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ARIZONA— Supreme  Court. 

BDWABD  KENT,  Ohxkt  Jusncx. 

ijHocun  nrmou. 
FLBTOHSB  H.  IX>AN.  EBNEST  W.  LEWIS. 

JOHN  H.  GAHFBBLLi  EDWABD  M.  DOB. 


CALIFORNIA— Supreme  Court 
WILLIAU  H.  BHATTY,  Ohuf  Jusxxca. 

AB80CIATS  JU STICKS. 
P.  W.  BENSHAW.  W.  0.  LORIGAN. 

F.  M.  ANOELLOTXL  U.  a  SLOSS. 

LUCIEN  SHAW.  BENBY  A.  MELTIN. 

District  Courts  of  Appeal. 

riTst  District 
X  A.  COOFEB,  PsKSXDiHo  Jmnax. 
S.  P.  BALL.  F.  H.  KEBBIGAN. 

Serond  District 
M.  T.  ALLEN,  Pbebidikq  Justici:. 
J.  W.  TAGGABT.  '         VICTOB  B.  SHAW, 

Third  District 

N.  P.  CHIPMANr  PUSIDZNO  JUSTXCS.  , 
B.  a  HABT.  A.  O.  BUBXETT. 


COLORADO — Supreme  Court 
BOBBBT  W.  STBEIJb:,  Cbdet  Jusncs. 

ASBOOUTS  JUSnCKS. 
JOHN  CAMPBELL.  S.  HABRIBON  WHITE. 

OEOBGB  W.  MUB8EB.  WILLIAM  A.  BILL. 

WILLIAM  H.  OABBB&T.  UOBTON  8.  BAILBX. 
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IDAHO— Supreme  Court 
I8AA0  N.  SULLIVAN,  Chw  Jdbtice. 
nrmoit. 

OEOBGB  H.  8TEWABT.  JAMBS  F.  AILSHIA 

KANSAS— Supreme  Court 
WILLIAM  A.  JOHNSTON,  Canr  Juancs. 

JDSnCBS. 

BOTJSSEAn  A.  BUBCB.  SILAS  POBTEB. 

HBNBT  F.  1CA80N.  CHABLE8  B.  OBATES. 

CLABK  A.  SMITH.  ALFBED  W.  BENSON. 

MONTANA— Supreme  Court 
THSa  BBANTLT,  Chxet  Jusno*. 

ASSOOUn  JUSTZCBS. 

WM.  L.  HOLLOWAY.  BENBX  0.  SMITH. 

NEVADA— Supreme  Court 

F.  H.  NOBCBOSS,  Chid  Jusnoi. 

ABSOCIAIS  JUBTICU. 

JAMES  O.  SWEENEY.  O.  F.  TALBOT. 

NEW  MEXICO— Supreme  Court 
WILLIAM  J.  MILLS,  Cnm  Jusnci.   (4th  Dlit) 

ABBOCIATB  JXIBTICBS. 

JOHN  B.  McFIR   Ust  DIst)  WILLIAM  H.  POPE.   <5th  DIst) 

IBA  A.  AB90TT.   (2d  Dlst)  ALFOBD  W.  COOLET.  (6th  DlRt) 

FBANK  W.  PABKEB.   (Sd  Dirt.)     MEBBITT  C  MECHEM.   (7th  Dlst> 


OKLAHOMA— Supreme  Court 

MATTHEW  J.  KANE,  Chief  Ju8TIce.i 
JESSE  J.  DUNN,  Chief  JusncB.s 

ASSOCIATE  JUSnCU. 

JESSE  J.  DUNN.»  JOHN  B.  TUBNEB. 

SAMUEL  W.  HATES.  B.  L.  WILLIAMS. 

MATTHEW  J.  KANB.1 


Crimuial  Court  of  Appeals. 

HENBY  M.  FUBMAN,  PissiDina  JUDOi. 
AaaooiAra  Judobs. 
THOMAS  H.  DOYLE.  THOMAS  H.  OWEN.i 

D.  A.  BIGHABDSON.« 


OREGON— Supreme  Court 
FBANK  A.  HOOBE,  Cbibv  Jdsticb. 

AaiooxAn  JxnmcKs. 
BOBEBT  EAKIN.  W.  T.  SLATER. 

THOMAS  A.  MCBBIDE.  WILL.  B.  KING* 


CMMd  to  1M  C3ii«f  JutiM  JauauT  11,  lUO. 
Bnmm  ChM  JbiUm  Jaitww7  U.  UUl 
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UTAH — Supreme  Court, 

D.  N.  Sl^UP,  Chief  Jubtick. 
JusncKS. 

■J.  E.  FBICK  WM.  M.  McCARTt. 


WASHINGTON— Supreme  Court. 
FRANK  U.  RUDKIN,  Chut  Jcsnci. 

Department  1» 
AsaociATK  Justices. 

HARK  A.  FULLERTON.  MACK  F.  GOSE. 

STEPHEN  J.  CQADW^CK.  GEORGE  E.  MORRIS. 

Department  t, 

Assooun  Justices. 

RALPH  O.  DUNBAR.  HERMAN  D.  CROW. 

WATJ:<ACB  MOUNT.  EMMETTT  N.  PARKER. 

WYOMING— Supreme  Court 

CHARLES  N.  POTTER.  CuiEF  JUSTXCX, 
ABSOCIATB  JUOTIOn. 

CYRUS  BBABD,  RICHARD  H.  SCOTT. 
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COURT  RULES 


SUPREME  COURT  OP  NEW  MEXICO 


In  Force  June  1, 1909 


BULB  I.— €U)RS. 

1.  Ulift  derk  of  Uiis  ooort  ihall  radde  and 
ttep  Ua  cdflee  at  fh«  aeat  of  the  tenltorial 
sorammoit;  and  be  shall  not  practice  aa  an 
attoraay,  solicitor  or  comnelor  tn  tUa  court 
or  the  district  courts  of  this  territory,  while 
he  shall  contbiiie  to  be        of  this  court 

2L  nie  d«A  shall  not  purmit  any  original 
reeoid  or  papor  to  be  takoi  from  the  court 
room,  or  from  the  office,  without  an  order 
ftom  tbe  court 

BULB  n. 

1.  Whenerer  It  Is  desired  to  review  the  ac- 
tkm  of  the  trial  court  upon  any  point  or  points 
not  involTing  all  of  the  record  or  eTldence  In 
a  canae^  the  appellant  or  plaintiff  In  error 
shall  fQe  In  the  <^ce  of  the  derk  of  the  dl»* 
trlct  court  a  pnedpe  setting  forth  the  ques- 
tions he  dertres  to  hsTO  rerlewed  and  those 
portions  of  the  record  and  proceedings  he 
deems  necessary  to  such  review ;  and  he  shall 
be  bound  In  the  Supreme  Court  by  the  pnedpe 
so  filed. 

If  In  snch  cases  the  on^te  party  desires 
to  take  up  more  of  the  record  than  the  trial 
Judge  determloes  to  be  necessary  upon  tbs 
points  to  be  reviewed,  he  may  have  the  addi- 
tional ports  of  the  record  certlfled  by  the 
derk  and  by  him  certlfled  wIOi  the  rest  of 
the  record,  and  cause  the  same  to  be  filed  In 
the  Supreme  Court  at  his  own  eqiense  In  the 
first  Instance  and  if  the  Suprune  Court  diall 
hold  that  the  same  wss  necessary  to  a  pnver 
hearing  ot  the  case,  sncb  expouw  shall  after^ 
wards  be  taxed  In  the  Snprane  Court  as  oth- 
er eosbi  In  the  cas& 

When  the  transcript  of  the  record  trans- 
■dtted  to  tJie  fluprems  Court  upim  an  appeal 
at  wilt  of  error  shall  contain  portions  of  the 
reond  not  necessary  tor  a  proper  determina- 
tion of  the  questions  at  Issues  to  be  reviewed 
by  flie  fiuineme  Court,  the  coats  of  transcrib- 
ing or  printing  sndi  unneceesary  portions  of 
the  record  will  be  taxed  against  the  party 
procuring  the  same. 

Z  27o  eertioraxi  tat  diminution  at  the  rec- 
ord Shan  be  allowed  in  any  cause  unless  a 
moth«  flierefore  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded 
ibsn,  if  not  admitted  by  the  other  puty,  be 
vaUedby  affidaTit^  and  aU  motiona  f6r  sndi 


certiorari  shall  be  made  on  the  first  day  of 
the  term  of  the  entry  of  the  cause,  otherwise 
the  same  shall  not  be  granted  unless  upon 
sudi  special  cause  shown  to  the  court  account- 
ing satisfactorily  for  the  delay. 

8.  The  appelant  plaintiff  in  error  shall  not 
be  beard  to  suggest  a  diminution  of  the  reo 
ord  or  to  ask  for  a  certiorari  to  supply  such 
diminution  in  any  case  iwbere  such  appellant 
or  plaintiff  tn  error  has  caused  to  be  certlfled 
to  this  court  less  than  the  entire  record,  un- 
less such  suggestion  or  motion  shall  be  made 
on  the  first  day  of  the  term  to  which  the  ap- 
peal or  writ  of  error  is  returnable,  and  shall 
be  accompanied  by  an  aflldaTlt  setting  forth 
reasons  satisfactory  to  the  court  for  the  omis- 
sion of  the  same  from  the  transcript ;  mere 
n^lect  to  indude  the  desired  portion  of  the 
recwd  in  the  pmdpe  shall  not  be  suffldent 
cause  for  the  award  of  the  certiorari  anflled 
for. 

BULB  HL— MOTIONS. 
AH  motions  shall  be  reduced  to  writing. 

BDLB  IV.— CITATION  AND  RBTDRN  TO 
APPBAL  AND  WRIT  OF  BBROR. 

1.  Citation  upon  appeals  and  writs  of  error 
Shall  be  served  In  the  same  manner  as  plead- 
ings, ^thet  on  the  defendant  tn  error  or  ap- 
pellee, or  his  attorney  of  record  In  the  lower 
court,  at  least  five  days  before  the  first  day 
of  the  term  to  which  the  writ  of  error  or  ap- 
pesl  Is  returnable:  Provided,  however,  that 
where  the  defoidant  In  error  or  ajipellee  Is  not 
a  resident  of  the  territory  and  has  no  attor- 
ns of  record  resldtaig  wlthtn  the  territory, 
the  dtation  ahall  be  served  by  mailing  to  the 
last  known  addren  of  the  defendant  In  error 
or  appdlee  a  copy  of  the  dtation  by  the  derk 
issuing  the  samft 

2.  The  deA  at  the  court  tn  wbldt  any  ap- 
peal Shan  be  allowed,  or  to  whidi  a  writ  of 
error  shall  be  directed,  shall  make  return  of 
the  ssme  by  transmitting  a  true  copy  of  the 
record  and  of  all  proceedings  in  the  cause 
under  his  hand  and  the  seal  of  the  court,  and 
whenever  printing  Is  required  by  law,  the 
ai^pdlant  or  plaintiff  in  error  Shall  on  or  be- 
fore the  first  day  of  the  term  to  which  the 
case  is  returnable,  file  vrlth  the  dedc  of  this 
court  ten  printed  capi^  ot  said  record  and 
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proceedlngB,  and  serre  two  copies  thereof  ou 
the  adrerw  party,  hia  attorney  of  comueL 

8.  No  canse  vUl  hereaf  ^  be  heard  antll 
a  coin[dete  record  containing  In  Itself,  with* 
out  referaice  aliunde,  all  the  papera,  exhlb- 
ita,  d^NMltloiui  and  other  proceedlnga  vrhlcti 
are  necesaary  to  the  hearing  In  this  court, 
ahaU  be  filed. 

4.  Whenever  It  shall  be  necessary  or  proper 
In  the  opinion  of  tbe  Judge  of  any  district 
court  tbat  original  papers  <tf  any  kind  ^ould 
be  Inspected  In  this  court,  upon  appeal  or  writ 
of  error,  such  Judge  may  make  such  rule  or 
order  for  the  safe-keeping,  transpwtlng  and 
return  of  eutHi  drlginal  papers  as  to  him  may 
seem  proper,  and  this  court  will  receive  and 
consider  audi  original  papers  In  connection 
with  the  transcript  of  the  proceedings. 

5.  When  a[q;ieal  or  writ  of  error  Is  duly 
taken  by  both  parties,  a  transcript  of  ttie  rec- 
ord filed  by  either  may  be  used  <m  both  hear- 
ings, and  they  shall  both  be  heard  thereon  In 
the  same  manner  as  If  records  had  been  filed 
by  tbe  appellants  or  platntlCs  In  error  In 
both  cases. 

RULE  v.— DOCKETING  CASE>S. 

The  clerk  shall  enter  cases  upon  the  docket 
In  the  order  in  which  the  transcript  In  cases 
brought  np  by  appeal,  or  tbe  praecipes  for 
writs  In  cases  brought  np  by  writs  of  error, 
are  filed  in  his  office  specifying  upon  the  dock- 
et the  date  of  tbe  allowance  of  the  appeal,  or 
of  the  Issuance  of  the  writ  of  error. 

RULE  VI^TRANSLATIONa 

Whenever  any  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal  shall 
contain  any  document,  paper,  testimony  or 
other  proceedings  In  a  foreign  language  and 
the  record  does  not  also  contain  the  transla- 
.tion  of  such  document,  paper,  testimony  or 
otber  proceedings,  made  under  the  autbority 
of  the  district  court,  tbe  record  shall  not  be 
received,  but  the  case  shall  be  reported  to  this 
court  by  tbe  clerk,  and  the  court  will  there- 
upon remand  It  to  the  district  court  In  order 
that  a  translation  may  be  there  supplied  and 
Inserted  In  the  record. 

ACLE  VII.— NO  APPEARANCE  OF  PLAIN- 
TIFF. 

When  there  Is  no  appearance  for  the  plain- 
tiff In  error  or  appellant  when  tbe  case  Is  call- 
ed for  trial,  the  defendant  may  have  the 
plaintiff  In  error  or  appellant  called,  and  dis- 
miss the  writ  of  error  or  appeal,  or  may  open 
the  record  or  pray  for  an  affirmance. 

EULB  VIII.— NO  APPEARANCE  OF  DE- 
FENDANT. 

When  tbe  defendant  In  error  or  appellee 
-falls  to  appear  when  the  cnnse  shall  be  called 
for  trial,  the  court  may  proceed  to  hear  an 
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argnmttit  cm  part  of  the  pIidntUT  In  error  or 
aivellant.  and  to  give  judgment  aooordlng 
to  the  light  of  the  cam. 

RULE  IS.— NO    APPEARANCE   OF  EI- 
THER PARTY. 

When  a  case  Is  reached  In  the  regular  call 
of  the  docket  and  no  appearance  Is  entered 
for  either  party  tbe  case  shall  be  dismissed 
at  tbe  cost  of  Uie  plaintiff  In  error  or  appel- 
lant 

RULE  X.— NEITHER  PARTY  READY  AT 
6EXX)ND  TERM. 

When  a  case  Is  called  for  argument  at  two 
successive  terms,  and  upon  the  call  at  tbe 
second  term  neither  party  Is  prepared  to  ar- 
gue It,  It  shall  be  dismissed  at  the  cost  of  tbe 
plalntUf  in  error  or  appellant  unless  sufficient 
cause  Is  shown  for  further  postponement 

RULE  XL— PRINTia>  ARGUMENT. 

In  all  cases  brought  Into  this  court  by  ap> 
peaU  writ  (tf  error  or  otherwise,  the  court 
will  receive  printed  arguments  without  re- 
gard to  the  numbo*  of  the  case  on  the  docket, 
if  the  counsca  on  both  sides  shall  diooae  to 
so  submit  the  same  within  the  first  ten  days 
of  the  term,  but  ten  cqples  of  anch  argument 
signed  by  attorn^  or  connaelom  of  this  court 
must  be  held. 

RULE  XIL— ARGUMENTS. 

Arguments  In  a  cause  will  be  limited  to  one 
hour  on  each  side,  nnless  by  special  order 
time  Is  extended.  Not  more  than  two  coun- 
sel wIU  he  permitted  to  speak  on  a  aide. 

RULE  XIII.— assignme:nt  of  errors. 

Assignment  of  errors  sball  be  written  on 
a  separate  paper,  and  filed  In  the  cause,  and 
shall  be  also  copied  into  the  brief  of  aK>eIlant 
or  plaintiff  in  error.  Such  assignment  of  er- 
rors shall  contain  the  title  of  the  cause  and 
of  the  court  from  which  the  case  comes.  Each 
error  relied  upon  shall  be  stated  In  a  sepa- 
rate paragraph. 

RULE  XIV^BRIEFS. 

1.  Counsd  will  not  be  heard  unless  a  print* 
ed  brief  or  abstract  of  the  case  be  first  filed 
together  with  the  points  Intended  to  be  made, 
and  tbe  authorities  cited  In  support  of  them, 
arranged  under  the  respective  points. 

2.  The  same  shall  be  signed  by  an  attorn^ 
or  counselor  of  this  court 

3.  If  one  of  the  parties  omits  to  file  such 
statement  he  cannot  be  heard,  and  the. case 
will  be  beard  ex  parte  npon  the  argument  of 
the  party  by  whom  the  statemait  Is  filed. 

4.  Ten  printed  copies  of  the  abstract,  points 
and  authorities  required  by  this  rule  Shall  be 
filed  with  the  clerk,  and  two  ct^ea  thereof 
shall  be  served  on  the  advene  party,  hla  at> 
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toraey  or  connselor,  by  the  plaintiff  in  error 
or  appellant  at  least  ten  ds^B  before  the  case 
is  set  for  arsnment  and  by  the  defendsDt  In 
error  or  appellee  at  least  three  days  before 
tbe  caw  la  set  for  argumait 

BULB  XV.— PRINTTNG— COSTS. 

1.  All  records,  briefs  and  argnmettta  which 
are  repaired  to  be  printed  shall  he  legibly 
printed  with  black  Ink  on  white  book  paper 
of  good  quality,  properly  paged  at  the  top 
with  a  margin  at  the  outer  edge  of  tbe  page 
<»f  at  least  one  and  a  half  inches  In  width. 
The  printed  page  shall  not  be  less  than  seren 
inches  long  and  three  and  one-balf  Inches 
wide,  and  the  paper  page  shall  be  seven  inch- 
es wide  and  ten  and  one-half  Inches  long. 
Each  printed  record,  brief  or  argument  shall 
be  properly  bound  with  paper  or  cloth  cover 
on  whidi  shall  be  printed  the  title  of  court 
and  cause. 

2.  The  clerk  of  this  court,  as  soon  as  any 
cause  shall  be  argued  and  submitted  to  the 
conrt,  shall  cause  to  be  bound  in  a  single  vol- 
ame  a  copy  of  the  printed  record,  briefs  and 
arguments  In  the  cause  to  be  preserved  among 
the  flies  of  his  office,  said  binding  to  be  in 
law  sheep  and  to  cost  not  to  exceed  two 
($2.00)  dollars  per  TOlume  to  be  taxed  as  coats 
in  the  cause. 

3.  There  shall  be  taxed  as  costs  for  print- 
ing the  transcript  of  the  record  Its  actual  rea- 
sonable cost,  together  with  fifteen  cents  per 
folio  of  one  hundred  words  for  the  original 
transcript  of  tbe  stenographer's  notes  as  now 
provided  by  law,  and  three  cents  per  folio  for 
one  additional  copy  thereof,  which  sum  Is 
hereby  fixed  aa  tbe  compensation  of  stenog- 
raphers for  each  of  sach  extra  copies. 

BULE  XTL— OBDISB  OF  ARGUMENT. 

The  plaintiff  In  error  dr  ax)p«llant  shall  be 
entitled  to  open  and  conclude  the  argnment ; 
trot  whoi  ttiere  are  cross-appeals,  they  shall 
be  atgned  together  as  one  case,  and  the  rdaln- 
tiS  in  the  court  bdow  shall  be  entitled  to 
csiea  and  oonclnde  the  argmuoit 

RULE  KVII.— DAMAGES. 

In  cases  where  a  writ  of  error  or  appeal 
proeecuted  to  this  court  shall  delay  the  pro- 
ceedlnKS  on  tbe  judgment  of  tbe  district  court, 
and  shall  appear  to  have  been  taken  or  sued 
out  m^ely  for  delay,  damages  shall  be  award- 
ed to  the  appellee  or  defendant  in  error  at 
the  rate  of  ten  per  cent  on  the  amount  of  the 
Jndgmeit. 

BULB  3LVIII.— OPIXIOXB  OF  THE 
COURT. 

All  opinions  by  this  court  shall,  immedi- 
ately upon  the  announcement  thereof,  be  de- 
Urered  to  tbe  derk  to  be  recorded  and  filed, 


and  he  Outll  Immediately  notify  one  coonsel 
of  record  on  each  aide  of  the  decision. 

nVlM  XOL—CALL  OF  THE  DOCKET. 

1.  All  cases  on  the  calendar,  axept  cases 
advanced  as  hereinafter  provided,  shall  be 
beard  when  reached  In  the  regular  call  of  the 
dodcet,  and  In  the  order  In  which  they  are  set. 

2.  Criminal  cases  and  cases  which  involve 
or  affect  some  matter  of  general  public  Inter- 
est or  policy  may  be  advanced  leave  of 
the  conrt,  on  motion  of  either  party. 

3.  Two  or  more  caeea  involving  the  same 
question  may,  by  leave  of  the  court,  be  heard 
together,  but  they  moat  be  argued  aa  one  case. 

RULE  XX.— MOTIOX  FOB  BEHEABING. 

A  motion  for  rehearing  after  Judgment  can 
be  presented  only  at  the  term  at  which  the 
Judgment  is  entered,  unless  by  special  leave 
granted  during  the  term,  and  must  be  filed 
within  ten  days  after  Buch  Judgment,  if  the 
term  shall  so  long  continue. 

No  motion  for  rehearing  shall  be  filed  un- 
less In  the  ground  or  grounds  of  said  motion 
It  shall  distinctly  point  out,  that  some  ques- 
tion decisive  of  the  cause,  and  duly  submitted 
by  counsel,  had  been  overlooked  by  the  court, 
or  that  tbe  deci^on  of  the  court  is  in  conflict 
with  some  controlling  decision  or  provision 
by  statute  to  which  the  attention  of  the  court 
has  not  been  called  through  the  oversight  or 
neglect  of  counsel.  Such  motion  shall  be  con- 
sidered by  tbe  court  without  oral  argument, 
but  may  be  supported  by  a  printed  brief,  but 
will  not  be  granted  or  permitted  to  be  argued 
unless  a  Justice  who  concurred  in  the  Judg- 
ment desires  It  and  a  majority  of  the  court 
so  determines. 

BULE  XXL— SUPERSEDEAS. 

Upon  the  filing  in  the  office  of  the  cleric 
of  a  praecipe  for  a  writ  of  error,  and  upon 
the  at^roval  of  and  filing  by  tbe  derk  with- 
in ninety  days  after  the  rendition  of  Judg- 
ment, of  the  bond  required  by  law  as  a  pre- 
requisite to  a  stay  of  execution  or  superse* 
deas  It  shall  be  tbe  duty  of  the  clerk  imme- 
diately to  certify  under  his  band  and  the  seal 
of  said  court  the  &ct  of  his  having  approved 
and  filed  such  bond  In  his  office  and  to  trans- 
mit such  certificate  to  the  clerk  of  tbe  district 
court  In  which  the  judgment  was  rendered, 
and  execution  upon  tbe  judgment  shall  be 
stayed  until  the  decision  of  this  court  can 
be  had.  If  execution  shall  have  issued  from 
the  district  court  before  such  certificate  of  the 
clerk  of  this  court  is  received,  the  Judge  of 
the  district  court  shall  supersede  such  execu- 
tion upon  tbe  application  of  any  interested 
party,  but  such  a  party  shall  be  required  to 
lodge  the  writ  of  error  In  tbe  district  court 
and  to  produce  such  certificate  as  aforesaid 
before  he  shall  have  any  anperaedeaa. 
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BULB  XXXL— SEBYICB  OF  PAFBBS. 

Service  of  papers  shall  be  made  In  the  man- 
ner provided  by  law  for  mxh  service  In  tbe 
dlstilct  courtiL 

BULB  XXUtr-KBQVLATIlHQ  FRACTICB 
OF  UNITED  STATES  GOM- 
HISBIONEBS. 

1.  United  States  commissioners  shall  here- 
after send  or  deliver  all  warrants  Issaed  by 
th«B  to  Uie  United  States  marshal  for  the  ter- 
ritory and  no  warrants  shall  be  served  by 
any  deputy  marshal  anless  received  directly 
from  the  mardial'a  office  unless  tbe  delay  In- 
ddent  to  the  transmlsalon  of  the  warrants 
to  the  marshal  and  tbe  dtilvery  of  it  by  him 
to  his  deputy  wonid  defeat  the  ends  of  Jos- 
tice.  In  such  cases  of  emergency,  commis- 
sioners may  place  the  writs  in  the  bands  of 
tbe  deputy  marshal  most  accessible  and  an 
Immediate  report  of  Oie  issuance  of  the  same 
diall  be  made  by  the  deputy  marshal  to  the 
marshal  and  by  the  commladoner  to  the 
United  States  attorney. 

2.  In  all  cases  for  prosecutions  for  offenses 
under  "the  act  of  Congress  of  March  8, 1887, 
relating  to  adultery  and  other  crimes,  com- 
monly called  the  'Edmunds  Act,' "  before  any 
writ  shall  be  Issued  by  a  commissioner,  the 
sworn  complaint,  together  with  the  facts  In 
the  case,  shall  be  forwarded  to  tbe  United 
States  attorney  and  his  approval  of  tbe  issu- 
ance of  such  writ  by  the  commisslouer  obtain- 
ed, before  Its  delivery  to  tbe  United  States 
marshal  for  service  and  said  commissioner 
shall  slso  state  to  the  United  States  attorney 
In  writing  some  good  reason  for  the  appre- 
h^lon  and  commitment  of  the  defendant  In 
advance  of  an  investigation  of  the  case  by 
tbe  grand  jury.  No  such  writ  shall  be  served 
until  its  Issuance  has  been  approved  by  the 
United  States  attorney,  except  In  cases  of 
emergency  where  there  Is  Imminent  danger  of 
the  escape  of  the  defendant  prior  to  the  meet- 
ing of  the  grand  Jury. 

3.  In  all  cases  of  prosecutions  under  the 
internal  revenue  laws  the  warrant,  if  Issued 
otherwise  than  at  the  Instance  of  tbe  United 
States  attorney,  tbe  collector  of  Internal  rev- 
enue or  his  deputy  or  agent,  must  be  upon 
sworn  complaint  setting  forth  the  facts  con- 
stituting the  offense  and  allege  In  addition 
thereto  that  the  facts  are  within  the  person- 
al knowlet^e  of  the  affiant,  and  In  all  cases 
such  warrant,  when  Issued  otherwise  than  at 
the  Instance  of  the  officers  above  mentioned, 
must,  before  service  and  arrest  te  approved 
by  one  of  the  Judges  of  the  Supreme  Court, 
or  the  attorney  of  the  United  States,  except 
In  cases  of  emergency  when  there  would  be 
great  danger  of  tbe  escape  of  the  defendant, 
and  In  such  cases  such  approval  must  be  ob- 
tained immediately  after  the  Issuance  and 
•errlca  of  such  warrant 


4.  Whenever  vtoceat  In  any  case  In  whidi 
tbe  United  States  is  a  party  shall  be  Issued 
by  any  derk  of  any  district  conrt  In  this  ter- 
ritory, such  process  shall  be  delivered  or  sent 
to  tbe  marshal  for  the  territory,  unless  other- 
wise ordered  by  the  United  States  attorney, 
or  that  Immediate  serTlce  is  necessary,  In 
whtdi  event  process  may  be  delivered  to  the 
deputy  designated  by  the  marshal  who  may 
be  expedltloasly  reached.  When  It  Is  sent  or 
delivered  to  a  deputy  It  shell  be  the  duty  of 
the  derk  to  Immediately  r^rt  the  same  to 
the  marshal's  ofOce,  giving  sufficient  Informa- 
tion to  enable  the  marshal  to  «iter  the  same 
upcm  his  docket 

BUUS  XXIV. 

It  shall  be  the  duty  of  each  tietk  of  tbe 
district  court  on  the  adjoummoit  of  every 
term  to  make  a  list  of  tbe  criminal  cases  ap- 
pealed to  tbe  Supreme  Court,  and  transmit 
the  same  to  the  Solicitor  General  with  a 
statement  whether  defendant  has  given  bond 
or  not,  and  in  all  cases  where  defendant  has 
not  perfected  fals  appeal  by  filing  bill  of  ex- 
ceptions in  the  clerk's  o&ce,  according  to  law, 
said  clerk  of  the  district  court  shall  make  and 
certify  to  the  deA  of  the  Supreme  Court  a 
copy  of  the  record  proper,  as  It  remains  In 
his  office  showing  the  Indictment  ploa*  vw^ 
diet  smtence  and  allowance  oi  appeal. 

BULB  XXY. 

In  all  esses  whore  printing  of  the  record 
In  this  conrt  Is  not  reqnlred  by  tbe  law  or 
rules  of  court  It  sbatl  be  the  dnty  of  tbe  ap- 
pellant or  plaintiff  In  error  to  file  with  the 
clerk,  three  copies  of  the  transcript  of  the 
record,  legibly  typewritten  in  double  space  * 
typewriting,  one  copy  to  be  retained  by  him 
In  his  office,  and  the  others  for  the  use  of 
couiwel  .on  either  side,  who  may  withdraw 
tbe  same  temporarily,  but  tiiey  shall  be  re> 
turned  at  tbe  time  the  case  Is  heard. 

BULB  XXVL 

In  any  cam  where  tbe  trial  Judge  Shall 
have  extended  the  time  for  settling  and  sign- 
ing bills  of  exception,  so  that  tbe  record  can- 
not be  filed  In  this  coort  within  the  time  re- 
quired by  law.  It  shall  be  tbe  duty  of  the 
clerk  of  the  district  court  to  said  to  the 
clerk  of  tbla  court  a  certified  copy  of  tiie 
order  of  the  Judges  extending  aach  tlitt& 

BULE  XXVII. 

In  all  cases  brought  to  this  court  by  writ 
of  error  or  appeal  to  review  any  Judgment 
or  decree,  the  clerk  of  the  court  by  which 
such  Judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a 
copy  of  the  opinion  or  opinions  filed  In  tbe 
casok 
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RULfll  L 

An  attorney  may  Iw  cbanged  by  conaent 
or  upon  cause  abown  and  upon  audi  tenna 
aa  ahaU  be  jnst,  Ttpon  tbe  application  of  the 
client,  try  tlw  order  of  tbe  oonrt  and  sot 
etiwrwIieL 

BULB  IL 

No  ifflnto  agreemmt  or  conaent  between 
tbe  parties  or  their  attorneys  or  counsel  In 
xeq>ect  to  tbe  proceedings  In  a  cause  shall  be 
Mndlnc  nnleaa  tbe  same  shall  hare  beoi  re- 
dnced  to  ttie  form  of  an  ordOT  by  consent  and 
entered,  or  unless  the  evidence  thereof  shall 
be  In  -writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged  or  by  Us 
attorney  or  counsel. 

BULB  nL 

In  every  cause  originating  In  tbe  probate 
conrt  or  Justice's  court  and  brought  Into  this 
conrt  by  appeal  or  certiorari,  either  party, 
after  tbe  return  la  filed  by  the  cl^k  and  the 
cause  docketed,  upon  filing  hla  affidavit  or 
that  of  bis  attorney,  ahowlng  that  tbe  re- 
turn Is  defective  and  specifying  the  defect 
or  defects  therein,  ataali  hare  an  order  of 
course  to  tbe  probate  court  or  juatlce's  court 
requiring  the  probate  clerk  or  Justice  to- 
ammd  tbe  return  in  the  particulars  specified 
In  the  affidavit  and  file  such  amended  return 
with  tbe  clerk  on  or  before  a  day  to  be 
q>eclfied  In  such  order,  or  In  default  thereof, 
to  show  cause  on  that  day  why  tbe  return 
should  not  be  amended  as  required  by  the 
order. 

BULB  ly. 

In  caoses  originating  In  probate  courts  or 
jiBtlce  courts  and  brought  Into  tbe  district 
eonrt  by  appeal  m  oertlwarl.  If  tbe  appel- 
lant or  ^alntlff  In  error  shall  not  procure 
tbe  cause  to  be  docketed  «i  or  before  tbe 
ttatid  day  of  tbe  term  at  vhlcb  tbe  retam 
tfuB  tw  made,  tbe  appdlss  m  defradant  In 
error  may,  on  motion,  have  tbe  cause  docket- 
ed and  the  appeal  or  oerttonrl  dismissed,  or, 
at  Us  <^ectlon,  he  may  have  tbib  Judgment  be- 
hnr  afllrmed,  and  Judgment  rendttad  for  tbe 
BsnM  wltb  costs,  against  tbe  awellant  or 
plalntlgf  In  error  and  his  sureties. 

BULB  v. 

Whenever  any  cause  originating  In  a  pro- 
bate court,  or  Justice's  court  shall  be  regular- 
ly called  on  tbe  docket,  and  tbe  plaintiff  be- 
low. If  be  shall  be  api>eUant  or  plaintiff  In 
error,  shall  not  appear  to  prosecute  his  suit 
tbe  defendant  may  have  the  plaintiff  called 


and  the  cause,  appeal  or  certiorari  dismissed 
for  want  of  prosecution,  and  when  the  de- 
fendant below  ahalt  have  taken  the  appeal 
or  sued  out  the  vrrlt  of  certiorari,  and  shall 
fall  to  appear  when  tbe  cause  is  regularly 
called  on  the  docket,  the  plaintiff  may  have 
the  ai^>eal  or  c^lorarl  dismissed,  or,  at  his 
eledion,  may  have  the  Judgment  below  af- 
firmed and  Judgmwt  rendered  for  the  BBme^ 
with  coats,  against  the  defendant  and  hla 
sureties. 

BULB  VL 

Whenever  a  Judge  or  othw  officer  approres 
tbm  aecority  to  be  given  In  any  ease,  or  r»* 
ports  upm  its  aaffldeney,  it  shall  be  bis  dn^ 
to  require  pttsonal  securities  to  Justify,  or, 
If  the  security  offered  la  by  way  of  mortgage 
oa  real  estate,  to  require  proof  of  tbe  valUB 
of  socb  real  estate;  and  all  btmds,  undsrtak- 
Ings  and  other  securities  In  writing,  shall 
be  duly  aitoiowledged  In  like  maww  •> 
deeds  of  real  estate,  before  tbe  aame  shall 
be  received  or  filed. 

BULB  TIL 

No  Change  of  vuiue  shall  be  granted  In  a 
dvll  case  unless  the  motion  for  the  same 
shall  be  made  at  the  term  tbe  cause  is  first 
docketed,  or  In  case  of  a  motion  for  second 
diange  of  venue  under  statutes  such  motion 
shall  be  made  at  tbe  first  term  of  the  court 
after  such  first  change  held  In  tbe  county  to 
which  tbe  venue  shall  have  been  changed; 
and  in  criminal  cases  no  change  of  venue 
shall  be  allowed  unless  the  motion  for  such 
change  shall  be  made  at  or  before  the  first 
term  of  the  court  aucceedlng  that  at  which 
the  Indictment  shall  have  been  presented, 
and  In  case  of  a  motion  for  a  second  change 
such  motion  shall  be  made  at  the  first  term 
of  the  court  subsequent  to  such  first  change 
held  in  the  county  to  which  the  venue  shall 
have  been  changed. 

But  If  upon  application  for  a  change  of 
venue,  civil  or  criminal,  at  any  term  subse* 
quent  to  those  above  mentioned,  it  shall  be 
made  to  appear  to  the  satisfaction  of  tbe 
court,  by  affidavit,  that  the  facts  upon  which 
tbe  application  la  based  have  come  to  the 
knowledge  of  the  applicant  since  tbe  last 
previous  continuance  of  the  cause,  then  the 
application  shall  be  heard  aa  though  made 
at  the  time  above  spedfled. 

On  motions  for  change  of  venue  the  Judge 
may  examine  the  supporting  witnesses  upon 
oath  aa  to  their  knowledge  and  Interest,  and 
may  determine  tbe  saffldency  of  tbo  affidavit 
accordingly. 
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RULE  VIII. 
Jn  no  caie  sball  any  member  of  the  bar 
be  accepted  as  surety  upon  any  bond  for 
costs. 

BULB  IX. 
L  In  attadimoit  sifits  the  plabitlff,  either 
In  pawn  or  by  agent  or  attorney,  requiring 
any  person  to  be  summoned  as  ganilshee 
therein,  at  the  time  of  Issuing  the  writ,  shall, 
^t  or  before  Issuing  the  same,  -sign  and  file 
■with  the  clerk  a  request  In  writing  that 
such  person  (naming  Um)  be  summoned  as 
garnishes  therein. 

2.  The  cl«k  thereupon,  and  not  otherwise, 
shall  be  authorized  and  required  to  Insert 
In  the  writ  the  name  of  sudi  person,  together 
with  a  reqnlsltlcnk  to  the  sheriff  to  summon 
him  as  garnishee. 

3.  If  at  any  time  after  issuing  and  before 
the  return  of  the  writ,  Uie  plaintiff,  either 
In  person  or  by  bis  agent  or  attorn^,  shall 
require  any  pmon  other  than  those  named 
in  the  writ  to  be  summoned  as  garnishees, 
he  shall  sign  and  delirra-  to  the  sheriff,  a  req- 
uisition In  writing  directing  him  to  summon 
sudi  person  as  garnishee  in  the  suit  Such 
requisition  shall  tie  returned  by  the  sheriff 
at  4be  time  of  his  return  of  the  writ  and  filed 
by  ttie  clerk  with  the  papers  In  the  case. 

4.  In  all  cases  of  garnishment  whether 
under  the  writ  of  attachment  or  under  ex- 
ecution It  is  made  the  duty  of  the  sheriff  and 
he  Is  herein  required  to  endone  on  the  writ 
of  attachmoit  or  necutlon  or  attadi  thereto 
under  his  hand  a  summons  directed  to  the 
garnishee  or  garnishees,  whidi  summons  shall 
be  substantially  as  follows: 

-,  as  garoisheea: 


To 

You  and  ea^h  of  yoa  are  hereby  noHfied  and 
.required  to  be  and  appear  before  the  court  nam- 
ed In  the  within  wnt,  within  twenty  days  aft- 
er service  hereof  upon  you,  if  served  in  any 
county  within  the  district  out  of  which  said  writ 
was  issued,  otherwise  within  thirty  days,  then 
and  there  severally  to  answer  under  oath  such 
Interrogatories  as  may  be  exhibited  by  the  plain- 
tiff named  in  such  writ  touching  an^  and  all 
personal  property,  money,  debts,  credits,  bonds, 
bills,  notes,  drafts,  checks,  and  other  evidence 
of  indebtedness  due  or  to  become  due  from  you, 
or  either  of  sron,  to  the  defendant  named  In  auch 
writ,  or  belonging  to  such  defendant  and  in  your 
pOBSBessitm  or  charge  or  under  your  control,  or 
Id  the  possession  or  cha^e  or  under  the  control 
of  either  of  you  at  the  time  of  the  service  of 
su(^  Trrit  with  this  notice  and  summons  upou 

Kn,  reftpectively,  or  at  any  time  afterwards  and 
ton  the  filing  of  your  respective  answers  to 
such  ioterrogatories ;  and  you  are  hereby  fur- 
ther' notifipd  that  the  same  and  each  and  every 
part  thereof  necessary  to  satisfy  the  demand  of 
anch  plaintiff  and  costs  are  attached,  and  that 
yon,  and  each  of  ^ou,  will  be  held  liable  there- 
for to  such  plaintiff  upon  the  order  and  judg- 
ment of  the  court  in  the  premises. 

Dated  the  day  of  ,  19—. 

E.  F.,  Sheriff. 

5.  The  writ  of  attachment,  with  such 
summons  endorsed  thereon  or  attached  there* 
to,  shall  be  served  on  each  garnishee  named 
therein,  and  returned  by  the  sheriff  In  the 


same  manner  as  original  process  In  a  civil 
action  Is  by  law  required  to  be  served  and 
returned;  and  the  same  so  served  and  re- 
turned shall  be  deemed  a  compliance  with 
the  statute  In  summoning  garnishees  In  such 
suits,  and  not  otherwise. 

6.  In  all  cases  where  Interrt^torEes  are 
not  served  with  the  writ  of  garnishment  the 
parties  suing  out  the  writ  shall  file  and  serve 
Interrogatories  upon  the  garnishee  within  the 
time  required  for  service  of  copy  of  com- 
plaint in  dvll  actions,  and  the  answer  of 
said  garnishee  shall  be  filed  and  served  with- 
in the  time  required  for  answer  in  a  civil 
action,  and  the  traverse  of  the  answer  of 
garnishee  shall  be  within  the  time  provided 
for  reply  in  civil  actions  and  the  practice 
shall  conform  In  all  respects  as  nearly  as  may 
be  to  the  rules  provided  In  the  Code  of  Civil 
Procedure  in  ordinary  suits, 

RULH  X. 

All  motions  for  rules  w  orders  and  other 
proceedings  which  are  not  gnntable  of 
course,  or  without  notice,  shall  be  made  upon 
not  less  than  five  days'  notice  to  the  adversa 
par^  or  his  attmmey,  but  the  court  may  in 
cases  of  Injunction  grant  the  same  without 
notice  if  the  nature  of  the  case  in  the  opinlim 
of  the  court  require  such  action. 

BULB  XL 

Every  person  not  being  a  party  In  any 
cause  who  has  obtained  an  order,  or  in  whose 
favor  an  order  shall  have  been  made,  shall 
be  entitled  to  enforce  obedience  to  such,  or- 
der b;  the  same  process  as  If  he  were  a  party 
to  the  cause  and  any  person  not  being  a  par- 
ty la  any  cause,  whose  obedience  to  any  or- 
der of  the  court  may  be  enforced,  shall  be 
liable  to  the  same  process  for  enforcing  obe- 
dlebce  to  such  order  as  If  he  were  a  party 
to  the  cause. 

BULB  XIL 

Where  mortgaged  premises  or  other  real 
estate  directed  to  be  sold  consists  of  sevraal 
distinct  lots  or  parcels  which  can  be  sold 
separately  without  diminishing  the  value 
thereof 'on  such  sale.  It  shall  t>e  the  duty  ot 
the  master  conductiiig  the  sale  to  sell  the 
same  In  separate  lots  or  parcels,  unless  others 
wise  espe^ally  directed  by  the  court,  but  if 
the  mastw  is  satisfied  the  property  will  pro- 
duce a  greater  price  If  sold  together  than  In 
separate  lots  or  parcels,  he  may  sell  It  to- 
gether, unless  otherwise  directed  in  the  or- 
der of  sale. 

RULE  XIIL 

"Wbenever  a  master  sells  mortgaged  premi- 
ses under  a  decree,  order  or  Judgment  of  the 
court!  It  shall  be  the  duty  of  the  plaintiff, 
before  a  deed  is  executed  to  the  purchaser, 
to  file  such  mortgage  in  the  ofllce  of  the 
clerk,  unless  such  mortgage  has  been  duly 
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approved  or  acknowledged  so  as  to  entitle 
the  same  to  be  recorded,  ta  which  case,  If 
It  has  not  been  already  done,  it  shall  be  the 
duty  ot  the  idalntlff  to  cause  the  same  to  be 
recorded  at  Call  length,  in  the  county  or 
counties  where  the  lands  so  sold  are  situat- 
ed, before  a  deed  la  executed  to  the  purchaser 
on  the  sale,  the  expense  of  which  filing  or 
recording,  and  the  entry  thereof,  shall  be  al- 
lowed In  the  taxation  of  costs,  and  It  filed 
with  the  clerk,  he  shall  enter  In  the  minutes 
the  filing  of  snch  mortgage  and  the  time  of 
filing,  but  this  rule  shall  not  apply  to  any 
case  where  the  mortgage  appears  by  the 
pleading  .or  proof  in  the  suit  conunoiced 
thereon  to  have  been  lost  or  destroyed. 

nVlM  XIV. 

Where  surplus  moneys  arise  upon  the  sale 
of  mortgaged  prCTiises  on  filing  the  report 
of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  Hen  on  the  mortgaged 
premises  at  the  time  of  the  sale,  upon  filing 
with  the  clerk  where  the  report  of  sale  Is 
filed,  a  notice  statli^  that  he  is  entitled  to 
snch  surplus  moneys  or  some  part  thereof, 
and  the  nature  and  ext«it  of  his  claim,  may 
liare  an  ordw  of  reference  as  of  course  to 
a  referee  to  ascertain  and  report  the  amount 
due  to  him  or  to  any  other  person,  which  Is  a 
lien  upon  snch  surplus  moneys,  and  to  ascer- 
tain the  priorities  of  the  several  Hens  thereon, 
to  the  end  that  on  the  coming  In  and  con- 
firmation of  the  r^>ort  snch  further  order 
may  be  made  for  the  distribution  of  such 
surplus  moneys  as  may  be  just.  Every  par- 
ty who  appeared  in  the  case  or  who  shall 
have  filed  such  notice  with  the  clerk  pre- 
vious to  the  entry  of  the  order  of  reference 
shall  be  entitled  to  service  of  a  notice  to  at- 
tend on  such  reference  and  to  the  usual 
notice  of  subsequent  proceedings  relative  to 
snch  surplus.  But  If  such  claimant  has  not 
appeared  or  made  his  claim  by  an  attorney 
of  the  court,  the  notice  may  be  served  by 
putting  the  same  In  the  post-office,  and  pre- 
paying the  postage  thereon,  directed  to  the 
claimant  at  his  place  of  residence  as  stated 
in  the  notice  of  his  claim. 

All  offldat  searches  for  conveyances  or  en- 
cumbrances made  in  the  progress  of  the 
c^use  shall  be  filed  with  the  derk  and  notice 
given  to  any  person  having  an  unsatisfied 
U«i  <Hi  the  snrtdns  mon^  in  sndi  manner 
as  the  court  shall  direct 

BULB  XV. 

No  decree  declaiinf  yqIA  a  marriage  con- 
tract or  granting  divorce  or,  for  a  aeparation 
OF  for  a  limited  divorce  shall  be  made  of 
conne  ot  by  the  default  of  the  defendant  m 
IB  onweqnaioe  of  any  neglect  to  appear  at 
the  hearing  of  the  cause,  or  ^  consent. 
The  details  of  the  evidence  in  adultery  caus- 
«i  Aall  not  be  read  in  public  but  shall  be 


submitted  to  the  court.  No  officer  of  the 
court  with  whom  the  proceedings  In  adultery 
causes  are  filed  or  before  whom  the  testi- 
mcmy  is  taken,  nor  any  clwk  of  such  officer, 
either  b^ore  or  after  the  termination  of  the 
suit,  shall  permit  a  copy  of  any  of  the  plead- 
ings or  testimony,  or  of  the  substance  of  the 
details  thereof,  to  be  taken  by  any  other 
person  than  a  party,  or  the  attorney  or  coun- 
sel of  a  party,  who  has  appeared*  In  the  cause, 
without  a  special  order  of  th«  court 

BULi:  XVI. 

Where  the  parties  on  either  side  are  very 
numerous  and  cannot  without  manifest  incon- 
venience and  oppressive  delays,  be  all  teought 
before  the  court,  the  court  In  its  discretion 
may  dispense  with  tnaiting  all  of  them  par* 
ties,  and  may  proceed,  liavlng  sufficient  par- 
ties -before  It  to  represoit  all  the  adverse  In- 
terests of  the  plaintiffs  and  defendants  in  the 
snit ;  but  In  such  cas^  the  decree  shall  be 
without  prejudice  to  the  rights  and  dalms 
of  all  the  absent  parties. 

BULB  XVII. 

When  an  injunction  shall  be  granted  or  a 
receiver  appointed  ex  parte  the  order  grant- 
ing such  injunction  or  appointing  sudi  re- 
ceiver shall  contain  an  ord^  to  show  cause 
at  a  time  and  place  designated  therein,  which 
time  shall  be  within  thirty  days  after  the 
date  of  such  order.  Such  order  shall  also  be 
serred  upon  the  opposite  party  wtthln  snch 
time  before  the  day  named  to  show  cause  as 
shall  be  designated  thwein  by  the  judge 
granting  tlie  same. 

BULB  XVXIL 
Every  receiver  of  the  propertj  and  effects 
qf  a  debtor  diall,  nnlesa  restricted  by  the. 
special  OTder  of  the  court,  have  genual  pow- 
er and  anthorltr  to  sue  for  and  collect  all 
the  debts,  demands  and  rents  bdtmglng  to 
snch  debtor,  and  to  0(»npromi8e  and  settle 
such  as  are  unsafe  and  of  doubtful  character. 
He  may  also  sue  in  the  name  of  a  debtor, 
whwe  It  ia  necessary  or  prop»  for  him  to 
do  so;  and  he  may  apply  for  and  obtain  an 
order  of  course  tliat  the  tenants  of  any  real 
estate  btfonglng  to  the  debtv,  or  of  which 
he  is  ^titled  to  the  rents  and  profits  attorn  to 
snch  recover  and  pay  their  rento  to  him.  He 
shall  also  be  pwmltted  to  make  leases  friMn 
time  to  time,  as  may  be  necessary,  for  terms 
not  exceeding  one  year,  and  it  shall  be  bis 
duty,  wlthoat  any  unnecessary  delay  to  c(m- 
vert  all  the  j)ersonal  estate  and  effects  Into 
money;  but  he  ^all  not  sell  any  real  estate 
without  die  special  otCsx  of  the  court  nntU 
after  final  decree  In  the  cause.  He  la  not  to 
be  allowed  tor  the  coste  of  any  snit  bmnight 
by  him  gainst  an  inscrfvent  from  whom  he  Is 
unable  to  collect  his  oosto  unless  ndi  suit 
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1»  brongbt  liy  order  of  tbe  eonrt  or  "bj  the 
consent  of  all  the  persona  Interested  In  the 
funds  in  his  hands,  bat  he  may,  by  leave  of 
the  court,  sell  such  doubtful  debts,  and  all 
other  doubtful  claims  to  personal  property, 
at  public  auction,  glvlnf  at  least  ten  days* 
notice  of  the  time  and  place  of  snCh  si^ 
He  lAall  make  fan  r^ort  ot  U>  proceedlngi 
at  the  beglnnlnf  of  eadi  regular  term. 


If  any  abdication  fdr  an  order  be  made  to 
any  district  court  or  judge,  and  midL  (ndor 
be  refused.  In  whole  or  In  part,  or  be  granted 
conditionally  or  on  terms,  no  enbseiinent  ap- 
plication, upon  the  same  state  of  facts,  riiall 
be  made  to  any  other  district  court  or  judge; 
and  If,  upon  such  sabseQuent  application,  any 
order  shall  be  made.  It  shall  be  reyoked. 
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GEORGB  et  aL  v.  EMERT  et  al. 
(Snpteme  Court  of  Wyomins:.   Marcb  3,  1910.) 

1.  EKiDBNCB  (U  441,  446*)— Faroi.  Evidencii 
— Vabtino  'Tbbms  of  Wbittbn  Aqbeeuenx. 

A  parol  agreement  made  before  the  com- 
pletion of  the  agreemeDt,  as  erideDced  b7  a 
written  ooDtraet,  cannot  be  shown  to  vary  the 
written  contract,  but  an  oral  agreement  made 
for  a  good  conslaeratloa  after  the  execution  of 
the  wntten  contract  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  HaOSa  2062;  Dee.  Dig.  H  441, 446.*] 

2.  Etidenok  ({  441*) -- Pabox.  Btidbnob  — 
Vabtinq  Tbbmb  or  Wbitten  ^qbbbheht. 

A  hill  of  sale  of  cattle,  calling  for  a  cotmt* 
ing  of  the  cattle,  may  not  be  varied  by  a  parol 
agreement  made  after  the  signing  thereof,  but 
before  the  completioD  of  the  contract  of  sale, 
by  the  ezecntioa  and  delivery  of.  a  note  for  the 
unpaid  price,  wherein  the  hnyer  waived  a  count- 
ing. 

[Ed.  Note.— For  otber  cases,  see  EMdenee, 
Gent.  Dig.  |  2085;  Dec  Dig.  1  441.*] 

8.  PLEDOEB  (S  68*)— PLXDOKE  OT  NOTC— COL- 

ucnoN. 

A  bona  fide  holder  ol  a  note  aa  collateral 
may  enforce  payment  thereof  at  least  to  the 
amoant  for  wdIcd  it  is  so  held, 

[Ed.  Note.— For  other  cases,  see  Pledges,  Gent 
Dig.  S  188:  Dec  Dig.  I  68.*] 

4.  Sales  (|  393*)— Ooktbacts— Bbkach— Lia- 

BILITT. 

Where  a  seller  of  a  designated  number  of 
cattle,  to  be  ascertained  by  a  counting,  took  a 
note  tor  a  part  of  the  onpaid  price,  and  deliv- 
ered the  same  to  a  bank  as  collateral,  and  then 
failed  to  deliver  the  designated  number  of  cat- 
tle, the*  fact  that  the  bauc  applied  a  credit  on 
the  note,  whether  by  the  direction  of  the  buyer 
or  not  aid  not  affect  the  liability  of  the  seller 
lesnlting  from  his  having  received  more  than 
the  sum  he  was  entitled  to  for  the  cattle  deliv- 
ered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  1132 ;  Dec.  Dig.  I  303.*] 
6.  Appeal  akd  Ebbob  ({  1061*)— Habhless 

EbBOB— WiTHDBAWAL  OP  ISSUES  FBOM  JtTBT. 
Where,  in  an  action  on  a  note  for  the  price 
of  cattle,  defended  on  the  nound  of  want  of 
consideration  because  of  the  failure  of  the  seller 
to  deliver  the  nnmber  of  cattle  contracted  for, 
the  court  gave  the  seller  credit  for  the  highest 
Bomber  of  cattle  shown  by  the  evidence  to  have 
been  received  by  the  buyer,  the  error,  if  any,  In 
directing  a  verdict  thereon,  Instead  of  submit- 
ting the  Issue  to  the  jory  on  the  cooBIctlng  evi- 
dence, was  not  prejudicfal  to  the  seller. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  1  42U;  Dea  Dig.  1 1061.*] 
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6.  Appeal  and  Ebbob  {i  1082*)— Haihlebs 

EbROB— WiTHDBAWAX,  OF  ISSUBS  FBOM  JUBT. 

Where  the  amonnt  of  recovery  was  a  mat- 
ter of  computation,  and  no  error  was  made  in 
the  cranpntation,  the  error,  if  any,  In  failing  to 
snbmit  the  question  of  the  amoant  of  recovery, 
was  not  prqndiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  4218;  Dec  Dig.  I  1062.*] 

7.  New  Tbiax.  (S  102*)— Nbwlt  Disodteud 

EVIDBNOB— DlUOENCB. 

Where,  in  an  action  on  a  note  for  the  price 
of  cattle  sold  and  delivered,  defended  on  the 

Sound  of  want  of  consideration  because  of  the 
ilnre  to  deliver  the  number  of  cattle  contract- 
ed for,  the  deposition  of  a  witness  in  which  he 
testified  to  a  shipment  of  cattle  by  the  buyer 
was  read  in  evidence,  the  seller  was  not  entitled 
to  a  new  trial  on  the  ground  of  newly  discovered 
evidence  consisting  of  the  testbnonr  of  the 
witness  that  the  onyer  shipped  a  oedgnated 
number  of  cattle  bearing  the  brand  of  the  cat- 
tle for  which  the  note  was  given,  because  due 
diligence  required  the  seller  to  interrogate  the 
witness  as  to  all  shipments  of  cattle  by  the  buy- 
er. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  M  210-214;  Dec  Dig.  |  102.*] 

Error  to  District  Court,  Big  Horn  Connt7 ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  W.  A.  George  and  another 
against  Roe  Emery  and  another.  There  was 
a  judgment  for  defendants,  ana  plaintiffs 
bring  error.  Affirmed. 

Bldgely  &  West,  for  plalntilBi  In  error. 
Looabaugb  &  Weniell,  for  defaidant*  In  ct- 

ror. 

BEABD,  J.  The  plaintiffs  brought  this  ac- 
tion to  recover  the  sum  of  $1,371.47,  with 
interest  and  attorney's  fees,  from  the  defend- 
ants, alleging  the  same  to  be  a  balance  due 
upon  a  promissory  note  executed  by  defend- 
ants to  plaintiffs  for  the  sum  of  $4,053.12 
dated  January  7,  1907,  and  due  nine  months 
after  date;  that  about  April  1,  1907,  plain- 
tula  delivered  said  note  to  the  Bank  of  Com- 
merce^ Sheridan,  Wyo.,  aa  collateral  security 
for  a  note  of  $3,000,  dated  April  1. 1007,  and 
due  October  7.  1907;  that  the  $3,000  note 
had  been  paid  and  the  collateral  note  return- 
ed by  the  bank  to  plaintiffs  with  the  indorse- 
ment of  $3,044.16  thereon,  which  bad  been 
paid.  The  defendants  answered,  admitting 
the  execution  of  the  note,  but  denied  that  the 
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;muD;  Udorsfd  th^^eODcOr  any  sum,  had  ever 
•  '.xeldotariix  mHL'by  them  th»eoii,  and 
allied  that  the  amonnt  of  the  credit  on  said 
note  was  deducted  by  the  banb  from  moneys 
of  defendants  <m  deposit  In  said  bank  and 
applied  In  payment  of  said  $3,000  note  of 
plalntlflCs  and  credited  nptm  the  note  In  ault 
without  authority  of  defendants ;  that  the 
consideration  for  said  note  had  wholly  fall* 
ed,  and  that  there  never  was  any  consid- 
eration therefor;  that  at  the -time  of  the 
execatlon  of  the  note  the  plaintUCs  repre- 
sented to  defendants  Uiat  th^  owned  450 
head  of  cattle  and  B  head  of  horses  which 
th^  dnlred  to  utOl,  the  cattle  at  $25  per  head, 
and  the  horses  at  $50  p»  head,  amouutli^ 
In  the  !^;regate  to  |ll,600;  that  defendants 
agreed  to  purchase  said  cattle  and  horaest 
and  that  all  of  said  cattle  Should  be  tallied  on 
or  before  November  1,  1907,  and  that  de- 
fendants should  imly  pay  for  the  number  of 
cattle  actually  rounded  up,  gathered,  tallied, 
and  deliTered ;  that  at  the  time  of  the  trans- 
action the  defendants  paid  in  cash  and  by  as- 
surohig  certain  Indebtedness  of  plaintiffs  the 
said  sum  of  ¥11,000.  except  the  sum  of  94,058.- 
12,  represented  by  the  note  In  suit;  that  as 
evidence  of  said  agreement  the  plalnUfb  exe- 
cuted and  dellTered  to  defoidants  a  contract 
In  writing  (a  copy  of  whldi  Is  set  out  In  the 
answor  and  Is  In  fOrm  a  bill  of  sale),  which 
recites  that  for  the  consideration  of  $11,498 
the  plaintiffs  do  grant,  baqtaln,  sell,  and  con- 
to  dtfendants  400  head  of  cattle  and  S 
head  of  saddle  horses  (describing  them),  and 
contains  the  following  statement:  'The  above 
cattle  to  be  tallied  before  November  Ist, 
1907."  Detendants  allege  that  they  received 
only  279  head  of  said  cattle.  By  way  ot 
counterclaim  a^ilnst  plaintiffs  defendants  al- 
lege substantially  the  same  facts  as  In  the 
first  count  of  their  answer,  and  that  by  the 
payments  made  at  the  date  of  the  contract 
the  plaintiffs  were  overpaid  for  the  cattle 
actually  received  hy  defendants  in  the  sum 
of  ^S67.17,  and  by  the  credit  on  the  note  In 
suit  the  further  sum  of  $3,044.16,  for  which 
sums,  with  interest,  they  prayed  judgment 
agahist  plaintiffs  and  that  plaintiffs  take 
nothing  by  their  petition.  The  plaintiffs  re- 
plied, admitting  that  the  note  in  suit  was 
given  in  payment  for  cattle;  that  the  biU 
of  sale  was  executed  and  delivered;  that 
$3,044.16  was  paid  on  the  note,  but  deny  that 
the  payment  was  involnntary.  They  then  al- 
I^  that  on  or  about  January  7,  1007,  the 
defendants  expressly  waived  all  connthig  or 
tallying  of  the  cattle  in  question,  and  agreed 
to  acc^  and  did  accept,  said  cattle  at  the 
number  of  450  head  upon  tibe  public  range ; 
that  about  February  1, 1007.  defendants  ship- 
ped a  large  number  of  said  cattle  to  South 
Omaha,  Nd>.;  that  no  count  of  the  same  was 
kept;  and  that  by  so  doing  the  defendants 
rendered  a  correct  tally  or  count  of  said  cat- 
tlo  Impossible.  The  cause  vras  tried  to  a 
Jury,  and  at  the  close  of  the  evidence,  on  mo- 
tion of  defendants,  the  court  instructed  the 
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Jury  to  retam  a  verdict  in  favor  of  defend- 
ants and  against  plaintiffs  In  the  sum  of  $3,- 
324.23,  which  was  accordingly  done.  Judg- 
ment was  entered  npon  the  verdict,  a  motion, 
by  plaintiffs,  for  a  new  trial  was  denied,  and 
plaintiff  bring  error.  . 

On  the  trial  the  pialntlffs  offered  and 
soughr  to  prove  an  OTal  agreement  watvhig 
the  terms  of  the  hill  of  sale  as  to  the  tally- 
ing of  the  cattle.  This  testimony  and  the 
<^ers  so  to  prove  were  objected  to  by  defend- 
ants on  the  ground  that  It  was  incompetent^ 
being  on  attempt  to  vary  the  terms  of  a 
written  contract  1^  an  oral  contemporaneous 
agreemmt  The  testimony  aAd  offers  were 
excluded. 1^  the  court,  and  Piat  ruling  Is  the 
chief  alibied  error  complained  of.  Tliere  Is 
no  controversy  betweoa  couiukI  as  to  the  law 
on  this  point  If  the  oral  agreement  sought 
to  be  proven  by  plalntifls  was  made  before 
the  completion  of  the  agreemoit  which  was 
evldenoed  by  the  writing,  then  it  was  incom- 
petent because  It  would  vary  the  terms  of 
the  wrlt^  contract;  but  If  made  afterwardSr 
for  a  good  and  valid  consideration,  it  was 
conqietent  To  our  minds  the  testimony  of 
the  pialntlffs  themselves  clearly  sbows-ttiat 
the  contract  was  not  completed  at  the  time  of 
the  aU^ed  oral  agreement  It  appears  tiut 
,  in  the  negotiations  leading  up  to  the  contract 
Eaton  acted  for  the  plaintiffs  and  Emery 
acted  for  defendants;  that  they  met  at  a 
bank  in  Basin.  Wyo..  In  the  forenoon  of  Jan- 
uary 7th,  when  the  bill  of  sale  was  drawn, 
and  probably  signed  at  that  time  by  Eaton 
for  Oeorge  &  Eaton.  Eaton  testified  that, 
after  the  bill  of  sale  was  executed  he  and 
Emery  went  to  see  Oeorge  "to  see  if  It  was 
satisfactory  to  Mr.  George  the  transaction  I 
made  with  Mr.  Emery.**  George  testified  as 
to  this  meeting:  "Well,  they  came  down  to 
see  if  I  would  agree  to  put  the  dause  In  the 
bill  of  sale  to  protect  Emery  at  the  bank 
was  his  accuse  for  It  to  see  If  I  wotald  agree 
to  it  to  have  those  cattle  tallied."  It  was  at 
this  time  and  at  this  meeting  that  plalntifls 
claim  the  oral  agreemrat  to  waive  the  tol ly- 
ing of  the  cattle  by  defendant  was  Intered 
Into.  We  think  It  is  clear  from  plalntlfffe' 
own  testimony  that  this  was  before  the  com- 
pletion of  the  contract  Counsel  for  plahi- 
tlffs  say  In  thehr  brief:  "AU  parties  admits 
however^  that  Immediate  after  this  conver- 
sation th^  went  bade  to  the  bank  and  th» 
defendants  gave  the  note  in  question."  This 
statement  of  counsel  for  plaintiffs  removes 
any  doubt  tiiat  might  exist  as  to  whether 
or  not  tiie  contract  as  evidenced  the  wilt- 
ing, was  completed  before  or  after  the  allied 
oral  agreement.  The  qnestlons  asked  and 
the  offered  testimony  by  platntiflte  went  no 
farther  than  to  show  that  the  bill  of  sale  had 
been  signed  or  executed  before  the  allied 
oral  agreement  was  made,  but  do  not  purport 
to  show  that  it  was  before  the  contract  was 
completed  by  the  delivery  of  the  bill  of  sale- 
and  by  the  execution  and  delivery  of  the 
note  in  suit  The  offered  testimony  was  at 
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nrlance -with  tbe'  tflnu  of  flie  vxittaig,  and 
wu  rightly  excluded.  .  Whether  the  credit 
m  tbe  note  waa  made  by  dlreetlon  ct  defend- 
ant^ or  aa  claimed  by  than,  we  do  not  regard 
as  materlaL  note  was  negotiable,  and 
the  bank  was  a  bona  fide  holder  of  same 
•a  collateral  aecorlty,  and  could  haw  en- 
forced paymoit  at  least  to  the  amount  for 
which  It  so  held  It  Plaintiffs  are  In  no  bet- 
ter position  than  they  would  hare  bem  bad 
the  full  amount  <^  the  purchase  price  of  the 
cattle  been  paid  at  the  time  of  the  sale,  and 
they  had  failed  to  deUver  all  the  cattle 
agreed  to  be  delivered  bj  tbe  terms  of  tbe 
written  agreement 

It  Is  contended  that  as  there  waa  a  con- 
flict in  the  evidence  as  to  tbe  number  of 
cattle  received  by  the  defendants,  the  court 
erred  In  directing  a  rerdict  in  their  favor; 
but  If  error  be  conceded  In  that  resfpect,  it 
appears  that  the  court  gave  plaintiffs  credit 
for  tbe  highest  number  of  cattle  shown  by  tbe 
evidence  to  have  been  received  by  defendants. 
8nch  being  the  case,  plaintiffs  have  no  cause 
to  complain  on  that  ground.  If  error.  It  was 
without  prejudice  to  plaintiffs.  It  Is  also 
contended  that  tbe  court  should  have  sub- 
mitted the  question  of  the  amount  of  recov- 
ery to  the  Jury.  That  waa  simply  a  matter 
of  computation,  and  it  Is  not  claimed  that 
there  was  any  error  in  such  computation,  and 
therefore  not  prejudicial  to  plalntiffa 

One  ground  for  a  new  trial  contained  In 
plaintiffs*  motion  therefor  is  newly  discovered 
evidence.  Tbe  new  evidence  claimed  to  have 
been  discovered  during  the  latter  part  of  the 
trial  Is  that  Claude  I*  Talbot  brand  In- 
q>ector  for  Wyoming  State  Stock  Growers' 
Association  at  Omaha,  will  testify  that  dur- 
ing the  year  1907  the  defendants  shipped  to 
Omaha  from  132  to  162  head  of  cattle  beai^ 
Ing  one  of  tbe  brands  of  the  cattle  for  which 
tbe  n,ote  In  suit  was  given.  Tbe  deposition 
of  this  party  was  taken  and  Introduced  upon 
the  trial,  from  which  it  appears  he  testified 
to  a  certain  shipment  of  cattle  by  defendants 
bearing  the  brand  in  question.  He  also  stat- 
ed in  bis  deposition  that  it  was  his  duty  as 
such  inqiector  to  Inspect  all  cattle  shipped 
from  the  state  of  Wyoming.  We  thlQk  due 
diligence  would  have  required  tbe  plaintiffs 
to  have  Interrogated  this  witness  as  to  all 
shipments  of  such  cattle  by  defendants,  and, 
having  failed  to  do  so,  they  are  not  In  a 
position  to  complain  or  to  urge  a  new  trial 
In  order  to  procure  his  testimony  as  to  other 
shipments.  Nor  does  it  appear  that  tbe  cat- 
tle so  claimed  to  have  been  shipped  were 
not  included  in  the  number  admitted  by  de- 
fendants to  have  been  received,  and  for  which 
tbe  court  gave  plaintiffs  credit 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  district  court  Is 
therefore  affirmed. 

Affirmed. 

POTTER.  O.  3..  and  SCOTT,  J.,  concur. 


SEARS  V.  STEEL,  State  Treasurer,  et  al. 
(Supreme  Court  of  Oregon.  Feb.  15,  1910.) 

1.  StaTUTM    (I  97*)— CONSTITUTIOHAI.  PBO- 
VI8I0N8. 

The  purpose  of  Const  art.  4,  |  28,  prohib- 
iting tbe  passage  of  any  special  or  local  laws 
for  laying,  opening,  working,  asd  aaperrising 
hi^ways,  when  considered  in  view  of  ttie  prac- 
tice of  the  territorial  Legislature  of  passing  spe* 
cial  acts  authorizing  tbe  laying  out  of  territori- 
al roads,  which  acts  were  published  Id  a  volume, 
entitled  "Local  Laws,"  is  to  divorce  the  state 
from  tbe  business  of  special  road  buildiag,  and 
to  leave  that  matter  to  be  attended  to  by  tbe 
counties  under  tbe  general  laws,  and  It  prevents 
the  InvaBioD  by  the  state  of  tbe  regular  method 
of  laylug  out  opeuinc,  working,  and  superrlslnc 
bighways  provided  by  general  laws. 

[Ed.   Note.— For  other  caseB,  see  Statutes, 
Dec.  Dig.  i  97.*] 

2.  Statutes  (S  97*)— Local  Laws. 

A  stetate  making  an  appropriation  for  the 
construction  of  a  state  road,  and  permittiDg  the 
county  courts  of  the  counties  through  which  the 
proposed  road  runs  to  lay  a  burden  on  the  tax* 
payers  of  tbe  county  not  shared  equally  by  the 
taxpayers  of  the  other  parts  of  the  state.  Is  lo- 
cal, within  Const,  art  4,  {  23,  prohibiting  the 
Legislature  from  passing  local  laws  for  laying, 
opening,  and  working  on  highways. 

[Ed.  Note.— For  other  cases,  sec  Statotes, 
Cent  Dig.  I  108;  Dec  Dig.  }  97.*] 

a  Statutes  (S  97*)— Local  Laws. 

A  Btatnte  making  an  appropriation  for  the 
c<Hutmction  of  a  road,  which,  when  constructed, 
shall  be  a  county  road  in  each  of  the  counties 
through  which  it  passes,  imposes  taxes  on  the 
people  of  the  rest  of  the  state  for  the  construe^ 
tion  of  a  county  road  In  the  counties  through 
which  It  passes,  and  Is  local,  within  Const,  art 
4,  123. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  1 108;  Dec.  Dig.  I  97.*] 

4.  STATtnss  (8  97*)— Local  Laws. 

Sess.  Laws  1909,  p.  278,  making  an  appro- 
priation for  the  constructiOD  of  a  state  road 
through  two  desiznated  counties,  to  be  available 
when  such  counties  have  aopropriated  a  speci- 
fied sum  therefor,  aod  providrng  for  the  a^ppoint- 
raent  of  a  commission  co-operating  with  tbe 
county  courts  of  the  counties  In  the  constroctioa 
of  the  road,  etc..  Is  a  local  law,  withtn  Const 
art  4,  {  23,  because  it  operates  only  In  two  ■ 
counties,  though  the  title  of  the  act  indicates 
that  the  propped  road  shall  be  a  state  road  to 
eiteud  entirely  across  the  state,  for  no  provision 
is  made  for  the  layine  out  of  any  road  except 
though  tbe  two  counties,  and  though  the  con- 
struction of  tbe  road  would  be  a  great  public 
utility. 

'  [Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  108;  Dec.  Dig.  8  97.*] 

5.  Statutes  (8  97*)— Constitdtiokal  Paovi- 
sioNs— "Highways"— Local  Laws.   

The  word  "highways"  in  Const  art  4.  |  28, 
prohibiting  the  Legislature  from  passing  any 
special  or  local  law  for  laying,  opening,  working, 
or  supervising  highways,  means  ordinary  roads, 
and  not  railroads  or  canals. 

[E^.  Note. — For  other  cases,  see  Statutes, 
Dec.  Dig.  I  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3291-3306;  voL  8,  p.  7e7a] 

Statutes — Special  ob  Local  Laws. 

An  act  (Sess.  Laws  1909.  p.  278)  authori- 
zing any  public  road  which  in  its  nature  is  more 
beneficial  to  the  commonlty  at  large  than  to  tbe 
inhabitants  In  the  immediate  locality  of  the 
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road  b  a  pnbllc  and  not  a  tpecfal  or  local  law, 
within  Const,  art.  4.  1  2S,  prahlUtins  the  paa- 
•aga  of  an7  apedal  or  local  laws  fiir  lartng, 
openlML  worklnc.  and  ■ap«ryialn«  hlffhwaja. 
{Pamog,  d&entinrO 

Statutes  —  Cokstitutional  PsovuioKa  — 

BiQUWATB. 

The  word  "highwaya"  in  Conat  art  4,  f  23, 
prohibiting  the  passage  of  any  special  or  local 
law  for  layini^  opening,  working,  or  supervisiu 
hlgbwaTS,  is  used  In  ue  sense  recognised  ana 
applied  by  the  law  writers  on  the  subject,  and 
includes  evary  thoronritfan  osed  by  the  public. 
(Per  Klnci  X.  dissmtiag.) 

Appeal  from  Circuit  Cour^  Marl<ni  Conn- 
ie; William  Galloway,  Judge. 

Salt  by  J.  K.  Seari,  a  resident  and  tax- 
payer of  the  State  of  Oregon,  against  George 
A.  Steel,  as  Treasurer  of  the  State  of  Oregon, 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants aiqpeal.  Affirmed. 

This  Is  a  salt  brought  by  James  K.  Sears, 
a  dtlzen  and  taxpayer  oC  Orcson,  against  the 
defendants  respectlTOly,  as  State  IkeasuTar 
and  Secretary  of  State,  to  enjoin  the  Issnsnce 
and  paymmt  of  a  warrant  nnder  an  act  entl* 
tied  "An  act  appropriating  flOO/KN>  to  aid  In 
the  constmctton  of  a  stste  road  from  the 
Padflc  Ocean  via  Crater  Lake  to  the  Idaho 
boundary,  and  to  provide  for  the  appcdntment 
(tf  a  conuniBsl<m  to  supwrlee  the  expenditure 
such  money  and  to  snperlntei^  the  con- 
stmctlon  ot  sudi  road."  This  act  is  found  on 
pages  278  and  279  of  toe  Session  Iaws  of 
1009.  and  la  as  fcdiows: 

"Be  it  enacted  by  the  peoj^e  of  the  state  of 
Oregon: 

"Be  It  enacted  by  the  L^sIatlTe  Assembly 
of  the  state  of  Oregon: 

''Sectl<Hi  1.  There  Is  hereby  appropriated 
out  of  any  moDeys  in  the  hands  of  the  Treas- 
urer of  toe  state  ct  OregiHi,  and  not  other- 
wise apprc^riated,  toe  sum  of  $100,000  to  be 
expended  for  the  purpose  of  aiding  In  the 
construction  of  a  state  road  from  toe  Padflc 
.  Ocean  to  the  Idaho  boundary,  via  Crater 
Lake ;  the  first  section  of  the  road  to  be  con- 
structed to  be  from  Medford,  Jackson  coun- 
ty, Oregon,  to  toe  city  of  EClamato  Falls,  Kla- 
mato  county. 

"Sec  2.  Whenever  the  Governor  of  tola 
state  shall  be  advised  toat  Jackson  county 
has  appropriated  toe  sum  of  $S0,000  to  aid 
the  construction  of  a  road  to  said  county 
from  Medford,  Jackson  county,  to  a  point  on 
toe  west  line  of  toe  Cascade  Forest  Reserve, 
on  toe  route  to  Grater  Lake,  he  shall  appoint 
a  commission  to  be  known  as  the  Crater  Lake 
Road  OommlsHion,  to  consist  of  seven  mem- 
bers, two  of  whom  shall  be  reridenta  of  jf&dk- 
son  county,  Oregon,  two  of  Klamato  county. 
Or^n,  and  toereupon  twenty-five  per  cent 
of  toe  sum  hereby  aK>n>priated  shall  be  avail- 
able for  use  to  Jackson  county,  $12,600  toe 
first  year,  and  $13,600  for  eadi  succeeding 
year  for  three  years,  and  upon  Elanjatb 
count?  appropriating  $50,000  to  aid  the  con- 
struction of  a  load  from  Klamato  Falls  to  toe 


east  line  ct  toe  Cascade  Fwest  Beeetie  on 
toe  route  to  Oater  Lake,  toe  balance  of  toe 
sum  herewlto  ^H>n>pnat6d  shall  be  available 
for  use  to  Qamato  county,  $12,600  the  first 
year,  and  $13^600  for  each  sacoeeding  year 
for  toree  years. 

"Sec.  8.  That  said  comrnlBsion  shall  re- 
ceive no  compensation  for  tbeit  services,  ex- 
cept tbolr  actual  expenses  when  engaged  in 
toe  business  <tf  waxA  commission,  ^nie  bust- 
neas  of  such  commission  shall  be  to  co-oper- 
ate wlto  the  coanl7  oonits  ct  the  several 
counties  torough  (wlddi)  said  road  passes, 
and  toe  pnpa  fedwal  antoorltles  to  toe  se^ 
lection  of  a  proper  and  fieaslble  route  for  a 
road  toat  jnay  be  constructed  by  toe  federal 
government  toroni^  toe  government  reserve 
surrounding  Crater  Lake,  and  to  supervise 
the  exp«iditore  <rf  said  sum  of  $100,000,  ap- 
propriated by  the  state;  toe  $50,000  appropri- 
ated by  Jackson  county;  toe  $90,000  appro- 
priated by  Klamato  county,  and  all  other 
moneys  provided  for  toe  construction  of  the 
said  road  not  to  the  boundaries  of  govern- 
ment reserve.  Said  commission  shall  have 
entire  charge  of  construction  of  said  state 
road. 

"Sec.  4.  That  such  money  shall  be  expended 
only  upon  a  county  road,  l^lly  eatabllahed, 
and  no  part  shall  be  expended  for  securing 
a  right  of  way  for  said  road. 

"Sec.  5.  That  said  commission  shall  elect  a 
president  who  shall  preside  at  all  meetings 
and  a  secretary  who  shall  ke^  a  record  of 
all  proceedings  of  toe  commission,  and  ac- 
counta  of  all  moneys  received  and  expended 
by  toe  commission,  and  shall  make  a  quarter- 
ly report  of  all  the  transactloni  ot  the  com- 
mission, to  be  filed  to  toe  f^ce  of  the  Secre- 
tary of  State. 

"Sec.  6.  That  all  moneys  appropriated  here- 
under shall  be  paid  out  by  toe  Treasurer  ot 
toe  state  upon  warranto  of  the  Secretary  of 
State  upon  toe  orders  or  vouchers  of  the  com- 
mission, signed  b7  the  inresldent  and  secre- 
tary. 

"Sec.  7.  Tbe<  commission  ahall  make  all 
needful  rules  or  regnlatlma  for  the  transac- 
tion of  business  and  Ito  plans  ctf  meeting 
idiall  be  Medffffd,  Jaduon  county,  Or^n,  or 
at  BHamato  Falls,  Klamato  county,  Or^n. 
Four  nmnbers  of  the  board  diall  constltote  a 
quwum  tot  toe  transactlim  of  Imstoeas,  hut 
a  less  number  shall  adjourn  from  time  to 
time 

"Sec.  &  If  a  vacanqr  occurs  In  ssld  com- 
mission, toe  Governor  shall  fill  toe  same  by 

appototment 

"Fijed  to  toe  office  of  the  Secretary  of 
State  February  23,  1909." 

The  complatot  alleges  that  the  Governor 
has  been  advised  by  toe  <^clals  of  Jacksou 
county  toat  said  county  has  appropriated 
$50,000  to  aid  toe  construction  of  a  road  In 
said  county  from  Affiedfwd  to  a  potot  on  toe 
west  line  ot  the  Cascade  Forest  Boserve  on. 
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tlie  route  to  Crater  Lake,  and  tbat  tbe  Got- 
wnor  of  Qie  atate  baa.  In  acoordance  with 
section  2  of  aaid  act.  appointed  a  commlaaion 
of  seven  members,  two  from  Jackson  county 
and  two  from  Klamath  county,  known  as  tbe 
"Crater  lAke  Soad  Oommls^on,"  to  super- 
rtae  the  expendltore  of  said  sum  of  $100,000 
and  the  sum  ot  $00,000  appropriated  by  Ja(A- 
Bon  county,  and  the  smu  of  $00,000  to  be  ap- 
imiprlated  by  Elamatb  county,  and  that  aaid 
commission  has  duly  organized  and  elected 
a  president  and  entered  npon  the  dlschai^  of 
its  duties;  that  the  dtfendant  Benson,  as 
Secretary  of  States  threatens  to,  and  will  un- 
less restrained,  draw  warrants  upon  mncbers 
Inoed  by  said  commission  and  that  tbe  Treas- 
urer will  pay  the  same;  that  said  act  is  In 
contraTcmtion  of  section  7  of  article  11  and 
section  23  of  article  4  oT  tbe  Constltation  of 
the  state  of  Oregon ;  tbat  the  sole  purpose  of 
said  act  is  to  assist  the  counties  of  Jackson 
and  Klamath  in  constructing  an  automobile 
and  carriage  road  from  Medford  to  Crater 
I^e  and  bom  Klamath  Falls  to  Grater  Lake 
tm  the  use  of  tourists  and  pleasure  severs, 
ud  not  for  tbe  purpose  of  constructing  a 
state  road  from  the  Fadfle  Ocean  to  tbe  Ida- 
bo  boondaiy.  After  Interposlne  a  general 
demnrro',  whJdi  was  oreimled,  tbe  defend- 
ants answered,  denying  generally  every  alle- 
gation of  tbe  complaint  exespt  the  pasi^  of 
tbe  act  and  the  proceedings  bad  thereunder, 
and  farther  Brttlng  ui^  1^  way  of  afllrmatln 
defense,  tbe  following  facts: 

*^at  by  the  terms  of  saM  act  the  he0B- 
latiTe  rtimrmhlj  at  the  state  of  Ongaa  con- 
lempbrted  tbe  eonstmctton  at-  a  state  road 
from  the  Pacific  Ocean  to  the  Idaho  boundary 
Tla  Crater  Lake^  the  first  section  €t  wht^ 
was  to  be  constructed  from  Medford,  Jackson 
eoDDty,  Oregon,  to  the  dty  of  Klamath  Falls, 
Klamath  eonn^,  Oregon.  That  the  construe- 
tSon  of  said  road  will,  when  completed,  con- 
nect the  Fadfle  Ocean  by  the  way  of  Cor* 
ry,  JoB^lne,  Jatfkson,  Klamath  Lid^  Har- 
ves,  and  Malheur  coontiee  with  the  state 
of  Idaho,  and  will,  when  completed,  enable 
eommnnicatlon  way  of  sndi  tilghway  to  be 
conveniently,  economically,  and  effectively 
nade  between  the  countlea  of  Carry,  Josepb- 
bfeSk  and  Jaduon  west  of  the  Gsscade  Houn- 
taSna  to  the  counties  of  Klamath,  Lake.  Har- 
ney, and  Malheur  particularly,  east  of  the 
Cascade  Mountains,  and  in  general  with  the 
entire  portion  of  tbe  state  of  Oregon  east  of 
the  Cascade  Hountaina.  That  the  said  Cas- 
cade Mountains  are  a  ringed  chain  of  moun- 
tains 8q;>aratlng  the  two  Bections  of  the  state 
of  Oregon,  leaving  about  one-third  of  the 
state  west  thereof  and  about  two-tblrds  of 
the  state  east  thereof,  and  that  the  said  con- 
taminated road  will,  when  constructed,  pass 
over,  througti,  and  along  the  most  practicable 
available  route  between  said  respective  sec- 
tions of  tbe  state,  end  wfll  afford  to  the  in- 
habitants of  said  state  and  of  the  state  of 
Idabo  and  to  the  general  pabUc  the  only 


available,  practical,  direct  bi^way  between 
said  sections,  connecting  tbe  Fadfle  Ocean 
with  the  state  of  Idaho. 

*^at  the  aaid  counties  of  Malheur,  Har- 
ney, Lake,  and  EDamatb,  and  the  said  coun- 
ties of  Curry  and  Joo^^hine  are  largely  unde- 
veloped, and  without  the  cmistractlon  of  audi 
highway  will  be  practically  Inaccessible ;  that 
there  Is  now  no  railway  communication  from 
any  portion  of  Western  Oregon  to  any  por- 
tion ot  Eastern  Oregon,  excepting  by  way  vC 
tbe  Colombia  river  on  tiie  northern  bounda^ 
of  said  state,  and  that  there  is  no  railroad 
Into  the  entire  Southern  Oregon  territory  ex- 
cepting a  railroad  from  the  dty  of  Portland 
to  San  Frandsco,  pasalng  through  the  south- 
west portion  of  Jackson  county  and  tbe  north- 
west portion  of  Josephine  county,  and  that 
the  only  railroad  in  Southern  Oreg(m.  othor 
than  this,  or  in  any  part  thereof,  la  a  portion 
of  the  California  Northeastern  Railway  line 
leading  from  Weed,  In  Siskiyou  county,  In 
the  state  of  California,  to  Klamath  Falls,  now 
under  construction  and  about  to  be  opened 
for  transportation,  which  aaid  line  of  road  <tf 
the  California  Northeastern  Railway  Com- 
pany extends  Into  said  Klamath  county  to 
Klamath  Falls,  a  distance  of  approximately 
twenty  miles. 

"That  said  highway  so  to  be  constructed' 
will  pass  over  and  acrus  tbe  Qrater  Lake 
National  Park,  situated  In  Klamath  county, 
a  small  portion  ot  whidi  is  situated  in  Dong- 
las  county,  Oregon,  which  said  Crater  Lake 
National  Park  was  credited  by  act  of  Con- 
gress approved  May  22,  1902  (Act  May  22, 
1902,  c.  820^  S2  Stat  202  tU.  S.  Oomp  St 
Supp^  1909.  p.  617]),  and  constitutes  a  tract 
of  land  bounded  on  the  north  by  Uie  parallcA 
48  degrees  4  mlnates  north  latitude;  south 
by  42  de^TOes  48  minutes  north  latitude;  east 
by  the  meridian  122  degrees  west  hmgltude; 
and  vest  by  the  meridian  122  degrees  16  mlur 
utes  west  longitude,  having  an  area  of  249 
square  miles  in  the  state  ot  Oregon,  and  in- 
cluding Crater  Lake,  wbldi  said  Crater  Lake 
National  Park  Is  under  tbe  ezduslTa  control 
of  tbe  Secretary  ot  tbe  Interln',  but  whldi  Is 
a  great  national  attraction,  and  that  the  con- 
struction of  said  highway  will  devtiop  and 
constantly  increase  the  commercial,  buUness, 
and  social  intercourse  ot  tb»  dtlz^  trf  oth- 
er states  and  conntriee  with  tbe  dtlzens  <tf 
the  state  ot  Oregon,  bringing  to  the  peoi^e  of 
tbe  atate  of  Or^n  large  sums  of  money,  In 
the  aggregate  exceeding  many  times  the  cost 
and  expense  of  constructing  said  highway; 
tbat  said  road  will  connect  said  national  park 
and  said  Crater  Lake  with  the  outside  world, 
and  will  render  aaid  lake  and  aaid  park  ac- 
cessible. 

"Tbat  It  is  now  and  for  many  years  past 
has  been  the  policy,  rule,  and  .custom  of  the 
executive  department  of  the  United  States 
to  build  and  construct  through  such  of  Its 
national  parks  that  contain  scenic  attractions 
roads  and  highways  at  enormous  expense  to 
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the  United  StatM;  that  expudinc 
such  Bums,  or  any  part  tikereof,  ftw  soCb  par* 
poses,  the  United  States  raqaire  as  a  oon- 
dltion  precedent  thereof  that  the  Btates  In 
which  said  Bcmlc  wonders  are  located  shall 
first  cause  said  park  to  5e  connected  with 
the  ontslde  world  by  public  hl^ways,  prop- 
erly and  conveniently  constructed  and  main- 
tained; that  In  consideration  ot  the  estab- 
lishment of  the  passage  of  said  act  herein- 
before mentioned  and  described  in  the  amend- 
ed complaint,  and  in  consideration  of  the 
proposed  construction  of  said  highway  there- 
in authorized,  the  United  States  has,  by  Its 
duly  constituted  anthoritles,  commenced  the 
preliminary  work  necessary  to  the  construc- 
tion of  said  highway  over  and  across  the 
Crater  Lake  National  Park,  and  will,  if  the 
state  shall  construct  said  road,  so  authorized 
as  aforesaid,  complete  the  segment  of  road 
crossing  said  Crater  Lake  National  Park,  so 
as  to  make  a  continuous  highway  from  Med- 
ford  to  Klamath,  as  aforesaid,  and  so  that 
when  the  remaining  s^ment  of  said  road,  be- 
tween the  Pacific  Ocean  and  Medford  and 
Klamath  and  the  Idaho  boundary  state  line, 
shall  be  constructed,  said  road  will  be  a  con- 
tinuous highway  crossing  the  entire  state. 

"Said  defendants  further  answering  here- 
in allege  that  they  are  respectively  Treasurer 
of  the  state  of  Oregon  and  Secretary  of  State 
of  the  state  of  Oregon,  and  have  no  pnrsonal 
or  political  Interest  in  this  canae,  bnt  pre- 
sent herewith  the  facts  In  relation  to  the 
said  act  and  said  hl^my  as  known  to  them. 
And  defendants  furtber  answering  all^  and 
aver  that  the  said  act  mentioned  and  de- 
scribed In  the  plaintiff's  amended  complaint 
was  duly  enacted  by  the  Legislative  Assem- 
bly of  the  state  of  Or^n  and  filed  in  the 
office  of  the  Secretary  of  State  on  February 
8  (23),  1909,  and  la  printed  and  published 
as  chapter  191  of  the  Laws  of  Oregon  for 
the  year  1909.  and  that  the  said  act  does 
not  attempt  to  nor  will  it  create  any  debt 
against  the  state  of  Oregon  of  more  than 
$50,000  or  any  sum  in  violation  of  section  7 
of  article  11,  of  the  Constitution  of  the  state 
of  Oregon,  or  otherwise,  but  the  defraidants 
allege  that  there  are  and  will  be  funds  avail- 
able for  the  payment  of  any  warrants  that 
may  be  drawn  pursuant  to  said  act 

"And  defendants  further  answer  and  aver 
that  the  said  act  Is  not  special  er  local  law 
for  the  opening  or  working  on  highways,  or 
for  the  election  or  appointment  of  super- 
visors, or  for  the  collection  or  assessment  of 
taxes  for  state,  county,  or  road  purposes,  or 
a  local  or  special  law,  or  any  other  than  a 
general  public  statute  In  the  Interests  of  the 
public,  and  the  same  will  greatly  benefit  the 
people  of  the  state  of  Oregon,  including  the 
lilalntlff." 

The  reply  pat  in  issue  the  new  matter  In 
the  answer,  except  as  to  certain  matters  not 
here  deemed  material. 


Wm.  D.  Fenton  and  a  U.  Beamea  (WDIUm 
P.  Lord,  Jr^  I*  B.  Webeter,  and  Oolvlc  ft 
Reames,  <m  the  brief),  for  anptilants.  U  H. 
McMahon  and  A.  U,  Crawford,  Atty.  Oenn 
for  respondent. 

BfcBBIDB,  J.  (after  stettac  the  tacts  ss 
above).  The  first  objection  to  the  constltii- 
tlonallty  (tf  the  act  In  qnestlon  is  predicated 
upon  the  ground  that  It  Is  In  violation  of 
section  28.  art  4,  of  the  Constitution  of  this 
state.  Said  section  la  as  follows:  "The  Leg- 
islative Assembly  shall  not  pass  qwcial  or 
local  laws  In  any  of  the  following  numerat- 
ed cases,  that  is  to  say,—  •  •  •  7.  For 
laying,  opening  and  working  on  highways, 
and  for  the  election  or  appointment  of  super- 
visors." Is  the  act  In  question  an  act  for 
laying,  opening  or  working  a  highway,  and, 
if  so,  Is  it  a  spedal  or  local  act?  If  both 
these  conditions  concur,  the  act  must  be  de- 
clared void.  If  either  of  them  Is  lacking,  It 
must  be  upheld. 

In  determining  this  question,  we  will  first 
consider  the  Intent  with  which  this  provision 
was  placed  in  our  Constitution  and  the  mis- 
chief which  It  was  designed  to  remedy  or 
prevent  Under  the  provisional  government 
as  early  as  June  22,  1844,  Oregon  had  a  sys- 
tem of  laying  out  and  locating  highways, 
probably  teken  fnmi  the  Iowa  Code,  and  In 
1847  an  act  was  passed  by  the  provisional 
Legislature  providing  for  a  complete  system 
of  road  work  with  aupervlaors  who  reported 
te  the  county  ranmilsaionerB,  and  which,  in 
Its  general  scope,  was  not  easmtlally  differ- 
ent from  methods  now  in  vogue.  Bnt  at  this 
early  date,  the  provisional  Legislature  seems 
habitually  to  have  created  territorial  roads 
and  appointed  commissioners  to  locate  and 
lay  them  out  Thus,  we  find  an  act  passed 
December  12,  1846,  appointing  Mmunlsstoners 
to  locate  and  lay  out  a  territorial  road  from 
the  "town  of  Portland  on  the  Willamette 
river"  to  the  month  of  Mary's  river  in  Polk 
county.  Another,  to  authorize  the  laying  oat 
of  a  territorial  road  from  Or^on  City  to  the 
"Callpooyah"  river.  Another,  from  Oxford 
on  the  Willamette  to  John  McCoy's  farm  on 
Muddy  creek  in  linn  county.  Another,  from 
"Linn  City  to  Zed  Martinis."  Another,  to 
improve  and  open  the  road  "known  as  the 
southern  route  leading  from  the  United 
States  to  Oregon."  The  employes  on  this  en- 
terprise were  prudently  required  to  furnish 
their  own  tools,  "arms  and  ammunition." 
Another  act  provided  for  a  public  road  from 
"Multnomah  City"  to  the  mouth  of  Mary's 
river.  Still  another,  authorized  the  location 
of  a  territorial  road  from  "Tuallty  Plains  to 
Clatsop  Plains."  Passing  over  the  Interven- 
ing years  till  the  session  of  the  territorial 
Legislature  of  1860-51,  we  find  eight  special 
acts  authorizing  the  laying  out  of  territorial 
roads  In  various  parte  of  the  territory,  all 
passed  within  the  ^ace  of  less  than  a  month, 
lndlcatli\a  that  the  practice  of  logrolling 
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amoDC  the  fatbmi  of  the  state  was  not  con- 
fined oitirely  to  that  specie  (tf  the  ttnploy* 
ment  neoesBary  in  clearing  up  their  farms. 
It  is  a  well-lmown  fact  that  few  of  these 
roads,  which.  In  the  agKregate,  most  have 
cost  the  infant  community  a  consldwable 
■am  of  numer  for  laying  out  and  working, 
were  ever  of  any  practical  value  or  use,  be- 
yond the  emolnm^itB  they  furnished  to  the 
CCTunlsaloners  and  surveyors  designated  to 
■tiect  the  route.  Under  these  circomstances, 
it  was  no  doubt  thought  by  the  framers  of 
tlie  Constitution  that  it  woald  be  well  to 
divorce  the  state  firom  the  business  of  special 
road  ballding.  and  leave  that  matter  to  he 
attended  to       the  connties  under  general 
laws.   It  has  not  been  noticed  In  previous 
demons,  but  seems  worthy  of  mention  here, 
that  after  the  organization  of  the  Oregon  ter- 
ritory, acts  of  the  character  above  mentioned 
wen  not  published  among  the  general  laws, 
but  were  Included  in  a  separate  pamphlet  or 
Tolnme  and  oititled  "Local  Laws."  This 
practice,  existing  before  and  up  to  the  adop- 
tion of  the  Oonstltntlon,  tends  to  throw  light 
upon  the  meaning  attached  to  the  phrase 
"Local  laws  for  the  laying,  opening  and 
working  of  highways"  as  therein  used.  And 
In  the  absence  of  anything  denoting  an  In- 
tent to  the  contrary,  we  may  fairly  assume 
that  the  framers  of  the  Constitution  had  in 
mind  laws  of  the  character  then  treated  as 
local  by  the  officers  of  the  territory  whose 
practice  and  duty  ft  was  to  compile  and  pub- 
lish the  acts  passed  at  eacii  session  of  the 
Legislature. 

For  several  years  after  the  adoption  of  the 
Constitution,  the  state  Legislature  took  little 
or  no  part  In  the  construction  of  roads  from 
one  part  of  the  state  to  another,  except  in 
those  cases  where  the  state  was  made  trus- 
tee <tf  some  grant  or  fund  provided  by  the 
general  government  such  as  The  Dalles  and 
Canyon  City  Military  Road  and  others  of  like 
diaracter.  In  Allen  v.  Hlrsch,  8  Or.  412, 
the  majority  of  the  court  lay  special  stress 
upon  the  fact  that  the  road  was  to  be  built 
and  paid  for  out.  of  the  6  per  centum  of  the 
net  proceeds  of  the  sales  of  public  lands, 
which  by  the  terms  of  the  act  admitting  Ore- 
gon into  the  Union  were  to  be  devoted  to 
Internal  improvements,  and  from  the  pro- 
ceeds of  sales  of  ewamp  lands,  suggesting 
that  no  general  tax  upon  the  people  was  In- 
volved In  the  expenditure.  It  was  also  sug- 
gested that  the  road  then  In  question  was 
designed  to  unite  the  two  great  sections  of 
the  state,  Eastern  and  Western  Or^on,  and 
was  a  state  Improvement  for  the  benefit  of 
the  whole  state  and  therefbre  not  special. 
The  decision  In  that  case  was  by  a  divided 
court,  Justice  Boise  dlnentlng,  and  the  case 
has  not  t>eeD  followed  In  Its  general  scope 
in  any  subsequent  decision.  Thus,  In  Man- 
ning T.  Klippel,  9  Or.  873,  the  court  having 
under  consideration  an  act  which  prescribed 
dlflmnt  schedules  of  fees  for  oonnty  clerks 


in  dlfferrait  counties  of  the  state,  says :  TThe 
act  in  question  is  a  local  act  because,  for  one 
reason.  It  «ilargeB  the  sources  of  revenue 
from  the  counties  therein,  beyond  those  ex- 
cluded from  its  provisions.  One  county,  for 
instance,  has  a  source  of  general  revenue 
under  the  act  denied  to  another.  *  *  *  It 
follows  that  the  act  Is  local,  and  Is,  conse- 
quently, void." 

Applying  this  rule  to  the  act  in  question, 
if  the  proposed  road  is  a  state  road,  it  per- 
mite  the  county  counte  of  Jackson  and  Kla- 
math to  lay  a  burden  upon  the  taxpayers  of 
those  counties  not  shared  equally  by  the  tax- 
payers of  the  other  parte  of  the  state.  If, 
on  the  other  hand.  It  Is  to  be  r^arded  as  a 
county  road  in  each  of  the  counties  through 
which  it  passes,  it  Imposes  taxes  upon  the 
pejople  of  the  rest  of  the  state  for  the  con- 
struction of  county  roads  In  Jackson  and 
Klamath  connties  and  in  either  case,  It  Is 
local.  See,  also,  Ellis  v.  Frazler,  38  Or.  468, 
63  Pac.  612,  08  L  R.  A.  4M.  In  Crawford 
V.  Linn  County,  11  Or.  499,  5  Pac.  738,  Waldo, 
C.  J.,  calls  attention  to  the  fact  that  it  was 
not  claimed  In  Allen  v.  Hirsch  that  the  act 
was  local,  but  that  it  was  special,  which  Is 
an  CTtirely  different  matter.  The  decision 
of  the  court  in  Allen  v.  Hlrsch  seems  to  have 
opened  the  way  for  legislation  of  a  similar 
character.  In  the  session  laws  of  1885,  we 
find  an  act  appropriating  $15,000  for  the 
construction  of  a  wagon  road  from  a  locality, 
bearing  the  significant  name  of  "Bogem,"  to 
Cornucopia,  In  Union  county.  Tbe  act  con- 
tains all  the  necessary  "whereasev,"  as  to  Its 
public  and  general  character,  that  were  Indi- 
cated by  the  court  In  Allen  v.  Hlrsch,  and  no 
action  seems  to  have  been  taken  to  prevent 
the  expenditure  of  the  money,  'nie  Leglela- 
tnre  of  1889,  taking  tbe  cue  from  the  decision 
In  Allen  v.  Hlrsch,  passed  nine  road  bills, 
appropriating  sums  varying  In  amounts  from 
$8,000  to  (16,000  and  aggregating  consider- 
ably above  (100,000,  seeming  to  fairly  o[>en 
up  the  flood  gates  for  the  unlimited  increase 
of  such  appropriations,  until  the  decision  of 
this  court  in  Maxwell  v.  Tillamook  County, 
20  Or.  495,  26  Pac.  803,  whldi  arrested  fur- 
ther appropriations  of  this  diaracter  until 
tbe  last  session  of  the  Legislature.  Since  we 
consider  that  case  decisive  of  the  one  at  bar, 
we  shall  briefly  consider  the  polnta  suggested 
and  decided  therein. 

The  title  of  the  act  In  that  case  Is  "An 
act  to  appropriate  ten  thousand  dollars  to  aid 
Tillamook  county  In  the  construction  of  a 
wagon  road  from  the  Nehalem  river,  in  the 
north  end  of  said  county,  to  the  Fuqua  toll 
road.  In  the  south  end  of  the  county,"  etc 
Acts  1889,  p.  169.  The  act  designated  cer- 
tain persons  as  commissioners  to  locate  the 
road,  and  provided  that  they  might  emplt^ 
a  superintendent  to  construct  the  same.  The 
commissioners  were  required  to  make  a  com- 
plete report  to  the  county  court  of  Tillamook 
county,  whereup<m  said  court  should  cause  a 
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verified  statement  of  expoiaes  of  bnlldlng  the 
road  to  be  filed  with  the  Secretary  of  State 
who  should  therevpon  draw  hia  warrant  on 
the  State  Treasurer.  The  last  section  of  the 
act  declared  the  great  benefit  that  would  ac- 
crue to  the  residents  of  Tillamook  counts  and 
to  a  large  number  of  people  of  the  Willamette 
Valley  by  the  fq)eedy  completion  of  the  road, 
evidently  with  a  view  to  bringing  the  road 
within  the  doctrine  announced  in  Allen  v. 
Hlrsch.  But  these  conslderatlona  do  not  seem 
to  have  substantially  moved  the  filnty  hearts 
of  the  members  of  the  Supreme  Court,  as  no 
attention  JB  paid  to  them  in  the  opinion. 

The  same  question  was  raised  on  the  trial 
that  Is  raised  here,  namely,  that  the  act  was 
local  and  therefore  in  violation  of  subdivi- 
sion 7  of  section  23,  art  4,  of  the  Coustltu- 
tlon.  That  able  and  learned  Jurist,  Judge 
W.  W.  Thayer,  appeared  for  the  plaintiff 
Maxwell,  and  contended  earnestly  that  there 
was  no  material  difference  between  the  case 
then  at  bar  and  that  of  Allen  v.  Hlrach, 
supra.  We  quote  the  following  from  his  brief 
on  file  In  this  court:  "The  respondent's  coun- 
sel in  the  court  below  contended  that  the  act 
was  such  a  violation  of  the  clause  of  the  Con- 
stitution of  the  state  which  provides  that: 
"Ttie  Legislative  Assembly  shall  not  pass  spe- 
cial or  local  laws:  7.  For  laying,  opening  and 
working  on  highways,  and  for  the  selection 
and  appointment  of  supervisors' — as  to  ren- 
der it  void  In  toto;  and  so  the  court  held, 
although  its  decision  was  in  direct  conflict 
with  the  decision  of  this  court  In  Allen  v. 
Hlrsch,  8  Or.  412.  There  is  no  material  dif- 
ference In  the  two  cases.  In  Allen  v.  Hlrsch 
the  Legislature  created  a  commission  to  sur- 
vey, lay  out,  and  construct  a  public  road  from 
the  Sandy  river  In  Multnomah  county  to 
Dalles  City  In  Wasco  county,  ai^nroprlated 
$50,000  for  Its  construction,  and  prescribed 
the  duties  of  the  commissioners  in  conduct- 
lng  the  work.  In  the  case  at  bar  the  L^s- 
lature  appropriated  the  sum  of  910,000  for 
the  construction  of  a  wagon  road  from  the 
M^alem  river  to  the  Fnqna  tollroad,  also 
from  a  certain  point  on  said  road  to  Ifetarts 
Bay,  appointed  commissioners  for  a  similar 
purpose,  required  said  conn^  of  Tillamoc^ 
to  pay  certain  incidental  expenses  attending 
the  work,  and  provided  that  upon  completion 
of  the  proposed  roads  and  rendition  of  an 
account  of  the  expenses  thereof,  etc.,  to  the 
Secretary  of  State,  he  should  draw  his  war- 
rant upon  the  State  Treasurer  for  the  amount 
expended,  to  the  extent  of  the  appropriation ; 
and  if  the  former  act  was  not  a  special  or 
local  one.  within  the  meaning  of  the  said 
provision  of  the  Constitution,  then  the  latter 
was  not  The  act  in  question  was  In  Its  na- 
ture more  beneficial  to  the  community  at 
Sarga  by  far  than  to  the  Inhabitants  In  the 
Immediate  locality  of  the  roads;  It  had  the 
diect  to  op^,  between  the  people  of  the 
Willamette  valley  and  a  communis  occupy- 
ing a  section  of  country  which  extends  more 
than  fifty  miles  along  the  aeacoaat,  indudee 


three  bays,  and  Is  snflSdent  in  area  to  mako 
several  counties,  an  Inland  communication 
and  commerce;  and  If  the  state  is  to  be  so 
hampered  by  its  Constitution  that  It  Is  un- 
able by  means  of  a  reasonable  and  Judicious 
apprt^riatlon,  to  establish  between  two  sec- 
tions of  It,  s^rated  by  physical  causes,  so 
beneficial,  necessary,  and  important  a  connec- 
tion, its  Inhabitants  should  speedily  take 
steps  to  relieve  themselves  from  such  narrow 
and  ridiculous  restrictions."  The  court  held 
this  act  to  be  both  special  and  local ;  q)eclal, 
because  it  was  limited  to  a  particular  county 
for  a  special  purpose,  and  local,  because  It 
operated  only  on  one  county  and  had  no  ap- 
plication outside  of  It 

Now,  the  only  difference  that  can  be  sug- 
gested between  the  case  last  referred  to  and 
the  one  at  bar  is  that  the  present  act  oper- 
ates on  two  counties  Instead  of  one.  But  we 
conceive  that  the  act  is  still  local  In  charac- 
ter, notwithstanding  this  difference.  "If  a 
local  act  Is  one  operating  within  a  limited  ter- 
ritory, or  a  qiecial  locality— 'one  operating 
upon  persons  or  property  In  a  single  county 
or  two  or  three  counties  would  be  local* — 
the  act  In  question  must  be  obnoxious  to  that 
objection."  Maxwell  v.  Tillamook  Gonnt7, 
supra,  pages  503,  604,  of  20  Or.,  page  806  of 
26  Pac.  "If  the  true  criterion  by  which  to 
determine  whether  an  act  Is  local  or  general 
la  to  Inquire  whether  under  It  the  people  of 
the  state  may  be  affected  by  Its  <^ratton, 
the  answer  to  that  question  as  regards  the 
present  act  must  be  that  it  Is  local  and  not 
general.  It  operates  in  the  county  of  Tilla- 
mook only,  and  has  no  force  or  effect  In  any 
other  part  of  the  state.  If  such  a  law  Is  not 
local.  It  is  difficult  to  understand  In  tbe  light 
of  the  authorities,  what  species  of  legislation 
would  constitute  a  local  law."  Now,  apply- 
ing the  foregoing  doctrine  to  the  case  at  bar, 
the  act  operates  only  In  two  counties,  Jack- 
son and  Klamath,  and  has  no  force  or  effect 
in  any  other  county  In  the  state.  There  Is  no 
escape  from  the  conclusion  that  It  Is  a  local 
law. 

But  It  is  urged  that  the  road  proposed  in 
the  act  now  under  consideration.  Is  a  state 
road,  Intended,  when  completed,  to  extend  en- 
tirely across  the  state  and  to  unite  remote 
sections  thereof.  It  is  true  that  the  title  so 
indicates,  but  by  the  body  of  the  act  no  pro- 
vision Is  made  for  the  laying  out  opening,  or 
working  of  any  road  except  through  the  coun- 
ties of  Jackson  and  Klamath,  or  In  case  both 
of  these  counties  do  not  see  fit  to  accept  the 
overtures  of  the  state  and  appn^rlate  the 
required  $50,000,  then  through  Jackson  coun- 
ty alone.  And  It  is  provided  that  such  road 
shall  be  a  county  road,  not  a  state  road.  Sec- 
tion 4  of  the  act  is  as  follows:  "That  sndi 
money  shall  be  expended  only  upon  a  county 
road  legally  established."  The  local  char- 
acter of  the  act  is  further  Indicated  by  the 
provision  that  as  soon  as  Jackson  county  has 
made  its  approbation  of  $50,000  to  aid  in 
the  construction  of  a  road  from  Medford, 
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J«i±m  coimty,  to  a  potnt  on  tte  west  line 
flC  the  Oucsd*  Vonst  Renrre,  on  tbe  roate 
to  Gnler  Laks^  the  OOretnor  aball  anx^t 
a  eoBuniHloii  ud  tt«fwq>oii  twmty-flT*  pw 
cent  of  the  anm  appropriated  shall  become 
available  for  osa  In  Jackson  county  and  $22,- 
SDO  eadi  year  for  three  years  thereafter,  and 
npoD  Klamatii  county  making  a  like  appro- 
IviaUon,  tlie  same  amounts  becrane  aTallable 
in  like  manner.  Each  connty  stands  alone. 
If  jMtem  coonty  approprlatsa  |B(M)00  and 
Klamath  county  does  not,  Jsekaon  county, 
at  the  end  of  three  years,  has  a  connty  road, 
the  beginning  and  termlnns  of  which  is  select- 
ed by  ttie  stat^  and  imetically  designated  by 
the  act  Itaelf.  And  there  the  road  ends,  as 
It  b^lns,  entirely  within  the  confines  of  nw 
oonnty  and  is  a  connty  road.  If  Klamath 
county  accepts  the  state's  offer,  we  have  two 
coanty  -roads,  one  in  each  connty,  entirely 
beyond  the  nHterrlslon  of  ttke  statew  We 
Utlnk  that  the  constitntlonal  prorlaion  In- 
voked in  ttils  case  was  passed  to  prerait  the 
tnraitfon  of  the  state  of  the  rq^nlar  method 
<rf  laying  ont,  opoilng,  working,  and  snper^ 
Tising  highways  provided  by  general  laws, 
and  that  this  act  vitdatea  the  Oonstitntlon  In 
these  pardcnlars:  First,  that  it  reqolres  the 
im^Niaed  comity  liighways  to  begin  at  a  par^ 
tlcDlar  point;  second,  that  it  appoints  a  com- 
mission  to  supervise  not  only  the  opendi- 
tore  of  the  snm  aivoprlated  by  the  state, 
bat  that  appropriated  by  the  eonnties  inter- 
ested, and  to  have  entire  charge  of  the  con- 
struction of  the  road,  wlildi  is  expressly  de* 
dared  in  the  art  itself  to  be  a  oonnty  road. 

These  providona  make  the  act  a  local  act 
for  the  "laying  ont,  opening,  and  working  of 
highways,**  aa  these  trams  are  need  in  the 
Conatltntiffin,  and  bring  this  case  fnlly  with- 
in the  reasoning  of  the  court  in  Kazwall  v. 
TIIUmocAc,  siq^  It  is  nrgsd  timt  the  con- 
stroctlon  of  tbe  road,  here  propoeed,  wonld  he 
of  great  pnbUc  atilltyr  whlcti,  in  a  sense,  la 
probably  tme.  While  the  rente  Indicated  In 
the  act  does  not  suggest  that  the  road  would 
be  of  great  commercial  Importance,  and  the 
government  publication  submitted  In  evidence 
■oneats  that,  owing  to  the  altitude  a  por^ 
tion  of  tbe  country  traversed  by  it  would  be 
<riiatrDCted  by  heavy  snowfalls  for  part  of 
tbe  year,  still  there  can  be  so  doubt  that  the 
wiHiderfnl  formation  and  the  grandeur  of  the 
■eenery  at  and  in  tbe  vicinity  of  Orater  Lake 
wovld  attract  to  this  route  great  numbers  of 
toortets  from  every  part  of  the  country.  But 
Ode  cannot  alter  the  fact  that  the  act  Inter- 
ten  with  ttie  idan  defined  by  the  general 
laws  for  the  "laying  oat,  opening,  and  work- 
ing <a  hli^ways,"  and  in  that  req^ect  is  qie- 
dal  and  locaL  Whether  the  state,  by.general 
laws,  may  mter  np«i  the  constmctlon  of 
pnUic  bli^ways,  te  be  built,  owned,  and  man- 
aged tty  the  state.  Is  not  before  us  f or  de- 
dsfon,  and  upon  that  subject  we  express  no 
opinion.  The  fact  that  locks  have  been 
built  at  Orsgn  Glty»  and  a  portage  railway 
at  CdilOh  by  nM»a^  ctmtrlbuted     the  atat^ 


and  that  these  Improvements  are  In  a  sense 
highways.  Is  also  for^gn  to  this  question  here 
under  coni^eration,  as  it  Is  very  evident, 
from  an  examlnatkm  of  section  23,  art  4,  of 
the  Constitution,  that  the  highways  ihereln 
alluded  to  are  roads.  The  language  **^>eclal 
or  local  laws  for  the  laying,  opening,  or  work- 
ing on  hl^waya  and  for  the  election  and  ap- 
pointment of  sopervlBors**  snfflclently  Indi- 
cates that  ordinary  roads,  not  railroads  nor 
canals,  were  the  subjects  In  the  minds  of  the 
framers  of  the  Constitution  whoi  this  pro- 
vision was  Insoted.  Neither  can  we  consider 
the  fact  that  the  sontlian  portion  vt  the 
state  has,  to  a  great  eztoit,  beoi  overlooked 
by  the  Lc^glslature  in  the  matter  of  othra  pub- 
lic Imjirovements,  and  perhaps  in  the  location 
of  oQier  state  InatltuthKis.  It  is  no  doubt 
true,  and  perhaps  unfortunate,  that  sodi  has 
been  the  cas^  but  we  are  called  upon  to  In- 
terpr^  the  law,  not  to  remedy  wnmgs  or 
omissions  which  are  only  within  the  province 
of  the  lawmaking  power  to  be  corrected,  ^th- 
w  by  gmeral  leglslatiim  or  amendment  of  our 
Constitution.  The  decree  of  the  circuit  court 
Is  afllrmed. 

I 

KINO,  J.  (dissenting).  I  am  of  the  opinion 
that  tbe  deoree  of  the  trial  court  should  be 
reversed,  and  one  entered  dismissing  the 
suit;  and  the  importance  of  the  question  pre- 
sented, and  tei^rMdilng  effect  of  the  condn- 
alon  announced  by  the  majnity,  danauds 
that  I  state  the  reasons  Impelling  me  to  dlff » 
ftom  my  Associates, 

Uta  only  ptrint  properly  praented  the 
pleadings,  and  oititled  to  serious  attention, 
is  the  one  omsldered  in  the  opinion,  as  to 
iriiether  the  act  to  question  contravenes  8e& 
tion  28  of  artlde  4  of  our  state  Constitution. 
I  will  theretore  direct  my  attention  solely  to 
that  inquity,  and  In  the  detemdnatim  Uiere- 
of  the  wdlHMttled  rules,  by  which  the  con- 
stitutiimallty  ctf  all  Initiation  Is  ascertained, 
will  be  k^  in  mind.  It  Is  a  wtil-known,  his- 
torical fact  that,  by  the  leading  stetesmen, 
lawyers,  and  jurlsta.of  the  counti?,  It  was 
Itmg  deemed  extremely  doubtful  whether  it 
was  wltiiin  the  province  of  the  courte  to  pass 
up<m  toe  constitutionality  of  legislative  en- 
ailments,  or  whether  that  was  a  legislative 
fnnctitm  only,  but,  after  years  of  heated  c(»- 
teato  in  both  departmmte  upon  the  subject, 
Uie  potot  was  finally,  and  I  think  wisely,  htid 
to  be  Judicial.  However,  as  a  safeguard 
from  Judicial  «tcroadunent  uixm  the  legis- 
lative department,  it  became  tlie  tmlversal 
and  settled  rule  that  no  act  shall  b^  declared 
void  the  courts,  or  come  within  the  inhibi- 
tion ci  any  organic  law  ol  the  land,  unless  ito 
conillct  herewith  Is  so  clearly  pointed  out  as 
to  be  free  tnm  all  rational  doubt  See  CHlne 
V.  Greenwood,  10  Or.  230,  241;  Simon  v. 
NorttiQp,  27  Or.  487,  486.  40  Pac.  900;  80 
U  B.  A.  171. 

Ihe  general  rule  to  be  deduced  from  all 
the  autiKnrities  is  that  a  ''Cnutltutlwi  must 
not  be  interpreted  on  narrow  or  technical 
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prlndplea,  but  liberally  and  on  broad,  gen- 
eral lines,  in  order  that  It  may  accomplish  the 
objects  intended  by  It  to  carry  ont  the  prln- 
dplea of  government,"  and  the  leglslatlTe  de- 
partment of  the  Btatis,  unlike  that  of  the  na- 
tional government,  may  enact  any  law  not  ex- 
pressly or  impliedly  prohibited  by  its  Con- 
stitution ;  and  in  determining  whether  an 
act  18  In  conflict,  or  Inconslatent  therewith, 
all  reasonable  doubts  upon  the  question  must 
be  reeolved  in  favor  of  the  law  thus  assailed. 
For  recent  decisions  by  this  conrt  holding  to 
such  effect,  see  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac  710,  7B  Pac.  222;  Straw  v,  Har- 
ris (Or.)  103  Pac.  777,  and  authorities  there 
collated  on  the  snbjet^  I  do  not  und^tand 
the  majority  opinion  to  qnestlon  tills  rule  of 
oonstmetloD,  but  to  bold,  as  It  necessarily 
mnst,  In  order  to  reach  the  conclusion  an- 
nonnced,  fliat  It  Is  Inapplicable  t(r  the  case  na- 
der  consideratlott ;  that  ttie  act  loTolved  Is, 
beyond  a  reasonable  doubt,  In  conflict  with 
section  28.  art  4,  wbtdi  Inhibits  the  passage 
of  "special  or  local  laws  •  •  •  for  lay- 
ing, opening,  and  woAlng  on  h^hways,  and 
for  the  election  or  appointment  of  supervis- 
'ors.**  I  concede  that,  if  it  appears  beyond 
ratl(mal  doubt  that  the  act  in  question  Is 
either  local  or  special,  it  contravenes  this 
secdon  of  our  organic  law,  and  must  talL  As 
to  what  constitutes  a  local  or  special  act  Is 
fully  considered  and  determined  in  Alloi  v. 
Hlrech,  8  Or.  412,  which  appears  to  have  be^ 
file  first  decision  bearing  upon  tlie  subject, 
and  has  not  be«a  orermled,  nor  Is  It  dlsdoe- 
ed  that  the  majority  opinion  so  Intends;  an 
attempt  la  made  to  distinguish  it,  but,  I  think, 
nnsaccessfnlly.  It  is  tbere  observed  that  this 
aecl8l(m  has  not  since  ben  followed,  pre- 
smnably  intending  to  Imply  that  its  weight  la 
Qiereby  Inpalred;  calling  attention,  as  being 
Inconsistent  therewith,  the  conclnslfm  reach- 
ed in  Mannli^  v.  KUppel,  9  Or.  878.  When  It 
Is  rttnembered  that  the  qnestlon  passed-  np- 
on  in  Allen  t.  Hlrsch  has  been  presented  for 
the  first  time  beton  this  conrt  In  the  case  at 
bar,  the  fiillacy  of  the  former  position  be- 
comes obvious;  and,  as  X  will  later  attempt 
to  demcHutrate,  the  facts  In  the  case  at  bar 
are  strongw,  and  the  question  as  to  the  valid- 
ity of  the  ac^  accordingly,  less  doubtful,  than 
in  that  case.  As  to  the  latter  position,  with 
reference  to  the  effect  of  the  holding  In  Han- 
nliv  T.  Kllppel,  I  think  a  car^nl  examina- 
tion at  the  act  there  under  consideration  so 
clearly  discloses  its  local  nature,  as  to  make 
it  manifMt  that  that  case  la  in  no  respect 
analogom  to  the  one  in  band.  And,  as  to 
whether  It  is  Inconsistent  with,  or  intended  to 
overrule,  Allen  t.  Hlrsdi,  Mr.  Justice  Waldo, 
In  11  Or.  498,  after  distinguishing  it  from 
Manning  Kllppel,  says:  "It  was  suggest- 
ed •  that  Allen  v.  Hlrsch  was  Im- 
pliedly overruled  In  Manning  r.  Kllppel,  9 
Or.  376.  This  was  an  error.  The  question 
In  one  case  was  whether  the  act  wtM  special, 
and  in  the  other  wbetti«r  It  was  local.  It 
was  never  for  a  momoit  supposed  In  Manning 


V.  Kllppel  that  the  act  was  a  spedal  act  It 
was  a  general  act,  partial  In  its  operatlOD, 
and  therefore  local."  The  statement  express- 
ed In  the  last  sentence  of  the  ranark  is  also 
aiH)llcable  to  Ellis  v.  Frazlw,  88  Or.  468,  68 
Pac.  642,  S8  L.  R.  A.  464,  Where  the  constito- 
tlonality  of  the  bicycle  tax  was  involved; 
that  is  to  say,  "it  was  a  general  act,"  par^ 
tlal  In  Its  operation,  and,  therefore,  local. 
In  each  of  these  cases  a  different  systm  for 
raising  revenue  for  the  localities  tha»  sped- 
fled  was  provided,  and,  thorefore,  comes 
plainly  within  the  inhibition  of  the  Constitu- 
tion on  the  subject;  for  whkh  reason  I 
think  it  obvious  that  the  views  announced  In 
those  cases  In  no  wise  conflict  with  the  prln- 
dples  enunciated  In  Allen  v.  Hlrsch,  and 
can  have  no  application  to  an  act  like  the  one 
here  under  consideration.  So,  also,  In  the 
case  of  Maxwell  v.  TUlamo<A  County,  20  Or. 
49S,  S06.  26  Pac.  808,  806,  which  the  court 
distinguishes  from  that  ot  Allen  Hlrsch, 
Mr.  Justice  Lord  observing;  "That  act  was 
treated  as  prorldlng  for  an  internal  imfwove- 
ment — a  state  highway — In  which  the  com- 
munity at  large  was  iutwested.  The  ben^ts 
of  the  road  to  the  people  along  Its  route  were 
regarded  as  insignificant  compared  to  the 
great  advantages  to  the  people  at  la^e,  which 
it  was  its  pnipose  to  sulMOTvei"  And,  after 
further  quoting  from  AUen  v.  Hlrsch,  show- 
ing the  nature  cft  tta  road,  character  of  the 
country  through  wtiich  it  passed,  et&,  con- 
tinues: "It  is  thus  sem  that  ttie  road  was 
regarded  by  the  oonrt  as  a  great  hit^way 
connectliw  two  Important  dlvl8l<ms  of  the 
states  aerated  hy  a  high  range  of  moun- 
tains, thioui^  whldi  travel  and  traflic  might 
pass  at  all  seasoitt  of  the  year,  and  in  whidi 
the  pec^te  at  the  whole  state  were  Intoest- 
ed  in  like  manner  as  thw  would  be  in  the 
construction  of  a  portage  road  to  connect 
the  navigable  waters  of  the  Columbia  at  the 
place  of  Its  obstruction.  It  was  In  this  view 
that  the  court  thout^t  that  the  act  could  not 
be  r^rded  as  Jocal  or  qpedal;  for  the- 
sphere  of  its  Influence  or  operation  was  not 
confined  to  a  specked  locality,  but  applied  to 
the  people  of  both  sections  of  the  state,  and 
was,  thertfore,  a  matter  of  general  concern. 
This  la  the  ground  upon  which  that  case  was 
decided." 

I  am  aware  that  In  the  AUen^Hlrsdi  Case 
It  is  noted  that,  under  the  terms  of  the  acts, 
moneys  apprc^riated  wore  to  come  out  of 
the  "swamp  land"  uid  *^ve  per  centum" 
funds;  Uie  latter  resulting  fn»n  the  proceeds 
of  the  sale  of  public  lands,  paid  to  the  state 
by  the  government  for  the  express  purpose  of 
public  jwad  construction  and  Internal  Im- 
provements, and  inapplicable. to  any  other 
purpose.  It  requires  but  a  casual  reading  of 
the  opinion,  however,  to  see  that  the  decision 
is  not  predicated  upon  that  point,  nor  Is  it 
80  claimed.  The  obsorratlon,  In  fact,  served 
no  purpose^  unleea  to  ronlnd  the  taxpayers 
that  the  coiwlnsloa  readied  would  not  di- 
rectly Increase  their  taxes.    Attotitlon  is 
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calleA  to  tills  exprMdoD  tn  two  or  tbne  fi^ 
seqaent  opliiloiM,  bat  nowhere  do  we  find  it 
held  Oat  the  coDdusion  reached  In  that  ease 
waa  baaed  upoo  that  point  Bat,  whether 
the  naoDejs  appropriated  -were  dlTerted  from 
the  particalar  fonda  mentltHMd,  or  from  the 
gmml  fond,  It  is  difflcolt  to  paceSYe  how 
It  could  bare  any  bearing  on  flte  qoestlon 
tb/tn  determined,  niat  coifld  In  no  reqnct 
furnish  a  basis  for  dedding  whether  the 
acta  wwe  local  or  special,  for  the  ConstittitkMi 
fwhlds  leclslatlon  of  a  local  or  qMdal  na- 
tdrok  relatiTS  to  lil^ways,  racannesa  of  the 
fnnds  to  be  affected  thenlv.  Henc^  while 
the  *«flTe  per  centum"  fond  was  '*pald  to  tiie 
state  for  tlie  pmpose  of  making  public  roads 
and  intornal  improTementa.  as  the  Leglsla- 
tore  shall  direct,"  there  is  nottilng  In  this 
langoage  iadieattng  an  latoit  to  require,  as 
a  conditUm  precednt  to  the  acceptance  there* 
of,  the  state  either  to  change  or  modify  the 
Oonstitatton,  InhibitlDg  acta  of  local  natun^ 
eoncemhig  blgtawajs,  eto ;  for  flils  fnnd  has 
been,  and  can  be,  u  readily  apprc^irlated  an- 
der  the  general  laws  for  such  improranenta 
as  could  any  othv  fund.  The  "fire  per  ceot- 
nm"  frmd  might  have  been  and  oonld  be  as 
mccesafnlly  applied  for  the  uses  contemplat- 
ed, without  (Aanglng  the  Gonstltatlon  as  oth- 
erwise; it  is  patent  that  irtm  acc^ited  1^ 
Uie  states  It  was  with  the  Implied  xmOieX' 
standing  that  no  change  In  the  fonda  mental 
laws  of  Ibe  state  wonld  become  esaoitial  to 
Ita  aTallabtUty.  As  an  ninstratlon  of  the 
fact  that  no  change  In  this  reapect  was  nec- 
essary, see  Sees.  Iaws  U88,  p^  8,  -wherein 
provlalon  Is  made  for  the  nse  of  this  fond, 
tram  year  to  year,  open  the  highways, 
thromrtioiit  the  Tsrtons  conntlas  <tf  the  atat^ 
nnder  an  act,  the  gmoral  effect  of  which  Is 
not  open  to  question.  Again,  the  fimds  iised 
in  the  bnilding  of  flia  roads  allvded  to  in  Al- 
len T.  Hltsch  wore,  in  fact,  eraitaally  paid 
oot  of  the  general  fnnd.  and  not  from  the 
spedfle  foods  aUnded  bx  It  Is  clear,  there- 
fore, that  the  principles  enandated  to  All» 
T.  HIrsdi  are  not  aflected,  so  far  as  c(»> 
cema  the  views  abnonnced  opim  the  constltn- 
ttooallty  of  the  acts  there  InTtdred,  Iqr  rea- 
son of  any  obaervatlons  respecting  the  "five 
pu*  centom"  or  *%wamp  lend"  ftmds. 

It  am  not  nnmlndfol  of  the  attempt  made 
by  connael  for  Maxwell  to  the  Tillamook 
Case,  to  have  It  appear  that  the  questions 
there  presented  were  analogoos  to  those  In- 
volved in  Allen  t.  HIrscb,  bnt  that  shoald 
hare  no  wdght  hers.  This  claim  was  made 
by  Mr.  Thayer  as  an  advocate,  not  as  a  Jnr^ 
Ist  He  was  doobtlese  couclons  Oiat  the 
socoess  (tf  his  cause  depmded  npoo  bis  snC' 
oesB  in  this  respect;  end  his  legal  cppmvotBt 
STldcntly  cogidsant  of  the  danger  of  bis 
position  being  bdd  tenaUe  to  their  prsjudice^ 
Insisted  die  qoeatlons  presented  were  In  no 
way  similar  thereto;  ooncemlng  which  tbay 
said:  me  road  involved  to  AUsn  v.  Hirsch 
wss  to  all  totSBto  and  pmpoaes  a  state  road 
oonnecting  romoto  portions  ol  ths  state  to- 


getbw,  and  the  act  was  for  ttie  comtraction 
of  this  road  by  the  state  as  the  title  Indl- 
catea  It  etmnected  remote  portions  of  the 
state,  as  above  stated,  and  was  a  matter  of 
general  concon.  7%ls  is  the  ground  upon 
which  Ibe  court  based  itedecision  In  that  case 
upholding  the  act  •  *  *  nie  difference  be- 
tween the  acta  involved  In  Allen  v.  Btrech 
and  the  one  In  question  here,  li  eo  marked 
as  to  make  the  claim  of  oomsel,  that  they 
are  alike  or  erai  similar,  appear  ridiculous.'* 
See  Briefs,  vol.  l.  p.  878.  This  contenti<m  of 
connael  was  sustained  by  tbe  court  and  the 
cause  determined  on  that  assnmiitlon.  I  am 
onaMe  to  discover  that  the  principles,  as  an- 
nounced In  Allen  v.  Hirsch,*hBve  beoi  shaken 
by  any  subsequent  dedaratlons  of  this  court, 
and,  until  overruled,  most  necessarily  stand 
as  the  law  <md  the  subject  under  discussion. 

Tbe  only  qoestlai,  tom,  vrlUi  vhich  we  are 
omfronted*  Is  wbettier  the  act  undtf  omsld- 
eratlon  Is  local,  spedal,  w  general.  Tba 
court.  In  the  case  last  named,  discusses  at 
length  what  constitutes  local  or  special  laws, 
as  did  also  the  court  In  the  TlllamoiA  Oase ; 
In  each  Instance  announcing.  In  effect,  the 
same  test  by  ^Ich  local,  oped^  and  acta  of 
gmeral  import  may  be  ascertained.  In  the 
lattOT  case  tbe  views  announced  on  tbe  anb- 
ject  to  Allen  v.  Blrsdt  were  Imidtedly  ap- 
proved, which  views  Mr.  Chief  Justice  Kel- 
ley,  after  quoting  extraislvely  and  with  ap- 
proval from  State  ex  rSL  v.  Lesn,  9  Wis.  279. 
said:  "The  court  in  that  case  also  says  that 
It  is  undoubtedly  difficult  to  draw  an  accurate 
line  between  genoral  laws  and  those  not  gen- 
eral, and  to  estslillsh  a  test  that  wUl  be  entire- 
ly satisfactory.  Bnt  It  was  thwe  hdd  that  tbe 
character  of  an  act  of  the  L^lalatnre,  whetb- 
w  It  be  a  'general'  law  or  not;  Is  determined 
by  tbe  greater  or  less  extoit  to  whicb  It  sf- 
fecte  the  psc^le^  rattier  than  by  the  extent 
of  territory  over  whldi  It  operates,  and  that 
a  law  (^>eratlng  to  a  single  county,  bnt  at- 
fectlng  the  rlg^te  of  all  the  people  therein. 
Is  a  genoral  law.  In  the  case  of  New  Port- 
land V.  New  Tln^rd,  4  Shep.  9&,  It  was 
held  by  Ibe  Suprune  Court  of  Maine  that  an 
act  annudng  one  town  to  another  was  a  pub- 
lic act  The  court  says:  Those  are  to  be 
regarded  as  public  acte  which  r^ulate  the 
goieral  Intueste  of  the  stated  or  any  of  ita 
divisions.' " 

In  the  Tlllamo<*  Case  Mr.  Justice  Lord 
goes  utensively  Into  tbe  dUterenee  between 
tbe  act  there  considered,  and  that  npheld  by 
this  court  to  AUen  v.  HIrsdi,  but  limited  tbe 
visws  smunmced  to  tbe  psrtleular  sett  ther« 
considered;  at  tbe  same  time  adopting  and. 
applying,  to  effect,  the  definitions  of  local' 
and  special  acta  Invoked  to  tbe  former  cas& 
It  Is  also  made  clear  that  tbe  dlsttoctton  be- 
tween tbe  cases  Is,  that,  to  tbe  TUlamook 
Case,  ttie  road  was  a  pnrdy  local  county 
road,  extending  between  two  given  pdnta  to 
one  county,  and  recognised  as  aflSctlng  bnt 
one  particular  locallqr,  without  tbe  advan> 
tags  of  being  a  road  **to  which  tlw  co» 
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munlty  at  large  have  an  Interest" ;  In  refcov 
ence  to  which  it  la  stated.  In  sabstance,  that 

,  Ita  adrantages  and  benettta  were  confined 
almost  excluaively  to  the  inhabitants  living 
along  its  route,  operating  only  within  its 
boundaries,  and  not,  as  in  Allen  t.  Hlrsch,  con- 
necting dlff«%nt  divisions  of  the  state;  and 
in  no  manner  a  pnbllc  improvement,  extend- 
ing its  effects  oDtslde  of  the  particular  lo- 
cality where  constructed.  The  teat  of  being 
In  one  county  or  more  la  by  no  means  a  sufiB- 

-clent  method  by  which  to  ascertain  whether 
an  act  is  local,  special,  or  gaieraL  At  most. 
It  Is  but  a  circumstance  to  be  considered, 
and  In  many  instances  may,  and  donbtless 
does,  have  great  weight  in  ascertaining 
whether  the  act  Is  local,  special,  or  general; 
and  It  was  evidently  this  application  only 
that  occasioned  the  reference  thereto.  As 
held  in  State  ex  ret.  v.  Yancy,  123  Mo.  401,  27 
S.  W.  881:  "Whether  an  act  of  the  Legisla- 
ture be  a  local  or  general  law  must  be  de- 
termined by  the  generality  with  which  it  af- 
fects the  pec^le  as  a  whole,  rather  than  the 
extrait  of  the  territory  over  which  it  operates, 
and,  If  it  afCecta  equally  all  persons  who  come 
within  Its  range,  It  can  neither  be  special  nor 
local  within  the  meaning  of  the  Ck>nstltntion." 
It  follows  that  a  law,  operating  In  bqt  one 
county,  is  not,  necessarily,  either  a  special 
or  local  act,  but  may,  in  many  instances,  be 
a  general  or  put^c  law;  and,  fw  the  same 
reasons,  an  act  operating  In  more  than  one 
county  may,  by  reason  of  the  locality  and  ef- 
fect therein  of  the  act,  be  local  only.  If  thla 
were  not  true,  an  act,  otherwise  local,  might 
be  made  general  by  dividing;,  the  lacality  into 
two  or  more  counties;  and  an  act  deemed 
general,  because  Its  provisions  operate  In 
two  or  more  counties,  might  become  local  by 
merely  changing  the  boundary  lines  of  the 
district  affected,  the  absurdity  of  which  is 
obvious.  It  is  therefore  of  but  little  Im- 
portance, so  far  as  the  oonBtltutl<maI  ques- 
tion is  involved,  whether  the  road  shall  be 
completed  farther  than  to  Grater  I^ke  Park, 
the  western  part  of  which  adjoins  the  east- 
ern boundary  of  Jackson  county;  for,  as 
will  later  appear,  it  will  come  within  the 
above  teat 

I  am  at  loss  to  understand  how  a  law  may 
be  deemed  special  or  local  in  character, 
which  does  not  confer  a  particular  benefit 
upon  the  inhabitants  of  the  designated  lo- 
cality or  district,  to  the  exclusion  of  the  pub- 
lic at  large.  A  local  or  special  act  Is,  neces- 
sarily, such  a  law  as  is  limited  in  its  effect 
to  certain  persons,  things,  or  localitIe&  On 
this  feature  Mr.  Sutherland,  in  his  excellent 
work  on  Constitutional  Construction,  |  194, 
says;  "It  is  not  necessary,  in  order  to  give 
a  statute  the  attributes  of  a  public  law,  that 
it  shall  be  equally  applicable  to  all  parts  of 
the  state,  nor  that  It  attend  tn  Its  operation 
to  all  of  the  inhabitants.  *A  statute  may  be 
genen&l,  and  yet  be  operative  only  In  a  par- 
ticular locall^.*"  To  the  same  effect  see: 
State  ex  reL  T.  Baltlnm  Co.,  2»  Md.  SIO; 


Mt  Venion  t.  Kvans  B.  Co..  aM  lU.  82,  6S 
N.  D.  20a  Tbe  Constitution  does  not  define 
a  local  or  special  law,  leaving  that  duty  to 
the  courts  and  lawmaking  departmoit  of  the 
state;  but,  as  disclosed  by  the  anthoritlest 
cited  with  approval  by  the  court  in  Allen  t. 
Hlrsch,  the  terms  "local"  and  "special"  acta, 
at  the  time  of  the  adoption  of  the  Constitu- 
tion were,  and  still  are^  well  understood,  and 
there  is  no  justification  for  looking  beyond 
the  common  law,  elthw  for  the  construction 
or  application  of  these  terms,  as  used  in  our 
fnndam«ital  law.  On  this  feature  I  Join 
with  the  court  in  Allen  v.  Hlrsch,  in  the 
adoption  of  the  views  of  that  eminent  advo- 
cate. Mr.  W.  Lair  Hill,  who,  in  his  brief,  in 
support  of  the  acts  there  brought  in  question, 
said:  "These  acta  being  shown  to  be  neither 
special  nor  local,  as  those  terms  were  defined 
by  the  common  law,  they  are  not  snch  laws 
as  the  constitutional  provision  was  intended 
to  prohibit,  unless  it  appears  from  the  Coo- 
stitution  Itstif,  or  from  Its  historical  sur- 
roundings, tliat  the  convention  by  whom  the 
Constitution  was  framed  were  Induced  to 
employ  the  weH-known  terms  of  law  in  a 
sense  different  from  their  well-known  legal 
meaning.  No  other  deliberative  body  that 
ever  sat  In  Or^on  had  among  Its  members 
so  many  distinguished  lawyers,  as  had  that 
convention.  In  its  roll  of  membership  ap- 
pear the  names  of  no  less  than  seven  who 
have  been  supreme  Judges,  incluiUng  all  the 
Judges  of  the  Supreme  Court  at'  this  time 
(1880).  It  was  presided  over  by  one  whose 
reputation  as  a  Jurist  Is  coextenslva  with  the 
nation.  Another  of  Its  members  has  since 
been  Attorney  General  of  the  United  States. 
And,  besides  these,  there  were  many  lawyers 
whose  achievements  at  the  bar  form  a  part  of 
the  public  history  of  the  country.  One  does 
not  readily  conclude  that  a  convention  con- 
trolled by  men  of  such  character,  In  framing 
an  instrument  which,  by  Its  nature,  would  be 
expected  to  be  written  In  the  peculiar  lan- 
guage of  the  law,  which  was  to  be  Inter* 
preted  and  administered  by  the  courts  of 
law,  and  which  was  to  control  all  future  leg- 
islation of  the  state,  would  employ  the  tech- 
nical terms  peculiar  to  their  art  and  pro- 
fession. In  a  sense  different  from  their  tech- 
nical and  legal  sense,  and  then  furnish  no 
key  or  clue  by  which  their  Intended  sense 
could  be  dlscovoed.  But  highly  improbable 
as  such  a  conclusion  woultf  be.  It  must  be 
adopted  before  the  court  can  hold  these  acts 
to  be  either  qieclal  or  local  withla  the  mean- 
ing of  the  Constitution." 

Extrinsic  evldttice  of  the  character  Invok- 
ed In  support  of  the  majority  opinion  on 
this  feature  Is  deemed  Justifiable  only  in 
extraordinary  cases,  of  which  I  submit  the 
case  at  bar  is  not  one.  When,  therefore,  we 
take  into  consideration  that  the  words  *io> 
cal"  and  "special,"  as  applied  at  common 
law,  had  well-understood  and  well-settled 
meanings,  and,  further,  that  tiie  Jurists, 
who  Mt  In  the  case  of  AUm  t.  Hinch*  and 


Digitized  by  Google 


SBABS  V.  STBBL. 


13 


hod  been  memban  of  the  coDTentlon, 
and  assisted  in  tlie  framing  and  adoption  of 
tlie  tectlon  under  eonsldwatlon,  did  not  In- 
voke the  construction  adopted  by  the  ma- 
Jorltx  her^,  nor  find  It  necessary  to  resort 
to  the  method  by  them  used  for  that  pnr- 
pose,  bnt  applied  the  role  of  Inteapretatlon 
anggMted  by  the  eminent  counsel  above 
4iaotedt  the  reastms  why  to  should  adhere 
to  the  rule  of  construction  tbae  Invoked, 
■and  which  for  80  years  has  stood  In  our  re- 
ffmrts  OS  a  correct  interpretation  of  the  law 
up<m  the  subject,  become  apparent  The 
test  there  applied,  after  consldwlng  varlona 
-dedslons  upon  the  question,  Is  as  follows: 
**The  general  prlndple  to  be  deduced  from 
■all  the  authorities  seems  to  be  this:  That 
wbenevee  an  act  of  the  Legislature  author- 
ises any  public  road  or  other  mtemal  Im- 
provement to  be  made  or  other  act  to  be 
4one,  which  In  Its  nature  Is  more  beneficial 
to  the  community  at  large  than  to  tbo  In- 
liabltanta  In  the  Immediate  locality  of  the 
road,  or  other  internal  Improv^ent,  such 
act  Is  to  be  considered  a  public  and  not  a 
-Special  or  local  law."  In  this  connection 
Mr.  Chief  Justice  Kelley  further  observes 
that,  during  the  10  preceding  years  of  ter- 
ritorial government,  it  had  been  the  practice 
-of  the  Legislative  Assembly  to  pass  special 
laws,  laying  out  territorial  roads  from  one 
point  to  another,  sometimes  in  the  same 
-county,  and  at  other  times  in  dlfTerent  coun- 
ties, the  expense  of  which  was,  by  the  Leg- 
islature. Imposed  on  the  several  districts 
througb  which  they  passed,  and  that  "these 
burdens  thus  Imposed  on  the  people  of  ape- 
clal  localities  were  considered  as  onerons, 
and  the  whole  system  of  laying,  opening; 
•and  working  territorial  roads  came  to  be  re- 
garded as  an  exceedingly  vicious  mode  of 
l^lslatlon,  which  Interfered  with  the  r^ular 
Toad  system  of  the  territory.  And  it  was 
to  destroy  and  prevent  that  kind  of  legisla- 
-tlon  that  the  inhibition  referred  to  was  in- 
serted in  the  ConstituUon."  It  will  thus  be 
seen,  from  the  observation  of  Mr.  Chief  Jus- 
tice Kelley,  concurred  In  by  Mr.  Justice  Prim, 
■escb  of  whom  sat  in  the  cwvention  and  as- 
sisted In  framing  this  section,  that  the  adop- 
tion thereof  was  for  the  purpose  of  prevent- 
ing interference  with  the  genoral  road  sys- 
>tem  throughout  the  territory,  and  from  Im- 
.posing  upon  the  people,  in  the  Immediate 
Tl^nlty  of  the  roads  laid  out,  the  burdMis 
thereof.  Undor  these  circumstances,  the 
views  ot  these  «ninent  jurists  should  cer- 
^inly  outweigh  the  method  suggested  in  the 
majority  opinion,  by  which  to  ascertain  the 
Intent  of  the  framers  of  the  Constitution; 
concerning  which  it  Is  pointed  out  that  en- 
actments of  this  kind  were  grouped  by  the 
local  officers  (who  doubtless  were  not  learn- 
ed in  the  law)  as  special  laws,  etc.  True, 
•one  of  the  justices  dissented,  but,  as  he  stat- 
ed his  conclusions  only,  and  not  hla  reasons 
from  which  his  conclusions  were  deduced, 
m  have  no  war  of  knowing  Us  Tiswt  cm  this 


feature.  It  la  highly  probable  that  he  thought 
the  building  of  the  roads,  provided  for  la 
the  acts  there  involved,  would  not  result  in 
any  general  or  public  benefits,  but  would  In- 
ure merely  to  the  bcmeflt  of  those  along  Its 
course,  making  the  acts,  in  their  scope,  local 
only,  and  therefore  special.  Or  he  may  have 
bad  other  reasons;  whatever  they  may  have 
been,  his  dissent  throws  no  light  on  the  sub- 
ject 

It  will  be  observed  that  the  act  before  us 
does  not  thrust  upon  eltbor  of  the  counties, 
through  which  the  contemplated  road  may 
pass,  the  burden  of  any  part  of  the  eipense, 
but  leaves  it  optional  with  them;  and  this 
expense,  consisting  of  but  one-half  of  the  en- 
tire cost  if  contributed,  will  be  borne  by  the 
entire  county  or  counties  through  the  road 
passes.  It  will  not  fall  directly  upon  the 
property  of  the  owners  In  the  Immediate  vi- 
cinity of,  and  along  the  Intended  route,  avoid- 
ing thereby  the  mischief  evidently  designed 
to  be  remedied  by  the  adoption  of  the  section 
under  consideration.  The  act  therefore,  does 
not  come  within  the  class  sought  to  be  ob- 
viated by  this  section  of  our  organic  law. 

In  Maxwell  v.  Tillamook  County  the  court 
recognized  the  true  criterion  to  be  to  Inquire 
whether,  under  the  act  the  people  of  the 
state  would  be  affected  by  Its  operation; 
holding  that  if  affected,  the  act  became  gen- 
eral. Measured  by  this  rule,  in  conjunction 
with  those  quoted,  is  the  act  before  us  local 
or  special?  The  gmeral  purpose  of  the  road 
is  declared  In  the  title  of  the  act  &nd  it  Is 
elementary  that  courts  may,  as  an  aid  in  de- 
termining Its  Intent  look  to  the  title  of  an 
act  The  title,  in  effect,  declares  the  ulti- 
mate purpose  of  the  law  to  be  the  construe- 
tbm  of  a  roadway  that  will  connect  the  east- 
sea  and  western  sections  of  the  state;  and 
when  considered,  together  with  the  body  of 
the  act  aided  by  judicial  knowledge  of  the 
topography  of  the  country,  ln<dudlng  such 
knowledge  of  the  public  roads  and  high- 
way It  appears  to  have  the  effect  claimed 
for  It  In  the  acts  considered  in  the  TUla- 
mook  and  AUen-Hlrscb  Cases  judicial  knowl- 
edge was  taken  of  these  mattm;  In  fact 
there  is  but  little  doubt  as  to  the  right  to 
do  so.  See  State  v.  Carmody,  50  Or.  1,  91 
Pae.  446,  lOei,  12  L.  a  A.  (N.  S.)  828;  Peter- 
son, Adm'r,  V.  Standard  OH  Co.  (decided 
January  18, 1910)  lOQ  Pac.  387,  in  wbich^the 
writer  of  the  majority  opinion  quotes  with 
approval  from  Town  v.  Oregor^,  53  App.  Dlv. 
360, 65  N.  T.  Supp.  867,  announcing  the  rule  on 
the  subject  with  illustrations,  under  which 
there  can  be  no  doubt  as  to  our  rlghte  in 
this  instance.  Judicial  knowledge  will  there- 
fore be  taken  of  the  fact  that  beginning  at  a 
point  on  Snake  river,  east  of  Ontario,  where, 
through  the  aid  of  an  appn^rlation  from 
the  state,  a  bridge  (costing  approximately 
$30,000,  of  which  the  stete  has  paid  one- 
third,  and  the  locality  where  situated,  the 
balance)  apana  the  river,  ominectlng  the 
states  of  Idaho  and  Oregw,  a  public  road  ex- 
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tends  In  a  westerly  course  tbrongh  Malhenr, 
Harney,  Lake,  and  Klamath  coantiea,  pass- 
ing through  Klamath  Falls;  that  this  road, 
through  the  principal  mountainous  district 
where  coastructlon  Is  difficult,  Is  extensively 
traveled,  and  was  built  and  is  maintained 
in  good  traveling  condition  by  the  respective 
counties  through  which  it  passes.  Also,  that 
the  city  of  Medford  Is  connected  with  the 
Pacific  Ocean  by  well-traveled  county  roads; 
that  the  contemplated  route  from  Medford 
to  Klamath  Falls  will  pass  through  a  very 
mountainous  and  heretofore  untraversed  sec- 
tion, and,  when  completed,  will  connect  those 
eastern  and  western  divisions  of  the  state, 
so  made  by  the  Cascade  Range,  with  the 
other  roads  mentioned,  thereby  connecting 
the  eastern  boundary  of  our  state  with  the 
Pacific  Ocean, .  as  suggested  in  the  title  of 
the  act  Agoin,  along  the  greater  part  of 
the  way  between  Medford  and  the  point 
where  the  road  reaches  Klamath  county,  but 
little,  if  any,  settlements  appear.  As  stated 
by  one  witness,  between  Rogue  River  Falls 
and  Crater  Lake,  a  distance  of  40  miles, 
two  farmers,  residing  within  2  miles  of  the 
falls,  constitute  the  only  residents  along  the 
route.  It  Is  thus  evident  that  the  general 
purpose  of  the  road  is  not  for  the  benefit  of 
those  in  its  immediate  vicinity,  but  for  the 
uniting  of  two  important  divisions  of  the 
state.  It  is  dear,  therefore,  as  stated  by 
Mr.  Justice  Lord  in  the  TlUamook  Case,  when 
alluding  to  roads  Involved  in  the  Allen-Hirsch 
suit,  that  **the  benefits  of  the  road  to  the 
people  along  its  route  must  be  regarded  as 
Insignificant  compared  with  the  great  ad- 
vantages to  the  people  at  large,  whlcli  It 
purposes  to  subserva" 

In  the  majority  opinion  It  is  said:  "If  the 
proposed  road  is  a  state  road,  it  permits  the 
county  courts  of  Jackson  and  Elamath  to 
lay  a  burden  upon  the  taxpayers  of  those 
counties  not  shared  equally  by  the  taxpay- 
ers of  tlie  other  parts  of  the  state.  If,  on 
the  other  band,  it  is  to  be  regarded  as  a 
county  road,  in  each  of  the  counties  through 
which  it  passes,  it  imposes  taxes  upon  the 
people  of  the  rest  of  the  state  for  the  con- 
struction of  county  roads  in  Jackson  and 
Klamath  counties,  and  in  either  case  It  Is 
local." 

As  I  understand  It,  the  right  of  the  county 
court  of  any  county  to  appropriate  money 
for  the  building  of  roads  Is  not  open  to  ques- 
tion, unless  the  question  of  Indebtedness  in 
excess  of  the  constitutional  limit  arises,  which 
point  is  not  here  Involved.  As  I  view  It,  the 
fallacy  In  this  position  lies  In  assuming  that; 
l>efore  the  state,  under  the  Constitution, 
has  authority  to  make  an  appropriation  for 
any  road,  It  must  be  a  state  road,  or  exclu- 
sively under  the  state's  control;  or  that  no 
appropriation  whatever,  under  any  state  of 
facts,  may  be  made  for  a  county  road!  This 
Is  not  the  law,  and,  so  far  as  I  can  ascer- 
tain, it  has  not  heretofore  been  snggesited  by 
any  dedalon  of  this  oonrt  tliat  It  li  the  law. 


Moreover,  since  tiie  road,  rmilBt  the  act,  la 
to  be  recognized  as  a  county  road,  the  ques- 
tion of  whether  the  county'  might  contrib- 
ute to  a  state  road  is  not  before  us.  Nor 
does  it  become  Important  that  the  road  or  . 
divisions  thereof,  when  completed,  be  turn- 
ed over  to,  and  come  under  the  care  and 
charge  of,  the  counties  in  which  constructed^ . 
This  requirement  constituted  one  of  the  pro- 
visions In  each  of  the  acts  involved  and  up? 
held  by  the  court  In  Allen  v.  Hlrsch.  And, 
undw  any  view,  this  feature  becomes  Imma- 
terial, for  the  counties  are  but  mere  depart- 
ments or  agencies  of  the  state,  diarged  with 
the  performance  of  Its  duties,  for  and  on 
its  behalf,  and  subject  always  to  Its  control. 
Straw  V.  Harris,  54  Or.  — *  103  Pac  777; 
YamhlU  County  t.  Foster,  68  Or.  4^  9»  Paa 
28& 

I  can  see  no  merit  In  the  contention  that, 
if  this  act  is  upheld,  citizens  from  other  parts 
of  the  state,  by  the  payment  of  taxes,  must 
contribute  towards  the  construction  of  tlila 
road,  which  they  cannot  or  will  not  use,  etc 
This  position  not  only  overlooks  the  fact 
that  the  highway,  when  open,  would  neces- 
sarily be  subject  to  use  by  the  people  of  the 
entire  states  as  well  as  by  the  nation  and  the 
worid  at  large,  but  constitutes  a  part  of  the 
sophistry  Invoked  against  practically  every 
public  movement  and  improvement  in  the 
past,  local  and  national,  requiring  an  appro- 
priation of  public  funds.  The  citizen,  with 
large  property  interests  and  no  children,  has 
said,  and,  even  in  this  enlightened  age  is 
sometimes  heard  to  say :  "Why  should  I  be 
taxed  to  support  the  public  school  system, 
when  I  have  no  children  to  educate,  while 
my  neighbor,  with  less  prop^iy,  but  many 
children.  Is  the  recipient  of  the  benefits?" 
And  those  who  do  not  care  to  semd  their  sons 
and  daughters  to  the  state  universities,  nor- 
mal schools,  or  other  educational  instltotlons, 
use  a  like  argument  against  the  maintenance 
of  these  institutions;  the  same  contention 
being  often  made  with  respect  to  appropria- 
tions for  the  eleemosynary  institutions — all. 
In  these  objections,  forgetting  and  overlook- 
ing the  public  benefits  accruing  therefrom,  la 
which  all  share  as  cltlzms  of  the  common- 
wealth, whether  conscious  thereof  or  not 
Again,  the  funds,  appropriated  in  soniort  of 
all  state  institutions,  first  Inure  to  the  ad- 
vantage of  the  particular  locality  where  sit- 
uated, as  do  the  funds  disbursed  for  the 
world's  great  fairs;  yet  who,  in  this  day, 
would  ut^  that  argument  as  grounds  for 
holding  acts,  appropriating  money,  anconstl- 
tutional.  All  have  grown  to  recognize  the 
good  Inuring  to  the  general  public,  and  to 
the  state  at  large.  In  such  Instances,  regard- 
less of  the  greater  proportionate  advantages 
to  the  Immediate  localities  where  the  fnnds 
are  disbursed.  The  same  may  be  said  of  the 
hundreds  of  thousands  of  dollars  appropriat- 
ed from  the  public  treasury  for  the  locks  at 
Oregon  City,  and  for  the  construction  of  the 
portage  rftllway  between  Odllo  and  The 
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Dalle*.  Each  of  these  parUcolar  localities  Is 
especially  end  monaonBly  benefited  these 
aEV>ropriatiiHi8,  yet  will  any  one  seriously 
otmtKid  that  the  graieral  pnbUc,  or  the  state 
as  a  wholes  Is  not  Immensdy  benefited  there- 
by :  and  that,  taken  as  a  whole,  the  benefits 
acemlng  to  the  state  at  larger  do  not  out- 
weigh thoae  fit  the  [lartlciUar  localities,  where 
the  improrem«ita  are  made?  The  portage 
railway,  like  the  roads  biTolTed  In  Allen  t. 
Hlrsch,  except  on  a  more  extenslTe  and  ex- 
penstve  scale,  connects  two  large  and  Import- 
ant dlTlslons  of  onr  state,  and  is  oC  Imm^se 
commercial  advantage  to  the  general  pub- 
lic; uniting,  In  the  north wn  pert  <st  onr 
ttMtB,  the  great  wheat  fields  and  other  re- 
sources of  Eastern  Oregon,  with  transporta- 
tion west  of  the  Cascade  Itange.  The  locks 
at  Oreg<m  City  likewise  so  far  as  applies  to 
tliat  part  west  of  the  Cascade  Mountains,  con- 
nect in  commerce  the  northern  part  of  the 
state  with  its  sonthem  counties.  Now,  the 
southern  and  northeastern  sections  of  the 
state  contribute  In  proportion  to  their  wealth, 
to  the  fund,  bringing  Into,  and  continuing  In 
existence,  these  two  great  enterpiises,  yet 
must  remain  contrat  with  receiving  only  their 
proportion  of  the  benefits  accruing  to  the  en- 
tire cmnmonwealth,  of  which  they  form  a 
remote  part  This  is  accomplished  under  the 
same  section  of  the  Constitution  as  here  as- 
sailed. In  the  case  of  the  locks  at  Oregon 
Olty  this  right  was  upheld  by  this  court  In 
Oregon  v.  Portland  General  Electric  Co.,  S2 
Or.  50%  531,  96  Pac.  160,  ISl,  In  reference  to 
which  Mr.  Justice  Eakln  observes:  "The 
state  has  the  right  to  improve  this  highway 
for  the  purpose  of  navigation.  It  may  do 
this  Itself,  or  It  may  delegate  to  another  the 
authority  to  do  so." 

The  Constitution  does  not  define  a  high- 
way, and  the  term  must  therefore  be  applied 
In  its  nsnal  and  common-law  sense.  The 
state,  at  the  time  of  the  adoption  of  the 
Constitution,  had,  as  highways,  trails,  roads, 
and  navigable  streams,  while  railways  were 
known  In  the  *'Far  East."  It  must  be  pre- 
sumed that  they  had  In  view  not  only  the 
highways  used  for  the  travel  then  in  vogue, 
but  Include  those  Improved  methods  of  trav- 
el likely  to  develop.  I  deem  the  contention 
that  the  Constitution  had  reference  only  to 
the  class  of  higbways  then  in  use  in  the 
territory  to  be  without  merit.  It  Is  appar- 
ent that  the  terms  were  Intended  to  be  used 
In  Uie  sense  recognized  and  applied  by  the 
lav  writers  on  the  subject,  among  the  English 
speaking  nations.  Kent's  Commentaries  <3d 
Ed.)  vol.  8,  p.  4S2,  reads :  "Every  thoroagb- 
fare^  which  is  used  by  the  public,  and  is^  In 
the  langoage'of  the  Etai^lsb  beoks,  'common  to 
all  the  King's  subjectB,'  is  a  highway,  wheth- 
er It  be  a  carriageway,  a  horseway,  a  foot- 
way, or  a  navigable  river.  It  Is,  says  lord 
Holt,  the  genus  of  all  public  ways."  On  the 
same  point  Bonvler  says:  "The  term  high- 
way to  the  generic  name  for  all  kinds  of  pub- 
lic WMS%  whetliw  tb^  be  carriageways,  inri- 


dleways,  footways,  bridges;  turnpike  roads; 
railroads,  canals,  ferries,  or  navigable  rivers.** 
See,  also,  Railroad  v.  Com'rs  Colfax  Co.,  4 
Neb.  4S0,  4S6 ;  Packet  Co.  v.  Sorrels,  SO  Ark. 
466,  8  B.  W.  683;  Ry.  Cb.  v.  Oklahoma  City, 
12  Okl.  80,  84.  69  Pac.  1050;  Northern  Trust 
Co.  V.  Jackson,  60  Minn.  116,  61  N.  W.  908. 

Can  we,  thrai.  consistently  hold  that,  un- 
der this  section  of  our  fundamental  law,  the 
state  has  tbe  right  to  appropriate  money  for 
the  purpose  of  connecting,  on  our  northern 
boundary,  two  divisions  of  the  state,  re- 
quiring the  taxpayers,  in  remote  sectioos,  to 
contribute  to  such  appropriation,  merely  be- 
cause the  means  of  tran^rtation  is  in  cam 
upon  this  highway,  and  at  the  same  time  hold 
that  the  same  range  of  mountains  may  not 
be  pierced  by  another  and  less  expensive  class 
of  highways — wagon  roads — near  its  south- 
em  boundary,  opening  thereby  the  only  prac- 
tical means  of  communication  available  to 
the  people  of  tbe  two  separated  localities  of 
such  remote  section?  And  shall  It  be  held 
that  the  pet^le  along  the  Willamette  river, 
through  the  generortty  of  the  state  apropri- 
ation  for  tbe  lodts  at  Oregon  City,  shall  be 
commercially  united  north  and  south,  and, 
at  the  same  time,  deny  a  like  privilege  to  the 
dtlsens  of  the  two  «rtenslve  divisions  of  our 
state  east  and  west  of  the  Cascade  Range 
near  onr  southern  borders?  I  think  not 
Such  inconsistency  was  certainly  not  intend- 
ed by  the  conceded  broad-minded,  far-seeing, 
And  able  moo,  of  which  the  convention  was 
composed.  It  Is  not  a  question,  as  intimated, 
whether  the  southern  part  of  the  state  has 
been,  or  is  receiving  its  proportion  of  state 
appropriations,  but  whether  one  rule  of  con- 
stroctlon  shall  be  applied,  when  disburse- 
ments by  the  state  shall  be  made  for  high- 
ways In  the  northern  and  northwestern  part 
of  the  state  and  a  different  rule  prerall  when 
disbursements  are  authorized  for  highways  in 
the  southern  and  southeastern  districts.  I 
deem  the  precedent  established,  by  holding 
tbe  act  under  consideration  void,  to  be  far- 
reaching  and  portentous  In  Its  resultant  ef- 
fects. It  essratlally  means  that  one  rule 
of  constitutional  construction  may  be  applied 
to  one  part  tjt  the  state  and  a  different  rule 
to  another,  else  no  appropriation  may  here- 
after be  made,  either  for  the  further  open- 
ing of  the  Willamette  river,  or  for  the  ex- 
tension, completion,  or  operation  of  the  rail- 
way between  CelUo  and  The  Dalles.  I  do 
not  believe  the  framers  of  onr  Constitution 
ever  intended  such  results;  th^r  language 
is  Incapable  of  such  construction,  and  re- 
quires a  contraction  of  all  rules  ot  interpre* 
tstlon  to  BO  hold;  and  does  violence  to  the 
principle  that,  in  order  to  cany  out  tbe  ac- 
cepted theory  that  governments  are  Intended 
to  protect  and  secure  life,  liberty,  and  pn^ 
erty.  Constitutions  must  be  construed  liber- 
ally  and  on  broad,  general  lines. 

It  Is  argued  by  counsel,  and  Intimated  in 
tbe  opinion,  that  the  sectitm  in  qaestioa  was 
Intended  to  prevent  **logrdUing''  by  tbe  lee- 
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islatora.  It  might  not  be  oat  of  place  to  note 
that  If  tbls  were  the  spirit  that  moved  the 
distinguished  members  comprising  the  con- 
ToitloD,  it  must  be  conceded  that  their  fore- 
sight was  extremely  limited,  else,  to  have 
been  consistent,  practically  all  l^lslatlon 
should  hare  been  inhibited,  and  prlmltlTe 
conditions  left  to  prevail;  for  the  weakness, 
in  this  respect,  bad  then  long  been  manifested 
by  l^lslativo  bodies,  territorial,  state,  and 
national,  without  reference  to  any  particular 
form  or  class  of  legitdation,  having  first  made 
its  appearance,  and  recognized.  In  the  earliest 
history  of  legislation  in  the  nation,  as  one  of 
the  dangers  lncld«it  to  a  republican  form  of 
government  The  question  of  public  highway 
improvements,  throughout  the  country.  Is  as- 
Bomlng  greater  proportions  than  was  probab- 
ly ever  dreamed  of  by  the  framers  of  the 
Constitution,  affording  another  reason  why 
our  fundamental  laws  should  be  construed  "on 
broad,  graeral  lines,"  rather  than  the  con- 
verse of  that  rule.  This  was  doubtless  re- 
alised, when,  in  1870.  $200,000  was  appro- 
priated for  use  upon  the  locks  at  Oregon  Olty, 
and  when  more  than  that  sum  was,  by  the 
Legislature^  applied  in  the  construction  of 
the  railway  at  Celllo.  This  Question  is  fast 
becoming  of  state-wide  and  national  import- 
ance. Our  President  recently  said,  in  refer- 
ring to  a  movement  Inaugurated  In  Virginia, 
looking  to  the  construction  of  a  road  from 
the  national  capltol  to  Richmond:  "I  re- 
gard this  as  part  of  the  general  'good  roads' 
movement  In  the  country,  and  I  have  pleasure 
In  saying  that  there  Is  no  movement  that  I 
know  of  that  will  have  a  more  direct  effect 
to  alleviate  the  difficulties  and  burdens  of 
the  farmers*  life,  will  stimulate  traffic  and 
add  to  the  general  happiness  of  the  people 
more  than  the  establishment  of  ^ood  roads 
throughout  the  country."  And  thus  it  may 
be  said  of  the  law  under  consideration ;  it 
is  the  Inception  of  a  movement  that  will 
doubtless  bring  in  closer  touch  the  citizens 
of  our  commonwealth,  stimulate  traffic  and 
other  Intercourse,  and  thereby  add  to  the 
general  happiness  and  prosperity  of  the  peo- 
ple of  the  entire  state.  Especially  is  this 
true,  when,  In  connection  therewith,  we  take 
Into  account  another  and  equally  Important 
feature,  to  which  this  brings  us,  and  which, 
thus  far,  we  have  passed  unnoticed. 

Along  the  line  of  this  contemplated  road, 
and  within  the  western  boundary  of  Klamath 
county.  Is  what  Is  known  as  the  "Crater 
Lake  National  Park."  Of  this  park  and  its 
general  nature  and  advantages  we  may  take 
Judicial  knowledge ;  but  In  determining 
whether  the  benefits  to  accrue  to  the  state  at 
large  are  sufficient  to  make  the  highway  one 
of  public  rather  than  local  importance,  we 
are  not  left  to  this  resource  alone.  We  have, 
together  with  plaintiff's  admission  In  bis 
pleadings,  the  uncontradicted  testimony  of 
n-ltnesses,  whose  high  standing  and  Informa- 
tion on  the  subject  are  unquestioned.  That 
testimony  of  this  class  is  admlaslble  Is  htid 


In  Bridal  Veil  Lumbering  Oo.  t.  Johnscm,  80 
Or.  206,  46  Pac  790,  34  L.  R,  A.  3e8»  60  Am. 
St  Bep.  818.  There  the  point  was  whether 
the  use,  for  which  the  salt  to  condemn  was 
instituted,  was  a  public  use;  involving  the 
question  as  to  whether  the  taking  of  the 
property  there  sought  to  be  condemned  wimid 
be  in  violation  of  the  coDstitntlonal  rights  of 
the  own^  thereof;  for  if  the  uses,  for 
which  it  was  to  be  appropriated,  were  not 
public,  the  right  to  condemn  the  property 
came  within  the  inhlbltlw  of  the  Constitu- 
tion on  the  subject  In  considering  this  point 
Mr.  Justice  Bean,  after  observing  that  wheth- 
er the  use  for  which  condemnation  proceed- 
ings may  be  Instituted  is  public  is  always  a 
question  for  the  courts,  holds  that  evidence 
aliunde  may  be  resorted  to  tor  that  purpose. 
To  the  same  effect  Dallas  v.  Hallock,  44  Or. 
246,  75  Pac.  204 ;  Wolf ard  v.  Fisher,  48  Or. 
479,  84  Pac.  850,  87  Pac.  530,  7  L.  R.  A.  (N. 
8.)  091 ;  Grande  Ronde  E.  Co.  v.  Drake,  46 
Or.  243.  248,  .78  Pac.  1031 ;  Chicago  &  E.  L 
R.  Co.  V.  WUtse,  116  111.  449,  6  N.  B.  49; 
In  re  Niagara  Falls  Ry.  Co.,  108  N.  T.  875, 
16  N.  B.  420. 

The  Crater  Lake  district  is  In  the  north- 
western part  of  Klamath  county,  adjacent  to 
Jackson  connly,  wiUiin  the  govemmoit  forest 
resarve,  and,  prior  to  1885,  was  practically 
unknown ;  but  In  1902  was,  by  the  gorem- 
ment,  set  aside  as  a  national  park,  since 
which  time  it  has  been  known  as  ''Crater 
Lake  National  Park."  It  contains,  approxi- 
mately, 160;000  acres,  or  250  square  miles  of 
territory,  the  grandeur  of  which  Is  nnezcelled, 
either  on  this  continent  or  elsewhere,  and, 
wh«i  pnqwrly  (tpened  by  traversable  high- 
ways, promlsea  to  rank,  through  its  wondrous 
scenic  beauty  and  unparalleled,  geological 
formation,  as  one  of  the  most  valuable  re- 
sources of  our  states  This  great  natural 
wonder  may  be  more  fully  tindastood  and 
appredated  after  quoting  from  a  work  on  the 
subject,  written  a  few  years  ago  by  Mr.  Will 
G.  Steel,  one  of  the  principal  wltoesses  here- 
in ;  his  description  reads:  "Professor  Joseph 
Le  Conte  was  a  great  admirer  of  Yellowstone 
and  Yosemlte.  Many  years  ago,  when  stand- 
ing together  on  the  rim  of  the  lake.  I  asked 
him  how  It  compared  with  them.  With  deep 
emotion  be  replied:  'Yellowstone  has  Its 
glories,  and  so  have  the  Yosemlte  and  Crater 
Lake,  but  their  grandeur  is  not  In  common. 
You  cannot  compare  unlike  things.  There  iM 
but  one  Crater  Lake.'  The  ov^powerlng  Im- 
presslveness  of  Its  grandeur  cannot  be  de- 
scribed, and  no  Idea  of  its  masterful  influence 
over  the  human  mind  can  be  conveyed  by 
words.  It  must  be  seen  to  be' appreciated. 
It  stands  alone  in  Its  class  in  all  this  world. 
It  has  no  peer,  no  rival  to  divide  the  charms, 
but  stands  alone,  the  one,  the  only  Crater 
Lake.  Probably  the  six  greatest  natural 
wonders  of  the  American  Continent  consist 
in  the  Grand  Canyon  of  the  Colorado,  Niagara 
Falls,  Mammoth  Cave^  Zdlowstonc^  Tosmt- 
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Ito  and  Crater  Lake,  no  two  of  wUdi  can 
be  oonipared,  for  aadi  one  JUi  preeminent" 
Mr.  Bteel  appears  emlnraitly  qoallfled  to  give 
erldence  bearing  upon  the  Issnea  presented, 
and  blB  testimony  before  the  trial  court  ao 
fullj,  dearly,  and  q>eclflcall7  points  out  the 
facts,  from  whltiti  the  adrantages  accmlng, 
and  to  Inore  to  the  state  at  large,  must  neces- 
sarily be  deduced,  that  It  1b  fitting  to  quote 
nteodvdy  therefrom,  in  effect  he  said: 

"I  have  lived  In  the  state  of  Oregon  for 
thirty-seven  years,  and  am  a  resident  and 
taxpayer  at  this  time.  I  am  well  acquainted 
with  the  geographical  conditions  of  Jackson 
and  Klamath  counties.  I  have  made  the  geo- 
graphical conditions  of  these  two  counties,  in- 
cluding Crater  lake,  a  study  for  twenty-four 
years.  The  Cascade  Range  of  mountains  Is  a 
rugged  chain  of  mountains,  separating  the 
entire  state  into  two  geographical  divisions, 
known  as  Bastern  and  Western  Oregon.  Cra- 
ter Lake  Is  situated  in  the  northwest  portion 
of  Klamath  county.  The  lake  Itself  is  aU  In 
Klamath  county,  but  the  national  park  touch- 
es a  small  portion  of  Jackson  county.  Crater 
Lake  was,  orlglually,  one  of  the  greatest 
mountains  on  the  American  continent.  It  be- 
came a  volcano,  and  blew  a  great  deal  of 
fine  stuff  over  the  country ;  subsequently,  in- 
stead of  blowing  out  the  mountain,  it  tele- 
scfHjwd — that  is,  the  mountain  disappeared, 
leaving  a  caldron  a  little  over  five  miles  In 
diameter  and  four  thousand  feet  deep ;  pos- 
sibly It  was  deeper  in  the  beginning;  since 
then  it  has  filled  up  to  a  depth  of  two  thou- 
sand feet  with  pure.  <dear  water.  It  Is  known 
as  Crater  Lake.  It  was  named  in  1896,  as 
was  the  mountain.  Mount  Mazama,  by  the 
United  States  government  This  mountain 
involves  what  we  call  the  rim  of  Crater  Lake. 
Crater  Lake — Mount  Mazama — ^would  be  im- 
mensely larger  than  Miount  Hood.  Mount 
Hood  could  be  put  Inside  of  Crater  Lake,  and 
still  leave  an  enormous  body  of  water  and 
dirt  Grater  Lake  Is,  approximately,  a  little 
over  five  miles  in  diameter.  It'  Is  a  little 
longer  from  the  nortbeast  to  the  southwest 
The  depth  of  its  waters  varies.  I  sounded 
the  lake  for  the  government  in  1886,  and  the 
deepest  sounded  at  that  time  was  1,896  feet 
This  lake  Is  surrounded  by  precipitous  bills. 
There  is  one  narrow  niche,  SOO  feet  of  solid 
rock.  Places  around  the  lake  vary  from  that 
to  2,000  feet  at  the  highest  point  The  gov- 
ernment has  built  a  trail,  which  passes  down 
the  side  on  the  inside  a  distance  of  2.300  feet, 
to  make  a  descent  of  1,000  feet ;  this  is,  prac- 
tically, the  only  place  of  descent  Wizard  Is- 
land is  located  in  this  lake  on  the  west  side, 
the  cinder  caae  being  845  feet  above  the  wa- 
ter. Immediately  north  of  this  island  Is  a 
similar  formation,  the  top  ot  which  is  600  feet 
below  the  surface  of  the  water.  Wlaard  Is- 
land la,  Its^,  a  scenic  attraction,  <m  account 
ot  the  many  cinder  cones.  After  the  moun- 
tain telescoped  the  foaming  lava  kept  pour- 
ing, nntll  It  wu  to  an  elevation  of  815 
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feet,  th«i  the  flow  ceased,  and  it  fdl  ba<9^, 
leaving  a  eort  of  basin.  It  has  cooled,  leav- 
ing an  absolntelj  pwfect  crater  about  500 
feet  In  diameter.  No  othw  case  has  twen  dis- 
covered by  the  ctvlHzed  world,  where  a  moun- 
tain of  this  character  has  ttiescoped.  The 
material  that  has  telescoped  has  gone,  and 
neither  the  government  nor  scientists  have 
bem  able  to  find  where  it  went ;  there  is  no 
vent  There  are  other  cases  where  moun- 
tains hsve  telescoped,  but  nothing  of  thla 
character.  Mo  man  ever  did  or  ever  can 
stand  upon  the  walls  of  Crater  Lake  and 
view  it,  and  go  away  and  tell  his  neighbors 
about  it;  It  Is  a  human  impossibility;  you 
have  to  see  it  to  appreciate  it  I  saw  Mr. 
Garfield,  then  Secretary  of  the  Interior  of  the 
United  States,  go  up  to  the  lake,  stop,  and 
simply  remove  his  bat,  and  you  could  see  the 
emotion  of  the  man;  he  said:  *I  can  do  no 
more.  I  cannot  tell  It  I  cannot  express  It 
I  can  only,  In  reverence,  remove  my  hat*  I 
have  taken  the  subject  of  this  national  park 
up  with  the  government  for  twenty-four  years 
constantly,  and  am  always  met  with  the  prop- 
osition: 'What  is  your  state  doing?  When 
your  state  acts,  we  will  act'  I  went  to 
Washington  last  winter  to  interest  the  United 
States  forestry  service— Mr.  Plncbot,  who  is 
chief  of  the  United  States  forestry  service, 
and  has  charge  of  all  the  forest  reserves  of 
the  United  SUtes.  He  said:  'If  you  will 
have  your  state  act,  that  money  Is  ready  to 
be  applied,  on  condition  your  state  acts  first' 
The  United  SUtes  'good  roads'  division  was 
interested  In  the  matter  by  Mr.  Oarfleld, 
and  has  detailed  an  ofilcer,  who  Is  now 
in  Southern  Oregon,  examining  this  proposi- 
tion, with  the  intention  of  taking  bold  of  It 
for  the  United  States  government  That  por- 
tion of  this  proposed  road,  which  lies  within 
the  forest  reserve  and  the  national  park 
would  be  the  most  expensive;  and  the  ex- 
pense of  that  segment  would  be  borne  entire- 
ly by  the  United  States  government.  All  that 
would  be  asked  of  the  state  would  be  to  con- 
nect the  national  park  road  with  the  outside 
world.  The  proposed  road  from  Med|ord  In 
Jackson  county,  Oregon,  and  Klamath  Falla, 
In  Klamath  county,  Or^on,  by  the  way  of 
Crater  Lake,  is  the  only  practicable  route 
and  is  an  easy  grade.  It  follows  the  grade  of 
Bogue  river  for  about  sixty  miles  from  the 
city  of  Medford,  and  crosses  at  Blbee  bridge. 
It  crosses  Mill  creek  Jast  above  what  is 
calletl  Rogue  River  Falls.  The  Rogue  River 
Falls,  or  Mill  Creek  Falla,  are  a  great  scenic 
attraction.  The  falls,  which  are  180  feet 
high,  are  on  this  route,  about  forty  miles 
from  Crater  Lake.  Between  these  falls  and 
Crater  Lake  probably  two  families  are  living; 
there  is  no  other  settlement,  and  there  are  no 
other  persons  living  along  or  near  the  pro- 
posed road.  In  the  distance  of  about  fifty- 
seven  miles  there  are  no  persons  upon  whom 
would  devolve  the  liability  of  keying  a  gen- 
eral road  u  r^air,  because  time  Is  nobody 
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ItTlng  tbere.  The  goyenunent  In  six  years 
bas  expended  $23,S16  on  this  park,  and  the 
only  reason  the  amount  has  not  been  in- 
creased many  times  may  be  explained  as  fol- 
lows: I  took  the  matter  up  with  Secretary 
Oarfleld  and  tried  to  get  an  appropriation  In 
keeping  wf^th  what  I  think  are  the  rights  of 
Crater  Lake;  he  said:  'Mr.  Steel,  the  gor- 
ernpient  will  spend  all  the  money  that  Is  nec- 
essary to  Improve  that  park,  when  It  Is  con- 
nected with  the  ontside  world  with  a  good 
road.  It  will  not  do  that,  until  it  is  done.' 
Tosemlte  and  Yellowstone  Parks  are  connect- 
ed with  the  outside  world.  There  is  no  com- 
parison betwera  the  scenic  attractions  of 
Crater  Lake  with  Tosemlte  and  Mount  Ranler 
Parks.  Crater  Lake  is  far  superior.  The 
geographical  and  geological  feature  of  Cra- 
ter Lake  and  Wizard  Island,  and  other  scenic 
points  of  interest,  as  r^resented  in  the  re- 
port prepared  by  Dlller  of  the  Geological  De- 
partment of  the  United  States,  are  truthfully 
represented.  -  I  have  carefully  examined  and 
am  familiar  with  It.  Mr.  DlUer  was  sent  by 
the  United  States  government  to  study  Crater 
Lake  for  several  years.  Professor  DUler  is 
probably  one  of  the  finest  geologists  In  the 
world.  Notwithstanding  the  lack  of  roads  by 
which  to  reach  Crater  Lake,  the  government 
statistics  show  that  five  thousand  people 
visited  the  park  during  the  year  1008." 

Judge  3.  H.  Scott  testifies  to  his  long  con- 
nection with  the  good  roads  movement,  and. 
In  effect,  concludes:  "If  a  road  of  easy  access 
were  constructed  from  Rogue  Biver  Valley 
to  the  Klamath  Valley,  by  way  of  Crater 
Lake,  it  would  be  a  great  benefactor  of  the 
state  of  Oregon.  It  would  connect  the  Wil- 
lamette Valley  to  the  southern  parts  of  the 
state  with  that  of  the  great  territory  lying 
east  of  the  Cascades,  and  be  for  the  general 
welfare  of  the  entire  state  in  many  respects." 

Mr.  A.  C  Jackson  testified  that  he  was  the 
advertising  agent  of  the  Oregon  Railroad  & 
Navigation  and  Southern  Pacific  lines  In  Ore- 
gon, having  held  this  and  timllar  positions 
for  16  years;  that  he  had  noted  the  scenic 
attractions  and  the  effect  that  they  would 
have  upon  the  community  at  large;  noticed 
the  way  Crater  Lake  Is  considered  by  the 
public,  and,  basing  his  opinion  upon  his  ob- 
servation In  that  line  In  this  and  other  parts 
of  the  world,  in  his  b^ef  the  b^ieflts  to  be 
derived  from  the  contemplated  highway  would 
be  enjoyed  mostly  by  the  state  at  large ;  that 
he  and  his  company  constantly  receive  in- 
quiries from  "all  parts  of  the  compass,  every- 
where," as  to  the  easiest  and  best  manner  of 
reaching  this  park. 

Much  other  testimony  of  similar  import 
was  offered,  and  admitted  without  objection. 
Id  response  to  whldi  no  evidence  was  offered 
by  plBlnUfl;  and  the  facta  tMtlfled  to  are 
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'  not  disputed,  exc^  in  so  far  as  the  effect 
thereof  may  bear  upon  the  constitutionality 
of  the  act  presented. 

In  view  of  the  conceded  facts,  It  would 
seem  the  public  importance  as  compared  to 
the  local  benefits,  could  hardly  admit  of 
doubt  One  of  the  great  assets  ol  any  com- 
monwealth is  its  scenery;  Its  freaks  of  nature, 
whether  In  Its  rugged  mountains  or  its  val- 
leys ;  Its  lakes,  mammoth  caves,  hot  q;trings, 
as  In  Arkansas,  or  geysers,  sudi  as  appear 
in  Yellowstone  Park,  etc.  Upon  assets  of 
this  character  many  of  the  railway  lines, 
throughout  the  various  states  in  which  they 
operate,  such  as  those  along  the  Columbia* 
the  Denver  &  Rio  Grande,  and  other  so- 
called  "sc^ic"  railways,  rely  for  mwAi  of 
their  Income;  and  the  states  In  which  the 
natural  wonders  may  be  situated  proportion- 
ately share  In  the  benefits  accruing  there- 
from. As  appears  from  Col.  C.  E.  S.  Wood's 
evidence:  "Both  as  a  highway  to  a  world- 
famous  point  of  scenic  beauty,  and  as  a  high- 
way, making  a  comfortable  and  easy  artery 
of  communication  between  the  eastern  and 
western  portions  of  the  state,  It  will  be  of 
general  and  public  benefit  to  the  state  of  Ore- 
gon, mu(^  In  the  same  way  as  the  famous 
highways  of  Switzerland,  opening  up  the 
scenic  beauties  of  Switzerland,  are  profitable 
to  the  whole  country,  and  as  the  national 
highway,  penetrating  the  Alleghany  Moun- 
tains, was  profitable  to  the  United  States, 
and  especially  Is  this  true  because  of  the  iso- 
lation of  Eastern  Oregon  and  the  absence  of 
all  railroad  developmmt." 

Considering,  then,  the  combined  advantages 
to  accrue  to  the  state,  by  tmitii^  and  bring- 
ing In  touch  with  each  other,  the  two  great 
divisions  of  the  state,  as  shown,  together  with 
the  opening  to  the  people  of  the  entire  state, 
by  a  convenient  road,  what  promises  to  be 
one  among  the  great  public  parks  and  natural 
wonders  of  the  continent,  can  it  be  l^Ily 
held  that  the  act  in  question  is  void?  Hold- 
ing unconstitutional  this  act  violates,  I  think, 
both  the  letter  and  spirit  of  the  Constitu- 
tion, and  especially  dlsr^rds  the  rule  of 
construction  Invoked  by  this  court  In  an  un- 
broken line  of  decisions  for  half  a  century, 
to  the  effect  that  ConstltutlonB,  in  order  that 
the  object  of  the  government  may  be  accom- 
plished, must  be  construed  liberally  and  along 
broad,  general  lines ;  and  that,  b^ore  an  act 
shall,  by  the  courts,  be  annulled  and  held  far 
naught,  the  conflict  must  appear  beyond  a 
reasonable  doubt  Does  the  showing  made  in 
this  Instance  eliminate  all  reasonable  doubt 
as  to  the  validity  of  the  act?  I  think  not  In 
fact  I  can  see  no  room  for  a  substantial 
doubt  upon  the  subject,  and  mnst  therefore 
record  my  dissent  from  tlie  condnsloa  an- 
nounced b7  tb»  majOTltf. 
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la  n  UnimAT*S  S^ATILt 

(SapRme  Ooart  of  Oreson.    Feb.  IS,  1910.) 

1.  BXECUTOBB  AND  AdMIHIBTBATOBB  (|  SST*)— 

AcoouimNO— Scope. 

In  a  proceedlns  hj  an  admlnlBtiator  de 
boDlB  noa  acaiost  the  anretiea  on  the  bond  of 
the  former  adtninistmtrix  for  an  accounting 
of  the  property  received  by  her,  where  the  paiv 
dea  aeqniesceo  In  the  theory  of  the  trial  that, 
tbouch  a  distribatlon  waa  prematarely  made, 
It  waa  made  to  tha  heir,  and  therefore  the 
■nretiefl  ihould  be  held  only  for  the  amount 
uecesBary  to  pay  the  debts  and  expenses  of 
adminiatratton,  then  was  a  wairer  by  the  ad- 
ndnlstiator  of  aa  aeoonntiiig  of  Qw  whole 
Ute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlnistraton,  Dec.  Dig.  |  537.*] 

2.  execctobb  and  aduini8tbat0bb  (fi  77*}— 
Pbesesvatiom  op  Estate— Duty  op  Heib — 
Compensation. 

It  was  proper  for  the  heir  of  a  decedent 
to  anticipate  the  admlaistEation  and  do  what 
was  necessary  to  preserve  the  estate,  and  she 
was  entitled  to  compensation  out  of  the  es- 
tate for  expense  so  incurred,  her  sobsequettt  ap- 

S ointment  as  administratrix  relating  back  to 
ecedent's  death  and  legalizing  acts  done  for 
the  benefit  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  AdministzabinL  CeaL  IMg.  |  826;  Dec 
Dig.  I  77.*1  .  . 

8.  ExsctrroBS  and  ADunfiSTRATOBS  (I  77*)— 
Lease  of  Peb8ohai.tt. 

A  lease  of  personalty  made  by  an  heir 
brfore  her  appointment  as  administratrix  was 
•wtM  as  agaiDst  die  estate  not  being  for  its 
benefit. 

[E^d.  Note.— For  other  cases,  see  Executors 
and  AdministratoiB,  Cent  Dig.  ]  826;  Dec. 
Dig.  I  77.*] 

4.  WOBK  AND  IABOB  (I  14*)— PAST  PBBPOUC- 
AHOE  OP  GONTBACT-^BECOTBBT. 

Where  one  performs  seirice  b»r  another 
on  a  special  contract,  and  for  any  reason  ex- 
cept  Toiuntary  abandonment  fails  to  fully  com- 
ply with  his  contract,  be  may  recover  the  leason- 
atue  value  of  aoch  service  If  It  benefited  the 
other  partT. 

[Ed.  Note.r— For  other  eases,  we  WoA  and 
Labor,  Gent  Dig.  H  29-83 ;  Dee.  Dig.  f  14.*] 

6.  ElECDTOBa  AND  Adunistbatobs  (|  216*) 

— Claims. 

Thon^  a  lease  of  a  horse  belonging  to  an 
estate,  made  by  the  heir  before  her  appointment 
as  admlnlstratilx.  was  void  aa  against  the  es- 
tate, not  being  for  Its  benefit,  die  leasee  in 
caring  for  the  horse  was  not  an  intermeddler, 
and  was  entitled  to  compensaUon  from  the  heir 
for  Bodi  Bervicea;  she  being  entitled  to  xelm- 
bnraement  from  the  estate. 

[Ed.  Note.— For  other  eaaei^  Me  Bxeentors 
snd  AdministiatOEt,  Gent  Dig.  |  757;  Dec 
Dig.  i  216.*] 

6.  EXEGVTOBS  A1ID  ADUINIfiTBATOBS  (|S  214, 
216*)— GLAntS— GONTEAOTS  OP  Adminisxba- 
TOB— LiABiurr. 

a%e  rule  that  die  claim  <tf  a  creditor  aris- 
ing on  the  contract  of  die  administrator  Is  en- 
forceable against  him  personally  and  not  ot^ 
dinarily  against  the  estate,  and,  if  a  proper 
Item  of  expense  will  be  allowed  to  the  admin- 
istrator oot  of  the  estate,  is  snbject  to  an  ex- 
ception in  case  of  a  claim  for  funeral  expenses 
or  care  of  live  stock,  or  of  the  insolvency  of 
the  adminlstmtor,  or  bis  removal  tieyood  the 
jnrisdicthm.  In  which  eaas  the  crcdltor  may  be 
allowed  to  ta^  tha  place  of  the  administrator 


and  be  paid  ont  of  the  estate  to  the  same  ex- 
tent 

iF>].  Note.— For  odier  easea  see  Executors  and 
ministrators,  Cent  Dig.  H  756,  767;  Dec 
Dig.  S3  214,  216.*] 

7.  Executors  and  AoioNim'BATOBS  d  231*)-- 
C1.AIHS—PBESENTAT10N— Faxlveb  to  Peb- 

HENT^BrPECT. 

B.  &  C.  Comp.  S  1159,  requiring  claims  to 
be  presented  to  the  administrator  within  dx 
months  from  the  pablicadon  oi  the  notice  to 
creditors,  only  postpones  clalnu  not  presented 
within  that  time  nndl  the  payment  of  thoae 
so  presented. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  AdminlBtrators,  Ont  Dig.  H  801,  828.  828 ; 
Dec  Dig.  I  281.*] 

8.  Executors  and  ADiaNBSTBATOBS  (S  222*}— 

CliAUfS. 

Under  B.  &  O.  Comp.  |  1217,  providing 
that  the  execntor  or  administrator  may  retain 
in  his  hands  in  preference  to  any  daim  or 
charge  against  the  estate  the  amount  of  his 
own  compensation  and  the  necessary  expenses 
of  administration,  a  liability  on  the  adminis- 
trator's own  contract  need  not  be  presented 
to  the  estate  at  all  by  the  creditor,  being  a 
preferred  claim  in  favor  of  the  administrator. 

[Ed.  Note.— For  other  casea,  see  Executors 
and  Administrators.  Gent  Dig.  8S  TG4r-766; 
Dec.  Dig.  S  222.*] 

9.  Appeal  and  Ebbob  (|  171*)— Objections 
Below— Necessitt. 

In  a  proceeding  by  an  administrator  de  bon- 
is non  against  the  sureties  on  the  bond  of  the 
former  administratrix  for  an  accounting,  the 
sureties  could  not  on  appeal  for  the  first  time 
contend  that  die  proceeding  was  one  st  law, 
and  that  they  were  endded  to  a  farj  trial 

[Ed.  Note.— For  othn  caaes,  see  Atmeal  and 
Error,  Gent  Dig.  H  1161-1166;  Dec  Dig.  | 
171.*] 

10.  EXECtJTOBB  AND  AdUINISTBATOBS  (|  587*) 

— AccouNTino— Decbee  —  Contents  —  Rb- 

UEV. 

In  a  proceeding  by  an  administrator  de 
bonis  non  against  the  sureties  on  the  bond  of 
the  former  administratrix  to  settle  her  account, 
it  was  error  to  direct  a  judgment  against  the 
snredes  for  the  amount  necessary  to  pay  tha 
debts  of  the  estate ;  the  probate  court  not 
having  general  equitable  jurisdiction  with  pow- 
er to  grant  full  relief,  but  only  such  as  relatea 
to  the  administration  of  the  estate. 

[Ed.  Note — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  25O7-2S0O; 
Dec  Dig.  I  537.*] 

Appeal  from  CIrctilt  Court,  Marlon  Coan- 
ty;  WlUiam  Galloway,  Judge. 

In  the  matter  of  the  estate  of  William  Mnr- 
roy,  deceased.  Proceeding  by  F.  P.  Talking- 
ton,  as  administrator  de  bonlB  non,  against 
Ed.  Herren  and  another,  as  sureties  on  the 
bond  of  the  former  administratrix,  for  an  ac- 
counting. From  the  decree,  the  sureties  ap- 
peal. Reversed  In  part,  and  cause  remanded, 
with  dlrectlona. 

This  Is  a  proceeding  by  ttio  administrator 
de  bonis  non  against  the  lareties  upon  Uie 
undertaking  of  the  former  administratrix, 
now  deceased,  for  an  accounting  of  the  es- 
tate's property  received  1^  her. 

William  Murray  died  in  Marion  county.  Or., 
August  21,  1908,  leavins  his  widow,  Bmma 
Murray,  as  hia  only  heir.   Excepting  a  few 


•Per  ethir  eases  see 


Bsme  toplfl  and  secUon  NUHBXR  Is  D«o.  *  Am.  Digs.  UOT  to  date,  *  Baportar  Xndexas 
t  lUhearing  deated  April  U,  m& 
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aocofmts  fine  him,  the  only  property  he  owned 
at  the  time  of  his  death  was  a  valaable  rtal- 
Uon  and  race  horse  "Diablo,"  of  the  alleged 
value  of  |5,00a  The  horse  required  the  oon- 
■tant  care  and  attention  of  a  keeper,  and  at 
the  time  Murray  died  was  In  the  charge  of 
Sam  Casta  Immediately  after  the  death  of 
Murray,  and  while  Casto  was  still  In  charge 
of  the  horse,  vlz^  about  August  28, 1903,  the 
■aid  Emma  Murray  leased  him  to  Casto  for  a 
year.  Under  rach  lease,  Casto  continued  In 
possession  of  the  horse,  furnishing  stable 
room,  feed,  and  care  for  blm  until  the  26th 
day  of  January,  1904,  when  Mrs.  Murray  took 
the  horse  from  his  possession.  Casto  there- 
upon commenced  an  action  of  claim  and  de- 
llrery  against  Mrs.  Murray,  alleging  his  right 
to  possession  under  his  lease.  Thereafter 
said  Emma  Murray  applied  to  the  county 
court  of  Marlon  county  for  lett«s  of  admin- 
istration upon  the  estate  of  William  Murray, 
deceased,  and  letters  were  lasned  to  her  on 
March  14,  1904;  Ed.  C  Barren  and  M.  K. 
Becker  being  the  sureties  upon  her  under- 
taking as  administratrix.  Thereafter  she  an- 
swered In  said  replevin  action,  alleging  title 
SB  administratrix  to  the  horse,  and  repudiat- 
ing her  contract  of  lease  with  Casto  on  the 
ground  that  the  contract  was  void,  which  re- 
sulted In  a  judgment  in  her  favor.  Casto  t. 
Murray,  47  Or.  67,  81  Pac.  888.  883.  After- 
wards Emma  Murray  sold  the  horse  for  $4,- 
000,  and  he  was  shipped  to  California.  The 
sale  was  approved  by  the  county  court, 
though  no  order  had  been  made  authorizing 
said  sala  The  only  debts  against  the  estate 
other  than  the  expenses  of  the  last  illness  of 
decedent  and  the  funeral  and  administration 
expenses,  which  were  all  paid  by  Emma  Mur- 
ray, were  the  claim  of  Casto  and  the  expense 
of  closing  the  administration.  On  April  7, 
1004,  the  administratrix  gave  due  notice  to 
creditors  to  present  their  claims  against  Uie 
eetata  No  semiannual  nor  final  accounts 
were  filed  by  her,  and  In  the  month  tii  Sep- 
tember, 1904,  she  removed  to  California  and 
died  there  on  October  6,  19(^  On  October 
30,  1905,  F.  P.  Talldngton  was  appointed  ad- 
ministrator de  bonis  non  of  the  estate  of  Wil- 
liam Murray,  deceased,  and  thereupon  said 
Casto  presented  to  blm  a  daim  for  services 
and  expenses  In  bis  care  of  Diablo  from  July, 
1903,  to  January  26,  1904,  In  the  sum  of  $620, 
which  the  administrator  Indorsed  "Approv- 
ed," and  thereupon  this  proceeding  was  com- 
menced in  the  coon^  court  to  require  Herren 
and  Becker,  as  sureties,  to  account  for  the 
property  of  the  estate  coming  into  the  hands 
of  Emma  Murray  as  administratrix.  By 
their  answer  Herren  and  Becker  admit  the 
allegations  of  the  petition,  except  they  deny 
that  there  are  any  debts  of  the  estate  unpaid, 
and  allege  affirmatively  that  but  one  claim 
has  been  presented  against  the  estate,  and 
that  by  Sam  Casto,  amounting  to  $620,  and 
that  the  same  Is  fraudulent  and  void,  and 
that  he  is  'estopped  to  claim  the  same,  and 
(or  such  estoppel  set  up  the  Judgment  In  the 


case  of  Casto  ▼.  Hnmr*  n^ra,  and  allecs 
that  the  claim  was  not  prcoontod  within  six 
numths  from  the  date  of  the  notice  to  cred^ 
Iters,  and  that  Caste  had  stated  that  Emma 
Hurray  had  paid  all  the  debts  owing  by  Wil- 
liam Murray,  deceassd,  at  tbs  tlms  ot  his 
death.  For  a  statement  cf  the  aooonnt  tber 
allege :  "Emma  Murray,  admbilstratrlx,  debt- 
or to  said  estate^  to  sale  of  horse,  Diablo, 
$4000.00.  Credit,  to  amount  recelTed  Em- 
ma Mnm^,  as  heir  at  Isw  of  WilUsm  Mur- 
ray,  deceased,  $4000.00."  They  also  asked 
that  a  final  hearing  be  bad  upon  the  said 
account  and  tliat  tbe  same  be  allowed,  and 
the  claim  of  Casto  disallowed;  that  the  sure- 
ties be  discharged  and  exonerated  from  fur- 
ther liability.  A  rq)ly  was  filed  to  thl«  an- 
Bwer  and  final  account,  and  the  cause  was 
tried  In  flie  county  eoxat,  upon  whUdi  a  de- 
cree was  rendered  disallowing  the  claim  of 
Casto,  dismissing  the  petition,  and  directing 
that  the  sureties  give  notice  of  the  filing  of 
the  final  account  and  close  the  estate^  TaUc- 
Ington  appealed  to  the  circuit  court;  In  which 
the  decree  of  the  county  court  was  reversed, 
and  the  claim  of  Casto  was  approved  in  the 
sum  of  $011.71.  It  was  adjudged  that  Talk- 
Ington  as  administrator  de  bonis  non  Is  en- 
titled to  an  accounting  against  the  sureties 
of  the  former  administratrix;  that  he  be  al- 
lowed the  amount  of  said  claim,  together 
with  the  attorney's  fees,  costs,  and  expenses, 
and  his  commissions  as  administrator,  and 
Judgment  was  directed  against  the  sureties 
accordingly. 

John  Bayne  and  John  Carson,  for  appel- 
lants Herren  and  Becker.  W.  M.  Kaiser,  for  re- 
spondent Talklngton.  I*  H.  McMahon,  for 
respondent  Casta 

EAEXN,  J.  (after  stating  the  focbi  as 
above).  The  form  of  this  proceeding  Is  ques- 
tioned for  the  first  time  In  this  court  Coun- 
sel for  the  sureties  contend  that  tiiere  can  be 
no  action  on  the  undertaking  of  an  adminis- 
trator until  then  has  been  a  settlonent  of 
the  account  of  the  former  administrator, 
which  is  not  dlq>uted.  But  this  Is  s  proceed- 
ing In  the  county  court  for  such  settlement 
and  Is  not  an  action  on  the  hond.  However, 
the  Issues  have  been  made  and  trial  had  up- 
on the  suggraUon  in  the  answer  tiiat.  al- 
though a  distribution  was  prematurely  made, 
it  was  made  to  the  heir,  and  therefore  the 
snreties  should  not  be  held  for  the  whole  of 
the  property  of  the  estate,  bnt  only  for  such 
amount  as  would  be  necessary  to  pay  the 
debts  and  expenses  of  administration.  This 
being  acquiesced  in  by  all  the  parties  as  well 
as  the  lower  courts  Is  a  waiver  by  the  admin- 
istrator de  bonis  non  of  an  accounting  of  the 
whole  estate,  the  sureties  having  tendered  an 
Issue  as  to  the  amount  and  validity  of  the 
claim  of  Casto  for  the  purpose  of  determining 
whether  there  Is  any  occasion  for  an  ac- 
counting, and.  If  BO,  for  what  amount  It 
was  proper  that  &nma  Murray  as  the  heir 
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of  WilUam  Murray,  deceased,  care  for  the 
property  of  decedent,  Bo  far  as  necessary  for 
Its  preaenratlon,  or  cause  It  to  be  done,  nntll 
the  administrator  was  anwlnted.  Oasto  t. 
ICorray.  47  Or.  66.  81  Pac.  888,  88S.  And,  If 
expense  waB  Incurred  In  the  necessary  care 
of  the  property  before  the  appointment  of  the 
administrator,  she  was  entitled  to  compensa- 
tloD  therefor  out  of  Uie  estate.  She  was  en- 
titled to  anticipate  the  administration  and  to 
do  what  was  necessary  to  preserve  the  es- 
tate^ Casto  V.  Mnrray,  sapra;  Taylor  v.  Wo- 
bnm,  ISO  Mass.  401.  The  appointment  relates 
back  to  the  death  of  decedent,  legallzlo?  acts 
done  before  her  appointment  as  administra- 
trix, provided  they  were  done  for  the  bene- 
flt.of  the  estate.  11  A.  &  E.  Enc  908;  White- 
lode  T.  Bowery  Savings  Bank,  36  Hon  (N. 
Y.)  460:  Bowe  t.  Cockrell.  Bailey's  Eq.  (S. 
C)  126:  Cook  T.  Cook,  24  a  C.  206. 

m  HilB  case  Casto  r^ered  the  service  up- 
on a  contract  of  lease  made  with  the  heir, 
but  Ihe  lease,  not  being  for  the  benefit  of  tbe  es- 
tate, was  void  as  against  It.  Casto  t.  Mnrray, 
4T  Or.  ST.  SL  Pac.  388,  888 ;  Dntcher  t.  Dutch- 
cr,  88  Htm  (N.  Y.)  221.  84  N.  Y.  Supp.  «5& 
Cssto  was  not  a  stranger  nor  an  intermeddler 
In  caring  for  the  horse.  His  services  will  be 
deemed  to  have  been  rendered  at  tbe  request  of 
Emma  Hurray  for  the  ben^tttf  the  estate.  As 
said  m  Gove  Island  Olty  M.  A  M.  Ca,  10  Or. 
863,  24  Paa  021,  when  one  imfbrmi  service 
tor  another  on  a  special  contract,  and  for  any 
reason  except  TolontaTy  abandonment  falls 
to  ftOly  comply  with  his  omtract,  and  the 
service  has  been  of  value  to  him  for  whom 
It  was  rendned,  he  may  recover  tbe  reason- 
able valoe  of  such  service.  Steeples  v.r7ewt(m, 
7  Or.  n<K  88  Am.  Rep.  706;  Todd  Hnnting- 
toii,130r.ft4Fa&29G.  And  be  was  entitled  to 
compensation  from  Emma  Horray  for  tbe  val- 
ue of  his  Buvlces,  and  she  was  mtltled  to  be 
r^buraed  therefor  oot  ci  the  estate  by  the 
idmlnlsbator  when  appointed.  11  A.  &  E.  End 
mi;  Roberts  v.  Rogers,  28  Miss.  162,  61  Am. 
Dec.  542;  Branham  v.  Commonwealth,  7  J.  J. 
Uanh.  (Ey.)  190;  Todd  v.  Martin,  101  Cal. 
xriU,  87  Fac.  872.  However,  the  claim  of 
a  creditor  arising  upon  the  contract  of  the 
administrator  Is  raiforcotble  against  falm  per- 
sonally and  not  ordinarily  against  the  ea- 
tate,  and.  If  a  prqper  Item  of  expoise,  will 
be  allowed  to  the  administrator  out  of  tbe 
estate  StnrglB  v.  Stnrgis,  61  Or.  18,  03  Fac. 
eg6b  IS  U  R.  A.  (K.  B.)  K@l.  The  statute 
reqalrine  dalms  to  be  presented  to  the  ad- 
ministrate witbln  six  months  from  the  pub- 
lication of  tbe  notice  to  creditors  only  post- 
pmes  claims  not  presented  wltUn  that  time 
aatn  the  payment  of  those  so  presented.  Sec- 
tion 116^  3.  &  a  Comp.  Bnt  tbe  statas  of 
a  liability  apcm  tbe  administrator's  own  con- 
tract for  tbe  benefit  of  the  estate  is  wy  dif- 
ferent from  that  of  a  debt  created  by  tbe  de- 
cedent in  Us  lifetime,  and  need  not  be  pre* 
mted  to  tbe  estate  at  all  by  the  creditor,  be- 
big  a  preferred  dalm  in  favor  of  the  admin- 


istrator In  tbe  settlement  ot  the  estate.  Sec- 
tion 1217,  B.  &  C.  Comp.  Although  Casto's 
remedy  was  upon  the  personal  liability  of  the 
administrator  and  not  against  the  estate,  yet 
there  Is  an  exception  to  this  general  rule  as 
In  case  of  a  claim  for  funeral  expenses  or 
care  of  live  stock,  or  in  case  of  the  insolrency 
of  the  administrator,  to  which  might  be  add- 
ed the  removal  of  the  administrator  beyond 
the  JurlBdictlon  of  the  court  11  A.  A  B. 
Enc  937;  Baker  v.  Baker,  Bailey's  Eq.  (S. 
G.)  160;  In  re  QaUaud's  Estate,  92  Cal.  293, 
28  Pac.  287;  Donald  v.  McWhorter,  14  Miss. 
124;  Farley  v.  Hord.  16  Miss.  96.  And  in 
such  a  case  the  creditor  may  be  allowed  to 
take  the  place  of  the  administrator  and  be 
paid  out  of  the  estate  to  the  same  extent 

The  sureties  by  their  brief  contend  for  the 
first  time  that  this  proceeding  Is  at  law,  and 
that  they  were  entitled  to  a  trial  by  jury  In 
the  circuit  court  But  It  Is  too  late  to  raise 
that  question.  Forthermore,  what  has  been 
said  as  to  the  form  of  the  proceeding  applies 
to  this  objection  also.  The  proceeding  was 
not  at  law.  and  the  validity  of  the  claim  of 
Casto  was  tried  oot  as  incident  to  tbe  ac- 
counting. Tbe  sureties  tendered  tbe  Issue 
and  are  bound  by  tbe  result 

We  bare  examined  the  evldmce  as  to  the 
amount  and  character  of  the  service  rendered 
by  Oasto  in  the  care  of  tbe  bone,  as  well 
as  the  value  thereof,  and  find  that  it  Justifies 
the  flndtaigs  of  the  drcnlt  conrt  thereon. 

The  circuit  court,  after  settling  the  account 
of  tbe  former  administratrix  as  to  the  amount 
of  money  necessary  to  pay  tbe  debt»  due 
from  tbe  estate,  directed  Judgment  against 
tbe  snreties,  Hraren  and  Becker,  for  the 
amount  thereof.  Tbls,  we  ttilnk,  was  wror. 
This  is  not  an  actlim  on  tbe  nndertaklng,  but 
a  proceeding  to  settle  the  account  of  the  tar- 
taw  administratrix,  to  which  the  sureties  are 
necessary  parties.  Herrrai's  Estate,  40  Or. 
00,  66  Pac.  688.  The  probate  court  does  not 
taave  goieral  equitable  Jurisdiction  wltb  pow- 
w  to  grant  full  relief,  but  only  such  as  relates 
to  the  administration  of  the  estate^  It  has 
DO  Jurlsdictlfm  of  an  action  on  the  undertak- 
ing, and  no  such  relief  Is  aAed.  Therefore 
tbe  decree  of  tbe  lower  conrt  wlU  be  revised 
in  so  far  as  it  Is  a  personal  Judgment  against 
Herren  and  Becker.  It  is  further  adjudged 
and  decreed  that  at  tbe  tlmp  of  her  death 
there  was  |4,000  In  money,  the  property  of 
the  estate  of  William  Mnrray,  deceased,  un- 
accounted for  by  Emma  Murray  as  adminis- 
tratrix of  said  estate;  that,  as  suggested 
herein,  she  being  the  sole  heir,  the  sureties  on 
her  undertaking  should  not  be  oilled  upon  to 
account  for  more  than  sufficient  to  pay  the 
d^ts  and  expenses  of  administration;  that 
tbe  debts  of  the  estate  eetabllshed  in  this 
proceeding  amount  to  ^11.71,  with  interest 
at  6  per  cott'  per  annum  flrom  October  81, 
1905.  It  Is  furthw  ordered  that  the  cause 
be  remanded  to  the  circuit  court;  and  by  It 
to  the  county  court,  with  dlrecti<m  to  settle 
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the  account  oC  tbe  fonner  administratrix  by 
adjudging  tliat  the  snm  of  HOOO  of  the  uld 
estate  that  came  Into  her  bands  la  due  the 
estate  thereon;  that  It  ascertain  the  amount 
of  money  that  wOl  be  required  to  pay  the 
debts  of  said  estate  and  tin  expttiae  of  ad- 
ministration,  whl6h  shall  be  Hie  amount  to 
be  collected  upon  the  undertaking  of  the  said 
Emma  Murray,  administratrix.  In  case  the 
remainder  of  said  94,000  has  been  properly 
distributed  to  the  heir;  that  the  matter  of 
the  attorney's  tee»  allowed  by  the  drcolt 
court  to  the  administrator  de  txmls  non  Is 
not  In  any  way  Involved  In  this  proceeding. 

It  Is  allowable  by  the  county  court  as  oOier 
Items  of  expense  are  allowed,  and  not  as  an 
Incident  of  tbS»  proceeding.  The  appellants 
will  recover  costs  and  disbursements  In  this 
court,  and  the  reqiKmdents  will  lecorw  costs 
and  dtabursements  in  the  circuit  and  county 
courts. 


DRAKB  T.  BANEIK. 

(Supreme  Court  of  Oregon.    Feb.  23,  1010.) 

BABTNBasinp  (5  830*)— Dismissal— Oboundb 
— Issues  and  Proof. 

Wbere  i^ntiff  aued  for  an  accoantlng  of 
an  allued  general  partnership  between  himself 
and  defendatit,  and  the  proof  at  moBt  showed  a 
special  or  quasi  partnership  consisting  of  several 
tindejtendent  purchases  ana  sales  of  land,  defend- 
ant was  entitled  to  a  dismissal,  but  without  prej- 
udice. 

[Ed.  Note —For  other  cases,  see  Partnership, 
Dec.  Dig.  S  330.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantfflibeln,  Judge. 

Action  by  J.  Francis  Drake  against  M.  B. 
Rankin.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Modified  and  aEArmed. 

This  suit  was  brought  1^  plaintiff  against 
defendant  to  compel  an  accounting  in  rela- 
tion to  a  certain  alleged  partnership  business 
between  them.  The  complaint,  so  far  as  It 
is  material  to  the  questions  Involved,  states 
that  on  June  12.  1896.  at  Porthmd,  Or., 
plaintiff  and  defendant  made  and  entered  In- 
to a  mutual  agreement  then  and  there  made 
by  and  between  them  to  enter  into  and  en- 
gage in  the  business  of  dealing  in,  buying, 
and  selling  lands  for  their  mutual  benefit 
and  iffoflt;  that  idalntlff  should  and  would 
pay  and  contribute  moneys  to  and  for  the 
uses  and  purposes  of  said  business ;  that  de- 
fendant ritould  and  would  conduct  and  have 
control  thereof ;  and  that  the  profits  accruing 
tbereftom  Should  be  divided  by  and  between 
said  partlee  equally,  share  and  share  alike; 
that,  pursuant  to  said  agreement;  plaintiff 
at  divers  times,  and  when  thereto  requested 
defendant,  contributed  and  paid  into  said 
copartnership  business  various  sums  of  mon- 
ey, to  the  amount  of  over  $8,000;  and  from 
time  to  time  rendered  services  in  promoting 


the  intemts  and  business  of  said  agreement ; 
that  the  bastnees  of  saU  copartnenihlp  has 
been  continuously  prosecuted  and  conducted 
under  the  management  and  direction  of  de- 
fKidant  from  said  beginning  thereof  to  the 
present  time,  and  that  said  agreement  has 
not  been  abrogated,  terminated,  nor  annulled, 
and  is  stlU  exlsUng;  that  defendant  at  all 
times  has  had  and  still  has  possession  of  all 
the  books,  accounts,  securities,  writings,  and 
papas  of  and  concerning  said  business ;  that 
said  business  has  been  successful  and  lai^ 
profits  have  accrued  therein  and  therefrom, 
amounting  to  a  large  sum  of  money,  aggre- 
gating, as  plaintiff  Is  Informed,  and  believes, 
the  sum  of  $200,000  in  addition  to  and  ex- 
clusive of  other  Interests  and  property  in 
land,  land  scrips  and  securities,  the  exact 
value.  Character,  and  extent  of  which  [daln- 
tlff  has  been  unable  to  ascertain,  and  can- 
not at  this  time  particularly  set  forth ;  plaln- 
tlfl  aver^  upon  Information  and  belief,  that 
the  value  thereof  exceeds  $100,000.  The  an- 
swer put  In  issue  the  matters  above  alleged. 
The  court  by  consent  of  counsel  announced 
that  testimony  would  first  be  taken  to  de- 
termine whether  a  partnership  existed,  and. 
If  found  to  exist,  further  testimony  would 
be  taken  in  order  to  state  the  account  Aft- 
er hearing  the  testimony,  the  court  found 
that  no  general  partnership  existed  and  dis- 
mlssed  the  suit,  ftom  which  decision  plain- 
tiff appeals. 

William  O.  Bristol  (Frank  V.  Drake,  on  the 
brief),  for  affiant  O.  W.  Stapleton  (Coo- 
vert  &  Stapleton,  on  the  brl^,  for  req;Mmd- 

ent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  allegations  of  the  complaint  set 
out  a  goieral  partnership  to  engage  in  buy- 
ing and  selling  and  dealing  In  land.  It  Is 
true,  the  words  "general  partnership"  are 
not  used,  but  the  language  used  necessarily 
Imports  the  same.  The  evidence  adduced 
shows  several  distinct  and  Independent  ven- 
tures; each  particular  tract  and  venture  be- 
ing Independent  of  any  other  and  arising  out 
of  a  separate  and  distinct  agreement  There 
was  an  agreement  to  buy  certain  lands  In 
Wahkiakum  county,  Wash.,  which  appears  to 
have  been  dosed  up  by  a  sale  of  the  prop- 
erty and  an  arrangement  made  to  the  ap- 
parent satisfaction  of  all  partlee  at  the  time, 
though  i^aintlff  now  claims  that  there  was 
some  money  advanced  by  him  for  taxes 
which  has  not  been  accounted  for.  There 
was  another  agreement  In  regard  to  pur- 
chasing a  tract  of  820  acres  of  state  land 
In  the  Silverton  district  which  it  appears 
plaintiff  actually  applied  for  and  gave  Ran- 
kin $100  to  make  a  payment  on,  but  It  seems 
that  other  parties  contested  the  right  of 
plaintiff  and  his  associates,  and  they  were 
defeated.   Ofber  tracts  were  examined  from 
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tfme  to  tlm^  at  tbe  Brjggestloii  of  Rankin  or 
plalntUI^  but  there  is  Uttle  evidence  tbat  any 
of  these  resulted  in  getting  a  title  to  any 
land  or  In  anything  else  than  loss  of  tbe 
money  put  Into  them. 

If  these  ven tares  rise  to  the  dignity  of 
partnerships  at  all,  they  were  not  such  a 
partnership  as  Is  alleged  in  the  complaint, 
but  special  w  quasi  partnerships  which  should 
hare  been  set  oat  separately  as  such.  Tbe 
defendant  was  brought  into  court  to  answer 
as  to  hU  doings  in  an  allied  general  part- 
nershlp  to  deal  In,  bny,  and  sell  land,  created 
In  1896  and  contlnuiii^  until  1908.  On  the 
trial  he  was  required  to  defend  against  evi- 
dence <tf  sereral  separate  and  distinct  trans- 
actions,  each  complete  In  Itself  and  not  In 
any  way  relating  to  any  other.  For  these 
reasons  we  think  that  the  circuit  court  did  not 
err  In  dismissing  this  suit ;  but  such  dismis- 
sal should  be  without  prejudice  to  plain- 
tllTa  right  to  bring  such  other  suit  or  suits 
as  may  be  necessary  to  obtain  a  full  account- 
ing for  moneys  which  he  claims  to  have  ad- 
vanced on  profits  made  In  any  of  tbe  trans- 
actions referred  to  In  the  testimony. 

The  decree  of  the  circuit  court  Is  affirm- 
ed, except  that  the  Judgment  of  dismissal 
shall  be  without  prejudice. 


GLARE  et  al.  T.  CLASK  et  aL 
(Supreme  Court  of  Oregon.  Feb.  23,  1010.) 

1.  Deeds  ({  06*)— Dbutebt— Husbakd  and 

Wife. 

Po—carion  of  a  deed  from  hasbasd  to  wife 
by  the  wife  did  not  conntltute  a  delivery  where 
none  was  Intended  by  the  haaband. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  H  117-123;  Dec.  Dig.  |  56.*] 

Deeds  (S  208*)— Deuvibt— Evidence. 
Bvidence  HeM  to  sustain  a  findiae  that  a 
deed  from  husband  to  wife  and  a  bill  of  sale 
were  not  delivered  to  the  wife  by  the  husband 
with  Intent  to  pass  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  208l*] 

Anwal  from  Gtrcoit  Court;  Multnomah 
County ;  C.  U.  Gantrab^n,  Judge. 

Action  by  John  A.  CSark,  as  administrator 
of  the  estate  of  Elizabeth  Clark,  deceased, 
and  others,  against  John  Clark  and  others. 
Decree  for  defendants,  and  compUilnants  ap- 
peal. Affirmed. 

Defendant  John  Clark  commenced  the  sad- 
dlery business  for  himself  In  Portland,  Or.,  in 
the  year  1871,  continuing  the  same  successful- 
ly to  the  present  timet.  He  married  his  wife, 
Elizabeth,  In  1871.  On  September  15,  1884, 
having  contemplated  a  trip  to  his  early  home 
in  Europe  for  the  benefit  of  his  health,  he 
executed,  in  favor  of  his  wife,  a  deed  to  cer- 
tain of  bis  real  estate  and  a  bill  of  sale  of  his 
saddlery  business,  the  consideration  expressed 
in  such  writings  being  %1  and  love  and  affec- 
tion. Bis  trip  was  d^ayed  until  the  summer 


of  1896,  when  he  went  to  Boroiw  and  returned 
late  in  the  fall.  Improved  in  health.  His  wife 
died  June  18,  1901,  leaving  surviving  her  the 
plaintiffs  and  the  defendant  W.  T.  Clark,  the 
children  of  John  and  EUlzabeth  Clark.  The 
deed  and  bill  of  sale  were  not  recorded  by 
Elizabeth  Clark  in  her  lifetime,  and  soon  after 
her  death  they  came  into  the  hands  of  the 
plaintiffs,  but  were  not  recorded  until  March 
22,  1907.  Thereafter,  on  May  14,  1907,  this 
suit  was  commenced  by  the  administrator 
and  the  children  of  decedent^  as  her  h^rs,  to 
compel  an  accounting  by  the  defendant  John 
Clark  for  the  rents  and  profits  of  the  real 
estate  and  the  saddlery  business.  The  de- 
fendant John  Clark  admlte  the  execution  of 
the  deed  and  bill  of  sale,  but  alleges  that  they 
were  not  dellv^ed,  and  tbat  be  Is  the  owner 
of  tbe  property.  Tbe  cause  was  tried  upon 
the  evidence  In  the  circuit  court,  and  findings 
and  decree  were  rendered  in  favor  of  defend- 
ant   Plaintiffs  appeal. 

A.  Bernstein,  D.  Soils  Goh^  and  James  B. 
Kerr  (Carey  &  Kerr,  on  the  brief),  for  appel- 
lants. MUton  W.  Smith  and  John  H.  Hall,  for 
respondents. 

EAEXN,  J.  (after  stating  the  facts  as 
above).  The  question  for  determination  Is: 
Were  the  deed  and  bill  of  sale  delivered  by 
John  Clark  to  his  wife?  PlaintUCs  rely,  pri- 
marily, upon  the  presumption  of  dellv^ 
arising  from  the  possession  of  the  deed  and 
bill  of  sale  by  the  wife  before  her  death; 
and,  secondly,  upon  the  stetemento  and  en- 
tries In  defendants'  books  of  account 

As  to  the  possession  of  the  deed  and  bill 
of  sale  by  Elizabeth  Olark,  it  appears  that  In 
December  of  1895  or  of  1886  she  showed  them 
to  Mr.  Young,  In  the  presence  of  Collins,  and 
asked  for  his  opinion  as  to  their  form.  Plain- 
tiff Mrs.  Apperson  testified  that  she  saw  the 
papers  about  a  month  after  they  had  been 
executed,  and  that  her  mother  placed  them 
back  Id  the  bureau  drawer,  and  that  she  saw 
them  afterwards  in  the  drawer.  Elizabeth 
Clark  made  statements  also  to  several  per- 
sons to  the  effect  that  she  had  the  deed  and 
bill  of  sale,  or  that  she  owned  the  property. 
To  meet  this  evidence,  defendant  John  Clark 
testified  that  at  the  time  of  tbe  execution  of 
the  writings  he  was  in  poor  health  and  was 
planning  a  trip  to  Europe  on  that  account; 
that  he  made  out  the  papers  and  executed 
them  in  the  office  of  M.  W.  Smith,  who  placed 
them  in  an  envelope  and  handed  them  to 
him ;  that  he  placed  them  In  his  pocket  and 
went  home,  his  wife  being  with  him,  and, 
when  he  reached  home^  he  placed  the  papers 
in  his  bureau  drawer.  In  testifying  Mr. 
Clark  said:  "We  went  upstairs,  and  I  told 
her  I  would  leave  those  In  the  bureau  draw- 
er, and,  if  anything  happened  to  me  on  my 
trip,  she  would  know  where  to  find  the  pa- 
pers." He  also  testified  that  the  papas  re- 
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malned  In  die  drawer  nntH  after  hla  wife's 
deatb ;  that,  he  never  deUyered  them  to  his 
wlf^  and  did  not  deliver  the  i«roperty  nor 
any  part  of  It  to  her;  that  he  made  the  deed 
and  bill  of  sale  to  save  her  the  trouble  at 
administration;  and  that  his  wife  said  she 
hoped  she  never  would  have  to  ase  them,  bat 
would  In  case  of  bis  death. 

Donaldson,  an  e:Q)ert  accountant,  who  fre* 
qnently  examined  the  books  of  account  of 
John  QariE's  business,  testified  that  Mrs. 
CSark,  a  few  days  after  John  Clar}c  had  left 
for  Bnxope,  sent  for  him,  and  that  dnrlog 
their  conversation  she  stated  to  him  that 
^Mr.  Clark  had  made  a  deed  for  her  protec* 
tlon,  hut  that  she  would  not  make  any  lue  of 
it,  and  it  wonld  he  all  right  on  his  return." 
SomQ  time  after  the  esecutlon  of  these  writ- 
ings John  CSark  changed  the  name  of  the 
saddlery  business  at  the  suggestion  of  his 
wife,  he  says,  to  the  name,  "John  Clark  A 
Son,"  and  had  letter  heads,  bill  heads,  and 
the  sign  on  the  business  house  Changed  ac- 
cordingly, all  with  his  wlfe^  knowledge. 
And  he  continued  the  management  of  both  the 
real  property  and  the  business  SB  before.  Tbe 
conduct  of  both  Elizabeth  and  John  dark 
tends  to  corroborate  defendant's  statranents 
as  to  the  purpose  of  the  executltm  of  the  deed 
and  bill  of  sale,  and  that  delivery  thereof 
was  not  nude  nor  Intended,  by  either  of  them, 
but  that  they  were  only  to  become  effective 
in  case  anything  happened  to  John  Clark  on 
the  contemplated  trip.  Possesion  of  the  deed 
and  bill  of  sale.  If  Such  she  had,  could  not 
effect  a  delivery  If  none  was  Intended  by 
John  Clark,  and  in  every  case  where  the  evi- 
dence shows  that  she  had  the  custody  of  them 
It  was  In  the  absence  of  her  husband  and 
without  his  knowledge.  If  he  had  Intended 
them  as  a  gift  to  his  wife,  or  to  divide  the 
property  with  her,  It  Is  not  reasonable  that 
he  would  have  deeded  ber  the  bulk  of  his 
property,  including  the  saddlery  business  of 
which  be  was  and  always  had  been  In  person- 
al charge;  nor  would  the  deed  have  been 
kept  from  the  record.  It  Is  unimportant  that 
the  deed  might  have  been  inoperative  in  case 
of  Clark's  death  for  want  oi  delivery  during 
his  life.  We  are  only  dealing  with  conditions 
as  we  find  them.  There  was  no  witness  to 
any  act  of  delivery  and  Clark's  testimony  as 
to  what  took  place  concerning  the  dtsiKtsttlon 
of  the  writings  Is  conclusive,  unless  it  is 
overcome  by  circumstances  or  subsequent  con- 
duct tending  to  establish  a  delivery.  The 
whole  situation  and  the  circumstances  exist- 
ing at  the  time  of  the  execution  of  the  deed 
and  bin  of  sale,  as  disclosed  by  the  evidence, 
lend  credence  to  his  statements,  and  over- 
come any  presumption  that  may  arise  from 
the  execution  of  the  deed  and  his  wife's  cus- 
tody of  it 

Plaintiffs  offered  as  evidence  tending  to  es- 
tablish delivery  of  the  deed  and  bill  of  sale 
the  account  books  of  John  Clark  as  disclosing 
a  purpose  to  recognize  Elizabeth  Clark's  own- 


mhip  of  the  property,  and  for  that  purpose 
call  particular  attention  to  an  entry  In  a 
Journal  ot  the  John  dark  buslnesL  The  en- 
try referred  to  Is  on  page  149,  as  follows: 

JanuaiT  1st.  UM. 

KL  lira.  BHssbeth  a  Claife  tt,EM  M 

1.  To  Stock  Acot  Penonal  Accotints 
transferred  from  Hatn  Ledser 
"John  Clark  A  Boa"  to  pw 
eonal  ledgw. 

Horse  Accoimts   ETC  00 

P.  J.  Haan  Donation  Land 

Claim    18,831  68 

Northwest  L.  *  Trust  Co...     850  DO 

Chamber  of  Commerce   BOO  00 

Ladd  *  niton   6,000  00 

Real  BsUte  70,200  00 

Lite  Insurance   i,6«0  2S 

88.6H  SI 

This  account  la  carried  over  from  the  busi- 
ness journal  to  a  new  journal,  being  the  first 
item  on  page  1,  as  follows: 

Janaarr  X,  ISM. 
Parsonal  Acoounts  Transferred  from  John  Olark  A 
Sod  Ledger,  January  i,  18M. 

T.  Horse  Aeootint.   E75  00 

9.  P.  J.  Mann  Donation  Land 

Claim   18,881  68 

10.  Nortbvest  Loan  A  Trust  Co....     8S0  00 

U.  Cbamber  of  Commerce....   600  00 

12.  Ladd  *  Tllton   COOO  00 

5.  Real  SsUte  70,200  00 

6.  Ufe  Insurance   1.S40  » 

To 

1.  mizabeth  Clark  08,6M  OS 

A  new  ledger  Is  also  opened,  the  first  page 
conunendng: 

Slliabeth  ClaA. 
ISM  UM 

Januanr  S,     J.  9MM  OS 

Accounts  are  also  opened  in  it  under  the  ti- 
tles, "Horse  account,"  "Northwest  Loan  & 
Trust  Co.,"  "Ladd  &  TUton,"  "Life  Insur- 
ance,"  "P.  J,  Mann  Donation  Land  Claim," 
"Chamber  of  Commerce,"  "Beal  Estate,"  and 
many  others. 

The  entry  in  the  businesB  Journal  and  the 
one  in  the  new  journal,  above  set  out,  do  not 
even  tend  to  corroborate  the  presumption  of 
delivery  of  the  deed  as  contended  by  plain- 
tiffs, and  there  is  raily  one  item  contained 
therein  that  can  by  any  possibility  have  ref- 
erence to  any  property  described  In  the  deed 
or  bill  of  sale,  and  that  is,  "Beal  Estate, 
70,200.00,"  and  there  Is  nothing  in  the  evi- 
dence showing  directly  that  the  property  is 
the  same  in  both.  On  the  contrary,  the  proof 
tends  to  show  that  three  Items  of  real  estate 
are  Included  in  that  Item,  valued  at  $15,700, 
that  are  not  in  the  deed.  This  new  account 
was  not  opened  until  more  than  13  months 
after  the  date  of  the  deed,  and  makes  no 
reference  to  It  Counsel  for  plaintiffs  lay 
stress  upon  the  term  "personal  accounts" 
used  in  the  entry  as  meaning  Elizabeth 
Clark's  personal  accounts,  but  it  will  not 
bear  such  a  construction.  They  refer  to  the 
personal  accounts  of  John  Clark.  Without 
any  name  or  heading  In  the  new  Journal  to 
Indicate  the  ownership  of  the  book  or  bust 
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DOB,  the  flrat  entiT  hegliiB,  "January  2, 
ISM."  Tbea  follow  seven  Items  which  repre- 
smt  seven  separate  acconnts  taken  from  the 
ImBhieas  ledger,  but  harli^  no  r^erence  to 
the  huslneas,  being  the  personal  aifalra  <^ 
John  caark,  no  one  of  which  was  a  personal 
Secoont  of  Elizabeth  darfe.    Nor  do  they 
refer  to  Ihe  property  described  In  the  deed 
or  bill  of  Bale,  exeept  that  probably  the  Item 
•^1  estate^  70,200.0tr  Included  the  real  es- 
tate described  In  the  deed  with  other  real 
estate^   This  iton  had  been  carried  in  the 
business  ledger  since  1883,  and  this  state- 
ment of  items,  which  is  taken  fn»n  page  149 
of  the  business  ledger,  appears  there  as 
*'p«s<Hial  aconnta  transferred  from  main 
ledger,  *John  Clark  ft  Son,*  to  peraonal  ledg- 
er,** followed  by  the  serm  items  as  in  the 
new  Journal*  There  is  no  contention  by  plaln- 
tlCb  that  John  Clark  hj  these  entries  or 
otherwise  made  a  gift  of  this  property  (ex- 
c^t  the  land  described  In  the  deed)  to  his 
wife,  and  tiie  deed  does  not  cover  much  more 
than  one-half  of  it  The  account  in  no  man- 
ner refers  to  the  deed  or  UU  of  salew  On 
the  contrary.  It  appears  that  it  was  not  an 
effort  to  make  a  separate  account  In  Eliza- 
beth Clark's  name  to  cover  her  sciparate  prop- 
erty, but*  as  testifled  by  CoUlns.  It  sqiarated 
the  saddlery  business,  which  went  on  as  be- 
fore In  the  name  of  John  Clark  ft  Son,  from 
the  other  matters  of  John  Clark,  and,  al- 
though tbe  ^Intlffs  are  daimlng  that  the 
business  was  also  transferred  by  the  bill  of 
sale  to  Elizabeth  Claii£,  it  was  not  pat  in  ber 
nam&    The  purpose  of  the  new  ledger  and 
Journal  and  the  change  In  the  method  of 
keeping  the  accounts  are  made  plain  by  the 
manager  and  the  iKwkkeeper.  The  compensa- 
tion of  ColUns,  the  manager  of  the  buBlnesB, 
Included  a  per  cent,  of  the  profits  of  the  sad- 
dlery business,  and,  as  the  former  system  of 
keeping  the  accounts  made  It  difficult  to  as- 
certain the  profits  of  the  saddlery  business, 
the  change  was  made  to  s^regate  that  busi- 
ness from  all  of  Clark's  other  business.  Col- 
Uns said:    "Prior  to  that  the  business  was 
all  mixed  up,  the  real  etate  was  mixed  In 
with  the  bu^ness,  and  we  could  not  tell 
beads  or  tails  as  to  what  the  business  was 
doing,  or  what  the  real  estate  was  doing; 
and  BO  the  suggestion  was  to  segregate  the 
two  accounts  and  place  the  real  estate  ac- 
count and  every  thing  not  pertaining  to  the 
business  of  John  Clark  ft  Son  Into  one  ac- 
count and  leave  the  business  and  things  per- 
taining to  the  business  In  the  other  account." 
But  when  he  said,  "The  books  were  changed 
to  segregate  the  accounts  of  John  Clark  ft 
Son,  so  far  as  the  bnslnese  was  concerned. 
Into  the  real  estate  account  of  Ellizabeth 
Clark,  as  shown  by  the  deed,"  and  that  this 
was  "after  these  deeds  were  presented  and 
looked  over  and  this  bill  of  sale,"  he  Is 
not  borne  ont  by  the  entries,  nor  by  his 


own  stat^ent  above  quoted.   The  form  of 
the  entry  was  directed  by  Collins  and  made 
by  the  bookkeeper,  Dailgherty,  who  said  the 
change  In  the  books  was  made  to  s^^ate 
the  accounts  not  connected  with  the  busi- 
ness from  those  which  were  connected  with 
it    The  name  of  Elizabeth  Clark  at  the 
top  of  the  first  page  of  the  new  ledger  has 
red  lines  drawn  throu^  It,  and  the  name 
of  John  Clark  Is  written  above  It  The 
name  "Elizabeth  Clark"  is  not  written  at 
the  top  of  that  page  as  the  name  of  the 
owner  of  the  book  or  set  of  books  of  which 
that  Is  the  ledger,  but  as  the  name  In  whlCh 
that  account  Is  carried  in  exactly  the  way  the 
name  "Beal  Estate"  Is  written  at  the  head 
of  page  3,  as  the  name  in  which  that  account 
Is  carried,  and  likewise  each  account  In  the 
book.   In  the  "Loss  and  Gain"  account  page 
3^  the  balance  each  year,  after  1902,  Is  debit- 
ed to  "Estate  of  E.  Clark"  in  red  Ink,  and  in 
aeveral  of  these  entries  the  letter  "E"  has 
been  erased  and  "J"  inserted.   All  of  these 
dianges  were  made  by  Clark's  bookkeeper, 
Mann,  and,  when  asked  about  it,  said  It 
was  done  "to  correct  a  previous  error  on  my 
part  In  carrying  the  account  as  I  had  been 
carrying  It"   He  said  he  made  the  change 
after  consulting  Donaldson,  the  accountant, 
and  that  John  Clark  knew  nothing  about  It 
This  was  evidently  not  done  to  cover  up  any 
thing,  as  it  was  done  in  a  bungling  man- 
ner, and  Is  conspicuous  rather  than  hidden. 
Placing  this  account  originally  In  the  name 
of  Elizabeth  Caark  was  the  work  of  an  In- 
competert  bookkeeper.  If  the  Intention  was 
to  put  the  ttansactlms  arising  out  of  the 
property  described  In  the  bill  of  sale  and 
deed  in  her  name,  tiie  account  should  have 
Included  nothbDg  else  and  should  have  Identl- 
fled  the  source  of  the  title.    However,  we 
Aeem  these  erasures  immaterial  to  the  innes 
here.    It  clearly  appears  that  the  account 
was  intended  as  the  personal  account  of  John 
Clark  and  the  disclosures  of  the  bo<^,  of 
the  form  of  the  raitries,  do  not  In  any  man- 
ner tend  to  establish  the  delivery  of  the  deed 
and  bill  of  sale  prior  to  the  death  of  Eltza- 
beth  Clark,  and  these  conclusions  dispose  of 
the  snlt  adversely  to  the  contention  of  plaln- 
tlffs. 

The  decree  of  the  circuit  court  Is  affirmed. 


RYDALCH  V.  ANDERSON. 
(Supreme  Court  of  Utah.    Jan.  6,  1910.) 
1.  ADVESSB  Possession  (fi  87*}— Requisites 
—Payment  or  Taxes. 

Where  land  had  been  c»ccnpled  under  a 
claim  of  right  for  about  24  years,  so  as  to  ac- 
quire title  under  Comp.  Jja.va  1876,  §S  1097- 
1104,  requiring  7  years'  adverse  possesaion  to 
acquire  title,  wBen  Comp.  Laws  1888.  i  3137. 
effective  in  1888.  was  enacted,  making  payment 
of  taxes  essential  to  the  aeqaialtlon  of  title  by 
the  advene  poaaMdon,  title  by  adrerH  poaset- 
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sion  wu  complete  wlthoat  the  paTment  of  taxes, 
either  daring  the  adverse  boldinK  or  thereafter.i 
[Ed.  Mote. — For  other  cases,  see  Adverse  Pos- 
•essioii.  Cent.  Dig.  {  501;  Dec  Dig.  S  87.*] 

2.  BOtTKDAKDES  (|  4S*}--E8T0FPBL  BT  AOQUI' 

ncxROB— FkBSons  Ebtofped— HsiBa. 

An  heir  would  be  estopped  by  his  ances- 
tor's acQalescence  in  an  a«reemeat  with  an  ad- 
joining landowner  as  to  their  boundaries,  if  the 
ancestor  himself  would  be  estopped. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  S  289 ;  Dec.  Dig.  f  4a*] 

5.  BODNDAXIEB  (f  48*)— ESTOFFBL  BT  ACQUX- 
BSOBNCfi— BfTEOT  OF  SlTBSEqUKlIT  AOTB  Or 

Pabtibb. 

The  predecessors  of  defendant  and  plaintiff 
located  land  on  sections  23  and  26,  respec- 
tlTcly,  before  It  was  surveyed  and  the  section 
line  mn,  and  in  1865  they  agreed  upon  a  tri- 
angular line  as  the  boundary,  and  erected  a 
fence  on  the  line,  lliereafter  the  land  was  sur- 
veyed and  the  government  section  line  run  so  as 
to  cut  through  the  triangular  line,  but  as  to 
the  part  of  the  land  In  controversy,  the  line  as 
originalty  established  and  fenced  was  rec<vniz- 
ed  and  acquiesced  in  as  the  true  line  from  the 
time  it  was  established  to  1905.  Held,  that  de- 
fendant was  estopped  from  claiming  title  to  the 
tract  In  contmveray  within  the  triangular  line 
fenced  in  m65  to  the  extent  that  the  parties 
had  continaed  to  treat  it  as  the  bonndu^  ^ioe, 
and  that  they  thereafter  abandoned  in  part  the 
original  line  and  accepted  the  section  line  as 
the  boundary  for  a  part  of  the  distance  on  ei- 
ther ^de  of  the  tract  In  controversy,  or  that  de- 
fendant's deeds  from  his  predecessor  did  not 
refer  to  anj  land  In  aeetlon  26^  waa  Immate- 
rial.* 

[Ed.  Note^For  oilier  euea,  see  Boundaries, 
Cent.  Dig.  K  282-242:  DecTDig.  |  4&*] 

4.  BOUNDABIU  a  48*)— ESTOFPBL  BT  AOQUZ- 
BBCENCK. 

Whether  one  is  estopped  from  claiming 
land  beyond  an  agreed  boundary  acqolesoed  in 
by  him  must  be  decided  largely  upon  the  partic- 
ular facts  of  the  case,  and  no  absolute  rule  can 
be  applied  to  every  case. 

[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  H  232-242;  Dec  Dig.  {  48.*1 

6.  Nbw  Tbxal  (I  105*)— Newlt  Disoovebed 

BVIDENOB— EVIDENCB  OH  COLI.A.TBBAI,  &CA.T- 

mt. 

In  an  action  to  quiet  title  to  land,  in  which 
defendant  claimed  to  a  certain  fence,  fixed  as 
the  boundary  by  the  parties'  predecessors,  de- 
fendant testified  that  before  be  purchased  from 
the  heirs  of  his  predecessor  they  stated  that 
their  land  was  bounded  by  the  fence.  Plaintiff 
filed  with  his  motion  for  a  new  trial  an  affida- 
vit of  one  of  such  heirs,  to  the  effect  that  when 
defendant  purchased  from  the  heirs,  affiant  told 
him  that  the  fence  ^as  not  the  true  boundary, 
and  they  would  sell  only  what  they  owned. 
BeU  that,  even  if  the  statement  contained  in 
the  affidavit  was  newly  discovered  evidence,  it 
was  not  such  as  to  r<>qtiire  a  new  trial,  as  Its 
only  effect  was  to  contradict  defendant's  testi- 
mony on  a  collateral  matter. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  {|  183,  221-223,  229 ;  Dec;  Dig.  i 
105.*] 

6.  NiBW  Trial  (8  108*)— Nbwlt  Discotebkd 
EvinENCE— Pro  n  ABLE  Eftect. 

Where  allejrpH  newly  discovered  evidence 
for  which  plaintiff  soueht  a  new  trial  wonld 
merely  affect  dpfpndaTit'e  credibility  as  a  wl^ 
nesst  and  would  not  change  the  result  even  if 
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'  detendanf  B  testimony  on  the  question  to  which 
the  newly  dlsoorered  evidence  related  was  elim- 
inated, it  waa  not  ground  fdr  nqolring  a  new 

trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  U  226,  227;  Dec;  Dig.  |  108.*] 

T.  New  Tbiaz.  Q  28*)— Mxscohduot  or  Pab- 

TIBS. 

In  an  action  to  quiet  title,  In  which  defend- 
ant claimed  to  a  ce^aln  fence  alleged  to  have 
been  fixed  and  acquiesced  in  as  the  Iwondary 
by  the  parties'  predecessors,  defoidant  servea 
notice  on  plaintiff  for  the  taking  of  a  nrareri- 
dent's  deposition,  but  did  not  SLiterwards  have 
it  taken,  and  plaintiff  produced  the  affidavit  of 
such  person  in  support  of  his  motion  for  new 
trial,  stating  that  he  told  defendant  when  the 
latter  purchased  from  htm  that  tbe  fence  was 
not  the  true  boundary  line  between  his  and 
plaintiff's  land,  ^eld  that,  in  at)sence  of  a  fur- 
ther showing  1^  the  record,  defendant's  failure 
to  take  the  deposition  of  audi  witness  after  serv- 
ing notice,  and  to  Inform  plalntifTs  counsel 
thereof,  would  not  authorise  a  new  trial  on  the 
ground  of  misconduct. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  42;  Dec.  Dig.  §28.*] 

8.  JUDGlfBNT  ({  251*)  —  COITFOBUITT  TO  18- 
BUES. 

Where,  in  an  action  to  quiet  title,  in  which 
defendant  claimed  that  a  certain  fence  waa  the 
boundary,  the  pleadings  and  eridence  did  not 
raise  the  qaestimi  as  to  defendant's  ri^t  to 
have  plaintiff  erect  a  fence  upon  the  tmundary 
line  to  which  defendant  claimed,  the  decree  for 
defendant  Impzoperiy  required  plaintiff  to  erect 
such  fence. 

[Ed.  NotA— For  other  cases,  see  Judgment; 
Cent  Dig.  I  437:  Dee.  Dig.  t  251;*  Quieting 
Tide,  Cent  Dig.  |  99.] 

Appeal  tmm  District  Court,  HUM  District; 
M.  U  Ritchie,  Judge. 

Action  by  John  Bydalcfa  against  0.  Le  'Raj 
Anderson,  administrator  of  tbe  estate  of 
Ghariea  h.  Anderson,  deceased.  From  a 
Judgment  for  defendant,  plalnUff  appeals. 
Affirmed  as  modified. 

Hard  &  Hurd,  for  appellant  Evans  & 
Evans,  for  ret^ndent 

FBICK,  J.  TlilB  is  an  action  to  determine 
an  adrerse  claim  to  38.86  acres  of  land,  of 
which  appellant  claimed  to  be  the  owner 
in  fee,  and  In  which  lie  aUc^i^  one  Charles 
L.  Anderson  dalmed  some  interest  Aftw 
tbe  case  bad  terminated  in  tbe  district  court, 
and  about  tbe  time  the  appeal  waa  filed  In 
this  court,  said  Anderson  died,  and  <X  Le 
Boy  Anderson  was  substituted  for  the  de- 
ceased. We  make  this  exEdanatlon  at  this 
time  for  tbe  ruson  that,  notwithstanding  tbe 
death  of  tbe  original  party  defendant  as 
aforesaid,  we  sball  hereafter  In  this  opin- 
ion refer  to  tbe  deceased  as  reqpondent 

Respondeat,  in  bis  answw,  denied  that 
appellant  was  the  owner  of  tbe  eotlie  88.86 
acres,  and,  by  way  of  countwdaim,  set  up 
title  to  a  triangular  parcel  ot  land  Indnded 
within  said  88^  acres  In  himself.  Bespond- 
ent  dalmed  title  to  said  parcel  by  adverse 
possession,  and  also  by  reason  ot  tbe  estab- 
llsbment  of  a  boundary  Une  between  ai^l- 
lant's  and  respondent's  land,  which  had  been 
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eataUlahed  and  aognteBced  In  for  a  period 
of  40  yean  by  the  predecessora  In  Interest 
of  tbe  lands  now  owned  by  appellant  and 
ieqp<nidfiii^  and  particularly  Oie  land  in  con- 
troversy. 

The  following  diagram  will  show  the  pre- 
dse  location  of  the  parcel  of  land  in  con- 
trorerayt  and  will  also  show  the  alleged 
booudary  liae,  and  will  thoa  help  to  illua- 
trate  the  qoeationa  to  be  decided. 


dec  23 
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\ 

\ 

A  li?  , 
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yn.  6  w. 

The  line  marked  A,  B  is  the  section  line 
between  sections  28  and  26,  township  2 
range  6-  W.,  of  the  Salt  Lake  Meridian, 
Tooele  coonty,  Utah.  The  evidence  does 
not  show  the  precise  time,  but  some  time 
prior  to  1805,  the  predecessor  in  Interest  of 
re^ndent,  a  Mr.  Kimball,  located  upon  and 
took  possession  of  the  lands  shown  in  tbe 
diagram  as  being  In  section  23,  and  one  Wil- 
liam C  Rydalcb,  the  father  of  appellant, 
and  mider  whom  he  claims  as  an  heir,  lo- 
cated on  and  took  possession  of  the  lands 
shown  In  the  diagram  as  being  In  section  20. 
From  the  evidence  It  is  made  to  appear  that 
when  the  lands  were  located  as  aforesaid 
by  Mr.  Kimball  and  Mr.  Bydalch,  no  gov- 
ernment survey  thereof  had  been  made,  and 
hence  had  not  been  subdivided  into  sections 
and  parts  of  secQons.  By  reason  of  this 
fact  Mr.  Kimball  and  Mr.  WUllam  C.  Ry- 
dalch  established  a  bonndary  line  between 
the  lands  located  and  claimed  by  each  of 
than.  Tills  line  was  established  by  what 
a  witness  designates  as  a  "rope  sarvey." 
By  this  so-called  survey  a  line  was'  estab- 
llshed,  which  appears  on  the  diagram  as  a 
brokm  or  dotted  lln^  indicated  by  the  let- 
ters "c"  "d,"  "e."  In  1865  or  1866  a  fence 
was  erected  on  the  line  aforesaid,  which, 
the  evidence  shows,  at  one  time  may  have 
extended  easterly  beyond  the  point  "e."  and 
also  may  have  extended  westerly  beyond  the 
ptHnt  "c."  The  court  found,  and  we  think 
the  finding  is  supported  by  some  evidence, 
that  WlUlam  C  Bydalch  maintained  the 
eaiteriy,  while  Mc  Kimball  ™«i«*«<t.^  the 


westerly,  portion  of  the  fence  while  th^ 
Uved.  Mr.  WUllam  <X  Bydalch  died  in  1900 
or  1001.  One  of  his  sons,  who  lived  on  or 
near  the  land  for  50  years,  when  asked  about 
the  fence,  tesUfied,  "My  father  had  it  buUt" 
This  son  also  testified  that  his  father,  for 
30  or  40  years,  had  always  maintained  a 
fence  along  the  boundary  line  In  question, 
and  that  Mr.  E^ball  had  always  claimed, 
used,  and  occupied  the  land  to  the  north  of 
the  fence,  and  that  Mr.  Wllltam  O.  Bydalch 
always  used,  daimed,  and  occupied  the  land 
south  thereof.  Another  witness  testified  that 
he  knew  of  the  fence  for  many  years;  that 
in  1804  Mr.  Wllltam  C.  Bydalch,  the  father 
of  appellant,  employed  the  witness  to  plant 
some  poplar  trees  along  the  line  of  the  fence ; 
that  Mr.  Bydalch,  at  the  time,  told  the  wit- 
ness that  be  (Bydalch)  wanted  a  row  of 
trees  planted  on  the  line  between  Mr.  Kim- 
ball's and  Mr.  William  0.  Bydalcb's  lands; 
that  he  told  the  witness  to  plant  the  trees 
along  the  line  ot  the  fence,  and  that  the  wit- 
ness planted  them  as  directed;  that  some 
of  the  trees  were  standing  and  growing  at 
the  time  of  the  trial,  while  others,  and  es- 
pecially those  planted  on  the  higher  or  dry 
part  of  the  land  had  died.  This  witness  also 
testified  that  the  fence  was  a  post  and 
pole  fence,  and  was  maintained  as  aforesaid. 

The  land  in  controversy  is  the  triangular 
parcel  marked  F,  bounded  by  the  lines  mark- 
ed "g,  h,"  "h.  d."  and  "d,  g,"  as  shown  on 
the  diagram,  and  contains  4.68  acres.  The 
record  tltie  to  the  land  In  section  26  shown 
on  the  diagram,  at  the  time  of  the  death  of 
William  C.  Bydalch,  the  father  of  appellant, 
was  In  said  Bydalch,  as  appears  from  a  Unit- 
ed States  patent  Issued  to  him  April  25, 
1871,  by  which  there  was  conveyed  to  him 
the  N.  S3.  %  of  section  26,  township  2  S., 
range  6  W.,  S.  L.  M.,  in  Tooele  county,  Utah. 
It  was  also  conceded  at  the  trial  that  a  patent 
had  been  duly  Issued  whereby  tbe  El  ^  of 
the  N.  W.  ^,  of  section  26,  township  and 
range  aforesaid,  was  duly  conveyed  to  said 
William  C.  Bydalch.  The  evidence  does  not 
disclose  the  date  of  the  later  patent,  but 
the  court  found  that  It  was  issued  February 
2,  1883,  and  recorded  on  September  2,  1880. 
The  record  title  of  appellant  to  all  of  the 
land  In  section  26,  Including  the  triangular 
parcel  marked  P  on  the  diagram,  Is  not 
questioned ;  and,  unless  the  respondent  has 
acquired  title  by  adverse  possession,  or  unless 
the  title  is  in  him  by  reason  of  the  fact 
that  that  portion  north  of  tbe  fence  was,  by 
the  respective  owners  of  the  land  on  the 
north  thereof,  for  all  practical  purposes, 
determined  to  be  a  part  of  section  23,  tbe 
appellant  should  succeed  in  this  action. 

In  this  connection  respondent  testified  that 
he  purchased  the  land  north  of  the  fence 
in  1888  from  the  Kimballs;  that  when  be 
purchased  the  land  the  fence  was  intact,  and 
that  he  was  told  by  some  of  the  Kimball 
heirs  that  all  of  the  land  north  of  tbe  fence 
wu  owned  by  tbe  Kimballs;  that  he  Urn- 
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self  had  be^  familiar' wltb  the  land  and 
fence  for  40  years  or  more,  and  had  always 
assumed  that  the  land  north  of  the  fence  was 
owned  by  the  Klmballs,  and  the  land  south 
thereof  by  Hr.  William  C  Rydalch;  that 
respondfflit  pnrchased  the  land  b^evlng  that 
the  triangular  strip  In  question  belonged 
to  the  Klmballs,  and  that  It  was  biclnded  Id 
the  lands  he  purchased  in  section  23;  that  at 
the  time  he  purchased  he  took  possession  of 
the  lands,  and  used  them  and  remained  In 
actual  possession  thereof  up  to  the  time  of 
trial,  except  for  a  short  time  in  Blay,  1905, 
when  appellant,  during  respondent's  absence 
from  the  state,  broke  down  a  portion  of  the 
fence  and  entered  upon  the  triangular  parcel 
in  dispute ;  that  he  paid  all  the  taxes  assess- 
ed against  the  land  he  purchased,  but  that 
he  was  never  assessed  on  any  land  In  sec- 
tion 26,  but  said  that  he  thon^t  that  the 
assessor  assessed  the  land  north  of  the  ftttce 
as  belonging  to  respondent. 

The  findings  of  the  court  are  very  full  and 
explicit  Among  others,  the  court,  in  snb- 
8tance,'fonnd  as  follows:  That  for  40  years 
b^ore  the  commencement  of  this  action  the 
parcel  of  land  marked  P  on  the  diagram  was 
within  the  Indosure  of  respondent  and  his 
predecessors  In  interest,  and  was  s^arated 
ftrom  the  lands  of  appellant  by  the  fence 
shown  on  the  diagram;  tbat  during  all  of 
the  time  aforesaid  respondent  and  bis  pred- 
ecessors lu  Interest  have  used  said  parcel 
of  land  In  connection  with  the  other  lands 
owned  1^  the  Klmballs  and  by  than  con* 
v^ed  to  respondent ;  that  said  use  was  open, 
continaonfl,  and  without  any  interference 
from  any  one^  and  the  tue  of  said  parcel  as 
aforesaid  was  acquiesced  In  by  all  until  qaes- 
tioned  by  appellant  In  1905;  that  the  fence 
In  question  remained  in  practically  the  same 
place  since  It  was  established  in  1865,^  and 
from  said  time  forward  was  always  k^t  In 
repair ;  that  respondent  and  his  predecessors 
in  Interest  were  In  possession  of  said  parcel 
of  land  under  a  claim  of  right,  dalmlng  title 
thereto  during  all  of  the  time  aforesaid 
against  all  the  world  except  the  United 
States.  The  court  also  found  that  In  1898, 
when  respondent  purchased  the  land  from 
the  Klmballs,  the  section  comers  and  lines 
of  sections  23  and  26  were  well  established, 
and  were  easily  ascertainable.  We  ronariE 
here  that  the  fact  appears  to  be,  as  herein- 
before stated,  that  In  1805  sections  23  and 
26  had  not  been  snrreyed,  but,  in  rlew  that 
the  first  patent  was  Issued  to  Mr.  William 
C.  Bydalch  In  1871,  it  would  seem  that  the 
lands  must  have  been  surreyed  some  time 
prior  to  that  time.  We  ronark,  further, 
that  while  the  second  pat^t  was  not  Issued 
to  William  C.  Rydalch  for  a  part  of  the  land 
in  controversy  until  1888,  there  Is  absolutely 
nothing  to  show  at  what  time  prior  to  the 
Issuance  of  said  patent  be  may  have  com- 
plied with  the  laws  of  the  United  States 
which  would  entitle  him  to  a  patent  Upon 
the  findings  the  court  entered  Judgment  qulet> 


lug  the  title  to  the  pared  of  land  In  qneft* 
tlon  In  respondent  and  ai^lant  presenta 
the  record  for  review  on  Ri^>eal. 

The  principal  assignments  ct  error  i^te 
to  the  findings  of  fact  and  condodons  of 
law  as  found  by  the  conrt  and  the  oTerml- 
ing  of  appdlanf 8  motion  for  a  new  trial. 
Appellant's  contention  that  the  findings  of 
fact  are  not  supported  by  tlie  evidence  Is,  in 
our  Judgment,  not  tenable.  The  evidence 
Is  all  one  way,  and  we  cannot  see  how  the 
court  could  well  have  found  the  facts  other* 
wise  than  he  did.  The  only  question,  as 
we  view  the  matter,  therefore,  Is  whether 
the  court's  concloslons  of  law,  deduced  from 
the  undisputed  facts,  are  sound. 

The  effect  of  the  contention  is  that  the 
conclualouB  of  law  and  Judgment  are  orrone- 
ous  for  the  following  reasons :  (1)  That  the 
record  title  Is  conceded  to  be  in  appellant; 
and  (2)  that  respondent  did  not  establish 
title  In  himself  by  adverse  possession  because 
he  did  not  prove  that  he  had  paid  the  taxM 
assessed  against  the  parcel  of  land  In  ques* 
tlon,  as  required  by  the  statutes  of  this 
state.  Conceding  the  foregoing  statement  to 
be  correct,  is  the  judgment  necessarily  er- 
roneous? As  we  have  seen,  the  title  to  the 
northeast  quarter  of  section  US  passed  from 
the  United  States  to  appellant's  father  in 
April,  1871.  Both  the  legal  and  record  title 
to  that  portion  of  the  triangular  parcel  In 
question  which  is  In  the  quarter  section 
aforesaid,  were  thus  In  ai^llant^s  father, 
and  not  in  the  United  States,  since  April, 
1871.  The  statute  requiring  the  paym«it 
of  taxes  as  a  prerequisite  to  acquiring  title 
by  adverse  possession  in  this  state  went  Into 
effect  in  188&  Section  8137,  Comp.  Laws 
1888;  B.  G.  W.  By.  Co.  v.  Salt  Lake  Inr, 
Co.  (Utah)  101  Pac.  590.  From  the  findings 
of  fact  based,  as  we  think,  upon  the  nndlft* 
puted  evidence,  the  Klmballs,  the  predeces- 
sors In  interest,  and  under  whom  respond- 
ent claims,  were  lu  actual  possession  under  a 
claim  of  right  of  the  parcel  of  land  In  ques- 
tlon  from  a  time  prior  to  1865.  They  were 
thus  In  continuous  possession  of  the  parcel 
for  a  period  of  about  28  years  before  the 
statute  requiring  the  payment  of  taxes  went 
into  efl^ect  and  for  a  period  of  17  years  after 
the  title  had  passed  from  the  United  States 
to  William  C.  Rydalch  for  that  portion  in- 
cluded in  the  patent  of  1871.  Prior  to  the 
time  when  the  statute  la  question  weat 
Into  effect,  7  years'  adverse  possession  with- 
out the  payment  of  taxes  was  sufficient  to 
acquire  title  to  real  lu-operty  lu  this  state. 
Comp.  Laws  1876,  pp.  363-365,  i{  1097-1104, 
The  section  adopted  in  188S  was,  in  all  prolH 
ability,  taken  from  the  state  of  California. 
The  California  Supreme  Court  In  construing 
the  statute,  has  repeatedly  held  that,  if  the 
statutory  period  of  adverse  possession  had 
fully  run  when  the  statute  requiring  the 
payment  of  taxes  went  Into  effect  the  title 
by  adverse  possession  was  complete  without 
the  paymoit  of  taxe^  and  that  it  was  Im- 
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material  whether  the  taxes  were  BnbMqneDt- 
l7  paid  or  not  Webber  t.  CSarke,  74  Gal. 
IS;  15  FttA  431;  Jobneoii  t.  Brown,  68 
CU.  892;  Sharp  t.  Blankenshlp,  69  GaL  288; 
&  P.  By.  Ok  T.  Whltaker,  109  OaL  278, 
41  Fac.  108S;  Allen  r.  McKay  &  Oo.,  120 
Cal.  83%  02  I%c.  828.  Thl«  doctrine  la  oon- 
feMedly  sound,  If  for  no  other  reason  than 
the  one  that  when  the  atatnte  In  fbroe  iwior 
to  1888  had  fnlly  mn,  the  right  to  the 
property  held  by  adverse  possession  became 
a  Tested  right  which  conid  not  be  affected 
l7  a  BDbeeqnent  change  of  the  law.  The 
title  by  adverse  poaaesalon  to  that  portloa  of 
the  triansolar  pwtlon  which  la  a  part  of 
the  N.  W.  ^  of  the  N.  E.  K  of  aecUon  2S 
was  therefore  complete  In  reoMmdenfa  pred- 
eoeaaors  In  Interest  long  before  the  atatute 
of  1888,  requiring  the  payment  of  taxea, 
went  Into  effect.  Under  the  flndlnga  and  the 
nndleputed  evidence  respondent's  title  hy  ad- 
verse iXM»ession  to  that  portion  of  the  land 
Jast  referred  to  can  thus  not  be  questioned. 
But,  In  view  that  the  court  quieted  the-title 
to  the  whole  parcel  In  respondent,  the  Judg* 
mmt  may  stUl  be  erroneous. 

It  must  be  remembered  that  the  legal  title 
to  that  portion  (tf  the  triangular  parcel  In 
question  whldi  forms  a  part  of  the  N.  B.  )4 
of  the  N.  W.  ^4  of  section  28  did  not  pass 
fnun  the  United  States  to  WUUam  a  By- 
dalch,  the  father  of  appellant,  untU  1888. 
In  view  of  this  fact 'counsel  for  appellant 
contrad  that  respondentfs  predecessors  could 
not  acquire  title  until  after  the  title  pasaed 
from  the  United  Statea.  Xf,  therefore,  the 
law  with  respect  to  acquiring  title  ad- 
verse pwsesalon  la  as  we  have  Just  stated  it 
to  be^  tbea  neither  the  respondent  nor  his 
predecessors  in  interest  ooold  have  acquired 
title  to  any  portion  of  land  lying  in  the  N. 
E.  %  of  the  M.  W.  %  of  aecUon  26  without 
the  payment  of  taxea  as  required  by  the  stat- 
ute which  became  effecUve  In  1888.  The 
only  proof  that  respondent  did  or  could 
make  with  respect  to  the  payment  of  taxes 
was  that  he  paid  all  the  taxes  assessed 
against  the  land  on  the  north  side  of  the 
fence  since  he  purchased  and  went  Into  pos- 
session of  it  in  1898.  He^  howevw,  conceded 
that  the  land  was  assessed  by  government 
anbdivlslons  only,  and  that  he  never  was  as- 
sessed, nor  paid  any  taxes,  as  far  as  he 
knew  on  any  land  in  section  26.  Assuming, 
for  the  purposes  of  this  decision,  that  the 
evidence  adduced  in  this  case  did  not  au- 
thorize the  court  to  find  that  the  statute 
with  regard  to  the  payment  of  taxes  waa  cam- 
plied  with,  and  that  therefore  title  by  ad* 
vene  possession  waa  not  estaUlshed  to  that 
portiou  of  the  triangular  piece  above  refer* 
red  to,  does  respondenfs  title  fail  for  that 
reason?  Stating  die  pvopoaitioii  in  anoliier 
form,  is  the  re^ndent  in  view  of  aU  the 
facts  and  drcnmstances  in  this  caae^  re- 
quired to  establish  title  as  against  appellant 
by  showing  that  respondent  had  paid  the 
taxes  required       the  statute  or  may  he^ 


in  view  at  Ihe  flicts  and  drcnmstances,  su& 
cessfully  <3alm  that  appeUant  is  estopped 
fnntt  aaserting  title  to  the  land  north  of  the 
fence  in  so  far  aa  the  same  Is  included  with- 
in the  triangular  parcel  in  question? 

As  we  have  seen,  the  evidence  is  undis- 
puted that  for  a  long  time  prior  to  the  iasu- 
Ing  of  the  pataita  referred  to^  a  boundary 
Une  betwem  the  lands  owned  by  appellantfs 
father  and  the  Kimballs,  the  predecessors 
In  interest  of  reeptmdent,  had  bent  estab-. 
Ilshed.  That  this  boundary  was  open,  and 
visibly  marked  <m  the  ground  by  a  fence 
which  appellanf  a  fiither  seemed  anxious  to 
maintain  and  make  permanent  long  after  he 
bad  obtained  tltie  from  the  United  States  to 
the  land  In  dispute,  and  long  after  the  land 
bad  been  surveyed,  so  that  he  at  Inst  had 
the  means  of  knowledge,  If  he  did  not  actu- 
ally know  where  the  government  lines  were 
located.  Is  also  beyond  cavil.  That  appellant's 
father,  the  Clmballs,  and  respondent,  and  all 
interested  parties,  from  1865  down  to  the 
month  of  May,  190S,  bad  continuously  and 
without  question  treated  the  land  on  the 
north  of  the  fence  as  belonging  to  the  Kim- 
balls and  their  successors,  and  that  south  of 
the  fence  as  belonging  to  William  G.  Rydalch 
and  his  successors,  and  that  the  lands  afore- 
said by  both  claimants  were  used,  occupied, 
and  treated  the  same  as  owners  usually  use 
and  occupy  their  lands,  is  not  open  to  dis- 
pute. The  whole  world.  Including  respond- 
ent, therefore,  had  a  right  to  assume  that  the 
ownership  of  the  land  In  fact  was  what  those 
in  Interest  held  It  out  to  be.  Appellant,  as 
the  mere  successor  of  his  father,  is  estopped, 
if  his  father  would  have  been.  The  only 
question,  In  view  of  the  facts  and  dream* 
stances,  therefore,  la:  Would  appellant's  fa- 
ther be  estopped  If  he  survived  to  claim  ti- 
tle to  the  parcel  of  land  in  controversy  as 
against  respondent?  We  are  of  the  opinion 
that  he  would  be. 

The  doctrine  applicable  to  the  facts  la 
well  stated  in  1  Gyc.  1034,  1035,  as  follows: 
"Where  the  proprietors  of  adjoining  lands 
agree  upon,  fix,  and  establish  a  boundary 
line  between  their  respective  tracts,  and  each 
occupies  up  to  the  boundary  line,  their  pos- 
session Is  mutually  adverse  to  each  other, 
and,  if  continued  for  tbe  length  of  time  pre- 
scribed by  the  statute  of  limitations,  will 
ripen  into  a  perfect  title.  Where  an  agree- 
ment of  this  diaracter  exists.  It  is  of  course 
inunatertal  that  the  line  thus  agreed  upon  Is 
not  the  correct  one.  Agreementa  of  this  t!bai- 
acter  are  not  within  the  statute  of  frauds, 
because  they  are  not  considered  as  extend- 
ing to  the  title.  They  do  not  operate  as  a 
conveyance  so  as  to  pass  title  from  one  to  the 
other,  but  proceed  upon  tbe  theory  that  the 
true  Hue  of  aeparatlcm  is  in  dlqinte  and  to 
some  extent  unknown,  and  in  such  case  the 
agreement  serves  to  fix  tbe  Une  to  whl^  the 
title  to  each  extends."  Again,  on  page  1086, 
in  rtferrlng  m<»re  particularly  to  the  esti^ 


Digitized  by  Google 


30 


107  PACIFIC  HEPOBTER. 


pd,  It  I>  said:  '^n  a  number  of  JnrlBdlctlons 
It  seenu  to  be  well  settled  tbat.  where  a 
boundary  line  la  established  agreemoit  of 
two  adjolnliiff  owners,  title  up  to  the  line 
thus  fixed  may  be  acquired  by  estoppel,  as 
wdl  as  adTerse  possession.  Wb«re  ad- 
joining landownws  agree  npw  a  boundary 
line  and  entw  Into  possession  and  imiaoTe 
the  lands  accordli^  to  the  line  thus  agreed 
upon,  ttie  parties  will  be  excluded  from  af^ 
erward  dispuUng  that  ttie  line  thus  agreed 
npon  is  the  tme  one^  even  If  Oie  statute  of 
limitations  has  not  run."  In  Johnson  t. 
Brown,  68  OaL  8S32,  the  Supreme  Court  of 
tbat  state,  after  dlBcusslng  the  question  of 
aoqulrtaig  title  adverse  possession,  on  the 
question  of  estoppel,  at  p^  89S,  says:  "Be- 
sides, where  owners  of  adjacoit  parcds  of 
land  have  occupied,  adversely  to  each  other 
Cor  more  than  five  years,  their  respective 
tracts  by  a  division  line,  which  eadi  has  rec- 
ognized and  acquiesced  in  as  the  tme  bound- 
ary lln^  during  all  of  that  time,  elth»  la 
estopped  from  aftomrds  questimlng  It  as 
the  true  line."  A  number  of  Gallfomla  cases 
are  dted  In  support  of  the  foregoing  text. 
It  Is  not  necessary  to  refw  to  them  her&  In 
Watrous  v.  Morrison,  83  Fla.,  at  page  287, 
14  South.  807  (SO  Am.  St  B^.  148),  In  Speak- 
ing of  the  effect  of  an  agreed  boundary  line, 
the  Supreme  Court  of  Florida  says:  "The 
line  becomes  billing,  not  upon  the  principle 
that  the  title  to  real  estate  can  be  passed  by 
parol,  but  for  the  reason  that  the  proprietors 
have  by  such  consent  and  conduct  apeed 
permanently  upon  the  limits  or  the  extmt  «f 
their  respective  lands  or  propoty.*' 

Numerous  cases  are  dted  in  support  of 
this  text  Se^  also  HcNamara  v.  Seaton, 
82  IlL  498,  where  It  Is  held  that  undo-  such 
drcunutances  a  inrty  will  be  estopped  from 
claiming  to  the  tme  line,  alOiough  the  stat- 
ute of  limitations  has  not  fully  run.  The 
principle  Is  also  recognised  us  in  the  case 
of  Holmes  V.  Judge,  81  Utah,  260,  87  Pac 
1000.  Counsel  contend,  however,  that  the 
case  last  cited  Is  not  an  authority,  for  the 
reason  that  the  case  is  based  up(m  facts 
whldi  Bbow  that  the  boundary  line  there  In 
question  was  established  because  the  true 
boundary  was  unknown  to  the  parties.  It 
is  further  contended  that  in  the  case  at  bar 
the  fftcts  rtiow  that  the  parties  could  not 
have  Intended  to  establish  a  boundary  line 
for  the  true  line  because  no  true  line  was, 
at  Qie  time,  In  ezlst«ice,  for  the  reason  that 
the  land  had  not  yet  been  surveyed  It  Is 
true  that  where  the  true  line  is  known  par- 
ties may  not  by  parol  agree  upon  some  other 
point  as  the  boundary  line,  and  In  that  way 
pass  title  to  land  by  parol.  This,  however.  Is 
not  that  kind  of  a  case.  Kdther  Is  it  a  case 
where  the  parties  have  only  provisl<mally 
and  for  convailrace  agreed  upon  a  boundary 
line  until  a  permanent  one  Is  or  can  be  estab- 
lished, and  whore  both  parties  intended  to 
claim  to  the  tme  boundaiy  when  establlBh- 
ed.  Under  the  facts  In  this  case  we  think 


the  parties  had  a  perfect  right  to  agree  npon 
a  boundary  line  between  their  claims  as  they 
did.  They  also  had  the  right  to  readjust  tbia 
boundary  line  when  the  section  line  was  e» 
tabllshed,  which,  In  view  of  the  recitals  con* 
talned  In  the  first  patent  referred  to,  Iseaed 
to  William  C  Rydalch,  must  have  been  at 
least  some  time  prior  to  ^1.  It  must  there- 
fore be  assumed  tlut  both  Ur.  Kimball  and 
Bfr.  William  C.  Rydalch  knew  that  the  sec> 
tion  line  bad  beai  established  and  where  it 
was,  but  that  in  view  of  the  Improvements 
th^  had  mad^  or  for  some  othra-  good  rea- 
son, conduded  to  ctmtlnue  the  houncbiry  line 
marked  by  the  fence  as  flie  pwmanrat  bound- 
ary line  between  their  landa  By  doing  so 
they  did  not  contravene  any  public  statute^ 
nor  offend  against  any  public  policy,  so  far 
as  we  are  aware.  To  allow  either  the 
original  owners,  or  their  successors  In  in- 
terest to  disturb  the  boundary  line  without 
ttie  consent  of  all  the  Interested  parties,  aft- 
er it  has  been  established  and  maintained 
by  the  reflective  owners  of  the  adjoining 
properties  for  40  years  or  more,  would.  In 
our  Judgment  be  conducive  of  much  mtsddef, 
and  would  be  contrary  to  the  doctrine  laid 
down  In  the  dedslons  we  have  quoted  from, 
and  contrary  to  the  great  wdght  of  authw- 
ity,  and  would  be  in  direct  mmfilct  with  what 
we  said  In  the  case  of  Holmes  v.  Judge,  su- 
pra. In  referring  to  the  qnestl<m  of  estop- 
pel as  anillcable  to  boundary  line  cases,  we. 
In  closing  the  opiidon  In  tbat  case,  said: 
"Where  parties  have,  for  a  long  term  of 
years,  acquiesced  in  a  certain  line  between 
their  own  and  their  ne^hbors'  prt^ertles, 
they  will  not  thneafter  he  permitted  to  say 
that  what  th^  permitted  to  appear  as  being 
established  by  and  with  their  consent  and 
agreement  was  In  fact  false." 

The  only  difficulty  that  arises  as  the  ques- 
tion is  presented  In  the  case  at  bar  is  that 
only  a  portion  of  the  orl^nally  established 
boundary  line  Is  In  question,  by  reason  at 
which  respondent  apparently  alone  wUl  prof- 
It,  for  the  reason  that  on  either  side  of  the 
triangular  parcel  the  section  line  between 
sections  28  and  26  scans  to  control,  and  the 
old  boundary  line  Is  disregarded.  This,  how- 
ever, Is  a  mere  Inddent  and  therefore  Is  not 
of  controlling  force.  If  It  be  assumed  that 
the  parties,  for  ai^  reason,  abandoned  the 
old  boundary  and  wait  bec/k  to  the  section 
line  for  a  part  of  the  distance,  it  is  no  rea- 
son why  they  were  not  authorized  to  main- 
tain the  old  boundary  line,  as  ttu^  seon  to 
have  done,  for  mer&y  a  portion  of  Its  orlg- 
Inal  length.  The  doctrine  of  adverse  pos- 
session and  estoppel,  as  bsroinbefon  out- 
lined, would  apply  to  the  lands  affected  by 
the  portion  of  the  boundary  line  which  had 
been  maintained.  Indeed.  It  would  seem 
that  the  estfvpel  should  apply  with  greater 
force,  for  the  reason  that  the  original  own- 
ers, for  some  reason  apparently  satisfactory 
to  themselves,  deliberately  insisted  on  main- 
taining the  original  boundary  Una  as  estab- 
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lUhcd  trr  tbem  for  a  part  <tf  Its  <»lsiiu] 
Idt^lth.  In  ViSm  cue  It  seems  clear  that  the 
oili^iul  owners  Intaided  to  maintain  tbe 
oilglna]  tioandary  line  to  tbe  extent  tbftt  it 
la  InTOlred  in  this  action,  at  all  events. 
Whether  the  original  boundary  line  through- 
out Its  oitlre  length  ahonld,  or  AoaiA  not, 
prenll  Is  a  matter  that  Is  not  In  lastn,  and 
tbereftae  not  before  ni^  exc^  InddentaUy, 
as  Indicated. 

Vot  Is  tbe  feet  that  the  description  at  ttie 
land  which  the  respondent  purdiaBed  from 
the  Kimball  hedrs  does  not  refer  to  any  land 
in  section  26  controlling.  The  original  own- 
ers, in  continnli^  as  they  did,  the  original 
boundary  line  after  the  government  Surrey, 
most  be  deemed  to  have  intoided  that  all 
of  the  land  norUi  of  the  bonndary  line  as 
they  established  and  maintained  the  same 
should  be  deemed  a  part  of  the  land  the 
EClmball  heirs.  For  the  purposes  of  the  es* 
toi^Kl  which  we  Invoke  against  the  appel* 
lent,  it,  tfara«for^  can  make  no  dlffemce 
aa  between  him  and  the  respondent  whether 
tiie  respondrat's  deeds  do  or  do  not  omtain 
a  technical  description  of  Uie  lands  purchased 
him.  So  far  as  the  appellant  ia  concern- 
ed, it  Is  enough  that  he  la  esttwed  from 
questioning  the  respondents  title  to  the  lands 
north  of  the  old  Iwundary  line  and  indnded 
within  the  triangular  parcel  of  land  In  ques- 
tion. EadL,  case^  as  we  have  pointed  out,  in 
Holmes  t.  Judge,  supra,  to  a  very  large  ex- 
tent, muBt  be  decided  upon  Its  own  peculiar 
facte  and  drcnmstances,  and,  for  that  rea- 
son, no  hard  and  tMt  rule  can  tw  laid  down 
which  shall  control  In  all  cases. 

What  we  have  eald  covers  all  the  assign- 
ments, exc^t  the  one  that  the  court  erred 
In  ovemiling  the  motion  for  a  new  trial, 
whl(^  we  will  now  proceed  to  consider.  This 
alleged  error  arises  as  follows:  While  the 
case  was  pending  In  the  district  court,  coun- 
Bel  for  respondrat  served  notice  on  counsel 
for  appellant  to  teke  the  deposition  of  a  wit- 
ness who  lived  La  the  state  of  Oregon.  The 
deposition  was,  however,  not  taken.  The 
proposed  witness  was  a  son  and  heir  of  Mr. 
Etmball.  the  original  owner  of  the  lands 
now  claimed  by  respondent  At  the  trial 
respondent,  among  other  things,  testified  that 
before  he  purchased  the  land  some  of  the 
Kimball  heirs,  who  were  then  the  owners  of 
the  land,  said  that  their  land  was  bounded 
on  the  south  by  the  fence  to  which  we  have 
referred.  After  the  case  was  tried  and  de- 
rided, appellant.  In  support  of  his  motion  for 
a  new  trial,  obtained  the  affidavit  of  the  Ore- 
gon witness.  In  which  the  witness  stated  un- 
der oath  that  at  the  time  respondent  pur- 
chased the  land  from  the  Kimball  heirs  the 
witness  informed  respondmt  that  the  fence 
was  not  on  the  section  line,  and  did  not  mark 
the  true  boundary  between  the  Kimball  and 
the  Bydalch  lands,  and  that  they  (tbe  Kim- 
balls)  would  aeW  only  what  they  owned. 
Counsel  now  urge  that  the  court  erred  In  not 
panting  apjpellant's  motion  for  a  new  trial 


upon  the  statement  contained  fa.  the  affidavit 
aforesaid.  As  we  have  seen,  reqwudent  par- 
chased  his  land  In  18M»  and  he  testified  that, 
for  many  yean  prior  to  OEt  time,  he  was 
familiar  with  the  land  he  bought;  and  with 
Ihe  fence  as  located  on  the  south  thereof, 
irtileh  he  assumed  to  be  the  souUi  boundary 
line.  When  raqtondent  thus  fartlier  teMifled 
what  some  of  the  Kimball  heirs  had  told  him, 
he  only  stated  what  he  had  a  right  to  believe, 
and  then  and  there  aj^rlsed  counsd  for  «p> 
p^ant  of  his  versl<m  of  the  facta  Counsel 
thus  knew  at  the  trial  what  reqwndoit's  tes- 
timony was.  If  th^  did  not  think  it  was 
true,  and  were  snr^sed  by  it,  they  should 
thai  have  aj^ed  to  the  court  to  postpone 
farther  trial  of  the  case  nntU  th^  could  ob< 
teln  the  testimony  contradictory  of  re^Kud- 
ent^  statsment  l^he  Queetkm  of  connsti's 
diligence  in  ascertaining  whether  there  was 
any  audi  evidence,  and  In  procuring  it,  would 
then  have  been  presented  to  and  considered 
by  the  trial  court  But  ooonsel  say  that  they 
did  not  know  that  the  Or^on  witness  would 
testify  as  stated  in  his  affldavlt  antll  after 
the  trial  and  decision.  We  shall  therefore  as- 
sume that  counsel  ezerdsed  all  due  diligence 
In  the  matter  of  discovering  the  evld«ic& 
After  assuming  that  the  evidence  as  contain- 
ed in  tbe  affidavit  of  the  Or^on  witness  la 
newly  dIscova«d  evidence,  the  question  aris- 
es: Is  it  of  that  dmracter  for  whldi  a  new 
trial  should  have  been  granted?  We  think 
not  The  evidence  In  all  of  ita  bearings.  Is 
at  most  only  contradictory  of  what  reepond- 
mt  said,  and  HuA,  too,  upon  a  apteral  ma1> 
ter.  A^dn,  assuming  that  it  was  not  m«ely 
omtrsdlctOTy,  it  stiU  remains  a  t&ct  that  it 
did  not  have  great  i'  nny,  bearing  upon  the 
real  issue,  whldi  issue  was:  Did  the  original 
owners  establl^  and  acquiesce  In  a  bound- 
ary line  between  tbe  Kimball  and  Bydalch 
lands?  These  facts,  as  we  have  i>olnted  out, 
are  not  even  seriously  disputed  by  the  evi- 
dence. The  legal  etfect  of  the  evidence  of  the 
Oregon  witness,  therefore,  would  simply  be 
an  attack  upon  the  credibility  of  the  respond- 
ent as  a  witness.  If  all  that  respondent  said 
with  regard  to  what  some  of  the  Kimball 
heirs  stated  to  him  at  or  Immedlatdy  preced- 
ing the  time  he  bought  the  land  were  entirely 
ignored,  the  findings  and  Judgmait  should 
still  be  the  same.  As  to  the  other  parte  of 
respohdent'a  testimony,  he  Is  either  corrob- 
orated, or  they  are  not  disputed  facts,  so 
that  whatever  effect  tbe  stetemente  of  the 
Oregon  witness  might  have  on  respondent'a 
credibili^,  they  could  not  affect  the  result 
reached  by  the  trial  court  whidi,  in  view  of 
all  the  facte  and  circumstances  and  the  law 
applicable  thereto,  we  are  convinced  is  dear- 
ly right 

What  we  have  said  also  covers  counsel's 
contention  tiiat  the  court  erred  In  overruling 
the  motion  for  a  new  trial  utwn  the  ground 
that  respondent's  counsel,  after  serving  no- 
tice of  the  taking  of  the  deposition  of  the 
Oregon  witness,  failed  to  do  so,  and  farther 
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failed  to  Inform  appellant's  conned  of  anch 
fact.  For  anght  that  Is  made  to  appear, 
counsel  for  respondent  may  have  bad  good 
reason  for  not  taking  tbe  deposition.  At  all 
events,  tbdr  conduct  was  not  snch  as  wonld 
authorize  a  court  to  grant  a  new  trial  upon 
the  ground  of  misconduct  for  the  reasons 
appearing  In  this  record. 

Counsel  for  appellant,  however.  Insist  that 
the  court  erred  In  decreeing  that  the  appel- 
lant be  required  to  "erect  a  substantial  fence 
upon  the  old  line  as  described  In  paragraph 
9"  of  the  findings  of  fact.  By  a  r^^rence 
to  the  issues  and  the  evidence  in  support 
th«-eof,  the  matter  referred  to  in  the  fore- 
going quotation  was  not  before  the  court 
for  adjudication.  If  It  were  conceded,  there- 
fore, that  In  an  ordinary  case  to  quiet  title, 
like  the  one  at  bar,  the  court  had  the  power 
to  require  a  party  to  comply  with  such  a 
condition,  yet  In  this  case  no  such  a  ques- 
tion was  presented,  and  hence  could  not  be 
decided.  We  are  of  the  opinion,  therefore, 
that  the  court  erred  in  requiring  the  appe- 
lant to  erect  a  fence  as  provided  In  the  de- 
cree. In  view  that  this  requires  us  to  modify 
the  decree  with  respect  to  a  matter  of  sub- 
stance, we  are  also  of  the  opinion  that  each 
party  should  be  required  to  pay  one-half  of 
the  costs  on  appeal. 

The  judgment  and  decree  of  the  district 
court  Is  therefore  In  all  things  affirmed,  ez- 
c^t  in  the  matter  of  requiring  the  appel- 
lant to  erect  a  fence  as  in  the  decree  provid- 
ed ;  and,  for  the  purpose  of  modifying  the 
Judgment  and  decree  in  that  regard,  the  case 
Is  remanded  to  the  district  court,  with  direc- 
tions to  eliminate  from  said  judgment  and  de- 
cree the  following:  "Aud  erect  a  substan- 
tial fence  upon  the  old  line  as  described  In 
paragraph  9."  When  said  Judgment  and  de- 
cree Is  so  modified.  It  Is  affirmed  as  modified. 
It  is  farther  ordered  that  eadi  party  pay 
one>half  of  the  costs  on  ai^;)eaL 

STBAUP,  a      and  McGABrr,  J.,  concur. 


OIBSON  et  al  T.  COCKRUU  et  al. 
I'Supreme  Court  of  Kansas.    Feb.  12,  1910.) 

fSyllahu*      the  Court.) 

1.  Taxation  (}  7^*)— Coupbouuk  Tax  Deed 

— Validitt. 

A  compromise  tax  deed  more  than  five  years 
old  is  not  void  on  Its  face  becauee  It  recites  that 
the  county  compromised  the  delinqoeat  taxes  for 
certain  years  leaving  delinquent  taxes  for  sub- 
sequent ^ears  not  compromised,  where  such  deed 
further  recites  that  the  delinquent  taxes  for  the 
subsequent  years  were  paid  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  762.*] 

2.  Taxation  4(  666,  788*)— Ooufroiusiko 
Taxes— CoMPBOHiSK  Tax  Deed— Vauditt 
— Frebttuption. 

In  compromising  taxes  the  county  board 
may  indnde  In  tlie  compromise  all  delinquent 


taxes  which  are  a  lien  on  the  premises  at  the 
time  the  compromlBe  Is  ordered,  or  it  may  com- 
promise the  aelinqueot  taxes  lor  certain  yean 
On  condition  that  tbe  purchaser  pay  the  delin- 
quent taxes  In  full  for  the  other  years;  and 
where  the  tax  deed  Is  five  years  old,  and  where 
the  facts  are  like  those  referred  to  In  tbe  pre* 
cedmg  paragraph,  It  will  be  presumed  that  the 
purchaser  was  required  to  pay  tbe  delinquent 
taxes  for  the  other  years  as  a  condition  to  mak- 
ing the  order,  and  that  they  were  paid  at  the 
time  the  certificate  Issued. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  11  606,  788.*] 

3.  Taxation  (|  756*)— Tax  Deed— VALiDnr, 
A  tax  deed  more  than  five  .vears  old  will 
not  be  held  void  on  its  face  because  It  name* 
the  grantee  as  "EX  £!.  Cock  rum  &  Son." 

[EM.  Note.— For  other  cases,  sea  Ototlon. 
Dec  Dig.  i  755.  *J 

Appeal  from  District  Court,  Stanton  Coun- 
ty; W.  H.  Thompson.  Judge. 

Action  by  Charlee  EL  Gibson  and  Albert 
B.  King  against  John  V.  Co<^nim  and  oth- 
ers. Judgment  for  def^dants,  and  plalntlfte 
appeal.  Affirmed. 

Thos.  A.  Scates  and  Albert  Watkms,  for 
appellants. 

PORTER,  J.  Tbe  trial  court  adjudged  a 
tax  deed  to  be  good  and  that  It  extinguished 
a  mortgage  Hen  of  the  appellants.  The  ap- 
pellees had  be^  In  possession  of  the  prem- 
ises under  the  tax  deed  for  more  than  five 
years.  It  was  a  compromise  tax  deed,  dated 
August  29,  1902,  and  shows  on  the  face  that 
the  premise  were  sold  to  the  county  Sep* 
tember  4,  1894,  for  the  taxes  of  1S93;  that 
on  January  8,  1901,  tbe  commissioners,  by 
their  order  of  that  date,  authorized  an  as- 
signment of  the  tax  sale  certificate  "for  the 
taxes  of  the  years  1893,  1804,  1896,  189G, 
1897,  1»08,"  and  contains  the  further  recital 
that  "the  subsequent  taxes  of  the  years 
1899,  1900,  and  1901.  amounting  to  the  sum 
of  twenty  dollars  ($20.00)  and  sixty  cents 
have  been  paid  by  the  purchaser  as  provid- 
ed by  law." 

The  principal  objection  to  the  deed  la  that 
it  shows  that  the  taxes  for  the  year  1899, 
although  due  and  delinquent  at  the  time  the 
order  of  the  board  was  made  on  the  8tb  day 
of  January,  1901,  were  not  included  In  tbe 
compromise  order.  In  tbe  case  of  Tucker  t. 
Shorb,  80  Kan.  fill,  103  Fac.  79,  the  com- 
promise order  was  made  on  tbe  12th  day  of 
April,  1898.  and  authorized  the  assignment 
of  the  certificate  for  the  taxes  of  previous 
years.  Including  the  taxes  of  1897.  It  was 
contended  that  the  deed  was  void  because 
subsequent  taxes  which  were  not  ddlnquent 
had  been  Included  In  tbe  compromise.  It 
was  held  in.  that  case  that  the  commissioners 
being  authorized  to  compromise  and  settle 
for  the  taxes  due  at  the  time  "are  not  re- 
stricted to  taxes  which  have  been  charged 
upon  the  book  of  tax  sales  at  the  September 
following  the  time  they  become  due,"  and 
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that  inasmuch  as  the  taxes  of  1897  were  due 
wben  the  certificate  was  assigned  and  were 
a  lien  npon  the  land  the  commlsstoDers  were 
justified  In  requiring  their  payment  at  the 
time  the  certificate  was  assigned.  We  had 
preTlously  held  In  Lannlng  r.  Brown,  79 
Kan.  103,  98  Pac.  771,  that  taxes  not  due  at 
the  time  of  the  assignment  and  which  were 
not  therefore  a  lien  upon  the  land  could 
not  be  Indluded  In  the  compromise  order.  It 
follows  that  the  hoard  might  lawfully  bare 
Included  In  the  compromise  the  taxes  not 
only  for  the  year  1809.  but  thoae  of  1900,  be- 
cause the  taxes  for  both  years  were  due 
and  delinquent  when  tbe  resolution  was 
paaaed.  But  It  may  hare  been  that  the  board 
only  consented  to  the  compromise  of  the  de- 
linquent taxes  toe  the  years  previous  to 
1S09  on  condition  that  the  purchaser  sbonld 
pay  the  taxes  In  full  for  1899  and  1900.  We 
believe  the  custom  usually  Is  for  the  board, 
before  accepting  an  offer  of  compromise,  to 
require  the  payment  in  foil  of  the  taxes  of 
the  eurroit  year  If  they  «re  then  due  and 
payable,  and  no  reason  is  ai^arent  why  the 
board  might  not  accept  an  ofTer  to  compro- 
mise the  taxes  of  certain  years  and  require 
tbe  payment  tn  full  of  all  the  taxes  for  the 
other  years  then  due  and  payable.  A  com- 
promise tax  deed  Is  not  void  on  Its  face  be- 
canse  Its  recitals  with  respect  to  the  assign- 
ment of  the  tax  sale  certiflcate  tall  to  state 
ererythlng  that  may  have  entered  Into  the 
consideration  for  the  asalgnmoit.  This  deed 
la  more  than  Are  years  old  and  for  aught 
that  appears  on  Its  face  the  purchaser  may 
have  been  required  by  tiie  board  as  a  con- 
ditloa  precedent  to  pay  in  full  the  taxes  of 
1890  and  1900^  and  be  may  have  paid  the 
taxes  for  those  years  on  the  very  day  that  he 
paid  for  the  assignment.  There  Is  nothing  In 
the  deed  which  negattves  this.  It  merely  re- 
cites that  the  subsequent  taxes  of  tbe  years 
1889,  1900,  and  1901  wefe  paid  by  the  pur- 
diasOT  as  isoTlded  by  law.  Evwy  presump- 
tloD  In  foTor  of  the  deed  which  Is  not  neg- 
atlred  by  the  recitals  thnein  must  be  in- 
dulged In  its  favor,  and  we  must  presume 
that  the  board  required  as  part  of  the  con- 
sideration for  the  assignment  that  the  taxes 
of  1899  and  1900  should  be  paid  In  full,  and 
that  they  were  paid  at  the  time  tbe  certif- 
icate was  Issued. 

A  farther  objection  urged  against  the  deed 
la  that  the  grantee  named  therein  was  B. 
B.  Goclcmm  &  Son,  and  authfurities  are  dted 
to  show  that  where  a  deed  Is  tAtea  by  a 
firm  or  partnership  the  member  of  the  part- 
nership or  firm  whose  name  Is  mentioned 
takes  such  legal  title  as  the  deed  conveys 
In  trost  fer  the  firm,  and  It  Is  argued  that  be- 
cause the  appellees  offered  no  proof  of  tbe 
execution,  of  any  sndi  tmst  there  was  a 
fallnra  to  prove  such  title  as  Justified  a  Judg- 
ment tn  th^  favor.  The  only  defense  which 
th»  appellants  could  offer  to  the  deed  was 


that  It  was  void  on  Its  face,  and  the  Irr^ 
ularlty  last  mentioned  was  not  such  as  would 
make  tbe  deed  void. 

Tbe  Jadgmoit  la  affirmed.  AH  the  Jus- 
tices concurring. 


STATE)  V.  SHERMAN,  t 
SAHS  V.  BENDA. 
(Supreme  Court  of  E:anflaB.    Feb.  12,  1910.) 

f£rtfllad««  by  the  Court.) 

1.  COHUEBCa  (S  40*)-^InTEBOTATE  CoiniEltCB 

—Taking  Obdbbs  fob  LiquoB  WiTHin  ths 

State— Validitt  of  Statute. 

Section  6  of  ' chapter  164  of  the  Laws  of 
1909,  which  prohibits  the  takitu;  of  orders  with- 
in  this  state  for  intozlcatlna  liqaora.  Is  not  re- 
pugnant to  the  provisions  of  the  federal  Gonstl- 
tutiOD,  givlofc  Congress  the  power  to  regulate 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce* 
Cent.  Dig.  IS  29,  30;  Dec.  Dig.  {  40.*] 

2.  CouUEBCE  a  40*) — Integstate  Commebcb 
— Taking  Obdbbs  fob  Liquor  in  the  State. 

"The  owner  of  Intoxicating  liquors  in  an- 
other state  cannot,  by  virtae  of  this  provision 
of  tbe  federal  Con<)titutJon,  come  into  this  state 
or  send  his  agent  here,  and  in  defiance  of  tbe 
laws  of  this  state  carry  On  the  business  of  so- 
liciting orders  or  proposals  for  the  purchase  of 
such  intoxicating  lifjaors,  to  be  shipped  from 
such  otlier  state,  without  incurring  the  penal- 
ties of  soch  laws."  Crigler  r.  Sbepler,  79  Kan. 
834,  101  Pac.  619. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  88  20,  30 ;  Dec  Dig.  §  40.*] 

3.  STATUTEa  (58  114,  141*)— Subject  and  Ti- 
tle—Amending  Act. 

This  statute  Is  not  repugnant  to  section  16- 
of  article  2  of  the  Constitution  of  this  state. 

[Ed.  Note.—For  other  cases,  see  Statutes, 
Cent.  Dig.  8S  4S,  148,  209;  Dec.  Dig.  §S  114,^ 
141.*] 

4.  iNDICniENT  AND  InFOBICATION  ({g  125.  16S*) 

—  Acts   CoNsimrciNa   Distinct  Cbiues 

OOMUITTeD  BT  SaUX  PERSON— JoIK DEE  IN 

Single  Count. 

"Where  the  statute  makes  either  of  two  or 
more  distinct  acts  connected  with  the  seme  gen- 
eral offense,  and  subject  to  the  same  measure 
and  kind  of  punishment  indictable  separately 
and  as  distinct  crimes,  when  each  shall  have 
been  committed  by  different  penons  and  at  dif- 
ferent times,  thev  may,  when  committed  by  tbe 
same  person  ana  at  the  same  time,  be  coupled 
in  one  count  as  constituting  all  together  one  of- 
fense only.  In  su<^  cases  the  offender  may  be 
informed  against  as  for  one  combined  act  In  vi- 
olation of  tne  statute,  and  proof  of  either  of  the 
acts  mentioned  in  the  statute  and  set  forth  In 
the  Information  will  sastain  a  conviction." 
SUte  T.  Schweiter.  27  Kan.  499. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  88  S34-400,  534: 
Dec  Dig.  88  126,  16S.*] 

fAdditi<mal  Bvllabiu  by  Editorial  Staff,) 

5.  Intoxicating  Liquobs  (8  146*)  — Sau  — 

"CONTBACT  FOB  A  SaI,E." 

Taking  an  order  la  In  substance  the  mak- 
ing of  an  executory  contract  of  sale,  and  the 
making  of  a  contract  for  the  sale  of  intoxicating 
liquors  is  established  by  proof  that  an  order 
therefor  was  taken.  The  words  "contract  for  a 
sale"  do  not  refer  to  a  completed  sale  but  to  a 
sale  agreed  upon  calj ;  and  In  this  sense  there 
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iM  no  sabstantial  difference  between  that  traiiB- 
■ction  and  taking  an  order. 

[Ed.  Note.— For  other  casei,  see  Intoxtcatins 
Liquors,  Cent.  Dig.  H  159,  160^  163;  Dec  Dig. 
I  14G.« 

For  other  definitioafl,  Me  Words  md  Phiasea, 
TOL  2,  pp.  1681-1581;  toL  &  p.  7616.] 

Appral  from  IMstrlct  Oovat,  Ru88e\l  CoTin- 
J.  C  BuppeofhaU  Judge. 

F.  D.  Shaman  and  another  were  conTlcted 
of  reoelvinff  orden  for  Intozlcatliig  Uquora 
In  the  state,  and  appeaL  Affirmed. 

L.  B.  Beardsler,  for  appellant  Sherman. 
George  W.  Holland,  for  appellant  Benda. 
F.  S.  Jackson,  Atty.  Gen.,  and  John  Mar- 
shall, Charles  D.  Shnkera;  and  M.  J.  Gemon, 
for  the  State. 

GRAVES,  J.  These  cases  are  appeals  from 
the  district  court  of  Russell  county.  The 
qnestlonB  Involved  are  alike  In  each  case  and 
they  have  been  sobmltted  together. 

The  defendants  were  arrested  and  convict- 
ed of  a  violation  of  section  5  of  chapter  IQi 
of  the  Laws  of  1909,  which  reads:  "Any  per- 
son who  shall  take  or  receive  any  order  for 
Intoxicating  liquor  from  any  person  In  this 
state  or  any  i>erson  who  shall,  directly  or  In- 
directly, contract  for  the  sale  of  Intoxicating 
liquor  with  any  person  in  this  state,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  npon 
conviction  thereof  shall  be  punished  therefor 
as  provided  In  this  act  for  selling  intoxica- 
ting liquor."  The  cases  were  tried  by  the 
court  without  a  Jury  upon  an  agreed  state- 
ment of  fact,  wherein  it  Is  admitted  that  each 
defendant  committed  the  act  allseed  against 
him. 

The  first  and  principal  objection  presented 
Is  that  the  statute  under  which  the  defend- 
ants are  prosecuted  Is  unconstitutional,  as 
being  a  burden  upon  Interstate  commerce. 
This  phase  of  the  case  has  been  decided  by 
this  court  adversely  to  the  contention  of  the 
appellants,  and  the  questions  are  folly  dis- 
cussed by  Justice  Benson  In  the  case  of  Crlg- 
ler  T.  Sbepler,  79  Ean.  834,  101  Pac.  619. 

A  further  complaint  Is  made  Qiat  this  law 
1b  unconstltuttonal  and  void  as  being  In  vio- 
lation of  section  16,  article  2  of  the  Ck)nBtl- 
tntlon  of  this  state,  which  reads:  "No  bill 
shall  ctmtaln  more  than  one  subject,  which 
shall  he  clearly  expressed  In  Its  title,  and 
no  law  shall  be  revived  or  amended,  unless 
the  new  act  contain  the  entire  act  revived, 
or  the  section  or  sectlonB  amended,  and  the 
section  or  sections  so  amended  shall  be  re- 
pealed." The  title  criticised  reads:  "An  act 
concerning  Intoxicating  liquors,  and  amending 
sections  2451,  2457.  2458,  2460  and  2479  of  the 
General  Statutes  of  Kansas,  1901,  and  repeal- 
ing sections  2452,  2453,  2454,  2455,  2456,  2459, 
2401,  2460,  M77,  ^78,  2180,  24S7,  2488.  2439 
and  2490  of  the  General  Statutes  of  Kansas, 
1901,  and  chapter  339  of  the  Session  Laws  of 
1908,  and  repealing  said  original  secttons 


2431,  2457,  2458,  2460  and  2479  Of  the  General 
Statutes  of  Kansas,  1901."  Laws  1900,  c.  104. 
This  court  has  decided  that  the  section  of 
the  Constitution  under  consideration  must 
be  liberally  Interpreted  with  the  view  of  up- 
holding the  acts  of  the  Legislature.  Ttl9 
rale  of  Interpretation  has  been  uniformly 
followed.  See  Rathbone  v.  Hopper,  67  Kan. 
240,  245,  45  Pac.  610,  34  L.  R.  A.  674,  and 
cases  there  cited;  State  v.  Barrett,  27  Kan. 
213.  Tbe  language,  "An  act  concerning  In- 
toxicating liquors,"  used  in  this  title,  is 
clear  enotigh  and  broad  enough  to  cover  the 
whole  subject  involved  In  the  prohibitory 
law.  Oounsel  concede  that,  if  these  words 
stood  alone  and  constituted  the  whole  title, 
they  would  be  sufflclent  We  are  unable  to 
see  that  the  other  language  used  In  the  title 
adds  any  other  subject,  or  destroys  the  clear- 
ness of  that  wbliA  precedes  it  The  four 
sections  amended  relate  directly  to  the  main 
subject,  and  are  speclflcally  named  and  de- 
scribed In  the  title.  The  sections  amended 
and  others  are  speclflcally  stated  In  the  title 
as  repealed.  In  the  first  four  sections  of  the 
act,  the  amended  sections  are  given  in  full  as 
amended  separately,  one  In  each  section.  Wo 
think  the  law  is  In  substantial  compliance 
with  the  requirements  of  the  constitutional 
provision. 

It  Is  stated  In  argument  that  sectltm  247» 
of  the  General  Statutes  of  1001,  whldi  is 
amended  by  section  S  of  chapter  164  of  the 
Laws  of  1909,  was  originally  «iacted  as  a 
part  of  chapter  149  of  the  Laws  of  1885, 
which  act,  so  far  as  such  section  was  con- 
cerned, was  void  because  enacted  In  viola- 
tion of  the  constitutional  provision  under 
consideration.  Being  void,  it  could  not  be- 
amended  by  the  act  of  WOQ.  Assuming,  with- 
out deciding,  that  the  appellant  Is  correct 
in  his  premises,  we  do  not  concur  In  his  con- 
elusions.  If  the  section  was  void,  as  contend- 
ed.  then  It  was  not  an  obstade  to  the  Legisla- 
ture in  making  further  legislation  upon  that 
subject  It  Is  very  clear  that  the  L^slaturfr 
enacted  this  section  as  a  part  of  the  law  of 
1909.  Whether  it  be  treated  as  an  original 
enactmsDt  or  otherwise,  It  must  be  consid- 
ered as  an  act  of  the  L^sislsture.  and  should 
be  upheld  and  oiforced  as  such.  A  motion 
to  quash  the  Information  on  the  ground  that 
it  was  void  for  duplicity  was  overruled  and 
complaint  Is  made  of  this  ruling  of  the  court 
but  we  are  unable  to  hold  that  it  was  errone- 
ous. The  charging  part  of  the  first  count 
reads:  "That  on  or  about  the  17th  day  of 
July.  A.  D.  1909,  in  said  county  of  Russell, 
and  state  of  Kansas,  one  G.  Benda  then  and 
then  b^ng  did  then  and  there  unlawfully 
and  wrongfully  take  and  receive  an  order 
for  malt,  vinous,  spirituous,  fermented,  and 
other  Intoxicating  liquors  and  did  then  and 
there  contract  with  G.  J.  Delnes  for  the  sale 
of  malt,  vinous,  splrltnons,  fermented,  and 
otho-  Intoxlcattng  Uqaon,  all  contrary  to  the 
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form  ot  tli«  ■tfttnte  In  inch  cases  made  and 
proTlded."  Apparently  tliis  was  all  done  at 
tbe  same  time  and  place  and  In  the  same 
transaction.  Such  pleading  lias  been  sanc- 
tioned and  npbeld  by  tbls  conrt  for  many 
years.  State  t.  Schwelter.  27  Kan.  499; 
State  T.  nodges,  45  Kan.  389,  20  Pac.  676; 
State  T.  Meade,  56  Kan.  690,  41  Pac.  619; 
State  T.  Bush,  70  Kan.  740,  79  Pac.  057. 

A  further  complaint  Is  made  that  tbe  In- 
formation does  not  give  tbe  name  of  the  per- 
son from  whom  the  order  was  taken.  Liber- 
ally interpreted,  we  think  It  does.  The  lan- 
guage used  does  not  necessarily  state  two 
transactions— one  In  which  an  order  was  tak- 
en and  another  In  which  a  contract  for  the 
sale  of  Intoxicating  liquors  was  made.  If 
an  order  were  taken,  it  would  not  be  a  per- 
version of  terms  to  characterize  the  trans- 
action as  a  contract  for  the  sale  of  intoxica- 
ting llqnor&  Evidently  both  parties  intend- 
ed that  a  sale  should  result  Wheth^  de- 
nominated taking  an  order  or  making  a  con- 
tract of  sale  Is  merely  a  different  way  of 
characterizing  the  transaction.  Taking  an 
order  is  in  substance  the  making  of  an  execu- 
tory contract  of  sale.  And  the  making  of  a 
contract  for  the  sale  of  intoxicating  liquors 
would  be  sufficiently  established  by  proof 
that  an  order  therefor  was  taken.  The 
worda  "did  then  and  there  contract  for  a 
sale"  do  not  refer  to  a  completed  sale,  but 
to  a  sale  agreed  upon  only ;  and  In  this  srase 
there  is  no  substantial  dlffer^ce  between 
tbat  transaction  and  In  taking  an  order. 

We  think  a  fair  Interpretation  of  the  In- 
formation Justified  the  conclusion  that  the 
language  used  in  chaining  the  offense  all 
taken  together  was  used  simply  to  character- 
ize the  transaction  which  constituted  the  one 
offense.  The  defendant  by  this  transaction 
Intended  to  sell  Intoxicating  liquor  to  dtl- 
sena  of  Kansas  In  violation  of  the  law  of  the 
state,  thinking  he  would  be  protected  by  the 
federal  law  rdatlng  to  lateratate  commerce. 
The  district  court  held  that  he  was  mistaken 
as  to  his  rights  under  the  law,  and  we  con- 
cur with  the  district  court 

The  Judgment  is  affirmed.  All  the  Jiwtlces 
concorrlng. 


HUDSON  et  al.  v.  HERMAN. 
(Supreme  Court  of  Kansas.    Feb.  12,  1910.) 

(Syllabus  by  the  Court.) 

1.  PbINCIPAL  and  AOEHT  (I  23*)— BZISTBNCE 
ot  AgCSCT— EVIDENCB. 

In  this  case  it  ia  held  the  evidence  Jastities  a 
finding  tbat  a  man  who  took  a  tax  sale  certificate 
and  tax  deed  of  a  tract  of  land,  and  afterwards 
eoDtinoed  to  pay  taxes,  did  so  as  the  agent  and 
for  the  benefit  and  protection  of  the  owner,  who 
waa  insane,  and  that  he  took  that  method  of 


paying  the  owner's  taxes  ou  the  one  hand  and  of 
protecting  his  advancemeikt  cm  the  other. 

[Ed.  Note.— For  other  caseii  see  Fiindpal  and 
Agent,  Dec.  Dig.  I  28.*] 

2.  PBINCIPAL  AMD  A<3ENT  (|  165*)— EXISTENCE 

OF  RELATion— Evidence. 

In  such  a  case  the  agency  of  the  grantee  in 
the  tax  deed  may  be  proved  aeainst  his  heirs 
claiming  title  by  his  conduct  and  by  circumstan- 
ces. It  is  not  necessary  that  he  should  have 
been  formally  appointed  as  agmt.  He  may  have 
intervened  voluntarily  and  may  have  used  his 
own  funds,  and  the  heirs  of  the  landowner,  who 
because  of  her  Insanity  was  incapable  of  ex- 
pressing recognition  of  the  agency  while  she  was 
alive,  may  accept  ^nd  adopt  toe  services  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  |  165.*] 

3.  Evidence  ({  3S3*)  —  Docdventabt  Evi- 
dence—Books OF  County  Tbeasubeb. 

The  statutes  require  the  county  treasurer 
to  keep  a  just  and  true  account  of  all  moneys  re- 
ceived by  him,  and  whenever  he  receives  any 
tax  to  give  a  receipt  therefor.  They  do  not 
prescribe  the  kinds  of  account  hooks  he  shall 
keep.-  Held,  that  any  book  essential  or  conven-  . 
lent  for  the  purpose  will  suffice,  and  any  anch 
book  officially  adopted  and  used  falls  within 
the  requirement  of  tbe  law.  Held,  further,  that 
a  tax  receipt  stub  book  which  is  a  part  ot  the 
records  in  the  treasurer's  offlce,  and  which 
shows  payments  of  taxes,  the  amounts  of  such 
payments,  the  years  for  which  they  were  made, 
and  the  persons  for  whom  and  whom  they 
were  made,  is  admissible  in  evidence  as  a  book 
required  by  law  to  be  kept 

[Ed.  Note.— For  other  case&  see  Evidence, 
Cent  Dig.  H  1247-1265;  DecTlMg.  |  83S.«] 

4.  PBINCIPAL  AND  AOENT  ({  69*)— SALE  FOB 

Taxes  to  Agent  —  iNTEBEffr  of  Agent's 
Heiss. 

The  heira  of  the  agent  referred  to  In  para- 
graph 1  inherit  no  better  title  than  he  possessed, 
which  is  a  naked  legal  title  with  a  lien  for  tax- 
es; and  such  title  wtU  be  held  tn  trust  for  the 
successors  in  interest  of  tbe  principal,  subject 
only  to  the  lien. 

[Ed.  Note.— For  other  case^  see  Principal  and 
Agent,  Dec;  Dig.  |  69.*] 

6.  luB  Pendens  Q  24*)— Bora  Fide  Pcbohab- 
EB<— Gbantee  of  Tax  Title  Held  bt  Agent. 
The  heirs  of  tbe  principal  referred  to 
brought  suit  against  the  heirs  of  the  tax  deed 
holder  for  possession  and  partition,  claiming  the 
tax  deed  was  void.  A  vendee  then  acquired  the 
tax  title  by  a  quitdalm  deed  and  a  guardian's 
deed,  subject  to  the  pending  suit  which  he  agreed 
to  defend.  Held,  he  took  no  better  title  than  his 
vendors  enjoyed,  and  was  not  an  innocent  pur- 
chaser under  the  recording  act. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.  I  24*] 

6.  Pleading  (J  247*)— Amendment— Intbd- 
DccnoN  or  Substituted  Pabtt. 

After  the  vendee  purchased,  he  was  substi- 
tuted for  his  vendors  in  the  pending  suit.  The 
plaintiffs  then  entailed  the  issues  by  alleging 
the  grantee  In  the  tax  deed  acted  as  the  agent  of 
the  mssne  landowner.  Held,  the  nlaintina  were 
not  estopped  in  equity  from  introducing  the  new 
issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  8  247.  •] 
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7.  EQunr  84*)— IjAChks. 

Laches  li  an  .equitable  bar  to  relief  depend- 
ing on  all  tbe  circumstanceB  of  the  case,  and, 
except  in  instances  of  clear  error,  the  judgment 
of  the  trial  court  denyiUK  its  effectiveness  will 
not  be  disturbed. 

[Ed.  Note.— For  otiier  ojsm,  see  Eqnitr,  Dec. 
Dig.  i  8f] 

&  Lis  PliNDKNB  a  20*)— LiACHSI— RIGHT  TO 

Ubge. 

Under  the  circumstances  of  this  case.  It  is 
Acid  that  neither  equity  nor  puhlic  policy  abso- 
lutely forbade  tbe  court  to  investigate  tbe  plain- 
titTs  cause  of  action,  and  the  substituted  defend- 
ant, who  purchased  after  the  suit  was  com- 
menced, with  full  knowledge  of  its  pendency  and 
purpose,  and  under  an  agreement  to  defend  it, 
has  no  special  standing  in  equity  to  complain 
that  plaintiffs  were  dilatory  in  starting  proceed- 
ings, or  that  tbe  cause  was  beard  and  decided 
on  its  merits. 

lEd.  Note.— For  other  cases,  see  lis  Pendens, 
Dec.  Dig.  8  26.*] 

(Additumal  St/Hohus  hy  Editorial  Staff.} 

0.  Taxation  (g  805*)— Actions  Against  Tax 
PuRCHASBB— Limitations— Application  or 
Statute. 

Tax  Law  (Gen.  St.  1901,  |  7680)  S  141, 

Eroviding  that  any  suit  against  a  taxpayer  or 
is  bcirs  for  recoverr  of  land  sold  for  taxes,  or 
to  avoid  the  tax  sale,  except  where  the  taxes 
have  been  paid  or  the  land  redeemed,  shall  be 
commenced  within  five  years  from  the  recording 
of  the  tax  deed,  does  not  appI,T  where  the  attack 
is  not  upon  the  tax  proceedings,  but  upon  the 
capacity  of  the  grantee  of  tbe  tax  deed  to  take 
and  hold  title. 

[Ed.  Note- For  other  cases,  see  Taxation. 
Tea  Dig.  S  805.*] 

Appeal  from  District  Court,  Chautauqua 
Couuty;   G.  P.  Aikroan,  Judge. 

Action  by  Joseph  A.  Hudson  and  others 
against  Otto  C.  Herman.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Campbell  &  Goshorn  and  W.  S.  Fitzpatrlck, 
for  appellant  Hackney  &  Lafferty,  H.  A. 
Pritchard,  and  W.  W.  Padgett,  for  appellees. 


BURCH,  J.  This  Is  an  appeal  from  a 
Judgment  in  eject.nent  and  partition.  The 
chief  controversy  relates  to  ownership.  Ap- 
pellant claims  under  a  tax  deed  holder.  His 
opponents  claim  under  the  dellnqumt  land- 
owner. Appellant  also  baa  a  share  of  tbe 
property  Independent  of  the  tax  deed,  but 
the  tax  title  must  be  sustained  to  work  a  re- 
Tersal  of  the  Judgment  of  the  district  court. 

The  laud  formerly  belonged  to  Hester  A. 
Spurlock.  It  was  school  land,  and  was  sold 
on  contract  to  her  brother,  Owen  P.  Spur- 
lock, In  1872.  In  1873  she  took  an  assign- 
ment of  tbe  contract,  afterwards  completed 
tbe  payments,  and  In  1881  became  entitled  to 
a  patent  from  the  state,  but  no  patent  was 
Issued  to  ber.  She  removed  ftom  Kansas  to 
Illinois  In  1880,  soon  afterward  became  In- 
sane, and  died  In  1893.  She  left  no  will, 
and,  her  parmts  being  dead,  whatever  Inter- 
eat  she  then  bad  In  tbe  land  descended  to  the 
following  persons:  One-fourth  to  a  sister, 


Etta  E.  ^:e8klmw,  tiien  the  wife  ta  John  M. 
AlesUmcT.  and  now  Etta  E.  Hatfield.  Onft' 
fourtb  to  tbe  heira  of  a  deceased  brother, 
Fred  Spurlock,  as  follows:  Oscar  Spnrlock, 
one-twelfth;  Ida  VInce,  one-tw^fth;  Ed 
Spurlock,  one-twdftb.  One-fourth  to  Etta 
Sanders,  who  was  the  sole  beir  of  a  deceas* 
ed  sister,  Mary  E.  Saxton.  One-fonrtb  to  tbe 
heirs  of  a  deceased  brother,  Owen  P.  Spur- 
lock, as  follows:  Rachel  Spurlodc,  one- 
elgbtb ;  Robert  Spnrlock,  one-elghtb.  These 
Interests  are  now  held,  or  represented  on  tbe 
record,  as  follows:  Tbe  Etta  E.  Meskimer 
one-fourth  by  Herman,  the  appellant  Tbe 
Etta  Sanders  one-fourtb  by  berself.  She  con- 
veyed ber  share  to  appellant,  but  proceedings 
are  pending  to  avoid  the  transaction.  Ed 
Spnrlock's  one-twelfth  by  himself.  The  re- 
mainder, Oscar  Spurlock's  one-twelfth, .  Ida 
Vlnce's  one-twelftb,  Bachel  Spurlock^s  one- 
eighth,  and  Robert  Spurlock's  one-eighth,  al- 
together five-twdfths,  by  the  Hndsoos  and  J. 
A.  Frawley.  The  taxes  on  tbe  land  for  tbe 
year  1881  were  not  paid.  In  1882  It  was  sold 
for  taxes  to  Hester  A.  Spnrloek's  brother-in- 
law,  John  M.  Meskimer.  No  redemption  hav- 
ing been  made,  a  tax  deed  issued  to  talm  In 
1885.  He  died  In  1800,  leaving  as  his  heirs 
his  widow  Etta  B.  Meskimer  and  two  chil- 
dren, Luin  Pearl  Meifttmer  (now  Han^  and 
John  O.  Meskimer.  In  March,  1899,  these 
heirs  of  John  M.  Mesklmw  procured  a  pat- 
ent to  tbe  land  to  be  issued  1^  the  state  to 
them,  which  was  recorded  Jnly  20, 1899.  In 
Novembra*,  IfX^  appellant  ent^ed  Into  a  con- 
tract to  purchase  tbe  Interest  of  the  Meskim- 
er heirs  for  $5,000  and  one-tenth  of  the  oil 
thereafter  to  be  jsoduced  from  the  land,  and 
the  sum  of  $500  was  deposited  In  a  bank  to 
be  forfeited  by  the  vendee,  unless  the  pur- 
chase were  consummated  within  six  mmtha. 
In  November,  1901,  this  contract  was  abro- 
gated and  another  was  made,  whereby  appel- 
lant pmrhnsed  the  Meskimer  Interests  out- 
right for  $13.00a  Pursuant  to  this  contract, 
Etta  E.  (Meskimer)  Hatfield  and  Lnlu  Pearl 
(Meskimer)  Hand  qnltclnlmed  to  the  appel- 
lant on  Noremtwr  20,  1004,  for  a  consldera- 
tloD  of  $9,000,  and  on  February  28,  180S, 
John  C.  Mesfclmer,  a  minor,  conveyed  by 
guardian's  deed  for  a  consideration  of  $4,000. 
By  these  deeds  appellant  became  the  owner 
of  the  land  If  the  tax  deed  be  valid,  and.  In 
any  event  he  became  the  owner  of  the  one- 
fourth  Interest  inherited  by  Etta  E.  (Mes- 
kimer) Hatfield  from  ber  sister  Hester  A. 
Spurlock.  On  December  IS,  1006,  Etta  San- 
ders made  the  conveyance  to  the  ajqwllant 
which  she  DOW  claims  was  procured  by 
fraud.  In  this  deed  she  cov«iSnted  that  she 
is  the  daughter  and  role  surviving  heir  of 
Mary  E.  Saxton.  formerly  Mary  E.  Spurlock, 
deceased.  The  action  was  commenced  on  Jan- 
uary 13,  1004,  by  Oscar  Spnrlock  and  Ida 
VInce.    Appellnnt  became  a  defendant  by 
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■otwtttDtkm  on  Fdnuary  6,  1906.  Tbe  Hod- 
Muia  and  3.  A.  TTsWley  became  enbstltuted 
plalntlfEB  October  2,  1906.  The  Hodsons  and 
Frawl^  filed  a  third  amended  petition,  pray- 
ing for  poesessloD,  for  rents  and  profits,  in- 
dndlns  oU  to  the  Talne  of  $25,000  aUeged  to 
haTo  been  ntractod  from  the  land  and  sold 
by  a^P^lant,  for  a  cancellation  of  tbe  pat- 
ent to  tbe  MMklmer  heSn,  and  f6r  partition. 
It  was  alleged  that  tbe  tax  deed  i»  Told  on 
Its  face;  tbat,  when  the  tax  deed  was  Issned, 
Heater  A.  Sparlock  was  Insane;  that  John 
M.  Hesktmer  vrongfally  took  out  tbe  tax 
deed  for  the  purpose  of  d^raudlng  Hester 
A.  Sparlock;  that  be  failed  to  perfect  title 
nnder  the  tax  deed  by  suing  for  posseBslon 
within  two  years,  the  land  meanwhile  being 
in  the  possession  of  Hester  A.  Spurlock*a  ten- 
ants and  agents;  that  the  patent  Issued  to 
the  Mesklmer  heirs  was  procured  through 
^nd;  and  that  appellant  purchased  with 
knowledge  of  all  tbe  facts. 

Tbe  answer,  besides  other  denials,  denied 
fraud  In  takbig  out  the  tax  deed,  aUeged 
that  tbe  land  was  vacant  when  tbe  tax  deed 
was  Issued,  pleaded  adverse  possession  In 
John  H.  Mesklmer,  in  bis  h^rs  after  bis 
death,  and  then  In  appellant,  Interposed  tbe 
limitation  prescribed  In  section  141  of  the 
tax  laws  (Gen.  St  1901,  S  76S0)  In  bar  of  the 
assault  on  tbe  tax  deed,  set  up  appellant's 
chain  of  title,  Including  tbe  deed  from  Etta 
Sanders,  and  asserted  that  his  development  of 
the  oil  resources  of  the  land  was  necessary 
to  prevent  it  from  being  drained  by  wells 
on  adjoining  tracts.  His  prayer  was  for  all 
the  land,  but,  if  the  other  parties  were  en* 
titled  to  a  share,  that  he  be  awarded  one- 
half  of  It,  Including  the  part  where  bis  oil 
wells  are  sltnated.  The  reply  to  the  answer 
was  that  the  tax  deed  was  Improvldently 
Issued  under  the  school  land  laws;  tbat 
John  M.  Mei&lmer  acted  as  agent  of  Hester 
A.  Spnrlock  when  the  tax  deed  was  taken; 
that  appelant  had  knowledge  of  the  fraadn- 
lent  character  of  that  transaction;  and  that 
tbe  purchase  of  the  Sanders  interest  was  an 
admission  of  tbe  Spurlock  title.  On  the 
trial  a  tax  receipt  stab  book,  admitted  to  be 
a  part  of  the  records  of  the  county,  was 
received  In  evidence  over  appellant's  ob- 
jection. It  reads  as  follows:  "Tax  receipt 
stub.  Date  August  81,  1881.  flO.OO.  No. 
2901.  In  full  to  Hester  A.  Spurlock  by  J. 
M.  Mesklmer,  Shellsbnrg,  Iowa.  [Then  fol- 
lowa  a  description  of  the  land  In  controversy 
and  a  statement  of  tbe  tax  of  1880.]"  On 
the  day  this  stub  Is  da'ed  interest  was  paid 
on  the  school  land  contract  in  the  sum  of 
$5.75.  The  last  previous  payment  of  inter- 
est was  made  November  28,  1879.  In  No- 
vember, 1881,  tbe  following  receipt  for  the 
Anal  payment  on  the  school  land  contract 
was  Issued:  '^nnty  Treasurer's  Office : 
$58.63  Sedan,  Kansas.  November  16,  1881. 
Becelved  of  Hester  A.  Spurlock  by  J.  M. 
Mesklmer,  fifty  and  dollars  balance  in 

full  payment  of  principal  and  five  and 


dollars  the  interest  to  date  npoD  13ie  fbllow- 
Ing  described  school  land  situated  In  Chau- 
tauqua county,  and  state  of  Kaiuas,  to  wit : 
The  southwest  quarter  (^4)  of  section  tblrty- 
slx  (36)  township  thirty-four  (34)  range 
eleven  (11)  No.  of  acres  160.  Na  253.  [Sign- 
ed] E.  W.  Davis,  Oounty  Treasurer."  John 
Bf.  Meddmer  paid  the  taxes  of  1882  and 
1883.  These  'paymoits  were  indorsed  on  tbe 
certiflcate  of  sale  Issued  In  1882,  and  were 
Included  In  the  codslderatlon  of  the  tax  deed 
Issued  In  188S.  After  1885  be  paid  all  taxes 
to  the  time  of  his  death  In  1890.  His  heirs 
and  appellant  have  paid  all  taxes  since  that 
time.  Erom  1880  nntil  bis  death  John  M. 
Mesklmer  was  a  ntmresident  of  tbe  state. 
After  obtaining  bis  tax  deed,  be  made  no  ef- 
fort to  reduce  the  praulses  to  poraesslon. 
After  his  death,  bis  widow  and  children  took 
no  steps  to  gain  possesston  until  1894.  Mrs. 
Hatfield  then  placed  an  agent  by  the  name 
of  Kent  in  charge.  When  Kent  came,  he  was 
told  by  Oscar  Spurlock  that  the  land  be- 
longed to  his  aunt;  meaning  Hester  A.  Spur- 
lock. Kent  was  also  told  by  J.  A.  Vlnce, 
husband  of  Ida  Tinc^  that  be  believed  his 
wife  and  her  sister  wen  heirs  to  the  land, 
and  that,  if  it  was  worth  anything,  they 
would  give  tbe  Hatflelds  a  lawsuit.  Since 
1891  possession  has  been  maintained  by  Mrs. 
Hatfield  and  by  appellant.  Tbe  patent  to 
the  Mesklmer  heirs  was  procured  upon  an 
affidavit  of  Etta  E.  Hatfield  which  misstates 
material  facts. 

Prior  to  1881  a  log  house  16  by  IS  was 
erected  on  the  land,  a  well  was  dug,  and  a 
log  bam  and  a  shed  were  built  A  lot  about 
the  buildings  was  fenced  with  a  wire  fence, 
some  40  acres  were  inclosed  with  a  mil 
fence,  and  from  7  to  9  acr«i  were  cultivated. 
Ten  or  12  acres  of  grass  were  mowed  for  hny, 
and  the  land  supported  some  timber.  After 
Hester  A.  Spurlock  removed  to  Illinois,  her 
brother,  Fred  Spurlock,  who  lived  near,  look- 
ed after  tbe  premises  for  her.  He  died  In 
1882,  and  supervision  of  the  place  was  con-, 
tinned  by  his  widow  and  by  his  son,  Oscar 
Spurlodc.  It  was  rented,  and  tbe  house  was 
intermittently  occupied  by  tenants  until  In 
1886.  In  the  fall  of  that  year,  the  house 
was  removed  by  Fred  Spurlock's  widow,  and 
she  sold  some  of  the  fence  rails.  Others 
had  been  burned.  The  bam  was  not  worth 
moving,  and  afterwards  rotted  down.  The 
land  could  not  be  rented  because  of  tbe  con- 
dition of  tbe  fences,  and  without  the  expend- 
iture of  money  for  that  purpose  it  was  un- 
profitable. It  was  not  used  after  1886,  be- 
came grassed  over,  and  stock  ran  over  It  at 
will.  The  Spurlocks  looked  after  tbe  timber 
until  Kent  came.  Oscar  Spurlock  says  while 
Kent  was  cutting  tlml>er  for  posts  he  stop- 
ped bim.  AppeUant  testified  relating  to  his 
n^otiatlons  with  tbe  Mesklmer  heirs,  and 
said  he  was  to  take  the  land  subject  to  the 
Spurlock-Vlnce  suit  and  defend  it  His  sec- 
ond contract  stated  the  first  one  had  not 
been  performed  "because  of  certain  questions 
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as  to  the  UUe  to  the  premises,"  which  re- 
ferred to  the  pending  Utlgatlon,  He  forfeit- 
ed the  moner  deposited  to  seen  re  perform- 
ance on  his  part  of  the  first  contract 

The  conrt  foand  generally  for  the  substltat- 
ed  plalntifl^  and  those  holding  by  title  slmi- 
larily  derived.  The  tax  deed  and  patent 
titles  were  decreed  to  be  held  In  trust  for 
the  braeflt  of  the  successfnl  parties.  Parti* 
tlon  was  awarded  without  securing  to  ap- 
pellant the  oil  wells  he  had  sunk,  but  he 
was  allowed  full  compensation  for  all  his 
ezptmdltures  In  dereloping  the  property.  On 
an  accounting  It  was  found  he  had  paid  out 
more  than  he  had  received,  and  he  was  given 
a  lien  t<a  tiie  balance  doe^  and  for  all  tarea 
paid. 

The  appeal  raises  a  great  variety  of  qnev- 
tiooB.  No  special  findings  of  fftct  and  con- 
clusions of  law  were  returned,  and  without 
these  It  la  impossible  to  know  what  view  the 
trial  court  took  of  either  the  ftcts  or  the 
law.  Counsel  se^  to  be  agreed,  however, 
that  the  principal  question  Is:  What  vas  the 
relation  of  John  H.  Heoklmer  to  Heater  A. 
Spurlock  when  fiie  tax  certlfloito  and  tax 
deed  were  Issued  to  htm?  This  question  is 
argued  aa  It  It  Involved  merely  the  dlsguall- 
flcation  of  an  agent  to  punAaae  his  prlnd- 
pal's  land  at  tax  sale.  Proceeding  on  this 
theory,  appellant  says,  If  Mesklmer  were 
agent  to  pay  the  taxes  of  18S0,  he  did  so.  If 
he  were  agent  to  make  the  final  payment  on 
the  8(diooI  land  contract,  he  did  so,  and  then 
those  agencies  termlDated.  They,  were  spe- 
cial agencies  to  do  spedflc  things,  and  a  gen- 
eral agency  thereafter  to  conserve  Hester  A- 
Sparlo<^'s  property  for  her  cannot  be  In- 
ferred from  them.  He  rested  under  no  moral 
or  legal  duty  to  the  stote  or  to  Hester  A. 
Spnrlock  to  pay  the  taxes  of  1881  or  of  any 
subsequent  year,  much  less  to  protect  the 
land  from  tax  sale  to  the  end  of  his  days. 
The  fact  that  his  wife  was  a  sister  to  the 
,  landowner  imposed  no  fiduciary  relationship 
'  upon  him,  and,  being  without  obligation  of 
any  kind,  he  was  without  disqualification. 
The  conclusion  is  that  a  finding  of  agency 
and  a  consequent  disability  to  take  a  tax 
title  are  unsupported  by  the  evldenca  This 
argument  is  sound,  and  would  prevail  If  It 
were  based  upon  the  only  reasonable  Inter- 
pretation of  the  facts,  but  there  is  another 
view. 

It  will  be  remembered  that  title  under  the 
tax  deed  was  not  asserted  by  John  M.  Mesklm- 
er In  hlB  lifetime,  nor  by  any  one  at  all  during 
the  lifetime  of  Hester  A.  Spurlock,  nor  by 
John  M.  Mesklmer'B  widow  until  after  she 
remarried,  and  then  her  claim 'ran  counter 
to  the  understanding  of  other  members  of  the 
family,  who  had  always  regarded  the  laud 
as  belonging  to  the  Insane  Hester,  who,  so 
far  as  the  record  shows,  had  no  guardian  and 
no  one  to  protect  her  rights  or  property  ex- 
cefit  her  relatives.  It  Is  agreed  that  Heater 
A.  Bpurlock  left  Kansas  lato  la  1879  or  eaiiy 


In  1880,  and  soon  after  was  adjudged  Insane. 
On  November  28,  1879,  Interest  was  paid  on 
her  school  land  certificate.  The  next  busi- 
ness transaction  relatli^  to  her  property  oc- 
curred after  she  bad  become  helpless,  and 
when  her  pn^iwty  was  In  Jetq^ardy.  The 
taxes  of  1880  were  not  paid  when  due,  and  a 
few  days  before  the  land  would  have  been 
sold  tor  taxes  John  M.  Mesklmer,  her  sister's 
husband,  paid  them.  Where  he  obtained 
toe  money  is  unknown.  He  lived  in  Iowa. 
She  was  In  an  asylum  in  Illinois,  and  the 
land  was  In  Kansas.  But  be  paid  her  taxes 
and  saved  ber  land  from  tax  sale.  He  had 
no  pR^ierty  rl^t  In  ttie  land,  no  rls^t  to  pay 
taxes  tor  any  one  except  her,  and  no  advan- 
tage could  accrue  to  any  one  from  bis  con- 
duct except  to  ber.  He  assumed  to  act,  and 
the  act  Itwdf  shows  Indisputably  that  It  was 
for  her  benefit  and  protection.  <hi  the  same 
day  these  taxes  were  paid  Interest  was  again 
paid  on  the  school  land  certificate.  Who  paid 
It  Is  not  disdoBed.  If  he  did  not,  some  one 
else  was  co-operating  with  him  In, the  pres- 
ervation of  the  land  to  Hester  A.  Spurlock. 
If  he  paid  it,  he  did  everything  necessary  at 
the  time  to  prevent  ber  from  bectnnlng  in  de> 
fault  In  Novnnber  followtog  be  satined  her 
obligation  to  the  state,  and  secured  the  land 
for  her  as  effectually  as  If  the  patent  had  Is- 
sued at  once.  Whatever  else  may  be  said,  he 
did  just  the  things  which  were  necessary  to 
preserve  and  vest  the  title  to  the  property 
in  Hester  A.  Spurlo(d[,  who  was  Incapacitated 
from  acting  for  herself,  and  who  would  oth- 
erwise have  been  in  Immediate  danger  of 
suffering  a  forfeiture.  It  Is  possible  that  in 
August  Mesklmer  had  $10  of  Hester  A.  Spur- 
lock's  money  In  bis  bands  as  an  agent  to  pay 
her  taxes  and  paid  them,  that  In  November 
he  bad  $58.63  of  ber  money  In  his  hands  as 
an  agent  to  pay  the  state,  and  did  so,  that 
this  exhausted  her  funds,  left  him  without 
the  necessary  $10  to  pay  the  taxes  due  No- 
vember 1st,  and  that  he  coolly  waited  until 
the  next  September,  and  then  went  Into  the 
tax  title  business  as  a  stranger  to  her ;  but  It 
does  not  seem  probabla  While  Mesklmer 
was  looking  after  taxes  and  the  contract 
with  the  state  for  the  Insane  woman,  ber 
brother  was  looking  after  the  land  Itself  for 
her.  Fred  Spurlock  had  possession  and  con- 
trol of  the  premises  In  her  behalf.  When 
he  died,  his  widow  and  children  assumed  and 
discharged  the  trust  The  tax  deed  was  is- 
sued and  recorded,  but  Mesklmer  did  not  in- 
terfere. The  Spurlocks  dismantled  the  prem- 
ises and  appropriated  the  Improvementa  with- 
out any  protest  from  him.  Five  years  passed 
by,  and  Mesklmer  went  to  his  grave  without 
having  made  the  slightest  attempt  to  assert 
the  rights  of  an  owner  over  the  land  of  bis 
sister-in-law,  who  was  still  alive.  In  the 
light  of  all  these  facts  what  was  his  purpose 
In  taking  the  tax  certificate  and  deed?  Tb» 
lnf«ence  Is  very  strong  that  be  was  actuated 
by  no  mercenary  craving  to  augment  bla 
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own  estate  bj  taking  edvantage  of  her  mis- 
fortunes; that  his  purpose  was  the  honor- 
able and  creditable  one  of  keeping  the  taxes 
paid  for  her ;  and  that  he  adopted  the  meth- 
od of  paying  up<Hi  a  certificate  of  sale  and 
deed  to  protect  his  outlay  should  she  be  re- 
stored to  reason  or  should  the  land  be  divided 
anKHig  those  who  might  succeed  to  her  rights. 
The  facts  are  Tcry  meager  indeed,  and  much 
may  be  urged  in  c^ypoaltion  to  this  conctu- 
Bkm ;  but  It  cannot  be  said  to  be  unwarrant- 
ed by  the  evidence.  It  was  the  prorlnce  of 
the  trial  court  to  estimate  the  evidence,  and 
to  deduce  the  true  Inference  from  among  the 
serenU  which  might  be  drawn..  This  court 
is  concerned  no  farther  than  to  see  that  such 
Infemce  is  Intimate,  and  not  based  on  8i>ee- 
nlatlon  and  conjecture.  Being  satisfied  with 
the  suffldencT  of  the  proof,  the  court  holds 
the  finding  that  John  M.  Meskimer  acted  as 
tbe  agent  of  Hester  A.  SpnrloCk  and  merely 
paid  her  taxes  by  means  ct  the  tax  certlflcate 
and  deed  to  be  sustained. 

Tbe  finding  Just  ccmsldered  is  included  in 
tbe  cental  finding  against  the  tax  title,  and 
Is  fUtly  embraced  within  the  issues.  It  was 
not  necefluiy  to  extend  the  proof  to  inclnde 
firaud  <m  If eAlmer't  part  It  Is  enough  that 
he  acted  «a  Heeter  A.  ^urloA's  agent  It 
must  be  conceded  the  finding  rests  in  part 
upon  the  evidence  supplied  by  tbe  tax  re- 
ceipt stab  bo(dc  which  was  Inteoduced  over 
ippellant's  objection.  It  is  said  the  boot  was 
not  adndfldhle  became  ft  Is  not  one  of  tbe 
bmte  or  records  required  by  law  to  be  kept 
Gen.  8t  1901,  |  4S36l  The  law  requires  tbe 
coontT  treasurer  to  keep  a  just  and  true  ac* 
count  of  the  receipt  and  expoidltnre  of  an 
moDeya  fflnt'^tg  Into  bis  bands  tgr  vlrtne  of 
Us  oOee  in  a  book  or  books  tobekcpthyblm 
tm  that  purpose.  Gen.  8t  1868,  e.  21,  |  67. 
Tbe  kinds  of  books  are  not  epedfled,  so  that 
any  book  essential  or  even  convenient  for  the 
parpose  will  suffice,  and  any  such  bo<*  offl- 
daUr  adopted  and  used  necessarily  fails 
wltbin  tbe  reqnlrouentot  Ibe  statute.  Whoi* 
ever  tbe  treasurer  receives  any  tax  money, 
he  most  give  a  recMpt  therefin:.  Laws  1876. 
c.  34,  I  89.  Certainly  no  better  method  of 
keeping  an  account  of  It  could  be  devised 
than  one  which  In  effect  duplicates  the  matter 
of  the  receipt  itself  upon  a  numbered  stub 
from  which  the  receipt  la  torn.  Tbe  stub 
Is  the  treasurer's  first  book  entry  made  at 
tbe  command  of  the  statute  to  preserve  a 
Just  and  true  account  of  taxes  received.  The 
stab  book  in  question  was  admitted  to  be  a 
part  of  tbe  records  of  the  treasurer's  office, 
a  fact  which  distinguishes  the  case  from 
Noble  V.  Douglass,  66  Kan.  93.  42  Pac.  32S. 
The  probative  force  of  the  book  is  questioned, 
but  becomes  instantly  manifest  when  consld- 
«ed  from  another  standpoint  If  Meskimer 
bad  been  called  to  account  for  funds  in  his 
buds  and  had  lost  his  tax  receipt,  the  stnb 
took  would  bare  been  conclusive  in  hla  fav- 


or. It  shows  he  paid  Hester  A.  Spurlock's 
taxes. 

The  rules  of  law  to  be  considered  In  con- 
nection with  the  finding  so  far  as  tbe  Meski- 
mer heirs  are  concerned  are  these:  No  form- 
al appointment  is  necessary  to  constitute 
one  person  an  agent  for  another,  and  the  re- 
lation of  principal  and  agent  may  be  proved 
against  those  claiming  under  the  supposed 
agent  by  his  conduct  and  by  circumstances. 
The  agent  may  have  intervened  voluntarily 
and  may  have  nsed  his  own  funds;  aud  In 
litigation  with  bis  heirs  his  conduct  may  be 
accepted  by  the  heirs  of  the  person  for  whose 
benefit  be  acted.  E^>eclally  is  this  true 
here  since  Hester  A.  Spnrlock  was  herself  in- 
capable of  expressing  recognition  of  the 
agency.  Persons  claiming  by  Inheritance 
from  an  agent  to  pay  taxes  are  bound  by  the 
conduct  of  their  ancestor  and  take  no  bet- 
ter title  than  be  possessed;  and  when  that 
title  is  a  naked  legal  title,  with  an  inciden- 
tal Hen  for  taxes,  It  will  be  held  for  tbe  bene- 
fit of  the  principal  and  his  successors  In  in- 
terest subject  only  to  the  Hen.  These  rules 
are  sufflcl«itly  discussed,  and  are  properly 
applied  in  the  thoroughly  considered  case  of 
Slers  T.  Wiseman,  68  W.  Va.  310.  52  S.  B. 
460,  which  Is  identical  in  principle  with  the 
one  under  decision.  Since  appellant  holds 
by  a  qnltdaim  deed  and  a  guardian's  deed, 
be  obtained  no  more  than  his  grantors  were 
able  to  convey.  He  is  not  an  innocent  pur- 
chaser  under  the  recording  act  because,  be 
bought  subject  to  tbe  pending  Spurlock- 
yince  suit,  tbe  defense  of  which  be  assumed. . 
The  plaintiffs  In  that  suit  and  those  alleged 
to  be  co-tenants  with  the  plalntlSb  were  cer- 
tainly '*ostensIMy"  Interested  within  tbe  rule 
declared  In  Smith  t.  Budd,  48  Kan.  296,  29 
Pac.  81<^  and  Eger  t.  Brown,  77  Kan.  SIO; 
B13.  94  Pac.  806,  IS  U  B.  A.  (N.  S.)  459. 

Appellant  urges,  however,  that  he  purchas- 
ed with  reference  to  the  claim  ohiblted  by 
the  pleadings  on  file  at  the  time  he  made 
his  contract,  and  tliat  bla  antagonists  were 
estopped  from  subsequently  Introducing  the 
Issue  of  agency.  The  principle  of  equitable 
estoppel  is  not  pertinent  The  plaintiffs  were 
attacking  the  title  asserted  by  appellant's 
grantors,  and  against  them  might  have 
amended  the  petition  or  pleaded  additional 
defenses  to  the  tax  deed  In  the  reply.  Ap- 
pellant merely  stepped  into  the  litigation  as 
he  found  it  If  before  purchasing  he  had 
followed  up  the  notice  afforded  him  by  tbe 
pending  action,  had  inquired  of  the  plaintiffs 
and  those  similarly  situated  what  rights  they 
claimed,  had  obtained  from  them  a  definite 
statement  of  their  position,  and,  relying  up- 
on such  statement  had  Involved  himself  in 
the  suit,  perhaps  they  would  not  be  allow- 
ed to  mend  ^elr  hold.  But  nothing  of  that 
kind  occurred.  It  makes  no  difference  that 
the  tax  deed  was  good  on  its  face,  and  that 
the  estate  had  Issued  a  patent  for  the  land. 
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Tbe  patent  settled  ao  rights.  It  merely  de- 
vested the  state  of  the  legal  title  which  the 
patentees  took  for  the  benefit  of  the  true 
owners,  whoever  they  might  be.  The  Spnr- 
lock-VUice  BDlt  was  due  notice  that  the  tax 
deed  and  patent  were  not  what  they  seemed, 
and  such  notice  is  equivalent  to  knowledge 
of  the  -ultimate  facts.  PhilllpB  v.  Reltz,  16 
Kan.  396.  The  case  of  Ckirnell  University 
T.  Parkinson,  B9  Kan.  366,  53  Pac.  138y  cited 
by  appellant,  Is  not  applicable.  In  that  case 
there  was  a  question  concerning  tbe  amount 
of  the  plaintiff's  lien.  A.  stipulation  fixing 
the  amount  was  made  and  filed  and  Judg- 
ment was  entered  accordingly.  On  the  faith 
of  the  stipulation  and  Judgment,  one  of  tbe 
parties  altered  hla  situation.  It  was  held 
the  plaintiff  was  then  estopped  to  deny  the 
correctness  of  the  stipulation.  If  the  Spur- 
lock  beirs  bad  limited  their  claims  by  an  ex- 
press stipulation,  and  appellant  had  purcbas* 
ed  on  the  faith  of  It,  the  two  cases  would  be 
more  nearly  parallel.  As  It  Is,  appellant 
merely  txtoik.  the  place  of  tbe  parties  for 
whom  he  was  substituted. 

The  defense  of  adverse  possesion  was  not 
sustained.  The  Spmrlocks  were  In  possession 
until  IS&l,  and  tbe  action  in  ttie  district  court 
was  commoiced  in  January,  1001,  Tbe  limi- 
tation prescribed  la  stctlon  141  of  the  tax 
law  has  no  appHcatlon  because  tbe  attack 
is  not  uptm  the  tax  proceedings,  but  upon  the 
capacity  of  tbe  grantee  in  tbe  tax  deed  to 
take  and  bold  title.  Woodman  t.  Davis,  32 
Kan.  844,  4  Pac.  202;  Wlswell  Simmons, 
77  Kan.  622.  629.  S6  Pac.  407. 

Tbe  doctrine  of  laches  is  Invoked.  Laches 
was  not  pleaded,  but  aK^Iant  urges  that  It 
goes  to  tbe  right  of  tbe  plaintiffs  to  recover 
against  him.  Waiving  tbe  question  of  plead- 
ing. It  may  be  observed  tbat  laches  Is  an 
equitable  bar  to  relief  d^endlng  on  all  the 
circumstances  of  the  case  (Dunbar  v.  Green, 
66  Kan.  557.  567,  72  Pac.  243),  and,  except 
in  instances  of  clear  error,  tbe  Judgment  of 
the  trial  court  denying  its  efFectlveness  will 
not  be  disturbed.  In  this  case  no  unusual 
circumstances  appear  to  shorten  tbB  ordina- 
ry statutory  period  of  limitation.  There  was 
no  occasion  to  sue  Hesklmer.  He  claimed  nei- 
ther title  nor  possession  during  bis  lifetime. 
When  Hester  A.  Bpurlock  died  in  1803.  Mrs. 
Mesklmer  became  a  tenant  in  common  with 
the  otha  Spurlock  heirs,  some  of  whom  were 
In  possession.  When  Koit  entered  fOr  ber 
In  1804.  she  had  a  right  to  possession  as  an 
belr  of  Hester  A.  Spariocft.  Her  first  real- 
ly hostile  act  was  the  recording  of  the  pat- 
ent in  1889.  and  suit  was  brought  within 
4%  years  theteaftw.  If  tbe  entry  In  1884 
be  regarded  as  a  disseisin,  tbe  plaintiffs* 
claim  was  by  no  means  stale,  no  prejudice  to 
the  tax  title  claimants  appears  to  have  re- 
sulted from  ae  delay  in  bringing  suit,  and 
tbe  rights  of  no  Innocent  third  parties  inter- 
vened.   Perhaps  the  plaintiffs  were  some- 


what at  fault  In  not  making  an  early  offer 
to  pay  their  share  of  the  taxes  Mesklmer  ad- 
vanced, and  in  waiting  to  bring  suit  until 
tbe  land  rose  greatly  in  value,  but  neither 
equity  nor  public  policy  absolutely  forbade 
the  court  to  Investigate  the  plaintiffs'  cause 
of  action.  Appellant  has  no  special  or  pe- 
culiar reason  to  complain  because  the  court 
considered  and  decided  tbe  case  on  Its  mer- 
its. He  purchased  aftw  tbe  action  was  be- 
gun with  full  knowledge  of  its  poidency  and 
purpose,  and  under  an  agreement  to  defend 
It.  and  be  suffered  nothing  because  the  plain- 
titta  were  dilatory  In  starting  proceedings 
which  did  not  concern  blm. 

Appellant  proved  tliat  the  oU  wells  which 
he  sunk  were  necessary  tm  tbe  protection  of 
the  whole  estate,  and  it  was  dearly  Just  to 
allow  him  bis  entire  expenditure  tor  tbat 
purpose^  This  having  been  done,  be  has  no 
equitable  claim  to  tiie  oil  wells  besides. 

lit  view  of  tbe  foregoing,  It  Is  unnecessary 
to  decide  othw  questions  discussed  In  the 
briefs  and  at  the  hearing.  A  motion  to  dis- 
miss the  appeal  Is  overruled,  and  the  Jndg* 
ment  of  the  district  court  on  tbe  mecita  is 
affirmed,  saving,  of  course,  the  right  of  Btta 
Sandws  to  contest  Uie  effectiveness  of  her 
deed  to  the  appellant  Ail  the  Justices  codp 
curring. 


GIBSON  V.  QARST  «t  aL 
(Supreme  Court  of  Kmsas.  Feb.  12,  1910.) 

(SjfUabut  hy  tlie  Court.) 

Taxation  (8  702*)— Tax  Deeds— VAunrrr— 

Pbebumptions. 

A  tax  deed  pnrchaser  had  been  In  the 
peaceable,  actual,  and  open  possession  of  the 
land  in  controversy  for  11  years.  Tbe  tax  deed 
under  which  he  claimed  ownership  had  been 
on  record  during  all  this  time.  Tbe  holder  of 
tbe  patent  title  then  commenced  an  action  of 
ejectment  to  recover  the  land.  The  tax  deed 
was  Interposed  as  a  defense.  The  deed  was  as- 
sailed upon  the  sole  ground  that  It  contains  sev- 
eral separate  tracts  of  land  and  does  not  recite 
the  amount  of  consideration  for  which  each  sep- 
arate tract  was  conveyed.  The  amount  for 
wbidi  each  tract  waa  sold  and  tbe  date  of  sale 
are  stated.  The  payment  of  snbseQuent  taxes, 
for  what  year,  and  tbe  amount,  are  recited; 
but  tbe  time  when  paid  is  omitted.  It  is  claimed 
that  because  of  this  omission  the  interest  can- 
not be  computed  upon  such  subBequent  taxes. 

Under  snch  circumstances,  it  will  be  presumed 
that  the  subsequent  taxes  were  paid  when  by 
law  they  became  due  and  payable,  and  interest 
will  be  computed  thereon  from  that  date.  If  a 
computation  upon  the  face  of  tbe  deed,  witb 
this  presumption  added,  differs  from  the  aggre- 
gate consideration  stated  In  tbe  deed,  which  is 
tbe  sum  of  $493.65.  and  snch  difference  fs  only 
$l.(Xt,  the  discrepancy  will  be  deemed  trivial  and 
insufficient  to  avoid  the  deed. 

[Ed.  Kote.— For  other  cases,  see  Taxation, 
Dea  Dig.  |  762.*] 

Appeal  from  IMstrict  Court,  Comanche 
County;  Gordon  L.  Flnley,  Judge. 
Action  by  Charles  SL  Gibson  against  Gyntba 
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Oust  and  othen.  Jtidsinent  for  defoodants. 
and  plaintiff  appeals.  Affirmed. 

Ia  M.  Day.  Ibr  appellant  Btanl^  ft  Stan- 
ly, for  appellees. 

GRAVES,  J.  This  la  an  action  of  eject- 
ment brought  by  appellant  In  the  district 
court  of  Comanche  county  to  recover  the 
real  estate  In  controversy.  The  appellees 
were  in  actual  possession  of  the  land  and 
had  been  ever  since  the  date  of  the  tax  deed 
under  which  they  claimed  title.  The  plain- 
tiff owned  the  patent  title  and  was  entitled 
to  recover  unless  the  tax  deed  was  valid. 
Hie  only  question  involved  is  the  validity  of 
said  tax  deed,  a  copy  of  which  reads: 

"Tax  Deed— Several  Tracts. 

**Know  all  men  by  these  presents,  that. 
Whereas,  each  of  tho  following  described  par- 
cels, tracts  and  lots  of  land,  tIb.:  Nom- 
ber  1  Ix»t  4  See.  1  and  Lot  1  and  2  Sec  2 
Twp  84  Sooth  R  16  West  6th  P.  M.  No 
2—8  %  SB  U  Sec  8S  Tp.  84  South  R  16 
West  «th  P.  U.  No.  8— SW  %  SB  %  & 
SB  K  SW  )4  Sec  14  Tp.  84  Soath  R  17 
West  6th  P.  M.  Mo.  4— NW  %  NB  W  & 
NB  K  NW  U  sec  23  Tp  84  South  R  17 
West  6th  P.  M.  No.  6-B  %  SW  ^  Sec. 
10  TH.  84  Soath  R  18  West  of  the  6th  P. 
H.  Nol  &— W  %  SB  %  Sec  10  Tp.  84 
Soath  B  18  West  6th  P.  II.  No.  7— SB  % 
Sec  81  a:t>  84  Sooth  B  18  West  6th  P.  M. 
No.  NB  %  Sec.  14  Tp  84  South  B  19 
West  6th  P.  U.  No.  9— SW  %  Sec.  21  Tp. 
84  Sooth  R  1»  West  6th  P.  U.  sltoated  In 
the  cODUty  of  Comanche  and  state  of  Kan- 
salt  was,  sevfinlly,  sahJect  to  taxation  tta 
the  year  A.  D.  18&1;  and  whereasL  the  taxes 
assessed  opni  eadi  of  said  BBV«al  parcels, 
tracts  and  lots  of  real  proprnty,  respectively, 
for  the  year  aforesaid,  remained  dne  and 
unpaid  at  ttte  date  of  the  sale  hev^naftor 
mentioned;  and  wh«reas,  tiiie  treasorer  of 
said  c(wnty  did,  on  the  Ist  day  of  S^tember, 
A.  D.  irai,  by  Tlrtne  of  tiie  authority  In 
him  vested  by  law  at  •  •  •  the  sale 
begon  and  publicly  h^d  on  the  flnt  Tuesday 
of  September,  A.  D.  1891,  expose  to  public 
sale,  at  the  county  seat  of  said  connty.  In 
snbstantial  conformity  with  all  the  requisi- 
tions of  the  statute  in  such  case  made  and 
provided,  offering  separately,  eadi  of  the 
■aid  several  parcels,  tracts  and  lots  as,  in 
the  regnlar  coorse  of  said  s&Ie  it  was  reach- 
ed in  Its  torn,  the  real  property  above  de- 
scribed for  the  payment  of  the  taxes.  Inter- 
est and  costs  thu  dne  and  remalnhig  un- 
paid npon  eatih  of  the  said  parens,  tracts, 
and  lots  of  real  property,  respectlvsb' ;  and 
whereas;  at  the  place  iTforesald,  as  tiiey 
were  as  aforesaid  severally,  and  in  doe  course 
offered  for  ssls;  Wm.  Lc«an  of  the  county 
of  IM  and  state  of  Iowa,  having  offered  to 
pay  the  whole  amount  of  taxes,  interest  and 
costs  then  dne  and  remaining  unpaid  on  each 


of  the  said  parcels,  tracts  and  Iota  of  said 
property  hereinbefore  described  and  several- 
ly numbered,  to  wit:  On  the  parcel  tract, 
or  lot  in  said  description  numbered  1  the 
sum  of  six  dollars  and  nlnety-sIx  cents 
(1^96) ;  on  that  numbered  2,  four  dollars  and 
flfty-elght  cents  (?4.58);  on  that  numbered 
3,  four  dollars,  and  elghty-six  cents  ($4.80) ;  on 
that  numbered  4,  two  dollars  and  seventy- 
four  cents  ($2.74);  on  that  numbered  6.  eleven 
dollars  and  nlnety-flve  cents  ($11.95) ;  on 
that  numbered  6,  seven  dollars  and  forty-five 
cents  ($7.45);  on  that  numbered  7,  seventeen 
dollars  and  twenty-three  cents  ($17.23);  on 
that  numbered  8,  fifteen  dollars  snd  thirty- 
six  cents  ($15.30) ;  on  that  numbered  9* 
twelve  dollars  and  twenty-three  cents  ($12.- 
23);  for  the  whole  of  each  of  said  parcels, 
tracts  and  lots  respectively  which  as  to  each 
of  them,  was  the  least  quantity  bid  for, 
and  payment  of  aald  several  sums  aggre- 
gating the  sum  of  eighty-three  dollars  and 
thirty-nine  cents,  having  been  made  by  him 
to  the  treasurer,  the  said  property  was 
severally  as  aforesaid  struck  off  to  him  at 
the  prices  aforesaid;  and  a  certificate  of 
purchase  Issued  to  blm  by  the  treasurer, 
and,  whereas,  the  subsequent  taxes  of  the 
year  1891,  and  of  the  year  1892,  and  of  the 
year  1893,  amounting  for  each  of  said  years, 
respectively,  of  each  of  said  parcels,  tracts, 
and  lots,  as  hereinbefore  numbered  and  de- 
scribed, as  follows:  On  that  numbered  l 
for  1891  $5.67;  for.  1892  $5.85;  on  that 
numbered  2  for  1891  $3.78;  for  1892  $5.54; 
for  1893  $5.46 ;  on  that  numbered  3  for  1891 
$8.31;  for  1892  $4.68;  on  that  numbered 
4  for  1891  $a31;  for  1S92  $4.68;  on  that 
numbered  6  for  1891  $9.55;  for  1892  $7.96; 
for  1893  $7.72;  on  that  numbered  6  for  1891 
$6.72;  for  1892  $4.53;  for  1893  $3.69;  on 
that  numbered  7  for  1891  ^13.88;  for  1892 
$14.34;  for  1893  $14.17 ;  on  that  numbered  8 
for  1891  $12.50;  for  1892  $13.71;  for  1893 
$13.57;  on  that  numbered  8  for  1891  $9.87; 
for  1892  $9.05;  for  1893  $8.40,  bavlog  been 
paid  by  the  purchaser  as  provided  by  law; 
and  whereas,  three  years  have  elapsed  since 
the  date  of  said  sale,  and  none  of  the  said 
property  has  been  redeemed  th^efrom,  as 
provided  by  law. 
"Now,  therefore,"  ete. 

It  is  claimed  that  this  deed  Is  void  npon 
Its  tecs  for  the  following  reasons:  (1)  It 
contains  several  separate  and  distinct  tracts 
and  does  not  redte  the  amount  of  the  con- 
sideration for  which  each  separate  tract  was 
conveyed;  (2)  the  aggregate  considnatlon 
Is  greatly  In  excess  of  the  taxes,  Interest, 
snd  costs  dne  and  charged  op  at  the  date 
of  tbe  deed;  (8)  the  deed  Is  not  sobstan- 
flally  In  legal  form. 

Under  section  ISSa  of  tax  law,  b^ng  se^ 
tlon  7677  of  the  General  Statutes  of  1901,  a 
tax  purchaser  may  require  several  separate 
teaets  conveyed  in  one  deed ;  but,  if  he  does,' 
the  deed  most  state  the  facts  omcemlng 
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the  sale  of  each  tract  so  that  the  amount 
for  which  each  tract  was  conveyed  can  be  as- 
certained, and  the  aggregate  of  these  amounts 
shall  consUtnte  the  gross  or  aggregate  con- 
sideration of  the  deed. 

The  deed  In  question  was  erldently  intend- 
ed to  comply  with  this  statate,  but  no  date  Is 
glvrai  showing  when  the  snbsequent  taxes 
of  1891,  1892,  and  1893  were  paid,  and  there- 
fore it  Is  urged  that  a  computation  of  the 
Interest  upon  each  eeparate  tract  is  Impos- 
Blble,  The  case  was  presented  to  the  dis- 
trict court  upon  a  demurrer  to  the  defend- 
ant's answer,  which  presented  directly  the 
validity  of  the  tax  deed.  The  court  took 
the  question  under  advisement  and  finally  up- 
held the  deed.  His  condnslons  are  stated 
as  follows: 

"The  question  is:  Are  the  omitted  recitals 
supplied,  or  can  they  reasonably  be  Inferred 
from  other  recitals  of  the  deed?  The  amount 
for  which  each  separate  tract  was  sold  to 
the  purchaser  at  the  sale  is  stated.  Tlie 
amount  of  subsequent  taxes  paid  by  him 
upon  each  separate  tract  and  the  year  In 
which  such  taxes  became  delinquent  are 
clearly  stated.  To  find  the  aggregate  amount 
for  which  each  tract  should  be  conveyed 
then  becomes  merely  a  matter  of  computa- 
tion, evidently  the  county  clerk  made  such 
computation,  for  he  found  the  aggregate  or 
gross  consideration  for  all  the  tracts.  Such 
amount  found  by  him  Is  within  a  very  small 
amount  tbe  sum  of  each  payment  made  by 
the  purchaser  together  with  interest  Any 
discrepancy  Is  more  than  accounted  for  by 
the  addition  of  legal  fees  and  charges.  For 
this  reason,  the  natural  and  reasonable  In- 
ference is  that  each  tract  was  conveyed  for 
the  sum  paid  thereon  with  Interest  No  one 
can  be  misled. .  The  computation  can  be 
made  from  the  recitals  of  the  deed,  and  for 
this  reason  It  is  held  that  the  failure  to  state 
specifically  the  amount  for  which  each 
arate  tract  was  conveyed  is  cured  by  the 
other  recitals  of  the  deed.  Plaintiff  next 
claims  that  the  gross  consideration  stated 
In  the  deed  is  greatly  In  excess  of  the  true 
amount  of  taxes,  Interest  and  chaises.  With 
this  contention  the  court  cannot  agree.  The 
deed  states  the  consideration  to  be  $493.65. 
The  figures  of  the  court  make  It  $494.67. 
Interest  is  computed  upon  amount  paid  to 
county  at  24  per  cent  from  date  of  sale 
to  August  8,  1896.  Interest  upon  payments 
of  subsequent  taxes  from  December  20th 
of  the  tax  year  to  August  8,  1895.  Intn*- 
est  upon  such  payments  for  1891-2-3  com- 
puted at  24  per  cent  and  In  addition  Interest 
for  1893  taxes  computed  at  15  per  cent  The 
amount  of  payments  and  Interest  at  24  per 
cent  as  found  by  the  court  Is  $1.02  more 
than  was  found  by  the  county  clerk.  More- 
over, It  will  be  noted  that  no  costs  or  charges 
are  Included  In  the  total.  Again  the  true 
date  of  the  deed  is  tbe  date  of  Its  acknowl- 


edgment, August  22d.  If  the  Interest  is 
figured  to  the  latt^  date,  even  at  the  rate 
of  15  per  cent  upon  the  1893  paymoii^  the 
consideration  Is  more  than  that  found  by  the 
clerk.  For  these  reasons  the  deed  must  be 
upheld.  It  follows  substantially  the  statu- 
tory form.    Gordon  L.  Plnley,  Judge." 

This  tends  to  show  that  the  consideration 
stated  In  the  deed  Is  not  excessive.  Consid- 
ering the  abrogate  amount  of  tax  Involved, 
the  numerous  tracts  included  In  the  deed, 
the  different  rates  of  Interest  to  be  applied, 
the  error  In  the  amount  seems  to  be  very 
small— too  small  Indeed  to  render  the  deed 
void. 

The  appellant  assails  the  tax  deed  chl^y 
upon  the  ground  that  the  consideration  nam- 
ed In  the  deed  is  greatly  in  excess  of  the 
amount  of  taxes.  Interest,  and  costs  due  at 
the  date  the  deed  was  executed.  This  has  not 
been  shown.  It  Is  true  that  several  s^a- 
rate  tracts  are  conveyed  by  the  deed,  and  ft 
does  not  recite  the  amount  of  the  consid- 
eration of  each  tract  s^arately.  This  ab- 
sence of  recitals,  however,  does  not  raider 
the  deed  void.  It  is  only  necessary  that  the 
recitals  show  facts  from  which  such  consld- 
M^tlon  can  be  ascertained.  The  presumx>- 
tlon  is  that  the  sut>sequent  taxes  were  paid 
when  by.  law  they  became  due  and  payable, 
and,  when  this  presumption  is  added  to  the 
face  of  the  deed,  it  furnishes  all  the  data 
necessary  for  determining  Its  validity.  When 
a  computation  is  made  upcm  this  basis,  the 
erroi-  in  computation,  If  any  exist,  is  too 
small  to  be  regarded  as  substantial,  and  tbe 
deed  should  be  uph^d. 

The  Judgment  of  the  district  court  Is  at" 
firmed.   All  the  Justices  concurring. 


SHUMAEB  T.  SHUHAEB  et  al. 
(Supreme  Court  of  Idaho.   Jan.  81.  1910.) 

(ByUabut      the  Court.) 

1.  Appeal  akd  Ebbob  (S  82*)— Decisions  Bs- 

VIBWABLB— ObDKB  VAOATIRa  FiNAL  JUDQ- 

ifBKT— "Ant  Fecial  Obdeb  Hade  Attbb 

JUDOMEKI." 

Bev.  Codes,  t  4807,  aaM.  3,  provides  that 
an  appeal  may  be  taken  to  tbe  Supreme  Court 
from  a  district  court  from  "any  special  order 
made  after  final  judgment"  Held,  that  this 
provision  is  broad  enoueli  to  authorize  an  ap- 
peal from  an  order  made  after  final  jadgm«nt 
vacating  and  setting  aside  such  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig:  |  478;  Dec  Dig. 

2.  Appeal  and  Ebbob  (8  650*)  —  Reoobd  — 
AMENnED  Bill  op  Exceptions. 

Where  amendments  are  proposed  to  a  bill 
of  exceptions,  and  reqiiest  is  made  that  sndi 
amendments  added  thereto,  without  indi- 
cating any  particular  place  in  which  the  same 
shall  be  inserted  in  the  proposed  bill,  and  it  can- 
not be  ascertained  from  ue  amendments  pitH 
posed  as  to  where  they  shall  be  inserted,  sodl 
proposed-blU  of  ezeeptions  and  the  amendments 
need  not  be  engrossed  after  settlement  and  al- 
lowance by  tbe  judge,  but  It  Is  anSdent  to  li^ 


•Tor  otber  oases  see  same  topic  and  section  NUVBBB  In  Dse.  A  Am.  Digs.  1M7  to  dat^  *  Rwortsr  IndaxM 


Digitized  by 


Google 


# 


Idabo) 


BHUUAEB  T.  SHUHASBu 


48 


corporate  them  In  the  record  showinir  the  pR>- 
poKd  bill  and  the  ameDdments  added  thereto. 

[Ed.  Note.— For  other  caaea,  ae»  Appeal  and 
grn^  CeiiL  ZMg;  «  2S12-2814;  Dec.  Dig.  f 

8.  OAUnSHUUT  a  178*)  —  PB6CEEDIITOa  TO 
BirVOKCB  —  DBTAUIT  — •  FAILtTBE  OT  QAB- 
RUHU  TO  ANiWEB  IHTXBEOGATOBIES. 

The  default  provided  for  in  Rev.  Codes,  1 
4310c,  is  a  defatiit  for  want  of  an  answer,  and 
does  not  mean  a  default  jadgment,  and  neither 
that  aection  nor  flecdon  4860  of  tbe  Revtaed 
Codea  antborisea  or  envowera  the  clerk  to  enter 
a  default  judgment  against  the  garnishee  for 
failnre  to  answer  interrogatories  submitted,  as 
the  mere  failure  of  the  garnishee  to  answer  the 
internwatories  doea  not  prove  that  he  is  indebt- 
ed to  the  defendant  in  anj  apecific  «um,  and  the 
cue  mnat  be  beard  before  the  court  or  judge, 
and  proof  made  ahowing  the  indebtedness  of  the 
gamLBhee  to  the  defendant 

[Bd.  Note.— For  other  eases,  see  Gamlahment, 
Gent:  Dig.  {|  329-334;  Dec.  Dig.  {  17a*] 

4.  JVDOHZNT  ({  386*)— Opekino  ob  Vaoatiho 
— TiHB  roE  Rbuef  ~  Void  Judguents  — 

CONSTBUOTZOn  OF  STATUTE. 

The  provisions  of  section  4229,  Rev.  Codes, 
which  requires  apidication  for  relief  from  a 
jodgment  to  be  made  within  six  months  after 
the  adjournment  of  the  term,  do  not  appiy  to 
jodsmenta  and  orders  whidt  ue  nullities  and 
void  from  the  beginning,  and  a  motion  to  set 
aaide  and  vacate  a  void  judgment  may  Im  made 
at  any  time. 

[Dd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  739;  Dec.  Dig.  |  386.*] 

Appeal  from  District  Court,  Twin  Falls 
County;  Edward  A.  Walters,  Judge. 

Action  by  Eva  B.  Shumake  against  Wiley 
T.  Sbumake  and  Elbert  De  Bask,  garnishee. 
Jpdgment  for  plaintiff  against  tbe  gamlsbea 
was  aet  aside,  and  plalntLfT  appeals.  Affirmed. 

F.  A.  Hntto.  for  aniellaiit  Sweel^  ft 
Sweder.  tor  revpondents. 

STEWART.  J.  On  December  28, 1907,  Eva 
B.  Sbumake  recovered  a  judgment  against 
WU^  T.  Sbumake  In  tbe  district  conrt  of 
Twin  Falls  county,  this  state.  On  December 
SOth  of  the  same  year  execution  was  Issued 
npon  this  judgmmt  and  placed  in  the  hands 
of  tbe  sheriff  of  said  county,  and  upon  tbe 
■ame  day  counsel  tm  Bra  B.  Shumake  serv- 
ed upon  the  sheriff  a  written  notice  notifying 
eald  aberlff  that  one  Blb»t  De  Bnsk  of  said 
oonnty  was  Indebted  to  tlie  defendant  Wiley 
T.  Shnmake  in  the  snm  of  $400,  and  lequest- 
ed  the  sheriff  to  attach  said  debt,  and  at  the 
same  time  fnmlslied  said  sheriff  c«rtaln  in- 
terrogatories to  be  answered  by  Blttert  De 
Bosk.  This  execution  was  retnmed  by  tiie 
sheriff.  Indorsed  as  follows:  "Received  this 
writ  <m  this  80th  day  of  Decanber,  1907,  and 
raecnted  tbe  same  in  my  county,  by  deliver^ 
ing  to  Elbert  De  Busk,  on  the  30th  day  of 
December,  1907,  a  full,  true,  and  correct 
coat  thereof,  tt^tber  with  a  full,  true  and 
cnnplete  copy  the  interrogatories  here- 
to attached.  O.  D.  Aiken,  Sheriff.  By  C.  W. 
Dyer.  Deputy."  Attadied  to  the  lnto>roga- 
torles  ms  the  following  notice:  "To  Elbert 
De  Busk,  Gamlrttee:  Ton  are  hereby  direct- 


ed to  answer  the  following  Interrogatories, 
In  reference  to  your  Ind^tedness  to  the  above 
named  defmdant,  Wiley  T.  Shumake,  and 
file  the  same  with  the  clerk  of  the  above 
named  court,  as  by  law  required.  F.  A.  Hnt- 
to, Attorney  for  Eva  B.  Shumake."  Abd 
also  a  certlflcate  made  by  tbe  shwlff  as  f<d* 
lows:  "The  above  and  foregoing  interroga- 
tories were  received  by  me,  at  the  pame  time 
and  place  that  I  received  the  aecntltn  here- 
in, and  yon  are  hereto'  directed  to  pay  orer 
to  tbe  said  WUey  T.  Shumake  no  money  or 
property  in  your  hands,  belonging  to  the  said 
Shumake,  but  to  make  full  and  true  answon 
to  the  above  and  forgoing  questions  as  by 
law  directed,  and  file  the  same  in  the  ofllce 
of  the  of  the  above-named  district 

conrt  O.  D.  Aiken,  Sheriff  of  said  County, 
by  0.  W.  Dyer,  D^uty."  The  return  of  the 
sheriff  appears  to  have  been  filed  December 
30,  1907.  On  Jannaty  11,  1908,  another  exs- 
cation  was  issaed  npon  said  judgment  ad^ 
dressed  to  the  sheriff  of  said  county,  and  at- 
tached to  which  Is  tbe  notice  signed  by  conu- 
sel  for  Era  B.  Shumake,  aa  follows:  **T0 
tbe  Sheriff  of  said  County  or  Other  Pn^ier 
Prason  Serving  This  Writ:  Ton  are  hmby 
notified  that  one  Elbot  De  Bnsk  and  Harvy 
Earpk  of  Bnhl,  Twin  Falls  county,  Idaho,  la 
Indebted  to  tbe  above  named  defCtndant,  Wil- 
ey T.  Shumake.  F.  A.  Hntto^  Attorniey  for 
plaintUE,  Ere  B.  Shumake."  TblB  writ  to 
returned  aa  served  by  one  x  H.  Schooler, 
who  sweare.  In  effOct,  that  he  Is  a  dtlaen, 
resident  ttf  the  state  and  connty,  over  21 
years  of  age^  and  has  no  interest  in  the  canee 
of  action,  and  **I  did  on  the  llth  day  at 
January  19^  dellTer  to  Elbert  De  Boric  and 
Harvy  Bari^  peieonally,  a  full,  true  and 
omiplete  copy  of  the  above  and  forcing 
raecutlon,  together  with  a  Con,  tme  and  cor- 
rect copy  of  the  annexed  Intem^torlea, 
numbered  ftom  1  to  10^  lnclnBlv&  I  deliver- 
ed said  copies  to  said  Elbert  De  Bnsk  and 
Harvy  Esrp  In  ttie  Town  of  Bnhl,  Twin 
Falls  County  and  State  of  Idaho.  J.  H. 
Sdiooler.  Snbecrlbed  and  sworn  to  before  me 
on  this  llth  day  of  January,  190&  F.  A. 
Hutto.  Notary  Public."  This  return  was 
filed  January  17,  1906,  at  4:30  p.  m.,  and 
on  ttie  same  day  Eva  B.  Shumake,  by  her 
attorney,  requested  the  clerk  of  said  court 
to  enter  tbe  defaidt  of  BIbert  De  Busk  be- 
cause of  his  failure  to  answer  the  Interroga- 
tories, and  for  jndi^nent  fbr  tbe  snm  of  |82; 
and  on  tlie  same  day  the  clerk  .enta«d  the 
following  lodgment:  "Whereas,  on  the  28th 
day  of  December,  1007,  there  waa  a  judgment 
rendered  against  the  above-named  defend- 
ant, Wiley  T.  Shnmake^  to  favor  of  tbe  above- 
named  defendant  (plaintiff),  Eva  B.  Sbu- 
make. in  tbe  district  court  of  the  Fourth 
jndiclal  district  of  the  state  of  Idaho,  sit- 
ting in  and  for  the  connty  of  Twin  Falls,  in 
the  snm  of  seventy-two  and  >*/i«e  dollan, 
as  appears  of  record  in  this  office,  and  where- 
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as,  there  is  accrned  costs  on  said  Judgment, 
in  the  further  snm  of  nine  and  ^^/loo  dollars, 
making  the  total  sum  of,  to  this  date,  the 
sum  of  eighty-two  dollars,  whereas,  there  was 
issued  out  of  this  court,  on  the  11th  day  of 
Jabuary,  1908,  an  execution  on  said  Judg^ 
ment,  to  the  sheriff  of  said  county,  and  it 
appearing  to  me  that  on  the  11th  day  of 
January,  1908,  there  was  served  upon  the 
above-named  garnishee,  Elbert  De  Busk,  In 
the  county  of  Twin  Falls  and  state  of  Ida- 
ho, a  full,  true  and  complete  copy  of  the 
interrogatories  attached  to  said  execution 
and  .that  the  same  was  tiiere  and  then  per- 
sonally served  upon  said  De  Busk  as  pro- 
vided by  law,  and  whereas,  it  further  appear- 
ing by  the  records  in  said  cause  that  the 
said  Elbert  De  Busk  has  failed  to  make  re- 
turn to  this  office  any  answers  whatsoever 
to  said  Interrogatories,  and  has  failed  to, 
within  Ave  days  from  the  service  of  said 
Interrogatories,  file  any  reply  to  the  same, 
and  that  the  said  Elbert  De  Busk  Is  in  de- 
fault and  on  application  of  the  said  plaintiff, 
Eva  B.  Shumake,  the  said  default  has  been 
duly  entered:  It  is  therefore  ordered  and 
adjudged,  by  the  authority  of  the  law  in  me 
vested,  that  the  plaintiff,  Eva  B.  Shumake, 
do  have  and  recover  of  the  garnishee,  Elbert 
De  Busk,  the  sum  of  eighty-two  dollars,  and 
that  the  same  bear  Interest  as  provided  by 
law." 

On  July  6,  1908,  Elbert  De  Busk  filed  a 
motion  In  said  court  to  "set  aside  and  dis- 
solve the  garnishee"  issued  by  the  clerk 
against  the  property  claimed  to  be  owned  by 
Wiley  T.  Shumake  and  In  the  possession  of 
the  garnishee,  upon  the  ground  that  the  gar- 
nishee is  not  In  possession,  and  at  the  time 
of  the  service  of  the  garnishee  was  not  in 
possession  of  any  property  whatsoever  be- 
longing to  or  claimed  by  the  said  Wiley  T. 
Shumake,  or  any  debts,  etc. ;  and,  second, 
that  there  is  no  Judgment  filed  In  the  records 
at  the  date  of  the  service  of  the  garnishee. 
It  appears  that  some  time  after  this,  and  Just 
when  the  record  does  not  disclose,  but  pre- 
sumably June  19,  1909,  counsel  for  De  Busk 
filed  a  motion  to  set  aside  the  default  and 
Judgment  purported  to  have  been  entered 
against  him  on  January  17,  1908,  by  the 
clerk,  and  assigns  eight  different  grounds  for 
Bucb  motion.  Counsel  for  Eva  B.  Shumake 
objected  to  this  latter  motion  being  filed  on 
the  ground  that  there  was  an  original  motion 
on  file,  and  that  the  later  motlfm  states  dif- 
ferent grounds  from  the  original  and  appears 
to  be  a  substitute  for  the  original,  and  Is  in 
sufficient  and  filed  more  than  six  months 
after  entry  of  Judgment  These  objections 
were  overruled,  and  the  court  ordered  that 
the  said  "motion  to  set  aside  default  and 
Judgment"  be  allowed  and  filed,  and  the  same 
was  done.  Thereupon  the  court  orders  that 
said  cause  proceed,  and  each  party  announces 
ready  for  trial.  Then  follows  evidence  taken, 
and  In  the  end  the  following  order  was  made: 


"Be  It  remembered  that  on  the  Iftth  day  of 
Jun^  1909,  thla  matter  coming  on  for  hear- 
ing on  the  motion  of  garnishee,  Eibert  De' 
Busk,  to  set  aside  the  Judgment  entered 
against  him  In  this  action  by  the  clerk  of 
this  court  on  the  17th  day  of  January,  1908, 
In  favor  of  the  plalntia,  Eva  B.  Shumake, 
file  plaintiff  appeared  by  F.  A.  Butto,  her 
attorney,  and  the  garnishee  appeared  by 
Sweeley  &  Sweeley,  bis  attorneys.  There- 
upon the  court  heard  and  inspected  the  evi- 
dence offered  and  heard  argument  of  coun- 
sel, and,  being  fully  advised  In  the  premises^ 
found  that  said  Judgment  against  the  gar- 
nishee so  entered  was  wrongfully  and  Illegal- 
ly entered  and  that  the  same  should  be  set 
aside.  It  is  therefore  ordered  and  adjudged 
by  the  court  that  the  Judgment  purporting 
to  have  been  entered  against  the  garnishee,. 
Elbert  De  Busk,  in  favor  of  the  plaintiff  by 
the  clerk  of  this  court,  on  the  17th  day  of 
January,  1908,  be  aud  the  same  Is  hereby  set 
aside,  canceled,  and  held  for  naught,  and 
that  the  plaintiff  pay  the  costs  and  dlsbarse* 

ments  of  this  proceeding,  taxed  at  $  . 

Signed  this  22ud  day  of  June,  1909.  Edward 
A.  Walters,  Judge  District  Court"  From 
this  Judgment  this  appeal  is  taken.  Counsel 
for  respondent  moves  to  dismiss  the  appeal 
upon  the  ground  that  the  ord»  appealed 
from  Is  not  an  a[^ealable  order. 

It  will  be  observed  that  the  order  appealed 
from  was  made  after  final  Judgment  and  was 
to  the  effect  that  the  final  Judgment  be  set 
aside,  canceled,  and  beld  for  naught  Sec* 
tlon  4807,  Bev.  Codes,  in  subdivision  3,  pro- 
vides that  an  appeal  may  be  taken  to  the  Su- 
preme Court  from  a  district  court  "from  any 
special  order  made  after  final  Judgment"  Id 
the  case  of  Oliver  v.  Eootenal  County,  13 
Idaho,  281,  90  Pac.  107,  It  appears  that  an 
amended  demurrer  on  bebalf  of  the  county 
was  filed  to  the  complaint  siid  was  sustain- 
ed by  the  court  and  the  plaintiff  failed  to 
plead  further,  and  the  cause  was  dismissed 
as  to  defendant  county.  Thereafter  counsel 
for  the  plaintiff  moved  the  court  for  an  or- 
der setting  aside  said  Judgment  and  for  a 
reargument  of  the  question  involved  In  the 
demurrer.  This  motion  was  overruled,  and 
the  action  dismissed  as  to  the  defendant 
county.  From  this  latter  order  an  appeal 
was  taken  to  this  court,  and  the  contention 
made  that  the  order  was  not  an  appealable 
order.  In  discussing  that  question  this  court 
said:  "Said  order  refusing  to  set  aside  said 
Judgment  was  a  special  order  made  after 
final  Judgment,  and  under  the  provisions  of 
subdivision  3  of  section  4807,  Bev.  St,  an 
appeal  from  a  special  order  made  after  final 
Judgment  must  be  taken  within  60  days  aft- 
er such  order  is  made  and  entered  ou  the 
minutes  of  the  court  or  filed  with  the  clerk. 
Said  order  is  an  appealable  order."  In  the 
case  of  Llvermore  v.  Campbell,  02  Cal.  75,  a 
Judgment  of  dismissal  was  entered  by  the 
dwk  In  favor  of  the  defendants  for  coata. 
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Thereafter  tbe  court  made  an  ordw  setting 
■«Blde  and  Tacatlng  tbe  Judgment  of  dlsinlsB- 
40,  and  pladns  the  came  on  tba  calendar  for 
MaL  An  apiiesl  waa  taken  from  tbe  order 
vacating  tbe  judgment  In  dlscuBslsg  wheth- 
-er  tbe  order  vacating  tbe  Judgment  waa  ap- 
pealable^ the  court  aaya:  "The  Queatlon  un- 
■derlylng  tbe  dlBcusBlon  herein  la  whether  the 
■<nder  of  the  district  conrt  aetdng  aside  the 
Jodgmmt  entered  by  tbe  clerk  la  appealable. 
SeeUon  9S9  of  the  Code  of  OlvU  Procedure 
^vea  an  appeaU-ln  the  first  subdivision  from 
a  final  judgment,  etc.;  In  tbe  third  snbdlvl- 
-alon  from  a  q(>eclal  order  made  after  final 
Jodgment.  It  has  been  repeated  held  by 
this  court  that  an  appeal  Ilea  from  a  void 
Judgment,  and  it  ftdlows  tlutt  an  order  set- 
ting aside  a  judgment  In  form,  en  the  ground 
that  It  Is  in  fact  invalid,  la  also  appealable, 
«nd,  until  such  appeal  Is  hmat**  tbls  court 
-will  not  bujuire  whether  the  «onrt  or  clerk 
bad  or  tad  not  jurisdiction  to  snter  the  Judg^ 
ment.'* 

-  In  Thompson  v.  Alford,  138  Gal.  227,  60 
Pac.  686,  It  appeared  that  a  judgment  wae 
•altered  against  the  defendant  on  April  6* 
lEOT.  On  Anguat  9,  1897.  the  court  made  an 
■order  vacating  the  judgment  as  to  the  re> 
apondent  An  appeal  from  this  order  was 
■dlamlBsed.  Thereafter  the  plalntlflF  made  a 
motion  to  set  aside  the  default  of  tbe  de- 
fendant, and  to  fix  a  time  for  her  to  plead. 
Her  motion  was  denied,  and  the  appeal  was 
ftom  that  order.  Tbe  respondent  moved  to 
-dismiss  the  appeal  upon  the  ground  that  tbe 
■order  appealed  from  was  not  an  an>ealable 
•order.  In  passing  upon  that  Question,  tbe 
•court  said:  *^e  ground  upon  wbldi  it  is 
•claimed  that  tbe  order  Is  not  appealable  la 
that  the  dlsmlBsal  oif  tbe  plalntUTs  appeal 
from  tbe  order  vacating  tbe  judgment  against 
the  reqMmdent  operated  as  an  affirmance  of 
that  order,  and  precludes  the  plaintiff  from 
an  appeal  from  any  order  that  mi^t  have 
iKoi  therein  reviewed.  The  order  from  which 
tbe  presoit  appeal  was  made  Is  an  order 
made  after  Judgment  and  is  by  express  terms 
•of  tbe  Code  appealaUa  The  plaintiff  sought 
by  ber  motion  to  set  aside  a  default  previous- 
ly entered,  and  to  fix  a  time  for  the  defend- 
ant to  plead.  Onie  order  entering  her  de- 
fault was  not  an  appealable  order,  and  there 
had  been  no  prevloua  order  fixing  or  refusing 
to  fix  a  time  within  which  the  defendant 
abould  plead.  The  plaintiff  did  not,  there- 
for^ seek  by  ber  motion  to  obtain  an  order 
vacating  any  prevloos  appealable  order.  An 
■ai^eal  from  an  order  vacating  a  judgment 
resta  upon  a  record  of  Ita  dwn,  and  does 
not  necessarily  Include  a  record  of  any  pro- 
■ceedlngs  prior  to  the  entry  <st  the  judgment 
•  *  *  Each  of  tbe  motions  la  a  motion 
made  after  judgment  but  each  Is  distinct 
from  the  other,  depends  upon  a  different  rec- 
■ord,  and  asAs  dlflwwit  rdlef."  In  the  case 
«f  White  V.  Superior  Court  110  CU.  64,  42 
Pae.  471,  upon  entering  a  dscroe  of  divorce 


the  property  rights  of  the  parties  were  re- 
ferred to  a  referee,  and  snbseQuently  a  re- 
ceiver was  apiwlnted  to  take  charge  of  the 
property  and  manage  and  control  tbe  same. 
Afterwards  tbe  referee  made  a  report  and 
tbe  court  made  an  order  directing  the  re- 
ceiver to  sell  the  proper^  of  tbe  petitioner 
In  so  far  as  was  necessary  to  satisfy  the 
judgment  for  alimony,  allowances,  etc  Tbe 
petitioner  applied  for  a  writ  of  certiorari  to 
review  the  action  of  the  court  In  directing 
tbe  receiver  to  sell  property  to  satisfy  tbe 
Judgment  The  question  was  presented  wheth- 
er a  writ  qt  certiorari  would  He;  and  In 
discussing  that  question  the  court  said:  ."It 
Is  very  dear  that  the  facts  do  not  make 
a  case'  wherein  certiorari  may  be  availed  of. 
That  writ  will  lie  only  where  there  is  no 
appeal  from  tbe  Judgment  or  order  complain- 
ed of.  Code  Civ.  Proc.  (  1068 ;  Stattmelstei 
V.  Superior  Court,  71  Cal.  322  [12  Pac.  270J, 
and  cases  there  cited.  The  order  In  question 
is  a  special  order,  made  after  final  Judgment 
and,  as  such,  is  made  the  subject  of  appeal 
by  express  terms  of  the  statute  (Code  Civ. 
Proc  f  939.  subd.  8 ;  S  968,  subd.  2 ;  Slavonic, 
etc.,  Ass'n  V.  Superior  Court  65  Oal.  SUO  [4 
Pac.  500];  Llvermore  v.  Campbell,  02  Cal. 
75;  Calderwood  v.  P^ser,  42  Cal.  110) :  and, 
being  so  appealable  It  cannot  be  reviewed  by 
cnrttorari."  Kaufman  v.  Superior  Court  108 
Oal.  446,  41  Pac  476. 

Gonnsel  for  respondmt  dte  a'  number  of 
decisl<HiB  of  courts,  prindpally  the  Supreme 
Court  of  the  state  of  Washington,  where  it 
la  held  that  an  order  vacating  a  judgment  Is 
not  appealabl&  An  oamlnatlon  of  these  de- 
cisions Shows  that  tbe  state  of  Washington 
and  the  other  states  holding  to  the  similar 
view  have  no  statute  like  that  of  this  state, 
which  allows  an  appeal  *f  rom  a  special  order 
made  after  judgm«it**  And  tor  that  reason 
such  decisions  are  not  applicable  to  the  queft- 
tlon  now  under  consideration.  We  are  sat- 
isfied that  in  providing  that  an  appeal  "from 
a  special  order  made  after  final  Judgment" 
tbe  statute  Is  broad  enough  to  authorize  an 
appeal  frcnn  an  order  made  by  the  court  va- 
cating or  setting  aside  a  judgment  The  mo- 
tion to  dismiss  the  an)eal  is  overruled. 

Counsel  for  respondent  also  made  a  mo- 
tion to  strike  from  tbe  transcript  the  appel- 
lants bill  of  exertions  upon  tbe  ground  that 
tbe  bfll  of  excoptloDs,  after  amendments  had 
been  proposed  and  allowed  by  tbe  trial  Judge, 
waa  not  engrossed  so  as  to  include  said 
amendments.  It  appears  that  on  the  motion 
to  set  aside  the  judgment  entered  by  the 
clerk,  some  kind  of  a  trial  was  had,  and  cer- 
tain evidence  waa  introduced  by  tbe  moving 
party  as  well  as  the  plalntifiT  who  opposed 
such  motion,  and  that  in  making  up  the  bill 
of  exceptions  the  appellant,  Srva  Shumake, 
shorn  certain  evidence  that  was  offered  and 
received  at  sudi  hearing,  and  that  In  the 
amendments  proposed  by  tiie  respondent  De 
Bttsk  it  waa  proposed  that  certain  other  evl- 
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dence,  part  oral  and  part  documentary,  aboidd 
be  made  a  part  of  the  bUl  of  ucepttona,  and 
the  trial  court  allowed  the  bill  as  proposed 
and  also  allowed  the  amuidments  and  made 
the  IndorsemeDt  at  the  dose  of  the  ameod- 
menta,  allowing  the  proposed  bill  and  amend- 
ments, and  that  the  record  waa  printed  aa 
thus  allowed  by  the  court,  wltiiout  Insert- 
ing In  the  bill  of  exceptions  In  any  particular 
place  the  amendments  proposed  by  the  re- 
spondeat The  record  In  ^Is  case  ia  pecu- 
liar, to  say  the  least,  and  It  la  difficult  from 
Its  arrangement  In  the  traiuK^pt  to  tell 
where  It  commences  and  where  It  ends  or  to 
determine  the  order  In  which  the'evoilB  men- 
tioned la  the  transcript  took  placfe  From 
the  amendments  proposed  we  coi^  the  fol- 
lowhig;  "Comes  now  Elbert  De  Bush,  the 
garnishee  above  named,  and  proposes  the  fol- 
lowing amradments  to  the  bill  of  exceptions 
prepared  by  the  plaintiff  herein,  to  wit:  Add 
to  said  bill  of  exceptions  and  inoon^orate 
therein  the  following,"  eta  Then  follow  the 
matters  suggested.  It  will  thus  be  seen  that 
the  ammdments  propwed  are  to  be  added  to 
the  bill  of  excepttons,  and  are  not  auggested 
to  be  incorporated  at  any  particular  i^ce  In 
the  bUl,  and  counsd  for  appellant  is  Jnstl- 
fled  in  his  contention  that  he  could  do  no 
more  tiian  print  the  amendments  as  an  ad- 
dition to  the  bill  aa  proposed  for  the  reaaon 
that  the  amendments  proposed  were  not  to 
be  inserted  <n  any  particular  place  bot  were 
merely  to  be  added,  and,  aa  Umg  as  that  was 
done,  it  In  effect  did  not  require  any  new 
eiwnffisment  of  the  bill.  We  think  this  con- 
tention is  correct  We  are  unable  to  discov- 
er, and  conQBel  for  respondent  did  not  sug- 
gest, any  particular  place  where  these  amend- 
ments should  bare  been  Inserted  Sn  the  bill ; 
and  we  cannot  discover  from  the  transcript 
the  order  In  which  the  events  disclosed  by 
the  evUtence  took  place,  and  would  not  know 
where  the  amendmoits  proposed  should  be 
inserted  to  be  tn  logical  order.  Where  amend- 
ments are  proposed  to  a  bill  of  exertions,  in- 
dication should  be  given  as  to  where  such 
amendments  are  to  be  Inserted,  and  where 
alterations  or  changes  are  proposed  by  the 
amendment;  the  amendment  should  Indicate 
Just  what  the  changes  consist  of,  and  In  such 
caaea  the  proposed  bill  with  the  amendments 
should  be  engrossed  so  aa  to  show  the  change 
or  alteration  and  the  Insertion  of  the  amend- 
ments In  their  proper  place,  and  thereby  make 
the  bill  of  receptions  IntelllglUe.  But  In  the 
case  under  conalderatlon  the  amendments  pro- 
posed were  to  be  added  to  the  bill,  and  not 
to  alter  or  change  the  same.  In  such  case 
there  was  no  necessity  for  en^nssment  The 
motion  to  strike  Is  therefore  overruled. 

As  Shown  by  the  record,  the  i^alntlff,  Eva 
B.  Shumake,  recovered  a  Judgment  against 
Wiley  T.  Shumake  and  caused  an  execution 
to  be  Issued  upon  sndi  Judgment,  and,  after 
such  execution  was  Issued,  the  appellant 
(plalntlffl)  notified  the  c&cer  to  whom  such 


«ecntlon  had  been  d^vered  that  ESbwt  De 
Buak  was  indebted  to  the  defendant  Wiley 
T.  Shumake,  and  attached  to  sndi  notloe  cer^ 
tain  IntNTogatorifls  proposed  to  Elbert  De 
Bu^  to  be  answered.  It  appears  that  the 
writ  of  execution  was  served  upon  Elbert 
De  Busk,  the  garnishee,  and  that  he  was  also 
^vea  a  copy  of  the  Interrogatories  to  be  by 
hlm  answered,  and  that  he  failed  to  answer 
the  Interrogatories  witiiln  Ave  days  after 
service  and  upm  application  <d  tihe  idalntlfC 
the  clerk  rradered  Jn^nient  against  the 
gamiahee  by  default  for  the  sum  at  $8S. 
Just  how  the  cletk  arrived  at  the  particular 
amount  for  which  flila  Jodpnent  was  render- 
ed we  are  unable  to  discover  frtnn  the  record. 
As  shown,  Uie  garnishee  did  not  answer  the 
Interrogatories,  And  thentfore  the  indebted- 
ness ot  De  Busk  to  Wiley  T.  Shamake  does 
not  a[V»ear  from  that  souroa  The  Judgment 
rendraed  in  the  case  of  En.  B.  Shumake 
against  VfUey  T.  Shumake  does  not  api>ear 
In  the  record,  but  two  dlff«ent  execntlwm 
issued  upon  that  Judgment  do  appear  in  the 
record,  and  from  eaA  it  appears  that  Jndg^ 
ment  was  recovo^  ou  Dec.  28,  1907,  In  favor 
of  Eva  B.  Shnnuke  against  Wiley  T.  Sha- 
make for  the  sum  of  $26  damages  as  attor- 
ney's fees,  with  interest  at  the  rate  of  7  per 
cent  until  paid,  together  with  V77.85  costo 
and  accruing  coste  amounting  to  the  sum 
of  97^  omitting  interest  Therefore  It  ap- 
pears that  the  amount  of  the  Judgment  was 
for  the  sum  of  $25  as  attorney's  fees  and 
$77.85  costs,  and  $7.30  accruing  coste,  or  the 
total  sum  of  $110.15.  So,  If  the  derk  was 
basing  bis  Judgment  opon  the  amount  of  the 
Judgment  rendered  in  favor  of  Eva  B.  Shu- 
make against  Wll^  T.  Shumake^  then  we 
do  not  unitorstend  why  the  derk  did  not 
give  Eva  B.  EHiumake  a  Judgment  against 
De  Busk  for  the  sum  of  $110.15.  But  it 
is  apparent  ftom  the  record  in  this  case 
that  there  was  no  evidence  rec^ved  by 
the  clerk  showing  that  De  Busk  was  In- 
debted to  Wiley  T.  Shumake  in  any  sum 
whatever.  The  notice  served  upon  the  sher- 
iff or  person  holding  the  execution  did  not 
designate  the  amount  dalmed  to  be  due 
from  De  Busk  to  Wiley  T.  Shamake,  and  the 
interrogatories  were  simply  inquiries  pro- 
pounded for  the  purpose  of  ascertaining  the 
amount  due.  NelUier  waa  Elbot  De  Busk 
advised  as  to  what  amount,  or  tliat  any 
amount  was,  in  fact  claimed  to  be  due 
from  De  Busk  to  Shumake;  and,  whoi  De 
Busk  made  default  in  not  answerii^  the 
Inquiries,  he  did  not  thereby  admit  that  he 
was  Indebted  to  Wll^  T.  Shumake  in  any 
parUcular  sum. 

Section  4360.  Bev.  Codes,  provldeB:  "Judg- 
ment may  be  bad,  If  the  defoidant  fall  to  an- 
swer the  ctmii^alnt  as  follows:  1.  In  an  Ac- 
tion arising  upon  contract  for  the  recovery 
of  money  or  damages  only,  If  no  answw  has- 
bem  filed  with  the  d«fc  of  the  court  within 
the  time  qieclfied  in  the  snmmfms»  or  sucIl 
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ftatber  time  as  may  bare  been  granted,  the 
dafe,  upon  application  of  the  jdalntlff,  must 
inter  the  default  of  the  defendant,  and  Im- 
mediately thereafter  enter  Jodgmoit  for  the 
inwDDt  q>e^ed  In  the  summona.  inclnding 
the  eoata  against  the  defendant,  or  against 
one  cr  more  of  eereral  defendants,  In  the 
eaam  provided  for  in  section  4147."  It  will 
be  woi  b7  the  proTlslcHis  of  this  aecUon  that 
the  clerk  Is  anthwlzed  to  enter  a  d^antt 
Judgment  only  In  actions  arising  upon  con- 
tract for  the  recoTeiy  of  mon^  or  dami^ges 
miIt*  and  for  the  amonnt  specified  In  the 
nnnmona.  The  smnmons  being  served  open 
a  defendant  dlsdoees  to  blm  the  amonnt 
claimed  by  the  plaintiff  to  be  due,  and  by 
maUng  default  and  falling  to  answw  It  Is 
ivesamed  he  admits  the  amonnt  spedfle^  In 
the  sammons  to  be  dne^  and  that  the  plain- 
tiff may  bave  Judgment  for  the  sam&  ,  Bnt 
where  a  writ  of  attachm«Dit  Is  served  and 
the  officer  notlfled,  nnder  the  atatnt^  to  at- 
tach dtfito  or  credltsi  etc:,  by  serving  the 
writ  and  snbmlttlng  therewith  interrogato- 
ries to  be  answered,  there  Is  nothing  In  this 
tmcea  which  Indicates  to  the  garnishee  Ihat 
claim  is  made  against  blm  for  any  specific 
son  of  money,  nor  Is  be  to  be  advised  tliat, 
if  he  fans  to  answeor  the  Interrogatories  pro- 
poonded,  jDdgmmt  will  be  taken  against  him 
for  any  spedflc  snm  of  mon^.  In  the  case 
of  Ba^eson  t.  Bnbln,  16  Idaho.  82,  100  Pac. 
"KS,  tUs  court  x^ced  a  constmctton  upon 
secUm  4S10g;  Rev.  Codes,  and  held:  'TTbe 
deCtnlt  mrovlded  for  In  this  section  Is  the 
default  for  want  of  an  answer  wi  tbe  part 
ef  tbe  gamlsbea  It  does  not  mean  a  default 
jndgmoit,  or  that  Judgment  may  be  rendered 
against  the  garnishee  for  the  amount  claim- 
ed by  the  plaintiff  to  be  due  from  the  gifr- 
nl^ee  to  tlie  defendant;  but  is  a  mere  dec- 
laration that  the  garnishee  failed  to  api>ear 
and  answer.  The  Jndgmoit  or  liability  of  the 
ganiisbee!,  howevw,  cannot  be  determined  or 
cntned  until  tiie  plaintiff  has  proven  his 
ease— that  is,  proven  tbe  Indebtedness  exist- 
ing £rom  the  garnishee  to  tiie  defendant  or 
the  property  under  tiie  control  of  such  gar- 
nishee— and  the  final  Judgment  can  only  be 
entered  against  the  garnishee  after  the  case 
has  been  proven  both  against  the  defendant 
and  gainlBtaee;  and  should  be  for  tiie  amount 
firand  doe  fkom  the  defoidant  to  tiie  plaln- 
tlfl  or  such  portion  thereof  as  i«ay  be  found 
doe  ftom  tiie  garnishee  to  the  defendant 
nris  statnte  does  not  authorize  the  court  to 
enter  a  money  Judgment  against  the  garnish- 
ee upon  tbe  mere  ^ure  to  answor  the  in- 
terrogatinleB  witiUn  the  time  fixed  l^*  stat- 
QtCL  The  case  must  be  proven  and  tbe  11a- 
UUty  fixed  under  the  proof,  aftor  which  tbe 
final  Judgment  may  be  entoed."  That  case, 
tt  seems  to  us.  disposes  of  the  question  at 
me  In  this  casa  While  It  Is  true  In  thta 
ase  that  Judgment  bod  been  rendered  for  a 
definite  sum,  upon  wfalcfb  exeention  bad  been 


Issoedt  and  to  satisfy  which  the  Indebtedness 
from  the  garnishee  to  the  defendant  was 
sought  to  be  reached,  under  the  statute,  yet, 
as  held  In  Eagleeon  Rubin,  tbe  Indebted- 
ness of  the  garnishee  to  the  defendant  must 
be  proven.  The  mere  failure  of  the  gar- 
nishee to  answer  the  interrogatories  does  not 
prove  that  be  la  Indebted  to  the  defendant  In 
any  specific  sum,  and  the  statute  only  au- 
thorizes his  defiiult  to  be  mtored  for  want 
of  an  answer.  The  case  must  then  be  heard, 
and  the  plaintiff  must  prove  bis  case  against 
the  garnishee.  If  this  be  a  correct  construc- 
tion of  tbe  statute,  and  we  are  satisfied  It 
is,  thm  the  <d«rk  Is  not  antiiorlaed  and  has 
no  Jurisdiction  to  enter  a  Judgment  against 
a  gamlBhee.  The  case  must  be  proven,  and 
it  Is  for  the  court  to  determine  the  amount 
for  wlildi  Judgment  shall  be  rudered. 

But  oounad  for  appellant  contends  tiiat 
even  though  the  derk  bad  no  authority  or 
Jurisdiction  to  enter  the  Judgmrat  i^ainst 
the  garnishee,  still  the  court  erred  in  set- 
ting aside  such  Judgment,  for  the  reason 
tiut  tbe  motion  to  set  aside  the  same  was 
not  made  within  six  months  after  the  entry 
of  such  jn^^ment,  as  provided  by  section 
4228,  Bev.  Codes.  This  provision  of  the 
Btetute^  whidi  requires  application  for  relief 
frcnn  a  Judgnmit  to  be  made  wltUn  rix 
months  after  the  adjournment  of  the  term, 
does  not  apply  to  Jodgmento  and  ordm 
which  are  nulllUeo  and  void  from  the  be^ 
ginning.  Kerns  v.  Morgan,  11  Idaho,  672,  83 
Vme.  964  If,  therefore,  the  Judgment  enter- 
ed by  the  derk  was  void  because  of  want  of 
Jurisdiction  to  enter  tbe  same,  a  motion  to 
set  aside  such  void  Judgment  could  be  made 
at  any  tlm^  and  the  moving  party  Is  not  lim- 
ited as  to  time  within  wliich  audi  appllcatlcm 
is  to  be  madft 

The  Judgment  Is  affirmed.  Ooste  awarded 
to  respondent 

SULLIVAN*  a  J.,  and  AILSHIB,  J.,  con- 
cur. 


IiATTIG  V.  SCOTT  et  aL 

(Supreme  Court  of  Idaho.   Jan.  1],  1910.  Be- 
bearing  Denied  Feb.  10,  1810.) 

/'SyRabiM  &v  th€  Court) 

1.  Navigable  Watcss  <{  86*)— Watebs  and 
Wateb  Coubbes  (S  89*}— Rights  of  Ripa- 
BiAH  OwnsBS— Adoptioh  or  COmCOH-IiAW 

RUUE. 

The  common-law  rale  of  riparian  owner- 
ship  has  been  adopted  in  Idaho,  and  under  and 
b7  that  rule  a  nparian  proprietor  on  a  fiCBli 
water  stream,  whether  navigable  or  noDnavi- 
gable,  takes  tit^e  to  tbe  thread  of  the  stream. 

[Bd.  Note.— POr  other  cases,  see  NavIraHe 
Waters,  Cent  Dig.  §{  21-244;  Dec  Dig.  (30;* 
Waters  and  Water  Goanes,  Gent  Dig.  H  91, 
92;  Dec.  Dig- J  89;*  Bonndaries,  Ceot  Die. 
H  108.  118,  lltf-117,  121,  122.] 
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2.  NATIOABLK    WATERi    (|    42*)  —  RlPABIAN 

RiQHTS— Islands  as  Past  or  Abuitiho 
Uplands. 

As  a  g«QeraI  rule,  the  omiaslon  od  the  part 
of  the  government  to  take  notice  of  an  exist- 
ing island  or  tract  of  land  between  the  'mean- 
der line  along  a  stream  of  fresh  water  and  the 
stream  itself  which  it  purports  to  meander  and 
the  subsequent  approval  of  a  snrvey  thereof  and 
the  plats  of  such  survey  is  to  be  taken  as  evi- 
dence that  the  island  or  atrip  ol  land  beyond 
such  meander  line  was  Intended  to  pass  as  a 
part  of  and  Incident  to  the  rarveyea  abnttfng 
upland. 

lEd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  263-255;  Dec.  Dig.  { 
42.*] 

■8.  Navigable  Waters  <|  42*)  —  Islands  — 
Patents  —  Boundabieb  —  OmcxAX.  Plats 
Referred  to. 

Ordinarily  the  government  is  bound  by  its 
-own  plats,  and  a  patent  issued  referring  to  the 
official  plats  amounts  to  an  adoption  of  such 
plats  as  a  part  of  the  description,  and  the  nat- 
ural monuments  therein  designated  and  shown 
are  ordinarily  controlling  as  to  the  true  boun- 
dary line.  The  jdat  and  field  notes  made  from  a 
survey  of  public  lands,  which  has  been  approved 
and  adopted  by  the  Kovemment,  showing  frac- 
tional subdivisions  along  a  meandered  stream 
of  fresh  water,  showing  all  the  dry  land  as  bav- 
tag  been  surv^ed  ana  the  baluice  of  the  lenl 
■nbdivisions  as  covered  1^  the  waters  of  ue 
stream,  constitute  prima  facie  evidence  that  no 
island  of  which  the  government  takes  notice 
existed  opposite  such  fractional  subdivisions  at 
the  time  the  survey  was  made. 

W'Ed.  Note.— For  other  casest  see  Navigable 
atetfl.  Gent  Dig.  H  253-256;  Dee.  Dig.  | 
42.*] 

4.  Natioablb  Waters  (t  ^*)— Patents  to 
Lands  Meandebinq  River— Right  to  Is- 
land Not  Shown  oh  Government  Sur- 
vey. 

Where  P.  and  O.  purchased  fractional  sub- 
divisions of  the  public  domain  meandering  the 
Snake  river,  and  took  title  by  patents  issued 
in  1804  and  1885,  respectively,  tot  such  tracts 
-of  land,  and  the  deecriirtion  contained  in  such 
-ccmveyances  referred  to  an  official  survey  made 
in  1868  and  the  plat  thereof  on  flle  in  the  land 
office,  held,  that  the  patentees  took  title  to  the 
respective  portions  of  an  Island  extending  along 
the  coarse  of  the  stream  and  between  the  mean- 
•der  line  and  the  thread  of  the  streanL. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  OenL  Dig.  H  253-2S5;  Dea  Dig.  } 
42.»1 

(AdiiUondl  BvUahv*  by  Editorial  Stan.) 

■6i  PiTBLia  Lands  (S  114*)— Grants  to  Lands 

on  Streams— Construction. 

Grants  by  the  United  States  of  its  public 
land  bounded  on  streams  and  other  waters, 
made  without  reservation  or  restriction,  are  to 
be  construed  as  to  their  effect  according  to  the 
law  of  the  state  in  whiidi  the  land  lies. 

[Ed.  Note.— For  other  cases,  see  Pablie  Lands, 
Cent  Dig.  II  S14-322;  Dec  Dig.  1 114.*] 

8.  Navigabu  Waters  {%  86*)— Boundaries- 
Meander  Line  aw  Navigable  Stbeah— Br- 
ncT. 

A  meander  line  run  in  oonfoimlty  to  the 
United  States  statute  in  surveying  public  lands 
bordering  on  a  navigable  stream  is  not  a  line  of 
boundary,  but  is  intended  only  to  designate  the 
sinuosity  of  the  bank  of  the  stream,  and  as  a 
means  of  ascertainiuK  the  quantity  of  land  in 
the  fractional  subdivisions  to  be  paid  for  by 
the  purchaser,  and  the  real  and  true  monument 
in  such  case  is  the  water  course,  and  hence  the 


riparian  owner  has  title  to  the  thread  of  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S8  180-200;  Dec.  Dig,  { 
36;*  Boundaries.  Cent.  Dig.  H  121.  I22.j 

Sullivan,  C.  J.,  dissenting. 

Appeal  from  District  Oourt,  Canyon  Coun- 
ty; Ed  L.  Bryan,  Judge. 

Action  by  C.  P.  Lattlg  against  John  B. 
Scott  and  another.  From  a  jud^ent  for 
plaintiff  and  the  other  defendant,  aod  an  or- 
der denying  a  new  trial,  the  mentioned  de- 
fendant appeals.  Affirmed. 

This  action  was  Instituted  by  plaintiff  to 
quiet  fals  title  to  a  tract  of  land  commonly 
known  by  the  designation  of  "Poole  Island'* 
In  the  Snake  river.  Tbe  plaintiff  claimed  a 
part  of  tbe  island  by  reason  of  owning  the 
upland  which  meandered  the  river,  and  claim- 
ed the  balance  of  the  Island  as  against  tho 
owner  of  the  upland  by  reason  of  adverse 
possession.  The  dtfendant  Scott,  who  is  ap- 
pellant In  13ils  case,  dalmed  that  while  the 
island  was  public  unappropriated  lands  he 
entered  upon  the  same,  and  that  the  title  to 
the  land  Is  in  the  United  States  government, 
and  that  the  plaintiff  has  no  title  or  right  ot 
lIMSsessitm  in  or  to  the  property. 

Tbe  nicts  of  the  case  are  as  follows:  This 
land  was  surveyed  under  tbe  order  and  di- 
rection of  the  commissioner  of  tbe  General 
Land  Office  of  the  govranment  in  September, 
1868.  The  field  notee  to  sections  1(^  15,  and 
22,  of  township  9  north,  range  S  west,  among 
other  things,  show  as  follows:  In  the  survey 
of  the  north  boundaiy  to  section  22  the  survey- 
or says:  "Set  a  post  with  charred  stake  In 
mound  of  earth,  with  pits  as  per  instmctlous 
C§r  cor.  to  frac.  sees.  15  and  22  on  the  right 
bank  of  Snake  river."  With  reference  to 
lines  between  sections  10  and  15  the  notes  say : 
"Set  post  with  charred  stake  In  mound  of 
earth  with  pits  as  per  Instructions  for  cor. 
to  frac.  sees.  10  and  15  on  the  right  bank  of 
Snake  river."  Again,  with  reference  to  tbe 
east  boundary  of  section  10,  he  says:  **Set 
post  with  diarred  stake  in  mound  of  earth 
with  pits  as  per  instructions  for  cor.  to  frac. 
sees.  10  and  11,  on  right  bank  of  Snake  river." 
With  reference  to  line  between  sections  21 
and  22  he  says :  "Set  post  with  charred 
stake  In  mound  of  earth  with  pits  as  per  in- 
structions for  cor.  to  frac.  sees.  21  and  22  on 
right  bank  of  Snake  river."  This  Is  followed 
by  tbe  notes  of  the  meanders  of  the  right 
bank  of  Snake  river  for  sections  10,  15,  and 
22.  Among  other  things  to  be  found  In  the 
"general  description"  to  the  township  it  la 
Bald:  "This  township  contains  a  fair  propor- 
tion of  rich  bottom  land  situated  on  the  Snake 
and  Payette  rivers."  The  following  map  is 
a  copy  of  that  portion  of  tbe  plats  returned 
and  filed  by  the  surveyor  covering  and  In- 
cluding tbe  land  in  question  In  this  case, 
which  la  located  in  aectiona  IS  and  22: 
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Some  yean  prior  to  Kaj  29,  18M.  Samuel 
W.  Poole  made  an^lcatlon  under  the  act  of 
CongreBB  of  April  24, 1820  (Act  April  24.  Ifi20, 
c  01,  8  Stat  66Q)  for  Uie  pnrcbaee  of  lota 
numbered  2,  8,  and  4,  In  section  15,  town- 
ibSp  9  N.,  range  5  W.,  and  paid  for  73^ 
aoree  of  land,  and  tbereafter,  on  the  29tb 
day  of  Hay,  1894,  the  patent  of  Hie  United 
StatM  duly  and  regularly  lasned  to  Poole  for 
the  aboTe-descrllted  tracts.  About  one-half 
of  the  island  In  l^gth  lay  opposite  and  di- 
rectly west  of  ttiese  three  fractional  lots  of 
land.  Poole  had  been  residing  on  the  UOand 
since  prior  to  188%  and  he  and  his  saccessors, 
assigns,  and  grantees  have  ever  since  been  In 
the  poBsession  and  occupancy  of  the  land, 
claiming  the  aame.  The  plaintiff,  Ijtfttig,  Is 
the  successor  in  Interest  by  mesne  convey- 
ance from  Poole,  the  original  patttitee.  Some 
years  prior  to  1895,  the  req[Kmdait  Bobert 
Green  entered  and  filed  upon  lots  numbered  1 
and  2,  and  the  S.  B.  %  of  the  N.  E.  %  of  sec- 
tion 22,  township  9,  under  the  homestead  act 
of  May  20,  1862  (Act  May  20,  1862,  c.  75,  12 
Stat  392),  and  in  pursuance  thereof,  and  on 
the  4th  day  of  February,  1895,  a  patent  of 
the  Uulted  States  Issued  to  Robert  Green 
for  the  lauds  last  above  described.  In  each 
of  these  patents  It  was  recited  as  a  part  of 
the  description  of  the  land  that  It  was  "ac- 
cordlug  to  the  official  plat  of  the  surrey  of 
the  Bald  land  returned  to  the  General  Land 
Office  by  the  Surveyor  General."  The  de- 
fendant Qreeu  appears  to  have  likewise  tak- 
en possession  of  that  portion  of  the  Island 
which  lay  directly  west  of  and  opposite  to 
the  fractional  subdivisions  patented  to  him, 
and  to  have  continuously  used  and  occupied 
and  claimed  the  same  up  to  the  time  of  the 
commencement  of  this  action. 

Some  years  prior  to  the  commencement  of 
this  action  the  appellant  John  EL  Scott  enter- 
ed upon  this  Island  as  the  employ^  of  one 
of  the  owners  of  the  upland,  but  thereafter 
asserted  his  rights  as  a  settler  on  public  do- 
main, and  took  steps  with  a  view  to  connect- 
ing his  claim  with  the  title  of  the  United 
States  to  such  lands.  He  made  application 
to  the  General  Land  Office  to  have  the  Island 
surveyed  as  a  part  of  the  public  domain,  and 
thereafter,  and  In  the  month  of  March,  1906, 
the  Commissioner  of  the  General  Land  Office 
ordered  a  survey  of  the  Island.  Such  ih-o- 
ceedings  were  accordingly  had  that  there- 
after, and  about  the  month  of  June,  1906, 
a  survey  was  made  and  the  surveyor  return- 
ed his  field  notes,  together  with  a  plat  show- 
ing the  land  surveyed.  The  portion  of  this 
plat  covering  the  island  and  the  lands  In 
question  wUl  be  found  on  the  following  page. 

The  case  went  to  trial  before  the  court 
without  a  jury,  and  the  court  made  fludlngs 
of  fact  as  follows: 

"This  cause  came  on  regularly  for  trial  on 
the  9th  day  of  July,  1907,  before  the  court 
without  a  Jury,  a  Jury  trial  having  been  duly 
waived  1^  the  parties,  at  diamt>era,  in  the 


city  of  Payette,  Idaho,  by  stipulation  of  conn- 
s', X.  W.  Kenward,  Bsg^  appearing  as  attor- 
ns for  plalntitl^  Ridiards  A  Haga,  XisaB.* 
for  def^dant  J.  SL  Scott  vd  Karl  Pialn^ 
Esq.,  for  the  defendant  Robert  Greoi,  the  de- 
fendants Jakoaks,  (George  T.  Thebo,  John 
Talbot;  Charles  Cravbi,  and  8.  L.  Spoite 
not  appearing  by  counsel  or  otherwise  and 
the  court  having  heard  an  the  evUeuoe  and 
procrfB  proceed  herein  and  duly  consldaed 
the  same,  and  being  fully  advised  In  the 
premises,  and  It  appearing  therefrom  to  the 
satisfaction  of  the  court  tiiat  the  defendants 
Bert  Jakoaks,  Geo^  T.  Thebo.  John  Talbot 
Charles  Cravln,  and  S.  L.  Sparks  were  duly 
and  regularly  summoned  to  answer  unto  the 
plaintiff's  complaint  herein,  and  that  each  has 
made  default  In  that  behalf,  and  that  the  de- 
fault of  each  for  not  appearing  and  answer- 
ing unto  plalntiiTs  complaint  was  duly  and 
regularly  entered  herein,  from  the  evidence 
introduced  at  the  trial  the  court  finds  the 
facts  as  follows,  to  wit : 

"(1)  That  on  the  2d  day  of  July.  1904.  the 
plaintiff  was  and  ever  since  has  been,  and  his 
grantors  were  for  many  years  prior  thereto, 
the  owners  of  and  entitled  to  the  possession 
of  lots  1,  2.  S,  and  4.  of  section  15,  township 
0  N.,  range  5  W.,  Boise  meridian,  situated  In 
Canyon  county,  state  of  Idaho,  and  all  of  that 
portion  of  the  Island  Imown  as  'Poole  Island* 
which  Ilea  west  of  and  opposite  the  meander 
line  of  said  lote,  and  between  said  meander 
line  and  the  middle  of  the  main  channel  of 
Snake  river. 

"(2)  That  the  defendant  Robert  Green  now 
Is,  and  for  more  than  13  years  last  past  has 
been,  the  owner  of,  in  the  possession  of,  and 
entitled  to  the  possession  of,  all  of  the  frac- 
tional N.  H  of  section  22,  In  township  9  N., 
range  6  W.,  Boise  meridian,  In  Canyon  coun- 
ty, Idaho,  and  of  that  portion  of  the  Island 
known  as  'Poole  Island'  which  lies  west  of 
and  opposite  the  meander  line  of  said  frac- 
tional N.  H,  and  between  said  meander  line 
and  the  middle  of  the  main  channel  of  Snake 
riv^r, 

"(3)  That  at  the  time  of  the  commence- 
ment of  this  action,  and  for  10  years  and 
more  prior  thereto,  the  defendant  S.  L.  Sparks 
was  the  owner.  In  the  possession  of,  and  en- 
titled to  the  possession  of,  the  fractional  8. 
%  of  section  22.  township  9  N.,  range  S  W., 
Boise  meridian.  In  Canyon  county,  Idaho,  ex- 
veptlug,  however,  that  portion  thereof  which 
lies  west  of  and  opposite  the  meander  line 
of  said  fractional  S.  H  and  east  of  the  mid- 
dle of  the  main  channel  of  Snake  river, 
known  as  part  of  'Poole  Island,'  and  as  to 
that  part  of  Poole  Island  the  court  finds: 
That  for  the  last  20  years  immediately  pre- 
ceding  the  l^glnning  of  this  action,  and  con- 
tinuously during  said  20  years,  the  plaintiff 
and  his  grantors  have  claimed  title  to,  have 
claimed  and  occupied,  have  t>een  in  posses- 
sion ot,  and  controlled  and  managed,  culti- 
vated, and  Improved,  the  same  land,  and  dur- 
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ing  all  of  said  20  yeara  contlnuoasly  the 
plaintiff  and  his  grantors  have  paid  all  the 
taxes,  state,  county,  municipal,  or  sdiool, 
vhtch  have  been  levied  and  assessed  upon 
the  above  described  lands  according  to  law ; 
and  that  no  taxes  have  been  levied  therew 
during  said  time,  and  that  plaintiff  Is  the 
owner  thereof. 

"(4)  That  at  the  point  opposite  the  land 
and  the  whole  thereof  before  described  Snake 
river  Is  a  navigable  stream  and  the  main 
channel  thereof  Is  west  of  said  Poole  Island, 
and  the  center  of  said  main  channel  forms 
the  bonndary  Une  between  the  states  of  Ore- 
gon and  Idabot  and  said  Island  lies  east  of 


the  center  of  said  main  channel  and  within 
the  state  of  Idaho. 

"(5)  That  on  the  16tfa,  18th,  and  19tb  days 
of  June,  1906,  upon  application  of  defendant 
3.  H  Scott  the  government  of  the  United 
States,  through  its  Land  Department  and  at 
the  request  of  th&  Commissioner  of  the  Gen- 
eral Land  Office,  caused  the  said  Poole  Island 
to  be  surveyed  at  Its  own  expense,  which  sur- 
vey was  proved  and  certified  to  by  the  Sur- 
v^or  General  ot  the  United  States  for  the 
state  of  Idaho  on  the  18th  day  of  October, 
1006,  and  accepted  by  the  Commissioner  of 
the  General  Land  Office  on  or  about  the  16th 
day  ot  December,  1906^  and  tbe  plat  of  such 
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snrrey  sent  to  tbe  United  States  land  office  at 
Boise,  Idaho,  by  said  commissioner,  to  be  fil- 
ed In  such  office  after  notice,  as  Is  required 
by  law  and  the  rules  of  tiie  Land  Department 
for  the  filing  of  plats  and  authorizing  the  en- 
try of  public  lands.  And  the  register  and  re- 
ceiver of  the  United  States  Land  Office  for 
Boise,  Idaho,  on  the  20th  day  of  May,  1907. 
did  issue,  post  and  publish  the  notice  requir- 
ed by  law  and  the  rules  of  such  department, 
wherein  It  was  stated  that  the  said  plat  of 
the  surrey  of  said  Island  would  be  filed  in 
said  land  office  at  Boise,  Idaho,  at  9  o'clock 
a.  m.  on  the  8th  day  of  July,  1907 ;  that  no 
protest  or  objection  of  any  lilnd  was  made 
by  the  plaintiff  or  the  defendant  Robert 
Oreen  against  tbe  making  of  said  surrey  or 
against  the  application  of  this  defendant  for 
a  survey  of  said  Island,  and  tliat  dne  notice 
of  defradant  Scott's  appIlcatJon  for  a  survey 
of  the  said  Island  was  duly  and  regularly 
served  on  tUe  defendant  Robert  Oreen,  but 
tbe  same  was  not  served  npoa  the  plalntlfF ; 
that  the  d^radant  Robert  Green  was  said 
notice  advised,  notified,  and  requested  to  file 
with  the  United  States  Surveyor  General 
for  the  state  of  Idaho,  within  80  days  from 
service  tbetwC,  his  objections,  If  any  he  had, 
to  the  Bumy  of  said  Island,  or  to  the  appli- 
cation of  defendant  Scott  for  a  sarv^  there- 
of, but  defendant  Oreen  wholly  Ignored  the 
said  notice,  bat  infbrmed  the  defendant  Scott 
that  he  was  the  owner  of  that  part  of  Poole 
Island  which  lies  west  and  opposite  to  his 
said  land;  that  the  said  land  embraced  in 
said  Island,  and  as  shown  by  the  plat  and  the 
survey  made  of  said  island  and  now  on  file 
In  the  office  of  the  United  States  Surveyor 
General  in  tiie  general  land  office  of  the  Unit- 
ed States,  consists  of  lots  numbered  6,  6,  and 
7  of  section  18,  and  lots  numbered  5  and  6  of 
section  22,  township  9  N.,  range  6  W.,  Boise 
meridian,  and  contains  138.15  acres ;  that  tbe 
said  land  embraced  in  said  Island  is  not  now 
and  has  not  been  part  of  tbe  public  domain 
of  tbe  United  States  since  the  government 
parted  with  Its  title  to  the  said  lands  of 
plalntllt,  defendant  Scott,  and  defendant 
Sparks  by  its  patents  duly  Issued  more  than 
13  years  ago;  that  tbe  defendant  Scott  has 
occupied  and  claimed  said  Island  for  several 
years  last  past  and  prior  to  the  commence- 
mait  of  this  action;  tbat  he  claimed  and 
held  and  occupied  the  same  and  cultivated  a 
part  thereof  under  the  provisions  of  chapter 
4,  title  10,  of  the  Code  of  Civil  Procedure  of 
tbe  Revised  Statutes  of  Idabo  of  1887,  and 
with  the  intention  to  enter,  file  upon,  and 
claim  the  said  Island  as  a  homestead  under 
the  public  land  laws  of  the  United  States  as 
soon  as  the  same  was  surveyed  and  subject 
to  entry ;  that  plaintiff  and  defendant  Green 
were  the  owners  and  In  the  possession  of  said 
Island  at  the  time  that  defendant  Scott  went 
upon  aald  Island  and  occtvled  or  claimed  the 
same. 

**(6)  That  for  a  long  time  prior  to  tiio  com- 


mencement of  this  action  tiie  defendant  Scott 
was  and  still  is  claiming  an  Interest  In  ami 
to  said  Island  adverse  to  the  [Aalntiff  and  the 
defendant  Oreen ;  that  he  has  no  rlf^t,  title, 
estate,  or  Interest  In  or  to  said  island  or  to 
any  part  thereof,  and  that  plaintiff  and  de> 
fendant  Oreen  are  entitled  to  a  decree  quiet- 
ing their  title  to  said  Island  and  Mkjolnlng 
the  defendant  Scott  from  setting  up  or  as- 
serting or  <dalming  any  rl^^t;  titie,  or  Inters 
est  therein.'* 

Conclusions  of  law  were  drawn  according- 
ly and  decree  was  entered  In  favor  of  plain- 
tiff Lattlg,  holding  that  he  was  the  owner  of 
that  portion  of  the  Island  lying  dlrecUy  west 
of  and  within  the  lines  of  tbe  fractional  sub- 
divisions owned  by  him  meandering  tbe 
Snake  river,  and  likewise  In  favor  of  the  de- 
fendant Oreen,  holding  tbat  he  was  the  own- 
er of  that  portion  of  the  island  lying  direct- 
ly west  of  and  within  the  side  lines  and  the 
fractional  subdlvlfdons  owned  by  him  and 
meandering  the  river.  The  defendant  Scott 
has  appealed  from  the  Judgment  and  order 
denying  bis  motion  for  a  new  trlaL 

Richards  &  Haga,  for  appellant  Ira  W. 
Kenward,  for  respondnt  Lattlg.  Karl 
Paine,  for  respondent  Green. 

AILSHIB,  7.  (after  stating  the  facts  as 
above).  The  only  question  to  be  determined 
in  this  case  is  this:  Did  tbe  United  States 
convey  this  Island  to  Its  grantees,  Poole  and 
Green,  by  the  patents  Issued  to  them  in  1894 
and  1895?  In  answering  this  question,  there 
are  some  well-recognlzed  rules  It  will  be  nec- 
essary to  observe.  It  has  been  repeatedly 
held  by  the  Supreme  Court  of  the  United 
States,  and  Is  now  the  settled  law  of  tbe 
land,  that  the  "grants  by  the  United  States 
of  its  public  land  bounded  on  streams  and 
other  waters,  made  without  reservation  or 
restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  law  of  the  state  in 
which  tbe  land  lies."  Grand  Rapids  ft  Ind. 
R.  Co.  V.  Butter,  159  U.  8.  91,  15  Sup.  Ct. 
992,  40  L.  Ed.  87;  Hardin  T.  Jordan,  140  U. 
S.  871,  11  Sup.  Ct.  80S,  838.  35  L.  Ed.  ^428; 
Middleton  v.  Prltchard,  4  III.  510.  88  Am. 
Dec.  112.  This  rule  was  adopted  and  quot- 
ed with  approval  In  Whltaker  v.  McBrlde. 
197  U.  S.  510,  25  Sup.  Ct.  530,  49  I*  Ed.  857, 
to  the  same  effect  As  said  by  tbe  court  In 
St  Louis  V.  Rutz,  138  U.  S.  22S,  11  Sup.  Ct 
337,  31  L.  Ed.  941:  "The  question  as  to 
whether  the  fee  *  *  *  extends  to  tbe 
middle  thread  of  the  stream  or  only  to  tbe 
water's  edge  is  a  question  In  regard  to  a  rule 
of  property  which  Is  governed  by  the  local 
law.  •  *  • "  Kaukauna  Water  Power 
Co.  V.  Green  Bay  &  Miss.  Canal  Co.,  142  U. 
S.  254,  12  Sup.  Ct  173,  35  L.  Ed,  1010.  In 
view  of  this  well-established  rule  of  law, 
we  must  construe  these  grants  from  the  gov- 
ernment, and  their  effect  with  reference  to 
the  boundary  line  alimg  this  stream,  in  the 
light  of  the  decisions  and  rule  of  law  In 
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this  state.  After  a  rery  careful  and  full 
consideration  of  the  question  as  to  the  rights 
of  a  riparian  pn^rletor  In  this  state,  this 
court  held  in  Jolmson  t.  Johnson,  14  Idaho, 
561,  96  Pac.  499,  as  follows:  "A  riparian 
owner  npon  the  streams  of  this  state,  both 
navigable  and  nonnarlgable,  takes  to  the 
thread  of  the  stream,  subject,  howeyer,  to 
an  easement  for  the  use  of  the  public." 
There  are  no  tide  waters  In  this  state.  All 
onr  waters  are  fresh  waters,  unaffected  by 
the  ebb  and  flow  of  the  tide.  We  therefra« 
have  no  naTigable  streams  iu  Idaho  as  view- 
ed by  the  rule  of  the  common  law.  We  have 
consequentiy  ad<vted  the  common-law  doc- 
trine that  has  been  uniformly  applied  every- 
where  the  common  law  prevails  on  the  sub- 
ject; that  Is,  whether  a  fresh  water  stream 
be  navigable  or  uonnavlgable  In  fact,  the 
riparian  proprietor  takes  title  ad  fllimn 
aqnse.  It  is  also  equally  well  settled  that 
a  meander  line  run  In  conformity  to  the 
United  States  statute  In  surveying  public 
lands  bordering  on  a  navigable  stream  la  not 
a  line  of  boundary,  but  Is  Intended  only  to 
designate  and  point  out  the  sinuosity  of  the 
bank  of  the  stream  and  as  a  means  of  ascer- 
taining the  quantity  of  land  In  the  fraction- 
al subdivisions  to  be  paid  for  by  the  pur- 
(diaaer,  and  that  the  real  and  true  monument 
in  such  case  is  the  water  course,  and  not 
the  meander  line.  Johnson  v.  Hurst,  10 
Idaho,  308,  77  Pac.  7S4;  Johnson  v.  John- 
son, 14  Idaho,  661,  95  Pac.  490;  Home  v. 
Smith,  159  n.  8.  40,  IS  Sup.  Ct  988,  40  L. 
Ed.  68;  St  Paul  ft  P.  R.  Co.  v.  Schurmeler, 
74  U.  8.  272,  19  I*  Bd.  74;  Hardin  v.  Jor- 
dan, 140  n.  S.  S71, 11  Sup.  Ct  808,  838,  85  L. 
Ed.  428;  Jefferis  v.  East  Omaha  Land  Co., 
134  C.  S.  178.  10  Sup.  Ct  618,  33  L.  Bd. 
872.  Under  the  decisions  of  this  court  In 
Johnson  v,  Hnrst,  and  Johnson  v.  Johnson, 
supra,  and  numerous  decisions  from  the  Su- 
pmne  Court  of  the  United  States,  as  well  as 
the  courts  of  the  various  states,  there  could 
be  no  donbt  we  thlnb  but  that  It  would  be 
our  duty  to  hold  that  the  lend  comprising 
this  Island  belongs  to  the  abutting  upland 
owners  If  In  fact  no  body  of  water  Inter- 
vmed  between  tbe  meander  line  and  this 
tract  of  land.  As  said  by  the  Supreme  Court 
In  WbltakOT  v.  HcBrid^  a  case  In  which  the 
court  awarded  an  Island  of  22  acres  to  the 
riparian  proprietor:  **If  there  were  no  Is- 
lands In  this  case,  It  would  not  under  these 
authorities  be  questioned  that  the  title  of 
the  riparian  owners  extended  to  the  center 
of  the  channel.  How  far  does  the  fact  that 
there  Is  this  unsurveyed  Island  in  the  river 
abridge  the  scope  of  the  ruler'  It  should  be 
obserred'  at  thia  juncture  that  Poole  Island 
is  8,600  feet  lon^  extending  In  a  noriherly 
direction  alrag  the  course  of  the  river.  Its 
average  width  Is  apparently  about  700  feet 
Opposite  the  lands  of  respondrat  Lattlg,  It 
Is  stnnethlng  less  than  700  feet  wide,  while 
onxMlte  the  lands  of  respondent  Green  It 


varies  from  some  GOO  to  over  1,200  feet  In 
width.  It  Is  conceded  that  the  Snake  river 
proper  flows  al<mg  the  west  side  of  this  Is- 
land, and  that  the  navigable  stream,  form- 
ing at  this  point  the  dividing  line  between 
Idaho  and  Oregon,  Is  the  stream  as  It  flows 
northerly  In  front  of  these  lands  and  along 
the  west  side  of  the  Island.  Indeed,  if  any 
controversy  could  arise  as  to  the  real  divid- 
ing line  between  the  two  states,  that  would 
be  readily  settled  In  favor  of  the  main  chan* 
nel  on  the  west  side  of  this  Island  under 
the  rule  announced  in  Iowa  v.  Illinois,  147 
U.  S.  1,  18  Sup.  Ct  239.  87  li.  Bd.  56. 

The  real  difficulty  which  has  been  Injected 
Into  this  case  seems  to  grow  out  of  the  fact 
that  there  is  a  slough  or  high  water  chan- 
nel flowing  from  the  Snake  river  at  the  up- 
per end  of  this  Island  for  a  distance  of  about 
one  mile  and  a  half  and  thence  returning  to 
the  main  stream  and  separating  the  Island 
from  the  main  land.  This,  it  Is  conceded.  Is 
nonnavlgable  except  In  times  of  high  wa- 
ter. There  Is  some  diffenmce  among  tbe  wit- 
nesses as  to  the  volume  of  water  flowing  In 
this  slough  or  high  water  channel  during 
the  ordinary  and  low  water  season,  but  we 
think  It  Is  reasonably  well  established  that 
It  Is  very  shallow  at  the  upper  end  of  the 
Island,  and  at  the  Intake  to  the  slough  or 
channel  and  In  the  upper  portion  thereof  It 
does  not  exceed  a  foot  In  depth.  'Lower 
down  the  channel  there  seem  to  be  some- 
deeper  places. 

Plaintiff's  Exhibit  D  Is  a  very  compre- 
hensive and  instructive  map  and  plat  of 
these  fractional  lots,  Poole  Island,  and  the 
entire  river  opposite  the  same,  and  was 
made  from  a  survey  had  on  December  6, 
1905,  and  some  six  months  prior  to  the  gov- 
ernment taking  notice  of  and  ordering  a  sur- 
vey of  the  Island.  This  survey  was  made 
by  Mr.  D.  A.  Utter,  the  present  surveyor 
general  of  this  state,  and  prior  to  bis  ap- 
pointment to  the  office  he  now  holds.  It 
shows  the  main,  channel  of  the  river  on  the 
west  side  of  the  Island  of  an  average  width 
of  1,000  feet.  He  designates  the  channel 
on  the  east  side  as  a  "slough."  This  seems 
to  vary  in  width  from  240  feet  near  the  low- 
er end  to  885  feet  at  the  upper  end.  It  also 
shows  the  meander  line  on  the  right  bank 
of  the  slough,  as  establl^ed  by  the  1868  sur* 
vey,  running  very  close,  In  most  places,  to 
the  water  line.  The  river  has  a  fall  of  six 
feet  from  tbe  upper  end  to  the  lower  end 
of  the  Island.  Tbls  map  shows  a  slough 
cutting  Into  the  Island  from  the  west  side. 
We  recite  these  additional  facts  In  passing 
in  order  to  give  as  fully  as  possible  the  situ- 
ation and  condition  upon  which  we  rest  this 
opinion.  We  are  at  once  confronted  with 
two  lines  of  authorities  from  the  Supreme 
Court  of  tbe  United  States.  On  the  one  hand 
are  Home  v.  Smith,  159  U.  S.  40.  15  Sup. 
Ct.  988.  40  L.  Ed.  68,  Nlles  v.  Cedar  Point 
Club.  176  U.  8.  800,  20  Sup.  Ct  121,  44  U  Ed. 
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171,  French-Glenn  Live  Stw^  Co.  t.  Spring- 
er, 185  U.  S.  47,  22  Sup.  Ct  563,  46  I*  Ed. 
800,  Security  Land  ft  E.  Co.  t.  Burns,  103 
U.  S.  167,  24  «up.  Ct  525,  48  L.  Ed.  662,  and 
a  number  of  state  decisions  to  the  same  ef- 
fect We  can  most  accurately  state  the  hold- 
ing of  the  first  three  of  those  cases  by  quot* 
Ing  from  a  summary  made  by  Mr.  Justice 
Brewer  in  Whltaker  t.  McBrlde.  197  U.  B. 
510,  25  Sup.  Ct  530,  48  L.  Bd.  857.  In  re- 
ferring to  the  foregoing  case  he  said:  "In  the 
first  of  those  cases  It  appeared  that  the  sur- 
vey stopped  at  a  bayou,  and  did  not  extend 
to  the  main  channel  of  the  Indian  river,  a 
mile  distant;  and  we  held  that  the  line  of 
that  bayou  must  be  considered  as  the  bound- 
ary of  the  grant;  that  it  could  not  be  ex- 
tended over  the  unsurreyed  land  between  the 
bayou  and  the  main  ctiannel  of  the  Indian 
river;  that  it  was  a  case  of  an  omission 
from  the  survey  of  land  that  ought  to  have 
been  surveyed;  and  that  such  omlsBton  did 
not  operate  to  transfer  unsurreyed  land  to 
the  patentee  of  the  surveyed  land  bordering 
on  the  bayou.  In  the  second  we  held  that 
as  the  snrvey  showed  a  meander  line  border- 
ing on  a  tract  of  swamp  or  marsh  lands  the 
grant  by  patent  terminated  at  the  meander 
line,  and  did  not  carry  the  swamp  lands  ly* 
Ing  between  it  and  the  shores  of  Lake  Erie. 
In  the  third  it  appeared  that  there  was  no 
body  of  water  in  front  of  the  meandered 
line,  and  we  held  that  that  line  must  there- 
fore be  the  limit  of  the  grant,  and  the  fact 
that  outside  the  side  lines  exfended  there 
was  a  body  of  water  did  not  operate  to  ex- 
tend the  grant  into  any  jwrtlon  of  that  body 
of  water."  The  other  cases  are  similar  in 
facts  and  principle  to  those  Just  reviewed. 
On  the  other  hand,  there  Is  a  line  of  more 
numerous  decisions  from  the  same  court 
holding  that  when  the  government  has  sur- 
veyed its  lands  along  the  bank  of  a  river, 
and  has  sold  and  conveyed  the  uplands  by 
government  patent  and  by  legal  subdivisions, 
the  patent  conveys  the  title  to  all  the  land 
lying  l>etween  such  meander  line  and  the 
high-water  mark  or  low-water  mark  or 
thread  of  the  stream,  as  the  rule  may  pre- 
vail in  the  state  where  the  lands  are  situat- 
ed, and  that.  If  In  a  state  where  the  riparian 
proprietor  takes  to  the  thread  of  the  stream, 
be  takes  all  such  Islands  as  Ue  on  his  side  of 
the  middle  of  the  stream.  Grand  Rapids, 
etc.,  B.  R.  Co.  V.  Butler,  159  U.  S.  88,  15  Sup. 
Ct  991,  40  L.  Ed.  85;  Hardin  v.  Jordan,  140 
U.  S.  871,  11  Sup.  Ct  808.  83S,  35  'L.  Ed.  428 ; 
Mitchell  v.  Smale.  140  U.  S.  406,  11  Sup.  Ct 
810.  840,  85  L.  Ed.  442;  Whltaker  v.  Mc- 
Brlde, 197  C.  8.  610,  26  Sup.  Ct  630;  40  L. 
Ed.  857. 

The  question,  therefore,  confronting  us  Is 
to  discover  If  possible  the  distinguishing 
feature  or  clrcumatance  between  these  two 
lines  of  authority,  and  ascertain  the  cIeiss  to 
which  the  present  case  belongs.  In  Security 
Land  ft  BL  Oo.  t.  Bums,  193  U.  S.  167,  24 


Sup.  Ct  525,  4S  L.  Ed.  66%  the  court  fol- 
lowed the  first  line  of  authorities  above  men- 
tioned, and  rested  its  decision  Q)eciflcally  on 
the  authority  of  French-GIoui  Live  Stock 
Co.  V.  Springer,  supra.  That  was  a  case 
where  the  lands  claimed  lay  between  the 
meander  line  of  the  patmtee's  lands  and  a 
lake,  and  the  unsurveyed  body  of  land  was 
about  1,000  acres.  The  court,  in  passing  on 
the  case  and  determining  the  class  to  which 
it  should  properly  belong  and  the  rule  by 
whidi  It  should  be  decided,  felt  called  upon 
to  give  some  of  the  reasons,  facts  and  cir- 
cumstances that  Influenced  the  court  to 
fuse  the  patentee  of  the  fractional  lota  th« 
right  to  project  bis  lines  to  the  lake.  We 
quote  from  tiie  opinion  some  of  the  reasons 
that  the  court  sets  forth  as  decisive  points 
on  which  the  opinion  turns.  The  court  says : 
"There  was  In  truth  no  such  survey  as  was 
called  for  by  the  contract  between  the  gov- 
ernment and  the  surveyor.  The  exterior 
lines,  with  the  exception  of  the  south  line 
of  the  township,  were  run,  but  no  survey  of 
the  Interior  of  the  township  was  ever  made 
and  no  section  linea  thereof  were  ever  run, 
with  one  possible  exception,  and  In  truth  the 
survey  as  a  whole  was  a  fraud.  No  such 
body  of  water  at  the  place  Indicated  on  the 
plat  of  survey  then  existed  or  now  exists. 
On  the  contrary,  the  lake  Is  from  half  a  mile 
to  a  mile  away  from  what  is  called  Its  mean- 
der line  on  the  plat  of  the  survey  filed  by 
the  surveyor.  •  •  •  The  surveyor  never 
was  on  the  ground  and  never  saw  the  lake 
he  pretended  to  measure,  and  the  lake  never 
existed  where  he  laid  It  down  in  his  fraudu- 
lent survey.  If  the  side  lines  of  the  varlons 
lots  were  protracted  in  their  conrse,  those  of 
lot  3  would  never  reach  the  lake,  and  those 
of  lots  5  and  6  would  not  reach  the  lake 
within  the  limits  of  section  4,  while  the 
south  line  of  lot  7  would  touch  the  lake, 
and  a  few  feet  of  frontage  would  then  be 
secured,  and  that  lot  would  then  have  139 
instead  of  25.25  acres.  The  side  lines  of 
lots  5,  6,  and  7,  If  protracted,  would  Instant- 
ly cross  the  protracted  side  lines  of  lot  3. 
There  are  at  least  1,000  acres  of  high  tillable 
land  between  the  actual  water  line  of  the 
lake  and  the  meander  line  as  returned  by  the 
field  notes  and  the  plat  of  survey,  and  the 
land  is  covered  by  trees  of  more  than  a  cen- 
tury's growth  and  growing  down  to  the  wa- 
ter's edge.  In  order  to  bound  on  the  lake, 
the  lots  would  exhibit  a  totally  different 
form  from  that  which  they  take  on  the  plat 
of  survey,  and  snch  boundary  would  violate 
every  rule  of  statutory  survey  by  convey- 
ing lands  not  conforming  to  the  system 
adopted  by  the  government  and  carried  out 
ever  since  its  adoption."  And,  again,  the 
learned  justice  in  the  course  of  the  same 
opinion  reiterates  the  reasons  for  the  hold- 
ing in  this  language :  "The  fraudulent  char- 
acter of  the  survey,  the  nonexistence  of  the 
lake  within  at  least  half  a  mile  of  tlie  point 
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iadlcatBd  on  the  plat,  th«  exceaalTS  anwant 
of  land  claimed  as  compared  wltb  that  which 
was  described  and  stated  In  the  patents  and 
actnally  purchased  and  paid  for,  the  dlfflcol- 
tj  In  reaching  the  lake  at  all,  and  the  neces- 
sity. In  order  to  do  It.  of  going  outside  of 
section  4  (with  the  ezceptloQ  as  to  a  small 
part  of  lot  7)i  the  section  In  which  the  de* 
scrlptlon  and  plat  placed  all  the  land,  all  go 
to  show  that  the  lake  ought  not  to  be  re- 
garded as  a  natural  monument  within  the 
cases,  or  within  the  principle  upon  which 
tlie  rule  Is  founded,  and  thertfore  tiie  courses 
and  distances  by  whidi  the  amount  <tf  land 
actually  purchased  and  paid  for  was  deter^ 
mined  ought  to  preraU."  And  again  says 
the  court:  "When  the  plat  Itself  Is  the  re- 
sult of  a  gross  fraud,  and  Indeed  Is  entirely 
founded  upon  it,  the  reason  for  refnslng  to 
recognize  the  lalce  as  a  boundary  becomes 
amtarenL"  In  the  French-Glenn  Live  Stock 
Oase»  Ur.  Justioe  Shlras  In  the  conns  of  the 
opinion  gars  substantially  the  same  reascms 
tot  conflnlDg  the  patentee  to  tlie  meander 
lin^  Instead  of  aUowing  blm  to  go  to  the 
waters  of  Ualhenr  Lake.  Home  t.  &nlth 
WHS  a  bayon  case,  snd  the  court  limited  the 
patentee's  grant  to  the  waters  of  the  bayou, 
and  in  givii^r  the  reasons  for  doing  so  said: 
"In  tlie  first  place,  the  area  of  the  lots  Is 
given,  and,  whw  that  area  Is  stated  to  be 
170  acres,  it  is  obvious  that  no  surrey  was 
Intended  of  over  TOO  acresL  In  the  second 
plae^  the  meander  llne^  as  shown  on  the 
Idat,  Is,  so  far  as  these  lots  are  concerned, 
wholly  within  the  east  hidf  of  sections  23 
and  20,  while  the  water  line  ot  the  main 
body  of  the  river  is  a  mile  or  a  mile  and  a 
quarter  west  thereof  in  sectltms  22  and  2T. 
Again,  the  distance  from  the  eest  line  of 
the  sectloD  to  the  meander  line  is  given, 
which  Is  less  than  a  quarter  of  a  mlle^  while 
the  distance  from  such  east  line  to  the  main 
body  of  the  river  must  be  in  the  neighbor- 
hood ot  a  mUe  and  a  half:  Further,  the  de- 
scription in  the  patent  Is  of  certain  lots  In 
sections  28  and  as,  snd  manifestly  that  was 
not  intended  to  include  land  in  sections  22 
and  27.  These  considerations  are  conclnslve 
that  the  water  line  which  was  snrv^ed, 
and  made  tb»  boundary  of  the  lots,  was  the 
water  line  of  the  bayou  savannah,  and 
fliere  has  been  simply  an  omission  to  make 
any  snrv^  of  the  tract  west  of  the  bayou, 
and  between  it  and  the  main  body  of  the  In- 
dian river."  Ordinarily  the  government  la 
bomd  by  Its  own  plats,  and  a  patent  issued 
referring  to  the  official  plats  amounts  to  an 
adf^on  of  such  idato  as  a  part  of  tiie  de- 
scriptim,  and  the  natural  nKmoments  there- 
in designated  and  shown  are  ordinarily  con- 
trolling as  to  the  boundary  Una 

In  Grand  Eaplds  A  Ind.  R.  Ca  v.  Butlor, 
109  n.  8.  88.  15  Sup.  Ct  091,  40  L.  Ed.  SB, 
the  court,  speaking  through  Ur.  Chief  Jus- 
tios  Fuller  and  treating  of  the  necessity  for 
reserving  any  right  not  intended  to  be  $nnt- , 


ed,  said:  "We  entirely  concnr  in  the  result 
reached  by  the  state  court  that  there  was 
no  such  resewatloo,  and  in  its  findings  as 
follows :  *In  the  present  case  there  Is  no  act 
on  the  part  of  the  governmcDt  showing  any 
Intention  to  reserve  this  land.  The  only  In- 
ference that  can  be  drawn  from  the  fiicte  Is 
that  the  government  agents,  Ite  surveyors, 
did  not  consider  It  of  sufficient  value  to 
survey.  It  was  not  surveyed  until  about  25 
years  after  the  survey  of  ISSl*  and  not  till 
nearly  20  years  after  the  survey  of  1837, 
when  the  other  Islands  and  the  lands  upon 
the  west  bank  were  surveyed,  thus  complet- 
ing the  survey  In  that  r^;lon.' "  In  further 
considering  the  questions  Involved  In  the 
foregoing  cas^  the  Ohlef  Justice  quoted  with 
approval  from  the  opinion  of  the  court  in 
Uiddleton  v.  Prltchard,  4  la  510,  88  Am. 
Dec.  112,  as  follows:  "Where  the  govern- 
ment has  not  reserved  any  right  or  interest 
that  might  pass  by  the  grant,  nor  done  aay 
act  showing  an  intoitlon  of  reservation,  sn<A 
as  platting  or  surveying  we  must  construe 
Its  grant  most  favorably  for  the  grantee, 
and  that  it  intended  all  that  might  pass  by 
It  What  win  pass,  thai,  by  a  grant  bound- 
ed by  a  stream  of  water?  At  the  common 
law,  this  depended  upon  the  character  of  the 
strmm,  or  water.  If  it  were  9.  navigable 
stream,  or  water,  the  riparian  proprietor  ex- 
tended only  to  high-water  mark.  If  it  were 
a  stream  not  navigable,  the  righto  of  the 
riparian  owner  extended  to  the  center  thread 
of  the  current  *  *  *  At  common  law 
only  arms  of  the  sea  and  streams  where  the 
tide  ^bs  and  flows  are  deemed  navigable. 
Streams  above  tldA  water,  although  navi- 
gable In  fact  at  all  times,  or  in  freshets, 
were  not  deemed  navigable  in  law.  To  these 
riparian  proprietors  bounded  on  0^  by  the 
river  could  acquire  exclusive  ownership  of 
the  soli,  water,  and  fishery  to  the  middle 
thread  of  the  current;  subject,  however,  to 
the  public  easement  of  navigation.  And  this 
latter.  Chancellor .  Kent  says,  bears  a  per- 
fect resemblance  to  public  highways.  The 
consequence  of  Uiis  doctrine  is  that  all 
grante  bounded  upon  a  river  not  navigable 
by  common  law  entitle  the  grantee  to  all  Is- 
lands lying  between  the  main  land  and  the 
center  thread  of  the  current  And  we  feel 
bound  so  to  construe  grants  by  the  govern- 
ment according  to  the  prlndples  ot  the  com- 
mon la\|k  unless  the  govemmmt  has  done 
some  act  to  qualify  or  exclude  the  right 
•  •  •  The  United  Stetes  have  not  repeal- 
ed the  common  law  as  to  the  interpretation 
of  their  omi  grants,  nor  explained  what  In- 
terpretetion  or  limltetloo  should  be  given  to, 
or  Imposed  upon  the  terms  of  the  or^ary 
conveyances  which  th^  use,  except  in  a  few 
special  instances;  but  these  are  left  to  the 
prindples  of  law  and  rules  adopted  by  eadi 
local  government  where  the  land  may  He. 
We  have  adopted  the  common  law,  and  must 
thfflefore  apply  ite  prind^es  to  the  intov 
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pretatjon  of  their  grant"  Mlddleton  r. 
Pritcbard  has  been  so  repeatedly  dted  and 
quoted  from  with  approval  by  the  bighest 
court  of  the  land  tbat  we  teti  Juatifled  In  ac- 
cepting it  as  Bound  law. 

In  Jefferls  t.  Bast  Omaha  Land  Go.  the 
court  in  speaking  of  the  presuknptlous  that 
must  arise  from  the  descriptions  and  calls  of 
the  plat  and  (tf  the  plat  itself  says:  "It  is  a 
familiar  rule  of  law  that,  where  a  plat  is  re- 
ferred to  In  a  deed  as  containing  a  descrip- 
tion of  land,  the  courses,  distances,  and  oth- 
er particulars  appearing  upon  the  plat  are  to 
be  as  much  regarded,  in  ascertaining  the  true 
description  of  the  land  and  the  intent  of  the 
parties,  as  If  they  bad  been  expressly  enumer- 
ated in  the  deed.  *  *  *  In  the  present 
case  the  plat  was  made  In  accordance  with 
the  statute,  showing  the  river  as  the  north- 
ern boundary  of  fractional  Bectlon  21  and 
of  lot  4  therein;  and  as  tt)e  patent  referred 
to  the  official  plat  of  the  surrey,  and  thus 
made  tbat  a  part  of  the  description  of  lot  4, 
that  description  made  the  river  the  bound- 
ary of  lot  4  on  the  north,  •  •  •  These 
views  result  in  the  conclnslon  that  the  side 
lines  of  lot  4  are  to  be  extended  to  the  river, 
not  as  the  river  ran  at  the  time  of  the  sur- 
vey in  1851,  but  as  it  ran  at  the  date  of  the 
patent  in  1865,  and  tbat  all  the  land  which 
existed  at  the  latter  date  between  the  side 
lines  so  extended  and  between  the  line  of 
the  lot  on  the  sonth  and  the  river  on  the 
north  was  conveyed  by  the  patent."  In 
Mitchell  v.  Smale  the  patentee  paid  for  a 
fractlonaf  lot  of  4H  acres  within  the  mean- 
der line,  and  the  Supreme  Court  held  that 
the  patent  Included  an  unsurveyed  point  or 
tongue  of  high  land  running  beyond  the  me- 
ander line  and  down  Into  the  adjoining  lake 
containing  25  acres,  and  that  the  government 
by  survey  made  subsequent  to  the  issuance 
of  patent  could  not  reconvey  this  26  acres 
between  the  meander  line  and  the  lake.  In 
considering  this,  the  court  said:  "We  think 
it  a  great  hardship,  and  one  not  to  be  en- 
dured, for  the  government  officers  to  make 
new  surveys  and  grants  of  the  beds  of  such 
lakes  after  selling  and  granting  tba  lands 
bordering  thereon,  or  represented  so  to  be. 
It  Is  nothing  more  nor  less  than  taking  from 
the  first  grantee  a  most  valuable,  and  often 
the  most  valuable,  part  of  bis  grant  •  •  « 
The  patents  when  issued  refer  to  this  plat 
for  identlflcatloD  of  the  lots  couvejted,  and 
are  equivalent  to  and  have  the  legal  effect 
of  a  declaration  that  they  extend  to  and  are 
bounded  by  the  lake  or  stream.  Such  lake 
or  stream  itself,  as  a  natural  object  or  mon- 
ument. Is  virtually  and  truly  one  of  the  calls 
of  the  description  or  boundary  of  the  prem- 
ises conveyed;  and  all  the  legal  consequences 
of  such  a  boundary,  in  the  matter  of  riparian 
rights  and  title  to  land  under  water,  regu- 
larly follow."  In  St  Clair  County  v.  Lov- 
Ingston,  00  T7.  S.  46,  23  L.  Ed.  59,  Mr.  Jus- 
tice Swayne,  qpeaklog  ttx  the  court,  said: 


"Where  a  survey  and  patent  show  a  ilver  to 
be  one  of  the  boundaries  of  the  tract  It  Is  a 
legal  deduction  that  there  Is  no  vacant  land 
left  for  appropriation  between  the  river  and 
the  river  boundary  of  such  tract."  Brown 
V.  Huger,  62  U.  a  805,  16  L.  E!d.  125;  Fran- 
zlni  V.  Layland.  120  Wis.  72,  97  N.  W.  499^ 
It  will  be  at  once  observed  that  the  first  line 
of  authorities  above  dted  consists  chiefly 
of  marsh,  twyou,  slough,  and  lake  cases.  On 
the  contrary,  the  disttuctly  river  cases  from 
states  holding  to  the  common-law  rule  as  to 
the  vesting  of  title  in  the  riparian  proprietor 
to  the  thread  of  the  stream  almost  if  not  en- 
tirely without  exception,  hold  that  the  gran- 
tee from  the  government  takes  not  only  any 
margin  of  land  twtween  the  meander  line 
and  the  water,  bnt  also  such  unsurveyed  i» 
lands  as  lie  on  his  side  of  the  middle  of  the 
stream. 

The  government  in  ordering  the  survey  of 
public  lands  Issues  certain  Instructions  to  its 
surveyors.  After  the  survey  Is  made  and  the 
plat  and  field  notes  are  returned  to  the  land 
office,  an  Inspector  appointed  by  the  govern- 
ment is  sent  to  examine  the  survey  in  detail 
and  repcwt  thereon  to  the  government  This 
is  done  for.  the  purpose  of  checking  up  the 
work  of  the  surveyor  and  Terll^lng  the  same, 
and  ascertaining  If  be  has  complied  with  the 
law  and  the  terms  of  his  contract  After  the 
report  of  such  inspector  goes  in,  the  govern- 
ment either  approves  or  rejects  the  survey 
and  the  notes  and  plats  thereof.  After  these 
things  have  been  done.  It  is  quite  gmerally 
held,  as  can  be  seen  from  the  foregoing  au- 
thorities, that  the  omission  on  the  part  of 
the  government  to  take  notice  of  an  existing 
Island  or  tract  of  land  between  a  meander 
line  and  the  stream  It  purports  to  meander, 
and  the  subsequent  apiM*oval  of  the  survey,  is 
to  be  taken  as  evidence  that  the  Island  or 
atrip  of  land  beyond  the  meander  line  was  in- 
tended to  pass  as  a  part  of  and  incident  to 
the  upland  it  abuts.  It  has  even  been  Inti- 
mated In  some  of  the  dedslons,  and  positively 
asserted  in  others,  that  "such  evidence  is  con- 
clusive In  the  absence  of  a  Judicial  determin- 
ation in  favor  of  the  government  relieving  It 
from  mistake  upon  the  same  grounds  that  a 
private  party  might  be  relieved  under  the 
same  or  similar  circumstances."  Franzlnl  r. 
Layland,  120  Wis.  72,  97  N.  W.  603;  Murphy 
V.  Klrwan  (C.  C.)  103  Fed.  104;  Moore  t. 
Bobbins,  96  U.  S.  530,  24  L.  Ed.  848.  Now, 
as  we  gather  from  the  rulings  and  comments 
of  the  court  running  throughout  tbe  different 
cases  on  both  sides  of  this  question,  we  ar- 
rive at  the  conclusion  that  the  court  will  only 
permit  the  government  to  Intervene  and  sur- 
vey land  lying  between  the  meander  line  and 
the  river,  or  other  body  of  water,  in  cases 
where  the  survey  has  been  made  prior  to  tbe 
sale  or  disposal  of  the  fractional  subdivisions 
or  abutting  land  by  the  government,  or  In 
eases  where  the  body  of  land  Is  so  lat^  and 
so  situated  tbat  no  oUier  reasonable  inference 
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can  be  drawn  tlun  that  It  waa  not  the  pnr- 
puae  and  intention  of  the  aarveyor  to  anrrey 
tb«  entire  tract  or  of  the  goTemment  to  part 
with  title  to  the  entire  tract,  and  that  the 
physical  conditions  and  lurronndlngs  as  facts 
are  ao  clear  and  patent  that  the  purchaser 
ccnM  not  help  hot  know  that  he  was  not  pur- 
cbaalnff  so  large  a  body  of  land  when  buying 
a  nnall  fractional  subdivision  adjoining  the 
mmrreyed  tract'  This  seema  to  he  also  true 
In  Cftsea  of  palpable  frand  on  the  part  of  the 
■nrreyor.  It  Is  only  where  the  physical 
facta  and  circumstances  rebnt  the  legal  pre- 
aamirtlon  tlut  the  government  Intended  to 
part  with  title  to  tiie  land  In  question  that 
the  conit  will  recognize  a  farther  conTeyance. 
In  the  ll^t  of  these  conclnslona  and  of  the 
forcing  antboxltles,  we  may  well  recount 
aome  of  the  ondiqrated  facts  of  thte  caae  and 
natneal  Inferences  dedndble  therefrom.  In 
the  first  place,  there  la  no  pretense  made  that 
Uie  surrey  of  1868  iras  firaudulent,  nor  la  it 
contended  or  Intimated  that  the  surveyor  who 
made  that  surrey  violated  his  Instructions  In 
any  respect  or  acted  wrongfuHy  or  fraudu- 
lently. In  the  abaance  of  a  (lowing  to  the 
contrary,  **It  will  be  presmoed,*'  says  the  Su- 
preme Court  of  HInneaota,  *tliat  the  surreyor 
did  his  duty,  and  meandered  the  shore  line 
aa  It  then  existed.**  Bherwln  t.  BItser,  97 
Bllnn.  254.  106  N.  W.  1047.  Neither  Is  there 
any  ahowing  Qiat  the  Island  in  tact  existed 
at  tlie  time  the  snrv^  ot  1868  wma  made. 
Under  Uie  rulea  of  erldenoe  recognized  by 
tbla  and  all  other  courts  so  far  as  we  are  ad- 
Tlaed.  It  must  be  accepted  as  an  established 
fact  in  this  caae  that  Poole  Island  did  not 
exist  at  the  time  of  the  snrr^  ot  1868.  The 
plat  and  fltid  notea  ahow  all  the  land  to  have 
beoi  Burv^ed,  and  that  all  the  interrenlng 
Burfhce  was  oorered  by  the  watera  of  Snake 
rlrer.  This  plat  and  the  field  notes  were 
made  by  the  direction  of  the  goremment,  the 
owner  of  the  land,  and  were  approved  by  the 
govenunent  and  conatltnte  prima  fade  evi- 
dence of  the  matters  and  &cts  therein  desig- 
nated and  recited.  That  being  true,  a  prima 
fade  case  haa  been  made  to  tbs  effect  that  no 
island  existed  at  the  time  <tf  the  survey  In 
1868.  It  may,  in  fact,  have  beoi  th«re,  and 
yet  not  have  been  at  that  time  the  size  that 
the  government  required  surv^ed,  or  It  may 
hare  bem  noUttng  more  than  a  strip  of  sand 
or  grarel  bar  extending  along  tibe  course  ot 
the  rlrer  and  considered  of  no  importance  or 
ralue.  It  mlg^t  have  easily  farmed  In  a 
f^  years,  as  It  Is  only  allghtly  more  than  a 
mile  below  the  month  of  the  Payette  river 
whidi  enqitlea  into  the  Snake  on  the  Idaho 
side  What  was  said  by  Mr.  Justice  Brewer 
In  Whitaker  v.  HcBride  in  speaking  of  some 
Islands  in  the  Platte  rlrer  Is  rery  applicable 
in  thia  ease.  He  said:  "Possibly  they  may 
hare  been  r^rded  as  luring  no  stability 
aa  tracts  of  land,  but  as  like  sandbars  which 
are  frequently  found  In  western  waters  and 
are  of  temporary  duration,  existing  to-day 


and  gone  to-morrow.  Be  that  as  It  may* 
there  Is  nothing  to  Indicate  any  fraud  or  mliK 
take  on  the  part  of  the  snrveyor."  It  is  con< 
tended,  however,  by  the  appellant  that  this 
Island  did  exist  at  the  time  of  the  admission 
of  the  state  Into  the  Union,  and  that  the  test 
should  be  applied  as  of  that  date.  It  does 
not  seem  to  ns  that  such  Inquiry  becomes  an 
important  question  here.  Under  the  rule  of 
law  prevailing  In  this  state,  the  itate  does 
not  take  title  to  the  bed  of  the  stream,  and 
it  does  not  claim  title  to  this  Island.  United 
States  T.  Mission  Bock  Co.,  180  U.  8.  801,  23 
Sup.  Ot  606, 47  L.  Bd.  866,  cited  by  appellant 
was  a  tide  land  case  between  the  government 
and  the  grantee  of  the  state,  and  Involved  the 
application  of  a  different  prindple  from  that 
arising  in  the  case  at  bar.  The  government 
never  pretended  to  assert  any  claim  to  the 
Island  in  question  for  16  years  after  the  ad- 
mission of  the  state  Into  the  Union,  and  then 
only  upon  the  ai^licatlon  ot  one  who  had 
squatted  on  the  land.  In  fact  It  had  patent- 
ed these  fractional  subdivisions  to  Poole  and 
Green  11  and  12  years,  respectively,  prior  to 
ever  asswtlng  any  right  to  the  Island  or  or- 
dering a  surrey  thereof.  The  patentees  and 
their  grantees  had  been  In  the  actual,  open, 
and  notorious  possession  of  this  island  for 
at  least  twice  the  p«:lod  necessary  to  conatl- 
tnte the  bar  of  ihe  stetute  of  limltatltms  un* 
der  the  laws  of  this  state,  and.  while  we  rec* 
ogntse  that  tbe  statute  of  limitations  cannot 
be -invoked  against  the  government  yet  it  Is- 
a  drcumstauce  to  be  considered  when  we 
ranemba  that  tiie  govwnment  had  parted 
with  its  title  to  the  upland  and  had  let  the 
grantees  Into  tbe  possession  of  tiie  premises 
and  liad  acquiesced  for  so  long  a  period  of 
time  la  tbe  patentee's  possession  and  dalm 
of  ownership  and  had  permitted  him  to  Im- 
pTore  and  cultirato  the  same,  under  the  as- 
sumption that  he  had  acquired  title  thereto 
through  his  patoit  to  the  uplanda.  Poole  re- 
sided on  thia  laland  as  early  as  1S8S.  and  was 
living  thecu.  It  seems,  when  he  made  proof  on 
and  secured  title  to  lots  2,  8,  and  4  adjacent 
to  the  laland  on  the  east 

Another  tiling  that  Is  worthy  of  note  is 
the  fact  that  the  ^ole  of  the  Island,  with 
the  possible  excei>tton  of  a  couple  of  acres 
at  the  upper  or  aonthem  end  ot  the  Island. 
Is  included  within  the  sections  (15  and  22) 
In  which  the  fractional  anbdlrisions  are  lo- 
cated that  were  patented  to  Green  and  to 
Lattig's  predecessor  In  Interest  Tbe  plats 
returned  to  the  land  office  showed  all  this 
land  as  baring  been  snrreyed  and  that  the 
unsnrveyed  portion  was  a  part  of  the  rlrer. 
It  Is  also  sle^lflcant  that  in  the  order  of  the 
department  directing  a  surr^  of  "Poole  Is- 
land" they  say  that  it  Is  located  in  "Snake 
rlrer,  situated  In  sections  15  and  22,  T.  & 
N.,  B.  5  W.,  Idaho."  The  department  waa 
therefore  ordering  the  survey  of  the  Identi- 
cal sections  that  had  already  been  surveyed 
and  returned  to  the  General  Land  Office,  and 
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the  goreraraoit  had  parted  with  all  ot  its 
tlUe  to  those  Identical  sectlona.  Tbla  Is 
therefore  not  a  case  where  the  owners  of 
the  uplands  are  bound  by  the  action  of  the 
Department  of  the  Interior.  If  that  action 
had  been  taken  prior  to  the  Issuance  of  their 
patents,  thai  It  must  be  conceded,  we  think, 
that  they  would  hare  been  bound;  but  at 
the  time  the  government  asserted  its  claim 
to  this  island  by  ordering  It  surveyed  In 
1906,  and  the  survey  was  made  on  the  ap- 
pMcatlon  of  a  mere  sguatter.  It  bad  nothing 
to  survey.  It  had  conveyed  all  of  Its  Inter- 
est in  this  land  to  Poole  and  Green,  and  Its 
action  was  without  and  beyond  Its  Jurisdic- 
tion, and  could  in  no  way  bind  or  affect 
the  owners  of  these  lands.  Hardin  v.  Jor- 
dan, supra;  Davis  v.  Welbbold,  139  U.  S. 
&07,  11  Sup.  Ct  628.  3S  L.  Bd.  238;  Moore 
V.  Robblns,  96  U.  S.  S30,  24  L.  Ed.  848; 
Noble  V.  Union  Elver  L.  R.  Co.;  147  U.  S. 
174,  13  Sup.  Ct  271,  87  L.  EJd.  123.  There 
Is  nothing  in  connection  with  the  facts  and 
circumstances  of  the  size  of  Poole  Island 
that  would  either  suggest  or  indicate  fraud 
on  the  part  of  the  surveyor  or  would  nega- 
tive the  prima  facie  presumption  that  the 
government  Intended  that  the  island  should 
go  to  the  purchasers  of  the  adjoining  up- 
land. Poole  paid  for  78.3  acres,  and  the 
portion  of  this  Island  lying  between  the 
meander  of  the  fractional  subdivisions  pur- 
chased and  the  thread  of  the  stream  is 
&4.7&  acres  according  to  the  survey  of  1906. 
Green  paid  for  98.75  acres,  and  the  portion 
of  the  Island  to  which  he  would  be  entitled 
amounts  to  83.40  according  to  the  1906  sur- 
vey. It  will  thus  be  seen  that  In  each  case 
the  land  within  the  meander  lines  and  ac- 
tually paid  for  Is  la  excess  of  the  amount 
to  which  each  would  be  entitled  by  reason 
of  his  riparian  rights. 

We  have  confined  ourselves  In  this  case 
almost  exclusively  to  a  consideration  of  de- 
cisions from  the  Supreme  Court  of  the  Unit- 
ed States  to  the  exclusion  of  cases  from  the 
state  courts,  for  the  reason  that  this  case 
Involves  a  federal  question.  As  we  read 
and  understand  the  decisions  from  that 
court,  we  are  convinced  of  the  correctness  of 
our  conclusion  In  this  case.  This  Is  not  the 
first  time  a  similar  question  has  arisen  In 
this  state.  The  facts  of  the  case  of  John- 
son T.  Johnson  involved  a  somewhat  simi- 
lar question,  as  did  also  the  case  of  Johnson 
V,  Hurst.  In  view  of  the  fact  that  Snake 
river  flows  through  Idaho  and  constltutea 
the  boundary  line  between  the  state  of  Ida- 
bo  and  the  states  of  Or^n  and  Washing- 
ton on  tbe  west  for  a  sweep  of  some  ODD 
miles,  and  that  within  that  distance  there 
Is  a  large  number  of  Islands  of  varying  sizes 
on  tbe  Idaho  side  of  the  thread  of  the 
abeam,  this  queatlm  most  necessarily  re- 
cur  from  time  to  time,  and  ft  1>  essential 
Chat  the  mle  of  law  be  eatabllshed  with  ref- 
erence to  the  title  to  those  Islands.  The 


IkJds  abntting  on  this  stream  have  been 
acquired  by  ptonea-  settlers  and  homestead- 
ers In  good  faith,  and  they  have,  as  a  gen- 
eral  rule,  taken  possession  of  and  occupied 
these  islands  and  graved  and  sandbars  and 
put  them  to  such  use  as  they  could  make  of 
them,  and.  If  at  this  late  date  tbe  govern- 
ment la  from  time  to  time  to  order  those  Is- 
lands surveyed  and  issue  patents  upon  tbe 
application  of  "prowling  squatters"  (Mnrphy 
V.  Kirwan  [C.  C]  103  Fed.  109;  Lamprey  t. 
State,  62  Minn.  197,  63  N.  W.  1142,  IS  Ii.  R. 
A.  677,  38  Am.  St  Rep.  641),  tbe  eltnaUon 
will  become  lamentable  and  exceedingly  prej- 
udicial and  burdensome  to  settlers  and  bona 
fide  homebullders.  We  cannot  glTO  our  sanc- 
tion to  such  a  procedure. 

We  conclude  that  the  patentees  to  the 
abutting  upland  fractional  subdlTislons  took 
title  to  the  middle  or  thread  of  the  naviga- 
ble channel  of  Snake  river,  and  that  tbe 
Judgment  of  the  trial  court  should  accord- 
ingly be  affirmed,  with  costs  In  favor  of  re- 
spondents. 

STBWABT,  X.  concurs. 

SUIJJVAN,  a  J,  (dissenting).  I  am  un- 
able to  concur  In  the  conclusion  reached  by 
my  associates.  My  views  on  some  of  the 
questions  involved  are  quite  fully  set  forth 
In  my  dissenting  opinion  lu  the  case  of  John- 
son V.  Johnson,  14  Idaho,  661,  05  Pac.  499. 
In  the  case  at  bar  there  la  involved  an  island 
that  Is  not  the  bed  of  the  stream,  containing 
about  138  acres  of  dry  laud  that  does  not 
overflow,  and  has  been  surveyed  by  the  Land 
Department  of  the  United  States  government 
I  think  the  correct  doctrine  is  announced  by 
the  Supreme  Court  of  the  United  States  In 
Shlvely  v.  Bowlby,  132  U.  8.  1,  14  Sup.  Ct 
548,  38  L.  Ed.  881.  It  Is  there  held  that  the 
grants  by  Congress  of  portions  of  the  pnb- 
lic  lands  to  settlers  thereon,  thoni^  bordering 
on  or  bounded  by  navigable  waters,  convey  of 
their  own  force  no  title  or  right  below  high- 
water  mark  to  the  purchaser.  Under  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  the  title  to  a  bed  of  a  nav^ble 
stream  remains  lu  the  United  States  until 
the  territory  In  which  the  same  is  located  is 
admitted  as  a  state  Into  the  Union,  and  then 
It  goes  to  the  state;  but  Islands  in  navigable 
rivers  are  not  thus  transferred  to  the  state, 
but  remain  a  part  of  the  public  domain  of  the 
United  States  and  subject  to  survey  and  sale 
under  the  laws  of  Congress  and  the  rules  and 
regnlaticms  of  tbe  Land  Department  of  tiie 
government 

In  Einran  r.  Bfurphy,  189  U.  8.  SS,  2S 
Sup.  Ct  689.  47  L.  Ed.  698,  the  court,  speak- 
ing  throned  Chief  Justice  Fuller,  said :  ^The 
administration  of  tlI6  public  lands  is  Tested 
in  the  lisnd  Department,  and  its  power  in 
that  regard  cannot  be  devested  by  the  fraud- 
ulent action  of  a  subordinate  officer,  outside 
of  his  antboritrt  and  In  violation  nt  stat- 
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Dte  [dUng  autboriUea].  The  courts  can 
nelUier  correct  nor  make  ffurveya.  The  pow- 
er to  do  so  is  reposed  la  the  political  depart- 
ment  of  the  goTerameDt,  and  the  Land  De- 
partment, charged  with  the  duty  of  surreylng 
the  public  doQialu,  mast  primarily  determine 
what  are  public  lands  subject  to  surrey  and 
disposal  under  the  public  land  laws."  In 
the  case  at  bar,  that  department  has  decided 
that  said  island  was  public  land  by  ordering 
it  surveyed. 

In  Niles  T.  Cedar  Point  Clab,  ITS  U.  S. 
300.  20  Sup.  Ct.  124,  44  L.  Ed.  171,  where 
it  was  contended  that  thwe  was  wonderful 
magic  in  a  meander  line  that  entitled  the 
pundiaser  to  a  fraction  bordered  by  a  mean- 
der line  to  all  of  the  land  between  It  and 
the  thread  of  the  stream,  the  court,  vpesAlng 
through  Justice  Brewer,  uid:  "There  Is  no 
snch  magic  in  a  meandered  line.  All  that 
can  be  said  of  It  Is  that  it  Is  an  Irregular 
line  which  bounds  a  body  of  land,  and  be- 
yond that  boundary  there  may  be  found 
forest  or  pralrl^  land  or  water,  government 
or  Indian  Reservation."  In  the  case  at  bar 
respondents  claim  title  under  patents  from 
the  government  which  describe  certain  frac- 
tional lots  bordered  by  a  meander  lln^  and 
which  patents  designate  the  acreage  pur- 
chased from  the  government  by  the  differ- 
ent patentees,  and  my  associates  hold  that 
by  reasMi  of  the  pnrchaae  of  said  fractional 
lots  the  purdbasers  are  entitled  to  all  of  the 
land  between  the  meander  line  and  the 
thread  of  the  stream  in  each  respective 
grant,  including  eald  island  containing  more 
than  13S  acres  of  land  that  does  not  over- 
flow. I  cannot  consent  to  that  conclusion. 
In  Home  v.  Smith,  159  U.  8.  40,  15  Sop.  Ct. 
9S8,  40  L.  Ed.  68,  a  case  very  much  like 
the  one  under  consideration,  Mr,  Justice 
Brewer  said:  "Although  it  was  unsurveyed. 
It  does  not  follow  that  a  patent  for  the  sur- 
veyed tract  adjoining  carries  with  it  the 
land  which,  perhaps,-  ought  to  have  been, 
but  which  was  not.  In  fact,  surveyed.  The 
patent  conveys  only  the  land  which  Is  sur- 
veyed, and  when  it  is  clear  from  the  plat  and 
the  surveys  that  the  tract  surveyed  ter- 
minated at  a  particular  body  of  water,  the 
patoit  carries  no  land  beyond  It"  This  Is- 
land was  public  land  of  the  United  States, 
and  the  Land  Department  of  the  govern- 
ment was  authorized  to  proceed  whenever  It 
may  think  best  to  do  so,  and  survey  It  as  a 
part  of  the  public  lands,  which  It  has  done. 
In  the  case  of  Gowdy  v.  Gilbert,  19  Land  De- 
cisions, p.  17,  the  Secretary  of  the  Interior 
had  before  him  the  same  question  as  is  In- 
volved In  this  case^  and  It  was  held  to  the 
^ect  that  a  final  decision  of  the  department 
directing  the  surv^  of  a  tract  of  public  land 
precludes  the  subsequent  consideration  of  a 
claim  thereto  based  on  a  riparian  ownership. 
And  In  the  consideration  of  the  application 
of  Kuhlman,  27  Land  Dec.  68,  for  the  sur^ 
vmy  of  an  Island,  It  was  held  that  an  appli- 
atlon  tm  the  warv^  of  an  iBland  In  a  me* 


andered  and  nonnavIgaUe  river  may  be  al- 
lowed where  It  Is  apparent  that  the  said  Is* 
land  was  Improperly  omitted  from  the  official 
survey.  In  that  case  the  island  embraced 
about  100  acres  and  the  Secretary  of  the 
Interior  held,  as  has  been  held  In  other  cases, 
that  such  a  large  acreage  was  in  itself  evi- 
dence that  the  Island  had  been  improperly 
omitted  from  the  original  survey.  In  the 
case  of  Johnson  v.  Hurst,  10  Idaho.  308,  77 
Pac.  784,  this  court  bad  under  consliftratlon 
the  title  to  a  small  island,  and  the  court 
said:  "The  government  has  never  complain- 
ed of  any  fraud  havir^  been  practiced  or  any 
mistake  having  been  made.  It  has  never 
ordered  a  resurvey  nor  an  additional  survey, 
and  has  never  been  heard  to  complain  of 
the  claims  of  the  plaintiff."  In  the  case  at 
bar  the  government  has  ordered  and  made 
a  survey  of  the  Island  In  dispute.  In  Whlt- 
aker  v.  McBrlde,  107  U.  S.  510,  25  Sup.  Ct 
530,  49  L.  Ed.  857,  the  court  had  under  con- 
sideration a  question  very  much  like  the  one 
at  bar,  and  said:  "Oar  conclusion,  there- 
fore. Is  that  by  the  law  of  Nebraska,  as 
Interpreted  by  Its  highest  court,  the  riparian 
proprietors  are  the  owners  of  the  bed  of  a 
stream  to  the  center  of  the  channel;  that 
the  government,  as  original  proprietor,  has 
the  right  to  survey  and  sell  any  lands,  in- 
cluding islands  in  a  river  or  other  body  of 
water;  that  if  it  omits  to  survey  an  Island 
in  a  stream,  and  refuses,  when  its  attention 
is  called  to  the  matter,  to  make  any  survey 
thereof,  no  citizen  can  overrule  the  action 
of  the  department,  assume  that  the  island 
ought  to  have  been  surveyed,  and  proceed  to 
occupy  it  for  the  purpose  of  homestead  or 
pre-emption  entry.  In  such  a  case  the  rights 
of  the  riparian  proprietors  are  to  be  pre- 
ferred to  the  dalms  of  the  settler."  There 
the  Supreme  Court  of  the  United  States  di- 
rectly holds  that  the  government,  as  original 
proprietor,  has  the  right  to  survey  and  sell 
any  land  Including  Islands  in  the  rivers  or 
other  bodies  of  water,  and.  If  it  omits  to 
survey  an  island  In  a  stream  and  refuses  to 
do  so  when  Its  attention  is  called  to  the 
matter,  then  the  rights  of  the  riparian  pro- 
prietor are  to  be  preferred  to  the  claims  of 
the  settler.  But  in  the  case  at  bar,  when 
the  government's  attention  was  called  to  the 
fact  that  this  large  Island  had  not  been  sur- 
veyed, the  department  at  once  directed  Its 
survey,  as  It  had  a  right  to  do.  Neither 
the  stste  nor  the  riparian  owners  took  title 
to  the  beds  of  the  stream  nor  to  the  Islands, 
at  least  prior  to  the  admission  of  Idaho  as 
a  state,  and  then  not  to  the  Islands.  See 
Granger  t.  Swart,  Fed.  Cas.  No.  5,685.  In 
1  Famham  on  Waters,  p.  60,  the  author 
states  the  rule  to  be  as  follows:  "Islands 
formed  In  the  stream  before  the  admission 
of  the  state  Into  the  Union  are  subject  to 
disposal  by  the  federal  government  the  same 
as  other  public  lands.  If  tbey  are  formed 
after  the  admission  of  the  state,  the  questiwi 
whether  they  bdong  to  the  riparian  ownw 
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OF  are  tUe  property  of  the  state  Ib  governed 
by  local  law." 

The  record  clearly  shows  that  this  Island 
was  In  existence  at  the  time  Idaho  was  ad- 
mitted Into  the  Union  of  states  and  long 
before  and  was  occupied  as  early  as  1881. 
The  Judgment  ought  to  be  reversed. 

Petition  for  rehearing  doded. 


SNOWT  PEIAK  MINING  CX>.  t.  TAMARACK 

&  OHESAPBAK  MIMING  CO. 
(Supreme  Court  of  Idaho.   Jan.  28,  1010.  On 
PeUtlott  tor  Behearing,  Feb.  28,  19ia) 

('fiylZobiM  &v  the  Court.) 

1.  PLUDIITO  (8  237*)— AMJENDUENT— CONTOBM- 

rrr  to  Bvidbrce. 

Where  applicatiim  to  amend  a  pleading  to 
conform  to  the  proof  Is  made  before  the  finding 
and  decree  are  signed  by  the  judse,  such  appli- 
cation is  not  too  late,  and  sbouI.a  not  for  that 
reason  be  denied, 

[Bd.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  i  605;  Dec.  Dig.  |^7.*] 

2.  PLBADINQ  (I  237*)— AHENDUBNT— CONFOBH- 

irr  TO  Paoop. 

Where  application  is  made  to  amend  a 
pleading  to  conform  to  the  proof,  it  is  not  error 
for  the  trial  court  to  disallow  such  proposed 
amendment,  where  there  Is  no  proof  to  support 
the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {S  603-619;  Dec.  Dig.  S  237.*] 

3.  Mines  and  JIinerals  (8  25*)— Failure  to 
Perpobu  Assessment  Wobk  — Rescmption 

OF  WOBK— FOBFEITUKE. 

A  forfeiture  of  a  mining  claim  does  not  oc- 
cur by  the  mere  failure  to  perform  the  assess- 
ment work  for  any  nartlcular  year.    To  com- 

filete  the  forfeiture  there  must  have  been  a  re- 
ocation  of  such  ground  before  a  resumption  of 
work.  The  right  of  the  oiirinal  location  Is  ter- 
minated only  by  the  entry  of  a  new  one,  and  re- 
sumption of  woi^  prior  to  the  lawful  inception 
of  an  intervening  right  prevents  forfeiture. 

Note.— For  other  cases,  see  Mines  and 
erals,  Cent  Dig.  I  60;  Dee.  Dig;  |  25.*] 

4.  Mines  atid  Minsbau  (|  88*)  —  Advbbse 
Sun^BviDBKOB. 

In  au  adverse  suit,  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and  not 
by  reason  of  tbe  weHknesa  of  the  title  of  the  ap- 
plicant for  patent;  and  the  fact  that  a  third 
person  has  made  a  subsequent  location  of  all 
or  a  part  of  the  territory  covered  by  tbe  loca- 
tion, for  wbfcb  patent  Is  sought,  will  not  avail 
tbe  plaintilf  In  an  adverse  suit,  not  based  upon 
such  subsequent  location. 

FEkl.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  f  87^;  Dec.  Dig.  8  38.*] 

6.  Mines  and  Misbbals  d  88*)  —  Advebsb 

Suit— Evidence. 

Evidence  in  this  case  examined,  and  held 
to  support  the  findings  of  tbe  trial  court, 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  8  38.*] 

6.  Mines  and  Minbbals  (8  19*)— Location- 
Notice. 

If  by  any  reasonaUe  ctMistruction,  in  view 
of  the  surrounding  circumstances,  tbe  language 
employed  In  the  description  will  impart  notice 
to  subsequent  locators,  such  notice  of  location 
is  sufficient. 

[Ed.  Note.— For  other  cases,  we  Mines  and 
Minerals.  Cent  Dig.  |  37;  Dec.  Dig.  8  10.*] 


Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  the  Tamarack  &  Chesapeak  Min- 
ing Company  against  the  Snowy  Peak  Mining 
Company.  Judgment  for  plaintiff.  Defrad- 
ant  appeals.  Affirmed. 

Henry  P.  Knight  and  Franklin  Pflmuuir 
for  appellant  John  H.  Woamu  and  a 
Beale,  for  respondeat 

8TEWABT,  7.  On  March  14.  1907,  the  re- 
qmndent,  Tamarack  ft  Chesapeak  hHnlsff 
Company,  filed  an  application  for  patent  la 
tbe  local  land  office  at  Coenr  A'AXme,  Idab<^ 
for  the  'Monroe  lode  mining  <tolm.  Within 
the  time  prescribed  by  lav  tile  appelant  filed 
an  adverse  snlt  [rarsaant  to  aection  2S26  of 
the  Berlsed  Statutes  of  the  United  States 
(U.  S.  Comp.  St  1901.  p.  143Q),  dalmlng  titie 
and  tbe  right  to  poaseaslon  of  the  Silent 
Friend  mining  claim,  a  portion  of  which  it 
was  dalmed  was  In  conflict  with  the  Monroe 
mining  claim.  The  cause  was  tried  to  the 
district  court,  and  findings  and  Judgment  en- 
tered  In  favor  of  tbe  re^(nid«it  A  motion 
for  a  new  trial  was  made  and  overmled,  and 
this  appeal  Is  from  the  Judgment  and  from 
the  order  overruling  appellant's  motion  for 
a  new  trial. 

It  appears  from  tbe  record  that  the  testi- 
mony was  concluded  on  November  13.  1908; 
that  ou  June  21,  1909,  tbe  court  announced 
in  open  court  that  he  would  find  for  the  de- 
fendant, and  on  the  following  day  a  stipula* 
tion  was  entered  Into,  upon  which  the  court 
made  an  order  extending  plaintiff's  time  to 
90  days  from  entry  of  Judgment  to  prepare, 
serve,  and  file  a  bill  of  exceptions,  and  to  30 
days  from  and  after  Judgment  in  which  to 
serve  and  file  affidavits  to  be  used  on  motion 
for  a  new  trial,  and  staying  the  Judgment 
for  a  period  of  90  days.  Thereafter,  and  on 
June  26,  1909,  and  before  findings  of  fact 
and  conclusions  of  law  and  the  decree  bad 
been  entered,  tbe  plaintiff  filed  a  written  mo- 
tion for  leave  to  amend  Its  complaint  to  make 
the  same  conform,  as  claimed,  to  tbe  evi- 
dence. Tbe  proposed  amendment  consisted 
in  allegations  alleging  a  forfeiture  by  the  re- 
spondent of  the  Monroe  lode  mining  claim  by 
falling  to  perform  the  assessment  work  for 
the  year  1898,  and  a  relocation  of  the  ground 
covered  by  the  Monroe  on  January  4,  1899, 
by  one  D.  H.  Brlen  as  the  Indus  lode  mining 
claim.  The  court  declined  to  permit  this  pro- 
posed amendment,  and  the  ruling  of  the  court 
Is  assigned  as  error  upon  this  appeal. 

Counsel  for  respondent  contends  that  the 
court  did  not  err  lu  refusing  to  allow  the 
amendment,  first,  for  the  reason  that  the 
amendment  came  too  late;  second,  for  the 
reason  that,  as  appellant  contended  that  It 
was  not  necessary  to  plead  a  forfeiture,  such 
amendment  was  immaterial ;  third,  because 
it  was  Immeterlal  whether  the  assessment 


•For  other  cssas  see  same  toplo  and  ssetlon  NUMBER  la  Deo.  ft  Am.  IMv.  1M7  to  data,  *  RvortM  iBtozsa 
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work  wu  done  on  the  Monroe  mining  claim 
for  the  TMT  1^  because  It  aK>eani  that 
SDdi  nwammit  work  was  done  and  proof  of 
labor  filed  for  all  years  prior  to  1&88  and 
aDlweq[neot  thereto;  and.  foorth,  tor  the 
reason  that  the  location  of  the  Silent  Friend 
daim  did  not  conflict  with  the  Monroe  claim ; 
and.  flflh,  if  the  Silent  Frlad  claim  did  con* 
flict  with  the  Monroe  dalm  at  the  time  the 
Silent  Friend  was  focated,  the  Monroe  claim 
-was  a  vaHd,  lesal  locatttm,  and  not  subject 
to  rtiocatlon  as  the  Slloit  Friend,  or  any 
part  of  the  Silent  Frtend,  and  that  the  ten- 
ure to  do  the  aasessmcDt  work,  even  if  not 
4Sone  on  the  Monroe  claim  for  the  year  ISM, 
conlA  not  inure  to  the  boteflt  of  the  Silent 
FrleDd,  for  the  reaatw  that  the  Sllmt  Friend 
location,  being  made  subsequent  to  tiie  Mon- 
roe^ was  Toid  as  to  that  portlmi  of  the  ground 
In  ctmfllct,  because  the  same  was  not  open  to 
location  at  the  time  the  SUrat  Friend  loca- 
tion was  made;  and,  sixth,  because  any  con- 
test betweai  the  Mtmroe  claim  and  the  In- 
'Am  claim  could  not  be  tried  in  an  advose 
suit  filed  by  the  app^ant  undw  the  claim  of 
title  as  the  Sllmt  Friend  location. 

The  amendmwt  pnqpoaed  did  not  come  too 
late^  and  should  not  for  that  reason  hare 
beoi  disallowed.  Rev.  Codes,  I  4228;  Harri- 
son et  aL  T.  Russell  ft  Co.,  106  Pac.  48,  and 
cases  cited  In  that  opinion.  We  think,  how- 
«Ter,  the  court  committed  no  error  In  dis- 
allowing such  proposed  amendment  It  ap- 
pears from  the  record  that  the  Monroe  min- 
ing claim  was  located  August  12,  1880,  and 
that  the  Slleat  Frlotd  mining  claim  was  lo- 
cated N0T«nber  21,  1890 ;  and,  even  If  it  be 
conceded  that  the  aBseesmoit  work  was  not 
■dime  on  the  Monroe  mining  dalm  for  the 
year  1888,  but  was  done  each  year  prior  and 
subsequent  thereto,  the  mere  failure  to  do 
Ihe  assessment  work  for  that  year  would 
not  Inure  to  the  benefit  of  the  Silent  Friend 
location,  as  the  Silent  Friend  location  would 
have  been  void  as  to  the  territory  in  confilct 
at  the  time  the  same  was  made  and  would 
not  subsequently  have  become  a  valid  loca- 
tion by  the  mere  ftllure  of  the  prior  locator 
to  perform  audi  assessment  work  for  any 
particular  year.  To  complete  forfeiture  there 
must  have  bem  a  r^ocation  of  such  ground 
before  a  resumpUon  of  work.  The  only 
way  Uie  appellant  could  have  acquired  the 
right  of  possession  to  such  ground  after  for- 
feiture even  if  there  had  been  a  forfeiture 
woidd  have  been  by  a  relocation  of  such 
ground.  Swanson  v.  Kettlor,  106  Pa&  1069 ; 
Belk  T.  Meagher.  104  U.  8.  278,  20  U  Ed. 
73S;  FarreU  v.  Lockhart,  210  U.  &  142,  28 
Sup.  Ct  681,  52  U  Ed.  884,  16  L.  a  A.  (N. 
S.)  162L 

There  la  another  reastm  why  the  amend- 
ment pleading  forfeiture  could  not  have  aid- 
ed the  plaintiff,  and  that  Is  the  fact  that  the 
proof  would  not  have  supported  sudi  allega- 
tions. The  amendment  proposed,  alleging 
that  the  ground  covered  by  the  Monroe  claim 
was  rdocated  as  the  Indus  on  January  4, 


1888,  was  immaterial,  and  could  not  have  aid- 
ed the  plaintiff  for  two  reasons:  First,  be- 
cause the  aaseaament  work  was  done  for  the 
benefit  of  the  Mcmroe  dalm  for  all  years  sub- 
sequent to  the  location,  and  prior  to  January 
1, 1888,  as  the  court  found,  then  such  ground 
was  not  open  to  location  on  January  4,  1888. 
and  the  Indus  location  was  void  as  to  the 
area  In  conflict;  second,  If  the  locators  or 
owners  of  the  Indus  claim  desired  to  adverse 
the  respondoit's  apidlcatlon  for  patent,  then 
th^  should  have  done  so,  and  whether  audi 
location  was  valid  or  not  could  not  aid  the 
appellants  In  their  advene  baaed  upon  the 
Sllat  Friend  location.  The  plaintiff  must 
recover  by  reason  of  the  Silent  Friend  lo- 
cation, and  not  hy  reason  of  the  fact  that 
anoth^  location  In  the  name  of  a  third  party, 
who  was  not  an  adverse  plaintiff,  had  been 
made.  Neither  could  the  jOatntlff  In  an  ad- 
verse suit,  based  upon  the  Silent  Friend  lo- 
cation, show  a  forfeiture  of  the  Monroe  by 
reason  of  the  failure  to  do  the  assessmnit 
work  for  the  year  1888,  and  because  of  such 
foct  the  ground  was  located  as  the  lodus 
claim,  because  If  such  proof  could  be  made 
in  a  case  in  which  the  plaintiff  had  no  In- 
terest by  reascm  of  the  fact  that  the  Silent 
Frlwd  location  was  vtrfd  because  made  sub- 
sequent to  the  Monroe  location  and  covering 
the  same  area,  then  an  adverse  suit  would  be 
converted  into  a  m«e  protest  against  the 
issuing  of  a  patoit  up«i  application  by  per- 
sons or  parties  who  had  no  Intwest,  or  could 
in  no  way  be  benefited  by.  the  Judgment  to 
be  rendered  In  uid  cas&  2  LIndley  on  Mines, 
I  768:  Wight  V.  Dubois  (U  C.)  21  Fed.  693; 
27  Cyc  6U;  Lockhart  v.  FarreU.  31  Utah, 
155,  86  Pac.  1077;  Milwaukee  Gold  Extrac- 
tion Co.  v.  Gordon.  87  Mont  208,  85  Pac  995: 
Lour  V.         87  Mtfnt  287.  86  Pac.  843. 

The  court  found,  among  other  Uiings,  that 
the  Mcmroe  mining  claim  was  situated  in 
Flaoer  Center  mbiing  district,  county  of  Sho- 
shone state  of  Idaho,  and  la  described  in  the 
official  surv^  and  field  notes  thweot  on  file 
in  the  office  of  the  United  States  Surv^or 
Ooiml  for  tike  state  of  Idaho  as  follows,  to 
wit :  (Here  follows  a  description  of  the  Mon- 
roe lode  mining  dalm  by  metes  and  bounds 
as  iMiown  by  Mineral  Survey  No.  2158  made 
upon  application  for  patent)  "That  the  said 
Monroe  lode  mlzilng  daim  as  described  In 
said  official  survey  and  the  field  notes  there- 
of, is  situated  entirely  within  the  boundaries 
of  said  Monroe  lode  mining  claim  as  located 
by  D.  H.  Brlen  and  Dennis  Quinlan.  •  *  • 
That  during  each  yelr  since  the  dlscovray 
and  locati<m  of  said  Mtmroe  lode  mining 
daim,  excepting  the  years  when  relieved 
from  doing  the  work  by  the  Acts  of  Congreas, 
there  has  been  done  and  performed  more  than 
|100  worth  of  work  and  labor  on  and  for 
said  Monroe  lode  mining  claim  by  sald>  lo* 
caters,  said  defradant  and  Its  predecessors 
in  Interest,  and  that  the  said  locators  and 
predecessors  In  Interest  of  said  defendant  have 
expoided  on  said  Monroe  lode  mining  daim 
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In  work  thereon  more  than  fSOO,  and  Bald 
defendant  has  expended  In  work  and  labor 
for  the  development  of  the  said  Monroe  lode 
mining  claim  more  than  fSOO.  and  that  In 
the  dlBCOvery  and  In  the  locating,  marking, 
recording,  holding,  and  working  of  said  Mon- 
roe lode  mining  claim,  said  defendant,  its 
predecessors  In  Interest,  and  said  locators, 
have  fully  complied  with  all  mining  laws 
of  the  United  States  and  of  the  territory  and 
state  of  Idaho."  The  court  further  found 
that  the  Silent  Friend  lode  mining  dalm, 
located  and  marked  upon  the  ground,  was 
north  of  the  Monroe  lode  mining  claim  as 
located  and  marked  and  bounded  by  D.  H. 
Brlen  and  Dennis  Qnlnlan,  and  that  the  Silent 
Friend  lode  mining  claim  did  not  at  the  time 
of  the  dlscoveiy,  marking,  and  location  there- 
of, Include  or  coTer,  and  it  has  not  at  any 
time  Included  or  covered,  any  portion  of  the 
ground  or  premises  included  within  the  bound- 
aries of  the  said  Monroe  mining  claim,  but 
on  the  contrary,  the  Silent  Friend  lode  min- 
ing claim  was  and  Is,  and  at  all  times  has 
been,  situated  north  of  the  said  Monroe  min- 
ing claim,  and  never  covered  or  included  any 
portion  of  the  allied  conflict  area  claimed 
by  the  plaintiff  in  this  suit. 

It  is  the  contention  of  the  appellant  that 
the  evidence  does  not  sui^rt  these  flndings, 
and  it  is  principally  upon  this  contention  that 
counsel  rely  for  a  reversal  of  this  case.  The 
evidence  offered  1^  the  re^tectlve  parties  cov- 
ers 219  pages  of  the  printed  transcript,  and 
to  review  the  same  in  detail  would  require 
this  opinion  to  be  unduly  l«igtby,  and  could 
in  the  end  serve  no  real  purpose.  Under  the 
assignment  of  error  the  only  inquiry  which 
concerns  this  court  is:  Is  there  sufficient 
evidence  to  support  the  flndings  of  the  trial 
court?  This  court  will  not  reverse  a  cause 
because  on  the  evidence  as  a  whole  It  might 
have  reached  a  dlflferent  conclnsitm  from  that 
arrived  at  by  the  trial  court,  if  the  Question 
were  submitted  to  this  court  as  an  original 
proposition,  but  will  review  the  evidence  on- 
ly for  the  purpose  of  ascertaining  whether 
there  is  suffldrat  evidence  in  the  record  to 
support  such  flndings;  and,  if  in  reviewing 
such  evidence  the  court  finds  a  substantial 
conflict,  and  that  th«re  is  evidence  which 
supports  the  flndings  of  the  court,  the  Judg- 
ment will  be  affirmed. 

It  may  be  conceded  at  the  threshold  of  an 
examination  of  the  evidence  that  there  is 
much  conflict  in  the  same,  and  that  It  would 
be  an  Impossible  task  to  reconcile  such  con- 
flict. It  would  seem  from  the  argument  of 
the  respective  counsel,  based  upon  the  evi- 
dence tending  to  support  their  respective  the- 
orles,  that  there  has  been  a  race  between  the 
owners  of  the  Monroe  and  the  Silent  Friend 
mining  claims  to  shift  and  change  sndi  loca- 
tions BO  as  to  get  on  the  pay  streak,  and  that 
their  success  depends  wholly  upon  what  view 
this  court  may  take  of  tbe  evidence  as  tend- 
ing to  support  the  respective  contentions  ot 
counsel.  According  to  the  claim  made  by  the 


respondwit,  the  Silent  Friend  claitn  Is  north 
of  the  Monroe,  the  south  side  line  of  the 
Silent  Friend  being  the  north  side  line  of 
tbe  Monroe,  and  that  the  Monroe  claim  as 
located  by  the  survey  for  patent  embraces  the 
same  area  as  was  embraced  within  the  orig- 
inal location  notice  of  the  Monroe  and  rea* 
son  of  such  location  there  is  no  conflict  In  the 
surface  area.  On  tbe  other  band,  appellant 
contends  that,  while  the  Silent  Friend  dalm 
was  located  north  of  the  Monroe  as  originally 
located,  the  survey  for  patent  of  the  Monroe 
claim  shifts  such  location  to  the  north  so  as 
to  conflict  and  embrace  within  its  boundaries 
certain  parts  of  the  Silent  Friend  location. 
It  may  be  conceded  tbat  there  Is  evidence  in 
the  record  tending  to  support  thoe  respective 
contentions.  The  court  found  that  the  loca- 
tion of  the  Monroe  mining  claim  as  survey- 
ed for  patent  was  the  same  as  originally  lo- 
cated, and  entirely  within  the  boundaries  as 
shown  by  the  location  notice,  and  that  the 
Silent  Friend  was  north  and  not  in  conflict 
therewith. 

We  have  carefully  gone  through  tbe  evi- 
dence in  this  case,  and,  as  stated,  flnd  much 
conflict  in  the  same,  but  do  find  much  evi- 
dence supporting  the  flndings  of  tbe  trial 
court  and  the  contention  as  made  by  the  re- 
spondent It  appears  from  the  evidence  tbat 
tbe  survey  for  patent  located  the  Monroe 
claim  within  the  boundaries  of  the  same  as 
described  in  tbe  original  notice  of  location, 
and  that  the  surveyor  who  made  such  sur- 
vey had  pointed  out  to  blm,  and  took  as  his 
starting  pointy  tbe  original  discovery  shaft 
of  the  Monroe,  and  that  tbe  corners  of  the 
Monroe  as  surveyed  were  near  the  original 
location  comers,  and  within  the  ext^or 
boundaries  as  originally  located.  This  evl- 
Aeace  was  given  by  witnesses  who  were  fa- 
miliar with  marks  and  objects,  and  made 
with  reference  to  the  original  location  of  the 
Monroe,  and  qualified  such  witnesses  to  de- 
termine whether  the  Monroe  as  surveyed  for 
patent  covered  tbe  same  area  as  the  original 
location  notice.  If  it  did,  and  the  Silent 
Friend  was  located  subsequent  to  the  Monroe 
location,  and  lay  north  and  outside  of  the 
boundaries  of  the  Monroe,  then  there  could 
have  been  no  confilct  In  tbe  area.  Dr.  Brlen 
was  one  of  the  locators  of  both  tbe  Monroe 
and  Silent  Friend  claims,  and  testifies  that 
at  the  time  the  Silent  Friend  claim  was  lo- 
cated the  Monroe  was  staked  upon  the  ground 
so  tbat  the  comers  were  known,  and  that  he 
put  up  some  of  the  Monroe  comers,  and  knew 
where  they  were  located,  and  that  the  Silent 
Friend  claim  was  located  with  Its  south  side 
line  up  against  the  north  side  line  of  the 
Monroe,  from  which  It  clearly  appears  that 
as  originally  located  there  was  no  confilct  be- 
tween tbe  two  locations.  If.  then,  the  sur^ 
vey  for  patent  fixed  the  Monroe  claim  upon 
the  ground  within  tbe  boundaries  as  the  Mon- 
roe claim,  as  originally  staked,  then  the  find- 
ings of  tbe  Mai  court  with  referoice  to  tbe 
location  upon  the  ground  of  the  Monroe  dalifi 


Digitized  by 


Mabo)    BNOWT  PBAE  lOS.  GO.     TAXARACE  &  OHBSAPEAK  ION.  00.  68 


ue  cotainlj  correct;  and,  u  stated,  tbwe 
la  mach  erldence  whlcb  inpporta  ttila  flnd- 
inS  of  the  trial  conrt 

Ooaasd  for  appellant  also  oontendi  tbat  the 
evidence  doee  not  mppoit  the  finding  of  the 
trial  court  aa  to  the  anesament  work  baring 
been  done  vptm  the  Monroe  for  year  1968. 
We  think  there  la  aoffldent  erldence  to  sup- 
port this  flndinc;  hnt,  even  If  there  were 
not,  the  aiq>eUant  la  not  In  a  poattlon  to  oom- 
ptaln,  for  the  court  finds  that  there  was  no 
conflict  between  the  Silent  Friend  and  the 
Monroe  locattona  as  found  and  determined  br 
the  trial  oonrt. 

GoottBd  for  appellant  ontenda  ttiat  the  no- 
tice of  location  of  the  Monroe  claim  did  not 
tie  the  location  to  any  fixed  or  permanent 
moDument,  and  for  that  reason  It  was  not 
BUffldeDt,  In  and  of  Itself,  to  fix  Its  location, 
and  the  conrt  was  not  Jiutlfled  by  the  erl- 
dence  In  locating  such  claim  as  determined 
by  Its  findings,  and  In  support  of  this  conten- 
tion dtea  Morrison  r.  Regan,  8  Idaho,  291, 
67  Paa  955,  and  Blsmark  Mln.  Co.  r.  North 
Sunbeam  Co.,  14  Idaho,  516, -95  Pac.  14.  In 
the  latter  case  this  court  quoted  with  ap- 
proral  from  the  case  of  Farmlngton  Gold 
Mln.  Co.  T.  Rhymney  Gold  ft  Copper  Co.,  20 
Ctah.  808,  S8  Pac.  882,  77  Am.  St  Rep.  913, 
as  follows:  "If,  by  any  reasonable  constnic- 
tlon.  In  Tiew  of  the  surrounding  circumstan- 
ces, the  language  employed  in  the  description 
will  Impart  notice  to  subsequent  locators,  It 
Is  suffldent"  We  think  the  notice  of  location 
In  this  case,  when  takm  with  the  oral  evi- 
dence was  sufRdent  to  Justify  the  court  In  his 
findings  aa  to  the  location  of  the  Monroe 
dalm.  Especially  should  this  rule  prerall, 
under  the  peculiar  circumstances  of  this 
case,  by  reason  of  the  fact  that  the  Monroe 
claim  was  located  by  D.  H.  Brien  and  Dennis 
Qulnlan,  and  that  the  same  parties  were  the 
locators  of  the  Silent  Friend,  now  owned  by 
.  the  plaintiff  and  appellant,  and  In  which  com- 
pany the  said  D.  H.  Brien,  one  of  the  locators 
of  both  claims.  Is  a  large  owner.  This  same 
D.  H.  Brien,  who  located  the  Silent  Friend 
claim,  was  connected  in  an  official  way  with 
the  Monroe  location  from  the  time  of  Its  lo- 
cation up  to  1906,  and  it  was  his  duty,  as  an 
official  and  manage  of  the  respondent  com- 
pany, to  see  that  the  stakes  and  monuments 
were  retained  in  place  so  as  to  notify  subse- 
quent locators  of  such  location;  and  we  do 
not  bellere  that  the  appellant  company,  of 
which  aald,D.  H.  Brien  la  a  part  owner.  Is 
DOW  In  a  position  to  dalm  that  the  original 
location  notice  of  the  Monroe  was  Insufl^ 
dent  In  fact  the  erldence  In  thla  case  does 
not  show  that  the  dalm  conld  not  be  located 
upon  the  ground,  from  the  description  claimed 
in  the  notice,  and  aa  waa  said  In  effect  by  the 
Supreme  Court  of  Montana  in  ZMUon  r.  Bay- 
lies, U  Mont  171,  27  Pac;  72S,  U  the  conrt 
cannot  aay  from  the  Inspection  of  the  notice 
that  the  deaolptlon  la  an  Impossible  or  un- 
certain onob  It  may  be  admitted  In  eTldence, 


bat  la  not  am^voAre,  and  may  he  snltfectad 
to  the  attacka  of  Ita  adrenary;  bat  In  fliia 
case  it  doea  not  ainiear  from  the  evldaice  that 
the  dalm  could  not  be  found  upon  the  ground 
as  described' in  the  notice  of  location. 

Counsel  for  appellant,  before  findings  wore 
made  1^  the  court,  reaoested  the  court  to 
make  certain  findings,  and  thla  request  waa 
reused,  and  the  action  of  tin  conrt  la  aa- 
signed  aa  error.  The  first  requested  finding 
waa  with  reference  to  the  defendant*B  int«est 
In  the  Chesapeak  and  Tamarack  ftaction 
lodea  and  ttielr  location ;  and  the  second  waa 
to  the  effect  that  no  assosmait  work  was 
done  within  the  ezterlmr  limits  and  bounda- 
ries ot  the  Monroe  dalm  during  the  year 
189a  The  court  did  not  err  In  reusing  to 
make  these  rcQuested  findings.  In  the  first 
place  it  waa  of  no  consequence  whaterw  aa 
to  the  req;Kmd«it*a  apedflc  Intoreat  In  the 
Chesapeak  and  Tamarack  fraction,  and  audi 
fact  could  in  no  way  hare  changed  the  loca- 
tion of  the  Monroe  lodcw  The  locations  of  the 
Chesapeak  and  Tamarack  with  reference  to 
the  Monroe  lode  were  unimportant,  except  In 
so  far  as  they  might  hare  aided  the  court  to 
determining  the  location  of  the  Monroe  lode, 
but  the  failure  of  the  court  to  find  upon 
sudi  question  would  not  be  rereralble  error 
where  the  court  did  find  the  location  of  the 
Monroe  lode.  As  to  the  second  requested 
finding,  the  court  did  find  that  during  each 
year  since  the  discovery  and  location  of  the 
Monroe  claim,  except  the  years  when  relieved 
from  doing  the  work  by  acts  of  Congress, 
there  has  been  done  and  performed  more  than 
$100  worth  of  work  and  labor  on  and  for  said 
Monroe  mining  dalm,  and  for  the  develop- 
ment of  the  same.  It  Is  now  well  settled  tbat 
work  done  outside  of  the  exterior  boundaries 
of  a  mining  claim.  If  done  for  the  purpose 
and  as  a  means  of  developing  the  same,  la 
as  available  as  assessment  work  as  if  done 
within  the  boundaries,  as  assessment  work 
may  be  done  within  the  boundaries  or  with- 
out the  bouudartes  and  be  a  compliance  with 
the  law  if  It  Is  done  for  the  benefit  of,  and 
for  the  development  of.  such  claim.  2  Llnd- 
ley  on  Mines,  {  631;  1  Snyder  on  Mines,  H 
479.  480. 

Counsd  for  appellant  has  spedfled  a  num- 
ber of  assignments  of  error  alleged  to  have 
occurred  during  the  trial ;  In  tbe  admiasiblll- 
ty  and  rejection  of  evidence.  We  have  care- 
fully examined  each  of  these  assignments,  and 
do  not  find  tbat  the  court  committed  any  er- 
ror. The  judgment  Is  affirmed.  Coata  award- 
ed to  the  respondent 

SULLIVAM,  Cb  J.,  concnra  in  coudnslon. 

AUiSHIB,  J.  (concurring  I  desire  to 
qualify  my  concurrence  in  the  opinion  In  thla 
case  with  reference  to  the  holding  th^t  the 
ammdment  proposed  did  not  come  too  late; 
This  statement  la  probably  correct  in  some 
cassat  bat  not  aa  a  ml«  Aa  a  general  rule. 
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amendiiMiitBiffopowa  nBderMctton  4228,  Bet. 
Codes,  ihoold  be  ratanttted  before  the  doee 
ot  the  trial  and  Um  sabmlnlon  of  the  ease. 
If  the  uDendment  la  propoaed  nnder  the  pro* 
Tlslona  of  aectiiHi  4229,  Rev.  Codes,  at  wha^ 
«Ter  time  It  may  corner  a  Bhowtng  mast  be 
made  etifSclent  to  set  In  action  the  dlacredon 
of  tiie  court  to  allow  tiie  party  to  amoUL 
That  section  of  tlie  statute  was  adopted  tot 
the  purpose  of  rdterlng  a  party  from  a  mis- 
take^ an  Inadvertence,  'or  surprise^  or  exowa- 
Delect  It  Is  not  a  statute  conferring  a 
right  as  a  matter  of  course,  bat  Is  a  statute 
which  sets  In  operation  the  discretion  of  the 
court  If,  on  the  other  hand,  the  amendment 
is  offered  cndm  the  provisions  of  section  4226, 
Bev.  Codes,  in  order  to  make  the  pleadings 
conform  to  the  pro<rfs,  then  the  amendment 
may  be  made  at  any  time  before  Judgment. 

In  the  case  at  bar  the  proposed  amendment 
presented  an  entirely  separate  and  lnd^)end- 
«nt  d^enae  and  a  new  ls8u&  Such  an  amend- 
ment came  too  late  after  the  canse  had  been 
tried  and  submitted  to  the  court,  and  the 
court  bad  announced  from  the  bench  bis  con- 
clusions on  the  case.  This  Is  especially  true 
wh^e  the  party  failed  to  accompany  his 
amendment  with  any  showing  that  he  had 
been  misled,  or  deceived,  or  surprised,  or  mis- 
taken as  to  his  rights  or  the  facts  In  the 
case,  or  In  any  way  brought  himself  within 
the  purview  of  section  4229  of  the  Code. 

On  Petition  for  Rehearing. 

PSR  CURIAM.  A  petition  for  a  rehear^ 
big  has  beoi  filed  In  this  case,  In  which 
counsel  very  earnestly  contend  that  this 
court  should  review  the  evidence  and  reverse 
the  case  if  in  the  (q)inion  of  this  court  the 
appellant  should  have  recovered  at  the  trial 
in  the  district  court  In  other  words,  coun- 
sel argue  that  this  is  an  equity  actlwi,  and 
that  this  court  ia  not  bound  by  the  rule  In- 
corporated in  section  4824  of  the  Revised 
Codes;  that  If  t^ere  la  a  substantial  conflict 
In  the  evldmce  the  Judgment  will  not  be  re> 
versed.  It  seems  to  be  the  argument  of  coun- 
sel that  section  4824,  supnt,  does  not  apiAy 
to  equity  case^  and  that  this  court  has  nev- 
er so  applied  said  section  since  Its  adoption 
by  the  L^islature  in  1907.  Before  taking 
up  this  question  counsel  admit  In  their  pe- 
tition that  "there  may  be  some  evidence 
which,  taken  alone,  slightly  tends  to  support 
this  finding,"  and.  ^'undoubtedly  the  evi- 
dmce  In  this  case  is  confilcUng  In  certain 
particulars,"  but  argue  that  the  evidence  as 
a  whole  does  not  summrt  the  findings  of  the 
court  In  the  original  <q;)lnlon  this  court 
said:  "This  court  will  not  reverse  a  cause 
because  on  the  evidence  as  a  whfde  It  m^ht 
have  reached  a  different  conclusion  from 
that  arrived  at  by  the  trial  court,  if  the 
question  were  submitted  to  this  court  as  an 
original  proposition,  but  will  review  the 
evidence  only  for  the  purpose  of  ascertain- 
ing whether  then  is  anffldait  evldwce  In 


the  reond  to  sui^ort  sodi  flndlngs;  and, 
if  In  rwflewlng  tmtt  evidence  the  court  finds 
a  aubstantial  oonflict.  and  tbat  then  Is  evi- 
dence whldi  siqiports  the  flndlnga  ot  the 
court  the  judgment  will  be  afflnued."  This 
is  the  correct  rule,  as  we  understand  It,  as 
an>Iied  1^  this  court,  both  bsfoxe  and  Wnce 
the  amendment  made  to  section  4824  by  the 
Legislature  In  190T. 

In  the  case  of  Later  t.  Haywood,  IS  Idaho. 
718,  90  Fac  Sn.  this  ooort  referred  to  the 
earlier  cases  dealing  wltli  this  question  and 
said:  *lt  must  be  admitted,  tm  the  other 
band,  that  the  preponderance  of  evidence  la 
with  the  appellants,  but  we  cannot  reverse 
the  judgment  simply  because  the  prepoider- 
ance  of  the  evidence  Is  against  tiie  Judgments 
The  role  Is  flmdy  established  In  this  court 
that  it  will  not  leverae  a  Judgment  whera 
there  Is  a  substantial  conflict  in  Oie  erl- 
dence,  and  this  rule  aisles  as  well  in  equi- 
ty cases  heard  npMi  oral  testimony  as  In 
law  cases.  Stuart  Hauser,  9  Idaho,  S8, 
72  Paa  719;  Morrow  v.  Matthew.  10  Idaho^ 
4S3,  79  Fac  198;  BobUna  Porter.  12 
IdahOk  TSa  88  Pac.  86."  In  the  case  of 
Bowers  V.  Oottiell.  96  Paa  986^  an  equity 
action,  and  decided  this  court  since  sec- 
tion 4824.  supra,  was  amended,  this  court 
held:  "Where  there  is  substantial  evidence 
to  siqniort  the  <iTt^tiwgi  ixl  the  court,  thesr 
will  not  be  set  aside  m  the  ground  of  ia- 
suffidoicy  o€  the  evidence^"  Again  In  the 
case  of  Swanson  Eettler,  106  Pac  10G5,  in 
the  oidnion  on  petition  for  rebearinft  this 
court  through  Justice  Ailsble.  said:  "It. 
Is  true  that  the  evidmee  Is  conflicting  tat 
this  Issue,  and  Is  indeed  unsatisfactory,  and 
if  it  were  an  original  proposition  before 
this  court,  we  might  find  differently  from 
the  finding  of  the  trbU  court;  but  under  the 
uniform  rule  of  this  court  as  well  as  the 
command  of  the  Matute  (sectiCHi  4824.  Rev. 
Codes),  we  are  Impelled  to  sustain  the  find- 
ing of  the  trial  court  There  la  a  aubstan- 
tlal  conflict  In  the  evidence  and  the  trial 
court  felt  Justified  in  believing  the  evidence 
to  the  effect  that  the  Malta  No.  1  and  the 
Ehnma  No.  2  covered  the  same  ground  and 
were  identical."  This  api^les  directly  to  the 
contentlCHi  made  by  appellant  In  the  peti- 
tion fbr  a  rehearing. 

An  examination  of  the  evidence  In  this 
case,  we  think,  shows  a  confiict  and  while 
It  Is  unsatisfactory,  and  might  have  led  this 
court  to  readi  a  different  conduslon,  were 
the  case  submitted  to  this  court  originally, 
sUU  we  find  sufficient  and  substantial  evi- 
dence to  support  the  findings  of  the  trial 
court  Of  course  uptm  an  appeal  In  an 
equity  caw,  if  there  is  no  substantial  evi- 
dence which  sniiports  the  findings  of  the 
trial  court,  tiie  Judgment  wIU  be  reversed; 
but  yrben  the  evidence  Is  oral,  or  parfly 
oral  and  partly  written,  and  there  a  con- 
flict In  the  evidence,  and  the  record  contains 
substantlnl  evidence  tending  to  support  the 
Judgment,  the  case  will  not  be  zeversed. 
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Whether,  thstefon^  the  prorlso  contained  In 
Kctlon  4824.  *'tbat  whenever  there  1b  snb- 
ituttel  erldMkce  to  Bowort  a  verdld;  the 
came  ahaU  not  be  eet  aalde."  appUea  to  the 
power  of  thla  court  In  rerlewlng  findings  of 
the  trial  court  can  make  no  difference  under 
the  rule  establlahed  and  followed  In  this 
■tat& 

It  mart  be  remembered  that  where  the 
erldence  la  all  oral  or  partly  oral,  this  court 
does  not  have  the  aame  means  of  determln- 
fair  tbe  credSblUt7  of  the  wltneeaee  as  the 
enut  below.  In  that  court  the  Judge  heard 
the  wltiueuea  testify,  otwerred  their  demean- 
or nptm  the  witness  stand,  and  poasessed  all 
those  aids  neceaeary  to  enable  It  to  give  due 
cndlt  to  ereiy  Item  of  testimony,  many  of 
whidi  cannot  be  ahown  In  the  record,  and 
for  that  reason  do  not  appear  to  this  court 
The  trial  Judge  may  have  concluded  that 
aU  or  Bome  of  the  witnesses  tntlfylng  on 
behalf  ot  tbe  sibilant  were  not  entitled  to 
credit,  and  tq>on  the  other  hand,  may  have 
conclnded  that  all  or  many  of  the  wltneeses 
testifying  for  reapmident  were  entitled  to 
credit;  and,  wb«e  there  is  a  conflict  In  such 
testimony,  and  tbe  trial  court  makes  a  find- 
taig  wiilch  has  substantial  evidence  to  aup- 
port  It;  tiila  conrt  will  not  disturb  the  ctm- 
dosions  of  the  trial  court 

Ibe  petition  for  rehearing  Is  dnled. 


CDItTBB  T.  MOUNTAIN  BOMB  ELUO- 
TRIC  CO. 

CBnpnae  Oooxt  U  Idaho^   IVb.  4,  19ia) 

(BwlUbiu  »y  the  OewrlJ 

L  Juwnaan  (|  107*)  —  I>BrAi7i;T— DnniBBn 

TO  CovpLAnrr  Perdiro. 

The  filing  of  a  demnrTer  to  a  oomplaint  pie- 
sests  ao  tssne  of  law  which  the  court  u  required 
to  deride,  and  the  defendant  li  not  Id  default 
imti]  TOcb  Issue  of  law  is  disposed  of ;  and  It  Is 
<nor  for  die  conrt  to  permit  default  to  be  en- 
tend  or  to  alter  Judgment  agaJnat  tbe  deCend- 
■at  untl)  sndi  demnrrer  Is  overruled. 

[Bd.  Note.---Por  other  cases,  see  Judgment, 
Ceat  XHg.  |  tW;  Dee.  Dig.  |  lOT.*] 

1  Appeai.  AMD  Ebbob  (|  917*)— Pbmumptiok 

-nJin>01CKIVT  BT  DBPAULT. 

Bat  when  the  record  shows  that  the  default 
«f  tte  defendant  is  entered  for  want  of  en  an- 
nnr.  and  trial  had  and  judgment  rendered,  this 
eoort  win  presume,  in  tbe  absence  of  a  showing 
to  tbe  contrary,  that  tbe  trial  conrt  acted  npon 
Be  demurrer,  and  overruled  die  same, 

fBi.  Notfc— For  other  cases,  see  Appeal  and 
&mr.  Cent.  Dig.  |  3707;  Dec.  Dig.  |  $17.*] 
1  JimewKKT  (t  844*)  —  Apfkai.  ahd  Bbbob 

3  962*)— Rxvnw— BsnraAi,  to  Set  Abidb 

UKPAtTLT. 

An  application  to  set  aside  and  vacate  a 
Jparaent  Is  addressed  to  the  sound  legal  discre- 
tMB  of  tbe  court,  and,  unless  it  appears  that 
flaeb  diseretion  has  been  abused,  tbe  order  will 
M  tw  diatozbed  upon  appeaL 
„[Ed.  Note.— For  other  cases,  see  Judgment, 
Cmt  Dir.  1678:  Dea  Dig,  |844:*  Applaud 
<&iL  Dig.  H  ^4870;'  Deb.^.  | 


4.  JtJDOMzirT  d  188*>^DnrAiTz.T— OpKirnro— 
Defkhsbs. 

To  entitle  a  defendant  to  have  a  Judnnent 
opened  upon  t*e  grounds  of  miWake,  inadvert- 
ence, sarprise,  or  excusable  neglect,  It  is  neces- 
sary to  ale  an  affidavit  of  merits  or  tender  an 
answer  showing  that  the  defendant  baa  a  mer- 
itorious defense  to  such  action,  and  it  la  not  an 
abuse  of  legal  discretion  on  the  part  of  the  trial 
coart  la  overmlina  an  application  to  open  a 
default  where  It  does  not  appear  and  is  not 
shown  that  the  defendant  has  a  defense  to  said 
action. 

[Bid.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  S  811 ;  Dec.  Dig.  |  158.*1 

Appeal  from  District  Court,  lOmore  Coun- 
ty ;  Edward  A.  Walters,  Judge. 

Action  by  W.  W.  Culver  against  the  Moun- 
tain Home  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  anieals.  Affirmed. 

W.  G.  Howie,  for  appellant  L.  B.  Green, 
for  respondent 

STEWAKT.  J.   On  June  27,  1008,  the  re- 
spondent filed  an  amended  complaint  against 
the  appellant   On  July  10,  1908,  the  default 
of  tbe  defendant  was  entered  by  tbe  clerk 
for  failure  to  appear  and  answer.   On  July 
22d  the  appellant  filed  a  demurrer  to  the 
amended  complaint    On  October  22,  1909, 
the  minutes  of  the  court  recite:  "This  mat- 
ter came  on  regularly  to  be  beard  this  day, 
upon  tbe  motion  of  the  defendant  to  set 
aside  default  heretofore  entered,  and  be  per- 
ndtted  to  answer,  W.  C.  Howie,  Esq.,  appear- 
ing as  counsel  for  defendant  and  J.  M.  Owen, 
Esq..  appearing  as  counsel  for  plaintiff.  Tbe 
court  being  fully  advised  in  the  premises,  It 
is  hereby  ordered  that  said  motion  be  and 
the  same  is  hereby  allowed  and  the  defendant 
allowed  until  Monday,  October  26th,  1908,  to 
file  and  serve  answer."  Tbe  minutes  of  the 
court  of  November  6, 1908,  recite :  "By  agree- 
ment of  counsel  this  cause  continued  for  the 
term  and  sixty  days  given  to  file  and  serve 
answer,  and  further  agreed  by  counsel  for 
defendant  In  open  court  that  the  restralninj 
order  may  stand  and  the  bond  for  tbe  same 
may  be  exonerated."   On  February  2,  1909, 
the  derli  entered  the  default  of  the  defend- 
ant for  failing  to  file  and  serve  its  answer 
to  the  amended  complaint  within  the  time  al- 
lotted by  the  order  of  the  court  on  November 
8,  1908L   On  February  12,  1909,  a  trial  was 
liad,  witnesses  sworn  on  behalf  of  the  plain- 
tiff, and  Judgment  rendered  in  favor  of  the 
plaintiff,  continuing  the  Injunction  thereto- 
fore issued,  and  for  damages  in  the  sum  of 
9SO0  and  for  costs.  This  Judgment  was  filed 
February  18,  1909.    On  February  25,  1909, 
the  respondent  made  a  motion  to  set  asldo 
this  Judgment  on  the  ground  of  mistake,  in- 
advertence, surprise,  and  excusable  neglect, 
and  supported  such  motion  by  the  affidavit  of 
his  connsel  and  the  affidavit  of  one  John  H. 
Garrett   On  tlie  same  day  the  district  court 
entered  an  order  requiring  the  plaintiff  to 
show  cause  before  the  court  at  chambwa  on 
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AprO  5th  why  said  judgment  ihonld  not  be 
set  aside,  and  the  defradant  be  allowed  to 
seire  and  file  an  answer,  and  that  i>^d]ng 
the  hearing  of  the  order  to  show  cause  why 
proceedings  should  not  be  stayed.  On  March 
Stb  the  respondent  filed  a  motion  for  an  or- 
der revoking  the  order  made  on  February 
24th,  restraining  the  plaintiff  from  Issuing 
execution  for  enforcing  the  Judgment;  and, 
In  the  event  the  order  is  not  revoked,  that 
an  order  be  made  requiring  the  defendant 
to  gfve  a  bond  in  the  sum  of  f600,  conditioned 
that  the  defendant  would  pay  any  Judjgment, 
together  with  costs  which  had  been  rendered 
against  it,  or  which  may  hereafter  be  ren- 
dered against  the  defendant  in  favor  of  the 
plaintiff.  This  motion  was  based  upon  the 
affidavit  of  the  plaintiff,  and  on  the  same  day 
the  district  Judge  made  an  order  requiring 
the  defendant  to  give  such  bond,  and  upon 
fiUlure  to  give  such  bond,  that  the  Jud^ent 
stand,  and  that.  If  the  bond  be  not  given 
wltbln  fix  days,  the  order  made  on  Feb- 
ruary 24th  be  revoked  and  annulled  in  so  far 
as  It  restrained  the  plaintiff  from  proceed- 
ing by  execution,  attachment,  or  other  legal 
process  on  said  Judgment  On  April  14,  1009, 
the  minutes  of  the  court  show :  "The  motion 
heretofore  made  by  defendant  to  set  aside 
judgment  anl  open  d^ault  herein  was  by 
the  court  denied  and  overruled,  to  which  rul- 
ing by  the  court  defendant  duly  excepts."  On 
April  24,  1909,  the  defendant  made  a  motion 
for  an  order  vacating  and  setting  aside  the 
order  of  April  14th,  and  based  this  motion 
upon  the  former  application  and  the  papers 
in  the  case,  and  upon  the  "language  of  the 
court  used  in  his  decision  upon  the  former 
application."  On  the  same  day  the  court 
made  an  order :  "This  matter  coming  on  reg- 
ularly to  l>e  heard,  on  the  motion  of  defend- 
ant to  set  aside  the  default  and  Ju^pnent 
entered  in  the  above  entitled  action,  W.  C. 
Howie  appearing  for  the  defendant  and  for 
said  motion,  afid  L.  B.  Oreen  appearing  for 
the  plaintiff  and  against  said  motion,  affi- 
davits having  been  Introduced  for  and  against 
said  motion  and  the  court  having  duly  con- 
sidered the  same  and  being  fully  advised  In 
the  premises,  it  was  hereby  ordered  that 
said  motion  be,  and  the  same  Is  hereby  over- 
ruled and  disallowed." 

The  appellant  appeals  from  the  Judgment 
entered  on  February  13,  1009,  in  favor  of 
the  plaintiff  for  the  sum  of  $500  damages  and 
$42.65  costs,  and  also  appeals  from  the  or- 
der made  in  said  cause  by  the  Judge  of  the 
district  court  on  April  24,  1909,  overruling 
and  disallowing  defendant's  motion  to  set 
aside  the  default  and  Judgment  in  said  cause. 
The  appellant's  contention  is,  first,  that  the 
Judgment  rendered  by  the  court  on  February 
12,  1000,  is  erroneous  for  the  reason  that  at 
such  time  the  appellant  was  not  in  default, 
because  there  was  a  demurrer  on  ffie  which 
liad  not  been  disposed  of,  and  for  that  reason 
that  tbtt  trial  o»urt  erred  In  rendering  Judg- 


ment by  default  Referring  to  the  record, 
it  a^ears  that  the  amended  complaint  was 
filed  June  27th ;  that  default  for  want  of  an 
answer  was  entered  July  10th;  that  a  de- 
murrer was  filed  on  July  22d.  On  Octobw 
22d,  on  motion  of  the  appellant  and  dtfanlt 
was  set  aside.  The  record,  therefore,  does 
not  show  what  disposition  was  made  of  the 
demurrer  filed  July  22d,  but  it  appears  that 
on  February  2,  1909,  following,  the  default 
of  the  defendant  was  again  entered  for  want 
of  an  answer,  and  on  February  12,  1009,  a 
trial  was  had  and  Judgment  rendered  against 
the  defendant.  It  may  be  questioned  wheth- 
er the  appellant  had  any  right  to  file  the 
demurrer  after  Its  default  had  been  entered 
and  t>efore  such  default  was  set  aside,  but 
It  does  not  appear  that  any  objection  was 
made  by  counsel  for  respondent,  and  we  shall 
consider  the  matter  as  though  the  d^nurrer 
was  rightly  filed.  The  demurrer  filed  pre- 
sented an  issue  of  law  which  the  court  was 
required  to  decide,  and  the  defendant  was 
not  in  default  until  such  issue  of  law  was 
disposed  of,  and  it  would  have  been  error 
In  the  court  to  permit  default  to  be  entered 
or  to  have  entered  Judgment  against  the  de- 
fendant until  such  demurrer  was  overruled. 
But  when  the  record  shows,  as  It  does  in 
this  case,  that  the  d^ault  of  the  defendant 
was  entered  for  want  of  an  answer  and  trial 
had  and  Judgment  rradered,  this  court  will 
presume — In  the  absence  of  a  showing  to  the 
contrary — that  the  trial  court  acted  upon  the 
demurrer  and  overruled  the  same.  Smith  v. 
Clyne,  101  Pac  819.  In  this  case,  therefore, 
if  the  demnrt«r  had  been  overruled  on  Feb- 
ruary 2d,  when  the  default  was  entered,  and 
no  answer  had  been  filed,  the  clerk  was  fully 
authorized  to  enter  the  default  and  the  court 
had  Jurisdiction  to  try  the  case  and  enter 
Judgment  on  February  12,  1909,  the  time 
when  such  Judgment  was  rendered.  We  find 
no  error,  therefore,  in  the  clerk  entering  the 
default,  and  the  court  rendering  the  Jndg- 
ment,  from  which  the  plaintiff  appeals. 

The  second  contention  of  the  appellant  it 
based  upon  the  order  of  the  trial  court  declin- 
ing to  set  aside  and  vacate  the  default  of  the 
defendant  Mitered  on  February  2,  1909,  The 
ai^tlant  contends  that  the  trial  court  erred 
in  not  sustaining  the  appellant's  motion  to 
vacate  and  set  aside  such  default  This  was 
the  second  application  of  the  defendant  to  va- 
cate and  set  aside  a  default  entered  In  the 
case  for  want  of  an  answer,  and  Is  based 
wholly  upon  the  ground  of  mistake,  Inad- 
vertence, surprise,  and  excusable  neglect  It 
appears  from  the  affidavits  presented  by  the 
appellant  on  the  motion  to  open  the  default 
that  when  the  court  continued  the  case  on 
November  6,  1908,  and  gave  the  defendant  60 
days  in  which  to  file  answer,  counsel  for  ap- 
pellant did  not  seem  to  understand  or  know 
that  a  time  was  fixed  In  the  order  of  the 
court  in  which  the  answer  should  be  filed  and 
that  counsel  for  aiq^ellant  imderBtood  that  be 
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should  have  BQdi  tliM  ti>  uunrer  as  he  de- 
sired, and  that  counsel  for  reapondent  would 
advise  him  before  further  action  was  taken 
in  the  case.  This  contention  of  counsel  for 
appellant  is  to  a  certain  extent  contradicted 
by  an  affldavlt  made  by  3.  M.  Owen,  who  was 
oonnsel  for  the  defendant  at  the  time  die 
order  of  NoTonber  0tb  was  made,  and  up 
to  and  after  the  Judgm«it  by  default  was 
enta«d,  and  that  counsel  for  reepondent  un- 
derstood that  the  court  fixed  the  time  with- 
in which  appellant  should  answer,  and,  the 
answer  not  having  been  filed,  the  appellant 
was  In  default,  and  that  respondent  was  en- 
titled to  Judgmrat  for  want  of  an  answer. 
An  applicatlm  to  set  aside  and  vacate  a  Judg- 
ment Is  addressed  to  the  sound  legal  dis- 
cretion of  the  court :  and,  unless  It  appears 
that  BQcb  discretion  has  been  abused,  the  or- 
der will  not  be  disturbed  upon  appeal.  Hol- 
land Bank  v.  Lleuallen,  6  Idaho,  127,  53  Pac. 
896;  Pease  v.  County  of  Kootenai,  7  Idaho, 
7S1.  6&  Pac:  432;  Holzeman  v.  Henneberry, 
11  Idaho,  428.  83  Paa  497 ;  Western  Loan  & 
Savings  Oo.  t.  Smith,  12  Idaho,  94,  86  Pac. 
1064;  Bailey  v.  Taaffe,  29  Cal.  422.  In  this 
case  the  appellant  did  not  present  or  offer 
to  file  an  answer  either  at  the  time  he  made 
application  to  set  aside  the  first  default  or 
at  the  time  he  made  application  to  vacate  and 
set  side  the  Judgment  from  which  this  ap- 
peal is  taken,  and  In  the  case  of  Holzeman  v. 
B^ineberry,  supra,  this  court  quotes  with 
approval  from  Holland  Bank  v.  Lleuallen, 
snpra,  as  follows:  "Correct  practice  and  the 
rule  In  this  state  to  be  followed  la  that.  In 
addition  to  showing  one  of  the  grounds  men- 
tioned In  section  4229  of  the  Revised  Stat- 
utes [of  1887],  the  defendant  must,  In  his 
affidavit  of  merits,  state  *  the  facts  upon 
which  his  defense  Is  based,  must  set  forth 
the  substance  of  his  defense,  so  that  the 
court  may  Judge  for  Itself  whether  the  alleg- 
ed defense  Is  frivolous  or  merltoriouB.  No 
such  showing  was  made  In  this  case.  We  are 
not  willing  to  sanction  a  rule  of  practice 
whicA  substitutes  for  the  Judgment  of  the 
trial  court,  as  to  wheth»  the  defendant  has  a 
meritorious  defense  or  not,  the  opinion  of 
M»ne  attorney  whose  opinion  is  based  upon 
ex  parte  statements  <^  an  Interested  party 
not  made  under  oath."  To  entitle  the  ap- 
pelant, ther^re,  to  have  the  Judgment  open- 
ed on  the  grounds  of  mistake^  inadvertence, 
sOTittlfle,  or  recusable  nei^Lect,  it  was  mces- 
saiy  for  the  appellant  to  also  show  that  he 
had  a  defuse  to  such  action,  for,  unless  he 
had  a  defense  and  showed  to  the  court  tv  an 
affidavit  of  merits  of  a  pn^wsed  answor,  the 
facte  anbtadng  such  dtfense^  it  would  not 
be  an  abuse  ot  legal  discretloo  on  the  part 
of  the  court  In  overruling  his  application, 
whatever  the  facts  might  have  been  as  to 
why  be  did  not  appear  and  file  an  answer  in 
said  cause.  But  we  think  it  clearly  appears , 
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from  the  record  In  this  case  that.  In  addition 
to  falling  to  furnish  any  affidavit  of  merits 
or  answer  showing  that  the  defendant  had  a 
defense,  he  has  also  failed  to  show  Inadver- 
tence,  surprise,  or  excusable  n^lect  for  not 
aj^arlng  and  answering  In  said  case.  Even 
after  the  first  default  was  set  aside  the  de- 
f«idant  failed  to  appear  and  file  an  answer, 
and  upon  application  to  set  side  the  second 
default  he  did  not  file  an  answer. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed.  Costs  awarded  to  re- 
spondent 

SULUTAN,  0.  J.,  and  AIL8HIE,  J.,  con- 
cur. 


STATE)  V.  HENZELL. 
(Supreme  Court  of  I^eha    Feb.  21,  IOIOl) 

(SylMnM  bv  the  Court.) 

1.  WABEHousnair  (f  IS*)— BccsiFT»-N>ao- 

TUBILITT. 

A  receipt  issued  by  the  manager  of  a  ware* 
bouse  for  grain  received,  which  contains  ths 
substantial  reoalrements  provided  for  in  sec- 
tions I486,  14St.  Rev.  Codes,  is  negotiable,  and 
may  be  traoBferred  by  indorsement  under  the 
provisions  of  section  1401,  Rev.  Codes,  aad  Its 
negotiability  is  not  destroyed  by  reason  of  the 
fact  that  it  may  contain  surp] usage  or  stipula- 
tions and  restrictions  not  autbozind  by  the  pro- 
visions of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  II  81-47 ;  Dec.  Dig.  {  16.*] 

2.  WABKHOUSSiaN  9  86*)— OmNBES— PlOB- 

BOUTION. 

Where  a  party  Is  on  trial  charged  with  tiie 
unlawful  sale  of  grain  stored  in  his  warehouse, 
he  should  not  be  beard  in  bis  defense  to  urge 
that  a  warehouse  receipt  issued  by  him  for 
grain  received  and  stored  Is  not  in  form  snd 
Bobstance  as  required  to  be  issued  by  the  pro- 
visions of  the  statute. 

[Bd.  Note.— For  other  cases,  see  Warefaoust- 
meu,  Dec.  Dig.  I  36.*] 

8.  WABBHousiafSN  (I  86*)— Ofitbnses— Fbos- 

■OUnON— EVIDBNOB, 

Where  B.  stored  grain  in  a  warehouse  con- 
trolled and  operated  by  H.,  and  received  a  ware- 
house receipt  therefor  and  thereafter  transfer* 
red  such  receipt  by  endorsement,  and  the  pur- 
diaser  of  Oie  receipt  prueuted  the  same  to  H. 
at  bis  warehouse  and  demanded  the  grain,  and 
delivery  was  refused  on  the  ground  that  the 
grain  was  not  in  the  warehouse,  on  a  prosecu- 
tion for  the  sale  of  sach  grain  In  violation  of 
the  provisions  of  section  1490  of  the  Revised 
Codes,  it  is  not  permissible  for  H.  to  show  that 
prior  to  the  receipt  of  the  grain  In  his  ware- 
house and  the  delivery  of  the  warebouse  receipt 
therefor  he  had  contracted  with  B.  to  purchase 
such  grain,  and  that  he  thereafter  sold  ue  grain 
under  the  belief  that  be  had  a  right  to  sell  it 
as  his  own  grain. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Dec  Dig.  i  36.*] 

4.  WASBHOnSXlCBN  (|  86*)— OFnnVBBS— PBOB- 

■ounoN. 

Under  the  provWons  ot  the  statutes  of  this 
state  regulating  the  duties  and  obligations  oi 
warehousemen  and  prescribing  the  penalty  for 
the  violation  of  such  duties,  it  Is  made  a  felony 
for  any  one  operating  a  warehouse  to  sell  any 
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rrain  stored  therein  without  firat  obtafafaiff  the 
written  conseot  of  the  owner  and  holder  of  the 
warehouse  receipt  which  baa  been  iasued  for 
»Mdi  rrain  ;  and  in  a  prosecatioQ  for  a  violation 
of  the  statute  <BectloD  1490,  Rev.  Codes)  the 
act  itself  of  eelliuK  the  xrain  constitutes  the 
crime,  and  the  motive  or  intent  with  which  the 
sale  was  made  Is  Immaterial,  and  constitutes  no 
defense. 

[Ed.  Note.— For  other  cases,  see  Wanhonse- 
men.  Dec.  Dig.  <  36.*] 

6.  WabbhoDUHBH    a  86^~PlOBKCUTIOR  — 

BVIDBNCS. 

In  a  orosecutlon  for  unlawfully  selling 

firain  Btored  Id  a  warehouse,  the  only  criminal 
ntent  that  it  is  necessary  to  show  is  that  the 
act  itself  was  done  voluntarily,  and  not  under 
duress  or  any  compulsion  by  superior  force,  and 
no  speciflc  wiUfal,  malidoos,  or  -wrongful  intent 
is  necessary. 

[Bd.  Note.— For  other  eases,  ne  Wardioose- 
men,  Dec.  Dig.  %  86.*] 

Appeal  from  District  Court,  Nes  Perce 
Cou&ty ;  E.  C.  Steele,  Judge. 

W.  J.  Henzell  was  convicted  of  an  unlaw- 
ful sale  of  grain  stored  In  a  warehouse,  and 
appeals.  Affirmed. 

Fred  E.  Butler  (G.  W.  Tannahlll,  orally), 
for  ai^lant.  D.  O.  McDougall,  Atty.  Gen., 
J.  H.  Peterson  and  O.  M.  Van  Doyn,  Asst 
Attys.  Oen.,  and  Dwl^t  21  'Hodge,  Pros. 
Atty..  for  the  State. 

AILSBIE,  J.  The  defendant  was  convict- 
ed in  the  district  court  for  a  violation  of 
section  1490  of  the  Revised  Codes.  It  was 
charged  by  the  inf<ninatlon  that  while  the  de- 
fendant was  the  manager  of  a  warehouse  be 
received  certain  grain  for  storage  and  receipt- 
ed therefor,  and  that  he  thereafter  sold  and 
dispoaed  of  the  same  without  the  consent  or 
authority  of  the  holder  of  the  warehouse  re- 
ceipt He  was  tried  and  convicted  and  so- 
traced  to  serve  a  term  In  the  state  peniten- 
tiary. 

The  facta  on  which  this  prosecution  rests 
are  substantially  as  follows:  In  the  month 
of  May,  1909,  one  B.  C.  Bywaters  delivered  a 
Quantity  of  barley  at  the  warehouse  of  the 
Greer-Rochdale  Company,  Limited,  at  Greer, 
Idaho,  and  thereupon  received  from  the  de- 
fendant, who  was  the  agent  and  manager  of 
the  company,  the  following  warehouse  re- 
ceipt: "Greer-Bochda'le  Co.  Ltd.  No.  12G3. 
Greer.  Idaho,  May  5,  1909.  Received  for 
storage  from  B.  O.  Bywaters  4315  lbs.  of 
sacked  biy,  Grade  1  feed.  Condition  •  •  • 
subject  to  the  following  conditions:  Loss  or 
damage  from  Are,  water,  the  elements,  or 
unavoidable  casualties  at  owner's  risk.  Stor- 
age 75^  per  ton,  which  shall  carry  the  grain 
to  December  31st  following,  and  10^  per  ton 
per  month,  or  fractional  part  thereof  shall  be 
charged  thereaft»  until  delivery  Is  made. 
The  makers  of  this  receipt  will  not  be  respon- 
sible tor  weights  or  grades,  except  at  the 
warehouse  where  Issued,  and  parties  pnrchas- 
iDg  grain  stored  under  this  receipt  must  have 
and  acc^  same  at  said  warehouse.  All 


right  of  subrogation  or  recovery  for  loss  or 
damage  by  fire.  Injury  or  otherwise,  either 
against  the  Greer-Rochdale  Co..  Ltd..  or  the 
railway  company  upon  whose  land  the  build- 
ings containing  this  grain  is  located,  Is  lay 
the  acceptauce  of  Uils  receli^  ^>eclally  waiv- 
ed by  the  owners  or  holders  thereof.  De- 
livery will  be  made  upon  presentation  of  this 
receipt,  properly  endorsed,  and  payment 
made  of  all  chargea  Delivery  to  be  made  In 
the  order  in  whldi  warehouse  receipts  are 
surrendered,  and  the  Greer-Bodidale  Co., 
Ltd.,  not  to  be  held  responsible  for  delay  in 
delivery,  caused  by  failure  of  the  Railway 
Company  to  furnish  cars.  Sacks  50.  Bushels 
4315.  W.  J.  HenzeU,  Agent"  Aftar  receiv- 
ing this  receipt,  Bywateos  sold  the  same  to 
L.  W.  Robinson,  and  Robinson  thereafter  sold 
and  delivered  the  same  to  the  YoUmer-Clear' 
water  Company.  The  latter  company  pre- 
sented  the  receipt  to  the  defendant  at  the 
warehouse  of  the  Greer-Rochdale  Company 
some  time  In  June,  and  demanded  the  grain, 
and  at  the  same  time  tendered  the  warehouse 
or  storage  charges.  The  defendant  failed  to 
deliver  the  grain  on  the  ground  that  he  did 
not  have  it,  and  it  is  admitted  that  it  had 
been  previously  sold  and  disposed  of  by  him. 
This  prosecution  followed  as  a  result  of  Ills 
failure  to  deliver  the  grain  on  demand.  At 
the  trial  of  this  case  In  the  lower  court  the 
defendant  offered  to  prove  that  prior  to  the 
delivery  of  the  grain  by  Bywaters  at  the 
warehouse  defendant  had  a  contract  and 
agreement  with  Bywaters  to  buy  this  grain, 
and  that  he  had,  in  fact,  purchased  the  same 
from  Bywaters,  and  that  the  delivery  thereof 
at  the  warehouse  was  merely  a  compliance 
with  the  previous  contract  and  agreement, 
and  that  the  receipt  introduced  in  tlila  case 
was  not  Intended  to  t>e  a  warehouse  receipt 
within  the  meaning  of  the  statute,  but  was 
merely  given  at  the  time  a  load  was  delivered 
as  an  evidence  of  the  amount  of  grain  deliv- 
ered. This  proffer  was  argued  before  the  dis- 
trict court,  and  the  court  In  ruling  on  the 
offer  and  rejecting  the  same  stated  his  posi- 
tion on  the  matter  as  follows:  "As  I  under- 
stand this  statute.  It  was  enacted  to  prevent 
men  taking  grain  and  giving  receipts  for  It, 
and  then  afterwards  selling  that  grain  or  let- 
ting It  get  out  of  their  possession  without  the 
written  consent  of  the  parties  to  whom  they 
had  given  these  receipts,  and.  If  It  be  true 
that  you  can  prove  an  oral  statement,  then 
the  statute  would  be  nugatory — In  fact,  an 
oral  agreement  would  take  the  place  of  what 
the  statute  says  shall  be  the  written  consent 
of  the  parties.  I  do  not  believe  this  is  com- 
petent, and  the  court  will  sustain  tlie  objeo- 
Uon." 

Objection  was  also  made  to  the  Introduc- 
tion of  the  receipt  upon  the  ground  that  It 
was  not  in  compliance  with  the  statute,  and 
did  not  constitute  a  negotiable  war^ouse  re* 
ceipt  within  the  meaning  of  the  statute. 
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Dealing  wltb  tbe  nifflclency  of  this  receipt 
llTvt;  It  Is  €DOV|^  to  note  that  wctim 
1487  of  tbe  Berlsed  Codes  preecrlbee  the  form 
In  whldi  wftrehonse  rec^ptB  shall  be  made, 
and  section  1486  provides  that:  "It  shall  be 
the  doty  at  every  person  keetilng,  oontroUlng, 
managing  or  (iterating,  as  owner  or  agoit  or 
snperintendent  of  any  company  or  corpo- 
ration, any  warehouse,  conunlaslon  hovae, 
forwarding  bonse,  mill,  wharf  or  other  place 
where  grain,  flour,  wool  or  other  product  1b 
stored,  to  deliver  to  the  owner  of  each  grain, 
flonr,  wool,  or  other  product  a  warehonee  re- 
ceipt therefor.^  etc.  Section  1498,  which  pro- 
vides the  praalty  for  a  violation  of  c^taln 
provisions  of  the  statnte,  aays:  "Any  person 
who  shall  violate  any  of  the  provisions  of 
this  chapter  shall  be  guilty  of  a  felony,"  etc. 
"This  chapter"  as  nsed  in  tbe  foregoing  sec- 
tion, embracra  sections  1478  to  and  indvdlng 
1403.  It  was  therefore  as  mncb  a  violation 
of  the  statute  for  the  defendant  to  Issue  a 
warehouse  receipt  not  in  conformity  with 
secUonB  1486  and  1487  as  it  was  for  him  to 
sell  or  dispose  of  the  grain  after  having  re- 
ceipted for  It  He  la  therefore  In  a  rather 
ttubarrasslng  dtuatlon  to  urge  the  contention 
h»e  that  he  Issued  a  receipt  not  in  conform- 
ity with  the  statute  and  which  was  not  nego- 
tiable within  the  meaning  of  section  1491. 
The  latter  section  provides  among  other 
thli^  as  follows:  "All  checks  or  receipts 
Eiv^  by  any  i>OTBon  operating  any  ware- 
house, commission  bouse,  forwarding  house, 
mill,  wharf  or  other  place  of  storage  for 
sratD,  flour,  wool  or  other  produce  or  commod- 
ity stored  or  deposited,  and  all  bills  of  lad- 
ing and  transportation  receipts  of  every  kind, 
are  hereby  dedared  negotiable,  and  may  be 
transferred  by  endorsement  *  *  *"  This 
question  was  dealt  with  by  the  Supreme 
Court  of  Indiana  in  Miller  t.  Stale,  144  Ind. 
401,  43  N.  B.  440.  In  that  case  the  defend- 
ant contended  that  the  receipt  was  not  In 
eonformlty  with  the  statute.  The  court  dis- 
posed of  the  question  In  the  following  man- 
ner: "Counsel  contend  that  this  receipt  Is 
not  in  form  such  as  required  by  the  statute. 
If  this  were  true,  it  would  HI  become  appel- 
lant to  try  to  take  advantage  of  It  Tbe  stat- 
nte required  him  to  give  the  receipt,  and 
prescribed  Its  form.  If,  then,  the  paper  giv- 
en by  him  was  in  ac^owledgment  of  wheat 
received  by  him  for  storage  In  his  warehouse, 
as  indeed  It  shows  on  Its  face,  and  If  the 
paper  so  given  as  a  receipt  should  fall  in  any 
particular  to  conform  to  the  requirements  of 
Uie  Matote,  that  would  be  rather  an  aggn- 
vation  of  appellant's  wrong  than  an  excuse 
fbr  It  He  ought  to  have  given  his  receipt  as 
required  by  the  statute,  and  should  not  be 
heard  to  complain  of  bis  own  fault  in  the 
matter."  The  observations  of  the  Indiana 
court  are  amillcable  to  the  position  taken  by 
defendant  here.  So  long  as  It  appears  that 
he  actually  gave  a  receipt  for  the  grain,  It 
wogld  acaieslr  b>  oompetent  tm  Urn  to  con- 


tend that  bis  receipt  was  not  In  the  ftHrm 
prescribed  by  the  statute.  The  statnte  com- 
mands him  to  Issue  a  negotiable  receipt  In  a 
specified  form  for  all  grain  received  by  him 
at  his  warehouse.  A  failure  to  do  so  would 
be  a  violation  of  the  statute,  and  It  would 
be,  to  say  the  least  extraordinary  to  allow 
a  defendant  to  plead  the  commission  by  him 
of  one  felony  as  a  defense  for  the  commis- 
sion of  another  felony. 

Notwithstanding  what  we  have  Just  said  as 
to  the  form  of  this  receipt  It  further  appears 
to  US  that  the  receipt  issued  was  at  least  a 
Bubstentlal  compliance  wltb  the  requirements 
of  the  statote.  The  receipt  contains  all  tbe 
material  and  essential  requlr^ents  prescrib- 
ed by  the  statute^  Whether  or  not  the  con- 
ditions and  reservations  contained  in  the  re- 
ceipt are  surplusage  or  more  than  the  stat- 
ute authorizes  the  warehousemen  to  Insert 
In  bis  receipt  is  not  Involved  In  this  case,  and 
requires  no  consideration.  If  they  are  In  ex- 
cess of  the  authority  conferred  by  statute, 
they  would  be  treated  merely  as  surplusage 
anyway,  but  that  question  Is  not  here  Involv* 
ed,  and  will  receive  no  consideration  by  the 
court  It  is  sufficient  to  say  that  the  receipt 
contained  the  substantial  requirements  of  the 
statnte,  and  was  a  negotiable  warehouse  re- 
ceipt 

We  next  pass  to  the  question  of  intoit 
and  the  right  of  the  dtfendant  to  introduce 
evidence  tending  to  show  that  he  bad  con- 
tracted to  purchase  this  grain,  and  that  he 
thought  he  bad  a  right  to  sell  and  dispose 
of  it  The  statute  under  which  this  prosecu- 
tion Is  had  (section  1490)  reads  as  follows: 
"No  person  operating  any  warehouse,  com- 
mission house,  forwarding  bouse,  mill,  wharf, 
or  other  place  of  storage,  shall  sell,  hypothe- 
cate, ship,  transfer,  or  In  any  manner  re- 
move, or  permit  to  be  shipped,  transferred  or 
removed  beyond  his  custody  and  control,  any 
grain,  flour,  wool  or  other  produce  or  com- 
modity for  which  a  receipt  has  been  given 
by  him  as  aforesaid,  whether  received  for 
storing,  shipping,  grinding  or  manufacturing 
or  other  purposes,  without  the  written  as- 
sent of  the  holder  of  the  receipt"  It  will 
be  observed  at  once  that  tbe  statute  Itself 
says  nothing  about  the  Intuit  with  which  the 
person  acts.  It  In  no  way  deals  with  the 
subject  of  intent  It  only  deals  with  acts. 
It  says:  "No  person  operating  any  ware- 
house *  •  •  shall  sell  •  ♦  •  any 
grain  *  *  *  for  whl<A  a  receipt  has  been 
given  by  him  •  *  *  without  the  written 
asBmt  of  the  holder  of  the  receipt"  This 
statute  Is  evidently  Intended  as  an  arbitrary 
statute,  prohibiting  the  act  Itself,  Irrespective 
df  tbe  Intent  with  which  the  act  may  be  com- 
mitted. If  it  were  not  arbitrary  In  its 
terms.  It  would  be  a  practical  nullity.  If  a 
warehonsanan  or  bis  agent  could  be  permi^ 
ted  in  every  case  to  Introduce  evidence  as 
to  oral  agreementa  and  understandings  and 
tbe  intent  with  irtilcb  be  acted,  tbe  entire 
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Btfttate  recolatlns  the  dattes  and  responslUl- 
Ittee  of  warehoiiBemen  would  be  a  dead  letr 
ter  and  mer^  directorr  In  Its  practical 
wortElngs  and  operations.  The  lawmakers 
erldoitlr  Intended  that  the  farmer  might 
store  his  produce  In  a  warehouse  at  fixed  and 
stipulated  storage  charges,  and  receive  a  re- 
ceipt tbwefor,  and  sell  and  transfer  the  re- 
ceipt In  the  ordinary  conrse  of  business  the 
same  as  be  could  sell  and  deliver  the  grain 
or  produce  In  kind.  It  was  Intended  that 
these  warehouBe  receipts  might  enter  Into 
trade  and  the  commercial  transactions  of  the 
country,  and  thereby  facilitate  the  business 
dealings  of  farmers  and  those  with  whom 
tb^  deal.  The  statute,  therefore,  says  to 
tbe  warehouseman  that  whenever  he  receives 
grain  for  storage  he  shall  Issue  a  warehouse 
receipt  in  a  spedfled  form,  and  It  thereupon 
commands  him  nevor  to  sell  or  dispose  of 
that  particular  grain,  and  never  to  permit 
it  to  be  ranoved  beyond  his  custody  and 
control  until  he  receives  tbe  written  assent  of 
the  holder  of  that  receipt  Sections  1487. 
1490,  and  1492  contemplate  tbe  return  of  the 
receipt  by  the  bolder  thereof  before  the  ware- 
housonan  can  deliver  up  the  grain.  The 
form  of  receipt  prescribed  by  section  1487 
provides  that  the  article  stored  is  "to  be  de- 
livered at  this  warehouse,  upon  return  of 
this  receipt,  properly  endorsed,  and  payment 
of  charges."  Tbe  receipt  given  in  this  case 
stipulated,  and  very  properly,  too,  that  "de- 
livery will  be  made  upon  presentation  of  this 
receipt  properly  endorsed  and  payment  made 
of  all  charges."  These  provisions  are  In- 
tended as  a  protection  to  the  warehouseman, 
and  the  prohibition  against  bis  sale  of  the 
property  without  the  written  consent  of  the 
holder  of  the  receipt  is  a  corresponding  pro- 
tection to  the  owner  of  the  receipt  who  Is 
also  tlie  owner  of  the  property  stored.  These 
duties  on  the  one  hand  and  obligations  on 
the  otber— the  prohlbltloiw  on  the  one  part 
and  tbe  commands  on  the  other — are  re- 
ciprocal, and  are  intended  for  the  equal  pro- 
tection of  both  the  warehouseman  and  the 
property  owner. 

To  allow  tbe  defendant  to  Introduce  evi- 
dence to  show  that  be  had  in  fact  purcliased 
this  grain  prior  to  receiving  it  in  tbe  ware- 
house and  prior  to  issuing  this  warehouse 
receipt  would  be  equally  violative  of  the  pro- 
visions of  tbe  statute,  and  would  amount,  in 
substance,  to  allowing  him  to  prove  the  com- 
mission of  another  felony  in  order  to  justify 
tbe  particular  act  with  which  he  is  (Oiarged. 
If  he  had  purchased  the  grain  and  was 
the  owner  of  It,  then  be  should  not  have  is- 
sued a  warehouse  receipt  for  it.  Section 
1488  of  tbe  Revised  Codes  speciflcally  pro^ 
hlblts  any  person  Issuing  a  receipt  under  the 
provisions  of  this  act  for  any  grain  or  pro- 
duce "not  actually  in  store  at  tbe  time  of 
Issuing  such  receipt"  Now,  If  Bywaters  did 
not  own  any  grain  stored  In  the  defendant's 
wardurase  at  the  time  of  tbe  Issuance  of 


this  rece^^t,  the  defendant  deariy  violated 
the  law  In  issuing  such  a  receipt,  and  would 
be  as  mudi  liable  to  the  penalty  of  the  stat- 
ute for  issuing  such  a  rec^pt  as  be  is  for 
selling  grain  belonging  to  another  and  stored 
in  his  warehouse^  It  was  dearly  never  in* 
tended  1^  the  Xjeglslatttre  that  sudi  inroof 
could  be  made  To  admit  each  evidmce  would 
be  subversive  of  the  objects  and  alms  of  the 
statute  Itself. 

But  it  Is  insisted  that  Intent  Is  a  necessary 
Ingredient  of  every  crime.  This  Is  true  In 
the  sense  that  the  act  must  have  be&i  com* 
mltted  by  the  defoidant  voluntarily,  and 
not  under  duress  or  acting  under  compulsion 
of  superior  force.  Aside  from  this,  however, 
the  statute  under  consideration  requires  no 
special  willful,  malicious,  or  wrongful  in- 
tent whatever.  We  have  many  statutes  of 
this  character,  and  this  court  bas  had  occa- 
sion to  hold  that  such  a  statute  requires  no 
spedflc  Intent  on  the  part  of  the  defendant 
See  State  v.  Browne,  4  Idaho,  723,  44  Pac. 
S52;  State  v.  Keller,  8  Idaho,  699,  70  Pac. 
1051.  In  the  case  of  State  v.  Stevenson,  62 
Iowa,  701.  the  warehouseman  had  Issued  his 
receipt  and  thereafter  shipped  tbe  grain  out 
of  the  state.  When  prosecuted  for  a  viola- 
tion of  the  statute  In  doing  so,  he  ofTcred 
to  prove  that  tbe  shipment  was  made  with 
the  knowledge  and  verbal  consent  of  the 
owner  of  the  wheat  and  the  Supreme  Court 
of  Iowa  held  that  such  evidence  was  Inad- 
missible. In  considering  that  question  and 
passing  upon  a  statute  substantially  tbe  same 
as  ours,  the  coiut  says:  "The  statute  makes 
it  a  crime  for  any  person  to  sell,  Incumber, 
transfer,  ship,  or  In  any  manner  remove  be- 
yond his  immediate  control  any  property  for 
which  a  receipt  or  voucher  has  been  given  by 
him,  in  violation  of  the  terms  of  the  receipt 
or  voucher,  without  the  written  consent  of 
the  person  holding  such  receipt  or  voucher. 
*  *  *  If  the  statute  in  question  is  intend- 
ed for  the  protection  only  of  the  person  hold- 
ing the  receipt  or  voucher.  It  would  seem  that 
the  fact  that  the  shipment  was  made  In  his 
presence,  with  bis  knowledge  and  wltbout 
any  objection,  would  show  that  there  could 
have  been  no  intent  to  defraud,  and  no  crim- 
inal responsibility.  But  it  is  evident  from 
this  whole  section  that  It  is  Intended  for  tbe 
protection  of  the  community,  as  well  as  the 
protection  of  the  bolder  of  the  voucher.  It 
is  clear  that  Petrle  in  this  case,  with  the  re- 
ceipt In  his  possession,  might  perpetrate  a 
fraud  upon  third  parties;  the  grain  not  beliv 
stored  with  defendant  as  stated  In  tbe  re- 
ceipt The  defendant  could  not  Innocently, 
under  tbe  statute,  with  such  a  receipt  out- 
standing, ship  the  wheat  beyond  his  control, 
even  in  the  presence  of  Petrle,  and  with  hto 
verbal  assent  Such  an  act  would  furnish 
Petrle  the  means  of  perpetrating  a  fraud, 
which  it  Is  one  of  the  objects  of  the  statute 
to  prevent  Tbe  written  consent  of  the  ptt- 
son  liolding  the  receipt  or  voudier  1>  necet- 
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sary  In  order  to  authorize  the  person  giving 
it  to  Bhlp  tbe  property  described  beyond  hlB 
control."  62  Iowa,  703,  8  N.  W.  743,  s.  a 
on  rehearing.  S^ee  State  v.  Bleger,  69  Minn. 
ISl,  60  N.  W.  1087;  Sykes  t.  People,  127  lU. 
117, 19  N.  a  705,  2  I*  R.  A.  461. 

From  what  baa  been  said  taereln,  It  foUowB 
that  tbe  Judgment  must  be  afilrmed;  and  It 
Is  so  ordered. 

SULUVAN.  C.  3^  and  STEWART,  J., 
concQZ* 


OIZiLBSBT  T.  BOARD  OF  OOSTBS  OF 

CANTON  COUNTI. 
(Supreme  Conrt  of  Idaho.   Jan.  20,  1910^) 

(SpUaTnu  by  a«  Ooitrt.} 

1.  B&ATnoifB  (S  19*>— liioisLATrra  Fowxbb— 
Bmistbation  of  votebs. 

Section  2,  art  6,  of  the  Constltntlon  of  this 
state,  commits  the  mibject  of  registratitm  of  vot- 
ers entirely  to  the  Legislature,  and  fully  author- 
ises tbe  L^lalataze  to  enact  such  r^istration 
law  as  it  deems  wise ;  pcovided,  of  couise,  such 
law  in  no  way  contzavenea  any  constitutional 
zl|^  ox  die  elector. 

[Ed.  Note^For  other  eases^  see  Elections, 
Dec;  Dir.  I  !&•] 

2,  EkacnOHS  ({  W*)— RSOISTBATION  OW  VOT- 
BU— PUBPOBE. 

Tia  olitJect  and  purpose  of  a  registration 
law  is  to  provide  means  »r  ascertaining  and  de- 
termining in  a  uniform  mode  whether  a  voter 
powcssca  tbe  necessary  qualifications  to  permit 
him  to  exercise  the  elective  franchise,  under  the 
Constitution  and  laws  of  the  state. 

[Ed.  Note.— For  other  caae^  see  Elections, 
Dec.  Dig.  I  85.«] 

8.  ImoxKUTiNa  liiqpou  0  84*)— XjOOai.  C^- 

nOK— BLECnOnS— KBOISTBATIOIT. 

TTnder  the  provieiona  of  section  9  of  the  lo- 
cal opdOD  statute  (Laws  1909,  p.  12),  all  per- 
sons who  registered  for  the  last  preceding  gen- 
era] election  are  declared  to  be  properly  re{^ 
tered  for  an  election  held  under  the  statute,  and 
such  electors  are  not  required  to  re-reglster  In 
order  to  vote  at  a  special  election  held  under  the 
local  option  statute ;  and  all  persona  not  so  reg- 
istered may  register  for  tb»  special  election  ae- 
eordinjc  to  tiie  statute  reladng  to  leglstradon. 

[Ed-  Note.— For  other  eaaea,  see  Intoxicating 
Llquora^  Dec.  Dig.  |  M.«3 

4.  InToxicATina  Liquobs  d  84*)— Local  Op- 
tion EUEOnON— RBOISraATIOlC— TnOD— DlB- 
CBEXIOEf  OF  REQISTRAB. 

Applying  tbe  general  election  law  of  the 
state,  the  rezlBtrara  are  required  to  give  the  no- 
tice provided  to  be  given  by  section  396  of  the 
Revised  Codes ;  and  under  this  section  the  days 
upon  which  the  registrars  will  hear  applications 
for  registration  are  left  to  the  discretion  of  the 
registrar,  except  In  so  for  as  such  days  are  fixed 
by  the  provisions  of  seetiiMi  894  of  the  Revised 
Codes. 

[Ed.  Note.— For  other  cases,  sea  Intozlcatlnf 
Uqnozsb  Dtc  Dig.  i  84.«] 

6.  BrATDtBS  (It  47,  77^— Gbbtairtt- LOOAI. 

OpTioir  QLEonoN  —  RiaxBiBAnoH  —  LOOAX. 

AiTD  Sfxciai.  Laws. 

Where  the  Legtalatnre  has  provided  certain 
and  fixed  days  upon  which  registration  may  be 
had  for  a  special  election  under  the  local  option 
statute,  tlie  fact  that  the  statute  also  authoris- 


es the  registrars  of  the  different  precincts  to  fix 
other  and  additional  days  does  not  rendier  such 
statute  iodefinite  or  uncertain  or  local  or  spe- 
cial legislation. 

4 Ed.  Note.— For  other  caseibBee  Statutes,  Dec 
f.  8{  47,  77.*J 

6.  INTOXICATINQ  LiQUOBS  (|  34*>^LOCAI.  OP- 
TION Election— Reoistbation. 

Under  the  provisions  of  section  894,  Rev. 
Codes,  each  Saturday,  after  the  notice  of  the 
registrar  Is  given,  np  to  and  including  the  Sat- 
urday next  preceding  the  election,  is  fixed  as  a 
day  certain  upon  which  the  registrar  shall  re- 
ceive apirilcatlons  for  registration,  and  upon  this 
day  the  registrar  is  required  to  receive  applica- 
tloDB  f6r  registration,  and  It  dioold  be  one  of 
tiie  days  deugnated  by  the  registrar  In  the  no- 
tice. 

[Ed.  Note.— For  odier  eases,  see  Intoxicatlaf 
Lliinors,  Dea  Dig.  f  84.*] 

7.  Statutbb  a  47*)  —  IvOOAL  Option  —  Ceb- 

TAINTT. 

Held,  that  the  act  approved  February  20, 
1909  (Laws  1009.  p.  0),  known  as  the  "local  op- 
tion law,"  Is  not  void  or  unconstitutional  for  un- 
certainty and  ambiguity  fn  not  providing,  first, 
tbe  period  for  the  registration  of  voters  at  sudi 
electicm ;  second,  In  failing  to  fix  the  time  when 
registrars  must  register  voters;  third,  in  failing 
to  fix  the  time  when  registrars  shall  beein  or 
cease  to  register  voters;  foorth,  in  failing  to 
point  out  to  the  voters  when  they  may  register ; 
and,  fifth,  In  failing  to  provide  any  procedure 
for  registration. 

[Bd.  Note.— For  other  case^  see  Statutes,  Dec. 
Dig.  I  47.*] 

8.  Case  DiSTiNoniBHEO. 

Knight  V.  Trigg,  100  PacL  IGOCK  conridered 
and  disUngutsbed. 

9.  Statutbb  Q  225%*)— OoNmnonoir— Con- 
siDEBATion  or  Otheb  Statutbb  Bsiibbbd 

to. 

Where  one  statute  refers  to  another,  and 
makes  the  same  a  part  of  the  former  In  so  far 
as  the  same  is  apulicable,  In  determining  what 
provisions  are  applicable  the  court  Is  called  up- 
on to  construe  Into  the  former  as  a  part  there- 
of only  such  provisions  of  the  latter  as  are  ap- 
plicable and  will  give  force  and  effect  to  the  for* 
mer  statute.  1%1b  Is  merely  determining  what 

grovlaions  of  the  general  statute  the  Legislature 
as  made  a  part  of  tbe  special  statute,  and  is 
judicial  construction,  ana  not  judicial  legisla- 
tion. 

[Ed.  Note.r-For  oflier  eases,  see  Statutee, 
Cent  Dig.  I  806;  Dec;  Dig.  |  22&%.«] 

10.  Statutes  (i  47*)— Local  Option— Con- 

STBUCTION  OF  STATUTE. 

^e  local  option  statute  contains  the  pro- 
vision, **Zu  all  matters  and  proceedings  not  here- 
in otherwise  specified,  all  the  provisions,  •  •  • 
of  the  general  election  laws  of  the  state  shall 
apply  and  be  observed,  as  far  as  the  sams  are 
applicable,"  and  thus  adopts  and  makes  a  part 
of  such  statute  only  such  pnnisiODS  oi  tbe  gen- 
eral election  law  aa  ate  an>Ilcable,  and  does  not 
render  such  statute  uncertain  or  indefinite  by 
reason  of  tlie  fact  that  alt  of  the  provisions  of 
the  general  election  law  cannot  be  made  appli- 
cable to  an  electiM  held  under  the  local  option 
statute. . 

[Dd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  47;  Dec.  Dig.  S  47.*] 

11.  Intoxioatino  Liquobs  a  34*)— LOCAI.  Of« 
TioN  Elections— TiuE  fob  RBanTBAnos^ 

CONSTBUCTION  OF  STATUTE. 

By  construing  into  the  local  option  statute 
such  provisions  oi  the  general  election  law  as 
are  applicable,  registration  b^ns  after  tbe  no- 
tice of  election  has  been  poetM  at  such  time  ai 
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the  KciBtrar  may  determlQe.  and,  when  no  ear- 
lier time  Is  fixed,  on  the  finit  Saturday  after 
aadi  notice  !■  riven;  and  the  retriatration  con- 
tinues fiom  the  time  It  oommencee  up  until  and 
including  the  Saturday  next  preceding  the  time 
of  bolding  such  election ;  and  regiatration  may 
be  had  upon  ^uch  daya  and  at  audi  tlmee  as  are 
fixed  by  the  registrar  and  uiwn  the  Saturday 
fixed  by  the  law,  and  on  any  other  day  except 
holidays  during  said  time  of  registration  when 
application  la  made  at  the  place  of  registration, 
and  the  registration  ends  on  the  Saturday  next 
preceding  the  holding  of  such  election,  and  is 
to  be  made  in  the  manner  governing  registration 
for  K^neral  elections. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Uqnon.  Dee.  Dig.  |  84.*] 

12.  CoHBTmrnoNJU.  Law  (I  9S*)— Reouu.- 

Tioit— Right  to  Sell. 

Under  the  Constitution  of  thla  state,  no  per^ 
son  has  any  vested  right  to  engage  In  the  sale 
of  Intoxicating  llgnor,  and  the  regnlatlon,  con- 
trol, or  prohibition  of  the  same  Is  a  proper  ex- 
ercise of  fhe  police  power  of  the  state;  and  in 
the  exercise  of  anch  power  the  Legislature  may 
enact  a  statute  liceneing,  regulating,  or  prohib- 
iting such  sale  and  disposition. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Dee.  Dig.  S 

15.  IitTOXiOATiHQ  LiqyoBS  (I  25*)— Loou 

TION— PUHPOSB  OF  STATUTE. 

The  purpose  and  object  of  the  local  option 
statute  was  to  give  the  electors  of  each  county 
an  opportunity  of  expressing  thdr  wlli  with  ref- 
erence to  the  sale  and  disposition  of  Intoxicating 
liquors  as  a  beverage,  and  the  different  sections 
of  the  statute  governing  Its  enforcement  and  the 
method  of  carrying  out  the  will  of  the  people 
are  Independent  and  separate  provisions,  and  In 
no  way  govern  or  control  the  method  provided 
by  the  Legislatnrs  ot  sntmittlng  soch  question 
for  determination  by  the  electors  of  the  z«spee* 
tive  counties. 

fKd.  Note.—For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  |  25.*] 

14.  StaTUTBB  d  ei*>-BFFECT  09  PABTXAI.  In- 

VAunnr. 

This  court  will  not  declare  the  whole  stat- 
ute void  unless  all  of  the  proviaions  are  connect- 
ed in  subject-matter,  dependent  on  each  other, 
were  designed  to  operate  for  the  same  purpose, 
or  are  otherwise  so  dependent  In  meaning  that 
It  cannot  be  presumed  that  the  Legislature 
would  have  passed  one  without  the  other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  IS  G8-66;  Dec.  Dig.  {  64.*] 

16.  Statutes  (S|  47,  04*)— Ektsot  or  Pabtiai. 

INTAUDITT. 

This  court  will  not  hold  an  entire  act  void 
or  unconstitutional  by  reason  of  the  fact  that  a 
section  may  be  nnconstitutlonal  and  void,  where 
the  latter  is  distinct  and  separable  from  the  re- 
maining provisions  of  the  act,  and  could  be  omit- 
ted and  leave  the  act  complete  within  itself  and 
capable  of  being  carried  Into  effect,  so  as  to  ac- 
complish the  object  of  the  law  as  intended  by 
the  Legislature. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  U  47,  68-66;  Dec  Dig.  SS  47,  64.*] 

(Additional  Byllabut  bp  Editorial  Staff.) 

16.  COHSTITUTlONAXi  LAW  (8  45*)— CONSTBUO- 
TIOir— COK  BXI1TJTI0  N  ALITT . 

~  A  statute  win  not  be  declared  void  unless 
the  nullity  appears  beyond  reaeonable  donbt,  but 
If  it  Is  found  to  violate  the  Constitution  It  must 
be  BO  declared,  whatever  may  have  been  the  mo- 
tive In  enartlng  1^  and  without  reference  to  its 
objects. 

TBd.  Note^For  other  cases,  see  Constitntlon- 
nl  Law.  Cent  Dig.  t  42;  Dec  Dig.  «  45.*! 


17.  Statutes  (J  259*)— Biiaotiieitt— TncB  o» 
Taking  Eiffect— Powbb  of  Lbgibutube. 
Under  Const  art.  S,  S  22.  providing  that 
no  act  shall  take  effect  nntU  60  days  from  the 
end  of  the  session  at  whldi  it  ahall  have  been 
passed,  except  In  case  of  emergency,  whldi  shall 
be  declared  in  t^e  act,  the  Legtolatnre  may  en- 
act a  statutSi  which  will  not  oecome  operative 
until  a  future  date,  and  mar  specify  upon  what 
conditions  or  event  It  will  become  oiwratlve. 

[Ed.  Note.— For  other  cases,  see  Statntas, 

Cent  Dig.  {fi  333,  340;  Dec.  Dig.  |  2S8.*] 

Aiq>eal  from  District  Oonrt  Canyon  Coun- 
ty; Ed  L.  Bryan,  Judge. 

The  Board  of  Conn^  Oommlssloners  of 
Canyon  County  ordered  a  special  election 
under  the  local  optton  lew,  and  Thomas  Oil- 
lesby  appeals  from  a  Judgment  afflrmlng  the 
order.  Affirmed. 

Earl  Paine  and  Edwin  Snow,  for  ai^lant 
D.  a  McDougall,  Atty.  Geo^  J.  H.  Peterson. 
Asst  At^.  Gesi.,  J<An  F.  MacLane,  and  O. 
M.  Van  Dayn,  Pros.  Atty.,  for  respondObL 
H.  P.  Knight  and  C.  L.  McDonald*  amid 
carlee. 


STEWART.  J.  On  July  21, 1909.  the  board 
of  county  commissioners  of  Canyon  county 
made  an  order  directing  that  a  special  Sec- 
tion be  held  In  said  county  on  Wednesday, 
Angtist  2S,  1909,  to  determine  by  ballot  wheth- 
er the  sale  or  dlqwsal  of  intoxicating  liquors 
as  a  beverage  should  be  prohibited  within  the 
limits  of  Bald  comity,  nnder  an  act  of  the 
Legislature  of  this  state  approved  February 
20,  1909  (lAWB  3909,  p.  9)  and  commonly 
known  as  the  "local  option  law."  The  appel- 
lant In  this  case,  a  citizen,  resident,  quallfled 
aiector,  and  taxpayer  of  said  county,  appeal- 
ed from  such  order  to  the  district  court  of 
said  county.  The  district  court  affirmed  the 
order  of  the  board  of  commissioners.  Thla 
appeal  1b  from  the  judgment  of  the  district 
court 

The  real  question  involved  In  this  case  Is 
the  constitutionality  of  the  act  approved  Feb- 
ruary 20,  1900  (Laws  1909,  p.  9),  known  as 
the  "local  option  law."  Before  entering  Into 
a  consideration  of  the  objections  urged 
against  the  constitutionality  of  this  statute^ 
we  are  ronluded  of  a  rule  which  should  al- 
ways be  recognized  by  a  coprt  In  determin- 
ing the  constitutionality  of  a  statute,  and  an- 
nounced In  the  language  of  Chief  Justice 
Shaw  in  the  Wellington  Case,  16  Pick. 
(Mass.)  89,  26  Am.  Dec  631,  as  follows: 
"That  vhea  called  upon  to  pronounce  the 
invalidity  of  an  act  of  leglslatlrai  passed  with 
dll  the  forms  and  solemnities  requisite  to 
give  it  the  force  of  law,  courts  will  approach 
the  question  with  great  caution,  examine  It 
in  every  possible  aspect,  and  inader  upon  It 
as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  upon  the  subject, 
and  never  declare  a  statute  void,  unless  the 
nullity  and  invalidity  of  the  act  are  placed, 
in  their  Judgmoit,  beyoi^  reasonable  doubt" 
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And  thlB  rule  has  bem  approved  In  ttala  stats. 
Wooley  T.  WatUnB,  2  Idaho  (Haab.)  BOO,  32 
Faa  100;  Wrtgbt  t.  Kelley.  4  Idaho,  624.  48 
Pae.  SOS. 

We  are  alike  r«Dinded  of  another  rule 
of  law  Jost  as  forcible  and  which  la  Just  as 
binding  upon  the  conrta  In  determining  the 
conatitntionali^  of  a  statnte,  and  that  la, 
that  if  a  statnte  la  found  to  contraTene  or 
Tbrtate  the  provisions  of  the  Oonstltntlon  It 
la  a  Judicial  daty  of  the  court  to  eo  dedare, 
wbaterer  mar  have  been  the  motive  or  par- 
poee  In  enacting  audi  statnte  and  without 
reference  to  Its  objects  and  purposes  as  dis- 
closed by  Ita  provisions ;  and  we  eater  upon 
an  examination  of  the  questtons  presented  In 
thla  case  folly  ai^redatlng  the  obligation 
Imposed  upon  the  court  as  announced  in  the 
above  rules.  The  first  contention  made  by 
counsel  for  appellant  against  the  constltn- 
tlonallty  of  this  statute  ie  that  It  does  not 
Its  own  terms  or  by  reference  to  other 
laws  prescribe,  flrat,  the  period  for  the  regfa- 
tratlon  of  voters  at  such  elections;  second, 
that 'it  falls  to  fix  the  time  when  registrars 
most  reglstw  voters;  third,  that  it  falls  to 
Ox  the  time  when  registrars  shall  be«ln  or 
ceaae  to  register  voters ;  fonrth,  that  It  I^Ds 
to  point  oat  to  the  votera  when  th^  may 
re^ster;  and,  fifth,  that  It  fails  to  iN^vlde 
any  procedure  for  registration.  The  Attor- 
ney General  and  counsel  associated  with  him 
on  the  brief  and  In  the  argument  answer 
these  contentions  by  tlie  claim  that  the  law 
does  provide  full  procedure  for  the  registra- 
tion of  votera  Qualified  to  vote  at  such  elec- 
tion, when  the  general  election  law  Is  conald- 
ered  In  connection  therewith,  but  that  if  the 
court  ahonld  find  that  the  law  does  fail  in 
this  respect,  yet  It  should  not  be  held  un- 
constitutional, but  sustained  upon  the  ground 
that  no  registration  Is  required  under  Its  pro- 
Ttslons.  We  shall  treat  these  questions  to- 
gethw.  By  the  prorlatona  of  section  0  of 
this  act,  no  person  shall  be  permitted  to  vote 
until  duly  registered  as  required  by  law. 
From  thla  provision  we  think  we  are  Justified 
In  holding  tiiat  it  was  the  intention  of  the 
Legislature  to  require  reglatrattim  for  elec- 
tions btid  under  the  provisions  of  this  act, 
and  to  limit  the  right  to  vote  at  such  dec- 
tltm  to  qualified  voters  who  have  registered 
as  required  by  law.  Thla  section  further 
provides  that  all  persona  who  were  reglstw- 
ed  in  the  cmmtf  for  the  last  preceding  gen- 
eral election  need  not  register  again.  The 
effect  of  this  provision  Is  to  declare  the  reg- 
latratlim  t<a  the  last  g«ienl  election  a  snffi* 
dent  r^lstratlon  for  the  spsdal  Section  of 
all  perscms  who  registered  for  sadi  gmeral 
election.  Tb»  section  further  pwrldes  that 
all  persons  who  were  not  reglstoed  tm  the 
general  Section  may  register  for  the  special 
tfectlon  according  to  the  statntes  relating  to 
registration,  for  wWch  purpose  the  registrars 
aivolnted  for  snch  general  Section  shall  act 
To  carry  oot  this  prorlalim  ss  to  nsw  regls- 


tratiott,  the  registrars  appointed  for  the  gen- 
eral election  are  continued  as  registrars  for 
such  special  election,  and  In  case  of  a  va- 
cancy in  the  office  of  registrar  the  county 
auditor  Is  empowered  to  fill  such  vacancy  by 
appointment 

Thus  the  statute  clearly  provides  regis- 
trars to  make  registration  for  such  special 
election  by  dedarlng  that  the  registrars  ap- 
pointed for  the  general  Section  shall  con- 
tinue as  registrars,  and  authorizing  the  conn-  i 
ty  auditor  to  appoint  a  registrar  where  there  j 
Is  a  vacancy.  Section  10  of  the  act  provides: 
"In  all  matters  and  proceedings  not  here-  1 
In  otherwise  sped  fled,  all  the  provisions. 
*  *  *  of  the  general  election  laws  of  the 
state  shall  apply  and  be  observed,  as  far  as  j 
the  same  are  applicable"  And  section  488 
of  the  Bevlsed  Codes  also  provides;  "The 
provisions  relating  to  gmeral  elections  shall 
govern  special  ele^ons,  except  where  other- 
wise provided  for.*'  Thus,  under  the  prov^ 
slons  both  of  the  act  and  the  Code,  the 
general  election  law  of  the  state  Is  made  ap- 
plicable to  the  special  elections  hdd  under 
the  provisions  of  this  act  In  so  far  as  the 
same  are  applicable.  The  question  lAen  aris- 
es: Can  the  provisions  of  the  general  election 
law  with  reference  to  registration  of  voters 
for  a  general  election  be  made  applicable  to 
the  reglatratltm  of  rotm  tor  an  election 
held  under  the  provisions  of  tiie  local  (^tlon 
statute,  In  all  matters  not  covwed  by  the  lo- 
cal option  statute?  The  nhjwt  and  purpose 
of  a  r^lstratlon  law  Is  to  inrovldft  means  for 
ascertaining  and  determining  In  a  uniform 
mode  whether  the  votw  possesses  the  neces- 
sary qualifications  to  permit  him  to  exercise 
the  elective  franchise  under  the  Constitution 
and  laws  of  the  state.  Edmonds  v.  Banbui7, 
28  Iowa,  267,  4  Am.  Bep.  1T7;  State  ez  nL 
Boyle  V.  Board  of  Bxamlners.  21  Nev.  67,  24 
Pae  614,  9  U  B.  A.  88& 

Section  2,  art  6,  d  ttw  Constitution  of  this 
state,  commlto  the  snl^ect  of  r^stratlon  en- 
tirdy  to  the  L^ilslatnre,  and  ful^  autborfBes 
the  L^^atnre  to  oiact  sadi  r^stratlon  law 
as  It  deems  wise,  and  under  this  provision  of 
the  Oonstltotiim  there  would  seem  to  be  no 
question  but  what  tlie  ZiSglalature  possesses 
full  power  and  authority  to  enact  a  r^^ra- 
ttott  law  containing  any  provlslonB  It  may 
deem  wise  and  Just  provided,  of  course,  such 
provisions  In  no  way  ctmtravene  any  ctmstl- 
tatlonal  right  of  the  elector.  Under  the  local 
option  statute,  all  persona  who  registered  for 
the  last  preceding  general  <dectlon  are  de- 
clared to  be  properly  registered  fbr  an  elec- 
tion held  vader  this  statute^  and  sntib  electors 
are  not  reqoired  to  re-r^clstw  In  order  to 
vote  at  a  q>eclal  cdecthm  held  under  the  local 
option  BtatotCk  Section  9  of  thla  act  pro- 
vides: "No  person  shall  be  permitted  to  vote 
at  a  q>eclal  election  called  under  this  act  an- 
leas  he  la  duly  registered  as  required  by  law." 
The  Inquiry  then  depends  upon  whether  the 
gmeral  Section  law  can  be  made  applicable 
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to  the  new  and  additional  r^cistratlon  re- 
quired under  this  act  It  will  be  observed 
that  the  only  provision  In  this  act  which  In 
any  way  controls  the  new  r^Istration  Is 
that,  for  the  purpose  of  registration,  the  reg- 
istrars appointed  for  the  preceding  general 
election  aball  act  as  such  In  the  r^lstratlon 
for  the  special  election,  and  In  case  a  regis- 
trar in  any  prednct  fails  to  act,  or  the  oflSce 
t}ecomes  vacant  the  county  auditor  shall  fill 
such  vacancy  by  appointment  We  are  re- 
quired, then,  to  look  to  the  general  election 
law  for  all  provisions  r^^ulatlug  registration 
except  as  to  who  shall  act  as  r^Istrars.  By 
the  provisions  of  section  1  of  this  act  lii 
case  an  election  Is  ordered,  such  election  Is 
required  to  be  held  not  less  than  30  nor  more 
than  60  days  after  the  order  has  been  made 
by  the  board  of  county  commissioners  order- 
ing such  election,  and  20  days'  notice  of  such 
election  Is  required  to  be  given  In  the  manner 
provided  for  general  elections.  After  the  no- 
tice for  a  general  electl<ni  Is  given,  the  gener- 
al election  law  prescribes  and  fixes  the  duty 
of  the  registrars,  and  this  same  duty  Is  Im- 
posed upon  such  registrars,  after  the  order  Is 
made  for  a  special  election  under  this  statute, 
and  the  notice  given  In  the  manner  provided 
for  general  elections. 

Turning  to  section  896  of  the  Revised 
Codes,  we  find  that  the  r^lstrar,  prior  to  the 
time  of  commencing  r^lstratlon.  Is  required 
to  post  notices  In  at  least  three  public  places 
In  different  parts  of  his  precinct  most  likely 
to  give  notice  to  the  inhabitants  thereof,  glv- 
Ing  the  time,  days,  and  hours  during  and  the 
place  at  which  he  will  be  ready  to  receive 
and  hear  ai^Ucatlons  for  r^^tratlon;  and 
on  the  days  named  be  Is  required  to  be  at  the 
place  designated  from  the  hours  of  0  o'clock 
a.  m.  to  6  o'clock  p.  m.  and  from  7  o'clock  p. 
m.  to  9  o'clock  p.  m.,  and  to  receive  and  reg- 
ister the  names  of  all  persona  applying  who 
are  or  will  be  on  the  day  of  election  ^titled 
to  vote.  Under  the  provisions  of  this  section 
the  days  on  which  the  registrars  will  hear 
applications  for  re^stration  are  left  entirely 
to  the  discretion  of  tbe  r^Istrar,  and  It  Is 
entirely  within  his  power  to  fix  the  days 
when  he  will  receive  applications  for  regis- 
tration, exc^t  In  BO  far  as  sach  days  may  be 
fixed  the  provisions  of  section  394  of  the 
Revised  Codes,  it  Is  true  that  all  of  the  pro- 
visions of  the  latter  section  cannot  be  made 
applicable  to  an  election  held  under  the  local 
option  atatnte,  but  the  latter  statute  only 
makes  such  provisions  a  part  of  the  local  op- 
tion statute  as  are  applicable,  and  in  deter- 
mining what  provisions  are  applicable  this 
court  Is  called  upon  to  constrae  Into  the  local 
(^tlon  statute  as  a  part  thereof  only  such 
provisions  of  tbe  general  election  law  as  are 
applicable  and  will  give  force  and  effect  to 
the  local  option  statute.  This  is  declaring 
the  law  to  be  what  the  Legislature  has  said 
It  Is.  This  is  Interpreting  hito  the  local  op- 
tion statute  such  proTlsions  of  the  gooeral 


election  law  aa  are  applicable  so  as  to  obtain 
tbe  Intratlon  of  the  Legislature  in  enacting 
the  local  option  statute.  This  Is  merely  de- 
termining what  provisions  of  the  general 
election  law  the  Legislature  has  made  a  part 
of  the  local  option  law.  This  Is  Judicial  con- 
struction, and  not  Judicial  legislation.  1 
Lewis'  Sutherland,  Stat  Construction,  |  8. 

Turning  then  to  section  394  of  the  Revised 
Codes,  we  find  that  this  section  fixes  each 
Saturday  up  to  and  Including  the  Saturday 
next  preceding  the  election  as  a  day  for  re- 
ceiving sppllcatl(His  for  registration,  and 
while  the  provisions  with  reference  to  the 
1st  day  of  August  cannot  be  applied,  the  pro- 
vision fixing  Saturday  as  the  definite  and  cer- 
tain day  for  r^Iatratlon  can  be  applied,  and 
it  was  no  doubt  the  intent  of  the  Legislature, 
In  enacting  tbe  local  option  statute,  to  make 
each  Saturday  after  notice  of  the  election  Is 
given  a  definite  and  certain  day  upon  which 
registration  can  be  had.  Reading  Into  the 
local  option  statute,  then,  the  provisions  of 
the  general  election  law,  with  ref^nce  to 
r^^tratlon  which  are  applicable,  we  find 
that  the  local  option  statute  has  provided 
that  after  the  order  for  an  election  shall  be 
made  by  the  board  of  county  commissioners 
they  shall  cause  notice  of  such  election  to  be 
given  of  at  least  20  days;  and  that  upon  the 
giving  of  such  notice  the  registrars  shall  give 
notice  of  the  time  and  hours  at  which  appli- 
cations for  registration  shall  be  made,  and 
that  such  days  are  in  addition  to  the  day 
fixed  by  law,  to  wit  each  Saturday  after  the 
giving  ctf  such  notice  up  to  and  Including  the 
Saturday  next  preceding  the  election.  Thus 
the  general  election  law  becomes  a  part  of 
the  local  option  statute,  so  declared  by  the 
Legislature,  and  the  duties  Imposed  upon  the 
registrars  by  the  general  election  law,  In  so 
far  as  the  same  are  applicable,  are  required 
to  be  performed  by  them  in  carrying  out  and 
giving  effect  to  an  Section  held  under  the 
local  option  statute.  In  this  connection  it 
may  be  observed  that  If  a  registrar  should 
decline  to  act  or  if  he  should  act  fraudulent- 
ly and  deny  to  electors  of  the  precinct  the 
right  to  register  at  the  times  fixed  by  law» 
the  same  remedies  are  open  and  might  be 
pursued  as  in  case  such  officer  declined  to 
act  or  acted  fraudulently  In  such  matters 
with  reference  to  the  registration  for  a  gen- 
eral Section,  and  such  conduct  on  tbe  part  of 
the  officer  would  be  no  more  reason  for  hold- 
ing the  local  option  statute  unconstitutional 
than  the  same  conduct  would  be  for  de<darlng 
the  general  election  law  unconstitutional.  It 
Is  contended,  however,  by  counsel  for  appel- 
lant that  if  the  time  of  commencing  registra- 
tion is  left  to  be  fixed  and  det^mined  by  the 
re^trar,  then  different  dates  for  r^stra- 
Uon  may  be  fixed  In  different  predncts  for 
the  same  election.  It  will  be  observed,  how- 
ever, that  the  same  day  Is  fixed  by  law  for 
registration  In  all  the  predncts  of  the  county 
as  each  Saturday  between  the  time  of  giving 
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tb«  noUoe  and  the  Saturday  next  preceding 
the  election.  The  other  daya  the  registrar 
to  aathorlzed  to  fix  are  merely  for  conven- 
lenra;  and  aa  the  L^flslature^  under  the  Con- 
stitntlon,  la  given  power  to  fix  the  time  of 
registration,  in  exerdsiag  eudi  power  the 
Leglalatnre  could  designate  a  tribunal  to  de- 
termine the  qualification  of  the  elector  and 
the  time  and  place  at  whl(A  such  question 
would  be  heard.  In  the  case  of  People  r. 
Hoffman,  116  lU.  587,  6  N.  B.  686.  8  N.  B. 
788»  66  Am.  R^.  798,  the  Supreme  Court  of 
that  state-  discussing  this  Identical  question 
says:  "If  it  be  admitted  that  the  Legislature 
can  require  a  Toter  to  establish  his  qualifl- 
catlims  before  electfon.  It  Is  difficult  to  see 
why,  upon  principle,  or  as  a  question  of  pow- 
er, it  cannot  require  sncb  jwoof  to  be  made, 
as  well  three  we^  before  the  day  for  Toting, 
M  ten  days,  or  fire  days,  or  ev«i  one  day 
prior  tliereta  The  real  question,  inTOlTed  in 
tbe  objection,  Is  whiether  any  man  can  be 
prevoited  from  rotlng,  who  proves,  or  offers 
to  prove,  on  the  day  on  which  he  seeks  to 
cast  bis  ballot,  that  he  is  a  legal  voter.  If 
cases  can  be  supposed  where  the  'three-we^s* 
requirement  will  deprive  qnalifled  electors  ol 
the  privilege  of  depoeltliig  their  votes,  cases 
can  also  be  suKxieed  where  one  day's  re- 
quirement wiU  woA  the  same  result  This 
mode  of  reasonlnf,  curled  out  to  Its  logical 
eeqaenc^  wlU  make  any  kind  of  registry  law 
tmooostltiitlonal.  For  it  would  be  a  physical 
Impossibility  tor  the  Judges  of  election  to  re- 
cdve  ttie  votes  and  make  op  the  registry  at 
the  same  time  and  on  the  same  day." 

It  la  also  contended  by  counsti  for  appel* 
lant  Uiat  If  registrars  of  the  respective  pre- 
dnets  are  aotiiorlzed  to  fix  the  time  what 
registration  may  b^ln,  then  such  act  violates 
article  8,  sec.  19,  of  the  Constitntion,  wbKdt 
declares:  "The  Legislature  shall  not  pass 
local  m  qwdal  laws  In  any  of  the  foUowli^ 
enumerated  cases;  that  Is  to  say:  •  •  • 
Providing  for  and  conducting  Sections,  or 
designating  the  place  of  votta^"  Tbi%  istat- 
vte,  bowever,  is  not  local  or  special;  it  is 
gmeral  in  its  application,  and  Tegaires  all 
r^strars  In  the  county  to  vecelTe  ai^Ilca- 
tlons  for  registration  upon  each  Saturday 
after  tbe  notice  Is  given,  up  to  and  indudlng 
the  Saturday  preceding  tbe  electlmi,  and  up- 
on  sudi  other  days  as  the  registrar  may  fix. 
As  hnettrfore  shown,  the  registration  for  an 
election  is  merely  the  preliminary  determin- 
ation at  the  qualification  of  the  tiector;  and 
the  statate  fixes  a  qpedfle  time  when  he  may 
make  proof  of  sudi  quallflcati<m,  and  author- 
ises the  respective  registrars  to  fix  such  oth- 
er times  as  the  registrars  may  determine. 
Bnt  the  fact  tiiat  the  registrar  is  vested  with 
the  discretionary  power  to  fix  days  In  ad- 
,dltion  to  those  fixed  by  flie  statate  fOr  re> 
'celTing  ai^lcations  tor  reglstraticm  would 
not  make  sndi  law  local  or  spedaL  All  p«> 
sons  Qualified  aa  votras  are  given  the  privl- 
lew»  to  exttrdse  sudi  right  uniformly  through- 


out the  county,  and  the  mere  fact  that  in 
establl^ing  their  right  to  vote  they  are 
given  the  privilege  of  making  such  proof 
upon  such  days  as  are  convenient  to  the  re- 
^>ective  registrars  in  addition  to  those  specif- 
ically fixed  by  tbe  statute  does  not  mako 
such  statate  local  or  qieclal.  There  can  be 
no  virtue  In  any  particular  date  upon  which 
registration  may  be  had,  and  as  long  as  the 
statute  fixes  a  day,  and  delegates  to  the  r^ 
Istrar  power  to  fix  additional  dates,  there  is 
no  discrimination,  as  all  persons  belonging 
to  the  same  class — ^that  la,  qualified  to  regis- 
ter in  each  precinct — are  granted  the  same 
privileges  for  r^istration. 

Tbe  same  argument  that  Is  tiins  made 
against  the  consUtotlonality  of  this  statute 
might  be  ex^ided,  because  nndw  tiie  pro- 
visions ot  the  act  elections  may  be  held  In 
dlffowit  counties  upon  diffwent  ^lys,  bat  as 
long  as  tbe  act  extends  the  same  iwivlleges  to 
all  belonglsv  to  tiie  same  class,  and  there  Is 
no  dlBcrlmlnationt  and  tiie  provisions  fOr 
registntlon  are  fair  and  reosonaU^  and 
give  all  persons  beloi^lng  to  the  same  class 
an  equal  iqiportanl^,  it  is  not  in  ^Eect  local 
or  ^Mclal.  Gommonwealth  t.  McCUdland, 
88  Ey.  688L  Tbe  Gonstitution  of  tbe  state  of 
Illinois  requires  that  "all  tiecticms  shall  be 
ftee  and  equal,"  and  yet  In  tbe  case  of  People 
T.  Hoflbnan,  sopra,  that  court  declared  that 
this  provision  "does  not  necessarily  mean 
that  there  most  be  uniformity  of  regulation 
In  regard  thereto  in  all  portloDfi  of  the  state." 
Ovtaln  regulations  may  be  prescribed  for 
the  conduct  of  elections  In  dtiea  and  villages 
thereof  that  may  have  no  application  to  the 
other  i^aoes.  In  the  ease  of  State  t.  Mason, 
105  Ua  486,  55  8.  W.  636,  the  Snpreme  Gonrt 
of  Missouri  had  under  consideration  tills 
question  as  to  whether  a  statute,  whldh  pro- 
vided tot  the  registration  of  votras  in  cities 
having  800^000  inhabitants,  which  is  applied 
only  to  the  dty  of  St  Louis,  was  a  spedal 
or  local  law  within  the  cmistttattonal  pro- 
vlshms  iwDlkiUtlng  the  euactmoit  of  local  or 
qieclal  laws,  and  held  such  statate  to  be 
constitutional  and  not  local  or  special  legis- 
lation. 

Now,  If  we  spidy  the  local  option  statate 
and  audi  provisions  of  tbe  geiwal  elecUm 
law  governing  registration  aa  are  applicable, 
we  find  that  the  questions  contended  tax  by 
coonsd  for  antellant  are  fully  met  and  an- 
swered as  follows:  First  tin  regtstratlon 
be^ns  aftw  the  notice  at  electicm  has  been 
posted  at  such  time  aa  the  registrar  may  de- 
termine, and,  when  no  earlier  time  la  fixed, 
on  the  first  Saturday  after  such  notice  is 
given;  second,  the  re^tratlon  ctmtinues 
from  the  time  it  commences  up  until  and  in- 
cluding the  Saturday  next  preceding  the  time 
of  holding  such  dectltKi,  and  r^lstration 
may  be  made  upon  such  daya  and  at  such 
times  as  are  fixed  by  tiie  registrar  and  up- 
on the  Saturday  fixed  by  the  law,  and  on 
any  other  day  except  holidays  during  said 
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time  of  reglfltratlon  when  application  Is  made 
to  him  at  his  place  of  registration;  third, 
the  r^ilBtration  ends  with  the  Saturday  next 
preceding  the  holding  of  such  election ;  fourth, 
r^Btratlon  may  be  had  in  the  manner  gov- 
erning registration  for  general  elections ; 
fifth,  the  registrar  may  also  register  any 
qualified  voter  at  aqy  time  or  place  during 
the  time  of  reglstratltm.  To  thus  construe 
the  statute  clearly  carries  out  the  Intent  and 
purpose  of  the  Legislature,  and  in  our  opin- 
ion Is  a  matter  of  Judicial  construction,  and 
not  of  Judicial  legislation.  In  the  local  op- 
tion statute  the  Legislatore  dearly  said  that 
the  general  election  law  should  apply  where 
It  can  be  made  applicable,  and  In  construing 
the  local  cation  statute  It  is  the  duty  of  the 
court  to  apply  the  general  election  law  whwe 
it  can  be  made  applicable  so  as  to  give  effect 
to  the  Intent  and  purpose  of  the  Legislature 
In  enacting  the  local  option  statute;  To  our 
minds,  this  can  <dearly  be  done  without 
breatUng  life  Into  a  dead  statute  or  giving 
force  eCTect  to  a  l^islatlve  enactment 
without  meaning,  and  in  no  way  supplies 
omissions  or  rwnedies  any  defects  in  a  mat- 
ter committed  to  the  le^alatlve  department 
of  the  state;  but  It  Is  rather  giving  effect 
to  the  intent  and  pnri>ose  of  a  statute,  and 
construing  two  separate  acts  as  one,  where 
the  Legislature  declares  that  such  shall  be 
done. 

Counsd  tor  otpeUant  cite  the  case  of 
Knight  V.  Trigg,  100  Pac.  1060,  a  recent  de- 
cision of  this  court,  and  ctmtmd  that  the  de- 
cision In  that  case  is  decisive  of  the  questions 
presented  up<Hi  tUs  appeal.  In  that  case  the 
court  had  under  consideration  an  act  creat- 
ing the  Blghth  JudlcUl  district  (Laws  1909, 
p.  19^,  and  held  sectioa  2  of  tho  same  un- 
constitutional becanse  it  attempted  to  fix  the 
qnaliflcatloa  of  voters  different  from  that 
fixed  by  the  (Constitution,  and  because  of 
the  uncertainty,  ambiguity,  and  Incomplete- 
ness of  the  act  In  prescribing  tiie  procedure 
for  the  registration  of  voters  toe  sncb  elec- 
tion and  the  duties  to  be  discharged  by  the 
offlcars  under  the  act  We,  however,  think 
that  a  clear  distinction  will  readily  appear 
between  the  provlslma  of  that  act  and  the 
provisions  of  the  act  now  under  considera- 
tl(m  by  a  comparison  of  the  twow  In  ttie 
Eighth  Judicial  district  act,  "All  posons  reg- 
istered as  voters  at  the  last  geaetal  election, 
and  such  other  qualified  voters  as  may  offer 
thonseives  for  registration  to  Oie  sevwal 
registrars  of  said  counties  prior  to  the  day 
spedfled  for.  hiding  said  election,  shall  be 
qualified  to  vote  thereat"  While  under  the 
local  <vtlon  sUtutek  "Tha  qualifications  of 
voters  shall  be  the  same  as  in  gennal  Sec- 
tions, •  •  *  and  no  pawm  shall  be  per- 
mitted to  vote  at  a  special  election  called 
under  this  act,  unless  be  is  duly  registered 
as  required  by  law."  Thus  it  will  be  seen 
that  under  the  Slghth  Judicial  district  act '  the 
Legtslature  attempted  to  fix  the  qoallflcatlon 
of  voten  different  fran  that  fixed  hy  the 


Constitution;  whOe  under  Oie  local  option 
statute  the  qualification  of  yoten  is  that  fix- 
ed  for  a  general  election ;  In  other  words,  the 
constitutional  qualification.  Under  the  Eighth 
Judicial  district  act  it  is  provided:  "All 
persons  registered  as  voters  at  the  iast  gen- 
eral election,  and  such  other  qualified  voters 
as  may  offer  themselves  for  registratlMi  to 
the  several  registrars  of  said  county  prior 
to  the  day  specified  for  holding  said  Section, 
shall  be  qualified  to  vote  thereat"  While, 
under  the  local  option  stetute,  it  is  provided 
that  all  voters  who  were  not  registered  for 
the  preceding  gweral  election  may  register 
tor  the  special  Section  "according  to  the 
stetutes  relating  to  registration,  for  which 
purpose  the  registrars  appointed  for  such 
general  election  shall  act"  It  will  thus  be 
seen  that  in  the  £Igbth  Judicial  district  act 
no  provision  Is  made  tor  registration ;  while 
under  the  local  option  stetute  registration 
shall  be  had  according  to  the  statutes  re- 
lating to  registration ;  and  while  it  also  ap* 
pears  that  under  the  Eighth  Judicial  district 
act  "In  other  respects,  the  election  shall  be 
conducted,  and  the  votes  counted  the  same 
as  at  goieral  elections,"  under  the  local  op- 
tion stetute  it  is  provided,  "and  In  all  mat- 
ters and  proceedings  not  herein  otherwise 
specified,  all  the  provisions  *  *  *  of  the 
general  election  laws  of  the  stete  rttall  ap- 
ply and  be  observed,  as  far  as  the  same  are 
a^Iicable." 

The  language  thus  used  in  the  two  acte  is 
very  different  In  the  Eighth  Judicial  dis- 
trict act  it  was  provided  that  in  all  other 
respects,  except  those  provided  in  the  act 
the  election  should  be  conducted  and  the 
votes  counted  the  same  as  at  general  elec- 
tions; while  In  the  local  option  statute  the 
general  election  law  Is  made  to  apply  to  all 
matters  and  proceedings  not  otherwise  spec- 
ified in  the  act  In  so  far  as  the  same  are 
applicable.  In  the  Knlght-Trlgg  Case  this 
court  held  that  the  general  election  law  could 
not  be  applied  to  an  election  held  under  that 
act  As  the  Eighth  Judicial  district  act  seem- 
ed to  adopt  the  general  election  law  with- 
out any  exertions  or  res^vatlons,  and  there 
being  nothUig  In  the  Eighth  Judicial  district 
act  Indicating  any  particular  part  or  provi- 
sion of  the  general  election  law  which  was 
adopted  as  a  part  thereof,  to  hold  an  elec- 
tion under  section  2  of  that  act  "would  be 
to  underteke  the  exercise  of  purely  political 
and  ministerial  funcuons  surrounded  with 
much  ambiguity,  oncertain^,  and  doubt 
which  would  undoubtedly  enteU  dissatisfac- 
tion and  possibly  future  litigation;"  while 
in  the  local  option  statute  the  Legislature 
has  clearly  indicated  what  parts  of  the  gen- 
ial Section  law  are  enacted  as  a  part  of  the 
local  option  stetute,  and  declares  the  same  to 
be  such  parts  as  are  applicable,  and  removes  * 
the  doubt  and  uncerteinty  and  ambiguity  ex- 
isting tn  the  Eighth  Judicial  district  act  If 
the  Legislature  had  provided  In  the  Eighth 
Judicial  district  act  that  all  such  parte  ot 
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the  lenenl  election  law  at  were  applicable 
aboold  be  implied,  fn  eo  far  as  the  lame  were 
«n>Ucable^  then  the  nncwtalntTi  amblKolty 
and  doubt  nfarxed  to  m  the  Knight'TTlKg 
Cue  would  not  have  existed.  By  micb  deo- 
laratkm  the  Leglslatiire  has  clearly  indl- 
««ted  the  specific  parts  and  porttons  of  the 
genaml  Section  law  which  are  made  a  part 
«f  the  local  option  statute,  and  the  matter 
becomes  <me  purely  of  constmctlfm  and  d^ 
termination  as  to  what  pOTtloni  atte  i4>pllca- 
ble,  and  In  this  respect  there  appears  a  clear 
^llstinction  between  the  prorlslons  of  the 
act  under  consideration  In  the  Knight  t. 
Trigg  Case  and  the  case  now  under  consld- 
eratlon. 

Before  taking  up  for  consideration  the  ob- 
Jectkms  made  by  appellant  to  pardcalar  sec- 
tlMis  of  this  act,  there  are  certain  principles 
•of  law  to  which  we  may  property  allude  and 
which  should  at  sll  times  be  kept  In  mind, 
and  these  are:  First,  that  no  person  has 
any  vested  ri^t  to  engage  In  the  liquor  traf- 
11c;  secfmd,  that  the  regulation,  omtrol,  and 
ptohlbltlon  of  the  liquor  traffic  Is  a  proper 
exercise  of  the  police  power  of  the  state; 
ttlrd,  that  In  the  exercise  of  such  police  pow^ 
•er.  in  the  abeence  of  a  constitutional  provl- 
slon  limiting  the  power  of  the  Legifilature.  It 
may  enact  a  statute  licensing  and  regulating 
-the  sale  and  disposition  ttf  Intoxicating  llq- 
nors.  or  it  may  enact  a  statute  entirely  pro- 
falbiting  and  declaring  Illegal  such  sale  and 
-dlBpoBlUon.  State  t.  Dolan,  13  Idaho,  683, 
W  Fac;  906.  14  L.  B.  A.  (N.  B.)  1258:  Gale 
T.  Otty  of  Moscow,  15  Idaho,  882,  87  Fac. 
«S8;  Ucense  Oases,  5  How.  518,  12  K  Bd. 
256;  Boston  Beer  Co.  t.  Massachusetts,  87 
U.  8.  2S,  24  L.  ad.  868;  Schwuchow  Obi- 
«ago,  08  in.  444;  La  Grolx  t.  Gounty  Oom'rs. 
00  Conn.  821,  47  Am.  MS;  Bx  parte 
C<ynn,  18  Tex.  App.  288;  Martin  ▼.  State^  23 
Neb.  sn.  86  N.  W.  554;  Kresser  t.  Lyman 
iC  O.)  74  Fed.  766;  23  Oyc.  82;  Orowley  r. 
Chrtstensen,  187  U.  8.  86,  11  Sup.  Ct  18.  84 
L.  Bd.  620;  Bandyi  t.  WUliams,  46  Or.  827. 
«0  Fac.  642. 

The  purpose  and  object  of  the  statute  now 
under  condderation  was  to  i^to  tiw  electors 
•of  the  eonnty  an  opportunity  of  expressing 
tiieir  wUl  with  referenoe  to  the  sale  and  dis- 
iwaltion  of  Intoxicating  liquors  ss  a  bererage 
wlthtu  each  reqwctlve  county  of  t^e  state, 
and.  as  heretofore  shown,  thoe  is  nothing 
In  the  method  prorlded  or  the  manner  fixed 
by  the  Legislature  in  determining  this  que** 
tloD  which  in  any  way  contraTsnes  the  provl- 
«kms  of  the  Gonstttntion.  The  different  see- 
tioiM  of  the  act  goreming  its  flsif<»cement 
and  the  method  of  carrying  out  the  will  of 
the  peivto  as  thus  expnsssd,  are  indcpend- 
•ent  and  separate  provisions,  and  In  no  way 
gOTcm  or  control  the  method  provided  by  the 
Legislature  for  permitting  the  electors  of  a 
•eounty  to  express  such  will;  and  althoittta 
such  provisions  may  be  uncertain  and  am- 
biguous or  nneonstitntlmial,  still  such  fact 
weuVl  not  render  the  entire  statute  onconstl- 


tutlonaL  The  author  of  Lewis*  Sutherland 
on  Statutory  Gtmstructlon  (ndunw  1,  I  28Q 
clearly  states  the  rule  ss  ft^ws!  The  court 
is  not  warranted  in  dedaring  the  whole  stat- 
ute void  unless  all  the  [Hrovlslons  are  connect- 
ed in  subiec^matter,  AepeaA  on  each  other, 
were  designed  to  operate  tot  the  sune  pur^ 
pose,  or  are  otherwise  so  dependoit  In  mean- 
ing that  it  cannot  be  presumed  that  the  Leg- 
islature would  have  passed  one  without  the 
other.  The  constitutional  and  unconstitu- 
U<»ial  provisions  may  even  be  exjnessed  In 
the  same  section,  or  even  in  the  same  sen- 
tence, and  yet  be  perfectly  distinct  and  sep- ' 
arable^  so  that  the  first  may  stand  thoi^h  the 
last  falL" 

It  la  next  contended  that  sectlmi  21  of  the 
local  option  stetute  contravmes  section  17, 
art  1  of  the  Oonatitntlon  of  this  state,  and 
for  that  reason  the  mtire  act  ahould  be  held 
unconstltutionaL  Section  21  is  as  foUows: . 
"It  any  perstm  vl(^tes  Uie  provisions  of  sec- 
Uon  19  of  this  act,  and  so  conceals  himself 
that  he  la  not  known,  upm  complaint  b^ng 
made  on  oath  before  a  justice  of  the  peace 
or  a  probate  Judge  that  intoxlcathig  liquors 
have  been  sold,  given  away,  or  otherwise 
dteposed  of  In  violation  of  law,  and  that  the 
person  committing  such  offense  conceals  him- 
self in  a  house,  room,  booth,  Indosure.  or 
other  lAace,  or  Is  nshig  therein  a  device  or 
subterfuge  in  sdliuK  giving  away,  or  othei^ 
wise  disposing  of  sncb  liquors,  snd  that  such 
pemm  Is  unknown  to  the  person  making  the 
complaint,  it  Is  the  duty  of  such  Justice  or 
Judge  to  Issue  forthwith  a  warrant  of  ar- 
rest for  such  unknown  person  for  the  offense 
named  la  the  complaint  and  Immediately 
place  such  wanant  In  the  hands  of  a  con- 
stable or  aherllt  who  shall  proceed  at  once 
to  the  house,  room,  bootli,  Indosure^  or  other 
place  In  which  such  viotation  of  law  Is  al- 
lied to  have  occurred,  and  arrest  all  per- 
sons therein;  and  if  such  consteble  or  sheriff 
Is  refused  admlttence,  he  shall  force  an  en- 
trance into  such  bouiw,  room,  booth,  Inelo- 
snre.  or  otiter  place,  and.  If  necessary,  break 
In  the  door  or  other  part  thereof,  and  arrest 
all  persons  found  tiiereln  and  ddlv«  them 
before  the  officer  before  whom  the  warrant 
Is  returnable;  and  thereupon  such  proceed- 
ings shall  be  had  as  if  such  complaint  and 
warrant  contained  the  name  of  each  person 
so  arrested."  And  section  17  of  ttie  Bill  of 
Righto  is  as  fellows:  "The  right  of  the  peo- 
ple to  be  secure  In  tbdr  persons,  houses,  pa- 
pers and  eflecte  against  unressonable  searches 
and  selsnres  shall  not  be  violated;  and  no 
warrant  Shall  Issue  without  probable  cause 
shown  Iv  affidavit,  particularly  descrlbfaig 
the  place  to  be  searched  and  the  person  or 
thing  to  be  seised." 

It  wlU  be  seen  that  section  21  as  above 
set  fWth  deals  entirely  witii  the  subject  of 
search  for  and  arrest  of  persons  charged  with 
ha^ng  violated  the  statute  snd  who  conceal 
Ihemsslves,  and  where  the  statute  Is  secretly 
violated  and  the  person  Is  unknown.  This 
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Bectlon  Is  distinct  and  Bearable  from  the 
remaining  provisions  of  the  act,  and  could 
be  omitted  and  yet  the  act  be  complete  with- 
in Itself;  In  other  words,  the  validity  or  ef- 
fect of  no  other  section  or  provision  of  the 
act  depends  upon  section  21,  and  If  this  sec- 
tion be  omitted  the  act  Is  capable  of  being 
carried  into  effect  and  would  be  sufficient  to 
accomplish  the  object  of  the  law  as  Int^ded 
by  the  Leglslatnre.  It  Is  apparent,  also, 
tluit  the  provisions  of  this  section  were  in 
00  way  an  Induc^ent  which  led  the  Legisla- 
ture to  enact  the  local  option  statute,  and 
for  that  reason  they  would  not  affect  the  con- 
stitutionality of  the  entire  act  In  the  case 
of  State  V.  Mulkey,  6  Idaho.  617,  69  Pac.  17, 
in  discussing  this  question  this  oourt  said: 
"If  said  sections  be  void  (which  we  seriously 
donbO,  as  claimed  by  the  appellant,  the  re> 
mahdng  sections  would,  under  the  provisions 
of  section  16,  art  8,  of  the  Constitution,  be 
valid,  if  constltutlonany  passedr  as,  eUmlnat- 
Ing  tiiese  five  sectUms,  there  would  remain 
sufficient  to  constltnte  a  valid  act  which 
would  lupport  the  Judgment  of  conviction." 
In  peaking  of  this  subject  Uils  court  again 
In  the  case  <tf  In  re  D.  G.  Abd,  10  Idaho,  288, 
77  Pac.  621,  says:  "Bnt  that  objectionable 
feature  of  said  section  does  n6t  raider  the 
whole  act  unconstitutional  and  void,  as  the 
remaining  part  of  the  act  In  capable  of  being 
executed  In  acc(Hrdance  with  the  apparent 
legislative  Intent  wholly  Independent  of  tliat 
portion  attempting  to  confine  the  taking  of 
orders  to  merchants  only;  the  Invalid  part 
may  be  rejected,  and  the  valid  portion  permit- 
ted to  stand,  as  we  think  the  Legislature 
would  have  passed  the  law  regard!^  of  the 
invalid  part  thereof."  In  1  Lewis'  Suther- 
land on  Stat  Construction,  |  296,  the  author 
announces  the  rule  as  follows:  ''Where  a 
part  only  of  a  statute  is  unconstitutional,  and 
therefore  void,  the  remainder  may  still  have 
effect  under  certain  conditions.  •  •  •  The 
point  or  test  is  *  *  *  whether  they  are 
eraentially  and  inseparably  connected  In  sub- 
Btance.  If  so  connected,  the  whole  statute 
Is  void.  If  one  provision  of  an  enactment  is 
Invalid  and  the  others  valid,  the  latter  are 
not  affected  by  the  void  provision,  unless  they 
are  plainly  dependent  upon  each  other,  and 
BO  Inseparably  connected  that  they  cannot  be 
divided  without  defeating  the  object  of  the 
statute.  And  the  converse  is  true."  This 
section  being  Indepoident  and  In  no  way  in- 
volving the  effect  of  any  other  provision  or 
section  of  the  act  and  the  remalader  of  the 
statute  capable  of  being  carried  into  effect 
and  acoompllshing  the  object  and  purpose  of 
the  Legislature,  even  if  It  be  conceded  that 
this  section  Is  unconstitutional  it  would  not 
necessarily  affect  the  validity  of  the  remain- 
ing portions  of  the  act;  and  as  under  the 
Issues  In  this  case  It  does  not  appear  that  the 
personal  or  property  rights  of  the  appellant 
or  any  one  else  have  been  violated  by  an  ef- 
fort to  enforce  the  prorlBlons  of  this  Bectton, 


It  Is  unnecessary  and.  In  our  Judgment 
would  be  Improper  for  this  court  to  deter- 
mine the  constitutionality  of  this  section. 
Enlght  V.  Trigg,  supra;  In  re  Gale,  14  Idaho, 
761,  96  Pac.  679;  1  Lewis'  Sutherland  on 
Stat  Construction,  c  9. 

It  is  also  contended  that  section  8  of  the 
act  is  void  because  of  uncertainty  and  ob* 
scurlty  in  not  providing  to  whom  the  licensee 
shall  ai^ly  for  the  money  to  be  r(>/undedr 
and  who  Is  required  to  refund  such  money 
under  the  provisions  of  said  act  upon  li- 
censes granted  In  the  county  after  the  pas- 
sage of  the  act  and  declared  to  be  void  after 
96  days  from  the  date  of  election.  Counsel 
argue  tiiat  after  license  money  has  beea  paid 
It  is  required  to  be  apportioned,  a  portion 
of  which  goes  to  the  school  fund  and  is  dis- 
tributed to  the  sdiool  districts,  and  a  part 
Is  required  to  be  paid  into  the  state  treasury; 
and  that  there  Is  no  method  provided  in  the 
Btatnta  whereby  sudi  money  shall  be  ob* 
talned  from  the  sdiool  districts,  and  tiiat  to 
require  tiie  refunding  ct  money  paid  into  the 
state  treasury  would  be  «£  vi^OaUon  ot  secticoi 
19,  art  (tf  Oie  Constitution,  wttlch  provides 
that  local  or  ^>eclal  laws  shall  not  be  passed 
refunding  mon^  paid  Into  the  state  treasnry. 
The  same  reason  why  this  court  does  not 
pass  xipoa  secti(m  21  applies  with  like  force 
to  this  section.  The  occasion  may  aevev  arise 
when  any  licensee  will  make  application  to 
have  Ucoise  money  refunded  or  be  oitltled  to 
have  the  same  refunded  as  provided  In  this 
act  and  It  would  be  useless  for  this  court 
to  discuss  whether  such  UcCTsee  could  com- 
pel the  refunding  of  the  license  money  as 
provided  in  this  act;  and  in  this  connection 
It  may  be  proper  to  olMerve  that  a  license 
for  the  sale  of  Intoxlcatli^  liquors  is  not  a 
contract  between  the  state  and  the  licensee, 
but  Is  merely  a  permission  and  Is  subject  at 
all  times  to  the  control  of  the  state,  and  In 
exercising  the  police  power  the  Legislature 
may  pass  an  act  which  in  effect  revokes  and 
annuls  a  llcoise  Issued  prior  to  the  passage 
of  such  act  and  the  Legislature  possesses 
such  power  without  making  any  provision 
whatever  for  the  refunding  of  license  money 
paid.  Ex  parte  Lynn,  19  Tex.  App.  293; 
State  V.  Cooke,  24  Minn.  217,  31  Am.  Rep. 
344;  Martin  v.  State.  23  Neb.  871.  86  N.  W. 
554  ;  23  Cyc.  92. 

It  Is  next  contended  that  section  8  is  void 
because  it  Is  obscure  and  uncertain  as  to 
when  the  act  takes  effect  This  question  is 
settled  by  the  provisions  of  section  22,  art  8, 
of  the  Constitution  of  this  state,  as  follows: 
"No  act  shall  take  effect  until  sixty  days 
from  the  end  of  the  session  at  which  the  same 
shall  have  been  passed,  except  In  case  of 
emergency,  which  emergency  shall  be  declar- 
ed in  the  preamble  or  In  the  body  of  the 
law."  The  act  now  under  consideration  con- 
tains no  emergency  clause,  therefore  would 
not  take  effect  until  after  60  days  from  the 
end  of  the  session  at  which  the  same  was 
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pamd;  and  wbUe  thn  Oonitttotlon  tta» 
fixes  tHe  time  when  the  act  takes  effect,  stlU 
its  ptorlsi(His  may  become  operatlTe  at  the 
time.  In  the  manner  and  upon  the  conditions 
or  wnuts  inroTlded  In  the  act.  It  la  entlrelr 
within  the  iffOTlnce  of  the  L^lslatore  to  en- 
act a  atatnte^  tbia  provlatonB  of  which  will 
not  beccnne  opoatlTe  nntu  a  fatuie  date,  and 
to  wpecUy  npon  what  conditions  or  evoit 
sadi  Btatnte  will  become  <q>eratlTe;  1  Lewis* 
Sutherland.  Stat  Construction,  H  96-108. 
And  wha  some  person  sells  or  disposes  of 
intoxlcattng  Uqaors  In  a  coonty  where  the 
Sectors  hare  voted  that  such  Bale  and  dis- 
position shall  be  prohibited,  and  snch  person 
Is  charged  with  a  Tlolation  of  snch  statute, 
the  tssne  may  arise  as  to  whether  such  per- 
son has  violated  or  Is  amenable  to  tbe  pro- 
visions of  such  statute;  and  tbe  court  can 
property  and  will  be  required  to  determine 
snch  question,  but  tiiat  question  does  not 
arise  In  this  case.  What  has  been  aald  with 
reference  to  the  preceding  flections  applies 
also  to  the  objections  made  to  sections  10, 16, 
17,  22,  and  29. 

The  Judgment  la  affirmed.  Costs  awarded 
tD  respondent 


concur. 


J.,   and  AILSHIE;  J., 


NIUS  T.  OILMORD  et  al. 
(Supreme  Court  of  Idaho.    Jan.  26,  1910:) 

(Syllahu*  hi/  the  Court.) 

1.  ImOXICATINO  LlQUOBS  (|  14*)— LOOAXi  OP- 
TION Law— CowsrmjTioNALiTT. 

Tlie  decision  in  Gillesby  v.  Board  of  Ooun- 
ty  ConuDiasioQers,  107  Pac.  71.  holding  local 
option  statute  constitutional,  followed  and  ap- 
proved. 

ttSd.  Note. — ^For  other  caaei,  see  Intoxicating 
liquors,  Cent  Dig.  |  16;  Dec.  Dig.  {  14.*] 

2.  IBJUNOTION  (J  8S*)— Local  Optiom— En- 

JOXNIHO  ENFOSCEUENT. 

An  Injunction  will  not  issue  upon  the  ap 
plication  tn  a  pezson  liolding  a  license  author- 
uing  rach  person  to  sell  and  dispose  of  intoxi- 
cating liquors  in  a  couotv,  to  restrain  tbe  pros- 
ecuting attorney  from  enforcing  tbe  local  option 
statute  in  said  county,  opera  the  ground  that 
audi  statute  has  not  iMcn  legally  adapted  by  the 
dectois  ot  said  cowi^. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Ouit  Dig.  H  16S,  106;  Dec.  Dig.  %8S*} 

8.  iHJUNonoN  a  84*)— PBononoir  oi  Pbof- 
EBTT  Rights  —  liiQUOB  Lxcinbbs— Yebied 

Rights. 

has  no  vested  right  to  sell  Intox- 
Scatlng  lianors,  snd  a  license  authorizing  sales 

to  be  made  confers  no  property  right  upon  tbe 
holder  of  audi  license ;  ana  tbe  fact  that  pros- 
ecutions may  be  waged  against  the  bolder  would 
not  invade  or  destroy  any  property  light,  and 
would  not  authorise  an  injunction  to  iasne  re- 
straining prosecutions,  npon  the  gzonod  that  the 
holder  oi  such  license  would  suffer  Irreparable 
injury. 

IBS.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  76;  Dec.  Dig.  |  84.*] 


AKwal  from  District  Court;  Idaho  Oonnty; 
Bdgar  a  Steele,  Judge. 

Snlt  1^  Raymmid  A.  Nlms  against  J.  M. 
OUmore  and  others.  From  an  order  denylns 
Injnnctl<m,  plaintiff  appeals.  Affirmed. 

Charles  L.  McDonald,  for  aK>eIlant  D.  C. 
McDougall,  Atty.  Gen.,  J.  H.  Peterson  and  0. 
M.  Van  Dnyn,  Asst  Attys.  Qen.,  and  J.  M. 
OUmor^  Pros.  Atty^  for  respondaits. 

8TKWART,  J.  On  AdgDSt  20^  1909,  a  spe- 
cial electl<m  was  held  In  Idaho  county,  onder 
the  act  of  Eebruary  20,  1909  (Laws  1900,  p. 
0),  faunm  as  the  "local  optlcm  Btatotft"  At 
the  time  such  election  was  held  and  on  No- 
vember 28d  ttiereafter,  tbe  aivellant  herein 
was  ttigaaed  In  the  bnslnesB  of  retailing  in- 
toxicating Uqnors  in  the  town  of  Cotton- 
wood in  said  county,  onda  a  license  granted 
to  him  by  the  hoard  of  county  commissioners 
of  said  Idaho  county  ta  July,  1000,  said  li- 
cense to  be  in  effect  for  a  period  of  one 
year  from  said  date.  Subsequent  to  the 
holding  of  Budi  election  and  prior  to  the 
commencement  of  this  action,  the  respond- 
ent, J.  M.  Ollmore,  pnneeutlng  attorney  of 
Idaho  county,  notified  Oieidalntlff  that  by  vlr* 
tne  of  Um  result  such  dectlon  and  from  and 
after  November  28,  1909,  his  license  under 
whldi  he  was  doing  buslnos  In  said  county 
would  be  cancded  and  revoked ;  and  that  In 
the  event  the  said  plaintiff  cimtlnued  in  said 
bushwas  of  s^lng  Inttolcatlng  Uquots  from 
and  after  Nov.  28,  1900,  be  would  be  prose- 
cuted as  a  criminal  and  lavtoeak». 

This  action  was  Instituted  by  appellant 
ntt&e  the  ai^Iant  had  received  such  notice 
from  the  prosecuting  attorney  to  restrain  the 
respondents  from  taking  any  atePO,  or  In  any 
way  lnterf»lng  with  the  plalntlfl  amdnctliv 
his  business  at  the  town  of  Cottonwood  in 
said  count;,  und^  or  by  virtue  of  said  li- 
cense, and  from  making  any  order  revoking 
or  canceling  the  said  llcoise.  Tbe  mattw 
was  beard  by  the  Judge  <tf  the  diatrlct  court 
In  and  for  aald  county,  whether  a  tonporary 
Injunction  should  Issue  as  prayed  for  In  the 
complaint  After  hearing,  the  judge  made  an 
OTier,  "and  adjudged,  and  this  does  order 
and  adjudge,  that  the  a^lcatlon  of  tho 
plaintiff  for  a  temporary  restraining  order 
herein  be  and  ttie  same  Is  hereby  denied." 
From  this  order  this  appeal  was  taken. 

Appt^ltLDt  presents  two  questions:  First, 
Is  the  act  of  February  20,  1900;  known  aa 
Uie  "local  option  statute,**  cmstitutlonall 
Second,  has  such  statute  beien  adopted  by  tbe 
Sectors  of  lAa3u>  county  In  tbt  mannor  pro- 
vided thmin  and  thvefore  become  a  law  In 
aald  conn^f 

The  first  question.  Including  objections 
made  1^  appellant  to  the  validity  of  several 
Borate  sections  of  the  local  option  statute^ 
has  beok  answered  by  this  court  In  the  dect 
slcm  In  the  case  of  Glllesby  v.  Board  of  Com- 


•Tor  aUisr  easss  sM  muu  topio  and  ssotlon  NUMBBR  In  Dee.  *  Am.  Digs.  IHT  to  date,  A  lUportw  Indszst 
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missions  of  Canyon  Ootinty,  107  Pat  TL 
Afl  to  the  ■eOHid,  qneatlon,  comuel  for  appel- 
lant contffiids  that  Inasmuch  aa  the  law  baa 
not  been  complied  with  In  petltl(mli«  for  the 
election,  calling  and  glTlng  notice  of  such 
Section,  and  the  hcfldlng  of  an  dectlon  In 
certain  predncta,  therefore  the  local  option 
Btatute  haa  not  been  adopted  by  the  tiectora 
of  Idaho  county,  and  haa  mt  become  op- 
ferative  In  anch  county  ;  and  by  reason  of 
which  ftict  appellantfa  license  is  In  full  force 
and  effect,  and  twotecta  blm  Ut  the  sale  and 
disptnltlon  of  Intoxicating  Uqaofa,  and  to 
carry  out  the  threats  and  purposes  of  the 
prosecuting  attorney  of  said  county  would 
be  to  dqirlTe  him  itf  hla  legal  rigbts  and 
cause  him  to  sustain  trreparable  Injury  to 
hla  bualness,  and  for  which  there  la  no  ade- 
quate remedy  at  law. 

Section  8  of  the  local  optica  statute  pro- 
Tldea:  "If  a  majority  of  the  rotea  east  at 
an  election  held  under  the  isoTlalons  of  this 
act  shall  be  In  favor  of  the  propoaltlon  ao 
Bobmltted,  then  after  ninety  daya  from  the 
date  of  said  election,  all  llcensea  fw  the 
sale  of  Intoxicating  llquora  granted  In  the 
county  after  the  passage  of  ttils  act,  shall  be- 
come void  and  be  of  no  fbree  or  validity." 
It  tdlowa,  thraefore^  that  U  the  local  option 
statute  was  adopted  In  said  county,  the  ap- 
pellant'a  license  was  reroked  and  rendered 
Told  by  operation  of  law,  and  that  no  duty 
la  imposed  by  the  statute  upon  the  board  of 
coun^  commlssitmers  requiring  any  acUm 
upon  Uielr  part  with  reference  to  revc^klng 
such  license;  and  It  Is  apparent  that  nndn 
the  fticts  of  this  case  tiie  appellant  la  not 
entitled  to  any  rdlef  against  the  board  of 
county  commlasloners.  If  the  local  option 
statute  was  not  adopted  by  the  Sectors  of 
said  county,  then  the  appellant^s  license  would 
be  In  full  force  and  effect  and  he  would  be 
protected  th«eby  In  a  proaecntlon  under  the 
local  option  statute;  and  If  a  prosecution 
were  brought  against  him.  under  the  local 
optt(Hi  statnte,  he  would  have  full  opportuni- 
ty and  could  defend  upon  the  ground  that 
the  sale  made  by  him  was  not  in  violation  ot 
law,  because  the  local  option  statnte  had  not 
been  adtqrted  In  saUL  county,  and  that  he 
held  a  license  from  the  proper  authorities  In 
said  county  aothoilBlng  him  to  carry  on  ttie 
business  of  selling  and  disposing  of  Intoxica- 
ting liquors,  and  would  thus  be  givoi  full 
opportunity  to  protect  his  rights  under  his 
license  In  a  defense  to  sndi  prosecution. 

It  will  thus  be  seen  that  the  purpose  of 
this  action,  utter  the  constitutionality  of  the 
itatute  la  determined,  la  an  effbrt  to  njoln 
the  Institutton  and  prosecution  of  criminal 
suits  against  the  appellant  tor  Tlolattons  of 
an  alleged  statute^  It  may  be  stated  as  a 
goiHral  proposlUm  of  law  ttiat  courts -of  eq- 
uity wlU  not  as  a  general  rule  interf^  to 
restrain  criminal  or  quad  ralmlnal  proseca- 
tlons.  or  take  Jurisdiction  of  any  case  or  mat- 
ter not  strict^  of  a  cM}  nature;  2  Storey's 
Equity  Juris.  1  808;  2  Daniel,  Ch.  Pr.  1620; 


1  SpeUlng  OB  Injunctions  (2d  Ed.)  1 71;  Mos- 
es T.  Moblla^  82  Ala.  196;  Bltts  t.  McQhee, 
172  n.  S.  516;  19  Bop.  CL  28B,  U  Ed.  885; 
In  re  Sawyer,  124  U.  &  200;  S  Supu  Ct  482; 
31  L.  Ed.  402;  DaTfs  T.  American  Society, 
etc.,  76  N.  Z.  882;  Grli^ton  T.  Dahmer,  70 
Miss.  602^  18  South.  287,  21  L.  B.  A.  84,  85 
Am.  St  Bep.  608^  and  note  on  page  470;  16 
Am.  &  Elng.  -Ibs£y.  Lav  Ed^  p.  870;  Brown 
V.  Birmingham,  140  Ala.  680,  87  Booth.  178; 
PauUc  T.  Mayor,  104  Ga.  24,  80  S.  &  417, 
41L.B.A.77%68Am.8t  B^k  128;  Snew 
V.  Noble  (a  a)  81  Fed.  860U  Of  eouxae  there 
are  excciptltmB  to  this  rule  sudi  as  that  a 
court  of  equity  will  Interfere  with  criminal 
proceedings  whm  the  criminal  j^oceedlngs 
are  Instituted  by  persons  who  have  already 
submitted  tiielr  dalms  to  a  cemt  of  equity, 
when  the  trial  of  soch  criminal  proceeding 
would  Involve  the  same  right  as  was  In  lasne 
in  the  dvll  ault  Orlghunt  t.  Dahmer,  85 
Am.  St  B^  680^  note.  Also,  where  an  In- 
junction Is  Boni^t  to  prevent  Irr^araUte  In- 
jury and  a  multiplicity  of  sulta.  22Gyc.892: 
Third  Ave.  B.  B.  Go.  V.  Mayor,  64  N.  T.  ISO; 
Poyer  v.  Des  Plalnes,  128  III.  Ill,  18  N.  E. 
81^  5  Am.  St  Bep.  484,  And  other  excesh 
tions  nuy  be  found  in  isolated  cases,  but  the 
exceptions  above  noted  are  those  most  gen- 
erally rttoognised  by  the  oourta  aa  the  basis 
for  sustaining  an  Injunction  son^t  against 
the  ^orcemoit  of  a  criminal  statuta  But 
the  facts  of  this  case  do  not  bring  It  within 
the  exccvtlons  above  noted  or  within  any  ex- 
ception, In  our  Judgment;  snffldent  to  author- 
ise the  court  In  reatrainlng  the  prosecuting 
atttnney  trom  mf  ordng  the  law.  If  the  local 
(^tion  statute  hu  not  beea  adopted  In  Idaho 
county  ta  accordance  with  Its  provisions  and 
Is  not  in  operatlcm,  and  the  defoidant  la  ar- 
rested tor  a  violation  thereof,  he  can  urge 
such  matter  when  prosecuted  under  sndi  stat- 
ute. Of  course  If  It  were  not  a  law  In  Idaho 
county,  the  appellant  would  not  be  amenable 
to  Its  provision^  and  could  not  be  punished 
for  violating  Its  provisions;  and  the  fact 
that  If  arrested  he  may  show  that  such  stat- 
ute has  not  been  adopted  In  said  county  at- 
forOi  him  a  plain  and  adequate  ronedy 
Paulk  V.  Mayor,  104  Oa.  24,  80  &  B.  417,  41 
L.  B.  A.  772,  08  Am.  St  Bep.  128;  Foyer 
Des  Plalnes,  123  lU.  Ill,  18  N.  B.  818,  6  Am. 
Bt  Bep;  494;  Denver  v.  Beede^  26  Cola  17% 
64  Pac.  824. 

It  la  not  suffldent  to  say  that  If  Uie  pros- 
ecuting attorney  Is  not  restrained  the  appel- 
lant may  be  arrested  successive  times  and 
thereby  be  subjected  to  great  expense  and 
disgrace  and  Injured  sodally  in  Oie  commu- 
nity, as  this  same  argument  would  alike  ap- 
ply to  arrests  genwally  under  penalt  statutes, 
even  though  acquitted  upon  the  charge  made^ 
and  the  mere  fiict  that  If  the  appellant  la 
arrested  he  will  be  disgraced  la  not  a  rea- 
son why  a  court  of  equity  will  uijoln  sudi 
arrest  because  If  the  poww  ot  the  court  could 
be  called  to  bis  aid,  under  such  dream- 
stances,  then  we  apprehad  that  the  entire 
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that  of  the  eourta  of  the  state  would  be  tak- 
en up  with  hearing  appUcftttonB  for  Injunc- 
tion asatnrt  proeecutlnc  offlcen  who  woe 
Mddnc  to  ponlrii  alleged  Tiolatora  of  the 
lair.  It  is  anfflclent  If  the  law  affords  the 
aslant  foU  and  adeqaate  oK>ortunil7  to 
haT«  detennlced  In  a,  criminal  action  the 
qaMtlmi  wblcb  he  eeekB  to  hare  determined 
ivoa  Ilia  ai^Ucatlon  for  Injunction.  If  so, 
tken  an  adequate  remedy  Is  provided,  and  the 
tajanetlOD  ahonld  not  be  granted.  Bat  conn- 
ad  for  appellant  ctmtaidB  that  If  proeecn- 
Uooa  are  pmnltted  tgalnet  the  app^ant  he 
«fQ  Baffin-  Irreparable  injury.  Coonael,  how- 
enr,  oreilook  the  fact  that  a  ItcMun  to  sdl 
failpxicating  liqoors  Ib  not  a  contract  between 
tbe  wtmitm  and  the  licensee^  bat  la  a  pennla* 
An  cntj,  and  that  it  Is  subject  at  aU  times 
to  the  control  of  the  state  and  may  be  re- 
Toked  and  terminBted  without  the  state  In 
aoy  way  t>elng  obligated  to  the  licensee  for 
aay  damages  that  may  result  to  him  1^  rea- 
son of  the  state's  action.  In  other  words,  a 
pnwm  baa  no  vested  rlgbt  to  sell  Intoxicating 
Uqoors  and  a  Ucoise  confers  no  property 
rl^t,  and  to  annol  or  set  aside  such  license 
takes  away  from  the  license  holder  no  pn^ 
erty  right;  and  the  fact  that  prosecutions 
may  be  waged  sgainst  the  ai^ellant,  would 
aot  invade.  Injure,  or  destroy  any  property 
rlfht  any  more  so  than  proeecutlons  against 
any  other  person,  and  the  mere  fact  that 
the  aiv^lAOt  holds  a  llcmee  to  sell  intox- 
icating liqDors  wonid  not  vest  him  with  any 
ffeperty  right  which  would  entitle  him  to 
any  damages  by  reason  of  the  revocation  and 
cinodlatitMi  of  snch  license. 

Thia  conrt  in  two  dlflerent  cases  (State  v. 
Boise;  6  Idaho,  519.  fil  Pac.  110.  and  State 
T.  HcGraw,  6  Idaho.  680.  59  Pac.  ITS)  has 
mt)gnlxed  the  right  of  a  defendant  In  a 
criminal  prosecution,  under  a  statute,  to  urge 
tltat  such  statute  has  not  been  passed  or 
enacted  In  accordance  with  the  provisions  of 
tiie  Oonstltntlon,  and  upon  the  same  principle 
U  die  defendant  be  charged  with  a  violation 
of  the  local  optira  statate  he  could  urge  that 
the  local  iq;>tion  statute  has  not  been  adopted 
by  the  tfecCors  of  Idaho  county  in  accordance 
with  tbie  method  provided  in  the  statute  and 
therefore  was  not  in  operatl<m  inaald  connty ; 
and  we  may  very  pnq>erly  conclude  in  the  lan- 
•age  of  Jostice  Harlan  in  the  oidnion  In  ntts 
V.  Mcffliee;  supra :  "I^  because  they  were  law 
oOeers  of  tbe  state,  a  case  could  be  made  for 
the  porpoae  of  testing  the  constitutionality  of 
the  statute  by  an  Injunction  suit  brought 
agUnst  th^n,  tbeD  the  constitutionality  of 
•voy  act  passed  by  the  Legislature  could  be 
tested  br  a  suit  against  the  Governor  and 
the  Attoniey  General,  based  upon  tbe  theory 
that  tl»  former  as  the  executive  of  the  state 
via.  Id  a  general  sense,  diarged  with  the  ex- 
eration  of  all  Its  laws,  and  the  latter,  as  At- 
tomcT  General,  might  r^resent  the  state  in 
ligation  involving  the  enforcement  of  Its 


statutea.  That  woidd  be  a  vary  oraTenlait 
way  for  obtiUnlng  a  i^Mdy  Judicial  detei> 
mlnation  of  questions  of  constitutional  law 
whltib  may  be  raised  individuals,  but  it 
is  a  mode  wlilch  cannot  be  applied  to  the 
states  of  the  Union  conalstoiQy  with  tbe 
fundamental  principle  that  tb^  cannot^  with- 
out thtir  aasmt,  be  brought  Into  any  court 
at  the  suit  of  private  persons.  If  their  of- 
ficers commit  uts  of  trespass  or  wrong  to 
tbe  (dtizen,  they  may  be  indlTldnally  pro- 
ceeded against  tbr  sndi  trespasses  or  wrong. 
Under  tbe  view  we  take  of  the  question,  tbe 
dtlsen  Is  not  without  effective  remedy  when 
proceeded  against  under  a  legislative  enact* 
meat  void  for  r^ugnancy  to  the  supreme  law 
of  the  land;  for,  whatever  the  fwm  of  pro- 
ceeding against  him,  he  can  make  his  defense 
upon  the  ground  that  the  statute  Is  unconsti- 
tutional and  void.  And  that  questi<m  can  be 
ultimately  brought  to  this  court  for  final  de- 
temdnaUon."  WhOe  it  would  be  a  speedy 
remedy,  up<m  application  tor  an  injunction 
against  tbe  offlcen^  whose  duty  it  is  to  en- 
force the  law,  to  have  determined  the  Ques- 
tion whether  or  not  a  statute  lias  been  legally 
enacted,  or  had  become  a  law  In  a  particular 
district  by  a  vote  of  the  electors  of  such  dis- 
trict, yet  to  sustain  such  proceedings  would 
be  inconsistent  witb  the  power  and  Jurisdic- 
tion vested  in  the  courts  of  the  state,  ani 
would  place  In  the  hands  of  every  individual 
the  power  absolutely  to  prevent  the  admin* 
latratUm  of  the  criminal  laws  of  the  state. 

We  are  satisfied  that  the  trial  court  com- 
mitted no  error  In  dmylng  the  Injunction. 
Tbe  Judgment  Is  affirmed.  Costs  awarded  to 
respondent 


SULUTAN,  a  J.,  and  AILSHIi;  J, 
cor. 


con- 


SIXiVEB  BOW  GOUNTT  v.  DAVIES  et  a1. 
(Sapxeme  Court  of  Montana.    Feb.  4,  1910.) 

1.  PLKADINO  ((  84*)— CONBTBDOnON. 

Under  Bev.  Codes,  {  6666.  providing  that 
allegations  o{  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  sabstantlal  Justice  be- 
tween the  parties,  whatever  is  necessarily  im- 
plied in  or  is  reasonably  to  be  Inferred  from 
the  allegations  is  to  be  taken  as  directly  averred. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  66-76;  Dec  Dig.  |  84.*I 

2.  CiABKs  or  ConsTS  (|  76*)— DaPtmEs— Mis- 
conduct—Action  ON  Bond — Couflaint. 

In  an  action  on  a  district  conrt  clerk's  bond 
to  recover  losses  sttstained  by  the  county  In  pay- 
ing false  jury  and  witnesses*  certificates  Issued 
by  tlie  chief  deputy  eleik,  on  allegatioa  in  the 
complaint  that  the  depnty  issued  tbe  certificates 
as  chief  depnty  Implied  that  he  Issued  them  in 
tbe  form  prescribed  by  statute,  to  wit,  over 
the  signature  of  tbe  clerk,  his  principal,  and 
attested  by  the  seal  of  tbe  court,  as  required  by 
Rev.  Codes,  H  3179^  sm,  and  that  they 
were  Issoed  to  petsons  who  had  ostensibly 
served  as  Jaron  and  witnesses  daring  the  sit- 
tlnn  of  the  district  court  of  the  conntv.  thnt  m 
their  faces  they  stated  the  facts  required  to  be 
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■tated,  that  midi  Btatanenta  w«n  ftUae,  and  that 
the  ostensible  juron  and  witnaNW  ud  In  fact 
performed  no  servlcea. 

[Ed.  Note.— For  other  caaea;  aee  Qerti  of 
Conrta,  Dec  Dig.  f  75.*] 

&  WiTRESBEs  (I  32*)— Feeb— GxaTOiun. 
Certificates  for  ue  fees  of  witneaaea  who 

have  testified  on  behalf  of  the  state  or  connty 
required  to  be  issued  by  the  clerk  hj  Rer. 
Codes.  I  SIH  need  not  be  addreaaed  to  the 
county  treasurer. 

[Ed.  Note.— For  other  cases,  see  Witneaaea, 
Dec.  Dir.  I  82.*] 

4.  JuBT  (j  77*)— JUBT  Cebtificateb— Fonu. 

Certificates  for  fees  of  jurors  required  to 
t>e  issued  by  the  clerk  of  court  by  Rev.  Codes, 
$  3179,  need  not  be  addressed  to  the  connty 
treasurer. 

[Gd.  Note.— For  other  eaaes,  aee  Jnxy,  Dec: 
Dfff.  I  77.*] 

5.  Glebkb  or  GoTTsn  (I  75*)— Aonon  oir 

B0ND~G0MPi:.AinT. 

A  complalot  alleged  that  defendant  D.  was 
duly  elected  clerk  of  the  district  court  of  plaln- 
tifiF  county,  and,  having  qualified,  appointed  F. 
aa  his  chief  deputy ;  that  as  such  deputy  F.  is> 
sued  fraudulent  and  fictitious  jury  and  wltaess 
certificates,  which  were  thereafter  presented  to 
the  county  treasurer  for  payment,  and  paid  out 
of  the  county's  funds,  to  the  county's  loss  in 
the  amount  specified,  etc  Held,  that  the  alle- 
gations warxaated  an  inference  that  F.,  by  la- 
suing  apparently  genuine  certificates  to  fictitious 
persons  or  persons  who  were  not  entitled  to 
them,  abused  his  portion,  to  the  injury  of  the 
county  by  causing  a  misappropriation  of  its 
funds,  and  that  the  complaint  was  therefore  not 
demurrable. 

[Ed.  Note.— For  other  casea,  see  Clerks  of 
Courta.  Dec.  Dig.  1  75.*] 

6.  OoniTTixs  (I  158*)  —  Claws  —  Countt 

TbEASUBEE  —  AUTHOBITT  TO  pAT  — "OB  AS 

Othbbwjss  Pbovided  bt  Law." 

Pol.  Code  1S86, 1  4360  (Rev.  Codes.  S  2986), 
declares  that  the  county  treasurer  shall  dis- 
pense the  connty'e  moneys  only  on  county  war- 
rants issued  by  ttie  county  clerk  based  on  or- 
ders of  the  board  of  ceunty  commissioners,  "or 
as  otherwise  provided  by  law."  Held,  that  the 
words  "or  aa  otherwise  provided  by  law"  in- 
clude jurors'  and  witnesses*  certificates,  and  that 
the  restriction  of  the  txeasnrer*B  power  of  pay- 
ment applies  aa  well  to  them  as  to  other  claims 
against  the  connty. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Det  Dig.  S  158.*] 

7.  Clebes  or  Coubtb  (1  74*)— Mauteasahcs 
or  Dip DTT— Liability  or  Bond. 

Under  Ber.  Codes,  {  884,  making  the  prin- 
cipal and  sureties  on  any  official  bond  liable  for 
tiie  default  in  o£9ce  of  any  deputy  appointed 
by  such  principal,  the  liability  of  the  sureties  on 
the  bona  of  a  district  conrt  clerk  for  losses  sus- 
tained by  the  connty  by  the  Issuance  of  various 
jnry  and  witnesses*  certificates  by  the  eleifc'a 
chief  deputy  depended,  not  on  the  fact  that  in 
executing  and  issuing  the  certificates  the  deputy 
was  not  technically  guilty  of  forgery  because  he 
omitted  to  impress  on  the  certificates  the  seal 
of  the  court,  which  was  essential  to  their  va- 
lidity on  their  face,  but  on  tlie  qoesUon  whether 
the  Issuance  of  the  certificates  in  the  form  in 
which  they  were  issued  and  under  color  of  of- 
fice operated  as  an  effective  cause  of  the  coun- 
ty's loss. 

lEA.  Note.— For  other  ease^  s«e  daiits  of 
Courts,  Dec.  Dig.  f  74.*] 

S.  Clebxb  or  Coubtb  (i  74*)— Miboordvct  of 
Deputt. 

It  was  no  defense  to  the  surety's  liability 
that  the  deputy  had  do  authority  to  issue  sn<^ 


certificates;  and  that,  tfaenfore,  In  doing  so  he 
acted  as  an  intivldiial.  and  not  In  hla  official 
capacity. 

[Ed.  Not&— For  other  eaaim,  see  Cleite  of 
Gonrts,  Dec  Dig.  f  74.*] 

9.  GouimEB  9  101*)  —  OmoEB's  Omcu^ 

BONDB— SUB>rr*B  rjABILlTT— AOTB  OF  OlK- 
EB  OmCERB. 

Rev.  Codes,  1.884,  provides  that  the  con- 
dition of  every  otficial  Irand  must  be  that  tiie; 

Srincipal  shall  faithfully  perform  hla  offldal 
oties.  and  that  he  will  account  for  and  pay  or 
deliver  to  the  person  or  officer  entitled  all  mm* 
eys  or  other  property  comine  into  his  hands  by 
virtue  of  his  office.  HeU,  tnat  the  surety  of  a 
delinquent  county  officer  when  sued  on  ue  of> 
fleer's  bond  cannot  assert  that  the  oonn^  is  es- 
topped to  enforce  the  bond  because  of  ue  mis* 
conduct  of  other  officers  or  because  their  mis- 
conduct contributed  directly  to  the  loss,  tlie 
cause  of  which  was  set  in  motion  by  the  delin- 
quent. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  {  101.*] 

10.  Glbbks  or  CotTBXB  (I  74*)— Action  oh 
BoiTD— Maiaabance  or  Deputt— Pbozi- 
MATB  Cause. 

Where  a  deputy  diatrlct  court  cleric  issued 
fraudulent  Jury  and  witness  certificates  for  serv- 
ices never  rendered,  by  means  of  which  the 
county  was  defrauded,  the  deputy's  act  In  Issu- 
ing the  certlfleates  was  at  least  one  of  the  pna- 
imate  causes  of  the  loss,  rendering  the  clertt's 
sureties  liable  therefor,  though  the  certificates 
were  not  valid  on  their  face  for  want  of  the 
clerk's  seal  and  the  county  treaannr  was  ne^i- 
gent  in  paying  them,  under  the  rule  that  one 
who  has  been  proximately  the  cause  of  a  loss 
or  injury  to  himself  cannot  claim  that  another 
should  compensate  him  therefor,  even  though 
such  other  has  brought  about  the  condition  In 
the  order  of  causation  which  produced  the  in- 
jury, as  provided  by  Rev.  Code,  |  0077. 

[Ed.  Note.— For  other  eases,  see  Clerts  of 
Courts.  Dec  Dig.  (  74.*] 

11.  Clebks  or  CouBTs  (|  74*)  —  Deputies  — 
Bonds— Indemnification  of  PbincifaIh 

Where  a  district  court  cleric  fails  to 

a aire  an  official  bond  from  his  depnty  as  an- 
lorized  by  Rev.  Codes,  (  416,  he  cannot  com- 
plain of  the  enforcement  of  bis  liability  for  the 
malfeasance  of  the  deputy  onder  section  384. 
making  the  principal  and  sareties  aa  his  official 
bond  uable  for  the  misconduct  of  any  deputy, 
etc. 

[Ed.  Note.— For  other  cases,  aee  Cleifca  of 

Courts,  Dec  Dig.  {  74.*I 

12.  Pleading  (|  180*)- Reply- Depabtube. 
In  an  action  on  a  district  court  cleA's 

bond,  the  complaint  alleged  that  the  deric's  dep- 
uty has  IssuM  fictitious  Jury  and  witness  cer- 
tificates,  by  which  the  county  had  been  defraud- 
ed of  f  ll,ira.  The  answer  admitted  that  the 
deputy  Issued  frandnlent  and  flctldons  certlfl- 
eates to  the  amount  alleged,  but  denied  that 
they  were  of  any  apparent  validity  because  not 
under  the  seal  of  the  court,  and  alleged  that  the 
payment  of  the  certificates  by  the  connty  treas- 
urer was  a  violation  of  law,  to  which  ptaintlfC 
replied  that  It  had  long  been  the  custom  and 
practice  in  the  clerk's  office  to  issue  such  certifi- 
cates without  seal,  which  custom  was  known  to 
and  acquiesced  In  by  defendants,  and  that  the 
certificates  in  question  by  reason  thereof  were 
treated  as  valid  by  the  treasurer,  and  that  de- 
fendants should  he  estopped  to  show  that  the 
certificates  were  not  nnder  seal.  Held,  tiiat 
the  reply  enlarged  the  cansa  of  action  ueaded 
In  the  complaint;  and  was  objeetlonabre  as  & 
departure. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  H  868-884;  Dec  IMg.  I  ISO.*] 
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13.  Appku.  afd  BBwn  <|  1M*2--1^udinob 
— Objkctionb  Not  RunD  at  Tbiau 

By  foilins  to  Insist  on  a  reformation  of  the 
plcadiogs  in  the  trial  coart,  defendants  waived 
a  depaitars  consistinK  of  all^ations  in  the  re- 
plj  enlarging  the  cause  of  action  pleaded  in  the 
complaint  ' 

[I3d.  Note.— For  other  cases*  see  Appeal  and 
Error.  Dec  Dig.  i  194  *] 

Appeal  from  District  Court,  BOnr  Bow 
Comity :  6ea  M.  Boarquln,  jQdg& 

Action  by  Silver  Bow  Comity  agalnBt 
llam  E.  Davies  and  another.   Judgment  for 
plalntUF,  and  def^dants  appeaL  Affirmed. 

0.  M.  Parr,  John  F.  Davlee,  and  Walsh  ft 
Nolan,  for  appellants.  Albert  J.  Galen,  Atty. 
Oea..  and  B.  M.  Ball,  Asat  Atty.  Gen.,  for 
reapondrat 

BBANTLY,  C.  J.  The  plaintiff  bronght 
this  action  to  recover  on  the  official  bond  of 
the  defendant  William  F.  Davlee,  given  as 
ctofe  of  the  district  coort  of  Silver  Bow 
coonty.  certain  soms  of  money  allied  to 
have  beeai  lost  to  the  plaintiff  through  the 
wrongful  acts  of  one  W.  P.  Farrell  while  act^ 
Ing  as  Davles'  chief  d^nty.  The  defendant 
corporation  is  his  surety.  Davles  was  elect- 
ed to  the  office  In  1904  for  the  term  of  four 
years,  beginning  January  2,  1900,  and  enter- 
ed upon  the  discharge  of  his  duties  upon  that 
date,  having  quaUfled  and  filed  his. official 
bond  as  required  by  law.  He  continued  In 
office  daring  the  term.  Farrell  served  as  his 
chief  deputy  during  the  year  1905,  and  a 
portion  of  the  year  1006.  The  wrongful  acts 
by  which  the  plaintUf  auff^ ed  loss  are  al- 
leged in  the  complaint  as  fcdlows:  "(7)  That 
between  the  6th  day  of  January,  1005,  and 
the  Ist  day  of  September,  1906,  the  said  W. 
P.  Farrell  Issued  false,  bogus,  frauduloit,  and 
fictitlotu  Juror  certificates,  which  Juror  cer- 
tificates represented  upon  their  face,  In  the 
aggregate,  the  amount  of  nine  thousand  five 
hundred  and  sixty-seven  (99,S67.00)  dollars; 
and  between  the  9th  day  of  July,  1906.  and 
the  16th  day  of  August,  1806,  said  W.  P. 
Farrell,  as  chief  d^uty  clerk  of  said  district 
court,  issued  certain  false,  bt^us,  fraudulent, 
and  fictitious  witness  certificates,  which  wl^ 
ness  certificates  r^resented  ai>on  their  face, 
in  the  aggregate,  the  sum  of  sixteen  hundred 
and  four  and  60/100  ($1,604.60)  dollars.  That 
thereafter  said  false,  bogus,  fraudulwt,  and 
fictitious  Juror  and  witness  certificates  w^re 
presented  to  the  county  treasurer  of  Silver 
Bow  county,  Montana,  for  payment,  and  the 
same  were,  by  the  said  county  treasurer  of 
Silver  Bow  county,  Montana,  [tald  out  of  the 
funds  belonging  to  the  county  of  Silver  Bow, 
whldi  payments  aggr^ted  the  sum  of  elev- 
en thousand  one  hundred  and  seventy-one 
and  60/100  ($UA71>60) ;  and  that,  by  reason 
of  the  misconduct  in  office  of  the  said  W.  P. 
Farr^l,  chief  deputy  clerk  of  the  said  district 
court,  in  the  Issuance  of  the  said  false,  bogus, 
fraudulent,  and  fictitious  Juror  and  witness 


ctttlflcates,  the  plalnttiT,  the  county  <^  Sil- 
ver Bow,  sustained  the  loss  of  eleven  thou- 
sand one  hundred  and  seventy-one  and  00/100 
(911,171.60)  dollars.  That  neither  said  sum 
of  eleven  thousand  one  hundred  and  seventy- 
one  and  80/100  ($11,171.60^  dollars  nor  any 
part  thereof  has  been  paid  or  returned  to 
said  plaintiff."  Then  follow  allegations  to 
the  effect  that  draiand  was  made  upon  the 
defendants  for  the  amount  claimed  to  be  due. 
and  that  payment  by  them  was  refused. 

It  Is  admitted  in  the  answer  that  Farrell 
did  issue  fraudulent  and  fictitious  certificates 
which  purported  on  their  face  to  be  Juror  and 
witness  certificates,  to  the  amount  alleged 
in  the  complaint  It  Is  averred,  however, 
that  they  were  of  no  apparent  validity,  be- 
cause they  were  not  issued  under  the  seal  of 
the  court  as  required  by  law,  and  that.  In 
Issuing  them,  Farrell  acted  as  an  Individual, 
and  not  as  deputy  clerk.  It  is  also  averred 
that  payment  of  these  certificates  by  the 
treasurer  was  made  in  violation  of  law,  be- 
cause be  was  prohibited  by  law  from  dis- 
bursing the  funds  of  the  county  upon  them. 
The  reply  denies  that  Farrell  acted  as  an 
individual,  and  not  as  deputy  clerk.  It  ad- 
mits that  the  certificates  were  not  Issued  un- 
der seal.  It  is  then  allied  that  it  had  there- 
tofore long  been  the  custom  and  practice  In 
the  clerk's  office  to  Issue  Juror  and  witness 
certificates  without  seal;  that  this  custom 
wjis  well  known  to,  and  acquiesced  in  by,  de- 
fendants; that  the  certificates  mentioned  In 
the  complaint  had,  because  of  it,  been  treat- 
ed by  the  treasurer  as  valid,  and  had  there* 
fore  been  acc^ted  and  paid;  and  that  for 
this  reason  the  defendants  ought  to  be,  and 
are,  estopped  to  say  that  said  certHtcates 
were  not  under  seal. 

After  hearing  the  evidence  Introduced  by 
plaintiff,  the  defoidants  having  declined  to 
introduce  any,  the  court  directed  the  jury 
to  return  a  verdict  for  [dalntlff.  The  appeal 
Is  from  the  Judgment  upon  the  Judgment  roll 
alon&  The  questions  submitted  for  decision 
are:  (1)  Does  the  complaint  state  a  cause 
of  action;  and  (2)  in  view  of  the  admissions 
in  the  reply,  did  the  court  err  ia  mtBring 
Judgment  for  plaintiff? 

1.  It  Is  argued  that  the  complaint  is  in- 
sufficient, in  that  it  gives  no  Information  as 
to  the  character  of  the  certificates  or  what 
they  recited,  or  how  they  were  signed,  or  to 
whom  they  were  addressed.  It  is  alleged  that 
the  defendant  Davies  was  dnly  elected  to 
the  office  of  clerk,  and  that,  having  qualified, 
he  entered  upon  the  discharge  of  his  duties 
as  such  and  was  occupying  the  office  during 
the  time  m«itloned;  that  Farrell  was  his 
chief  deputy;  that  as  such  deputy  during 
the  time  mentioned  he  Issued  the  fraudulent 
and  fictitious  certificates ;  and  that  they  were 
thereafter  presented  to  the  treasurer  of  Sil- 
ver Bow  coun^  for  payment,  and  were  paid 
out  of  the  funds  of  the  county.   Undw  the 
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Gode,  it  ia  tbe  role  that  fb»  allegations  ot  a 
pleading  are  to  be  liberally  conetraed,  wltb 
a  Tlew  to  rabBtantlal  Justice  between  the  par- 
ties. Re?.  Codes,  |  8B66.  **Under  favor  of 
this  rale,  whatever  1b  necessarily  implied  in, 
or  Is  reasonably  to  be  Inferred  from,  an  al- 
legation is  to  be  taken  as  directly  averred." 
Phillips  on  Oode  Pleading,  S52;  Baylies* 
Code  Pleading,  48,  102  ;  81  Gyc.  80.  Tbe  al- 
legation that  Farrell  Issued  the  certificates 
as  chief  d^nty  implies  that  he  Issued  them 
in  the  form  prescribed  by  the  statute— that 
Is,  over  the  signature  of  tbe  clerk,  his  prln* 
cipal,  attested  by  the  seal  of  the  court  (Rev. 
Codes.  {8  81&4.  3179,  3183)— that  they  were 
issued  to  persons  who  had  ostoisibly  served 
as  Jurors  and  witnesses  during  the  sittings 
of  the  district  court  of  Silver  Bow  county ; 
that  upon  their  face  they  stated  the  facts 
reaoirad  to  be  stated;  and  that  the  state- 
ments thus  set  forth  were  false,  in  that  the 
ostojBible  Jnrors  and  witnesses  had  in  fact 
performed  no  service  whatever.  The  sections 
of  the  statute  dted  do  not  require  the  certifi- 
cates to  be  addressed  to  the  treasurer.  His 
daty  in  the  premises  requires  him  to  pay  up- 
on their  presentation.  Eev.  Codes,  ||  8179, 
8183.  While  It  may  be  said  that  the  plead- 
ing is  somewhat  Indefinite  In  its  statem^ts, 
and  may  have  been  open  to  attach  1^  special 
demurrco-,  ye^  taken  as  a  wbole^  the  mily 
condnslon  to  be  drawn  finm  It  la  that  Far> 
fell,  by  Iflsnlng  q>parently  genuine  certifi- 
cates to  flctitlons  persons,  or  persons  wbo 
were  not  entitled  to  them,  abused  his  posi- 
tlcm  to  the  Injury  of  the  county  by  cftoslnff 
a  misappropriation  ol  its  fnndSb  Tbe  donnr^ 
rer  was  properly  oramiled. 

Z  When  the  frandnlent  oondnct  of  Farr^ 
was  dlscovoed  and  brought  to  tbe  attention 
of  the  authorities  of  SQver  Bow  county,  the 
county  attorn^  charged  him  by  information 
wIUl  the  fwgery  of  two  of  the  Jurors'  certlfl:- 
cates  involved  and  he  vas  convicted 

and  sentmced  to  terms  of  imiurlsonment  Up- 
oa  an>Uc8tlon  to  this  court  f<nr  habeas  corpus, 
It  ai^ieared  from  the  copies  of  tlie  certiflcates 
set  forth  In  tbe  Informations  that  In  Issuing 
the  originals  Farrel!  omitted  to  Impress  upon 
them  the  seal  of  the  court  This  court  held 
that  such  an  Inatniment  has  no  apparent  le- 
gal validity,  and  therefore  that  the  false  and 
fraudulent  making  of  it  does  not  constltnto 
forgery.  Accordingly,  It  was  held  that  tbe 
convletlons  were  improper,  and  that  the  com- 
plainant was  entitled  to  be  released  from 
custody.  In  re  Farrell,  86  Mont.  2M.  92  Pac. 
786.  It  was  pointed  out  In  the  opinion  in 
that  case  that  such  a  certificate  does  not  up- 
on Its  face  Import  a  1^1  liability  of  the 
county,  because  the  statute  specifically  directs 
it  to  be  issued  under  the  seal  of  tbe  court, 
over  tbe  signature  of  tbe  clerk  by  himself  or  his 
deputy  (Pol.  Code  1895,  |  4645 ;  Rev.  Codes.  { 
3179),  and  because  the  treasurer  must  "dis- 
burse the  mon^s  of  the  county  only  on  coun- 
ty warrants  Issued  br  th*  county  clerk,  based 


upon  orders  of  tbe  board  of  county  commis- 
sioners, or  as  otherwise  provided  by  law" 
(FoL  Code  1886^  |  4SS0;  Rev.  Codes,  {  2986). 
The  phrase,  "or  as  otherwise  provided  by 
law,"  it  was  pointed  out  indudes  Jurors'  cer'' 
tiflcates,  and  tbe  restriction  as  to  the  power 
of  payment  by  the  treasurer  applies  as  well 
to  them  as  to  other  claims  against  tbe  coun- 
ty. If  th^  do  not  bear  upon  their  face  the 
evidence  of  genuineness  whtdi  the  statute 
prescribes,  to  wit,  the  signature  of  the  clerk 
and  the  seal  of  the  court,  tbe  treasurer  has 
no  authority  to  pay  them.  Referring  to  the 
respective  duties  of  the  treasurer  and  the 
clerk,  with  reference  to  them,  this  court  said: 
"The  treasurer  cannot  act  until  the  clei^  has 
performed  his  duty.  The  clerk  must,  there- 
fore, perform  bis  duty  in  the  way  prescribed. 
If  tbe  latter  Issues  false  certificates,  he  vio- 
lates his  duty.  It  the  former  pays  upon  any 
other  demand  than  that  prescribed,  he  does 
the  like."  The  rule  aK>licable  to  Jurors*  cer- 
tificates an^Ues  also  to  witnesses'  cortiflcateB. 
Tbe  <d«k  must  observe  the  same  formalities 
In  Issuing  than.  Bev.  Codes,  H  8164,  8188. 

The  liability  <^  dflftndants  in  tills  case  is 
not  in  our  ojrfnion  to  be  determined  by  t3ie 
fact  tiiat  in  mannftctiirlng  and  issuing  tlie 
certiflcates  FarreU  was  not  teehnlwilly  guilty 
of  the  crime  <tf  torge^.  Ttullx  liability  turns 
upon  an  answer  to  the  question:  Did  the  is- 
suance of  the  ootlflcates,  in  tibe  form  in 
which  thsy  wen  issued  and  under  color  of  of- 
fice, operate  as  an  ellectiTe  <»use  c£  loss  to 
the  county?  Under  the  stetate,  tiie  condition 
of  every  (tfldal  bmd  must  Im  that  Che  prln- 
dpal  shall  faithfully  perform  Qua  <^clal  du- 
ties required  of  him  by  law  as  it  existe  at 
tbe  time  be  raters  upon  his  offlc^  as  well  as 
tiiose  Imposed  by  law  subsequently  oucte^ 
and  that  he  will  account  for  and  pay  or  deliv- 
er to  tbe  person  or  oSieee  entitled  all  mon- 
eys or  other  property  coming  Into  bis  faanda 
by  virtue  of  bis  ofllce.  *^e  principal  and 
sureties  upon  sny  oflBdal  bond  are  also  In  all 
cases  liable  for  tlie  neglect,  dtfault,  or  mis- 
conduct, In  office  of  any  deputy,  clra^  or  em- 
ploye, appointed  or  employed  by  such  prln- 
dpal."  Rev.  Codes.  1 884.  By  thta  latter  pro- 
vision tbe  illegal  act  or  (Mffldal  misconduct 
of  the  deputy  is  expressly  put  In  the  same 
category  as  the  Illegal  act  or  misconduct  of 
the  prlndpaL  ^er^or^  while  no  liability 
could  attedi  for  any  i^clal  act,  whether  il- 
legal or  not,  which  has  not  resulted  In  injury, 
the  contract  of  the  surety  includes  indemnity 
against  loss  or  injury  to  the  county  or  othm 
caused  by  tbe  wrongful  acts  of  eittier.  It 
was  among  the  powers  and  duties  of  Davles 
and  his  deputies  to  Issue  certificates  to  the 
persons  wbo  had  served  as  Jurors  and  wit- 
nesses. Any  abuse  of  this  power  resultins 
in  loss  was  a  lapse  in  the  performance  of  du- 
ty, against  which  the  surety  agreed  to  in- 
denmify  tbe  county. 

Counsel  for  defendants  contend  that  since 
the  certificates  wore  adjudged  in  tlM  Farrell 
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GuB  to  IM  InTaUd,  and  for  tbls  reason  that 
tlie  treasurer  could  not  lawfully  pay  them, 
the  loaB  to  the  oonnty  was  canoed  by  hla 
wrongful  act  and  hence  that  Davles  and  bla 
surety  may  not  be  b^d  responsible.  The  At- 
torney Qeneral  contends  that  the  iMoance  of 
oertlflcBtes  to  jurors  and  witnesses  was  one 
of  the  duties  of  the  deift ;  that  it  was  his  du- 
ty to  see  that  they  were  issued  only  to  per- 
sons entitled  to  them,  and  In  the  form  pre- 
scribed; and  that  he  and  his  surety  are  li- 
able for  the  misconduct'  of  FarreU,  the  deputy, 
In  IssDlnc  tiliem  as  be  did,  even  though  they 
were  not  In  proper  form  and  were  paid  by  Uie 
treasurer.  With  this  lattw  contention  we 
agree.  It  was  said  by  the  Supreme  Court  of 
Mississippi  In  Lewis  v.  State,  65  Miss.  46a  4 
South.  420:  "It  was  among  the  powers  and 
duties  of  Bracey  as  drcnlt  clerk  to  issue, 
under  certain  conditions,  certificates  to  wit- 
■cases,  to  be  paid  by  the  county ;  and  if,  in 
SGEndsing  this  power  or  performing  this  du- 
ty, be  acted  wrongfully  or  violated  bis  duty 
tn  any  respect,  so  that  the  county,  whose 
agent  and  surant  he  was  In  tbe  matter,  was 
tbereby  defrauded.  It  was  a  tveadi  of  bis 
bond,  niere  Is  much  refinement  and  quib- 
bling In  the  books  In  behalf  ot  sureties  on  of- 
ficial bonds  who  are  held  responsible  for  the 
misconduct  of  their  prlncUtal  as  to  whether 
tbe  act  of  tbe  officer  was  done  colore  <dBclt 
or  virtnte  officii,  or  wbether  It  constltates  a 
misfeasance,  malfeasance,  or  a  nonfeasanca 
Vnille  the  liability  of  sureties  Is  not  to  be  ex- 
tended beyond  the  terms  of  their  engage* 
meot,  the  public  ir  wtltled  to  sonw  considera- 
tion, as  well  as  the  TOluntary  ^wnsors  of  un- 
faithful public  officen ;  .and  it  must  be  true 
Oat,  if  an  oBlieet  nndar  b(md  to  faithfully  dls- 
chaiiBe  the  dutl«s  ot  hS$  oOcb  does  an  act 
as  such  oOaue  injurtoos  to  the  county  or  to 
others  In  regard  to  t  subject  oyer  which  he 
has  jurisdiction  and  control,  his  sureties  can- 
not mcKpo  TCQKmalbUlty  for  Oie  act;  no  mat- 
ter by  what  tadmicsl  name  it  may  be  called.** 
We  shall  not  wtffp  to  ecmaider  these  technical 
diaUnctlouk  A  discnsshm  of  mam,  witb  d- 
tfttlon  <tf  authorities,  may  be  found  In  tbe 
note  to  Feller  t.  Gates,  91  Am.  8t  Bep.  402. 
If  Da  vies  himself  had  Issued  the  certlflcatai. 
It  could  not  be  drabtott  that  he  would  bare 
done  so  in  bla  offldal  capacity;  for  be  would 
not  have  so  acted  except  for  tbe  purpose  of 
obtaining  money  from  tbe  county  treasurer. 
Farr«ll  was  able  to  tame  than  only  by  Tlr^ 
toB  ot  tbit  fact  that  bis  connection  wlta  tbe 
office  as  deputy  furnished  the  importunity. 
He  issued  them  for  tbe  purpose  of  misappro- 
pxlatlng  tb»  funds  of  the  county.  Undw  the 
prorlslMi  of  tbe  statute,  supra,  this  was  mls- 
oonduct  In  office,  for  wbldk  bis  principal  is 
llaUe.  Tbe  contract  between  tbe  county  and 
the  surety  Imposes  no  obligation  upon  tbe 
county  to  stand  as  guarantor  for  the  good 
eondnct  of  Its  officers.  The  surety  of  a  de- 
Unqnsnt  oOoee  maj  not  therefore  be  beard 
to  say  tbat  tho  county  is  estopped  to  assert 


his  liability  because  of  tbe  misconduct  or 
shortcomings  of  ottaer  officers,  or  because 
their  misconduct  in  any  way  contributed  di- 
rectly to  the  loss,  tbe  cause  of  which  was  set 
In  motion  by  the  delinquent.  Jackson  County 
V.  Derrick,  117  Ala.  848,  23  South.  193;  Coun- 
ty of  Waseca  t.  Sbeeban  et  al.,  42  Minn.  67, 
43  N.  W.  690,  6  L.  R.  A.  785;  OampbeU  T. 
People,  IM  lU.  696,  39  N.  E.  678;  Splndler 
T.  People,  134  111.  637,  39  N.  B.  680;  People 
T.  Treadway,  17  Mich.  481;  Mahaska  County 
T.  Bnan,  40  Iowa,  328;  Manlar  v.  Tishomingo 
County,  62  Mies.  677;  Cricket  t.  State,  18 
Ohio  St.  9.  In  County  bf  Waseca  v.  Sbeehan 
et  al.,  supra,  It  was  said :  "The  official  bond 
of  the  county  treasurer  Is  Intended  to  secure 
the  public  from  loss  by  reason  of  the  official 
dellnqnency  of  that  officer.  For  that  purpose 
a  bond  Is  given.  For  that  purpose  it  Is  to  be 
deemed  to  have  been  given.  The  obligation 
of  the  sureties  of  the  treasurer  is  such  as  is 
declared  in  the  condition  of  the  bond.  It  la 
not  contingent  upon  the  Integrity  of  other 
public  officers,  nor  upon  the  faithful  iwrform- 
ance  by  them  of  their  official  duties.  The 
sureties  upon  such  a  bond  enjoy  whatever 
protectl<m  there  may  be  in  tbe  law  Imposbsg 
supervisory  duties  upon  other  public  officers; 
but  there  Is  no  undertaking  or  guaranty  on 
the  part  of  the  county  or  of  the  state  in 
favor  of  such  sureties,  either  express  or  im- 
plied, that  the  requirements  of  tbe  law  shall 
be  complied  with,  that  public  officers  shall 
perform  tbelr  prescribed  duties,  nor  that  they 
shall  not  be  guilty  of  criminal  misfeasance. 
There  Is  no  sudi  condltlm  affecting  the  con- 
tract expressed  In  Qie  btrnd."  Tbe  same  con- 
duslonls  announced  In  Hart  United  States, 
86  n.  &  816,  24  U  lid.  479^  as  follows:  "The 
govemmoit  1>  not  req)onslble  for  tbe  laches 
»  tbe  wrongful  acts  of  its  offlcos.  *  *  • 
Dreiy  snr^  upon  an  offidal  bond  to  the  gov- 
emmcnt  Is  presumed  to  entw  Into  his  ooor 
tract  with  a  full  knowledge  of  this  principle 
of  law,  and  to  conseat  to  be  dealt  with  ac- 
cordingly. The  govofmnent  enters  into  no 
contract  with  him  tbat  Its  facers  shall  psr- 
f<nrm  their  duties.  A  government  may  be  a 
lOBur  by  tbe  negUgoue  of  its  officers,  but  it 
never  becomes  bound  to  others  for  tbe  conse- 
quences of  such  neglect  unless  It  be  1^  ex- 
press agreement  to  that  effect" 

But  counsel  for  the  dtfudants  argue  that 
In  going  forward  in  the  line  of  causation 
fnmi  tbe  misuse  of  bis  official  position  by 
Fanell  until  the  loss  Is  reached,  tbe  first  ef- 
ficient proximate  cause  oicountwed  Is  tbe 
unauthorised  payment  of  tbe  certificates  1^ 
the  treasurer,  and  hence  tbat  the  treasurer 
alone,  and  not  the  clerk,  is  liable.  They  re- 
ly with  confidence  upon  the  case  of  Oakland 
Bank  of  Saving  v.  Murfey,  68  Oal.  460,  9 
Pac.  848.  Tbat  case  was  an  action  to  recover 
damages  upon  the  bond  of  Murfey  as  notary 
public.  One  Leroy  went  to  the  office  of  Murfey 
and  falsely  Introduced  himself  as  M.  B. 
West,  tbe  owner  of  a  certain  piece  of  land. 
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and  requested  Mnrfe^  to  prepare  a  deed  to  It 
for  him  to  one  Henry  Harmon.  This  Marfey 
did.  Thereupon  Leroy  signed  the  deed  in 
the  name  of  West,  and  in  that  name  acknowl- 
edged It,  Mnrfey  attaching  his  certificate  in 
the  usual  form,  to  the  effect  that  he  person- 
ally knew  the  grantor,  and  that  sach  grantor 
bad  acknowledged  before  blm  that  he  had 
executed  the  deed.  Leroy  then  took  the  deed 
to  the  officers  of  plaintiff,  to  whom  be  was  a 
stranger,  and,  representing  himself  as  Har^ 
mon,  procured  from  them  a  loan  secured  by 
a  mortgage  upon  the  pn^rty  described  in 
the  deed.  The  plaintiff  made  the  loan  with- 
out Inquiry  as  to  the  identity  of  the  suppos- 
ed Harmon,  and  upon  his  representations 
that  West,  the  owner,  had  made  the  deed  to 
him.  The  breach  of  the  bond  alleged  as  the 
ground  of  recovery  was  the  false  certificate 
of  Murfey  as  to  the  personal  identity  of  the 
grantor  named  in  the  deed.  Upon  these  facts, 
the  court  held  that  while  Mnrfey  was  guilty 
of  negllgrace,  and  was  therefore  accountable 
to  any  one  to  whom  his  negligence  proxi- 
mately caused  Injury,  he  was  not  liable  to 
the  plaintiff,  because  the  proximate  cause  of 
plaintiff's  injury  was  Its  own  negligence  In 
falling  to  make  Inquiry  as  to  the  Identity  of 
Harmon.  The  court  said:  "PlaintlfiTs  neg- 
ligence was  the  proximate  cause  of  such  in- 
Jury;  that  is,  it  was  In  the  order  of  causa- 
tion next  to  and  produced  the  result.  It 
must  not  be  understood  that  the  negligence 
of  defendant  was  not  one  of  the  conditions  of 
the  Injury  to  plaintiff;  on  the  contrary,  it 
constituted  a  condition,  in  the  order  of  caus- 
ation, which  plalntUTs  injury  was  brought 
about  •  •  *  For  remote  or  secondary 
causes  men  are  not  responslblow  'Causa  prox- 
Ima,  non  remota,  spectator.*  It  may  with 
pn^ety,  we  think,  be  said  that  plaintiff  had 
a  right  to  rest  upon  the  preeumptlrai  that  a 
public  officer  who  is  shown  to  have  performed 
an  official  act  has  done  so  propwly,  bat  if 
the  evidence  stops  short,  with  showing  that 
be  was  guilty  of  n^llgence^  and  falla  to 
show  that  idalntlff  was  injured  thereto,  or  if 
it  proceeds  further,  and  shows  an  injury 
snstalned,  but  whidi  was  not  Uie  proximate 
reeolt  of  nwSh  negligence,  Init  was  the  natural 
and  proximate  outgrowtb  ot  some  new  and 
Indqtendcoit  act  or  acte  of  negligence  on  the 
part  of  the  plaintiff,  there  can  be  no  recoT- 
^»  The  same  iKlnclple  was  recognised 
and  applied  in  Hatton  t.  HoilmeB,  97  CaL  208, 
81  Pae.  1181,  and  GoTenunr  t.  Wiley,  14  Ala. 
172.  Wltii  the  aivUoatlon  13k.  iHdnclple 
InToked  in  ttieae  cases  we  find  no  fault  In- 
deed, we  do  not  see  that  ttte  courts  In  decid- 
ing Oieffl  could  have  readied  any  oUier  re- 
salt  One  who  has  inen  proximately  the 
cause  of  loss  cw  Injury  to  himself  cannot  be 
beard  to  say  that  some  one  dse  should  com- 
pensate blm  for  his  loss,  even  thongh  such 
other  penKm  has  brought  about  the  condition, 
In  the  order  <tf  cansation,  which  produced 
the  Injury,  This  Is  the  xnle  declared  by  the 


stetute.  "Erery  one  Is  responsible,  not  only 
for  the  result  of  his  willful  acts,  but  also  for 
an  injury  occasioned  to  another  by  his  want 
of  ordinary  care  or  skill  In  the  mani^^ent 
of  his  property  or  person,  except  so  far  as 
the  latter  has  willfully  or  by  want  of  ordi- 
nary care  brought  the  injury  upon  blms^f. 
*   •  Rev.  Codes,  {  6077. 

When  we  look  for  the  direct  and  {»vxlmate 
cause  of  the  loss  suffered  by  plaintiff,  no  Just 
conclusion  can  be  rea<Aed  other  than  that  the 
deputy's  conduct  was,  to  say  the  least  one 
of  the  proximate  causes  of  the  loss,  and  not 
a  mere  condition.  To  be  sure,  the  treasorer 
was  guilty  of  gross  negligence,  without  whUAi 
the  loss  would  not  hare  occurred;  bat  ttiis 
did  not  excuse  the  clerk.  If  the  cortlflcates 
had  been  nnder  seal  and  fair  on  the  face,  but 
forged  by  the  clerk  himself  or  one  of  bis  dep- 
uties, there  could  be  no  question  as  to  the 
liability  of  the  clerk  and  his  surety.  Are 
they  any  lees  liable  because  the  deputy  adopt- 
ed a  dlffer^t  expedient  as  be  did  in  this 
case,  and  thus  avoided  criminal  liability? 
Tbe  negligence  of  the  treasurer  and  the  mis- 
conduct of  Farrell  <^rated  as  concurrent 
causes.  The  principle  applicable  is  that, 
where  two  causes  operate  concurrently  to 
produce  an  injury,  both  are  to  be  deemed 
direct  proximate  causes,  and  liability  attaches 
to  all  persons  who  had  to  do  with  putting 
either  of  the  causes  In  motion.  This  Is  the 
principle  upon  \rttlch  the  court  rested  ite  de- 
cision In  Campbell  t.  Feople,  supra.  Under 
the  laws  of  Illinois,  It  was  the  dutr  of  the 
county  clerk  to  Issue  ordeiv  npon  the  treasure 
er  for  the  amount  of  daims  doe  to  creditors 
of  the  conntr,  and  traiunnlt  them  to  the  p«- 
sons  mtitled  to  them,  after  tbe  treasurer  had 
by  namlnatlon  of  ttie  county  records  ascer- 
tained that  th^  were  authorised  the 
board  of  supervisors,  and  had  eounterrigned 
them.  The  treasurer  fdl  into  the  practice 
of  paying  theee  orders  wltfaont  ooonterslgn- 
ing  thenL  Sometimes  the  money  was  paid  to 
the  clerk,  who  tranunltted  It  to  the  pmona 
entitled  to  it^  and  sometimes  to  persons  other 
than  those  named  as  payees.  The  derk,  tak- 
ing  advantege  of  this  condition,  Issaed  orders 
to  some  per8(ms  in  amonnts  in  excess  of  those 
authorised  by  the  board,  and  In  other  cases 
for  amounts  not  aotborlsed  at  til,  and,  hav- 
ing o^lected  them  fran  the  treasnror,  ap- 
propriated the  iffoceeds  in  whole  or  in  part  to 
his  own  use;.  Oontentttm  was  made  on  be- 
half cf  the  sureties  of  the  eletk  that  th^ 
were  not  liable  because  the  loss  was  caused 
by  Uie  failure  of  tlie  treasurer  to  parform  his 
duty.  The  court  overruled  the  contention, 
saying:  *^e  unlawful  acts  of  Dunlap,  un- 
der color  and  by  virtue  of  his  office  as  coun- 
ty dark,  in  lnq»n^rly  and  illegally  issuing 
and  ddlvwing  or  retaining  comity  ordus, 
were  the  dominant  and  effldent  catnes  for 
the  iMses  that  the  county  has  sustained,  al- 
thous^  the  loose  and  improper  metliods  tlut 
I«evailed  as  between  him  and  ttie  treasarsr 
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In  tnnsactlng  th«  bnsiiiess  of  the  county 
wlUiont  doubt  afforded  opportunity  for  the 
frsodB  UuLt  he  coDimltted;  but,  as  already 
aid.  tbe  fact  that  the  treasurer  waa  negli- 
gent and  culpable  did  not  excuse  his  malf  eaft- 
anee  or  release  his  aaretlea  from  liability 
ttLerefor.**  The  same  contention  was  made 
In  People  v.  Treadway,  supra.  In  dlaposlng 
of  It  the  court  said:  "If  the  warrant  In  quea- 
tlcn  was  so  suspicious  on  its  face  as  to  render 
the  treasurer  culpable  for  paying  it,  that  does 
not  IcGBKi  the  fault  of  the  derk,  or  render 
tata  act  any  less  offldaL  It  may  Involve  an- 
other pari?  In  fault,  but  It  leavea  his  own  act 
ondiaiiged."  If  the  ceMlficates  had  been  un- 
der seal,  Oiey  would  all  have  been  foi^rles, 
within  the  rule  declared  In  the  case  of  In  re 
Terrett,  84  Mont  325,  86  Pac  266;  but  the 
tut  that  they  were  not  forgeries  does  not  de- 
stroy the  legal  significance  of  the  fact  that 
I^rrdl  intended  by  the  use  of  his  official 
position  to  induce  the  treasurer  to  pay  out 
the  moneiy  of  the  coun^.  either  for  his  own 
use  or  for  that  of  some  one  tise — It  makes 
no  dUTerCTce  which— and  that  he  did  sow 
Hie  prevalence  of  the  custom  and  practice 
mmtloDed  in  the  pleadings  only  enqihaslzes 
the  jnstloe  of  the  oondnslon  whidi  we  have 
reached.  If  the  method  of  conducting  the 
bDStnesB  of  the  county  allied  did  prevaU,  it 
added  noOilDg  to  the  culpability  <tf  Farrell 

eommlttliic  tlw  great  number  of  frauds  of 
which  he  was  guilty.  Tb6  fact  of  Its  exlst- 
ence  <ml7  tends  to  show  the  ready  opportun- 
ity he  had  to  dsCEftod  the  county  by  Tlrtoe  of 
the  trusted  position  which  he  held  In  the  of - 
flee  of  his  prindpal.  The  question  is  put 
tiy  eoonsd:  How  could  Da  vies  have  pro- 
tected himsdf  from  llablUty  fbr  such  frauds? 
The  answer  is  appamt.  Undw  the  statute, 
he  was  anUinlxed  to  indemnity  hlmsdf  by 
TMtutring  of  Tarrdl  an  official  bond.  Rev. 
Codes.  I  41&  If  he  failed  or  nee^ected  to 
do  this,  Ddtber  he  nor  his  surety  may  com- 
ItaUkthat  they  have  suffaed  loss. 

nxra^  connsd  do  not  refw  to  the  subject 
In  thdr  brleft,  it  may  be  observed  that  by 
Oie  admlsatou  in  the  wptf  and  the  allegation 
<rf  the  cnstom  and  practice  observed  by  the 
derk  and  treasurer,  by  way  of  estoppel,  thore 
Is  presented  an  Issue  upon  a  matter  of  fact, 
wbidi  modifies  and  enlarges  the  cause  of  ac- 
tion stated  in  the  complaint  Thus  there  Is 
a  distinct  departure  in  the  pleadings.  6  Ency. 
PI.  &  Pr.  401;  Klsa  on  Code  Pleading,  {  806; 
Phimpa  on  Code  Pleadii«.  |  273.  The  court 
evldendr  regarded  the  complaint  as  aided 
by  these  admissions  and  allegation,  and  hence 
directed  a  verdict  for  the  plaintiff.  By  fall- 
ing to  insist  upon  a  reformation  of  the  plead- 
ta^  in  the  trial  court  the  defendants  waived 
departure.  6  Ency.  PI.  A  Pr.  470;  BUss  on  Oode 
Pleading,  |  896;  FhlUlps  on  Oode  Pleading, 
I  273-  In  any  event  no  purpose  could  be  sub- 
wrved  by  a  reversal  of  the  Judgment  other 


than  to  have  the  trial  court  amend  the  com- 
plaint so  as  to  conform  to  the  proof ;  for  up- 
on the  admitted  facts  there  Is  a  cl^  liabil- 
ity, and  Judgment  for  the  county  must  toV- 
low.  as  a  matter  of  course,  - 

The  judgment  Is  affirmed. 

Affirmed. 

SMITH  and  HOIiLOWAX.  33.,  concur. 


BAND  V.  BUTTB  BLBCTBIO  BY.  00.  et  al, 
(Supreme  Court  of  Montana.    Jan.  29,  1010.) 

1.  Pleadxho  (I  2(H*]— DnvuxsEB-^oinT  De- 

UnREER. 

A  joint  demarrer  to  a  complaint  bv  several 
defendanu  was  xooperiy  overruled  wnere  tbe 
complaint  stated  a  cause  of  action  against  some 

of  them. 

[Ed.  Note.— For  other  cases,  see  Pleading: 
Cent  Dig.  I  486;  Dec.  Dig.  {  20t*] 

2.  PLBADina  (S  166*)— Beplt— Nnanairr  to 
Deitt  Defenses  in  Answer. 

Under  Rev.  Codes,  {  6510,  providing  that 
an  answer  must  consist  of  two  parts,  the  first 
embodying  the  admissions  and  denials,  and  the 
seeoiui  new  matter  ooostitntlng  a  defense  or 
counterclaim,  and  Rev.  Codes,  {  6560,  requiring 
a  reply  only  when  the  answer  contains  new 
matter  which  constitutes  a  defense  or  counter- 
claim, In  an  action  for  assanlt  1^  employes  of  a 
street  railroad  company,  an  allention  in  tbe  an* 
swer  that  defendants  are  not  Sable,  as  tbe  al- 
leged employ^  were  not  In  the  employ  of  the 
company,  and  were  there  acting  as  peace  offi- 
cers only,  was  simply  an  aigumentative  denial 
of  the  portion  of  toe  com^aut  relating  to  this 
matter,  and  need  not  be  denied  in  ttn  rei^y. 

[Bd.  Note.— For  other  oases,  see  Pleading 
Cent  Dig.  i  3211^  ;  Dec.  Dig.  I  166.*] 

3.  PuADiNo  (8  177*)— Reply— Necessitt  to 
Dent  Defenses  in  Answer. 

It  cannot  be  claimed  that  matters  of  de- 
fense let  out  in  the  answer  are  admitted,  where 
the  seme  matteis,  alleged  In  connection  with 
other  facts  in  a  special  defense,  are  denied. 

[Ed.  Note.— For  other  owes,  see  Pleading, 
Cent  Dig.  U  854,  856 ;  Dec  Dig.  |  177.*] 

4.  ASBATTI.T  AND  BATTIGBT  ({  10*)— CeTIL  liLA- 

BiLiTT— Public  Officebs. 

In  an  action  for  assault,  the  fact  that  the 
persons  assaulting  were  acting  as  public  officers 
at  the  time  is  no  justification,  since  a  public 
officer  has  no  right  because  he  is  soch  to  use  vio- 
lence toward  a  citisen,  even  when  In  the  dis- 
charge of  his  duty,  except  when  tbe  character 
of  tbe  duty  requires  it 

[Ed.  Note.— For  other  cases,  see  Assanlt  and 
Battery.  Cent  Dig.  SI  6-«{  Dec.  Dig.  S  10.*] 

9.  Assault  akd  Battcbt  (H  22*)— JunaHEKT 

(S  280*)— AOTIOHS— pABms. 

In  an  action  for  Injuries  by  an  unlawful 

assanlt  in  which  all  the  defendants  participated, 
plaintiff  has  a  right  to  proceed  against  any  one 
or  all,  and  to  have  judgment  against  any  or  all 
of  them,  and  where  he  proceeds  agaluBt  all  In 
the  same  action,  but  falls  to  connect  any  one  or 
more  with  the  wrongful  act,  his  right  to  recover 
as  against  the  others  is  not  thereby  impaired. 

[Bd.  Note.— For  other  case%^see  Assault  and 
BatteiT.  Cent  Dig.  {  ^rTDee.  Dig.  |  22:* 
Judgment,  Cent  Dig.  I  417;  Dec  Dig.  |  239.*] 

6.  Cabbiers  (8  817*)— Passbnobbs— Actions— 
bvideitce. 

In  an  action  for  assault  by  persons  In  the 
employ  of  defendant's  street  railway  company, 
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orideDoe  that  th«  p«noni  committtns  the  as- 
sault were  appoiated  apectal  depaties  by  the 
sheriff  at  the  request  of  the  company  waa  mate* 
rial  only  in  eo  far  aa  It  tended  to  ahow  their  em- 
ployment by  the  company. 

[Ed.  Note.— For  other  caaei,  aee  Oarrier%  I>ee. 
Dig.  f  S17.*] 

7.  Afpeai,  ard  Bsbob  (I  1051*1— HAJoana 
Sbsob— ADinaaiON  or  Btidbnoi. 

Ib  an  action  for  assault  by  persona  In  the 
employ  of  defendant  street  railway  company, 
the  admission  of  evidence  that  the  persons  com- 
mitting the  aasaolt  were  appointed  special  dep- 
uty sheriflEs  at  the  xeqaeat  of  the  company  can- 
not be  objected  to  by  the  defendants,  where  the 
same  facta  were  nibaeaoently  proven  or  admit- 
ted by  them. 

[Ed.  Note. — ^For  other  csaea,  aee  Appeal  and 
Brzor.  Cent.  Dig.  H  4161-4170;  Dig.  S 
1051.*] 

8.  Tbial  a  20S*)— iNSTEUmONS. 

In  an  action  for  aaaault,  where  the  coart 
nndertook  to  atate  to  the  jury  the  Issues  made 
by  the  i^eadlnga,  and  atated,  first,  nibatantially 
the  aUMEtiona  of  the  complaint,  and  then  only 
that  duendanta  deny  certain  of  these  allega- 
tions, without  tped^ng  them,  the  instractfon 
was  Insufficient,  since  where  tht  court  under- 
takes to  define  the  Isaacs  his  statement  should 
be  complete. 

[Ed.  Note.— For  otiier  ewes,  see  Tdal,  Cent. 
Dig.  H  477-479;  Dee.  DtgrtaOS.*] 

ft  Tbxai.  (I  219*)  —  iKSTBtronoNs  —  DEriNnro 
Tesms— NscBasiiT— Gith.  Liabujit. 

In  an  action  for  assaolt,  it  is  not  error  for 

Uie  court  In  Ita  charge  to  use  the  expressloD 

"preponderance  of  evlaenee'*  without  defining  It 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent 

Dig.  {  489 ;  Dec.  Dig.  |  219*] 

10.  CASBnEBfl  <t  821*)— Oabsiaox  Ok  Pabseh- 

0EB6— lAABnUrr  lOS  ABSAUIiT  <Ai  Passbh- 

OER. 

-  In  an  action  for  assault  on  a  passenger,  In- 
structions stating  who  are  possengerB  and  the 
du^  of  the  carrier  toward  them,  and  the  meas- 
ure of  damages  fdr  the  breach  of  this  duty,  were 
not  erroneous  as  submittiBg  the  ease  on  two  dif- 
ferent theories;  the  one  diat  it  Is  aa  action  for 
tort,  and  the  oUier,  for  the  brsacb  of  tlw  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Carrien,  Dec. 
Dig.  I  821.*] 

11.  Tbiax.  (i  219*)— iRBTmuonoirB— DKTiifiiTO 
Teem*— NEcncsBrrr— Civil  LiABiLrrr. 

In  an  action  for  assault.  It  is  not  error  for 
the  court  to  fail  to  define  Uie  ezpressIOD  "the 
direct  and  proximate  result'*  used  in  its  charge. 

FEd.  Note.— For  other  cases,  see  Trl^  Csat 
Dig.  i  48d;  Dee.  Dig.  f  m*) 

12.  Gabbxeu  (I  821*)— GAioiAaE  or  PAssEir- 

OBBS— A8SAm.T  ON  PASBEKOEB. 

In  an  action  for  assault  by  employte  of  a 
street  railway  company,  where  the  court  In  Its 
charge  fully  defined  the  relation  of  the  defend* 
ant  company  to  a  passen^r,  and  the  duty  im- 
piwed  by  taw  as  growing  out  of  this  relation, 
and  in  proper  terms  left  It  to  the  jury  to  de- 
termine whether  the  employes  were  acting  for 
the  company  at  the  time,  and  that  If  they  were 
acting  as  peace  officers,  and,  in  view  of  the  be- 
havior of  the  plalntlfC,  they  were  required  in  or- 
der to  preserve  peace  to  take  him  into  custody, 
and  they  did  so,  nring  no  more  force  than  was 
necessary,  plaintiff  could  not  recover,  and,  fur- 
ther, that  It  was  the  duty  of  the  employes  of  the 
company  to  protect  other  passengers  from  such 
acts  aa  it  was  claimed  that  plaintiff  was  guilty 
of,  and  eject  him  from  the  pieniises  If  necessary, 
it  was  not  error  to  iaatruct  that  If  the  plaintiff 
had  been  assaulted  in  the  manner  alleged,  and 
that  hp  Kustained  damages  thereby,  it  was  the 


duty  <rf  the  jury  to  assess  Us  Auttues  at  such 

sum  as  they  thought  he  was  entltlea  to,  oonsld- 
ering  character  of  the  Injury  sustained,  and  tb» 
attendant  hnmiUattoo,  ptin,  and  soffennff. 

[Ed.  Note^For  othor  €ue%  ws  CarrlsiiL  !>•& 
Dig.  I821.*] 

18.  MaSTKB  and  SEBTAUT  (I  802*)— lfA«TKB*8 

LlABIUTr  JOB  AOTB  OF  SEBTAlfT. 

Where  an  emi^ov<  is  made  a  special  officer, 
Oie  employer  Is  liable  for  his  acts  during  the 
course  of  his  duty,  even  though  they  are  done 
in  excess  of  his  autbori^. 

[Ed.  Note^For  other  esses,  see  Master  and 
Servant,  Dec.  Dig.  S  802.*] 

14.  AsaATrcT  and  Battebt  ({  7*}— Cxtil  Lxa- 

BII.ITT— Persons  Liable. 

Where  iwrties  acting  dther  as  spedal  po- 
lice officers  or  employ^  of  a  street  railway  com- 
pany used  more  force  than  was  necessary  in 
ejecting  a  person  from  the  company's  premises 
they  are  liable. 

[Ed.  Note.— EV>r  other  cases,  see  Assault  and 
Battery.  Gent  Dig.  S  4;  Dec.  Dig.  |  7.*] 

IB.  Cabbiebs  (S  820*)— Cabbiaoe  or  Pasben- 

OEB8— IjIABILITr  FOB  ABSAUI.T  ON  PAaSEN- 
QEB— QDEBTION  FOB  JUKT. 

In  an  action  for  assauit  of  a  passenger  kad, 
under  the  evidence,  that  the  question  whether 
the  parties  assaulting  were  acting  as  public  offi- 
cers or  as  officers  of  the  street  railway  company 
was  for  the  Jury. 

[Ed.  Note.— For  other  cases^  see  Garrieti;  Dee. 
Dfe.  i  82a*l 

16i  Abbauit  and  Battibt  <|  40*) — ^Bxonsm 
Dam AOBS  to  Person. 

Where  plaintiff  was  seized  without  cause 
in  ft  public  place  and  beaten  and  roughly  han- 
dled so  that  his  head  and  face  were  badly  cut 
and  bruised.  Ills  nose  broken,  and  he  was  con- 
fined to  his  bed  under  the  care  of  a  physician  for 
several  weeks,  a  verdict  of  $2,000  was  not  tab- 
ceeslve. 

[Ed.  Note^For  other  cases,  see  Assault  and 
Battery,  Cant  Dig;  |  flS;  Dec  Dig;  |  4a*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judg& 

Action  by  B.  N.  Rand  against  the  Butts 
Electric  Railway  Company  and  others.  From 
a  Judgment  for  plalntUE  and  an  order  denj- 
1ns  defendants'  motion  for  a  new  trial,  they 
appeaL  Affirmed. 

W.  M.  Bidlord  anA  Oeorga  F.  Sbelton,  toe 
a^p^laxubk  Mackd  ti  H«yer,  for  re^ndeakb 

BRANTLT,  O.  J.  Action  for  damages  for 
pcorsonal  Injories  alleged  to  liave  been  suffer- 
ed by  plaintiff  by  an  asaanlt  upon  him  by  de- 
fendants Wharton,  McDonald,  and  Vivian, 
employte  of  defendants  W.  A.  Ctork  and  the 
Butte  Electric  Railway  Company,  hereinafter 
referred  to  aa  the  company,  v^e  acting 
within  the  scope  of  iheiv  onploymoit  The 
facts  allied  In  the  complaint  about  which 
there  is  no  dilute  are  the  following:  The 
company  owns  and  operatea  a  street  railway 
In  the  city  of  Butte  which  extends  about  two 
miles  from  the  city  to  a  pleasure  resort 
known  aa  the  "Columbia  GardenB."  It  alao 
owns,  controla,  and  maintains  this  reaort,  Ita 
purpose  in  ao  doing  being  to  secure  profit 
from  the  attendance  upon  the  resort  by  the 
public,  to  witness  ball  games,  etc,,  had  there, 
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and  from  law  Inenaw  In  flie  number  of  Its 
paasengers  to  and  tto  from  the  clt7' 
acemnmodatlon  and  tiouvanience  of  lt>  pa- 
trona  In  getting  off  and  on  the  can  at  the 
Oardens,  the  company  matntalna  a  depot  and 
pUtforma.  wtaldi  also  aem  aa  a  waiting 
place  for  paaaengera  when  about  to  take  cara 
for  return  to  the  city.  Defendant  IVharttm 
waa  at  the  time  of  the  alleged  anaOlt  the 
genial  manager  of  the  company,  and  aa  anch 
had  the  management  and  control  of  the  Gar- 
dens. On  Norembw  1%  lOOT,  there  was  a 
football  game  pUyed  at  the  CMurdem.  It  had 
tti^tofore  been  advertised,  and  an  Inrltatlon 
to  attend  extended  to  the  public  generally, 
with  the  knowledge  and  acqnlescence  of  fh.e 
defendants.  A  great  nnmber  of  people  attend- 
ed, all  being  conT^ed  thither  as  passengers 
on  the  defendant  company's  railway,  and  ex- 
pecting to  retom  by  the  same  means.  Among 
thoee  who  so  attended  was  the  plaintiff. 
It  is  then  alleged  that  the  Gardens  were  own- 
ed and  controlled  Jointly  by  the  company  and 
W.  A.  Clark,  and  that  the  defendant  Wharton 
was  In  the  Joint  employ  of  the.  company  and 
the  said  W.  A.  Clark.  The  facts  connected 
with  the  alleged  assanlt  are  stated  In  the 
complaint  as  follows:  "<9)  That  for  a  long 
time  prior  to  the  16th  day  of  November,  1907, 
end  especially  on  the  said  day,  the  defend- 
ants Butte  Electric  Railway  Company  and 
W.  A.  Clark  employed  the  defendants  Mc- 
Donald and  TiTian;  for  the  purpose  of  assist- 
ing In  handling  the  crowds  and  patrons  who 
attended  the  said  Colombia  Gardens  and  the 
said  football  game,  and  e^cially  to  take 
care,  and  assist  In  taking  care,  of  the  crowds 
and  patrons  when  the  said  crowds  and  pa- 
trons went  to  the  said  depot  and  platform  for 
the  purpose  of  leaving  the  said  Gardens  and 
while  waiting  there^  and  returning  to  the 
said  dty  of  Bntte.  (10)  That  on  the  said 
16th  day  of  November,  1007,  this  plaintiff  be- 
came a  passenger  upon  the  cars  of  the  de- 
fendant railway  company,  paid  his  fare  Into 
and  attended  the  aforesaid  football  game, 
and  that  at  the  close  of  the  said  game  this 
plaintiff.  In  company  with  the  reet  of  the 
crowd,  went  to  the  aforesaid  platform  and 
d^Mt  for  the  purpose  of  and  with  the  inten- 
tion of  leaving  the  said  Gardens  and  return- 
ing to  the  said  city  of  Bntte  Qp<m  the  <»rs 
of  the  said  defendant  railway  company,  and 
that  he  then  and  there  became  and  was  en- 
titled to  the  care  and  protection  of  a  passen- 
ger. (11)  That  while  plaintiff  was  on  and 
at  the  said  platform,  and  on  and  at  the  said 
d^t  and  a  passenger  as  aforesaid,  the  de- 
fendants McDonald  and  Vivian,  while  dls- 
tiiarging  their  duty  and  acting  within  the 
acope  of  their  em^oyment,  without  cause  or 
provocation,  or  any  excuse .  therefor,  beat, 
braised,  maltreated,  and  severely  injured  this 
plaintiff,  and  that  all  of  said  acts  were  done 
In  the  presence  of,  and  as  plaintiff  Is  Inform- 
ed and  bellevea,  with  the  knowledge.  acQoIea- 
cen^  and  c^iaait      the  defoidant  Wbar: 


ton,"  It  tben  xvoceedB  to  set  twOx  that  t» 
the  result  at  the  beaUng  the  plalntlfl  waa 
serwcdy  and  permanoitly  Injured,  anltelng 
physical  pain  and  mental  angnlah,  and  also 
humiliation  and  chagrin,  for  all  of  which  he 
claima  damages  In  the  ram  of  ias.2ea  A 
Joint  genwal  dannrrer.  Intwpoaed  by  Hi* 
dtfendanta,  was  overmled. 

Tbe  deflendant  Wharton  and  the  company 
filed  a  Joint  answer,  in  which,  after  denying 
that  defendant  Clark  has  or  had  any  Interest 
In  the  Columbia  Gardens  Jointly  with  the 
company  or  otherwise,  th^  substanUally  ad- 
mit all  the  auctions  contained  In  the  com- 
plaint, except  those  embodied  In  paragraphs 
9,  10,  and  11,  heretofore  quoted,  and  thoee 
touching  the  Injuries  and  suffering  allied  In 
the  subsequent  paragraphs.  Exc^t  as  to 
imragraph  9,  the  denials  are  of  knowledge 
or  Information  sufficient  to  form  a  belief  as 
to  the  matters  alleged.  The  denials  of  para- 
graph 9  are  stated  as  follows :  "As  to  para- 
graph 0,  these  defendants  aver;  That  prior 
to  the  16th  day  of  November,  1007,  the  de- 
fendants Frank  C  McDonald  and  Morton  M. 
Vivian  had  been,  and  on  said  16th  day  of 
NovembO",  1907,  were,  regularly  and  duly  ap- 
pointed, qualified,  and  acting  deputy  sheriffs 
of  Silver  Bow  county,  atate  of  Montana,  and 
as  such  deputy  eberittB  were  peace  officers, 
authorized  by  law  to  preserve  peace  and  or- 
der, and  to  prevent  violence  and  disorder  and 
unseemly  conduct  and  the  comm'teslon  of  dis- 
orderly acts  by  individuals  In  the  county  of 
Silver  Bow,  state  of  Montana;  and  that  for 
the  purpose  of  preserving  peace  and  order» 
and  attending  to  the  orderly  conduct  of  peo- 
ple at  said  Columbia  Gardens,  said  defend- 
ants Frank  0.  McDonald  and  Morton  H. 
Vivian  were,  on  the  16th  day  of  November,. 
1907,  preeent  at  said  Colombia  Gardens,  and. 
as  such  deputy  sheriffs  and  peace  officenr 
were  engaged  In  the  fulflllmoit  of  their  du- 
ties and  functions  as  such  at  said  time  and 
place,  and  not  otherwise  were  they  present: 
nor  were  they  engaged  In  any  othor  capacity 
than  as  d^nty  sherlfits  and  peace  otHcen,  at 
said  time  and  place,  for  the  said  puipose- 
aforesald;  and  these  def aidants  deny  each 
and  every  allegation  of  aald  paragraph  0  not 
herein  expressly  admitted  aa  above  set  forth." 

As  a  special  d^ense,  after  alleging  sub- 
stantially the  facts  stated  in  the  foregoing 
paragraph,  the  answer  continues:  That  the 
plalnUff  was  preeent  at  Columbia  Gardens  on 
November  16,  1907;  that  In  the  presence  of 
a  large  number  of  women  and  children  he 
conducted  himself  in  a  boisterous,  offensive, 
and  disorderly  manner,  using  foul  and  un- 
seemly language  to  such  an  extent  that  ap- 
peals were  made  by  persons  present  to  the 
defraidants  McDonald  and  Vivian  for  protec- 
tion from  him;  that  these  defeaidants  there- 
upon for  the  purpose  of  removing  him  from 
the  presence  of  the  women  and  children  who 
vete  otteaSM  by  his  conduct  sought  to  put 
him  upon  one  of  the  cart  at  dafttidant  oran- 
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pany  for  transportation  back  to  Hie  dty — his 
deetinatlon;  that  he  violently  and  offensively 
rented  the  efforts  of  said  officers,  and,  in 
doing  so,  violently  struck  his  head  against 
a  projecting  iron  on  the  car,  and  in  that  man- 
ner, and  not  otherwise,  was  Injured.  If  In- 
jured at  all;  and  that,  if  he  suffered  dam- 
age, it  was  wholly  due  to  his  said  offensive 
conduct  and  breach  of  the  peace  and  his  re- 
sistance to  arrest  by  the  officers  while  In 
the  discharge  of  their  duties,  and  not  to  any 
other  cause.  The  answer  of  defmdants  Mc- 
Donald and  Vivian  Is  a  substantial  repetition 
of  that  of  defendants  Wharton  and  the  com- 
pany. The  s^arate  answer  of  dark  denies 
all  the  allegations  of  the  complaint  which 
tend  to  connect  him  In  any  way  with  the 
cause  of  action  all^d  by  plaintiff.  The 
plaintiff  by  reply  denies  generally  the  af- 
firmative defense  alleged. 

At  the  clc»e  of  plaintiff's  evidence  a  ae- 
rate motion  for  nonsuit  by  defendant  Clark 
was  sustained,  and  the  action  was  dismissed 
as  to  him.  A  like  motion  by  defendants 
Wharton  and  the  company  was  d^ed.  At 
the  close  of  all  the  evidence  the  court  was 
requested  to  direct  a  verdict  for  each  of  the 
rwnainlng  defoidants.  TbiB  wap  denied.  A 
verdict  was  returned  in  favor  of  the  plain- 
tifl  for  |2,S00.  From  the  judgment  entered 
thereon,  and  from  an  order  d^iylng  tb^  mo- 
tion for  a  new  trial,  the  defoodants,  other 
than  Clark,  have  appealed. 

1.  The  first  contention  made  la  that  the 
court  emd  in.ovttxuling  the  demurzer  as  to 
defendants  Clark,  Wtaartcm,  and  tiie  company. 
It  is  said  tliat  the  allegati(HU  of  the  comjdalnt 
do  not  show  that  Wbart<m  participated  in  the 
assault  in  any  way,  it  bting  allied  tiiat  it 
was  committed  merely  with  his  "knowledge, 
acqulescoice,  and  consent,"  or  that  dtfendants 
McDonald  and  Vivian  vrere  acting  within  the 
acatge  of  any  empl<^ttit  by  the  company,  or 
In  any  othw  than  In  an  individual  capacity; 
and  hoice  tiie  court  should  have  sustained 
the  demurrw  as  to  alTof  the  defendants  other 
than  McDtmald  and  Vivian.  While  tiiere  Is 
some  conflict  In  the  decMons  on  the  subject, 
it  is  the  generally  recognized  role  that  a  joint 
demurrer  by  two  or  more  defendants,  must 
be  overruled  If  the  complaint  states  a  cause 
of  aett(m  against  any  one  of  them.  Pomeroy*8 
Code  Remedies,  1  468;  BateT  Pleading,  Prac- 
tice; Parties  &  Forms,  p^  4l4;  Bliss  on  Code 
heading,  |  417:  6  Ekicy.  Pleading  ft  Prac> 
tice,  p.  412.  Conceding  that  the  o(»nplafnt 
does  not  state  a  cause  of  action  against  any 
of  the  defendants  other  than  McDonald  and 
Vivian,  yet,  rtnce  such  defendants  chose  to 
make  commm  cause  with  McDonald  and  Viv- 
ian, against  whom  It  Is  now  admitted  that  the 
complaint  is  snfilclent,  tiiey  cannot  complain 
that  the  court  did  not  decide  a  question  other 
than  the  one  which  their  demurrer  presented, 
vta.,  whetho-  under  the  statement  of  facts  any 
one  of  them  is  liable. 

2.  At  the  <^)ening  of  the  trial,  Bttex  a  wit- 
neas  bad  answered  the  usual  prdlminary 


questiMis,  objedJon  was  made  to  the  Intro* 
duction  of  evidence  In  support  of  the  allega- 
tlons  of  the  complaint,  on  the  ground  ttiat.  In- 
asmuch as  the  d^ilals  in  the  replication  re- 
spond (mly  to  the  allegations  of  fact  set  forth 
In  the  affirmative  delensc^  tlw  fiicts  stated  in 
the  answer  In  response  to  paragraph  0  of 
the  OHnplaint  stand  admitted,  and  tiierefore 
constituto  a  complete  defense  to  the  action; 
for,  connael  say,  If  McDonald  and  Vivian 
were  acting  within  the  scope  of  their  duty,  as 
charged  in  the  complaint,  and  were  present 
as  peace  officers  and  oigaged  In  keying  the 
peace,  as  U  alleged  in  this  uncontroverted 
portion  of  the  answv,  they  «re  not  individu- 
ally liable;  nor  are  the  other  defendants  lia- 
ble, because  it  thus  appears  that  they  were 
not  In  the  employ  of  the  other  defendants.  In 
any  event,  counsel  say.  these  admitted  facts 
exclude  any  inference  of  liability  on  the  part 
of  the  other  def^dants.  Th&e  Is  no  merit  in 
this  contrition.  Under  the  statute,  the  an- 
swer must  consist  of  two  parts,  the  first  en- 
bodying  the  admissttms  and  denials,  and  the 
second,  new  matter  constituting  a  dtf  ense  or 
counterclaim.  Rev.  Codes,  i  6540.  A  reply  is 
required  only  when  the  answer  contains  new 
matter  wlilch  constitutes  a  defense  or  coun- 
terclaim, steted  as  such.  Rev.  Codes,  {  6560l 
Instead  of  contenting  themselves  with  the  de- 
nial that  McDonald  and  Vivian  were  em- 
ploySs  of  Clark  and  the  company,  the  defend- 
ants undertake  to  allege  facts  showing  that 
neither  they  nor  the  other  defendants  are  lia- 
ble, because  they  were  present  and  acting  in 
the  discharge  of  tbdr  duties  as  public  officers, 
and  not  otherwise.  If  it  was  a  fact  that  Mc- 
Donald and  Vivian  were  not  In  the  anpl<^- 
mmt  of  the  compai^,  the  company  could  not 
be  held  liable,  no  -matter  In  what  capacity 
they  acted.  Nor  could  Wharton  be  held  lia- 
ble unless  he  personally  participated  in  the 
assault  Therefore,  so  far  as  they  are  con- 
cerned, the  portion  of  the  answer  In  queatf(Hi 
is  an  aignment  setting  fnrtii  the  reason  why 
the  defendants  should  not  be  held  liable,  and 
Is,  what  Is  termed  in  the  books,  an  argumen- 
tative denial  of  the  portion  of  the  complaint 
at  which  It  .was  directed,  and  amonnts  to 
nothing  more  than  a  denial.  Fomoroy's  Code 
Ronedles,  |  515  et  seq.;  BateS*  Pleading, 
Practice,  Parties  ft  Forms,  p.  342;  1  Ency. 
Pleading  &.  Practice,  799.  Furthermore,  the 
same  matter  alleged  in  connection  wit3i  tiie 
other  facts  in  the  spedal  defense  is  dented. 
Hence  it  cannot  be  maintained  that  tt  is  ad-  ■ 
mltted.  If  it  is  a  fact  that  plaintiff  was  as- 
saulted and  beaten  by  d^nulants  M<^nald 
and  Vivian,  without  provocation  or  excuse 
the  fact  that  they  were  acting  as  puUlc  of- 
ficers at  the  time  is  no  justification.  A  pub- 
lic <^ceT  has  no  rl^t  because  he  Is  such,  to 
use  violence  toward  a  dtlE^  even  wlien  in 
the  dlsdiarge  of  his  duty,  exce^it  when  the 
character  of  the  duty  requires  it,  and  even 
then  he  must  go  no  further  than  the  drcnm- 
stances  demand.  Bo  tliat,  if  the  facts  alleged 
in  this  bdialf  should  be  deemed  admitted  hr 
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tba  nplloatlon,  th^'wonld  not  orautttDte  a 
JmUfleatkm  or  ezcoM  for  ttuta  wrongful  acta. 

8.  It  to  argued  tliat  riace  Qie  complaint  iwo- 
oeeds  npoD  Uie  tbanr  that  defendanta  dark 
and  the  company  Jofaitiy  owned  and  control- 
lad  the  railway  and  the  Oardent,  and  Jointly 
empli^ed  the  detenflanta  HcDoiald  and  Vid- 
ian, and  the  erMenee  falla  to  abow  any  llap 
Ullty  on  the  part  of  Claik,  or,  In  atbtr  woidi^ 
any  Joint  llabOtty  on  the  part  of  Clark  and 
tiie  cmqiany,  it  was  error  to  deny  tlie  mo- 
tion for  nonsuit  aa  to  the  company  and  Its 
manacer  Wharton.  In  actions  for  personal  In- 
Jmrtca  occasioned  by  an  act  In  which  all  the 
defendants  participated,  tlie  pia<nfi|f  has  a 
rUtat  to  pi!De«ed  Malnst  any  one  of  the  partlo- 
4anl%  w  all  of  tbem.  and  la  oitftled  to  jndf- 
ment  against  any  one  or  all  by  whose  concur- 
rmt  act  the  alleged  wrong  was  done.  Gol- 
den T.  Norfiiem  PacUtc  By.  Oo^  89  Uoat  ttCk 
IM  Paa  SffiL  So,  If  be  proceeds  against  all 
In  the  same  action,  bat  falls  to  connect  any 
one  or  more  with  the  wrongful  act,  bis  right 
to  recover  u  against  the  others  is  not  there- 
by Impaired.  The  case  <tf  Toraell  r.  Pltte- 
bnrgh  *  Montana  Oa,  88  Mont  408, 100  Pae. 
218,  dtad  by  comurt  for  defendants,  la  not 
In  point,  ^lier  Its  similarity  In  point  ot 
fact,  <v  In  the  princ^  InTtAred.  In  tiiat 
case  the  oomidalnt  alleged  separate  and  dis- 
tinct acta  ot  n^llgence  tqr  tbo  (UfTeiwt  da- 
fendants.  by  the  concurrence  of  which  the  in- 
jury was  done^  bnt  without  either  ot  which 
there  would  hare  been  no  Injury.  Necessari- 
ly Ada  required  proof  of  both  concurrent  acta, 
or  a  raeoTcry  could  not  be  had.  Here  a  sin- 
gle act  ma  done  Cor  which  it  is  sought  to 
hold  all  the  alleged  partlclpanta  llablA 

4.  Bridence  was  admitted  as  a  part  of 
plataitlfra  case  In  chief  tba^  McDonald  and 
TlTluk  had  aKtoitttments  aa  vadal  dvutlee 
hf  tlie  sheriff  of  Bilru  Bow  county,  made  at 
the  request  of  the  company,  through  the  man- 
ager, Wharton,  ao  that  they  could  make  ar- 
rcata  when  occaalott  demanded,  and  Oat  they 
were  paid  1^  the  company.  Defendants  ob- 
jected that  it  waa  inunatertal;  and  it  la  ar- 
gued that  its  admlsdon  waa  prejudicial  «r- 
m,  because  It  la  allege  and  admitted  in  t2ie 
pleadings  that  they  were  apodal  deputies, 
and,  being  aoch.  It  was  wholly  immaterial  at 
whose  instance  they  had  been  anwlnted  or 
who  paid  them  toe  their  aenrtces.  It  was  not 
matnial  to  plaintUTs  ease  to  «bow  that  they 
were  «pedal  deputies,  or  that  they  were  paid 
as  such  by  the  company.  To  connect  them 
with  the  company  and  ahow  Ita  reip<malblll^ 
tar  thdr  acts,  it  waa  only  necessary  tm  the 
plaintiff  to  show  that  they  were  ^ployed  by 
tiie  company  in  de  otpadty  of  trainmen  and 
worked  as  such.  In  so  far  as  the  erldenoe 
toided  to  ahow  that  they  were  also  puUlc  of- 
flcen,  tt  was,  at  tb»  time  it  was  introduced, 
immaterial;  but  in  so  ftur  aa  tt  tended  to 
show  an  employmmt  by  the  company,  it  was 
pertinent  and  mateilal,  because,  under  the 
operation  of  the  maxim  reqxmdeat  superior, 
It  tended  to  show  the  ralatlon  ot  maater  and 


servant  between  them  and  the  company,  and 
hence  to  fasten  liability  upon  the  company. 
In  any  event,  the  fact  <tf  their  appointment^ 
and  their  employment  and  payment  by  the 
company,  was  subsequently  proven  ot  admit- 
ted by  the  defendants;  therefore,  even  though 
it  be  conceded  that  It  waa  error  to  admit  the 
evidence  in  the  first  instance,  suA  error  waa 
cured  1^  fta  aubsequrait  admission. 

5.  In  the  first  paragraph  of  the  (Siarge,  the 
court  undertook  to  state  to  the  Jury  the  Usnes 
made  by  the  pleadings:  The  first  part  of  tike 
pfiragraph  states  substantially  the  allegations 
C(Hitalned  In  the  comptslnt  It  then  ivoceeds: 
"The  defendant  deny  owtaln  of  these  alle- 
gations, and  fnrthw  set  up  a  defense  that, 
while  plaintiff  waa  at  said  place,  be  condtut* 
ed  himself  at  said  time  and  place,  in  the  pres- 
ence of  a  large  number  of  women  and  chil- 
dren. In  a  bolstooua,  olfensiTe,  and  disorder^ 
ly  manner;  that  he  used  at  said  time  and 
place  foul  and  unseemly  language,  and  was  ao 
offensive  in  his  manner,  cwdnct,  and  lan- 
guage that  the  said  Vivian  and  McDonald, 
who  it  is  alleged  were  d^uty  sheriffs,  re- 
moved the  plaintiff  and  sought  to  place  blm 
on  board  of  one  of  the  defendant  railway 
company's  cars.  You  are  Instructed  that  the 
burden  of  proof  is  on  the  plaintiff,  and  the 
plaintiff  must  prove  by  a  pre[>onderance  ot 
the  eWdeuce  all  the  allegations  of  his  com- 
plaint denied  by  the  defendanta." 

Complaint  Is  made  that  this  portion  of  the 
charge  was  prejudicially  erroneous,  in  that  It 
failed  to  point  out  to  the  Jury  what  allega- 
tions In  the  complaint  were  put  In  issue  by 
the  answer,  thus  omitting  to  state  definitely 
what  Issues  were  actually  to  be  tried.  In 
Paxtou  V.  Woodward,  31  Mont  195,  78  Pac. 
215,  107  Am.  St  Rep.  416,  It  was  said: 
"While  the  jury  may  be  permitted  to  take 
with  them  to  the  Jury  room  the  pleadings  in 
the  case  and  study  the  Issues  for  themselves, 
the  practice  of  setting  forth  In  the  Instruc- 
tions a  clear  and  concise  statement  of  the  na- 
ture of  the  case  and  the  issues  to  be  deter- 
mined Is  to  be  commended."  niis  course 
would  seem  to  be  the  better  one;  for  It  Is 
often  difficult  for  the  trial  Judge  to  make  a 
clear  definition  of  the  Issura,  and  for  this  very 
reason,  If  for  no  other,  it  ought  not  to  be  left 
to  the  Jury  to  ascertain  them  from  an  exami- 
nation of  the  pleadings  or  from  the  contro- 
versy in  the  evidence,  and  the  statements  of 
counsel  during  the  trial.  And  if  the  <»urt  un- 
dertakes to  Include  in  Its  charge  a  definition 
of  tbem,  the  statement  should  be  definite  and 
complete.  1  Ency.  Fl.  &  Pr.  155,  156,  and 
notes.  Testing  the  foregoing  paragraph  of 
tiie  tnstmctlcm  by  this  rule,  it  is  clearly  in- 
Buffldent  for  the  reasons  stated  by  counsel; 
and,  If  it  wwe  the  only  guide  which  the  Ju- 
ry bad  before  them.  It  would  warrant  the 
granting  of  a  new  trial.  When  we  ttamlne 
the  rest  of  the  dierge,  however,  we  cannot 
see  how  the  Jury  could  have  misunAeratood 
ti»  HaoM  BUhmltted  to  theoL   It  waa  the 
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theory  of  counsel  for  plaintiff  that  he  was 
entitled  to  recover  upon  a  showing  that  he 
was,  at  the  time  of  the  assault,  a  paas^iger 
of  defendant  company;  that  the  defendants 
McDonald  and  Vivian  were  In  its  employ; 
that  Wharton  was  the  general  manager  of  Its 
bu^nesB;  and  that  Wharton  and  McDonald 
and  Vivian  all  participated  In  the  maltreat- 
ment of  the  plaintiff,  without  cause  or  excuse, 
while  they  were  acting  for  the  company.  The 
fact  that  the  defendants  McDonald  and  Vivi- 
an held  appointments  from  the  sheriff  as 
special  d^utles,  they  Insisted,  was  not  con- 
cluBlre  of  the  right  of  their  client  to  recover 
as  against  the  company,  but  that  he  was  still 
entitled  to  recover,  as  against  It,  If  upon  the 
evidence  as  a  whole  it  appeared  that  at  the 
time  the  wrong  was  done  McDonald  and  Vivi- 
an were  acting  for  It,  and  that  Wharton  par- 
ticipated in  the  wrong.  The  theory  of  d^end- 
ants  was  that  McDonald  and  Vivian  were 
public  officers,  and  that  the  company  was  not 
liable  for  their  acts,  and  hence  that  Wharton 
could  not  be  held  responsible  unless  the  depu- 
ties, in  undertaking  to  eject  the  plaintiff  from 
the  Gardens  by  forcibly  putting  him  on  the 
car  for  his  return  to  the  city,  used  more  force 
than  was  necessary,  and  that  he  directed  and 
aided  them.  We  shall  not  undertake  to  re- 
view the  charge  as  a  whole  In  order  to  point 
out  the  particular  paragraphs  which  define 
the  Issues.  We  content  ourselves  with  the 
general  statement  that  it  was  so  formulated 
as  to  submit  the  cause  fully  and  fairly  upon 
all  the  lasnes — in  fact,  so  fully  and  fairly 
that  we  cannot  see  bow  the  Jury  could  have 
been  mistaken  as  to  their  duty  unAer  It 

Complaint  Is  also  made  that  the  court  erred 
In  falling  to  define  the  expression  "prepond- 
erance of  the  evldoace,"  used  In  paragraph 
2  of  the  cbai^;  and  counsel  dte  Shane  v. 
Butte  Electric  Ry.  Co.,  87  M<mt.  599,  97  Pac. 
ess,  and  First  National  Bank  v.  CarroU,  35 
Mont  802.  88  Pac.  1012,  as  authority  In  sup- 
port of  their  contention  that  the  omission 
constitutes  reversible  error.  In  the  former 
of  these  cases  It  was  held  that  In  an  action 
for  damages  for  personal  Injuries  a  requested 
Instruction,  defining  the  expression  "proxi- 
mate cause,"  should  have  been  given.  In  the 
latter,  which  was  an  action  for  damages  for  a 
breach  of  contract,  it  was  held  that  such 
terms  as  "actual,"  "remote,"  and  *'^>ecula- 
tive,"  as  applied  to  the  term  "damages," 
should  have  been  defined,  so  that  the  Jury 
would  have  a  safe  guide  In  ascertaining  the 
amount  of  their  verdict  In  neither  case  was 
It  held  reversible  error  to  fall  to  define  such 
terms,  in  the  absence  of  a  specific  objection 
and  a  request  by  oounsel  with  tender  of  an 
Instruction  embodying  the  desired  statement 
And  this  court  has  repeatedly  held  that  where 
an  instruction  is  Indefinite  or  not  sufficiently 
specific,  but  correct  as  far  as  It  goes,  the 
Judgment  Will  not  be  reversed  and  a  new  trial 
ordered  on  account  of  It  unless  at  the  time 
of  the  ruling  counsel  formulated  and  submit- 
ted to  the  court  an  instruction  drawn  In  con- 


formity with  their  wishes^  wlQi  the  roduest 
that  It  be  given.  Mulligan  v.  Montana  Union 
By.  Co.,  19  Mont  135.  47  Pac.  796;  HamUton 
V.  Great  Falls  St  By.  Co..  17  Mont  834,  42 
Pac.  860,  43  Pac.  713 ;  State  T.  Broadbent  10- 
Mont  467.  48  Pac.  775.  Furthermore,  the- 
terms  "actual,"  "remote,"  and  "speculative," 
and  the  expression  "proximate  cause,"  as- 
used  in  the  cases  dted.  are  technical  and  dif- 
ficult to  understand  and  apply,  even  by  per- 
sons more  or  less  learned  in  the  law,  where- 
as the  expression  "preponderance  of  the  evi- 
dence," is  of  frequ«it  use  in  common  speech,, 
and  Its  meaning  and  application  may  be  said 
to  be  understood  by  the  man  of  average  Intel- 
ligence and  experience.  It  therefore  may  be- 
left  to  the  trial  Judge  to  determine  whether 
a  particular  Jury  is  composed  of  men  whose 
Intelligence  may  or  may  not  rwiiilTe  a  special 
definition  of  this  and  Uke  exvrantou  whldi 
are  In  common  use. 

In  paragraphs  3  and  4  of  Its  chai^,  the 
court  Instructed  the  Jury,  In  substance,  that 
when  one  enters  upon  the  d^t  grounds  of 
a  common  carrier  by  the  usual  means  of  ac- 
cess thereto,  with  the  Intention  In  good  faith 
to  take  passage  on  a  car,  he  Is  a  pass^iger, 
whether  he  has  actually  paid  his  fare  or  not ; 
that  where  the  carrier  conducts  Its  or  his  busi- 
ness through  agents,  servants,  and  employer 
the  duty  of  protection  must  be  dlschai^ed  by 
such  agents,  servants,  and  employ^;  and 
that  if  any  agent,  servant,  or  employe,  whll& 
In  the  discharge  of  his  duty,  assaults  a  pas- 
senger or  otherwise  violates  the  right  of  pro- 
tection to  which  he  Is  entitled,  the  carrier  te 
llaUe  for  the  injury  so  done.  Paragraph  7  Is 
as  follows:  "You  are  Instructed  that  for  the 
breach  of  an  obligation,  not  arising  from  con- 
tract, the  measure  of  damages  is  the  amount 
which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  whether  it  could 
have  been  anticipated  or  not"  That  these 
are  correct  statements  of  law,  counsel  do  not 
question.  It  Is  argued,  however,  that  para- 
graphs 3  and  4  are  based  upon  the  thewry 
that  the  action  Is  one  for  breach  of  the  con- 
tract between  the  |)lalntiiE,  as  a  passenger^ 
and  defendant  company,  as  a  carrier;  while 
paragraph  7  is  based  upon  the  theory  that  the 
action  Is  one  for  damages  for  a  tort  and 
hence  that  the  court  confused  the  Jury  by 
adopting  the  two  Inoonslstrat  theories.  There 
Is  no  merit  In  this  contention.  If  the  plain- 
tiff had  not  become  a  passengw,  the  d^oid- 
ant  company  owed  him  no  duty  during  his 
presence  upon  Its  premises ;  nor  did  Its  serv- 
ants or  employes  owe  him  any  duty,  other 
than  to  abstain  from  Inflicting  upon  him  will- 
ful or  wanton  Injury.  If  he  had  become  a 
passenger,  thai  the  duty  of  protection  waft 
Imposed  by  law,  as  incidental  to  the  contract 
Redress  for  any  wrong  done  him  by  defend- 
ant company  or  Its  servants  could  be  had  by 
him  either  by  action  for  damages  for  breach 
of  the  contract  of  carriage,  or  In  tort  for  the 
omission  of  the  incidental  legal  du^  of  pro- 
tection.  Nelson  T.  Great  Northern  Ry.  Co-.^ 
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28  Mont  297,  72  Pac.  642.  Tb6  caiue  of  fto- 
tiOD  stated  in  the  cranplalnt  Is  for  the  wiod« 
4one,  and  not  for  a  breach  <tf  the  contract 
Paraiprapba  8  and  4  correctly  state  how  the 
relation  of  carrier  and  pamnser  may  be  ea- 
tabUahed.  and  the  reanltant  legal  duty;  while 
paraira^  4  laya  down  the  role  aa  to  the 
meaanre  of  damacea  pmaeribed  by  the  Oode 
<aer.  Oodea,  |  60a». 

It  la  also  said  that  paragraph  7  la  preju- 
dicially erroneona  In  that  neither  ip  It  nor 
tiaewbere,  did  the  court  define  the  expreaslon 
**the  dtavct  and  proximate  resnlt"  What  baa 
heretofore  been  aald  with  reference  to  para- 
graph 2  of  the  charge,  dlqMMee  of  thla  conten- 
ttoa. 

In  paragraph  6  the  court  Instmcted  the 
Svej  that  if  they  found  from  the  erldence 
that  the  plaintiff  had  been  aaaaulted  and 
beatoi  in  the  manna*  and  form  charged  In 
the  oomplatnt  and  that  be  sustained  damage 
flierel^,  It  was  th^  duty  to  assess  his  dam- 
ages at  sncfa  Bom  as  they  thought  he  was  en- 
titled to,  basing  their  estimate  upon  the  char- 
acter of  the  Injury  sustained  by  him,  as 
shown  by  the  evidence,  and  the  attendant 
humiliation,  pain,  and  snflTerlng.  It  Is  said 
that  this  statemoit  leaves  ont  of  considera- 
tion the  qnestlOD  whether  there  was  Justifica- 
tion for  the  acte  of  UcDonald  and  Vivian,  as 
alleged  in  the  answer  and  which  they  at- 
tempted to  sustain  by  the  evidence  adduced 
In  that  behalf,  and  amounts  to  a  peremptory 
Instrnctlon  to  find  for  the  plaintlfr,  whether 
be  was  In  the  wrong  or  not  In  other  parts 
of  the  charge,  as  already  pointed  out  the 
court  defined  folly  the  relation  of  defendant 
company  to  a  passenger  and  the  duty  toward 
him  imposed  law  as  growing  out  of  this 
relation.  It  likewise  in  proper  terms  1^  It 
to  the  Jury  to  determine  whether  McDonald 
and  Vivian  were  acting  for  the  company  at 
the  time  of  the  assault  and  whether  Whar- 
ton participated  in  It  In  any  measure.  It 
told  the  jury  clearly  and  apeclflcally  .that  If 
McDonald  and  Vivian  were  acting  aa  peace 
officers,  and  in  view  of  the  behavior  of  the 
plaintllf  they  were  required  as  such,  in  or* 
der  to  preserve  the  peace,  to  take  him  into 
custody  and  eject  him  from  the  premises, 
and  they  did  so,  using  no  more  force  than 
was  necessary,  plaintiff  could  not  recover 
from  any  of  the  defendants.  It  also  further 
told  the  Jury  that  It  was  the  duty  of  the 
employes  of  the  company,  having  in  charge 
the  conduct  of  Ite  buainesa,  to  protect  the 
other  passengers  from  such  acts  aa  It  was 
charged  the  plaintiff  was  guilty  of,  and  In 
case  he  refused  to  desist  when  warned,  to 
eject  the  offender  from  the  premises,  using 
sndi  force  as  was  necessary.  In  view  of 
these  tr.Btmctlon8,  and  the  fact  that  the 
court.  In  giving  the  paragraph  complained 
«f,  was  stating  to  the  Jury  what  elemento 
thsy  should  consUer  In  estimating  the 
amount  of  damages  they  should  award  to 
plaintiff  In  case  they  found  that  he  should 


recorer,  the  objection  urged  to  this  Instruc- 
tion Is  entirely  without  merit 

6.  The  contOLtlon  Is  made  that  the  evi- 
dence is  Insuffidoit  to  sustain  the  verdict 
against  the  ccm^MUiy,  and  that  the  court 
erred  in  refnslnff  to  direct  a  verdict  in  ita 
tevor.  Tbte  eoitantlon  Is  based  optm  the 
aasumpUon  ttat  lIc3>onald  and  Vivian  wwe 
peac9  <tficers  in  ftn  dlsdiarge  of  their  duty, 
and  that  the  company  could  not  under  the 
circumstances  and  for  this  reason  alooe,  be 
held  liable  for  their  conduct  whether  they 
used  mora  tore*  In  tahSnc  Uis  iHsintlff  into 
custody  and  putting  him  oo  board  the  out- 
going  car,  or  not  The  motion  for  a  new 
tilal  in  file  district  coort  was  made  Jointly 
by  all  the  dti^endants.  Ttae  srdn  deny*ng  It 
was  general.  The  appeal  was  taken  Jointly. 
Under  such  drcumatances  we  are  not  inclin- 
ed to  sustain  a  party  who  assumes  a  poaition 
In  this  court  sntagralstlc  toward  fiie  other 
appellauta  Andersni  v.  NorUiem  Padflc  By. 
Oo.,  84  Mont  181,  8S  Fac;  884.  But  waiving 
aside  this  conriMeratlon,  we  do  not  think  that 
the  facta  presented  in  the  evidence  Justified 
the  trial  court  in  assuming;  as  a  matter  of 
law  that  the  company  was  not  reeponslUe 
for  the  acta  of  McDonald  and  Vivian.  If 
they  used  more  force  than  was  necessary, 
and  injury  resulted,  they  were  liabl&  8o 
was  Wharton,  if  be  acted  with  them ;  and 
this  without  reference  to  the  connection  of 
any  of  them  with  the  company.  The  Jury 
evidently  found  the  Issue  on  this  point 
against  them.  They  were  all  regularly  em- 
ployed by  the  company  and  were  engaged  In 
the  conduct  of  Ite  business.  McDonald  and 
Vivian  were  not  regular  deputies.  The  evl- 
dence  shows  beyond  question  that  th^  were 
made  d^utlea  so  that  th^  would  be  able  to 
mforce  order  by  a  show  of  legal  authority 
while  engaged  in  the  distiharge  of  their  ordi- 
nary duties  as  employ^  of  the  company.  It 
justifies  the  finding  that  at  the  time  they  put 
the  plaintiff  on  the  car  they  were  acting  under 
the  direct  orders  of  Wharton.  We  under- 
stand the  rule  of  law  to  be  that  a  public  offi- 
cer cannot  engage  as  such  to  guard  the  prop- 
erty of  a  private  Individual  or  corporation, 
and  that  the  latter  cannot  claim  freedom 
from  liability  for  his  wrongful  acte  while 
engaged  as  ite  trainman  or  in  other  like  ca- 
pacity, on  the  ground  that  he  Is  a  pnblic  offi- 
cer. If  the  wrong  was  done  by  the  officer  as 
such,  his  employer  is  not  liable  even  if  he 
exceeds  his  authority ;  but  If  It  Is  done  dur- 
ing the  course  of  his  duty  as  employ^,  then 
the  employer  Is  liable  even  If  It  1b  done  In 
excess  of  authority;  and  It  Is  generally  a 
question  for  the  Jury  to  determine,  upon  all 
the  evidence,  the  capacity  In  which  the 
wrongdoer  was  acting  at  the  particular  time. 
This  rule  finds  support  In  the  following  au- 
thorities: St  Lonls,  etc..  By.  Co.  v.  Hackett, 
58  Ark.  381,  24  S.  W.  881,  41  Am.  St.  Rep. 
105;  Brill  v.  Eddy,  UK  Mo.  S97,  22  S.  W. 
488;  Erulevlte  v.  Oastem  Bailroad  Ga,  148 
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Mass.  228^  9  N.  E.  eiS:  Hirst  t.  Fltchbnrg 
&  L.  St  By.  Co.,  196  Mass.  353,  82  N.  D. 
10 ;  Dnggan  r.  Baltimore  &  Ohio  B.  R.  Co., 
199  Pa.  248,  28  AU.  182,  186,  39  Am.  St 
Rep.  672;  Gllllngham  t.  Ohio  River  R.  R 
Co.,  36  W.  Va.  588,  14  S.  B.  243,  14  li.  R. 
A.  798,  29  Am.  St  Rep.  827;  DwIneUe  v. 
New  York  Cent  R.  B.  Co.,  120  N.  T.  117, 
24  N.  m  319.  8  L.  B.  A.  224,  17  Am.  St 
Rep.  611;  Dickson  v.  Waldron,  130  Ind. 
507,  34  N.  R  006,  35  N.  E.  1,  24  L.  R.  A.  488, 
488,  41  Am.  St  Rep.  440.  "It  la  no  nncom- 
mon  thing  for  corporations  and  indlvldiialB 
to  employ  dnly  appointed  police  officers  to 
watch  their  property;  and  If  such  an  officer 
so  employed  make  an  arrest  for  disorderly 
conduct,  the  presumption  Is  that  he  acted  in 
his  official  capacity  as  the  agmt  of  the  state, 
and  not  as  the  agoit  of  bis  employer.  Be- 
ing an  officer  whose  dntiee  are  prescribed  by 
law.  It  should  be  presumed,  until  the  con- 
trary Is  made  to  appear,  that  his  emplojrment 
contemplates  only  the  exercise  of  snch  pow- 
ers as  the  law  confers  npon  htm.  •  •  • 
The  presumption  Is,  however,  one  of  fact 
and  It  may  be  shown  that  In  makli^  the  ar- 
rest he  acted  under  orders  of  his  employer, 
In  which  event  the  employer  would  be  liable 
for  the  unlawful  act  of  the  officer."  Brill  y. 
Eddy,  supra. 

From  the  evidence  It  appears  that  when 
the  game  was  over,  and  the  people  assembled 
at  the  platform  of  ttie  company  to  take  the 
ending  cars,  there  was  a  great  deal  of 
pushing  in  the  crowd  to  catdi  the  flrat  out- 
going cars.  Complaint  was  made  by  woma 
om  that  plaintiff  was  doing  some  of  the 
pushing  and  was  using  obsooie  and  pro&ne 
language.  There  Is  room  for  question  wheth< 
er  the  plaintiff  was  pushing  Intentionally,  or 
whether  he  was  himself  being  pushed  by  oth- 
ers behind  hlnh  Then  U  some  evidence  tend- 
ing to  show  that  he  waa  intoxicated.  That  he 
was  in  this  condition  or  was  using  unaeaoly 
lai^age  Is  controverted.  McDraald  and  Tlr- 
lan,  acting  t^on  the  supposition  that  he  was 
intoxicated,  took  blm  out  of  the  crowd  and 
acroH  the  tntk.  to  another  platform  where 
there  were  fewer  people,  intending,  as  they 
testlfled,  to  hold  him  there  until  the  crowd 
had  thinned  ont  sconewhat  and  then  to  srad 
him  to  the  city.  It  does  not  appear  whethor 
th^  intended  to  flle  charges  agabist  him  or 
whether  they  Intended  to  relmie  him.  It 
Is  stated  by  some  of  the  witnesses  that  while 
they  had  him  in  <Aarge,  th^  beat  him  with 
their  canes  or  blUles,  to  such  an  extent  as 
to  call  forth  remonstrances  from  soma  of  the 
persons  who  were  looking  on.  In  any  event 
the  plaintiff  struggled  to  get  free  ^m  them. 
Wharton  was  present  looking  oftm-  the  com- 
ing and  going  cars.  Finally  the  plaintiff 
broke  away  and  starts  down  the  track,  say- 
ing that  he  was  going  to  see  Wharton,  pre- 
sumably for  the  purpose  of  making  complaint 
to  him  of  the  cradnct  of  McDonald  and  Viv- 


ian. When  be  finally  rea<died  the  presence 
of  Wharton,  the  latter  said  that  he  had  no 
time  to  talk  to  a  drunken  man  and  ordered 
McDonald  and  Vivian  to  put  him  nptm  an 
outgoing  car  in  charge  of  a  pollcman,  with 
directions  to  the  latter  to  see  that  he  reach- 
ed the  city,  and  to  release  him  when  be  did 
so.  Some  of  the  wlteesses  testified  that 
Wharton  assisted  McDonald  aud  Vivian  in 
putting  plaintiff  on  the  car,  some  one  of  them 
kicking  him  from  b^lnd  as  they  proceeded 
toward  it  The  evidence  Is  somewhat  in  con- 
fusion, leaving  it  In  doubt  whether  the  in- 
juries received  by  plaintiff  were  the  result 
of  the  beating  by  McDonald  and  Vivian,  or 
of  the  rough  handling  by  them  end  Wharton 
as  they  were  conducting  him  to  the  car  and 
putting  him  on  board.  There  is  no  question 
that  when  he  wns  finally  put  on  board  and  In 
charge  of  the  policeman,  he  had  several  cuts 
and  bruises  upon  his  face  and  bead  and  his 
nose  badly  broken.  In  whldi  G<mdItIon  he  was 
conducted  to  the  city  and  released.  His 
wounds  were  dressed  by  his  own  physldan, 
who  then  sent  him  home,  wtiere  he  was  coin 
fined  to  his  bed  under  medical  treatment  for 
several  weeks.  The  evidence  as  to  what  oc- 
curred Is  exceedingly  confllctliv  in  oil  of  its 
material  aspects,  exc^t  as  to  the  taxt  that 
McDonald  and  Vivian  actually  took  plaintiff 
in  charge  and  held  him  until  they  were  di- 
rected by  Wharton  to  put  him  on  board  the 
car,  and  as  to  the  character  and  extent  of 
the  injuries  be  suffered. 

Under  the  rule  heretofore  stated,  we  think 
it  was  a  question  fbr  the  Jury  to  say  whether 
MtiDonald  and  Vivian  were  acting  as  pablle 
offlGOTS,  or  under  the  orders  of  Whsrtim,  as 
«nploy£s  of  the  company.  If  the  plaintiff 
ms  guilty  of  the  conduct  ascribed  to  Urn  by 
the  defendants^  he  was  gnll^  ct  a  misde- 
meanor, under  Uie  statute  (Rev.  Codes,  i 
SS77),  and  was  subject  to  arrest  by  any  oBt- 
oer  who  waa  present  cren  without  a  war- 
rant (Id.  1  9051).  But  cTcn  so,  no  more  fMco 
could  be  used  than  was  necessary  to  accom- 
plish this  purpose ;  and  it  was  for  the  Juy 
to  ascertain  what  the  facte  were. 

7.  It  is-  contoided  Uiat  the  verdict  is  gross- 
ly excessive.  With  this  contention  we  do  not 
agree  Taking  the  testimony  of  the  plaintiff 
and  hla  witnesses  as  true,  as  the  Jury  found, 
the  xdaintiff  was  arrested  without  fhult  oa 
his  part  and  seriously  Injured  by  the  beat* 
ing  and  rough  treatment  to  whidi  he  was 
subjected.  Under  these  circumstances  the 
award  of  the  Jury  evinces  a  spirit  of  con- 
servatiam,  rather  than  of  passion  and  prej- 
udice. 

Of  the  several  other  asMgnnwnte  urged 
counsel,  we  find  none  of  suffldait  merit  to 
donand  special  notice. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  3J.,  concor. 
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KAPP  T.  SBTSNTH  JUDICIAL  DISTRICT 

COURT  et  al.    (Xo.  1368.) 
(Snpnnw  Conrt  of  Nevada.    Feb.  21  19ia) 

1.  DlTOBCI    (I    265*)  —  AUHORT  PanDBNTB 
IdTB— SCIBE  FAOXAS  TO  COUPIL  PATUBNT. 

The  method  of  proceedlss  hj  a  petition  or 
complaint  reciting  an  older  for  alimonj  pen- 
deuta  lite,  its  nonpaTmest,  the  amount  acemed 
and  nnpatd,  and  defeodaora  refusal  to  pay,  and 
prajing  for  judgment  that  plaintiff  have  exe- 
catum  against  defendant's  property  subject 
tiwreto^  Is  sabstantially  a  wnt  of  ad.  fa,  un- 
known to  the  Xerada  practice. 

[Ed.  Note;— For  otluv  cnaea,  sea  DlToree,  De& 
Dig.  I  265.*] 

2.  BzEcimoiv  (I  7*)  —  FnvAi.  JuoainnT  as 
Pbebequxbite, 

Bxecution  will  not  ordinarily  issue  except 
to  anfozGe  a  final  Jndgment 

[Ed.  Note^FoT  other  cases,  see  Execution, 
Gent.  Dig.  U  7-SO;  Dec.  Dig.  |  7.*] 

8.  DiTOici  (H  263*)  —  AmcoNT  PKnoiim 

LiTB— EXECUTION  TO  ENFOSCS  OBDBB. 

As  execution  ordinarily  issues  only  to  en- 
force a  Snal  Judgment,  an  interlocutory  order 
for  alimony  pendente  lite  will  not  be  so  enforced 
except  where  special  statotoir  provision  wax^ 
ranU  it 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  I  T3d;  Dec  Dig.  «  263.*] 

4.  DiVOBOC  (i  263*)  —  AlJlfONT  Pendirtb 
Lite— Execution  to  Enfobck  Obdbb. 

Section  27  of  the  act  relating  to  marriage 
and  divorce  (Oomp.  Laws,  {  COT)  provides  for 
the  ^forcemeat  of  orders  for  alimony  pendente 
lite  as  is  provided  in  section  24  (Comp.  Laws.  S 
504),  which  provides  for  enforcing  orders  by 
attachment,  commitment,  and  requlnng  secnrity. 
"or  by  other  means,  according  to  the  usages  of 
the  courts."  Hetd,  that  the  words  Quoted  do 
not  authorise  an  order  that  execution  issne  to 
enforce  an  interlocutory  order,  as  enforcement 
of  such  orders  to  pay  money  is  not  according  to 
such  usage. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S  739;  Dec.  Dig.  |  263.*] 

6.  DiTOBCK  (S  263*)  —  AuuoNT  Pendente 
Un— ExEounon  to  Enfobce  Obdeb. 

An  Older  or  Ju^ment  for  execution  to  en- 
force payment  of  alimony  pendente  lite,  not 
mentioning  specific  property,  caAnot  be  sup- 
ported on  the  theory  that  it  directs  application 
of  apeciflc  property  of  defendant  to  sudi  object, 
and,  if  execution  were  permitted  to  Issue,  it 
would  be  left  entirely  with  the  sheriff  nnder  the 
law  governing  such  cases. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f  739;  Dec.  Dig.  §  263.*] 

Certiorari  by  Charles  F.  Eapp  against  the 
Seventh  Judicial  District  Court  for  Esmer- 
alda County,  Peter  J.  Somers,  Judge  thereof, 
and  Margaret  O.  Kapp,  to  review  an  order 
for  Judgment  and  the  Judgment  thereon  that 
respondent  Kan?  bave  execution  against  re- 
lator to  Niforce  iwyment  of  alimony  p^idente 
lite.   Order  and  Judgment  annnUed. 

Detch  &  Cuney,  for  petitioner.  ISiompson, 
llordioiiM  A  Thompeott,  tor  reepondents. 

N0BGR0S8,  O.  J.  Tblfl  Is  an  original  pro* 
ceedlng  in  certforari  to  review  a  cotain  or* 
der  for  Judgment  and  Jndgment  to  the  ^Eect 
ttiat  the  reeptrndent  Margaret  O.  Kapp  have 
execotlon  agatnet  tbe  ^operty  subject  to  ex- 


ecution ot  the  petitioner  herein,  and  therein 
to  recover  tbe  amount  of  92,100  dne  from  pe* 
titloner  herein  to  the  ngoaaOmt  Margaret 
O.  Kapp  on  account  of  unpaid  alimony  pen- 
dente llt^  allowed  by  the  court  in  the  divorce 
proceedings,  now  pmding,  InaUtoted  by  said 
reBp<mdait  Maiveret  O.  Kkpq  against  peti- 
tioner hraeln,  which  said  aUmony  pendmte 
lite  was  at  tlie  rate  of  $200  per  montb. 

The  method  adopted  to  secure  this  order 
and  Judgmoit  waa  a  petition  or  complaint  re- 
citing the  prior  order  tor  alimony  pendmite 
lite,  the  nonpayment  thereof,  the  amount  of 
accrued  and  unpaid  alimony,  and  tiie  refusal 
of  the  defendant  to  pay  the  sam^  and  pray- 
ing for  a  Judgment  that  the  plaintiff  Imve 
aecutlon  against  the  property  of  d^endant 
subject  to  execution.  This  meUiod  of  pro- 
cedure Is  substantially  that  of  tlie  writ  of 
scire  facias  and  la  unknown  to  our  practto& 
Humlstcm  T.  Smith,  21  Cal.  130 ;  Cameron  t. 
roni^  6  How.  Prac  (N.  Y.)  372;  Alden  t. 
Clark,  11  How.  Prac.  (N.  T.)  200;  U.  S.  t. 
Ensign,  2  Mont  896;  Wilson  v.  Shiv^,  10 
Or.  2TO;  19  Enc.  PL  A  Prac.  266;  Oomp. 
Lews,  i  80B& 

Counsel  for  respondent,  however,  says: 
"Tills  proceeding  was  taken,  not  as  an  actl<m, 
but  to  get  the  varlons  sums  due  united  into 
one  order,  and  the  coder  of  tlie  court,  that 
tbe  same  irtiould  be  enforced  by  the  writ  of 
executton,"  and  that  "this  proceeding  even 
If  ernmeous,  was  wltliln  the  Jurisdiction  of 
the  court"  Execution  wUl  not  ordinarily  Is- 
sue except  to  oiforce  a  final  Judgmmt  An 
Interlocutory  order  for  alimony  itendente  lite 
will  not  be  enforced  by  e»cntlon  accept  r 
where  there  Is  a  qpedal  statutory  iffovlsloa  \ 
warranting  It.  14  Cy&  '706.  We  hate  been 
unable  to  find  a  single  case  whnceln  an  Int^ 
locutory  order  tor  aUmony  pendmte  lite  was 
enforced  by  execution. 

Section  27  of  **An  act  r«aatlng  to  marriage 
and  divorce^  (Comp.  Laws^  I  007)  provides: 
"In  any  suit  for  divorce  now  pending,  or 
which  may  hereafter  be  commenced,  the  court 
or  Jndge  may,  In  its  discretion,  upon  applica- 
tion of  whldi  due  notice  shall  have  been  giv- 
en to  tbe  husband,  or  his  attorney,  at  any 
time  after  the  fll^  at  the  complaint;  re- 
quire  tbe  bnsband  to  pay  such  sums  as  may 
be  necessary  to  enable  the  wife  to  carry  on 
or  defend  each  suit,  and  for  her  support  and 
the  support  of  the  children  of  tbe  parties  dnr^ 
ing  the  pendency  of  such  suit ;  and  thecourt 
or  Judge  may  direct  the  application  of  spe- 
dflc  pn^iraty  ot  the  husband  to  such  object, 
and  may  also  direct  the  payment  to  the  wlf6 
for  such  purpose  of  any  sum  or  sums  that 
may  be  due  and  owing  to  tbe  husband  from 
any  Quarter,  and  may  enforce  all  orders  made 
in  Uils  behalf,  as  Is  provided  In  section  twen- 
ty-four of  this  act  (As  amended.  Stats.  1865, 
90.)"  The  provisions  of  section  24,  referred 
to  (Comp.  lAWs,  1  80^,  read :'  "And  all  such 
orders  may  be  enforced,  and  made  effectual. 
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by  attachment,  commitment,  and  recialring 
security  for  obedience  thereto  or  by  other 
means,  according  to  the  usages  of  courts,  and 
to  the  clrcnmBtances  of  the  case." 

Goansel  for  respondeat  relies  upon  the  ex- 
pression, "or  by  other  means,  according  to 
the  usages  of  courts,"  to  support  the  author- 
ity of  the  conrt  to  order  the  Judgmoit  that 
execution  Issue;  but  the  enforcement  of  In- 
terlocutory orders  for  the  payment  of  money 
by  execution  does  not  ai^>ear  to  be  "accord- 
ing to  the  usages  of  courts,"  but  may  be  re- 
sorted to  only  where  the  statutes  spedflcally 
so  provide,  A  few  states  hare  statutory  pro- 
visions that  may  warrant  the  Issuance  of  an 
execution  to  enforce  any  order  for  the  pay- 
ment of  money.  Halstead  r.  Halstead,  21 
App.  DlT.  466,  47  N.  Y.  Snpp.  049;  Van 
Cleave  v.  Bucber,  79  Cal.  600,  21  Pac.  964. 
The  only  provision  for  an  execution  In  our 
civil  procedure  Is  after  final  Judgment 

The  order  or  Judgment  cannot  be  support- 
ed upon  the  theory  that  It  directs  the  appli- 
cation of  specific  property  of  the  defendant 
to  such  object,  for  no  specific  proper^  Is 
mentioned  In  the  order  or  Judgmrat  If  ex- 
ecution were  permitted  to  Issue,  It  would  be 
left  entirely  with  the  sheriff  under  the  law 
governing  In  such  cases. 

Whether  the  trial  court  Is  or  Is  not  empow- 
ered to  order  a  sale  of  spedflc  proper^  of 
the  husband,  If  deemed  necessary,  is  a  qnee- 
tlon  not  presented  In  this  proceeding;  but 
we  are  convinced  that  it  has  no  power  to  en- 
ter a  general  order  or  Judgment  that  execu- 
tion Issue  as  was  done  In  this  case. 

The  order  and  Judgment  complained  of  were 
without  the  Jurisdiction  of  the  court  and 
void,  and  the  same  are  ordered  annulled. 

SWEBNfilT  and  TALBOT,  JJ,,  OODCQT. 


8YUONS-KRAUSSHAN  GO.  v.  RENO 
WHOLESALE  LIQUOR  GO. 
(No.  1,857.) 
(Sapreme  Court  of  Nevada.  Feb.  21,  1910.) 

1.  PuADtNO  (S  841*)— Defenses  to  bi  As- 

BBBTED  BT  DbUUBBBB  OB  ANBWBB. 

Under  Civil  Practice  Act,  S  38  (Comp. 
Laws,  S  3133),  which  prescribes  the  pleadings  on 
the  pert  of  plaintiff  and  defendant,  where  a  doc- 
ument styled  a  "motion"  was  filed  by  defendant 
asking  that  the  complaint  be  dismissed  for  rea- 
sons set  forth  therein,  asserting  a  defense  which 
coald  only  be  assertra  bv  demurrer  or  answer. 
It  should  have  been  dismissed  as  having  no  le^ 
standing  and  not  merely  denied. 

[Ed.  Note.— For  other  casss,  aee  Pleading, 
Dec  Dig.  1  341.*1 

2.  COBPOBATIONS   (I  672*)— GOHPLAINT— DlS- 

viasAi/— DAT  IS  CotraiN— FoBEioN  Cobfoba- 

TZON. 

Where  a  complaint  alleged  that  plaintiff 
was  a  corporation  organized  under  the  laws  of 
a  foreign  state,  it  was  reversible  error  to  dis- 
miss the  com|>laint  on  a  motion  to  set  it  aside 
on  the  allegations  therein,  since  whether  plain- 
tiff was  enUtied  to  do  bustneas  In  the  state  was 

•For  other  easts 


a  matter  on  whl^  It  was  entitled  to  be  heard 
and  to  have  a  day  in  oonrt  baton  its  actioB  was 
summarily  dismissed. 

[Ed.  Note.— B\>r  other  casosi  see  Corporations, 
Dea  Dig.  I  672.*] 

8.  EVIDENCE  A  43*)-^in)iouL  NonoB. 

Nor  was  the  nuswom  motion  of  defoid- 
aut's  attorney  to  dismiss  tiie  complaint  upon  the 
allegations  thereof  suflBcient  to  warrant  Uio 
court  in  taking  such  judicial  notice  of  such 
motion  as  to  deprive  plaintiff  of  Its  constitu- 
tional right  of  being  heard  upon  the  merits  of 
the  motion,  in  a  proper  proceeding  as  to  wheth- 
er it  had  complied  with  the  law  before  doing 
business  in  the  atatt. 

[Ed.  Note.— For  othei  eases,  ate  Bvidenoe, 
De&  Dig.  I  48.*] 

Appeal    from    District  Gonct;  Waahoe 

County. 

Action  by  the  Symona-Kraiuaman  Oompa- 
ny,  a  corporation,  against  the  Roio  Whtde- 
sale  Liquor  Company,  a  corporation.  From 
an  order  opening  a  dtfault  Judgment  In  fh- 
vor  of  plaintiff  and  dismissing  the  complalnl; 
plaintiff  appeals.  Affirmed  in  par^  and 
versed  In  part 

Albert  D.  Ayres,  for  appellant  O.  W. 
ShnttMvGottrellt  for  respondmt. 

8WBENE7,  J.  This  action  was  Instituted 
on  the  9th  day  of  June,  1909,  in  the  Second 
Judicial  district  court  of  the  state  of  Nevada, 
In  and  for  the  county  of  Washoe,  to  recover 
the  sum  of  f503.60,  alleged  to  be  due  for 
goods,  wares,  and  merchandise  ordered,  at 
the  Instance  and  reQuest  ot  dafendant,  from 
the  plaintiff. 

Thereafter,  on  the  19th  day  of  June,  1909, 
the  defendant,  through  Its  attorney,  ^ed  la 
said  district  court  a  document,  styled  a  "mo- 
tion," in  which  It  was  asked  that  the  court 
dismiss  the  complaint  for  reasons  set  forth 
therein.  This  document  was  evidently  mls- 
takoi  by  the  attorney  for  the  defendant  bm 
the  prqper  pleading  to  raise  specified  defects 
In  plaintiff's  complaint  whUA  shoold  have 
been  raised  by  demurrer  or  answer  as  pro- 
vided by  our  civil  practice  act  As  section 
38  of  our  dvll  practice  act  <Comp.  Laws,  f 
3133)  prescribes  the  pleadings  on  the  part  of 
plaintiff  and  of  the  defendant,  It  Is  needless 
to  add  that  this  document  for  the  purpose 
It  was  Intoided  to  serve,  in  asserting  a  de- 
fense which  could  only  be  raised  by  demurs 
rer  or  answer.  In  Itself  had  no  legal  stand- 
ing and  should  have  been  dismissed.  The 
lower  court,  however.  In  its  Indulgence  treat- 
ed said  document  as  a  motion,  and  later  on, 
upon  motion  of  the  attorney  for  the  plaintiff, 
properly  denied  the  relief  asked  In  the  so- 
styled  "motion"  of  defendant  because  It  did 
not  comply  with  rule  10  of  the  district  court 
(24  Pac.  ix).  This  paper,  styled  and  treated 
as  a  "motion,"  having  been  denied,  and  ne 
styled  answer  or  demurrer  having  been  inters 
posed  by  defendant  within  the  legal  time  pre- 
scribed by  law,  upon  a  proper  ai^lcatloa 
of  attorney  tm  plaintiff,  deftedanfs  default 
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was  dnly  entered,  and  Judgment  thereupon 
rendered  In  faror  of  plaintiff  as  prayed  for 
Id  Its  complaint.  Thereafter,  on  the  14th  day 
of  Jnly,  1909,  defendant  filed  and  served  the 
following  notice  of  motion;  "To  Symons- 
KrauBsman  Company  and  Albert  D.  Ayree, 
attomer  for  plaintiff:  Take  notice,  that  up- 
on the  affidavits,  copies  of  which  are  here- 
with served,  and  conrt  flies  of  the  case,  I 
will  move  said  court  at  the  county  court 
bouse,  on  the  20th  day  of  July,  1909,  at  the 
bonr  of  ten  o'do^  a.  m.  of  said  day,  or  as 
soon  thereafter  as  counsel  can  be  beard,  that 
the  Judgment  entered  by  default  against  the 
defendant  in  this  action,  and  all  subsequent 
proceedings  therein,  be  set  aside,  for  the  rea- 
sons following:  That  said  Judgment  was 
obtained  through  mistake  and  fraud  on  the 
part  of  tbe  plaintiff,  and  that  the  defendant 
and  its  attorney  were  prevented  from  appear- 
ing In  said  cause  on  the  part  of  the  plain- 
tiff; that  defendant  has  a  good  defense  to 
■aid  cause  of  action,  and  that  no  notice  of 
said  default  judgment  was  given  to  the  de- 
fendant by  the  plaintiff.  O.  W.  Shutter-Cott- 
rell,  attorney  for  defoidant"  Sup^emental 
to  this  notice  were  filed  affidavits  of  J.  S. 
Oorrecco,  president  of  the  defendant  corpora- 
tion, and  by  O.  W.  Sbutter-Cottrell,  attorney 
for  defendant. 

A  review  of  the  record  discloses  very  clear- 
ly that  the  Judgment  could  not  be  opened  up- 
on the  ground  of  fraud,  as  there  is  no  basis 
for  that  contention,  and  no  facta  attempted 
to  be  pleaded  setting  forth  wherein  auy  fraud 
was  committed.  While  there  is  a  serious 
question  In  our  minds  as  to  whether  or  not 
the  showing  made  by  defendant's  attorney  is 
sufficient  in  law  to  have  warranted  the  court 
In  setting  aside  tbe  default  Judgment  in  this 
case  upon  the  statutory  ground  of  mistake, 
yet.  In  view  of  the  aflldavlts  supplemental  to 
tbe  motion  to  set  aside  the  judgment  and 
default,  and  the  wide  power  of  discretion 
vested  in  trial  courts  ou  motions  of  this  char- 
acter In  furtherance  of  Justice,  we  affirm  the 
order  of  the  court  in  opening  the  default 
Judgmeut,  but  we  think  tbe  court  clearly 
erred  when  It  ordered  tlie  complaint  of  plain- 
tiff dismissed.  , 

Tbe  qnestlon  of  whether  or  not  the  plain- 
tiff corporation  was  entitled  to  do  business  io 
this  state  Is  a  matter  wherein  the  plaintiff 
was  entitled  to  be  beard  and  to  have  its  day 
In  court  before  its  action  was  summarily  dis- 
missed upon  the  showing  made  In  the  present 
ca8&  The  following  allegations  of  plalutlCTs 
complaint:  "(1)  That  plaintiff  Is  a  corpora- 
tion organized  and  existing  under  and  by  vlr-: 
tue  of  tbe  laws  ot  the  state  of  New  York. 
(2)  That  defendant  Is  a  cOi^ratlon  organ- 
Ixed  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Nevada.  That  com- 
mencing about  January  27,  1909,  and  ending 
about  March  6^  1909,  tbe  plaintiff  sold  and 
delivered  to  d^endant;  at  defendant's  in- 
stance and  request,  and  d^endant  bought 
■ad  received  of  idalntlff,  goods,  wares,  and 
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merchandise  of  the  reasonable  value  of  $718.- 
GO.  (4)  That  no  part  of  said  sum  of  f71S.0O 
has  been  paid  except  the  sum  of  $215,  which 
was  paid  by  defendant  to  plaintiff  on  or 
about  May  25,  1909"— are  not  sufficient  to 
warrant  the  conrt  in  dismissing  the  action 
of  a  foreign  corporation,  upon  a  motion  of 
the  character  of  the  one  interposed  in  this 
case,  without  first  giving  that  corporation  the 
right  to  have  Its  day  In  court  and  to  be  heard 
as  to  whether  or  not  It  is  guilty  of  any  such 
transgression  or  laches  of  the  law  of  March 
20,  1907,  as  would  deprive  It  of  the  right  to 
sue  In  courts  of  our  state. 

The  unsworn  motion  of  the  attorney  for 
defendant,  moving  to  dismiss  the  plaintiff's 
complaint,  upon  tbe  allegations  in  said  com- 
plaint, was  not  sufficient  to  warrant  the  court 
In  taking  such  Judicial  notice  of  said  un- 
sworn motion  of  the  attorney  for  the  defend- 
ant as  to  deprive  the  plaintiff  of  its  consti- 
tutional right  of  being  hcsard  upon  the  mer^ 
its  of  the  motion  in  a  proper  proceeding  as 
to  whether  or  not  It  had  complied  with  the 
law  in  question  before  doing  business  in  this 
state.  There  Is  nothing  in  the  motion  of  the 
attorney  for  defendant,  nor  in  the  pleadings, 
to  show  that  the  goods,  wares,  and  merchan- 
dise alleged  to  have  been  ordered,  at  the  in- 
stance and  request  of  defendant,  and  ddlv- 
ered  by  plaintiff  and  not  paid  for,  may  or  may 
not  have  been  ordered  before  the  enactment 
of  the  law  above  mentioned.  Neither  can  it 
be  said,  from  the  complaint  on  file,  that  tba 
defendant  may  not  have  ordered  and  pur- 
chased the  goods  from  the  New  York  cor- 
poration in  the  city  of  New  York.  Nor  do 
we  think  It  can  be  said,  from  an  examination 
of  the  complaint  on  file,  that  tlie  plaintiff 
has  not  complied  with  tbe  provisions  of  tbe 
law  in  dispute.  Neither  can  It  be  said,  un- 
til the  facts  are  properly  presented  before 
the  court,  when  the  issue  is  properly  raised, 
as  to  whether  or  not  the  goods,  wares,  and 
merdiandlse  may  not  have  been  ordered  by 
mail  and  within  the  provisions  of  the  Inter- 
state commerce  act  Tbe  question  of  wheth- 
er or  not  the  act  mentioned  Is  constitutional 
or  unconstitutional  Is  not  properly  before  us 
on  this  appeal,  and  It  will  be  ample  time 
to  consider  that  question,  after  the  hearing 
of  the  issue  when  Joined  as  to  whether  or 
not  the  plaintiff  corporation  was  "legally  do- 
ing business"  wltbfn  this  state,  if  said  ques- 
tion Is  raised  and  presented  on  an  appeal 
perfected  to  this  court.  The  idalntlff  Is 
certainly  entitled  to  Its  day  in  court  to  an- 
swer tbe  objection  raised  by  defendant's  at- 
torney, before  its  complaint  can  be  summari- 
ly dismissed,  as  was  done  in  this  case,  and 
to  show,  if  it  can,  that  it  was  properly  doing 
business  within  this  state  and  entitled  to 
enforce  Its  lawful  demands  in  our  tribunals 
provided  by  law. 

The  Judgment  of  the  loww  court  Ih  to  far 
as  it  dismisses  -the  complaint,  Is  reversible 
error. 

It  Is  therefors  ordered  that  tho  Judgment 
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of  the  lower  court,  In  so  far  as  It  dismisses 
the  action  of  the  plaintiff  Is  concerned,  Is 
hereby  reversed,  with  the  order  that  the  de- 
fendant hare  10  days,  or  such  other  reason- 
able time  as  the  lower  court  may  allow,  after 
the  forwarding  and  filing  of  the  remittitur 
In  this  case,  within  which  to  interpose  any 
I^al  defenses  it  may  have  in  resistance  to 
the  demands  of  the  j^alntHTs  complaint 

NOROBOSS,  a  J.,  and  TALBOT,  J,  con- 
cur. 


MALMSTBOM  et  ax.  t.  PEOFIiSrS  DRAIN 
DITCH  CO.   (No.  1,844.) 

(Supreme  Court  of  Nevada.   Feb.  11,  1910.) 

1.  Watebs  and  Watkb  Coubbes  (8  144%*)— 
IBRIOATION  Drrcn— RiOHT  TO  Mairtaii?. 

Where  defendant  bad  owned,  maintained, 
and  used  an  irrigation  dltcb  over  the  premises 
in  controversy  (or  a  period  longer  than  the  stat- 
ute of  limitatioas  pnor  to  plaintiff's  occupancy, 
defendant  could  maintain  the  ditch  in  Its  pres- 
ent location  and  have  water  flow  through  the 
tame  to  the  extent  of  its  capadty  or  in  the 
volume  contained  in  the  ditch  during  the  years 
defendant  used  it. 

~fEd.  Note.— For  other  case^  see  Waters  and 
Water  Courses,  Cent.  Dl«.  If  147,  807;  Dec. 
Dig.  I  144%.*3 

2.  Watxbs  ard  Wateb  Coubbks  n  263*)— Ib- 

BIOATTOn  DiTCnEft— OVEBTLOW— BDBDIN  OP 

Fboof. 

Where  plaintiffs  claimed  that  defendant  so 
neglected  to  clean  its  irrigation  ditch  that  a 
part  of  the  water  overflowed  onto  plaintiffs' 
premises,  and  it  appeared  tbat  the  overflow 
was  Increased  by  plaintiffs^  cliangiag  the  size 
of  the  ditch,  the  burden  was  on  plaintlfEs  to 
show  how  much  damage,  If  any,  was  occasioned 
by  tbat  part  of  the  overflow  which  would  have 
occurred  solely  by  reason  of  defendant's  failure 
to  clean  out  the  ditch  had  its  capacity  not  been 
further  restricted  by  plaintiffs*  acts. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg.  1  824;  Dec.  Dig.  | 
268.*] 

8.  Watebs  and  Watcb  Goubseb  ({  262^Ib- 

EJOATION  DrrOHEB— OVIBFLOW  —  OONTBIBn- 

TOBT  Fault. 

Where  plaintlfb  claimed  injury  to  their 
premises  by  the  overflow  of  defendant's  irriga- 
tion ditch,  it  was  not  liable  for  that  part  of  the 
injury  wmch  was  caused  by  plaintiffs'  own  acts 
In  excavating  their  cellar  and  placing  the 
foundation  of  their  house  so  dangerously  dose 
to  the  ditch  or  on  snch  low  and  wet  ground  that 
the  cellar  was  flooded  and  the  earth  soaked  and 
softened  under  the  foundations  by  percolating 
water,  which  mi^t  have  come  into  and  stood 
stapumt  in  the  cellar  if  the  ditch  had  never 
overflowed. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1  823;  Dec.  Dig.  I 
262.*] 

4.  Wattrs  and  Water  Coubses  (S  262*)- Ib- 
bigation  dirohis— coktbibutort  fault. 
An  owner  of  pnverty  adjoining  an  irriga- 
tion ditch  could  not  recover  damages  for  over- 
flows caused  by  his  own  act  in  restricting  the 
size  of  the  ditch  and  In  lovrerlng  the  banks. 

[Ed.  Note.— For  other  cases^  see  Waters  and 
Water  Oonnes,  Cent  Dig.  |  323;  Dec  Dig. 
«  262.'] 


5.  HuSBAlft)  AlTD  Wm  (r270*)— OWNEBSHIP 
OF  I*AND— "COMMUirrrr  PSOPBBTT," 

Where  titie  to  land  purdiased  with  money 
earned  after  maniage  is  taken  In  the  name  of 
the  wife,  the  land  is  "community  property"  un- 
der the  husband's  contn^  so  that  an  action  for 
injury  thereto  may  be  maintained  by  him  alone. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  «  971 ;  Dea  Dig.  {  270.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1343,  1344 ;  vol.  8^  p.  7608.] 

6.  EVIDSRCS  (I  215*)  —  DOOUHBKTB  —  COZT- 
TEACTB. 

In  an  action  for  injuries  to  plaintiffs*  prop- 
erty by  the  alleged  overflow  of  an  Irrigation 
ditch,  an  Instrument  between  plaintiffs  and  de- 
fendant ditch  company,  reciting  tlmt  defendant 
Agreed  that  plaintifn  might  maintain  their 
house  over  ana  on  the  ditch  right  of  way  so 
long  as  it  was  not  detrimental  or  injurious  to 
defendant's  interests,  and  that  plaintiffs  agreed 
to  remove  the  same  on  notice,  etc.,  was  admissi- 
ble as  an  admission  that  defendant  was  entitled 
to  maintain  its  ditch  across  the  premises  as  It 
then  existed  and  as  a  recognition  of  plaintiffs' 
obligation  to  change  or  remqve  any  part  of  its 
building  or  obstruction,  which  might  Impede 
the  flow  or  Injure  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  754r-7G&,  1413;  Dec  Dig.  {  215.*J 

7.  Dahaqks  (S  159*)— IasuB»— Btzdeitcb— Ir- 

JURIBS  TO  PbOPEBTT. 

Where,  in  an  action  for  Injuries  to  plain- 
tiffs' property  by  the  overflow  of  an  Irrigation 
ditch,  the  complaint  alleged  that  water  stood 
stagnant  In  pools  and  caused  an  offensive  stench 
and  unhealthy  and  unssnitaiy  odor  to  arise  and 
surround  and  fill  plaintiffs'  dwelling  bonse,  etc., 
evidence  tbat  the  feme  plaintiff  was  rendered  ill 
by  the  stench  and  unhealthy  odors  arising  from 
the  stagnant  waters  in  the  cellar  was  admissi- 
ble; the  court  having  cbaraed  that  it  was  not 
allowed  to  prove  any  nwdal  damue  from 
ness,  and  tnat  the  evidence  was  to  be  consid- 
ered only  on  the  Issue  whether  a  recovery  should 
be  restricted'  to  rental  value. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  447;  Dec.  Dig.  flBd*} 

8.  Dauagbb  ({  112*)— Destbuction  or  Crops. 

The  measure  of  damages  for  the  total  de- 
stmction  of  growing  crops  is  the  value  of  the 
probable  yield  of  tlie  crops  under  proper  culti- 
vation when  matured  and  ready  for  market  less 
the  estimated  expense  of  harvesting  the  same, 
including  the  expense  of  necessary  irrigation 
and  the  value  of  any  portion  of  the  crops  tbat 
may  have  been  saved. 

[Ed.  Note. — For  other  eases,  see  Damages, 
Gent  Dig.  U  281-288;  Dec.  Dig.  |  112.*] 

9.  Watebs  and  Wateb  Coubses  ^  2^*)— Ie- 
bioation  ditoh  —  ovebtlow  —  contbibu- 
TOBT  Negligence. 

It  was  improper  for  the  court  to  charge 
that  the  doctrine  of  contributory  negligence  was 
not  applicable  to  the  case  if  defendant  knew  of 
the  danger  to  plaintiffs'  premises  and  could 
have  prevented  the  injury. 

[£d.  Note. — For  other  casess  see  Waters  and 
Water  Courses^  Cent  Dig.  |  828 ;  Dec  Dig.  I 
262.*] 

Appeal  from  District  Court  Washoe  County. 

Action  by  A.  A.  Malmstrom  and  wife 
against  the  People's  Drain  Ditch  Company. 
Judgment  for  lOalntlfls,  and  defendant  bj^- 
peala.  Beversed  and  ronanded. 

Summerfleld  &  Curler,  for  appelant 
Charles  B.  Lewers.  tor  re^tondents. 
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TAIAOT,  J.  Plaintiffs  sued  to  recorer 
damacee  claimed  to  bare  bem  caused  by  the 
OTertlow  of  water  from  defendant's  ditch  on- 
to plalnt|ffi^  tbree  lots  In  the  town  of  Sparka. 
The  dltdt  liad  beui  nsed  for  IS  years,  and 
the  ^alntllb  bad  erected  a  bouse  npcm  and 
naed  the  premises  for  about  8  years  prior  to 
this  suit  Tbe  old  right  of  way  grade,  and 
track  ot  tiw  Central  Padflc  Railway  Com- 
pany passed  throngb  the  lots,  and  the  de- 
fiendant's  drain  ditch  crosses  them  diagonal- 
ly. After  the  track  was  straightened  and 
mored  to  another  place  a  few  years  ago,  the 
pUUntifflB  and  their  grantor  leveled  the  ground 
and  filled  in  the  excavation  thereon  at  the 
aldea  of  the  old  grade  The  plaintiffs  erected 
a  hoiisft  then  aboat  25  feet  in  width  by  SO 
teet  In  lengUi,  one  end  of  which  extends 
acroBB  tlie  ditdi,  and  underneath  the  house 
thc^  ctmatmcted  a  cellar  which  comra  with- 
in 5  to  9  feet  of  the  ditch.  In  the  complaint 
they  demand  a  total  of  91,018  damages  and 
an  injunction.  They  all^e  that  during  the 
spring  and  summer  months  of  the  years  1905, 
1900,  and  1907  defendant  allowed  moss  and 
weeda  to  grow  and  remain  in  the  ditch  and 
other  debris  to  accumulate  there,  upon,  above, 
and  below  plaintiffs'  premises  to  such  an  ex- 
tent that  during  each  of  those  years  the  wa- 
ter In  the  ditch  overflowed  the  banks  into, 
Qpon,  and  over  the  plaintillte*  premises  and 
stood  stagnant  upon  plaintiffs*  garden  of  v^- 
etables  and  yard  of  tre^,  and  filled  up  and 
stood  stagnant  in  the  cellar,  "and  thereby 
caused  an  offensive  stench  and  unhealthy 
and  unsanitary  odor  to  arise  and  surround 
and  fill  plaintiffs'  dwelling  house  and  the 
rooms  therein,  making  life  extremely  uncom- 
fortable and  almost  unbearable,  to  the  plain- 
tiffs* damage  in  the  sum  of  $600;  that  be- 
cause of  the  flooding  of  plaintiffs*  premises 
the  ground  under  plaintiffs*  dwelling  house 
was  soaked  and  made  so  soft  that  the  house 
settled  and  sank  down  to  such  an  extent  that 
the  plaintiffs  have  been  compelled  to  expend 
for  labor  and  materials  to  prevent  the  set- 
tling and  sinking  of  the  house  $169;  that  the 
overflow  of  the  waters  destroyed  rim  trees 
belonging  to  plaintiffs  to  their  damage  in  the 
sum  of  $96  and  vegetables  to  the  value  of 
$148."  There  was  a  verdict  rendered  by  9  of 
12  Jurors,  and  Judgmrat  In  favor  of  plain- 
tiffs for  $576,  from  which,  and  an  order  de- 
nying a  motion  for  a  new  trial,  the  defendant 
has  appealed. 

The  most  important  one  of  the  numerous 
assignments  of  error  Is  that  the  evidence 
fails  to  support  the  Judgment  In  this  con- 
nection we  first  consider  to  what  ^ent,  If 
auy,  tlie  defendant  is  liable  on  the  i^ndpal 
Item  for  which  damage  Is  claimed  resulting 
from  water  In  the  plaintiffs'  cellar  and  the 
consequent  unpleasant  and  unhealthy  odors 
and  the  settUng  oi  the  house;  It  Is  clear  that 
tbe  defmdant  is  entitled  to  maintain  Its  ditch 
tliere  and  to  have  water  fiow  through  It  to 
the  otent  of  its  capacity  or  in  the  volume 
U  flowed  during  the  many  years  wfalcit  d»> 


fendant  owned  and  used  tbe  dltcb,  covering 
a  period  much  longw  than  the  statute  of  lim- 
itations, prior  to  the  time  that  the  town 
was  laid  out  or  the  lots  occulted  by  the  plain- 
tlfb.  E!nnor  v.  Raine,  27  Nev.  178,  74  Pac. 
1.  It  appears  from  the  uncontradicted  evi- 
dence as  introduced  by  tbe  plaintiffs  and 
the  defmdant  that  the  plalntlflte  planked  up 
tbe  sides  of  the  ditch  to  a  width  of  four  feet 
and  three  inches,  thereby  reducing  its  width 
about  one-half  on  top,  and  that  they  placed 
timbers  to  support  the  house  about  one  foot 
from  the  edge  of  the  dltdi  after  it  had  been 
made  narrower,  which  timbers  so  placed 
would  have  been  in  the  ditch  if  Its  width 
had  not  been  so  reduced.  The  engineers  es- 
timated that  the  bottom  of  the  cellar  was 
attoot  1  foot  to  14  inches  higher  than  tbe  bot- 
tom of  the  ditdb,  and  that  the  banks  of  the 
ditch  under  the  house  and  opposite  the  cdlar 
wwe  or  8  feet  hl^.  It  Is  shown  and  un- 
disputed tliat,  during  the  Irrigating  season 
and  that  part  of  the  year  for  which  damage 
is  claimed,  cellars  in  the  neighborhood  on 
ground  of  about  the  same  and  greater  deva- 
tlon  were  flooded  by  percolating  waters;  that 
in  laying  water  pipes,  setting  fence  posts  and 
electric  poles,  and  planting  trees  In  that  vicin- 
ity water  was  found  2  and  feet  from 
the  surface.  This  condition  was  shown  to  ex- 
ist in  the  street  and  in  other  blocks  at  places 
more  remote  from  the  ditch  than  plaintiffs* 
cellar  and  lots.  There  was  testim(my  that 
seepage  watet  came  to  the  surface  and  stood 
In  the  street  or  road  about  60  or  100  feet 
easterly  from  plaintiffs*  place.  It  is  not  d» 
nled  that  these  premises  are  on  low  ground, 
and,  after  examination  of  all  the  testlmcmy 
given  during  the  trial,  none  Is  found  whidi 
raises  any  doubt  that  if  the  deiffessions  on 
these  lots  were  ever  leveled  up  as  bifl^  as 
the  ditch,  the  new  earih  in  them  settled  so 
that  they  were  lower  than  the  surrounding 
coontrvi  and  that  tniter  rmmlng  or  we^^ag 
Into  tliem  would  remain  iSuan.  Tbe  plaintiff 
said  that  water  would  nm  Tip  to  his  house 
and 'stand  there  like  a  lake. 

There  Is  no  evidence  advene  to  the  con- 
clusion that  wata  poodated  from  the  ditch 
or  from  the  aoU  Into  th«  ceUar.  True,  the 
plaintiff  stated  that  there  was  no  water  in 
tbe  orilar  In  a  b«de  tie  dug  In  December ;  hut 
this  Is  not  out  of  fceqilng  with  the  testimony 
of  wltnesaes  Anr  the  defendant  that  the  water 
rins  tak  that  vicinity  during  the  irrlgatlnc 
season  and  xsnedes  later,  whdi  la  usual  In 
many  othw  localities.  In  the  ^  months  a 
few  indies  oi  water  in  the  bottom  of  the 
ditch  would  be  lowor  than  tbe  cellar;  but 
when  the  ditch  filled  the  water  In  it  would  be 
consldwably  above  the  bottom  of  the  ctilar, 
into  wtilch  it  would  naturally  aeep  if  the  sur- 
rounding soil  itself  were  not  saturated  with 
percolating  water.  Tbe  plaintiff  testified  that 
water  seeped  from  tbe  dltcb  Into  the  cellar, 
that  some  ot  it  ran  over  the  banks  ot  the 
ditdi,  and  that  when  tbe  ditch  was  mowed 
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and  cleaned  tike  water  recMed.  All  thla  may 
be  true,  and  atlU  tibe  plaintiff  may  not  be 
entitled  to  recover. 

The  defendant  bad  Qie  rl^t  to  omiTey  at 
least  as  mneb  water  In  tbe  dltcb  acroaa  tbe 
plalntlffli'  lota  aa  the  dltcb  carried  before 
there  was  any  Interference  wlOi  It  by  the 
plalDtlffs.  It  was  only  liable  to  ke^  the 
ditch  In  snch  clean  condition  and  r^talr  t>e- 
low  the  plaintlflto*  premises  that  no  water 
would  have  escaped  over  the  banka  If  the 
plalntlffiB  had  not  narrowed  or  changed  the 
ditch,  and  the  defendant  coald  keep  It  filled 
up  to  Its  former  high-water  mark.  Following 
tbe  practice  of  former  years,  the  ditch  was 
deaoed  In  the  spring,  and  the  moss  and 
weeds  mowed  out  of  It  In  the  summer,  dur- 
ing each  of  the  three  years  for  which  daln- 
ages  are  claimed.  By  excavating  tbe  cellar 
within  a  few  feet  of  the  ditch  and  placing 
the  foundations  of  tbe  house  on  its  banlu  and 
In  the  cellar  at  the  time  of  the  year  when 
the  ditch  was  dry  or  carried  only  a  little 
water,  plaintlffis  acted  at  their  own  risk,  and 
defendant  would  not  be  liable  for  injury 
caused  by  water  seeping  through  the  soil 
from  the  ditch  or  adjacent  land  into  tbe  cel- 
lar after  the  ditch  became  filled  with  water 
In  the  irrigating  season.  The  cellar  and  tlm- 
l>ers  on  which  the  house  stood  were  placed  so 
close  to  the  ditch  as  to  encroach  upon  a 
reasonable  width  for  seepage  along  defend- 
ant's right  of  way  acquired  by  prior  use.  If 
tbe  defendant  were  liable  under  these  condi- 
tions, the  plaintiffs  and  others  conld  excavate 
cellars  or  lay  foundations  for  buildings  at 
tbe  edge  of  the  ditch  along  its  course  and 
deeper  than  the  ditch  and  recover  damages 
for  any  injury  caused  by  water  percolating 
from  the  ditch,  reeulting  In  the  deprivation 
of  Its  use  by  tbe  defendant  and  the  loss  of  its 
vested  right  Defendant  la  liable  for  any 
damage  caused  by  overflowing  water  which 
would  have  overflowed  If  tbe  tdalntiffis  had 
not  made  any  change  In  tbe  dltdi;  but  de- 
fendant la  not  liable  for  any  overflow  used 
plalntUh*  narrowing  the  ditch  or  lowwlng 
the  banks,  although.  If  the  d^tadant  had 
kept  Oie  ditdi  better  deaned  It  might  have 
carried  through  wltbout  injury  to  tbe  i^ln- 
tlflTs  a  V(dume  of  water  less  than  tti%  ditch 
originally  would  have  carried.  Tbe  plalntlflto 
were  at  liberty  to  diange  the  ditch  to  a  flume, 
pipe,  or  culvert  so  long  as  th^  did  not  les- 
sen its  capacity  nor  interfere  with  the  flow 
as  required  for  the  beneficial  uses  or  pur* 
poses  of  the  defoidant;  bnt  they  cannot  re- 
cover for  injury  resulting  from  any  diange 
in  the  ditch  made  by  thwn.  If  the  defendant 
80  n^lected  to  clean  the  Citch  that  a  part 
of  tbe  water  wbldi  overflowed  into  the  plain- 
tiffs' premises  would  have  overflowed  if  the 
plaintiffs  had  not  changed  the  size  ot  the 
dltcb,  the  burden  of  proof  Is  upon  the  plain- 
tiffs to  show  how  much  damage.  If  any,  was 
occasioned  by  that  part  of  the  overflow.  At 
least  a  part  of  the  overflow  waa  caused  by 


tbe  narrowing  or  lowering  of  ttie  dltcb  by 
the  plaintifflb,  and  tbej  cannot  recover  for 
any  damage  eansed  by  that  part  mat  the 
plalntUb  reduced  its  capadty  by  narrowing 
It  Is  drawn  without  contradiction,  and  that 
they  further  reduced  its  capacity  1^  lowaing 
its  banks  at  cw  near  tbe  «id  of  the  flume 
seems  almost  conclusive  under  the  evidence. 

The .  testimony  of  the  plaintiff  that  the 
water  ran  through  after  the  moss  and  weeds 
were  mowed  out  of  the  ditch,  without  show- 
ing the  volume  of  water  at  that  time,  and  the 
testimony  of  the  plaintiffs'  engineer,  not  bas- 
ed on  any  figures  taken  in  connection  witb 
bis  survey,  that  be  believed  the  water  would 
run  through,  can  have  little.  If  any,  force 
against  the  testimony  of  the  plaintiffs  and 
their  witnesses  that  the  water  ran  over  tbe 
banks  of  the  ditch  on  the  premises.  Indicating 
that  the  ditch  was  lower  there  than  at  other 
places,  and  the  testimony  on  the  part  of  tbe 
defendant  that  the  water  never  ran  over  the 
banks  at  that  place  before  the  plaintiffs 
changed  th^*  ditch,  and  that  tbe  water  did 
not  run  over  the  ditch  at  other  places  at  tbe 
times  during  which  plaintiffs  claim  to  have 
been  damaged.  Considering  that  it  Is  shown 
that  the  ditch  was  narrow  and  low  where  It 
crosses  the  premises.  It  does  not  appear  from 
the  evld«ice  that  the  water  would  have  over* 
flowed  there  If  plaintiffs  had  not  reduced  the 
capacity  of  the  ditch  and  it  had  not  been  kept 
in  better  or  cleaner  condition  by  defendant 
and  consequently  the  overflow  from  the  ditch 
where  it  crossed  the  lots  may  have  resulted, 
from  tbe  plaintiffs'  own  acta. 

As  an  Illustration  of  the  evidence  In  this 
regard,  Mrs.  Malmstrom,  one  of  the  plaintiffs, 
testified:  "Q.  Where  did  it  come  from?  Above 
your  pranlses,  on  your  premises,  or  below 
your  premises?  A.  On  both  sides.  Q.  What 
do  yon  mean  by  that?  A.  Both  sides  of  the 
ditch.  Q.  Did  it  flow  out— I  mean  where, 
witb  reference  to  its  being  above  your  premi- 
ses here,  or  on  the  lots,  or  down  here  (indicat- 
ing)? Where  did  it  come  over  the  banks? 
A.  Bight  on  the  lots.** 

The  broths  of  Mrs.  Malmstrom  testified: 
"A.  I  meant  the  water  was  running  over  the 
dltdi  about  the  height  of  two  Indies.  Q. 
How  long  B  qwce  on  ttM  ditch  was  the  water 
running  over  that  way?  A.  It  was  running 
over  mostly  here  by  the  house,  and  down  thin 
way  (Indicating).  Q.  And  upon  whldti  side 
wasltrunnlng?  A.  On  botb  sides.  Q.  Was  It 
escaping  over  the  dlteh  rapidly?  A.  Not  so 
very  rapld^,  because  tbe  water  does  not  flow 
vOTy  rapidly.  Q.  Where  did  it  go  to?  A. 
Run  on  tbe  land  there.  Q.  Well,  <ai  the  wa- 
ter that  was  running  over  tbe  dltcb  get  back 
into  the  dltcb  further  down?  A.  No.  sir.  Q. 
Where  did  It  go  then?  A.  Stayed  right  there. 
Q.  Just  stayed  on  the  land.  In  othsr  words, 
you  mean  to  convey  the  idea  that  it  backed 
up  over  the  banks  of  the  ditch  onto  Ibe  land, 
about  two  Inches  above  the  bank  of  the  dltcb. 
Is  that  what  you  mean?  A.  Yes.   Q.  Now* 
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■boot  the  north  side  of  the  dltcb?  A.  Well, 
there  wu  water  numbig  out  on  the  north 
■Uch  too.  Q.  Did  It  remain  apon  the  land 
•iflD,  w  did  it  eacape  from  the  landl  A.  No, 
It  remained  on  the  land.  It  was  all  standing 
yon  know.  Q.  And  that  waa  the  lame 
en  the  aoath  aide  of  the  ditch;  yon  mean  to 
cMiTtr  Idea  that  It  backed  np  over  ttie 
bafft  of  the  dltdi  and  stood  there,  la  that 
right?  A.  Wen,  «t  looked  aa  though  It  stood 
thm;  of  coarse^  it  was  pretty  near  all  level, 
tbe  dltcb." 

After  the  defioidant  had  presmted  Its  evl* 
deuce  and  Its  mgineer  had  stated  on  the  stand 
.tbst  the  ahalloweat  place  In  the  OitOk  was 
at  the  loww  end  of  the  flume,  where  It  was 
L6  teet  deep  at  a  point  about  halfway  be- 
tween the  bonae  and  fence  on  the  plaintiffs' 
^anlsee,  and  where  it  would  overflow  If  the 
dltdi  wen  filled  to  Its  capacity  in  othw 
places,  the  plaintiff  leadfled  In  rebuttal,  as  he 
did  ^erlonaly,  ttiat  the  water  had  nm  over 
the  dltdi  at  a  point  below  and  about  SO  feet 
cast  of  his  lots,  and  had  flowed  back  onto 
ibaut  but  thte  was  not  necessarily  a  denial 
at  hla  original  testimony  that  tiie  water  had 
flowed  oT&t  the  banl«  (tf  the  dUch  where  It 
crossed  tbe  lota,  as  had  been  testified  to  by 
Us  other  witnesses.  For  the  water  to  flow 
throBgb  the  ditch  across  the  lots  and  over 
tbe  bank  50  feet  beyond,  and  from  there 
ba^  np  OTer  the  bsnka  of  the  dltdi  <m  the 
lota  where  It  Is  conceded  to  have  orerfiowed, 
withont  first  rising  over  the  hanka  of  the 
dltdi  <«>  the  lots,  tippean  Impossible.  The 
answer  ot  a  witness,  Indoced  br  AlUfol 
rroes  eramlnation,  that  the  water  if  obstmct- 
cd  or  raised  would  OTorflow  at  the  upper  end 
of  the  flame  first,  after  be  had  testified  that 
by  Us  Surrey  tbe  flame  was  much  lower  at 
the  lower  end,  is  not  connnclng  that  tbe  wa- 
tK  wo  old  ran  oTer  at  the  higher  end  first, 
nor  that  the  plaintiff  did  not  lower  the  ditch 
at  the  lower  end  of  the  flume  so  that  the  wa- 
ter ran  orer. 

Under  theee  drcnmstances,  we  are  unable 
to  ssy  that  there  is  any  substantial  evidence 
contradicting  the  testimony  given  by  defend- 
anfa  engineer  and  witnesses  that  the  ditch  Is 
low  on  the  lots  of  plaintiff  where  he  bad  re- 
dDced  its  width  and  boarded  Its  sides,  leveled 
its  banks,  and  planted  vegetables  within  three 
fe^  of  its  edges.  If  It  were  admitted  that 
the  banks  of  the  ditch  had  not  been  lowered, 
tbe  redaction  In  width  conceded  to  have  been 
made  by  tbe  plaintiffs  was  sufficient  to  large- 
ly reduce  Its  capacity,  and  It  Is  not  shown 
that  anything  was  done  to  offset  this  leduc- 
tkm.  Tbe  fact  that  the  water  overflowed 
there  leads  to  the  conclusion  that  tbe  banks 
were  not  raised  there,  or  raised  enough,  by 
plaintiff  to  overcome  the  reduction  in  width. 
Plaintiffs'  mgtneer,  who  had  made  an  exam- 
ination and  taken  a  number  of  elevations, 
teatifled  that  he  believed  that  the  dltdtt  would 
cmny  throng  the  lots  as  much  watw  as 
wonld  pass  through  tbe  culvert  or  bridge  a 
few  fert  above  plaintiffs'  house;  but  he  gave 
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no  flgnrea  on  whldi  to.hase  bjs'^ontfon. 
Sndi  an  (q)lnlon  cannot'*  aV^U  effainst  tiu  tA* 
tlmony  of  the  plaintiffs  and  their  nnmerons 
witnesses  that  by  actual  deoMniatration  the 
ditch  failed  to  carry  the  mter  across  the 
lota  withont  ererflowfng.  Tb»  fkct  that  the 
water  ran  over  the  banks  aa  the  premises 
Indicates  Uiat  the  ditch  was  lower  there  than 
at  other  places,  notwithstanding  the  mere 
opinion  of  any  witness  to  the  contrary,  for 
the  stabbora  fhct  that  water  will  seek  its 
level  and  ran  over  a  low  place  in  tbe  bank 
flrst  most  control.  It  the  plaintiff  at  the 
time  of  boarding  tbe  ditch  and  making  it 
narrower  digged  It  deeper,  this  would  not 
materially  add  to  its  capacity  If  ^e  addltton- 
al  depth  which  he  gave  It  was  loww  than 
the  bottom  of  the  ditch  further  down  on  its 
coarse.  If  tbe  ,ditdi  was  only  1.6  fOet  deep 
at  tiie  lower  aid  of  the  flame,  as  estimated 
by  the  engineer,  it  may  have  been  made  low- 
er at  that  volat  and  fllled  In  with  the  wash 
or  sediment,  which  would  luve  a  tendmcy  to 
bring  it  up  on  the  bottom  to  a  level  or  uni- 
form gradOk  If  the  watw  receded  after  the 
dlteb  was  dsaned  and  the  moss  cut  out,  this 
does  not  prove  that  If  the  moss  had  not  been 
cut  out  the  water  would  have  overflowed  If 
the  dltdi  had  not  been  changed  by  the  plain- 
tiffs. If  Its  capadfy  had  been  reduced  one- 
half  across  the  lots  by  narrowing  the  ditch 
and  lowvlng  its  banks.  It  is  quite  possible 
that  cutting  oat  the  moss  would  allow  what- 
ever  water  was  there  to  recede  and  flow 
througii,  but  still  woald  not  allow  Uie  passing 
of  enough  water  to  fill  the  ditch  to  Its  orig- 
inal capacity,  which  defendant  was  entitled 
to  have  flow  withont  becoming  liable. 

It  appears  that  at  least  a  part  of  the  injury 
for  which  the  plaintiffs  demand  the  greater 
part  of  the  damages  sought  to  be  recovered 
was  caused  by  their  own  acts  In  excavating 
tbe  cellar  and  placing  the  foondatlona  of  the 
house  so  dangerously  close  to  the  ditdi,  or  on 
such  low  and  wet  ground,  that  tbe  cellar  was 
flooded  and  the  earth  soaked  and  softened 
under  the  foundations  by  seeping  and  perco- 
lating water  which  might  have  come  Into  and 
stood  stagnant  In  the  cellar  and  softened  the 
ground  and  settled  tbe  foundations  If  the 
ditch  had  never  overflowed  its  banks.  If  the 
defendant  were  holding  for  any  injury  result- 
ing to  the  plaintiffs  from  their  own  acts  un- 
der these  circumstances,  the  owners  of  ditch- 
es that  traverse  the  lands  of  others  would 
have  little  protection  for  their  prior  rights. 
If  It  be  shown  that  some  part  of  tbe  water 
which  flooded  the  cellar  or  overflowed  the 
ground  came  over  the  banks  of  tbe  ditch  low- 
er down  than  the  plaintiff's  premises,  or  over 
the  banks  on  his  lots,  and  that  such  overflow 
was  not  caused  by  any  act  of  tbe  plaintiffs  In 
changing  the  size  of  the  ditch,  still  tbe  bur- 
den of  proof  would  be  upon  the  plaintiffs  to 
show  how  much  damage  occasioned  by  such 
overflow  waa  caused  by  the  defendant,  which 
damage  would  have  to  be  separated  from 
that  caused  by  overflow  from  tbe  dltdi  by 
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'nf^<if  ^ti  tedactlon  dt  Its  capacity  by  the 
-*ptefii!aA!0r*foj  Vklofa'lUMiy  coald  not  recover. 
Then  was  a  failure  to  make  any  each  sbow- 
Ing  on  tbe  trial,  or  to  prove  that  tbe  defend- 
ant had  caused  damage  In  an  amount  as  large 
as  that  allovred  by  tbe  JudgmoiC,  and  conse- 
quently tbe  evidence  does  not  support  the  ver- 
dict 

It  Is  urged  that  the  plaintiffs  foiled  to  es- 
tablish any  title  on  which  they  can  recover 
because  the  moving  of  the  track  amounted 
to  an  abandonment  of  tbe  right  of  way  and 
cansed  a  revenltHi  of  tbe  land  to  Uie  govern- 
ment,  leaving  no  rl^t  In  tiie  railroad  com- 
pany to  conv^  to  the  plalntUb'  grantor.  It 
is  unnecessary  to  determine  vhetiier  there  Is 
any  merit  in  this  contoitton,  because  xdaln- 
tlffs*  possessUm  of  the  lots  during  the  time 
for  which  they  claim  damages  was  suffldent 
to  enable  them  to  maintain  die  action. 

It  Is  claimed  that  because  tbe  deed  to  one 
ot  tbe  lota  was  taken  In  tbe  name  of  BIrs. 
Malfflstrom  and  the  deed  to  the  other  lots  was 
made  to  the  husband  there  Is  a  misjoinder  of 
parties;  but  It  is  shown  that  the  lot  for 
which  the  deed  was  made  to  her  was  jMld 
for  wltii  mon«y  earned  after  the  marriage* 
and  it  has  beat  held  that  under  tbeae  drcnm- 
stances.  If  tbe  deed  is  taken  in  the  name  of 
the  wife,  tbe  land  Is  still  under  tbe  control 
<a  the  hnsbuid  tbe  same  as  other  oommunJty 
property  standing  In  bis  name.  Dimmlck  v. 
DImmlck.  95  Oal.  823,  80  Paa  647;  Estate  of 
Boody.  113  Col.  082,  46  Pac.  868.  Hence  If 
the  right  to  sustain  the  action  d^iended  upon 
the  deeds  and  was  not  supported  by  the  Joint 
possession.  It  would  Inve  the  action  as  main- 
tainable by  him,  with  her  merely  as  an  un- 
necessary or  surplus  party. 

At  tbe  time  tbe  plaintiff  was  erecting  the 
bouse,  some  objection  was  made  by  defmdant 
to  having  It  on  tbe  ditch,  and  he  signed  the 
following  Instrument:  "This  agreement  made 
this  6th  day  of  February,  A.  D.  1906,  by  and 
between  tbe  People's  Drain  DIt<A  C!ompany, 
tbe  party  of  the  first  part,  and  A.  A.  Ualm- 
strom,  the  party  of  the  second  part,  wltneas- 
eth:  That  for  and  In  consideration  of  the 
mutual  promises  herein  made  the  said  party 
of  the  first  part  agrees  that  tbe  said  party 
of  tbe  second  part  may  maintain  bis  struc- 
ture now  In  course  of  erection  In  Sparks, 
Washoe  county,  Nevada,  over  and  upon  tbe 
ditch  rls^t  of  way  of  the  said  party  of  tbe 
first  part  so  long  as  the  same  Is  not  in  the 
Judgment  of  tbe  said  party  of  tbe  first  part 
detrlmmtal  or  Injurious  to  lis  Interests,  and 
tbe  said  party  of  tbe  second  part,  and  his 
successors  In  Interest  agrees  to  forthwith  re- 
move the  same  tiam  and  (tf  of  the  said  dltob 
right  of  way  of  the  said  parly  of  the  first 
part  forthwith  at  any  time  tbe  said  party  of 
Uie  first  part  tteons  tiie  malntoiance  of  said 
structure  to  be  detrimentel  or  injurious  to 
its  interests  and  notifies  blm  to  do  so.  Peo- 
ple's Drain  Ditch  Cjompany,  by  O.  0.  Boss, 
Preeldmt  A.  A.  Malmstrom." 

Plaintiff  has  testlfled  that  he  did  not  uoOier- 
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stand  its  meaning  at  the  time  be  affixed  bis 
signature,  and  that  he  believed  It  was  an 
agreement  on  his  part  to  keep  the  dttch 
cleaned  out  under  bis  building.  The  In- 
strument was  objected  to  as  being  without 
coiulderatlon  and  Its  admission  refused.  If 
it  be  contended  that  the  right  to  the  dltdi  on 
the  one  part  and  to  the  lote  on  the  other  Is 
fixed  by  law,  and  that  this  pap^  was  with- 
out consideration  and  did  not  coiutltuto  any 
conveyance  or  r^nqulshment,  or  even  li- 
cense, and  whether  it  be  taken  as  written  or 
as  he  testified  be  Intraided,  It  was  an  admis- 
sion the  plaintiff  that  tbe  d^radont  was 
entitled  to  maintain  Its  ditch  across  the 
premises  as  then  existing,  and  as  sutA  ad- 
missible as  the  recognition  of  an  obligation 
on  the  part  of  the  plaintiff  to  Change  or  re- 
move any  part  of  the  buildbig  or  obstruction 
placed  by  him  which  might  Impede  the  fiow 
or  Injure  tbe  defendant 

Objection  was  taken  because  tbe  court  al- 
lowed Mrs.  Malmstrom  to  testify  that  she 
was  rendered  ill  by  the  stench  and  unb«atby 
odors  arising  from  tbe  stagnant  watsr  In  tbe 
ceUor  and  on  the  premises..  This  evidence 
was  not  allowed  for  the  purpose  of  proving 
any  special  damage  from  sickness,  and, 
whether  recovery  should  be  restricted  to 
rental  value  as  contended  or  not,  we  think 
with  the  limitation  placed  upon  it  by  the 
court  It  was  properly  admitted  under  the  al- 
legation of  tlie  complaint  that  the  "watw 
stood  stagnant  in  pools  and  caused  an  ttfen- 
sive  stench  and  unhealthy  and  unsanitary 
odor  to  arise  and  surround  and  fill  plaintiff^ 
dwelling  house,  making  lite  extranely  ni^ 
comfortable  and  almost  unbearable  to  the 
plataitlffs." 

Upon  a  new  trial  the  evidence  relating  to 
damage  claimed  for  any  vegetables  or  crops 
destroyed  diould  be  govomed  by  the  rule  In 
Candler  v.  Ditch  Co..  28  Nev.  167,  80  Pac. 
751,  as  tar  as  the  circumstances  permit 

PlalntlffiB'  instruction  No.  1,  given  by  the 
court,  *'tl»t  it  was  not  the  du^  of  tbe  plain- 
tiffs to  take  any  steps  to  prevent  any  threat- 
ened overfiow  over  their  property,"  given  by 
tlie  court  without  qualification,  is  objection- 
able In  view  of  the  evidaice  showing  that 
the  plalntUta  had  reduced  tiie  capad^  of  tbe 
ditch,  for  it  became  Incumbent  upon  th«n  to 
restore  the  sice  of  tbe  ditch  so  that  it  would 
carry  as  much  water  across  their  premises  as 
It  would  have  oonv^ed  when  tbey  went 
there. 

Tbe  following,  plaintUh'  instnictiim  Na 
12,  Is  also  objectionable  and  should  not  have 
been  given:  "You  are  Instructed  that  the 
doctrine  of  oontrlbutory  negllgenoe  Is  not 
appIlcaUe  to  cases  of  this  nature  If  you  be- 
lieve that  Qie  defraidant  had  knowledge  fit 
the  danger  to  plaintiffs'  premises,  and  could 
have  prevented  tiie  Injury;  and  under  such 
conditions  no  duty  would  rest  upon  the  plain- 
tUfa  to  take  stops  to  avoid  the  conseqo«ices 
of  defendant's  acta  or  omis^ons." 

If  the  doctrine  of  contributory  ne^Ig«ios 
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as  nnderstooa  in  Its  tecbolcal  eenae  by  law- 
yers Is  not  applicable,  it  was  unnecessary  to 
refer  to  It  In  the  Instmctious.  It  may  have 
tended  to  confuse  and  mislead  tbe  Jary. 
Neither  this  nor  any  other  Instmction  should 
be  given  upon  another  trial  which  would  Inti- 
mate to  the  Jury  that  the  plaintiffs  would 
hare  to  bear  themselves,  and  could  not  recov- 
er from  tbe  defendant  for,  injury  resulting 
from  the  acts  of  the  plaintiffs  In  narrowing 
the  ditch  or  lowering  Its  banks,  or  their  neg- 
ligmce  In  falling  to  restore  Its  capacity  so 
tliat  it  would  carry  as  much  water  as  it  did 
before  plalntlffB  changed  Its  size;  but,  on 
the  contrary.  It  will  be  pn^r  to  Instruct 
the  jury  that  the  plaintiffs  cannot  recover 
for  any  Injury  which  resulted  from  such  acts 
of  negligence  on  their  part  The  instmction 
follows  too  closely  language  used  In  the  opin- 
ion In  Shields  v.  Orr  Ditch  Co.,  23  Nev.  354, 
47  Pac.  195,  which  the  court  may  not  have 
felt  at  liberty  to  disregard  durhig  the  hurry 
of  the  trial,  but  a  part  of  which,  after  care- 
ful consideration,  appears  to  be  dictum  or 
not  applicable  to  the  facts  In  tbe  preset 
case.  It  was  said  In  the  decision  there:  "An 
Instmction  also  was  asked  to  the  effect  that 
the  plaintiff  should  have  exercised  ordinary 
care  to  have  avoided  the  consequences  of  de- 
fendant's acts,  and  falling  to  do  so  the  par- 
ties were  In  mutual  fault  The  doctrine  of 
contributory  negllgrace  ^  not  applicable  to 
cases  of  this  nature  where  the  defendant  had 
knowledge  of  the  defects  of  Its  ditch  and 
conld  have  prevented  tbe  Injury." 

The  Acta  are  so  materially  different  as  to 
make  the  two  cases  widely  distinguishable. 
There  the  water  leaked  through  the  banks 
of  tbe  ditch  on  a  rocky  hillside  and  injured 
the  crops  of  the  plaintiff,  who  had  not  nar- 
rowed or  lowered,  or  reduced  the  capacity  of, 
the  ditch  or  caused  or  contributed  to  the  dam- 
age, and  who  was  not  guilty  of  contributory 
or  other  n%llgenc& 

By  narrowing  or  lowering  or  reducing  the 
capacity  In  the  dry  season  of  the  ditch  In- 
volved In  this  case  where  it  crosses  his  prem- 
Ises,  and  failing  to  restore  its  capacity  at  the 
time  of  bl(^  water,  the  plaintiff  became 
guilty  of  negligence  in  not  avoiding  the  con- 
sequences of  his  own  acts,  for  which  it  would 
not  be  Just  to  allow  him  to  recover.  When 
Dslng  the  language  quoted  from  tbe  Shields 
Case,  Justice  Belknap  was  considering  a  pro- 
posed Instruction  to  the  effect  that  the  plain- 
tiff sliould  have  exercised  ordinary  care  to 
have  avoided  the  consequences  of  the  defend- 
ant's acts,  and  not  the  plaintiff's  own  acts, 
which  are  Involved  here,  and  which  raise  a 
very  different  question,  and  it  was  hdd  that 
the  instruction  was  properly  refused. 

The  Jndgmrat  and  order  of  the  district 
eonrt  are  revmed,  and  the  case  is  remanded 
for  a  new  trlaL 

SWfiDNBY.  J.,  concurs.  NOB0BO88,  a 
J.,  concnn  In  the  Judgment 


CBITTENDBN  et  al.  v.  SAN  PnANCISCO 

SAVINGS  UNION  et  al.    (L.  A.  2,329.) 
(Supreme  Ooort  of  California.    Jan.  22,  1910.) 

1.  Costs  (i  244*)— Costs  on  Appeal— Modi- 
fication   or   JtTDOlBNT  —  NKCESSITT  OT 

Award. 

Under  Snprsme  Court  rule  23  (144  Cal. 
zliz,  78  Pac.  xi),  piovidbig  that  "in  all  cases 
In  which  the  JudnneDt  or  order  appealed  from 
is  reversed  or  modiSed  and  the  order  of  reversal 
or  modification  contains  no  directions  as  to  the 
costs  of  the  appeal,  the  clerk  will  enter  *  *  * 
a  judgment  tnat  appellant  recover  the  costs  of 
appesJ,"  appellant  who  succeeds  in  having  the 
Jadament  modified  is  sntitled  to  ooata  of  the  ap- 
peal,  tboogfa  the  order  of  tlie  court  falls  to  so 
state. 

Ed.  Note.— For  oOier  cases,  see  Costs,  Cent 
g.  I  941 ;  Dea  Dig.  I  244.*] 

2.  Costs  (1  244*)— Costs  on  Appuir-Emor 
or  Failubb  to  Mention  Costs. 

Where  under  such  rule  two  Judgments  were 
involved  in  the  appeal,  and  only  one  Is  modified, 
and  the  order  is  ulent  as  to  costs,  appsUant  Is 
entitled  to  costs  only  as  to  tbe  judgmmt  mod- 
ified. 

[Bid.  Notft^For  other  cases,  sse  Costs,  Gent 
Dig.  I  041:  Dec  Dig.  1  2^ 

8.  Coais  (I  244*)  — Cosni  on  Avpsai.— Con- 

BTBUCTION  or  AWAKD. 

Though  the  subject-matter  of  the  action  was 
transferred  by  appellant  after  appeal  taken  and 
brief  filed  and  be  appeared  do  more  in  the  case, 
it  cannot  be  said  that  the  word  "appellant"  in 
the  Judgment  of  remittitur  In  relation  to  costs 
referred  to  the  transferee  rather  than  to  the 
original  appellant 

[Ed.  Note. — For  other  eases,  see  Costs,  Cent 
Dig.  I  945;  Dec  Dig.  1  244.*] 

4.  Costs  (f  83*)— Pbbsons  Entitled  to  Coots 
— Traksteb  or  Intebbst. 

Where  the  transferee  of  the  subject-matter 
pending  a  suit  permits  it  to  1m  prosecuted  in 
the  name  of  the  original  parties,  such  nartiee 
are  entitled  to  tiie  costs  of  the  suit  in  the  ab- 
sence of  a  contract  between  such  parties  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  I  842;  Dec  Dig.  i  8S*r 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Bariwn  Coon^;  Samud  D.  Grow. 
Judge. 

Action  by  James  li,  Crittenden  and  anotiier 
againat  the  San  Frandaco  Savings  Unton  and 
others.  From  an  order  striking  from  the 
files  memoranda  coeta,  idalntilti  appeaL 
Reversed,  with  directions. 

Bldiards  &  Carrier  and  James  L.  Crittm- 
deu,  for  appellanta  Canfldd  &  Starbnck.  for 
respondents. 

SHAW,  J.  In  the  action  of  Kate  M.  BeU 
and  James  L.  Crittenden  v.  San  Francisco 
Savings  Union  et  al.,  the  defendant  San 
Francisco  Savings  nnl<Hi,  upon  a  cross-corn- 
plaint  obtained  Judgment  for  the  forecloenra 
and  sale  of  the  land  which  was  the  subject 
of  the  suit  for  the  purpose  of  paying  a  large 
sum  of  money  to  tbe  San  Francisco  Savings 
Union  out  of  the  proceeds  thereof.  Teresa 
Bell  moved  for  a  new  trial.  So  also  did  Crlt* 
tenden  and  tbe  oil  company.  These  moticNQS 
wrae  denied.   Crittenden  and  Che  oil  com.- 
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pany  appealed  from  tiie  jadgment  Tnesa 
also  appealed  from  parta  of  the  judg- 
ment^ and  botb  of  said  annate  were  present- 
ed In  <nie  transcript  numbered  U  A.  1,913, 
filed  In  tbls  coart  on  iSaj  17, 1908.  Critten- 
den and  the  oU  company  also  appealed  from 
the  order  denying  flielr  motion  for  a  new 
trlal^  and  bo  also  did  Teresa  hfUlf  the  two  ap* 
peals  last  mentioned  being  embodied  In  one 
transcript  numbered  L.  A.  1,927,  filed  In  this 
court  on  June  18,  1906^  In  this  court  these 
appeals  were  all  submitted  together  and  tbe 
opimlon  disposing  of  them  Is  r^rted  In  the 
16Sd  volume  of  California  Beports  at  pages 
64  to  77,  94  Pac.  225. 

The  conclusion  of  that  opinion  Is  as  fol- 
lows: "The  order  denying  both  motions  for 
a  new  trial  is  affirmed.  The  cause  1b  remand- 
ed to  the  lower  court;  with  directions  to  modi- 
fy the  Jndgment  by  deducting  from  the  amount 
directed  to  be  paid  to  the  San  Francisco  Sav- 
ings Union  the  sum  of  $16,679.85,  and,  as  so 
modified,  the  Judgment  will  stand  affirmed." 
Nothing  was  said  in  the  opinion,  or  in  the 
ordw  of  modification,  cimceming  the  coats  of 
appeaL  The  appeals  from  the  Judgment,  em- 
braced in  case  No.  1,013,  was  therefore  gov- 
erned mle  23  of  this  court  providing  that: 
"In  all  cases  in  which  tbe  Judgment  or  or- 
der appealed  from  Is  reversed  or  modified, 
and  the  order  of  reversal  or  modification  con- 
tains no  directions  as  to  the  costs  of  appeal, 
the  clerk  will  enter  upon  the  record,  and  in- 
sert In  the  remittitur,  a  Jndgmrat  that  the 
appellant  recover  the  costs  of  appeal."  144 
Cal.  xllx,  78  Pac.  zi.  -.  In  the  attempt  to  obey 
this  rule  the  clerk  entered  upon  the  record 
and  inserted  in  the  remittitur  In  each  case, 
1,927  as  well  as  1^13,  a  Judgment  that  the 
appellant  recover  costs  of  appeal.  This,  of 
course,  is  to  be  construed  as  Including  tbe 
plural  and  to  give  costs  to  all  the  appellants. 
In  accordance  with  theee  two  Judgments  of 
the  Supreme  Court,  the  two  appellants  filed 
in  the  conrt  below  two  memoranda  of  costs 
on  appeal  under  section  1034,  Code  Civ.  Proc., 
one  for  |266.86  as  tbe  costs  In  case  No.  1,913, 
the  other  for  $1,168.30  as  tbe  costs  In  case 
No.  1,927.  The  court  on  tbe  respondents'  mo- 
tion struck  botb  of  said  memoranda  from  the 
files,  and  from  ttils  order  the  present  appeal 
Is  taken. 

The  orders  denying  a  new  trial  were  the 
only  orders  presented  for  review  on  the  ap- 
peals embraced  In  case  No.  1,927,  I>elng  tbe  ap- 
peals from  the  order  denying  tbe  motions  for 
a  new  trial.  That  order  having  been  affirmed, 
the  appellants  were  not  entitled  to  the  costs 
of  those  appeals.  The  appeals  from  the  Judg- 
ment were  embraced  in  No.  1,913  and  under 
the  rule  aforesaid,  upon  tbe  modification  of 
the  Judgment,  tbe  appellants  were  entitled 
to  the  costs  upon  that  apical.  Teresa  Bell 
filed  no  memorandum  of  costs  in  either  case, 
and  her  rights  and  the  particulars  of  her 
appeal  are  not  Involved.  The  appeal  of  Crit- 
tenden and  the  oil  company  from  the  Judg- 
ment was  takm  more  tiian  60  days  after  the 
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rendittmi  of  flie  JuSgmmt,  and  bence  they 
conld  preset  for  review  upon  that  appeal 
the  Judgment  roll  alone. 

UndOT  these  circumstances,  the  cleA  bad 
no  authority  or  power  to  enter  the  Judgment 
in  favor  of  the  aK>eUant  for  costs  In  case 
Na  1,927.  No  order  having  been  made  by  this 
cour^  except  that  manifested  by  the  afore- 
said rule,  his  power  was  limited  by  the  role 
which  authorized  him  to  enter  the  Judgment 
for  costs  only  in  case  Na  1,913,  the  appeals 
from  the  Judgment  alone.  If  this  clerical  er- 
ror had  been  called  to  the  attention  of  tbe 
court,  the  unauthorized  Judgment  would 
doubtless  have  been  vacated.  Now  tbat  it  Is 
called  to  our  attention  an  order  to  that  ef< 
feet  will  be  made.  The  order,  striking  from 
the  flies  tbe  memoranda  of  costs  on  ai^ieal  No. 
1,927  from  the  order  denying  a  new  trial,  while 
erroneous  upon  the  record  as  It  stood  at  tbat 
time,  was  not  a  legal  Injury  to  the  appellants, 
for  the  Judgment  then  appearing  to  hare  been 
given  in  that  case  was  itself  uuauthorlzed. 
This  error  alone  would  be  Insufficient  to  Jus- 
tify a  reversal  of  the  order.  Tbe  appellants 
were,  however,  entitled  to  the  costs  of  appeal 
from  the  Judgment  and  It  was  error  to  strike 
that  memorandum  of  the  ooatB  In  case  No. 
1,913,  from  the  files. 

The  respondent  upon  tbe  bearing  in  tbe 
court  below  filed  ad  affidavit  showing  that, 
after  the  taking  of  the  appeals  and  filing  of 
the  transcript  in  No.  1,913,  all  the  Interest  of 
Crittenden  and  the  oil  company  In  the  lands 
Involved  In  the  action  were  sold  in  pursuance 
of  the  Judgment  appealed  from  to  Teresa 
Bell  as  administratrix  of  tbe  estate  of  Thom- 
as Bell,  deceased,  and  ttiat  a  deed  was  made 
to  ber  in  pursuance  of  said  sale  on  April  8, 
19i)7.  At  the  latter  date  tbe  appellants'  brief 
had  been  filed  but  the  appeal  had  not  been 
called  for  hearing  in  the  Supreme  Court  Tbe 
appellants,  Crittenden  and  the  oil  compauy, 
filed  no  reply  brief,  and  did  not  appear  in 
this  court  at  the  time  of  the  hearing.  Upon 
this  it  Is  contended  by  tbe  resi>ondent  here- 
that  those  appellants  have  no  right  to  recover 
the  costs  In  case  No.  1,913.  The  argument  1» 
that,  as  they  had  no  Interest  In  the  prt^rty 
at  the  time  the  appeals  were  argued  or  at 
the  time  tbe  opinion  was  filed,  the  word  "ap- 
pellants" iu  the  opinion  and  in  the  Judgment 
and  remittitur  must  be  construed  as  ai^lying 
only  to  tbe  person  or  persona  who  at  tbat 
time  were  interested  in  and  were  prosecut- 
ing tbe  appeals ;  that  Is,  to  Teresa  Bell  al<me. 
They  further  say  a  transfer  by  a  party  to  an 
action  of  his  Interest  In  the  subject-matter 
thereof  carries  to  and  vests  in  tbe  transferror 
all  Interest  ia  the  costs  theretofore  incurred,, 
and  bence  that  these  appellants  have  no  rigbt 
to  such  costs. 

We  do  not  think  the  manner  In  which  the 
appeals  were  presented  and  the  time  at  which 
the  sale  of  the  interest  took  place  would  Jus- 
tify tbe  construction  of  the  word  "appellant" 
contended  for  by  the  respondents.  As  to  the 
other  point,  It  does  not  appear  that  there  waa 
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any  Babstitntion  of  parties,  and  tbere  Is  noth* 
tng  to  show  that  the  right  to  those  ooflts  was 
transferred  to  Teresa  Bell,  or  that  these  ap* 
pellants  abandoned  the  appeal.  They  may 
bare  been  contoit  to  sobmlt  It  upon  their 
<q)ailng  brief.  Wbere  a  transferee  pending 
a  suit  permits  it  to  be  proeecnted  In  the  name 
of  the  original  parties,  there  is  no  mie  of 
law  that  prerents  those  parties  from  recor- 
ering  costs  of  salt  ^at  Is  a  matter  of  con- 
tract between  the  two  with  which  the  adverse 
party  has  no  concern.  Fnrthermore,  the  Judg- 
ment of  this  court  as  to  the  CMts  In  1,913  Is 
still  la  force,  and  It  Is  binding  upon  the  su- 
perior court  and  upon  the  iwrtles  to  the  ac- 
tion. 

This  c(»iclasion,  of  course,  does  not  prevent 
fbe  re«p(HidentB^  upon  the  going  down  of  the 
ranlttltnr  upon  this  appeal,  from  further  con- 
testing the  Items  of  cosbi  by  sbowlni^  If 
tbey  can,  either  that  they  were  not  Incurred 
or  that  the  items  are  too  large. 

For  the  reasons  givai,  the  order  Is  revers- 
ed, with  directions  to  the  court  below  to 
strike  from  the  flies  the  memorandum  of  costs 
on  the  appeal  In  case  No.  1,927  from  the  order 
denying  a  new  trial,  and  for  further  proceed- 
ings, if  any  are  Instituted,  to  retax  the  costs 
of  the  other  ap)>eal.  The  at^lsnts  ha%ln 
•ball  recover  the  costs  of  Oils  appeal. 

We  concur:  ANOELLOTTI.  J.:  BLOSS, 
J.;  HENSHAW.  J.;  LORIOAN,  J.;  MEI> 
VIN,  J. 


In  le  HARTUAN'S  ESTATE:    (Sac.  1,788.) 

(Snpremt  Conrt  of  Califomla.    Jan.  24,  191(k 
Rehearing  Denied  Feb.  23.  1910.) 

1.  Descent  and  Dibtbibution  (|  71*)— Eti- 
DKNCE  or  Reutionship—Suvficibnot. 

Evidence  held  sufflcieut  to  identify  one  B. 
as  the  niece  of  decedent. 

lEA.  Note^For  other  cases,  see  Descent  and 
p^ribution,  Gent  Dig.  {1  229-236 ;  Dec  Dig. 

2.  Habbiaok  (I  50*)— Evidence. 

Under  Code  Civ.  Proc.  fi  1963,  tabds.  28, 
80,  33.  enamerating  as  disputable  presumptioDS 
that  things  have  happened  accordfiu;  to  the  or- 
dinary coarse  of  nature  and  the  ordinary  habits 
of  life,  that  a  man  and  woman  deporting  them- 
selves as  husband  and  wife  have  entered  into  a 
lawful  contract  of  marriage,  and  that  the  law 
has  been  obeyed,  testimony  tliat  a  man  and 
woman  lived  ttwether  as  husband  and  wife,  that 
they  always  caued  one  A,  their  child  and  their 
daaghter,  and  that  she  called  them  father  and 
mother,  was  sufficient  prima  facie  evidence  of 
the  marriage  and  of  the  legitimacy  of  A. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  11  79-80 ;  Dec.  Dig.  I  50.*j 

8.  Descent  and  Dibtbibution  (|  71*>— Pboop 

OP  HEIBSHIF— EviDENtS. 

That  two  men  called  each  other  brother, 
that  eadi  spoire  to  the  other  by  his  first  name, 
and  that  their  conversation  and  conduct  indicat- 
ed relationship,  and  was  consistent  with  the 


fact  that  they  were  brothers,  sufficed  to  estab- 
lish the  fact  of  such  relationship. 

[Bd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  CenL  Dig.  |i  229-236;  Dec  Dig. 
I  71.*] 

4.  Evidence  (S  290*)— Deciabations- Ques- 
tions OF  Relationship. 

Declarations  of  one  P.  to  his  daughter^ 
made  in  the  lifetime  of  W.,  that  he  had  a  broth- 
er W.  In  California,  were  properly  admitted  in 
evidence  to  prove  the  reiatlonsbip ;  it  appear- 
ing that  they  were  made  before  any  controversy 
over  certain  property  arose,  and  that  declarant 
was  dead  when  they  were  offered. 

lEi.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1149;  Dec.  Dig.  i  290.*] 

Department  1.  Appeal  from  Superior 
Court.  San  Joaquin  Comity ;  Frank  H.  Smith, 

Judge. 

In  the  matter  of  the  estate  of  William 
Hartman.  deceased.  From  an  order  distribut- 
ing the  estate  and  from  an  order  denying  a 
new  trial,  the  California  Conference  Associa- 
tion of  the  Seventh  Day  Adventists  appeals; 
Affirmed. 

E.  E.  Pwlin.  for  appellant  O.  B.  Parkin- 
son, tor  respondoit  Aylett  B.  Cotton,  for 
executor. 

SHAW,  J.  The  record  presents  two  ap- 
peals, one  from  an  order  distributing  the  es- 
tate of  William  Hartman,  deceased,  and  the- 
other  from  an  order  denying  a  new  trial  of 
the  matter. 

By  the  provisions  of  his  will  the  deceased 
left  the  sum  of  $2,000  to  the  Stockton  Brancb 
<it  the  Califomla  Conference  Association  of 
the  Seventh  Day  Advaitlsta,  and  the  eutlrfr 
reeidoe  of  his  estate  to  the  said  Califomla 
Conference  Association  of  the  Seventh  Day 
Advendsts.  The  petition  for  distribution 
stated  these  facts,  and  ashed  distribution  ac- 
cordingly. The  last-named  body  Is  an  elee- 
mosynary or  charitable  corporation,  and  It 
Includes  the  so^Ued  Stockton  Brandt,  nam- 
ed as  the  recipient  of  the  92,000  legacy. 
Hartman  executed  said  will  more  than  80 
days  before  his  death.  He  died  on  February 
8, 1904.  Annie  Hartman  Bums  appeared  and 
filed  a  counter-petition  for  distribution,  al- 
leging that  she  Is  the  daughter  of  Peter  Hart- 
man. deceased,  and  that  Peter  was  a  brother 
of  the  testator,  WUllam  Hartman ;  that  she- 
Is  an  heir  of  Oie  testator ;  that  the  gift  of 
the  entire  estate  to  said  diarltable  corpora- 
tion Is  void,  under  section  1313  of  the  &Ya 
Code,  except  as  to  one-tblrd  thereof,  and  ask- 
ing that  the  two-thirds  be  distributed  to  her 
as  the  only  heir.  The  corporathm  an>eared 
and  denied  her  relationship  to  tbB  testator. 
The  court  found  that  she  is  a  niece  of  the 
testator,  as  alleged,  and  his  only  hsir  at  law. 
IMstrlbutlon  was  made  accordingly  of  two- 
thirds  to  her  and  one-third  to  said  corpora- 
tion, $2,000  thereof  b^g  for  the  use  of  the 
Stockton  Branch.  The  corporation  Is  the 
appellant. 

The  main  qnestlon  presented  Is  tiie  suffl- 
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ciency  of  the  evidmce  to  snpirart  the  findiDg 
that  Annie  Hartman  Burns  Is  a  niece  of  the 
testator.  We  think  there  waa  evldraice  Justi- 
fying that  conclusion.  A  brief  statement  of 
the  facts  which  the  evidence  tends  to  prove 
win  show  Its  sufficiency.  William  Hartman 
came  to  San  Joaquin  county  prior  to  1864 
and  contlnned  to  reside  there  until  his  death. 
So  far  as  known,  he  uerer  married  and  left 
no  cblldr«t.  He  was  a  native  of  Hanover, 
Germany,  and  was  naturalized  In  1866.  In 
1864  he  boarded  at  a  hotei  In  Stockton,  Cel., 
Itept  by  Jacob  Byer,  now  of  Lancaitter,  N.  Y. 
He  told  Byer  at  that  time  that  he  came  from 
Lancaster,  but  did  not  say  whether  It  was  in 
New  York  or  Pennsylvania.  In  1862  Peter 
Hartman  lived  at  Lancaster,  M.  Y.  He  and 
one  William  Hartman  were  together  there  at 
that  time.  In  presence  of  B.  J.  Silvemall. 
They  called  each  other  brother,  and  by  their 
first  names.  William  and  Peter.  William 
talked  of  going  to  Oallfomla,  and  was  try- 
ing to  persuade  Peter  not  to  enlist  in  the 
army  of  the  Halted  States.  Peter  enlisted 
and  In  July,  1862,  he  and  SUvemall's  father, 
who  had  enlisted  in  the  same  company,  were 
both  Injured  by  lightning,  and  were  sent 
home  to  Buffalo  on  furlough.  SUvemall  and 
William  Hartman  met  the  two  injured  sol- 
diers at  Buffalo.  Again  Peter  and  William 
addressed  each  other  as  brothers  and  Wil- 
liam helped  Sllvernail  to  talce  bis  father  from 
the  train.  Many  years  afterwards  Silver- 
nail,  In  behalf  ot  his  father,  who  was  apply- 
ing for  a  pension,  ascertained  from  an  army 
comrade  that  William  Hartman  was  in  Stock- 
ton, Cal..  and  wrote  to  him  to  get  his  affidavit 
as  to  the  injury  of  the  elder  Silvemall,  re- 
minding him  of  the  occurrence  at  Buffalo  In 
1862,  and  stating  to  blm  that  the  elder  SU- 
vemall was  an  army  comrade  of  Peter  Hart- 
man, his  brother.  The  letter  was  addressed 
to  William  Hartman  at  Sbx&ton,  Cal.  Wil- 
liam answered  the  letter,  saying  that  he  well 
remembered  helping  to  carry  Silvemall,  the 
elder,  from  the  train  at  Buffalo  in  1862. 
Again,  about  1897,  SUvemall  sent  another 
letter  to  William  Hartman  addressed  to 
Stockton,  Cal.,  and  WlUiam  wrote  another 
letter  to  StIvemaU  and  at  that  time  made 
affidavit  to  the  facts.  This  affidavit  and  the 
two  letters  were  s^t  to  the  pension  office  at 
Washington  and  w^  not  produced.  SUver- 
nan.  on  being  shown  a  photographic  copy  of 
the  signature  of  William  Hartman  to  his  will, 
testified  that  It  was  In  the  same  handwriting 
as  the  signatures  to  said  letters  and  affi- 
davits. The  elder  SilvemaU  could  not  read, 
and  the  witness  had  read  the  letters  and 
affidavits  more  than  once.  He  described  WU- 
liam  Hartman  as  he  rraiembered  him,  and 
his  description  was  similar  to  that  of  the 
testator.  No  other  William  Hartman  had 
even  beoi  known  to  reside  in  San  Joaquin 
county.  Annie  Hartman  Burns  testified  that 
she  was  the  daughter  of  Peter  Hartman  and 
Mary  Hartman,  who  were  husband  and  wife ; 
that  ihe  was  boni  on  Jannair  22,  1868)  at 
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East  Aurora ;  that  her  father  died  at  Cowles- 
vlUe,  N.  Y.,  hi  1879;  that  her  mother  died 
In  1903 ;  that  she  had  no  Uvlng  brother,  sis- 
ter, or  other  relative  to  her  knowledge ;  that 
her  father  bad  told  her  he  had  a  brother 
named  WlUIam  Hartman  who  had  gone  to 
California  at  the  time  of  the  OlvU  War,  and 
who  lived  there ;  that  he  had  received  letters 
from  William  Hartman;  that  he  several 
times  spoke  of  having  a  brother  WUUam,  In 
Callfomla.  East  Aurora,  GowlesviUe.  and 
lAncaster  are  towns  In  western  New  York  a 
few  miles  apart 

There  was  no  contradictory  evidence  ex- 
cept a  statement  in  WUliam  Hartman's  wIU 
as  follows:  "I  have  no  living  relatives  to 
Inherit  anything  from  my  estate"  (see  Pear- 
son V.  Pearson,  46  CaL  628),  and  the  testi- 
mony of  John  C.  Miller,  his  executor,  that 
frequently  the  testator  said  he  had  no  living 
relatives,  and  that  the  testator  never  had 
spoken  to  the  witness  about  having  had  a 
brother.  The  evidence  of  the  relationship  of 
Annie  Hartman  Bums  was  dearly  sufficient 
to  Identic  her  as  the  niece  of  the  testator. 
It  does  not  appear  that  Peter  ever  wrote 
William  Hartman,  and  it  might  well  be  that 
WlUlam  was  not  aware  that  Peter  left  a 
surviving  daughter.  At  most,  these  declara- 
tions by  the  testator  would  only  create  a  con- 
flict in  the  evidence,  which  the  court  below 
decided  In  favor  of  the  nlecdt  a  decision  which 
concludes  this  court. 

The  testimony  that  Peter  Hartman  and 
Mary  Hartman  lived  together  as  husband 
and  wife,  that  they  always  called  Annie  tbelr 
chUd  and  their  daughter,  and  that  she  call- 
ed them  father  and  mothw  Is  sufficient  prima 
facie  evidence  of  their  marriage  and  of  her 
legitimacy.  Code  Civ.  Proc.  S  1963,  subds. 
28.  80,  33.  So  also  the  fact  that  William  and 
Peter  Hartman  called  each  other  brother, 
that  each  spoke  to  the  other  by  his  first 
name,  and  that  their  conversation  and  con- 
duct Indicated  relationship,  and  was  con- 
sistent with  the  fact  that  they  were  brothers, 
suffices  to  establish  the  fact  of  such  relation- 
ship. The  presumptions  of  legitimacy  and 
from  the  identity  of  name  supply  the  fact 
that  they  were  legitimate  (Alldren  of  the 
same  father.  Lee  v.  Murphy.  119  CaL  868, 
51  Pac.  649,  955 ;  Garwood  v.  Garwood,  29  / 
CaL  t^;  Carleton  v.  Townsend,  28  Cal.  221. 
Evldoice  of  eye  witnesses  to  the  marriage 
ceremony,  and  to  the  births,  can  seldom  be 
obtained  to  prove  relationship  and  legitima- 
cy, in  such  cases,  and  for  that  reason  and 
others  the  law  accepts  secondary  evidence 
and  Indulges  in  presumptions,  where  better 
evidence  Is  not  produced. 

The  appellant  is  not  Interested  In  the 
question  whether  or  not  there  are  other  col- 
lateral relatives.  If  Mrs.  Burns  is  an  heir, 
it  cannot  take  more  than  one-third  of  the 
eetete  If  there  are  other  kin,  th«y  alone 
have  a  right  to  atte<^  the  distribution  of  the 
two-thirds  to  htr  as  aoie  heir.  The  dedara- 
tkms  of  Peter  Hartman  to  his  danihter,  made 
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In  the  lifetime  of  William  Hartman,  that  he 
bad  a  l)rother  William  in  California,,  were 
properly  admitted  in  evidence  to  prove  the 
relatlonsliip.  The  appellant  on  tills  point 
cites  the  role  given  In  Taylor  on  Evidence 
and  In  aotne  of  tbe  decisions  on  tbe  question. 
Taylor  states  It  as  follows:  "Before,  how* 
ever,  a  deciaratlon  can  be  admitted  In  evi- 
dence, the  relationship  of  the  declarant  with 
the  family  must  be  established  by  some  proof 
other  than  the  declaration  Itself."  1  Taylor 
on  Ev.  640.  To  this  Mr.  Wharton  adds: 
"For  It  would  be  a  petitio  princlpil  to  say 
that  the  declarations  are  receivable  because 
be  1b  a  member  of  the  family,  and  he  Is  a 
member  of  the  family  because  his  dedara- 
tlona  are  receivable."  1  Wharton,  Ev.  |  218. 
On  the  other  hand,  however.  It  seems  absurd 
to  require,  as  a  foundation  for  the  admission 
of  the  declaration,  proof  of  the  very  fact 
which  the  declaration  is  offered  to  establish. 
The  preliminary  proof  would  render  the  main 
evidence  unnecessary.  There  are  statements 
in  the  cases  which  b&wx  to  recognize  a  rule 
thus  rigid  and  absurd.  Wise  v.  Wynn,  SS 
Miss.  588,  42  Am.  Rep.  881;  Anderson  T. 
Smith,  2  Mackey  (D.  C.)  281;  Blackburn  v. 
Crawford,  70  U.  S.  187,  18  L.  Ed.  186.  But 
for  the  most  part  the  statem^ts  to  this  ef- 
feet  In  the  opinions  mean  no  more  than  that 
the  dedaratiouB  of  persons  not  of  kin,  either 
to  the  <dalmant  or  to  tbe  person  ttom  whom 
descent  is  claimed,  cannot  be  admitted  to 
prove  kinship.  See  Rnlofson  v.  Billings,  140 
CaL  459.  74  Pac.  35 ;  Est  of  James.  124  CaL 
661,  57  Pac.  578, 1008.  In  Estate  of  Heaton. 
136  Cal.  387,  67  Pac.  321,  the  rule  for  which 
appellant  contmds  was  referred  to  only  to 
say  ttiat  it  was  not  applicable  to  tbe  cas& 
The  qnestton  was  not  Involved  nor  decided. 
In  die  present  ease  It  was  sufflctentiy  shown 
that  Peter  Hartman  was  a  member  of  tbe 
family  within  tbe  meaning  of  the  rule.  An- 
nie Hartman  Bums,  bis  daughter,  is  the 
claimant,  and  she  teatifled  to  tbe  relation- 
ship betwem  herself  and  Peter  Hartman. 
On  this  qnestloD  tbe  latest  edition  of  Green- 
leaf  on  E^vidence  says:  "It  is  sometimes 
said  that  where,  for  example,  the  question 
la  whethw  A.  is  B.'8  heir,  tbe  declarant  must 
appear  to  be  related  to  B.,  and  not  merely 
to  A.  This  seems  erroneous,  howew,  alnce 
all  relationship  is  mutual,  and  tbe  question 
whether  A.  Is  related  to  B.  or  a  membw  of 
B.'s  family*  is  also  and  Just  as  much  a  ques- 
tion whether  B.  Is  related  to  A.  or  a  membw 
of  A.'s  family,  and  on  this  point  a  person 
claiming  to  belong  to  A.*s  family  Is  compe- 
tent to  ^>eak;  tbe  drcnmstance  that  the 
eetata  to  be  claimed  Is  In  A.'s  or  B,'8  fam- 
ily being  ImmaterlaL"  1  Oreenl.  on  Ev.  (16th 
Ed.)  I  114c.  Mr.  WIgmore  treats  the  ques- 
tion at  greater  laigth,  as  follows:  "It  fol* 
lows  in  api^Ing  the  forgoing  principle 
that,  where  an  alleged  relationship  betwem 
Doe  and  Boa  Is  to  be  testified  to,  a  relation 
(tf  Doe  may  speak  to  it,  becanse  it  omcenis 
flio  Ttfatlonahlpa  of  Dotfs  family,  while  a  re- 


lation of  Boe  may  equally  speak  to  It.  be- 
cause it  concerns  tbe  relationships  of  Roe's 
family.  Hrace  all  that  Is  required  of  tbe 
declarant  is  a  connection  with  either  one  or 
tbe  other,  but  not  with  both.  This  truth, 
however,  has  been  obscured  by  what  must 
be  regarded  as  erroneous  rulings.  The  ques- 
tion being  whether  Doe  is  related  to  Roe  (for. 
example,  so  as  to  share  in  Roe's  Inheritance), 
tbe  argument  has  been  that  it  would  be  Idle 
to  require  merely  that  tbe  declarant  should 
be  shown  to  be  related  to  Doe  alone,  because 
then  any  family  could  connect  itself  with 
any  other  by  Its  members*  mere  assertion  of 
the  relationship.  But  tbe  proper  way  to 
approach  tbe  question  seems  to  be  a  differ- 
ent one,  and  Is  as  follows:  Any  member  of 
Doe's  line  may  declare  as  to  the  relation- 
ships a.  e>,  memberships)  of  that  family,  and 
any  member  of  Roe's  line  may  declare  as 
to  the  relationships  (L  e.,  memberships)  of 
that  family;  and  tbe  qualifications  of  the 
declarant  as  such  memt)er  must,  of  course, 
be  shown  beforehand,  like  tbe  qualifications 
of  any  witness  (ante,  section  1486).  Thus, 
before  declarations  of  a  supposed  mem- 
ber of  Doe's  family  can  be  admitted,  tbe 
declarant^s  membership  In  Doe's  family— for 
example,  that  he  is  Doe's  son — ^must  be  shown. 
But  that  is  the  whole  effect  of  this  require- 
ment. Tbe  further  question,  if  any.  Is  wheth- 
er a  declaration  of  Doe's  son  that  Doe  is  re- 
lated to  Roe  (for  example,  is  Roe's  cousin) 
Is  a  declaration  as  to  Doe's  family  at  all— 1. 
e.,  whether  it  Is  not  for  tbe  case  In  hand 
solely  a  declaration  about  Roe's  family  re> 
latlonahlps,  as  to  which  Doe's  son  is  by  hy- 
pothesis not  yet  shown  to  be  a  qualified 
declarant  Now  the  state  or  condition  of 
relationship  must  alwa^  in  effect  though 
not  In  form,  be  double  or  mutual ;  L  e.,  the 
fact  that  Doe  Is  cousin  to  Boe  Is  also  the 
fact  that  Roe  is  related  as  cousin  to  Doa 
Hence  a  statement  of  Doe's  son  that  Doe  is 
cousin  to  Boe,  though  In  one  form  an  asser- 
tion of  Roe's  relationships,  Is  also  equally 
a  declaration  that  one  of  the  relations  of 
I>oe  it  e.  one  of  the  mnnbers  of  Doe's  fam* 
lly)  Is  Roe.  for  example,  that  one  of  the 
grandsons  of  Dotfs  grandfather  Is  Boa  It 
Is  therefore  a  declaration  upon  which  Doe's 
6oa  Is  qualified  to  q>eak.  The  doubt  thea. 
can  only  be  as  to  whether  it  should  make 
any  difference  that  In  tbe  case  at  hand  It  la 
Roe's  descendants  who  are  seeking  Doe's  es- 
tate, or  Doe's  who  are  seeking  Roe's  estate. 
This  surely  cannot  affect  the  evidratlal  val- 
ue of  the  declaratlcms ;  for  that  must  de- 
pend on  the  circumstances  at  the  time  of 
making,  and  no  one  has  ever  contended  that, 
apart  from  the  lis  mote  and  kindred  limita- 
tions (ante,  sections  1483, 1484),  It  makes  any 
difference  whetber  a  paroit  belongs  to  a 
poor  or  obscure  branch  of  tbe  family  or  to 
a  rich  and  notorious  one.  Mcmover.  it  is 
nsnally  at  a  later  day  only  that  it  has  be- 
come apparttit  which  branch  wonld  bare  a 
pecuniary  Interest  la  ooimectlng  iti^  wUh 
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the  other.  The  difference,  then,  la  a  matter 
of  the  form  of  the  statement  only,  and  each 
assertions  as  the  above  must  be  treated  as 
In  substance  dedarattona  as  to  Doe's  fam- 
ily relationships.  Whether  It  Is  Doe's  or 
Roe's  family  that  now  happens  to  be  seeking 
the  Inheritance  Is  Immaterial."  2  WIgmore 
on  Bt.  !  1491. 

The  following  cases  are  In  accord  with 
this  doctrine:  SItler  t.  Gehr,  106  Pa.  B77, 
51  Am.  Rep.  207;  Fowler  v.  Simpson.  79 
Tex.  614,  IB  S.  W.  682,  28  Am.  SL  Rep.  870; 
Louder  v.  Schluter,  78  Tex.  105,  14  S.  W. 
205,  207;  De  Leon  v.  McMurray,  5  Tex. 
Civ.  App.  283,  23  S.  W.  1038;  Brown  t. 
Lazarus,  5  Tex.  Civ.  App.  84,  25  S.  W.  71. 
The  confusion  seems  to  hare  arisen  from  the 
Idea  that  snch  declarations  were  competeot 
as  admissions  against  Interest.  They  do  not 
derive  their  evidential  value  or  competency 
from  that  consideration.  They  are  admitted 
from  reasons  of  necessity  because  otherwise 
it  would  frequently  be  impossible  to  prove 
the  kinship  of  members  of  a  family  after 
those  who  knew  the  facts  are  dead.  Their 
evidential  value  comes  not  from  their  being 
admissions  against  the  Interest  of  the  per- 
son making  them,  but,  as  Wigmore  points 
out,  from  "the  probability  that  the  'natural 
effusions*  (to  use  Lord  E3don's  often-quoted 
phrase)  of  those  who  talk  over  family  affairs 
when  no  special  reason  for  bias  or  passion 
exists  are  fairly  trustworthy."  2  Wigmore 
on  Et.  i  14^  "The  evidence  is  in  Its  nature 
of  an  unsuspldons  kind.  It  Is  generally 
brought  from  remote  times,  when  do  ques- 
tion was  depending  or  even  thought  of,  and 
when  no  purpose  would  apparently  be  an* 
swered."  Rex  v.  Erlswell,  8  T.  R.  720. 
Such  declarations  are  safeguarded  against 
the  possibility  of  their  being  declarations  In 
the  Interest  of  the  party  making  them  by 
the  requirement  that  they  must  appear  to 
have  been  made  before  any  controversy  over 
the  property  arose.  To  satisfy  the  rule  that 
the  best  evidence  must  be  produced  and  to 
show  necessity.  It  Is  made  a  condition  of 
their  admission  that  the  declarant  Is  dead 
at  the  time  they  are  ofTered,  or  out  of  the 
Jurisdiction;  and  they  are  sometime  ex- 
cluded -vrhen  it  appears  that  there  are  liv- 
ing persons  whose  testimony  on  the  subject 
could  be  produced. 

The  orders  appealed  from  are  affirmed. 

We  concur:   SL08S,  J. ;  ANGELLOTTI,  J. 


SHAW  T.  SOUTHERN  PAC.  B.  €0.  et  al. 

(Sac  1,787.) 
(Supreme  Court  of  California.    Jan.  25,  1910.) 

1.  Dauaoes  (S  147*)— Injuries— Plea oiho. 

In  an  action  for  personal  injuries,  damages 
from  lou  of  profits  in  business  are  spedal,  and 
the  facta  muat  be  particularly  alleged. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  I  147.«1 


2.  Dahaqkb  m  1S9*}— EviDEiTOB— Adkisbibil- 

ITY. 

In  an  action  for  personal  Injnrles,  the  com- 
plaint alleged  that  plaintiff  had  become  unable 
to  do  any  labor,  and  he  testified  that  his  bosi- 
neas  waa  that  or  loading  railway  cars,  doing  the 
work  by  contract  and  having  several  men  in  his 
service:  that  he  was  a  good  band  at  the  work 
and  prior  to  his  accident  able  to  give  his  full 
time  to  it,  and  do  all  parts  of  it  himself;  and 
that  he  made  a  certain  amount  a  month  on  his 
contracta,  but  that,  after  his  Injury,  he  was  re- 
quired to  work  on  a  salary ;  and  that.  If  he  had 
been  able  to  perform  labor  as  before,  he  could 
get  a  laiger  salary.  Held,  that  It  was  proper 
to  admit  such  testimony,  the  court  having  in- 
structed that  in  fixing  the  damages  the  Jury 
could  take  into  coosiaeratlon  the  inability  of 
the  plaintiff  to  perform  labor,  caused  bj  the 
injuries  received  from  the  defendant's  negll- 
gence,  but  that  they  could  not  award  the  plun- 
tiff  any  damages  to  compensate  him  for  the 
loss  of  his  business,  trade,  or  calling. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  »  428-463 ;  Dec  Dig.  {  158.*] 

3.  Affkai,  ahd  Bbbob  (i  1004*)— Bbtibw— 
Daicaokb. 

A  jud^ent  can  be  reversed  for  excesidve 
damages  only  when  it  appears  that  the  amount 
allowed  is  so  plainly  unjust  and  oppressive  as 
to  suggest  pamoo,  prejudice,  or  corruption  on 
the  part  of  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
gjior^^Cent  Dig.  ||  8944-8947;  Dec  Dig.  | 

D^artment  1.  Appeal  from  Superl<nr 
Court,  O^ilare  County ;  W.  B.  Wallace,  Judg& 

Action  by  J.  H.  Shaw  against  the  South- 
era  Pacific  Railroad  Company  and  another. 
From  a  Judgment  In  favor  of  plaintiff,  end 
from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Affirmed. 

Power  &  McFadzean,  for  appellants.  Lam- 
berson  &  Lamberson  and  H.  T.  Miller,  for 

respondent. 

SHAW,  J,  This  to  an  action  for  damages 
for  bodily  Injuries  to  the  plaintiff,  allied  to 
have  been  caused  by  the  negligence  of  the 
defendants.  The  dafatdants  appeal  from  the 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  complaint  alleges  that  by  reason  of  the 
improper  and  negligent  (deration  of  its  cars 
by  the  employes  of  the  defendants,  while  the 
plaintiff  was  lawfully  In  one  ot  Its  freight 
cars  occupied  In  loading  the  same  with  boxes 
of  grapes,  the  said  boxes  were  caused  to  fall 
upon  the  plaintiff,  "crushing,  bruising,  and 
wounding  him,"  and  that  "by  reason  of  said 
Injuries  plaintiff  has  become  and  is  unable 
to  do  «r  perform  any  labor,  and  has  become 
6ick,  bruised,  sore  and  disabled,  *  *  * 
and  has  suffered  and  Is  now  suffering  great 
bodily  and  i^slcal  pain,  *  •  *  and  has 
been  permanently  crippled  and  will  continue- 
to  suffer  from  said  Injuries  during  the  re- 
mainder of  his  lifetime."  The  damagea  thus 
caused  are  alleged  to  be  In  the  sum  of  $10,- 
000. 

upon  the  trial  the  plaintiff  testified  tbat 
before  tbe  accident  bts  physical  oonditioa 
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was  food,  and  that  Iw  waa  aUe  to  do  ttM 
work  that  he  waa  engaged  In  doing;  and  all 
parts  of  It  Orer  the  objection  (tf  the  de> 
fendants  be  waa  thm  pmoitted  to  testify 
that  bla  bnaliMsa  was  lliat  of  loading  lall- 
road  can  with  fruit,  ^lolng  the  -w(«k  hr 
contract  on  a  large  scale  and  having  from  10 
to  25  men  In  hia  serrlce;  that  be  was  a  good 
tiand  at  &•  work;  that  iwlor  to  tbe  Injur 
be  waa  able  to  give  bla  full  time  to  the  work 
«nd  to  do  all  parte  of  it  himself  and  made 
from  9100  to  9300  a  month  on  bis  contracts ; 
that  after  tbe  injnir  be  did  not  make  any 
money  ont  of  it  becanae  be  was  miable  to 
•nperintend  it  correctly  and  do  the  work; 
that  be  waa  now  working  on  a  salary  of  from 
$80  to  9100  a  nxnitb;  and  that,  if  he  waa 
able  to  pnfftrm  labor  as  before,  he  covld  get 
«  largw  salary.  If  this  evidence  had  been 
allowed  to  go  to  the  jury  for  the  purpose  of 
establishing^  as  the  nKuore  of  tbe  damages, 
to  tbe  plaintiff,  the  lose  of  the  profits  he 
wonld  have  made  If  he  had  continued  In  tbe 
bosiness  In  wbidi  be  waa  engaged  prior  to 
tbe  injury,  it  would  have  been  outside  of  tbe 
iasoes.  A  loss  of  profits  docanot  always  re- 
salt  from  sndi  an  Injury.  /  Damages  ttom 
sndi  loss  of  profits  are  speaal  hi  tb^  na- 
tnre,  and  the  facts  mnst  be  particolarly  al- 
leged in  order  to  admit  evidrace  thereof  and 
Justify  a  recoT^  therefor.  Treadwell  t. 
Wbittler,  80CaLK79^22Fac.26e^6L.B.A. 
488,  18  Am.  St  BqL  175.  Tbe  oo«plalnt 
does  not  all^  a  loas  of  jnofits.  Olie  alle- 
gatlm  la  mat^  that  he  was  rendered  un- 
able to  labor  and  was  permanently  crippledy 
Bnt  the  evidence  was  properly  submitted 
to  tbe  oonslderaUoa  <a  the  Jury  for  a  dlf* 
ferent  pnrpoee.  In  Treadwell  Whlttler, 
sopra,  the  allegation  was  similar,  although 
oot  so  specific  It  was  there  decided  that  it 
was  proper  to  instruct  tbe  Jury  to  consider 
tbe  loss  arising  from  the  fact  that  the  injury 
tvoslTed  rendered  Oie  plaintiff  less  capable 
of  attending  to  his  business  tbsn  before,  and 
that  such  loss  was  not  qieclal  damage,  but 
was  provable  and  recorerable  uuAet  geiwral 
aU^ti<ms  of  permanent  disability.  It  is 
practicaily  conceded  In  the  case  at  bar  that 
under  sndi  allegations  It  would  be  proper  to 
prove  the  business  or  occupation  In  which 
tbe  idsintiff  liad  bera  previously  engaged, 
and  ita  nature,  and  that  the  injury  render- 
ed him  leas  capable^  or  wholly  Incapable,  of 
«ontlnning  anc3i  occupation  or  bodneaa.  Tbe 
auOiorltles  are  in  practical  nnanlmlty  to  that 
extent  Tbe  real  point  of  the  objection, 
therefore,  is  that  while  the  jury  may  con* 
^der  tiie  woric  the  plaintiff  prevloualy  did 
and  waa  able  to  do,  w  the  business  be  was 
ablB  to  and  did  carry  on,  th^  may  consider 
It  only  in  a  general  way,  and  that  wlien 
they  come  to  determine  what  his  financial 
loss  baa  been  from  the  deprivation  of  bis 
former  bodily  ability  and  vigor,  tbey  must 
rdy  on  their  common  knowledge  ns  to  the 
value  ftf  audi  occupation  or  business  to  a 
man  9t  bla  straigth  and  capaci^,  and  that 


fliey  cannot  have  tbe  aid  which  would  come 
from  proof  of  the  amounts  be  had  been  ac- 
customed to  receive  therefrom.  Bvldence  of 
what  a  plaintiff  had  usually  earned  before 
his  Injury,  either  aa  wages  or  in  business  on 
hte  own  account  would  be  the  moat  accurate 
satisfactory  and  valuable  data  from  which 
to  detramlne  the  value  ot  the  time  and  la- 
bor ha  has  lost  by  b^ng  rendered  unable  to 
Gontintie  such  occuiiatton  or  business.  For 
example,  If  he  had  previously  made  (5,000  a 
year  hjr  his  personal  efforts,  and  afterwards 
by  reason  of  his  injury  could  make  no  more 
than  91f000^  his  damage  from  the  depriva- 
tion of  bodily  Btreivth  would  be  much  great- 
er tban  if  he  had  previously  been  able  to 
make  only  92,000  a  year.  Tbe  rulo  contend- 
ed for  would  drive  tbe  Jury  from  the  actual 
facts  of  die  case  to  their  own  surmises  and 
experience  as  a  crlterton  for  decision  as  to 
the  value  <tf  bis  time  and  labor.  Tbo  ao- 
tborities  sanction  tbe  more  accorate  method. 
In  a  B.  U  ft  P.  Ca  V.  Fosten,  60  Kan.  458, 
58  Pac.  466,  the  court  says :  "In  order  that 
the  Jury  may  Intelllgaitly  estimate  tbe  loss 
the  plaintlfl  has  sustained,  it  Is  necesiary 
that  tbey  should  be  InfOTmed  with  reference 
to  his  business  affairs,  and  while  tbey  may 
not  aa  compensation  for  the  loss  of  bis  time. 
Include  speculative  profits,  or  profits  on  in- 
vested csjrital.  it  is  for  fbem  to  say  what 
loss  bas  resulted  to  his  business  because  ot 
bis  being  incapacitated  from  attending  to  It. 
and  to  award  blm  as  damages  the  value  of 
his  time  and  labor  to  himself  in  tbe  transac- 
tion of  bis  own  business^  This  Is  tbe  same 
compensation,  and  tbr  precisely  ttie  same 
reasons,  that  a  derft  ot  agat  doing  tbe  same 
work  for  wages  might  recover  for  bte  loss." 
In  L  ft  O.  N.  By.  Oo.  v.  Irvine,  64  Tex.  633, 
the  court  says:  "If  tbe  hand  ot  a  carpenter 
or  other  mechanic  be  cut  off  tbe  negli- 
gence of  another,  it  would  surely  be  admis- 
sible. In  an  actUm  to  recover  damages  there- 
for, for  him  to  state  what  his  business  was, 
what  be  was  accustomed  to  make  In  Its  pur- 
suit and  the  effect  which  the  hurt  had  up- 
on bis  capacity  to  pursue  that  business." 
And  It  was  said  that  the  same  rule  applied 
where  plaintiff  was  In  mercantile  business 
on  his  own  account,  In  order  "to  show  bow 
far  the  hurt  had  disabled  him  to  follow  bis 
ordinary  occupation."  In  New  J.  Go.  v. 
Nichols,  33  N.  J.  Law,  437,  97  Am.  Dec  722. 
upon  this  question  ttie  opinion  dedarea  that 
"evidence  (rf  the  nature  and  cactmt  of  the 
plalntUTs  business  and  the  general  rate  of 
profit  he  has  realized  ttaereftom,  wbldi  bas 
been  Interrupted  by  the  defendant's  wrong- 
ful act  la  properly  received,  not  on  the 
ground  of  its  furnishing  a  measure  of  dam- 
ages to  be  adopted  by  the  Jury,  but  to  be  tak- 
en Into  consideration  by  the  Jury  to  guide 
them  in  tbe  exercise  of  that  discretion  which, 
to  a  certain  extent  Is  slways  vested  In  the 
Jury."  In  1  Sedgwick  on  Damages,  i  180.  tbe 
rule  is  thus  stated:  "The  most  trustworthy 
basis  of  damages,.  In  such  a  case  Is  the 
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amount  which  the  Injured  party  has  earned 
In  tlie  paBt  TbiM  is,  faowerer,  only  evidence 
from  which  the  Jury  will  be  enabled  to  lay 
what  the  wryieem  of  slich  a  man  aa  the  plaln- 
tlir  are  worth,  and  the  Jury  riumld  dlBtlnetly 
understand  that  It  Is  not  to  be  taken  as  the 
necessary  and  legal  measure  of  damages." 
It  Is  tbe  loss  occaidoned  the  partlealar 
man  who  was  tojnred  that  Is  to  be  ascertalnp 
ed.  If  possibly  and  not  the  lose  wbXtSk  an 
aTerage  man  would  sustain  from  a  similar 
Injury.  The  standard  of  on  average  man  Is 
resorted  to  only  where  tbe  spedflc  evidence 
as  to  the  actnal  -loss  to  the  particular  man  Is 
wanting,  and  where  experience  teadies  that 
then  win  be  some  loss  from  tiie  Injury.  The 
followliuc  authorities  are  of  similar  ^eet  to 
those  above  quoted:  Smltb  v.  &  A.  By. 
Co.,  119  208,  2S  S.  W.  784;  Bchmltz  v. 
St  L.,  etc.  Co.,  119  Ho.  277,  24  B.  W.  472, 
23  I..  R.  A.  260;  Bartley  T.  Trorllcbt,  48  Ho. 
App.  219 ;  Froblsher  v.  Fifth  Ave.  T.  Co.,  81 
Hun,  S44,  80  N.  T.  Sun).  1102 ;  Hamilton  v. 
Great  Falls,  etc,  Co..  17  Uont  8B2,  42  Pac 
860.  48  Pac  718;  Luck  v.  Blpon,  62  Wis.  200. 
8  N.  W.  8U;  Bloomlngton  v.  Chamberlain. 
104  HI.  288;  Chicago,  etc.  Co.  v.  Ueech,  163 
111.  814.  46  N.  B.  290;  Chicago,  etc,  Oo.  v. 
Anderson.  182  111.  298,  65  M.  B.  866;  Wade  v. 
Le  Boy,  20  How.  84,  15  L.  Bd.  813;  Chats- 
worth  T.  Bowe.  166  HI.  116.  46  N.  B.  763; 
North  Cbicago,  etc,  Co.  v.  Brown,  178  III. 
191,  62  N.  B.  864;  Bailey  v.  CentervUle.  108 
Iowa,  20,  78  N.  W.  881 ;  Falangan  v.  Baitt* 
more  A  O.  B.  Co.,  83  Iowa,  648,  50  N.  W.  60; 
Goodbart  v.  Penna.  R.  €6.,  177  Fa.  1,  85  Ati. 
191,  66  Am.  St  Bep.  706;  Blrfeel  v.  Chand- 
ler, 26  Wash.  241,  68  Pac  406;  Ehrgott  v. 
New  York,  96  N.  T.  276,  48  Am.  Bep.  622; 
Cent  P.  T.  Senn,  78  Oa.  709. 

It  Is  true  that  there  are  mai^  decisions  to 
tbe  contrary,  and  some  of  tbe  text-wrltera 
say  that  the  contrary  dedslons  are  In  the 
majority.  But  for  the  most  part  they  are 
based  upon  the  doctrine  that  under  a  general 
allegation  of  permanent  disability  to  work 
evidence  cannot  bcT  admitted  to  prove  ttiat  bis 
disability  rraders  bis  devotion  to  his  business 
less  profitable  to  him  after  tbe  Injury  than  it 
was  b^ore.  In  this  state  tiie  rule  is,  as  es- 
tablished In  Treadwell  v.  Whittier,  supra, 
that  the  Jury  may  under  such  general  allega- 
tions consider  the  permanent  loss  from  the 
fact  that  the  Injury  rendera  the  plalntUT  less 
capable  than  before  of  doing  the  business  In 
which  he  was  previously  engaged.  If  they 
can  consider  a  loss  of  this  diaracter  from 
partial  disability,  they  can,  of  course,  con- 
sider the  loss  from  a  disability  whldi  renders 
him  wholly  unable  to  carry  on  his  former 
buslne^  and  compels  him  to  engage  in  a  busi- 
ness less  remuDeratlre.  And  It  would  be  ab- 
surd to  say  that  the  jury  could  consider  such 
loss,  and  at  the  time  refuse  them  the  aid  of 
any  information  as  to  the  relative  gains  from 
the  business  formerly  carried  on  and  that 
subsequently  eondncted— the  only  facts  that 
would  show  the  actual  value,  to  htm,  of  his 


time  and  labor.  If  the  latter  mre  equally  or 
more  pnrfltalfle,  no  doubt  tbe  defendant  would 
daim,  and  would  be  conceded,  the  rl^t  to 
show  that  fact  in  mitlgatlcm  of  the  damages. 
In  the  states  where  such  proof  cannot  be 
ma^  nnleas  the  loss  of  business  la  specially 
Ideaded,  tbe  rule  Is  uniform  that  where  It  Is 
pleaded,  evidence  of  the  wages  received  or 
gains  from  business,  before  and  after  the  In- 
jury, is  admissltOe.  In  Uils  state,  where  such 
loss  of  business  power  may  be  considered 
without  having  been  specially  pleaded,  it  is 
obvious  that  the  same  rule  should  be  apidied 
and  evidence  of  the  wages  or  galas  before  and 
after  the  injury  admitted. 

The  case  of  Lombardl  r.  California  St  By., 
124  Cal.  811,  67  Pac  66,  Is  not  In  conflict 
with  these  views.  There  the  plalndB  had 
qpedally  alleged  tbe  amount  at  tbe  loss 
reason  of  bis  Inability  to  attend  to  his  busi- 
ness us  he  formerly  did,  and  that  it  consisted 
of  a  spedfled  sum  paid  as  wages  to  men 
woAii^  in  his  place.  He  offered  evidence 
of  special  damages  from  loss  of  profits  In  the 
business  irtilch  was  canrled  on  by  himself  and 
a  partner  In  irtilcb  .  considerable  capttal  was 
Invested,  ocmcernituc  wbldi  then  were  no 
allegations.  It  vras  held  that  this  evidence 
was  Impropwly  Emitted:  The  court  says 
that  tbe  rule  stated  in  Treadwdl  v.  Whittier 
was  not  Involved.  In  the  case  at  bar  the 
plaintur  had  no  capital  Invested,  nor  any 
partner,  and  did  not  plead  a  spedal  loss  of 
profits. 

It  Is  necessary  In  all  mcSi  cases,  spedal 
damage  not  being  in  Issue,  as  stated  by  Ur. 
Sedgwlf^  supra,  to  direct  tha  Jury  that  no 
allowance  as  dainages  can  be  made  for  the 
specific  loss  of  piofite  that  may  be  disclosed 
by  the  evidence  of  the  comparative  gains  be> 
tore  and  after.  Tbis  tbe  court  did  in  13ie 
presait  ease  The  Jury  was  instructed  that 
In  flxli^  tbe  amount  of  damages  tb^  could 
take  into  consideration  the  InabDlty  of  the 
plaintiff  to  perform  labor,  caused  by  the  in- 
juries received  from  the  defesidant's  negli- 
gence, but  aat  they  could  not  "award  the 
plaintiff  in  this  case  any  damages  to  compen- 
sate him  for  tbe  loss  of  his  business,  trade, 
or  calling."  Tbe  evidence  Is  received  solely 
for  the  purpose  of  oiabllng  tiie  Jury  to  mn^e 
Intelllgetrtly  estimate  tbe  loss  occasioned  by 
his  incapacity,  and  not  as  a  basis  f6r  tbe  al- 
lowance of  tbe  particular  losses  indicated. 
It  is  the  usual  and  ordinary  previous  gains  In 
bis  usual  and  ordinary  business  that  .Is  to  be 
considered,  and  not  exceptional  or  extraordi- 
nary profits  from  particular  transactions. 
Hie  Instructions  given  as  above  put  the  mat- 
ter  to  thB  Jury  In  tbe  proper  light  and  we 
must  presume  that  it  prevented  them  from 
allowing  a  loss  of  proflte  as  damages,  and 
that  they  considered  tbe  evidrace  objected  to 
only  to  determine  tbe  plalntUTs  damage  from 
loss  of  earning  power. 

The  app^lante  also  contend  fliat  thB  dam- 
ages are  acesslv^  to  such  an  aUat  as  to 
call  for  tbe  intervention  of  this  court  The 
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InJniT  rendered  tbe  plaintiff  unconsdons  for 
ft  few  moments.  There  WM  a  contraction  of 
ttw  ImnbAT  muedes  and  a  latml  and  poa- 
terior  comtnre  of  the  spine.  The  contrac- 
tloi  tnnMd  four  of  the  TerMme  a  littl*  to 
flw  Tigtxt  He  was  ctmflned  Indoon  for  two 
weeks  became  of  the  In^ry.  He  raffered  from 
cotttinDons  itrong  pains  In  the  back  which 
kept  blm  awake  and  forced  him  to  take  opi- 
ates at  tlmea  to  enabto  blm  to  deep.  He 
did  not  attempt  to  do  the  work  be  had  preri- 
only  been  able  to  do,  nntU  fire  months  after 
the  accident  and  be  then  found  that  be  could 
not  do  It  tor  any  length  of  time.  He  atten^t 
ed  It  aerml  times  aftwwards,  with  the 
■use  leaolt  and  np  to  the  Ome  of  ttie  trial, 
17  months  after  the  injury,  he  was  unable 
to  endure  the  muscular  exertion  necessary  to 
sDcceesfaUy  carry  on  bis  former  business  or 
occupation.  At  ttke  time  ot  the  trial  he  was 
stm  snflmns  from  tlie  Injury.  There  wm 
at  that  time  gmeral  weakness  and  almost  a 
continuous  pain  in  tbe  baCk  which  became 
veiy  severe  after  walking  or  being  on  his 
feet  for  two  or  three  bonra.  He  was  com* 
polled  to  engage  in  clerical  work,  InvolTli^ 
only  slight  muscular  exertion,  and  It  was  less 
remunnattre  than  his  former  business  of 
loading  can.  It  may  be  tbat  tiie  damages 
glTcn  are  more  than  the  plaintiff  has  actually 
sustained.  This  Is  a  Question  primarily  com- 
mitted to  the  discretion  of  the  trial  court 
The  judge  of  that  court  Is  in  a  much  better 
situation  than  are  we  to  determine  the  ques- 
tion. It  sometimes  appears  to  us  from  the 
bare  record  that  probably  an  exceeslTe  tw- 
dict  has  been  allowed  to  stand.  We  are  fre- 
qumtly  asked  to  Interfere  In  cases  which 
would  require  us  to  exercise  tbe  broad  dis- 
cretion of  the  trial  court  In  rerlewiog  tbe 
verdict  Instead  of  the  drcnmscrlbed  dlscre- 
tlm  possessed  by  the  appellate  courts.  This 
we  cannot  do.  We  can  reverse  a  Judgment  (or 
excesslTe  damages  only  whtsk  It  appears  that 
tiie  amount  allowed  Is  so  plainly  nnjast  and 
oppreeslTe  as  to  suggest  passion,  prejudice  or 
conniption  on  the  part  of  tbe  Jory.  Hale  t. 
San  Bernardino  Tr.  Go.  (Cal.)  106  Pac.  83. 
and  cases  dted.  We  do  not  think  tbat  the  case 
demands  our  interference. 
The  Judgment  and  order  are  afflrmed. 

Weeoncnr:  ANaBLLO^rn,  J.;  SLOSSfJ. 


KSEtN  TALLinr  BANE  r.  KOEHN.   (L.  A. 

2,285.) 

(Snpiems  Goart  of  Oallfomia.   Jan.  25,  1910.) 

1.  LnrTTATioir  or  Actions  (i  167*)— Bab  or 

Debt  as  Armmno  SBcuBrrr. 

Under  dr.  Ood^  1  2911,  when  the  debt  se- 
cnred  by  a  mortgage  became  barred  by  Ilmlta- 
tiotifl,  the  mortgage  Hen  was  extinguished. 

[Bd.  Note.-'IV>r  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  651-638;  Dec.  Dig.  | 
167.»1 


2.  LnriTATioN  or  Aorons  (|  164*)— Bas  or 

DXBT  AND  SSODBITT— RETIVAI.. 

Cir.  Code,  |  2911,  provides  that  a  lien  is 
extinguished  when  tbe  debt  aecared  thereby  Is 
barred  by  HmltatioDS.  Held  that,  where  a  debt 
secured  by  mortgage  became  barred  by  limita- 
tions, the  subsequent  'renewal  ot  the  note  evi- 
dencing the  debt  did  not  revive  the  mortgage. 

lEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  619,  648;  Dec.  Dig. 
I  164.-3 

8.  I^rrATiON  or  Aorxons  ^  197*)  —  Evi- 

DEIVCE>~SurnOIBNGT. 

Eividence  considered,  and  AeJd  insufficient 
td  show  that  a  mortgage  lien  was  rerived  after 
the  debt  secured  thereby  was  barred  by  limita- 
tions. 

[Bd.  Note.— For  other  cases,  see  limitation 
of  Actions,  Dec  Dig.  |  107.*] 

4.  Attachkbnt  (I  128*)— Vauditt— Ukdxb- 
TAKina. 

A  writ  of  attachment  Is  Improperly  Issued 
and  void  unless  supported  by  an  undertaking 
eonfonnliv  sobstonaally  to  the  reqnizements  n 
the  statute. 

[EH  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  M  351.  302;  Dee.  Dig.  |  128.*J 

5.  ATTAOHiaNT  a  182*)  —  UNDEBTAKIITa  — 
SumCIBHCT. 

An  attachment  undertaking  was  (ktally  de- 
fective where  it  foiled  to  contain  ibe  stipula- 
tion required  by  Code  Civ.  Proc  |  6S9,  as 
amended  in  1907,  that,  if  the  attachment  should 
be  discharged  on  the  ground  that  plafirUfl  was 
not  entitlea  thereto  uiuer  nction  587,  the  i^aln- 
tiff  would  pay  all  damages. 

[Sd.  Note.— For  otiier  cases,  see  Attachment; 
Gent  Dig.  H  86S-870;  Dea  Dig.  1 182.*] 

6.  ATTAOmOENT  (1  20*)— SUCCBBSIVB  ATTACH- 
MENT. 

A  writ  Ot  attachment  having  been  invalid, 
a  levy  theisnnder  did  not  bar  or  prevent  a  new 
proceeding  In  the  same  action. 

[Ed.  Note^For  other  cases,  see  Attachment 
Dec  Dig.  I  20.*] 

7.  Appeal  aro  Ebbob  (|  874*)— Rbtixw— Ex- 

TXNT. 

An  order  deoytng  a  motion  to  vacate  a  writ 
of  attachment  could  not  be  considered  on  ai>- 
peal  from  an  order  refusing  to  dissolve  a  subse- 
quent writ  of  attachment  in  the  same  action, 
where  it  did  not  appear  that  the  order  in  ques- 
tion relative  to  the  first  writ  had  become  final. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  I  874.*] 

Department  1.  Appeal  from  Superior 
Court,  Kern  County;  Panl  W.  Bennett, 
Ju^^ 

Action  by  the  Kern  Talley  Bank  against 
Charles  Koehu.  Appeal  by  defendant  from 
an  order  refusing  to  dissolve  an  attachment 
Affirmed. 

For  decision  In  Gourt  of  Aroeal,  see  10  CaL 
App.  67A,  108  Fac  ITS. 

J.  W.  P.  Laird.'  Rowen  Irwin,  and  B.  L. 
Foster  (Joseph  H.  Tom,  ot  counsel),  for  ap- 
pellant Qeorge  B.  Wbltakra*,  for  rfspondent 

SHAW.  J.  This  Is  an  appeal  from  an  or* 
der  refusing  to  dissolve  an  attachment. 

Tbe  writ  of  attochmoit  attacked  was  Is- 
sued on  October  2,  1907.  In  pursuance  of  an 
affldarlt  and  undertaking  filed  on  the  same 
day.  Tbe  action  was  begun  on  July  17.  1007. 


"Wot  otasr  eases  sea  sane  tepio  aad  aaotloa  NUIIBBR  la  Dee.  ft  Am.  Diss.  1*07  to  data,  ft  Raportar  IndozM 
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to  recorer  of  defendant  the  amount  of  a 
note  for  $6,820,  dated  October  2,  1000,  and 
maturing  October  2, 1903. 

Tbe  firat  gnmA  of  tlie  motion  to  dlwolve 
the  attadunoit  waa  tliat  tbe  debt  sued  on 
was  secnred  Iqr  a  lien  and  idedgs  of  pnsonal 
property.  Affidavits  and  counter  affldavlta 
were  filed  upon  tbe  bearing.  Tbegr  irere  con- 
flicting upon  some  points.  We  moat  neces- 
sarily acc^  tbe  view  most  fiiTorable  to  the 
plalntur,  b^ng  bound  to  that  extent  1^  the 
decision  of  tbe  court  below.  The  debt  waa 
originally  created  on  Bfay  2.  1898,  and  was 
evidenced  by  a  note  of  that  date  which  be- 
came due  ^gbt  months  after  its  date,  which 
would  be  January  2,  1809.  On  August  S, 
1898,  defendant  executed  to  plaintiff  a  eon- 
tract  purporting  to  be  a  grant,  bargain,  end 
sale  of  an  undivided  one-half  interest  In  a 
quartz  mill  and  ai^urtenances  with  the  rlf^t 
to  use  the  mill  site,  adjacent  ground,  and  wa- 
ter to  operate  the  same.  This  waa  given  and 
accepted,  not  as  an  absolute  conveyance,  but 
as  security  for  the  payment  of  said  note  of 
May  2,  1^8.  In  effect  a  mortgage.  Plaintiff 
did  not  take  possession  of  the  mill  under 
this  mortgage.  This  note  was  not  paid  and 
the  note  sued  on  was  given  in  renewal  there- 
of. Although  dated  October  2.  1000,  tbe 
latter  note  was  not  In  fact  executed  until 
March  24,  1903.  At  that  time  the  original 
debt  and  note  falling  due  January  2,  1899, 
was  barred  by  the  statute  of  limitations. 
The  conveyance  of  the  quartz  mill,  although 
absolute  in  form,  was,  In  effect.  <Mily  a  mort- 
gage, and  when  tbe  debt  wblch  it  secured  be- 
came barred  the  mortgage  ceased  to  be  ef- 
fective and  the  lien  which  It  bad  created  was 
extinguished.  Civ.  Code,  S  2911.  Tbe  subse- 
quent renewal  of  the  note  on  Marcb  24,  1903, 
created  tbe  debt  anew,  but  It  did  not  renew, 
revive,  or  continue  the  mortgage.  Sanford 
r.  Bergln  (Cal.)  108  Pac  336;  Wells  v.  Bar- 
ter, 56  Cal.  843;  Southern  Padflc  Co.  v. 
Prosser,  122  Cal.  417.  02  Pac.  836,  55  Pac. 
145. 

It  is  claimed  that  H.  A.  Blodgett,  as  presi- 
dent of  plaintiff  corporation,  on  March  23, 
1903,  executed  to  Koehn  a  written. declara- 
tion that  the  conveyance  of  the  quartz  mill 
should  stand  as  security  for  the  note  sued  on. 
The  affldavlts  on  behalf  of  plaintiff,  however, 
show  that  the  note  was  executed  on  March 
24th  In  the  absence  of  Blodgett;  that  Blodg- 
ett had  nothing  to  do  with  tbe  renewal  of 
the  note;  that  It  was  done  without  any  agree- 
ment to  revive  or  renew  the  mortgage;  that 
Blodgett  had  no  authority  to  act  for  the 
plaintiff  in  the  matter;  and  that  he  signed 
the  declaration  aforesaid  at  the  request  of 
Koehn,  without  authority  and  In  reliance  up- 
on Koehn's  statement  that  there  had  been  an 
agreement  to  that  effect  between  Koehn  and 
plalntlfTs  casbler.  who  had  attended  to  the 
matter  of  the  renewal  of  the  note  on  behalf 
of  plaintiff,  that  said  statement  of  Koehn 


was  utme  and  that  he  kneir  that  Blodgett 
was  not  authorized  to  act  for  plaintiff.  This 
sufficiently  supports  the  decision  of  the  Iowot 
court  that  Ihwe  was  no  revival  or  renewal 
of  the  mortgage  or  lien.  We  have  assnmed. 
for  tbe  pnzposes  of  the  argument  only,  that 
tbe  lien  oonld  be  renewed  by  the  plaintiff 
and  Koehn  witibout  giving  possesslcm  to  plain- 
tiff and  without  the  sncntlon  of  any  wrlttog 
1^  Koehn. 

Tbe  other  ground  urged  In  support  of  the 
motion  to  dissolve  the  attachment  was  that 
on  July  17,  1907.  and  again  on  September  SO, 
1907,  writs  at  attachment  were  iasved  in  the 
action;  that  each  itt  these  writs  had  been 
levied  upon  property;  tiiat  anch  levies  re- 
malned  in  full  force  and  effect  and  constitut- 
ed liens  upon  property  for  tbe  security  of 
tbe  d^  sued  on;  that  an  atta<Aiment  cannot 
be  had  for  debto  so  secured;  and  that  there- 
fore, tbe  l&tBT  attachment  was  invalid.  We 
need  not  detwmlne  whether  or  not,  after  a 
valid  attachment  has  been  Issued  and  levied 
upon  property  of  the  defendant,  and  while 
It  remains  in  force,  the  plaintiff  may  file 
a  new  affidavit  and  undertaking  and  obtain 
anothw  writ  of  attachment  thereon  in  the 
same  action.  A  writ  of  attachment  is  im- 
properly Issued  and  void,  unless  It  is  sup- 
ported by  an  undertaking  conforming  sub- 
stantially to  the  requlremrats  of  the  stat- 
ute. Hlsler  V.  Carr,  84  Cal.  646;  Oow  v. 
Marshall,  90  Cal.  567,  27  Pac  422;  Tlbbett 
V.  Tom  Sue,  122  Cal.  207,  54  Pac.  741;  8 
Uncy.  of  Plead.  &  Prac.  30.  In  each  of  the 
previous  attachment  proceedings  the  under- 
taking was  fatally  defective,  in  that  it  failed 
to  contain  the  stipulation  required  by  section 
539  of  the  Code  of  Civil  Procedure,  as  amend- 
ed In  1907,  "that.  If  the  attachment  should 
be  discharged  on  the  ground  that  plaintiff 
was  not  .entitled  thereto  under  section  five 
hundred  and  thirty  seven,"  tbe  plaintiff  will 
pay  all  damages,  etc  The  former  writs  be- 
ing invalid,  the  levies  theretm  did  not  create 
valid  Hens  upon  the  property,  did  not  con- 
stitute lawful  security  for  the  debt  sued  on, 
nor  operate  to  bar  or  prevent  a  new  proceed- 
ing upon  a  valid  undertaking  In  the  same 
action. 

It  is  said  that  a  motion  to  vacate  the  writ 
of  July  17,  1907,  has  been  denied,  and  that 
the  order  denying  It  has  become  final.  The 
record  before  us  does  not  show  that  the  or- 
der has  become  final,  nor  does  It  disclose  any 
other  grounds  for  the  motion  than  the  exist- 
ence of  the  sui^XMed  mortgage  lien  which  we 
bere  bold  had  been  extinguished.  Under 
these  circumstances,  the  former  order  cannot 
be  considered  In  the  decision  of  the  present 
appeal.  Naftzger  v.  Oregg,  09  Cal.  88,  SS 
Pac  m,  37  Am.  St  Rep.  28;  In  re  BlytLe^ 
99  CaL  476.  34  Pac  108, 

The  order  Is  affirmed. 

We  concur:  AKOBLLOTTX,  X;  8L0SS,  J. 
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HOUGHTON  T.  KERN  VALLET  BANEetaK 

(L.  A.  2,402.) 
(Sopremt  Ciourt  of  Oalifoinfa.    Feb.  7,  1910.) 

1.  Taxation  Q  421*>— AssESSUEnT  — Valid- 

ITT. 

An  assesament  roll  offered  In  evidence  id  a 
cam  InTolTins  a  tax  title  diowad  entries  aa  fbl- 
lowa:  Under  tbe  headin|^  "Deecription  of  Pvm- 
ert7,"  appeared  the  woraa,  "In  the  town  of  B., 
lot  1,  2.  3,"  and  under  the  heading,  "Block," 
tbe  fisnrei  "132."  Held  tiist,  no  loap  sbowinv 
the  location  of  any  lot  or  Mode  being  Introduced, 
the  aMeument  wa«  prima  fade  Invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  729;  Dec  Dig.  I  421.*] 

2.  Taxation  (|  810*)— Assessment— Validitt 
— Evidence. 

If  an  assessment  of  lota  Is  prima  fade  In- 
safficicnt  b7  reason  of  a  defective  description,  it 
may  he  shown  in  support  of  a  tax  title  based 
thereon  that  there  was  of  record  at  the  time  of 
the  assessment  a  map,  by  aid  of  which  the  de- 
scription would  serve  to  fully  identify  and  lo- 
cate them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1607;  Dec  Dig.  |  810.*] 

8.  Landlord  and  Tenant  (iS  e3*)— Attobn- 

HEST— ESTOPPEI.  TO  DENT  TITLE. 

In  view  of  Gir.  €ode,  |  1948.  providing 
tiut  the  attornment  of  a  tenant  to  a  stranger  is 
voii  unless  it  Is  made  with  the  landlord's  con- 
sent, or  in  consequence  of  tbe  Judgment  of  a 
court  of  competent  jurisdiction,  evidence  that 
where  after  a  tax  sale  of  leased  property,  while 
the  tax  title  was  claimed  by  a  third  person, 
lessor  consented  to  lessee's  payment  of  rent  to 
such  claimant,  and  deducted  such  payment  from 
the  amount  dne  ander  the  original  lease,  it 
amounted  to  an  attornment  to  such  dalmant 
with  lessor's  consent,  terminating  the  relation 
on  which  it  was  soupit  to  base  an  estoppel  to 
deny  lessor's  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  176;  Dec.  Dig.  S  63.*] 

4.  Taxation  (|  788*)— Tax  Deeds— Becitals 

— COHCLUBIVEireSS. 

In  view  of  Pol.  Code^  {  S886,  making  a  tax 
'deed  to  the  purchaser  from  the  state  prima  fade 
evidence  of  all  the  facts  recited  therein,  and  re- 
4)uiring  it  to  recite  "facts  necessary  to  autborlse 
such  sale  and  conveyance,"  a  recital  in  a  deed, 
as  one  of  aadi  tacts,  that  the  amount  bid  was 
not  less  than  the  amount  required  by  section 
3897.  mast  prevail,  in  absence  of  any  showing 
to  tbe  contrary. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1556 ;  Dec.  Dig.  I  783.*] 

«.  Taxation  <|  671*)— Sale  of  Laiii>— Lots 

OB  Pabcels. 

Tbe  question  as  to  tbe  lots  or  parcels  In 
which  land  is  to  be  sold  is  controlled  as  a  gen- 
eral rale  by  tbe  assessment  list 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1854;  Dec.  Dig.  S  671.*] 
•6.  Taxation  (|  841*)— Asssssuent— Sefabate 

Lots. 

Where  separate  lots  in  a  block  are  conti^o- 
ous  and  are  owned  by  a  single  individual,  they 
Biay  be  properly  assessed  as  one  parcel. 

[Bid.  Nate.—Por  other  cases,  see  Taxation. 
Cent  Dig.  I  S74 ;  Dee.  Dig.  f  841.*] 

7.  Taxatioh  (1  671*)— Sale  of  Lots— Single 
Pabcel. 

If  separate  contiguous  lots  in  a  block,  own- 
ed by  a  nngle  indivianal,  are  assessed  properly 
as  (»•  parcel,  sale  of  them  in  bulk  is,  in  effect, 
a  sale  of  a  single  parcel. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1854;  Dec.  Dig.  f  671.*} 


Department  1.  Appeal  from  Superior 
Court,  Kern  County ;  J.  W.  Mahon,  Judge. 

Action  by  R.  E.  Houghton  against  the 
Kern  Valley  Bank  and  others,  wherein  Ng 
Hon  Kim  Intervened.  From  a  portion  of  tbe 
decree  la  favor  of  intervener,  and  from  an 
order  denying  a  nev  trial,  plaintiff  and  de- 
fendants appeaL  Beversed. 

« 

Octave  G.  Du  Py,  Rowen  Irwin,  O.  Brow- 
er,  J.  W.  P.  Laird,  Olney  &  OIney,  W.  S.  Al- 
len, Fred  B.  Borton,  Emmet  H.  Wtlson,  aud 
G.  C.  De  Garmo,  for  appellants.  Nancy  Ella 
Houghton.  Id  pro.  per.  Chas.  N.  Sears,  for 
respondent  and  intervener. 

SLOSS,  J.  This  action  was  brougbt  to  ob- 
tain a  partition  of  a  number  of  lots  sltaate 
In  the  city  of  Bakersfleld,  Kern  county.  Pend- 
ing the  action  Ng  Hon  Kim  filed  a  complaint 
In  Intervention,  whereby  he  claimed,  as 
against  all  the  original  parties,  the  title  to  a 
portion  of  the  property  described  in  the  com- 
plaint, to  wft,  lots  1.  2,  and  3,  In  block  182. 
In  the  Baker  homestead  tract  Tbe  plaintiff 
and  the  various  defendants  answered  the  com- 
plaint In  Intervention,  denying  tbe  interven- 
er's claim  of  title.  The  court  found  that 
said  intervener  was  the  owner  of  the  lots 
claimed  by  blm,  and  gave  blm  a  decree  quiet- 
ing bis  title  thereto  as  against  tbe  plaintiff 
and  the  defendants.  A  partition  of  tbe  re- 
mainder of  the  land  described  In  the  com- 
plaint was  ordered.  The  plaintiff  and  tbe 
defendants  appeal  from  that  portion  of  the 
decree  in  favor  of  the  intervener,  and  also 
from  an  order  denying  their  motion  for  a  new 
trial. 

The  intervener's  asserted  title  was  based 
on  a  deed  from  the  state  following  a  sale  for 
failure  to  pay  taxes.  The  proceedings  lead- 
ing up  to  tbe  making  of  this  deed  are  fully 
set  out  in  the  record,  and  the  only  question 
that  need  here  be  determined  is  whether  tbe 
evidence  sustains  tbe  findings  of  tbe  conrt 
that  tbe  Intervener  acqnlred  title  by  Tirtne 
of  the  tax  proceedings. 

Various  objections  to  tbe  validity  of  the 
assessment  and  tbe  steps  taken  to  collect  tbe 
same  are  presented  by  the  appellants. 

It  Is  urged  that  tbe  assessment  itself  is  In- 
valid for  want  of  a  sufiSdent  description  of 
tbe  property.  Tbe  assessment  roll  or  book 
was  offered  in  evidence,  and  showed  entries 
as  follows:  Under  the  beading,  "Description 
of  Property,"  appears  the  words,  "In  the 
town  of  Bakersfield,  lot  1,  2,  8,"  and  under 
the  heading,  "Block,"  the  figures  "132."  Up- 
on the  trial  the  intervener  offered  no  evidence 
to  show  whether  this  represented  a  general 
system  of  numbering  In  force  In  tbe  city  of 
Bakersfleld.  or  was  according  to  a  subdivi- 
sion of  some  tract  offered  for  sale  by  private 
owners.  The  complaint  describes  the  proper- 
ty as  "In  the  Baker  homestead  tract,  accord- 
ing to  the  map  of  said  tract  filed  in  the  of- 
fice of  the  county  recorder  of  the  county  of 
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Kern,  state  of  Gftllfomla,  on  the  8rd  dar  of 
April,  iSSO"  and  the  complaint  In  InterTen- 
tlon  adopts  the  descrlptl<m  of  the  complaint. 
No  map  showing  the  location  of  an7  lots  or 
blocks  was  Introduced  In  erldencb  Under 
the  dedsioBs  of  this  court  Uiere  aeems  to  be 
no  escape  from  the  condnsloa  that  the  as- 
sessment  Is  prima  fade  loTalUL  , 

In  Miller  t.  Wllllanu^  185  CaL  1S3,  67  Pac. 
788,  the  description  was  "Lots  13,  14^  16,  16, 
17  and  18  In  Blk  V,  Leibrandt  Tract  liOts 
IS  and  20,  Block  O,  Eaye  and  UnlOD  Tract** 
This  was  held  to  be  Insnffldrat  The  case 
Just  dted  hu  sometimes  been  regarded  as 
going  to  the  length  of  declaring  absdutely 
void  an  assessment  based  upon  a  description 
of  this  diaractra.  But  In  subsequent  cases 
It  has  been  explahied  that  ttw  effect  ot  Miller 
r.  Williams  Is  not  so  sweeping.  In  Best  t. 
Wohlford.  144  Cal.  783,  78  Pac.  208,  it  wae 
held  that  an  assessmait  as  fidlows:  "Lot 
four,  blodE  one  hundred  serenty-Height  14.42 
acres,  Rancfao  Rlncon  dd  Diablo"— mli^t  con- 
stitute a  eoffidait  description  of  the  land  If 
made  certain  by  the  introduction  of  a  map 
showliv  the  Iota  and  blocks  ddineated  there- 
on as  described  In  the  assessment  Similar 
was  the  holdii«  in  Balrd  v.  Monroe,  IfiO  Cal. 
500,  89  Pac  3SZ,  where  the  assessmoit  was 
upheld  when  aided  by  the  Introduction  of  the 
recorded  map  of  the  tract  designating  with 
certainty  the  proper^  referred  to  in  the  as- 
sessm«it  Finally,  In  Fox  t.  Townsoid,  152 
Gal.  51.  91  Fa&  1004,  1007,  the  court  had 
before  It  a  situation  like  the  one  whldi  con- 
fronts us  htre,  and  substantially  similar  to 
that  in  Miller  r.  Williams.  The  assessment 
there  reUed  <m  described  the  property  as  fol- 
lows: "In  LOB  Ai^et  County.  In  Electric 
Ry.  Homestead  Assn.  Tr.  Lot  17  SloA  20." 
The  record  did  not  show  the  introduction  of 
any  map  In  oTidence,  or  that  there  was  any 
map  of  any  kind  in  existence  at  any  time  dur- 
ing the  tax  proceedings.  The  description  was 
held  to  be  Insuffldent;  the  court  stating  Its 
position  as  follows:  "In  MUler  v.  Williams, 
an  action  to  quiet  title,  it  was  held  that  such 
a  description  in  an  assessmoit  Is  not  sufficient 
prima  facie  to  identify  the  portion  assessed. 
In  that  case,  as  in  this,  there  was  no  attraipt 
to  supp1an«it  the  assessment  description  by 
evidence  showing  that  it  did  sufildently  Iden- 
tify the  land.  The  theory  of  the  decision  ap- 
parently Is  tiiat  a  description  of  this  kind 
is  of  sudh  a  nature  as  to  Indicate  that  the 
property  can  ordinarily  he  located  only  by 
reference  to  some  map  or  plat  uid,  no  such 
map  or  plat  being  referred  to  as  being  In  ex- 
istence, the  description  Is  prima  fade  insuffl- 
dent There  Is  no  presumption,  in  the  ab- 
sence of  such  a  refwence,  that  there  Is  such 
a  map  In  exlsteoce."  Anc^  further:  "The  lat- 
er cases  of  Best  T.  Wohlford,  144  Cal.  783  [78 
Pac.  2d3],  and  Balrd  t.  Monroe,  150  CaL  660 
[8&  Pa&  852],  aoe^ng  the  rule  at  Millar  t. 
Williams,  as  correct  estaUlsh  the  doctrine 
that  while  such  description  to  prima  ftde  in- 
suffldent It  may  be  in  fact  suffldoit  to  iden- 


(CaL 

tuy  the  property,  and  Qtat  vhetha  m  not  it 
is  so  snffideut  is  a  questltm  of  tect  to  be  de- 
termined by  the  trial  court  upon  sudi  e?i- 
dence  as  may  be  presented  on  that  Issne.  The 
party  relying  on  an  assessment  containing 
such  a  description  may  therefore  sun)lement 
his  case  by  sbowing  that  lite  description  in 
the  assessment  was  in  fact  snffldent  to  iden- 
tify the  land." 

Upon  the  authority  of  tliese  cases,  it  must 
tixenlon  be  held  that  there  was  before  the 
court  no  evidence  sufficient  to  Justify  It  in 
holding  that  the  intervener  had  acquired  tlUe 
by  virtue  of  valid  tax  proceedings.  The  pro- 
ceedings In  question  were  based  upon  an  as- 
sessment which,  standing  alone,  was  prima 
facie  Insuffldent  Upon  a  new  trial  it  will, 
of  course,  be  competent  for  the  Intervener  to 
offer  evidence  for  the  purpose  of  showing  that 
the  description  was  sufficient.  To  this  end 
he  may  show,  If  It  be  the  fact  that  there 
was  of  record  at  the  time  of  the  assessment 
a  map  by  the  aid  of  which  the  description 
of  the  lots  In  question  would  serve  to  fully 
and  completely  Identify  and  locate  them. 

A  new  trial  will  be  necessary  by  reason  of 
what  we  have  stated.  As  a  guide  for  further 
proceedings  we  shall  give  attention  to  such 
other  points  made  by  an>dlants  as  may  arise 
again. 

It  appeared  that  the  record  title  to  the  land 
stood  In  the  name  of  one  Celsus  Brower,  who 
held  as  trustee  for  the  plaintiff  and  the  vari- 
ous defendants.  Brower  had  executed  a  lease 
of  the  property  to  the  Intervener,  who  bad 
taken  jwBsesslon  thereunder,  and  bad  accept- 
ed grants  from  the  purchasers  under  the  tax 
sales  before  the  expiration  of  the  term  of  the 
lease  with  its  tttenslons.  It  Is  uiged  that 
said  IntOTvener  was,  as  tenant  of  Brower,  es- 
topped to  deny  the  title  of  the  latter.  We 
need  not  enter  into  the  questloa  whether  the 
doctrine  preduding  a  tmant  fnxn  questiim- 
Ing  his  landlord's  title  prevents  reliance  upon 
a  tax  title  acquired  under  a  sale  made  after 
tb.9  executltm  of  the  leaser  21  Cyc.  855; 
Tdch  V.  Arms,  6  Gal.  App.  475,  90  Paa  962. 
Thwe  was  here  evidence  sufficient  to  Justify 
the  court  in  finding  that  after  the  tax  sale, 
and  while  the  tax  title  was  dalmed  by  one 
Morrison,  Brower  had  consented  to  Uie  inter- 
vener's payment  <tf  rent  to  Morrison,  and  had 
deducted  such  payment  from  the  amount  due 
under  the  intervener's  original  lease;  This 
amounted  to  an  attornment  to  Morrison  with 
the  cmisent  of  the  landlord.  CMv.  Oode^  f 
194Si  Jackson  r.  Davis,  5  Cow.  (N.  T.)  123, 
15  Am.  Dec.  451 ;  24  QyC;  956.  Su(A  attorn- 
ment terminated  the  relatlm  of  landlord  and 
tenant — the  relation  which  forms  the  sole 
baite  ot  the  alleged  estoppel 

It  Is  urged  that  the  trial  court  erred  in  ad- 
mitting in  evldoice  tax  recdpts  Ahowlng  the 
payment  by  the  intervener  of  taxes  upon  the 
land  in  controversy.  We  do  not  see  the  ma- 
twiallty  of  thto  evidence  (Keane  v.  Cannoran, 
21  Gal.  281,  808»  82  Am.  Dea  738),  but  the 
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record  does  Dot  disclose  any  exception  to  the 
rulings  complained  of. 

The  point,  raised  for  the  drst  time  in  the 
Tepij  brief,  that  the  land  was  sold  to  the 
state  for  more  than  the  amonnt  of  taxes  and 
the  costs  actually  dne.  Is  not  supported  1^ 
the  record.  The  argument  is  based  upon  the 
assnmptlon  that  the  land  sold  covered  (In  ad- 
dition to  the  property  In  controrersy)  only 
certain  land  In  the  town  of  Tehachapl  and 
lots  In  the  Dmry  addition.  It  appears,  how- 
ever, from  the  tax  "collector's  deed  to  the 
state  that  the  sale  included  four  lots  In  the 
Lowell  addition,  and,  taking  these  Into  ac- 
coant.  It  appears  that  the  amount  of  taxes 
and  costs  was  correctly  computed  and  stated 
In  the  deed.  The  same  answer  may  be  made 
to  the  point  that  the  tax  collector.  In  recelT- 
Ing  and  accepting  a  bid  upon  the  sale  by  the 
state,  did  not  Include  taxes  for  the  years 
1900,  1901.  and  1902.  SecUon  3897  of  the 
Political  Code  provides  that  no  bid  shall  be 
received  or  accq;>ted  at  snch  sale  for  less  than 
the  amount  of  all  taxes  levied  \ipou  such 
property  and  Interest,  costs,  penalties,  and  ex- 
penses up  to  the  date  of  snch  sale.  There 
la,  however,  no  evidence  In  tbe  record  that 
any  taxes  were  assessed  or  levied  upon  the 
land  In  question  for  the  years  1900, 1901,  and 
1902.  The  deed  to  the  purchaser  from  the 
state  Is  prima  fade  evidence  of.  all  tbe  facts 
recited  therein  (Pol.  Code,  {  3808),  and  Is  re- 
quired to  recite  "the  facts  necessary  to  au- 
thorize such  sale  and  conveyance."  The 
deed  in  question  recited  as  one  of  such  facta 
that  the  amount  bid  was  not  less  than  the 
amonut  required  by  eectlon  3897  of  the  Politi- 
cal Code.  In  the  absence  of  any  showing  to 
the  contrary,  this  recital  must  prevail. 

Tbe  remaining  point  is  that  the  authoriza- 
tion from  tbe  State  Controller  to  the  tax  col- 
lector required  the  land  to  be  sold  In  separate 
lots  or  parcels,  whereas  It  was  In  fact  sold 
as  a  whole.  It  appears,  however,  that  tbe 
land  sold,  while  described  as  lots  1,  2,  and 
S,  was  really  assessed  as  a  whole.  "The 
question  as  to  tbe  lots  or  parcels  In  which 
tbe  land  Is  to  be  sold  is  controlled,  as  a  gm- 
eral  rule,  by  the  assessment  list."  27  Am. 
&  Eng.  Ency.  of  Law  (2d  Bd.)  834.  Where 
■^rate  lots  in  a  block  are  contiguous,  and 
are  owned  by  a  single  Individual,  they  may 
properly  be  assessed  as  one  parcel.  People 
V.  Morse,  43  Cal.  534 ;  Cooper  v.  Miller,  113 
Cal.  238,  45  Pac  325.  If  so  assessed,  there 
■eems  to  be  no  good  reason  for  holding  that 
a  sale  of  them  In  bulk  is  not,  in  effect,  a  sale 
ot  a  single  parcti.  There  may,  no  doubt,  be 
conditions  nnder  which  a  joint  assessment 
of  separate  lots  would  be  Improper,  as,  for 
example,  where  the  lots  are  not  contiguous, 
or  improvements  on  one  are  chained  against 
all  (Terrlll  v.  Groves,  18  Cal.  149),  but  no 
sodi  ctmdltlons  appear  here.  The  mere  fact 
that  the  sale  included  several  lots,  sold  ap- 
parently. In  gross,  does  not.  under  the  rule 

•rw  oUwr  CMM 


declared  In  Coc^  v.  Miller,  supra,  establish 
that  the  several  lots  did  not  together  form  a 
ringle  panxd, 

Tbe  portitm  of  the  Judgment  appealed  from, 
and  the  order  denying  appellants'  motion  for 
a  new  trial,  are  reversed. 

We  concur:  SHAW,  J. ;  ANOBLLOTTI,  X 


MILLER  V.  BAT  CITIES  WATER  CO.  et  al. 
(S.  P.  4,814.) 

(Supreme  Court  of  California.    Feb.  4,  1910.) 

1.  Watbbs  and  "Water  Courses  (I  100*)— 
UNDBBoaocnD  CnANNEi/— Rights  or  Lahd- 

OWHBB.  . 

The  rigbt  of  a  person  owning  land  on  a 
channel  of  under^ound  water  is  not  measured 
by  whether  tbe  water  is  under  pressure  or  not, 
but  by  whether  the  water  comes  to  him  in  a 
natural  defined  flow,  so  as  to  constitote  a  part 
or  parcel  of  his  lands. 

[S».  Note.— Vor  other  cases,  see  Waters  and 
Water  Couises,  Cent.  Dig;  f  100;  DecL  Dig.  i 
100.*] 

2.  Watebb  ako  Water  Cottbsbs  (|  107*}— 
Diversion— Evidence— FiNOiNGS. 

Iq  a  suit  to  restrain  the  misappropriation 
ot  water  from  an  undereround  channel,  evi- 
dence hM  to  sustain  a  fioaing,  as  to  the  geologi- 
cal formation,  that  complainant's  land  oveilav 
an  underground  gravel  stratum  saturated  wits 
water  feeding  hts  artesian  well,  and  that  defend- 
aotA  threatened  and  intended  to  take  and  divert, 
and  unless  restrained,  would  take  and  divert, 
all  the  waters  of  a  river,  both  surface  and  sub- 
surface, which  supplied  such  gravel  stratum,  to 
complainant's  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  ConcMS,  Cent  Dig.  |  117;  Dec.  Dig.  | 
107.*] 

8.  Waters  and  Watxb  Conasss  (|  100*)— 

UNDEaQBOUND  WaTEB-BEABIHO  STEATUM— 

Rights  or  Owneb. 

The  owner  ot  land  having  an  underground 
water-bearing  -stratum  supplied  by  the  flood  wa- 
ters of  a  stream  bas  a  primary  right  to  tbe  full 
flow  of  the  stream  at  flood  in  order  to  bring  his 
stratum  up  to  its  water-bearing  capacity,  thoufdi 
not  to  the  extent  that  they  may  replenish  his 
water-bearing  stratum,  as  against  the  right  of 
an  appropriator  to  divert  any  part  of  the  waters 
for  commercial  use  beyond  tiie  watershed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig:  |  109;  Dec.  Dig.  | 
100.*] 

4.  Watebs  and  Wateb  Courses  (I  107*)— 
Watebs  of  Stbeam— Appbopriation— Un- 
debgrocnd  Wateb- RiABiira  Stbatuu. 

Where  the  accustomed  flow  of  a  stream  Is 
more  than  necessary  to  supply  an  undererouod 
water-bearing  stratum  Bupplying  complainant's 
land  witb  water  for  irrigation,  the  burden  is  oa 
an  appropriator,  claiming  the  right  to  appro- 
priate the  surplus  flood  waters  of  the  stream  for 
use  beyond  the  watershed,  to  show  that  such 
flood  waters  were  in  fact  wasted  or  lost  waters. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  117;  Dee.  Dig.  | 
107.*] 

5.  TBXAL  a  801*)— PlVDnrOB— BviDEffOE. 

No  floiaing  is  required  on  an  averment  as  to 

which  there  is  no  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1914;  Dec  Dig.  I  391.*] 
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6.  Watehs  and  Water  Coubbeh  (f  lOT*)— 
Watebs  or  Stbeau~Di VERSION— Findings. 

Complainaot  alleged  that  defeodants  were 
threateoing  and  intending  to  divert  and.  carry 
away  "the  waters  of  Coyote  rirer"  beyond  their 
own  lands,  and  prevent  the  same  from  ever  re- 
tandng  to  the  river  or  flowing  through  the 
gravel  within  the  gorge  and  supplying  a  gravel 
stratum  under  complainant's  land,  into  which 
complainant's  well  was  sunk,  thereby  depriving 
complainant  of  waters  to  irrigate  his  land,  and 
brntarablr  ^w^yg^iFg  the  same.  Beid,  that 
BudS  allegation  stated  In  efFMt  tbat  defendants 
intended  to  divert  all  the  wateiB  of  the  stream, 
and,  the  court  having  found  the  same  to  be  true, 
Buch  finding  sufficiently  found  the  quantity  of 
storm  waters  which  defendants  intended  to  take, 
under  a  claim  that  they  were  entitled  to  appro- 
priate and  use,  beyond  the  watershed,  the  flood 
waters  of  the  stream. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CeiiL  Diff.  fi|  U6,  117;  Dec 
Dig.  S  107.«] 

7.  Waters  and  Water  Goubses  (8  107*)— 
Flood  Watebs— Divebsion— Findings. 

The  owner  of  land  underlain  by  a  water- 
bearing gravel  formation  fed  from  an  adjoining 
stream  beiog  entitled  to  have  the  flood  waters 
of  the  stream  supply  by  th^r  flow,  force,  and 
volume  the  artesian  stratum  in  which  his  well 
Is  sunk,  a  finding  that,  if  a  "large  portion"  of 
such  flood  waters  is  diverted  by  defendants  aa 
intended,  the  gravel  stratum  will  be  deprived  of 
water  to  <»mplainant's  irreparable  injury  is  suf- 
fldent  to  flOBtala  a  Judgment  enjoining  defend- 
ant's appropriation,  independent  of  any  flndlng 
aa  to  the  exact  quantity  measured  in  second  feet 
or  gallons  necessary  to  cause  such  result. 

[Ed.  Note.— For  other  cases,  see  Waters -and 
Water  Courses,  Cent.  Dig.  §S  116,  117;  Dec. 
Dig.  i  107.*1 

S.  Watebs  ash  Wateb  Goubses  (|  101*)— 
Feboolatinq  Waxkbs  —  Biobts  of  Land- 
owrkb. 

The  common-law  rule  applicable  to  perco- 
lating waters,  which  gave  a  landowner  all  that 
lay  beneath  it,  with  a  right  to  interrupt  and 
take  away  waters  passi&K  to  his  neighbor  s  well, 
haB  been  modiSed  in  Califomia  by  the  applica- 
tion of  the  doctrine  sic  ntere  tuo,  which  gives  to 
each  landowner  only  the  right  to  a  reasonable 
supply  for  irrigstion  and  other  ordinary  uses 
apon  hia  land. 

WEd.  Note.— For  otlier  esBes.  see  Watera  and 
Bter  Courses,  Gent.  Dig.  H  HO,  111;  Dec. 
Dig.  I  lOl.*] 

9.  Watebs  and  Wateb  Goubses  {8  105*>— 
iPebcolatinq  WATKK9— Diversion— Sale. 

The  rights  of  owners  of  land  overlying  a 
water-bearing  artesian  stratum  to  withdraw  and 
use  the  waters  are  correlative,  so  that  one  may 
not  divert  such  waters  for  sale  elsewhere  to  the 
Injuiy  of  others. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  GourMS,  Cent  Dig.  |  IIS;  Dee.  Dig.  8 
105.*] 

10.  Waters  and  Wateb  Courses  (8  lOl*)— 

RiFABIAN  RiOHTa— DiVEBSION   OF  WATERS 

or  Stbeah— Pbbcolatino  Wateb. 

One  riparian  owner  is  not  entitled  to  divert 
the  waters  of  a  stream  for  use  at  a  distant 
point  for  commercial  purposes,  so  as  to  prevent 
another  ripariao  owner,  to  whom  the  waters 
would  otherwise  be  available,  from  using  them 
on  his  lands,  and  this  rule  is  equally  applicable 
as  between  owners  of  land  overlying  a  common 
Bubstratum  of  percolating  water. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Gonrsea,  Cent  TAg.  H  11(^  HI;  Dea 
Dtir.  «  101.*1 


11.  WATKRfl  AHD  WaTEE  GOUMBS  (|  lOl*)" 
AfFBOFBIATIOIT— INJUBT  TO  ABTBBIAIf  WELL 

Only. 

An  appropriator  of  the  waters  of  a  stream 
may  not  carry  them  beyond  the  watershed  for 
commercial  purposes,  to  the  injury  of  the  own- 
era  of  laud  overlying  an  artesian  stratum,  which 
is  BO  connected  with  the  stream  as  to  derive  its 
supply  of  water  by  percolation  therefrom. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Goniaes,  Gent  Dig.  SI  110,  111;  Dec. 
Dig.  8  lOl.*] 

12.  Waters  and  Water  Coubsbb  (|  107*>— 
Diversion  —  URDEaaBOUND  Stbatiw  —  in- 
junction. 

An  owner  of  land  overlying  an  underground 
saturated  stratum,  receiving  its  supply  from  a 
stream  or  saturated  plane.  Is  entitled  to  enjoin 
the  diversion  of  the  waters  of  the  stream  or 
saturated  plane,  or  other  well-defined  supply, 
for  use  elsewhere  than  on  lands  to  which,  aa 
waters  of  the  stream,  they  are  riparian,  or 
which,  as  waters  of  an  underground  stratum, 
they  may  1>q  reasonably  and  usefully  applied  to 
the  overlyiDg  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  OonrseB,  Cent  Dig.  1  117;  Dec  Dig.  | 
107.*] 

13.  Waters  and  Water  Courses  (8  79*)-« 
Diversion — "Flood  ob  Storm  Waters.*^ 

While  an  appropriator  may  divert  for  use 
to  any  point  beyond  the  watershed  any  portion 
of  the  waters  of  a  stream  which  can  serve  no 
useful  purpose,  either  to  the  riparian  owner  or 
in  supplying  an  underground  Btratum,  or  which 
are  in  excess  of  the  quantity  necessary  for  that 
purpose,  waters  of  a  stream  are  not  necessarily 
"flood  or  storm"  waters  t)ecauBe  the  flow  is  In- 
creased by  unusual  rains  beyond  normal,  so  long 
aa  the  water  is  confined  to  the  general  channel 
of  the  stream,  nor  so  long  as  the  waters  perform 
an  indispensable  service  ia  pressing  into  the 
gravel  beds  or  trough  the  waters  which  go  to 
supply  the  various  artesian  strata,  from  which 
the  overlying  landowners  obtain  water  by  means 
of  wells. 

[E)d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  i|  70^  71;  Dec.  Dig. 
S7ft*] 

14.  Waters  and  Wateb  Courses  d  107*)— 
Diversion— Defenses. 

Where  complainant  sued  for  an  injunction 
to  restrain  a  diversion  of  the  watera  of  a  stream 
as  soon  as  it  reasonably  appeared  tbat  the  pro- 
posed diversion,  by  the  pump  and  appliances  of 
defendant  as  installed  and  operated,  would  affect 
complainant's  water  supply  to  his  artesian  stra- 
tnm,  complainant  was  not  subject  to  the  charge 
that  be  had  stood  by  and  permitted  the  develop- 
ment  of  water  to  be  made  to  successful  operas 
tion  having  reasonable  cause  to  believe  that  it 
would  affect  bis  supply. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Gent  Dig.  fi  ll7;  Dec.  Dig.  { 
107.*] 

15.  Appeal  and  Ebbob  (8  173*)— Review— 
Reversal— TnEORT  or  Cause. 

Where,  in  a  suit  to  restrain  the  diversion 
of  water  from  a  stream,  defendants  denied  com- 

Slainant's  right  to  any  relief  against  defendants* 
iversion  of  the  waters  of  the  stream,  either 
surface  or  sul>8urface,  and  insisted  that  com- 
plainant, not  being  a  riparian  proprietor,  had 
no  right  to  prevent  the  diversion  of  the  waters, 
whether  sarnce,  sabsnrftice.  or  percolating,  and 
tbat,  aa  far  as  the  storm  waters  of  the  stream 
were  concerned,  they  bad  a  right  to  divert  al>ove 
the  lower  gorge  of  the  river  all  the  waters  that 
flowed  down  to  the  outlet,  irrespective  of  any 
benefit  they  afforded  in  filling  the  gravels  below 
the  lower  gorge  and  supplying  the  arteaiaa 
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■tntnm  of  plaitrtiff,  wbicfa  had  its  intake  there- 
in, defendants,  on  their  contentions  beini;  re- 
fnsed.  were  not  entitled  to  the  reversal  of  &  de- 
cree becanse  the  trial  conrt  did  not  adopt  an 
artificial  plan  not  •ogmated  by  the  pleadii^ 
and  on  which  no  proof  was  made,  permitting 
defendants  to  store  waters  of  the  watershed  in 
reserroira  above  the  lower  gorge,  and  requiring 
them  in  each  season  to  permit  a  certain  quan- 
tity of  water  to  pass  *he  upper  goi^te  in  such 
qnantities  as  to  allow  it  to  sink  into  the  gravels 
below  the  lower  gorge  and  supply  complslnant's 
nndergroond  stratnm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dis-  U  1070-1120;  Dec  Dig.  | 
ITS.*] 

In  Bank.  Appeal  from  Superior  Oonrt, 
Santa  Clara  County ;  A.  L.  Rhodes,  Jud^. 

Action  by  Charles  Miller  against  the  Bay 
Cities  Water  Company  and  others.  Decree 
for  complainant,  and  defoidants  appeal.  Af- 
firmed. 

Garret  W.  McEnemey  and  Walter  Roth- 
diUd  (John  Garber.  of  counsd),  for  appel- 
lants. 8.  F.  Ueb  and  John  B.  Richards,  for 
respondent 

LORIOAN,  J.  Plaintiff,  the  owner  of  a 
tract  of  land  In  Santa  Clara  county  upon 
which  was  planted  an  orchard  of  21  acres  of 
deciduous  trees,  brought  this  action  against 
the  defendant,  a  California  corporation  or- 
ganized for  the  purpose  of  fnmishlng  water 
to  cities  and  their  Inhabitants,  and  against 
certain  of  Its  officers,  to  enjoin  the  diversion 
by  them  of  any  waters  of  the  Coyote  river 
In  said  county,  either  those  waters  flowing 
on  the  surface  of  the  bed  of  said  river,  or 
flowing  or  percolating  underneath  It,  or  from 
diverting  any  of  said  waters  to  any  extent. 
As  the  basis  of  his  right  to  an  injunction  it 
was  alleged  In  the  complaint,  among  other 
things,  that  beneath  the  land  of  plaintiff, 
and  under  a  stratum  of  Impervious  clay, 
there  la  a  stratum  of  gravel,  always  fall  of 
water  under  pressure,  which  water  was  con- 
stantly supplied  to  said  ,  stratum  from  the 
sinking  and  subsurface  flow  of  the  Coyote 
river;  that  from  a  well  sunk  In  the  said 
water-bearing  stratum  plaintiff  had  for  years 
annually  Irrigated  his  orchard,  which  was  of 
great  value ;  that  If  defendants  were  [Krmlt- 
ted  to  divert  the  waters  of  the  Coyote  river 
as  they  threatened  to  do,  above  or  at  a  cer- 
tain gorge  known  as  the  lower  gorge  of  the 
river,  the  gravel  stratnm  of  idaintlff  and  his 
well  would  be  deprived  of  water  from  which 
to  Irrigate  bis  orchard,  and  the  orchard 
would  be  irreparably  damaged  and  soon  be- 
come of  Uttle  or  no  value.  The  answer  de- 
nied all  the  material  allegations  of  the  com- 
plaint, and  particularly  denied  the  existence 
of  any  gravel  stratum  under  the  land  of 
plaintiff  connected  with  or  supplied  from  the 
waters  of  the  Coyote  river,  and  further  de- 
nied that  defoidants  intended  to  divert  any 
surface  or  subsurface  waters  ot  the  river,  or 
any  waters,  at  or  above  said  lovev  gorge. 


exc^t  a  large  portion  of  the  waters  of  the 
river  which  sunk  at  that  point  and  became 
Impounded  and  stored  In  the  gravels  dqmslt- 
ed  therein,  and  did  not  flow  at  all,  and  ex- 
cept, further,  that  they  Intended  to  divert 
"a  portion  of  the  storm  or  flood  waters  which 
for  a  short  period  In  every  year  rush  In  great 
volume  and  with  great  velocity  down  the 
channel  of  said  river  to  the  bay  of  San  Fran- 
cisco, and  are  wasted  and  lost  therein." 
Plaintiff  had  a  decree  as  prayed  for,  and 
defendants  appeal  thertf rom,  and  also  from 
an  order  d«i3rlng  their  motion  for  a  new 
trial. 

Upon  the  Issues  presented  under  the  plead- 
ings the  trial  court  found  the  following  facts: 
That  undraneatfa  the  surface  of  the  land  of 
plaintiff,  known  as  the  Miller  ranch  which  la 
about  four  miles  northerly  from  what  Is 
known  as  the  lower  gorge  of  tbe  Coyote  riv- 
er, and  underneath  a  strattmi  of  impervious 
clay,  there  Is  a  stratum  of  coarse,  loose  grav- 
el seven  feet  thick,  being  from  83  feet  to  90 
feet  below  such  surface,  which  Is  always  full 
of  water,  under  pressure,  the  same  being 
constantly  supplied  to  said  stratum  of  gravel 
from  the  sinking  and  subsurface  flow  of  the 
waters  of  the  Coyote  river,  as  hereinafter 
stated.  Said  stratum  of  gravel  extends  from 
plaintiff's  lands  southerly,  and  approaches 
the  sutjCace  of  the  ground  and  connects  with, 
and  1b  k  part  of.  tbe  gravd  bed  of  the  Coyote 
river.  Just  below  and  in  said  lower  gorge  of 
said  river.  The  plaintiff  for  years  past  has 
had  a  well  on  said  land  extending  down  Into 
B.ild  stratum  of  gravel,  through  which  he  has 
pumped  the  water  therefrom  upon  bis  land, 
and  irrigated  his  orchard,  and,  if  tmable  to 
do  BO,  his  orchard  and  land  will  be  Irrepa- 
rably injured.  The  Coyote  river  rises  to  tbe 
eastward  of  the  Santa  Clara  valley.  In  that 
portion  of  the  Coast  Range  Mountains  known 
as  tbe  Mt  Hamilton  range.  It  is  formed  by  the 
uuion  of  a  number  of  smaller  streams  which 
rise  and  have  their  confluence  south  of  Mt. 
Hamilton,  and  thence  Issues  in  the  single 
stream  of  the  Coyote  river  Into  the  Santa 
Clara  valley,  through  a  narrow  gorge,  known 
as  the  upper  gorge,  about  20  miles  south 
of  the  city  of  San  Jose,  and  thence  flows 
northerly  along  the  eastern  edge  of  the  San- 
ta Clara  valley  about  8  miles  to  the  point 
where  the  valley  narrows  to  what  Is  known 
as  the  lower  gorge,  which  lies  about  12  miles 
south  of  the  city  of  San  Jose.  The  channel 
of  the  river  passes  through  this  lower  gorge, 
and  extends  thence  Dortbward  about  20  miles 
to  the  San  Francisco  Bay.  The  Coyote  river 
has  a  watershed  in  that  portion  of  the  Mt. 
Hamilton  range  wherein  It  rises,  of  over 
200  square  miles,  and  supplies  by  far  the 
greater  portion  of  the  underground  or  arte- 
sian waters  of  all  that  part  of  the  Santa 
Clara  valley  which  lies  northerly  of  the  low- 
er gorge,  and  all  tbe  rain  falling  upon  the 
watershed  drains  into  the  Coyote  river  b^re 
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It  enters  the  Santa  Cara  ralley  at  the  upper 
gorgew  Daring  a  few  days  In  times  of  freah- 
eta  or  high  waters,  mn^  of  the  waters  of 
aald  river  rune  In  Its  bed  from  the  upper 
gorge  to  the  bay  of  San  Francisco ;  but  dur- 
ing some  seasons  freshets  or  high  waters  oc- 
cur only  to  a  limited  extent,  and  In  other 
seasons  th^  do  not  occur  at  all ;  and  at  all 
times,  whether  tbey  do  or  do  not  occur,  a 
large  portion  of  the  waters  of  the  river,  and 
during  the  rainless  months,  snbstanttally  all 
thereof,  slnlu  Into  said  gravel  stratum  dur- 
ing Ite  course  to  at  least  as  far  northerly  as 
the  city  of  San  Jose,  and  flows  or  percolates 
through  the  said  gravel  stratum,  and  othw 
gravel  strata  connected  ttierewlth,  from  and 
just  below  said  lower  gorge  to  at  least  as 
far  northerly  as  the  bay  of  San  Francisco. 
Bald  waters  keep  said  gravel  stratum,  and 
said  otiier  grav^  strata  connected  thuewlth, 
full  of  water  and  under  pressure,  and  the 
same  rise  up  in  plalntllfs  said  wdJ  from  56 
to  63  feet  above  said  stratum,  the  variation 
d^)endlng  mainly  upon  the  time  of  the  year, 
and  also  upon  the  flow  of  water  In  the  river, 
and  said  waters  rise  iv  In  all  the  other  wdls 
whldh  have  been  bored  down  to  the  aald 
gravti  strata  connecting  therewltiL  B^een 
San  Jose  and  the  bay  of  San  FraniKsas  such 
pressure  causes  tiie  water  In  said  gravel 
stratum,  and  the  gravti  strata  connecting 
therewith,  to  actually  overflow  from  the  wells 
connected  thn-ewlth  In  large  quantities,  mak- 
ing what  Is  usually  designated  "flowing  ar^ 
tedan  wells.'*  The  largest  of  said  flowing  Kt- 
teslan  wells  are  tiiose  nearest  the  bay  of  San 
Franclaco,  the  waters  In  said  gravti  stratum 
and  ^vel  strata  connecting  therewith,  whldi 
furnish  water  for  said  last-named  wtils,  being 
at  a  lower  level  below  the  level  of  said  gorgo, 
and  vnAer  greater  pressure  from  said  waters 
so  sinking  In  said  stratum  at  said  gorge,  than 
are  the  waters  In  said  gravel  stratum  and 
strata  at  points  further  south  from  said  bay 
of  Son  Francisco.  At  the  loww  gorge  Santa 
Olara  vall^  Is  only  about  400  yards  wide, 
and  consists  almost  entirely  of  the  gravd  bed 
of  the  Coyote  river,  and  said  gravel  bed  of 
said  rivOT  there  extends  through  the  lower 
gorge  between  the  hills  at  that  p(rint,  and  ex- 
tends down  to  the  bed  rock,  lying  from  36  to 
166  feet  below  Qie  surface'  of  the  gravel 
through  such  gorge,  and  on  the  surface  of 
tbe  gravel  bed  of  said  river,  or  underneath 
fliroogh  the  gravel  bed  thereof,  all  the  wa- 
tera  of  said  river  and  of  said  watershed  flow 
and  percolate  in  a  northerly  direction,  and 
all  of  said  watera  flowed  or  percolated 
through  said  gravel  bed,  underneath  the  sur^ 
face  thereof,  at  the  date  of  commencing  this 
action. 

It  Is  farther  found  that  at  the  time  this 
action  was  commenced-^anuary  9,  1004 — 
defendant  had  sunk  a  tiiaft  In  the  gravel  bed 
of  the  Coyote  river  at  the  lower  gorge,  and 
was  then  InstalllDg  powerful  machinery  and 
pumps,  and  intended  therewith  and  by  other 
means  to  divert  substentlally  all  of  the  sur^ 
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face  and  subsnrfSEice  water  of  the  river, 
amounting  to  some  20,000,000  gallons  per  &ay 
or  more,  prevmt  these  waten  fnnn  lusslng 
over  said  lower  gorge  northward,  and  carry 
than  by  pipes  and  other  meana  from  said 
point  of  diversion  to  other  pobits,  and  s^ 
the  same  as  an  article  of  merchandlBe,  thus 
preventing  them  from  retumli^  to  the  river 
and  supplying  water  to  the  gravrf  stratum 
in  the  land  of  plaintiff,  which  stratum,  if 
they  were  so  diverted  defendante  would 
be  without  sufficient  water  to  enable  plain* 
tiff  to^  irrigate  his  orchard  or  land ;  that  de- 
fendant corporatl(m  also  intended  to  divert 
durli^  a  portion  of  each  year  d  large  portion 
of  the  surface  watera  of  the  Coyote  river  at 
polnte  on  the  river  befon  and  after  it  emerg- 
ed from  the  Mt  Hamilton  range  at  the  upper 
gorge,  and  above  said  lower  gorge,  and  di- 
vert the  same  to  other  polnte  for  sale,  and 
prevent  any  portion  of  the  wf\ter  from  re- 
turning to  the  river  or  gravel  bed  thereof, 
and,  generally,  that  the  defendant  corpora- 
tion, unless  restrained,  threatened  to  divert 
and  carry  the  watm  of  the  river  beyond 
their  own  lands  tor  sale  as  merdiandls^  pre- 
vent them  from  returning  to  the  river  or 
gravd  bed,  with  the  result  that  any  or  all 
of  these  threatened  and  Intmded  diversions 
would  prevent  these  watera  from  flowing  or 
percoladng  Into  the  gravti  stratum  northerly 
of  the  lower  goi^  and  prevent  plaintiff  from 
having  any  water  In  his  well  with  which 
to  irrigate  his  orchard,  and  so  cause  irrep- 
arable damage  to  the  same.  Continuing,  it  is 
found  that  DO  material  part  of  the  watera 
underneath  the  land  of  plalntllf  are  supplied 
from  any  source  other  than  the  watera  which 
lUl'  upon  the  watwshed  of  the  Coyote  river. 
The  pdnt  when  said  river  onerges  at  Uie 
upper  goi^  from  said  range  of  mountains 
into  tiie  side  of  the  Sante  Clara  valley  Is 
about  eight  miles  southeast  from  said  low- 
er gorge,  and  Is  over  100  feet  hU^er  than  the 
lower  gorg&  Betweai  these  two  polnte  is 
that  portion  of  said  valley  which  is  desig- 
nated the  defendante  In  Ibeir  answer  as 
tteing  known  as  the  "Gemote  Tallciy."  This 
Coyote  vall^  has  therein  very  large  strate 
of  gravtf ,  extoidlng  and  descending  continu- 
ously from  the  bed  of  the  river  at  the  upper 
gorge  to  the  gravel  in  the  river  at  the  lower 
^tge.  At  the  lower  gorge  the  grsvel  extends 
from  surface  to  bed  rocdc.  which,  at  ite  deep- 
est point.  Is  166  feet  deep.  Through  these 
gravels  at  the  lower  gorge  flow  about  20,- 
000,000  galkins  per  day,  a  little  more  In  the 
wet  part  of  tiie  year  and  a  little  less  In  the 
dry  part  at  the  year,  Tbe  flow  Is  supplied 
mainly  from  the  said  gravels  of  said  Coyote 
valley;  and  those  gravels  an  in  turn  con- 
stantly, but  chiefly  In  the  wet  part  of  the 
year,  supplied  by  the  watera  of  said  rlrer 
after  it  emerges  Into  said  valley  at  the  upper 
gorge.  The  wators  of  these  very  large  strate 
of  gravel  In  said  Ooyote  vall^  slo^y  flow 
northward  to  said  lower  gorge,  and  through 
the  same^  and  on  down  toward  the  bny, 
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thiooKh  Bald  tmdergrotmd  gravel  strata, 
north  of  Hid  lower  gorge;  mnld  eo^m, 
wltfaln  two  years  at  moe^  all  flow  through 
■aid  gravels  In  said  lower  gorge,  U  tbey 
alKnild  receive  no  farther  supply  from  said 
rlvw.  No  water  la  stored  or  ImpouDded  in 
the  said  gravels  in  said  CJoyote  valley;  bat, 
thoo^  said  gravels  Impede  the  flow  of  the 
watw  therein.  It  flows  constantly  and  con* 
tlnnoualy  through  ttiem  and  through  the 
graves  In  said  lower  gorge,  and  thence 
throat^  said  gravel  strata  north  of  sold 
goqa  The  d^endant  threatened  and  in< 
tnded  to  haUd  a  dam  across  said  lower 
gorges  with  the  bottom  resting  on  bed  rock, 
and  extending  to  the  sar&ce  ct  the  gravel. 
Tbta  dam,  if  buflt,  would  ^ectnally  prevent 
any  of  the  waters  heretofore  flowing  througji 
said  grav61a  of  said  gorge  from  thereafter 
flowing  or  pamlpg  through  the  same.  If  de- 
fendants pump  and  extract  no  more  water 
out  of  the  gravels  of  said  gorge  than  their 
present  shafts,  tunnels,  pumps,  and  applian- 
ces now  permit,  still,  U  such  amount  of  wa- 
ter as  could  now  thereby  be  pumped,  were 
pumped,  the  lOane  of  the  watws  in  the  gra- 
v^  below  said  gorge  would  be  thereby  low^ 
ered  to  such  an  extoit  that  the  saine  would 
be  ratlrely  below  the  bottom  of  said  gravel 
stratum  In  plalntUTs  lands,  and  plaintiff's 
said  well  would  be  thwdty  entirely  deprived 
of  water.  Soon  after  heavy  rains  upon  the 
watershed  of  the  river,  portions  ot  the  storm 
or  flood  waters  of  the  river  flow  in  its  chan- 
nel to  the  bay,  for  short  periods  ot  a  few 
hmirs  to  a  few  dBy»— die  lengths  of  the  peri- 
ods being  dependent  upon  the  heaviness  of 
the  ralntelL  Large  portions  of  the  storm 
waters  flowing  In  the  channel  of  the  river 
sink  into  the  gravd  strata  in  and  along  the 
bed  and  banks  of  the  channel.  The  volume 
ot  the  storm  waters  flowing  In  the  chauiel 
decreases,  from  a  point  near  the  upper 
gorge,  to  a  point  near  Uie  northran  limits  of 
San  J(tte^  and  from  the  latter  point  to  Qie 
bay,  the  volume  of  On  waters  increases  In 
case  of  very  heavy  rains,  or  of  freauent 
heaiT  nlns  during  any  winter.  A  lai^ 
volume  of  storm  waters  sinks  in  tho  gravel 
strata  In  and  along  that  part  of  the  channel 
at  or  near  the  lower  gorges  of  the  l^igth  of 
about  two  miles,  than  In  the  gravti  strata 
In  and  along  any  other  part  of  the  channel. 
The  waten^  sinking  Into  sudi  gravd  strata, 
flow  and  percolate  into  the  several  gravel 
strata  underlying  the  surface  of  the  Santa 
Clara  vall^,  and  arnoog  others  the  stratum 
pmetrated  by  the  tfalntMrs  welL  The  storm 
waters  coming  from  a  very  heavy  rain,  or 
from  frequent  heavy  rains  during  the  win- 
tu,  largely  increase  the  flow  and  percolation 
of  watN  Into  the  gravel  strate  nnderlyii^ 
the  vall^,  and  tberAy  the  water  In  sudi 
strata  and  the  pressure  of  the  water  therein 
are  increased,  and  the  watw  ta  the  wells, 
tnclndlng  the  plaintiff's  well,  rises,  and  wells 
an  ceased  to  flow,  and  flowliw  wells  to  In- 
crease their  flow.   Such  Increase  of  water. 


of  Ito  iffessnre^  ot  its  rise  In  and  flow  from 
the  w^  is  proportionate  to  the  volume  of 
storm  waters  flowing  In  the  chaim^  of  Uie 
river. 

In  addition  the  court  found  that  from  the 
evidence  jnesented  in  the  cose  It  could  not 
"determine  with  certainty  what  portion  of 
the  storm  waters  issuing  from  the  upper 
gorge  during  any  rainy  season,  or  during 
any  rain  storm,  sinks  Into  the  gravel  strata 
underlying  the  vaUey;  but  mora  than  one- 
third  oi  the  storm  waters  flowing  during  the 
last  six  years  did  so  ednk.  Sbould  those 
storm  waters  be  prevented  ttom  flowing  In 
the  channel  of  the  river  below  the  upper 
gorge,  and  be  diverted  to  places  not  within 
the  vall^,  the  gravel  strate  underlying  the 
valley  would  be  de^irlved  of  their  loiual  sup- 
ply of  water,  and  within  a  short  time— not 
mora  than  two  years— the  w^Us  penetrating 
those  strate  would  not  yield  enoi^h  water 
for  proflUble  or  anccegsful  irrigation,  and 
would  not  yield  moro  water  than  the  sur&ce 
wells,** 

The  decree  entered  perpetually  enjoined 
the  dtfendant  corporatlim  and  ito  officers 
from  arresting  or  obstructing  at  or  above  the 
lower  goige  (except  for  the  reasonable  use 
thereof  on  the  lan^  of  the  said  corporation 
In  the  exerdse  of  Ito  riparian  righto)  any  of 
the  water  of  the  Coyote  river  which,  except- 
ing for  said  arresting  or  diverting,  would 
flow  on  the  surface  of  the  bed  of  said  river 
throi^ch  said  gorge,  or  would  flow  or  i>erco- 
late  through  said  gorge  underneath  the  sur- 
face thereof. 

On  this  appeal  practically  every  finding 
of  the  court  is  challenged  as  not  sustained 
tfy  the  evldmice;  it  Is  also  insisted  ttut  the 
court  failed  to  find  on  certain  material  Is- 
sues, and  that  the  deoee  as  made  Is  errone- 
ous for  various  reasonsi  The  transcript  on 
ai^ieal  oonsiste  of  some  1,600  pages.  The 
various  briefs  ot  counsel  on  both  sides  have 
exhaustively  discussed  the  evidence  aK>Uca- 
ble  In  support  of,  or  against,  the  findings 
made,  and  by  th^  excerpto  therofrom,  or 
by  ready  reference  to  It  In  their  briefs,  have 
fadliteted  our  examination  of  It  The  llmlte 
of  a  Judicial  opinion,  however,  vrlU  in  many 
eases  preclude  a  consldnatlon  In  detail  of 
findings  when  they  a»  very  many,  and  are 
all  qoestloned,  and  particularly  Is  this  true 
ithen,  as  in  this  case,  a  careful  examination 
of  all  the  evidence  satisfies  us  that  the  find- 
ings as  made  find  ample  sui^rt  in  it,  and  a 
discussion  of  It  coidd  only  end  in  demonstrat- 
ing that  fact  We  will,  however,  refer  to  the 
evidence  supporting  them  in  a  general  way ; 
and,  when  we  come  to  consider  the  attack 
made  on  the  particular  findings  of  the  court 
as  to  the  throits,  Intent,  and  conduct  of  the 
defendant  respecting  the  diversion  of  the  wa- 
ters the  Coyote  river,  we  will  discuss  the 
evidence  applying  to  them  mora  in  detell. 

There  can  be  no  doubt  but  that  It  was  as 
dearly  proven  under  the  evldrace  as  such 
mattras  can  be  proven  that  thero  are  under- 
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lying  a  vast  territory  In  the  Santa  Clara  val- 
ley—some  20  niilea  SQuare— numerous  <A«a- 
nela  created  by  the  Coyote  river  tbrongh  Ita 
action  In  ages  past  when.  In  the  building  up 
and  forming  of  the  valley,  Its  waters  mshed 
In  enormons  qoantitles  from  the  mountains, 
changing  from  one  side  of  the  valley  to  the 
other,  and  constantly  varying  its  conrae  in  Its 
flow  through  the  lower  gorge  northward  to- 
wards the  bay  of  San  Frandsoo.  Uiese  old 
channels  now  lie  beneath  the  snrface  of  the 
vall^  at  varying  depths;  diannds  beside 
channels,  and  channels  crossing  and  Inter- 
connecting with  each  other,  through  each  of 
which  tiie  Coyote  river  once  flowed  in  Its  open 
course  but  whldi  are  now  underground  chan- 
nels filled  with  loose  and  coarse  gravel, 
through  which  waters  still  flow,  supplied  to 
diem  through  percolations  from  the  Coyote 
river,  with  which  these  old  gravel  cbannels 
have  always  been  connected,  and  that  the 
particular  underground  channel  or  gravel  stra- 
tum from  which  the  welt  of  plalntlfl  Is  sup* 
pUed  constitutes  one  of  these  old  diannels,. 
which  Is  likewise  connected  with  and  sup- 
plied from  the  waters  of  Coyote  river.  The 
intake  of  all  these  old  channds.  Including 
that  from  which  the  idaintUf  derives  his  wa- 
ter, Is  In  eoormoua  bed  of  gravel  extend- 
ing several  mUes  northerly  below  the  lower 
gorge.  For  at  least  one  mile  below  the  lower 
gorge  this  deposit  consists  of  pure  gravel  ^m 
surface  to  bed  rode.  Into  this  vast  gravel 
bed  during  the  winter  and  spring,  whoi  the 
storm  waters  gath»  between  the  upper 
and  lower  goi^  and  dlsiAarge  thonselves 
through  Uie  latter,  there  sink  into  these  grav- 
els Immense  quantities  of  water,  in  amount 
limited  only  by  the  extent  of  the  rainfall,  but 
in  any  season  of  flood  extending  largely  In- 
to hundreds  of  millions  of  gallons  per  day, 
the  evidence  showing,  when  tests  were  made, 
that  these  Intakes  amounted  In  some  seasons 
to  from  300,000,000  to  500,000,000  gaUona  a 
day  durli^  a  alngle  storm.  It  Is  quite  dear 
that  these  quOntlttes  of  waters  dnk  into  tile 
gravels  and  fill  up  the  various  branch  dban- 
nels  underlying  the  valley,  which  connect 
with  these  gravels  by  the  pressura  of  the 
storm  waters  passing  over  them,  and  the  sup- 
ply of  these  underground  channels  Is  obteln- 
ed  In  no  other  wi^;  and  it  Is  equally  dear 
that  the  inteke  Into  these  gravel  beds  and  the 
gravel  strata  along  the  flow  of  the  river  gen- 
erally Is  in  proportion  to  the  height  and 
breadth  of  Uie  storm  waters  passing  over 
them,  and  the  consequent  pressure  they  ex- 
ert to  increase  the  percolation  of  the  waters 
In  the  vast  gravel  bed  and  grav^  strata. 
That  the  waters  whidi  lie  in  these  old  branch 
channds  are  supplied  by  the  percolation  <tf 
watm  taito  the  gravd  beds  and  strata  from 
the  storm  waters  of  the  Coyote  river  is  be- 
yond question  from  the  evidence,  as  it  equal- 
ly appears  that  the  flow  ot  these  storm  wa- 
ters daring  the  recurring  heavy  rains  is  ab- 
solutely necessary  to  sustain  the  Ban>ly  of 
water  thereto  which  would  otherwise  and  In 


a  few  years  be  exhausted.  That  these  under- 
ground gravel  strata  are  connected  with  the 
river  in  these  gravel  beds  at  the  lower  gorge, 
and  that  their  ^niters  are  thus  sus^ied  to 
these  branch  underground  channds  tiiere- 
from,  and  that  the  flndlngs  of  ttie  court  to 
that  effect  are  true  appears  not  only  ftom 
the  evidence  of  ttie  geological  expert— Dr. 
Branner,  whose  qualification  to  testify  on  the 
subject  was  conceded,  and  who  testifled  to 
that  effect— hut  also  from  teste  made  In  wells, 
and  the  testimony  of  wdl  borers  and  well 
owners  owning  lands  over  these  gravel  stra- 
ta and  others  speaking  on  the  subject.  Of 
course  this  supply  from  the  rainfall  and  storm 
waters  Is  augmented  by  the  20^000,000  gal- 
lons which  year  In  and  year  out  dally  per- 
colate over  the  go:^  and  which  la  designat- 
ed aa  the  normal  flow  <tf  the  river,  but  it  is 
quite  evident  that  this  quantity,  of  Itsdf, 
and  save  for  the  immense  quantities  whidi 
are  supplied  Ity  the  annual  storm  waten^ 
would  not  suffld»itly  meet  the  needs  of  those 
hundreds  of  property  ovraers  whose  land  is 
dtuated  above  the  various  old  branch  chan- 
nds all  having  their  Intake  into  the  grav^ 
beds  at  the  lower  gorge,  and  who  draw  wa- 
ter for  their  irrigation  from  wells  snnh  tn 
these  various  water-bearing  gravd  strata. 
While  It  is  true  that  thla  controversy  con- 
cerns only  the  plaintiff  and  d^endants,  and 
must  be  disposed  of  by  a  consideration  of 
their  respective  rights,  yet;  as  bearing  upon 
the  correctness  of  the  findings  of  the  court  as 
to  the  source  of  supply  of  these  waters  of 
plaintiff,  we  have  a  ri^t  to  take  Into  con- 
dderatlon  the  evidrace  which  shows  that 
these  various  water  channds  underlying 
square  miles  of  territory  In  the  Santa  Clara 
valley  all  have  thdr  intake  and  ramify  from 
the  vast  gravel  beds  wtendliv  tor  miles 
northerly  from  the  lower  gorge,  that  In  in- 
stances they  connect  with  each  other,  and 
that  all  are  affected  by  the  flow  of  the  flood 
watere  In  proportion  to  thdr  volume  over  the 
vast  gravd  beds  wbldi  serve  as  an  intake 
for  them  and  supply  the  various  nndergronnd 
branch  streams  over  which  these  lands  are 
situated.  The  test  which  was  made,  as  wd) 
as  the  evidence  of  these  various  wdl  owners, 
showli^  that  the  water  in  the  hundreds  of 
wdls  in  the  district  in  which  lands  overlie 
tbese  various  channds  decreases  In  depth  In 
the  summer  time  while  the  irrigation  sea- 
aan  is  active  and  Increases  In  volume  with 
the  winter  rains  and  flood  waters,  and  in- 
creases In  proportion  as  these  floods  are  fre- 
quent and  heavy  or  less  frequent  or  light,  and 
that  this  was  the  effect  in  all  wells,  includ- 
ing those  dtuated  on  the  channd  In  \^lch 
Miller's  wdl  was  situated,  was  suffldent  of 
Itself  to  warrant  the  finding  of  the  court  aa 
to  the  sources  from  which  the  waten  in  the 
strata  underneath  Miller's  land  were  snp* 
piled. 

While  it  is  Insisted  that  the  finding  that 
Miller's  well  was  In  a  stratum  of  gravd  un- 
dn  pressure  is  not  supported  hy  the  evidence^ 
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yet  no  good  parpose  can  be  snbserred  by  dis- 
cussing this  point  The  evidence  shows  that 
as  a  fact  the  well  was  snnk  In  a  stratum  un- 
der presmre,  as  the  court  foond,  bnt  wheth- 
er It  was  or  not  can  make  no  difference  In 
Hlller'a  l^ai  rights.  The  right  of  a  person 
owning  land  upon  a  channel  of  underground 
water  Is  not  measured  by  whether  the  wa- 
ter la  under  pressure  or  not,  but  by  con- 
sidering whether  the  waters  come  to  him 
In  a  natural  defined  flow  so  aa  to  consti- 
tute a  part  or  parcel  of  his  lands,  a  mat- 
ter which  wiU  be  considered  as  we  discuss 
the  law  apiOlcable  to  this  matter.  It  la  fur- 
ther insisted  that  the  Miller  gravel  stratum 
la  supplied  from  other  sources  ttian  the  Coy- 
ote stream,  and  that  the  finding  of  the  court 
that  Miller's  supply  came  from  no  other 
source  is  not  supported  by  the  evidence.  About 
the  only  evidence  rising  above  conjecture 
which  could  support  this  theory  Is  that  such 
waters  might  be  supplied  from  a  watershed 
of  aome  eight  square  miles  below  the  goi^. 
No  other  stream  save  the  Coyote  enters  the 
region  in  which  Miller's  underground  stratum 
is  located.  And  comparing  this  watershed  of 
8  square  miles  with  the  Coyote  watershed  of 
some  200  square  miles  which  the  evidence 
does  show  contributes  Its  waters  to  supply 
the  Miller  stratum  and  the  other  underground 
channels,  this  would  appear  to  be  too  trivial 
to  consider  as  a  source  of  substantial  sup- 
ply. Dr.  Branner,  the  geological  expert  here- 
tofore referred  to,  testified  that  the  water 
supply  in  Miller's  channel  all  came  from  the 
gorge.  This  would  seem  to  settle  the  quea- 
tion;  but  in  any  event  It  Is  a  matter  of  no 
real  consequence,  as  the  evidence  shows  that 
plaintiff,  in  common  with  hundreds  of  others 
having  wells  sunk  Into  the  same  strata,  and 
who  are  being  supplied  from  the  rame  source 
feach  being  entitled  to  talte  only  a  reason- 
able amount),  needs  all  the  water  which  does 
come  to  this  gravel  channel  from  whatever 
source.  Defendants  cannot  deprive  him  of 
any  portion  which  gets  to  his  gravel  stratum 
simply  because  some  of  the  necessary  quan- 
tity may  come  from  another  source  than  the 
Coyote  river.  As  all  Is  needed  from  what- 
ever source  It  comes,  and  comes  by  natural 
flow  to  the  stratum,  plaintiff  Is  entitled,  as 
against  defendant,  to  it  all. 

We  shall  proceed  now  to  a  consideration  of 
the  claim  of  appellants  that  the  findings  of 
the  court  as  to  the  threats,  Intentions,  and 
conduct  of  defendants  relative  to  the  diver- 
sion of  the  waters  of  the  Coyote  river  are 
not  sustained  by  the  evidence,  and  to  the 
further  claim  of  a  failure  to  find  on  what  are 
asserted  to  have  been  material  issues,  be- 
cause these  matters  must  be  disposed  of  be- 
fore any  consideration  of  the  legal  proposi- 
tions involved  In  the  controversy  can  be  had. 

The  court  found  that  the  defendants  threat- 
ened and  Intended  to  take  and  divert,  and, 
pnless  restrained  by  the  court,  would  take 
and  divert  all  the  waters  of  the  Ooyote  river* 
both  BorCace  and  mbsnrfaG^  passing  through 


said  lower  gorge,  and  which  sui^lled  water 
to  the  gravel  stratum  In  which  plaintiff  had 
his  well,  and  from  which  he  extracted  his 
waters  for  Irrigation,  and  specified  in  its  find- 
ings the  means  by  which  the  appellants  were' 
attempting  to  accomplish  this  result  We  see- 
no  room  for  questioning  the  sufficiency  of 
these  findings.  The  appellants  had  filed  a 
notice  of  appropriation  at  the  point  of  in- 
tended diversion  on  the  banks  of  the  Coyoto 
river  between  the  upper  and  lower  gorges, 
claimii^  the  appropriation  of  "the  water  of 
said  Coyote  river  then  flowing  and  to  flow 
therein  to  the  extent  of  10,000  inches  measur- 
ed under  a  4-lnch  pressure,"  to  be  diverted 
through  "a  canal  •  •  •  120  feet  wide  up- 
on the  bottom  and  8  feet  deep  below  banks, 
or  such  other  dimensions  as  may  be  neces- 
sary to  carry  such  waters  to  reservoir  sites."" 
In  terms  this  appropriation  did  not  cover 
flood  waters  of  the  river,  and,  as  applied  to 
the  waters  therein  occasioned  by  ordinary 
rains,  would  cover  all  of  those  waters,  and 
would  take  all  the  waters  which,  after  such 
rains,  passed  through  the  lower  gorge  and  in- 
to the  gravel  beds  belo^  It  Subsequently  an- 
other notice  was  filed  appropriating  "500,000' 
inches  measured  under  a  4-lnch  pressure." 
This  applied  in  terms  to  the  flood  waters, 
and,  as  the  records  show,  would,  except  In 
one  Instance,  have  far  exceeded  the  amount 
of  any  flood  waters  which  flowed  in  the  river. 
This  appropriation  of  such  a  vast  amount 
was  evidently  Intended,  as  counsel  for  ap- 
pellants state  in  their  brief,  to  cover  the 
"peak"  rate  of  flow,  and  necessarily  the  peak 
rate  of  flow  would  embrace  the  entire  flow  of 
any  flood  watera.  In  fact,  the  appellants  arfr 
now  here  insisting  that  they  have  a  right 
to  take  and  appropriate  the  flood  waters  of 
the  river.  So  much  for  the  surface  waters. 
As  far  as  the  subsurface  waters  of  the  Coyote 
valley  are  concerned,  it  is  conceded  by  appel- 
lants that  they  amount  approximately  to  some 
20,000,000  gallons  per  day.  Yet  that  appel- 
lants Intend  to  abstract  all  these  waters,  and 
at  the  commencement  of  this  action  were  tak- 
ing means  to  do  so,  ia  quite  apparent  Tbey 
had  contracted  for  pumps  to  be  operated  in 
the  gorge,  of  a  combined  lifting  capacity  of 
20,000,000  gallons  of  water  a  day  for  the  flrst 
00  feet  In  the  gorge ;  they  bad  sunk  a  caisson 
or  shaft  at  the  lower  gorge,  with  tunnels  ex- 
tending towards  Its  bank  on  ^ther  side,  and? 
had  installed  two  pumps  with  a  demonstrated 
capacity,  at  the  least,  of  raising  10,000,000 
gallons  a  day.  They  bad  also  bored  three 
strings  of  wells  across  the  lower  gorge  to  bed 
rock  as  "trial  dam  site  Hues,"  with  the  obvi- 
ous purpose  of  constructing  a  submerged  dam 
from  bed  rock  to  the  surface  of  the  gravel 
at  the  lower  gorge,  and  thus  prevent  the  flow 
of  any  of  this  20,000,000  gallons  of  water  to- 
the  gravels  through  the  lower  gorge. 

Beyond  all  this,  however,  and  as  applying 
\io  both  surface  and  subsurface  watera.  In 
two  letters  of  the  appellants  to  the  board  of 
stipttTlson  of  the  city  and  connty  of  Sa&< 
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Frandsco  Uiey  offered  to  deUrer  68,000,000 
gallons  of  water  per  day  from  the  Coyote 
river  at  Om  lower  gorge  under  gravity  pree- 
mre,  and  to  bring  the  BUM>l7  np  to  TQfiOOfiOO 
gallffliB  per  day,  if  neceeaary.  All  this  they 
asserted  thdr  aUlity  to  do  by  reason  of  al- 
leged ownership  and  control  of  tiie  mtlre 
watershed  of  the  Coyote  river  of  800  sqnare 
miles  wltb  adequate  end  desirable  reservoir 
sites,  the  retaining  capacity  of  these  several 
reservoirs  amounting  to  from  60,000,000,000 
to  60.000^000,000  gallons,  not  Indndlng  an 
underground  reservoir  or  cone  (as  tfa^  dalnh 
ed)  capable  of  withstanding  a  dally  draft  of 
20  or  more  mUllons  of  pure  filtered  water  to 
be  angmmted,  Jf  necessary,  by  discharging 
into  It  waters  from  the  watched  and  reser^ 
volrs.  All  these  waters  were  to  be  concen- 
trated In  the  lower  gorge,  and  1^  means  of 
power  generated  by  the  fall  of  waters  Im- 
pounded In  the  monntaln  resovolrs  were  to 
be  brought  to  a  sufficient  elevatlou  at  the 
lower  gorg^  so  that  by  gravity  pressure  they 
could  be  brought  to  the  southern  limits  of 
the  dty  and  county  of  San  Francteco. 

Taking  all  of  these  facts  into  condderatlai, 
there  Is  no  room  for  question  but  that  the 
court  was  sufficiently  warranted  In  finding 
that  the  intention  of  defendants  was  to  di- 
vert, unless  restrained  by  the  court,  all  the 
waters  of  the  Gf^ote  river,  both  surfttoe  and 
subsurface,  and,  as  tar  as  their  acts  dlsdose, 
tiiat  they  Intended  to  do  so  by  the  mmns  and 
methods  the  court  found  were  being  employed 
or  contemplated.  This  disposes  of  tiie  attack 
on  the  findings  made  by  the  court  as  far  as 
we  deem  It  necessary  to  particularly  consider 
them. 

Now.  as  to  the  claim  that  the  court  failed 
to  find  niKm  material  Issues  raised  by  the  an- 
swer of  defendants,  namely,  that  they  did 
not  Intend  to  ffivert  any  portion  of  the  sur^ 
face  waters  of  the  Coyote  rlvor,  "except  or 
other  than  a  portion  of  the  storm  or  flood  wa- 
ters, which,  for  a  very  short  period  In  every 
year,  rushed  in  great  vcdumes  and  with  great 
velocity  down  the  diannd  of  said  river  to  the 
bay  of  San  Francisco  and  are  wasted  and 
lost  therein."  It  Is  not  <dear  from  this  avo^ 
ment  what  Is  meant  by  "atorm**  or  "flood" 
waters  "wasted  and  lost  in  the  bi^."  It  is 
not  a  dear  auction  Out  th^  were  any- 
where lost  and  wasted  In  the  river,  which,  of 
course  Is  where  the  appellants  Intended  to 
divert  them.  But  assuming  that  it  was; 
that,  in  effect.  It  amounted  to  an  averment 
that  the  waters  which  appellants  Intended, 
and  whldi  they  dalmed  a  right,  to  divert 
were  the  storm  waters  which  were  lost  and 
wasted  at  the  pohit  of  diversion  because  they 
could  serve  no  useful  purpose  in  their  flow 
through  the  lower  gorge  to  tbe  bay  of  San 
Francisco— still  there  was  no  evidence  Intro* 
duced  by  the  appellante  to  support  this  al- 
legation.  The  owner  of  land  having  an  un- 
derground waterbearing  stratum  supplied  br 
the  flood  waters  of  a  stream  haa  a  primary 
rl^  to  the  full  flow  of  sndi  vntam,  in  ord» 


.to  bring  his  stntom  iq>  to  Its  watw^tearing 
capacity.  In  torrential  streams,  audi  as  the 
Coyote  river,  floods  vary  In  extmt  with  dif- 
ferent Bsastms  and  in  different  yean^  and 
those  of  one  season  or  one  year  may  be  In- 
sufficient to  scgn>iy  tb»  unde^roimd  stratum 
connected  with  the  stream,  while  those  of 
another  season  or  year  may  be  more  than 
suffidoit  While  the  owner  of  the  under- 
ground stratum  Is  (mly  entitled  to  the  0ow 
of  the  flood  waters  to  the  exfemt  that  they 
may  replenish  his  water-bearing  stratum,  still 
his  right  to  the  aocustomed  flood  flow  of  the 
stream  for  that  purpose  Is  paramount  to  that 
of  the  right  of  an  a^roprlator  to  dlvwt  any 
of  the  waters  for  use  beyond  the  watershed. 
It  the  accust(»ned  flow  Is  more  than  neces- 
sary to  supply  the  ui^erground  stratum,  the 
burden  of  proof  Is  upon  the  apjwopriatxw 
seddiv  to  appropriate  the  suridus  to  show 
tliat  there  is  a  surplus.  In  the  case  at  bar 
the  burdoL  of  proof  was  upon  flie  defendants, 
setting  up  a  dalm  to  an  alleged  portion  or 
surplus  of  flood  waters  upon  the  ground  that 
;  such  waters  were  wasted  or  lost  watera,  to 
prove  that  fact  In  the  absence  of  sndi  prcxrf. 
a  flndli^c  on  the  averment  was  not  nece^ 
sary.  Senter  v.  Swter.  70  Cel.  619,  11  Fnc 
782;  Murphy  v.  Bennett,  68  CaL  628,  »  Paa 
7S8;  Or^ry  v.  Gregory,  102  CaL  S2,  82 
Fac  864. 

Aside  from  this,  however,  if  it  was  In- 
taided  to  allege  that  a  portion  of  these  storm 
waters  wwe  wasted  and  lost  wa^s  at  the 
pohit  of  Intended  diversion,  the  coiurt  A)und 
that  th^  wen  not  In  those  flndioits  whidi 
we  have  redted,  to  tlie  effect  that  the  storm 
waters  after  passing  the  lower  gorge  sunk 
Into  the  vast  gravd  beds  bdow  1^  and  flowed 
into  the  several  strata  underlying  Uie  surface 
of  the  Santa  Clara  valley,  and  among  othmi 
the  stratum  penetrated  by  the  wdl  of  plain- 
tiff, that  the  pressure  of  these  storm  waters 
la^Edy  increased  the  flow  and  percolation  of 
water  Into  the  said  undwlying  strata,  and 
Uiat  "sudi  increase  of  water,  of  Its  pressure 
of  its  rise  into  and  flow  from  the  wdls,  is 
proportionate  to  the  volume  of  the  storm 
waters  flowing  in  the  diannel  of  the  river," 
and  that  if  defendants  should  divert  a  por- 
tion of  said  waters  at  the  gorge,  or  at  otiher 
places  above  the  gorge,  plaintiff  would  be 
prevented  from  having  enough  water  In  said 
gravd  stratum  underneath  his  land  to  Ir- 
rigate his  ordiard,  or  any  considerable  part 
thereof.  These  are  dear  findings  tiiat  then 
was  no  "waste  or  loss"  oC  the' storm  waters 
until,  at  least,  they  had  served  the  essential 
and  necessary  purprae  of  sui^lylng  to  plain- 
tiff thdr  force  and  volume  in  forcing  such 
supply  Into  the  vast  gravel  beds  In  which  the 
various  underlying  strata  referred  to  had 
their  Intakes,  and  had  flowed  over  these  grav- 
els on  their  way  to  the  bay. 

Nor  can  there  be  any  ground  of  complaint 
that  the  court  did  not  make  any  finding  as 
to  the  exact  amount  of  flood  waters  ot  the 
Coyote  river  whidk  sunk  and  became  part  of 
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the  waters  underlying  the  lands  of  plaintiff, 
or  as  to  the  oact  amount  of  flood  watm 
which  did  not  sink,  but  passed  over  the  grsT- 
el  beds  In  whldi  these  underlying  strata  had 
their  Intakes  and  were  wasted  and  lost  In  the 
buj  of  Ban  Franclsca  niere  was  no  issue 
as  to  any  amount  or  exact  proportion  of  these 
waters  which  sunk  or  did  not  sink ;  the  de- 
fendants asserting  simply  a  right  to  divert  at 
or  near  the  lower  gorge  a  portion  of  the 
storm  waters  which  rushed  down  the  channel 
of  the  river  to  the  bay,  and,  as  they  alleged, 
became  lost  and  wasted  therein.  The  com- 
plaint alleged  that  defendants  were  threaten- 
ing and  Intending  to  divert  and  carry  away 
"the  waters  of  said  Coyote  river"  beyond 
their  own  lands  and  prevent  the  same  from 
ever  returning  to  the  river  or  flowing  through 
the  gravel  within  the  gorge  and  BUE^Iylng 
the  gravel  stratum  in  which  plaintiff's  well 
was  sunk,  thereby  depriving  him  of  waters 
to  irrigate  his  land,  and  so  irreparably  dam- 
aging his  land  and  orchard.  This  allegation 
that  they  were  threatening  and  intending  to 
take  **the  waters"  of  the  river  was,  in  effect, 
an  auction  that  they  Intended  to  divert 
all  the  waters  thereof.  The  court  on  suffi- 
cient evidence,  as  we  have  already  shown, 
foand  all  these  particular  allegations  of  the 
complaint  to  be  true,  and  was  a  full  flnding 
of  the  qnantit7  of  storm  waters  which  the 
d^endant  Intended  to  take,  namely,  all  of 
them,  even  If  it  be  assumed  that  an  Issue 
vara  made  on  the  matter  of  quantity. 

It  Is  true  that  In  another  paragraph  of  the 
comidalnt  it  is  all^^  that  the  defendants 
"wUl  divert  a  large  pratlon  of  the  surface 
waters  of  the  O^ote  river."  accompanied  by 
immprtiato  fnrthw  allegations  that  snch  dl- 
verskm  will  prevent  the  flow  of  sufllclent 
water  to  the  wdl  of  plaintiff  with  which  to 
Irrigate  his  land.  This  allegation,  as  far  as 
It  allied  an  intention  on  the  part  ot  de- 
fendant! to  divert  a  "large  portlra"  of  the 
snrfiwe  waters  of  ttie  river,  was  not  draled 
by  dtfendants.  In  fact,  th^  asserted  sotih 
a  right  Tbs  court  found  that  they  so  Intend- 
ed, and  found  that  If  they  were  permitted 
to  do  aok  It  woidd  prevent  the  well  of  plain- 
tiff from  belns  supplied  with  soffldent  wa- 
ter fw  the  purposes  of  Irr^tion.  The  plain- 
tiff undoubtedly  had,  as  against  the  defend- 
ants, a  paramount  il^t  to  have  Ihe  flood 
waters  wapfij  their  flow,  force,  and  vol- 
mqe  the  artesian  stratom  In  which  his  w^l 
was  rank;  and,  as  the  court  found  that  it 
a  'large  portion"  of  these  flood  waten  serv- 
ing that  purpose  was  diverted  by  defendants, 
tlra  gravd  stratum  In  which  plaintiff's  well 
is  rituated  would  be  deprived  of  water  to  his 
irreparable  lidnryf  this  finding  waa  soffldent 
to  sustain  the  Judgment  Independent  of  any 
finding  as  to  the  exact  quantity  measured 
In  second  fbet,  or  gallons,  which  went  to  make 
up  this  pwtkm.  nie  plalntlfl  being  entitled 
to  rewvtt  If  deprived  of  his  right  to  a  full 
supply  of  his  gravrt  stratum  by  the  diversion 
of  a  **lazss  portUa"  of  flood  waters,  the  exr 


act  quantity  taken  was  Immaterial,  and  the 
omission  to  And  on  an  Issue  which  In  no 
event  could  affect  the  right  of  plaintiff  to  re- 
cover on  the  facts  as  found  will  not  war- 
rant a  reversal  of  the  judgment  Gregory  v. 
Gregory,  102  Oal.  62.  36  Pac.  864. 

Having  dli^osed  of  (as  far  as  we  deem 
consideration  necessary)  the  attack  on  the 
findings  and  the  daim  of  alle$;ed  want  of 
findings,  and  being  satisfied  that  there  Is  no 
merit  In  the  points  made  relative  thereto,  we 
come  now  to  a  consideration  of  the  legal  prin- 
ciples involved  on  the  appeal. 

It  is  insisted  by  the  ai^ellants,  first  that 
as  the  plaintiff  Is  a  nonrlparlan  owner,  he 
has  no  right  to  enjoin  to  any  extent  the  diver- 
sion of  the  waters  of  the  stream  by  an  ap- 
proprlator,  on  the  ground  that  the  stream 
contributes  percolating  watera  to  bis  nonrl- 
parlan lands;  and,  secondly,  even  If  he  has, 
the  court  was  not  warranted  In  enjoining  the 
defendants,  as  approprlators,  from  appropri- 
ating the  flood  waters  of  the  Coyote  river 
which  they  claim  waste  themsdves  in  the 
bay,  in  order  that  anotb^  portion  of  the  fiood 
waters  may  continue  to  sink  into  the  subsur- 
face gravds  and  supply  percolating  waters  to 
his  nonrlparlan  lands. 

As  an  abstract  proposition  of  law,  applied 
to  the  concrete  facts  in  this  case,  the  conten- 
tion of  appellants  is  that  notwlthstan^ng  it 
Is  dearly  established-  that  the  waters,  sur&ce 
and  subsurface,  which  eltha  flow  or  pwcolate 
through  the  duumd  of  the  Gemote  river,  at  or 
above  the  lower  gorge,  pass  through  well-de- 
fined artesian  gravel  strata  in  the  Santa 
Clara  valley  connected  wltti  the  stream  Itsdf. 
and  f&mlsh  a  sivply  of  water  for  Irrigation 
to  a  territory  to  which  Its  nse  Is  essential, 
still  that  territory  can  be  delved  of  this 
InestlmaUe  benefit  by  an  appnq^riator  seek- 
ing to  div^  all  the  watei^  of  the  river  away 
from  the  stream  as  a  commerdal  proposition, 
thus  rendering  the  lands  overlying  the  vari- 
ous artesian  strata  valudeas.  and  fliat  own- 
ers €t  these  superimposed  lands  have  no 
ri^ts  whidi  are  Invaded,  and  hence  no  right 
to  ai^ly  for  an  injunction  to  restrain  such  a 
division. 

The  prlndpal  stress  of  the  argument  of  ap- 
pdlants  against  fiie  rl^t  of  plaintiff  to  re- 
strain thdr  diversion  of  the  waters  flowing 
through  the  lower  gorge  and  percolating  into 
the  subterranean  stratum  under  the  land  of 
plaintiff  Is  based  on  the  claim  that  plaintiff 
is  not  an  owner  of  4and  riparian  to  the 
stream,  i^o  would  be  entitled  to  a  flow  of  Its 
waters,  but  Is  simply  an  owner  of  land  situat- 
ed above  percolating  waters  stqjiplled  In  part 
by  poroolatlon  from  the  stream,  who  has  no 
rights  against  an  appn^niator.  This  is,  In 
effect  a  oontratlon  that  the  rule,  at  common 
law  applicable  to  percolating  waters,  which 
gave  an  owner  of  land  all  that  lay  beneath 
It  with  a  right  to  intermpt  and  take  away 
watws  passing  to  his  ndghbors'  wells — the 
doctrine  of  cujus  est  sdnm— govema'  tbn  re- 
spective rights  of  plaintiff  and  defen>lants. 
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Bnt  whatever  the  extent  to  which  that  doc- 
trine may  have  heretofore  obtained  In  this 
state,  at  leaat  ever  since  the  decision  in  Katz 
V.  Walklnshaw,  141  Gal.  116.  70  Fac.  663.  74 
Pac.  766,  64  I*  H.  A.  236,  99  Am.  St.  Rep. 
85,  It  has  been  modified  by  the  appUcatloa  of 
the  more  reasonable  doctrine  of  sic  utere  tao 
as- to  percolating  waters. 

It  would  be  a  wast»  of  time  to  partlenlarly 
dlacnsB  the  reasons  which  Impelled  the  modi- 
flcation  of  the  oommoy-Iaw  doctrine  of  an  ab- 
Bomte  right  in  each  landholder  (and  tm  an 
ai^roprlator  the  lyiptilantB  insist  upon  this 
right)  to  abstract  all  percolating  waters  nn- 
6er  his  land  and  dispose  of  them  as  he  saw 
fit,  wltliout  regard  to  what  extent  he  might 
deplete  these  waters  under  the  lands  of  hla 
neighbors.  The  climatic  conditions  of  this 
state,  the  great  strei^es  of  arid  and  semlarld 
lan^  ttM  uncertainty  of  the  seasons  and 
rarylng  rainfall,  the  necessity  of  irrigation, 
and  the  vast  superiority  of  underground  wa- 
ters as  a  steady  and  ready  means  of  irrl^- 
tion  over  the  uncertainty  of  a  similar  supply 
from  a  surface  stream  whidi.  In  many  Instan- 
ces, becomes  dry  at  the  very  time  when  irri- 
gation Is  necessary;  the  vast  areas  of  land 
brought  under  cultivation  and  production  by 
irrigation,  and  additional  areas  stni  to  be 
Improved  by  it;  the  enormous  draft  which 
this  constant  Improvement  and  ctdtlvatlon 
makes  on  a  supply  which  -is  limited,  and  which 
will  become  inadequate  for  all  as  population 
increases  and  additional  lands  are  to  be 
brought  under  cultivation  and  improved  by 
irrigation — these,  and  many  other  causes,  Im- 
pelled a  d^rtnre  from  the  old  doctrine  and 
a  limitation  of  It,  imd  the  adoption  of  the 
Just  principle  that  a  common  and  essential 
necessity— water—when  supplied  to  well-de- 
flned  strata  from  whatever  sourc6,  should  be 
preserved  to  lands  overlying  them  for  reason- 
able use  upon  them. 

In  Katz  V.  Walklnshaw,  supra,  in  the  opin- 
ion written  by  the  late  Justice  Temple,  and 
in  that  written  by  Justice  Sbaw  upon  a  re- 
hearing (granted  for  further  argument),  the 
necessity  for  the  modification  of  the  cujus 
est  solum  doctrine  as  inapplicable  to  the  con- 
ditions in  this  state  was  fully  discussed,  an- 
nounced, and  applied.  In  that  case  the  de- 
fendant had  sunk  wells  in  the,  same  artesian 
belt  underlying  the  lands  of  plaintiff,  and  In 
which  his  irrigation  wells  were  sunk,  and 
was  diverting  the  water  for  sale  to  lands  dis- 
tant from  the  saturated  belt  from  which  the 
artesian  waters  were  derived.  Defendant  as- 
serted there,  like  appellants  as  approprlators 
do  now,  that  as  these  were  percolating  wa- 
ters, he  had  under  the  common-law  rule  to 
which  we  have  Just  adverted,  an  absolute 
right  to  abstract  them  to  any  extent  be  saw 
fit,  and  to  use  them  anywhere  he  pleased, 
notwithstanding  It  would  result  In  depriving 
the  well  of  plaintiff  of  any  supply  for  Irriga- 
tion. The  common-law  rule  was  rejected  as 
Inapplicable  to  the  conditions  in  this  state, 
and  the  rule  of  sic  ntere  too  announced,  and. 


applying  It,  It  was  held  that  the  rights  of  the 
parties  In  the  suit  to  take  these  particular 
waters  were  correlative,  and  that  the  defoid- 
ant  could  not  dlv^  than  for  sale  tiaewbetB 
so  as  to  prevait  plaintiff  from  obt^nlng  a 
reasonable  supply  for  irrigatiw  and  ottier  or^ 
dinary  uses  upon  his  land.  The  doctrine 
thna  announced  in  this  pioneor  case  bos  been 
snbseqnentiy  followed,  so  that  the  role  is 
now  settled  b^ond  further  qnesUon.  See 
Mc(3Ilntock  v.  Hudson,  141  GoL  281.  74  Pac. 
849;  Cohen  T.  La  Canada,  142  CaL  487,  7ft 
Paa  47;  Ifontecito,  etc  Go.  v.  Santa  Bar^ 
tttra,  144  Oal.  68^  77  Pac;  1018;  Yerdugo 
Cai^on  Water  Go.  v.  Terdngo,  102  CaL  656. 
98  Pac.  1021;  Burr  r.  Madoy,  IM  Gal.  439. 
88  Pac  260;  Hudson  v.  Dailc?.  1(6  Paa  748. 

But,  it  18  insisted  by  appeUantx  that  this 
rule  only  applies  as  to  correlative  rights  of 
dUferoit  persons  owning  lands  overlying  the 
same  plane  of  percolating  waters,  and  does 
not  apply  so  as  to  entitle  a  nonrlparloB  own- 
er.  altbou^  the  stratum  underlying  his  land 
Is  directly  siqtplled  by  waters  percolating 
from  the  stream  to  prevent  the  divoslon  of 
the  waters  of  the  stream  by  an  ai^nojirlator. 
The  precise  question  as  to  tlie  respective 
rights  of  an  appn^riator  of  water  to  be  used 
b^ond  the  watershed,  and  of  me  rialming 
an  uninterrupted  flow  of  these  waters  to 
supply,  by  percolation,  a  water-bearing  stra- 
tum underneath  his  land  and  connected  with 
the  stream,  has  not  been  heretofore  present- 
ed. Bnt  tiiere  are  general  prindples  of  law 
whfdi  have  been  applied  as  betweoi  other  ap- 
proprlators of  tho  stream  waters  and  dalm- 
ants  to  the  flow  or  to  the  percolating  waters 
of  the  stream  which  are  equally  applicable 
as  between  the  parties  to  this  action.  It  is 
true  In  this  case  that  the  plaintiff  Is  not  a 
riparian  owner,  but  neither  does  It  appear,  as 
far  as  their  rights  are  here  asserted,  that  ap- 
pellants are.  They  are  only  asserting  rights 
as  appropriators  under  a  claim  that  th^ 
have  appropriated  all  the  surplus  waters  of 
the  Coyote  river,  and  are  entitled  to  certain 
Impounded  waters  .between  the  gorges.  Be 
that  as  it  may,  however,  as  far  as  any  waters 
of  the  river  are  concerned  (there  being  no 
Impounded  waters),  we  do  not  perceive  that 
the  fact  that  the  plaintiff  Is  not  a  riparian 
owner  can  affect  his  rights  as  against  the 
appellants.  As  between  riparian  owners,  It 
Is  conceded,  as  the  law  declares,  that  one 
riparian  owner  Is  not  entitled  to  divert  t^e 
waters  of  a  stream  for  use  at  some  distant 
point  for  commercial  purposes  so  as  to  pre- 
vent another  riparian  owner  to  whom  they 
would  otherwise  be  available  from  using 
them  on  his  lands,  and  It  is  established  by 
the  authorities  to  which  we  have  heretofore 
referred  that,  as  between  owners  of  land 
overlying  a  common  substratum  of  percolat- 
ing water,  this  cannot  be  done.  This  being 
so,  we  perceive  no  reason  why  the  same  rule 
should  not  be  applied  as  between  owners  of 
land  overlying  a  substratum  of  water  direct* 
ly  connected  with    ther  the  surface  w  sub- 
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rarface  flow  of  the  Btream,  and  deriving  prac- 
tlcanr  its  ezdaalTe  eapply  from  tbat  Boorce. 
Tbe  theory  upon  which  the  right  of  a  ripa- 
rian owner  to  be  protected  In  the  use  of  the 
wavers  of  a  streani  to  which  his  lands  are  ri- 
parian Is  that,  natnre  havliw  given  these 
lands  the  benefit  ot  the  flow,  and  ttie  natural 
advantage  of  Its  use  on  the  lands,  one  ripa- 
rian owner  may  not  divert  these  waters  to 
lands  not  riparian,  to  the  Injury  of  another 
riparian  owner  who  can  nee  them.  The  same 
principle  has  been  applied,  as  we  have  seen, 
to  the  nse  of  waters  as  between  the  owners 
of  lands,  overlying  a  comnum  stratum  of 
percolating  waters.  And  we  perceive  no  rea- 
son why  the  same  principle  should  not  be  ap- 
plied as  between  an  appropriator  of  the  wa- 
ters of  a  stream  to  be  takea  b^ond  the 
watershed  for  ccmimerdal  purposes  and  the 
owners  of  lands  overlying  ah  artesian  stra- 
tum whldi  IB  conclusively  Shown  to  be  so  c<m- 
nected  wlOi  the  stream  as  to  derive  Its  sup- 
ply of  water  by  percolation  therefrom  to  this 
stratum.  Why,  In  principle,  should  there  be 
any  distinction?  With  the  common-law  doc- 
trine modified  to  meet  the  conditions  In  tills 
state  necessitating  it,  and  modified  so  as  to 
preserve  to  each  owner  of  lands  overlying  a 
common  stratum  of  percolating  waters  a  right 
to  a  fair  and  reasonable  use  of  these  waters 
of  which  their  lands  have  a  natural  advan- 
tage, no  reason  suggests  Itself  why  the  same 
rule  should  not  RW^y  as  between  the  appro- 
prlators  of  the  waters  of  a  stream  for  use 
elsewhere  than  on  riparian  lands  and  the 
owners  of  lands  overlying  a  water-bearing 
channel,  so  directly  connected  with  the 
stream  as  to  be  supplied  by  percolatloil  from 
It.  The  conditions  in  all  cases  are  analogous 
as  far  as  the  natural  supply  of  waters  Is 
available  for  use  upon  the  lands  concerned, 
whether  the  lands  be  riparian  to  the  stream 
or  overlying  a  common  subterranean  stratum, 
or  whether  the  underlying  strata  are  connect- 
ed and  supplied  directly  from  the  flow  of 
the  stream  itself.  In  either  case  there  Is  a 
natural  supply  of  water  of  which  the  lands 
by  reason  of  their  location,  either  as  riparian 
or  above  a  common  subterranean  stratum,  or 
as  lying  over  a  water-bearing  stratum  sup- 
plied by  percolation  from  the  stream,  have  a 
natural  advantage  to  the  use  of  the  waters, 
liands  are  Invariably  purchased  in  view  of 
the  benefits  which  they  may  derive  from  be- 
ing riparian  to  a  stream  or  overlying  well- 
supplied  strata  of  water,  the  right  to  the 
flow  or  extraction  of  which  Is  a  part  and 
parcel  of  the  land,  and  there  Is  no  rational 
basis  for  any  distinction  between  the  classes 
as  to  the' right  to  prevent  a  diversion  of  wa- 
ters for  nse  elsewhere  vlhether  It  be  at- 
tanpted  by  a  riparian  owner  against  another 
riparian  owner,  or  by  one  owner  of  land 
over  a  common  stratum  of  underlying  water 
against  another  owner,  or  by  an  appropriator 
<tf  the  watOTs  of  a  Btream  as  against  the 
owna  of  land  ovsrlylng  the  watfli^-bearing 


stratum  directly  supplied  by  percolation  from 
the  stream.  As  far  as  the  owner  of  lands 
overlying  a  gravel  stratum  Is  concerned,  it 
makes  no  difference  In  his  rights,  as  against 
an  appropriator  of  the  water,  from  what 
source  the  sui^ly  comes  which  directly  sup- 
plies his  water-bearing  stratum— -whether 
(torn  a  stream  or  a  saturated  plane  or  other 
body  of  water  which  natural  flow  or  per- 
colation, tither  snrCsce  or  nibtarauean, 
clearly  supplies  his  underground  stratum.  It 
would  present  an  anomalous  condition  of  the 
law  were  it  the  rule  that  while  a  riparian 
owner  may  prevent  an  apiHwpriator  from  dl- 
verting  to  his  injury  the  waters  of  the  stream 
for  use  beyond  the  wa^sbed,  and  one  own- 
er  of  land  ovwlylng  a  common  stratum  of 
percolating  water  may  restrain  another  own- 
er similarly  situated  from  making  a  like  di- 
version, the  owner  of  lands  whose  underlying 
stratum  ,of  water  is  directly  and  dearly  sup- 
plied by  percolation  from  the  waters  of  the 
stream,  and  who  will  be  greatly  injured  by  a 
diversion.  Is  not  entitled  to  prevent  it.  Tbere 
1^  no  reason  or  any  dlflTerenee  In  the  rule  be- 
tween the  classes  and  none  sbould  exist. 
Such  landowner  has  a  right  to  restrain  a  di- 
version from  the  stream  or  saturated  plane, 
or  other  well-defined  supply,  by  an  appropri- 
ator or  any  one  else  who  seeks  to  divert  such 
stream  or  other  supplying  waters  from  their 
natural  percolating  fiow,  for  use  elsewhere 
than  upon  lands  to  which,  as  waters  of  the 
stream,  they  are  riparian,  or  which,  as  wa- 
ters of  an  underground  stratum,  may  reason- 
ably and  usefully  be  applied  to  the  overlying 
land.  Under  this  rule,  as  far  as  tbe  artesian 
stratum  of  plaintlCT,  which  is  a  wellniefined 
one,  and  has  Its  Intake  In  tbe  vast  bed  of 
gravel  In  the  lower  gorge,  is  supplied  by  the 
surface  waters  of  the  Coyote  river  passing 
over  said  gorge  and  percolating  to  the  stra- 
tum, or  is  supplied  by  tbe  subsurface  waters 
In  the  Coyote  valley  between  the  upper  and 
lower  gorge  (assuming  for  present  purposes 
that  these  may  not  be  considered  as  a  part 
of  the  rlvpr),  which  pass  over  the  lower  gorge 
and  percolate  through  the  gravels  below  and 
Into  the  artesian  stratum  of  plaintiff,  or  as 
far  as  the  stratum  is  supplied  by  percolation 
from  both  of  these  sources,  the  right  of  plain- 1 
tift  to  have  the  flow  of  these  waters  In  hIS; 
stratum  uninterrupted  Is  paramount  to  thai 
right  of  defendants  to  divert  them  for  use/ 
elsewhere,  as  tbe  court  found  they  lntended| 
to  do,  to  the  Irreparable  Injury  of  plaintiff, 
and  plaintiff  was  entitled  to  a  decree  enjolu-'. 
lug  such  diversion.  \ 
But  it  Is  insisted  by  appellants  that  if  the 
plaintiff  has  a  right  to  enjoin  the  diversion  of 
the  waters  of  the  stream  which  would  other- 
wise percolate  to  and  supply  the  artesian 
stratum  underlying  his  land,  the  court  was 
not  warranted  In  enjoining  the  appellants 
from  diverting  the  flood  waters  of  tbe  Coyote 
river,  which  it  was  claimed  were  wasted  and 
lost  in  the  bay  of  San  Frandsca  Hiere  can 
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be  no  question  bat  that  an  approprlator  ot 
water  may  divert  for  ub^  to  any  point  be- 
yond the  watershed,  any  portion  ot  the  wa- 
ters of  a  stream  whlc^  can  serve  no  useful 
purpose  either  to  the  riparian  owners,  or, 
In  the  Instant  case,  any  waters  of  the  CoyotB 
river  which  might  serve  no  such  purposes 
In  supplying  the  underground  stratum  of 
plaintiff,  or  whldi  are  In  excess  of  the  quanti- 
ty necessary  for  that  purpose.  Flfield  t. 
Spring  Valley  Waterworks,  ISO  Gal.  5S2,  62 
^c.  1054. 

■  But  It  Is  quite  obvious  that  merely  because 
waters  are  flood  or  storm  waters  of  a  stream 
— tbat  IB,  <m  account  of  unusual  rains  tbe 
waters  of  a  stream  are  Increased  beyond  the 
normal  flow— these  flood  or  storm  waters 
«re  not  thw^re  surplus  wati^s  of  the  stream 
which  serve  no  useful  purpose,  and  are  sub- 
ject to  appropriation.  What  an  called  the 
storm  waters  of  the  Coyote  river  are  not  wa- 
ters wblCb  are  precipitated  over  tiie  lower 
gorge  only  in  occashmal  seasons.  They  are 
generally  of  annual  occurrence,  and  flow  at 
great  height  and  breadth  over  the  de^.  poz^ 
ous  gravel  beds  below  tbe  lower  gorge,  al- 
though they  last  but  a  btaort  time.  They  are 
confined  to  the  general  diannel  of  the  stream, 
as  the  banks  of  the  Coyote  river  are  of  great 
bdgbt,  in  some  plsces  as  lilgh  as  88  feet, 
and  within  the  mmory  of  man  no  overflow 
of  the  river  until  It  gets  to  the  low  land  near 
the  bey  has  ever  been  known.  But  even  if 
these  storms  are  of  short  duration,  and  the 
watOTB  are  ivedpitated  with  great  rapidity 
into  the  bay,  they  cannot  be  sai^,  for  that 
reason  alone,  to  be  waste  waters,  or  subject 
to  apKHwpriatlon.  They  are  only  waste  wa- 
ters, and  capable  of  appropriation  as  such, 
If  they  serve  no  us^ul  purpose  as  storm 
waters.  But  In  the  case  at  bar  tbere  can 
be  no  question  but  that  tbe  flood  waters  per- 
form, not  only  a  useful,  but  an  indispensable, 
servlcej  in  pressing  into  the  gravel  beds  or 
troo^i  at  tbe  lower  gorge,  by  their  greet 
breadth  and  enormons  weight,  a  large  por- 
tion of  the  waters  which  go  to  supply  the 
various  artesian  strata,  Including  that  of 
plaintiff  which  have  thehr  Intake  th««in.  The 
extent  to  which  these  waters  sink  into  these 
gravels  below  that  gorge  depends  upon  and 
is  proportioned  to  the  pressure  exerted  by 
the  breadth  and  volume  of  the  storm  weters. 
The  snbsnrfoce  flow  of  20,000,000  gallons  per 
day  does  not  keep  up  the  supply,  and  tliat 
sni^y  is  augmented  and  Is  only  partially 
k^t  up  by  the  waters  which  are  forced  Into 
tbe  gravels  at  the  lower  gorge  by  tbe  pres- 
sure of  the  flood  waters.  There  are  some 
yean  when  there  are  no  flood  waters  at  all, 
and  years  when  such  floods  as  come  are 
comparatively  small,  and  there  are  also  dry 
years  occasioned  tbroivli  1^  than  the  ordi- 
nary rainfall.  In  every  year  whrai  there  are 
no  floods,  end  la  every  dry  year,  the  waters 
In  these  gravels  suffer  additional  depletion 
on  account  of  the  extent  of  the  drafts  for 
Irrigation,  which  are  necessarily  mede  i^on 


them  to  meet  tbe  deficiency  in  the  rainfaU, 
and  this  depletion  is  only  partly  restored  by 
the  flood  waters  of  subsequent  years.  The 
water  plane  in  these  gnvela,  and  conse* 
quoitly  In  the  various  strata  to  which  It  is 
supplied,  is,  as  the  evidence  shows,  gradually 
lowering.  Neither  the  gravels  nor  these  un- 
dei^nnd  strata  have  been  complettiy  illled 
since  a  season  of  unusual  rains  in  the  yesrs 
1861-02,  wbm  the  flood  watws  brou^t  them 
up  to  their  full  water-bearing  apadty,  and 
hence  tbere  was  a  snriaus  4st  flood  waten 
whicA  may  be  said  to  have  saved  no  useful 
purpose,  and  were  wasted  in  the  bay.  Since 
then,  on  account  of  the  increase  of  popula- 
tion and  the  improvemmt  of  the  valley,  the 
high  state  of  cultivation  to  which  lands  have 
been  and  ara  being  brought  on  account  of 
theXx  suBC^tttbility  to  trrlgatiott  from  these 
underground  artesian  strata  and  the  conse- 
quent vast  drafts  made  by  the  tncreastag 
number  of  wells  sunk  flimln,  the  water 
plane,  by  cmtlnnous  and  extensive  irrigation 
daring  the  summer  seasons,  has  been  and  is 
yearly  gradually  being  lowered  sp  that  the 
flood  wat^  evoa  to  the  extmt  to  which 
they  contribute  of  thsnselves  to  replenish 
the  8UK>ly  and  under  the  pressure  of  tlieir 
breadth  and  volume  affect  it,  still  do  not 
bring  these  artesian  strate  up  to  near  their 
full  capacity.  And  the  exteat  to  which  these 
ortedan  strata  are,  now  supplied,  which  is 
less  than  their  full  capadly,  and  which  must 
be  still  further  deifleted  as  additional  lands 
are  broufi^t  into  cultivation  and  Irrigation 
from  wellfl  sunk  Into  them,  is,  in  addition 
to  this  daily  supply  aO/)00,000  galloiw  al- 
ways flowing  through  the  lower  gorge,  deriv- 
ed solely  from  the  storm  waten,  and  Is  sup- 
plied in  pn^ortlon  to  their  breodtb  and  vol- 
ume; It  is  quite  ob^ous  that,  as  the  storm 
waten  flowing  over  the  gravels  of  the  lower 
gorge  do  not,  even  under  their  enormous 
pressure,  now  bring  the  various  artesian 
strate  having  their  intake  therein  up  to  their 
full  capacity,  and  in  the  nature  of  things 
must  be  further  depleted  as  additional  well 
drafts  are  made  upon  It,  to  permit  tbem  to 
be  diverted  at  or  near  the  lower  gorge  must 
inevitably  deprive  the  various  gravel  strate. 
Including  tbat  of  plaintiff,  of  thtir  usual 
water  supply,  and,  as  the  court  found,  these 
strata  within  a  few  yeara  would  not  yield 
enough  water  for  profitable  or  successful  Ir^ 
ligatlcm,  nor  yield  more  water  Oian  tbe  sur- 
face wells.  As  it  appears,  Umefore,  tiiat 
all  these  flood  waters,  either  by  partlelly 
sinking  Into  the  gravels,  or  by  their  breadth 
and  weight  censing  an  increesed  sinking 
surface,  are  Inadequate  to  fully  supply  the 
nndorground  waten  In  these  artesian  strate. 
It  is  quite  clear  that  It  cannot  be  said  that 
any  portion  of  them  are  wute  or  lost  waten 
which  the  appellants  ere  mtltled  to  divert 
from  the  stream  above  the  lower  gorge.  All 
these  waten  sre  necessary,  of  themselves 
or  toy  their  force,  to  snpply  the  underground 
waten,  irhlch  they,  vrea  now,  fail  to  do  to 
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the  tnU  capacity  of  the  imderlytaig  etrata, 
to  wblcli  fnll  capadty  the  plalntltf  and  otb- 
en  Interested  In  tbem  are  entitled.  Ferform- 
Ing  this  necessary  and  Indispensable  service 
-which  conld  not  be  sivplied  without  them, 
no  part  of  tbem  can  be  said  to  be  waste  wa- 
ters nntU  they  bare  performed  it,  as  tax  as 
they  are  capable  of  doing  so,  and  have  pass- 
ed over  the  grsTels  on  Ihelr  way  to  the 
bay.  This  seems  to  be  so  plain  as  to  require 
no  fttrther  partlcalar  dlscnsslon.  If  at  any 
time  these  flood  waters,  or  any  portion  of 
them,  can  be  characterized  as  waste  waters 
In  their  flow  from  the  upper  gorge  towards 
the  bay,  It  certainly  Is  not  while  th^  are  In 
the  rlrer  above  Ihe  lower  gorge  where  ap- 
pellante  desire  to  divert  them.  If  they  be- 
come waste  waters.  It  Is  only  afta  they  have 
passed  the  gravels  at  the  lower  goige,  and 
hav«  poformed  the  necessary  and  asefnl 
purpose  of  snpplylng  them,  and  the  artesian 
strata  connected  with  them,  ae  for  as  th^ 
are  capable  of  doing  so.  and  from  ttiere  are 
mshlng  towards  the  bay.  We  are  not  pre- 
pared to  say  ttiat,  even  hi  their  flow  after 
passing  the  gravels  In  which  the  Intake  to 
these  artesian  strata  He,  they  serve  no  other 
nsefnl  pnrpose,  bat  certainly  these  storm 
waters  do  not  become  waste  nntll  they  have 
flowed  over  theae  gravel  beds  and  are  on 
their  way  to  the  bay.  It  Is  only  there  that 
It  may  be  said  that  th^  can  perform  no  tar- 
ther  us^dI  service,  the  only  jflace  when 
they  first  become  waste  waters,  and  whoe, 
without  apparently  Invading  the  righte  of 
anyone,  they  may  be  diverted.  No  reason- 
able objection  conld  be  made  to  the  diversion 
of  the  waters  by  the  appellants  th^  because 
th^  are  then,  for  all  practical  porposes, 
waste  waters.  But  It  Is  qnlte  clear  that  this 
Is  the  only  point  on  the  stream  where  It  can 
be  said,  as  far  as  plaintiff  Is  concerned,  that 
th^  are  waste  waters. 

Coming  DOW  to  a  ecmslderatlon  of  the  ob- 
jections of  appellante  to  the  decree^ 

It  Is  Insisted  that  the  court  should  have 
secured  the  appdlante  In  tiie  right  to  divert 
the  waters  ^m  the  gravels  of  the  lower 
gorge  to  the  extent  that  their  present  shaft, 
pumpi  and  appliances  wonid  pwmlt  There 
can  be  no  question  but  that  the  plaintiff 
brought  this  action  for  an  Injunction  to  re- 
strain this  particular  diversion  of  the  waters 
as  soon  as  It  reasonably  appeared  that  the 
prc^iosed  dlvenltni,  by  the  pump  and  appli- 
ances of  appellants  as  Installed  and  operat- 
ed, would  affect  the  suivly  of  water  hi  bis 
artesian  stratom.  So  the  appdlante  were 
not  entitled  to  be  secured  In  the  operation 
ot  their  plant  and  their  diversion  of  water 
by  that  means  on  the  ground  that  the  plain- 
tiff stood  by  and  permitted  the  developmoit 
of  water  to  be  made  to  succesitful  operation, 
having  reasonable  cause  to  believe  that  It 
would  alTect  his  water  mp^j  (Kats  v.  Wal- 
Unshaw,  supra) ;  and,  as  the  court  found  by 
evidence  sustaining  the  fact  that,  if  permit- 
ted to  proceed  with  audi  pumping  with  the 


appliances  as  Installed,  the  plaue  of  water 
In  the  gravel  below  the  low&e  gorge  would 
be  lowered  to  such  an  extent  that  It  would 
be  below  the  Intake  of  the  gravel  stratum 
In  the  land  of  plaintiff,  and  his  well  thereby 
be  entire  deprived  of  watw,  the  court  prop- 
erly enjoined  the  further  operation  of  said 
pump  and  applluices. 

It  is  further  Inristed  that  the  court  should 
have  taimed  a  decree  permitting  the  appti- 
lante  to  store  waters  of  the  watershed  In 
reservoirs  in  the  mountains  above  the  lower 
gorge,  and  require  them  In  each  season  to 
permit  0,500,000,000  gallons  to  pass  the  up- 
per gorge  in  sndi  quantities  as  would  al- 
low It  to  sink  into  the  graves  below  the  low- 
er gorge.  This  claim  Is  made  on  the  theory 
that  this  would  exceed  In  amount  that  which 
Is  contributed  to  the  gravels  below  the  lower 
gorge  by  the  sinking  of  the- flood  waters. 
The  respondent  questions  the  accuracy  of 
this  estimate  and  the  feasibility  of  this  plan, 
as  w^  as  the  pomr  of  the  court  to  so  ftnme 
a  decree  respectlnc  the  matter  u  will  give 
the  court  immediate  and  ectual  ocmtrol  of 
the  acta  of  tiie  deftttdants  so  as  to  see  tiOit 
it  is  carried  out;  and  to  prevent  Injury  to 
those  rdylng  upon  the  underground  supply 
as  natore  gives  It  for  the  Irrigation  of  their 
lands — an  injury  which  would  be  the  inevi- 
table result  of  any  delay  or  failure  In  turn- 
ing In  the  amount  spedfled.  It  is  insisted, 
too,  that  the  right  of  this  plaintiff  to  the 
waters  pei^olating  through  his  land  Is  a  vestr 
ed  right,  and  that  tbe  right  to  have  the  flow 
of  the  flood  waters  contribute  to  this  per- 
colating supply  is  equally  a  vested  right, 
which  the  court  has  no  authority  to  permit 
to  be  disturbed  or  of  which  the  plaintiff  may 
be  deprived  except  under  condounation  pro- 
ceedings and  upon  payment  tboetor.  Other 
objections  to  such  a  decree  are  also  ui^ed, 
which  It  Is  unnecessary  to  state.  Nor  do  we 
deem  discussion  or  dedslon  upon  any  of 
them  necessary,  because,  in  the  state  of  the 
pleadings  and  proofs  in  the  case,  we  do  not 
think  the  court  erred  In  faillog  to  make  a 
decree  as  suggested  by  appellants,  even  If 
under  them  the  court  had  the  right  to  do  so. 
This  case  was  not  tried  on  the  theory  that 
the  app^ants  were  oititied  to  any  such  de- 
cree^ There  Is  nothing  In  the  pleadings  in 
the  case  remotely  suggesting  that  the  court 
should  make  such  a  decree,  or  that  the  ap- 
pellants would  be  satisQed  with  it  If  it  did; 
nor  was  any  evidence  presented  in  the  case 
addressed  to  the  making  of  any  snch  decree^ 
The  trial  court  was  neither  advised  under  the 
pleadings,  nor  was  suggestion  made  on  the 
trial,  that  such  a  decree  was  proper.  The 
cS&im  of  aiqpellante  was  against  the  r^bt  <>t 
plaintiff  to  any  relief  or  protection  whatever 
Winat  the  diversitm  the  watos  of  the 
Coyote  river,  either  surface  or  subsurface: 
They  Insisted  In  the  trial  court,  and  likewise 
Insist  here,  that  plaintiff,  not  being  a  riparian 
owner,  had  no  right  to  prevent  the  diven^n 
ot  the  waters  of  tiie  river,  either  the  normal 


Digitized  by 


128 


107  PAOIFIO  BEPORTBB. 


(Cal. 


fiurface  flow  or  the  subsurface  flow,  or  any 
percolating  water,  aod  tbat,  as  far  as  tbe 
«tonn  waters  were  conceraed.  they  bad  a 
right  to  divert,  above  the  lower  gorge,  all  the 
waters  that  flowed  down  to  the  bay  of  San 
Francisco,  irrespective  of  any  benefit  they 
afforded  In  filling  the  gravels  below  the  low- 
er gorge  and  supplying  the  artesian  stratum 
of  plaintiff  which  had  its  Intake  therein.  As- 
serting tbat  plaintiff  had  no  right  to  have 
these  waters  supply  his  artesian  stratum 
under  nature's  plan  they  now  ask  that  the 
decree  of  the  trial  court  be  reversed  because 
that  tribunal  did  not  adopt  an  artificial  plan, 
which  was  not  suggested  by  the  pleadings,  to 
which  no  proof  was  particularly  addressed, 
nor  the  trial  court  asked  to  make,  and  which 
Is,  tor  the  first  time  In  the  case,  su^ested 
here,  and  tben  as  a  ground  for  reversal.  Un- 
der the  circumstances  stated  the  appellants, 
if  tbey  had  been  entitled  to  such  a  decree 
under  proper  pleadings  and  proof,  are  in  no 
position  now  to  complain  because  It  was  not 
made  by  the  trial  court  As  the  appellants 
did  not  assert  any  right  to  impound  the  storm 
waters  and  release  them  in  any  given  quan- 
tity to  the  gravels  below  the  gorge  so  as  to 
supply  plalutlfTs  and  the  other  artesian 
strata,  but  asserted  that  plaintiff  had  no 
right  to  any  of  these  waters,  but  that  appel- 
lants had  a  perfect  right  to  divert  and  use 
them  all,  tbey  cannot  be  beard  to  complain 
tbat  the  court  did  not  embrace  in  its  decree 
a  plan  which  they  had  never  asserted  a  spe- 
cific right  to,  or  asked  to  be  made.  Huffoer 
V.  gawday,  153  GaL  83,  93,  94  Pac.  424. 

This  disposes  of  the  principal  attack  of 
appellants  against  the  findings  upon  the  claim 
of  an  alleged  want  of  findings,  and  relative 
to  their  objections  to  tbe  decree.  Several 
other  points  are  made,  which,  while  we  have 
examined  them,  we  do  not  think  of  8u£9clent 
importance  to  command  particular  discussion. 

We  are  satisfied  that  tbe  findings  as  made 
are  sustained  by  the  evidence,  and  the  decree 
supported  by  the  findings,  and  the  Judgment 
and  order  appealed  from  aie  therefore  af- 
firmed. 

^e  concur:  ANGELLOTTI,  J.;  SLOSS, 
J. ;  MELVIN,  J ;  HENSHAW,  J. 

SHAW,  J.  I  concur  in  the  Judgment  and  in 
the  opinion  of  Justice  LORIGAN.  X  believe, 
however,  that  the  claim  of  defendants  to  the 
so-called  waste  flood  waters  may  well  be  de- 
cided on  the  merits.  A  well-established,  but 
Infrequently  used,  principle  of  the  law  of  In- 
junctions is  peculiarly  applicable  to  the  case. 
Besch  on  Injunctions  states  it  thus:  "When 
an  Injunction  to  restrain  a  nuisance  will 
produce  great  public  or  private  mischief,  a 
court  of  equity  is  not  bound  to  grant  it  mere- 
ly fur  the  purpose  of  protecting  a  technical 
or  unsubstantial  right"  Volume  2,  |  1067. 
High  on  Injunctions  gives  it  in  tlila  form: 
-The  court  may  properly  be  guided  by  the 
ooDsldOTatloB  of  Uw  relatlTa  oouTeulaide  of 


the  parties ;  and,  if  It  appears  tliat  the  ben- 
efit resulting  to  the  plaintiff  from  the  grant- 
ing of  the  writ  will  be  slight  as  compared  to 
the  Injury  to  the  defendant  the  relief  may  be 
denied,  and  the  plaintiff  left  to  the  pursuit  of 
his  remedy  at  law."  Volume  2  (4th  Ed.)  I 
470.  See,  also,  Peterson  v.  Santa  Rosa,  119 
Cal.  391,  51  Pac.  557 ;  Jacob  v.  Day,  111  Cal. 
571,  680,  44  Pac.  243,  for  applications  of  tbe 
principle. 

This  principle  Is  stated  in  these  autborl- 
ties  with  reference  to  the  refusal  of  an  In- 
junction. It  is  a  flexible  rule,  however,  and 
It  will  apply  to  either  party,  and  to  tbe  grant- 
ing or  refusal  of  the  Injunction,  according  to 
tbe  circumstances  of  the  particular  cas& 
And  in  the  varying  conditions  to  be  found  in 
the  different  parts  of  this  state  this  adapta- 
bility makes  it  of  the  greater  value.  If  wisely 
administered.  In  many  parts  of  the  state, 
especially  in  the  large  Interior  valleys,  practi- 
cally all  the  fiood  waters  are  waste  waters. 
They  contribute  little  or  nothing  to  the  sat- 
uration of  any  subterranean  gravel  beds 
which  are  resorted  to  for  a  supply  of  water 
for  useful  purposes.  They  rush  in  great 
volume  to  the  sea,  carrying  destruction  In 
their  path,'  and  overflowing  the  low  lands  to 
the  great  damage  of  the  owners,  serving  no 
useful  purpose  whatever.  If  tbey  were  stor- 
ed In  reservoirs,  they  might  be  made  to  serve 
a  triple  purpose.  The  extreme  floods  and 
consequent  overflow  and  destruction  would 
be  prevented ;  the  stored  water  could  be  used 
to  irrigate  large  areas  of  valley  land,  now 
left  unproductive  for  lack  of  water;  if  dis- 
tributed upon  the  plains,  for  irrigation,  a 
large  portion  of  these  waters  would  in  due 
course  of  time  find  their  way,  by  seepage  and 
percolation,  to  the  channels  of  the  streams, 
giving  an  increased  and  more  regular  flow  In 
the  summer  months,  increasing  the  amount 
available  for  irrigation  In  tbe  smaller 
streams,  and  bettering  the  navigation  of  tbe 
large  rivers — all  of  which  would  add  tremen- 
dously to  the  growth,  prosperity,  and  wealth 
of  the  state,  and  to  Its  ability  to  support  tbe 
large  population  which  its  climate  and  pro- 
ductions attract  Tbe  question  of  tbe  right 
to  store  snch  flood  waters,  and  the  terms  up- 
on which  It  can  be  obtained  or  exercised, 
is  of  the  greatest  importance  to  the  future 
welfare  of  the  state.  In  such  parts  of  the 
state  an  Injunction  to  prevent  the  storage  of 
such  flood  waters  might  perhaps,  as  a  gener- 
al thing,  be  property  denied. 

But  In  tbe  case  at  bar  the  conditions  above 
described  do  not  exist  The  reverse  Is  true. 
Tbe  Santa  Clara  valley  presents  conditions 
not  paralleled  elsewhere  In  the  state,  except 
it  may  be  in  the  San  Fernando  valley,  in 
which  is  found  similar  gravel  beds,  kept  sup- 
plied by  similar  fiood  waters  and  rainfall,  the 
use  of  which  water  is  secured  to  the  city  of 
Los  Angeles  by  Its  ancient  pueblo  right  In 
the  Santa  Clara  valley  a  large  community 
has  settled  upon  tbe  lands  over  the  gravel 
beds  In  Queation,  and,  by  the  oie  of  the  wo^ 
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ters  stored  therein,  has  made  probably  the 
richest  and  most  productive  region  of  equal 
size  In  the  state.  Plaintiff  is  but  one  of  these, 
but  he  represents  a  large  population  engaged 
In  like  pursuits.  The  property  of  every  one 
of  them  would  be  Jeopardized  by  a  diminu- 
tion of  the  waters  that  go  into  this  under- 
ground reservoir.  The  floods  In  which  It  can 
be  asserted  with  any  reasonable  assurance 
that  waste  occurs  are  Infrequent.  They  come 
at  Intervals  of  several  years,  and  generally 
the  waste  water  Is  small  and  practically  in- 
determinable. The  right  to  obtain  such  small 
quantities  at  such  wide  Intervals  for  storage 
In  open  reservoirs,  where  evaporation  would 
dissipate  a  large  part  during  the  time  it 
would  have  to  be  stored  to  be  made  of  real 
use,  would  be  of  little  value,  and  probably 
of  none  at  all.  It  is  obvious  from  the  whole 
case  that  the  Individual  defendants  never 
would  have  inaugurated  their  enterprise  with 
nothing  In  view  but  the  privilege  of  ascertain- 
ing, storing,  and  using  these  chance  waste 
waters.  It  would  be  Impracticable  and  un- 
profitable. The  giving  of  a  decree  permitting 
the  storage  of  such  water  as  could  be  ascer- 
tained to  be  thus  wasted,  on  the  rare  occa- 
sions when  there  Is  any  waste,  and  the  refus- 
al of  an  Injunction  against  such  storage, 
would  be  of  no  substantial  benefit  to  the  de- 
fendants, and  would  have  no  practical  effect, 
except  to  render  tbe  rights  of  a  large  number 
of  persons  more  precarious,  and  their  prop* 
erty  less  valuable,  and  possibly  less  pro- 
ductive. In  view  of  all  these  circumstances 
I  am  of  the  opinion  that  the  Injunction  was 
properly  extended  to  Include  all  the  waters 
In  controveriy. 


Ei  parte  MOORS.   (Or.  1S6.) 
(Conrt  of  Appeal,  Second  District,  CalUornia. 

Dec  13. 1909.) 
CEnoNAi.  L&w  a  982«)— SuaneNDiifo  Seir- 

TBHOI  —  IXPBIMNiaEHT  CHDEB  ObiOINAZ. 

JUDOHBRT. 

The  court  suspending  the  sentence  of  im- 
piisonment  in  Jail  imposed  on  one  convicted  of 
crime  may  thereafter  order  tbe  issuance  of  a 
commitment,  and  direct  the  Imprisonment  of  ao- 
cased  under  the  original  judgment 

[EkI.  Note.— For  other  cases,  see  Criminal 
I^w,  Out  Dig.  II  2600^  2601;  Dec  Dig.  < 
982.*] 

AppUcatlai  by  Clara  Moore  for  a  writ  of 
habeas  corpus  for  her  discharge  under  a 
commitment  directing  \kev  tmprlsonraent  on  a 
convlctlim  of  crime.  Writ  dismissed,  and  pe- 
titioner remanded. 

S.  A.  D.  Gray,  for  petitioner.  H.  B.  Alex- 
ander, Deputy  Dlat  Atty.,  for  respondent 

PER  CURIAM.  Application  for  writ  of 
habeas  cwpus. 

Petitioner  was  arrested  iq>on  a  chaii;e  of 
vagrancy,  and  on  the  18th  day  of  March, 


1909,  entered  a  plea  of  guilty,  and  was 
sentenced  by  the  court  to  serve  180  idays  In 
the  dty  Jail  of  Los  Angeles.  Sentence  was 
su^raided  "to  leave  city."  Thereafter,  on 
October  19,  1909,  the  defendant  was  brought 
l)efore  tbe  court  diarged  with  violating  the 
terms  of  the  suspended  sentence.  Thereupon 
the  court  wdered  a  commitment  to  Issue,  and 
directed  the  Imprisonment  of  petitioner  under 
the  original  Judgment  This  writ  Is  prosecut- 
ed by  petitioner  to  obtain  her  discharge  under 
said  last-named  ordeif  of  the  court 

Upon  the  application  for  this  writ  the  same 
was  Issued  upon  the  theory  presented  to  us 
that  the  petitioner  had  t>een  paroled  under 
the  provisions  of  the  act  of  March  13,  1909 
(St  1909,  c.  232),  and  that,  after  the  expira- 
tion ot  the  term  of  the  original  sentence,  the 
court  had  undertaken  to  revoke  the  order  of 
prc^tion  and  directed  the  execution  of  tbe 
original  Judgment  Upon  the  hearing,  how- 
ever, and  an  examination  of  the  record,  we 
find  that  no  qnestl<ni  connected  with  the  pro- 
bation law  Is  involved,  but  on  tbe  contrary, 
that  the  case  presented  is  Identical  with  that 
of  Ex  parte  Collins,  ret>orted  In  8  Cal.  App. 
3«7.  97  Pac  188,  upon  the  authority  of  which 
case,  and  for  the  reasons  there  assigned,  tbe 
writ  is  ordered  dismissed  and  prisoner  re- 
manded. 


HOLLYWOOD  UNION  HIGH  SCHOOL 
DIST.  et  al.  v.  KETES,  County 
Clerk.  (Civ.  777.) 

(Court  of  Appeal,  Second  District,  California. 
Dec  14, 1009.) 

1.  Schools  and  School  Distbicts  (8  97*).- 
BONDB— Offer  and  Issuance— Coktbact. 

Under  Pol.  Code,  |  1745,  which  authorizes 
tbe  Issuance  of  high  school  district  bonds,  the 
proposal  and  offer  to  Issue  bonds  of  certain  kind 
and  character  and  the  purchase  thereof  is  a  con- 
tract in  which  the  taxpayer  and  the  purchaser 
are  parties,  and  the  minds  of  the  parties  must 
meet  to  make  It  valid. 

[E^.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent  Dig.  |  227;  Dec.  Dig.  | 

2.  Schools  and  fionooi.  Distbicts  (1  97*)— 
BoNi>B— NoTicx  or  BLBcnoN— Patukitt  or 

INTEBBST. 

Under  Pol.  Code,  }  1745,  whldi  authorises 
the  issuance  of  high  school  district  bonds,  and 
provides  for  tbe  posting  of  notices  of  tbe  elec- 
tion and  what  the  notice  shall  contain,  the  omis- 
sion to  designate  the  times  of  payment  of  Inter- 
est in  the  notice  is  fatal  to  the  validity  of  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %  220;  Dec  Dig.  | 
97.»1 

3.  Intebbst  2S*)— PAnnciiT  or  ImsBBsr— 
When  Not  SPixnmD  —  Wnnr  Patabu;  — 
Matubitt. 

In  contracts  between  Individuals  where  the 
payment  of  Interest  Is  fixed  at  a  per  centum  per 
annum,  it  is  payable  at  the  time  of  the  maturity 
of  the  principal  obligation. 

TEld.  Note.— F»  other  cues,  see  Interest, 
Cent  Dig.  I  4 ;  Dec  Dig. 
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4.  Schools  and  School  Dibtuctb  Q  97*>— 
Bonds— Nonca  ov  Slbction— IirauFnomi- 

CT  OP. 

Under  Pol.  Code,  I  1745,  providing  for  the 
posting  of  notices  of  elections  for  the  Issoance 
of  high  Bchool  district  bonds,  a  proviirion  in  the 
notice  that  the  interest  was  payable  "per  an- 
nnm"  was  insofficient,  and  the  failure  to  specify 
the  time  at  whldi  interest  upon  the  bonds  was 
payable  could  not  be  cured  by  any  action  of  the 
supervisorH  iu  fixing  the  times  of  payment ;  and 
a  county  clei^  was  Jnstifled  In  refnaing  to  at- 
test such  bond& 

[Ed.  Note.— For  ot}ier  .cases,  see  Schools  and 
fichoo\  Districts.  Cent.  Dig.  {  226 ;  Dec.  Dtg.  { 
87.»] 

Mandamus  by  the  Hollywood  Union  High 
School  District  and  another  against  C.  G. 
Keyes,  county  clerk  and  ex  officio  clerk  of 
the  board  of  Bupervisors  of  the  county  of  Los 
Angeles.  Writ  denied. 

Hartley  Shaw,  for  petitlonerB.  O'MelTony, 
Stevens  &  llUUkln,  for  respondent 

PER  CURIAM.  The  petition  discloses  tbat 
the  trustees  of  the  Hollywood  Union  Higb 
School  District  heretofore,  acting  under  sec- 
tion 1745  of  the  Political  Code  as  enacted 
In  190»  (St  1909,  pp.  488,  489,  c.  811),  gave 
notice  to  the  taxpayers  of  the  time  and  pisce 
for  an  election  at  wblch  was  to  be  determin- 
ed the  question  of  the  issuance  of  bonds  for 
porposes  within  the  statute.  This  notice,  it 
Is  conceded,  contained  all  of  the  matters  re- 
quired by  the  section  above  stated,  excepting 
that,  in  respect  of  interest,  the  notice  pro- 
vided that  the  bonds,  which  should  be  of  the 
draiMDlnatlon  of  $1,000  each,  "shall  bear  In- 
terest at  the  rate  of  4%  per  cent  per  an- 
num," whereas  the  statute  provides  that  the 
notice  shall  designate  "the  rate  of  interest, 
not  exceeding  six  per  cent  per  annum,  pay- 
able annually  or  semiannaally."  It  is  the 
contentl(m  of  respondent  tbat  the  position  of 
the  county  clerk,  whose  refusal  to  attest  the 
bonds  Is  the  subject  of  this  writ,  is  well 
tak«n,  for  the  reason  that  the  omission  to 
designate  the  times  of  payment  of  intorest 
in  the  notice  is  fatal  to  the  validity  of  the 
bonds,  and  for  that  reason  the  clerk  is  Justi- 
fied In  hla  refusal  to  attest  the  same. 

It  needs  no  ailment  to  support  the  prop- 
osition that  the  proposal  and  offer  to  issue 
bonds  of  certain  kind  and  character  and  the 
purchase  thereof  Is  a  contract  in  which  the 
taxpayer  Is  one  party  and  the  bond  purchas- 
er the  other,  and,  like  every  other  contract 
the  minds  of  the  parties  must  meet  in  order 
that  It  shall  be  valid.  As  the  statute  stood 
prior  to  1900,  the  matter  In  relation  to  the 
fixing  of  the  maturity  of  the  Interest  was, 
by  section  1670  of  the  Political  Code,  dele- 
gated to  the  board  of  supervisors  as  agents 
of  the  taxpKfen,  and  the  determination  of 
the  times  of  payment  of  Interest  by  the 
board  would  bind  the  taxpayer.  Section 
1670  was  repealed  In  1909  (St  1900,  p.  473, 
c.  811),  and  the  discretion  theretofore  repos- 


ed In  the  snpervlHors  In  Oila  regard  was,  by 
the  terms  of  sectlmi  17<tiS,  as  oiacted  In  that 
year,  reserved  to  the  peo|de  themselves,  and 
this  iB  indicated  by  the  statonent  as  to  what 
tiie  notice  of  elation  should  contain  hereto- ' 
fore  quoted.  This  construction  is  In  bar^ 
mony  with  the  presoat  governmental  policy 
tending  to  reserve  to  the  people  powers 
wblch  have  bwetofore  bem  delegated  to 
representatlvea. 

It  is  inslated  by  petitioner  that  these  pro- 
▼ItdouB  of  section  1745  with  r^erence  to  the 
denomination  of  the  bonds,  and  the  time 
within  which  interest  should  be  made  pay* 
able,  are  but  limitations  upon  the  powers 
of  the  board,  and  are  not  to  be  considered 
as  express  declarations  as  to  a  material  part 
of  the  notice.  As  we  have  before  said,  we 
are  not  in  sympathy  with  this  contention. 
We  regard  It  as  peculiarly  significant  that 
the  express  powers  heretofore  conferred  up- 
on the  board  of  supervisora  as  the  agents 
of  the  people  should  be  by  legislative  act 
virithdrawn  from  the  agents,  and  the  require- 
ment In  connection  therewith  should  be 
found  in  the  provisions  relative  to  the  no- 
tice of  election;  all  of  this  indicating  to  our 
minds  that  it  was  the  legislative  Intent  that 
the  people  themselves,  who  bear  the  burden 
of  taxation,  should  in  the  first  Instance  ex- 
press the  character  and  extent  of  the  obli- 
gation which  they  are  Imposing  upon  them- 
selves, whether  It  apply  to  the  deuomloationt 
rate  of  Interest  or  time  of  payment  thereof. 

Petitioner  further  insists  that  in  the  face 
of  this  construction  the  notice  was  neverthe- 
less sufficient  for  It  provided  that  the  rate 
of  fnterest  should  be  4^  per  cent  per  an- 
num, and  In  the  form  In  which  the  bonds 
are  proposed  to  be  issued,  and  which  form 
respondent  refuses  to  attest  it  Is  provided 
that  the  interest  shall  be  payable  annually. 
In  other  words,  that  the  "per  annum"  in  the 
notice  Justifies  the  use  of  the  word  "annual- 
ly"  by  the  supervisors.  In  contracts  between 
Individuals  It  is  established  that  where  the 
payment  of  Interest  Is  fixed  at  a  per  centum 
per  annum,  the  same  Is  payable  at  the  time 
of  the  maturity  of  the  principal  obligaUoul 
Koehring  v.  MuemminghofT,  61  Mo.  408,  21 
Am.  Rep.  402;  Tanner  v.  Dundee,  etc.,  Go. 
(O.  G.)  12  Fed.  646;  RamsdeU  v.  Hulett  00- 
Kan.  440,  81  Pac.  1092.  This  rule,  b^ng 
recognized  as  to  contracts  between  Individ- 
nals,  is  particularly  applicable  to  contracts 
the  evidences  of  which  must  be  negotiated 
In  the  open  market  and  the  market  value 
of  which  is  affected  to  some  extent  by  the 
certainty  or  uncertainty  of  their  terms;  and 
it  is  obvious  that  a  bond  uncertain  through 
an  omission  of  express  terms  to  Indicate  any 
material  provision  thereof  would  be  affected- 
as  to  the  value  thereof  by  such  omission. 
The  contrary  effect  as  to  the  general  provi- 
sion of  intmst  pajnble  per  annum  was  de- 
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termlned  In  Murphy  t.  San  Lnls  Obispo 
(Sup.)  48  Pac.  974.  but.  In  Tlew  of  the  rehear- 
ing granted  In  that  case  and  the  etibsequent 
opinion  Id  bank  ai9  Cal.  624,  51  Pac.  1085, 
39  L.  R.  A.  444),  we  do  not  regard  that  case 
now  as  an  anthwlty  on  this  question,  and 
that  the  qnestlon  la  open  tor  dedslon  and, 
we  think,  should  be  determined  In  harmony 
with  the  cases  above  cited.  We  do  not  fnlly 
appreciate  the  force  of  some  of  the  decisions 
to  which  oar  attention  has  been  called,  the 
effect  of  which  Is  to  determine  that  the  time 
for  the  matarlty  of  the  Interest  materially 
affects  the  rate  of  interest.  We  cannot  un- 
derstand how  this  can  be  said  where  the 
rate  is  expressly  fixed  by  the  contract  It 
does,  however,  and  mnst  of  necessity,  afTect 
tbe  market  value  of  the  Instrument,  the  sub- 
ject of  sale. 

In  our  opinion,  therefore,  the  omission  to 
specif  in  the  notice  calling  the  election  the 
times  at  which  interest  npon  tbe  bonds  was 
payable  cannot  be  cared  by  any  action  of  the 
snpervlsors  In  fixing  such  times  for  the  pay- 
ment of  interest,  and  that,  as  a  consequence, 
the  action  of  respondent  in  refusing  to  at- 
test such  bonds  la  jnstUted. 

Writ  denied. 


HTJNEKB     HUNEKB.   (Qv.  714.) 

^oart  of  Appeal,  SecoDd  District,  California. 
Dec  16,  1909.   Rehearing  Denied  hy 
Sapreme  Court  Feb.  14,  1910.) 

L  DiTOBCE  (S  249*)— DlTISIOK  or  PB0PEBTT~ 
HOUBSTKAD. 

Where,  in  a  divorce  pnceedinf;  tbe  court 
found  that  the  homestead  was  community  prop- 
erty, a  decree  that  It  shonld  be  divided  eqo&lly 
between  the  parties  at  the  expiratioa  of  a  year 
from  the  entry  of  aa  interlocutory  judgment 
frantfng  the  husband  a  divorce  for  extreme  cru- 
elty vas  the  least  interest  therein  that  tbe  court 
could  asfiign  film  under  Civ.  Code,  |  146,  provid- 
ing for  tbe  disposition  of  community  property  in 
divorce  proceedings. 

[Ed.  Note.— For  other  eases,  see  Dlvores,  Cent 
Dig.  I  712;  Dec  Dig.  i  240>] 

2.  DivoBCE  a  253*)— Tbiait^Pkofebtt  Irteb- 

EST— DeTERM  I  NATION— TnCE, 

In  the  absence  of  an  order  continuing  tbe 
hearing  of  a  suit  for  divorce,  In  so  far  as  It  in- 
volved the  property  rights  of  the  parties,  the  op- 
portnne  time  for  the  hearing  and  final  determi- 
nation of  that  auestion  Is  at  the  time  and  place 
of  the  trial  of  the  principal  Issue  Involved  In  the 
divorce  proceeding,  and  not  on  tbe  entry  of  a 
final  decree  one  year  after  the  data  of  the  Inters 
locutory  Judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  716;  Dec  Dig.  {  253.*] 

3.  DivoBci  (I  201*)  —  Pbopbbtt  Intebksts  — 
Determination— J  uBisoicnoH . 

Under  the  express  provislonB  of  Civ.  Code,  | 
147.  the  court  having  Jurisdiction  of  a  suit  for 
divorce  has  jurisdiction  to  decree  a  partition  and 
sale  of  the  parties'  community  homestead. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  iS  591,  002;  Dec  Dig.  I  201.*] 

4.  DiVOBCK  (S  201*)— PbOPEETT  RiOHTS— DK- 

TEauiNATioN— JuaiSDicnoN— Estoppel. 
Where.  In  a  suit  for  divorce,  both  parties, 
in  sddition.  laised  imnies  concerning  conflirttn« 


claims  to  certain  real  property,  whldi  were 
heard  and  determined  without  objection,  they 
were  estopped  thereafter  to  question  the  juri»* 
diction  of  the  court  to  make  and  oiter  a  Judg- 
ment affecting  such  property. 

[Ed.  Note,— For  other  cafies,  see  Divorce,  Cent. 
Dig.  |g  591,  582:  Dec  Dig.  S  201.*] 

5.  DivoBOB  (i  283*)  — JnDOHsm— Afpkaii— 

Time. 

In  so  far  as  an  action  for  divorce  Involved 
conflicting  claims  of  the  parties  to  real  proper- 
ty, the  court's  judgment  detenninlnK  such  is- 
sues became  final  as  to  all  parties  nx  months 
after  tbe  entry  thereof,  in  the  absence  of  ap- 
peal under  Code  Civ.  Proc  I  9S&,  requiring  ap-' 
peals  to  be  taken  from  finu  Judgmmts  withm 
that  period. 

[Ed.  Note.— For  other  cases,  see  Dlvone,  Cent 
Dig.  S  766;  Dec  Dig.  |  283.*] 

6.  DiVORCB  (8  181*)— INIERLOCUTOBT  DlCBBfr- 

Appeal— Time. 

Under  Civ,  Code,  S  131,  providing  for  an 
appeal  from  an  interlocutory  divorce  decree 
within  six  months,  and  for  tbe  entry  of  a  final 
decree  within  one  year  from  tbe  date  of  the  in- 
terlocutory decree,  It  was  not  the  legislative  in- 
tent to  change  the  procedure  and  practice  In  ac* 
tions  for  divorce,  hut  to  make  the  decree  Inef- 
fective for  one  year  as  a  deterrent  from  a  new 
marriage. 

[Ed.  Note.— For  other  eases,  see  IHtoxcs,  Cent 
Dig.  S  667 :  Dec  Dig.  $  181.*] 

7.  DivoBCE  (S  254*)- Division  of  PBOPEBrr— 

MOOIFICATION  or  FiNDIHQS. 

After  a  Judgment  aflMdng  tbe  propwty 
rights  of  the  parties  in  an  action  for  divorce  baa 
become  final  by  failare  to  appeal  within  the  time 
prescribed,  the  court  had  no  jurisdiction  to  mod- 
ify Its  findings  or  to  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  I  720;  Dec  Dig.  {  254>] 

8.  DiTOBCi  d  283*)— Appeax/— Right  to  Af  • 

PIAti— Ttn— INIBRLOCUTOKT  JUDGUENT. 
Where  an  Interlocutory  judgment  for  di- 
vorce also  determined  the  rights  of  the  parties  as 
to  their  community  homestead,  and  this  part  of 
the  judgment  became  final  by  a  failure  to  appeal 
within  six  months,  the  fact  that  the  final  decree 
restated  and  reaffirmed  the  Interiocntory  decree 
conferred  no  right  of  appeal  as  to  matters  in- 
volved and  finaUy  determined  by  the  interlocu- 
tory judgment,  though  by  Civ.  Code,  t  131,  ex- 
ecution was  stayed  on  the  final  Judgment  aa  to 
the  property  until  the  entry  of  the  final  decree 
In  divorce. 

[Ed.  Note.— For  other  cas»,  see  Divorce,  Cent 
Dig.  §  766:  Dec.  Dig.  §  283.*] 

9.  DivoECE  fj  283*) — Division  op  Pbopebtt— 
Appeal  —  Time  —  Dibectionb  fob  Enforce- 
ment. 

Where  a  divorce  decree  provided  fbr  a  divi- 
sion of  the  parties'  community  homestead,  and  a 
sale  thereof  for  that  purpose,  at  the  expiration  of 
one  year,  such  provision  did  not  render  the  de- 
cree fixing  and  determinlog  the  property  rights 
any  the  less  final,  under  the  rule  that  the  final- 
ity of  a  decree  Is  not  aifeeted  by  any  direction 
therein  contained  In  aid  <tf  iUi  execution. 

iEd.  Note.— For  other  cases,  see  Divorce  Cent 
r.  !  766;  Dec  Dig.  S  283>J 

10.  DivoBcs  (S  283*)— TiMB  to  APPXAI/— B*i- 
NAL  JUDGUENT. 

Civ.  Code,  {  131,  provides  for  an  appeal 
from  an  interiocntory  divorce  decree  within 
six  months,  and  Code  Civ.  Proc  S  939,  provides 
for  an  appeal  from  a  final  judgment  within  the 
same  period.  Ad  Interlocutory  divorce  decree 
granted  plaintiff  a  divorce  which  would  become 
final  at  the  expiration  of  one  year,  and  at  the 
same  time  directed  a  division  of  the  community 
hompstesd,  to  be  sold  at  the  expiration  of  a  year. 
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No  appeal  was  taken  viithlii  six  months,  and  at 
the  end  of  a  rear  final  judgment  waa  entered,  re- 
affirmloK  ana  restating  the  matters  <»ntained  in 
the  interlocutory  judgment,  and  provided  for  the 
appointment  of  referees  to  make  partition  or  to 
sell  the  property  at  public  auction.  Beld,  that 
the  matter  inserted  in  the  final  Judgment,  and 
not  contained  in  the  original,  should  be  treated 
as  an  order  for  ourrrlng  the  judnnent  into  ^- 
fect,  and  hence  the  appeal  waa  intfEective. 

[Ed.  Note^For  other  ca8e&  see  Divorce,  Cent. 
T>ts.  i  7«6i  Dee.  Dig.  |  2^*] 

11.  AFPSAI.  and  EhBDB  (f  70*)— APPBALABUC 

OBDEB8  —  Pabthioh  —  Obdss  Appoihtiho 
•  Befebees. 

An  order  in  divorce  proceedings,  appointlne 
r^erees  and  directing  partition  or  sale  of  real 
property,  and  directing  that  they  report  their 
action  to  the  court  for  confirmation  or  modifi- 
cation. Is  Interlocutory,  and  hence  unappealable. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  877 ;  DeeTDig.  |  Hs*} 

12.  Afpeai.  and  Bbbob  (S  70*)— Apkbaubu 

OBDEBS  —  FXHALlTr  —  OBDEB  APFOINTIRa 

Bjbfebeeb. 

The  order  appointing  the  referees  did  not 
Test  in  them  power  reserved  to  the  court;  the 
order  providing  for  final  confirmation  of  the 
referees'  proceedings  by  ttM  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  377 ;  Dec.  Dig.  S  70.»1 

IS.  DivoBCE  (S  2S6*)— Division  of  Pbopebtt— 
Review— Pbebuicfuons. 

Where  a  court,  in  a  divorce  proceeding,  had 
jurisdiction  to  order  partition  and  sale  of  real 
estate  belonging  to  the  parties,  Its  action  In  so 
doing  must  be  sustained,  in  the  absence  of  any 
showing  of  prejudidal  error  in  connection  there- 
wittL 


14.  CoNsrrnmoNAi.  Law  ({  249*)  —  Eqtjax 
PBOTEcnon  of  La.w— Divobge  L*a.w. 

The  California  divorce  law  is  not  In  viola- 
tion of  the  fourteenth  amendment  of  tiie  federal 
Constitution,  in  tbfit  it  denies  equal  protection 
of  the  laws,  because  the  defendant  is  bound  hy 
the  decree  after  the  lapse  of  six  months,  while 
the  plaintiff  may  dismiss  the  action  at  any  time 
wltUn  a  year  after  entiy  of  interiocatory  judg- 
ment. 

CEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  710 ;  Dec.  Dig.  {  249.*] 

15.  DivoBCB  (I  201')— Division  of  Pbopebtt 
—JuBisDiCTiON— Source. 

The  jurisdiction  of  the  divorce  courts  in 
the  division  of  the  pro|>erty  of  the  parties  rests 
on  the  right  of  a  sovereign  state  to  exercise  con- 
trol over  all  the  property  within  its  boundaries, 
and  to  determine  the  status  or  condition  of  its' 
inhabitants  or  persons  found  within  its  borders, 
independent  of  any  federal  question. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  601.  692 ;  Dec  Dig.  S  201.«J 

Appeal  .from  Snpexlor  Court,  Los  Angdes 
County;  Walter  Bordw^  Judge. 

Action  by  John  Buneke  agalnat  Frances 
Huneke.  Aiipeal  from  JuOgmnt  and  order 
dmying  defendant  a  sev  trial.  DlRmlased, 
and  orders  made  in  aid  of  execution  affirmed. 

John  H.  York  and  Waldo  M.  YoA,  for  ap- 
pellant Hntton  &  wmianu,  for  reqnndent 

ALLEN,  P.  J.  The  action  was  one  In  di- 
vorce, based  upon  charges  of  extreme  cruelty, 
and  for  a  decree  establishing  the  rights  of 
the  parties  to  a  homestead  alleged  to  consti- 
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tute  all  of  the  property  owned  by  the  parUea 
to  the  action.  The  anaww  of  defendant  de- 
nied the  allegations  of  the  complaint^  doaied 
that  the  property  was  a  homestead,  but,  oa 
the  contrary,  asserted  the  same  to  be  the  sep- 
arate estate  of  the  dtfendast  By  cross-ctnn- 
plalnt  defendant  sought  a  decree  of  divorce 
and  8  decree  adjudging  the  jwoperty  describ- 
ed in  tiie  complaint  and  cross-complaint  to 
■be  her  separate  estate.  An  Issue  was  pre* 
sented  upon  all  the  matters  Involved  In  the 
cross-oomplalnt  The  cause  came  on  fw  trial 
September  17,  1906,  and  the  court  found  in 
favor  of  plalntter  as  to  all  the  issues  present- 
ed, and  against  defendant;  and  especially  as 
against  her  dalm  of  the  separate  character 
of  the  property  Involved.  The  court  adjudg- 
ed the  property  described  to  be  community 
property,  and  that  the  same  was  Impressed 
with  a  valid  homestead,  and  by  Its  inter- 
locutory decree  ordered  that  one  year  from 
the  entry  thereof  a  final  decree  of  divorce 
should  be  entered  in  favor  of  plaintiff,  and 
that  the  homestead  should  by  such  decree  be 
awarded  to  the  parties  equally.  This  award 
to  plalntlfC  was  the  least  Interest  which,  un< 
der  section  146,  Civ.  Code,  could  be  assigned 
to  him ;  the  divorce  being  granted  plaintiff 
upon  the  ground  of  extreme  cruelty.  Eallnger 
V.  EsUnger,  47  Cal.  64.  And  It  was  directed 
that  a  partition  b^  made  thereof,  and  one-half 
be  set  off  to  each  in  severalty,  or,  if  the  same 
could  not  be  done  advantageously,  that  the 
property  be  sold,  and  the  proceeds  be  equal- 
ly divided.  Jurisdiction  was  reserved  by  the 
court  to  carry  Into  effect  the  provisions  of 
such  Interlocutory  judgment  This  interloc- 
utory decree  was  entered  Septraiber  26, 1906, 
and  notice  thereof  given  to  defendant  Octo- 
ber 1,  1906.  No  further  proceedings  were 
had  In  coDuectlon  with  the  case  until  August 
23,  1907,  when  the  defendant  moved  the 
court  to  strike  from  the  findings  of  fact  filed, 
and  upon  which  the  judgment  was  based,  all 
portions  thereof  rdating  to  the  character  of 
the  property  and  the  rights  of  the  parties  In 
respect  thereof.  This  motion  was  denied  on 
August  27,  1907,  and  on  the  22d  day  of  Jan- 
nary,  1908,  the  court,  under  the  objections  of 
defendant,  entered  Its  final  Judgment  dis- 
solving the  marital  relation,  and  finally  ad- 
judging the  rights  of  the  parties  as  by  the 
Interlocutory  decree  determined,  and  further 
directing  the  appointment  of  three  referees 
with  directions  to  partition  the  premises.  If 
the  same  could  be  done  advantageously,  al- 
lotting  to  each  party  one-half  thereof,  other- 
wise, to  sell  the  premises  at  public  action 
for  cash,  and  report  their  proceedings  ttf  the 
court  It  was  ordered  that  the  referees  re- 
port In  writing  to  the  court  their  action  un- 
der the  order,  the  court  to  approve  any  par- 
tition reported  or  any  sale  made  before  the 
same  should  become  effective,  to  which  order 
and  the  Judgment  def^dant  excepted. 
Thereafter  defendant  moved  the  court  to  va- 
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oite  tb«  dediloa  and  Jndgmoat  noSanA  In 
•aid  action,  and  especially  In  eo  far  as  said 
Jodgment  affects  the  property  rights  of  the 
parties,  and  to  grant  a  new  trial,  which  mo- 
tion was  denied,  and  on  June  i2,  1908,  the 
defendant  noticed  sn  am>eal  firom  the  jadg* 
ment  entered  on  the  27tta  day  of  January, 
1908,  and  from  the  order  denying  the  motion 
for  anew  trlaL 

The  primary  contention  of  appellant  la 
llkat,  under  the  statutes  of  this  stated  the 
court  had  no  jurisdiction  to  enter  a  Judgment 
eetabUshlng  the  rights  of  the  partlee  to  the 
prcq)erty  InTOlred  until  the  expiration  of  one 
TCU'  from  the  date  of  the  IntMlocntofy  Jud^ 
ment  decreeing  tite  divorce  or  until  such 
time  as  tlie  mtry  of  a  final  judgment  came 
on  to  be  heard.  This  contention  has  been 
met  and  determined  adroseiy  to  ai^Iant 
by  this  court  In  John  Superior  Court,  S 
CaL  App.  2M,  80  Pac.  83,  and  subeeQaently 
by  the  Supreme  Oonrt  In  Perelra  t.  Per^a, 
108  Pac.  488,  In  both  of  which  cases  It  Is  de- 
termined that.  In  the  absence  of  an  order 
oondnnlng  the  hearing  as  to  Uie  pnver^ 
rltfbts  Involved,  the  oKMrtune  time  for  hesr- 
ing  and  final  determlnattcm  of  the  rights  of 
the  partlee  as  to  the  property  Is  at  the  time 
and  place  at  tbo  trlia  of  the  principal  Issue 
luToIved  In  the  divorce.  Accepting  this  prop- 
osition as  estaUlshed,  it  must  be  unQuestlon- 
ed  that  undw  section  147,  Glr.  Code,  the 
court  had  Jurisdiction  and  authority  In  the 
divorce  proceedings  to  make  an  order  rda- 
tlve  to  the  disposition  of  the  community 
property,  and.  If  necessary,  to  order  a  par- 
tition or  sale  thereof.  Aside  from  the  fact 
of  having  such  Jurisdiction  over  the  com< 
munlty  property,  and  Uut  of  necessity  there 
reposed  In  the  court  authority  to  detnmlne 
what  portion  of  the  property  claimed  by  each 
was  of  the  community,  we  find  that  In  this 
particular  action  the  parties.  In  addition  to 
the  issues  Involved  in  the  action  for  divorce, 
presoited  to  the  court  by  the  croBS-oomplaJnt 
another  action  In  whldi  they  sought  to  have 
their  ctmfllctlng  claims  to  certain  real  prop* 
erty  beard  and  determined.  No  objection 
being  urged  by  any  one  to  this  Joinder  of 
actions,  and  all  parties  having  appeared  and 
tried  the  issues  presented  in  eadi,  all  are 
preduded  now  from  questioning  the  Juris- 
diction of  the  oonrt  to  make  and  enter  a 
Judgment  as  affecting  the  Issues  thus  present- 
ed. In  so  far.  then,  as  the  action  Involving 
the  conflicting  claims  to  real  property  is 
concerned,  the  Judgment  of  the  court  thereon 
became  final  as  to  all  parties  six  months  aft- 
er the  entry  thereof,  in  the  absence  of  an  ap- 
peal. By  section  131,  CIt.  Code,  the  same 
time  is  allotted  for  an  aK>eaI  from  an  in- 
terlocutory decree  of  divorce,  which  is,  by 
section  939,  Code  Civ.  Proc,  the  time  within 
whidi  an  aiq^eal  sliall  be  taken  from  any  final 
Judgmoit 

As  said  l^  the  Supreme  Court  in  Perelra 
T.  Perelra,  supra,  exc^  bo  far  as  the  stat- 
ute makes  the  decree  of  divorce  Ineffective 


for  ttie  pwlod  of  one  year  as  a  deterrait 
firom  a  new  marriage.  It  was  not  the  leglB' 
latlve  intent  to  change  in  any  other  nepevt 
tb»  procedure  and  inactlce  In  actions  toe  di- 
vorce We  are  then  confronted  with  a  case 
whoe,  after  the  Judgment  affecting  the  prop- 
erty rights  has  become  final,  an  appeal  is 
sought  from  tlie  order  and  Judgment  of  the 
trial  court  reusing  a  new  trial  and  denying 
the  motion  to  modify  tte  findings  upon 
which  such  Judgmmt  Is  based.  By  reason  of 
the  flnalit;^  <a  the  Judgment  the  court  had  no 
Jurisdiction  or  authority  to  modify-  Ito  find- 
ings, or  to  grant  a  new  trial.  Claudius  t. 
Mdvin,  146  Cal.  260,  79  Pac.  807.  As  a  con- 
sequence, no  error  could  be  predicated  upon 
an  order  daiylng  a  motlmi  to  modify  the 
findings  or  to  grant  a  new  trial.  The  mere 
fiict  Qiat  the  final  decree  restated  and  reaf- 
firmed the  previous  Judgment,  made  and  oi- 
twed  at  ttie  time  of  the  trial  and  Included 
in  the  Interlocutory  Judgment  conferred  no 
right  of  appeal  as  to  matters  Involved  and 
finally  determined  1^  ttie  original  interloc- 
utory Judgment,  even  though  It  should  be 
said  that  the  effect  of  section  131.  Civ.  Code, 
Is  to  hold  In  abeyance  the  aecntlon  of  the 
final  Judgmmt  as  to  the  property  righto  un- 
til the  entry  of  the  final  decree  In  divorce. 
The  finality  of  the  decree  Is  not  affected  by 
any  directlm  therein  contained  In  aid  of  Ito 
raceeution.  Freeman  on  Judgments,  t  28;  In 
re  Norton,  108  U.  S.  237.  2  Sup.  Ct  400;  27 
L.  Ed.  709.  Any  of  the  argumente  of  ap- 
pellant ni^^  In  support  of  the  theory  tliat 
the  order  executing  this  Interlocutory  decree 
is  Judicial  could  be  equally  as  well  directed 
against  any  other  order  In  execution  of  a 
couUtlonal  decree  affecting  real  prt^verty. 
The  direction  In  the  decree  that  a  segrega- 
tion of  the  Inte^esto  to  which  the  parties  by 
the  decree  were  found  to  be  entitled  should 
be  made,  or  a  sale  ordered,  at  the  expiration 
of  (me  year,  did  not  raider  the  decree  fixing 
and  detmnlnlng  the  property  rights  any  the 
less  final.  In  our  opinion,  therefore,  a  notice 
of  appeal  given  more  than  six  months  aftw 
the  emtry  of  the  hiterlocntory  Judgment  is 
not  effective  as  presmtlng  for  review  or  con-  - 
Bldraatlcm  any  question  involved  In  soch  Judg- 
meat.  It  is  true  that  the  final  Judgment 
as  eatered,  In  addltUm  to  Ito  reafllrmance 
and  restatement  of  the  matters  contained  In 
the  original  or  Interiocotory  Judgment,  pro- 
vided for  the  appointment  of  referees  to 
make  a  partition,  or.  in  event  the  same  could 
not  be  had,  to  sell  at  puMic  auction  the 
premises,  and  to  make  due  r^rt  of  their 
action  and  luroceedlngs  to  the  court  But  the 
matter  Inserted  In  the  final  Judgment  and 
not  contained  In  the  original  may  be  consid- 
ered, as  it  Is,  an  order  to  carry  the  Judgment 
Into  effect,  and  were  It  to  be  treated  as  an 
appealable  order  under  section  939,  Code 
Glr.  Proc.,  the  appellant  does  not  In  her  no- 
tice of  appeal  In  terms  seek  to  review  the 
same,  but,  on  the  contrary,  confines  her  nOr 
tice  to  the  Judgment,  which,  as  we  have 


Digitized  by 


134 


107  FAOIFIO  BSFOBTKB. 


Bald,  was  final,  and  the  order  denying  a  new 
trial,  wblch,  In  oor  Judgment,  was  made  too 
late  to  be  efFectiTe  tor  any  purpose.  This 
order,  however,  upon  Its  face,  does  not  pur- 
port to  definitely  determine  tbe  rights  of  the 
parties,  or  to  conclude  them  In  tbe  assertion 
of  any  right  It  Is  preliminary  to  and  tbe 
basis  of  a  report  of  referees  ordered  to  be 
made  to  the  court,  and  from  which  report, 
or  the  action  of  the  court  In  conflmiatlon  or 
modification  thereof,  an  appeal  would  lie. 
We  see  nothing  In  the  order  from  which  It 
may  be  said  that  Judicial  power  is  dele- 
gated to  tbe  referees,  for  by  its  terms  it 
provides  that,  whatever  may  be  the  conclu- 
sion or  report  of  the  referees,  the  same  should 
have  no  ^cacy  until  the  court  acted  there- 
on. People  V.  Hayne,  83  GaL  111,  23  Pac.  1, 
7  li.  B.  A.  S4S,  17  Am.  St  Bep.  211.  Nor 
does  tbe  order  vest  In  the  referees  power 
reserved  to  the  court  in  the  Interlocutory 
Judgment  In  both  the  Interlocutory  Judg- 
ment  and  the  final  Judgment  the  power  of 
the  court,  as  controlling  all  matters  con- 
nected with  tbe  partition  or  sale.  Is  declared. 
On  the  other  hand,  should  this  preliminary 
order  be  considered  as  an  order  after  Judg* 
ment,  and  Included  in  the  notice  of  appeal, 
nothing  Indlcatbig  Its  Irregularity  or  errone- 
ous character  Is  suggested.  That  the  conrt 
pouessed  Jniiadlctlon  to  make  the  order  ts 
to  our  mind  clear;  and,  having  such  Juris- 
diction, taie  action  of  the  court  most  be  bus* 
talned  la  Ute  ahsoice  of  any  showing  of  prej- 
udicial error  In  connection  tharewlth. 

It  Is  finally  contended  by  ajHieUuit  that 
the  div>orce  law  of  California  la  Inhibited  by 
the  fourteenth  amendment  to  the  Constitu- 
tion of  tbe  United  States.  In  that  It  denies 
equal  protection  under  the  law.  This  claim 
Is  based  upon  the  propoiAtlon  that,  under 
our  statutes,  the  defendant  Ib  bound  by  tbe 
decree  after  the  If^m  of  bUc  months,  while 
the  plalDtlfr  Is  accorded  the  right  of  dlsmls- 
flul  wlthlu  one  year  after  entry.  That  the 
statute  should  give  plahitlfl  the  right  to  dis- 
miss the  action  f6r  divorce  Instituted  by  blm, 
while  withholding  the  eame  right  trom  the 
defendant.  Is  not  denying  equal  protection 
under  the  law.  **What  satlsfieB  this  equality 
has  not  been,  and  probably  never  can  be, 
preclsdy  defined.  Genevally  It  has  been  said 
that  it  only  raqulres  the  same  means  and 
methods  to  be  aM>Ued  Impartially  to  all  the 
constituents  at  each  class,  so  that  the  law 
shall  operate  equally  and  uniformly  upon  all 
persons  In  similar  drcumstances,**  Magoun 
r.  nilnolB  Trust  Co.,  170  U.  S.  293,  18  Sup. 
Gt  S96,  42  I..  Bd.  1087;  Kentucky  Ballroad 
Tax  Cases,  IIS  D.  S.  821.  6  Sup.  Ct  67,  20 
U  Ed.  414k  Hits  divorce  law  of  our  state 
undertakeB  to  and  does  confer  i^on  all  citi- 
zens who  are  parties  plaintiff  equal  and  ex- 
act rights,  and  the  same  to  all  citizens  who 
are  parties  def^idant,  and  It  does  operate 
equally  and  uniformly  upon  all  similarly  Bit* 


uated  as  parties  litigant  Aside  from  the 
peculiar  character  of  actions  for  divorce, 
and  tbe  latitude  which  should  be  accorded 
each  sovereign  state  in  dealing  with  this  un- 
solved problem  In  connection  with  Its  regula- 
tion, we  see  nothing  In  the  sections  referred 
to  inhibited  by  the  federal  Constitution.  The 
Jurisdiction  of  the  divorce  courts,  like  the 
Jurisdiction  of  probate  courts,  rests  upon  the 
right  of  a  sovereign  state  to  exercise  control 
over  all  the  property  within  Its  boundaries, 
and  to  determine  the  stetus  or  condition  of 
Its  Inhabitants  or  persons  found  within  Its 
borders,  and  no  federal  question  Is  Involved 
here.  Estate  of  Clark,  148  CaL  112.  82  Pac. 
760,  1  L.  R.  A.  (N.  S.)  996,  118  Am.  St  Bep. 
197 ;  De  la  Montanya  v.  De  la  Montanya,  112 
Gal.  101,  117,  44  Pac.  345,  32  L.  B.  A.  82,  53 
Am.  St  Bep.  165;  Blchards  v.  Blalsdell  et 
al.,  106  Pac.  732. 

We  see  no  prejudicial  error  In  the  record 
sufficient  to  warrant  a  reversal  of  any  action 
or  order  of  the  court  made  In  tbe  proceeding. 
The  api>eal  from  the  Judgment  and  order  de- 
nying a  new  trial  is  ordered  dismissed,  and 
the  orders  of  tbe  court  made  In  aid  of  the 
execution  of  tbe  Judgment  are  affirmed. 

We  concur:   SHAW,  J. ;  TAOGABT,  J. 


PEOPIiE  V.  SWAILK.    (Cr.  142.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  16,  1900.) 

1.  Explosives  S*)— Mibusb— Ihtobmation— 
IteaoBiPTioN  —  '^NmooLYinEBiif"  —  "Dt- 
HAunK"— "Giant  Powder." 

An  information  for  the  mallciona  placing  of 
BD  exploE^ve  Dear  a  duelling  house,  describing  tbe 
expIoBive  as  "nitroglycerin,"  commonly  knovn 
as  "dynamite"  or  "giant  powder,"  was  not  objec- 
tionable for  indefiniteness  as  to  the  exDlosion 
diarged,  the  substances  all  being  oltroglyceriD 
ezplosivea. 

[Ed.  Note.— For  other  cases,  see  Ikplosivea. 
Ceut  Dig.  i  2;  Dec.  Dig.  S  6.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6.  p.  4810;  vol.  3,  p.  228&1 

2.  InDicnanx  and  Intobhation  (g  125*)— 
DuPLiciTT— Illegal  Use  of  EIxplosives— 

An  Infonaatlon  for  Illegal  use  of  explo- 
sives, alleging  such  use  with  intent  then  and 
there  to  endanger.  Intimidate,  and  terrify  certain 
specified  persons,  was  not  defective  for  duplicity 
because  it  alleged  more  tiian  one  intent. 

[Ed.  Note.— For  other  Indictment 
and  Zofoxmatlon,  CenL  Dig.  |  875 ;  Dec  Dig.  { 

3.  INDIOTUENT  AND  iNTOBlUnON  125*)— 

DuFLicm— Statotobt  Ofivnsbb---Sbvbbal 

Acts. 

Where  a  statute  enumerates  a  series  of  acts, 
either  of  wbidi  or  all  together  may  constitute 
tbe  offense,  all  such  acts  may  be  coarnd  Id  a 
single  count,  since,  though  each  may  ay  Itself 
constitute  the  offense,  all  together  do  no  more, 
and  coDstitute  but  one  and  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  iDfonnatlon,  Cent.  Dig.  {  837 ;  Dec.  Dig.  | 
125.*] 


•For  otksr  omss  sm  stmt  tople  and  Motton  NITMBBR  to  Dm.  A  Am.  Digs.  1907  to  dats,  *  Bsporur  lodue* 


Digitized  by 


Google 


CiL) 


PEOPLE  V.  8WAILB. 


135 


.4.  BIxpLoazTia  a  6*)— IxxiOAi,  Uss—Inbtbuo- 

TIONB. 

Where  an  Infonnation  cbai^d  that  defend- 
ant placed  djnamite  on  the  poroi  of  a  dwellias 
bouse  with  Intent  to  endanger,  intimidate,  and 
terrify  certain  individuals,  the  court  properly 
charged  that  the  evidence  was  sufficient  to  sus- 
tain a  conviction  if  it  showed  that  defendant 
intended  either  to  endanger,  to  intimidate,  or 
to  terrify  either  of  the  persons  designated. 

[Bd.  Mote. — For  other  cases,  see  Ezplosires, 
Gent.  Dig.  8  2;  Dec.  Dig.  |  5.*] 

CL  WimsBKS  (S  191*>— CtnanrirxoAiioN  Bb- 

TWnir  HOWBAHD  AHD  WDS— LbTIEB  IBOU 

Husband  to  Win. 

Introduction  of  a  letter  written  hy  accused 
to  his  wife  containing  a  confession  of  the  charge 
was  not  objectionably  under  Code  Civ.  Proc.  S 
1881.  relating  to  privileged  communications  be- 
tween husband  and  wife;  there  being  no  exam- 
ination of  the  wife  as  to  a  privileged  communica- 
tioa. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  738;  Dec.  Dig.  |  191.*] 

6.  WmrasBES  a  52*)  — Coufkibnot— Hus- 
band AND  miB— •ifim  F»ni  Husband 
TO  Wife. 

A  letter  from  husband  to  wife  containing  a 
confession  of  crime  is  not  inadmissible  under 
Pen.  Code,  I  1322,  rendering  the  wife  incompe- 
tent to  testUy  against  her  husband  In  a  criminal 
case;  she  not  Iwlng  examined  as  a  witness 
against  accosed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  ||  133-134 ;  DecTDlg- 1  B2.*] 

7.  CiniiNAi:.  Law  ({  804*)— Evidence  Iixs- 
OALLT  Obtained. 

Evidence  otherwise  admissible  against  ao- 
cnsed  cannot  be  excluded  because  illegally  ob* 
talned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  875,  876;  Dec.  Dig.  |  3&4.«1 

8.  Cbiminai,  Law  n  517*)— -Evxdenob— CoN- 
nSSION— CORPDS  DEUon. 

Though  ordinarily  the  corpus  delicti  should 
be  proved  before  a  confession  is  admitted,  the 
conrt  may  change  the  order  of  the  proof  in  its 
discretion,  and,  if  it  does  so,  its  mliog  Is  not 
revenlblfl  enoi  nnless  accused  is  pzejudiced 
thereby. 

[Ed.  Note^For  other  case&  sea  Griminal 
Law,  Cent  Dig.  ||  1140,  1U7;  Dea  Dig.  { 
517.*] 

9.  CBnaNAi.  Law  {|  617*)— Evidence— Con - 
nssioN— CoBPUs  Delicti. 

Where,  In  a  proseeatiOD  for  the  illegal  use 
of  explosives,  It  was  proved  that  some  person 
idaced  dynamite  on  the  porch  of  a  dwelling 
house  in  which  certain  named  persons  resided, 
and  also  placed  a  fuse  so  as  to  explode  the  dyna- 
mite, ana  had  fired  the  fase,  such  evidence  suf- 
fldently  showed  the  corpus  delicti  to  justify  the 
admisuon  of  accused's  confession. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dlff.  H  1146,  1147;  Dec,  Dig.  I 
617.*] 

10.  Cbiieinal  Law  Q  706*)— Tbux— Rbten- 
DEB  or  Evidence— Misconduct  of  Disteict 
Aitobnet. 

Where  certain  evidence  was  excluded  in  the 
first  instance  because  it  was  not  so  closely  con- 
nected with  the  defendant  as  to  bind  him.  It  was 
not  misconduct  of  the  district  attorney  thereaft- 
er to  retender  the  evidence  on  the  court's  appai^ 
ent  diange  at  roling  on  the  snbjeet 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1661 ;  Dee.  Dig.  f  706.*] 


U.  Cbxhinai,  Iaw  a  407*) — Etidencb— Ad- 

UISSIONS— SnjCNCB. 

Where  statements  of  fact  trading  to  connect 
a  person  with  a  crime  are  made  to  him,  the  ad- 
missibility thereof  depends  on  his  answer  or 
acts.  If  he  admits  the  truthfulness  of  the  ac- 
cusation, or  fails  to  deny  it  under  each  clrcom- 
stances  as  may  be  construed  to  be  an  admis- 
sion that  it  is  true,  the  statement  witti  its  an- 
swer or  act,  may  be  admitted ;  but  if  he  denies 
it  there  is  no  admission. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Cent  Dig.  SS  888,  899;  Dec.  Dig.  |  407.*] 

12.  Cbiuinal  Law  ($  407*)— BTumraB— Ad- 
mission s— Silence. 

An  accusation  of  crime  calls  for  reply  even 
from  a  person  under  arrest  or  in  the  custody  of 
an  officer,  where  the  circumstances  snrronndlng 
him  indicate  that  he  is  tree  to  answer  if  he 
chooses  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  »  898^  69&;  Dea  Dig.  f  407.*] 

13.  Cbiuinal  Law  407*)— EnoBHOB— As- 
MISSIONS— Silence. 

In  a  prosecution  of  accused  for  misuse  of 
explosives,  in  connection  wltii  his -confession  ae> 
ctued  said  that  he  was  prompted  all  the  way 
through  by  the  "almighty  dollar."  He  was  then 
asked  whether  that  was  what  he  threw  the  rocks 
through  the  window  for,  to  which  he  replieed, 
"I  am  not  saying  anything  about  those  rocks  at 
alL"  Held,  that  defendant's  reply  to  the  ac- 
cusation as  to  the  rocks  was  the  same  as  thoogh 
he  bad  said  nothing  and  was  adndsslble  as  an 
admission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  ||  898,  809;  Dee.  Dig.  |  407.*] 

14.  Cbwinai,  Law  (|  871*)— Btidbnob— 0th- 

be  Offenses. 

Where,  in  a  prosecution  for  the  Illegal  pla- 
cing of  dynamite  on  the  porch  of  a  owelliog 
house,  defendant  claimed  that  he  did  not  intend 
to  injure  any  one,  but  placed  the  dynamite  on 
the  porch  as  "a  harmless  bluff,"  evidence  that 
he  also  threw  rocks  into  the  house  was  compe- 
tent to  rebut  his  claim  as  to  his  intent  and  was 
not  objectlonaUe  as  tending  to  establish  an  in- 
dependent offense. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  {|  830-S32;  Dea  Dig.  1 371.*] 

15.  Coubtb  (I  99*)— O^iAir— RuuNos  OH  Bti- 
DENCE— Law  of  the  Case. 

The  ruling  of  the  trial  court  on  evidence  Is 
the  law  of  the  case  for  all  purposes  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Cottrts,  Cent 
DiiE.  I  S40:  Dec;  Dig.  i  9»/»] 

16.  Criminal  Law  (I  719*)- Aboumeht  or 
Counsel— Matters  not  Sustained  bt  Bvi- 
dencb— Natubs  of  Evidence. 

In  a  prosecution  for  the  illegal  use  of  ex- 
plosives, the  admission  of  an  officer's  accusation 
to  accused  that  he  threw  rocks  through  the  win- 
dows of  the  house  on  the  poroh  of  which  the 
explorives  were  placed,  and  defendant's  failure 
to  deny  the  diarge.  was  sufficient  to  warrant  the 
district  attorney  in  dlscosslng  defendant's  in- 
tent and,  in  repiv  to  defendant's  claim  that  his 
act  was  "a  harmless  blnff,"  in  calling  tlis  jniy's 
attention  to  the  rocks. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1669;  Dec.  Dig.  I  719.*] 

17.  Criminal  Law  (|  1171*)— Misoonduox  or 

DiSTBIOT  AnORNEX— PBEJUDIOE. 

In  a  prosecution  for  the  misuse  id  dyna- 
mite, in  placing  it  on  the  porch  of  an  inhabit- 
ed dwelling,  the  district  attorney's  use  of  the 
words  "one  of  his  dynamiting  plots."  in  refer- 
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ring  to  accQsed,  while  objectloiiable,  was  not  to 
erroneous  as  to  be  prejudidal. 

[Ed.  Note.— For  other  casei,  see  Criminal 
Law,  Gent  Dig.  H' 8126.  8127;  Dee.  Dig.  | 
1171.*] 

18.  CBncnTAi,  Law  (S  720*) — ^Akouubnt  to 

JUBY— iNrEEENOES  T&OU  BVIDENCE. 

Id  b.  prosecution  for  the  misuse  oC  explo- 
■ives.  the  aistiict  attorney  in  bis  argument  to 
the  jury  was  justified  in  drawing  an  inference 
that  a  person  who  places  dynamite  on  the  porch 
of  an  fnhaUted  dwelling,,  or  one  he  believes  to 
be  Inhabited,  intended  to  assassinate  some  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1670,  1671;  Dea  Dig.  S 
720.«1 

1».  Cbehinal  Law  (8  1178*)— Appeal— Bbiefs 

— Abqument. 

Accused  was  not  entitled  to  an  examination 
of  instructions  refused  on  appeal  where  his  only 
argument  thereof  consisted  of  a  statement  that 
the  coart  erred  in  refnsinc  to  give  the  following 
instructions,  etc.,  giving  tn^r  numbers  and  the 
page  of  the  transcript  where  fonnd. 

[Ed.  Note.— For  other  eases,  lee  Criminal 
Law.  Gent  Dig.  H  8011-€013;  Dec;  Dig.  { 
1178.*] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  R,  Guy,  Judge 

Charles  R.  Swalle  was  convicted  of  placing 
an  explosive  near  a  dwelling  house  with  In- 
tent to  endangor,  etc.,  and  he  appeals.  Af- 
flrQied. 

Mills  is  Hlzar,  L.  R.  Eirby,  and  A.  J.  Mor- 
ganstem,  for  appellant.  U.  S.  Webb,  Atty. 
Oen.,  and  Gteorge  Beebe,  Deputy  At^.  Qen., 
fat  respondent. 

TAOOABT,  3,  TbB  defendant  was  Inform- 
ed  against  for  the  crime  of  placing  an  ex- 
plosive near  a  dwelling  bouse  with  intent  to 
Injure,  intluddate^  and  terrify  human  beings. 
TblB  Is  alleged  to  have  been  done  by  deposit- 
ing "at,  In  and  near  a  certain  dwelling  house, 
the  property  of  Edgar  W.  Dickenson^  to  wit, 
upon  the  porch  ttiereof,  a  cwtaln  nitrogflycerin 
explosive  commonly  known  as  dynamite  or 
glantpowdw;  *  •  •  that  said  nltroglycei^ 
In  uploslve  was  so  placed  by  eald  defendant 
at,  In  and  near  said  dwdUng  house  as  afore- 
said with  the  Intent  then  and  there  to  injure, 
intimidate  and  toxlfy  Bdgar  W.  Dlcfcaiaon 
and  J.  A.  Dickenson,  human  b^ngs."  The  Jury 
returned  a  Tradlct  of  "guilty/'  and  defendant 
was  sentenced  to  Imprisonment  ta  the  state 
iwlsott  for  a  term  of  20  years. 

On  this  appeal,  which  Is  from  the  Judgment 
and  the  ordor  of  the  court  denying  blm  a  iww 
trial,  appellant  first  urges  as  a  reason  for  a 
reversal:  That  the  Information  does  not  state 
a  public  offense  in  this,  that  the  aploalve 
named  Is  not  one  of  those  enumoated  In  sec- 
tbm  901  of  the  Paial  Code  under  which  the 
charge  was  made;  also,  that  the  "intent"  with 
which  the  act  was  done  was  not  i^edfically 
allied,  three  different  Intents  beli^  stated. 
This  multiplicity  of  Intmt  la  the  basis  of  an 
anlgnment  of  error  In  connection  with  the  re- 
fusal of  the  court  to  require  the  district  attor- 


ney to  elect  which  particular  intent  wtta  rdled* 
upcm  tot  a  oonvletkHi,  and  also  ot  error  as- 
signed In  the  giving  of  certain  tautmctlcms  by 
the  court 

The  intonnatlon  is  sufflctent  against  the  ob- 
jections urged  by  appellant,  Tbere  is  no  un- 
certainty as  to  tiie  exidoalTe  charged.  Had  it 
stated  nitroglycerin  e^n^toalTe  ahme  the  inftnv 
matlon  would  have  "beea  certain  within  tlia 
meaning  <tf  the  statute,  and  that  It  alleged  a 
particular  nitroglycerin  eqthitfTe  commonly 
known  as  dynamite  or  giant  powder  did  not 
render  it  any  less  certain.  lESieae  substances 
are  both  nitroglycerin  e^oslTee.  Accwdlns 
to  the  expert  evidence  in  the  caa^  th^  are 
the  same  nitroglycerin  compound,  and  tiie  two 
terms  are  mentioned  as  synonymous  by  aoms 
of  the  lexicographers^ 

Tbe  Information  Is  not  bad  tot  dttpUclty  be- 
cause it  all^A  more  than  one  intent  in  the 
ammilaidon  of  the  crim&  Aocei>tlng  the  cod- 
tantltai  of  appellant  tiiat  ttie  "Intrait"  is  one 
of  the  essential  elemente  of  this  offense  the 
rule  applicable  here  would  be  the  one  deelar- 
ed  in  Fettle  t.  Frank,  28  Cal.  B07,  as  fol- 
lows: "Where,  In  defining  an  ofCaue;  a  stat* 
ute  enumerates  a  series  of  acts^  either  of 
which  se^ratdy  or  all  together,  may  ctmatl- 
tute  the  offense,  all  sasb.  acta  may  be  diarg- 
ed  In  a  single  county  for  the  reason  that,  not- 
withstanding each  m^  by  Itself  constltnte 
the  offense,  all  of  than  together  do  no  more, 
and  likewise  constltnte  but  one  and  tiie  same 
offensa"  Pe<9le  t.  I<eysbon,  lOS  Cal.  440, 
4^,  41  Pac.  480:  As  the  information  charged 
but  (me  offense— but  one  act— at  a  particular 
time  and  place,  there  was  no  basis  for  the 
motion  of  dtfendant  that  the  district  attor- 
ns be  required  to  elect  which  charge  he 
would  try.  Cases  such  as  People  r.  Williams, 
183  CaL  165,  65  Pac.  823,  where  the  Informa- 
tion la  80  drawn  that  the  conviction  of  the 
defendant  mtgbt  be  had  np(m  a  Showing  as 
to  any  <me  of  numerous  Tiolatlom  of  the  law, 
do  not  support  appellant's  contention  that  it 
was  error  for  the  court  to  refuse  to  require 
an  election.  From  this  It  Is  also  apparent 
that  In  our  view  it  was  proper  for  the  trial 
court  to  charge  the  Jury  that  the  evidence  was 
sufiSdent  to  sustain  a  conviction  if  it  show- 
ed "that  the  defendant  intoided  eltbo:  to  in- 
jure, or  to  intimidate,  or  ta  terrify  either 
the  parsons  named  In  ttie  Informatton." 

Neither  tbe  provisions  of  section  1881  ot  the 
Code  of  Civil  Procedure,  relating  to  privileged 
communications  between  husband  and  wUe^ 
nor  those  of  section  1322  of  the  Penal  Code, 
rendering  tbe  vrlfe  Incompetent  to  testify 
against  her  husband  In  a  criminal  case,  were 
violated  by  the  Introduction  in  evidence  of 
the  letter  written  by  defeiuiant  to  his  wlf& 
This  letter  reads  as  follows:  "I  have  had  to 
confess  to  pututtlng  Dlnamlte  on  Dickenson's 
Porch,  yon  cannot  see  me  btfore  Monday 
bet  8  and  11  tbe  Det  found  the  dlnamlte  in 
the  sbed."  The  letter  was  glvot  to  one  of  the 
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officuBtocanrtothe.wlfeL  It  wu  not  leal- 
ed  or  Inelosed  In  an  envdi^,  and*  at  the  »■ 
qnert  of  tbe  offlcWt  was  ratorned  to  him  \fy 
the  wife  after  she  had  read  It  Tha  state- 
ment introdnced  tqr  Uie  letter  la  that  of  tbe 
htuband.  and  there  was  no  examination  <tf 
the  wife  aa  to  a  privileged  communication, 
nor  was  she  examined  as  a  wltneaa  against 
her  husband.  People  t.  Gtaadwick,  4  Cal. 
App.  63,  72.  87  Pac.  884,  389.  If  It  be  con- 
ceded that  tba  letter  was  lllegallr  obtained 
tbla  would  not  opentB  to  exclude  It  fn»n 
evldenoe  on  the  ground  that  It  was  a  prlvllv- 
ed  communication,  or  that  the  evidence  was 
welf -criminating.  Though  papers  and  other 
subjects  of  evidence  may  have  been  lUegally 
takMi  from  the  poeses^n  of  the  party  against 
whom  they  are  offered,  or  otherwise  unlawful- 
ly obtained,  this  Is  no  valid  objectltm  to  their 
admissibility  If  they  are  patlnoit  to  the  Is* 
moB.  1  Greenleaf  aa  Bvldaice  <16th  Bd.)  I 
2S4a.  Tbe  fonndatliHi  laid  for  the  introduc- 
tion of  defmdant^  ccmfesMon  was  sufficSat 
Accepting  the  rule  that  ordinarily  the  cor- 
pus delicti  sboold  be  shown  before  a  confes- 
sion Is  admitted,  it  Is  nevertheless  true  that 
the  order  at  proitf  Is  larg^y  within  the  Oln- 
cretion  at  the  trial  court,  and,  unless  it  deai^ 
ly  appears  that  the  defmdant  was  prejudiced 
by  the  ruling  of  tbe  trial  judge  permitting 
the  GonfesBl<m  to  be  given  before  the  corpus 
d^ieU  was  establldied,  it  Is  not  reversible  er- 
ror. Pec^le  V.  Besold.  164  Cal.  333,  97  Pac. 
STL  We  think,  however,  that  the  corpus  de- 
licti In  this  case  was  sufficiently  eetabll^ed 
before  the  confession  was  introduced.  That 
some  one  had,  placed  the  explosive  on  the 
porch  oi  a  dw^Ing  bouse  and  not  only  placed 
a  fose  so  as  to  explode  It,  but  bad  flred  the 
tDse.  was  dearly  shown.  All  flie  intent  nec- 
easary  for  the  offense  charged  cbuld  be  infer- 
red from  this  evidence. 

The  Cfnnplalning  witness  In  describing  the 
condition  of  tbe  dwelling  hotue,  after  testi- 
fying to  finding^  the  explosive  with  the  char- 
red fuse  attached,  made  fha  following  state- 
ment: "When  I  went  Inside  of  the  bouse,  I 
noticed  in  the  bedroom  and  bathroom  lead- 
ing directly  north  from  tbe  bedroom  there 
was  glass  strewn  around  in  there  and  1 
found  two  large  rocks  in  there.**  On  motion 
of  defendant,  this  testimony  was  stricken 
out  and  the  Jury  Instructed  to  disregard  It; 
and  tbe  labeled  rocks  were  also  directed  by 
tbe  court  to  be  rmnoved  from  the  sight  of 
the  Jury.  In  connection  with  the  confession 
of  the  defmdant,  Introdnced  In  evidence,  the 
officers  who  testified  thereto  were  permitted 
to  give  as  part  of  the  conversation  had  with 
tbe  defendant  at  tbe  time  the  following:  "De- 
fendant: *  *  *  I  was  prompted  all  the  way 
through  by  the  almighty  dollar.  Officer: 
And  was  that  what  you  threw  those  rocXs 
through  the  wlndcrw  for?  Defendant:  I 
am  not  saying  anything  about  those  rocks 
at  all."  Defendant  moved  to  strike  out  this 
portion  of  the  narration  by  the  officer,  and 
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his  moUcn  was  denied.  Tlw  same  matter 
was  permitted  to  be  testtfled  to  by  another 
officer  against  the  objection  of  dtfendant 
Thereafter  the  district  attorney  recalled  the 
comi^inlng  witness,  and  again  soivht  to  in- 
troduce the  tockB  and  the  evidence  relating  to 
tbe  finding  of  them  In  the  bame,  but  his  tm- 
der  was  dented.  Appellant  aarigns  this  re- 
newed offer  of  this  teetlmony  1^  the  district 
attorney,  and  further  mention  by  him  oi  the 
rocks  to  tbe  Jury  In  his  argument,  as  preju- 
dicial misconduct  Wbat  was  said  by  the 
district  attorney  bi  the  last  Instance  was  In 
connection  with  tbe  matter  of  tbe  Intent  of 
the  defendant  In  placing  tbe  raplotive  on  the 
porch,  and  In  reply  to  the.  suggestion  of  de- 
fendant's counsel  that  the  act  was  a  *%arm- 
less  bluflT'  as  the  d^endant  told  the  officers. 
The  language  used  was:  "What  was  be  do- 
ing with  tbe  rocks?  You  remember  the  rodcB? 
What  was  the  defendant  doing  with  the 
rocks?" 

It  was  not  misconduct  on  the  pert  of  the 
district  attorney  to  retenda  the  evidence 
after  tbe  court's  apparoit  change  of  ruling 
in  this  respect  The  reason  assigned  by  the 
court  for  not  admitting  the  evidence  in  the 
first  place  was  because  it  was  not  so  cltwe- 
ly  connected  with  tbe  defendant  as  to  bind 
him.  The  statement  In  relation  to  the  rocks 
testified  to  by  tbe  office  was  only  admis- 
sible upon  the  theory  that  it  was  an  adnils- 
slon  by  tbe  defendant  that  be  had  thrown 
the  rocks,  and  that  such  evidence  was  com- 
petent In  the  case.  Where  statemeute  of  fact 
tending  to  connect  blm  with  a  crime  are 
made  to  a  person  suspected  of  having  com- 
mitted such  crime,  the  admissibility  of  such 
evidence  defends  entirely  vgaa  the  answer 
or  acts  of  the  person  accused.  If  he  admits 
the  truthfulness  of  the  accusation,  or  falls 
to  deny  it  under  auch  circumstances  as  may 
be  construed  to  be  an  admission  that  It  Is 
true,  the  statement  with  his  answer  or  act 
may  be  introduced  as  a  declaration  made  by 
him;  on  the  other  band,  If  he  denies  It, 
there  Is  no  admission  ui>on  his  part  to  be  in- 
troduced. In  tbis  state,  an  accusation  of 
crime  calls  for  a  reply,  even  from  a  person 
under  arrest,  or  In  the  custody  of  an  officer, 
wh«'e  the  circumstances  surrounding  him 
Indicate  that  he  was  entirely  free  to  reply, 
If  be  chose  to  do  bo.  People  v.  Amaya,  134 
Cal.  531,  66  Pac.  794.  The  answer  of  defend- 
ant to  tbe  officers'  accusation  as  to  throwing 
tbe  rocks  was  the  same  as  if  he  bad  said 
nothing,  or  that  he  did  not  care  to  make  any 
statement  as  to  them.  This  entitled  the 
statement  to  be  admitted.  If  otherwise  rele- 
vant, material,  and  competent  We  think  it 
was  properly  admitted.  But  tills  testimony 
as  to  the  rocks  was  no  more  relevant  and 
competent  than  that  of  the  complaining  wit- 
ness which  was  stricken  out  The  mere  fact 
that  It  tended  to  establish  an  independent 
offense  was  not  snfflcloit  to  exclude  it  If  It 
tended  to  throw  any  light  upon  the  conduct 
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of  the  person  who  placed  the  ezploalTSv  There 
can  be  no  doubt  that  It  tended  to  rebut  the 
statement  of  defendant  that  he  did  not  In- 
tend to  Injure  the  complaining  witness,  but 
placed  the  dynamite  upon  the  porch  as  a 
harmless  bluff.  The  error  In  the  ruling  of 
the  court  excluding  the  erldence  tendered 
by  the  prosecution,  however,  would  not  jus- 
tify the  district  attorney  in  commenting  up- 
on this  evidence  in  his  argument  Right  or 
wrong,  the  ruling  of  the  trial  court  was  the 
law  of  the  case  for  all  purposes  of  the  trial 
as  to  the  particular  evidence  to  which  It  re- 
lated. But  the  admlsalon  of  the  accusatltm 
made  by  the  cheers  and  defendant's  failure 
to  deny  It,  waa,  we  think,  sufflclent  tcr  war- 
rant counsel  In  using  the  language  complain- 
ed of. 

The  other  statements  of  the  district  attor- 
ney In  his  argument  which  are  assigned  as 
misconduct  do  not  warrant  a  reversal  of  the 
case.  In  one  Instance,  perhaps,  the  infer- 
ence from  the  evidence  was  not  Justified.  It 
was  hardly  proper  to  use  the  words  "one  of 
his  dynamiting  plots,"  but  we  do  not  think 
it  was  so  far  out  of  the  bounds  of  legitimate 
argument  as  to  be  prejudicial.  An  inference 
that  a  person  who  places  dynamite  on  the 
pordb  of  an  inhabited  dwdllng,  or  one  he  t)e- 
Ueved  to  be  inhabited,  intended  to  assassi- 
nate some  one  was  legitimate,  and  was  not 
an  improper  one  for  the  district  attorney  to 
draw  In  hla  argument  to  the  Jury. 

The  InstmctlonB  of  the  conrt  npcm  the 
matter  of  intent  which  ore  assigned  as  er- 
ror were  proper  nnder  the  view  hereinabove 
BxpteneiL  The  instmctlona  requested  by 
the  defendant  which  the  court  refused  to 
gire  to  the  Jury  can  hardly  be  said  to  be  pre- 
sented to  ns  on  thia  appeal.  It  Is  neither 
the  duty  nor  the  practice  of  appelate  courts 
to  pass  upon  matters  which  the  appellant 
himself  does  not  omslder  of  Buffl<Kent  Im- 
portance to  more  than  refer  to  with  the 
atatement:  "The  court  erred  in  refusing  to 
give  the  following  Instructions,"  etc.;  giving 
the  numbers  of  Uiem  and  the  page  in  the 
transcr^t  where  found.  Pe^le  r.  Pem- 
broke, 6  Cal.  Ai^.  698,  02  Pac.  668.  On  ez- 
amlnatlan,  howerer,  we  are  unable  to  dte- 
cover  that  defendant  was  in  any  manner 
prejudiced  by  the  refusal  to  give  them  or 
Buch  portlona  of  them  as  would  have  been 
prapetf  and  which  were  not  aobatantlally 
given  elsewhere. 

The  objections  of  the  Attorney  Cteneral  to 
the  consideration  of  certain  questions  which 
be  contends  are  not  bef<nre  us  cm  this  appeal 
are  not  passed  upon;  it  being  assumed,  for 
the  purposes  of  this  declskm,  that  the  mat- 
ters  brought  up  on  suggestion  of  dimlnutloD 
of  recwd  corer  the  objections  mad& 

Judgment  and  order  affirmed. 

We  concur:   ALLBX.  P.  J.;  SHAW,  J. 


TUBA  COUNTT  v.  NORTH  AMBRIGAN 
OONSOU  GOI/D  MININO  CO. 
Qtal.  (Civ.  623.) 
(Court  of  Appeal,  Third  District,  California. 
Dec.  3.  1909.) 

1.  OouBTS  (I  212*)— Appdllati  Coust— Ju- 
BiSDicnoR— Eqtjitt  Gause. 

A  suit  to  restrain  defendants  from  dlBcfasr- 
ging  or  depositing  tailings  or  other  refuse  from 
a  mine  Into  a  river,  or  certain  named  branches 
thereof,  was  a  suit  in  equity ;  and  hence  an  ap- 
peal from  a  decree  theran  could  not  be  taken  to 
the  appellate  court. 

[Ed.  Noce^For  other  caseL  see  .OmrtiL  Dea 
Dig.  I  212.*] 

2.  CouBTS  (i  212*)— Appellate  Coubt— Ju- 

BIBDICTION. 

Where  the  appellate  court  has  no  jurisdic- 
tion ta  detennlne  the  merits  al  a  suit  In  equity* 
It  has  no  jurisdiction  to  entertain  an  appeal 

from  any  judgment  or  order  therein,  whether  in- 
volving the  merits  or  not. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  212.*] 

3.  CODBTS  <|  486*)— IimBKBDZAlS  APPKLXtAIS 
CoUBT— BbBONEOUS  APFBUr— TBANSFEB. 

Where  an  appeal  waa  erroneously  taken  to 
the  appellate  court  from  an  order  cbangring  the 
place  of  trial  of  a  snit  In  eontty,  it  wonld  be 
transferred  to  the  Supreme  Court,  as  required 
by  Const  art  6,  |  4. 

[Gd.  Note.— SN>r  other  cases,  see  Courts,  Dee. 
Dig.  1 486.*] 

Appeal  from  Superior  Court,  Tuba  Coun- 
^;  Blugene  P.  McDaniel,  Judge. 

Action  1^  Tuba  County  against  the  North 
American  Consolidated  Gold  Mining  Compa- 
ny and  others.  From  an  order  transferring 
the  cause  to  another  county  for  trial,  both 
parties  appeal.  Case  transferred  to  Supreme 
Court 

See,  also,  107  Pac.  189. 

F.  H.  Oreely  and  W.  H.  Morrlsaey,  for  ap- 
pellant,   NUes  E.  Wretman,  for  respondents. 

OHIPMAN,  P.  J.  This  is  an  action  brought 
to  restrain  defendants  from  discharging  or 
depositing  tailings  and  other  refuse  matter 
from  their  mine  Into  Yuba  river,  or  certain 
named  branches  thereof.  A  motion  was  made 
by  the  defendants,  or  some  of  them,  to  change 
the  place  of  trial  from  Yuba  county,  and 
upon  hearing  the  trial  court  granted  the  mo- 
tion, but  transferred  the  case  to  a  county 
different  from  that  which  in  the  judgment  of 
both  parties  the  court  waa  without  authority 
to  name.  Both  plaintiff  and  defendants  ap- 
pealed from  the  ordw.  The  parties  have  fil- 
ed a  stipulation  that  the  appeal  be  taken  up 
at  the  earliest  opportunity. 

The  action  Is  clearly  one  in  equity,  and 
without  the  jurisdiction  of  this  conrt  We 
held,  in  Rickey  Land  &  Cattle  Go.  v.  Qlader, 
6  CaL  App.  113,  91  Pac.  414,  that  where  we 
are  without  jurisdiction  to  determine  the 
merits  of  the  controversy,  we  are  also  with- 
out jurisdiction  to  oitertaln  an  appeal  from 
any  judgment  entered  In  the  case,  wheth^ 
or  not  Involving  the  merits.   lu  this  view  It 
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iMccnaes  oar  doty  to  tnasfn  the  cam  to  flit 
Bapmne  Court,  onder  article  8,  I  4,  of  Uie 
Gonstitatloa.  Tbe  tppeal,  tiumsb  Improperly 
taken  to  thte  court.  Is  not  loet  nie  canee 
and  all  the  papen  thereto  are,  aoder  rule  82, 
transferred  to  the  Sopreme  Court  78  Pac. 
xUL 

W«  concur:  BDBNXTT,  I.;  HART,  J. 
Ratxauftmd  bj  Sni«enw  Oovct; 


YUBA  COUNTT  t.  NORTH  AMERICA 
CONSOL.  GOLD  MINIXQ  CO. 
et  aL    (Civ.  623.) 

<Ooiirt  of  Appeal,  Third  District,  Callfomla. 
Dec.  17,  1909.  Rehearing  Denied  by 
Snpreme  Coart  Feb.  14, 1910.) 

1.  Vkntte  (S  72*)  —  Change  —  CoNBiDEBATion 
or  Defendants  Not  Sebved. 

Defendants,  sned  under  Sctitiona  names  and 
aot  served,  cannot  be  regarded  In  the  considera- 
tion of  a  motion  for  a  change.of  venue  made  hj 
defendaota  who  have  been  served,  and  who  have 
appealed,  detniined  and  filed  their  affidavit  of 
merlta. 

[Ed.  Not«.r-XN>r  odier  caasiL  tee  T«mia,  Dee. 
Dig.  «  72.*] 

Z  Vrrttk  (S  86*)-<}HANai  or  YBntm— Stat- 
utes—"Action"— "Spbcial  Pbocebdino." 
Code  Civ.  Proc  i  22,  declares  that  an  "ac- 
tion" is  an  ordinary  proceeding  in  a  court  of  Jus- 
tice by  which  one  party  pnnecutes  another  for 
the  forcemeat  or  protection  of  a  right,  the 
icdiw  or  prevention  of  a  wrong,  or  the  pualsh- 
ment  of  a  public  offense,  and  section  23  declares 
that  eveiT  othw  remedy  is  a  "special  proceed- 
ing.** E^d,  that  a  suit  in  egnity  to  restrain  de- 
fendants from  polluting  a  water  course  was  an 
"action"  and  not  a  "speciu  proceeding"  within 
Code  Gr.  Proc.  I  894,  pioviding  that  whenever 
an  action  Is  btonriit  oy  a  county  or  a  city 
ag^nst  leaidenta  oC  another  county  or  dty,  or 
a  corporation  doing  boiAnesa  In  the  latter,  thi 
action  must  be,  on  motion  of  tbe  defendant, 
transferred  for  trial  to  a  county  other  than 
the  plaintiff.  If  the  plaintiff  la  a  county,  and 
ether  than  that  in  which  the  plaintiff  is  sit- 
uated. If  the  plaintiff  is  a  city,  the  term  "n>e- 
cial  proceeding"  being  limited  to  a  proceeding 
In  a  court  which  under  the  common  law  and 
equity  practice  was  nether  an  action  at  law  nor 
a  suit  in  equity. 

[Ed.  Note.— For  other  caaea,  see  Venue,  Cent 
Dig.  «  64 ;  Dec.  Dig.  I  36.* 

For  other  definltloni^  see  Words  and  Fhraaea, 
Tol.  1.  pp.  128-14&;   ToL  &  D.  7563:   vol.  7, 

pp.  esaA-eeoo;  vol  a  pp.  rats,  7803.] 

8.  ^Einn  (I  8^)— Chakos  or  YftiiUB-AonoR 

BT  COURIT. 

A  suit  b7  a  connty  against  a  corporation 
doing  business  in  another  county  for  polluting 
a  water  course  was  within  Code  Civ.  Proc  f 
394,  provldlag  for  a  change  of  venae  whenever 
an  action  Is  Dronglit  by  a  county  against  reel- 
dents  of  another  county  or  a  corporation  doiog 
budneaa  In  the  lattn,  on  motion  of  the  defend- 
•nt. 

[Ed.  Note.— For  other  casea^  aea  VcaraSk  Gent 
Dig.  I  54 ;  Dee.  Dig.  |  S&«] 

^  Tknuz  (i  42*>— Ohanoe  or  VEniiB— Gouh- 

R  TO  WHICH  ChaHOE  ShaIX  BE  MADE. 
Code  Civ.  Proc  |  394,  provides  that  when- 
ever an  action  is  brought  by  a  county  against 
reridents  of  another  county,  or  a  corporation  do- 


ing bosineas  In  the  latter,  the  action  most  be* 

on  motion  of  the  defendant,  transferred  for  trial 
to  a  county  other  than  the  plaintiff,  if  the  plain- 
tiff Is  a  county.  fieM,  that  while  a  defendant 
sued  by  a  oonnty  other  than  that  of  defendant's 
residence,  is  entitted  as  of  right  to  a  change  of 
venue  under  such  sectimi,  defendant  is  not  enti- 
tled to  have  the  cause  transferred  to  tbe  county 
of  its  principal  place  of  business,  nor  to  any 
particular  county,  but  the  county  to  which  the 
case  shall  be  transferred  Is  within  tbe  discre- 
tion of  the  court  to  which  the  application  is 
made,  to  be  determined  by  considering  the  sit- 
uation, place  of  boslnesa  of  the  parties,  conven- 
ience of  witnesses,  eta 

[Ed.  Note.— For  other  cases,  see  Tenue,  Gent 
Dig.  i  64 ;  Dec  Dig.  |  42.*] 

B.  Venue  (M  18,  36*)— Pi^cn  or  Tbial-Sit- 

UATiON  OF  Subject. 

A  suit  by.  a  county  to  restrain  the  pollution 
of  a  water  course  aminBt  a  corporatlniL  having 
its  principal  place  of  business  In  another  coon- 
ty,  was  properly  commenced  in  the  county  where 
the  subject  of  tbe  action  was  situated,  under 
Code  Civ.  Proc.  i  892,  though  defendants  were 
authorized  to  have  the  same  mnoved  to  another 
county  by  section  394. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  »  13,  36.*] 

6.  Venue  (|  38*)— Chakob  or  Vbwue— Con- 
stitutional Provisions. 

Const,  art.  12,  I  16,  provides  that  a  corpo- 
ration or  association  may  be  sued  in  the  county 
where  the  contract  is  made  or  Is  to  be  per- 
formed, or  where  the  obligation  or  liability 
arises,  or  the  breach  occurs,  or  where  tbe  prin> 
dpal  place  of  bnslneas  of  such  conwratlon  Is  sit- 
uated,  "subject  to  the  power  of  the  court  to 
change  the  place  of  trial  ss  In  other  cases." 
Beld,  that  the  quoted  dause  Is  authority  for  the 
court  to  look  to  Code  Olv.  Proc.  (  894,  provid- 
ing for  a  change  (rf  venue  in  actions  by  coun- 
ties, as  providing  some  of  "the  other  cases"  re- 
ferred to  In  the  Constitnrion  in  which  a  change 
of  place  of  trial  is  provided  for. 

[Ed.  Note.— For  other  caaea,  sea  yenu&  Dec 
Dig.  i  86.*] 

7.  Statutes  (I  85*)  —  Spmai,  IxauLATioir— 

PBACnCB  IN  COUBTS  OF  JUSTICE. 

Code  civ.  Proc  391,  providing  for  a  change 
of  venne  in  actions  by  counties  against  a  cor- 
poration doing  biuiness  in  another  county.  Is 
not  unconstitutional  as  special  legislation  regu- 
lating practice  In  courts  of  Justice  and  provid- 
ing for  changing  tbe  venue  of  actions,  in  that  It 
accords  special  privileges  to  corporations  doing 
business  without  the  county  where  the  action  is 
commenced,  not  accorded  to  corpora tions  d^ng 
bustneas  within  the  county. 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Cent  Dig.  IS  94,  95;  Dec.  Dig.  f  85.*] 

Appeal  from  Superior  Court;  Znbn  Oonnly ; 
Eug^e  P.  McDanlel,  Jndge. 

Actltm  by  Yuba  cimnty  against  tbe  North 
America  Consolidated  Gold  Mining  Company 
and  oUiers.  From  an  order  cbanglng  tbe 
place  of  trial,  both  parties  at^teal.  Affirmed. 

See,  also,  107  Paa  13a 

F.  H.  Oreely  and  W.  H.  Morrlss^,  for  ap- 
pellant Nlles  B.  Wretman,  tor  req  randttits. 

GHIPMAN,  P.  J.  Defendants.  North  Amer- 
ica Consolidated  Oold  Mining  Company  and 
Charles  8.  Delsem,  moved  tor  a  change  of 
the  place  of  trial  eltiier  to  Sierra  county  or 
Santa  Clara  ootmty.  The  court  granted  their 
motion  to  transfer  the  case,  bnt  designated 
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the  county  of  Sacramoito  ss  ttao  place  of 
tilel.  The  trial  Judge,  In  making  hU  order, 
rendered  tbe  following  opinion  In  whlcb  the 
facts  appear,  and  In  which  we  think  the 
f earned  trial  judge  correctly  states  the  law: 
"Some  of  the  defendants  In  tbe  abore-en- 
titled  action  have  been  sued  under  flctitlons 
namea  and  have  not  been  served  with  sum- 
mons, and  under  well-settled  decisions  th^ 
are  not  to  be  r^rded  in  the  consideration 
of  the  motion  for  a  diange  of  venue,  made  by 
tbe  defendants  who  have  been  served,  have 
appeared,  demurred,  and  filed  their  affidavits 
of  merits.  HiIs  motion  (or  a  change  of  venue 
Is  based  upon  section  394  of  the  Code  of  Civil 
Procedure,  or  that  jMrtlon  <tf ,  said  section 
which  Is  as  follows:  'Wlk^ever  an  action  Is 
brought  by  a  county  or  dty  against  residents 
of  anotlLw  county  or  city,  or  a  corporation 
doing  business  In  the  latter,  tbe  action  must 
be,  op  motion  of^the  defendant,  transferred 
for  trial  to  a  county  other  than  the  plaintiff, 
if  tbe  plaintiff  Is  a  county,  and  other  than 
that  in  which  tbe  plalnUff  is  situated,  if 
tbe  plaintiff  Is  a  dty.'  It  is  contended  by  the 
plaintiff  berein  that  this  section  does  not  ap> 
ply,  basing  that  contention  upon  the  claim 
that  this  IB  not  an  *action,'  bat  *a  qiedal  pro- 
ceeding.' It  is  a  suit  for  an  Injonctlon.  a 
proceeding  in  eqol^.  *An  action  is  an  ordi- 
nary proceeding  in  a  court  of  Justice  by 
which  one  party  prosecutes  another  for  the 
enforcement  or  protection  of  a  right,  the  re- 
dress or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.'  Section  2% 
Code  Civ.  Proc.  'Every  oflier  remedy  Is  a 
special  proceeding.'  Section  2^  Code  Civ. 
Pro&  *Any  proceeding  in  a  court  wblcli.  un- 
der the  common-law  and  equity  practice,  was 
not  either  an  action  at  law  or  a  salt  In  equi- 
ty is  a  Q>eclal  proceeding  under  this  section.' 
In  Matter  Central  Irr.  Diat,- 117  CaL  382 
[49  Pac.  854]  TOL  1  Encya  of  Plead,  ft  Praa 
112.  There  can  be  no  doubt  at  all  upon  tbe 
matter  of  application  of  section  394,  Code  Civ. 
Proc  to  this  suit ,  It  appears  from  the  com- 
plaint and  defendants'  showing  that  the  coun- 
ty of  ITnha,  as  plaintiff,  has  brought  an  action 
against  a  corporation  doing  business  in  an- 
other counfy,  and  the  language  of  the  section 
is  mandatory:  The  action  must  be^  on  mo- 
tion of  tbe  dtf ttdant,  transferred  to  a  county 
other  Oian  tbe  plaintiff  If  the  plaintiff  la  a 
county.' 

"All  tbe  BtepB  taken  by  defendant  seem  to 
have  beea  Mlj  taken  in  time,  and  In  the 
manner  esactly  prescribed  by  the  Code,  ex- 
cept in  aae  respect.  It  appears  that  under 
the  said  section,  wbea  the  plaintiff  Is  a  coun- 
ty suing  a  corporation  doing  business  in  an- 
other county,  a  rl^t  to  a  change  of  venue  is 
given  to  have  tbe  cause  transferred  to  anoth- 
er county,  but  no  right  Is  given  to  the  defend- 
ant to  have  the  cause  transferred  to  the 
county  where  it  tias  Its  principal  place  of  busi- 
ness, nor  to  any  other  particular  county.  Tbe 
naming  of  the  county  is  left,  In  my  opinion, 
to  the  discretion  of  tbe  court  In  the  consldp 


eratiOn  of  the  qnestlon  of  what  county  tM 
cause  should  be  transferred  to,  tiie  court  will 
take  into  consideration  all  tbe  matters  and 
things  apparent  upon  tbe  face  of  the  record, 
such  as  the  situation  and  place  ot  business 
of  the  parties,  the  convenience  ot  witnesses 
(as  far  as  may  be  apparent  before  answer  fil- 
ed), and  all  other  reasons  that  may  properly 
affect  the  exercise  of  Its  discretion.  Tbe  de- 
fendant herein  has  moved  that  the  action  be 
transferred  to  either  the  superior  court  In 
and  for  the  county  of  Sierra  or  to  that  in  and 
for  the  county  of  Santa  Clara.  This  portion 
of  the  motion  relating  to  tbe  two  conntles 
named  may  f>e  regarded  as  mere  surplusage— 
irrelevant  and  redundant  matter  in  the  mo- 
tion, which  may  be  dlsr^iarded,  so  that  there 
is  left  only  tbe  demand  and  motlmi  for  a 
change  (tf  venue  as  contonplated  by  the  stat- 
ute. 

"In  the  argument  upon  tills  motion  no  case 
has  been  called  to  tbe  attention  of  the  court, 
and  n<Hie  has  been  tound  after  most  dlltt^t 
search,  not  in  consonance  wlUi  the  views 
herein  expressed,  and  It  may  be  safely  said 
that  there  Is  non&  The  statute  was  amende 
ed  In  1891,  and  again  in  1907.  tor  tbe  equress 
purpose  of  meeting  Just  such  cases  as  thia 
It  bas  so  happened  In  the  i^t  that  when 
similar  motions  have  beea  made  for  a  change 
of  venue  in  other  cases  of  tbe  same  general 
character  as  the  one  at  bar,  this  court  has 
dimled  the  motions  for  technical  isasons  and 
upon  technical  grounds  that  do  not  appear 
nor  exist  berela  There  Is  no  possible  doubt 
that  tbe  action  was  properly  commmced  in 
this  coun^  undes  section  3^  Code  Cfv. 
Proc,  and  uaAet  the  Constitatlon,  and  could 
be  properly  tried  bere;  but  defendanta  have 
feen  fit  to  avail  themselves  ot  the  right  given 
them  by  section  394,  snd  tbe  court  is  bound 
by  the  mandatory  terms  of  the  law  as  there 
fflEpressed.  In  view  at  the  opinion  of  the 
court  that  none  of  the  cases  dted  by  counsel 
for  plaintiff  Interprete  the  law  to  be  other 
tban  mandatory  or  as  meaning  anything  dlf- 
feroit  from  what  the  language  Itself  sete 
forth  in  dear  and  unamhlguons  terms,  it 
would  seem  to  be  entirdy  unnecessary  to  dis- 
cuss any  of  them. 

"In  determining  tbe  county  to  which  tbe 
cause  should  be  tranafrared,  I  take  toto  con- 
sideration the  fact  that  it  would  he  most  in- 
convenient for  the  attorneys  and  witnesses 
for  plaintiff  to  bave  to  go  to  either  Sierra 
or  Santa  Clara  county,  because  of  the  dis- 
tance, eta;;  that  Sutter,  the  neighboring 
county  has  her  hands  full  of  similar  cases, 
as  I  am  Informed,  and  I  have  decided  that 
Sacramento  county  would  probably  be  more 
£avorably  located,  taking  everything  Into 
consideration,  tban  almost  any  other  county 
within  reasonable  distance  of  Tuba.  The-mo- 
tlon  tor  a  change  of  venue  to  a  county  other 
tban  the  plaintiff  is  granted,  that  part  of  the 
motl(m  r^atlng  to  either  Sierra  or  Santa 
Clara  county  is  dmied.  and  tbe  superior 
court  In  and  for  tbe  county  of  Sacramento  is 
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ber^  designated  as  tbb  oonrt  to  wblch  the 
abore-nftmed  action  la  tranafwred  for  trial. 

"Dated  this  24th  day  of  December.  1008. 

"Bogene  P.  McDanlftl.  Judga" 

Defendants  hare  filed  no  brief.  Wedlseoy- 
er  no  point  In  plalntUTs  brief  which  Is  not 
satisfactorily  dlapoaed  of  by  the  oiMnlon  of 
Judge  McDanlel,  exc^t  tiie  point  made  by 
plalntur  that  section  894,  Oode  Gtr.  Proa.  Is 
violative  of  section  16,  art  12.  nnd  snbdlvi- 
slona  a,  4.  {  25,  art  4  of  the  Gonstitatlon. 
Secthm  1«,  article  12,  reads  as  follows:  "Bea 
16.  A  corporation  or  association  may  be  sued 
in  the  county  where  the  contract  is  made  or 
is  to  be  performed,  or  where  the  obligation 
or  liability  arises,  or  the  breach  occors;  or 
in  the  connty  where  the  principal  place  of 
business  of  each  corporation  Is  sltoated,  sub- 
ject to  the  power  of  the  court  to  change  the 
place  of  trial  as  In  other  cases."  It  seons 
to  US  that  the  clause  "subject  to  the  power  of 
the  court  to  change  the  place  of  trial  as  in 
other  cases"  Is  authority  for  the  court  to 
look  to  section  804,  Code  Olv.  Proc.,  os  pro- 
Tldtng  for  some  of  the  "other  cases"  referred 
to  In  the  Constitution  In  which  the  change 
of  the  place  of  trial  Is  provided  for.  The 
further  point  that  section  894  Is  obnoxious  to 
the  provlaloQB  of  the  ConBtitution  prolilbitlng 
special  legislation,  "regulating  the  -  practice 
of  courts  of  justice,"  and  "proTidlng  for 
changing  the  Tenue"  of  actions,  becanee  ac- 
cording privileges  to  corporations  doing  busi- 
ness without  the  county  where  the  action  Is 
<»mmenced  not  accorded  to  corporations  do- 
ing boalness  within  the  counts,  Is  not  in  our 
opinion,  well  taken.  This  discrimination  Is 
found  in  otiier  sections  where  the  right  to 
have  the  place  of  trial  changed  Is  placed  up- 
on the  distinct  ground  that  the  defendant 
resides  In  a  county  other  than  the  county  In 
whldi  the  action  Is  commenced,  and  this 
although,  had  the  defendant  been  a  resident 
of  the  latter  county,  he  could  not  have  the 
vmne  changed.  Such  legislation  has  never 
been  regarded  as  in  aoy  Just  sense  special 
legislation  within  the  meaning  of  the  inhib- 
itory provisions  of  the  Constitution. 

The  order  is  affirmed. 

We  concur:  BUBNETT,  J. ;  HABT,  X 
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X  WOBK  AND  Ij&BOK  (S  4*)— AcCBPTAHCI  OV 

Sebviccs  or  Attobnbt— implied  Pbouisb. 
Where  on  attorney  who  had  acted  as  at- 
torney for  a  dient  for  iome  time  offered  to  proa- 
•ecute  an  action  for  a  specified  fee,  and  the  client 
mode  no  response,  and  the  attorney  th^  offered 
to  prosecute  the  suit  for  a  contingent  fee  If 
the  client  did  not  want  to  pay  attorney*!  fees, 
and  the  client  made  do  response,  but  bad  knowl- 


edge of  the  subsequent  pnwecution  of  the  suit 
and  accepted  the  beneficial  results  thereof,  the 
client  under  Civ.  Code,  f  1589,  consented  to  all 
the  obligations  arising  therefrom  as  far  as 
known,  or  ought  to  have  been  known  by  him, 
for  the  circumstances  under  which  the  offer  of 
the  attorney  was  made  called  for  election  on  the 
part  of  the  client  which  he  must  communicate 
to  the  attorney  by  expressing  his  choice  between 
paying  attorney's  fees  or  a  contingent  fee,  and 
the  client  must  Iw  deemed  to  have  pramlsed  to 
pay  the  reasonable  value  of  the  serviees  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Work  and  La- 
bor. Cent.  Dig.  f  8;  De&  Dig.  |  4.*} 

2.  EviDEirca  (|  894*)—BooK  Acooum^An- 

UIBSIBXLITT. 

The  rule  that  an  account  book  is  admissi- 
ble in  evidence  to  prove  an  account  sued  for  ex- 
tends to  such  entries  only  as  are  the  proper  sub- 
ject of  a  book  account. 

[Ed.  Not&— For  other  cases,  see  Elvjdeace, 
Cent.  Dig.  I  1446;  Dee.  DlTl  854.*] 

3.  Etidenox  n  8S4*)— Book  Aocouht— Ad- 

inSSIBIUTT. 

In  an  action  tar  legal  services  for  success- 
fully prosecuting  an  action  involving  real  estate, 
an  account  book  of  the  attorney  oontalning  an 
entry  "agreed  fee  to  be  one-half,"  is  inadmissi- 
ble, for  the  entry  Is  a  mere  menwrandum  of  a 
special  contract  .and  has  no  pnq^  ^ace  In  an 
account  book. 

[Ed.  Note.^E\>r  other  cases,  see  Bvldenoe, 
Cent  Dig.  1 1448;  Dea  Dig.  |  864.*] 

4.  EvinsRCB  ({  123*)— Bxs  Gbota— Declaba- 

TIONft— ADUISSI  BIUTT. 

A  declarati<m  br  an  attorney  daiming  a 
half  ownership  In  real  estate  for  his  serFlces  for 
Buccessfully  prosecuting  an  action  therefor,  made 
long  after  the  making  of  the  alleged  contract 
to  pay  him  a  contingeuC  fee  of  one-half  of  the 
property  on  his  successfully  prosecuting  the  ac- 
tiim,  and  wholly  dlaeonnected  with  tlw  transac- 
tion coDstitotlng  the  making  of  the  contract,  and 
iij  the  absence  of  the  client,  Is  not  a  part  of  the 
res  gestn,  and  Is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  il  861-868;  Dec  Dig.  i  123.*] 

Appeal  from  Superior  Court  Los  Angeles 
County ;  Frederl<^  W.  Houser,  Judge. 

Action  by  O.  Batcheller  against  Henry 
F.  Whittier.  From  a  Judgment  granting  par^ 
tial  relief,  plalntUE  appeals.  Affirmed. 

G.  E.  Delavan,  Jr.,  and  Waldo  H.  York 
(Thomas  0.  Bidgway,  of  counsel),  for  appe- 
lant Wm.  Bhodes  Herv^  and,  Frank  O. 
Finlayson,  fOr  respondent 

SHAW,  J.  Action  to  recover  compensa- 
tion for  services  'roidered  plaintiff  as 
an  attorney  at  law  fbr  def^dant 

Plahitur  alleges  that  on  April  25,  1902,  he 
and  d^endant  entered  into  a  contract,  where- 
by, In  consideration  of  plaintUF  prosecuting 
a  certain  action  for  def«idant  against  one 
niomas  Gwrnley,  defendant  would  pay  all 
the  costs  of  such  litigation  and  plaintiff  and 
defendant  would  equally  divide  the  proceeds 
of  such  ttctI<Hi.  If  successful,  and,  if  unsuc- 
cessful, plaintiff  should  make  no  charge  for 
his  professional  services  so  rendered  then^ ; 
that  plaintiff  brought  the  action  and  prose- 
cuted the  same  to  a  successful  termination, 
as  a  result  of  whiA  defmdant  received  valu- 


«For  atfesr  easts  aes  same  topte  and  asetlea  VUHBBR  la  Dea  ft  Am.  Digs.  U07  to  date,  *  B^oiter  ladaxee 
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able  Teal  estate  and  a  inm  ot  maaes-  In  bis 
answer  defendant  admits  the  emplQ^ent  <tf 
plalntUT  a>  hla  attorney  In  said  matter,  and 
also  admits  tbe  action  was  proeecnted  to  a 
sncceesfnl  termination  vltb  Oie  alleged  re- 
sultant beneflts,  but  doiies  making  the  alleg- 
ed agreonent  toncblng  tbe  oompenaatlou  to 
be  paid  plaintiff  for  aorrloes  rendered  In  said 
matter,  bnt,  on  the  contrary,  alleges  "that 
It  was  agreed  between  plaintiff  and  d^endant 
that  plaintiff  ahonld  receive  tbe  sum  of  |2S0 
for  his  services  in  sncb  llt^tlon  In  the  sn- 
perlor  court  of  tbe  connty  of  Los  Angeles, 
state  of  California,"  and  that  no  agreement 
was  bad  as  to  compensation  for  services  In 
case  an  appeal  should  be  prosecuted  to  tbe 
higher  court  Upon  tbe  trial  tbe  court,  among 
other  focts,  found  that  plaintiff  offered  to 
render  bis  services  in  the  prosecution  of  the 
action  for  a  fee  of  one-half  of  tbe  proceeds 
thereof,  if  successful,  and  that  he  would 
make  no  charge  If  unsuccessful,  "but  said 
defendant  did  not  accept  said  proposition  of 
plaintiff."  The  court  further  found  "that  It 
was  not  agreed  between  plaintiff  and  defend- 
ant that  the  plaintiff  should  receive  $250  for 
his  services  In  such  litigation  In  the  superior 
court  of  the  county  of  Los  Angeles,  state  of 
California" ;  that  at  the  date  of  the  employ- 
ment plaintiff  was  the  adviser  and  attorney 
at  law  of  defendant,  and  that  plaintiff  fully 
performed  his  services  as  an  attorney  at  law 
on  behalf  of  defendant ;  and  that  tbe  reason- 
able value  of  such  services  was  and  Is  $2,500, 
for  which  sum  judgment  went  for  plaintiff, 
from  whicb,  and  an  order  denying  bis  motion 
fbr  a  new  trial,  plaintiff  appeals. 

There  Is  no  question  as  to  defendant  em- 
ploying plaintiff  to  prosecute  tbe  suit  The 
sole  controveMy  relates  to  the  existence  of 
the  alleged  agreement  fixing  the  compensa- 
tion to  be  paid  plaintiff  for  his  services. 

The  chief  contention  upon  which  appellant 
urges  a  reversal  Is  that  the  finding  to  the 
effect  that  defendant  did  not  accept  the  offer 
found  by  the  court  to  have  been  made  by 
plaintiff  Is  unsupported  by  the  evidence.  The 
alleged  contract  rests  In  the  parol  testimony 
of  plaintiff.  It  appears  therefrom  that  de- 
fendant on  several  occasions  prior  to  Institut- 
ing the  suit  consulted  him  as  to  the  former's 
1^1  rights  and  the  propriety  of  bringing 
an  action  to  protect  such  rights  before  there 
was  any  discussion  of  the  question  of  plaln- 
tlfFs  charges  fw  services  to  be  rendered; 
that  In  one  of  these  conversations  (when  they 
were  talking  about  tbe  salt)  defendant  ask- 
ed plaintiff,  "How  much  would  It  be  worth 
to  bring  tbe  suit?"  to  which  plaintiff  rolled 
that  the  services  In  tbe -superior  court  would 
be  worth  from  $2S0  to  $500.  "He  (the  de- 
fendant) didn't  say  anything  to  that"  "And 
then,"  continues  plaintiff,  "tbe  matter  ran  on, 
as  I  say,  until  this  dual  conversation,"  wblcb 
occurred  on  April  las,  1902.  On  this  occasion, 
plaintiff  testlflee,  defiant  was  nncertaln 
what  be  would  do,  and  plalntifl  arged  bim  to 


proceed  with  tbe  suit  and,  after  fnrther  dis- 
cussion of  tbe  details,  defendant  said  *tiiat 
be  dldnt  want  to  take  Ibe  cbances  of  bavlng 
to  pay  out  attorney's  fees  and  thai  losli^  tbe 
suit  or  losing  the  property."  TbereiQKHi 
plalntifl  said:  "Weu,  let's  commence  sntt. 
If  yon  don't  want  to  pay  attontey's  tees,  I 
will  teU  you  what  I  wiU  do.  I  will  take  It 
and  pot  it  tbrongb,  and  yon  pay  tiie  costs; 
and  I  will  do  tbe  work,  and  we  wlU  eacb  take 
one-half  of  i^at  we  get  out  of  It  and,  if  w« 
dont  win  I  won't  (Oiarge  yon  anything  for 
my  services" — to  which  defendant  replied, 
"Well,  I  wl!l  go  yon  on  that"  and  plalntifl 
said,  "Very  well,  I  wlU  get  ttie  papors  ready 
just  as  quidc  as  I  can  and  start  the  suit" 
Contrary  to  this  evidence,  defendant  teatlfles 
that  he  called  upon  plaintiff,  who  fbr  10  or 
12  years  had  acted  as  his  attomcor.  told  blm 
that  be  desired  to  employ  him  In  tiie  matter 
and  gave  him  the  particulars  of  the  case; 
that  two  or  three  days  after  this  be  asked 
tbe  plaintiff  what  he  was  going  to  charge 
him  for  his  services  In  the  matter,  and  plain- 
tiff replied  $260;  that  no  other  conversation 
relating  to  plaintiff's  compensation  for  his 
services  in  the  matter  was  had  between  them, 
and  no  conversation  ever  occurred  wherein 
plaintiff  offered,  as  he  testifies,  to  toke  cbai^ 
of  and  prosecute  tbe  case  to  a  termination 
for  ooe-half  of  tbe  proceeds  that  might  re- 
sult therefrom. 

It  Ibus  appears  the  evidence  of  the  parties 
was  In  sharp  conflict  upon  tbe  question  of 
defendant  giving  expression  to  any  verbal 
assent  to  the  offer  made  by  plaintiff.  The 
denial  that  the  conrersatlon  occurred  at  all, 
as  testified  to  by  defendant  is  tantamount 
to  a  denial  that  he  consented  thereto  by  say- 
ing. In  reply  to  the  offer  made  by  plaintiff, 
"I  will  go  you  on  that"  Appellant  Insists, 
however,  that  conceding  there  were  no  words 
used  by  defendant  communicating  bis  accept- 
ance (Kf  the  offer,  nevertheless,  the  making 
of  the  offer  as  found  by  the  court  Imposed 
upon  defendant  the  duty  of  rejecting  It  by 
expressing  his  dissent  therefrom;  otherwise, 
defendant  must  be  deemed  to  have  accepted 
by  reason  of  his  permitting  plaintiff  to  per- 
form the  services  as  a  result  of  which  the 
former  was  benefited.  The  testimony  of  de- 
fendant clearly  tends  to  prove  that  there  was 
on  his  part  no  express  verbal  acceptance  of 
the  proposal.  The  question  then  resolves  it- 
self Into  this:  Did  the  making  of  the  pro- 
posal as  expressed  In  the  language  of  plain- 
tiff and  performance  of  the  services  with  de- 
fendant's knowledge,  but  In  the  absence  of 
express  words  whereby  defendant  signified 
his  assoit  thereto,  constitute  a  promise  on  de- 
fendant's part  to  pay  the  sum  specified  In  tbe 
offer?  We  say  "promise"  because  the  action 
Is  based  upon  a  promise  in  consideration  of 
which  plaintiff  performed  the  service. 

Tbe  evidence  of  plaintiff  clearly  tends  to 
show  that  at  the  time  of  instituting  tljo  ac- 
tltm  plaintiff  bad  made  ttro  propositions: 
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One  for  Dwieea  to  b*  rm/kxeA  fin  tlie  Biq>er> 
tor  court  for  a  compensation  of  |2S0  to  $900, 
as  to  which  plalntig  testiflea  defaidant  said 
BOthlnB.  lAter,  wh^  plalotUt  urged  de- 
fmdant  to  InaUtnto  ault  and  tbB  latter  «c- 
prceDBfl  hlmsdf  ae  relnctant  to  pay  attora^'a 
feea,  i^alntur  made  a  ptopoml  for  a  coDtln- 
sent  fee.  which  li  embraced  In  Us  statement 
of  what  be  said  to  dsfWdant,  above  quoted. 
To  this  proposal  the  court,  in  effect,  finds 
that  defendant  "likewise  said  nothing."  In 
Tlew  of  the  existing  and  long  contlnned  rela- 
tlon  betwen  the  parties  of  attorney  and 
client;  as  found  by  the  conrt  the  foot  that 
the  pUlntlff  had  <tfered  to  perform  the  serv- 
ices Incidental  to  a  trial  In  the  superior  court 
for  a  specified  fe^  the  subsequent  otTer  made 
upon  the  condition  that  "IT*  defendant  did 
not  "want  to  pay  attom^'s  fees"  plaintiff 
wonld  prosecute  the  action  to  a  final  deter- 
mination for  a  contingent  fee,  necessarily 
called  for  some  verbal  expression  on  the 
part  of  defendant  In  QtAer  to  slgni^  his 
choice  of  evils  between  paying  attorney's  fees 
and  the  acceptance  of  the  offer  predicated 
upon  the  conditional  clause  Introduced  by 
the  word  "if."  dearly  the  offer  -was  not  ab- 
8<^ute,  but  made  dependent  upon  the  condi- 
tion as  to  whether  or  not  defendant  wanted 
'^o  pay  attorney's  fees."  The  nature  of  the 
proposal  and  circumstances  under  which  It 
was  made  were  such  as  called  for  an  elec- 
tion on  the  part  of  defendant,  which  elec- 
tion. If  made,  could  only  be  communicated 
by  some'  verbal  expression  as  to  his  choice 
between  the  paying  of  attorney's  fees  and 
accepting  plaintiff's  offer.  The  effect  of  the 
court's  finding  that  "defendant  did  not  ac- 
c^t  the  offer"  Is  that  defendant  made  no 
reply  thereto,  hat  stood  silent  Under  the 
circumstances,  the  prosecution  of  the  action 
with  his  knowledge  and  acceptance  of  the 
beneflclal  results  thereof  "was  equivalent  to 
a  consent  to  all  the  obligations  arising  from 
It  so  far  as"  were  known  or  ought  to  be 
known  by  him.  Section  1589,  Civ.  Code.  In- 
asmoch  as  he  did  not  signify  bis  election  be- 
tween paying  attorney's  fees  and  accepting 
plaintiff's  offer,  and  as  performance  by  plain- 
tiff does  not  appear  to  have  depended  upon 
his  promise  to  do  either.  It  follovra  there  was 
no  meeting  of  the  minds  of  the  parties  upon 
the  subject  of  plafa^tUTs  compensation.  In 
the  absence  of  an  agreemmt  upon  the  sub- 
ject, defendant  must  be  deemed  to  have  prom- 
ised to  pay  the  ressonable  value  of  the  serv- 
ices performed  In  his  bdialf  and  with  his 
consent  and  knowledge.  TUm  sum  the  Judg- 
ment  accords  to  plaintiff. 

The  court  refused  to  receive  In  evidence 
an  account  book  offered  by  plaintiff  which 
purported  to  oimtaln  items  of  pnsonal  ac> 
count  between  plaintiff  and  defendant  rela- 
tive to  the  Oorml^  suit,  and  which  contain- 
ed an  entiT      foUom:   "Agreed  fM  to  be 
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one-halt**  Tills  entry,  aooordlng  to  plain- 
tiff's testimony,  was  made  a  month,  or  per- 
haps three  months,  after  the  all^;ed  trans- 
action. Conceding  that  an  account  book  Is 
admissible  In  evidence  to  prove  an  account 
sued  on,  the  rule  extends  to  such  entries  only 
as  are  the  proi)er  subject;  ot  a  book  account 
0  Ency.  of  Law,  p.  980.  entry  "agreed 
fee  to  be  one-hair'  Is  a  mere  memorandum 
of  a  special  contract  and  had  no  proper  place 
.In  an  account  book  (2  Wlgmore  on  Br.  |  UMl), 
and  as  to  which  the  extent  of  ito  use  in  evi- 
dence is  fixed  by  sectltm  2047,  Code  C^v.  Proa 
Reid  T.  Reld,  73  Cal.  209, 14  Paa  783 ;  People 
V.  Lanterman,  9  Cal.  App.  681,  100  Pac.  720. 
There  was  no  error  In  the  ruling  thereon. 

Defendant  borrowed  from  cme  C.  E.  Book 
$5,^,  for  which  he  gave  his  note  and  a 
mortgage  securing  Its  payment  upon  the 
real  estate  Involved  In  the  Gonnley  suit 
Negotiations  for  this  loan  were  conducted 
by  plaintiff.  The  court  refused  to  permit 
Book  to  testier  that  during  these  negotia- 
tions, had  long  after  the  making  of  the  al- 
leged contract,  plaintiff  stated  to  him  that 
be  (plaintiff)  had  a  half  interest  In  the  prop- 
erty. This  ruling  Is  assigned  as  error.  The 
making  of  this  statement  was  wholly  dis- 
connected with  the  transaction  claiming  to 
constitute  the  making  of  the  contract  Upon 
no  theory  could  it  be  regarded  as  a  part  of 
the  res  gestte.  We  are  acquainted  with  no 
principle  of  law  under  which  this  self-serving 
declaration,  made  without  the  presence  of 
defendant  could  properly  be  admitted  in  evi- 
dence. Authority  to  the  contrary  Is  found  In 
Hausman  v.  Hausllng.  78  Cal.  283,  20  Pac. 
570;  Nicholson  v.  Tarpey,  70  Cal.  608.  12 
Pac.  778;  Shamp  v.  White,  106  OaL  220,  39 
Pac.  637. 

Judgment  and  order  afllrmed. 

We  concur :  ALLEN,  P.  J. ;  TAGQABT,  J. 


Ex  parte  BOND.   (Cr.  155.) 

(Court  ot  Appeal,  Second  District  California. 
Dec.  20,  1909.) 

1.  IHTOXICATINU  LiQtJOBS  ({  147*)— PSOHIBI- 

TOBY  Obdiranceb— Scope  or  OaniNAnca. 
An  ordinance,  providing  that  any  person 
who  establishes,  keeps  open,  maintalDB,  or  car- 
ries on  a  place  where  spirituoas  liquon  are  sold 
or  given  away  "or"  woo,  either  as  owner,  em- 

f>Ioy£,  agent,  etc.,  sells  or  gives  away  spiritaoos 
iquora,  shall  be  guilty  of  a  misdemeanor,  is 
broad  enough  to  iaclude  the  wiling  or  giving 
away  of  liquors,  whether  at  a  place  of  business 
or  not  ss  the  two  daoses  are  eranected  by  Uie 
disjunctive. 

[Ed.  Note.— For  otfaer  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  162;  Dea  Dig.  I  147.*] 

2.  IHTOXICATINO  LiQTTOBS  (I  146*)— UHLAW- 

ruL  Sale— Ors  Sale  as  Otfbrse. 

Under  an  otdlnanee  making  it  a  misde- 
meanor for  any  person  to  sell  or  g^ve  away 
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■piritooQB  liqaon,  one  sale  Is  Bofficieot  to  con- 
stitute the  offense. 

[Ed.  Note.— Fop  other  cafles,  aee  Ii; toxica  ting 
Liquors.  Cent.  Dig.  I  159;  Dec.  Dig.  S  146.'] 

8.  Ihtoxicatino  Liquobs  (8  10*)  —  Police 
Power— O  BDINANCE8. 

A  city  has  {tower  under  Its  police  power, 
Tirtne  of  Const,  art.  11,  |  11,  to  pass  an  ordi- 
nance making  a  single  sale  of  spirituous  liquor, 
in  violation  of  the  terms  of  the  ordinance,  an 
offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiag 
Liquois,  Cent  Dig.  H  9,  10;  Dec  Dig.  S  10.*1 
4.  IWTOxioAtiwo  Liquobs  (f  146*)--OrFEN8E8 

—Sale  bt  Sbcset  Socieit  —  Bona  Fjdk 

Club. 

A  probibitor?  ordinance,  making  it  a  crime 
for  any  person,  corporation,  club,  or  association 
to  Bell  or  give  away  spirituous  liquors,  was  en- 
acted. '  A  decision  was  banded  down  by  the 
court  thereafter  that,  tboagb  tbe  oidiDance  was 
valid,  in  a  proper  case  it  would  preserve  the 
personal  right  of  one  at  his  fireside  to  serve  his 

Kests.  Thereafter  a  secret  society  was  formed, 
viDg  for  its  declared  objects  diarlty,  mora! 
and  social  ethica.  etc.,  and  to  "pnicbase,  store 
and  distribute  goods  and  sapplies  to  Its  mem- 
bers," and  the  society  established  a  bar,  and 
supplied  its  members  with  liquors  from  a  com- 
mon stock  and  for  pay,  puncned  tickets  which 
each  member  was  provided  with,  and  for  which 
he  bad  given  an  order  authorizing  the  society  to 
purchase  for  bim  the  different  supplies  to  an 
amount  represented  by  the  figures  on  the  tickets. 
The  bar  bill  of  the  club  was  the  least  in  amount 
of  all  tlie  supplies.  Held,  that  the  society  was 
not  a  bona  fide  social  club -entitled  to  claim  fire- 
side rights. 

[Ea.  Note.— For  other  cases,  see  Intoxicating 
Lfquors,  Cent  Dig.  S!  15»,  160;  Dec.  Dig.  | 
146.*] 

6.  Intoxicating  Liquobs  (S  146*)~Saijc  bt 

Clubs— What  CoHSTiTUTEa. 

Neither  under  such  facts  could  a  member 
wbo,  in  the  absence  of  tbe  steward  of  the  club, 
furnished  liquor  from  the  common  stock  to  other 
members,  and  for  pa^,  pnncbed  the  tickets  which 
they  presented,  claim  nonrespoQsibility  on  tbe 
ground  that  he  was  a  host  serving  his  guests, 
since  it  was  a  sale  by  the  member  acting  for  the 
club  to  the  members  receiving  the  liquor. 

[Ed.  Note.— For  oth'lr  cases,  see  Intoxicating 
L^nora,  Gent  Dig.  H  ISQ,  160;  Dec^  Dig.  { 

Application  by  James  E.  Bond  for  a  writ 
of  habeas  corpus  to  secure  bis  release  trom 
custody.  Writ  discharged,  and  petitioner  re- 
manded. 

John  D.  Pitts,  for  petitioner.  Balph  B. 
Swing,  for  respondent. 


PER  CintlAM.  Petitioner  was  found 
guilty  of  TiolatlBg  a  prohibitory  liquor  ordi- 
nance of  the  city  of  Upland,  and  sentenced  to 
pay  a  0ne  of  $60,  with  the  altematlTe  of  im- 
prisonment of  one  day  for  each  dollar  of 
fine.  On  application  of  his  attmney  to  this 
court  a  writ  was  Issued  against  the  dty 
marshal  of  Upland,  In  whose  custody  peti- 
tioner was  detained,  and  the  matter  is  be- 
fore tts  tor  hearing  upon  tlie  sufflciency  of 
the  petition. 

The  compIaUit  and  a  stipulated  statement 
of  the  evidence  upon  which  the  conviction 
was  had  are  made  part  of  the  petition.  The 


comi^alnt  cbai^  that  the  deCendant  did 
«  •  *  •  willfully  and  unlawfully  sell,  fur- 
nish, distribute,  deliver,  and  give  away,  and 
for  a  long  time  prior  thereto  had  been  will- 
fully and  unlawfully  selling,  furnishing,  dis- 
tributing, and  giving  away,  spirituous  and 
malt  Intoxicating  liquors,  to  wit,  whisky  and 
beer."  The  portion  of  the  ordinance  neces- 
sary to  be  considered  here  reads:  "Section 
1.  Any  person,  firm,  corporation,  club,  or  as- 
sociation that  within  the  city  of  Upland, 
California,  establishes,  keeps,  opens,  main- 
tains or  carries  on  a  place  wbo-e  spirituous, 
vinous  or  malt,  or  mixed  liquors,  or  any  al- 
coholic or  any  intoxicating  drink  or  drinks, 
or  so-called  temperance  beer,  containing  alco- 
hol In  any  quantity  whatever,  are  sold,  kept 
for  sale,  offered  for  sale,  furnished,  distrib- 
uted, divided,  delivered,  drank  or  given  away ; 
or,  that  within  said  city,  either  as  ovmer, 
employ^,  agent,  servant,  clerk,  or  otherwise, 
sells,  keeps  for  sale,  offers  for  sale,  fur- 
nishes, distributes,  divides,  delivers,  or  gives 
away,  any  spirituous,  vinous,  malt  or  mfxed 
liquors,  or  any  alcoholic  or  Intoxicating  drink 
or  drinks,  or  so-called  temperance  beer  con- 
taining alcohol  in  any  quantity  whatever, 
except  as  herein  provided,  shall  be  deemed 
guilty  of  a  misdemeanor."  The  exception 
relates  to  sales  for  medical  and  mechanical 
purposes. 

Tbe  petition  shows  that  the  defendant 
Is  a  member  of  a  secret  society  organized 
in  Upland,  and  Incorporated  in  this  state 
under  the  name  of  the  "Protective  Broth- 
erhood of  the  Alamo."  Tbe  purposes  of 
the  order,  as  set  forth  in  the  articles  of 
ln<;orporatlon,  are:  "To  promote  charities, 
moral  and  social  ethics,  fratemalism,  right- 
eous citizenship,  the  brotherhood  of  Its  mem- 
bers and  benevolence  to  all  mankind.  To  en- 
courage useful  and  profitable  industries,  to 
provide  amusements,  athletic  sports,  libra- 
ries, reading  rooms,  cafte,  social  halls  and 
dubrooms  for  Its  members.  To  provide  for 
sick  and  disabled  members  and  the  families 
of  deceased  memben.  To  organize,  charter, 
equip  and  institute  subordinate  lodges  of  tbe 
Protective  Brotherhood  of  ttie  Alamo,  In  this 
and  oilier  states.  To  purdhtue,  store  and  dit- 
Mbute  goodt,  worst  and  suppHet  for  its 
members  and  the  subordinate  lodges  ctf  the 
order,"  " 

The  organization  leased  and  occupied  a 
building  formwly  used  as  a  bot^  and  there- 
in, in  addition  to  lodge  rooms,  dnbrooms, 
including  parlors,  reception  rooms,  library 
and  reading  rooms,  banquet  hall,  dining  room, 
slewing  apartmoats,  and  committee  nxHU, 
maintained  a  bar  from  which  members  of 
tbe  organization  only  were  furnished  with 
spirituous,  vinous,  and  malt  liquors,  for 
which  there  had  been  procured  a  t^ted 
States  retail  liquor  license.  The  method  of 
disbursing  tbe  liquors,  whidi  was  ordinarily 
attended  to  by  a  steward,  was  as  follows: 
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Any  member  who  wished  to  become  a  patron  t 
of  tbe  bar  deposited  (presumably  with  the  ' 
Bteward)  such  sum  as  he  desired  to  Invest  In  | 
a  ti(±et  or  tickets,  bearing  upon  the  face  the 
figure  S  or  a  series  of  5's,  representing  at  | 
five  cents  per  figure  the  amount  paid  or  de- 
posited. Upon  ordering  liquors  or  other  sup- 
plies. If  any  such  were  included,  the  number 
of  5's  on  the  ticket  which  r^resented  the 
value  of  tbe  purchase,  the  figures  being  taken 
at  a  valuation  of  five  cents  each,  were  punch- 
ed by  the  person  delivering  the  goods.  Thus, 
for  a  glass  of  beer,  valued  at  five  cents,  one 
figure  would  be  punched,  and  for  a  drink  of 
wblsky,  valued  at  ten  cents,  two  figures 
would  be  punched.  No  money  passed  direct- 
ly at  the  time  tbe  liquor  or  supplies  were 
received  by  the  patron,  but  an  order  blank, 
directing  the  board  of  directors  to  purchase 
tor  the  member  who  bought  the  ticket  cer- 
tain specified  supplies,  liquors,  lodgings, 
meals,  cigars,  etc.,  specified  thereon,  was 
signed  and  delivered  at  the  time  of  the  "de- 
posit" for  the  ticket.  To  show  that  the  or- 
ganization was  a  bona  fide  fraternal  and 
secret  society,  a  showing  Is  made  of  tbe 
value  of  the  furniture  and  fixtures,  lodge- 
room  accessories  and  supplies  on  band,  mak- 
ing an  ag^egate  of  $4,500.  The  vinous  and 
malt  liquors  totaled  only  $16.50.  each  of  the 
other  Bui^les  named  having  a  greater  value ; 
even  mineral  waters  reaching  an  i^gregate 
of  $37.50. 

Amid  these  surroundings  the  defendant.  In 
the  absence  of  the  steward,  furnished  and 
delivered  to  various  members  of  said  cor- 
poration holding  the  above-mentioned  tickets 
both  beer  and  whisky,  punching  and  cancel- 
ing their  respective  tickets  in  the  manner 
above  described.  The  beer  and  whisky  so 
fumlahed  and  delivered  by  defendant  was 
taken  and  furnished  from  the  common  stodc 
kept  on  hand  by  said  corporation  for  tbe  pur- 
pose of  serving  to  members,  on  demand,  hold- 
ing tickets  r^ularly  Issued,  and  was  not  the 
Individual,  separate  property  of  the  persons 
to  whom  defendant  served  the  same. 

We  are  satisfied  that  the  ordinance  Is  broad 
awagb  In  Its  terms  to  include  the  selling  or 
giving  away  of  tntmicatlng  liquors,  whether 
at  a  place  of  business  or  not.  The  two  claus- 
ea  of  section  1  of  tbe  ordinance  are  stated  In 
the  disjunctive,  the  first  relating  to  tbe  keep- 
ing of  a  place,  and  the  second  to  a  sale,  ^ft, 
or  distribution  by  any  person,  either  "as 
owner,  employe,  agent,  servant,  clerk,  or 
.otherwise."  That  one  sale  may  be  a  viola- 
tion of  the  second  clause  is  supported  by  the 
leading  opinion  in  Ex  parte  Fedderwltz,  130 
Cat  xvili,  62  Pac.  935,  910.  The  ordinance 
before  tbe  court  In  that  case,  like  the  one 
hoe,  was  a  prohibitory  as  distinguished  from 
a  license  ordinance.  Like  this,  also,  it  con- 
tained one  clause  applying  to  the  keeping  of 
a  place  of  busioess,  and  another  relating  to 
tbe  selling,  offMlng  for  sale,  and  giving  away 
of  intoxicating  liqnora.  Reviewing  tbe  opin- 
ion In  Merced  Co.  t.  Helm,  102  CaL  168,  36 
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Pac.  890,  in  which  it  was  said  that  a  single 
sale  did  not  constitute  a  violation  of  the 
ordinance  there  under  consideration,  Beatty, 
0.  J.,  in  the  Fedderwltz  opinion,  says:  "But 
that  case  has  no  bearing  on  the  proposition. 
That  was  a  civil  action  to  recover  a  license 
which  was  Imposed,  and  could  only  be  Im- 
posed, for  the  prlvll^e  of  conducting  the 
business."  A  single  sale  was  there  held  not 
to  be  carrying  on  the  business  in  tbe  sense 
of  a  license  law.  "It  does  not  follow  from 
this,  however,  that  a  single  sale  may  not  con- 
stitute a  crime.  If  tbe  ordinance  so  provides, 
as  this  clearly  does."  It  was  also  held  la 
that  case  that  the  power  to  pass  an  ordi- 
nance such  as  the  one  before  us  la  unques- 
tionably conferred  by  section  11,  art.  11,  of 
the  Constitution  of  the  state.  Speaking  with 
reference  to  earlier  cases  dtstiugulshed,  it 
is  said:  "It  was  not  decided  or  intimated 
that  a  prohibition  of  single  sales  was  beyond 
tbe  power  of  the  municipality.  In  this  case 
—for  the  first  time  apparently — that  ques- 
tion is  directly  involved,  and  we  can  only  say 
that  no  law  has  been  called  to  our  attention 
with  which  the  Berkeley  ordinance  confilcts. 
The  dissenting  opinions  In  that  case  discuss 
other  matter  considered  In  the  leading  opin- 
ion, and  do  not  affect  the  question  before 
us,  but  McFarland,  J.,  in  his  concurrtog  opin- 
ion, limits  his -support  of  tbe  decision  la 
this  respect  by  the  declaration  that  the  lan- 
guage of  tbe  complaint  charged  a  sale,  where- 
as the  ordinance  also  included  a  "giving 
away."  As  to  the  latter  be  says:  "So  that 
by  the  terms  of  this  ordinance  it  would  be  a 
public  offense,  punishable  by  Imprisonment, 
for  any  person  In  Berkeley,  in  his  own  home, 
and  at  his  own  table  or  fireside,  to  offer  a 
glass  of  wine  or  beer  to  a  guest ;  and  I  de- 
sire to  say  that  when  a  petitioner  convicted 
of  this  time-honored  hospitality  shall  come 
here  for  relief,  I  will  not  feel  myself  pre- 
cluded from  again  Inquiring  whether  or  not 
a  personal  right  guaranteed  by  the  Constitu- 
tion has  been  violated." 

Relying  upon  the  principle  announced  in 
the  reservation  made  by  Justice  McFarland, 
and  claiming  the  right  to  extend  that  reserva- 
tion to  tlie  hospitality  of  the  social  club  by 
virtue  of  wlia(  Is  said  In  the  case  of  Cuzner 
V.  California  aub  (Cal.)  100  Pac.  888.  20  L. 
R.  A.  (N.  S.)  1005,  tbe  petitioner  contends 
that  the  bona  fide  social  character  of  tbe 
club  of  which  defendant  was  a  member  had 
been  established.  The  Cuzner-Callfomla 
Club  Case  Is  readily  distinguished  from  tbe 
case  before  us  in  that  It  was  a  license  case 
pure  and  simple,  while  here  we  have  no  qne»< 
tion  of  when  a  traffic  In  liquors  may  be  car* 
rled  on  without  a  Ucense.  The  question  la, 
Did  the  d&Fendant  traffic  In,  sell,  or  give 
away  liquors  in  violation  of  an  ordinance 
prohibiting  each  and  all  of  these  tbingsf  The 
matter  before  the  Supreme  Court  In  tbe  Cali- 
fornia Club  Case  was  not,  "Has  a  municipal- 
ity tbe  right  to  prohibit  by  ordinance  the 
distribution  of  Uguois  in  the  manner  sbowii 
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Id  the  record  In  that  caaeT"  but,  Wu  tbe 
dab  violating  a  license  ordinance  by  each 
ft  distribution  without  procuring  a  license? 
We  fully  approve  and  concur  In  the  views 
of  Justice  McFarland  as  to  the  invasion  of 
tbe  hospitality  of  the  fireside,  and  in  a  prop- 
er case  It  might  be  that  we  should  recognize 
that  tbe  club  was  the  fireside  of  its  merdbere, 
or  some  of  them.  The  Question,  however,  of 
whether  or  not  a  club  Is  the  bona  fide  flre- 
^de  of  one  claiming  this  protection  from 
prosecatlon  for  the  violation  of  a  prohibitory 
liquor  ordinance  must  depend  v^on  the  facts 
In  each  particular  case. 

Considering  this  question  as  It  affects  the 
Protective  Brotherhood  of  the  Alamo,  we  find 
the  following  conditions:  On  July  2,  1900, 
tbe  city  of  Upland  passed  a  prohibitive  Ilq* 
nor  ordinauce  which  made  it  unlawful  for 
any  person  or  persona  to  keep  any  and  every 
form  of  place  In  which  traffic  In  Intoxicating 
drinks  as  a  beverage  Is  ordinarily  carried 
on,  including  "blind  pigs"  and  "boot  legs." 
On  July  80,  1908,  the  section  as  hereinabove 
quoted  was  Introduced  as  an  amendment  to 
the  ordinance;  the  terms  "club,  corporation, 
and  association"  not  appearing  in  the  orig- 
inal. This  amendment  appears  to  have  slept 
for  a  year,  but  was  finally  passed  and  adopt- 
ed on  the  3d  day  of  August,  ld09.  In  the 
meantime  the  decision  in  the  California  Club 
Case  was  filed  on  March  6,  1909,  and  on 
April  12,  1909,  the  Protective  Brotherhood  of 
the  Alamo  was  Incorporated.  Accepting  the 
moral,  athletic,  healthful,  benevolent,  and 
philanthropic  purposes  of  the  order  as  being 
declared  In  good  faith,  we  cannot  overlook 
those  other  purposes  appearing  In  tbe  articles 
of  Incorporation  which  are  not  so  closely 
allied  with  the  foregoing,  and  more  nearly 
connected  witb  and  more  easily  made  appli- 
cable to  tbe  transactions  in  which  tbe  de- 
fendant was  engaged.  That  a  fratemat  broth- 
erhood equipped  as  this  one  was  should 
be  organized  In  the  prohibition  community 
of  rpland  at  such  a  time,  with  the  declared 
purposes,  "To  purchase,  store  and  distribute 
goods,  wares,  and  nipplles  for  Its  members 


and  the  subordinate  lodges  of  tbe  order,"  and 
should  upon  its  organization  proceed  at  ones 
to  eetabUah  a  bar,  and  provide  the  "ma- 
chinery" which  this  one  did  to  extract  the 
"goods,  wares  and  supplies"  from  tbe  bar, 
gives  strong  support  to  the  implied  finding 
in  the  Judgmfflit  of  conviction  of  the  defend- 
ant that  these  purposes  of  the  order  were  in- 
tended to  cover  an  evasion  of  tbe  prohibition 
laws  of  tbe  community  in  which  it  resided. 
Like  mauy  efforts  of  litigants  to  establish 
"too  good  a  case,"  tbe  evidence  b^  seems 
to  prove  too  much.  Simplicity  and  directness 
are  the  best  evidences  of  good  faltb;  and, 
when  complexity  and  Intricate  machinery  are 
Introduced  to  accompliab  that  which  from  its 
very  nature  does  not  require  it,  we  usually 
and  naturally  assume  that  such  use  was  in- 
tended to  cover  np  something.  If  the  case 
were  before  us  on  appeal,  we  should  say  at 
once  that  there  was  abundant  evidence  to 
support  a  finding  of  an  Intent  to  evade.  The 
use  of  tbe  written  order  and  deposit  and 
ticket  In  the  manner  shown  by  the  evidence 
does  not  change  the  transaction.  The  com- 
muter who  purchases  his  ticket  for  10  or  20 
or  30  rides  cannot  be  said  to  buy  a  share  in 
the  car  or  railroad;  nether  can  It  be  said 
that  when  the  conductor  punches  his  tlcttet  to 
cover  his  transportation  he  does  not  by  this 
act  pay  bis  fare.  The  defendant  was  acting 
for  the  club  in  Bwring,  from  the  common 
stock  held  by  it,  liquors  to  the  members  ot  the 
club  and  punching  their  tickets  therefor.  The 
liquor  he  served  did  not  belong  to  him,  and  be 
was  not  dispensing  the  hospltellty  of  himself 
or  of  tbe  club.  No  attempt  was  made  to  show 
in  any  manner  that  tbe  hospitality  In  ques- 
tloa  was  his.  It  was  a  sale  by  the  club  to 
such  of  Its  members  as  obtained  tba  Uqnor 
from  the  defendant 

Writ  discharged,  and  petitioner  remanded 
to  the  custody  of  the  marshal  of  the  city  of 
Upland,  with  direction  that  he  be  Imprisoned 
In  the  county  Jail  of  San  Bernardino  county, 
in  accordance  with  the  commitment  returned 
with  the  writ  issued  the  court,  In  default 
of  payment  of  tbe  fine  tber^  prorided. 
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fOoaft  of  Appeal,  Second  IMitriet  Callfonla. 
Dec  22,  m».  Bebeaxinc  DraJed  Jan.  21, 
1910:  Denied  Sapmne  Court  Feb.  17, 
1910.i 

L  GaBBIEBS  (I  818*)— IKJUBIEB  TO  Pabbeh- 

OEBS— Evidence — Sutticienct. 

In  an  action  for  injuries  to  a  paBsenger  in 
a  coliiaion,  evidence  held  to  Jostify  a  finding 
that  the  injnries  complained  of  were  proximate- 
ly canaed  by  the  collision. 

[Ed.  Note.— For  other  cases,  lee  Carriers, 
Dec.  Diff.  I  81&*] 

2.  DaV AOE8  U  132*)  —  FlBSOKAI.  INJUBUS  — 

BxcnsivE  Damages. 

Where  a  person  afBicted  with  nerrona  and 
stomach  tronble  received  an  injury  which  aff- 
KiaTated  the  trouble  and  which  caused  rupture, 
bowel  trouble,  ataxia,  hemianesthefila,  and  chron- 
Ic  peritonitiB,  permanently  impairing  fals  health, 
a.  verdict  for  $8,S00  was  not  ezoessiTO. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CenL  Dig.  H  372-385;  Dec  Dig.  1 132.*] 

3.  Afpui.  and  Bbbob  a  1002*)  —  Yebdict — 
CoircLiTSimnas. 

Where  the  evidence  la  conflicting,  appellate 
eonrta  will  not  determine  Its  sufficiency  as  a 
matter  oT  law. 

(Bid.  Note— For  odisr  eases,  see  Appeal  and 
Ejmr.^Cent.  Dig.  U  898S-88B7;  Dec  Dig.  | 

4.  Tkui;  (I  8S0*)— Spuial  VXBDXOn— Iztteb- 

BOOATOBIEB— 1IA1EBIAZ.ITT. 

In  an  action  for  Injnries  to  a  passeoger 
canaed  by  his  being  thrown  teom  his  seat 
against  an  oppoaite  seat  and  on  the  floor  in  a 
ccdUaion,  the  retosal  to  submit  a  special  inter- 
n«atoiT  as  to  whether  the  seat  on  which  the 
ntssenger  sat  at  the  time  of  the  collision  struck 
him  was  proper,  since  the  test  under  the  law  In 
force  at  tht  time  of  the  trial  in  January,  1808, 
as  to  whether  a  special  tntemgatory  shonld  be 
snbosltted,  depended  on  whetiier  it  was  a  we- 
esaary  and  material  question. 

[Bd.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  H  828-883;  Dec.  Dig.  |  SCO.*] 

5.  TUal  (I  280*)— IffSTBuonoNs— BernBAi.  or 
Rbqukstbd  InffTBUCnONS  Covbrid  bt  ihb 
Cbaxoe  Qiveh. 

It  ifl  not  error  to  refuse  instructions  In  sub- 
stance given  by  the  court  In  other  instructions 
which  are  sufficiently  explicit. 

[Eld.  Note. — For  other  cases,  see  TriaL  Gent 
Dig.  II  Q61-9tS»i  Dec  Dig.  |  260.*] 

Appeal  from  Stiperior  Court,  Lob  Angeles 
Connty ;  Walter  Bordwell,  Judge. 

Action  by  Eugene  Klein  against  the  Atcbl- 
aon,  TopAa  &  8anl»  F6  Ballway  Company. 
From  a  Judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

T.  J.  Korton  and  A.  H.  Van  CMt,  tor  ap- 
pdlant.  WUIlama,  Oondge  ft  Chandler  and 
Jones  ft  Drake^  for  respondoit 

ALKSN,  P.  3.  This  Is  an  action  fior  dam- 
a|N  on  acommt  ot  personal  Injuries,  it  be- 
faiC  arerred  ttiat  idalntlff,  a  passoiger  <m  de- 
fendants train,  whldi  collided  with  another 
train  tbrongh  defendant's  negUgrace,  was, 
by  sndi  collision,  throvn  from  his  seat 
sfalnst  the  vffpoAta  seat  and  on  tibe  floor  of 


the  car,  ttierel^  sostidnlns  Injuries  In  tbe 
baA,  lower  abdomen,  a  shodE  to  the  nerrona 
systsm,  a  sprain  of  the  back,  a  donble  In- 
guinal hernia,  togetber  with  other  Internal 
injuries,  permanently  affecting  and  inipairlng 
his  healtb,  and  by  wblch  he  Is  dlsaUed  for 
Ufa.  The  cause  was  tried  by  a  Jury  and  a 
verdict  In  plaintitTs  favor  for  $8,500  return- 
ed, npon  wblch  verdict  a  Judgment  was  enter- 
ed January  21,  190&  A  motion  for  a  new 
trial  was  denied,  and  from  ttie  Judgment  and 
the  iHTder  doiying  a  new  trial  defmdant  gave 
notice  of  appeal  on  July  21, 190ft  The  prin- 
cipal dalm  of  aK)dlant  Is  that  the  testi- 
mony of  ^aintiff  bears  the  Imprint  of  fal- 
sity and  the  Jury  should  bam  rejected  tlie 
same,  and  that  the  corroboratiTe  testimony  is 
Insofflden^  when  takoi  In  connection  wltb 
plalntUTs  eridaice,  to  sustain  the  verdict 
It  Is  evident  from  an  examination  of  the  rec- 
ord that  many  Inaccnrades  and  Inconsisten- 
cies are  observable  In  the  testlmray  of  jilaln' 
tiff ;  In  fact,  serious  contradictions  of  former 
statements  and  former  testimony  are  made  to 
a]M>ear.  But  tilie  vodlct  does  not  rest  upon 
the  evidence  of  plaintiff  alone,  aa  was  the 
case  in  Ballway  Otunpany  v.  Smdos,  71  Tvx. 
TOO,  9  8.  W.  741. 

The  negligence  which  occaslcmed  the  col- 
lision was  conceded  nptm  the  trial,  and,  as 
stated  by  the  trial  court  to  tbe  Jury,  the  only 
issues  to  be  determined  were  whether  or  not 
all  or  any  of  the  Injuries  complained  of 
plaintiff  were  proximately  caused  by  such  col- 
lision, and.  If  so  caused,  what  damages  should 
be  ajHscssed  tbentot.  There  was  testimony 
by  i^aintlfl  and  other  witnesses,  some  of 
whom  were  disinterested,  to  the  effect  that 
before  the  accident  plaintiff  had  the  app«iT- 
ance  of  being  a  wdl  man,  and  was  able  to 
work  and  undergo  great  pbyalcai  ^ort  with- 
out apparent  fatigue.  As  bis  wife  ^pressed 
It,  "he  was  the  picture  of  health."  There  Is 
other  testimony— that  of  a  physician  who 
made  an  oamlnation  of  plabitlff  as  early  as 
1903,  who  tesMfled  that  at  the  time  he  bad 
no  organic  disease,  and  his  only  affliction 
seemed  to  be  a  nervous  condition  produced  by 
overwoA  and  worry.  There  Is  nothing  In 
the  record  Indicating  tttat  In  the  intraral 
betwe«a  that  examination  and  the  colIlsl(m 
any  aeriona  change  had  been  produced  in  bis 
physical  condition,  unless  it  be  assumed  from 
cratafn  expert  tortlmony  wblch  was  lntro> 
duced  upon  the  part  of  defmdant  tending  to 
show  that  certain  physical  defects  were  of 
long  stsndlng.  The  Jury,  In  conslderii«  this 
evidmce  In  connectkm  with  tbA  other  evi- 
dence In  the  case,  and  In  answering  certain 
special  interrogatories  sutHuittod  by  tbe  court, 
determined,  as  may  be  Inferred  from  such 
answers  to  tbe  vedal  intwrogatorles,  that 
plaintiff  before  the  Injury  comiflalned  of  was 
afflicted  witli  navDUs  and  stomach  trouble^ 
but  that  the  same  was  exaggerated  by  tbe  eol- 
Usion.  They  further  found,  howevw,  that  a 
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rupture  and  a  bowel  trouble  were  botb  caused 
by  the  colUalon  and  tbat  plaiutlff  was  per- 
manently Injured  and  diseased  and  the  same 
were  caused  by  the  collision.  There  Is  erl- 
dence  In  the  record  warranting  such  answers 
to  the  special  Interrogatories.  There  Is  also 
evidence  In  the  record  tending  to  show  tbat 
after  the  collision  medical  examinations  de- 
veloped that,  In  addition  to  a  complete  rup- 
ture, plaintiff  "had  an  ataxia,"  and  was  suf- 
fering "from  hemianesthesia  and  from  chron- 
ic peritonitis" ;  and  It  Is  In  evidence  that  all 
of  these  aliments  might  be  attributed  to  a 
sudden  shock  or  Injury.  There  was  Inde- 
pendent testimony  showing  at  the  time  of  the 
collision  plaintiff  was  thrown  from  his  seat 
onto  the  floor  of  the  car ;  that  his  appearance 
after  the  accident  was  snch  as  to  Indicate 
great  sullerlng.  Considering  the  entire  rec- 
ord, the  evidence  was  such  as  to  justify  the 
jury  In  determining  that  the  Injuries  were 
proximately  caused  by  the  collision,  and  that 
the  answers  to  the  various  special  tnterroga- 
tories  as  to  his  ailments  and  their  cause  Uad 
support  from  the  evidence. 

It  Is  insisted  further  that  the  verdict  la 
excessive.  This  prop(»ltIon  is  surely  answer- 
ed by  what  has  heretofore  been  said  as  to 
the  extent  of  the  injuries  established.  It 
would  be  a  strange  doctrine  which  could  be 
Invoked  In  support  of  appellant's  contention. 
Homan  suffering  and  a  shortened  life  can 
scarcely  be  measured  by  a  money  standard, 
but  certain  It  is  that  the  amount  of  this  ver- 
dict, when  taken  in  connection  with  the  ex- 
tent of  the  Injuries  developed  by  the  testi- 
mony, Is  open  to  no  criticism,  except  It  be 
directed  to  its  Inadequacy. 

As  to  the  matters  Involved  In  the  credibil- 
ity of  witnesses,  and  the  weight  and  effect 
which  should  be  given  their  testimony,  wheth- 
er that  of  plaintiff  or  any  other  witness,  it 
Is  sufficient  to  again  call  attention  to  the 
well-established  rule  that  such  questions  are 
for  the  jury  in  the  flrst  Instance  and  the 
judge  who  presides  upon  the  hearing  of  the 
motion  for  a  new  trial.  Where  a  conflict 
exists,  appellate  courts  will  not  weigh  evi- 
dence and  determine  Its  sufficiency  or  Insuffi- 
ciency as  a  matter  of  law. 

Error  Is  assigned  on  account  of  the  re- 
fusal of  the  trial  Judge  to  submit  the  follow- 
ing Q>eclal  Interrogatory:  "Did  the  seat  upon 
the  seat  In  the  section  In  Which  plaintiff  was 
riding  at  the  time  of  the  collision  strike  the 
plaintiff  In  the  abdomen?"  The  test  as  to 
whether,  under  the  law  as  it  then  stood,  snch 
Interrogatory  required  submission  depends 
upon  whether  or  not  it  is  In  answer  to  a 
material  question  Involved  In  the  case.  As 
said  by  Chief  Justice  Beatty  In  Plyler  v.  Pacif- 
ic, etc.,  Cement  Co.,  152  Cal.  130,  92  Paa 
59:  "The  very  purpose  of  special  findings  Is 
to  test  the  validity  of  the  general  verdict  by 
ascertaining  whether  or  not  It  may  have  been 
the  result  of  a  misapplication  of  tliB  law  to . 


actual  findings  in  material  conflict  with  the 
findings  which  In  their  absence  would  be  Im- 
plied from  the  general  verdict"  The  partic- 
ular thing  which  occasioned  the  injury,  as 
alleged,  was  not  the  contact  with  the  seat  of 
the  car  upon  which  the  plaintiff  was  riding, 
but  the  fact  that  plaintiff  was  thrown  from 
such  seat  against  the  opposite  seat  and  upon 
the  floor.  It  was  unnecessary  for  the  jury, 
in  order  to  arrive  at  a  verdict,  to  all  agree 
upon  the  subject  of  this  interrogatory.  The 
general  verdict  did  not  Imply  a  finding  In  the 
regard  stated.  It  was  neither  an  issue,  nor 
was  it  a  material  fact,  and,  had  It  been  sub- 
mitted and  answered  In  the  negative,  would 
not  have  been  such  an  Inconslstoit  finding 
as  to  have  affected  the  general  verdict. 

The  Instructions  refused,  and  on  account  of 
which  appellant  claims  error,  were  In  sub- 
stance given  by  the  court  in  other  instruo- 
tlons,  and  were  sufficiently  explicit  as  infor- 
mation to  the  jury  in  relation  to  the  law  of 
the  case  applicable  to  the  facts  sulmiitted. 

We  see  no  error  in  the  record,  and  the 
judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J. ;  TAQQART.  7. 


PAYNE  V.  PAYNE.    (Civ.  696.) 

(Court  of  Appeal,  first  District,  California. 
Dec.  20, 1909.   Rehearing  Denied  by 
Supreme  Gonrt  Feb.  17,  1910.) 

1.  GONTBAOTS  (f  96*)— yAI.IDITT— UNDUB  IN- 
FLUENCB— CONriDEWTIAL  BELATIOKS. 

Equity  closely  Bcrutlnises  gifts  and  con- 
tracts between  parties  occupying  conGdentlal  re- 
lations, such  as  parent  and  child,  guardian  and 
ward,  etc,  in  wmeh  dominion  may  be  exercised 
by  one  over  another,  and  will  forbid-  one  oc- 
cupying such  a  position  from  profiting  at  the 
expense  of  the  other  party  witoout  the  fullest 
disclosure  of  the  circamstances  of  the  transac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  D1&  I  441 ;  Dec.  Dig.  I  98.*] 

2.  Deeds  (t  196*)— Undue  Inn.xnRGB— Bub- 
de:t  op  Psoor. 

The  burden  is  upon  one  occnpyiag  a  con- 
fidential or  Sduciaiy  relation  to  another  to  show 
that  the  execution  of  a  deed  from  aueh  other 
was  fair,  free  from  fraud  or  undue  influence, 
and  that  the  grantor  was  mentally  competent 
at  the  time. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  SS  58S,  589;  Dec.  Dig.  S  196.*] 

3.  Deeds  (i  211*)— Undue  Inexubnce — Sur- 
nciEKCT  OF  Evidence. 

Evidnce  held  to  sustain  a  finding  that  a 
deed  executed  by  plaintiff  to  defendant  was  pro* 
cured  by  undue  influence,  while  plaintiff  was 
feeble  and  mentally  incompetent 

tEd.  Note.— For  other  cases,  see  Deeds,  Dea 
I.  I  211.*]  ^ 

4.  Deeds  (|  203*)  — Undue  Influence— Ad- 
HiBsiON  07  Evidence. 

In  a  suit  involving  the  validity  of  a  deed 
claimed  to  have  been  made  to  grantor's  daugh- 
ter-in-law through  undue  Influence,  while  grant- 
or was  feeble  and  mentally  lnt»mpetent  the 
court  must  necessarily  be  liberal  In  admitthir 
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evidence  of  the  acts,  condoct,  and  ezpressfons  of 
the  grantor  to  show  andae  influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  602-611;  Dec.  Dig.  S  m*] 

Appeal  from  Supbriw  Clourt,  Santa  Clara 
County ;  J.  R,  Welch,  Judge. 

Action  by  Belinda  J.  Payne  against  Anna 
B.  Payne.  From  a  judgment  for  plalntllT, 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

H.  E.  Wilcox  and  D.  M.  Burnett,  for  appel- 
lant. Beasley  ft  Fry,  for  respondent. 

COOPER,  P.  J.  It  is  claimed  that  the  find- 
ing of  the  trial  court  to  the  effect  that  the 
deed  made  hy  plaintiff  was  procured  by  un- 
due inflnoice,  and  executed  while  plaintiff 
was  weak,  feeUe,  and  mentally  Incompetent, 
Is  not  supported  by  the  evidence.  We  have 
carefully  examined  the  evidence  In  the  record, 
ud  In  oar  ojdnlon  It  Is'  sufficient  to  support 
the  finding. 

The  plaintiff  was  over  79  years  of  age  at 
fbte  time  she  made  the  deed  to  the  defendant, 
and  very  feeble,  being  confined  to  her  bed 
most  of  the  time.  The  defendant  was  the 
daughter-in-law,  of  whom  she  was  very  fond, 
being  the  widow  of  h«r  deceased  son  and 
the  mother  of  two  grandchildren.  Defendant 
bad,  at  the  request  of  plalutlff,  l^t  her  home, 
and  devoted  her  time  and  attention  to  the 
plalntur  as  companion  and  nurse  for  some 
weeks  prior  to  the  time  the  deed  was  made. 
Tbe  evidence  does  not  show  any  lutentioDal 
fraud  or  deceit  on  the  part  of  defendant,  but 
on  the  otber  hand  die  appean  to  have  been 
kind,  patient,  and  attentive  during  the  days 
and  nights  she  nnrsed  and  cared  for  plaintiff. 
Plaintiff  was  very  feeble  and  under  the  In- 
fluence of  medicines  most  of  the  time.  She 
talked  a  great  deal,  and  at  times  incoherent- 
ly, and  seemed  to  fear  that  she  would  loBe 
all  her  property.  She  told  defendant  that 
there  were  evil  spirits  In  the  boose  and  that 
the  spirits  kept  her  from  sleeping.  She  said 
that  a  web  was  being  woven  against  her,  and 
that  the  pills  the  doctor  gave  her  bad  legs; 
she  could  feel  them  crawling  in  her  stomach. 
She  said  her  feet  were  Pandora's  feet,  and 
made  other  similar  remarks.  While  the  evi- 
dence te  not  sufficient  to  show  that  she  was 
mentally  incompetent,  yet  It  does  shdw  that 
She  was  delirious  at  times,  weak  and  very 
nervoos.  In  such  condition  it  la  a  matter  of 
common  knowledge  that  one  will  exaggerate 
the  virtues  of  a  friend  who  Is  kind  and  at- 
toitive.  and  even  conceive  a  totally  unfound- 
ed dislike,  or  even  hatred,  to  one  who  has  ap- 
inreDtly  been  negligent  or  remiss.  A  hint  or 
even  a  suggestion  by  one  who  has  gained  the 
confidence  of  such  weakened  and  feeble  per- 
son la  often  very  potent  In  its  results.  We 
cannot  say  in  this  case  that  during  the  many 
days  and  nights  In  which  the  defendant  had 
been  faithfully  and  apparently  lovingly  at- 
tending  to  and  nursing  the  plaintiff,  snch 
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hints  or  suggestions  were  not  made.  The 
defendant  had  tbe  deed  prepared  by  her  own 
attorney.  Although  In  the  home  of  plaintlfTs 
daughter,  Mrs.  McGraw,  the  matter  was  not 
even  mentioned  to  her,  or  to  her  husband,  Dr. 
McGraw.  The  plaintiff  did  not  advise  with 
any  third  party,  nor  was  it  suggested  to  her 
that  she  do  so.  The  notary  who  took  the 
acknowledgment  was  brought  to  the  house 
while  Mrs.  McGraw  and  her  hnshand  wwe  ab- 
sent Tbe  deed  was  executed,  acknowledged, 
d^lvered,  and  recorded  before  any  one  was 
Informed  of  It  other  than  the  notary.  In  such 
case,  even  if  we  had  doubts  as  to  whether  or 
not  the  deed  was  the  free,  voluntary  act  of 
the  plaintiff,  and  If  we'  were  Inclined  to  the 
belief  that  It  was,  we  would  not  Interfere 
with  the  finding  of  tbe  trial  Judge.  He  saw 
the  defendant  upon  the  witness  stand,  and 
had  the  advantage  of  seeing  and  observing 
her  and  of  hearing  her  voice  while  she  was 
testifying.  In  such  case.  If  error  Is  commit- 
ted it  is  better  to  err  in  favor  of  restoring 
the  property  of  a  feeble  old  woman  to  her 
dominion  and  control  than  to  err  In  upholding 
a  deed  given  under  such  circumstances  as  to 
cast  suspicion  upon  it.  Courts  of  equity  not 
only  view  gifts  and  contracts  which  are  made 
or  take  place  between  partly  occupying  con- 
fidential relations. with  a  jealous  eye,  but 
they  go  further,  and  forbid  any  persons, 
standing  In  a  fiduciary  position,  from  mak- 
ing any  profit  in  any  way  at  the  expense  of 
the  party  whose  interest  he  is  bound  to  pro- 
tect without  the  fullest  and  most  complete 
disclosure.  This  rule  applies  to  all  the  vari- 
ety of  relations  in  which  dominion  may  he 
exercised  by  one  person  over  another.  It  ap- 
plies as  between  parent  and  child,  guardian 
and  ward,  husband  and  wife,  attorney  and 
client  In  such  case  the  law  does  not  pre* 
Bume  consent,  but  casts  the  burden  upon  the 
person  receiving  such  deed  or  benefiting  by 
such  transaction  to  prove  that  the  transac* 
tion  was  fair,  free  from  fraud  or  undue  In- 
fluence, and  made  by  a  person  in  full  posses- 
sion of  his  faculties.  Honest  transactions 
need  not  be  concealed.  They  are  usually  done 
openly,  in  the  daylight,  in  the  face  of  the 
world.  It  is  of  the  utmost  Importance  that 
this  class  of  cases)  should  be  carefully  scruti- 
nized, and  in  all  cases  set  aside  If  attended 
with  fraud,  or  if  the  instrument  or  deed  la 
procured  by  undue  Influence.  The  elderly 
person  who  has  become  feeble,  and  whose 
physical  and  mental  powers  are  waning, 
should  not  be  allowed  to  become  the  victim 
of  a  designing  person,  whether  sudi  person 
be  a  relative,  a  child,  a  member  of  the  same 
church  or  society  or  even  a  minister  of  tbe 
gospel.  It  Is  to  the  credit  of  courts  of  equity 
that  In  such  cases  they  reach  out  their  pro- 
tecting hands  and  restore  to  the  weak  and 
feeble  that  which  has  been  obtalued  from 
th»n  by  aacSx  Imiwoper  Influoice  or  advice. 
We  have  examined  tbe  various  errors  as- 
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Allied  1)7  appeUanti  as  to  rulings  (m  the  ad- 
ffllsBlblUty  of  testimony  during  the  trial,  and 
find  no  error  of  sufDcient  importance  to  justi- 
fS  a  remsal  of  the  caB&  In  cases  like  this 
much  latitude  Is  allowed,  and  the  oourts  nec- 
essarily are  liberal  In  admitting  evldoice  as 
to  acts,  conduct;  and  expresstons  by  the  per- 
son who  Is  claimed  to  bsTe  been  mmtally  In- 
competent 
The  Judgment  and  order  are  affirmed. 

We  concur:  KEBJEtlQAN,  J. ;  HAII^  J. 


BOTD  T.  BARGAGIilOTTL    (Qt.  632.) 
(Oonrt  of  Appeal,  T^lcd  District,  California. 
Dec.  17,  190&.> 

1.  Apfbai.  aud  Bbbob  (I  Kai^FcrDuros— 

Where  there  is  a  Bubstantlal  conflict  lo  the 
evidence,  and  the  record  on  appeal  reveals 
enonsb  evidence  to  support  the  findinga,  the 
court  on  ai)peal  will  not  examine  in  detail  all 
the  evidence  presented  by  the  record. 

[Ed.  Note.— For  other  cshs,  see  Amwal  and 
Error.  Cent  Dig.  f  3968;  Dec.  Dig.  I  lOll.*] 

2.  contbactb  (s  322*)— buildiito  contbacts 
—Actions  fob  Balanci;  Dub— Bvidencb. 

In  an  action  for  the  tutlance  due  under  a 
contract' for  the  construction  of  a  bridge,  evi- 
dence held-  to  Justi^  a  finding  that  the  failure 
to  complete  the  bridge  within  the  contract  time 
was  caused  solely  by  the  failure  of  the  owner 
to  supply  materials  as  required  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Oontraets, 
Dec  Dig.  i  322.*] 

ft,  Afpxai.  and  BaaoB  (i  1011*)— FnrDiiras— 

GonOLUBIVBNBBS. 

A  finding  on  conflicting  evidence  .Is  condu- 
slve  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3983;  Dec.  Dig.  S  1011.*] 

4.  Contracts  (|  ^*)  — Wobe  and  Labob 
it  14*)  — AcTions— Katdbc  and  JTobic  or 
BmnoT. 

Where  the  entire  performance  of  a  special 
contract  has  been  prevented  by  one  of  the  par- 
ties, or  where  Its  terms  have  been  subsequently 
varied  by  nmtnal  agreement,  the  action  for  the 
amount  due  for  work  done  should  be  in  the 
form  of  Indebitatus  assumirait,  and  not  on  the 
contract 

[Ed.  Note.— For  other  cases,  see  GoDtracts, 
Cent  Dig.  ji  154^1657 :  Dec.  Dig.  J  824  ;• 
Work  and  Labor,  Cent  Dig.  1}  31-33;  Dec. 
Dig.  1 14.*] 

5.  WOVK  AND  liABOB  (|  27*)— AOTIONB— Evi- 
DBHCB— CONTBACT. 

In  indebitatus  aasnmpsit  for  work  done 
under  a  contract,  entire  performance  of  which 
was  prevented  by  the  adverse  party,  or  the 
terms  of  which  were  subsequently  varied  by 
mutual  agreement  the  contract  is  admissible  in 
evidence  as  an  admission  of  the  standard  of 
value,  or  as  proof  of  any  other  fact  necessary 
to  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  53;  Dec  Dig.  |  27.*] 

0.  WOBK  AND  LkABOB  (|  15*)— CONTSAOTS— AO- 
TIONB. 

Where  a  wrlttm  contract  for  the  eonstmc- 
tion  of  a  bridge  waa  modified  by  an  onl  agree- 
ment during  the  progress  of  the  work,  and  the 
completion  of  the  work  within  the  contract  time 
was  prevented  by  the  failure  of  the  owner  to 
provide  material  as  required  by  the.  contract 


the  owner  conld  not  defeat  a  recovery  on  quan- 
tum meruit  by  proving  that  he  received  no  ben- 
efit from  the  work  beoinse  of  the  destruction  of 

the  bridge  by  a  fiood. 

[Ed.  Note.— For  other  cases,  see  Weik  and 
Labor,  Cent.  Dig.  |  86;  Dec  Dig.  1 10.*] 

7.  CoNTBACTB  (|  800*)— FACCQRB  TO  PKBFOIH 

—ExotJBas— Delay  or  Othbb  Pastt. 

Where  the  failure  to  complete  a  stmcture 
within  the  time  fixed  In  the  contract  therefor 
was  due  solely  to  the  negligence  of  the  owner, 
he  could  not  recover  the  liquidated  damagM 
stipulated  for .  In  the  contract,  for  failure  to 
complete  the  structure  within  the  time  specified. 

[Eid.  Note.~For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1378;  Dec  Dig.  I  300.*] 

8.  Abbiteation  and  Awabd  ffT^-^Anvx- 
cnNCT  or  Awabd. 

The  rule  that  It  Is  essential  to  the  validity 
of  an  avrard  by  arbitrators  that  It  should  finally 
determine  the  matters  submitted,  and  leave  noth- 
ing to  be  done  except  to  execute  the  award,  is 
true,  both  under  the  common  law  and  under 
Code  av.  Proc  |i  1281-1290,  relating  to  ai^ 
bitration. 

[Gd.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  If  280^;  Dec  Dig.  I 
57.*] 

9.  AbBITBATION  AND  AWAED  (I  68*)— STATU- 
TORY Abbitbation— Awabd— SurrtciENOY. 

Where  the  submission  to  arbitration  of  a 
controversy  between  a  contractor  and  the  own- 
er waa  not  In  writing,  and  the  art>ltratorB  mere- 
ly pointed  oat  the  partlcnlais  in  which  they 
deemed  the  stmcture  to  be  uncompleted  under 
the  contract,  but  did  not  assess  damages,  and 
did  not  settle  definitely  the  differences  between 
the  parties,  there  was  no  arbitration  under  Code 
Civ.  Proc.  H  1281-1290,  relating  to  arbitration. 

[Ed.  Note.- For  other  cases,  see  Arbitration 
and  Award.  Cent  Dig.  If  2Mr^;  Dec  Dig.  1 
89.*] 

10.  ASBITBATtON  AND   AWABD  S9*)— LaW 

Abbitbation. 

Nor  in  sndi  case  was  there  a  common-law 
arbitration. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award.  Cent.  Dig.  St  291-287 ;  Dec  Dig.  | 
59.*] 

11.  Work  and  Labob  (|  30*)— Findings- 
Sufficiency. 

Where,  in  Indebitatus  assumpsit  for  woA 
done  under  a  contract  for  the  construction  i^  a 
bridge,  the  court  found  that  the  contractor  did 
not  fail  to  complete  the  bridge  in  any  manner 
whatever,  and  that  if  there  was  any  failure,  it 
was  due  entirely  to  the  failure  of  the  owner  to 
furnish  necessary  material,  and  that  the  failure 
to  complete  the  wortt  wftbln  the  time  specified 
in  the  contract  was  not  due  to  the  negligence 
of  the  contractor,  but  was  caused  by  uie  neg- 
lect of  the  owner  to  comply  with  his  part  of 
the  contract,  the  finding  was  not  so  uncertain  as 
not  to  support  a  judgment  for  the  contractor 
for  the  value  of  the  work  done. 

[Ed.  Note.— For  other  cases,  see  Woitc  and 
Labor,  Dec  Dig.  f  30.*] 

Appeal  from  Superior  Court.  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  J.  S.  Boyd  against  P.  Bar- 
gagliottl.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

HcNab  &  Hlrscb,  for  appellant  Robert 
Duncan,  for  respondent 

HABT,  J.  By  the  terms  of  a  certain  ctm- 
tract  entered  Into  by  and  betmen  the  par- 
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ties  on  tlw  17th  day  of  September,  1806.  the 
tfftlntlff  and  me  J.  L  Hughes  screed  to 
ooostmct  tar  the  sppeUant  a  bridge  acroee 
BnsalsD  rirw,  near  tbe  town  of  Pleta,  In 
Mendodno  coonty,  tor  the  nun  of  9675. 
Bald  oonlTsct,  althongh  made  (m  the  17tb 
day  of  Scptonber.  1906,  was  not  signed  by 
Ills  psrttos  nntU  the  18th  day  of  October 
ct  said  year.  By  the  contract,  however,  the 
defoidant  agreed  to  tnmlsh  all  the  materials 
wUli  which  said  bridge  was  to  be  bnllt,  and 
to  idace  the  ssme  on  the  bridge  slt^  whwe 
they  would  be  accessible  to  the  bnlldos. 
Tb»  psrtles  of  the  second  part  (plaintiff 
and  Holies)  covenanted  to  complete  the 
erection  of  said  bridge  "within  sixty  working 
days  from  the  date  hereof."  It  was  stipu- 
lated on  the  part  of  tbe  dtfendant  that  he 
would  pay  Boyd  and  Hnghes  "twmty-flve 
per  cent  of  said  1675.00  whoi  fifty  per  cent 
of  said  woric  shall  have  been  completed  and 
tbe  remainder  of  said  sum,  9575.00,  at  the 
GompletlMi  of  said  work."  tbe  c<mtract  fur< 
ther  contained  the  following  clause:  "And 
for  tbe  true  and  faithful  performance  of  aU 
and  every  of  the  coTenants  and  agreements 
above  mentioned,  the  parties  to  these  pres- 
oits  covenant  and  agree  each  with  the  other 
that  the  sum  of  three  hundred  dollars  ($300.- 
00)  gold  cohi  of  said  United  Ststes,  as  fixed, 
settled,  and  liquidated  damages  shall  be  paid 
to  the  other  by  the  falling  party,  if  such 
there  be."  On  November  26,  1906.  the  de- 
fendant made  a  payment  to  the  plaintiff  and 
Hughes  of  the  sum  of  $200  on  tbe  contract 
price. 

Tbe  bridge  was  not  completed  within  the 
time  stipulated  in  the  contract,  and  a  con- 
troversy arose  between  the  parties  upon  tbe 
question  whether  the  contractors  had  per- 
formed their  work  according  to  their  agree- 
menL  This  led  to  an  agreement  on  the  part 
of  all  the  parties  to  submit  tbe  question  upon 
which  tbe  differences  between  them  rested 
to  the  determination  of  two  disinterested 
pasons,  to  be  ielected  by  the  parties— one 
by  tbe  contractors,  and  the  other  by  the  de- 
fendant Accordingly  two  persona  were  se- 
lected to  arbitrate  and  decide  the  contro- 
versy, and,  in  furtherance  of  the  agreement 
to  arbitrate,  they  heard  the  statements  of 
the  psrties  to  tbe  contract,  examined  the 
contract  and  the  specificsttons,  and  inspected 
the  bridge,  and  finally  rendered  the  following 
decision  or  award:  "We  find  that  said  bridge 
is  not  completed  In  accordance  with  tbe 
written  contract  In  so  far  as  that  the  railing 
is  not  in  plac&  One  stmt  is  not  in  place. 
Three  cross-rods  are  not  to  place.  Bracing 
between  piling  of  center  pier  is  not  in  place. 
As  far  as  the  concrete  woric  is  concerned, 
the  preponderance  of  evidence  is  to  favor  of 
the  contracts,  and  we  mast  so  hold.  The 
time  limit  of  the  written  contract  certainly 
has  expired,  and  no  doubt  the  owner  has 
beoi  injured  thereby.  But  we  will  not  as- 
sess damages  thereon,  provided  the  contractor 
wMumt  mrnseMsary  dalay  eompletes  said 


atmctoro.  Provided,  farther,  that  under  all 
the  drcumstances,  contractor  should  devote 
at  least  five  days'  actual  time  of  a  good 
mechanic  to  assist  the  owner  In  completing 
the  approafdies  to  said  bridgeu  If  the  con- 
tractor does  complete  said  structure,  fully 
and  in  acc<Hdance  with  each  and  every  etlp- 
ulatlon  htteln  contained,  tbm  It  Is  our  Judg- 
ment that  tho  contractor  shall  be  entitled 
to  the  compmsatltm  as  It  Is  cmtalned  In 
the  original  contract"  The  submission  of  the 
controveny  to  arbitration  was  not  to  writ- 
ing, and  It  Is  toot  pretended,  and  (Avlously 
It  could  not  be,  that  the  arbltratl<m  hereto 
mentlooed  Is  the  proceeding  authorised  by 
sections  1281  to  1290»  todnslv^  of  the  Code 
of  Civil  Procedure. 

In  rebruary,  1907.  however,  the  bridge 
waa  carried  away  by  the  force  ai  the  high 
waters  of  Busslan  river,  and  whether  the 
contractors  completed  the  bridge  according 
to  the  terms  of  their  agreenwnt,  or,  If  they 
did,  whether  their  default  to  so  completing 
it  within  the  time  preacribed  by  the  contract 
was  excused  because  of  the  conduct  of  tbe 
defendant,  constitute  the  principal  proposi- 
tions to  the  case,  and  from  which  arise  all 
the  1^^  points  upon  which  appellant  asks 
for  a  reversal.  The  defendant  claims  tbat 
the  plaintiff  and  Hugbes  failed  to  complete 
tbe  bridge  to  accordance  with  the  stipula- 
tions of  tbe  contract,  and  upon  such  claim 
refused  to  pay  to  the  contractors  the  bal- 
ance which  they  claimed  was  due  them  un- 
der said  contract 

Tbe  compiatot  contains  several  distinct 
counta,  all,  with  the  exception  of  one,  being 
pleaded  to  the  form  of  a  general  aasumpalt 
to  wit:  For  "lumber  and  material,  and  work 
and  labor  and  money  laid  out  apd  expend- 
ed," by  the  platotlfl,  to  tbe  sum  of  $226.70; 
(2)  for  "labor  performed  and  for  moneys 
laid  out  and  expended  by  said  plaintiff  and 
said  Hughes  for  said  defendant,"  of  the  val- 
ue of  $46.06 ;  (3)  the  balance  due  under  the 
terms  of  the  contract  to  wit  tbe  sum  of 
$375.  The  first  and  second  counts  are  upon 
a  quantum  meruit  It  may  here  be  stated 
that,  under  an  oral  agreement  made  between 
the  parties  subsequentiy  to  the  execution  of 
the  written  contract  there  were  some  devia- 
tions to  the  erection  of  the  bridge  from  the 
origtoal  specifications,  and  hence  the  plain- 
tiff not  only  declared  upon  the  contract  but 
also  counted  upon  the  unpaid  balance  there- 
under in  the  form  of  a  common  count  or 
to  Indebitatus  assumpsit  The  complaint 
further  pleads  an  asaignmait  to  plaintiff  by 
Hugbes  of  all  his  right  to  and  toterest  In  the 
claims  pleaded  to  the  complaint  The  an- 
swer denies  each  and  all  the  material  alle- 
gations of  the  .complaint  and,  furthermore, 
and  to  addition  to  general  damages,  sets 
up  a  number  of  counterclaims — one  to  the 
nature  of  damages  for  loss  of  lumber  alleged 
to  have  been  sustained  by  the  defendant 
through  tbe  negligence  of  platotiff  and 
Hoghest  and  others,  for  the  reasonable  val- 
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ne  of  ttie  nse  of  defeadant's  tools  and  Im- 
plements;' for  rent  and  occupatI<ai  of  a 
bouse  and  bam  while  the  bridge  was  In 
process  of  construction;  for  labor  performed 
for  plaintiff  and  Hughes  "at  their  special 
instance  and  request' ;  for  wines  and  vege- 
tables furnished  to  the  said  contractors  at 
their  request,  and  for  the  alleged  liquidated 
damage  provided  toe  In  the  contract  for  n^< 
l^ently  falling  to  complete  the  contract 
within  the  stipulated  time.  The  answer, 
moreover,  pleads  the  award  of  said  arbitra- 
tors as  a  defense  and  also.  In  abatemeat  of 
the  action.  The  prayer  of  the  answer  Is  for 
affirmative  relief  by  way  of  general  dam- 
ages, liquidated  damages,  and  ,  for  a  sum 
cm  account  of  the  other  claims  alleged  in 
said  answer  to  be  due  defendant 

The  def«idant  also  filed  a  cross-complaint 
making  Hughes  a  party  thereto,  wherein  the 
contract  between  the  parties  is  pleaded,  fail- 
ure of  the  contractors  through  Inexcnsable 
negligence  to,  complete  the  bridge  Is  alleged 
and  ^neral  damages,  In  addition  to  those 
fixed  by  the  contract,  pleaded  end  prayed 
for.  Boyd^and  Hughes  answered  the  cross- 
complaint,  denying  each  and  all  of  the  ma- 
terial allegations  thereof.  The  court  found 
In  favor  of  Boyd  and  Hughes  upon  all  vital 
points,  and  accordingly  rradered  and  entered 
Judgment  In  favor  of  Boyd  for  the  sum  of 
^562.75  and  In  favor  of  Hughes,  as  defend- 
ant to  the  cross-complaint,  for  costs.  This 
appeal  la  from  said  judgment  and  the  order 
of  the  court  denying  Bargagllotti's  motion 
for  a  new  trial. 

Among  other  things,  the  coort  found :  That 
Boyd  and  Hughes  completed  the  bridge  ac- 
cording to  the  specifications  of  the  contract, 
but  not  within  the  time  fixed  by  the  con- 
tract; that  their  failure  to  complete  It  within 
said  period  of  time  was  due  to  no  fault  of 
the  contractors,  but  solely  to  the  negligence 
of  Bargagllottl  in  falling  to  furnish  the  ma- 
terial with  which  to  constrdct  it;  that  the 
claims  pleaded  in  the  first  and  second  counts 
of  the  complaint  were  for  money  expended, 
services,  etc.,  In  connection  with  the  erec- 
tion of  the  bridge;  that,  as  to  the  claim 
for  the  sum  of  $226.70,  alleged  in  the  com- 
plaint as  being  the  reasonable  value  of  "lum- 
ber and  materials,  and  work  and  labor  per- 
formed, and  money,  laid  out  and  expended, 
by  plaintiff  for  said  defendant,"  the  sum  of 
$107.45  was  the  reasonable  value  thereof, 
and  that  the  same  was  due  Boyd  from  Bar- 
gagllottl on  that  account;  that  as  to  the 
second  count,  wherein  it  is  alleged  that  plain- 
tiff and  Hughes  performed  labor  and  expend- 
ed money,  "at  the  special  instance  and  re- 
quest" of  appellant,  of  the  reasonable  value 
of  $40.05,  the  sum  of  $20.30  was  the  rea- 
sonable value  of  such  services,  and  the 
money  so  expended.  The  court  further  found 
that  the  sum  of  $37S — the  balance  due  under 
the  terms  of  the  contract — was  still  unpaid 
and  due  plaintiff,  and  "that  said  work  and 
labor  so  performed  by  said  plaintiff  and 


said  Hu^es  under  said  contract  was  and  are 
reasonably  worth  the  nun  of  1875."  The 
court  fnrther  found  against  all  the  allega- 
tions of  the  answer  upon  which  affiimatlTa 
relief  was  asked  by  the  defendant  The 
court  also  found  that  the  differences  between 
the  parties  were  not  as  a  matter  of  fact 
submitted  to  arbitration,  and  that  the  sum  of 
$900  (fixed  in  the  contract  as  liquidated  dam- 
ages for  failure  upon  the  part  of  either  of 
the  parties  thereto  to  comply  with  the  vital 
terms  thereof)  "Is  not  and  was  not  at  the 
time  of  the  commencement  of  this  action, 
or  any  other  time,  due  or  owing  from  Boyd 
and  Hughes,  or  either  of  them,  to  the  cross- 
complainant  Bargagllottjl,"  etc. 

The  appellant  makes  these  points,  upon 
which  he  claims  to  be  entitled  to  a  reversal 
of  the  judgment  and  order:  (1)  That  the 
evidence  is  insofflcient  to  Justify  the  find- 
ings; (2)  that  the  plaintiff,  having  counted 
on  a  quantum  meruit  as  to  the  value  of  the 
services  performed  in  pursuance  of  the  terms 
of  the  written  contract  waived  his  right  to 
rely  upon  the  express  contract  and,  the  de- 
fendant having  received  no  benefit  from  the 
labor  so  performed,  the  bridge  having  been 
destroyed  before  completion  and  prior  to  its 
acceptance,  the  plaintiff  cannot  recover  on  a 
quantum  meruit ;  (3)  the  arbitration  abated 
the  action ;  and  (4)  certain  errors  ot  law  oc- 
curring at  the  trial. 

1.  There  exists  a  substantial  conflict  in  the 
evidence  upon  all  the  Important  issues  of  fact 
presented  by  the  pleadings.  It  will  not  be 
necessary  to  examine  in  detail  all  the  evi- 
dence presented  by  the  record ;  it  being  suffi- 
cient to  say  that  the  record  reveals  enough 
evidence  to  Justify  and  support  the  findings. 
It  is  necessary,  however,  to  refer  to  the  evi- 
dence in  a  general  way  In  order  that  some  of 
the  legal  points  urged  by  the  appellant  may 
be  the  better  understood. 

It  appears  that  at  some  time  prior  to  the 
making  of  the  contract  between  the  parties 
to  this  litigation  an  old  bridge,  which  had 
been  erected  and  maintained  across  the  Rus- 
sian river  about  a  mile  distant  from  the  site 
of  the  bridge  involved  here,  had  been  swept 
away  by  the  high  waters  of  the  stream.  Such 
of  the  materials  of  the  old  bridge  as  remain- 
ed intact — ^piling  and  the  like — were  to  be 
removed  by  the  defendant  to  the  site  of  the 
new  bridge,  and  used  by  the  contractors  in 
the  erection  of  said  last-mentioned  bridge. 
Boyd  and  Hughes  undertook  to  remove  the 
piles  of  the  old  brieve  from  the  bed  of  the 
river,  but  experienced  considerable  difficulty, 
on  account  of  the  depth  of  the  water  at  that 
point,  in  doing  so.  In  fact,  many  of  the  piles 
they  were  required  to  saw  off  at  as  near  their 
lower  extremity  as  the  condition  of  the  river, 
as  to  quantity  of  water  in  its  bed  then,  would 
permit  It  was  soon  discovered  that  some  of 
the  piling  thus  secured  would  be  entirely  un- 
suitable for  the  purposes  of  the  new  bridge, 
and  this  finally  led  to  au  oral  agreement  In 
the  month  ctf  October,  between  the  parties 
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to  fbM  tOKt  thBt  cement  sfaonld  be  used  to 
bnce  the  center  pier  of  tbe  bridge  In  the 
Irtace  of  tbe  pHlng  called  fw  by  tbe  wrlttoi 
con  tract. 

The  prlndpal  contentloc  of  Bargagliottl 
hm  la  tbat  tbe  contractora  telled  to  com- 
plete tbe  bridge  either  witbln  tbe  time  atlpo- 
1a ted  and  limited  by  tbe  contract,  or  within 
a  reaaonaUe  time  after  tbe  ao-colled  award 
b7  tbe  arbitrators.  The  oral  agreement,  to 
which  reference  has  bera  made,  necearitated 
•ome  delay ;  and,  according  to  tbe  teetlnumy 
of  Boyd  and  Hngbes,  Bargagliottl  expressly 
acquiesced  In  sndi  dtiay.  By  tbe  written 
contract,  aa  we  bave  seen,  tbe  defendant  (and 
we  aball  hereafter  refer  to  Barga^lottl  as 
nbe  dtfoidant")  agreed  to  fnmlab  and  phic^ 
or  caused  to  be  placed,  at  tbe  alte  of  tbe 
bridge,  ao  tbat  It  would  be  readily  accessible 
to  the  contractors,  all  materials  necessary 
for  the  eonstmctlon  of  tbe  bridge.  tes- 
tified (and  he  was  corroborated  upon  thepcdnt 
by  BugheiA  that  the  delays  which  occurred 
In  tbe  votk  on  the  bridge  were  occasioned 
by  tbe  Delect  of  the  defendant  to  readily 
furnish  tha  nuterials^from  whldi  the  struc- 
ture was  to  lie  built  Boyd  said :  "Thwe  was 
a  delay  in  not  having  tbe  piling  there  in  the 
neighborhood  of  two  weeks.  •  •  •  There 
was  other  delay  on  account  of  Hoorlng  neces- 
sary for  the  constmetlon  of  tbe  bridge  tbat 
necessitated  our  stopping  work.  *  •  •  There 
was  a  delay  of  about  a  week  on  account  of 
waiting  tor  lumber." 

Hughes  testified,  in  part;  ^Tbere  was  a 
Aange  made  In  the  plan  with  refoence  to 
that  cater  pier.  We  were  to  put  In  10  baz^ 
rdB  of  cement,  and  whatever  gravd  It  would 
take  to  mix  It  up  In  tbla  center  pier.  In  lieu 
of  putting  In  these  pningsim  each  8ld&  *  •  • 
There  was  something  said  at  that  time  about 
an  extension  of  time  on  account  of  the  change 
being  nude;  Mr.  Bargagliottl  allowed  us  an 
extension  of  time— as  near  as  I  could  say, 
he  didn't  say  any  definite  time  to  do  It  or 
anything.  Mr.  Bargagliottl  nnde  the  prop- 
osition of  diange."  Hughes  continued,  saying 
tbat  th^  were  ddayed  In  the  completion 
of  the  bri^  because  the  defendant  failed  to 
luTe  necessary  material  on  the  ground.  On 
one  occasion,  he  said,  tb^  were  ddayed  two 
week^  and  on  another  about  10  days,  on  ao- 
count  of  tbe  neglect  of  tiie  defendant  to 
bare  matertel  In  readiness.  These  delays.  It 
must  be  understood,  were  In  addition  to  the 
d^y  due  to  the  ^nge  of  ttie  matoial  with 
whlcta  tbe  center  pier  was  to  be  braced. 

Both  Boyd  and  Hughes  testified  that,  prior 
to  tbe  so-called  submlsalon  to  arbitration, 
tbcv  bad  completed  ibe  lnldg&  One  of  tbe 
potnte  of  cotitrover^  between  the  parties  was 
whetber  It  was  the  duty  ai  tbe  contractors 
to  place  a  railing  on  the  bridge.  The  sped- 
flcatlona  are  BUent  on  this  point,  and  tbe  con- 
tractors claim  that  they  made  no  agreemoit 
to  put  on  ralUufr  Another  point  of  dlver^ 
fence  between  them  was  as  to  the  quantltr  of 
cemnt  which  was  to  be  used  in  the  concrete 


brace  to  tbe  cmter  pier  of  the  brid^  BayCi 
and  Hughes  tesUfled  that  they  were,  under  the 
oral  agreement,  to  fumbOi  10  barrels  of  ce- 
moit  only;  and  that  th^  furnished  tbat  quan- 
tity of  cement  Tbe  defendant.  It  Is  tru^  con- 
tradicts Boyd  and  Hughes  and  other  witness* 
es  produced  by  them  on  the  question  of  the 
eanaes  of  drtay,  as  w^  as  upon  all  the  other 
important  points  laroiTed  tn  tbe  oontrorenor, 
but  this  only  creates  sudi  a  conflict  as  estops 
this  court  from  declaring,  as  a  matter  of  law, 
that  the  findings  are  not  sostelnad  by  tbe 
evidence. 

Both  Boyd  and  Hughes  testified  that  aftor 
tbe  award  was  made  1^  the  arbitrators,  set- 
tling tbe  question  whetber  the  Mdge  had 
been  completed  according  to  the  plans  and 
spedficatloiis,  they  expressed  willingness  to 
Bargagliottl  to  do  tbe  work  which  tbe  ar- 
bitrators had  decided  ought  to  be  done  on  the 
bridge  as  soon  aa  tbe  defendant  could  get  tbe 
material  necessary  to  do  so  and  phice  it  at 
tbe  bridge  sltfc  Bargagliottl,  they  said,  re- 
that  be  desired  to  wait  untU  be  could 
secure  tbe  sravlces  of  neighbors  in  building 
tbe  antroaches  (tbeee  tbe  defoidant  had 
agreed  to  buUd),  and  tbat  then  all  the  final 
work  could  be  done  at  one  tlm&  Plaintiff 
and  Hutfies  further  testified  tiiat  on  several 
occaslms  after  the  "award**  went  to 
the  bridge  to  perform  the  work,  but  there 
was  no  material  at  hand  ft>r  tbe  purpose. 
Once  Hughes  called  at  defendant's  residence 
to  propose  to  go  on  wlUi  the  woric,  but  de- 
fendant was  not  at  home.  On  these  polnte, 
too,  they  are  contradicted  1^  tbe  defendant 
but  again  we  are  oonfrimted  with  a  idtuatltm 
In  which  there  Is  presented  a  substendal  eon- 
filct  In  tbe  erldenoe.  It  was,  as  Is  well  un- 
derstood, for  tbe  trial  court  to  say  on  which 
side  the  truth  preralled  or  the  evidence  pre- 
ponderated, and,  having  found  with  Boyd  and 
Huftfies  upon  the  proposition  whether  the  fall< 
ure  to  comidete  the  bridge  within  tbe  stlpu* 
lated  time  was  caused  by  tbe  neglect  of  the 
contractora  or  that  of  the  defendant  we  are 
not  at  liberty  to  dedare  that  tho  conclusion 
Is  erroneous.  As  to  the  odier  connte  of  tbe 
complaint  tbe  same  conflict  exlsta  In  the  ev- 
idence, and  tbe  findings  thereon  cannot  there- 
fore be  disturbed  by  this  court 

2.  The  course  of  the  plaintiff  In  pleading 
the  Indebtedneas  under  the  contract  in  tbe 
nature  of  a  common  count  or  Indebitatus  as- 
sumpsit was  proper  under  the  dreumstances 
as  dlsdosed  the  evldmce.  We  have  al- 
ready seen  that  the  written  contract  subse- 
quent^ to  Ita  aecutlon,  and  after  work  on 
the  bridge  bad  progressed  to  some  extent 
was  modlfled  1^  an  oral  agreonent  of  tbe 
parties,  and  that  the  completion  of  tiie  work 
was  prevoited  by  tbe  conduct  of  Om  defoid- 
ant  and  it  has  frcquaiUy  been  hdd  in  this 
Btete  that  "when  tbe  entire  performance  of 
a  special  contract  has  been  prevented  br  one 
of  tlie  parties,  or  where  Ite  terms  have  been 
afterwards  varied  by  the  agreemoit  of  both 
parties,  the  action  for  the  amount  due  tor 
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ymfk  and  labor  Aonld  be  In  ttie  form  of  in- 
debltatls  assumpsit,  and  not  npon  ttae  otm- 
tract  In  sncb  case  the  contract  may  be  In- 
troduced In  evidence  by  either  ptfrty  as  an 
admlasliHi  of  the  standard  of  Talae^  or  as 
^roof  of  any  ottier  fact  necessary  to  the  re- 
covwy.**  Beiynolds  t.  Jonrdan.  6  Oal.  112, 
the  <^nlon  bein;  by  Caiief  Joatlce  Murray. 
The  rule  as  thus  stated  has  anlfonnly  been 
followed  In  this  state  wherever  the  precise 
question  has  arisen.  See  Castagnino  v.  Bal- 
letta,  82  CaL  260,  2S  Pac  127,  and  Adams  t. 
Burlnnk,  lOS  CaL  64^  37  Pac.  64a  The  con- 
tract, after  Its  ezecatlon,  and  after  woi^  had 
been  performed  In  pursnance  of  Its  terms, 
havlnx  been  altered  In  a  material  particular 
agreranent  of  Um  parties,  It  Is  obvious 
that;  had  plalntlfr  declared  upon  the  Instru- 
ment as  It  was  OTlglnal^  made,  he  would, 
at  the  trial,  have  encountered  a  variance  be- 
tween ttie  proof  and  his  pleadliv»  Amt  It  would 
necessarily  transpire^  in  view  of  the  modi- 
fication referred  to,  that  the  terms  of  the 
written  contract  had  not  be«  carried  out 
But,  In  any  evoit,  evoi  If  It  be  assumed  tiiat 
the  count  Is  npon  a  quantum  meruit,  the  posi- 
tion of  appellant  would  not  be  malntalnaU^ 
since  his  failure  to  derive  benefits  fR»n  tSxe 
WOTk  performed  by  the  conbcactors  was  oc- 
cartoned  by  his  own  inexcusable  remtosness. 
The  truth  is,  according  to  the  findings,  the 
defendant  himself  was  goU^  of  a  teeach  at 
tiie  c(mtract  1^  his  negligence  In  fttlUng  to 
provide  as  It  was  required  the  cmtractors, 
the  necessary  material  with  which  to  perform 
the  work,  and  whether  fibe  count  undv  con- 
slderatlou  be  a  eommon  count  or  a  quantum 
mmdt,  It  is  no  defttue  to  say  In  this  action 
that  the  defendant  received  no  boieBt  fhmi 
the  labor  petormed. 

8.  Tbe  claim  that  the  def«idant  was  oi- 
titled  to  a  indgmoit  for  the  liquidated  dam- 
ages prescribed  by  the  contract  because  the 
contractors  fUled  to  cmnplete  the  bridge 
within  the  time  fixed  by  said  contract  is 
without  merit,  as  Is  llkewlBe  the  contoitlon 
that  the  court  should  have  awarded  d^end- 
ant  damages,  set  up  in  the  answer  1^  way 
of  recoupment  to  ttie  ^ims  counted  up<m  In 
the  complaint,  for  loss  of  lumber,  rent  of 
house,  and  loan  and  use  of  tools^  Implemoits, 
eta,  and  for  general  damai^  If  the  evi- 
iimeB,  as  we  have  held  to  be  the  foct,  sni^ 
ports  tb»  findings  of  the  court  that  the  bridge 
was  not  comideted  within  the  time  stipulated 
In  Oie  contract  because  of  the  fault  and  cul- 
pable n^llgence  of  the  defendant  himself, 
then  (dearly  the  defOidant  is  not  entitled  to 
either  liquidated  or  gmeral  m  any  damages. 
Upon  the  questions  Involving  the  alleged 
cIiUniB  for  Uw  use  of  tbe  tools  and  Imple- 
ments  rttFerred  to  in  the  answer,  and  fbr 
rent  allied  therein  to  be  due  the  defendant 
for  use  and  occupation  oi  a  house  and 
bam,  and  for  wines  and  Tegetables  alleged 
to  have  been  furnished  Boyd  and  Hntfies  by 
BargagUottl  during  tbe  progress  of  the  woA 
on  the  Infdgeb  the  evUmee  discdoses  a  ahaip 


conflict,  and  tbe  findings  thereon  cannot  con- 
aeqnently  be  disturbed. 

4.  The  court  was  rli^t  in  finding  that  no 
arbitration  of  any  matters  connected  with 
tile  contract  was  had.  The  object  of  submit- 
ting questions  of  difference  as  to  the  rights 
of  parties  whldi  are  within  tb»  legitimate 
scope  of  a  legal  arMtratlon  is  to  otrriata  or 
put  an  end  to  litigation,  and  it  Is  essential  to 
the  validity  of  an  award  that  it  should  be 
final— that  It  should  fiully  determine  the 
matters  submitted  to  the  arbitrators,  thus 
leaving  nothing  to  be  done  but  to  ocecnte  and 
carry  out  the  terms  of  tbe  award.  Porter 
T.  Soott,  7  Ohl.  812;  Jacob  v.  Set<Aam,  87 
CB.U  197;  Plttson  v.  Norman,  2  Cel.  BOB;  8 
Oya  pu  ^3,  and  cases  cited;  2  Asl  A  Eiv> 
Enc  of  lAW  (2d  Bd.)  pp.  7^  751.  This  is 
true  both  under  tbe  common  law  and  under 
the  Code.  2  Blackstone's  Oom.  (4(h  Ooolay's 
Ed.)  p.  17:  sections  1281  to  1290,  Imanslve^ 
Code  dr.  Proc  Zu  the  case  at  bar,  the  i»o- 
ceedlng,  called  an  arbitration,  was  not,  as 
Is  obvious,  an  arbitration  under  our  Code. 
But,  assuming  It  to  have  been  good  as  a 
common-law  arbitration,  as  ooansd  for  ap- 
pellant contend,  the  decision  at  the  arfoltra- 
tora  Itself  la  lacking  In  the  easCTtlals  of  a 
valid  award.  No  damages  are  anessed  or 
awarded  against  ^e  cmitractmn,  nor  la  there 
any  other  determination  involved  in  the 
award  which  de&iltely  settles  the  differences 
betwom.the  parties.  It  merely  points  out,  as 
we  have  seen,  certain  particulars  In  which 
the  arbitrators  deemed  the  bridge  to  be  un- 
completed umSer  the  terms  of  the  contract 
This  sUll  left  to  be  determined  later  wheth- 
er, assuming  that  they  had  proceeded  to  com- 
ply with  the  requlrementa  of  the  deddon  of 
the  arbitrators,  the  contractors  had  In  fact 
done  as  directed  by  the  award.  In  other 
words,  assuming  that  the  contractors  had  un- 
dertaken to  comply  with  the  terms  of  the 
amrd,  the  defendant  would  stlU  have  been 
at  liberty  to  object  that  the  woric  bad  not 
hem  performed  as  required  the  award, 
and  no  me  would  doubt  lils  ri^t  to  so  de- 
fend In  an  action  ag^nst  him  to  recovw  <m 
the  contract 

5.  It  is  aivued  that  certain  of  the  findings 
are  uncertain  and  contradictory.  This  con- 
dition is  founded  csk  the  f(dlowlng  lat^piage 
of  one  of  the  findings,  based  m  an  auction 
in  the  crosrconqilalnt:  "Tliat  said  Boyd 
and  Haghes  did  not  fail  and  neglect  to  ccan- 
plete  said  bridge  in  any  manner  whatever  or 
fall  to  comply  with  their  oontraet  and  if 
there  «dm  any  /Mliirs  lo  complete  toM 

in  any  retped,  tueh  failure  wu  due  entirely 
to  the  failure  of  nid  defendant,  BarifagUotHt 
to  fwriUh  the  neosftory  miateriaU  to  eom- 
Ideto  said  bridge."  Tta  Italicized  portlott  of 
the  foregoing  finding  la  the  subject  et  the 
criticism  to  wUdi  we  r^ftr.  and  there  can 
be  no  doubt  that,  If  it  stood  alone  npon  the 
pn^Mtsltlon  to  wliidi  It  relates,  it  would  af- 
ford little  sivport  to  the  Judgment  But 
the  court  not  only  In  other  findings,  but  in 
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the  TCiy  one  from  whldi  we  hare  quoted.  di»- 
ttocUr  and  unqualifiedly  finds  that  "Mid 
bridcft  «u  not  completed  wltUn  60  working 
dva  from  September  17,  JOOO,  bnt  the  faU- 
nre  to  oon^ete  the  nme  ma  not  due  to  the 
netf  Igmce  or  cardeaaneaa  aa  the  part  of  aald 
pUlntur.  Boyd,  or  said  HoChea";  that  the 
failure  to  so  complete  the  bridge  was  caused 
the  select  of  Bargagllottt  to  comtdy 
-with  his  part  of  said  contract,"  eta  The 
IhidliigB  amply  snppwt  the  Jodgmeot 

6.  We  faaTO  found  no  prejudicial  error  In 
maj  of  ttie  mUiiga  of  the  court 

Am  before  stated,  the  flndlnga  upon  all  the 
vUal  qnestionB  of  feet  In  the  caae  are  snffl- 
<lBntl7  supported  by  the  ni&mea,  and  no 
raaaoB  appeara  Justifying  a  rereraal  of  the 
JadgmsBt  and  <nder. 

The  judgment  and  order  appealed  from  are 
aflliiDBid 


We  ciHiear: 
KSXT,  J. 


OHIPMAN,  P.  J.;  BVHr 


FORREST  T.  SOUTHERN  PAO.  CO. 
(Civ.  No.  682.) 
(Oonrt  <tf  Appeal,  FliBt  District,  CaUfomia. 
Dec.  20.  1909.) 

Masteb  attd  Sebtant  (I  180*)-~lNjmT  TO 
Sebvakt— Negliobnce  or  Fellow  Sebvaht 
— Co-Sebvaut  on  the  saue  Tbain. 

CMv.  Code,  I  1970,  ai  amended  In. 1007  (St. 
190T,  c  97),  exempts  ao  employer  from  lia- 
bility to 'his  employ^  for  injuries  by  the  netrlt- 
gence  of  employ^  m  tbe  same  ^renerttl  basiness, 
provided  tbat  the  employer  Bhall  be  liable  when 
the  injoty  results  from  the  wrongful  act  or  de- 
fault of  a  co-employ£  employed  upon  a  railroad 
train  other  than  that  upon  which  the  Injured 
«mploy4  is  employed.  The  train  upon  which 
decedent  was  engineer  and  another  work  train 
took  die  side  track  at  a  station  to  await  a  pas- 
■enxer  train  goinc  In  the  same  direction,  and  a 
brakeman  on  aecraenf  s  train  and  one  on  the  oth- 
er wotk  train  went  ahead  on  the  pauenger  train 
to  DOtiCr  all  trains  that  tbdr  ren>eetiTe  trains 
would  follow  the  passenger  train,  the  other  woi^ 
train  running  first,  but  tbe  brakeman  from  dece- 
dent's train  n^Ugently  failed  to  notify  another 
train  that  bis  tram  would  follow  tbe  other  work 
train,  causing  the  collision  In  which  decedent 
was  killed.  "Hie  company's  rules  permitted 
brakemen  to  ride  od  passenger  trains  to  inform 
other  trains  of  the  movement  of  their  own  train, 
JTeU  that,  as  tbe  duty  which  tbe  brakeman  on 
deoedenfa  train  neglected  was  Imposed  for  the 
safety  of  that  train,  he  was  employed  on  dece- 
dent's train  within  the  statute  at  the  time  and 
not  on  the  passenger  train,  though  he  was  then 
riding  on  It.  and  bence  the  company  was  not 
liable  for  injuries  caused  by  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senrant,  Dec  Dig.  I  ISO^t^ 

Aintoal  from  Superior  Court,  Santa  Cna 
GOtmty;  Locas  F.  Smith,  Judge. 

Action  by  Mary  O.  Forrest  against  the 
BonOiem  Padflc  Company.  From  a  judgment 
fbr  jdalntlff  and  an  order  denying  a  new 
trial,  defendant  appeals.  Berened. 

Casein  tt  Lucas,  for  appellant  Cari  Bl 
Undssy  and  Boij.  K.  Knight,  for  respondent 


HALU  X  Plaintiff,  as  the  widow  and  scfle 
heir  at  law  of  James  Forrest,  brought  this 
action  to  recoTw  damages  for  the  death  of 
her  said  husband,  caused  the  collision  of 
two  railroad  trains  of  dtfendant  upon  one 
of  wbUAi  aald  Jamea  Forrest  was  oiqtloyed 
as  the  locomotive  oiglneu.  The  train  upon 
which  decedent  was  employed  waa  known  as 
train  Na  21.  The  train  with  which  it  col- 
lided was  known  as  train  Na  2080.  The  col- 
lision occurred  between  Felton  station  and 
Big  Tree  station.  Aniklant  and  reapondent 
agree  that  tbe  coUltfon  and  deaUi  of  Mr.  For- 
reet  were  the  reanit  of  the  n^lgmce  of  a 
brakeman  employed  ^y  defendant  one  Jesee 
Manning.  The  point  npon  whl<di  appellant 
and  reepondoit  do  not  agree  Is  as  to  whether 
ox  not  at  the  time  of  the  accident  the  said 
brakeman  was  employed,  within  the  mean- 
ing of  aectlott  1970  of  the  ClTll  Code,  as 
ammded  In  1S07,  npon  a  rellnad  train  other 
than  that  on  wfaidi  Forrest  was  employed. 
The  pertinent  part  of  the  statute  undo:  which 
It  Is  claimed  that  defendant  Is  liable  for  the 
death  of  Ehiglneer  Forreat  la  aa  follows :  "An 
employer  Is  not  bound  to  Indunnify  his  em- 
ployee for  losses  snffmd  hy  the  latter  *  *  * 
in  conaequence  <tf  tiie  nettflgence  of  another 
pmon  empU^ed  by  the  same  employe  in 
tiie  same  general  business  *  *  *;  pro- 
vided, neverthtiesB,  that  the  employer  shall 
be  liable  •  •  *  when  such  Injury  results 
from  the  wrongful  act  neglect  or  default  of 
a  co-employee  •  •  •  onployed  upon  a 
railroad  train  •  •  •  othw  than  that  npon 
which  Qie  employee  la  injured  Is  empl<v 
od.  •  • 

There  la  no  dlspate  as  to  the  facts  In  the 
case,  which  are  as  follows:  Defendant  op- 
erates a  railroad  from  Boulder  entk  to  the 
city  of  Santa  Cruz.  Felton  atatlon  ia  be- 
tween these  points,  and  between  Felton  sta- 
tion and  Santa  Cau  Is  Big  Tree  station.  Be- 
tween rag  Tree  station  and  Santa  Gru  Is 
Felton  Junction,  from  vhldi  a  spar  track 
extends  to  Old  Fdton.  Shortly  before  the 
collision  occurred  train  Na  21,  whidi  was  a 
work  train,  and  anoQier  work  train  No.  19^ 
were  lyii^  on  sidings  at  Felton  station,  in- 
tending to  pass  to  Felton  Junction,  but  wait- 
ing for  the  regular  passenger  train  from 
Boulder  creek  to  Santa  Gtonx,  designated  as 
No.  SIQ,  to  pus  on  Its  way  to  Santa  Oru^ 
while  an  extra  work  train  designated  as  No. 
2088  was  lying  upon  tbe  siding  at  Big  Tree 
station,  intending  to  pass  to  and  beyond  Fel- 
ton atatlon,  but  also  waiting  fOr  tbe  aame 
train  to  pass.  Trains  Nos.  15  and  21  both 
had  tbe  right  of  way  ovw  Na  2080,  and  It 
had  beat  agreed  betwecai  the  conductors  of 
trains  IS  and  21  that  train  19  ahoold  precede 
train  21  to  Ftiton  Junction.  Jesse  Manning 
upon  the  day  of  the  accident  was  employed 
as  a  brakeman  on  train  21,  and  had  been  so 
onployed  for  11  days  prior  thereta  Dece- 
dent was  the  locomotive  aiglne»  of  tbe  same 
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train.  Upon  the  day  of  tbe  acddoit  paa- 
saiger  t»ln  516  waa  upon  acbedule  tlme^ 
and  wim  It  left  Fetton  atatlon  on  Ita  way  to* 
ward  Santa  Cmz  a  brakeman  from  train  IS, 
bf  direction  of  the  conductor  of  train  15,  got 
upon  and  went  wltti  it  to  noti^  all  trains 
that  might  approach  from  tbe  direction  of 
Santa  Cms  that  train  15  would  follow  train 
616.  likewise  Jesse  Manning  the  brakonan 
of  train  21,  undw  Instmctlons  from  the  con- 
ductor at  said  train,  got  upon  and  went  with 
train  516  for  tbe  purpose  of  notifying  all 
trains  that  ml^t  approadi  from  the  direc- 
tion of  Santa  Cms  that  train  21  would  fol< 
low  train  15.  It  was  tbe  daty  of  brakemen 
to  act  as  flagmen,  and  to  notify  approach- 
ing trains  of  the  presence  and  movemenfai 
of  their  respectlTe  trains.  According  to  the 
rules  and  practice  of  defendant  It  was  allow- 
able and  proper  for  such  brakeman  to  ride 
upon  the  locomotlTcs  of  passenger  trains  to 
their  ohjectlTe  points  In  tbe  dlsdiarge  of 
such  duty. 

The  brakonan  of  train  10  properly  per- 
formed his  duty,  and  as  the  passenger  train 
616  passed  Big  Tree  statton  notified  train 
aoSd  that  train  15  would  shortly  follow  train 
616;  but  Jesse  Manning,  the  brakeman  of 
train  21,  engaged  in  a  cmversatlon  with  a 
lady  on  the  passoiger  train,  and  whol^  fftll- 
ed  to  notify  train  208B  of  tlw  Intended  move- 
ment  of  train  21,  but  passed  on  to  a  point  be- 
yond Felton  Junction.  The  result  was  that 
after  train  16  had  passed  Big  Tree  station 
train  2069  started  toward  relton  station,  and 
BhorUy  collided  with  tirain  21  which  waa  fol- 
lowing train  16  toward  Felton  Junction.  It 
was  in  this  coUlsUm  that  Mr.  Forrest,  the 
engineer  ct  train  21,  was  killed. 

Althou^  It  is  not  dlq^uted  that  Manning 
was  employed  as  a  tvakeman  and  flagman  of 
train  21,  It  is  contended  by  respimdent  that 
at  the  time  of  the  accident  he  was  not  ear- 
lAayeA  <m  such  train  within  tbe  meaning  of 
the  statute,  hut  was  employed  on  the  pas- 
sengOT  train  within  the  meaning  of  the  stat- 
ute by  reason  of  ttie  tact  that  he  was  riding 
<m  such  passoiger  train  for  tlie  purpose  of 
discharging  a  duty  that  he  owed  to  train  21 
and  the  crew  thereof,  of  which  he  was  clear- 
ly a  member.  Be  was  a  member  of  the  crew 
of  train  21,  and  the  duty  that  be  Ailed  to 
jwrfoEm  was  a  duty  that  was  Imposed  vpon 
him  because  be  was  a  brakeman  upon  such 
train  and  a  member  of  Ite  crew.  The  duty 
be  failed  to  perform  had  no  relation  to  the 
operation  of  the  passenger  train,  upon  which 
he  was  riding  slmidy  as  a  matter  of  conven- 
ience, bnt  did  have  a  most  important  relation 
to  tbe  operation  of  train  21  and  the  aafety 
of  its  crew. 

Before  tlw  amendment  to  section  1970  of 
the  ClTll  Code  of  1907  it  would  not  be  con- 
traded  that  the  brakonan  of  a  given  train 
was  not  a  f^ow  emiil<qr6  with  the  locomo- 
tive oiglneer  of  the  same  train.  While  in- 


ning was  riding  upon  the  passenger  train, 
he  was  not  employed  thereon  within  tbe  mean- 
li«  of  ttie  statute^  He  was  still  employed  on 
tbe  train  of  whidi  lie  was  the  brakeman  and 
flagman.  He  wastlien  acting  under  tltefflreo- 
tlons  of  the  conductor  of  train  21.  His  mi»> 
slon,  while  riding  on  the  peasengn  train,  was 
because  of  his  amplo^nent  on  and  in  the  op- 
eration of  train  21.  He  was  just  as  macli 
emidoyed  on  train  21  as  thon^  he  had  bem 
soit  off  on  foot  to  flag  against  an  opected 
anwoaching  train.  Tbe  eases  cited  from  Tex- 
as, decided  under  the  Texas  statute  are  not 
in  point 

Under  the  undisputed  tacts  of  this  case  the 
teakeman  whose  negligence  caused  tbe  death 
of  Mr.  Forrest  was  not  empk^ed  apon  a  train 
other  than  the  one  upon  wfaldi  deeedent  was 
em^oyed. 

For  this  reason  the  verdict  is  not  support- 
ed hy  the  evidence,  and  the  Jn^pnent  and 
order  most  be  rerened,  and  It  is  so  ordered. 

We  concur:  GOOPEB,  P.  J.;  KERRI- 
GAN, J. 


ALBERT  V.  AIaBERT.   (Civ.  724.) 
(Court  of  Appeal.  Second  District,  Csllfomla. 
Dec.  21.  1009.) 

1.  Public  Lands  (|  144*)  —  CEBrmcATE  or 

PUBCHASE— AS8iaHUEKT--C0NDrn0NAL  DE- 
X.IVBBT. 

civ.  Code,  I  1066,  proTtdlng  that  a  grsnt 
cannot  be  delivered  to  a  grantee  conditionally,  is 
applicable  to  an  asslgnmeot  of  a  certificate  of 
purchase  of  public  lands,  and  where  such  ae- 
si^ment,  absolute  on  its  face,  is  delivered  to 
the  assignee  on  oral  conditions,  the  delivery  is 
absolate,  and  tne  assignment  takes  effect  imme- 
diately. 

[Ed.  Note.— For  other  caaes,  see  Public  Lands, 
Dec.  Dig.  i  144.*] 

2.  Evidence  (S  444*)— AssioNMENTa— Condi- 
tional Deliveet— Pabol  Evidence. 

AD  absolute  assignment  of  a  certificate  of 
purchase  of  public  lands  delivered  to  the  aa- 
signee  cannot  be  varied  b;  parol  evidence  that 
the  assignment  was  delivered  on  certain  condi- 
tiona,  such  as  the  payment  of  a  note  and  mort- 
gage. 

[Ed.  Kote.— For  other  casea,  see  Elvldenoe, 
Cent.  Dig.  S§  1020-1944;   Dec.  Dig.  i  444.  •] 

3.  Evidence  (§  444*)— Weitten  Instbumenn 
— Pabol  Evidence  to  Vast. 

Though  deliveiT  of  an  instrument  ll  a  ques- 
tion of  t&ct  which  mar  be  established  by  parol 
evidence,  where  it  is  soown  that  an  assignment 
of  a  certificate  of  purchase  of  public  lands  hna 
been  duly  delivered  to  the  araignee,  the  rule  will 
not  permit  tbe  abowlng  that  the  delivery  Is  on 
condition. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  IS  192&-1M4;  Dec  Dig.  t  444.*] 

4.  ASSIONUENTB  (|  09*>— RXSCISSIOR— MimT- 

AL  Consent. 

Where  an  absolute  assignment  of  a  certifi- 
cate of  purchase  of  public  lands  Is  delivered  to 
the  amignee,  though  on  a  parol  agreement  that 
the  assignee  would  pay  a  note  and  mortgage, 
a  subsequent  agreement  by  wblcfa  the  assignee 
agreed  to  reassign  and  tbe  asshnor  pay  the  note 
end  mortgage,  wonld  not  constitute  a  lesdsslon 
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by  matiul  conaent,  sinee  reaclsBion  pEssiMOpoMS 
the  existeDce  of  an  executor;  contract 

[Ed.  Note.— For  other  cases,  see  AsBignments, 
Dec.  Dig.  I  69.*] 

6.  AsStONHENTB  (|  50')— RIGHT  TO  RESCIKD 
— ^ASSIONUERT  OF  LrAND  CEBTXriCATE. 

Under  Civ.  Code.  I  1689,  anthorixing  the 
rescission  of  a  contract  by  a  party  thereto,  on 
failnre  of  consideration  through  the  fault  of  the 
other  party,  the  assignor  in  an  absolute  assign- 
ment of  a  certificate  of  purchase  of  public  lands, 
delivered  to  the  assignee,  cannot  rescind  because 
the  assignee  failed  to  perform  an  oral  agree- 
ment, on  which  the  assignment  was  baaed,  that 
the  assignee  would  pay  a  note  and  mortgage, 
■ince  the  agreement  waa  a  oontract,  a  breun 
of  which  would  imly  gtve  a  canae  of  action  for 

[Ed.  Note.— For  other  cases,  lee  Asalgnmenta. 

Dec  Dig.  I  59.*] 

&  PoBLio  Lands  (I  144*)  —  Cebttficatk  of 

PuaCHABB  —  ABSIONUENTS  —  GOIXATERAI. 
AOBEKKERTa— RlOHTS  OF  PaBTIU. 

An  absolute  assignment  of  a  certificate  of 
pardiase  of  public  lands  was  delivered  to  the 
aaalgnee  on  an  oral  agreement  that  be  would 
I>ay  a  note  and  mortgage.  On  fiUlnre  to  pay,  it 
was  subsequently  agreed  that,  if  the  assignor 
would  relieve  the  assignee  of  bis  covenant  as 
created  by  the  oral  agreement,  the  latter  would 
Tcassten  each  certificate.  Held,  In  a  contest 
over  uw  right  to  have  a  duplicate  certificate  is- 
•ued  under  provisions  of  Fol.  Code,  |  3518, 
which  was  referred  to  the  court  by  virtue  of 
section  3414,  that  sudi  subsequent  agreement 
coald  not  avail  the  assignor  in  the  contest, 
aince  it  was  a  collateral  agreement,  which  could 
only  be  enforced  by  an  action  for  specific  per- 
formance. 

[Ed.!  Note.— For  other  cases,  see  Public  Lends, 
Dec.  Dig.  fi  144.*] 

7.  Appeal  and  Ebbob  (8  852«)— Review— Ra- 

X.XCF  AWABDED^ASBIONUENT  of  XiAKD  CEE- 
TIFICATB— COLLATEBAL  AOBEEICBNT. 

The  aasignee  of  a  certificate  of  purchase  of 
pnbtic  lands  applied  to  have  a  duplicate  certifi- 
cate issued  to  him  under  Pol.  Code,  $  3518,  and, 
on  objection  of  the  assignor,  a  contest  was  re- 
ferred to  the  court  under  Pol.  Code,  {  3414. 
The  asdgument  had  been  delivered  on  an  oral 
agreement  that  the  assignee  would  pay  a  note 
and  mortgage.  Subsequently  It  was  agreed  that 
If  the  assignor  would  pay  the  note  and  mortgage 
the  assignee  would  reassign  the  certificate. 
Held,  on  appeal  from  the  decision  of  the  court 
finding  for  the  assignor,  that  the  judgment  could 
not  be  affirmed  as  holding  that  the  assignment 
was  absolute,  and  that  the  assignor  had  no 
rights  therein  on  the  ground  that  the  assignor 
was  entitled  to  specific  performance  of  his  sub- 
seqnent  agreemmt  where  the  complaint  did  not 
contain  allc^tiona  sofficloit  to  support  sodi 
action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Dec  Dig.  {  852.*] 

8.  Frauds.  Statute  op  (S  73*)— Tbansfeb  of 
Reai.  Psopebtt— Assionhent  of  Land  Ceb- 
tifigati. 

Under  Pol.  Code,  |  8S14,  making  the  prop- 
erty evidenced  by  a  certificate  of  purchase  of 
pnblic  lands  an  interest  in  real  estate,  an  oral 
agreement  for  its  sale  and  transfer  la  obnoxious 
to  the  statute  of  frauds.  Code  Giv.  Pioc  { 
1973. 

[Eld.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  of,  Dec  Dig.  |  73.*] 

9.  Fbaudb.  Statute  or  (t  129*)— TEAnsnB  or 

BCAL  PBOPEBTT— ASSIONltSNT  Or  IjAHD  CEB- 

TiFXOAnB— Past  Pebfobhaitce. 

Under  Pol.  Code,  1  8S14,  maUng  the  pnq;»- 
«i7  evidenced  by  a  oertiflcate  of  purchase  of 


public  lands  an  Interest  In  real  estate,  an  oral 

agreement  to  assign  such  a  certificate  cannot  be 
sustained  on  the  ground  of  part  performance 
within  Civ.  Code,  {  1741,  where,  though  the  as- 
signee paid  the  purchase  price,  be  did  not  enter 
into  possession  of  the  land  or  improve  the  same. 

[Ed.  Note.— For  other  caaes,  see  Vxands,  Stat- 
ute of,  Dec  Dig.  S  129.*] 

Anteal  from  Superior  Court,  Kern  County; 
J.  W.  Mabon,  Judse. 

Action  by  Charles  Albert  against  Charles 
C  Albert.  From  a  Judgment  for  defendant 
and  from  an  order  dujing  a  motion  for  a 
new  trial,  plalntUt  appeals.  Judgment  and 
order  rerersed. 

Rowen  Irwin,  for  appellant    Chaa.  W. 

Sears,  for  respondent 

SHAW.  J.  This  action  Involves  a  contest 
over  the  right  to  purcbaae  certain  school 
lands  of  the  Btate.  Judgment  went  for  de- 
fendant, from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  plaintiff, appeals. 
On  May  7,  1896,  a  certificate  of  purchase  of 
the  lands  Involved  was  duly  issned  to  defend- 
ant, Charles  C.  Albert  On  November  25, 
1004,  pursuant  to  the  provisions  of  section 
3518,  Pol.  Code,  he  made  application  to  the 
roister  of  the  state  land  office  for  the  Issu- 
ance to  him  of  a  duplicate  certificate  of  pur- 
chase. On  December  20,  1904,  plaintiff  duly 
filed  In  tbe  office  of  said  register  bla  protest 
against  tbe  Issuance  of  said  duplicate  cer- 
tificate, claiming  that  he  was  the  owner  of 
said  original  certificate  of  purchase  under 
an  assignment  thereof  theretofore  made  to 
bim  by  defendant  Whereupon,  tbe  surveyor. 
In  accordance  with  the  provisions  of  section 
3414,  Pol.  Code,  made  bis  order  whereby  sucb 
contest  was  referred  to  tbe  superior  court  of 
Kern  county  for  adjudication. 

Tbe  complaint  allies  that  in  Angust,  1890, 
tbe  certificate  of  purchase  waa,  for  a  valuable 
consideration,  duly  and  regularly  assigned  to 
plaintiff  by  defendant,  and  that  ever  since 
said  date  be  has  been  the  owner  and  bolder 
thereof.  Not  only  does  the  answer  admit  the 
making  of  tbe  assignment,  but  tbe  court 
found  that  tbe  defendant  "assigned  the  said 
certificate  to  plaintiff  Charles  Albert  and  the 
some  was  delivered  by  defendant  to  plaintiff, 
which  assignment  purports  to  assign  all  the 
right,  title  and  interest  in  and  to"  the  lands 
described  in  the  certificate.  In  paragraph  4 
of  tbe  answer,  "defendant  alleges  that  at  the 
time  of  the  execution  of  said  asslgnm^it  of 
said  certificate  of  purchase,  to  wit,  on  or 
about  the  4th  day  of  August,  188^  that  the 
said  certificate  of  purchase  was  assigned  and 
delivered  by  the  aatd  defendant  to  tiie  said 
plaintiff  under  and  by  virtue  of  an  agreement 
between  the  said  parties  that  tbe  said  plain- 
tiff would,  on  or  before  the  said  note  and 
mortgage  hereinbefore  referred  to  (a  certain 
note  made  d^mdant  to  one  Hannah  and 
secured  by  mortgage  upon  the  real  estate  de- 
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icrlbed  In  the  certlflcate  of  pnrdiaM)  became 
due  and  payable,  pay  and  aatlsfy  the  same 
and  thereby  reliere  the  said  defendant  from 
the  payment  thereof,  and  that  the  said  execu- 
tion of  said  certlflcate  by  the  said  dtfeudant 
and  the  delivery  thereof  to  the  said  plataitlff 
was  made  absolutely  upon  the  agreement  of 
the  said  plalntUf  to  pay  the  said  noto  and 
mortgage  as  aforesaid,  and  for  no  other  rea- 
son or  consideration  whatever;  and  It  was 
then  and  there  agreed  by  and  between  the 
plaintiff  and  defendant  that  said  asslgnmait 
should  not  take  effect  and  should  not  be  of 
any  force  or  pass  any  Interest  whatsoever  to 
said  platntlfl  until  said  plalntUt  paid  and 
satlsfled  and  fjiilly  discharged  the  note  and 
mortgage  herelnb^ore  referred  to,  and  In  the 
event  that  said  plaintiff  failed  to  pay  said 
note  and  mortgage  as  aforesaid,  then  the  said 
plaintiff  was  to  reassign  at  once  and  rede- 
llva  to  said  defendant  the  said  certlflcate." 
Hie  court,  in  substance,  found  this  allegation 
to  be  true,  and  also  found  "ttiat  the  said  as* 
aignee,  plaintiff  herein,  wholly  ftiUed  to  com- 
ply with  his  agreemoit  so  made,  and  failed 
and  has  ever  failed  to  pay  the  amount  jny- 
able  on  said  note,"  or  any  part  thereof.  The 
facts  thus  alleged  and  found  by  the  oonrt  to 
be  true  are  supported  solely  and  alone  by 
oral  evidence  received  over  plaintiff's  objec- 
tion. 

This  ruling  of  the  court  Is  aasigued  as  er- 
ror. Since  the  certificate  of  purchase  Is  a 
contract  evldradng  an  Interest  In  real  prop- 
erty, and  was  "subject  to  sale,  hy  deed  or 
assignment,  executed  and  acknowledged  be- 
fore any  officer  authorised  tsy  law  to  take  tLO 
hnowledgments  of  conveyances  of  real  pnq^ 
erty*'  (section  8615,  PoL  Code),  and  since  the 
due  ezecutloQ  and  delivery  of  tlie  assignment 
is  admitted  in  the  pleadln^^  and  also  found 
by  the  court  (though  It  does  not  api>ear  to 
have  been  ac^owledged— query,  whether  ac> 
knowledgment  requisite  as  between  the  par- 
ties), it  would  seem  that  the  rule  established 
by  section  lOSe,  Civ.  Code,  with  reference  to 
the  delivery  of  grants,  la  equally  applicable 
to  tranafers  1^  deed  or  assignment  of  certlf- 
icBte  of  puKdiase.  That  section  provides  tibat 
a  'grant  cannot  be  delivered  to  the  grantee 
conditionally.  Ur.  Jones  in  his  Law  of  Beat 
Property,  |  1S08,  says:  "If  the-delivery  be 
to  the  party  to  wbma  It  Is  made,  Oiough  upon 
the  eiqireBB  condlflon,  not  appearing  upon  the 
face  of  the  deed,  that  it  is  to  take  ^ect  only 
upon  certain  conditions,  whatever  may  he  the 
form  of  the  words,  flie  ddivery  is  abeolute, 
and  the  deed  takes  irirect  Immediately."  To 
the  same  effOct  Is  Devlin  on  Deeds,  i  314,  and 
Uowry  V,  Heney,  66  Cal.  471,  25  Pac.  17. 
If  oreover,  to  permit  tbe  introduction  of  oral 
STldence  ten^ng  to  establish  an  agreonent 
contrary  to  tiie  plain  Import  ot  the  written 
assignmwt  whidi  <m  Its  face  is  absolute, 
would  be  In  direct  violation  of  that  cardinal 
rule  tiiat  the  tmnns  of  a  written  instrument 
cannot  be  varied  or  altered  by  evidence  rest- 
ing In  parol. 


Respondent  dtes  a  number  of  authorities  in 
support  of  the  proposition  that  tbe  dellv«7 
of  an  instrum^  Is  a  question  of  fact  to  be 
determined  by  oral  evidence.  Tills  is  neces- 
sarily true,  bat  the  question  of  ddivery  is  not 
Involved  here.  The  answer  admits,  and  the 
conrt  finds,  that  the  cntlflcate  was  assigned, 
and  the  Instrument  constituting  the  assign- 
ment was  duly  delivered  1^  defendant  to 
plaintiff.  This  being  true,  the  terms  and  con- 
ditions of  tbe  assignment  and  tranafw  must 
be  determined  from  the  language  of  the  In- 
strument; nor  can  its  operation  and  effect  be 
abridged  or  limited  by  attaching  thereto  con- 
ditions and  qualifications  resting  In  paroL 
Finding  8  is  based  solely  upon  oral  evidence, 
tbe  admission  of  which  ctmstltuted  prejudi- 
cial error. 

Dtfendant  aU^es  in  his  answof  and  cross- 
complalnt  Uiat  plaintiff  not  only  Called  and 
neglected  to  perform  tils  agreonent  to  pay 
said  note,  but  Informed  defendant  that  he 
was  willing  to,  and  did  then  and  there  at 
such  time,  agree  vrith  said  defendant  herein 
to  redeliver  and  reassign  the  said  OMttflcate 
to  said  defendant  and  craBB>complaiiiant  tier^ 
in;  that  pursuant  to  said  agreement  defend- 
ant did  on  or  about  Novoulier  25,  1902,  pay 
said  note,  and  at  the  time  of  said  payment 
plaintiff  stated  that  lie  had  no  daim  on  said 
certlflcate  or  the  property  vrtiatBoever.  Th«e 
was  evidence  tending  to  prove  the  facte  con-  - 
tained  in  this  allegation,  and  the  court  found 
ttie  same  to  he  trn&  It  is  suggests  that 
sndt  finding  etfabliBhes  a  rescission  bf  mu- 
tual consent,  as  well  as  bf  reason  of  a  Cailnra 
<it  consideration  on  account  at  plaintiff's  neg- 
lect to  pay  said  notew  Section  1689,  Civ.  Code. 
Rescission  presupposes  the  existence  of  an 
encutory  contract,  while  here  the  contract 
was  fully  executed  so  far  as  the  transfer  oC 
the  certificate  of  purchase  was  concerned. 
The  effect  of  its  assignment,  if  made  pursuant 
to  the  statutes  mu  to  conv^  absolute  to 
platDtlff  all  interest  which  defendant  had  tm- 
der  and  by  virtue  there(tf  to  the  land  deacrib- 
ed  thoKhL  The  transfer  and  assignment,  as 
averred  in  Uie  answer,  "was  made  absolutOly 
upon  the  agreement  oC  the  said  plahitlff  to 
pay  tiie  said  note  and  mortgage  as  aforesaid 
and  for  no  other  reason  or  ccmsideratkm 
wliatever." 

Disregarding,  as  we  mus^  for  reuons  her^ 
tnbefore  stated,  the  conditional  delivery  as  al- 
leged and  found  by  the  court,  it  setfns  dear 
that  defendant  trantferred  the  certlfleato  to 
plaintiff  in  reliance  upon  the  latter's  promise 
at  a  future  time  to  pay  the  Hannah  note^ 
Under  such  circumstances,  the  ttreach  of  idain- 
tlfTs  covenant  vould  not  warrant  a  reade- 
slon  and  revesting  of  tiie  property  In  defend- 
ant undw  section  1680,  Civ.  Code,  but  a  cause 
of  action  for  damages  cady.  Had  idalntlff 
given  his  promissory  note  payaUe  at  a  future 
date  for  tin  purdutse  price  of  tlie  cwtiflcate 
and  made  default  hi  Its  payment  It  eonld  not 
be  seriously  contended  that  defendant  would 
have  tiie  right  to  rescind  the  contract  and 
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bare  fl»  eacUflcate  nanlgneA  lilm.  law- 
RBCftT.  Gayetty,  78  Gal.  126,  2D  Brc  882;  12 
Am.  8t  Rap.  20;  Hartman  t.  Bead,  60  CaL 

It  Ja  alio  soggeated  ttiat  tbe  tecta  finmd 
Aovr  a  pand  agreemaot  niadft  by  the  partlee 
to  the  effect  that  plaintiff  would  reaaalgn  and 
tnasfer  tbe  Gatlfl<ate  to  defmdant,  prorld- 
ed  tha  latter  would  pay  tta  Hannah  note, 
Gyer^jj  nieagtag  plaintiff  from  Ub  ooreiumt 
to  par  aame,  and  that  punnant  to  anch  agree- 
nent  defendant  made  said  ptkjmeat.  Aaanm- 
tag  thla  to  be  troe,  we  are  unable  to  perceive 
fliat  audi  fact  can  avail  deffendant  In  aecorlng 
an  affimiatton  of  the  Jndginent  At  moat,  the 
dieuiuetawcca  conatttnte  a  distinct  traoaao- 
doD,  wholly  dlaccnmected  from  the  first,  which 
amid  be  enforced.  If  at  all*  bjr  an  action  for 
qiedfle  poformanceL  Bnt  defendant  omlta  to 
inege  tbe  facta.  If  ttier  «Klat,  which  aie  req- 
aMte  to  a  sufficient  craoplalnt  for  spedflc 
mformance-  Stiles  t.  Heimoaa  Beacb  Land, 
etc  Cou,  8  Cal.  AppL  9T  Pac  91.  More- 
ortTf  as  tbB  propexty  evtdnced  1^  the  car- 
tlScate  as  between  Che  partlea  la  an  Interest 
Id  real  estate  (aectkm  8514,  FOL  Oode;  Mc- 
Cabe  Goodwin.  106  €aL  486,  88  Paa  941). 
a  parol  agreement  for  Ito  aale  and  tranafer  Is 
obDoxkraa  to  the  iwo^ona  of  section  1973, 
Code  ClT.  Proc.  HUl  T.  Den,  121  Gal.  42.  6S 
Pac.  642.  Nor  was  there  sodi  part  perform- 
anee  as  to  bring  the  tranaactkm  wlthbi  the 
rale  laid  down  in  aectlon  1741,  Glr.  Code, 
for  tbe  reaaon  that;  while  It  !s  fOnnd  that 
detotdant  paid  the  purchaae  price,  It  Is  not 
fmnd.  tbot^b  It  la  an  laaoe  raised  by  the 
plaadtaics,  that  he  entered  Into  posaesston  of 
Qte  land  or  made  Impnrements  thereon. 

Judgment  and  ordw  rerused. 

We  concnr:  ALTiBN.  P.  X;  TAGOART,  J. 


MBNKFIEII^  State  Tveaaaier.  t.  ABKBW; 
State  Oame  and  Fiah  Waxdan. 
^picme  Court  of  Oklahoma.    Feb.  1,  1910.) 

(SvUahut  bf  tU  Court.) 

L  States  Q  131*>— "Appbopbiatioh." 

An  "appropriation"  In  this  state  is  an  an- 
thoiity  of  the  Lerislatore,  given  at  tbe  proper 
line  and  in  l^al  form  to  the  proper  officers,  to 
ifptr  a  distinctly  specified  sum,  from  a  deslg- 
sited  fond  oat  ot  the  treasury  in  a  given  rear, 
for  a  spwdfied  object  or  demand  against  the 
■tste. 

[BL  Note.— V*or  other  cases,  see  Statei;  Cut. 
Dig:  1 129;  Dea  Dig.  I ISL* 

For  other  definitions,  see  Words  and  Pb rases, 
wL  1,  pp.  4eft-477;  voL  8,  p.  7580.] 

1  ScaTES  (I  131*)— Appbopriation— Foui. 

No  arbitrary  form  of  ei^ressloii  or  particn- 
lar  words  are  required  by  tbe  Coastftntion  in 
aaUBg  an  appn^rlation,  which  may  be  made 
(9  iamlicatioa  when  the  language  emidt^ed  rea- 
msUy  leads  to  the  belief  that  such  was  the  In- 
tatioa  of  the  Legislature. 

TEd.  Note.— For  otiier  eases,  see  States,  Gent 
0%^  f  128;  Dec  Dig.  I  181.*] 


3.  STATSS  (I  181*)— APPBOPBXATIOn— GOHFIN- 
BATION  OT  OAHB  AHD  FISH  WABDSH. 

Sections  9.  10,  art  4,  c.  19,  p.  303.  Sess. 
Laws  1909,  In  connection  with  sections  3,  13, 
art.  6,  c  19,  crastitnte  a  valid  appropriation 
as  to  the  salaij  of  the  Game  and  Fish  Warden 
in  the  sum  of  $1,800  i>er  annom,  and  his  actual 
and  necessary  traveling  expenses,  not  to  exceed 
^800  per  annnm,  and  the  salaries  ot  not  exceed- 
ing eight  deputy  game  and  fish  wardens  each  in 
the  sum  of  $800  per  year  and  their  each  actual, 
necessary  expenses,  not  to  exceed  $600  i>er  an- 
num, while  actually  employed  under  tbe  direc- 
tion of  tbe  State  Game  and  Fish  Warden,  as 
controlled  by  sections  55  and  56.  art.  6,  of  the 
Ck>nst]tution,  but  continue  In  effect  as  an  appro* 
priation  for  two  years  and  one-half  only  after 
the  passage  of  s^o  act  \ 

tSd.  Nota^For  other  caaas.  aea  Stately  Gent 
r.  f  129;  Dec.  Dig.  I ISL*] 

4.  Statu  ^  181*)  —  APTsimuATioir  — Oain 
AND  FiBK  Wabdui  —  BmcBuaaEHBNT  POS 

EXPERSES. 

Tht  provldon  of  seeUon  8,  art  6,  providing 
that  the  Game  and  Fish  Warden  shall  be  rsim- 
bursed  for  his  actual  and  necessary  expenses, 
including  expenses  of  catching  and  slilpping 
game  for  propagating  purposes,  to  be  paid 
monthly  and  in  the  same  manner  as  bis  salary 
and  traveling  expenses,  does  not  constitute  a 
valid  appropriation,  as  tbe  sum  certain  appro* 
priated  fs  not  distinctly  specified. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  129;  Dec.  Dig.  1  131>1 

Error  from  Sup^lor  Court,  Logan  County; 
J.  M.  Sandlln,  Judge. 

Action  by  j.  S.  Askew,  State  Gome  and 
Flab  Warden  against  J.  A.  Meaefee,  State 
Treasnrer.  Jadgment  for  plaintiff,  and  de- 
fendant  brings  error.  Beroned  and  re- 
manded. 

Gharles  West,  Atty.  Gen.,  and  W.  G.  Beeves, 
Asat  Attr.  G«i.,  for  ptalntUT  In  error.  Wel- 
bome  &  UcGalla,  f ot  defendant  In  error. 

WTTiTilAWB,  J.  Ibe  sole  Question  for  de- 
tunnlnathUL  in  thla  case  Is  whether  sec- 
tions 9  and  10,  art  4,  and  sectltm  8,  art  6^  c 
19^  of  tbe  Session  Laws  of  (be  state  of  Okla- 
hama,  1909,  being  an  act  entitled,  "An  act  to 
protect  fldi,  game  and  birds,  regulating  hunt- 
ing, and  to  prescribe  penalties  for  Tlolathm, 
and  proTlding  for  the  enforcement  thereof,** 
approved  March  8,  1909,  conatltnte  an  ap- 
proprlatton  as  contemplated  by  section  6Q, 
ail  0,  of  the  Gonstltution  of  the  state  of 
Oklahoma.  Bald  aectloDS  are  as  follows  (Sees. 
Laws  OkL  1909^  c  1%  pp.  80S,  806): 

Sectk»9,art4:  "All  fees  received  1^  any 
connty  cleEk,  leaa  twenty-flTe  cmta,  to  be  re> 
talned  by  him  for  each  license  he  Isaoea,  and 
all  license  feea  received  1^  any  depnty  warden, 
leas  the  fee  of  twait7-flve  cents,  shall,  at  flie 
close  of  each  month,  be  forwarded  to  the 
Stats  Game  and  Flab  Warden  who  -will  re- 
ceipt  for  the  same  and  forthwith  turn  them 
OTW  to  the  State  Treasurer,  nie  State 
Treasnrer  ahaU  leotipt  to  the  State  Game  and 
Fish  Warden  for  all  moneys  so  tamed  over 
to  him.  and  shall  place  the  sams  to  the  cred- 
it of  the  game  protection  fund  of  the  state." 

Sectico  10,  art  4:  "All  aalarles  and  e^ens* 
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es  of  the  Game  Warden's  department  shall  be 
paid  only  from  the  license  fees  and  other 
funds  received  through  said  department, 
which  shall  be  known  as  the  game  protection 
fund,  and  the  chief  warden  shall  have  the  au- 
thority at  any  time  to  suspend  payment  of 
the  salaries  of  deputies  or  other  expenses 
When  necessary  to  avoid  expenses  In  excess 
of  the  Income  of  said  department  Any  sur- 
plus remaining  In  the  game  protection  fund 
and  not  needed  for  the  purpose  of  that  depart- 
ment shall  be  used  for  propagating-  purposes. 
All  funds  when  converted  Into  the  game  pro- 
tection fund  shall  be  paid  out  by  the  State 
Treasurer  only  upon  a  warrant;  duly  signed 
and  executed  by  the  State  Game  Warden." 

Section  8,  art  6:  "The  State  Game  and  Fish 
Warden  shall  receive  an  annual  salary  of 
eighteen  hundred  (1,800.00)  dollars,  and  his 
actual  and  necessary  traveling  expenses  not 
to  exceed,  however,  the  sum  of  eight  hundred 
(800.00)  dollars  a  year,  to  be  paid  monthly 
upon  the  filing  of  his  itemized  statement  of 
such  expenses  duly  sworn  to.  Such  salary 
and  expenses  to  be  paid  out  of  the  game  pro- 
tection fundk  He  shall  also  be  reimbursed  for 
his  actual  and  necessary  office  ^penses.  In- 
cluding expenses  of  catching  and  shipping 
game  for  propagating  purposes,  to  be  paid 
monthly  and  in  the  same  manner  as  his  sal- 
ary and  traveling  expenses." 

Section  55,  art.  6,  of  the  Constitution  pro- 
vides: "No  money  shall  ever  be  paid  out  of 
the  treasury  of  this  state,  nor  any  of  Its 
funds,  nor  any  of  the  funds  under  its  man- 
agement except  in  pursuance  of  an  appro- 
priation by  law,  nor  unless  soch  payments  be 
made  within  two  and  one-half  years  after  the 
passage  of  such  appropriation  act,  and  every 
such  law  making  a  new  appropriation,  or  con- 
tinuing or  reviving  an  appropriation,  shall 
distinctly  specify  the  sum  appropriated  and 
the  object  to  which  It  is  to  be  applied,  and 
it  shall  not  be  sufficient  for  such  law  to  re- 
fer to  any  other  law  to  fix  such  sum." 

The  following  authorities  support  the  con- 
tention that,  where  a  constitutional  provision 
fixes  salaries  of  officers  with  a  limitation, 
same  neither  to  be  changed  nor  Increased  dur- 
ing the  term  to  which  such  officer  was  ap- 
pointed or  elected,  and  a  d^nlte  time  being 
fixed  by  the  Constitution  or  statute  for  the 
payment  of  such  officer,  such  provisions  pro- 
prio  rigore  constitute  an  appropriation  out  of 
the  treasury  for  the  payment  thereof  as  the 
same  becomes  due:  Thomas  v.  Owens,  4  Md. 
189;  State  V.  Hickman,  9  Mont,  370,  23  Pac. 
740,  8  Ll  R.  A.  403;  State  v.  Kenney.  10 
Mont.  485,  26  Pac.  197;  State  v.  Weston,  4 
Neb.  216;  State  v.  Weston,  6  Neb.  16;  State 
V.  Burdlck,  4  Wyo.  272,  33  Pac.  125,  24  L.  B. 
A.  266;  People  v.  Ooodykoontz.  22  Oolo.  607, 
45  Pac.  414.  And  some  antliorities  go  to  the 
extent  that  such  is  the  effect  when  the  office 
is  created  by  statute,  and  the  salary  and  time 
of  payment  also  fixed  thereby;  Reynolds  v. 
Taylor,  43  Ala.  Nidiols  v.  Comptroller, 
4  Stew,  ft  P.  (AlaO  164;  Carr  v.  State,  127 


Ind.  204,  29  N.  B.  778,  11  U  R.  A.  870,  22 
Am.  St  Bep.  924,  The  forcing  rule  la  criti- 
cised and  not  followed  in  the  cases  of  Myers 
V.  English,  9  Cal.  341;  Pickle  v.  Finley, 
Comptroller,  91  Tex.  484. 44  S.  W.  480;  Sbat- 
tuck  V.  Kincald,  31  Or.  379,  49  Pac.  758; 
Kingsbury  v.  Anderson,  6  Idaho,  771,  51  Pac. 
744. 

In  the  case  of  Pickle  v.  Finley,  Comptrol- 
ler, supra,  Mr.  Chief  Justice  Gaines,  in  speak- 
ing for  the  SnprMoe  Court  of  Texas,  said: 
"Leaving  out  of  view  the  provision  in  our 
Constitution  which  limits  all  approprlati<ms 
to  two  years,  the  case  of  Reynolds  v.  Taylor, 
43  Ala.  420,  sustains  the  position  taken  by 
counsel.  The  Revised  Code  of  Alabama  (sec- 
tion 675)  provided  that  a  marshal  of  the  Su- 
preme Court  should  be  appointed  by  the  Judg- 
es of  the  court,  and  that  'the  annual  salary  of 
such  marshal  Is  two  thousand  dollars.*  An- 
other section  of  the  Revised  Code  (section 
210)  declares  that  the  salaries  of  all  officers 
are  payable  on  the  last  day  of  each  month.' 
It  was  held  that  these  provisions  were  an  ap- 
propriation to  pay  the  salary.  We  do  not 
concur  in  this  proi>ositlon.  The  only  case 
cited  in  Its  support  is  that  of  Nichols  v.  CoAip- 
troUer,  4  Stew.  &  P.  [Ala.]  154.  in  Which  the 
law  which  fixed  the  salary  in  question  was 
couched  in  very  different  language.  The 
words  were:  *A  salary  of  |1,749,  to  be  paid 
quarterly  out  of  any  money  not  otherwise  ap- 
propriated.* The  phrase  'not  otherwise  appro- 
priated' means  not  appropriated  to  any  other 
purpose  than  here  is  appropriated,  and  clearly 
Implies  an  intent  to  make  a  present  appro- 
priation. But  we  cannot  agree  that  the 
mere  fixing  of  the  salary  of  an  officer  Implies 
a  purpose  to  appropriate  ipso  facto  the  mon- 
ey for  Its  payment  Neither  do  we  think 
that  a  provision  in  a  general  code,  directing 
the  periods  at  which  the  salaries  of  officers 
'shall  be  payable,'  manifests  any  such  intent 
The  evident  purpose  of  such  a  provision  la 
merely  to  fix  the  time  when  the  salary  may 
be  paid,  after  the  appropriation  for  Its  pay- 
ment has  been  made.  Thomas  v.  Owens,  4 
Md.  189,  Is  a  leading  case  upon  the  same 
line.  The  Constitution  of  Maryland  provided 
that  no  money  should  be  paid  out  of  the 
treasury  except  upon  an  appropriation  made 
by  law,  created  the  office  of  comptroller,  and 
also  provided  that  be  should  receive  a  salary 
of  $2,500,  which  should  not  b^  diminished 
dnrlng  his  term  of  office.  The  words  seem  to 
have  been  'shall  recelve'-^e  same  which  are 
employed  In  the  section  of  our  Revised  Stat- 
utes now  under  consideration.  It  was  held 
that  this  was  an  appropriation.  But  It  seems 
to  us  that  the  purpose  was  to  name  and  fix 
the  amount  of  the  salary  merely,  and  not  to 
authorize  its  payment  without  a  legislative 
appropriation.  In  the  case  of  State  v.  Hick- 
man, 9  Mont  370,  23  Pae.  740  (8  L.  R.  A. 
403],  the  court  followed  this  decision,  and 
placed  the  same  construction  upon  similar 
provlsicms  in  the  ConstitutI<m  of  Montana.  In 
the  case  of  State  t.  Eenneiy,  10  Mont  485,  98 
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Pac:  197,  tbe  nun  rnllng  was  applied  to  a 
legialatiTe  enactmwt,  bat  in  that  caae  the 
atatate  not  only  fixed  the  salary  of  the  Code 
commlasloner,  the  relator  in  the  suit,  but 
alao  made  it  tbe  duty  of  Oie  comptroller,  up- 
on approval  of  the  work  of  tbe  commlssioD- 
ei^  to  draw  hla  warrant  for  the  aalarlee  of 
tbe  commissioners  under  the  act  A  direction 
tbat  tbe  comptroller  shall  draw  his  warrant 
In  favor  of  a  claimant  for  a  certain  Bum,  It 
would  seem,  is  an  appropriation.  Such,  again, 
was  the  case  of  State  t.  Bordelon,  6  La.  Ann. 
6S.  There  tbe  statute  directed  that  the 
neaaurer  sbonld  'pay'  tbe  sum  Id  question 
*iUK>n  the  warrant  of  tbe  Auditor  of  Public  Ac- 
counts out  of  any  moneys  In  the  treasury  not 
otherwise  appropriated.'  In  tbe  caae  of  State 
▼.  Weston,  4  Keb.  216.  tbe  Constitution  of 
Nebraaka  (article  16.  i  25)  provided  that  'the 
Auditor  ahall  draw  tbe  warrants  of  tbe  state 
quarto'ly  for  tbe  payment  of  tbe  salaries  of 
ail  officers  under  this  Constitution  whose  com- 
pensation Is  not  otherwise  provided  for,  which 
shall  be  paid  oat  of  any  funds  not  otherwise 
appropriated.'  This  was  held  to  be  an  ap- 
pn^lation.  That  Constitution  also  provided 
that  no  money  should  be  paid  out  of  the  treaa* 
nry  except  upon  an  appropriation  made  by 
law,  but  did  not  contain  the  further  limita- 
tion tbat  no  aEV>roprIatlon  should  extend  be- 
yond two  years.  In  the  other  cases  cited  In 
behalf  of  the  relator  which  bear  upfm  the 
point  under  consideration,  the  statutes  con- 
stmed  contained  words  which  not  only  fixed 
the  obllgatlan  of  the  state  to  pay,  but  also 
others  from  which  It  conld  be  reasonably  in- 
ferred tbat  tbe  L^slature  not  only  intend- 
ed to  fix  the  obligation,  but  also  to  provide 
for  its  payment  by  making  an  Immediate  ap- 
proprlation," 

An  approprlatl<m  la  an  authority  from  tbe 
l^lslature^  ^ven  at  Uie  pn^t  time  and  in 
legal  form  to  ttie  jwoper  office  to  apply  a 
distinctly  (Qeclfled  sum  out  of  a  designated 
fand  in  the  treasury  In  a  giveu  year  to  a 
specified  object  or  demand  against  the  state. 
Section  C6,  art.  5,  and  section  19^  art  lOt  of 
tbe  ConstltutlOB  of  Oklahoma;  Bistlne  t. 
State,  20  Ind.  828.  m  ShattnCk  t.  Klncald, 
supra,  it  is  said:  *'No  particular  expressttm  m 
set  form  of  words  is  reqalslte  wr  necessary  to 
tbe  accomidishment  of  tbe  purpose,  and  the 
appropriation  may  be  prospective  as  well  as 
in  prsesoitl;  tbat  Is.  it  may  be  made  In 
one  year  of  die  nevenues  to  accrue  in  anotb- 
«  or  future  yeats,  the  law  being  so  framed 
as  to  address  Itself  to  sndi  future  revenues.* " 
See,  bIsc^  Humbert  t.  Dunn,  84-  Cal.  57,  24 
Pac  111;  Pron  t.  Dunn,  80  Cal.  220,  22  Fac. 
148;  State  t.  Kenney,  10  Mont  486,  26  Pac. 
197;  FKAte  ▼.  Ftail^.  Comptroller,  91  Tex. 
48«,  44  8.  W.  4B0;  Campbell  v.  Board  ConWa 
vt  State  BoidlenT  &  Sailors'  Monument,  115 
Ind.  691,  IS  N.  EL  88;  Klngsbnry  v.  Aiid«- 
Btm,  8  Uabo,  TTl,  51  Pac.  744;  People  ex 
rel.  Hegwer  v.  Goodykoonts,  22  Cola  607,  45 
Pac.  414;  SUte  v.  Orlmea,  7  Wash.  191,  34 
Fac  888. 
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In  the  case  of  State  v.  Grimes,  7,  Wash,  191, 
34  PAc.  838,  the  court  said:  "Let  us  see 
whether  or  not  the  Legislature  has  made  an 
appropriation  within  the  requlranents  of  the 
constitutional  article.  Sectlona  8  and  4  of 
the  act  creating  the  State  Board  of  Land 
Commissioners,  aiq;troved  March  15,  1898 
(Laws,  p.  887),  jrovlde  as  follows: 

"  'Sec.  8.  Tbat  the  Commissioner  of  Pub- 
lic Lands  shall  receive  a  salary  of  92,000 
per  annum,  and  the  other  members  of  said 
board  shall  each  receive  a  salary  of  $2,000 
per  aunum.  and  all  members  of  said  board 
shall  be  repaid  all  expenses  actually  and 
necessarily  incurred  by  them  In  the  dis- 
charge of  their  duties,  as  herein  provided, 
to  be  paid  monthly  the  same  as  the  salariea 
and  e^>enseB  of  the  other  state  officers  are 
paid. 

"  'Sec.  4.  That  the  said  board  Is  hereby  au- 
thorized to  expend  a  sum  of  money  not  to 
exceed  tl,000  per  annum  for  sudi  clerical 
work  as  it  may  require  In  the  performance 
of  Its  official  duties ;  and  tbat  ttie  Auditor  of 
State  Is  hereby  authorized  and  required  to 
Issue  his  warrants  for  the  amounts  thus  ex- 
pended upon  vouchers  therefor,  properly  au- 
thenticated by  said  board  for  the  payment 
of  the  salaries  of  the  members  of  the  said 
board ;  and.  tbe  Treasurer  of  State  la  here- 
by directed  to  pay  the  same  out  of  any  mon- 
eys in  the  state  treasury  not  otherwise  ap- 
propriated.' 

"It  is  evident  that  the  L^slature  con- 
strued the  act  under  consideration  aa  em< 
bodying  an  appropriation  for  the  purpose  of 
carrying  the  act  Into  effect,  fbr  the  bill  Is 
entitled  'An  act  to  provide  for  the  creatloa 
of  a  State  Board  of  Land  Commissioners  for 
the  management  and  disposition  of  the  pub- 
lic lands  of  the  state,  makhig  an>ropriatlnns 
therefcnr,  and  declaring  an  emergency.'  But, 
outaide  of  any  light  which  may  be  thrown 
upon  the  intention  ot  tha  lawmakers  by  aid 
of  tbe  title,  we  are  clearly  of  the  opinion 
that  the  language  employed  In  the  body  of 
the  act  is  amply  sufficient  to  show  tbat  tbe 
intention  of  tbe  Legislature  was  to  appro- 
priate. Tliey  have  designated  the  amount, 
and  have  directed  that  it  be  iwid  out  of  any 
mtmeys  in  the  state  treasury  not  otherwise 
appropriated.  This,  we  think,  is  sufficient, 
and  tbe  apimqniatlon  contemplated  by  the 
Constitution  Is  as  plainly  indicated  as  though 
the  formal  words  'there  is  ber^y  approprtat- 
ed,'  etc,  were  used.  No  arbitrary  form  of 
expression  Is  dictated  by  the  Constitution, 
and  none  should  be  required."  Section  4, 
art  8,  of  the  Constitution  of  Wadilngton, 
1889,  Is  the  same  as  the  section  of  our  Con- 
stitution now  under  construction. 

In  the  case  of  Oarr  v.  State,  127  Ind.  204, 
26  N.  E.  778,  11  L.  B.  A.  870.  22  Am.  St 
TLep.  ^4,  It  is  held:  "An  appropriation  need 
not  be  made  In  any  particular  form  or  In 
express  terms ;  It  may  be  Implied,  It  Is  snf- 
fldent  if  the  intention  to  make  the  appro- 
priation is  clearly  evinced  by  the  language 
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empl<^ed  In  the  statute  vpm  tlie  Bvbject, 
or  if  It  l8  evident  tbat  no  eflfect  can  possibly 
be  given  a  statote  vnlen  It  be  constnicd  as 
making  the  necessary  amtroprlatlon.  Noth- 
ing more  Is  reqoldte  than  the  designation 
of  the  amount  and  the  fand  oat  of  which  It 
shall  be  paid;  bat  a  promise  to  pay,  con- 
taiaed  in  a  bond  of  the  state  lawfully  Is- 
saed,  is  not  an  appropriation."  Section  8, 
art  10.  of  the  ConBtitntion  of  Indiana,  18S1. 
proTidea  that  no  money  shall  be  drawn  from 
the  treasury  except  in  pursoance  of  appro- 
priations made  by  law.  The  Indiana  court 
under  such  a  provision  thua  holds  that  the 
amount  and  the  fund  out  of  which  it  shall 
be  paid  must  be  designated;  the  Oklahoma 
provision  (section  S,  art  65),  b^g  to  the 
effect  tbat  no  money  shall  be  paid  out  of  the 
.  treasury  except  in  pursuance  of  an  appro- 
priation by  law,  distinctly  ^edfylng  the 
amount  appropriated,  and  the  object  to  wbidi 
it  is  to  be  aK>lted.  So,  with  us,  the  amount 
shall  be  speclfled,  and  the  object  of  its  ap- 
plication must  also  be  specifically  stated; 
that  Is,  the  amount  certain  shall  be  stated 
as  well  as  the  purpose  for  whidi  it  Is  to  be 
used  and  from  what  fund. 

In  every  case  it  Is  a  question  of  legislative 
intent  to  be  ascertained  under  settled  rules 
of  conBtrucllou  from  the  language  used,  the 
context  the  necessities  and  purposes  for 
accomplishment  in  tiie  light  of  contempora- 
neous circumstances,  it  is  not  essential  to  its 
validity  that  funds  to  meet  the  same  should 
be  at  the  time  in  the  treasury ;  it  being  suf- 
ficient that  such  funds  be  levied  or  other 
proper  means  had  been  provided  for.  Mc- 
Cauley  t.  Brooks,  16  Cal.  28.  No  arbitrary 
form  of  expresBion  or  specified  words  are 
dictated  or  required  by  the  Constitution  la 
making  an  appropriation,  and  an  appro- 
priation may  be  made  by  implication  when 
the  language  employed  reasonably  leads  to 
the  belief  that  such  was  the  intention  of  the 
Legislature.  Nebraska  aeeme  to  be  the  only 
state  called  to  our  attention  holding  to  the 
contrary.  Louisiana  does  not  seem  to  hare 
Bo  held.  State  v.  Bordelon,  6  La.  Ann.  68. 
A  specific  appropriation  is  defined  In  the  case 
of  Stratton  v.  Green,  45  Oal.  149.  as  one  the 
amount  of  which  is  destgnated  by  law,  and 
therefore  capable  of  deflnite  exhaustion,  a 
fund  from  which  an  nBcertained  sum  of 
money  was  originally  segregated,  and  a  por- 
tion of  that  sum  being  drawn,  an  unexhaust- 
ed balance  remains,  which  Imlance  cannot 
be  thereafter  Increased  except  by  further 
legislative  appropriation.  See  to  the  same 
effect  Redding  v.  Bell,  4  Cal.  333.  The 
case  of  Martin  v.  Francis,  13  Kan.  (2d  Ed. 
167)  220,  harmonizes  with  the  California 
cases. 

Sections  9  and  10,  art  4,  supra,  provide 
the  fund  and  the  manner  and  the  time 
of  payment  Section  3,  art  6.  In  connec- 
tion with  said  two  sections  under  the  rule 


hereinbefore  announced,  constitutes  a  Tal- 
Id  appropriation  as  to  the  salary  of  the 
Game  Warden  In  the  sum  of  f 1,800  per  an- 
num, and  his  actual  and  necessary  traveling 
expenses,  not  to  exceed  the  sum  of  $800  a 
year,  and  in  connection  with  section  13,  art. 
e,  creates  an  apim>prlatlon  to  pay  the  sal- 
ary of  not  exceeding  eight  deputy  game 
and  fish  vrardens  in  the  sum  of  fSOO  per  year 
each,  and  their  actual,  necessary  expenses 
each,  not  to  exceed  |600  per  annum  while 
actually  employed  under  the  direction  of  the 
State  Game  and  Fish  Warden.  But  when 
considered  with  the  limitations  of  section 
66,  art  5,  Const,  supra,  and  section  56. 
which  provides  that:  "The  general  appro- 
priations bill  Shall  embrace  nothing  but  ap- 
propriations for  the  expaises  of  the  execu- 
tive, legliriatlve,  and  Judicial  departments 
of  the  state,  aod  for  interest  on  the  pnbllc 
debt  The  salary  ot  no  officer  or  employe 
of  the  stat^  or  any  subdivision  thereof,  shall 
be  increased  in  such  l>ill,  nor  shall  any  ap- 
propriation be  made  therein  for  any  snch 
officer  or  employe,  nnless  his  employment 
and  the  amount  of  his  salary,  shall  have 
been  already  provided  fbr  by  law"— clearly 
shows  that  a  continuing  appropriation  Is  not 
permissible  under  our  Constitution.  In  none 
of  the  authorities  that  we  have  been  able  to 
find,  where  a  continuing  appropriation  was 
permitted,  were  such  sections  as  66  and  60, 
art  6,  supra,  contained  at  that  tlmew  See, 
also,  People  ex  rel.  Richardson  v.  Simiance, 
8  Colo.  630,  9  Pac.  eS8;  In  re  Continuing 
Appropriations,  18  Colo.  195,  32  I^c.  272. 
I'he  result  Is  that  such  appropriation  Is  ef- 
fective only  for  2^  years  after  the  passage 
of 'said  act  by  the  L^lslature. 

But  the  question  here  further  arises:  IB 
the  salary  of  a  stenograplier  emplt^ed  by 
the  State  Game  and  Fish  Warden,  sncb 
compensation  being  paid  to  said  stmogra- 
pher  as  an  actual  and  necessary  office  ex- 
pense, a  valid  apprc^riatlon?  Secti<m  8,  art. 
6,  provides  that  the  State  Game  and  Flsb 
Warden  shall  be  reimbursed  for  his  actual 
office  expenses,  including  expenses  of  catch- 
ing and  shipping  game  for  propagating  pur- 
poses,  to  be  paid  monthly  in  the  same  man- 
ner as  his  salary  and  traveling  expenses.  A 
valid  appropriation  under  the  provisions  of 
our  Constitution  must  distinctly  specify  the 
sum  and  the  object  to  which  it  is  to  be  ap- 
plied. The  object  is  distinctly  specified,  but 
the  sum  appropriated  for  actual  and  neces- 
sary office  expenses  is  not  Bet  out  or  dis- 
tinctly specified  In  any  of  the  provisions  of 
the  act  called  to  our  attention,  and  in  thet 
respect  the  act  fails.  Under  the  provisions 
of  thlB  act,  It  seems  tbat  for  sudi  sum  or 
Bums  as  may  be  expended  by  the  game  and 
fish  commissioner  for  actual  and  necessary 
office  expense  a  debt  against  such  fund  Is 
created,  but  can  be  realized  on  by  an  appro- 
priation only,  spedflcally  des^natlng  the  Bum, 


Digitized  by 


OkL) 


OITT  OF  EL  RENO  t.  CLETELAND-TRINIDAD  FATING  00. 


163 


ss  wtAl  u  the  object  or  purposes  fw  whldi 
tbe  appropriation  is  made. 

The  jadement  of  tbe  lower  courts  Is  re- 
versed and  remanded,  witb  lustmctlons  to 
dlsmlsB  tlie  imUtton.  All  tbe  Jvstlces  con- 
cur. 


CITT  OF  EL  RENO  et  al.  t.  CLEVELAND- 
TRTNIDAD  PAVING  CO. 
(Sapreme  Court  of  Oklahoma.   Feb.  8^  1010.) 

(Syllabut  bv  the  Court.) 

1.  JUDGVEivT  (i  704*)— Res  Judicata. 

The  fact  that  the  iMrties,  plaintiff  In  error 
and  defendant  in  error,  in  the  instant  case  were 
not  placed  io  adversary  poBitions  as  parties  in 
the  former  case  will  not  deprive  the  mial  judg^ 
ment  therein  of  its  force  and  effect  when  pleaded 
aa  an  estoppel  to  the  instant  case,  provided  they 
were  all  proper  parties  to  the  first  case,  and  the 
questions  now  raised  were  or  conid  have  been 
as  fully  asserted  and  maintained  in  the  former 
aoit  as  this. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  I  1229;  Dec.  Dig.  {  704.*] 

2.  JuDOiiENT  (S  656*)— Res  Judicata. 

A  judgment  rendered  upon  a  demurrer  to  a 
petition  or  complaint  between  tbe  same  parties 
and  on  tbe  same  facts  pleaded  in  a  subaequent 
action  is  final  and  conclusive  until  reversed  on 
appeal,  and  is  a  bar  to  any  subsequent  action 
based  thereon. 

lEd.  Note.— For  oOier  cases,  see  Judgment, 
Cent  Dig.  I  1167 ;  Dec.  Dig.  |  656.*] 

3.  MUKICIPAL  COBPOBATIONB  (S  903*)  —  lU- 
PKOVEMENTB — INJUNCTION  BT  TaXPATEB. 

A  resident  taxpayer  of  an  improvement  dis- 
trict  in  a  city  of  the  first  class,  although  he 
shows  no  iiieclal  private  interest,  may  invoke 
the  Interposition  of  a  court  of  equity  to  restrain 
the  carrying  into  effect  of  an  invalid  contract 
for  paving  and  guttering  said  improvement  dis- 
trict,  and  such  suit  U  not  premature  because 
conuneneed  before  the  passage  of  the  assessment 
ordinance  and  the  creation  theielqr  of  a  Hen 
against  his  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2150;  Dec.  Dig.  { 
©OS-*! 

4.  MUKICIPAL  COBPOBATIONS  (|  1000*)-t-Iu- 
FBOVnfENTa  ~  InVALID  CO NT BACT  —  ACTIO « 
BT  TaXPATEKS. 

Such  a  suit  may  properly  be  brought  in  the 
name  of  one  or  more  of  the  taxable  inhabitants 
of  the  district  for  themselves  and  all  others  sim- 
ilarly situated,  and  tbe  court  should  then  regard 
it  in  the  nature  of  a  public  proceeding  to  test 
tbe  validity  of  the  conwrate  acts  sought  to  be 
impeached,  and  deal  with  andf  control  ft  accord- 
ingly. 

[Ed.  Note.— For  other  cases,  see  Municipal 
C^^retions,  Gent  Dig:  1  21G9;  Dea  Dig.  I 

Ql  Judgment  ({  704*)— Rn  Jxtdzoata— Idek- 

TITT  OF  ISaUEfl. 

When  a  resident  taxpayer  of  an  Improve- 
ment district  in  a  city  of  the  first  class  brings  a 
suit  for  himself  and  all  others  similarly  situated 
against  certain  defendants  to  enjoin  the  carry- 
ing into  effect  of  a  contract  for  paving  and  gut- 
tering said  district  upon  tbe  ground  that  said 
contract  was  invalid,  and  a  final  judgment  ad- 
verse to  said  plaintifh  Is  entered  therein  and  re- 
mains unappeated  from,  there  Is  sufitcient  Iden- 


tLtj  between  Oie  parties  filinr  nidi  suit  and  * 
subsequent  suit  lHrou|ht  b^  one  of  tbe  defend- 
ants of  the  former  suit  against  his  codefendants, 
wherein  the  validity  of  said  contract  is  involved, 
to  justify  tbe  pleading  of  the  decree  entered  in 
the  first  suit  as  res  judicata  as  to  all  questions 
concerning  the  validity  of  the  contract  that  are 
identical  in  both  cases,  and  that  were  or  could 
have  been  tried  in  the  former. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1229;  Dec  Dig.  {  704.*] 

6.  Injunction  (S  85*)— Bnfobceuent  op  Ih- 

VALID  OBDINANCB. 

If  an  ordinance  be  passed  and  is  invalid, 
the  jurisdiction  of  the  courts  may  then  be  in- 
voked for  the  protection  of  private  rights  tliat 
may  be  violated  by  its  enforcement 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  1^  156;  DecTBig.  1  85.*] 

Error  from  District  Court  Canadian  Cotm- 
ty;  Frank  M.  Bailey,  Judge. 

Action  by  the  Cleveland-Trinidad  Paving 
Company  against  the  City  of  El  Reno  and 
others.  Judgment  for  plaintiff  and  defoid* 
ants  bring  error.  Afflrmed. 

R.  B.  Forrest  and  Lucius  Babcock,  for 
plaintiffs  in  error.  M.  D.  Llbby  and  D.  O. 
WestenhaTer,  for  defendant  In  error. 


KANE,  J.  This  was  a  suit  commenced  by 
the  defendant  in  error,  plaintiff  below,  against 
the  city  of  EI  Reno,  Okl.,  J.  A.  La  Bryer, 
mayor  of  said  city,  F.  T.  Stackpole,  city 
clerk  of  said  city,  G.  C>  Brown,  T.  J.  Abbott, 
John  W.  Freeborn,  A.  L.  Nicholson,  L.  J. 
Stoneman,  William  Derlne,  J.  M.  Carter, 
and  W.  B.  Roberts,  cooncllmen  of  said  ctty, 
to  enjoin  them  from  publishing  and  patting 
Into  effect  an  ordinance  r^)eallng  a  certain 
assessing  ordinance  passed  by  tbe  authorities 
of  said  city  for  tbe  purpcwe  of  providing  a 
means  to  pay  for  paving  a  certain  portion 
of  said  d^,  for  the  performance  of  which 
work  the  plaintiff  and  the  dty  authorities 
had  entered  Into  a  contract  The  petition 
seta  out  In  full  all  the  proceedings  of  tbe 
council  In  relation  to  tbe  authorization  of 
such  Improvement,  tbe  making  and  enter- 
ing into  tbe  contract  with  the  plaintiff,  the 
appraisement  and  apportionment  of  tbe  ben- 
efits therefrom  to  the  lots  and  tracts  of 
land  In  the  improrement  district,  the  oon- 
flrmatlon  of  such  appraisement  and  appor^ 
tionment,  tbe  passage  of  tbe  assessing  ordi- 
nance, tbe  adoption  of  tbe  resolution  provid- 
ing for  the  Issuance  of  the  bonds  In  payment 
thereof,  and  the  snbsequent  proceedings  ap- 
proving tbe  estimate  and  authorizing  the 
bonds  to  be  executed  and  delivered  in  pay- 
ment therefor.  The  petition  furtber  sets  ont 
the  proceedings  where^  tbe  council  at- 
tempted by  ordinance  to  repeal  such  assess- 
ing ordinance,  and  further  alleges  tbat  the 
passage,  approval,  and '  publication  of  said 
repealing  ordinance  will  cause  ^11  persons 
owning  property  in  said  district  to  refrain 
from  paying  the  installment  of  tbe  assess- 
ments falling  due  on  tbe  Ist  of  September. 
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1900,  and  would  thereby  deprive  the  plalDtlff 
of  SQCb  parment  aa  la  dne  under  the  tmma 
of  hla  contract;  that  the  defendant  the  ci^ 
clerk,  and  other  def^idanta,  threaten  to  and 
will  cause  aald  repealing  wdlnance  to  be 
published,  unless  restrained;  that  the  re- 
pealing ordinance  is  an  attempt  to  violate 
the  terms  of  the  contract  between  the  plain- 
tiff and  the  city;  that  the  mayor  and  coun- 
dlmen  had  no  power  or  authority  to  repeal 
the  same  upon  the  grounds  and  for  the  rea- 
son set  forth  in  the  repealing  ordinance; 
that  there  1b  no  valid  ground  or  reason  ex- 
isting aufSdent  to  Justify,  authorize,  or  em- 
power the  mayor  and  councUmen  of  said 
city  of  EA  Reno  to  repeal  said  assessing  ordi- 
nance ;  that  said  ordinance  attempting  so  to 
repeal  the  assessing  ordinance  Is  null  and 
void ;  that,  If  it  is  permitted  to  stand  and 
be  published,  It  will  cast  a  clond  upon  the 
validity,  and  destroy  the  value  of  the  bonds 
dne  and  to  become  due  to  the  platntllT  under 
and  by  virtue  of  Its  contract,  and  will  there- 
by deprive  the  plaintiff  of  the  means  of  per- 
forming Its  contract,  to  Its  great  and  Irrep- 
arable Injury  and  damage.  The  answer  of 
the  defendants  as  supplemented  by  an  agreed 
statement  of  facts  raises  the  question  as  to 
the  suiftclency  of  the  proceedings  had  by  the 
city  authorities  to  authorize  the  making  of 
a  valid  contract  for  such  street  Improve- 
ments, and  also  raises  the  question  of  the 
power  of  the  court  to  enjoin  the  action  of 
the  couDcil,  on  the  assumption  that  such  ac- 
tion Is  legislative  in  its  character,  and  beyond 
the  control  of  the  courts.  The  reply  of  the 
plaintiff  introduces  two  affirmative  defenses, 
only  one  of  which  It  will  be  necessary  to  no- 
tice. It  avers:  That  one  J.  E.  Jones,  the 
owner  of  property  in  said  street  Improvement 
district,  brought  an  action  In  the  district 
court  of  Canadian  county,  the  same  court 
wherein  this  proceeding  was  begun,  which 
was  Anally  beard  and  disposed  of  on  the 
20tfa  day  of  January.  1909.  That  the  plain- 
tiff in  that  case  made  the  Cleveland-Trinidad 
Paving  Company  and  the  mayor  and  mem- 
bers of  the  city  council  of  Kl  Reno  parties 
defendant,  and  afterwards,  by  order  of  the 
court,  the  city  of  El  Reno  was  also  made  a 
[mrty  defendant.  That  the  plaintiff  in  that 
case  brought  bis  action  on  behalf  of  bimself 
and  all  other  property  owners  similarly  sit- 
uated In  said  paving  district  for  the  purpose 
of  enjoining  the  carrying  Into  effect  the  same 
contract  Involved  in  this  case.  That  all  of 
the  grounds  of  objection  to  the  validity  and 
regularity  of  any  and  all  of  the  proceedings 
upon  which  this  contract  Is  based  that  are 
made  In  this  case  were  made  In  that  That 
a  general  demurrer  was  filed  to  the  petition 
in  that  case  by  all  the  defendants,  the  Cleve- 
land-Trinidad Paving  Company  also  filing  an 
answer  thereta  That  on  the  20th  day  of 
January,  1909,  the  court  heard  that  case 
upon  the  demurrers,  and  sustained  the  same. 
Thereupon,  the  plaintiff  refusing  tp  plead 
further,  and  announcing  to  the  court  that  he 


stood  upon  Us  amended  petition,  the  court 
found  for  ttie  defendants  and  rendered  judg- 
meat  against  the  plaintiff,  to  the  effect  that 
he  take  nothing  by  his  action,  and  that  the 
defmdants  and  each  of  them  go  hence  with- 
out day,  etc.  That  this  judgment  remains  In 
full  force  and  effiect,  unreversed  and  not  ap- 
pealed from.  On  the  2Stb  day  of  September, 
1909,  the  caae  at  bar  came  on  to  be  heard 
upon  the  questions  raised  by  the  foregoing 
pleadings,  and  upon  the  stipulation  embody- 
ing the  evidence.  On  the  same  day  the 
court,  by  its  final  judgment,  decreed  the  re- 
pealing ordinance  to  be  null  and  void  and  of 
no>  force  and  effect,  and  that  the  cloud  cre- 
ated by  the  passage  and  the  approval  of  the 
same  upon  the  plaintiff's  contract  and  the 
bonds  authorized  to  be  issued  in  payment  of 
the  work  done  and  to  be  done  thereunder 
is  removed  and  cleared.  The  defendants, 
and  each  of  them,  were  perpetually  enjoined 
from  publishing  said  ordinance,  and  from 
taking  any  other  or  further  action  for  the 
purpose  of  putting  the  same  into  force  and 
effect  To  reverse  this  decree,  this  proceed- 
ing In  error  was  commenced  In  this  court. 

If  the  plea  of  res  judicata,  interposed  by 
the  reply  of  the  defendant  in  error,  is  fully 
sustained  and  ample  to  estop  the  plaintiffs  in 
error  in  this  case  from  again  litigating  the 
same  questions  that  were  litigated  In  the  case 
of  J.  Jones  V.  City  of  El  Reno  et  al.,  it  will 
not  be  necessary  for  us  to  examine  in  detail 
the  proceedings  upon  which  the  contract  in 
this  case  is  based.  Jones  was  a  property 
owner  in  the  paving  district,  and  sued  on  t>e- 
half  of  himself  and  all  others  similarly  situ- 
ated. The  Cleveland-Trinidad  Paving  Com- 
pany and  the  city  of  Bl  Reno,  the  real  parties 
In  interest  in  the  present  case,  were  parties 
defendant  In  the  Jones  Case.  The  purpose 
of  that  suit  was  to  enjoin  the  carrying  Into 
effect  the  contract  herein  set  out,  and  the 
grounds  with  one  exception  which  will  be 
hereaftw  noticed,  upon  which  Jones  sought 
relief,  were  the  same  as  those  ui^d  as  a 
defense  to  the  case  at  bar.  The  fact  that 
the  plaintiff  In  error  and  defendants  In  error 
were  all  dtfendants,  and  not  placed  In  an 
adversary  position  in  the  Jones  Case,  does 
not  deprive  the  flnal  jndgmoit  therein  of  Its 
force  and  effect  ^e  flnal  Judgment  Is  none 
the  leas  an  estoppel  as  to  all  mattera  In  Is- 
sue because  the  parties,  plaintiff  and  defoid- 
ant.  In  the  second  suit,  wwe  arrai^ed  as  co- 
plalnUffii  and  codefendants  in  the  former  suit. 
Corcoran  v.  C.  St  O.  Canal  Ca,  94  U.  8.  741, 
24  Ll  Ed.  190;  Marine  Bank  t.  Heller.  94 
Md.  213,  00  Atl.  S21;  Waldo  T.  Waldo,  S2 
Nlch.  01,  94,  17  N.  W.  709,  Tia  In  the  last 
cited  case  the  plaintiff  In  the  second  action 
asserted  rights  different  from  those  estab- 
lished by  the  decree  In  the  first  action,  and, 
replying  to  his  contention  that  he  was  not 
couclusively  bound  by  the  farmer  decree  be- 
cause he  was  a  codefendant,  the  opinion  says: 
"The  right  now  claimed  by  complainant  could 


Digitized  by 


OklO 


CITT  OF  EL  BENO  t.  GLBTELANI>-TBINIDAD  PAVING  00. 


165 


bare  bees  as  folly  asserted  and  maintained  In 
the  fonoer  snit  as  In  tUs.  It  was  competent 
for  tbe  court  In  that  case,  upon  the  pleadtngs 
and  such  proofs  as  were  proper  In  the  case, 
to  make  a  decree  determining  and  establish- 
ing the  rights  and  Interests  of  each  of  the 
parties  without  the  necessity  of  a  crofls-blll 
or  other  proceeding  for  afflrniatlTe  r^Ief. 
•  •  •  The  complainant  was  a  necessary 
party  In  the  first  suit  (see  Story's  Eq.  Plead. 
[6th  Ed.]  H  72,  ISO.  and  cases  there  dted), 
and,  being  such  par^,  he  was  a  party  to  ev- 
ery issue  Joined  and  litigated  In  It  that  conid 
In  any  way  affect  his  Interests  or  his  rights, 
and  mast  be  concladed  by  the  decree  upon 
those  Issues,  and.  If  he  did  not  maintain  his 
rights,  the  decree  is  no  less  binding  so  long 
as  he  bad  the  opportunity  and  neglected  to 
do  so." 

To  tbe  same  effect  are  Goldscbmtdt  t.  Coun- 
ty of  Nobles,  37  Minn.  49,  33  N.  W.  544; 
Stallcnp  V.  Tacoma,  13  Wash.  141,  42  Pac. 
541,  52  Am.  St  Rep.  25;  Secor  et  al.  r. 
Singleton  et  al.  (a  a)  41  Fed.  725.  That  a 
judgment  rendered  upon  a  general  demurrer 
being  sustained  is  none  the  less  a  final  Judg- 
ment upon  the  merits  has  been  settled  by  this 
court  In  Pettis  et  ux.  t.  McLaln  et  al..  21  Okl. 
S21,  9S  Pac.  927,  the  same  case  holding  also 
that:  "A  Judgment  rendered  upon  a  demur- 
rer to  a  petition  or  complaint  between  the 
same  parties  and  on  the  same  facts  pleaded 
in  a  subsequent  action  Is  final  and  conclusive 
until  reversed  on  appeal,  and  Is  a  bar  to  any 
snbsequ^t  action  based  thereon."  Whether 
then  the  Judgment  In  the  Jonea  Case  Is  res 
Judicata  d^ends  upon  two  Inquiries:  (1)  Tbe 
suit  being  commenced  before  tbe  passage  of 
the  assessing  ordinance  and  tbe  creation  there- 
by of  a  lien  against  bis  property  (plalntifTs), 
was  it  prematurely  commenced?  (2)  If  not, 
bad  the  plaintiff  a  right  as  the  representative 
of  other  property  owners  similarly  situated 
to  bring  the  suit,  and  thereby  preclude  all 
members  of  tbe  class  from  again  litigating 
tbe  same  cause  of  action  /  That  the  plaintiff's 
suit  was  not  prematurely  brought  Is  settled 
In  tbis  state  In  Eellt^  v.  School  District  No, 
la  Comanche  Co.,  IS  Okl.  285,  74  Pac.  110. 
It  was  then  held  that:  "A  reeldeat'  taxpayer, 
al  though  be  shows  no  special  private  Interest, 
may  Invoke  the  Interposition  of  a  court  of 
equity  to  {wevmt  an  Illegal  disposition  of  the 
money  of  the  municipality  or  the  illegal  crea- 
tion of  a  debt  which  he  In  common  with  other 
property  owners  may  othwwlse  be  compelled 
to  pay-  Injunction  at  tbe  suit  of  a  taxpayer  Is 
tbe  lODper  remedy  to  restrain  a  school  district 
from  contracting  for  or  constructing  school 
bouses  at  unauthorized  irtaces,  and  contract- 
ing llablUtles  therefor  which  tbe  district 
would  be  liable  for  and  the  taxpayers  re- 
quired  to  pay."  To  tbe  ssme  ^ect  is  Han- 
nan  r.  Board  of  Education  of  the  City  of 
lAwton  (decided  at  tbe  last  term  of  this 
court,  and  not  yet  officially  reported)  107 
Pac  646.  The  fonrtb  paragraph  of  tbe  sylla- 


bus to  the  Hannan  Que  reads:  "A  resldait 
taxpayer,  although  be  shows  no  Qtedal  pri- 
vate interest,  may  Invoke  tbe  interposition  of 
a  court  of  equity  to  prevoat  an  illegal  dispo- 
sition of  the  money  of  a  municipality,  or  the 
Illegal  creation  of  a  debt  which  he^  in  com- 
mon with  other  property  owners,  may  othw- 
wlse be  compelled  to  pay." 

Having  reached  tbe  concltudon  that  a 
resident  taxpayer  may  Invoke  tbe  lnt«posl- 
tlon  of  a  court  of  equity  to  prevent  an  Illegal 
diQKieltlon  of  tbe  money  of  a  municipality 
or  the  illegal  creation  of  a  debt  which  he  in 
common  with  other  properiy  owners  may  be 
compelled  to  pay.  It  follows  l<^cally  that.  In 
the  absence  of  legislation  restricting  the  right 
to  Interfere  In  such  cases  to  the  proper  public 
ofllcers  of  such  municipality,  any  taxable  In- 
habitant may  be  allowed  to  maintain  such 
suit  in  behalf  of  himself  and  all  others  simi- 
larly situated  to  prevent  or  avoid  the  Ul^I 
or  wrongful  act  "Certainly,  In  the  absence 
of  legislation  restricting  the  right  to- inter- 
fere In  such  cases  to  public  officers  of  tbe  state 
or  covmty,  there  would  seem  to  be  no  sub- 
stantial reason  why  a  bill  by  or  on  behalf  of 
individual  taxpayers  should  not  be  entertained 
to  prevent  tbe  misuse  of  corporate  powers. 
The  courts  may  be  safely  trusted  to  prevent 
the  abuse  of  process  in  such  cases."  Cramp- 
ton  V.  Zabrlskie  et  al.,  101  U.  S.  601,  25  L. 
Ed.  1070.  Dillon  on  Municipal  Corporations, 
S  915,  states  the  rule  as  follows:  "If  the 
property  or  funds  of  such  a  corporation  be 
Illegally  or  wrongfully  interfered  with,  or 
its  powers  be  misused,  ordinarily  the  action 
to  prevent  or  redress  the  wrong  should  be 
brought  by  and  In  the  name  of  the  corpora- 
tion. But  If  the  ofllcers  of  the  corporation 
are  parties  to  the  wrong,  or  If  they  will  not 
discharge  their  duty,  why  may  not  any  In- 
habitant and  particularly  any  taxable  Inhab- 
itant be  allowed  to  maintain  In  behalf  of  all 
similarly  situated  a  class  suit  to  prevent  or 
avoid  the  illegal  or  wrongful  act?"  The  same 
distinguished  author,  further  discussing  the 
same  proposition.  In  section  922,  says:  "Tbe 
existence  of  such  a  power  In  the  state  or  Its 
proper  public  officer  is  not  Inconsistent  with 
the  right  of  any  taxable  Inbabltaut  to  bring 
a  bill  to  prevent  tbe  corporate  authorities 
from  transcending  their  lawful  powers  where 
the  effect  will  be  to  Impose  upon  blm  an  un- 
lawful tax  or  to  increase  his  burden  of  taxa- 
tion. Mudi  more  clearly  may  this  be  done 
when  tbe  right  of  the  public  officer  of  tbe 
state  to  interfere  is  not  admitted  or  does  not 
exist,  and  in  such  case  It  would  seem  that  a 
bill  might  prop»ly  he  Inought  In  the  name 
of  one  or  more  of  tbe  taxable  inhabitants 
for  themselves  and  all  others  similarly  situ- 
ated, and  that  tbe  court  should  tbm  regard 
It  In  the  nature  of  a  public  proceedli^  to  test 
the  validity  of  the  corporate  acts  sought  to 
be  Impeached  and  deal  with  and  control  It  ac- 
cordingly." 

Treating  the  Jonea  Case  then  as  a  public 
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proceeding  to  teat  the  validity  of  the  acta 
sought  to  be  Impeached,  all  gaestloDS  that 
were  or  could  have  been  litigated  at  that 
time  by  him  or  any  other  property  owner 
of  the  same  class  afTectiiig  the  validity  of  the 
proceedings  of  the  city  authorities  or  of  the 
contract  predicated  thereon  miut  of  necessity 
be  res  Jodlcata.  If  this  were  not  the  rule, 
Jones  might  have  prosecuted  his  case  to  the 
Suprune  C!ourt,  and  the  judgment  of  the 
district  court  against  him  be  affirmed,  and 
then  his  next  door  neighbor  in  the  same  pav- 
ing district  might  bring  a  similar  suit,  go 
through  the  same  formula,  and  so  on,  until 
all  the  Inhabitants  In  that  district  had  their 
torn  in  court.  On  this  proposition  the  case 
of  Sabin  V.  Sherman,  28  Kan.  289,  la  strong- 
ly In  point  In  that  case  Benton  and  others, 
citizens  and  taxpayers,  had  filed  a  petition 
to  enjoin  the  canvass  of  the  votes  In  an  Sec- 
tion resulting  In  the  relocation  of  a  county 
seat  ^e  decision  was  adverse,  and  was  af- 
firmed by  the  Supreme  Court  The  plaintiff 
in  this  case,  thereafter  being  a  citizen  and 
taxpayer,  brought  another  action  to  enjoin 
the  county  commissioners  from  canvaffilng 
the  vote.  It  was  held  that  the  former  judg- 
ment was  a  bar.  Mr.  Chief  Justice  Horton, 
in  delivering  the  opinion  of  the  court,  says 
on  this  [K)lnt:  "It  appears  from  tb»  record 
that  the  case  of  Benton  v.  Nason,  supra  [26 
Kan.  658],  was  trfed  upon  lts«  merits,  and 
the  judgment  therein  rendered  affirmed  by 
this  court  We  perceive  no  error  in  the  rul- 
ing of  the  district  court  Although  the  plain- 
tiff was  not  the  same  as  In  Benton  v.  Mason, 
yet  It  was  the  same  Interest  which  was  plain- 
tiff ;  and,  where  one  case  Involving  the  coun- 
ty seat  Question  has  been  heard  upon  the 
merits  and  decided,  county  commissioners 
ought  not  to  be  exposed  to  repeated  suits 
from  different  parties.  If  this  be  not  true, 
then  It  follows  that  it  Is  within  the  power 
of  those  who. may  be  dissatisfied  with  the  re- 
sult of  a  county  seat  election  to  defeat,  al- 
most forever,  the  canvass  of  the  returns  of 
the  election  by  continued  institution  of  new 
suits."  Harmon  et  al.  v.  Auditor  of  Public 
Accoants  et  al.,  123  111.  122.  13  N.  161,  5 
Am.  St.  Rep.  G02,  Is  a  case  In  point  on  the 
proi>ositlon  that  some  may  sue  on  behalf  of 
all,  and  that  a  judgment  In  such  suit  Is  res 
judicata  as  to  all  others  similarly  situated. 
In  that  case  originally  six  property  owners 
and  taxpayers  filed  a  bill  specially  stating 
it  to  be  on  b^alf  of  themselves  and  others '. 
for  the  purpose  of  enjoining  the  town  of  Mt 
Morris  and  Its  officers  from  Issuing  bonds  to 
the  Chicago  &  Iowa  Railroad  Company.  A 
final  decree  was  rendered  in  this  case  deny- 
ing relief,  and  the  bonds  were  Issued  and  de- 
livered to  the  railroad  company.  Afterwards 
four  other  and  different  taxpayers  brought 
salt  to  enjoin  the  collector  from  paying  the 
principal  or  Interest  of  these  bonds  or  from 
collecting  taxes  on  the  property  of  the  plain- 
tiff and  others  to  pay  the  same.  The  pro- 
ceedings In  tiie  first  case        set  np  in  the 


last  as  a  bar.  The  court  held  that  the  pro- 
ceedings In  the  former  case  were  a  bar  to 
the  last  suit,  notwithstanding  the  taxpayers 
In  the  first  suit  did  not  ^pressly  profess  to 
sue  on  behalf  of  themselves  and  all  other 
taxpayers.  Mr.  Justice  Magrnder  in  deHver^ 
ing  the  opinion  of  the  court  says  on  this 
point :  "The  present  suit  was  b^nn  by  Har- 
mon and  others,  also  taxpayers  and  property 
owners  of  the  town,  as  representatives  of  the 
same  das^  for  whose  benefit  the  Pinckney 
hill  was  filed.  The  complainants  in  this  pro- 
ceeding were  represented  by  the  complain- 
ants in  the  former  suit  snd  are  thwefore 
bound  by  the  decree  there  entered.  The  rem- 
edy in  suits  of  the  character  here  Indicated 
Is  in  the  interest  of  a  class  of  individuals 
having  common  rights  that  need  protection, 
and.  In  the  pursuit  of  that  remedy,  Individu- 
als have  the  right  to  represent  the  class  to 
which  they  belong.  This  Jurisdiction  In  some 
respects  rests  on  the  principles  of  a  proceed- 
ing In  rem."  We,  therefore,  think  that  there 
Is  sufficient  Identity  between  the  parties  filing 
the  present  bill  and  those  who  filed  the  blU 
In  the  Pinckn^  Case  to  Justify  the  pleading 
of  the  decree  entered  there  as  res  Judicata  in 
this  case.  The  views  here  expressed  are  sus- 
tained by  the  following  authorities:  State  T. 
a  A  L.  Railroad  Co.,  13  S.  C.  290 ;  Terry  T. 
Town  of  Waterbury,  33  Conn.  526 ;  Sabln  v. 
Sherman,  28  Kan.  289;  Smith  v.  Swormstedt 
16  How.  303,  14  L.  Ed.  942.  Other  cases  to 
the  same  effect  are  Stallcup  v.  Tacoma,  13 
Wash.  141,  42  Pac.  541,  52  Am.  St.  Rep.  25 ; 
Gallaher  v.  City  of  MoundsvIUe,  34  W.  Va. 
730,  12  S.  E.  859,  26  Am.  St  Rep.  942 ;  Ash- 
ton  et  al.  V.  City  of  Rochester  et  al.,  133  N. 
Y.  187,  30  N.  E.  965,  31  N.  E.  334,  28  Am.  St 
Rep.  619 ;  Dewey  v.  St  Albans  Trust  Co., 
60  Vt  1,  12  AU.  224,  6  Am.  St  Rep.  84;  Cin- 
cinnati et  al.  V.  Emerson,  S7  Ohio  St.  132, 
48  N.  E.  667.  We  have  examined  the  brief 
of  counsel  for  plaintiff  in  error  with  care, 
and  find  that  with  one  exception  every  ques- 
tion they  argue  was  or  could  liave  been  liti- 
gated In  the  Jones  Case.  Under  our  view  of 
the  law,  It  will  not  be  necessary  to  notice 
these  propositions  further. 

The  question  in  this  case  not  settled  In  the 
Jones  Case  involves  the  right  of  the  defend- 
ant In  error  to  enjoin  the  publication  and 
putting  into  effect  of  said  repealing  Ordinance. 
The  position  of  plaintiff  In  error  is  that  In 
order  to  give  the  relief  sought  In  this  action 
It  Is  necessary  to  control  by  Injunction  the 
legislative  discretion  of  a  municipal  council. 
A  correct  statement  of  the  rule  Invoked  by 
counsel  may  be  found  In  22  Cyc.  p.  890,  as 
follows:  "The  general  rule  Is  that  a  mnnltv 
Ipal  corporation  In  the  exercise  of  legislative 
power  In  relation  to  the  subjects  committed 
to  its  jarlsdlctlon  can  no  more  be  enjoined 
than  can  the  It^slatnre  of  the  state.  There 
are  exceptions,  however,  to  this  doctrine  of 
noninterference,  as  where  the  mere  passage 
of  the  ordinance  would  Immediately  occasion, 
or  would  be  feilowed  by,  some  irreparable 
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IMS  or  Injnry  berond  the  power  of  redress 
by  subsequent  Judicial  proceedings,  or  where 
it  would  cause  a  multiplicity  of  suits.  So  a 
<IistInctlon  bas  been  drawn  between  a  case 
where  the  municipality  is  acting  in  Its  gOT- 
«mmental  or  public  character  with  discretion- 
ary authority  and  where  It  Is  acting  as  the 
owner  of  property.  Furthermore,  if  the  ordi- 
nance, the  passing  of  which  is  sought  to  be 
enjoined,  is  not  within  the  legislative  discre- 
tion of  the  municipal  body,  there  Is  no  ques- 
tion as  to  the  Jurisdiction  to  grant  an  In- 
Jtmction."  In  IfcQuilllu  on  Municipal  Ordi- 
nances, {  163,  the  general  mle  of  uoninterfer* 
ence  la  in  substance  stated  as  abovey  and  the 
exception  to  the  rule  is  stated  in  the  follow- 
ing language:  "The  exception  to  the  rule 
would  seem  to  be  limited  to  cases  where  the 
goTerulng  body  of  the  municipality  has  no 
power  to  act  on  the  particular  subject,  legls- 
latlvely,  at  all,  or  where  the  threatened  act  Is 
not  I^^atlve,  but  purely  ministerial,  or 
where  such  body  is  clothed  with  certain  pow- 
ers, bat  threatens  to  go  beyond  or  outside  of 
such  powers,  and  thereby  Invade  the  property 
or  property  rights  of  complainant,  or  where 
such  body  threatens  to  squander  or  divert 
some  fund  or  property  held  by  It  or  some  of 
Its  officials  in  trust  for  its  taxpayers  and  dtl- 
xeiM."  At  the  time  this  action  was  com- 
menced,  the  council  had  performed  the  formal 
function  of  adopting  in  regular  session  the  re- 
pealiiv  ordinance  complained  of.  The  pur- 
pose of  this  suit  is  to  restrain  its  publication 
by  tbe  city  clerk  and  the  putting  of  same  in* 
to  force  and  effect  by  the  dty  and  its  execih 
tlTB  oittcen.  The  qoestion  at  issue  Is  whether 
or  not  the  court  may  enjoin  the  publication 
of  an  ordinance  or  action  oa  the  part  of  the 
city  officials  putting  into  force  and  effect  an 
ultra  Tires  act  taking  the  form  of  an  ot^ 
dlnance,  and  remove  Uie  dond  created  there- 
by npon  tbe  title  to  private  property.  In  the 
«aBe  ot  Mew  Orleans  WaterwoAs  t.  Nov  Or- 
leans, 164  n.  &  471,  17  Sup;  Ct  161,  41  1^ 
Ed.  518,  Mr.  Justice  Harian,  who  delivered 
the  (pinion  of  the  court,  in  speaking  of  this 
pn^sltion,  says:  "If  an  ordinance  be  passed 
nnd  is  Invalid,  the  Jurisdiction  of  the  courts 
may  then  be  invoked  for  tbe  protection  of 
private  rlgbts  that  may  be  vitiated  by  ite  ea- 
forcement"  It  being  settted  that  all  of  the 
proceedings  of  tbe  dty  authorities  up  to  the 
time  of  letting  said  contract  were  regular, 
after  the  letting  of  the  contract  no  discretion 
of  any  kind  is  vested  in  tbe  dty  or  Its  mu- 
nldpal  council.  Whether  its  action  in  dedai^ 
Inc  a  necessity  to  pave,  etc.,  or  In  ascerteln- 
ing  that  no  suffident  protests  had  been  made 
and  determining  to  proceed  with  tbe  improve- 
ment is  legislative  or  admlniBtrattve,  do  not 
conci^  us  in  tills  connedion.  After  tbe  coa- 
tract  has  been  let,  the  statute  Is  mandatory 
In  its  terms  that  the  coundl  shall  appoint  ap- 
pralsefs,  shall  levy  an  assessnmtt,  shall  pro- 
vide tor  the  Issuance  of  bonds,  that  tbe  mayor 
and  derk  shall  sign  and  attest  tbe  bonds,  that 


the  derk  shall  publish  notice  of  the  time 
when  the  first  assessment  becomes  due  and 
payable,  and  shall  certify  to  the  county  treas- 
urer such  assessments  as  are  not  paid  within 
the  time  spedfled.  All  of  these  duties  are 
ministerial,  and  the  council,  mayor,  or  clerk 
are  left  without  any  discretion  as  to  whether 
they  shall  or  shall  not  perform  them.  The 
street  Improvement  act  provides  expressly 
that  the  bonds  issued  by  the  dty  shall  not 
pledge  the  faith  and  credit  of  the  city  nor  be 
collected  from  it  otherwise  than  by  the  col- 
lection of  the  assessments  Imposed  by  the  as- 
sessing ordinance.  These  assessments  are 
the  basis  upon  which  rest  the  bonds  issued  in 
payment  to  the  contractor.  To  destroy  that 
assessing  ordinance  Is  to  destroy  the  property 
of  the  contractor.  To  cast  a  cloud  upon  the 
assessing  ordinance  by  an  attempt  to  repeal 
is  to  create  a  cloud  upon  the  title  to  his  prop- 
erty, which  win  result  In  irreparable  loss 
and  which  can  be  removed  only  by  a  suit  in 
equity.  The  action  ot  the  council  in  attempt- 
ing to  repeal  the  assessing  ordinance  was  not 
a  legislative  act  taken  by  a  legislative  body 
in  the  exerdse  of  a  legislative  discretion.  It 
was  an  act  with  reference  to  a  purely  min- 
isterial matter,  and  one  dearly  in  excess  of 
Ite  powers.  It  was  an  act  outside  of  the 
powers  of  tbe  municipal  council  which  lu- 
vadea  the  property  rights  of  the  contractor. 

That  a  law  of  a  state  depriving  one  of  his 
property  without  due  process  of  law  or  im- 
pairing tbe  obligation  of  one's  contract  may 
be  annulled  and  the  aecutlon  thereof  eQ< 
Joined  is  a  rule  established  by  the  Supreme 
Court  of  the  United  States  as  early  as  the 
case  of  MarbnrK  v.  Madison,  1  Granch,  187, 
2  L.  Ed.  00.  That  a  municipal  ordinance 
passed  in  the  ezwdse  of  its  ddegated  poww 
la  a  law  of  tbe  stete,  and,  if  the  same  has 
the  effect  of  depriviug  one  ot  bis  property 
without  due  process  of  law  or  Impairing  the 
obligation  of  one's  contract,  the  same  may  be 
annulled  and  the  enforcement  tliereof  en- 
joined, seems  to  be  also  wdl  settied.  Among 
the  cases  sustaining  tUa  doctrine  are  Walla 
Walla  V.  Walla  Walla  WatCT  Company,  172 
n.  S.  1. 19  Sup.  Ct  77,  43  L.  Ed.  841 ;  I>etrolt 
T.  Detroit,  etc..  By.  Go.,  184  U.  S.  368,  22 
8up^  Ct  410,  46  L.  Ed.  592;  Cleveland  v. 
Glevdand  City  Ry.  Co.,  194  U.  S.  517.  24  Sup. 
Ct  7S6, 48  U  Ed.  U02;  acero  Lumber  Co.  v. 
Town  of  Cicero.  176  111.  9,  01  N.  B.  758.  42  L. 
R.  A.  096,  68  Am.  St  Rep.  155;  Deans  v. 
Baltimore,  80  Md.  1S4,  SO  AU.  648,  26  L.  R. 
A.  541.  45  Am.  St  Rep.  339 ;  Blrdsall  v.  Clark 
et  al..  78  N.  T.  78.  29  Am.  R^  105;  Green- 
wich Ins.  Co.  St  al.  V.  Carnril  (C.  C.)  125  Fed. 
121;  Los  Angeles  City  Water  Co.  v.  Los  An- 
geles (C.  a)  88  Fed.  720;  22  Cyc.  p.  891. 
That  the  action  of  the  council  in  attonptlng 
to  r^teal  tbe  assessing  ordinance  will,  If  per- 
mitted to  stand,  work  irreparable  injury  for 
which  there  Is  no  adequate  redress  at  law, 
is  evident  The  contract  requires  tbe  con- 
trador  to  take  bonds  at  par  in  payment  for 
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his  labor  and  materlalt.  These  bonds  rest 
solely  upon  the  SBsessmentB  prorided  for  by 
the  onUnanca  The  contractor  has  no  source 
or  fuiid  to  vblGb  he  ran  look  for  payment 
of  those  bonds  exc^t  the  odlectlon  in  due 
course  of  those  asMSsments.  The  so-called 
repealing  ordlnaiun.  If  permitted  to  go  into 
eff ^  would  destroy  all  prospect  ot  procuring 
payment  of  the  intorest  or  prindpal  of  the 
bonds.  Moreover,  the  contractor  must  de- 
fiead  upon  a  resale  of  those  bonds  to  procure 
funds  vith  whidi  to  prosecute  the  contract 
to  completion.  What  remedy  at  law  can  be 
imagined  adequate  to  meet  this  situation? 
Tba  city  cwtalnly  cannot  be  compiled  to  pay 
bonds  from  funds  raised  by  taxation.  Sren 
if  it  could,  the  law  cannot  adequately  meas- 
ure the  damage,  and  the  delays  incident  to 
such  a  proceeding  would  produce  great  in- 
jury to  the  contractor  and  omfuidon  and  end- 
less vejcatlon  to  the  citlzeis  of  the  municipali- 
ty. It  seems  to  us  there  is  no  speedy  and 
adequate  remedy  open  to  the  contractor,  ex- 
cept a  decree  dedaring  the  repealing  ordi- 
nance to  be  null  and  void  and  enjoining  its 
publication. 

The  Judgment  of  the  court  bdow  is  Oiere- 
f  ore  affirmed. 

DUNN.  C.  J.,  and  WILLIAMS.  HAYES, 
and  TURNER,  JJ.,  concur. 


REED  T.  BOGELIS'EMSIBSON  CONST.  CO. 
et  aL 

(Supreme  Court  of  Oklahoma.    Feb.  4,  1910.) 

(SvOdbua  hv  tfifl  Court.) 

1.  MUNIOIPAI.  GORPOBATIORS  <f  327*) — Cow- 
TRACTs— GouprriTiTK  Bids. 

The  trne  intent  and  purpoae  f>f  tbat  part 
of  section  4,  art.  1,  c.  10.  p.  171,  Sesa.  Laws 
1907-08,  which  provides  that,  "At  the  time  and 
place  specified  in  such  notice,  the  mayor  and 
council  shall  examine  all  bids  received,  and 
without  onnecessary  delay  award  the  contract 
to  the  lowest  and  bnt  bidder,"  is  to  secure  econ- 
omy and  protect  the  public  from  collusive  con- 
tracts or  favoritism  or  fraud,  and  to  promote 
actual,  honest,  effective  competition. 

[Ed.  Note.~-For  other  cases,  see  Municipal 
Corporations,  Cent  ZMg.  f  850;  Dec  Dig.  8 
327.*] 

2.  MUKIOIPAL  COBPORATIONS  (8  330*)— STREET 

Improveuentb  —  UsB  or  Patented  Mate- 
rial. 

Where  the  mayor  and  council  of  a  dty  of 
the  first  class  pass  a  resolution  stating  the  ma- 
terial to  be  used  in  certain  street  improvements 
r^hall  be  "Hassam  pavement,"  a  patented  mate- 
rial or  process,  and  the  notice  to  contractors 
published  pursuant  to  said  resolution  contains  a 
statement  that  the  owner  of  all  patents  and 
process  covering  the  laying  of  such  Hassam 
pavement  will  furnish  to  anv  bidder  to  whom 
the  contract  ma;  be  awarded  the  right  to  lay 
said  pavement  and  furnish  to  such  bidder  an 
expert  to  give  proper  advice  as  to  the  laying 
thereof,  at  a  stipulated  price;  and  a  written 
offer  by  sold  owner  to  this  effect  is  on  file  in 
the  office  of  the  city  clerk  during  ail  the  time 
said  notice  is  being  published  and  up  to  the 


time  a  contract  for  doing  said  -vroTk  is  let,  such 
contract  involving  in  its  execution  the  use  of 
such  patented  material  or  process  is  not  invalid 
in  the  absence  of  actual  fraud  or  deception. 

[Ed.  Note.— For  other  coses,  see  Municipal 
Corporationa,  Gent.  IMg.  ||  854,  859;  Dec 
Dig.  {  880.*] 

Aiveal  fnmi  Snperior  Court;  Logan  Coun- 
ty; J.  M.  Sandlln,  Jud  v 

Action  by  J.  P.  Ree^  ^dlnst  the  BocUlff- 
Gibson  Construction  Company  and  H.  "E. 
Derwln.  Judgment  for  defendants,  and  plaln- 
tlff  brings  error.  Affirmed. 

Mauntel  &  Stevens,  for  plaintiff  in  error. 
Horace  Speed,  EL  W.  Snoddy,  and  Fulkerson, 
Graham  A  Smith,  for  defendants  in  uxor. 

KANE,  J.  This  was  a  suit  commenced  by 
the  plaintiff  in  error,  plaintiff  below.  In  the 
8U[>erior  court  of  Logan  county,  praying  for 
a  temporary  injunction  against  the  defend- 
ants In  error,  defendants  below,  enjoining 
them  from  carrying  out  the  terms  of  a  cer- 
tain paving  contract  entered  Into  between 
them  and  the  city  of  Alva,  a  city  of  the 
flrst  olass.  A  temporary  Injunction  was  al- 
lowed by  the  court  below,  and  thereafter  the 
defendants  filed  a  motion  to  dissolve  the 
same,  which  motion  coming  on  to  be  heard 
was  sustained,  and  an  order  entered  dlssolv* 
Ing  the  temporary  Injunction  formerly  grant- 
ed. To  reverse  the  order  dissolving  tbe  tem- 
porary injunction  this  proceeding  ta  error 
was  commenced  In  this  court 

It  appears  from  the  record  that  the  mayor 
and  council  of  tbe  city  of  Alva  In  complying 
with  chapter  10,  art  1,  Oklahoma  Sess.  Laws 
1907-08,  adopted  a  resolution  stating  the  ma- 
terial to  be  used  should  be  the  Hassam  pave- 
ment and  setting  out  at  length  specifications 
for  the  manufacture  of  the  material  and  the 
construction  of  the  work.  Pursuant  to  this 
resolution,  a  notice  to  paving  contractors 
was  published  In  words  and  figures  as  fol- 
lows: "In  accordance  with  a  resolution  pass- 
ed by  the  mayor  and  council  of  the  city  of 
Alva,  Oklahoma,  May  3rd,  1909,  known  as 
Resolution  Number  30,  sealed  bids  will  be  re- 
ceived and  may  be  filed  at  tbe  ofilce  of  city 
clerk,  In  said  city  up  to  8  o'clock  p.  m.  on 
tbe  22nd  day  of  June,  1909,  for  furnishing 
tbe  materials  and  performing  tbe  work  nec- 
essary In  tbe  paving,  curbing,  and  otherwise 
Improving  the  following  street  according  to 
tbe  plans  and  specifications  now  on  file  Id 
tbe  office  of  said  city  clerk:  Sixth  street, 
commonly  known  as  College  avenue,  from 
tbe  south  side  of  Norma*  street  to  the  new 
main  line  of  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  by  preparing  the 
roadway,  by  doing  the  necessary  grading  and 
paving,  the  same  with  a  six  (6)  inch  concrete 
curb,  all  OS  provided  In  said  plans  and  spec- 
ifications. Each  bid  must  be  accompanied  by 
a  certified  check  on  some  local  bank  In  the 
sum  of  three  (3)  per  cent  of  tbe  amount  bid, 
to  be  forfeited  to  tbe  city  In  case  tbe  suc- 
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eeBsfol  bidder  tails  to  enter  into  a  contract 
and  glTe  the  required  bond  In  the  snm  of 
twenty  (20)  per  oent  of  the  contract  price, 
for  tbe  faithful  performance  of  aald  -work, 
and  the  holding  of  the  dty  barmleae  from 
any  and  all  damages  that  might  occmr.  Also, 
the  contractor  will  be  required  to  glVe  bond 
In  the  smn  of  fifteen  (Iff)  per  cent  of  the 
contract  price  as  a  gDarantee  for  keeping 
the  pavement  in  a  state  of  good  repair  for 
a  period  of  ten  (1(f)  years.  The  Hasaam 
Paving  Company,  of  Wwcester,  Massachu- 
setts, Is  the  owner  of  -all  patents  and  pro- 
cesses covering  the  laying  of  the  pavement 
known  u  Hassam  pavement,  and  tiie  said 
Hassam  Paving  Company  have  filed  with  the 
tlty  cleric  of  the  city  of  Alva,  Oklahoma, 
their  agreement  In  writing,  to  fornlah  to 
any  bidder,  to  whom  the  contract  may  be 
awarded,  the  right  to  lay  said  pavement  on 
tbe  street  above  designated,  nnder  the  pat- 
oita  and  processes  owned  and  controlled  by 
said  Hassam  Paving  Company,  and  said  Has- 
sam Pavhig  company  also  agreed,  in  writing, 
to  fnmlsb  sach  bidder  an  expert,  who  will  give 
proper  advice  as  to  the  laying  of  said  pave- 
ment also  a  double  Hassam  grout  mixer  and 
a  steam  roller.  The  price,  at  which  such 
rlgbto  and  services  will  be  famished  by  said 
.  Haasam  Paving  Company  to  bidders,  that  is 
to  say,  the  price  at  whidi  the  right  to  lay 
said  pavement  on  said  street  nnder  said  pat- 
«its  and  processes,  the  services  of  said  ex- 
pert the  furnishing  of  said  Hassam  grout 
mixer  and  the  said  steam  roller,  Is  42  cents 
per  square  yard  for  the  finished  pavemoit, 
and  said  rights  and  services  will  be  fumlsh- 
t  ed  by  said  Hassam  Paving  Gompaiv  to  any 
and  all  bidders  at  the  same  stipulated  price, 
to-wlt  42  cento  per  square  yard  of  finished 
pavement  Sal0  agreement  is  on  file  in  the 
ofilee  of  said  city  clerk  of  Alva,  Oklahoma, 
fbr  tiie  Inspection  of  all  bldd«s.  At  the 
time  and  place  last  aforesaid  all  bids  filed 
in  pursuance  hereto,  will  be  considered  by 
the  mayor  and  city  council  of  said  dty  of 
Aiva.  The  contractor  shall  receive  fbr  the 
above  work  street  Improvement  bonds  ac- 
cording 'to  house  bill  number  231,  approved 
April  17.  1008.  Said  dty  reserves  the  right 
to  reject  any  and  all  bids.  This  done  by  or- 
der of  said  mayor  and  city  council,  this  8th 
day  of  June,  190&"  During  the  time  the 
forcing  notice  was  running  the  written  of- 
fer  therein  ref»red  to  of  the  Hassam  Paving 
Company  was  on  file  with  the  dty  clerk. 
On  the  2Sd  day  of  June.  1900,  no  othn-  bids 
luLving  been  made,  the  bid  of  Uie  defendant 
In  error,  who  is  not  as  ter  as  the  record 
discloses,  the  owner  or  agent  of  the  owner  of 
the  patented  process  or  material,  was  de- 
clared to  be  ttm  lowest  and  best  bid  by  the 
mayor  and  dty  council,  and  on  the  same  day 
tbe  paving  contract  herdn  involved  was  al- 
tered taito. 

The  contention  of  counsel  for  plaintiff  In  er- 
ror Is  that  this  notice  for  bids  Is  r^ugnant 
to  that  part  of  section  4,  art  1,  e.  10.  supra, 


which  provides  flut  **at  tlie  time  and  place 
flfpeclfied  in  such  notice,  the  mayor  and  coun- 
cil Aall  examine  all  bids  received,  and  with- 
out unnecessary  delay  award  the  contract 
to  the  lowest  and  best  bidder,"  fw  tiie  rea- 
son that  the  sdectlra  by  the  dty  authorities 
of  a  patented  process  <nr  material  made 
conqietltlve  bidding  Impossible.  As  stated 
by  counsel  In  their  brief,  the  vital  question 
Involved  is:  "Can  a  patented  material  be 
used  In  carrying  out  tiie  prorislons  of  chap- 
ter W,  art  1,  Laws  of  1007-^r  While  the 
contention  of  counsel  for  plaintiff  In  error  Is 
suroorted  by  respectaMe  authority,  the  mod- 
em t»t-wrlters  and  a  great  many  courts 
maintain  that  the  great  wdght  of  authority 
and  reason  sustain  the  c^oslto  view.  In 
dlscmulng  what  is  known  as  the  Wisconsin 
rule,  McQuillan  on  Munldpal  Ordinances,  | 
664,  says:  ''While  this  view  has  received  ju- 
dldal  sui^ort  the  tendency  of  the  courte  ap- 
pears to  be  to  adopt  the  opposite  ^ew."  Bl- 
llott  on  Roads  and  Streeta  0t&  Ed.)  S  ATI,  dls- 
cuwes  the  same  proposition  as  follows:  "The 
question  whether  a  patented  process  can  be 
used  In  flie  Improvemoit  of  a  street  at  Hie 
costo  of  the  pnqperty  owners  haa  given  rise 
to  some  dlscnsslon,  but  we  think  the  bettor 
opinion  Is  that  It  may  be  so  used.  If  It  were 
to  be  h^  otherwise,  thm  progress  might  be 
arrested,  and  the  properly  owners  deprived  • 
of  die  best  and  most  lasting  Improvement 
Tliere  Is,  however,  not  a  litOe  to  be  said  on 
the  oppotdto  side  of  the  questton,  for,  If  a 
patented  process  can  be  used,  thrae  can  be  no 
real  competition.  But  the  law  as  a  practical 
sclmce  chiefly  regards  utlU^,  and  this  con- 
sideration toms  the  scale."  Hobart  v.  City 
of  Detroit  IT  Mich.  240,  07  Am.  Dec.  185, 
seems  to  be  the  pioneer  case  favoring  this 
ride  of  the  proposition.  Bir.  Cblef  Justice 
Cool^,  who  ddlvered  ttie  opinion  of  the 
court,  says:  "But  It  Is  not.  I  apprehend, 
strictly  correct  to  say  that  because  the  int- 
ented  Invention  which  must  be  made  use  of 
Is  owned  by  one  person  exduslvdy  therefore 
no  one  (dse  can  be  Udder.  Every  one  lias  a 
right  to  bid,  and  to  take  upon  himself  the 
riA  of  bdng  able  to  procure  the  right  to 
make  use  of  the  Invoition.  Certainly  tbe 
showing  that  Smith,  Cook  A  Go.  owned  the 
right  to  put  down  the  Nicholson  pavement  in 
the  dty  of  Detroit  does  not  go  far  enough 
to  show  that  they  alone  could  bid' on  a  con- 
tract for  that  purposfc  If  that  firm  held  the- 
privilege  of  putting  down  the  pavement  for 
sale  at  a  regular  price  per  square  foot  or 
yard,  the  opportunity  to  bid  fbr  a  public  con- 
tract would  be  as  much  open  to  public  com- 
petition as  for  ai9  other  work  requiring  skill- 
ed labor.  For  anght  we  know,  this  was  the 
case ;  and  we  may  well  take  notice  of  the 
fact  that  It  Is  frequently  by  thus  selling  the 
royalty  that  the  owners  ot  new  Inventions 
expect  to  obtain  flielr  reward.  •  •  •  True^ 
the  owner  may  at  any  time  withdraw  the 
royalty  from  sale  In  order  to  drive  hard  bar- 
gains; but  If  be  does,  the  public  still  rdala 
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a  security  In  the  power  to  refwe  to  contract 
with  bim,  *  *  •  and  to  my  mind  it  'Is 
very  clear  that  the  Legislature  would  not  In- 
tentionally have  80  tied  up  the  hands  of  the 
city  authorities  as  to  preclude  their  malting 
use  of  new  and  valuable  InTentlona."  In  the 
case  at  bar  the  owner  of  all  patents  and 
processes  covering  the  laying  of  the  Hassam 
pavement  filed  with  the  city  clerk  of  Alva 
an  agreonent  in  writing  to  furnish  to  any 
bidder  to  whom  the  contract  might  be  award- 
ed the  right  to  lay  said  pavement  and  to 
furnish  to  such  bidder  an  expert  to  give 
proper  advice  as  to  the  laying  thereof  and  a 
double  Haasam  grout  mixer  and  a  steam 
roller  at  a  stipulated  price. 

In  Mayor,  etc.,  of  City  of  Baltimore  et  al. 
T.  FUdc  et  al..  104  Md.  107.  64  AtL  702,  It 
was  held  that:  "Whilst  the  courts  of  some 
of  the  states  have  held  upon  grounds  which 
do  not  seem  to  us  to  be  satisfactory  that  mu- 
nicipalities which  are  by  their  charters  re- 
quired to  contract  for  materials,  supplies,  and 
public  works  with  the  lowest  and  best  or  the 
lowest  responsible  bidder  are  prohibited  from 
purchasing  or  specifying  a  patented  or  mo- 
nopolistic article  or  process,  there  Is  practi- 
cally a  unanimity  upon  the  proposition  that 
a  contract  Involving  In  Its  execution  the  use 
of  a  patented  material  or  process  Is  not  In- 
valid when  the  contract  for  performing  the 
work  and  furnishing  the  materials  Is  let  to 
the  lowest  bldd«*  with  the  understanding 
that  the  patentee  would  allow  the  use  of  his 
patent  and  supwintoid  Its  coustruetion  In 
consideration  of  a  certain  specified  sum  paid 
him  by  whoevw  secured  the  contract"  We 
think  there  can  be  no  doubt  that  the  true  In- 
tent and  purpose  of  section  4  of  chapter  10, 
supra,  was  to  secure  economy  and  protect 
the  public  from  collnsive  contracts  or  fa- 
voritism or  fraud,  and  to  promote  actual, 
honest,  effective  competition.  Indeed,  such 
was  the  holding  of  this  court  In  construing  a 
statute  of  like  import  in  Hannan  v.  Board 
of  Education  of  the  City  of  Lawton  (decided 
at  the  last  term  of  court,  and  not  yet  official- 
ly reported)  107  Pac.  640.  But  we  think  the 
law  Is  complied  with  In  the  absence  of  actu- 
al fraud  or  deception,  when  specifications  are 
submitted  to  competitive  bidders,  although 
some  article  Is  specified  which  by  reason  of 
the  patent  on  It  is  In  the  hands  or  under  the 
control  of  a  single  bidder,  when  the  contract 
for  i»er^ormlng  the  work  and  furnishing  the 
material  is  let  to  the  lowest  and  best  bidder 
with  the  understanding  that  the  patentee 
wonld  allow  the  use  of  his  patent  and  super- 
intend the  construction  of  the  work  for  who- 
ever secured  the  contract  This  doctrine  is 
sustained  by  Saunders  v.  Iowa  City  et  al., 
134  Iowa,  132,  111  N.  W.  529,  9  I*  R.  A-  (N. 
S.)  892 ;  La  Ooste  v.  City  of  New  Orleans  et 
al.,  119  La.  409,  44  South.  267;  Holmes  v. 
Common  Council  of  Detroit,  120  Mich.  226, 
79  N.  W.  200.  45  L.  B.  A.  121.  77  Am.  St 


Bep.  587;  State  ex  reL  Board  of  Commis- 
sioners of  Shawnee  County,  57  Kan.  267,  45 
Pac.  616;  Kllvlngton  v.  Superior,  S3  Wis. 
222,  63  N.  W.  4S7,  18  L.  B.  A.  45 ;  Bye  v. 
AtlanUc  City  et  al.,  73  N.  J.  Law.  402,  64 
Atl.  1066;  Perlne  v.  Quackenbush.  104  Cal. 
684,  38  Pac  533;  Mayor  of  BalUmore  v. 
Flack.  104  Md.  107.  64  AU.  702 ;  Dillingham 
V.  Spartanburg,  75  S.  C.  649,  66  S.  E.  381. 
8  I*  E,  A.  (N.  S.)  412,  117  Am.  St  Bep.  917 ; 
Hastings  V.  Columbus,  4&  Ohio  St  585 ;  Hol- 
brook  V.  City  of  Toledo,  28  Ohio  Clr.  Ct  R. 
284.  The  Judgmmt  of  the  court  below  i* 
aflinned. 

WILLIAMS,  HATES,  and  TUBNEJR,  JJ., 
concur.  DUMN,  C.  J.,  being  disqualified,  not 
sitting. 


BUTLER  et  al.  t.  MeSPADDBN. 
(Supreme  Court  of  Oklahoma.   Jan.  11,  1010.) 

(8vlM%a  Iv  the  Cowrt.) 

Appkai.  AMD  Ebbob  (J  773*)  —  Failubx  to 
File  Bbiei^Bevebsai.. 

Where  counsel  for  plaintiff  in  error  in 
conformity  with  the  rales  of  this  court  has  pre- 
pared, served,  and  filed  a  brief,  in  which,  with 
other  contentions.  It  Is  insisted  that  the  Judg* 
ment  and  verdict  appealed  from  are  not  reason- 
ably supported  by  the  evidence,  and  there  is  no 
brief  filed  and  no  reason  given  for  its  absence 
OD  the  part  of  defendant  In  error,  this  court  is 
not  required  to  search  the  record  to  find  some 
theory  npon  which  the  judgment  below  may  be 
iustaineo,  bnt,  where  the  brief  filed  appears 
reasonably  to  snstain  the  asdgnments  of  error, 
the  court  may  reverse  the  judgment  In  accord- 
ance with  the  prayer  of  the  petition  of  plaintiff 
in  error. 

[Ed.  Note.— For  other  eases,  see  Appeal  and  * 
Error,  Cent  Dig.  «  3104-3110;  Dec.  Dig.  1 
773.*] 

Williams,  3.,  dissenting. 

Error  from  District  Court  Craig  County; 
John  H.  King.  Judge. 

Action  between  John  Butler  and  Mike  Mar- 
tin and  S.  A.  McSpadden.  From  the  judg- 
ment Butler  and  Martin  bring  error.  Re- 
versed. 

D.  H.  Wilson,  for  plaintiffs  In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Craig  county.  Among 
other  contentions  of  counsel  for  plaintiff  In 
error.  It  la  insisted  in  his  brief  that  the  evi- 
dence offered  on  the  trial  does  not  mstalh 
the  verdict  Counsel  for  defendant  In  eirmr 
have  filed  no  brief,  nor  offered  any  excuse 
Cor  failure.  Rule  7  (96  Pac.  vl)  provides  for 
the  filing  of  briefs  by  counsel  for  parties  In- 
terested in  actions  pending  here  on  appeal, 
and  provides,  "in  case  or  failure  to'  comply 
with  the  reQuirements  of  this  mle,  the  court 
may  continue  or  dismiss  the  cause,  or  reverse 
or  affirm  the  judgment"  In  such  a  case 
the  Supreme  Conrt  (UC  California  In  the  case 
of  Rtchter  t.  Fresno  Oanal  &  Irrlgatioii  Ca, 
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101  CU.  SS2,  S6  Pac.  96,  said:  "It  appears 
that  certain  material  findings  In  this  case 
are  attached  by  the  spedflcatlona  on  the 
STonnd  of  the  Insufficiency  of  the  evidence 
to  support  them.  But  as  the  respomlent  here- 
in has  not  seen  fit  to  file  a  brief,  or  to  aisae 
the  case  orally,  we  do  not  feel  called  upon 
to  perform  the  duty  of  counsel  by  hunting 
througli  the  .record  for  the  purpose  of  discov- 
ering evidence  to  support  the  findings,  which 
It  was  his  duty,  if  It  existed,  to  point  out  to 
the  court  Under  such  circumstances,  this 
court  wUI  asBome,  without  looking  into  the 
record,  that  the  point  urged  by  appellant,  that 
the  evidence  Is  Insufficient  to  justify  the  find- 
ings attacked,  is  w^l  taken."  The  doctrine 
declared  in  this  case  was  followed  by  that 
court  In  the  case  of  Davis  v.  Hart,  103  Cal. 
530,  87  Fac.  486,  The  Court  of  Appeals  of 
Kansas,  Northern  Department,  In  the  case  of 
Douglass  T.  Gralg  et  al.,  9  Kan.  App.  885,  61 
Pac  820,  on  the  same  point,  said:  "In  this 
c&se  It  seems  from  the  brief  of  the  plaintiff 
In  error  that  the  district  court  committed 
lererslble  error  In  sustaining  the  demurrer 
to  the  evidence,  and  In  the  exclusion  of  com- 
petent evidence  offered  by  the  plaintiff.  The 
detfendant  In  error  has  filed  no  brief  in  this 
conrt,  and  we  have  not  the  benefit  of  knowing 
what  the  theory  advocated  by  the  defendant 
and  sustained  by  the  court  was,  and  In  such 
cases  we  ^all  not  carefully  search  the  record 
to  find  a  theory  upon  which  the  Judgment  of 
the  court  can  be  sustained.  This  court  can- 
not spend  Its  time  In  doing  the  work  that 
the  attorneys  should  do.  To  do  this  would 
not  be  Just  eltber  to  the  court  or  to  other 
litigants."  And  the  Court  of  Appeals  of  Kan- 
sas, Southern  Department,  In  the  case  of 
Naylor  v.  Beery  et  al.,  7  Kan.  App.  815,  S2 
Pac  580,  reversed  the  Judgment  of  the  dis- 
trict court  for  the  sole  reason  that  counsel 
for  defendant  In  error  had  failed  to  file  a 
brief,  and  In  so  doing  said:  "We  hope  that 
In  the  future  the  attom^s  for  litigants  will 
comply  with  the  rules  of  this  court,  and  as- 
flist  OS  In  enunciating  correct  legal  principles. 
Hie  Judges  of  this  court  are  willing  to  do 
their  part  of  the  work,  and  we  expect  the 
attorneys  who  have  cases  In  this  court  to  do 
their  part.  The  Judgment  of  the  district 
conrt  Is  reversed,  and  the  case  remanded  for 
a  new  trial."  And  the  Supreme  Court  of 
Kansas  in  the  case  of  Peak  v.  State  ex  rel. 
Means,  67  Kan.  824,  72  Pac.  1100,  inferred 
from  the  fact  that  defendant  in  error  had 
filed  no  brief  that  error  was  practically  con- 
fessed. 

The  Supreme  Court  of  Florida  In  the  case 
of  Chamberlain  v.  licsley,  39  Fla.  452,  22  So. 
730,  lacking  the  authority  contained  in  rule 
7,  and  that  possessed  by  the  courts  which 
we  have  noted  above  on  this  same  proposi- 
tion, said:  'pi'he  delicate  compliment  so  often 
paid  to  our  ability  and  Industry  by  these 
failures  on  the  part  of  counsel  for  appellees 
to  brief  cases  In  this  court  we  cannot  fall  to 
ivpreciate,  nerertbelea  ve  snggest  to  liti- 


gants and  cxmaaA  that,  owing  to  the  present 
congested 'State  of  our  docket,  and  our  ear- 
nest endeavors  to  rapidly  dispose  of  the  mass 
of  cases  now  before  us,  we  are  willing  to 
renounce  these  Implied  compUmenta,  for  a 
time  at  least,  in  order  tliat  we  may  have 
the  benefit  of  counsel's  investigations,  to  aid 
us  in  performing'  these  reeponsible  duties. 
Under  our  rules,  a  party  appellant  Is  In  many 
ways  punished  for  his  failure  to  brief  his 
case,  and  the  rules  require  an  appellee  to  file 
briefs  with  us,  though  no  penalty  Is  named 
for  his  failure  to  do  so.  We  think  a  mo- 
ment's refiectlon  on  the  part  of  members  of 
the  profession  will  convince  them  that  their 
duty  to  this  court)  their  clients,  and  the  state 
requires  that  In  all  cases  here  represented  by 
them  they  should  brief  the  questions  Involved 
on  appeal,  not  only  because  it  may  aid  to 
secure  a  just  and  correct  decision  of  tbese 
qoestiona,  but  because  this  court  is  thereby 
enabled  to  dispose  of  Its  busing  more  rapid- 
ly than  it  otherwise  could  do.  In  the  accom- 
pli ahment  of  the  task  now  before  us,  of 
clearing  the  docket,  we  ask  the  co-operation 
of  the  profesBl<m,  and  the  most  substantial 
assistance  they  can  give  us  Is  In  the  manner 
suggested."  See,  also,  3  Encyclopsedla  of  Plead- 
ing and  Practice,  p.  729;  Russell  et  al.  v.  Tor- 
bet  et  al.,  81  Iowa.  754,  46  N-  W.  1005.  Thto 
same  matter  has  been  t>efore  the  Supreme 
Court  of  the  Territory  of  Oklahoma  and  the 
conclusion  of  the  courts  to  which  we  have 
referred  are  amply  supported  by  the  decisions 
of  that  court.  See  Aldrldge  et  aL  v.  Board 
of  Education  of  Stillwater,  15  Ok).  354,  82 
Pac.  827 ;  Nettograph  Machine  Co.  v.  Brown 
et  aL,  19  Okl.  77,  91  Pac  849.  In  the  case 
of  Nettograph  Machine  Co.  v.  Brown  et  aU. 
supra,  the  Supreme  Court  said  In  the  sylla- 
bus: "Where  the  plaintiff  In  error  has  com- 
pleted his  record  and  filed  It  in  this  court 
and  has  served  and  filed  a  brief  In  compliance 
with  the  rules  of  this  court,  and  the  defend- 
ant In  error  has  neither  filed  a  brief  nor  of- 
fered any  excuse  for  such  failure,  the  allied 
errors  will  be  taken  as  confessed,  and  the  Judg- 
ment may  be  reversed  without  an  examina- 
tion of  the  record."  And  In  the  consideration 
of  the  matter  Cailef  Justice  Burford,  who  pre- 
pared the  opinion  for  the  court,  said:  "The 
failure  of  the  defendants  in  error  to  appear 
or  file  any  brief  must  be  taken  as  a  conf^ 
slon  of  the  alleged  errors,  at  least  sufficient 
to  warrant  *  reversal  of  the  Judgment.  Enc 
PI.  &  Pr.  729;  Parson  v.  Haskell,  30  111.  App. 
444;  Mattoon  v.  Holmes,  14  111.  App.  392; 
Green  v.  Blalack,  25  Tex.  417;  Rlchter  v. 
Fresno  Canal  Co.  [101  Cal.  582],  36  Pac.  96; 
Davis  V.  Hart  [103  Cal.  530],  87  Pac.  486. 
This  court  has  by  rule  required  briefs  to  be 
filed  in  all  civil  cases,  and  has  given  the  court 
the  right  to  exercise  Its  discretion  as  to  the 
disposition  to  be  made  of  the  case  when  no 
brief  Is  filed." 

We  have  read  Ute  brief  filed  by  counsel  for 
plaintiff  In  error,  and  from  a  consideration 
thereof  it  seenu  to  ns  that  the  point  made 
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that  the  Judgment  lacks  evldwice  Buffldent 
to  sustain  it  Is  well  taken.  In  the  absence 
of  a  brief  on  the  pert  of  counsel  for  defend- 
ant In  error,  we  are  not  given  that  assistance 
which  we  should  have  In  determltllng  the 
theory  upon  which  the  court  rendered  its 
Judgment,  and  the  pressure  upon  the  time 
of  this  court  Is  such  that  It  cannot  in  Jus- 
tice to  other  litigants  brief  cases  for  parties 
who  elect  to  neglect  It. 

Counsel  for  plaintiff  in  error  ask  that  the 
Judgment  of  the  district  court  be  reversed, 
and  that  judgment  be  rendered  In  their  be- 
half, or,  in  lieu  thereof,  tbey  be  granted  a 
new  trial.  We  grant  the  alternative,  and 
the  Judgment  Is  accordingly  reversed,  a  new 
trial  granted,  and  the  case  remanded  to  the 
district  COTirt  of  Craig  county. 

KANE,  C.  J.,  and  HAYES,  J.,  concur. 
WILLIAMS,  J.,  dissents.  TUBNCR,  J.,  dls- 
qualified. 


MISSOUBI,  K.  A  T.  RT.  00.  T.  TOWN  OF 

MOBFOLK  et  al.. 
(Supreme  Court  of  Oklahoma.   Dec.  7,  1900.) 

(ByUahut  1]/  the  Court.) 

RAlLltOAns  (II  217,  218*)  —  Reoci:.ation — 
Reasokableness  of  Oboes  Requibino 
Tbains  to  Stop  at  Station— "Adequate 
AKD  Reasonable  Facilities." 

Where  a  railroad  company  has  provided  ad- 
equate and  reasonable  facilities  for  the  accom- 
modation of  traffic  to  and  from  a  certain  place, 
an  order  of  the  Corporation  Commission,  reanir- 
Ing  it  to  stop  another  train  engaged  in  interstate 
commerce  at  said  point,  ii  unreasonable. 

(a)  The  term  "aaequate  and  reasonable  faclli- 
ties''  is  not  capable  of  exact  definition,  being  a 
relative  expression,  and  calls  for  such  facilities 
as  may  be  fairly  demanded ;  regard  bein^  bad 
to  the  size  of  the  place,  the  extent  of  the  de- 
mand  for  transportation,  the  cost  of  furnishing 
the  additional  accommodation  asked  for,  and  to 
all  other  facts  which  would  have  a  bearing  up- 
on the  question  of  convenience  and  cost. 
Schmidt  V.  By.  Co.,  4  Wis.  Railroad  Commis- 
sion Reports,  p.  121, 

[EH.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  714-718 ;  Dec  Dig.  SI  217,  21&* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  p.  181;  vol.  7,  p.  5973.] 

Appeal  from  the  Corporation  Commission. 

The  MlBSOQFl,  Kansas  ft  Texas  Railway 
Company  was  required  by  the  Corporation 
Commission  to  atop  certain  trains  at  the 
town  of  Norfolk,  and  appeals  from  the  order. 
Affirmed  in  part,  and  reversed  in  part 

CllfTord  L.  Jackson,  for  appellant  George 
A.  Henshaw,  Asst  Atty.  Gen.,  for  appellees. 

WILLIAMS,  J.  The  appellant  railway 
company  was  required  by  the  Cori)oration 
Commission  to  "stop  Its  two  fast,  through 
trains  Nos.  21  and  22,  known  as  "The  Flyer," 
at  Norfolk,  a  station  on  Its  line  between 
Oklahoma  City  and  Parsons,  Kan.  The 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 


pany also  has  a  line  at  said  station  parallel- 
ing appellant's  line  a  considerable  distance. 
Certain  passenger  trains  over  the  latter  line, 
one  going  north  In  the  morning  about  5:45 
and  south  in  the  evening  at  almnt  9:35,  and 
also  a  local  freight  dally,  both  ways,  except 
Sunday,  carrying  passengers,  stop  at  said 
station.  The  schedule  for  trains  which  stop 
at  Norfolk  on  appellant's  line  Is  as  follows: 
North-bound:  No.  26,  1:20  p.  m.  for  points 
between  Oklahoma  City  and  Parsons,  Kan., 
with  standard  sleeper  and  chair  car  attach- 
ed ;  No.  662,  local  freight  carrying  passengers 
daily  except  Sunday,  between  12:10  p.  m.  and 
1:10  p.  m.  South-bound:  No.  25,  2:25  p.  m. 
for  points  Iietween  Parsons,  Kan.,  and  Okla- 
homa City,  with  standard  sleeper  and  chair 
car  attached ;  No.  661,  local  freight,  carrying 
passengers  dally  except  Sunday,  9:55  a.  m. 
These  trains  stop  at  all  stations.  Norfolk  Is 
a  prepaid  freight  station  having  shipping  pens, 
a  cotton  gin,  two  section  houses,  and  a  school- 
house,  but  no  stores  or  residences.  Trains 
numbered  21  and  22  are  designed  by  appel- 
lant to  meet  the  demands  for  Interstate  busi- 
ness by  making  connections  at  Parsons,  Knn.^ 
for  Kansas  City,  and  St.  Louis  points,  de- 
manding rapid  transit. 

The  questions  raised  on  this  record  are- 
whether  or  not  the  order  complained  of  (1) 
is  Just  and  reasonable,  or  (2)  interferes  with 
interstate  commerce.  The  matter  of  validity 
of  the  order  of  the  Commission  requiring  rail- 
road companies  to  stop  certain  of  their  trains 
at  stations  named,  has  been  a  matter  of  much 
adjudication.  A  statute  of  Illinois,  requir- 
ing the  Illinois  Central  BaUroad  to  dtfay  Its- 
fast-mail  train  from  Chicago  to  New  Or- 
leans by  turning  aside  from  the  direct  route- 
and  running  over  a  branch  line  to  the  station 
of  Cairo,  3^  miles  away  from  a  point  on  the 
main  and  direct  line,  and  back  again  to  the- 
same  point,  because  said  station  Is  the  coun- 
ty seat,  was  held  to  be  nnconstltationai  if  the 
company  had  made  adequate  accommodations- 
by  other  trains  for  Interstate  passttigers  to- 
and  from  Cairo.  111.  Cent  B.  Ca  t.  IliinolB, 
163  n.  S.  142,  10  Sup.  Ct  1096,  41  L.  Ed. 
107.  "A  railroad  corporation  created  by  a 
state  is  for  all  purposes  of  local  government, 
a  domestic  corporation,  and  Its  railroad  with- 
in the  state  Is  a  matter  ot  domestic  concern. 
Even  when  its  road  connects,  as  moat  rail- 
roads do,  with  railroads  in  other  stetes,  the 
state  which  created  the  corporation  may  make- 
all  needful  regulations  of  a  police  character 
for  the  government  of  the  company  whlle- 
operatlng  Its  road  in  that  Jurisdiction.  It 
may  prescrit)e  the  location  and  the  plan  of 
construction  of  the  road,  the  rate  of  speed  at 
which  the  trains  shall  run,  and  the  places- 
at  which  they  shall  stop,  and  may  make  any- 
other  reasonable  regulations  fO(  their  man- 
agement in  order  to  secure  the  objects  of 
the  Incorporation,  end  the  safety,  good  order. 
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foartaiSme»,  and  comfort  of  the  paaaengen 
and  of  tbe  public.  AU  aodt  regtilatl<aB  are 
strictly  within  the  police  power  of  the  state. 
Tbej  are  not  In  th»i8elTea  regvlattona  of 
Intoatate  craumeroe;  and  It  la  <nil7  when 
thfiy  opwate  as  such  In  the  drcometancea  of 
their  application,  and  conflict  with  the  ex- 
pma  or  presomed  will  of  Congreea  exerted 
i9on  tlie  same  Bobjeet,  that  thv  can  be  re- 
called to  kIto  way  to  the  paramount  authori- 
ty of  the  Conatltntlon  of  the  United  States. 
Stnie  T.  Farmers*  Loan  ft  T.  Co..  lio  U.  S. 
307.  333,  SS4  (6  Snp.  Ct  384,  888,  1101]  (29 
U  Ed.  636,  646) ;  Smith  t.  Alabama,  124  U. 
&  MS,  4S1.  4S2  [8  Sop.  Ct  664]  (81  L.  Ed. 
SOS,  S13,  1  Interst  Com.  B.  804) ;  Henning- 
lon  T.  Georgia,  163  U.  8.  200,  308.  317  [16 
SopL  Ct  10861  (41  L.  Ed.  166^  170,  173) ;  New 
York.  N.  H.  ft  H.  R.  Gow  V.  Sew  York.  165 
U.  S.  62a  632  [17  Snp.  Ct  418]  (41  L.  Ed. 
ffiS.  85^.  In  Minnesota,  as  In  other  states, 
0ie  coontT  seat  (tf  each  conn^  la  the  place 
awttfnted  for  holding  the  meetings  of  the 
connty  coDunisaloD^  and  the  sessions  of 
tbe  dJatrict  court,  and  for  keeping  the  offices 
«f  tbe  deA  of  that  court,  tbe  Judge  of  pro- 
bate, tbe  county  auditor,  tbe  county  treaa* 
uw.  the  sheriff,  and  the  register  of  deeds. 
•  •  •  The  Leglslatare  of  the  state  may 
vdl  treat  it  as  one  Important  object  of  es- 
tabUshlns  a  railroad  within  tbe  state  that 
puUlc  officers,  parties  to  actions,  Jurors,  wit- 
nesses, and  dtlzcna  generally  should  be  ra- 
abled  the  more  promptly  to  reach  and  leave 
the  ontera  to  whldi  their  duties  or  business 
Buy  call  than.  To  require  every  regular 
passengn'  train,  running  wholly  within  the 
Umlta  of  the  stat^  to  stop  at  all  stations  at 
county  aeata  directly  In  Its  course,  for  the 
few  mlnntes  and  at  the  trifling  expense,  need- 
ed to  take  on  and  discharge  passengers  with 
■ifety.  is  a  reasouahle  exndse  of  the  police 
power  of  the  state,  and  cannot  be  considered 
a  takli«  of  property  of  the  company  without 
doe  process  of  law,  nor  an  unconstitutional 
iDterfnence  with  interstate  commerce,  or 
with  the  transportaUon  of  tbe  mails  of  the 
Cnlted  States."  Gladson  v.  Minnesota.  166 
U.  a.  42T>  17  Sop.  Ct  627,  41  L.  Ed.  1064. 
la  dlstlngnlshing  tbe  foregoing  caae  from  the 
nUBols  Case  tbe  court  said:  -  •  •  •  The 
statute  of  the  state  of  Illinois,  as  construed 
ud  apiiUed  by  tbe  Supreme  Court  of  the 
state,  required  a  fast  train,  carrying  Inter- 
state paasoigers  and  the  United  Statee  moil 
from  Cblcago  in  the  state  of  Illinois  to  places 
lo  other  states  south  of  the -Ohio  river,  over 
an  Interstate  highway  established  by  authori- 
ty of  Ccmsresa,  to  dday  tbe  transportation  of 
Ufa  pasaen^re  and  malls  by  turning  aside 
fram  the  direct  interstate  rout^  and  running 
ts  a  atadim  S%  miles  away  from  a  point  on 
that  Eonte,  and  ba<^  again  to  tbe  same  point, 
tad  Uins  travdlng'  7  miles  which  formed  no 
pirt  of  ItM  course,  before  iffoceedlng  on  Ite 
«i7 ;  and,  as  tiie  court  observed,  the  ques- 
tloa  iriieth^  a  statute  whl<^  mer^jrequlred 
tsisrstato  railroad  trains,  without  going  out 


of  their  course^  to  stop  at  conntf  eeata  would 
be  within  tbe  constitutional  power  of  the 
state  was  not  presented,  and  could  not  be 
decided,  upon  ttie  record  In  that  case. 
*  *  *  But  In  the  case  at  bar  the  train  In 
question  ran  wholly  within  the  state  of  Min- 
nesota, and  could  have  stopped  at  tbe  counfy 
seat  of  Pine  county  without  deviating  from 
Ita  course ;  and  the  statute  of  Mlnnraota  ex- 
pressly provldM  tiiat;  This  act  shall  not  ap- 
ply to  through  railroad  trains  entering  this 
state  from  any  other  state,  or  to  transconti- 
nental trains  of  any  railroad."* 

In  the  case  of  Lake  Shore  ft  Bf.  8.  By.  Co. 
V.  Ohio  ex  rel.  Lawrence,  173  U.  S.  286,  19 
Sup  Ct  465,  48  L.  Ed.  702,  the  Legislature 
of  that  state  required  eadi  railroad  company 
whose  road  was  operated  In  the  state  to  cause 
three  of  ita  regular  trains  carrying  passen- 
gers, each  way.  If  so  nuiny  are  run  dally, 
Sundays  excepted,  to  stop  at  a  atatloo,  city, 
or  village  containing  over  3,000  Inhabitanta 
snffldoit  time  to  receive  and  let  off  passen- 
gers, for  the  public  convenience,  and  not  a 
r^ulation  of  Interstate  commerce.  In  that 
case,  the  court  said:  '^e  plaintiff  in  error 
accc{>ted  ita  charter  subject  necessarily  to  the 
condition  that  It  would  conform  to  such  rea- 
sonable regulations  aa  tbe  state  might  from 
time  to  time  establish,  that  were  not  In  viola- 
tion of  the  Bivtreme  law  of  the  land.  In  the 
absence  of  leglslatl<m  by  Congress  It  would 
be  going  very  far  to  hold  that  such  an  enact- 
mmt  as  the  one  before  us  was  in  Itself  a 
regulation  of  Interstate  commerce.  It  was 
for  the  state  to  take  Into  consideration  all 
the  drcnmstances  affecting  passenger  travel 
within  ita  limits,  and.  as  fur  as  practicable, 
make  such  regulations  as  were  Just  to  all 
who  might  pass  over  the  road  In  questloa  It 
was  oititled,  of  course,  to  provide  for  the 
convenience  of  persons  desiring  to  travel 
from  one  point  to  another  In  the  state  on 
domestic  tralas.  But  it  was  not  bound  to 
ignorr  the  convenience  of  those  who  desired 
to  travel  from  places  in  the  state  to  places 
b^ond  ita  limits,  or  the  convenience  of  those 
outalde  of  the  state  who  wished  to  come  Into 
It  Ita  statute  Is  In  aid  of  Interstate  com- 
merce of  that  character.  It  was  not  compell- 
ed to  look  only  to  the  convenience  of  those 
wbo  desired  to  pass  through  the  state  with- 
out stopping  Any  other  view  of  the  rela- 
tions between  the  state  and  the  corporation 
created  by  It  would  mean  that  the  directors 
of  the  corporation  could  manage  Ita  affairs 
solely  with  reference  to  the  Intereste  of 
stodcholders,  snd  without  taking  Into  con- 
sideration the  Interesta  of  the  general  pub- 
lic. It  would  mean,  not  only  that  such 
directors  were  tbe  exclusive  Judges  of  the 
manner  In  which  the  corporation  should 
discharge  the  duties  Imposed  upon  it  in  the 
Interest  of  the  public,  but  that  the  corpora- 
lion  could  so  regulate  the  running  of  Its  lU' 
terstate  trains  as  to  build  up  dtles  and  towns 
at  the  mda  of  Ita  line  or  at  favored  pointa, 
and  by  that  m«uis  destroy  or  retard  the 
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growth  and  proqwrlty  of  those  at  Interroi:- 
Ids  points.  It  wonid  mean  also  that,  beyond 
the  powo-  of  the  state  to  prevent  it,  the  de- 
fendant railway  company  could  ran  an  its 
trains  throngh  the  state  without  8t(^ing  at 
any  dty  within  Its  limits,  however  numerous 
its  population,  and  could  prevent  the  people 
along  its  road  within  the  state  who  desired 
to  go  beyond  Its  limits  from  using  its  Inter- 
state trains  at  all,  or  only  at  such  points  as 
the  company  chose  to  dralgnat&  A  prlndide 
that  In  its  application  admits  of  such  results 
cannot  be  sanctltmed.  We  perceive  in  the 
legislation  of  Ohio  no  basis  for  the  contention 
that  the  state  has  invaded  the  domain  of  na- 
tional authority,  or  impaired  any  r^ht  se- 
cured by  the  national  ConstitutiraL  In  the 
recent  case  of  Jones  v.  Brim,  165  C.  S.  180, 
182  [17  Sup.  Ct  282]  (41  L.  Bd.  677,  678),  It 
was  adjudged  that,  embraced  within  the  po- 
lice powers  of  a  state  was  the  establishment, 
maintenance,  and  control  of  public  highways, 
and  that  under  sndi  powers  reasonable  reg- 
ulations Incident  to  the  right  to  establish  and 
maintain  such  highways  could  be  established 
by  the  state.  And  the  state  of  Ohio  by  tbe 
statute  In  question  has  done  nothing  more 
than  to  so  regulate  the  use  of  a  public  high- 
way established  and  maintained  under  its 
authority  as  will  reasonably  promote  the 
public  convenlmce.  It  has  not  unreasonaUy 
obstructed  the  freedom  of  commerce  among 
the 'States.  Its  r^ulatlons  apply  equally  to 
domestic  and  Interstate  railroads.  Its  Btat> 
ute  is  not  directed  against  interstate  com- 
merce, but  only  inddraitaUy  affects  It  It 
has  only  forblddoi  one  of  Its  own  corporations 
from  discriminating  unjustly  against  a  large 
part  of  the  public;  for  whose  convenience 
that  corporation  was  created  and  invested 
with  autborl^  to  maintain  a  public  highway 
within  tbe  limits  of  the  state" 

In  the  case  of  C,  C.  &  St  L.  Ry.  Co.  v. 
Illinois,  177  U.  S.  514,  20  Slip.  Ct  722,  44 
Ij.  Ed.  868,  It  was  held  that  an  act  of  the 
L^Udature  requiring  all  regular  passenger 
trains  to  stop  at  county  seats  constitutes  a 
direct  burden  upon  interstate  commerce  in 
violation  of  the  United  States  Constitution, 
so  far,  at  least  as  that  statute  requires 
through  Interstate  passenger  trains  to  stop  at 
such  stations  when  adequate  train  service 
has  been  provided  for  local  traffic.  In  this 
case  the  court  said:  "*  •  •  A  state  stat- 
ute, requiring  every  railroad  to  stop  all  Its 
regular  passenger  trains  running  wholly 
within  tbe  state  at  its  stations  In  all  county 
seats  long  enough  to  take  on  and  discharge 
passengers  with  safety,  was  held  to  be  a  rea- 
sonable exercise  of  the  iralice  power  of  the 
state,  even  as  applied  to  a  train  connecting 
with  a  train  of  the  same  company  nmnlng  in* 
to  another  state,  and  carrying  some  inter- 
state passengers  as  well  as  the  mail.  Tbe 
case  was  distinguished  from  that  of  the  Illi- 
nois Cent  R.  Co.  v.  Illinois  [163  U.  S.  942, 
16  Sup.  Ct  1096,  41  L.  Ed.  107]  in  the  fact 
that  tbe  train  in  question  ran  wholly  with- 


in the  state  of  Hlnnesota,  and  could  hare 
stopped  at  the  county  seats  wIUuhU  deviating 
from  Its  course,  and  that  the  statute  of  Min- 
nesota exprenly  provided  ttuit  the  act  should 
not  apply  to  through  trains  wterlng  tiw  state 
from  any  other  state,  or  to  transcoi^lnental 
trains  of  any  railroad.  SpeaUng  of  pdllce 
regulations  for  tbe  government  of  ndlroada 
while  operatiiv  roads  within  the  Jorbidlc- 
tlou  of  the  state,  It  was  said  that:  Thv  are 
not  In  themselves  regulations  of  interstate 
commerce;  and  It  Is  tnily  when  th^  iter- 
ate as  such  in  the  circumstances  of  their  ap- 
plication, and  conflict  with  the  express  or 
presumed  will  of  Congress  exoted  upon  the 
same  subject,  that  they  can  bo  required  to 
give  way  to  the  paramount  authority  ot  the 
ConstltuUon  of  tbe  United  States.'  The  raU- 
road  In  this  case  was  treated  as  a  purely 
d<mie8tlc  corporation,  notwlttastandliu^  It  con- 
nected, as  most  railroads  do,  with  railroads, 
In  other  states.  In  the  most  recent  case  upon 
this  subject  (Lake  Shore  ft  M.  8.  B.  Co.  v. 
Ohio.  ITS  U.  8.  286,  19  Sup.  Ct  466»  48 
Ed.  702),  a  statuto  of  Ohio,  providing  that 
every  railroad  company  should  cause  three 
of  Its  regular  trains  carrying  passengers.  If  so 
many  are  run  daily,  Sundays  excepted,  to 
stop  at  a  station,  ci^,  or  village  containing 
over  S,000  IdhaMtants,  for  a  time  sufficient  to 
receive  and  let  ott  passengers,  was  held  to 
be,  in  the  absence  of  legislation  by  Congress 
upon  the  subject,  consistent  with  the  Consti- 
tution of  the  United  States,  when  applied  to 
trains  engaged  in  interstate  commerce  through 
the  state  of  Ohio.  In  delivering  the  opinion 
of  the  court  Mr.  Justice  Harlan  observed: 
The  statute  does  not  stand  In  the  way  of 
the  railroad  company  running  as  many  trains 
as  it  may  choose  between  Chicago  and  Buffalo 
without  stopping  at  Intermediate  points,  or 
only  at  very  large  cities  on  the  route,  If  in 
tbe  contingency  named  In  the  statute  the  re- 
quired number  of  trains  stop  at  each  place 
containing  3,000  inhabitants  }<mg  enough  to 
receive  and  let  off  passengers.  It  seems  from 
the  evidence  that  the  average  time  required 
to  stop  a  train  and  receive  and  let  off  pas- 
sengers is  only  three  minutes.  Certainly  the 
state  of  Ohio  did  not  endow  the  plaintiff  In 
error  with  the  rights  of  a  corporation  for  the 
purpose  simply  of  subserving  the  convenience 
of  passengers  traveling  through  the  state  be- 
tween points  outside  of  Its  territory.  •  •  • 
It  was  for  the  state  to  take  into  considera- 
tion all  the  circumstances  affecting  passenger 
travel  within  Its  limits,  and  as  far  as  prac- 
ticable make  such  regulations  as  were  just 
to  all  who  might  pass  over  the  road  In  ques- 
tion. It  was  entitled,  of  course,  to  provide 
for  the  convenience  of  those  who  desired  to 
travel  from  places  in  the  state  to  places  be- 
yond Its  limits,  or  the  convenience  of  those 
outside  of  the  state  who  wished  to  come  into 
it  Its  statute  is  in  aid  of  Interstate  com- 
merce of  that  character.  It  was  not  com- 
pelled to  look  only  to  the  convenience  of  those 
who  wished  to  pass  ttirough  the  state  wltb- 
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oat  stopsflng.*  This  case  la  readily  dlstln- 
KoUhable  f»Hn  ttie  one  under  consideration, 
In  tbe  tact  that  the  statute  Of  Ohio  required 
only  that  three  regular  passenger  trains 
should  stop  at  even'  station  containing  3,000 
Inhabitants,  leaving  the  company  at  liberty 
to  run  as  many  through  passenger  trains  ex- 
ceeding three  per  day  aa  It  diose,  without  re- 
striction as  to  stoppage  at  particular  stations. 
In  other  words,  it  left  open  tbe  loophole 
which  the  statute  of  Illinois  has  ^ectnally 
dosed."  The  court  fnrtlier  said:  '*It  Is  evi- 
dent that  the  power  attempted  to  be  exercised 
under  this  stetute  would  operate  as  a  serious 
restriction  upon  the  Bpeed  of  trains  engaged 
In  interstate  traflBc,  and  might,  in  some  eases, 
render  it  impossible  for  trunk  lines  running 
through  the  state  of  Illinois  to  compete  with 
other  lines  running  tiirongh  stetes  In  whldi  no 
such  restrictions  were  applied.  If  such  pas- 
senger trains  may  be  compelled  to  stop  at 
county  seats,  it  Is  difficult  to  see  why  the 
L^lslature  may  not  compel  them  to  stop  at 
erery  stetlon— a  requirement  Trtilcb  would  be 
practically  destrucUTe  of  throngh  travel, 
where  there  wwe  cmnpeUuff  lines  unham* 
pered  by  such  regulations.  While,  as  we  bOld 
In  tlie  Lake  Shore  Case,  railways  are  bound 
to  provide  primarily  and  adequately  for  the 
accommodation  of  those  to  whom  they  are 
Erectly  tributary,  and  who  not  only  have 
sranted  to  them  tbtAr  franchise,  but  who  may 
bave  contributed  lai^ly  to  the  constmctitm 
of  the  road,  they  are  bound  to  do  no  more 
than  this,  and  may  then  ^ovlde  special  fa- 
cilities for  the  acconumodatl(»a  of  through 
traffic;  We  are  not  obliged  to  shut  our  eyes 
to  tbe  tact  that  competltltm  among  railways 
for  through  passenger  traffic  has  become  very 
airfrited,  and  we  think  they  have  a  right  to 
dmand  that  they  shall  not  be  unnecessarily 
liampered  In  their  ^orte  to  obtain  a  share  of 
such  traffic;  It  Is  evident,  however,  that  ne- 
ther the  gnater  ntety  of  their  tracks,  the 
superior  c<mift>rt  of  their  coacSies  or  de^ 
Ing  berths,  nor  the  excellence  ot  their  tables 
would  Insure  them  such  Aare  If  th^  were 
nnable  to  compete  with  their  rivals  In  the 
matter  of  time.  The  great  efforts  of  modem 
engineering  have  been  directed  to  combining 
safety  with  the  greatest  possible  speed  In 
transportation,  both  by  land  and  water.  The 
public  demand  this ;  the  railway  and  steam- 
ship companies  are  anxious  in  their  own  In- 
tereste  to  furnish  It,  and  local  l^slatlon 
ought  not  to  stand  In  the  way  of  it  With 
no  disposition  whatever  to  vary  or  qualify 
the  cases  above  cited,  neither  the  conduslons 
of  tbe  court  nor  the  tenor  of  the  opinions  are 
opposed  to  the  principle  we  hold  to  In  this 
case  that,  after  all  local  conditions  have  been 
adequately  met.  railways  have  the  legal  right 
to  ftd«vt  qieclal  provi^ous  for  throu^  traf- 
fic; and  legislative  interteence  therewith  Is 
unreastmabte;  and  an  infringement  upon  that 
provision  of  the  Constitution  which  we  have 
hdd  requires  that  commerce  between  the 
states  shall  be  free  and  unobstructed." 


In  the  case  of  Itlsslsslppl  B.  H.  Commls-. 
Blon  V.  IlllnoU  C,  B.  Ca,  208  U.  8.  885,  27 
Sup.  Ct.  90.  61  I*.  Bd.  209,  the  court  said: 
*^e  order  cannot  be  viewed  along  in  the 
light  of  ordering  a  stop  at  one  place  cmly. 
which  mlt^t  require  not  more  than  three 
minutes,  as  asserted.  It  Is  tbe  question 
whether  these  trains  can  be  stt^^nd  at  all  at 
any  particular  station  when  proper  and  ade- 
quate facUiUes  are  otherwise  afforded  sudi 
station.  If  the  c(»nmlssl(m  can  order  snch  a 
train  to  be  stopped  at  a  particular  locality 
under  sudi  drcnmstances,  thm  It  could  do  so 
as  to  other  localities,  and  in  that  way  the 
usefolnesB  of  a  through  train  would  be  ruin- 
ed, and  the'traln  turned  from  a  through  to  a 
local  one  in  Mississippi.  The  Lcglriature  oC 
a  stete  could  not  Itself  make  such  an  ordw, 
and  it  cannot  dd^te  the  power  to  a  com- 
mission to  do  BO,  in  ite  discretion*  when  ade- 
fjfnate  facilities  are  otherwise  furnished.  The 
transportation  of  passeogeni  on  Interstate 
trains  as  rapidly  as  can  with  safety  be  done 
is  the  Inecorable  donand  of  tbe  pnbllc  who 
use  such  trains.  Competition  betwem  great 
tmnk  lines  Is  fierce  and  at  times  bitter.  Each 
line  must  do  ite  best  evoi  to  obtain  Ite  fair 
share  of  the  transportetlon  between  stetes. 
both  of  passei^^ns  and  fright.  A  wholly  un- 
necessary, even  thot^  a  small,  otetede  ought 
not,  in  fairness,  to  be  placed  In  the  way  of  an 
int^rstete  road,  which  may  thus  be  unable 
to  meet  the  competition  of  ite  rivals.  We 
no  means  intend  to  impair  the  stroigth 
of  tbe  previous  dedsions  of  this  court  on, 
the  subject,  nw  to  assume  that  the  inter- 
stete  tran^ortatlon,  either  of  paasoigerB  or 
freight,  is  to  be  regarded  as  overshadowii^E 
the  rt^to  of  the  resldento  of  tbe  stete 
through  which  tbe  railroad  passes  to  ade- 
quate railroad  fuiilltleB.  Both  claims  are 
to  be  considered,  and  after  the  wants  of  tbe 
resldotte  wlthte  a  stete  or  locality  through 
whidi  the  road  passes  have  been  adequately 
supplied,  regard  being  had  to  all  the  facte 
bearing  upon  the  subject,  they  ought  not  to 
be  permitted  to  demand  more,  at  l^e  cost 
of  the  ability  of  the  road  to  successfully  com- 
pete with  ite  rivals  In  the  transportation  oi 
Interstete  passengers  and  frdght." 

In  the  case  of  Atlantic  Coast  Line  B.  Co. 
V.  Wharton,  207  U.  S.  828,  28  Sup.  Gt  121, 
32  li.  Ed.  230,  the  court  said:  "That  any  ex- 
ercise of  stete  authority,  In  whatever  form 
manifested,  which  dlrrctly  relates  Inter- 
stete conmierce,  Is  r^ugnant  to  the  commerce 
clause  of  the  Constitution  Is  obvious.  It 
hence  arlses  that  command  of  a  stete,  wheth- 
N  made  directly  or  throng  tbe  Instrum^tal- 
ity  of  a  railroad  commission,  which  orders, 
or  the  necessary  dfect  of  which  Is  to  order, 
the  stopping  of  an  Interstete  train  at  a  nam- 
ed  stetlon  or  stetlons,  if  it  directly  regulates 
Interatete  commerce,  is  void.  It  has  been  de- 
cided, however,  that  some  orders  which  may 
cause  tbe  stoppage  of  interstete  trains  made 
by  stete  authority  may  be  valid  if  they  do  not 
directly  r^ulato  such  commerce.  Lake  Shore 
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A  M.  B.  R.  Co.  T.  Ohio,  173  U.  S.  285,  19  Snp. 
Ct.  4tf5,  43  L.  Bd.  702.  When,  therefore,  an 
order  made  under  state  authority  to  stop  an 
Interstate  train  Is  assailed  because  of  its  re- 
pugnancy to  the  Interstate  commerce  clause, 
the  question  whether  such  order  is  void  as  a 
direct  r^:ulBtlon  of  such  commerce  may  be 
tested  by  considering  the  nature  of  the  order, 
the  cliaracter  of  the  Interstate  commerce  train 
to  which  it  applies,  and  Its  necessary  and  di- 
rect effect  upon  the  operation  of  such  train. 
But  the  effect  of  the  order  as  a  direct  regula- 
tion of  interstate  commerce  may  also  be 
tested  by  considering  the  adequacy  of  the 
local  factlltlee  existing  at  the  stations  at 
which  the  Interatate  commerce  train  has  been 
commanded  to  stop.  True,  inherently  consid- 
ered, whether  there  by  adequate  local  facil- 
ities Is  not  a  federal  question,  but  In  so  far 
as  the  fficlstence  of  soch  adequate  local  facil- 
ities Is  Involved  In  tiie  determination  of  the 
federal  question  ot  whether  the  order  con- 
cerning an  Interstate  train  does  or  does  not 
directly  r^^late  Interstate  commerce  that 
question  for  such  purpose  Is  opeoi,  and  may  be 
considered  by  us.  *  *  *  Without  stc^ 
ping  to  consider  whether,  in  Tlew  of  the  char- 
acter of  the  trains  to  which  the  ordw  before 
us  r^ated,  it  would  not  result  that  tiie  order 
complained  of  was  a  direct  regolatlon  of  in- 
terstate commerce,  and  testiog  the  subject  by 
the  local  facilities  at  the  station  at  which  the 
trains  were  ordered  to  %to^  we  think  the  rail- 
road company  in  this  case  has  famished  sudi 
reuonable  accommodations  to  the  people  at 
Latta  as  it  can  be  fairly  and  properly  called 
upon  to  give,  and  the  order  to  stop  these 
trains  18  therefore  not  a  valid  one.  The  term 
'adequate  or  reawmable  fiicllltles'  Is  not  In  Its 
nature  capable  of  aact  definition.  It  Is  a 
relattve  expression,  and  has  to  be  con^dered 
as  calling  for  such  facilities  as  might  be  fair- 
ly demanded;  regard  being  had,  among  oUier 
things,  to  the  size  of  the  place,  the  extent  of 
the  demand  for  transportation,  the  coat  of  fur- 
nishing the  additional  accommodations  asked 
for,  and  to  all  other  facts  which  would  have 
a  bearing  upon  the  question  of  convenience 
and  cost."  The  court  further  said:  "Of 
course,  it  Is  not  reasonable  to  suppcwe  that 
the  same  facilities  can  be  given  to  places  of 
very  small  population  that  are  supplied  to 
their  neighbors  who  live  In  much  larger  com- 
munities, and  the  defendants  in  error,  it  may 
be  conceded,  make  no  such  demand.  No  one 
would  assert  that  one  daily  train  each  way 
between  New  Tork  and  Philadelphia  would 
furnish  adequate  facilities  for  the  transporta- 
tion of  passengers.  Twenty  times  that  num- 
ber of  trains  would  be  necessary,  and  yet  one 
through  train  a  day,  each  way,  through  so 
small  a  place  as  Latta  to  New  York  or  Tam- 
pa would,  in  all  probability,  easily  transport 
all  the  passengers  desiring  transportation  be- 
tween these  places.  Nevertheless,  the  fair 
needs  of  the  locality  for  transportation,  to 
other  local  jmlDts  must  be  considered  and 


provided  for.  This,  as  we  think,  has  been 
done." 

The  Atchison,  Top^a  &  Santa  Fd  south- 
bound train  makes  connection  at  Gushing 
with  a  train  of  the  same  road  for  Stillwater, 
the  connty  seat;  likewise,  the  south-bound 
trains  on  appellant's  Ibie  run  Into  Gushing. 
The  north-bound  train  on  the  Atchison,  To- 
peka  &  Santa  F6  line  connects  at  Esau  junc- 
tion with  a  line  of  the  same  syst^  for  Still- 
water, the  county  seat.  A[^ellant's  line  di- 
verges from  the  Atchison,  Topeka  &  Santa 
P6  line  north  of  Yale,  intersecting  with  the 
St  Louis  ft  San  Francisco  line  between  Tulsa 
and  Bnid  at  Ballet,  and  connecting  with  a 
line  of  Its  system  at  Osage  for  Tulsa  and 
Muskogee.  It  Is  not  necessary.  In  order  to 
dispose  of  this  appeal,  to  determine  whether 
or  not  the  stopping  of  the  trains  complained 
of  would  result  In  the  relation  of  Intoatate 
commerce,  for  we  think  the  railroad  company 
In  this  case  has  furnished  such  reasonable 
commodation  to  the  people  at  Norfolk  as  th^ 
can  be  reasonably  called  npon  to  give,  tba 
slse  of  the  i^ace,  the  extent  of  the  demand 
for  transportation,  etc^  considered,  and  the 
ordw  to  stop  these  trains  cannot  be  sustained. 
It  seems  that  the  purpose  In  requesting  this 
order  was  that  persons  residing  adjacent  to 
this  station  might  have  the  opportunity 
visiting  points  like  Oklahoma  C^ty,  Bartlee- 
ylUe,  and  Parsons,  E^an.,  and  return  the  same 
day,  ther^  having  the  advantage  of  day- 
time travel.  This  identical  question  was  b^ 
fore  the  Suprone  Court  of  Arkansas.  In  the 
case  of  St  Loula.  I.  M.  ft  S.  B.  Ca  v.  State, 
8S  Ark.  284,  107  S.  W.  989^  the  court  said: 
"The  principal  reason  urged  as  to  the  Inade- 
quacy of  the  facilities  provided  by  the  rail- 
road company  Is  that  the  only  through  train 
to  St  Louis  which  atajfa  at  AAadelphla 
reaches  stations  In  thte  state  north  of  I4ttle 
Etock  at  an  unreasonable  hour  In  the  night* 
time  for  passengers  to  drttark,  and  that  a 
throi^h  north-bound  train  should  be  provide 
ed  which  will  land  passengers  from  Arkadel- 
pbla  at  those  stations  at  a  more  reasonable 
hour.  It  Is  also  earnestly  argued  that,  as 
Arkadelphla  Is  the  county  seat  of  Glark  coun- 
ty, and  as  circuit  court,  when  In  session,  usu- 
ally convenes  at  8:30  o'clock  a.  m.,  this  train 
by  which  litigants  and  witnesses  living  south 
of  that  place  could  reach  there  at  6tl8  a.  m. 
ought  to  be  required  to  stt^  there  for  their 
convenience.  Instead  of  requiring  them  to 
wait  for  train  No.  24,  due  to  reach  Arkadel- 
phla at  9:20  a.  m.  Now,  It  will  be  admit- 
ted that  there  Is,  at  best,  some  Inconvenience 
which  must  attend  the  traveler.  A  perfect 
system  of  railroad  transportation,  whereby 
the  traveler  can  begin  his  journey  at  an 
hour  which  precisely  suits  his  own  conven- 
ience, progress  with  due  speed  and  arrive  at 
his  destination,  wherever  that  may  t>e,  at  a 
reasonable  hour  of  the  day,  is  scarcely  to  be 
expected,  however  much  It  Is  to  lie  desired. 
That  would  be  Utopian.   A  train  achedul* 
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could  not  ba  arranged  bo  as  to  begin  and  end 
every  Jonm^  In  the  daytime.  What  the  state 
may  danand  of  a  railroad  company  for  the 
benefit  of  the  people  is  reastmable  aerrlce, 
•  •  •  facilities  which  are  aa  near  perfect 
as  may  reasonably  be  fnmlBbed,  considering 
all  the  drcnmstasces." 

In  the  case  of  Minneapolis,  St.  P.  &  S.  Sta 
M.  By.  Co.  T.  Railroad  Commission,  136  Wis. 
14e,  lie  N.  W.  005,  17  L.  R.  A.  (N.  S.)  821. 
the  court  said:  **Xn  determining  whether  or 
not  the  order  of  the  Commission  la  unreason- 
able, it  most  also  be  considered  that  every 
nnnecessary  burden  imposed  npon  the  rail- 
road Impairs  Its  net  receipts,  and  diminishes 
that  marghi.  If  there  be  one,  between  the 
amount  snfflclrat  to  asBore  a  fair  return  on 
the  Talne  of  Its  property,  plus  the  amotmt  of 
Ita  fixed  clMTgBB  and  operating  expenses  and 
Its  gross  receipts.  In  this  ma^In  the  public 
and  the  railroad  are  Interested,  because  It  Is 
only  wfaea  this  exists  that  bettermtttts  In  con- 
struction or  Improvements  In  service  not  Im- 
perative, OF  Indispensable,  or  reduction  in 
rates,  will  ordinarily  be  voluntarily  made  by 
the  railroad,  or  can  ordinarily  be  ordered  or 
enforced  by  the  Commls^on.  We  are  not 
now  speaking  ot  those  extmne  eases  where 
the  public  duty  must  be  dlschai^ed,  whatever 
the  financial  consequents  to  the  railroad. 
Covington  v.  Sandf<H^  164  U.  S.  578. 17  Sop. 
CL  198,  41  It.  Ed.  660.  and  casee  In  Rose's 
Notes:  3  Cook  Cotp.  (4th  Ed.)  ||  000^  901,  and 
cases  In  notes.  Bat  In  ordinary  cases  to 
waste  this  maq^ln  Is  to  waste  a  fund  In 
which  the  whole  public  Is  Interested.  This 
should  never  be  done  for  the  benefit  of  the 
few,  as  against  the  Interests  of  any.  It  is 
also  to  be  considered  that  this  maqtfn  ought 
not  ordinarily  be  exhausted  or  sw^t  away 
by  orders  or  requirements  ot  the  Railroad 
Commission  as  fast  as  accumulated,  because 
bnman  nature  or  railroad  nature  la  such  that 
no  one  will  long  economize  on  operating  or 
other  expenses  If  his  economy  only  furnishes 
a  larger  basis  for  further  exactions.  The 
rlshts  of  the  public  and  the  rights  of  the 
railroad  under  this  new  law  must  be  ascer^ 
talned  and  developed  by  the  Railroad  Com- 
mission slowly  and  laborioutiy,  moving  from 
precedent  to  precedent  as  new  Instances  arls^ 
after  the  manner  of  the  cmnmon-law  courts. 
As  WM  said  In  Bates  v.  Belyea  et  al,  23 
Wend.  (N.  T.)  336,  341:  They  [these  Instan- 
ces] must  from  the  nature  of  our  Jegal  system 
be  the  same  to  the  science  of  law  as  a  convin- 
cing series  of  experiments  Is  to  any  other 
branch  of  Inductive  phIlos(>phy.*  Fatlrace  on 
the  part  erf!  the  public  and  on  the  part  of  the 
carrier,  and  time,  wlU  be  necessary.  The 
notion  that  commissions  of  this  kind  should 
be  closely  restricted  by  the  courts,  and  that 
Justice  In  our  day  can  be  had  oiUy  In  courts. 
Is  not  conducive  to  the  best  results.  Justice 
dwells  with  us  with  the  fathers.  It  Is  not  ex- 
dnahrtly  the  attributes  of  any  office  or  class, 
It  rcqxmds  more  readily  to  confidence  than 
criticism,  and  there  is  no  reason  why  the 
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members  of  the  great  Railroad  Ccmmlssion 
of  this  state  should  not  develop  and  establish 
a  system  of  rules  and  precedents  as  wise  and 
beneficent  within  their  sphere  of  action  as 
those  established  by  the  early  common-law 
Judges.  We  find  the'statnte  well  framed  to 
bring  this  about" 

In  the  case  of  Deaver  et  al.  v.  Wyandotte 
and  St  Louis  &  S.  F.  B.  Co.,  decided  by  the 
Corporation  Commission  on  November  20. 
1908,  the  following  order  was  entered,  to  wit; 
"The  complaint  In  this  case  was  filed  by  tb« 
citizens  of  Wyandotte,  asking  that  the  Com- 
mission require  the  defendant  to  stop  Its  east- 
bound  train  No.  40S  at  that  station  for  the 
purpose  of  performing  the  usual  passenger 
service,  that  better  connections  may  be  made 
with  the  company's  north-bound  train  at  Af- 
ton.  The  defendant,  answering,  alleges  that 
this  train  Is  known  as  one  of  the  fast  Jnter^ 
state  mall  trains,  and  there  would  be  no 
special  reason  for  stoi^ing  at  this  statltm 
wlthont  stopping  at  other  stations  of  similar 
size  and  conditions,  and  that  it  would  greatly 
Interf^  and  make  It  Impossible  for  this 
train  to  make  Its  regular  time  In  competitltm 
with  other  fast  trains,  and  that  an  extra  lo- 
cal passenger  train  was  now  being  operated 
over  this  road  for  the  purpose  of  perform- 
ing the  local  passenger  service,  making  two 
trahis  a  day,  each  way,  stc^Ing  at  the  town 
of  Wyandotte.  The  evidence  In  this  case 
shows  that  train  No.  406  Lb  the  east-bound  In- 
terstate fast  mall  train  operated  by  the  de* 
fendant;  that  the  town  of  Wyandotte  has 
about  400  luhabitants;  that  Its  passenger  serv- 
ice now  consists  of  two  trains  each  way  dally. 
When  towns  or  conuuunlUes  hsve  a  reason- 
able or  the  average  passenger  service  that  Is 
performed  at  all  similar  j^tions  In  the  state 
of  Oklahoma,  as  is  now  enjoyed  by  Wyan- 
dotte, the  Commission  Is  not  disposed  to  inter- 
fere with  the  schedule  of  fast-mail  trains  per- 
forming interstate  service,  by  requiring  them 
to  stop  at  all  local  stations.  If  this  privilege 
wa4  extended  to  one  town,  other  towns  simi- 
larly situated  would  have  the  right  to  de- 
mand the  same  service,  and  it  appears  to  the 
commission  that  the  stopping  of  fast  trains 
at  stations  should  be  left  largely  to  the  re- 
lation of  the  railroad  managers  when  ample 
and  reasonable  service  by  other  trains  Is  af- 
forded the  oommunlties  and  towns  through 
which  such  trains  run.  It  is  therefore  or^ 
dered  that  the  complaint  be  dismissed  with- 
out prejudice."  See,  also,  Schmidt  v.  Great 
Northern  Railway  Co.  (decided  by  the  Rail- 
road Commls^on  of  Wisconsin  Sept  S.  1909) 
4  Wis.  B.  C.  Reports  121.  wherein  the  Com- 
mission In  passing  upon  a  similar  case,  said: 
"However  mu(A  this  Commission  would  like 
to  assist  the  citizens  of  the  territory  tribu- 
tary to  Foxboro  to  have  more  conveni^t  serv- 
ice in  and  out  of  that  station.  It  Is  powers 
less  to  grant  the  relief  asked  for." 

It  is  not  shown  that  any  considerable  num- 
ber of  persons  residing  at  Norfolk  embark  on 
a^ellanfa  trains  at  this  station  fW  Okla- 
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boma  Clfy,  BarOesvllI^  and  Fanons  points. 
If  tbe  appellant  la  reqnlred  by  the  order  of 
the  Oommlsaton  to  oonvert  traliw  nninbered  21 
and  22  Into  local  tmlna,  that  would  necessi- 
tate an  additional  tbrongh  passenger  train 
each  way  to  meet  the  demands  of  tbe  Inter- 
state traffic.  This  would  occasion  additional 
expense  In  tbe  way  of  equipment,  employ^^ 
maintenance^  et&  Passeo^ser  fores  on  the 
basis  of  a  two-cent  rate  should  not  be  jeop* 
ardlzed  by  unreasonable  burdens  In  the  way 
of  unreasonable  expense  or  bamperlng  the 
operation  of  tbe  trains  In  this  stated  Common 
carriers  should  be  required  to  furnish  every 
reasonable  facility  and  convenience  for  the 
public,  but  when  the  policy  has  be&i  declared 
that  such  serrtce  shall  be  supplied  for  the 
lowffit  reasonable  rate,  and  such  rate  Is  be- 
ing put  on  trial,  due  care  should  be  exercis- 
ed that  the  same  be  not  needlessly  endangered. 

The  ordm:  of  the  Corporation  Commission 
relating  to  Qie  sto[H;Mge  of  the  trains  Is  re- 
versed, and  the  part  pertaining  to  the  estab- 
lishment and  construction  of  a  depot  at  said 
place  Is  affirmed;  there  being  no  assignment 
of  «nror  in  tiie  record  covering  that  point 
All  the  Justices  concur. 


COOK  et  ax.  v.  HENSLER  et  ur. 
(Supreme  Court  of  Washington.  Feb.  18, 1910.) 

1.  BOUKDABIEB  ({  8*)— DKSCBIPTIOir— GOHTBOL 

or  Elements. 

A  description  of  a  blook  of  land  by  metes 
and  bounds  or  courses  and  distances  Is  subor- 
dinate to  the  description  of  the  block  by  its 
numtier  according  to  an  official  map,  and  must 
yield  in  case  d  conflict 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  »-41 ;  Dec.  Dig.  i  3.*] 

2.  Deeds  (|  112*)  — Constbuction  — Refeb- 
EUCE  TO  Plat. 

Where  a  deed  describes  land  ss  a  lot  laid 
out  on  B  certain  plat,  the  plat  becomes  as  much 
a  part  of  the  deed  as  if  It  were  copied  into  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  323-334;   Dec.  Dig.  K  112.«] 

8.  Deeds  (J  90*)  —  Constbuctioit  —  Debcbip- 

IIOIT. 

When  a  description  in  a  deed  is  ambiguous 
or  uncertain,  or  tbe  languge  is  doubtful  as  to 
what  was  the  real  intent  of  the  parties,  the 
deed  must  be  most  strongly  constmed  against 
the  gnuntor. 

[Bd.  Note.— For  oUier  cases,  see  Deeds,  Cent 
Dig.  f  235;  Dec:  Dig.  |  90^ 

4.  Evidence  (S  390*)— Extrinsic  Evidence 

Affecting  Deed. 

Where  lots  are  conveyed  with  express  ref- 
erence to  a  recorded  plat,  evidence  to  control 
or  in  any  way  affect  the  plat  la  Inadmisgible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719-'l'i28;   Dec.  Dig.  S  390.*J 

6.  Evidence  (S  390*)— Consteuction— Pbop- 

EBTY  Conveyed. 

A  deed  is  conclusive  evidence  as  to  what 
land  Is  intended  to  be  conveyed,  the  quantity 
of  the  land,  and  the  grantor's  intention  to 
include  or  exclude  particular  land. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1719-1728;  Dec  Dig.  1  380.*] 


a  Appeal  and  Esbob  (5  8ffi*)— Review— Es- 
toppel. 

A  party  cannot  complain  of  the  admfssioD 
of  extraneous  testimony  as  to  what  land  was 
intended  to  be  conveyed  by  a  deed,  where  the 
fact  of  intention  is  put  in  issue  by  himself. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3501-3610;  Dec  Dig.  f 
882.*] 

7.  Evidence  (I  450*)— Bxtbinbio  Evidbhce 
AFFEcnna  wbiiingb  —  ConsTBUcnozr  or 
Deed. 

Ambiguities  In  the  description  wIU  alone 
justify  a  recourse  to  evidence  extraneous  to  the 
deed,  and  the  amUgultv  Is  not  necessarily  con- 
fined to  description  «  metes  and  bounds  or 
monuments^  or  what  Is  generally  understood 
as  descriptions,  bat  may  consist  in  a  doubt  as 
to  wliat  part  is  referred  to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.       2066-2082;   Dec  Dig.  1  450.*  J 

8.  Deeds  (f  93*)— Cohbtbucixoh— Intention 
or  Pasties. 

A  deed  will  be  c«utraed  so  as  to  effectuate 
the  Intent  of  the  parties  as  derived  from  the 
deed  itself  If  it  can  be  dime  conristently  with 
the  rules  of  law, 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cant- 
Dig.  IS  231,  232 ;  Dec.  Dig.  S  93.*] 

9.  Deeds  (|  100*)— ConsTBocnoN— Bxtbinbio 

CiRCnU  STANCES. 

In  construing  a  deed,  where  there  Is  an  am- 
biguity as  to  which  one  of  two  plats  Is  referred 
to  in  a  description,  the  court  will  look  at  the- 
circumstances  attending  the  transaction,  the  slt- 
aation  of  the  parties,  and  Uie  state  of  the  thing 
granted. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  239 ;  Dec.  {  100.*] 

10.  PuBLn}  LaiTDB  <{  18S*)— Tidi  Laitdb— 
Plats. 

That  portion  of  a  plat  made  by  an  upland 
owner  whicb  extends  over  tide  lands  Is  vacated 
by  a  subsequent  state  plat  of  soch  lands, 

[Ed.  Note.— For  other  eases,  see  Patdlc  Lands^ 
Dec.  Dig.  i  186.*] 

11.  Deeds  (8  112*)— ConsTBUonoN— Pbopxb- 

TT  Conveyed, 

A  purchaser  of  lots  according  to  a  plat 
has  a  nght  to  maintain  that  be  purchased  ac- 
cording to  the  plat  legally  existing  at  the  time 
of  his  purchase. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  323,  824 ;  Dec.  Dig.  |  112.*] 

12.  Deeds  (8  118*)— Consteuction— Pbopebtt 
Con  VETBD— E  viden  ce. 

It  will  he  presumed  that  a  deed  of  land  ac- 
cording to  a  plat  refers  to  a  plat  legally  exist- 
ing at  the  time  of  the  making  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  8  118.*] 

13.  Dedication  (8  12*)— Requisites— Trle. 
Title  of  the  dedicator  is  essential  to  a  valid 

dedication  of  land. 

[Bd.  Note.— For  other  cases,  see  Dedication,. 
Cent  Dig.  S8  6,  7 ;  Dec  Dig.  8  12.*] 

14.  DBBns  ({  lis*)— CoNSTBUonoN— Pbopebtt 
Conveyed — Evidence. 

'  Evidence  In  a  suit  involving  title  to  tide 
lands  held  to  warrant  a  finding  that  a  deed  to- 
plaintiff's  grantor  conveyed  nothing  but  uplands, 
and  that,  when  the  deed  referred  to  a  plat  made 
by  an  upland  owner,  it  referred  to  a  legal  plat 
that  was  then  in  existence. 

[Ed.  Note.— For  other  cases,  see  Deeda  Dee. 
Dig.  8  118.*] 

RudklD,  O.  3^  Chadwick  and  Fnlierton,  JJ., 

dissenting. 
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Ste  Banc.  Aj^ieal  tmm  Siqwrior  Court, 
•Skagit  Conn^;  George  A.  Joiner,  Judge. 

Action  hj  EL  S.  Cook  and  wife  against 
Gus  Hensler  and  wlf&  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

Roberts,  Battle,  Hulbert  &  Tennant,  and 
J.  L.  Corrlgan,  for  aivellantB.  Frank  Qnln- 
by,  for  reepondenta. 

DUNBAR,  J.  On  or  about  the  13tb  day  of 
January,  1890,  one  Noah  Nelson,  who  was 
ttie  owner  In  fee  simple  of  certain  uplands  in 
Skagit  county.  Wash.,  platted  aaid  land  as 
Kelson's  addition  to  Anacortes,  Wash.,  and 
extended  his  plat  over  certain  tide  lands  of 
the  first  class  situated  tn  front  of  said  up- 
lands. The  following  map  will  show  the 
altoation  of  the  lands  iuTolved: 
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The  line  a,  b,  c,  d,  is  the  shore  line  as  fixed 
by  the  tide  land  survey.  The  dotted  lines 
Bbow  the  outline  of  that  part  of  Nelson's  ad- 
dition which  was  platted  over  tide  water. 
On  the  loth  day  of  April,  1893,  Nelson  ex- 
ecuted a  mortgage  npon  lots  E,  F,  O,  and 
H,  all  of  blocks  5  and  Q,  all  of  block  11,  and 
all  of  block  12,  except  lots  10  and  20,  to  the 
I^md  Mortgage  Bank  of  Northwestern  Amer- 
ica, Limited.  This  mortgage  was  subse- 
qnently  foreclosed  by  the  mortgagee,  and  a 
ataertlTB  deed  was  regularly  Issued  to  the 
«ald  mortgagee,  which  deed  was  regularly 
recorded,  said  property  being  conveyed  to 
the  mortgagee  by  the  same  description  as 
was  contained  In  the  mortgage^  Subsequent- 
ly to  the  execution  of  the  Nelson  plat,  the 
state  board  of  land  commissioners  platted  the 
ttrst-class  tide  lands  situated  in  front  of  the 
dty  of  Anacortes,  and  included  certain  por- 


tions of  the  land  covered  by  the  Ndwm  idat 
as  parts  of  tracts  22  and  23  of  plat  10  of  aald 
Anacortes  tide  lands  of  the  first  class,  which, 
as  is  shown  by  the  map,  Includes  portions 
of  lots  O  and  H,  and  blocks  5,  6,  and  12  of 
the  Nelson  plat.  On  or  about  the  ISth  of 
April,  1894,  Nelson,  exercising  a  preference 
right  given  him  by  the  law,  secured  a  cer- 
tificate of  sale  from  the  commissioner  of 
public  lands,  by  the  terms  of  which  certifi- 
cate tracts  22  and  23,  together  with  other 
tide  lands,  were  to  be  conveyed  by  a  deed 
from  the  state  of  Washington  to  the  said  Nel- 
son on  payment  by  him  of  the  amount  spec- 
ified In  said  certificate  of  sale;  that  subse- 
quently Nelson  assigned  to  the  Land  Mort- 
gage Bank  all  Interest  in  said  certificate  of 
sale;  that  on  the  11th  day  of  March,  1801. 
the  said  liand  Mortgage  Bank  conveyed  to 
one  R.  R.  Dewar  by  statutory  warranty 
deed  the  following  described  land:  All  of 
block  6,  except  lot  1,  all  of  block  11,  all  of 
block  12.  except  lots  10  and  20,  and  lots  O 
and  H,  all  in  Nelson's  addition  to  the  city 
of  Anacortes,  Bkagit  county.  Wash.— that 
thereafter,  and  on  or  about  March  31,  1902, 
said  Dewar  and  wife  conveyed  said  properly 
to  B.  S.  Cook,  one  of  the  plaintifTs  and  ap* 
pellants  in  this  action,  describing  said  prop- 
erty as  follows:  All  of  blocks  6  and  11,  all 
of  block  12,  except  lots  19  and  20,  and  lots 
G  and  H,  said  Iota  O  and  H  being  situated 
on  the  north  side  of  Twenty-Second  street, 
adjoining  block  6  on  the  east,  all  In  Nelson's 
addition  to  the  city  of  Anacortes,  Wash.,  ac- 
cording to  the  plat  thereof  on  record  In  the 
auditor's  office  In  and  for  Skagit  county. 
Wash.  Subsequently  the  certificate  of  sale 
which  bad  been  assigned  to  the  I^ind  Mort* 
gage  Bank  by  Nelson  was  transferred  by  one 
Shorrock,  the  agent  of  the  Land  Mortgage 
Bank,  to  the  defendant  in  this  action,  Gus 
HenslOT.  Some  question  is  raised  by  the  ap- 
pellants as  to  the  authority  of  Shorrock  to 
make  this  transfer,  but  with  the  view  we 
take  of  the  other  questions  in  the  case  it  is 
not  necessary  to  discuss  that  one.  Subse- 
quently Hensler,  by  means  of  the  written 
certificate  and  assignment,  procured  a  deed 
from  the  state  of  Washington  to  tracts  '22 
and  23  of  said  tide  lands,  whereupon  plain- 
tifTs brought  suit  against  Hensler  and  wife, 
praylug  for  a  decree  adjudging  that  de- 
fendant Hensler  held  the  title  in  such 
lands  In  trust  for  the  use  and  benefit  of  the 
said  plaintiffs,  and  that  said  Hensler  be  or- 
dered to  convey  the  legal  title  to  said  lands 
to  plaintiffs.  The  court  made  findings,  of 
facts,  and  from  such  facts  concluded  that 
the  deed  from  the  Land  Mortgage  Bank  to 
Dewar  did  not  as  a  matter  of  law  convey 
any  of  the  tide  lands  whatever,  nor  'did  the 
description  of  the  real  property  therein  giv- 
en designate  more  than  the  upland  portion  of 
the  lots  and  blocks  therein  mentioned,  and 
that  the  I^nd  Mortgage  Bank  parted  with 
none  of  its  Interest  in  any  of  the  tide  landa 
lying  In  front  of  said  upland  pnqierty,  and 
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concluded  tbat.  as  the  plalntUfB,  In  order  to 
obtain  the  r^f  applied  for,  most  niy  npon 
the  title  of  their  grantor  Dewar,  and  that 
Dewar,  not  having  received  title  to  any  of 
the  tide  landfl,  could  not  convey  the  same  to 
plaintiffs,  the  action  vat  dismissed. 

There  are  sermU  aaalgnments  of  error  in 
this  case  based  on  the  findings  <a  fact,  bnt, 
as  we  understand  from  the  argument  of  the 
appellants,  the  assignments  are  made  upon 
the  theory  that  the  court  erred  in  its  con- 
Btmctlon  of  the  law,  and  that  the  findings 
of  fact  were  made  with  reference  to  such 
alleged  erroneous  construction  rather  than 
npon  any  facta  stated  or  proven.  It  Is  also 
claimed  that  the  court  erred  in  admitting 
extraneous  testimony  to  determine  the  Inten- 
tion of  the  parties  as  to  what  was  conveyed 
by  the  deed.  The  main  questltm,  as  stated 
by  the  appellants,  Is  to  determine  whethv 
the  rights  of  the  plaintiffs  claiming  by  war- 
ranty deed  from  the  dedicator  Noah  Nel- 
son were  aftected  In  any  way  by  the  subse- 
quent platting  of  the  tide  land  portion  of  the 
said  Nelson  piat  by  the  board  of  state  land 
commissioners.  A  great  many  cases  are 
cited  by  the  appellants  to  sustain  certain 
weil-known  principles  of  law  which  may  be 
conceded  for  the  purposes  of  this  case,  viz.. 
that  the  general  rule  is  that  reference  to  a 
plat  or  map  in  a  deed  of  conveyance  maltes 
It  a  pert  thereof;  that,  if  a  party  purchases 
a  certain  numbered  block  of  land  according 
to  the  official  map  of  the  city  and  hts  pur- 
chase is  so  described  In  the  deed,  a  further 
description  of  the  block  by  metes  and  bounds 
or  conrses  and  distances  would  be  subordi- 
nate to  the  description  of  the  block  by  its 
number,  and  would  have  to  give  way  in  case 
of  conflict;  and  that,  where  a  deed  de- 
scribes land  as  a  lot  laid  out  on  and  desig- 
nated on  a  certain  piat  or  survey,  the  plat 
becomes  as  much  a  part  of  the  deed  as  if  it 
were  copied  into  it.  It  may  also  be  said  that 
it  Is  the  law  that  when  a  description  employ- 
ed by  the  parties  to  a  deed  is  ambiguous  or 
uncertain,  or  the  language  used  leaves  It 
doubtful  as  to  wbat  was  the  real  intention 
of  the  parties,  the  deed  must  be  moat  strong- 
ly construed  against  the  grantor;  that,  where 
lots  are  conveyed  with  express  reference  to 
a  recorded  plat,  evidence  to  control  or  In 
any  way  affect  the  plat  is  inadmissible ;  that, 
as  a  general  proposition,  the  deed  must  be 
held  to  be  coocluslve  evidence  as  to  what 
"and  is  Intended  by  the  grantor  to  be  convey- 
ed, and  the  quantity  of  land,  and  likewise  the 
conclusive  evidence  of  his  Intention  to  In- 
clude In  or  exclude  from  the  instrument 
particular  land.  These  are  ail  propositions 
which  are  universally  conceded  to  be  the 
law,  but  we  think  they  have  no  application 
to  this  case.  First,  as  to  the  objection  to 
the  admission  of  testimony  of  Dewar  as  to 
the  Intention  of  the  grantor  or  grantee  when 
the  deed  was  made  from  the  bank  company 
to  I>ewar.  The  complaint  la  this  action  is 
not  brought  OEClusively  upon  the  theory  that 


the  appellanta  were  relying  upon  the  deacrip* 
tlon  In  the  complaint,  but  It  states  in  para-- 
graph  S  that  it  was  the  Intention  of  the  sell- 
er to  sril,  and  of  the  purchaser  to  buy,  all 
of  the  land  within  the  above-named  descrip- 
tion, whether  the  same  was  upland  or  tide 
land.  This  was  a  tender  of  an  issue  of  in- 
tention which  was  met  by  the  answer,  and 
the  appellants  are  not  now  In  a  position  to 
question  the  introduction  of  testimony  which 
was  put  in  evidence  under  Issues  raised  by 
the  pleadings.  On  the  other  proposition  it 
may  be  said  that,  wblle  ambiguities  in  the 
description  will  alone  Justify  a  recourse  to 
evidence  extraneous  to  the  deed,  yet  the  am* 
biguity  is  not  necessarily  confined  to  the  de- 
scription of  metes  and  bounds  or  monuments 
or  what  is  generally  understood  as  descrip- 
tions. But  It  may  consist,  as  we  think  it 
does  in  this  case,  in  a  doubt  as  to  what  plat 
is  referred  to,  a  determination  of  which 
question  Is  absolutely  necessary  to  a  correct 
interpretation  of  the  deed  and  an  ascertain- 
ment of  the  intention  of  the  parties.  While 
it  is  no  doubt  true  that  the  words  of  the 
covenant  are  the  primary  source  from  which 
this  intention  is  to  be  drawn  because  they 
are  the  symbols  agreed  upon  by  the  parties 
to  denote  their  purpose  and  are  generally 
the  best  ond  surest  guide  to  its  discovery, 
it  must  be  borne  In  mind  that  In  the  con- 
struction of  a  deed  as  in  the  construction  of 
any  other  contract  the  real  point  Is:  What 
was  the  intention  of  the  parties?  As  was 
said  in  Whalton  t.  Kauffman,  19  Johns.  (N. 
Y.)  97:  "The  cardinal  point  la:  What  was 
the  Intention  of  the  parties  as  derived  from 
the  deed  itself?  When  that  is  discovered,  it 
ought  to  be  carried  into  effect  If  It  can  be 
done  conslstenUy  with  the  rules  of  law.  If 
the  words  and  provisions  are  doubtful,  they 
are  to  be  taken  most  strongly  against  the 
grantor.  If  they  are  susc^Uble  of  different 
constructions,  the  court  may  take  Into  con- 
sideration the  circumstances  attending  the 
transaction,  the  particular  situation  of  the 
parties,  and  the  state  of  the  thing  granted 
at  the  time  of  making  the  grant,  for  the  pur^ 
pose  of  ascertaining  Uie  probable  Intent" 
Finding,  then,  that  there  Is  an  ambiguity  and 
doubt  as  to  whldi  idat  was  referred  to,  we 
will  look  at  the  circumstances  of  the  case 
and  the  testimony  adduced,  not  for  the  pur- 
pose of  disputing  the  deed,  but  for  the  sole 
purpose  of  explaining  It  and  of  arrivlnte  at 
the  real  Intent  of  the  parties.  There  were 
two  plats  which  covered  this  land  in  con- 
troversy at  the  time  of  the  transfer,  the  old 
Nelson  plat  and  the  state  plat,  bnt  that  por- 
tion of  the  old  Nelson  plat  whicti  extended 
over  the  tide  lands  had  been  rendered  void 
and  of  no  effect  whatever  by  the  action  of 
the  state  in  platting  the  tide  lands.  Henry 
V.  Seattle,  42  Wash.  420,  85  Psq.  24.  So  that 
the  only  plat  of  these  tide  lands  legally  ex- 
isting at  the  time  of  the  purchase  of  Ueivar 
waa  the  state  plat,  and,  aa  was  said  In,  the 
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case  abore  referred  to,  the  purcbaser  has  a 
rlgbt  to  maintain  that  be  purcbased  accord- 
ing to  tbe  plat  legally  existing  at  the  time  he 
purchased,  and  that  was  the  testimony  of 
both  parties  to  tbe  deed.  Tbe  I^I  portion 
of  Nelson's  plat  at  tbe  time  of  tbe  sale  cot- 
ered  only  tbe  uplands,  and  It  Is  a  more  rea- 
sonable presnmptlon  that  the  mention  In  tbe 
deed  of  Nelson's  plat  had  reference  to  a 
legal  plat  than  to  one  which  was  not  then 
In  existence,  and  as  a  matter  of  fact  never 
had  a  legal  existence,  for  Nelson  had  no 
title  to  tbe  tide  lands  at  the  time  he  made 
the  dedication.  It  Is  fundamental  that  title 
Is  essential  to  tbe  dedicator  of  land,  and  the 
description  sbonld  be  Interpreted  with  ref- 
erence to  conditions  as  they  existed  at  the 
time  of  making  tbe  deed.  If  It  had  been  tbe 
Intention  to  convey  tbe  tide  lands  or  to  con- 
vey all  the  lands  wblcb  tbe  bank  company 
had  received  from  Nelson  by  foreclosare  pro- 
ceedings and  by  assignment  of  tide  land 
certificates,  the  natural  thing  to  do  would 
have  been,  after  describing  tbe  uplands,  to 
add  certain  portions  of  tracts  22  and  23, 
Trhich  would  have  placed  the  deBcrlptlon  be- 
yond any  question. 

Again,  In  aid  of  the  construction  contend- 
ed for  by  respondents,  there  was  no  attempt 
here  by  description  to  convey  the  same  land 
that  had  been  mortgaged  to  the  bank,  or  to 
treat  the  description  of  said  Jand  In  the  way 
It  bad  been  treated  when  It  was  deeded  to 
them.  The  mortgage  given  by  Nelson  to  the 
Land  Mortgage  Bank  was  upon  all  of  blocks 
5  and  6.  all  of  block  11,  all  of  block  12,  ex- 
cept lots  19  and  20,  and  lots  G,  F,  G,  and 
H,  lying  between  blocks  5  and  6,  and  the 
sheriff's  deed  In  foreclosure  covered  the 
same  property.  But  the  deed  of  tbe  bank 
to  Mr,  Dewar,  under  whom  the  appellants 
here  must  recover  If  they  recover  at  all  In 
this  action,  did  not  undertake  to  convey 
block  5  at  all,  or  lots  E  and  F,  and  these  are 
the  lots  and  blocks  only  that  are  altogether 
or  principally  covered  by  tide  water,  block  5 
being  all  tide  land  excepting  a  very  small 
and  Inconsiderable  portion  In  the  southwest 
comer  of  said  block,  and  lots  B  and  F  being 
practically  all  In  the  tide  lands,  showing.  It 
seems  to  us,  that  the  grantor  had  In  mind 
the  exclusion  of  tbe  tide  lands  from  the  deed, 
and  the  conveyance  only  of  the  uplands. 

Aa  bearing  somewhat  on  a  technical  con- 
struction of  these  two  deeds.  It  may  be  noted 
that  tbe  deed  from  the  Land  Mortgage  Bank 
to  Dewar  does  not  describe  the  property  as 
so  many  lots  and  blo<^8  In  Nelson's  addition 
to  the  city  of  Anacortes,  according  to  a  plat 
thereof  on  record,  or  any  plat,  but  simply 
as  being  said  lots  and  blocks  In  Nelson's 
addition  to  the  city  of  Anacortes;  so  that 
there  is  really  no  plat  referred  to  in  that 
deed,  although  the  plat  Is  referred  to  in  the 
deed  from  Dewar  to  Nelson. 

Taking  tbs  drcnmstancea  ■omnmdlng  this 


transaction  Into  consideration,  the  fact  that 
tbe  state  plat  bad  covered  these  lands  for 
nine  years  before  tbe  transfer,  and  the  ma- 
terial difference  In  the  description  of  the 
land  In  the  two  different  deeds,  It  seems  to 
us  that  the  conclusion  Is  Inevitable  that  It 
was  tbe  intention  of  the  Land  Mortgage 
Bank  to  convey  nothing  to  Dewar  but  the 
uplands,  and  that,  when  the  deed  referred  to 
Nelson's  plat,  It  referred  to  a  legal  plat 
that  was  then  In  existence.  This  view  Is 
strengthened  by  the  oral  testimony  in  the 
case,  which,  notwltbstandlng  some  trivial 
contradictions  In  tbe  oral  testimony  and 
written  letters  of  tbe  witness  Dewar,  Is  as 
a  whole  overwhelmingly  In  favor  of  respond- 
ents' contention. 

The  Judgment  of  the  lower  court  will  be 
affirmed. 

CROW,  PARKER,  MOUNT,  MORRIS,  and 
GOSB,  JJ.,  concur.  RUDKIN,  C.  X,  and 
CHADWICK  and  FULLERTON,  JJ.,  dis- 
sent. 


STATE  V.  POTNER. 

(Supreme  Court  of  Washington.    Feb.  25, 
I&IO.) 

1.  WlTMESSBS   (I  236*)— BXAMINATION— FOBU 

or  _QuMnon— "RaPUTATioN." 

The  word  "reputation,"  when  unqualified, 

means  general  reputation,  and  a  question  as  to 
"the  reputation  for  chastity"  of  the  paramour  of 
defendant  in  a  prosecution  for  lewdness  Is  proiK 
er  in  form. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  817.  821 ;  Dec,  Dig.  I  280.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  7,  pp.  6118-6120.3 

2.  Lewdness  (S  9*)— Evxdxkcb— RapnTATZon 
OF  Pabahoub. 

In  a  prosecution  for  lewdness,  evidence  of 
the  general  reputation  for  chastity  of  defend- 
ant's alleged  paramour  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent.  Dig.  {  14 ;  Dec  Dig.  f  9.*] 

3.  CaiMinAi.  Law  (|  1170%*)  —  Review  — 
Habmlebs  Ebbos. 

The  error  of  allowing  Improper  qnestions 
Is  harmless  where  the  evidence  elicitea  thereby 
is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  3180;  Dec.  Dig.  S  1170%.*1 

4.  LBWoni:Ba  (8  !•) — Natdbe  of  Offense. 

Under  Baliinger's  Ann.  Codes  &  St.  |  7288 
(Pierce's  Code,  f  1790),  making  It  unlawful  for' 
any  man  and  woman  *'not  being  married  to  each 
other"  to  lewdly  cohabit  together,  though  there 
must  be  a  living  together  as  if  the  conjugal  re- 
lation existed,  and  the  illicit  intercourse  must 
tie  habitual  and  not  merely  occasional,  it  la 
not  necessary  that  the  acta  be  open  and  notori- 
ous, or  that  the  parties  bold  themselves  out  to 
the  public  as  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  5  8;  De&  Dig.  j  1.*] 

6.  Criminal  Law  {S  1119*)— Review— Ques- 
tions Peesented  bt  Recobd— Remabks  or 
Counsel. 

Where  the  record  does  not  show  the  alleged 
Improper  nmatks  ot  counsel,  or  titat  the  court's 
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attentfon  was  called  thereto  except  the  objec- 
tion to  such  remarks  without  any  ruUnir  there- 
on, no  question  ia  raised  for  nview. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  {  2929 ;  Dec.  Dig.  8 

6.  Obiminai.  TUaw  (J  ITS*)— FoBMEB  Jeopardy 
— Appbal  rRoii  JusTiCB  s  CouBT— Effeot  OF 
Filing  Infobuation  in  Supebiob  Court. 

The  Gling  of  an  information  in  the  superior 
coart  on  app^  from  a  conviction  in  a  justice's 
court  on  a  comidaint  does  not  constitute  a  dis- 
missal of  the  complaint  and  bar  furtlier  prosecu- 
tion. 

[Bd.  Note.— For  other  can^  we  Ciindnal 
Law,  Cent.  Dig.  I  829;  D«c;  Dig.  |  iza*] 

7.  Cbihinai.  IiAW  (S  833*)— Tbiai^Iitstbuo- 

TION— EbQUESTS. 

It  la  not  error  to  preface  an  instruction 
with  "As  reQuested  defendant,  I  instruct 
you,"  etc.,  as  the  instructions  are  the  law  of  the 
case  whether  given  on  retiuest  or  the  court's  own 
motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  %  2015;  Dec.  Dig.  |  833.*] 

Department  l.  Appeal  from  Siq)erior 
Coart  Kittitas  Gonnty;  Ealpli  Kauffman, 
Judge. 

M.  W.  Pt^ner  was  conTictod  of  lewdness, 
and  he  appoOs.  Affirmed. 

Pmyn,  Str^  &  HoeflBer,  tor  ai^lant  E. 
E.  Brown,  for  respondent 

RUDKIN,  a  J.  The  defendant  was  con- 
victed oC  ib»  crime  of  lewdly  and  vlclonsly 
associating  and  cohabiting  with  a  woman, 
not  tola  wife,  and  prosecutes  this  ai^al  from 
the  final  judgment  of  the  court  The  first 
error  assigned  is  based  on  the  admission  of 
testimony  tending  to  show  the  reputation  for 
chastity  of  the  woman  with  whom  the  appel- 
lant Is  alleged  to  have  associated  and  co- 
habited In  the  community  in  which  she  re- 
sided. The  form  of  the  question  was:  "Do 
yon  know  the  repatatlon  for  chastity^  In  Cle 
Slum,  of  Miilnle  Blade?"  The  objection  to 
this  qnestion  la  twofold ;  first,  because  the  In- 
quiry was  not  limited  to  her  general  reputa- 
tion, and,  second,  because  evidence  as  to  her 
reputation  was  Irrelevant  and  Incompetent 
State  T.  Clark,  9  Or.  466,  Is  dted  In  sui^rt 
of  the  objection  to  the  form  of  the  question. 
The  decision  In  that  case  sustains  the  con- 
tention of  the  appellant  but  the  case  itself 
was  controlled  by  the  doctrine  of  stare  de- 
cIbIb  by  reason  of  an  earlier  decision  In  the 
same  court  In  the  course  of  his  opinion 
X/)rd,  G.  J.,  said:  "Mr.  Oreenleaf  says  that 
the  impeaching  witness  'must  be  able  to  state 
what  Is  generally  said  of  the  person  by  those 
among  whom  he  dwells,  or  with  whom  he  Is 
chlefiy  conversant,  for  It  is  this  that  consti- 
tutes his  general  reputation  or  character.'  1 
Greenleaf  s  Evidence,  577.  According  to  this 
statement  of  the  text,  it  la  the  opinion  gen- 
erally entertained  of  a  person  In  the  neigh- 
borhood in  which  he  resides  that  constitutes 
his  general  reputation  or  character.  Now, 
the  objection  here  Is  to  the  form  of  the  qnes- 
tlon.  In  that  it  does  not  ask  for  the  general 


reputation  for  chastity.  If  the  questicHi  as 
put  would  elldt  an  answer  for  less  than  gen- 
eral reputation,  it  is  bad  beyond  doubt  But 
may  It  not  be  ai^ued  that,  when  the  question 
Is  asked  the  witness:  'If  he  knew  what  her 
reputation  for  chastity  was  in  the  neighl>or- 
hood  where  she  resided?*  that  reputation  la 
here  used,  not  In  a  limited,  hut  in  an  unqual- 
ified, sense,  and  means  general  reputation, 
and  that  the  question  would  be  commonly  so 
understood?  When  It  Is  said  of  a  person  that 
he  has  a  good  or  had  reputation.  It  is  only 
meant  to  convey  the  opinion  generally  enter- 
tained of  such  person.  Reputation  being, 
then,  what  is  generally  said  of  a  person  in  his 
community,  does  not  the  question  as  above 
suggested  inquire  and  call  for  an  answer 
which  will  reflect  what  Is  generally  said  of 
such  person,  and  la  this  not  the  general  rep- 
utation? It  is  true  this  argument  admlta 
that  the  inquiry  must  be  directed  to  her  gen- 
eral reputation  for  chastity,  but  it  claims 
that  the  form  of  tiie  inquiry  Is  immaterial, 
provided  by  Its  terms  it  calls  for  the  general 
reputation,  and  is  not  objectionable  in  other 
respect&  'Any  question,'  says  Judge  Thur- 
man,  "not  leading,  that  asks  for  the  general 
reputation  of  the  witness  for  truth  Is  suffi- 
cient; and  If  the  word  reputation,  when  un- 
qualified, does  ex  vi  termini,  or  In  common 
parlance,  mean  general  reputation,  as  we 
think  it  does,  it'  iB  unnecessary  to  prefix  the 
word  "general." '  French  v.  Hlllard,  2  Ohio 
St  60."  The  reasons  assigned  by  the  Oregon 
and  Ohio  courts  are  controlling  taer&  Tlie 
woman's  t^utation  In  Cle  Elum  consisted 
of  what  was  generally  said  of  her  by  those 
among  whom  she  lived,  and,  in  the  langaage 
of  Judge  Thnrman,  the  term  "reputation," 
when  nnqnalifled,  ex  vl  termini  and  in  com- 
mon parlance,  means  gmenU  reputation. 

The  second  ground  of  the  objection  la  also 
untenable.  In  proBecatl<mB  for  adnlta-y  and 
kindred  offenses  the  genenU  'repntatltm  for 
chastity  of  the  woman  wltb  whom  the  de- 
fendant is  alleged  to  have  consorted  Is  reie- 
vant  and  material.  Blackman  v.  State,  86 
Ala.  S95 ;  Commonwealth  v.  Gray,  129  Mass. 
474,  37  Am.  Rep.  878;  State  v  Berry,  24 
Mo.  App.  466;  Bishop,  Stat  Crimes,  |  679. 

The  next  assignment  Is  based  on  the  rul- 
ing of  the  court  pomltting  one  of  the  wit- 
nesses for  the  state  to  answer  the  following 
questions:  "Have  you  any  suspicions?"  "if 
so,  relate  them  to  the  Jury."  "Tell  the  Jury 
how  you  believed  that"  "What  the  circum- 
stances were."  "State  the  circumstances." 
Some  of  these  Interrogatorlea  are  highly  ob- 
jectionable, but  when  we  tarn  to  the  answers 
to  the  questions  we  find  them  both  relevant 
and  competent  The  witness  did  not  under- 
take to  give  his  suspicions  or  twllefs,  but 
merely  related  facts  and  circnmstances  with- 
in his  knowledge.  Indeed,  the  objection  Is 
confined  to  the  questions  themselveB,  and 
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<Soea  not  extoid  to  the  testimony  elicited. 
The  ruling  of  the  court  was  therefore  not 
ItreJodldaL 

Insnffldency  of  Qie  erldrace  to  sustain 
the  mdlct  and  Jodgment  is  the  next  «ror 
asBlgned.  So  far  as  material  to  the  present 
Inqnlty  secUou  7238,  Balllnger's  Ann.  Codes 
A  8t  (Pierce's  Code,  i  1790),  defines  the  crime 
cliarge4  against  the  appelant  as  fellows: 
"If  any  man  or  woman  not  being  married  to 
«a<A  other  lewdly  and  Yldonsly  associate  and 
cohabit  togeOier,  *  *  *  every  each  per* 
■on  shall  be  punished  by  imprlscmment,"  eta 
This  statute  Is  much  broader  than  the  omn- 
mon-law  offense  of  lewdness,  and,  while  there 
most  be  a  living  together  as  If  the  conjugal 
relatlmi  existed,  and  the  Illicit  intercourse 
mpst  be  habitual,  not  merely  occasional,  it  Is 
not  neceesary  that  the  acts  should  be  open 
and  notorltHis,  or  that  the  parties  should  hold 
OiemstiTes  out  to  the  public  as  husband  and 
wlfeL  State  r.  West,  84  Mo.  440;  State  t. 
Coffee,  89  Ho.  App.  56;  Commonwealth  t. 
Lambert,  12  AUen  (Mass.)  177;  28  (3yc.  210. 
"The  statute  Includes  Illegal  sexual  Intor- 
Gourse,  and  the  Irregular  Indulgences  ot  Inst 
whether  public  or  private."  Commonwealth 
T.  Lambnt,  supra.  Hie  testimony  was  large- 
ly drcnmstantlal,  as  Is  usual  In  such  cases, 
and  no  good  will  result  from  a  review  of  It 
hese.  SnflSce  It  to  say,  the  Jury  was  fully 
warranted  in  finding  that  the  parties  named 
In  the  Information  associated  and  cohabited 
tf^ether  for  a  period  of  about  six  months, 
and  that  such  association  and  cohabitation 
was  lewd  and  vlclons. 

Error  Is  assigned  on  a  statement  made  by 
the  prosecnting  attorn^  In  his  argument  to 
the  Jnry,  but  the  only  reference  to  sudi  state- 
ment In  the  record  la  found  In  the  follow- 
ing objection,  Interposed  by  counsti  for  ap- 
I>eUant,  at  the  close  of  the  testimony:  **I  wish 
to  object  to  the  statement  by  the  prosecutor 
that  the  very  fact  that  this  case  must  go  to 
the  Jury  Is  a  guarantee  of  the  legal  snfflden- 
cy  of  the  evidence  to  convict  this  man."  The 
record  does  not  show  that  any  such  statement 
was  made  by  the  prosecutor,  or  that  the 
court's  attention  was  otherwise  directed  to 
it  if  made.  There  is  therefore  no  ruling  of 
the  court  before  us  for  review. 

The  ai^Uant  was  first  tried  on  a  com- 
plaint before  a  Justice  of  the  peace,  and  upon 
his  appeal  to  the  superior  court  after  convic- 
tion an  iufcvmatlon  was  filed  In  lieu  of  the 
complaint  Upon  this  stete  of  facte  the  ap- 
pelant contends  that  the  filing  of  the  Infor- 
mation worked  a  dismissal  of  the  complaint 
and  oonstltoted  a  bar  to  further  prosecution. 
This  contention  Is  without  merit  State  v. 
Bringgold.  40  Wash.  12,  82  Pac.  '132. 

The  court  prefaced  one  of  Its  instractions 
to  the  Jury  with  the  remark:  "As  requested 
by  the  defendant,  I  Instruct  you,"  etc.,  and 
tills  Is  assigned  as  error.  The  charge  of  the 
court  was  the  law  of  the  case  for  the  guid- 


ance of  the  Jury,  and  wh^er  the  Instmc- 
ticms  were  requested  by  the  stete  or  the  ac- 
cused, or  given  1^  the  court  of  Ite  own  mo- 
tion, would  seem  utterly  immaterial.  An  In- 
struction given  at  the  instence  of  the  accused 
Is  as  much  tbe  law  of  the  case  and  Is  as  bind- 
ing on  the  Jury  aa  any  other  Instruction,  and 
In  the  nature  of  things  a  reference  to  the 
party  by  whom  the  instruction  was  request- 
ed could  be  neither  harmful  nor  prejudicial. 

This  disposes  of  all  questions  presented, 
and  finding  no  error  in  the  record  the  Judg- 
ment Is  affirmed. 

PARKER,  MOUNT,  (3E0W,  and  DUN- 
BAB,  JJ^  concur. 


ANDERSON  v.  SPOKANE,  P.  &  S.  RT.  CO. 
(Supreme  0>urt  of  Washington.  Feb.  21, 1910.) 
Taxation  (S  805*)— Tax  Tiilb— Acthih  xo 

DBTEBJUnB— LiMITATIonS. 

l<awB  1907,  c.  173,  p.  398,  prpvldes  that  ac- 
tions to  set  aside  a  tax  deed  or  to  recover  lands 
sold  therefor  must  be  brought  within  three  years 
from  its  date,  but  that  the  act  shall  not  apply 
to  actions  not  otherwise  barred  on  deeds  here- 
tofore issued,  if  commenced  within  cme  year  aft- 
er its  passage.  Held,  that  where  a  tax  Judgment 
was  entered  on  June  4,  1002,  and  tbe  deed 
was  executed  and  delivered  Aagust  SH,  1002,  an 
action  to  quiet  title  against  defendant  deraign- 
ing  title  under  such  deed,  not  commenced  till 
June  13.  1908,  was  manifestly  not  within  the 
time  limited. 

[Ed.  Note.->For  other  cases,  see  Taxation* 
Cent  Dig.  IS  1603-1S07 ;  Dec.  Dig.  {  805.*] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County ;  W.  W.  Zent,  Judg& 

Action  by  Bessie  Anderson  against  the  Spo- 
kane, Portiand  &  Seattle  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Cannon  ft  Ijee  and  Carey  ft  Kerr,  for  ap- 
pellant Horrlgan,  O'Brien  ft  Ooa^  for  re- 
spondent 

CROW,  J.  This  acUcm  was  commenced  In 
the  BU[>eri<v  court  ot  Franklin  county  by  Bes- 
sie Anderson  against  Spokane,  Portland  ft 
Seattle  Railway  Company,  a  corporation,  to 
quiet  tlUe  to  certeln  loto  In  the  city  of  Pasco. 
The  controlling  question  involved  Is  the  val- 
idity of  a  tex  foreclosure,  under  which  the 
defendants  deralgned  and  now  hold  UUe. 
The  defendant  railway  company  demurred  to 
the  complaint  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action,  and  because  the 
action  was  not  commenced  within  the  time 
limited  by  law.  The  draiurrer  being  over* 
ruled,  final  Judgment  was  entered,  annulling 
the  tex  sale,  and  quieting  plalntiCTs  titie. 
The  defendant  railway  has  appealed. 

The  respondent  In  her  complaint  attacks 
the  tax  foreclosure  proceedings,  contending 
that  they  were  void  for  want  of  Jurlsdlctim 
and  for  other  reasons,  all  of  which  were  rals- 
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ed  In  Tlouuerman  t.  McCullagh,  104  Pac. 
212,  recently  decided  by  thts  court  In  tbat 
case,  whicli  arose  out  of  the  Identical  tax 
foreclosure  proceeding  here  InTolved,  we  held 
against  each  and  every  contention  now  made 
by  the  respondent 

The  record  shows  that  the  tax  Judgment 
was  entered  on  June  4,  1002,  and  that  the 
tax  deed  under  which  the  appellant  deralgns 
its  title  was  executed  and  d^ivered  on  Au- 
gust 23,  1902.  This  action  was  commenced 
on  June  13,  1908.  Sees.  Laws  1907,  p.  398, 
c.  173,  provides:  "Actions  to  set  Mlde  or  can- 
cel the  deed  of  any  county  treasurer  issued 
after  and  upon  the  sale  of  lands  for  general, 
state,  county  or  municipal  taxes,  or  for  the 
recovery  of  lands  sold  for  delinquent  taxes, 
must  be  brought  within  three  years  from 
and  after  the  date  of  the  issuance  of  such 
treasurer's  deed:  Provided,  this  act  shall  not 
apply  to  actions  not  otherwise  barred  on  deeds 
heretofore  Issued  If  the  same  be  commenced 
within  one  year  after  the  passage  of  this  act." 
Under  the  construction  placed  on  this  statute 
in  Cordlner  v.  Dear,  104  Pac.  780,  It  is  mani- 
fest tliat  tills  action  was  not  commenced  with- 
in the  time  limited  by  law. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  sustain  the 
demurrer  upon  both  of  the  grounds  therein 
stated 

MOUNT,  DUNBAR,  and  PAHKER.  JJ., 
concur.  RUDKIN,  G.  3^  concurs  In  tbe  Judg- 
ment 


BBHMKB  T  POGARTT  et  al. 

(Supreme  Court  of  Washington.   Feb.  19,  1910.) 

1.  Appeal  and  Error  (S  548*)  —  Recobd — 
Statement  of  Facts. 

Affidavits  having  been  presented  on  a  mo- 
tion to  dismiss,  tbe  ruling  on  such  motion  can- 
not lie  considered  on  appeal,  in  tlu  absence  of  a 
statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  I  2433;  Dec.  Dig.  %  548.*] 

2.  Disuissal  and  Nowsurr  (§  60*)— iNvoLtrw- 
TAiiT— Want  op  Pbosecution. 

The  failure  of  plaintiff  to  take  any  steps  In 
the  case  for  six  years  from  the  Bliog  of  an- 
swers justifies  a  dismissal  for  want  of  prose- 
cution. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  i  140;  Dec.  Dig.  |  60.*] 

Department  1.  Appeal  from  Superior  Court, 
Kittitas  County;  E.  B.  Preble,  Judge. 

Action  by  Henry  Rehmke,  administrator  of 
Walter  A.  Bull,  deceased,  against  John  B. 
Fogarty  and  others.  From  a  Judgment  of 
dismissal  and  from  sn  order  denying  motion 
for  Judgment  plaintllf  appeals.  Affirmed. 

L.  A.  Vincent  for  appellant  Henry  J. 
Suively,  for  resiMndents. 

PER  CURIAM.  Appeal  from  Judgment  of 
dismissal  for  want  of  proeecutlon,  and  from 


order  denying  motJon  for  Judgment  on  plead- 
ings. 

The  action  was  commenced  October  8, 190O, 
to  foreclose  a  mortgage  dated  October  10, 
1894,  given  to  secure  tbe  payment  of  a  note 
dated  October  9,  1894,  and  due  one  day  aft- 
er date.  Defendants  appeared,  filed  answers, 
and  the  cause  was  set  for  trial.  At  the  trial 
the  court  made  an  order  directing  the  bring- 
ing in  of  a  new  party,  which  order  was  filed 
September  8,  1902,  an  amended  complaint 
was  filed  on  the  same  day,  and  on  September 
ISth  the  new  parties  filed  an  answer.  No  steps 
were  taken  In  the  cause  until  September  22, 
1908,  when  defendant  Fogarty  moved  to  dis- 
miss for  want  of  prosecution.  April  8,  1909, 
plaintiff  moved  for  Judgment  on  the  plead- 
ings, and  on  April  22,  1909,  tbe  court  denied 
Judgment  on  the  pleadings,  and  dismissed  the 
action  for  want  of  prosecution.  Affidavits 
seem  to  have  been  presented  to  the  court  up- 
on the  bearing  of  tbe  motion  to  dismiss;  but, 
no  statement  of  facts  having  been  brought  up, 
we  are  unable  to  review  what  was  before  the 
court  at  the  hearing,  and  are  confined  to  th* 
motions  end  rulings  thereon. 

From  the  record  before  us  we  cannot  say 
that  tbe  court  abused  Its  discretion  In  grant- 
ing the  motion  to  dismiss  for  want  of  prose* 
cutlon.  There  seems  to  have  been  little,  if 
any,  diligence  displayed  In  the  commence- 
ment of  the  action  and  Its  prosecution  there- 
after. More  than  six  years  elapsed  from  the 
filing  of  answers  before  any  other  steps  were 
taken,  and  then  it  Is  defendants  who  move 
to  dismiss.  In  Langford  v.  Murpbey,  SO  Wash. 
499,  70  Pac.  1112,  no  move  was  made  In  tbe 
case  for  seven  years,  and  In  First  National 
Bank  v.  Hunt,  40  Wash.  190.  82  Pac.  285, 
nothing  was  done  for  three  years,  and  we 
sustained  a  dismissal  upon  the  ground  here 
urged.  These  cases  are  decisive  of  tbe  ap- 
peal! Having  reached  this  conclusion,  we  do 
not  review  the  ruling  of  tbe  lower  court  <nk 
tbe  motion  for  Judgment 

Judgment  affirmed. 

RUDKIN,  a  J.»  took  no  part 


MORTIMER  V,  DIRKS  et  ux. 
(Supreme  Court  of  Washington.  Feb  19, 1910.> 

1.  CoNTBACTs  (I  295*>— Building  Oohtiacts 

—Substantial  Compliance. 

The  rule  that  substantial  compliance  with 
a  building  contract  is  sufficient  is  lor  tbe  bene- 
fit of  a  contractor  who  faithfully  endeavors  to 
comply  with  the  afcreement,  but  through  mistake 
or  inadvertence  fails  in  unimportant  particulars. 

[Ed.  Note.— For  other  cases,  see  ContractsL 
Cent  Dig.  S  1353 ;  Dec  Dig.  S  295.*] 

2.  CoNTBACTS  (S  321*)— Building  Contbacts 
—Intentional  Vioutioh— Right  or  Rb- 

COVE»T. 

A  contractor  who  latention&lt;  violates  a 

building  contract  cannot  recover  for  any  bal- 
ance due  under  the  contract  or  for  extras. 
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thon^  the  owner  has  BoffcRd  no  damage  from 
the  breach. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent.  Dig.  S  1508%  ;  Dec.  Dig.  J  321.*] 

S.  New  Tbtal  (f  9a*)— Absencje  or  Evidencb 

— DtUOElfCB. 

A  motion  for  a  new  trial  is  property  denied 
where  the  absent  evidence  could  have  been  sup- 
plied at  the  trial  if  diligence  had  been  used. 

fEd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  192 ;  Dec.  Dig.  i  96.*1 

4.  New  Triai,  ({  97*)- Absence  of  Witness 

— DiLIGERCB. 

A  new  trial,  for  the  absence  of  a  witness 
to  procure  whose  attendance  a  motion  for  con- 
tinuance was  not  asked,  was  properly  denied. 

lEd.  Note.— For  other  cases,  see  New  Trial, 
Cent,  IMg.  I  197 ;  Dec  Dig.  S  97.*]  . 

6l  Nkw  Trial  (8  96*)— Absence  or  Witness 

— Proof  bt  Otheb  Witnesses. 

A  motion  for  a  new  trial  because  of  the 
absence  of  witnesses  is  properly  denied  where 
the  same  facta  could  have  been  prored  by  wit- 
nesses present 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  192;  Dec.  Dig.  |  9&*] 

Fullerton,  J.,  diBsentlng. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Coim^;  Henry  L.  Kennan* 
Judge. 

Action  by  T.  W.  Mortimer  against  John  I* 
Dirks  and  wite.  From  a  judgment  for  de- 
feidants,  plaintiff  appeals.  Affirmed. 

Berk^  ft  Oowan,  for  appellant  TooAeea 
ft  XootbaeB,  for  respondents. 

HOBRIS,  J.  Appellant  brought  this  ac- 
tion to  recover  $793.69,  claimed  to  be  due 
upon  a  contract  for  the  erection  of  a  bouse 
for  the  resirandents.  Of  the  amount  claim- 
ed $079.31  was  alleged  to  be  due  under  the 
contract,  and  the  balance  was  for  extras. 
Respondents  answered,  denying  any  liability 
under  the  contract  or  for  the  extras,  and 
counterdnlmed  demanding  damages  In  the 
sum  of  $771.03  for  alleged  breaches  of  the 
contract,  and  damages  consequential  to  the 
breach.  Upon  a  reply  being  filed,  trial  was 
had  upon  these  Issues  wherein  the  court 
found  appellant  bad  Intentionally  violated 
the  terms  of  the  contract  In  certain  of  Its 
stipulations,  and  denied  him  a  recovery. 
The  court  also  found  that  respondents  had 
failed  to  sustain  the  allegations  of  their  coun- 
terclalms,  and  entered  Its  Judgment  of  dis- 
missal both  as  to  the  complaint  and  counter- 
claims, and  plaintiff  has  appealed.  No  state- 
ment of  facts  has  been  sent  up,  and  the  case 
Is  here  ouly  upon  the  pleadings,  findings  of 
fact,  conclusions  of  law,  and  Judgment  The 
only  question  then  before  us  Is:  Do  the 
pleadings  and  findings  of  fact  sustain  the 
conclusions  of  law  and  Judgment? 

The  chief  contention  of  appellant  Is  that 
respondents  having  accepted  the  benefits  and 
fruits  of  the  contract  in  that  they  sold  the 
house  for  $3,600,  which  under  the  contract 
was  the  price  fixed  at  which  the  house  when 


completed  should  be  sold,  and  ont  of  the  pro- 
ceeds of  such  sale  tSie  amount  remaining  due 
upon  the  contract  to  be  paid,  and  the  court 
having  found  that  respondents  were  not  dam- 
aged under  their  counterclaims,  the  appel- 
lant was  entitled  to  recover.  This  contention 
cannot  be  sustained  under  the  findings.  It 
is  true,  as  asserted  by  appellant  and  under 
which  theory  he  bases  his  right  of  recovery, 
that  it  is  a  modern  rule  that  substantial  com- 
pliance with  a  building  contract  Is  all  that 
is  required,  and  that  where  the  contractor 
has  In  good  faith  and  honestly  sought  to 
comply  with  Its  terms,  but  has  failed  in 
some  minor  respects,  his  right  of  recovery 
cannot  be  defeated  under  the  contract,  but 
will  be  offset  by  the  amount  required  to 
complete  the  contract.  Some  of  the  cases 
holding  that  substantial  compliance  only  is 
required  hold  that  the  action  is  properly 
brought  upon  the  contract  and  the  amount 
due  thereon  Is  subject  to  deductions  for  dam- 
ages arising  from  improi>er  performance; 
while  others  bold  that  the  contractor  is  en- 
titled to  recover  upon  a  quantum  meruit 
But  whatever  be  the  rule  of  recovery,  the 
reason  for  It  is  that  a  contractor,  acting  In 
good  faith  and  with  a  determination  to  do 
wliat  he  has  contracted  to  do,  should  not 
suffer  If  he  has,  unintentionally  and  without 
any  .  negligence  In  some  small  matter,  depart- 
ed from  the  strict  terms  and  detail  of  his 
specifications.  The  rule  Is  for  the  benefit  of 
the  honest,  skillful,  and  prudent  contractor, 
who  faithfully  endeavors  to  live  np  to  the 
terms  of  his  agreement,  but  through  mistake 
or  inadvertence  falls  In  unIm[>ortant  par- 
ticulars. Smith  V.  Gngerty,  4  Barb.  (N.  Y.) 
614;  Anderson  v.  Todd,.  8  N.  D.  158,  77  N. 
W.  B99;  Wlndbam  v.  Independent  Telephone 
Co.,  35  Wash.  166.  76  Pac.  936.  But  such  a 
rule,  being  founded  In  equity.  Is  for  the  bene- 
fit of  those  who  do  equity,  and  It  cannot  be 
Invoked  by  those  who  willfully  and  Intention- 
ally violate  and  breach  their  contracts. 
"The  equitable  doctrine  of  substantial  per- 
formance is  intended  for  the  protection  and 
rell^  of  those  who  have  faithfully  and  hon- 
estly endeavored  to  perform  their  contracta  In 
all  material  and  substantial  particulars,  so 
that  their  right  to  compensation  may  not  be 
forfeited  by  reason  of  mere  technical,  Inad- 
vertent, and  unimportant  omissions  or  de- 
fects. It  is  Incumbent  upon  him  who  In- 
vokes Its  protection  to  present  a  case  In 
which  there  has  be^  no  willful  omission  or 
departure  from  the  terms  of  his  contract" 
Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19.  16 
Atl.  36.  The  appellant,  according  to  the 
findings  of  fact,  "knowingly  and  Intentional- 
ly violated  the  terms  of  his  contract"  No 
statement  of  facta  being  before  us,  we  must 
accept  BwA  a  finding  with  all  Its  probative 
force.  In  addition  the  court  finds  that  prior 
to  CMumencing  the  work  the  appellant  stated 
that  he  Intended  "to  skin  the  job  so  as  to  make 
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some  monej.^  Wltb  indi  a  Bitoatlon  be- 
fore us,  we  cannot  invoke  any  equitable  rule 
for  appellant's  protection.  As  against  tbe  re- 
spondents, be  1b  guilty  of  a  fraud,  and  he 
cannot  recover  In  this  or  any  other  form  of 
action.  The  case  1b  analogons  to  Schmidt 
V.  North  Yakima,  12  Wash.  121,  40  Pac.  790, 
where  It  was  held  that  a  contractor  who 
willfully  and  Intentionally  refuses  to  comply 
with  the  terms  of  his  contract  Is  not  entitled 
to  recover;  and  the  same  rule  must  be  ap- 
plied here.  AE^llant,  baring  broken  his 
contract,  could  not  make  it  tbe  basis  of  any 
relief.  He  could  not  restore  life  to  that 
which  by  his  own  act  had  become  dead. 

There  was  no  error  In  the  refusal  of  the 
new  trial.  The  evidence  submitted  In  the  af- 
fidavits could  all  have  been  supplied  at  tbe 
trial  with  any  diligence  on  the  part  of  ap- 
pellant If  the  question  of  whether  there 
was  any  difference  between  "curly  fir"  and 
"slashed  grain  fir"  was  material  after  the 
trial.  It  was  material  at  the  trial,  and  should 
have  been  produced  there  and  then,  and  we 
apprehend  that  with  the  number  of  lumber 
dealers  and  contractors  In  Spokane  the  slight- 
est diligence  could  have  furnished  the  testi- 
mony. As  to  the  testimony  of  Mr.  Stem,  If 
in  the  Judgment  of  appellant  his  testimony 
would  have  availed  him,  be  should  have  ap- 
plied for  a  continuance  until  Mr.  Stem's  re- 
turn to  the  dty.  Not,  bo  far  as  the  record 
goes,  having  done  so  or  made  any  effort  to 
obtain  It,  he  cannot  take  advantage  of  his 
own  neglect  and  demand  a  new  trial  as 
a  matter  of  right,  in  order  to  then  produce 
such  testimony.  At  all  events,  the  same  fact 
could  have  been  preved  by  the  persons  to 
whom  It  Is  said  the  tender  was  made,  and 
there  Is  nothing  in  the  record  to  show  their 
Inability  to  so  testify. 

Tbe  Judgment  is  therefore  afflrmed.* 

BUDKIN,  a  X,  and  OOSE  and  CHAD- 
WICK,  33^  concur.  FDLLB&TON,  J.,  dls- 
senta. 


UOBRIS  T.  MORRIS. 

{Supreme  Court  of  Washington.  Feb.  ^  l&tO.) 

DiVOBCE  (I  27*)— Obottndb— Gkceltt. 

Under  the  statute,  unfounded  and  con- 
tinued charges  by  a  faudband  against  the  wife 
of  unchastity.  with  a  disavowal  of  the  an- 
thorship  of  hu  children,  made  In  the  presence 
of  the  childrra,  constitute  cruelty  justifying  a 
divorce. 

(Ekl.  Note.— For  other  cases,  see  Divorecb  Cent 
Dig.  H  69,  83;  Dec  Dig.  |  27.*] 

Department  2.  Appeal  from  Superior 
Goart,  Douglas  Gonnty ;  R.  S.  Stelner,  Judge. 

Action  by  Anna  Morris  sgalnat  Aylett  C. 
Morris.  Judgment  for  plaintiff,  and  deCdnd- 
ant  aN>eaIs.  Affirmed. 

W.  3.  Canton,  for  appelant 


DUNBAR,  J.  nils  is  an  action  for  divorce. 
The  complaint  alleged  nonsup[>ort  and  crael 
treatment.  Hie  answer  denied  these  allega- 
tions, ailing  conduct  on  the  part  of  the 
plaintiff  which  was  unwlfely.  Ui>on  hearing 
the  case,  the  court  granted  a  decree  of  di- 
vorce to  the  plaintiff,  awarding  her  the  care 
and  custody  of  the  five  minor  children,  and 
awarding  to  her  the  property  which  was  left 
within  the  court's  Jurisdiction. 

The  respondent  has  not  filed  a  brief  In 
this  cause.  The  appelant  alleges  error  In 
not  sustaining  his  demurrer  to  the  complaint, 
and  in  granting  decree  upon  the  testimony 
adduced.  We  think  unquestionably  the  com- 
plaint was  sufflcl^t,  both  as  to  the  allega- 
tions of  nonsupport  and  of  cruel  treatment. 
We  are  also  satisfied  from  an  examination  of 
the  record  which  Is  brief  that  the  court  was 
Justified  In  the  findings  which  It  made,  and 
In  the  Judgment  rendered.  The  husband  took 
all  the  available  property,  horses,  cattle,  and 
other  personal  effects  out  of  the  Jurisdiction 
of  the  court  to  Canada  some  two  or  three 
years  before  the  commencement  of  tiiis  ac- 
tion, and  himself  stayed  In  that  country  most 
of  the  tlme^  returning  only  at  Intervals  for 
very  brief  periods  of  time.  We  will  not  dis- 
ease the  testimony  at  length  In  that  respect, 
but  It  Is  amply  sufficient  to  show  that  this 
woman  with  five  children  was  left  without 
sufficient  support 

We  also  think  the  decree  can  be  Justified 
on  the  ground,  prescribed  by  tbe  statute,  of 
crael  treatment  of  either  party  by  the  other 
or  personal  Indignities  rendering  life  bur- 
densome. It  Is  tme  that  no  physical  violence 
was  offered  to  the  wife,  but  one  has  tbe  faint- 
est conc^tlon  of  human  nature  who  sup- 
poses that  harsh  and  cmel  treatment  or  per- 
sonal indignities  are  confined  to  physical  as- 
saults. To  a  sensitive  wife  continual  charges 
of  unchastity,  with  a  disavowal  of  the  au- 
thorship of  his  own  children,  especially  when 
made  continuously  in  the  presence  of  others 
and  even  in  the  presence  of  the  children, 
one  of  whom  was  17  years  old  and  another  15, 
would  constitute  a  craelty  compared  with 
which  the  most  bmtal  physical  assault  would 
be  a  soothing  balm.  The  soul  weariness  and 
hopelessness  of  the  wife  Is  manifested  In  an 
answer  to  the  question:  "Do  you  remember 
Mr.  Morris  (Ejecting  and  telling  you  that  he 
did  not  like  Mr.  Coleman  to  come  to  the 
place?"  when  she  said:  "I  don't  remember 
having  talked  with  him  about  it  I  remember 
something  of  the  kind.  I  had  so  much  of  that 
kind  of  thing  that  it  would  be  hard  for  me 
to  remember."  It  is  almost  overpowering  to 
think  of  the  withering  and  killing  influence 
upon  a  woman  who  was  a  wife  and  mother 
to  have  been  so  constantly  and  systematical- 
ly subjected  to  such  insults  as  this  that  she 
could  not  remember  a  particular  Instance 
which  was  the  subject  of  inquiry  whoi  it  oc- 
curred. 
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There  to  an  attempt  on  the  part  of  the  ap- 
pellant to  show  that  thl0  Jealousy  of  the  ha»- 
bsDd  waa  jostlfled  by  the  conduct  of  the  wife. 
But  the  attempt  we  think  has  signally  failed. 
The  hosband  was  quidc  to  make  chaTgee  in 
his  answer  to  her  petition  for  divorce,  but 
he  fiatled  to  aivesr  and  testis  in  the  canse, 
mat  did  any  one  testuy  for  him.  Vex  does 
the  cross-examination,  whi<A  the  appellant 
seems  to  rely  upon,  support  In  any  measure 
bis  cimtentlon  that  the  wlfd  was  nndiaste  or 
eren  in^mdent. 

The  Jndgmrait  was  In  all  reqpects  rUibt,  and 
will  be  affirmed. 

RUDKIN,  C.  J.,  and  PARKEB,  MOUNT, 
and  CItOW,  JJ.,  concur. 


the  land  owned  in  1883  by  Robert  BfcAdam 
and  wife.  On  the  26t3i  day  of  February, 
1888,  McAdam  and  wife  executed  a  written 
hutrnmenl^  which  was  not  acknowledged* 
providing  for  tbe  granting  of  a  rii^t  of  way 
to  Ordway  and  Wideler.  This  instrument 
was  ass^ed  to  the  Gtritnnbia  Blver  &  Grays 
Harbor  Ballroad  Company  by  Ordway  and 
Wldd»,  and  that  company  at  great  expense 
bunt  a  private  leasing  road  on  the  premises 
desciibed  In  the  instrument,  and  for  several 
years  continned  to  operate  the  road  for  its 
own  beneOt  In  Mardi,  1880,  Robert  Mc- 
Adam died  teatat^  devising  the  premises  de- 
scribed in  the  second  cause  of  actltm  to  hia 
son  Fred  McAdam,  who  to  the  [daintur  here- 
in. Up<m  trtal  ot  the  case  the  action  was 
dismissed,  and  plaintllT  appealed. 

The  l^al  questtons  Involved  in  thto  case, 
both  as  to  tbe  ctmslderatlon  and  the  doctrine 
of  eixnltable  estoppel,  were  considered  In  a 
similar  case  decided  1^  thto  court  an  the 
11th  day  of  rebruary,  1810,  mlltled  Kosch- 
nttsky  V.  Hammond  Lumber  Company.  In 
thto  case,  as  in  that,  we  have  had  no  difficulty 
In  arriving  at  the  conclusion  that  the  doctrine 
of  equitable  estoppel  should  be  applied,  both 
as  to  tbe  Bwenson  tract  and  the  McAdam 
tract  of  land ;  so  that  the  only  distinguishing 
characteristic  of  this  case  In  Involved  In  the 
fact  that  In  1891,  as  near  as  can  be  determin- 
ed from  the  record,  the  rails  which  had  been 
used  on  this  right  of  way  were  removed  to 
Cathlamet,  and  were  not  returned  till  the 
year  1901.  From  this  fact  it  Is  urged  by  the 
appellant  that  there  was  an-  abandonment  by 
the  respondents  of  their  right  of  way,  and 
that  correspondingly  there  was  a  right  in  ap- 
pellant* established  by  adverm  poss^lon. 
So  far  as  the  Swenson  tract  of  land  is  con- 
cerned, at  the  time  that  the  appellant  obtaln< 
ed  title  from  Swenson  In  1905,  the  rails  had 
been  restored  to  their  former  position  and 
the  railroad  had  been  in  operation  for  sev- 
eral years,  so  that  the  appellant  took  title 
with  full  knowledge  of  the  rights  of  respond- 
ents in  this  easement. 

It  wonld  seem  at  first  thought  that  the  re- 
moval of  rails  from  a  right  of  way  and  the 
keeping  of  them  off  of  the  right  of  way  for 
10  years  might  indicate  an  abandonment. 
But  an  abandonment  is  as  mnch  a  matter  of 
intention  as  of  time.  Nor  will  mere  nonuser 
defeat  the  right  to  occupy  a  right  of  way 
for  purposes  expressed  in  a  grant  when  no 
time  has  been  stipulated  for  the  use;  and 
the  record  shows  that  In  the  written  agree- 
ment between  McAdam  and  his  wife  and  the 
respondents'  predecessors  there  was  no  pro- 
vision for  the  restoration  of  the  land  to  tbe 
McAdams  when  tbe  grantees  should  fall  to 
use  the  land  for  a  right  of  way.  But,  in  ad- 
dition to  this,  the  record  shows  plainly  to  our 
mind  that  there  was  no  intentlmi  to  abandon 
Uito  nllroad  or  rl|^t  of  way,  but  that  tbe 
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McADAM  V.  BENSON  LOGOINO  &  LUM- 
BERING CO.  et  al. 
<Sopreme  Court  of  Washington.  Feb.  19, 1810.) 

EisEiaKTB  (I  80*)— ABAnoomnint. 

He  removal  of  rails  from  a  lo^ng  rall- 
load  right  of  way  acquired  by  grant,  and  tbe 
keeptos  of  them  off  tbe  right  of  way  for  10 
jean  was  not  an  abandonment  of  the  easement 
where  there  was  no  provision  in  the  grant  for 
forfeiture  by  nonnser  and  no  intention  to  aban- 
don the  road,  wbidi  was  rrimilt  n^thoot  objec- 
tloQ  on  tlie  landowner's  part 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  il  77-TO;  Dee.  Dig.  i  80.*] 

Department  2.  Appeal  from  Superior 
Cnirt  Cowlitz  County;  W.  W.  McCredie, 
Judge. 

Action  by  Fred  McAdam  against  the  Ben- 
Bon  Logging  &  Lumbering  Company  and  an- 
other. From  a  judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

B.  L.  Hnbbell,  for  appellant  Coovert  & 
Stapleton,  for  respondents. 

DUNBAR,  J.  Thto  Is  an  action  to  recover 
ponesBlon  of  and  qnlet  title  to  a  strip  of  land 
daimed  by  the  appellant,  and  occupied  by 
the  respond^tt  Wisconsin  Logging  &  Timber 
Company  as  a  logging  railroad  under  a  con- 
tract of  purdiase  from  the  respondent  Benson 
Logging  &  Lumbering  Company.  Ordway 
and  Wideler  procured  the  right  of  way,  and 
throDgh  different  conveyances  the  property 
came  Into  tbe  ownership  and  possession  of 
the  respondents  In  this  case.  There  are  two 
tracts  of  land  over  which  this  logging  road 
nuu.  One  Swenson  was  the  owner  of  one 
tract,  and  the  contract  was  made  with  him 
hi  1895  by  the  Benson  Logging  &  Lumbering 
Company,  wherein  it  agreed  to,  and  did,  give 
to  said  Swenson  the  sum  of  $500  in  consldera- 
tlmi  of  a  right  to  lay  a  portion  of  the  track 
In  question.  Afterwards,  desiring  to  extend 
Its  main  line  across  the  Swenson  premises 
In  another  place,  another  agreement  was  en- 
tered toto  for  osrtain  considerations  therein 
stated.  The  second  cause  of  action  Involves 
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rails  were  moved  for  temporary  use  In  anoth- 
er place;  the  company  having  timber  near 
Cethlamet  that  It  seemed  more  advisable  to 
log  at  that  time  than  the  timbers  which  It 
possessed  In  the  neighborhood  of  the  location 
of  this  road.  Mr.  Ordway  positively  testified 
that  there  was  no  Intention  to  abandon  the 
road,  but  that  they  left  that  neighborhood 
temporarily  on  account  of  the  decision  of  the 
Supreme  Court  in  relation  to  the  ownership 
of  the  land  which  was  owned  formerly  by  the 
Northern  Pacific  Railway  Company  from 
which  he  had  purchased  the  greater  part  of 
bis  holdings,  and  that  he  suspended  opera- 
tions there  until  the  title  to  the  land  was 
settled;  that  before  that  happened  the  dull 
times  came  on;  that  he  was  under  a  bond 
to  remove  some  timber  down  at  Cathlaroet 
which  he  owned  before  a  certain  time ;  that 
these  rails  were  taken  up  and  moved  down 
there  for  the  purpose  of  moving  that  timber 
wltbln  the  time;  that  in  the  meantime  tbe 
bard  times  which  prevailed  In  18^  and  for 
several  subsequent  years  came  on — times 
concerning  which  this  court  has  several  times 
taken  Judicial  notice — and  that  they  were 
compelled  by  stress  of  circumstances  to  sus- 
pend operation  In  the  neighborhood  of  tbe 
road  until  11^1  when  they  returned  to  that 
locaUon,  bringing  tiie  rails  back  and  placing 
them  exactly  as  fliey  were  placed  orlgln&lly 
and  upon  the  original  right  of  way;  that 
BO  far  as  the  Sweoson  tract  was  concerned, 
this  was  dtHie  without  any  (Ejection  on  Swen- 
Bon'B  part  both  he  and  hla  boya  being  hired 
to  help  lay  the  rails.  It  also  appears  that 
there  was  no  objection  on  the  part  of  the 
appellant  Fred  McAdam,  that  he  knew  of 
the  return  of  the  rails  and  of  their  being 
placed  In  their  original  position,  and,  while 
he  denies  the  statement  made  by  one  of  tbe 
re^cmdenta  that  lie  helped  to  lay  the  rails, 
he  does  say  in  another  portion  of  bis  testi- 
mony that  he  had  a  contract  for  hauling 
these  rails  at  60  cents  a  ton.  The  testimony 
on  the  part  of  the  respondents  shows,  and  we 
are  Impressed  with  its  truthfulness,  that  he 
not  only  knew  of  the  presumption  of  opera- 
tions on  the  railroad,  but  was  consulted  In 
regard  to  where  certain  gates  should  be 
placed,  and  where  cattle  guards  should  be 
placed,  the  original  agreement  having  made 
provision  for  the  placing  of  cattle  guards 
where  they  were  necessary;  tiiat  the  gates 
were  put  In  as  respondents  understood  Mc- 
Adam wanted  them;  that  it  later  turned  out, 
after  they  had  fenced  the  tract,  that  the 
gatra  were  not  at  the  places  where  McAdam 
wanted  them ;  that  McAdam  came  along  and 
said  they  had  not  put  them  in  Just  right,  and 
bad  them  change  four  or  five  posts  and  put 
tbem  in  at  a  different  angle  so  as  to  get 
the  gates  at  a  little  different  position.  And 
It  certainly  appears  without  any  denial  what- 
ever that  for  a  period  of  at  least  several 


years,  viz.,  from  the  rehabilitating  of  th» 
railroad  In  1801  until  a  couple  of  years  be- 
fore the  commencement  of  this  action.  th» 
api)ellant  stood  by,  saw  the  railroad  being 
rebuilt  and  restocked  without  any  objection 
or  demand  for  the  possession  of  the  land,  and 
that  no  l^al  demand  was  made  for  the  same 
until  the  commracement  of  thla  action  in 

i9oa 

Under  all  the  drcumstances  of  the  case, 
we  think  that  the  record  fails  to  show  an 
abandonment  on  the  part  of  the  respondents 
by  nonnser  or  otherwise,  and  that  appellant 
cannot  therefore  Invoke  tbe  statute  of  limita- 
tions against  tbem. 

The  judgment  will  be  affirmed. 

RUDKIN,  O.  J.,  and  PARKEB.  MOUNT., 
and  CROW,  JJ.,  concur. 


NEWMAN  T.  WORTHEN  et  aL 
(Supreme  Court  of  Washington.  Feb.  25,  1010.> 

1.  IiANDLOBO  ANO  TENANT  281*)— NOTICB 

to  Quit— SumcuHCT. 

Under  2  BalliDger*8  Ana.  Codes  &  St.  I 
5527,  8ubd.  2  (Pierce's  Code.  |  1170),  defining 
unlawful  detainer,  where  the  landlord  more  than 
20  days  prior  to  the  end  of  the  month  has  serv- 
ed notice  xeqairing  the  tenant  to  quit  at  the 
end  of  the  monUi,  the  notice  was  not  defective 
in  Btatinx  that  the  relation  of  landlord  and  ten- 
ant would  termlDate  on  the  last  day  of  the 
month,  which  was  during  the  period  of  tenancy. 
Instead  of  at  the  end  of  the  month. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  1  1220;  Dec.  Dig.  {  281.*]  ■ 

2.  LAVOLOBD  AITD  TB1TA19T  (|  290*)— UNLAW- 
FUL DeTAINEB— DErENSES. 

In  forcible  entry  and  detainer  to  recover 
leased  i^mises,  where  the  notice  to  quit  was 
sufficient,  a  tender  of  the  rent  due  before  the 
commencement  f»f  the  action  was  of  no  effect 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oent  Dig.  1 1214;  Dea  Dig.  |  280.*] 

Department  2.  Appeal  from  Superior 
Oonrt,  King  County ;  M.  L.  Clifford,  Judge. 

Action  by  L.  M.  Newman  against  E.  H. 
Wortben  and  another,  copartners.  From  a 
Judf^ent  for  plaintiff,  defendanta  appeaL 
AflSrmed. 

Fred  H.  Lysons,  for  appdlanta.  Byera 

&  Byers,  for  respondent 

DUNBAR,  J.  This  is  an  action  for  forci- 
ble entry  and  detainer.  The  amended  com- 
plaint alleged  the  leasing  of  the  premises 
by  the  respondent  to  the  defendants  on  a 
month  to  month  tenancy  at  $75  a  month,  pay- 
able in  advance;  that  notice  to  terminate 
the  tenancy  was  given  on  April  10,  1909, 
and  served  on  tbe  defendants,  and  demand 
In  writing  to  that  effect ;  that  tbe  defendants 
failed,  neglected,  and  refused  to  vacate  said 
premises  on  April  30,  1909,  and  did  not  va- 
cate the  said  premises  until  the  expiration 
of  June  SO,  1909,  alleging  damages  In  the 
sum  of  $150.    Tbe  answer  denied  generally 
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the  allegatloiii  of  tlie  onni^aln^  but  admit- 
ted the  occopancy  of  the  premises,  and  al- 
leged tenda  by  defmdanta  to  the  plaintiff, 
t>efore  tbe  ccnamencement  of  liila  action,  of 
the  rat  in  full  for  tbe  montha  of  May  and 
June.  Tbe  cause  proceeded  to  trial  before 
tbe  conrt  without  a  jnry,  and  at  Its  condn- 
sion  the  conrt  foond  anbatantUlIy  the  mat- 
ters alleged  in  the  complaint.  From  Ita  find- 
ings of  fact  the  court  made  Its  condnslims  of 
law.  as  follows:  That  ttie  plalntftt  la  en- 
titled to  a  Judgment  against  tbe  defendants 
in  tbe  sum  of  double  the  amount  of  the 
damages  mentioned  In  the  findings  of  fact; 
that  Is  to  sar.  In  the  wan  of  fSOO.  Prom  tUs 
Judgmoit  this  appeal  is  taken. 

There  are  sereral  asslgQmrats  of  error,  but 
tb^  all,  with  one  exceptim  pertiaps,  are  In- 
Tolved  in  tbe  questkm  of  irtiethOT  the  notice 
was  sufficient  to  terminate  tbe  tenancy.  Un- 
lawful detainer  is  defined  In  enbdlvlsion  2,  | 
5327.  2  Balllnger's  Ann.  Godes  &  St  (Pierce's 
Code,  1 1170),  as  foUows:  "When  he  [follow- 
ing other  prorlsbnu]  baring  leased  real  prop- 
«rt7  for  an  Indefinite  time,  with  monthly  or 
othor  periodic  rent  reserred,  contlnnes  In  pos- 
session thoeof.  in  persm  or  by  subtenant, 
mfter  the  end  of  any  audi  month  or  period. 
In  cases  where  the  landlord,  more  than  two^ 
ty  days  prior  to  the  end  of  sudi  month  or 
period,  shall  have  served  notice  (in 'manner 
In  this  chapter  ptorided)  requiring  him  to 
^nit  the  remises  at  the  expiration  of  such 
month  or  period."  The  notice  wbliA  waB 
flerved  in  this  case  was  as  follows :  "Notice 
to  Qnit  To  Worthot  ft  Company,  or  Oc- 
«Dpanta:  Notice  is  hereby  given  and  ez- 
t«ided  that  yon  are  hereby  required  to  quit, 
surrender  op  and  dellrer  to  West  ft  Whe^er, 
tbe  possession  and  occupancy  of  those  cer- 
tain premtees  described  as  follows,  to-wlt: 
SIS  E.  Pike  street,  Seattle,  Washington, 
which  you  bold  of  me ;  and  to  remove  there- 
from and  vacate  said  premises  on  or  before 
the  80th  day  of  April.  A.  D.  1900,  pursuant 
to  the  statute  In  such  case  made  and  pro- 
Tided;  and  yon  are  further  notified  that  on 
aald  80th  day  of  April.  A.  D.  1900^  the  rela- 
tion of  landlord  and  tenant  heretofore  exist- 
ing between  the  undersigned  and  yourselves 
will  thereupon  cease  and  terminate.  You 
are  further  notified  that.  In  case  of  your  fail- 
ure so  to  do^  you  will  be  guilty  of  unlawful 
detainer  and  liable  to  an  action  for  such  un- 
lawful detainer.  L.  H.  Newman,  Owner,  by 
West  ft  Wheeler,  Inc.,  Agents." 

The- first  objection  to  this  notice  Is  that  It 
purports  to  terminate  the  tenancy  and  sever 
the  relation  of  landlord  and  tenant  on  the 
aotb  day  of  April,  which  Is  during  the  period 
of  the  tenancy;  that  the  notice  ought  to 
have  stated  tbat  It  was  terminated  at  tbe 
time  the  notice  was  given,  euch  termination 
to  take  effect  at  tbe  end  of  the  month  ending 
April  30th.  This  criticism  to  our  minds  Is 
highly  hypercrltlcaL  If  a  strict,  1^1  a>n- 
strHction  should  be  placed  upon  the  manda- 


tory provision  of  the  statnte  to  notify,  Ihe 
announcement  wbidi  It  te  claimed  by  the 
app^nts  ought  to  have  been  made  the 
owner  that  he  tormlnated  the  leas^  such  ter- 
mlnation  to  take  effect  at  the  end  of  the 
month,  would  amount  to  nothing;  for  the 
termination  could  not  take  effect  under  the 
provisions  of  the  law  before  the  end  of  Hie 
month,  notwithstanding  tbe  announcement  In 
tbe  notice.  It  la  claimed  by  ttie  appellants 
tbat  the  notice  was  defective  in  that  It  at- 
tonpted  to  terminate  the  tenancy  during  tbe 
month  of  April ;  that  Is,  on  the  30th  day,  in- 
stead, of  at  the  expiration  of  the  month,  aa 
the  statute  provides.  It  is  conceded  that  It 
was  served  more  than  20  days  prior  to  the 
expiration  of  the  month,  and  it  seems  to  ua 
tbat  this  concession  carries  with  tt  the  con- 
cession that  It  must  have  been  served  more 
than  20  days  prior  to  the  time  fixed  in  the 
notice  for  the  vacation  of  tbe  premises.  Un- 
der the  strict  construction  contended  for  by 
the  appdlants,  it  is  true  they  would  not  be 
subject  to  the  action  of  forcible  detainer  un- 
til tbe  last  minute  of  the  last  day  of  April 
30th ;  but  the  same  strict  construction  would 
prevent  their  occupancy  of  tbe  pronlses  on 
the  first  minute  of  the  Ist  day  of  the  next 
month.  So  that  It  behooves  them  under  the 
law  to  vacate  the  premises  during  tbe  month 
of  April.  It  la  evident  to  our  minds  that  a 
person  of  ordinary  understandlilg  would  have 
no  difficulty  in  determining  from  this  notice 
that  he  was  required  to  vacate  the  prendses 
before  Oie  first  day  of  May,  and  that,  if  he 
continued  on  the  premises  after  that  time. 
It  was  because  he  desired  to  do  so  In  spite 
of  the  notice  given  by  the  owner.  Under  tbe 
testimony  there  can  be  no  question  of  the 
amount  of  the  damages  whldi  tbe  respond- 
ent was  entlUed  to,  and,  if  our  construction 
of  tbe  notice  Is  correct,  the  tender  pleaded  by 
the  appellants  was  of  no  effect 

Neither  can  there  be  any  question  under 
the  provisions  of  the  statote  in  relation  to 
the  double  damage.  Section  5642,  2  Bal- 
llnger's Ann.  Oodes  ft  St.  (Pierce's  Code,  S 
1185),  among  other  things,  provides  as  fol- 
lows: "The  Jury,  or  the  conrt  If  the  pro- 
ceedings be  tried  without  a  Jury,  shall  also 
assess  the  damages  occasioned  to  the  plain- 
tiff by  any  fwdble  entry,  or  by  any  forcible 
or  unlawful  detainer,  alleged  In  tbe  com- 
plaint and  proved  on  the  trial,  and  If  the  al- 
leged unlawful  detainer  be  after  default  In 
the  payment  of  rrait  find  the  amount  of  any 
rent  due,  and  the  Judgment  shall  be  render- 
ed against  the  defendant  guilty  of  the  forci- 
ble entry,  forcible  detainer,  or  unlawful  de- 
tainer for  twice  the  amount  of  damages  thus 
assessed  and  of  tbe  rent  If  any,  found  due." 

It  is  also  contended  that  tbe  court  erred 
In  finding  that  on  April  10,  1908,  the  re^nd- 
ent  caused  to  be  served  on  the  appdlants  the 
demand  In  writing  above  referred  to.  There 
la  smne  conflict  in  tbe  testimony  on  this  prop- 
osition, but  from  an  examination  of  the  tes- 
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dmony  we  do  not  feel  that  we  would  be  Jnatl- 
fled  in  Interfering  with  the  finding  of  the 
court  In  that  regard. 
The  judgment  will  be  affirmed. 

BUDKIN,  a  J.,  and  PABKBB,  MOUNT, 
and  CHOW,  JJ.,  concur. 


BECKUAN  et  aL  v.  BROMMER. 

(Sapreme  Court  of  Washington.  Feb.  21. 19ia) 

1.  Apfeai,  and  EIbrob  (8  430')— Pboceedings 
FOB  Tbanbfbb  —  Notice  of  Appeal -i- Peb- 
eoN8  Entitled  to  be  Sebved  —  Goplain- 

TIFFS. 

Ballln^r'fl  Add.  Codes  &  St  S  6504 
(Pierce's  Code,  1 10S2),  permits  all  parties  simi- 
larly affected  by  an  order  (o  join  In  tbe  notice 
of  appeal,  and  permits  any  party  not  joiujas 
therein  to  serve  en  independent  notice  of  appeal 
within  10  days  after  tbe  notice  is  given,  or  join 
in  the  appeal  already  taken,  and  excludes  a  par- 
ty not  Joining  from  any  benefit  from  the  appeal 
unless  necessary,  or  from  appealing  independ- 
ently from  any  order  alreatv  appealed  from 
more  than  10  days  after  service  npon  him  of  no- 
tice of  tbe  former  appeal.  Upon  entry  of  an 
order  approving  en  administrator's  final  report, 
part  of  the  heirs  appealed  but  did  not  serve  no- 
tice of  appeal  on  tbe  other  heirs  adversely  af- 
fected by  the  order.  Held,  that  the  statute  was 
Intended  to  avoid  separate  appeals  by  compelling 
a^rieved  parties  to  prosecute  their  appeals  at 
the  same  time,  and  notice  of  appeal  should  have 
been  served  npon  tbe  other  heirs,  so  that  tbe 
appeal  most  be  dismissed  for  want  of  sncfa  serv- 
ice. 

lEH.  Note.— For  other  cases,  see  Appeal  and 
^wr.  Cent.  Dig.  6!  2173,  2174;  Dec  Dig.  { 

Department  2.  Appeal  from  Sujierlor  Court, 
Lincoln  County;  C.  R  Neal,  Judge. 

Henry  Brommer,  administrator,  filed  his 
final  report  and  petition  for  dlstrlbntlon,  to 
which  report  gopbia  Beckman  and  others, 
minors,  by  R.  M.  Dye,  guardian  ad  litem,  fil- 
ed exceptions.  From  an  order  overruling  the 
exceptions,  approving  the  report,  and  direct- 
ing dlstrlbntlon,  part  of  exceptors  appeoL 
Appeal  dlamlssed. 

R.  M.  Dye  and  L.  Davles,  for  appellants. 
H.  J.  HlbBchman  and  Sferrltt;  Oswald  &  Mer- 
rltt,  for  respondent 

GROW,  J.  On  March  14,  1008,  Henry 
Brommer,  administrator  of  the  estate  of  Pe- 
ter Haalc,  deceased,  filed  in  the  sup^ior  court 
of  Lincoln  county  his  final  report  and  peti- 
tion for  distribution.  Thereupon  aM>ellants, 
Sophia  Becfcman  and  wrea  othuv,  as  heirs 
at  law  of  the  decedent,  filed  written  excep- 
tions to  the  r^rt,  objecting  to  the  allow- 
ance of  certain  credits  claimed  by  tbe  ad- 
ministrator. Like  exceptions  were  filed  by 
other  tatfrs.  On  final  hearing  the  exertions 
were  all  overruled,  and  an  order  was  enter- 
ed approving  the  report  and  directing  a  final 
distribution.  From  that  order  this  appeal 
is  prosecuted. 

'the  respondent  administrator  has  moved 


tills  court  to  dismiss  the  appeal,  finr  tbe  rea- 
son that  the  appellants  have  Called  to  serra 
any  notice  of  appeal  on  Johaon  H.  Baak, 
Hargare&a  Haak,  and  Mathilda  Pate,  heirs 
at  law  of  tike  decedent  Tbe  record  Shows 
that  written  exceptions  to  tbe  final  r^>ort 
were  filed  by  the  h<^  last  named;  that  they 
appeared  by  their  attorney  on  tbe  final  hear- 
ing, and  that  no  notice  of  appeal  has  been 
served  upon  them,  or  any  of  them.  Section 
6504,  BaUlnger*s  Ann.  Codes  &  St  (Pierce's 
Code,  S  1062).  proTides  that:  "All  parties 
whose  interests  are  similarly  affected  by  any 
judgment  or  order  appealed  fR»n  may  join 
In  the  notice  of  appeal  whether  It  be  given 
at  the  time  when  sudi  judgment  or  ariex  Is 
rendoed  or  made  or  subseanently;  and  any 
such  party  wbo  has  not  Joined  In  tbe  notice 
may  at  any  time  within  tsaa  days  after  the 
notice  Is  given  or  served,  aan  an  IndepraA- 
ent  notice  of  like  appeal,  or  join  in  tiie  ap> 
peal  already  taken  by  filing  witb  tbe  clerk 
of  the  superior  court  a  statement  that  be 
joins  therein  or  In  some  part  thereof  specify- 
ing in  what  part  Any  such  party  wbo  does 
not  so  Join  shall  not  derive  any  benefit  from 
the  appeal  nulesa  from  the  necessity  <tf  the 
case;  nor  can  he  ind^tendoitiy  appeal  from 
any  judgment  or  order  already  appealed 
from,  more  than  ten  days  after  service  npon 
blm  of 'written  notice  of  the  fwmer  appeal, 
unless  such  former  appeal  be  afterwards  die* 
missed.  •  •  •  When  tbe  notice  of  appeal 
Is  not  given  at  the  time  when  the  judgment 
or  order  appealed  from  is  rendered  or  madie, 
it  shall  be  served  in  the  manner  required  by 
law  for  the  service  of  papers  in  civil  actlras 
and  proceedings,  upon  all  parties  irho  have 
appeared  in  the  actkm  or  proceeding."  The 
evident  intuition  ot  this  section  is  (1)  to 
guarantee  an  appeal  to  all  parties  similarly 
situated ;  09  to  avoid  separate  aroeala,  bring- 
ing a  cause  to  Ibis  court  by  pleconeal;  (3> 
to  compel  aggrieved  parties  to  prosecute  thdr 
joint  and  several  appeals  at  one  and  the  same 
time;  and  to  accomplish  tiieae  results  by 
requiring  all  sndi  parties  wbo  have  appeared 
to  be  served  with  notice  of  sppesL  Othw- 
wise,  one  aggrieved  party  might,  by  his  own 
diligence  aided  by  that  of  tbe  respondent 
perfect  an  appeal,  and  cause  the  some  to  be 
heard  in  this  court  before  the  time  had  ex- 
pired within  which  othw  i»arties  similarly 
situated  would  be  entltied  to  serve  th^  no* 
tlces  of  appeal. 

For  tiie  want  of  proper  service,  and  under 
repeated  decisions  of  this  court  tills  appeal 
will  have  to  be  dismissed.  Our  present  hold- 
ing is  not  inconsistent  with  the  rule  announc- 
ed in  Blpes  V.  Puget  Sound  Electric  Ry.  Co., 
60  Waoh.  S85,  97  Pac.  723.  In  that  case^  al- 
though notice  of  appeal  had  not  been  served 
iQMm  the  defendant  Dimmocfc  who  had  ap- 
peared, the  record  dlstdosed  Judgment  bad 
been  entoed  In  his  favor.  He  had  not  bem 
aggrieved,  nor  could  he  prosecute  an  orig* 
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Inal oracnwBappeal.  Wetbmnid:  '•Dim- 
mock  wu  a  sncceoBfal  llUgant  There  was 
no  order  from  whldi  be  could  appeal*  and 
m  fall  to  nndentand  how  Oie  neglect  to 
aerre  him  with  appellants  ndtlce  dcqprlved 
any  party  of  benefits  to  be  derived  from  the 
appeal,  or  prerented  the  respondent  from  per- 
fecting an  appeal  In  his  own  b^alf  against 
the  defendant  DlmmodL  While  It  la  tme  that 
section  eOM  directs  that  service  be  made  op- 
en all  partlea  who  have  appeared,  it  is  ap- 
^pent  that  the  sole  purpose  of  sQ<di  notice 
to  appearing  parUes,  other  tban  the  prevail- 
ing one  menthmed  In  section  KSOS,  was  that 
In  the  event  of  ^ieUr  having  an  Interest  In  the 
appeal,  they  might  Join  therein.  If  th^  so 
desired.  In  other  words,  the  object  of  the 
statute  was  to  reqnlre  all  Interested  parties 
to  jointly  prosecnte  their  appeals  and  cross- 
an>eals  Instead  of  bringing  them  to  this 
conrt  \ff  piec^eal."  Hoe  the  appearing 
helra  at  law  were  nnsaccesaftil  litigants,  were 
all  aggrieved  br  the  final  judgment,  and  were 
entitled  to  elthw  an  original  or  a  cross  ap- 
peal The  reason  and  necessity  for  serving 
them  existed,  and  sndi  service  should  have 
berai  made.  The  aiqpeal  is  dismissed. 

BUDKIN,  C  J.,  and  MOUNT,  DUNBAR, 
and  PARKER,  JJ.,  concur. 


HORRISEY  T.  STBO^f. 

(Supreme  Court  ot  Washington.  Feb.  2S,  1910.) 

1.  Specific  Pebfokhance  (S  13*)— Defenses— 
Febforhakok  IiiPossiBLE— Rights  of  Pub- 

OHASEB. 

Where  one  contracting  to  conrey  real  es- 
tate was  not  the  owner  of  the  property  knd 
eoalA  not  perform  bis  contract,  the  parchaeer 
had  no  right  of  action  for  specific  i>erionnance. 

[Gd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  I  ai ;  Dec.  Dig.  S  13.*] 

%  6FE0IFIC  Pebfobuahck  (|  114*)— Gois- 
TKACTS— EirFOBCEURT— COHPLAINT. 

A  Mmplaint  by  a  pnrchsser  for  specific  per- 
formance must  allege  the  vendor's  ownership 
at  the  time  of  the  execution  of  the  contract  or 
at  the  time  of  the  commencement  of  the  action. 

rsd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  364 ;  Dec.  Dig.  {  114.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;  O.  R.  Holcomb,  Judge. 

Action  by  J.  H.  Morrlsey  f^Inst  Otto 
Strom.  From  a  Judgment  of  dismissal,  plain- 
tiff appeals.  Affirmed. 

A.  c  Shaw,  for  appellant  Lovell  *  Davis, 
for  respondoit 

RUDKIN,  O.  X  This  was  an  action  to 
txxttaeo  the  specific  performance  of  a  con- 
tract to  convey  real  property.  The  conrt 
sustained  a  demurrer  to  flie  complaint,  and, 
the  j^aintlff  electing  to  stand  on  his  plead- 
fng  and  refusing  to  plead  farther,  a  Judgment 
ia  dismissal  was  entered,  from  which  this 
aiveal  is  proseented.  The  fiillnre  of  the  com- 


plaint to  all^  that  th^reqwndait  was  the 
owner  of  the  real  propoly  at  the  date  of 
the  agreement  to  convey  or  at  the  time  of  the 
commencement  of  the  action  Is  the  partlcnlar 
ground  upon  which  the  demurrer  was  sus- 
tained. We  have  but  little  sympathy  with 
ajweals  of  tlils  diaracter.  If  the  respond- 
ent was  not  in  fact  the  owner  of  the  prop- 
erty, and  could  not  perform  his  contract, 
the  aiv^lant  had  no  rl^t  of  action  for  spe- 
cific performance.  Morgan  v.  Bell,  8  Wash. 
St  554,  28  Pac.  025,  16  L.  B.  A.  014.  If ,  on 
the  other  band,  the  respondent  had  title,  and 
was  able  to  vertorm  his  contract,  it  was  an 
ea^  matter  to  (Aviate  the  mUng  of  the 
court  hr  amendment,  whether  the  ruling  was 
right  or  wrosig.  However,  the  appellant  had 
a  legal  right  to  stand  on  his  comidalnt,  and 
If  the  complaint  states  a  cause  of  action  the 
judgment  must  be  reversed.  Decisions  on 
the  question  thus  presented  are  few  in  num- 
ber, ft>r  the  reason,  doubtless,  that  complaints 
In  such  actions  almost  invariably  contain  an 
allegation  of  ownership  in  the  d^oidant, ' 
either  at  the  time  of  the  execution  of  the 
agreement  to  conv^  or  at  tiie  time  ot  the 
commencement  of  the  action.  In  volume  20, 
Ebicy.  PI.  &  Pr.,  at  page  Ml,  the  rule  is  thus 
stated:  "A  bill  to  enforce  the  specific  per- 
formance ot  a  ctmtraet  to  sell  to  the  cmn- 
plaluant  must  aver  the  defendant's  owner- 
ship of  the  pn^iierty  at  the  time  when  the 
contriu:t  was  made."  Ttals  nde  seems  to  be 
sustained  by  the  authorities  cited.  See,  alsa 
Manton  v.  Bay,  18  B.  L  672,  29  Aa  9B8,  4» 
Am.  St  Bepi  811.  Our  own  dedslons  assume 
that  sa<Ai  an  allegatlcai  Is  necessary.  Hankie 
V.  Denlson,  84  Wash.  61, 74  Pac.  822;  NeweU 
V.  Lamping,  46  Wash.  804,  88  Pac  195. 

Hie  judgment  of  the  court  below  is  there- 
fore affirmed. 

PARKER,  MOUNT,  CROW,  and  DUN- 
BAR, J  J.,  concur. 


HORTON  V.  BARTO  et  al. 
(Supreme  Court  of  Washington.   Feb.  25.  IGIO.) 
1.  Infants  (8  78*)— Pboceedinob  fob  Distbi- 

BDTION— JUBISDICTION  OF  ISFANT  HeIB. 

Ballinger's  Ann.  Codes  &  St  i  6357 
(Pierce's  Code,  S  2CS1),  requires  notice  of  appli- 
cation for  a  decree  of  distribution  of  a  dece- 
dent's estate  to  be  given  as  on  appHcation  for 
an  administration  sale  of  land.  Section  625& 
(section  25G6),  relating  to  such  sale,  requires  no- 
tice to  be  given  to  all  persons  interested  to  ap- 
pear at  a  time  and  place  mwcified  to  show  cause 
why  an  order  of  sale  should  not  be  made.  Sec- 
tion 0201  (section  2569)  provides  that.  If  aur 
of  the  persons  interested  are  minors,  they  must 
have  a  guardian  to  receive  notice  and  to  appear 
for  them.  Held,  that  a  minor,  who  had  no  gen- 
eral guardian  and  for  whom  no  guardian  ad  li- 
tem was  appointed,  and  who  claliBed  as  hdr  of 
his  mother,  who  was  heir  of  a  deceased  son  of 
the  decedent,  was  not  bound  by  the  decree  and 
sale  therein. 

(Ed.  Note.— For  other  cases,  see  InfantiL  Cent. 
Dig.  H  195-209;  Dea  Dig.  |  7a*] 
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2.  ElXBOUTOBS  AITD  ^HINISTUTORS  (|  S88*)— 

Bona  Fide  Pubchaseb— Iniebkbt  or  Usia 

Not  of  Regobd. 

A  purchaser  of  land  at  a  sale  for  dlstiibn- 
tioD  of  a  decedent's  estate  takes  as  successor  In 
interest  of  heirs  of  a  decedent's  estate,  and  sab- 
ject  to  the  interest  of  the  heir  of  one  of  the 
heirs,  who  vas  not  brought  into  the  proceediOKS 
for  distribution,  though  the  interest  of  audi  heir 
Ifl  not  of  record. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminiatrators,  Dec.  Dig.  §  3S8.*} 

3.  EZBCUTOBB  AND  ADUINISTRATOBS  ({  S88*)— 

Bona  Fide  Pttbohabeb— FAZLiraB  to  Re- 
cord Wnx. 

The  failure  to  record,  provided  by  Bal- 
linger's  Ann.  Codes  &  St.  i  6109  (Pierce's  Code, 
8  SS94),  a  wiU  made  b;  an  heir  of  land,  does  not 
relieve  a  pnrchaKr  of  the  land  from  taking 
notice  of  the  interest  of  a  minor  devisee  named 
therein,  where  the  will  has  been  duly  probated 
in  the  county  in  which  the  land  is  situated; 
testator's  title  being  such  that  a  purchaser 
wonld  be  required  to  notice  it 

[Ed.  Note.— For  other  cases,  sea  Executors 
and  Adminlstraton,  Dee.  IMg.  t  8S8.*} 

4.  Wills  H  427*)— ExEcunon— Collateral 
Attack. 

Batlinger^B  Ann.  Codes  &  St  §  450(1 
(Pierce's  Code,  8  2342),  provides  that  every  per- 
son who  shall  sign  testator's  name  to  any  will 
by  direction  shall  subacribe  his  own  name  as  a 
witness,  and  state  that  he  subscribed  testator's 
name  at  his  request.  Held,  that  the  failure  of 
a  subscribing  witness  to  comply  with  the  sec- 
tion cannot  oe  raised  on  collateral  attack,  but 
only  in  phKeedlngs  for  probate  of  the  will,  or 
wlutin  one  year  tnereafter,  as  provided  by  sec- 
tion GllO  (section  23I>5). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  916:  Dec  Dig.  |  427 ;*  Judgment  Gent. 
Dig.  1 130^.] 

a.  Wills  (|  424*)- Fobm  or  Pbobate— Con- 

0LU8IVENES8. 

The  only  difference  between  the  finality  of 
probate  in  solemn  and  common  form  Is  as  to 
the  time  when  the  probate  becomes  conclusive, 
probate  in  solemn  form  becoming  conclusive  on 
rendering  the  decree  to  that  effect,  while  pro- 
bate in  common  form  t>ecomes  conclusive  on  the 
expiration  of  the  time  fixed  by  statute  for  con- 
testing wills,  after  its  probate,  except  -as  to  per- 
sons under  disability. 

[Ed.  Note.— For  other  cases,  sea  Wtlls,  Cent. 
Dig.  8  814;  Dec  Dig.  8  424.*] 

6.  WnX8  a  423*)— CONOLUJUTBHESS  Ot  PBO- 
BATB. 

Under  the  direct  provisions  of  Balllnger's 
Ann.  Codes  &  St  |  GllO  (Pierce's  Code.  8 
2.305),  the  probate  of  a  will  is  coDchisive  after 
the  expiration  of  one  year,  except  as  to  persons 
under  disability,  as  provided  by  section  6112 
{section  2397). 

[Ed.  Note.— For  other  caees,  see  Wills,  Cent. 
Dig.  §8  911-813;  Dec.  Dig.  8  423.*] 

Department  2.  A^^eal  from  Superior 
Court,  King  County ;  R.  B.  AlbertBoo,  Judge. 

Action  by  George  M.  Horton,  guardian  of 
Edward  Collins,  a  minor,  against  E.  W.  Bar- 
to  and  others.  Plaintiff  had  Judgment,  and 
defendants  Barto  appeal.  Affirmed. 

Blaine,  Tucker  &  Hyland,  for  appellants. 

5.  D.  KlDg  and  Todd,  Wllaon  &  Thorgrim- 
«on,  for  respondent 

PARKER,  J.  By  this  snit  the  plaintiff 
seeks  to  haye  bis  ward,  Edward  Gollbu,  ad- 


jQdged  the  owner  of  an  undivided  oae-fonrtb 
Interest  In  certain  lands  tn  King  county,  and 
also  to  have  the  same  partitioned.  Upon  the 
trial  It  was  agreed  between  counsel  for  all 
parties  that  the  cause  should  be  first  tried 
npon  tbe  question  of  the  title  of  the  respec* 
tlve  parties  to  the  lands  inTolved,  and  that 
partition  proceedings  should  await  a  final  de- 
termination of  the  cause  upon  tbe  question 
of  title.  The  trial  ot  the  cause  before  the 
court  upon  the  question  of  title  resulted  In  a 
decree  favorable  to  plaintiff.  The  defoid- 
ants  Barto  and  Wife  have  ai^tealed. 

In  1876  Dinah  Sour  died  intestate  in  King 
county.  She  was  then  the  owner  of  the  lands 
here  In  controversy ;  the  same  being  her  s^ 
arate  property.  Tills  Is  the  common  source 
of  title  of  all  the  parties  to  this  suit  She 
left  survlTlng  her,  as  her  ouly  heirs  at  law, 
her  two  children  Stephen  Collins  and  Lucin- 
da  Gordon,  each  of  whom  took  by  inherit- 
ance an  undivided  one-half  of  the  property 
left  by  their  mother.  In  1882  Stephen  Col- 
lins died  Intestate,  leaving  as  his  only  heirs 
at  law  his  widow,  Annie  (or  Auua),  au^  their 
son  William  H.  OoIIIbb,  each  of  whom  took 
by  Inheritance  an  undivided  one-half  of  the 
property  left  by  Stephen  Collins.  This  re- 
sulted in  Annie  Collins  becoming  the  owner 
of  an  undivided  one-fourth  of  all  the  prop- 
erty left  by  Dinah  Sour,  the  mother  of  her 
husband,  unless  her  husband  had  theretofore 
been  divested  of  title  to  certain  portions 
thereof,  including  the  lauds  here  involved, 
by  an  alleged  parol  partition,  wUch  we  will 
notice  later.  On  June  15,  1886,  Annie  Col- 
lins gave  birth  to  another  son,  who  was  then 
named  Edward  Sweeney  Collins.-  He  also 
ai^ars  to  have  been  known  as  Ned  S.  Cla- 
lendon  (or  Clendon),  but  has  generally  been 
known  as  Ned  S.  Oolllns.  This  Is,  however, 
no  question  as  to  his  Identity.  He  is  tbe 
ward  in  whose  behalf  tbls  suit  was  Institut- 
ed. In  May,  1S94,  Annie  Collins  died  lear- 
ing  as  her  only  helra  at  law  her  two  sons 
William  H.  OoUins  and  Edward  Colllna.  She 
bad  not  disposed  of  any  of  her  interest  in  the 
property  left  her  by  ber  husband.  She  left 
a  win  by  which  she  devised  unto  her  ooa 
WilUam  H.  Collins  tbe  sum  of  $5,  and  de- 
vised unto  her  son  Ned  S.  Collins  (Edward 
Collins)  the  residue  of  her  estate;  and  pro- 
vided for  the  settlement  of  her  estate  by  ber 
executor  without  Intervention  of  the  superior 
court,  except  to  admit  ber  will  to  pr<^te. 
It  Is  not  suggested  here  that  the  $6  beqnest 
to  William  H.  Collins  Is  now  a  charge  upon 
the  land  involved.  The  will  was  duly  ad- 
mitted to  probate  in  the  superior  court  for 
King  county  on  Jnne  8,  1891.  No  further 
court  proceedings  were  had  In  the  adminis- 
tration of  tlie  estate  of  Annie  OolUna.  In 
1881  letters  of  administration  were  granted 
by  the  superior  court  for  King  county  upon 
the  estate  of  Dinah  Sour,  who  had  died  in 
1876.   On  Jnne  14,  1800,  the  8iq}erlor  court 
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for  Eliig  county  rendered  a  final  decree  of 
difltribntioD  In  the  matter  of  tbe  estate  of 
Dinah  Sonr.  This  It  will  be  noticed  was  long 
after  tbe  death  of  Stephen  Collins,  ber  son, 
and  long  after  the  death  of  Annie  OoUlns, 
hla  wife,  and  also  long  before  Edward  Col- 
lins, the  second  son  of  Annie  Collins,  became 
of  age;  he  being  then  only  18  years  old. 
This  decree  purported  to  distribnte  the  whole 
of  tbe  estate  of  Dinah  Sonr  to  William  H. 
Collins,  son  of  Stephen  and  Annie  OolUns, 
both  deceased,  and  James  Fares  adopted  son 
of  lindnda  Gordon,  deceased.  It  was  render- 
ed evidently  npon  the  theory  that  tbe  conrt 
had  Jurisdiction  to  determine  who  were  en- 
titled to  the  piop«tT  as  helas  of  the  de- 
ceased heirs  of  Dinah  Sonr;  the  fa^Ers  of 
Dinah  Sonr  (Stephen  Collins  and  Lndnda 
Gordon)  having  died  after  the  death  of  Dlnab 
Soar  and  before  distribution.  While  this 
decree  recites  that  dne  notice  was  glToa  of 
the  hearing  as  required  by  law,  it  Is  conced- 
ed that  at  the  time  of  the  dlstribntion  Ed- 
ward Collins  had  no  general  gnardian,  and 
that  no  gnardian  was  appointed  to  appear 
for  blm  to  tahe  care  of  his  interest  upon 
that  hearing.  Barto  and  wife  claim  title  as 
successors  In  Interest  of  James  Fares  and 
William  H.  Collins. 

It  is  contended  by  learned  counsel  for  ap- 
pdlants  that  tbe  decree  of  distribution  In 
the  estate  of  Dinah  Sour  is  a  final  determi- 
nation of  who  were  entitled  to  the  property 
left  by  ber,  and  that  Edward  Collins  Is  bound 
by  that  decree.  Passing  the  question  of  the 
power  of  the  court  In  that  proceeding  to 
determine  any  person's  rights,  other  than 
the  rights  of  the  heirs  of  Dinah  Sour  (Ste- 
phen Collins  and  Ludnda  Gordon),  In  view 
of  the  fact  it  was  her  estate  that  was  being 
administered  and  distributed  and  not  tbe 
estate  of  ber  deceased  heirs,  let  ns  inquire 
as  to  whether  or  not  tbe  conrt  had  jnrisdic- 
tion  over  tbe  minor,  Edward  Collins.  The 
matter  of  acquiring  Jurisdiction  npon  dls- 
tribntitm  of  an  estate  of  deceased  persona 
Is  provided  for  by  section  6857,  Balllnger's 
Ann.  Codes  &  St  (Pierce's  Code,  |  ^81),  as 
follows:  *^e  decree  may  be  made  on  the 
application  of  the  executor  or  administrator, 
or  of  any  person  Interested  in  the  estate,  and 
shall  only  be  made  after  notice  has  been  giv- 
en In  the  mannor  required  In  regard  to  an 
aiiplicatlon  for  tbe  sale  of  land  by  an  execu- 
tor or  administrator.  The  court  may  order 
aacb  farther  notice  to  be  given  as  it  may 
deem  proper."  Turning  to  the  sections  re- 
lating to  the  manner  of  acquiring  Jurisdlo 
tlon  npon  an  application  to  sell  real  estate, 
we  find  the  following :  Section  6258  provides 
that,  npon  the  filing  «f  tibe  abdication,  the 
omrt  shall  "make  an  ord»  directing  all  pw- 
•ODB  Interested  to  appear  at  a  time  and  place 
qiedfled,  •  •  •  to  show  cause  why  an  or- 
diaU  not  be  granted,  *  *  *  to  sell, 
•  •  etc^  Section  620»  proridea:  **A 
cog^  of  audi  ordw  to  show  eansa  shall  be 
panonaBy  aerred  on  all  persona  Intereated 


In  the  estate  at  least  ten  days  before  the 
time  appointed  for  the  hearing  of  the  peti- 
tion, or  shall  be  published  at  least  four  suc- 
cessive weeks  in  such  newspaper  as  the  court 
shall  order.  ♦  •  •  »  Section  6261  provides : 
"If  any  of  the  devisees  or  heirs  of  the  de- 
ceased are  minors,  and  have  a  general  guard- 
Ian  in  the  county,  the  copy  of  the  order  shall 
be  served  on  the  guardian.  If  they  have  no 
su<di  guardian,  the  court  Shall,  before  pro- 
ceeding to  act  on  the  petition,  appoint  some 
disinterested  person  their  guardian  for  the 
sole  purpose  of  appearing  for  them,  and.  tak- 
ing care  of  their  interests  In  the  proceed- 
ings," In  the  case  of  Ball  v.  Clothier,  84 
Wash.  200,  310,  75  Paa  1000,  this  conrt  held 
that  the  superior  court  was  without  Juriadlo- 
tlon  to  order  a  sale  so  as  to  divest  a  minor 
of  his  interest  In  the  land,  unless  Jurisdic- 
tion over  the  minor  was  acquired  as  provided 
by  section  6261.  These  statutory  provisions 
and  the  construction  placed  upon  them  ren- 
ders It  plain  that  the  Interest  of  a  minor  can- 
not be  afiFected  by  a  decree  of  distribution; 
unless  Jurisdiction  over  the  minor  has  be^ 
acquired  by  service  upon  his  general  guard- 
Ian,  or,  if  he  have  no  such  guardian,  then  by 
the  appointment  of  a  guardian  to  take  care 
of  his  Interest  in  the  proceeding.  We  have 
seen  that  Edward  OoUlns  had  no  goieral 
guardian,  nor  was  any  guardian  appointed  to 
represent  him  at  the  time  of  renderlt^  of 
tbe  decree  of  distribution  of  the  estate  of 
Dinah  Sour.  In  view  of  the  fact  that  Ed- 
ward CoUlns  did  not  Inherit  from  Dinah 
Sour,  was  It  necessary  that  the  conrt  acquire  ' 
Jurisdiction  over  him  in  the  manner  provid- 
ed by  these  aeetlons  of  the  statute?  We 
think  It  was.  Assuming  that  the  court  had 
Jurisdiction  over  tbe  estate  of  Dinah  Sonr 
and  that  the  decree  was  rmdered  upon  due 
publication  of  an  order  to  show  cause,  it  no 
doubt  would  have  become  final  aa  to  Stephen 
Colllna.  the  son  and  h^r  of  Dinah  Sonr,  he 
being  of  foil  age,  had  he  then  been  alive 
Palmqtiist  ▼.  Sagstad,  106  Pac  1116.  How- 
ever, n^n  distribution,  it  Is  as  necessary  to 
acquire  Jurisdiction  over  an  h^  or  devisee 
of  a  deceased  heir  or  devisee  of  the  person 
whose  estate  Is  being  distributed  aa  it  la  to 
acquire  Jurisdiction  over  such  deceased  heir 
or  devlsea  if  he  were  alive.  Of  course,  we 
have  refereice  only  to  deceased  heirs  or 
devisees  who  die  after  the  death  of  the  per- 
son whose  estate  Is  being  distributed.  IS 
Cyc.  646  ;  2  Woemer's  Am.  Law  of  Adminis- 
tration (2d  Ed.)  {  661 ;  Distributees  of  Hall 
V.  Andrews,  Adm'r,  17  Ala.  40;  Morris  t.- 
Tirden,  S7  Ark.  232,  21  8.  W.  228. 

Upon  the  same  principle  we  think  it  wae 
necessary  to  aeqotre  Jnrladictlon  over  the 
minor  Edward  Collins,  who  took  title  as  an 
heir  and  devisee  of  his  mother  Annie  Col- 
lins, deceased,  who  took  title  as  the  widow 
of  Stephen  OoUina,  deceased,  n^o  toot  title 
as  an  heir  of  Ua  mother,  JMnah  Soar,  de- 
ceased, whoee  estate  waa  attenQ>ted  to  be 
dlatribntad.  We  are  of  the  «^nifm  that  the 
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decree  waa  not  a  ctmcIuslTe  adJudlcatiOD  up* 
on  the  rights  of  Edward  OolUns.  We  do  not 
want  to  be  nnderatood  as  e^resalns  any 
opinion  upon  the  power  of  the  snp»tor  court 
in  decreeing  dlatrlbntlon  of  an  estate  of  a 
deceased  person  to  detenftlne  the  respective 
rights  of  heirs  or  derlaees,  among  OiemselTes, 
of  deceased  heirs  or  derlsees  (tf  a  deceased 
person,  whose  estate  Is  being  dtotrlbnted. 
The  fact  that  the  court  in  no  event  had  Ju- 
risdiction over  Edward  Collins  Is  snffident 
groand  for  onr  holding  that  this  decree  of 
distribution  Is  not  concIusiTe  upon  bis  right 
He  was  entitled  to  be  heard  upon  the  Ques- 
tion of  the  Interest  Inherited  by  Stqdi«i  Ool- 
lins,  his  nx>th«r*s  deceased  husband,  fixm 
Dinah  Sour.  And  if  the  ooiut  bad  Juris- 
diction, as  it  assnmed  to  have,  in  the  distri- 
bution of  Dinah  Bout's  estate,  over  the  dero- 
lutlon  of  this  property  bey<Hid  the  determiua- 
tlon  of  who  her  heirs  were  and  the  deters 
mlnatlon  of  what  tbeAr  respective  interests 
were  at  the  time  of  her  death,  then  Edward 
Oollins  had  a  right  to  be  heard  upon  the 
question  of  his  motber*s  rights  as  the  widow 
and  succeuor  in  Interest  of  her  deceased  hus- 
band Stq»hen  Oollins,  and  also  upon  the  ques- 
tion of  his  own  right  as  an  heir  and  devisee 
at  his  deceased  mother. 

Appellants  claim  to  be  purchasers  of  the 
land  for  full  value  and  without  notice  of  the 
rl^ts  of  Edward  Collins.  Their  counsdi  con- 
tend that  the  Interest  of  Edward  Collins  is 
not  within  the  record  chain  of  title,  and 
thertfore  appellants  were  not  required  to 
take  notice  of  his  Interest  It  is  argued,  In 
substance,  that  since  the  name  of  Edward 
Collins  does  not  appear  In  some  instrument 
oa  record  In  the  auditor's  office,  ii^catlng 
his  Interest  in  the  land,  purchasers  are  there- 
fore not  required  to  take  notice  of  such  ln< 
terest  The  case  of  Attebery  v.  O'Nell,  42 
Wash.  467,  Si  Paa  270^  Is  cited  by  counsel 
In  support  of  ttils  contention.  In  that  case, 
prior  to  the  deatii  of  the  wife,  the  husband 
had  acquired  an  equitable  interest  In  land, 
which  |»esttmably  belonged  to  the  commu- 
nity.  The  legal  title  to  the  land  was  con- 
veyed to  the  husband  after  the  death  of  the 
wife.  This  was  the  first  record  evidence  of 
the  husband's  title,  there  being  nothing  of 
recOTd  showing  the  equitable  Intnrest  ac- 
quired before  ttie  wife's  death.  It  was  held 
in  that  case  that  a  subsequ^t  mortgagee  who 
bad  become  sudi  in  good  faith  a  mortgage 
executed  to  Um  upon  the  land  by  the  huB> 
band  and  his  second  wife  was  not  bound  to 
take  notice  of  the  possible  interest  of  the 
heirs  of  the  first  vrlfe.  ^niis  was  but  the 
application  of  the  general  rule  rect^Ised  by 
this  court  In  the  case  of  Sengf^der  v.  HUl,  21 
Wash.  S71.  384,  68  Pac.  250.  to  the  effect  that 
an  equitable  tltle^  of  whlcb  a  purchaser  had 
no  notice,  win  not  be  allowed  to  prevail  over 
a  legal  title  purchased  1^  him  In  good  falUi. 
The  tlUe  of  Edward  Collins  In  this  land  is 
not  merely  equitable,  bat  purely  legal.  And, 
while  his  name  does  not  appear  In  the  re- 


corded chain  of  title  In  the  auditor's  office, 
that  of  Dinah  Sour,  the  source  il^om  whlcb 
he  acquired  his  title  by  inlwrltance  and  will, 
does  api>ear  in  the  record  diain  of  title.  We 
think  It  Is  elonentary  that  the  Interests  of  all 
who  sucoesdvdy  acqidre  title  tqr  Inheritance 
or  will  from  a  deceased  record  owner  must 
be  noticed  by  pundmsan  of  the  hu^  The 
legal  tlUe  to  th^  respective  interests  in  this 
land  was  acquired  by  Bt^hen  Otdllns,  Annie 
Collins,  and  Edward  Cc^lns,  in  succession, 
each  immediately  npcoi  the  death  of  his  or 
her  respective  predecessor  in  interest  Sec- 
tion 4640,  Balllnger's  Ann.  Codes  &  St 
(Place's  Code,  |  2718);  Griffin  v.  Warbur^ 
ton,  28  Wash.  231.  €2  Pac.  765;  Anrud  v. 
Scandinavian  Bank,  27  Wash.  16^  67  Pac.  864. 

Our  attentlcm  Is  called  to  several  sections 
of  the  recording  statutes^  We  need  notice 
only  section  6106,  Balllnger's  Ana  Codes  ft  St., 
whldi  ^vides:  "In  all  cases  where  lands 
devised  by  last  will  are  situated  in  dlffermt 
ceuntles,  a  copy  of  such  will  shall  be  record- 
ed in  the  county  auditor's  office  in  eadi  coun- 
ty within  six  months  after  probate."  Tba« 
does  not  aK>ear  to  be  any  provision  of  our 
laws  declaring  the  effect  of  a  failure  to  so 
record  the  will  upon  the  Interest  of  a  devisee 
named  therein.  Whatever  the  purpose  of  this 
recording  provision  may  b^  we  are  of  the 
opinion  that  the  follure  to  so  record  the  will 
does  not  relieve  a  purchaser  firom  taking  no- 
tice of  the  hiterest  of  a  minor  devisee  named 
therein,  when  the  wUl  has  been  duly  pro- 
bated in  the  superior  court  of  the  county  in 
which  the  land  Is  situated,  assuming,  ot 
course,  that  the  testator's  title  Is  of  such  na- 
ture that  a  purchaser  would  be  required  to 
notice  It 

It  is  contended  that  the  will  of  Annie  Col- 
lins Is  void  because  ot  a  failure  to  comply 
In  Ite  execution  with  section  4696,  Balllnger's 
Ann.  Codes  &  St,  which  provides:  "Every 
person  who  shall  sign  Hie  testetor's  or  tes- 
tatrix's name  to  any  will  by  his  or  her  Erec- 
tion shall  subscribe  his  own  name  as  a  wit- 
ness to  such  will,  and  stete  he  subscribed  the 
testetor's  name  at  his  request"  It  argued 
ttmt  the  wIU  upon  its  face  bears  evidence  of 
having  the  name  of  the  testator  subscribed 
thereto  etmie  person  other  than  hmdf, 
and  hence  there  Should  have  been  indorsed 
thereon  a  statement  by  the  peratm  so  sub* 
scribing  the  testator's  name  as  provided  by 
this  section.  We  r^rd  tills  contention  as 
presenting  only  a  question  which  was  be- 
fore the  court  upon  the  probating  of  the  will 
and  which  might  have  been  again  presented 
to  the  court  within  the  year  allowed  for  con- 
testing the  Section  6110,  Ballinger's 
Ann.  Codes  ft  St  The  pn^tlng  of  a  will  is 
a  Judicial  act,  and  as  such  it  cannot  be  avoid- 
ed or  set  aside  save  In  the  manner  provided 
by  law.  1  Woenier's  Am.  Law  of  Adminis- 
tration (2d  Ed.)  I  227;  23  Am.  ft  Eng.  Bncy. 
of  Law  (2d  Ed.)  182 ;  Note  In  21  U  B  A. 
Offi ;  1  Boss'  Probate  Law  and  Practice^  1 192  • 
State  T.  McGlynUt  20  Cal.  233,  81  Am.  Dec^ 
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118.  And  this  is  true,  even  though  the  pro> 
bato  be  In  common  form  as  It  Is  under  our 
law.  London  t.  Railroad  Co.,  88  N.  a  584; 
PetJy  V.  DiKker,  51  Ark.  281, 11  S.  W.  2.  Ap- 
parently the  only  difference  between  the  final- 
ity of  probate  In  solemn  form  and  probate  in 
common  form  la  aa  to  the  time  wtien  the  pro- 
bate becomes  conclusiTe.  Probate  In  solemn 
form  becomes  conclaBlre  upon  rendering  the 
decree  to  that  effect  becanse  it  Is  upon  notice 
to  all  who  are  Interested.  Probate  in  com- 
mon form  becomes  equally  conclnslTe  upon 
the  expiration  of  the  time  fixed  by  statute  for 
contesting  the  will  after  its  probate,  accept 
as  to  certain  persons  under  disability.  The 
sections  of  Balllnger*B  Code  provIdlDg  for 
such  contest  and  limiting  tbe  time  within 
whidi  It  mas  be  ocnnmeiiced  are  the  follow- 
ing: 

"Sec  6110.  If  any  person  interested  In 
any  will  shall  aj^tear  within  one  year  after 
the  probate  or  rejection  thereof,  and,  by  petl- 
tioa  to  the  superior  court  having  Jurlsdic- 
tloD,  contests  the  validity  of  said  will,  or 
pray  to  have  the  will  proven  which  baa  been 
rejected,  he  shall  file  a  petition  containing  his 
objections  and  exceptions  to  said  will,  or  to 
tlie  rejection  thereof.  Issue  shall  be  made 
op,  -tried  and  determined  in  said  court  re- 
specting the  competency  of  the  deceased  to 
make  last  will  and  testament,  or  respecting 
the  execution  by  the  deceased  of  such  last 
will  and  testament  under  restraint  or  undue 
Influence  or  fraudulent  representation,  or  for 
any  other  cause  affecting  the  validity  of  such 
will." 

"Sec.  6112.  If  no  person  shall  appear  with- 
in the  time  aforesaid,  the  probate  or  rejec- 
tion of  such  will  eball  be  binding,  save  to 
Infants,  married  women,  persons  absent  from 
the  United  States,  or  of  unsound  mind,  a 
polod  of  one  year  after  their  req>ective  dis- 
abilities are  removed." 

It  Is  contended  that  the  conclndlng  words 
of  section  6110,  "or  for  any  other  cause  af- 
fecting the  validity  of  such  will,"  under  the 
rule  of  ejusdem  generis,  are  limited  to  causes 
of  contest  similar  In  kind  to  those  specifically 
enumerated  In  the  section,  and  do  not  include 
Bocb  defect  as  Is  here  relied  upon  to  avoid 
this  will;  and  it  is  argued  that  such  cause 
for  avol^Ung  the  will  Is  not  within  the  one- 
year  limitation.  We  are  of  the  opinion,  how- 
ever, that  In  view  of  the  language  of  section 
611%  and  the  fact  tbat  we  have  no  provision 
for  the  contest  of  wills  other  than  section 
6110k  ttae  law  1>  that  all  contests  based  upon 
any  cause  affecting  the  validity  of  the  will 
most  be  commaiced  within  one  year  after 
probate,  and.  If  not  so  commenced,  the  pro- 
bate becomes  a  final  adjudication  as  to  the 
validity  of  the  will,  binding  upon  the  whole 
world,  save  as  to  the  persona  under  disability 
■nenUoned  In  section  6112.  This  will  having 
been  duly  probated  and  remained  uncontest- 
ed for  over  15  years,  its  validity  is  now  be- 


yond question,  save  as  the  right  of  contest 
may  exist  In  iwrsons  under  disability. 

It  Is  contended  that  there  was  a  voluntary 
parol  partition  of  the  property  left  by  Dinah 
Sour  between  her  children,  Stephen  Collins 
and  Lucinda  Gordon,  prior  to  the  death  of 
Stephen  Collins  in  1882,  by  which  he  parted 
with  his  Interest  in  the  land  here  involved. 
There  is  some  evidence  in  the  record  tending 
to  show  that  they  contemplated  dividing  the 
land  left  by  their  mother,  but  it  is  wholly 
Insufflclent  to  support  the  conduslon  that 
such  partition  was  ever  consummated.  Be- 
sides, it  Is  evident  the  successors  In  Interest 
of  Stephen  Collins  and  Lucinda  Gordon  have 
never  relied  upon  any  such  partition,  which 
is  alleged  to  have  been  made  nearly  80  years 
ago. 

Appellants  make  some  contention  against 
the  right  of  plaintiff  to  partition  because  of 
the  letter's  alleged  failure  to  bring  Into  the 
cause  all  of  the  common  property.  The  ques- 
tions which  may  arise  upon  the  partition  are 
not  before  us.  So  far  as  this  appeal  is  con- 
cerned, it  Is  only  from  a  decree  determining 
the  question  of  the  title  of  the  respective  par- 
ties. Other  contentions  of  appellants  are 
without  mwlt,  and  are  not  sudi  as  require 
discussion. 

We  find  no  error  in  the  record.  The  judg- 
ment of  the  superior  court  Is  afiOrmed. 

BUDEIN,  a  J.,  and  DUNBAB,  GROW, 
and  MOUNT,  3J^  concur. 


NELSON  V.  NELSON. 

(Supreme  Court  of  Washington.  Feb.  2S,  ISIO.) 

DivoBCE  (I  246*)— JunQHENT— MoDinojLnoir 
—Time. 

Under  Ballinger's  Ann.  Codes  &  St.  i  5154 
(Pierce's  Code.  {  1084),  requiring  an  applicant 
for  relief  from  what  be  deems  an  oppressive 
judgment  to  proceed  with  diligence,  a  aelay  of 
10  months  in  seeking  a  modification  of  a  decree 
for  allmoDy  In  an  action  for  divorce,  after  full 
knowledge  of  its  contents,  and  without  any  ex- 
cuse to  explain  the  delay,  jostifles  refusal  of  the 
relief. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  S9  691-696 ;  Dec.  Dig.  «  246.*] 

D^rtment  1.  On  petition  for  rehearing. 
Denied. 

For  former  report,  see  106  Pac  ISS. 

PER  CURIAM.  The  appellant  asks  ft>r  a 
rehearing  in  the  above  cause  for  the  reason, 
as  he  asserts,  that  the  court  made  an  error 
in  assuming  tbat  more  tban  a  year  had  elaps- 
ed between  the  entry  of  the  decree  of  divorce 
and  the  filing  of  the  motion,  whereas  the 
motion  was  filed  three  days  before  the  year 
expired,  the  decree  of  dlvmce  having  been 
In  tact  rendered  on  November  5, 1907,  instead 
of  Octoh«-  24,  1007.  as  stated  In  the  opinion 
filed.  A  re-examlnatlon  of  the  record  o(m- 
vlnces  US  that  a  mistake  on  our  part  may 
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Jiare  been  ma(Se  In  thla  regard,  but  we  think 
nererthtien  that  the  order*  appealed  from 
■honld  stand  affirmed.  It  appears  from  the 
reoHTd  that  the. appellant  bad  knowledge  of 
the  contenta  of  the  jndgm«it  an  early  aa  Jan- 
nary  16,  1906^  having  made  an  affidavit  on 
that  date  apparently  aa  the  Inala  upon  which 
to  ask  Bome  form  of  rdlef  therefrom,  yet  he 
did  not  actually  move  In  that  behalf  nntll 
more  tSian  10  m<mths  later ;  nor  la  fliare  any 
ttrcnae  offered  to  eiplaln  the  delay.  The  etat- 
nte  (Balllnger'8  Ann.  Oodea  &  St  i  SIM 
[Pierce's  Ood^  |  lOOiD  requires  that  an  ap- 
plicant seeking  rdlef  from  what  he  deems 
an  oppressive  Judgment  shall  proceed  with 
diligence,  and  audi  has  been  the  uniform 
holding  of  this  court  The  rule  was  an- 
nounced as  early  as  the  case  of  Boszlo  v. 
Yagllo.  10  Wash.  270^  8S  Paa  10^  and  re- 
affirmed In  the  cases  chF  Eohn  v.  Hason.  24 
Wash.  9^  M  Paa  182,  Fisher  v.  Puget  Sound 
Brick,  etc.,  Co.,  84  Wash.  (S78»  76  Pac  107, 
Warren  v.  Hershb^,  52  Wash.  3S,  100  Pac. 
148,  and  Elbie  v.  Oalland.  6S  Wash.  Sll,  102 
PRC  440.  'Bm  case  of  Eubn  v.  Maaon  was 
B(»newhat  similar  In  Its  facts  to  the  one  at 
bar.  There  the  applicant  had  delayed  mak- 
ing his  application  to  vacate  the  Judgment 
until  within  three  days  of  the  time  the  year 
expired,  and  no  excuse  was  shown  for  the  de- 
lay. After  referring  to  the  case  of  Bozzio  v. 
VagUo,  this  language  was  used:  "And  cer- 
tainly, under  the  doctrine  announced  thefe 
[Bozzio  V.  Vagllo],  we  are  not  able  to  find 
that  the  court  abused  Its  discretion  In  this 
case  In  not  granting  the  petition  to  vacate 
when  the  year  of  limitation  was  within  three 
days  of  expiration,  without  any  showing  of 
diligence  whatever,  or  any  reason  why  the 
petition  had  not  been  made  before.  It  Is  not 
the  policy  of  the  law  to  disturb  Judgments, 
after  a  long  time  had  elapsed,  without  good 
reason  being  shown  for  such  d^ay.  In  addi- 
tion to  this,  it  is  not  the  Intention  of  the  law 
that  the  motion  to  vacate  shall  take  the  place 
of  an  appeal,  and,  under  the  provltfons  of 
this  petition,  if  the  court  did  not  act  in  ac- 
cordance with  the  law,  Its  failure  was  pure- 
ly error,  which  ought  to  have  been  appealed 
frmn.** 

On  any  view  of  the  case,  therefore,  the  or- 
ders appealed  from  must  be  sustained.  The 
petition  for  rehearing  is  denied. 


STATE  ex  rel.  NICX)MBN  BOOM  CO.  v. 
NORTH  SHORE)  BOOM  *  DRIVING 
00.  etsL 

(Supreme  Court  of  Washington.  Feb.  19, 1910^) 

1.  ComxuFT  (I  30*)— PowBS  to  PnNIBH. 

The  power  to  punish  for  contempt  Inheres 
la  all  courts  of  record,  and  can  be  exercised  in- 
depeodently  of  statute. 

[Eld.  Note.— For  other  cases,  see  Contempt 
Gent  Dig.  H  91-04;  I>«c  Dig.  1  SO.*] 


BBFORTBO.  (Wash. 


2L  CoifTKHFT  a  74*)— IifDnmnr  Td  IirjutED 
Pabtt. 

The  power  to  award  an  Indemnity  in  the 
way  of  a  fine  to  a  party  injured  by  a  contempt 
rests  wholly  on  the  statnte,  and  in  the  exercise 
of  Its  power  a  court  cannot  go  beyond  Its  tenns. 

[Ed.  Note.— For  other  eases,  see  OmtoDpt 
Cent  Dig.  I  257 ;  Dea  Dig.  |  74.*] 

S.  CoNTEifpT  (S  74*)  —  iNDmanTT  TO  Pabtt 
Injubed— Natum  of  Contempt. 

Where  a  contempt  is  not  willful  or  deSant, 
and  the  act  Is  dene  in  good  faith  under  the  ad- 
vice of  coaaeel,  the  act  will  not  be  punished  as 
a  direct,  constrocUve,  or  criminal  contempt,  but 
only  as  a  civil  contempt  and  the  oIEending  par> 
ty  will  be  reaulred  to  make  the  other  party 
whole  for  the  damages  sustained,  as  provided  m 
BflllinKei's  Ann.  Codes  &  St  f  6807  <Pierce*s 
Code,  f  1476). 

[£>d.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  6  257;  Dec  Dig.  174*] 

4.  ATTOBNET  AHD  CLTENT  (S  107*)— LlABItlTT 
SOB  TOBT. 

If  an  attorney  acts  an  honest  part  and  Is 
actuated  by  no  improper  motives,  he  cannot  be 
held  liable  for  a  tort  because  ot  aim  mistake  in 
advice  and  its  consequeoces. 

[Eld.  Note.— For  other  cases,  see  Attorney  and 
Cftent  Cent  Dig.  {  218;  Dee.  Dig.  1 107.* J 

5.  COHTBIIFT  (I  74*)— iHDElfirnT  TO  Pabtt 

Injxtbed  — Exisranoi  of  Obiuiiiai,  Cok- 

TEMPT— NECESSITT. 

Under  Ballinger's  Ann.  Codes  &  St  fi  5S07 
(Pierce's  Code,  {  1476),  providing  that  u  any 
loss  or  Injury  to  s  psrty  In  an  action  prejodldu 
to  his  rights  tberun  have  been  caasied  by  the 
"contempt"  the  court  may  give  judgment  that 
the  party  aggrieved  recover  of  the  defendant  a 
sum  eufflcient  to  indemnify  him,  it  is  not  neces- 
sary that  the  contempt  be  a  cnminal  contempt 
for  which  a  fine  could  be  adjudged,  as  provided 
in  other  terms  of  the  chapter;  there  beine  a 
distinction  between  a  civil  and  a  auasl  criminal 
contempt  and  both  may  exist  at  the  same  time, 
or  only  one. 

[Ed.  Note.— Fw  other  cases,  les  Contempt 
Dec.  Dig.  I  74.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  2.  pp.  1489-1492 ;  vol.  8,  p.  7614.1 

6.  Contempt  (5  29*)— Atiobnets— Liabilitt 

FOB  GomEMFT— InOEHiriTT  TO  FABTT  Ilf- 
JUBED. 

Under  Balllngei'B  Ann.  Codes  ft  St  f  S807 
(Pierce's  Code,  8  1478),  relating  to  contempt  and 

{trovidiog  that  if  any  loss  or  injury  to  a  party 
n  an  action  prejudicial  to  his  rights  therein 
Iiave  been  caused  by  the  'NMmtempt,"  the  court 
may  give  judgment  that  the  party  anrleved  re- 
cover of  the  "defendant"  a  sum  sumclent  to  in- 
demnify him,  an  attorney  who  is  a  stockholder 
of  a  corporation  and  also  attorney  for  it  Is  not 
liable  for  his  act  in  advising,  in  good  faith,  the 
act  which  ctmstltutes  a  contempt  on  the  part  of 
the  conporation  and  its  officers  since  an  attorney 
Is  not  liable  for  mistake  in  advloe. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  I  89;  Dec.  Dig.  I  29.*] 

Dunbar  and  Mount,  JJ.,  dissenting  In  part 

En  banc.  On  tehearlng.  For  former  opin- 
ion, see  108  Pac.  426. 

CHADWICK,  J.  In  the  main  case,  dedd* 
ed  July  26,  1909  (103  Pac.  426).  we  held  the 
defendant  boom  company,  J.  W.  Kleeb,  John 
F.  Hobl,  and  W.  H.  Abel  for  the  civil  dam- 
ages resulting  to  the  appellant  tnm  the  am- 
tlnued  use  of  appellant's  boom  ground,  pend- 
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log  Ineffectual  attempts  to  carry  tbe  orl^al 
controverey  between  tbe  Nloomen  Boom  Com- 
pany and  the  Nortb  Shore  Boom  A  Drlrlnf 
Company  to  the  Supreme  Court  of  the  United 
States.  Mr.  Abel  Is  a  atockbolder  In  tbe 
Kortb  Shore  Company.  He  was  not  an  ofiS- 
cer,  bnt  with  other  attorneys  advised  re- 
■pondent  company  that  it  bad  a  right  to  the 
use  and  occupation  of  the  boom  grounds  In 
dtepnte  pending  tbe  decision  of  the  Supreme 
Court  of  the  United  States.  The  lower  court 
found,  and  a  careful  review  of  tbe  evidence 
haa-convlnced  us,  that  the  advice  of  counsel 
was  glvoi  in  good  faith,  and  In  no  way  In- 
tended as  an  affront  to  the  dignity  of  this  or 
tbe  trial  court,  or  in  contemptuous  disregard  of 
our  orden,  bat  under  tbe  mistaken  Idea  that 
the  judgment  had  been  lawfully  superseded. 
This  we  held  was  not  so.  Judgment  being 
asked  under  the  dvll-damage  statute  (Balllng- 
er*B  Code,  |  6807  [Pierce's  Code,  {  1476]),  and 
the  amount  thereof  being  subject  to  exact 
calcnlatlMi,  upon  tbe  flndlnffi  of  the  trial 
Judge  we  ordered  Jodgmect  sntored  aconrdr 
Ingly. 

Tbo  point  was  not  made  on  tbe  argnment 
of  tlie  main  case,  bnt  upon  rehearing  we  are 
aaked  to  modify  our  decision,  and  direct  tliat 
no  Judgment  be  entered  against  Mr.  AbeL  The 
point  Is  made  by  appellant  tliat,  but  for  the 
advice  of  Mr.  Ab^,  tbe  Judgment  In  this  court 
would  not  have  been  disregarded;  tliat  he  Is 
more  guilty  than  tbey,  both  Kleeb  and  Hobi, 
because  of  his  knowledge  and  nndemtandlng 
ot  the  law,  and  that  be  sbonld  therefore  be 
held  to  reivond  to  a  fine  eqnaUng  the  amount 
of  damages  suffered.  Tbe  question  of  Mr. 
Abd's  wUlfnl  contomttcy  is  foreclosed  by  our 
former  opinion.  Had  we  found  him  to  be 
cbargeatde  with  contamadons  conduct,  we 
would  have  so  dedared  and  subjected  him 
to  a  fine  tberefor.  Bnt  tbe  question  now  be- 
fore  us,  broadly  stated,  la  whether  an  attor* 
Bey,  who  in  good  faith  and  with  some  foun- 
dation  for  his  opinion,  so  advised  his  client 
tbat  Uie  clloit  dlar^trds  an  order  of  the 
court,  sboold  be  held  jolnUy  wltb  the  cUent 
to  pay  to  tbe  party  aggrieved  dvU  damages 
which  tbe  court  has  the  power  to  assess  as 
compensatkm  under  the  statute.  The  power 
to  punish  for  contempt  inhores  In  all  courts 
of  record,  and  can  be  ezerdaed  Independent- 
ly <tf  tbe  statute.  But  the  power  to  award 
■n  Indemnity  In  the  way  of  a  fine  to  the  In- 
jured party  rests  wholly  upon  the  statute, 
end  in  the  extfdae  of  Its  power  the  court 
cannot  go  b^ond  Its  terms.  0  Cyc.  p.  B4. 
Where  Indemnlfleatton  to  tbe  psrfy  Is  allow- 
ed, the  nde  is  that,  where  the  alleged  cm- 
tempt  Is  not  wUlfnl  or  defiant,  but  the  act 
was  an  exerdse  of  a  snpposed  right  d<me  un- 
der the  advice  of  counsel  given  In  good  faith, 
the  act  will  not  be  punished  as  a  direct,  con- 
stmetlTe,  or  crlmtaial  omtempt,  bnt  as  a 
civil  contend;  that  Is,  the  offending  partr 
wfll  be  required  to  moke  the  other  party 
wbole  for  tbe  damages  sustained  thereby, 
nwcb  T.  Oommerdal  National  Bank.  70  111. 


App.  110;  Matthews  v.  Spangenberg  (G.  C) 
15  Fed.  813;  Smith  v.  Cook,  89  Oa.  191; 
Httwley  V.  Bennett,  4  Paige  (M.  7.)  163. 

Tbe  remedy  of  the  statute,  as  was  said  in 
our  first  opinion.  Is  In  lieu  of  the  ordinary 
action  for  damages.  Referring  now  to  the 
language  of  the  statate:  "If  any  loss  or  In- 
jury to  a  party  In  an  action,  suit  or  proceed- 
liig>  prejudicial  to  his  rights  therein,  bare 
hem  caused  by  the  contempt,  the  court 
•  *  •  may  give  judgment  that  the  party 
aggrieved  recover  of  the  defendant  a  sum 
of  money  sufficient  to  Indemnify  him"  etc.— 
this  statute  requires  construction  only  as  to 
tbe  meaning  of  the  words  "contemplf'  and 
"defoidant,"  as  enqtloyed  tberehi.  Manifesto 
ly  the  contempt  is  tiie  act  of  the  other  party 
to  the  controversy,  the  party  lltUant,  or,  If 
a  corporation,  sach  of  Its  servants  and  offi- 
cers as  are  named  in  or  bound  by  tbe  In- 
junctive order.  There  Is  notliing  in  the  stat- 
ute to  Indicate  that  It  was  intended  to  include 
one  who  In  good  faith  advises  the  wrong.  It 
Is  unquestionably  tbe  rule  that  an  attorney 
will  not  be  held  either  for  a  direct  or  con- 
structive contempt,  unle»  It  is  made  to  ap- 
pear that  be  willfully  offended  agalnat  the 
dignity  of  tbe  court  An  offending  attorney 
would  be  liable  to  the  stete  for  a  willful  dis- 
regard of  the  orders  of  the  court,  but  It  would 
require  a  forced  construction  of  the  statute 
to  make  him  subject  to  civil  liability  because 
of  his  advice  hcmesUy  glvra.  Regardless  of 
the  statute  now  under  c<msIderatlon,  Uia  un- 
doubted rule  is  that.  If  an  attorn^  acts  an 
honest  part,  and  is  actuated  by  no  improper 
motives,  be  cannot  be  bdd  liable  for  a  tort 
because  of  his  mistaken  advice  and  Its  cm- 
sequences.  Both  V.  Shupp,  94  Hd.  BS,  60  Atl. 
430;  Farmer  t.  Crosby,  43  Minn.  4S9,  4S  N. 
W.  806;  Coc^ey  m  Torts  (8d  Bd.)  221.  In 
High  on  Injunctions  (4th  Ed.)  S  1440b.  It  Is 
said:  "But  It  is  to  be  observed  that;  where 
It  is  sought  to  hold  one  who  Is  not  a  party  to 
tbe  suit  or  named  In  tiie  writ  liable  for  dl»- 
regardliv  sn  Injnnctlm,  the  punishment  Is 
imposed,  not  vpaa  the  ttieory  that  the  person 
thus  charged  Is  in  any  way  bound  the  in- 
junctlm  itself,  or  that  be  Is  gull^  of  a  tech- 
nical Tlolatlm  of  the  writ,  bnt  scdely  tor  the 
purpose  of  protecttaig  and  upholding  the  pow- 
er and  dignity  of  the  court  as  against  me 
who,  slthon^  not  bound  by  the  injunclton 
as  a  party  to  the  suit,  has  knowing  and  will- 
fully defied  tile  authOTlty  of  the  court  In  set- 
ting Its  order  at  naught  In  such  case  the 
proceeding  is  crlmUial  In  Its  nature,  and  is 
without  regard  to  any  injury  whidi  may  be 
inflicted  upm  the  defendant  as  the  result  of 
the  violatlm  of  the  writ,  and  it  Is  to  be  dis- 
tlnguisbed  from  a  contempt  proceeding  against 
a  party  to  a  suit  for  a  violation  of  the  in- 
junctlm,  which  is  runedlal  in  ito  diaracter. 
and  is  ordlnsrlly  laougbt  for  the  purpose  of 
affording  redress  and  ccnnpaisatlon  to  tbe 
plaintiff  for  the  Injury  resulting  from  the  vio- 
lation of  the  writ  Where,  therefwe,  a  con- 
tempt proceeding  is  brought  against  a  per^ 
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Bon  upon  the  theory  that  he  la  technically 
bound  by  the  Injunction  as  a  party  to  the 
Bult,  It  iB  Improper  to  Impose  pnnlahment  for 
a  Tl<^atlon  of  the  injunction,  where  U  ap- 
pears that  be  was  not  a  party  to  the  injunc- 
tion action,  either  by  name  or  representation, 
or  In  any  way  bound  by  the  decree." 

It  haa  been  most  strenuously  urged,  not  only 
in  the  petition  for  rehearing,  but  also  on  oral 
argument,  that  a  civil  Jadgment  could  not 
in  any  event  be  entered  nnlesa  the  parties 
bound  thereby  had  been  found  guilty  of  a 
criminal  contempt,  actual  or  constructive.  A 
consideration  of  this  Question  Is  not  now  ma- 
terial In  the  strict  sense,  but  Is  to  some  ex- 
tent apropos  of  our  present  discussion,  in  that 
It  will  serve  to  Illustrate  the  difference  be- 
tween a  quasi  criminal  contempt  and  a  civil 
contempt,  and  will  therefore  be  Incidentally 
noticed.  It  Is  said  that  it  would  be  anoma- 
lous, If  not  ridiculous,  to  hold  that  a  party  was 
not  guilty  of  contempt,  and  at  the  same  time 
enter  a  Judgment  for  the  loss  sustained.  It 
might  have  been  better,  and  the  objects  of 
the  law  more  readily  understandable,  If  the 
remedy  afforded  by  section  5807,  Balllng^'s 
Code,  had  not  been  made  a  part  of  that  chap- 
ter \rtilch  puts  in  statutory  form  the  common- 
law  powers  of  the  court.  But  a  casual  ref- 
erence to  the  books  wUl  reveal  the  spirit  and 
the  purpose  of  the  act.  It  makes  a  judgment 
for  criminal  contempt  not  only  unnecessary, 
but  possibly  unwarranted,  unless  there  has 
been  a  willful  disobedience  of  the  court's  or^ 
der.  The  party  may  be  guilty  of  both  a  crim- 
inal contempt  and  a  clvU  contempt,  or  he  may 
be  guilty  of  the  one  and  not  the  other.  A  fine 
payable  to  the  state  may  be  Imposed,  and  a 
civil  judgment  of  Indemnity  to  the  party  may 
be  rendered,  not  because  they  are  Interde- 
p^dent,  but  because  the  dlgnl^  of  the  court 
has  been  affronted,  and  at  the  same  time  a 
loss  imposed  on  the  other  party.  It  either  ele- 
ment is  lacking,  the  court  may  render  Judg- 
mmt  accordingly.  The  state  of  Wisconsin, 
under  a  statute  the  same  as  our  own,  except 
that  it  says  If  the  Injury  be  caused  "by  the 
mlscondnct^*  of  the  party,  instead  of  "by  the 
contempt,"  as  used  In  our  statute,  has  held: 
"The  distinction  between  a  proceeding  whltdi 
results  in  criminal  pnnlahment  under  chap- 
ter 119,  or  section  20,  c.  149  [Rev.  St.  1858], 
and  one  which  results  in  awarding  indemnity 
to  the  Injured  party.  Is  manifest  and  substan- 
tial. One  Is  criminal  in  its  character,  the 
other  civil;  one  Is  prosecuted  by  the  state 
outside  the  particular  cause  In  which  the  of- 
teoBe  was  committed  <If  committed  In  the  pro- 
gress of  a  cause),  the  otiier  is  a  proceeding  In 
the  cause  In  which  the  offense  was  commit- 
ted, or  ancillary  to  it;  one  results  in  punish- 
ment by  fine,  or  Imprisonment,  or  both,  in- 
flicted to  vindicate  the  anthorlty  and  dignity 
of  the  court,  which  the  defendant  has  con- 
temned, the  ottier  In  adjudging  the  offender 
to  pay  a  sum  sufficient  to  Indemnify  the  In- 
jured party  for  the  losa  be  has  sustained  by 
Uw  mlBomduct  of  the  oBvaAet,  and  to  nO^ 


(Wash. 

ty  bis  costs  and  expenses.  In  the  one  case 
the  flue  goes  to  the  school  fund,  in  the  othw 
the  indemnity  goes  to  the  injured  party. 
•  •  In  re  Pierce,  44  Wis.  411.  See, 
also,  Emerson  v.  Hubs.  127  Wis.  215,  106  N. 
W.  618;  People  v.  Compton,.l  Duer  (8  N.  T. 
Super.  Ct)  612.  It  follows  that  a  criminal  con- 
tempt,  actual  or  constructive,  or,  as  Black- 
stone  says,  direct  m  circumstantial,  partakes 
of  the  Quality  of  an  offense  against  the  state; 
whweas  a  civil  contempt  under  the  statute  is 
such  disobedience  of  an  order  of  a  court  of 
competent  jurisdiction,  entered  for  the  bene- 
fit or  advantage  of  a  party  to  a  dvil  action, 
as  works  a  loss  or  Injury  to  the  litigant  The 
one  Is  quasi  criminal,  the  other  Is  clvU  wrong; 
the  one  Is  absolved  by  fine  payame  to  the 
state  or  Imprisonment,  the  other  by  r^ara^ 
tlon  to  the  other  party  litigant. 

These  considerations  convince  ns  that  Mr. 
A2>el  cannot  be  held  personally  liable  In  this 
case.  Aside  from  the  g^eral  rule  as  to  the 
llabilil7  of  attorneys  to  third  persons,  it 
seems  to  ns  that  to  so  hold  would  stifle  the 
free  expression  of  bonest  opinion  upon  any 
question  where  the  law  is  unsettled  and  the 
issue  in  doubt  If  the  Nlcomen  Boom  Com- 
pany could  not  hold  Mr,  Abel  in  a  direct  pro- 
ceeding—and we  have  shown  that  it  could 
not — he  cannot  be  held  under  the  statute  un- 
less he  comes  wlOiln  its  ternu.  The  Injured 
party  cannot  make  the  attorney  of  his  adver- 
sary a  surety  or  ^ransor  for  his  debt  because 
of  bis  error  of  Ju^ment  Our  former  opinion 
will  be  BO  modified  as  to  exempt  Mr.  Abel 
from  the  liability  th^e  Imposed.  With  tiiis 
differ»ce  It  will  be  reaffirmed.  Upon  re- 
mand, Judgment  wOl  vatiu  accotdtng^ly. 

RUDKIN.  a  J.,  and  OOSB,  MOBBIB, 
PARKER,  and  CROW.  JJ.,  concur. 

MOUNT,  J.  I  dissent  The  majority  opin- 
ion is  probably  correct  upon  the  questions 
discussed,  but  Mr.  Abel  was  more  than  a 
mere  attorney  in  tiie  case.  He  was  one  of 
three  stockholders  in  the  corporation  which 
did  the  damage.  He  did  not  hold  the  office  of 
director,  but  he  was  the  attorney  for  the 
corporation  from  the  time  It  was  Incorporat- 
ed. He  was  an  active,  interested  party,  and 
advised  the  officers  to  do  the  things  com- 
plained of,  if  he  did  not  directly  participate 
therein  himself.  The  findings  in  the  contempt 
proceeding  recite:  "That  since  the  entry  of 
the  Judgment  In  the  superior  court  of  the 
state  of  Washington  for  Pacific  county,  the 
defendants  North  Blver  Boom  &  Driving 
Company,  John  W.  Kteeb,  John  V.  Hobi,  its 
officers,  and  W.  H.  Abel  as  its  attorney,  have 
constantly  maintained  and  operated  said  boom 
and  other  structures  of  the  North  Shore  Boom 
&  Driving  Company  upon  the  location  of 
the  Nlcomen  Boom  Company  In  saU  North 
river,  •  •  •  and  each  of  them  have  con- 
stantly since  said  date  •  *  *  boomed  logs 
coming  down  said  North  river  and  thereto 
Interfered  witb  tlw  boom  and  tx»ming  stme- 
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tares  of  tlie  said  NIcomen  Boom  Company  in 
aald  Nntli  rlTcr  •  •  ♦  and  that  defend* 
ants  and  each  of  fbem  hare  constantly  Inter- 
foed  with  the  relator's  boom,"  eta  Under 
this  finding  and  other  conceded  facts,  it  can- 
not be  saM  that  Mr.  Abel  merely  as  attorney 
In  this  particular  case  advised  the  officers  of 
the  corporation  to  good  faith.  Nor  can  It  be 
said  that  he  was  a  mere  passive  stockholder. 
He  was  dearly  an  active,  Interested  party,  ad- 
Tlslng  and  directing  the  officers  of  the  cor- 
poration In  his  Interest  at  all  times.  Under 
these  facts  it  seems  that  he  should  be  held  lia- 
ble in  dvll  damages  equally  with  those  whom 
be  directed  and  assisted  by  bis  advice.  The 
mere  fact  that  he  was  an  attorney  In  the 
case  ongbt  not  to  release  him.  If  so.  It  is  nn- 
fortnnate  for  the  other  two  stockholders  that 
tb«y  were  not  also  attorneys  fw  their  own 
comsKBj  in  this  particular  ease. 


DUNBAR,  J. 
Judge  MOUNT. 


I  concur  In  what  is  said  by 


CTFT  OF  TAOOMA  T.  NISQUALLT  P0W19R 
00. 

(Supreme  Conrt  of  Washington.  Feb.  21. 1910.) 

1.  EtoniTT  DoMAiH  (I  IS*)— Public  Usb— 
Takiwo  roa  Pbitaxi  Ubb— Taudxtz  or 

SUTUTK. 

A  Btatnte  attempting  to  authorise  a  taking 
of  private  property  for  private  use  would  be 
uncouBtitutionBl. 

[Bd.  Note. — For  other  cases,  see  EJminent  Do- 
main, Gent  Dig.  H  61-08 ;  Dec.  Dig.  «  18.*J 

2.  fiXATum  (I  M*)— PavTUL  Ihvaliditt  — 
Eimor. 

To  render  wholly  void  a  statute  anthoriz- 
ins  the  taking  of  property  for  both  public  and 
private  purposes,  such  purposes  must  be  so 
commingled  that  they  cannot  be  separated,  and 
public  utilities  act  of  1905  (Laws  i»05,  c  169). 
OS  amended  in  1900  (Laws  1909,  c.  ISO),  au- 
tboiixiug  any  incorporated  city  to  condemn  and 
acqnire  woras,  plants,  and  facilities  for  the 
purpose  of  fumiuing  such  city  emd  its  inhabit- 
ants and  other  persons  witU  power  for  lifting, 
bffit*»g,  and  power  purposes,  public  and  private, 
did  not  authorise  ue  use  of  any  sudi  fadlities 
for  other  than  municipal  uses,  nor  for  com- 
mingled public  and  private  purposes,  so  that 
til*  wo>d  "private"  may  be  euminated,  without 
in  any  way  affecting  flie  undoubtedly  valid  part 
<tf  the  act  leaving  uc  whole  statute  valid. 

[Bd.  Note^For  other  cases,  see  Statutes, 
Orat  Dig.  H  68-eS;  Dec.  Dig.  f  64.*] 

8.  bkhrbht  doicazn  (i  191*)— pubpobb  of 
Taking— Pbiva-r  Pubposb— Plbadikg. 
Statements  in  the  petition  in  proceedings 
to  condemn  land  and  water  rights  for  the  estab- 
Uslunent  of  an  electric  power  plant  that  since  a 
esrta&B  date  the  dty  has  been  famishing  elec- 
tridty  for  power  purposes,  public  and  private, 
will  not  prevent  the  proceedings  from  being 
nu^taineo ;  the  test  of  the  right  to  condemn  be- 
ing whether  the  appropriation  is  sought  for  pri* 
vats  purposes,  ana  not  what  the  d^  faaa  done 
In  Oie  paat 

[Bd.  Note.— For  other  cases,  see  B^Inent  Do- 
main, Cent  Dig.  S  B12 ;  Dec.  Dig.  g  191.*] 


4.  EkaRENT  DoHAZH  (S  IS*)  —  Public  Use  — 
OoHHinauiTo  Pdblio  and  Pbivate  Ubs. 
Proceedings  for  taking  property  for  both 
pnbllc  and  private  use  are  wliolly  invalid  only 
when  the  pnt)lic  and  private  use  Id  so  com- 
mingled that  they  cannot  be  separated. 

[Ed.  Note.— For  other  cases,  see  Slmlnent  Do- 
main. Gent  Dig.  U  61-63 ;  Dec  Dig.  %  13.*] 

6.  ShiiNiNT  DncAiN  <|  85*)— PuBLio  Use— 
Pbivate  Use— iNoiocnTAL  Uses. 

Where  plaintiff  dty  will,  In  the  near  fu< 
ture,  require  an  electric  plant  of  the  capadty  it 
is  seeking  to  establish  by  condemning  land  and 
water  rights,  In  order  to  furnish  power  for  pure- 
ly public  uses,  the  fact  that  it  lu  the  meantime, 
sella  power  for  operating  small  machines  when  it 
does  not  require  its  present  maximum  necessary 
amount  of  power  for  pnblic  pnrposes,  will  not 
preclude  it  from  maintainine  the  proceeding  on 
the  ground  tliat  the  taking  u  partly  for  private 
purposes:  the  sale  of  such  power  being  purely 
incidental. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  i  80 ;  Dec  Dig.  {  35.*] 

6.  BuiNEKT  DouAiET  (i  47")  —  PvBPOSE  or 
Takiito — Pbopebtt  Appbopbiated  —  Pbop- 

EBTT  PBEVIOUSLT  TaKEN— PowEB  PLAKTS. 

Public  utilities  act  of  1905  (Laws  1905,  c 
159).  as  amended  in  1909  (Laws  1909,  c  150). 
auttiorizes  any  incorporated  city  to  construct 
condemn,  and  acqnire  wori^s,  plants  and  facili- 
ties for  the  purpose  of  furnishing  It  and  the 
Inhabitants  thereof  and  any  other  persons  with 
electiid^  and  other  means  of  power,  etc.  Seld, 
in  view  of  the  larger  public  use,  and  more  gen- 
era] public  benefit  resulting  from  the  operation 
of  power  plants  by  municipalities  than  by  pri- 
vate corporations,  that  the  statute,  either  ex- 
pressly or  by  necessary  Implication,  authorised 
a  city  to  condemn,  for  establishing  an  electric 
power  plant,  property  taken  and  owned  by  a 
private  corporation  for  like  purposes. 

[Bd.  Note.— For  other  cases,  see  Emlneut  Do- 
main, Cent  Dig.  U  107-120;  Dec  Dig.  8  47.*1 

7.  BmNENT  Domain  (i  120*)— Measdbe  or 
Dahaoes— Natubb  or  Bioht  Taken. 

In  proceedings  by  a  dty  to  condemn  land 
and  water  rights  of  a  power  corporation,  for 
a  munldiMl  power  plant,  evidence  that  defend- 
ant was  a  public  service  corporation  was  not 
admissible  to  enhance  the  value  of  the  land  tak-' 
en.  Its  value  being  determined  by  Its  use,  situ- 
ation, and  adaptability. 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main, Cent  Dig.  IS  846-347;  Dec  Dig.  f  m*] 

8.  Appeal  and  Bbbob  (|  1064^— Haucuu 

BBBOB— IHSTBUOTIONS. 

Since  in  proceedings  by  a  city  to  condemn 
land  of  a  power  company  l|or  a  munldpal  power 
plant  It  was  wholly  irrelevant  whether  defend- 
ant was  a  public  service  corporation,  any  error 
In  instructing  that  it  was  not  was  not  reversU>le. 

[Ed.  Note.— For  other  cases,  see  Appotl  and 
^^r^^Cent  Dig.  U  4219-4^;  Dec  Dig.  | 

9.  Tbial  ({  296*)  —  iNjnBnonoNfl  —  Oube  or 

S^OB. 

In  proceedings  by  a  dty  to  condemn  land 
for  a  mnnid^al  power  plant,  tbe  court  instruct- 
ed that  the  jury  should  determine  the  value  of 
the  property  taken  from  their  observations  of 
the  proper^,  assisted  by  the  testimony  as  to  the 
value,  but  m  other  Inatruetions  gave  the  proper 
rule  for  determining  values,  and  stated  that  the 
juiy's  view  of  the  premises  was  to  enable  them 
to  better  understand  the  testimony.  Held  that, 
while  tbe  instruction  as  to  fixing  values,  taken 
by  itself,  was  Improper,  It  was  not  reversible  er^ 
ror  when  considered^ with  the  other  Instructions. 

[Bd.  Note.— For  other  cases,  see  Trisl,  Cent 
Dig.  IS  706-718;  Dec.  Dig.  S  296.*] 
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10.  EicnraNi  DoiCAnr  Q  184*)— Pbocebdinos 
—Dauaoes— Value  tob  Special  Use. 

Id  proceedings  by  a  city  to  oondeom  land 
owned  hj  a  power  companr  for  the  purpose  of 
establisluiiE  an  electric  power  plant,  evidence 
vas  not  admissible  as  to  possible  profits  from 
d.  power  plant  apon  defendant's  land. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  356;  Dec.  Dig.  S  184.*] 

Hudkln,  C  J.,  and  S\iUertoii,  Qom,  and  Doa- 
bar,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  Ooonty;  C.  M.  Easterday,  Judge 

Proceedings  by  tbe  City  of  Tacoma  against 
the  Nisqually  Power  Company.  From  a  judg- 
ment tot  plaintiff,  defendant  aiH>eals.  Af- 
flnued. 

See,  alBO,  64  Waah.  282, 108  Pae.  49; 

Hayden  &  Langborne,  for  appeUant  T.  U 
StUee,  Frank  R.  Baker,  and  I*  A.  Latcham, 
for  rffipondent 

MOBBIS,  J.  This  18  a  proceeding  ln8ttt1l^ 
ed  by  the  dty  of  Tacoma  to  condenm  and  ap- 
propriate cwtaln  lands  and  vnter  ri^ts  lyb^ 
along  the  Nisqually  river,  tor  the  purpose 
of  generating  electric  power  for  the  city. 
The  appellant,  being  an  owner  of  certain 
lands  Boi^t  by  the  dty  for  tills  purpose,  re- 
sisted the  attempt,  and,  from  a  Judgment  of 
appn^rlatlon  In  wtd<±  it  is  awarded  150,000 
as  the  value  of  Its  lands,  It  appeals.  Excep- 
tions were  taken  by  appeUant  to  tbe  order  of 
tbe  court  holding  the  contonplated  use  by  tbe 
dty  to  be  a  public  use  and  necessity,  and 
various  objections  raised  by  appellant  at  the 
trial,  all  Involving  the  same  questions,  are 
before  us.  We  will  not  attempt  to  discuss 
than  separately,  6i:ce3;>t  In  so  far  as  it  Is  nec- 
essary. 

It  Is  first  contended  that  the  public  utilities 
act  of  1905  (Laws  1905,  c.  159),  as  amended 
In  1909  (Laws  1909,  c.  150),  under  which  the 
dty  iB  proceedli^.  Is  imconstitutlonal,  for  the 
reason  that  It  authorizes  condemnation  for 
both  public  and  private  use.  The  language  of 
the  act,  in  so  far  as  this  question  Is  Involved, 
Is:  "That  any  incorporated  city  •  •  •  Is 
authorized  to  construct,  condemn  and  pur- 
chase, purchase  acquire,  add  to,  maintain  and 
operate  works,  plants  and  facilities  for  the 
purpose  of  furnishing  such  city  or  town  and 
the  Inhabitants  thereof,  and  other  persons, 
with  gas,  electricity  and  other  means  of  pow- 
er and  facilities  for  lighting,  heating,  fuel 
and  power  purposes,  public  and  private."  It 
may  be  accepted  as  well  established  that,  in- 
asmuch as  private  property  may  not  be  taken 
for  private  use,  any  legislative  act  which  at- 
tempted to  confer  such  a  power  would  be  a 
nullity.  It  may  also  be  accepted  that,  where 
in  a  legislative  act  there  Is  a  conferring  of 
authority  to  take  private  property  for  tmth 
public  and  private  use  In  such  a  way  that 
the  two  cannot  be  separated,  the  whole  act  Is 
void.  But  It  does  not  follow  that  the  use  of 
the  word  "private"  In  the  act  under  consldora' 


tion  rend«s  this  act  void-  In  so  far  as  such 

act  would  authorize  the  taking  for  a  distinc- 
tively private  purpose  It  could  not  be  upheld, 
but  to  render  tbe  wlwle  act  void  it  must  ap- 
pear that  the  public  and  private  purpoMS  are 
so  commingled  that  they  cannot  be  aepantad, 
as  In  the  case  dted  by  Levrls  mi  Ibnbient 
Domain,  S  206,  where  the  act  aufboriaed  the 
erection  of  «  dam  by  a  dty.  either  for  the 
purpose  ot  waterworiEs  tor  tbe  dty  w  tor  the 
purpose  of  leasing  the  water  for  private  use. 
The  pttxpoee  of  the  dam  was  manifestly  two- 
fold; to  supply  the  dty  with  water  tor  the 
use  of  Its  Inhabitants— a  public  use,  and  to 
enable  it  to  lease  water  tor  a  private  use.  It 
could  not  be  detennined  how  much  water 
would  be  desired  or  be  nedessary  for  one  pur- 
pose, HOT  bow  mudi  for  tbe  other,  or  wbidi 
use  was  tbe  greater.  The  two  nses  were 
prindpal  uses,  and  were  so  bitenulngled  tbat 
they  could  not  be  separated  without  destroy- 
ing the  purpose  for  which  tbe  dam  was  to  be 
erected;  and  hence  tbe  whole  act  was  void. 
But  In  tbe  act  before  ns,  every  mentltmed 
and  described  purpose  Is  an  undoubted  and 
public  use.  There  Is  no  commingling  of  pub- 
lic and  private  purposes;  nor  autboritr  given 
under  the  act  to  use  any  of  tbe  eadlltles 
therein  rtferred  to  tor  other  than  a  distinc- 
tively mimidpal  use:  Unfortunately  the  word 
"private"  Is  incorporated  In  tbe  act,  and  as 
such  a  purpose  is  a  prohibited  one^  to  tbat 
extent  tbe  act  Is  obnoxious  to  the  constitu- 
tional Inhibition,  and  the  word  "private"  be- 
comes a  nullity.  The  withdrawal  of  the  void 
part  does  not  disturb  nor  affect  tbe  remainder 
of  tbe  act,  the  provisions  of  which  are  useful 
and  necessary  to  tbe  growing  munldpalltles 
of  this  state  in  order  to  supply  their  Inhabit- 
ants with  needful  public  utilities,  and  It  would 
be  Inconsistent  with  all  Just  prlndples  of  con- 
stitutional law  to  hold  tbe  enactment  of  such 
purposes  void;  because  they  are  associated 
with,  but  not  connected  with  nor  d^ndent 
on,  another  provision  which  Is  bad,  and  which, 
when  stricken  from  the  act,  leaves  the  re- 
mainder complete  and  capable  of  being  ex- 
ecuted in  aca>rdance  with  tbe  legislative  In- 
tuit. 

It  Is  next  asserted  by  appellant  that  tbe 
dty  Is  seeking  In  this  proceeding  to  condemn 
for  both  public  and  private  use,  and  hence 
the  whole  proceeding  should  fall.  This  con- 
tention Is  based  upon  a  paragraph  of  the  peti- 
tion In  which  It  is  alleged:  "That  at  all 
times  since  the  year  1S93  the  city  of  Tacoma 
has  been  engaged  In  the  business  of  owning, 
operatii^,  and  maintaining  works,  plants  and 
facilities  for  the  purpose  of  furnishing  said 
city  and  the  inhabitants  thereof  with  elec- 
tridty  and  facilities  for  lighting,  heating,  fuel 
and  power  purposes,  public  and  private."  It 
is  also  suggested  that  the  same  fact  Is  dl»- 
closed  In  the  evidence.  None  of  the  ordi- 
nances which  Initiated  this  proceeding  or  are 
In  any  wise  Indicative  of  tiie  dty's  punKwe  In 
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n^liiC  to  acquire  th«se  lands  Indteatt  ox 

refer  to  aii7  private  use  or  to  any  purpose 
other  than  &  gtrlctly  mtmldpal  and  pnbUc 
one.  We  have  no  desire  at  this  time  to  enter 
upon  any  dlscostion  of  what  Is  a  public  use, 
or  the  ^ect  upon  proceedings  of  this  char- 
acter where  there  Is  an  attempt  to  commingle 
public  and  private  uses.  Such  questions  have 
been  before  this  court  in  a  number  of  cases, 
and  It  has  been  uniformly  held  that  condem- 
nation conid  not  be  had  where  the  manifest 
purpose  was  partly  private.  Healy  Lumber 
'Go.  V.  Morris.  83  Wash.  490.  74  Pac.  681,  63 
I»  B.  A.  820.  99  Am.  St  Rep.  964;  State  ex 
rel.  Tacoma  I.  Co.  t.  White  River  Power  Co., 
39  Wash.  648,  82  Pac  150,  2  L.  R.  A.  (N.  8.) 
812;  State  ex  rel.  Harlan  v.  Centralla.  etc., 
42  Wash.  632,  86  Pac.  344,  7  L.  R.  A.  (N.  8.) 
198;  State  ex  rel.  Harris  v.  Superior  Oonrt, 
42  Wash.  660,  «S  Pac.  666,  6  L.  R.  A.  (N.  8.) 
672;  State  ex  rel.  Domlnlck  v.  Superior  Court, 
62  Wash.  196,  100  Pac.  317,  21  L.  B.  A.  (N. 
8.)  448.  The  same  rule  obtains  here  as  an- 
nounced in  the  Interpretation  of  the  act  to 
determine  its  constitutionality;  that  is,  the 
public  and  private  use  must  be  so  blended 
and  united  that  they  cannot  be  separated.  It 
was  Bald  in  the  Harlan  Case,  "That  where 
the  two  [public  and  privato  uses]  are  not  so 
combined  as  to  be  Inseparable,  the  good  may 
be  separated  from  the  bad;"  citing  Lake 
Eoen  Irr.  Co.  v.  Klein,  63  Kan.  484.  65  Pac 
684.  Brown  v.  Gerald.  100  He.  851,  61  Atl. 
785.  70  L.  R.  A.  472.  109  Am.  St  Bep.  626, 
and  In  re  Niagara  Falls,  etc.,  B.  Co.,  108  M. 
T.  375,  16  N.  B.  429.  In  which  last  case  it 
Is  said  "the-  courts  are  not  confined  to,  and 
It  Is  not  to  be  tested  exclusively  by  the  de- 
scription of  those  objects  and  purposes  as 
set  forth  in  the  artldes  of  association,  but 
evidence  aliunde,  showing  the  actual  business 
proptiaeA  to  be  conducted,  may  be  considered." 
So  here,  the  right  to  maintain  these  proceed- 
ings would  not  be  denied  the  dty  because  in 
Its  petition  it  recited  that  since  1893  it  had 
been  furnishing  "power  purposes,  public  and 
private"  It  is  not  what  the  city  has  been 
doing,  but  what  its  purpose  is  in  seeking  to 
appropriate  this  land  that  we  are  concerned 
with.  If  Its  ultimate  use  of  the  power  it 
now  seeks  Is  for  both  public  and  privato  par- 
poses,  then  If  those  pow»B  cannot  be  Be- 
rated they  must  both  be  denied. 

We  will  now  examine  the  evidence  and  see 
what  use  the  city  has  made  of  its  electrical 
power,  as  bearing  in  some  measure  upon 
what  use  It  will  put  the  additional  power  to 
which  It  now  seeks.  Under  contract  with  a 
power  company  the  dty  now  uses  9.000  horse 
power,  and  it  Is  purposed  by  the  nse  of  the 
power  plant  whldi  is  the  object  of  these  pro- 
ceedings to  generate  20,000  hwse  power.  The 
use  of  power  has  Increased  In  the  past  three 
years  from  8,400  horse  power  to  9,000,  and 
from  6.228  lighting  meters  to  11.258;  and 
for  Oie  purpose  of  supplying  Its  Inhabitants 
with  tiectrlcity  for  lighting  purposes,  it  has 
struDC  about  100  miles  addltioisl  wire  In  tha 


last  6  months.  It  also  appears  that  fhe  same 
ratio  of  Increase  would  necessitate  20.000  to 
25,000  horse  power  in  the  next  10  years. 
From  this  showing  it  would  Bcem  that,  with 
an  average  increase  In  populatlcm  and  conse- 
quent demand  for  additional  lighting  faclU- 
tles,  the  city  is  Justified  In  pr^ring  for  a 
plant  that  will  create  20.000  horse  power.  It 
Is  evidoit  that  the  growing  demands  of  the 
present  dty  and  the  requlremento  of  the  near 
future  will  necessltote  the  gmeration  of  20,- 
000  horse  power  to  supply  the  Inhabitants  of 
Tacoma  with  lights  and  other  public  nses. 
The  dty  electrician  in  his  testimony,  refer- 
ring to  the  nse  made  by  the  dty  of  its  pres- 
ent power,  said:  "We  furnish  current  for 
l^hting,  and  also  for  heating  devices,  cooking 
and  ironing  and  things  like  that;  also  for 
motors ;"  and  In  response  to  a  question  seek- 
ing to  elidt  evidence  of  use  of  power  by  man- 
ufacturing plants  and  factories,  the  tame  wit- 
ness testified:  "I  am  sore  I  cannot  say  all 
the  purposes ;  running  small  machines,  such 
as  lathes  and  grinding  machines."  He  also 
testified  that  the  dty  could  not  enter  Into 
competition  with  power  companies  for  fac- 
tory use^  because  It  could  not  afFord  to  make 
as  cheap  a  rate,  and  hence  could  not  get  the 
business  if  It  desired  to.  It  was  also  stated 
that  these  small  users  above  referred  to  were 
compelled  to  keep  ott  the  peak  load.  It  is 
manifest  that  In  ite  nse  of  power  the  dty 
must  provide  for  the  maximum  power  that 
will  be  required  on  the  shortest  dsy  of  tbe 
year,  nils  required  use  wonld  be  Its  peak 
load,  and  would  be  the  minimum  horse  power 
to  be  generated  by  its  contMuplated  plant  or 
purchased  under  its  present  contracts.  This 
peak  load  would  gradually  lessen  until  the 
longest  day  of  the  year,  when  it  would  be 
much  less  than  its  peak  requlremoit ;  yet  in- 
asmuch as  there  iM  no  known  way  whereby 
the  dty  could  store  and  save  Its  power  when 
not  in  use.  It  must  provide  on  the  longest 
day  of  the  year  and  at  the  time  of  least  re- 
quirement the  same  amount  of  power  It  must 
use  on  the  shortest  day  of  the  year  and  at 
the  tlAe  of  greatest  requlrranent  Neither 
will  it  require  power  for  lights  until  the  even- 
ing of  the  day;  yet  It  moat  have  as  mudt 
power  at  high  noon  as  on  the  darkest  night 
If  In  the  meantime  It  permlte  a  email  me- 
chanic to  run  his  lathe,  or  sharpen  his  tools, 
Bxicb  a  use  being  so  insignificant  and  so  small 
as  compared  with  the  necessities  that  must 
ble  Btipplled,  no  court  would  hold  that  such 
nse  was  such  a  privato  use  as  to  prevent  the 
dty  from  maintaining  these  proceedings.  A 
private  use  Inddentally  Induded  will  not  de- 
feat the  right  to  condenm  for  public  use  so 
long  as  the  public  use  Is  maintained,  '^here 
is  no  question  but  what,  if  a  loivato  nse  is 
combined  with  a  public  one  In  such  a  way 
that  the  two  could  not  be  separated,  that  the 
right  of  eminent  domain  may  not  be  lnv(Aed 
to  aid  the  Joint  enterprise.  We  mean  by 
this,  that  tbe  two  purposes  must  exist  as 
main  sr  principal  ones;  but  where  the  prl> 
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Tate  purpose  Is  simply  an  Incident  and  the 
public  use  the  principal,  then  the  Inddait 
will  not  destroy  or  defeat  the  principal." 
lAke  Koen  Irr.  Co.  t.  Klein,  supra.  The  lan- 
guage of  the  court  In  State  v.  Newark,  64 
N.  3.  Law,  62,  23  Atl.  129,  seems  to  us  per* 
tlnent  In  view  of  the  situation  before  us: 
"It  would  of  course  be  absurd  for  the  dty  to 
conatmct  waterworks  adequate  only  for  Its 
present  wants,  and  the  prosecutor  does  not 
assert  that  the  works  now  contemplated  are 
unreasonably  large  In  view  of  the  city's  pro- 
spective growth,  or  that  more  land  is  to  be 
taken  than  Is  necessary  for  their  construction 
and  maintraance.  Under  these  circumstan- 
ces It  is  not  apparoit  how  the  prosecutor  can 
have  any  legal  concern  with  the  quantity  of 
water  drawn  tbrough  the  aqueduct  or  with 
the  use  made  of  so  much  of  It  as  the  public 
does  not  need.  But,  at  any  rate,  tbe  mere 
fact  that  as  a  natural  incident  to  the  securing 
of  pnbllc  water  supply,  more  water  la  ob- 
tained than  Is  now  requisite  for  pnbllc  pur- 
poses and  that  the  city  disposes  of  the  snr- 
plufl  for  an  outside  use  does  not  deprive  the 
condemnation  of  Its  public  character.  Tbe 
power  to  constrnct  and  maintain  the  works 
still  rests  on  the  municipal  use,  not  on  the 
disposition  of  tbe  accidental  excess;"  citing 
Spauldlng  v.  Lowell,  23  Pick.  (Mass.)  71,  and 
State  V.  Ban  Claire,  40  Wis.  S33.  Tbe  Su- 
preme Court  of  the  United  Statra,  while 
strictly  adhering  to  the  rule  that  private 
property  may  not  be  taken  for  private  use, 
sees  nothing  objectionable  In  permitting  the 
state  of  Wisconsin,  which  under  legislatlre 
act  reserved  to  Itsdf  the  water  power  created 
by  a  dam  over  the  Fox  river,  to  dispose  of 
some  of  Its  surplus  water  for  private  use. 
as  there  was  no  need  of  snCh  surplus  water 
running  to  waste,  and  the  state  might  thus 
reimburse  Itself  for  the  expense  of  the  im- 
provement Eaukanna  Co.  v.  Oreen  Bay  ft 
M.  Canal  Co.,  142  U.  S,  254,  14  Sup.  Ct  17S, 
86  L.  Ed.  1004.  In  the  note  to  Wisconsin 
River  Imp.  Co.  v.  Pier,  21  L.  R,  A.  (N.  S.) 
688,  it  Is  said,  in  q)eaklng  of  thia  incidental 
private  use:  "The  principle  that  aif  inci- 
dental private  use  will  not  defeat  the  ^erdse 
of  the  power  of  eminent  domain  is  also  to 
be  found  stated  in  many  cases  not  falling 
within  the  scope  of  this  note  for  the  reason 
that  the  Incidental  private  use  so  called  was 
merely  the  prospective  enjoyment  of  the  same 
character  by  a  private  Individual  but  in  a 
greater  degree  than  the  general  poblic,  and 
not  the  enjoyment  of  a  nse  distinct  from  that 
in  which  the  public  conld  share."  In  the 
Harris  Case,  supra.  In  which  this  court  with- 
held the  power  ot  eminent  domain,  it  was 
shown  that  the  power  was  required  to  fur- 
nish light  to  tbe  cities  of  Olympla  and  Tnm- 
water,  fo  run  electric  cars  between  those  two 
cities,  and  also  to  sell  power  to  manufacto- 
ries. Here  there  was  a  manifest  combination 
of  public  and  private  use,  and  both  uses  were 
principal  uses.  In  the  case  before  us  now  it 
l0  aKwremt  from  tbs  mUieaot,  wliidi  must 


be  the  controllii^  feature,  ttiat  the  city's  need 
of  the  power  It  seeks  Is  a  strictly  municipal 
and  public  use,  and  that  ft  Is  not  sedclng  in 
its  requirement  of  20,000  horse  power  more 
than  will  in  the  near  future  be  required  for 
a  purely  public  use.  And  if  In  the  mean- 
time, or  during  the  time  when  It  does  not  re- 
quire Its  peak  load  for  its  public  use,  it  per- 
mits such  nses  as  the  evidence  shows  It  now 
does,  such  use  Is  so  insignificant  and  so  pure- 
ly incidental  that  It  will  not  defeat  the  right 
to  condemn  for  the  public  use. 

It  Is  next  contended  that,  api>ellant  being  a 
public  service  corporation.  Its  property  can- 
not be  taken.  It  is  undoubtedly  well  estab- 
lished that  property  devoted  to  a  public  nse 
may  not  be  taken  for  other  public  use  with- 
out legislative  grant,  etth«'  in  express  t^ms 
or  by  necessary  implication.  The  general 
question  here  involved  was  submitted  to  this 
court  In  Samlsh  Blver  Boom  CO.  v.  Union 
Boom  Co.,  32  Wash.  686,  78  Pac.  670,  wherein 
it  was  held  that  the  ri^t  to  determine  un- 
der what  circumstances  and  to  what  extent 
the  power  of  eminent  domain  might  be  exer- 
cised was  vested  exclusively  In  the  Legisla- 
ture, enforced  by  the  constitutional  provision 
that  "the  exercise  of  tbe  right  of  eminent 
domain  shall  never  be  so  abridged  or  constru- 
ed as  to  prevent  the  Legislature  from  tak- 
ing the  property  and  franchises  of  Incorpo- 
rated companies  and  subjecting  tbem  to 
public  use  tbe  same  as  the  property  of  in- 
dividuals." Article  12,  {  10.  The  rule  was 
then  laid  down  that  property  held  by  a  cor- 
poration as  a  proprietor,  and  not  actually 
devoted  to  a  public  nse,  could  be  taken  by 
another  corporation  having  the  power  of  eml- 
n«it  domain.  Again,  In  State  ex  rel.  Ska- 
mania Boom  Co.  V.  Superior  Court,  47  Wash. 
166,  91  Pac  687,  the  same  question  was  pre- 
sented, and  It  was  held  that,  where  tiiere  is  a 
necessity  for  subjecting  land  devoted  to  a 
public  use  to  some  other  public  service,  it 
might  be  condemned;  and  "necessity"  was 
defined  by  quoting  Lewis  on  Ekninent  Do- 
main, I  276:  "That  there  was  a  reasonable 
necessity  for  the  taking  where  the  public  in- 
terest would  be  better  subserved  tbereby,  or 
where  the  advantages  to  the  condemnor  will 
largely  exceed  the  disadvantages  to  the  con- 
demnee."  It  might  be  suggested  in  this  con* 
nection  that  tbe  appelant,  though  Incorpo- 
rated In  1906,  has  not  been  very  active  tn 
carrying  out  its  purposes.  The  lands  it  now 
owns  it  acquired  by  purchase.  In  Mardi, 
1907,  it  commenced  a  number  of  condemna- 
tion suits  to  acquire  other  lands  required  by 
Its  general  schone,  trat  It  does  not  appear  to 
have  pushed  these  suits  to  a  determination, 
or  to  have  taken  any  other  steps  towards  sub* 
jectlng  the  waters  of  the  NIsqually  river  to 
Its  power  purposes.  These  lands  are  not  now, 
therefore,  devoted  to  any  pnbllc  use,  nor  have 
we  any  assurance  that  th^  ever  will  be,  ac- 
cept the  Intention  and  purpose  of  the  com- 
pany as  expressed  tn  various  resi^ations  of 
its  board  of  trttsteea  Wo  do  not  howevor, 
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care  to  rest  onr  decision  of  the  point  before 
ns  upon  tbls  ground.  As  applied  to  mnnlc* 
Ipal  eorporatI<Mia  there  is  a  broader  and  more 
comprehensive  ground,  growing  out  of  the 
necessities  of  like  situation  and  based  upon  a 
theory  of  a  greater  public  use  and  more  g^- 
«al  public  benefit  Id  City  of  Brooklyn,  148 
N.  T.  596.  38  N.  E.  dSa,  26  L.  R.  A.  270,  It 
appears  that  the  Legislature  passed  an  act 
redtlng  that  the  public  interest  required  the 
acquisition  by  the  city  of  Brooklyn,  for  the 
public  use,  of  the  property  and  franchise  of 
a  water  supply  company,  and  authorized  the 
city  "to  acquire  the  same  for  such  use  by 
condemnation."  Upon  attempting  to  do  so.  It 
was  met  by  the  objection  that  the  act  was  un- 
comtltutlonal  In  authorizing  the  condemna- 
tion of  property  already  devoted  to  a  public 
use,  without  designating  any  dlfTerent  or 
la^er  pnUic  use  to  which  It  was  to  be  ap- 
plied. The  court  found  no  force  in  the  objec- 
tion, and  said:  "While  the  purpose  of  the 
waterworks  company  was  public  In  its  na- 
ture, it  cannot  be  said  to  be  strictly  Iden- 
tical with  the  municipal  purpose.  A  munici- 
pal corporation  Is  a  public  and  governmental 
agcBcy.  It  holds  property  for  the  general 
benefit  with  a  larger  scope  of  use.  When  ac- 
quired by  the  municipality  of  the  dty  of 
Brooklyn  the  appellant's  pro[>erty  would  be- 
come a  part  of  a  general  system,  under  a 
single  management,  and  conducted  essentially 
as  a  public  work.  If  In  order  the  better  to 
subserve  the  public  use  the  appropriation  of 
private  property  is  necessary,  even  though  It 
be  already  devoted  to  a  similar  u^,  the  right 
to  make  it  Is  incident  to  the  legislative  pow- 
er and  it  Is  necessary  for  the  general  good 
that  the  right  be  conceded."  In  Brady  v. 
Atlantic  City,  68  N.  J.  Eq.  440,  32  AU.  271, 
the  Legislature  enacted:  "That  dtles  may 
take  and  convey  from  such  source  or  sources 
as  may  be  practicable  into  and  through  said 
city  su<A  quantity  of  pure  water  as  may  be 
required  •  •  and  to  this  end  the  said 
city  Is  hereby  authorized  to  •  •  •  pur- 
cfaase  of  any  water  company  water  works 
within  said  dty:**  and  it  was  held  that  this 
conferred  the  right  to  condemn  the  plant  and 
franchise  of  the  water  company  for  the  bene- 
fit of  the  city,  and  the  court  adds  that  the 
right  of  anlnent  domain  In  such  cases  is  not 
questioned.  In  Re  Mayor,  etc.,  of  CII7  of 
New  Tork,  135  N.  T.  253,  81  N.  E.  1048,  81 
Am.  8t  Rep.  an  act  empowering  the  city 
to  acquire  by  eminent  domain  all  wharf  prop- 
erty within  Its  limits  was  held  sufficient  to 
enable  the  dty  to  condemn  wharf  property 
owned  by  a  railroad  and  a  gas  company  and 
actually  occupied  by  them  for  public  use. 
Having  in  mind  this  more  ext^ded  and  ben- 
eficial public  use  employed  by  municipal  cor- 
porations as  a  governmental  agency,  we  will 
refer  to  our  statute.  Its  language  as  applied 
to  the  use  here  sought  is:  "That  any  incor- 
porated dty  *  *  *  be  and  is  hereby  au- 
thorised *  *  *  to  construct,  condemn  and 
purchase^  purchase,  acquire,  add  to,  mslntstn 


and  operate  wozta,  plants  and  fodlities  for 
the  purpose  of  furnishing  such  dty  or  town 
and  the  Inhabitants  thereof  and  any  other 
person  with  gas,  electricity  and  other  means 
of  power  and  facilities  for  lighting,  heating, 
fuel  and  power  purposes."  It  would  seem 
that,  in  the  employment  of  such  language,  it 
was  the  intention  of  the  L^islature  to  ex- 
pressly grant  the  power  of  condemnation  of 
property  devoted  to  a  public  use.  Otherwise 
there  could  be  no  meaning  to  the  words  "con- 
demn and  purchase,"  "works,  plants  and  fa- 
cilities." The  L^rlslature,  having  in  mind 
that  In  many  of  our  dtles  works,  plants,  and 
fadllties  were  In  use  furnishing  such  cities 
with  heat,'  power,  water,  and  lights,  sought 
to  confer  upon  cities  the  right  to  acquire  sach 
plants  by  either  purchase  or  condemnation. 
Certainly,  If  it  Is  not  an  express  grant,  it  Is 
at  least  a  necessary  Implication.  Otherwise, 
the  language  could  be  given  no  force  or  ef- 
fect whatever.  The  whole  tenor  of  the  act 
Is  a  manifest  intention  to  confer  upon  dtles 
the  rli^t  to  acquire  all  existing  public  utili- 
ties either  by  condemnation  or  purchase,  or 
to.ccwBtruct  their  own  plants  for  sndi  par- 
poses. 

We  will  now  consider  several  assignments 
of  error  at  the  trial.  The  court  refused  evi- 
dence on  behalf  of  appellant  that  It  was  a 
public  service  corporation,  and  Instructed  the 
jury  that  It  was  not  such  a  corporation.  Such 
evidence  could  only  be  offered  for  two  pur- 
poses— to  enhance  the  value  of  the  land,  or 
to  prevent  condemnation  on  the  theory  of 
the  property  being  held  for  a  public  use.  The 
value  of  the  land  was  to  be  determined  by  its 
use,  situation,  and  adaptability.  It  was  im- 
material whether  its  ownership  was  in  a  puh- 
11c  service  corporation  or  an  Individual.  Such 
fact  could  not  add  to  or  lessen  its  value; 
ownership  Is  not  a  factor  in  determining  val- 
uation. The  evidence  shows  that  the  court 
was  extremely  liberal  in  [>ermitttng  evidence 
of  value  of  the  land  and  its  use  In  connection 
with  power  purposes,  and  under  its  ruling 
appellant's  witnesses  testified  to  a  valuation 
as  high  as  $497,200.  When  we  consider  that 
this  laud  was  raw,  wild  land,  it  is  apparent 
the  witnesses  in  fixing  such  great  values  were 
taking  every  possible  use  and  adaptability 
into  consideration.  Neither  was  It,  In  view 
of  what  we  have  said,  reversible  error  to  In- 
struct the  Jury  that  appellant  was  not  a  pub- 
lic service  corporation.  Whether  It  was  or 
was  not  was  irrelevant  to  any  question  sub- 
mitted to  them.  Error  is  also  assigned  in  an 
instruction  in  which  the  Jury  were  told,  in 
fixing  the  values:  "Xou  should  determine 
from  your  observations  of  the  property  sought 
and  assisted  by  the  testimony  of  witnesses 
who  have  testified  as  to  the  value  of  the 
same."  This  was  not  a  correct  statement  of 
the  law,  and  standing  alone  It  might  have 
been  held  error;  but  the  court  in  other  in- 
structions gave  the  Jury  proper  rules  for  de- 
termining values,  and  said  to  them  that  their 
view  of  the  premises  was  to  enable  than  to 
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better  nndentand  tiie  te8tlmoD7<  Taken  as 
a  whole  the  Instructions  upon  this  point  fair- 
ly stated  the  proper  role. 

Complaint  Is  made  of  an  inatmctlon  In 
which  the  coart  withdrew  from  the  Jary  evi- 
dence given  by  appellant  of  the  possible  prof- 
Its  whl<^  might  be  derived  from  a  power 
plant  upon  appellant's  lands.  Such  liutmc- 
tlon  was  proper.  We  do  not  consider  that, 
in  determining  the  value  of  land  for  condem- 
nation purposes,  evidence  of  possible  profits 
of  a  bustnew  that  might  be  carried  on  there 
Is  admissible  for  any  purposes.  Other  er* 
rors  are  assigned,  bnt  they  are  disposed  of  in 
what  has  been  eald,  and  this  oplnton  Is  now 
too  long  to  pOTmlt  of  an7  sqmrata  dlMcnsaion 
ot  than. 

Tbe  Judgment  is  affirmed. 

MOUNT,  PABKER,  CROW,  and  CHAD- 
WICK,  J  J.,  concur. 

BUDfKIN,  G.  J.  It  seems  to  me  the  ma- 
jority have  found  a  simple  solution  of  a  dif- 
ficult problem.  As  I  read  the  act  of  March 
12,  1909  (Laws  1909,  p.  680),  it  authorizes 
cities  and  towns  to  condemn  plants  and  facili- 
ties for  the  purpose  of  furnishing  such  cities 
and  towns  and  their  Inhabitants,  and  any 
other  persons,  with  dectriclty  for  llghtlnj^ 
heating,  fuel,  and  power  purposes,  public  and 
private.  If  the  act  means  what  It  says,  it 
authorizes  cities  and  towns  to  exercise  the 
right  of  eminent  domain  and  condemn  prc^ 
erty  and  plants  to  enable  them  to  generate 
electricity  to  be  sold,  distributed,  and  used 
for  private  power  purposes,  a  right  this  court 
has  repeatedly  denied  to  other  corporations. 
The  majority  apparently  concede  this,  for 
they  find  It  necessary  to  read  the  word  "pri- 
vate" out  of  the  statute.  In  other  words.  In 
ordOT  to  satisfy  one  provision  of  the  Consti- 
tution, they  violate  another,  by  usurping  pow- 
ers vested  In  a  different  department  of  the 
government,  viz.,  the  power  to  make  and 
amend  laws.  I  find  no  fault  with  the  Inci- 
dental and  subsidiary  uses  that  may  be  made 
of  electricity  generated  for  public  purposes, 
under  the  majority  opinion,  but  this  Is  begging 
the  whole  Question.  Tbe  private  uses  are 
not  subsidiary  or  Incidental.  O^e  dty  of  Ta- 
coma  might  sell  and  dl^tose  of  all  electricity 
generated  for  what  this  court  has  heretofore 
denominated  private  purposes,  and  still  keep 
within  the  provisions  of  the  statute.  The 
word  ••private*'  was  used  In  this  connection 
advisedly,  for  In  the  earlier  part  of  the  same 
section  cities  are  authorized  to  operate  wa- 
terworks for  the  purpose  of  fumi^Ing  such 
cities  and  the  inhabitants  thereof,  and  any 
other  persons,  with  an  ample  supply  of  water 
for  all  uses  and  purposes,  public  and  private. 
Including  watw  power  and  other  power  de- 
rived therefrom.  In  view  of  these  several 
provisions  I  find  no  justification  fox  the 
dalm  that  the  jfflTate  uses  are  merely  Inci- 


dental. If  this  is  the  proper  construction  of 
the  statute  and  in  my  opinion  it  admits  of  no 
other,  the  oitlre  act  Is  void,  because  it  is  left 
entirely  optional  with  the  dty  whether  prop- 
erty acquired  by  condemnation  shall  be  de- 
voted to  a  public  or  a  private  use.  Atty.  Oen. 
V.  City  of  Ban  Glalre,  87  Wis.  400 ;  Berrlan, 
etc..  Go.  V.  Circuit  Judge,  183  Mich.  48,  94 
N.  W.  379.  103  Am.  SL  Rep.  438;  State  ex 
rel.  Harris  v.  Superior  Court,  42  Wash.  060, 
86  Pae.  606,  5  L.  R.  A.  (N.  S.)  672. 

The  Judgment  should  be  reversed,  with  di- 
rections to  dismiss  the  action. 

FDLLERTON.  GOSB,  and  DITNBAR.  JJ. 
ctmcar  with  BUDKIN,  O.  J. 


AUSMITS  et  al.  v.  PSX>PI^. 
(Supreme  Court  of  Colorado.  July  6,  lOOo'  On 
Petition  for  Rehearing.  Feb.  7.  19ia) 

1.  lETDICTHBNT  AND  iHTOBlUTXOir  (f  S2*)— AT- 
VIDAVITS— SumODCNOT. 

An  information  was  in  five  counts,  and  the 

first  count  charged  the  accused  jointly  with 
murder.  Tbe  second  conut  chained  that  one  of 
them,  A.,  committed  the  crime,  and  that  the 
other,  M..  aided  and  abetted  him,  being  absent. 
The  third  count  diarged  that  M.  committed  the 
crime,  aided  and  abetted  by  A.,  being  ^Uisent. 
The  fourth  count  diarged  the  commission  of  the 
crime  by  A.,  aided  and  abetted  by  M.,  being 
present,  and  tbe  fifth  count  charged  its  com- 
mission  by  M.,  aided  and  abetted  oj  A.,  being 
present.  The  affidavits  attached  to  the  informa- 
tioD  redted  that  the  facts  stated  in  the  fore- 
going information  were  true,  and  the  offense 
therein  diarged  was  committed  of  affiant's  own 

(ersonal  knowledge.  Mills'  Ann.  St.  Rev.  Supp. 
1482h,  provides  that,  where  npoa  preliminary 
examination  accused  was  disduimd,  the  Am- 
trict  attorney  may  file  an  IntormauoD  upon  a^ 
fidavlt  of  any  person  who  has  knowledge  of  the 
conmiission  of  the  offense  and  is  competent  to 
testify  in  the  case,  setting  forth  the  offense  and 
the  names  of  those  charged  therewith ;  and  sec- 
tion 1432b  provides  that,  where  defeodant  bad 
neither  had  nor  waived  a  prelimiaary  examina- 
tion, the  affidavit  of  some  credible  peteon,  ver- 
ifying the  information  apon  affiant's  personal 
knowledge  that  the  offense  was  committed,  shall 
be  filed  with  the  Information.  Held,  that  the 
affidavit  need  only  set  out  the  ultimate  facts 
constituting  the  offense,  and  not  the  manner  in 
which  it  was  committed,  and  It  is  sufficient  if 
the  affidavit  refers  to  the  attached  Information 
setting  out  the  offense,  so  that  the  affidavit  In 
question  was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  103-168;  Dec. 
Dig.  S  62.«] 

2.  HOMICinR  (S  228*)— ElVIOBNCG—GOBPCS  Db* 
LIOTI— SUFFICIENCT  OF  EVIDENCE. 

The  corpus  delicti  must  be  proven  tn  homl- 
dde  cases  beyond  a  reasonable  doubt,  either  by 
direct  or  drcumstantlal  evidence. 

[Ed.  Note.— For  other  cases,  see  Homidda, 
Cent  Dig.  {$  471-170:  Dec.  Dig.  I  228.*] 

8.  HomoiDx  ({  228*)— GoBPuB  Delicti— Canc- 

ZNAi.  Agbnct  or  Acctjsso. 

Proof  of  the  criminal  agency  of  accused  is 
not  necessary  to  estaUlah  the  corpus  delicti  in 
a  homidde  eas^  thon^  sndi  fact  is  essential 
to  conviction. 

[Eld.  Note.— For  oQier  cases,  see  Homidde^ 
Gent.  Dig.  ||  471-470;  Dec.  Dig.  f  228.*] 
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4  BOHIOIDE  a  228*)— BTTDnrOI— COBFDS  Ds- 

Xiicn. 

A  dead  body  was  foaod  clothed  and  lyiu 
on  Its  fiice  In  a  gulch  about  30  feet  wide  and  lo 
feet  deep,  bnried  in  the  sand  about  a  foot  or 
18  indiea  A  ballet  bole  passed  forward  and 
upward  tbroagh  the  center  of  the  skull  from 
tbe  baas  of  tiie  bialn  at  the  rear,  so  that  it  could 
not  have  been  sdf-infilcted.  and  there  was  no 
weapon  on  or  abont  the  boor  with  wUdi  dece- 
dent could  have  shot  himselt  HeM,  that  the 
facts  showed  the  corpus  delicti,  in  that  they 
showed  death  by  criminal  arency. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Di«.  SI  471-476;  Dec.  Dig.  1  2a8.*J 

&  Homicide  («  ^9*)— Bvideiice  — 

iDCRTiiT  or  Dkcbdeitt. 

^e  identity  of  the  person  claimed  to  have 
been  Mlled  in  a  nomidde  case  may  be  shown  by 
either  direct  or  drcumstautlal  eridence. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  |  477 ;  Dec  Dig.  |  220.*] 

6.  HouiciDE  (S  234*)  — Pboshhttioh  — Evi- 
DBRCK— Weight. 

The  agen(^  of  aceosed  in  eonuntttlng  die 
homicide  may  be  shown  either  by  direct  or  dr- 
cumstantial  evidence 


Cent 
fnal 

7.  HOHIOIDE  (I  228*)  — PBOOF  — COBPUS  Db- 

ucn. 

The  death  of  the  one  alleged  to  have  been 

murdered  should  be  proved  either  by  direct  evi- 
dence, by  inspectiou  and  identification  of  the 
body,  or  by  circumstantial  'evidence  sufficient  to 
•how  that  fact  beyond  a  reasonable  doubt 

[Bd.  Note. — EV>r  other  cases,  see  Homicide, 
Cent  Dig.  H  471-476;  Dec  Dig.  {  228.*] 

&  CBimNAz.  Law  (S  1169*)— Afpeaiw— Fihd- 
nroB  —  CoNrLiaiTNO  Bvidesob— Conclit- 
sitenebs. 

It  is  the  province  of  the  Jury  in  a  crim- 
inal case  to  ascertain  the  facts  on  confiictiug 
testimony,  and  the  Supreme  Coart  cannot  inter* 
fere  with  their  decision. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  8001-8074;  Dec  Dig.  1 1159.*] 

9.  HOHICZDB  Q  220*)  —  PBOSBCnnOK— SUFTI- 

ciENCY  OF  Evidence  —  Idbhtitt  or  Dece- 

In  a  homicide  oue,  evidence  held  to  sustain 
a  finding  that  the  person  killed  was  the  one 
diarged  In  the  indictment  to  have  been  killed. 

[Ed.  Note.— For  other  caseB,  sea  Homicide, 
Cent  Dig.  1 477 ;  Dec  Dig.  im*] 

10.  HoidoiDB  (I  169*)— Admission  or  Evi- 

DSHCB. 

Where,  In  a  hunlclde  case,  a  witness  tes- 
tified that  one  evening  on  a  oate  not  stated 
accused  and  decedent  onarreled,  bnt  did  not 
state  that  any  one  besides  herself  was  or  was 
not  present  a  witness  for  accused  could  not 
testify  that  he  was  present  on  that  evening,  and 
that  there  was  no  qoarrel. 

[Ed.  Note.— For  other  cases,  see  Homldd^ 
Cent  Dig.  U  341-860;  Dec  Dig.  {  100.*] 

11.  HOVIOIDB  (I  154*>— iDBlTTITr  OT  DBOXASBD 
— STIDEnCK— RBI.ETAnOT. 

In  a  prosecution  for  homicide  in  which  ac- 
eosed daimed  that  the  person  alleged  to  have 
been  kUIed  had  left  the  coonty  because  of  com- 
mlttiu  a  Clime,  and  bad  aceosed  sell  his  prop- 
erty ur  him  upon  leaving,  evidence  that  wit- 
ness bought  a  horse  from  the  alleged  decedent 
and  afterwards  another  claimed  It  from  wit- 
ness, wbo  was  compelled  to  repurebase  it  from 
claimant,  was  not  relevant  to  prove  that  the  al- 
leged decedent  had  stolen  the  horse,  and  hence 


had  a  motive  fyt  leaving  the  ootmtcy,  as  daim- 
ed by  accused. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  I  286 ;  Dec  Dig.  f  164.*] 

12.  Gbhonai.  Law  (M  419,  420*)— EviDEircit- 

HXABSAT. 

The  testimony  as  to  the  ownership  of  the 
horse  by  the  persou  who  daimed  It  from  witness 
was  InMjnissible  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  »  973-088;  Dec  Dig.  fS  419,  420.  *J 

18.  CsiuiNAi.  Law  «  866*)  —  AOHiBsion  or 
BviDBNCB — Bu  Qmnm — DHz.ABATions  or 

Decedent. 

Id  a  homidde  case,  in  which  accused,  who 
had  stated  to  another  upon  eelling  him  some 
property  of  the  alleged  decedent  that  he  was  in 
biding  and  was  abont  to  leave  the  county,  denied 
the  identity  of  decedent  with  the  body  found  and 
clainied  to  have  been  killed,  testimony  that  the 
alleged  decedent  stated  to  witness  when  be  filed 
upon  his  homestead  that  when  he  got  ready  to 
leave,  he  might  have  to  leave  within  16  mlpnteB, 
and  light  out  was  not  re«  geste,  not  bdng  ac- 
companied by  any  acts  of  decedent  which  were 
characterized  or  explained  thereby. 

[Ed.  Note,r-For  other  cases,  see  Criminal  Law, 
Cent  Dig;  H  806-820;  14S-1450;  Dec  Dig. 
I  38fl.*l 

14.  Gbzhikai  Law  (H  419, 420*)— Btioinoe— 
Hbabsat. 

Not  being  a  part  <rf  the  res  gestn,  the  testi- 
mony was  inadmiiBible  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  »  973-983;  Dec.  Dig.  SS  419,  420.  •] 
16.  Criminai,  Law  (8  1163*)— Appeal— Dis- 

OBETioN  or  Thial  Coubt  —  ADiirniNa  Ex- 

PEBT  TBBTIHONT. 

While  the  trial  court's  decision  as  to  the 
guaiifications  of  an  expert  is  not  reviewable  ex- 
cept in  case  of  abuse  of  discretion,  the  admiasloa 
of  en>ert  testimony  to  Identic  crosses  made  as 
an  illiterate's  signature  would  be  a  fatal  abuse 
of  discretion,  if  such  crosses  were  not  the  sub- 
ject of  expert  testimony. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  H  3061-3066;  Dec  Dig.  }  1153.*] 

16.  Cbiuinai.  Law  (|  491*)—Bvidence— Ex- 
pert Btidenob— SuBJEOia  or  Bxpbbt  Tes- 
TiMosTT— GEmmrairaBB  or  Iixixebatb'b  Sxo- 

ITATURB. 

Under  Hills*  Ann.  St  |  4186,  par.  11,  pro- 
viding that,  when  a  written  slgnatnre  Is  require 
ed  by  law,  it  shall  mean  the  person's  proper 
handwriting  or  his  proper  man.  if  he  cannot 
write,  and  section  1746c,  Mills'  Ann.  St  Rev. 
Sapp.,  permitting  comparison  br  witnesses  of 
a  aispnted  writing  with  any  writing  proved  to 
the  court's  satisfaction  to  be  genuine,  and  per- 
mitting the  evidence  of  sudti  witness  to  be 
submitted  on  the  genolneness  of  the  writing  as 
well  as  in  the  atwence  of  the  statutes,  the  genu* 
Ineness  of  an  Illiterate's  signature  by  XX's  and 
4-f's  is  the  snhject  of  rapsrt  testimony;  the 
signer's  mark  by  crosses  having  many  pecaliail* 
ties. 

[Ed.  Note.— For  other  cases^  see  Criminal  Law, 
Gent  Dig.  |  1060;  Dec.  Dig.  |  491.*] 

17.  Cbivinai,  Law  (|_478*)— Bvidbncb— Bx- 

PEBT  TESTIMONT- '^XPEBT." 

An  "expert"  is  oue  having  superior  knowl- 
edge of  a  subject  acquired  by  professional,  scien- 
tific, or  technical  training  or  by  practical  experi- 
ence, which  gives  him  Knowledge  not  baa  t» 
persons  generally  so  as  to  enaue  him  to  aid 
the  court  or  jury  in  determining  the  matten  un- 
der consideration. 

[ESd.  Note.— 9>>r  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1005,  1066;  Dec  Dig.  f  .47&* 

For  other  definitlonB,  Me  Words  and  E1iraae& 
vol.  8.  pp.  2594-2606.] 
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1&  CUHXHu  Law  d  47^)— Bxfsbt  Txsn- 
uonr  —  HAHDWxmNa  Bxfsbt— Quaufica- 
iions. 

Witnest  had  much  experience  in  examiniiif 
handwrldDS  Biniatiiref  and  uenature  marks 
while  worung  In  a  large  dty  bank,  and  had 
studied  all  the  accessible  books  on  handwriting 
exiwrt  testimony,  and  it  was  admitted  that  he 
was  qnalified  as  a  handwriting  expert  Held, 
that  witness  was  qnalified  to  testin  as  an  ex- 
pert on  the  genuineness  of  XX's  and  -H-'s  form- 
ing an  illiterate's  signature. 

[EA.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  1066,  1066 ;  Dec  Dig.  S  47a*] 

19.  Cbiuinal  Law  (J  4M*)— Evidence— Ht- 
poTHETiOAi.  QussnoHS  — Gbnuinenesb  or 

HANDWBinitG. 

A  handwriting  expert  may  state  hia  opin- 
ion hTpotbetically  on  specimens  of  handwriting 
submitted,  the  genuineness  of  which  is  admit- 
ted or  otherwiBe  proved. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  S  485.*] 

20.  CBncmAL  Law     1152*)  —  Appeal  —  Dis- 

CEETION  OP  TBIAL  COtTBT  —  ADUITTINO 
JUBOBS. 

Where  evidence  and  oral  testimony  was  tak- 
en by  the  trial  court  in  a  homidde  case  upon 
the  alleged  prejudice  of  a  juror,  the  trial  court's 
ruling  admitting  the  juror  and  refusing  to  set 
aside  the  verdict  of  guilty  on  the  ground  of  his 
incompeteni^  Is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  »  3053^-3067  ;  Dec  IHg.  1 1152.*] 

ZL  Cbiuzkal  Law  (Sf  763,  764*)  —  Imbtbuo- 

T20N8— WEIQHT  OP  EVIDEKCE. 

In  a  prosecution  arainst  two  for  homicide, 
in  whidi  there  was  evidence  of  an  alleged  ad- 
mission of  one  accused,  the  court  Instructed  that, 
while  where  a  conspiracy  is  ^own  beyond  a 
reasonable  doubt  any  act  or  declaration  by  a 
conspirator  done  in  furtherance  of  the  object  of 
the  conspiracy  during  its  existence  la  admis- 
sible against  ctniapintors,  the  acta  or  state- 
ments must  have  been  before  the  conspiracy 
ended  by  its  accomplishment  or  abandonment, 
but  that  such  acts  or  statements  can  be  con- 
sidered againat  the  one  making  them,  though 
made  after  the  conspiracy  bad  ended,  but  "such 
acts  or  statements  when  so  proven  and  so  ad- 
mlssiUe,  if  made  against  Interest,  are  presumed 
In  law  to  be  true  by  reason  thereof."  The  court 
further  charged  that  the  statements  of  the  alleg- 
ed conspirator  could  not  be  considered  unless 
corroborated  by  other  evidence.  Held,  that  liie 
quoted  part  of  the  instruction  was  erroneous  as 
being  upon  the  weight  of  the  evidence. 

[Ed.  Note.— E\>r  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  1731-1752:  Dec.  Dig.  H  763, 
764;*  Homidde,  Cent  Dig.  S  678.]  . 

22.  CujciRAX.  Law  <S  823*>-Apfkal— Habu- 
LEBB  Ebbob  —  InsTBucnom  —  Pbbjunoial 
Eppkct. 

Hie  error  could  not  have  prejudiced  defend- 
ant in  view  of  the  subsequent  instructions  that 
the  jurors  were  the  sole  judges  of  the  credibil* 
ity  of  the  witnesses  and  the  webrbt  of  the  tes- 
timony under  tlie  facts  established. 

[Ed.  NMe.— For  oUier  cases,  see  Criminal  Law, 
Cent  Dig.  11  1992-1990;  Dec  Dig.  1  823.* j 

23.  Cbimnax.  Law  (|  741*)  — Tbial— Jubt 
Question  —  Cbbdxbiutt  ahd  Weioht  op 

Teotimont. 

The  truth  or  falsity  of  an  admission  by  ac- 
cused and  the  weight  to  be  given  it  are  peculiar- 
ly for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  1716;  Dec.  Dig.  4  741.*] 

Gabbert  and  Bailey,  JJ.,  dissenting. 


En  Banc.  Error  to  District  Court,  Morgan 
County;  H.  P.  Bnrke,  Judge. 

John  Ausmiu  and  Zaia  Moon  were  convict- 
ed of  murder  in  the  firBt  degree  uid  tti^ 
bring  error.  Affirmed  on  rebearing. 

Rehearing  denied;  QABBBRT  and  BAIL* 
ET,  JJ..  dissenting. 

M.  M.  House  and  Ralph  Talbot,  for  plain- 
tiffs In  error.  William  H.  Dickson  and  J.  T. 
Barnett,  Attys.  Gen.,  and  George  D.  Talbot 
and  S.  H.  Thompson,  Jr.,  Asat.  Attys,  Gen., 
for  tbe  People. 

WHITE,  J.  From  the  year  1890  to  April. 
1904,  a  man  known  aa  Robert  B.  McDowell 
lived  In  Morgan  county,  Cola  He  was  about 
45  years  ot  age,  approximately  6  feet  tall, 
had  brown  hair,  a  protruding  fordiead,  pr«n- 
Inent  cheek  bones,  stooped  a  little,  and  was 
either  bow-l^gefl  or  had  a  bow-legged  ap- 
pearance. He  carried  a  pocketknife  described 
by  the  witnesses ;  also  carried  about  his  per* 
son  a  trunk  k^  fastmed  to  a  leather  strap 
of  a  certain  size  attached  to  the  waistband  of 
his  pants;  owned  a  certain  kind  of  door  key 
to  the  lock  on  the  door  of  Us  house;  was  in 
the  habit  of  tying  his  Bhoes  with  a  pecoliar 
bowknot,  and  wore  a  No.  8  or  9  shoe;  was  uih 
married,  and  for  most  of  tiie  time  resided  at 
his  ranch  on  the  WUd  Cat  creek,  some  8  or 
10  miles  from  Ft  Morgan,  where  he  had  filed 
upon  160  acres  of  land  as  a  homestead,  and 
had  made  improTemmts  on  640  acres  of 
school  land  leased  from  the  state,  where  he 
ran  horses  and  cattle,  and  had  accumulated 
some  other  property.  He  iras  illiterate,  could 
neither  read  nor  write,  and  of  his  history  pri- 
or to  1883,  when  he  lived  in  Las  Animas 
county,  this  state,  nothing  of  certainty  Is  dis- 
closed by  the  record,  though  it  appears  be 
came  from  Texas.  During  tbe  month  of 
April,  1904,  McDowell  disappeared.  Prior  to 
and  immediately  preceding  said  date  plain- 
tiffs in  error  were  upon  and  about  the  Mc- 
Dowell ranch,  and  on  the  26tti  of  that  month 
John  Ansmus,  one  of  the  plaintiffs  In  error, 
tinder  a  power  of  attorney,  or  pretended  pow- 
er of  attorney,  dated  April  14tb  and  signed 
with  McDoweirs  name'  1^  two  XX's,  and 
witnessed  by  the  other  idalntlff  in  error,  Zara 
Moon,  si^d  and  delivered  of  McDowell's  prop- 
erty 140  bead  of  csttle  and  26  horses  to  Mnnn 
&  Baug^  for  $1,440,  being  considerably  less 
than  their  real  value.  Ausmus  explained  to 
Rau^  that  McDowell  had  to  get  out  of  tlie 
country  and  was  dien  In  hiding,  whldb  vras 
the  reason  that  he,  Ausmus,  was  to  s^  his 
cattl&  Munn  suggested  the  giving  of  a  dtaft 
payable  to  McDowell  tor  the  purchase  price 
of  said  property.  Ausmus  objected  to  Such 
means  of  payment,  Intisting  on  the  cash,  statp 
Ing  that  McDowell  was  hiding  out,  and  want- 
ed to  get  out  of  the  country,  and  needed  the 
cash.  Munn  then  wrote  out  a  bill  of  sale 
with  a  receipt  thereon  for  the  money,  and 
gave  the  cash  to  Ausmus,  and  naked  him  to 
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luTe  McDowell  algn  the  bill  of  sale  and  re- 
ceipt at  tlie  time  the  mon^  was  laid  over  to 
him,  and  return  the  bill  of  sale  and  re- 
ceipt to  Mrnui.  Serena  days  thereafter  the 
bill  of  sale  and  receipt  were  bronfl^t  back  to 
Mnnn,  purporting  to  hare  UcDowell's  name 
signed  thfveto  with  two  XX's  to  eadi  and 
witnessed  by  slgnatores  of  both  Ansmos  and 
Moon.  A  little  later  plalntlfls  In  error  took 
possession  of  the  premises  and  Improreniaits 
and  property  of  McDowdl  where  he  had  for* 
merly  lived,  distributing  the  same  between 
than.  The  lease  to  the  school  land  was  re- 
newed In  the  name  ct  Ansmns. 

In  Uareh,  1904,  one  Jacob  Jochlm,  a  yonng 
man  about  20  years-  of  age,  worked  for  Ho> 
Dowell,  during  which  tlfne  the  plaintiff  In 
error  visited  the  McDowell  randi  and  remain- 
ed ora  nlg^t  Ausmos  had  a  camp  about  one 
mile  south  of  McDow^'s  ranch.  When  Jodi- 
Im  quit  work  for  McDowell  about  Mardi  28th, 
the  lattu'  was  owing  him  fl8  for  wages,  and 
arranged  to  send  It  to  the  former  at  Snyder, 
Colo.,  from  Ft  Morgan.  Not  having  received 
the  money,  about  April  ISth  Jo^lm  visited 
the  McDowell  ranch,  was  unable  to  find  Mc- 
Dowdl,  but  entered  the  house,  and  there  ob- 
served Us  hons^old  pnv»erty.  Subseqnoit 
ly  Jochim  met  Ausmns  and  informed  the  lat^ 
ter  of  his  visit  to  McDoweirs  randi  to  «dlect 
the  debt,  and  tiiereafter  Ausmns  paid  the  bill, 
saying  that  McDowell  had  given  tba  money  to 
htan  with  instructions  to  deliver  It  to  Jodiim. 
McDowell  had,  however,  at  Et.  Morgan  on 
tlie  2Sth  of  Mardi  purchased  a. draft  for  $18 
to  be  sent  to  Jochlm  at  Snyder  through  a  new 
cadiler  of  the  bank  unacquainted  with  the 
spelling  of  tile  name  *'Jodilm,"  and  who  had 
written  the  name  '7ocum"  and  mailed  the 
draft  Inclosed  in  an  envelope  so  addressed, 
and  the  same  was  in  due  course  of  mail  re- 
turned to  the  bank,  where  it  remained,  but 
McDow^l  was  not  apprised  of  that  fact  It 
also  appeared  that  McDowell  had  at  the  time 
of  his  disappearance  on  deposit  to  his  credit 
In  one  of  the  banks  about  $89,  whi<A  remain- 
ed uncalled  for  at  the  date  of  the  trial.  Also 
other  accounts  due  him  were  never  called 
for. 

In  the  spring  1006  Jacob  Jochlm  worked 
for  Zara  Moon  on  the  McDowell  ranch,  and 
discovered  some  human  bones  partly  exhomed 
near  the  McDowell  bouse.  In  a  gulch  over 
which  at  tlmea  the  water  flowed,  and  Into 
which  the  sun  intensely  shone,  and  Informed 
Moon  of  the  find.  NotiUiv  was  done,  however, 
relative  to  the  grave  until  January,  1907, 
when  JocUm  mentioned  It  to  several  people, 
and,  being  requested  so  to  do,  conducted  then^ 
indndlng  the  coroner,  to  the  place  where  the 
grave  was.  Upon  dln;lng  Into  the  soil  at  the 
bottom  of  the  gulch  the  remains  of  a  man 
about  six  feet  tall  were  discovered  and  ex- 
homed.  The  soft  dssnes  and  the  ligaments, 
tendons,  and  cartilages  of  the  remains  had 
disappeared,  and  decay  had  proceeded  so  far 
as  to  rend»  it  impossible  for  any  one  to  rec> 
ognize  the  features,  or  to  identify  the  bones 


found  in  the  grave.  The  skeleton  showOd  a 
protruding  fcvehead,  with  prominent  cheek 
bones  and  small  feet  disdosed  a  bullet  hole 
passing  through  the  skull  firom  the  rear  In 
such  a  manner  that  it  could  not  have  been 
sdf-lnflicted,  and  which  was  the  cause  of 
death.  There  was  also  dlscovwed  with  the 
ronains  the  following:  A  pod^etknlfa  such 
as  McDowell  carried  during  life;  a  trunk  k^ 
fastened  to  a  leather  strap  atteched  to  a  doth 
band  as  McDowell  had  carried  Us;  a  door 
k^  such  as  McDowell  carried,  which,  on 
trial,  fitted  the  lock  on  the  door  of  his  for- 
mer Iiome;  a  pair  of  shoes  such  as  McDowell 
occasionally  wore,  the  strings  of  which  were 
tied  by  a  peculiar  bowknot  such  as  McDowell 
used  during  life. 

The  plalntlfls  in  error  were  young  men, 
ranchmen  by  occupation,  the  sons  of  respect- 
able parente;  Ausmns  harhig  a  yonng  wife 
whom  he  had  married  rtnce  the  disappear- 
ance of  McDowell,  and  Hooa  being  onauu> 
rled.  Neither  had  ever  been  suspected  of 
crime,  and  both  enjoyed  qilouUd  r^atations 
as  peaceful  and  law-abiding  dtizens.  Moon, 
althou^  a  resident  ct  Ft  Morgan,  In  the 
summer  after  the  disappearance  of  McDowdl 
openeA  a  bank  account  with  the  First  Natl<ni- 
al  Bank  of  Bm^,  a  town  some  distance 
away,  depraltiiv  $300  In  cash.  Ausmus  did 
likewise  depositing  $490  in  cash  and  later 
$aSO  In  dieeks.  Brush  was  the  home  town  of 
tiie  latter.  The  parties  pnrduulng  the  Mc- 
Dowell proi>erty  of  Ausmus  wne  in  ttie  bank- 
iDg  business  at  Brush,  but  not  connected  with 
the  bank  In  which  plalntUEs  In  error  opened 
their  respective  accounta.  The  father  and 
family  of  Moon  daimed  that  Zara  had  earned 
this  money  by  herdliv  cattla  The  wife  of 
Ausmus  explained  Oiat  during  the  fall  be- 
fore McDowell's  disappearance  Ansmui^  to 
whom  she  was  not  then  manied.  intrusted  to 
her  various  sums  of  money  from  time  to  time, 
a^regating  the  amount  deported,  and  that 
she,  thons^  employed  In  a  bank,  had  not  de- 
posited It  but  kept  it  hidden  In  her  room  un- 
til about  the  time  the  moaey  was  deposited 
in  Oie  bank  at  Brush.  A  witness  daimed  that 
early  In  May,  1904,  he  had  seen  a  party  In 
the  mountains  who  gave  his  name  as  R.  B. 
McDowell,  and  said  he  could  neither  read 
nor  write,  and  requested  witness  to  write  the 
name  in  a  book,  and  thereupon  made  his 
mark,  to  the  signature;  This  wilting  was  not 
produced.  Other  evidence  proper  to  a  con- 
sideration of  this  case  will  be  alluded  to  here- 
after. 

It  was  daimed  that  the  body  found  in  the 
grave  was  that  of  McDowell,  and  that  he  had 
been  murdered.  Snspldon  pointed  to  John 
Ausmus  and  Zara  Moon  as  the  perpetrators 
of  the  crime,  and  they  were  arrested,  given  a 
prdimlnary  exaininaHon  before  a  Justice  of 
the  peace,  and  discharged.  Thereafter,  uad 
without  further  preliminary  examination,  a 
direct  Information  was  filed  in  the  dls^Ict 
court  of  Morgan  county,  under  whldi  plain- 
tiffs In  error  wers  charged  -with,  tried  for. 
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and  conTlcted  of  the  murder  of  said  Robert 
B.  McDowell.  The  Jury  found  them  ffoilty  of 
the  highest  degree  of  the  crime,  and^  the  evi- 
dence being  clrcmnatantial,  they  were  sen- 
tenced to  the  penitentiary  for  life,  where  they 
now  are  ondergolng  punishment  To  reverse 
the  judgment  they  prosecnte  this  suit  here, 
and  assign  numerous  errors. 

1.  It  Is  oontemded  that  the  court  erred  In 
orerrullng  the  moticm  of  plalntUfs  In  error 
to  quash  t^e  InfOTmatloii  for  the  reason  thxt 
no  affidavit  had  been  filed  showing  probable 
canae  for  their  arrest,  and  because  tSiere  was 
no  affidavit  i^on  whl<di  the  InformatloD  was 
based;  pUUntUta  la  error  having  been  dis- 
charged upon  prdlmlnary  hearing.  To  the 
IntormatloD  was  attached  tiie  affidavit  of 
WlHlam  A.  Sergeant,  to  the  effect  that  the 
facts  stated  In  that  InBtrument  were  true, 
and  the  offense  therein  charged  was  commit- 
ted of  his  own  personal  knowledge,  and  that 
be  was  a  competent  witness  to  testify  in  the 
cause.  It  likewise  Stad  attached  tiiereto  an 
affidavit  of  James  F.  Austin  to  the  same  ef- 
fect Under  section  14SZb,  Mills*  Ann.  St 
Bar.  Supp.,  it  Is  required  that  ta  an  eases 
in  which  a  preliminary  examination  has  not 
been  had  or  the  accused  discharged  there 
shall  be  filed  wit3i  the  information  the  affi- 
davit of  some  creditable  person  verifying  the 
information  vffoa  the  personal  knowledge  ot 
affiant  that  the  offense  was  committed.  Un- 
quesdonably  ^ther  of  the  afldavits  attadi- 
ed  to  the  information  tmder  cmslderatlon 
was  a  compliance  with  said  section.  A  Tori- 
flcatlon  is  a  sworn  statement  of  the  tmth  of 
the  facts  stated  In  the  instrument  verified. 
Under  section  1432h.  MUIs'  Ann.  St  Ber. 
Supp.,  It  Is  provided  that:  **If  a  preliminary 
ezamlnatloa  has  not  beei  bad  or  when  upon 
such  examination  the  bccuaed  has  been  dls* 
charged,  •  •  •  the  district  attorney  may, 
upon  affidavit  of  any  person  who  has  knowl- 
edge of  the  commission  of  the  offense,  and 
who  is  a  compet«it  witness  to  testify  hn  the 
case,  setting  forth  the  offaise  and  the  name 
of  the  person  or  perstma  charged  with  the 
commission  thereof,  •  •  *  flie  an  Intor^ 
matlon,  and  process  shall  forthwith  issue 
thereon''-Tand  it  Is  argued  that  a  compliance 
-frith  this  sectkm  is  essential  to  meet  the  r»- 
quiremento  of  our  Constitution.  Section  7, 
art  2.  In  this  argument  we  cmicur  with 
counsel,  but  not  In  their  conctu^ons  that  the 
affidavits  In  question  fall  short  of  these  es- 
sentials. 'Sbe  affidavits  being  attached  to 
the  information,  and  particularly  reciting 
that  "the  facts  stated  In  the  foregoing  infor- 
mation are  true  and  the  offense  therein  charg- 
ed was  committed  of  his  own  personal  knowl- 
edge," were  as  full  and  complete  as  it  each 
and  every  fact  contained  In  the  Instrument 
referred  to  as  "the  foregoing  Information" 
had  been  actually  embodied  In  the  affidavit 
Itself.  The  Information  referred  to  and  thus 
made  a  part  of  the  affidavits  contains  five 
counts.  The  first  charges  plaintiffs  in  error 
Jointly  with  the  murdar.  The  second  diarges 


that  Ausmns  committed  the  deed,  and  Moon, 
not  being  iwesent  aided  and  abetted  him. 
The  third  charges  that  Moon  committed  the 
murder,  and  that  Ausmw,  not  being  present, 
aided  and  abetted  him.  The  fourth  charges 
Ausmus  with  t^e  act  and  Moon  with  being 
present  aiding  and  abetting  him,  and  the 
fifth  <diarges  Mom  wltli  the  crime  and  Ans- 
mus  with  being  preseoit,  aiding  and  abetting 
him. 

The  statute  requires  that  the  affidavit  sup- 
porting the  Infbrmatlon  *^Bet  forth  the  of- 
fense and  the  name  of  the  person  or  per^ 
sons  fdiarged  wlUi  tlie  commission  thereof. 
It  need  not  set  out  the  mode  or  manner  of 
the  pen^etratlon  of  the  offense  or  the  instru- 
ment <w  agency  employed  to  accomplish  the 
result  The  details  are  unnecessary.  The  ul- 
timate facts  are  sufltolent  ^e  offense  is 
"set  forth**  in  the  infbrmatlon  and  Ukevlse 
the  names  of  the  peaom  charged  wiQi  com- 
mitting the  offense,  and  by  reference  became 
and  were  included  In  the  afltdavlts.  We 
prediend  If  the  affidavits  or  either  of  them  at- 
tached to  ttie  Information  in  qaestlfm  had 
set  fbrth  the  oftense  In  the  jmrtlcular  lan- 
guage used  by  the  district  mttamey  in  the  In- 
formatim  no  question  would  or  conld  bare 
been  urged  against  their  sufficiency.  We  are 
unable  to  appreciate  the  distinction  between 
an  afOdaTlt  made  full  and  complete  by  refer- 
ence to  an  attadied  instrument  snd  an  af- 
fidavit having  the  particular  matters  so  re- 
ferred to  embodied  In  the  affidavit  itself.  Ba- 
ther Is  BUffldent  When  the  district  attor- 
ns presented  to  the  court  the  affldaTlto  In 
question  and  the  court  read  and  considered 
them,  he  must  have  read  and  considered  as 
a  part  tbereof  the  languid  of  flie  informa- 
tion to  which  tb^  were  attetdied  and  to 
which  they  referred,  and  thus  that  language 
became  and  was  read  Into  and  made  a  part 
of  swdi,  sffldaTlte  and  formed  the  basis  for 
the  order  to  file  the  tnfwmatlon.  Clearly  a 
false  and  malicious  affidavit  so  embodying 
facto  by  reference  would  snppwt  &  charge  of 
perjury.  Besides,  the  affidavltt  supporting 
and  verl^ing  the  information  under  consld- 
ention  we  find  an  actual  inspection  of 
the  record  on  file  In  Ibis  court  are  of  rimllar 
form  and  of  the  same  purport  substance, 
and  effect  as  was  the  basic  affidavit  for  the 
InformaUon  in  the  case  of  Walker  t.  People 
22  Colo.  415,  45  Pa&  388,  and  the  affidavit 
was  there  held  sufficient  and  the  form  ap- 
proved. Nor  do  we  consider  that  Noble  t. 
People,  23  Colo.  9,  45  Pac.  376,  or  the  lan- 
guage used  In  Tuttle  v.  People,  88  0<^o.  266; 
79  Pac.  1035,  70  L.  B.  A.  83,  in  any  wise  mil- 
itates against  this  view.  Clearly  the  proce- 
dure under  conslderaUon  was  a  compliance 
with  the  constitutional  and  stetutory  require- 
ments in  question,  and  deiwlved  plaintiffs  In 
error  of  no  substantial  nw  technical  rights. 

2.  Counsel  contend  that  tbe  corpus  delicti 
was  not  proven,  and  set  forth  with  great 
pains  and  much  skill,  at  considerable  length, 
parte  of  the  evidence  which  they  contend 
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establish  that  fact  They  say:  (a)  That  the 
lee  of  McDowell  In  life  was  broken  below 
the  knee;  (b)  that  the  bones  of  the  skeleton 
lotroduced  showed  that  neither  les  had  been 
broken  In  life,  and  that  such  break  in  life 
would  hare  shown  after  death ;  (c)  that  Mc- 
Dowell was  a  badly  and  markedly  bow-leg- 
ged man;  (d)  that  the  1^  bones  Introduced 
as  those  of  the  skeleton  were  straight;  (e) 
that  there  was  no  afSrmatlre  evidence  tend- 
ing to  contradict  their  theory  that  McDow- 
ell's leg  was  brokcoi  In  life;  (g)  that  the  size 
of  the  shoes  worn  by  McDowell  In  life  were 
to  9;  (h)  that  the  size  of  the  shoes  found 
with  the  sk^eton  were  by  exact  measurement 
7  In  length  and  &  In  width ;  (1)  that  the  soft 
tissues,  the  ligaments,  cartilages,  and  tendons 
were  entirely  destroyed;  that  this  result 
could  not  have  occurred  in  less  than  fire 
years ;  that  McDowell  disappeared  less  than 
three  years  before  the  trial,  and  hence  these 
remains  could  not  hare  been  his ;  (J)  that  the 
color  of  the  hair  found  In  the  grave  was 
light  red  or  brown,  and  that  McDowell's 
hair  In  life  waa  In  color  black  or  dark  brown. 
Unquestionably  the  corpus  delicti  in  all  cases 
of  homicide  must  be  proven  beyond  a  rea- 
sonable doabt,  either  by  direct  or  circum- 
stantial evidence  The  courts  have  held  tt 
to  be  a  fundamental  and  Inflexible  rule  of 
legal  procedure  that  no  person  shall  be  re- 
quired to  answer  or  be  Involved  In  the  con- 
sequences of  guilt  without  satisfactory  proof 
of  the  body  of  the  crime,  either  by  direct 
evidence  or  by  cogent  and  irresistible  grounds 
of  iwesumption  arising  from  the  facts  proven. 
Where  there  is  no  sufficient  legal  proof  of 
crime,  there  can  be  no  legal  criminality.  Mc- 
Bride  v.  People,  5  Colo.  App.  91.  87  Pac. 
953 ;  State  v.  Flanagan,  28  W.  Ta.  123. 

Starkle  on  Evidence,  |  868,  announces  the 
doctrine  that  even  when  the  body  has  been 
found,  and  although  indications  of  a  violent 
death  be  manifest,  ft  shall  be  fully  and  sat- 
isfactorily proved  that  the  death  was  neither 
occasioned  by  natural  causes,  by  accident, 
nor  by  the  act  of  the  deceased  himself.  By 
Anderson's  Law  Dictionary  we  find  that: 
"The  corpus  delicti  in  murder  has  two  com- 
ponents: Death  as  the  result,  and  the  crim- 
inal agency  of  another  as  the  means."  And 
In  section  2072,  Wigmore  on  Evidence,  the 
following:  "The  meaning  of  the  phrase  'cor- 
pus delicti'  has  been  the  subject  of  much 
loose  Judicial  commoit,  and  an  apparent 
sanction  has  often  been  given  to  an  unjustl- 
flably  broad  meaning.  It  Is  clear  that  an 
analysis  of  every  crime,  with  reference  to 
this  elouent  of  it,  reveals  tbree  component 
parts:  First,  the  occurrence  of  the  specific 
kind  of  Injury  or  loss  (as.  In  homicide,  a 
person  deceased;  in  arson,  a  house  burnt; 
in  haceay,  property  missing) ;  secondly,  some- 
body's criminality  as  the  source  of  the  loss, 
these  two  together  involving  the  commission 
of  a  crime  by  somebody;  and.  thirdly,  the 
accused's  identity  as  tbe  doer  of  this  crime. 
<]}  Now,  tbe  term  'corpus  dellctt'  seems  in  Its 
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orthodox  sense  to  signify  merely  the  first  of 
these  elemrats,  namely,  the  fact  of  the  efpe- 
clfic  loss  or  Injury  sustained.  •  •  •  Thi», 
too,  is  a  priori  the  more  natural  meaning,  for 
the  contrast  between  the  first  and  the  other 
elements  Is  what  Is  emphasized  by  the  rule ; 
i.  e.,  it  warns  us  to  be  cautious  in  convic- 
ting, since  it  may  subsequently  appear  that 
no  one  has  sustained  any  loss  at  all.  For 
exafnple,  a  man  has  disappeared,  but  perhaps 
he  may  later  reappear  alive.  To  find  that  he 
is  In  truth  dead,  yet  not  by  criminal  violence 
— i.  &,  to  find  the  second  element  lacking— 
is  not  the  discovery  against  which  the  rule 
is  designed  to  warn  and  protect  us.  (2) 
But  by  several  Judges  the  term  has  been  said 
to  Include  the  second  element  also."  The 
author  then  quotes  from  the  case  of  Com- 
monwealth V.  Webster  (Mass.)  Bemls'  Rep. 
473,  as  follows:  "In  a  criminal  charge  of 
homicide,  it  Is  necessary  In  the  first  place,  by 
full  and  substantial  evidence,  to  establish 
what  is  technically  called  tbe  'corpus  delicti' 
— the  actual  otteaae  committed;  that  Is, 
that  tbe  person  alleged  to  be  dead  la  In  fact 
so,  that  he  came  to  his  death  by  violence,  and 
under  such  circumstances  as  to  exclude  the 
gappositlon  of  a  death  by  accident  or  sui- 
cide, and  warranting  the  conclusion  that  such 
death  was  Inflicted  by  a  human  agent — leav- 
ing the  question  who  that  guilty  agent  Is  to 
after  consideration."  And  from  People  v. 
Bennett,  49  N.  Y.  187,  143,  as  follows:  "The 
corpus  delicti  has  two  components,  viz.,  death 
as  the  result,  and  the  criminal  agency  of  an- 
other as  the  means."  And  then  continues  as 
follows:  "Tills  broader  form  makes  the  rule 
mudi  more  difficult  for  the  Jury  to  apply 
amid  a  complex  mass  of  evidence,  and  teuds 
to  reduce  the  rule  to  a  Juggling  formula." 
And  then  proceeds:  "A  third  view.  Indeed, 
too  absurd  to  be  argued  with,  has  occasion- 
ally been  advanced,  at  least  by  counsel,  name- 
ly, that  the  corpus  delicti  includes  the  third 
element  also,  1.  e.,  the  accused's  Identity  as 
the  criminal.  By  this  view  the  term  'corpus 
delicti'  would  be  synonymous  with  the  whole 
of  the  charge,  and  the  rule  would  require 
tbat  the  whole  be  evidenced  In  all  three  ele- 
ments Independently  of  the  confession.  To 
illustrate  the  different  definitions  by  the  va- 
rious crimes,  it  would  follow,  nnder  the 
orthodox  definition,  that  In  homicide  the 
fact  of  death,  whether  or  not  f^oniously 
caused,  is  the  corpus  delicti.  In  arson,  the 
fact  of  burning,  whether  or  not  willful,  and 
In  false  representations,  the  fact  of  the  act- 
ing in  reliance  npon  represratatlous,  whether 
or  not  they  were  lalse."  It  therefore  follows 
that  under  either  the  orthodox  rule  as  stated 
by  Wigmore,  or  the  broader  sense  In  which 
the  words  are  used,  the  existuice  of  the 
criminal  fact-^the  corpus  delicti — in  homi- 
cide may  be  completely  established  before  the 
question  of  Identity  of  the  slayer  or  slain  is 
reached.  Treating  the  agency  of  the  accused 
as  one  dement  of  the  corpus  ddictl  In  Its 
strict  sense  Is  certainly  not  In  barmtmy  with 
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the  proper  use  ot  that  phrase.  Ignorance  of 
Identity  embamtsBes  the  proof  and  may  caase 
a  fatal  variance;  but  proof  of  the  corpus 
delicti  may  yet  be  complete,  tbongh  ulti- 
mately the  case  falls  for  want  of  proof,  either 
as  to  Identity  of  the  slayer  or  the  alain. 
Certainly  In  the  sense  of  a  completed  case. 
In  which  sense  it  Is  frequently  used,  it  most 
include  the  Identity  of  the  accused  as  the 
.  criminal  agency  and  the  Identity  of  the  de- 
ceased as  the  party  allied  to  have  been 
murdered.  Section  811,  1  Wharton,  Crlm. 
Law ;  McBrldft  v.  People,  supra.  In  the  case 
at  bar  under  either  definition  we  have  ample 
proof  of  the  corpus  delicti— the  existence  of 
a  criminal  fact  A  dead  body  is  found  with 
a  ballet  hole  passing  upward  and  forward 
and  entirely  through  the  skull  from  the  rear 
and  center,  at  the  base  of  the  brain;  the 
body  Is  in  a  gulch  about  30  feet  wide  and 
15  feet  deep,  and  is  buried  In  the  sand  to 
the  depth  of  about  a  foot  or  18  Inches;  it 
la  lying  on  Its  face  and  clothed ;  there  Is  no 
weapon  with  which  the  deceased  could  hare 
Inflicted  the  wound  upon  himself;  and  the 
points  of  penetration  and  exit  of  the  bullet 
are  so  located  that  It  could  not  hare  been 
self-inflicted.  Und»  such  drcumstances  an 
inferoice  ct  accident  or  suicide  la  necessarily 
exdnded,  and  the  corpus  delicti,  eren  under 
the  broader  definition,  la  fully  established, 
tltfaou^  who  is  the  slidn,  and  who  the  slay- 
er, Is  as  yet  shrouded  In  mystery.  The  Iden- 
tity of  the  one  and  the  agency  of  the  other, 
lUce  the  corpos  delicti  proper,  may  be  estab- 
Ilsbed  by  direct  or  drcnmstantial  evidence 
sofllclent  to  ctmTlnce  the  conscience  of  the 
jury.  When  that  is  done,  the  case  is  com- 
plete, Gta«raleaf  in  his  work  on  ISrldence 
(volume  8,  I  8(9  says:  "It  is  seldom  that 
either  the  corpus  delicti  or  the  identity  of 
the  prisoner  can  be  proved  by  direct  testl- 
m<Hiy,  and  therefore  the  fact  may  lawfully 
be  established  by  drcnmstantial  evidence, 
provided  it  be  satlBfactory.  Even  In  the  case 
of  homldde,  thoufh  ordinarily  there  oogfat 
to  be  the  testimony  of  persons  who  have  ttem 
and  Identified  the  body,  yet  this  is  not  India- 
pffl«ably  necessary  in  cases  where  the  proof 
of  death  is  so  stnmg  and  Intense  as  to  pro- 
duce the  full  BMurance  of  moral  certainty." 
Certainly  the  death  of  the  parUcoIar  person 
charged  in  the  Information  to  have  been  mur- 
dered should  be  distinctly  proved,  either  by 
direct  evidence  of  the  fact,  by  an  inspection 
of  the  body  and  its  complete  Identification, 
or  by  circumstantial  evidence  strong  raouii^ 
to  leave  no  'ground  for  reasonable  doubt 
Wharton  on  Homldde,  |  629  et  seg. 

The  assignment  of  error  Is  the  Itisk.  of 
proof  of  the  corpus  ddlctl,  yet  In  the  argu- 
ment of  counad,  and,  in  fact  they  so  state, 
the  words  are  used  In  their  nontechnical 
sense,  in  Uie  sense  of  a  completed  case.  Be- 
sides, other  assignments  expressly  Question 
the  snffldency  of  the  idenUflcation  of  the  re- 
mains found  as  those  of  McDowelL  We  will, 
theref<»re»  advance  to  a  consideration  of  the 


question  of  Idoitlty  as  presented  and  argued. 

The  evidence  was  not  condnelve  that  the 
leg  of  McDowell  in  life  waa  brokai  below 
the  knee.  When,  where,  or  how  the  break 
occurred  was  not  disdosed.  The  extent  of 
the  evidence  was  that  McDowell  had  said 
that  his  leg  was  broken,  and  that  certain 
parties  had  seen  a  protrusion  or  lump  upon 
the  leg  so  designated.  On  the  other  hand, 
others  with  equal  opportunity  of  observation 
had  seen  nothing  of  the  kind,  and  with 
equal  or  more  intimacy  and  association  had 
heard  no  complaint  Besides,  ft  Is  a  mat- 
ter of  common  knowledge  that  whether  In 
certain  cases  a  limb  is  broken,  though  the 
party  of  whom  It  is  a  member  may  fully  be- 
lieve so,  can  only  be  positively  ascertained 
by  means  of  a  thorough  surgical  or  even  an 
X-ray  examination.  Nor  does  the  evidence 
show  conclusively  that  McDowdl  waa  a  bow- 
I^ied  man.  Unquestionably  he  had  that  ap- 
pearance, but  witnesses  testified  that  all  cat- 
tlemen accustomed  to  riding  the  range,  aucfa 
as  McDowell  was,  assume  that  appearance. 
The  known  ahrlnking  effect  of  the  natural 
elements  upon  leatiier  l<mg  exposed  thweto, 
and  the  nncertalnty  as  to  the  measurement 
of  shoes,  raiders  the  apparent  discrepancy  as 
to  the  size  of  the  shoes  worn  by  Mdtowdl 
and  the  allied  size  of  those  fbund  with  the 
skdeton  of  but  little  value. 

NelthCT  can  we  ctmcur  In  flie  assertion  ot 
counsel  that  the  evidence  showed  that  the 
soft  tissnes,  Ugamaits,  cartilages,  and  ten- 
dons of  the  body  could  not  have  been  con- 
sumed and  disappeared  In  less  than  five 
years.  On  the  other  hand,  there  was  much  , 
evidence  that  t^t  result  might  have  beat 
brought  about  in  much  less  time  than  had 
IntorvMied  since  McDowell's  disappearance 
and  the  dlslntenti^  ot  Oie  skdeton,  nn- 
der  the  peculiar  conditions  and  drcumstonces 
surrounding  Oiis  body.  It  was  a  sudden 
death,  the  bo^  Interred  at  the  shallow 
depOi  of  12  or  18  inches  in  a  gulch,  the  soil 
of  wblch  ma  impregnated  with  alkali,  and 
over  and  through  wlilch  water  frequently 
fiowed,  and  into  which  the  sun  intensely 
Bh<me.  Under  such  drcnmstances,  the  mind 
is  irreslBtlbly  impelled  to  the  condusion  that 
the  soft  tissues,  ligaments,  cartU^es,  and 
tendons  would  rapidly  and  soon  disappear. 
The  alleged  dlffemce  in  the  color  <^  tbe  hair 
has  no  significance.  The  evidence  discloses 
that  the  effect  of  alkali  upon  hair  Is  to  light- 
en Its  color.  Besides,  the  color  of  UcDow- 
dl's  hair  was  givoi  various  witnesses  as 
light;  light  brown,  brown,  and  Aatk  brown, 
and  of  that  found  with  the  skdeton  light 
brown.  The  dalm  that  McDowdl  had  been 
seen  in  the  moontelns  after  his  alleged  dis- 
appearance was  evidently  given  but  little 
credence  by  the  Jury.  His  alibied  action  was 
so  remarkaUe  and  inconsistent  with  the  the- 
ory of  the  d^ense  that  McDowdl  was  in  hid- 
ing as  to  rmder  the  story  unworthy  of  bfr 
lief. 

But,  above  all  dse,  the  jury  were  the  sole 
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Jodges  of  dlspiited  facts,  and  tfae  facts  per' 
tainlnff  to  these  matters  were  In  dispute. 
TblB  ccrart  cannot  usurp  tbe  province  of  the 
Juy  whose  duty  It  Is  to  ascertain  the  truth 
tma  conflicting  testimony.  Tbe  Identity  <xt 
tbm  deceased  was  a  qneetlpn  for  the  Jury, 
and  we  cannot  lawfully,  under  tbe  circum- 
stances, for  there  was  ample  evidence  of 
ldentlflcatl(H],  interfere  with  that  conclusion. 
Bacbman  t.  People,  8  Colo.  472,  488,  9  Pac. 
4&i  21  Oye.  1028. 

3.  It  is  contoided  that  prejudicial  error 
arose  by  reason  of  the  rejection  and  accqtt* 
ance  at  cotaln  erldencfe 

(a)  A  witness  for  the  people^  Mrs.  Sadie 
Brary.  testified  without  objection  that  Jvbn 
Auamm  and  McDowell  "bed  a  fuss  one  even- 
ing when  we  was  working  there  the  last 
dme.  Ausmus  had  a  gun.  Ausmus  was  curs- 
tnc  McDowell.  Ansmns  came  Into  the  bouse 
and  sat  down,  and  held  tbe  gnn  In  his  lap." 
fibe  further  testified  that  Ansmns  stayed  at 
McDowell's  one  or  two  nights,  and  was  there 
•ereral  times,  but  did  not  fix  tfae  particular 
time  when  tbe  Quarrel  occurred.  Jacob  Joch^ 
Im,  called  for  the  defense,  testtfled  that  Aus- 
nnn  stayed  all  night  at  McDowell's  but  once 
while  Mrs.  Berry  was  there,  and  plalntlfTs 
In  error  undertook  to  prove  by  such  witness 
that  he  was  present  that  night,  and  that  no 
such  qnarrel  occurred.  Objection  to  tbe  tes- 
timony was  Interposed  and  sustained.  Tbe 
action  of  the  court  In  the  premises  Is  assign- 
ed as  error.  There  is  no  merit  In  the  assign- 
ment Mrs.  Berry  was  not  asked,  nor  did 
she  state,  who  was  present  at  the  time  the 
gun  play  occurred,  nor  did  she  fix  the  time, 
«cept  "one  evening."  Clearly  the  evidence 
offered  and  refused  was  not  admissible. 

(b)  Plaintiffs  In  error  offered  to  show  by 
D.  H.  Dalley  that  In  June,  1008,  he  bought 
of  McDowell  a  horse,  and  In  October,  1904, 
Charles  Cnrston  went  to  Dall^  and  claimed 
tbe  animal,  and  he  repurchased  the  horse  of 
Carston,  thus  showing,  as  counsel  contended, 
that  McDowell  was  guilty  of  having  stolen 
tfae  faorse,  and  tfaat  he  might  be  prosecuted, 
for  tbe  larc^ay  of  live  stock,  thus  establish* 
Ing  a  strong  motive  for  blm  to  conceal  fals 
wberea bouts.  Upon  objection,  the  court  re* 
fused  tbe  offered  testimony,  and  error  la  as- 
signed upon  the  action  of  the  court  We  do 
not  think  It  was  error  to  exdnde  this  tes- 
timony. It  was  In  no  wise  relevant  As  said 
by  tfae  court  In  excluding  It:  "If  It  were  es- 
tablished in  every  particular  as  stnmgly  as 
it  la  offered,  it  might  not  prove  anything  at 
aU."  It  was  not  shown  that  McDowell  had 
ever  beea  accused  or  charged  with  tbe  tb^ 
of  this  horse,  nor  did  the  allied  true  owner 
Uiereof  make  claim  to  It  until  months  aft- 
er McDowtil'a  disappearance;  Besides,  such 
evidence  ot  ownership  was  clearly  hearsay, 
and  was  Inadmissible  by  reason  thereof.  If 
tor  none  other. 

(c)  Plaintiffs  In  wnor  offered  to  prove  t^^ 
wttneai  GUbertMm  that  at  the  time  McDoweU 


filed  upon  his  homestead  he  stated  to  witness 
"that  he  didnt  care  about  the  land;  what 
he  wanted  was  the  control  of  the  water,  that, 
wh«i  be  got  ready  to  leave,  be  might  have  to 
leave  in  15  minutes  and  light  out"  to  which 
offer  objection  was  interposed  and  sustained, 
and  the  action  of  the  court  In  that  regard  con- 
stitutes one  of  the  alleged  errors  urged.  It 
Is  argued  that  this  Is  a  circumstance  In  sup- 
port of  the  statement  of  Ausmus  and  Moon 
made  to  Raugh  and  Monn,  the  catUemm,  to^ 
the  effect  that  McDowtil  was  hiding  out  In 
the  bills,  and  was  about  to  leare  the  country, 
and  was  aftwld  to  be  seen;  that  It  might 
have  had  scmie  weltfit  to  riiow  tbe  possibility 
of  fals  voluntary  departure  frmn  the  state  aa 
against  tbe  posslbUlty  of  bis  death.  Tbe  dec- 
larations offered  as  evidence  were  In  no  wise 
a  part  of  tbe  res  gests.  Tbey  were  not  ac- 
companied by  any  act  <tt  the  deceased  which 
they  mlt^t  diaracterlze  or  explain,  bnt  were 
mere  statements  of  a  posaibillty*  BUhop  In 
his  work  on  Criminal  Procedure  (Sd  Bd.)  | 
623,  after  stating  that  tbe  deceased  Is  not  a 
parly  to  the  prosecution  and  fals  utterances 
are  hearsay,  says:  "Tlie  declaratlona  of  the 
deceased,  as  of  any  other  third  person,  when 
not  of  the  res  gestse,  or  dying  declaratloni^ 
or  communicated  to  the  defendant  so  as  pos- 
sibly to  Influence  his  conduct  are  exduded 
by  rules  which  have  been  sni^sed  to  pro- 
mote Justice  on  the  whole,  at  all  events,  which 
have  become  parts  of  the  common  law  not 
within  the  discretion  of  the  conrta  to  set 
aside.  Hence  they  are  not  admissible."  In 
Commonwealth  v.  Felch,  132  Mass.  22,  the  de- 
fendant was  Indicted  for  murder  resulting 
from  abortion  produced  by  blnk  It  wasclelm- 
ed  by  the  defendant  that  tbe  deceased  bad 
performed  tbe  abortion  on  herself,  and.  In 
support  of  this  poBltloQ,  he  called  a  witness, 
and  offered  to  prove  that  a  short  time  before 
the  alleged  offense  the  deceased  told  her  that 
she  was  pregnant  by  one  Tltcomb,  and  that 
If  Titcomb  did  not  perform  an  <^>eratlon  to 
procure  a  miscarriage,  or  get  some  one  to  do 
so,  she  would  perfcurm  the  operation  on  her- 
self. The  offered  evidence  was  refused,  and 
the  Supreme  Court  In  upholding  the  ruling 
said:  "The  evidence  tendered  by  the  defend- 
ant In  this  case  Is  what  is  recognized  as  hear- 
say evidence.  Sudi  evidence  Is  generally  In- 
admissible. •  *  •  The  fact  that  the  pur- 
poses and  Intentions  of  the  deceased  would 
be.  If  known,  a  material  aid  In  coming  to  a 
correct  conclusion,  does  not  permit  such  pur- 
poses and  intentions  to  be  found  upon  Incom- 
petent  evidence.  •  •  •  If  the  government 
bad  called  Hughes  (tbe  witness)  and  offered 
to  prove  by  her  that  tbe  deceased  bad  told 
her  in  June  that  she  was  pregnant  by  the 
dtf endant  and  he  had  agreed  to  perform  the 
(^ration,  would  It  be  contended  that  the  fact 
thus  offered  to  be  established  could  be  proved 
by  that  evidence?"  So  la  tbe  case  at  bar. 
If  tbe  state  bad  called  this  Idaidcal  witness 
and  <Aered  to  prore  that  McDow^  bad  toUA 
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him  that  he,  HcDow^,  was  filing  npon  this 
homeetead  as  a  permanent  home,  that  he 
nerer  Intended  to  leave  It,  that  he  expected 
to  remain  and  die  In  that  home  and  cotmty. 
It  wtalnly  would  not  be  contended  that  snch 
atatementa  were  admissible.  In  61ebert 
People,  148  lU.  571,  82  N.  B.  431,  deceased 
had  died  from  poisoning.  The  defendants  of- 
fered to  prove  that  the  deceased  at  different 
times  within  a  year  of  hla  death,  and  prior 
to  his  last  siclcness,  which  resulted  In  his 
death,  made  threats  that  he  Intended  to  com- 
mit Buldde.  The  court  held,  after  reviewing 
numerona  anthorltles,  that  the  offered  evi- 
dence was  not  admissible,  saying:  "The  of- 
fered evidence  was  no  part  of  the  res  gee  tie. 
It  was  not  a  dying  declaration,  it  accompa- 
nied no  act,  it  characterized  no  transaction, 
and  we  are  aware  of  no  principle  apon  which 
it  was  admissible."  In  State  v.  Vlncrat,  2A 
Iowa,  570,  95  Am.  Dec  763,  It  was  hedd  In 
a  prosecution  for  murder,  in  which  one  theory 
of  the  defense  was  that  the  body  found  was 
not  that  of  the  person  with  the  murder  of 
whom  the  prisoner  stood  charged,  that  evi- 
dence that  sndtx  person,  before  he  left  home. 
Informed  the  witness  that  be  intended  soon 
to  leave  and  never  make  hlmeelf  known  to, 
or  be  heard  from  by,  his  family,  was  Inadmis- 
sible. 

(d)  George  H.  Klnft  a  handwriting  expert 
of  some  ao  years'  experience,  testified  in  ef- 
fect that  the  XX*S  attached  to  the  power  of 
attorney,  bill  of  sale,  and  receipt  hecelnbtf  ore 
rtferred  to,  witiiessed  fay  plaintiffe  In  error, 
were  In  his  <^^<m  not  made  McDeweU. 
He  reactaed  t3iiB  condnslon  by  congiarlng  cer- 
tain -H-'s,  admittedly  mode  1^  Md>oweU  on 
some  checks,  with  the  XX*8  appearing  upon 
the  powOT  of  attwn^,  bill  of  sale,  and  re- 
ceipt. While  admitting  that  said  King  was 
an  export  on  handwriting,  i^aintlfh  in  oror 
amtend  that  XX's  and  ++*B  are  not  the  sub- 
ject of  expert  tastlnuHiy,  and  that  the  witness 
did  not,  nor  could  any-  person,  qualify  as  an 
apert  thereon.  While  the  rule  established 
by  the  weight  of  authority  Is  that  the  decision 
of  the  trial  court  as  to  the  qualification  of 
an  expert  is  never  revised,  except  In  cases 
of  abuse,  It  Is  clearly  apparent  that,  if  sig- 
nature XX's  and  4+'8  be  not  the  subject  of 
expert  testimony,  permitting  such  relative 
thereto  Is  manifestly  an  abuse  which  would 
necessitate  a  reversal.  It  therefore  becomes 
imperative  that  we  determine  the  question 
presented.  We  are  clearly  of  the  opinion  tliat 
upon  reason  and  authority  the  XX's  and  -h-'s 
under  consideration  were  proper  subjects  for 
expert  testimony,  and  that  the  witness  quali- 
fied within  the  requirements  of  the  law.  An 
expert  is  <ma  who  has  supwior  knowledge  of 
a  subject,  and  is  therefore  able  to  afford  the 
tribunal  having  the  matter  under  considera- 
tion a  q^ecial  assistance,  and  his  knowledge 
may  hare  been  acquired  by  professi«ial,  sd- 
ttitlflc.  or  tedmicnl  training  or  by  iwactlcal 
experience  In  some  field  of  human  actlyltj 


conferring  on  him  an  eepedal  knowledge 
not  e^red  by  men  In  gmeraL  Bradftwd  r. 
People,  22  Ck^.  167,  48  Paa  1018;  17  Oy& 
p.  86.  It  was  shown  that  witness  had  a  large 
experience  in  OTwrniniTig  handwritings  and 
signatures  and  signature  marks  In  the  course 
of  his  business  In  (me  of  the  largest  banks  In 
the  city  ot  Denver;  that  he  had  read  and 
studied  all  books  accessible  on  handwriting 
and  expert  testimony  partalnlng  thereto ;  that 
his  position  In  the  bank  for  a  number  of 
years  had  been  such  as  to  make  him  a  skilled 
observer  In  such  lines.  Besides,  it  was  admit- 
ted that  he  was  qualified  as  an  expert  on 
handwriting.  Therefore  he  certainly  was 
qualified  as  an  e^mrt  on  XX's  and  -h-'s  form- 
ing a  signature,  for  the  latter  is  embodied 
In  the  former,  and  constitutes  a  part  thereof 
Section  4186,  par.  11,  Mills*  Ann.  St.,  ex- 
pressly  declares:  "That  in  all  cases  Trtien  the 
written  signature  of  any  person  is  required 
by  law,  it  shall  almys  mean  the  proper  hand- 
writing of  such  person,  or  In  case  he  Is  un- 
able to  write  hia  pro[>er  mai^."  Under  this 
statute  and  sectl<m  1746c,  Mills'  Ann.  St  Bev. 
Sui^.,  it  appears  that  signature  marks  are 
clearly  the  subject  of  expert  testimony.  But, 
Irrespective  of  the  statute,  a  signing  by  mark 
Is  a  "written  signature,"  and,  as  will  herein- 
after appear,  Is  the  subject  of  expwt  testl- 
numy.  Lawson  on  Bxpert  and  Opinion  Evi- 
dence, pw  296,  states  the  rule  as  follows: 
**Handwritlng  •  •  •  includes  a  martc  made 
1^  a  persm  anaUe  to  write,  and  all  writing 
done  1^  a  person  able  to  wrlte^  whether  his 
usual  hand  or  signature  or  not."  And  among 
the  illnstrationB  given  in  support  of  tiie  prop- 
osltlon  is  the  ftdlowing:  "A.  M.  is  sued  on 
a  bin  of  exdiang^  which  she  Had  indorsed 
with  her  mark ;  the  writing  'A.  U.,  her  mazk,' 
belBg  in  the  xdaintUCs  haiuLwritli^  W.  tes- 
tifies that  he  has  frequently  sem  A.  M.  make 
hw  mark,  pcdnta  out  some  pecnliarity  to  it, 
and  eiprcsses  the  opinl(m  that  the  nuitk  <m 
the  bUl  is  hers.  His  ofitaUm  Is  admiBsiblfr" 
The  author  supports  his  lUnstration  toj  the 
citation  of  authority. 

Several  cases  are  cited  by  plaintiffs  In  er- 
ror to  sustain  their  contention  that  4+'s  are 
not  the  subject  of  expert  testimony,  yet  they 
rely  principally  upon  the  case  of  In  re  Hop- 
kins' Will,  172  N.  T.  860,  866,  66  N.  S.  173, 
65  Lb  A.  A.  95,  92  Am.  St  Bep.  746.  The 
facts  In  that  case  were  a  paper  writing,  in 
the  hand  of  another,  purporting  to  be  the 
will  of  Bobert  B.  Hopkins,  with  the  signature 
in  hia  own  hand  attached  thereto,  but  can- 
celed by  14  nearly  {wrpendicular  marks  witli 
pen  and  Ink  drawn  across  the  letters  of  his 
signature,  was  under  consideration.  The  pre- 
sumption that  the  will  had  been  thus  revoked 
1^  the  testator  was  sought  to  be  overcome  by 
showing  that  the  14  marks  across  the  signa- 
ture were  not  made  by  Hopkins,  but  by  the 
hand  of  some  other  person.  Hie  court  in 
holding  that  expert  testimony  relative  there- 
to was  inadmissible  said:  "Wrae  these  marks 
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VrlUngfl^  within  the  meanlss  of  diapter  36 
of  the  Laws  of  1880,  and  chapter  655  of  the 
Laws  of  1888,  which  permit  the  comparison 
of  writings  by  experts?  The  Appellate  Divi- 
sion a[^>ears  to  be  of  the  opinion  that  they 
were.  But  we  do  not  onderstand  that  snch 
was  the  purpose  or  Intent  of  these  statutes. 
*  *  *  The  statutes  do  not  purport  nor 
were  they  Intended  to  change  the  meaning  of 
the  word  'writing'  as  It  had  theretoftfre  been 
nsed  or  understood,  or  to  authorize  compari- 
son with  anything  that  was  not  prevlonsly 
regarded  to  be  the  subject  of  comparison." 
In  the  opinion  various  authorities  are  dted 
and  reviewed,  and  it  is  said:  "An  expert 
may  doabtleas  be  able  to  determine  whether 
one  mark  Is  made  over  another,  whether  a 
mark  is  made  by  a  tremblli^  or  steady  hand, 
and.  If  familiar  with  Inks,  he  may  also  be 
able  to  determine  nearly  the  age  or  the  time 
that  the  writing  was  made.  It  has  also  been 
held  that  the  mark  of  an  individual  to  an  In- 
strument may  be  proved  by  those  who  have 
mea  him  make  his  mark  to  otlier  instruments 
where  the  mark  contains  some  peculiarity 
which  they  have  noticed  and  observed,  thus 
enabling  them  to  dlstlngnlsb  It  from  other 
marks.  Strong  v.  Brevrev,  17  Ala.  706 ;  Pais- 
ley V.  Snipes,  2  Brev.  (S.  G.)  200;  George  v. 
Surrey,  1  Moody  A  BCalkln  (Xtng.)  516.  But 
this  class  of  evidence  Is  dependent  upon  the 
familiarity  of  the  witnesses  with  the  pecul- 
iarities of  the  person  making  the  cross,  and 
Ifl  not  the  subject  of  the  opinion  of  experts 
whose  only  knowledge  or  familiarity  of  writ- 
ings Is  obtained  by  comparison."  It  will  be- 
observed  that,  while  the  court  concedes  that 
the  Bignatnre  mark  of  an  Individual  may  be 
proved  by  those  who  have  seen  him  make  his 
mark  to  other  instruments,  yet  it  is  said  this 
class  of  evidence  is  dependent  upon  the  fa- 
miliarity of  the  witness  with  the  peculiari- 
ties of  the  person  making  the  cross,  and  ifl 
not  tiie  subject  of  the  opinion  of  experts, 
whose  only  knowledge  or  familiarity  of  writ- 
ings is  obtained  by  comparison.  As  will  be 
se«i  from  a  careful  reading  of  that  case,  the 
discussion  of  the  admissibility  of  expert  tes- 
timony as  to  signatures  was  wholly  unneces- 
sary; the  matter  not  being  involved  In  the 
case.  A  material  distinction  exists  between 
marks  at  most  only  occasionally  made  and 
those  employed  continually  for  a  particular 
purpose.  Nor  do  we  consider  the  reascm  as- 
signed as  the  basis  for  the  admission  of  evi- 
dence of  rignature  marks  logically  sound.  It 
Is  obvious  that  if  a  person  sees  another  make 
bis  mark,  and  the  mark  contains  some  pe- 
culiarity which  such  person  observes,  thus 
enabling  him  to  distinguish  It  from  other 
marks,  when  he  testifies  to  such  mark,  he 
does  so  by  comparison  of  the  actual  mark  be- 
fore him  with  the  mental  picture  retained 
Whether  the  mark  Is  proved  by  one  who  has 
seen  the  particular  individual  make  bis  mark 
on  other  instrument  and  then  from  a  mem- 
ory impression  thus  acquired  and  possessed 
compares  it  with  the  instrument  in  question, 


or  by  one  dEllled  In  Judging  peculiarities, 
from  s  cconparlson  of  the  questioned  marks 
with  the  admittedly  authentic  marks,  the 
kind  of  proof  is  exactly  the  same.  In  either 
case  the  testimony  is  from  knowledge  acquired 
and  Is  by  comparison.  Our  own  opinion  is 
that  the  one  schooled  in  sagacious  observa- 
tion Is  better  able  to  speak  accurately  from 
the  knowledge  acquired  by  an  actual  study 
and  comparison  of  the  authentic  and  disputed 
Instruments  before  him  than  one  unskilled 
speaking  from  knowledge  acquired  by  means 
of  an  uncertain  mental  picture.  If  the  one 
who  has  seen  him  write  Is  able  to  Judge  of 
the  peculiarities  of  the  mark  and  from  memo- 
ry state  the  truth,  certainly  one  skilled  li* 
discovering  peculiarities  and  distinguishing 
features  is  competent  to  state  whether  such 
peculiarities  discovered  by  him  In  admittedly 
authentic  samples  are  present  or  lacking  in 
those  in  dispute.  In  Morrison  v.  Porter,  35 
Minn.  426,  29  N.  W.  64,  69  Am.  Sep.  331,  It  is 
said:  "In  such  cases  (of  acquaintance  by. see- 
ing the  person  write  or  by  correspondence) 
the  conception  of  the  Iiandwrltlng  retained 
in  the  mind  of  the  witnw  becomes  a  stand- 
ard for  comparison,  by  reference  to  which  his 
(pinion  is  formed,  and  given  In  evidence.  It 
would  seem  that  a  standard  generally  not 
less  satisfactory,  and  very  often  much  more 
satisfactory,  Is  afforded  by  the  opportunity 
for  eramlnlnft  side  by  sld^  the  writing  in 
dispute,  and  other  writings  of  onquestlDned 
authenticity."  We  are  not  unaware  that  in 
the  early  effiorts  to  introduce  the  last-named 
character  of  evldmce  a'dlsdnctlon  was  recog- 
nized between  that  species  of  evidence  desig- 
nated "comparlsrai  of  hands"  and  the  evi- 
dence tnm  those  who  had  seoi  the  person 
write,  and  that  In  some  courts,  as  -hereinbe- 
fore appears,  the  alibied  difference  Is  still 
pointed  ont  As  a  matter  of  fact;  at  certain 
stages  of  our  law  all  the  ways  of  proving 
handwriting  by  its  type,  wbUe  not  oitlrely 
repudiated,  were  greatly  jOlscountenanced  and 
strictly  limited  In  their  tis&  For  a  long  time 
the  only  acc^ted  mode  of  such  proof  was 
by  those  who  had  seen  the  person  write. 
Then  the  doctrine  was  announced,  relactant- 
ly  accepted,  but  finally  firmly  fixed,  that  a 
witness  was  proper  who  had  knowledge  based 
on  specimens  of  writing  seen  by  htm  and 
somehow  known  to  him  as  genuine,  otherwise 
than  by  seeing  them  written.  This  was  fol- 
lowed by  the  rule  permitting  such  perstms 
to  examine  disputed  writing  and  bring  Into 
court  the  specimens  they  knew  had  been  writ- 
ten, comparing  them,  and  stating  their  con- 
clusions as  to  their  similarity  or  dissimilari- 
ty. At  that  time  all  other  modes  of  testl: 
mony  relative  to  the  comparison  of  handwrit- 
ing were  excluded.  It  excluded  the  testimony 
of  experts  speaking  from  comparison,  hut 
eventually  science  and  art  and  the  advance- 
ment of  knowledge  forced  the  rule  that  a 
witness  skilled  In  writing  may  give  his  opin- 
ion hyi)othetlcally  on  specimens  shown  and 
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tbeir  gennlneDew  havlDg  been  admitted  or 
otheryrlse  proved.  Chapter  68;  Wlgmore  on 
Brldence. 

An  examination  of  many  cases  dted  or 
referred  to  In  aui^rt  of  tbe  contention  that 
XX'8  and  -H-'a  as  signature  marks  are  not  the 
snbject  of  expert  proof  discloses  that  no  at- 
tempt was  made  In  sach  cases  to  prove  the 
signature  mark.  On  the  other  hand,  the 
question  under  consideration  In  such  cases 
was  the  propriety  of  allowing  the  handwrit- 
ing of  tbe  maker  of  an  instrument  to  be 
proven,  Instead  of  proving  the  signature  of 
the  witness  to  the  execution  of  the  Instm- 
ment,  the  latter  having  signed  by  mark. 
In  George  r.  Surrey,  1  Moody  &  Malkln,  p. 
516,  M.  executed  an  Instrument  by  mark,  and, 
the  words  "Ann  Moore,  her  mark,"  being  In 
tbe  plalntUTs  hand,  a  witness  was  called  to 
prove  the  signing,  who  stated  he  had  fre- 
quently seen  Ann  Moore  make  her  mark  and 
so  sign  Instruments,  and  he  pointed  out  some 
peculiarity.  Tlndall,  C.  J.,  held  the  evidence 
proper  and  sufficient  In  the  case  of  Little 
V.  Rogers,  d9  Ga.  90.  24  g.  B.  856.  It  Is  said: 
"Promlasory  notes  found  among  the  papers 
of  an  Illiterate  deceased  person,  purporting 
to  have  been  signed  by  him  with  his  mark 
and  wbidi  he  bad  paid,  are  on  the  trial  of 
an  action  ^Inst  his  administrator  upon 
another  promissory  note  also  purporting  to 
have  been  signed  by  the  Intestate  with  his' 
mark  admissible  In  evidence  for  tbe  purpose 
of  comparing  the  marks  on  these  notes  with 
that  affixed  to  the  note  In  suit;  the  defense 
to  the  action  being  that  this  latter  note  was 
a  forgery."  In  Strong  v.  Brewer,  17  Ala. 
706,  710,  an  Instrument  was  in  question  sign- 
ed by  Elizabeth  Brewer,  who  could  write, 
and  purporting  to  be  signed  by  Isaac  Brewer, 
her  husband,  by  making  his  mark  in  the 
shape  of  a  cross;  his  name  being  written  at 
length  by  some  other  person.  The  son  of  the 
Brewers  was  introduced  as  a  witness  and  tea- 
tlQed  to  the  handwriting  of  his  mother,  and 
stated  that  he  kneff  the  mark  of  his  father, 
and  that  the  mark  attached  to  the  foot  of 
the  instrument  he  believed  to  be  his  father's 
mark.  This  mode  of  proving  the  Instrument 
was  objected  to  on  the  ground  that  a  mark, 
dtfterlng  from  an  ordinary  signature,  could 
not  be  proved  in  the  manner  proposed.  The 
objection  was  overruled,  and  the  appellate 
court  In  maintaining  tbe  ruling  expressed  It- 
self as  follows:  "The  general  rule  which  ad* 
mits  of  proof  of  the  handwriting  of  a  party 
is  founded  on  the  reason  that  in  every  per- 
son's manner  of  vrlting  there  is  a  peculiar 
prevailing  character,  which  distinguishes  it 
from  the  handwriting  of  every  other  p^non, 
and  therefore  that  one  who  knows  the  hasd- 
wrltlng  of  tbe  party  is  competent  to  testify 
to  it  This  kind  of  evidence,  too,  like  all 
other  probable  evidence,  admits  of  every 
d^ree,  from  the  lowest  presumption  to  the 
highest  moral  certainty.  1  PfaiU  Bv.  484. 
The  degree  of  we^ht  to  be  attached  to  it  de- 
puidB,  not  only  upon  the  <^ractw  of  the 


witness,  but  also  upon  the  opportunity  he 
has  had  of  acquiring  a  knowledge  of  the  par- 
ty's handwriting.  It  may  be  more  difficult 
to  acquire  a  knowledge  of  a  simple  mark  by 
which  an  Illiterate  man  executes  a  deed  than 
the  knowledge  of  the  handwriting  of  one  who 
can  write  his  name  In  full,  but  we  cannot 
perceive  why  It  may  not  be  done.  In  sonw 
Instances  the  peculiarity  may  be  as  strong  as 
that  which  marks  the  characters  of  one  who 
can  write,  and  in  other  Instances  not  p^ 
haps  so  great;  yet  in  all  we  apprehend 
would  be  found  something  distinct  and  pe- 
culiar, which  would  ^able  one  who  bad  fre* 
quently  seen  the  party  make  his  mark  to 
know  it  We  can,  therefore,  see  no  reason 
why  one  who  has  frequently  se^  a  party 
make  his  mark  to  deeds  or  othw  wrltinga. 
and  who  can  testify  that  he  believes  that  he 
knows  it,  may  not  be  permitted  to  prove  the 
execution  of  a  deed  thus  subscribed.  We  are 
somewhat  surprised  that  we  can  find  but 
one  case  in  which  this  question  arose,  and 
that  Is  tbe  case  of  George  v.  Surrey,  1  Mood, 
aud  Malk.  516,  referred  to  in  Gowen  and 
HlU's  notes  to  3  Phil.  Ev.  1323,  In  which  it 
was  held  that  a  witness  who  had  seen  the 
party  whose  signature  he  was  called  to  prove 
make  her  mark  might  be  permitted  to  tes- 
tis to  the  execution  of  the  Instrument  We 
do  not  think  the  court  erred  in  admitting 
this  evidence.  It  could  not  be  rejected  as  11- 
l^al.  but  its  weight  was  for  tbe  jury."  In 
ShlQkle  V.  Crock,  17  Pa.  159,  162,  cited  In 
support  of  the  contention  that  signature 
marks  cannot  be  the  subject  of  expert  evi- 
dence, it  is  nevertheless  said:  "Where  a 
mark  on  inflection  appears  to  have  nothing 
in  Its  construction  to  distinguish  It  from  the 
ordinary  marks  used  by  Illiterate  persons  to 
authenticate  their  contracts.  It  Is  not  the  sub- 
ject of  this  description  of  evidence."  In 
State  V.  Byrd,  93  N.  C  624,  626.  it  Is  said: 
"While  generally  a  mere  cross-mark  employ- 
ed by  a  person,  who  cannot  write,  as  evi- 
dence that  he  executed  a  paper  writing  to 
which  It  Is  affixed,  cannot  be  provm,  yet  a 
person  may  have  a  mark  so  peculiar  and  so 
uniformly  used  by  him  for  such  purpose  as 
that  It  may  become  well-known  as  bis  mark, 
and  may  be  proven  Just  as 'the  signature  of 
one  who  writes  may  be  proven  to  be  hia  own 
handwriting."  And  to  Travers  v.  Snyder,  38 
111.  App.  379,  which  evidently  forms  the  basis 
for  the  language  in  Re  Hopkins*  Will,  snpra, 
it  is  said:  "It  seems  to  us  that  it  would  be 
very  unsafe,  and  lead  to  dangerous  results, 
to  allow  Buch  comparisons  (by  experts  of 
signatare  marks)  to  be  made  and  taken  as 
evidence,  nnlees  at  least  some  proof  were 
made  that  the  defendant's  mark  had  some 
established  characteristics,  like  a  handwrit- 
ing, that  would  enable  it  to  be  recognised." 
We  consider  the  true  rule  is  announced  to 
State  T.  Tice,  80  Or.  457,  462,  48  Pac.  307, 
868.  where,  after  reviewing  many  authorities, 
it  Is  said:  'S^onsidering  the  manner  in  whldi 
maAs  of  persons  tocapable  of  writing  tli^ 
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ovn  signatures  are  nanally  made  by  merely 
toDchl&K  the  pen  while  tbe  scrivener  forms 
tbe  character,  it  la  a  matter  of  doubtful  pro- 
priety whether  any  person  onght  to  be  al- 
lowed as  a  matter  of  evidence  to  Identify 
such  a  mark  as  a  handwriting;  but  the 
mark  of  some  persons  by  reason  of  methods 
of  their  own  adoption  In  Its  formation  and 
Its  Inherent  peculiarities  might  be  capable  of 
Identiflcation,  and  we  are  of  the  opinion  that 
such  erldence  ought  to  be  permitted  to  go  to 
tbe  Jury;  but  the  attending  circnmstances 
touching  the  habits  of  the  person  whose  mark 
Is  In  the  balance,  his  accustomed  manner  of 
making  the  same,  and  the  peculiarities  at- 
tradlng  it  which  render  It  capable  of  Identifi- 
cation should  be  carefully  considered  and 
scrutinized  In  determining  the  weight  to  be 
ascribed  thereto."  In  the  case  at  bar  the  de- 
ceased's mark  has  many  peculiarities  and 
was  apparently  so  uniformly  used  by  him 
for  BU^ii  puriwses  as  to  make  It  well  known 
as  his  mark.  It  is  clearly  evident  from  the 
enlarged  photographs  and  the  samples  In 
evidence  that  his  conception  of  a  cross  was 
the  Greek  cruclflz,  and  such  cross  was  his 
adopted  signature  Tbts  evidence  was  prop- 
erly admitted.  The  weight  to  be  attached 
to  it  was  for  the  Jur^  under  proper  Instruc- 
tions of  the  court. 

4.  It  Is  argued  that  the  court  erred  la  not 
setting  aside  the  verdict  of  the  jury  by  rea- 
son of  the  prejudging  of  tbe  case  by  a  Juror- 
Hugh  Stoops.  Affidavits  and  oral  evidence 
of  the  Juror  and  others  were  taken  by  the 
court  on  the  subject,  and  the  matter  at  issue 
in  that  respect,  was  fully  passed  upon  by  the 
trial  court  Under  the  doctrine  announced 
lu  Smith  et  aL  v.  People,  39  Colo.  202,  207, 
88  Pac.  1072,  tbe  matter  Is  not  debatable 
hercb  Besides  we  have  examined  the  record 
here  and  there  is  not  sufficient  evidence  to 
Justify  a  conclusl<m  dlffermt  from  that  reach- 
ed 1^  the  trial  court 

G.  Instruction  No.  21  Is  as  follows:  "Tou 
are  further  Instructed  that,  while  In  all  crim- 
inal cases  wherein  a  conspiracy  has  been 
shown  beyond  a  reasonable  doubt  to  exist 
any  act,  statement,  or  declaration  by  one  of 
the  ccHOsplratorB,  done  or  made  In  further- 
ance of  the  objects  of  the  conspiracy  during 
the  existence  of  the  conspiracy,  is  admissible 
not  imly  against  the  one  making  such  state- 
ment, but  against  his  co-conspirator,  yet  this 
rule  Is  limited  to  such  act  or  statement  as 
was  done  or  made  prior  to  the  time  when  the 
conspiracy  came  to  an  end,  and  that  when 
the  conspiracy  Is  at  an  end,  whether  by  ac- 
comidlshment  or  abandonment,  such  acts  or 
statements  of  one  conspirator  shall  be  taken 
and  cwsldered  only  as  against  the  one  mak- 
ing them ;  but  gvch  act*  or  atatementM  whm 
90  proven  and  «o  admUHble,  it  made  agaimt 
interest,  are  pretumed  in  law  to  be  true  hjf 
reaaon  tftefeof."  It  Is  cwtended  that  the 
portkm  of  the  Instruction  appearing  In  italics 
is  radically  wrong,  and,  onbodylng  it  in  the 
court's  diarge  to  the  Jury,  omstltutes  rever- 


sible error.  Counsel  argue  that  by  this  por-  , 
tlon  of  the  charge  the  Jury  was  precluded 
from  passing  upon  the  truth  or  falsity  of  an 
alleged  admission  of  defendant  Moon  receiv- 
ed In  evidence,  and  that  the  words  used  was 
a  prejudicial  comment  by  tbe  court  upon  the 
weight  of  the  evidence.  It  is  argued  that 
prior  dedslouB  of  this  court  sharply  dis- 
criminate between  presumptions  of  law  and 
presumptions  of  fact,  that  whenever  a  "pre- 
sumption of  fact"  Is  given  by  the  court  as 
a  "presumption  of  law"  it  Is  such  error  as 
will  necessitate  a  reversal,  and  that  the  pre- 
sumption of  the  truth  of  an  admission  agalniPt 
interest  Is  a  "presumption  of  fact,"  and  not 
of  law.  There  can  be  no  doubt  that  some  de- 
cisions of  this  court,  namely,  Plncher  v. 
People,  26  Colo.  169,  170,  56  Pac.  902,  Van 
Straaten  v.  People,  26  Colo.  184,  56  Pac.  905, 
Nllan  V.  People,  27  Colo.  207.  212,  60  Pac. 
485,  and  perhaps  others,  have  recognized  a 
distinction  between  the  soKUilIed  "presump- 
tions of  fact"  and  **presumptlons  of  law," 
and  condemned  the  use  of  the  latter  and  ap- 
proved the  former  when  applied  to  disputable 
facts.  While  conceding  that  the  above  ap- 
pears to  be  the  doctrine  announced  by  this 
court,  the  writer  of  this  opinion  entertains 
a  different  view  of  the  meaning  of  the  words 
"presumption  of  law,"  and  would  be  willing 
to  overrule  such  decisions  in  that  respect, 
and  approve  the  instruction  here  In  question. 
Other  members  of  this  court  are,  however, 
averse  to  modifying  the  rule  announced  in 
those  cases,  but  prefer  to  sustain  the  Instruc- 
tion upon  other  grounds  hereinafter  stated, 
which  also  a[^>ear  to  my  mind  sufficient  for 
that  purpose.  I  deem  It  proper,  howev«,  be- 
fore stating  those  reasons,  to  briefly  state 
my  views  relatlw  to  the  phrases  "presump- 
tion of  fact"  and  "presumption  of  law."  It 
appears  to  me  that  the  attempted  distinction 
between  a  "presumption  of  law"  and  the  so- 
called  "presumption  of  fact"  Is  often  so  meta- 
physical, subtle,  and  shadowy  as  to  elude 
analysis.  The  adjudications  upon  the  sub- 
ject are  numerous  and  discordant  As  de- 
clared In  Best  on  Evidence,  SS  813,  327:  "We 
find  the  same  presumption  spoken  of  by 
Judges  sometimes  as  presumption  of  law, 
sometimes  as  a  presumption  of  fact,  smne- 
tlmes  as  a  presumption  which  Juries  should 
be  advised  to  make,  and  sometimes  as  one 
which  It  was  obligatory  on  them  to  make." 
It  is  therefore  not  remarkable,  nor  is  it  the 
subject  of  Just  criticism,  that  in  tbe  use  of 
the  puzzling  and  unlnstructlve  term  "pre- 
sumption of  fact"  and  in  the  attempted  classi- 
fication of  presumptions  this  court,  in  com- 
mon with  other  courts,  has  made  an  apparent 
distinction  when  in  reality  none  existed.  I 
am  convinced  that  logically  there  Is  no  such 
thing  as  a  "presumption  of  fact"  A  q)eclflc 
Inference  Is  repeatedly  drawn  from  a  recur- 
ring state  ot  facts,  and  from  mnA  inferences 
so  drawn  a  rule  called  a  presumption  may 
be  established.  Or  It  may  be  the  rules  are 
based  on  general  experience  or  ]^r<AabUitr 
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of  any  kind,  or  merdy  oo  policy  and  conTon- 
leoce.  Preamnptlons  In  Jndldal  lowednre  ar« 
rales  wblcb  aflBome  the  tnith  of  eerbiin  mat- 
tora  for  the  pnrpoae  of  some  given  Inqplry. 
TTptm  whatever  baeli  they  rest  thcT  <V>erate 
In  advance  of  evldoice  or  ai^nmen^  or,  ir^ 
respective  of  each,  by  taking  the  same  for 
granted,  by  assnmlng  Its  ezlstCTce.  Prof. 
Thayer  In  bis  Prel.  Tieat  on  Bvl.  at  the 
Common  Lav,  pi  880,  dedarea  that:  **An  pre- 
snmptions,  other  than  the  mem  nantedmlcal 
recognition  by  courts  of  <»dlnary  processes 
tjt  reasoning,  are  I3ie  sol^ect  of  roles  of  pre* 
snmptlonB;  and  these  rales,  of  whatever 
varying  degrees  of  stringency  and  exactness 
of  appHcatlon.  •  •  •  all  •  •  •  belong 
to  the  law,  and  are  rales  of  law."  Hence 
I3iey  mnst  be  "presumptions  of  law."  And 
Prof.  Wlgmore  In  his  work  on  Evidence  (sec- 
tion 2491)  asserts  that:  "The  distinction  be- 
tween presnmptlcxis  'of  law'  and  presnmp- 
tlons  'of  factf  Is  In  traOi  the  difference  be* 
tweoi  things  that  are  In  reality  presumptions 

*  *  *  and  things  that  are  not  pranmp- 
UODS  at  alL  A  presumption  *  *  -  *  is  in 
Its  diaractolstle  feature  a  rale  of  Jaw. 

*  *  *  The  distinction  between  preanmp- 
tltms  of  fact  and  of  law  was  a  mere  bwrow- 
Ing  of  mlsa^lled  omtinental  terms.  Thme 
Is  In  truth  but  one  kind  of  presnmpt^; 
and  the  term  'i»esnmptl<m  of  foct*  should  be 
discarded  as  useless  and  confusing.*'  The  so- 
called  presumption  *'of  fact"  Is  always  an 
act  ot  reasoning,  a  deduction  mad^  whereas 
a  rell  - presumption— tiurt  Is,  a  presumption 
'*of  law**— Is  idmply  a  rale  ai^lled.  In  pre- 
sumptlcms  there  is  no  Inference,  but  the  pre- 
sumption is  the  result  usually  ot  previous 
Inferences  ascertained  from  like  facts.  Tbe 
rule  assumed  applies  or  attaches  to  certain 
circumstances  when  proved,  and  Is  In  no  wise 
deduced  from  them.  The  rule  of  law  which 
Is  the  presumption  may  be,  and  usually  is, 
the  result  of  recurring  deductions  from  the 
same  class  of  facts.  "Many  facts  and  groups 
of  facts  often  recur,  and,  when  a  body  of 
men  with  a  continuous  tradition  has  ca^ed 
on  for  some  length  of  time  this  process  of 
reasoning  upon  facts  that  often  repeat  them- 
selves, they  cut  short  the  process  and  lay 
down  a  rule.  To  such  focts  they  affix  by  a 
general  declaration  the  character  and  opera- 
tion which  common  exiMrtence  has  assigned 
to  them."  Thayer's  Prel.  Treat  on  Bvi.  p. 
326.  Thus  the  recurring  facts,  that  each  in- 
dividual possesses  the  ordinary  human  facul- 
ties, that  Individuals  are  sane,  that  men  are 
innocent  of  willful  violations  of  the  law, 
that  one  Intends  the  natural  end  probable 
consequence  of  his  own  acta,  that  a  child 
born  fn  wedlock  is  legitimate,  that  an  admis- 
sion against  Interest  is  trae — ^resulted,  for 
the  convenience  of  man.  In  presumptions  es- 
tablishing prima  fade  the  affirmative  of  such 
facts  without  proof,  and  constitute  a  rule  of 
law  In  the  particular  case  a^^lled,  and  In 
no  sense  a  presumption  of  fact  therein.  The 
fact  or  the  deduction  from  the  facts  in  evi- 


dence In  the  particular  buinlry  may  be  others 
wise  tiian  t3ie  presomptlon.  To  say  tiiat  « 
certain  thing  is  '^  xHresumpthm  ot  faetr  Is 
to  attempt  to  mandamus  the  htunan  mind. 
One  mind  may  infer  from  certain  facts  a 
different  result  than  that  deduced  from  the 
same  facta  by  another  mind.  For  a  court 
to  advhK  a  jury  that  a  cntaln  thing  is  a 
presumption  "ot  fact,"  and  not  "at  law,"  and 
that  they  are  at  liberty  to  presume  cer- 
tain tbing^  from  facts  in  evidence,  is  more 
nearly  a  ommiait  uptm  the  wdght  of  evi- 
dence than  to  advise  tbtA  **tb»  law  pre- 
Bumei^  c«taln  things  when  certain  facts  are 
proven.  tTnder  the  last  example  the  rales 
of  law  applied  have  only  assnmed  or  brought 
before  the  jury  tiie  e^denoe  of  ui  ulti- 
mate fact,  bat  left  to  tiie  Juty  the  duty 
of  drawing  conclusions  of  fact  from  the  evi- 
dence so  before  them ;  whereas.  In  the  former 
example  the  court  suggests,  Intimates,  and 
points  out  to  the  Jury  what  inferences  may 
be  drawn. 

Segn^ted  from  the  other  parts  of  tlie 
court's  chai^  to  the  jury,  we  all  concnr  in 
the  conclusion  that,  under  the  doctrine  an- 
nounced In  the  previous  decisions  of  this 
court  heretofore  refvred  to,  the  Instractlon 
would  be  wroneons  for  the  reasons  f^ich 
counsel  advance,  but  th»  majority  of  the 
court  does  not  consider  It— when  read  with 
the  entire  charge— subject  to  that  objection. 
It  Is  to  be  observed  that  the  Instractlm  In 
which  the  objectionable  words  are  used  is 
an  abstract  statmoit  of  the  law  on  the 
subject  of  tiie  admlaslblllty  In  evidence  oi 
the  acts  and  declarations  by  one  of  two  or 
more  conspirators;  when  thc^  are  to  be 
taken  as  against  one,  and  when  against  all. 
No  attraapt  ther^  Is  made  by  the  court  to 
apply  the  law  to  the  facts  of  tbe  case  In 
hand.  But  tn  a  BiU)6ea«ent  Instractlon— No. 
27 — tbe  law  concerning  the  acts  and  state- 
ments of  a  conspirator  and  theto  effect  which 
w^  abstractly  given  In  No.  21  was  correct- 
ly applied  to  the  facts  In  this  case.  We 
ther^ore  have  In  Na  21  an  abstract  state- 
ment of  the  law,  and  In  No.  27  Its  concrete 
application.  If,  as  we  have  said,  the  Instruc- 
tion  stood  alone,  it  would  be  objectionable 
as  an  Invasion  of  the  provhice  ot  the  jury, 
but,  when  the  court  came  to  ai^ly  the  law 
to  the  facts  of  the  case.  It  correctly  told  the 
jury,  In  effect,  that  the  statement  of  the  de- 
fendant Moon,  an  alleged  conspirator,  to 
which  statement  counsel  for  defemdante  say 
the  law  .was  to  be  applied,  Is  not  a  subject 
for  their  consideration  at  all,  unless  corrob- 
orated by  other  evidence.  In  Na  27  the  jury- 
are  apeciflcally  told  that  even  though  they 
might  believe  beyond  a  reasonable  doubt  that 
defendant  Moon  made  the  statement  testified 
to,  they  were  to  acquit  him,  unless  there  was 
corroborative  evidence  of  said  admission. 
This  was  Immediately  followed  In  instrac- 
tlon No.  28  by  explicit  language,  In  the  usual 
words,  that  the  Jury  are  the  sole  judges  of 
the  credibility  of  wltneasea,  and  the  weight 
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of  all  evidence  **and  the  facts  establlBhed 
by  the  evidence."  It  1b  therefore  clear  that 
no  prejudice  to  defendants  or  either  of  them 
resQlted  In  giving  Instmctlon  No.  21.  Cov- 
ington T.  People,  36  Colo.  183,  85  Pac.  832, 
and  Keady  v.  People,  S2  Colo.  67,  74  Pac. 
882,  66  Ll  R.  A.  858,  support  this  conclnslon. 
In  the  latter  case  defendant  Keady  was  con* 
Ticted  of  an  assault  with  Intent  to  murder. 
He  complained  of  three  instructions  on  mal- 
ice, because,  as  he  stated,  the  Jury  was  told 
thereby  that  the  law  Implied  malice  from 
certain  acts  and  conduct,  whereas  malice  is 
always  for  the  Jury.  '  Those  instructions 
were  merely  abstract  propositions  of  law, 
and  were  in  the  particular  noted  as  objec- 
tionable as  instruction  No.  21  here,  and  yet 
this  conrt  held  that  In  other  instructions  In 
which  the  court  applied  the  law  to  the  facts 
of  the  case  the  court  tiiereby  limited  the  al- 
leged Implication  that  the  Jury  should  as  a 
matter  of  law  imply  malice  by  directions 
that  they  were  the  sole  Judges  whether  as  a 
matter  of  fact  malice  was  proved.  Certainly 
the  truth  or  falsity  of  the  admission  and 
the  weltftit  which  should  be  given  to  it  are 
all  qnestlonB  peculiarly  within  the  province 
of  the  Jury  to  determine,  and  were  so  left 
by  the  Instruction  In  questiou  and  the  entire 
charge  given  to  the  Jury.  Whether  any  ad- 
missions at  all  were  made  or  proven  is  left 
to  the  Jury.  Whether  such  statements,  U 
made,  were  against  Interest  Is  likewise  left 
to  their  determination.  No  Intimation  Is 
made  as  to  the  weight  to  be  given  such  ad- 
missions. The  Jury  are  simply  told  that,  If 
any  admissions  against  interest  were  proven 
to  hare  been  made,  then  th^  "are  presumed 
In  law**  to  be  true,  but  the  credibility  of  the 
witnesses  so  testifying,  or  whether  such  ad- 
miwions  were  really  made,  or  whether  they 
were  against  interest  and  the  weight  to  be 
given  them,  was  by  other  proper  instruc- 
tions  1^  to  the  determination  of  the  Jury. 
If  contrary  evidence  adduced,  or  the  circum- 
stances of  the  case  showed  the  nontruth  of 
■Dcb  admissions,  the  presumption  would  nec- 
essarily disappear,  for  the  conrt.  In  instruction 
No.  28,  expressly  told  the  Jury  that  they  were 
the  **B0le  Judges  of  the  credibill^  of  the  wit- 
nesses, and  the  weight  of  the  evidence  and 
the  fecta  established  by  the  evidence." 

We  have  carefully  considered  the  record, 
the  assignments  of  error  based  thereon,  and 
the  arguments  of  counsel  In  support  of  tbeir 
respective  positions,  and  are  fully  persuaded 
ttiat  the  facts  and  circumstances  of  the  case 
were,  and  are,  sufficient  to  remove  every  ra- 
tional doubt,  and  convince  the  mind  that 
Idaintiffs  In  error  are  guilty  of  the  offense 
as  charged.  It  may  be  barely  possible  that 
the  crime  alleged  was  never  committed,  but 
ontll  the  faculties  of  man  are  unfolded  and 
expanded  so  that  all  things  are  known  we 
must  act  on  circumstances  as  they  appear, 
logical  deductions  made  and  presumptive 
proof,  or  leave  the  worst  crimes  unpunished. 
The  entire  recwd  satisfies  our  minds  that 


the  plaintiffs  In  error  have  had  a  fair  trial 
under  the  law,  fully  and  fairly  applied  to  the 
facts  of  the  case,  and  have  not  been  preju- 
diced In  any  substantia]  rights,  and  that  the 
Judgment  of  conviction  herein  ought  to  be, 
and  is,  accordingly  affirmed. 
Judgment  affirmed. 

STEELE],  a  J.,  and  MtJSSER,  7..  concur. 
CAMPBELL,  J.,  specially  concurs.  OAB- 
BBRT  and  BAILBT,  JJ.,  dissent  Him  J-. 
not  participating. 

CAMPBELL,  J.  (spedally  concurring).  I 
concur  In  the  affirmance  of  the  Judgment 
If  It  can  be  Justly  said  that  Uw  answer 
which  Mr.  Justice  WHITE  In  his  opinion 
makes  to  the  objections  Interposed  to  In- 
struction No.  21  Is  not  based  on  tenable 
grounds — as  to  wiilch  no  opinion  is  here  ex- 
pressed— yet.  If  it  be  Illogical,  the  same  re- 
sult that  prejudice  to  defendants  did  not 
result  may  be  reached  by  another  line  of 
reasoning  which  commends  Itself  to  myjudg- 
ment  If  under  the  doctrine  announced  by 
this  court  in  Fincher  v.  People,  26  Colo.  169, 
56  Pac.  902,  Van  Straaten  v.  People,  26  Colo. 
184,  56  Pac.  906.  and  Nllan  v.  People,  27 
Coio.  206.  60  Pac.  485,  the  instmctlon  con- 
sidered as  a  whole  is  to  be  taken*  as  a  com- 
ment upon  the  evidence,  or  was  calculated 
to  Induce  the  Jury  to  believe  that  the  court 
meant  them  to  nnderstasd  that  such  acts 
and  statements  should  be  r^rded  by  tbem 
as  true,  or,  as  matter  of  law,  that  they 
should  have  weight  with  the  Jury  in  their 
deliberations  without  reference  to  what  the 
Jury  as  matter  of  fact  thought  about  them, 
then  it  Is  probably  true,  and  I  am  Inclined 
to  that  view  that  harm  was  done  to  the  de- 
fendants. Bnt,  If  the  Instruction  was  not 
Intended  by  the  court  as  a  comment  upon  the 
evidence  and  was  not  so  understood  by  the 
Jurors,  defendants  cannot  complaint  of  It. 
Let  us  analyze  this  Instruction.  In  it  the 
court  was  considering  the  general  subject  of 
conspiracy.  The  general  rule  is  that  acts 
and  statements  of  one  party  are  not  compe- 
tent evidence  against  a  coparty,  except  in 
cases  of  Identity  of  Interest,  as  by  agency, 
conspiracy,  or  common  design.  There  was 
evidence  in  this  case  tending  to  prove  a  con- 
spiracy of  defendants  with  other  parties, 
and  of  acta  and  statements  of  one  of  them, 
against  interest,  In  furtherance  of  the  con- 
spiracy. The  trial  court  In  this  Instruction 
was  merely  declaring  In  abstract  terms  the 
law  concerning  the  admissibility  of  the  dec- 
larations and  conduct  of  one  conspirator, 
pointing  out  when  It  is  to  be  taken  against 
the  one  and  when  against  all.  Hie  court, 
then,  though  there  may  have  been  no  neces- 
sity therefor,  stated  to  the  Jury  the  rule  of 
law  by  which  it  was  governed  In  admitting 
evidence  of  this  character,  and  said.  In  ef- 
fect, that  this  rule  required  its  reception 
because  of  the  presumption  of  Its  truth.  This 
language,  however,  in  the  connection  in  which 
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It  Is  «nployed,  and  apon  the  subject  to 
which  the  conrt  was  speaking,  is  not  equiva- 
lent to  a  comment  on  the  weight  which  the 
Jury  is  to  give  to  the  conspirators'  acts  and 
statements  after  they  are  admitted  In  evi- 
dence by  the  court  Probability  Is  lent  to 
this  conclusion,  that  the  court  was  speaking 
only  of  tbe  admlsslbflity,  and  not  the  weight, 
of  this  evidence,  and  that  the  Jury  so  under- 
stood, by  the  fact  that  in  instruction  No.  27 
tbe  court  proceeded  to  apply  the  law  on  this 
subject  to  the  facts  of  the  case  In  such  a 
"way  as  clearly  to  indicate  to  the  Jury  thst 
they  must  find  the  facts  for  themselvra,  and 
give  them  the  weight  tbey  thought  they  ought 
to  have.  Elsewhere  In  the  charge  and  In 
Instruction  No.  28,  by  appropriate  Instmo- 
tlons,  the  Jury  were  toid>tbat  they  were  the 
"sole  Judges  of  the  credlhUity  of  the  wit- 
nesses and  of  tbe  weight  of  the  evidence  and 
the  facts  establtehed  by  the  evidence,"  which, 
of  course,  includes  statements  and  admissions 
of  tbe  alleged  conspiracy.  The  most  that  can 
be  said  in  behalf  tit  plalntlfEs  in  error  Is  that 
the  court  might  well  have  exprestiy  added 
the  caution  to  the  Jury  that  tbe  presumption 
referred  to  in  the  instruction  was  one  by 
wbicta  the  court  was  governed  in  tbe  admls- 
slbllity  of  evidence.  Of  this  nondlrection, 
however,  ^defendants  may  not  complain  In 
the  absence  of  a  request  therefor.  To  sum 
up,  the  court  did  not  comment  upon  the 
weight  of  evidence.  The  legal  presumption 
mentioned  was  one  which  the  Jury  must 
have  understood,  for  the  reasons  already 
given,  as  applicable  only  to  the  function  of 
the  conrt  in  Its  ruling  upon  the  competency 
and  admissibility  of  evidence,  and  not  to 
that  of  the  Jury  In  passing  od  its  welcbt 
and  sufDclency. 

On  Petition  tm  Behearlng. 

OABBBBT,  J.  (dissenting.  When  tbe 
original  opinion  was  handed  down,  I  con* 
curred  in  tiie  conclusion  then  reached*  tliat 
Instmction  No.  21  was  not  erroneoitf;  but 
upon  further  omsideration  I  am  convinced 
that  It  is,  that  It  is  not  supported  by  au- 
thority, and.  In  fact,  when  carefully  consid- 
ered, cannot  be  the  law. 

It  Is  the  province  of  the  conrt  in  the  first 
instance  to  determine  whether  or  not  the 
foundation  has  been  laid  wMch  renders  tes- 
tlmoi^  of  tbe  character  mentioned  in  the 
InstmctlMi  competent  If  the  trial  Judge 
determines  that  the  proper  foundation  has 
been  laid,  tbe  testimony  Is  admitted  npon 
tbe  theory  that  a  rational  person  will  not 
perform  acts  or  make  statements  tending  to 
prove  that  he  Is  guilty  of  the  offense  for 
wblcb  be  la  on  trial,  unless  such  acts  were 
committed  In  furtherance  of  a  common  de- 
sign, or  the  Btatemoits  attributed  to  him 
were  tme.  But  this  estimate  of  the  truth 
of  such  testimony  extends  no  further  than 
to  render  it  admissible.  Beyond  this  It  is 
not  aided  by  any  presumption  of  its  truth. 
In  the  very  nature  of  things  the  rule  cannot 


be  otherwise.  Acts  and  statements  may  be 
proved  which  tend  to  establish  the  guilt  of 
the  accused,  and  yet  when  considered  In 
connection  with  other  circumstances  In  evi- 
dence, are  so  InconslsteiU  or  Improbable  that 
their  mrobative  force  is  raititled  to  little  or 
no  weight 

In  the  case  at  bar  the  trial  court,  after 
advising  ISxe  Jury  under  what  circumstances 
the  acts  and  statements  of  the  accused  as 
co-conspirators  were  admissible  as  against 
each  other,  saya,  "But  sucb  acts  or  state- 
ments, wboi  so  proToi  and  so  admissible. 
If  made  against  iirtereit,  are  presumed  in 
law  to  be  troe  1^  reastm  tiiereor*;  when, 
under  the  law,  the  acts  and  declarations  re- 
ferred to  were  merely  evidence  which  It  was 
the  exclusive  province  of  the  Jury  to  wel^ 
and  esUmate,  and,  in  ctmnection  with  all 
the  testimony,  determine  wliat  degree  of 
weight  and  credit  should  be  accorded  tlieni. 
1,  Greenleaf  on  Evidence,  |  215;  State 
Oleim,  17  Mont  17,  41  Pac.  998.  81  I*  B.  A. 
29^  SZ  Am.  St  B^  665;  6  Enc.  of  Law* 
580;  Uorriaon  t.  State,  41  Tex.  516;  Harris 
V.  State,  1  Tex.  App.  74;  1  BUlott  on  Evi- 
dence, i  246;  Pharr  t.  State,  7  Tex.  App. 
472;  Thompson  r.  State,  73  Ulss.  681,  19 
South.  SMi  State  t.  SnlUvan,  0  Mont  1T4, 
22  Pac.  1088;  2  Thompson  on  TrbUs,  I  22S7; 
Clay  T.  State,  IS  Wyo.  4S;  86  Pac.  17,  544; 
State  T.  WUUng,  129  Iowa,  72. 106  N.  W.  S55. 
Or,  in  other  words,  the  Jury  must  be  left  to 
exercise  the  same  degree  <tf  freedom  wltb 
reference  to  acts  and  declaratlmu  of  co-coa- 
splratora  wblch  la  their  iverogatiTe  wltb  re- 
spect to  other  testimtmy.  They  are  not  re- 
quired to  attach  any  weight  or  credit  to  tes- 
tlmooy  of  that  character  merely  because  It 
lias  been  admitted  by  the  court  bat  mnst 
determine  for  themselves  ita  credibility  and 
weight  In  cmmectlon  with  all  the  drcum- 
stances  and-  other  testimony  In  the  case. 
Commonwealth  t.  Knapp,  10  Pick.  (Mass.) 
477,  20  Am.  Dec.  634;  Brister  t.  State,  26 
Ala.  107:  EUis  V.  SUte,  fXS  Miss.  4^  8  South. 
188,  7  Am.  St  Rep.  684;  State  T.  Smith,  9 
Houst  (Del.)  588,  S3  Atl.  441.  The  instruc- 
tijoa  clearly  vlolat«  this  uniformly  estab- 
lished rule.  Its  effect  wai  to  send  to  the 
Jury  the  incrimhiating  acts  and  statements 
so  far  as  proven  clothed  with  the  emmeoiis 
presumption  that  they  were  to  be  regarded 
as  true,  when.  In  law,  the  presumption  wblcb. 
attached  to  this  evidence  went  no  further 
than  to  render  it  competent  and  admissible. 

Error  is  deemed  prejudicial  unless  it  af- 
firmatively appears  that  It  was  not  la- 
structlon  No.  27  does  not  cure  the  error  com- 
mitted in  giving  the  portion  of  Na  21  above 
quoted.  It  advised  the  Jury  in  what  circum- 
stances they  may  consider  the  testimony  re- 
lating to  the  acts  and  admissions  of  tbe  de- 
fendants, as  against  each  other,  but  it  does 
not  tell  them,  even  Inferentlally.  that  it  is 
for  them  to  determine  what  credibility  and. 
weight  shall  be  given  it  By  Instractlou 
No.  28  the  Jury  are  advised  that  they  are  the 
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Ji^ses  of  the  credlbfUty  of  the  wltneaaea  and 
the  wei^t  of  the  evidence,  bat  thla  does  not 
withdraw  from  their  consideration  the  pre- 
rioos  mvneotu  statement  that  the  acts  and 
statements  made  against  interest  are  pre- 
sumed in  law  to  be  true.  If,  however,  In- 
stmctions  27  and  28  conld  be  given  the  con- 
stroctlon  from  which  It  was  made  to  appear 
that  the  jory  were  thereby  advised  that  they 
were  the  judges  of  the  weight  to  be  given 
the  acts  and  admlBslons  of  the  defendants 
against  interest,  which  were  proven,  the  er- 
ror in  No.  21  would  not  be  cured.  We  can- 
not tell  which  Instruction  the  Jury  followed. 
A  charge  containing  two  conflicting  proposi- 
tions of  law  npon  a  material  point,  one  cor- 
rect and  the  other  incorrect,  must  be  held 
errateoos;  it  being  impossible  to  determine 
upon  which  proposition  the  jury  relied. 
Caare  t.  People,  9  Colo.  122,  10  Pac.  799. 

A  rehearing  should  be  granted,  and  upon 
further  consideration,  unless  it  appears  that 
the  error  in  No.  21  was  not  prejudicial,  the 
Judgment  of  conviction  should  be  reversed, 
and  a  new  trial  granted.  - 

BAIUEjT,  J.,  concurs  In  this  opinion. 


BABTT«Birr  T.  O'HAHONBT.  Sheriff. 

(Sapreme  Ontrt  of  Colorado.    Feb.  7,  1910.) 

Junamrr  (1  627*)~Re8  Judicata, 

Where  a  former  action  by  the  state  same 
and  fish  comndsaimer  against  plaintiff  and  de* 
fesdant's  piedecesaor,  a  sheriff  of  L.  county,  for 
alleged  Tiolation  of  the  game  laws  coocerniaff 
tb«  GBicaasea  of  four  biaon  in  the  poeseBalon  of 
defendant's  predecesBor,  was  dismissed,  and  the 
dietiff  was  directed  to  retain  poaBessloa  of  the 
property,  such  Jndgment  was  res  judicata  as  to 
ptatntiFs  ri^t  to  recover  the  carcasses  in  re- 
ptefin  against  the  sheriff. 

[■d.  Note^For  other  cases,  se^  Jtidgmeat, 
CenL  Dig.  H  1141-1148;  Dee.  Vig.  I  e27.*] 

Appeal  from  District  Ooiu%  Laka  Oounty ; 
Frank  W.  Ormn,  Judge. 

Action  by  Charles  A.  Bartlett  against  Thorn* 
as  T.  O'MahoDV,  SHierUT  of  Lake  County. 
Judgment  for  defoidant,  and  plaintiff  ap* 
peals.  Affirmed. 

Q.  K.  Hartenstein,  for  appellant.  Jas.  T. 
Began  and  D.  OL  Beaman,  for  appellee. 

GAB6ERT,  J.  Appellant  in  Octobw,  1903, 
commenced  suit  in  replevin  against  Lorenzo 
P.  Long,  then  sheriff  of  Lake  county,  to  re- 
cover iraeaession  of  the  hides,  heads,  and  bones 
of  four  buffalo  or  bison.  Afterwards  the  ap- 
pdlee,  as  sheriff  and  successor  of  Long,  was 
Kibstttated  defendant  On  the  issues  made 
by  the  pleadings  the  case  went  to  trial  before 
a  "iury.  At  the  conclusion  of  the  testlmray 
OQ  the  part  of  the  plaintiff,  the  court  direct- 
ed a  verdict  for  the  ^defendant,  and  Jndgm^t 
was  entered  accordingly.  Several  interest- 
ing questions  Involving  the  construction  of 
tbe  game  laws  of  the  state  are  ai^ed  by 


counsel,  which  we  shall  decline  to  pass  upon, 
for  the  reasiNi  it  appears  that  plaintiff  ms 
not  entltleii  to  maintain  his  action,  and  that 
the  verdict  rendered  and  Judgment  entered 
thereon  cannot  he  disturbed. 

It  andean  from  the  answer  and  testtmony 
that  In  Febmary,  190S,  an  action  was  c<nn< 
menced  In  the  district  court  of  Lake  county 
by  Charles  W.  Harris,  then  state  game  and 
fish  commissioner  of  the  state,  against  the 
plaintiff  and  Sheriff  Long  (the  latter  then 
being  In  possession  of  the  property  In  con- 
troversy) and  others  for  the  purpose  of  hav- 
ing such  property  adjudged  to  belong  to  the 
state  of  Oolorado.  Later  John  U.  WoodardL 
who  bad  succeeded  Harris  as  state  game  and 
fish  commissioner,  was  substituted  as  plaintiff 
in  that  action.  After  this  substltutlcm,  and  on 
August  8,  1903,  such  pn>ceedli]ga  were  had 
in  the  case  ttiat  the  action  was  dismissed  and 
Sheriff  iLong  was  ordered  and  directed  by  the 
court  Co  retain  the  charge,  control,  custody, 
and  possession  of  the  property.  The  Judg- 
ment directing  the  sheriff  to  retain  posseesicMi 
and  control  of  the  property  may  have  been 
erroneous,  but  the  Judgment  of  a  court  of 
record  having  Jurisdiction  of  tbe  subject-mat- 
ter and  of  the  parties  to  an  action,  and  which 
Is  not  In  excess  of  Its  Jurisdiction,  although 
erroneous,  is  res  Judicata  as  to  tbe  parties  to 
It  until  set  aside  in  a  direct  proceeding  at> 
tadElng  it  The  district  court  had  Jurisdic- 
tion of  the  case  and  Jurisdiction  of  the  par- 
ties, as  well  as  Jurisdiction  to  enter  a  Judg- 
ment therein,  which  at  the  time  the  action  at 
bar  was  Instituted,  and  when  the  Judgment 
appealed  from  was  entered  was  in  full  force 
and  effect  Tbe  plaintiff  and  the  orlglual 
defendant  In  the  case  at  bar  were  parties  to 
that  suit,  ^e  present  defendant  has  suc- 
ceeded him  In  his  official  capacity.  In  these 
circnmstances,  the  Judgment  rendered  In  Au- 
gust, 1903.  precludes  the  plaintiff  from  main- 
taining his  present  replevin  action.  He  Is 
bound  by  that  Judgment  nntU  reversed,  set 
aside,  or  modified  in  a  proceeding  instituted 
for  that  purp<we. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

6TEBL&,  C.  J.,  and  BAILET,  J.,  concur. 


CART  et  al.  v.  WILLIAMS  et  al. 

(Supreme  Coart  of  Colorado.    Feb.  7,  1910.) 

1.  Fbaudulbnt  Oonvetanoes  (S  151*)— Re- 
sale—^^ANsm  OF  PoBSEBsion— Notice. 
Where,  after  the  sale  of  penonal  property. 
It  is  sold  back  to  the  original  seller,  a  transfer 
of  possession  to  defeat  a  subsequent  levy  of  an 
attachment  in  a  suit  against  the  original  buyer 
must  be  such  as  to  afford  vislbto  notice  to  tbe 
community  of  a  diange  Id  the  ownership  of  the 
property. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
ConTeyaDcea,CeDtDig.|478;  Dea  Dig.  1 161.*] 
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2.  Feauduixnt  Oontxtaitces  a  147*)— Rb- 

8AIA— DBLIVBBT  to  Q&BBIXB— BnTOT. 

Where,"  after  the  lale  of  personal  property, 
the  bayer  sold  it  b&ck  to  the  wller,  uxa  the 
pTtHierty  was  delivered  to  a  railroad  company, 
ana  accepted  and  placed  on  board  fta  cars  for 
tnuuporting  It  to  the  original  seller,  tiieie  was 
BQch  a  delivery  and  change  of  poasMsim  as  to 
defeat  a  levy  of  attachment  lo  a  suit  against  the 
original  bayer. 

tEH.  Note^For  other  case^  see  Frandnlent 
GoQveyanceB,  Cent  Dig.  H  467-181;  Dec  Dig. 

a  Sai.es  (§  161*)  —  RK8AUE  ~  ItaLXVBT  *0 

Oabbieb— Bailob  and  Bai£U. 

Where  a  buyer,  in  pnisnance  of  a  contract 
to  resell,  had  surrendered  possession  and  control 
over  the  property  by  consigning  it  and  trans- 
mitting the  bill  of  lading  to  the  original  seller, 
he  constltated  the  seller  the  bailor  and  the  rail- 
road company  the  bailee  of  the  property, 

[S)d.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  a  677-380 ;  Dec.  Dig.  1  161*1 

4.  Sales  (S  161*)— Delitkbt  to  Cabbieb— £f- 

VBCT. 

Where  property  ts  consigned  and  deilvered 
to  a  rallroM  comrony  and  accepted  for  ship- 
ment, the  railroad  company  becomes,  for  that 
purpose,  the  agent  of  the  consignee. 

[Ed.  Note^-£oT  other  cases,  see  Bales,  Ouit 
DiiE.  H  877-^180;  Dee.  Dig.  f  101.^^ 

Appeal  from  Teller  Ooonty  Conrt;  Tbom- 
ton  H.  Thomas,  Judge. 

Action  by  F.  m  Williams  against  B.  S.  De 
Golyer  and  others,  in  which  John  W.  Gary 
and  Thomas  Fielding,  copartners  as  Gary  & 
Fielding,  Intervene.  From  a  Judgment  In 
favor  of  plaintiff,  Int^vttien  appeal.  Re- 
versed and  remanded. 

Dorsey  &  Hodges  and  Edward  L  Thayer, 
for  appellants. 

WHm^  J.  The  app^ants,  as  partners, 
under  the  firm  name  of  Gary  ft  Fielding, 
were  oogaged  In  stillng  mining  machinery  In 
the  city  of  Denver.  They  contracted  to  eeil 
to  me  De  Oolyer  a  Cameron  sinking  pump 
for  an  agreed  mm  of  $3SS,  to  be  paid'  within 
80  days  from  ttw  date  of  delivery  upon  condl* 
tlon  that  the  title  to  tin  pump  was  to  re- 
main In  the  TMidors  untU  the  agreed  pur- 
chase price  was  fully  paid.  On  the  same 
day,  the  pump  was  consigned  and  shipped 
to  the  8iip«intend6ut  or  manager  of  a  mine 
In  Cripple  Crodc  then  operated  by  De  Golyer 
under  a  lea8&  The  pump  was  received  by 
ttae  vendee,  but  not  placed  In  the  mine  nor 
put  to  any  use,  except  some  of  the  valves 
and  screws  were  taken  from  the  pump  and 
attached  to  an  old  one  then  in  the  mine.  De 
Golyer  at  the  time  was  Indebted  to  api>el- 
lants  on  account  of  certain  flues  shipped  to 
him  prior  to  the  making  of  the  contract  for 
the  sale  of  the  pump.  Within  30  days  after 
De  Golyer  contracted  for  and  received  the 
pump,  the  manager  of  his  mine,  under  In- 
structions from  De  Golyer  hereinafter  men- 
tioned, transmitted  to  appellants  a  check  for 
$S00,  the  letter  accompanying  the  check  stat- 
ing that  the  payment  was  made  on  the  pump. 
Prior  to  the  receipt  of  this  check,  the  undis- 


puted testimony  shows  that  De  Golyer  and 
appellants  had  entered  into  an  agreement  by 
which  De  Golyer  was  to  return  the  pamp 
and  transmit  to  appellants  fSOO.  the  money  to 
be  applied  on  the  payment  of  the  flues,  and, 
together  with  the  return  of  the  pump,  con- 
sidered a  discharge  of  the  balance  of  De  Gol- 
yer's  Indebtedness  to  appellants.  De  Golyer, 
at  the  time  of  purchasing  the  pump,  instruct- 
ed the  manager  of  his  mine  to  make  pay- 
ment therefor  when  certain  moneys  were 
collected.  He  tb&i  went  Bast  via  Denver,  at 
which  time  It  appears  the  arrangement  for 
the  return  of  the  pump  to  Cary  ft  Fielding 
was  made.  Subseauently  De  Golyer  wrote 
his  manager  to  pay  Cary  ft  Fielding  fSOO, 
but  gave  no  Instructions  as  to  the  purpose  of 
the  payment  Thereafter,  and  subsequent  to 
the  remittance  of  the  $300,  as  above  stated, 
De  Golyer  Instructed  his  manager  by  letter 
to  ship  the  pump  to  Gary  ft  Fielding,  but 
this  was  not  done  for  the  reason,  as  testified 
by  the  manager,  that  it  was  so  cold  that  he 
could  get  no  team  to  haul  It  to  the  railroad, 
and  he  had  already  sent  In  $300  as  payment 
on  the  pump.  Meanwhile  De  Golyer  return- 
ed from  the  East,  and  on  May  10th  verbally 
gave  his  manager  peremptory  Instructions 
to  at  once  ship  the  pump  to  Cary  &  Fielding. 
Thereupon  the  pump,  Including  the  parts 
which  had  been  placed  In  the  mbie,  was  on 
the  11th  day  of  May  loaded  aboard  a  car  at 
Cripple  Greek,  and  consigned  for  shipment 
to  the  app^lants  In  Denver,  and  the  bill  of 
lading  mailed  to  them.  May  12tb,  while  said 
property  was  still  In  possession  of  the  rail- 
road company  and  aboard  Its  cars,  and  after 
the  bill  of  lading  had  been  delivered,  a  writ 
of  attachmoit  was  Issiwd  In  a  anlt  brought  by 
appellee  F.  B.  Wllllama  against  the  otta^ 
appeUees  herein,  and  levied  upon  said  prop- 
erty. Thereafter  appellants  Intervened  in 
that  suit,  claiming  ownersh^  of  the  attached 
property.  A  redelivery  bond  was  givaa  for 
the  property  iqmn  which  the  levy  was  made, 
and  the  attachment  was  released.  Uptm  trial 
of  the  case  to  a  Jury  In  the  county  oonrt,  the 
Intervoiers,  after  tbe  evidence  was  all  In, 
moved  tot  a  directed  v^dlct  In  th^  favor, 
which  was  denied*  and  a  verdict  returned 
against  thenL  Motions  for  a  new  trial  and 
in  arrest  of  Judgment  were  interposed  and 
overruled,  to  all  of  which  rulings  the  Inter* 
veners  duly  wcq;>ted.  Judgmwt  was  en- 
tered upon  the  verdict  sustaining  the  attach- 
ment, and  decreting  that  the  plaintiff  in  the 
original  suit  recovor  from  the  Interveners 
therein  the  pump  and  appliances  upon  which 
the  levy  was  made,  and  that  in  default  of 
the  return  of  the  property  under  the  redeliv- 
ery bond  the  Interveners  pay  into  court  the 
value  of  such  property,  or  a  sufflcient  amount 
to  discharge  the  Judgment  and  costs  enter- 
ed In  the  original  suit  against  De  Golyer. 
The  Intavenera  duly  excepted  to  the  Judg- 
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meat,  and  bring  tbe  came  here  tor  review  on 
appeaL 

Wbether  the  origiiial  Mile  by  Gary  &  Field- 
ing to  De  Qolyer  was  conditional  or  absolute 
or  by  laches  of  the  Tenders  became  so  Is 
,  wholly  ImmaterlaL  The  agreement  snbse- 
qomtly  enta»d  Into  by  the  parties  resulted 
OQ  May  11th  In  vesting  in  the  original  Ten- 
dors  any  Interest  De  Gtolyer  had  in  the  prop- 
erty. Hendrle  &  Bolthoff  Co.  t.  CoUhis,  20 
Colo.  102,  67  Pac  164.  The  consideration  for 
the  reUnqnishment  of  De  Oolyer's  title, 
■whether  conditional  or  absolate,  ipas  the  ex- 
tlngnlshment  of  the  right  of  Gary  A  Fleld- 
tng  to  demand  of  him  tbe  pnrchase  price  of 
the  pump.  The 'only  question  necessary  to 
determine  is:  Was  the  possession  of  tbe 
property  effectually  transferred,  so  as  to  de- 
feat the  subsequent  levy  of  attachment  at 
the  Instance  of  aiq;>dlee  Williams  In  bis  suit 
against  De  Golyer?  Unless  the  change  of 
possession  was  such  as  to  afford  visible  no- 
tice to  the  community  of  a  change  In  the 
ownership  of  the  property,  the  traiunctlon 
constituted  a  fraud*  In  law  tinder  the  stat- 
ntea,  and  as  such  must  be  held  void  as  to 
creditors.  Basslnger  v.  Spangler,  9  Colo. 
175,  179,  10  Pac.  809;  Hendrie  &  Bolthoff 
Co.  V.  Collins,  supra.  We  are,  however,  clrar- 
ly  of  the  opinion  that  there  was  such  actual, 
visible,  and  essential  delivery  and  change  of 
poeseeslon  of  the  property  as  to  meet  the  rd- 
qnlrements  of  the  law.  There  was  no  con- 
flict of  evidence.  Tbe  property  was  deliver- 
ed by  De  Golyer  to  the  railroad  company,  ac- 
cepted by  the  latter,  placed  aboard  its  cars 
for  transit  to  Cary  ft  Fielding,  long  prior  to 
the  levy.  De  Golyer,  In  pursuance  to  the 
contract  to  roell,  had  surrendered  his  pos- 
session tbereof,  had  severed  his  visible  and 
apparent  control  over  the  property,  and  by 
•consigning  it,  and  transmitting  the  bill  of 
lading  to  Gary  ft  Fielding,  had  constituted 
them  tiie  bailor  and  the  railroad  company 
the  bailee  of  ttie  property.  24  Am.  ft  Stag. 
Enc  of  Law  (2d  Ed.)  p.  1071.  snbd.  6.  The 
railroad  company,  having  accepted  the  prop- 
er^ under  an  agreement  to  ship  and  deliv- 
er to  Cary  &  Fielding,  became  for  the  pur^ 
pose  mentioned  the  agents  of  the  latter. 

In  Lake  Shore  ft  M.  S.  By.  Co.  v.  Nat  Live 
Stock  Bank  of  Chicago,  178  III.  606,  516,  616. 
58  N.  S.  828,  82S.  it  is  said:  "The  effect  of  a 
consignment  of  goods  In  a  bill  of  lading  Is  to 
reat  the  property  therein  In  the  consignea 
A  ddlvery  of  goods  to  a  ccmunon  carriw  con- 
■Igoed  to  a  particular  person  without  spedflc 
directions  different  from  ordinary  usage  is 
constructively  a  delivery  to  the  consignee. 
Where  the  vendee  Is  the  consignee^  the  de- 
livery of  goods  to  a  common  carrier  without 
qnallflcations.  consigned  to  that  vendee.  Is  in 
law  a  constructive  delivery  to  the  consignee 
from  the  time  of  shipment  and  the  com- 
mencement of  the  carriage.  *It  is  well  set- 
tled that  dellvwy  of  goods  to  a  commoa  car- 
rier *  *  *  for  oonveyanoe  to  hla  (the 
purchaser),  or  to  a  place  designated  by  him, 


constitutes  an  actual  receipt  by  the  purchas- 
er. In  sudi  cases  the  carrier  Is  in  contem- 
plation of  law  the  bailee  of  the  person  to 
whom — ^not  by  whom — ^the  goods  are.  sent; 
the  latter,  in  employing  the  carrier,  being 
considered  as  an  agent  of  the  former  for  that 
purpose.'  Benjamin  on  Sales  (2d  Am.  Ed.) 
par.  663.  p.  848."  And  again,  on  page  518.  of 
178  111.,  on  page  329  of  68  N.  E.:  "By  the 
consignment  and  delivery  of  the  goods  to  the 
defendant  carrier  to  be  conveyed  to  the  con- 
signee without  condition  or  quallflcatlon,  tbe 
property  In  the  goods  became  vested  In  the 
consignee,  and  could  he  affected,  so  far  as 
the  consignor  was  concerned,  <mly  by  the 
right  of  stoppage  In  transitu."  The  posses- 
sion was  neither  Joint  nor  concurrent  In  De 
Crolyer  and  Cary  ft  Fielding,  but  visibly  and 
absolutely  In  the  railroad  company  as  agent 
of  Cary  ft  Fielding.  No  one  could  approach 
the  pri^rty  without  at  once  ascertaining  and 
knowing  the  change  of  possession  and  the  ac- 
tual ownership  was  undisputed.  If  the  trans- 
action was  tainted  with  fraud  at  all,  It  was 
fraud  In  fact,  and  not  fraud  In  law.  No  fraud 
in  fact  was  diaigod  or  attempted  to  be  prov- 
en. 

Tbe  agreement  of  De  Golyer  to  pay  Gary  ft 
Fielding  $300  and  return  the  pump  was  clear- 
ly executory,  having  reference  entirely  to  the 
future.  It  did  not  cover  transactions  then 
consummated,  but  related  to  things  In  futuro. 
The  agreement,  therefore,  did  not  constitute 
a  present  absolute  sale  as  to  creditors  of  De 
Golyer.  It  a  creditor  attached  the  property 
before  delivery,  his  rights  acquired  by  tbe 
levy  would  be  sup^or  to  Cary  ft  Fielding's, 
and  a  title  acquired  through  sudi  levy  would 
undoubtedly  be  good.  Under  the  contract, 
title  to  the  pump  did  not  pass  to  Cary  ft 
Fielding,  nor  did  tbe  liquidation  of  the  In- 
debtedness of  De  Golyer  to  ttiem  occur  until 
actual  delivery.  Since,  however,  and  In  pur- 
suance to  that  contract,  the  property  bad 
passed  out  of  tbe  possession,  and  from  under 
the  control,  of  the  seller,  and  Into  the  poe- 
session  and  control  of  a  common  carrier,  obli- 
gated to  deliver  it  to  the  buyers^  the  sale  was 
then  and  there  and  thereby  consummated, 
and  the  rights  of  the  purchasers  could  not 
be  Injuriously  affected  by  a  subsequent  suit 
against  the  seller,  and  the  levy  of  an  attach- 
ment issued  therein.  In  Hendrie  ft  BoitbofC 
Co.  r.  Collins,  supra,  the  subject-matter  was  a 
pump,  and  there  had  beoi  a  resale  by  the 
original  vendee  to  the  original  vendor.  A 
question  was  raised,  as  in  the  case  at  bar, 
between  an  attaching  creditor  and  the  Inter- 
venlng  vffiidee  as  to  who  was  the  real  own- 
er. The  court,  referring  to  the  statute,  and 
the  necessity  at  an  Immediate  delivery  of  tbe 
property  sold  and  notorious  change  of  pos- 
session thereof,  said:  "But  this  does  not  ap* 
ply  where  the  prop«ty  has  been  placed  by 
the  vendee  in  the  possession  of  a  third  per- 
son. If  the  possession  of  a  third  person  is 
open  and  notorious  and  exclusive,'*  Undur 
Oa  drcumstancM  of  tltla  caw  we  have  not 
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deemed  It  oecessarT  or  proper  to  discuss, 

approve,  or  deny  the  doctrine  apparently  an- 
noonced  In  Aatrey  t.  Bowen,  7  Colo.  App. 
406,  43  Pac.  908,  that  wben  a  chattel  sold 
Is  capable  of  Immediate  delivery,  and  Is  re- 
tained by  the  vendor  for  a  nmslderable  peri- 
od, bat  delivered  to  the  vendee  before  levy 
of  a  creditor's  writ,  the  sale  is  by  the  reten- 
tion rendered  void  as  to  such  credltw.  We 
place  our  decision  apon  the  doctrine  annoanc- 
ed  In  Finding  v.  Hartman  et  al.,  14  Colo. 
596,  601,  23  Pac.  1004.  Under  the  facts  as 
disclosed  by  the  record  before-ns,  there  was 
nothing  to  litigate.  The  property  clearly  be- 
longed to  the  appellants,  and  the  attaching 
creditor  secured  no  rights  thereto  or  therein, 
and  the  court  should  have  so  Instrocted  the 
Jury.  The  Judgmrait  will  therefore  be  re- 
versed, and  the  cause  remanded. 
Judgment  reversed. 

STKELE^  a  J.,  and  BAILEZ,  J.,  oo&cnr. 


OXFORD  HOTEL  CO.  v.  LIND. 
(Supreme  Court  of  Colorada    Feb.  7,  1010.) 

1.  Innreepebs  a  11*)— Lobs  or  Fbopbbtt  of 

Quests. 

An  innkeeper  is  not  bound  to  recnve  the 
eoods  of  ft  peisoo  who  desires  the  use  of  the 

inn  only  as  a  place  of  deposit 

[Ed.  Xote.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  SS  17-40;  Dec.  Dig.  |  11.*] 

2.  IKNKEEFBBS  11*)— LOSS  OT  PBOPEBTT  OF 
OUBSTB. 

It  Is  not  within  the  seme  of  a  hotel  clerk's 
emplosnooent  to  receive  on  deposit  money  of  a 
departing  gnest  who  declares  that  he  does  not 
intend  to  return,  and.  If  he  does  so,  it  is  a  trans- 
action between  him  and  the  guest,  and  no  lia- 
bility for  the  loss  of  the  moner  attaches  to  the 
proprietor  of  the  hoteL 

[Ed.  Note.— For  other  cases,  see  Innkeepers. 
Cent  Dig.  H  17-40;  Dec  Dig.  i  11.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Cbas.  E,  Southard,  Judge. 

Action  by  Ole  Lind  against  the  Oxford  Ho- 
tel Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Dood  &  Fowler,  for  aiqpellant  George  F. 
Dunklee  and  O.  B.  Jadcaon,  for  appellee. 

MUSSER,  J.  Inasmuch  as  there  was  a 
verdict  in  favor  of  the  plaintiff  below,  who 
Is  appellee  here,  the  testimony  given  in  his 
behalf,  mainly  his  own,  will  alone  be  consid- 
ered. From  this  It  appears  that  the  plaln- 
tlfr  came  to  the  hotel  of  the  appellant  at  7  or 
8  o'clock  in  the  evening  of  June  9th,  engaged 
a  room,  paid  for  it,  and  occupied  it  during 
the  night  The  plaintlfT  was  In  111  health. 
After  engaging  his  room,  and  during  the  same 
evening,  the  proprietor  of  a  sanitarium  call- 
ed upon  him  at  tjie  hotel,  and  arrang^ents 
were  made  whereby  the  plaintiff  was  to  go  to 
the  sanitarium,  and  the  prcprietor  was  to 
Bend  a  conveyance  to  tibe  hoUA  to  take  him 


there  between  9  and  10  o'clock  the  next  morn- 
ing. During  that  evening  he  counted  his 
money  and  separated  It  into  two  parts.  The 
one  part  consisted  of  $200,  which  he  Intend- 
ed to  deposit  In  a  bank.  The  other  part  con- 
sisted of  $178,  which  he  was  going  to  take 
with  him  to  the  sanitarium.  About  8  o'clock 
the  next  morning  he  his  room  and  went 
to  the  hotel  counter.  He  there  told  the  clerk 
that  he  was  going  away;  that  be  did  not 
want  his  room  any  more,  and  asked  for  the 
proprietor,  by  whom  he  wanted  to  send  some 
money  to  a  bank  for  deposit  The  clerk  ask- 
ed him  why  be  did  not  leave  It  in  the  safe  at 
the  hotel.  The  plaintiff  asked  if  it  would  be 
all  right,  and  the  derk  assured  him  that  It 
would  be.  Thereupon  the  plaintlfT  handed 
the  clerk  the  $200  which  he  had  Intended  to 
banit  The  clerk  put  It  In  an  envel<ve,  which 
he  sealed  and  on  which  he  wrote  the  plaln- 
tlfTs  name,  put  it  In  the  safe  and  told  the 
plaintiff  If  he  (the  derk)  was  not  there  an- 
other cleric  would  be  to  give  him  the  money 
when  plaintiff  came  for  it  After  this,  and 
between  9  and  10  o'clock,  he  left  the  hotel, 
as  arranged  the  evening  before,  and  proceed- 
ed to  the  sanitarium,  where  he  paid  $60  in 
advance  for  two  months'  board  and  lodging, 
and  deposited  the  other  $125  with  the  pro- 
prietor. Here  he  became  quite  111,  and  about 
a  month  after  he  had  left  the  hotel  he  re- 
turned for  the  money  he  had  deposited  there. 
No  one  then  employed  at  the  hotel  knew  any- 
thing about  the  money.  The  clerk  to  whom 
he  had  given  It  was  not  then  In  the  employ 
of  the  hotel.  The  plaintiff  then  told  the  man- 
ager of  the  hotel  about  the  deposit  of  the 
money  with  the  clerk.  This  was  the  first  the 
manager  knew  of  it  The  former  clerk  was 
found,  and  he  Informed  the  manager  and 
plaintiff  that  he  could  not  remember  that  the 
plaintiff  had  deposited  any  money..  The  man- 
ager sought  for  the  mqney,  but  it  waa  not 
found.  What  became  of  It  Is  not  kiiown. 
During  the  month  after  he  had  left  the  bot^ 
the  plaintiff  thought  of  his  mon^  frequently 
and  worried  about  it,  but  be  told  no  one 
about  it,  nor  made  any  effort  to  procure  It 
until  be  went  to  the  hotel  about  a  month 
afterwards.  He  brought  this  action  against 
the  hotel  company  to  recover  bis  money.  At 
the  conclusion  of  plaintlffa  case  the  defmd- 
ant  moved  for  a  nonsuit,  which  motion  was 
denied,  and  this  ruling  of  the  court  it  one  of 
the  assignments  of  error. 

The  plaintiff  did  not  depoBlt  hla  money 
with  the  clerk  as  a  guest  ordinarily  deposlte 
money  with  an  Innkeeper  for  safe-keeping 
while  he  Is  at  an  Inn.  He  had  separated  this 
$200  from  his  other  money  and  Intended  to 
deposit  it  In  a  bank.  The  other  money  he  In- 
tended to,  and  did,  take  with  him  to  the 
sanitarium  to  pay  his  expenses  there  and  to 
supply  himself  with  what  he  might  otherwise 
need.  The  $200  was  to  be  put  In  a  bank  for 
aafe-keepinf.  At  the  last  moment  he  snbstl- 
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tated  the  s&fe  of  the  hotel  for  the  bank,  but 
the  safe  was  to  answer  the  same  purpose  as 
the  bank,  namely,  a  safe  repository  for  hla 
money  for  an  indefinite  period  after  he  left 
the  hot^  The  only  farther  use  which  plain* 
tut  Intended  to  make  of  the  hot^  was  as  a 
place  of  dqxwlt  In  Hen  of  a  bank.  An  Inn- 
keeper Is  not  bound  to  rec^ve  the  goods  of 
a  person  who  desires  the  t»e  of  the  Inn  only 
as  a  place  of  deposit  Arcade  Hotel  Co.  t. 
Wiatt.  44  Ohio  St  82,  46,  4  N.  E.  398,  58  Am. 
Rep.  785.  To  make  a  hotel  a  substitute  for 
a  bank,  and  to  use  the  hotel  for  no  other  pur- 
pose, does  not  ordinarily  occur  In  the  course 
of  hotel  management  Such  a  transaction  Is 
without  the  ordinary  duties  of  an  Innkeeper, 
Is  foreign  to  the  ordinary  management  of  an 
Inn,  and  most  therefore  be  based  upon  a 
special  contract  The  itlalntlff  had  done  all 
that  was  necessary  to  do  ao  far  as  this  de- 
posit Is  concerned,  at  least,  in  order  to  serer 
the  relation  of  Innkeeper  and  guest,  which 
had  existed  between  him  and  the  defendant 
He  had  made  arrangements  to  go  elsewhere. 
He  bad  paid  for  bis  room  and  had  given  it 
vp*  He  was  going  away  with  no  Intention 
of  returning  as  a  guest  The  deposit  of  the 
money  was  made  as  In  a  bank,  and  not  In 
Tlew  of,  nor  in  connection  with,  the  relation 
of  limkeeper  and  guest  All  this  he  communi- 
cated to  the  clerk  before  or  at  the  time  of  the 
deposit,  and  by  commimlcating  it  be  then  and 
there  severed  bis  relation  as  a  guest  of  the 
hotel,  so  far,  at  least,  as  such  deposit  was 
concerned. 

In  Wear  t.  Gleason,  62  Ark.  364.  12  S.  W. 
756,  20  Am.  St  R^.  186,  Boddy,  a  salesman 
of  the  i^alntlff.  was  a  guest  at  defendant's 
hotel.  He  paid  his  bUl,  obtained  a  loan  of 
$25,  leaving  a  trunk  as  security.  Boddy  then 
gave  defendant  a  dneblll  for  the  |^  receiv- 
ed, and  defendant  offered  to  give  a  check  for 
the  trunk,  which  was  declined.  Boddy  gave 
d^oidant  a  railroad  check  for  the  trunk, 
and  the  latter  sent  and  got  it  The  court 
said:  "^ere  is  no  evidence  to  show  that 
Gleason  received  the  trunk  In  the  capacity  of 
bmke^ier.  Boddy  had  severed  his  personal 
coxmectlon  with  the  hotel  by  surrendering  his 
room  and  paying  bis  bill  before  the  trunk 
was  ddivered  to  Gleason.  It  was  subse- 
qnently  delivered  to  him,  either  under  an  un- 
derstanding that  It  would  be  held  as  a  pledge 
for  money  loaned  by  him  to  Boddy,  or  only 
for  the  accommodation  of  Boddy."  So  in  the 
case  at  bar,  after  the  plaintiff,  by  his  own 
acts  and  declarations,  bad  severed  hla  per- 
sonal connection  with  the  defoidant,  the  clerk 
recdved  the  money  for  Uu  accommodation  of 
the  plaintiff,  without  r^rd  to  his  relation 
as  guest  In  the  case  of  McDanlels  t.  Robin- 
son. 28  Vt.  887,  67  Am.  Dec.  720,  the  plain- 
tiff was  a  guest  of  defendant,  and  on  the 
evening  of  March  6th  plaintiff  delivered  to 
the  defendant  a  bag  of  gold,  and  Immediately 
thereafter  the  i^Intiff  1^  the  Inn  without 
any  intention  of  returning  and  intmded  to 
termlnata  his  panmal  stay  there;   In  ttiat 


case  the  court  plainly  holds  that  Uie  deposit 
of  the  gold  with  the  defradant  had  no  con- 
nection with  the  original  r^ation  of  landlord 
and  guest,  so  that  such  relation  must  have 
ceased  at  the  time  the  gold  was  deposited, 
for  the  court  on  page  890  of  28  Vt,  on 
page  722  of  67  Am.  Dec.,  says:  "The  leaving 
of  the  bag  of  gold  In  tbe  custody  of  the  de- 
fendant had  no  connection  with  the  original 
relation  of  landlord  and  gnest  between  the 
parties;  and,  when  the  money  was  lost,  the 
plaintiff  had  ceased  to  be  personally  tbe 
guest  of  tbe  defendant  and.  Indeed,  we  are 
to  understand  from  the  case  that  when  the 
plaintiff  banded  the  gold  to  the  defendant, 
he  had  made  up  his  mind  to  leave  tbe  de- 
fendant's'lnn,  not  to  return  again  to  It  as  a 
guest,  and  that  he  did  Immediately  Oiereafter 
leave,  with  the  inteotlon  not  again  to  return, 
and  In  no  proper  sense  could  the  plaintiff 
be  said  to  be  the  personal  guest  of  the  de- 
fendant at  the  time  of  the  loss."  In  the 
case  at  bar  the  plaintiff  had  not  only  made 
up  his  mind  to  leave  the  hotel  and  not  to  re- 
turn to  It  again  as  a  guest,  but  he  actually 
communicated  that  fact  to  the  clerk  at  or 
before  the  time  of  depositing  the  money,  and 
he  deposited  the  money  not  as  a  guest  ordi- 
narily deposits  something  with  an  Innkeeper, 
but  as  we  have  seen,  in  lieu  of  a  bank.  So 
that  as  In  the  Vermont  case  the  deposit  of 
the  money  with  the  derk  had  no  connection 
with  the  original  relation  of  Innkeeper  and 
guest  Under  the  special  facts  and  circum- 
stances of  this  case,  the  authority  of  the 
clerk  to  receive  such  deposit,  so  as  to  bind  the 
defendant,  was  not  within  the  apparent  scope, 
nor  within  the  ordinary  course  of  the  clerk's 
employment,  and  tbe  plaintiff  had  failed  to 
show  any  special  authority  In  tbe  clerk  to 
receive  the  deposit  The  plaintiff  knew,  or 
ought  to  have  known,  that  the  clerk  had  no 
such  authority  arising  from  the  oi^lnary 
course  of  bis  employment  as  a  hot^  clerk. 
That  tbe  plaintiff  at  least  doubted  such  au- 
thority in  the  clerk  Is  evidenced  by  the  fact 
that  he  asked  for  tbe  manager  of  the  hotel 
with  whom  to  Intrust  his  money  for  deposit 
In  the  bank.  The  anthorltjr  which  the  dei^ 
assumed  was  an  unusual  one,  because  It  was 
without  the  apparent  scope  and  ordinary 
course  of  the  clerk's  employment  and  ought 
to  have  put  the  plaintiff  on  his  guard,  and  it 
was  a  duty  Incumbent  upon  the  plaintiff  to 
act  with  ordinary  prudence  and  reasonable 
diligence  under  such  circumstances  If  hi-  de- 
sired to  hold  the  defendant  responsible  for 
his  money.  Mechem  on  Agency,  {  290.  The 
law  of  agracy  In  general  applies  to  bailments. 
The  bailee  is  answerable  for  the  acts  of  those 
he  employs  under  him,  so  far  as  those  acts 
are  committed  within  the  real  or  apparent 
scope  of  the  agent's  employment  Scbouler's 
BaUments  (3d  Ed.)  {  19.  "While  an  individ- 
ual proprietor  of  an  Inn  may  Incur  a  liability 
as  bailee  for  the  safe-ke^Ing  of  goods,  which 
be  has  voluntarily  undertaken  to  keep  tor 
others  than  guests,  It  Is  not  wltbln  the  oourss 
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of  emidc^nieut  of  a  mraa  <deKk  of  radt  lim- 
keepm  to  receive  on  deposit  tb9  goods  of  U17 
ezfwstt  guests  of  the  Inn,  and.  If  be  does  so. 
It  Is  a  transaction  between  him  and  the  owit- 
er,  and  no  liability  tot  tibe  loss  of  snch  goods 
attadies  to  the  lnnke^>er."  Arcade  Hotel  Go. 

Wlatt,  44  Ohio  St  82,  40,  4  N.  a  898.  405 
(68  Am.  7^.  In  the  cases  of  Uorray 
T.  Marshall,  ft  Oolo.  482,  IS  Fa&  688,  59  Am. 
Rep.  132,  Clark  t.  Ball.  84  Goto.  228,  82  Pac 
629,  2  L;  B.  A.  (N.  S.)  100;  114  Am.  Bt  Bep. 
164,  and  Brown  Hotel  Oo.  t.  BnrcUiaidt;  13 
Oolo.  AppL  69.  66  Pac.  188,  referred  to  In  the 
brlef^  the  facts,  drcnmstances,  snbjects,  and 
purposes  of  the  ballmats  are  so  esseattally 
dUfermt  from  those  In  tiie  present  case  that 
those  ojilnloDs  do  not  sKMar  to  be  ut  all  ap- 
plicable hwe  one  way  or  the  other. 

From  all  nt  the  foregoing,  it  appears  ttiat 
the  derk  was  without  authority  to  recelre 
plaintiff's  mon^,  so  as  to  bind  the  defendant, 
and  the  plaintiff  fblled  to  connect  the  defend- 
ant with  the  kWB  ot  his  mon^  so  as  to  make 
the  company  resp(mslble  for  its  loss.  It  fol- 
lows, therefore,  that  it  was  error  to  orermle 
defendant's  motion  for  nonsnit,  and,  as  that 
error  was  not  cured  by  any  subsequent  tes- 
timony, the  Judgmnt  should  be  rer^sed,  and 
It  Is  80  ordned. 

Judgment  rerersed. 

STEELE^  0.  X,  and  OAUPBDLI^  7.,  emcnr. 


OITY  OF  PUEBLO  t.  WINTERS  et  al. 

(■Supreme  Oonrt  of  Oolorado.   Feb.  7,  1010.) 

MUNICIPAX,  CoBFO&ATions  (H  SOi,  820*)  — 
PunUO  lUPaOTEHBHTS  —  UBOn  VOB  IK- 
FBOTEUKNIS— DESIOIfATIOir  OF  HATSBZAI. 

The  regairement  of  on  ordinance  that  an 
order  for  the  couBtmction  of  a  Bldewalk  shall 
designate  the  material  is  mandatoiy,  and  an  or- 
der which  fails  to  do  so  Is  inaufficIeDt  and  can- 
not be  made  effective  by  a  sabsequent  ordinance 
limiting  the  <Aty  coandl  to  the  designation  of 
one  or  more  of  three  materials. 

[Bd.  Note.— For  other  cases,  see  Mnuieipa! 
OorpoiaUons.  Oent  Dig.  H  8U-816,  83&-a36; 
IHaIMg.#|  804.  S20.*T 

Error  to  District  Ooort;  Pueblo  Ooun^; 
N.  Walter  Dixon,  Judge. 

Action  by  the  Olty  of  Pneblo  against 
George  P.  Winters  and  others.  From  a  Judg- 
ment for  defendants;  ^alntiff  brings  error. 
Affirmed. 


W.  O.  Peterson,  I>.  A.  Hlghberger,  and 
John  A.  Martin  (B.  B.  HiOAell,  of  oonnsea), 
for  plain  tin  In  oror.  James  H.  Teller  and 
J.  H.  McOoAIeb  for  defendants  in  error. 

MUBSEB,  J.  This  action  was  brought 
by  the  defendants  In  error  to  enjoin  the  en- 
forcement of  a  special  assessment  levied  for 
the  construction  of  sidewalks.  An  ordinance 
of  the  city  provided  that  the  dty  council 
may.  without  the  passage  of  an  ordinance, 
order  that  sidewalks  be  constructed  in  such 
location,  of  such  material  and  for  such  dis- 
tances as  may  be  spedfled  In  the  older. 

On  May  11,  1908,  certain  proceedings  were 
had  by  the  ctty  council,  assumed  to  be  pur- 
suant to  the  said  ordinance,  and  which  pro- 
ceedings. In  view  of  a  later  ordinance;  the 
city  now  contends  were  sufficient  to  consti- 
tute an  order.  Assuming  that  the  proceed- 
ings were  an  order,  such  order,  among  other 
things,  failed  to  designate  the  material  of 
which  the  walk  should  be  constructed,  as  the 
ordinance  required.  Sudi  requirement  In  the 
ordinance  was  mandatory,  and  without  a 
designation  of  the  material  the  order  was 
insufficient  City  of  Sterling  v.  Gait,  117  IlL 
11,  at  page  20,  7  N.  E.  471;  City  of  LoweU 
Wheelock.  11  Cush.  (Mass.)  39L 

On  June  15,  1903,  over  a  month  after  the 
aforesaid  proceeding,  an  ordinance  was  pass- 
ed, providing,  among  other  things  that  all  idde- 
walks  In  the  city  should  be  of  stone,  cement, 
or  brick,  and  the  dty  now  contends  that  this 
ordinance  suffidently  deslgnatod  the  material 
and  gave  effect  to  the  order  of  May  11th. 
It  was  Intpossible  for  the  order  of  May  11th 
to  refer  to  or  embrace  an  ordinance  not  thai 
In  existence,  and,  besides,  the  effect  of  the 
ordinance  of  June  16th  was  not  to  permit 
an  owner  to  select  one  of  I3ie  three  materials 
out  of  which  to  construct  a  walk  when  or- 
dered, but  to  limit  the  city  coimdl  to  the 
deslgnati(»i  of  one  or  more  <tf  the  three  ma- 
terlals  in  an  order  for  tbe  oonstructton  of  a 
walk. 

For  the  reasons  afbnsald,  the  Judgment 
will  be  affirmed. 
Jud^ent  affirmed. 

STBBUDt  a  Jf  and  OAMPBELL,  J.,  oofr 

cur. 
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UcCAFFERTT  T.  FUNN  et  aL  (No.  1350.) 
(Supreme  Court  of  Nevtda.    March  8,  1910.) 

1.  TmiAL  (I  884*)— NoRscriT— Statdtes— "SUF^ 
Fici£NT  Cask  vor  a  Jtjbt." 

Oomp.  Laws,  |  3246,  mbd.  5,  authorizes  the 
craatiDs  of  a  uonanit  by  the  court  oo  motion  of 
defendant  when  on  the  trial  the  plaintiff  fails 
to  prove  a  "aufllcient  case  for  the  Jury.''  ,  fl?»> 
that  the  words  quoted  were  not  words  of  limita' 
tion  as  to  cases  which  were  only  tried  before  a 
jury,  hut  were  intended  to  prescribe  the  test  of 
the  lufficiency  of  the  evidence ;  aud  hence  the 
court's  right  to  grant  a  nonsuit  extended  to 
equity  cases,  and  was  Dot  limited  to  those  ouiy 
which  were  triable  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  000;  Dee.  Dig.  i  884.*] 

2.  Trial  (|  165*)—NoN8urr— Evidence. 

A  motion  for  a  Donsnlt  must  be  denied  if, 
taking  every  fact  which  plaintiff's  evidence  tends 
to  prove  and  essential  to  his  recovery  and  every 
inference  or  fact  that  can  be  legitimately  drawn 
therefrom,  and  giving  plaintiff  the  benefit  of  all 
legal  presumptions  ansing  from  the  evidence 
interpreted  most  strongly  against  the  defendant, 
a  jury  might  find  in  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  373,  374;  Dee.  Dig.  fi  165.*] 

8.  Apfbal  aud  Bbbob  (|  8M*}— GBOinrDB  or 

RUUHO. 

A  ruling  will  not  be  reversed  on  appeal 
merely  because  an  erroneous  ground  was  given 
therefor  if  it  was  In  fact  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  8408;  Dec  Dig.  ^854.*] 

4.  Appeal  aitd  Ereob  (|  164*)— Denial  or 
Nor  SUIT— Waiveb. 

Defendants,  not  having  stood  on  their  mo- 
tion for  nonsuit,  which  was  denied,  but  having 
proceeded  to  the  Introduction  of  proof,  could  not 
claim  a  reversal  for  error  in  denying  the  non- 
suit 

[Ed.  Note.— Fm  other  eases,  see  Appeal  and 
Error,  Gent  Dig;  |  963 ;  Dec  Dig.  S  154.*] 

tL  Time  (|  lO*)— Excludino  SnNDAT  — Fil- 
ing Cost  Bill. 

Civ.  Pntc.  Act,  S  486  (Comp.  Laws,  S  35S1), 
declares  that  the  party  In  whose  favor  a  judg- 
ment is  rendered  and  who  claims  costs  shall  de- 
liver his  cost  bill  to  the  clerk  within  two  days 
after  the  judgment  or  decision  as  provided  by 
law ;  and  section  3601  declares  that  the  time 
within  which  an  act  may  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  lacluding 
the  last  except  that  if  the  last  shall  be  Sunday, 
it  shall  be  excluded.  Held  that,  where  a  joiu- 
ment  was  rendered  on  Saturday,  the  time  within 
which  the  successful  party  coala  file  his  cost  bill 
expired  on  Monday. 

[Ed.  Note.— For  other  caaea,  sea  Tbaa,  Cent 
Dig.  i  34;  Dec.  Dig.  |  10.*] 

6.  Appeal  and  Ebboe  <|  1015*)— New  Thiai. 
— Review. 

Where  a  motion  for  new  trial  was  made  on 
the  ground  of  newly  discovered  evidence,  and 
also  because  the  evidence  was  insufficleot  to 
sustain  the  judgment,  and  it  appeared  that 
there  was  a  substantial  confiict  therein,  an  order 
granting  the  motion  would  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  8876;  Dec  Dig.  |  £015.«] 

•  Appeal  from  District  Court ;  Washoe 
County. 

Action  Iqr  Eogene  F.  McCafferty  against 
May  M.  Flinn  and  another.  From  an  order 


granting  plaintiff  a  new  trial  as  to  defend- 
ant Case,  defendant  Fllna  having  been  dis- 
missed, Case  appeala  Affirmed. 

Bdv.  C.  O'Brien  and  Fred  B.  Hart,  tot 
appellant    Seeds  &  Harwood,  for  respond- 

SWEENEY,  J.  This  action  was  Institut- 
ed by  plalntlfT  In  the  district  court  of  the 
Second  Judicial  district  of  the  state  of  Ne- 
vada, In  and  for  the  county  of  Washoe,  to 
recover  from  defendants  one  Pop©  Toledo 
automobile,  type  XII,  model  1906.  or  the 
sum  of  f 1,200.  allied  to  be  its  value.  In  case 
a  dtilvery  could  not  be  bad,  together  with 
(2,500  damages  and  costs  of  suit  Prior  to 
proceeding  with  the  trial,  an  agreement  was 
entered  into  between  the  plaintiff  and  the 
defendant  May  M.  Flinn  upon  considera- 
tions mntually  satisfactory  to  both,  where- 
in the  said  defoidant  May  M.  Flinn  was 
released  of  any  responsibility,  and  the  suit 
continued  against  defendant  Case.  It  ap- 
pears trosn  the  testimony  that  on  tbe  16th 
day  of  May,  1908,  the  plaintiff  was  the  own- 
er of  tbe  automobile  in  question,  and  that 
the  defendants  pnrcbased  from  plaintiff  said 
automobile,  ^vlng  plaintiff  therefor  an  or- 
der for  6,000  Bharea  of  stock  in  the  Battling 
Nelscm  Mining  Company,  which  itock  plain- 
tiff and  defendants  agreed  as  being  of  tbe 
value  of  9360 ;  that,  in  addition  to  this  min- 
ing stock  the  plaintiff  received  from  defend- 
ants. In  further  consideration  of  said  auto- 
mobile, two  promissory  notes  from  May  M. 
Flinn  for  $200  and  ^L50,  respectlTely,  and 
tbe  Joint  note  of  defendants  in  this  action 
for  the  sum  of  9500.  It  Is  all^^  by  plain- 
tiff that  defradants  procured  prasesslon  of 
sold  automobile  by  deceit  and  fraud  in 
fals^  representing  the  value  of  tbe  min- 
ing stodE  aforesaid  and  the  nature,  value, 
and  character  of  the  mining  claims  of  said 
company,  and  further  alleged  that  the  com- 
pany had  forf^ted  its  mining  claims  inlor 
to  tbe  transfOT  of  said  stock  as  part  consid- 
eration for  said  aatomoblle.  Plaintiff  fur* 
ther  all^^ed  that  defendants  fraudulently 
represented  the  dtfendant  Flinn  to  be  worth 
9T6.000  and  the  owner  of  other  resources  of 
great  value,  herein  aa  alleged  the  defend- 
ant Flinn  was  a  woman  with  iio  means  what- 
soever, and  ttiat  the  TOlne  of  said  promis- 
sory notes  throi^h  said  misrepresentations 
was  a  part  of  the  sdieme  to  defraud  plain- 
tiff out  of  his  automobile.  Tbe  case  came 
on  regularly  for  trial  btfore  tbe  court  with- 
out a  Jnry,  and.  after  tbe  hearing  on  the 
merits  of  the  case,  judgment  was  roidered 
In  favor  of  defendant  Case.  A  motion  for 
a  new  trial  was  regularly  made  tiy  plaintiff, 
the  application  being  based  upon  five  of 
the  seven  grounds  specified  in  section  196 
of  onr  civil  practice  act  (Comp.  Laws,  i  3200), 
whidi  enumerates  the  varloua  grounds  lyion 
which  a  new  trial  may  be  sought,  and  more 
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partlCDiarly  upon  tb»  gnmnd  fbat  Uie  evl* 
dence  was  Insufficient  to  Justify  the  decision 
of  the  coart,  and  since  tbB  trial  plalntUC  bad 
dlscoTored  material  nev  evidence  which  he 
conld  not,  wltli  reasonable-  diligence,  ban 
discovered  and  produced  at  the  former  trlaL 
Tills  latter  ground  was  sapported  ixy  tiie  af- 
fidavits of  plaintiff  and  H.  J.  Darilng.  The 
motion  for  a  new  trial  was  regularly  heard 
and  argned.  and  the  trial  coart  granted  a 
new  trial.  From  this  order  granting  a  new 
trial  and  other  assigned  errors  whldi  we 
will  hereafter  dlscuaa  and  consider,  defend- 
ant appeals. 

Defendant  assigns  as  error  the  action  of 
the  trial  court  In  refusing  to  entertain  hla 
motion  for  a  nonsait  at  the  condualon  of 
the  plaintltTs  case.  After  an  examination 
of  the  evidence  addnced  by  plaintiff  in  chief 
under  the  rale  recently  reiterated  in  the 
case  of  Burch  v.  Southern  Fadflc  Company, 
81  Nev.  — ,  104  Paa  240,  as  to  when  courts 
should  grant  or  deny  motions  for  nonsuit, 
we  think  tiie  court  would  be  obligated  In  the 
present  case  to  deny  the  motion  of  defend- 
ant for  a  nonsuit,  whidi  we  will  hereafter 
show,  yet  we  believe  the  court  erred  In  deny- 
ing the  motion  upon  Ibe  spedflc  ground  as- 
signed by  the  court  to  wit,  that  In  cases 
tried  before  the  court  without  a  jury  no  mo- 
tion for  a  nonsuit  could  be  entertained.  In 
order  that  this  mooted  question  of  practice 
may  be  settled,  let  us  view  the  statute  In 
qaeitlon  In  the  light  of  the  common  law  and 
the  dedslons  which  may  bear  on  a  proper 
conatruction  to  be  glv«i  said  secUon.  -Sec- 
tion 8246  of  our  Compiled  Laws  enumerates 
In  what  cases  a  dismissal  of  the  action  or 
nonanlt  wUl  be  granted;  the  fifth  snbdlvl- 
alott  of  said  section  reading  aa  foUowa: 
"Fifth— By  the  court,  npoa  motion  of  the 
defendant,  when  upon  the  trial  the  plalntltt 
folia  to  prove  a  sufficient  caee  for  the  Jury." 
We  ttilnk  the  propn  constmcttmi  to  be  placed 
upon  this  subdivision  Is  that  the  rule  as  to 
tbe  granting  or  refusal  of  a  motion  for  a 
nonsuit  should  be  the  same,  whether  the  tri- 
al la  had  before  the  court  or  a'  jury.  We 
think  that  the  Li^slature  Intended,  when 
it  Bta.ted  that  a  nonsuit  would  be  granted 
when  the  plaintiff  failed  to  prove  a  '^fl^ 
dent  case  for  a  Jury,"  that  these  words  were 
not  meant  as  words  of  limitation  as  to  cases 
which  vere  tried  only  before  a  jury,  but 
th^  were  meant  to  be  a  guide  to  tbe  court 
as  a  statutory  test  of  tbe  suffidency  of  the 
evidence;  the  test  being  ttiat,  If  the  plain- 
tiff proYeH  a  case  which  would  be  suffideut 
to  submit  to  a  Jnry  where  a  jury  were  had, 
the  court.  If  the  case  was  tried  before  the 
court  without  a  Jnry,  would  be  warranted 
and  obligated  to  deny  the  motion;  but,  if 
the  plaintiff  Tailed  to  make  such  a  case 
whldi  would  be  suffldent  to  submit  to  a  ju- 
ry, the  court  must  grant  the  motion.  Freese 
r.  Hibernla  Savings  Soc.  et  al.,  139  Cal.  392, 
T3  Pac.  172.  jUnder  the  common  law  a  de- 
fendant could  demand  a  ruling  on  the  suffi- 


dency of  the  case  made  by  plaintiff  at  any 
time  before  the  Jury  retired,  where  it  ap- 
peared that  plaintiff  had  not  made  a  suffldent 
case  by  dranandlng  a  nonsuit;  and,  if  war- 
ranted, it  would  be  granted.   In  Burch  v. 
Southern  Fadflc  Company,  81  Nev.  — ,  104 
Pac.  240,  In  considering  the  rule  to  be  ap- 
plied by  the  court  in  grantliv  or  refusing  a 
motion  for  a  nonsuit,  we  said:   **The  rule 
has  been  well  estabUahed  in  tbls  and  other 
courts  that  In  ccmaidering  the  granting  or 
refusing  of  a  motion  for  ncmsnit;  Uie  court 
must  take  aa  proven  every  fact  which  the 
plalntUTs  evidence  tended  to  prove,  and 
which  was  essential  to  hla  recovery,  and  ev- 
ery inference  of  fiict  that  can  be  legitimate- 
ly drawn  therefrom,  and  give  the  plalntltF 
the  b«iefit  of  all  iBgal  iveaumptlmu  arising 
from  the  evidence,  and  interpret  the  evidence 
most  strongly  against  the  defendant  Fox 
T.  Myers,  29  Nev.  ISii,  86  Pac.  798;  Patchea 
V.  "Keeley,  19  Nev.  409, 14  Pac  847;  Hanley- 
V.  Calif.  Bridge,  eta,  Co.,  127Cal.  237, 09  Pac 
677,  47  L.  B.  A.  697;  Lowe  v.  Salt  Lake  City. 
18  Uteh,  91,  44  Pac.  1050,  67  Am.  fit  Bepw 
708;  Brown     Warroi,  16  Nev.  228;  Ball- 
way  Co.  V.  Lowery,  74  Fed.  463,  20  a  C  A. 
696;  Insurance  Co.  t.  Bhea,  123  Fed.  9.  BO 
C.  G.  A.  100.  The  rule  has  been  well  eateb- 
llshed  that  a  case  shoifld  not  be  withdrawn 
from  the  Jury  when  reaaonable  men  might 
fairly  differ  on  questions  of  fact  aa  to  wheth- 
er or  not  a  plaiotlff  waa  guilty  of  aucb  n^- 
ligence  as  to  constltnte  contributory  negli- 
gence, and  the  condualon  that  ftdIow«  as  a 
matter  of  law,  unless  tbe  testimony  la  so 
conduslve  as  to  compel  the  court  to  set  aside 
a  contrary  verdict.   Solen  t.  Ballway  Co., 
18  Nev.  127;  Linden  v.  Anchor  Oo^  20  Ctab, 
134,  58  Pac.  358:  a  &  N.  W.  B.  Co.  v.  De 
Clow,  124  Fed.  142,  61  a  a  A.  84;  Texaa 
By.  Co.  V.  Cox,  145  C.  B.  606,  12  Sup.  Ct. 
905,  86  L.  Bd.  629;  Phoonix  Aaaur.  Co.  v. 
Lucker,  77  Fed.  243,  23  C.  O.  A.  139 ;  Phoenix 
Mutual  Life  Ins.  Go.  v.  Doeter,  106  XJ.  S. 
82.  1  Sup.  Ct  18,  27  L.  Ed.  63;  Conn.  Ins. 
Co.  T.  LathTOp,  111  U.  S.  615,  4  Sup.  Ot  S33, 
28  L.  Ed.  536 ;  Guntber  t.  Llverpmyi  Assur. 
Co.,  184  U.  B.  116,  10  Bup.  Ct  448,  33  L.  Ed. 
857;  Haines      McLaughlin*  13S  U.  8.  G8S. 
10  Sup.  Ct.  876,  84  L.  Ed.  290."   In  80  Car 
as  this  particular  assignment  of  error  is  con- 
ceited, while  the  court  erred  In  denying  the- 
motion  for  a  nonsuit  on  tbe  ground  spedfled 
by  tiie  court  yet  the  evidence  was  sudi  that 
the  motion  for  a  nonsuit  should  have  heeit 
denied,  and  sudi  error  la  therefore  not  prej- 
udicial to  the  rlghte  of  defendant  Anyway, 
appellants  not  having  stood  on  ttadr  motlou 
for  a  nonsuit  they  are  in  no  position  to  ask. 
this  court  to  reverse  tbe  Judgment  tm  thiu 
error  assigned.  As  was  stated  by  this  court 
in  the  case  of  Beno  Brewing  Go.  v.  Packard 
et  al.,  104  Pac.  801 :  "We  need  not  consider, 
we  tblnk,  tbe  contention  of  counsel  for  ap- 
pellant that  the  trial  court  should  have  sur- 
teined  the  motion  for  a  nonsuit  Whatever, 
if  an^'thliig,  was  lacking  to  ratebUsh  plalM 
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tUTs  right  of  recovery  at  the  time  It  rested 
its  case,  was  certainly  furnished  by  the  teu- 
tlnwny  of  the  defendants.  Where  such  a 
condition  exists,  the  appellate  court  would 
not  be  warranted  In  reversing  a  Judgment 
I'ower  T.  StoeklDS.  26  Mont  478.  68  Pac. 
s'-;  CItT  T.  Lewis,  S4  Wash.  418,  75  Pac. 
'jS2." 

It  appears  from  the  evidence  in  this  case 
that  tbe  purported  sale  of  the  aatomobUe  in 
'TaestJon,  which  gave  rise  to  this  controversy, 
was  made  on  the  15th  day  of  May,  1908.  The 
Iitaintlff  alleges  that  the  Bale  was  Induced  by 
false  representations  and  fraud,  and  lasne  was 
reffolarly  Joined  tbercon.  In  view  of  the  tee- 
Omony  of  the  plaintiff  that  Case  represented 
[he  stock  in  the  mining  company  as  a  working 
mine  at  the  time  of  the  purported  sale,  and 
that  by  reason  of  a  strike  in  the  property 
It  or  ahont  the  time  of  the  sale,  as  represent- 
ed by  Case,  he  raised  the  agreed  value  of 
tlie  5.000  shares  of  stock  from  $300  to  f350, 
and  the  further  testimony  adduced  that  the 
niine  had  forfeited  its  l^al  existence  on 
J&naary  1,  1908,  preceding  the  sale  by  reason 
it  its  failure  to  do  Its  annual  assessment 
wcik,  as  required  by  law,  and  that  the  West 
Comstock  Mining  Company  was  In  posseBslon 
of  the  same  mining  ground  represented  by 
Case  as  belonging  to  the  Battling  Nelson  Min- 
ing Company  on  which  the  purported  strike 
made  impelling  Case  to  advance  the 
jBlee  of  the  stock,  when  that  company  had 
not  claimed  the  mining  ground  In  question 
tioce  tlK  preceding  January,  and  other  testl- 
Dony  unnecessary  at  the  present  time  to  re- 
f-iew.  we  think,  under  the  rule  above  stated, 
tbe  conrt  would  have  been  obligated  to  deny 
tbe  motion  for  a  nonsuit. 

Appellant  assigns  as  further  error  the  ac- 
tffn  of  the  trial  court  in  striking  out  defend- 
iDt's  cost  bill  upon  motion  of  plalntlfiF,  for  tbe 
nsflOD  it  was  not  filed  within  the  time  required 
I7  lav.  It  appears  that  the  judgment  In  this 
rue  was  rendered  on  a  Saturday,  and  that 
cost  bill  was  not  filed  until  tbe  following 
Tuesday.  Section  486  of  our  Civil  Practice 
Act  (Comp.  Laws,  |  3581),  provides  that  tbe 
rorty  in  whose  favor  Judgment  Is  rendered 
t:!d  who  claims  his  costs  shall  deliver  to  the 
:jft  of  the  court  within  two  days  after  the 
j'sdigment  or  decision,  or  such  further  time  as 
'-!»  court  or  Judge  may  grant  his  cost  bill 
u  prodded  by  law.  In  this  case  no  further 
time  was  granted,  and  we  must  be  guided  by 
the  time  required  by  the  statute.  The  ques- 
toQ  DOW  presen.ts  itself  as  to  whether  or  not 
ih»  trial  court  erred  In  striking  the  cost  hill 
tj  reaacm  of  it  not  being  filed  within  the  time 
r^aired  by  law.  Section  3601  of  our  Com- 
:.Ied  Laws  provides:  "The  time  within  which 
an  act  te  to  be  done,  as  provided  In  this  act 
ftall  be  computed  by  excluding  the  first  day 
aad  todudlng  tbe  last.  If  the  last  day  be 
Scadsy,  It  shall  be  excluded."  Appellants 
f>^teod  tliat  the  first  day  being  Saturday, 
'z  Aoold  have  been  excluded,  and  tbe  follow- 
ing ^Mj,  being  -Sunday,  it  should  have  been 


excluded  also.  Therefore  a^^llant  would 
have  all  of  Monday  and  Tuesday  as  the  full 
two  days  allowed  by  the  statute  to  file  his 
cost  bin.  We  do  not  so  construe  tbe  statute, 
or  believe  it  to  be  the  law.  It  has  been  the 
settled  practice  in  this  state  so  long  that  cus- 
tom has  practically  crystallized  It  into  law 
that  where  Sunday  Intervenes  between  tbe 
first  and  last  days  to  count  Sunday  as  a  regu- 
lar day.  Undoubtedly  the  rule  Is  In  com- 
pntlng  time  In  this  state  that  the  first  day  is 
to  be  excluded  and  the  last  day  Included,  pro- 
viding the  last  day  does  not  fall  on  Sunday, 
in  which  event  Sunday  would  be  excluded  and 
another  day  given.  In  the  preset  case  Satur- 
day was  properly  excluded,  and  appellant  had 
all  of  Monday  within  which  to  file  bis  cost 
bill,  and,  not  having  filed  tbe  same  until  the 
following  Tuesday,  the  court  prc^rly  struck 
the  same  from  the  files.  Bad  the  <L^l8la- 
ture  Intended  to  exclude  Sunday  from  being 
counted  as  a  day,  when  it  falls  during  the 
first  and  last  days,  we  believe  It  would  have 
so  stated,  particularly  In  view  of  the  fact  that 
it  has  made  special  reference  as  to  when  Sun- 
day is  to  be  excluded,  and,  according  to  well- 
known  rules  of  statut(H7  construction,  we 
think,  the  statute  should  be  construed  as  In- 
dicated. 

We  come  now  to  consider  the  main  error 
assigned  by  counsel  for  ap[>ellant  that  the 
trial  court  erred  In  granting  the  motion  for  a 
new  trial  by  reason  of  newly  discovered  ma- 
terial evidence  found  after  the  trial  which 
could  not  have  been  discovered  with  the  dili- 
gence required  by  law.  As  before  stated  la 
this  opinion,  the  motion  for  a  new  trial  was 
made  on  five  of  the  seven  grounds  provided 
by  tbe  statute  for  the  securing  of  new  trials. 
Upon  tbe  particular  ground  contended  by 
counsel  for  appellant  that  plaintiff  did  not 
make  a  sufficient  showing  In  his  application 
for  a  new  trial,  affidavits  of  the  plaintiff  and 
H.  J.  Darling  were  Introduced  In  support  of 
tbe  application  for  a  new  trial.  The  affida- 
vit of  plaintiff  laid  special  stress  upon  the 
particular  ground  that  the  evidence  was  not 
sufficient  to  sustain  the  Judgment  of  the  court 
The  affidavit  of  Mr.  Darling  stated,  in  effect 
that  while  traveling  on  the  railroad  between 
Reno  and  San  Francisco  during  the  month  of 
February  tbe  defendant  Case  told  tbe  depo- 
nent Darling  that  the  claims  of  tbe  Battling 
Nelson  Mining  Company  bad  been  forfeited, 
thereby  making  this  evidence  material  In 
showing  that  the  defendant  Case  knew  of  the 
worthlessness  of  the  mining  claims  prior  to 
the  15th  day  of  May,  the  date  on  which  the. 
sale  of  the  automobile  took  place.  This  evi- 
dence, respondent  claims,  If  produced,  would 
warrant  tbe  court  in  reversing  its  Judgment 
Tbe  court,  in  passing  upon  tbe  application  for 
a  new  trial,  did  not  grant  the  new  trial  ex- 
clusively upon  th6  showing  made  by  tbe  affi- 
davits of  the  plaintiff  and  Mr.  Darling,  but 
stated  that  the  newly  discovered  evidence  of- 
fered "In  connection  with  other  evidence  pro- 
duced  by  plaintiff  upon  the  trial  of  tbe  case" 
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was  raffidfiait  to  entitle  plaintiff  to  a  new 
trial. 

In  Tlew  of  the  broad  discrettcm  Tested  in 
district  courts  In  grantlns  new  trials,  where 
the  oonrt  Is  of  the  opinion  that  the  evidence 
adduced  at  the  trial,  taken  In  Mnmectlon  with 
the  newl7  dlscoTered  evidence,  Is  Insnffldent 
to  support  the  Judgmeut,  and  where  the  rec- 
ord discloses  a  motion  for  a  new  trial  Is  made 
on  the  ground  of  newly  discovered  evidence, 
and  the  further  ground  that  the  evidence  Is 
not  sufficient  to  sustain  the  Judgment,  and  a 
review  of  the  evidence  discloses  that  there 
is  a  substantial  conflict  in  the  evidence,  the 
rule  Is  well  established  that  appellate  courts 
will  not  disturb  the  order  granting  the  motion 
for  a  new  trial. 

The  order  of  the  trial  cour^  In  granting  the 
new  trial  is  affirmed.  McLeod  v.  Lee,  14  Nev. 
388  ;  2d  Cyc.  913-918;  Wall  t.  Tralnor.  10 
Ner.  181.  It  Is  so  ordered. 

KOBCBOSS,  a  J.,  and  TALBOT,  J.,  con- 
cnr. 


TOWLB  V.  TOWLE  et  aLf 
(Supreme  Court  of  Eansas.  Feb.  12,  1910.) 

(SylUtbut  by  the  Court.) 

1.  HOUESTEAD  (I  135*)  —  DlSIBIBUnON— VA- 

LiDiTT  or  Statutes. 

SectfoDB  5  and  6  of  the  statute  of  descents 
and  diatributions  (Gen.  St.  1901,  »  2507,  2308), 
providing  for  the  dlatribution  of  tbe  homestead 
of  an  intestate,  are  not  in  conflict  with  the 
pravisioas  of  section  9  of  article  15  of  the  Con- 
stitution enmpting  the  homestead  from  forced 
sale  under  any  process  of  )aw. 

[Bd.  Note.— For  other  cases,  we  Homestead, 
Dec  Dig.  I  1S5.*] 

2.  HoHxsTKAD  (f  6*)— Laws  QoTKannro. 

The  homestead  laws  are  embraced  not  only 
in  the  constitutional  provlnion  (section  9,  art, 
15),  but  in  the  provisions  with  reference  to  the 
homestead  In  the  statute  of  descents  and  distri- 
butions (chapter  88,  Oen.  St  1901)  and  the  stat- 
ute of  exemptiwis  (chapter  88,  Gen.  St.  1901). 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  5.*] 

8.  HoifE8TEAn'(9  185*)-4au  iir  Pastixioh— 
"Forced  8ai.b." 

The  sale  of  a  homestead  in  partition  under 
the  provisions  of  section  6  of  the  ntatute  of  de- 
scents and  diatributions  is  not  a  "forced  sale," 
within  the  meaning  of  that  term  as  used  in  sec- 
tion 9  of  article  15  of  the  Constitution  [citing 
Words  and  Erases,  vol.  8,  p.  2871]. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  1 135.*] 

4.  Increase  of  Ezkmptions. 

While  the  L^islature  is  without  power  to 
enact  a  law  limiting  or  restricting  the  home- 
stead riffht  gnaranteed  by  section  9  of  article  15 
of  the  Oonstitution,  it  has  the  power  to  enact 
laws  which  in  effect  add  to  or  increase  the  ex- 
emptions provided  by  the  Constitution. 

Johnston,  O.  3^  and  Benson,  J..  diHenting. 


(Additional  Sgllabut  hy  Editorial  Stag.) 

5.  Descent  and  Distbibction  (|  6*)— Office 

OF  Statute. 

The  statute  of  descents  and  distributions  is 
primarily  concerned  with  the  devolution  of  the 
title  and  distribution  of  an  intestate's  property. 

{Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  |  6.*] 

Appeal  from  District  Ctourt,  Clay  County; 
Sam  Kfmble,  Judge. 

Partition  by  Howard  H.  Towie  and  another 
by  Alice  S.  TowIe,  their  next  friend,  and  an- 
other, against  Harriet  H.  Towle.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

F.  B.  Dawea  and  R.  G.  Miller,  for  appel- 
lant Coleman  &  Williams,  for  appellees. 

PORTER,  J.  This  was  a  salt  for  partition 
of  a  farm,  consisting  of  160  acres.  In  Clay 
county.  The  land  belonged  In  his  lifetime 
to  Jeremiah  H.  Towle,  who  died  In  January. 
1907.  Intestate,  leaving  anrvlvlng  him  bis 
widow,  Harriet  H.  Towle,  two  sons,  George 
A.  Towle  and  Fred  B.  Towle^  and  a  number 
of  grandchildren  vAo  are  the  children  ot  a 
deceased  son  and  daughter.  The  suit  was 
brought  by  three  of  tiie  gnmdChUdren.  The 
petition  alleged  that  all  of  the  children  of 
Jeremiah  H.  Towle  and  Harriet  H.  Towle 
had  arrived  at  the  age  of  majority^  that  Har- 
rlet  H.  Towle  Is  the  owner  of  an  undivided 
one-balf  Interest  In  the  land,  set  out  the  re- 
spective Interests  of  each  of  the  children  and 
granddiUdrai,  and  asked  Cor  partition.  In 
her  answer  Harriet  H.  Towle  alleged  that  the 
land  In  question  was  occupied  by  Jeremiah  H. 
Towle  and  herself  as  husband  and  wife  as 
their  homestead  at  the  time  of  bis  death,  and 
that  after  his  death  she  continued  to  occupy 
It  as  her  homestead,  that  she  has  no  other 
residence  or  homestesd  of  any  kind,  and  that 
It  Is  her  Intention  to  occupy  the  same  as  her 
homestead  so  long  as  she  lives.  She  there- 
fore prayed  that  there  be  no  partltlw  of  the 
premises. 

The  court  sustained  a  demurrer  to  this  de* 
fSnse,  and  the  cause  proceeded  to  trial,  re- 
suiting  In  a  judgment  finding  that  there  was 
no  homestead  rl|^t  In  the  premises  which 
prermted  the  satne  from  b^ng  partitioned. 
The  decree  provided  for  the  inrtltlon  of  the 
land  In  severalty  and  appointed  Uiree  commla" 
sloners  to  make  partition,  with  dlrectloiw  to 
appraise  the  value  of  the  land  and  the  sepa- 
rate Intrarests  therein  If  the  commissioners 
should  be  of  the  opinion  that  the  land  conld 
not  be  divided  without  manlftot  Injury  to  the 
Interests  of  the  owners.  From  the  Judgment 
and  rulings  of  the  court,  Harriet  H.  Towle 
appeals. 

Her  contwtlon  Is  that  the  land  Is  not  sus- 
ceptible of  partition  so  long  as  she  continues 
to  occupy  It  as  a  homestead,  notwithstanding 
the  children  have  all  arrived  at  the  age  of 
majority.  The  court  sustained  the  demurrer 
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on  tlie  ground  that  partition  Is  authorized 
sections  2507  and  2S08.  Gen.  St.  1901  (aec- 
tions  5  and  6,  c.  33,  Statute  ot  Descents  and 
Distributions).   These  sections  read  as  fol- 
lows: ,  * 

"Sec.  2507.  If  the  intestate  left  a  widow 
and  chUdren,  and  the  widow  again  many,  or 
when  fill  of  said  children  arrive  at  the  age  of 
majority,  said  homestead  shall  be  divided, 
one-half  In  value  to  the  widow  and  the  other 
one-balf  to  the  children. 

"Sec.  2508.  Bnch  division  may  he  made  by 
the  mutual  consent  of  all  the  parties  inter- 
ested, as  hereinafter  provided  tor  the  allot- 
ment of  other  real  estate;  or,  if  the  said 
homestead  Is  not  susceptible  of  division,  with- 
out manifest  Injury  to  the  premises,  or  to  the 
rl^ts  of  the  parties  interested,  the  same  may 
be  sold  as  provided  In  the  Code  of  Civil  Pro- 
cedure for  the  sale  of  real  estate  not  suscep- 
tible of  partition." 

The  appellant  contends  that  these  sections 
of  the  statute  are  in  direct  confilct  with  the 
homestead  provision  of  the  Constitution  and 
therefore  void.  The  theory  of  counsel  for 
the  appellant  is  stated  In  the  following  ex- 
tract from  the  brief:  "Under  the  provision  of 
the  last  section  of  the  statute  quoted  above, 
without  taking  into  consideration  the  provi- 
sions of  the  Constitution,  this  court  has  sev' 
ersl  times  decided  that,  when  the  deceased 
left  a  widow  and  children,  the  homestead 
could  be  divided  when  the  youngrat  <^lld  ar- 
rived at  the  age  of  21  years.  We  think  all  of 
these  decisions  were  erroneous.  This  conrt, 
prior  to  a  few  years  ago,  universally  held 
tlut  after  the  youngest  child  arrived  at  the 
age  of  21  years  the  homestead  interests  of 
the  family  ceased,  and  the  property  could  be 
sold  on  execution  for  the  debts  of  the  deceas- 
ed owner,  and  that  the  interests  of  the  widow 
could  then  be  sold  for  her  own  debts — all  of 
this  on  the  theory  that  when  the  youngest 
dilld  arrived  at  the  age  of  21  years  the  home- 
stead interests  ceased.  Now  we  believe  that 
all  of  these  decisions  were  erroneous,  that 
the  court  arrived  at  its  conclusions  by  a  con- 
struction of  the  statutes  alone,  without  any 
consideration  of  the  constitutional  provisions 
relating  to  homesteads,  and  we  think  that 
this  court  has  so  held  in  at  least  two  im- 
portant cases.  If  the  Constitution  absolutely 
gives  a  homestead  Interest  to  the  family  of 
the  deceased  owner  so  long  as  such  family 
resides  upon  the  land,  and  the  wife,  living 
upon  the  homestead  alone  or  with  children 
over  21  years  of  age,  will,  under  the  law,  be 
deemed  the  family  of  the  owner,  then  It  fol- 
lows that  sections  2607  and  2506  of  the  Gen- 
eral Statutes  of  1901  are  squarely  in  conflict 
with  the  Constitution  of  the  state  and  void." 

For  more  than  40  years  the  statute  In  ques- 
tion has  been  assumed  by  the  courts  and  the 
profession  as  well  as  by  the  Legislature  to 
be  In  perfect  harmony  with  the  homestead 
provision  of  the  Constitution.  In  none  of 
tiie  decided  cases  where  the  statute  has  been 
eonstmed  liai  It  ever  been  suggested  that 


any  conflict  extote  between  the  statute  and 
the  Constitution.  The  case  therefore  presents 
a  phase  of  the  homestead  law  which  must 
be  regarded  as  novel  in  the  extreme. 

In  Tandiver  v.  Vandiver,  20  Kan.  501,  the 
syllabus  reads:  "Where  a  husband  and  wife 
occupied  certain  real  estate  as  a  homestead 
at  the  time  of  the  husband's  death,  and  thetr 
chUdroi  were  all  of  age,  and  none  of  them 
occupied  the  residence  of  the  Intestate  at  his 
death,  nor  thereafter,  but  the  widow  contin- 
ued to  occupy  It  as  her  home  after  the  decease 
of  her  husband,  the  praises  are  the  absolute 
property  of  the  widow  and  her  children;  and 
the  children,  being  all  of  age,  are  entitled  to 
have  the  premises  partitioned,  one-half  In  val- 
ue to  go  to  the  widow,  and  the  other  one-half 
to  go  to  the  children.  If  the  homestead  Is 
not  susceptible  of  division,  the  same  may  be 
sold  and  the  proceeds  divided." 

In  the  syllabus  In  Dayton  v.  Donart,  22 
Kan.  266,  It  was  said:  "So  long  as  said  wid- 
ow and  children  continue  to  occupy  the  home- 
stead, and  the  widow  does  not  marry  again, 
and  one  or  more  of  the  chUdren  remain  mi- 
nors, they  mar  hold  the  property  as  their 
homestead." 

Brady  v.  Banta,  46  Kan.  131,  26  Fac.  441, 
was  a  case  where  the  widow  and  children 
of  the  owner  continued  after  his  death  to.  oc- 
cupy the  premises  as  a  homestead.  The  wid- 
ow then  remarried,  but  continued  with  her 
children  to  occupy  the  property  as  a  home* 
stead.  It  was  held  that,  by  reason  ot  the 
continued  occupation  of  the  land  by  the  chil- 
dren. Us  homestead  character  was  not  de- 
stroyed by  the  marriage  ot  the  widow,  but 
that  her  marriage  made  the  property  subject 
to  partition  between  her  and  the  children. 
Other  cases  recognizing  the  validity  of  the 
statute  are:  Hafer  v.  Hafer,  33  Kan.  449,  6 
Pac.  537;  Id.,  36  Kan.  624, 13  Pac.  821;  Barbc 
V.  Hyatt,  50  Kan.  86,  31  Pac.  694;  Trumbly 
T.  Martell,  61  Kan.  703,  60  Pac.  741;  Mitchell 
V.  Mitchell,  60  Kan.  441,  77  Pac.  98. 

In  Trumbly  v.  Martell,  supra,  referring  to 
the  time  when  partition  can  be  had.  It  was 
said  In  the  opinion:  "This  can  be  done  only 
when  the  widow  marries,  or  when  all  of  the 
children  arrive  at  the  age  of  majority.  If  the 
mother  remain  a  widow,  there  can  be  no  par- 
tition until  all  the  children  arrive  at  majority. 
She  may  then  be  allowed  one  half  In  value  of 
the  property;  the  other  half  going  to  the  chil- 
dren. In  case  the  widow  marry  and  a  divi- 
sion of  the  homestead  Is  bad,  the  half  set  off 
to  the  children  would  still  be  their  home- 
stead." 

The  foregoing  are  a  few  of  the  many  cases 
which  might  be  cited  Involving  the  construc- 
tion of  these  provisions  of  the  statute  au- 
thorizing the  partition  and  division  of  lends 
occupied  as  a  homestead  by  the  widow  and 
children  of  an  Intestate  when  the  youngest 
child  arrives  at  majority  or  In  case  the  wid- 
ow marries.  In  none  of  them  was  it  even 
suggested  that  the  provisions  authorising 
the  partition  and  distribatloik  of  tiie  lumie- 
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Stead  under  each  ciTComstances  Is  contrary 
to  the  con8titutl<Hial  guaranty  of  the  home- 
stead right  And,  In  fact,  there  la  no  such 
conflict  between  the  statute  and  the  Oonstl- 
tutlon.  Our  homestead  laws,  although  found- 
ed upon  section  9  of  article  IS  of  the  Con- 
stitution, embrace  not  only  that  provision  of 
the  Constitution,  but  the  statutes  enacted  by 
the  Legislature  for  the  purpose  of  carrying 
the  Constitution  into  ^ect.  If  the  Consti- 
tution were  sUeut  on  the  subject,  the  Legis- 
lature would  have  the  power  to  enact  a 
homestead  law.  It  may  enact  legislation  ex- 
tending the  homestead  right  beyond  that 
guaranteed  by  the  Constitution,  "so  long  as 
the  extent  of  the  homestead  shall  be  In  ac- 
cordance with  sound  policy  and  humanity, 
and  no  greater  than  shall  be  reasonably  nec- 
essary to  protect  the  citizens  In  their,  pur- 
suits necesaar?  to  their  existence  and  well- 
being."  Cuslc  T.  Douglaas  et  al.,  8  Kan.  123, 
133,  87  Am.  Dec.  ^iS.  In  other  words,  the 
power  of  the  Legislature  over  the  homestead 
right  la  limited  only  by  the  federal  and  state 
Constltuttona  The  I^eglslature  vitboat  the 
slightest  Interference  with  the  Oonstltntioa 
of  the  state  might  enact  a  law  declaring  that 
a  homeetvvd  to  the  extent  ot  320  acreb  of 
f&rmlng  land  or  of  two  acres  of  land  wlttiln 
the  limits  of  an  Incwporated  town  or  dty 
shall  be  eumpt  from  forced  sale,  because  all 
the  legMatlTB  power  the  i>eoi»le  possess  Is 
Tested  In  tbe  Legislature;  and  there  is  noth- 
ing In  the  Constitution  prohibiting  it  from 
extending  the  homestead  right  The  only 
limitation  it  places  upon  ttae  Legtolatnre  Is 
that  the  Legislature  shall  enact  no  law  re- 
stricting the  homestead  right  guaranteed  by 
the  Constitution.  Chambers  t.  Cox,  23  Kan. 
303;  Cross  t.  Benson,  68  Kan.  405,  75  Pac. 
558.  04  L.  R.  A.  560.  As  said  In  the  opinion 
in  Sumner  County  t.  Wellington,  66  Kan. 
590,  593,  72  Pac.  216,  217,  60  L.  R.  A.  850,  97 
Am.  St.  Rep.  306:  "Our  ConsUtuUon  limits, 
rather  than  confers,  power,  and  hence  we 
look  to  it  to  see  what  It  prohibits.  Instead  of 
what  it  authorizes."  See,  also,  Francis, 
Treas..  t.  A.,  T.  &  S.  F.  B.  Oo.,  19  Kan.  308, 
and  Com'rs  of  Ottawa  Co.  r.  Nelson,  10  Kan. 
234,  237.  27  Am.  Rep.  101. 

Keeping  these  principles  In  mind,  and  com- 
paring tbe  terms  of  tbe  constitutional  guar- 
anty with  the  pForlsloDS  enacted  by  the  Leg- 
islature for  the  protection  of  the  homestead, 
it  will  be  found  that  there  Is  no  actual  con- 
flict between  them,  but,  on  the  contrary,  per- 
fect harmony  so  far  as  they  travel  together. 
The  comparison  may  best  be  made  by  bring- 
ing tbe  provisions  of  both  into  Juxtaposition. 
The  constitutional  proTlsion,  so  far  as  it 
concenm  this  Inquiry,  reads:  "A  homestead 
to  the  extent  of  one  hundred  and  sixty  acres 
of  farming  land,  or  of  one  acre  within  the 
limits  of  kn  incorporated  town  or  dty,  oc- 
cupied as  a  residence  by  the  family  of  the 
ownor,  together  with  all  the  Improvements  on 
tbe  same,  shall  be  exempted  tram  forced  sale 


under  any  process  of.  law,  and  shall  not  be 
alienated  without  the  Joint  consult  of  hus- 
band and  wife,  when  that  relation  exists.'* 
Section  9.  art  15.  Tbe  foregotug  Is  also  the 
exact  language  of  section  1  of  the  statute  on 
"Exemptions."   Chapter  33,  Gen.  8t  1901. 

The  statute  of  descents  and  distributions 
begins  with  a  recognition  of  the  homestead 
right  by  iMvvlding  for  the  distributtou  of  an 
intestate's  property,  "after  allowing  to  tbe 
widow  and  children  of  any  deceased  Intestate 
of  this  state  the  homestead  provided  In  the 
next  section  of  this  act."  etc.  (section  1). 
Section  2,  so  far  as  It  Is  applicable  here, 
reads:  "A  homestead  to  the  extent  of  one 
hundred  and  sixty  acres  ot  farming  land,  or 
of  one  acre  within  the  limits  of  an  incor- 
porated town  or  city,  occuiHed  fty  the  intes- 
tate and  hi$  family,  at  the  time  of  hi«  death, 
as  a  residence,  and  continued  to  he  so  oo- 
cupied  J>y  his  widow  and  children,  after  his 
death,  together  with  all  the  improvemmts 
on  the  same,  shall  he  wholly  exempt  from  dis- 
tribution under  any  of  the  law»  of  this  state, 
and  from  the  payment  of  the  debtt  of  the 
intestate,  hut  shall  be  the  absolute  property 
of  the  said  widow  and  children."  We  have 
Italicized  that  portion  of  the  statute  which 
differs  from  the  words  of  the  Constitution. 

The  statute  of  descents  and  dlBtribntions  Is 
primarily  concerned  with  the  devolution  of 
the  title  and  the  distribution  of  an  Intestate's 
pn^erty.  real  and  personal.  Cross  v.  Ben- 
son, supra.  The  statute  as  It  now  reads  be- 
came the  law  in  1868,  only  seven  years  after 
the  convention  met  It  was  enacted  by  a 
I^egislature  composed  of  men,  who,  it  may 
be  assumed,  were  imbued  with  the  spirit 
which  pervaded  tbe  convoition  and  which 
led  to  tbe  adoption  of  the  homestead  provi- 
sion after  It  had  been  separately  submitted 
and  voted  upon  by  tbe  people  Tbe  Legisla- 
ture, therefore,  while  making  provision  as  to 
how  the  title  of  an  Intestate's  property  shall 
vest  and  be  distributed,  was  mindful  of  tbe 
constitational  guaranty  of  the  hCHuestead 
right  and  avoided  any  conflict  therewith  hy 
employing  In  section  2  the  language  of  the 
Constitution;  and  then  added  provisions 
broader  and  wider  than  those  expressly  men- 
tioned in  the  Oonstttntlim.  TbS  subject  was 
germane  to  that  uprai  which  the  Legislature 
was  acting,  and  It  was,  moreover,  of  the  ut- 
most Importance  that  a  statute  providing  for 
the  distribution  of  tbe  Intestate's  property 
should  protect  tbe  family  In  their  Iiomestead 
right,  unless  It  was  the  intention  of  the  Leg- 
islature that  the  lands  comprising  the  home- 
stead be  divided  and  distributed  tn  the  same 
manner  as  other  propo^.  A  comparisMi  of 
the  constitutional  provision  with  tboee  of  ttie 
statute  makes  It  apparent  that  the  Constlta- 
tlon  la  narrower  than  the  statute:  In  some 
reqpecta  they  are  allka  Thus,  section  S  of 
the  statute  exempt*  ttae  homestead  from  pay- 
ment of  the  debts  of  the  intestate;  but  with- 
out any  statute  the  homestead  would  be  ex- 
empt from  tbe  payment  of  the  debts  of  the 
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Intestate  because  anch  is  manifestly  ttie  In- 
tent ol  the  constitutional  proTlsion  wbtch  de- 
clares tbat  It  shall  be  exempt  from  forced 
Bale.  In  this  respect  the  statute  and  the 
Constitution  are  In  accord.  But  the  Consti- 
tution Is  sll^t  SB  to  whether  the  homestead 
^all  be  distributed;  it  merely  exempts  the 
homestead  from  forced  sale  under  any  pro- 
cess of  l»w  and  from  allaution  without  the 
Joint  consent  of  husband  and  wife  while  that 
relatlMi  odsts.  The  statute  goes  further  and 
dei^aieB  that  the  homestead  shall  be  wholly 
exempt  from  distribution  under  any  of  the 
laws  of  tliis  state.  Were  it  not  for  this  pro- 
rfskn  of  the  statute,  there  would  be  nothing 
to  prevent  the  homestead  from  being  distrib- 
uted the  same  as  other  property  of  an  intes- 
tate. It  will  also  be  observed  that  the  stat- 
ute goes  further  than  the  constitutional  pro- 
vision  in  another  respect  The  Constitution 
exempts  the  homestead  "occupied  as  a  resi- 
dence by  the  family  of  the  owner,"  while  the 
language  of  the  statute  Is  that  the  homestead 
right  cxteodB  to  the  lands  "occupied  by  the 
intestate  and  his  family,  at  the  time  of  his 
death,  as  a  residence,  and  continued  to  be  so 
occupied  by  ids  widow  and  children,  after 
bis  death."  Were  It  not  for  this  latt  statu- 
tory provision,  it  would  have  at  least  required 
JnUcUi  interpretation  to  extend  the  home- 
stead right  to  the  family  after  the  death  of 
the  owner.  See  Cross  t.  Benson*  supra. 
Bawwer,  it  Is  not  contended  that  any  necco- 
WT  ccHifllct  exists  between  secUon  2  of  the 
sutnte  and  the  Oonstltntlon.  The  conflict 
which  the  appellant  reliec  nptm  is  said  to  be 
In  the  proTisimu  of  sections  5  and  6  (Gen.  St. 
IflOl.  {f  2507,  2808)  which  are  quoted  supra. 
Section  6  psovldes.  In  a  case  like  the  present 
that  If  the  widow  again  marry,  or  when  all 
the  ddldren  arrive  at  the  age  of  maiorlty,  the 
homestead  shall  be  divided;  and  section  6 
pnvldea  that  In  such  cases,  If  division  can- 
not be  made  by  mutual  consent,  or  If  tlie 
hmiKstead  is  not  susceptible  of  Alvlslm,  It 
may  be  sold  as  In  the  ordinary  partition  suit 
We  have  attempted  to  show  that  there  is 
nothing  In  the  ccmstltutioQal  provision  which 
exempts  lands  oceiipled  by  the  ftmlly  of  an 
intestate  as  a  homestead  from  being  dis- 
tributed In  the  same  manner  as  other  prop- 
«ty;  and  that,  tf  It  were  not  for  the  exemp- 
tkm  ftnmd  fn  section  2  of  the  statute,  tlie 
lands  emtraced  In  the  homestead  would  be 
so  distrllnited.  Since,  ther^rae,  it  requires 
die  statute  to  prevent  the  homestead  from  be- 
ing distributed  in  the  ordinary  course  as  oth- 
er property,  and  since  the  Legislature  pos- 
sessed the  power  to  nuke  the  exemptbm.  it 
neeessarlly  follows  that  the  Legislature  pos- 
sessed the  poww  to  say  bow  long  the  exemp- 
tloB  turn  distrttn^ton  shall  continue,  and  the 
L^Watnn  has  done  this  In  the  same  statute 
■Bd  has  decSared  that  the  premises  occupied 
as  a  hmncsteod  shall  be  snhject  to  partition 
and  dlstrilmtlmi  If  the  widow  ^in  marry  or 
whs9  all  the  children  have  arrived  at  the  age 
aC  Biajorltr-  All  the  provisions  of  thla  atav 


ute,  so  far  as  they  relate  to  the  homestead, 
must  be  construed  together  and  in  connection 
with  the  constitutional  provisions  and  the 
statute  of  exemptions;  and  it  Is  clear  that, 
if  section  2  of  the  statute  Is  not  In  conflict 
with  the  Constitution,  sections  6  and  6  are 
not 

No  decisions  from  other  courts  are  dted 
in  support  of  the  appellant's  novel  claim,  and 
our  attention  has  not  been  called  to  any 
cases  from  other  states  where  this  question 
has  been  raised.  In  Eubank  &  Co.  v.  Land- 
ram.  69  Tex.  247,  it  was  held  that  the  home- 
stead Is  not  subject  to  partition  among  the 
heirs  so  long  as  the  surviving  qtouse  con- 
tinues to  occupy  the  homestead  as  sndti.  The 
decision,  however,  rests  wholly  upon  an  ex- 
press constitutional  provision  that  the  home- 
stead "shall  not  be  partitioned  among  the 
heirs  of  the  deceased  during  the  lifetime  of 
the  surviving  husband  or  wife,  or  so  long 
as  the  survivor  may  dect  to  use  or  occupy 
the  same  as  a  homestead."  In  the  opinion  it 
la  said:  "In  other  words,  the  Constitution 
protects  the  surviving  haaband  or  wife  in 
their  right  to  the  homestead,  whether  as 
against  the  belrs  of  the  deceased  or  the  cred- 
itors of  the  survivor,  so  long  as  such  surrlvor 
occupies  the  homestead  as  audi."  In  so  far 
as  the  case  has  any  appllcaticm  to  the  matter 
under  consideration,  it  makes  for  the  con- 
struction we  have  ^aced  upon  our  constitu- 
tional provision.  The  general  provisions  of 
the  Texas  Oonstltntlon,  whUe  stated  more  in 
detail  than  ours,  merely  exempt  the  home- 
stead from  fenced  sale  or  alioiatlon. 
'  The  theory  of  the  ai^dlaut^s  case,  as  ap- 
pears by  the  excerpt  from  the  brief,  finds 
Its  only  support  In  what  is  obvloody  an  un- 
warranted extenaion  of  the  principle  upon 
which  Cross  V.  Benson  was  decided  In  1801, 
and  the  doctrine  announced  In  the  recent 
case  of  Weaver  v.  Bank,  76  Kan,  640, 91  Pac 
278,  16  L.  B.  A.  (N.  SO  Ua  128  Am.  St  Rep. 
16S.  In  Cross  v.  Boison  the  land  belonged 
to  the  husband  and  was  occupied  as  a  home- 
stead by  himself  and  wife  until  his  death. 
She  continued  to  occupy  It  as  her  homestead 
after  his  death.  Creditors  attempted  to 
seize  It  and  derive  her  of  her  homestead  on 
the  theory  tlut,  there  being  no  minor  chU- 
dien,  the  homestead  right  ceased  upon  the 
hnsband's  death.  It  was  htid,  on  the  con- 
trary, that,  as  the  wlfto  was  'the  family  of 
the  owner"  at  his  death,  she  continued  to  be 
"the  family  of  the  owner"  so  long  as  she  oc- 
cupied the  pranlses  as  b»t  homestead,  and 
that  during  sudi  occupancy  the  premises 
were  exempt  from  forced  sale  for  the  pay- 
meat  Of  the  ddrts  (HT  the  husband.  Weaver 
T.  Bank  was  a  case  where  the  widow  con- 
tinued to  occupy  the  homestead  as  such  aft- 
er all  the  children  had  become  ot  age  and 
had  moved  away,  leaving  her  in  Its  sole  oc- 
cupancy. Afterwards  Judgment  was  obtuined 
against  her  on  her  own  debt,  and  an  execu- 
tion was  levied  upon  the  prrailses.  It  was 
held,  overmllng  EUlnger  t.  Thomas,  61 
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Kan.  180,  67  Pac.  529,  that:  "When  the 
homestead  character  has  once  attached,  it 
may  persiBt  for  the  benefit  of  a  single  in- 
divldual  (either  the  husband  or  the  wife) 
who  Is  the  sole  surviving  member  of  the 
family."  It  was  farther  held  that,  although 
the  homestead  was  occupied  by  the  wife  as 
its  sole  occupant,  It  was  exempt  as  against 
her  own  creditors  as  well  as  those  of  her 
husband's  estate,  extending  the  doctrine  in 
Cross  T.  Benson. 

The  cases  may  be  satd  to  serve  as  forcible 
illustrations  of  the  liberality  with  which  this 
court  has  always  constru^  the  homestead 
and  exemption  laws  in  order  that  the  wise 
and  beneficent  purpose  of  their  enactment 
shall  not  be  defeated.  The  decisions  go  quite 
as  far  toward  extending  the  scope  and  pur- 
pose of  the  constitntlonal  provision  as  any  to 
which  our  attention  has  been  directed.  We 
are  satisfied  that  the  doctrine  they  announc- 
ed is  sound;  but  it  fumtshes  no  substantial 
support  for  the  contention  which  the  appel- 
lant makes  in  the  present  case.  The  doc- 
trine declared  in  those  cases  Is  that  a  home- 
stead once  established  will  continue  so  long 
as  the  family  continues  to  occupy  it  as  such, 
and  that  the  family  may  consist  of  a  single 
Individual  who  is  the  sole  surviving  member. 
Both  cases  were  contests  between  the  family 
and  creditors,  and  a  liberal  construction  was 
given  to  the  constltotional  exemption  In  or- 
der to  protect  the  homestead  of  the  family 
from  the  grasping  creditor.  The  appellant 
now  insists  that  the  doctrine  should  be  ex- 
tended for  the  purpose  of  protecting  the  sur- 
Tlvlng  wife  or  husband  against  the  heirs  of 
the  owner,  who  are  members  of  the  same 
family  and  equally  entitled  to  the  protection 
afforded  by  the  Constitution. 

In  Weaver  v.  Bank  the  statute  of  descents 
and  distributions  was  not  involved  nor  in 
any  way  considered.  In  a  sense  the  statnte 
was  Involved  in  Cross  v.  Benson.  It  was 
brought  into  the  case  in  this  way:  The  cred- 
itors contended  that  the  constitutional  ex- 
emption does  not  survive  the  death  of  the 
owner,  and  that  any  extension  of  the  home- 
stead right  beyond  his  death  must  be  found, 
If  at  all.  Id  the  statute  of  descents  and  dis- 
tributions ;  and  then  proceeded  to  argue  that 
under  the  statute  the  homestead  right  does 
not  survive  for  the  benefit  of  a  widow  and 
child  or  children  who  have  reached  the  age 
of  majority,  there  being  no  minor  heirs. 
With  respect  to  this  contention,  It  is  said  In 
the  opinion:  "The  Constitution  creates  the 
homestead.  This  court  is  the  final  interpre- 
ter of  that  Instrument,  and  no  legislative 
misconception  of  its  scope.  If  any  such  should 
become  manifest,  can  be  permitted  to  dimin- 
ish the  field  of  Its  operation.  •  •  •  Prop- 
erty descending  to  heirs  must  l>e  distributed, 
properly  to  be  enjoyed.  With  this  distribu- 
tion the  Constitution  has  nothing  to  do. 
These  are  matters  left  by  the  Constitution 
to  the  L^lalatare.  But  homestead  Interests 
are  dlitnrbed  by  them  no  more  than  tbe  di- 


vision of  the  title  and  the  division  of  the 
land  necessarily  require,  and  the  rights  of 
creditors  are  enlarged  no  further  than  these 
circumstances  necessarily  compel.  Neither 
descent  nor  distribution  can  make  subject  to 
execution  for  payment  of  debts  any  portion 
of  the  homestead  inherited  and  occupied  by 
a  person  who  is  not  by  death,  or  by  subse- 
quent circumstances,  taken  from  the  cat^ury 
of  the  family  of  the  owner." 

There  is  no  recognition  here  of  any  con- 
flict between  the  statute  and  the  Constlta- 
tlon,  but  merely  a  suggestion  as  to  what  the 
result  would  be  *if  any  such  should  become 
manifest"  Nor  does  it  follow,  because  tbe 
statute  of  d^cents  and  distributions  Is  pow- 
erless to  make  the  homestead  subject  to 
forced  sale  for  the  payment  of  debts,  that 
the  statute  is  likewise  powerless  to  compel  a 
division  of  tbe  land  comprising  the  home- 
stead for  the  benefit  of  tbe  members  of  the 
family  when  the  widow  remarries  or  all 
the  children  attain  their  majority.  In  for- 
mer decisions  this  court  has  recognized  the 
doctrine  that  the  homestead  character  of 
land  is  not  necessarily  d^troyed  by  partition 
of  the  same.  Brady  v.  Banta,  supra,  and 
Trumbly  v.  Martell,  supra.  Had  the  question 
presented  here  been  raised  in  Cross  v.  Ben- 
son, we  have  no  doubt  the  court  would  have 
declared  that  the  effect  of  the  statnte  is  to 
broaden  and  extend  the  homestead  right 
guaranteed  by  tbe  Constitution ;  and  the  de- 
cision would  have  been  rested  as  mudi  upon 
the  terms  of  the  statute  as  upon  a  liberal 
construction  of  the  constitutional  provtelon. 
But  no  such  question  was  presented  or  con- 
sidered because  no  one  claimed  in  that  case 
that  the  statute  conflicts  with  tbe  Constitu- 
tion. 

A.  further  contention  upon  which  appellant 
relies  is  that  partition  of  the  homestead  re- 
quires a  sale  of  the  premises  by  order  of  the 
court  In  case  tbe  land  be  found  not  sus- 
ceptible of  division,  and  that  this  Is  a  "forced 
sale,"  in  direct  violation  of  the  constitutional 
provision,  and  for  this  reason  the  statute  Is 
unconstitutional  and  void. 

The  decisions  of  other  courts  are  not  en- 
tirely harmonious  in  construing  the  term 
"forced  sale,"  owing  largely  to  the  difference 
in  the  context  with  which  It  is  used  In  vari- 
ous statutes  and  constitutlonBl  enactm^ts. 
In  Peterson  v.  HomhIower,  S3  Cal.  266,  con- 
struing the  term  as  used  In  tbe  Oonstltatlon, 
It  was  held  not  to  be  synonymous  with  a 
"sale  on  execution"  because  the  latter  may 
be,  and  often  Is,  voluntary  In  every  respect. 
It  was  said  In  the  opinion :  "Its  qnallty,  as 
being  voluntary  or  forced,  d^>ends,  not  upon 
tbe  mode  of  its  execution,  but  upon  the  pres- 
ence or  absence  of  the  consent  of  the  owner." 
Other  cases  hold  the  words  "forced  sale"  to 
mean  any  sale  made  under  the  direction  or 
order  of  a  court  against  the  will  of  tbe  own- 
er, or  where  he  has  not  done  some  act  which 
amounts  to  giving  his  voluntary  consent 
thereto,  such  as  the  ezeentlon  of  a  mortgagor 
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See  3  Words  &  PbraM  Juffldallr  Deftied, 
igil,  iBd  eases  dted.  UbiB  Is  ttie  first  time 
tbe  question  baa  been  raised  In  tUs  court. 
In  former  dedslons  the  term  **forced  sale," 
as  used  In  section  9^  art.  15,  of  tbe  OonBllta- 
Woo,  bu  been  assumed  to  have  reference 
tAtkf  to  a  sale  of  tbe  bomestead  for  tbe  pay* 
rnnt  of  ddbts  In  whidi  tbe  proceeds  of  tbe 
Kle  wonld  go  to  a  creditor,  and  the  ftunlly 
wooU  be  d^prlred  of  tbelr  homestead.  In 
Humm  T.  Somioer  {C  G.)  10  Fed.  601,  wblle 
tbe  predse  question  was  not  Involved,  as  tbe 
Mie  was  under  a  mortgage  foreclosure,  the 
eoott  ned  tbls  langnage :  **The  words  forced 
nle;'  eiq>lQ]red  In  the  above  provision  of  tbe 
Constttutton,  should,  we  think,  be  held  to 
Bnn  Biles  npon  execution  or  other  process 
for  tbe  collection  of  tbe  ordinary  debts  of  tbe 
owner." 

A  nle  In  partition  is  not  a  "fwced  sale'* 
vitUn  tbe  terms  of  tbe  homestead  laws,  since 
It  t>  no  mwe  than  a  process  for  the  purpose 
of  diriding  and  distributing  among  the  own* 
«  real  estate  where  it  Is  found  Impossible 
t»  have  a  division  in  kind.  The  proceeds  of 
the  sale  take  tbe  place  of  tbe  real  estate  and 
■R  divided  between  tbe  owners ;  each  re- 
(HTliig  his  Blutre  in  lieu  of  his  respective 
portion  the  real  estate.  It  is  solely  for 
the  benefit  ot  the  owners  that  the  sale  is 
made,  because  there  Is  no  other  way  In  which 
to  Kin  to  each  his  Interest  In  Hafer  v.  Ha- 
ftr.  sopm.  It  was  held  that  the  trial  court 
nred  In  decreeing  that  lands  comprising  a 
bomestead  were  subject  to  partition,  because 
Emma  B.  Hafer,  a  daughter,  who  had  not 
urfred  at  full  age,  still  continued  to  occupy 
tbe  homestead  as  such.  All  'the  other  chil- 
dren bad  attained  majority  and  had  left 
the  bomestead.  It  was  held  that  until  the 
Tnmgeat  diUd  was  of  full  age  the  premises 
vm  not  subject  to  partition.  If  the  appel- 
lant's contention  here  Is  sound,  tbe  daugh- 
ter In  that  case,  after  she  became,  of  age, 
wnld  liave  prevented  partition  of  the  prem- 
fsea  and  thos  have  defeated  the  rights  of 
ber  Inotbers  and  sisters  to  a  division  and 
distribution  of  the  land  during  her  natural 
ttfe  If  die  continued  that  long,  to  occupy  the 
mmlses  as  her  bomestead. 

It  would  not  be  difficult  to  suppose  other 
tastasces  wb«re  such  a  rule  would  work 
peat  bardsblp  to  needy  and  deserving  chll- 
drai  by  depriving  them  of  their  Inheritance, 
ne  ConstltQtl<m  puts  tbe  home  beyond  the 
mdl  (tf  creditors.  As  Chief  Justice  Hemp- 
bni  ays,  in  Sanqwon  ft  Keene  v.  WlUlam- 
xn.  6  Tex.  102;  6S  Am.  Dec.  762,  It  creates 
o(  the  home  "a  sanctuary  from  every  apecles 
fl(  tatraslon  which  under  cover  of  law  would 
ntijeet  tbe  prop^ty  by  any  diqMMltlon  what- 
cnr  to  tbe  payment  of  dAts."  The  constmc' 
tlon  whldi  tlie  aK>eltant  contoidB  for  would 
pl«e  it  beyond  the  reach  of  those  to  whom 
It  belongs,  unless  they  are  so' situated  that 
tbcr  can  occupy  it  as  a  home,  and  would 
place  it  In  tbe  power  of  a  single  member  of 
Ibe  family  to  dq^e  tbe  others,  however 


needy  or  worthy,  of  their  Inheritance.  This 
would  be  a  manifest  perversion  of  the  pur- 
pose and  Intent  of  the  constitutional  provi- 
sion. 

The  Judgment  will  be  affirmed. 

BURCH,  MASON,  SMITH,  and  GRAVES, 
JJ.,  concnrrtaig. 

JOHNSTON,  a  J.  (dissenting).  The  Con- 
stltntion  gives  tbe  homestead  eronption,  pre> 
scribes  tbe  conditions  upon  whldi  it  may  be 
enjoyed,  including  Its  «tent  and  duration, 
and  tbe  right  thus  given  may  be  Increased 
but  cannot  be  diminished  by  any  statute.  Un- 
der tlie  CouBUtution  it  is  occupancy  as  a  resi- 
dence tv  the  family  of  tbe  owner  that  Im- 
presses the  prranlses  with  tbe  homestead 
character.  The  inroperty  In  question  ii^as  oc- 
cupied as  a  homestead  when  Jeremiah  H. 
Towie  died,  and  It  has  been  occupied  by  his 
widow  ever  since  that  time.  It  is  conceded 
that  it  was  exempt  to  her  for  some  time  after 
his  death.  When  did  it  lose  Its  bomestead 
character?  That  must  be  ascertained  from 
the  constitutional  provision,  and  the  only 
limitation  found  In  it  which  operates  to 
terminate  the  homestead  right  Is  the  implied 
one  of  nonoccupancy.  Tbe  home  Is  exempt 
BO  long  as  It  Is  occupied  by  tbe  family  of 
the  owner.  It  Is  not  only  exempt  from  forc- 
ed sale  for  debt,  but  it  Is  also  exempt  under 
any  proceaa  of  law  on  every  account  except 
for  taxes,  for  purchase  money,  and  for  cost 
of  tmprovements.  The  exceptions  to  the  ex- 
emption are  particularly  stated,  and  none  la 
found  there  providing  that  the  bomestead 
may  be  sold  In  order  to  give  children  tbe 
shares  which  they  may  have  Inherited;  nor 
Is  there  anything  In  the  provision  Indicating 
that  the  homestead  right  terminates  when 
the  children  reach  majority.  Besides,  tbe 
necessity  for  the  protection  which  the  home- 
stead was  designed  to  give  ordinarily  In- 
creases as  the  widow  grows  older.  Several 
of  the  earlier  cases  are  cited  to  show  that 
distribution  may  be  made  after  the  widow 
marries  or  the  children  arrive  at  tbe  age  of 
majority,  bnt  It  Is  worthy  of  note  that  those 
cases,  without  exception,  oiUy  gave  atten- 
tion to  the  Interpretation  of  the  statutes 
touching  that  question.  None  of  them  Involv- 
ed the  scope  of  tbe  constitutional  provision 
nor  tbe  question  whether  there  was  a  con- 
flict between  the  Constltutlcm  and  the  stat- 
utes. 

This  question,  however,  was  considered  In 
Cross  V.  Benson,  68  Kan.  495,  75  Pac.  558,  64 
L.  R.  A.  660,  where  the  owner  of  tbe  bome- 
stead died  leaving  a  widow  but  no  children, 
and  where  It  was  held  lhat  the  widow  con- 
stituted the  family  of  tbe  owner,  and  that 
the  exemption  continued  in  her  so  long  as 
she  occupied  it.  An  appeal  was  there  made 
to  the  effect  of  the  statute  of  descents  and 
distributions,  but  tbe  court  answered  by 
saying:  "Tbe  statute  of  descents  and  dis- 
tributions can  abed  no  ll^t  upon  the  sub- 
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Ject  The  Onutltntlon  creates  the  hwne- 
stead.  The  court  Is  the  final  Intarpreter  of 
that  Instnunoit,  and  no  legtilatlve  mlacon- 
ceptlon  of  Its  scope,  If  any  such  should  be- 
come manifest,  can  be  pwmitted  to  diminish 
the  field  of  Its  operatlfm."  In  another  part  of 
the  (^IxUon  it  was  said:  "A  conslderatlm 
of  the  origin  and  purpose  of  the  homestead 
right  and  of  Its  establldiment  In  the  Oonstl- 
tntioQ  of  this  state  vlll  riiow  that  the  pro- 
Tlslons  made  in  that  docoment  were  Intended 
to  be  complete,  and  that  all  l^ialatlTe  action 
In  attaining  ttie  desired  end  was  intended 
to  be  dispensed  with."  Fnrttiar  along  bi  the 
opinion  refermce  was  made  to  the  purpose  ot 
the  homestead  exemption,  as  well  as  the  lim- 
itations and  duration  of  the  homestead  right, 
and  It  was  said :  "But  the  saving  of  a  home 
to  the  family  free  tnm  allenatlm,  without 
Joint  consent  and  beyond  the  reach  of  pro- 
cess of  tiie  law,  was  of  overshadowing  Im- 
portance^ llierefore,  while  section  6  directs 
the  Legislature  to  provide  for  the  protection 
of  the  rights  of  women  in  acquiring  and  pos- 
sessing property,  real,  personal,  and  mixed, 
separate  and  apart  from  their  husbands,  sec- 
tion 9  itself  creates,  limits,  and  defines  the 
homestead  right"  As  to  the  effect  of  the 
statute  upon  the  constitutional  inrovlslon.  It 
was  further  said:  "Upon  the  matter  of 
homestead  not  only  is  legldatlve  aid  dis- 
pensed with,  but  legislative  interference  Is 
foreclosed.  Without  any  statute  upon  the 
subject,  no  forced  sale  of  any  homestead  oc- 
cupied in  the  manner  prescribed  could  be 
lawful,  and  no  conditions  may  be  Impcraed 
by  statute  upon  the  enjoyment  of  the  rlj^t" 

Since  the  constitutional  provision  is  com- 
plete In  Itself,  and  the  homestead  right  con- 
ferred by  it  cannot  be  restricted  by  statute, 
we  must  \otik  to  tiie  Constitution  alone  to 
find  limitations  on  the  enjoyment  of  the 
right  The  llmltptlons  on  ttie  duration  of 
the  homestead  right  prescribed  by  the  stat- 
ute ot  descents  and  distributions  are  not 
found  in  the  Constitution.  Under  the  consti- 
tutional provision  the  surviving  widow  is 
deemed  to  be  the  family  of  the  owner,  and 
so  Imig  as  she  remains  In  that  position  and 
continues  to  reside  in  the  home  the  homestead 
right  continues.  If  she  vacates  the  home,  it 
loses  its  homestead  character ;  but,  so  far  as 
the  Constitution  is  concerned,  the  right  per- 
sists so  long  as  the  widow's  occupancy  con- 
tinues. The  doctrine  of  Cross  r.  Benson  was 
reaffirmed  and  extended  In  Weaver  r.  Bank, 
76  Kan.  540,  94  Pac  273,  16  L.  R.  A.  (N.  S.) 
110,  123  Am.  St  Rep.  155,  where  It  was  held 
that  whCT  the  homestead  right  has  once 
attached.  It  may  persist  In  the  surviving  hus- 
band or  wife  alone;  without  r^ard  to  which 
spouse  holds  the  I^I  title  to  the  property 
or  the  time  when  the  Indebtedness  to  pay 
which  It  was  sought  to  be  sold  was  Incurred. 

There  seems  to  be  a  contention  that  the 
constitutional  provision  was  liberally  inter- 


preted In  CRMS  ▼.  Benson  and  Weaver  v. 
Bank  cases  because  the  attacks  <m  the  home- 
stead rlBbts  were  made  by  credltois;  but 
that  provision  makes  no  distinction  between 
creditors  and  other  claimants,  neither  does 
It  make  any  distinction  betwera  sales  f» 
execution  and  other  judicial  sales.  The  pro- 
vision is  that  the  homestead  "shall  be  ex- 
empted from  forced  eale  undw  any  process 
of  law."  Compulsory  partition  contemplates 
not  only  the  breaking  up  of  the  htunestead, 
but  In  eases  ot  partition  the  Code  specifically 
provides  for  the  sale  of  the  property  If  divi- 
sion cannot  be  made.  We  all  know  that  it  la 
Inqnractical  to  divide  an  ordinary  city  home- 
stead, and  many  of  tlie  coimtry  hmnesteads 
are  Incapable  of  equitable  divl^on.  Buppoae 
a  widow  occupies  a  cottage  built  on  a  city 
lot  26  feet  wide  which  lOie  has  Inholted  In 
comm<m  with  a  number  of  children  who  have 
arrived  at  majority,  and  some  of  tbem  bring 
a  proceeding  In  partition;  tiiere  can  he  no 
division  exc^  by  means  of  a  sale,  and  a 
sale  to  wUch  die  <^ecte  Is  certainly  a  forced 
sale.  It  win  not  do  to  limit  tiie  meaning  of 
a  "forced  saltf*  to  one  on  execution,  because 
the  Oonstitntion  qtedfically  vsempta  the 
homestead  from  any  forced  sale  under  any 
iwocess  of  law.  No  broader  lai^ina^  oonld 
have  been  «nployed,  and  It  Is  certainly  broad 
enoufjOi  to  indnde  any  judicial  sale.  Besides, 
the  partition  statute  itself  provides  that  the 
property  shall  be  sold  "In  the  same  manner 
as  In  sales  of  real  estate  on  execution."  Oen. 
St  1901. 1  5113.  An  order  of  sale  In  a  parti- 
tion proceeding  Is,  In  a  sense,  a  special  exe- 
cution, and  Is  as  much  within  the  prohibition 
of  the  Constitution  as  an  execution  sale  bas- 
ed on  a  creditor's  Judgment 

In  my  opinion  the  homestead  right  remains 
in  Mrs.  Towle,  notwithstanding  the  children 
have  reached  majority,  and  she  cannot  be 
dlBtuTt)ed  In  that  right  as  long  as  she  contin- 
ues to  -occnpy  the  property  as  a  homestead. 
While  a  portion  of  the  land  was  inherited  by 
the  children.  It  descended  to  them  subject 
to  the  homestead  Interest  As  was  said  In 
Barbe  v.  Hyatt  50  Ean.  86,  31  Pac.  694: 
"So  long  as  it  retains  its  homestead  charac- 
ter, it  cannot  be  sold  to  pay  ordinary  debts, 
nor  can  there  be  a  compulsory  distribution." 

I  am  authorized  to  say  that  Mr.  Justice 
BEINSON  concurs  in  this  dlssrait 


PIRST  NAT.  BANK  OF  HATS  CITY 
CARTDR  et  al. 

(Supreme  Court  of  Kansas.  Feb.  12, 1910.) 

fSvlialu"  bv  the  Court.) 
H0UB8TBAD  (i  153*)— FORCED  SaLK  OT  SoN*8 

Shabe— RiQHT  or  Pdkchasek  to  Pabtitior. 
A  widow  occupying  a  homestead,  the  title 
to  which  descended  to  her  and  ber  children, 
cannot  complain  of  the  forced  sale  of  an  adult 
son's  share,  and  after  the  minor  children  haTe 


•For  othar  oaan  *M  urns  tuple  and  Motloa  NUlI BBR  la  Dm.  *  Am.  Dlti.  U07  to  tete,  ft  RaperUr  Zndai 
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aH  arriTed  tt  the  am  of  lujoil^  the  pmchaMr 
of  inch  ahue  to  entitled  to  partltioD. 

(Bd.  Note.— For  other  caaes,  aee  Homestead, 
Dec.  Dig.  fi  153.*] 

Jtdinston,  O  X,  and  Benson,  J..  dissentiDf. 

Ai^ieal  from  District  Court.  Ellis  Coimtr; 
3.  C  Rappeatba),  Judge. 

Action  by  the  First  National  Bank  of  Hays 
City  against  Mrs.  James  (Candas)  Carter  and 
otbHS.  Judgment  for  defendants,  and  plaio- 
tfff  q^eala.  Reversed  and  remanded. 

A.  D.  GUkeson,  for  a]n>eUant 

BURCH;  J.  The  action  in  the  district 
eoort  was  one  tor  the  partition  of  real  estate 
vUch  wu  owned  by  James  Carter  In  his 
KfeUme.  He  died  intestate  learing  a  widow 
waA  minor  children  In  the  occupancy  of  the 
premlaeB  as  a  homestead.  While  some  of  the 
^Idren  w»e  still  minors,  the  Intoreet  of  sxl 
adult  aon,  D.  N.  Carta*,  was  sold  on  execo- 
tkw  to  satisfy  a  Jodgment  against  him  In 
fanr  of  the  iilaintlfl.  the  First  National 
Bank  of  H«T>  City.  The  plaintiff  purcbas- 
•d  at  the  sherUTa  sale.  The  sale  was  daly 
oMifinned,  and  a  sherUTs  deed  was  Issued 
and  recorded.  After  the  yonngest  child  had 
attained  bis  majorltr.  the  plaintiff  instituted 
the  partition  proceedings.  The  widow,  who 
eontlnaed  to  maintain  her  residence  on  the 
Isnd,  denied  tiUe  in  the  bank,  resisted  parti- 
tion, and  Judgment  was  rendered  in  her  fa* 
nr.  The  ground  of  the  decision  was  stated 
hjr  flie  trial  Judge  as  fcdlows:  "It  seems  to 
the  court  tliat  the  principal  question  Is 
wbether  or  not  this  matter  comes  under  the 
Qnstttntlonal  prorlsliHi  relative  to  the  allena- 
flisi  <tf  tbe  lunnestead,  and  the  phrase  of  the 
Ocnstitntion  is:  'Shall  be  exempt  from  forced 
nle  nnder  any  process  of  law.'  The  testi- 
mony shows  that  the  propffl-ty  In  controversy 
vas  the  homestead  of  Jamea  Carter  in  his 
lifetime,  and  his  wife,  tbe  defendant,  Candas 
Chttcr.  and  that  it  has  remained  her  home- 
itead  erer  since.  It  seems  that  when  tbe 
diQdreo  reach  maturity  they  can  insist  upon 
partition  of  the  homestead,  or  should  the 
widow  remarry,  which  Is  not  the  case  here. 
The  sale  by  the  First  National  Bank  of  D. 
N.  Garter's  interest,  D.  N.  Carter  being  a  son 
«f  James  Carter,  was  undoubtedly  a  forced 
■le,  and  It  aeons  to  the  court  that  in  that 
sense  it  Is  in  violation  of  tbe  constitutional 
bhlUtlon  against  the  forced  sale  of  a  home- 
stead. The  children  might  loslst,  under  the 
■Utute,  upon  a  partition,  but  one  who  claims 
tbe  Interest  of  D.  N.  Carter  under  a  forced 
«Ue  cannot,  and  this  court's  Jm^pnent  will  be 
fer  die  defendant  for  costs.*' 

Upon  the  death  of  James  Carter,  his  wld- 
sv  to4*  title  to  one-half  the  land  and  no 
more.  Title  to  the  share  descending  to  D.  N. 
Carter  rested  in  him  just  ss  title  to  the 
widow's  share  vested  In  her.  He  could  do  as 
he  lllEed  with  Ills  own  portion,  and  no  dlsposl- 

*nr«tbar 


tlon  he  mli^t  make  of  it  could  be  of  Interest 
to  the  widow  BO  long  as  her  homestead  right 
of  occupancy  was  not  disturbed.  Dayt<Hi  r. 
Donart,  22  Kan.  206;  Oatton  v.  ToU^,  22 
B^.  678;  ComptOD  v.  Oaa  Co.,  76  Kan.  672, 
S»  Pa&  1088.  10  L.  B.  A.  (N.  8.)  787. 

The  interest  of  D.  N.  Carter  was  sold  on 
execution,  snd  not  the  interest  of  the  widow. 
Therefore  the  qnestion  whether  that  aale  was 
a  forced  sale  contrary  to  the  Constitution 
was  one  between  D.  N.  Carter  and  the  bank, 
and  not  one  between  the  widow  and  the  baidc 
The  order  confirming  the  sheriff's  sale  ad- 
judicated its  legality  and  validity.  The  sher- 
iff's deed  vested  In  the  bank  as  good  and  as 
perfect  an  estate  in  the  land  as  D.  N.  Oirter 
enjoyed.  Gen.  Bt  1001,  |  4056.  He  could 
not  object  that  the  sale  was  a  forced  sale  of 
a  homestead  unless  the  land  were  his  home- 
stead. He  lias  not  complained,  and  does  not 
compilain,  of  the  proceedings  whereby  the 
bank  acquired  his  Interest,  and  the  widow 
has  no  concern  with  what  he  did  or  suffers  to 
be  done  with  his  iffoi>OTty.  It  is  Immaterial 
to  hec  whether  he  voluntarily  deeded  his  In- 
terest to  tbe  bank,  or  whether  he  allowed  it 
to  be  sold  to  the  bank  on  execution. 

Since  D.  N.  Carter's  share  of  the  land  la 
now  vested  In  tbe  bank,  and  since  the  time 
has  arrived  when  tbe  homestead  is  no  longw 
protected  against  partition  among  the  owners 
(Towle  V.  Towle  [decided  at  the  presrait 
terml  107  Pac.  22Q,  tbe  Judgment  Is  reversed, 
and  the  cause  Is  remanded. 

MASON,  SMITH,  PORTER,  and  GRAVES. 
JJ.,  concurring.  JOHNSTON,  C.  J.,  and 
BENSON.  J.,  dissent  on  the  grounds  stated 
In  the  dissenting  opinion  in  Towle  t.  Towle 
et  aL,  Just  decided. 


PITTMAN  et  al.  T.  PITTMAN  et  al. 
(Snpieme  Court  of  Kansas.   Feb.  12, 1910^ 

(ByUa^ut  by  the  Oouri.) 

1.  Wills  (S  802*)— Electiow  of  Widow  to 
Take  Undeb  Statute  of  Descents— Effbct 

■  ON  Will. 

Where  a  widov\  without  regard  to  the 
proTisions  of  the  will  of  her  deceased  husband, 
elects  to  take  under  the  iaw  of  deacents  and 
distributions,  such  election  does  not  render  the 
will  inopeiative.  As  between  other  persons,  tbe 
will  will  be  enforced  as  near  in  accordance  with 
tlie  iatention  of  the  testator  as  it  can  be. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  It  2001-2008;  Dec  Dig.  |  802.*] 

(AddiHonat  SyUahut  hv  Bditorial  Btalf.) 

2.  Wills  {%  525*)— Constbuction— Biaurs  or 

DXTISEE. 

A  will  gave  testator's  son  by  a  former  wife 
80  acres  tk.  land,  and  provided  that  e  mortgage 
on  all  testator's  land  should  be  paid  so  that  the 
sou  would  take  the  80  acres  clear  of  Incumbran- 
ces. One-half  the  remainder  of  bis  property  was 
left  to  hia  present  wife's  children  "wiiich  may 
remain,  •  *  *  deducting  tbe  said  t>eqnest  to 
my  son,"  and  his  wife  was  not  mentioned.  She 


■M  same  topic  u«  sectlm  NUlfBBB  la  Dec  *  Am.  Diss.  1S07  to  date,  ft  R«Mtar  Xndnas 
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elected  to  take  aoder  tbe  law  of  descents,  and 
one-half  of  tbe  eon's  eighty  acres  waa  allotted 
to  her.  Held,  that  the  intent  was  to  zive  the  80 
acres  of  land  to  the  son  even  if  tbe  Interest  of 
the  other  dilldren  had  to  be  sacrificed,  in  part, 
to  dischaive  tbe  mortgage,  the  bequests  to  the 
other  children  being  sutraidiary  to  the  son's  de- 
vise, and  be  was  properiy  awarded  part  of  the 
other  children'*  shares  to  reimbarse  aim. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1137. 1138 ;  Dec.  Dig.  §  525*} 

Appeal  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Frank  Pittman  and  others  against 
Lou  B.  Pittman  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

G.  D.  Walker  and  J.  Jj.  Beny,  for  appel- 
lants. O.  S.  Hull,  for  appeUees. 

StSITH,  J.  Clark  Pittman  by  his  first  wife 
waa  the  father  of  the  appellee  Frank.  The 
appellant  Lon  B.  Pittman  waa  his  second 
wife,  and  the  other  appeUants  are  hie  chil- 
dren her.  At  bis  death  he  was  the  owner 
of  a  homestead  of  160  acrea,  which  for  years 
had  beoi  the  homestead  of  the  family,  or  at 
least  of  tbe  widow  and  her  Children,  and  he 
also  owned  an  80-acre  tract  of  land  near  the 
homestead.  After  making  prorlslon  fbr  his 
funeral  expenses  and  debts,  9500  of  which  In- 
debtedness was  secured  Iqr  a  mor^ge  on  all 
the  land,  hla  wUl  made  the  following  prorl- 
slim  for  the  son  Frank : 

"I  give  and  bequeath  to  my  son,  Frank  Pitt- 
man, by  my  fbrmer  wife  of  beloved  memory, 
the  foUowhig  real  property,  situated  In  Atchi- 
son county,  Kansas:  The  south  one-half  of 
the  northeast  quarter  of  section  twenty-six, 
township  six,  range  nineteen,  being  tbe  80 
acres  situated  north  of  the  homestead  quar- 
ter and  adjoining  the  latter;  to  hare  and  to 
hold  to  him  and  his  heirs  forever;  and  in 
consideration  of  the  liability  said  80  acres  of 
land  may  fall  under,  to  pay  such  unsecured 
debts  which  I  may  leave  unpaid,  and  which 
my  nonexempt  personal  property  may  be  In- 
sufficient to  pay,  it  is  my  will  that  all  of  the 
said  mortgage  debt  of  (500  principal  and  in- 
terest which  now  covers  all  my  land,  both 
said  80  acres  and  said  homestead,  shall  be 
paid  out  of  said  homestead  quarter  alone,  and 
that  my  son  Frank  Pittman  shall  take  said 
80  acres  free  from  said  mortgage." 

His  wife.  Lou  B.  Pittman,  is  not  named  in 
tbe  will;  but  one-half  of  all  tbe  remainder  of 
his  property,  real  and  personal,  after  paying 
the  debts  and  expenses,  was  devised  and  be- 
queathed to  his  childrm  by  her.  It  was  his 
evident  intention  to  leave  the  other  one-half 
interest  in  such  property  to  his  widow.  Hie 
provision  for  the  children  reads : 

"I  give  and  bequeath  to  my  six  ch!]dr«i  by 
my  present  wife—that  Is,  to  Llllle  Sanders, 
Homer  Pittman,  Grace  Armor,  Ely  C.  Pitt- 
man, Mamie  Plttnma  and  Marcie  Pittman — 
all  the  balance  of  the  one-half  of  my  entire 
property,  real  and  personal,  of  which  I  may 


have  the  ownership  at  my  deatii,  and  whldi 
may  remain  after  th*  paymmt  of  the  said 
expenses  and  drtta,  secured  and  onsecnred. 
and  after  deducting  the  sold  bequest  to  my 
son.  Frank  Pittman,  subject  to  the  homestead 
right  of  the  widow  and  minor  children.  And 
I .  direct  that  aald  children  by  my  present 
wife  take  said  balance  of  the  one-half  of  my 
property  whidi  I  may  lawfully  bequeaUi  in 
equal  shares;  and  whoi  the  said  homestead 
shall  become  subject  to  legal  sale  or  partition, 
it  is  my  desire  that  my  said  wife  and  her 
said  children  by  me  shall  mutually  agree  up- 
on an  amicable  divlsl^m  of  their  re^ectlve 
shares  in  said  property,  either  In  kind  or  by 
sale  thereof  and  divlalon  of  the  proceeds:  but 
If  such  amicable  dtrlslon  or  partition  in  kind 
cannot  be  ^ected,  thm  I  direct  my  oracntor 
to  cause  said  property  to  be  partitioned  in 
the  manner  provided  lav  for  the  parti- 
tion of  real  propcor^." 

After  the  death  of  Clark  Pittman,  the  wHl 
was  probated,  and  the  executor  named  In  the 
will  was  appointed.  At  the  time  of  his  deathi 
the  widow  and  two  of  the  children,  one  of 
whom  was  still  a  mhior,  were  still  residing 
up<m  tbe  homestead.  Aft«  the  probate  of 
the  will,  tbe  widow  filed  in  the  probate  court 
an  election  to  take  all  the  Interest  in  the 
property  which  she  was  entitled  to  by  the 
law  of  descents  and  distributions,  and  there- 
after brought  a  suit  against  Frank  Pittman 
for  an  allotment  to  her  of  a  one-half  interest 
In  the  80-acre  tract  willed  to  him.  She  re- 
covered Jodgm«it  therein  for  a  csrtaln  40 
acres  of  said  tract,  and  Frank  Pittman  ac- 
quiesced In  the  Judgment  and  surrendered  pos- 
session thereof. 

This  action  was  brought  by  Frank  Pittman 
and  tbe  executor  of  the  estate  for  compensa- 
tion for  the  loss  sufltered  by  ttie  former 
through  the  allotment  of  one-half  at  the  80 
acres  to  his  stepmother,  whidi  had  beoi  de- 
vised to  him  by  the  terms  of  the  will.  He 
all^^  that  the  40  acres  apportioned  to  the 
widow  were  of  the  value  of  $3,000;  tbe  en- 
tire 80-acre  tract  being  of  tbe  value  of  f 6,000. 
and  the  value  of  the  homestead  being  twice 
the  latter  amount.  The  case  was  tried  to  tbe 
court  without  a  Jury,  and  the  executor  is  not 
named  In  the  judgment  Indeed,  it  does  not 
appear  that  he  had  any  interest  In  the  con- 
troversy. The  court  found  as  a  matter  of  law 
that  Frank  Pittman  was  entitled  to  compen- 
sation for  his  loss  by  the  apportionment  to 
the  widow,  and,  evidently  deeming  the  share 
of  tbe  other  children  In  the  homestead  as  of 
tbe  same  value  as  tbe  80-acre  tract  willed* 
to  Frank,  adjudged  and  declared  him  to  be 
the  owner  in  fee  simple  of  an  undivided  40 
acres  of  the  homestead. 

It  Is  contended  on  the  part  of  the  appel- 
lants that  the  statute  vests  an  absolute  estate 
in  the  homestead  In  the  widow  and  children 
free  from  debts.  This  Is  probably  true  as 
against  creditors,  and,  in  the  absence  of  debts 
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and  In  the  absence  of  a  wfll,  the  atatute  nata 
tbe  l^al  title  to  a  one-lialf  intnest  in  the 
bomefltead  In  the  vldov  and  the  otibw  one* 
half  Interest  In  the  chUdren.  In  any  event, 
it  veflts  the  right  of  possession  to  the  home- 
stead In  the  vldovr  and  dilldren  until  the 
yonngest  child  becomes  of  age  or  until  the 
widow  remarries.  There  Is  no  question  aa 
to  the  zighta  of  creditors  In  this  case,  and  the 
qneadon  of  the  devolution  of  title  to  the 
bimwBtead  is  not  entirely  governed  bj  the 
provislona  of  the  statute.  The  deceased  nu- 
dottook  to  dispose  of  80  acres  of  his  land, 
Apart  from  the  homestead,  by  his  will  to  his 
son,  the  an>ellee,  and  a  one-half  interest  in 
the  homestead  to  his  other  <dilldren.  As  said, 
the  will  did  net  name  the  widow  at  all,  but 
left  one-half  interest  in  the  homestead  and 
one-h'alf  Interest  in  all  the  personal  property 
undisposed  of,  evidently  Intending  the  undis- 
posed portion  of  his  property  to  descend  to 
his  wife.  The  wife  elected  to  take  under  the 
law  of  descents  and  distributions  a  one-half 
interest  In  all  his  property  inclndlng  the  80 
acres.  By  so  doing  she  deprived  the  appel- 
lee of  one-half  of  tbe  80  acres  willed  to  him. 
^e  question  is  whether  the  appellee  can  be 
compensated  for  the  loss  out  of  the  portion 
devised  to  the  other  children. 

The  general  rule  Is,  where  a  widow  re- 
nounce provisions  of  a  will  and  elects  to  take 
under  the  law,  and  where  devisees  or  legatees 
are  disappointed  in  realizing  the  provisions 
made  for  them  by  the  will,  that  tbe  benefits 
renounced  by  the  widow  are  equitably  applied 
as  far  as  possible  in  compensating  tbe  losses 
BO  sustained  by  her  election.  In  this  case, 
bovev«,  the  widow  renounced  nothing.  The 
election  of  tbe  widow  to  take  under  the  will 
does  not  render  the  will  inoperative  further 
than  as  between  heraelf  and  others  claimlpg 
portions  of  the  estate.  As  between  other  per- 
sons, the  will  will  be  enforced  as  near  in  ac- 
cordance with  the  Intention  of  the  testator 
aa  it  can  be  bo  enforced.  Allen  v.  Hannum, 
15  Kan.  62S.  Tbe  reading  of  the  will  conclu- 
slvely  shows  that  the  testator  Intended  his 
■on  Frank  to  have  the  80  acres  of  land  free 
from  any  indebtedneaa.  Although  it  was  In- 
cumbered with  a  mortgage  of  $500  with  the 
other  land,  he  directed  that  sodi  mortgage  be 
paid  ont  of  his  other  property,  .^aln,  his 
bequest  to  his  other  children  was  qualified  by 
these  words :  "And  after  deducting  the  said 
bequest  to  my  son,  Frank  Pittman.**  On  the 
other  hand,  no  unqualified  beqneat  ia  made  to 
the  other  childroi,  but  auch  bequest  la  made 
subject  to  tbe  payment  of  the  debta  as  well 
as  to  the  beqneat  to  Frank.  Tbe  othw  chU- 
droi  were  realdnary  legatees  In  tbe  senae 
that,  after  paying  the  debta  and  fnoCTal  ex- 
penses, they  were  to  have  one-half  of  the  re- 
maining personal  property,  as  well  as  one- 
balf  Interest  in  the  homestead.  It  la  alao  a 
Stticral  principle  that  where,  under  drcum- 


atances  like  these,  a  bequest  la  lost  ^  reaatm 
of  the  election  of  a  widow  to  take  under  the 
law,  the  loss  is  made  good  so  far  aa  possible 
ont  of  any  residuary  property.  It  does  not, 
however,  appear  In  thla  case  whether  there 
was  any  residuary  personal  property  after 
paying  the  indebtedness  and  funeral  expena- 
es;  but  It  Is  not  contended  that  the  court 
ored  In  not  so  compenaatlng  the  loaa.  The 
court,  we  think,  correctly  4!Qnatmed  tiie  will 
as  clearly  Intoided  to  give  the  80  acrea  of 
land  to  Frank,  even  If  the  Intoreat  of  tbe 
other  dilldreu  in  tbe  homestead  bad  to  be 
sacrificed  In  part  to  discbarge  the  fSOO  mort- 
gage upon  both  tracts;  and  that  the  bequest 
to  tbe  other  <3iildm  therein  was  clearly  sub- 
sidiary to  the  devlae  to  Frank.  The  court 
undoubtedly  found*  as  afleged  In  Uie  petition, 
that  the  homestead  of  IflO  acres  of  land  was 
twice  the  value  of  tbe  80  acres,  and  that  an 
undivided  one-fourth  Interest  In  the  home- 
stead, wblcb  would,  of  course,  come  out  of 
tbe  other  children's  portion,  as  the  widow's 
portion  could  not  be  taken  thereftn',  waa  an 
equivalent  tot  the  lose  anstalned  1^  Frank 
tbroogh  the  election  of  the  widow,  and  award- 
ed him  auch  undivided  one-fourth  Intmat 
We  think  thla  waa  as  neatly  in  accordance 
with  the  Intent  of  the  testator  as  was  pos- 
rible  undnr  tbe  circnmBtancea.  See  Allm  r. 
Hannum,  supra;  Latta  t.  Brown,  M  Team 
343,  84  S.  W.  417.  81  L.  B.  A.  840<  and  caaes 
there  cited;  Jonea  t.  Knappm,  68  Vt  881,  22 
Atl.  630,  14     R.  A.  293.  and  note. 

It  is  Incidentally  contended  in  thla  case  that 
the  decision  of  the  court  Mow  win  natural- 
ly result  in  a  partition  of  the  homestead,  and 
possibly  In  a  aale  tbweof  In  partition.  Tbe 
question  is  not  really  involved  in  thla  case. 
The  rights  of  the  partiea  In  that  regard  are 
determined  In  Towle  v.  Towle  <^n.,  juat  de- 
cided) 107  Pac.  228,  and  National  Bank  t. 
Carter  et  al.  (Kan.,  }ust  dedded)  107  Pac  234. 

The  judgment  la  affirmed.  All  the  Juaticea 
concurring. 


GAY  V.  YOUNG  MEN'S  CONSOL.  CO-OP. 
MERCANTILE  INST,  et  bL 

(Supreme  Court  of  Utah.    Feb.  11,  1910.) 

1.  Appeal  and  Ebbob  (|  1042*)--Harhi.ess 
Ebbob— Ebboreous  RnLmos— Pi^Dinos. 

A  defendant  entitled  under  his  answer  re- 
malDins  after  strikiog  out  a  part  thereof  to 
prove  tne  mattets  stated  in  tbe  answer  as  a  de- 
fense is  not  prejudiced  by  atriking  out  of  tbe 
part,  In  tbe  absence  of  an  affirmative  showing 
that  tbe  court  restricted  him  in  proving  his 
matters  of  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  aud 
Error,  Cent.  Dig.  |  4111 ;  Dec.  Dig.  1 1042.*] 

2.  Appxal  and  Ebbob  «  1042*)— Habuu»9 

EBBOB—ERBONEOnS  RULINOS— PLEADIITOS. 
Where  the  striking  out  of  all  of  tbe  parts 
of  a  pleading  that  a  motion  therefor  specified 
would  not  have  been  prejudicial,  an  order 
granting  fihe  motion  in  part  without  specifying 
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what  was  and  what  was  not  itricken  was  not 

ptejodicial. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4111 ;  Dec  Dig.  1  1042.*] 

8.  TXIAL  (S  404*)— FlBDIHQB  OF  FACIV-CON- 

OLUBioNS  or  L&w. 

A  finding  tfaat  an  officer  of  a  corporation 
hy  reason  of  his  relation  to  it  was  chargeable 
with  knowledge  of  a  trust  agreement  entered 
into  between  the  corporation  and  a  stranger 
whereby  the  latter  convered  real  estate  to  the 
corporation  in  trast,  etc.,  Is  not  a  findinK  of 
fact,  hut  is  a  conclusion  of  law  deducible  from 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  958;  Dec.  Dig.  i  404.*] 

4.  Tblu,  (i  395*)— FiHDiNos  OF  Fact— CoK- 
CLuaioHB  or  Law. 

Where  the  facts  found  snpport  a  oonclnslon 
of  law,  the  (act  that  the  conclnsion  Is  stated 
in  the  findings  of  fact,  Instead  of  In  the  conclu- 
flions  of  law  made  by  the  court,  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  933;  Dec  Dig.  i  395.*] 

5.  Tbustb  (I  63%*)  —  RssnLTrao  Tbust  — 

CONVBTAnOK  TO  SlCUBB  DEBT  OF  AlTOTBEB. 
Where  the  wife  of  a  debtor  of  a  corpora- 
tion conveyed  her  land  to  the  corporation  to 
sell  the  same  for  the  beat  price  obtainable,  and 
to  retain  so  much  of  the  proceeds  as  was  nec- 
essary to  pay  the  husband's  debts,  and  to  ac- 
count for  the  same,  the  obligation  of  the  cor- 
poration was  in  the  nature  of  a  trust,  and  Its 
relation  to  the  wife  and  the  proceeds  was  in 
the  nature  of  a  trustee. 

[Ed.  Note.— For  other  eases,  see  Tmsta,  Cent 
Dig.  S8  91,  92;  Dec  Dig.  S  63%.*] 

6.  TBU8TB  (fi  196*)— Sale  bt  Tbusteb-^Tebub 
OF  Sale— Obligation  of  Trustee. 

Where  a  corporation  accepting  a  convey- 
ance of  land  in  trust  to  sell  for  the  best  price 
obtainable  and  account  for  tbe  proceeds  sold 
for  a  leas  pritw,  It'  was  liable  to  the  grantor 
for  the  difference  between  what  the  property 
was  actually  sold  for  and  what  the  coi^KiTatlon 
could  have  obtained  for  it 

[Bd.  Note.— For  other  cases,  see  Tmsti ,  Cent 
Dig,  I  261;  Dec.  Dig.  f  m*} 

7.  TBirna  jl  198*)— Sals  bt  TsnarEB— Va- 

LIDITT— SAU  to  OFFICXB   OF  COWORATE 

Tbustee. 

Where  a  corporation  accepting  a  convey- 
ance of  land  in  trust  to  sell  for  the  heat  price 
obtainable  and  account  for  the  proceeds  trans- 
ferred the  land  to  one  of  its  omcers  for  $300, 
and  the  officer  five  days  later  sold  it  to  a  third 
person  for  $500,  the  transfer  to  the  ofiicer  was 
not  a  sale,  and  the  corporation  was  liable  un- 
der its  trust  agreement  to  account  for  $500. 

{Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
g.  I  259;  Dee.  Dig.  S  198.*] 

8.  GOBPOBATtOKS  (g  298*)— MEBTINaS  OF  DI- 
KE CTORS— POWERS  OF  Majokitt. 

Under  Comp.  Laws  1907,  S  324,  providing 
that  corporate  powers  are  vested  in  and  ^ali 
be  exercised  by  the  board  of  directors,  a  corpo- 
ration exercises  its  powers  through  the  board 
of  directors ;  but  a  majority  of  the  board,  regu- 
larly convened,  may  exercise  any  corporate  pow- 
ers in  the  absence  of  tbe  minority,  and  bind  the 
minority. 

[Ed.  Note.— For  other  eases,  see  Corporations 
Cent  Dig.  It  1302-1312;  Dec  Dig.  |  29e.*3 

9.  COBPOBATIORB    ($  428*)— POWEBS  —  BOABD 

OF  DiBECTOBa— Notice  of  Pbocebdings. 
.  Where  the  majority  of  the  board  of  di- 
rectors of  a  corporation,  regulariy  convened, 
lawAtlly  exorcises  any  corporate  powers,  the 
minori^  members  of  the  board  are  eharsnable 


with  knowled^  of  such  acts,  and,  where  the 
majority  acamred  property  in  trust,  every  di- 
rector was  chafed  with  knowledge  of  tbe  trust 
relation,  and,  as  againtt  the  culms  of  those 
for  whom  the  corporation  became  a  trustee,  tbe 
members  acquired  no  better  right  to  the  trust 
property  than  the  corporation  bad. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  1758-1760;  Dec.  Dig.  fi  428.  •] 

10.  COBFOBATIONB    ($  428*)— POWEBS— BOABD 

OF  DiBECTOBS— Notice  or  Pboceedihqb. 
He  minority  members  of  the  board  of  di< 

rectors  of  a  corporation  are  chargeable  with 
knowledge  of  legal  corporate  acta,  whether  the 
majority  of  the  board  directly  exercise  the  cor- 
porate powers  or  authorize  an  agent  to  do  so. 

[Ed.  Note. — For  other  eases,  see  Corporations, 
Gent  Dig.  H  1758-1760;  Dec  Dig.  1  428.*] 

11.  Tbustb  (fi  95*)— Voluwtabt  Tbusxeb. 

Where  a  corporation  accepting  a  convey- 
ance of  land  In  trust  to  sell  at  the  best  price 
obtainable  and  account  for  the  proceeds  trans- 
ferred the  land  to  an  officer  for  a  price  less 
than  the  best  price  obtainable,  the  officer  be- 
came a  volunteer  tmatee,  and,  when  he  sold 
the  land  at  an  advance,  he  held  the  proceeds  In 
trust  for  the  beneficiary. 

[Ed.  Note^For  other  cases,  see  Tmsti,  Cent 
Dig.  I  145;  Dec  Dig.  {  95.*] 

Appeal  from  District  Court,  Fourth  Dln- 

trict;  J.  E.  Booth,  Judge. 

Action  by  Aau  B.  Gay  against  the  Young 
Men's  Consolidated  Co-operative  Mercantile 
Institution  and  another.  From  a  Judgment; 
for  plaintiff,  defendants  appeal.  Affirmed. 

J.  W.  N.  WhitecottoD  and  A.  Saxey,  for  ap- 
pellants. Johnson  &  Fowler  and  A.  B.  Mor- 
gan, for  roBpondent 

FBIOK,  J.  The  r^pondent,  after  stating 
tbe'corporate  capacity  of  the  appellant  Young 
Men's  Consolidated  Go-operative  Mercantile 
Institution,  and  that  the  defendant  Bockhlll 
at  all  times  mentioned  In  the  complaint  waa 
a  director  and  vice  president  of  sold  corpora- 
tion. In  substance,  alleged:  Tbat  on  a  day 
stated  a  certain  action  was  commenced  In 
a  Justice's  court  by  said  corporation  agalnat 
one  Joshua  Gay,  tbe  husband  of  reapoudent 
QI>on  a  certain  promissOTy  note  executed  and 
delivered  by  said  Gay  to  said  corporation 
for  tbe  sum  of  $99^15;  tbat,  wben  said  action 
was  commenced  on  said  note,  tbere  was  due 
tboreon  from  said  Gay  to  said  corporaUon 
the  sum  of  $99.98;  tbat  tbe  respoiident,  be- 
lieving that  said  sum  was  due  from  said 
Gay,  ber  husband,  to  said  corporation,  she 
oaenA  to  Becnre  the  payment  thereof  to  said 
corporation  by  conveying  to  It  by  a  proi>er 
deed  of  conveyance  a  certain  parcel  ot  land, 
which  Is  duly  described;  that,  pursuant  to 
said  otter,  on  the  6th  day  of  July,  1906,  she, 
by  deed,  conveyed  said  land  to  said  corpora- 
tion, and  the  said  conveyance  was  made,  and 
the  said  deed  delivered  by  re^ondent,  and 
received  and  aco^ted  by  SRld  corporation, 
upon  the  expressed  condition  that  said  cor- 
poration should  receive  and  hold  the  title  to 
sold  land  In  tmat  for  the  respondent,  and 
said  corporation  should  sell  tlie  same  for  the 
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tM8t  price  obtainable  tberefor*  but*  In  no 
eren^  for  len  tban  |800;  that,  wben  said 
land  was  kM  as  aforesaid,  said  corporation 
■bonld  rrtala,  out  of  the  proceeds  of  sale, 
the  earn  of  988.98  aa  paTment  of  said  notCt 
and  sbonld  account  for  the  balance  of  the 
proceeds  of  sale  to  respondoit;  tiiat  respond- 
ent did  not  know  the  valne  of  said  land,  bnt 
■aid  OGcporatlon  and  said  BockhlH  well  knew 
tttat  It  was  worth  the  sum  of  $600;  that  ahotrt- 
Ir  after  the  6th  day  of  Jnly.  1906,  aald  cor- 
poration frandnleutly  and  coUnalTely  pre- 
tended to  pass  thjft  title  to  said  land  to  said 
BockhUl  by  deeding  the  same  to  him  for  the 
mm  of  9800;  that  at  the  time  of  making 
•aid  pretended  sale  and  transfer  of  said  land 
as  aforesaid  said  corporation  and  said  Rock- 
hill  knew  that  said  land  was  worth  In  excess 
of  $900;  that  on  the  26th  day  of  July.  X906, 
■aid  Rot^ill  by  deed  tmnsferred  said  proper- 
ty to  one  King  An-  the  sum  of  9000;  that  said 
respondent  consmts  tliat  said  corporatism 
riiall  retain  the  enm  of  999.96  oat  of  the  pro- 
ceeds of  said  sale,  namely,  the  sale  for  said 
earn  of  9B00:  that  she  has  demanded  tfae  dlf- 
ference  between  said  999i96  and  said  $500 
from  said  corporation  and  said  Rockhill,  but 
ttiat  tbey  have  refosed  to  acconnt  to  her. 
Wherpfore  she  lu^yed  Judgment  that  both 
of  the  appellants  be  required  to  account  to 
her  as  before  stated. 

The  appellants  answ««d  separately,  and. 
after  denying  about  all  of  the  auctions 
contained  In  the  complaint,  they  set  forth 
the  transactlcHi  had  with  reject  to  the  con- 
veyance of  said  land  between  respondent  and 
said  corporation  somewhat  dltCerently,  and 
they  claim  that  said  Gay  owed  said  corpora- 
tion the  sum  of  $108.70,  for  which  amount 
It  had  obtained  judgment  against  him  when 
said  conveyance  was  made  by  respondent, 
and  ftirther  aver  that  tbey  have  tendered  to 
respondent  the  difference  between  said  snm 
and  the  said  sum  of  $300;  for  which  said  cor- 
poration sold  said  land  to  the  appellant  Rock- 
hill.  Rockhill  in  his  separate  answer  also 
denied  any  knowledge  on  his  part  with  re- 
spect to  the  agreement  entered  into  between 
respondent  and  his  codefendant  corporation 
at  the  time  of  the  transfer  of  said  land  by 
which  said  corporation  agreed  to  acconnt  to 
said  respondent  for  any  balance  due  over 
and  above  the  amount  due  from  said  Gay  to 
said  corporation. 

The  conrt,  bowerer,  found  the  facts  sub- 
stantially as  alleged  In  the  complaint,  with 
the  exception  that  the  court  found  that  said 
corporation  was  entitled  to  the  sum  of  $207.25 
oat  of  the  proceeds  of  the  sale  of  the  land  re- 
ferred to  in  the  complaint  The  court  also 
fonnd  that  said  land  was  conTeyed  by  the 
reqwndent,  and  the  same  was  received  and 
accepted  by  said  corporation  In  trust,  as  al> 
leged  in  the  complaint  The  court  with  re- 
spect to  said  RockblU's  connection  with  said 
transaction  made  the  following  finding:  "That 
the  said  A.  B.  Rockbin,  the  defendant  herein, 
by  reason  of  his  official  connectlcm  with  the 


def aidant  cmrporatlon.  Is  chargeable  with 
fnll  knowledge  and  no^ce  of  the  agreement 
between  the  said  defendant  corporatlcm  and 
the  plalntU^  as  hereinbefore  set  fbrth."  It 
is  also  found  that  on  the  21st  day  of  July, 
1906»  the  corpwatton  sold  the  land  In  ques- 
tion to  BochhUI  for  $800  and  that  on  the  26th 
day  of  the  same  m(mth  and  year  Rockhill 
sold  the  same  to  one  Genge  A.  King  for  fSOO. 
The  court  deducted  from  said  sum  of  ^SOO 
the  Bum  of  9207.i£,  the  amount  fonnd  due  by 
the  court  from  said  Joshua  Gay  to  said  cor< 
poraUon,  and  altered  judgment  against  both 
said  cotporatl(m  and  said  Rockhill  for  the 
difference  betweoi  said  last-named  sum  and 
the  sum  of  $600,  the  amount  for  which  the 
court  found  the  property  was  sold  by  Rock- 
hill. Both  said  corporation  and  said  Rockhill 
Join  In  the  appeal  from  said  Judgment 

The  appeal  Is  upon  the  Judgment  roll,  with- 
out a  bill  of  exceptions.  Ekune  time  jwior  to 
the  trial,  the  respondent  moved  the  court  to 
strike  certain  portirais  from  both  of  the  an- 
swers upon  the  ground  of  redundancy.  The 
court,  In  ruling  upon  this  motton,  made  an 
order  "that  the  motion  to  strike  out  be  grant- 
ed in  part"  Appellants  now  Insist  that  the 
court  erred  In  said  rallng,  becanse  it  is  Impos- 
sible to  say  what  was  and  what  was  not 
stricken  from  the  answers.  By  an  inspection 
of  the  motions,  It  Is  made  clear  Just  what  re* 
spondcDt  desired  stricken  from  the  answers.  - 
If  In  this  case  the  cOTirt  bad  stricken  all 
that  was  In  the  motions  asked  to  be  stricken, 
the  appellants  would  not  have  been  prejudic- 
ed, for  the  reason  that  It  would  not  have 
affected  them  in  proving  any  material  matter 
stated  In  their  answers  as  a  defense.  In 
other  words,  the  legal  status  of  their  an- 
swers. In  so  far  as  It  affected  their  right 
to  make  proof  of  the  matters  therein  allied, 
was  practically  the  same  whether  the  court 
granted  the  motions  to  strike  or  not  This 
being  so,  and  in  the  absence  of  an  affirmative 
claim  and  showing  that  the  court  restricted 
appellants  In  proving  their  matters  of  de- 
fense, we  cannot  say  that  the  court  committed 
any  error;  at  least  not  any  prejudicial  error. 
In  view  of  the  foregoing  observations,  the 
mere  fact  that  by  an  Inspection  of  the  court's 
order  to  strike  out  It  Is  impossible  to  say 
what  particular  portions  of  what  was  includ- 
ed within  the  motions  was  strlckoi  Is  of  no 
consequence. 

Another  assignment  relates  to  the  finding 
which  we  have  set  forth  in  hill,  by  which 
the  court  found  that  the  appellant  Rockhill, 
by  reason  of  bis  relation  to  the  corporation, 
must  be  held  to  have  had  knowledge  of  the 
trust  agreement  entered  into  between  the  cor- 
poration and  respondent  OQd  of  the  fiduciary 
relation  existing  between  them  with  respect 
to  the  parcel  of  land  and  the  funds  to  bo  de- 
rived therefrom,  and  by  reason  of  ba'\'ing 
such  knowledge  Imputed  to  him  Rockhill  Is 
not  a  bona  fide  purchaser  of  said  land.  Coun- 
sel contend  that  this  was  not  a  finding  of 
fact  but  a  mere  conclusion  of  law  deduced 
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from  other  facta.  We  think  counsel  are 
rifht  In  this  contention,  hut  cannot  see  what 
effect  ft  would  have  upon  the  Judgment 
whethOT  the  paragraph  be  treated  as  a  find- 
ing of  fact  or  as  a  conclusion  of  law.  If  the 
other  facts  found  support  the  conclusion  (and 
we  think  they  do),  It  in  legal  effect  makes  no 
difference  whether  a  conclusion  of  law  Is 
In  one  part  or  another  of  the  findings  and 
conclnriona  made  by  the  court.  Treating  the 
finding  as  a  mere  conclusion  of  law,  the 
question  that  arises  Is:  Is  the  conclusion 
sound?  Counsel  for  appellant  Insist  that  It 
Is  not  They  contend  that  while  In  a  particu- 
lar sense,  and  tor  certain  purposes,  notice  to 
the  officers  and  directors  of  a  corporation  Is 
notice  to  the  corporatlcm  Itself,  that  Is  so 
because  the  officers  and  directors  are  the 
agents  of  the  corporation,  but  they  Insist 
that  the  couTcrse  of  the  proposition,  namely, 
that  notice  to  the  corporation  Is  also  notice 
to  the  officer  or  director,  Is  not  true,  because 
the  corporation  Is  not  the  agent  of  the  officer 
or  director.  In  view  of  the  findings,  It  must 
be  concluslTely  assumed  that  the  parcel  of 
land  conveyed  to  the  appellant  corporation 
was  by  It  accepted  In  trust  to  be  sold  for 
the  "best  price  that  could  be  obtained"  there* 
tor,  but,  in  no  event,  for  less  than  9300;  that 
when  sold  so  much  of  the  proceeds  a«  was 
necessary  to  discharge  the  debt  of  respond- 
eot'B  husband  to  said  corporattcm  was  to  be 
retained  by  it,  and  the  balance  was  to  be 
accounted  for  to  reepondenL  Tbe  corpora- 
tion, therefore,  obtained  the  property  for  a 
special  purposA  The  purpoee  was  twofold: 
(1)  To  secnre  the  debt  due  from  the  respond- 
ent's huaband  to  It;  and  (2)  to  ^11  the  pvop- 
aty  for  that  purpose,  bat  .for  the  beat  price 
obtainable,  and  to  hold  respondent's  share  of 
the  funds  in  trust  for  ber,  and  to  account  to 
her  f<ff  the  same.  The  obllgatloa  of  the 
corporation,  therefore,  wa«  In  the  nature  of 
a  trust,  and  Its  relation  to  respondent  and 
the  fund  waa  in  the  nature  of  a  trustee,  and 
we  shall  so  treat  it  The  Corporation  in  sell- 
ing the  property  was  bound  to  sell  it  for  the 
''best  price  that  could -be  obtained"  therefor. 
If  the  profnrty  was  sold  for  a  less  price,  the 
corpcarati(m  would  still  be  liable  to  respond- 
ent for  the  difference  between  what  the  prop- 
erty was  actually  sold  for  and  what  the  cor- 
poration could  have  obtained  for  it  If  the 
property  in  qmstlon,  tiierefm,  waa  sold  tor 
9000,  as  found  1^  the  court  on  the  26th  day 
of  July,  1906,  then  that  amount  waa  obtain- 
able tot  it  on  that  date.  It  la  contended 
that  the  land  waa  sold  by  the  corporation  to 
Rockhlll  on  the  21st  day  of  July,  1906,  for 
the  sum  of  $800,  and  therefore  the  corpora- 
tion Is  required  to  account  for  that  sum  tmly. 
For  the  reasons  hereinafter  stated,  we  can- 
not treat  the  transfer  of  the  property  to 
BockblU  aa  a  sale,  and  hence  we  are  of  the 
opinion  that  the  corporation  Is  (dearly  liable 
jnder  ita  trust  agreemrait 

But  Is  appellant  Bockblll  also  liable  to  the 
respcHident?  l^e  answer  to  this  question  de- 


pends upon  two  thingfl,  namely,  Bockhlirs 
relation  to  the  corporation,  and  the  character 
of  the  transaction  by  which  It  obtained  title 
to  the  land  In  question.  Bockhlll's  relation 
to  the  corporation  was  that  of  director  ana 
vice  president  Whenever  a  corporation  of 
this  state  exercises  Its  powers,  it  must  do  so 
through  the  board  of  directors,  since,  under 
our  statute  (Comp.  Laws  1907,  |  324),  all 
corporate  powers  are  rested  In  and  "shall  be 
ezerdsed  by  the  board  of  directors."  No 
doubt  the  majority  of  the  board,  when  regu- 
larly convened,  may  exercise  any  of  the  cor- 
porate powers  In  the  absence  of  the  minority, 
and  bind  such  minority  If  the  acts  of  the 
majority  are  not  ultra  vires  or  In  violation 
of  some  positive  statute,  or  of  some  general 
law,  or  are  void  or  voidable  as  against  pub- 
lic policy.  The  minority  la  not  only  bound 
by  the  acta  of  the  majority,  but  the  minority 
members  are  charged  with  knowledge  of  alt 
the  legal  corporate  acts  that  are  exercised 
as  aforesaid.  If,  therefore,  the  majority  ac- 
quires any  property  in  trust  every  director 
Is  charged  with  knowledge  of  the  trust  rela- 
tion, and,  as  against  the  claims  of  those  for 
whom  the  corporation  became  trustee,  such 
member  has  and  can  acquire  no  better  right 
to  the  trust  property  than  the  corporation 
has.  In  this  regard,  it  can  make  no  difference 
whether  the  majority  of  the  board  of  direct- 
ors directly  exercise  the  corpcnttte  power  or 
authorize  some  agent  to  do  so.  The  act  is 
still  the  exercise  of  a  corporate  power  of 
which  every  director  as  against  strangers 
to  the  e<ni)oratlon,  la  aaanmed  to  have  notice. 
In  21  A.  &  E.  Ency.  L.  (2d  Ed.)  806,  the  law 
upon  that  subject  is  stated  in  the  following 
language:  "As  a  general  rule  an  officer  or 
director  of  a  corporation  la  chargeable  wltb 
knowledge  of  all  matters  relating  to  the  af- 
fairs of  the  cwporation  which  he  actually 
knows  or  whi<di  It  la  his  duty  to  know.  Thua, 
In  Bctlona  by  strangers  against  an  ofBeer  or 
director,  the  defendant  will  general^  be 
charged  with  knowledge  of  all  facts  relating 
to  the  condition  and  buainess  of  the  company 
which  he  m^ht  have  known  by  the  exerdse 
of  due  diligence,  whether  actually  known  to 
him  .or  not"  This  text  is  sustained  by  the 
authorities:  Merchants'  Bank  t.  Bndolf,  5* 
Neb.  fi27;  Greenville  Gas  Co.  t.  Bela,  M 
Ohio  St  549l  44  N.  B.  271.  The  last  case^  In 
principle.  Is  predstiy  like  the  case  at  bar. 
In  that  case  the  corporation  obtained  certain 
bonds  in  trust  One  of  the  directors  subse- 
quently purchased  the  bonds  from  the  cor- 
poration, and  in  an  action  against  liim  set  up 
the  claim  that  be  knew  nothing  about  the 
trust  agreement;  that  he  purchased  the  pnqn 
ertj  in  good  faith  for  value  and  ^thont  no- 
tice. The  court  however,  Imishea  this  claim 
aside,  and  holds  that  as  a  director  of  the 
corporation,  he  must  be  held  as  having  had 
knowledge  of  Uie  trust  agreement  although 
be  waa  absent  from  the  board  meeting  and 
had  no  actual  knowledge  that  the  board  of 
directors  entered  into  the  agreement  Undor 


Digitized  by 


Dtah) 


PULOS      DENYEE  &  B.  Q.  B.  CO. 


241 


the  oonrt's  findings  In  tbls  case,  when  viewed 
In  the  Ugbt  ot  the  law  applicable  to  them,  the 
tnnsactloo  by  which  Bocklilll  obtained  title 
to  the  land  In  question  on  the  2lBt  day  of 
J11I7, 1906,  amounted  to  no  more  than  to  con- 
stitate  him  a  trustee  for  respondent  The 
property  which  yras  theretofore  held  In  trust 
for  re^MDdent  by  the  corporation  was  after 
tbe  transfer  held  in  trust  for  her  by  Rockblll. 
The  transaction  of  that  date  between  Rockhill 
and  the  corporation  of  which  he  was  a  direct- 
or, la  so  far  as  respondent  was  concerned,  did 
not  amount  to  a  sale  of  the  property  for  (300, 
nor  did  1300  r^resent  the  best  price  that 
could  be  obtained  therefor.  While  resptmd- 
«nt,  no  doubt,  could  have  ratified  that  trans- 
action as  a  sale  and  Inidsted  upon  receiving 
ber  share  of  Uie  $300  as  the  price  obtained 
therefor,  yet  she  was  not  bound  to  do  so  and 
could  do  Just  ^at  she  did,  namely,  Insist 
that  the  sale  on  the  26th  day  of  July  follow- 
ing for  $500  represents  the  best  price  obtain- 
able for  the  land.  If  tiie  corporation  had  In 
tact  sold  the  land  on  the  26th  day  of  July 
for  $500,  we  think  no  one  would  seriously 
contend  that  It  did  not  represent  the  best 
price  obtainable,  and  that  respondent  could 
Insist  that  the  corporation  account  to  ber 
upon  that  basis.  As  we  have  seen,  Bock^ 
hill  la  In  no  better  plight  than  the  corpo- 
ration, since  he  simply  stands  in  Its  shoes, 
and,  In  so  far  as  respondent's  tlgl  ts  are  con- 
cenied.  Is  bound  by  the  trust  agreement  tbe 
same  as  the  corporation  would  be.  The  cor- 
poration could  thus  discharge  its  obligation 
only  by  complying  with  the  trust  agreement, 
and.  in  doing  so,  would  have  to  account  to 
respondent  for  her  proporUon  ot  the  $500 
which  was  the  sale  price  for  the  property. 
Rockhill  became  a  volunteer  trustee,  and  has 
obtained  and  holds  the  fund  derived  from 
the  sale  of  the  land,  and  hence  we  can  see 
no  good  reason  for  holding  that  he  should 
not  be  required  to  account  to  resptwdent  for 
the  amount  due  her  under  tbe  trust  agree- 
ment in  accordance  with  its  terms,  all  of 
which  the  law  assumes  that  Rockhill  knew. 

What  we  have  said  also  covers  the  other 
assignment  argued  appellants,  and  they 
thofl  require  no  further  consideration.  In 
our  opinion  the  Judgment  of  the  lower  court 
Is  right,  and  It  therefore  is  affirmed,  with 
costs  to  respondent 

8TBAUP,  C.  J.,  and  McCARTT,  J.,  concur. 


PUIX)S  V.  DBa^VER  &  R.  G.  R.  CO. 

(Supreme  Court  of  Utah.    Feb.  9,  1910.) 

1.  Master  and  Servant  (8  22C*)— In-iurt  to 
Servant  — AssTjuPTioN  of  Risk— Obvious 
Dangers  —  GoNcinuiEnT  Neqliqbncb  or 
Master. 

Ad  employ^  engaged  with  a  ^ng  of  men 
In  loading  s  flat  car  with  old  rails,  Rome  of 
which  are  crooked,  from  tbe  ground  along  tbe 


.track,  assumes  the  risk  of  injury  from  a  rail 
falling  off  the  car  after  being  thrown  on,  though, 
because  of  a  direction  by  the  foreman,  there 
were  no  braces  on  the  car  ta  prevent  the  rails 
from  falling  off,  where  the  danger  is  as  obvious 
to  him  as  to  the  foreman. 

[Ed.  Note. — ^For  other  caaea,  see  Master  and 
Servant,  OenL  Dig.  S  663 ;  Dec.  Dig.  S  226.*] 

2.  Master  and  Servant  (5  280»)— Injury  to 
Servant— AssuifPTiON  or  Risk— Sufvicien- 
CT  OF  Evidence. 

Evidence  held  to  show  that  tbe  dangers  of 
injury  from  a  rail  falling  from  a  flat  car  after 
being  thrown  on  in  loading  were  as  obvious  to 
plaintiff  as  to  the  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serraat.  Oent  Dig.  |  964;  Dec  Dig.  f  280.*} 

3.  Apfbaz.  Ann  Bbbob  (|  882*}— Rsobt  to  Ai^ 
ixoB  'Ebrob  —  Bbb<»  Induced  bt  Pabit 

ColfPLAlNINO. 

Where  the  jury  could  properly  render  a 
verdict  for  plaintiff  by  following  eitner  of  con- 
flicting instructions,  defendant,  whose  request  in- 
duced the  conflict  and  caused  the  error  In  itv* 
favor,  cannot  complain  of  the  conflict.i 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3602;  Dec.  Dig.  5  882.*] 

4.  New  Tbial  (5  39*)  —  Grounds  — Instruc- 
tions—Injury  to  Servant— CoNFU  CT— Evi- 
dence to  Support. 

In  an  action  for  injuries  to  an  employft 
from  a  rail  falling  from  a  flat  car  after  being 
thrown  on  the  car  in  loading,  the  court  instruct- 
ed generally  that  defendant  ib  liable  for  the  neg* 
ligence  of  '  any  agent;  serrant  or  employ^"  and 
then  apecificaliy  inetnicted  that  defendant  is  not 
liable  tor  the  negligence  of  Its  foreman  in  charge 
of  the  work.  There  was  no  claim  or  evidence  of 
negligence  by  any  person  woAing  with  plaintiff 
except  the  fozeoian.  HM,  that  a  veidict  for 
plaintiff  will  be  set  aside,  not  because  of  the 
conflict  In  the  instruction,  but  because  it  has 
DO  support  in  the  evidence.' 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  5S,  50 ;  Dec.  Dig.  |  39.*] 

5.  New  Trial  {{  66*)— Verdict  Contrary  to 
Instruction. 

Where  the  court  instructed  that  defendant 
is  not  liable  for  tbe  negligence  of  its  foreman, 
and  the  evidence  showa  that,  if  plaintiff's  injury 
was  tbe  result  of  any  negligence.  It  was  that  m 
tbe  foreman,  a  general  verdict  for  plaintiff  will 
be  set  aside  as  contrary  to  tbe  inBtniction,  and 
without  support  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Gent.  Dig.  |  132 ;  Dec.  Dig.  |  66.*] 

&  New  Tbial  n  68*)  — Gboukds— Vebdiot 

Contrary  to  Evidence. 

A  new  trial  should  be  granted  in  socb  case, 
as  the  verdict  is  without  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  135;  Dec.  Dig.  {  6&*] 

7.  Triai.  (S  307*)  —  TAKiiro  PutADinafl  to 

Jury  Itoou. 

It  is  the  duty  of  the  court  to  construe  the 
pleadinsa  and  to  instruct  tbe  ;ury  on  the  issues ; 
and  it. 18  not  proper  to  permit  tbe  jury  to  take 
the  pleadings  with  them  to  the  jury  room  un- 
less they  have  been  put  in  evidence  as  proof  of 
some  fact,  and  made  exhibits  in  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  734 ;  Dec.  Dig.  S  307.*J 

Appeal  from  District  Court,  Third  District; 
M.  I>.  Ritchie,  Judge. 


>  Wood  T.  Railroad  Co..  28  Utah.  851,  n  Pae.  181 
■  CoatM  v.  Railroad  Co.,  84  Utah,  8H,  «7  Pac.  STD. 
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Action  by  Michael  Puloi  against  the  Den- 
ver &  Rio  <}rande  Bailroad  Company.  Plain- 
tiff had  Judgment,  and  defendant  an>eal8. 

Rerersed. 

Tan  Cot^  Allison  &  Rlter,  for  appellant 
P.  T..  Farnswortb,  Sr*,  and  O.  W.  Oarlsou,  for 
respondent. 

8TRA17P,  O.  J.  This  iB  an  action  broaght 
to  recover  damages  for  alleged  personal  In- 
juries. 

Tlie  idaintlff,  who  was  an  employ^  of  the 
defteidant.  was  engaged,  with  others,  In  load- 
ing steel  rails  on  flat  cars.  While  loading 
a  rail  It  slipped  off  a  car  and  struck  and  In- 
jured bim.  The  accident  occurred  In  Colo- 
rado, mie  plaintiff  alleged  that  the  rails 
were  Improperly  and  negligently  piled  on  the 
car;  that  the  defendant  tailed  to  provide 
braces  on  the  dde  of  the  car ;  that  the  fore- 
man of  the  defmdant  in  charge  of  the  work 
negllgoitly  ordered  the  plaintiff  and  others 
to  lift  a  crooked  rail  from  a  ditdi  and  throw 
It  on  tiie  car ;  and  that,  by  reason  of  condi- 
tions occasioned  fn»n  the  manner  In  which 
the  rails  were  piled,  and  the  absence  of  bra- 
ces, a  rail  which  was  thrown  on  the  car  slip- 
ped off  and  stmCk  the  plaintiff,  who,  because 
of  a  ditch  and  of  a  space  of  but  five  feet  be- 
twflMi  the  car  And  a  precipitous  mountain  to 
the  rear  of  him,  could  not  make  his  escape 
after  the  rail  was  thrown  and  t»efore  it  struck 
him.  He  also  alleged  that  in  Colorado  the 
doctrine  that  a  master  is  not  responsible  for 
an  Injury  sustained  by  bis  servant  through 
the  negligence  of  a  mere  fellow  servant  was 
abrogated  by  statute,  and  that  under  the  law 
of  that  state  the  defendant  was  liable  for  the 
injury  sustained  by  the  plaintiff,  though  sole- 
ly caused  by  the  carelessness  or  negligence 
of  a  mere  fellow  servant  to  the  same  extent 
and  in  the  same  manner  as  though  the  In- 
jury bad  been  occasioned  by  the  personal  neg- 
ligence of  the  defendant  The  answer  con- 
tained a  general  denial  and  pleas  of  assump- 
tion of  risk,  contributory  negligence,  and  fel- 
low service.  The  ease  was  tried  to  a  Jury. 
A  verdict  was  rendered  for  the  plaintiff.  The 
defendant  appeals. 

The  material  facts  are:  The  defendant, 
near  Ruby,  In  Colorado,  rebuilt  Its  track  by 
removing  old  rails  and  replacing  th«u  with 
new  ones.  The  old  rails,  when  they  were  re- 
moved, were  strung  along  the  track.  At  the 
time  in  question  the  defendant  was  engaged 
in  loading  the  old  rails  on  three  flat  cars 
pushed  along  the  track  by  an  engine  oper- 
ated by  a  train  crew.  Two  gangs  of  men, 
each  consisting  of  about  14  men,  were  en- 
gaged In  loading  the  raUs,  one  on  each  side 
of  the  car.  The  plaintiff  and  the  other  work- 
men with  him  were  Greeks.  The  work  was 
in  charge  of,  and  was  directed  by,  a  boss  or 
foreman.  The  gang  of  14  men  of  which  plain- 
tiff was  one,  with  their  hands,  lifted  the  rails, 
one  at  a  time,  weighing  650  pounds,  and 
threw  them  on  the  cars.   Two  men  on  the 


car  with  bars  placed  the  rails  In  position 
lengthwise  the  car  after  they  had  been  thrown 
on.  Other  men  picked  up  angle  bars  and 
other  material  which  also  were  thrown  on 
the  cars.  The  foreman  gave  his  ord^  and 
directions  to  an  Interpreter  on  the  car,  who 
repeated  them  to  the  men  loading  the  rails. 
The  rails  were  strung  along  the  track  about 
30  feet  apart  When  the  cars  were  moved 
to  a  place  where  the  rails  were  lying,  the 
men  took  hold  of  one  of  tbem,  and,  upon 
a  signal  given  by  one  of  the  men,  it  was  rais- 
ed to  the  desired  position,  and  then,  upon  an- 
other signal,  also  given  by  one  of  the  men, 
it  was  thrown  on  the  car.  Upon  a  signal  giv- 
en by  the  foreman  to  the  conductor,  the  train 
was  then  pushed  along  where  other  rails  were 
lying,  and  the  operation  repeated.  The  load- 
ing of  the  rails  began  In  the  morning  by  first 
loading  the  car  nearest  the  engine.  The  mid- 
dle car  was  then  loaded.  The  plaintiff  was 
Injured  between  2  and  8  o'clodc  In  the  after- 
noon, and  while  the  men  were  loading  the 
last  car.  At  places  where  the  surface  of  the 
ground  was  about  level  with  the  ties  the 
rails  were  raised  to  just  below  the  chin  and 
then  thrown.  At  such  places  the  men  load-, 
lug  the  rails  could  easily  see  them  on  the  car, 
and  observe  the  manner  In  which  they  were 
placed  and  adjusted,  and,  after  a  rail  was 
thrown  on  the  car,  they  looked  at  it  until  It 
was  adjusted  by  the  men  on  the  car.  They 
then  went  to  another  rail.  When  the  men  on 
the  car  gave  the  signal  "all  right,"  the  men 
OD  the  ground  lifted  tlie  rail  and  threw  it 
The  track  generally  was  straight  The  rails 
loaded  on  the  first  two  cars  were  straight  A 
car  load  consisted  of  about  120  rails.  When  a 
car  waa  about  half  loaded,  angle  bars  were 
placed  on  the  side  of  the  car  for  braces.  That 
was  done  when  the  first  two  cars  were  load- 
ed. There  was  an  ample  supply  of  bars  for 
that  purpose  on  the  cars.  When  the  plaintiff 
received  his  injury,  about  48  atral^t  rails 
and  8  crooked  rails  had  been  loaded  on  the 
last  car.'  The  crooked  rails  spcAen  of  had  but 
a  slight  curve,  a  bulga  In  the  center  ttom 
an  inch  to  an  inch  and  t3iree-<iQarterB.  The 
48  straight  rails  were  first  loaded  on  the 
cars  and  placed  lengthwise,  and  In  the  center, 
of  the  car.  Before  the  crooked  rails  wwe 
loaded,  there  was  then  a  qnoa  of  about  a 
toot  and  a  half  on  the  Hoot  of  the  ca;  be- 
tween the  rails  and  tlie  side  of  the  car  nea^ 
est  the  men  loading  the  rails.  At  Uie  place 
where  the  curved  rails  were  lying  there  was 
a  ditch,  the  bottom  of  whicb  was  about  two 
feet  below  tlie  level  of  the  ties.  At  the  rear 
of  the  men  there  was  a  precipitous  mountain 
about  100  feet  high.  The  space  between  the 
mountain  and  the  car  was  about  five  feet 
When  the  place  was  reached  where  the  crook- 
ed rails  were  lying,  the  Interpreter  suggested  ' 
to  the  foreman  that  the  angle  bars  or  braces 
had  better  be  placed  on  the  car.  The  Inter- 
preter and  some  of  the  men  loading  rails  al- 
so suggested  to  the  fweman  that  the  rails 
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at  tbzt  place  had  better  be  carried  to  and 
loaded  from  the  other  side  of  the  car  -where 
tbere  was  no  ditch  and  no  ranbankment.  The 
foFMnau  told  the  Interpreter  that  It  was  not 
necessarr  to  do  so;  that  there  were  but  a 
few  rails  at  that  place ;  that,  when  they  were 
loaded,  they  wonld  come  to  a  good  place,  and 
to  throw  them  on.  The  Interpreter  thereupon 
told  the  men  that  tiie  boss  said  "there  aren't 
Tory  many  rails  there,  Just  three  of  them — 
throw  th«n  on."  The  men  thereupon  pro- 
ceeded tn  load  the  rails.  Some  of  the  wit- 
nesses testified  that  the  car  was  about  two 
feet  above  the  heads  of  the  men  loading  the 
rails.  The  rails  were  lifted,  one  at  a  time, 
by  the  14  men,  the  plaintiff  being  the  fourth 
from  the  end,  and  were  raised  above  their 
beads,  and  then  thrown  on  the  car. 

The  manner  In  which  they  were  thus 
thrown  on  the  car  Is  best  told  In  the  language 
of  the  Interpreter,  who  was  a  witness,  and 
who  testified,  In  behalf  of  plaintiff.  The  ma- 
terial parts  of  his  testimony  on  this  point, 
as  they  appear  in  the  printed  abstract  of  the 
record,  are:  "I  saw  the  first  curved  rail 
thrown  up  from  his  ^lalntlfTs)  side.  It  hit 
against  the  side  of  the  straight  rails,  and 
then  slid  down  onto  the  vacant  apace  on  the 
floor,  which  was  about  a  foot  and  a  half  In 
width.  The  second  curved  rail  also  hit  on 
the  side  of  the  straight  ratis  and  slid  down. 
The  third  curved  rail  came  up  Just  the  same 
as  the  other  two,  and  slid  down  on  top  of 
the  other  two.  It  slid  down  from  the  straight 
rails  onto  the  curved  rails  and  stayed  there. 
There  were  two  men  on  top  of  the  car  at  each 
end  who  had  forks,  and,  If  the  rail  didn't  lie 
good,  th^  would  turn  It  These  men  twisted 
that  third  rail  and  put  It  with  the  ball  up  on 
top  of  the  two  curved  rails  lying  on  the  floor 
of  the  car.  I  saw  Mike  (plaintiff)  and  the 
men  with  blm  pick  up  the  fourth  curved 
rail  down  In  this  ditch.  The  top  of  the  fiat 
car  stood  about  two  feet  higher  than  his 
head.  The  last  rail  thrown  was  a  crooked 
rail,  the  same  as  the  other  three.  I  saw  the 
rail  land  on  the  car.  It  hit  on  the  side  of 
title  straight  rails,  and  then  slid  down.  It 
didn't  stay  on  the  car.  The  three  rails  that 
were  thrown  Just  before  struck  npon  the  side 
of  the  straight  rails  that  were  piled  along 
the  center  of  the  car  and  tl^en  slid  down  and 
Into  place.  The  rail  that  Injured  the  plaintiff 
hit  the  side  of  the  straight  rails  the  same 
as  the  others,  bnt  slid  down.  There  was  no 
place  to  catch  on,  no  empty  place  the  same 
as  the  others.  The  other  three  caught  the 
empty  space.  It  struck  upon  the  straight 
rails  at  the  same  place,  in  the  same  manner 
as  the  fbrmer  rails  that  had  been  thrown  np. 
It  slid  down  one  end  first  and  slipped  right 
off  the  car,  because  it  had  no  empty  place  on 
the  car.  It  hit  on  the  sides  and  slipped  down 
on  top  of  the  others,  of  the  fiange  of  tbe  other 
rails,  and  then  fell  down.  The  top  of  the 
car  bad  been  covered  by  other  rails,  except 
10  inches.  This  is  the  reason  I  give  why  the 
rail  slipped  off.  There  was  no  difference  in 


tbe  way  in  which  it  was  thrown.  It  struck 
in  the  same  place,  In  the  same  way.  Tbere 
were  no  braces  along  tbe  side  of  the  car,  no 
obstructions  of  any  kind  to  prevent  rails 
from  slipping  off.  Hiere  were  braces,  angle 
bars,  on  these  other  cars."  When  the  men 
threw  up  "this  first  crooked  rail,  they  looked 
at  it,  but  it  didn't  fall  down.  It  slid  down 
on  the  car,  but  not  oft.  It  slid  down  onto 
the  vacant  space  on  the  flat  car.  The  men 
could  see  this.  It  stayed  there,  and  they 
saw  the  rail  stay  there.  Then  they  picked  up 
the  second  crooked  rail,  and  threw  it  In  tbe 
same  manner.  It  hit  Just  tbe  same  as  tbe 
first  one,  and  slid  down  on  tbe  floor  the  same 
as  the  first  one.  I  don't  know  whether  the 
men  saw  this,  because  I  was  standing  on  the 
car.  But  I  could  see  their  beads,  and  I  saw 
the  men  looking  at  It  They  threw  the  rail 
up,  and  then  looked  at  It.  They  could  see  It 
fall  down  If  they  had  any  place.  I  didn't 
see  anything  because  I  was  standing  up.  I 
saw  the  men  looking  at  It  They  threw  the 
rail  up,  and  then  stood  and  looked  at  ft  That 
second  rail  slid  down  and  struck  the  bottom 
of  tbe  car.  Two  or  ftiree  before  this  one  did 
the  same.  The  men  stood  and  watched  tbe 
second  rail  all  tbe  time  the  same  as  they  did 
the  first  rail.  When  they  threw  the  third 
rail,  they  didn't  watch  It  After  throwing 
It,  they  didn't  have  anything  to  do.  They 
waited  about  a  minute  until  the  men  with 
the  forks  fixed  it,  and  then  they  picked  up 
the  next  They  would  wait  until  the  men 
with  the  forks  got  through  fixing  the  rail. 
Then  they  would  know  It  was  ready  to  go 
ahead  and  pick  up  the  next  rail  when  the 
train  moved.  When  the  third  crooked  mil 
was  thrown,  it  hit  the  straight  rails  and  fell 
down  over  the  two  crooked  rails,  and  the 
men  on  tbe  ground  stood  tbere  and  watched 
it  The  two  men  fixed  it;  and  then  they 
moved  again.  The  men  would  wait  nntll  the 
two  men  on  top  of  the  car  flxed  the  rail  be* 
fore  they  would  move  their  position.  They 
would  stand  there  watching  the  two  men  do 
their  work,  and,  when  they  got  through,  they 
would  mova  This  had  been  customary  from 
the  time  ttxey  started  In  that  morning  up  to 
the  time  of  tbe  accident  This  fourth  rail  was 
thrown  In  Just  the  same  manner  as  the  other 
rails.  We  had  put  In  about  three  or  four 
braces  on  the  other  two  cars  that  were  al- 
ready loaded.  They  are  put  right  in  holes 
on  the  outside  of  the  car,  so  that  the  men 
down  on  the  ground  loading  tbe  rails  can  see 
whether  tbe  braces  are  there  or  not.  Thegr 
can  see  because  It  Is  outside." 

The  plaintiff  testified:  That  he  had  been 
working  for  the  defendant  about  16  or  17 
days  "changing  rails,"  but  had  never  loaded 
rails  before  the  day  he  was  injured.  That 
tbe  rail  which  slipped  off  the  car  and  injured 
him  was  thrown  on  evenly.  That  at  places 
where  tbe  ground  was  about  level  with  the 
ties  he  could  plainly  see  the  rails  on  tbe  cars, 
after  they  wer«  thrown  ou,  and  that  tbe  top 
of  tbe  platform  of  the  car  was  abont  8  Incb- 
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M  lieloTP  hia  chin,  and  that  In  throwing  the 
rails  on  the  car  he  took  a  good  look  at  them. 
"I  aaw  they  were  piled  on  the  top  of  the  car. 
I  could  see  that.  When  there  was  a  straight 
track,  I  could  see  that,"  but  that  in  loading 
the  crooked  rails  he  "was  not  able  to  see  the 
top  of  the  car,  and  I  did  not  know  how  those 
three  (crooked)  rails  already  upon  the  car 
were  piled,"  because  of  the  ditch  and  the  car 
being  about  two  feet  above  his  head.  That 
"we  were  going  to  take"  the  last  rail  thrown 
on  the  car  "to  the  other  side  because  It  was 
easier  to  throw  the  rail  up;  the  ground  on 
'  the  other  side  being  level.  We  did  not  take 
It  to  the  other  side  -because  the  foreman  did 
not  do  It  The  Interpreter  told  us  that  the 
foreman  ordered  us  to  throw  the  rail  up  from 
that  side."  That  the  end  of  the  rail  which 
Blipped  ofF  the  car  struck  him  and  broke  his 
leg,  and  that  he  could  not  make  his  escape 
because  of  the  ditch  and  the  embankm«it. 
He  testified  that  men  were  working  on  the 
other  side  of  the  car  from  the  time  he  com- 
menced work  In  the  morning  until  he  got 
hurt,  and,  though  he  saw  them  moving  about 
on  the  other  side,  he  did  not  know  what 
work  they  did,  and  did  not  see,  and  did  not 
know,  whether  they  threw  rails  on  the  cars, 
or  whether  they  threw  any  rails  on  the  car 
on  which  he  loaded  rails,  and  did  not  re- 
member whether  he  heard  any  noise  as  the 
rails  were  thrown  on.  He  further  testified 
that  the  third  curved  rail,  after  It  was  thrown, 
struck  the  rails  on  the  car,  bat  that  he  did 
not  remember  whether  It  rolled  down  onto 
the  vacant  space,  and  that  he  could  not  see 
whether  the  space  was  still  full  or  empty, 
and  that  he  did  not  know  whether  the  third 
curved  rail  "stuck  or  wtiere  It  went  after  It 
was  thrown  on  the  car."  That  after  it  was 
thrown  he  saw  the  two  men  on  top  of  the 
car  dolDg  something,  but  that  he  could  not 
see  from  below  what  they  were  doing.  "I 
knew  that  the  foreman  had  those  two  men 
there  to  fix  the  raits.  I  didn't  know  that  they 
were  putting  the  third  rail  In  Its  position  be- 
cause I  couldn't  see  them.  We  then  moved 
on  to  the  fourth  curved  rail  and  lifted  it  up. 
There  were  no  braces  on  the  side  of  the  car 
at  this  time.  I  knew  that  After  the  fore- 
man ordered  us  to  throw  it  from  that  side, 
we  thfew  It  onto  the  car  the  same  as  the 
others.  In  throwing  that  fourth  rail,  we 
didn't  find  it  very  difOcult,  bat  we  thought  it 
would  be  better  to  throw  It  from  the  other 
side,  easier  to  throw  it  from  the  other  side. 
We  did  not  however,  fiud  very  much  diffi- 
culty to  throw  the  rail.  We  were  not  afraid 
to  throw  the  rail  from  the  side  of  the  car 
next  to  the  mountain.  We  had  picked  up 
this  rail  Intending  to  carry  It  over  to  the  oth- 
er Blde»  and  the  only  reason  we  wanted  to 
do  that  was  that  it  was  a  little  more  advan- 
tageous to  throw  the  rail  from  the  river  than 
the  mountain  side.  Xone  of  the  14  men  sug- 
gested that  it  was  dangerous  to  throw  the 
rail  from  the  mountain  side,  nor  did  they  dis- 
cuss this.  I  did  not  think  It  was  dangeroua" 


The  plaintiff  also  pat  In  evidence  chapter 
67  of  the  Session  laws  of  Colorado  of  1001, 
which,  and  as  claimed  hy  plaintiff,  entirely 
abrogated  the  doctrine  that  the  employer  is 
not  responsible  for  an  Injury  inflicted  upon 
his  servant  caused  by  the  negligence  of  a 
mere  fellow  servant  with  the  injured  serv- 
ant, and  made  the  employer  liable,  in  such 
case,  for  the  negligence  of  any  agent  serv* 
ant,  or  employd  of  the  employer  In  the  same 
manner  and  to  the  same  extent  as  if  the 
carelessness,  omission  of  duty,  or  n^Ilgence 
causing  the  Injury  was  that  of  the  employ- 
er. It  was  conceded  by  the  defendant  that 
the  doctrine  by  such  statute  was  abrogated, 
but  It  contended  that  as  a  condition  preced- 
ent to  a  recovery  in  such  case  the  injured 
servant  was  required  to  give  the  employer 
written  notice  within  80  days  from  the  occur- 
rence of  the  accident  and  as  provided  by  an 
act  passed  and  approved  in  1893  (Laws  1803, 
c.  77),  being  sections  1511a  and  1551b,  c.  37. 
Milts*  Ann.  St.,  which  was  put  in  evidence 
by  ttie  defendant  It  was  shown  that  no  no. 
tice  was  given  the  defendant  by  the  plaintiff. 
Various  decisions  of  the  Supreme  and  district 
courts  of  Colorado  and  the  federal  courts 
bearing  on  the  acts  In  question  were  also  put 
In  evidence,  some  by  the  plaintiff,  others  by 
the  defendant.  It  was  contended  by  the 
plaintiff  that  the  act  of  1893  was  repealed  by 
the  act  of  1001,  and  hence  the  giving  of  a 
written  notice  to  the  employer  was  not  re- 
quired in  order  to  render  him  liable  for  the 
negligence  of  a  mere  fellow  servant.  The 
trial  court  holding  with  the  plaintiff  In  such 
contention  In  paragraph  13  of  the  charge.  In- 
structed the  Jury  as  follows:  "You  are  In- 
structed that  under  the  laws  of  the  state  of 
Colorado,  in  which  the  plaintiff  was  Injured, 
and  In  which  state  his  cause  of  action,  if 
any,  arose.  If  he  was  in  the  exercise  of  due 
care  at  the  time,  bis  en^iloyer  would  be  lia- 
ble for  Injuries  sustained  by  him,  resulting 
from  the  carelessness,  omission  of  duty,  or 
negligence  of  the  employer,  or  resulting  from 
the  carelessness,  omission  of  duty,  or  negli- 
gence of  any  other  agent,  savant,  or  em- 
ploye of  the  employer  in  the  same  manner 
and  to  the  same  extent  as  if  the  carelessness, 
omission  of  duty,  or  negligence,  causing  the 
injury  was  that  of  the  employer."  But  In 
paragraph  23  of  the  charge  the  court  also  In- 
structed the  jury  as  follows:  "If  yon  should 
find  that  the  acts  of  negligence  upon  which 
the  plaintiff  relies  for  a  recovery  in  this  case 
were  due  solely  to  the  fault  of  the  foreman 
in  charge  of  the  work,  and  If  you  should  also 
find  that  in  the  prosecution  of  the  work  of 
loading  rails  on  the  day  In  question  the  prin- 
cipal duty  of  this  foreman  was  that  of  su- 
perintendence, then  you  are  Instructed  that 
this  Is  a  complete  bar  to  any  recovery  In  this 
case.  I  need  not  stop  to  tell  yon  why  this  Is 
so.  It  being  sufficient  for  the  purposes  of  this 
case  to  say  that  under  the  laws  of  Colorado, 
where  the  plaintiff  met  with  his  injuries,  the 
plaintiff  Is  precluded  from  recovering  any- 
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thins  on  that  ground,  If  yoa  so  find  the  facts 
from  ttie  evidence."  In  stating  the  allied 
negligence  the  court  charged  the  Jury  that 
'^e  only  acts  of  Diligence  alleged  against 
the  plalntifTs  employer  for  yon  to  consider 
are.  Arst;  wheUier  the  employer  negligently 
foiled  to  provide  any  braces  along  the  sides 
of  tiie  car;  and,  second,  whether  the  rails 
on  the  car  wexe  negligently  and  Improperly 
piled."  The  court  expnoAj  charged  the  Jury 
that  they  could  not  render  a  verdict  for  the 
plaintiff  upon  the  alleged  negligence  that  the 
foreman  "carelessly  and  n^llgently  ordered 
the  plalntlcr  and  said  other  employes  to  go 
into  the  dlt<di  and  pick  up  the  curved  rail  ly- 
ing therein  and  while  standing  In  the  ditch 
to  throw  a  curved  rail  upon  the  car,**  and 
ttiat  they  could  not  consider  such  allegations 
**as  any  ground  for  enabling  the  plaintiff  to 
recover  against  the  defendant,  and,  ao  far  as 
sadi  acts  of  the  foreman  In  directing  the 
workmen  to  enter  the  ditch,  pick  np,  and 
throw  the  ran  are  concerned,  thore  la  nothing 
in  those  acts  to  warrant  holding  ttie  defend- 
ant liable  to  the  plaintiff";  and  further  charge 
ed  them  "that  the  plaintiff  does  not  claim 
that  flie  def^dant  was  n^Ilgent  because  It 
failed  to  load  from  the  opposite  side  of  the 
car  the  rail  whldi  fell  and  broke  his  leg,  and 
the  defendant  Is  not  obliged  to  meet  any 
such  lasue,  and  you  are  not  to  consider  It." 

It  Is  first  urged  by  the  appellant  that  the 
court  erred  In  glvli^  paragraph  18  of  the 
tbatge.  The  question  as  to  the  correctness 
of  that  diarge  Involves  a  ccmstructlon  of  the 
Ctdorado  statute.  We  find  It  unnecessary  to 
express  an  (pinion  on  that  subject.  Even 
though  it  should  be  held  that  the  trial  court 
in  that  paragraph  gave  the  statute  referred' 
to  the  proper  constmctlon,  and  correctly  rul- 
ed ttiat  under  such  statute  the  glvli^  of  a 
written  notice  to  the  defendant  by  the  plain- 
tiff was  not  essential  to  render  the  defendant 
liable  for  the  negligence  of  a  mere  fellow 
BOTVant  with  the  plaintiff,  yet  we  are  also  of 
the  opinion  that  the  judgment  of  the  court 
below  must  he  reversed  and  set  aside  because 
of  the  views  entertained  by  us  on  other  as- 
signments. We  think  on  the  evidence  ad- 
duced it  conclusively  appears  that  the  plain- 
tiff assumed  the  rIA,  and  upon  that  ground. 
If  not  upon  others,  he  was  not  entitled  to  re- 
cover, and  tiiat  the  defendant's  motion  to 
take  the  esse  from  the  jury  and  to  direct  a 
verdict  in  favor  of  the  defendant  ought  to 
have  been  granted.  It,  of  course,  is  conceded 
that  flie  plaintiff  assumed  the  usual  and  ordi- 
nary rUks  lB(ddeDt  to  the  «uployment  and 
the  extraordinary  rUks  known  to  and  com- 
pr^ended  by  him,  or  which  were  so  open  and 
oblvous  that  he  is  charged  with  knowledge 
and  a  comprehension  of  them.  The  plaintiff 
was  23  years  of  age,  and  It  must  be  presumed 
that  he  was  a  man  of  ordlnmry  intelligence 
and  capad^.  He  had  worked  for  the  de- 
fendant 16  or  17  days  "changing  rails.** 
True,  be  had  not  engaged  tu  loading  rails 
before  the  day  on  whldi  to  was  injured.  But 


the  loading  of  rails  from  the  ground  to  fiat 
cars,  under  the  drcumstancee  as  dlsdosed  by 
the  evidence,  does  not  Involve  anything  diffi- 
cult of  compr^enslon.  The  character  of 
such  work  Is  not  complex,  but  Is  very  ample. 
The  risks  involved  and  the  dangers  to  whieh 
<me  may  be  exposed  from  a  riUl  slipping  or 
falling  as  It  Is  lifted  from  the  ground  and 
thrown  on  the  car  In  the  manner  and  under 
the  circumstances  disclosed  by  the  evidence 
are  not  only  open  and  obvious,  hut  incident 
to  the  work  Itself,  and  easily  understood  and 
rra^ly  comprdiended.  That  a  rail,  thrown 
under  such  circumstances  on  other  rails  up- 
on  the  car,  may  not  rest  and  remain  in  the 
position,  or  at  the  plac^  where  thrown,  but 
may  hound  or  slide,  or  roll  off.  Is  a  matter  ot 
common  knowledge  and  general  exi>erienc& 
Special  experlmoe  In  such  wor^  is  not  nee- 
essary  to  acquire  knowledge  of  the  risks  In- 
cident thereto,  or  to  comprehend  the  attend- 
ing dangers  arising  tiierefrom.  Haintlff  all 
forenocm  and  until  he  was  hurt  was  engaged 
in  loading  rails  on  the  cars.  He  saw  and 
knew  the  nuinner  In  which  the  work  was 
done  and  the  rails  ttirown  and  piled  on  the 
cars.  He  saw  and  obserred  this  ^en  the 
first  two  cars  were  loaded,  and  what  the  48 
stra^ht  rails  were  loaded  on  the  third  car, 
and  until  It  was  moved  to  the  crooked  rails 
lying  in  the  ditch.  At  that  place,  he  testified, 
he  could  not  see  ttie  top  or  floor  of  the  car 
because  the  surftice  of  the  ground  where  he 
was  staudlng  was  about  two  feet  betow  the 
level  of  the  ties.  But  he  knew  the  number  of 
rails  on  the  car  and  ^e  position  and  manner 
in  which  they  had  beoi  placed  and  piled,  and 
that  there  was  a  space  on  the  floor  of  the 
car  whrae  tb&n  wwe  no  rails,  just  before 
the  car  was  moved  to  the  crooked  raltaL 
That  condition  had  not  changed,  but  remain- 
ed just  as  he  saw  it  and  kne^v  It  before  the 
car  was  moved  to  the  crooked  rails  In  the 
dltdi,  and  before  he,  with  others,  undertofft 
to  load  them.  Though  at  the  particular  time 
when  the  crooked  rails  were  lifted  and 
tttrown  he  could  not  see  the  floor  of  the  car, 
yet  from  what  he  had  ju^  seen  and  observed 
a  moment  Iwfore  he  well  knew  the  position 
of  the  rails  on  the  car  on  which  he  was  about 
to  throw  the  crooked  rail.  He  heard  Uie 
suggestions  made  to  the  foreman  tlmt  the  rail 
be  carried  to  and  loaded  from  the  other  side, 
and  that  braces  had  better  be  put  up  before 
the  crooked  rail  was  loaded.  He  also  testi- 
fied that  he  knew  that  the  braces  had  not 
been  put  up.  Of  course,  that  was  obvious 
and  open  to  the  view  of  any  one  situated  as 
was  the  plaintiff.  He  further  testified  that 
the  only  reason  that  the  men  desired  to  carry 
the  rail  to  and  load  It  from  the  other  side 
was  because  It  was  easier  to  there'  throw  and 
]<md  It,  and  not  that  mudi  difficulty  was 
found,  or  that  it  wu  dangerous,  to  load  It 
on  the  side  of  the  car  where  It  was  lying. 
This  Is  not  a  case  where  It  may  be  preaumed 
that  the  master,  because  of  bis  8iy)erior 
knowledge,  may,  better  than  tto  aervant. 
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bare  C(»nprehended  tbe  danger,  or  where  tta« 
master  had  better  opportunity  to  ascertain 
tbe  extent  and  diaracter  of  tbe  danger  to 
which  the  SOTant  was  racposed,  or  where  the 
servant  might  be  Justlfled  In  yielding  his 
own  judgment  and  deferring  to  that  of  his 
master,  or  where  relying  upon  promises,  as- 
■nrancea,  or  r^resraitatlons  of  the  master 
tbe  seTFant  ms  lulled  into  a  sense  of  se- 
curity. lAough  it  should  be  said  tiiat  tiie 
acddent  would  not  bare  happened  had  the 
braces  been  put  up,  and  that  they  were  not 
put  up  because  of  the  orders  or  directions  of 
the  foreman,  yet  tbe  plalntUf  well  Jcnew  that 
the  braces  were  not  up.  and  whatever  dan- 
ger was  Involved  In  loading  the  rails  without 
them  was  Just  as  readily  imdmtood  and 
oompr^ended  by  blm  as  by  the  mastw.  It  is 
a  case  where  the  servant,  with  the  master, 
bad  equal  knowledge,  and  eanal  means  of 
knowledge,  and  where  the  servant,  equally 
with  tbe  master,  understood  and  comprdiaid- 
ed  tbe  dangers  ai^  risks  Involved,  and  vol- 
untarily undertook  the  performance  of  tbe 
work.  If  a  court  in  submitting  tbe  case  to 
the  jury  should  inform  them  that  the  plain- 
tUT  assumed  tbe  usual  and  ordinary  risks  in- 
cldent  to  the  emplc^ment,  and  all  other  risks 
and  dangers  of  which  be  bad  knowledge  and 
which  were  appreciated  lilm,  or  which 
were  so  obvious  and  open  as  to  imply  knowl- 
edge and  a  comprefaenslon  of  them  by  him« 
what  disputed  fact  was  there  to  submit  to 
ttie  jury  for  their  finding?  Should  the  jury 
find  that  the  plalntUC  did  not  know  that  the 
braces  were  not  up,  or  that  he  did  not  ap- 
preciate or  comprebfflid  that  rails  thrown  on 
the  pile  of  rails  on  the  car  might  bound,  or 
«Ude,  and,  witiiout  braces,  roll  or  fall  off  aft- 
er th^  had  been  thrown  <m,  sudi  a  finding 
would  clearly  be  against  the  evidm^e.  And 
that  is  just  wlut  tbe  jury  did  in  this  case. 
The  court  charged  them  that  "If  the  man- 
ner bi  which  the  rails  were  piled  and  the 
absence  of  bracM  from  the  side  ct  tbe  car 
were  so  plain,  obvious,  and  open  that  the 
plaintiff,  by  tbe  use  of  bis  Acuities  of  slf^ht 
and  bearing,  considering  his  age,  experience, 
and  capacity  for  acquiring  knowledge,  ought 
to  have  known  of  their  existence,  It  Is  the 
same  in  point  of  law  as  thou^  he  actually 
did  know  of  their  existence,"  and,  tf  he  had 
such  or  actcal  knowledge,  the  plalntlfl  could 
not  recover.  Tbe  jury,  by  their  verdict, 
found  that  be  bad  no  such  knowledge,  when, 
by  his  own  testimony,  actual  knowledge  on 
his  part  was  shown.  We  are  not  unmindful  of 
the  contention  made  that  the  plalntiflF,  though 
he  knew  bow  tbe  48  straight  rails  had  been 
placed  on  the  car,  he,  as  testified  to  by  him, 
did  not  know  and  could  not  see  from  his  po- 
sition on  the  ground  how  the .  three  crooked 
rails  had  been  plied,  and  especially  that  the 
third  had  been  i^aoed  on  top  of  others.  The 
contention  necessarily  is  predicated  on  the 
assumption  tiiat  the  danger  thus  created  was 
unusual,  and  not  incident  to  the  work,  and 
was  unknown  to  toe  plaintiff.    When  he 


threw  the  crooked  rails  on  the  car,  he  saw 

that  they  were  thrown  on  the  pile,  of  tails, 
which  he  testified  was  from  two  to  three  feet 
high  in  the  center  of  tbe  car^-otbers  testified 
but  a  foot  or  a  foot  and  a  balf-HUid  that  the 
rails  Uirown,  after  strilUng  tibe  pU^  rOUed 
down  the  side  of  it  That  was  just  as  ob- 
vious to  him  88  that  there  were  no  bracea  on 
the  side  of  the  car.  Thouf^  standing  in  tbe 
dltoh  be  could  not  see  a  vail  lying  <m  the 
floor  of  the  car,  yet  he  knew  that  tbe  rails 
which  were  thrown  at  that  place,  and  which 
slid  down  the  side  of  the  pile,  were  lying  at 
the  side  of  It  either  side  by  i^de  or  some  on 
top  of  others.  When  the  third  rail  was 
thrown,  the  plaintiff  saw  It  strike  the  pile 
and  slide  down.  It  was  just  ss  natural  to 
eqmct  that  it  would  slide,  or  be  placed  and 
vest  on  the  other  two  rails,  as  that  it  mie^t 
rest  on  and  occnnr  some  the  vacant  space 
of  tbe  floor  of  the  car.  Thue  was  notblog 
unusual  or  extraordinary  about  tbe  occur- 
rmce  should  it  have  happmed  either  way. 
Whether  it  happened  one  way  or  tbe  other 
was  an  incident  to  the  work  itself,  and  arose 
fxtnn  the  operation  ot  it  He  knew  some 
rails  had  to  be  and  were  iilled  on  others. 
Whether  tbe  three  crooked  rails  were  placed 
side  by  side  on  the  floor  of  the  car,  or  one 
on  top  of  others.  In  no  way  Induced  or  tnflu- 
enced  his  conduct  in  throwing  the  fourth  rail, 
and  did  not  affect  the  manner  of  doing  It 
We  cannot  assent  to  the  conclusion  that,  if 
the  third  rail  had  beai  placed  1^  the  aide  of 
the  other  two  on  the  floor  of  tbe  car,  tbe 
danger  of  the  fourth  rail  sliding  and  fallliw 
off  the  car  after  It  was  thrown  on  the  pile 
was  a  risk  assumed  by  the  plalntlfl,  but  that 
the  placing  of  the  third  rail  on  t<v  of  the 
other  two  created  an  unusual  and  extraordi- 
nary danger  not  usumed  by  him.  We  think 
the  court  erred  in  refusing  the  defendant's 
motion  to  direct  a  verdict  in  its  favor,  and 
again  erred  in  refusing  to  grant  a  new  trial 
on  the  ground  that  the  verdict  was  in  the 
particular  stated  contrary  to  the  charge,  and 
wns  not  supported  by  the  evidence. 

We  think  that  the  verdict  In  other  par^ 
ticulara  was  also  clearly  against  the  charge, 
and  was  not  supported  by  tbe  evidence.  In 
paragraph  13  of  the  charge  the  court  In- 
structed the  Jury  that  the  defendant  was  re- 
spoiulble  for  the  negligence  of  any  agent; 
servant,  or  employ^  of  the  defondant  caus- 
ing the  Injury  to  the  same  extent  and  to  tbe 
same  manner  as  if  the  car^essnees  or  negli- 
gence causing  the  Injury  had  been  that  of  the 
defendant  But  In  paragraph  23  of  the 
charge  the  jury  were  instructed  that  if  the 
acte  of  negligence  rdied  <m  for  recovery 
"were  due  solely  to  the  fault  of  the  foreman 
in  chaw  of  tbe  work,"  whose  prlndiml  duty 
"was  that  of  superintendence^"  thai  no  re- 
covery could  be  bad..  Whatever  might  be 
said  in  support  of  tiie  view  that  the  two 
charges  an  in  conflict,  and  that  the  flrst  is 
rt^t  and  the  second  wrong,  and  that  tbe 
wrong  Instruction  was  Induced  by  the  de- 
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fendanf ft  request  and  was  error  In  Its  favor, 
nevertheleBS  It  dearly  appears  tbat  the  court 
in  most  poaltiTe  terms  charged  the  Jury  that 
the  negll^eDce  of  the  defendant's  foreman  in 
charge  of  the  work  was  "a  complete  bar  to 
any  recovery  In  this  case."  If  the  jury  could 
properly  have  rendered  a  verdict  for  the 
plaintiff  by  following  either  charge,  thea  the 
defendant,  whose  request  induced  the  con- 
flict and  caused  the  error  in  Its  favor,  could 
not  complain  of  the  conflict;  for.  on  w^- 
recognlzed  principles.  If  the  defendant  ob- 
tained an  advantage  to  which  it  was  not  en- 
titled, and  when  the  Jury  responded  even  to 
that  demand,  the  defendant  could  not  be 
beard  to  complain  of  the  inconsistency  of 
its  own  creation.  Wood  v.  Railroad  Co.,  28 
Utali.  351,  79  Paa  182;  Reardon  v.  Railroad 
Co.,  114  Ma  384,  21  S.  W.  731.  But  suppose 
a  court  should  charge  a  Jury  In  a  case  found- 
ed on  n^llgence  that  the  defendant  was  lia- 
ble for  ordinary  negligence,  and  such  was 
the  correct  principle  of  law  applicable  to  the 
case,  and  then  should  also  charge  the  Jury 
on  the  request  of  the  defendant  that  no  re- 
covery could  be  had  unless  the  defendant 
was  guilty  of  willful  and  wanton  negligence, 
wbl(^  was  not  the  law  applicable  to  the  case, 
and  a  verdict  should  nevertheless  be  rendered 
for  the  plaintiff.  If,  now,  there  was  evidence 
to  BUi^rt  a  finding  of  both  ordinary  and 
willful  n^Ugence,  the  defendant  could  not 
complain  of  the  conflict  Though  It  could 
not  be  told  whether  the  Jury  followed  and 
applied  the  one  or  the  other  charge,  yet,  If 
they  followed  the  first,  the  defendant  could 
not  complain  because  they  followed  and  ap- 
plied the  correct  principle;  and,  if  they  fol- 
lowed the  second,  it  could  not  complain  be- 
cause there  still  was  evidence  to  support  the 
verdict  But  If  there  was  a  total  want  of 
evidence  to  show  wUIfuI  negligence,  the  de- 
fendant could  properly  complain  because  it 
could  not  be  told  whether  the  Jury  followed 
and  applied  the  one  or  the  other  charge,  and, 
if  the  second,  there  was  no  evidence  to  sup- 
port the  verdict.  Coates  v.  Railroad  Co.,  24 
Utah.  304,  67  Pac.  670.  The  proper  complaint 
In  such  case  would  not  be  that  there  was  a 
conflict  In  the  charge,  but  that  the  verdict 
In  view  of  the  charge,  has  no  support  Now, 
that  Is  the  situation  here.  The  court  charged 
the  Jury  In  general  terms  that  the  defendant 
waft  liable  for  the  n^ligence  of  any  agent 
servant  or  employ^.  In  Its  employ,  and  then 
spedflcally  charged  them  that  It  was  not  lia- 
ble for  the  negligrace  of  Its  foreman  In 
cbarge  of  the  work.  It  cannot  well  be  said 
that  the  Jury  were  authorized  to  disregard 
the  specific  instruction  and  follow  the  gen- 
eral one.  In  view  of  the  charge,  the  only 
■npport  which  the  verdict  as  rendered  by  the 
Jary,  can  have  on  the  Issue  submitted  to  them 
in  respect  of  the  alleged  negligence  arising 
from  the  manner  in  which  the  rails  were 
piled  on  the  car  is  the  evidence  of  negligence 
of  some  agent,  servant  or  employ^  of  the 
defendant  other  than  the  foranan.  We  bare 


looked  in  vain  for  such  evidence.  There  la 
no  evidence  to  show,  nor  is  it  claimed  by  the 
plaintiff,  that  any  one  working  with  him  In 
lifting  or  throwing  the  rails  was  nefiligent 
It  la  not  claimed,  nor  Is  It  shown,  that  the 
Interpreter  on  the  car  was  negligrait  It  is 
claimed  that  the  men  on  the  car  piling  the 
rails  were  negligent,  but  there  Is  not  a  scin- 
tilla of  evidence  to  show  such  negligence.  It 
Is  not  contended  that  any  of  the  straight 
rails  were  piled  Improperly  or  negligently. 
Nor  is  It  claimed  that  the  first  two  crooked 
rails  which  were  thrown  on  the  car  were  Im- 
properly or  negligently  piled  or  placed.  The 
contention  made  la  that  the  third  crooked 
rail  thrown  on  the  car  was  Improperly  and 
n^llg^tly  placed  and  piled  because  It  was 
placed  on  top  of  the  two  crooked  rails  with 
the  ball  of  the  rail  up  Instead  of  down.  In 
their  brief  counsel  for  respondent  on  this 
point  say:  "Had  the  men  who  were  straight- 
ening the  rails  thrown  the  third  rail  over  on- 
to the  10-lnch  space,  as  they  might  easily 
have  done  with  safety,  there  would  have  been 
a  level  space  of  about  a  foot  and  a  half  for 
the  fourth  rail  to  Call  upon  after  striking 
the  side  of  the  straight  rails.  To  question 
that  it  was  the  grossest  negligence  on  the 
part  of  these  men  to  permit  that  third  rail  to 
remain  and  to  adjust  it  on  top  of  the  two 
rails,  thus  providing  an  incline  plane  for  the 
fourth  ran  to  slide  down  over,  seems  to  ns 
to  be  inconceivable."  In  no  other  particular 
is  It  contended  that  the  men  on  tbe  car  or 
that  any  other  agent  servant,  or  employe  of 
the  defendant  was  negligent  There  is  noth- 
ing to  show,  except  tbe  bare  aasertion  of 
counsel,  that  the  placing  of  the  two  crooked 
rails  side  by  side  and  on  the  bottom  of  and 
lengthwise  the  car,  and  tbe  third  rail  on  top 
of  those,  was  Improper  or  negligent  It  might 
aft  well  be  said  that  It  was  negligent  to  place 
one  rail  on  top  of  others,  and  that  careful 
conduct  required  that  no  more  rails  should 
have  been  placed  on  the  car  than  fairly  cov- 
ered the  floor  of  the  car.  We  see  no  evidence 
on  which  J:o  base  a  claim  of  n^llgence  that 
tbe  rails  were  improperly  or  negligently  plied 
or  placed,  or  that  the  men  on  the  car  were 
negligent  lo  any  other  particular ;  and  since 
tbe  Jury  were  told  that  no  verdict  could  be 
based  on  the  negligent  acts  of  tbe  foreman, 
and  there  being  a  total  want  of  evidence 
showing  negligence  on  the  part  of  any  other 
servant  agent,  or  employ^  of  the  defendant 
there  is  a  total  want  of  evidence  to  support 
the  verdict  upon  that  Issue.  Furthermore, 
there  behig  a  total  want  of  evidence  to  show 
that  the  rails  were  improperly  or  negllgen^ 
ly  plied  on  the  car,  tbe  court  again  erred  in 
refusing  appellant's  motion  and  request  to 
take  that  Issue  from  the  Jury.  Tbe  court 
having  submitted  the  case  to  the  Jury  on 
both  questions  of  negligence — one  In  falling 
to  provide  tbe  car  with  braces,  tbe  other  the 
manner  In  which  the  rails  were  piled  on  the 
car — it  cannot  be  ascertained  whether  the  ver- 
dict wot  rendered  on  one  or  both  of  such 


Digitized  by 


248 


107  PACIFIC 


BEPOETER. 


(Utah 


Questions,  or,  If  rendered  on  one  only,  on 
which  one  It  was  founded. 

Even  though  the  verdict  as  rendered  was 
wholly  based  on  the  alleged  negligence  in 
falling  to  provide  braces  on  the  car,  still  the 
verdict.  In  view  of  the  charge,  cannot  be  np- 
hdd.  The  court  submitted  the  case  to  the 
Jury  mtlrely  on  the  theory  that  the  alleged 
commission  and  omission  of  acta  were  serv- 
ant's not  master's  acts.  True,  the  court  stat- 
ed to  the  jury  that,  under  the  Colorado  stat- 
ute, the  employer  was  liable  for  bla  own  neg- 
ligence, and  that  It  was  alleged  In  the  com* 
plaint  that  the  dtfendant  negligently  failed 
to  provide  braces ;  but  nowhere  In  the  charge 
were  the  Jury  instructed  that  a  verdict  could 
be  rendered  against  the  defoidant  on  the 
theory  that  the  failure  to  provide  braces  or 
to  place  them  on  the  car  was  an  omission  of 
master's  duties.  We  do  not  say  that  under 
the  evidence  addaced  the  failure  to  place  the 
braces  on  the  car  was  an  omission  of  master's 
duties  What  we  do  say  Is  that  the  question 
of  the  employer's  ne^lgeoce  was  not  submit- 
ted to  the  jury,  and  for  that  reason  the  ver- 
dict which  was  rendered  by  them  cannot  be 
supported  on  any  such  theory.  To  the  con- 
trary, the  case  was  submitted  to  the  jury 
entlrdy  on  the  theory  that  the  failure  and 
omission  to  place  the  braces  on  the  car  were 
servant's  acts,  and  the  court  gave  the  Jury 
the  binding  instructions  that.  If  such  failure 
or  omission  was  due  to  the  negligence  of  the 
foreman,*  no  recovery  could  be  had ;  but.  in 
eBTect,  If  due  to  the  negligence  of  some  other 
servant,  agent,  or  employe  of  the  defendant, 
then  the  plaintiff  could  recover,  If  he  was  not 
himself  guilty  of  negligence  and  had  not  as- 
sumed the  risk.  We  again  look  In  vain  for 
any  evidence  to  show  that  such  failure  or 
omission  was  due  to  the  negligence  of  any 
Buch  servant,  agent,  or  employ^.  The  evi- 
dence discloses,  without  dispute,  that  there 
was  an  ample  supply  of  angle  bars,  which 
were  used  for  braces,  lying  on  the  car,  but 
that  they  were  not  put  up  because  of  the  or- 
ders or  directions  of  the  foreman.  If  the 
failure  and  omission  to  put  up  the  bars  un- 
der the  circumstances  constituted  negligence, 
such  negligence  was  the  n^llgence  of  the 
foreman.  But  the  court  expressly  told  the 
jury  that  the  negligence  of  the  foreman  In 
such  particular  was  "a  complete  bar  to  any 
recovery  In  this  case,"  and  failed  to  submit 
the  case  to  the  jury  on  the  theory  as  to 
whether  such  failure  or  omission  was  the 
employer's  negligence.  So,  even  as  to  that 
issue,  all  that  the  jury  had,  under  the  charge, 
to  render  a  verdict  on,  was  evidence  of  the 
negligence  of  some  servant,  agent,  or  employ^ 
of  the  defendant  other  than  the  foreman.  If 
the  jury  based  their  verdict  on  supposed  evi- 
dence of  such  n^Ugence,  then  the  verdict  has 
no  support  because  there  Is  a  total  want  of 
such  evidence;  and,  If  they  based  It  on  evi- 
dence of  the  negligence  of  the  foreman,  then 
it  was  against  the  charge.  And  It  cannot  be 
told  whether  th^  did  the  one  or  did  the  other. 


We  have  no  more  right  to  presume  that  Hiey 
ignored  the  spedflc  charge  and  followed  fba 
general  charge  and  based  their  verdict  on 
evidence  of  the  negligence  of  tb%  foreman 
than  that  ttiey  based  it  on  suKKwed  evldaice 
of  negligence  of  some  agent,  servant,  or  em- 
ploye of  the  defendant  other  than  the  fore- 
man. We  are  not  now  determining  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  go 
to  the  jury  on  the  issue  of  the  alleged  n^ll- 
gence  in  falUng  to  provide  the  car  with 
braces.  What  we  do  say  Is  that  the  only  ev- 
idence of  negligence  bearing  upon  such  ques' 
tlon  relates  to  the  acts  of  the  foreman  lu 
not  permitting  the  braces  to  be  put  up,  and, 
since  the  court  charged  that  his  negligent 
acts  were  "a  complete  bar  to  «  recovery," 
the  verdict,  In  view  of  tbe  diarge,  cannot 
stand,  because  It  Is  against  the  charge  and  has 
no  support,  and  ought  to  have  been  set  aside 
by  the  trial  court  on  the  d^endant's  motton 
fbr  a  new  ttiiL 

We  are  also  of  the  f^nlon  that  the  trial 
court  erred  In  diari^ng  the  Jury  on  the  is- 
sues. The  court  charged  them  that  *^he 
amended  complaint  sets  forth  what  the  plain- 
tiff claims  vrlth  reference  to  the  controversy, 
and  the  am^ded  answer  sets  forth  the  de- 
fendant's version  thereof.  Both  these  are 
made  a  part  of  these  Instructions,  and  you 
are  to  refer  to  them  for  a  particular  state- 
ment in  detail  as  to  what  each  party  alleges 
with  reference  to  the  controversy  In  ques- 
tion." Following  this,  the  court,  aftar  stat- 
ing In  "general  terms"  the  substance  of  the 
material  allegations  of  the  complaint,  and 
the  denials  and  averments  contained  in  the  . 
answer,  then  also  charged  the  Jury:  "This 
brief  description  of  tbe  general  nature  of  the 
cause  of  action  alleged  and  the  defenses  set 
up  thereto  Is  not  Intended  as  a  substitute  for 
the  statements  contained  In  the  complaint 
and  answer,  nor  to  relieve  you  of  the  neces- 
sity of  consulting  the  complaint  and  answer 
for  your  guidance  In  determining  the  partlcu> 
lar  matters  alleged  as  a  cause  of  action  or 
by  way  of  defense."  From  an  inspection  of 
the  charge,  It  does  not  appear  that  the  amend- 
ed complaint  and  amended  answer  are  at- 
tached to  the  charge,  nor  does  the  charge  it- 
self contain  Copies  of  them.  But  from  tbe 
language  of  the  court  that  they  were  made  a 
part  of  the  chai^,  and  that  the  jury  were 
required  to  refer  to  them  to  ascertain  what 
was  claimed  by  each  party,  we  must  presume, 
in  the  absence  of  anything  shown  to  tbe  con- 
trary, that  the  court  did  what  Is  implied  by 
the  language  employed,  and  that  tbe  amend- 
ed complaint  and  amended  answer  were  at- 
tached to  tbe  charge  or  that  they,  or  copies 
thereof,  were  otherwise  given  tbe  jury  to  con- 
sult and  to  refer  t-o ;  otherwise  the  language 
of  tbe  court  Is  rendered  meaningless  and  tbe 
direction  useless. 

The  charge  Involves  two  erroneous  state- 
ments, one  which  necessarily  implies  that 
tbe  Jury  had  the  right  to  take  the  pleadings 
with  tbem  to  the  Jury  room,  and  ttie  other 
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tbat  tt  was  their  duty  to  ecmsnlt  them  and 
determine  for  themselTflB  "the  partlcalar  mat- 
ters alleged  as  a  caose  of  action  or  by  way  of 
dtfoue,"  and  to  refer  to  tbem  to  ascertain 
tlie  *^!oiitroTeri7  In  aoestlon.'*  It  Is  the  dnty 
of  the  court  to  constnie  pleadlncs  and  to 
diarge  the  jury  on  the  lasnes.  It  la  not  prop- 
er to  pomlt  the  Jury  to  take  the  xAeadlngs 
with  them  to  the  jury  room,  unless  they  have 
bem  put  in  evidence  as  proof  ot  some  foct, 
and  then  they  are  taken,  not  because  they 
are  pleadings,  but  ethlblta.  We  have  no  stat- 
ute permlttliig  the  Jury  to  tal»  the  plead- 
tngs.  We  see  no  good  purpose  to  be  accom- 
pUshed  by,  but  much  ham  to  result  from, 
permitting  it;  for,  as  Is  said  in  Brick- 
wood*8  Sackett  on  Instructions  to  Juries,  at 
section  214,  "it  Is  not  always  easy  for  the 
court  to  understand  the  pleadings,  and  cei^ 
tainly  it  would  be  too  mudi  to  expect  that 
a  Jury  would  not  mlaundwstand  than."  In 
this  state  the  court  is  raqulred  to  diarge 
the  Jury  in  writing  upon  the  law  applicable 
to  the  case.  "What  Issnes  are  raised  by  the 
pleadings,*'  says  Mr.  Blashfleld  in  his  work 
on  Instructions  to  Juries,  |  93,  "IS  a  question 
of  law  which  It  Is  the  excluslTe  province  of 
the  court  to  detmnlne.*  And  the  "dear 
wtight  ia  antlunity  Is  to  tiie  effOct  that  it 
is  the  province  and  duty  of  the  coiut  to  state 
qwdflcally  to  the  Jury  what  issues  are  raised 
by  the  piafl<n»gM,  ai^  ttiat  it  is  wroneous  to 
retet  the  Jury  to  the  pleadings  to  ascertain 
for  tbemselTes  what  the  issues  are ;  that  the 
construction  of  the  pleadings  and  the  Issues 
raised  thereby  are  questions  for  the  court 
alone  to  determine  and  not  for  the  Jury."  11 
Ency.  PI.  &  Pr.  158.  The  court  In  the  writ- 
ten Charge  its^  idiould  clearly  d^ne  the 
particular  Issue  or  issues  submitted  to  the 
Jury,  and  should  qMclflcally  state  to  tbem  the 
material  facts  alleged,  denied,  and  admitted 
In  respect  of  such  issues.  In  doing  so  the 
court  may  state  to  the  Jury  the  substance  of 
such  material  avennents  and  denials  contain- 
ed in  the  pleadings,  vr,  when  clearly  and  con- 
cisely expressed  therein,  msy  do  so  in  the 
language  ot  the  pleadings  themselves.  But 
the  Jury  to  ascertain  the  Issues  must  look 
aHone  to  the  durge  of  the  court.  To  charge 
the  Jury  that  the  complaint  and  answer  are 
made  a  part  of  the  chai^  and  that  Oie  Jury 
must  look  to  them  to  oBcertaln  and  determine 
the  issues,  U  to  require  the  Jury  to  place 
thedr  own  construction  upon  the  pleadliyps. 
and  to  determine  the  issues  for  themsdves. 
And,  after  the  issues  are  ptated  to  them  by 
the  court,  to  then  also  charge  the  Jury  that 
such  statonait  as  made  1^  the  court  did  not 
ttiieve  tbem  "ot  the  necessity  of  consulting 
the  comidaint  apd  the  answer  for  your  guid- 
ance in  determining  tbB  particular  mattms 
alleged  as  a  came  of  action  or  hy  way  of  de- 
fttue,**  la  stlU  uune  objectionable ;  for  such 
a  ctaa^  not  only  pmnits,  but  Invites,  the 
Jury  to  disregard  the  statement  ttf  the  IssoBs 


as  made  by  the  court,  &nd  to  determine  the 
Issues  for  thonselves  upon  an  infraction  and 
examination  of  the  pleadings.  The  rule  tbat 
the  Jury  on  questions  of  law  are  bound  to  ac- 
cept and  ob^  the  charge  of  the  court  ap- 
plies to  the  Charge  defining  the  Issues  as  well 
BB  to  all  other  Instructions  of  the  court  on 
questions  of  law,  and  the  Jury  have  no  license 
to  disregard  one  more  than  the  other.  In- 
structions similar  to  those  givra  by  the  court 
have  frequently  beai  before  the  courts,  and 
have  gmerally  been  held  erroneous  and  preju- 
dicial. 1  Brl(&wood*B  Sackett,  InstructlonB, 
1 170;  2  Thompson  on  Trials,  |  2314;  11  PL 
ft  Pr.  p.  163;  Bla^fleld,  Instructions  to  Ju- 
ries, I  93  et  seq. ;  Keatiey  v.  I.  a  B.  Co.,  94 
Iowa,  686,  03  N.  W.  660. 

For  the  reasons  heretofore  given,  the  Judg- 
ment of  the  court  below  Is  reversed,  and  the 
case  remanded  for  a  new  trial.  The  appe- 
lant filed  a  printed  brief  consisting  of  370 
pages,  including  the  covers.  Our  rules  pro- 
vide that  the  expense  of  printing  abstracts 
and  brtefs  not  to  exceed  79  cents  for  each 
page  may  be  taxed  as  oth^  costs.  If  an  ex- 
pense of  printing  the  brief  at  70  cents  a  pa^ 
should  be  allowed  to  be  taxed  as  costs,  sudi 
costs  alone  would  amount  to  $276.  We  think 
the  brltf  was  unnecessarily  voluminous,  and 
that  the  expense  there^  should  not  be  allow- 
ed as  costs.  The  appellant,  however,  Is  en- 
titled to  tax  costs  for  the  printing  of  a  prop- 
er brief.  We  think  a  brltf  of  the  expense 
of  (35  was  all  that  was  necessary,  and  tbat 
amoimt  only  wUl  be  allowed  to  be  taxed  as 
costs  for  such  eq;>ense. 

The  appellant  is  given  all  other  taxable 
costs. 

FRIGK  and  McOABTT,  JJ.,  concur. 


HAGUE  V.  JUAB  COUNTT  MILL  ft  ELE- 
VATOR CO. 
(Supreme  Court  of  Utah.    Feb.  11,  1910.) 

1.  Pleading  (S  36*)— Admissiowb  —  CoNCLtr- 

SIVENESS. 

In  an  action  to  enjoin  the  maintenance  of 
a  flame  adjacent  to  plaintiCTa  property,  which 
he  claimed  interfered  with  faia  easement  in  a 
pablic  street,  defendant  was  booad  by  the  alle- 
f^tions  of  the  answer  admittii^  tbat  plalntUTi 
land  abutted  upon  a  public  street,  and  tbat  the 
Sume  was  in  and  along  said  street,  and  could 
not  contend  that  the  street  was  never  dedicated 
or  established. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent.  Dig.  8  82;  Dec.  Dig.  fi  36.*] 

2.  Municipal  Cohposatzohs  <|  671*)  — Ob- 
STsucTioNa  or  Stbbets  —  Aocess  Over 
Stbebt— Obstbtjction  bt  Flume. 

Defendant  maintained  a  mill  flnme,  with 
banks  at  a  certain  height,  for  about  40  years  in 
a  pablic  street,  abutting  plalDtHFs  property; 
plalntitr  beinif  able  to  cron  the  street  by  means 
of  bridges  without  undue  inconvenience,  until 
defendant  removed  the  bridges  and  raised  the 
banks  of  the  flume  bo  as  to  prevent  him  from 
eros^Ds  the  street  from  his  premises.  Beld 
that,  while  defendant  was  uintled  to  use  the 
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street  fox  a  flume*  he  could  not  change  the 
height  of  the  b£iilu  so  as  to  interfere  with  plain- 
tifiTB  rights  Id  the  street;  and  the  fact  that  the 
street  had  been  abandoaed  by  the  public  was 
immaterial  upon  plaintilTt  rights. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporatioiu,  Gent  Die.  I  1447;  Dec.  Dig.  S 
671.*] 

8.  muiticifal  cobpobations  (§  671*)— usb  of 
Stbbets—Obstbuction— Remedies  of  Pbop- 
EBTT  OwNEB— Injunction. 

The  maiotenaDCe  of  the  flume  lo  as  to  pre- 
vent plaintiffs  access  to  the  street  was  a  nui- 
sance which  plaintiff  could  have  abated  b;  in- 
junction ;  he  not  being  confined  to  an  action  for 
damages  to  bis  property. 

[Bd.  Note.— For  other  case*,  see  Munidpal 
Goiporations,  Cent  Dig.  I  144S;  Dec  Dig.  1 
671.*] 

4.  municipai,    cobpobations    (f    663*)  — 
Stbeets— Abandonment  bt  Public  — Ef- 
fect ON  Rights  of  Pbopbett  Owhbbs. 
White  the  public  may  abandon  a  street  ao 
far  as  its  rights  therein  are  concerned,  such 
abandonment  does  not  affect  the  rights  of  abut- 
ting owners  to  an  eaa«neait  therein  for  iagreH 
and  eeres8.t 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1439:  Dec  Dig.  S 
663.*] 

6.  Advkbsb  Possession  (|  8*>  —  Sztbnt  of 

BlOHT— ADVBSSB  FOSSSSSION  OF  SiBEBT. 

Where  defendant  had  merely  an  easement 
In  a  street  for  maintaining  a  flume  for  milling 
purposes,  be  could  acquire  no  more  than  the 
perpetual  right  to  maintain  the  flume  for  milling 
purooses,  and  could  not  claim,  by  adverse  pos- 
session, the  legal  title  td  that  part  of  the  street 
BO  as  to  entitle  him  to  maintain  the  flume  Iwnks 
at  any  height 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  IS  45-48;  Dec  Dig.  |  8.*] 

6.  Municipal  Cobpobationb  fM  671*)  — 
Stbeets— OBBTBncnoNB—lRjUKCTiON  —  De- 
cree— Cebtaintt. 

In  a  suit  by  an  abutting  owner  to  enjoin 
the  maintenance  of  the  banba  of  a  flume  Iwyood 
a  certain  height  in  an  adjacent  street,  the  de- 
cree enjoined  defendant  from  maintaining  the 
banks  In  front  of  plaintiff's  premises  at  a  height 
greater  than  nine  inches  above  the  present  banlc 
at  the  southeast  comer  of  plaintiff's  property, 
and  not  exceedine  one  foot  above  the  present 
bank  at  the  southwest  comer,  and  not  exceed- 
ing a  height  ctmstitutluf  an  even  grade  between 
such  points.  The  condition  of  the  earth  form- 
ing the  banks  of  the  Qume  was  ascertainable 
when  the  decree  was  entered.  Held,  that  the 
height  of  the  flume  as  prescribed  by  the  decree 
could  be  easily  ascertained  so  as  to  permanently 
fix  Its  he^t,  so  that  the  decree  was  not  unen- 
forceable for  uncertainty  aa  to  the  height  at 
whidi  the  flume  was  to  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1448;  Dec  Dig.  { 
6n.»] 

Appeal  from  District  Court,  Fifth  District; 
Joshua  Greenwood.  Judge. 

Action  by  A.  V.  Hague  against  the  Juab 
County  MUi  &  Elevator  Company.  From  a 
decree  for  complainant,  defendant  appeals. 
Affirmed. 

A.  R.  Barnes,  for  appellant  Thurman, 
Wedgwood  &  Irvine  and  Heniy  Adams,  for 
respondent 
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FRICE,  J.  TblB  was  an  action  to  enjoin 
the  defendant  corporation  from  maintaining 
a  certain  flume;  The  court  granted  the  niivt 
by  Issuing  a  perpetual  injunction,  and  the  de- 
f radant  presents  the  record  for  review  on  ap- 
peal. 

The  Injunction  Is  based  npon  snlMtantlally 
the  following  facts  found  by  the  coort:  That 
the  respondent  at  tUl  times  mentioned  in  the 
findings  was,  and  now  is,  the  owner  of  cer- 
tain parcels  of  land  In  N^phl  City,  Juab  cotm- 
ty,  Utah,  which  are  parUcnlarly  described. 
That  upon  said  parcels  of  land  re^mident 
has  erected  a  dwelling  houses  wbldi  he,  with 
Us  family,  occm^es  aa  a  home^  and  in  con- 
nection therewith  he  has  also  erected  and  la 
using  a  barn  and  other  outtiouaeB  sttaate  on 
said  land.  That  the  south  side  of  said  prem- 
ises abuts  upon  a  public  street,  and  said  dwdl- 
Ing  house  fronts  to  the  south  <m  the  street 
aforesaid.  That  In  and  aitmg  the  north  side 
of  said  street  along  the  south  boundary  line 
of  respondent's  said  premises  there  has  for 
many  years  existed  a  certain  artificial  chan- 
nel for  the  conveying  of  water  for  power  pur^ 
poses  to  a  cwtaln  mill  owned  by  appellant 
and  situated  on  the  block  immediately  west 
of  respondent's  premises  aforesaid.  That  said 
appellant  and  its  predecessors  in  Interest  have 
been,  and  appellant  now  is,  the  owner  of  an 
easement  In  said  street  for  the  carrying  of 
water  to  said  mill  for  the  purposes  aforesaid* 
That  said  channel  is  contiguous  to  the  south 
side  of  respondent's  premises  throughout 
their  entire  length,  and  la  about  4V^  feet  wide 
and  the  banks  thereof  during  all  the  times 
stated  in  said  findings  (which  was  for  a  pe- 
riod of  40  years  or  more  before  the  action 
was  commenced)  have  been  maintained  at  an 
elevation  as  follows:  On  the  southeast  comer 
of  respondent's  premises  the  banks  were  main- 
tained at  a  height  of  not  exceeding  nine 
Inches  above  what  the  banks  are  at  the  pres- 
ent time  (the  time  of  trial),  and  at  the  south- 
west corner  of  said  premises  they  were  main- 
tained at  a  height  not  exceeding  one  foot 
above  what  they  are  at  the  present  time,  and 
between  said  two  corners  said  banks  were 
maintained  at  a  uniform  height  and  at  an 
even  grade,  and  said  channel  and  said  banks 
were  used  and  maintained  during  all  the  time 
aforesaid  for  the  purpose  of  conveying  water 
to  said  mill  for  power  purposes.  That  on  or 
about  the  12th  day  of  November,  1907,  appel- 
lant by  Its  servants  and  ag^ts,  unlawfully 
and  without  authority,  and  against  the  con- 
sent of  respondent,  and  In  violation  of  his 
rights,  entered  upon  said  artificial  cbann^ 
situated  along  and  contiguous  to  the  south 
boundary  of  respondent's  premises,  and  com- 
menced the  construction  of  a  wooden  flume 
about  feet  In  h^bt  and  about  S  feet  In 
width  above  said  artificial  channel  for  the 
purpose  of  conTeytng  the  water  to  said  mill, 
and  that  said  appidlant  threatou  to  malptaln 
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said  flniM  at  the  tMMbt  and  wMth  aforeaald. 
niat  nld  fioQie  on  the  southeast  ctnner  ftnd 
at  the  sonthwest  corner  and  along  the  entire 
loigth  of  raepondenf  B  pranlses  la  now  con* 
Btmcted  at  a  hei^t  uceedlng  the  height  the 
same  bad  theretofore  been  constructed  and 
maintained  h7  appelant  and  tts  jinedeceasors 
In  Interest  to  the  extent  heretofore  stated. 
That  prior  to  the  oonstniction>  of  said  flume 
the  respondent  had  constructed  bridges  across 
said  artificial  channel,  one  of  which  was  used 
fer  Ingress  and  egress  to  and  from  the  dwell- 
ing bouae,  and  the  other  was  used  for  the 
purpose  of  obtaining  accssa  with  Tehl<^  and 
otherwise  to  the  bam  and  pr«aises  of  re- 
q  Mmdent.  and  that  the  access  to  said  dwdl- 
Ing  boose,  bam.  and  onthooaes  was  conyen- 
lent  and  In  no  way  affected  elthw  the  con> 
Tenlent  use  or  Talne  of  said  premises.  That 
the  constractlon  and  maintenance  ot  said 
flame  In  the  manner  and  condition  stated  will 
deprire  the  respondent  of  free  and  conven- 
ient access  to  and  oiloyment  of  the  dwdllng 
bouse,  bam,  outhouses,  and  premises  afore- 
said, and  will  Impair  their  value,  and  that 
said  flume  as  constrocted  and  threatened  to 
be  maintained  constitutes  a  perpetual  nui- 
sane&  Tbat  in  the  constractlon  of  said  flume 
appellant  has  removed  both  bridgee  aforesaid, 
and  has  thereby  destroyed  respondeut's  means 
of  convenient  access  to  the  pnUle  street  In 
frcmt  of  said  pranlses,  all  of  whUb  produces 
an  Irrepar^e  Injury  to  tiie  premises  afore- 
said. 

Up<m  substantial^  the  foregoing  flndlngs 
at  fact  the  court  made  oondusions  of  law, 
and  entered  a  decree  perpetually  enjoining 
appelant  from  maintaining  the  banks  of  said 
arUfldal  <dianne]  and  of  said  flume  In  front 
-  of  reapondent*8  said  premises  at  a  b^ht 
greattf  than  "8  inches  above  the  mesuit  bank 
of  the  artificial  channel  at  the  southeast  cor^ 
ner  of  plaintiff's  (respondent's)  premises,  and 
not  exceeding  the  elevation  of  1  foot  above 
the  present  bank  of  said  artlflcial  cbfinnel  at 
the  southwest  ctnner  of  plalntitTs  said  prem- 
ises, and  not  exceeding  a  height  cmutltntiag 
an  even  and  uniform  grade  between  said 
points^  and  all  the  portlmi  of  said  flume  now 
maintained  above  said  elevation  la  a  nuisance 
to  ttie  plaintiff  Injurious  to  his  proper^,  and 
plaintiff  la  mtltled  to  have  the  same  abated 
and  removed."  Appellant  was  allowed  60 
days  in  which  to  reconstruct  said  flume  so  as 
to  conform  to  the  conditions  imposed  in  the 
foregoing  decree,  and,  in  case  it  tailed  to  do 
so,  then  sold  flume  was  ord«ed  removed,  and 
the  nuisance  caused  thereby  abated. 

Counsel  for  appellant  has  assigned  a  large 
number  of  errors,  but  In  his  brief  be  has 
grouped  them  so  that  it  will  be  necessary  to 
discuss  or  refer  to  a  few  at  the  original  as- 
slgnmoita  <m|y.  Appellant^s  counsel  contends 
that  the  allseed  sbeet  In  front  of  respond- 
ent's prendaes,  and  where  the  flame  In  quee- 
tlon  ta  located,  iwver  was  dedicated  nor  es- 
t^dished  as  a  public  street  In  view  of  the 
avermenta  and  admissions  contained  in  ap- 


pellanf s  answer  to  respondents  complaint, 
this  contention  Is  not  tenable.  In  Ita  answer 
the  appellant  makes  the  ftdlowlng  statementa 
and  admissions,  to  wit:  **It  (meaning  ap- 
pellant) admlto  and  alleges  tbat  said  parcels 
of  land  (meaning  req>ondent's  land)  abut  up- 
on a  public  street,  which  extends  east  and 
west  in  Nephl  City,  Utah,  and  Is  known  as 
Hague  street ;  that  the  artlflcial  channel  men- 
tioned In  poragrtvh  3  of  the  complaint  Is  and 
was  at  all  times  mentioned  constructed  in, 
ahmg;  and  paraliti  with  said  street  as  it 
extends  In  front  of 'said  lands;  that  said 
lands  abut  upon  the  north  boundary  line  of 
said  street;  that  the  center  line  of  said  artl- 
flcial channel,  throu^out  ita  length,  as  It  ex- 
tends In  front  of  said  lands,  Is  about  ntae- 
teen  feet  south  of  said  boundary  line  of  said 
street"  At  no  time  was  this  portion  of  the 
answer  modlfled  or  withdrawn,  and  hence  ap- 
pellant Is  concluded  by  Its  own  solemn  state- 
menta and  admlfwione  that  the  street  In  ques- 
tion during  the  times  mentioned  In  the  plead- 
ings was,  and  at  the  time  the  actlm  was  com- 
m«iced  continued  to  b^  a  public  street  and 
tbat  said  artlflcial  channel  was  constructed 
and  maintained  along  the  south  boundary  of 
respondent's  praises  and  In  said  street  It 
Is  true  that  the  answer  also  contains  aver- 
menta to  the  effect  that  the  portion  of  the 
street  In  front  of  respondent's  premises  and 
on  which  the  arttfldal  diannel  was  construct- 
ed and  maintained  had  by  the  public  bem 
abandoned  as  a  street,  and,  fnrtiier,  that  ap- 
pellant had  obtained  tlUe  to  said  portion  by 
adverse  possession.  The  court  heard  all  the 
evldenee  adduced  1^  both  parties  upon  these 
Issues,  and  determined  them  against  aiv^ 
lant  In  view  of  the  evidence  upon  these  is- 
sues, when  oEmstdered  in  connection  with  the 
admissions  contained  In  appellant's  answer, 
the  court's  findings  of  fact  and  conclusions  of 
law  are  clearly  right  Trom  appellant^s  ad- 
missions it  Is  drar  that  respondent  In  pass- 
ing from  the  street  to  his  premises  had  to 
pass  over  or  across  the  channel  constructed 
and  maintained  by  appelant  Respondent's 
legal  r^t  to  a  reasonably  convenient  pai^ 
sageway  from  his  pmnlBes  to  the  street  cer- 
tainly cannot  be  questioned  nor  interfered 
with  vpellant  Nor  can  respmident  pre- 
YWt  appellant  from  nsli^  the  channd  for 
the  pnnMses  for  which  It  was  ctmstrncted 
and  used  ifflor  to  the  commencement  of  the 
action.  The  extrat  of  appellant's  rlghta 
however,  in  flnming  and  maintaining  said 
diannei  are  not  unlimited.  It  the  banks  or 
sides  of  the  channel  were  matatalned  in  the 
Btrert  at  a  certain  width  and  helj^t  during 
all  of  the  years  that  the  diannel  has  been 
used  by  aH>ellant,  it  may  not,  for  Ita  own 
convenloice.  chanite  the  channel.  If  soch 
change  interferes  with  the  rlghta  of  others. 
This  in  legal  effect  is  just  what  the  trial 
oourt  decided  In  this  cassh  The  oourt;  ta  ef- 
fect found  that  for  the  period  of  40  years 
or  more  the  banks  of  the  cbannrt  in  front  of 
respondent's  premises  bad  been  matatataed 


Digitized  by 


262 


107  PACIFIC 


REPORTER. 


(OolOb 


at  a  certain  deration;  that^  vhen  so  main- 
tained, appellant  could  and  did  obtain  tlie 
use  and  benefit  of  the  cbannel  for  tbe  pui> 
pose  for  wbldi  It  was  constructed,  and  tliat 
with  the  banks  la  that  condition  the  dian- 
nel  did  not  unduly  inconvenience  respondent 
In  the  necessary  use  of  his  premises ;  tiiat  ap- 
pellant  In  flumlng  the  chann^  raised  the 
sides  thereof  at  least  S%  feet  hl^er  than 
they  were  before,  and  thereby  injured  and 
unneeessarlly  Interfered  with  respondent's 
use  of  his  premises,  and  hence  the  court  or- 
dered that  the  sides  of  the  flume  be  lowered 
to  the  original  deration  of  the  banks  of  the 
channel.  Appdlant's  contention  that  the 
public  had  abandoned  that  portion  of  the 
street  in  which  the  channel  aud  flume  were 
for  tbe  purposes  of  the  decision  In  this  case 
la  immaterial.  Of  course,  the  public  could 
abandon  that  portion  of  tbe  street  and  per- 
mit appellant  to  have  exclasire  use  and  pos- 
session of  It  as  a  channel  to  conduct  water 
to  its  mill,  but  in  permitting  such  a  use  tbe 
public  did  not,  and  could  not,  authorize  any 
one  to  Interfere  with  an  abutting  owner's 
rights  In  maintaining  a  passageway  from 
the  street  supposed  to  be  abaudoned  to  bis 
premises  over  tbe  cbannel.  While  the  public 
may  abandon  a  street  or  highway  in  so  far 
as  it  afreets  the  rights  of  the  publla  there- 
in, such  an  abandonment,  however,  will  not 
affect  the  rights  of  tbe  abutting  owner  with 
respect  to  the  use  of  an.  easement  he  may 
have  In  tbe  street  for  tbe  purposes  of  ingress 
and  ^ress  to  and  from  his  premises.  Bowad- 
zki  V.  Salt  Ijike  County  (Utah)  104  Pac.  111. 
If  appellant  had  constructed  the  flume  in 
question  f6ar  feet  high  at  the  time  It  flrst 
constructed  tbe  cbannel  and  had  maintained 
it  at  that  height  dii^iig  the  time  mentioned 
in  the  findings,  re^ndent,  perhaps,  could  not 
now  complain  for  the  reason  that  appellant 
would  then  bare  acquired  the  right  bo  to 
maintain  tbe  flume;  but,  If  appellant  should 
attempt  to  raise  tJie  flume  from  four  to  seven 
feet  In  height,  respondent  could  prevent  it 
precisely  the  same  as  he  may  prevent  it 
from  being  raised  from  approximately  one 
foot  above  its  former  location  to  four  feet 

The  claim  of  adverse  possession  is  prac- 
tically in  the  same  condition  as  the  claim 
of  abandonment  Appellant  was  given  and 
held  possession  of  a  portion  of  a  public 
street  for  a  spedal  purpose  ot  conducting 
running  water  through  a  certain  channd  for 
certain  purposes.  Having  entered  uptm  that 
portion  of  the  street  for  the  purpose  afore- 
said, appelant  could  tmly  acquire  ttie  per- 
petual right  to  maintain  the  channel  for  tbe 
purpose  of  conducting  water  to  Its  mill,  and 
could  not  legally  claim  by  adverse  possession 
the  legal  title  to  the  strip  Itself.  The  posses- 
sion was  for  a  special  purpose  merely,  which, 
in  l^al  efltoct,  amoanted  to  no  more  than  a 
right  of  passage  or  easement,  and  hence  Uie 


fee  remains  Just  where  it  was  when  appel- 
lant entered  upon  the  strtp  for  the  puipose 
aforesaid. 

The  cont>»iti<Hi  that  the  decree  la  mcer- 
tain,  and  thus  not  mforceable  because  the 
hel^t  that  tiie  flume  may  be  maintained  to 
not  fixed,  is  not  wdl  founded.  The  height  at 
which  tlie  finme  may  be  maintained  by  the 
decree  is  nine  inches  above  Uie  bahk  as  it 
was  at  the  time  of  the  trial  at  one  comer 
and  one  foot  above  the  bank  as  it  was  at 
said  time  at  tlie  other  comer  of  respondenffl 
premises  with  a  uniform  grade  betweoi  Oiosa 
two  points.  Since  those  two  comers  are  the 
extreme  limits  of  Ttegondeaffu  premises,  and 
as  the  condition  of  tiie  eaitli  constltatlnc 
the  banks  of  the  channel,  as  appears  from 
the  evidence,  was  easily  ascertainable  at  the 
time  the  decree  wbm  rendered,  we  are  of  the 
opinion  that  the  decree  Is  ahent  u  certain 
as  under  the  conditions  It  eeold  well  have 
been  mad&  Surely  it  cannot  be  s^onsly 
contended  that  the  surface  elevation  of  the 
earth  at  the  points  mentioned  in  the  decree 
was  not  sufficiently  permanent  ftom  which 
any  one  could  ascertain  and  measure  the 
height- at  which  the  court  ordered  the  flume 
to  be  maintained.  The  decree  in  its  terms 
was  certain,  and  the  height  that  the  flume 
is  pmnltted  was  easily  ascertainable,  andi 
whm  once  ascertained  and  flxed,  would  re- 
main 80  for  all  time. 

The  further  contention  that  undor  the  facta 
respondent  is  not  entitled  to  Injunctive  re- 
lief, but.  If  he  is  enUtled  to  any  rdlef.  It  la 
merely  damages  for  Injury  to  his  pnq^erty* 
cannot  be  sustained.  In  view  of  the  fln^gs 
of  the  court;  all  of  whldi  are,  In  our  Judg- 
ment, sui^rted  by  tbe  evidence,  there  is 
no  room  to  doubt  that  the  flume  as  construct- 
ed constitutes  a  nuisance  of  which  reqKmd- 
ent  has  a  right  to  complain.  Upon  the  othw 
hand,  it  is  apparent  that  appellant  can  ol^ 
tain  the  full  benefit  and  enjcqrment  from  tbo 
flume  if  constructed  as  ordered  by  the  court, 
while,  if  maintained  as  now  constructed,  it 
will  deprive  respondent  of  the  full  ben^t 
and  enjoyment  of  his  property.  Under  such 
circumstances.  Injunctive  relief  Is  always 
proper,  and  we  think  the  court  fully  pro- 
tected appellanlfs  rights  In  rendering  the 
Judgment  It  did. 

Tbe  judgment  Is  affirmed,  with  costs  to 
respondent 

STBAUP,  OL  J.,  and  UcGARTY,  J.,  concur. 


BONNET  V.  FOOTB. 
(Supreme  Court  of  Coloxado.    Feb.  7,  1910.) 

1.  PHTSICIAirS  AND  SUROBONS  ({  14*)— CaBB 

Requibsd. 

In  the  absence  of  a  special  contract,  tbe 
law  implies  that  a  auixeon  employed  to  treat  an 
injuiy  contracts  that  he  poBsesseB  that  reason- 
aMe  degree  of  learning  and  skill  which  is  ordl- 
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narily  posBcssed  by  others  of  the  profesBlon; 
that  lie  will  use  reasooabte  and  ordinary  care 
ud  dilieeiice  in  tbe  exercise  of  his  Bkill  and  the 
application  of  hit  knowledge  to  accomplish  the 
purpose  for  which  he  le  employed;  and  that 
be  will  use  his  best  Judciiunt  and  skill  in  de- 
ciding on  the  nature  of  the  Injnrr  and  the  best 
mode  treatment. 

[Ed.  Note— For  other  cases,  see  Physicians 
and  Surgeons,  Ont  Dig.  {f  21-30;  Dec.  Dig.  | 
14.*3 

2.  PBTSICIAlfffl  AND  SuXOEOnS  (S  14*)— MaI.- 

PKAOnOB— Obdinabt  Gabe. 

A  surgeon  is  not  respoOBibte  for  want  of 
success  or  a  mistake  of  judgment,  unless  it  re- 
sults from  a  failnre  to  exercise  tndinary  eaze 
or  from  a  want  of  ordinal?  akilL 

[Ed.  Note.— For  other  caae%  aee  Phraidana 
and^Surgeona,  Cent.  Dtf.  I  23;  Dec.  Dig.  | 

8.  PhTSICIANB  and  StTBOXONB  (S  IS*)— Mal- 
PBAOTICfi— DiAOnOSIS— NSOLIQEnCE . 

E^vidence  keU  to  warrant  a  verdict  findins 
that  a  surgeon  was  negligent  In  diagnosing  plain- 
tiff's injury  as  a  bruise  In  the  vicinity  of  tbe 
neck  of  the  femur  and  treating  her  therefor, 
when,  in  fact,  the  femur  was  fractured. 

[Bd.  Note.— For  other  cases,  see  Physicians 
and  Snrgeom,  Cent.  Dig.  t  43;  Dec  Dig.  { 

4^  Phtbiounb  ahd  SuBamiB  ({  18*>— Ual- 

PBACnCB— EVIDEKCE. 

In  an  action  against  a  euiveon  for  mel- 

Eactiee,  a  physlcian^s  erldence  ^at  he  exam- 
ed  plaintiff's  limb  five  years  alter  the  Injury, 
and  tnat  it  then  indicated  that  the  neck  of  the 
femnr  had  been  fractured,  was  admissible  to 
corroborate  platntilTs  testimony  that  its  condi- 
tion tnunedlately  after  the  injury  waa  such  as 
would  be  caused  by  a  fracture. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  41;  Dec.  Dig.  | 
18.*] 

B.  EviDBNOt  (f  369*)— SOIAQRAFHS. 

A  sciagraph  taken  five  years  after  an  1n- 
iary  was  not  for  that  reason  inadmissible ;  the 
delay  merely  going  to  its  weight 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1510;  Dec  Dig.  I  859.*] 

6.  Phtbioians  and  Suboeons  <|  18*)— Mal- 
pbacticb— subsbquert  condition. 

That  plaintifTs  limb  was  defective  after 
■he  had  recovered  was  bdmlssible  In  an  action 
against  her  surgeon  for  malpractice  to  establish 
the  damages  sustained,  tbough  not  prima  ^!ie 
evidence  of  defendant's  n^ligence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Dig.  }  41;  Dec  Dig.  S 
la*] 

7.  TbIAL  (I   260*)  —  IN8TBUCTI0N8  —  ChABOB 

Given. 

Requested  instructions  substantially  em- 
braced in  the  charge  given  may  be  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651;  Dec.  Dig.  i  260.*] 

Error  to  District  Court,'  City  and  County 
of  Denver ;  John  I.  MulUns,  Judge. 

Action  by  Emma  E.  Foote  against  William 
M.  Bonnet.  Judgment  for  plalDtlff,  and  do- 
f eodaiit  brings  error.  Affirmed. 

GeorgB  W.  Taylor  and  H.  tt.  Nobler  for 
plaintiff  In  error. 

GABBBRT,  J.  Defoidant  in  wror  com- 
menced Bnlt  ^Bliut  plaintiff  In  error  to  re- 


cover damagOB  for  the  alleged  malpractice  of 

the  latter.  In  her  complaint  plaintiff  alleged 
that  while  walking  on  Sixteenth  street,  in 
the  city  of  Draver,  she  slipped  and  fell  on 
the  paranant,  and  injured  her  right  blp; 
that  she  emidoyed  the  defendant,  a  physician 
and  sotgeon,  to  treat  the  injury ;  that  be  ex- 
amined her,  and  announced  that  she  had  only 
sustained  a  eerere  bmlse^  which  time  and 
keeping  Quiet  would  heal ;  that  he  called  and 
treated  her  twice  a  day  for  about  two  weeks, 
and  thereafter  once  a  day  for  about  (me 
month,  and  after  this  period  occasionally  tor 
about  two  months,  ^e  tttea  alleges  that 
the  Injury  she  received  from  lier  fall  was  a 
fracture  of  the  neck  of  tbe  right  femur,  with 
a  dlBplaeement  of  the  enter  ftugmen^  which 
eventtuUy  caused  a  sbortoilng  of  the  right 
Umb  from  two  to  three  Inches.  The  negli- 
gence charged  is  (1)  neglect  and  Inattention 
of  defendant  In  bis  examination  of  the  plain- 
tiff; 09  falling  to  set  the  bones  in  proper 
position  and  to  ke^  them  In  place ;  (3)  fall- 
ing to  use  proper  appliances  at  the  proper 
time.  The  txlal  on  the  issues  made  by  the 
answer  of  the  defendant  to  this  complaint 
and  the  replicaUon  of  plaintiff  resulted  In  a 
verdict  and  Jodicnmit  for  plaintiff  In  the 
sum  of  $1,500.  defendant  brings  tbe  case 
here  for  review  on  error. 

The  first  question  we  shall  coiudder  ia  tbe 
sufflclffliey  of  the  evidence  to  establisti  the 
negligence  ot  the  defoidant  as  diarged.  The 
testimony  ia  not  voluminous,  and,  so  iTar  as 
material  to  that  question,  is  snbstantlally  as 
foUows:  FlaintLfl  fell  upon  the  sidewalk  In 
the  evening.  She  was  at  once  removed  to 
her  room,  and  requested  that  the  defendant 
be  called.  He  arrived  within  a  few  minutes, 
found  that  lAe  was  suffering  severe  pain,  and 
told  her  he  was  afraUl  she  bad  suffered  a 
fracture,  and  advised  her  that  be  would  not 
make  an  examination  until  morning.  The 
next  morning  he  called,  and  examined  her 
Up  by  fe^ng  it  wltSx  his  hands,  and  con- 
cluded that  the  Injury  was  a  severe  braise, 
and  not  a  fracture  It  farther  an)ears  from 
the  testimony  that  he  contained  to  treat  her 
for  tbe  periods  as  alleged  In  her  complaint 
as  for  a  bruise^  and  not  a  fracture;  that  he 
made  frequent  examinations  of  the  injured 
limbv  and  measurements  for  the  purpose  of 
ascertaining  whether  or  not  it  was  shorten- 
ing, but  at  no  time  regarded  tbe  Injury  as 
anything  more  than  a  severe  bruise.  Plain- 
tiff was  confined  to  her  bed  for  about  four 
weeks.  At  the  end  of  that  time  she  was  able 
to  sit  up  a  short  time  each  day,  gradually  In- 
creasiiig  it  lo  a  few  we^  she  was  able  to 
walk  with  cratches,  and  ahoat  four  months 
after  her  Injury  was  sufllelently  recovered 
so  that  she  was  able  to  go  to  Santa  F6,  whrae 
Bhe  remained  for  several  months.  She  used 
crutches  or  a  crutch  and  cane  for  aboat  18 
mmtha  after  her  injury.  After  that  period 
ttoe  used  a  cane  only.  She  suffered  more  or 
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less  pain  for  something  like  two  7ean,  at 
the  end  of  which  time  It  passed  away,  but 
occaMonally  would  return.  It  appears  from 
the  testimony  that  the  Injured  limb  was  short- 
ened, that  It  Is  not  as  strong  as  before  the 
Injury*  and  that  plaintiff  cannot  use  it  with 
the  same  degKO  of  facility  she  could  btfore 
It  was  Injured. 

A  pbyatclan  and  surgeon  called  on  behalf 
of  the  plaintiff  testified  that  about  five  years 
after  her  injnry  he  made  an  ezamliULtlon  of 
her  right  limb,  and  found  from  snch  examina- 
tion, aided  by  an  X-ray  photograph  of  her 
rlgStt  hip,  that  she  had  snatalned  a  fracture 
ot  the  nedE  of  the  femur  of  flie  right  limb. 
He  also  stated  that,  in  case  of  a  fracture  of 
the  neck  of  Oie  femur,  it  Is  often  difficult 
to  ascertain  whether  tiiere  Is  a  fracture  or 
not  He  forUiOT  stated  that  a  sevm  bruise 
In  the  Tldnlty  of  the  neck  of  tbe  f«nur  would 
produce  practically  the  same  pain  as  a  frac- 
ture. He  also  detaUed  the  method  usually 
adopted  by  su^eons  for  the  purpose  of  as- 
certaining whether  or  not  when  ttie  hip  is 
Injured  a  fracture  «lBts.  It  appears  from 
tbe  testimony  that  the  defendant  did  not 
adopt  this  method  or  do  anything  more  In 
the  way  of  examining  the  injured  limb  than 
already  stated.  During  the  course  of  his  ex- 
amination the  witness  was  asked:  **Q.  Doc- 
tor, if  a  patient  with  an  injured  lUp  lie  on 
the  hack  and  her  foot  turns  over  to  one  side, 
what  Is  the  indication?  A.  Ulght  be  a  frac- 
ture; might  be  a  dldocatlon.  Q.  It  would 
be  one  or  the  other?  A.  One  or  the  other. 
Q.  The  Indication  would  be  that  It  was  either 
a  dislocation  or  fracture?  A.  Yes;  that  is, 
if  there  was  inability  to  put  It  back  again 
in  plac&"  Plaintiff  was  recalled  as  a  wlt- 
nera,  and  asked :  "Q.  Ton  may  state  to  the 
Jury  what  position  your  foot— the  right  foot 
—assumed  after  this  injury,  when  yon  were 
lying  there  on  your  bade?  A.  It  laid  over 
on  the  side.  Q.  Did  Dr.  Bonnet  ever  see  It 
lying  over  on  the  ilde?  A.  Tes,  sir.  He  said 
he  did  not  like  It;  alttaonsh  be  could  not  un- 
derstand why  It  did  that  Q.  Did  he  strati^t- 
ea  it?  A.  He  straightened  it  up,  and  it  t&l 
ba<±  9gAln.  Q.  Did  you  have  any  control 
over  It  to  keep  it  up  from  falling  back?  A. 
None  whaterer."  The  defendant  did  not  tes- 
tify, and  there  was  no  testimony  offored  on 
bis  behalf  controrertli^  the  tects  and  tes- 
timony as  above  narrated.  From  these  facts 
and  erldence  It  is  dear  that  the  injury  to 
plalntifTs  hip  was  a  ftacture  instead  of  a 
mere  bruise,  and  the  question  to  determhie  Is 
whether  or  not  It  appears  that  defendant  was 
guilty  of  negligence  in  diagnosing  and  treat- 
ing her  injury. 

In  the  absence  of  a  special  contract,  the 
law  Implies  that  a  surgeon  employed  to 
treat  an  Injury  contracts  with  his  patient, 
first  that  he  possesses  that  reasonable  de- 
gree of  learning  and  skill  which  Is  ordinarily 
possessed  by  others  of  the  profession ;  second, 
that  he  will  use  reasonable  and  ordinary  care 
and  diligence  In  the  exercise  of  his  skill  and 


the  ftTO'Ucatlon  <^  his  knowledge  to  acoont- 
pUsh  the  purpose  for  whldi  he  Is  employed; 
and,  third,  tltat  he  will  use  his  best  Judg- 
ment in  the  awUcatlon  of  Us  skill  In  dedd- 
Ing  upm  the  nature  of  the  Injury  and  the 
best  mode  of  treatment  Bumham  t.  Jack- 
son, 1  Colo.  App.  237,  28  PaC.  250;  Le^ton 
T.  Sargmt,  27  N.  H.  460,  69  Am.  Dec.  388: 
Winner  t.  Latbrop,  67  Hun,  fill,  22  N.  Y. 
Supp.  61S;  Oarpoiter  t.  Blak^  10  Hun,  858. 
He  Is  not  responsible  for  want  of  success 
unless  It  results  from  a  failure  to  exercise 
ordinary  care  or  from  want  of  ordinary  skllL 
Bumham  t.  Jacfcscm,  supra;  Lelghton  v. 
Sargent,  supra ;  Williams  r.  Poppleton,  8  Or. 
139.  And,  if  he  possesses  ordinary  skill  and 
exerdses  ordinary  care  in  applying  It,  he  is 
not  responsible  for  a  mistake  of  Judgment 
FJsher  v.  Nlccolls,  2  111.  App.  484 ;  Heath  t. 
Gltsan,  S  Or.  64;  Langford  t.  Jones,  18  Or. 
307,  22  Pac.  1064. 

Applying  these  well-settled  prtndples  of 
law  governing  the  liability  of  surgeons,  It  Is 
at  once  apparent  from  the  facts  that  the 
failure  of  the  defendant  to  properly  diagnose 
and  treat  the  Injury  to  plalntUTs  hip  was  In- 
excusable. That  the  bone  was  fractured  can- 
not be  doubted.  The  evidence  of  such  frac- 
ture was  plain  from  the  fact  that  plalntifTs 
foot  lay  over  on  one  side,  to  which  the  at- 
tention of  defendant  was  directed,  so  that 
one  of  two  conclusions  Is  Inevitable:  Bither 
defendant  did  not  possess  that  degree  of 
learning  and  skill  which  the  law  requires  of 
surgeons ;  or,  if  he  did,  he  failed  to  ezoKdse 
ordinary  care  in  applying  it 

It  la  urged  that  the  court  erred  in  admit- 
ting the  evidence  of  the  doctor  above  referred 
to,  for  the  reason  that  his  examination  of 
the  plaintiff  was  made  some  nve  years  after 
the  Injury,  and  that  the  condition  of  the  In- 
jured limb  at  that  time  was  not  competent  to 
prove  that  It  was  the  result  of  the  defend- 
ant's treatment  or  failure  to  properly  diag- 
nose her  injury.  Unskillfulness  cannot  be  es- 
tablished by  proof  of  the  result  of  treatment 
alone.  Improper  treatment  must  be  shown 
by  other  evidence.  Sims  t.  Parker,  41  III. 
App.  284.  This  rule  Is  satisfied  in  tbe  case 
at  bar.  There  was  other  testimony  with 
req>ect  to  the  condition  of  the  limb  shortly 
after  the  injury  and  during  tbe  period  the 
defoidant  was  treating  It  which  at  least 
tended  to  prove  that  the  btme  had  been  frac- 
tured, and  the  erldmce  of  die  doctor  to  tiM 
^ect  tiiat  from  his  examtnatltm  he  fbimd 
that  It  had  been  ftactnred  was  oompetent  as 
tending  to  corroborate  tbe  testimony  on  the 
part  of  plaintiff  that  Its  condition  Immediate- 
ly after  the  injury  was  audi  as  would  be 
caused  by  a  fracture^  In  this  connection  ws 
notice  the  dalm  that  the  court  erred  In  ad- 
mitting the  photograph  of  the  Injured  limb, 
the  "sciagraph"  as  It  is  termed,  for  the  rea- 
son that  it  was  taken  several  years  after  the 
accident  That  it  was  taken  long  after  the 
Injury  would  be  proper  to  consider  In  deter- 
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mbiliiff  tlie  weight  whiA  staonld  be  glTen  It; 
but  that  would  not  affect  Itai  cQmpetaicy. 

It  Is  next  dalmed  that  the  conrt  erred  in 
admittliw  testimony  of  the  shortness  of  the 
injured  Umb.  A  snrgeon  Is  only  required  to 
restore  an  Injured  Umb  to  that  d€«ree  of 
perfection  fAlda  would  result  from  the  exer- 
cise of  ttiat  decree  of  skill  In  treating  the 
Injury  which  Is  ordinarily  possessed  by  roenh 
bos  of  the  professkm.  As  prerloosly  stated, 
a  surgeon  Is  not  reqionslble  for  want  of  snc- 
cess  nnless  It  Is  the  result  of  a  failure  to 
exendae  OTdlnary  eara  Neither  Is  he  re- 
qmnsible  for  a  mistake  of  Judgment  If  be 
possesses  wdlnary  Am  and  uses  reasonable 
care  In  exerdslng  It  ^e  fact  that  an  In- 
jured limb  Is  defectlTS  after  the  patient  has 
recoToed  Is  proper  to  consider  In  an  action 
for  malpractice  altiiongh  It  is  not  prima 
fhcie  evidence  of  negl^euoe  of  the  surgeon 
treating  it  (PUes  t.  Hughes,  10  Iowa,  6T0), 
<v.  as  some  authorities  state  In  snbstancc^ 
the  mere  fact  that  an  Injured  Umb  Is  Im- 
perfectly healed  does  not  of  itself  establish 
that  the  surgeon  treating  It  was  guilty  of 
negllgmce  (Wood  T.  Parker,  40  MK^  295,  IS 
N.  W.  C94).  Howerer,  neither  of  these  rules 
of  law  in  the  circumstances  of  this  case  ren- 
dered the  evidence  under  consideration  In- 
competent The  claim  of  the  platntlir,  and 
as  the  evidence  establishes,  was  that  the 
defoidant  did  not  treat  her  for  a  fractured 
bone,  but  tor  a  serere  braise,  and  that  he 
bniffoperly  diagnosed  her  Injury.  The  bone 
waa  fractured.  From  the  evidence  it  ap- 
pears that  defendant  should  have  discovered 
this  tect  Bo  that  the  result  which  would 
fMIow  his  fiiilure  to  properly  diagnose  and 
treat  the  Injury  was  competent  for  the  pur- 
pose of  establlabing  the  damages  sustained. 

It  Is  also  urged  that  tiie  plaintiff  was 
guilty  of  contributory  negligence  which 
should  pre<aude  a  recovery.  We  fall  to  find 
tiiat  the  record  discloses  any  act  on  the  part 
of  the  plaintiff  whidi  cmtrlbuted  to  her  In- 
jury or  retarded  the  healing  of  her  Injured 
limb. 

Enor  Is  also  assigned  upon  the  refusal  of 
tbe  court  to  give  instructions  requested. 
Those  requested  were  substentlally  embraced 
In  the  instroctlons  given  -Qie  court  It 
is  not  error  to  refuse  Instructions  embraced 
In  those  given. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

STEELE,  a  J.,  and  BAILET,  J.,  concur. 


OEIER  V.  HOWELLS. 
(Supreme  Oonrt  of  Colorado.    Feb.  7,  1910.) 
1.  BBOKERS  ({  40*)— RiOHT  TO  ComcissiONS— 

NKCRSsrrr  or  Contbact. 

A  real  estate  broker  is  not  entitled  to  eom- 
misslooB  mdcas  be  was  employed  to  make  the 


sale;  that  be  asked  and  obtained  tbe  owner's 
selling  price  or  fcmnd  a  purchaser  rea^  and 

willing  to  bn;,  who  subsequently  purchased  from 
the  owner,  not  in  itself  being  sumcient. 

[Ed.  Note.— For  other  cases,  see  BnAers,  Cent 
Dig.  SS  88-40;  Dec  Dig.  |  40.*] 

2.  Brokbbs  (S  S4*)— Action  fob  ComnssiONS 
— BuRnEN  OF  PBOor— Contbact  of  Ehplot- 

HBNT. 

The  barden  is  upon  a  bnriier  suing  for  com* 
misBlons  for  selling  property  to  show  that  he 
was  emplc^ed  by  the  owner  to  make  the  sale. 

[Ed.  Not&r-For  ot^r  cases,  see  Bsokezs,  Cent 
Dig.  f  104;  Dee.  Dig.  |  84.*] 

3.  Apfbai.  ano  Ebror  (SS  1001, 1003*)— Fmo- 
IK  08— Conclusiveness. 

While  a  Judgment  supported  by  substan- 
tial evidence  will  not  be  distarbed  on  appeal, 
where  It  Is  supported  by  only  slight  evidence,  or 
is  manifestly  against  its  weiebt,  or  where  a 
fact  required  to  be  established  by  clear  and  con- 
vincing testimony  is  not  so  established,  tbe  judg- 
ment will  be  set  aside. 

[Ed.  Note.— For  other  cas^  see  Appeal  and 
Error,  Gent  Dig.  SI  Vt^Tsm-mi,  8938- 
3043;  Dec.  Dig.  »  1001,  lOOS.*] 

4.  BbOKEBS  (I  86*)— ACnOTN  TOR  COMHISraONS 
—StTFFIOIENOT  OF  SVXDENCB— OOHTBACI  OF 
EUPLOTHEHT. 

In  a  real  estete  broker's  action  for  com- 
missions for  procnring  tbe  sale  of  property,  evi- 
dence held  not  to  show  clearly  and  eonviaciiicly 
that  plaintiff  was  employed  by  tbe  owner  to 

make  tbe  sale. 

[Ed.  Note.— For  other  cases,  see  Broken,  Gent 
Dig.  SS  llS-120;  Dec  Dig.  S  86.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Chas.  McCall,  Judge. 

Action  by  VLvy  C.  Howells  against  Harry 
Geler.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

John  H.  Beddln,  for  appellant  B.  W. 
Spangler  and  D.  B.  Klnkaid,  for  appdlee. 

OABBERT,  J.  This  Is  an  appeal  from  a 
Judgment  rendered  agahist  the  anMlsnt 
Q^ec,  In  an  action  brought  against  him  by 
the  appellee  to  recover  commissions  for  the 
sale  of  a  house  In  the  city  of  Denver  be- 
longing to  the  appellant  The  sole  question 
necessary  to  determine  Is  whether  or  not  the 
testimony  is  sufficient  to  support  the  Judg- 
mmt  rendered. 

Plaintiff  is  a  real  estate  looker  engaged  In 
that  business  In  the  dty  of  Denver.  Accord- 
ing to  bis  testimony,  he  took  a  3^  Oakes 
to  a  cottege  at  Na  S30  High  street  belong- 
ing to  the  defmdant  which  he  had  listed 
with  him  for  sale,  for  the  purpose  of  show- 
ing her  the  property.  She  was  not  favorably 
Impressed  with  tlie  place,  and  asked  him  If 
he  had  otho-  houses  in  Uiat  neighborhood 
for  sale.  He  said,  "Yee,"  there  was  a  house 
across  the  street,  and  she  wanted  to  know 
If  he  had  that  for  sal^  to  which  he  replied 
he  was  not  certeln  that  he  had,  but  when  he 
returned  to  his  office  he  would  ascertabi  the 
price.  If  it  had  been  listed  with  htm  for  sale. 
They  then  went  across  the  street  Mrs. 
Oakes  was  accompanied  by  her  tether,  and 
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th^  mlted  on  the  front  porch  while  plain- 
tiff vent  to  the  rear,  entered  through  the 
basement,  and,  on  reachhig-the  fnmt  door, 
opened  it  and  admitted  them.  A  short  time 
aftw  Mr.  Gtier,  who  was  In  the  neighbor- 
hood and  had  noticed  the  troat  door  open, 
entered  the  house,  when,  according  to  the 
testimony  of  plaintiff,  the  following  conver- 
sation took  place:  "I  said  to  Mr.  Geier:  'Is 
this  yonr  house,  too?*  He  says:  'Tes;  I  am 
bnlldlng  it'  I  says:  *Well,  I  am  ^d  to 
hear  that'  I  says:  This  Is  tiie  kind  of 
house  about  these  people  want  Is  it  for 
sale 7*  He  says:  'Yes.'  I  says:  'What  do 
yon  want  for  it?*  He  says:  'Five  thousand 
dollars.'  I  says:  *I  will  take  yon  In  and 
Introduce  you  to  these  people:'  He  says:  'AU 
right'  Z  Introduced  him.  I  believe  Hr. 
Geler  took  Mrs.  Oakes  and  pointed  out  the 
dffferrait  advantages,  end  I  took  her  father, 
and  -went  along  with  them.  They  said  they 
liked  It  very  much,  and  would  like  to  have 
Mr.  Oakes,  Mrs.  Oakes'  hmband.  see  It  Sun- 
day. I  told  them,  'All  right*;  I  would  get 
my  car  to  take  them  up  Sunday.  Mr.  Geler 
says:  'No  use  your  coming  up.  I  can  Just 
as  well  show  the  hoiue  and  save  yon  that 
trouble,'  I  says:  'If  you  are  going  to  be 
here,  no  use  of  my  coming.'  I  called  him  up 
a  few  days  after  that  and  said:  'How  did 
yon  get  aloi^?'  He  says:  They  liked  the 
house  veiy  well.'  I  says:  'What  can  I  do?* 
He  says:  Ton  Just  stay  away  from  them.' 
I  says:  'All  right  Tou  think  yon  can  han- 
dle It  go  ahead.'  The  thing  went  along.  I 
called  him  up  and  asked  if  he  had  dosed  the 
sale,  that  another  party  wanted  to  look  at 
the  house.  He  says:  'I  think  I  can  close  it, 
but  I  cannot  pay  you  full  commission  out  of 
It  at  that  price.'  But  be  says:  'I  will  come 
in  and  see  yon.' "  On  cross-examination  he 
said  that  the  cottage  at  6S0  High  street  did 
not  suit  Mrs.  Oakes,  and,  as  then  was  a 
new  house  going  iq>  across  the  street,  he 
suggested  that  th^  go  over  and  look  at  It 
Oontlnuing,  he  says :  "I  did  not  know  wheth- 
er I  had  It  listed  at  that  time  or  not,  and 
did  not  know  who  owned  the  honB&  I  said: 
'We  win  go  and  look  at'tbis  new  house,  and 
I  will  go  back  to  my  office  and  see  whether 
I  have  It'  We  went  across  tho  street  to 
tiie  new  house  and  Mr.  Geler  followed  ns 
over.  He  stopped  at  the  front  door  and  talk- 
ed with  me.  i  asked  him  the  price,  and  he 
said  $5,000.  I  told  him  I  had  some  parties 
to  look  for  a  bouse  of  Uiat  kind,  and  that  It 
would  suit  them  If  it  was  for  sale.  I  said: 
'I  win  take  yon  in  and  Introduce  yon  to  these 
parties.'  He  says:  'All  right.  Go  ahead 
and  sell.'"  Plaintiff  conceded  that  defend- 
ant had  not  listed  the  property  with  him, 
and  had  never  said  anything  to  him  about 
selling  It,  except  as  above  stated. 

Mrs.  Oakes  testified,  In  substance,  that, 
when  th^  came  out  of  the  cottage  at  No. 
630  HifAi  street  she  noticed  a  new  house 
R'TOB"!  the  f>treet  and  asked  him  if  he  had 
that  for  sale,  and  he  said  be  did  not  know. 


He  had  one  listed  Just  recently,  but  did  not 
know  whether  Uut  was  the  house  or  not; 
but  that  they  would  go  met  and  look  at  IL 
She  and  her  father  stayed  on  the  front 
porch  while  plaintiff  went  around  the  house 
and  unlocked  the  door,  and  soon  after  tiiey 
entered  the  def^idant  came  to  the  front 
door,  and  plaintiff  had  a  conversaUon  with 
him  ther&  Later  he  called  defendant  back 
and  Introduced  him,  and  he  told  them  the 
price  of  the  house  was  $5,000:  She  states 
that  she  did  not  hear  any  of  the  converwition 
between  plaintiff  and  the  defendant  She 
also  says  that  from  the  time  she  first  looked 
at  the  house  all  negotiations  were  continued 
directly  with  the  defendant 

The  defendant  testified  that  be  was  In 
the  near  vicinity  when  he  noticed  Hie  parties 
entering  the  house ;  that  be  went  ora  and 
met  Uiem  In  the  hallway;  that  Mr.  Howtils 
simply  asked  him  who  was  building  the 
bouse;  that  he  eald  be  was;  that  Howe! Is 
acted  very  much  surprised,  said  It  was  a 
beautiful  place,  introduced  him  to  Mrs.  Oakes 
and  her  father,  saying  he  was  showing  them 
some  houses:  that  Mrs.  Oakes  aAed  him 
how  much  the  boose  wae  worth;  that  he 
replied  $6,00a  He  denied  emphatlcaUy  that 
he  ever  told  Mr.  Howells  to  go  ahead  and 
sell  the  place,  or  that  he  ever  said  anything 
to  him  at  all,  authorizing  him  to  sell  the 
property.  He  also  denied  that  he  had  ever 
promised  Mr.  Howells  to  pay  him  any  com- 
mission on  account  of  the  sale,  but  did  tell 
him  he  did  not  think  he  was  entitled  to  com- 
mission on  the  deaL  He  sold  tlm  prop«tr 
to  Mrs.  oakes  for  $4,850. 

To  entitle  a  real  estate  br(^»  to  commii^ 
slon,  a  contract  of  employment  Is  necessary. 
When  a  broker  asks  and  obtains  from  the 
owner  the  price  at  which  he  Is  willing  to  sell 
certain  real  estete,  that  does  not  of  Itself 
esteblish  the  relation  of  principal  and  agent 
between  tbe  owner  and  the  looker.  Castner 
V.  Richardson,  18  Colo.  406,  83  Paa  16S.  It 
is  also  Ow  law  that  a  broker  who  without 
employment  or  auth<Nrity  so  to  do  participates 
In  a  transaction  resulting  In  the  sale  of  prop- 
erty to  another  is  not  entitled  to  a  commis- 
sion. Merrill  v.  Lathan,  8  Colo.  App.  263,  45 
Pac.  524.  The  fact  that  plaintiff  may  have 
found  a  purdiaser  ready  and  willing  to  buy 
the  property,  and  who  subsequently  did  pur- 
chase it  from  the  defoidant,  does  not  ImpMe 
a  liability  upon  the  latter  to  pay  commissions, 
unless  it  appears  that  plaintiff  was  employed 
by  the  defendant  to  make  a  sale  of  the  prem- 
ises. CaMner  v.  Richardson,  supra;  Oam- 
mer  v.  Eddy,  41  Colo.  235,  92  Pac  722.  The 
burden  was  upon  the  plaintiff  to  establish 
that  he  was  employed  by  the  defendant  to 
make  a  sale  of  his  property,  which  was  sold 
to  Mrs.  Oakes.  That  he  bad  not  been  em- 
ployed, and  that  the  property  had  not  been 
listed  with  him  prior  to  the  time  when  he  li^ 
troduced  Mrs.  Oakes  to  the  defendant  stands 
undisputed.  Plaintiff  did  not  know  to  whma 
the  property  belonged  when  he  took  Mrs, 
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Oafees  across  the  street  to  examine  it  He 
tbm  met  the  owner.  Inquired  of  blm  the 
price,  said  he  had  parties  who  might  buy  a 
hoaae  of  that  kiod,  Introduced  him  to  Mrs. 
Oakea,  and  the  only  scintilla  of  testimony 
upon  which  to  base  a  contract  of  employment 
la  his  own,  to  the  eftect  that  the  defendant 
told  him  to  go  ahead  and  sell  to  them.  A 
Judgment  based  upon  facts  supported  by  sub- 
stantial evidence  wUl  not  be  disturbed  on  re- 
Tlew ;  but  where  It  Is  but  slightly  supported 
by  the  evidence,  or  manifestly  against  Its 
weight,  or  where  a  fact  upon  which  the  pre- 
vailing party  predicates  his  right  to  the 
judgment  rendered  must  be  established  by 
clear  and  convincing  testimony,  and  it  Is 
not.  It  cannot  be  permitted  to  stand.  The  de- 
fendant denied  that  he  made  the  statement 
attributed  to  him  by  the  plaintiff,  and  the 
testimony  of  the  plaintiff  himself  not  only 
corroborates  the  denial  of  the  defendant,  hut 
demonstrates  that  what  he  claims  the  defend- 
ant said  to  him  about  making  a  sale  to  Mrs. 
Oakes  is  altogether  Improbable.  If  the  de- 
fendant had  told  him  to  go  ahead  and  sell, 
he  certainly  would  not  have  told  him,  when 
he  offered  to  take  the  parties  up  to  see  the 
bouse  tlie  f<A]owlng  Sunday,  that  there  was 
no  use  for  blm  to  do  that,  that  he  could  Jnst 
as  well  show  the  house  and  save  him  that 
trouble.  Certainly,  if  the  defendant  had  em- 
played  him  to  effect  a  sale,  be  would  have  ex- 
pected him  to  do  something  and  would  have 
expected  Ills  assistance,  and  the  very  fact 
that  he  told  him  not  to  c4me,  that  there  was 
no  use  of  his  coming,  indicates,  clearly  that 
be  had  not  employed  him,  and  did  not  Intend 
to.  Again,  If  he  had  employed  him,  as  he 
claims,  by  telling  him  to  go  ahead  and  sell, 
he  would  not  have  said  to  him.  a  few  days 
later  In  a  conversation  over  the  telephone, 
-when  asked  by  plaintiff  what  he  could  do, 
"Yon  Just  stay  away  from  them,"  thus  again 
clearly  indicating  that  he  never  employed 
blm,  and  did  not  propose  to  place  himself 
under  obligations  for  any  efforts  he  might 
make  to  sell  to  Mrs.  Oakes.  The  plaintiff 
by  accident  brought  the  purchaser  and  de- 
fendant together.  Prior  to  that  time  he  had 
not  ueen  employed  to  aell  the  premiaea.  He 
claims  he  was  t&en  employed  by  the  defend- 
ant for  that  purpose.  In  such  drcumstances, 
tbe  testimony  relied  upon  by  him  to  establish 
^nplcyment  ahonld  be  clear  and  convincing. 
It  lacks  these  easoitlal  requisites.  For  this 
reason,  tm  tne  reewd  before  us,  tbe  Judgment 
flbonld  have  been  for  the  defendant 
'  Anderson  v.  Bmytb^  1  Oolo.  Appb  2S8,  28 
Vbc  478.  and  Cole  v.  Tbomborg,  4  Cdo,  App. 
«Q.  84  Fae  1013,  cited  by  couiuel  for  fdain- 
tlff,  are  not  in  point  In  the  first  case  It  Is 
b«ld  that  vhere  tbe  sale  really  ^oceeds,  and 
Is  effected  tlirou^  the  acts  of  tbe  agrat  be 
la  entitled  to  bis  commission,  though  he  did 
not  n^otiato  tbe  sale;  and  if  tbe  agent  in- 
tradnced  the  purchaser  to  tbe  owner,  or  dis- 


closes his  name  to  the  latter,  and  through 
such  introduction  and  disclosure  negotiations 
are  begun  and  a  sale  of  the  property  Is  ef- 
fected, the  agent  is  entitled  to  his  commis- 
sion, although  the  sale  was  made  by  the  own- 
er. In  the  second  case  It  is  held  that  to  en- 
title a  broker  to  commissions  he  must  have 
produced  a  purchaser  able,  ready,  and  willing 
to  purchase  the  property  upon  the  terms  and 
at  a  price  fixed  by  the  owner,  and  that  the ' 
broker  must  be  the  efficient  agent  or  cause  of 
the  sale,  and  that  the  means  employed  by 
him  and  his  efforts  must  result  in  a  sale. 
Neither  of  these  inropositions  Is  applicable 
where  It  appears  there  was  no  antecedent 
employment  of  the  broker  by  the  owner. 

Tbe  Jud^ent  of  the  coun^  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELS^  a  X,  and  WHITE,  X,  concur. 


HOETON  V.  PEOPLE. 
(Supreme  Court  of  Colorado.   Feb.  7,  1010.) 

1.  HouiciDK  (I  86*)— Assault  to  Mubdbb— 
Elements  or  Offense— Intent. 

To  sustain  a  conviction  nnder  tbe  atatotes 
for  asftault  with  Intent  to  mnrder,  the  assanlt 
must  have  been  made  with  the  Bpeclfic  intent 
to  take  the  life  of  the  assaulted  iwrson;  the 
intent  being  the  gist  of  the  offense. 

[Ed.  Note.— For  other  casea.  see  Homicide, 
Cent  Dig.  fi  112;  Dec.  Dig.  t  86.'1 

2.  Homicide  (|  260*)— GRiuniAL  Law  (|  TiiO*) 

—  ASSAITLT  TO  KUL— PBO8E0VnOn->  JUBT 

Question— I NTENT. 

In  a  prosecution  for  assault  with  Intent  fo 
kill,  whether  the  assault  was  made  with  intent 
to  take  tbe  life  of  the  assaulted  person  is  for 
the  jur;  to  determine  from  all  the  evidence  and 
circumstances,  and  not  alone  from  the  assault 
so  that  it  was  error  to  charge  that  if  accused 
fired  a  loaded  pistol  at  another  within  a  fatal 
range,  it  was  presumed  that  he  intended  to  take 
his  life. 

[Ed.  Note.— For  other  casea,  see  Homicide. 
Cent  Dig.  {  563;  Dec.  Dig.  S  2G9;*  Criminal 
Law,  Cent  Dig.  S  1790;  Dec.  Dig.  {  7u9.*] 

Steele,  O.  X,  dissenting, 

Edl  Banc.  Error  to  District  Court,  Lari- 
mer County ;  James  E.  Garrlgnes,  Judge. 

L.  L.  Horton  was  convicted  of  assanlt  with 
Intent  to  murder,  and  he  brings  error.  Be- 
versed  and  remanded  for  new  trial. 

George  A.  Carlson  and  X  J.  Herring,  toe 
plalnUff  in  error.  Wm.  H.  Dickson,  Atty. 
Qen.,  and  Gea  D.  Talbot,  Asst.  Atty.  Gen., 
for  the  People. 

GABBiaiT,  X  Plaintiff  In  error  was  con- 
victed of  assanlt  with  intent  to  commit  mur- 
der, and  sentenced  accordingly. 

The  prosecuting  witness,  Harris,  uprai 
whom  the  assanlt  was  committed,  testified 
that  Horton  approached  blm  and  b^n  to 
abuse  bbn,  struck  at  blm,  and  drew  a  gun ; 
that  he  pleaded  with  him  not  to  shoot  as  he 
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was  Dnanned;  that  for  some  tbree  or  fimr 
minutes  lie  atdeftTored  to  dlasnad*  Um  from 
Bbootlng ;  tbat  he  picked  up  a  monke^-wrendi 
which  he,  the  witness,  had  dropped^  and 
threw  It  at  him ;  that  they  then  dlndied ; 
that  he  then  tried  to  get  away,  when  Horton 
again  pnlled  hie  gaa  out  of  his  pocket,  and 
riiot  him  In  the  left  arm. 

The  defendant  testlfled  in  his  own  b^ialf : 
That  he  asked  Harris  about  some  hc^Ues  and 
mmk^r-wrendiee  he'  bad  accused  him  of 
stealing.  That  Harris  said  he  bad  not  ac- 
cused him  of  stealing  these  artldes.  That  be 
thai  said,  "You  certainly  did,"  to  which  Har- 
ris replied  he  was  a  liar.  Horton  retorted 
In  kind,  whm  Harris  jerked  out  a  monkey* 
wrench  and  struck  him  over  the  liead.  That 
he,  defendant,  stmdE  at  him,  but  missed. 
That  he  then  pulled  the  pistol  out  of  bis 
pocket  and  said  to  Harris:  TTbrow  that  mon- 
key-wrench down."  Tbat  Harris  threw  it  on 
the  ground,  and  that  then  be  pat  fibe  pistol 
in  his  podEet  TbAt  Harris  then  made  a 
move  to  secure  the  wrench,  but  that  he,  the 
witness,  secured  It  first,  threw  It  at  bim,  and 
possibly  struck  him.  That  Harris  said,  "If 
you  will  pnt  that  pistol  aw^,  I  will  beat 
bell  out  of  you."  -  That  be  then  turned  to  the 
oook-shaOk  for  the  purpose  of  putting  the 
plsb^  away,  ^lat  Harris  then  commenced 
beating  bIm  with  something,  an  Iron  of  some 
kind.  That  he  guarded  off  the  blows  as  best 
he  could,  and  kept  backing  off.  Finally,  be 
struck  him  with  the  Iron  again,  when  he  Jerk- 
ed out  his  pistol  and  fired. 

The  court  instructed  the  Jury  to  the  effect 
that  a  person  Is  presumed  to  Intend  the  natu- 
ral consequences  of  an  act  voluntarily  done; 
and  if  It  appeared  that  the  defendant  {minted 
a  loaded  pistol  at  Harris  and  fired  the  same 
at  him  at  a  sufficient  range  fbr  the  ball  to  pen- 
etrate bis  person,  and  that  the  same  did  ac> 
tually  pass  tbron^  bis  arm,  then  the  pre- 
sumption would  be  tbat  he  intended  to  take 
his  life.  This  was  erroneous.  In  a  prose- 
cution under  our  statate  for  an  assault  with 
Intent  to  commit  murder,  the  intent  with 
which  the  assault  Is  committed  Is  the  gist 
of  the  ofCense,  so  that,  In  order  to  convict,  It 
must  appear  that  the  assault  was  made  with 
the  specific  Intent  to  take  the  life  of  the  per- 
son assaulted,  and  It  Is  for  the  Jury  to  de- 
termine whether  or  not  such  Intent  has  been 
proven.  Patterson  v.  State,  85  Ga.  131,  11 
S.  E.  620,  21  Am.  St  Rep.  152;  Simpson  v. 
State,  59  Ala.  1,  31  Am.  Rep.  1 ;  People  T. 
Mtze,  80  Cal.  41,  22  Pac.  80. 

By  the  Instruction  given  the  Jury  were 
plainly  told  that  from  the  use  by  defendant 
of  a  weapon  calculated  to  produce  death  It 
should  be  presumed  that  death  was  Intended, 
Hhen  It  was  their  exclusive  province  to  de- 
termine, from  all  the  evidence  and  circum- 
stances In  the  case,  what  his  Intent  was  when 
he  discharged  the  pistol  at  Harris.  The  in- 
struction was  not  only  misleading^  but.  In 


^ect,  preduded  them  fft»m  conddering  the 
question  of  intent  from  all  tbe  tsstlmony,  tor 
under  the  eridsDce^  by  Allowing  it,  th^were 
bound  to  convict  upon  the  mere  ^ooC  of  the 
shooting  without  regard  to  what  the  intent 
of  the  defendant  may  have  heoi,  wUdi  was 
a  question  of  fact  for  tbnn  to  determine  from 
all  the  drcumstsnoes  and  testimony  in  the 
ease,  and  not  from  the  shooting  alona 

The  Judgment  <tf  the  district  court  Is  re- 
Tersed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

RILL,  J.,  did  not  participate  In  this  ded- 
Blon.   BTEBLE),  O.  J.,  dissents. 


BROWN  T.  COLORADO  &  W.  DEVELOP^ 
MBNT  CO. 
(Suiocme  Court  of  Colorado.  VOk  T,  1910.) 

1.  Appeal  and  Bbbob  (%  1011*)— Fikdi»g»— 
Conclusiveness. 

A  finding  oa  confiicting  testimony  is  con- 
clasive  on  appeal. 

TEd.  Note —For  other  eases,  see  Appeal  and 
Error,  Gent.  Dig.  {  3983;  Dec.  Dig.  I  lOU.*] 

2.  TsiAL  (8  375*)— View  bt  Tsiai.  Juoois— 
Objections. 

A  party  who  has  knowledge  of  a  change  in 
th«  condition  of  the  premlau  brought  about  bj 
the  advetse  party  before  an  Inspection  by  the 
preiriding  Judge  under  an  agreement  requiring 
him  to  view  the  premises  must  ask  for  a  con- 
tinuance to  enable  him  to  restore  the  property 
to  the  condition  It  was  in  before  Interfered  with 
hy  the  advem  parly;  and  where  he  fails  t» 
do  so,  and  permits  the  judge  to  view  the  piem- 
isea,  be  cannot  have  the  findings  set  aride. 

[Ed.  Note.— For  other  case^  see  Trial,  Dec. 
Dig.  (  875.*] 

Appeti  from  District  Court,  Summit  Coun- 
ty; Frank  W.  Owen,  Judge. 

Action  by  the  Colorado  &  WjonOng  Devel- 
opment Company  against  Thomas  A.  Brown. 
From  a  Jndgmoit  for  plaintiff,  defendant  ap- 
peals. AlSrmed. 

Morrison  &  De  Soto,  for  appellant  James 
T.  Hogan  and  Mason  B.  Carpenter,  for  ap- 
pellee. 

BAILEY,  J.  This  suit  was  brooght  by  ap* 
pellee,  plaintiff  below,  the  Colorado  &  Wy- 
oming Development  Company,  as  owner  or 
the  Captain  lode,  in  support  of  adverse  pro- 
ceedings against  the  appellant  Thomas  A. 
Brown,  defendant  below,  as  owner  of  tl]■^ 
Wellington  No.  2  lode  mining  claim  and  ap' 
plying  for  a  patent  therefor.  Trial  was  bacL 
to  the  court  by  agreement,  resulting  In  a 
finding  and  Judgment  for  plaintiff.  Defend- 
ant brings  the  case  here  to  review  the  Judg- 
ment and  the  proceedings  leading  up  to  It. 

The  facts  were  submitted  to  and  determin- 
ed by  the  trial  court  Its  finding  was  upon 
confilcting  testimony,  upon  the  only  point  in 
dispute,  namely,  whether  there  was  a  dts 
closure  of  a  vein,  with  mineral  In  place,  ii 
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tbe  Welllaston  No.  2  discovery  shaft  The 
cgnrt  flmod  i^ittst  the  defendant  upon  this 
qoesdon,  and  we  are  conclnded  thereby. 

It  was  agreed  ttiat  the  trial  judge  shoold 
nuke  I  personal  Inspection  of  that  discovery 
dAft  At  the  conclusion  of  the  testimony, 
iDd  before  such  examination  was  made,  one 
of  tbe  attorneys  for  tbe  defendant  made  this 
Oitement  in  opoi  court; 

-One  matter  I  want  to  call  to  tbe  atten- 
tion <tf  tbe  court,  In  Tlenr  of  bis  going  up 
flwie  to-morrow,  whi<A  I  didn't  know.  Hr. 
Brom  and  some  of  our  witnesses  said  that 
afiff  they  were  up  there  yesterday  and  be- 
fore they  were  Up  there  this  morning,  that 
nmebody,  I  suppose  Mr.  Evans  and  those 
Tbo  went  up  at  half  past  six,  dug  Into  what 
be  Rid  was  foot-wall,  as  shown  there,  has 
oUttrated  that  and  left  the  rock  so  there 
■m  be  some  difficulty  in  seeing  that  foot- 
nlL  I  want  to  state  that  to  the  court" 

The  forcing  shows  that  appellant  and 
lb  etnmsel  had  notice,  before  an  examlna- 
tkn  tiiereof  by  the  judge,  of  the  alleged  In- 
ffi'famce  with  and  cliai^  of  conditions  at 
tbe  dlscoTcry  shaft  of  the  Wellington  No.  2. 
The  appellant  personally,  and  others  for  him, 
M  inspected  this  shaft  after  the  aUeged 
hterference  with  it    If  he  or  his  attorneys 
It  that  time  believed,  or  had  reason  to  be- 
Her^  that  the  change  in  the  situation  at 
tbe  abaft  was  of  a  character  to  prejudice 
iberfgbts  of  ai^llant  and  npon  this  point 
Oej  vere  fully  advised  as  appears  from  the 
nteaent  of  counsel,  it  was  their  duty,  then 
tnd  there,  to  make  a  showing  and  ask  for 
I  coDtlnnance.  with  opportunity  to  restore 
abaft  to  the  condition  It  was  in  before 
terfered  with  by  the  opposite  party.  There 
no  suggestion  to  this  end,  bat  appellant 
pamltted  the  trial  Judge  to  make  tbe  exam- 
lutba,  under  tbe  conditions  then  known  to 
abt  and  took  bis  judgment  thereon  and 
Bart  and  ought  to  be  bonnd  thereby.  A 
pertT  Titb  full  knowledge  of  tbe  situation, 
«  here  shown,  will  not  be  pemjltted,  under 
■Hh  drcumstBDces,  to  take  tbe  finding  of 
tl*  judge,  and  If  unfavorable,  have  It  set 
aide,  and  thus  secure  another  chance  on  tbe 
aae  Issue.    Besides,  tbe  aiBdavlta  filed  con- 
fiuce  ns,  as  they  must  have  the  trial  court, 
'lut  the  alleged  change  at  the  Wellington 
-V  2  did  not  in  tbe  slightest  degree  alter  con- 
fiflons  there,  and  could  not  have  done  so,  to 
t!»  disadvantage  of  appellant. 
Tbe  jodgment  In  this  case  was  entered  on 
^  nth  of  January,  1905.   All  matters  re- 
'strng  to  the  attempt  by  and  failure  of  ap- 
T^&ant  to  get  possession  of  and  do  work 
^nn  the  disputed  ground  occnrred  subse- 
?Kat  to  that  date  and  are  absolutely  Imma- 
'<rii,  and  have,  and  can  have,  no  bearing 
the  merits  of  tbe  case.   The  judgment 
IS  foily  warranted  and  Is  right  in  every  par- 
Ipdar.   Nothing  intervened  at  the  trial,  or 


In  the  mdlttOD  of  jodgmoit  which  In  any 
smse  can  be  regarded  as  prejudt<dal  to  ap- 
pellant The  judgment  Is  afflrmed. 
Judgment  affirmed. 

STfiBLB,  a  J.,  and  WHITB.  J.,  concur. 


JENSEIN  V.  BAOLE  ORB  CO. 
(Supreme  Conrt  of  Colorado.    Feb.  7,  1910.) 

1.  Appeal  and  Ebbob  (S  46*)— AppkaiWtj- 

BISDIOnON. 

A  judgment  for  defendant  for  costs  was 
not  reviewable  by  appeal,  but  only  by  a  writ  of 
error  under  Milu*  Add.  Code,  S  38o,  provIdiDg 
for  appeals  where  the  judgment  appealed  from 
is  final  and  ttKClusive  of  costs  amounts  to  $100, 
or  relates  to  a  freehold  or  franchise. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent.  Dig.  H  198-201 ;  Dec.  Dig.  |  46.*j 

2.  Appeal  and  Ebbob  ({  14*)— Mora  of  Bx- 
VIBW— Ebboneous  Pboceddbe. 

Where,  after  an  appeal  bad  been  erroneous- 
ly taken  from  a  judgment  for  defendant  for 
costs,  defendant  entered  its  appearance  within 
the  time  a  writ  of  error  mieht  have  been  sued 
out  and  a  scire  facias  issued,  tbe  judgment  be- 
ing reviewable  on  a  writ  of  error,  the  case  would 
be  entered  as  pending  on  error,  as  required  by 
Mills'  Ann.  Code,  {  SSSa. 

[Ed.  Note.— For  other  casei^  sea  Appeal  and 
Error,  Dec.  Dig.  $  14.*] 

8.  BaIUCKNT  <|  S*)  —  DETENSS  —  TULX  IH 

Thibd  Pxbsoit. 

Though  a  bailee  can  discharge  bis  liability 
to  the  bailor  only  by  returning  the  Identical 
thing  which  he  has  received  or  its  proceeds  un- 
der tbe  terms  of  the  bailment,  be  may  show  that 
the  property  has  been  taken  from  him  by  pro- 
cess of  law,  or  by  a  person  having  a  paramount 
title,  but  be  cannot  set  up  title  in  a  third  per- 
son against  the  bailor,  oowever  tortious  the 
latter'a  possession,  unless  the  true  owner  has 
claimed  the  property  and  the  bailee  has  yielded 
thereto. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
CenL  Dig.  S  32;  Dec.  Dig.  {  8.*] 

4.  Bailment  ({  8*)— Title  of  Bailee. 

A  bailee  may  not  claim  title  in  himself,  but 
may,  if  the  eoods  are  claimed  by  a  third  person, 
refuse  to  deliver  them  to  the  bailor  and  protect 
himself  from  liability  by  showing  delivery  on 
the  true  owner's  demand. 

[Ed.  Kote.— For  other  cases,  see  Bailment 
Cent.  Dig.  i  32 ;  Dec  Dig.  I  a*] 

Error  to  District  Court,  Teller  County; 
Louis  W.  Cunningliam,  Judge. 

Action  by  S.  Jensen  against  the  Eagle  Ore 
Company.  Judgment  for  defendant,  and 
plalntlfT  appeals.  Appeal  dismissed,  and  case 
entered  as  pending  ou  error.  Judgment  re- 
versed and  cause  remanded. 

Huff  ft  Fergoson.  for  plaintiff  in  error.  W. 
J.  Chlnn  and  Edward  J.  Booghton,  for  de- 
fendant In  error. 

WHITE,  J.  Jensen,  the  plaintiff  In  error, 
instituted  this  suit  against  the  Eagle  Ore 
Company,  to  recover  the  value  of  certain  ore, 
and  the  sacks  In  which  It  was  contained,  al- 
leged to  have  been  delivered  by  the  plaintiff 
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to  tlie  defendant,  and  by  the  latttr  wnumful- 
I7  convoted  to  Ito  own  use. 

The  defendant  la  a  co^raratlon  conducting 
and  cariTlng  on  a  general  ore  sampling  bnal- 
nesB,  and  buying  and  selling  ore.  The  plead- 
ings admit  or  the  undlspnted  evidence  shows, 
that  plaintiff  delivered  to  the  defendant  cer- 
tain sacks  of  the  ralue  of  f40.75,  containing 
we  of  the  Talne  of  sereral  hundred  dollars, 
under  an  agreement  that  defen^nt  would 
crush  and  sample  the  ore  and  ddlver  said 
property  to  ploiutUf  upon  demand,  unless  a 
sale  thereof  to  the  defendaut  should  be 
agreed  upon  between  said  parties;  that  no 
sale  was  consummated,  and  that  plaintiff,  pri- 
or to  the  bringing  of  the  suit,  made  demand 
on  defendant  for  the  possession  of  said  prop- 
erty, with  which  demand  defoidant  refused 
to  comply.  The  defense  interposed  la  that 
plaintiff  was  never  at  any  time  the  owner  of 
the  ore,  or  any  part  thereof,  and  never  was 
«ititled  to  its  possession;  that  bla  possession 
was  at  all  times  unlawful  and  fraudulent; 
that  the  Cripple  Creek  District  Mine  Owners* 
ft  Operators'  Association  was  tiie  agmt  of 
the  owners  of  all  the  ore  and  entitled  to  the 
possession  thereof;  that  said  association  as- 
serted Its  right  of  ownership  In  said  ore,  and 
that  defendant  afterwards  purchased  it  from 
said  association  and  thus  acquired  tlQe  there- 
to. The  afflrmatlve  allegations  of  the  answer 
were  denied  by  the  replication.  The  law* 
ful  existence  of  said  Mine  Ovrners*  Associa- 
tion, and  Its  power  to  act  in  the  premises,  was 
also  put  in  issue.  The  answer  in  no  wise  dis- 
closed the  particular  owner  or  ownws  of  the 
ore  for  whom  the  said  association  was  the  al- 
leged agent,  nor  did  the  evidence  adduced 
give  light  thereon.  The  Cripple  Creek  Dis- 
trict Mine  Owners*  ft  Operatim'  Association 
was  brought  Into  existence  by  a  voluntary 
agreement,  said  to  have  been  altered  Into 
among  certain  mine  owners  and  operators  of 
mines,  for  the  purpose,  as  stated  in  said 
agreement,  of  forming  "a  co-operative  alli- 
ance and  association  for  the  protection  of  the 
mining  IntH'ssts  of  the  said  district,  and  the 
promotion  of  the  welfare  and  prosperity  of 
the  mining  Industry."  The  articles  of  agree- 
ment of  the  Mine  Owners*  Association  were 
offffled  in  evidence,  and,  over  objections  In- 
terposed, received.  No  proof  was  adduced  as 
to  the  authenticity  of  the  signatures  appear- 
ing thereto,  except  solely  as  to  .that  of  this 
defendant.  By  agreement  the  cause  was 
tried  to  the  court  without  the  Intervmtlon  of 
a  jury.  The  contract  of  bailment,  and  the 
possession  of  the  property  thereunder,  having 
been  admitted,  the  plaintiff  presented  his  evt- 
deuce  of  value  of  the  property  in  question,  and 
rested  the  case.  Thereupon  the  defendant 
undertook  to  establish  Its  affirmative  defense, 
that  The  Cripple  Creek  District  Mine  Own- 
ers' ft  Operators'  Association  was  tbe  agent 
of  the  owner  of  said  property,  and  entltied  to 
its  possession,  and  had  asserted  its  right  of 
ownership  tuereto.  The  trial  court,  howev- 
er, over  plaintiff's  objections  and  exceptions. 


dedared  and  held,  that  it  was  only  necessary 
for  the  defendant  to  establish  that  the  pos- 
sesion of  the  ore  by  plaintiff  was  wrongful 
and  unlawful;  Uiat  it  was  wholly  immaterial 
to  whom  the  ore  bdonged,  or  as  to  the  agen- 
cy of  said  association;  that  if  tbe  evidence 
convinced  tbe  court  that  tbe  ore  was  stolen, 
though  it  failed  to  disclose  from  whom,  by 
whom,  or  when,  and  that  plaintiff  by  any 
reasonable  inquiry  could  have  ascertained  be> 
fore  be  purchased  it  that  it  was  stolen,  the 
plaintiff  could  not  recover.  Upon  ttiis  theory 
the  court  proceeded,  and  so  limited  the  In- 
quiry; and  at  the  close  of  the  evidence  dis- 
missed the  complaint.  A  motion  for  a  new 
trial  was  filed,  argued,  and  overruled,  and 
Judgment  entered  In  favor  of  defendant  for 
costs,  to  review  which  plaintiff  appeals. 

This  court  is  without  Jurisdiction  to  enter- 
tain tbe  appeal.  The  Judgment  la  not  for 
such  sum,  nor  does  It  relate  to  a  matter,  that 
may  be  reviewed  on  appeal.  Section  388, 
Mills'  Ann.  Code.  While  the  defendant  had 
filed  no  brief.  It  has  nevwtbeless,  through  its 
attorneys  of  record;  entered  Its  appearance  by 
stipulation  within  the  time  a  writ  of  error 
might  have  been  sued  out,  and  scire  facias 
served.  Therefore,  under  section  388a  of  the 
Code,  and  tbe  decisions  of  this  court,  the 
cause  will  be  entered  as  pending  ou  error,  and 
we  will  proceed  to  dispose  of  the  case.  Brady 
v.  People,  45  Colo.  364,  101  Pac.  340;  Mo- 
Vlcber  v.  Bouse,  44  Colo.  255,  08  Pae.  807. 

We  are  clearly  of  the  opinion  that  the  trial 
court  adopted  an  «Toneous  view  of  tbe  law, 
and  thereby  committed  reversible  error.  Tbe 
general  rule  Is  that  the  bailee  can  discbarge 
his  liability  to  the  bailor  only  by  returning 
the  identical  thing  which  he  has  received,  or 
Its  proceeds,  under  the  terms  of  the  bail- 
ment; but  to  this  rule  there  are  certain  ex- 
ceptions. The  baUee  may  show  that  the  prop- 
erty has  been  taken  from  him  by  process  of 
law,  or  by  a  person  bavhig  a  paramount  title, 
or  perhaps  excuse  his  default  In  some  other 
way.  But  be  cannot  set  up  Jus  tertll  against 
his  bailor,  however  tortious  the  possession  of 
the  latter,  unless  the  true  owner  has  claim- 
ed the  property  and  tbe  bailee  has  yielded  to 
the  claim.  Story  on  Bailm.  IS  450,  582; 
Sdiouler  on  Bailm.  S  The  correct  rule, 

stated  In  Current  Law,  vol.  9,  pp.  325,  326, 
Is  that  "A  bailee  cannot  set  up  title  in  him- 
self, but  may.  If  goods  are  claimed  by  third 
person,  refuse  at  bis  peril  to  deliver  to  bailor, 
and  may  protect  himself  ^m  liability  by 
showing  delivery  on  demand  to  true  owner, 
but  cannot  by  mere  aBsertl<Hi  of  right  in  an- 
other avoid  liability  for  conversion  by  him- 
self." The  following  authorities  are  analo- 
gous in  principle  and  are  cited  in  support  of 
the  rule:  Atl.  ft  B.  Ry.  Co.  v.  Spires,  1 
Oa.  App.  22,  57  S.  E.  973;  Barker  v.  Lewis 
S.  ft  T.  Co.,  79  Conn.  S42,  65  AU.  143,  11& 
Am.  St  Bep.  141;  Klein  v.  Patterson,  30  Pa. 
Super.  Ct  495,  600;  Riddle  v.  Blah*,  148  Ala. 
461,  42  South.  600.  In  the  *'Idaho"  Case,  98 
U.  &  075,  081  <23  U  Ed.  978)  the  rule  stated 


Digitized  by 


Colo.)     CURRAN  BILL  POSTING  A  DISTRIBUTING  CO.  v.  CITY  OP  DENVER.  261 


mnd  approTed  Is  "Tbat  a  bailee  cannot  arail 
talmself  of  the  title  oC  a  tblrd  person  (tlidbgb 
tbat  person  be  the  true  owner)  for  the  pur- 
pose of  ke^tlne  ttae  property  for  himself,  nor 
In  any  case  where  he  has  not  yielded  to  the 
paramount  title.  If  be  could,  he  might  keep 
for  himself  goods  deposited  with  blm  without 
any  pretense  of  ownerEhlp.  But  If  be  bas  per- 
formed bis  1^1  duty  by  dellTerlng  the  prop- 
erty to  its  true  proprietor,  at  his  demand,  be 
18  not  answerable  to  the  bailor."  "The  rela- 
tion between  bailor  and  bailey  and  tbat  of 
depositor  and  depositary  of  money,  la  anal- 
ogous to  that  of  landlord  and  toiant.  Until 
something  equivalent  to  title  paramount  has 
been  asserted^agafiut  the  bailee  or  depositary 
he  will  be  estopped  to  deny  the  title  of  his 
bailor  to  the  goods  intrusted  to  him."  Blg- 
elow  on  Estoppel  (4th  EA.)  Public  pol- 

icy and  reason  both  combine  to  require  that 
a  bailee  shall  never  be  permitted  to  contro- 
vert the  bailor's  title,  or  set  up  against  him 
,  a  title  acquired  by  himself  during  the  bail- 
ment, which  Is  hostile  to,  or  Inconsistent  In 
character  with,  that  which  he  acknowledged 
Id  accepting  the  ballmeflt.  This  rule,  how- 
ever, does  not  preclude  the  bailee  pleading 
and  showing  tbat  he  has  been  dispossessed 
by  superior  right,  or  that  be  btdds  the  thing 
balled,  subject  to  such  known  right  then  as- 
serted, and  not  by  falm  known  prior  to  the 
bailment   2  Am.  &  Eng.  Bncyc.  of  Law,  62. 

Between  the  plaintiff  and  the  defendant, 
the  property  was  the  idalntitTs.  By  accepting 
It  tmder  the  contract  of  bailment  the  defend- 
ant not  only  admitted  the  plalntUTs  title 
thereto,  but  also  assumed  with  respect  to 
tbat  property,  a  position  of  trost  and  confl- 
detfce  which  continues  untU  the  property  Is 
returned  or  lawfully  accounted  for.  It  was 
Incumbent  upon  defendant,  in  order  to  re- 
lieve Itself  of  the  redelivery  of  the  property 
or  Its  proceeds  to  the  plalntlfF,  to  establish  by 
a  preponderance  of  the  evidence  that  It  actu- 
ally delivered  the  property  to  the  true  owner 
on  bis  demand.  The  defendant  could  not  law- 
fully account  for  t2ie  property,  and  relieve  lt> 
self  of  Its  contractual  obligation  to  the  plain- 
tiff, abowing  that  the  property  bad  been, 
before  plalntifl  secured  possession  thereof,  stol- 
ea  at  some  unknown  time,  by  an  unknown 
ttileft  from  an  unknown  and  unascertained 
owner,  and  that  the  bailee  by  reasonable  in- 
quiry could  have  ascertained  such  facts.  It 
wonld  be  a  serious  reproach  to  the  admlnls- 
tratlMi  of  Justice  If  our  courts  should  adopt 
a  rule  that  permitted  one  to  acijnlre  posses- 
sion of  property  f  roin  another  under  a  spe- 
dfle  contract  to  return  it,  and  then  subse- 
quently repudiate  that  contract,  and  retain 
possesslini  of  the  property,  under  a  claim  of 
ownership,  acquired  frrnn  one  not  i^>eclflcally 
shown  to  have  bad  title  thereto.  Such  a  pro- 
cedure would  have  close  resemblance  to  theft 
by  aanctloD  of  law  and  cannot  be  approved. 
If  the  baflor  has  no  tltle^  the  bailee  can  have 
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none;  for  the  bailor  can  give  no  better  than 
he  has.  Still  without  absolute  title  the  bail- 
or may  have  the  right  of  possession,  and  the 
bailee  certainly  cannot  dispute  that  right,  un- 
less by  virtue  of  a  specific  title  asserted,  par- 
amount to  that  of  the  bailor.  Bartels  v. 
Arms,  8  Colo.  72,  75;  Barker  v.  Lewis  S.  & 
T.  'Co.,  supra.  In  Armory  v.  Delamlrle,  1 
Strange,  604,  It  is  held:  That  the  finder  of  a 
jewel,  though  he  does  not  by  such  finding 
acquire  an  absolute  property  or  ownership, 
yet  he  has  such  a  property  as  will  enable  him 
to  keep  It  against  all  but  the  rightful  own- 
er, and  may  recover  damages  from  a  bailee 
for  its  conversion.  And  in  Anderson  v. 
Gouldberg,  51  Mhin.  2M.  296,  53  N.  W.  636, 
637,  it  Is  said:  "One  who  has  acquired  the 
possession  of  property,  whether  by  finding, 
bailment,  or  by  mere  tort,  has  a  right  to  re- 
tain that  possession  as  against  a  mere  wrong- 
doer who  Is  a  stranger  to  the  property.  Any 
other  rule  would  lead  to  an  endless  series  of 
unlawful  seizures  and  reprisals  In  every  case 
where  property  had  once  passed  out  of  the 
possession  of  the  rightful  owner." 

From  what  has  been  said,  it  necessarily  fol- 
lows, that  the  judgment  must  be,  and  accord- 
ingly Is,  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

STEELE,  C  3^  and  BAILEY,  J.,  concur. 


GURRAN  BILL  POSTING  ft  DISTRIBUT> 
ING  CO.  T.  OIIT  OF  DENVER. 
(Sapreme  Court  of  Oolorado.  F^.  7,  1910.) 

1.  Licenses  (8  6*)— Power  of  Municipality 

— BlLLBOABDS  AND  BiLL  POSTINQ. 

Denver  City  Charter  (Lbwb  1893,  c.  78) 
art.  2,  I  20t  In  snbdivision  4,  gives  to  the  dty 
power  to  provide  for  the  inapectioo  and  regula- 
tion of  buildings,  in  subdivision  10,  to  license, 
regulate,  and  tax  Etll  lawful  occupations  and 
places  ot  business.  In  subdivision  32,  to  establish 
fire  limits  and  fcoieral  regulations  for  the  pre- 
ventioa  and  atiogulsbment  of  fires,  and  In  sub- 
division 68,  to  secure  the  general  health  of  the 
inhabitants  by  any  means  necessary,  to  regulate 
or  prevent  the  carrying  on  of  any  business  which 
may  be  dangerous  or  detrimental  to  public 
health,  and  to  declare,  prevent,  and  abate  nui- 
sances on  public  or  private  property  and  the 
cause  thereof;  and  section  22  authorizes  the 
enactment  of  ordinances  necessary- and  proper 
for  carrying  into  execution  the  powera  specined 
in  the  act  necessary  or  requisite  for  the  good 
order,  healthy  good  govemment,  and  gt^neral  wel- 
fare of  the  city.  Held  tbat  such  sections  confer 
on  the  city  full  power  to  exact  a  reasonable  li- 
cense fee  of  those  engaged  la  the  business  of  bill 
posting. 

[Ed.  Note.— For  other  eases,  see  UcenseL 
Cent.  Dig.  Ifi  6,  6;  Dea  Dig.  S  6.*] 

2.  Municipal  Cohporations  (S  602*)— Police 
■  Power— Regulation  or  Billboards. 

The  city  had  power  under  such  charter 
provisions  to  regulate  the  eonstmction  and  use 
of  billboards  within  the  city's  coriwrate  limits, 
provided  the  regulations  were  reasonable,  fair, 
and  impartial,  and  neither  arbitrary  nor  oppres- 
sive. 

[Ed.  Note.— For  other  eases,  see  Huoldnal 
Corporations,  Dec.  Dig.  %  602.*] 
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8.  GoNSTiTtmoWAi,  Law  (I  87*)  —  PaopEETt 

RZOUTB— BEQUI.ATIO  N. 

One's  DAtaral  right  to  nse  his  own  prop* 
erty  u  he  wills  ia  subject  to  the  limitation  that 
otben  shall  not  be  injured  in  its  use  under  the 
rule  that  that  which  ia  hurtful  to  the  comfort, 
safety,  and  welfare  of  society  tte  state  has  in- 
herent or  plenary  power  to  pn^iblt,  notwith- 
standing the  InddenUil  inconvenience  or  Ion 
individuals  may  snfler  thereby. 

[Bd.  Nota— For  other  cases,  see  Oonstttntlon- 
al  Law.  Cent.  Dig.  8S  100^71 ;  Dee.  Dig.  1 
87.*] 

4.  ConaTiTunoNAL  Law  (5  87*)  —  Pbopbbtt 
RiQHTS— Legislative  Bebtrictions. 

Legislative  restrictions  on  the  use  of  prop- 
erty are  imposed  only  on  the  theory  of  necessity, 
viz.,  that  they  are  necessary  for  the  comfort, 
safety,  or  general  welfare  of  the  public,  the 
owner  of  property  being  entitled  to  put  it  to  any 
use  he  desires,  so  Img  as  he  does  not  thereby 
imperil  or  threaten  harm  to  others,  regardless  of 
mere  eesthetic  or  artistic  considerations, 

[Ed.  Note.— For  other  cases,  see  Conatitntlon- 
al  liaw.  Cent  Dig.  SS  150-171  j  Dec.  Dig.  S 
87.*3 

6.  MuNICIPAt.  OOBPOBAtlONB  (%  (K3S*)—1BUJL- 
BOABDB  —  REaUUTIOir  —  DXSIAHOB  FBOU 

Stbeet. 

A  billboard  ordinance  prohibiting  the  erec- 
tion of  a  billboard  or  other  structure  designed 
for  advertising  purposes  within.  10  feet  of  any 
building  or  structure  or  street  or  alley  line,  re- 
fmrdless  of  whether  the  structure  was  combusti- 
ble or  not,  was  not  a  necestrary  regulation  for 
the  protection  of  pubjic  health,  morals,  or  safe- 
ty, and  was  therefore  unreasonable  and  void. 

[Ed.  Note. — For  other  cases,  see  Mnnlcipa) 
Corporations,  Dec.  Dig.  S  602.*] 

6.  Municipal  Corposattons  (5  625*)— Reou- 
LATOBT  Obdihances— Citt's  Authobitt. 

While  an  ordinance  expressly  authorized  by 
spedfic  leginlative  authority  will  be  upheld  un- 
less it  conflicts  with  the  Constitution  of  the 
state  or  nation,  an  ordinance  which  the  mu- 
nlciitality  assames  to  pass  by  virtue  of  its  inci- 
dental powers  or  nnder  a  general  grant  of  an- 
tboritr  will  be  declared  invalid,  nnless  it  be  rea- 
sonable, fair,  and  impartial,  and  neither  arbi- 
trary nor  oppressive. 

[Eld.  Note.— For  other  cases,  see  Mnnicipal 
OorporatioDS,  Cent  Dig.  U  137&  1379:  Dec. 
IMg.  S  625.*i 

7.  MUMICIPAL  COBPOBATIOKS  Q  602«>— BlLL- 

BOABDS— REQULATION. 

Under  Denver  City  Charter  (Laws  1893,  c 
7St  art  2,  §|  20,  22.  aathorizing  the  city  coun- 
cil to  regulate  buildings,  or  parts  of  buildings, 
establish  Are  limits  and  regulations  to  orevent 
fires,  and  to  abate  nuisances  and  secure  the  gen- 
eral welhre  of  the  city,  it  had  power  to  pre- 
scribe the  manner  of  constructing  billboards,  to 
compel  the  use  of  incombustible  material  within 
certain  limits  to  prevent  the  spread  of  fire,  and, 
in  Hire  limits,  to  restrict  their  size,  to  prohibit 
the  erection  of  insecnre  bHlboaids  or  structures, 
to  require  the  owners  to  maintain  them  In  a 
secure  and  sanitary  condition,  to  provide  for 
their  removal  at  the  expense  the  owners  in 
case  they  become  insecure  and  unsanitary,  and 
to  prevent  advertisements  thereon  of  indecent 
or  immoral  tendencies.  It  also  had  power  to 
reaaonabl;?  limit  the  length,  height  and  loca- 
tion of  billboards  or  structures  made  of  such 
materials  and  erected  In  such  a  manner  as  might 
likely  be  dangerous  to  the  public  by  falling  or 
blowing  down. 

[Ed.  Note.— For  other  cases,  see  Hunidpal 
Corrarations,  Dec  T)\g.  f  602.*] 


8.  Municipal  Gobpobatxons  (8  501*)— Bnx- 
bOabds  —  Beoulation  —  Legislative  Au- 
thobitt —  Deleqation  to  Municipal  Of- 

PICEBS. 

Denver  City  Ordinance,  {  B&8,  delegating 
to  the  fire  and  police  board  discretion  to  revoke 
or  decline  to  renew  any  billboard  license,  was 
invalid  under  the  rule  that  city  council  cannot 
commit  the  exercise  of  its  legislative  powers  to 
property  owners  or  other  private  owners,  nor 
can  it  intrust  such  power  to  the  caprice  of  any 
of  its  officers  or  reserve  to  itself  in  its  adminis- 
trative capacity  an  absolute  or  despotic  power 
to  grant  or  refuse  permits  of  the  character  In 
question  In  particular  cases,  and  in  the  absence 
of  or  without  reference  to  prescribed  and  duly 
enacted  rules  and  regulations. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coiporati(»B,  Cent  Dig.  {  1810;  Dec.  Dig.  | 
B»l.*]  , 

En  Bana  Appeal  from  County  Court,  City 
and  County  of  Denver;  Robert  W.  Steele, 
Judge. 

Action  by  the  City  of  Denver  against  the 
Curran  BUI  Posting  &  Distributing  Company. 
From  a  judgment  against  defendant  assess- 
ing a  fine  for  violation  of  a  billboard  ordi- 
nance, defendant  appeals.  Reversed  and  re- 
manded. , 

W.  H,  Andrew,  Talbot,  Denlson  &  Wadley, 
and  B.  Allen  Frost,  for  appellant.  H.  M.  Ora- 
hood,  H.  L.  Bitter,  N.  B.  Bacbtell,  Henry  A. 
Llndsley,  ThoB.  B.  Woodiov,  and  Geo.  Q. 
Richmond,  for  appellee. 

WHITE,  J.  The  appellant  was  adjudged 
to  pay  a  fine  for  the  violation  of  the  provl- 
Btons  of  an  ordinance  of  the  city  of  Denver, 
and  appealed  the  case  to  the  Court  of  Ap- 
peals. Upon  the  abolishment  of  that  court 
the  appeal  was  lodged  In  this  by  virtue  of  the 
confitltntlonal  amendment  The  arguiAeut 
for  reversal  of  the  Judgment  is  based  upon 
the  alleged  Invalidity  of  the  ordinance  under 
whldi  the  forfeiture  was  imposed. 

The  particular  seetlonB  of  the  ordinance 
necessary  to  consider  In  this  Inquiry  are  as 
followB: 

"Sec.  589.  No  person  or  persons,  firm  or 
oorporatlon,  shall  within  the  corporate  limits 
of  the  dty  of  Denver,  directly  or  Indirectly, 
in  person  or  by  another,  either  as  principal, 
agent,  clerk  or  servant,  erect  or  maintain,  or 
cause  to  be  erected  or  maintained,  any  bill- 
board or  otber  structure  designed  to  be  used 
for  advertising  purposes,  whereon  any  poster, 
bin,  pal&ting,  or  other  advertising  matter 
whatsoever  may  be  placed,  stock,  tacked, 
printed,  posted,  fastened  or  placed  without 
a  permit  so  to  do  from  the  fire  and  police 
board  of  the  city  of  DenVw." 

"Sec.  692.  No  person  or  persons,  firm  or 
corporation,  ehall  directly  or  Indirectly,  in 
person  or  by  another,  either  as  priucipal, 
agent,  clerk  or  servant,  erect  or  maintain,  or 
cause  to  be  erected  or  maintained,  any  bill- 
board or  other  structure  as  mentioned  In 
section  689,  any  portion  of  which  is  within 
ten  feet  of  any  street,  avenue  or  all^  line, 
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nor  moze  than  twenty-flre  f«et  In  leagth,  nor 
more  than  tight  toet  In  belffbt  In  any  part 
abore  or  on  tta*  estaUldted  sradA  of  tbe  side- 
walk abntdng  tbe  land  on  wtal^  vaOt  blU- 
bonid  or  stmctare  1m  erected;  nor  sball  an^ 
part  or  portion  of  the  same  be  within  ten 
feet  of  any  boUdlng  or  atnieture." 

"Sec  BM.  The  fire  and  poUce  board  of  the 
dty  of  Denver  may  In  Ita  discretion  revoke 
or  decline  to  renew  any  license  Isaned  It 
as  provided  In  section  688,  and  no  sndt 
cense  shall  be  lasned  for  a  greater  period 
than  <me  year.  No  application  for  a  license 
to  erect  a  billboard  or  other  structure  de- 
signed to  be  used  for  advertlslne  purposes 
shall  be  considered  by  the  fire  and  police 
board  until  tbe  written  consent  of  the  ad- 
jitfnbif  lot  owners  and  resUents  directly  op- 
posite to  such  proposed  bUlboard,  If  any  there 
be,  shall  be  exhibited  to  the  Are  and  police 
board,  together  with  sach  appllcatlcm." 

It  was  agreed  that  the  OTdlnanoe  was 
passed  and  went  Into  effect  October  24,  1898, 
and  tbat  anwUant  possessed  a  license  there- 
under to  do  business ;  that  a  billboard  with- 
in the  city  limits  erected  since  tbe  passage 
of  the  ordinance  was  owned  and  maintained 
appellant  wittiln  10  feet  of  the  street  line, 
and  more  than  25  feet  in  length,  and  more 
than  8  feet  in  height  ante  evidence  diowed 
that  the  height  of  standard  theatrical  and 
commercial  paper  used  for  advertising  pur- 
poses is  nnlfonn  ovn  the  tTnlted  States,  and 
reqaires  a  Ullboard  for  advertldng  purposes 
not  less  than  9  feet  6  indies  In  h^^t  and 
from  20  to  38  feet  In  loigth;  that  It  could 
not  be  placed  upon  a  board  only  8  feet  in 
height  without  destrt^lng  tbe  advertlsemoit, 
and  thertfore,  by  reason  of  the  limitations 
of  tbe  ordinance,  d^endant  was  deprived  of 
that  dass  of  bustnees.  At  the  time  of  and 
prior  to  tbe  trial  tbe  of  Dmver  was  ex- 
ercMng  its  munlc^l  functttfns  under  an  act 
of  the  General  Assembly  of  1898,  generally 
known  as  the  ''Denver  CSty  Charter"  (Laws 
1S88.  c  78),  and  Its  authority  and  powers  are 
fonnd  in,  derived  from,  and  measured'by  that 
act  Under  the  charter  certain  spedftc  pow^ 
ers  are  granted  ta  ttie  dty,  among  which 
are  the  ftmowing:  In  artlde  2,  |  20:  "(4) 
To  provide  for  the  Inspection  and  r^folatlon 
ot  buUdlngs  and  parts  of  buildings.  •  *  * 
O-Oi  Bzduslvely  to  provide  for  the  licensing, 
legolatlng  and  taxing  of  all  lawful  occupa- 
tions, and  business  places.  *  -  *  *  ^  To 
establish  fire  limits  and  such  general  regula- 
tions 1^  ordinance  for  the  preventloa  and 
extlngniShment  of  fires  as  the  d^  oonndl 
may  deem  opedlent  •  •  •  (5^  To  secure 
the  general  health  of  the  inhabitants  by  any 
means  necessary:  to  regulate  or  prevent  the 
carrying  on  of  any  business  which  may  be 
dangerous  or  detrimental  to  public  health, 
and  to  dedsr^  prevent  or  abate  nuisances  on 
puUlc  or  private  properly  and  the  cause 
tiiereof."  And  In  section  22  of  said  artlde: 
TTo  enact  all  ordinances  necessary  and  prop- 
er  for  carrying  into  execution  the  powers 


specified  In  this  act,  and  whidi  it  may  de«n 
necessary  or  requisite  for  the  good  order, 
healtli,  good  government  and  geiwral  welfare 
of  the  dty." 

ITndw  these  provisions  It  is  clearly  evldoit 
that  full  power  Is  lodged  In  the  dty  to  exact 
a  license  fee  of  thoee  engaged  in  the  business 
of  bill  posting,  and  to  relate  the  construe 
tlon  and  use  of  billboards  within  the  corpo- 
rate limits  of  the  munic^tallty,  provided  the 
license  fee  exacted  and  the  regulations  im- 
posed be  "reasonable,  fair,  and  impartial,  and 
not  arbitrary  or  t^pressive."  PhllUps  v.  City 
of  Denver,  19  Colo.  179^  18S,  84  Paa  902,  80S 
(41  Am.  St  Rep.  28(9.  The  natural  right 
<me  may  have  to  use  his  own  property  as  he 
wills  is  subject  always  to  the  limitation  that 
in  ita  use  others  shall  not  be  injured.  That 
which  Is  hurtftil  to  tbe  comfort  safety,  and 
welfare  of  sodety  may  always  be  prohibited 
nndw  the  inherent  or  lAenary  power  of  the 
state^  notwithstanding  the  incidental  Incon- 
venloice  or  loss  Individuals  may  safFer  time- 
by.  nUs  pow»  Is  the  law  of  necessity,  and 
is  founded  upon  the  maxim,  "Salus  popull 
suprema  lex.**  Tbe  exercise  of  the  power  Is 
essential  to  t!ie  maintenance  of  soctety,  and 
the  establishment  of  govermnent  Itself  pre- 
supposes the  surrender  to  It  by  the  individual 
dtlsen  of  the  rii^t  to  regulate,  and  even  foi^ 
bid,  sudi  use  of  his  private  property  as  would 
prove  injurious  to  the  dtlzens  gai«ally.  City 
of  Chicago  V.  Rogers  Park  Water  Oo.,  214  111. 
812,-  78  N.  B.  873 ;  Mngler  v.  Kansas,  123  U. 
S.  628,  066,  8  Sup^  C%.  273,  81  U  IBd.  206.  It 
Is  equally  tru^  however,  that  the  owner  of 
property  has  tbe  right  to  put  it  to  any  use 
he  destees,  provided  In  so  doing  he  does  not 
Imperil  or  threaten  barm  to  others.  legis- 
lative restrictlonB  of  tbe  use  of  property  are 
Imposed  only  upon  the  theory  of  necessity ; 
that  is,  they  are  necessary  tor  the  safely, 
health,  oomfOrt  or  general  welfare  of  tbe 
puUlc. 

As  said  In  Mugla  t.  Kansas,  supra:  ''It 
does  not  at  all  foBow  that  every  statute  en- 
acted ostensibly  for  the  promotion  ot  these 
ends  (the  protection  of  public  morals,  tbe  pub- 
lic health,  or  the  public  safe^  Is  to  be  ac- 
cepted as  a  le^timate  ereTdae  of  the  pdice 
powers  of  llie  state.  There  are  of  necessity 
limits  beyond  wldch  l^lslatlon  cannot  right- 
fully go.  While  every  possible  presumption 
Is  to  be  Indulged  In  favor  of  the  validity  of  a 
statute  (Sinking  Fund  Coses.  90  U.  S.  700^  718 
[25  L.  Ed.  the  courts  must  obey  the 

Constitution  rather  than  the  lawmaking  do- 
partment  of  govermnoit  and  must  up<m  their 
own  reqxnulblllty  determine  whether  in  any 
particular  case  these  Ihnite  have  been  passed. 
To  what  purpose,'  It  was  said  In  Marbury  v. 
Madison,  1  Crancb.  187,  176  [2  L.  Ed.  00], 
'are  powers  limited,  and  to  what  purpose  is 
tliat  limitation  committed  to  writing,  If  these 
lUnlts  may,  at  any  time,  be  passed  by  those 
Intended  to  be  restrained?  nie  dist^ctlon 
between  a  government  with  limited  and  un- 
Ifanited  powers  Is  abolished,  it  those  limits  do 
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not  conflne  the  persons  on  whom  they  are  Im- 
tKMSed,  and  If  acts  prohibited  and  acts  allowed 
are  of  egaal  obligation.*  The  courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be  mis- 
led by  mere  pretenses.  They  are  at  liberty — 
Indeed,  are  under  a  solemn  daty — to  look  at 
the  substance  of  things,  wheneTer  they  enter 
upon  the  Inquiry  whether  the  Legislature  has 
transcended  the  limits  of  Its  authority.  If, 
therefore,  a  statute  pnrportli^  to  hare  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety  has  no  real 
or  substantial  relation  to  those  objects,  or  la 
a  palpable  invasion  of  rights  secured  by  the 
fundamental  law.  It  is  the  duty  of  the  courts 
to  BO  adjudge,  and  thereby  give  effect  to  the 
Constitution."  In  State  v.  Whltlock,  149  N. 
G.  542,  63  S.  R  123.  128  Am.  gt  Bep.  670, 
the  rule  stated,  applicable  to  the  case  under 
consideration,  Is  that:  "Unless  the  ordinance 
in  question  Is  an  unreasonable  and  unneces- 
sary restriction  of  the  right  of  the  landowner 
to  erect  structures  upon  his  land,  It  must  be 
sustained  as  a  proper  exercise  of  the  police 
power  of  the  state.  Esthetic  considerations 
will  not  warrant  its  adoption,  but  those  only 
which  have  for  their  object  the  safety  and 
welfare  of  the  community."  In  Varney  v. 
Williams  (Cal.)  100  Pac.  867,  868  (21  li.  B. 
A.  [N.  S.]  741),  the  Supreme  Court  declares: 
"That  the  promotion  of  sesthetlc  or  artistic 
considerations  is  a  proper  object  of  govern- 
mental care  will  probably  not  be  disputed. 
But,  80  far  as  we  are  advised.  It  has  never 
been  held  that  these  considerations  alone  will 
Justify,  as  an  exercise  of  the  police  power,  a 
radical  restriction  of  the  right  of  an  owner  of 
property  to  use  his  property  In  an  ordinary  and 
beneficial  way.  Such  restriction  is,  If  not  a 
taking  pro  tanto  of  the  property,  a  damaging 
thereof,  for  which  *  •  •  the  owner  is 
entitled  to  compensation."  In  City  of  Fas- 
sale  V.  Patterson  BUI  Posting  Co.,  72  N.  J. 
Law,  285,  287,  62  Atl.  207,  268  (111  Am. 
8t  Rep.  676),  the  court  attributes  the  adop- 
tion of  an  ordinance  to  eesthetlc  considera- 
tions rather  than  to  an  exclusive  regard  for 
the  public  safety,  and  In  holding  it  Invalid 
Bays;  "No  case  has  been  cited,  nor  are  we 
awartf  of  any  case,  which  holds  that  a  man 
may  be  deprived  of  his  property  because  his 
tastes  are  not  those  of  his  neighbors.  JEa- 
thetic  considerations  are  a  matter  of  luxury 
and  indulgence  rather  than  necessity,  and  it 
Is  necessity  alone  which  Justifies  the  exercise 
of  the  police  power  to  take  private  property 
without  compensation."  The  cut  of  the  dress, 
the  color  of  the  garment  worn,  the  style  of 
the  hat,  the  architecture  of  the  building  or 
its  color  may  be  dlatasteful  to  the  refined 
senses  of  some;  yet  government  can  neither 
control  nor  regulate  In  such  affairs.  The  doc- 
trines of  the  commune  Invest  such  authority 
in  the  state,  but  ours  Is  a  constitutional  gov- 
ernment based  upon  the  Individuality  and  In- 
telligence of  the  dttaen,  and  does  not  seek, 
nor  lias  it  the  power,  to  control  him,  except 
hi  tboM  matten  where  the  rii^ts  ot  otben  are 


injuriously  affected  or  imperiled.  *rrhe  tolei^ 
atlon  such  power  on  the  part  of  the  gov- 
ernment would  be  conceding  to  It  the  right  - 
of  controlling  every  man,  and  directing  what 
road  he  shall  travel  In  the  'pursuit  of  happi- 
ness.' Thus  the  freedom  of  the  cltlzm  would 
be  lost  In  the  despotic  will  of  the  government, 
and  under  the  semblance  of  Ubwty  we  slioiild 
have  the  essence  of  tyranny." 

Bearing  in  mind  these  well-established  prin- 
ciples and'dlrectlng  our  attention  to  the  ordi- 
nance In  que8tl(m,  It  is  dearly  evident  that  It 
is  BO  unreasonable  as  to  be  invalid.  Undor  Its 
provisions,  any  part  or  portion  of  a  billboard 
or  other  structure  designed  to  be  used  for  ad- 
vertising purposes  shall  not  "be  within  ten 
feet  of  any  building  or  structure,"  or  street  or 
allvy  line.  Wherein  Is  the  reasonableness  or 
necessity  for  such  restrictions  to  protect  the 
puUlc  health,  the  public  morals,  or  the  public 
safety?  The  restrictions  are  not  limited  to 
structures  made  of  wood  or  combustible  ma- 
terial. Moreover,  It  will  be  observed  that 
structures  of  whatsoever  material,  strength, 
height,  or  length  erected  on  the  street  line 
do  not  come  within  the  prohibition  of  the 
ordinance,  If  they  be  not  designed  or  used  for 
advertising  purposes.  The  restrictions  ImpoB. 
ed  are  not  against  the  material,  the  height, 
the  length,  nor  the  Ickcatlon  of  the  structure, 
but  solely  as  means  of  adverttsemrait  It 
prohibits  such  structures  without  regard  to 
their  being  safe  or  sanitary.  Though  they  be 
perfectly  safe,  thorouE^ly  sanitary,  not  made 
of  inflammable  material,  nor  a  menace  to  the 
public,  nor  to  Individuals,  the^  are  nevortbe- 
less  under  this  ordinance  prohibited,  and  for 
the  sole  reascm  that  they  are  structures  de- 
signed to  be  used  for  advertising  purposes. 
In  what  way  can  the  erection  of  safe  struc- 
tures of  proper  material  within  certain  limits 
for  advertising  purposes  endanger  the  public 
health  or  safety  any  more  than  like  struc- 
tures erected  and  used  for  other  lawful  pur- 
poses? If  the  owner  has  the  right  to  erect 
upon  the  lot  line  buildings  or  other  structures 
of  proper  material  in  a  substantial  manner 
as  he  undoubtedly  has,  it  la  certainly  an  un- 
warranted  Invasion  of  his  r^hts  to  prohibit  tbe 
erection  or  use  of  such  stmctores  ft>r  proper 
advertising  purposes. 

Counsel,  however,  argue  that  the  <dtj  has 
the  right  to  make  such  rules  and  relations 
as  it  shall  deem  necestary  for  the  protection 
of  tbe  public,  and  that  the  reasonableness  of 
such  enactments  will  not  be  questioned  by 
the  courts  unless- tbey  are  prohibitive.  Tbe 
rule  Is  that  "An  ordinance  expressly  author- 
ized by  specific  and  definite  legislative  au- 
thority will  be  upheld  unless  It  conflicts  wltb 
the  Constitution  of  the  state  or  nation;  but 
an  ordinance  which  the  municipality  assumes 
to  pass  by  virtue  of  its  Incidental  powers,  or 
under  a  gmeral  grant  of  authority,  will  be' 
declared  Invalid,  unless  It  be  reasonable,  fair 
and  impartial,  and  not  arbitrary  or  oppres- 
sive." Phillips  T.  Denvw.  supra    The  pow- 
er conferred  tqr  the  charter  provialona  bere- 
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Inbtfore  quoted  Is  not  bo  specific  or  definite 
w  to  preclade  the  court  testing  by  the  rule 
of  leuonableoess  municipal  legislation  oiact- 
ed  thereunder.   Denver  t.  Rogers,  lOi  Pac 
10*2.  Tbe  dty  st  the  time  of  the  enactment 
of  tbe  ordinance  and  the  trial  of  this  case 
was,  as  hereinbefore  stated,  acting  under  a 
cpedal  charter  granted  by  the  Legislature, 
and  not  under  a  charter  by  constitutional 
amendment  as  now.   Therefore,  as  said  In 
tbe  PhUIips*  Case,  supra:  "Whether  the  city 
goTemment  can  be' Tested  with  such  author- 
ity as  Is  contraded  for  need  not  now  be  con- 
ddered."   At  the  trial  In  the  county  court 
eoonael  for  tbe  city  apparently  assumed,  and 
presented  the  case  without  controversy  or 
question,  upon  tbe  theory  that  billboards  and 
stmctnres  designed  to  be  used  for  adver- 
Qalng  purposes  are  always  unsubstantial  in 
omstrDction,  and  Invariably  made  of  wood. 
It  was  upon  this  theory,  so  erroneously  as- 
samed  by  counsel,  and  wholly  unsupported 
by  evid^ce,  that  the  learned  trial  Judge 
based  his  conclusions  and  sustained  the  ordi- 
nance.   If  the  restrictions  were  really  so  lim- 
ited in  application,  the  ordinance  would 
probably  not  be  objectionable.   The  dty  by 
rhtue  of  the  grant  of  power  In  Its  charter 
has  the  anqnestloned  right  to  prescribe  the 
manner  of  construction,  and  to  compel  the 
Qse  of  Incombustible  material  in  the  erection, 
of  signs  and  billboards  within  certain  limits 
reasonably  necessary  to  prevent  the  spread 
of  fire,  and  within  like  limits  to  restrict  their 
laxe ;  to  prohibit  the  erection  of  Insecure  bill- 
boards or  other  stmctures;   to  require  tbe 
omers  to  maintain  them  In  a  secure  and 
sanitary  condition;  to  provide  for  their  re- 
moral  at  tbe  expense  of  the  owners  In  case 
tkey  become  dangerous  or  unsanitary,  and  to 
prohibit  adTertlsements  thereon  of  Indecent 
or  immoral  tendencies.    It  may  also  hare 
tbe  power  to  reasonably  limit  the  length,  the 
lieisht.  and  location  of  billboards  or  strue- 
Fores  made  of  such  materials,  and  erected 
In  such  manner  as  may  likely  be  dangerous 
to  the  public  by  falling  or  betog  blown  down. 
City  of  Chicago  v.  Gunning  System,  214  III. 
fflS.  «23,  73  N.  B.  1035,  70  L.  R.  A.  230.  But 
the  prohibition  of  the  erection  of  structures 
deigned  for  advertising  purposes  within  10 
feet  of  other  structures  or  upon  the  lot  line, 
towever  safe,  sanitary,  and  morally  unobjec- 
tioDable  tbey  may  be,  Is  an  unwarranted  in- 
vasion of  private  rights,  and  cannot  be  tol- 
erated.   The  necessities  of  the  public  do  not 
reqalre  ao  drastic  restrictions,  and  it  is  those 
necessities  alone  that  test  the  reasonabl^ess 
of  sudi  enactments. 

In  Crawford  v.  <3ty  of  Topeka,  61  Kan. 
736,  762,  33  Pac.  476,  477  (20  L.  R.  A.  692, 
S7  Am.  St.  Rep.  323),  It  is  said:  "It  is  doubt- 
less witliin  the  power  of  the  dty  to  prohibit 
tbe  erection  of  insecure  billboards  or  other 
aruetnrett,  require  the  own««  to  maintain 
them  in  a  secure  condition,  and  to  provide  for 
tbelr  mnoral  at  the  expense  of  the  owners 
eaae tluy beooBM danseroa.  ftrtuvBrec- 


ulations  may  be  made  with  reference  to  the 
manner  .of  construction  so  as  to  Insure  safety^ 
but  the  prohibition  of  the  erection  of  struc- 
tural upon  the  lot  line,  however  safe  tbey 
might  be,  would  be  an  unwarranted  inva- 
sion of  private  right,  and  Is  without  legisla- 
tive authority."  The  same  rule  is  announced 
In  State  v.  Whltlock,  supra,  where  It  Is  said: 
"It  is  fundamental  law,  that  the  owner  of 
land  has  the  right  to  erect  such  structures- 
upon  It  as  he  may  see  fit,  and  put  his  prop- 
erty to  any  use  which  may  suit  his  pleasure,, 
provided  that  in  so  doing  he  does  not  imperil' 
or  threaten  harm  to  others.  *  •  *  But 
the  prohibition  of  structures  upon  the  lot 
line,  however  safe  they  may  be.  Is  an  un- 
warranted invasion  of  private  right,  and  ts- 
so  held  to  be  by  all  the  courts  which  have 
passed  upon  the  question,  as  we  are  now 
advised."  In  Bryan  v.  Chester,  212  Pa.  259,. 
61  Atl.  894,  108  Am.  St.  Rep.  870,  the  court 
In  holding  the  ordinance  there  under  con- 
sideration invalid  said :  "Perbaps  regulations- 
may  be  made  with  reference  to  the  manner 
of  construction  so  as  to  Insure  safety,  but 
the  prohibition  of  the  erection  of  structures- 
upon  the  lot  line,  however  safe  they  might  be, 
would  be  an  unwarranted  Invasion  of  prlrate- 
rlght."  The  same  rule  Is  announced  in  Com- 
monwealth T.  Boston  Ad.  Co.,  188  Mass.  348,, 
74  N.  E.  601,  69  L.  R.  A.  817,  lOS  Am.  St. 
Rep.  494;  Bill  Posting  Sign  Co.  v.  Atlautlc- 
City,  71  N.  J.  Low,  72.  58  Atl.  342.  In  City 
of  Passaic  v.  Patterson  Bill  Posting  Co.^ 
supra.  In  answer  to  the  argument  that  be- 
cause the  erection  of  such  signs  might  be- 
attended  with  danger  to  the  public  In  times- 
of  severe  storms,  or  by  the  decay  of  their 
supports,  the  ordinance  was  not  without  legal* 
authority.  It  was  said;  "In  our  opinion  the 
legality  of  the  ordinance  does  not  depend  up- 
on tbe  possibility  of  danger  thus  suggested,, 
but  upon  whether  such  a  regulation  Is  rea- 
sonably necessary  for  the  public  safety. 
There  must  always  be  a  possibility  of  dan- 
ger from  the  erection  of  any  structure,  and 
from  Its  decay;  but  such  a  possibility  Is 
not  sufficient  to  justify  the  municipal  author- 
ities in  depriving  a  man  of  the  ordinary  use 
of  bis  land.  In  all  our  cities  and  towns 
fences  and  buildings  are  erected  upon  the 
street  line  Involving  the  same  or  even  great- 
er possibility  of  danger  from  severe  storms 
or  natural  decay,  but  It  would  hardly  be 
maintained  that  a  municipality  could  be  au- 
thorized by  the  Legislature  to  compel  the 
owners  of  buildings  already  erected  to  take 
them  down  or  remove  them  ten  feet  back 
from  the  street  line.  Yet  the  danger  to  the 
public  from  bricks  and  slates.  Ice,  and  snow 
falling  from  a  building  Is  much  greater  than 
any  possible  danger  from  a  billboard."  Anal- 
ogous In  prlndple  Is  the  case  of  St.  Louis 
V.  Hill,  116  Mo.  527,  22  S.  W.  861,  21  L  R. 
A.  226,  In  which  the  court  held  invalid  an 
enactment  auttaorlElns  dtles  to  establish 
aloiv  boolevards  a  building  line  t»  which  all 
•tmctoies  moMt  couiaTm, . 
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The  bUlboaM  cases  cited  coniuel  for  the 
city  are  not  pertinent  to  the  questions  IbtoIt- 
ed  In  this  case.  The  doctrine  they  announce 
is  distinguishable  from  the  principles  ap- 
plicable to  the  case  at  bar,  as  we  shall  now 
endeavor  to  show.  The  City  of  Rochester  t. 
West,  164  N.  T.  610,  68  N.  EJ.  678,  53  I*  R.  A. 
648,  79  Am.  8t  Rep.  659,  Involved  an  ordl- 
'  nance  which  provided  that  no  billboard  above 
Am  he^ht  of  Biz  feet  should  be  erected  with- 
out a  permit  from  the  common  council.  The 
charter  expressly  anthorlzed  Ae  city  "to  li- 
cense and  regulate  billposters  and  MU  dis- 
tributors and  sign  advertising."  It  was  nn- 
der  this  express  grant  of  power  that  the  or- 
dinance was  enacted.  The  ordinance  there- 
fore could  probably  be  upheld  under  the  doe- 
trine  announced  In  PhlUlpa  v.  Denver,  supra. 
But  the  more  logical  basis  for  tbe  decision 
Is  that  the  Rochester  ordinance  did  not  at- 
tempt to  prohibit  structures  exceeding  a  des- 
ignated height  It  declared  that  billboards 
over  six  feet  In  height  should  not  be  erected 
wltbout  a  permit  from  the  common  council. 
It  did  not  take  away  from  that  body  author- 
ity to  permit  the  erection  of  blUboarda  In 
excess  of  tlie  de^nated  belght  From  all 
that  appeara  In  the  case,  such  reserved  au- 
thority could  be,  and  probably  was,  exerdaed 
under  proper  rules  and  relations.  The 
casoi  of  Gunning  System  v.  Buffalo  75  App. 
Div.  81,  77  N.  T.  Supp.  987,  and  Whltmler 
T.  Bofbtlo  (C.  0.)  118  Fed.  778,  Involved  an 
ordinance  substantially  the  same  as  the  ordi- 
nance In  the  Bodiester  t.  West  Case.  The 
ordinance  did  not  limit  the  erection  of  bin- 
boards  to  a  height  of  seven  feet,  but  prohib- 
ited the  erection  of  such  structures  to  a 
height  of  more  than  seven  feet  without  a  per- 
mit from  the  common  council.  If  the  Bo* 
Chester  and  Buffalo  ordinances  had  absolute* 
ly  limited  billboards  and  structures  designed 
for  advertising  purposes  to  the  heights  des- 
Ignated,  and  bad  likewise  prohibited  any  por- 
tion of ^  such  structures  to  be  within  10  feet 
of  any 'street,  avenue,  or  alley  line,  or  with- 
in 10  feet  of  any  other  building  or  structure. 
It  Is  very  apparent  from  other  dedslwis  of 
the  courts  of  New  York  state  that  th^ 
would  not  have  been  upheld.  In  People  v. 
Oreen,  85  App.  Dlv.  400,  406,  83  N.  T.  Supp. 
4G0,  464,  In  speaking  of  the  case  of  Rochester 
V.  West,  supra;  It  Is  said:  "All  that  was 
held  In  tha£  case  was  that  the  Legislature 
had  power  to  confer  upon  the  municipal  cor^ 
poratlon  authority  to  regulate  boards  erected 
for  the  purpose  of  bill  posting  so  far  as  such 
legislation  was  necessary  to  the  safety  or 
welfare  of  the  Inhabitants  of  the  city  or 
persons  passing  along  the  streets."  People 
ex  rel.  v.  Murphy  Involved  an  ordinance  re- 
stricting the  belght  ot  sky  signs  for  adver- 
tising purposes  to  nine  feet,  and  was  upheld 
by  the  Supreme  Court  of  New  Tork,  Special 
Term.  60  Misc.  Rep.  536, 113  N.  T.  Supp.  834. 
The  case  was  then  consldwed  bf  the  App^- 
late  Division  of  the  Supr^iw  Oonit— 129 


App.  Div.  260,  118  N.  T.  Supp.  855 — where 
the  Special  Term  decision  was  reversed  and 
the  ordinance  held  void.  Tha  opinion  consid- 
ers and  explains  the  cases  of  Rochester  v. 
West,  supra.  Gunning  System  v.  Buffalo,  su- 
pra, and  Whitmler  v.  Buffalo,  supra.  In  the 
ft>Ilowlng  language:  "In  the  Rochester  Case 
the  ordinance  was  not  prohibitive  of  bill- 
boards more  than  six  feet  In  height  It  per- 
mitted them  up  to  that  height  to  be  erected 
without  any  permit  at  aU,  but  provided  that 
billboards  exceeding  that  height  might  not 
be  erected  *w4thout  the  permission  of  the 
common  council,'  and  the  ordinance  prescrib- 
ed the  procedure  to  be  tbllowed  In  applying 
for  sndi  permission.  The  ctnajdalnt  against 
the  defendant  In  that  case  was  not  that  he 
erected  a  billboard  more  than  six  feet  h^h, 
but  that  he  did  so  without  having  an>Ued 
for,  anc(  obtained  the  oonaoit  of  the  common 
council.  In  the  two  cases  arising  In  tba  dty 
of  Buffalo  the  ordinance  did  not  pndilbit  the 
erection  of  billboards  over  seven  fyet  lilgh. 
but  prescribed  that  over  that  height  ttey 
could  only  be  erected  wlt|i  the  pnmdsston  of 
the  common  council.  See  report  of  the  case 
In  Gunning  B^rtem  ▼.  City  of  Buffalo,  62 
App.  Dlv.  487  [71  N.  T.  Supp.  165],  where  the 
ordinance  Is  set  forth  In  full."  Pe(9lft  ex.  reL 
T.  Hurphy,  snpra,  was  carried  to  the  Court  of 
Appeals  0S6  N.  T.  126,  88  N.  SL  17.  21  L. 
R.  A.  [N.  S.}  785),  the  hl^^est  judicial  tribun- 
al of  that  state,  where  the  dedston  of  the  Ap- 
pellate DivlsIoQ  of  the  Suprone  Court  dedar* 
Ing  the  ordinance  Invalid  was  upheld.  The 
opinion,  whldi  appears  to  be  the  latest  ex- 
pression of  the  courts  of  that  state  on  the 
subject,  distinguishes  and  explains  the  Ro- 
chester-West Case,  dtes  and  quotes  with  ap- 
proval Commonwealth  ▼.  Boston  Ad.  Oa., 
snpra,  Bryan  r.  City  of  Chester,  supra, 
Crawford  v.  City  of  ^n>peka,  supra,  City  ot 
Passaic  V.  Patterson  Bill  Posting  Co.,  supra, 
and  other  authorities  analogous  In  prlndple, 
and  announces  the  doctrine  we  have  adopted 
In  this  case. 

The  only  other  case  dted  upon  this  point 
which  we  deem  necessary  to  notice  Is  In  re 
Wllshlre  (C.  C)  103  Fed.  620.  Involving  an 
ordinance  enacted  by  the  dty  of  Los  Angeles 
limiting  the  height  of  billboards  to  six  feet 
One  Wllshlre  was  arrested  for  a  violation  of 
the  ordinance,  and  asked  for  a  writ  of  ha- 
beas corpus  In  the  federal  court  of  that  dis- 
trict The  court  denied  the  writ  upon  the  as- 
sumption or  finding  that  "th^  [billboards] 
are  usually.  If  not  Invariably,  cheap  and  flim- 
sy affairs,  constructed  of  wood."  If  they 
were  "cheap  and  flimsy  affairs,  constructed 
ot  wood,"  they  might  possibly  be  dangerous 
and  might  be  so  limited  in  size,  and,  upon 
the  assumption  or  finding  of  the  court  that 
they  were  of  such  character,  the  decision 
might  be  sustained.  But  the  prohibition  of 
the  erection  of  billboards  or  structures  de* 
signed  tor  advertising  purposes  without  ro- 
gud  to  ttwl'  diaraetv  and  safety,  and  tlM 
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reqalrements  tbat  such  structures  shall  not 
be  "wlthla  ten  feet  ot  any  bulldlnif,  street, 
aT«3ae  or  lot  Une,"  la  an  entirely  different 
matter.  Certain  it  is  that  the  reasoning  In 
the  Wllshire  Case  apparently  sustains  the 
city's  contentioDt  but  it  does  not  appear  that 
the  case  was  ever  carried  b^ond  the  nisi 
prius  court,  and  It  seems  In  Vamey  t.  Wil- 
liams, supra^  decided  by  the  Supreme  Court 
of  CaUfomia,  the  doctrine  of  the  Wllshire 
Case  is  'Wholly  disregarded,  and  Its  force  and 
effect  nullified.  But,  be  that  as  It  may,  we 
consider  the  Wllshire  Case  as  standing  alone, 
and  opposed  to  all  the  authorities,  erroneous 
in  its  logic  and  condaslons,  and,  not  being 
the  announcement  of  a  court  Of  last  x^ort. 
should  have  but  little  weight 

Nor  can  the  governing  body  of  a  munlcIpaU 
ity  commit  the  exercise  of  its  legislative  dis- 
cretion to  property  owners  or  other  private 
persons.  Indeed,  this  feature  of  the  ordi- 
nance Is  admitted  by  counsel  to  be  Invalid, 
and  was  so  held  by  the  trial  court.  Neither 
can  the  dty  Intrust  such  power  to  the  ca- 
price of  any  of  its  officers,  nor  can  it  reserve 
to  itself  in  Its  administrative,  rather  than 
its  legislative  capacity,  au  absolute  or  des- 
potic power  to  grant  or  refuse  permits  of  the 
character  in  question  In  particular  cases,  and 
in  the  absence  of,  or  without  reference  to, 
prescribed  and  duly  enacted  rules  and  regu- 
lattons.  Denver  v.  Rogers,  supra;  May  v. 
People,  1  Colo.  App.  157,  159,  27  Pac  1010  j 
State  ex  rel.  v.  Withnell,  78  Neb.  33,  110  N. 
W.  680,  8  U  R.  A-  (N.  S.)  91S,  982,  126  Am. 
St.  Rep.  586;  Ylck  Wo  v.  Hopkins,  118  U.  S. 
S56.  6  Sup.  Ot  1064,  80  L.  Ed.  220 ;  Ex  parte 
Sing  Jjee,  96  OaL  854,  31  Pac.  246,  24  L.  R. 
^  195,  31  Am.  St.  Rep.  218.  In  May  t.  Feo- 
plev  SDpra,  the  court  liad  under  consideration 
an  ordinance  prohibiting  under  penalty  pre- 
scribed any  person  killing  or  dressing  cattle, 
ete;,  or  stean^g  or  roiderlng  lard,  or  tallow, 
or  storing  green  or  dry  hides  or  pelts,  within 
the  city  (Ht  Trinidad  without  permission  from 
the  ooondl.  The  court  says :  "This  or- 
dlnance  does  not  purport  to  declare  the  stor- 
ing of  hidea  and  p^ts  Mthin  the  city  limits 
a  nuisance,  but  does  assume  that  the  dty 
council  may  prohibit  by  declining  permission 
or  may  grant  permission,  as  their  inclination 
may  prompt  They  may  go  so  far  as  to  say 
that  one  Individual  may  exercise  the  priv- 
ily, and  that  another  equally  respectable 
shall  not  •  •  •  Taking  this  view,  then, 
of  the  ordinance,  I  can  reach  no  other  conclu- 
sion than  that  it  does  not  come  wltbln  the 
authority  conferred  by  tlie  general  laws  «p- 
on  a  munidpallty,  and  that  It  Is  discrimi- 
nating. It  Is  true  that  It  may  be  said  the 
city  council  might  not  discriminate  in  favor 
of  one  against  another,  but  that  they  have 
reserved  to  themselves  the  power  to  so  do 
cannot  be  denied;  and  also  tbat  tbey  liave 
teserred  the  right  to  determine  when,  where, 


and  by  whom  such  an  enterprise  may  be  con- 
ducted cannot  be  disputed."  It  appears  that 
the  ordinance  here  under  consideration  has 
no  real  or  substantial  relation  to  the  protec- 
tion of  the  public  health,  the  public  morals, 
or  the  public  safety,  and  Imposes  an  unneces- 
sary and  unreasonable  restriction  upon  the 
use  of  prlTate  property.  It  commits,  In  some 
Instances,  the  exercise  of  the  munidpallty's 
legislative  discretion  to  property  owners  and 
residents,  and  in  others  Intrusts  such  power 
to  the  caprice  of  certain  of  its  officers,  and 
vests  in  them  an  absolute  or  despotic  povrer 
to  grant  refuse,  or  revoke  the  right  to  car- 
ry on  an  ordinary  legitimate  business.  The 
Judgment  la  therefore  rerersed,  and  tlie  cause 
remanded. 
Judgment  reversed. 
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OEIGER  V.  KI&ER. 
(Supreme  Court  of  Colorado.    Teb.  7,  1910.) 

1.  Bbokebs  ({  82*)— AcmoH  tob  COXPEHaA- 
TION— VABIANOE. 

Where,  In  an  action  by  a  broker  for  commis- 
sions, the  complaint  alleged  that  he  was  em- 
ployed to  procure  a  porchaaer  of  real  estate  for 
a  commission,  on  condition  that  plaintiff  would 
at  once  advise  the  purchaser  to  give  the  seller 
a  contract  for  the  coastructloQ  <^  a  bnildiag  on 
the  premises,  but  that,  unless  the  seller  got 
such  contract,  the  plaintiff  should  receive  noth- 
ing, and  tliat  the  purchaser  awarded  to  ^  the 
owner  such  a  contract,  and  the  broker  testified 
that  the  owner  informed  him  that  If  he  induced 
the  purchaser  to  award  to  the  owner  a  contract 
to  erect  a  building,  a  specified  sum  would  be 
paid  as  commission,  otherwise  do  commiBsioo 
would  be  paid,  the  subsequent  testimony  of  the 
broker  that  nothing  was  said  as  to  his  advising 
the  purchaser  to  build  did  not  create  a  va- 
riance between  the  pleading  and  the  proof,  but 
at  most,  only  varied  the  terms  of  the  contract 
relating  to  the  same  transaction,  and  the  owner 
was  not  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Broker^ 
Cent.  Dig.  8  103;  Dec  Dig.  I  82.*] 

2.  Appeal  and  Ebbob  (I  1170*)— Hauless 
Ebbob— Vabiance. 

The  judgment  could  not  be  reversed  on  ac* 
count  of  variance;  Mills*  Ann.  Code,  {  78,  pro- 
viding that  no  judgment  shall  be  reversed  for 
any  error  not  affecting  the  suBstantlal  rights  ci 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  ||  4540-4545;  Dec.  Dig.  9  1170.*] 

3.  Bbokebs  «  48*) —Contracts— Tn«  of 
Pebfobmarce. 

A  broker  employed  to  procure  a  pnrchaser 
for  a  commission  under  a  contract  which  fixes 
no  time  for  the  performance  thereof  gives  the 
broker  a  reasonable  time  within  which  to  per^ 
form,  and,  In  determining  what  Is  a  reasonable 
time,  the  diligence  used,  the  natore  of  the  con- 
tract and  the  reason  It  was  not  peiformed  at 
an  earlier  date  must  be  considered. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  65 ;  Dec.  Dig.  8  48.*] 

4.  Bbokebs  (S  48*)  —  Contbaotb  —  Time  ot 
Perfobuance. 

A  broker  employed  to  procure  a  purchaser 
for  a  commission  in  the  event  he  induced  the 
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pnichaser  to  award  to  the  owner  a  contract  for 
the  election  of  a  building  on  the  preniises  pro- 
cared  a  purchaMr,  who  10  monthe  thereafter 
awarded  to  the  owner  a  contract  for  the  erec- 
tion of  a  building.  The  imrchofler  contemplat- 
ed buiidlUK. shortly  after  the  purchase,  but  she 
wae  taken  111  and  wa*  obliged  to  go  away,  and 
did  not  return  for  some  months.  Shortly  aft- 
er her  return  she  had  a  convenation  wlUi  the 
broker,  who  advised  her  to  buiid,  and  she  con- 
cluded to  do  so  and  awarded  the  owner  the  con- 
tract. Held,  that  the  broker  perfonned  his 
agreement  within  a  reasonable  time,  entitling 
him  to  the  commlesion. 

[Ed.  Note.— For  other  cases,  eee  BrokerB, 
Cent.  Dig.  |  65 ;  Dec  Dig.  %  48.*] 

6.  Apfeai,  and  Ebboe  (|  1011*)— IlnDinos— 

CONCLDSIVSNESB. 

It  ie  the  province  of  the  trial  court  to  de- 
termine issues  of  fact  on  confilrtlng  evidence, 
and  a  finding  baaed  on  such  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  (  3983 ;  Dec  Dig.  S  1011.»] 

6.  Appeal  and  EbrobJS  10S3*)— Haruless 
Erbob  —  Ebboheoub  EaccLusiON  OF  Evi- 
dence. • 

The  error  in  sustaining  an  objection  to  a 
question  asked  a  witness  la  cured  by  subsequent- 
ly permitting  the  Question  to  be  answered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  4200-4203;  Dec.  Dig.  ! 
1058.*] 

7.  Brokebs  (I  63*)  —  CouKiseaoNS  —  When 
Eabned. 

A  broker  employed  to  procure  a  purchaser 
for  a  commission  baaed  on  a  per  cent,  of  the 
purchase  price  must,  to  recover  ^e  commiseioD, 
show  that  be  was  the  efficient  cause  of  the  sale. 

[Ed.  Note,:— For  other  eases,  see  Brokers, 
Cent.  Dig.  fi  74 ;  Dea  Dig.  |  58.*] 

&  Brokers  ({  67*)— CoioaBSXONs  — When 
Earned. 

An  owner  listed  his  property  with  a  broker 
for  sale.  The  broker  interested  third  persons 
in  the  property,  who  subsequently  purchased  it. 
He  notified  the  owner  of  their  offer.  At  first 
the  owner  refused  to  consider  property  offered 
in  trade,  but  within  a  short  time  be  accepted 
the  same  and  concluded  a  sale  to  the  third  per- 
sons. Held,  that  the  broker  was  the  efficient 
agent  In  bringing  about  the  negotiations  ctil- 
minatlng  in  a  sale,  entitling  him  to  commis- 
sions, though  the  sale  was  concluded  on  terms 
variant  from  those  namett  by  the  owner  when 
listing  the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  IS  66,  67;  Dec.  Dig.  S  97.*] 

9;.  ETIDENOK     (I     142*)  —  COKPENRATION  — 

Amount.  * 

In  an  action  for  reasonable  compensation 
by  a  broker  employed  to  sell  real  estate,  who 
efFectfl  a  sale,  the  usual  commissions  charged  by 
others  engaged  In  a  like  vocation  is  competent 
evidence  to  ascertain  what  sodi  compensation 
should  be. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  422;  Dec.  Dig.  I  142.*] 

10.  Evidence  (S  472*)— Opinion  Etidencs— 
Matters  Dibectlt  in  Issue. 

The  question  of  whether  a  hroker  employed 
to  procure  a  purchaser  waa  the  efficient  cause 
of  the  sale,  or  whether  the  means  employed  by 

Sim  and  his  efforts  resulted  in  a  sale,  must  be 
educed  from  the  facts  relating  to  the  transac- 
tion, and  not  from  the  conclusion  of  a  witness. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2186,  2187;  Dec.  Dig.  |  472.*] 


Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  John  I.  Mullins,  Judge. 

Action  by  George  F.  Klser  acainst  Johi^ 
Oelger.   From  a  Judgment  for  plain tUt, 
fendant  appeals.  Affirmed. 

Bent],  Bassel,  for  aroellRitt  Allen  ft  Web- 
ster, for  ai>pellee. 

GABBERT,  J.  Appellee,  as  plaintiff, 
brought  suit  against  appellant  upon  two- 
causes  of  action.  In  the  first  be  averred  that 
he  was  a  real  estate  agent  and  broker,  car- 
rying OD  that  business  ia  the  dty  of  Denver^ 
and  as  such  engaged  In  selling  and  exchan- 
ging real  estate;  that  defendant  employed 
bim  to  negotiate  a  sale  of  specified  property 
to  a  Mrs.  Fink,  with  the  express  understand- 
ing that  no  commission  should  be  paid  for 
the  sale,  but  that  In  the  event  the  plaintiff 
would  adTlse  the  grantee  to  construct  a 
dwelling  upon  the  premises  sold,  and  a  dwell- 
ing house  should  be  constructed  thereon,  and 
defendant,  who  was  at  that  time  engaged  lit 
contracting  and  building,  should  be  awarded 
the  contract  for  coi^tructlng  such  dwelling 
bonse,  that  then  the  sum  of  $150  was  to  be 
paid  by  the  defendant  to  him  for  the  sale  of 
the  proiierty  and  for  advising  the  grantee  to- 
construct  a  dwelling  bouse  thereon.  He  then 
avers  that;  through  bis  agency  be  sold  the- 
property  to  Mrs,  Fink,  advised  her  to  con- 
struct a  dwelling  house  thereon,  which  she- 
did,  the  contract  therefor  being  awarded  .the 
defendant  as  a  builder  and  contractor.  For 
a  second  cause  of  action  he  allied  that  the 
defendant  employed  him  In  his  capacity  of 
real  estate  broker  and  agent  to  find  a  pur- 
chaser for  specified  lots  in  the  city  of  Den- 
ver; that  by  the  terms  of  the  agency  plain-* 
tiff  was  to  find  for  the  defendant  a  purchas- 
er able,  ready,  and  willing  to  purchase  or 
exchange  real  estate  for  such  property  at  a 
valuation  of  about  $5,000;  that  thereafter  h» 
procured  a  purchaser  for  the  property  wha 
offered  to  exchange  certain  lota  in  South 
Denver  at  a  valuation  of  $1,400,  and  to  take- 
the  premises  subject  to  a  mwtgage  of  about 
$2,700  thereon,  and  pay  tbe  balance  in  cash  ; 
that  he,  the  plaintiff,  presented  this  purcdias- 
er  to  tbe  defendant,  and  shortly  thereafter 
the  defendant  sold  and  exchanged  to  auc^ 
purchaser,  <me  Eugene  B.  Lemon,  tbe  premis- 
es listed  with  blm  for  exchange  and  sale, 
whereby  he  became  entitled  to  a  reasonable 
compensation  and  commlsalbn,  which  he 
avers  Is  $187.50.  As  a  defense  to  the  first 
cause  of  action,  defendant  averred  that  plain- 
tiff was  to  receive  but  $50  as  a  commission 
in  effecting  a  sale  of  tbe  premises  described 
in  his  complaint,  and  other  properties,  and 
that  this  transaction  constituted  but  a  single 
deal,  for  which  plaintiff  was  paid  In  full.  As 
a  further  defense  to  the  first  cause  of  action, 
he  averred  that  shortly  after  the  sale  of  the 
premises  mentioned  by  plaintiff  an  arrange- 
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ment  was  made  wiiereby  the  defraidant  waft  to 
{117  him  tbe  sum  of  $50  upon  condition  that 
be  mold  at  once,  and  wittiont  delay,  advlae 
jIn,  Flak  to  award  him  a  contract  f«-  the 
«mrtniedMi  of  a  dwelling  hooae  on  the  lots 
■KOdoiKd  hi  plalntUTs  ctKnplaint,  and  that 
such  contract  be,  and  without  delay,  award- 
ed to  him.  He  then  vrm  that  he  was  anh- 
Mqoently  awarded  a  contract  by  Mrs.  Fink 
to  coDstnict  a  honae  on  theae  lota,  but  aveta 
tbit  ptalDtur  did  not  at  tmee  and  without  de- 
]ij  adrise  Mia.  Flnlc  to  award  blm  a  con- 
inrt  tberefor,  and  for  that  reason  plaintiff 
failed  to  perform  his  part  of  the  agreement 
Tbe  aiisw^  to  the  second  cause  of  action  Is, 
in  effect,  a  general  denial.  Plaintiff  rolled 
lo  tlie  answer,  denying  tbe  afflrmatlve  auc- 
tions therein.  On  tbe  Issnes  thus  made  there 
TM  a  trial  to  the  court  without  the  Inter- 
ration  of  a  Jury,  with  the  result  that  jadg- 
Diait  was  rendered  for  i^alntlff  In  the  sum 
ef  {337.50.  The  defendant  appeals, 

Tbe  first  assignment  of  error  is  based  upon 
tbe  ground  that  tbere  was  a  variance  between 
tie  auctions  and  proof  with  respect  to  the 
int  cause  Of  action.  It  was  alleged  in  the 
nnplalDt  tbat  plaintiff  was  to  advise  the 
putee  to  construct  a  dwelling  on  the  lots 
At  purchased  as  a  condition  to  receiving  a 
fliiDmlsBlon,  and  It  is  contended  that  there 
<u  a  rarlance  between  this  allegation  and 
proof  because  plaintiff  teetlfled:  "No; 
tbere  wasat  anything  aaid  as  to  my  advising 
tbe  bnUding."  It  appears  from  the  testimony 
tbit  tlie  property  was  sold  for  a  less  sum 
tbui  It  had  been  listed  for  with  plaintiff,  and 
far  this  reason  the  defendant  objected  to 
Plains  any  commission.  Plaintiff  testified 
ibatdefmdant  said  to  blm:  "  *If  yon  will  get 
a  contract  to  build  the  house,  I  will  pay 
!vG  tiie  cmnmlssion.'  I  BBya:  'How  much 
ttfliBlarion?'  'Well,*  he  says,  'I  will  give  you 
tISOIf  1  get  the  contract  to  build  tbe  house' ; 
«»!  be  says,  'If  I  don't  get  the  contract  to 
tarTd  the  bouse,  of  course,  you  get  nothing.* 
1  told  him  I  would  take  it  on  those  terms." 
It  was  following  this  testimony  that  plaintiff 
Pitied  nothing  was  said  as  to  bis  advising 
^  Fink  to  build.  If  tbere  was  a  variance, 
flvdrfoidant  cannot  complain.  Hie  evidence 
*tddi  it  la  claimed  varies  from  the  allega- 
^  of  the  complaint  did  not  refer  to  a  dif- 
hmt  contract  from  tbat  declared  upon. 
^  most  tbat  can  be  claimed  Is  that  it  va- 
tbe  terms  of  such  contract,  bnt  it  related 
^  the  same  tranaaction.  This  difference 
tnld  not  In  such  circumstances  have  misled 

nirinlaed  the  defendant,  or  iriaced  him  at 
nrdteBdvantage.  Otrr  Code  (section  78)  pro- 
*Ua  tbat  DO  Judgment  shall  be  reversed  or 
^tttta  for  any  error  or  defect  in  tlie  plead- 
^  wfaldi  does  not  affect  the  subigtantlal 
of  the  partlea.  It  has  frequently  been 
^ettnalaed  that  a  variance  in  the  evidence 
^  tbe  pleadings  whldi  does  not  Injorioua- 
i'tAct  the  nibstantlal  rigbta  of  the  adverse 
fmr  b  not  reversible  error.  Salacar  T.  Tay- 


lor, 18  Golo.  63a  38  Pac  889:  Ooe  t.  Waters, 
7  Cola  App.  SOS,  43  Pac.  156. 

It  appears  from  the  testimony  that  Mrs. 
rink  did  not  conclude  to  build  nor  was  a  cm- 
tract  therefor  awarded  to  tbe  defendant  until 
about  10  months  after  abe  imndiased,  and,  al- 
though It  appears  from  the  evidence  that 
plaintiff  did  advise  her  to  build,  and  there  is 
testinkony  to  tbe  effect  that  through  his  ef- 
forts she  was  induced  to  bnild  and  employ 
the  defendant  to  erect  tbe  building.  It  is 
claimed  tbat  because  of  tbe  lapse  of  time  the 
defendant  was  not  bound  by  bis  arrangement 
with  the  f^aintiff  because  be  had  not  per- 
formed hlB  part  of  the  agreement  within  a 
reasonable  time.  The  question  as  to  what  la 
a  reasonable  time  for  the  perftnmance  of  a 
Mmtract  which  Axes  no  time  for  its  perform- 
ance dqMids  upon  its  nature  and  the  partlo> 
niar  drcumstancea.  In  deddii^  whether  an 
undertaking  bas  been  performed  within  a 
reasonable  time,  the  diligence  used,  the  na- 
ture of  the  contract  aud  the  rteson  it  was 
not  performed  at  an  earlier  date  should  be 
coQsIdM^  9  Cyc.  613.  It  appears  that  ICn. 
Fink  contemplated  bnildlng  shortly  after  she 
consummated  tbe  purdiase  of  the  lots,  but, 
having  been  taken  111,  was  obliged  to  go  East, 
and  did  not  return  for  aome  mimUis.  Very 
shortly  after  her  return,  die  had  a  conversa- 
tion with  the  idaintlff,  who  adi^Kd  her  to 
build;  that  she  concluded  to  do  so,  and  made 
and  entered  into  an  arrangement  with  the 
defendant  to  construct  a  building  upon  the 
lots.  In  these  circumstances  we  thhifc  it  ap- 
peara  that  plaintiff  was  diligent  In  perform- 
ing his  part  of  tbe  contract ;  that  the  delay 
of  Mrs.  Sink  in  making  up  her  mind  to  buUd 
and  award  the  contract  to  tbe  defendant  was 
not  caused  by  any  lack  of  effort  on  the  part 
of  the  plaintiff;  and  tbat  the  defense  of  a 
failure  on  his  part  to  perform  faia  agreement 
within  a  reasMiable  time  was  not  estaldished. 

The  next  point  made  Is  tbat  the  court  erred 
In  finding  in  flavor  of  plaintiff  on  the  first 
cause  of  action,  because  the  evldmce  is  in- 
suRlclent  to  suf^rt  such  finding.  In  support 
of  this  ctmtenttfHi,  counsel  urge  that,  in  order 
to  entitle  plaintiff  to  a  recovery,  it  was  nec- 
essary toe  the  evidence  to  establish  that  the 
contract  as  declared  upon  was  entered  into, 
and  that  plaintiff  complied  with  its  terms. 
Regarding  the  contract,  there  can  be  no 
doubt,  except  as  to  the  amount  which  tbe  de- 
fendant agreed  to  pay,  and  tbe  time  within 
which  plaintiff  was  to  perform ;  for  defend- 
ant in  bis  answor  and  testimony  admits  tbnt 
a  contract  was  entered  into  between  hlms^ 
and  the  idaintlff,  but  Alleged  he  was  ouly  to 
pay  $30  instead  of  $150,  provided  plaintiff 
would  at  once  advise  Mrs.  Fink  to  build,  and 
he  secured  the  contract  for  ibe  stmcture 
without  delay.  The  raal  issne  betweei  the 
parties  was  with  remmct  to  the  terms  sind 
conditions  of  the  contract  Bach  testified  on 
this  subject  According  to  tbe  evidence,  Mrs. 
Fink  did  build,  and  the  defendant  was 
awarded  tbe  contract  Plaintiff  testified  tbat 
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he  adrlaed  Mrs.  Fink  to  bolld.  Bhe  appean 
to  hare  followed  hia  advice.  Whatever  con- 
flict there  was  in  the  testimony  m  the  con- 
troverted  qneatlons  of  t&ct  was  resolved  by 
the  trial  court  ta  favor  of  the  plaintiff. 

Onr  attention  Is  also  called  to  drcomstan- 
ces  which,  It  is  nrged,  make  It  appear  that 
the  testimony  of  plaintiff  Is  improbable  It 
is  the  peculiar  province  of  the  trial  court  to 
determine  the  issues  of  fact  between  the  par^ 
ties  litigant  on  conflicting  evidence,  or  on  evi- 
dence from  which  different  toucIu^ods  might 
properly  be  deduced.  In  such  drcumstances 
it  Is  not  error  to  find  in  favor  of  one  instead 
of  the  other.  If  there  Is  substantial  evidence 
to  suiH>ort  the  finding  made,  m  from  which 
conelnsions  can  fairly  be  deduced  to  support 
such  finding,  It  will  not  be  disturbed  on  re- 
view. The  reason  for  this  rule  is  so  well  un- 
derstood that  it  win  not  be  necessary  to  dis- 
cuss or  cite  authorities  supporting  it  A  find- 
ing of  fact  based  on  conflicting  evidence  or 
upon  testimony  f r(»n  which  different  condn- 
slons  might  bara  been  deduced  cumot  be  set 
aside  merely  because  the  trial  court  might 
have  found  differently,  provided  Uiere  is  sub- 
stantial tesdUKHV  to  sovport  that  made.  On 
the  cross-examination  of  plaintiff.  It  vras 
soi^bt  to  show  that  he  had  been  paid  his 
commls8i<m  for  the  sale  of  the  lots  to  Mrs. 
Fink  in  connection  with  another  transaction, 
and  he  was  asked  If  be  had  not  received  his 
commission  fbr  making  that  tradb  This 
question  was  6b]ected  to,  and  the  objection 
sustained.  BuhMqumtly  it  aKKars  to  have 
been  answered.  If  an  objection  tp  a  question 
is  improperly  sustained,  the  error  la  cured 
by  permitting  It  to  be  answered  later. 

As  to  the  second  cause  of  acti(«i,  it  is  con- 
tendied  that  under  the  law  and  evidence 
plaintiff  was  not  entitled  to  recover.  Accord- 
ing to  the  evidence  on  the  part  of  the  plain- 
tiff, the  defendant  listed  wltii  him  the  lots 
mentioned  in  the  second  cause  of  action  for 
sale  at  the  price  of  about  $5,000;  that  there 
was  a  mortgage  <m  the  property  tar  about 
92,750;  that  the  defendant  stated  to  plaintiff 
that  he  might  consider  good  lots  in  trade,  but 
preferred  cash.  Plaintiff  advertised  the 
property  for  sale,  and  induced  a  Mrs.  Shep- 
pard  and  her  father,  Mr.  Lemon,  to  make  an 
offer.  In  part  payment  they  offered  lots  in 
SonUi  Denver.  Plaintiff  notified  the  defend- 
ant of  this  offer,  who  said  he  did  not  want  to 
trade  for  lots  In  that  locality.  Shortly  after, 
however,  he  did  make  a  sale  of  the  im^wrty 
to  these  parties,  taking  in  part  payment  the 
identical  lots  In  South  Denver.  The  condi- 
tions under  whldi  a  broker  empl<q«d  to  sdl 
m  trade  real  estate  becomes  entitled  to  his 
commission  have  been  vaxionsly  stated,  ac- 
cording to  the  variant  facts  to  be  considered. 
As  applied  to  the  case  at  bar,  the  rule  Is  that 
the  broker  whose  compensation  Is  to  be  a  per 
cent  of  the  purdiase  pric^  in  order  to  en- 
title  hlmsdf  to  a  commission,  must  make  it 
appear  that  he  was  the  ^dent  cause  of  the 
sals  or  trade.   Wheeler  v.  Beer^  45  Oslo. 


647, 101  Fac.  768  ;  0(fle  T.  Tbomburg,  4  Oolo. 
App.  95,  84  Pac.  1018;  lAwrence  v.  Wler,  8 
Colo.  Aiv.  401,  8S  Pac  646.  The  defendant 
listed  the  pn^»erty  with  idalntlff  for  sal&  It 
appears  that  plafntlfl  Intwested  the  party  or 
parties  in  the  propraty  who  subsequently 
purchased  it;  that  he  notified  the  dtfoidant 
of  thdr  offer ;  that,  although  at  first  defends 
ant  refused  to  consider  the  lota  offered  in 
trade,  be  did  within  a  stant  time  accept 
them,  and  conduded  a  sale  of  the  property 
to  the  parties  whom  the  plaintiff,  through 
hts  efforts  as  an  agent*  had  secured  as  pro- 
spective purchasers.  He  was  therefore  the 
effident  agent  in  bringing  about  negotiations 
between  the  owner  and  prospective  purchas- 
er which  culminated  in  a  sale.  The  terms 
and  conditions  of  the  transaction  may  have 
been  somewhat  different  from  those  named 
by  the  defendant  when  he  listed  the  pr<q>erty 
with  the  plaintiff,  but  they  were  snbstautial- 
ly  the  same  as  those  originally  stated  to  the 
plalntlft.  In  such  clrcumstancea  be  was  en- 
titled to  hla  compensation,  even  thoogh  the 
exchange  was  concluded  on  terms  variant 
from  those  named  by  defendant  when  he 
listed  the  pro[>eTty  with  plaintiff  for  sale. 
Knowles  V.  Harvey,  10  Cola  App.  9,  62  Pac. 
46;  Howe  V.  Werner,  7  Cola  Appi  6S0,  44 
Pac.  511. 

Over  the  objection  of  the  defendant,  the 
court  admitted  evidence  on  behalf  of  the 
plaintiff  for  the  purpose  of  showing  the  usual 
and  customary  cwnmlsalon  chafed  by  bro- 
kers In  the  dty  of  Denver  for  the  sale  of  real 
estate  eCfected  by  them.  The  reason  assign- 
ed In  support  of  this  objection  is  that  be- 
cause plaintiff  had  declared  In  his  complaint 
that  he  was  entitled  to  a  reasonable  compen- 
sation and  commission  for  effecting  a  sale  of 
the  pr<^>erty  that  this  testimony  was  not 
competent  to  establish  wbat  such  ctKopenaa- 
tlon  should  be.  In  an  action  for  reasonable 
compensation  by  a  broker  employed  to  sell 
real  estate  who  effects  a  sale,  the  ordinary 
and  usual  commissions  charged  by  others  en- 
gaged In  a  like  vocation  is  competent  for  the 
purpose  of  ascertaining  what  audi  compraisa- 
tlon  should  be.  Fleming  v.  WeUs,  45  CUa 
255,  101  Pac.  66. 

Lemon,  who  purchased  the  proper^,  was  a 
witness  on  bdialf  of  the  defendant  He  was 
asked  whetho-  or  not  plaintiff  was  in  any 
sense  Instrumraital  in  bringing  about  the 
trade  between  the  defendant  and  Wmsdf. 
The  question  was  objected  to  and  the  (Ejec- 
tion sustained.  There  was  no  errw  in  flils 
ruling.  The  question  ot  whether  or  not 
Idaintiff  was  ttas  efildent  agent  or  procuring 
cause  of  the  sale,  or  the  means  eu^Ioyed  by 
him  and  his  efforts  resulted  in  the  sale^  was 
one  to  be  deduced  from  the  facts  relating  to 
the  transaction,  and  not  tnm.  the  opinlcoL  or 
eondusI<m  of  a  wltnesa  Majestic  BfiCg.  Co. 
T.  Pueblo  Hardware  Co.,  6  Otdo.  A^k  4SU 
41  Pac.  887;  Uoffiatt  t.  Coming  U  Colo.  104, 
24  Poe  % 
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OAe  Jndgnwiit  of  flie  district  oomt  1m  af< 
firmed. 
Jndfmait  alBrmed. 

STBKLB^  a     and  WHITER  concnr. 


BEACH  T.  SCHROEDER  et  aL 
(Sapreme  Goort  of  Colondo.    Feb.  7,  1910.) 

1.  Appeai.  ahd  £bbob  (I  1002*>—COlll!UOT- 
vna  Evidence— G0ITCI.UBXVEKES8. 

A  jui7  finding  based  npon  conflicting  evi- 
dence la  conclusive  on  appeal. 

[EA.  Note^^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  8835;  Dec  Dig.  f  1002.*} 

2,  Evidence  (|  87S*)  —  DocuHEnTAar  Evi- 

OBKCB— FBOOF  of  ExXOUTIOR. 

In  an  action  by  the  seller  against  the  buyer 
to  recover  freight  charges  on  two  car  loads  of 
sheep,  where  there  was  ample  evidence  that  the 
freight  bills  constituted  the  contmct  under 
which  the  railroad  companv  transported  and 
delivered  the  animals,  auch  bills  were  admissi- 
ble to  show  the  freight  charges,  though  there 
was  no  proof  as  to  who  executed  them. 

[Ed.  Note^For  «ther  GaK&  see  EvldeoGe, 
Cent.  Dig.  I  ISSl ;  Dec.  Dir?  878.*] 

a  APPEAX.  AND  EBBOB  (j  1061*)— HABHLESS 

Ebrob— Etidencb. 

In  an  action  by  a  seller  against  the  buyer 
for  freight  charges  on  two  car  loads  of  sheep, 
defendant  conld  not  object  to  the  admission  of 
the  freight  bills  in  evidence  where  plaintiff  had 
preriouHy,  without  objection,  testified  specifical- 
ly to  the  amount  of  toe  freight,  which  was  tbe 
sum  designated  in  the  bill. 

[Ed.  Kote.— For  other  cases;  see  Appeal  and 
Error:  Cent.  Dig.  H  41dl-1170:  Dec.  Dig.  I 
1051.'] 

4.  Appeal  aitd  Ebbok  (|  10S3*)— Habuliss 

ZbtBOB— BTIDBNCE— ADinSBIBIUTT. 

Where  Indorsements  upm  the  freight  bills 
directed  the  railroad  company  to  transfer  the 
billing  to  defendant,  and  no  objection  was  made 
to  the  Introduction  <tf  the  bills  in  evidence  be- 
cause of  tbe  indorsements,  and  no  reference 
made  to  the  indorsements  nntU  on  redirect  ex- 
amination of  plaintiff,  and  he  explained  by 
whom  and  when  they  were  made,  It  was  not 
reversible  error  to  allow  the  explanation,  since 
the  bills  were  already  In  evidence,  and  it  did 
not  prejndice  defendant,  but  was  rather  to  bis 
advantage. 

[Ed.  Notev— For  other  cases,  see  Appeal  and 
Sraor,  Oeot.  Dig.  |  MM;  Dec.  Dig.  fl083.*] 

6.  Sales  f|  52*)— Pabties  to  CokTbact— Evi- 

DEHCB— AdUISSIBILITT. 

In  an  action  by  the  seller  against  the  buyer 
for  freight  Cbams  on  two  car  loads  of  sheep, 
In  whidi  defendant  claimed  that  tbe  sale  was 
made  to  a  packing  company  and  not  to  him, 
where  plaintiff  upon  cross-examination  had  tes- 
tified that  he  had  purchased  meat  of  tbe  packing 
company  at  Its  shop.  It  was  not  error  to  sus- 
tain objections  to  the  question  whether  the  bills 
therefor  were  made  out  against  him  in  the 
name  of  defendant,  and  if  he  knew  the  location 
of  tbe  company's  place  of  bueiness,  since  it  was 
immaterial  whether  the  bills  for  the  meat  pur- 
chased were  made  out  in  the  name  of  the  com- 
pany or  of  defendant,  nor  would  the  knowledge 
or  lack  of  knowledge  as  to  the  location  of  the 
company's  building  be  of  Importance. 

[Ed.  Note.— For  other  caseiL  see  Salei,  Gent. 
Dig.  i  120;  Dec.  Dig.  S  02.*] 


0.  Saus  (f  Iffi*)— Pabtzeb  to  CoirTBAOT— Evi- 
dence—Adhisbibiutt. 

It  was  not  error  to  sustain  objections  to 
questions  asked  defendant  whether  a  cbecA  sign- 
ed by  the  packing  company,  i>er  defendant,  was 
tbe  form  used  ^  the  company,  and  also  how 
the  company's  funds  were  kept  in  the  bank ; 
it  being  clearly  evident  that  the  check  was  the 
eheci  of  th«  company,  and  it  being  admitted 
that  It  was  recdved  by  plaintiff  as  payment 
upon  the  sheep. 

[Ed.  Note.— For  other  cases,  see  Sale*,  Cent. 
Dig.  i  126;  Dec.  Dig.  |  62.*] 

7.  Appeai.  and  Ebbob  (|  930*)- Review— Prb- 
stncptions  —  corsidebatidk  op  bvidenos 

BT  JTTBT. 

It  is  presamed  that  a  jury  conaJders  tbe 
evidence  in  its  entirety,  imspective  of  wheth- 
er it  is  the  first  or  last  brought  before  It 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  3755;  Dec.  Dig.  i  830.*] 

8.  Tbiaz.  (8  63*)— Evidence  uc  Riebvtial— 
Obioihai.  Testiuokt. 

Plaintiff,  in  rebuttal,  is  ctmflned  to  evi- 
dence In  reply  to  that  <n  Ids  oppoBent;  but 
the  court  has  the  power  to  penult  origiaal  t«s< 
timony  to  be  given. 

[Ed.  Mote^For  other  case^  see  Trial,  Gent 
Dig.  K  151-163;  De&  DigTl  63.*] 

9.  Appeal  and  Ebbob  (f  1017^— Habuless 

EBBOBt-EvIDENCB  in  ±UBDTrAI<— OsiGIIfAL 

TEsnilONT. 

While  courts  seldom  permit  parties  when 
giving  evidence  In  rebuttal  to  introduce  that 
which  ought  to  have  been  placed  before  tb« 
jury  when  they  were  making  out  their  own 
side  of  the  case,  a  departure  from  this  rule  Is 
not  reversible  error,  unless  It  appears  to  be  a 
great  abuse  of  discretion,  and  the  other  party 
was  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  41S2;  Dec;  Dig.  f  1017.*] 

10.  8iXE8  (I  SSB*)  — Etidercs  op  Fobmeb 

Sale— CoMPETENCT. 

In  an  action  by  a  seller  against  a  buyer 
for  freight  charges  on  two  car  loads  of  sheep, 
evidence  tending  to  show  a  former  sale  of  tbe 
particular  sheep  to  a  third  person  was  properly 
stricken  out  on  motion  as  incompetent,  since 
such  facts  had  no  legitimate  bearing  on  the  sale 
to  defendant 

[Ed.  Note.r— For  other  esses,  sea  Sales,  Gent 
Dig.  1 1M»;  Dec  Dig.  S  86a*] 

11.  ACCOBD  AKD  SaTISPACTION  (I  7*)— PaBT 

Patuent. 

Plaintiffs,  who  sold  sheep  to  defendant, 
claimed  that  defmdant  was  to  pay  the  freight 
charges.  Defendant  upon  ascertaining  the  num- 
ber of  the  sheep,  paid  the  amount  to  plaintiffs' 
agent  during  their  absence.  No  freight  bills  were 
then  presented,  or  mentioned,  and  no  question 
as  to  the  terms  of  the  contract  had  then  arisen. 
Tbe  agent  might  have  assumed  that  defendant 
would  pay  the  freight  direct  to  the  railroad 
company  or  later  settle  with  plaintiffs.  Held, 
that  receipt  of  the  check  might  properly  be 
considered  by  plaintiffs  as  payment  of  that  por- 
tion of  tbe  price  then  ascertainable,  and  it  did 
not  amount  to  a  eatisfactloa  of  a  disputed 
claim. 

[Ed.  Kote.— For  other  cases,  see  Accord  and 
Satisfacti<Mi,  Cent  Dig.  i  46;  Dec.  Dig.  S  7.*] 

12.  PBINCIPAL  AND  AOBHT  (t  171*)— RaTIFI- 
CATIOH— COUPBOUISE. 

Hie  principle  that  an  acceptance  of  the 
fruits  of  a  compToitalse  bj  every  principal  Is  a 
ratification  of  the  settlement  made  in  his  behalf 

has  no  application. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent.  Dig.  S  650;  Dee.  Dig.  1 17X.*] 
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18.  New  Tbul  (J  102*)— Nbwlt  Discotsbed 

E  V IDENCB— D ILIOKNCE. 

On  a  motitm  for  a  new  trial  on  the  ffioand 
of  newly  diMovered  evidence,  the  moving  partr 
■diould  show  that  the  evidence  conld  not,  with 
reasonable  dili^nce  have  been  discovered  in 
time  for  the  tnal,  and  also  show  the  diligence 
the  moving  part;  exercised  in  preparing  for 
trial,  how  the  new  evidence  was  dieoovered,  why 
It  was  not  discovered  before  the  trial,  and  sbch 
facta  as  make  it  clear  that  the  failure  to  pro- 
duce the  evidence  was  not  throagh  the  fault  or 
want  of  diligence  of  the  part;  seeking  a  new 
trial. 

[Ed.  Note.— Fot  other  case^  ae«  New  Trial, 
CenL  Dig.  H  210-214;  Dec.  Dig.  |  102*] 

Appeal  from  Larimer  County  Court;  C  V. 
BeusoD,  Judge. 

Action  by  F.  J.  Schroeder  and  B.  A.  Mc- 
Murray,  copartners  as  Schroeder  &  McMur- 
Tay,  against  Thomas  Beach.  Judgment  for 
plalntlfft,  and  defendant  appeals.  Affirmed. 

Annls  ft  Stow,  for  appellant 

WHITE,  J.  This  controversy  arises  over 
the  freight  charges  on  two  car  loads  of 
sheep  shipped  from  Denver  to  Ft.  CoIUns. 
Plaintiffs,  who  are  appellees  here,  claim  to 
have  sold  to  defendant  the  sheep  at  $2.65  per 
head,  plus  the  freight,  and  that  appellant 
failed  to  pay  the  freight  charges  as  agreed. 
Appellant,  on  the  other  hand,  contends  that 
the  Bbeep  were  purchased  at  the  rate  of  $2.66 
per  head;  that  no  mention  was  made  of 
freight;  and  that  the  sale  was  made  to  the 
Ft  Collins  Packing  Company,  a  corporation, 
and  not  to  him  personally.  The  case  was 
first  tried  before  a  Justice  of  the  peace,  re- 
sulting in  a  judgment  for  plaintiffs.  De- 
fendant thereupon  appealed  the  case  to  the 
county  court,  -where  It  was  tried  de  novo,  re- 
sulting in  a  like  Judgment  from  which  this 
appeal  is  prosecuted. 

The  foregoing  were  the  only  questions  In 
Issue  upon  the  trial  of  the  cause,  and  having 
been  submitted  to  a  Jury,  and  determined  in 
favor  of  plaintiffs,  and  against  defendant, 
upon  conflicting  testimony,  the  finding  is 
conclnsiTe  unless  error  intervened  In  the 
matters  hereinafter  mentioned. 

No  objections  are  urged  to  the  luBtmctions 
given,  so  we  assume  the  Jury  was  correctly 
advised  as  to  the  law  of  the  case.  Appellant 
eontends,  however,  that  the  court  committed 
reversible  error  In  the  admission,  rejection, 
and  striking  ont  of  certain  evidence,  and  In 
refusing  to  grant  a  new  trial. 

There  was  offered,  and  received,  in  evi- 
dence freight  bills,  which  plaintiffs  testified 
were  the  freight  bills  they  received  from, 
and  were  required  to,  and  did  pay,  the  rail- 
road company  for  the  shipment  of  said 
sheep.  It  was  objected  that  these  bills,  as 
evidence,  were  Incompetent,  Irrelevant,  and 
immaterial,  and  were  not  properly  identified. 
It  Is  now  claimed  that  there  was  no  evi- 
dence showing  by  whom  they  were  mad^  or 


that  they  are  trae  Btatementa  of  the  items 
contained  therein,  and  that  until  ench  facts 
were  established  the  bills  were  hean^,  and 
not  admlsidble  for  any  pnrpoea  It  la  qnlte 
true,  no  one  testified  to  the  actual  making  of 
the  bills;  hot  there  was  amide  erldence  to 
show  that  th^  constituted  the  ccmtracta  nn< 
der  which  the  railroad  company  recelTed. 
transported,  and  deUvered  the  animals. 
They  therefore  measnred  the  duties,  liabili- 
ties, and  rights  of  the  shippers  of  the  sheep 
and  tiie  railroad  company,  and  were  the 
very  Instrnments  the  latter  used  in  exacting 
of  the  shippers  the  paymoit  of  the  freight 
By  whom  they  were  made  was  wholly  im- 
material. They  were  clearly  admlssihle  In 
evidence  In  thfii  case,  and  constltated,  at 
least,  prima  fade  evidence  of  what  the 
freight  which  defendant  agreed  to  pay,  ac> 
tnally  was.  Moreover,  before  their  admis- 
sion in  evidence,  plaintiff  Schroeder,  with- 
out objection,  had  testified  specifically  to  the 
amount  of  the  freight  which  was  the  Identic- 
al sum  designated  In  the  bills. 

Upon  the  back  of  the  freight  bills  had 
been  written  an  order  or  direction  to  the 
railroad  company  to  "transfer  this  billing  on 
sheep  to  Tom  Beach."  These  directions 
were  written,  and  signed  by  one  of  the  plain- 
tiffs abont  six  weeks  after  the  shipment  of 
the  sheep,  and  it  Is  contended  that  the  court 
committed  reversible  error  in  permitting  said 
Indorsements,  and  by  whom  they  were  made, 
to  go  to  the  Jury.  No  objections  were  made 
to  the  introduction  of  the  bills  In  evidence 
because  of  the  indorsements  written  there- 
on. In  fact  no  reference  was  made  to  snctt 
Indorsements  until  in  redirect  examination 
of  plaintiff  IiIcMurray,  when  he  was  asked 
to,  and  over  objections  interposed  did,  ex- 
plain by  whom  and  when  such  Indorsements 
were  made.  As  the  bills  were  already  In 
evidence,  we  think  permitting  the  explana- 
tion does  not  constitute  reversible  error.  It 
In  no  wise  prejudiced  defendant,  bat  waa 
rather  to  his  advantage.  The  jury  could 
properly  have  been  instructed  that  the  in- 
dorsements could  not  affect  defendant  "bnt 
this  the  latter  did  not  request 

Upon  cross-examination  plaintiff  Schroed- 
er, after  testifying  that  he  had  purchased 
meat  of  the  Ft  Collins  Packing  Company  in 
the  latter's  shop,  was  asked  If  the  bills 
therefor  were  made  out  against  him  in  tlie 
name  of  Tom  Beach,  and  also  whether  be 
knew  the  location  of  said  company's  place 
of  business.   An  objection  to  these  qnestions 
was  sustained.  It  Is  argued  that  as  the  wit- 
ness had  testified  that  he  sold  the  sheep  to 
Tom  Beach,  and  the  latter  claimed  that  the 
sale  was  to  the  Ft  Collins  Packli«  Com- 
pany, the  qnestions  were  proper,  as  the  evi- 
dence was  In  direct  support  of  defendant's 
position.   We  are  unable  to  appreciate  tlie 
force  of  defendant's  contention  in  this  re- 
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■peet  It  Is  wholly  Immaterial  whether  the 
bCls  for  meat  purchasetl  were  made  out  In 
the  Dante  of  the  Ft  Golllna  Packing  Com- 
pan;,  or  In  tt»  name  of  Tom  Beach;  nor 
would  the  knowledge*  or  iMxk  of  knowledge, 
QD  the  part  of  witneaa,  as  to  the  location  of 
tbybolldlns  of  the  Ft  Collins  Packing  Com- 
pany, be  of  any  Importance  wbaterer  In  thla 
eontroTersy. 

D^ndant  was  asked  if  a  check  signed  by 
tbe  Ft  Collins  Packing  Company,  per  Tom 
Brach,  ^ven  In  payment  or  part  payment  of 
the  sheep,  was  the  form  of  check  used  by 
raid  company,  and  was  also  asked  how  tbe 
fands  of  that  company  were  kept  In  tbe 
bank.  Objections  were  Interposed  to  these 
questionB  and  sustained.  Connsel  say  that 
the  qnestion  of  who  owed  for  tbe  sbeep,  and 
who  sbonM,  and  did,  pay  for  them,  and,  if 
freight  was  due,  who  owed  for  that,  were 
material  matters.  Clearly,  such  matters  con- 
■tltDte  the  Tery  Issue  of  tbe  case;  bnt  we 
ire  unable  to  see  wherein  tbe  form  of  a 
rtieck  need  by  tbe  Ft.  Collins  Packing  Com- 
pany, or  how  that  company  kept  Its  funds 
in  tbe  bank,  or  whether  the  check  in  ques- 
tion was  the  nsnal  form  used  by  such  com- 
pany, in  any  wise  glres  enllghteDment  there- 
on. It  was  clearly  erldent  tbat  tbe  check  In 
question  ^ras  the  check  of  tbe  Ft  Collins 
Pa^lnK  Conapany,  and  It  was  admitted  tbat 
!t  was  received  by  plaintiffs  as  payment  np- 
(n  tbe  sheep  In  qnestion.  The  glrlng,  and 
tbe  receipt,  of  tbe  check  of  the  packing  com- 
piny,  as  a  payment  on  tbe  purchase  price  or 
t!ie  sheep,  was  a  circumstance  for  the  jury 
tD  consider  in  connection  with  all  other 
facts  and  circumstances  In  eridence.  Tbls 
^rcomstance,  however,  would  be  }ust  as 
rtrong  If  tbe  check  were  actually  the  check 
of  tbe  packing  company  and  tbat  company 
hai  never  need  such  form  before,  as  It  would 
bare  been  bad  no  other  form  ever  been  used. 
Tbe  same  is  true  whether  tbe  packing*  com- 
^anj  had  previously  kept  an  acconnt  in  a 
tank,  or  In  any  manner  whatsoever.  If  It 
Tare  tbe  check  of  tbe  company,  and  payment 
^as  received  tbereon,  it  established  certain 
fjcts.  and  those  alone,  to  wit  the  fact  of 
Myment  and  tbat  such  payment  was  by  a 
'«ck  of  said  company.  The  form  of  tbe 
■±.eck  and  tbe  manner  of  keeping  tbe  ac- 
wcBt  in  the  bank  In  no  wise  established,  or 
'TMed  to  establisb,  by  whom  -the  sheep  were 
pcrcbaaed. 

It  Is  said  error  Intervened  in  admitting  in 
evidence  on  rebuttal  the  testimony  of  two 
vftnesaes  for  tbe  plaintiffs,  whose  evidence 
iboiild  have  been  ^ven  as  part  of  plaintiffs' 
<ue  in  chief.  Appellant  argues  that  the 
nwrt  thoa  abused  Its  discretion,  and  per- 
mitted the  plaintiffs  to  repeat  certain  facts 
Mace  tbe  Jury,  and  to  leave  a  last  imprea- 
*jsa  aptrn  that  body  to  tbe  prejudice  of  tbe 
lefesdant.  It  is  presumed  that  a  Jury  con- 
siders the  evidence  In  Its  entirety,  irrespec- 
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tire  of  whether  it  is  the  first  or  last  brongbt 
before  It  Certainly  the  genoral  rule  is  that 
plaintiff  In  rebuttal  to  confined  to  evidence 
in  reply  ^to  that  of  bla  opponent;  but  tbe 
court  has  tbe  power  to  permit  original  testi- 
mony to  be  given.  While  courts  seldom  pet^ 
mit  parties,  when  giving  evidence  in  rebut- 
tal, to  Introduce  tbat  which  ought  to  have 
been  placed  before  the  jury  when  they  were 
making  out  tbelr  own  side  of  the  case,  yet  a 
departure  from  this  rule  is  not  reversible 
error,  unless  It  appears  to  be  a  great  abuse 
of  discretion,  and  tbe  other  party  was  preju- 
diced thereby.  Buckingham  t.  Harris,  10 
Colo.  455,  463,  15  Pac.  817.  We  do  not  con- 
sider tbat  tbe  act  of  the  court  in  the  prem- 
ises was  such  an  abuse  of  discretion  as  re> 
quires  a  reversal  of  this  case. 

Upon  croas-aamlnatlon  of  one  of  the  plain- 
tiffs, certain  evidence  was  addnced,  tending 
to  show  a  former  sale  of  the  particular 
sbeep  to  one  Bert  Cave,  and  upon  motion 
such  evidence  was  stricken  out  Appellant 
contends  that  thereby  the  court  committed 
prejudicial  error.  The  Jury,  he  says,  were 
entitled  to  know  the  conditions  and  circum- 
stances surrounding  tbe  property  at  the  time 
of  sale,  and  tbat  these  facts  should  have 
gone  to  tbem  for  tbelr  consideration.  The 
evidence  stricken  out  was  clearly  incompe- 
tent However  desirable  it  mlfrht  be  to  know 
of  whom  8cliroed«  purchased,  to  whom  he 
sold,  or  was  about  to  sell,  the  sheep,  prior 
to  hla  dealings  with  the  defendant  such  facts 
can  have  no  legitimate  bearing  upon  tbe  sale 
to  defendant  If  parties  were  permitted  to 
go  into  such  matters,  the  courte  would  be 
inmeshed  in  an  endless  confusion  of  Issuei. 

Immediately  after-  tbe  sale  at  tbe  she^, 
and  before  tbelr  delivery,  plalntilh  went 
away  from  borne,  not  returning  for  about 
alx  weeks.  The  sheep  weee  delivered  through 
tbe  respectiTe  agents  of  the  parties  to  tbls 
suit  Two  or  three  days  thereafter,  defend- 
ant stated  to  plalntlflta*  agmt  tbat  he  would 
pay  for  the  sheep  that  afternoon.  When  tbe 
agent  called  some  conversation  was  had  as 
to  the  number  of  sheep.  Defendant  npon 
ascertaining  tbe  number,  made  same  calcu- 
lations, drew  a  check,  and  banded  it  to  tbe 
agent  No  freight  bills  wwe  then  presented, 
or  mentioned,  nor  bad  they  knowingly  been 
received  at  that  time  by  plaintiffs  or  their 
agent  The  shipment  was  supposed  to  be  in 
tbe  name  of  one  Bert  Cave;  but  it  was  sub- 
sequently discovered  that  the  freight  bills 
had  been  made  out  to  Bert  McMurray,  one 
of  the  plaintiffs,  and  bad,  together  with  sev- 
eral hundred  other  freight  bills,  been  taken 
up  or  paid  by  tbe  plaintiffs*  agent  Upon 
plaintiffs'  return  home,  and  the  discovery  or 
identification  of  tbe  McMurray  freight  bills 
as  the  ones  for  the  shipment  of  tbe  sheep 
here  tn  question,  plaintiffs  demanded  pay- 
ment thereof  from  defendant 
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Defendant  contends  that  the  plaintiffs 
through  their  agent,  who  had  heard  the  terms 
of  sale,  accepted  said  rate  of  $2.66  per  head 
as  payment  In  fall  for  the  sheep,'  and  that 
plaintiffs  are  bound  hy  th^r  agent's  acts  In 
the  premises.  At  the  time  of  the  receipt  of 
the  check  no  question  had  arisen  as  to  the 
terms  of  the  contract  The  agent  might 
properly  have  assumed  that  defendant  would 
pay,  the  freight  bills  direct  to  the  railroad 
company,  or  settle  them  with  plaintiffs  when 
the  latter  had  ascertained  and  paid  the 
amounts  thereof.  The  transaction  from  plain- 
tiffs* understanding  of  the  contract  was  pay- 
ment only  of  that  portion  of  the  purchase 
price  then  ascertainable.  It  had  no  sem- 
blance, from  any  view  point,  of  a  compro- 
mise of  a  disputed  claim.  Therefore  the  prin- 
ciple advanced  by  counsel,  that  the  accept- 
ance of  the  fruits  of  a  compromise  by  the 
principal  Is  a  ratification  of  the  settlement 
made  In  his  behalf  and  binds  him,  has  no 
application. 

Appellant  further  Insists  that  the  verdict 
of  the  jury  should  have  been  set  aside  and 
a  new  trial  granted  on  the  ground  of  "newly 
discovered"  evidence.  The  particular  evi- 
dence claimed  to  have  been  "newly  discov- 
ered" Is  "that  plaintiffs  paid  the  freight  In 
question  to  the  agent  of  the  railroad  com- 
pany on  the  same  day  (they)  collected  the 
money  tor  the  sheep,"  and  "that  the  sheep 
purchased,  according  to  the  market  value 
thereof  at  the  time  of  purchase,  were  worth 
from  $2.10  to  92.40  per  head,  showing  that 
$2.eo  per  head  was  ample,  contemplated,  and 
calculated  to  Include  the  amount  of  the 
freight"  We  do  not  And  It  necessary  to  ex- 
amine the  question  of  the  materiality  of  such 
*^ewly  discovered"  evidence.  If  It  were 
conceded  that  such  evidence  would  bo  mate- 
rial, we  do  not  perceive  that  the  court  abus- 
ed Its  discretion  In  refusing  the  new  trial. 
A  motion  for  a  new  trial  on  the  ground  here 
under  consideration  should  show  that  the 
evidence  could  not,  with  reasonable  dili- 
gence, have  been  discovered  in  time  for  the 
trial.  It  should  also  show  the  diligence  the 
moving  party  exercised  In  preparing  for  the 
trial,  how  the  new  evidence  was  discovered, 
why  it  was  not  discovered  before  the  trial, 
and  such  facts  as  make  it  clear  that  the  fail- 
ure to  produce  the  evidence  was  not  through 
the  fault  or  want  of  diligence  of  the  party 
seeking:  the  new  trlaL  The  Lee-Klnse^  Im- 
plement Co.  T.  Jenks,  18  Colo.  App.  26^  268, 
B7  Pac.  191. 

.  The  appellant  has  failed  to  comply  with 
these  well-established  rules,  nor  has  he  point- 
ed out  any  prejudicial  error  in  this  record. 

The  Judgment  Is  therefore  affirmed. 

judgment  affirmed. 

8TEEU),  O.  J.,  and  BAILBT,  J.,  concur. 


YOnNG  T.  PBOPLB. 
(Supreme  Court  of  Colorado.  Feb.  7, 1910J 

1.  HoHioiDE  ft  117*)— Sblf-Defensb— Appar- 
ent NBOEssnr. 

Apparent  neceflslty,  If  well  grouDded,^aDd 
of  Buai  a  character  as  to  appeal  to  a  reasonable 
person  under  like  circumBtances  as  sufficient  to 
require  action,  justifies  the  application  fif  the 
doctrine  of  self-defeDse  to  the  same  extent  as 
real  necessity. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  165 ;  Dec.  Dig.  |  117.*] 

2.  HoMicinE  (6  116*)— Sblf-Defeube— Faub 

APPGABAKCfES. 

Where  a  person  has  reasonable  ground  for 
believing,  and  does  in  fact  actually  believe,  that 
danger  of  bis  being  killed  or  of  receiving  great 
bodily  harm  is  immineut,  he  may  act  on  such 
appearances  and  defend  himself  even  to  the  ex- 
tent of  taking  human  life  when  necessary,  al' 
though  It  may  turn  out  that  the  appearances 
were  false,  or  although  be  may  have  been  mis- 
taken as  to  the  extent  of  the  zw  or  actoal  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  I  159;  Dee.  Dig.  1  116.*] 

3.  Homicide  (|  276*)— Jubt  QuebtioWS— Ap- 

FEABANCE  OE  DAITOES. 

Whether  appearances  of  danger  were  real 
or  apparent  so  as  to  justify  action  in  self-d^ 
fense  is  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  8  56»;  Dec.  Dig.  f  276.*] 

4.  HOHioxDB  f|  800*)— Sbu -Defense— SiTETi- 

OIENCT  OF  iHSTBUOnONS. 

Where,  in  a  homicide  case,  the  nroof  show- 
ed that  there  had  been  a  previous  difficiilry,  that 
defendant  had  been  shot  and  wounded  from  am- 
bush by  the  deceased,  that  deceased  msde  re- 
peated threats  against  defendant,  at  least  on"  of 
which  was  communicated  to  defendant  before 
the  killing,  and  there  was  a  direct  conflict  In 
the  evidence  as  to  exactly  what  happened  at 
the  time  the  fata)  shot  was  fired,  an  Instruction 
on  the  law  of  self-defpuBe,  ^rhirh  merely  pives 
the  definition  of  jastifiable  homicide,  and  limi- 
tations on  the  defense  as  requested  by  the  state, 
is  insufficient  and  prejudicial  error,  since  under 
the  circumstances  defendant  was  entitlpd  to  an 
Instruction  as  to  apparent  danger  and  apparent 
necessity,  as  well  as  upon  real  danger  and  actu- 
al necessity. 

[Ed.  Note.— For  other  cases,  see  T'-^micide, 
Cent  Dig.  M  614-632;  Dec.  Dig.  §  300.*] 

6.  Jttbt  (8  34*)— Right  to  Trial  bt  Just- 
Invasion  OF  Right. 

So  long  as  the  right  to  trial  by  jury  Is  pre- 
served by  the  Constitution  and  laws,  no  court, 
either  nisi  prius  or  on  review,  has  a  right  to 
substitute  itself  as  a  trier  of  facts,  and  tht;s  in- 
vade the  province  of  the  jury,  and  pass  on  th" 
credibility  of  the  witeesses  and  the  weight  of 
the  testimony,  no  matter  bow  little  weight  the 
court  may  put  on  the  testimony. 

[Ed.  Note.— For  other  eases,  see  Jury,  Gent 
Dig.  II  23S-236;  Dec.  Dig.  I  84.*] 

6.  Criminal  Law  (S  1162*)— Review— Right 
Verdict— Application  of  Doctrine. 

The  rule  that  no  matter  if  wrong  Instmc* 
tions  are  given,  or  right  ones  refused,  or  Im- 
proper testimony  sdmltted,  still,  if  it  la  clear  on 
review  by  the  appellate  court  of  the  entire  rec- 
ord that  justice  has  been  done,  and  that  the  ver- 
dict must  have  been  the  same  under  correct 
rulings,  has  application  to  cases  where  the  facto 
are  ondisputed,  and  It  has  no  reference  to  cases 
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where  the  facta  are  in  dispute  and  con<%niiiig 
the  effect  of  which  men  might  honeatly  difEer. 

[Ed.  Note.— For  other  eaaea,  aee  Criminal 
Law,  Gent  Dig.  {  80S5 ;  Dec.  Dig.  |  1162.*] 

Steele,  O.  disBentliig. 

En  Bane.  Error  to  District  Gonrt,  Mont- 
row  County;  Sprlgg  Shackleford,  Judge. 

Henry  Young  was  fwnTlcted  of  second-de- 
gree mnrder,  und  he  brings  error.  Uerersed, 
and  remanded. 

T.  J.  Black  and  H.  M.  Hogg,  for  plaintiff 
In  error.  William  H.  Dickson  and  John  T. 
Bamett,  Attys.  Gen.,  George  D.  Talbot,  and 
James  M.  Brinson,  AssL  Attys.  Gen.,  and 
Bell,  Catlin  &  Blake,  for  the  People. 

BAILEY.  J.  Under  an  Information  charg- 
ing the  crime  of  mnrda,  for  the  killing  of 
one  Charley  WIlklnBon,  the  plaintiff  In  er- 
ror, Houy  Young,  v&s,  on  October  28,  1907, 
in  tbe  district  conrt  of  Montrose  county, 
convicted  of  second-degree  mnrdw  and  aen- 
teaced  to  a  term  of  Imprisonment  In  tbe 
state  penitential?  for  a  period  of  not  less 
than  25  years  or  mora  tlian  30  years.  He 
brings  tbe  case  hen  for  review  and  assigns 
numerons  grounds  for  oror,  only  one  of 
which,  since  that  necessitates  a  rerersal  of 
tbe  Jndgmwt,  will  be  considered  at  length. 
Other  supposed  errors  may  not  occur  at  an- 
other trial,  and  the  one  dealt  with,  appeals 
to  US  as  b^ng  the  b«1ous  matter  to  which 
our  attention  is  directed. 

The  defense  was  self-defense.  The  plain- 
tiff in  error  complains  of  the  courts  refusal 
to  properly  and  fully,  as  Is  charged,  advise 
the  jnry  respecting  tbe  law  upon  that  sub- 
ject ' 

The  trial  court,  treating  self-defense  as  be- 
ing Involved  in  the  case,  upon  request  of  the 
district  attorney,  gave  these  Instructions: 

"Justiflable  homicide  Is  tbe  kUllng  of  a 
human  being  in .  necessary  self-defense  of 
habitation,  property  or  pawn,  against  one 
who  manifestly  intends  or  endeavors  by  vio- 
lence to  commit  a  known  felony,  such  as 
mnrdOT.  rape,  robbery,  burglary,  and  tbe  like, 
upon  either  person  or  property,  or  against 
any  person  or  persons  who  manifestly  Intend 
and  raideavor  In  a  vUdent,  riotous  or  tu- 
midtnous  mannn'  to  enter  the  habitation  of 
another  for  the  purpose  of  assaulting  or  of- 
fering personal  violence  to  any  person  dwell- 
ing or  being  therein. 

"A  bare  fear  of  any  these  offraises,  to 
prevent  which  the  homicide  is  alleged  to 
have  been  committed,  shall  not  be  sufficient 
to  justify  the  killing.  It  must  appear  that 
the  circumstances  were  sufficient  to  excite 
the  fears  of  a  reasonable  person,  and  that 
tbe  party  killing  really  acted  under  tbe  In- 
fluCTce  of  those  fears,  and  not  In  a  spirit  of 
revenge." 

**The  jury  are  further  Instmcted  that  the 
right  of  s^f-defense  Is  only  given  In  emer^ 


gendes  to  enaUe  p^vohs  who  are  attacked 
and  to  wh<nn  it  may  reasonably  appear  that 
their  lives  or  bodies  'are  in  dang«  of  great 
bodUy  Injury,  to  defend  themselves;  that  this 
right  is  jHUMd  upon  what  reastmable  persons, 
having  due  regard  for  human  life,  would  do 
under  similar  drcnmstances,  and  the  actions 
at  the  dtfendant  in  this  case  must  be  meas- 
ured by  this  rule.  Tlie  rli^t  of  self-defoose 
is  the  right  to  defend  tme^s  self  from  such 
an  attack,  and  when  the  atta<$k  Is  repelled, 
or  warded  off,  or  when  the  assailant  has  de* 
ellned  further  combat,  the  person  assailed 
has  no  right  to  follow  up  his  adversary  and 
kill  him  after  the  attack  has  ceased,  or  after 
such  a  time  as  It  may  have  reawmably  sp- 
peared  to  the  person  attacked  furUier  dan^ 
to  life  or  body  has  passed." 
"The  jnry  are  Instructed  that  <nie  who< 
seeks  and  tarings  about  a  difficulty  cannot 
dtileld  himself  under  the  plea  of  sdf-defense 
from  the  «msequences  ot  assaulting  his  ad- 
versary, however  Inunlnent  the  danger  he 
brings  upon  himself.  Self-defense  Is  not 
available  where  defendant  is  not  reasonably 
treed  frran  fault,  nor  unless  there  Is  evidence 
tending  to  show  that  he  elthOT  was  or  ap- 
peared to  be  menaced  at  the  time  by  some 
overt  act  on  the  part  of  the  assailant  of  a 
choract«r  to  create  reasonable  apprehension 
of  danger  of  his  life  or  of  great  bodily 
harm." 

The  foregoing  comprise  the  court*8  entire 
charge  upon  the  law  of  self-defense,  and 
this  too  in  the  face  of  objection  and  excep- 
tion on  the  part  of  defendant  to  them,  and 
affirmative  requests,  to  be  hereafter  noticed, 
for  instructions  upon  that  subject,  correctly 
and  amply  defining  the  rights  of  the  defend* 
ant  thereunder. 

The  first  Instructlcm  is  the  statutory  defini- 
tion of  justifiable  homicide,  and  tbe  other  two 
are  mere  negative  Instructions,  given  on  be- 
half of  the  people,  specifically  pointing  out 
certain  conditions,  circumstances  and  sltua- 
tlons,  under  which  the  defendant  may  not 
avail  himself  of  that  defense.  They  do  not 
purport  to  state  the  law  ct  this  subject  In 
extenso,  or  with  any  degree  of  fullness.  They 
were  entirely  proper  for  the  purpose  intend- 
ed, but  under  the  conflicting  testimony, 
touching  the  facts  Immediately  surrounding 
the*  homicide  itself,  the  defendant  had  a  con- 
stitutional right  to  have  a  lucid,  accurate  and 
comprehensive  statement  by  the  court  to  the 
jury  of  the  law  on  the  subject  of  self-defense 
from  his  standpoint,  upon  the  supposition 
that  the  jury  might  believe,  and  accept 'as 
true,  his  testimony,  and  that  of  hla  witness- 
es, explanatory  of  the  encounter  which 
suited  in  the  death  of  Wilkinson. 

It  Is  fundamental  that  the  law  of  s61f-de> 
fense,  which  is  emphatically  a  law  of  ne- 
cessl^,  Involves  the  question  of  one's  right 
to  act  upon  appearances,  even  though  such 
appearances  may  prove  to  have  been  decep- 
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tlTe;  slso  the  QoesUon  of  whethfflr  tbe  dan- 
ger Is  actual  or  only  apparoit,  and  as  well 
the  fact  that  actual  danger  Is  not  necnsary, 
In  (Oder  to  Justify  one  in  acting  in  self-de* 
fense.  Aio^arent  necessity,  if  well  grounded 
and  of  such  a  character  as  to  appeal  to  a 
reasonable  pawn,  waAer  like  c(mdltlons  and 
drcDUStances.  as  being  snffldent  to  require 
action.  Justifies  the  applicatltm  of  tbe  doc- 
trine of  self-defense  to  the  same  extent  as 
actual  or  real  necessity.  The  court's  Instruc- 
tions upon  Ukese  vital  and  essential  points  of 
the  law  of  self-defense  are  strlklnsly  sllmt 
When  ft  persim  has  reasonable  grounds  for 
believing,  and  does  in  fact  actually  beliere, 
that  danger  of  his  being  killed,  or  of  rec^r- 
ing  great  bodily  harm,  Is  imminent,  he  may 
act  on  such  appearances  and  defend  hlm- 
•self.  even  to  the  extent  of  taking  human  life 
wben  necessary,  although  it  may  turn  out 
that  the  appearances  ^ere  false,  or  although 
he  may  bare  been  mistaken  as  to  the  extent 
of  tbe  real  or  actual  danger.  It  Is  for  the 
Jury  to  say,  under  all  of  the  testimony  and 
nndw  proper  Instructions  from  the  court  up- 
on the  subject,  whether  appearances  of  dan- 
ger were  real  or  apparently  real,  so  as  to  Jus- 
tly action  In  self-defense.  A  person  charg- 
ed with  homldde  and  defending  upon  tbe 
ground  of  self-d^ense  is  entitled,  upon  re- 
quest, to  hare  the  Jury  Instmcted,  when  there 
Is  «mflicting  testimony  upon  tbe  subject,  as 
to  the  law  of  self-defense,  upon  the  evidence 
of  apparent  danger  and  apparent  necessity 
to  kill,  as  well  as  upon  real  danger  and  actu- 
al necessity,  and  in  every  aspect  of  the  tes- 
timony. May  V.  People,  8  Oolo.  210,  6  Pac. 
816;  Crawford  v.  People,  12  Colo.  200,  20 
Pac.  700;  Boykln  v.  People,  22  Colo.  496,  45 
Pac.  41Q;  Wharton  on  Homldde  (3d  Bd.)  { 
221,  and  authorities  there  cited. 

The  proof  shows  that  there  had  been  pre- 
vious difficulty  between  the  defendant  and  the 
deceased.  Tbat  In  January,  1905,  the  former, 
according  to  his  testimony  and  that  of  the 
witness  Richard  Williams,  bad  been  shot  and 
wounded  trom  ambush  by  the  latter.  Also  It 
discloBes  repeated  threats  by  the  det^eased 
against  the  defendant,  to  the  effect  tbat  tbe 
deceased  would  kill  Young  on  sight,  or  at  first 
o^ortunlty.  One  at  least  of  tbeseitbreats  had 
been  commnnlcated  to  tbe  defendant  prior  to 
tbe  killing. 

Something  of  tbe  situation  on  tbe  day  of 
the  homicide,  from  tbe  defendant's  view- 
point. Is  made  to  appear  by  tbe  testimony  of 
certain  witnesses  hereafter  quoted,  and  also 
from  the  brief  summary  of  the  defendant's 
own  testimony,  set  out  In  the  brief  of  the  At- 
torney General,  as  follows: 

"This  witness  (the  defendant)  testifies  sub- 
stantially that  the  deceased  held  his  gun  In 
his  hand  and  was  trying  to  shoot  hini  from 
under  and  over  his  horse;  tbat  deceased  was 
trying  to  shoot  him  when  he  fired  the  first 
shot  and  when  he  fired  the  second  shot  and 
that  when  he  flred  the  third  shot  he  was  try- 


ing to  get  behind  ft  raise  In  tbi^  ground  like 
breastworica." 

Gommentli^  on  this  testimony  in  his  brief, 
and  obvloasly  sdmltting  that  It  at  least  tend- 
ed to  snmiKnt  a  claim  of  self-defbnse,  the  At- 
torney Ooieral  Sftys: 

"Bemember,  this  is  an  Interested  witness 
(the  defoidant);  his  life  was  at  stake  He 
is  contradicted  abstdutely  by  John  Bohwer 
and  by  the  circumstances— -Che  gnn  ot  deceas- 
ed being  found  in  his  pants.  In  a  scabbard, 
and  bloody.  It  must  be  manifest  to  the  court 
tliat  his  testimony  cannot  be  true." 

To  which  suggestion  it  need  only  be  said 
that  the  question  of  the  credibility  of  tbe  tes- 
timony is  solely  for  the  Jury  to  determine,  un- 
der proper  instructions.  If  the  court  may  in 
a  given  case  say  cotaln  testimony  is  true  or 
false,  then  the  Jury  Is  left  without  s  function. 

John  Nafus,  a  witness  for  d^mdont,  tes- 
tlfled: 

"Remember  the  shooting  of  Wilkinson  on 
April  22,  1907 ;  was  right  th^  at  the  time, 
15  paces  from  where  ^Iklnson  stood  wben 
first  shot  wfts  fired.  Wilkinson  was  standing 
In  flront  of  bis  horse.  Toung  flred  right  in 
under  the  horse's  neck  like,  Wilkinson  was 
facing  Young;  at  that  time  he  (Wilkinson) 
had  the  gnn  in  his  hand,  right  hand ;  as  near 
as  I  can  say  he  came  around  the  horse  this 
way  and  he  had  It  right  like  this  (Illustrat- 
ing) with  gun  In  right  hand  down  beside  right 
pointed  toward  the  ground,  was  exposed 
In  plain  sight  Henry  Young  flred  three 
shots,  the  second  quick  as  a  man  could  after 
the  first 

**Q.  How  soon  after  the  second  shot  was  It 
nntll  he  fired  the  third  shot? 

"A.  Well,  there  wasn't  a  great  deal  of  dif- 
ference, he  flred  the  third  shot,  oh,  I  don't 
know,  I  believe  It  was  about  20  feet  be  went 
and  crawled  under  the  fence,  and  as  be  went 
through  the  fence  he  flred  the  shot.  As  he 
came  through  the  fence  be  was  down  on  his 
feet  and  hands,  and  as  he  straightened  up 
he  kind  of  looked  that  way  (Illustrating)  and 
Young  fired,  he  shot  to  the  right  He  did  not 
crawl  any  part  of  tbe  way. 

"Q.  Who  did  you  first  see  on  the  ground? 

"A.  There  wasn't  any  dIO!erence  I  could 
see,  they  got  on  the  ground  as  near  as  I 
could  see  about  the  same  time." 

Claire  Young,  a  witness  for  defendant,  tes- 
tified: 

"Henry  Young,  defendant.  Is  my  father; 
am  20  years  of  age.  He  (father)  came  down 
road  and  motioned  for  me  to  come  back  and 
I  came  back  pretty  close  to  where  he  was 
and  I  hollered  and  asked  him  what  he  wanted 
and  he  said  Mr.  Skeen  told  him  be  had  some 
of  his  cattle  and  wanted  blm  to  get  them, 
and  then  rode  back  to  Mr.  Skeen.  I  rode 
back  with  father  to  where  Skeen  was.  Aft- 
er my  father  bad  got  back  be  was  talking 
with  Skeen  about  how  he  was  to  get  the 
cattle  out  of  the  bunch,  and  Charlie  Wilkin- 
son rode  op  and  pulled  ft  revolTsr  and  father 
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saw  him  and  dismounted,  and  they  both  dis- 
mounted, and  father  nys.  'Charlie,'  he  waja, 
throw  down  that  gun.'  He  says,  *Toii  ton  of 
a  bltdi,  yon  ambothed  me  once,  and  yon 
better  throw  yonr  gan  down,'  and  Charlie 
imt  bis  gnn  orer  his  horse's  Shoulder,  look- 
ed like  to  pall  bis  pin.  he  looked  over  his 
horse  two  or  three  times  and  also  waOier. 
Then  he  also  would  try  to  get  the  opportnnl* 
ty  nnder  his  horse  to  shoot,  and  father  wonld 
keep  walking  around  and  anomandlng  him  to 
drop  his  gnn,  and  ha  walked  aronnd  until 
he  got  a  view  of  Charlie  and  asked  him  a 
time  or  two  to  drop  his  gun  nnd  Charlie 
wonld  keep  aronnd  the  horse  like  to  keep 
from  b^ng  in  tether's  Tlew  and  he  got  aronnd 
likely  b^Ind  the  liorse's  shoulder  like  and 
father  asked  him  to  drop  his  gun  and  he 
dldnt  and  &ther  shot  him.  Father  flred 
three  Aots,  fiie  second  rapidly  after  the  first, 
the  third  shot  after  Charlie  bad  got  through 
the  wire  fence.  Charlie  ran  ^m  where  he 
stood  aft^  the  second  shot  ms  flred  to  the 
ffence.  His  fhoe  was  toward  my  father  loll- 
ing orer  his  iboalder  Jnst  as  he  raised  up  off 
his  hands  and  knees  whoi  the  third  shot 
was  flred.  Charlie's  gun  was  In  his  hand 
when  fiither  fired  the  first  shot,  In  his  hand 
whai  father  fired  the  second  diot,  at  the 
time  father  flred  the  third  shot  I  couldn't 
see  the  gun  he  (Wilkinson)  was  in  a  swag 
from  me  and  I  could  lost  see  his  hesd  and 
Shoulders  like." 

On  cross-oandnatlon  this  witness  farther 
testified  as  follows: 

"Q.  How  was  Wilkinson  holding  his  gnn 
when  the  flrst  irtiot  mts  flred? 

"A.  Boiqethtaig  like  this  (lUastratlng).  He 
raised  his  gun  before  my  fiither  fired.  He 
tried  to  shoot  over  the  horse.  First  he  look- 
ed over  his  horse  then  under  his  horse  two 
or  three  tlmea.  After  father  got  In  opm 
▼lew  of  him  he  held  his  gun  down  this  way 
(lllustrattai^,  holding  gdn  at  tight  side  point- 
ing to  gconnd,  and  he  was  holding  gun  that 
way  whtm  flrst  shot  waa  flred.  He  (WlUdn- 
son)  didn't  seem  very  excited  when  he  flrst 
polled  his  rsTOlTer. 

**Q.  And  did  you  see  any  danger  In  Charlie 
Wilkinson,  the  appearance  of  dangw  after  he 
got  through  the  fence  and  waa  going  away? 

*A.  Tea,  sir;  it  looked  as  thongh  he  was 
trying  to  get  behind  a  post  or  bvauSi  of 
rocks." 

On  this  state  of  facts  tin  defendant  aAed 
a  numbw  of  instructions  covering  the  law  ct 
self-defense,  all  of  which  were  refused  by 
the  court  Instructions  numbered  1  and  S, 
respectlTely,  on  this  subject,  so  requested, 
and  by  the  court  refused  are  as  follows: 

No.  1:  "Tlie  court  Instructs  the  Jury  that 
a  defendant  may  be  jnstlfled  In  taking  human 
life  if  it  appeared  to  him  at  the  time,  and 
would  have  so  appeared  to  a  reasonably  pru- 
dent person  in  the  same  circumstances,  that 
bis  life  was  in  Imminent  danger,  or  that  he 
was  in  Imminent  danger  of  receiving  great 
bodily  barm,  although  he  was  not  In  fact 


In  danger ;  and  in  this  case  if  the  inry  be- 
lieve from  the  evidence  that  the  defendant 
H«iry  Yoang  was  not  the  anreasor,  and  that 
Bhortiy  beCbre  the  fatal  shot  or  shots  wwe 
fired  It  appeared  to  the  defendant  Henry 
Young,  and  would  have  so  aroeared  to  a  rea- 
sonably prudent  person  In  Oie  same  drcnm- 
stances,  that  It  was  necessary  to  save  his  own 
life  or  to  prevent  bis  receiving  great  bodily 
harm  to  fire  the  fatal  shot  or  shots,  and  that 
actii«  solely  upon  sndi  belief  tite  defendant 
Henry  Tonng  flred  the  fatal  shot  or  shots, 
then  the  defendant  Henry  Young  should  be 
acquitted,  even  tl)oagh  the  Jury  may  believe 
from  the  erld^ce  that  he  was  not  In  &et  In 
danger." 

Na  5:  **If.  tnm  the  evidence  In  this  case, 
you  believe  that  the  defoidant,  Hmry  Young, 
did  shoot  and  kUl  the  deceased,  but  further 
believe  ft'<nn  the  evidence  that  at  the  time 
of  soch  kUlliw  the  deceased  hsd  made  an  at- 
tack  upon  the  defSndant  Henry  Young,  vt 
such  a  character  as  topnt  the  defoidant  Hen- 
ry Young,  In  Isuidnent  danger  of  death  or 
great  bodU^  harm,  or  that  deceased  was  about 
to  make  an  attack,  and  that  the  drcnmstan- 
ces  caused  the  defendant,  Henry  Young,  to 
have  a  reasonable  fear  of  death  or  great 
bodily  harm,  and  that  acting  under  such 
reasonable  fear  alone, .  the  d^mdant  Henry 
Young,  killed  the  deceased,  you  should  find 
the  defendant  Hairy  Young,  not  guOty." 

While  we  do  not  say  that  these  particular 
Instructions  should  necessarily  have  been 
adopted,  what  we  do  say  Is  that  under  the 
facts  it  Is  dear  that  proper  Instructions,  ei- 
ther like  those  requested  or  thdr  equivalent, 
corering  the  dtf aidanfs  right  to  act  upon  ap- 
pearances, that  actaal  danger  is  not  Indis- 
pensable to  warrant  <nie  acting  in  self-de- 
fSnse,  and  that  the  defendant,  acting  as  a 
reasonable  person,  bad  a  right  to  Judge  for 
himsdf  of  the  danger,  should  have  been  giv- 
en. A  single  Instractlon  covering  this  entire 
phase  of  the  cw»  eoidd  easily  have  been 
touned  by  the  court  for  the  Jury. 

So  long  as  the  Constitution  snd  laws  of  the 
state  provide  for  the  trial  of  peraons  charged 
with  criminal  offenses  by  a  Jury,  no  court, 
dther  at  nisi  prlus  or  upon  review,  has  a 
right  to  substltnte  Itself  as  a  trier  of  facts, 
and  thus  Invade  the  province  of  the  Juiy  and 
luss  npon  the  credibility  of  the  witnesses 
and  the  weight  of  the  testimony.  These  an 
always  questions  exdnslvely  for  the  Jury. 
No  matter  how  lightly  the  court  may  reganl 
the  testimony  offered  In  behalf  of  the  defense, 
and  no  matter  how  unreasonable,  improbable 
or  even  unbelievable  it  may  seem  to  be,  still 
the  question  of  the  wel^t  of  the  testimony 
and  the  credibility  of  the  witnesses  is  to  be 
determined  1^  the  Jury,  properly  advised  as 
to  the  law.  tJnless  this  be  done  a  dtfendant 
Is  deprived  of  bis  constitutional  right  to 
such  trial.  It  Is  manifest  that  there  was 
testimony  in  the  case  tiding,  at  least,  to 
establish  the  defense  at  self-defense,  and  the 
vrhole  quntlon  should  have  been,  submitted 
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to  the  jury,  under  proip&e  InstructloiiB,  for 
Its  finding  upon  the  facts.  We  are  the  far- 
thest possible  from  Intimatlti^  an  opinion 
that  the  teetlmony  of  the  defense  In  this  con- 
nection was  true,  or  that  a  case  of  stif -de- 
fense was  in  fact  made  out.  We  simply  a&j, 
inasmuch  as  there  was  a  direct  conflict  In 
the  testimony,  between  the  witnesses  of  the 
state,  and  of  the  defendant,  as  to  exactly 
what  did  occur  at  the  time  the  fatal  shot 
or  shots  were  flred,  and  since  there  was  tea* 
tlmony  tending  to  establish  self-defenae,  the 
whole  matter,  including  the  question  of  which 
was  the  fatal  shot  or  shots,  should  have  gone 
to  the  Jnry,  under  explicit  and  full  instruc- 
tions, on  the  subject  of  that  defense.  The 
court,  by  its  failure  to  so  iDstmct,  practically 
withdrew  the  question  from  the  Jury  as  to 
whether  the  defense  had  been  made  ont 
This  is  no  mere  technical  error.  It  is  one 
of  vital  substance.  It  Involves  the  solemn 
question  of  one's  right  to  a  trial  according 
to  the  well  known  and  settled  1^1  princi- 
ples. The  lawful  and  constitutional  rights, 
not  merely  of  this  defendant,  but  of  every 
citizen  of  the  state,  ara  here  Involved,  and 
the  doctrine  we  announce  Is  not  of  particular 
but  of  nniversal  application. 

This  court,  In  Boykln  t.  People,  supra, 
speaking  through  Mr.  Justice  Campbell,  and 
upon  a  question  similar  to  that  here  involved, 
said: 

"The  court  has  properly  instructed  the  Ju- 
ry upon  the  law  of  self-defense  npon  the  sup- 
position that  the  testimony  of  the  witnesses 
for  the  people  was  tru^  but  It  was  Its  duty 
to  Instruct  upon  the  opposing  theory  that  the 
killing  was  done  In  necessary  stif-dtfense. 
*  *  *  But  where  a  defendant  Is  where  be 
has  a  right  to  be,  as,  for  ezam^e,  a  police 
officer  engaged  In  nuking  an  arrest,  and  Is 
assaulted  by  the  deceased  In  a  way  that  tiie 
defendant  honestly  and  In  good  faith  belleres, 
and  the  drcomstancea  being  such  as  would 
Induce  a  like  belief  In  a  reasonable  man,  that 
he  is  about  to  receive  at  the  hands  of  his 
assailant  great  bodily  barm,  or  to  lose  bb 
life,  tbe  defendant.  tC  be  did  not  provoke 
the  assault,  or  Is  not  within  some  of  the  ex- 
ceptions above  noted,  la  not  obliged  to  re- 
treat or  flee  to  sare  Us  llf6,  but  may  stand 
his  ground,  and  even,  in  some  circumstances, 
pursue  bis  assBllant  until  the  latter  baa  beoi 
disarmed  or  disabled  from  carryli^  Into  ef- 
fect hte  unlawful  purpose ;  and  this  right  of 
the  defendant  goes  even  to  the  extent^  U  nec- 
easary,  of  taking  human  life.  •  •  • 

**In  the  light  of  tbe  evidence  It  Is  a  matter 
of  regret  that  this  case  must  be  sent  back  for 
a  new  trial.  However  Improbable  the  story 
of  tbe  defendant  that,  to  save  fals  own  life, 
be  was  compdiled  to  take  the  life  of  Smith, 
when  he^  and  a  fellow  policeman,  were  en- 
gaged in  dubbing  deceased,  with  four  other 
policemen  vlalble  and  within  easy  call  Just 
across  the  street,  still  the  defendant  had  tbe 
right  to  the  Judgment  of  tbe  Jury  upon  it, 
aided  by  Instmctlonfl  of  tbe  court  correctly 


stating  the  law  of  self-d^ense  In  any  and 
every  aspect  of  the  evidence." 

And  again  thla  court,  in  Crawford  t.  Peo- 
ple, supra,  speaking  through  Chl^  Justice 
Helm,  said: 

"When  there  Is  any  evidence  whatever 
tending  to  establish  a  certain  statutory  grade 
of  criminal  homidde,  and  the  court  refuses 
to  charge  the  Jury  with  reference  thereto, 
error  Is  committed;  but  If  there  be  a  total 
absence  of  evidence  relating  to  tbe  i>artlcular 
grade  disregarded,  the  charge  cannot  be  suc- 
cessfully challenged  on  tbe  ground  of  such 
omission.  *  *  *  In  cases  where  death  en- 
sues from  poison,  or  where  the  dOTendant 
lies  in  wait  for  his  victim,  or  where  the  de- 
ceased is  a  helpless  infant,  and  the  like, 
there  may  sometimes  be  but  little  hazard  In 
declining  to  Instruct  upon  the  grades  of  man- 
slaughter. But  where  there  Is  an  affray,  and 
where  self-defense  Is  relied  on,  the  court 
exercises  an  exceedingly  dangerous  preroga- 
tive in  refusing  to  charge  upon  the  minor 
as  well  as  the  graver  offenses  covered  by 
the  Indictment.  He  should  be  absolutely 
certain  that  there  la  an  entire  absence  of  evi- 
dence bearing  upon  the  particular  grade  or 
grades  omitted. 

"The  refusal  of  the  court  below  to  Instruct 
In  this  case  xxpoa  tbe  subject  of  voluntary 
manslau^ter  was  error.  By  the  statute  tbe 
accused  In  criminal  cases  is  permitted  to  be- 
come a  witness,  and  when  once  upon  the 
stand  all  the  ordinary  rulea  of  evidence  apply 
to  him.  He  is  subject  to  cross-examination, 
his  testimony  may  be  Impracbed,  the  dr- 
comstances  under  which  he  testifles  may  lie 
considered,  and  perjury  on  his  part  can  be 
as  readUy  disclosed  as  in  the  case  of  other 
witnesses.  The  Jury  are  to  give  his  testi- 
uMHiy  audi  credit  and  sndi  weight  as  In  tlielr 
Judgment  shall,  under  all  the  drcumstanceB, 
be  proper.  They  may  accept  It  as  true  or 
they  may  reject  It  as  false.  But  however  In- 
credible or  unreasonable  such  testimony  shall 
se«n,  the  accused  is  entitled  to  an  instruc- 
tion upon  the  hypothesis  that  it  may  t»e 
true." 

Counsel  for  tbe  state  vigorously  appeal  for 
the  application  of  the  principle  of  law  laid 
down  In  tbe  case  of  Madiey  v.  People,  2  Colo. 
19,  to  the  effect  that  no  matter  If  wrong  In- 
structions were  glvoi  or  right  ones  refused, 
or  Improper  testimony  admitted,  still,  if  apon 
a  review  by  tbe  appellate  court  of  the  enttre 
recOTd,  it  is  manifest  that  Justice  has  been 
done,  and  that  the  verdld  must  have  been, 
the  same  under  correct  instructions  and  th» 
admission  of  proper  testimony,  tbe  conrfc 
should  not  Interfere. 

This  doctrine  has  application  to  cases 
where 'the  facts  are  undisputed,  and  upon 
which  facts,  thus  uncontradicted,  but  one  re~ 
suit  could  possibly  be  readied.  It  has  no  ref— 
erence  to  cases  where  tbe  Acts  are  in  dis- 
pute, and  concerning  tbe  effect  of  whicta 
men  ml^t  honestly  differ.  It  doss  not  eoa.~~ 
template  the  substitution  of  the  Jndg^  e». 
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tlmate  and  Judgment,  npon  the  weight  of 
contradictory  teetlmony,  for  that  of  the  jury. 
To  80  hold  would  be  to  Ingraft  upon  the  Ju- 
rl^rudence  of  this  state  a  new  and  hereto- 
fore unheard  of  doctrine,  revolutionary  in 
results  and  subversive'  of  constitutional 
tights.  Here  is  what  the  learned  Judge  said 
In  that  case: 

"It  Is  conceded  that  It  rests  upon  the 
people  to  show  that  the  prisoner  was  not  and 
could  not  have  been  prejudiced  by  the  error 
in  this  Instruction.  When  this  Is  made  to 
appear  the  law  is  well  settled  in  criminal 
as  well  as  clrll  cases,  that  error  in  the  charge 
Is  not  a  ground  for  a  new  trial.  *  «  • 
Upon  the  undisputed  facta  established  by  the 
evidence,  the  prisoner  Is  guilty  of  the  crime 
of  which  he  has  been  convicted,  and,  as 
there  was  no  room  for  doubt,  the  Jury  must 
have  arrived  at  the  same  result  under  a 
proper  charga" 

The  conclusion  tbere,  as  will  be  seen  from 
the  atrave,  was  based  solely  upon  the  proposi- 
tion that  the  facts  In  the  case  were  undis- 
puted, and  that,  since,  the  testimony  was  not 
conflicting,*  there  was  no  room  for  doubt  as 
to  the  guilt  of  the  prisoner ;  hence  whatever 
the  instructions,  right  or  wrong,  the  result 
from  the  admitted  facts  must  have  been  the 
same.  It  needs  no  argument  to  show  that 
this  doctrine,  under  the  state  of  (acts  shown 
to  have  there  existed,  has  no  arollcation  to 
the  case  at  bar. 

We  by  no  means  intend  to  Imply  a  belief 
that,  had  the  Jury  been  properly  instructed, 
the  verdict  would  have  been  different.  All 
we  do  say  Is  that  the  defendant  did  not  get 
the  instructions  on  this  subject  to  which,  as 
matter  of  law,  he  was  clearly  entitled.  It  la 
too  obvious  to  require  comment  that  it  Is  Im- 
possible for  this  court  to  determine  and  de- 
clare that  such  error  was  wltbout  prejudice. 
We  reach  this  conclusion  with  the  utmost 
reluctance,  In  view  of  all  of  the  testimony, 
but  as  already  indicated,  the  principle  in- 
volved Is  of  too  wide  ini[}ort  to  be  narrowly 
limited,  because  of  the  peculiar  facts  of  this 
particular  case. 

It  is  proi>er  to  suggest  that,  upon  another 
trial,  tho  instructions  ariced  by  defendant 
with  reference  to  malice  and  Intent  being 
questions  of  fact  for  the  Jury  to  pass  upon, 
under  all  of  the  testimony,  and  that  the 
presumption  of  defendant's  innocence  pre- 
vails throughout  the  trial,  and  until  his  guilt 
Is  establlsbed,  by  the  testimony,  beyond  a 
reasonable  doubt,  should  be  given  In  sub- 
stance. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial, 
in  conformity  with  the  views  herein  ex- 
pressed. 

Judgment  reversed  and  cause  remanded. 

HILL,  X,  not  participating.    STEELE,  C. 
dlssenta 


CENTRAL  BUSINESS  COLLEOB  CO.  T. 

BUTHERFORD  et  al. 
(Supreme  Court  of  Colorado.  Feb.  7,  101(X) 

L  liANDLOan  AND  TENAITT  (1  76*)— iJIASEa— 

Bbeach. 

The  letting  of  a  hall  to  a  dancing  club  com- 
posed of  colored  people  was  no  breach  of  a 
lease  by  which  the  leuee  covenanted  that  he 
would  at  all  times  conduct  the  ball  as  a  respect- 
able dancing  academy  and  ballroom,  and  would 
not  allow  therein  improper  or  disreputable  char- 
acters, or  persons  under  the  Influence  of  liquor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  225-230;  Dec  Dig.  | 
76.*1 

2.  LaNDLoan  aro  TsaAiXT  190*)— BvxcnoH 

— AonON  VOB  BBRI— IteRNSES. 

Defendant  leased  a  hall,  and  Mreed  to 
conduct  It  as  a  respectable  dancing  academy  and 
ballroom.  He  rented  the  hall  for  the  evenings 
of  December  ^tb  and  January  Ist  to  a  colored 
dancing  club  to  which  both  the  owner  of  .the  hall 
and  plaintiff,  the  original  lessee,  objected.  Not- 
withstanding the  objection,  the  club  was  permit- 
ted to  occupy  the  ball  on  Christmas  night  for 
a  dance,  but  thereafter  the  door  was  locked  by 
Older  of  plalntifrB  president,  so  that  they  could 
not  use  the  hall  on  New  Year's  night.  Defend- 
ant at  once  gave  notice  that  be  regarded  such 
act  as  an  enction,  and  thereafter  did  not  oc- 
cupy or  use  the  hall  under  the  lease.  Held,  that 
the  act  constituted  an  eviction,  and  tiiat  defend- 
ant was  not  liable  for  rent  thereafter. 

tEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  7G5-768;  Dec.  Dig.  1 
190.*] 

Error  to  District  CScmrt,  City  and  Goiintjr 
of  Denver;  John  I.  Mnlllns,  Jndg& 

Action  by  the  CentrRl  Business  College 
Company  against  A.  W.  Bntlmtord  and  an- 
other. Jodgmoit  for  defendantSt  and  iilaln- 
tlff  brings  error.  Affirmed. 

Doud  Sc  Fowler,  (or  plalntUt  in  error.  J. 
C.  Murray  and  Edwin  H.  Park,  (or  defend- 
ants in  error. 

CAMPBELL^  J.  This  is  an  action  by  the 
lessor,  a  corporation,  to  recover  rent  due  from 
tbe  lessee,  Ruther(ord,  on  a  written  lease  of 
Arlon  Hall,  in  the  Enterprise  Building,  Den- 
ver. Defendant  bank  has  no  Interest  in  tbe 
controversy,  being  a  mere  custodian  of  a  cer- 
tificate of  deposit  of  another  bank,  which  it 
holds,  as  trustee,  for  the  beneflt  of  the  pre- 
vailing real  party  In  interest  Upon  the  trial, 
without  a  Jury,  plaintiff  was  nonsuited  at  the 
close  of  its  case,  and  Is  here  with  Its  writ  of 
error.  The  sole  question  for  decision  is 
whether  tbe  lessee,  defendant,  was  evicted 
from  the  premises.  If  he  was,  plaintiff  les- 
sor was  properly  nonsuited.  If  not  the  Judg- 
ment was  wrong.  Plaintiff  itself  was  a  lessee 
of  the  owner  of  the  building,  and  Rutherford, 
under  the  sublease,  had  the  use  of  the  ball 
for  the  purposes  of  a  dancing  academy  and 
ballroom.  The  sublease  provided  that  the 
lessee  "will  at  all  times  conduct  the  place  as 
a  respectable  dancing  academy  and  ballroom, 
and  will  not  allow  or  tolerate  therein  improp- 
er or  disreputable  characters  or  persons  un- 
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der  the  Inflnence  of  liquor."  The  lessee, 
Butberford,  as  he  might,  rented  the  hall  to  a 
dandog  dub  composed  of  colored  people  for 
the  evenlngB  of  December  25, 1908,  and  Janu- 
ary 1,  10(M.  Both  the  owner  and  Ills  lessee, 
plaintiff  here,  objected  absolutely  to  the  use 
of  the  hall  by  colored  people  and  plaintiff's 
president  so  Informed  defendant  Bntherford. 
Notwithstanding  this  objection  and  their  re- 
monstrance, the  colored  clu\f  were  permitted 
to  occupy  the  hall  on  CSirlstmas  night  for  ft 
dance.  When  Its  xnanbers  attempted  to  gain 
entrance  Into  the  hall  on  New  Xear*8-  night, 
they  found  the  doors  to  the  some  locked,  and 
were  not  permitted  to  enter.  The  door  was 
locked  by  order  of  plaintiff's  president  It 
seeks  to  Justify  this  course,  because,  as  It 
says,  mi  Christmas  night  some  of  the  m«n- 
bers  of  this  club  while  using  the  hall  were 
under  the  Influence  of  liquor  and  conducted 
themselves  In  an  improper  manner,  and  thus 
brought  disrepute  upon  the  hall,  which  con- 
stituted a  breadti  of  the  lease.  ^ 
The  trial  court  was  right  In  finding  against 
plaintiff  on  this  Issue.  There  Is  no  legitimate 
evidence  that  the  members  of  this  club  were 
Improper  or  disreputable  characters,  or  were 
disorderly,  or  under  the  Influence  of  liquor, 
when  they  occupied  this  hall  Christmas  night. 
The  trial  court  was  also  Justified  In  flndir' 
that  the  real  ol3]ectlon  by  plaintiff  to  the  use 
of  the  hall  by  this  c]ub,  and  the  real  reason 
for  locking  the  doors  and  excluding  Its  mem- 
bers, was  because  they  were  negroes,  not 
that  they  were  disorderly  or  drunk.  The 
fact  that  they  are  negroes  does  not  of  itself 
make  them  disreputable.  The  court  was  Jus- 
tified In  finding  from  the  evidence  on  this 
point,  which  is  largely  hearsay  In  plaintiff's 
behalf,  that  their  behaviour  was  circumspect 
and  entirely  proper.  In  the  lease  under 
which  Rutherford  entered  there  was  no 
clause  that  prevented  him  from  letting  the 
hall  to  colored  [)eople.  The  mere  fact  that  he 
rented  It  to  those  of  that  race,  or  tliat  they 
were  objectionable  to  the  lessor,  affords  no 
legal  Justification  or  excuse  for  locking  the 
hall  and  excluding  them.  If  the  owner  of  the 
building  or  his  immediate  lessee,  the  plain- 
tiff In  this  case,  did  not  wish  to  have  the  hall 
occupied  as  a  ballroom  or  a  dancing  academy 
by  colored  people,  a  provision  In  the  several 
leases  to  that  effect  should  have  been  Insert- 
ed. They  did  not  so  protect  themselves,  and 
cannot  Justify  their  conduct  In  interfering 
with  the  possession  of  the  premises  by  de- 
fendant, a  sublessee,  because  he  rented  the 
hall  to  negroes  who  were  reputable  and  or- 
derly and  conducted  themselves  In  a  proper 
manner. 

It  is  not  exclusively  for  plaintiff,  as  it 
contends,  to  determine  whether  or  not  it  In- 
tended its  act  as  an  eviction.  If  the  lessor's 
Intention  Is  the  criterion.  It  might  be  difficult, 
If  not  impossible,  to  establish  an  eviction  in 
any  case  where  It  was  for  his  interest  to 
denr  that  It  occurred.  We  think  that  this 
act  o£  plaintiff  lessor  in  locking  Hie  hall,  and 


prerenttng  the  use  of  It  by  repotaUe  and  or* 
derly  pwsons  to  whom  defendant  lessee  bad- 
rented  It  for  the  erenliv  of  January  1st.  be- 
ing treated,  as  it  was,  by  the  defuidant  as  an 
eviction,  was  so  In  law.  Butherford  regard- 
ed this  action  on  the  part  of  bis  lessor  as  an 
eviction,  and  at  once  gave  nottce  to  that  ef- 
fect, and  has  not  since  that  time  occupied  or 
used  the  hall  under  tbe  lease.  Our  condn- 
slon  IB  sustained  by  at  least  two  decisions  of 
this  court  and  one  In  the  Court  of  Ai^eabk 
Hyman  t.  Jockey  Oub  Co..  9  Cola  App.  299, 
48  Pac.  671;  Isabella  Gold  Mining  Co.  t. 
Glenn,  37  Colo.  16S,  86  Pac  849;  UUhelm  t. 
Baxter,  46  Cola  165,  103  Pac.  876.  In  the 
Glenn  Case  it  was  said:  "An  eviction  may  be 
actual  or  constmctlve,  and  any  act  of  the  les- 
sor which  bis  tuuint  Is  derived  of  the 
enjoyment  of  the  wh<d^  or  a  matwlal  part» 
of  the  demised  praises,  or  which  shows  an 
intent  upon  the  part  of  tiie  lessor  perma- 
nently to  deprive,  or  seriously  to  obstruct  or 
Interfere  with,  the  tenant's  quiet  and  peacea- 
ble enjoyment  thereof,  amounts  In  law  to  an 
eviction."  Certainly  tlw  action  of  the  lessor 
in  the  case  at  bar  in  taking  possess'ion  of  this 
hall  and  locking  the  doors  and  preventing  de- 
fendant lessee  from  using  every  portion  of  It 
on  the  night  of  January  Ist  showed  an  iii> 
tent  upon  its  part  permanently  to  deprive, 
and  seriously  to  obstruct  and  Interfere  witli. 
its  lessee's  quiet  and  peaceable  enjoyment  of 
the  hall,  so  long  as  he  rented  It,  as  he  bad  a 
right  to  do,  to  a  club  composed  of  reputable 
and  orderly  colored  people.  In  the  absence 
of  a  reservation  of  such  right  In  the  lease.  It 
was  not  for  this  lessor  to  dictate  to  defendant 
lessee,  or  to  control  him  In  the  matter  of 
the  selection  of  persons  who  should  use  the 
hall  as  a  dancing  academy,  so  long  as  tb^ 
were  reputable  In  character  and  orderly  In 
their  conduct.  Defendant  had'  a  right  to- 
make  his  selection  of  dancers,  and  this  right 
was  seriously  obstructed  and  Interfered  with. 
Plaintiff  lessor  expressly  says  that  It  would 
not  permit  or  tolerate  the  use  of  the  hall  by 
negroes  because  Its  landlord,  the  owner,  ob- 
jected and  threatened  to  cancel  Its  own  lease 
if  such  use  was  c(mtinued.  In  the  Mtlheim. 
Case  it  was  said:  "Any  act  willfully  done  by- 
a  landlord  which  Justifies  the  tenant  vacat-' 
ing  the  leased  premises,  and  he  vacates  them 
on  this  account,  amounts  to,  and  may  be 
treated  as,  an  eviction."  It  was  also  stated* 
"When  the  lessor  by  an  lll^al  act  materially 
disturbs  the  possession  of  his  tenant,  wbldi 
he  should  protect  and  defend,  the  latter  may 
abandon  the  premises  leased."  Certainly  un- 
der these  decisions,  which  are  in  harmony- 
wUh  the  holdings  generally  in  this  country, 
the  act  of  the  lessor  Justified  the  lessee  in 
vacating  the  premises,  which  he  did.  It 
amounts  to  an  eviction,  and  was  so  treated' 
by  defendant 

The  Judgment  of  nwsult  was  properly^ 
granted,  and*  It  Is  affirmed. 

MUSSEB  and  BAILEY,  JJ.,  concur. 
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SAXTON  «t  al.  t.  PERKY  «t  «l. 

(Sapreme  Court  of  Colorado.   Feb.  7,  1910.) 

1.  TBIAI,  (I  177*)— DiBECreD  VEBDICr-BFTOTT 

or  MonoiT  BT  Both  Pasties. 

Where,  at  the  dose  of  the  teBtlmoor  iQ  a 
caoM,  each  party  moves  for  a  directed  verdictt 
•nd  neither  par()r,  after  a  ruliDg  on  tneh  mo- 
tion i,  TcqnMts  the  sabmisslon  of  any  fact  qaes- 
tion  to  Uie  jaty,  the  deeisloa  of  the  court  has 
the  effect  of  K  general  rerdict,  and  la  a  6iidinc 
on  all  fact  Questiona  in  favor  of  the  anccesHuI 
party. 

lEd.  Note.— For  other  canee,  see  Trial,  Cent. 
IMg.  8  400;  Dec.  Dig.  1 177.»] 

2.  Etidehcb  (1  471*)— CoNCLUBioir  of  Wrr- 

In  an  adverse  nilt  to  determine  the  rixht 
to  a  placer  mininK  location,  the  teatimony  of  a 
iritness  that  he  intended  to  aflopt  certain  old 
stakes,  claimed  to  have  been  left  on  the  ground 
from  a  former  location  thereof,  ia  propeny  ex- 
cluded as  a  eoDclasion. 

[Ed.  Note.— For  other  cnaee,  eee  Evidence, 
Cent.  Dig.  S  2157:  Dec.  Dig.  |  471.*) 
a  Mines  akd  Minebam  (|  14»)— Ptjbuo 

MiNSHAt.  I^NDS  —  Places  Mines  — Necks- 

SITT  or  BlABKXirO  BODNDAUEB— COHIUCT 
IM  LiAWS.  „ 
Under  Rev.  St  H  2322,  2324  (U.  S.  Comp. 
St.  1901.  pp.  1425,  1426),  providing  that  lo- 
cators of  all  minee  on  the  pablie  domain,  so 
Ionic  as  they  comply  with  the  laws  of  the  United 
States,  and  with  state  and  local  regulations  not 
In  conflict  therewith,  shall  have  the  exclusive 
right  of  possesaion,  etc.,  and  that  miners  of 
each  mining  dietrict  may  make  regnlatfons  not 
In  conflict  with  the  laws  of  the  United  States, 
or  with  the  laws  of  the  state,  etc.,  the  authority 
of  the  state  to  add  to  the  general  location  re- 
qairements  of  the  federal  statutes  with  refer- 
ence to  the  location  of  mininff  cl^ms,  when 
sncb  provisions  do  not  conflict  with  federal 
taws,  is  granted  by  inference. 

rEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  f  18;  Dec.  Dig.  S  14.»] 

4.  Mines  and  Minerals  (H  19.  20*)— Puceb 
Claims— Mabkxno  Boundabieb  —  CoNrucx 
iH  Laws. 

The  federal  statutes  reqnim  that,  when  a 
discoveiT  baa  been  made  within  the  limits  of 
the  claim  Boueht  to  be  taken,  the  location  be 
distinctly  marked  on  the  ground,  so  that  the 
boundaries  may  readily  be  traced,  and  that  the 
record  of  the  location  shall  contain  the  names 
of  the  locators,  etc,  and  sach  a  description  of 
the  claim,  by  reference  to  some  natural  or  pex^ 
maneut  monnment  as  will  identify  the  claim. 
Held,  that  the  reQuirements  of  Mills'  Ann.  St 
I  3136;  that  before  filing  a  location  certificate, 
the  discoverer  shall  locate  bis  claim  by  posting 
a  BOtlee  aa  Bnch  claim,  and  marking  the  surface 
boundaries  with  sobstantlal  poets  at  each  anple 
of  the  claim,  are  not  invalid  as  in  conflict  with 
the  federal  statute,  but  merely  adds  to  its  gen- 
eral terms,  as  by  inference  it  bad  the  right  to 
do  by  Rev.  St  H  28%  2824  (U.  S.  Gomp.  St 
1001.  pp.  1425,  142S). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  ||  S7-80,  40-14;  Dec.  Dig. 
ft  19,  20.»1  / 

5.  Mines  and  Minebals  (8  20*)  — Places 
Glaius— State  RBqciBEUENTS. 

Under  Milltf  Ann.  St  {  8136,  requiring  the 
discoverer  of  a  placer  claim,  in  order  to  complete 
a  location,  to  post  on  such  claim  a  notice  con- 
taining the  names,  etc.,  and  to  mark  the  surface 
boundaries  with  substantial  posts  sunk  into  the 
cronnd  at  each  angle  of  the  claim,  a  locator  is 
bound  to  aink  posts  into  the  ground,  whether 


the  location  be  on  unsuireyed  government  land> 
or  on  surveyed  land. 

[Ed.  Note.— For  other  cases,  see  Mines  ancfc 
Minerals,  Cent  Dig.  {|  4<M4 ;  Dec  Dig.  |  20.*] 

6.  Statutes  (f  176*)— Consibuction. 

It  is  the  province  of  courts  to  uphold  stat- 
ates  wherever  possible,  and  give  them  effect  ui& 
meaning  according  to  their  plain  terms. 

[Ed.  Note.— For  other  cases,  see  Statutes^ 
Cent  Dig.  I  256 ;  Dec  Dig.  |  176.*] 

7.  ElviDcncH  a  66*)— Fbebdhptiov  or  Exist- 
ence. 

One  is  presumed  to  know  the  existence  of  m 
state  statute. 

[Ed.  Notev— For  other  cases,  see  Eridencer 
Cent  Dig.  I  85;  Dec.  Dig.  %  6^*] 

8.  Mines  and  Minerals  (H  20*)  — Places: 
Claiub— Boundaries— Conflict  or  Ijaws. 

Mills'  Ann.  St.  |  3136,  requiring  boundai; 
stakes  at  the  angle  of  a  placer  mine,  does  not 
conflict  with  Rev.  St.  S  ^1  (U.  S.  Comp.  St 
1901,  p.  1432),  providing  that  where  placer 
claims  are  on  surveyed  lands,  and  conform  t* 
the  legal  subdivisions,  no  further  survey  or  plat 
shall  be  required,  since  the  latter  refers  only  to 
the  plat  and  survey  required  to  be  filed  on  ap- 

filications  for  patent  and  has  no  referenoe  to 
ocation. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  20.*] 

9.  Mines  and  Minebals  (|  27*)  — Place* 
Claims— Relocation  . 

Where  locators  of  a  placer  mine  are  at 
most  in  constructive  possession  only,  their  loca- 
tion must  be  valid,  to  be  effectual  against  on* 
who  seeks  to  relocate  the  ground. 

[Ed.  Note.— For  other  cases,  see  Mines  antf 
Minerals,  Dec.  Dig.  S  27.*] 

Appeal  from  District  Conrt,  EI  Paso  Coun- 
ty ;  Louis  W.  Cunnliigham,  Judge. 

Action  by  A.  W.  Perrj  and  otbers  against 
C.  B.  Saxton  and  others.  Fr<»ii  a  Judgment 
for  plalntlfte,  defendants  ajipeal.  Affirmed. 

P.  J.  Dugan  and  O.  C.  Wells,  for  appel- 
lants. Ward  ft  Ward,  for  ttppellees. 


BAILET,  3.  The  plaintiffs  below,  A.  W. 
Perry  and  others,  claiming  to  be  the  owners 
of  the  Nevada  Placer  Mining  Claim,  em- 
bradng  the  N.  W.  %  of  the  S.  E.  ^,  the  B. 
%  of  the  S.  W.  %  and  the  S.  E.  %  of  the  N. 
W.  section  12,  townsblp  12  south,  range 
62  west,  In  El  Paao  connty,  Colo.,  brought  an 
adverse  suit  In  the  district  court  of  El  Paso 
county  against  C.  B.  Saxton  and  others, 
claiming  to  be  the  owners  of  the  Wells  plac- 
er mining  daim,  and  applying  for  a  patent 
thereto,  covering  the  Identical  ground  em- 
braced in  the  Nevada  placer.  The  plaintiffs 
had  ]u^;ment  npon  a  directed  verdict,  and 
the  defendants  bring  the  ease  hra«  for  re> 
view. 

It  is  admitted  that  the  defendants  have 
the  prior  location  and  must  prevail,  if  tbelr 
location  is  valid.  At  the  close  of  the  testi- 
mony both  parties  moved  for  an  Instructed 
verdict.  The  motion  of  the  defendants  Is 
based  on  these  grounds: 

"(1)  That  under  the  laws  of  the  United 
States  there  is  no  requirement  that  placer 


•For  other  eases  see  same  topfs  and  section  NUMBER  In  Deo.  It  Am.  Digs.  1907  to  date,  ft  Beportsr  Indaus- 
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claims  located  according  to  legal  subdivl- 
sions  on  the  surveyed  lands  of  the  United 
States  Bball  be  staked  at  the  angles  of  the 
claim,  or  otherwise;  bnt  on  the  contrary,  by 
the  laws  of  the  United  States  It  Is  made  per- 
missible to  locate  placer  claims  upon  the 
JUTveyed  public  lands  by  legal  snbdlTislona, 
without  referoice  to  mmnmentB  or  bound- 
arlw. 

"(2)  Becaase  there  Is  no  statute  of  the 
state  of  Colorado,  where  placer  claims  are 
located  by  legal  subdlTlslons  on  the  sorrey- 
ed  lands  of  the  United  States,  requiring  the 
same  to  be  staked,  and  any  statnto  of  the 
state  of  G<Aorado  w&ldi  puEports  to  nqolre 
staking  at  the  angles  ot  a  plac«  claim, 
which  has  been  located  upon  the  pobllc  lands 
of  die  United  States  wbldi  hare  been  surrey- 
ed.  Is  absolutely  null  and  void,  because  In 
contravention  of  the  federal  statute. 

*'(3)  Because  on  the  14th  day  of  January, 
1008,  the  defendant,  C.  B.  Saxton,  In  his  own 
behalf,  and  on  bdialt  of  bis  associates,  and 
prior  to  said  date,  discovered  a  deposit  of 
Are  clay  on  the  land  in  dispute,  and  on  said 
14th  d^  of  January,  1003,  on  bis  own  behalf 
and  in  bdialf  of  his  associates,  took  the  ini- 
tial wbepB  required  by  law  to  locate  the  land 
in  controversy  as  a  placer  claim  hj  Ite  legal 
subdivisions,  and  that  thereafter,  on  the 
ITtta  day  of  January,  1003,  said  location  so 
initiated  waa  completed  by  the  filing  of  a 
certificate  of  location  In  the  recorder's  office 
of  El  Paso  county,  Golo.,  whereto  said  land 
was  completely  segregated  from  the  public 
domain  and  omstltuted  a  valid  and  binding 
location  of  the  Wells  placer. 

"(4)  Because  th^  acta  done  by  the  defend- 
ant Saxton  and  bis  associates  here  In  evi- 
dence, were  done'  long  prior,  to-wlt:  more 
than  one  year,  to  the  attempted  location  of 
the  so-called  Nevada  placer  claim,  whwe- 
fore  the  alleged  location  of  the  Nevada  plac- 
er is  abs(dutely  void.** 

Mr.  McAlUster: 

"I  understood  you  to  say,  in  introducing 
this  subject,  that  It  1b  conceded  by  yon  that 
should  this  court  hold  that  the  marking  of 
the  boundaries,  or  comers,  or  angles  of  a 
placer  mining  claim  located  on  surveyed 
lands  is  necessary  under  the  laws  ot  the 
stete  of  Colorado  or  the  United  Stetes,  then 
that  the  result  of  that  conclusion  must  nec- 
essarily be  that  the  court  will  instruct  the 
jury  directing  a  verdict  for  the  plaintiffs 
instead  of  directing  a  verdict  for  the  defend- 
ants." 

Judge  Dixon : 

"I  said  this:  That  If  the  court  does  not 
sustain  my  motion,  he  wIU  necessarily  direct 
a  verdict  for  the  plaintiffs;  of  course  your 
phraseology  does  not  suit  me  exactly;  I  will 
argue  that  matter  and  you  will  have  full 
opportunity  to  respond.  I  will  say  this: 
There  Is  no  doubt  that  If  he  overrules  my 
motion,  he  must  necessarily  direct  a  verdict 
for  your  ^ente ;  that  is  my  oplnlra  of  it** 


This  is  the  motion  of  the  plaintiffs: 

"Plalntltb  now  move  the  court  to  direct 
the  jury  to  return  a  verdict  In  their  favor, 
finding  the  Issues  Jobied  in  favor  of  the 
plaintiffs,  and  that  they  are  the  owners  and 
have  establlahed  their  right  to  the  posses- 
sion and  occupancy  of  the  premises  describ- 
ed and  claimed  In  this  section,  to-vrlt:  The 
Nevada  placer  mining  claim,  embracing  the 
N.  W.  ^  of  the  S.  B.  the  E.  %  of  the 
S.  W.  %  and  the  8.  E.  ^  of  the  N.  W. 
all  In  section  12,  township  12  south  of  range 
62  west  of  the  sixth  Principal  Meridian,  by 
virtue  of  a  full  c<Hnpllance  with  the  statutes 
of  the  United  States  and  of  the  state  of  Colo- 
rado, In  reference  to  the  discovery,  location 
and  holding  of  placer  mining  claims;  and 
for  grounds  of  this  motion  plalntUFs  allege: 

"(1)  That  under  the  undisputed  evidence 
in  this  case  It  appears  that  the  plaintiffs  are 
the  owners,  and  have  established  their  right 
to  the  possession  and  occupancy  of  the  Ne- 
vada placer  mining  claim,  by  virtue  of  a  full 
compliance  with  the  statutes  of  the  United 
States  and  of  the  state  of  Colorado,  In  ref- 
erence to  the  discovery,  location  and  holding 
of  placer  mlnii^  claims. 

"(2)  Because  it  appears  that  the  so^lled 
W^ls  placer  mining  daim,  claimed  by  the 
defendante,  is  innlid,  of  no  effect  and  void. 

"(8)  Because  It  appears  fn>m  the  evidence 
that  the  exterior  boundaries,  corners  or  an- 
ises of  the  said  Wells  placer  mining  claim 
were  never  marked  by  the  locators  thereof 
with  substantial  pcnts,  or  in  any  manner,  so 
that  the  boundaries  of  said  dalm  could  be 
readily  or  otherwise  traced,  as  required  by 
the  Btetute  of  the  United  Stetes  and  of  the 
stete  of  Gotorada". 

The  motion  of  dtfendante  was  dotled  and 
that  of  plalntifrs  allowed.  The  jury  was 
instructed  to  return  a  verdict  for  the  latter, 
finding  the  Issues  against  the  defmdante  and 
for  the  plalntilBa,  whldi  was  done. 

The  motions  were  ai^ed  and  submitted 
together.  Upon  the  ruling  of  the  court,  di- 
recting a  VKdlct  for  plalntlfib,  the  defend- 
ante made  no  request  for  a  submUnlcm  of 
any  fact  question  to  the  Jury.  It  is  contend- 
ed that,  upon  these  mcMlona,  the  whole  case 
was  submitted  to  the  court  tor  flnal  deter- 
mination, both  upon  the  facte  and  the  law, 
as  if  a  Jury  bad  been  waived. 

There  are  for  consideration,  upon  the  rec- 
drd  as  mi^^  these  main  questions: 

Mrst  Was  the  Interposition  of  the  mo- 
tions by  the  respective  parties  for  a  directed 
verdict,  upon  the  proote  adduced  and  the  ad- 
mission of  conns^,  as  above  shown,  a  submis- 
sion of  the  whole  case  for  determination  by 
the  court  upon  the  facte  and  law,  since  no 
request  was  made  by  defendants,  after  the 
court's  ruling,  for  a  Jury  finding  on  any  ques* 
tlon  of  fact? 

Second.  Under  the  statutes  of  the  United 
States  or  of  tlie  state  of  Colorado,  is  It  bee- 
essary,  in  order  to  a  valid  location,  that  the 
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cornen  or  an^es  of  a  placer  mlnlns  daim 
located  on  mrreyed  land  be  marked  by  mon- 
nmente? 

Third.  It  the  atatato  of  tin  atate  of  Colo- 
rado teqalrea  auch  marldiis,  la  tt  In  «oiifllct 
wltb  ttie  federal  law  upon  tiila  aabjectT 

That  tbeae  motlona  were  Intended  to  and 
did  anbmlt  ttie  whole  controreray  to  the 
cmrt  for  a  final  Judgment,  on  the  qneatton 
of  the  neceael^  of  ataklns  a  placer  claim  at 
Ma  cornen  or  anglea,  where  located  on  anr- 
Teyed  land,  aeema  too  dear  for  discnsslon. 
The  motion  ol  defOidanta  In  enmectlon  with 
the  atatanent  of  their  connael,  was  In  effect 
an  adndflBlon  that  tta  dalm  was  not  ataked* 
or  that  in  any  erait  they  did  not  rdy  upon 
that  fact;  coupled  with  the  request  that  the 
court  pam  upon  the  question  aa  to  whether 
ataklns  vu  necessary;  also  upon  the  far- 
ther contention  that.  If  the  state  statute  con- 
t^nplates  staking,  under  the  drcamstasces 
here  disclosed,  auch  requirement  is  In  con- 
JUct  with  the  federal  law.' 

Upon  the  record  the  question  aa  to  wheth- 
er the  Wtils  placer  was  staked  waa  abandon- 
ed, for  It  appears  tiierefrom  that  connad  fbr 
defoidante  reputedly  dladalmed  any  puiv 
pose  to  rely  upon  the  fact  that  It  was  staked, 
but  aabmltted  the  caae  addy  upon  the  theory 
that,  the  location  thereof  bdng  on  aureyed 
land,  staking  waa  nnnecessary.  Beside,  as 
matter  of  law,  where,  at  the  dose  of  tba  tes- 
timony, each  party  mores  for  a  directed  ver- 
dict and  neither  party,  after  a  ruling  on 
Boch  motl<m8,  reqnesta  the  submission  of  any 
fact  question  to  the  Jury,  the  decision  of  the 
court  has  the  effect  of  a  general  verdict,  and 
la  a  finding  npon  all  fact  que^ons.  In  faror 
of  the  auccessfnl  party.  This  ia<q>oeltlon  is 
practically  of  unlreraal  recognition. 

In  the  case  of  Michigan  Home  Colony  t. 
Tabor.  141  Fed.  832,  72  a  C  A.  480,  that 
court,  speaking  through  TTnlted  States  Clr- 
cnlt  Jndge  Adams  upon  this  proposition,  said 
this: 

"The  rule  Is  firmly  established  that  when 
each  party  to  a  cause  on  trial  before  a  Jury 
requeste  a  peremptory  Instruction  in  his  fa- 
vor, he  thereby  consents  that  the  court  shall 
find  the  fiicte  cm  the  Issues  Joined.  The  law 
Impresses  upon  the  finding  ao  made  all  the 
InddentB  of  a  general  finding  by  the  court  In 
a  case  submitted  to  It  after  waiver  of  a 
Jury  by  the  parties.  In  such  esse  the  appd- 
late  court  does  not  consider  the  weight  of 
evidence^  The  only  qnesUoua  for  review,  be- 
side the  sufficiency  of  the  pleadings  to  aai>* 
port  the  Jndgmeni;  are  whether  there  la  any 
aubstantlnl  evidence  to  support  the  finding 
and  whether  there  was  reversible  error  com- 
mitted In  the  admission  or  rejection  of  evi- 
dence.** 

This  prlndple  is  supported  by  a  mass  of 
caaes,  both  from  the  federal  and  state  courts, 
from  amtmg  which  we  dto  the  following: 
Fvndllng  V.  WlUey,  19  8.  D.  208,  108  N.  W. 
88;  Bentten  v.  Magone,  167  U.  8.  164.  15 
8iip^  Ct  006, 'SO  I*.  Bd.  664;  Tankton  Tire 


Ins.  Oow  T.  rranont,  B.  &  lA  V.  B.  Co.,  7  B. 
D.  428.  64  N.  W.  614;  Slgoa  Iron  Ca  ▼. 
Brown,  171  N.  Z.  480,  64  N.  EL  104;  Adams 
T.  Boacoe  Lumber  Ca^  100  N.  T.  177,  63  N. 
B.  806;  BOlth  v.  Weaton,  X69  K.  Y.  104,  64 
N.  B.  88;  phenlx  Ins.  Co.  v.  Kerr,  128 
Fed.  728.  64C.aA.251,68UB.A.6e0, 
and  cases  cited. 

No  testimony  waa  exduded  by  the  court 
whidi,  If  admitted,  oould  have  in  any  wise 
beaked  the  cause  of  the  defendants.  The  only 
matter  eomplalaed  of  on  this  acwe  Is  that 
the  court  refused  to  allow  the  witness  Sax- 
ton  to  teatlfy  as  to  Us  Intention  to  adiqrt 
cotaln  old  stekes,  daimed  to  have  been  left 
vjfoa  tiie  ground  fnmi  a  former  location 
thereof,  as  a  ataking.of  the  Wdls  placer. 
The  essential  facte  as  to  audi  stakes  were 
folly  dlsdoaed  by  the  testimony.  The  ques- 
tion of  the  intatiott  to  adopt  them  was  a 
mere  condnslon,  and  even  had  the  witnesa 
been  permitted  to  have  stated  that  each  was 
his  Intention,  It  could  not  have  materially 
aided  the  court  to  readi  a  finding.  In  any 
event,  as  we  have  alrea^  seen,  that  ques- 
tion haa  beoi  distinctly  abandoned.  Even 
were  thla  not  so,  npon  the  question  of  the 
ground  bdng  staked  the  proofs  were  In  con- 
flict; the  weight  thereof  tending  strongly  to 
show  that  there  was  In  fact  no  staking  of 
the  Wells  placer,  by  adoption  or  otherwise. 
The  court,  by  directing  a  verdict  as  It  might 
do,  on  the  motions  Bnbmltted,  found  this  Is- 
sue for  plaintiffs,  and  It  should  not  now  be 
dlBturt>ed. 

Upon  the  second  proposition,  It  should  be 
Qret  noted  that  the  authority  of  the  state  to 
add  to  the  very  general  location  requlremente 
of  the  federal  statutes,  with  reference  to  the 
location  of  minliig  claims,  where  such  pro- 
visions do  not  conflict  with  federal  law,  Is 
undoubted.  The  authority  is  found,  by  Ir- 
resistible Infermce.  In  sections  2322  and  2324 
of  the  Revised  Stetutes  of  the  United  States 
(U.  &  Comp.  St  1901,  pp.  1425,  1426),  and 
baa  never  been  questioned  anywhere.  Del 
Monte  Co.  v.  Last  Chance  Co.,  171  U.  S.  67, 
18  Sup.  Ct  895,  43  L.  Ed.  72 ;  Belk  v.  Meag- 
her, 104  n.  S.  279,  26  L  Ed.  735;  Sweet  v. 
Webber,  7  Colo.  448.  4  Pac  762. 

When  a  discovery  has  been  made  within 
the  limits  of  the  claim  sought  to  be  token, 
all  tbat  the  federal  statutes  farther  require 
Is  that  the  location  be  distinctly  marked  on 
the  ground  so  that  the  boundaries  may  bo 
readily  traced,  and  that  the  record  of  the  lo- 
cation shall  contain  the  name  or  names  at 
the  locators,  the  date  of  location,  and  auch  a 
description  of  tbe  claim  or  claims,  by  refer- 
ence to  some  natural  object  or  permanoit 
monnmente,  as  wUl  idenUiy  the  dalm.  It 
will  be  observed  how  meager  these  requlre- 
mente are  and  how  essential  to  have  tbem 
supplemented  by  stete  law  or  local  rules. 
Tbe  federal  statute  calls  for  no  discovery  no- 
tice, dther  upon  a  lode  or  placer  claim.  In 
the  absence  of  stete  atetatc^  or  local  regula- 
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tlon,  eontalnlDg  additional  reQnlrements  upon 
the  mbject.  If  the  fact  that  the  location  Is 
on  aurveyed  land  Is  a  compliance  with  the 
federal  prOTlslons  that  the  location  be  dis- 
tlnctlT  marked  on  the  sronnd  so  its  bounda- 
ries may  be  readily  traced,  and  therefore  no 
placer  stakes  are  necessary,  it  follows  then 
that,  where  a  placer  is  located  on  soch  land 
it  may  be  done  simply  by  flllns  a  location 
certificate  In  the  office  of  the  coonty  cleA  In 
wbicSi  the  claim  Is  sltnated,  containing  dke 
data  required  1^  Uie  federal  law ;  tliere  need 
be  no  dlscorery  notice  on  the  claim  or  monu- 
ments at  Its  angles,  nothing  but  a  mere  refer- 
ence to  l^al  BubdiTiBions  by  means  of  the 
recorded  certificate.  Rdlance  may  be  had 
on  that  alone  to  Idwtlfy  the  claim.  That 
this  alEords  no  anffldent  data  to  a  prospector 
to  ascertain  wliat  lands  are  claimed  by  oth- 
ers as  placer  gronnd,  la  too  apparmt  to  need 
comment  tTudw  such  circumstances  Oiere 
is  no  actual  notice  whatem.  The  record  of 
audi  location  could  be  discovered,  It  at  all* 
only  with  the  ntmost  difficulty  and  research 
in  the  recording  office.  We  cannot  bellere 
that  such  a  condition  was  ever  contonplated 
or  intended  by  any  anthorlt]^ 

While  we  are  of  the  opinion  that  good  prac- 
tice and  sound  reason  make  necessary  the 
staking  at  Its  comers  of  a  placer  locatloD  on 
surveyed  ground,  even  under  the  federal  stat- 
utes, still  we  do  not  have  to  decide  that 
point.  The  question  here  Is  whether  under 
the  state  law  such  staking  Is  necessary.  Our 
statute,  which  Is  section  3136  of  Mills*  Ann. 
St  reacts  as  follows: 

"The  diBcoverer  of  a  placer  claim  shall, 
within  thirty  days  from  the  date  of  discov- 
ery, record  his  claim  In  the  office  of  the  re< 
coTder  of  the  county  In  which  said  claim  is 
situated,  by  a  location  certificate  which  shall 
contain:  First  the  name  of  the  claim,  des- 
ignating it  as  a  placer  claim;  second,  the 
name  of  the  locator;  third,  the  date  of  lo- 
cation; fourth,  the  number  of  acres  or  feet 
claimed ;  and  fifth,  a  description  of  the  claim 
by  such  ref^ence  to  natural  objects  or  per- 
manent monnments  as  shall  Identify  the 
claim.  Before  filing  such  location  certificate 
the  discoverer  shall  locate  bis  claim:  First 
by  posting  upon  such  claim  a  plain  sign  or 
notice  containing  the  name  of  the  claim,  the 
name  of  the  locator,  the  date  of  discovery  and 
the  number  of  acres  or  feet  claimed;  sec- 
ond, by  marking  the  surface  boundaries  with 
substantial  posts  sunk  Into  the  gronnd,  to- 
wlt :  one  at  each  angle  of  the  claim." 

This  language  Is  so  plain  and  clear  that 
It  needs  no  constrection.  It  contains  no  ex- 
ception. It  says  the  discoverer  of  a  placer 
claim,  in  order  to  complete  a  location,  shall 
do  certain  things.  If  It  were  intended  that 
In  case  the  claim  were  located  on  surveyed 
ground,  be  should  be  exempt  from  so  doing, 
the  statute  would  have  said  so.  The  law  was 
Intended  to,  and  does,  apply  to  placer  claims, 
whether  located  on  aurv^ed  or  nnaurv^ed 


government  lands.  To  hold  otherwise  would 
be  In  ettect  to  repeal  the  statute,  and  that  is 
not  a  function  of  courts.  It  ia  the  province 
of  courts  to  uphold  statutes  wherever  pos- 
sible, and  give  them  effect  and  meaning  fte> 
cording  to  their  plain  terms. 

It  is  aigued  by  counsel  tliat  the  equities 
of  the  case  are  with  the  defendants,  and  that 
a  ruling  should  be  made  that  will  protect 
those  rl^ts.  There  is  no  qneetUm  of  equity 
hwe.  Ttie  question  Is  irtiether  the  fdear,  un> 
equivocal  provlBions  of  the  statnte  are  to  b» 
complied  with.  The  defendants  are  presum- 
ed to  know  of  the  erlstence  of  the  statute 
and  it  la  trtiolly  through  Oielr  failure  to  com- 
ply Willi  its  terms  ttat  ttey  find  themsdves 
in  their  present  plight  In  apeafcbig  to  this 
pfOat,  throui^  Mr.  Justice  Brewer,  ttie  Su- 
preme Conrt  of  the  United  States,  in  tbe  case 
of  Del  Monte  Mining  Co.  taat  Chance  Min- 
ing Co.,  supra,  had  this  to  say : 

"Tbe  queatlon  in  tbe  courts  is  not  what  is 
equity,  but  what  saith  the  statute?  TbuSr 
for  instance,  there  is  no  Inherent  necessity 
that  the  end  lines  of  a  miner's  claim  should 
be  parallel,  yet  the  statute  has  so  spedflcally 
pTMcribed,  and  It  Is  not  within  the  provlncs 
of  the  court  to  Ignore  sudi  provisions." 

If  the  statnte  does  not  meet  with  approval, 
relief  may  be  had  only  through  the  lawmak- 
ing power.  The  courts  have  no  more  author- 
ity to  l^:Islate  upon  tbis  than  any  other  sub- 
ject We  do  not  however  hesitate  to  express 
an  approval  of  the  terms  of  the  statute ;  they 
seem  reasonable  and  proper  as  a  means  of 
giving  actual  notice,  that  certain  lands  are 
already  claimed  and  located,  to  those  who 
are  engaged  In  prospecting  thereon  for  min- 
eral and  other  valuable  deposits.  If  this 
court  may  arbitrarily  dispense  with  &e  re- 
quirement of  staking,  it  may  with  equal  pro- 
priety dls^wnse  with  any  or  all  of  the  other 
requirements  of  the  state  statute  on  this  sub- 
ject not  covered  by  the  federal  laws,  Includ- 
ing that  of  posting  a  discovery  notice.  We 
conclude  that  these  provisions  must  be  sub- ' 
stantlally  complied  with  In  order  to  effect  a 
valid  location  of  a  placer  claim,  though  on 
surveyed  land. 

We  are  unable  to  find,  and  counsel  have- 
not  pointed  out,  a  decision  In  conflict  with 
this  ruling,  where  a  state  statute  expressly 
requiring  staking  is  involved.  The  only  de- 
cisions holding  a  contrary  view  are  found 
in  states  having  no  local  statutes  upon  the 
subject  and  where  the  federal  statute  alone 
is  considered.  Kern  Oil  Co.  v,  Crawford,  143 
Cal.  289,  76  Pac.  1111,  is  not  authority  here, 
for  that  construed  tbe  federal  statute  only ; 
and  this  Is  also  true  of  tbe  cases  from  the 
land  department. 

In  White  V.  Lee,  78  Cal.  593.  21  Pac.  363, 
12  Am.  St  Rep.  115,  tbe  Supreme  Court  of 
that  state,  haWng  under  consideration  only 
the  requirements  of  the  federal  statutes  In 
this  behalf,  held  the  staking  of  placer  claims 
to  be  necessary,  though  located  on  snrreyod 
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(and.  Speafcinff  to  tbls  point,  In  that  case, 
the  following  pertinent  language  was  naed: 

"TbK  constTDcdon  contraded  for  does  not 
«eem  to  ns  to  be  in  harmony  with  the  orlg; 
Inal  purpose  of  the  act  The  purpooe  of  the 
Teqnlrement,  that  the  claimant  aball  mark 
the  bomidaries  of  his  claim;  Is  to  inform  otb- 
«r  miners  as  to  what  portion  of  the  ground 
ia  already  occupied.  The  men  for  whose  In- 
formation the  boundaries  are  required  to  be 
marked  wander  over  the  monntalna  with  a 
very  small  ootflt.  They  do  not  take  surrey- 
<ots  with  than  to  ascertain  where  the  section 
lines  run,  and  (vdinarily  it  would  do  them  no 
good  to  be  Informed  that  the  quarter  section 
«f  8i»ne  particular  number  had  been  taken 
tip.  Tb^  would  derive  no  more  information 
from  it  than  fhej  would  from  a  descriptl(m 
by  metes  and  bounds,  sudi  as  would  be  suf- 
fldMit  in  a  deed.  For  the  information  of 
these  mm  it  is  required  that  the  location 
shall  be  'dtetlnctly  marked  upon  the  ground.* 
The  section  lines  may  not  have  been  distinct- 
ly marked  nptm  the  ground  or  the  marks 
may  have  berai  obliterated  by  time  or  accl* 
dent  And  to  say  that  a  mere  referoice  to 
the  legal  subdivisions  Is  of  Its^  snfllcient 
would  in  our  opinion  defieat  the  purpose  of 
the  requirement.  We  think  we  are  JustMed 
In  the  conclusion  that  placer  locations  must 
he  marked  on  the  ground  with  the  same  care, 
and  the  same  object  and  purpose,  as  In  the 
-case  of  lode  locations." 

This  view  has  the  support  of  other  courts 
of  final  resort  and  also  of  eminent  text-book 
writers,  notably  these:  Worthen  v.  Sldway, 
72  Atk.  215.  7B  8.  W.  777;  Llndley  on  Mines 
<2dEd.)|454;  Snyder  on  Mines,  |  388 ;  Mor- 
rison's Mining  Rights  (12th  Ed.)  p.  200;  Hor^ 
rlson's  Mining  Rights  (13th  Ed.)  p.  21& 

ynxen  to  those  of  the  federal  statute  there 
fa  added,  as  in  this  cas^  the  direct  and  posi- 
tive requirement  not  merely  that  the  loca- 
tion must  be  distinctly  marked  upon  the 
sronnd.  but  that  the  surface  boundaries  shall 
be  marked  with  snbstsntlal  posts  sunk  Into 
the  ground,  one  at  each  angle  of  the  claim, 
there  is  no  room  to  doubt  the  necessity  for 
sudi  staking. 

It  la  proper  to  state  that  the  decision  In 
the  ease  of  White  t.  Lee,  supra,  was  e.'cpress- 
ly  overruled  in  the  case  of  Kern  on  Co.  t. 
Crawford,  snpra,  but  a  careful  examination 
of  the  opinion  In  the  latter  case  shows  con- 
clusively that  the  question  determined  In  the 
former  case  was  not  before  the  court  In  the 
latter  one.  The  ruling  on  that  point  was  a 
gratuity,  and  unnecessary  to  a  determination 
of  the  matters  there  before  the  court  In 
any  event,  the  reasons  given  in  White  t.  Lee, 
for  requiring  staking  under  tbe  federal  stat- 
ute are  logical  and  persuasive,  and  their  force 
remains  unimpaired. 

The  state  statute  In  no  way  conflicts  with 
tue  federal  requirements.  It  la  rather  de- 
signed, by  more  definite  and  detailed  provl- 
Bioos,  to  attain  the  primary  object,  that  is. 


to  give  actual  notice  that  the  ground  Is  al- 
ready occupied,  and  thus  warn  off  subse- 
quent would  be  locators.  It  takes  nothing 
from  the  federal  requirranenta,  but  ^mply 
adds  to  them,  as  has  been  done,  and  upheld, 
In  the  matter  of  the  location  of  lode  claims. 
This  power  Is  clearly  with  the  state  authori- 
ty. It  may  not  take  from,  but  It  may  add  to, 
so  long  as  it  does  not  contravoie,  the  require 
ments  of  the  federal  law  tm  the  subject 
Sweet  V.  Webbw,  supra. 

Section  2331,  U.  S.  Rev.  St  provides  that 
"Whan  placer  claims  are  on  snrreyed  lands 
and  conform  to  the  legal  subdivisions  no  fur- 
Oier  survey  or  plat  shall  be  required,"  etc. 
Counsel  for  defwdants  contend  that  tbe  state 
statute  requiring  boundary  .stakes  at  tbe 
angles  of  a  placw  daim  Is 'in  conflict  with 
this  prorlshKi.  This  jtrovislon  has  no  refer- 
ence whatevw  to  the  maiUng  of  tbe  bound- 
aries of  a  claim  wh«i  located  and  has  no 
real  or  ajqiiarait  connection  with  that  sub- 
ject It  must  refer,  indeed  then  Is  nothing 
dse  to  which  it  can  refer,  to  the  plat  and 
survey  required  to  be  filed  upon  ai^llcation 
tor  patrat  We  seanA  In  vain  for  a  federal 
provision  whldi  either  directly  or  by  Infer- 
ence dtopenses  with  the  general  requiremoitB 
that  tbe  boundaries  of  mining  claims  shall 
be  nurked  upon  the  ground,  hence  there  is  no 
federal  provision  with  which  tbe  Colorado 
statute,  ezpresdy  calling  for  stakes  at  the 
angles  of  a  placn,  can  conflict  The  con- 
tention of  defendants  on  this  score  is  with- 
out merit  While  It  is  true  that  the  bound- 
aries of  the  legal  subdlvlsloiw,  as  fixed  by  the 
official  survey,  control,  manifestly  that  pro- 
vision is  not  interfered  vlth  by  tiie  requlre- 
ment  of  staking.  Tbe  boundaries  should  be 
staked  in  conformity,  or  reasonably  so,  with 
the  government  lines,  so  that  a  would  be  Io> 
cator  is  put  on  inquiry,  that  being  the  pur- 
pose of  tbe  notice  on  the  ground.  It  is  es- 
sentlal  that  this  always  be  dtme  as  a  matter 
of  common  Justice,  if  In  order  to  fix  and 
accurately  mark  the  comers  of  the  legal  sub- 
divisions, so  as  to  give  notice,  the  lines  must 
be  run,  that  duty  clearly  la  with  the  original 
locator. 

It  Is  contended  that  because  defendants 
have  been  Id  possession,  under  claim  and 
color  of  title,  as  is  said,  to  the  Wells  placer, 
any  person  attempting  to  locate  tbe  same 
ground  was  a  trespasser  and  coold  Initiate 
no  valid  right  The  proof  Is  undisputed  that 
at  the  time  the  Nevada  placer  was  located  no 
person  whomsoever  was  In  actual  possession 
of  any  part  of  the  Wells  placer.  So  that  the 
most,  for  that  particular  time,  the  defendants 
could  claim  was  constructive  possesslou,  and 
to  make  that  effectual,  as  against  one  who 
seeks  to  relocate  the  ground,  the  location,  un- 
der which  such  claim  Is  asserted,  must  be 
valid.  As  we  have  seen,  the  Wells  placer  lo- 
cation was  not  of  this  character,  hence  testi- 
mony of  prior  possession  of,  and  work  done 
and  improvements  made  upon,  the  ground 
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was  lumaterlia,  and  could  not  aid  tbe  de- 
foidanti.  The  testimony  was  pn^ierlr  re- 
jected. 

Otal^  Justice  Walte,  speaking  for  tbe  nnlt> 
ed  StkteM  Snpreme  Oonrt,  to  this  iwopositiMi, 
said: 

■^he  rli^t  of  possession  comes  only  frcnn 
a  valid  location,  Conseqnently,  if  there  Is  no 
location  there  can  be  no  posseselcHi  under  It 
*  *  *  A  location  la  not  made  by  taking 
possession  alone,  but  by  working  on  the 
ground,  recording  and  doing  whatever  tim  Is 
required  for  that  purpose  by  the  acts  of  Con- 
gress and  the  local  laws  and  regulatlmis." 

V.  Meagher,  supra.  To  the  same  effect 
are  Sweet  v.  Webber,  supra;  Hofddns  v. 
Noyea,  4  ilont  6S0,  2  Pa&  280. 

Tbe  location  of  the  Nevada  placer  being  In 
all  respects  valid,  and  the  record  dlsdoslng 
no  error,  the  jnd^ent  is  affirmed. 

Judgment  affirmed. 

STEELE,  O.  J.,  and  MUSSEB,  J.,  concur. 


FABMEBS'  PAWNED  CANAL  OO.  v.  PAW- 
NEB  WATBB  STOBAOB  CO. 

(Supreme  Court  of  Colorado.  Feb.  7,  1910.) 

1.  COBFOBATIONS  (|  417*)— AXITHOBITT  OJ  OT- 
FICRBS. 

Defendant's  senenU  manager,  not  being  ao- 
tfaorized  BO  to  do  the  directors,  had  no  power 
b7  virtue  of  liia  omce  to  waive  a  provisioD  of  a 
contract  between  defendant  and  plaintiff,  where- 
by the  latter  agreed  to  erect  within  a  certain 
time  a  system  of  reservoirs  in  connection  with 
water  rights  granted  it  by  defendant. 

[EM.  Note.— For  other  cases,  see  Contorations, 
Cent.  Dig.  {{  1670-1675;  Dec.  Dig.  $  417.*] 

2.  Estoppel  ({  90*)— AcqcixscxircnB— Faxlubb 
TO  Objsot. 

Where,  under  a  contract,  plaintiff  was  re- 

Juired  to  complete  certain  work  within  a  sped- 
ed  time  or  forfeit  water  rights  granted  it  by 
defendant,  that  some  of  defendant's  directors, 
linowing  that  plaintiff  was  at  worli,  neither  ob- 
jected oor  stated  that  tbe  forfeiture  would  t>e 
insisted  on  if  the  woi^  was  not  completed  in 
time  did  not  create  an  estoppel ;  there  being  no 
evidence  that  the  directors  knew  that  plaintiff 
could  not  observe  tbe  time  limit. 

[Ed.  Note.— For  other  cases,  sea  Estoppel, 
Cent  Dig.  ||2i2-208;  Dec.  Dig.  1 90.*] 

8.  EQurrr  (I  SS4*)— Foefsiturb. 

Equity  will  not  lend  its  aid  to  enforce,  but 
In  a  proper  case  will  often  relieve  against,  a 
forfeiture. 

tEd.  Note.— For  other  cases,  see  Equity,  Cent. 
S.  IS  60-76 :  Dec.  Dig.  1  24.*] 

t  Watibb  and  Wateb  Coubbbs  (I  156*)  — 

COKTBACTS— FOBFEITUBE. 

T%at  under  a  contract  whereby  defendant 
granted  water  rights  to  plaintiff,  such  rights  to' 
be  forfeited  on  plaintiff's  failure  to  complete 
certain  work  within  a  stated  time,  plaintiff  ex- 
pended in  the  work  large  sums  for  which  it 
wonld  obtain  no  eqaivalent  in  case  of  forfeiture 
was  not  ground  for  relievinr  against  the  same; 
defendant  not  being  in  fault,  and  ita  damages 
being  difficult  to  estimate. 

[Ed.  Note.— For  other  casesL  see  Waters  and 
Water  Courses,  Dec.  Dig.  1 16&*] 


Error  to  District  Cour^  Logan  County; 
IL  B.  Armonr,  Judge. 

Action  by  the  Pawnee  Water  Storage  Com- 
pany against  the  Farmers'  Pawnee  Canal 
Company.  Judgmoit  for  plaintiff,  and  de- 
fmdant  brli^  error.  Beveraed  and  re- 
manded. 

John  P.  Brockway,  H.  B.  Luthe,  Naugle  & 
SImms,  and  Charles  R.  Bell,  for  plaintiff  in 
error.  John  B.  Smith,  Dorsey  &  Hodges,  and 
Oeo.  EL  HcConley,  for  def^dant  in  error. 

CAHPBELIs  J.  The  object  of  this  action 
Is  to  relieve  against  a  threatened  forfdture 
of  certain  rl^ts  and  privHegse  which  plain- 
tiff storage  company  <aalnu  it  obtained  as 
the  result  of  a  contract  whldi  it  ontered  Into 
with  defendant  canal  company.  The  char- 
acter of  Oils  contract,  made  'December  S, 
1898,  Is  dlsdosed,  and  its  material  provisions 
which  gave  rise  to  the  pending  controversy 
are  embodied  In  paragraphs  1,  2,  8.  and  0, 
which  are  substantially  as  follows: 

(1)  "That  for  and  In  consideration  of  ¥1 
In  hand  paid  by  said  storage  company,  to  the 
said  canal  C(Hupany,  the  receipt  of  whldi  Is 
hereby  acknowledged,  and  In  conslderatton  of 
tbe  premises  and  tbe  undertakings  herein 
set  forth,  to  be  k^t  and  performed  by  the 
said  storage  company,  the  aald  canal  com- 
pany hoeby  grants  to  the  said  storage  com- 
pany, its  successors  and  assigns,  tbe  right 
and  privilege  of  using  and  enjoying  Its  canal 
and  beadgates,  for  tbe  purpose  of  conveying 
water  to  any  and  all  reeervolra  constructed 
along  the  line  of  said  canal  owned  by  the 
said  canal  cnnpany,  •  •  •  with  tbe  right 
to  extend  and  enlarge  the  said  canal,  or  any 
section  of  the  same,  to  such  extent  as  may  be 
requisite  to  convey  the  waters  of  the  South 
Platte  rlvor  and  Its  trlbatariee  to  the  lands, 
canals  and  reservoirs  now  owned  or  hereaft- 
er to  be  acquired  by  the  storage  company." 

(2)  The  canal  company  also  granto  to  the 
storage  company  tbe  privilege  of  building  lat- 
erals, branches,  or  extensions  of  the  canal 
company's  canal,  through  which  auridui, 
waste,  and  seepage  water  might  be  conducted 
and  delivered  direct  to  pnrdtiasen  from  the 
storage  company, 

(8)  "It  is  further  agreed  and  understood 
that  the  said  storage  company  shall  complete 
a  system  of  reservoirs  along  and  under  the 
line  of  said  canal  within  five  years  from  the 
time  of  tlie  ensealing  and  delivery  of  these 
presents,  and  if  at  the  termination  of  the 
said  period  tbe  said  storage  company  shall 
have  failed  to  have  nsed  said  canal  for  the 
purpose  referred  to  In  tbis  contract,  then 
all  of  the  righto  and  lurlvllegea  hereto  m«i- 
tioned  and  granted  by  the  said  cana}  com- 
pany to  the  said  storage  company  shall  be 
waived,  and  this  contract  be  void ;  other- 
wise it  shall  remain  In  full  force  and  effect*^ 

(9)  "It  la  hereby  agreed  by  the  parties 
nereto  to  co-operato  to  tbe  end  that  the 
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widest  serrtce  of  the  canal  and  ttie  storage 
■ystem  shall  Obtain,  and  the  laigest  public 
atUlty  resolt" 

Other  clauses  partlealarly  define  the  re- 
ciprocal rights  and  duties  of  the  parties,  and 
the  limitations,  as  to  the  natace  and  length 
of  time,  of  the  use  of  the  canal  to  which 
the7  are  subjected  when  the  contract  Is  fully 
performed. 

The  principal  dispute  concerns  the  eighth 
Sause.  The  parties  are  not  lo  accord  as  to 
Its  meaning,  or  the  proper  construction  of 
the  contract  as  a  whole.  The  plaintiff  says 
that  this  clause  is. a  mere  covenant,  and  the 
only  remedy  for  Its  breach  an  action  for 
damages;  but.  If  not  a  covenant,  then  it  Is 
a  condition  sabseQuent.  which  does  not  pre- 
vent the  vesting  of  the  estate  which  Is  the 
subject-matter  of  tbe  contract,  but  only  de- 
feats It  In  case  of  nonperformance.  Defend- 
ant says  that,  taking  the  contract,  as  should 
be  done,  in  Its  entirety,  clause  8  constitutes  a 
condition  precedent;  and,  while  In  the  first 
clause  the  language  Is  "hereby  grants,"  yet 
since  by  a  fair  constmctlon  of  the  entire  con- 
tract the  use  and  enjoyment  of  the  canal 
could  not,  in  the  nature  of  things,  be  had  un- 
til after  the  completion  of  the  system  of  res- 
ervoirs, the  vesting  of  the  estate  Is  necessa- 
rily deferred  until  full  performance  of  the 
condition  precedent;  and,  as  confessedly,  as 
will  be  seen  later  on,  the  condition  was  not 
fulfilled,  plaintiff  never  acquired  the  rights 
under  tbe  contract  which  It  would  have  ob- 
tained had  the  condition  been  performed. 
These  contentions  will  be  further  referred  to 
In  an  appropriate  place  in  the  opinion,  but 
we  shall  decide  this  case,  as  that  is  the  most 
favorable  view.  In  plaintiffs  favor,  on  the 
assumption  that  the  clause  in  question  Is  a 
covenant  or  condition  subsequent.  It  will  be 
observed  that  by  its  terms  the  storage  com- 
pany was  required  to  complete  a  system  of 
reservoirs  along  the  line  of  defendant's  canal 
within  five  years  from  the  time  the  contract 
went  into  effect,  and  there  was  to  be  a  for- 
feiture by  the  storage  company  of  Its  con- 
tract rights  if,  at  tbe  end  of  tbe  five  years, 
It  failed  to  use  the  canal  for  the  purposes 
therein  referred  to.  Notwithstanding  the  lan- 
guage of  the  first  paragraph,  which  says  that 
the  consideration  moving  from  the  storage 
company  is  $1  and  the  undertakings  set  forth 
In  the  contract  itself,  the  storage  company 
Mys  that  the  principal,  if  not  the  only,  con- 
sideration of  value  to  defendant  was  a  previ- 
ous settlement  of  all  controversies  concern- 
ing their  relative  rights,  made  by  the  original 
owner  and  builder  of  tbe  canal,  to  whose 
rights  the  plaintiff  storage  company  here  has 
succeeded,  with  its  water  consumers,  who 
are  r^resented  here  by  defendant  canal  com- 
pany. Although  this  claim  is  denied.  In  dis- 
posing of  this  case  we  may  assume  that  that 
settlement  constituted  a  part  of  such  consid- 
eration. Until  tbe  contract  Itself  is  reform- 
ed the  storage  company,  however,  cannot  be 
lieard  to  aay  tliat  It  was  not  required  by  this 


contract,  among  other  things,  to  complete  a 
syatem  of  reservoirs  along  and  under  the  line 
of  defendant's  canal,  as  clause  8  says. 

For  about  three  years  and  a  half  after  tbe 
date  of  the  contract,  plaintiff  did  practically 
nothing  towards  performing  any  of  the  con- 
ditions which  named  as  the  considera- 
tion for  tbe  things  granted  to  It  In  the 
summer  of  1002  it  began  preliminary  surveys 
for  the  prescribed  reservoirs,  and  made  fil- 
ings under  the  statute.  No  actual  work  In 
the  way  of  building  reservoirs  was  then,  or 
ever,  done,  ^e  system  along  the  line  of  de- 
fendant's canal  contemplated  was  for  the 
storage  of  water  by  means  of  whicb  govern- 
ment lands,  and  lands  owned  by  private  in- 
dividuals, favorably  situated,  ml^t  be  Irri- 
gated. Some  time  during  tbe  summer  of  1902 
the  United  States  government  withdrew  from 
entry  Its  lands  In  this  neighborhood,  and  It 
was  publicly  announced,  and  generally  under- 
stood in  that  part  of  the  country,  that  the 
government  contemplated  the  building  of  a 
large  reservoir  with  whicb  to  irrigate  both 
public  and  private  lands.  Plaintiff  company 
then  entirely  ceased  all  operations,  with  tbe 
avowed  intention  of  abandoning  Its  enter- 
prise, after  having  reached  the  conclusion 
that  this  project  of  the  government.  If  con- 
summated, would  render  commercially  un- 
profitable the  system  of  reservoirs  and  exten- 
sion and  enlargement  of  defendant's  canal 
wblcA  this  contract  contemplated  on  its  part 
Nothing  further  under  the  contract  was  done 
by  plaintiff  until  some  time  In  the  spring  or 
early  summer  of  the  year  1008.  The  United 
States  government  abandoned  its  project  in 
July,  1903.  Plaintiff's  president  having  ob- 
tained information  of  the  proposed  abandon- 
ment about  tbree  months  before  it  was  pub- 
licly proclaimed  concluded  to  go  on  with  a 
part  of  the  scheme  contemplated  by  the  con- 
tract It  began  then,  In  March  or  April, 
1003.  the  work  of  building  a  ditch  below  the 
end  of  defendant's  canal,  12  or  14  miles  long, 
which  it  prc^osed  to  connect  therewltb.  near- 
ly completed  the  same,  and  lacked  but  a  few 
feet  of  actually  connecting  it  with  defend- 
ant's canaL  It  did  not  however,  finish  this 
work  within  the  limited  period,  of  five  years, 
which  was  Decouber  6,  1003,  and  never  has 
done  so. 

Plaintiff  seeks  to  avoid  the  forfeiture  of  ita 
rights  as  the  result  of  Ita  failure  to  build 
a  system  of  reserrolra,  which  it  has  avowed- 
ly abandoned,  and  admits  tlut  it  does  not 
propose  to  construct,  on  the  ground  that  by 
a  subsequent  agreement  It  was  released  from 
that  obligation.  For  its  failure  to  complete 
the  extension  of,  and  to  use,  the  canal  for 
the  purposes  mentioned  in  the  contract  with- 
in the  period  of  five  years  It  says  that  de- 
fendant actively  and  wrongfully  interfered 
therewith,  and,  besides.  Is  estopped  to  Insist 
upon  Its  right  to  terminate  the  contract  on 
that  account  because  of  its  own  conduct 
whidi  would  make  It  inequitable  now  to  do 
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BO.  These  contratlons  present  the  important 
■queetloos  for  decision. 

There  Is  testimony  by  the  president  of 
plaintiff  company  that  the  advent  of  the  gov- 
•€rnment  with  Its  reclamation  scheme  so  np- 
■flet  its  plans  that,  nntU  the  gOTemment  gave 
np  Its  project,  there  was  no  Intention  by 
'plalntilE  to  carry  out  the  scheme  ontilned  In 
-the  contract  When  the  gor^mment  decided 
-to  withdraw,  the  [daintlff  company  again  pro- 
posed to  carry  out  the  contract  scheme  In 
part  but  not  in  its  entirety.   Because  of  the 
unsuccessful  efforts  of  the  officers  of  plaintiff 
•company  to  enlist  the  co-operation  of  land- 
•ownerB  who  might  be  supplied  with  water 
from  the  contonplated  storage  system,  the 
■■storage  company  entirely  abandoned  Its  in- 
tention to  constmct  a  system  of  reservoirs 
along  the  line  of  defendant's  canal,  bnt  It 
•did  propose  to  make  an  extension  of  the 
-canal,  which,  by  the  terms  of  the  contract, 
4t  might  da  The  abandonment  of  the  reser- 
Toir  sdieme  was  not  because  reservoirs  were 
not  feasible  as  a  matter  of  fact,  but  because 
plaintiff  concluded  that,  for  the  reason  In- 
•dlcated,  it  would  not  be  a  remunerative  bnsl- 
ness  proposition.   ThlB  conclusion  npon  the 
j»rt  of  plaintiff  In  itself,  of  course,  would 
not  relieve  It  of  Its  contract  duty  to  build 
them  unless  such  obligation  was  in  some  way 
■discharged  by  the  defendant,  and  that  Js  Just 
what  the  plaintiff  pleads  and  attempted  un- 
-successfully  to  prove.  The  trial  court  In  Its 
findings  and  decree  says  that  defendant  has 
waived  its  right  to  insist  upon  a  forfeiture 
•of  plaintiffs  rights  under  the  contract,  be- 
-cause  of  plalntlfTs  failure  to  perform  the  con- 
ditions Imposed  upon  It.  It  Is  not  clear  that 
the  trial  court  intended  to  find  that  defend- 
:aot  waived  that  clause  ,of  the  contract  re- 
•qulrlng  plaintiff  to  build  the  system  of  reser- 
Tolrs,  as  the  use  of  the  word  "waiver"  was  In 
-connection  with  estoppel  in  pals,  which,  the 
<X)nrt  said,  precluded  defendant  from  Insist- 
ing upon  a  forfeiture  arising  from  plalntUTs 
-failure  to  complete  the  extension  of  the  canal 
«nd  to  use  it  within  five  years.  But  if  the 
trial  court  intended  to  find,  or  did  find,  that 
the  parties  agreed  that  the  system  of  reser- 
Tolrs  need  not  be  built,  the  evldoice  will  not 
support  tiie  Ending.  The  only  evidence  In 
-plalntUTs  favor  upon  that  Issue  is  to  be  found 
In  the  testimony  of  Mr.  H^ry,  plaintiff's 
president  who  says  that  Mr.  Henderson,  the 
-secretary  of  defendant  company*  was  In  ac- 
■cord  with  him  that  the  reservoir  seh«ne  was 
not  feasible  as  a  business  proposition.  And 
while  Mr.  Henry  does  not  expressly  say  that 
there  was  an  agreement  of  waiver  of  that 
clause,  by  inference  at  least,  he  says  that 
such  was  the  understanding  of  the  parties. 
There  were  five  directors  of  defendant  cor^ 
poration,  and  Henderson  was  one  of  them. 
He  was  not,  as  asserted  by  Mr.  Henry,  the 
general  manager  of  the  company ;  but.  If  be 
was,  that  circumstance  alone  did  not  give 
him  power  to  waive  this  condition.  The 
tKwrd  did  not  give  him  antborl^  to  waive  it. 


or  hold  him  out  as  possessing  such  authority. 
None  of  the  other  directors,  so  far  aa  the 
record  shows,  ever  knew,  or  heard  of,  or  rati- 
fied, any  such  alleged  agreement  of  waiver. 
The  contract,  therefore.  In  this  respect  was 
never  modified  or  abrogated,  and  plaintiff  has 
never  been  released  from  Its  obligation  to 
build  the  system. 

Even  a  cursory  reading  of  the  contract 
shows  that  plaintiff  was  not  required  to  ex- 
tend defendant's  canal.  Plaintiff  was  given 
the  privilege  of  doing  so,  which  might,  or 
might  not,  be  exercised  at  Its  pleasure.  In 
one  sense,  therefore,  the  extension  of  the 
canal  was  no  part  of  the  consideration  for 
the  rights  and  privileges  which  were  given  to 
plaintiff.  If,  however,  in  a  certain  contin- 
gency the  extension  of  the  canal  was  a  part 
of  such  consideration.  It  was  only  a  part, 
and  not  all,  and  even  If  such  part  of  the 
consideration  was  rendered,  it  would  not 
excuse  or  justify  the  failure  of  plaintiff  to 
fulfill  the  other  and  imperative  condition,  the 
building  of  the  system  of  reservoirs.  While 
not  necessary  for  us  definitely  to  determine 
whether  defendant  wrongfully  Interfered  with 
plaintiff's  work  of  constructing  a  dltdi,  or  by 
Its  conduct  is  estopped  to  take  advantage  of 
the  failure  to  complete  the  same  and  to  use 
the  canal  for  the  purposes  mentioned  in  the 
contract  within  the  prescribed  period  of  five 
years,  it  Is  doubtful  If  the  allied  obstruction 
was  wrongful,  or  the  estoppel  pleaded  suffi- 
ciently established.  As  to  the  former,  com- 
plaint Is  made  that,  while  plaintiff  was  en- 
gaged In  enlarging  defendant's  canal  before 
making  connection  thereof  with  plalntUTs 
newly  made  ditch,  defendant  turned  water 
into  its  canal,  which  drove  out  the  workmen, 
and  the  work  could  not  be  resumed  till  after 
the  five-year  limit  passed.  This  was  at  a 
time  when,  under  the  contract,  defendant  tiad 
the  right  of  aclusive  possession  of  Its  canal, 
and  water  was  turned  Into  It  because  the 
water  consumers  needed  It  Plaintiff  did  not 
formally  ask  the  privilege  of  using  the  canal 
for  the  purpose  in  hand,  and  was  not  accord- 
ed such  privilege  by  defoidant,  though  the 
work  of  enlargement  was  undertaken  on  the 
supposition  that  no  objection  would  be  made. 
Plaintiff  took  Its  chances  when,  after  the 
long  delay.  It  began  the  extension  work,  and 
hoped  to  complete  It  during  the  Irrigating 
season,  when  It  had  no  right  at  all  to  use 
defendant's  canaL 

It  is  true  that  two  of  the  five  directors  of 
defendant,  but  so  far  as  the  record  shows 
none  of  the  other  three,  were  aware  that 
plaintiff  was  engaged  from  about  March  un- 
til some  time  In  November  of  1908  In  the 
work  of  building  a  ditch,  which,  apparently, 
it  was  Its  Intention  to  connect  with  the  canal 
of  defendant.  These  two  directors  made  no 
objection  to  the  same,  nelQier  did  they  say  to 
the  offlc«a  of  plaintiff  that.  If  the  work  was 
not  done,  or  the  canal  used,  within  the  time 
limited,  defendant  would  insist  upon  Its  right 
to  tKmlnato  the  contract  These  eircamstan 
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ces,  however,  are  not  snfficlent  to  create  an 
estoppel.  There  Is  an  entire  absence  of  al- 
legation In  the  complaint,  and  of  any  erl- 
denee  that  plaintiff  wonld  not  have  gone  on 
vrlth  its  work  of  extension,  even  If  It  had 
been  reminded  by  defendant  that  all  condi- 
tions shonld  be  performed  within  the  time 
limit,  else  a  forfeiture  would  be  enforced. 
There  Is  no  evidence  that  the  two  directors 
of  defendant  knew  that  the  time  limit  wonld, 
or  could,  not  he  observed  by  plaintiff.  So 
that  we  might  well  conclude,  if  it  were  nec- 
essary, that  the  estoppel  pleaded  had  not 
been  proved.  But,  as  already  Indicated,  the 
plaintiff,  while  not  required  by  the  contract 
to  make  an  extension  of  the  canal,  was  un- 
der obligation  to  build  a  system  of  reser- 
voirs, from  which  it  has  never  been  released, 
and  that  Is  the  only  thing  which,  as  a  con- 
sideration for  the  grant,  It  positively  agreed 
to  do.  As  it  plants  Itself  with  respect  to 
that  issue  upon  the  proposition  that  it  was 
released  from  that  obligation,  which  claim 
we  have  already  held  was  not  established, 
the  court  was  wrong,  upon  the  undisputed 
facts,  in  deciding  that  plaintiff  company  had 
substantially  performed  all  of  the  conditions 
of  the  contract  to  be  performed  upon  Its  part, 
and  that  defendant  had  waived  Its  right  to 
end  the  contract,  and  by  Its  own  conduct  was 
estopped  to  enforce  such  right 

In  thus  disposing  of  the  case,  as  already 
suggested,  we  have  not  found  It  necessary  to 
pass  upon  the  opposing  contentious  as  to  the 
proper  construction  of  clause  8.  If  it  con- 
stitutes a  condition  precedent,  of  course  no 
right  to  use  defendant's  canal  was  ever  vest- 
ed In  plaintiff,  because  the  condition  named 
-was  not  complied  with.  The  same  result, 
however,  is  reached  if  the  clause  is  to  be  re- 
garded as  a  condition  subsequent,  or  a  mere 
covenant.  In  neither  event  was  the  impor- 
tant condition  or  covenant  in  the  contract 
which  plaintiff  was  obliged  to  perform  ever 
fulfilled,  and,  if  the  estate  ever  vested,  it  was 
afterwards  defeated  or  destroyed. 

The  decree  which  gave  plaintiff  the  right 
to  enter  upon  defendant's  canal  at  any  time 
within  17  months,  to  date  from  the  entry  of 
the  decree  below,  or  from  its  affirmance  in 
this  court  In  case  of  a  review  here,  and  that 
the  work  of  enlargement  of  the  canal  should 
be  deemed  a  full  performance  of  the  coudi- 
tlons  Imposed  u[>on  plaintiff,  and  that  the 
canal  should  then  be  deemed  to  have  been 
used  for  the  purpose  mentioned  In  the  con- 
tract, and  the  conditions  of  the  contract  ful- 
filled, was  wholly  unwarranted  by  the  evi- 
dence. 

It  is  true  that  a  court  of  equity  will  not 
lend  its  aid  to  enforce,  but,  In  a  proper  case, 
will  often  relieve  against,  a  forfeiture.  We 
are  constrained  to  say  that  plaintiff's  laches. 
Its  change  of  purpose,  from  time  to  time,  as 
to  performing  the  contract,  its  unexcused 
failure  to  render  the  only  consideration  for 
the  grant  which  it  bound  Itself  to  give,  com- 
pel 08  to  deny  the  relief  it  asks.  In  the  very 
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I  nature  of  things  the  mere  enlargement  of 
I  the  canal  la  not  the  equivalent  of  the  use 
by  plaintiff  of  the  canal  for  the  purposes 
mentioned  in  the  contract  Those  purposes 
included  the  use  of  the  canal  for  conveying 
water  to  be  stored  In  reservoirs  along  Its 
course  that  were  to  be  built  by  plaintiff ;  and. 
if  they  were  not  built.  It  was  Impossible  for 
plaintiff  to  use  the  canal  for  all  the  purposes 
mentioned  In  the  contract 

Apparently  it  was  a  controlling  considera- 
tion with  the  trial  court  that  defendant  com- 
pany, as  It  was  said,  suffered  no  injury  as 
the  result  of  the  noncompliance  by  plaintiff 
with  the  terms  of  the  contract.  The  argument 
seems  to  be  that  the  system  of  reservoirs,  If 
built,  and  the  extension  of  the  canal,  if  made, 
were  to  be  the  property  of  the  plaintiff,  and 
whatever  profits  were  realized  through  the 
storage  and  sale  of  water  would  belong  to 
plaintiff,  and  not  to  defendant  Such  rea- 
soning Is  not  satisfactory.  Usually  It  is  for 
the  covenantee,  not  the  covenantor,  for  the 
party  for  whose  benefit  a  condition  Is  Impos- 
ed, not  f<ir  the  one  who  Is  to  perform  it.  to 
say  whether  it  shall  be  kept  or  observed. 
And  we  might  well  conclude  that  when  para- 
graph 8  was  inserted  It  was  so  because  de- 
fendant regarded  It  as  Important  and  of  val- 
ue to  itself.  But  we  do  not  need,  to  Invoke 
that  principle,  for  clause  9  expressly  enjoins 
upon  both  parties  to  co-operate  to  the  end 
that  the  widest  service  of  the  canal  and  the 
storage  system  shall  obtain,  and  the  largest 
public  utility  result  Such  result  could  not 
be  attained,  and  the  widest  service  could  not 
be  realized,  If  the  reservoirs  were  not  built 
Defendant  was  interested  that  the  spirit  of 
this  contract  should  be  observed  by  plaintiff. 
If  the  proposed  system  of  reservoirs  was 
built,  even  though  It  shonld  belong  to  plain- 
tiff, and  defendant's  water  consumers  could 
not  use  the  water  from  the  reservoirs  upon 
their  own  lands,  nevertheless  the  construc- 
tion of  the  system  would  materially  contrib- 
ute to  the  development  of  that  part  of  the 
country;  tend  to  Increase  Its  population;  di- 
rectly enhance  the  value  of  the  holdings  of 
defendant  and  Its  stockholders;  widely  ex- 
tend the  service  and  increase  the  use  of  wa- 
ter In  the  great  industry  of  agriculture.  It 
is  true  that,  where  no  material  Injury  results 
to  one  party  to  a  contract  who  is  seeking  to 
terminate  it  for  nonperformance  by  the  oth- 
er, a  court  of  equity  may  afford  relief.  Yet 
we  do  not  think  the  facts  of  this  case  bring 
It  within  that  doctrine.  It  is  doubtless  true 
that  it  would  be  difficult  to  estimate.  In  mon- 
ey, the  damage  to  defendant  which  the  fail- 
ure to  build  this  system  has  occasioned.  That 
fact.  Instead  of  being  a  reason  for  giving  re- 
lief to  plaintiff,  affords  a  substantial  reason 
— in  that  a  money  equivalent  cannot  be  given 
— why  defendant  should  not  be  enjoined  from 
enforcing  its  right  to  terminate  the  contract. 
This  would  be  true  even  though  plaintiff  was 
here  offering  to  give  compensation  in  money, 
which  It  Is  not  It  Is  to  be  regretted  that 
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plfllntttt  company  has  expended,  as  It  (dalms. 
trom  913,000  to  920,000  In  tbe  work  of  extend- 
ing this  ditch  for  whtch  It  has  obtained  no 
equivalent  That  Ion,  In  the  absence  of  fault 
In  defendant  does  not  justify  a  court  In  ab- 
rogating the  solemn  contract  which  the  par- 
ties themselves  volnntarlly  made,  or,  with- 
out reason,  modifying  the  same,  or  making  a 
new  contract  for  them  which  materially 
changes  their  contract  rights.  The  judgment 
therefore  must  be  reversed,  and  the  cause  re- 
manded. 
Beveraed  and  remanded. 

6TEEHM,  0.      and  MUS8BB,  J.,  concur. 


PAGE  et  al.  v.  GILLETT. 
(Supreme  Court  of  Colorado.    Feb.  7,  1910.) 

1.  Taxation  (J  671*)  —  Saue  —  Tax  Deed  — 

KONCONTIODOUS  TRACTS. 

Tax  deeds  conTeylog  noQcoutiguous  tracts 
of  land,  sold  en  masse  for  a  gross  sum,  are  void, 
even  though  the  county  be  the  purchaser. 

[£d.  Note.— For  other  cases,  see  Taxation, 
Ceat.  Dls-  I  1354;  Dec.  Dig.  S  e71.*] 

2.  Taxation  (i  671^— Tax  Salb— Pdxchasb 
BT  County. 

To  authorize  the  count;  to  bid  in  at  a  tax 
sale  separate  tracts,  each  parcel  must  be  offered 
for  sale  separatelf,  and  there  must  be  a  failure 
of  bids  as  to  each. 

[Bd.  Note.— For  other  cases,  see  Tazatlom, 
Cent  Dig.  S  1354;  Dec.  Dig.  |  671.*] 

8.  Taxation  ((  671*)— Tax  Sau— Separate 

^RACTB 

Under  2  Mills'  Ann.  St.  |  3888,  as  amended 
(Laws  1002,  c  3,  i  164),  providing  that  where 
there  are  two  or  more  tracts  of  land  valued  and 
assessed  as  one  parcel,  the  treasurer  shall  sell 
the  same  as  assessed,  considered  with  section 
8822,  providing  that  each  tract  of  land  and 
each  town  or  city  lot  shall  be  valued  and  as- 
sessed separately,  except  when  one  or  more  ad- 
joining tracts  or  lots  are  returned  by  the  same 
person,  in  which  case  they  may  be  valued  and 
assessed  jointly,  only  adjoining  parcels  returned 
by  the  same  person  and  jointly  valued  and  as- 
sessed may  be  sold  jointly. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1354;  Dec  Dig.  |  671.*] 

4.  Taxation  ({  805*)  —  Becovbbt  or  Land 
Sold  for  Taxes— Statute  of  Limitations. 
The  statute  providing  that  no  action  for  the 
recovery  of  land  sold  for  taxes  ^all  lie,  unless 
brought  witiiin  Qve  years  after  the  execution 
and  delivery  of  the  deed  therefor  by  the  treasur- 
er, refers  to  a  valid  deed  and  is  not  set  in  mo- 
tion by  a  void  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1594;  Dec  Dig.  f  805.*] 

6.  Taxation  (|  809^— Tax  Deeds— Action 
TO  Reooveb  Land  Sold  fob  Taxes— Issues 
AND  Proof. 

Where,  in  an  action  to  recover  land  sold 
for  taxes,  tax  deeds  void  on  their  face,  as  show- 
ing a  sale  en  masse  for  a  gross  sum  of  noncon- 
tiguous tracts,  were  affirmatively  relied  on  by 
defendant  as  passing  good  title,  testimony  that 
the  tracts  were  In  fact  offered  and  sold  sep- 
arately was  hiadmlssible,  not  bdng  within  the 
issue. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  809.*] 


Appeal  from  District  Court,  Logan  Ctmn- 
ty;  E.  E.  Armour,  Judge. 

Action  by  Rebecca  J.  Page  and  others 
against  L.  T.  GlUett  Judgment  for  defend- 
ant, and  plalntllb  appeaL  Berersed  and  re- 
manded. 

Harry  C.  Riddle  and  John  F.  Mall,  for  ap- 
pellants.  Munson  &  Munson,  for  appellee. 

BAILEY,  J.  Plaintiffs,  appellants  here, 
brought  this  action  to  recover  160  acres  of 
land  In  Logan  county,  claiming  to  own  in  fee. 
For  answer  and  a  first  defense  to  the  com- 
plaint defendant  appellee  here,  admits  the 
description  of  the  land  and  possession,  but 
denies  all  other  allegations.  Under  the  sec- 
ond, fourth,  flfth  and  sixth  separate  defenses 
the  appellee  claims  title  to,  and  the  right  of 
possession  of,  the  property  through  dlvws  tax 
deeds  Issued  by  the  county  treasurer,  one 
dated  December  20, 189d,  another  January  21, 
1901,  a  third  December  11,  1901,  and  the 
fourth  December  8.  1902.  For  a  third  and 
separate  defense  a  plea  of  the  five  year  stat- 
ute of  limitation,  under  color  of  title,  wltb 
peaceable,  undisputed  and  continuous  possea- 
slon  of  the  premises,  and  the  payment  of  all 
subsequent  taxes  legally  araessed  thereon,  is 
set  up.  Plaintiffs  joined  issue  on  the  allega- 
tions of  these  dtfenses.  Trial  was  had  to 
the  court  with  findings  for  defendant,  upon 
which,  in  One  course,  judgment  was  tenOsnA 
dismissing  the  action.  Plaintiffs  bring  the 
case  here  for  review. 

The  first  contention  is  that  eadi  of  tb» 
deeds  offered  and  recetveA  In  evidence^  to  sup- 
port the  sereral  defenses,  Is  void  on  Its  face, 
because  th^  each  ahow  that  the  property 
couT^ed  is  noncontiguous,  being  located  In 
different  Bectlons,  townships  and  ranges,  and 
was  sold  ea  masse  for  a  gross  sum. 

The  deeds  establish  these  facta.  They  con- 
vey sundry  quarter  sections  of  land,  i^gre- 
gatlng  several  hundred  acres,  wlddy  sepa- 
rated, sold  en  masse  fbr  a  grott  sum.  In 
which  la  Included  the  one  hundred  and  sixty 
acres  In  controversy.  That  the  deeds  are 
void  is  beyond  question  In  tiiia  jurisdiction. 
In  support  of  this  conclusion  we  dte :  Emer* 
son  T.  Shannon.  23  C>>lo.  274,  47  ^c.  302,  58 
Am.  St  Rep.  282;  Webber  t.  Wannamaker, 
89  Colo.  425,  89  Pac.  780;  Whitehead  T.  Cal- 
lahan, 44  Colo.  386.  99  Pac.  67. 

It  Is  urged  by  defoidant  that  the  deed  of 
December  11, 19<yi,  shows  the  property  bid  in 
by  the  county*  and  a  certificate  Issued  to  it, 
afterward  anlgned  to  defendant  uptm  which 
assigned  certificate  tbe  deed  was  executed. 
The  claim  is  that  tiie  county  may  bid  In  ncm- 
contlguons  property  en  masse  for  a  gross  sum. 
Tbe  reason  is  not  apparent  Such'  sale  being 
void,  Is  so  without  referraice  to  who  pur- 
chases, unless  the  statate  makes  some  excep- 
tion, and  we  do  not  find  that  to  be  the  easew 
One  object  of  separate  valnaHon,  assessment 
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and  sole  Is  to  create  a  Hen  upon  each  tract 
for  its  own  assessment  and  levy.  It  Is  mani- 
fest that  this  IB  not  done  If  the  sale  Is  en 
masse  for  a  gross  sum.  The  situation  Is  not 
changed  because  the  county  buys.  The  rule 
In  this  b^alf  is  mandatory.  Webber  t.  Wan- 
namaker,  siqira.  The  sam  for  which  the  sale 
was  made  comprised  the  total  tax  on  the 
whole  pn^rty.  The  amount  of  tax  on  each 
separata  parcel  does  not  appear.  The  deed 
does  not  show  that  the  tracts  were  offered 
s^rately,  as  required  by  statute.  Neither 
does  it  show  that  eadi  tract  was  offered  and 
failed  to  sell  for  lack  of  bidders.  Tbe  fair  in- 
ference from  the  deed  is  that  the  sale  was  to 
the  coonty.  because  no  person  would  pay.  for 
the  ratlre  acreage,  or  any  part  of  it,  the  gross 
anuinnt  due  upon  alL  To  authorize  tbe  coun- 
ty to  bid  in  the  several  tracts,  each  parcel 
most  have  been  offered  for  sale  separately, 
and  there  must  have  been  a  failure  of  bids  as 
to  each.  Howard  t.  Hulbert,  10  Kan.  Ai^. 
314,  02  Fac.  515;  Wedu  t.  Merkle.  6  Okl. 
T14.  52  PaC.  929. 

l/nder  the  pleadings  the  reliance  of  defend- 
ant to  establish  his  title  is  alone  upon  these 
tax  deeds.  Since  they  are  void  because  of 
their  own  recitals,  they  were  not  competmt 
ta  testimony.  They  should  have  been  exdud- 
ed  under  plalntifhi'  objection. 

It  Is  further  contended  that,  because  of  the 
following  amendment  to  section  SS8S.  2  Mills', 
whidi  was  passed  after  the  decision  In  Emer- 
son T.  Shannon,  supra,  to  wit:  "Where  there 
are  two  or  more  tracts  of  land  valued  and 
assessed  as  one  parcel,  the  treasurer  shall 
sell  tbe  same  as  assessed"  (Laws  1902,  c.  3,  | 
164,  therefore  it  was  lawful  to  sell  land  not 
CDDUgnous  en  masse  for  a  gross  sum,  and  the 
decision  above  referred  to  is  not  controlling. 
This  amendment  must  be  considered  with  sec- 
tion 3S22,  2  Mills',  which  was  also  In  force 
when  tbese  assessments  and  sales  were  made. 
The  latter  section  provides:  "Each  tract  of 
land,  and  each  town  or  city  lot,  shall  be  val- 
ued and  assessed  separately,  except  when  one 
or  more  adjoining  tracts  or  lots  are  returned 
by  the  same  person,  In  whleh  case  tbey  may 
be  valued  and  assessed  Jointly."  It  follows 
that  tbe  only  lands  which  may  be  valued  and 
assessed  Jointly  are  sncb  as  adjoin  and  have 
a  common  ownership.  Hence  the  only  land 
which  the  treasurer  may  sell  jointly  Is  such 
as  the  assessor  can  jointly  value  and  assess, 
namely,  adjoining  parcels,  returned  by  the 
same  person.  Further  tbe  proofs  show  that 
this  land  was  In  fact  s^rately  assessed  and 
valued  In  40-acre  tracts. 

The  plea  of  tbe  five-year  limitation  statute 
Is  based  upon  the  deed  offered  In  evidence, 
dated  December  20,  1899,  because  executed 
and  delivered  more  than  five  years  before  tho 
commencement  of  this  suit,  coupled  with  the 
peaceable,  continuous  and  undisturbed  posses- 
sion of  the  premises,  and  the  payment  of  all 
taxes  legally  assessed  thereon  during  such  pe- 
riod. A  void  deed  does  not  set  In  motion  this 


statute.  That  has  been  definitely  settled  by 
this  court  Gomer  v.  Chaffee,  6  Colo.  314; 
Crisman  v.  Johnson,  23  Colo.  264^  47  Pac.  290, 
58  Am.  St  Rep.  224;  Dlmpfel  v.  Beam,  41 
Colo.  25,  91  Pac.  1107. 

In  the  last-named  case  this  court,  .qwaklng 
through  Mr.  Justice  Ooddard,  said: 

"The  tax  deed  shows  on  its  face  that  It  was 
made  to  Hinsdale  county  on  the  10th  day 
of  October.  1898.  The  statute  as  amended 
was  in  force  several  months  btfore  this 
dat&  The  deed  therefore  was  a  nullity,  the 
statute  having  taken  away  not  only  the  right 
of  the  county  to  receive  the  deed,  but  also 
the  power  of  the  county  treasurer  to  make  a 
deed  to  the  county.  The  deed  ^iag  void,  it 
follows  that  the  statute  of  limitations  If  well 
pleaded  would  have  constituted  no  bar  to  the 
relief  the  appellant  was  entitled  to  under  the 
allegations  of  his  cross-complaint,  It  being 
weU  setUed  that  the  statute  of  limitations 
does  not  amply  where  the  deed  is  void  on  Its 
face.  As  was  said,  in  Oomer  t.  Chaffee,  su- 
pra,  it  Is  difficult  to  see  how  the  statute  of 
limitations  can  well  avail  a  defendant  hold- 
ing a  void  deed.  There  was  nothing  for  the 
statute  to  operate  upon;  nothing  for  it  to 
run  in  favor  of  or  against;  nothing  to  set  It 
In  motion.  The  deed  ms  void;  it  did  not 
give  constructive  possession  or  tbe  right  of 
actual  possession." 

This  statute,  whldt  provides,  among  other 
things, that:  "No  action  for  the  recovery  of 
land  sold  for  taxes  shall  He,  unless  the  same 
be  brought  within  five  years  after  the  execu- 
tion and  delivery  of  the  deed  therefor  by  the 
treasurer,  any  law  to  the  contrary  notwith- 
standlng'—manlfestly  means  a  valid  deed, 
not  a  void  or  pretended  deed.  The  questions 
of  color  of  title  and  possession  are  not  In- 
volved. This  particular  statute  1b  Intended 
only  for  the  protection  of  tbe  holder  of  a  valid 
tax  deed.  It  was  not  intended  to  validate  a 
void  deed  and  Is  not  set  In  motion  by,  and 
does  not  run  In  favor  of,  such  an  Instrument. 
The  cases  cited.  In  this  connection,  for  de- 
fendant, had  under  consideration  and  con- 
strued a  different  provision  and  are  not  in 
point.  If  the  plea  were  under  our  seven-year 
statute,  which  runs  in  favor  of  one  asserting 
title  by  virtue  of  possession  and  payment  of 
all  subsequent  taxes  for  the  required  period, 
under  claim  and  color  of  title  made  in  good 
faith,  a  different  question  would  be  present- 
ed. Under  such  conditions  It  may  be  the  deed 
offered  would  be  color  of  title,  and  set  that 
statute  running.  This  question  however  Is 
not  here.  It  was  the  latter  statute  which  the 
court  considered  in  the  decisions  In  Bennett 
V.  Northern  Colo.  Springs  L.  &  I.  Co.,  23 
Colo.  470,  48  Pac.  812.  58  Am.  St.  Rep.  281. 
and  In  De  Foresta  v.  Gast  20  Colo.  307.  38 
Pac.  244,  relied  upon  by  defendant. 

Attention  Is  directed  to  the  rejection  by  the 
trial  judfce  of  outside  testimony,  and  error 
predicated  thereon,  to  show  that  the  sale  was 
made  In  oonfbrmltj  with  the  reaniremoits  of 
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the  statute^  The  deeds  tbemselTes  being  void, 
as  we  have  seen,  outside  tesflmonr  was  not 
competent  to  bolster  them  np.  Testimony 
showing  or  tending  to  show  that  the  sereral 
parcels  of  land  Included  In  the  deed  were  In 
fact  offwed  and  sold  8q;>arately,  not  being 
within  the  Issue,  was  properly  excluded. 
This  proof  might  tend  to  establish  valid  sales. 
It  would  not  mend  void  deeds.  It  might  be 
one  step  In  proof  that  defendant  was  entitled 
to  good  deeds,  when  he  got  bad  ones,  but 
there  Is  no  such  Issue.  This  Is  not  a  suit  to 
reform  the  conveyances.  On  the  contrary, 
they  are  afflrmatlvely  relied  upon  as  passing 
good  title  and  being  sound  Instruments.  The 
defendant  did  not  plead  or  count  on  the  fact 
that  each  step  necessary  to  effect  a  vaUd  sale 
for  taxes  was  taken,  except  aa  the  deeds 
themselves  stiow  this,  and  he  must  be  limited 
In  proof  to  the  tesue  tendered. 

The  case  Is  reversed  and  remanded  for  fur- 
ther proceedings,  in  conformity  with  the  law 
as  here  announced. 

Reversed  and  remanded. 

STEEIiE,  O.  J.,  and  WHITE*  I.,  concur. 


BAUI^T  v.  NORTHWESTERN  NAT.  INS. 

CO.  OF  MILWAUKEE.    (S.  F.  6,039.) 
(Supreme  Court  of  California.   Jan.  24,  1910.) 

1.  insdbahcb  (|  146*)  —  oonsteoction  of 
Policy. 

CoDtrectfl  of  Insurance  should  be  considered 
In  view  of  tbeir  general  objects  and  the  condi- 
tions preecribed  by  the  insurers,  rather  than 
on  the  basis  of  a  strict  technical  interpretatioB. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  295 ;  Dec  Dig.  {  140.*) 

2.  iNSUBAnCB    (H    283*)  —  CONSTBUCnON  OF 

Policy— Bbeaoh  of  Corditiors  — Imcdm- 

BBANCES. 

In  determining  whether  insured  property 
was  incumbered  within  the  condition  of  the  pol' 
ley,  the  conrt  should  look  at  the  circumstances 
surrounding  the  execution  of  the  iustrument 
sought  to  he  considered  an  Incumbrance,  at 
the  situation  of  the  parties,  and  at  what  was 
done  uoder  it  to  determine  its  true  character, 
and  is  not  concluded  by  the  mere  fact  that  it 
is  called  a  chattel  mortgage  or  is  In  the  form 
usual  to  chattel  mortgages. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  639;  Dec.  Dig.  S  2S3.*] 

8.  INSUHANCE  ({  283*)— Bbeach  op  Condition 

— INCUMBEBID  PkOPIUTY— CHATIEL  MobT- 
QAOE. 

An  instrument  In  the  form  of  a  bond  to 
become  effective  on  the  nonpayment  of  rest,  and. 
creating  a  lien  on  personal  property  for  such 
rent,  is  not  a  "chattel  mortgage"  within  the 
provisions  of  an  insurance  policy,  rendering  the 
same  void  "if  the  subject  of  insurance  be  per- 
sonal property  and  be  or  become  incumbered 
with  a  chattel  mortgage,"  where  no  rent  was 
due  and  unpaid  at  any  time,  and  tbe  risk  was 
not  increased  by  such  instrument. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8S  639-041 ;  Dec.  Dig.  f  283.*] 

4.  iKsiniANCE  (8  283*)— Bbeach  of  Cordi- 
noN— Incumbered  Pbopebty. 

Property  wbicfa  Is  unAer  a  contract  sub- 
ject to  a  lien  for  unpaid  rent  is  not  "incumber- 


ed** witbln  a  policy  of  Insurance  thereon,  pro- 
viding  that  it  should  be  void  "it  the  subject  of 
tbe  insurance  be  personal  property  and  he  or 
become  incumbered  with  a  chattel  mortgage," 
where  no  rent  was  due  and  unpaid  at  any  time, 
and  the  value  of  tbe  property  was  many  times 
the  amount  of  the  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance* 
Cent.  Dig.  (039;  Dec.  DigTl  2S3.*] 

5.  Insubancb  (I  632*)— Action  oh  Policy— 
Pleadino— Alleoatiomb  a8  to  Location 
of  Pbopebty. 

A  complaint  allegiog  that  on  a  date  speci- 
fied "the  said  property  was  totally  destroyed  by 
fire;  •  •  ♦  that  said  property  Insured  as 
aforesaid  and  described  In  said  insurance  policy 
consisted  of  household  and  kitchen  furniture 
contained  *  *  *  in  tbe  five-story  brick  build- 
ing occupied  onlv  as  stores  and  lodgings,"  de* 
scribing  tbe  building  by  street  and  number- 
sufficiently  alleges  tbe  location  of  tbe  property 
at  the  time  of  its  loss. 

[Ed.  Note.— For  other  eases,  see  Insurance. 
Cent.  Dig.  1  1595;  Dec.  Dig.  |  632.*] 

6.  Inbubance  (8  6C5*)— Pbemium— Tiicx  roB 
Patmen  T— E  V I  den  ce. 

Evidence  held  to  show  that  credit  was  giv- 
en insured  for  the  payment  of  premium  on  firs 
insurance. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent.  Dig.  §  1715 ;  Dee.  DigTl  605.*] 

7.  IRSUBANCE  (I  665*)^BGuiDii— Waives  or 
Payuert— Evidence. 

Evidence  held  to  show  that  the  payment  of 
the  premium  for  which  credit  had  been  given 
until  after  loss  was  then  waived  on  the  agree- 
ment that  it  should  be  deducted  from  the  face 
value  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  losurancs^ 
Cent  Dig.  I  1716;  Dec  DlgTi  6G5.*] 

8.  Insurance  (f  64.5*)— Action  on  Policy— 
Pleading- Variance. 

Though  the  complaint  on  a  policy  alleges 
that  It  was  issued  "in  consideration  of  the  stip- 
ulations herein  and  of  $24  prenilum,"  evidence 
that  credit  for  the  premium  was  given  insured 
does  not  constitute  a  variance  as  the  policy 
may  be  construed  to  mean  a  promise  to  pay  the 
premium. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1042 ;  Dec.  Dig.  g  045.*] 

9.  Inbubance  (S  186*)  —  Constbuctioh  of 
Policy — Intent  of  Pabties. 

The  condnct  of  the  parties  may  be  con- 
sidered when  construing  an  lusurance  policy  as 
to  the  payment  of  tbe  premium  or  extending 
credit  therefor. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  «  396;  Dec.  Dig.  8  ISO.*] 

10.  Insurance  (8  046*)—PaEUiuM— Extend- 
ing Cbedit— Evidence. 

Where  a  policy  is  delivprod  without  pay- 
ment of  the  premium.  It  may  be  assumed  that 
credit  for  tbe  premium  was  extended  to  insured, 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1657;  Dec.  Dig.  9  046.*] 

11.  Inbubance  ({  67(^  —  Conbtbcctton  or 
Policy— Payment  of  Preuiuh— Cbedit — 
Findings. 

Id  aid  of  a  finding  by  the  court  that  "the 
payment  of  the  premium  was  not  made  a  con- 
dition precedent  to  defendant's  liability  there- 
under,'*^ tbe  rule  will  he  applied  that  "every 
induleence  not  Inconsistent  with  tbe  plain 
meaning  of  tbe  contract  must  be  shown  tbe  In- 
sured." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1787;  Dec.  Dig.  1  G70.*] 
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12.  INSORAKCE  (8  349*)— PATinCNT  Or  PREin- 

nai — Conditions  Precedent. 

Though  payment  of  the  premium  Is  ex- 
pressly provided  as  the  conaideration  for  the 
IwUcy,  it  is  oot  a  condition  precedent  to  the 
operation  of  the  policy  and  to  any  recovery 
on  it. 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Cent.  Dig.  fi  891 ;  Dec.  Dig.  |  349.*] 

13.  Insurance  (§  645*)— Action  on  Polict 
— Waives  or  Conditionb  —  Isbcis  and 
Paoor. 

In  an  action  on  a  policy,  the  allegations 
of  the  answer  that  plaintiff  did  nbt  at  any  time 
before  the  destruction  of  the  property  pay  or 
offer  to  pay  the  premium,  or  anjr  part  thereof, 
BBd  that  the  premium  was  unpaid  at  the  time 
(he  property  was  destroyed,  rendered  admissi- 
ble evidence  of  a  waiver  of  prepayment,  tbooffh 
the  complaint  alleged  payment  of  the  piemiam. 

[Ed.  Note.— For  other  caeea.  see  Ininranoe, 
Gent.  Dig.  |  1637 ;  Dec.  Dig.  |  640.*] 

14.  INSUBANCE  a  282*)— BbEACH  OF  CONDI- 
TION—OWNEBSU  IP  OF  PbOPEBTY. 

Where  insured  was  individually  the  owner 
of  the  property,  subject  only  to  her  right  and 
duty  as  executrix  to  hold  temporary  possession 
for  the  purpose  of  administrstion  of  her  de- 
ceased husband's  estate,  she  bad  the  only  in- 
surable interest,  and  the  validity  of  the  policy 
was  not  affected  br  a  provision  therein  that  it 
should  be  void  "if  the  interest  of  insured  be 
other  than  unconditional  and  sole  ownership." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1  610 ;  Dec  Dig.  {  282.*] 

15.  Descent  and  Distbibutior  (i  74*)  — 

When  Pbopebtt  Vests. 

Title  to  property  vesta  In  the  heir  or  dev- 
isee from  the  moment  of  the  death  of  the  an- 
cestor or  testator. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  S  238;  Dec.  Dig.  S 
74.*] 

16.  Insurance  (8  138*)— Contbact  of  Insub- 
AKCS— Validitt. 

The  rule  that  It  must  be  presumed  that 
persons  are  familiar  with  the  contracts  to  which 
they  are  parties,  and,  in  the  absence  of  fraud, 
are  bound  by  the  provisions  therein,  should  not 
be  strictly  applied  to  insurance  policies. 

[Ed.  Note.— For  other  cases,  see  Issurance, 
Cent.  Dig.  H  246-249;  Dec  Dig.  {  138.*] 

J7.  iHauBANCB  (i  889*)— CoNDrnoRa  of  Pol- 

lOT— WAITBB— IITCUUBBANCE    OF  PBOPEBTT. 
Even  If  an  instrument  providing  for  a  lien 
on  i>ersonaI  property  for  unpaid  rent  of  the 

{iremises  on  which  it  is  situated  constitutes  an 
ncumbrance  within  a  condition  of  the  policy  of 
insurance,  such  condition  is  waived  where  the 
policy  is  issued  without  any  inquiry  as  to  wheth- 
er the  property  is  Incumbered  and  no  repre- 
sentations were  made  In  respect  thereto. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  II  1028v  1029;  Dec.  Dig.  I  380.*] 

la  PixADiNO  (S  36*)  —  Conclusiveness  of 

ALLEGATIONS. 
That  plaintiff  alleged  performance  of  the 
conditions  of  her  contract  of  insurance  does  not 
prevent  her  showing  that  defendant  waived  the 
condition  against  incumbrances. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  81-86;  Dec  Dig.  |  30.*] 

19.  Insubancb  (I  S^*)— Pboof  of  Loss— 

MXSSTATEUENTB. 

Only  willful  misstatements  in  proof  of  loss 
vlll  prevent  recovery  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  I  1358;  Dec.  Dig.  1  662.*] 
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In  Bank.  Appeal  from  JSnperlor  Court, 
City  and  County  of  San  Frandsco ;  Frank  J. 

Murasky,  Judge. 

Action  by  Rosalie  Raulet  against  the  North- 
western National  Insurance  Company  of  Mil* 
waukee.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Altken  &  Altken,  for  appellant  J.  C.  Mo- 
Einstry  (OrvlHe  G.  Prat^  of  counsel),  for  re- 
spondent 

MELVIN,  J.  After  this  cause  was  decided 
by  the  District  Court  of  Appeal  a  rehearing 
was  granted  in  order  that  this  court  might 
further  examine  the  authorities  and  consider 
the  arguments  with  reference  particularly  to 
two  questions:  (1)  Was  the  chattel  mort- 
gage which  was  given  to  secure  the  payment 
of  rent,  the  sort  of  incumbrance  contemplated 
by  the  terms  of  the  policy?  (2)  Assuming 
that  It  was,  did  the  conduct  of  the  defendant 
corporation  at  the  time  of  the  making  of  the 
contract  of  insurance  amount  to  a  waiver  of 
the  danse  in  the  policy  with  reference  to 
chattel  mortgages? 

To  the  first  question  the  learned  District 
Court  of  Appeal  returned  an  affirmative  an- 
swer, basing  Its  conclusion  In  part  upon  sec- 
tions 2920,  2958,  and  2SS4  of  the  Civil  Code, 
which  prescribe  the  form  of  a  chattel  mort- 
gage, and  provide  that  a  Hen  may  be  created 
to  take  Immediate  effect  as  security  for  the 
performance  of  obligations  not  then  In  exist- 
ence. In  the  opinion  of  the  District  Court  of 
Appeal  cases  are  also  cited  with  approval  In 
support  of  the  view  of  that  court.  Among 
these  are  Continental  Insurance  Co.  v.  Van- 
lue,  126  Ind.  140,  26  N.  E.  120, 10  L.  R.  A.  843; 
Lee  v.  Agricultural  Ins.  Co.,  79  Iowa,  379, 44  N. 
W.  683 ;  Peet  v.  Dakota,  etc.,  Ins.  Co.,  7  S.  D. 
410,'  64  N.  W.  206.  The  question  Is  one  of  some 
difficulty,  and,  In  view  of  the  authorities 
dted,  we  would  he  loath  to  disagree  with  the 
learned  District  Court  of  Appeal  if  we  were 
not  convinced  that  the  practice  of  this  court 
has  been  to  consider  contracts  of  Insurance 
in  view  of  their  general  objects  and  the  legiti- 
mate conditions  prescribed  by  the  Insurers, 
rather  than  upon  a  basis  of  strict  technical 
Interpretation.  The  true  rule  has  been  re- 
cently expressed  by  this  court  as  follows  in 
Claybnrgh  v.  Agricultural  Ins.  Co.,  102  Pnc. 
813:  "The  language  employed  In  the  policy 
is  to  be  given  a  reasonable  construction,  In 
view  of  the  purposes,  as  well  of  the  entire 
contract,  as  of  the  particular  condition  under 
discussion.  The  general  object  of  the  policy 
Is  to  indemnify  the  Insured  against  loss  or 
damage  by  fire.  The  company,  agreeing  to 
famish  this  Indemnity  In  return  for  a  cer- 
tain premium,  seeks  to  limit  its  risk  by  vari- 
ous provisions.  Generally  speaking,  their  pur- 
pose la  to  avoid  liability  In  the  event  of  the 
occurrence  of  circumstances  which  would  nat- 
urally tend  to  Increase  the  hazard  beyond 
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that  whldi  was  in  the  contemplation  of  the 
parties  when  the  Insurance  was  effected. 
The  Insurer  seeks  1»  guard  Itself  against 
UblUty  in  the  event  that  the  condition  of  the 
Insured  property  should  so  change  that  the 
risk  upon  sntih  property  in  Its  altered  condi- 
tion, would  presumably  not  have  teen  as- 
sumed for  the  premium  paid."  Keeping  in 
mind  the  foregoing  canon  of  interpretation 
and  examining  the  phraseology  of  the  policy, 
we  find  no  difficulty  in  agreeing  with  the 
contention  of  respcndenrs  counsel  that: 
'The  court  was  entiUed  to  look  at  the  cir- 
cumstances surrounding  the  execution  of  the 
instrument,  at  the  situation  of  the  parties  to 
it,  and  at  what  was  done  under  It,  to  deter- 
mine its  true  character;  and  was  not  con- 
riuded  by  the  bald  fact  that  it  was  labeled 
'Chattel  Mortgage*  or  was  in  tbe  form  usual 
to  chattel  moTtgagea,  and  also  to  examine  In- 
to the  theory  of  the  provlslmi  against  chattel 
mortgages,  the  reason  for  Its  Insertion,  the 
evito  or  added  rlE^  to  Uie  insurer  that  It 
was  designed  to  guard  against,  and,  after 
having  made  thla  examination,  to  determine 
whether  the  instrument  before  it  was  of  such 
nature  as  to  violate  the  true  Intent  of  that 
provision.*'  The  chattel  mortgage  here  con- 
sidered was  in  substance  a  btmd,  to  become 
effective  In  the  event  of  the  nonpayment  of 
the  rent  -We  are  Just  as  much  entitled  to 
consider  its  tma  essence  as  we  would  be  to 
determine  in  a  controversy  relating  to  real 
property  that  a  deed  absolute  In  fbrm  was  in 
realty  a  mortgage.  The  clause  In  question 
I»ovlded  that  the  entire  policy  should  be 
void  "If  the  subject  of  insurance  be  personal 
property  and  be  or  become  incumbered  with 
a  <diattel  mortgage."  It  will  be  seen  that  tiie 
policy  prohibits  not  the  mere  existence  of  a 
chattel  mortgage,  but  that  condition  In  ^ch 
the  property  ^ould  be  "Incumbered**  with 
such  a  mortgage.  Whatever  may  be  the  def- 
inition of  the  word  "incumbered"  when  mat- 
ters of  title  are  conddwed  in  connection  with 
contracts  of  sale  viewed  as  an  insurable  risk, 
Mra.  Raulef  s  posonal  property  never  was 
"Incumbered."  Its  value  was  many  times  the 
amount  of  the  Insurance.  The  value  of  the 
furniture  purchased  after  the  date  at  the 
chattel  mortgage  and  before  the  issuance  of 
the  policy  of  insurance  was  found  by  the 
court  to  be  equal  to  twice  the  sum  demanded 
In  the  suit.  The  appellant's  risk  was  never 
Increased  one  lota  by  the  so-called  chattel 
mortgage.  In  Caplis  v.  American  Fire  Ins. 
Co.,  60  Minn.  876,  62  N.  W.  440.  51  Am.  St 
Bep.  535,  while  the  alleged  Hen  considered 
was  not  In  terms  a  <^ttel  mortgage,  but  was 
a  stipulation  In  the  lease  that  the  lessor 
should  have  a  first  Hen  on  all  buildings  for 
unpaid  rent  and  taxes,  the  court  did  Interpret 
this  provision  In  the  standard  form  of  policy, 
saying:  "The  clause  must  be  construed  as 
simply  guarding  against  the  common,  ordi- 
nary chattel  mortgage  and  instruments  of  the 
same  general  nature,  use,  and  purposes." 
The  Instrument  here  considered  is  of  no 


greater  dignity  than  the  lease  which  was  the 
subject  of  discussion  In  the  Minnesota  case, 
and  the  language  is  used  for  no  dlfferrat  pur- 
pose. We  think,  therefore,  that  case  Is  author- 
ity for  the  conclusion  which  we  have  reached. 
See,  also.  Place  v.  St  Paul  Title  Ins.  &  Trust 
Co.,  67  Minn.  126, 68  N.  W.  707, 61  Am.  8t  Rep. 
404;  AUen  v.  Hudson  River  Mut  Ins.  Co.,  19 
Barb.  <N.  T.)  446.  The  case  of  Continental 
Ins.  Co.  V.  Tanlue,  supra,  is  not  strictly  In 
point  brae,  because  In  that  case  the  mortgage 
was  given  to  secure  the  paymmt  of  an  an- 
nuity by  Vanlne  to  his  grantor  of  one-half 
the  net  income  of  the  farm ;  such  promised 
division  of  profits  being  the  consideration 
of  the  conveyance  to  him.  The  court  prop- 
erly held  Uiat,  although  the  payments  were  to 
be  made  at  stated  Intervals  and  no  defiaalt 
had  ever  occurred,  the  Mm  was  continuing^ 
and  was  strictly  \rithtn  the  terms  of  the 
policy.  The  wisdom  of  such  conclusion  wtU 
more  fully  appear  when  vre  reflect  that  the 
mortgage  provided  for  a  foreclosure  upon 
any  default  in  the  stipulated  payments.  Nat- 
urally any  arrearage  would  put  the  mortga- 
gor In  danger  of  losing  his  whole  property, 
and  would  greatly  Increase  the  **monl  has- 
ard."  In  that  very  case,  although  tiie  policy 
was  sufficiently  comprehensive  to  Include  all 
Hens,  It  was  held  not  to  be  violated  by  the 
existence  on  the  record  of  a  Hen  of  replevin 
bail  wfaldi  had  been  discharged  but  not  satis- 
fled  of  record  at  the  date  of  the  Issuance  of 
the  contract  of  Insurance.  The  case  is  really 
in  line  with  our  decision  that  we  must  re- 
gard an  aUeged  Hen  witii  reference  to  its 
actual  effect  upon  the  risk  assumed  iij  an 
Insurer.  See,  also.  Smith  t.  Niagara  FIra 
Ins.  Co,  00  Tt  682,  15  AU.  855,  1  L.  R.  A. 
216,  6  Am.  St  Rep.  144.  In  Lee  v.  Agricultu- 
ral Ins.  Co.,  supra,  the  mortgage  had  been 
glvra  to  secure  the  plaintiff  as  surety  for  the 
assured  (or  $125  borrowed  money— quite  dif- 
:  ferent  from  the  purely  contingent  otdlgatlon 
in  the  case  at  bar. .  Peet  v.  Dakota  Fire  ft 
Marine  Ins.  Co.,  7  S.  D.  410,  64  N.  W.  206, 
does  in  principle  sustain  appellant's  position, 
but  It  dlff&ra  from  the  case  at  bar  in  the  dr^ 
cnmstance  that  any  violation  of  the  lease 
would  deprive  the  lessor  of  all  Interest  In  the 
pr(^rty.  The  lease  provides  that  "In  case 
of  violating  these  covenants,  or  any  of  them, 
said  lessee  and  his  assigns  shall  forfeit  sold 
lease  and  improvements,  and  lessors,  with- 
out notice,  may,  either  with  or  without  any 
writ  or  legal  process,  at  their  option,  reenter 
and  bold  said  premises  and  improvements, 
buildings,  etc.,  from  which  time  all  claim 
by  the  lessee  shall  fully  cease."  In  view  of 
the  foregoing  discussion,  we  hold  that  the 
Bo^lled  mortgage  did  not  render  the  policy 
void.  After  a  careful  consideration  of  the 
question  of  waiver,  we  are  convinced  that  the 
conclusion  of  the  learned  District  Court  of 
Appeal  upon  this  point  is  correct  and  we 
hereby  adopt  the  decision  of  said  court  upon 
that  point,  and,  Indeed,  in  all  particulars, 
except  the  matter  discussed  In  the  foregoing 
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paragrapha.  SaM  dedsioii,  bo  far  as  ajfpUo- 
able,  is  as  follows :  "The  appellant  contends 
that  the  Jadgment  and  the  order  denying  its 
motion  for  a  new  trial  should  be  reversed  for 
tiie  following  reasons:  '(1)  There  being  no 
all^tion  as  to  the  location  and  use  of  the 
property  at  the  time  of  the  fire,  the  complaint 
does  not  state  a  canae  of  action  and  the  de- 
morrer  should  have  been  sustained.  (2)  The 
policy  never  took  effect,  as  the  premium  was 
nerer  paid.  (3)  Plaintiff  was  not  the  sole  and 
unconditional  owner  of  the  property.  Her  tn- 
torest  was  concealed  and  mlBrepresented  in 
respects  made  essential  by  the  policy,  and 
wftB  not  tmly  stated  therein,  although  a  true 
statement  thereof  was  warranted.  (4)  The 
property  was  Incumbered  by  a  chattel  mort- 
gage In  violation  of  a  condition  precedent. 
Hie  Invalidity  was  not  waived  by  Issuing  the 
policy,  In  Ignorance  of  the  breadi  of  the  con- 
dition ;  the  burden  being  on  plaintiff  to  dis- 
close the  Incumbrance.  It  could  not  have 
been  waived  except  in  writing.  (S)  The  pol- 
icy was  avoided  by  false  swearing  by  the  In- 
sured,' " 

As  to  the  complaint,  It  is  asserted  that 
"there  Is  no  allegation  that  at  the  time  of 
the  fire  the  property  was  contained  In  the 
described  building  or  that  the  building  was 
at  said  time  'occupied  only  as  stores  and 
lodgings.' "  To  the  effect  that  these  allega- 
tions are  material  citation  is  made  of  Allen 
V.  Home  Ins.  Co.,  133  Cal.  29,  65  Pac  138, 
and  Arnold  v.  American  Ins.  Ca,  148  Gat 
660,  84  Pac  182.  In  the  former  It  Is  said: 
"The  principal  contrition  under  this  bead  Is 
that  the  complaint  does  not  all^  that  the 
building  at  the  time  of  the  Are  was  occupied 
as  a  dwelling  house.  It  was  in  the  contract 
between  the  Insurer  and  tiie  insured  that  the 
premises  were  insured  while  occupied  as  a 
dwelling  hotue;  It  was  essential  for  plaln- 
tifl  to  prove  that  the  flre  occurred  while  the 
pronises  ven  occupied  as  sucli  dwelling 
bouse.  If  it  Was  essential  to  prove  such  &ct, 
it  -was  essential  to  allege  it  •  •  •  The 
allegation  was  not  mer^  a  condition  prece- 
dent as  referred  to  in  section  457  of  the  Oode 
of  GlvU  Procedure.  It  wait  to  the  -very  es- 
sence of  i^alntlff's  right  to  recover."  In  the 
Arnold  Oaae,  supra*  it  is  declared:  **That 
the  houses  were  occupied  as  dwelling  bouses 
at  the  tUne  <rf  the  flres.  and  that  the  furni- 
ture was  at  such  time  contained  In  the  specl- 
fled  house  were  essential  to  any  liability  on  the 
part  of  defendant,  and  therefore  essential  to 
the  statement  of  a  cause  of  action.  Not  be- 
ing alleged,  they  must  be  taken  as  having  no 
ezlstenca."  It  Is  also  rlgbUy  held  that  the 
defect  Is  not  cured  by  verdict  and  Judgment 
since  there  -was  "an  entire  absence  of  both 
direct  and  implied  allegation  of  a  material 
fact- 

But  in  the  case  btfore  us  the  location  and 
use  of  the  projwrty  are  at  least  fairly  implied, 
and  the  complaint  in  that  respect  meets  the 
demand  of  the  policy  that  the  insurance  shall 
extend  "to  ttte  following  described  property 


while  located  and  contained  as  described  here- 
in, and  not  ^sewhere,  to  wit:  •  *  ♦  All 
while  contained  In  the  flve-story  brick  build- 
ing, occupied  only  as  stores  and  lodgings  and 
situate  Nos.  &06-74  north  side  of  Geary 
street  between  Mason  and  Jones  streets,  San 
Francisco."  Turning  to  the  complaint,  we 
find  these  allegations:  "That  on  the  19th 
day  of  April,  1906,  the  said  property  was  to- 
tally destroyed  by  flre,  and  plaintiff  was 
thereby  damaged  In  the  sum  of  $15,000 ;  that 
said  property  Insured  as  aforesaid  and  de- 
scribed in  said  insurance  policy  consisted  of 
household  and  kitchen  furniture,  etc.,  con- 
tained In  the  flve-story  brick  building  oc- 
cupied only  as  stores  and  -lodgings,  and  situ- 
ate Nos.  666-74  north  side  of  Geary  street," 
etc  The  location  and  use,  It  is  manifest, 
appear  as  in  the  policy,  but  appellant  refers 
the  all^atlon  to  the  time  when  the  policy 
was  issued,  and  not  when  the  property  was 
destroyed.  This  Is.  however,  an  unwarrant- 
ed construction  of  the  language  used.  At 
most  it  could  only  be  said  that  the  complaint 
Is  uncertain  In  this  rei^ect  But  it  Is  not 
even  uncertain.  The  forgoing  alle^tlons 
mean  simply  this:  "The  property  insured 
and  described  In  the  t>ollcy  was  destroyed  by 
flre  on  the  19th  day  of  April,  1006.  It  con- 
sisted of  household  and  kltxihen  furniture, 
etc.  It  was  contained  In  the  flve-stozr  brl<A 
building  whldi  vras  occupied  only  as  stores 
and  lodgings  and  was  situated  Nos.  566-74 
north  side  of  Geary  street,"  etc.  No  one 
would  have  much  difficulty  In  determining 
from  the  foregoing  where  the  property  was 
located  at  the  time  of  the  flre,  or  that  it  was 
tused  in  connection  -with  the  said  stores  and 
lodgings. 

Appellant  assails  the  finding  of  the  court 
that  "the  payment  of  the  premium  was  not 
made  a  condition  precedent  to  defendant's 
liability  thereunder,  and  that  the  true  con- 
sideration upon  which  the  defendant  execut- 
ed and  delivered  the  said  policy  to  the  said 
plaintiff  was  not  the  payment  of  the  said 
|24  premium,  but  was  plalntlfTs  promise  Ito 
pay  the  said  $24  to  defendant  on  demand." 
It  is  anerted  that  actum  payment  of  the  pre- 
mium was  made  by  the  terms  of  the  policy 
a  condition  precedent  to  its  tqieratlmi,  and 
thOTefore  to  any  recovery  under  it  In  sup- 
port of  this  position  the  following  is  quoted 
from  B«gBon  t.  Builders'  Ins.  Co.,  38  GaL 
541:  '^e  principal,  and  perhaps  the  only, 
consideration  moving  from  the  insured,  Is  the 
payment  of  the  premium,  and  uiwn  that  the 
promise  of  Indemnity  rests.  The  policy  in 
this  case,  which  Is  in  the  usual  form  In  that 
respect,  states  that  the  company  In  con^d- 
eratlon  of  the  pronlum  therein  mentioned 
InsnrM  the  pustms  named  against  loss  or 
damage  by  fire,  etc.  It  la  no  answer  to  say 
that  a  credit  was  gtfven  to  the  assured  fOr  the 
premium,  at  the  time  the  policy  was  issued, 
for  tiie  payment  of  the  premium  b  a  condition 
precedent  to  the  tU^t  to  recover  for  a  loss." 
The  larovlBlon  in  the  policy  before  ns  is: 
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"In  consideration  of  the  stlpultitioiui  herein 
contained,  and  of  twenty-four  dollars  pre- 
mfum,"  the  defendant  company  insures,  etc. 
Hiere  Is  no  recital  that  the  premium  was 
paid,  and  it  Is  admitted  and  found  that  it  'was 
not  The  plaintiff  testified  that  Mr,  Quarre, 
her  Insurance  broker,  "sent  me  a  letter  from 
the  Insurance  companyafter  the  fire,  asking 
the  payment  of  $24  premium  on  account  of 
the  insurance  company.  I  went  to  the  office 
of  the  Northwestern  National  Insurance  Com- 
pany In  Oakland,  Mr.  Pon  and  I,  and  they 
told  me  'Never  mind' ;  they  didn't  pay  the 
premium.  They  will  keep  that  on  the  $2,000. 
I  -was  in  Oakland  with  my  broker  and  I  asked 
one  gentleman  to  pay  the  premium  because 
Mr.  Quarre  never  asked  me  to  pay  the  pre- 
mium before,  never  sent  me  any  bill.  I  was 
ready  to  pay,  but  no  one  sent  me  the  bill  be- 
fore." It  further  appears  that  on  June  1, 
190G,  a  bill  for  the  premium  was  sent  to  the 
plaintiff  by  the  defendant  The  foregoing, 
although  somewhat  incomplete,  is  sufficient 
to  support  the  conclusion  that  credit  was 
given  for  the  premium,  and  that  after  the 
loss  the  payment  of  said  premium  was 
waived,  and  It  was  agreed  that  It  should  be 
deducted  from  plaintiff's  claim  to  the  face 
Talne  of  the  policy.  There  was  no  objection 
to  the  evidence  tending  to  show  the  credit 
given  or  the  waiver,  hut  it  is  Insisted  that 
plaintiff  must  stand  or  fall  upon  the  allega- 
tions of  the  complaint,  that  these  show  per- 
formance of  the  conditions  of  the  policy 
which  Include  payment,  and  It  is  argued  that 
proof  of  waiver  or  nonpayment  presents  a 
fatal  variance  in  the  light  of  the  Bergson 
Case,  supra,  and  other  authorities  uphold- 
ing the  rule,  as  stated  in  19  Cyc.  923,  that 
"plaintiff  cannot,  either  generally  or  specific- 
ally, allege  performance  of  {he  conditions  of 
the  contract  and  support  such  allegations 
by  proof  of  waiver."  But  as  pointed  out  by 
respondent,  the  phrase  "In  consideration  of 
twenty-four  dollars  premlnm"  Involves  a 
latent  ambiguity.  It  is  manifest  that  it  may 
be  construed  as  Indicating  payment  or  the 
promise  of  payment  of  the  premium  as  the 
consideration.  Ilence  It  was  proper  for  the 
court  to  consider  the  conduct  of  the  parties 
as  Indicative  of  their  understanding  of  this 
provision.  "The  contemporaneous  and  prac- 
tlcal  construction  of  a  contract  by  the  parties 
Is  strong  evidence  as  to  its  meaning  If  Its 
terms  are  equivocal."  Keith  v.  Electrical 
Engineering  Co.,  136  CaL  181,  68  Pac.  59a 
If  plaintiff  had  understood  payment  to  be 
the  consideration  and  bad  intended  to  rely 
It  there  would  have  been  no  such  un- 
conditional delivery  of  the  po1I(7  without 
prepayment  From  this  latter  circumstance 
the  court  was  justified  In  concluding  that  the 
defendant  extended  credit  as  within  com- 
mon knowledge  is  usually  done  In  favor  of 
responsible  parties.  To  the  aid  of  the  court's 
finding  may  be  summoned,  also,  the  rale  of 
construction  generally  recognized  and  well 
established  that  "evory  Indulgence  not  In- 


consistent with  the  plain  meaning  of  the 
contract  must  be  shown  the  assured."  It  Is 
the  law,  also,  that,  even  though  payment  of 
the  premium  Is  expressly  provided  as  the  con- 
sideration, It  Is  not  a  "condition  precedent  to 
the  operation  of  the  policy  and  to  any  re- 
covery on  It."  It  is  held  In  Farnum  v.  Phce- 
nlx  Insurance  Co.,  63  Cal.  246,  23  Pac.  869,  If 
Am.  tSt.  Rep.  233,  virtually  overruling  the 
Bergson  Case,  supra,  as  stated  in  the  sylla- 
bus, that  "An  express  provision  in  a  policy 
of  Insurance  that  the  company  shall  not  be 
liable  on  the  policy  until  the  premium  is  actu- 
ally  paid  Is  waived  by  the  unconditional  de- 
livery  of  the  policy  to  the  assured  as  a  com- 
pleted and  executed  contract  under  an  express 
or  implied  agreement  that  a  credit  shall  be 
given  for  the  premium,  and  the  company  Is 
liable  for  a  loss  which  may  occur  during  the 
period  of  credit."  To  the  same  effect  are 
Griffith  V.  Life  Insurance  Co.,  101  Cal.  627,  30 
Pac.  113,  40  Am.  St.  Rep.  96.  and  Berliner 
V.  Travelers'  Ins.  Co.,  121  Cal.  451,  53  Pac 
922.  In  the  latter  It  is  said:  "It  la  also 
contended  that  evidence  of  a  waiver  of  pay- 
ment was  not  admissible  under  the  com- 
plaint; that  payment  of  the  premium  Is  al- 
1^^,  and  that.  If  the  policy  was  delivered 
without  payment  the  facts  showing  that  de- 
fendant was  estopped  from  relying  upon  the 
failure  to  pay  should  have  been  allied.  It 
Is  true  that  payment  Is  alleged,  but  It  is  also 
alleged  that  the  insured  performed  all  the 
conditions  on  his  part  and  defendant  ac* 
cepted  performance  thereof  and  delivered  the 
4)oUcy.  This  was  certainly  sufficient  as  a 
pleading,  and,  the  policy  having  been  de- 
livered. It  is  immaterial,  bo  far  as  plaintiff's 
right  to  recover  Is  concerned,  whether  the 
premium  was  paid  or  a  credit  given;  the  de- 
livery of  the  policy  as  an  executed  contract 
being  all  that  It  was  eraentlal  to  allege  or 
prove."  Thus  is  completely  answered  appel- 
lant's contention  as  to  the  variance  between 
the  complaint  and  the  findings  and  the  au- 
thorities apparently  to  the  contrary,  cited 
from  other  states,  do  not  declare  the  law  as 
applicable  here. 

Again,  the  issue  as  to  payment  was  direct- 
ly presented  hy  the  allegation  of  the  an- 
swer "that  said  plaintiff  did  not  at  any  time, 
or  at  all,  before  the  destruction  of  the  prop- 
erty, pay  or  offer  to  pay  to  the  defendant 
the  said  premium  of  (24  or  any  part  or  por- 
tion thereof,  and  said  premium  was  wholly 
unpaid  at  the  time  when  said  property  was 
destroyed  by  fire."  This  Is  clearly  a  matter 
of  defense.  It  Is  deemed  denied  and  it  could 
be  met  by  proof  of  payment  or  of  any  cir- 
cumstance, such  as  waiver,  excnslng  pay- 
ment 

The  next  point  made  by  appellant — some- 
what more  serious — Is  based  upon  the  fact 
that  the  subject  of  the  Insurance  was  com- 
munity property  and  was  In  possession  of 
plaintiff  as  executrix  of  the  estate  of  her 
deceased  husband,  Charles  M.  Raulet  who 
died  September  SS.  1904.   His  will  was  ad- 
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mltted  to  probate  <m  November  14, 1904.  The 
plalntUf  vas  ttae  sole  devisee  and  legatee 
under  aald  will.  At  the  time  ot  ttae  destruc- 
tion of  the  property  by  Are  there  had  been 
DO  diatilbnUoa  of  any  part  of  the  estata 
Tbe  time  for  creditors  to  presoit  claims  bad 
expired.  Thereafter,  on  the  8th  day  of 
January,  1907,  all  the  property  of  the  estate 
was  duly  distributed  to  plaintUT.  It  Is  claim- 
ed that  the  property  at  the  time  of  the  In- 
surance and  until  distribution  after  the  fire 
belonged  to  ttae  estate  of  Charles  M.  Ranlet, 
deceased,  and  therefore  the  case  is  brought 
wlttaln  tbe  provision  of  tbe  policy  that  "ttals 
entire  policy  shall  be  void  if  ttae  interest  of 
ttae  Insured  be  ottaer  than  unconditional  and 
sole  ownership."  Two  cases  are  cited  in 
support  of  the  proposition  that  tbe  estate  has 
an  Insurable  interest  that  is  distinct  from 
that  of  the  heirs  or  devisees  and  that  the 
latter  cannot  be  said  to  be  the  sole  and  un- 
conditional owners  of  the  property  before 
distribution.  In  Horton  t.  Jack,  37  Pac.  652, 
It  appears  that  the  property  was  community 
property,  and  the  executrix  was  the  widow 
of  the  deceased  and  his  sole  legatee.  It  was 
held  that  her  taking  of  tbe  estate  property 
to  pay  a  personal  debt  was  a  conver^on — 
**a  wasting  of  the  estate  which  would  consti- 
tute a  devastavit"  It  did  not  appear  wheth- 
er or  not  there  were  outstanding  debts 'of  the 
estate.  In  Overton  v.  Insurance  Co.,  79  Mo. 
App.  1,  as  quoted  by  appellant:  "It  was 
stipulated  In  the  policy  that  plaintiff  was 
the  sole  and  unconditional  owner  In  fee 
simple  of  tbe  property.  It  was  further  stipu- 
lated that,  if  the  Interest  of  the  assured  in 
the  property  be  not  truly  stated,  the  policy 
should  be  void,  and  that  the  policy  was  made 
and  accepted  subject  to  such  stipulation. 
There  was  no  written  application  for  insur- 
ance, and  nothing  was  said  at  the  time  of 
the  verbal  application  by  either  party  as  to 
tbe  title.  The  case  shows  and  in  fact  con- 
cedes that  plaintiff  was  not  the  sole  and  un- 
conditional owner.  The  property  was  owned 
by  her  fansband  prior  to  his  death,  and  upon 
bis  death  descended  (o  his  heirs  and  it  bad 
never  been  partitioned.  In  such  state  of 
facts  there  was  clearly  no  right  of  recovery. 
To  sustain  the  action  would  be,  in  the  face 
of  tbe  provisions  of  the  contract,  without  a 
semblance  of  excuse  or  reason  in  avoidance." 

But  those  cases  are  not  controlling  here. 
There  is  a  vast  difference  between  the  case 
where  an  executor  as  tbe  sole  heir  or  dev- 
isee converts  the  property  dnring  adminis- 
tration, and  where  he  insures  It  as  the  sole 
and  unconditional  owner.  It  Is  the  duty  of 
ttae  executor  to  hold  the  property  to  satisfy 
the  claims  of  the  creditors,  and  where  he  con- 
verts it  the  rights  of  the  creditors  are  ob- 
Tlonsly  prejudiced.  But  here  ttae  plaintiff 
was  individually  the  owner  of  the  property 
■abject  simply  to  her  right  and  duty  as  exec- 
utrix to  hold  temporary  possession  for  tbe 
purpesee  of  administration.  As  a  matter  of 
tact  she  had  ttae  only  insurable  Interest  and 


her  title  was  never  dlstorbed,  as  Is  conclu- 
sively shown  by  the  decree  of  distribution 
afterwards  mada  In  ttae  Ugtat  of  subsequent 
events,  it  ia  clear  ttaat,  if  it  could  be  said  ttaat 
technically  stae  was  not  the  sole  and  uncondi- 
tional owner  of  the  property  because  of  her 
right  to  its  temporary  possession  as  execu- 
trix, she  liad  the  insurable  Interest  In  it,  and 
no  one  ^se  bad  any  title  to  it  and  defendant 
suffered  no  prejudice  by  ber  representation 
as  to  ownership.  It  is  well  established  in 
this  state  that  title  to  property  veste  in  ttae 
taelr  or  deviftee  from  ttae  moment  of  ttae  death 
of  tbe  ancestor  or  testetor.  Brenbam  t.  Story. 
39  Cal.  170;  Bates  v.  Howard,  105  Cal.  173,  38 
Pac  715;  Estate  of  Packer,  125  Cal.  390,  5S 
Pac.  09,  78  Am.  St.  Bep.  58;  Martinovlcb  v. 
Marslcano.  137  Cal.  354.  70  Pac.  459;  Civ. 
Code,  H  1B41.  1363,  1384.  In  ttaat  respect 
ttaere  Is  no  difference  under  our  law  between 
personal  and  real  property. 

In  Cooley's  Briefs  on  the  Law  of  Insurance, 
p.  1369.  It  is  stated  that:  t'lnsurance  policies 
generally  contain  a  clause  redtlng  that  the 
policy  shall  be  void  if  tbe  Insured's  Interest 
Is  other  tlian  sole  and  unconditional,  or  en- 
tire, sole,  and  unconditional  ownership,  and 
this  is  not  expressed  in  the  policy.  *  *  * 
Its  purpose  is  to  prevent  a  party  who  taas 
an  undivided  or  contingent  but  insurable  In- 
terest in  property  from  appropriating  to  tais 
own  use- ttae  proceeds  of  the  policy  taken  on 
tbe  valuation  of  the  entire  and  unconditional 
title,  as  if  he  were  the  sole  owner,  and  to 
remove  from  talm  ttae  temptation  to  perpe- 
trate fraud  and  crlma  It  ttaerefore  follows 
that  ttae  clause  is  In  most  cases  taeld  to  re- 
fer to  tbe  character  and  quality  of  the  title — 
to  the  actual  and  substantial  ownership,  rath- 
er than  to  the  strictly  legal  title.  In  other 
words,  tbe  Insured's  Interest  must  be  of  such 
nature  that  he  will  sustain  the  whole  loss 
If  the  property  is  destroyed.**  In  Miller  v. 
Alliance  Ins.  Co.  of  Boston  (C.  C.)  7  Fed.  640, 
it  Is  held  that  so  long  as  the  assured  undw 
claim  of  right  had  tbe  exclusive  use  and  en- 
joyment of  tbe  insured  property  without  any 
assertion  of  an  adverse  right  or  Interest  In 
It  by  any  other  person  be  had  the  Insurable 
Interest  under  the  sole  and  unconditional 
ownership  clause.  So  here,  the  entire  loss 
was  sustained  by  plaintiff,  and  4t  seems  to 
be  a  narrow  view  that  would  defeat  the 
claim  on  the  ground  that  within  the  contem- 
plation of  the  policy  she  was  not  "the  sole 
and  unconditional  owner."  In  Breedlove  v. 
Norwich,  etc..  Insurance  Society.  124  Cal. 
169,  66  Pac.  772,  It  is  said :  "Notwithstand- 
ing the  fact,  then,  that  plaintiff's  Interest  In 
tbe  property  was  not  that  of  a  sole  and  un- 
conditional owner,  nevertheless  she  did  have 
an  Insurable  Interest  which  will  support  her 
action."  However,  the  judgment  In  the  Breed- 
love  Case  was  upheld  upon  the  ground  of 
waiver  by  the  Insurance  company.  In  Sharp 
V.  Scottish  Union,  ete.,  Co.,  136  Cal.  542,  69 
Pac.  253,  it  Is  held,  as  stated  In  the  syllabus, 
that;   "Where  ttaere  was  no  fraud,  false 
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swearing,  concealment,  or  mlerepreeentation 
by  the  applicant  for  a  policy  ot  fire  Insurance 
which  made  the  loss  payable  to  a  mortgagee, 
and  the  policy  was  written  by  an  agent  of 
the  company,  who  delivered  It  to  a  r^resoit- 
atlTe  of  the  mortgagee,  and  a  full  premium 
was  paid  and  retained  by  the  Inanrance  com- 
pany without  offer  of  resdaalon  after  knowl- 
edge of  the  facts,  and  the  assured  penum 
bad  an  Inanrable  interest  In  the  propwty, 
though  his  wife  was  the  owner  of  an  undi- 
vided half  Interest  ther^n,  tbB  inHiey  may 
be  enforced  by  the  mortgage^  notwlthstand- 
ing  a  clause  that  If  the  interest  of  the  to- 
Bured  be  other  than  unconditional  and  sde 
ownership,  the  policy  ^oold  he  Told."  While, 
of  course,  the  case  am  be  differoitiated  frcnn 
this,  as  the  facts  are  somewhat  dissimilar, 
yet  it  Involves  a  stricter  construction  of  the 
policy  against  the  insurance  company  than 
what  is  iuBlsted  upon  ha«  by  the  reqxmdenL 
In  the  Sharp  Case  Is  dted  with  approval  the 
following  quotation  from  Manchester  Assur- 
ance Co.  V.  Abrami^  88  Fed.  982,  82  a  a  A. 
426:  "Sound  reason,  as  well  as  the  weight 
of  autiiorlty.  Inclines  us  to  the  view  that 
when  the  assured  has  an  inanrable  Interest 
In  the  property,  and  in  good  fblth  applies 
for  Insurahra  upon  the  same,  and  makra  no 
actual  mlsrepmentatton  or  concealment  of 
his  interest  therein,  and  the  insurance  com- 
pany refrains  from  making  inquiry  concern- 
ing bis  interest,  and  ItauM  a  policy  to  him, 
and  ac«a)t8  and  retains  his  premium,  tiie 
company  must  be  presumed  to  hare  knowl- 
e^  of  the  condition  of  his  title  and  to  as- 
sure the  Kffoperty  with  such  knowledge." 

In  the  case  at  bar  there  was  no  actual  nor 
constructlTe  fraud,  no  int^tlonal'  misrepre- 
sentation nor  concealment,  no  inquiry  on  the 
part  of  the  Insurance  company.  The  plain- 
tiff was  really  vested  with  the  title,  tbe  en- 
tire loss  was  sustained  by  her,  and  it  cannot 
be  held  that  the  policy  was  void  by  virtue 
of  the  sole  and  unconditional  ownerablp 
clause.  The  declaration  of  the  court  In  the 
Missouri  case  cited  by  appellant  must  be 
read  In  the  light  of  the  facts.  It  seems  that 
the  plaintiff  there  *'had  at  most  a  life  Inter- 
est in  the  property,  as  there  were  other  heirs 
and  ahe  had  but  a  dower  right.**  The  case 
Is  therefore  of  little  s^nlflcance  bece,  evea 
granting  that  it  was  correctly  decided. 

The  question  arising  from  the  duttel  mort- 
gage. Is  less  free  from  difflcnity.  The  provi- 
sion in  the  policy  as  to  that  is :  *'Thls  entire 
policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall 
be  void  *  *  •  if  the  subject  of  Insurance 
be  personal  property  and  be  or  become  in- 
cumbered with  a  chattel  mortgage."  There 
is  also  the  genwal  provision  that  "this  pdll- 
cy  is  made  and  accepted  snbjwt  to  the  fore- 
going stipulations  and  condition^"  et&  There 
was  in  ftict  a  diattol  mor^ge  uptm  the 
property  to  secure  the  payment  of  the  rent 
for  the  building,  but  the  court  found  In  re- 
lation ttiereto  "that  the  said  Instrument  ex- 


ecuted by  idaintur  and  her  hudDand  to  the 
said  Aronson  was  not  a  chattel  mor^ge 
within  the  meaning  ot  defendanfa  policy; 
that  at  no  time  from  the  date  said  instru- 
ment was  executed  was  there  any  rent  over- 
due ttom  the  lessees  above  named;  that  at 
no  time  waa  said  Instrnmait  oonsldored  by 
said  plaintiff  aa  a  chattel  mortgage:  that 
when  the  plaintiff  applied,  throo^  the  said 
George  Quarre,  to  defendant  for  Insurance 
on  the  said  property,  no  inquiries  were  made 
by  the  said  defradant  as  to  whether  or  not 
the  said  pn^ierty  was  encon^red  by  a  diat- 
tel  mortgage,  nor  were  any  representations 
made  1^  the  said  Quarre  as  plaintUTs  agent, 
to  the  effed;  that  the  pn^rty  was  not  so 
Incumbered;  that  the  provision  in  defend- 
ant's  policy  rating  to  diattel  mortgages 
was  not  a  material  part  of  said  policy."  The 
conclusion  la  tberef  rcnn  drawn  that  there  was 
no  violation  of  this  provision  ot  the  policy, 
and  "that  said  defendant  waived  the  last 
mentioned  clause  by  its  conduct  wh«i  appli- 
cation was  made  tberefbr ;  and  that  defend- 
ant is  estopped  by  its  own  acts  from  now- 
setting  up  the  said  clause  as  a  defense  to 
plalnttrs  claim  in  this  action.  •  •  •» 
We  think,  however,  that  xmAer  the  drcnm- 
stances  it  should  be  held  that  this  provision 
In  the.  policy  was  waived  by  the  conduct  of 
defen^mt  There  was  no  written  appllcatlcm 
for  the  insurance,  and,  as  we  have  seoi,  no 
actual  fraud  and  no  lntentl<mal  mlsrspresa^ 
tatlon  by  plaintiff.  She  waa  Ignorant  of  this 
provlalon  In  tiie  policy,  which  was  secured  by 
her  agent,  and  no  Inquiry  was  made  by  the 
company  as  to  the  wistence  of  any  chattel 
mortgage. 

It  must  be  presumed,  ordinarily,  that  per> 
sons  are  familiar  with  the  terms  of  wrlttoi 
contracts  to  whldi  thc^  are  parties,  and  in 
the  absence  of  fraud  th^  are  JnStiy  bound 
by  the  provisions  therein,  but  the  rule  should 
not  be  strictly  applied  to  insurance  poUclea. 
Jt  Is  a  matter  almost  of  common  knowledge 
fiiat  a  very  small  parentage  <a  policy  h(dd- 
ets  are  actually  cognizant  of  the  provisions 
of  their  policies  and  many  ot  them  are  ig- 
norant of  the  names  of  the  ctmipaides  issu- 
ing the  said  policies.  The  policies  are  pre- 
pared by  the  experts  of  the  companies,  they 
are  hii^  technical  In  their  phraseology, 
they  are  complicated  and  voluminous — the 
one  before  us  covering  thirteen  pages  of  the 
transcript— and  in  tiielr  numerous  omdltlons 
and  sttpulations  furnishing  what  sometimes 
may  be  vwitable  traps  for  t3ie  unwary.  The 
insnred  nsnally  confides  Implicitly  In  the 
agent  securing  the  insurance,  and  it  la  only 
Jittt  and  equitable  tliat  tiie  company  should 
be  required  to  call  specifically  to  the  atten- 
tion of  Uie  policy  faoldw  such  provisions  as 
the  one  before  us.  The  courts,  while  zealous 
to  uph<dd  legal  contracts,  should  not  sacri- 
fice the  spirit  to  the  letter  nor  should  they 
be  slow  to  Sid  the  confiding  and  Innocent. 
The  defendant  should  dther  have  made  In- 
quiries In  refierenoe  to  the  tduttel  mortgaga^ 
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required  a  written  application  coTerlng  by 
question  and  answer  all  the  material  provl- 
siODg  of  the  policy,  or  have  oonaulted  the 
records  In  the  recorder's  office  where  It  would 
have  been  apprised  of  the  Incumbrance.  Con- 
sldering  the  nature  of  the  contract  and  the 
relation  of  the  parties,  there  should  be  no 
difflcolty  in  reaching  the  conclusion  that  this 
provision  was  waived,  and  it  therefore  con- 
stitutes no  bar  to  recovery. 

In  Oooley's  Briefs  on  Insurance,  p.  1396, 
it  is  said:  "The  authorities  are  far  from 
being  agreed  as  to  the  necessity  of  disclosure, 
in  the  absence  of  Inquiry,  when  the  policy 
contains  a  stipulation  declaring  it  void  if  the 
property  is  incumbered,  and  not  so  represent- 
ed to  the  insurer.  It  baa,  however,  been  held 
in  numerous  well-considered  cases  that  even 
If  the  policy  contains  a  condition  declaring  it 
to  be  void  if  the  interest  of  the  insured  be 
not  fully  stated,  or  If  the  property  Is  incum- 
bered and  not  so  represented,  or  If  the  sub- 
ject of  insurance  be  personal  property  and  be 
Incumbered  by  a  chattel  mortgage,  disclosure 
Is  not  necessary,  in  the  absence  of  inquiry." 
And  further:  "That  a  disclosure  of  incum- 
brances is  not  necessary  under  a  condition 
calling  for  a  representation  as  to  title  or  in- 
terest, if  not  absolute  In  fee  simple,  or  sole 
and  unconditional,  seems  to  be  supported  by 
the  weight  of  authority."  In  Wright  v.  Fire 
Ins.  Ass'n.,  12  Mont  485,  31  Pac.  91,  19  L. 
R.  A.  211,  the  Supreme  Court  of  Montana, 
discussing  a  similar  provision,  says:  "Ac- 
cording to  defendant's  position,  only  one  con- 
dition of  said  contract  of  Insurance  was  ever 
in  force,  and  that  was  the  clause  providing 
that  inasmuch  as  a  portion  of  the  property 
which  defendant  pretended  to  Insure  was 
mortgaged — a  fact  which  existed  and  had 
not  been  made  a  condition  of  the  agreement 
as  negotiated — the  policy  was  entirely  void 
ab  initio.  If  this  Interpretation  Is  the  proper 
one  to  be  upheld  by  the  court,  its  result  is 
that  plalntifT  negotiated  for  Insurance  on  her 
property,  truly  answering  to  all  inquiries 
that  were  made  concerning  it  Defendant 
promised  to  place  a  risk  upon  It  for  a  certain 
consideration,  and  received  $10S  from  plain- 
tUT  for  a  paper  which  provided  that  she  had 
no  insurance,  and  this  result  was  not  accord- 
ing to  the  n^tiatlons,  because  no  inquiry 
was  made  as  to  a  mortgage.  No  mention 
was  made  that  the  company  would  not  take 
a  risk  on  mortgaged  property.  *  *  *  It 
seems  to  ns  that  It  would  be  unjust  to  the 
insurer,  as  well  as  the  assured,  to  put  such 
a  construction  on  the  transaction.  It  would 
be  Imputing  turpitude  to  the  conduct  of  de- 
fendant which  the  transaction  hardly  war- 
rants, when  we  consider  the  conduct  of  the 
parties  at  the  time  the  Insurance  contract 
was  made  as  shown  by  the  evidence.  It 
woold  be  assuming  that  the  defendant  was 
in  such  case  obtaining,  or  attempting  to  ob- 
tain, money  of  plaintiff,  under  unscrupulous 
bosiness  methods,  which  fall  but  little  short 
of  false  pretense;  for  It  Is  proper  In  con* 


sidering  the  effect  of  defendant's  negotiating 
insurance  on  property,  and  receiving  consid- 
eration therefor,  to  assume  that  defendant's 
managers  and  agents  knew  that  mortgages, 
both  of  real  and  personal  property,  are  law- 
ful, and  that  not  a  few  exist,  as  shown  by 
the  pi^llc  records,  and  further,  that  they  are 
fully  acquainted  with  the  conditions  of  the 
policy  proposed  to  be  Issued.  •  •  «  The 
situation  further  involves  the  misleading 
of  the  one  pretended  to  be  Insured  Into  the 
<bellef  that  the  prc^erty  in  question  was  In- 
sured, when  in  fact  it  was  not,  and  thus  not 
only  so  contriving  as  to  get  pay  for  the  risk 
wlUiout  assuming  It,  but  doing  the  more 
grievous  wrong  of  leading  the  party  honest- 
ly seeking  and  paying  for  Insurance  Into  suf- 
fering the  entire  loss  of  the  things  proposed 
to  be  Insured  In  the  transaction.  •  •  • 
We  hold  that  under  the  state  of  facts  shown 
defendant  by  writing  the  insurance  on  said 
merchandise  without  Inquiry  as  to  the  mort* 
gage  thereon  did  consent  to  take  the  risk  on 
the  goods  under  mortgage  as  effectually  as 
if  consent  had  been  Indorsed  on  the  policy." 

In  German  Mut  Ins.  Co.  t.  Nlewedde,  11 
Ind.  App.  624,  39  N.  E.  534,  It  Is  held  by 
the  Appellate  Court  of  Indiana  that  "where 
application  for  Insurance  Is  orally  made,  and 
there  are  no  questions  asked  concerning  In- 
cumbrances and  the  Insured  Is  unaware  that 
the  existence  of  a  mortgage  fatal  to  his 
Insurance,  the  insurer  will  be  deemed  to 
have  waived  a  provision  for  forfeiture  by* 
reason  of  existing  incumbrances.  Belying 
upon  appellant's  failure  to  make  any  inqui- 
ry, appellee  depends  upon  the  policy  as  an 
Indemnity  in  case  <>f  loss,  but  when  the  loss 
comes  discovers  that  he  had  no  Insurance. 
If  the  law  requires  such  a  holding,  then  our 
province  is  but  to  declare  it  The  law,  how- 
ever, does  not  demand  so  Inexorable  adher- 
ence to  the  letter  of  the  contract  under  all 
circumstances  and  all  conditions.  In  quite 
a  number  of  cases  It  has  been  adjudged  that 
the  failure  of  the  company  to  inquire  about 
or  call  any  attention  to,  some  particular  fact, 
operates  to  relieve  the  Insured  from  a  for- 
feiture which  would  follow  his  omission  to 
disclose  it,  under  the  strict  wording  of  his 
policy,  although  the  fact  was  one  material  to 
the  risk,  but  not  one  unusual  or  extraordina- 
ry"; and  it  is  furthermore  declared  that  in 
determining  whether  6uch  a  harsh  and  in- 
equitable forfeiture  clause  is  to  be  deemed 
waived  the  courts  have  generally  applied  the 
same  liberal  rule  in  favor  of  the  assured  as 
governs  In  the  construction  of  the  contract 
Itself.  In  Philadelphia  Tool  Co.  v.  British- 
American  Assur.  Co.,  132  Pa.  236.  19  Atl.  77, 
19  Am.  St  Rep.  C9S,  the  Supreme  Court  of 
Pennsylvania  treated  the  similar  question 
of  waiver  of  "the  sole  and  unconditional 
ownership  clause,"  and  it  said:  ^The  defense 
now  taken  is  that  the  policy  is  partly  upon 
real  estate  and  partly  on  personal  property, 
for  which  an  entire  premium  was  paid,  and 
that  as  the  assured  had  no  title  to  the  land 
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the  policy  Is  void  as  to  It,  and  being  void 
Id  part  Is  Told  In  whole,  eo  that  no  money 
can  now  be  had.  This  position  rests  on  one 
of  the  almost  Innumerable  conditions,  stip- 
ulations, and  provisos  which  appear  on  the 
policy  and  which  asserts  that  If  the  assured 
Is  not  the  sole  and  unconditional  owner  of 
the  property,  or  if  the  building  stood  on 
ground  not  owned  In  fee  simple  by  the  as- 
sured, or  If  the  Interest  of  the  assured  Is 
not  truly  stated  In  the  policy,'  then  the  poli- 
cy shall  be  void.  Is  this  condition  applica- 
ble to  the  case  presoited  on  this  policy?  A 
policy  of  Insurance,  like  any  other  contract, 
is  to  be  read  In  the  light  of  the  circumstan- 
ces that  surround  It.  This  policy  was  Issued 
without  any  application  or  written  request 
describing  the  interest  of  the  assured  In  the 
building.  Xo  actual  representation  of  any 
sort  upon  the  subject,  oral  or  written.  Is  al- 
leged to  have  been  made  by  or  on  behalf  of 
the  assured.  We  ought  to  assume  that  a  pol- 
icy written  under  such  circumstances  was 
written  upon  the  knowledge  of  the  represent- 
ative of  the  Insurer  and  Intended  to  cover 
In  good  faith  the  Interest  which  the  Insured 
had  In  the  buildings.  •  *  •  We  must  al- 
so remember  that  this  policy  Is  to  be  Inter- 
preted most  fltroQgly  against  the  company 
whose  contract  It  Is.  Applying  these  prin- 
ciples to  the  question  now  raised,  we  con- 
clude that  the  policy  written  on  within  the 
knowledge  of  the  insurer  was  made.  In  view 
of  the  facts  of  the  case,  and  was  intended 
to  cover  such  Interest  In  the  buildings  as 
the  Insured  had."  It  Is  clear  that  the  waiv- 
er of  "the  sole  and  unconditional  ownership 
clause"  there  Involved  a  wider  departure 
from  the  letter  of  the  policy  than  that  of 
the  chattel  mortgage  clause  Involves  under 
the  circumstances  disclosed  here  In  view  of 
the  fact  that  nothing  was  overdue  and  the 
property  insured  was  of  greater  value  than 
the  aggr^ate  of  the  face  of  the  policy  and 
the  sum  secured  by  the  mortgage.  In  line 
with  the  foregoing  are  decisions  of  the  courts 
of  Indiana,  Kentucky,  Montana,  Nebraska, 
Oregon,  Vermont,  Virginia,  and  Washington. 

It  Is  conceded  by  respondent  that  holdings 
to  the  contrary  are  to  be  found  in  the  courts 
of  District  of  Columbia,  South  Dakota,  and 
Illinois.  These  latter  may  be  "well  consid- 
ered cases,"  as  contended  by  appellant,  but 
they  are  opposed  to  what  we  conceive  to  be 
the  Just  and  equitable  doctrine  and  we  think 
tbey  sbould  not  be  followed. 

As  to  the  point  made  by  appellant  that  the 
waiver  could  only  be  in  writing  as  provided 
by  the  terms  of  the  policy,  the  case  of  Far- 
num  T.  Phcenix  Insurance  Company,  supra, 
seems  decisive.  A  large  number  of  cases  are 
therein  cited,  and  the  ofmclusion  Is  reached 
that:  "An  insurance  company  cannot  so  limit 
its  capacity^  to  contract  by  general  stipula- 
tions against  waiver  of  conditions  or  that  Its 
contracts  or  waivera  must  be  in  writing  tbat 
It  cannot  by  Its  ag^ta  make  an  wal  contract 
OF  oral  walvw  not  torblddan  by  the  statute 


of  frauds.  Whether  or  not  any  particular 
agent  has  the  general  power  of  the  company 
to  make  an  oral  contract  or  oral  waiver  of  a 
condition,  notwithstanding  the  provision  in 
the  policy  requiring  a  writing  is  a  question  of 
fact."  And  In  Mackintosh  v.  Agricultural  Fire 
Ins.  Co.,  150  Cal.  440,  89  Pac.  102,  119  Am. 
St.  Rep.  234,  ]t  Is  held  that  "general  agents 
authorized  to  Issue  and  deliver  new  policies 
are  regarded  as  having  the  same  power  to 
waive  conditions  and  forfeitures  as  the  com- 
panies themselves.  The  limitations  embodied 
In  the  stlpulatl<m  do  not  prevent  them  from 
making  new  contracts;  and  waivers  consti- 
tuting a  new  contract  upon  sufficient  consid- 
eration need  not  be  evidenced  by  writing  nor 
endorsed  upon  the  [>ollcy,  If  made  by  a  gener- 
al agent  having  power  to  make  the  contract, 
no  matter  what  limitations  or  conditions  may 
bo  expressed  in  the  policy."  There  is  no  evi- 
dence that  the  agent  here  was  not  a  general 
agent.  Indeed,  there  seems  to  have  been  no 
controversy  In  the  court  below  as  to  his  au- 
thority to  bind  the  company.  Iverson  v.  Met- 
ropolitan Life  Ins.  Co.,  151  Cal.  740,  91  Pac. 
600,  13  K  R.  A.  (K.  S.)  866.  and  Cayford  v. 
Kletropolltan  Life  Ins.  Co..  5  Cal.  App.  715, 
91  Pac.  200,  are  not  In  conflict  with  the  fore- 
going. In  the  former  there  was  a  written  ap- 
plication made  a  part  of  the  policy  wherein 
the  statements  were  warranted  to  be  true. 
It  was  held  that  "the  written  answer  of  the 
insured  as  to  whether  he  had  ever  had  a  spec-. 
Ifled  disease  Is  material  to  the  risk  assumed 
by  the  Insurer  and  In  the  absence  of  any 
fraud  on  the  part  of  the  Insurance  company, 
when  the  application  made  and  signed  by  the 
Insured  provided  that  only  the  officers  of  the 
home  office  had  authority  to  determine  wheth- 
er a  policy  should  Issue  on  the  application 
and  that  they  acted  on  the  written  state- 
ments, answers,  warranties,  aud  agreements 
contained  in  it  in  determlnii;?  that  matter, 
the  soliciting  agent  of  the  company  (;annot  be 
deemed  to  have  either  actual  or  ostensible 
authority  to  waive  such  breach  of  warranty.** 
In  the  Cayford  Case  the  policy  expressly  pro- 
vided that  none  of  Its  terms  could  be  modi- 
fled  nor  any  forfeiture  waived  or  premiums 
In  arrears  received  except  by  agreement  in 
writing,  signed  by  either  the  president,  vice 
president,  secretary,  or  actuary  whose  au- 
thority wUl  not  be  delegated,  and  it  was 
rightly  h^d  that  a  local  collector  had  no 
such  authority  and  could  not  waive  any  of 
the  provisions  of  the  policy. 

Tbe  contention  of  appellant  that  since 
plaintiff  pleaded  performance  of  her  contract 
she  cannot  prove  waiver  is  not  maintainable. 
The  same  principle  ia  involved  In  reference 
to  the  chattel  mortgage  as  to  the  payment  of 
the  premium.  The  declaration  of  the  Su- 
preme Court  In  Breedlove  t.  Norwich,  etc, 
Ins.  Co.,  124  Oil.  1G8,  56  Pac.  772,  is  In  point 
here:  "It  was  incombait  upon  the  plaintiff 
to  aver  a  performance  of  all  conditions  up* 
va  her  part  to  be  k«pt  and  performed.  It 
was  necessary  for  bar  then  to  plead  performr 
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«Dce  of  all  -promissory  wantmties,  bnt  It  was 
not  necessary  for  her  to  plead  the  tnitli  of  an 
■aflirmatlTe  warranty  of  title.  Oowan  t.  Fboe- 
nlx  Ids.  Ca.  78  Oil.  151  [20  Pac.  40S].  8UU 
it  was  obligatory  tor  plaintiff  to  show  by  her 
ideadlng  that  she  had  an  Insurable  interest, 
■and  tbis  she  undertook  to  do  1^  the  aver- 
ment toudilng  ber  title.  Defendant,  howev- 
er, by  a  sfifiarate  defense  beaded  the  war- 
ranty as  to  title  and  the  falsity  of  It  In 
AToIdance  of  Its  liability.  Since  this  new 
matter  Is  taken  as  controverted  nnder  oar 
laws  of  pleading,  any  defense  to  It  by  way  of 
r^llcatlon  was  open  to  plaintiff  without 
pleading,  and  It  was  tb«efore  permlstible  for 
lier  to  show  that  there  never  bad  been  sudi  a 
warranly,  and  that  It  bad  been  waived  at  the 
time  of  the  dellv^  of  the  policy.  That  the 
warranty  could  be  waived  In  the  manner  in- 
^cated  Is  settled  In  this  statft"  Indeed,  as 
-stated  in  the  Cowan  Case,  supra:  "There  is 
no  necessity  of  averring  performance  by  the 
Insured  of  anything  warranted  to  be  true 
when  the  policy  Is  lasned,  ttx  the  reason  that 
there  is  nothing  to  be  performed.  When  the 
araured  baa  warranted  a  thing  to  exist  or  a 
representation  to  be  true  at  a  time  when  a 
policy  becomes  consammated  as  a  contract, 
lie  has  done  all  that  he  can  do.  *  *  * 
Clearly  when  nothing  Is  required  to  t>e  per- 
formed by  him,  snch  an  averment  by  blm 
vould  be  useless  and  without  meaning; 
-whereas,  In  the  case  of  a  promissory  wai^ 
ranty.  the  assured  has  warranted  that  be 
-will  do  Bomethlnt;  during  the  existence  of  the 
risk,  the  requisition  of  averment  of  such 
stipulation  and  of  Its  performance  Is  requlr- 
•ed.  As  la  said  In  2  Wood  on  Insnrance,  p. 
1136:  'It  can  readily  be  determined  of  what 
matters  i>erformance  should  be  averred 
ascwtalning  what  under  the  policy  the  as- 
sured has  stipulated  to  do.  and  what  he  must 
do  In  order  to  recover,  and  he  must  aver  per- 
formance of  all  such  conditions,  as  when  he 
-stipulates  to  erect  a  chimney,  to  keep  a 
watchmao,  to  put  In  a  force  pump,  to  keep 
water  In  certain  quantities  and  In  certain 
places  or  any  other  matter  or  thing  wbich 
the  Insured  has  contracted  to  da* "  The  al- 
l^atlon,  therefore,  that  "said  plaintiff  has 
perfonned  all  of  the  conditions  on  her  part 
-to  be  performed  as  set  forth  or  contained  in 
the  said  contract  or  required  to  entitle  her  to 
recover  thereon,"  has  reference  to  the  prom- 
issory warranties,  and  does  not  presmt  an 
issue  as  to  tlie  tdiattel  mortgage.  This  issue 
la  presented,  however,  by  the  answer,  and.  as 
-we  have  seen,  being  deemed  denied,  to  meet 
-it  it  was  proper  for  plaintiff  to  prove  the  eq- 
uitable estoi^l.  In  the  case  of  Aronsou  v. 
Frankfort  Accident  A  Plate  Glass  Insurance 
•Company,  9  CaL  App.  473.  99  Pac.  537,  it  is 
clear  that  a  promissory  warranty  is  Involved 
as  the  allseed  waiver  rt^erred  to  somethhig 
to  be  ^me  by  the  insured  after  the  accident 
It  states  tbe  law  correctly  and  Is  in  harmony 


with  wbat  we  have  stated.  The  court  was 
Justlfled  In  finding  that  there  was  no  false 
swearing  In  the  proof  of  loss  on  the  part  of 
plaintiff.  It  is  well  settled  that  only  wlUfnl 
mlsstatemmts  In  that  regard  will  avoid  the 
policy.  West  Coast  L.  Go.  t.  State,  etc,  Co.. 
98  Cal.  602^  8ft  Paa  2SS. 

We  see  no  reascm  to  hold  that  plaintiff  did 
not  act  in  perfect  good  faith  or  that  she  de- 
sired to  take  any  advantage  of  defendant. 

The  foregoli^  views  are  deemed  decisive  of 
the  case,  and  render  it  unnecessary  to  consid- 
er any  other  alleged  error. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HBK8HAW.  J.;  LORIOAN, 
J. ;  SKAW,  J. 

We  concur  on  the  ground  first  discussed: 
ANGELLOTTI,  J. ;  SLOSS,  J. 


BIG  THREE  MIN.  &  MILL.  CO.  t.  HAMIL- 
TON et  al.   (L.  A.  2,265.) 

(Sapreme  Court  of  California.    Dec.  27,  1909. 
On  Modification  of  Judgment,  Jan. 
26,  1910.) 

1.  Mines  and  Minebals  (8  38*)  —  Public 
MiNERAi,  Lands  — Actions  to  Dbtebuihb 

RlGHTB— SUFFICIENCT  OF  EVIDENCE. 

In  an  actioD  to  quiet  title  to  mining  claims, 
in  which  it  waa  in  issoe  whether  locations  by 
plaintifiE  had  been  forfeited  for  failure  to  do  the 
necessary  work  during  the  year  previous  to  their 
location  by  defendants,  testimony  by  a  number 
of  witnesses,  who  were  familiar  with  the  work 
done  and  able  to  estimate  its  value,  held  to  sus- 
tain findings  by  the  jury  that  the  value  of  the 
woik  and  impiovements  done  oa  each  of  the 
claims  daring  such  year  waa  $S5. 

TDd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  106;  Dea  Dig.  §  38.*] 

2.  Mines  and  Mingbau  ({  23*>— Public  Min- 
BBAL  Lands  —  Develocuint  and  Iupbove- 

MENT. 

Under  lUv.  SL  U.  S.  I  2324  (tT.  S.  Comp. 
St.  1901,  p.  1426),  providing  that,  where  mining 
claims  are  held  in  common,  the  necessary  ex- 
penditure may  be  made  upon  any  one  of  tbe 
claims,  the  woik  must  have  been  done  in  good 
faith  for  the  benefit  of  all  claims,  and  have  been 
such  as  to  have  a  tendency  to  develop  or  bene- 
fit the  claims  other  than  the  one  on  which  the 
work  is  done,  and  the  assesRment  work  may 
be  done  upon  one  of  a  group  of  claims  owned  in 
c(Hnmon,  even  though  the  claims  are  not  all  ad- 
joining. 

rE)d.  Kote.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  54 ;  Dec.  Dig.  §  23.»] 

3.  Mines  and  Minerals  (§  38*)— Public  Mik- 
EBAL  Lands— Development  and  Iufbovi- 
MENT— Question  fob  Jubt. 

Whether  work  done  on  a  mining  claim  la 
such  as  to  benefit  or  develop  other  claims  and 
so  ftatisfy  the  requirement  as  to  development  of 
such  claims  is  a  question  of  fact 

[Bd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  108;  Dec.  Dig.  §  SS.*] 

4.  Mines  AND  Minerals  (8  38*)— Public  Min- 
eral Lands— Actions  to  Detebhinb  Uiohts 
— Sufficienct  of  Evidence.. 

la  an  action  to  quiet  title  to  mining  claims, 
evidence  held  sufficient  to  warrant  the  jury  In 
finding  that  the  vrotk  done  on  one  claim  wsa 
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not  for  the  purpose  of  developing  two  other 
claims  located  by  the  same  persons  and  had  no 
tendency  to  develop  either  of  them. 

[Ed.  Note.— For  other  cases,  Mines  and 
Minerals,  Cent.  Dig.  i  54 ;  Dec.  Dig.  S  sa*] 

5^  Tbux.  ({  296*)— AcnoMs  — Habulebs  £b- 

BOB— IHBTBVCTIONS. 

In  an  action  to  quiet  title  to  mining  claims, 
any  error  in  an  instruction  that  the  necessary 
woit  for  improvements  required  to  be  done  an- 
nually on  a  mining  claim  miAt  be  done  outside 
the  boundaries  of  such  claim  ^'on  one  of  a  group 
of  claims  adjoining  each  other  and  owned  by 
the  same  party,"  as  limiting  the  effect  of  the 
wort  to  "adjoining  claims,'^  was  cured  by  a 
later  portion  of  the  same  instruction  that,  if  the 
wquislte  woA  was  done  upon  the  H.  claim,  the 
title  to  which  was  not  in  issue,  and  such  work 
was  done  "in  pursuance  of  a  system  that  tend- 
ed to  a  development  of  the  claims  claimed  by 
the  plaintiff  herein  in  its  complaint,"  such  work 
was  sufficient  to  preveht  a  forfeiture  of  any  such 
claims  as  by  including  the  H.  claim  the  claims 
of  plaintiff  wen  adjdning  claims,  and  the  ef- 
fect of  the  Instruction  was  that  work  done  upon 
any  one  of  such  claims  could  be  applied  to  any 
of  the  others. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  706-713,  715,  716,  718;  Dec.  Dig.  S  296.  •] 

6.  Mines  and  Minebal8(S  88*)— Public  Min- 
eral Lands— AcnoNS  TO  DETEBianB  Bioutb 

— INSTBUCTIOKS. 

In  an  action  to  quiet  title  to  mining  claims, 
a  conrt  in  one  instruction  stated  that  work  out- 
side the  limits  of  a  claim  must  be  such  as  has 
a  tendency  to  benefit  or  develop  the  claim,  and, 
In  a  subsequent  instruction,  that,  in  accordance 
with  instructions  theretofore  given,  the  burden 
of  proof  was  on  defendants  to  show  that  the 
necessary  work  wag  not  done  as  required  by  law, 
and  that,  in  so  far  as  plaiotifTs  case  la  made  to 
depend  upon  work  done  outside  of  two  claims 
named,  the  burden  is  on  plaintiff  to  show  that 
•nch  wow  done  outside  of  such  claims  did  ac- 
nially  benefit  such  claims.  Held,  that  as  the 
first  instruction  was  intended  to  specifically  de- 
fine the  test  whether  work  outside  the  claim 
could  b«  counted  aa  sufficient  to  hold  the  claim, 
and  the  declaration  that  the  work  must  have  a 
tendency  to  benefit  or  develop  the  claim  was 
found  at  least  six  times  in  such  instruction,  the 
latter  Instruction,  which  .dealt  solely  with  the 
burden  of  proof,  could  not  have  misled  the  jury 
or  snbstituting  the  expression  "actually  benefit- 
ed for  the  expression  used  in  the  first  instruc- 
tion, "tend  to  benefit" 

,_[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  3&*1 

7.  Mines  and  Minerals  (8  88*)— Poblio  Mih- 
bral  Lands— Actions  to  Deteruink  Bights 
— Instructions. 

In  an  action'  to  quiet  title  to  mining  claims, 
an  instruction  that  the  law  requires  clear  and 
convincing  evidence  to  effect  the  forfeiture  of  a 
claim  duly  located  and  worked  In  good  faith, 
and  that  if  the  evidence  does  not  satisfy  the 
jury  by  a  clear  preponderance  thereof  that  plain- 
tiff failed  to  perform  the  necessary  work,  then 
it  follows  that  plaintiff  did  not  forfeit  its  claim, 
la  a  correct  statement  of  the  law  under  Code 
CSv.  Proc  i  2061,  providing  that  a  prepondei^ 
ance  of  the  evidence  is  ail  that  is  required  to 
establish  a  fact  necessary  to  be  shown  in  a  civil 
action. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dee.  Dig.  S  38.*J 

&  Mines  and  Minerals  (S  29*)— Title  bt 
Adverse  Possrbsion. 

To  acquire  title  to  a  mining  claim  by  pre- 
■eription,  posBession  of  the  property  most  not 
only  be  hostile,  but  must  be  exauslve,  continn- 


ooB,  and  uninterrupted  for  a  period  of  five  years 
prior  to  the  commencement  of  the  action,  and 
any  intermption  of  the  adverse  possession  with- 
in the  five  years  prevents  the  acquialtion  of  title 
by  prescription. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  67;  Dec  Dig.  I  29.*] 

9.  Mines  and  Minerals  (|  SS*)— Actions  to 
Quiet  Title— Evidencb  or  Advbbsb  Pos- 
session. 

In  an  action  to  quiet  title  to  mining  claims; 
evidence  held  Insufficient  to  show  title  la  defend- 
ant by  adverse  possession. 
[Ed.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Dec.  Dig.  S  38.*] 

10.  Appeal  and  Erkob  (8  930*)  —  Betiew — 
Presumptions  as  to  Findings. 

Since  a  general  verdict  imports  findings  for 
the  preyailing  party  upon  all  material  issues. 
It  will  be  assumed  on  appeal,  in  an  action  to 
quiet  title  to  mining  claims,  in  which  defendant 
claimed  title  under  prior  location  and  also  by 
adverse  possession,  and  a  general  verdict  was 
rendered  for  defendant  that  the  jury  fonnd  in 
favor  of  defendant  as  to  both  dcfensefi. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3760;  Dec  Dig.  |  fea*! 

11.  Appeal  and  Error  (f  1028*)  —  EUruxess 
Error- Defenses. 

In  an  action  to  aulet  title  to  mining  claims, 
defendant  claimed  title  under  adverse  possession 
and  under  prior  location.  Held  that,  either  de- 
fense being  sufficient,  If  either  was  sustained 
by  the  evidence  and  not  affected  by  any  error, 
the  want  of  evidence  to  sustain  the  finding  on 
the  other  defense  or  any  error  committed  in  re- 
gard to  it  could  not  have  been  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4034 ;  Dec  Dig.  S  102&*] 

12.  Minks  and  Minerals  (§  29*)- Public 
Mineral  Lands  —  Location  —  Repeal  of 
State  Law. 

,  A  mining  location  made  while  the  law  of 

1897  (St  im,  p.  214,  c.  159)  was  In  force, 
but  invalia  for  noncompliance  with  the  provl- 
jiions  of  that  law.  Is  still  a  valid  location,  pro- 
viding taie  provisions  of  the  mining  laws  of  the 
rnited  States  have  been  complied  with,  and 
there  are  no  Intervening  rights  before  the  re- 
peal of  the  state  law,  and  the  claim  has  been 
occupied,  held,  and  worked  up  to  the  time  of 
and  after  such  repeal. 

[Ed.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Dec  Dig.  {  29,*] 

13.  Mines  and  Minerals  (8  23*)  — Public 
Mineral  Lands— Possession  of  Claiu. 

IB  an  action  to  quiet  title  to  a  mining 
claim,  evidence  that  defendant  had  continuous- 
ly, up  to  and  after  the  repeal  of  the  law  of 
1897  (St  1897,  p.  214,  c.  ir^O),  which  prescribes 
the  manner  of  locating  mining  claims,  prosecuted 
work  under  a  system  tending  to  the  development 
of  this  claim  and  other  c&ims  which  he  had 
located,  and  that  a  part  of  the  work  had  been 
done  within  the  boundaries  of  the  claim  in  sult^ 
was  sufficient  to  establish  possession  of  the  en- 
tire claim  to  the  extent  of  the  visible  boundaries. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  gft  51-50  ;  Dec  Dig.  1  23.*] 

14.  Mines  and  Minerals  (|  26*)  — Public 
Mineral  Lands — Validity  op  Location. 

If  a  person  locates  on  a  mining  claim  under 
the  law  M  1897  (St.  1897,  p.  214,  c  159),  and 
erects  an  initial  monument  at  the  place  required 
by  such  law  and  posts  the  required  notices  there- 
on and  remains  In  possession,  no  other  person 
can  make  a  valid  entry  thereon  for  the  purpose 
of  making  another  location  until  the  person  first 
locating  the  claim  is  in  default  and  within  the 
20  days  allowed  by  the  law  of  1897  for  tecorda- 
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tloB  the  claim  of  the  loeatar  i»  vmlld,  ud  no  otli* 
er  entrr  can  bo  made  as  the  baali  fox  claim  of 
title. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Ceot.  Dig.  |  63 ;  Dec.  Dig.  8  26.*1 

15.  MncES  aiTD  MufEBALS  <S  38*)  — Public 

MlHSBAI.  LutDS— FAILUBI  TO  PAT  TOB  Il£- 

FBOTEMEITT. 

Where  neceRsair  improTemeot  work  is  done 
on  a  mining  claini,  failure  to  pay  for  soch  work 
will  not  be  conildeTed  In  an  action  to  quiet  title 
to  the  claim. 

VEU.  Note^For  other  caieB,  we  Hlnes  and 
lffineral%  Dee.  Dig.  I  Sa*] 

16.  APPEAL  AND  Brbob  (|  1063*)-~QuiirnHo 
Title  —  Habmle—  Bbbob— Aduibbxoit  or 

EVIDEKCB. 

In  BQ  action  to  qaitt  title  to  mining  claims, 
the  admission,  on  cross-exanduation  of  plain- 
tiffs witness,  of  eridence  that  asaeasment  work 
done  on  the  claims  in  a  certain  year  was  not 
paid  for,  is  harmless,  where  the  court  instructed 
that  whatever  work  was  done  during  that  year  in 
connection  with  any  of  the  mining  claims  claim- 
ed by  plaintiff  inared  to  the  benefit  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fiS  4178-4184;  Dec.  Dig.  S 
1053.*] 

17.  UlNES  AND  MunEBALB  (|  88*)  — PtTBUO 

MiNEBAL  Lands— Actions  to  Dcmiuiri 

RianTS— AoitlSSIBIUTT  OF  EVIDEnOK. 

In  an  action  to  quiet  title  to  mining  claim*, 
in  which  it  was  in  issue  whether  the  assess- 
ment wqA  for  a  certain  year  had  t>eeD  perform- 
ed, evidence  that  a  mill  put  up  on  one  of  the 
daima  was  of  no  value  for  the  pnrpose  of  re- 
ducing^ the  ore  there  found  is  admissible  as  bear- 
ing on  the  good  faith  of  the  parties  in  erecting 
ue  mill,  and  affidavits  of  proofs  of  labor  made 
br  two  witnesses  and  duly  recorded  were  'also 
admlarible  under  St.  1891,  p.  219,  c  166,  making 
such  proofs  prima  facie  evidence  of  the  fact 
therein  stated. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Dec  Dig.  |  3a*] 

1&  Appeal  and  Bbbob  (I  1058*)— Habhless 
Bbbob— RsnccnoH  of  Tkstimont. 

In  an  action  to  quiet  title  to  mining  claims, 
in  which  the  question  of  the  performance  of  as- 
■enment  work  was  in  issue,  the  rejection  of  af- 
fidavits as  to  labor  performed  by  two  witnesses 
was  harmleae,  where  both  the  wttnessM  testified 
folly  as  to  all  the  material  bets  stated  in  th^ 
afiSdavits. 

[Ed.  Note. — For  other  cases,  see  Apoeal  and 
Error.  Cent.  Dig.  SI  4195,  4200-4206 ;  Dec.  Dig. 

19.  Witnesses  (f  3S8*)— ZupBAcmcENi^PsED- 
xcate. 

In  an  action  to  quiet  title  to  mining  claims, 
a  witness  for  plaintiff  testified  that  none  of  the 
locations  claimed  by  defendant  had  actually  been 
made  as  locations  of  quartz  claims  prior  to  a 
date  specified,  but  that  all  claims  located  by  de- 
fendant theretofore  had  been  located  as  placer 
claims,  that  at  that  time  defendant  bad  not  lo- 
cated the  R.  claim,  and  that  the  It.  claim,  when 
located  by  defendant  as  a  quarta  claim,  was 
bounded  on  the  south  ^  plaintlflCa  claim,  al- 
ready located  by  plaintiflrs  predecessor  in  inter- 
est, G.,  which  testimony  established  that  O.,  and 
not  defendant,  was  prior  In  time  in  the  location 
of  the  R.  claim,  and  that  he  and  his  successors. 
If  remaining  in  possession  and  working  the  claim 
until  the  repeal  of  the  state  law  under  which  it 
was  located  (St  1897,  p.  214,  c  169),  were  en- 
titled to  hold  the  same.  To  impeach  the  wit- 
neas,  defendant  aAed  him  on  crosB-ezamlnaUon, 
over  objection,  whether  he  had  made  certain 
statement  to  Bf. ;  but  the  Questimii  did  not  spec- 


ify, as  required  by  Code  Civ.  Proc.  |  20S2,  the 
time  or  place  of  the  alleged  conversations  or  the 
persons  present  thereat  and  the  witness  denied 
the  statements.  M.  was  subsequently  called, 
and,  over  the  objection  tiiat  no  proper  founda- 
tion had  been  laid,  testified  that  the  witness  had 
told  M.  that  G.  had  admitted  to  defendant  that 
in  locating  the  R.  claim  he  bad  located  upon  a 
claim  belonging  to  defendant,  and  that  he  would 
take  his  papers  off  the  claim,  which  he  did, 
and  that  the  witness  had  also  stated  that  defend- 
ant had  arrived  at  the  mines  one  dajr  ahead  of 
G.  and  placed  his  papers  on  the  claim.  Ueld, 
that  the  admission  of  his  testimony  was  error, 
as  the  statement  by  the  witness  that  G.  had 
made  such  an  admission  tended  to  throw  discred- 
it on  the  testimony  of  the  witness  that  defendant 
never  made  any  location  of  the  R.  claim  prior  to 
G.'s  location. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1242 ;  Dec.  Dig.  1  S8&*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  Coanty ;  N.  P.  Conrey,  Judge. 

Action  t)y  Big  Three  (Mining  &  Milling  Com- 
pany against  E.  M.  Hamilton  and  others. 
Judgment  for  defendants,  and  plaintltT  ap- 
peals. Reversed  In  pait,  and  affirmed  in  part 

J.  W.  P.  Laird  and  Wm.  Chambers,  for 
appelant,  fiberman  Page  and  Roger  6. 
Page,  for  reepondents. 

-SLOSS,  J.  Anwal  by  plaintiff  from  an 
order  denying  ita  motion  for  a  new  trial. 
The  action  was  brought  to  quiet  plalntifTs 
title  to  four  quarts  mining  datms,  the  "Oc- 
cidental.*' the  ••Rosamond.*'  the  "Kid."  and 
the  -Home  No.  V'  together  with  the  "Big 
Three  Mlllslte."  There  la  no  dlqrate  as  to> 
plaintUfB  ownnshlp  of  the  Home  No.  1,  and 
all  oontrorersles  relating  to  the  ownership 
of  the  MllMte  were  settled  by  agreement  of 
the  parties  befbrtf  the  trial.  The  questions 
presented  upon  this  appeal  rtf  ate  entirely  to 
the  three  dalma  first  motioned,  the  Occiden- 
tal, the  Rosamond,  and  the  Kid.  As  claim- 
ed by  plaintiff,  these  tbre^  together  vltb 
tiie  Home  Na  1,  ran  along  an  easterly  and 
westerly  line,  end  to  end.  The  Occidental 
lay  to  the  west ;  adjtdnlng  It  on  the  east  was 
the  Rosamond ;  imt  came  the  Kid ;  and  ad- 
joining the  Kid  to  the  east  lay  the  Home  No. 
1.  Each  of  the  claims,  except  the  Kid,  was 
of  the  full  size  permitted  by  the  United 
States  statutes,  to  wit,  1,600  feet  in  length 
by  600  feet  In  width,  or  thereaboats.  The 
Kid  was  a  smallOT  or  fractional  claim,  oc- 
cupying the  space  left  between  the  Rosamond 
and  the  Home;  Its  end  lines  consUtnting  the 
easterly  and  westerly  ends,  req>ecUTely,  of 
the  ctadms  last  named.  The  north  line  of 
the  Kid,  according  to  plaintiff^  testimony. 
Is  64  feet  In  length,  and  the  south  line  87 
feet  8  Inches. 

The  allegations  of  plaintiff's  complaint  as 
to  the  ownership  and  possession  of  these 
claims  were. denied  the  defendants.  In 
addition,  separate  defenses  were  set  up, 
whereby  tltie  to  rarlons  portiois  of  the  prop- 
erty  claimed  by  plaintiff  was  asserted  by  dlf- 
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ferent  defendants.  The  defendant  E.  iM. 
Hamilton  claimed  ownership  of  snbstantially 
all  of  the  Rosamond  claim,  In  part  by  virtue 
of  his  prior  location  of  a  claim  also  desig- 
nated the  "Rosamond"  (hereinafter  referred 
to  as  the  "Hamilton  Rosamond"),  and  In  part 
by  reason  of  his  location  of  two  overlapping 
claims  known  as  the  "Fay  No.  1"  and  the 
"Llda."  The  Rosamond,  as  claimed  by  this 
defendant,  covered  the  greater  part  of  plaln- 
tiCTs  Rosamond.  The  north  lines  of  the  two 
are  very  nearly  Identical.  The  east  end  line 
of  Hamilton's  Rosamond  Is  542  feet  In  length, 
while  the  west  end  line  Is  341.75  feet  long. 
The  Fay  No.  1  is  located  to  the  south  of 
Hamilton's  Rosamond  and  overlaps  plaln- 
tUTs  Rosamond  to  the  extent  of  acres, 
being  nearly  all  of  that  portion  of  plaintiff's 
Rosamond  lying  south  of  the  Hamilton  Rosa- 
mond. The  Llda  lies  to  the  north  and  east 
of  both  Rosamond  claims  and  overlaps  them 
at  their  northeasterly  comers  to  the  extent 
of  something  over  three  acres.  Said  Llda 
claim  overlaps  the  Kid,  as  claimed  by  plain- 
tiff, to  the  extent  of  .64  of  an  acre.  It  should 
here  be  said  that  these  statements  regarding 
the  location  and  extent  of  the  Fay  No.  1, 
the  Ltda.  and  the  Hamilton  Rosamond  are 
disputed  by  appellant,  which  denies  not  only 
the  fact  of  location  of  these  claims,  but  con- 
tends that  the  Fay  and  the  Llda^  If  located, 
did  not  cover  any  part  of  the  Rosamond. 
Title  to  plaintiff's  Rosamond  is  also  claim- 
ed by  Hamilton  ty  virtue  of  adverse  pos- 
session for  the  statutory  period.  Title  to 
the  Occidental  and  the  Kid  mining  claims 
are  asserted  by  various  defendants  by  vir- 
tue of  relocations  made  by  them  following 
an  alleged  forfeiture  of  said  claims  by  plain- 
tiff for  failure  to  do  the  annual  assessment 
work.  The  Occidental  Is  claimed  hy  E.  M. 
Hamilton  and  J.  Frank  Walters;  each  as- 
serting ownership  to  an  undivided  one-half 
Interest.  The  Kid  Is  claimed  In  like  manner 
by  D.  M.  Reck  and  Roger  S.  Page. 

The  case  was  tried  before  a  Jury,  which, 
after  bearing  a  considerable  mass  of  testl- 
mony,  much  of  It  conflicting,  returned  a  ver- 
dict as  follows:  "(1)  With  respect  to  plaln- 
tifTs  claim  of  ownership  of  the  Occidental 
mining  claim,  we  find  in  favor  of  defend- 
ants. (2)  With  respect  to  plalntlfTs  claim 
of  ownership  of  tbe  Rosamond  mining  claim, 
we  find  In  favor  of  defendants.  (3)  With 
respect  to  plaintiff's  claim  of  ownership  of 
the  Kid  mining  claim,  we  find  In  favor  of 
the  defendants."  In  addition,  the  Jury  made 
answer  to  nine  special  Issues.  We  shall  have 
occasion  to  refer  to  some  of  these  later. 

Before  taking  up  the  issues  arising  with 
reference  to  th««  Rosamond,  it  will  be  con- 
venient to  cons'.der  separately  the  questions 
relating  to  the  claims  of  title  made  to  the 
Occidental  and  the  Kid  by  virtue  of  reloca- 
tions. Tbe  Occidental  Is  claimed  by  Ham- 
ilton and  Walters  under  a  location  made  by 
them  on  tin  Ist  day  of  January,  190S;  the 
Kid  by  Page  and  Reck  on  a  location  made 


on  the  Cth  day  of  Mardb,  1004  The  ques- 
tlona  presented  to  the  Jury  with  reference 
to  these  claims  were  whether  the  Occidental 
had  been  forfeited  by  plaintiff  by  its  failure 
to  do  the  necessary  work  on  said  claim  dur- 
ing the  year  1904,  and  whether  the  Kid  had 
been  so  forfeited  by  failure  to  do  such  work 
during  1903.  On  these  points  the  Jury  found, 
In  answer  to  the  special  issues  submitted 
to  them,  as  follows:  "What  was  the  val- 
ue of  the  work  and  Improvements  done  on 
the  Occidental  mining  claim  during  the  year 
19047  Answer:  535.  What  wa?  the  value 
of  the  work  and  improvements  done  on  the 
Kid  mining  claim  during  the  year  1903?  An- 
swer :  $35."  There  can  fee  no  question  that 
the  findings  are  fully  sustained  by  tbe  evi- 
dence in  80  far  as  such  evidence  related  to 
the  work  done  within  the  boundaries  of  the 
respective  claims.  A  number  of  witnesses 
who  had  first  shown  their  familiarity  with 
the  work  done  and  their  ability  to  estimate 
Its  value  testified  that  tbe  amount  of  work 
done  on  the  claims  in  the  years  In  question 
did  not  exceed  the  sums  found  by  the  Jury. 

It  Is  claimed,  however,  by  the  appellants 
that,  during  the  year  1904,  plaintiff  was  the 
owner,  not  only  of  the  Occidental  and  Kid 
claims,  hut  also  of  the  Home  Ko.  1,  and  that 
It  did  work  and  placed  improvements  npon 
this  claim  to  an  amount  in  excess  of  that 
necessary  to  hold  all  three  claims.  Where 
claims  are  held  In  common,  tbe  expenditure 
required  by  the  laws  of  the  United  -States 
may  be  made  upon  any  one  of  the  claims. 
Rev.  St  U.  S.  S  2324  (U.  S.  Comp.  St  1901, 
p.  1420).  The  work  so  done^  however,  mnst 
be  done  in  good  faith  for  the  benefit  of  all 
the  claims,  and  it  must  be  such  as  to  have 
a  tendency  to  benefit  or  develop  the  claims 
other  than  the  one  upon  which  the  work  Is 
done.  Whether  it  Is  so  done  or  has  sucb 
tendency  Is  a  question  of  fact  (Snyder  on 
Mines,  i  482;  Chambers  v.  Harrington,  111 
U.  S.  350.  4  Sup.  Ct.  428,  28  L.  Ed.  452 ;  Jack- 
son  V.  Roby,  109  U.  8.  440,  8  Sup.  Ct.  301, 
27  L.  Ed.  990;  De  Noon  v.  Morrison,  83  CaL 
163,  23  Pac.  374;  Mt  Diablo  M.  &  M.  Co. 
V.  Calllson,  5  Sawy.  439,  Fed.  Cas.  No.  9,- 
886;  Book  r.  Justice  Mining  Co.  (C.  C.)  58 
Fed.  106;  Hall  v.  Kearny,  18  Colo.  505,  83 
Pac.  373),  and  this  question  was  sabmitted 
to  the  Jury  in  the  case  at  bar.  The  evidence 
was  such  as  to  fully  warrant  the  Jury  In 
finding  that  the  work  done  on  the  Home  No. 
1  was  not  done  for  the  purpose  of  developing 
the  Kid  or  the  Occidental,  and  that  sudi 
work  had  no  tendency  to  develop  either  of 
them.  The  appellant  offered  some  testimony 
in  support  of  Its  theory  that  the  four  claims 
to  which  it  asserted  title  were  located  upon 
the  line  of  a  vein  running  east 'and  west,  that 
this  vein  could  be  traced  continuously  throng 
the  four  claims,  and  that  a  reasonable  and 
proper  mode  of  developing  each  of  tbe  claims 
was  to  enter  the  vein  within  the  limits  of 
the  Home  No.  1  and  thence  drift,  along  the 
veln^  through  the  Kid,  Rosamondt  and  the 
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OoddentaU  with  a  view  to  taking  all  of  th« 
ore  extracted  4)ack  to  tlie  Home,  apon  which 
redDctlim  works  had  bem  placed.  But  aa 
■gainst  this  there  was  an  abimdance  of  tes- 
timony cm.  behalf  of  the  respondents  to  the 
effect  that  there  was  no  such  contlnaoas 
Teln.  bat  that,  on  the  contrary,  the  country 
was  much  broken  np;  that  all  reins  which 
were  dlscoToable  ran  from  tibe  miftheast 
to  the  southwest  or  from  the  northwest  to 
the  southeast;  and  that  sacb  of  them  as 
were  to  be  fonnd  within  the  limits  of  the 
Hopie  No.  1  passed  out  of  the  side  lines  of 
that  clabn  without  enterli^  either  the  Kid, 
the  Rosamond,  or  the  Occidental.  • 

But,  apart  from  the  qnestlon  of  sufficiency 
of  evjdenc^  it  Is  contended  that  the  court 
erred  In  its  Instructions  to  the  Jury  regard- 
log  the  mattor  of  forfettore  by  failure  to  do 
the  annual  work.  One  Instruction  (uumbered 
6)  reads  as  follows:  "Yon  are  Instructed  that 
the  laws  of  the  United  States  require  flOO 
worth  of  work  or  of  Improvements  annually 
to  be  performed  or  made  on  a  mining  claim. 
Such  work  or  improvements  so  required  by 
the  laws  of  the  United  States  may  be  done 
or  made  within  the  boundaries  of  such  claim, 
or  such  work  may  be  done  outside  the  bound- 
aries of  Budi  claim  on  one  of  a  group  of 
claims  adjoining  each  other  and  owned  by 
the  same  party,  if  done  In  pursuance  of  a 
system  of  development  and  If  the  same  has  a 
tendency  to  benefit  or  develop  each  claim  in 
the  group.  Work  done  on  one  of  a  group  of 
mining  claims  which  has  a  tendency  to  de- 
velop or  ben^t  all  of  the  claims  in  the  said 
group  inarea  to  the  benefit  of  each  and  all  of 
said  claimB,  even  though  the  system  adopted 
may  not  be  the  best  that  could  have  been  de- 
vised under  the  circumstances.  Improve- 
ments made,  such  as  the  construction  of 
roads,  mills,  or  mining  machinery  for  the 
working  and  operatloa  of  an  entire  group 
owned  by  one  party,  and  which  said  improve- 
ments tend  to  the  benefit  of  all  of  the  claims 
in  said  group,  will  intfre  to  the  benefit  of  each 
and  all  of  the  claims  in  said  group,  even 
though  such  improvements  be  made  outside 
the  lines  of  any  of  said  claims.  If  you  be- 
lieve that  in  the  year  1004  there  was  more 
than  f400  worth  of  work  done  within  the 
boundaries  of  Home  No.  1  mining  claim  by 
the  plaintiff  in  this  case,  or  any  one  acting 
under  the  plaintiff,  and  with  the  plaintlfTs 
consent,  and  that  such  work  was  done  in  pur- 
suance of  a  system  that  tended  to  the  de- 
velopment of  all  of  the  claims  claimed  by 
the  plaintiff  herein  in  its  complaint,  and 
tended  to  the  development  and  benefit  of  all 
snch  clalmsi  then  the  work  so  performed  was 
sufficient  to  prevent  a  forfeiture  of  any  of 
said  claims  on  account  of  the  annual  labor 
or  Improvement  requirements  of  the  year 
1904.  You  are  further  Instructed  that  even 
thouEli  the  work  done  on  said  Home  No.  1 
claim  in  1904  was  not  of  the  value  of  $400, 
■till  if  yon  believe  from  the  evidence  that  Im- 
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provements  were  made  constating  of  a  mill, 
cyanide  tanks,  and  waterworks  of  as  great  a 
value  aa  9400  which,  taken  In  connection  with 
sndi  work  as  yon  find  to  have  been  done  on 
the  claim  under  snch  conditions  as  those 
above  stated,  would  equal  or  exceed  the  sum 
of  $400,  and  that  such  Improvements  were  of 
snch  a  character  and  so  constructed  as  to 
ben^t  and  tend  to  the  development  of  all  of 
uld  fonr  claims,  and  each  of  them,  then  the 
court  Instructs  you  that  upon  those  facta  ex- 
isting then  was  no  forfeiture  of  anch  claims, 
or  either  of  them,  on  account  of  the  said  an- 
nual labor  or  Improvement  requirements.  It 
Is  not  necessary  that  a  party  In  doing  work 
on  a  dalm  or  on  a  system  for  the  beu^t  of 
an  claims  held  by  such  party  and  contigu- 
ous to  each  other  shall  do  the  same  specifical- 
ly as  annual  labor  or  assessment  work;  but 
If  such  work  is  done  In  good  faith,  and  is 
equal  In  amonnt  to  the  work  required  to  be 
done  by  the  act  of  Congi-ess,  then  the  same 
will  be  sufficient  to  prevent  a  forfeiture." 

One  criticism  of  this  instruction  is  that  the 
court  speaks  of  work  done  outside  the  bound- 
aries of  a  claim  as  required  to  be  done  on  cme 
of  a  group  of  claims  "adjoining  esch  other.** 
Undoubtedly,  the  better  authority  supports' 
the  contention  that  assessment  work  may  be 
done  upon  one  of  a  group  of  claims  owned  In 
common,  even  though  the  claims  are  not  all 
adjolniog.  1  Snyder  oa  Mines,  p.  444;  Al- 
toona  Q.  M,  Oo.  v.  Integral  Q.  M.  Co.,  114  , 
Oal.  100,  45  Pat  1047.  Accordingly,  it  is 
claimed  tiiat  In  this  case,  inasmuch  as  tbe 
Jury  found  that  the  plaintiff  was  not  the 
owna  of  the  Rosamond,  it  must  have  con- 
cluded trom  the  instruction  of  the  court  tbat 
It  could  not  consider  work  done  on  the  Home 
In  connection  with  tbe  Occldeutal,  since  the 
Occidental  was,  according  to  the  verdict,  not 
adjoining  other  claims  owned  by  plaintiff. 
We  think,  however,  that,  in  view  of  the  lan- 
guage used  by  the  court  in  a  later  part  of 
the  same  Instruction,  tbe  inaccurate  expres- 
sion first  used  could  not  have  Influenced  the 
jury  to  plaintiff's  detriment  The  court  spe- 
cifically instructed  the  Jury  that  if  tbe  req- 
uisite work  was  done  upon  the  Home,  and 
such  work  was  done  "In  pursuance  of  a  sys- 
tem that  tended  to  a  development  of  all  the 
claims  claimed  by  the  plaintiff  herein  In  its 
complaint,"  aucb  work  was  sufficient  to  pre- 
vent a  forfeiture  of' any  of  such  claims.  In 
view  of  this  language.  It  is  clear  that  the 
court  had  reference  to  plalntlfiTs  assertion  of 
title  to  the  four  claims,  rather  than  to  tbe 
validity  of  that  title,  and  that  It  Instructed 
the  Jury  that  work  done  upon  any  one  of 
such  four  claims  (which  were  In  fact  adjoin- 
ing) could,  under  proper  conditions,  be  ap- 
plied to  any  one  of  the  four.  No  prejudice 
could  have  resulted  teom  tbe  Instruction,  lim- 
ited as  It  thus  was. 

It  is  not  disputed  that  instructi<m  6  cor- 
rectly defines  the  character  of  the  work  that 
may  be  done  upon  one  claim  tor  the  develoi^ 
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ment  of  anotba  owned  In  common  with  It 
It  states  that  work  done  outside  the  limits 
of  a  claim  mnst  be  sacib  as  has  a  tendency  to 
develop  or  benefit  the  claim.  It  is  argued, 
howeTer,  that  a  sntffiequent  Instmctlon  la  in 
conflict  with  it  Instruction  No.  30  reads  as 
follows:  "In  accordance  with  instructions 
heretofore  glTcn,  the  bnfden  of  innof  Is  on 
the  defendants  to  show  that  the  necessary 
assessment  work  was  not  done  as  required  by 
law  on  the  Occidental  claim  for  the  year 
1004,  and  on  the  Kid  claim  for  the  year 
1903,  but  in  so  far  as  the  plaintifTs  case  is 
made  to  depend  upon  work  done  outaide  of 
the  Occidental  and  Kid  during  said  years 
1908  and  1904,  the  burden  of  proof  is  on  the 
plalntUf  to  show  that  such  work  done  out- 
side of  said  claims  did  actually  benefit  said 
claims."  This  instruction  Is  assailed  upon 
the  ground  that  It  requires  the  plalntlflF  to 
ahow  that  work  done  outaide  of  the  claim 
actually  benefited  the  claim;  whereas,  the 
true  rule  is  the  one  stated  In  the  prior  in- 
struction that  it'  need  only  tend  to  its  bene- 
fit We  need  not  here  enter  into  any  extend- 
ed discussion  of  the  distinction,  if  there  be 
,any,  between  the  words  "actually  benefit"  the 
claim  and  ''tend  to  benefit"  the  claim.  It 
would  seem  that  a  greater  burden  Is  Imposed 
upon  a  party  if  be  be  required  to  show  that 
his  work  actually  benefited  the  claim  tban 
If  he  be  merely  called  upon  to  establish  that 
It  had  a  tendency  in  that  direction.  But  un- 
der the  familiar  rule  that  the  instructions  of 
the  court  are  to  be  read  together  and  har^ 
monized,  if  possible,  we  think  there  Is  no  con- 
flict between  instruction  80  and  the  earlier 
one  above  quoted.  The  first  instruction  was 
Intended  to  define  to  the  jury  in  specific 
terms  the  tests  by  which  they  were  to  deter- 
mine whether  work  done  outside  of  the  claim 
could  be  counted  as  annual  work  sufficient  to 
hold  it  The  rule  was  set  out  at  considerable 
length  and  with  clearness.  Tbe  declaration 
tiiat  tbe  work  must  merely  have  a  tendency 
to  benefit  or  develop  tbe  claim  is  found  at 
least  six  times  in  this  instruction.  luBtrac- 
tion  80,  the  one  complained  of,  is  one  dealing, 
not  with  the  question  of  the  character  of 
proof  that  must  be  made  in  such  cases,  but 
purely  with  the  burden  of  proof.  At  Its  very 
beginning  It  Is  qnallfled  with  the  words  "In 
accordance  with  lnBtmc]:Ions  heretofore  giv- 
en," and  then  goes  on  to  define  that  in  one 
state  of  circumstances  the  bnrden  of  proof 
is  upon  the  plaintiff  and  In  the  other  upon 
the  defendants.  But  in  either  case  such 
burden  Is  sustained  by  making  proof  In  ac- 
cordance with  instructlona  theretofore  giv- 
en. We  do  not  think  tbe  Jury  could  have 
been  misled  by  the  omission  of  the  words 
"tend  to." 

One  further  point  is  made  with  regard  to 
the  Instructions  on  the  matter  of  forfeiture. 
In  Instruction  9  the  court  told  the  Jury  that 
"the  law  requires  clear  and  convincing  evi- 
dence to  support  the  forfeiture"  of  a  claim 
duly  located  and  worked  In  good  faith.  It 
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then  stated  that  *Hf  the  evidence  does  not 
sati^  you  by  a  clear  prepmderance  thereof 
tbat  the  plaintiff  failed  to  pnform  the  neces- 
sary wortE,  then  it  followa  that  the  plaintiff 
did  not  forfeit  the  said  claim."  We  are  un- 
able to  see  any  error  in  this.  While  it  Is  of- 
ten said  that  a  forfeiture  can  be  shown  only 
upon  clear  and  etmvlncing  evldoice,  ■^e 
proof  Is  made  as  required  whenever  It  la 
shown  by  a  preponderance  of  tbe  evidence 
that  tbe  full  amount  of  annual  labor  or  Im- 
provements was  not  made  or  expended  wltii- 
in  a  given  year."  Snyder  on  Mines,  |  726. 
See  further,  to  the  effect  that  a  preponder- 
ance of  the  evidence  Is  all  that  is  required  to 
establish  a  fact  necessary  to  be  shown  in  a 
civil  action,  Oode  Olv.  Proc.  $  2061;  Ferd  v. 
Chambers.  19  Cah  143;  Murphy  v.  Waters 
bouse,  113  Cal.  487;  45  Pac  868,  S4  Am.  St 
Bep.  SQ6. 

The  foregoing  discussion  is  directed  to  the 
contention  that  work  done  on  the  Home  No. 
1  In  1904  was  applicable  to  the  Occidental. 
It  Is  not  necessary  to  make  any  additional 
answer  to  the  point  that  "work  done  on  the 
Occidental  in  1908  was  sufficient  to  prevent 
a  forfeiture  of  the  Kid. 

As  has  been  stated,  tbe  claim  of  Hamilton 
to  the  ownership  of  the  Rosamond  mine  rests 
upon  different  grounds  from  those  hereto- 
fore considered.  He  userts  title  to  this  prop* 
erty  by  virtue:  First  of  adverse  i>088e88ion ; 
second,  of  locations  of  three  mining  claims, 
the  Fay  No.  1,  the  Hamilton  and  Rosamond 
and  tbe  Llda,  covering  the  territory  of  plain* 
tlfrs  Rosamond.  We  are  aaUsfled  that  the 
evidence  Is  insufficient  to  support  the  find- 
ing that  Hamilton  had  acquired  title  to  this 
claim  by  adverse  possession.  To  acquire  title 
by  prescription  the  possession  of  the  proper- 
ty most  not  only  be  hostile  to  plaintiff's  title, 
but  must  be  exclusive,  continuous,  and  uuln- 
terrupted  for  a  period  of  flve  years  prior  to 
tbe  commencement  of  the  action.  San  Fran- 
cisco T.  Field.  87  Cal.  849,  99  Am.  Dec.  278; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100.  Any  interruption  of  the  adverse  posses- 
sion within  the  required  flve  years  prevents 
the  acquisition  of  the  title  by  prescription. 
Cave  V.  Crafts,  53  Cal.  136;  Thomas  v.  Eng- 
land, 71  Cal.  456, 12  Pac.  491 :  Bree  v.  Wheel- 
er, 129  Oal.  145,  61  Pac.  782;  Hamilton  v. 
Southern  Nev.  O.  ft  U.  Oa  (a  G.)  S3  Fed. 
562. 

It  Is  shown  by  tbe  testimony  of  the  re- 
spondents themselyes  that  the  predecessors 
in  interest  of  plelnticr  went  upon  the  Rosa- 
mond claim  from  time  to  time  during  the  five 
years  preceding  the  commencement  of  the 
action  and  conducted  quite  extensive  mining 
operations  there.  While  Hamilton  protested 
against  their  presence  upon  the  claim  and  as- 
serted title  In  himself,  his  protests  were  not 
heeded,  and  the  work  continued.  It  Is  clear 
that  Hamilton's  possession  was  neither  ex- 
clusive nor  uninterrupted  for  tbe  period  re- 
quired by  statute  to  vest  title  in  him. 

Inasmuch  as  a  general  verdict  Imports 
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flndlagB  in  faTor  of  the  prevailing  party  up- 
on all  matwial  Isauei^  we  miut  aflBnme  that 
tbe  Jury  found  In  feTor  of  Hamlltoi  <m  hla 
claim  under  prior  locations,  as  w^l  as  Ids 
plea  of  title  bj  prescription.  In  fact,  in  an- 
sww  to  a  special  Issae,  the  Jary  fonnd  specif- 
ically that  the  first  location  on  tbe  Rosamond 
was  made  toy  Hamilton  on  October '26,  1897. 
Either  defense  was  sufficient  In  law  to  en- 
title the  defendant  Hamilton  to  judgment 
If»  then,  either  was  sustained  by  the  evi- 
dence and  was  not  affected  by  any  error,  the 
want  of  evidence  to  sustain  the  finding  on  the 
other  defense  or  any  errors  committed  In  re- 
gard to  it  could  not  have  been  prejudicial. 
Crosett  V.  Whelan,  44  Cal.  200;  VerdeUl  v. 
Oray's  Harbor  Commerdal  Co.,  115  Cal.  S17, 
47  Pac.  364,  778. 

The  facts  shown  with  reference  to  the  lo- 
cations of  the  various  claims  covering  the 
ground  Included  In  plalntlfTs  Rosamond  are 
as  follows:  Plaintiff  offered  evidence  tend- 
ing to  show  that  on  tbe  6th  day  of  November 
1897,  Charles  A.  Graves  and  E.  C.  Johnson, 
plaintiff's  predecessors  in  Interest,  located 
plaintiff's  Hosamond  by  posting  thereon  a  no- 
tice which  was  thereafter  recorded  and  by 
distinctly  marking  the  claim  on  tbe  ground 
BO  that  its  boundaries  could  be  readily  traced. 
There  was  also  evidence  tending  to  show  that 
the  locators  and  their  successors  in  interest 
had  thereafter  continuously  done  work  upon 
the  claim.  On  the  other  hand,  the  defend- 
ants offered  evidence  sufficient  to  justify  the 
jury  in  finding  that  Hamilton  had  at  a  prior 
date,  to  wit,  on  the  26th  day  of  October,  1897, 
taken  steps  to  locatQ  tbe  claims  hereinbefore 
described  under  tbe  names  of  the  Lida,  the 
Fay  No.  1.  and  the  Hamilton  Rosamond  by 
posting  notices  of  location  upon  said  dalms 
and  distinctly  marking  tbe  boundaries  there- 
of after  discovering  upon  each  of  said  claims 
mineral  bearing  quartz  In  place.  There  is 
also  evidence  sufficient  to  show  that  after 
taking  these  steps  Hamilton  had  continuous- 
ly, up  to  the  time  of  the  commencement  of 
the  action,  prosecuted  work  upon  each  of  tbe 
locations.  There  had  not  been  on  his  part  a 
compliance  with  all  of  the  requirements  of 
the  statute  of  1897  prescribing  the  manner  of 
locating  mineral  claims  (St  1807,  p.  214.  c. 
158),  nor,  for  that  mattw,  had  plaintiff's  pred- 
ecessors in  interest  complied  with  the  re- 
qulrementa  of  that  statute.  Under  these  cir- 
cumstances, the  court  instructed  tiie  jury 
that  "mining  locations  made  while  the  law 
of  1807  was  In  force,  but  Invalid  by  reason  of 
noncompliance  vltb  the  provlBions  of  that 
law,  will  he  valid  after  the  repeal  of  that 
law,  provldlns  the  provisions  of  the  mining 
lawfl  of  tbe  United  States  have  been  complied 
with  and  there  are  no  interrenlng  rights  be- 
fore the  repeal  of  that  law,  and  provided, 
further,  that  the  claim  has  been  occupied, 
beld.  and  worked  up  to  tbe  time  of  and  after 
mucL  repeal."  This  Inatructloa  was  In  accord 
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with  the  rules  laid  down  by  tbla  court  In 
Dwlnueil  T.  Dyer,  145  Cal.  12,  78  Pac.  217, 
7  li.  B.  A.  (N.  SO  763.  In  that  case  It  was 
held  that  a  locator,  entering  upon  unappropri- 
ated land  of  the  United  States  while  the  act 
of  1887  was  in  force  and  performing  all  acts 
necessary  to  constitute  a  vaUd  location  under 
the  laws  of  the  United  States  and  rranatnlng 
in  possession  and  workii«  the  claim  until 
the  repeal  of  the  state  statute  (In  1889  or 
190(Q,  ai^ulred  upon  the  repeal  of  the  state 
statute  tbe  rights  incident  to  a  valid  loca- 
tion,, notwithstanding  his  failure  to  comply 
with  tbe  requirements  of  tbe  state  law.  Such 
was  the  situation  of  the  defoidant  Dyer  in 
tbe  case  cited,  and  there  was  sufficient  evi- 
dence in  the  case  at  bar  to  justify  the  jury 
in  finding  that  Hamilton  occupied  the  same 
position  with  reference  to  the  claim  here  in 
disputa  The  evidence  regarding  Hamilton's 
possession  of  the  Rosamond  claim  was,  to  be 
sure,  sharply  conflicting ; .  but  he  did  intro- 
duce testimony  tending  to  show  that  be  had 
continuously,  up  to  and  after  the  repeal  of 
the  law  of  1897,  prosecuted  work  under  a 
system  tending  to  the  development  of  all 
three  claims,  and  that  a  part  of  this  work 
had  been  done  within  the  boundaries  of  the 
Rosamond  Itself.  This  was  enough  to  con- 
stitute possession  of  the  entire  claim  to  the 
extent  of  the  visible  boundaries,  Eingllsb  v. 
Johnson,  17  Oal,  107,  76  Am  Dec.  674;  Dwln- 
nell  V.  Dyer,  supra.  The  court  did  not  err 
In  Instructing  the  Jury,  in  effect,  that  If 
Hamilton  had  on  October  26,  1897,  erected 
the  first  or  Initial  monument  at  the  place  re- 
quired by  tbe  state  law  and  posted  the  re- 
quired notices  thereon  and  remained  In  pos- 
session of  the  claim,  do  other  person  could 
make  a  valid  entry  thereon  for  the  purpose  of 
making  another  location  until  Hamilton  was 
In  default  Under  tbe  state  law  the  notice 
of  location  was  required  to  be  recorded  In  the 
office  of  the  county  recorder  within  20  days 
after  tbe  posting  thereof.  Without  passing 
upon  the  question  whether  the  failure  to  re- 
cord the  notice  within  the  required  time 
worked  a  forfeiture  (see  section  6  of  act  of 
1897),  it  must  certainly  be  held  that;  within 
tbe  20  days  allowed  for  recordation,  the  claim 
of  tbe  locator  Is  valid,  and  no  other  entry 
can  be  made  as  tbe  foundation  or  basis  of  a 
claim  of  title.  This  is  the  purport  and  effect 
of  the  instruction  complained  of.  Assuming, 
as  we  must  upon  this  appeal,  that  the  jury 
found  all  controverted  questions  of  fbct  in 
favor  of  the  defcmdants,  there  is  no  basis  for 
the  claim  that  the  doctrine  of  Dwlnnell  t. 
Dyer  protects  the  plaintiff  in  its  claim.  The 
jury  having  fonnd  that  Hamilton  took  the 
preliminary  steps  required  to  effect  a  valid 
location,  and  that  he  remained  thereafter 
in  possession  of  the  dalm.  the  predecessors 
of  the  plaintiff,  in  attempting  to  locate  tbe 
same  land  within  the  20  days  allowed  to 
Hamilton  for  recordatlni,  were  enterlnc  upon 
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appropriated  public  lands  In  the  possession  of 
anotber.  Sndi  entir.  as  Is  well  settled,  con- 
fers no  right  to  a  Talld  location.  Belk  t. 
Mengher.  104  U.  S.  279.  26  U  Ed.  73B. 

Various  rulings  of  the  court  In  admlttlDg 
and  rejecting  evidence  are  assigned  as  er- 
ror. We  think  that  none  of  these  affecting 
the  Issues  concerning  the  ownership  of  the 
Occidental  and  the  Kid  claims  were  of  suffi- 
cient consequence  to  justlf^r  a  reversal.  The 
witness  Cochrane,  one  of  the  directors  of 
the  plaintiff,  was  asked  on  cross-examination 
whether  the  plaintiff  paid  for  the  assessment 
work  that  was  done  on  the  claims  In  1904 
by  the  Dry  Process  Company,  which  held  un- 
der a  contract  with  plaintiff.  Over  the  ob- 
jection of  the  plaintiff  that  the  question  was 
Immaterial  and  Irrelevant,  he  was  permitted 
to  answer  that  the  plaintiff  did  not  pay  for 
such  work.  Whether  or  not  the  work  was 
actually  paid  for  was  a  fact  entitled  to  no 
weight.  Snyder  on  Mines,  {  492.  But  the 
error  in  overruling  the  objection  could  not 
hare  harmed  the  appellant,  Inasmuch  as  the 
court  inatnicted  the  Jury  that  whatever  work 
was  done  by  the  Dry  Process  Company  In  the 
year  1904  In  connection  with  any  of  the  min- 
ing claims  claimed  by  plaintiff  Inured  to  the 
benefit  of  the  plaintiff.  It  was  proper  to  al- 
low the  same  witness  to  testify  that  the  mill 
which  had  been  put  up  on  the  Home  No.  1 
by  the  Dry  Process  Company  was  of  no  value 
for  the  purpose  of  reducing  the  ore  there 
found.  This  had  a  bearing  upon  the  question 
of  the  good'  faith  of  the  parties  in  making 
the  expenditure,  and  their  good  faith  was  a 
matter  proper  to  be  considered  by  the  Jury 
In  determining  what  amount  of  money  had 
been  expended  In  the  development  and  work- 
ing of  the  claims. 

The  court  should  have  permitted  the  Intro- 
duction of  affidavits  or  proofs  of  labor  made 
by  the  witnesses  Cochrane  and  Donovan  and 
duly  recorded.  Such  proofs  are  by  statute 
made  prima  fade  evidence  of  the  facts  there- 
in stated  (St  1891,  p.  219,  c.  156) ;  bat,  Inas- 
much as  both  Cochrane  and  Donovan  had 
testified  fully  and  In  detail  to  all  of  the  ma- 
terial facts  stated  In  their  respective  affi- 
davits, no  sabstontlal  Injury  could  have  re- 
sulted from  the  exdualon  of  their  written 
declarations. 

A  more  serious  point  arises  In  connection 
with  the  admission  of  evidence  bearing  upon 
the  Issues  as  to  the  locations  of  the  Rosa- 
mond, the  Uda.  and  the  Fay.  N.  V.  Gray,  a 
witness  for  plaintiff,  gave  testimony  tending 
to  show  that  none  of  the  locations  claimed 
by  Hamilton  had  actually  been  made  as  lo- 
cations of  quartz  claims  prior  to  November 
8,  1807;  but  that  all  claims  located  by  Ham- 
ilton theretofore  had  been  located  as  placer 
claims.  He  further  testified  that  at  that 
time  Hamilton  had  not  located  the  Rosamond 
as  claimed  by  him,  and  that  the  I4da,  when 
located  by  Hamilton  as  a  quarts  claim,  was 


BEPOBTEB.    .  (OsL 

bounded  on  the  south  by  plalntUTs  Boea- 
mond  alrea^  located  by  plaintiffs  predeces- 
sor in  interest,  Charles  A.  Graves.  This  tes- 
timony, if  true,  established  clearly  that 
Graves,  and  not  Hamilton,  was  prior  In  time 
In  the  location  of  the  Rosamond,  and  that  he 
and  his  successors.  If  remaining  In  posses- 
sion and  working  the  claim  until  the  time 
of  the  repeal  of  the  state  law,  were  entitled 
to  hold  the  same  under  the  rule  declared  in 
Dwinnell  v.  Dyer.  The  defendants  under- 
took to  Impeach  Gray  by  proof  of  contrary 
statements  made  by  him  to  one  Moffett  With 
a  view  to  such  Impeachment,  Graves  was 
asked  upon  cross-examination  whether  or 
not  he  had  made  certain  statements  to  Mof- 
fett. The  questions  did  not  specify,  as  re- 
quired by  section  2052  of  the  Code  of  Civil 
Procedure,  the  time  and  place  of  the  alleged 
conversations  or  the  persons  present  thereat 
Objection  was  duly  made  upon  the  ground 
that  the  proper  foundation  had  not  been  laid. 
This  objection  was,  however,  overruled,  and 
the  witness  answered  denying  the  alleged 
statements.  The  substance  of  the  matter  al- 
leged to  have  been  stated  by  Gray  to  Moffett 
was  that  Graves  had  admitted  to  Hamilton 
that  In  locating  the  Rosamond  he  had  located 
upon  a  claim  belonging  to  Hamilton,  and  that 
he  would  take  his  papers  off  the  claim,  which 
be  did.  Moffett  was  subsequently  called,  and 
was  permitted,  over  the  objection  of  the  plain- 
tiff that  no  proper  foundation  had  been  laid 
for  contradicting  Gray  In  that  regard,  to  tes- 
tify that  Gray  had  made  the  statements  aa 
claimed  by  defendants.  Tills  was  error 
(Birch  V.  Hale,  90  Cal.  299,  33  Pac.  108S). 
and  error  that  cannot  be  regarded  as  without 
prejudice  to  plaintiff.  The  statemoit  by 
Gray  that  Gravtis  had,  at  the  time  of  the 
transaction,  admitted  locatbig  bis  Bosamond 
claim  upon  ground  already  owned  by  Ham- 
ilton, bad  a  strong  tendency  to  ttirow  dis- 
credit upon  the  testimony  of  Gray  that  Ham- 
ilton had  never  made  any  location  of  the 
Rosamond  ground  prior  to  Graves'  location. 
But  beyond  all  this.  Moffett  was  permitted  to 
testify,  oy&e  the  same  objection,  L.  e.,  that  no 
foundation  bad  been  laid,  to  statements  made 
by  Gray  which  had  not  in  any  way  been 
called  to  the  attention  of  the  latter  upon  his 
cross-examination.  One  of  these  statemoits 
was  to  the  effect  that  Hamilton  had  arrived 
at  the  mines  one  day  ahead  of  Graves  and 
placed  his  papers  on  the  claim.  This  testi- 
mony clearly  should  not  have  been  admitted. 
It  is  Impossible  to  determine  what  effect  It 
may  bave  had  on  the  Jury,  in  leading  It  to 
its  answer  on  the  very  material  Issue  of  pri- 
ority in  the  location  of  the  claims. 

These  errors,  together  with  the  liuuffiden- 
cy  of  the  evidence  to  sustain  the  finding  <^ 
title  by  prescription,  will  necessitate  a  new 
trial  of  the  Issues  affecting  the  Rosamond. 

The  order  denying  a  new  trial  is  reversed 
as  to  the  issues  affecting  the  Rosamond  (as 
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claimed  by  plalnUfl),  «nd  In  aU  other  rejects 
It  IB  afllrmed. 

We  concnr:  SHAW,  X;  ANQBLMTTI. 
J.;  MELYIN,  J.;  HENBHAW*  J.;  IX)BI- 
GAN.  J. 

On  Modlflcatton  of  Judgment 

PER  CURIAM.  The  appellant  shall  re- 
cover costs  of  this  appeal  against  the  respond- 
CDt  E.  M.  Hamilton;  the  amount  of  such 
costs  to  Include  the  clerk's  fee  for  filing  tran- 
script, together  with  such  part  of  the  cost  of 
printing  transcript  as  may  by  the  trial  court 
be  fixed  as  the  Just  proportion  thereof  made 
necessary  by  the  issaes  hereby  remanded  for 
a  new  triaL 


KATHBUN  T.  WHITE  et  al.   (Sac  1,716.) 

(Sapceme  Court  of  Callfomta.   Jan.  29,  1910. 
On  Rehearing,  Feb.  28,  lOlO.) 

1.  Trial  (S  235*)—lKSTBUcnoN8— Effect  of 
Evidence. 

Where,  In  an  action  for  Injuries  from  an 
explosion,  the  evidence  was  coDfllcting  whether, 
at  the  time  of  the  explosion,  defeiioant  kept 
giant  powder  In  his  Btore,  in  violation  of  a  ma- 
nicipal  ordinance  setting  apart  a  tract,  not  in- 
doding  defendant's  premises,  as  the  exclusive 
territory  in  which  dant  powder  might  be  stored, 
and  plalDtilf  showed  tiiat  giant  powder  had  been 
in  defendant's  possession  about  a  week  before 
the  explosion,  and  defendant  showed  that  all 
the  powder  had  been  sold  and  removed  hetore 
the  ezplouon,  an  instruction  that,  if  It  was  the 
custom  of  defendant,  In  his  ordinary  coarse  of 
bu«neBS  prior  to  tlie  explosion,  to  store  giant 
powder,  the  jury  could  presume  (hat  the  custom 
continued,  unless  defendaut  rebutted  the  pre- 
■amplion  by  a  preponderance  of  evidence,  was 
erroneous  because  plaintiff  must  prove  the  vio- 
lation by  a  prepODderaoce  of  the  evidence,  and 
defendant  need  only  meet  plaintUTi  proof  by 
evidence  of  equal  weight 

[Ed.  Kote^For  other  cases,  see  Trial.  Cent 
Dig.  H  6S»-{»8;  Dea  I>iiri23C.*] 

2.  TuAi.  (I  296*)— iMSftBDCnoKB— EaaoB  lit 

OlVB  iHBTBUCnOR  GUBBD  BT  ANOTHBB. 
The  vice  of  the  Instruction  was  not  cared 
by  a  general  charge  that  plaintiff  must  establisb 
the  material  all«^tions  of  the  complaint  by  a 
preponderance  of  the  evidence,  for  it  at  mcwt 
only  iffodnced  a  conflict  in  the  Instroetiou. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  li  705-718;  Dec.  Dig.  {  296.*} 

S.  Trial  (|  296*)— InBTBUonons— Conflict- 

IBO  iHSTBUCnONS. 

Where  the  different  instructions  may  not 
be  hamumiaed,  and  It  Is  Impossible  to  detennine 
which  of  the  conflicting  instructions  was  follow- 
ed, the  error  In  any  oi  the  Instructions  Is  prej- 
ndidal. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {|  705-718;  Dec  Dig.  8  296.*] 

4.  Explosives  (8  8*)— Negligence  —  Diabii> 
mr. 

One  complying  with  a  municipal  ordinance 
preeeribiog  regulations  for  the  storing  of  explo- 
sives is  not  relieved  from  liability  for  failure  to 
comply  with  the  obligations  arising  under  the 
general  rules  of  law  to  use  such  care  in  the 
matntenance  and  management  of  one's  property 


as  will  be  ordinarily  used  a  xeasonably  pru- 
dent man  similarly  placed. 

[Ed.  Note. — For  other  eases,  see  Explosives, 
Cent  Dig.  H  4,  5;  Dec.  Dig.  f  &•] 

6.  NeOLIQERCB  (S  108*)  —  PLEAniRO  —  SOFFX- 
CIBNCT. 

It  Is  sufficient  to  charge  negligence  by  the 
general  averment  that  defendant  negligently  did 
the  act'  which  resulted  in  the  damages  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  176:  Dec  Dig.  fi  10&*] 

6.  Explosives  (8  8*)— Injuries  fbom  Nequ- 
GENT  Storing — ^Res  Ipsa  Loquitub. 

The  explosion,  during  a  fire  in  a  store,  of 
powder  kept  by  the  merchant  in  quantities  dan- 
gerous to  property  and  pers(ms  in  the  oeigbl>or- 
faood  raises  a  presumption  of  negligence,  under 
the  doctrine  of  res  ipsa  loquitur,  and  the  bur- 
den of  rebutting  the  negligence  Is  on  him. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  88  4, 6;  Dec  Dig.  1  &*] 

7.  EnoBNOB  ^  249*)— Ai»cibbiohs  —  Pabt-. 

VZBB. 

An  admission,  made  by  a  partner  after  an 
explosion  of  powder  on  the  firm  premises,  re- 
sulting in  Injury  to  a  person  lawfully  there,  is 
admissible  aeainst  him ;  and,  where  the  declara- 
tion was  made  in  the  course  of  the  firm  bnslness, 
it  is  also  admiSBible  against  the  copartner. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  88  965,  960 ;  Dec.  Dig.  8  249.*] 

8.  Explosives  (8  8*)— Pebsonal  Injubibo— 
Evidence. 

One  suing  for  personal  Injuries  resolting 
from  the  explosion  of  gunpowder  may  show  that 
the  explosion  caused  the  death  of  two  bystand- 
ers occupying  a  position  near  htm,  to  illastratf 
the  violence  of  the  explosion, 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  88  4,  S;  Dec.  Dig.  8  8.*] 

9.  Trial  (8  121*)  —  Iupbopbb  Abouuent  of 

Counsel. 

Where,  In  an  action  for  personal  injuries 
from  the  explosion  of  gunpowder,  the  evidence 
showed  that  the  explosion  caused  the  d«>ath  of 
two  bystanders,  the  argument  of  plaintiff's  coun- 
sel that  defendant  was  guilty  oi  manslaughter 
in  causing  the  death  of  the  two  bystanders  was 
improper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  88  294-297  ;  Dec.  Dig,  f  121.*] 

10.  Explosives   (8  8*)  —  Rboularoits  fob 

Storage— CoNSTBucnoN. 

A  municipal  ordinance,  prohibiting  the  keep- 
ing In  any  one  store  of  more  than  60- pounds  of 
f^npowder,  and  requiring  the  powder  to  be  kept 
in  a  metal,  vessel,  with  the  word  "Powder" 
painted  on  the  top  or  side,  which  top  or  side 
must  be  kept  exposed  to  view,  near  the  main  en- 
try of  the  store,  does  not  require  the  t>ox  con- 
taining powder  to  be  so  located  as  to  be  visible 
from  the  street  at  times  when,  in  the  ordinary 
course  of  trade,  the  store  is  not  open  for  busi- 
ness. 

(Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  8  1 ;  Dec  Dig.  8  3.*} 

On  Rehearing, 

11.  Trial  (8  208*)— Ihbtbootxonb— Fbbsuhp- 

HONS. 

An  instruction,  directing  the  jury  to  pre- 
sume the  continuance  of  a  course  of  conduct  in 
violation  of  law,  is  erroneous  because  ignoring 
the  presumption  of  innocence  of  wrong  declared 
by  Code  Civ.  Proc.  8  196%  subd.  1,  which  over- 
comes, even  In  dvU  esses;  that  of  the  continu- 
ance of  things  once  shown  to  exist,  though  the 
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latter  presnmptlon  U  a  proper  matter  for  con- 
Bfderation. 

[Ed.  Note^For  otber  cases,  see  Trial,  Gent 
Dig.  i  618;  Dee.  Dig.  I  258.*] 

Department  1.  Appeal  from  Superior 
.Goar^  Tuba  Oounty;  Eugene  P.  McDanlel, 
Judge. 

Action  by  Harry  Berton  Rathbun  i^pilnst 
J<dui  O.  Wblte  and  otbwa,  copartnera  as 
Wblte,  Oooley  &  Cutta.  From  a  Judgment 
for  plaintiff,  and.  flnm  an  wder  denying  a 
new  trial,  defendants  appeaL  Reversed. 

Blcbard  Belcher  and  W.  H.  Garlln,  for  ap- 
pellants. Brlttan  &  Balah  and  Wallace  Dlns- 
mor^  for  respondent. 

SLOSS,  X  Tbe  defendants  were  conduc^ 
Ing  a  hardware  business  In  the  dty  of  Marys- 
Tllle.  One  of  tbe  buildings  occupied  by  thenir 
known  as  tbe  tinning  and  plumbing  shop, 
took  Are  <Hi  the  17th  day  of  December.  1006. 
Plaintiff  was  a  member  of  tbe  flre  depart* 
ment  of  Marysvllle,  and  was  summoned  to 
assist  la  extinguishing  the  fire.  While  he 
was  engaged  In  thla  duty,  and  was  stationed 
on  the  street  In  front  of  the  tinning  and 
[dumbing  shop,  an  explosion  of  powder  kq^t 
by  defendants  In  said  building  took  place. 
Hie  exploalon  was  of  such  force  as  to  demol- 
ish a  part  of  tbe  building  and  to  inflict  l>od- 
lly  Injuries  upon  Beveral  persona  standing 
near.  Amcmg  these  was  tbe  plaintiff,  and 
be  brought  this  action  to  recover  damages  for 
the  iAjiirles  nistalned  by  bim.  Trial  result 
^  In  a  verdict  and  Judgmmt  In  bis  favor 
for  ¥2,000.  Defendants  appeal  from  tbe  Judg- 
ment, and  from  an  order  denying  tbelr  mo- 
tion for  a  new  trial. 

At  the  time  of  tbe  accident  there  was  In 
force  an  ordinance  of  the  dty  of  Marysvllle 
regulating  the  manner  of  keeping  and  stor- 
ing powder  and  otber  ex^loalvea.  The  ordi- 
nance by  sections  1  and  8  set  apart  a  cer- 
tain tract  (not  Including  defendants*  premi- 
ses) aa  the  exduslve  territory  within  whldi 
Hercules,  dynamite,  or  giant  powder,  or  oth- 
er similar  explosives,  might  be  stored  or 
kept  Section  2  prohibited  tbe  keeping  In 
any  one  store  or  building  of  more  than  60 
pounds  of  gunpowder.  It  further  provided 
that  "said  gunpowder  shall  be  kept  in  a 
strong  metal  vessd  well  secured  and  fasten- 
ed and  with  the  wend  'Powder*  distinctly 
painted  upon  tbe  top  or  elde  of  said  vessel, 
such  top  or  side  to  be  kept  exposed  to  view, 
and  said  vessd  shall  always  be  kept  as  near 
the  main  entrance  of  tbe  store  or  building  as 
la  practicable." 

The  ordinance  was  set  forth  In  the  com- 
plaint, which  alleged  In  paragraph  3  that  the 
defendants  "did  negligently  keep  and  store 
on  said  premises  Hercules,  dynamite,  giant 
[>owder,  gunpowder,  and  nitroglycerin,  and 
otber  similar  highly  explosive  substances, 
and  also  a  large  quantity  of  gunpowder, 


sporting  powder,  and  blasting  powder,  to 
wit,  more'  than  BO  pounds,  and  not  In  a  box 
with  its  top  or  side  exposied  to  view,  nor  as 
near  tbe  mala  entrance  of  said  building  as 
IwacUcable."  li  was  forthw  allied  In  i>ara- 
graph  7  that,  while  plaintiff  was  pertonnlng 
his  duties  as  fireman  "tbe  said  Hercules,  dy- 
namite, giant  powder,  gunpowder,  nitroglyty 
erin,  and  othee  slmUar  highly  explosive  sub- 
stances, and  gunpowder,  sporting  powder, 
and  blasUng  powder  so  stored  and  kept  In 
said  building  on  said  premises,  as  alleged  In 
paragraph  3  of  this  complaint,  did  exi^ode. 
•  *  •  '*  These  allegaUons  of  tbe  tUrd  and 
seventh  paragraphs  were  denied.  At  tbe  tri- 
al much  testimony  was  introduced  on  the 
question  whether  the  defmdants  had  violated 
tbe  ordinance,  either  by  ke^liv  Hercules, 
dynamite,  or  giant  powder  or  otber  similar 
high  e^losives  at  all  (tbelr  premises  being 
without  tbe  territory  where  such  keeirtng 
was  permitted),  or  by  keeping  gunpowder  In 
excess  of  tbe  amount  allowed,  or  without 
compliance  with  some  of  tbe  required  precau- 
tlms- 

There  was  a  particularly  sharp  conflict 
over  tbe  question  whether,  at  tbe  time  of  the 
explosion,  the  defendants  were  keeping  giant 
powder.  The  plaintiff  offered  testimony 
tending  to  show  that  giant  powder  bad  been 
In  tbe  defendants'  possession  about  a  wedt 
b^ore  the  flre.  The  defendanta,  not  disput- 
ing this,  contended  and  offered  evidence 
tending  to  show  that  all  such  powder  bad 
been  sold  and  removed  from  their  itemises 
before  the  date  of  the  exjdoslon.  The  court, 
at  the  request  of  plaintiff,  gave  two  instruc- 
tions numbered  3  and  4  bearing  upon  this  Is- 
sue. It  will  be  sufficient  here  to  quote  Na  4 
(No.  8,  so  far  as  concerns  the  points  to  be  dis- 
cussed, was  similar  In  general  effect)  as  fol- 
lows: "If  you  believe  a  pr^wnderance  of  tbe 
evidence  shows  that  It  was  tbe  custom  of  de- 
fendants or'tbelr  ordinary  course  of  business, 
prior  to  the  explosion,  to  Iteep  or  store  giant 
powder  or  blasting  powder  In  said  plumbing 
and  tinning  shop  building  or  any  vessel  there- 
in, then  I  Instruct  yon  to  presume  that  that 
custom  and  course  of  business  of  so  keeping 
and  storing  such  powder  continued  as  long 
lUB  it  is  usual  for  tilings  of  that  nature  to 
cmtlnue,  unless  dtfendants  rebut  this  pre> 
sumption  a  iffei»onderance  of  evidence-" 
Thla  was  erroneous.  In  tbe  flrst  place,  it  di- 
rected tbe  Jury  to  presume  that  a  course  of 
conduct  contrary  to  and  In  violation  at  law 
continued.  There  was  thus  Ignored  tbe  coun- 
ter presumption  that  the  defendanta  wera 
"Innocent  of  crime  or  wrong"  (Code  Civ. 
Proc.  I  1863,  subd.- 1),  a  presumption  which 
as  this  court  has  s^d,  overcomes,  even  In 
dvU  cases,  fliat  of  tbe  continuance  of  things 
once  shown  to  exist  Himter  v.  Hunter,  111 
Cal.  201.  43  Pac.  766,  31  L.  B.  A.  411,  62  Am. 
St.  Rep.  180.  But  even  If  It  can  be  said  that 
the  presumption  arose  as  stated  in  instmc- 


•For  other  oam  see  sum  topic  and  secUoa  MDHBBK  la  Dee.  *  Am.  Dlgi.  IMT  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


CaU  RATHBUN 

tion  4,  the  oouFt  wab  clearly  In  error  In  stat- 
ing to  the  jur;^,  in  effect,  that  this  presump- 
tion was  to  prevail  unlew  the  defendants 
should  rebut  It  by  a  preponderance  of  evi- 
dence. The  violation  of  the  ordinance  was  a 
part  of  plaintiff's  case.  Before  he  could 
fasten  on  defendants  any  liability  based  on 
the  ordinance,  he  was  bound  to  establish  Its 
violation  by  a  preponderance  of  the  evidence. 
The  affinuatlve  of  this  Issue  might  be  shown 
by  direct  testimony,  or  by  evidence  giving 
rise  to  an  Inference  or  a  presumption;  but, 
in  whatever  way  the  plalntlfl  undertook  to 
make  this  showing,  the  burden  of  proof  was 
upon  him,  and  the  defendants  were  not  called 
upon  to  do  any  more  than  to  meet  his  proof 
"by  evidence  of  equal  weight.  If  their  show- 
ing merely  balanced  his,  they  were  entitled 
to  a  finding  bi  their  favor.  They  were  not 
required  to  overcome  plaintiff's  evidence  by 
a  preponderance,  as  this  Instruction  declares. 
Upon  the  contrary,  the  plaintiff  was  required 
4o  sustain  his  side  of  the  issue  by  a  prepon- 
derance of  all  the  testimony.  This  proposi- 
tion Is  80  elem^tary  that  it  cannot  be  neces- 
sary to  cite  authority  In  Its  support  Indeed, 
the  trial  court  recognized  It  in  other  Instruc- 
tions, In  which  it  stated  to  the  Jury  that  the 
burden  rested  upon  the  plaintiff  to  establish 
by  a  preponderance  of  the  testimony  every 
materia]  allegation  of  his  complaint,  and  that 
if  he  failed  to  do  BO,  the  T»dict  must  be  for 
the  defendants. 

This  instruction  (No.  4)  referred  to  a  vital 
Issue.  If  the  defendants  were  keeping  giant 
powder  In  their  building  at  the  time  of  the 
explosion,  their  liability  for  any  Injury  caus- 
ed by  such  explosion  inevitably  followed,  in- 
asmuch as  the  building  was  outside  of  the 
limits  within  which  such  powder  might  be 
stored.  It  is  difficult  to  see  how  any  in- 
struction could  have  more  directly  prejudiced 
the  case  of  the  defendants  than  one  which 
virtually  required  them  to  prove,  by  a  pre- 
ponderance of  the  testimony,  that  they  were 
not  storing  giant  powder.  Nor  was  the  vice 
of  the  Instruction  cured  by  the  general  di- 
rection that  plaintiff  must  establish  every 
material  allegation  of  the  complaint  by  a 
preponderance  of  the  testimony.  This  pro- 
duced, at  most,  a  hopeless  conflict  between 
the  various  instructions.  The  different  dec- 
larations of  the  court  were  not  capable  of 
being  taarmonized.  In  such  case  it  Is  Impos- 
sible to  determine  whidi  of  the  conflicting 
mles  i^esented  to  them  was  followed  by  the 
Jury,  and  the  error  In  any  at  the  instructions 
most  be  deemed  pvejudlclal.  Estate  of  Cun- 
ningham, 62  Cal.  465;  Sappenfleld  t.  Uain 
St.  B.  B.  Oa,  81  Cal.  48,  27  Pac.  500. 

The  grcrand  jnst  dlscqssed  will  necessitate 
a  rerersal.  Some  of  the  other  points  raised 
may,  howerer,  arise  lywn  a  new  trial,  and 
with  this  In  view  they  will  be  briefly  noticed. 

The  defendants  requested  Instructions  di- 
recting the  Jury  to  return  a  verdict  In  favor 
of  the  defendants  If  they  Should  find  that 


T.  WHITE.  Sll 

the  latter  had  In  every  respect  compiled  with 
the  ordinance.  The  court,  however,  modified 
such  Instructions  by  adding  thereto  the  pro- 
viso "unless  you  should  find  that  they  negli- 
gently stored  . or  kept  the  same  [powder]  in  a 
way  that  directly,  naturally,  proximately, 
and  materially  contributed  to  said  Injuries." 
The  defendants  complain  of  these  modifica- 
tions. Considered  as  an  abstract  proposition 
of  law,  the  rule  declared  by  the  court  was 
unquestionably  sound.  The  ordinance  pre- 
scribed certain  regulations  that  must  be  fol- 
lowed in  the  storing  of  explosives.  It  did  not 
purport  to,  nor  could  It,  declare  that  one  who 
observed  these  regulations,  but  was  other- 
wise negligent,  should  be  free  from  liability. 
Compliance  with  the  ordinance  would  not  re- 
lieve from  the  obligation  arising  under  the 
general  rules  of  law  to  use  such  care,  in  the 
management  of  one's  property,  as  would  ordi- 
narily be  used  by  a  reasonably  prudent  man 
similarly  placed.  It  is  contended,  however, 
that  the  complaint  was  framed  on  the  sole 
theory  that  the  defendants  had  violated  the 
ordinance,  and  that  there  was  no  Issue  con- 
cerning any  other  negligence.  But  it  will 
be  observed  that  the  portions  of  the  complaint 
hereinbefore  quoted  aver  that  the  defendants 
negltgentlj/  kept  and  stored  Hercules,  dyna- 
mite, giant  powder,  and  gunpowder,  and  tliat 
the  explosives  $o  kept  exploded.  It  is  suffi- 
cient, under  the  rule  well  settled  in  this  state, 
to  charge  negligence  by  the  general  averment 
that  the  defendant  negligently  did  the  par- 
ticular act  which  resulted  In  damage  to  plain- 
tiff. House  V.  Meyer,  100  Cal.  692,  35  Pac. 
308;  Stephenson  v.  S.  P.  Co.,  102  Cal.  143. 
34  Pac.  618,  36  Pac.  407.  It  may  be  said 
ttiat  the  complaint  fails  to  all^e  that  the 
negligent  act  charged  (1.  e.,  the  keeping  of 
the  explosives)  was  the  cause  of  the  explosion 
and  the  consequent  Injury.  Smith  v.  Buttner, 
90  Cal.  95,  27  Pac.  29.  It  Is  perhaps  equally 
defective  in  failing  to  allege  any  causal  con- 
nection between  the  violation  of  the  ordi- 
nance and  the  Injury.  But  It  la  useless  to 
pursue  any  discussion  based  on  the  form  of 
the  pleadings,  since  they  may  be  amended  In 
advance  of  another  trial.  Tlie  foregoing  sug- 
gestions have  been  made  with  a  view  to  In- 
dicating the  propriety  of  requesting  leave  to 
so  amend. 

Plaintiff's  Instmction  8  directed  the  Jury 
that  the  explosion  of  powder,  kept  by  the 
defendants  In  such  quantities  as  to  be  very 
dangerous  to  pn^ierty  In  the  neighborhood 
and  to  parsons  rightly  In  the  netehborhood, 
raised  a  presumption  of  n^lgence,  the  bur- 
den of  rebutting  which  woald  rest  upon  de- 
fendants. This  application  of  the  doctrine 
res  ipsa  loquitur  was,  we  flilnk,  iwoper  under 
the  circumstances  of  the  case.  Judson  v. 
Olant  Powder  Co..  107  Cal.  649,  40  Pac.  1030, 
29  L.  R.  A.  718,  48  Am.  St.  Repb  148.  Klee- 
baner  v.  Western  Fuse  Co.,  1S8  Cal.  497,  71 
Pac.  S17,  60  I*  R.  A.  877,  94  Am.  St  Rep.  62, 
Is  not  In  conflict  with  this  view.   The  trial 
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court  had  ttere  Instructed  the  Jury,  In  effect, 
that  the  defendant  was  liable  for  any  Injury 
resulting  from  the  explosion,  however  caused, 
of  powder  kept  in  a  place  where,  If  exploded, 
It  would  be  likely  to  Injure  or  damage  per- 
sons or  property  In  the  neighborhood.  In  oth- 
er words,  It  made  the  person  storing  powder 
an  Insurer,  and  liable  for  damage  resulting 
from  an  explosion,  regardless  of  negligence. 
This  was  declared  to  be  erroneous,  but  the 
decision  did  not  question  the  doctrine  of  the 
Judson  Case  that  the  explosion  of  powder  un- 
der the  control  of  the  defendant  makes  out 
a  prima  facie  case  of  negligence  which  must 
be  rebutted  by  the  defendant.  We  do  not 
understand  Instnictloii  8  as  going  any  further 
than  this. 

Krldence  of  declarations,  made  after  the  ac- 
cident by  the  defendant  White,  was  certainly 
admissible  against  the  declarant  If  the 
statements  were  made  in  the  course  of  the 
partnership  business,  they  might  also  be  prop- 
erly introduced  against  White's  copartners. 
Dranls  T.  Kolm,  131  Gal.  91,  63  Pac.  141.  On 
the  facts  disclosed  by  the  bill  of  exceptions 
it  Is  difficult  for  us  to  say  whether  White 
made  th%  admissions  In  the  course  of  the  part- 
nership business.  The  court  below  should, 
in  the  lls^t  fit  such  showing  as  may  be  made 
upon  a  new  trial,  pass  upon  this  question,  and 
either  admit  the  evid«ice  generally,  or  limit 
Its  effect  by  proper  direction  to  the  Jury. 

We  think  plaintiff  was  entlfled  to  show 
that  the  explosion  resulted  In  the  death  of 
two  bystanders,  occupying  a  position  near 
that  of  plaintiff.  The  extent  ot  plalntiers  In- 
juries was  In  Issue  and  testimony  tending  to 
lllustnte  the  force  and  violence  of  the  explo- 
sion was  relevant  to  this  Issne.  The  fact 
that  others  similarly  situated  had  sustained 
injuries  snflSdently  severe  to  cause  death  had 
a  logical  tendency  to  support  plaintiff's  claim 
in  this  regard.  Counsel  for  plaintiff  should, 
however,  have  restricted  himself  in  argument 
to  such  discussion  of  this  fact  as  bore  upon 
the  purpose  for  which  the  evidence  had  been 
admitted.  Statnnents  that  the  defendants 
were  guilty  of  manslaughtw  in  causing  the 
death  of  these  two  persons  were  manifestly 
Improper,'  We  are  not,  however,  to  be  un- 
derstood aa  saying  that  the  remarks  of  coun- 
sel would.  In  and  of  themselves,  furnish 
ground  for  a  reversal. 

The  meaning  of  Instruction  5,  glv^  at  the 
request  of  plaintiff,  Is  not  quite  clear.  If  the 
court  intended  thereby  to  construe  section  2 
of  the  ordinance  as  requiring  the  box  contain- 
ing powder  to  be  so  located  as  to  be  visible 
from  the  street  at  times  when,  In  the  ordinary 
course  of  trade,  defendants'  building  was  not 
open  for  business,  we  think  it  read  into  the 
section  a  restriction  not  Justified  by  the  lan- 
guage or  the  reasonable  intent  of  the  ordi- 
nance. 

The  forgoing  discussion  disposes  of  tile  Im- 


portant points  that  seem  likely  to  arise  upon 
a  new  trial. 

The  Judgmait  and  order  appealed  from  are 
reversed. 

We  concur:  ANGBLLOTTI,  J.;  BHAW,  J. 
On  Rehearing. 

In  Bank. 

PER  CURIAU.  The  petition  for  a  hearing 
In  bank  after  Judgment  In  department  is  de- 
nied. 

The  opinion  heretofore  filed  is  modified,  by 
striking  therefrom  the  words:  "This  iras  er- 
roneous. In  the  first  place,  it  directed  the 
Jury  to  presume  that  a  course  of  conduct  con- 
trary to  and  in  violation  of  law  continued. 
There  was  thus  ignored  the  counter  presump- 
tion that  the  defendants  were  Innocent  of 
crime  or  wrong*  (Code  Civ.  Proc.  {  1963,  subd. 
1),  a  presumption  which,  as  this  court  ha0 
said,  overcomes,  even  in  civil  cases,  that  of 
the  continuance  of  things  once  shown  to  ex- 
ist Hunter  v.  Hunter.  Ill  CaL  261,  43  Pac. 
766,  SI  L.  B.  A.  411.  62  Am.  St  Rep.  180. 
But,  even  If  it  can  be  said  that  the  presump- 
tion arrae  as  stated  in  instruction  4"— «nA 
substituting  therefor  the  following:  "The 
presumption  that  *a  t^hig  once  proved  to  ex- 
ist continues  as  long  as  is  nsual  with  thing» 
of  that  nature'  (Code  Civ.  Proc  I  1968,  subd. 
82),  was  one  that  the  Jury  was  entitled  ta 
take  into  consldra'atlon  in  determining  wheth- 
er or  not  the  defendants  were,  at  the  time- 
of  the  explosion,  keeping  giant  or  blasting 
powder  In  contravention  of  the  terms  of  the- 
ordlnance.  Inasmueht  however,  as  the  act 
charged  against  defendants  constituted  a  vio- 
lation of  law,  we  think  the  Jury  should,  In- 
thls  connection,  have  been  directed  that  they 
might  consider  also  the  presumption  that  *a 
person  Is  Innocent  of  crime  or  wrong.'  Code- 
Clv.  Proc.  I  1968,  subd.  1.  The  ultimate 
fact  was  to  be  determined  npcm  a  considera- 
tion of  all  of  the  evidence,  including  both 
presumptions.  But,  conceding  that  thie  pre- 
sumption arose  aa  declared  in  instractlon  4,"' 
etc. 


MOHAN  T.  BONTNGE  (OILMAN  et  al..  Inters 

veners).   (L.  A.  2,412.) 
(Supreme  Court  of  California.    Feb.  7,  1910;. 
Rehearing  Denied  March  9,  1910.) 

1.  PuBUO  Lands  (i  144*)— State  Lands- 
Right  TO  PuB0HA«5— Contests— "AcTOB." 
The  rule  that  each  party  to  ft  proceeding 
under  Pol.  Code,  fS  3414,  3415,  to  determine 
the  right  to  purchase  state  lauds,  is  an  "actor" 
and  must  state  in  his  pleading  facts  sufficient 
to  show  that  be  has  some  right  to  the  land  bet- 
ter than  that  of  the  adverse  party,  applies  to- 
one  who  is  admitted  as  an  intervener  as  well  aa 
to  the  original  parties. 

[Ed.  Notfe— For  other  cases,  see  Publie  Lands, 
Cent  Dig.  i  3M :  Dee.  Dig.  I  144.*] 
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5.  PABTin  a  48*)^tirTBBTBnnoN— Pbooebd< 

TSQB. 

The  pleadinc  of  one  admitted  u  an  inters 
Teoer,  onaer  Code  Civ.  Proc  i  387,  because  he 
haa  an  interest  In  the  subject-matter,  an  inter- 
eat  in  the  success  of  one  of  the  parties,  or  an 
interest  against  both,  must  state  facts  sufficient 
to  establish  the  right  or  interest  which  he 
claims,  or  he  bai  no  longer  a  standing  in  the 
court  as  a  litigant  where  proper  objection  la 
made. 

[Bd.  Note.— For  otber  caaes,  aee  Fartiea,  Gent 
Dig.  i  75:  Dec.  Dig.  I  48.*} 
8.  Public  Lahdb  (|  144*)— State  Lakdb  — 

rigut  to  fukchabb  —  qvaiiuioatioh  of 

PUBCnABEB. 

In  an  action  under  Pol.  Code,  If  3414, 
8415,  to  determine  the  rights  to  purchase  state 
lands,  a  complaint  In  interveDtioQ  by  one  claim- 
ing as  assignee  of  a  third  persou  must  show  that 
the  third  person  was  a  qualified  purchaser  un- 
der Pol.  Code,  i  S495  (St  188S,  p.  207),  bj 
•bowing  that  be  was  a  citizen  of  the  United 
Statea,  or  that  he  bad  filed  a  declaration  of  in- 
tention to  become  a  citizen,  and  that  he  was  a 
icaldent  of  the  stat^  and  waa  of  lawful  age,  etc. 

[Ed.  Note.— For  otber  caaea,  see  Public  Lands, 
Cent  Dig.  SS  392,  3&4;  Dec.  Dig.  1  144.*] 

4.  Public  Laivdb  (|  144*)-- Statk  Lands— 
Right  to  Pubcoabb  —  Qualificatioit  of 

PtJBOHABEB. 

An  BTerment,  In  a  pleading  to  determine 
rights  to  purchase  state  lands,  that  one  made 
application  In  due  form  to  purcbaae  from  the 
state,  and  without  stating  that  any  affidavit 
waa  made  or  filed  in  the  Surveyor  General's  of- 
fice, is  Insufficient. 

[Ed.  Note.— For  other  cases,  aee  Public  Lands, 
Cent  Dig.  SS  392,  394;  Dec.  Dig.  S  144.*] 

B.  PUBUO  Lands  (S  144»)— State  Lands- 
Right  TO  PUBCHABB  —  QUALIFICATION  OF 
PUBCHASEB. 

The  fact  that  the  Surveyor  General  receiv- 
ed 20  per  cent,  of  the  purchase  money  on  a  pur- 
cliua  of  state  lands,  and  issued  a  certificate, 
doea  not  excuse  a  party  relying  on  a  purchase 
from  alleging  6u:ts  necessary  to  show  a  valid 
application. 

[Ed.  Note.— For  other  caaes,  see  Public  lands, 
Cent  Dig.  IS  802.  304 ;  Dec  Dig.  S  144,*] 

6.  Public  Landb  (8  144*)  —  State  Lands  — 
Right  to  Pubchasb  —  Qualification  or 
Pubchaseb. 

To  show  a  right  to  purchase  640  acres  of 
atate  lands,  it  is  necessary  to  allege  that  the 
land  was  not  suitable  for  cultivation. 

[Ed.  Note.— For  other  caaes,  see  Public  Lands, 
Cent  Dig.  i  802;  Dec.  Dig.  S  144.*] 

7.  Pleading  (f  S*)— Pleading  Gonolusionb 
-Right  to  Purchase  State  Lands— Qua^ 
IFICATION  OF  Pubchaseb. 

An  averment  in  a  pleading  In  a  proceeding 
to  determine  the  rights  to  purchase  atate  lands, 
that  an  application  was  In  due  form,  and  that 
the  applicant  became  the  purchaser  and  entitled 
to  the  possession  of  the  land  and  to  receive  a 
patent  therefor  In  doe  contae.  Is  a  mere  concln- 
MOtt  of  law*  and  insufficient  as  against  a  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  24 ;  Dec  Dig.  $  a*] 

&  Pleadino  (I  8*)— Pleading  Conclusions 
— Right  to  Pubcuase  State  X^nds— Qual- 
ification or  PUBCHASER. 

An  averment  in  auch  a  pleading,  that  a 
certificate  of  porchase  in  due  form  waa  isaned. 
Is  a  mere  conclusion  of  law,  and  la  not  the 


equivalent  Of  an  mvennent  of  Oe  Cuts  necessary 
to  show  a  valid  application  to  puchaas. 
TEd.  Note.— For  other  easea,  sse  Pleadlngr 

Cent.  Dig.  S  24 ;  Dec.  Dig.  |  a*] 

9.  Pasties  (S  4S*)— Intebvehtion— Subzain- 
iNo  Dehubrbb  to  Coufuint  in  Imtkbvbn- 
TiON — Effect. 

Where  the  demurrer  to  the  complaint  in 
intervention  was  properly  sustained,  the  inter- 
vener ceased  to  hare  any  interest  in  the  subse- 
quent proceediugs,  and  he  could  not  object  to 
the  Bumciency  of  the  findings  and  to  the  judg- 
ment declaring  the  li^U  of  the  other  parties  to 
the  litigation. 

[Ed.  Note.— For  other  cases,  see  Partia,  Cent 
Dig.  S  75;  Dec  Dig.  S  4S.*1 

10.  Appeal  and  Ebbob  <|  1040*)— Habicless 
Bbbob— Sustaining  Deuubbes. 

Where  a  complaint  in  intervention  is  fatsl- 
ly  defective,  any  Irregularity  In  entertaining 
and  ruling  on  demurrer  thereto  Is  harmless. 

[Ed.  Note,— For  other  caaes,  see  Appeal  and 
Error.  Cent  Dig.  SS  4090,  4002,  4066;  Dec 
Dig.  i  1040.*] 

11.  Appeal  and  Ebbob  (S  918*)  —  Presuup- 
TiONs— Absence  of  Bill  of  Exceptions. 

Where  the  complaint  in  intervention  was 
fatally  defective,  the  court  on  appeal  must  pre- 
sume that  the  refusal  of  leave  to  amend  was 
fully  justified,  In  the  absence  of  any  bill  of  ex- 
ceptiona  or  any  facts  to  the  contrary. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and  Er- 
ror. Cent  Dig.  813710-8712;  Dec.  Dig.  S  9ia*} 

Department  1.  Appeal  from  Superior  Courtr 
Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  T.  1*.  Moran  against  Mary  A. 
Bonynge,  In  which  Charles  H.  Gilman  and 
another  Intervene.  From  a  Judgment  for  de- 
fendant, the  interveners  appeal.  Affirmed. 

F.  D.  Brandon  and  B.  P.  Henshall,  for  ap- 
pellants. George  E.  Wbltaker,  Frank  R. 
Short,  and  Hnnaaker,  Brltt  &  Fleming,  for 
respondent  Bonynge.  J.  R.  Dorsey  and 
Charles  G.  Lamberson,  for  respondent  Moron. 

SHAW.  J.  The  plaintiff's  complaint  states 
a  cause  of  action,  under  sections  8414  and 
3415  of  the  Political  Code,  to  determine  the 
respective  rlt^ts  of  the  plaintiff  and  defend- 
ant to  purchase  certain  state  lands.  The  cfm- 
test  was  referred  to  the  superior  court  by  the 
State  Surveyor  General.  The  defendant  ap- 
peared and  answered  setting  up  and  claiming 
a  right  to  buy  the  land  under  a  prior  ap* 
plication  and  certificate  of  the  Snrv^or  Gen- 
eral. Gilman  and  two  others  obtained  leave  of 
court  and  filed  a  complaint  in  Interventitm,  in 
which  th^  claimed  the  right  to  purchase  the 
laud,  which  Included  as  entire  section  of  040 
acres,  under  a  Surveyor  General's  certificate 
antedating  the  claims  of  botti  plaintiff  and 
defendant.  Demurrers  to  this  complaint  filed 
by  bodi  plaintiff  and  defendant  were  sus- 
tained by  tbe  coort  without  leave  to  amend. 
No  order  dismissing  tiie  intervention  was 
made.  Thereafter  tbere  was  a  trial  of  tbe 
contest  betweoi  the  plaintiff  and  the  defend- 
ant, and  judgment  was  given  that  the  plain- 
Uff  take  nothing,  and  that  the  defendant. 
Maiy  A.  Bonynge.  was  entitled  to  purchnse 
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the  land  corered  by  ber  certificate.  Q^ie  In- 
terveners appeal  from  tbls  Judgment. 

Tbe  record  consists  solely  of  the  Judgm^t 
roll.  The  only  point  that  need  be  noticed  Is 
tbe  alleged  error  In  OTemillng  the  demnrrers 
to  tbe  complaint  in  intervention. 

It  has  long  been  settled  that  each  party  to 
a  proceedlqg  of  this  character  Is  an  actor 
and  must  state  in  his  pleading  facts  BOffldent 
to  show  that  he  has  some  rl^t  to  the  land 
better  than  that  of  the  other  parties;  that  If 
be  claims  as  a  poichaser  from  the  state  be 
must  allege  the  facts  necessary  to  give  him  a 
right  to  purchase  the  land  f»m  tbe  state, 
paramount  to  the  right  of  his  adversaries. 
Gadiergne  t.  Duran,  49  Cal.  857;  Ramsey  v. 
Floumc^,  58  Cal.  261;  Aunecoechea  t.  Sin- 
clair, 60  Cal.  549;  DUlon  t.  Saloude,  68  CaL 
270,  9  Fac;  1^;  Gushing  t.  Keslar.  68  CaL 
477,  9  Pac.  659;  Ollson  t.  Robinson,  68  CaL 
64S,  10  Pac.  193;  Reese  r.  Thorbum,  78  Gal. 
117,  20  Pac.  131;  Prentice  t.  Miller,  82  Cal. 
673,  23  Pac.  180;  Anthony  t.  JTlllson,  83  CaL 
800,  23  Pac.  419;  DoUomiayw  t.  Pryor,  IBO 
Gal.  4, 87  Pac.  616.  In  Gadierque  v.  Duran,  su- 
pra. It  Is  said:  '*Wben  a  contest  orlginatliig  In 
the  Surveyor  Gaicral's  office^  In  relation  to 
the  tight  to  purchase  lands  from  the  state, 
Is  refeired  to  tbe  proper  court  for  deter- 
mination. If  all  tbe  parties  are  applicants  for 
the  purchase,  eadt  must  state,  in  his  plead- 
ings, all  the  facts  upcm  whldi  he  r^es  as 
showing  hift  right  to  become. the  pur(^ser, 
and  the  steps  he  had  taken  to  avail  blms^ 
of  and  secure  bis  right  to  make  the  purchase. 
If  one  of  the  parties  merely  protests  against 
tbe  approval  of  the  application  of  another 
party,  he  must  state  the  facts  constituting 
tbe  grounds  of  tbe  contest,  as,  for  Instance, 
that  he  has  acquired  tbe  title  from  the  United 
States,  or  tbat  be  has  tbe  right  of  pre-emp- 
tion, stating  the  facts  upon  which  bis  rl^t 
Is  based." 

This  rule  applies  to  one  who  is  admitted  as 
an  intervener  as  well  as  to  plalntlfffe  and  de- 
fendants. An  Intervener  must  have  an  In- 
terest In  the  subject-matter,  an  Interest  In 
the  success  of  one  of  the  parties,  or  an  in- 
terest against  both,  or  he  cannot  be  admitted 
as  a  party.  Code  Civ.  Proc.  S  387.  When  he 
Is  admitted,  tbe  pleading  which  be  presents 
and  flies  must  state  facts  sufficient,  if  true, 
to  establish  tbe  right  or  interest  which  he 
claims;  else  he  has  no  longer  a  standing  in 
court  as  a  litigant,  it  proper  objection  Is 
made.  He  stands  upon  the  same  footing  in 
this  respect  as  the  other  parties. 

The  interveners  claim  solely  as  assignees 
or  transferees  of  one  S.  Davis.  The  allega- 
tions of  the  complaint  In  Intervention  con- 
cerning the  right  of  Davis  are  as  follows: 
"(2)  That  on  or  about  the  1st  day  of  August 
1888,  one  8.  Davis  made  application  In  due 
form  to  purchase  from  the  state  of  Cali- 
fornia the  land  and  premises  above  described* 
and  then  paid  to  the  state  of  California  twen- 
ty C2C9  per  cent  of  the  purchase  price  of  such 
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lands,  and  the  first  yeaf*' Interest  in  advance 
upon  the  balance  of  sudi  purchase  mmey. 
together  with  the  d^KMlt  and  filing  fee  as  re- 
quired by  law,  and  thereafter  received  from 
the  state  of  California  a  certificate  of  pur- 
chase in  due  form  for  said  lands,  dated  on 
the  20th  day  of  Marcb.  1889»  and  No.  11,487. 
whereby  said  S.  Davis  became  the  purchaser 
and  entitled  to  the  possession  of  said  land  and 
to  receive  a  patent  thoefor  In  due  course." 

This  does  pot  avCT  tbat  Davis  was  a  citi- 
zen of  the  United  States,  or  that  be  had  filed 
a  dedaratton  of  Intention  to  become  a  dtl- 
zeait  nor  that  be  was  a  resident  of  tbe  state, 
nor  that  be  was  of  lawful  age,  nox  tbat  Oiere 
was  at  the  time  no  adverse  occnpatltm  of  the 
land,  nor  that  tbe  land  was  not  susc^Uble 
of  cultivation,  nor  tbat  Davis  bad  not  en- 
tered other  lands  of  tbe  same  class,  which, 
with  tbe  land  spiled  for,  would  exceed  640 
acres.  All  these  facts  were  necessary  to 
show  tbat  Davis  was  a  qualified  purchaser, 
as  the  law  stood  at  and  ever  since  tbe  time  of 
bis  application.  PoL  Code.  |  3495;  St  1885, 
p.  207.  It  dras  not  state  that  any  sffldavlt 
was  made  or  filed  in  tbe  Surveyor  Qenerars 
office,  but  merdy  aven  tbat  Davis  ''made  ap- 
plication in  due  form  to  purchase  from  the 
state."  In  Reese  v.  Thorbum,  supra,  this 
was  declared  to  be  lnsuflld«it  as  a  statement 
of  fact;  tbe  court  saying:  "Tbe  facts  must 
be  set  out  in  the  complaint  so  that  the  court 
can  discern  that  tbe  application  Is  In  due 
form  of  law,  or  rattier  tbat  It  compiles  with 
the  requirements  of  the  law."  See,  also,  HU- 
debrand  t.  Stewart  41  Cal.  892;  Woods  v. 
Sawtelle.  46  Cal.  891;  Botaford  v.  Howell, 
52  Cal.  158.  The  fact  that  tbe  Surveyor  Gen- 
eral received  20  per  cent  of  the  purchase 
money  and  Issued  a  certificate  does  not  ex- 
cuse the  Intervoiers  from  ailing  the  facts 
necessary  to  show  a  valid  application.  Woods 
v.  Sawtdle.  supra.  It  was  necessary  to  al- 
that  the  land  was  not  suitable  for  culti- 
vation. In  order  to  show  a  right  to  purchase 
640  acres.  Polk  v.  Sleeper,  143  Cal.  73,  76 
Pac.  819;  Manley  v.  Cunningham,  72  Gal.  243. 
13  Pac.  622.  It  was  also  necessary  to  aver 
the  facts  which  would  make  Davis  a  qualified 
purchaser.  Polk  v.  Sleeper,  supra.  The  com- 
plaint In  Intervention  on  these  subjects  states 
only  that  the  application  was  "In  due  form." 
and  that  Davis  "became  the  purchaser  and 
entitled  to  the  possession  of  said  land  and  to 
receive  a  patent  therefor  In  due  course." 
These  are  bare  and  general  conclusions  of 
law,  wholly  Insuffldent  In  a  pleading  when 
challenged  by  a  demurrer.  The  demurrers 
were  properly  sustained. 

The  Interveners  cite  BId)er  v.  Lambert,  162 
Cal.  562,  93  Pac.  04,  and  claim  that  It  holds 
contrary  to  the  above  authorities.  They  mis- 
apprehend the  effect  of  that  case.  It  discuss- 
es and  declares  only  the  effect  of  tbe  recitals 
of  the  certificate  of  purchase  as  evidence, 
when  It  Is  given  In  evidence  upon  tbe  trial; 
and  what  was  there  said  has  no  bearing  whatr- 
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enr  opm  tbe  questton  of  the  snffldency  of  a 
comidalnt  when  attacbed  bf  saeral  demniv 
nc.  MoKonr,  the  complaint  of  the  Intwreo- 
er  does  not  set  forth  tbe  contenta  of  tbe  cer- 
tiflctte^  bat  mertij  aren  that  *'a  certlflcate 
of  pordiaae  In  due  form"  was  lasned.  This 
alao  la  a  conclusion  of  law,  and  dearly  not 
(be  cqolTmlent  of  an  sTWinent  of  the  facts 
BKeiBazy  t»  show  a  valid  application  to  pni^ 
cbsaa 

The  demnrrera  haTin^;  been  ivctperly  sus- 
tdoed,  the  Interraiera  ceased  to  have  any  in- 
tmst  In  tbe  sobseqnait  proceedings,  and 
ttielr  objecUoDS  to  tbe  eufflclenc?  of  the  flnd- 
iBjgs.  and  to  the  Judgment  declaring  the  rights 
ot  tbe  other  parties,  are  without  avalL  It  be- 
ing settled  that  they  had  no  right  to  pnrcliaBe) 
tbelr  right  to  be  heard  on  other  points  in 
the  case  teEminated.  Ramsey  t.  Flonrnoy. 
sopnu 

It  Is  also  asserted  that  the  demurrers  to 
tbe  complaint  were  not  properly  served. 
Waiving  the  point  that  there  Is  no  bill  of 
exceptions,  and  hence  that  the  lack  of  prop* 
er  service  does  not  appear  In  the  record  be- 
fore ns,  it  is  a  sofflclent  answer  to  this  claim 
to  say  that  the  complaint  in  Intervention  Is 
fxUlly  defective,  and  that  this  renders  any 
irregalarity  in  entertaining  and  ruling  on  tbe 
demorrer  entirely  harmless.  We  must  re- 
gard the  refusal  of  leave  to  amend  as  fully 
justified,  since  there  Is  no  blU  of  exceptions, 
nor  any  facts  to  show  the  contrary.  Inci- 
dentally we  note  that  the  respondoit  states 
in  her  brief,  and  appellants  do  not  deny  it, 
that  tbe  right  of  Davis  to  purchase  the  land 
frmn  the  state,  by  virtue  of  the  certificate  la- 
med to  him,  was  foreclosed  by  the  judgment 
of  the  superior  court  of  Eem  county  in  1892, 
ud  that  this  Judgment  has  become  final- 
See  People  v.  Davis,  143  Cal.  67S,  77  Pac. 
651,  where  the  case  was  finally  determined 
Ni  appeal  to  this  court  Doubtless  the  court 
below  bad  its  former  Judgment  in  mind  when 
It  refused  leave  to  amend. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


DI  YECCmO  T.  IfUOHSINOKB  et  aL 
(Civ.  68S.) 

fCooit  of  Appeal,  First  District  Gallfonda. 
Dec  17,  1909J 

L  L&iroUKD  AHD  TlITAirr  (I  128*)— LlABIXJ- 
TT  or  TSHAWT. 

Where  a  tenant  In  a  lease  of  flats,  which 
prarided  that,  nntll  tbe  lessees  in  poaseesion  un- 
der monthly  tenandes  on  the  date  of  the  ez> 
eeotiOD  of  tbe  lease,  Jaly  27,  1906,  should  va- 
ate  the  premises,  the  lessor  would  allow  the 
tment  a  rebate  of  a  specified  sum  per  day  not 
Vrond  November  1,  1906,  and  that  on  ftillure 
et  wath  Tieerrn  to  vacate,  the  tenant  should  take 
IB— I  ■lull  with  knowledge  that  the  flats  were 
oreopicd.  and  one  of  the  lessees  retained  posses- 
iBoa  nntlt  Jane  1,  1907,  nnder  the  claim  tfast  be 
was  a  tenant  for  a  year,  when  he  was  in  fact 


a  tenant  from  monOi  to  montii,  th»  loss  tmalt- 
ing  from  the  failure  to  oust  the  lessee  must  tall 

on  tbe  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  I  12&*] 

2.  FBAtTD      fl6*>— Special  Fikduvqs— 6ei«< 

KBAL  VEBniCT— iNCONSIBTEirCT. 

Where,  in  an  action  by  a  tenant  for  false 
representations  inducing  the  execution  of  tbe 
lease,  the  tenant  relied  on  the  theory  that  a 
lessee  In  possession  at  the  time  of  execution  of 
a  lease  was  a  tenant  for  a  year,  and  not  from 
month  to  moath,  as  represented  by  the  lessor, 
and  the  jury  q)ecially  found  that  such  lessee 
was  not  a  tenant  for  a  year,  a  general  verdict 
for  the  tenant  could  not  be  sustained  because 
it  was  inconsistent  with  the  special  finding, 
since  under  Code  Civ.  Proe.  |  625^  a  special 
finding  inconsistent  with  a  general  verdict  con- 
trols. 

tEA.  Note.— For  other  cases,  ms  Frand,  Dec. 
E-  f  66.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Ermeneglldo  Dl  Veccblo  against 
George  H.  Luchslnger  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Reversed,  with  directions. 

Alexander  D.  Keyes,  for  appellants.  Bd- 
mnnd  Tansiky,  for  reiQiondent 

KEBBIGAN,  J.  Xhls  to  an  action  for  dam- 
ages for  false  and  fraudulent  representa- 
tions mads  to  Indues  the  ttsecntlon  of  a 
lease.  The  aKieal  to  from  tlie  Judgment  In 
favor  of  plaintiff,  taken  more  than  60  days 
after  its  entry,  and  from  an  order  ^nylng 
dtfendants*  motion  to  vacate  the  Judgment, 
and  to  direct  tbe  entry  of  a  Judgment  In 
favor  of  d^eudantB. 

On  July  27,  1906,  tbe  d^enOants,  George 

H.  Luchslnger,  Alvlna  L.  Goodrich,  Bose  A. 
Bu<^lngham,  and  tbelr  sister  Annie  L.  Sum- 
merhayes,  since  deceased,  leased  to  tbe  plain- 
tiff certain  premises  on  Goldra  Gate  avenue 
In  Ban  Frandsco,  consisting  of  three  flats, 
for  the  term  of  five  years  commencing  Au- 
gust 1, 190S,  at  a  monthly  rental  of  |200,  pay- 
able in  advance  on  tbe  first  day  of  each 
month.  At  the  date  of  the  execution  of  tbe 
lease  each  of  tbe  flats  was  In  the  occupancy 
of  a  tenant  of  the  lessors,  and  the  lease  pro- 
vlded  that  until  the  tenants  should  vacate 
the  premises  the  lessors  would  allow  the 
lessee  a  rebate  of  |2.75  per  day  from  the 
beginning  of  the  lease  until  die  last  occupant 
should  vacate,  provided,  bowevw,  that  such 
rebate  should  not  extend  b^ond  November 

I,  1906,  whether  said  occupants  vacated  tbe 
premises  or  not  The  lease  further  provided 
that  tbe  premises  were  taken  subject  to  the 
tenancies  of  the  occupants;  that  in  the  event 
said  occupants  failed  to  snrroider  peaceable 
possession  of  the  premises  by  Bet^^ber  1, 
1906,  actions  were  to  be  commenced  as  soon 
as  possible  for  the  purpose  of  ejecting  them, 
the  actlrais  to  he  in  the  namea  of  the  lesson, 
bi^  at  tbe  expense  of  tbe  lessees,  and  they 
wOTe  to  be  prosecuted  with  due  diligence. 
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The  tenants  occnpylng  the  lower  and  middle 
flats  vacated  in  due  time,  bat  one  Mrs.  Kais- 
er, who  claimed  to  be  a  tenant  of  the  upper 
flat  for  a  year  from  June  1,  1906,  actually 
remained  in  xMssessfon  of  it  until  Jane  1, 
1007. 

On  October  11.  1906,  plaintiff  leased  the 
middle  and  upper  flats  for  the  remainder 
of  his  flve-year  term  at  $164  per  month,  with 
the  understanding  that  the  tenants  were  not 
to  pay  rent  for  the  upper  flat  antU  they  ob- 
tained possession.  Th^  bad  been  Informed 
that  Mrs.  Kaiser  was  a  tenant  from  month 
to  month.  It  was  further  stipulated  In  the 
lease  that,  as  soon  as  possesion  of  the  upper 
flat  could  be  had.  it  would  be  given  to  them ; 
that  in  the  meantime  th^  could  take  the 
middle  flat  and  pay  therefore  f77  a  month. 
This  they  did.  Between  the  date  of  the  lease 
last  mentioned  and  July,  1907,  rents  depre- 
dated from  16  to  20  per  cent,  and  when 
Mrs.  Kaiser  flually  vacated  the  upper  flat 
the  subtenants  refused  to  acc^t  possessiou 
under  their  lease,  whereupon  a  new  lease 
was  made  to  them,  by  the  terms  of  which 
they  were  to  pay  plaintiff  $123  per  month, 
instead  of  |164.  It  Is  alleged  In  the  com- 
plaint that  at  the  time  of  the  execution  of 
the  lease  to  plaintiff,  and  prior  thereto,  the 
lessors  r^resented  to  him  that  Mrs.  Kaiser 
was  a  tenant  from  month  to  month  at  a 
monthly  rental  of  |42.60^  but  that  In  truth 
and  in  fact  she  was  a  tenant  of  said  premises 
for  the  term  of  ona  year  b^^ning  June  1, 
1906,  at  a  monthly  rental  of  |S7.S0.  In  their 
answer  defendants  admitted  that  tiiey  had 
informed  plaintiff  .that  Mrs.  Kaiser  was  a 
tenant  from  month  to  month  at  a  monthly 
rental  of  942.S0,  but  th^  denied  that  the 
statement  was  false  as  charged,  or  that  It 
was  known  to  them,  or  any  of  them,  to  be 
false.  On  the  contrary,  they  alleged  that 
Kaiser  was  a  tenant  from  month  to  month  at 
said  monthly  rental,  and  did  not  have  a 
lease  for  a  year.  The  Jury  returned  a  gener- 
al verdict  In  favor  of  plaintiff,  assessing  the 
damages  at  $1,000,  for  which  sum  Judgment 
was  entered  against  defendants. 

Plaintiff  took  possession  of  the  premises 
with  knowledge  that  the  three  flats  were 
occupied,  and  it  Mrs.  Kalsw  was  not  a  ten- 
ant for  one  year,  but  from  month  to  month 
only,  the  failure  to  oust  ta&r  was  the  misfor- 
tune and  loss  of  plaintiff.  The  theory  upon 
which  the  complaint  was  drawn,  and  upon 
which  plaintiff's  case  was  tried,  was  that 
Kirs.  Kaiser  was  in  possession  under  a  lease 
for  one  yeor  from  June  1,  1906,  and  was  not 
a  tenant  from  month  to  month.  In  harmony 
with  this  theory  the  court  instructed  the 
Jury  "that  the  plaintiff  cannot  recover  unless 
he  has  proved,  by  a  preponderance  of  evi- 


dence, that  I*  Kaiser  was  a  tenant  of  the 
premises  No.  965  Golden  Gate  avenue  for  a 
term  of  one  year  from  the  1st  day  of  June^ 
1906.  to  the  lat  day  of  June,  1907.  at  a 
monthly  rental."  The  case  was  tried  prior 
to  the  amendment  of  1909  to  section  6^  of 
the  Code  of  Civil  Procedure;  and,  at  tbe 
request  of  the  defendants,  the  court  submit- 
ted to  the  Jury,  among  others,  the  following 
qnestlon:  "Was  U  Kaiser,  on  the  27th  day 
of  July,  1006,  in  possession  of  the  flat  No. 
955  Golden  Gate  avenue.  In  the  dty  and  coun- 
ty of  San  Francisco,  under  a  lease  tnm  the 
defendants  for  a  term  of  one  year  from  tbe 
1st  day  of  Jun^  1008,  to  tbe  1st  day  ot  June, 
1007.  at  a  monthly  rental?"  To  this  Intec^ 
rogatory  tbe  Jury  answered,  "No.** 

Dtfendnnts  contend  that  the  g^ieral  vep* 
diet  In  favor  of  tbe  plaintiff  and  the  qKdat 
verdict  are  Inconsistent,  and  that  tbe  court 
should  have  granted  the  motion  to  direct 
tbe  entry  of  Judgment  .for  the  defendants. 
We  agree  with  this  contention.  It  wlU  be 
observed  that  the  Interrogatory  Just  mention- 
ed went  only  to  the  dnratitHi  of  Mrs.  Kaiser's 
lease,  and  did  not  ^brace  the  qnesUon  of 
the  amount  of  the  monthly  rent,  whether  It 
was  $37.50  or  $42.50.  But  no  evidence  was 
introduced  to  sustain  this  Issue,  and  it  is 
wholly  immaterial,  and  so  conceded  by  de- 
fendants. The  gravamen  of  the  action  was 
whether.  Mrs.  Kaiser  was  a  tenant  frDn> 
month  to  month  only,  or  under  a  lease  for 
one  year.  There  Is  no  merit  in  the  su^es- 
tlon  of  plaintiff  that,  notwithstanding  that 
the  Jury  found  specially  that  Mrs.  Kaiser 
was  not  a  tenant  under  a  lease  for  a  year  at 
a  monthly  rental,  they  may  have  believed 
she  was  a  tenant  for  the  term  mentioned  at 
a  yearly  rental,  because  It  is  admitted  by 
the  pleadings  that  she  was  in  possession  uu- 
der  a  mouthly  rental.  There  Is  no  escape 
from  the  conclusion  that  the  special  findings 
are  inconsistent  with  the  general  verdict  In 
favor  of  tbe  plaintiff,  and  therefore  Ju(^meut 
sbouli}  have  been  entered  In  favor  of  the  de- 
fendants. "Where  a  special  finding  of  facts 
is  Inconsistent  with  the  general  verdict,  tbe 
former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly."  Sectiou. 
625.  Code  Civ.  Proc.  See,  also,  McAulay  t. 
Moody,  128  Cal.  202,  60  Pac  778. 

This  point  disposing,  as  It  does,  of  the 
case,  It  will  be  unnecessary  to  review  tbe 
many  other  points  discussed  In  tbe  briefs. 

The  Judgment  Is  reversed  and  the  court 
below  directed  to  enter  Judgment  upon  the- 
spedal  finding  referred  to  In  favor  of  tlie 
defendants  and  against  the  plaintiff. 

We  concur:   COOPEH,  P.  J.;  HALI^  J» 


Digitized  by 


Google 


GiU 


FUJISB  T.  LOB  AXGELES  UT.  CO. 


817 


niJISE  et  aL  T.  lOS  AN0SL1S8  RT.  CO. 

(CW.  730.) 

fCnirt  of  Appeal.  Second  District,  California. 
Dec  IG,  1909.   Rehearing  Denied  bf  Sn- 
preme  Court  Feb.  14,  1910.) 

1.  Negligence  ({  65*)— Personai.  Injubt— 

COXTUBUTORT  NEai.IGB»CB. 

The  contributory  oesligence  which  will  pre- 
vnt  recovery  of  damacea  for  a  peiwnal  in- 
jur most  be  that  of  the  Injaxed  pezson  or  wme 

«iie  be  controlled. 

fCd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S|  83,  94;  Dec.  Dig.  S  65.*] 
1  Nkquobivcii  (S  65*)— Contbibdtobt  Nbo- 

uoehce—Kelief  fbou  Lubilitt— Rkabon 

rOB  JlUUE. 

The  reason  for  the  rale  relieving  one  from 
paymeDt  of  damages  for  negligence,  where  the 
injared  party  la  guilty  of  contributory  negll- 
(Rtce,  ii  based  on  the  impossibility  of  success- 
loll}  apportioning  the  damages,  and  not  merely 
becaose  the  injared  party  contributed  to  the 
result  by  bis  own  negligence  or  wrongful  act. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cat.  IMg.  U  S3.  94 ;  Dec  Dig.  fi  65.^] 

S.  NbSUOERCB  93*)— lUFDTXD  NBGU- 
6EKCE— CABBIER  AHD  PASSENOBB  —  DBIVBB 

ASa  Occupant  or  Pbivate  Vehicle. 
The  rule  of  imputed  contributory  negligence 
ioa  not  apply  to  a  passenger  in  a  public  con- 
tejiace,  or  to  one  invited  to  ride  in  a  private 
mreyance ;  and  neither  la  chargeable  with  tbe 
Hfiigence  of  the  driver. 

lEd.  Note. — For  other  cases,  see  NegUgencb 
Cent  Dig.  H  142-150;  DecTbig.  H  92,  93.*] 

i  Nequoencb  (S  92*)— Iicputbd  Nbouoknci 

-GaBBIEK  and  PASSSnOEB. 

lliere  is  no  distinction  in  principle  whether 
■  pusenger  be  oo  a  public  conveyance,  like  a 
nilroad  train,  or  on  an  omnibns,  or  be  on  a 
bck  hired  from  the  public  stand  on  the  street 
for  a  drive^  and  those  on  the  hai^  do  not  be- 
cme  reapoDsible  for  the  driver's  negligence, 
if  they  exerdae  no  control  farther  than  to  Indl- 
cste  the  route  they  wish  to  travel,  or  the  places 
to  wbidi  they  wish  to  go. 

lEi.  Note. — For  other  cases,  see  Negligence, 
Coil  Dig.  II  142-146 ;  DecTDig.  |  92^*] 

&  Cabbiebs  (H  325*)— Contbibutobt  Negu- 

— CaBB  -ReQUIBBO  AOAIHBT  NEOU- 

GEscE  or  Anothbb. 
The  rule  against  imputed  contributory  neg- 
ItgvDoe  does  not  absolve  a  passenger  or  guest 
a^nst  imng  ordinary  care  for  his  own  safety, 
u  00  one  can  be  allow^ed  to  shut  bis  eyes  to 
dan^r  in  blind  reliance  on  the  unaided  care  of 
tDouier,  without  assuming  the  consequences. 

[fid.  Note. — For  ottier  cases,  see  Carriers, 
Cent  Dig.  I  134S;  Dec.  Dig.  |  825.*] 

t  XEOUGEHCB  (f  136*)— COIfTBIBUTOBT  NBO- 

uoEKCB-^Qtrseniov  roB  Jury. 
Whether  a  person  injured  In  a  conveyance 
bw  been  guilty  of  contributor  negligence  in  a 
ttst  wherein  there  was  contributory  negligence 
k7  the  driver  not  imputable  to  him  is  chiefly  a 
rwrtioo  of  fact,  and  whether  the  Injured  party 
ued  ordinai7  care  must  be  determined  by  the 
iiTj  from  tbe  circumstances  of  each  case. 

[Ed.  Note. — ^FoT  other  eases,  see  Negligence, 
Cnt.  Die.  M  83&-^;  Dec.  Dig.  |  IsS,*] 

7.  Strer  Rahaoadb  (|  117*)  —  Coixisioit 
With  Cab  —  Contbibutobt  Nbglxgenob  — 
Uattbb  or  Law. 

In  an  action  for  death  of  woman  riding 
*ilh  sn  eipreasman,  and  killed  In  collision  with 
i  or  which  overtook  them  from  the  rear,  it 
(noot  be  said  as  matter  of  law  that  her  faUnre 


to  ascertain  the  car's  position  before  turning 
across  the  track  was  contributory  negligence. 

[Kd.  Note.- For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  255-257;  Dec.  Dig.  I  117.*J 

&  Stbeet  Railboads  (S  119*)  —  Collision 
WITH  Cab— Action  fob  Death  —  Special 
Finding  —  Cohsibtenct  with  General 
Vebdict. 

In  an  action  for  the  death  of  a  woman 
killed  while  riding  with  an  expressman  in  col- 
lision with  a  car  which  overtooB  them  from  the 
rear,  a  finding  that  she  failed  to  look  was 
not  inconsistent  with  iinptied  finding  of  the 
general  verdict  for  plaintiff  that  it  was  unneces- 
sary for  her  to  look  in  exercising  ordinary  care 
for  her  own  safety  amid  the  elrcnmstancea  in 
which  she  was  placed. 

[Ed.  Note.— For  other  easei.  see  Stnet  nail- 
roads,  Cent  Dig.  |  2T0;  Dee.  Dig.  f  119.* J 

9.  Street  Raiuioadb  (§  119*)  —  Collibion 
WITH  Cab — Action  fob  DEAxn — Speciai. 
Finding  —  Gonsibibnct  with  General 
Vebdict. 

A  finding  that  she  did  not  exercise  any  care 
or  caution  whatever  in  ascertaining  the  ap- 
proach of  the  car,  or  to  avoid  the  collision,  was 
not  inconsistent  with  the  implied  finding  in  the 
general  verdict  that  she  was  not  required  to 
exercise  any  care  prior  to  the  collision,  her 
negative  reliance  on  tbe  driver  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  270;  Dec  Dig.  {  119.*] 

10.  Trial  (|  365*)— Special  FnrDino— Con- 

STBUCriON. 

In  construing  a  special  finding  the  entire 
answer  must  be  construed. 

fDd.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  M  871-874 ;  Dec  Dig.  I  365.*] 

11.  Nboligerce  (H  122, 142*)— Special  Find' 
ino— IncoKsiSTERCT  with  Qenbbal  Veb- 

t  DicT— Absence  or  Evidence. 

The  burden  of  showing  contributory  negli- 
gence rests  on  defendant,  and  a  finding  that 
there  is  an  absence  of  evidence  on  this  issue 
cannot  be  regarded  as  inconsistent  with  the 
general  verdict  in  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  229 ;  Doc  Dig.  fiS  122,  142.*] 

12.  Trial  (8  351*)- Vebdict-Special  Inter- 

BOOATOBIEB-^MB  POB  RBQDESnNG. 

The  analogy  between  a  request  for  ioatruc- 
tlons  and  a  request  for  snbmlsslon  of  sneclal 
Interrogatories  is  not  so  close  as  to  justify  ap- 
plication of  the  rule  of  practice,  adopted  in 
connection  with  the  former,  as  to  the  time  for 
presenting  instmctloni. 

TBd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  351.*] 

13.  Trial  (|  349*)— Verdict— Special  Issues 
—Submisbion— Discretion  of  Court. 

Submission  of  special  issues  to  the  jury 
rests  largely  in  the  discretion  of  the  trial  judge, 
where  there  is  neither  rale  of  practice  nor  stat- 
ute relating  to  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  824 ;  Dec  Dig.  f  349.*] 

14.  Trial  (|  859*)- VebdiciMSpkciai.  Find- 
ing— Nature  Under  Code. 

Special  findings  by  the  jury,  which  parties 
are  entitled  to  have  under  Code  Civ.  Proc.  i 
625,  and  which  by  that  spction  control  the  gen- 
eral verdict,  when  inconsistent  therewith,  are 
not  the  special  verdict  of  common-law  practice, 
which  must  be  suflicient  to  support  a  judgment, 
but  their  primary  purpose  is  to  determine  wheth- 
er the  general  verdict  is  against  the  law. 
Bd.  Note.— IVir  oUier  cases,  see  Trial,  Gent 
;.  11  857-860:  Dec  Dig.  I  859.*] 
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16.  Tbtai,  (8  852^— Vebdktt-Speciai.  Pihd- 
ikos— fobu  of  intbbbooatoribs. 

iSpecial  findings  are  addressed  to  matters 
relevant  to  the  issues  impliedly  found  iu  the 
genera]  .verdict,  and  are  subject  to  the  conditions 
that  the  questions  shall  be  so  framed  as  to  ad- 
mit of  a  plain  and  direct  answer,  and  that  an- 
iwers  favorable  to  the  party  preferring  the  re- 
quest would  be  iDcoosisteot  with  the  general 
verdiet  for  hia  adversary. 

lEd.  Note.— For  other  cases,  see  Trfal,  CenL 
Dig.     S40-842,  844.  845 ;  Dec.  Dig.  S  352.*] 

16.  Street  Railroads  (|  119»)  —  SraciA 
Questions— QuBBTioKs  Pbofbb  tob  Sub- 

UISRION. 

Id  an  action  for  death  of  a  woman  killed 
while  riding  with  an  expresamao  in  collision 
with  a  car  which  overtook  them  frcHo  the  rear, 
the  court  refused  to  aubmit  questions  for  special 
findings  as  to  the  motorman's  care,  requested 
by  defendant,  asking  whether  he  sounded  his 
bell  and  slowed  down  on  approaching  the  wag^ 
on,  at  what  speed  he  was  moving  when  he  first 
noticed  it;  whether  the  driver  turned  off  the 
track  when  t^e  car  approached,  and,  if  he  did, 
whether  he  drove  far  enough  to  one  side  to 
enable  It  to  pass  without  striking  the  wagon ; 
whether  the  motorman  was  justified  in  increas- 
ing the  speed  in  passing;  whether,  assuming 
that  the  wagon  passed  far  enough  to  the  right 
to  pass  the  car,  the  motorman  supposed  he 
would  be  allowed  to  pass;  whether  the  motor- 
man  sounded  his  gong  to  give  warning  that  he 
wnti  about  to  pass;  whetoer  the  wagon  after 
leaving  the  track,  turned  back  across  the  track 
in  such  close  proximity  with  the  car  that  the 
coUisioa  could  not  have  been  avoided ;  and, 
finally,  whether  the  motorman  threw  off  his  cur- 
rent and  reversed  his  car  and  applied  liis  brakes 
and  tried  to  stop  it.  Held,  that  answers  fa- 
vorable to  defendant  would  have  been  incon- 
sistent with  a  general  verdict  for  plaintiff,  and 
hence  failure  to  submit  them  was  error. 

tEd.  Note,r-For  other  cases,  see  Street  Bail- 
roads,  Dea  Dig.  |  119.*] 

17.  Street  Railroads  (f  85*>— Opisation  or 
Cabs— Right  to  Use  Street. 

Street  cars  and  dtisens  traveUng  in  vehi- 
cles drawn  hr  horses  or  other  animals  ooth  have 
a  right  to  use  the  street,  bnt  neither  has  the 
exclusive  right. 

[Ed.  Note.— For  other  cnses,  see  Street  Rail- 
roads, Cent.  Dig.  |§  193-195 ;  Dec.  Dig.  S  85.*] 

IS.  Street  Railroads  (§  90*)~Operation  or 
Cars— C0TJ.ISI0RB  with  Vehicles  —  Dutt 

OF  HOTOIOCAN. 

A  motorman  Is  not  bonnd  ta  stop  when  he 
sees  a  man  driving  In  a  Tehicle  along  the  line 
al^cad  of  the  car,  but  may  continue  to  ran  it  in 
a  proper  manner  till  he  discovers  that  the  driver 
is  unaware  or  heedless  of  his  danger,  when  he 
mnst  use  ail  reasonable  care  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
toads,  Dec  Dig:  |  9a*] 

10.  Stbeet  Railroadb  (S  90*)— Operation  or 
Gars— Collisions  with  Vbhicleb— Dijtt 
OF  Motoruan. 

Seeing  one  driving  along  the  track  ahead, 
a  motorman  may  assume  he  will  turn  aside 
and  oat  of  the  way,  but  cannot  rest  on  the  as- 
sumption till  the  car  reaches  a  point  where  it 
will  be  impossible  for  him  to  control  it,  or  give 
warning  in  time  to  prevent  injury. 

[Ed.  Note.— For  other  cafws,  see  Street  Rail- 
roads, Cent.  Dig.  8S  190-192 ;  Dec.  Dig.  g  90.*] 

20.  Street  Railroads  (8  112*)— Action  fob 
Nboligence  —  Collision  with  Vehicle — 
Burden  of  Proof. 

Where  a  motonnan's  alleged  negligence  con- 
sists of  an  omission  of  duty  unexpectedly  aria* 


Ing,  as  in  case  of  a  vehicle  soddenly  driven  on 
the  track,  plaintiff  must  show  that  the  motor- 
man  bad  an  ot>portunity  to  become  conscious  of 
facts  giving  rise  to  the  duty,  and  reasonable 
opportunity  to  perform  it,  before  tlia  company 
can  be  held  liable  for  negligence. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  227-228 ;  Dec  Dig.  i  112.*] 

21.  Appeal  and  Ebbob  (t  995*)— Review — 

Weight  op  Evidence. 

An  appellate  court  will  not  pass  on  the 
weight  of  evidence  to  reach  a  conclusion  that 
uncontradicted  evidence  establiahea  a  defense. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  &  3907;  Dec  Dig.  {  995.*] 

22.  Trial  (8  260*)— Instructions— Request. 
A  party's  instructions  should  not  be  re- 
fused, though  the  same  legal  propositions  are 
practically  covered  by  instructions  given,  but 
stated  from  the  view  point  of  his  opponent,  and 
lacking  the  directness  of  statement  of  his  theoiT 
of  the  case  shown  in  the  instructiODa  refused. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Oent 
Dfg.  H  051-^:  Dee.  Dig.  |  ^•] 

23.  Negligence  ({  92*)  —  Imputed  Negli- 
gence—Driver  OF  Express  Wagon. 

Where  a  public  expressman  drove  one  along 
an  indicated  route  to  a  fixed  place,  to  which  she 
directed  him  to  go,  she  did  not  assume  such  con- 
trol over  him  that  bis  negl^nee  could  be  im- 
puted to  her. 

[Ed.  Note.— For  other  cases,  see  Npgligence, 
Cent.  Dig.  i8  142-146 ;  Dec.  Dig.  f  92.*] 

24.  Street  Railroads  (S  118*)— Colubion 
WITH  Gar  — Action  fob  Death— Instbdc- 

TION8— GoRTRIBUTORT  NBOLIGpVCE. 

In  an  action  for  the  death  of  a  woman 
killed  while  riding  with  an  expressman  in  a 
collision  with  a  car  which  overtook  them  from 
the  rear,  defendant  was  entitled  to  an  instruc- 
tion that  she  was  required  to  use  ordinary  care 
for  her  own  safety  under  the  circumstances,  but 
not  that  she  must  necessarily  look  or  listen,  or 
direct  or  attempt  to  control  the  driver,  after 
having  selected  one  whom  she  had  a  right  to 
assume  would  be  competent  and  prudent,  and 
whom  she  had  not  found  to  be  otnerwisc 

[Ed.  Note.— For  other  cases,  see  Strset  Rail- 
roads, Dec  Dig.  8  118.*] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County ;  Waltra  Bordwell,  Judge. 

Action  by  Savoro  FuJIse  and  another,  by 
guardian  ad  litem  and  another,  against  the 
Los  Angeles  Railway  Company.  From  a 
Judgment  for  plaintiffs,  defendant  anneals. 
Reversed. 

Gilffion,  Trask,  Dnou  ft  Crutcher,  for  appel- 
lant  Ernest  E.  Wood,  for  respondents. 

TAGGART,  J.  Action  brought  by  heirs  of 
a  deceased  person  to  recover  damages  for  her 
death  alleged  to  have  been  caused  by  the  Di- 
ligence of  defendant's  employes  in  operating 
one  of  its  street  cars.  Judgmrat  was  for 
plaintiffs  for  $2,000,  and  defendant  appeals 
from  the  judgment  and  an  order  denying  ita 
motion  for  a  new  trial. 

Plaintiffs  are  the  husband  and  children,  re- 
spectively, of  Hideno  FoJIse.  who,  while  rid- 
ing In  an  express  wagon  on  Central  arenue 
In  the  dty  of  Los  Angeles,  was  thrown  from 
the  wagon  by  a  collision  between  It  and  one 
of  the  defendant's  street  cbtb,  which  was 


•Vor  other  oases  see  same  tivle  and  sectlea  NUMBER  In  Dee.  *  An.  Dlcs<  UWT  to  Hate,  *  Heportsr  Indaxas 
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operated  upm  s  track  along  satd  street  or 
avenue.  The  otr  approacbed  and  mertodk. 
the  wagon  from  the  rear.  At  the  point  where 
the  collision  occurred  market  wagons  were 
ranged  along  tfther  side  of  the  street,  engag- 
ed In  loading  with  produce,  and  for  this  pnr^ 
*  pose  were  backed  against  the  corb  so  that  the 
heads  of  the  horses  extended  out  Into  the 
street,  and  the  teams  and  wagons  together  oc- 
capled  a  large  portion  of  the  roadway  be- 
tween the  curb  and  defendant's  double  tracks 
along  the  middle  at  the  street 

The  errors  upon  which  appellant  rdlea  for 
■  reversal  of  the  jn^;ment  are:  miat  the 
court  erred  In  refusing  to  enter  np  Judgment 
In  its  favor  on  the  special  verdict  because  It 
appeared  therefrom  that  the  decedent  was 
gnllty  of  contributory  negligence,  In  refusing 
to  submit  to  tbe  Jury  certain  special  Interrog- 
atMies  requested  by  the  defendant,  and  In 
giving  and  refusing  to  give  certain  instruc- 
tions. It  iB  also,  contended  that  the  evidence 
Calls  to  show  n^llgence  upon  defendant's 
part,  and  does  show  contributory  negligence 
upon  the  part  of  the  decedrait  and  the  driver 
of  the  express  wagon.  FlalntUfii'  cause  of  ac- 
tion rests  upon  tbe  view  that  at  all  times 
after  the  motorman  sounded  his  gong  and  the 
driver  of  tbe  wagon  discovered  that  he  was 
In  the  way  of  the  car  It  was  Imponlble  for 
him  to  turn  out  at  the  right  side,  and  that,  as 
soon  as  he  found  he'  would  not  be  able  to 
reach  a  place  at  which  he  could  do  this  be- 
fore the  car  overtook  him,  he  attempted  to 
turn  off  to  the  left  and  the  wagon  was  struck. 
Tbe  driver,  S.  Igarashl,  testified  as  follows: 
**I  am  in  the  express  business  for  everybody 
who  hires  me.  On  tbe  6th  day  of  August. 
1007,  I  was  taking  Mrs.  Fujise  and  her  chil- 
dren to  the  train.  I  was  driving  a  single  wag- 
on of  ordinary  size.  •  •  •  I  was  driving 
towards  the  south  on  the  south  side,  on  the 
right-hand  side.  The  car  came  from  behind 
In  the  rear.  When  I  first  saw  the  car,  It  was 
about  150  feet  In  tbe  rear.  I  tried  to  turn 
on  the  right-hand  side,  but  found  so  many 
wagons  that  I  could  not  do  that,  and  I  turn- 
ed on  the  left  The  car  hit  the  wagon  pretty 
hard.  It  hit  the  rear  of  the  wagon.  When 
tbe  car  struck  the  wagon  the  position  of  Mrs. 
Fujlse  was  turned,  you  know,  tamed  like  this 
(Indicating),  and  then  on  that  moment  she 
was  knocked  down  on  the  ground.  She  after- 
wards died.  •  •  •  When  the  car  struck 
the  wagon,  Mrs.  Fujlse  was  sitting  on  the 
left  and  that  boy  (her  little  boy)  was  sitting 
on  the  right"  On  cross-examination  he  testi- 
fied that  tbe  wheel  which  was  struck  was  the 
one  at  the  left  side  of  the  wagon  In  the  rear, 
and  that  he  heard  the  bell  and  looked  back 
and  saw  the  car.  It  was  running  pretty  fast. 
The  testimony  of  the  other  witnesses  for 
plaintiffs  sustained  that  of  the  driver  of  the 
wagon  in  substantially  every  particular. 

The  motorman's  testimony  discloses  the  d^ 
fendant'B  theory  of  the  accident.  He  said: 
**My  car  was  going  south  on  Central  avenue. 
I  saw  this  wagon  driving  ahead  of  me.  It 


was  on  my  tra<ft.  The  car  would  have  bit  It, 
If  it  had  overtaken  it  When  I  first  noticed 
it,  *  *  *  the  wagon  was  quite  a  ways  up. 
I  came  up  dose  to  the  wagon.  When  I  got  to 
what  I  thought  a  proper  distance,  I  began 
sounding  my  gong,  sounded  it  quite  often,  and 
threw  oS  the  power.  I  slowed  my  car  down. 

*  *  *  I  rang  my  gong  and  at^Ued  my 
brakes.  •  •  •  The  wagon  polled  off  to 
the  right  I  Judged  that  It  was  clear  of  the 
tn<±.  There  were  a  few  wagons  there  on 
that  sld^  not  many.  When  he  pulled  off,  I 
fed  up  again,  expecting  to  go  by,  expecting 
him  to  give  me  the  right  of  way.  If  he  had 
stayed  where  he  was,  I  would  certain^  have 
gone  by,  I  am  sure  of  that  When  he  pulled 
off  down  quite  a  ways,  he  came  up  to  where 
there  was  another  team  bacAted  up  agahist 
the  curb.  I  supposed  he  was  going  to  ^ve  me 
the  right  of  way,  but  he  pulled  his  horse  In  a 
diagonal  an^e  across  my  traA.  •  •  • 
Wh«i  I  saw  falm  pull  bis  horse's  head  to* 
ward  the  track,  I  throwed  off  again.  •  •  * 
When  he  turned  off  (the  first  time).  I  f ed  np 
to  five  points  (half  speed).  •  •  *  I  never 
had  It  at  more  than  five  points  along  there. 
When  I  saw  him  turn  (to  the  left),  I  throwed 
off  the  power  and  put  on  the  air.  There  was 
nothii^  else  I  could  have  done  to  stop. 

*  *  *  I  did  everything  I  could  as  soon  as 
I  saw  him  turn.  My  oar  ran  about  three 
feet  ahead  after  it  hit  the  wagmi.  I  tiien 
backed  up.  It  did  not  do  any  damage  to  the 
wagon.  Right-hand  ride  of  fender  hit  the  left 
hind  wheel,  between  the  f^loe  and  the  hub." 
As  the  testimony  of  the  driver  of  the  express 
wagon  was  corroborated  a  number  of  wit- 
nesses who  were  standing  near  the  scene  on 
the  ground,  so  that  of  the  motorman  was  cor- 
roborated by  quite  a  number  of  persons  who 
were  on  the  car,  bv  all  the  passengers  who 
testified  at  the  trial,  and  It  must  be  conceded 
that  if  their  testimony  had  been  believed  \>/y 
tbe  Jury,  they  would  have  found  that  the 
wagon  was  safe  and  clear  from  Interfering 
with  the  car  while  on  the  right-hand  side  of 
the  track,  and  that  the  motorman  exercised 
doe  care  in  the  management  of  his  car  when 
the  wagtm  was  turned  suddoily  across  tbe 
track. 

Defendant  requested  the  trial  Judge  to  sub- 
mit to  the  Jury  27  ^)eclal  Issues  or  questions, 
numbered  consecutively  from  1  to  21  and  2a, 
14a,  14b,  14c,  l4d,  and  14e.  The  request  was 
granted  as  to  Nos.  1,  12,  13,  14,  14b,  and  14d, 
and  denied  as  to  the  others.  The  failure  to 
give  all  of  these  was  excepted  to  by  appellant, 
who  also  contends  that  the  answers  given  to 
questions  14  and  14b  which  were  submitted 
entitle  It  to  Judgment  on  tbe  verdict  These 
two  questions  were  addressed  to  matters  re- 
lating to  the  issue  of  contributory  negligence 
on  the  part  of  the  deceased. 

In  order  that  contributory  negligence  shall 
prevent  the  recovery  of  damages  for  a  per- 
sonal InJuryi  It  must  appear  that  the  negli- 
gence Is  that  of  the  injured  person  or  of  somr 
one  over  whom  he  exercised  some  control. 
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The  foundation  of  the  doctrine  Is  said  to  rest 
Id  the  cItU  law  maxim:  "The  barm  I  bring 
upon  myself  I  must  bear  myself."  1  Beven, 
^^^llgence  In  Law,  p.  149.  The  reason  for 
the  rule  which  so  relieves  the  defendant  from 
the  payment  of  damages  for  bis  negligence 
where  the  plaintiff  has  contributed  to  the  In- 
Jury  by  his  own  negligence,  as  it  Is  applied  In 
this  state,  Is  based  upon  an  argument  of  con- 
venience, to  wit,  the  impossibility  of  success- 
fully apportioning  the  damages  between  the 
parties,  and  not  for  the  reason  that  the  law 
relieves  the  defendant  from  responslblUtr 
merely  because  the  Injured  party  has  contrib- 
uted to  the  result  by  his  own  negligence  or 
wrongful  act  Needham  v.  San  Francisco,  37 
Cal.  409,  419.  It  Is  only  the  contributory 
fault  of  the  Injured  party,  or  of  some  one 
whose  fault  Is  Imputable  to  him,  that  can  ex- 
cuse the  defendant  1  Shearman  &  Redfleld 
on  the  Law  of  Negligence  (5th  Ed.)  $  65.  In 
the  jurlBdlctlohs  In  which  this  view  of  Im- 
puted contributory  negligence  has  been  adopt- 
'Cd,  It  Is  held  that  the  rule  has  no  application 
to  a  passenger  In  a  public  conveyance,  or  to  a 
person  riding  by  Invitation  in  a  private  con- 
veyance, and  that  such  passenger  or  person 
is  not  chargeable  with  the  negligence  of  the 
driver  of  the  conveyance  In  either  case.  1 
Thompson  on  Negligence,  fiS  SOO,  601,  502; 
Shearman  &  Beddeld,  supra,  §  57;  7  Am.  & 
Eng.  Ency.  of  Law,  p.  447.  There  Is  no  dis- 
tinction in  principle  whether  the  passenger 
be  on  a  public  conveyance  like  a  railroad 
train,  or  on  an  omnibus,  or  be  on  a  hack  hired 
from  a  public  stand  In  the  street  for  a  drive. 
Those  on  the  hack  do  not  become  responsible 
for  the  negligence  of  the  driver  If  they  exer- 
cise no  control  over  him  further  than  to  in- 
dicate the  route  they  wish  to  travel,  or  the 
places  to  which  they  wish  to  go.  Little  v. 
Hackett.  116  U.  S.  366,  379,  6  Sup.  Ct.  391,  29 
L.  Ed.  G52.  On  the  other  hand,  the  rule  does 
not  absolve  the  passenger  or  guest  from  the 
duty  of  using  ordinary  care  for  his  own  safe- 
ty. 1  Thompson  on  Negligence,  S  503 ;  Beach 
on  Contributory  Negligence  (3d  Ed.)  {  115. 
No  one  can  be  allowed  to  shut  his  eyes  to 
danger  In  blind  reliance  upon  the  unaided 
care  of  another,  without  assuming  the  conse- 
-quences  of  the  omission  of  such  care.  Shear- 
man ft  Redfield  on  Negligence,  5  6Ga.  Wtieth- 
«r  the  Injured  person  has  been  guilty  of  con- 
tributory negligence  In  a  case  of  this  kind  Is, 
as  in  other  cases,  one  chiefly  of  fact,  and 
whether  or  not  he  used  ordinary  care  must  be 
determined  by  the  Jury  from  the  clrcum- 
stauces  of  each  particular  case.  Of  course, 
the  acts  to  be  done  in  the  exercise  of  ordi- 
nary care  In  cases  of  this  character  are  such 
as  are  peculiar  to,  and  which  may  arise  only 
in  connection  with,  such  cases,  but  the  rule 
as  to  ordinary  care  Is  not  changed  or  differ- 
ent on  this  account  Bresee  v.  Los  Angeles 
Traction  Co.,  149  Cal.  131,  130,  85  Pac  152, 
5  L.  R.  A.  (N.  S.)  1059. 

It  cannot  be  said  la  this  case  as  a  matter 
of  law  that  the  failure  of  the  deceued  to  look 


to  ascertain  the  position  of  the  car  "before 
turning  across  the  track,"  as  found  In  answer 
to  special  interrc^tory  No.  14,  was  contribu- 
tory negligence.  As  said  by  the  Washington 
court  in  the  case  of  Wilson  v.  Puget  Sound 
Co.,  62  Wash.  £22,  101  Pac.  53.  In  relation  to 
the  driver  of  an  automobile:  'The  deceased 
had  a  right  to  assume  that  the  driver  was 
competent,  that  he  knew  the  capacity  of  bla 
machine,  and  that  he  would  not  put  it  In  a 
perilous  position."  The  deceased  must  be 
presumed  from  her  residence  In  Oxnard  to 
have  been  less  familiar  with  the  congested 
condition  of  the  business  streets  of  Los  An- 
geles, and  of  the  effect  thereof,  than  a  public 
express  driver,  and  in  the  absence  of  some 
unusual  peril,  apparent  to  her  and  not  to  him, 
or  to  which  they  were  equal  strangers,  It  will 
be  presumed  that  she  pursued  the  safer  plan 
In  letting  the  driver  take  care  of  his  own 
horse.  It  may  be  stated  as  a  truism  that  or^ 
dlnarlly  two  persons  cannot  drive  or  control 
the  same  horse,  team,  or  vehicle  at  the  same 
time.  The  finding  that  HIdeno  Fujlse  failed 
to  look  was  not  Inconsistent  with  the  implied 
finding  of  the  general  verdict  that  It  was 
not  necessary  for  her  to  look  in  exerclsiug 
ordinary  care  for  her  own  safety  amid  the 
surroundings  In  which  she  was  placed.  The 
finding  in  answer  to  special  Interrogatory  Na 
14b,  "Prior  to  the  collision  between  the  said 
wagon  and  the  said  car,  did  the  said  HIdeno 
Fujlse  exercise  any  care  or  caution  whatever 
to  ascertain  the  approach  of  said  car  or  to 
avoid  the  collision?"  to  wit,  "No,  no  evidence 
submitted,"  may  be  -  measured  by  the  same 
rule ;  that  Is,  that  by  the  Implied  finding  In 
the  general  verdict  neither  care  nor  caution 
was  required  to  be  exercised  by  her  prior  to 
the  time  the  wagon  was  struck  by  the  car. 
In  other  words.  It  may  be  said  that  the  gen- 
eral verdict  Implied  a  counter  finding  that 
under  the  circumstances  of  the  case  she  was 
not  required  to  exercise  any  affirmative  acts 
of  caution  prior  to  the  collision ;  her  negative 
reliance  upon  the  driver  being  all  that  was 
necessary  to  constitute  ordinary  care.  How- 
ever, In  construing  this  finding,  we  must  con- 
sider the  entire  answer,  which  was,  in  effect 
"that  there  was  no  evidence  of  any  acts  upon 
her  part  tending  to  establish  either  care  or 
want  of  care."  The  burden  of  showing  con- 
tributory negligence  rested  upon  the  defend- 
ant, and  a  finding  that  there  was  an  absence 
of  evidence  upon  this  issue  cannot  be  r^ard- 
ed  as  Inconsistent  with  a  general  verdict  In 
favor  of  the  plaintiff. 

We  do  not  regard  the  analogy  between  a 
request  for  Instructions  and  a  request  for  the 
submission  of  special  Interrogatories  so  close 
as  to  justify  the  application  to  the  latter  of  a 
rule  of  practice  adopted  In  connection  with 
the  former.  Neither  does  the  reason  underly- 
ing the  general  role  of  practice  relating  to 
the  time  for  presenting  Instructions  appear  to 
us  to  apply  with  the  same  force  to  the  matter 
of  requesting  special  Issues  to  be  sulmiltted. 
While  we  agree  with  respondants'  posiUon 
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tbat  tbls  ia  a  matter  resting  lar^r  In  the 
discretion  of  the  trial  judge  whore  there  la 
neither  rule  of  practice  nor  atatnte  relating 
to  It,  we  are  not  pr^red  to  say  that  under 
the  drcnmatances  of  this  case  the  trial'  judge 
was  Justified  in  refusing  to  sabmlt  these  la- 
mes solely  upon  the  ground  that  the  request 
tm  submlssloa  was  not  made  In  time.  It  has 
been  held  that  In  the  matter  ot  presoitlng  In- 
structions for  the  jury  where  there  Is  no  rule 
in  r^rd  to  tbe  matter  a  party  would  have  a 
right  to  submit  his  Instructions  at  any  time 
before  the  Jury  leaves  the  box.  PaapiB  r. 
Williams,  32  Cal.  280,  280.  And  eren  rules 
applying  to  snch  matters  should  be  framed 
and  applied  in  the  furtherance  at  justice  and 
not  strlcUy  adhered  to  where  suCh  adherence 
would  •walk  the  opposite  result  Page  287. 

The  special  findings  which  the  parties  were 
entitled  to  have  made  by  the  Jury  under  the 
provisions  of  aecthm  625,  Oode  CW.  Proc.  as 
that  section  read  and  was  Interpreted  when 
this  case  was  tried,  were  not  the  special  ver- 
dict of  the  common-law  practice  which  must 
be  sulflclent  to  support  a  Judgment,  but  their 
primary  purpose  was  to  determine  whether 
the  general  verdict  was  or  was  not  against 
law.  Larsen  v.  Leonardt,  8  Cal.  App.  22S, 
228,  06  Pac  880.  They  were  addressed  to 
matters  relevant  to  the  essential  Issues  im- 
pliedly found  by  the  Jury  In  reaching  a  gen- 
eral verdict,  and  were  subject  to  two  condi- 
tions: "(1)  Is  the  question  so  framed  as  to 
admit  of  a  plain  and  direct  answ^?  (2) 
Would  an  answer  favorable  to  the  party  pre- 
ferring the  request  be  Inconsistent  with  a 
seneral  verdict  for  his  adversary?"  Plyler  v. 
Pac.  Gem.  Co,  152  Cal.  125,  134.  92  Pac  66, 
60. 

The  questions  which  the  court  refused  to 
give  were  Intmded  to  «llclt  from  the  Jury 
findings  of  fact  relating  to  the  care  exercised 
by  the  motorman.  No.  2  related  to  his  sound- 
ing the  bell  and  slowing  down  his  car  upon 
approaching  the  wagon.  There  was  no  con- 
flict in  the  evidence  as  to  the  ringing  of  the 
bell,  the  driver  admitting  that  he  heard  the 
gong,  and  there  was  no  denial  of  the  motor- 
man's  statement  that  he  slowed  down  his  car. 
No.  8  asked  at  what  speed  the  car  was  mov- 
ing whm  the  motorman  first  noticed  the  wag- 
<»i.  There  was  no  snbstantlal  confilct  in  the 
eridenoe  as  to  this.  No.  4  Inquired  whether 
or  not  the  driver  of  the  wa^  turned  off  the 
track  to  ttie  right  wbea  the  car  approached. 
If  the  answer  to  this  had  been  that  "he  did." 
then  No.  6  was  a  request  that  the  Jury  find 
whether  he  drove  far  enough  to  one  tlAe  of 
the  track  to  enable  the  car  to  pasB  Without 
striking  the  wagon.  If  the  answers  to  tbe 
last  two  questions  Justified  the  motorman  in 
passing  the  wagon,  then  No.  6  requested  the 
Jury  to  answer  whether  he  Increased  the 
spmd  of  the  car.  Again,  If  the  preceding 
questim  had  been  so  answered  tbat  It  mighr 
be  usumed  Qiat  the  wagon  passed  far  enough 
to  the  right  to  escape  the  car,  No.  7  asked: 
**Dld  the  motorman  suppose  that  he  would  be 
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glvoi  the  right  of  way  and  allowed  to  pass 
the  wagon?"  Presupposing  all  these  matters 
except  the  last  to  be  answered  In  accordance 
with  defendant's  theory.  Na  8  Inquired:  "Did 
fb»  motorman  sound  his  gong  to  give  warn- 
ing of  the  fact  that  he  was  about  to  pass  said 
wsgon?"  No.  8,  presupposing  the  same  an- 
swers to  the  preceding  questions,  asked:  "Was 
the  said  wagon  turned  back  across  tbe  de- 
fendant's said  track  In  such  dose  proximity 
to  the  defendant's  car  that  a  coUIsIon  could 
not  have  been  avoids?"  Based  upon  the  as- 
sumption that  all  the  preceding  matters  had 
been  found  In  accordance  with  the  evidence 
on  behalf  of  defendant.  No.  16  Inquired: 
"State  whether  the  motorman  In  charge  of 
the  defendant's  car  threw  off  his  current  and 
reversed  his  car  and  applied  his  brakes  and 
tried  to  stop  the  same."  Taken  with  the  con- 
text—that Is,  with  the  series  of  questions  and 
answers  preceding  them  successively — ^we  are 
of  opinion  that  all  of  these  questions  were  so 
framed  as  to  admit  of  a  plain  and  direct  an- 
swer. While  the  answer  to  two  or  three  of 
them  taken  alone  might  be  Immaterial,  yet, 
if  the  whole  series  had  been  answered  In  fa- 
vor of  defendant,  it  Is  apparent  that  such  an- 
swers would  have  been  inconsistent  with  a 
general  verdict  in  favor  of  the  philntlff.  Con- 
sidered together,  they  cover  the  entire  de- 
fense of  the  defendant  upon  the  Issue  of  Its 
own  negligence.  If  all  of  these  questions  had 
be^  answered  favorable  to  the  defendant, 
and  such  answers  were  sustained  by  uncon- 
tradicted evidence,  then  the  defense  of  "no 
negligence"  would  have  been  established  as  a 
matter  of  law.  This  rule  Is  declared  In  sub- 
stance by  Instruction  Xa  as  given  by  the  trial 
court 

The  sum  of  the  adjudicated  cases  bearing 
upon  the  relative  r^ts  of  street  cars  and 
citizens  traveling  In  vehicles  drawn  by  horses 
or  other  animals  Is  that  both  have  a  right 
to  use  the  street  but  neither  has  the  ex- 
clusive r^t  The  motorman  of  a  street  car 
Is  not  necessarily  obliged  to  stop  his  car  when 
he  sees  a  man  driving  In  a  velilcle  along  the 
line  ot  a  railway  ahead  of  the  car;  but  he 
may  continue  to  run  tbe  car  In  a  proper  man- 
ner until  he  Is  consdous  of  tbe  fact  that  the 
driver  Is  unaware  or  heedless  of  his  danger. 
When  he  is  thus  conscious,  It  Is  his  duty  to 
use  all  reasonable  care  and  diligence  to  avoid 
running  the  car  Into  the  vehicle.  Seeing  a 
man  driving  along  the  track,  the  motorman 
may  assume  that  he  will  turn  aside  and  out 
of  the  way  of  the  car,  but  he  cannot  rest  on 
the  assumption  so  long  as  to  allow  his  car  to 
reach  a  point  where  It  will  be  impossible  for 
him  to  control  his  car  or  give  warning  In  time 
to  prevent  Injury  to  the  man  or  vehicle.  Gal- 
veston City  R.  R.  Ca  v.  Hewitt  67  Tex.  473, 
3  S.  W.  TC6,  60  Am.  Rep.  32 ;  Birmingham  v. 
Bowers,  110  Ala.  328,  20  South.  345;  Schnei- 
der V.  Mobile  Light  Co.,  146  Ala.  344,  40 
South.  701.  The  law  seems  to  be  well  set- 
tled that  where  the  alleged  negligence  of  n 
motwman  oraslste  ot  an  omlsskm  of  doty 
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fluctdenly  and  nnexpectedly  arising,  such  as 
driving  a  vehicle  suddenly  upon  the  track  In 
front  of  the  car  without  warning,  It  Is  incum- 
bent open  the  plaintiff  to  show  that  the  dr- 
camstances  were  sncb  that  the  motorman  had 
an  opportunity  to  become  conscious  of  the 
facts  giving  rise  to  the  duty,  and  a  reasonable 
opportunity  to  perform  It  before  the  railway 
can  be  held  liable  on  the  ground  of  negligence. 
Chicago,  etc.,  v.  Browdy,  206  111.  615,  69  N.  B. 
671 ;  Hot  Springs  t.  Ulldreth,  72  Ark.  572,  82 
S.  W.  245,  217 ;  Kessler  v.  Citizens'  R.  Co.,  20 
Ind.  App.  427,  50  N.  E.  891.  While  of  the 
opinion  that  the  defendant  had  a  right  to 
have  the  special  Interrogatories  mentioned 
submitted  to  the  Jury,  and  the  failure  to  do  so 
was  error,  yet  the  Inferences  from  the  law 
and  record  leading  to  this  conclusion  do  not 
necessarily  sustain  appellanfa  further  con- 
tention that  uncontradicted  evidoice  estab- 
lishes the  defense  of  no  negligence.  To  reach 
this  conclusion  It  would  be  necessary  tor  us 
to  pass  upon  the  weight  of  the  evidence  for 
the  respective  parties,  and  this  an  appellate 
court  will  not  do. 

The  refusal  of  the  trial  court  to  give  tbe 
other  special  interrogatories,  which  were  ad- 
dressed to  the  matter  of  the  contributory  neg- 
ligence or  want  of  care  upon  the  part  of  the 
deceased  and  the  driver,  has  not  been  espe- 
cially ui^d,  and  so  this  matter  is  not  passed 
niwn;  but.  If  any  interrogatories  of  this  kind 
are  presented  upon  a  new  trial  being  bad,  It 
Is  important  that  they  be  addressed  to  the 
want  of  care  peculiar  to  the  facts  of  the  case 
and  conform  to  tbe  doctrine  of  Imputed  negli- 
gence as  hereinabove  declared. 

The  giving  of  Instruction  No.  13,  If  given  In 
the  form  In  which  it  appears  in  the  record, 
could  not  have  prejudiced  the  defendant  la 
any  manner,  but  It  Is  apparent  from  the  lan- 
guage of  the  instruction  itself  that  it  was  not 
given  to  the  Jury  as  printed.  The  absence  of 
Intelllg^it  meaning  justifies  us  in  assuming 
that  tbe  learned  Judge  who  tried  the  cause 
never  delivered  to  the  Jury  such  a  medley  of 
words^  and  so  we  accept  the  corrected  veralon 
given  by  the  respondents  In  their  brief  as  the 
true  Instruction  delivered.  This  was  not  m- 
roneons. 

Instruction  3,  requested  by  the  defendant, 
correctly  declared  the  law  In  accordance  with 
the  authorities  hnetofore  cited  In  discussing 
tbe  right  of  the  defendant  to  have  certain 
special  Interrogatories  submitted  to  tbe  Jury- 
If  tbe  Jury  believed  tbe  statonent  of  tbe 
motorman,  then  their  verdict  should  bare 
been  for  xlefendant,  and  Instruction  3  Is  but  a 
request  tnat  the  law  to  tbla  effect  be  given. 
Instruction  8,  requested  by  defendant,  was 
but  a  repetition  of  3  in  a  more  succinct  form. 
One  only  need  have  been  given.  Tbe  same  le- 
gal propositions  were  practically  covered  by 
two  instructions  given  the  court,  but  they 
were  stated  from  the  view  point  of  the  plain- 
tiff and  lathed  tbe  directness  of  statement  of 


defendant's  theory  that  was  shown  In  the 
Instructions  refused.  While  the  Judgment 
would  not' be  reversed  for  this  reason  alone, 
we  are  of  opinion  that  the  defendant  was  en- 
titled to  have  had  one  or  the  other  of  these 
instructions  given  to  the  jury. 

There  was  no  error  in  the  Instructions  of 
the  trial  judge  in  respect  to  contributory  neg- 
ligence which  was  to  defendant's  prejudice. 
These  Instructions  were  more  favorable  to- 
the  defendant  than  they  should  have  been. 
Tbe  trial  court  framed  Its  instructions  In  this 
respect  upon  the  theory  that  the  negligence 
of  the  driver  was  to  be  Imputed  to  the  de- 
ceased. Being  a  public  expressman  driving 
the  deceased  along  an  indicated  route  to  a 
fixed  place  to  which  she  directed  him  to  go- 
(the  train),  she  did  not  exercise  such  control 
over  him  that  bis  negligence  could  be  imputed 
to  her.  Little  t.  Hac&ett,  supra.  Tbe  de- 
fendant was  entitled  to  have  tbe  Jury  In- 
structed that  the  deceased  was  required  to 
use  ordinary  care  for  her  own  safety  under 
the  circumstances,  but  not  that  she  must  nec- 
essarily look  or  listen,  or  direct  or  attempt  to 
control  tbe  driver  after  having  selected  one 
whom  she  bad  a  right  to  assume  to  be  compe- 
tent, careful,  and  prudent,  and  whom  she  had 
not  found  to  be  otherwise^  Bresee  t,  h.  A. 
Traction  Co.,  supra. 

Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial 

We  concur:  AII^E?f.  P.  J. ;  SHAW,  J. 


FIRST  NAT.  BANK  OF  AUBURN  SU- 
PERIOR COURT  OF  LASSEN 
COUNTY  et  al.   (CTv.  688.) 

(Court  of  Appeal,  Third  District  California. 
Dec.  81.  1909.) 

1.  Pabtnership  (5  210*)  —  Receiveb  —  Ap- 
pointment—Geounds— Legal  Rights. 

Under  Code  Civ.  Proc  {  G64,  subd.  &  pro- 
viding for  th«  appointment  of  receivers  in  all 
other  casea  where  receivers  have  been  appointed 
by  usages  of  courta  of  equity,  a  receiver  ma>- 
not  be  appointed  for  a  partnership  Id  an  action 
involving  merely  legal,  as  distinguished  froixk. 
equitable,  rights,  on  a  showing  that  tbe  defeDd- 
ants  were  largely  indebted,  that  their  property 
was  subject  to  labor  liens,  and  would  be  better- 
conserved  by  tbe  appointment  of  receivers,  etc- 
[Ed.  Note.— For  other  cases,  see  Partnersbip, 
Cent.  Dig.  §  408;  Dec  Dig.  |  2ia*] 

2.  Receivers  (J  2*)— Authobut  to  Appoiiwt 
—Statutes. 

Code  Civ.  Proc.  |  564,  affords  the  sole  a.u- 
thoilty  for  the  appaintment  of  receivers. 

lEA.  Note. — FoT  other  cases,  see  Receive  rm. 
Cent.  Dig.  S  2;  Dec.  Dig.  {  2.*] 

3.  Receivebs  (S  31*)  — Appointment  — A-xj- 
THOBirr— Stipulation  . 

Where  the  court  has  no  statutory  jurisdic- 
tion  to  appoint  a  receiver,  authority  to  do  mto 
cannot  be  conferred  by  consent. or  a  stipulation 
of  fiarties. 

[Ed.  Note.— For  other  cases,  see  Receive  x-a 
Cent.  Dig.  I  44;  Dec.  DlgrHl.*]  ' 
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4.  PsoHiBmon  (8  13*)— Receivers— Peocbkd- 

WGa~VACATIOK — RlQlIT  TO  WBIT. 

Vlim  receivers,  though  illegally  appointed 
for  a  partnership,  bad  served  for  nearly  a  year 
richout  objectioD,  and  petitioner  during  that 
rfow,  with  knowledge  of  all  the  facts,  took  no 
iceps  to  qoestion  either  the  legality  or  ezpedi- 
tDCf  of  toeir  appointment,  and  petitioner  did 
G')t  question  either  the  good  faith,  conduct,  or 
bnsinesB  ability  of  the  receivers,  and  to  vacate 
the  pnceedlngs  wonid  result  in  a  disslpatlop 
uA  waste  of  the  assets,  petitioner  waa  not  en- 
dded  to  a  writ  of  prohibition  for  that  purpose. 

[£d.  Xote.— For  other  cases,  eee  Prohlbitloii^ 
Cent  Dig.  I  62;  Dec  Dig.  ft  13.*] 

i.  Pbohibitior  (I  10*}  —  Becbivebs  —  Vaca- 
Tios  or  Pboceedinob— Want  or  Jubisdio- 

IIOX. 

>Vhere  irreparable  injury  Is  resulting  from 
Ike  aoaDtbotued  appointment  of  a  receiver,  and 
tM  iajaiT  is  a  continuing  one,  and  there  is  no 
I'jtin,  speedy,  and  adequate  remedy  at  law,  a 
irit  of  prohibition,  when  seasonably  sought. 
Day  be  had  aa  a  writ  of  right  to  compel  the  va- 
acoo  of  the  proceedings. 

I  Ed.  Xote.— For  other  cases,  see  Prohibitum, 
Cat  Dis.  I  48;  Dec  Dig.  |  10.*] 

5.  FBOBlBmOIf  (S  13*)— RlQHT  TO  WBIT— NA- 

TUBE  or  Remedt. 
While  a  writ  of  prohibition  Is  a  lejral  rem- 
tij,  it  is  somewhat  similar  to  the  equitable  rem- 
»Jy  by  injunction  against  proceedings  at  law, 
ud.  being  an  extraordinary  remedy,  will  not  be 
i<«:ied  for  the  purpose  of  being  made  an  Instra- 
ztat  of  oppreaslon  or  injustice  or  where  it  will 
esQK  a  leckleas  waste  of  property. 

fEd.  Note.— For  other  cases,  see  ProhiUtloiA 
CeoL  Dig.  f  62;  Dec  Dig.  S  13.*] 

I  Beceivkbb  (S  34*)— APFUOAnon  — Irtbb- 

Where  a  receiver  is  applied  for,  other  cred- 
^*«s  of  the  debtor  may  intervene  and  oppose 
the  appointment  and  appeal  from  an  order  er- 
roonsly  granting  it,  ma  authorised  by  Coda 
Cir.  Froc:  |  963. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
CsL  Dig.  I  62;  Dec  Dig;  1  34.*] 

&  CoxTEUPT  (I  10*)— Impbopee  Lahouaoe  in 

BUETS. 

A  brief  filed  In  the  Supreme  Court  contaln- 
ac  matter  disreapectful  to  tbe  trial  judge  la  a 
Kidempt  of  the  Supreme  Oourt- 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Dig.  if  19-22;  Dec  Dig.  I  10.*] 

S.  CO^TEKPT  (I  10*)— BBIETS— StSIOTUBES  OH 
TXIAI.  CODBT. 

Petitioner  applied  tor  a  writ  of  prohibition 
ii  vacate  receivership  proceedings.  The  receiv- 
'3  Were  appointed  by  the  predecessor  of  the 
jidg?  who  was  sitting  at  the  time  the  writ  of 
Fnbiltition  was  applied  for;  tbe  latter  having 
'Aj  been  called  on  from  time  to  time  without 
«i«ct:on  to  direct  the  receivers  in  the  discharge 
ft  tbeir  dnti^  Petitioner's  counsel  referred  to 
u  order  of  the  judge  directing  the  receivers  to 
deposit  certain  moneys  aa  conditional  security 
ftf  pIaaotlff*s  jodgment  aa  without  precedent  In 
Tmdal  ^T*"*!*  and  an  original  creation  of  the 
Lasaea  eoanty  court,  and  opera  bouffe,  and  also 
rared  that  the  court's  administration  through 
'■^  leceivera  was  a  "most  covetous  and  wholly 
cavarranted  usurpation  of  power."  Petitioner, 
vit^  fall  knowledge  of  tbe  receivership  proceed- 
Ba.  had  nndertaken  to  levy  an  execution  on 
;Mp«ty  in  the  receivers*  hands  without  notice 
^  «r  permiaBioo  of  the  court,  having  declined  to 

OD  the  court's  order  for  a  deposit.  Held, 
it&t  sacli  statements  were  improper,  though 
"-'-awl  waa  jtermitted  to  purge  himself  by  a 


frank  diaavowal  of  anr  intent  to  be  diareapeet- 
ful  to  the  court  or  tnal  judge. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  19-22;  Dec  Dig.  f  10.*1 

AppllcatloB  for  a  writ  of  prohibition  to 
compel  the  Tacatlon  of  an  order  appointing 
receivers  for  a  corporation  and  Betting  aside 
tbe  proceedings  bad  thereunder.  Writ  denied. 

J.  D.  Meredith  and  J.  B.  Landls,  for  ap- 
pellant Pardee  &  Pardee,  for  respondent. 
Ohenejr,  Bfass^  ft  Price,  amid  curiae. 

CHIPMAN,  P.  J.  Prohibition.  Plaintiff 
seeks  tbe  writ  of  this  court  restraining  de- 
fendant from  obstructing  or  nullifying  tbe 
levy  of  execution  issued  out  of  the  superior 
court  of  Placer  county  In  an  action  entitled 
"Tbe  First  National  Bank  of  Auburn,  Plain- 
tUT,  V.  A.  Sfaadboldt  and  B.  L.  Morse,  Copart- 
ners, Defendants,  upon  the  property  of  said 
defendant  last  named  situated  In  Lassen 
county,  or  from  a  sale  thereunder,  or  from 
any  proceedings  under  said  execution;  also, 
that  the  order  of  said  court  commanding  tbe 
release  of  tbe  levy  of  said  execution,  and  for- 
bidding tbe  sale  of  any  of  said  defendant's 
property,  be  vacated  and  set  aside. 

It  is  set  forth  in  tbe  petition  that  plaintiff 
obtained  judgment  against  said  Shadboldt  & 
Morse,  In  the  superior  court  of  Placer  county, 
for  tbe  sum  of  $711.50,  on  June  28,  1900,  and 
on  September  28,  1909,  execution  duly  issued 
out  of  said  court,  directed  to  tbe  sheriff  of 
Lassen  coimty,  commanding  him  to  satisfy 
said  judgment  out  of  the  property  of  tbe  de- 
fendants In  said  Lassen  county;  that  there- 
after, to  wit,  on  October  20,  1009,  tbe  said 
sheriff  levied  said  execution  upon  the  prop- 
erty named  therein  In  accordance  with  In- 
structions given  him  and  gave  notice  that  be 
would  sell  said  property  on  October  29,  1909. 
It  appears  fturther  that,  prior  to  the  com- 
mencement of  said  action  by  plaintiff,  to  wit, 
on  November  27,  1908,  one  T.  P.  Crowder 
commenced  an  action  in  the  superior  court  of 
Lassen  county  against  the  said  Shadboldt  & 
Morse  for  merchandise  sold  and  delivered 
and  for  money  loaned,  amounting  In  all  to 
$672;  that  In  tbe  complaint  In  said  action, 
as  ground  for  tbe  appointment  of  a  receiver 
therein,  it  was  alleged  as  follows : 

"(3)  That  said  defendants  are  also  largely 
Indebted  to  numerous  other  persons,  includ- 
ing a  large  number  of  laborers,  on  account  of 
labor  done  and  supplies  furnished.  That  the 
claims  of  said  laborers  are  all  now  due  and 
payable,  and  the  claims  of  nearly  all  other 
creditors  are  also  past  due.*  That  the  said 
defradants  are  the  owners  of  a  lai^  quan- 
tity of  lumber;  and  also  own  certain  ac- 
counts against  divers  and  sundry  persons  and 
corporations  for  lumber  sold  and  delivered. 
That  the  lumber  owned  by  tbe  defendants  is 
not  In  condition  to  be  marketed  at  present, 
nor  la  there  an  immediate  market  for  the 
same  at  a  fair  price.  That  the  outstanding 
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accoonts  owned  bj  defradants  for  lomber 
Bold  are  not  yet  due  and  collectible  That 
said  defendants  are  not  able  at  tbis  ttme  to 
pay  and  dlsdiarge  tbelr  aald  Ind^tedneaa, 
nor  are  they  able  to  carry  on  their  business 
and  meet  their  said  obligations  within  a  rea- 
sonable time.  That  Tarlons  of  their  credit- 
ors, particularly  the  laborers,  are  In  need  of 
the  moneys  dhe  to  them ;  and  it  Is  probable 
that  If  some  provision  is  not  made  fbr  thtir 
payment  liens  will  be  filed  and  suits  institut- 
ed by  said  laborers,  and  other  creditors  will 
be  forced  to  brli«  actions  for  the  sums  due 
them.  Hiat  a  multiplicity  of  suits  will  re- 
sult, and  the  assets  of  defendants  will  be 
wasted  and  the  proceeds  dissipated  in  costs 
and  expenses  of  litigation.  That  it  Is  for  the 
best  Interests  of  all  the  parties  in  Interest 
and  of  all  of  the  credlton  of  said  d^endants 
that  the  said  business  and  ^perty  eAionld 
be  placed  in  the  hands  and  under  the  control 
of  some  onnpetent  person  or  persons  to  act 
as  receirers  ta  receiver,  to  take  diarge  of 
said  business  and  manage  the  sam^  and  to 
convert  the  assets  of  said  defendants  Into 
money  and  pay  and  discharge  the  dalms  of 
all  creditors  ratably  and  in  conformity  with 
the  provisions  of  law. 

"(4)  That  all  of  the  persons  having  claims 
against  said  defendants  for  labor  and  serv- 
ices performed  and  roidwed  have  agreed  In 
writing  that  th^  will  waive  all  their  rl^ts 
to  file  llms  against  the  lumber  beloni^ng  to 
Bald  defendants,  and  assfflit  to  the  appoint- 
ment of  O.  31.  Doyle  and  T.  P.  Orowder  as 
recovers  for  said  'Long  VaH«y  Sawmill  Com- 
pany.' That  It  Is  the  npressed  desire  of 
nearly  all  other  oredltors  of  defendants  that , 
said  persons  act  as  receivers  In  said  matter. 
That  said  O.  M.  Doyle  and  T.  P:  Orowder  are 
experienced  in  the  sawmill  business,  having 
heretofore  beai  engaged  sucees^Ily  In  said 
business  in  Long  Tall^  as  the  owners  of  the 
mill  and  plant  now  owned  by  defendants. 
That  the  defendants  have  signified  In  writing 
their  consent  tliat  said  O.  H.  D(^le  and  T. 
P.  Growder  be  appointed  as  such  receivers, 
and  this  plaintiff  hereby  consmts  to  such  ap- 
pointment.*' 

And  praying  that  p.  M.  Doyle  and  T.  P. 
Orowder,  plaintiff  in  said  action,  be  appoint- 
ed receivers  therein,  "with  all  the  powers 
given  to  receivers  by  statute  and  the  usnal 
course  and  procedure  of  courts  in  equity,  and 
that  said  receivers  be  required  to  app^  all 
the  mon^B  whl(^  shall  come  to  their  hands 
as  such  to  ttte  payment  of  legal  dalms 
against  said  defendants,  ratably,  and  In  ac- 
cordance with  law,  giving  preference  to  cred- 
itors whose  claims  are  by  law  preferred." 

On  the  same  day,  to  wit,  Novemt)W  27, 
1908,  the  court  made  the  following  order : 

"In  the  Superior  Court,  County  oC  Lassoi, 
State  of  California.  T.  P.  Orowder,  Plaintiff, 
V.  Alexander  ^adboldt  and  Edmrd  L. 
Morse,  Copartners  Doing  Business  Undw  the 
Firm  Name  and  Style  of  the  Xjong  Valley 
Sawmill  Co.,  Defendants.   In  the  above-en- 


titled action  the  plaintiff  having  made  aiH 
plication  to  me  as  Judge  of  said  superior 
court  for  the  appointment  of  O.  M.  Doyle  and 
T.  P.  Orowder  as  receivers  in  said  action,  and 
it  appearing  to  me  from  the  verified  com- 
plaint herein,  and  by  other  evidence,  compe- 
tent and  relevant,  submitted  In  support  of 
said  application :  That  plaintiff  Is  a  creditor 
of'defendants.  and  that  said  action  Is  brought 
to  recover  Judgment  against  said  defendants 
for  the  amount  of  said  indebtedness,  and  to 
subject  the  property  of  defendants  to  the 
payment  thereof ;  that  said  property  of  said 
defendants  is  in  dai^er  of  being  disripated 
and  lost ;  that  it  Is  for  the  best  Interests  of 
the  parties  to  this  action  and  of  all  the  cred- 
itors of  said  d^endants  that  a  receiver  or 
receivers  should  be  appointed  to  take  charge 
of  the  business  and  property  of  defendants; 
that  said  O.  M.  Doyle  and  T.  P.  Orowder  are 
fit  and  proper  persouB  to  be  appointed  such 
receivers;  and  that  the  consent  In  vrriting  of 
the  parties  to  this  action  for  the  appointment 
of  said  persons  as  such  receivers  has  been 
filed  with  the  cleiiE  of  this  court :  Now  there- 
fore it  is  hereby  ordered  that  O.  M.  Doyle 
and  T.  P.  Growder,  be  and  they  are  hereby, 
appoints  receivers  in  this  action,  to  take 
cbaa-ge  of  all  the  property  of  said  defendants, 
upon  tbelr  taking  the  proper  oath  and  execut- 
iDg  an  undertaking  accordhig  to  law  In  the 
sum  of  $2;600  to  the  said  defendants  and  the 
creditors  of  said  defendants.  Dated  this  27th 
day  of  November,  1908.   P.  A.  Kell^,  Judge." 

The  receivers  duly  qualified  on  December 
10,.  1008,  and  entered  upon  the  discharge  of 
thdr  duties  as  such,  took  possession  of  all 
the  property  of  said  defendants  and  have  ever 
since  retained  and  now  have  exdnslve  posses- 
sion thereof.  It  is  further  alleged  that  said 
action,  in  which 'said  receivers  were  ^point- 
ed, has  uever  been  brought  to  trial,  and  that 
petitioner  *'did  not  at  any  time  consent  to 
ratifying  or  approving  the  appointment  of 
said  recovers."  It  Is  farther  ,diown  that  pe- 
titioner, on  September  24,  1900,  applied  by 
motion  in  said  superior  court  of  Lassen  coun- 
ty for  an  order  vacating  Its  order  appointing 
said  receivers,  "upon  the  ground  that  the  said 
court  had  no  Jurisdiction  to  appoint  said  re- 
ceive and  also  for  an  order  discharging 
said  receivers  and  for  other  relief."  Said 
motion  was  noticed  to  be  heard  on  all  the  pa- 
pers and  records  In  the  said  action  bron^t 
in  Placer  county  and  the  records  in  the  case 
In  which  the  receivers  were  appointed  and 
upon  the  aflMavlt  of  O.  W.  Brundage.  cashier 
of  the  Auburn  bank,  petitloiier  here.  In  ad- 
dition to  facts  already  set  forth,  affiant  de- 
poses that  neither  the  firm  of  Shadboldt  9i 
Morse  nor  tbe  members  Individually  have  any 
property  except  that  'In  Lassen  county  now 
in  possession  of  the  receivers,  that  they  are 
solvent,  and  their  assets  exceed  their  liabili- 
ties by  more  than  $3,000.  and  avers  that  the 
receivers  are  not  managing  the  business  to 
the  best  advantage  of  the  creditors  of  said 
Shadboldt  ft  Morse,  but  not  specifying  wher» 
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In  there  liu  been  a.nj  failure  of  duty.  It  Is 
then  set  forth  that  the  Anbom  bank,  on  July 
6,  1909,  obtained  a  Judgment  of  foreclosure 
of  a  chattel  mortgage  against  Sbadboldt  & 
Morse  In  the  Lassen  county  court,  for  the 
sum  of  92,000,  that  the  mortgaged  property 
was  sold  UDder  execution  pursuant  to  said 
Judgment  for  $500,  and  a  deficiency  Judgment 
docketed  for  the  sum  of  $1,903.49,  and  no 
part  of  said  last-named  sum  has  been  paid 
and  Is  unsecured. 

It  appears  from  the  answer  of  defendant 
that  there  was  another  motion  made  by  the 
Auburn  bank  and  heard  at  the  same  time  as 
the  motion  last  above  mentioned,  to  wit,  a 
motion  for  an  order  directing  execution  to  is- 
sue out  of  the  Lassen  county  court  and  di- 
recting the  sherlfT  to  lery  upon  the  property 
of  Sbadboldt  &  Morse  sufficient  to  satisfy  the 
Bald  Judgment  obtained  in  Placer  county  and 
the  aald  deficiency  Judgment.  The  hearing  of 
both  said  motions  was  reopened,  on  motion 
of  the  receivers,  to  permit  them  to  offer  fur- 
f^her  evidence  In  resistance  thereof.  This  or- 
der of  the  court  was  mode  October  29,  1909, 
and  said  motions  of  petitioner  in  said  mat- 
ter have  not  been  set  down  for  hearing,  for 
the  reason,  as  is  averred  by  respondent,  that 
the  alternative  writ  in  this  proceeding  was 
served  upon  him  a  few  days  thereafter,  to 
wit,  November  2d,  and  as  It  involves  a  ques- 
tion of  Jurisdiction,  also  Involved  In  said  mo- 
tions. It  was  deemed  best  to  await  the  deci- 
sion of  this  court.  It  further  appears  from 
the  petition  herein  that  upon  motion  of  the 
receivers,  after  notice  and  hearing,  to  wit, 
on  October  2S,  1909,  the  defendant,  respond- 
ent herein,  made  an  order  directing  the  sher- 
iff to  release  the  property  levied  upon  by  him 
on  said  Placer  county  execution  and  restrain- 
ing him  from  levying  upon  said  property  or  to 
sell  the  same  or  to  execute  any  execution 
thereoD. 

Among  the  facts  not  already  appearing,  the 
answer  sets  forth  the  following:  That  the 
Auburn  bank  is  not  and  never  was  a  party  to 
the  action  In  which  receivers  were  appointed, 
but  that  it  had  actual  notice  and  kuowledge 
of  the  pendency  of  said  action  "shortly  after 
the  27th  day  of  November,  1908,"  the  date  of 
the  order  appointing  the  receivers.  That  on 
the  day  of  the  hearing  of  the  citation  above 
mentioned,  to  wit,  on  October  28,  1909,  direct- 
ing the  sheriff  to  release  the  levy  made  under 
petitioner's  said  Judgment,  the  said  receivers 
offered  to  "deposit  with  the  court  a  sum  of 
money  safflcleot  to  cover  the  full  amount  due 
to  said  bank  under  the  Judgment  upon  which 
said  execution  was  Issued,  said  amount  to  be 
held  by  the  court  as  a  special  fund  out  of 
which  the  amount  of  said  Judgment  shall  be 
paid  in  full  In  case  it  shall  finally  be  deter- 
mined that  said  bank  Is  entitled  thereto," 
but  said  offer  was  rejected  by  counsel  for  the 
Auburn  bank.  That  the  court  nevertheless 
made  such  order,  and  on  Octot)er  29,  1009, 
said  receivers  made  such  deposit  It  further 
appears  that  the  Auburn  bank  obtained  Judg- 


ment in  the  Lassen  county  superior  court  for 
the  foreclosure  of  its  mortgage  on  certain  per- 
sonal property  of  Sbadboldt  &  Morse,  July  6, 
1909,  for  the  sum  of  $2,000.  and  on  that  day 
took  out  ao  ordinary  execution  and  placed  the 
same  in  the  hands  of  the  sheriff,  who  levied 
said  execution  upon  the  property  embraced  in 
the  mortgage  and  sold  the  same,  the  bank  be- 
coming the  purchasers  thereof,  for  the  sum  of 
$500,  and  that  thereafter,  to  wit,  October  4, 
1009,  the  bank  procured  the  issuance  of  an  or- 
der of  sale  in  said  foreclosure  action  and 
placed  the  same  in  the  hands  of  the  sheriff, 
who,  on  the  3d  day  of  November,  1909,  report- 
ed the  sale  of  the  same  property,  the  bank  be- 
coming ttie  purchaser,  for  the  sum  of  $2,496. 
The  return  of  the  sheriff  states:  "Although 
the  said  party,  the  First  National  Bank  of 
Auburn,  took  possession  of  the  said  property 
and  allowed  It  to  be  removed  from  the  place 
of  sale,  they  refuse  to  pay  the  amount  bid  and 
claim  that  they  hold  a  previous  sale  as  the  le- 
gal sale"  It  Is  further  shown  in  the  answer 
that  between  the  dates  of  the  two  said  sales 
the  bank  sold  the  said  property  for  $2,000; 
that  the  bank,  on  September  30.  1909,  caused 
an  execution  to  Issue  on  the  deficiency  Judg- 
ment entered  after  the  first  sale,  for  $1,903.49, 
and  placed  the  same  la  the  hands  of  the  sher- 
iff, and,  since  the  said  resale  of  said  proper- 
ty, bos  given  directions  to  levy  the  same  upon 
the  sum  of  $800  deposited  as  aforesaid  with 
the  court,  and  said  sheriff,  on  November  2, 
1906,  attempted  to  make  such  levy.  It  Is  also 
set  forth  that  since  their  said  appointment 
the  receivers  have,  "under  the  direction  of  the 
court,  taken  cliarge  of  and  conducted  and  car- 
ried on  the  business  of  the  said  defendants 
Sbadboldt  &  Morse ;  have  collected  many  out- 
standing accounts;  have  sold  and  converted 
into  money  considerable  quautities  of  lumber; 
by  authority  of  said  court  have  paid  all  pre- 
ferred tabor  claims;  and  under  like  authority 
have  manufactured  a  large  quantity  of  lum- 
ber, a  considerable  portion  of  which  was  man- 
ufactured to  fill  special  orders  and  has  been 
sold  and  disposed  of,  but  some  of  which  re- 
mains on  hand  and  Is  of  good  merchantable 
quality."  Further  answer  is  made  showing 
faithful  performance  of  duty  by  the  receivers; 
that  they  have  advanced  money  which  has 
not  been  repaid;  that  they  have  received  no 
compensation  thus  far;  that  a  considerable 
quantity  of  lumber  Is  now  piled  at  the  track 
of  the  Western  Pacific  Railroad  Company 
which  can  soon  be  moved  to  market  and  sold 
at  fair  value;  "that.  If  said  receivers  are  per- 
mitted to  continue  to  manage  the  business  of 
said  Sbadboldt  &  Morse,  they  will,  In  a  short 
time,  be  able  to  dispose  of  all  the  property 
now  In  their  hands  at  a  price  proportionate 
to  Its  actual  value,  and  from  the  proceeds 
thereof  pay  ratably  to  the  creditors  of  said 
defendants  a  large  percentage,  if  not  the  en- 
tire amount  of  their  several  claims.  But  de- 
fendant believe  that  If  the  petitioner  herein 
is  permitted  to  satisfy  its  alleged  claims  in 
full  out  of  the  iiroperty  of  uid  defendants  by 
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forced  sale,' there  will  be  comparatively  lit- 
tle, perhaps  nothing,  left  for  other  creditors. 
Wherefore,  defendant  says  that  it  Is  neither 
Just,  fair,  nor  equitable  that  said  petitioner 
should  be  permitted  to  levy  said  executions, 
or  either  of  them,  upon  any  of  the  projwrty 
in  the  hands  of  said  receivers,  but  that  In 
good  conscience  the  petitioner  should  be  paid 
ratably  with  other  creditors.  And  that  there- 
fore the  writ  of  prohibition  prayed  for  ought 
not  to  be  granted.  It  may  be  stated  that  the 
judge  appointing  the  receivers  is  not  the  pres- 
ent Judge  of  the  Lassen  county  superior  court 

We  have  set  forth  the  facts  very  fully,  for 
the  reason  that  it  is  only  through  their  just 
consideration  that  we  are  able  to  reach  what 
appears  to  us  to  be  a  satisfactory  conclusion. 
The  only  ground  upon  which  the  appointment 
could  have  originally  rested  is  that  the  action 
of  Crowder  v.  Shadboldt  &  Morse  was  one  in 
which  "receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  courts  of  equity." 
Subd.  6,  S  664,  Code  Civ.  Proc.  It  was  said 
in  San  Jose  Bank  of  Savings  v.  Bank  of 
Madera,  121  Cal.  543,  54  Pac.  83,  270:  "In 
such  a  case,  involving  merely  legal,  as  distin- 
guished from  equitable,  rights,  the  law  does 
not  authorize  the  appointment  of  a  receiver" 
—citing  Bateman  v.  Superior  Court,  54  Cal. 
285;  Scott  V.  Sierra  Lumber  Co.,  67  Cal.  76,  7 
Pac.  131.  In  Smith  v.  Superior  Court,  »7  Cal. 
3^S,i  an  action  was  brought  against  a  railroad 
company  upon  Its  unsecured  promissory  notes, 
and  the  court  held  the  action  to  be  essential- 
ly one  at  law,  and  is  not  changed  into  a  suit 
In  equity,  in  which  a  receiver  may  be  appoint- 
ed, merely  because  the  complaint  contains  al- 
legations to  the  effect  that  the  company  is  In- 
solvent, and  that  other  creditors  are  threaten- 
ing to  sue  It,  and  that  it  has  no  property  out 
of  which  the  plaintiff  will  be  able  to  satisfy 
any  Judgment  It  may  obtain,  and  that  the  ac- 
tion is  brought  In  behalf  of  the  plaintiff  and 
all  other  creditors  of  the  company  who  are 
willing  to  come  in  as  plaintiffs.  The  court 
held  that  the  appointment  of  a  receiver  In 
snch  a  case  is  unauthorized  and  void,  and 
will  be  annulled  on  certiorari.  If  the  proceed- 
ings are  commenced  in  due  time. 

In  Bateman  v.  Superior  Court,  54  Cal.  288, 
which  was  an  action  In  ejectment,  the  court 
said  that,  "if  it  had  been  intended  to  con- 
fer the  power  to  appoint  an  officer  of  that 
character  (a  receiver)  in  an  action  at  law  for 
the  recovery  of  the  possesslou  of  real  prop- 
erty, it  Is  not  credible  that  the  Legislature 
would  not  have  said  so  In  terms,  since  It 
is  apparent  that  It  was  their  purpose  to 
specify  all  cases,  whether  at  law  or  equity,  In 
which  receivers  could  be  appointed."  We 
must  look  alone  to  section  564,  Code  Civ. 
Proc,  for  authority  to  appoint  a  receiver. 
French  Bank  Case,  53  Cal.  495;  White  v. 
White,  130  Cal.  507,  62  Pac.  1062,  80  Am. 
St.  Rep.  150.  Where  the  court  has  no  au- 
thority to  appoint  a  receiver,  such  authority 
cannot  be  conferred  by  consent  or  stipulation 
of  the  parties.   Baker  t.  Varney,  129  Cal. 

IB  Pac.  m. 


561.  62  Pac.  100,  79  Am.  St  Rep.  140.  See, 
also.  Scott  V.  HotchklsB,  IIS  Cal.  80,  47  Pac. 

45. 

If  the  question  had  properly  come  to  ns 
at  the  inception  of  the  proceedings,  we  should 
have  felt  compelled  to  hold  the  appointment 
unauthorized.  Bat  there  Is  something  more 
to  the  case  as  It  now  stands  than  the  naked 
question  of  power  to  make  the  api>ointm^t 
originally.  The  question  now  is:  Must  we. 
under  the  circumstances  disclosed,  order  a 
revocation  of  the  appointment  regardless  of 
the  probable  disastrous  consequences  to  all 
the  other  creditors,  that  petitioner  may  be 
preferred  to  them  and  be  made  secure  against 
possible  loss?  Must  we  wholly  Ignore  what 
has  happened  since  the  appointment  to  se- 
riously affect  the  relation  of  the  creditors 
generally  to  the  property  of  Shadboldt  ft 
Morse?  Plaintiff  insists  that  the  matters  to 
which  we  are  about  to  call  attention  are 
immaterial  and  In  no  wise  affect  the  question 
of  jurisdiction.  But  they  obtrude  themselves 
upon  our  consideration,  not  as  affecting  that 
question,  but  as  to  whether  we  should  ac- 
cord the  relief  sought — ^whether  plaintiff  is  in 
a  i)08ltion  to  demand  the  writ  as  matter  of 
right. 

It  appears  that  plaintiff  had  knowledge  of 
the  appointment  of  the  receivers  shortly  aft- 
er the  order  was  made.  For  nearly  a  year 
It  made  no  objection  to  the  appointment  and 
took  no  steps  to  call  in  question  either  Its 
legality  or  expediency.  With  knowledge  of 
the  appointment  and  of  the  powers  thereby 
conferred,  It  must  be  charged  with  knowl- 
edge of  the  acts  and  proceedings  of  the  re- 
ceivers, and,  having  failed  to  oppose  or  In 
any  way  obstruct  their  action,  as  such,  we 
must  presume  consent  to  and  acquiescence 
therein.  Plaintiff,  in  Its  brief,  says  that  It 
does  not  challenge  the  good  faith  or  good 
conduct  of  the  receivers,  nor  their  mau.ige- 
ment,  nor  business  ability.  "The  fact,"  sajrs 
plaintiff,  "that  the  lumber  cannot  be  sold  now 
without  being  sold  at  a  loss  In  order  to  sat- 
isfy petitioner's  execution,  does  not  furnish 
light,  but  only  levity,  upou  the  question  and 
the  only  question  in  this  proceeding  Involved, 
I.  e.,  the  jurisdiction  of  the  superior  court 
of  Lassen  county  to  appoint  the  receivers." 
Plaintiff  seems  to  be  obsessed  with  the 
thought  that,  where  a  receiver  has  been  ap- 
pointed In  an  action  at  law,  no  state  of  cir- 
cumstances whatever  to  which  it  has  Itself 
contributed  can  ever  make  prohibition  the 
remedy  to  nullify  the  appolntiiieut— other 
than  a  writ  of  right,  granted  ex  deblto  jus- 
titlEe,  leaving  no  discretion  with  the  court 
Under  circumstances  where  Irreparable  In- 
jury Is  resulting  from  the  unauthorized  ap- 
pointment of  a  receiver  and  the  Injury  Is  a 
continuing  one,  and  there  Is  no  plain,  siieedy, 
or  adequate  remedy  at  law.  and  the  writ  Is 
sought  seasonably,  the  court  should  not  re- 
gard itself  as  clothed  with  discretion,  but 
should  treat  prohibition  as  a  writ  of  right 
Such  was  the  case  of  Uavemcyer  t.  Superior 
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Conrt,  84  CbI.  827.  24  Pac.  121.  10  U  R.  A. 
627,  18  Am.  8t  Rep.  192,  where  tbe  appoint- 
meat  was  stoutly  resisted  before  It  was 
made  and  Its  annulment  was  sought  Imme- 
diately after  It  Issued.  '  In  the  case  giving 
rise  to  the  writ,  the  receiver  was  not  ap- 
pointed 80  much  for  the  purpose  of  man- 
ag^ent  and  control  of  the  defendant's  prop- 
erty  and  to  preserve  it  for  the  stockholders 
and  creditors  as  it  was,  avowedly,  by  way  of 
punishment  and  to  so  scatter  end  dissipate 
the  property  as  to  make  Its  farther  opera- 
tion as  a  sugar  refinery  Impossible.  In  speak- 
ing of  the  writ  of  prohibition  as  an  appro- 
priate remedy  for  the  removal  of  a  receiver 
appointed  by  a  void  order,  when  the  writ 
Is  dire<^ed  to  the  court  appointing  him,  the 
conrt  said  in  the  Havemeyer  Case:  "If  its  ac- 
tion is  not  completed  and  ended,  its  further 
proceedings  may  t>e  stayed,  and.  if  necessary 
for  the  purpose  of  affording  complete  and 
adequate  relief,  what  has  been  done  will  be 
undone."  Such  is  not  the  case  here,  for 
there  Is  no  showing  made  that  it  is  "neces- 
sary for  the  purpose  of  affording  complete 
and  adequate  relief"  that  the  acts  done 
should  be  undone.  The  receivers  in  the  case 
here  were  appointed,  admittedly,  for  the  very 
o^KMlte  purpose  avowed  in  the  Havemeyer 
Case  and,  concededly,  have  faithfully  man- 
aged the  debtors*  property.  For  nearly  a 
year,  without  question  from  plaintiff  or  any 
otlier  creditor,  tb^  have  conducted  the  deb^ 
ors*  business  of  manufacturing  and  selling 
lumber  to  the  best  advautage  for  the  cred- 
itors; they  have  paid  numerous  perferred 
labor  claims;  collected  outstanding  accounts 
due  the  debtors ;  sold  lumber,  paid  expenses, 
and  liave  the  busing  now  about  closed  up, 
with  lumber  piled  at  the  railroad  track  (the 
Western  Pacific)  ready  for  shipment  to  mar- 
ket as  soon  as  traffic  on  that  road  opens, 
soffldent,  as  respondent  shows,  to  nearly,  if 
not  quite,  pay  all  creditors  in  full.  Plaiutlff 
avers  that  the  property  exceeds  the  debts  by 
over  $3,000.  To  annul  and  declare  void  the 
receivership,  after  this  lapse  of  time  of  un- 
questioned administration,  upon  the  theory, 
now  ui^ed  by  plaintiff,  that  it  has  no  valid- 
ity, and  that  all  acts  done  under  it  are  void, 
for  the  sole  purpose  of  enabling  pla{ntlff  by 
Its  executions  to  take  possession  of  and  sell 
the  remaining  property  at  a  time  and  uilder 
conditions  which  would  in  all  probability  lead 
to  a  sacrifice  of  much  of  its  real  value,  we 
think  would  be  unconscionable.  Further- 
more, it  is  not  to  be  supposed  that  the  other 
creditors  would  sit  idly  by  and  witness  the 
snccessfol  conclusion  of  plaintiff's  efforts, 
should  the  writ  issue,  but  would  at  once  re- 
sort to  the  bankrupt  court,  which  weuld  be 
followed  by  a  receivership  not  more  prom- 
ising than  the  one  now  in  operation.  Inevi- 
tably, litigation  would  ensue  growing  out  of 
allied  Illegal  acts  of  the  receivers,  and  the 
wreck  of  the  debtors*  assets  may  well  be 
«oncelTed  as  the  ultimate  outcome.  The  writ 
ot  problbltkm  U  classed  among  legal  reme- 


dies, but  there  are  points  of  similarity  be- 
tween the  remedy  thus  afforded  and  the  rem- 
edy of  courts  of  equity  by  injunction  against 
proceedings  at  law.  Being  an  extraordinary 
remedy,  the  writ  should  not  be  made  the  in- 
strument of  injustice  or  oppression  or  reck- 
less waste  of  property  which  it  Is  its  office 
to  conserve  and  protect  Whether  or  not 
plaintUTs  acqnlescence  .and  long  delay  in 
challenging  the  validity  of  the  appointment 
and  the  proceedings  under  it  amount  to  a 
technical  estoppel  of  which  the  creditors  may 
avail  themselves,  we  think  the  facts  Justify 
us  In  refusing  aid  throng  the  extraordinary 
remedy  of  prohibition. 

There  are  other  inequitable  features  of 
plaintiff's  conduct,  which,  though  plaintiff 
cont^ds  they  are  superfluous  and  immaterial, 
if  not  impertinently  thrust  Into  the  case,  we 
cannot  disregard.  Plaintiff  took  out  an  or- 
dinary execution  on  its  Judgment  of  fore- 
closure, sold  the  mortgaged  property  under 
the  writ,  and  bid  in  the  property  for  $500, 
and  caused  a  deficiency  Jndginent  to  be  en- 
tered for  $1,903.49.  It  later  bad  an  order  of 
sale  Issue  in  the  foreclosure  proceeding  and 
sold  the  same  property.  Itself  again  becoming 
the  purchaser,  for  the  sum  of  $2,406.  It 
afterwards  sold  the  same  property  for  $2,500, 
— a  fact  not  material  except  to  show  that 
plaintiff  got  full  value  for  its  purcdiase.  It 
now  seeks  to  have  execution  enforced  not 
only  for  its  Placer  county  Judgment,  but  the 
deficiency  Judgm^t  of  $1,903.40.  It  cannot 
be  pretended  that  this  is  Just  or  fair ;  but  It 
is  contended  that  It  may  legally  be  worked 
out,  and  must  be,  because  the  writ  must  is- 
sue as  of  right  Invalidating  the  appointment 
of  the  receiver.  .After  plaintiff  had  found 
Its  levy  of  its  execution  on  the  Placer  county 
Judgment  ineffective,  because  the  property 
levied  upon  was  in  the  custody  of  the  court 
through  the  receivers,  it  appeared  in  the  ac- 
tion of  Crowder  v.  Shadboldt  A  Morse  by 
motion  challenging  the  validity  of  the  ap- 
pointment made  by  the  conrt  and  demanding 
Its  annulment.  This  motion  is  still  pending. 
Non  constat  but  it  may  -  be  granted,  and 
plaintiff  thus  obtain  the  relief  by  the  motion 
prayed  for.  It  is  suggested  as  Improbable 
that  it  will  be  granted,  and,  as  there  Is  no  ap- 
peal from  an  order  refusing  to  discharge  a 
receiver,  the  pending  motion  will  furnish  no 
such  speedy,  plain,  or  adequate  remedy  as  is 
contemplated  by  section  11(3,  Code  Civ.  Proc. 
Let  this  be  granted.  There  was,  however,  a 
plain,  speedy,  and  adequate,  remedy  open  to 
plaintiff  when  the  receivers  were  applied  for 
or  when  they  were  aiH>ointed,  by  Intervening 
as  a  creditor  and  making  its^f  a  party  to  the 
action,  thus  placing  itself  in  the  position  to 
appeal  from  the  order  of  appointment,  from 
which  there  Is  an  appeal.  Code  Civ.  Proc.  | 
963.  Plaintiff  makes  no  explanation  of  its 
failure  or  neglect  to  avail  Itself  of  this  rem- 
edy. Its  conduct  In  this  particular,  herein- 
before commented  upon,  would  seem  to  indl- 
I  cate  that  It  held  aloof  In  the  belief  that  the 
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aiq>otaitmeiit  of  recelrm  would  be  to  tlie  ad- 
vantage of  all  concerned.  Itself  Included*  re- 
■erriDg  to  Itself  tbe  right  at  any  time  to 
have  the  proceedings  annulled.  Bat,  whiter- 
er  Its  motive  it  had  knowledge  of  the  ap- 
pointment b^ore  the  receivers  had  entered 
actively  upon  their  duties  or  had  taken  any 
steps  not  easily  retraced  without  causing  the 
mbarrassments  and  complications  vhldi 
must  Inevitably  ensue  should  the  writ  now  be 
granted. 

Zt  may  not  be  amiss  to  note  that  the  trial 
court  has  in  possession  a  sum  sufficient  to 
discbarge  the  Placor  county  Judgment,  and 
to  be  used  for  that  purpose,  paid  in  by  the 
receivers  under  order  of  the  court,  subject 
only  to  the  condition  that  It  should  finally  be 
determined  that  **the  bank  Is  entitled  there- 
to." The  bank  refused  Its  consent  to  this 
order  and  subsequently  attempted  to  levy 
upon  this  mon^  In  satlsftictlon  of  Its  said  de- 
ficiency judgment 

The  case  thus  stands  in  ttils  situation:  So 
tax  as  we  know,  all  the  creditors,  save  plain- 
tiff, virtually  came  Into  the  proceedings,  and 
plaintiff,  by  Its  consent  and  acquleserace^ 
placed  Itself  In  like  attitude  irtiich  it  main- 
tained for  almost  a  year.  After  mnch  busi- 
ness had  been  tramuicted  and  the  alhlrs  of 
the  debtors  dosed  up  to  a  point  where  little 
remains  to  be  done,  plaintiff  comes  in,  Ig- 
noring its  long  acquiescence,  and  would  de- 
stroy equality  and  accomplish  partiality  by 
tiie  overthrow  of  everything  done  on  reliance 
of  Its  implied  ctmsmt  It  seems  to  us  that 
the  maxim,  "He  who  seeks  equity  must  do 
equity,"  finds  appropriate  application. 

Counsel  for  respondent  have  moved  the 
court  to  strike  the  brief  of  petitioner  from 
the  files  for  Its  alleged  "dlsEespectful  and  con- 
temptuous references  to  and  insinuations 
against  the  superior  cburt  of  Lassen  county 
and  the  Judge  thereof,"  whldi,  It  Is  claimed, 
also  constitute  contempt  of  this  court.  The 
Suprane  Court  has  held  that  a  brief  filed  in 
that  court  containing  matter  manifestly  dis- 
respectful towards  the  trial  Judge  is  to  be 
deemed  contempt  of  the  appellate  court. 
Friedlander  v.  Sumner  G.  &  S.  M.  Co.,  61 
Cal.  lie;  Sears  v.  Starblrd,  7S  CaL  91.  16 
Pac.  531,  7  Am.  St  Rep.  123. 

In  their  brief  counsel  for  plaintiff,  refer- 
ring to  the  order  of  the  court  directing  the 
receivers  to  deposit  certain  money  as  condi- 
tional security  for  plaintiff's  Placer  county 
judgment,  spoke  of  the  procedore  as  without 
"precedent  in  Judicial  annals;  It  is  an  orig- 
inal creation  of  the  Lassen  county  court.  It 
Is  opera  bouffe."  Again,  a  portion  of  re- 
spondents' answer  Is  referred  to  as  "a  gratu- 
itous recitation  of  a  tale  of  woe  that  might 
elicit  sympathy  somewhere,  somehow,  some- 
time, save  In  a  court  of  Justice."  Again,  the 
answer  Is  referred  to  as  containing  a  "galaxy 
of  grievances"  and  as  "an  Imposition  upon  the 
patience  and  credulity  of  a  court"  Again, 
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"the  appointment  of  the  recelveEB  by  that 
court  and  tbe  tenadoua  retention  of  the  cus- 
tody ot  the  dtf  endants^  property  by  the  court 
and  the  administration  of  It  by  and  through 
tbe  reofdvers,  seems,  to  put  it  mildly,  a  most 
covetous  and  wholly  unwarranted  usurpation 
of  power."  Upon  fala  admission  to  the  bar» 
every  person  is  required  by  law  to  take  an 
oath  to  "faithfully  discharge  the  duties  of  an 
attorney  and  counselor."  Code  Civ.  Proc.  | 
27a  And,  among  sudi  duties,  the  statute 
prescribes  the  fidlowlng:  *^  malntein  th» 
respect  due^o  the  courts  of  Justice  and  Ju- 
dicial officers."  Code  Civ.  Proa  I  282.  Be- 
calling  the  fact  that  when  tbe  present  Judge 
of  the  Lassen  county  court  took  office  in  Jan- 
uary, 1909,  he  found  the  receivership  in  op- 
eration, and  was,  with  idalntlfCs  acquies- 
cence, called  upon  from  time  to  time,  without 
objection  from  any  one,  to  direct  the  recov- 
ers In  the  discharge  of  their  dutlee  for  many 
months ;  and  'when  It  Is  recalled  that  plain- 
tiff, with  full  knowIe<^  of  the  proceedings, 
undertook  to  levy  execution  on  propwty  In 
the  hands  of  the  recovers  ^thout  notice  to 
or  permis^on  of  the  court— It  becranee  ap- 
parent that  tbe  references  mode  by  counsel 
to  the  action  of  the  court  are  gratuitous  and 
are  without  the  slightest  warrant  or  Justifica- 
tion. Under  the  circumstances,  to  say  that 
the  action  of  the  court  was  "a  most  covetous 
and  wholly  unwarranted  usnxpation  of  pow- 
er," and  to  charactertee  It  also  as  "opera 
bouffe,"  we  r^ard  as  highly  disrespectful  to 
the  court  and  the  Judge,  and.  but  for  the  ap- 
parently frank  disavowal  of  any  Intention 
to  be  disrespectful  and  the  expressions  by 
counsel  of  sincere  respect  for  the  trial  Judge, 
we  should  feel  disinclined  to  treat  tbe  offense 
as  venial.  We,  however,  felt  ourselves  com- 
pelled to  take  notice  of  the  matter  that  coun- 
sel might  not  aBSuine  this  court  to  be  Indif- 
ferent to  tbe  observance  of  the  amenities  and 
courtesies  which  should  characterlM  the  con- 
duct of  both  bench  and  bar  toward  each  other* 
The  writ  is  dented. 

We  concur:  HABT,  X;  BUBNBTT,  J. 


WILSON  V.  CRABTREE  et  al.    (Civ.  765.) 

(Court  of  Appeal,  First  District,  California. 
Jan.  8,  1910.) 

Pbincipai.  Awn  Agent  (J  69*)  —  Acts  or 
Aoent^Adversb  Claius. 

Decedent,  who  was  tbe  owner  of  certain 
corporate  stock,  bein^  about  to  go  to  Europe, 
appointed  bis  sister  his  agent,  and  deposited  to 
ber  credit  $5,000  to  Day  aBsessmenta  on  the 
stock,  if  any.  While  decedent  was  abroad  the 
sister  paid  out  of  the  money  so  deposited  aboat 
$3,735  in  BsseesmentB,  collected  dividends  on 
other  stock  owned  by  decedent,  but  failed  to 
pay  a  later  assessment  and  purchased  the  stock 
at  a  delinquent  sale  in  her  own  right  tor  $10l 
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Held,  that  «he  coald  not  set  np  title  to  the 
stock  in  herself  a>  against  her  brother's  estate. 

[Ed.  Note. — For  other  cases,  see  Principal 
snd  Agent,  Cent.  Dig.  if  lSO-145;  De&  Dig.  8 

e».«i 

Appeal  from  Bupetlor  Court,  Uarln  Coun- 
ty; TbOB.  J.  Lennon,  Judge. 

Action  by  Edgar  M.  Wilson  against  Lotta 
Crabtree  and  otbers  and  against  Sophia  C. 
Uresey,  as  administratrix  with  the  will  an- 
nexed of  Edwin  Fretwell,  deceased.  From 
a  Judgment  finding  the  decedent  to  be  the 
owner  of  the  property  in  controversy  and 
from  an  order  denying  a  motion  for  a  new 
trial,  filed  by  defendant  Llvesey,  she  appeals. 
Affirmed. 

B.  B.  Martlnelll,  for  apiKllant:  '  Pow^  & 
Dow,  for  respondent  Wilson.  Jotan  Flour* 
noy,  for  respondent  Crabtree.  Barclay^  Hen- 
ley, Ferry  ft  Elrans,  for  respondent  Fret- 
wfeU.  Joe.  K.  Havklns,  for  respondent  Saw- 
yer. 

COOPER,  P.  J.  This  action  was  brought 
to  determine  the  ownership  of  747  shares  of 
the  capital  stock  of  the  Belvedere  T^nnd  Com- 
pany, a  corporation.  The  court  found  the 
title  to  the  said  stocic  to  be  in  the  estate  of 
Edwin  Fretwell,  deceased,  and  that  the  said 
estate  at  the  times  named  In  the  complaint 
was  and  Is  the  owner  of  the  said  stock,  sub- 
ject to  the  lien  of  the  plaintiff  Wilson  there- 
on for  the  sum  of  $9,790,  besides  interest  for 
moneys  advanced  by  said  Wilson  npon  said 
stock,  the  stock  being  pledged  to  him  as  se- 
curity for  said  advances.  Defendant  Sophia 
C.  lilvesey  has  appealed  from  the  judgment 
and  from  the  order  denying  her  motion  for  a 
new  trial,  upon  the  sole  ground  and  conten- 
tion that  the  evidence  Is  Insufficient  to  sup- 
port the  finding  of  the  court  as  to  the  owner- 
ship of  the  stock.  We  have  carefully  ex- 
amined the  evidence,  and  we  not  only  find  It 
sufficient,  but  we  cannot  see  how  the  court 
could  have  arrived  at  any  different  conclu- 
sion therefrom. 

The  appellant,  at  the  time  she  claims  to 
hare  purchased  the  stock  for  a  delinquent 
assessment  In  her  own  right  for  herself  for 
the  sum  of  $10,  had  been  the  agent  of  her 
sister,  Mrs.  Fretwell,  and  of  Edwin  Fret- 
well In  hia  lifetime,  while  they  were  abroad 
during  the  last  Illness  of  Edwin  Fretwell. 
Prior  to  the  departure  of  deceased  and  bis 
wife  for  Europe  the  evidence  shows  that 
deceased  was  the  owner  of  the  stock  and 
deposited  over  $5,000  to  the  credit  of  appel- 
lant In  a  bank  in  San  Francisco,  which  she 
drew  for  her  own  purposes  and  for  the  pur- 
pose of  paying  assessments  upon  this  stock. 
She  paid  assessments  npon  It  out  of  the 
moneys  so  deposited  amounting  to  $3,735. 
She  collected  the  dividends  on  other  stock 
owned  by  deceased,  and  paid  a  third  assess- 
ment npon  this  stock.    When  Edwin  Fret- 


well died  abroad  the  appellant,  at  the  re- 
quest of  her  sister,  was  appointed  adminis- 
tratrix with  the  will  annexed  of  the  estate. 
It  Is  clear  that  she  had  no  right  under  the 
circumstances  to  purchase  the  stock  at  de- 
linquent sale  and  iet  up  title  In  herself. 
The  Judgment  and  order  are  affirmed. 

We  concur:   HALL,  J.;  EBBBIGAN,  J. 


BETTENS  V.  HOOVER.   (Civ.  -678.) 

(Court  of  Appeal,  First  District.  Galifomia. 
Dec.  80,  1909.  Rehearing  Denied  Jan.  27» 
1910:  Denied  by  Su^me  Court  Feb.  28» 
1910.) 

1.  Landlobd  and  Tenant  (8  291*)~Tebmi- 
NATiON  OB-  Tbem— Holding  Oveb— Neces- 
siTT  OP  Notice, 

The  three  days'  notice  in  writlnst,  required 
to  be  given  to  the  tenant  by  Code  Civ.  Proc.  ( 
1161,  Bubd.  2,  when  he  continues  in  possession 
without  the  landlord's  permission  after  default 
!n  payment  of  rent,  is  cot  necessary,  in  order 
to  oring  unlawful  detainer,  where  the  tenant 
holds  over  without  the  landlord's  consent  aft- 
er tenninatfon  of  his  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  1 1218;  Dec.  Dig.  |  291.*] 

2.  Landlobd  ano  Tenant  (§  291*)— Unlaw- 
PUL  Detaineb  —  Actions  —  Parties  Plain - 

TIFF. 

In  an  action  for  unlawful  detainer  by  the 
assif^ee  of  the  lessor  against  the  lessor's  ten- 
ant for  holding  over  after  his  term,  neither  the 
original  lessor  nor  the  assignee's  subsequent 
lessee  were  necessary  parties  plaintiff. 

[Ed.  Note. — ^For  other  casea,  see  lAodlord  and 
^nant,  Cent.  Dig.  H  1220229;  Dec  Dig.  { 

3.  Landlobd  and  Tknaitt  (%  86*)— Benewax. 

— BXEBOISE  OF  QPnON— ETPECT. 

Where  a  lease  dvea  the  lessee  the  option 
to  renew  for  a  stated  term  at  the  same  rental, 
timely  notice  of  election  to  renew  extends  the 
term. 

[Ed.  Note. — For  other  eases,  see  Landlord  and 
Tenant,  Gent.  Dig.  |  272 ;  Dec.  Dig.  S  96.*} 

4.  Lardiabd  and  Tenant  (|  86*)— Rbrbwai, 
— Waives  op  Eight. 

While,  where  the  lease  gave  the  lessee  the 
option  to  renew,  and  to  pay  as  high  a  rent  as 
was  offered  by  other  parties,  the  lessor  should, 
after  receiving  notice  of  the  exercise  of  the  op* 
tion,  give  the  lessee  notice  of  any  offer  from  oth- 
ers so  that  he  might  make  an  equal  offer,  the 
lessee,  by  refusing  to  make  aa  offer  equal  to 
that  which  he  was  neCified  was  made  by  an- 
other, repudiated  his  general  offer  to  renew  un- 
der the  option  and  terminated  his  rights  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  IMg.  Si  270-275;  Dec.  Dig.  f  86.*] 

5.  Landlobd  and  Tenant  (J  291*)— Unlaw- 
ful DETAiNEB—AcnoKB— Allegations  of 
Complaint. 

The  complaint  in  an  action  of  unlawful 
detainer,  alleged  defendant's  holding  under  a 
lease  which  gave  him  the  option  to  renew  for  a 
two  year  period  if  he  paid  as  high  a  rent  as 
was  offered  by  othem  and  further  alleged  that 
defendant  notified  plaintiff  of  the  exercise  of  his 
option,  and  that  another  offered  plaintiff  a 
higher  rent  which  was  the  reasonable  rental 
value  of  the  property,  of  which  offer  plaintiff  no- 
tified defendant.   BeM,  under  the  allegations  of 
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the  complaint,  that  It  muBt  be  aMumed  that  the 
offer  to  ptlaintlff  bj  such  other  was  made  in 
good  faith,  and  not  to  defeat  defendant's  option 
to  renew. 

[Ed.  Mote.— For  other  cmjkm,  see  Landlord  and 
Tenant,  Cent  IMg.  H  1288^  1289;  Dec.  Dig.  | 
291.*] 

a  Appeal  and  Ebbob  (5  096*)— Findings— 

C0NCI,nSIVBNBS8. 

Where  Impartial  minds  may  draw  differ- 
ent conclusions  from  the  eTidence,  though  it  is 
not  conflicting,  the  trial  conrt's  findings  there- 
from will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fl  390&-3911 ;  Dec.  Dig.  { 
996.*] 

7.  Lardiabd  and  Tenant  ({  291*)— Unuw- 

rUL  DeTAINEB— SUTFICIBNOT  OF  DVIDBNCE. 
In  an  action  of  unlawful  detainer  for  hold- 
\  lug  over  after  the  term  under  a  lease  which 
gave  the  lessee  an  option  to  renew  upon  paying 
a  rent  equal  to  that  offered  by  others,  evidence 
keld  to  snataln  a  finding  that  an  offer  made  to 
plaintiff  by  another,  and  accepted,  was  made  in 
good  faith,  so  as  to  require  tiie  lessee  to  make 
an  equal  offer  to  be  entitled  to  renew. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  Dec  Dig.  S  291.*] 

8.  Landlobd  and  Tenant  (S  291*)— Unlaw- 
rnL  Dbtaineb— BuBDEN  or  Fboof— Affibu- 

ATIVI  HATTEB. 

In  an  action  of  unlawful  detainer  for  hold- 
ing over  after  the  term,  under  a  lease  which 
gave  defendant  the  option  to  renew  at  a  rent 
equal  to  that  offered  by  others,  a  defense  that 
an  alleged  offer  to  the  lessor  by  another  was 
not  made  in  good  fblth,  but  mere[r  to  defeat  de- 
fendant's ri^t  to  renew  at  the  old  rent,  was  af- 
flrmative  matter  which  defendant  must  prove. 

[Ed.  Note.r-For  other  cbbm,  see  landlord  and 
Tenant  Cent  Dig.  1 1246;  Dea  Dig.  |  291.*] 

Appeal  from  Superior  Court  Santa  Clara 
County;  Jobn  B.  Richards,  Judge. 

Action  by  Albert  Bettens  against  S.  M. 
HooTer.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Nicbolas  Bowden,  for  appellant  G.  T. 
Bird  (Gbarlea  Clark,  of  connael),  for  respoud- 
ent 

HALL,  X  This  1b  an  action  In  nnlawfal 
detainer.  Plaintiff  recovered  judgment  for 
tbe  posseSBlon  of  the  premises  and  damages, 
and  defendant  has  appealed  from  the  Judg- 
ment and  from  the  order  denying  his  moUon 
for  a  new  trial.  * 

Defendant  la  the  assignee  of  the  original 
lessee;  and  plaintiff,  by  virtue  of  a  lease 
(which  Inclndea  the  property  sued  for)  from 
the  owners  of  tbe  property,  to  plaintiff,  for 
a  term  of  nine  years,  has  succeeded  to  the 
rights  of  the  original  lessors.  Hereafter  in 
this  opinion  we  shall  designate  the  lease  un- 
der which  defendant  claims  aa  the  "Hoover 
lease." 

The  first  point  relied  upon  by  appellant  la 
that  the  complaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action.  The 
complaint  does  not  attempt  to  state  a  cause 
of  action  for  unlawful  detainer  by  a  lessee 
after  default  in  tbe  payment  of  rent,  but  is 


framed  upon  the  theory  tiutt  defendant  is 
holding  orer,  without  the  eonsoit  of  the 
landlord,  aftw  the  termination  of  his  term. 
In  Buch  a  case  the  three  dayi^  notice,  provld- 
ed  for  in  subdiTlrion  2  of  section  1161,  Code 
CiT.  Proc.,  is  not  required.  Earl  Ordiard 
Go.  T.  Fara,  138  CaL  78,  70  Pac.  107S.  The 
Hoover  lease  Is  set  out  in  tbe  oomplahit  The 
original  term  thraeof  expired  on  the  last  day 
of  February,  1908,  but  the  lease  contains  this 
prorlslon:  "And  it  is  further  agreed  by  the 
parties  hereto  that  the  parties  of  tbe  second 
part  are  to  have  the  privilege  of  leasing  the 
within  desaibed  premises  for  a  period  of 
two  years,  from  the  expiration  of  the  present 
lease,  provided  that  they  pay  as  hli^  a  rent 
as  is  offered  by  other  partlea."  It  is  alleged 
in  the  complaint  that  on  tbe  SSSth  day  of  Feb- 
ruary. 190S,  defendant  served  upon  plaintiff 
the  following  written  notice:  "Notice  Is  here- 
by givQn  that  the  undersigned,  8.  M.  Hoover, 
wishes  and'  intends  to  exercise  the  option 
and  privily  of  leasing  the  premises,  real 
property  and  Improvements  thereon,  herein- 
af t«  particularly  described  for  a  period  of 
two  years  from  and  after  the  29th  day  of 
February,  1908,  and  aald  B.  Hoover  now 
elects  to  exercise,  and  h^eby  exercises,  said 
option  and  privilege^  by,  under,  pursuant  to 
and  In  accordance  with  the  ternu  and  condi- 
tions of  that  certain  lease  executed,"  eta 
Here  the  Hoover  lease  is  identified  and  the 
premises  described.  It  further  appears  from 
the  complaint  that  on  the  27th  day  of  Febru- 
ary. 1908,  one  S.  F.  Hatcher  offered  in  writ- 
ing to  lease  from  tbe  plaintiff  the  iffemlaea 
In  suit,  for  the  period  of  two  years  from  and 
after  tbe  28th  day  of  February,  190a  at  the 
monthly  rental  of  ^iM^  and  that  thereafter, 
on  the  28th  day  of  February,  plaintiff  in 
writing  notified  defmdant  of  such  t^er,  and 
that  unless  be  (defendant)  elect  to  make  an 
offer  oQual  thereto,  plaintiff  would  accept 
Hatcher's  offer,  and  execute  a  lease  to  him 
at  such  rent  tta  8al<l  term.  Dtfendant  made 
no  other  offer  ot  attempt  ta  exercise  the  op- 
tion given  in  his  lease.  Thereafter,  on  March 
3, 1008.  plaintiff  leased  the  premises  to  Hatch- 
er for  two  years  from  the  let  day  of  Uarch, 
lOOS.  at  a  rental  of  $250  per  month  condi- 
tioned on  possession  thereof.  Prompt  notice 
of  tbiB  lease  was  given  defendant  and  de- 
mand made  upon  iiim  for  possession,  which 
was  refused.  The  monthly  value  of  tbe  rents 
of  said  premises  la  alleged  to  be  $230. 

Defendant  demurred  to  the  complaint  up- 
on the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  also  npon  the  ground  of  defect  of 
parties,  in  that  neltber  the  original  lessors 
nor  Hatcher  were  Joined  as  parties  plaintiff. 
Appellant  gives  no  reason  In  his  brief  why 
the  original  lessors  shoitid  have  Joined  In  the 
action,  and  we  see  none.  Neither  does  any 
reason  appear  why  -Hatcher  was  a  necessary 
party  plaintiff.  The  lease  to  talm  is  condl- 
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ttonal  npon  hlB  being  glYta  vosBession,  and 
the  complaint  alleges  l£at  tblB  baa  not  been 
dime.  Appellant  cointends  that  it  does  not 
appear  from  the  complaint  tiiat  defendant's 
term  has  terminated.  Thla  contrition  la  baa- 
ed np(m  the  theory  that  the  notice  of  election 
to  exercise  the  opUon  provided  for  in  the 
Hoorer  lease  had  the  effect  to  extend  appel- 
lant's term  fi>r  the  period  of  two.years.  His 
contention  Is  that  the  notice  of  the  ezerdse 
of  the  option  effected  a  renewal  of  the  lease 
for  a  period  of  two  years,  which  obligated 
the  appellant  to  pay  the  amount  of  $250  If 
the  offer  of  Hatcher  was  bona  fide,  and,  if 
snch  ottet  was  not  bona  fld^  that  it  obligat- 
ed him  to  pay  the  sum  provided  for  In  the 
original  term  ($80  per  month),  as  no  other  of- 
fers appear  to  have  been  made  to  plaintiff. 
Where  a  lease  gives  to  the  lessee  the  option 
of  a  renewal  for  a  given  term  at  the  same 
rwtal,  undoubtedly  a  notice  of  election  given 
in  time  is  sufficient  to  extend  the  term.  An- 
drews V.  Marshall  Creamery  Co.,  118  Iowa, 
595,  92  N.  W.  706,  60  L.  R.  A.  390.  96  Am.  St 
Bepb  412;  Swhig  MUes,  12  Tex.  Civ.  App. 
19, 83  a.  W.  238;  Wiener  v.  Qraff,  7  Gal.  App. 
S80;  05  Pac.  167.  Bnt  in  the  Hoover  lease  the 
rental  was  not  fixed,  but  was  to  be  deter^ 
mined  by  wbat  others  might  offer.  It  con- 
templated the  mafeUig  of  a  new  lease  after 
snch  offer  had  been  made  and  the  rent  agreed 
upon.  The  language  Is:  **And  it  is  further 
agreed  by  the  parties  hereto  that  the  parties 
of  the  second  part  are  to  have  the  privilege  of 
leasing  the  within  described  premises  for  a 
period  of  two  years  from  the  expiration  of 
the  present  lease,  provided  that  they  pay  as 
high  a  rent  as  Is  offered  by  other  parties." 
We  think  a  proper  construction  of  this  provi- 
sion aa  well  as  fair  dealing  required  that, 
after  the  giving  of  the  general  notice  of  the 
exercise  of  the  option  by  the  leasee,  the  land- 
lord ^ould  give  notice  to  the  lessee  of  any 
offer  that  he  had  received  for  the  premises, 
to  the  end  that  the  lessee  might  make  an 
equal  offer,  which,  under  the  provisions  of 
the  original  lease,  would  entitle  him  to  a  new 
lease  for  two  years  at  the  rental  thus  agreed 
upon.  The  plaintiff,  before  the  expiration  of 
appellant's  original  term,  gave  notice  of  the 
offer  that  he  had  received,  and  demanded  of 
tbe  appellant  that  he  make  an  equal  offer, 
which  he  refused  to  do.  Assuming  the  Hatch- 
er offer  to  be  bona  llde  and  made  In-  good 
faith,  the  refusal  of  the  appellant  to  make  an 
equal  offer  terminated  his  right  under  the 
option.  It  was  in  effect  a  repudiation  of  his 
flrBt  offer,  and  terminated  hia  rights  there- 
under. Main  St,  etc.,  v.  L.  A.  Traction  Co., 
120  Cal.  801,  ei  Pac.  937.  Upon  the  face  of 
the  complaint  we  must  assume  the  Hatcher 
offer  to  be  bona  fide  and  In  good  faith,  es- 
pecially as  It  Is  alleged,  and  confessed  by  de- 
murrer, that  the  amount  thus  offered  is  the 
reasonable  value  of  the  rental.  Tbe  Hoover 
lease  iu  substance  provided  that  the  leasee 
should  have  the  first  refusal  of  a  new  lease 
for  two  years  at  such  rental  as  might  be  of- 


fwed  by  others.  Notwithstanding  tbe  gen- 
eral notice  of  the  exerdsa  of  the  option,  it 
Is  plain  from  the  auctions  of  the  complaint 
that  appellant  declined  to  take  a  new  lease  at 
the  rental  offered  by  Hatcher.  The  courtdid 
not  err  in  overruling  the  demurrer. 

As  to  tba  action  of  the  court  in  refusing  to 
strike  out  certain  matter  from  the  complaint, 
appellant  simply  states  that -these  matters 
are  surplusage,  irrelevant,  redundant  and 
state  conclusions  of  law.  As  to  most  of  the 
matters  we  ue  unable  to  determine  what 
they  are  from  the  record  before  us.  The  mo- 
tion referred  to  them  by  Ihies  and  pages  of 
the  filed  documents.  The  Ihies  and  pages  do 
not  appear  to  be  the  same  In  the  printed 
transcript  We  are  thus  with  few  eccc^tlons 
unable  to  identify  the  matta  refuted  to  In 
tbe  motion.  As  to  sudi  as  we  can  identify, 
we  find  no  prejudicial  wror,  if  error  at  aU, 
In  the  action  of  the  court 

Appellant  in  his  answer  set  up  that  the  of- 
fer of  Hatcher  was  not  made  or  accepted  in 
good  faith,  but  was  made  for  the  purpose  of 
defrauding  defendant  The  court,  however, 
found  that  "the  bid  of  said  S.  P.  Hatcher  was 
not  made  f<»r  the  purpose  of  defrauding  the 
defendant  Hoover,  but  was  made  and  accept- 
ed in  good  fialth  both  by  plaintiff  and  said 
S.  P.  Hatcher."  This  finding,  as  well  as  some 
others  depending  npon  It  are  attacked  as  not 
supported  by  the  evidence.  Tb^  is  but  lit- 
tie,  if  any,  conflict  in  the  evidence^  What  in- 
ferences should  the  court  have  drawn  from 
the  substantially  uncontradicted  evidence  is 
really  the  question  presented  by  the  record. 
We  have  examined  the  evidence  with  care, 
and  are  free  to  say  that  If  the  court  had 
found  that  the  offer  of  Hatcher  was  not  made 
and  accepted  In  good  faith,  bnt  for  the  pur> 
pose  of  defrauding  defendant  we  would 
have  sustained  such  finding.  But  from  this 
It  does  not  follow  that  we  are  not  obliged  to 
sustain  the  finding  made.  Where  fair  and 
Impartial  minds  may  draw,  different  conclu- 
sions from  the  evidence,  though  there  be  no 
conflict  In  the  testimony.  It  is  a  case  for  the 
Jury  or  trial  court  to  decide,  Eelly  v.  Brown, 
8  Pac.  38. 

Bettens  and  Hatcher  were  both  witnesses, 
and  testified  to  the  offer  made  by  Hatcher  to 
Bettens  of  $260  per  month  for  the  premises 
in  suit  The  offer  was  In  writing.  Subse* 
quently,  after  the  expiration  of  the  original 
term  of  the  Hoover  lease,  Bettens  executed 
to  Hatcher  a  written  lease,  whereby  Hatcher 
bound  himself  to  pay  tbe  rent  reserved  for 
the  period  of  two  years,  and  gave  his  check 
for  the  sum  of  f250  for  the  first  month's 
rental.  No  attempt  was  made  upon  cross-ex. 
amlnatlon  to  show  that  Hatcher  had  been  re- 
quested by  Bettens  or  any  one  else  to  make 
the  offer.  It  was  only  shown  upon  the  cross- 
examination  of  Hatcher  that  before  making 
the  written  oB&e  he  had  conferred  with  Bet' 
tens.  No  question  was  asked  him  as  to  his 
purpose  or  object  In  renting  the  premises. 
On  the  other  hand,  the  court  found  that  the 
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rental  Talue  of  tbe  premises  was  bat  flSO 
per  month.  It  Is  clear  that  Bettens  was  anx- 
lotiB  to  get  rid  of  the  Hoover  lease  and  the 
tenancy  tberennder,  and  prohably  had  a 
strong  motlre  therefor.  His  lease  compelled 
htm  to  make  valuable  Improvements  with- 
in one  year.  He  desired  and  Intended  to 
build  upon  the  premises  as  soon  as  he  could 
get  Hoover  out,  and  made  statements  to  that 
effect  before  tbe  expiration  of  the.  Hoover 
lease,  and  snbseqoratly  stated  to  several  per- 
sons that  he  would  soon  have  Hoover  out 
These  facts  certainly  raise  a  strong  suspicion 
that  the  offer  by  Hatcher  was  procured  by 
Bettens,  and  was  not  made  in  good  faith  or 
with  any  intent  or  expectation  that  the  lease 
made  in  pursuance  thereof  would  be  enforced 
or  carried  out.  We  are  not  prepared  to  say, 
however,  that  tbe  court  upon  this  evidence 
was  obliged  to  so  find.  The  matter  pleaded 
was  afflrmative  matter,  to  be  proved  by  d»- 
f«idant 

Tbe  judgment  and  order  must  be  affirmed, 
and  It  Is  BO  ordered. 


We  concur: 
GAN,  J. 


COOPER,  P.  J.;  EEBRt- 


FISHER  V.  WESTERN  FUSE  &  EXPLO- 
SIVES CO.   {Civ.  872.) 

(Court  of  Appeal.  Third  District,  California. 
Dee.  27,  1900.) 

1,  Apfkal  awd  Esbob  (S  628*)  —  Record  — 

TbaNSCBXPT— TlHK  TO  FiLS. 

Appeal  will  not  be  dismissed  because  the 
transcrLpt  was  not  filed  in  time,  where  It  was 
aied  agreeably  to  stipulation. 

[Ed.  Motb— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  I  2756;  Dec.  Dig.  1  628.*] 

2.  New  Tbul  (5  131*)— DBSTBucrriOR  of  Bill 
or  Exception  B— Statutes. 

Act  March  23,  1907  (St.  1907,  c.  537)  SS 
1,  2,  givlDg  the  trial  court  power  in  its  discre- 
tion'to  grant  a  new  trial,  regardless  of  error, 
when  any  proposed  bill  of  exceptions  or  state- 
ment of  the  case  on  motion  for  new  trial  is  de- 
stroyed by  coaflagratiOD  or  public  calamity,  and 
it  is  deemed  Impossible  by  the  court  to  restore 
the  proceedings  and  settle  a  bill  of  exceptions  or 
statement  of  tbe  case,  so  the  court  may  review 
the  judgment,  has  no  application  where  it  ap- 
pears  that  all  tbe  pleadings,  papers,  records, 
etc,  in  the  action  are  in  the  office  of  the  county 
clerk,  and  that  the  court  reporter  has  made  a 
copy  of  tbe  transcript,  and  copies  of  all  tbese 
papers  and  records  bave  been  made,  so  as  to  en- 
able the  party  moving  for  a  new  trial  to  prepare 
a  statement  of  the  case. 

[EM.  Note.— For  other  cun,  see  Mew  Trial, 
Cent  Dig.  i  263 ;  Dec.  Dig.  1  1^.*] 

8.  Appeal  ahd  Ebbob  (|  648*)— Ricobd— Bill 

OF  Exceptions. 

An  order  denying  a  motion  for  new  trial 
cannot  be  reviewed  where  there  is  no  bill  of  ex- 
ceptions bringing  up  tbe  proceedings,  on  which 
the  order  was  made,  and,  although  Act  March 
23.  1907  (St.  1907,  c.  537)  fi  1,  provides  tbst  in 
t-ertsin  esses  no  bill  of  exceptions  is  necessary 
in  support  of  a  motion  for  new  trial,  but  the 
motion  may  be  heard,  upon  affidavit  or  otlter- 
wiM,  in  order  to  review  on  appeal  the  action  of 


the  court  on  tbe  motion,  the  proceedings  dolr 
authenticated  should  lie  bronght  up  under  the- 
same  rule  as  in  other  cases,  so  that  the  evi- 
dence and  proceedings  upon  which  the  trial  court 
acted  will  be  before  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  anA 
Error,  Cent  Dig.  S  2439 ;  Dec.  Dig.  1 64&*] 

4.  Appeal  and  Ebbob  (S  653*)  —  Review — 
Bill  of  Exceptions— Settleuent  of. 

An  appeal  from  an  order  dismissing  the- 
proceedings  for  a  settlement  of  a  bill  of  excep- 
tiODS  will  be  dismissed  where  not  supported  by 
a  bill  of  exceptions,  au^entlcated  as  required 
by  rale  29  (78  Pac  lil),  but  only  by  tbe  tran- 
script showing  that  no  bill  of  exceptions  was 
settled,  and  Which  does  not  purport  to  embrace 
all  the  evidence,  and,  so  far  as  shown  by  the 
evidence.  It  cannot  be  said  that  the  court  abused 
its  discretion  in  granting  the  motion  to  dismiss. 

[EA,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2401;  Dec.  Dig.  |  C53.*] 

5,  Appeal  and  Ebbob  (S  634*)— Record— Dis- 
missal OF  Appeal. 

Where  the  record  is  so  faulty  that  no  re* 
view  of  tbe  trial  court's  action  is  warranted,  a 
motion  to  dismiss  the  appeal  is  tbe  proper 
method  of  disposing  of  the  matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cant  Dig.  S  2775;  Dec  Dig.  f  634.*] 

Appeal  from  Superior  Coor^  Alamete 
County;  F.  B.  Ogden,  Judge. 

Action  by  Xavler  Fisher  against  the  Westr 
em  Fuse  &  Explosives  Company.  From  aa 
order  dismissing  the  proceedings  for  settle- 
ment of  the  bill  of  exceptions,  defendant  ap- 
peals. '  DismiBSed. 

G.  R.  Lulcens,  for  appellant  Reed  &  Nus- 
baumer,  M.  C.  Chapman,  and  A.  A.  Moore,  toe 

respondent. 

CHIPMAN,  P.  J.  There  are  three  different 
motions  In  this  case,  each  taking  a  separate 
number.  No.  669  (107  Pac.  335)  is  a  motion 
to  dismiss  the  appeal  from  the  judgment  on 
tbe  ground  that  no  transcript  has  been  filed 
in  time.  The  transcript,  however,  was  filed 
agreeably  to  stipulation,  which  is  a  sufficient 
answer  to  the  first  motion.  The  second  mo- 
tion, No.  671  (107  Pac  335),  is  a  motion  to 
dismiss  defendant's  appeal,  taken  July  20, 
1907,  from  the  order  of  the  superior  court, 
made  May  31,  1907,  denying  appellant's  mo- 
tion for  a  new  trial  made  by  it  under  the  act 
of  March  23,  1007  (St  1907,  p.  908),  which 
second  motion  is,  by  stipulation,  to  be  con- 
sidered upon  the  following  grounds:  (1) 
That  there  exists  no  record  upon  which  said 
appeal  can  be  beard  or  considered ;  (2)  that 
the  papers  used  and  evidence  taken  on  tbe 
hearing  which  resulted  In  said  order  are  not, 
and  never  have  been,  incorporated  in  a  bill 
of  exceptions.  There  Is  a  further  ground, 
stated  in  the  notice  of  motion,  to  wit,  that 
the  proceedings  taken  by  appellant  for  tlie 
settlement  of  a  bill  of  exceptions  were  dis- 
missed for  want  of  prosecution  February  19. 
1909.  The  third  motion.  No.  672,  is  for  an 
order  dismissing  appellant's  appeal  from  the 
order  of  tlie  superior  court  dismissing  the 
motion  ot  appellant  for  a  new  trial,  on  the 


•Vor  other  casw  see  saota  teplo  and  ■•etloa  NUHBBR  In  Dee.  *  Am.  Digs.  U07  to  dats^  A  Raportsr  Indsses 
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«roiinda:  "(1)  That  tbere  exlsti  no  record  up- 
oa  wliich  Bald  appeal  can  be  heard  or  con- 
«ld«ed;  (2)  that  the  papers  nsedt  and  erl- 
•deuce  taken  on  the  bearing,  and  which  re* 
suited  In  the  making  of  said  order,  are  not, 
and  never  have  been,  incorporated  in  a  bill 
<tt  exceptions t  (8)  that  the  transcript  on  file 
lierein  contains  no  bill  of  exceptions  to  said 
order  settled,  or  purporting  to  be  settled, 
as  required  by  law,  or  at  all;  and  (4  that 
said  order  la  a  nonapi)ealable  order.  Said 
motion  win  be  based  upao  this  notice,  npon 
the  transcript  on  file  herein,  npon  the  certif- 
icate of  John  P.  Cook,  county  clerk  of  said 
-county  of  Alameda,  and  upon  the  affidavit 
■of  Stanley  Moore,  annexed  hereta"  It  was 
stipulated  "that  the  evidence  offered  upon 
the  hearing  of  said  motions  (the  last  two),  to 
-wtt.  the  certificates  of  County  Clerk  Cook, 
the  affidavit  of  Stanley  Moore,  and  the  tran- 
scripts, on  file  In  said  cause,  may  be  con- 
•eldered  npon  said  motions."  Tbere  is  a  tran- 
«crlpt  00  the  appeal  from  the  Judgment,  and 
a  transcript  filed  in  the  other  two  appeals. 
We  dlscever  no  ditferrace  In  them. 

The  action  was  for  damages  to  plalntllTs 
property,  resulting  from  the  explosion  of  de- 
fendant's powder  magazine  in  July,  1898. 
The  cause  was  tried  before  a  Jury,  and  on 
December  21,  1904,  plaintiff  had  the  verdict 
on  which  judgment  was  entered  against  de- 
fendant on  December  22,  1904.  Defendant 
aerved  notice  of  intention  to  move  for  a  new 
trial  December  SO,  1904,  and  on  June  20, 
1905,  served  notice  of  appeal  from  the  judg- 
ment It  appears  from  the  aMdavIt  of  de- 
fendant's attorney  that  the  statement  of  the 
«ase  on  motion  for  a  new  trial  was  duly 
and  regularly  settled  and  ordered  engrossed. 
Some  delay  occurred  In  the  work  of  engross- 
ment, and  the  draft  statement  was  destroyed 
by  fire  In  the  office  of  defendant's  attorney  in 
the  city  of  San  Francisco  during  the  confla- 
gration of  April  18,  1906.  On  May  22,  1907, 
-defendant  filed  notice  of  motion  for  a  new 
trial  under  the  act  of  March  23,  1907  (St 
1907.  p.  998).  This  motion  purported  to  be 
"based  upon  the  annexed  affidavit  of  O.  II. 
Lukens  (defendant's  attorney),  and  all  the 
•documents,  papers,  and  records  now  on  file 
In  this  conrt  In  the  above-entitled  action." 
On  May  27,  1907,  Stanley  Moore,  one  of 
plaintiffs  attorneys,  filed  a  counter  affidavit, 
to  which  Mr.  Lukens  replied  May  31,  1907, 
and  on  that  day,  to  wit  May  31,  1907,  tbe 
comt  made  an  order  denying  "the  motion 
for  a  new  trial  under  section  (chapter)  537 
■of  the  statute  approved  March  23,  1907,"  and 
"20  days  are  allowed  by  the  court  In  wblcb 
to  prepare  a  bill  of  exceptions,  and  a  motion 
lor  a  new  trial  on  merits  Is  by  this  court 
ordered  dropped  from  the  calendar,  to  be 
reset  on  five  days'  notice." 

At  this  point  It  becomes  necessary  to  ex- 
amine tbe  provisions  of  the  act  of  March  23, 
1907,  nnder  which  defendant's  motion  for  a 
new  trial  was  mad&   It  reads  as  fcdlowi: 


"Section  1.  When  any  proposed  bill  of  ex- 
ceptions or  statranent  of  the  case  on  motion 
for  a  new  trial,  in  action  (s)  or  proceedings, 
is  lost  or  destroyed  by  reason  of  conflagra- 
tion or  other  public  calamity,  and  no  record 
of  the  proceedings  upon  the  trial  thereof  can 
be  obtained,  and  such  action  or  proceeding  is 
subject  to  review  by  motion  for  a  new  trial, 
pending  at  the  time  of  such  loss  or  destruc- 
tion, and  It  Is  by  the  court  In  which  such  ac- 
tion or  proceeding  Is  pending  deemed  Impos- 
sible or  impracticable  to  restore  such  pro- 
ceedings (and  to  settle  a  bill  of  exceptions  or 
statement  of  the  case  containing  such  pro- 
ceedings) so  as  to  enable  the  court  to  review 
the'  Judgment  or  order  therein  by  motion  for 
a  new  trial,  the  court  may  grant  a  new  trial 
of  such  action  or  proceeding  If  at  the  time 
of  such  loss  or  destruction  a  motion  for  a 
new  trial  be  pending  therein,  and  such  action 
or  proceeding  shall  thereupon  be  tried  anew. 
In  order  to  grant  such  new  trial.  It  shall  be 
unnecessary  to  have  any  bill  of  exceptions  or 
statement  of  tbe  case  settled,  but  upon  the 
facts  above  recited  being  shown  to  the  satis- 
faction of  the  court  by  affidavit  or  otherwise 
the  court  shall  have  power  In  Its  discretion 
to  grant  such  new  trial. 

"Sec.  2.  Pending  the  hearing  of  a  motion 
under  the  preceding  section  to  grant  such 
new  trial,  the  time  within  which  a  bill  of  ex- 
ceptions might  be  prepared,  served  or  pre- 
sented for  settlement,  shall  be  extended,  and 
shall  not  commence  to  run  until  the  decision 
upon  such  motion.  (The  motion  provided  for 
by  this  act  must  be  made  within  thirty  days 
after  tbe  loss  or  destruction  of  such  records ; 
provided  that  In  any  case  now  priding  such 
motion  may  be  made  at  any  time  within  six- 
ty days  after  the  passage  of  this  act.)" 

Tbe  constitutionality  of  this  act  Is  chal- 
lenged by  respondent  (citing  Johnson  T.  QeD- 
hauer,  169  Ind.  271,  64  N.  E.  856),  but  we  do 
not  find  it  necessary  to  decide  the  point 

As  we  understand  the  act  the  trial  court 
Is  given  the  power  to  grant  a  new  trial  re- 
gardless of  any  errors  which  may  have  oc- 
curred at  the  trial,  but  this  power  Is  discre- 
tionary with  the  court  when  any  proposed 
bill  of  exceptions  or  statement  of  the  case  on 
motion  for  a  new  trial  is  lost  or  destroyed, 
by  the  means  mentioned,  and  no  record  of  the 
proceedings  upon  tbe  trial  thereof  can  be 
obtained,  and  it  Is  by  the  court  "deemed  im- 
possible or  Impracticable  to  restore  such  pro- 
ceedings (and  to  settle  a  bill  of  exceptions  or 
statement  of  tbe  case  containing  such  pro- 
ceedings) so  as  to  enable  the  court  to  review 
the  judgment  or  order  therein  by  motion  for 
a  new  trial,  tbe  court  may  grant  a  new  trial 
*  *  *  and  snch  action  or  proceeding  shall 
thereupon  be  -tried  anew."  Without  stating 
tbe  facts  shown  In  the  affidavits  used  at  the 
hearing  of  defendant's  motion  for  a  new  trial, 
it  appeared,  not,  however,  without  some  con- 
flict between  the  otatonenta  of  counsel,  that 
th«  trial  was  beld  In  Alameda  county,  and 
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that  "all  tlie  pleadings,  papers,  records,  and 
flies  pertaining  to  said  action  were  and  are 
In  the  of&ee  of  the  county  clerk  and  cleric  of 
said  court  In  the  dty  of  Oakland."  It  also 
appeared  that  the  official  court  reporter  had 
made  a  copy  of  the  transcript  of  the  proceed- 
ings taken  1q  the  case,  and  copies  of  the 
above-named  papers  and  records  had  been 
made  for  the  purpose  of  enabling  appellant 
to  prepare  tbe  statement  of  the  case  on  its 
motion.  Under  this  state  of  facts  tbe  conrt 
was  fully  Justified  In  d«iylng  the  motion, 
which,  had  It  been  granted,  woold  hare  bad 
the  effect  to  order  the  case  tried  de  novo  In 
plain  violation  of  the  statute^  The  cout, 
however,  allowed  defendant  20  days  in  which 
to  pr^re  a  bill  of  exceptions,  and  directed 
the  moUon  for  a  new  trial  to  be  dropped  from 
the  calendar,  "to  be  reset  on  6  days'  notice." 
The  court  appears  to  have  regarded  section 
2  as  giving  It  authority  to  set  the  matter  of 
preparing  the  bill  of  exceptions  at  large  with 
the  right  to  the  defendant  to  proceed  with 
Its  preparation.  It  Is  the  motion  to  dismiss 
this  order  denying  defendant's  motion  for  a 
new  trial  we  are  first  to  consldn. 

There  Is  no  bill  of  exceptions  brlngii^  np 
the  proceeding  upon  which  this  order  was 
made,  and  the  court  diamlfised  all  proceedings 
looking  to  that  «id.  It  appears,  without  con- 
tnidlcUon.  from  tiie  moving  papers  that  such 
Is  the  fact  We  have  referred  to  the  afll- 
davlts  and  evidence  submitted  on  the  hear- 
ing of  'the  motion  for  a  new  trial  as  printed 
In  the  transcript,  but  It  may  be  doubted 
whether,  on  the  present  condition  of  the  rec- 
ord, we  were  authorized  even  to  do  that,  ex- 
cept for  the  limited  purpose  of  showing  that 
no  bill  of  exceptions  is  hefore  us.  We  are 
quite  convinced  that  we  cannot  review  tbe 
order  denying  tbe  motion  for  a  new  trial  ex- 
cept upon  a  record  brought  up  agreeably  to 
rules  S  and  6  (78  Pac  vlll,  Ix)  of  the  Supr«ne 
Court,  and  authaitlcated  under  rale  29  (Id 
zllK  which  are  rules  governing  this  court, 
for  there  Is  no  bill  of  exceptions  In  support 
of  the  motion.  Melde  v.  B^olds,  120  Cal. 
237,  S2  Fae.  401;  San  Diego  Savings  Bank 
V.  Ooodsell,  137  Cal.  420,  70  Pac.  290;  Skin- 
ner V.  Bom.  144  Cal.  270,  77  Pa&  004 ;  Muzzy 
V,  McEwen,  etc.,  Co.,  154  Cal.  685,  98  Pac. 
1062;  Manuel  v.  Flynn,  6  Col.  App.  319,  90 
Pac.  463 ;  Higglns  v.  Los  Angeles  By.  Co.,  6 
Cal.  App.  748.  01  Pac.  844. 

Ai^llant  contends  that  under  the  act  <tf 
March  23,  1007,  no  bill  of  exceptions  is  nec- 
essary. It  is  true  ttiat  by  the  act  no  bill  of 
exceptions  Is  necessary  In  support  of  the 
motion  when  made  to  the  trial  court,  as  the 
act  provides  that  the  motion  may  be  heard 
upon  "affidavits  or  otherwise,"  but  to  review 
the  action  of  the  court  on  such  motion  we 
think  the  proceedings,  duly  authenticated, 
should  be  brought  up  under  the  same  rule  as 
In  other  cases,  and  It  should  appear,  as  in 
other  cases,  that  all  the  evidence  and  pro- 
ceedings upon  whi<^  flie  trial  court  acted 
when  making  the  order  should  be  before  the 


appelate  tribunal.  The  parties  have  stipu- 
lated that,  set  only  the  crattficato  of  the 
clerk  and  the  affidavit  of  Stanley  Mooife  may 
be  considered  upon  the  motion,  but  also  the 
transcript  We  take  this  to  mean  that  we 
may  consider  whatever  we  find  in  the  tran- 
script which  appears  to  have  beoi  used  at 
the  hearing  of  the  motion.  So  nndnstand- 
iug  the  stipulation,  we  tall  to  discover  any- 
thing which  would  have  warranted  the  court 
in  granting  a  trial  de  novo,  and,  besides,  it 
does  not  appear  therefirom  that  all  the  evi- 
dence or  records  then  before  the  court  appear 
in  the  transcript 

What  has  already  bem  said  applies  to 
considerable  extent  to  the  third  motion,  next 
to  be  considered,  to  wit  to  dismiss  the  ap- 
peal from  the  order  dismissing  the  proceed- 
ings for  a  settlement  <tf  a  bill  of  ^ceptlons. 
Following  the  order  denying  the  motion  for 
a  new  trial,  there  appears  In  the  transcript 
what  purports  to  be  "Defendant's  draft  bUl 
of  exceptions  upon  the  order  dmylng  defend- 
ant's motlou  for  a  new  trial,  under  and  by 
virtue  of  the  provisions  of  act  of  the  Legis- 
lature entitled  'An  aef  (giving  its  title)  ap- 
proved Mardi  23,  1907."  Thto  document  Is 
a  skeleton  merely,  with  here  and  there  spaces 
to  be  filled  In  by  copying  the  documents  not- 
ed. It  was  served  on  plalntlfTs  attorneys 
July  19,  1007,  who,  on  July  24,  1907.  servea 
certain  propwed  amendments,  subject  bow- 
ever,  to  the  following:  "Now  comes  the 
plaintiff,  and,  without  waiving  its  rights  to 
object  to  defendant's  propcffied  bill  of  excep- 
tions, or  to  the  settling  of  any  bill  of  excep- 
tions upon  the  order  referred  to,  and  reserv- 
ing to  Itself  all  ground  of  legal  objection  to 
tbe  sufficiency  of  said  propiMed  bill  of  excep- 
tions, proposes  the  followii«  amendments." 

On  Deoembw  7,  1908,  Stanley  Moore  filed 
with  tbe  clerk  an  affidavit  setting  forth  at 
much  lengtb  the  various  steps  taken  in  tbe 
matter.    On  December  10^  1908,  the  clerk 
served  notice  on  the  parties,  stating  "that 
the  defendant's  draft  bill  of  exertions  on 
the  order  denying  defendant's  motion  tor  a 
new  trial.  *   •   •   and  the  plaintiff's  pro- 
posed amendmraits  thereto,  which  were  here- 
tofore ddivered  to  the  dwk  of  said  superior 
court  tor  the  Judge  In  the  msnner  roQUired 
by  law,  have  been  received  from  the  clerk 
aforesaid  by  the  Judge,  and  upon  the  applica- 
tion of  defendant,  the  Judge  this  day  deaie- 
nated  Friday,  the  18th  day  of  Deconber, 
1908,  •  •   •  the  time  and  place  at  which 
he  will  setUe  tbi  said  bill."   On  December 
12. 1908,  plaintiff  served  and  filed  bis  motion 
that  on  Friday,  Decemba  18,  1008,  counsel 
"will  move  the  above-entitled  court  for  an 
order  dismissing  the  proceedings  for  the  set- 
tlement of  a  bill  of  exceptions  upon  the  or- 
der heretofore  made  by  said  court  denying 
defendant's  motion  for  a  new  trial  under  tbk^ 
act  of  Mardi  23,  1907.  upon  the  ground  that 
tbe  defradant  has  failed  to  prosecute  said, 
proceeding  for  the  settlement  of  said  bUl  of 
exceptions  with  ordinary  diligence,  and  h.&« 
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Defected  and  abandoned  the  nme.  Upon 
tbe  bearing  of  tliis  motion,  plaintiff  will  rely 
Hpon  and  me  the  pleadings,  papers,  Tecorda, 
and  flies  In  ^e  aboTe-entltled  action,  togeth- 
er Tlth  the  affldavlt  of  Stanley  Koore,  which 
b  served  berewlth  and  made  part  hereof,  to- 
^thor  with  the  pn^raaed  bUI  of  exc^ona 
and  amendmaita  thereto  apoa  said  ordw." 
3Ir.  Moore^s  aflldarlt  la  a  historj  of  the  pro- 
ceedings taken  to  have  tbe  bill  of  exceptions 
perfected,  and  closes  with  tbe  statement  that : 
"Since  said  1st  day  of  August,  1907.  no  steps 
whatever  have  been  taken  or  attempted  by 
tte  defendant  In  the  matter  of  said  proceed- 
iog  to  settle  said  bill  of  exceptions." 

On  December  17,  1906,  3fr.  Lnkens  made 
an  afBdavtt,  appearing  In  tbe  transcript, 
marked:  "Read  Into  evidence.  J.  Woolsey, 
Deputy  ConntT  •  Clerk" — in  whldi  he  sets 
forth  some  of  the  vlds^tades  through  which 
tbe  proceedings  have  passed,  bat  not  contro- 
Terting  the  statemmt  of  Mr.  Moore  as  to 
fliere  haring  been  no  steps  taken  by  defend- 
ant since  August  1. 1907.  to  sctUe  the  bin  of 
exceptions.  On  February  19,  1909,  the  court 
made  tlie  following  order:  'The  motion  to 
ffismlas  bill  of  exceptions,  and  the  motion  to 
dismlsa  defendant's  motion  for  a  new  trial, 
coming  on  regularly  this  day  at  2  o'dock  p. 
m.  for  farther  hearli^,  come  now  into  court 
[naming  oounsel].  *  *  •  Certain  aflOdavita 
are  read  Into  evidence  by  O.  R.  Lnkens,  Esq., 
and  both  motions  are  argued  by  the  respec- 
tive connael.  and  submitted  to  the  court  for 
decision.  And  the  conrt,  havftg  considered 
tbe  argument,  and  being  fully  advised  in  the 
premises,  orders  that  the  motion  to  dismiss 
bill  of  exertions  be  granted,  to  which  order 
defendant  excepts.  And  It  is  further  ordered 
by  the  court  that  tbe  motion  to  dismiss  de- 
fendant's motion  for  a  new  trial  be  granted, 
to  which  order  defendant  excepts."  Upon  the 
ippeal  from  this  order  no  bill  of  exoeptlons, 
latbentlcated  as  required  by  rule  29,  Is  be- 
fine  na,  'and  nothing  in  support  thereof,  ex- 
cept as  appears  from  the  transcript,  which 
ve  hare  assumed  may,  under  the  stlputation, 
be  considered,  but  which  shows  conclusively 
tltat  no  bill  of  exceptions  was  ever  settled. 
This  transcript  does  not  purport  to  embrace 
lU  the  evidence  Iwfore  tbe  court  at  the  bear- 
ti^  of  the  motion,  and  so  far  as  the  evidence 
■bows  we  f!annot  say  that  the  court  abused 
tbe  dlBcretlDn  with  which  it  was  clothed  in 
granting  the  motion.  There  Is  much  in  the 
record  before  ns  which  shows  unnecessary 
delay  in  the  attempts  at  settling  the  state- 
inait  or  bill  of  exceptions  on  which  the  mo- 
tion for  a  new  trial  was  to  be  based.  The 
motion  to  dismiss  the  appeal  was  a  proper 
ioetbad  by  which  to  dispose  of  the  matter. 
SpredEels  t.  Spreckels,  114  Cal.  60,  45  Pac. 
1022;  Unott  v.  Rowland,  119  Cal.  452,  61 
Pac.  687 ;  Miller  v.  Thomas.  78  Cal.  509,  21 
Pac  iL 

The  motion  to  diaroiss  the  appeal  from  the 


order  <U«mlaslnf  the  proceedings  for  the  set* 
element  of  bill  of  exceptions  and  dismissing 
defendant's  motion  for  a  new  trial  Is  granted. 

Wa  concur:  HART,  J. ;  BURNETT,  J. 


FISHER  V.  WESTERN  FUSE  &  EXPLO- 
SIVES CO.   (Civ.  071.) 
(Conrt  of  Appeal,  Third  IMstrlet.  (^llfomia. 
Dee.  27,  1909.) 

Appeal  from  Superior  Court,  Alameda  County ; 
F.  B.  Ogdeo,  Judge. 

Action  by  Xavier  Fisher  against  tbe  Western 
Fuse  &  Explosives  Company.  From  an  order 
deuylns  defeodant's  motion  for  a  new  trial,  it 
appeals.  Dismissed. 

O.  R.  Lakens,  for  appellant  Reed  &  Nua- 
banmer.  M.  G.  Chapman,  and  A.  A.  Moore,  fox 
respondent 

CHIPMAN,  P.  J.  For  the  reasons  given  In 
the  opinion  in  the  above-entttled  case,  in  No. 
«72  (for  Pac.  332).  this  day  decided,  tbe  motion 
to  dismiss  tbe  appeal  from  tbe  order  denying 
defendant's  motion  for  a  new  trial  Is  granted. 

We  concnc:  HART,  J.;  BURNETT,  J. 


FISHER  V.  WESTERN  FUSE  A  EXPLO- 
SIVES CO.    (Civ.  668). 
(Court  of  Appeal,  Third  District,  California. 

Dec.  27,  1909.) 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty; F.  B.  Ogden,  Judge. 

Action  by  Xavler  Fisher  agalint  the  Western 
Fuse  A  Exploflives  Company.  From  a  judg* 
meat  for  plaintiff,  defendant  appeals.  Motion  to 
dismiss  appeal  denied. 

O.  B,  Lnkens,  for  appellant  Reed  St  Nos* 
baumer,  M.  C.  Chapman,  and  A.  A.  Moots,  for 

respondent 

CHIPMAN,  P.  J.  For  tbe  reasons  set  forth 
in  the  opinion  in  No.  672  (107  Pac.  332),  the 
motion  to  dismiss  the  appeal  from  tbe  judgment 
is  denied. 

We  concur:  HART,  X;  BURNETT,  J. 


HANNON  et  al.  v.  SOUTHERN  PAO.  R.  CO. 

et  aL   (Civ.  740.) 
(Conrt  of  Appeal.  Second  District,  Gallfomia. 

Dec  31,  1009.) 

1.  Statdtes  (8  206*)— CONBTBUcnoir. 

Tbe  Legialature  is  not  supposed  to  have 
nsed  words  in  vain;  and,  if  possible  some  effect 
must  be  given  to  all  Ute  words  of  a  statute. 

[Ed.  Note.— For  other  eaaes,  see  Statutes, 
Cent  Dig.  I  283;  Dec.  Dig.  S  206.*] 

2.  Debcest  and  DlSTBIBCnOW  (S  !•)— Natube 
OF  "Descent" — "Heheditabt  Succession." 

"Descent"  or  "hereditary  succession"  is  the 
title  whereby  a  man,  on  the  death  of  his  ances- 
tor, acquires  bis  ancestor's  estate  by  right  of 
representation  as  his  heir  at  law. 

[E^  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  I  1;  Dec.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phnses, 
vol.  3,  pp.  2017-2019;  vol.  4,  p.  8281.] 
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A  HUSBAKD  AHD  WiFE  f|  14*)  —  ESTATB  BY 

Entirett— Abolition.  " 

The  common-law  species  of  joint  tenancy 
between  bnsband  and  wife,  known  as  tenancy 
by  entiretiefl,  was  abolished  by  C^v.  Cod«,  i| 
€82,  683,  by  excluding  it  from  the  enumeration 
•of  the  kinds  of  ownership. 

WEd.  Kote.~-For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  i  73;  Dec.  Dig.  fi  14.*] 

4.  HoussTEAD  (9  ]S9*>— Rights  of  Subvivjno 
Husband  ob  Wife— Statutobt  Pbovisionb. 
Id  dv.  Code  1872,  S  1205,  providing  that 
after  a  wife's  declaration  of  homestead  on  land 
"the  spouses  held  in  joint  tenancy  and  on  the 
death  of  either,  •  •  ♦  it  descends  to"  the 
survivor,  the  term  "joint  tenancy"  was  used 
merely  to  describe,  as  nearly  as  possible,  the 
nature  of  the  estate  during  the  lifetime  of  both 
spoDses,  leaviog  its  devolution  on  the  death  of 
either  to  be  fixed  by  the  succeeding  clause,  pro- 
viding for  its  descent. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  gS  254-258;  Dec.  Dig.  S  139.*] 

■S.  HOUEBTEAD  (f  1*)~PUBP0SE  OF  RlOlIT. 

The  primary  purpose  of  the  homestead  right 
is  to  preserve  a  borne  for  the  protection  of  the 
family. 

[Ed.  'Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  f  1 ;  Dec.  Dig.  {  I.*] 

'6.  Homestead  139*>— Rjohtb  of  Subtivinq 

Spouse. 

The  homestead  statute  being  chiefly  to  pro- 
Tide  an  abiding  place  (or  the  family  so  long  as 
it  continues  as  such,  end  not  for  the  purpose 
of  defining  the  ctiaracter  of  estates  or  the  t?en- 
-eral  qualities  of  ownership,  it  should  Ik  constru- 
ed to  mean  Qiat,  oa  the  death  of  one  spouse,  the 
land  descends  to  the  other,  and  in  that  respect 
it  is  a  statute  of  descent. 

[E)d.  Note. — For  other  cases,  see  Homestead, 
-Cent  Dig.  »  254r-25S;  Dec.  Dig.  t  130.*] 

7.  CoNsnTUTioifAL  Law  {|  99*)  —  Tested 
Rights—Homestead  . 

The  homestead  statute,  being;  a  statute  of 
■descent  la  subject  to  legislative  control,  and 
may  be  changed  or  abolished  at  will,  as  the  right 
-of  descent  is  a  mere  expectancy,  and  not  a 
vested  right 

[Ed.  Note.— For  other  cases,  see  Constitution- 
^  Law,  Cent  Dig.  §  205;  Dec.  Dig.  i  99.*] 

^  Homestead  (fi  135*)— Rights  of  Bubtitob- 
SHip— Statutory  Pbovisions. 

Under  the  law  in  force  at  the  time  a  wife 
recorded  a  declaration  of  homestead  on  the  land 
of  her  husband's  separate  property  (Civ.  Code 
1872,  g  1265 ;  Code  Civ.  Proc.  1872,  t  1474),  the 
homestead,  on  the  death  of  one  of  the  spouses, 
vested  absolutely  in  the  survivor.  Under  the 
law  in  force  at  the  time  of  the  husband's  death, 
the  homestead  in  land  which  had  been  bis  sep- 
arate property  would  go  to  his  heirs,  and  not 
-entirely  to  his  surviving  wife.  Held,  that  the 
law  in  force  at  the  death,  and  not  that  in  force 
at  the  time  of  the  declaration,  controls  the  sub- 
ject of  homestead  and  rights  of  survivor^ip. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  «  247;  Dec.  Dig.  1 185.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Cotinty:  Curtis  D.  Wilbur,  Judge. 

Action  by  Mary  A.  Hannon  and  others, 
minors,  by  Catherine  Hannon,  guardian, 
against  the  Southern  Pacific  Railroad  Com- 
pany and  the  Southern  Pacific  Company. 
Plaintiffs  had  judgment,  and  defendants  ap- 
peal. Affirmed. 


J.  W.  McKlnl^.  for  appellants.  Works  A 
Lee,  John  D.  Works,  and  Bradner  W.  Lee, 
for  respondents. 

PER  CURIAM.  The  question  of  law  In- 
volved on  this  appeal  was  submitted  to  the 
trial  court  upon  stipulation,  and  Justice  Lu- 
clen  Shaw,  now  of  the  Supreme  Court,  then 
on  the  superior  bench,  filed  a  written  deci- 
sion and  opinion,  which  is  quoted  In  the  brief 
of  respondents.   It  is  as  follows: 

'This  is  an  action  to  recover  the  posses- 
sion of  the  undivided  two-thirds  of  a  tract 
of  real  estate.    The  land  In  question  was 
the  separate  property  of  Patrick  Hannon,  the 
father  of  the  plaintiffs,  at  the  time  of  his 
marriage  to  Catherine  Hannon,  the  motber 
of  plaintiffs,  on  June  8*  1874.   On  June  19, 
1874,  Catherine  Hannon  made  and  recorded 
a  declaration  of  homestead  upon  the  land 
in  accordance  with  the  provisions  of  the  Civ- 
il Code,  as  then  existing;  the  family  then  re- 
siding thereon.  Patrick  Hannon  died  on  Oc- 
tober 29,  1885,  leaving  surviving  the  plain- 
tiffs B&d  Catherine  Hannon,  his  wife.  Tlie 
defendants  claim  right  to  the  possession  of 
the  land  under  Catherine  Hannon,  and  the 
plaintiffs  claim  as  the  children  and  heirs  at 
law  of  said  Patrick  Hannon.  The  decision 
of  the  case  depends  upon  the  decision  of  the 
question  whether  the  > .  w  governing  succes- 
sion to  the  homestead  Is  the  law  in  force  at 
the  time  the  homestead  declaration  was  fil- 
ed, or  the  law  in  force  at  the  time  of  the 
death  of  Patrick  Hannon.  And  this  question 
again  deprads  on  the  effect  of  the  law  relat- 
ing to  homesteads  In  force  at  the  time  of  the 
filing  of  the  declaration  of  honmtead.  Ttala 
law  consisted  of  section  1205  of  the  Cini 
code,  and  section  1474  of  the  Code  of  OItU 
Procedure  aa  oiacted  In  1872.   These  two 
sections  were  amended  hi  1874  [St  1873-7^ 
c.  43],  BO  as  to  leave  them  In  tiieir  present 
form,  substantially,  but  the  amendments  did 
not  take  effect  until  July  1,  1S74,  12  days 
after  the  homestead  was  filed.  The  original 
sectl<m  (1265)  was  as  follows:    'From  and 
after  the  declaration  Is  filed  for  record  the 
land  tiiereln  described  is  a  homestead;  and 
if  the  declaration  was  made  by  a  married 
person,  the  land  Is  thereafter  by  the  spouses 
held  In  Joint  tenancy  and  on  the  death  of 
either  of  the  spouses, ,  *   *   *  It  descends 
to  and  the  title  at  ones  vests  In  the  surviv- 
or.' And  section  1474,  Code  Civ.  Proc,  was 
as  follovra:  'The  homestrad  selected  by  tbe 
husband  and  wife,  or  either  of  them,  during 
their  coverture,  and  recorded  while  both  are 
living,  on  the  death  of  the  husband  or  wife 
vests  absolntely  In  the  survivor.' 

"By  the  law  In  force  at  the  time  of  -tbe 
death  of  Patrick  Hannon,  the  land,  belns 
his  separate  property,  would  go  to  his  heirs, 
and  not  entirely  to  the  surviving  wife.  Xf, 
therefore,  the  provisions  of  the  Codes  as 
they  existed  In  June,  1874,  bad  the  effect  of 
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siring  to  Catherine  Hannon,  at  (mce  upon 
tiie  filing  of  the  bomeatead  declaration,  a 
Tested  Interest  In  the  land  constitottng  the 
homestead,  as  a  Joint  tenant  with  her  hus- 
band, of  snch  character  that  It  became  at 
that  hiatant  a  rested  right  beyond  snbse- 
i]uent  legislative  control,  then,  of  courae,  the 
snbseqnent  amendment  of  the  Codes  did  not 
affect  that  right,  and  upon  the  death  of  Pat- 
rick In  1885,  she,  as  surrlror,  became  at 
once  rested  with  the  whole  estate,  or,  to  use 
the  technical  language  of  common  law,  the 
other  Joint  tenant  having  ceased  to  exist, 
she  was  thenceforth  the  only  person  entitled 
to  any  part  of  the  estate  In  the  land,  and  the 
defendants  as  her  successors  are  now  en- 
titled  to  possession.  And  this  Is  the  question 
In  the  case. 

"The  Supreme  Court  of  this  state  has  de- 
cided the  question  both  ways.  In  Estate  of 
Headen,  52  Cal.  285,  It  was  held  that  these 
provisions  of  the  Code,  prior  to  the  amend- 
ment of  July  1,  1874,  were  not  statutes  of 
descent,  but  that,  on  the  contrary,  their  ef- 
fect was  such  that  a  Joint  estate  in  the 
homestead  became  rested  in  the  husband 
and  wife,  which  was  not  affected  by  the  sub- 
sequent amendment  In  Gruwell  v.  Seybolt, 
^  Cal.  7  [22  Pac.  9S8],  the  exact  contrary 
was  decided,  and  it  was  said  that  the  law 
la  force  at  the  time  of  the  death,  and  not 
that  which  was  In  force  at  the  time  of  the 
declaration,  controls  on  the  subject  of  home- 
stead and  the  rights  of  surrlrors.'  The  lat- 
ter case,  being  the  latest  decision,  would  ordi- 
narily be  considered  as  the  proper  rule  of 
decision  for  the  superior  courts,  but  in  dls- 
paragCToent  of  this  decision  it  Is  correctly 
said  that  It  does  not  refer  at  all  to  the  for- 
mer decision  In  Estate  of  Headen,  and  that 
the  point  was  not  necessary  to  the  decision 
of  the  case.  It  was  Inrolred  in  the  case, 
howerer,  and  it  cannot  in  strictness  be  called 
an  obiter  dictum.  But  this  condition  of  the 
decision  makes  it  proper  to  consider  more 
carefully  the  prerlous  decisions  and  the  state 
of  the  law,  and  also  the  reasoning  on  which 
the  conflicting  theories  are  founded. 

"Prior  to  18C0  the  statute  did  not  attempt 
to  state  the  effect  of  a  homestead  upon  the 
title  of  the  land.  No  declaration  was  requir- 
ed. The  homestead  was  constituted  by  resi- 
dence and  selection  merely.  It  was  provided 
that  no  alienation  could  be  made,  or  Hen 
placed  thereon,  without  the  signature  of  the 
wife,  and  that  on  the  death  of  the  'bead  of 
the  family'  the  homestead  should  'be  set 
apart  by  the  probate  court  for  the  benefit 
of  the  snrrlring  wife  and  bis  own  legitimate 
children,'  or,  falling  them,  to  his  heirs.  Stats. 
1851.  296.  Under  this  law  the  Supreme 
Court,  in  a  rather  loose  manner  In  several 
decisions,  described  the  interest  of  the  hus- 
band and  wife  In  the  homestead  as  a  'sort 
of  Joint  tenancy.'  Taylor  r.  Hargous,  4  Cal. 
273  [SO  Am.  Dec.  60^;  Cook  r.  McChrlstlan, 
4  Cal.  2»:  Poole  r.  Gerrard.  S  Cal.  [71,  65 
107  P.— 23 


Am.  Dec.  481];  Reralk  t.  Kraemer,  8  Gal. 
66  [68  Am.  Dec.  304].  In  Oee  r.  Moore,  14 
CaL  47%  decided  In  1^,  Field,  C.  X,  criti- 
cises these  decisions;  says  they  hare  not 
met  the  approval  of  the  profession  and  that: 
There  is  nothing  In  the  nature  of  the  home- 
stead right  or  prlrllege  which  Justified  Its 
designation  as  such  an  estate.*  and  that  'It 
is  not  warranted  by  any  language  of  the 
Constitution  or  the  statute.'  At  the  next 
session  of  the  Legislature  this  statute  was 
amended,  apparently  with  reference  to  this 
decision,  for  it  is  prorided  by  the  amend- 
ment that  'from  and  after  the  filing  for  rec- 
ord of  said  declaration,  the  husband  and 
wife  shall  be  deemed  to  hold  said  homestead 
as  Joint  tenants,*  and  that  'upon  the  death 
of  either  husband  or  wife  the  homestead 
should  be  set  apart  by  the  probate  court  for 
the  benefit  of  the  surrlrlng  husband  or  wife, 
and  his  or  her  legitimate  children.'  St  1860, 
p.  311.  Under  this  statute  It  was  held  that, 
although  section  1  standing  alone  might  cre- 
ate a  joint  tenancy  in  the  homestead  be- 
tween the  husband  and  wife,  with  the  right 
of  surrirorshlp,  yet  as  modified  by  section 
4  of  the  same  amendment  the  children  took 
an  Interest  as  successors,  and  therefore  It 
was  a  statute  of  descent,  and  did  not  create 
any  JoUtt  tenancy.  Rich  r.  Tubbs,  41  Cal. 
36;  Lerens  r.  Rovegno,  71  Cal.  282  [12  Pac 
181]. 

"In  1862  [Laws  1862,  c.  396]  section  4  of 
the  original  homestead  act  was  again  amend- 
ed so  as  to  read  as  follows:  'The  homestead 
property  selected  by  the  husband  and  wife, 
or  either  of  them,  •  •  ♦  shall  upon  the 
death  of  the  husband  or  wife,  vest  absolute- 
ly in  the  survivor  and  be  held  by  the  sur- 
vivor as  fully  and  amply  as  the  same  was 
held  by  them,  or  either  of  them,  Immediately 
preceding  the  death  of  the  deceased.'  The 
etCect  of  the  statute  after  this  amendment 
was  under  consideration  by  the  Supreme 
Court  in  Barber  r.  Babel,  36  Cal.  11,  with 
reference  to  the  power  of  the  husband  alone 
during  the  lifetime  of  both  to  affect  the 
'homestead  property  by  his  contracts  or  con- 
reyances.  The  opinion  does  not  hold  that 
the  statute  creates  a  Joint  tenancy  In  the 
homestead,  but  It  declares  that  It  la  not  per- 
celred  why  the  right  established  does  "not 
approach  substantially  very  near  a  Joint  ten- 
ancy, although  not  created  in  precisely  the 
same  way,  eren  If  not  a  technical  Joint  ten- 
ancy at  common  law,'  and  that  'there  la  a 
joint  Interest  in  the  homestead — a  joint  hold- 
ing if  not  a  technical  Joint  tenancy.*  And  It 
was  held  that  the  Interest  of  each  In  the 
homestead  could  only  be  dirested  by  the 
concurrent  act  of  both. 

"With  the  law  In  this  condition  the  Codes 
were  adopted  embracing  the  prorlslons  first 
abore  quoted.  The  first  case  construing  the 
Code  prorlslons  npon  the  point  here  under 
consideration  was  Estate  of  Headen,  supra. 
Although  that  case  girea  a  much  more  ex- 
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tended  discussion  of  the  point  than  the  lat- 
er case  of  Grawell  t.  Seybolt,  yet  I  find 
myself  nnable  to  agree  -with  the  conclusion 
reached,  or  with  the  reasoning  on  which  It 
Is  founded.  Speaking  with  reference  to  the 
clause  in  section  1265  of  the  original  CItU 
Code  that  the  land  Is  thereafter  held  by  the 
spouses  In  Joint  tenancy,'  the  coart  In  that 
case  says:  'One  of  the  necessary  Incidents 
of  a  joint  tenancy  Is  the  right  of  survlTor- 
shlp — the  Jus  accrescendl — and  the  provision 
that  upon  the  death  of  one  of  the  spouses 
"the  title  at  once  vests  in  the  survlTor"  adds 
nothing  to  the  legal  quality  of  the  estate 
held  by  the  spouses,  but  simply  declares  the 
result  which  must  necessarily  ensue  upon 
the  death  of  one  of  the  joint  tenants/  There 
is  a  rule  of  statutory  construction  which  Is 
here  ignored,  namely,  that  the  Legislature 
is  not  to  be  supposed  to  have  used  words 
in  vain,  and  that;  if  possible,  some  effect 
must  be  given  to  all  the  words.  The  fact 
that  the  words  'it  descends  to  and  at  once 
vesta  In  the  survivor'  were  used  Indicates 
that  some  meaning  was  intended  to  be  ex- 
pressed by  them,  and  that  some  purpose  was 
Intended  to  be  effected  thereby,  and  if  the 
purpose  can  be  ascertained  and  the  meaning 
discerned,  effect  must  be  given  to  the  stat- 
ute accordingly.  The  writer  of  the  para- 
graph quoted  misconceived  the  precise  na- 
ture of  a  joint  tenancy  at  conmion  law.  By 
the  well-established  rules  of  the  common 
law,  upon  the  death  of  one  joint  tenant,  the 
title  did  not  'vest  in  the  survivor.'  The  no- 
tion of  the  nature  of  a  joint  tenancy  enter- 
tained by  the  ancient  law  writers  and  jurists 
was  a  very  peculiar  one.  The  title  did  not 
vest  or  descend  upon  the  death  of  one  ten- 
ant In  contemplation  of  the  law  each  ten- 
ant was  seised  of  the  whole  estate  from  the 
first,  and  no  change  occurred  In  his  title  on 
the  death  of  his  co-tenant  It  simply  're- 
mained* to  him.  He  did  not  derive  the  title 
or  estate  or  any  part  or  Interest  therein  from 
his  co-tenant  but  wholly  from  the  original 
grant  Thus  in  Coke  on  Littleton,  §  280,  It 
Is  said:  *He  which  surviveth  claimeth  and 
hath  the  land  by  the  survivor,  nor  con  he 
claim  anything  by  descent-  from  his  com- 
panion.' So  far  Lord  Littleton.  And  upon 
this  Lord  Coke  says:  'Here  again  Littleton 
sheweth  the  reason;  and  the  cause  where- 
fore the  survivor  shall  not  hold  the  land 
charged  Is  for  that  he  daymetb  the  land 
from  the  first  feoffor,  and  not  by  his  com- 
panion, which  is  Littleton's  meaning  when 
be  salth  (that  he  claymeth  by  Barvlvor)  for 
the  sarvlving  feofee  may  plead  a  feoflTment 
to  hlraselfe  without  any  mention  of  his  Joint 
feofee.' 

"And  Blackstone,  speaking  concerning  tiie 
effect  of  the  death  of  one  joint  tenant,  says: 
'As  therefore  the  survivor's  original  interest 
In  tiie  whole  atUI  remains,  and  aa  no  person 
can  now  be  admitted,  either  Jointly  or  sev- 
erally, to  any  share  with  him  therein,  it  fol- 


lows that  his  own  Interest  must  now  be  en- 
tire and  several,  and  that  he  diall  alone  be 
entitled  to  the  whole  estate  (whatever  It  be) 
that  was  created  by  the  original  grant'  And 
in  Washburn  on  Real  property  (volume  1,  p. 
646,  par.  14)  It  Is  said :  The  Interest  which 
a  Joint  tenant  has  as  survivor  is  not  a  new 
one  acquired  by  him  from  his  co-tenant  upon 
the  latter's  death;  for  his  own  Interest  Is 
not  changed  in  amount  but  only  bis  co-ten- 
ant's Is  extlngutehed.' 

"It  is  therefore  a  mistake  to  say  of  Joint 
tenants  that  the  title  vests  In  the  survivor 
upon  the  death  of  the  co-tenant,  or  that  It 
descends  to  him  from  his  co-tenant;  for  it 
had  already  vested  in  him  by,  and  at  the 
time  of,  the  original  grant  And  If  the  Legis- 
lature by  these  words  meant  to  give  the  ef- 
fect which  the  words  import  that  upon  the 
death  of  one  spouse  there  should  really  be  a 
vesting  of  the  title  at  that  Instant  in  the 
other,  and  a  descent  from  one  to  the  other, 
then  this  must  be  held  to  be  a  different  effect 
from  that  which  was  intended  by  the  provi- 
sion that  during  their  lives  the  land  was  to 
be  held  In  Joint  tenancy;  for  If  It  were  so 
held,  the  title  would  not  vest  in  the  survivor 
at  the  death  of  the  other,  but  previously  at 
the  time  of  the  declaration  of  homestead  was 
filed  for  record.   And  these  words  do  change 
the  quality  of  .  the  estate  held  by  the  spouses, 
and  they  do  not  'simply  declare  the  result 
which  must  necessarily  ensue  upon  the  death 
of  one  of  the  Joint  tenants.'  For  the  title  of 
the  surviving  Joint  tenant  exists  from  the  be- 
ginning, and  does  not  vest  upon  the  deatb  of 
his  co-tenant  and  If  in  this  case  It  does,  tfaeik 
the  title  is  something  different  from  a  Joint 
tenancy. 

"And  with  reference  to  the  words  'descends 
to,'  used  in  section  12G5  heretofore  quoted,  the 
opinion  In  Estate  of  Headen  says:   'We  are 
of  the  opinion  that  both  phrases  "descend  to** 
and  "vest  In"  merely  express  the  operation 
of  the  rule  of  survivorship  which  Is  neces- 
sarily Incident  to  a  Joint  tenancy,  and  that: 
they  do  not  furnish  any  other  different  mode 
for  the  transmission  of  the  same.*   This  1st 
directly  contrary  to  all  the  common-law  au- 
thorities, both  as  to  the  time  when  the  estate^ 
vests  In  the  survivor,  and  as  to  the  sourcei 
from  which  he  derives  title  to  the  whole  es- 
tate.  It  1b  also  contrary  to  the  rule  of  cou- 
structlon  prescribed  by  the  Code  Itself.  The 
word  'descend'  has  always  had  a  well-knowxi, 
certain,  technical,  legal  meaning.  'Descent  on 
hereditary  succession  Is  the  title  whereby  xi 
man  on  the  death  of  his  ancestor,  acQuiroQ 
his  (the  ancestor's)  estate  by  right  of  repr-«> 
sentatlon  as  his  heir  at  law.'  2  BL  Com.  20i 
Estate  of  Donahue,  86  Gal.  832.  It  la  true 
as  stated  In  Estate  of  Headen.  that  the  Co<|  < 
does  not  use  the  word  'descent'  to  expr^s; 
this  idea,  but  snbstitnteB  the  word  *saccee 
sion.'  But  tbla  does  not  change  the  meanin; 
of  the  word  'descent,*  nor  deprive  It  of  tti. 
meaning  It  bos  always  possessed.    It  la 
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technical  word  bavliv  a  peculiar  and  appro* 
prfate  meantns  In  law,  and  hj  the  role  laid 
down  In  section  13  of  the  same  Code,  It  Is  to 
be  construed  accordingly.  We,  therefore, 
hare  thia  condltton:  That  the  part  of  the  sec- 
tion declaring  that  the  eponses  dnrlng  their 
llres  hold  In  joint  tenancy  la  Inconslatent  with 
that  which  provides  that  opon  the  death  of 
one  the  homestead  shall  descend  to  the  otbw, 
if  both  phrases  are  given  their  technical  mean- 
ing. It  Is  necessary  either  to  reconcile  this 
iQctmslstency,  or,  If  that  cannot  be  done,  to 
determine  which  of  the  two  Inconsistent  pro- 
risioos  shall  prevail  in  constmlng  and  giving 
effect  to  the  section.  From  a  consideration 
of  other  statutes  on  the  same  sabject  it  la 
trident  that  the  provision  that  the  spooses 
are  to  hold  as  Joint  tenants  must  be  taken 
with  Important  quallflcatlons.  By  section  683 
of  the  same  Code  a  joint  estate  must  be  creat- 
ed by  a  single  will  or  transfer.  And  this  was 
also  necessary  at  common  law.  By  section 
752  of  the  Code  of  CMvIl  Procedure  joint  ten- 
ants may  have  a  partition  of  the  joint  es- 
tate and  a  sale  thereof,  If  necessary  to  effect 
the  partition.  A  homestead  is  not  created 
dther  by  will  or  transfer,  and  there  can  be 
no  partition  of  a  homestead  by  either  party. 
To  this  extent,  therefore,  the  estate  of  hus- 
band and  wife  In  a  homestead  Is  different 
from  a  Joint  tenancy,  and  the  declaration  that 
they  hold  as  joint  tenants  cannot  be  given 
foil  effect 

"There  was  at  common  law  a  species  of 
jolDt  tenancy  which  could  only  exist  between 
iasband  and  wife,  which  was  denominated  a 
tenancy  by  entireties,  and  which  could  not 
be  alleiated  by  either  party  alone,  nor  par- 
titioned, and  which  therefore  bore  a  closer 
rfsemblance  to  the  right  of  homestead  under 
this  statute;  but  that  species  of  joint  tenancy 
most  be  considered  as  abolished  by  the  provi- 
sions of  sections  682  and  683  of  the  ClvU 
Code,  which  exclude  It  from  the  enumeration 
9t  the  different  kinds  of  ownership.  Under 
tbese  circumstances  the  reasonable  constrnc- 
tin  of  section  1285  of  the  Civil  Code,  as  orlg- 
fnally  enacted,  requires  that  the  clause  de- 
risring  that  on  the  death  of  either  spouse  the 
land  'descends'  to  the  survivor  shall  be  con* 
rtmed  as  intended  to  stlU  further  qualify  the 
character  of  the  Joint  tenancy,  or  rather  to 
ctov  wherein  the  estate  differed  from  a  tech'- 
dcal  Joint  tenancy,  by  In  effect  declaring  that 
The  sarrtvor  did  not  take  by  virtue  of  the 
crigiDa]  grant  or  dedaratlon,  as  would  be 
case  if  it  were  a  Joint  tenancy,  but  by 
desrent.  The  teem  *Jolnt  tenancy*  was  evt* 
dutly  used  merely  to  describe,  as  near  as 
fooriblc^  the  xiatnre  of  the  estate  daring  the 
afetfane  Of  both  spouses,  leaving  Its  devolu- 
clon  njMm  the  death  of  either  to  be  fixed  by 
the  sDcceedlng  clause  providing  for  Its  de- 
■rent  This  harmonizes  the  seeming  Incon- 
^etmej  of  the  two  parts  of  the  section,  and 
between  the  section  and  section  1474  of  the 
Cede  of  Civil  Procedure.  And  it  Is  also  in 


harmony  with  the  gen«ra3  idea  apon  whltA 
the  h<Hneatead  right  Is  founded.  The  pri- 
mary purpose  of  the  homestead  right  Is  to 
preserve  a  home  for  the  protection  of  the  fam- 
ily. Waples  on  HomeBteads,  p.  8;  Smyth  on 
Homesteads,  IS  1-14.  It  was  chiefly  to  pro- 
vide an  abiding  place  for  the  femily,  so  long 
as  the  family,  as  such,  continues,  that  the 
statute  was  enacted,  and  not  for  the  purpose 
of  defining  the  character  of  estates  or  the 
general  qualities  of  ownership.  The  statute 
should  therefore  be  construed  to  mean  that 
on  the  death  of  one  spouse  the  land  descends 
to  the  other,  and  In  that  respect  It  Is  a  stat- 
ute of  descent  Such  laws  are  always  subject 
to  l^lslatlve  control,  and  may  be  changed 
or  alwllshed  at  will,  because  the  right  of  de- 
scent being  a  mere  expectancy,  is  not  a  vest- 
ed right  Civ.  Code,  |  700. 

"In  addition  to  all  this  there  Is  the  general 
proposition  that  the  right  of  homestead, 
though  secured  by  the  Constitution,  requires 
legislation  to  make  It  effectual;  that  it  is  a 
creature  of  the  statute,  and  subject  to  change 
at  any  time;  that  it  Is  not  the  primary  pur- 
pose of  such  statutes  to  create  vested  rights 
In  the  land  affected;  and  that  the  homestead 
right  Is  not  such  a  vested  right  that  it  can- 
not be  taken  away  by  legislation.  While  It 
is  the  duty  of  the  Legislature  to  provide  for 
the  protection  of  the  family  by  protecting 
the  home  from  forced  sale,  yet  the  mode  of 
protection,  and  the  character  and  quality  of 
the  right  of  the  respective  members  of  the 
family,  and  their  Interests  In  the  land  of 
which  the  homestead  Is  composed,  may  be 
chaoged  from  time  to  time  during  the  oc- 
cupancy by  the  family  of  the  homestead,  or 
during  the  continuance  of  the  general  home- 
stead right  as  the  Legislature  may  see  fit 
The  Constitution  vests  power  over  the  sub- 
ject In  the  Legislature.  Art.  17,  !  1.  These 
prlnciplefl,are  recognized  In  the  following  cas- 
es: Estate  of  Delaney,  37  Cal.  176;  Rich  v. 
Tubbs,  41  Cal.  34;  Herrold  v.  Been,  58  Cal. 
446;  Tyrrel  v.  Baldwin,  78  Cal.  473  [21  Pac. 
116];  Gruwell  v.  Seybolt  supra.  I  think, 
therefore,  that  it  is  clear  from  all  these  con- 
siderations that  the  purpose  of  Inserting  the 
declaration  that  the  land  should  descend  to 
the  survivor  was  to  make  It  sure  that  the 
power  to  change  still  remained  In  the  Legis- 
lature, and  that  the  so-called  joint  estate  was 
not  to  be  considered  a  vested  estate,  nor  a 
technical  Joint  tenancy.  This  being  the  case. 
It  follows  that  the  statute  governing  the  rights 
of  plaintiffs  here  Is  the  statute  In  force  In 
1885,  at  the  time  of  the  death. of  Patrick 
Hannon.  This  law  gave  the  children,  as  his 
hdrs,  two-thirds  of  the  estata" 

Later  cases  dedded  by  the  Supreme  Court 
since  the  foregoing  opinion  was  rendered  ap- 
prove the  rule  that  it  is  immaterial  when  the 
homestead  was  selected,  aa  the  statute  In 
force  at  the  time  of  the  d«ith  of  the  spouse 
whose  property  was  impressed  with  home- 
stead charaetw  controls  the  descent  and  dev* 
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olutlon  of  the  title.  Estate  of  Fath.  132  CaL 
612,  64  Pac.  995;  Saddlemlre  v.  Stockton  Sav- 
ings Soc.,  144  Cal.  650,  653,  79  Pac.  881. 

Accepting  the  foregoing  opinion  of  Judge 
Shaw  as  the  opinion  of  this  conrt,  for  the 
reasons  therein  stated,  the  JadgmeDt  appeal- 
Ml  from  is  affirmed. 


PILCHER  et  al.  t.  LOTZGESELt  et  aL 

(Snpreme  Coart  of  Waahington.    Feb.  25, 
19ia) 

1.  Trusts  (5  3G5*)— Acnows— I*achw. 

Piaintiita  were  guilty  of  laches  where  17 
years  elapsed  between  the  tirae  the  youngest 
plaintiff  became  of  age  and  the  commencement 
of  an  action  to  enforce  their  claims  ander  a 
trust,  whereby  their  father,  who  In  the  Interim 
died,  was  to  bold  for  their  benefit  property  left 
by  their  mother. 

[Ed.  Note.— For  other  cases,  aee  Trusts,  Cent 
Dig.  Si  508-573;  Dec  Dig.  fi  365.*  ] 

2.  Trusts  (J  43*)— ESxpbes»  Tsnsra— Parol 
Evidence. 

Under  Ballinger's  Ann.  Codes  &  St.  8  4617 
(Kerce's  Code,  §  4435),  providing  that  afl  con- 
veyances of  real  estate  or  of  any  interest  there- 
in and  all  contracts  creating  or  evidencing  any 
incnmbranee  on  real  estate  shall  be  by  deed,  an 
express  trust  cannot  be  proven  by  parol  evi- 
dence. 

[Ed.  Note.— For  other  cases,  sea  Troats,  Cent 
Dig.  88  62-^;  Dec.  Dig.  |  43.*] 

Department  2.  Appeal  from  Superior 
Court,  Clallam  County;  I^ester  Still, ' Judge. 

Action  by  Anna  PUcber  and  another 
agaiast  George  H.  Lotzgesell,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

Morris,  Southard  &  Shipley,  for  appellants. 
A.  W.  Buddress,  for  respondenta. 

DUNBAR,  J.  The  briefs  in  this  case  are 
exceedingly  large  and  the  record  voluminous, 
but  a  perusal  of  the  case  convinces  us  that 
the  material  facts  are  few  and  simple.  The 
complaint  discloses  that  Gertrude  Eliza  and 
George  Henry  Lotzgesell  were  husband  and 
wife ;  their  heirs  being  the  plaintiffs  and  de- 
fendants in  this  action,  together  with  one  eon, 
John  Lotzgesell,  a  bachelor,  since  deceased. 
The  mother  died  March  6,  1889,  having  exe- 
cuted a  will  making  the  husband  her  sole 
heir ;  none  of  the  children  being  mentioned 
In  the  wlU.  The  will  was  what  is  termed 
a  nonintervention  will,  providing  that  the 
husband  should  Lake  exclusive  charge  of  the 
estate,  and  be  exempted  from  any  order  or 
action  of  the  probate  court  except  In  so  far 
aa  proving  the  will  Is  concerned,  and  the  will 
was  probated  by  the  husband  In  the  probate 
court  of  Clallam  county  to  that  extent;  the 
petition  reciting  that  the  reel  estate  situated 
in  Ciallam  county  was  community  property 
of  the  petitioner  and  his  deceased  wife,  Ger- 
trude Eliza  Lotzgesell.  The  property  was 
taken  into  irassesslon,  or  remained  in  posses- 
sion, of  the  husband  untU  March  26,  1897, 


when  he  conveyed  different  tracts  of  the  real 
estate  to  different  ones  of  the  children,  con- 
veyance of  certain  lands  being  made  to  the 
appellants  In  this  action,  the  chlldr^  taking 
posseeal(m  of  these  different  tracts  of  land 
and  assuming  ownership  over  them.  At  the 
time  the  will  was  executed  the  mother,  sp- 
pellant  Anna  Pllcher  was  27  years  old.  and 
appellant  LlUie  Alexander,  thea  unmarried, 
was  16  years  old.  The  father  died  February 
16,  1907,  and  Just  before  his  death  he  exe- 
cuted a  will  leaving  a  small  amount  to  each 
one  of  hla  heirs,  hut  leaving  the  bulk  of  the 
property  to  the  defendants,  who  are  execu- 
tors of  said  will.  The  will  provided  that 
Mrs.  Henrietta  Cydell  should  have  the  use 
of  the  farm  during  the  lifetime  of  George 
Lotzgesell,  who  evidently  from  the  record 
was  an  Incompetent  of  some  character,  and 
who  was  to  be  to  a  certain  extent  maintained 
during  bis  life  by  Mrs.  Cydell,  and,  upon  tlie 
death  of  said  George,  the  property  was  to 
revert  to  the  two  defendants  Frank  Lotz- 
gesell and  George  H.  Lotzgesell.  In  a  few 
m(Hitha  George  Henry  Lotzgesell  died,  and, 
after  bis  death,  this  action  was  commenced 
by  the  appellants  Anna  PUcher  and  Llllie 
Alexander,  claiming  that  the  will  of  the 
mother  was  ineffectuai  as  to  them,  they  not 
having  been  mentioned  In  the  same,  and,  fur- 
ther, that  It  was  the  understanding  at  the 
time  the  will  was  made  that  the  property 
should  be  held  in  trust  by  the  father  for  the 
benefit  of  the  children.  A  prayer  was  made 
that  a  partition  and  division  be  made  of  all 
the  real  estate  and  personal  property  owned 
by  Gertrude  Eliza  Lotzgesell  in  her  lifetime 
and  left  by  her  at  her  death  among  the  sev- 
eral parties  seised  of  or  entitled  thereto  ac- 
cording to  their  respective  estate  and  Interest 
therein;  but.  In  case  said  real  estate  and 
premises  could  not  be  equitably  divided 
among  the  respective  owners  thereof,  that 
the  said  real  estate  and  premises  be  adjudged 
and  ordered  to  be  sold  and  the  proceeds 
appropriated  according  to  the  rights  of  the 
parties,  that  an  accounting  be  had  between 
the  parties  for  the  rents,  profits,  aud  uses  of 
the  property  as  their  interest  might  appear, 
and  for  further  relief  within  the  conscience 
of  the  court  The  answer,  admitting  many 
things  set  forth  In  the  complaint,  denied  that 
there  was  any  trusteeship  in  the  father,  or 
that  he  had  made  any  promises  in  that  direc- 
tion to  the  mother  upon  her  deathbed,  as 
had  been  alleged  in  the  complaint  and  plead- 
ed the  statute  of  limitations.  A  reply  was 
Interposed,  and  the  case  went  to  trial  before 
the  court,  with  the  result  that  the  cause  was 
dismissed;  findings  being  made  In  favor  of 
the  defendants. 

As  to  the  land  which  was  deeded  to  these 
defendants  by  their  father  on  March  26, 1807, 
the  record  shows  that  the  parties  went  into 
the  possession  of  the  land  and  have  main- 
tained possession  ever  since,  paying  the  tax- 
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es  and  fanalng  the  land  and  appropriating 
the  proceeds ;  and,  whatever  view  may  be  tak- 
m  of  other  proposltloiui  argued  In  the  case, 
It  Is  too  plain  for  argnment  that  the  statute 
of  Umltatlons  has  run  against  the  plaintiffs 
so  far  as  this  deeded  land  Is  concerned,  the 
deeds  having  been  made  March  28,  1807,  and 
this  action  not  having  been  commenced  until 
June  11.  1908.  As  to  that  portion  of  the 
estate  which  Is  not  Included  In  the  property 
di^Kjsed  of  by  deeds  aforesaid,  we  think  the 
court  was  abundantly  Justified  In  concluding 
that  the  plaintiffs  had  been  guilty  of  laches 
In  bringing  this  action,  and  that  the  claim 
was  a  stale  one.  As  we  have  seen,  19  years 
expired.  Kfter  the  alleged  execution  of  the 
trust  before  this  action  was  commenced,  the 
appellant  PllCher  at  that  time  being  27  years 
old  and  the  anKllant  Alexander  being  16 
rears  old ;  so  that  17  years  have  expired  since 
LUlle  Alexander  became  of  age  and  had  a 
lefal  right  to  enforce  her  Just  claims. 

Oral  testimony  was  Introduced  to  tbow 
that  Influence  was  brought  to  bear  upon  the 
mother  daring  her  last  sickness  to  Influence 
her  to  deed  her  pr<^>erty  exclusively  to  the 
father,  and  that  he  had  promised  that,  If 
she  would  do  so,  he  would  bold  it  In  trust 
for  all  the  children.  An  express  trust  can- 
not be  proven  under  the  provisions  of  Balllng- 
er*s  Ann.  Codes  &  St.  i  4517  (Pierce's  Code,  } 
443^,  by  parol  testimony,  so  that,  If  the  par- 
ties have  any  standing  here  at  all.  It  would 
be  by  reason  of  the  fact  that  the  trust  was 
ex  maleflclo.  But  the  court  in  this  case  has 
Connd.  that  said  George  Henry  Lotzgesell  nev- 
er at  any  time  made  any  promise  or  agree- 
ment whatever,  either  verbally  or  In  writing, 
to  or  with  the  said  Gertrude  Eliza  Lotzgesell, 
bis  wife,  nor  to  or  with  any  of  the  plaintiffs 
or  d^eiDdants,  concerning  or  In  any  wise  af- 
fecting any  of  the  premises  mentioned  In  any 
of  these  flqdings,  nor  any  of  the  real  or  per- 
sonal property  owned  by  him  or  In  which  he 
had  MSij  interrat,  other  than  the  deeds  and 
last  will  and  testament  set  forth  In  the  flnd- 
biga.  There  was  testimony  Introduced  tending 
to  establish  this  fact,  but  the  court  evidently 
did  not  believe  It  Nor  are  we  Impressed 
with  its  truthfulness,  as  a  court  must  be  to 
set  aside  a  plain  conveyance,  and  declare  It 
to  be  beld  in  trust  for  some  one  else.  The 
will  In  this  case,  though  Inoperative  as  to  the 
beirs  not  mentioned,  was  a  regular  Instru- 
moit  of  conveyance  on  Its  face,  and,  before  It 
eould  be  Judicially  determined  that  It  was  not 
what  it  purported  to  be,  the  strongest  fclud 
of  proof  must  be  adduced.  In  Denny  v.  Hold- 
cn,  103  Paa  1109,  this  court  said:  "The  ap- 
pellant seeks  to  establish  a  resulting  trust 
brr  psrol  evidence,  to  show  that  the  respond- 
ent^ the  owners  of  the  legal  title  to  the  prop- 
erty In  controversy,  hold  title  to  the  extent 
of  an  undivided  one-half  Interest  In  trust  for 
him.  In  such  case  the  evidence  must  be 


clear,  cogent,  and  convincing  before  a  trust 
will  be  dedared," — citing  S  Pomeroy's  Equity, 
1040,  and  cases.  In  determining  the  quality 
of  the  evidence  the  fact  must  not  be  lost  sight 
of  that  the  lips  of  the  father  In  this  case  are 
closed  In  death,  and  courts  will  as  a  rule  be 
slow  to  tend  a  willing  ear  to  statements  of 
what  dead  men  said,  especially  when  the 
statements  attributed  to  them  Impeach  their 
veracity  and  th^  are  left  helpless  to  defend 
their  good  names  and  to  protect  the  Interests 
which  they  have  seen  fit,  as  In  this  Instancy 
to  bequeath.  Seventeen  years  is  a  long  time 
for  persons  to  postpone  action  In  a  case  where 
tbelr  rights  are  In  Jeopardy. 

The  appellants  cite  the  case  of  Barnes  v. 
Barker,  B  Wash.  390,  31  Pac.  976,  In  support 
of  the  contention  that  the  appellants  have  & 
right  to  bring  this  form  of  action.  But  that 
case  rather  establishes  the  fact  that  the  a[H 
pellants  In  this  action  were  guilty  of  laches 
than  otherwise ;  the  court  there  saying: 
"Such  being  the  fact,  what  was  her  remedy? 
In  our  opinion  It  was  simply  to  move  the 
court  to  proceed  with  the  administration  of 
the  estate  of  her  mother,  and  as  a  part  of 
such  administration  to  deoee  and  set  over 
to  her  the  proportion  to  which  she  would 
have  been  entitled  If  her  mother  had  died  in- 
testate." Whether  an  heir  would  be  com- 
pelled to  do  this,  the  case  Implied  that  prompt 
action  was  demanded.  But  In  this  case  IT 
years  have  expired,  during  which  time  recol- 
lectlou  of  events  and  conversations  must  nec- 
essarily be  dimmed.  The  father  in  the  mean- 
time has  died,  and  It  Is  not  until  after  he 
has  made  a  will  and  passed  away-~-a  will 
which  evidently  Is  not  satisfactory  to  some  of 
the  heirs — that  this  claim  of  trusteeship  ex 
maleflclo  is  made.  This  case,  It  seems  to  us, 
falls  squarely  In  principle  within  the  rule 
announced  by  this  court  In  Spaulding  v.  Col- 
Uns,  51  Wash.  488,  09  Pac.  306.  There  it  Is 
true  that  20  years  had  expired  after  the  deed 
was  made  before  an  assault  was  made  upon 
it,  but  In  the  meantime  Mrs.  Spaulding  had 
remained  upon  the  land  which  had  been  deed- 
ed to  Collins,  and  had  raised  objections  at 
dlfTerent  times  to  the  sale  of  the  same,  claim- 
ing that  the  deed  was  Intended  as  a  mortgage. 
But  She  had  never  paid  any  rent  for  the  use 
of  the  property  and  was  simply  tolerated  ui>- 
on  It;  and  we  held  that,  notwithstanding  this 
tolerated  possession  bj  Mrs.  S^rauldlng,  she 
bad  stood  by  too  long  at  that  time  to  set  up 
the  claim  that  the  deed  was  Intended  as  a 
mortgage. 

From  all  the  testimony  In  this  case,  we  are 
satlsfled  that  an  Injustice  would  be  done  to 
allow  the  provisions  of  this  will  and  of  these 
deeds  to  be  in  any  manner  disturbed.  The 
Judgment  la  therefore  afllnned. 

RDDKIN,  O.  X,  and  FABSBR,  MOUNT, 
and  CBOW,  33.,  concur. 
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ANUSTASAEAS  et  ftl.  v.  INTERNATIONAL 
CONTRACT  CO. 

<Siipreme  Court  of  WaaUogton.    Feb.  24, 

1910.) 

1.  Master  and  Seevakt  (8  286*)— iNjnBT  to 

SEBVAWr^AVINO  OF  TBENCH— NEGLIGENCE 

— Evidence. 

The  evidence,  fa  an  actloD  for  death  of  ao 
employ^  from  the  caving  of  a  trench  in  which 
he  was  working,  held  to  make  the  question  of 
the  master's  negligence,  in  not  bracing  the  walls 
of  the  trench,  or  fumishing  materials  therefor, 
or  warning  the  servant  of  a  discovered  crack 
near  the  wall,  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1026;  Dec.  Dig.  S  286.*] 

2.  Master  and  Sbbvant  d  288*) —Assump- 
tion OF  Risk. 

'  Though  the  fact  that  the  walls  of  a  trench, 
which  caved  in.  Injuring  a  servant,  were  not 
braced,  was  open  and  apparent,  it  cannot  be 
said  as  matter  of  law  that  the  servant  assumed 
the  risk;  the  master's  evidence  being  directed 
to  proving  It  was  not  customary  to  orace  the 
walls  of  excavations  of  sach  character,  and  that 
the  nature  of  the  soil  was  such  that  no  one 
would  have  apprehended  danger,  and  the  mas- 
ter having  directed  the  servant  where  to  worl^, 
which  direction  carried  with  it  an  implied  as- 
surance that  the  place  was  safe,  and  the  serv- 
ant having  a  right  to  rely  on  such  assurance, 
unless  the  dangers  were  open  or  apparent,  or 
the  character  of  the  work  was  such  that  a  rea- 
sonably pmdent  man  would  have  apprdiended 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-1088;  Dec.  Dig.  f 
288.*] 

8.  Master  and  Servant  (S  264*)— Injubt  to 
Servant— Obdebs  of  Fobeu an— Pleading 

AND  PbOOF^YaBIaNCE. 

There  was  no  variance  between  tiie  proof 
and  the  allegation  of  the  complaint  In  an  ac- 
tion for  injur;  to  a  servant  by  the  caving  of  a 
trench,  that  the  foreman  ordered  the  servant 
to  stay  in  the  treoch,  assuring  him  that  the 

ftlace  was  safe,  after  the  former  had  notice  that 
t  was  unsafe;  there  being  evidence  that  the 
foreman  directed  him  to  work  where  he  received 
the  Injury,  and  such  direction  having  the  force 
of  an  order  and  containing  an  Implied  assur- 
ance that  the  place  was  safe,  and  carrying  with 
it  the  duty  on  the  part  of  the  servant  to  stay 
till  the  work  was  completed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  if  861-876;  Dec.  Dig.  f 
264.*] 

4.  Master  and  Servant  (|  201*)— Safe  Place 
TO  Work— RBifAiNiKO  Avteb  Gomfution 
or  Work. 

The  instmction,  In  an  action  for  Injury  to 
a  servant  from  the  caving  of  a  trench,  on  the 
contention  of  the  master  that  the  servant  re- 
mained in  the  trench  a  few  minutes  after  he  was 
told  his  wotk  was  completed,  and  that  when  hia 
work  therein  had  been  finished  the  master's  obli- 
gation was  at  an  end,  that,  if  he  remained  there- 
in an  unreasonable  time  after  he  had  completed 
the  work  he  was  directed  to  do,  the  mastcr'tt  duty 
to  keep  the  place  in  a  reasonably  safe  condition 
ceased,  and  there  could  be  no  recovery,  was  as 
favorable  to  the  master  as  warranted  by  the 
law. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  S  291.*] 

5.  Master  and  Servant  (I  291*)  — Ikstbuc- 
Tioss— Applicability  to  Pleadings. 

The  difference  between  the  allegation  of  the 
complaint,  in  an  action  for  Injury  to  a  servant 


from  the  caving  of  a  trendi  in  which  he  was 
working,  that  the  foreman,  with  knowledf^  that 
"the  walls  of  the  trench  were  unsafe,"  directed 
the  servant  to  continue  at  his  work,  and  an  in- 
struction as  to  the  duty  of  the  foreman  knowing 
there  was  "a  ciack  in  the  earth  near  the  wall  of 
the  trench,"  was  one  of  form,  rather  than  of 
substance ;  so  that  it  cannot  be  complained  that 
the  instruction  was  not  in  harmony  with  the 
negligence  charged  in  the  complaint 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  81  1136-113&;  Dec.  Dig.  i 

6.  Master  and  Sbrtaht  (|  208^— Tnjdbt  to 
Servant  —  Neoligehcb  of  Master  —  In- 
stboctions. 

An  instruction  on  the  question  of  negli- 
gence, in  an  action  for  injury  to  a  servant  from 
the  caving  of  the  trench  in  which  lie  was  work- 
ing, held  to  correctly  state  the  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant,  Gent  Dig.  H  1148-1161;  Dec  Dig.  | 

7.  Master  and  Sebvant  (S  296*)— Injubt  to 

^RVANT— CoNTBIBUTOBT  NEGLIGENCE— IN- 
STRUCTIONS. 

The  instruction,  in  an  action  for  injury  to 
a  servant,  that  the  servant  has  the  duty  of  ex- 
ercising for  his  own  protection  reasonable  care, 
which  IS  the  degree  of  care  usually  exercised  by 
a  reasonably  prudent  person  similarly  situsted, 
and  that  if  it  be  established  that  he  failed  to 
exercise  such  degree  of  care,  and  his  failure  to 
do  so  materially  contributed  to  his  injury,  there 
can  be  no  recovery,  correctly  states  the  law. 

[EkI.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  1180-1194;  Dec  Dig.  | 
296.*] 

8.  Master  and  Servant  (5  206*)— Injubt  to 
Servant— Assumption  of  Risk. 

The  instmction,  in  an  action  for  Injnry  to 
a  servant,  that  he  assumed  all  the  open,  appar- 
ent, and  obvious  risks  incident  to  his  work,  and 
if  his  injury  resulted  from  such  risks  there 
would  be  no  recovery,  correctly  states  ttie  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  550 ;  Dec.  Dig.  S  206.*] 

9.  Witnesses  (§  372*)— Cboss-Exauination. 

Asking  a  witness,  on  cross-examination,  it 
he  had  been  paid  for  his  testimony,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  1106;  Dec  Dig.  8  372.*] 

Department  1.  Appeal  from  Superior  Court, 
King  Connty ;  Mitdidl  OUHam,  Judge. 

Action  by  ^nagetas  AnnstasakaB  and  otb- 
ttn  against  the  Znternatlonal  Contract  Com- 
pany. Judgment  for  plaintiffik  Defendant 
appeals.  AflBrmed. 

See,  also,  61  Wash.  119,  98  Pac.  93,  21  L. 
R.  A.  (N.  S.)  267. 

Roberts,  Battle,  Huibert  &  Tennant  for 
appellant  Brady  ft  Bummeiui,  for  respond- 
ents. 

GOSB;  X  This  is  an  action  brought  by 
the  widow  and  the  minor  children  of  O.  K. 
Anustasakaa,  deceased,  against  the  appelant, 
for  damages  for  personal  Injuries  to  the  de- 
ceased causing  his  death,  occurring.  It  Is  al- 
leged, through  the  n^lgence  of  the  appel- 
lant The  minors  have  appeared  by  a  guard- 
ian ad  litem.  There  was  a  verdict  and  Judg- 
ment for  the  plaintiffs,  and  the  defendant  has 
appealed. 

At  the  doee  of  all  the  testimony  in  the 


•For  otber  caass  see  same  topic  and  section  NUMBER  In  Dec  A  Am.  Digs.  UOI  to  date,  A  Reporttr  Indexes 
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case,  the  appellant  ctaalleiiged.  the  snfflcleacy 
cf  the  erldence  and  asked  for  a  Judgment  in 
Its  favor  upon  three  grounds:  (1)  That  Its 
negligence  had  not  been  shovn;  (2)  that  the 
deceased  assumed  the  risk ;  and  (3)  that  bis 
death  was  caused  by  his  own  n^igence. 
The  application  was  denied. 

The  negligence  relied  upon  for  a  recovery 
Is  alleged,  in  paragraptaa  4  and  B  of  the  com- 
plaint, as  follows: 

"(4)  That  at  a  date  prior  to  the  11th  day 
of  April,  1907,  the  deceased,  G.  K.  Anusta- 
sakas,  was  employed  by  the  defendant  as  a 
laborer,  and  on  the  11th  day  of  April,  1907, 
the  BBld  deceased,  O.  K.  Anustasakas,  was 
laboring  undor  the  orders  and  directions  of 
the  defendant  and  Its  foreman  In  an  excava- 
tloa  at  Third  aTrame  and  Madison  street  In 
the  city  of  Seattle;  that  the  said  O.  K. 
Anustasakas  was  ordered  Into  the  said  exca- 
vation to  labor,  and  he  trusted  the  defendant 
and  Its  foreman  to  see  that  the  same  was 
kept  safe  and  In  proper  condition;  that  the 
defendant  failed  to  provide  the  said  deceas- 
ed, O.  K.  Anustasakas,  with  a  safe  place  In 
which  to  work ;  that  the  defendant  careless- 
ly and  n^llgently  failed  to  provide  any 
material  for  propping  up  and  bracing  the 
walls  of  the  said  excavation,  and  careless- 
ly and  negligently  failed  to  properly  brace 
and  protect  the  said  walls  of  the  said  exca- 
vation, and  the  said  defendant  and  its  fore- 
man n^llgently  and  carelessly  ordered  the 
aald  O.  E.  Anustasakas  to  stay  In  the  said 
excavation  and  labor,  assuring  him  that  the 
same  was  safe,  after  one  of  said  laborers  had 
notified  the  foreman  of  the  d^endant  In 
chat^  of  the  work  that  the  said  walls  were 
onsafe  and  the  walls  should  be  protected  to 
prevent  tbe  same  from  caving  In. 

"(5)  That  by  reason  of  the  carelessness 
and  negligence  of  the  defendant  In  falling  to 
provide  the  proper  material  for  bracing  the 
said  walls,  and  by  reason  of  the  negligence 
and  carelessness  of  the  defendant  in  failing 
to  properly  brace  and  protect  the  walls  of 
tbe  excavation,  and  by  reason  of  the  care- 
lessness and  n^llgence  of  the  defendant  In 
ordering  and  keeping  the  said  deceased  O.  K. 
Anustasakas  and  bis  fellow  laborers  in  the 
said  excavation  after  tbe  defendant  was  noti- 
fied that  it  was  unsafe,  the  said  walls  caved 
in,  and  the  said  O.  K.  Anustasakas  was  cov- 
ered by  tbe  earth  and  buried  ami  CTushed 
thereby,  and  by  reason  of  the  said  Injuries 
so  received  died  a  few  hours  later." 

Tbe  deceased  was  Injured  by  the  caving  of 
tbe  walls  of  a  trench  in  which  he  was  work- 
ing, and  death  resulted  in  a  few  hours.  The 
appellant  was  engaged  at  the  time  of  the  ac- 
cident in  laying  a  water  main  In  the  dty  of 
Seattle.  The  trench  had  been  dag  some  ten 
days  or  two  we^  before  the  accident  oc- 
curred. Tbe  excavation  where  the  deceased 
vas  injured  was  about  three  feet  in  width 
and  seven  or  eight  feet  In  depth.  A  few  min- 
utes before  tbe  injury,  the  foreman  of  the 
awellAot  directed  the  deceased  to  abandon 


the  work  he  was  doli^  and  go  into  the  trench 
and  dig  some  "bell"  holes;  that  is,  holes  un- 
der the  pipe  Joints  bo  that  the  Joiner  could 
connect  the  pipe.  While  in  the  trench,  and 
from  5  to  15  minutes  after  he  had  finished, 
the  wall  caved,  and  a  mass  or  block  of  earth 
struck  the  deceased  with  such  fOrce  as  to 
cause  his  death. 

There  are  numerous  assignments  of  error, 
and  tbe  discussion  In  the  briefs  has  taken  a 
wide  range ;  but  the  material  facts  developed 
upon  the  trial  made  the  Issue  a  simple  on& 
The  respondents'  testimony  tends  to  show 
that  it  Is  usual  and  customary  to  brace  the 
walls  of  excavations  of  the  depth  of  the  one 
where  the  deceased  was  Injured;  that  they 
were  not  braced,  and  no  material  was  fur- 
nished with  wblcb  to  brace  them;  that  a 
few  minutes  before  the  accident  a  fellow 
servant  of  the  deceased  directed  tbe  atten- 
tion of  the  appellant's  foreman  to  a  crack  In 
the  ground  near  the  wall  of  the  trench  and 
opposite  tbe  place  where  the  deceased  was 
working;  and  that  the  foreman  neither  warn- 
ed the  deceased  nor  took  any  steps  to  protect 
him.  The  ^pellant  met  this  state  of  facts 
with  testimony  tending  to  show  that  no  such 
custom  obtained;  that  the  soli  at  tbe  place 
of  the  injury  was  hard  blue  clay  or  bardpan. 
containing  gravel;  that  tbe  caving  could  not 
have  been  reasonably  anticipated;  and  that 
the  attention  of  the  foreman  was  not  directed 
to  the  crack.  This  made  a  simple  Issue, 
which  the  Jury  resolved  against  the  appel- 
lant, and  the  court  properly  denied  its  mo- 
tion for  a  Judgment 

It  Is,  however,  asserted  that  the  deceased 
was  an  experienced  man  in  that  kind  of 
work ;  that  he  assumed  tbe  risk  arising  from 
the  master's  failure  to  brace  the  walls;  and 
that  that  issue  should  not  have  been  submit- 
ted to  the  Jury.  This  contrition  cannot  be 
sustained.  Tbe  question  of  the  assumption 
of  risk  was  one  of  mixed  law  and  fact  It  is 
true  that  the  fact  that  the  wall  was  not 
braced  was  open  and  ai^arent  The  whole 
scope  of  the  ai^llant's  evidence,  however, 
was  directed  to  proving  that  it  was  not  cus- 
tomary to  brace  the  walls  of  excavations  of 
this  character,  and  that  the  nature  of  the  soli 
was  such  that  no  one  would  have  apprehend- 
ed danger.  Tbe  appellant  directed  the  de- 
ceased where  to  work,  and  the  direction  car* 
ried  with  it  an  Implied  assurance  that  the 
place  was  safe.  The  deceased  bad  a  right 
to  rely  upon  this  assurance,  unless  the  dan- 
gers were  open  or  apparent,  or  the  character 
of  the  work  was  such  that  a  reasonably  pru- 
dent man  would  have  apprehended  danger. 
The  point  was  ruled  against  the  appellant  In 
tbe  former  appeal  (Anustasakas  v.  Interna- 
tional Contract  Co.,  61  Wash.  119,  98  Pac.  93, 
21  L.  R.  A.  [N.  S.1  267).  where  we  said: 
*****  We  deem  it  unnecessary  to  discuss 
the  facts  further  than  to  say  that  under  the 
testimony  the  questions  of  negligence^  con- 
tributory negligence,  and  assumption  of  risk, 
were  so  clearly  for  tbe  Jury  that  we  are  con- 
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strained  to  believe  thnt  the  nonsalt  must 
have  been  granted  on  other  grounds."  That 
the  question  as  to  whether  the  deceased  as- 
sumed the  risk  was  one  to  be  determined  by 
the  jury  la  supported  by  the  following  cases : 
Johnson  t.  Collier,  54  Wash.  478,  103  Fac. 
818 ;  Hllgar  v.  Walla  Walla,  BO  Wash.  470, 
97  Pac.  498,  19  L.  B.  A.  (N.  S.)  387 ;  Howland 
T.  Standard  Milling  &  Logging  Co.,  00  Wash. 
34,  96  Pac.  686;  Chrlstianson  v.  Pacific 
Bridge  Co.,  27  Wash.  582,  08  Pac.  191.  The 
facts,  in  our  opinion,  are  bo  clearly  within 
the  rules  announced  in  the  cases  we  bare 
cited  that  it  Is  unnecessary  to  inqulia  what 
the  rule  is  in  other  Jurisdictions. 

The  point  1b  made  that  there  Is  no  evi- 
dence to  support  the  averment  that  the  fore- 
man ordered  the  deceased  to  stay  in  the  ex- 
cavation, assuring  him  that  the  place  was 
safe,  after  the  former  had  notice  that  it  was 
unsafe.  As  we  have  seen,  there  la  evidence 
that  the  foreman  directed  the  deceased  to 
work  at  the  place  where  he  received  ttie  In- 
jury. The  direction  had  the  force  of  an  or- 
der, and  it  contained  an  Implied  assurance 
that  the  place  was  safe.  The  direction  car- 
ried with  it  the  duty  on  the  part  of  the  de- 
ceased to  "stay"  until  the  work  was  com- 
pleted. There  was  do  variance  in  this  re- 
spect between  the  allegations  and  the  Tft* 
epondents*  proof. 

It  is  contended  that  the  deceased  remained 
in  the  trench  a  few  minutes  after  the  joiner 
had  said  to  him  that  his  work  was  completed, 
and  that  when  his  work  in  the  trench  had 
been  finished  the  obligation  of  the  master 
was  at  an  end.  The  court  instructed  the  jury 
that,  if  the  deceased  remained  In  the  trench 
an  unreasonable  length  of  time  after  he  had 
completed  the  woik  be  was  directed  to  do, 
the  duty  of  the  master  to  keep  the  plaoe  in 
a  reasonably  safe  condition  ceased,  and  there 
could  be  no  recovery.  We  think  the  Instruc- 
tion was  as  favorable  to  the  appellant  as  the 
law  would  warrant  The  fact  was  one  for 
the  jni7  to  determine. 

The  court  Instructed:  "If  any  circum- 
stance arises  during  the  progress  of  the  work 
which  imperils  the  safety  of  the  servant,  and 
such  circumstance  becomes  known  to  the 
master,  or  its  foreman,  and  Is  unknown  to 
Its  servant.  It  would  be  the  duty  of  the  mas- 
ter to  Immediately  warn  the  servant  of  such 
danger,  in  order  that  the  servant  might  pro- 
tect himself.  And  in  this  case.  If  you  find 
from  the  evidence  that  this  place  became 
dangerous,  and  the  danger  became  evident  to 
the  foreman  in  charge  of  the  work,  or  bis 
attention  was  called  to  It  as  the  presence  of 
the  crack  in  the  earth  along  the  excavation 
in  which  the  deceased  was  working,  and  the 
defendant  or  Its  foreman  failed  to  warn  the 
deceased  of  such  dangerous  condition,  then 
the  defendant  company  would  be  guilty  of 
negligence  in  that  particular,  and  If  the  de- 
ceased was  injured  as  a  result  of  the  failure 
of  the  foreman  to  warn  him  of  the  impend- 
ing danger,  the  plaintiffs  in  this  case  would 


be  entitled  to  a  verdict,  unless  yon  find  from 
the  other  Instructions  which  I  give  you  that 
he  Is  not  entitled  to  a  verdict"  The  appel- 
lant excepts  to  this  Instruction,  on  the  ground 
that  it  is  not  In  liarmony  with  the  negligence 
charged  in  the  complaint.  The  complaint 
does  not  in  direct  terms  all^  that  the  fore- 
man knew  there  was  a  crack  In  the  earth 
near  the  wall  of  the  trench;  but  a  cursory 
reading  of  the  paragraphs  quoted  ^ill  dis- 
close that  the  complaint  alleges  that  the 
foreman,  with  knowledge  that  the  walls  were 
unsafe,  directed  the  deceased  to  continue  at 
his  work.  The  difference  is  one  of  form  rath- 
er than  meaning  or  substance. 

Numerous  errors  are  assigned  In  the  re- 
fusal of  the  court  to  give  instructions  re- 
quested by  the  appellant  The  Instructlotm 
requested  were  either  statements  of  negative 
propositions,  or  renewals  of  the  grounds  stat- 
ed In  the  challenge  to  the  evidence. 

Upon  the  question  of  negjlgeno^  the  court 
instructed.  In  substance,  that  Hie  respondents 
must  recover.  If  at  all.  upon  the  acta  ot  n^ll- 
gence  charged  In  paragraphs  4  and  5  of  the 
complaint;  that  nei^igence  oonsists  In  the 
failure  to  use  reasonable  care;   Uiat  the 
standard  of  reasonable  care  Is  the  nmduct  of 
the  average,  prndwit  man;  that  the  master 
must  furnish  a  reasonably  safe  place  tor  the 
servant  to  work  tn;  that  the  master  Is  not 
negligmt  when  he  performs  the  work  In  the 
same  manner  and  uses  the  same  appliances 
as  reasonably  pmdent  men  encaged  In  like 
work  nse  and  apply ;  that  If  It  Is  customary 
for  reasonably  prudent  persras  oigaged  In 
the  same  kind  oi  woxft  nnder  similar  dream- 
stances  to  furnish  material  for  bracing  the 
walls  in  excavatlfms  of  like  diaracter  to  tliat 
described  In  the  complaint  and  the  appellant 
failed  to  do  so,  It  was  negligent  In  that  par- 
ticular; that  If  It  was  not  customary  so  to 
do,  the  appellant  was  not  n^llgent  In  that 
respect ;  that  negl^race  Is  never  presumed  ; 
but  that  It  is  incumbent  upon  the  party  char- 
ging another  with  negligence  to  prove  it  by 
the  testimony  in  the  case.   On  the  questloii 
of  contributory  negligence,  the  court  instruct- 
ed that  the  appellant  baa  charged  tbat'tbie 
deceased  was  negligent  and  that  his  negli- 
gence materially  contributed  to  his  death  ; 
that  this,  if  established,  is  a  complete  de- 
fense to  the  action ;  that  the  law  imposes  up- 
on the  servant  the  duty  of  exercising  reason- 
able care  for  his  own  protection ;  that  if  he 
fails  to  exercise  that  degree  of  care,  and  his 
failure  so  to  do  materially  contributes  to  his 
death,  there  could  be  no  recovery ;  that  rea- 
sonable care  means  that  d^ree  of  care  usual- 
ly exercised  by  a  reasonably  prudent  person 
similarly  situated.    On  the  question  of  aa- 
snmed  risk,  the  court  Instructed  that  the  de- 
ceased assumed  all  the  open,  ai^arent  anil 
obvious  risks  incident  to  the  work  he  was 
doing,  and  that  If  hfs  death  resulted  from 
such  risks  there  could  be  no  recovery.  Tbe 
Instructions  were  brief,  to  the  point,  and  In 
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on  cqphilon  ccarectly  oimoiinced  tiie  law  of 
the  cas& 

lliOTe  was  no  error  In  asking  tbe  wltneBs 
qKm  riomi  nrmnliintlnn  wbetber  he  had  been 
VtM  tot  bis  teatlmonr.  If  connsti  had  sought 
to  diow  tihst  the  witness  had  been  Injured  in 
the  trau^  with  the  deceased,  and  the  appel- 
lant had  settled  wltli  him  for  tbe  injurr,  a 
sertons  qoestlim  would  be  preeentod. 

The  Jadgment  wUl  be  affirmed. 

RtTDKIN,  C.  J.,  and  CHADWICK,  FtJL- 
LERXON,  and  MORRIS.  JJ.*  concor. 


ROCNDTREE  et  al.  v.  HUTCHINSON. 
(Supreme  Court  of  Wasbiagton.  Feb.  21,  1910.) 
L  Dkdicatioh  (}  20*)— BnaiAx.  Obourd— lu- 

FUCATIOH  AT  CoiEHOn  liAW. 

Id  183S  a  man  and  wife  settled  on  a  dona- 
tion claim,  of  vbicb  a  burial  ground  formed  a 
part,  and  later  acquired  title,  and  continued  in 
pospeasion  till  18&4,  when  they  cooTcxed  to  an- 
cther,  who  In  1887  conveyed  to  defendant 
From  1S54  till  the  first  settlers  conveyed  io 
1SS4  the  entire  neighborhood  used  the  burial 
crooDd  with  their  consent,  and  during  thia 
period  aboDt  40  bodies  were  buried  there.  Aft- 
er defendant  acquired  title,  he  foibade  its  use  for 
otter  Interments,  but  did  not  oppose  its  reten- 
tion as  a  restini;  place  for  bodies  already  buried, 
and  did  not  interfere  therewith  until  1908. 
Beid,  to  abow  an  implied  common-law  dedica- 
tkn. 

TEd.  Kbte.— For  other  cases,  see  Dedication, 
Cent^  Dig.  I  2&:  Dec.  Dlgr|20.*] 

Z  ItoiCATiow  Q  !•)— Statutob*  and  Com- 

HOir-IiAW  Dedicatioit. 

Tbe  distinction  tMtween  a  statutory  and  a 
eommoD-Iaw  dedication  la  that  the  former  pro- 
eeeda  from  s  grant  while  the  latter  iqwrates  by 
way  of  aa  estoppel  In  pais. 

ffii.  Note. — ^FoT  other  cases,  see  Dedication, 
Gent.  Dig.  |  12;  Dec.  Dig.  |  1.*] 
8L  DcDICATION  (I  IS*)— PABTICUI.AB  FOBH  OB 

CrawifowT— Necessttt. 

No  particular  form  or  ceremony  is  necessary 
hi  dedication  of  land  to  public  use. 

rEd.  Note.— For  other  cases,  see  Dedication, 
Out.  Dig.  f  15;  Dec.  Dig.  tlo.*] 

4.  DSDICATIOir  a  16*)— lUPUOATIOV  AT  C03f- 

ifoif  Law. 

An  implied  common-law  dedication  arises 
from  aome  act  or  coarse  <rf  conduct  from,  which 
tlie  law  will  imply  an  intention  by  the  owner  of 
property  to  dedicate  It  to  public  use. 

[Bd.  Notr.— For  other  cases,  see  Dedication, 
Cent.  Dig.  1  IS;  Dec  Dig.  {  18.*1 

Si  DEDtCATTOif  (8  20*)— Acts  CoNsmrtrrnro— 
Ubb  bt  PuBuc— Tua  or  Continuance. 
Use  by  tbe  public  need  not  continue  for  the 
statntory  period,  but  it  ought  to  be  for  such  time 
that  interruption  of  the  enjoyment  mi|tht  ma- 
lerially  affect  the  public  accommodation  and 
priTate  rights. 

[Ed-  Note.— For  other  cases,  see  Dedication, 
C«it.  Dig.  i  22;  Dec.  Dig.  S  20.*] 

ft.  Dedication  (S  20*)~PEKMiTTiNa  Pobuc 

UsK— Period  or  Enjoyment. 

Tiie  intention  of  tbe  owner  to  dedicate,  and 
tbe  period  of  enjoyment  for  the  creation  of  a 
public  right,  depend  somewtiat  on  the  nature  of 
the  Dse  to  which  tbe  property  is  deroted. 

CBd.  Note.—For  other  cases,  see  Dedication, 
Crat.  Dig.  fl  21,  22 ;  Dec.  Dig.  {  2a*] 


7.  Dedication  (I  41*)— BraiAL  Gbound— In- 
tention TO  Dedicate— Pbesumption. 

Where  the  owner  consents  to  tbe  use  of  a 
particular  tract  of  land  for  a  place  of  interment 
of  the  dead  for  more  than  20  years,  an  intention 
to  dedicate  it  for  such  purpose  will  l>e  conclo- 
sively  presumed,  and  neither  he,  nor  those  claim- 
ing title  through  him  with  notice  of  the  use* 
will  be  heard  to  assert  absence  ti  such  an  tn- 
tention. 

[Ed.  Notc^For  other  cases,  see  Dedication, 
Cent.  Dig.  f  80;  Dea  Dig.  S  41.*] 

8.  Dedication   ^   1*)  —  Acquixscbnoe  in 
Public  Use— Adtebsx  FoaaEsnoir  Dunn- 

OUISHED. 

The  distinctton  between  the  right  or  title 
acquired  by  dedication  from  that  arialng  from 
adverse  possession  is  that  the  former  gets  ita 
existence  from  the  owner's  consent,  actual  or 
implied,  while  the  latter  arises  tram  the  assez^ 
tloD  of  title  in  hostility  to  the  record  owner. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  }  1.*] 

9.  Dedication  (f  38*)— Ivflied  DbdxoatioH'- 
Bevocation.- 

Parol  Ucense  to  a  private  IndiTidaal  to  ex- 
ercise some  right  or  privilege  In  real  property* 
and  an  implied  dedication  where  there  nas  l>een 
an  acceptance  of  land  and  user  by  the  pabllcr 
rest  on  different  principles  of  law,  so  that  rules 
as  to  revocation  of  such  a  license  at  the  pleasnre 
of  tbe  owner  of  the  land  do  not  apply  to  such 
dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication^ 
Cent  Dig.  H  77,  78;  Dee.  Dig.  {  3&*] 

10.  Dedication  (|  63*)  — Buexal  OaouKO  — 
Abandonment. 

A  graveyard  dedicated  to  pnblic  nse  Is  not 
aliandoned  till  all  the  bodies  have  been  removed 
by  persons  having  authority  to  do  so.  though 
new  interments  have  not  been  made  for  some- 
years,  and  the  graves  have  not  l>een  properly 
cared  for,  due  in  part,  If  not  wholly,  to  aeniai  of 
access  thereto  by  one  asserting  adverse  claim 
to  the  land  against  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  103.  IM ;  Dee.  Dig.  {  63.*] 

11.  CEHirrBBiES  (I  20*)  — Dbsboration— In- 
junction, 

Equity  will  afford  injunctive  relief  against 
desecration  of  a  public  burial  ground  to  plain- 
tiffs having  relatives  btiried  there,  suing  on  he- 
half  of  themselves  and  all  others  in  the  pre> 
duct  including  it 

[Bd.  Note.— For  other  case^  see  Cemeteries, 
Cent  Dig.  S  22 ;  Dec.  Dig.  S  20.*] 

Department  1.  Appeal  from  Superior  Conrt», 
liewis  Connty;  A.  E.  Rice,  Judge. 

Bill  by  Pat  H.  Bonndtree  and  others  against 
John  Hntchinson.  From  a  decree  for  plain- 
tiffs,  defendant  appeals.  Affirmed. 

Beynolds  ft  Stewart,  for  appellant  W.  W.. 
Langhome,  for  reapondente. 

OOSE.  J.  This  is  a  bill  In  equity  to  re- 
strain tJie'defendant  from  desecrating  a  buri- 
al ground,  and  to  establish  the  right  to  in- 
gress and  egress.  There  was  a  decree  for 
the  plaintiffs,  and  the  defendant  has  appealed. 

The  case  presented  by  tbe  record  is:  Was 
the  tract  of  land  dedicated  to  tbe  public  by 
the  owner  as  a  place  of  sepulture?  The  trial 
court  found  as  a  fact  that:  "The  declara* 
tlons  of  consent  and  the  conduct  of  Buchan* 
an,  acted  upon  and  relied  upon  by  the  resl- 
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dents  of  Bolstfort  precinct  from  lS5o  to  tbe 
time  of  bis  sale  to  Wooley  In  18S4,  was  In 
fact  an  Implied  dedication  of -this  burying 
ground."  Whilst  the  finding  may  more  prop- 
erly be  termed  a  conclusion  of  law,  we  can- 
not escape  the  conviction  that  the  learned 
trial  court  correctly  resolved  the  case  upon 
questions  of  both  law  and  fact.  Tbe  case 
developed  the  following  facts:  One  Buchan- 
an and  his  wife  settled  upon  a  donation  claim, 
of  which  the  burial  ground  formed  a  part,  In 
1853,  and  later  acquired  title.  They  con- 
tinued in  tbe  possession  of  the  land  until 
1884,  when  they  conveyed  to  Wooley,  who 
conveyed  to  the  appellant  In  1887.  The  tract 
In  controversy  was  used  by  the  entire  neigh- 
borhood as  a  place  for  the  Interment  of  the 
bodies  of  the  dead,  with  tbe  consent  of  the 
Buchanans,  from  1854  until  they  conveyed 
to  Wooley  in  1884.  There  Is  some  evidence 
that. they  became  somewhat  obdurate  about 
the  year  1874,  but  they  continued,  however, 
to  consent  to  the  use  of  the  tract  as  .  a  burial 
ground.  •  About  40  bodies  were  burled  there 
during  this  period.  Some  time  after  the  ap- 
pellant acquired  title,  be  forbade  tbe  use  of 
the  ground  for  other  interments,  but  ofCered 
no  opposition  to  Its  retention  as  a  resting 
place  for  the  bodies  already  burled.  How- 
ever, in  1908,  according  to  bis  testimony,  tbe 
fences  Inclosing  the  graves  having  fallen,  he 
removed  and  burned  the  fencing  material,  re- 
moved the  tombstones,  and  plowed  and  seed- 
ed the  ground.  The  decree  recites,  and  It  Is 
supported  by  the  evidence,  that  tbe  app^ant 
desecrated  the  graves,  and  denied  access  to  the 
cemetery  to  relatives  and  friends  of  those 
who  were  burled  there;  that  be  wrongfully 
removed  the  monuments  erected  to  perpetuate 
the  memory  of  the  dead,  and  that  he  wrong- 
fully plowed  over  the  graves. 

The  recited  facts  show  an  Implied  common- 
law  dedication  to  a  public  use.  The  distinc- 
tion between  a  statutory  dedication  and  a 
common-law  dedication  Is  that  the  former 
proceeds  from  a  grant  whilst  the  latter  oper- 
ates by  way  .of  an  estoppel  in  pals.  There 
is  no  particular  form  or  ceremony  necessary 
In  the  dedication  of  land  to  a  public  use. 
An  implied  common-law  dedication  arises 
from  some  act  or  course  of  conduct  from 
which  the  law  will  Imply  an  intention,  on  the 
part  of  the  owner  of  the  property,  to  dedi- 
cate It  to  the  public  use.  Elliott  on  Roads 
&  Streets  {2d  Ed.)  §9  121,  123;  City  of  Cin- 
cinnati V.  Lessees  of  White,  6  Pet  431,  8  L. 
Ed.  452.  "An  Implied  dedication  Is  one  aris- 
ing, by  operation  of  law,  from  the  acts  of  the 
owner.  It  may  exist  without  any  express 
grant,  and  need  not  be  evidenced  by  any 
writing,  nor.  Indeed,  by  any  form  of  words, 
oral  or  written.  It  Is  not  founded  on  a 
grant,  nor  does  It  necessarily  presuppose  one, 
but  It  is  founded  on  the  doctrine  of  equitable 
estoppel.  As  said  by  the  Supreme  Court  of 
the  United  States,  'the  law  considers  It  In 
the  nature  of  an  estoppel  In  pals.'  and  holds 
It  irrevocaU&  It  may  be  estabUabed  by  eri* 


dence  of  conduct,  and  In  many  ways.  In  one 
case  It  was  declared  that:  'The  authorities 
show  that  dedications  have  been  established 
in  every  conceivable  way  by  which  the  Inten- 
tion of  the  party  could  be  manifested.'  If 
the  donor's  acts  are  such  as  Indicate  an  In- 
tention to  appropriate  the  land  to  a  public 
use,  then,  upon  acceptance  by  the  public  the 
dedication  becomes  complete."  Elliott,  Beads 
&  Streets,  §  123.  The  use  by  the  public  need 
not  continue  for  the  statutory  period.  "Such 
use,  however,  ought  to  be  for  such  a  length 
of  time  that  the  public  accommodation  and 
private  rights  might  be  materially  affected 
by  an  interruption  of  the  enjoyment."  City 
of  Cincinnati  v.  Lessees  of  White,  supra. 

The  intention  of  the  owner  to  dedicate,  and 
the  period  of  enjoyment  for  the  creation  of 
a  public  right,  depend  somewhat  npon  the 
nature  of  the  use  to  which  the  property  Is 
devoted.  When  the  owner  has,  as  in  this 
case,  consented  to  the  use  of  a  particular 
tract  of  land  for  a  place  for  the  interment  of 
the  dead  for  so  great  a  length  of  time,  an 
intention  to  dedicate  the  land  to  the  public 
for  such  purpose  will  be  conclusively  pre- 
sumed, and  neither  he  nor  those  claiming 
title  through  him  with  notice  of  the  use  will 
be  heard  to  assert  the  absence  of  an  inten- 
tion to  devote  the  land  to  the  particular  use; 
In  Ball  V.  Tacoma,  9  Wash.  692,  38  Pac.  133. 
the  owner  of  a  small  tract  of  unplatted  land, 
lying  between  two  avenues  700  feet  apart  In 
such  a  position  that  the  extension  of  Carr 
street  southward  to  the  avenue  would  include 
43  feet  of  the  west  end  of  his  property,  joined 
with  owners  of  similar  tracts  la  a  petition  to 
the  city  council  asliing  that  land  100  feet  in 
width  between  the  two  avenues,  which  would 
be  an  extension  of  Carr  street,  be  Improved 
at  tbe  expense  of  the  owners  of  property 
fronting  upon  It,  the  improvements  to  conMat 
of  grading  and  building  sidewalks.  Tbe  peti- 
tion was  granted,  and  the  Improvement  made. 
He  thereafter  sought  to  recover  for  the  land 
talcen  and  for  damages  to  the  remainder  of 
the  tract  Upon  the  facts  stated,  it  was  held 
that  there  was  an  implied  dedication  of  the 
land  to  the  public.  In  SeatUe  v.  Hill,  23 
Wash.  92,  62  Pac.  446,  this  court  ruled  that 
a  dedication  In  accordance  with  the  rules  of 
the  common  law  Is  valid  In  this  state;  that 
the  statute  of  frauds  Is  not  applicable  In 
such  cases;  that  an  Intention  on  the  part  of 
the  owner  to  dedicate  to  a  public  us^  fol- 
lowed by  some  act  or  acts  clearly  evincing 
such  Intention  and  an  acc^tance  by  tbe  pub- 
lic, constitute  a  valid  common-law  dedication. 
In  Forney  v.  Calhoun  County,  84  Ala.  215, 
4  South.  153,  in  discussing  the  facts  as  tend- 
ing to  show  an  implied  dedication  of  a  tract 
of  land  as  a  courthouse  site,  the  court  said: 
"Tbe  doctrine  of  equitable  estoppel  applies 
with  peculiar  force  to  cases  of  this  kind. 
Where  the  owner  of  land  Intentionally,  or  by 
culpable  negligence,  leads  the  public  to 
lleve  that  he  has  dedicated  it  to  a  public  use. 
he  will,  upon  «t«t  prlnetple  of  fair  and  ixnt- 
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sclentlous  dealing,  be  estopped  from  denying 
the  fact  of  such  dedication  to  the  prejudice  of 
those  whom  he  has  thus  misled."  Id  Bes- 
semer Land  &  Imp.  Co.  Jenkins,  111  Ala. 
135,  18  Soutb.  665,  S6  Am.  St  Rep.  26,  the 
court  considering  the  precise  question  pre- 
sented here,  said:  "But  the  proofs  referred 
to  above  do  tend  to  show  a  dedication,  that 
the  dead  of  the  community,  Including  plaln- 
tlfTs  child,  were  burled  lb  the  cemetery  with 
the  knowledge,  consent,  and  license  of  defend- 
ant, and  that  the  plaintiff,  and  the  public 
generally,  were  encouraged  to  bury  their  dead 
there.  If  this  was  true,  the  defendant  would 
be  estopped  to  deny  plaintiff's  rights  to  and 
possession  of  the  spot  of  land  for  the  purpose 
used,  and  it  could  not  therefore,  any  more 
than  a  stranger,  nnlawfuHy  Interfere  with  or 
desecrate  it"  The  same  rule  was  recognized 
and  applied  In  Davidson  v.  Reed,  111  111.  167, 
53  Am.  Rep.  613,  and  In  Tracy  t.  BUtle,  213 
Mo.  802,  112  S.  W.  4S,  where  tike  anthorltlea 
are  collated. 

It  Is  true  that  there  are  no  reservations  in 
the  deeds  in  the  appellant's  chain  of  title, 
but  both  he  and  his  grantor,  Wooley,  bad  no- 
tice of  the  existence  of  the  burying  ground, 
and  purchased  subject  to  the  rights  the  pub- 
lic had  acquired  in  the  property.  The  appel- 
lant cites  Shell  v.  Poulson,  23  Wash.  035,  63 
■  Pac.  204,  Hegrath  v.  Nickerson,  24  Wash.  235, 
64  Pac.  1C3.  Columbia  &  P.  8.  R.  Co.  t.  Seat- 
tle, 83  Wash.  51^,  74  Pac.  670.  and  Petterson 
T.  Waake,  45  Wash.  307,  88  Pac.  206,  and  ar- 
gues from  th»n  that  the  land  was  not  dedi- 
cated to  the  public  for  ^urlal  purposes.  The 
first  three  cases  recognize  the  rule  we  have 
announced  that  an  implied  dedication  depends 
upon  the  Intention  of  the  owuer  of  the  prop- 
erty, to  be  gathered  from  the  attendant  facts 
and  drcumatances.  The  Pettei:pon  Case  is  Bo 
variant  upon  the  facts  as  to  make  it  inap- 
plicable. The  dlscnsslon  In  some  of  the 
cases  confuses  a  right  or  title  acquired  by 
dedication  with  that  arising  from  an  adverse 
possession.  The  former  gets  its  existence 
from  the  consent  of  the  owner,  either  actual 
or  Implied,  whilst  the  latter  arises  from  the 
assertion  of  title  in  hostlUty  to  that  of  the 
record  owner.  Hathaway  v.  Takima  Water, 
Light,  etc.,  Co..  14  Wash.  469,  44  Paa  896, 
53  Am.  8t  Rep.  874.  and  kindred  cases  from 
this  court,  are  cited,  and.  the  argument  is 
made  that,  applying  the  principles  which  they 
declare,  the  case  at  bar  presents  simply  an 
oral  license,  terminable  at  the  pleasure  of 
the  licensor.  These  cases  announce  the  rule 
tliat  a  verbal  license  for  an  easement,  such 
as  a  water  ditch,  Is  revocable  at  the  pleas- 
ure of  the  owner  of  the  land  affected  by  the 
license.  They  have  no  application  to  this 
case.  A  parol  license  to  a  private  Individu- 
al to  exercise  some  right  or  prlvll^e  in  real 
property,  and  an  implied  dedication  of  the 
land  to  some  public  use,  where  there  has  been 
an  accQttance  and  user  by  the  public,  rest 


upon  different  and  entirely  distinct  principles 
of  law. 

There  has  been  no  abandonment  of  the 
graveyard.  Many  of  the  bodies  have  not 
been  removed.  It  only  loses  Its  character  as 
a  resting  place  for  the  dead  when  those  now 
Interred  are  exhumed  and  removed  by  those 
having  authority  to  remove  them.  It  is  true 
that  for  some  years  no  new  Interments  have 
been  made,  but  it  Is  still  a  place  of  sepulture. 
The  appellant  cannot  profit  from  the  fact 
that  the  graves  have  not  been  properly  cared 
for,  as  the  failure  so  to  do  is  partially  If  not 
wholly  due  to  his  own  perversity.  Tracy 
V.  Bittle,  supra.  Sacred  memories  cluster 
around  this  burial  spot,  unkept  as  It  is,  aud 
its  desecration  shocks  the  moral  sense  of 
mankind,  and  brings  Just  reproach  upon  the 
author.  Tbe  respondents  have  relatives  bur- 
led there,  and  have  brought  this  suit  on  be* 
half  of  themselves  and  all  others  of  Boistfort 
precinct,  which  Includes  the  burial  ground. 
Equity  win  therefore  afford  tbem  injunctivft 
relief.  Tracy  v.  Bittle,  supra. 

The  decree  will  be  afQrmed. 

BUDKIN,  G.  X,  and  OHADWICE.  FUIr 
LERTON,  and  BI0BRI8.  JJ^  concur. 


THORNS  V.  FARRAR. 
(Supreme  Oonrt  ot  Washington.  Feb.  2S.  IDIO.) 

1.  Masbiaob  (!  68*)— An  NUI.MEKT— Grounds. 

Pierce's  Code,  i  62fi2  (Balllnger'B  Ann. 
Codes  &  St.  I  4477),  providing  that  a  marriage 
is  voidable  at  tbe  salt  of  the  injured  party  when 
the  consent  ot  either  party  snail  be  obtained  by 
force  or  fraud,  while  not  defining  the  force  or 
fraud  meant,  is  merely  jarisdictional,  and  re- 
fers to  force  and  fraud  as  defined  by  the  un- 
written law  applicable  to  marriage  contracts. 

[Ed.  Note.— For  other  cajses,  see  Marriage, 
Cent.  Dig.  SS  322,  123 ;  Dec.  Dig.  I  5&«1 

2.  MaBRIAOE  a  35*)— AnNULHEKX—DUBBSS. 

Where  an  attorney  and  a  police  officer 
charged  a  man  with  having  been  intimate  with 
a  female  under  the  age  of  consent,  and  inform- 
ed him  that  ber  mother  bad  procured  a  warrant 
for  bis  arrest,  and  advised  faim  to  marry  the  fe- 
male to  avoid  the  ptosecution,  and  the  man  and 
the  attorney  and  the  officer  went  to  tbe  home 
of  the  female,  and  be  there  .agreed  to  marry  the 
female  after  being  informed  bj  the  mother  that, 
if  be  did  not,  he  would  be  sent  to  jail  or  to 
the  penitentiam  and  on  the  following  day  the 
man  and  the  female  and  her  mother  went  to 
another  city  and  were  married,  the  marriage  was 
not  procured  by  duress. 

[Ed.  Note.— For  other  cases,  see  Marriage^ 
Gent.  Dig.  i  21;  Dec.  Dig.  |  35.*] 

3.  HaBBIAOB  (S  60*)~AlfnTJLMENT— DCBESCh- 

Evidence. 

A  man  seeking  to  avdd  a  marriage  on  the 
ground  of  duress,  consisting  of  threats  of  a 
criminal  prosecution,  has  the  burden  of  proving 
duress  by  clear,  satisfactory,  and  convincing 
evidence. 

[Bd.  Note.r-For  other  easea  see  ManfaiSL 

Gent.  Dig.  1  131;  Dec  DigTi  BO*} 
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4.  Marbiaoe  (I  60*)— Annulment— DuBEHB— 

EVIDSNCE. 

The  fact  that  a  man  salog  to  annjil  a  mar- 
riase  on  the  ground  of  dareas  was  reluctant  to 
ma^e  a  promise  of  marriagp  is  not  evidence  that 
he  did  not  yield  his  free  and  full  consent  to  the 
marriage,  which  was  solemnised  on  the  day  fol- 
lowing on  bis  own  procurement. 

[Ed.  Kote.~For  other  cases,  see  Marriage, 
Cent  Dig.  |  131;  Dec.  Dig.  |  00.»] 

5.  Marbiaok  a  68*)— AffNnLHBNT— Duress. 

Where  a  man  lawfully  arrested  for  se- 
duction on  a  warrant  based  on  probable  cause 
mtfrries  prosecutrix  to  procure  bis  discharge,  he 
[Ed.  Kote.—FoT  other  cases,  se«  Marriage, 
Cent.  Dig.  i  123 ;  Dec.  Dig.  S  58.*] 
cannot  annnl  the  marriage  on  the  ground  of 
duress. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Arthur  B.  Griffin, 
Judge. 

Action  by  Herbert  E.  Thome  against  Ruth 
Farrar,  commonly  known  as  "Ruth  Thome." 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals. Affirmed. 

VlDce  H.  Faben  and  S.  H.  Kdlleran,  for 
appellant  James  M.  Oephart  and  Charles 
E.  Patterson,  for  respondrat. 

OOSB,  J.  Is  a  snlt  In  equity  brooght 
for  tbe  purpose  of  annulling  a  marriage  on 
the  allied  ground  of  duress.  At  tbe  close 
of  the  plaintiffs  evidence,  a  Judgment  of  dis- 
missal was  entered  on  tbe  insuffldency  of  the 
evidence   Tbe  plaintiff  bas  appealed. 

The  duress  alleged  tn  the  complaint  Is 
that  an  attorney  and  a  police  officer,  at  tbe 
Instance  of  the  respondoit,  for  tbe  purpose 
of  coercing  and  fntlmldatlng  the  appellant 
to  enter  into  a  iparriage  contract  with  tbe 
respondent,  made  threats  to  tbe  appellant 
"that  tbey  would  continue  and  complete  a 
certain  criminal  action  then  pending,  where- 
in the  plaintiff  was  charged  with  criminal 
seduction  of  a  female  under  tbe  age  of  18 
years,  and  that  said  defendant  was  tbe  fe- 
male referred  to;  that  the  respondent  wrong- 
fully charged  that  tbe  appellant  was  the 
father  of  an  unborn  child  of  which  she  was 
soon  to  be  delivered;  that  a  warrant  bad 
been  issued  and  was  in  the  hands  of  tbe  of- 
ficer; that  Bbe  placed  the  appellant  under 
arrest  In  virtue  of  the  warrant,  and  com- 
pelled bim  by  fear  of  a  criminal  prosecution 
to  enter  into  the  marriage  relation;  that  she 
represented  to  the  appellant  that  she  was 
under  the  age  of  18  years,  when  In  fact  she 
was  of  tbe  age  of  19  years."  The  respond- 
ent Joined  issue  on  the  allegations  of  duress 
and  misrepresentation.  Our  statute  (Pierce's 
Code,  (  6202  [Ballinger's  Ann.  Codes  &  St  S 
4477])  provides  that  a  marriage  is  voidable 
at  the  suit  of  tbe  injured  party  "when  tbe 
consent  of  either  party  shall  be  obtained  by 
force  or  fraud."  The  statute  does  not  de- 
fine the  kind  or  degree  of  forqe  or  fraud  re- 
quired to  annul  a  marriage/  Similar  stat- 
ntofi.  hnwevpr,  have  been  coftstrued  as  being . 


merely  Jurisdictional,  and  to  mean  that  kind 
of  force  and  fraud  defined  by  tbe  nnwrltten 
law  applicable  to  marriage  contracts.  Franke- 
V.  Franke  (Cal.)  31  Pac.  571, 18  L.  E.  A.  375; 
Bishop,  Marriage  &  Divorce,  ff  475,  478; 
Fobs  t.  Fosb,  12  Allen  (Mass.)  26. 
.  The  record  discloses:  That  tbe  appellant 
was  twenty-six  years  of  age  at  the  time  of 
the  marriage.  That  the  day  preceding  the 
marriage  an  attorney  and  a  police  officer,  or 
one  believed  by  tbe  appellant  to  be  such, 
called  upon  tbe  appellant  at  tbe  place  where 
be  was  working.  That  the  attorney  said  to 
him:  "You  have  been  Intimate  with  a  cer- 
tain young  lady  that  you  know.  You  under- 
stand what  I  mean.  There  Is  no  need  of 
my  explaining  these  matters."  That  the  at- 
torney "gave  him  to  understand"  that  the 
respondent  was  under  age,  and  that  her 
mother  had  caused  a  warrant  to  Issue  for  bia 
arrest  charging  that  tbe  appellant  had  "been 
intimate"  with  the  respondent  That  be 
then  Inquired  whether  appellant  would  mar- 
ry her,  to  which  the  latter  replied  that  be 
would  not  That  tbe  officer  then  approach- 
ed, and  said:  **Do  I  understand  you  refuse 
to  go?"  That  the  appellant  answered  that 
he  did.  That  tbe  officer  then  showed  a  badge 
which  the  appellant  believed  to  be  tbe  badge 
of  an  officer,  saying,  "I  am  here  to  aee  that 
yon  do  go."  The  appellant  further  stated 
that  be,  the  attorney,  and  the  officer  thea 
went  to  the  home  of  the  i^pondent;  that 
her  mother  asked  blm  if  he  Intended  to  mar- 
ry tbe  respraident,  be,  answering  tiiat  be  did 
not;  that  she  then  said,  "Well,  if  yon  don't^ 
I  will  start  criminal  proceecUi^  against 
yon";  that  ttiereafter  a  g«ietal  converaa- 
tlon  took  place  from  whlcb  the  witness  "nn- 
derstood"  th^^  If  he  did  not  marry  the 
he  would  be  sent  to  Jail  or  tbe  peiltentiftry. 
The  appellant  tben  agreed  wltb  tlie  respond- 
ent and  bar  mother  that  be  would  go  trith 
them  to  Tacoma  on  ttw  following  day,  pro- 
cure a  license,  and  have  the  marriage  cer» 
mony  performed.  ThiM  arrangement  was 
carried  out,  the  ai^ellant  meeting  the  re- 
spondent and  liar  mother  tbe  nazt  morning- 
at  9  o'clock  at  tbe  depot,  where  tbey  took 
the  train  to  Tacoma,  procured  a  license,  and 
secured  a  minister  who  united  tbe  appel- 
lant and  the  requndent  In  marriage.  After 
the  marriage  ceremony  had  been  performed 
and  after  the  three  had  lunched  together, 
tbe  mother  returned  to  her  home,  and  the 
appellant  and  tbe  respondent  repaired  to  a 
sleeping  room  In  tbe  hotel,  whlcb  the  former 
had  procured,  and  remained  there  for  sev- 
eral hours,  returning  to  her  home  late  In  tbe 
afternoon,  where  they  had  dinner.  The  par- 
ties have  not  lived  together  as  husband  snd. 
wife,  and  the-  appellant  asserts  that  they 
have  not  cohabited  since  tbe  marriage. 

There  Is  no  claim  that  either  the  officer  or 
the  attorney  saw  tbe  parties  after  the  appel- 
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lant  agreed  to  tbe  marriage  od  tbe  evening 
preceding  Its  celebration,  or  that  he  was  on- 
-der  tokj  restraint  after  that  time.  Nor  is 
there  any  evidence  of  an  arrest  other  than 
«  ccmstnictlve  one.  Do  these  facts  constl- 
tnte  dure^?  We  think  not  Whatever  con- 
-stroctlon  the  appellant  may  have  given  the 
language  or  the  conduct  of  the  officer  and 
tbe  attorney  before  he  went  to  the  home  of 
respondent,  be  was  there  advised  by  ber 
mother  that  criminal  proceedings  wonld  be 
«ommaiced  If  he  did  not  marry  the  respond- 
«nt,  plainly  Implying  that  a  warrant  bad 
not  then  issued.  The  record  discloses  that 
at  the  time  of  the  marriage  the  respondent 
was  3  months  over  18  yearn  of  age.  This, 
however,  Is  imlmportant  as  the  charge  was 
not  statutory  rape,  but  seduction.  On  cross- 
■cxamlnatlon  the  appelant  was  asked  wheth- 
er he  had  carnally  known  the  respondent 
and  he  declined  to  anBw».  claiming  a  privi- 
lege, wblch  the  court  sustained.  It  appears, 
however,  by  clear  Impllcatltm  from  tbe  com- 
plaint that  he  had  carnally  known  her.  He 
alleged  that  she  represented  ttiat  be  was  the 
ftttber  of  tbe  child,  and  that  she  was  other- 
wise chaste.  Regardless  of  tbe  eCTect  tbe 
fitatementa  of  the  attorney  and  the  officer 
may  have  had  np<m  Ibe  appellant,  be  liad 
ample  time  before  marriage  in  which  to  con^ 
suit  relatives,  friends.  Or  an  attorney  If  he 
dertred,  and  determine  for  hims^  whether 
bevrould  carry  onthis  contract ^Weare  per^ 
amaded  that  tbe  promptings  of  conscience, 
and  not  threats,  moved  him  to  marry  tbe  re- 
spondent, and  make  tbe  reparation  that  hon- 
orable conduct  demanded.  As  was  said  in 
Meredith  v.  Meredith,  79  Mo.  App.  636: 
"Threats  and  acts  of  intimidation  do  not 
necessarily  prove  duress,  and,  where  the 
party  was  under  a  moral  obligation  to  enter 
Into  or  discbarge  a*  contract,  the  presump- 
tion is  that  he  acted  from  a  sense  of  moral 
duty,  and  this  presumption  should  be  welsh- 
ed in  the  scale  against  the  evidence  of  du- 
ress. •  •  The  burden  is  on  the  ap- 
pellant to  sustain  the  allegations  of  duress, : 
and,  where  It  la  sought  to  annul  a  marriage 
contract  a  decree  will  not  be  granted  ex- 
cept upon  production  of  clear,  satisfactory, 
cwd  convincing  evidence.  26  Cyc.  913;  Foss 
T.  Foss,  12  Allen  (Mass.)  26.  The  fact  that 
tbe  appellant  was  reluctant  to  make  a  prom- 
ise of  marriage  Is  not  evidence  that  he  did 
not  yield  his  free  and  full  assent  to  the 
marriage  which  was  solemnized  upon  the 
day  following  upon  his  own  procurement 
Assuming  that  there  was  a  constructive 
arrest  there  Is  another  ground  upon  which 
a  court  of  equity  will  decline  to  annul  the 
marriage.  If  a  man  lawfully  arrested  on 
process  for  seduction,  the  prosecution  being 
based  upon  probable  cause,  marries  tbe  wo- 
man to  procure  his  discharge,  he  cannot  an- 
nul the  marriage  upon  the  ground  of  dnress. 

•Vor  oOar 


Marvin  Marvin,  52  Ark.  425.  12  S.  W. 
876,  20  Am.  St  Rep.  191;  Jackson  v.  Wlnne. 
7  Wend.  (N.  T.)  47,  22  Am.  Dec.  503;  Sickles 
V.  Carson.  26  N.  J.  Eq.  440.  "A  marriage 
brought  about  by  force,  durras,  abduction, 
or  terror  under  threats  may  be  annulled. 
But  these  Influences  must  have  been  brought 
to  tiear  by  the  other  contracting  party  or 
with  his  procurement  or  connivance.  And 
threats  of  any  legal  or  penal  measures  au- 
thorized by  law  and  the  circumstances  of 
tbe  case  will  not  Invalidate  the  contract 
Thus,  in  particular,  If  a  man  under  lawful 
arrest  for  seduction  or  bastardy,  the  com- 
plaint being  based  on  probable  cause,  choos- 
es to  marry  the  woman  as  a  means  of  ob- 
taining bis  release  and  terminating  the  pro- 
ceedings against  him.  he  cannot  all^  du- 
ress as  a  ground  for  annulling  the  marriage. 
But  it  Is  otherwise  if  the  prosecntlon  was 
maliciously  instituted  and  without  probable 
cause,  or  If  tbe  accused,  being  pliant  and 
Inexperienced,  Is  bullied  by  the  magistrate 
and  yields  under  threats  at  more  severe  pen- 
alties than  the  law  allows."  26  Cyc.  pp.  906, 
907.  Not  only  does  the  moral  obligation  of 
tbe  appcHlant  appear  from  tbe  complaint  by 
clear  Implication  as  we  bave  seen,  but  tbe 
respondent  In  her  answer  admits  that  she 
represented  to  tbe  appellant  that  she  was 
with  child  by  him,  and  avers  that  the  repre- 
sentation was  true.  We  find  no  denl&l  of 
this  In  the  record,  if  the  appellant  bad  not 
carnally  known  the  respondent  he  knew  the 
charge  of  aednetlon  was  false,  and.  If  he  was 
Induced  to  marry  her  through  dnress  and 
desired  to  avoid  tiie  marriage  contract  on 
that  ground,  It  certainly  devolved  upon  bim 
to  aver  and  prove  tbe  faMty  of  the  charge. 
If  he  bad  carnally  known  ber  and  married 
her  to  avoid  being  prosecuted.  In  tbe  ab- 
sence of  evidence,  probable  cause  will  be 
presumed  and  there  was  no  duress. 
The  decree  Is  afflnned. 

RUDKIN.  C.  J.,  and  FDLLERTON,  MORp 
RIS,  and  GHADWICK,  33^  concur. 


PEARL  OYSTER  CO.  et  al.  v.  HEUSTON 
et  alt 

(Supreme  Court  of  WitBhlngtML    March  2, 
1910.) 

1.  Public  Lands  (|  185*)  —  WASHiNOToif 
"Tide  La.it ds." 

Id  the  absence  of  lefflalative  definition, 
'^ide  lands"  are  the  lands  between  the  lines  of 
ordinary  hlj^  tide  and  mean  low  tide. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  508;  Dec  Dig.  8  185.* 

For  other  definitioni^  see  Words  and  Phrasefl, 
vol.  8,  p.  6070.] 

2.  Public  Lands  (|  185*)— Washington  Tide 
Lands— Salb—Constbdctton  or  Dked. 

Under  Lews  1897,  p.  230,  |  4,  defining  tide 

lands  as  lands  over  which  the  tide  obbs  and 
flowa  from  the  line  of  ordinary  high  tide  to  the 
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line  of  mean  low  tide,  and  section  39,  classif;- 
iog  tide  and  ahore  lands  into  two  claasea,  and 
defining  the  first  class  as  the  land  comprising  all 
tide  and  shore  lands  within  or  la  front  of  the  lim- 
its of  any  incorporated  city  or  town,  or  within 
two  miles  on  either  aide,  including  submert^ 
lands  lying  between  the  line  of  mean  low  tide 
and  the  inner  harbor  lines,  and  nroviding  that 
all  tide  and  shore  lands  not  incladed  in  the  first 
class  shall  be  known  as  the  second  class,  a  deed 
of  tide  lands  does  not  convey  anything  beyond 
the  line  of  mean  low  tide. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
C3ent.  Dig.  |  598;  Dec.  Dig.  1 185.*] 

3.  Public  LAHoq  (J  185*)  —  Gbants  —  Cos- 

STBUCTION. 

Every  grant  by  the  state  is  construed  moat 
ttrragly  agunat  the  grantee,  and  nothing  passes 
by  intendment  or  implication;  and,  where  the 
law  or  the  deed  does  not  fix  any  limit  to  a 
grant,  the  court  most  fix  the  narrowest  limit 
that  will  reasonably  Hitisty  the  terms  of  the 
grant. 

[Ed.  Note.— For  other  caie&  see  FnbUe  lAnds, 
Dec.  Dig.  I  185.*J 

4.  FUBUo  Ljutds  a  IKS*)— Washihoton  Tide 
Lattdb— Guirrs— Apflications  —  Object- 
orb. 

'  A  grantee  of  tide  lands-  extending  only  to 
the  line  of  mean  low  tide  may  not  contest,  either 
before  the  State  Land  Commissioners  or  on  ap- 
peal to  the  courts,  the  right  of  another  to  pur- 
chase lands  situated  below  the  Hue  of  mean  low 
tide,  and  the  right  to  purchase  such  land  can 
only  be  qaestioned  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  6S8;  Dec.  Dig.  8  185.»] 

Department  1.  Appeal  from  Superior  Court, 
Skagit  County ;  George  A.  Joiner,  Judge. 

AppUcationa  by  Myron  T.  Heuston  and  oth- 
ers for  the  purchase  of  oyster  lands.  In  which 
the  Pearl  Oyster  Company  and  others  appear- 
ed and  protested  against  the  allowance  of 
the  applications.  From  a  Judgment  of  the  su- 
perior court,  reyerslng  the  decision  of  the 
Board  of  State  Land  Commissioners  grant- 
ing the  applications,  the  applicants  appeal. 
Berersed  and  remanded. 

W.  P.  Bell  and  T.  "W.  Hammond,  for  ap- 
pellants. Troy  &  Storderant  and  Hadley, 
Hadley  &  Abbott,  for  respondents. 

RUDKIN,  a  J.  On  the  2tth  day  of  Octo- 
ber, 1907,  Myron  T.  Heuston,  J.  S.  Ferguson, 
Louise  Heuston,  Ida  Peters,  H.  A,  Rileiy, 
Herman  Martin,  and  Edward  F.  Fay  flled 
in  the  office  of  the  commissioner  of  public 
lands  of  this  state  their  several  applications 
to  purchase  certain  tide  lands  of  the  second 
class  in  Skagit  county  as  oyster  lands.  No- 
tice of  the  applications  was  published,  as  pre- 
scribed by  law,  and  within  the  time  limited 
by  law  the  Lake  Whatcom  Logging  Company, 
the  Pearl  Oyster  Company,  the  Oyster  Creek 
Oyster  Company,  and  one  J.  J.  Ciyderman 
protested  against  the  allowance  of  the  appli- 
cations, claiming  that  the  tide  lands  applied 
for  had  theretofore  been  conveyed  by  the 
state  to  Crydennan  and  others.  A  hearing 
was  thereafter  had  on  the  applications  and 
the  protests  before  the  Board  of  State  Land 
Commissioners.    The  board  found  that  the 


lands  applied  for  were  below  Oie  line  of  mean 
low  tide,  and  granted  the  applications..  From 
this  order  on  appeal  was  ta.km  to  the  supe- 
rior court  of  Skagit  county,  and  from  the 
Judgment  of  that  court,  reversing  the  order 
or  decision  of  the  Board  of  State  Land  Com- 
mlsaloners,  the  present  appeal  Is  prosecuted. 

Prior  to  the  filing  of  the  applications  to 
purchase  the  oyster  lands,  the  state  bad  con- 
veyed to  Cryderman  and  others  all  tide  lands 
of  the  second  class  owned  by  the  state,  sit- 
uate In  front  of,  adjacent  to,  or  abutting  up- 
on certain  portions  of  the  government  mean-  - 
der  line,  particularly  described  In  the  state 
deeds.  The  lands  applied  for  by  the  appel- 
lante  are  situate  In  front  of  and  adjacent 
to  the  meander  line  thus  described,  but  be- 
low the  line  of  mean  low  tide.  On  the  fore- 
going facts  the  appellants  omtend  that  tbe 
lands  hdow  mean  low  tide  are  subject  to  sale 
as  oyster  lands,  while  the  respondoits  con- 
tend that  sncb  lands  are  Included  within  tlwlr 
deeds,  but.  If  not  so  included,  are  not  sub- 
ject to  sale  as  oystor  lands  or  ottaerwlsa  Tbe 
case  thus  presented  calls  for  a  consideration 
and  construction  of  the  laws  of  Ibis  state 
relating  to  ttie  dassiflcation  and  sole  of  tide 
lands.  In  tbe  absence  of  leglslatiTe  definition 
or  Judicial  decision  one's  first  conception  of 
tide  lands  would  be  tbo  body  of  land  covered 
and  uncovered  by  the  flow  and  ebb  of  the 
ordinary  tides.  Lands  above  the  line  of  bleh 
tide  are  not  tide  lands*  nor  are  lands  entire- 
ly submerged  or  covered  by  water.  When 
a  stream  or  other  body  of  water  forms  a 
boundary  line,  whether  the  boundary  be  blsh 
or  low  water  mark,  the  law  accepte  the 
mean,  and  not  the  extreme  ao  that  tide 
lands  proper  lie  between  tbe  lines  of  ordi- 
nary high  tide  and  mean  low  tld&  This  has 
been  tbe  Judicial  construction  of  the  term 
"t^  lands."  Feo^  v.  Davidson,  80  Cal. 
370 ;  Andms  v.  Knotty  12  Or.  SOI,  8  Paa  7G3 ; 
Walker  v.  state  Harbor  Com'ra,  17  Wall.  048, 
21  L.  Ed.  744. 

Such  also  was  tbe  view  of  this  court  In 
the  cose  of  State  ax  r^  McKenaie  v.  Forrest, 
U  Wash.  227,  39  Pac.  6S4.  which  wUl  be  re- 
temA  to  later  in  this  opinion.  .The  first  act 
of  the  stete  Legislature  relating  to  the  aub- 
ject  of  tide  lands  waa  the  act  of  March  20, 
1800  (laws  188&-80,  p.  431).  Section  4  of  the 
act  dasslfied  tide  lands  with  reference  to 
their  location  atid  condiUon,'but  did  not  at- 
tempt to  otherwise  describe  or  define  them. 
That  duty  devolved  upon  this  court  in  a  mea»- 
ure  in  the  case  of  Stete  ex  rel.  McKensle  v. 
Formt,  supra.  It  was  there  held  that  tide 
lands  of  the  first  (doss  extended  beyond  or 
below  the  line  of  mean  high  tide  to  tbe  Inner 
harbor  line.  This  was  admittedly  a  forcea. 
construction  of  tbe  tide  land  act,  to  avoid 
the  public  inconvenience  and  mischievous  con- 
sequences that  would  result  from  leaving  **an 
Irregular  uncertain  strip  lying  between  the 
low  tide  line  and  the  inner  harbor  line."  tThls 
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fs  apparait  ftom  the  opliilon  In  the  case,  asd 
eqpedally  the  dosing  paragraph,  wbltih  reads 
as  ffdlows :  "The  a^voment  and  contentlona 
of  the  relators,  whldi  we  bare  largely  set 
roilli  faer^n,  Should  be  sastained,  even  tboogh 
the  term  In  anesUon  must  receive  a  different 
and  more  limited  meaning  as  to  tide  lands 
of  the  third  class.   We  are  of  the  opinion 
that  said  act  as  to  tide  lands  of  the  first  class, 
when  construed  In  the  light  of  the  policy  of 
the  state  with  reference  to  Its  harbors.  Is 
capable  of  being,  and  should  be,  construed  as 
if  It  bad  Incorporated  therein  a  proviso  to 
the  effect  that,  as  to  tide  lands  of  the  first 
class,  the  same  sbonld  extend  to  the  Inner 
harbor  line,  and  that  by  the  establishment 
of  harbor  reserves  tJic  line  of  low  tide  is 
arbitrarily  fixed  as  coincident  with  the  Inner 
harbor  line,  and  that  all  lands  lying  within 
aarh  Inner  harbor  line  and  the  high  tide  line 
were  fairly  designated  as  Intervening  tide 
lands.    This  contention  will  harmonize  said 
act  with  the  Constitution,  and  will  be  conso- 
nant with  the  policy  of  the  state  as  to  pre- 
serving  and  Improving  Its  harbors,   •    •  • 
and  will  establish  an  orderly  and  uniform 
plan  and  system  of  dealing  with  these  lands ; 
and  the  other  construction  would  create  In- 
finite fxtnfnslon  and  disorder."    That  case 
was  decided  February  19,  1895,  and  within 
less  than  a  month  thereafter  tbe  Legislature 
pasKd  the  act  of  March  26,  1895  (Laws  1895, 
p.  527).  section  1  of  which  defined  tide  lands 
Id  almost  tbe  exact  language  of  this  court 
That  section  reeds  as  follows:   "That  for 
tbe  purpose  of  this  act  all  lands  belonging 
to  and  under  the  control  of  the  state  shall  be 
divided  Into  the  following  classes:    *   •  • 
f2)  Tide  lands :  All  lands  over  which  the  tide 
ebha  and  flows  from  the  line  of  ordinary  high 
tide  to  the  line  of  mean  low  tide,  except  tn 
front  of  dtles  where  harbor  lines  have  been 
established  or  may  hereafter  be  established, 
where  each  tide  lands  shall  be  those  lying 
between  the  line  of  ordinary  high  tide  and 
tbe  inner  harbor  line,  and  excepting  oyster 
lands."  The  above  section  was  re-enacted  as 
section  4  of  tbe  act  of  March  16,  1897  (Laws 
1S9T,  p.  229),  under  which  the  tide  lands 
claimed  by  the  respondents  were  sold  and  con- 
veyed-   If  the  deeds  under  whldi  tbe  re- 
spondents claim  are  limited  and  confined  to 
tide  lands  as  thus  defined.  It  seems  too  plain 
to  admit  of  ailment  or  discussion  that  noth- 
ing passed  by  the  deeds  beyond  the  line  of 
mean  low  tide.    The  respondents  contend, 
however,  that  when  section  4  Is  construed  In 
ciHmectlon  with  section  39  of  the  same  act, 
it  becomes  apparent  that  the  Legislature  in- 
teoded  to  make  plenary  provision  for  the  sale 
and  disposal  of  all  of  Its  tide  lands,  whether 
above  or  below  mean  low  tide.    Section  39 
reads  as  follows :  "The  tide  and  shore  lands 
nf  tlie  state  of  Washington,  which  are  not 
reserved  from  sale  by  the  Constitution  and 
lawa  of  the  state,  shall  be  divided  into  two 
cltsBRS :  (1)  Tide  and  shore  lands  of  the  first 
dus  which  shall  comprise  all  tide  and  shore 


lands  within  or  in  front  of  the  limits  of 
any  Incorporated  city  or  town,  or  within  two 
miles  thereof  on  either  side,  Including  suN 
mei^ed  lands  lying  twtween  the  line  of  mean 
low  tide  and  the  inner  harbor  line,  wherever 
harbor  lines  have  be«i  established  or  shall 
be  established  (2)  All  tide  and  shore  lands 
in  the  state  not  included  in  the  above  class 
shall  be  known  as  second  class  tide  and  shore 
lands,  and  shall  be  leased  and  sold  as  In  the 
manner  provided  In  this  act." 

We  see  no  conflict  between  these  twO  sec- 
tions. The  first  defines  tide  and  shore  lands, 
while  the  second  provides  for  their  sate  and 
lease.  Tide  lands  within  the  purview  of  sec- 
tion 39  are  the  tide  lands  defined  in  section  4. 
Indeed,  If  section  4  did  not  exist  at  all,  the 
same  conclusion  would  follow;  for,  as  al- 
ready stated,  submerged  lands  below  the  line 
of  mean  low  tide  are  not,  strictly  speaking, 
tide  lands  at  all.  Other  provisions  of  the 
different  tide-land  acts  lead  to  tbe  same  con- 
clusion. Under  the  act  of  1890  tide  lands 
were  described  by  metes  and  bounds,  so  that 
state  deeds  specifically  described  the  lands 
conveyed,  while  under  tbe  act  of  1897  such 
lands  are  only  described  by  reference  to  the 
government  meander  line.  Under  the  latter 
act  the  boundary  on  the  water  side  Is  not  ^ 
fixed  at  all,  unless  fixed  at  the  line  of  mean 
low  tide  as  defined  by  section  4.  If  the  tide 
lands  claimed  by  the  respondents  are  not 
bounded  or  limited  by  tbe  line  of  mean  low 
tide,  we  are  at  a  loss  to  know  where  the  true 
boundary  is.  Is  it  the  line  of  extreme  low 
tide,  the  middle  of  the  sound,  mid-ocean,  or 
the  opposite  shore?  If  It  required  a  forced 
construction  of  the  statute  and  a  legislative 
decree  to  extend  tide  lands  of  the  first  class 
to  the  Inner  harbor  line,  to  what  point  does 
the  respondents*  title  extend,  under  a  fair 
and  reasonable  construction  of  the  law? 

Again,  every  grant  by  a  sovereign  state  Is 
construed  most  strongly  against  the  grantee. 
Nothing  passes  by  intendment  or  Implication. 
And  if  the  law  or  the  state  deed  fixes  no  lim- 
it to  a  grant,  it  becomes  the  duty  of  the 
courts  to  flx  the  narrowest  limit  that  will 
reasonably  satisfy  the  terms  of  the  grant 
For  these  reasons  we  have  no  hesitation  in 
saying  that  the  tide-land  grant  to  the  re- 
spondents and  their  predecessors  in  interest 
did  not  extend  beyond  the  line  of  mean  low 
tide.  We  are  told  such  a  construction  of  the 
law  at  this  time  will  disturb  titles,  and  work 
irreparable  injury  to  the  purchasers  of  tide 
lands;  but  with  that  question  the  courts 
have  little  or  no  concern.  We  find  nothing  In 
the  legislation  of  this  state  to  give  color  to 
the  respondents*  prraent  claim.  Nor  Is  the 
claim  supported  by  any  prior  decision  of  this 
court.  We  have  already  referred  to  the  case 
of  State  ex  rel.  McKenzle  v.  Forrest,  and 
the  question  now  presented  was  not  Involved 
in  the  later  case  of  Welsh  v.  Callvert,  34 
Wash.  250,  TS  Pac.  871.  In  that  case  tbe  re- 
lator attempted  to  purchase  tide  lands  abovq 
the  line  of  mean  low  tide,  which  were  con- 
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feasedly  Indnded  In  tbe  reqKmdentB*  deeds, 
on  tbe  ground  that  the  tide  land  deeds  did 
not  Include  ayetet  lands,  this  court  held  that 
the  character  of  tbe  land  was  determined  by 
the  proper  officer  of  state  before  the  deed  Is- 
sued, and  that  the  state  deed  could  not  be 
collaterally  attacked.  No  question  as  to  lim- 
its of  tbe  respondents'  grant  was  before  tbe 
court  or  referred  to  In  the  opinion.  All  par- 
ties to  the  controversy  conceded  that  the 
lands  applied  for  were  within  the  grant  to 
the  respondents,  and  such  was  manifestly 
the  case.  No  other  decision  of  this  court  has 
been  cited,  and  we  are  not  advised  that  the 
adminlstratlTe  officers  of  the  state  hare  plac- 
ed a  dlCTerent  construction  on  the  law.  In- 
deed, we  cannot  readily  see  how  such  officers 
could  be  called  upon  to  construe  this  branch 
of  the  law  at  all,  for  the  state  deed  simply 
described  tbe  tide  lands  by  reference  to  the 
meander  line,  and  their  limits  and  bound- 
aries in  other  respects  are  fixed  by  operation 
of  law,  and  not  by  any  act  of  the  departmeut 
If,  therefore,  the  respondents  and  others  have 
been  misled,  or  have  placed  a  dlfTerent  con- 
struction on  the  law,  It  is  perhaps  because  it 
was  to  their  interest  to  be  misled  or  to  con- 
fitrue  tbe  law  to  their  own  advantage. 

It  Is  lastly  contended  that  if  the  lands  In 
controversy  are  not  Included  In  respondents' 
deeds,  because  not  tide  lands  of  the  second 
class,  they  are  for  the  like  reason  uot  subject 
to  sale  as  oyster  lands.  We  do  not  feel  call- 
ed upon  to  decide  that  question  at  this  time. 
If  the  respondents  have  no  Interest  in  or 
-claim  to  the  lands,  they  have  no  standing  be; 
fore  the  board  of  State  Land  Commissioners, 
or  on  appeal  to  the  courts.  The  question  Is 
«olely  one  between  the  state  and  the  appel- 
lants, wltb  which,  we  are  not  at  present  con- 
■cerned. 

The  cases  were  all  submitted  to  the  court 
below  under  a  stipulation,  reserving  certain 
questions  for  trial  and  decision  in  the  event 
the  court  should  rule  that  the  lands  applied 
for  were  not  Included  In  the  deeds  under 
which  the  respondents  claim.  To  the  end 
that  this  stipulation  may  be  given  effect,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
■ed,  for  further  proceedings  not  Inconsistent 
-with  this  opinion. 

CHADWICK.  FULLERTON.  GOSB,  and 
ItOBRIS,  JJ.,  concur. 


STRUNTZ  et  nx.  v.  HOOD  et  nr. 

(Supreme  Court  of  Washington.   March  4, 
1910.) 

1.  Boundaries  (|  26*)— Disputed  Bounda- 

BiEs— Remedies. 

Where  the  boundary  between  adjacent  land- 
■ownen  is  In  dispute,  the  remedy  la  either  eject- 
ment, or  an  action  to  establish  the  boiuidarr> 

rnd.  Note.— For  other  rases,  see  Bonndaries. 
■Cent.  Dig.  Cf  139,  140;  Dec  Dig.  i  26l*] 


2.  JuDOHENT  fS  743*)— Res  Judicata.. 

A  jadgmeot  establlahing  a  disputed  booDd- 
ary,  rendered  in  an  action  wherein  plaintiff  al- 
leged that  he  was  the  owner  to  tlie  boundary 
line  on  one  side,  and  that  defendant  was  th« 
owner  to  tbe  boundary  line  on  the  other  side, 
and  that  the  boandary  line  was  an  even  or  gov- 
ernment section,  in  which  was  embraced  tbe 
land  of  plaintiff,  and  an  odd  or  railroad  sectloiif 
In  whicS  waa  embraced  tbe  land  ot  defendant, 
determined  the  respective  titles  of  the  partiei^ 
and  plainti^  who  was  defeated  in  tbe  action, 
was  estopped  from  thereafter  maintaining  eject- 
ment for  the  land  daimed  by  him. 

fEJd.  Note.— For  other  oases,  see  Judgment, 
Cent  Dig.  H  1275-1277;  Dec.  Dig.  |  743.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County ;  E.  H.  Sullivan,  Judge. 

Action  by  Wenzel  Strmitz  and  wife  against 
Frank  Hood  and  wife.  From  a  Judgment 
of  nonsuit,  plalntiflTs  appeal.  Reversed,  with 
instructions. 

See,  also,  44  Wash.  99,  87  Pac  45. 

Bdt  &  Powell,  for  appdlants.  Munter  & 

Lovejoy,  for  respondents. 

DUNBAR,  J.  In  1903  the  appellants  were 
the  owners  of  lots  6  and  6  and  the  N.  %  of 
the  S.  W.  %  of  section  2,  in  township  26  N.. 
range  45  E.,  and  the  respondents  were  the 
owners  of  lots  1,  4,  5,  and  6,  of  section  3, 
being  tbe  only  portion  of  said  section  whlcb 
could  be  aCtected  by  the  boundary  line.  The 
boundary  line  was  In  dispute  between  these 
parties;  the  appellants  claiming  a  portion 
of  the  land  which  was  claimed  by  the  re- 
spondents. After  considerable  contention 
about  their  respective  possessions,  the  ap- 
pellants, Struntz  and  wife,  began  a  suit  to 
have  the  line  between  sectiona  2  and  3  found 
and  located.  A  commission  was  appointed 
to  locate  tbe  line,  and  it  was  located  practi- 
cally where  it  was  claimed  to  be  by  the  re- 
spondents. An  appeal  was  taken  from  that 
case  to  this  court,  and  the  Judgment  of  tbe 
court  was  affirmed.  This  appeal  Is  found  In 
44  Wash.  99,  87  Pac.  45,  where  a  mora 
circumstantial  statement  of  the  case  is  made. 
Afterwards  this  action  in  ejectment  was 
brought  by  appellants,  Struntz  and  wife,  al- 
leging title  to  the  land  in  dispute  by  adverse 
possession.  The  former  action  was  pleaded 
in  bar,  and  set  forth  In  extenso,  and  the 
allegations  of  adverse  possession  were  d» 
Died.  A  demurrer  was  Interposed  and  was 
sustained  as  to  the  first  defense,  viz.,  the 
plea  in  bar,  and  overruled  as  to  the  other 
defenses.  The  sustaining  of  this  demurrer 
to  the  first  defense  was  excepted  to  by  the 
respondents.  Tbe  case  proceeded  to  trial, 
and  Judgment  of  nonsuit  was  granted  to  the 
respondents,  for  tbe  reason  that  the  evidence 
was  not  sufficient  to  sustain  the  allegation 
of  adverse  possession.  From  this  Judgment 
this  appeal  la  taken. 

After  an  Investigation  of  the  pleadings  and 
testimony,  we  are  of  the  cqpinlon  that  the 
court  erred  In  both  the  essoitlal  mllngs 
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mftdeu  Without  redting  specially  the  teaU- 
iiMHiy  In  the  case,  we  are  satisfied  that;  tt 
the  case  were  to  rest  upon  its  merits,  Uiere 
was  Buffident  testimony  on  the  part  of  the 
appellants  tending  to  show  adverse  posses- 
■hm  to  sustain  that  claim.  We  are  also  of 
the  oplnI<m  that  the  plea  In  bar  ought  to 
have  been  sustained.  Tbts.  it  seems  to  us,  is 
a  simple  proposition.  The  appellants,  plain- 
tiffs In  the  first  case,  had  the  right  to  select 
their  remedy.  They  could  have  brought  their 
action  in  ejectment,  as  they  have  now,  or 
they  could  proceed  In  the  way  they  did  by 
bringing  their  action  to  establish  or  det^ 
mine  the  boundary  line,  and  they  elected  the 
latter  method.  It  Is  evident,  however,  that 
the  object  sought  to  be  obtained  was  the 
same  tn  both  actions,  for  In  the  former  suit 
they  alleged  that  they  were  the  owners  to 
the  boundary  line  on  one  side,  and  the  de* 
fendants  were  owners  to  the  boundary  line 
on  the  other  side,  the  boundary  line  being 
between  an  even  or  government  section,  in 
which  was  embraced  the  land  of  the  appel- 
lants, and  an  odd  or  railroad  section,  In  which 
was  embraced  the  land  of  defendants,  and 
asked  that  the  boundary  line  be  detennlned. 
There  could  have  been  no  othv  deduction 
from  the  complaint  than  that  the  determina- 
tion of  the  line  determined  the  respective 
titles  of  the  parties  to  the  action,  and,  having 
In  that  case  allied  ownership  in  the  defend- 
ants up  to  the  line,  they  ought  now  to  be 
estopped  from  denying  the  material  allega- 
tion in  the  complaint  which  they  tbea  made, 
and  which  was  tried  out  in  that  action  and 
determined  against  them.  Such  a  practice 
not  only  leads  to  a  multiplicity  of  suits, 
which  is  frowned  upon  by  the  law,  but  It 
would  in  effect  be  actually  trying  the  same 
Tital  Issues  in  two  different  actions,  notwith- 
standing one  may  be  termed  an  equitable  and 
the  other  a  civil  action. 

We  have  not  overlooked  the  case  of  King 
T.  Brigham,  23  Or.  262.  81  ^ac;  001,  18  L. 
R.  A-  361,  dted  by  appellants,  but  we  think 
that  this  case  was  decided  under  a  mts- 
apprehraslon  of  what  were  the  fundamen- 
tal principles  announced  in  Love  v.  Mor- 
rill. 19  Or.  54C,  24  Pac.  016.  upon  which  It 
seems  to  have  been  based.  In  the  latter 
case,  as  we  view  It,  the  coturt  was  only  at- 
tempting to  announce  the  doctrine  that  a 
litigant  cannot  be  deprived  of  his  right  to  a 
jury  trial  of  1^1  questions  by  bringing  an 
action  against  him  in  equitable  form;  that 
courts  of  equity  have  no  Jurisdiction  to  try 
purely  iegal  titles  disentangled  from  any  eq- 
uitable features;  and,  where  It  appears  as 
It  did  In  that  case,  which  was  a  case  of  dis- 
puted boundary  line,  that  the  only  contro- 
versy between  the  parties  was  the  legal  title 
to  a  strip  of  land  claimed  to  have  been  ac- 
quired by  adverse  possession,  the  complaint 
will  be  dismissed,  and  the  parties  relegated 
to  a  legal  action.  This  cose  unquestionably 


refiects  the  geaeral  rule,  so  far  as  the  right 
of  trial  by  Jury  Is  *  concerned ;  but.  in  this 
Jurisdiction  we  have  arrived  at  the  same  re- 
sult by  a  more  direct  and  less  expensive 
route,  vis.,  by  c<»ceding  the  right  to  trial  by 
Jury  when  a  case  involves  questions  of  fitct, 
instead  of  subJecUng  the  litigants  to  loss  of 
time  and  the  expense  of  dlamlsdng  one  ac- 
tion and  bringing  another  In  the  same  foxm, 
Involving  the  same  facts,  and  before  the 
same  tribunal. 

The  cause  wUl  be  reversed,  with  instmc- 
tlMis  to  overrule  the  demurrer  to  the  flzst 
defense  pleaded  in  the  answer. 

RUDKIN,  C,  J.,  and  PARKBB,  MOUNT, 
and  OBOW,  JJh  concur. 


NATIONAL  MILL.  A  MIN.  CO.  v.  PICCOLO. 
(Snpzeme  Court  of  Washington.   Mardi  8. 

Minks  akd  Mikebaxs  (M  2^)— 0];.aiii»-Re- 
LOCATIOn— Rbqoibiteb. 

Laws  1B80,  c.  4S,  Is  entitled  "An  act  pxo- 
Tlding  for  the  manner  of  locating  and  holding 
lode  and  placer  minlns  claims,  prescribing  au- 
thority of  mining  districts,"  and  section  1  pre- 
scribes the  dalles  of  the  discoverer  of  the  lode ; 
section  2  reqalrea  him,  before  filing  notice  of 
discovery,  to  locate  his  claim  by  sinking  a  dis- 
covery shaft  upon  the  lode  to  the  depth  of  10 
feet:  section  8  provides  that  the  relocation  of 
forfeited  or  abandoned  qoarta  or  lode  claims 
"shall  only  be  made  by  sinking  a  new  discovery' 
shaft  and  fixing  new  boundaries  In  the  same 
manner  and  to  the  same  extent  as  Is  required 
in  making  a  new  location,"  or  by  sinking  the 
original  ouoovery  shaft  10  feet  deeper  than  It 
was:  and  swtlon  9  provides  that  the  proTisioQ 
herein  relating  to  discovery  shafts  shall  not  ap- 
ply to  any  mfninr  location  west  of  the  anmnut 
of  the  Cascade  Mountains.  Held,  that  sectlim 
9  applied  to  relocation  of  forfeited  or  abandon- 
ed quartz  claims  under  section  8,  as  well  as  to 
original  locations,  so  as  to  excnse  the  sinking 
of  a  discovery  shaft  upon  relocation  of  a  for- 
feited or  abandoned  dafm  west  of  the  snnuait  of 
the  Cascade  Mountains.  ' 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  61-68;  De&  Dig.  S  20.*] 

Ghadwli^  Fnllerton,  Monn^  aad.Qpse,  JJ., 

dissenting. 

En  Banc.  On  rehearing.  Jndgment  re- 
versed. 

For  former  opinion,  see  M  Wash.  617,  lOi 
Pac  128. 

DUNBAR.  J.  This  case  was  heard  in  de- 
partment 1,  and  a  decision  rendered  and  filed' 
September  25, 1909,  reported  in  64  Wash.  617, 
104  Pac.  128,  where  a  detailed  statnnait  of 
the  case  Is  given,  which  we  will  not  refer  to 
here.  Upon  petition  a  rehearing  was panted, 
to  be  heard  en  banc.  On  the  rehearing  some- 
what extensive  biieft  were  presented  by  coun- 
sel on  both  sides ;  the  appellant  contmtlng  It- 
self with  arguing  only  the  question  of  the 


•War  oUmt  eases  see  sams  tagla  and  ssetlea  NUHBBB  In  Bee.  *  Am.  Digs.  U07  to  dats,  A  RsporUr  Indsxes 

107  P^-^ 


Digitized  by 


35i 


107  FAOIFIO 


RBFOBTIBB. 


(Waih. 


ctnutroctlon  of  tb.%  ttatnte  under  whieb  it 
was  dfitmnlned  that  the  appellant  had  not 
oomidled  with  the  prorteloitB  of  the  law  In 
ration  to  the  idnkliig  of  shafts,  etc  The 
respondent  In  Its  brief  atks  the  court,  not 
only  to  affirm  Its  prerlous  decision  in  that 
regard,  but  also  to  enter  asain  npon  an  orig- 
inal inveetlgatlon  of  the  statement  of  tacts, 
and  np(»i  an  InTeatlgatlon  of  all  the  qnes- 
tlons  presented  at  the  original  bearing. 

In  consideration  of  the  view  we  have  taken 
upon  the  statutory  question,  and  considering 
the  t&ct  that  the  appellant  In  this  case  seems 
to  have  no  actual  equities,  but  Is  standing 
strictly  upon  his  legal  rights,  we  have  again 
examined  the  voluminous  record  in  this  case. 
But  after  such  an  examination  we  are  con- 
vinced that  there  is  no  escape  from  the  con- 
clusion reached  by  the  court  in  the  original 
opinion  that  the  findings  of  fact  did  not  Jus- 
tify the  conclusions  of  law  reached  by  the 
lower  court,  or,  to  quote  approvingly  the 
words  of  the  writer  of  the  opinion;  "The 
court's  findings  show  In  detail  what  was  done 
by  the  respondeut  towards  doing  the  assess- 
ment work  for  the  year  1905.  These  findings, 
in  our  opinion,  do  not  Justify  the  conclusion 
that  the  re^wndent  did  work  enough  to  save 
the  claims  from  forfeiture,  had  a  valid  loca- 
tion of  the  ground  Intervened  between  Janu- 
ary 1,  1906,  and  the  time  the  appelant  oust- 
ed the  respondent  therefrom."  "But,"  said 
the  court,  "the  findings  make  it  clear  that  no 
valid  location  Intervened.  While  the  notice 
was  properly  posted  and  the  claim  properly 
marked  on  the  ground  by  the  appellant,  there 
Is  no  finding  or  evidence  that  the  notice  com- 
plied with  the  statute,  or  that  the  location 
was  completed  by  sinking  a  discovery  shaft 
on  the  lode  of  the  claim" — the  court  holding 
that  the  section  of  the  law  wherein  It  Is  an- 
nounced that  the  provision  relating  to  dis- 
covery shafts  shall  not  apply  to  any  mining 
location  west  of  the  summit  of  the  Cascade 
Mountains  did  not  excuse  the  sinking  of  the 
shaft  in  this  case,  on  the' theory,  It  seems, 
that  the  proviso  applies  only  to  original  lo- 
cations where  there  Is  a  discovery,  but  not 
where  there  was  an  attempt  to  take  advan- 
tage of  a  forfeiture ;  that  In  the  latter  case 
the  shaft  must  be  sunk  to  complete  the  loca- 
tion. 

Upon  further  and  mature  consideration,  we 
are  unable  to  place  this  construction  upon 
the  statute.  We  will  not  enter  into  a  dis- 
cussion of  the  many  cases  cited  by  the  ap- 
pellant or  a  discussion  of  the  federal  laws 
governing  mining  claims  and  operations,  for 
it  may  be  conceded  that,  under  the  federal 
authorities,  the  location  of  the  appellant  was 
sufficient,  and  It  is  conceded  that  federal  au- 
thorities are  not  exclusive,  and  that  power 
Is  left  in  the  state  to  make  laws  and  regula- 
tions governing  the  location  of  mining  claims. 
So  that  it  Is  sufficient  In  this  case  to  place  a 
construction  upon  our  own  statute  In  that 
regard.    Chapter  45,  Laws  1889,  p.  69,  en- 


titled "An  act  providing  for  the  manner  of 
locating  and  holding  lode  and  placer  mtnhag 
daims,  prescribing  authority  ct  mining  dis- 
tricts," prescribes  in  section  1  the  dnUes  of 
the  discoverer  of  the  lod&  Section  2  pro- 
vides that:  '^Before  filing  andi  notice  for  ree* 
ord,  the  dlscoverw  shall  locate  his  claim  by 
first  sinking  a  discovery  shaft  upon  the  lode, 
to  the  depth  of  ten  feet  from  the  lowest  part 
of  the  rim  of  such  shaft  at  the  surface  and 
shall  post,"  etc.  Section  8  provides  as  fol- 
lows: "The  relocation  of  forfeited  or  aban- 
doned quartz  or  lode  claims  shall  only  be 
made  by  sinking  a  new  discovery  shaft  and 
fixing  new  boundaries  in  the  same  manner 
and  to  the  same  extent  as  Is  required  in  mak- 
ing a  new  location,  or  the  relocator  may  sink 
the  original  discovery  shaft  ten  feet  deeper 
than  it  was  at  the  date  of  commencement  of 
such  relocation,"  etc  Section  9:  "The  pro- 
vision  herein,  relating  to  discovery  shafts, 
shall  not  apply  to  any  mining  location  west 
of  the  summit  of  the  Cascade  Mountains." 

Can  the  proviso  of  section  9  be  limited  to 
the  provisions  of  sections  1  and  2  vtlthout 
applying  to  the  provisions  of  section  87  It 
is  conteuded  that  the  word  "only,"  In  the 
second  line  of  section  8,  where  It  is  said  that 
therelocatl<fti  of  forfeited  or  abandoned  quarts 
or  lode  claims  shall  ^'only"  be  made  by  sink- 
ing a  new  discovery  shaft,  lends  color  to  the 
contention ;  and.  If  this  were  the  only  qual- 
ification for  obtaining  title  by  relocation  of 
forfeited  or  abandoned  claims,  the  contention 
might  possibly  be  sustained.  But  consid- 
ering the  whole  section  togethw,  in  onr  judg- 
ment It  simply  means  that  the  relocatlfm  of 
forfeited  or  abandoned  quarts  or  lode  ctalma 
shall  only  be  made  in  the  same  maimer  as  Is 
provided  for  in  the  former  section ;  for  ttia 
dlrectiOD  ctmtlnnefl:  '*And  fixing  new  bound- 
aries in  the  same  manner  and  to  the  same  ex- 
tent as  is  required  in  making  a  new  loca- 
tion," etc  Tb&a  ftdlows  the  atatement  that 
the  provision  telatlng  to  discovery  shafts 
shall  not  npi^  to  any  ndntng  locatim  west 
of  tbe  Bommlt  of  the  Oascade  Monntalns. 
The  language  la  clear  and  comprdiensiTe,  ap- 
plying to  any  mining  location,  and  a  mining 
location  of  a  forfeited  or  abandoned  quarts 
claim  is  aa  much  a  locatl<ni  as  an  origlnsl 
dl8covOT»*s  location.  To  hnid  that  sectton 
9  applied  in  one  Instance  and  not  in  the  oth- 
er  would  be  to  eliminate  flrom  ttie  lav  Its 
most  comprehensive  provisions. 

Abiding,  then,  by  the  announcement  oz^ 
inally  made  that  the  findings  ct  the  court  do 
not  Justify  the  conclnslon  tbat  the  Aspond- 
ent  did  work  enough  to  save  the  daims  from 
forfeiture  had  a  valid  location  of  the  ground 
intervened  between  January  1,  1906,  and  the 
time  the  appellant  ousted  the  reqwndent 
therefrom,  and  construing  the  statute  as  re- 
leasing the  appellant  from  the  duty  of  the 
provisions  In  relation  to  discovery  shafts,  we 
are  compiled  to  hold  that  the  Judgment  of 
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die  lower  eoort  ihoiild  tw  ivrenei,  and  It  Is 
■I  ordered. 

BUDEIN,  a  J.,  and  CBOW.  MOBBIS,  and 
PABKEB,  33.,  concur. 

CHADWICK,  J.  To  dissent  from  the  ma- 
jority o^lon  may  be  redondant  In  the  light 
of  what  was  said  by  Judge  Follerton  when  the 
case  was  first  decided,  64  Wash.  617, 104  Fac. 
12S.  It  does  seem  to  me  that  the  majority,  in 
tti  endeavor  to  follow  the  letter  of  the  law,  has 
vtterJy  Ignored  its  pretense  and  spirit  It  Is 
not  explained  why.  If  the  construction  put  np- 
OD  section  8  Is  proper.  It  was  ever  enacted  at 
alL  A  Tery  certain  test  of  a  statnte  when  of 
doubtful  meaning  is  to  refer  to  the  rensons 
pnnaptlng  its  enactment  It  will  require 
BO  armament  to  oonrlnce  the  reader  that  sec- 
tion 8  Is  nselesB  cargo,  serving  no  possible 
porpose,  unless  It  was  written  to  serve  the 
purpose  set  out  and  explained  In  Judge  Ful- 
Iertoii''s  f^fnlon.  The  majority  opinion  reads 
the  word  "only"  out  of  section  8,  saying :  "It 
is  contended  that  the  word  'only,'  in  the  sec- 
ond Upe  of  section  8,  where  It  la  said  that 
the  relocation  of  forfeited  or  abandoned 
qoartz  or  lode  claims  shall  'only'  be  made  by 
rising  a  new  discovery  shaft  lends  color  to 
£be  oinitentlott;  and.  If  this  were  the  only 
fnallficatlon  for  obtaining  title  by  relocation 
•f  forfeited  or  abandoned  claims,  the  conten- 
tion might  possibly  be  sustained.  Bnt  con- 
Merlng  the  whole  section  together,  in  our 
Jadgment  it  simply  means  that  the  relocation 
«f  forfeited  or  abandoned  quartz  or  lode 
dabK  shall  only  be  made  In  the  same  man- 
aer  as  is  provided  for  in  the  former  section." 
B^t  here  the  opinion  Is  at  fault.  The  whole 
section  Is  not  considered  t:»gether;  else  why 
is  no  mCTtlon  made,  or  construction  attempt- 
ed of,  the  last  clause  of  the  section,  ^blch 
leads  as  follows  in  either  case 

a  new  location  monument  shall  be  erected  and 
tte  location  certificate  shall  state  if  the  whole 
or  any  part  of  the  new  location  is  located  as 
abandoned  prt^rty"?  The  statute  undertook 
to  pat  upon  the  one  who  claims  mining 
gnmnd  as  abandoned  or  forfeited  a  burden 
tiiat  was  not  Imposed  upon  an  original  lo- 
<atar.  and  properly  so ;  for  the  one  who  takes 
abandoned  ground  takes  more  than  the  mere 
isad.  He  reaps  the  reward  of  another's  fore- 
«%Irt  and  industry.    Section  8  declares  that 
kc  tfiall  do  more  than  file  upon  the  land.  It 
nqaires  some  evidence  of  good  faith.  It 
pots  the  burden  of  proving  the  abandonment 
w  forfeiture  on  the  relocator,  whereas  nn- 
4Rr  the  opinion  of  the  majority  the  burden  of 
froof  would  be  upon  the  one  who  is  put  to 
tike  nerMslty  of  ejecting  the  intruder.  To  save 
■ctka  9,  which  Is  written  In  the  singular, 
ud  evidently  refers  to  section  2  of  the  act, 
Ike  majority  has  held  section  8  for  naught, 
■otalthstandlng  It  most  clearly  appears  to 
bt  an  exception  to  the  statute,  and  In  no 


wise  conflicts  with  Its  general  provisions.  Al- 
though the  words  "discovery  shaft"  are  used 
in  section  8,  they  should  not  be  held  to  refer 
to  an  orl^nal  discovery  such  as  Is  prorldad 
for  in  section  2,  and,  as  referred  to  in  sec- 
tion 0^  the  word  "discovery"  Is  snperfluons. 
This  is  made  manifest  by  the  words  "ot  the 
relocator  may  sink  the  original  discovery 
shaft  ten  feet  Aeepa  than  It  was  at  the  date 
of  eommoicement  of  such  r«Iocatloii,"  etc.; 
the  law  bting  that  he  Is  not  bound  to  mak^ 
a  new  discovery,  but  Is  bound  to  sink  10  feet 
in  the  ledge.  There  Is  and  can  be  no  audi 
thing  as  a  "discovery"  where  the  shafts,  tun- 
nels, bunkhonses,  and  bins  of  another  are 
appn^riated ;  but  there  can  be,  and  It  was 
the  Intent  of  the  law  of  1S99  to  compel,  some 
expenditure  of  time  and  mon^  on  the  part  of 
the  one  who  Jumps  the  claim  of  another.  The 
object  of  the  law  of  1899  was  to  make  claim 
Jumping  hard.  The  decision  of  the  majority 
not  only  makes  It  easy,  but  will  Incite  the 
mining  claim  Jumper  and  blackmailer  to  new 
activltias. 

FULLERIOK,  UOUNT,  and  OOSB;  JJ., 

concur. 


LINDLBT  T.  HcOLATnri/IN. 
(Supreme  Court  of  Wasbiagtoiu   March  4^ 

ma) 

I.  Account  (8  12*)— Eouitable  Juribdictiow 
— LosQ  Accounts— REFtBKncB. 

The  complaint  alleged  for  the  first  canse  of 
action  that  plalntilf  was  lessee  ut  a  manufactur- 
ing plant,  and  made  an  oral  agreement  with 
defendant  by  which  he  was  to  manage  the  plant 
for  $100  a  month,  and  that  defendant  managed 
the  plant  for  about  a  year,  during  which  time 
he  had  sole  charge  of  the  business,  keeping  the 
accounts,  etc.;  that  during  that  time  plalntiiE 
went  abroad  for  about  five  months,  giving  de- 
fendant instructions  as  to  the  conduct  of  the 
business  daring  his  absence,  and  that  defendant 
disobeyed  such  Instructions  by  purchasing  ex- 
cessive amounts  of  material,  and  used  plaintiff's 
materials  to  build  a  house  for  .himself ;  bor- 
rowed large  sums  on  plaintiff's  account  without 
authority:  overdrew  his  account,  and  credited 
himself  with  money  he  was  Dot  entitled  to^  and 
for  which  he  did  not  account  The  second  cause 
of  action  alleged  was  that  defendant,  wlthonl; 
plaintiff's  knowledge  or  consent,  moved  a  build- 
mg  from  the  leased  premises  so  as  to  compel 
plaintiff  to  spend  a  certain  sum  In  having  It 
letamed,  and  the  third  cause  of  action  allied 
that  defendant  through  gross  negligence  left  a 
safe  Id  the  office  unlocked,  permitting  a  certain 
amount  of  money  to  be  stolen.  The  answer  ad- 
mitted defendant's  employment,  but  denied  the 
other  allegations  of  the  complamt,  and  the  first 
separate  answer  alleged  that  defendant  was  to 
receive  S150  a  month  and  20  per  cent  of  the 
profits  of  the  business  in  addition  thereto,  and 
that  the  business  made  a  profit  (rf  a  certain  sum, 
entitling  defendant  to  Uiat  percentage  thereof; 
and  the  second  separate  answer  alleged  that  de- 
fendant owned  certain  property  left  on  die  prem- 
ises when  he  was  discharged,  whidi  plaintiff 
appropriated.  The  reply  alleged  that  defendant 
was  to  receive  a  salary  in  excess  of  $100  a 
month  only  if  the  hnslness  made  a  proQt  wbllb 
defendant  acted  as  manager,  but  that  there  was 
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a  losa  during  that  time.  Held  that,  aa  the  ri^hta 
of  the  parties  coald  not  be  determined  without 
a  Umg,  and  complicated  accoantinc  nnder  the 
ganaru  tula  aa  to  aqnltj  JurisdlcUoB,  aa  wall 
aa  In  view  of  BalUncera  Ann.  Codea  &  St.  | 
6034  (Pierce's  CJode,  |  954),  permitting  a  ctnn- 
pulsoiy  order  of  reference  when  the  trial  of  an 
laane  of  fact  requires  the  examination  of  a  long 
accoont,  the  fliat  canae  ol  action  allegad  waa 
one  for  equltiAle  cognlaaace. 

[Bid.  Note.— For  other  cawL  aea  Aoootmt, 
Gent  Dig.  |  64;  Dec  Dig. 

2.  Account  (|  12*)— Grounds  of  Jusibdio- 

TICK — MTTLTIPLrciTT  OF  SUITB. 

While  the  second  and  third  cansta  of  actlMi 
and  the  seoond  separate  defense  were  purely  le- 
gal, th^  were  ao  connected  with  the  prindpal 
transaction  as  to  be  triable  in  equity  with  the 
Brat  cause  of  aetim,  in  fttder  to  arold  mn1tlpll<^ 
Ity  of  suits. 

{Eld.  Note.— For  other  cases,  see  Accormt* 
Gent  Dig.  f  61;  Dec  Dig.  {  12.*] 

8.  Aoconnr  (|  4*)— Bquxtabu  Aonon— Fidv- 

ciAKT  Relation. 

While  equity  assumes  Jurisdiction  over  an 
accounting  between  parties  occupying  fiduciary 
rdations,  the  existence  of  a  fiduciary  relation 
la  not  necessanr  if  the  action  inTolvea  a  l<ms 
and  onnplicatea  acconnt 

[Bd.  Note-— SV>r  other  cases,  see  Acconnt, 
Cent  Dig.  H  13,  14;  Dec.  Dig.  |  4.*] 

4.  Action  (|  25*)— Natubb— Xjdoal  ob  Sqm- 

TABLB— Determination. 

Since,  nnder  the  direct  provlriona  of  the 
Code  (Ballinger's  Ann.  Codes  &  St  I  4913a),  de- 
fendant may  allege  as  many  defenses  as  he  has, 
whether  legal,  equitable,  or  both,  a  purely  equi- 
table defense  alleged  In  a  legal  action  may  be 
tried  as  an  equitable  action,  end  hence  in  de- 
termining whether  an  action  la  1^1  or  equitable 
all  of  the  pleadings  may  be  considered,  and  not 
merely  the  complaint 

[Bd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  K  156-169;  Dec  Dig.  «  25.*] 

D^artment  1.  Appeal  from  Superior 
Court,  King  County ;  John  F.  Main,  Judge. 

Action  by  Herv^  Llndley,  doing  buslnees 
as  the  Undley  Lumber  &  Realty  Company, 
against  J.  R.  McGIauflln.  From  a  Judgment 
for  plaintiff,  defimdant  aKwala.  AflBrmed. 

Boberta,  Battle,  Htdbert  &  Tennant,  for 
appellant  J.  T.  Wataon  and  Dorr  A  Hadley, 
for  reapondent 

FULLEBTON,  3.  This  la  an  appeal  from  a 
Judgment  altered  In  an  action  tried  hy  the 
court  without  the  Intervention  of  a  Jury. 
The  appellant  contended  that  the  action 
was  an  action  at  law,  and  demanded  a  trial 
by  Jury,  paying  into  court  a  Jury  fee.  The 
court,  however,  ruled  that  the  action  was 
one  of  equitable  cognizance,  properly  triable 
as  such,  and  proceeded  accordingly.  The 
correctness  of  this  holding  Is  the  aole  quea- 
tlou  presented  by  the  appeal. 

The  complaint  of  the  plaintiff  contained 
three  s^arate  causes  of  action.  In  the  flrat 
It  was  allied  In  brief  that  the  plaintiff  was 
the  lessee  of  a  certain  manufacturing  plant, 
consisting  of  a  planing  and  shingle  mill,  an 
office  building,  and  certain  other  buildings, 
together  with  the  land  on  which  the  plant 
and  bnlldlnga  were  situated;  that  be  ntwed 


Into  an  <Hral  i^ireonent  with  tbe  defendant 
which  the  defendant  agreed  to  manage 
the  plant  and  bnslneH  of  the  plaintiff  for  a 
oonaideratlon  and  salary  of  9100  per  month; 
that  the  defendant  eiUered  upon  hie  duties 
aa  such,  and  continued  tbweln  for  the  perlofl 
of  about  one  year,  during  which  time  he  had 
the  sole  custody  and  charge  of  the  boslneas. 
Including  the  keeiplnf  of  the  accounts  <tf  the 
buMnesB ;  that  the  aiv^lant  desired  to  make 
a  trip  abroad,  and  Just  prior  to  leaving  gave 
the  defradant  positive  InatmctlODS  cmcem- 
Ing  the  conduct  ot  the  buslnees;  that  he  did 
make  sufdi  a  trip,  being  abroad  some  five 
months;  that  on  retoralng  he  found  that 
the  defendant  had  disobeyed  his  InstmcttooB, 
In  that  he  had  purchased  large  and  ezcesstve 
amounts  of  material,  had  used  the  plaintUTs 
matorlals  to  construct  a  house  for  himself 
and  wlfa,  had  borrowed  on  plaintiff's  account 
large  sums  of  mon^  in  eness  of  tbe  amounts 
he  was  authorised  to  bcnrow,  had  largely 
overdrawn  his  account,  and  had  credited  hlm- 
sdf  with  mon^  to  which  he  was  not  entitled 
to  credit  himself  with,  and  had  awroinlated 
to  hla  own  ose  moneys  derived  from  the 
business  and  belimglng  to  the  plalntltt  for 
which  he  had  made  no  accounting  at  aU.  The 
items  chafed  aa  having  hem  mlsappn^rlat^ 
ed  were  set  forth  In  detail,  and  made  a  toM 
of  11,281.80.  For  a  second  cause  of  action 
the  plaintiff  aUeged  that  the  defendant;  with- 
out the  knowledge  or  consent  of  the  lessors 
or  the  plaintiff,  moved  a  bnildbig  txwi  the 
leased  ground  to  ground  not  Included  In  the 
lease,  and  not  owned  by  the  lessors,  snd  that 
the  plaintiff  waa  obligated  to  retnn  the 
building  to  V&  proper  place^  to  his  damage 
In  the  sum  of  920O1  For  a  third  cause  ot 
action  the  plaintiff  alleged  that  during  his 
absence  the  defendant  through  gross  careless- 
ness and  negligence  had  left  the  safe  In  the 
office  building  unlocked,  and  that  some  pw- 
son  or  persons  unknown  to  plaintiff  had  ca- 
tered ther^  and  had  stolen  and  carried 
away  noone^  of  the  plaintiff  aggr^ting  |SS.- 
75.  The  prayn  of  the  comptatot  was  for  the 
recov«y  of  these  several  sums  with  Intwest. 
The  defendant,  anawerlng  the  comidalut,  ad- 
mitted the  fact  that  he  was  employed  as'  man- 
ager of  the  plaintiff's  bualness,  but  doaled 
practically  all  of  the  other  all^tlona  of  the 
complaint  For  a  flrst  eeparate  answer  he 
allied  that  he  waa  employed  at  a  salary  of 
|loO  p»  month,  instead  of  $100  per  month  as 
alleged  by  the  plaintiff,  and  in  addlttoo  there- 
to was  to  receive  20  per  cent  of  all  profits 
made  In  the  buBlness;  that  the  business 
made  a  profit  during  the  12  months  In  whidi 
he  acted  as  manager  of  $7,844,  and  that  in 
salary  and  profits  he  was  mtitled  to  take 
from  the  buslnesa  $8,26&80;  that  he  had 
taken  but  $1,650,  leaving  a  iMlance  due  him 
of  $1,618,80.  For  a  second  separate  answer 
he  alleged  that  he  owned  in  his  own  separate 
right  certain  personal  property  of  tbe  value 
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of  ^720,  which  was  left  on  the  plaintiff's 
premiBes  at  the  time  he  was  discharged,  and 
that  the  plaintiff  had  appropriated  and  oon- 
Terted  tiie  property  to  his  own  use.  He  there- 
upon demanded  Judgment  against  the  plain* 
tiff  for  the  snm  of  (2,338.80,  with  Interest 
A  r^ly  was  filed  In  which  it  was  alleged  that 
the  defendant  was  to  receive  a  salary  in  ex> 
cess  of  flOO  per  month  only  In  case  there 
was  a  profit  In  the  business,  In  which  case 
he  was  to  receive  an  additional  sum  of  $50 
per  month,  or  such  portion  of  such  addition- 
al sum  as  20  per  cent  of  the  profit  would 
pay,  and  that  there  were  no  profits  In  the 
business  during  the  time  the  defendant  act- 
ed as  manager,  but  on  ttM  contrary  ttiere 
was  an  actual  loss. 

This  being  the  status  of  the  Issues  It  has 
seemed  to  na  that  there  could  be  but  little 
question  as  to  the  correctness  of  the  court's 
ruling.  Manifestly  the  right  of  the  parties 
could  not  be  determined  except  by  taking  an 
accfiuntlng  between  them,  and,  as  the  trans- 
actiona  appeared  by  the  pleadings  to  be  ex- 
tenalve  and  varied,  It  necessarily  involved  a 
long  and  complicated  acconntlng.  It  has  long 
been  the  rule  that  these  conditions  alone  Jus- 
tified the  assumption  of  Jurisdiction  by  a 
court  of  equity.  Indeed,  In  this  state  It  Is 
specially  provided  by  statute  (Balllnger's 
Ann.  Codes  &  St  S  6034  [Pierce's  Code,  |  654]) 
that  a  compulsory  order  of  reference  may  be 
made  when  the  trial  of  an  Issue  of  fact  shall 
require  the  examination  of  a  long  account  on 
either  side ;  this  on  the  prlndpie,  of  course, 
that  the  proceeding  was  formerly  cognizable 
In  lAancery  and  not  subject  to  trial  as  an 
action  at  law;  and,  of  course,  If  the  court 
may  make  a  compulsory  order  of  reference  in 
such  a  case,  tt  may  make  the  accounting  it- 
self without  the  aid  of  a  Jury.  Jurisdiction 
of  equity  in  this  class  of  cases  had  Its  rise 
in  the  Inadequacy  of  the  common-law  remedy. 
A  court  of  law  sitting  with  a  Jury  is  not  a 
tribunal  constituted  so  as  to  try  an  action  in- 
Tolvlng  a  long  account  and  reach  an  accurate 
result  The  Jury  hare  no  adequate  fticilities 
for  keeping  records  of  the  several  items  go- 
ing to  make  up  the  account  and  the  ordinary 
mind  cannot  keep  them  In  memory.  The  re- 
sult most  necessarily  be  a  verdict  without 
adequate  conatderation  of  the  matters  involv- 
ed, resulting,  oftener  than  otherwise,  in  rank 
injustice  to  one  party  or  the  other. 

The  aK>tilant  has  devoted  a  large  space  tn 
bis  Inlef  to  the  discussion  of  the  question 
whether  he  and  the  respondent  were  in  fact 
partners,  apparently  on  the  theory  that  this 
rtiatlon  must  be  found  to  exist  btf  ore  a  court 
of  equity  can  exercise  Jurisdiction  of  an  ac- 
counting between  them ;  but  such  Is  not  the 
rule.  Courts  of  equity  sometlmee  assume  Ju- 
risdiction over  an  aocountli^  between  par- 
ties when  a  fiduciary  relation  exists  between 
than,  when  otherwise  it  would  not;  hut  It  is 
mnrhen  btid  that  a  partnership  rtiatlon 


must  exist  in  order  to  give  such  Jurisdiction. 
Where  fiduciary  relations  exist  between  the 
parties,  whether  of  partnership  or  some  other 
manner,  courts  of  eqidty  have  always  assert- 
ed JurlsdictlMi  over  an  acconntlng  between 
them  (1  Vtac  U  &  P.  740);  and  here  clearly 
there  was  such  a  fiduciary  relation.  But  as 
we  have  before  indicated,  we  do  not  think 
even  a  fiduciary  relation  necessary  in  all 
cases  to  give  a  court  of  equity  Jurisdiction. 
If  the  action  involves  a  long  and  complicated 
account,  as  It  did  In  this  Instance,  the  court 
has  Jurisdiction  to  try  it  In  that  manner 
which  will  do  Justice  between  the  parties, 
regardless  of  the  character  of  the  legal  re- 
lationship between  them. 

The  appellant  insists,  further,  that  the 
question  whether  the  action  is  of  legal  or 
equitable  cognizance  must  be  determined 
from  the  complaint  alone,  not  from  the  plead- 
ings In  their  entirety,  and  urges  that  the 
complaint  tn  the  present  case  shows  a  legal, 
and  not  an  equitable,  cause  of  action.  But  a 
defoidaut  under  the  Code  may  set  forth  by 
answer  as  mfiny  defenses  as  he  may  have, 
"whether  they  be  such  as  have  heretofore 
bera  denominated  legal  or  equitable,  or  both." 
Balllnger's  Ann.  Codes  &  St  i  4913a.  In 
other  words,  a  purely  equitable  defense  may 
be  set  forth  to  a  purely  legal  action;  and, 
since  It  may  be  set  forth,  it  may  be  tried  as 
an  equitable  action.  Peterson  v.  Philadelphia 
Mtg.,  etc.,  Co.,  S3  Wash.  464,  74  Pnc.  685. 
It  follows  from  this,  we  think,  that  the  na- 
ture of  the  trial  Is  determined  from  the  en- 
tire pleading  rather  than  firom  the  complaint 
alone. 

The  second  and  third  causes  of  action  In 
the  complaint  and  the  second  separata  dfr 
fense  in  the  answer  presented,  at  oonise, 
purdy  le^al  questions.  But  they  wen  mat- 
ten  growing  out  of  the  principal  tranaae- 
tlon  connected  with  it  In  such  a  way  as 
to  be  triable  with  Qie  equitable  bran<A  of  the 
case.  In  order  to  avoid  a  multlpUell?  of  salts. 

We  condude,  therefore,  that  there  was  no 
error  In  the  order  of  the  court,  and  that  the 
Judgment  must  stand  afllrmed. 

RUDKIN.  O.  J.,  and  CHADWIOK,  MOR- 
RIS, and  OOSI^  JJ.,  concur. 


DUVAIX  T.  HBAI/7  LUHBIDB  00. 
{Supreme  Court  of  Washington.  Feb.  24,  iSlO.) 

1.  Husband  awd  Wifb  (1  273*)— ComtumTT 
Pboperti— RiGSTs  or  BuBvrvoB. 

Uptm  the  death  of  a  wife  intestate,  com- 
munity property  passes  one-half  to  the  husband 
and  one-Qalf  to  the  legitimate  Issue  of  her  body; 
the  faasluind's  Interest  becoming  his  separate 
property,  nibjeet  to  his  sole  dispositloa. 

[Ed.  Note. — For  other  cases,  tee  Hnsband  and 
Wife,  Cent  Dig.  S  1009;  Dec.  Dig.  i  273.*] 

2.  Husband  and  Wife  ((  273*)— CouuuNirr 

PaoPEBTY— COHVXTANCB  BT  SUBVZVoa. 

Fact  that  a  gnmtor  possessed  of  a  halt  in- 
terest In  former  community  property  attempted 
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before  the  deceased  wife's  estate  bad  been  ad- 
ministered OB  to  conre;  tbe  entire  interest  there- 
in did  not  avoid  the  conTerance  as  to  the  part 
owned  by  him,  the  grantee  taking  the  grantor's 
inteiMt  subject  to  community  debts  and  to  the 
rikbt  of  administration  sboQld  letters  of  admin- 
Isuation  be  seasonably  applied  for. 

tVSA.  Note^For  other  casesL  see  Husband  and 
Wife,  Gent.  Dig.  |  1021;  Dec.  Dig.  |  278.*] 

&  EXECUTOBa  AND  Aduinistbatobb  (i  3*)— 
Kbcessitt  fob  Aduinistbation. 

Laws  1895,  e.  105,  |  1,  proTides  that  title 
to  lands  or  interests  therein  owned  by  a  de- 
ceased person  vests  immediately,  subject  to  his 
debts,  etc,  and  that  no  administration  or  decree 
of  distribution  shall  be  necessary.    Section  8 

Erovides  that  no  real  estate  of  a  decedent  shall 
B  liaUe  for  his  debts,  unleaa  letters  of  admin- 
istration be  granted  within  six  years  from  his 
death.  Held,  that  13  years  after  a  person's 
death  there  is  no  necessity  for  administration  of 
his  estate;  there  being  do  debts  to  which  It 
can  be  saUected.  and  the  title  being  fully  vested 
in  those  ngbtly  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent.  Dig.  ii  9,  10;  Dec. 
I>ig.  f  3.«] 

Rndkin,  0.  J.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Geo.  E.  Morris,  Judge. 

Action  by  James  Dorall.  adrolnlstrator  of 
Annie  Dnvall  and  guardian  ad  litem  of  James 
a  DuTRlI  and  others,  against  the  Healy 
Lumber  Company.  Jndgment  of  dismissal, 
and  plaintiff  appeals.  Affirmed. 

VInce  H.  Faben  and  &  H.  KeUeran,  for  ap- 
pellant  BrowneU  &  Coleman,  fOr  respond- 


FULLEETON,  J.  On  December  2,  1886, 
James  Duvall  purchased  160  acres  of  land 
lying  In  King  county.  Wash.  At  that  time 
Durall  was  a  married  man,  living  with  his 
wife,  and  the  real  property  so  pmrhased  be- 
came the  community  property  of  himself  and 
wife.  To  Duvall  and  wife  were  born  four 
children — George  W.,  bom  December  3,  1878, 
James  C,  bom  March  26,  1883,  Lena,  bom 
September  18.  1885,  and  Olive,  bom  June  6, 
1889.  On  January  9,  1890,  Annie  DuTall,  the 
wife,  died  intestata  Thereafter  and  on  De- 
cember 15,  1892,  James  Duvall,  representing 
himself  to  be  a  single  man  and  the  sole  own- 
er of  the  property  above  described,  sold  and 
conveyed  the  same  by  warranty  deed  to  Hen- 
ry Hewitt,  Jr.,  for  tbe  consideration  of  $1,- 
600.  Hewitt  (thereafter  conveyed  the  proper- 
ty to  the  Ehrerett  Timber  &  Investment  Com- 
pany, whitdi,  in  tnm.  conveyed  It  to  the 
present  respondent  on  January  20,  1001. 
Hewitt  took  possession  of  tbe  property  short- 
ly after  his  purchase  of  the  same,  and  he 
and  his  successor  in  Interest  have  been  In 
possession  ever  since,  during  which  time  they 
have  paid  all  taxes  and  assessments  levied 
thereon.  In  the  month  of  November,  1903, 
nearly  13  years  after  the  death  of  bis  wife, 
James  Duvall  procured  himself  to  be  ap- 
pointed administrator  of  her  estate,  and  In 
March,  1904,  began  this  action  against  the 


respondent  to  recover  the  land  described, 
averring  that  his  deed  thereto  to  Henry 
Hewitt,  Jr.,  was  void  and  of  no  effect  In 
the  title  to  his  complaint  he  purports  to  sue 
as  administrator  of  his  wife's  estate  and  as 
guardian  ad  litem  of  his  children,  bnt  at  the 
trial  he  offered  no  evidence  tending  to  show 
that  he  had  been  appointed  either  their  per- 
manent guardian  or  guardian  ad  litem,  and 
he  must  recover  in  this  action,  if  he  recovers 
at  all,  in  bis  capacity  as  administrator  sole- 
ly. Two  of  the  children  at  the  time  of  the 
commencement  of  the  action  were  minora, 
but  they  had  reached  the  age  of  majority  at 
the  time  of  the  trlaL  None  of  them  inter- 
vened or  offered  to  intervene  In  the  action. 
The  court  held  that  the  respondent  was  not 
entitled  to  recover,  and  dismissed  the  ac- 
tion. From  the  judgment  of  dismissal  the  ad- 
ministrator has  appealed. 

The  appellant  both  in  his  complaint  and  In 
his  brief  seems  to  contend  that  his  deed  ex- 
ecuted after  his  wife's  death  passed  no  title 
whatever  In  this  land  to  the  grantee  named 
therein,  but  manifestly  this  Is  not  maintain- 
able.   The  property,  being  the  commnnlty 
property  of  the  appellant  and  his  wife,  pass- 
ed on  her  death.  In  the  absence  of  testa- 
mentary disposition,  one-half  to  the  appel- 
lant and  one-half  to  tbe  l^Itimate  Issue  of 
her  body.   The  appellant's  Intwest  then  be- 
came his  separate  property,  subject  to  bis 
sole  disposition,  and  his  deed  of  the  property 
passed  to  the  grantee  named  therein  such  in- 
terest The  fact  that  he  attempted  to  qpnvey 
a  greater  interest  than  he  had  did  not  avoid 
the  conveyance  as  to  the  part  owned  by  him. 
The  deed  passed  his  Interest  however  inef- 
fective It  may  have  been  to  pass  Interests 
which  he  did  not  possess.   There  is  nothing 
In  the  case  of  Mable  v.  Whittaker.  10  Wasli. 
650,  89  Fac  172,  cited  by  the  appellants,  that 
supports  a  contrary  doctrine.    In  that  case 
it  was  held  that  community  property  acquir- 
ed at  a  time  when  the  law  empowered  the 
husband  to  convey  property  so  acquired  could 
not  be  conveyed  by  him  after  his  wife's 
death  under  a  statute  providing  that  com- 
munity property  should  pass  on  the  death  of 
one  spouse  one-half  to  the  surviving  spouse 
and  one-half  to  the  l^itimate  issue  of  her 
body.   It  was  not  questioned,  however,  that 
the  husband  could  convey  his  interest  there- 
in;  on  the  contrary.  It  was  Inferentlally 
stated  that  he  could.   See  opinion,  page  GGA 
of  10  Wash.,  page  172  of  89  Pac.   The  ai^ 
pellant's  grantee  therefore  acquired  by  the 
appellant's  deed  an  undivided  one-half  Inter- 
est In  the  property,  and  became  thereby  m 
tenant  in  common  In  the  property  with  the 
children  of  appellant  and  his  wife.  The  gran- 
tee's interest  was  taken,  of  course,  subject  to 
community  debts,  and  subject  to  the  right  oc 
administration,  had  letters  of  administration, 
been  seasonably  applied  for,  but  subject  to 
these  rights  be  took  the  fee,  and  could  and 
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did  connj  the  Interests  acquired  by  blm  to 
the  respondent.  It  follows  therefrom  that 
the  respondent  has  such  an -Interest  In  the 
property  as  will  enable  it  to  contest  the  right 
of  the  appellant  to  administer  upon  It 

The  question  for  coniMderatlon  la,  then: 
Does  Uiere  exist  a  necessity  for  the  adminis- 
tration of  this  estate.  The  statute  (I^aws 
1805,  p.  197,  I  1)  provides  that  when  a  per- 
son dies  seised  of  lands,  tenements,  or  here- 
ditaments, or  any  right  thereto,  or  entitled 
to  any  interest  therein  in  fee  or  for  the  life 
of  another,  hla  title  shall  vest  immediately  in 
his  heirs  or  devisees,  subject  to  his  debts, 
family  allowance,  expenses  of  administra- 
tion, and  any  charges  for  which  such  real  es- 
tate is  liable  under  existing  laws,  and  that 
no  administration  of  the  estate  of  the  deceas- 
ed, and  no  decree  of  distribution  or  order 
of  any  court  shall  be  necessary  In  any  case 
to  vest  such  title ;  and  by  section  3  it  is  pro- 
vided that  no  real  estate  of  a  deceased  per- 
son shall  be  liable  for  his  debts  unless  let- 
ters testamentary  or  of  administration  be 
granted  within  six  years  from  the  date  of 
the  death  of  such  deceased  person.  Under 
these  statutes,  it  Is  plain  that  there  is  no 
necessity  for  an  admtuiatratlon  of  this  prop- 
erty. There  are  no  debts  to  which  it  can 
be  subjected,  and  the  title  is  fully  vested  in 
those  who  are  rightfully  entitled  thereto. 
If  it  should  be  delivered  over  to  the  adminis- 
trator, he  could  do  nothing  more  than  deliv- 
er It  back  to  those  rightfully  entitled  to  it 
burdened  with  the  costs  of  administration 
caused  solely  by  his  interference.  If  there 
Is  any  controversy  by  the  heirs  of  the  appel- 
lant's deceased  wife  and  the  respondent  over 
the  title  or  right  of  possession  of  the  prop- 
erty, that  controversy  can  better  be  settled 
by  an  action  directly  between  the  parties 
than  it  can  in  a  proceeding  brought  to  ad- 
minister upon  an  estate.  Where  a  contest 
over  the  ownership  of  property  arises  when 
an  attempt  is  made  to  distribute  property 
administered  upon  which  has  been  properly 
subjected  to  an  administration,  it  is  proper, 
of  course,  to  determine  the  controversy  In 
the  administration  proceedings,  but  such  a 
controversy  cannot  of  itself  give  rise  to  the 
necessity  of  an  administration.  These  prin- 
ciples we  think  are  sustained  by  the  cases 
of  Oriffln  V.  Warburton,  23  Wash.  235,  62 
Pac.  765 ;  Anrud  v.  Scandinavian-American 
Bank,  27  Wash.  16,  67  Pac.  364;  and  Mur- 
phy V.  Murphy.  42  Wash.  142,  84  Pac.  646. 
The  respondent,  however,  relies  on  the  case 
of  Gibson  V.  Slater,  42  Wash.  347,  84  Pac. 
C4S.  but  it  will  be  noticed  that  the  writer  of 
the  opinion  in  that  case  carefully  distinguish- 
ed It  from  the  cases  aboye  cited,  pointing 
out  particularly  that  a  period  of  six  years 
had  not  elapsed  between  the  date  of  tlie 
death  of  the  intestate  and  the  appointment 
of  the  administrator,  and  that  possible  debts 
of  the  deceased  had  not  been  barred.  Speak- 


ing with  reference  to  the  case  of  Murphy  v. 
Murphy,  It  was  said:  "In  the  Murphy  Case 
we  said:  'We  are  of  opinion  that,  under  the 
facts  shown,  no  real  necessity  existed  for 
any  administration  In  this  state,  11  years 
having  elapsed  since  the  testator's  decease, 
and  bis  estate  in  Iowa  having  been  fully  set* 
tied  there  by  a  court  ot  competent  Jurisdic- 
tion. Had  any  good  and  sufficient  reason  ex- 
isted at  any  time  for  administration  in  Wash- 
ington, the  interested  party  desiring  the  same 
should  have  applied  for  the  appointment  of 
an  administrator  within  at  least  six  years 
after  the  death  of  said  J.  H.  Mnrphy.'  It 
will  thus  be  seen  that  our  holding  in  the 
Murphy  Case  was  based  not  only  upon  the 
provisions  of  section  4640  [Balllnger's  Ann. 
Codes  &  St  (Pierce's  Code.  |  2718)].  but  also 
of  section  4642.  Here  the  appellant  Frank 
Slater  failed  to  procure  letters  of  adrntuis- 
tratlon  on  the  estate  of  his  deceased  wife, 
but  instead  seised  upon  and  claimed  title  to 
all  of  the  real  estate,  adversely  to  her  heirs 
at  law.  Issue  by  former  marriages ;  and  re- 
spondent, a  little  more  than  three  years  after 
her  death,  within  the  six  years  mentioned  in 
Bal.  Code,  I  4642,  was  appointed  adminis- 
trator, apparently  for  the  express  purpose 
of  protecting  the  Interests  of  said  heirs,  a 
number  of  whom  are  minora.  It  is  true  a.'Q- 
pellant  contends  there  wwe  no  outstanding 
debts,  and  has  alleged  be  paid  all  that  ever 
existed,  but  that  makes  no  difference,  as  the 
heirs  at  law  are  here  entitled  to  have  the 
administrator  recover  and  distribute  the  real 
estate  free  from  the  possibility  of  any  such 
liens." 

We  conclude,  therefore,  that  there  was  no 
necessity  for  administering  upon  the  estate 
of  the  BppellantB'  intestate,  and  the  Judg- 
moit  will  stand  affirmed. 

GHADWICE%ndGOSE,JJ..  concur.  MOB> 
BIS,  J.,  took  no  part 

RUDKIN,  C.  J.  (dissenting).  This  Is  a 
collateral  attack  on  letten  of  administration 
Issued  by  a  court  of  competent  jurisdiction, 
and  the  conclusion  of  the  majority  can  only 
be  sustained  upon  the  ground  that  letters  of 
administration  granted  more  than  six  years 
after  the  death  of  the  Intestate  are  null  and 
void.    In  that  conclusion  I  cannot  codcot. 


CARFBNTER  t.  BRACKETT. 
(Supreme  Court  of  Washington.  Feb.  24, 1910.) 

1.  HUSBATTD  AND  WiFE  ({  264*)— COHUDIflTT 

pBOPEBTT— Conveyances— EviDKiTCE. 

EMdence  held  to  show  that  a  husband,  to 
whom  a  deed,  running  to  the  wife  as  grantee, 
had  been  delivered  by  one  holding  It  as  trustee 
for  the  husband  and  wife,  delivered  the  deed  to 
the  wife. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  916;  Dec.  Dig.  |  264.*] 
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2.  HUSBAKD  ARD  WiRjl  266*)— COUCDHITT 

Phopbbtt—Dkkd  to  wm  by  Tmusm  worn 

HUSBARD  AND  Win. 

Where  a  tniatee  holding  land  for  a  boB- 
band  and  mte  delivered  to  tae  baabaod  a  deed 
thereof,  mnning  to  the  wife  as  grantee,  the 
commanity  remained  invested  with  tfae  titie. 

[Dd.  Note.— For  other  caaes,  see  ^uiband  and 
Wife,  Cent.  Dig.  H  »25-92S;  Dec.  Dig.  {  266.»] 

8.  Husband  and  Wife  (|  26e*)— CoMMUwrrr 

PbOPBRTT— COHTBTANCE  TO  WlFE. 

The  only  way  in  which  a  huabend's  inter- 
est in  community  property  can  be  vested  in  the 
wife  is  by  deed  from  him  to  her  and  It  cannot 
be  accompliBbed  fay  intention,  pnrpoee,  or  de- 
sire, and  delivery  by  him  to  her  of  a  deed  to  her 
as  grantee  from  cme  holding  the  property  aa 
trustee  for  both  of  them  la  insufficient. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  925-928 ;  Dec  Dig.  1 266.*! 

4.  HUBBAND  AND  WIFE  (|  262*)— GOHlCUNITr 

PROPERTT— Title  Taken  bt  Owb  Sfoube— 
Presumption  —  RBBiraTAi<— Adussibiijtt 
or  Evidkncb. 

Wbile  a  title  taken  In  the  name  of  either 
spouse  is  presumably  conununity  property,  audli 
pre8nmpti<Hi  Is  rebutted  by  evidence  that  the 
purchase  price  was  the  separate  fand  of  the 
one  in  whom  the  title  was  taken,  or  by  sabse- 
guent  oral  declarations  and  admissions  of  the 
separate  character  of  the  purchase,  by  the  act 
of  the  parties  in  the  treatment  of  the  land  as  to 
TOluatarr  Hens,  or  by  the  expressed  intention  of 
the  apoases  at  the  time  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Hosband  and 
Wife,  Cent  Dig.  M  913,  914;  Dee.  Dig.  I  262.*] 

B.  Divorce  (5  KS4*)— Division  of  Pbopebtt— 
Decbee—Pbofbbtt  Not  Mentioned  in  Com- 
plaint. 

Property  of  parties  to  a  divorce  action  not 
mentioned  in  the  pleadings  la  not  within  the 
court's  Jurisdiction,  and  no  decree  could  be  ten- 
dered affecting  it 

TEd.  Note.— For  other  cases,  see  Divorcb  Gent. 
Dig.  I  718;  Dec.  Dig,  {  254.*] 

6.  Husband  and  Wife  (|  271*)— Separation 

AOREEHENIS— BRFORCBUENT  AFTEB  DIVORCE, 

Where  a  wife  and  her  hosbaod  agreed  to 
live  apart  and  make  a  division  of  their  prop- 
erty, partly  in  consideration  of  en  agreement  of 
the  husband  to  convey  community  land  to  her 
as  her  separate  estate,  and  in  consideration  of 
which  she  conveyed  land  to  him,  and  there  was 
an  attempt  and  intention  to  carry  oat  the  agree- 
ment on  the  husband's  part  by  a  deed  previously 
executed  to  her  as  grantee  by  a  third  person, 
a  surrender  of  possession  to  her  and  the  sub- 
aeauent  acgniescence  in  and  recognition  of  her 
title,  and  both  parties  submitted  the  title  of 
SDch  land  to  the  court  after  divorce,  the  former 
wife  was  entitled,  as  equitable  relief,  to  specific 

Erformance  of  the  original  agreement,  inciad- 
S  a  conveyance  of  tlie  land  from  the  former 
hosband. 

Ed.  Note.— For  other  cbmb,  see  Hnaband  and 
fOi  Dec  Dig.  i  271.*] 

Deiartment  1.  Aiq>eal  from  Superior 
Conrt,  Snohomish  Coanty;  R.  S.  Stelner, 
Judge. 

Action  by  Etta  B.  Carpenter  against  George 
Brackett.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  liutraGtions 
to  modify  decree. 

I.  J,  Whlte^  tm  appellant  Onle  A  Gule^  tot 
respondent 


MOBHIS,  J.  Respondent  brongfat  this  ac- 
tion to  qalet  ber  title  to  three  lots  in  Ed- 
monds, alleging  that  on  Jtme  2,  1905,  the  par- 
ties hereto,  th^  hnsband  and  wife,  agreed 
to  live  apart,  and  made  a  dlvlslou  of  their 
property  Intereeta ;  that.  In  parsnance  of  such 
agreement,  appellant  caused  to  be  conveyed 
to  respondent  certain  real  property,  Including 
the  three  lots,  as  her  sole  and  separate  es- 
tate, and  she  conveyed  certain  other  property 
to  appellant  as  his  sole  and  separate  estate; 
that  anbsequ«itly  a  divorce  was  decreed.  In 
which  decree  her  title  to  these  three  lots  was 
conflrmed ;  that  the  deed,  havliiff  been  made 
prior  to  the  divorce  decree,  was  presumably 
a  community  grant ;  and,  that  hee  title  being 
clouded  by  appellant's  presumptive  communi- 
ty interest,  she  prayed  for  a  decree  removing 
such  cloud.  The  answer  denied  these  facts, 
allegM  the  appellant  to  be  the  sole  ownw  of 
the  lots  under  the  divorce  decree,  and  asked 
to  have  the  title  decreed  to  be  In  him.  The 
court  made  findings  la  favor  of  respondent 
and  from  judgment  entered  thoeon  this  ap- 
peal  was  taken. 

The  title  to  these  three  lots  was  prior  to 
February  25,  19(KS,  In  James  M.  Gephart,  who 
It  is  admitted  was  only  a  trustee  for  the  par- 
ties hereto.  On  that  day  he  made  a  deed  to 
the  lots  to  respondent  at  appellant's  request, 
and  delivered  the  same  to  appellant,  who  re* 
tained  posaession  of  the  same  until  June  2d 
following.  From  this  point  on  the  evidence 
is  In  conflict  Having  determined  to  end  their 
marital  infelicity,  husband  and  wife  on  that 
day  went  to  Everett,  where  an  agreement  was 
entered  Into  reciting  a  division  of  the  proper- 
ty "according  to  the  various  deeds  this  day 
executed  and  exchanged,"  respondent  execut- 
ing a  deed  to  appellant  of  a  piece  of  land 
called  the  homestead,  and  appellant  execntliis 
a  deed  to  respondent  of  a  five-acre  piece.  Re- 
spondent then  testifies  that  at  the  same  time 
and  as  a  part  of  the  agreement  appellant 
handed  her  the  deed  to  these  three  lots,  which 
Gepliart  had  executed  on  February  25th.  This 
appellant  denies,  and  contends  that  the  only 
real  property  discussed  or  affected  at  that 
time  was  the  homestead  and  the  five-acre 
piece,  and  that  he  never  delivered  the  deed 
to  the  three  lots  to  re^wndent,  or  to  any  oth- 
er person,  nntll  be  filed  the  same  for  record 
on  February  7,  1906.  The  deed  appears  to 
have  been  In  the  possession  of  C.  R.  Cronch, 
attorn^  for  respondent  In  the  divorce  pro- 
ceeding, for  some  time  prior  to  February  6, 
1906,  for  on  that  day  Crouch,  npon  the  writ- 
ten request  of  respondent,  delivered  Hie  deed 
to  G^hart,  and,  aa  It  was  filed  ftnr  record 
February  7th  at  ttie  request  of  appellant,  It 
Is  fair  to  assume  It  was  by  Gephart  delivered 
to  api)ellant  Croudi  testifies,  as  does  OaT' 
penter,  the  present  husband  ot  reqxmdent, 
that  subsequoit  to  June  2d  appellant  pointed 
out  these  three  lots  to  th^  as  the  property 
of  respondent  It  also  appears  that  respcmd- 
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cat  mbMaoentiy  mIA  one  of  the  lot%  and  that 
npon  uiotber  she  has  wected  a  dw^lng,  all 
of  whldi  was  known  to  appellant.  She  also 
ottmA  to  prove  that  she  had  paid  all  snbse- 
qnent  taxea,  bnt  this  offer  was  hy  the  trial 
court  rejected.  It  does,  however,  appear  that 
appdlant  paid  no  taxes  on  fliese  lots  snbse- 
qnent  to  June  2d.  We  think,  thonfore,  the 
lower  court  was  Jnstlfled  In  its  findings  of 
fiict  Bnt^  asenmlDg  the  fkcts  to  be  aa  found, 
we  cannot  ctmcur  with  the  coort  that  re- 
qiondait  was  entitled  to  Oie  relief  prayed  for. 
When  the  deed  passed  from  Oc^phart  to  appel- 
lant, the  commnnlty  ther^y  became  Invested 
with  the  tltl^  and  It  conld  only  become  di- 
vested of  snch  title  by  a  prtq^er  cmtveyance. 
Conceding,  as  the  court  below  found,  that  on 
Jane  2d  it  was  tlie  purpose  and  Intention  of 
appellant  to  convey  these  lots  to  respondeit 
and  invest  her  wltti  the  title  as  her  separate 
estate,  he  conld  not  do  so  by  banding  Qie  deed 
OTer  to  her.  The  only  way  bis  interest  in 
those  lots  could  be  vested  In  respondent  was 
deed  from  him  to  her.  It  could  not  be 
done  by  intention,  purpose^  or  desire^  however 
strongly  he  may  have  eipressed  himself.  We 
liave  heretofore  held  tliat,  while  a  title  taken 
In  the  name  of  rtther  spouse  Is  presumptive* 
ly  community  property,  it  is  proper  to  rebut 
such  presumption  by  evidence  that  the  pur- 
chase price  was  the  separate  fund  of  the  one 
In  wluHu  Uie  title  ms  takoi,  or  snbsequent 
oral  declarations  and  admissions  <tf  the  sepa- 
rate character  of  the  pundiase,  or  by  the  act 
of  the  parties  in  the  treatment  of  the  land 
with  reference  to  volnntety  liens,  or  by  the 
expressed  Intention  of  the  vouses  at  the  time 
of  the  conveyance,  as  in  the  cases  of  Ouye 
Plimpton,  40  Wash.  234,  BZ  Fac  096,  and  Bal- 
lard V.  SlyAeld.  47  Wash.  174,  91  Pa&  642. 
So  that;  If  the  deed  from  Oepliart  had  been 
executed  on  June  2d,  In  accordance  with  the 
agreement  tliea  made  and  as  a  part  considw- 
atitm  therefor,  there  might  be  some  ground 
for  holding  (although,  snch  a  question  not  be- 
big  btf  ore  us,  we  do  not  wish  to  be  under- 
stood as  so  holding),  aided  by  0ie  snbseauent 
facte  as  found  .by  die  cour^  that  the  pre- 
■unction  had  been  overcome  and  Ihe  deed 
lield  to  pass  sole  title  to  reqrandent  The 
Oephart  deed  waa^  however,  made  the  prevl- 
one  February,  and  no  intention  of  ite  pur- 
pose and  effect  In  June  conld  alter,  change 
or  cfaaractnize  the  title  whitdi  vested  by  Its 
thai  delivery  to  the  community,  fniere  Is 
no  evidence  showing  any  intention  at  making 
any  property  settlonent  In  February  In  which 
that  deed  would  play  a  part.  It  la  probably 
true  that  the  parties  were  thai  living  unhap- 
pily together,  and  a  divorce  waa  contnnplat- 
ed,  but  It  Is  not  contended  that  any  arrange- 
mente  had  then  been  made  looking  to  an  ami- 
calde  adjustment  ot  tlieir  property  rights, 
nor  Is  It  shown  that  reepcmdent  had  any 
knowledge  of  the'  existence  of  this  Oephart 


deed  until  June  2d.  We  cannot,  therefore, 
hold  thwa  is  any  rdatlon  between  the  deed 
of  Fetouary  25th  and  the  agreement  of  June 
2d.  It  would  also  anwar  from  tlie  evidence 
of  both  parties  Qiat  tJie  ^reement  ot  June 
Sd  did  not  dlivoee  of  all  thdr  pn^Mrty  rU;hts, 
but  that  there  Is  still  other  pnqierty  not 
mmtioned  In  the  agreenmt  nor  referred  to 
in  the  divorce  proceedings. 

Ntilber  did  the  divorce  decree  award  this 
pn^ierty  to  either  iiarty.  Respondent  waa 
the  plaintiff  in  that  actlcm,  and  in  her  com- 
plaint she  mentions  many  descrlpttons  of  real 
prcq^erty,  but  makes  no  mention  of  this  prop- 
erty. These  lote  not  brtng  referred  to  in  the 
divorce  action,  the  court  thweln  had  no  Juris- 
diction over  them,  and  conld  make  no  decree 
affecting  than.  We  rc«ret.  In  view  of  the 
facte  as  found  by  the  lower  conri;  which  we 
believe  Justified  by  the  evidence,  that  we  are 
constrained  to  hold  that,  onr  stetnte  requir- 
ing all  conveyances  <^  any  interest  in  bind 
to  be  by  deed,  the  Interest  of  app^ant  In 
the  pr(^>erty  in  controveray  conld  only  be  di- 
vested 1^  deed,  and  did  not  pass  by  the  de- 
livery by  him  of  the  Oephart  deed. 

It  does  not  follow,  however,  that  the  re> 
spondent  is  not  entitled  to  relief,  as  under  the 
facta  shown  and  found  we  have  this  altna- 
tlon:  An  agreement  to  convey  so  as  to  vest 
title  In  her  as  her  separate  estate^  an  at- 
tonpt  and  intention  to  cany  out  this  agree- 
ment by  delivery  of  a  deed  previously  execut- 
ed. In  which  she  Is  named  as  grantee,  a  sur- 
render of  possession  to  her,  and  a  sutnequent 
acaulescence  in  and  recognition  of  ho:  title. 
By  the  pleadings  both  parties  submit  the  title 
to  the  decree  of  the  court,  anff  ask  for  gen- 
eral equlteble  relief.  So  that  respondent  can 
here  be  awarded  snch  equlteble  relief  as  the 
facts  Bhow  her  entitled  to,  and  that  la  to  have 
tbe  agreement  of  June  2d,  made  partially  In 
couslderatlon  of  a  conveyance  of  this  property 
to  her  and  In  consideration  of  which  she  In 
her  turn  conv^ed  to  appellant,  epeclfically 
enforced  and  a  decree  entered  In  her  bebalf. 

The  cause  will  therefore  be  remanded  to 
the  lower  court,  with  Instructions  to  modify 
the  decree  so  as  to  direct  and  order  that  ap- 
pellant within  30  days  from  the  filing  of  the 
remittitur  In  the  lower  court  execute  and  de- 
liver to  respondent  bis  deed  to  the  lots  In 
question,  In  which  deed  he  shall  divest  him- 
self of  all  right,  title.  Interest,  and  estate  In 
and  to  tbe  lota  in  controversy.  And,  If  for 
any  reason  the  appellant  shall  fall  or  neg- 
lect so  to  d<^  the  decree  shall  provide  for  tbe 
appointment  of  a  commissioner,  who  shall  be 
duly  authorized  and  commissioned  to  carry 
out  the  provisions  of  the  decree.  Neither 
party  vrlll  be  awarded  coste  In  this  court 

BUDKIN,  O  J^  and  FULLIERTON^  OHAI>> 
WICK,  and  GOSD,  JJ.,  emcnr. 
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HUFIVAN  T.  OREGON  B.  ft  NAVIGATION 
CO. 

(Sapreme  Court  of  Wtshiugton.  Feb.  26,  IdlO.) 

BaILBOADS  <{  103*)  —  FENOSB  —  CB088IRO8 — 

Gate  Babs  —  Failure  to  Pbovide— Pen- 

alths— Statutes. 

Lawi  19(3,  p.  832,  requiring  railroads  to 
GOnfltnict  fences,  and  giving  landowners  the 
right  to  put  in  gates  for  their  own  use  at  such 
pieces  as  may  be  convenient,  and  Laws  1907, 
p.  169,  extending  such  obligations  and  ria^t  to 
electric  roads,  repealed  Laws  1893,  p.  418,  re- 
quiring railroads  to  constmct  the  cnMsins  gates, 
bars,  etc.,  and  Imposing  a  jwialty  for  CaOure  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  S  108.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  W.  A.  Hon^e,  Judge. 

Action  I.  N.  HuflFman  against  the  Ore- 
gon Railroad  &  Navigation  Company.  Judg- 
ment for  plaintiff,  and  detendant  appeals. 
Reversed,  with  directions. 

W.  W.  Cotton,  W.  A.  Bobbins,  and  Sam- 
uel R.  Stem,  for  appellant  P.  C.  Shine,  for 
respondent 

RUDEIN,  O.  J.  The  complaint  In  this 
action  allies:  "(l)  That  plaintiff  is  now, 
and  ever  since  the  aoth  day  of  April,  1888, 
has  been,  the  owner,  under  patent  from  the 
United  'States,  of  the  followii^  described 
lands,  situate  in  the  county  of  Spokane,  state 
of  Washington,  to  wit:  The  east  half  of 
the  northeast  quarter  of  section  84,  town- 
ship 22  north,  range  44  E.  W.  M.,  and  that 
said  lands  are  and  were  at  all  times  herein- 
after mentioned  occupied.  Inclosed,  and  cul- 
tivated by  the  plaintiff.  (2)  That  the  de- 
fendant, the  Oregon  Railroad  &  Navigation 
Company,  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Oregon,  and  Is  the  owner  of 
and  engaged  in  the  operation  of  a  line  of 
railroad  running  through  and  across  said 
lands,  which  said  line  of  railroad  and  the 
tracks  thereof  are  now,  and  were  on  the 
date  hereinafter  mentioned,  fenced  and  in- 
closed throughout  the  entire  length  thereof. 
(3)  That  in  order  to  give  the  plaintiff,  to- 
gether with  his  stock,  access  to  the  several 
parts  of  said  lands,  it  is  necessary  that  the 
defendant  should  put  in  place,  and  maintain 
upon  Said  lands,  at  least  two  crossings  over 
said  railroad  tracks,  with  the  nectary  gates 
and  barsi  (4)  That  prior  to  the  commence- 
ment of  the  action,  and  on  or  about  the  13th 
day  of  June,  1906,  the  plaintiff  served  upon 
the  defendant  a  written  notice,  requiring 
defendant  to  provide  said  crossings  and  said 
gates  and  bars,  but  that  the  defendant  fail- 
ed and  refused  to  comply  with  said  notice, 
and  still  falls  and  refuses  so  to  do.  (S)  That 
by  reason  of  the  premises  the  defuidant  has 
become  indebted  to  the  plaintiff  In  the  sum 
of  $2S0  by  virtue  of  the  provisions  of  section 
7808  of  Pierce's  Washington  Code,  and  chap- 


ter 88  of  the  Session  Laws  of  1907.  Where- 
fore plaintiff  demand  judgmrat  against  the 
defendant  for  the  sum  ot  $260  and  for  coats 
of  suit" 

To  ttils  complaint  the  defendant  interposed 
a  demurrer  on  the  ground  that  the  CMuplalnt 
failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  vras  over- 
ruled, and.  the  defendant  electing  to  stand 
on  its  demurrer  and  refusing  to  plead  fur- 
ther, Judgment  was  given  In  favor  of  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint, from  whldi  the  defendant  has  ap- 
pealed. 

The  action  was  prosecuted  under  section 
2  of  the  act  of  March  15,  1893  (Laws  1803, 
p.  418),  entitled  "An  act  to  protect  the  own- 
ers of  stock  from'  injury  thereto  by  moving 
railway  trains,  declaring  the  law  of  negli- 
gence and  providing  for  a  reasonable  attor- 
ney's fee  in  all  actions  for  such  injury." 
Tills  act  contains  four  sections.    Section  1 
provides  that.  In  all  actions  against  persona 
or  coiporations  owning  or  operating  steam 
railroads  to  recover  for  injuria  to  stock, 
proof  that  the  track  was  unfenced  shall  be 
prima  fade  evidence  of  n^llgence.  Sec- 
tion 2  provides  as  follows:    "When  any 
person  or  corporation,  owning  or  operatins 
a  railroad,  stiall  fence  the  railroad  track 
through  the  occupied  or  inclosed  or  cultivat- 
ed lands  of  any  individual  or  corporation 
it  shall  be  the  duty  of  said  person  or  cor- 
poration, at  their  expense,  to  put  in  place 
and  maintain  such  crossings  with  gates  or 
bars  as  may  be  necessary  to  give  the  owner, 
together  with  bis  stock,  access  to  the  several 
parts  of  his  occupied  or  inclosed  and  culti- 
vated lands.    Persons  holding  or  occupying 
land  under  any  of  the  land  laws  of  the  Unit- 
ed -States,  or  by  contract  of  purchase  from 
any  land  grant  railroad,  or  under  equitable 
title  of  any  kind  which  gives  them  the  r^ht 
of  occupancy,  shall  be  considered  as  the  own- 
ers of  the  land  so  held  and  occupied  for  the 
purposes  of  this  act    Failure  to  provide 
such  crossings  with  gates  or  bars  for  sixty 
days  after  written  notice  from  the  ownera 
requiring  the  same,  shall  subject  the  person 
or  corporation  in  default  to  a  penalty  of  not 
greater  than  two  hundred  and  fifty  dollars, 
to  be  recovered  by  the  owner  of  the  land  bjr 
action  in  the  superior  court  of  the  county  : 
Provided,  that  no  more  than  one  crossing  in 
every  half  mile  shall  be  leqaired  under  tbta 
act  upon  the  property  of  any  one  owner.** 
Section  8  provides  that  the  person  or  cor- 
poration owning  or  operating  the  railroad 
shall  be  subject  to  a  penalty  in  double  tUe 
market  value  of  the  stock  Injured  or  killed, 
in  case  of  failure  to  notify  the  owner  within 
48  hours  after  the  accident;  and  section  4 
allows  a  reasonable  attorney's  fee  to  tbe 
plaintiff  in  any  such  action.  Sections  3  and 
4  of  this  act  were  declared  uiiconstitu  don  - 
al  by  this  court  In  Joliffe  v.  Brown,  14  Wash. 
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ISS,  44  Pac.  149,  53  Am.  St  R«p.  S68.  An 
act  oorerlug  this  same  general  subject  was 
approred  Marcb  16,  1803  (Laws  1903,  ik.,832), 
entitled  "An  act  comi>elIlng  railroads  to  fmce 
tiMlr  rights  of  way  and  to  protect  the  own- 
as  of  atodc  injored  moving  railway 
tnfiu,  dedarisg  a  3aw  of  negligence  with 
legBTd  to  stock  injured  by  railway  trains." 
Sectl<m  1  of  this  act  reads  as  follows :  "Er- 
eiy  person,  company  or  corporation  having 
the  control  or  management  of  any  railroad 
sball,  within  six  months  after  the  passage 
at  tbls  act,  outside  of  any  corporate  city  or 
town,  and  outside  of  the  limits  of  any  side 
tra^  or  switdi,  cause  to  be  constracted  and 
maintained  In  good  repair  on  eadi  side  of 
said  railroad.  vXong  the  line  of  said  rights  of 
my  oi  such  iierson,  company  or  corporation 
operating  Uie  same,  a  substantial  fences  and 
at  every  point  where  any  roadway  or  other 
public  highway  shall  cross  said  railroad,  a 
safe  and  sufficient  crossing  must  be  built 
and  maintained,  and  on  each  side  of  such 
crosBlng  and  at  each  end  of  snch  side  track 
or  switch,  outside  of  any  Incorporated  city  or 
town,  a  standard  cattle  guard:  Provided, 
that  any  pearson  holding  land  on  both  aides 
of  said  right  of  way  shall  have  the  right  to 
pat  In  gates  tot  his  own  use  at  sudi  places 
as  may  be  convralent.*'  A  third  act  covering 
the  same  subject  was  approved  March  19, 
IflOT  (lAWS  1907,  p.  leS).  entitled  "An  act 
comptilins  railroads  to  fence  their  rights  of 
way  and  to  protect  the  owners  of  stock  In- 
jured by  moving  trains,  declaring  a  law  of 
negligence  with  regard  to  stodc  injured  by 
railway  trains."  The  oojj  substantial  dlf- 
femoe  between  the  acts  of  1906  and  1907 
Ilea  In  the  fact  that  the  latter  act  extends 
to  and  Includes  electric  roada 

ITodn-  the  foregoing  focts,  the  appellant 
eimtends  that  the  acts  of  1903  and  1907  re- 
peiOed  the  act  of  1S93  by  implication.  This 
ctmtaitlon  must  be  snstalned.  All  three  acts 
relate  to  the  same  subject-matter,  namely, 
the  liability  of  railroads  for  finllure  to  fence 
Uielr  trades.  Eadi  act  makes  provtaion  for 
cro^ngs  where  the  same  person  owns  land 
oa  both  sides  of  the  track  or  ri^t  of  way. 
The  act  of  1893  required  persons  or  corpo* 
rations  owning  or  operating  the  railroad,  "at 
tbelr  own  expama,  to  put  In  place  and  main- 
ly such  crossings  with  gates  or  bars  as 
may  he  necessary  to  give  the  owner,  together 
with  bis  stock,  access  to  the  several  parts 
<tf  his  occiq»Ied  and  cultivated  Hand."  On 
the  other  hand,  the  acts  of  1903  and  1907 
provide  "tiiat  any  person  holding  land  on 
both  sldee  of  said  right  of  way  shall  have 
the  ri^t  to  put  in  gates  for  his  use  at  such 
Iilaoes  as  may  be  convenient."  There  Is  a 
palpaMe  and  Irreconcilable  conflict  between 
these  several  acts.  Under  the  earlier  act  the 
daty  to  place  and  maintain  gates  and  cross- 
ing wsB  knposed  on  the  person  or  coipora- 
tktn  owning  or  operating  the  railroad,  while 


under  the  later  acta  the  duty  Is  aa  clearly 
Imposed  on  the  landowner.  The  later  acts 
contain  no  express  repealing  clause,  and  re- 
peals by  implication  are  not  favored;  but 
the  l^slative  intent,  when  once  aacertalned, 
is  controlling.  As  said  by  this  court  In  State 
ex  rel.  Oreat  Northern  Railway  Company  v. 
Railroad  Commission,  62  Wash.  33,  100  Pac 
184:  "^0  that  it  t>ecomes  a  question  alto- 
gether of  the  construction  of  the  act  of  the 
Legislature,  and  the  duty  of  the  court  is  to 
ascertain  the  l^lslatlve  Intent  While  it 
is  true  that  the  former  acts  have  not  been 
speclflcally  repealed,  and  while  it  Is  also  un- 
questionable that  repeals  by  implication  are 
not  favored,  it  Is  as  well  established  that, 
where  there  Is  a  conflict  between  a  statute 
and  a  subsequent  statute,  the  subsequent 
statute  being,  the  later  expression  of  the 
leglslaUve  will  upon  the  subject,  must  be 
conaltoed  In  force  and  to  operate  as  a  re- 
peal by  Implication  of  all  prior  acts  or  parts 
of  acts  in  cmiflict  therewith."  When  we  look 
at  these  dlflterent  acts,  covering,  as  ttiey  do^ 
Om  same  subject-matter,  the  fencing  of  rail- 
roads and  the  maintenance  of  crossings,  we 
see  no  escape  from  the  ctmcluslon  that  the 
act  of  1883  has  been  abrogated  and  rqnaled. 
Tb»  complaint  also  refers  to  the  act  of  1907 ; 
but  there  is  nothing  In  that  act  to  support 
an  action  of  this  kind. 

The  Judgment  la  therefore  reversed,  with 
directions  to  sustain  tlie  demurrer  to  the 
complaint,  and  for  furOiw  proceedings  not 
inconsistent  with  this  i^inion. 

OOSfi),  OHADWIGE,  FULLE&TON,  and 
ICOBRIS,  JJ^  concur. 


STATE  V.  MATS. 
(Supreme  Court  of^Washington.   Uareh  % 

1.  Common  Law  (S  11»)— Anopnow, 

The  common  Uw  prevails  In  Washington, 
except  as  modified  by  statute. 

[Ed.  Note.:— For  other  cases,  sea  Common 
Law,  Cent  Dig.  I  9;  Dee.  Dig.  {  IL*] 

2.  Libel  and  SLAnDEs  (}  149*}— CaniinAL 
PaosEctmoN  fob  Libel— Pboof  of  Tbdth 
OF  Chabqe— Admissibilitt. 

Under  Balllnger's  Ann.  Codes  &  St  I  6945 
(Pierce's  Code,  |  1S57),  providinff  that  In  proae- 
cutions  for  libel  the  truth  may  be  given  in  evi- 
dence, and,  where  the  matter  charged  as  libelous 
was  a  crime  punishable  by  fine  or  imprisonment 
and  was  true  and  published  with  good  motives 
and  for  justifiable  ends,  accused  shall  be  acquit- 
ted, the  right  to  give  evidence  of  the  truth  of  a 
libelous  charge  u  limited  to  cases  where  the 
matter  charged  was  a  crime  pnnlahable  by  fine 
or  imprisonment  and  was  pahllshed  with  good 
motives  and  for  justifiable  ends. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SI  142,  143;  Dec.  Dig.  { 
149.*] 

8.  Libel  and  Slandeb  (|  142*)— "Dbfaka- 
TiON  •  '—Statutes. 

Bellinger's  Ann.  Codes  &  St  C  7087  (Pierce's 
Code,  1  1856),  defining  "defamation"  as  a  faiss 
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publication  hj  words,  etc,  tenditu;  to  provoke 
t3i«  person  to  wratb  or  expose  hTm  to  pabllc 
hatred,  contempt,  or  tidicnle,  etc^  ii  bat  declare 
atoiy  of  tbe  common  law. 

[£M.  Note. — For  other  caaea.  aeo  Libel  and 
Slander,  Dec  Vlg.  I  142.* 

For  other  definitions,  aes  Words  and  Fliraaea; 
Tol.  2.  pp.  1927,  1928.] 

4.  Ijbbl  and  Slandeb  (S  149*)— Obiuinai. 
PBOSBonnoiT  fob  Libel-Justification. 
A  newspaper  pnblication,  charsins  one  with 
haTlng  been  a  stock  rustler  and  was  bo  known 
to  the  old  timers,  and  that  it  111  became'  him  to 
assail  others  because  of  his  past  record  made  in 
response  to  an  attack  on  the  newspaper  b7  him, 
is  not  jusUfied,  though  the  facta  stated  are  true, 
for  the  publication  cannot  be  made  with  eood 
motWes  and  for  justifiable  ends  within  Bal- 
linser's  Ann.  Codes  &  St.  S  6945  (Pierce'a  Code, 

il857),  permitting  eTidence  of  the  tmth  of  a 
beloos  charge  when  published  with  good  mo- 
tives and  for  Justifiable  enda. 

[Ed.  Note— For  other  cases,  see  Libel  and 
Blander,  Dec  Dig.  f  149.*] 

Department  2.  Appeal  from  Superior  Court, 
Garfield  County;  C.  F.  Miller,  Judge 

F.  W.  D.  Mays  was  convicted  of  libel,  and 
he  appeals.  Affirmed. 

Cain  ft  Harspool,  for  appelant  BL  F.  Kuy- 
kendall,  for  the  State. 

BUDKIN.  C  J.  Tbe  appellant  was  oon- 
Tlcted  of  the  crime  of  libel  and  prosecQtea 
this  appeal  from  tbe  Judgment  and  sentence 
of  the  court  The  prosecnlion  was  based  on 
the  following  article  writtoi  by  the  appelant 
nnd  published  with  his  knowledge  and  con- 
sent In  a  newspaper,  of  which  one  Fitsmaur- 
ice  was  publisher  and  proprietor: 

"A  Notorious  Btodc  Bustler.  Oae,  B.  C 
Benbow  recently  made  a  savage  attack  on 
this  paper  through  the  columns  of  his  paper 
at  Dayton,  and  wrote  defamatory  letters  over 
the  state  to  Injure  our  business.  We  regret 
to  be  forced  In  self-defense  to  Inform  the 
public  of  the  unsaTory  reputation  said  Bra- 
bow  bad  at  one  time  in  Garfield  county.  It 
is  known  to  all  die  old  timers  that  stock  rus- 
tling became  so  liapant  at  one  time  In  this 
section  that  a  vigilance  committee  was  or- 
ganised to  break  It  up,  and  Mr.  Bmbow  was 
accused  of  being  a  ringleader  In  the  band  of 
rustlers.  Some  of  13iem  fled  the  country  and 
friends  intervened  to  save  Benbow,  as  he  was 
young  then.  It  Illy  becomes  him  to  assail  otb- 
^8,  with  his  past  record.  He  accused  Hon. 
J.  H.  Schtvely  of  robbing  an  Insurance  com- 
pany, and  asked  the  people  to  vote  against 
him  and  Sam  Nichols,  both  of  whom  led  their 
tickets,  owing  to  the  advocai^  of  them  by 
this  paper." 

At  the  trial  of  the  case  the  appellant  offer- 
ed to  prove :  "That  the  said  H.  C.  Benbow  at 
one  time  bad  an  unsavory  reputahon  in  said 
Garfield  county.  Th&t  it  Is  known  to  all 
the  old  timers  that  stock  rustling  became  so 
flagrant  at  one  time  In  this  section  that  a 
vigilance  committee  was  o^anlzed  to  break 
it  up,  and  said  Benbow  was  accused  of  being 


a  rln^eader  Is  flie  band  <^  mstlors.  That 
some  of  them  fled  the  country,  and  friends 
Intervened  to  save  Benbow,  as  ha  was  young 
then."  To  flils  oOer  tba  reqwndent  objected, 
and  the  objection  was  sustained,  for  the  rea- 
son that  the  puUlcatitm  complained  of  did 
not  diarge  the  prosecuting  witness,  Benbow, 
with  a  crime  punishable  by  fine  or  imprison- 
ment under  the  law  of  this  etatft  The  rul- 
ing of  the  court  excluding  the  proffered  tes- 
timony Is  the  basis  of  the  principal  assign- 
ment of  wror  on  this  appeal.  The  reqmndent 
contends  that  the  ruling  of  the  court  below 
should  be  sustained  for  the  following  reasons: 
First,  because  the  offer  of  proof  did  not  ex- 
tend to  all  the  libdons  mat^  contained  In 
the  publication;  second,  because  the  offer  was 
not  preceded  by  proof  diat  the  publlcatiffia 
was  made  with  good  motives  and  for  Justi- 
fiable ends;  and,  third,  because  it  was  Incum- 
bent on  the  appellant  to  prove  not  only  that 
the  prosecuting  witness  had  been  accused  of 
being  a  ringleader  In  a  band  of  stodc  rustlers, 
but  that  he  was  such  In  fact  Doubtless  the 
offer  was  not  complete  in  Itself,  and  was  not 
broad  enough  to  constitute  a  defense  to  tbe 
charge;  but  It  would  be  unfair  to  the  accused 
to  sustain  the  ruling  o£  the  court  below  on 
that  ground.  Had  the  court  sustained  the 
objection  on  any  at  the  grounds  now  suggest- 
ed by  the  respondent,  the  app^ant  might 
have  conformed  to  flie  ruling  (rf  the  court 
modifying  or  changing  his  offer;  but,  when 
the  court  rejected  the  proffered  testimony  <m 
the  broad  ground  that  the  prosecuting  witness 
was  not  charged  wlUt  a  crime  punishable  by 
a  fine  or  Imprisonment  under  the  law,  any 
change  In  the  form  of  the  offer  would  be 
unavailing.  We  therefore  deem  it  our  duty 
to  determine  tbe  correctness  of  the  ruling 
complained  of  on  tbe  ground  on  whidi  it  was 
based  in  ttie  court  below. 

Whatever  dlfferoices  of  opinion  may  have 
heretofore  existed,  it  Is  now  very  generally 
conceded  that  the  truth  of  the  libelous  charge 
was  no  defense  to  a  criminal  prosecution  at 
common  law.  18  Am.  &  Eng.  Bncy.  of  Law 
(2d  Ed.)  p.  1068;  25  Gyc.  673;  4  Blackstone. 
Commentaries,  150;  2  Wharton,  Criminal  Law 
(10th  Ed.)  6  164S.  And  tbe  common  law  pre- 
vails in  this  state  except  as  modified  by 
stetute.  Section  6945,  Ballfnger's  Ann.  Codes 
&  St  (Pierce's  Code,  %  1857),  provides  as 
follows:  "In  prosecutions  for  libel,  the  truth 
thereof  may  be  given  In  evidence  to  the  Jury, 
and  If  it  appear  to  them  that  the  matter 
charged  as  libelous  was  a  crime  punishable 
by  flue  or  Imprisonment,  and  was  true,  and 
that  the  same  was  published  with  good  mo- 
tives and  Justifiable  ends  the  defendant  shall 
be  acquitted."  This  section  is  not  mtlr^y 
free  from  ambiguity.  It  might  be  Inferred 
from  the  first  part  of  the  section  that  the 
truth  of  the  libelous  charge  may  always  be 
given  In  evidence;  but  the  latter  part  shows 
very  clearly  that  the  truth  of  the  charge  la 
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only  HTa  liable  u  a  defense  where  the  matter 
charsed  aa  libelous  was  a  crime  pnnlabaUA 
l)y  fine  or  ImpiiaoiuneDt,  and  the  aame  waa 
true,  and  was  published  with  good  motives 
and  for  Jnstlflable  ends. 

'Bia  law  of  libel  underwent  many  radical 
cliaogea  In  the  early  part  of  the  nineteenth 
centmy.  Borne  at  the  earllw  atate  Oonatltn- 
ttona  proTlded  that  In  all  proaecntlona  for 
UbA  the  troth  might  be  given  In  evldmoe, 
and)  If  It  aiveared  that  the  matter  chained 
as  Bbdona  waa  trae  and  was  published  with 
good  motives  and  for  joatiflable  ends,  the  de- 
ftndant  ahonld  be  acqnitted.  Others  limited 
Uie  right  to  prove  the  truth  of  the  charge  to 
proBecntkms  for  publications  respecting  the 
oflklal  conduct  ta  men  in  pabllc  capacity,  or 
the  qualification  of  those  who  were  candi- 
dates tot  the  aufltages  of  the  pet^e,  or 
where  the  matter  pntdlshed  waa  proper  for 
pabllc  Informatlw.  A  reference  to  many  ot 
theM  constitutional  prorlslons  will  be  found 
tn  the  note  to  People  t.  Oroawell,  8  Sdtam. 
Caa.  (N.  T.)  337.  Our  attmtton  has  not  been 
directed  to  any  constitutional  or  statutory 
provialon  like  the  above;  but  It  seems  dear 
to  us  that  the  right  to  give  evidence  of  tiie 
truth  at  a  llbeiona  charge  is  limited  to  cases 
where  the  charge  waa  a  crime  punlshaUe  by 
fine  or  imprlsonmoit  and  It  la  conceded  that 
the  case  at  bar  does  not  fall  within  that 
daaa.  ' 

Gounael  for  appellant  Ingenloualy  argue  that 
our  statute  defines  libel  as  "Qie  defamation 
of  a  person  made  public."  etc.  Balllnger's 
Asm.  Codes  A  St  f  7087  (Pierce's  Code.  I 
1898),  and  that  "defamation"  la  d^ed  as 
"a  false  publication  calculated  to  bring  the 
person  dtfamed  Into  disrepute."  The  word 
"deftmatlon,''  as  here  used,  does  not  necee- 
■arlly  Imply  that  the  defamatory  words  are 
false.  Onr  statutoiy  definition  of  "libel'*  la 
■Imply  dedaratoty  of  the  common  law.  Black- 
atone  defines  Ubda  as  "malicious  defamations 
of  any  person,  and  especially  a  magistrate, 
made  public  by  ^ther  printing,  writings,  signs, 
or  pictures,  in  order  to  provoke  him  to  wrath 
or  expose  him  to  public  bate,  contempt,  and 
ridicule.**  4  Blackston^  Com.  p.  100.  The 
same  author  says  that  the  troth  la  no  de- 
fense to  a  charge  of  this  kind,  so  that  If 
counsel  for  appellant  are  correct  we  have  ttxe 
anomaly  that  libel  ia  a  false  charge;  but 
the  proBecntion  is  not  required  to  prove  its 
falsity,  and  the  defense  is  not  permitted  to 
prove  Its  tnith.  Since  this  case  arose,  the 
libel  law  has  been  changed  by  the  new  Critn- 
Inal  Code,  and  the  question  now  presented 
will  perhaps  not  arise  again,  so  that  a  fur- 
ther discussion  would  be  unprofitable. 

We  will  add,  in  conclusion,  however,  that 
we  can  conceive  of  no  Justlflcatlon  for  the 
pobUcatlon  of  such  an  article  under  the  cir- 
cumstances disclosed  by  the  record.  As  said 
by  a  learned  writer  on  crbnloal  law:  "It  is 
tiie  interest  of  the  community  that  old  ot- 


fenses  in  most  caaea  should  be  fo^tten. 
There  are  few  men,  no  matter  how  valuable 
their  servlOeiik  ultimately  to  society,  who  mig^it 
not  have  been  ruined,  If  at  the  tuniing  points 
of  th^  lives  thay  had  been  visited  by  the 
publication  of  youthful  wrongs  done  by  them. 
Hence  he  who  malldously  explores  the  past 
life  of  an  Intended  victim,  with  the  purpose 
of  crushing  him  bringing  to  public  notice 
some  act  ot  sham^  Icmg  past,  it  may  be  long 
repoited  of  and  condoud,  may  deawve  a 
severer  punishment  than  one  who  inventa  a 
false  Charge,  easily  dlqnoved.  In  the  former 
caaS)  the  injury  Infiicted  by  tlie  libeler  la  far 
more  destructive  than  in  the  latter.  Bvm 
should  the  troth,  under  the  statutes,  be  ad- 
mlaslble,  yet,  unless  on  public  grounds  it  ought 
to  have  been  published,  it  la  no  defenses  And 
when  the  statutory  ctmditlon  is  that  the  pid>- 
llcation  be  with  good  motlTea  and  for  good 
tttda,  if  these  requlMtes  be  not  ahown,  Uie 
truth  should  be  raJected."  Whartmt'a  Grint 
inal  Law  <9th  Ed.)  1 

The  Judgment  of  the  court  below  la  at* 
firmed. 

DUNBAB,  PABKBB,  MOU29T,  and  CBOW. 
J  J.i  cmcnr. 


BRICKSON  V.  GREAT  NORTHERN  RY.  CO. 
(Suprtme  Court  of  Washington.   March  1, 

mo.) 

1.  Belbass  (S  67*>— Febsonal  IimniES— Ev- 
idence. 

In  an  action  against  s  railroad  company 
for  damages  for  personal  InJurlfls,  evidence  keU 
to  show  the  making  by  plamtiff  of  a  release  of 

any  claim  against  the  company. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  ||  10&-106;  Dec.  Dig.  |  57.*] 

2.  BXLEABC  (I  84*)— OPEBAnOH  AVD  BmOT. 

A  valid  release  of  a  servaatfs  claim  eaalDSt 
his  employer  for  Injuries  leoetved  waa  a  bar  to 
an  action  therefor. 


[Ed.  Note.— For  otiisr 
Dig.  f  34.*] 


oaass,  see  Belwse,  Dee. 


Department  1.  Appeal  from  Snperior 
Court,  SptAane  OoiOity;  Henry  L.  Kennan, 

Judge. 

Action  by  Charles  W.  Brickson  against  the 
Great  Northern  Railway  Company.  From 
a  judgment  for  plaintlflf,  defendant  appeals. 
Reversed  and  remanded,  with  dlrectiona  to 
dismiss. 

F.  T.  Brown,  I*.  F,  Chester,  J.  J.  Levin, 
and  B.  M.  Oarr,  fOr  appellant  Flummer  & 
Latlmw»  for  reqpondent 

MORRIS,  J.  Respondent  brought'  this  ac- 
tion to  recover  for  Injuries  sustained  In  fall- 
ing or  being  thrown  from  one  of  appellant's 
trains  upon  which  he  was  acting  as  brake- 
man;  the  negligence  alleged  being  excessive 
speed  of  the  train  and  poor  trad:  and  road- 
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bed  Appellant  denied  neglig^ce  and,  among 
other  affirmative  defenses,  pleaded  a  foil  set- 
tlement and  release  npon  the  payment  of 
$225.  Respondent  admitted  receiving  snch 
sum  from  the  company,  but  denied  that  It 
was  given  him  In  any  release  or  settlement  of 
his  claim  against  the  company,  and  averred 
It  was  a  volnntary  payment  by  tbe  compa- 
ny, given  as  a  donation  because  of  his  loss 
of  time  and  a  friendly  feeling  toward  him, 
and  because  It  was  desired  to  retain  his 
good  will  and  to  have  him  enter  Its  employ- 
ment upon  his  recovery.  At  the  conclu- 
sion of  the  evidence,  the  appellant  chal- 
lenged Its  sufficiency  to  sustain  a  verdict^ 
which  motion  being  denied,  the  case  was  sub- 
mitted to  the  Jury,  and  a  verdict  was  returned 
in  favor  of  respondent  In  the  sum  of  fl,250. 
Appellant  then  moved  for  judgment  non  ob- 
stante veredicto,  which  was  denied,  and  it 
then  appealed;  the  questions  presented  here 
being  tbe  correctness  of  the  court's  ruling 
upon  these  two  motions.  - 

In  determining  these  questions,  the  only 
thing  that  need  be  considered  Is  the  alleged 
settlement  and  release.  The  Injury  happened 
Jnne  14,  1007,  at  or  near  Shelby,  Mont.  Re- 
spondent was  taken  to  Wbitefish,  where  he 
was  placed  in  a  hospital  and  given  medical 
aid  and  attention.  On  July  19tfa,  respond- 
ent says,  he  was  called  on  by  Mr.  Blssell,  the 
goieral  claim  agent  of  the  company,  who  told 
him  that  he  had  talked  with  the  doctor  con- 
cerning his  condition  and  learned  that  he  was 
all  right,  that  he  had  no  claim  against  the 
company,  but  that  the  company  "always 
treat  the  boys  all  right,  and  I  will  give  you 
as  a  donation  ¥225":  that  Blssell  wrote  a 
check  for  that  amount,  which  he  Indorsed, 
and  Blssell  then  left  the  room  and  soon  re- 
turned with  $225,  which  he  gave  to  respond- 
ent, and,  saying  he  would  have  "to  have  some- 
thing to  show  what  be  had  d<me  with  the 
money,"  he  produced  some  papers  and  re- 
quested respondent  to  sign  them ;  that  the  pa- 
pers were  folded  up,  but  there  was  nothing 
on  them;  that  the  paper  signed  by  rrapond- 
ent  was  a  blank;  and  that  at  the  time  no  one 
was  present  except  his  wife,  Bissell,  and  him- 
self. The  facts,  as  disclosed  and  conclusive- 
ly shown  in  the  record,  make  It  appear  that 
respondent  was  very  forgetful  in  giving  the 
above  testimony.  The  paper  identified  by 
reqtoudent  as  like  the  "folded  paper"  shown 
blm  by  Bissell,  folded  In  such  a  way  as  to 
show  only  lines  for  witnesses  and  signature. 
Is  a  regulation  "release  of  damages"  form  of 
the  appellant  company,  and  as  identified  by 
roqrandent  nothing  could  be  seen  thereon  ex- 
cept four  blank  lines;  while  the  release  In 
the  record  to  which  respondent  attached  his 
signature  Is  a  thin  sheet  of  typewriting  paper 
that  cannot  be  folded  in  the  manner  described 
by  respondent.  Neither  could  It,  on  account 
of  Its  thlnnras,  be  folded  In  any  manner  but 
what  it  would  disclose  that  It  contained  mat- 
ter written  thereon  by  a  typewriter;  and  Just 
above  the  line  of  signature,  plainly  showing 


if  folded  as  respondrat  describes,  are  the 
words,  "I  have  read  the  above  release  and 
fully  understand  the  same."  This  paper  as 
now  In  the  record  is  still  apparently  folded  In 
its  original  creases,  and  as  so  folded  is  at 
variance  with  the  testimony  of  respondent. 
It  bears  date  on  the  20th  of  July,  and  Is  in 
effect  a  full  settlement  and  release  of  all 
damages  and  claim  for  damages  growing  out 
of  the  injury.  It  is  witnessed  by  Edward  Ten- 
ner, traveling  claim  agent  of  appellant,  who 
testifies  he  was  the  one  who  effected  the  set- 
tlement; that  on  the  20th,  harlng  been  in- 
formed of  the  amount  agreed  upon  between 
Blssell  and  respondent,  he  prepared  the  re- 
lease iQKm  a  typewriter.  In  duplicate,  audi, 
taking  the  release  and  a  draft  upon  the  treaa* 
urer  of  the  company  In  the  sum  of  $2!^  be 
went  to  the  hosi^tal,  called  Dr.  Lees  and  Mrs. 
Bryant,  a  nurse,  Into  respondent's  room,  tell- 
ing tbem  the  purpose  tar  which  he  ms  ther^ 
and  read  the  release  to  Erlckson;  that  he 
ttien  placed  the  release,  the  receipt,  and  the 
draft  open  upon  a  stand  In  front  of  BrldESw; 
that  Erlckson  himself  read  fhem  and  then 
signed  diem  with  a  fountain  pen  procured 
from  Dr.  Lees;  that  Dr.  Lees,  Mrs.  Bryant, 
and  himself  then  signed  as  witnesses;  and 
that  he  ttea  paid  Ericluon  the  $225  in  cash. 
In  all  this  he  Is  corroborated  by  Dr.  Lees 
and  by  Mrs.  Bryant,  except  dat  Mrs.  Bryant 
is  not  positive  as  to  hearing  the  papers  read. 
The  receipt  signed  by  Erlckson  could  not  be 
folded  as  indicated  by  Erlckson  in  his  testi- 
mony ;  It  being  upon  a  heavy  piece  of  paper, 
stUl  showlDg  the  original  fold.  The  draft  In- 
dorsed by  respondent  Is  also  in  the  record, 
and  is  signed  by  Tenner,  not  by  Blssell. 
On  August  11th  respondent  wrote  a  letter 
to  Blssell  in  which  he  refers  to  this  set- 
tlement: "When  you  were  at  Whlteflsh  and 
I  settled."  Again:  **I  trust  you  will  give  me 
time  until  well,  as  stated  In  settlement" 

Respondent  does  not  attack  the  setUem^t 
upon  the  ground  of  fraud,  or  that  he  was 
overreached,  or  advantage  was  taken  of  his 
physical  condition,  thus  raising  a  triable  is- 
sue for  the  Jury;  but  his  position  In  bis  plead- 
ing and  In  his  testimony  was  that  he  never 
did  make  any  settlement  or  sign  any  release. 
It  appears  that  in  this  be  was  mistaken;  that 
be  not  only  executed  a  full  release  and  set- 
tlement on  July  20tb.  but  in  subsequent  let- 
ters to  the  company,  asking  for  favors,  sets 
forth  the  settlement  and  release  as  a  rea- 
son why  the  favors  should  be  granted.  There 
is  other  substantiating  testimony  in  the  rec- 
ord which  we  do  not  care  to  take  time  or 
space  to  refer  to.  It  Is  sufficient  that  It  is 
conclusively  shown  that  the  release  and  set- 
tlement was  made,  and,  there  being  no  fraud 
or  other  nullifying  circumstance  shown,  It  is 
conclusive  of  the  cause  of  action  and  should 
bare  been  so  held  by  the  court  below  upon 
the  challenge  to  the  sufficiency  of  the  evi- 
dence, and  upon  the  motion  for  Judgment 

And,  for  such  error,  the  judgment  Is  re- 
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rersed,  and  cause  remanded,  with  Instrne- 

flmw  to  dlnulHi 

BUDKIN,  C.  and  CHADWICK  and 
GOSS,  JJ.,  concur.  FULLEBTON*  3^  con- 
con  In  the  result 


CURRT  T.  WILSON  et  aL 

WILSON  et  al.  CDBRT. 

(Sopreme  Court  of  Wasblngtoo.   Marcli  1, 
1910.) 

1.  Appeal  Ann  Bbbob  ({  1099*)— Review— 
Determination  on  Pbiob  Appeal, 

The  determination  of  the  validity  of  a  mort* 
nge  on  a  prior  appeal  ooutitntes  the  law  of 
ue  caae. 

[Ed.  Note. — For  other  cases,  eee  Appeal  and 
Error,  Cent  TOg.  H  4370-4S79;  De&  Dig.  | 
1099»] 

2l  StJBBooATioN  ({  23*)— Ouzm  AsAnrn  Iir- 

aANB  Pbbsom. 

Where,  at  the  time  a  msrried  woman  was 
adjudged  insane,  there  was  no  lawful  demand 
against  her,  or  an;  equitable  Hen  on  the  real 
estate  in  controversy  in  which  she  was  entitled 
to  a  coDunonity  interest,  a  mortgagee  holding  a 
mortgage  on  the  property,  subsequently  exe 
cuted  by  her  husband  acting  in  his  individnRl 
caiMcity  and  as  her  guardian,  was  not  entitled 
to  subrogation  on  the  theory  that  the  money 
advanced  was  used  to  pay  existing  claims 
against  the  laud. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  «  60-66;  Dec  Dig.  S  2a*] 

8.  Husband  and  Witb  (J  252*)— Pbopebtt 

Aoquibed  dubino  Mabeiaoe— *  Coutonitt 

Pbopebtt." 

Ballinger's  Ann.  Codes  ft  St.  SI  4488-4490 
(Pierce's  Cklde,  Si  8875,  8867,  8876),  providing 
that  land  acquired  during  marriage  otherwise 
than  by  gift,  beqnest,  devise,  or  descent  shall 
be  "community  projterty,"  was  applicable  to 
land  acquired  by  a  hnsHmd  from  the  federal 
government  under  the  federal  laws. 

[Ed.  Note.— For  other  cases,  see  Hcsbsnd  and 
Wife,  Cent  Dig.  S  895;  Dec  Dig.  |  252.* 

For  other  deSnitlone,  see  Words  and  Phrases, 
vol.  2.  pp.  1343,  1844;  vol.  8,  p.  7608.] 

4.  States  (|  4*)— Sotxixioirt  —  Bxghtb  or 
States. 

A  state  baa  an  inherent  rlAt  to  fix  the 
character  of  property  acquired  by  its  citixens 
and  the  terms  under  which  it  shall  be  held,  in- 
dependent of  the  federal  government. 

{SjA.  Note.— For  other  cases,  see  States,  Dec 
Dig.  J  4.*] 

5.  DlSUISSAL  AND  NONBUIT  (|  19*)— RlGHT  TO 

Dismiss— AmxMATivK  Belief. 

Complainant  was  not  entitled  to  diemtss  a 
suit  to  quiet  title  without  prejudice  after  defend- 
ants had  asserted  their  rights  in  the  property 
and  asked  affirmative  relief. 

[£3d.  Note.— For  other  cases,  see  Dismissal  and 
Nonsnit  Gent  Dig.  U  88-86;  Dec  Dig.  |  19.*] 

D^rtment  1.  Appeal  from  Superior 
Coart,  Skagit  Coun^;  Oea  A.  Joiner,  Judge. 

OonsoUdated  actlona  by  J.  Albert  Curry 
against  Richard  Wilson  and  others,  and  Au- 
gusta 8.  Wilson,  an  insane  pa«on.  by  Henry 
McLean,  her  guardian  ad  liteni,  and  oth^s, 
against  said  Carry.  Fr<Hn  a  Judgment  In 
taTor  of  misoD  and  others,  Aognsta  8.  WU- 
wott  nA  otbera  appeaL  AlBrmed. 


MllllOD  ft  Houser,  for  an>ellanti.  Hairy 
McLean  and  D.  G.  Wakefield,  for  xespond- 
ents. 

CHADWICK,  J.  This  case  has  been  bo- 
fore  tbla  court  (Carry  t.  Wilson,  45  Wash. 
18^  87  Pac.  106S),  to  wUch  refer«ice  may 
be  made  fOr  tbe  facts.  The  court  there  said: 
"We  cannot  under  the  record  properly  de* 
termtne  all  the  equities  between  the  par- 
ties." The  case  vas  sent  b«ck  f  or  tbo  as- 
certaimnent  of  such  eqnltable  claims  as 
might  exist  In  favor  of  Carry,  the  present 
appellant  The  Talldity  of  the  mortgage 
upon  irlilch  appellants  title  rests,  as  well 
as  the  snbsequent  foreclosure  proceeding, 
was  denied  In  the  ft>rmer  case,  and  although 
appellant  insists  that  he  has  been  denied  a 
ctmstitational  right  and  that  he  has  been, 
and  la  b^g.  deprived  of  his  property  with- 
out due  process  of  law,  the  validity  of  the 
mortgage  and  the  mortgage  foreclosure  was 
fully  considered  by  this  court  on  the  former 
appeal,  and  the  claim  of  the  appellant  that 
he  has  been  given  no  opportunity  to  be  heard 
on  these  aaestlona  finds  no  support  In  the 
record.  We  feel  bound  by  the  facta  as  found 
by  this  court,  as  well  as  by  Its  legal  concln- 
slons.  Therefore  the  only  question  for  the 
trial  court  to  determine  was  the  items  and 
amounts  legally  and  equitably  chargeable 
against  the  property. 

Under  the  theory  that  he  Is  being  depriv- 
ed of  his  property  without  due  process  of 
law,  appellant  seeks  to  open  up  the  main 
question  decided  In  the  former  opinion,  and 
seems  to  make  the  furtber  point  In  bis  brief 
that  a  part,  if  not  all,  of  the  amount  repre- 
sented by  the  original  mortgage,  was  an  ex- 
isting equity  against  the  laud  at  the  time 
the  mortgage  was  given,  and  should  for  that 
reason  be  allowed.  If  this  were  true,  ap- 
pellant would,  no  doubt,  have  a  right  of 
subrogation;  but  here  again  we  are  met  by 
the  fact  that;  at  the  lime  Mra.  Wilson  was 
adjudged  Insane,  there  was  no  lawful  de- 
mand against  her  or  any  equitable  lien  upon 
the  properly.  Hence  there  can  be  no  sub- 
rogation. To  meet  the  issues  within  the  rule 
of  onr  former  decision,  appellant  filed  in 
obedience  to  an  order  of  the  trial  court,  a 
bill  of  partlcnlars,  in  which  the  payment  of 
taxes  ronnlng  over  a  period  of  10  years  was 
claimed.  It  was  also  set  up  that:  "(2) 
Ptaintiff  elaiiM  that  the  tnonev  which  too* 
advanoed  by  /.  A.  Oloud  to  Richard  WiUon 
wa$  uted  by  $aid  Wilton  for  the  purpose  c' 
paving  off  valid  lient  and  obligationt  then 
ewittitnf  offaiMt  taid  real  e$tate,  and  for  the 
purpose  of  keeping,  maintaining,  and  sup- 
porting the  family  of  said  Wilson,  and  that 
plaintiUS  is  unable  to  give  a  more  particular 
or  spedflc  bill  of  particulars  of  said  moneys, 
for  the  reasra  that  all  of  the  facts  and  data 
are  peculiarly  within  the  knowledge  ot  the 
defendants,  and  espedally  of  d^endantBlch- 
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ard  WllBon.  (8)  That  the  money*  loaned  by 
■aid  Glond  to  aaid  Richard  Wilson,  as  said 
snardian*  were  used  for  the  purpose  of  clear- 
ing, tancing,  and  otherwise  improving  said 
real  estate,  the  facts  of  which  are  peculiarly 
-within  tbo  knowledge  of  the  defendants,  and 
especially  of  defendant  Richard  Wilson.  (4) 
That  idalntltf  dalma  that  a  large  amount  of 
the  mon^  ptid  by  said  Glond  to  said  Rich- 
ard  Wilson  -wsa  used  for  aald  Richard  Wil- 
son In  tlie  paym»t  of  debts  and  oUigationB 
incnrred  In  the  care,  keeping,  and  support 
of  the  minor  cblldrffli  of  said  Richard  Wilson 
and  wife,  and  for  which  the  properly  of  said 
Richard  Wilson  and  wife  were  liable"— all 
of  which  was  artrlcken  by  the  court  except 
the  part  which  we  have  Italicised.  We  learn 
from  the  briefa  that  appellant  offered  to  file 
an  amended  pleading,  setting  up  the  Items 
InsCTted  In  the  bUl.  This  offer  wbm  denied 
by  the  court  The  proffered  pleading  la  not 
In  the  record;  but,  assuming  for  the  pnr- 
posOH  €t  the  argument  that  It  goM  &o  fur- 
ther than  tbe  bill  of  partlctilars,  we 
discuss  tte  ease  as  If  it  were  before  us.  The 
bill  of  particulars  claimed  that  tiie  money 
advanced  by  Cloud  at  the  time  the  first 
mortgage  was  given  was  to  pay  off  valid 
aod  subsisting  liens  a^lnst  the  property. 
This  question  was  therefore  before  the  court 
under  the  former  decision,  and  testlnumy 
might  have  been  taken  oa  this  Issne,  but  It 
does  not  appear  that  any  was  offered  at  the 
trifd.  Tbe  conclusion  ia  Inevitably  forced 
that  the  equities  In  Uiis  regard  are  tbe  same 
as  those  asserted  at  the  former  trial,  and 
that  tbe  Hodlug  of  this  court,  that  the  es> 
tato  of  Angnsta  Wilson  was  in  no  way  In- 
debted at  the  time  of  her  commitment  to 
tbe  asylum,  was  correct  The  trial  court 
made  the  following  findings:  "From  the  evi- 
dence adduced  and  from  tbe  stlpnlatlonB  of 
counsel  made  In  open  court,  the  court  makes 
the  following  findings  of  fact:  That  all  ques- 
tions  save  and  except  those  Involving  the 
validity  of  the  mortgage  and  tbe  foreclosure 
proceedings  are  now  tried  by  this  court 
and  that  the  amount  of  taxes  paid  by  said 
J.  Albert  Curry  and  his  grantors,  and  the 
amount  of  improvements  and  betterments  and 
all  claims  of  said  J.  Albert  Curry  and  his 
grantors,  equal  tbe  amount  of  the  rents  and 
profits,  and  that  all  claims  of  said  parties 
equalize  each  other,  and  that  there  is  noth- 
ing due  from  either  party  to  the  other  for 
or  on  account  of  the  possession  of  the  prop- 
erty involved  herein.  To  which  finding  both 
parties  consent  and  waive  all  exceptions. 
That  the  amount  of  damage  sustained  by 
said  Richard  Wilson  and  Augusta  8.  Wilson, 
by  reason  of  the  possession  of  said  property 
by  said  J.  Albert  Curry  and  bis  grantors, 
equals  the  amount  of  taxes,  tmprovemffiits, 
and  betterments  paid  and  made  by  said  J. 
Albert  Curry  and  bis  grantors,  and  that 
there  la  nothing  due  from  either  party  to  tbe 
other.**    We  think  these  findings  are  ana- 


talned  by  the  record  and  dispose  of  this 
feature  of  the  case. 

The  point  iB  made  that  tbe  court  erred  In 
refusing  to  wter  a  personal  Judgment  against 
Richard  Wilson.  Tttere  la  nothing  In  the 
record  diowlng  a  right  to  such  Judgment 
^nie  pri^r  of  all  the  aKWlIant^a  pleadings 
la  for  a  decree  quieting  his  tltl^  and  tbe 
decree  of  tbe  court  Is  within  the  lasnea. 

Appellaut  In  fnrtherance  of  hla  demands, 
raises  a  new  question  <m  tbla  appeal.  He 
says:  "Tbe  reonds  show  tlut  Richard  Wil- 
son acquired  title  to  the  land  in  qneatlon  by 
patent  from  the  United  States  govemmait 
by  virtue  of  the  pre-emption  laws,  and  tt  is 
onr  contention  that  the  title  jtassed  frrai 
the  United  States  to  Richard  Wl|8on  with- 
out  any  restrictions;  in  other  words,  that 
the  state  has  no  authorltr  to  say  •mhat  kind 
of  title  the  husband  gets  ftom  the  govern- 
mant  and,  when  the  government  gave  a 
patent  of  the  land  to  Richard  Wilson,  the 
state  authorities  have  no  power  to  say  that 
this  land  belongs  to  other  tlian  the  patentee. 
See  McCune  v.  Essig,  19&  U.  8.  382  [26  Sup. 
Ct  78]  60  li.  Ed.  237."  The  case  of  McCune 
V.  E^Blg  and  all  kindred  cases  go  no  further 
than  to  hold  that  a  surviving  spouse,  who 
compiles  with  the  federal  statute  and  makes 
proof  under  It  takes  title  In  his  or  her  own 
r^ht;  that  the  state  cannot  overcome  the 
terms  and  Intendments  of  the  federal  law 
by  enacting  a  rule  of  descent  or  of  prop- 
erty Inconsistent  therewith.  But  here  wo 
have  an  entirely  different  question.  The  ti- 
tle passed  in  the  lifetime  of  the  husband  and 
wife.  The  land  was  not  acquired  by  gift, 
bequest  devise,  or  descent  and  was  there* 
fore  community  property  under  the  stetate. 
Ballinger*s  Ann.  Codes  &  St.  4488-4490 
(Plertx's  Code,  S{  SS75,  3867,  3876).  It  was 
so  held  in  Kromer  v.  Friday,  10  Wash.  621» 
39  Pac.  229,  32  L.  B.  A.  671,  and  to  the  ecc- 
tent  of  this  boldlng  that  decision  has  never 
be«i  doubted  or  denied.  See  Cunningham 
T.  Enitz,  41  Wash.  190,  88  Pac.  109^  7  R. 
A.  (N.  8.)  967.  rche  right  of  the  state  to  fix 
the  character  of  property  acquired  by  its 
cltlzon  and  the  terma  nndn  whldi  it  ahaU 
be  hdden  Is  a  rlfl^t  of  sovertignty,  and  wl 
matter  In  which  the  Congress  of  the  United. 
States  can  have  no  concern.  Krleg  v.  Lew- 
Is,  105  Pac;  ti8;  D^cey  t.  Commercial 
Trust  Cow,  51  Wash.  64%  90  Pac.  674;  WU- 
cox  V.  Jordan,  IS  Pet  496»  10  U  Ed.  aS4. 

Appellant  also  assigns  as  error  tbe  fact 
that  the  court  denied  the  right  to  dlsmlaai 
his  action  without  prejudice.  Beference  to 
the  former  decision  will  show  that  the  caso 
was  b^n  by  appellant  to  quiet  title.  An- 
other was  begun  by  respondents  to  assert: 
their  rights  In  the  properly.  These  cas^s 
were  consolidated.  So  long  as  any  one  wa.a 
before  the  court  asking  affirmative  relief.  It. 
was  no  abuse  of  discretion  tor  the  court  •tx> 
deny  the  motion. 
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rindliic  no  «Erar  In  tito  reeotd,  die  Jadff* 
mt  Is  •fflrmed. 

BUDEIN,  a  and  FULLBBTOM,  SfOB- 
Bia^  and  GOBB^  JJ^  concur. 


SANPBRB  et  az.  T.  SANFAIB  et  al. 

(Sapreme  Coart  of  WukinKton.   March  2, 
19ia) 

I  DESDS  211*>— VaUDITT— ABfiBNT  OV  PAB- 
TUB. 

Evidence  \eld  to  ibow  that  a  deed,  execut- 
ed in  coiuideratioD  of  the  araDtee  giving  to  the 
prutor  a  lease  of  the  land  for  life,  was  executed 
br  tbe  cimntor  without  nndetttanding  the  tniia- 
ardm,  jnatUjrliic  the  Mttfns  aalde  of  ths  eon- 
njuoe. 

[EL  Note^For  other  caaea  see  Deedi,  Cent 
Diy.  n  637-«S ;  Dec.  Wg.  |  211.«]^ 

i  WrnrassES  (|  219*>— Pbivileqed  Coinrniri- 
CATTo^B— Waives  or  Pbivileoe. 

Where  a  clioit  teitiSes  aj  to  what  occurred 
Htwcen  bimeelf  and  his  attorney,  the  attorney 
uy  testify,  for  the  transaction  is  do  lunger 
pnvileged. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Ont  Dig.  f  782;  Dee.  Dig;  i  219.*] 

I  EVTDENCB  a  471*)— CONCLTJBIOir  OF  WlT- 

nss. 

A  qoefltioa,  uked  an  attorney  testifying  as 
I  vitness.  whether  he  explained  the  nature  of  a 
triDsaetion  in  controversy  is  properly  ezdaded 
H  calUns  for  the  ctmclnslon  of  a  witness. 
„[B1  Note.-^or  other  cases,  see  Evidence, 
Cat  Die  H  214&-21S6:  DeT Dig.  i  471.*] 

4  WiTNXaSCS    (I  245*)— BviDBNCK-^ADiaSBI- 
BUJTT. 

It  is  not  enw  to  exclude  a  question  in  ef- 
fprt  alnady  answered. 

^fEd.  Note.- For  other  caaes,  see  WitneBses, 
Ceac  Dig.  f  827;  Dec  Dig.  $  248.*] 

5.  Appbai.  awd  Ebbob  (I  1067*)  —  HABUi.EBa 
EsBoa  —  Ebboreous  ExcLunoir  or  Evi- 

0»CK. 

Where,  fn  a  snit  to  set  aside  a  deed  execut- 
M  ia  consideratiDn  of  the  grantee  giving  tbe 
mntor  a  lease  on  the  land  for  life,  the  rrantor 
nowed  that  he  did  not  understand  the  effect  of 
w  tiansactlon,  and  that  he  understood  that 
UK  arrangement  had  the  ssme  effect  as  a  will 
vfeieh  coald  be  destroyed  at  his  pleasure,  and 
IS  attorney  testified  to  what  he  said  to  the 
rutor  at  the  time  of  the  execution  of  the  deed, 

tiie  grantor's  apparent  understanding,  the 
^mn;  if  any,  in  sustaining  objections  to  gues- 
pMtt  a^ed  the  attorney's  partner  as  to  whether 
K  cx^ained  the  nature  of  the  transaction  so 

It  was  understood  1^  all  was  not  ceversi- 

M. 

IBl  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  ||  41M-4190;  Dea  Dig.  | 
KOT,*] 

Depattnent  1  Ajveal  from  Snp^Ior  Ooart, 
Kerens  Coimlj ;  D.  H.  Carey,  Jnd^ 

AeOaa  David  Sanpere  and  wife  against 
Walter  B.  Sai^lr  and  another.  From  a 
jadgawDt  for  plalntUb,  defendants  appeal. 
Afinned. 

Baldwin  dc  Webb  and  Jess^h  A  Orinstead, 
far  appcUftnta.  H.  Q.  Klrfcpatrlclc  and  Mer- 
iftt,  OnnUd  &  Iferrittt  for  rcqtoDdentB. 


HOBBIS,  J.  In  tUs  action  the  teipond- 
OLti  Bonsht  to  Bet  aside  curtala  deeds  and 
leases  ezecated  March  1%  1806,  apon  the 
gronnd  of  lack  of  consideration,  fraod,  and 
no  compr^enslon  of  tbe  nature  and  character 
of  the  transactionB.  Issue  beli«  Joined,  trial 
was  had,  and  upon  the  eatrj  of  Jadgmmt  In 
plaintiffs'  behalf,  the  case  Is  broaght  here. 

The  main  error  assigned  is  Insufficiency  of 
the  evidence  to  sustain  the  fludlugs.  We  can- 
not go  into  tbe  record  at  length  and  recite 
the  testimony  given  upon  the  questions  in- 
volved, but  will  set  out  the  main  facts.  The 
respondents  were  French  Canadians,  and 
owned  320  acres  of  land  In  Stevens  county. 
David  Sanpere  was  70  years  of  age  and  bis 
wife  some  years  younger.  They  were  uned- 
ucated, unable  to  read  or  write  the  English 
language,  could  not  write  their  names,  and 
had  little  comivehension  or  conception  of 
trauBBCtlons  of  the  character  here  involved. 
The  wife,  although  she  bad  lived  over  40 
years  in  Stevens  county  upon  the  property  in 
question,  knew  but  little  of  our  language,  or 
the  use  and  meaning  of  words.  She  refers  to 
such  lack  of  understanding,  and  says:  "You 
see  I  never  talk  English  before.  I  start  on- 
ly three  or  four  years  ago  to  talk  English. 
I  always  talk  French."  The  testimony  of 
both  of  these  old  people  shows  they  did  not 
know  or  appreciate  the  difference  between 
wills,  deeds,  and  leases,  all  of  which  are  in- 
volved In  this  controversy.  Referring  to  a 
lease  given  to  appellants  for  10  years,  she 
says:  "He  make  np  some — what  you  call 
them?  Some  kind  of  paper  for  five  years' 
work  the  ranch."  Tbe  appellants  are  neph- 
ews of  David  Sanpere,  and  had  only  known 
their  uncle  for  a  short  time;  Guy  Sanpalr 
having  met  respondents  in  1005,  and  Walter 
in  1907.  They  lived  with  tbelr  uncle  during 
the  winter  of  1907  and  tbe  spring  of  1008. 
and  during  that  time  the  old  people  seem  to 
have  become  fond  of  them,  to  have  placed 
much  confidence  in  them,  and  had  frequent 
conversations  with  them  in  regard  to  leaving 
some  of  their  property  to  them.  David  San- 
pere testifies  that  tbe  boys  would  frequently 
ask  him  to  make  a  will,  especially  Ouy,  who 
was  very  solicitous  In  this  regard.  Finally, 
In  March,  1908,  tbe  old  people  seemed  to  have 
made  np  their  minds  to  make  a  will,  and  di- 
vide their  prop^ty  between  tbe  two  boys  and 
their  daughter,  a  Mrs.  Welty,  each  to  re- 
ceive one-third.  In  addition,  they  agreed  to 
give  appellants  a  lease  upon  the  ranch  for 
10  years.  This  lease  was  drawn  up  and  ex- 
ecuted March  14th  and  at  the  same  time  tbe 
attorney  who  drew  the  same  was  given  In- 
structions to  prepare  wills  by  which  each  of 
tbe  boys  would  receive  one-tblrd  of  the  prop- 
erty. On  March  IStb  Mrs.  Sanpere  and  Guy 
started  for  Kettle  Falls  to  complete  tbe  exe- 
cution of  tbe  wills,  leaving  Mr,  Sanpere  and 
Walter  to  follow  later  on  in  the  day.  When 
Mrs.  Sanpere  reached  Kettle  Falls,  she  ob- 
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jected  to  the  dlrlslon  under  wbldi  lier  dai^i- 
ter  would  011I7  receive  one-^lrd  of  the  prop- 
ert7,  and  announced  ber  intoitlon  of  giving 
one  half  of  the  property  to  the  daughter  and 
the  other  half  to  Quj  and  Waltw.  The  at- 
torn^ Informed  them  that  tiie  wills  coald 
not  be  changed  that  day.  but  the  same  pur^ 
pose  would  be  etFected  by  giving  deeds  to  the 
daughter  and  the  boye,  and  taking  back  life 
leasffl,  and  Gay  was  sent  back  to  the  ranch 
for  the  daughter  and  a  description  of  the 
property.  When  the  old  gentleman  arrived, 
he  was  informed  of  the  new  arrai^ement, 
and,  upon  his  understanding  that  It  would 
have  the  same  eflTect  as  the  making  of  wills, 
he  consented  to  the  new  plan.  The  main 
controversy  arises  over  what  occurred  In  the 
attorney's  office.  The  respondraitB  say  they 
thought  the  new  arrangonent  was  the  same 
as  the  old ;  that  they  could  still  retain  pos- 
session and  control  over  the  property.  It 
was  their  und^tanding  that  It  was  another 
way  of  making  a  will,  and  to  use  the  lan- 
guage of  the  record,  the  old  gentlonan 
thought:  "If  he  wanted  to  break  the  will,  he 
just  threw  It  In  the  flre;  he  didn't  mean  to 
give  it  for  all  time."  It  Is  also  testiaed  to 
that  they  were  informed  by  the  attorney  that 
they  could  still  sell  the  land  at  any  time  and 
put  the  money  In  the  bank.  There  can  be 
little  doubt  from  reading  the  record  that  the 
old  people  executed  these  deeds  and  leasee 
under  the  Intention  and  understanding  that 
they  were  making  a  testamentary  disposition 
of  their  property,  and  that  they  had  no  com- 
prehension of  the  true  character  of  the  situ- 
ation as  expressed  In  the  papers  they  execut- 
ed. There  can  be  little  doubt  that,  on  ac- 
count of  their  lack  of  knowledge  and  their 
poor  understanding  of  the  meaning  and  effect 
of  the  terms  employed  In  this  involved  trans- 
action, they  had  no  adequate  conception  of 
the  nature  and  consequence  of  their  act 
They  thought  they  were  executing  wills,  and 
as  soon  as  they  understood  the  real  nature  of 
the  transaction,  they  repudiated  It,  refused  to 
recognize  the  leases,  or  to  accept  a  division  of 
the  crop  upon  the  terms  set  forth  In  the 
lease.  They  neither  comprehended,  nor  we^e 
they  capable  of  comprehending,  the  nature 
and  consequffiice  of  their  act  They  would 
not  believe  the  daughter  when  she  attempted 
to  explain  It  to  them,  and  finally  came  to  a 
true  understanding  of  the  transaction  In  ac- 
cepting the  judgment  of  an  attorney  In  whose 
opinion  they  had  confidence.  No  citation  of 
authority  is  necessary  to  show  that  equity 
will  avoid  conv^ancee  executed  under  such 
circumstances,  as  they  lack  the  first  client 
of  an  enforceable  contract,  "the  meeting  of 
minds."  Appellants  complain  of  error  of  the 
court  in  not  permitting  the  attorneys  who 
drew  up  the  papers  to  testify  to  all  that  oc- 
curred in  their  presence,  upon  the  ground 
that  It  was  privileged.  If  the  record  sus- 
tained this  asslgmnait.  It  would  be  error,  u 


under  the  drcumstancet  thwe  wu  no  prir- 
11^  A  cUoit  cannot  teituy  to  what  oecor 
red  between  hlmstif  and  an  attorn^,  and 
th«i  prevent  the  attorney  from  giving  evi- 
dence upon  the  ground  of  privilege.  The  cli- 
ent In  giving  his  testimony  has  robbed  the 
transaction  of  the  essential  element  of  coo- 
fldential  communication,  by  voluntarily  dis- 
closing It ;  he  himself  has  broken  the  seal  of 
the  privilege,  and  cannot  restore  It  Hall  & 
P.  Furniture  Co.  v.  Wilbur,  4  Wash.  644,  30 
Paa  665;  Hunt  v.  Blackburn,  12S  U.  a  464, 
9  Sup.  Ct  125,  82  L.  Ed.  488. 

There  were  two  attorneys  present  at  the 
time,  and  both  testified..  One  detailed  the 
conversation  he  had  with  respondents :  what 
th^  said  to  him;  what  he  said  to  them; 
how  th^  wanted  the  property  divided,  and 
how  he  suggested  It  could  be  done ;  that  the 
papers  were  carefully  read  and  explained  to 
all  present  by  his  partner  and  by  Guy  San- 
pair;  and  that  the  respondents  appeared  to 
have  a  perfect  understanding  of  the  nature 
of  the  instruments  and  of  the  transaction. 
He  was  asked  this  qnestlon:  "Did  you  ex- 
plain the  nature  and  character  of  the  trans* 
action?"  to  which  objection  was  snstalned  up* 
on  the  ground  of  leading  and  privilege.  It 
was  not  error  to  sustain  the  objection ;  it 
only  called  for  the  attorney's  conduslon  of 
the  effect  of  what  he  had  previously  testi- 
fied to  as  having  said  to  the  respond^ts,  not 
only  what  be  had  said,  but  their  apparent 
andwstandlng  of  what  he  had  said.  So  that 
in  effect  the  question  bad  already  been  an- 
swered, and  It  was  not  error  to  exclude  it^ 
The  other  attorney  testified  that  he  read  all 
the  papers  to  the  parties,  and  that  Guy  San- 
pair  also  read  each  paper  to  all.  Counsel 
for  appellants  ttxea  offered  to  show  that  the 
transaction,  its  nature  character,  and  extent 
was  thoroughly  explained  and  understood  by 
all,  to  which  objection  was  made  as  before 
and,  upon  the  forthw  ground  that  It  called 
for  a  conclusion.  If  the  aaestlon  was  pro- 
pounded In  the  language  of  the  offer.  It  would 
have  been  subject  to  the  last  objectkm,  and 
hence  properly  doiied.  However,  in  view  of 
the  testimony  already  given  by  the  partner. 
Its  rejection  upon  any  ground  would  not  be 
regarded  by  as  at  reversible  error.  We  fall 
to  see  what  either  of  these  attorneys  could 
have  testified  to  that  was  not,  exc^  to  give 
thtir  conclnsions  as  to  the  understanding  of 
the  parties,  and  one  of  them  was  even  pw- 
mltted  to  go  as  far  as  that 

The  deed  to  the  daughter  and  the  leaae  of 
the  half  conveyed  to  her  are  not  Invcdved  In 
this  ara>eal;  Ae  hav^  consented  to  the 
entry  of  the  deoee. 

Finding  no  reveralUe  error,  the  judgment 
is  affirmed. 


RUDKIN,  C.  J.,  and  CHADWICK,  00811^ 
and  FULLERTON,  JJ.,  concur. 
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mSBNBEBO  T.  NICHOIjS. 
KOSBDTH  MABX  JEWELRY  00,  Limited. 
T.  SAMB. 

CSatnma  Oonrt  of  Wasbfiifton.   Maieb  8, 

1910.) 

1.  BQUITT  a  fiS*)— RnOCDT  101  WSONQ— Af- 

sxiCATioir  or  Maxuc. 

Where  a  part;  to  a  canie,  relying  on  an 
oral  gtipalation  between  connsei  that  a  luper- 
aedcas  bond  will  be  filed  of  which  the  oppoBite 
party  knowa  nothing,  delaya  enforcing  his  ex- 
ecution  notil  limitations  have  expired,  no  ac- 
tion will  lie  against  the  opposite  party  by  virtue 
of  the  maxim  that  equity  will  not  suffer  a  wrong 
without  affording  a  remedy  therefor. 

[Ed.  Note.— For  other  cases,  see  Eaul^i  Cent. 
Dig.  I  177;  Dec  Dig.  |  55.*] 

2.  STIFUUTIOITB  (|  6*)— OBAI.  8TIFirUTI0H»— 

VAUDrrr. 

Under  Ballinger's  Ann.  Codes  ft  St.  |  4766, 
anbd.  1  (Pierce's  Code,  f  3188),  providing  that 
the  court  shall  disregard  all  stipulations  in  an 
action  unless  such  stlpnlation  be  made  in  open 
court  or  signed  by  the  party  against  whom  the 
samo  is  alleged^  an  oral  "street''  stipulation  be- 
tween counsel,  that  if  executitKi  is  stayed  a  sn- 
persedeas  bond  will  be  filed,  will  not  support  an 
action  against  the  oppodte  party,  thongh  encu- 
tioD  was  stayed  until  limitatlona  had  ezi^red 
against  the  judgment 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  H  5-13;  Dec  Dig.  |  6.*] 

Departmoit  1.  Appeal  fr<xn  Superior 
Court,  Spokane  County;  B,  H.  BulIiTan,  SuOgB. 

Actions  by  A.  BtsenbOTg  and  by  the  Kossuth 
Marx  Jewelry  Company*  Limited,  against  Ben 
G.  NldiolB.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Samuel  R.  Stem,  for  aK>ellant8.  R.  E.  Per' 
terlltid,  for  respondoit. 

OOSB,  7.  These  cases  inTOlre  the  same 
questions  and  will  be  considered  together. 
The  controversy  has  twice  been  before  this 
court  in  varying  forms.  Elsenbei^  v.  Nichols, 
22  Wash.  70,  60  Pac  124,  79  Am.  St  Rep. 
917 ;  Nichols  v.  Doak,  48  Wash.  457,  93  Pac. 
910,  125  Am.  St  Rep.  942.  The  appellants 
obtained  Judgments  against  the  respondent 
in  separate  actions  and  sought  to  sell  certain 
prop«ty  upon  ezecutim.  Thereupon  the  re- 
spondent instituted  an  action  against  each 
of  the  appellants  and  the  sheriff,  for  the  pur< 
pose  of  vacating  the  Judgments  and  restrain- 
ing the  sales.  The  lower  court  having  denied 
the  relief  sought  and  dismissed  the  action, 
the  reqrandent  appealed  to  this  court,  where 
tbe  Judgments  were  affirmed.  Nlchola  r.  Doak, 
supra.  The  appellants  then  Instituted  these 
acTtions,  alleging  that,  when  the  appeal  was 
taken  in  Nichols  r.  Doak,  tbe  respondent's 
then  attorney  agreed  with  the  attorney  for 
the  appellants  that  he  would  give  a  superse- 
deas bond ;  that,  relying  tbereon,  the  attor- 
ney for  the  appellants  did  not  Issue  an  execu- 
tion until  after  tbe  case  was  affirmed  In  this 
court;  and  that  the  execution  was  then  is- 
sued and  quashed  on  the  motion  of  tbe  re- 
spondent on  the  ground  that  tbe  Judgm^t 


had  expired  limitation.  Judgments  were 
entered  In  each  ease  in  favor  of  the  defend- 
ant, and  the  plaintiffs  have  prosecuted  sepa- 
rate appeals.  The  only  oTldence  offered  In 
support  of  the  appellants'  cause  Is  a  parol 
"street"  stipulation  between  counsel  that  the 
appellant  In  the  former  appeal,  the  respond- 
ent here,  would  give  a  bond,  and  that  the  ap- 
pellants' counsel  relied  upon  the  promise,  and 
did  not  sell  the  property  upon  execution. 

The  appellants  contend:  (1)  That  equity 
will  not  BUfiTer  a  wrong  without  affording 
a  remedy ;  and  (2)  that  tbe  attorney  had  the 
Implied  power  to  bind  tbe  respondent  The 
equity  maxim  has  no  application  to  the  case. 
It  Is  not  claimed  that  the  respondent  himself 
ever  knew  that  the  promise  was  made. 

Penn.  Mtg.  Inv.  Co.  v.  Gilbert,  18  Wash. 
667,  52  Pac.  246,  Hill  Estate  Co.  t.  Whittlesey, 
21  Wash.  142,  57  Pac  345,  and  De  Roberts  t. 
Stiles,  24  Wash.  611,  64  Pac.  795,  are  cited  in 
support  of  the  second  contention.  In  the  first 
of  these  cases  a  motion  was  made  In  this 
court  to  dismiss  the  appeal  because  the  names 
of  the  appellants  had  been  signed  to  the  ap- 
peal bond  by  their  attorneys.  This  court  said 
the  bond  WAS  sufficient,  "as  the  appellants 
would  have  been  liable  for  the  coats  in  any 
event."  Tbe  other  cases  presented  the  same 
question,  and  the  same  ruling  was  made.  We 
have  no  doubt  that^  where  an  attorney  is  di- 
rected to  appeal,  he  has  an  Implied  authority 
to  sign  an  appeal  bond  in  tbe  name  of  his 
principal.  Whether  he  has  the  power  to  ex- 
ecute a  supersedeas  bond  in  his  principal's 
name  presents  a  very  different  question,  and 
one  which  we  do  not  find  it  necessary  to  de- 
cide, for  reasons  which  will  later  appear. 
Tbe  Code  (2  Ballinger's  Ann.  Codes  ft  St.,  | 
4766,  subd.  1 ;  Pierce's  Code^  i  3188)  provides: 
An  attorney  and  coonsdor  has  authority  "to 
bind  Us  curat  in  any  of  the  proceedings  In 
an  action  or  special  proceeding  by  his  agree- 
ment duly  made^  or  entered  upon  the  minutes 
of  the  court ;  but  the  court  shall  disregard  all 
agreements  and  stipulatlcms  in  relation  to  the 
conduct  of  or  any  of  the  proceedings  in  an 
action  or  special  proceeding,  unless  such 
agreement  or  stipulation  be  made  in  opea 
court,  or  In  ttie  presence  of  the  (derk,  and  en- 
tered in  the  minutes  by  him,  or  signed  by  th'e 
party  against  whom  the  same  is  alle^,  or 
his  attorney."  We  think  this  statute  is  con- 
trolling In  this  case.  There  Is  no  claim  that 
It  was  a>mpUed  with  In  any  respect  In  Bork- 
helm  T.  N.  B.  ft  M.  Ins.  Co.,  88  Cal.  623,  the 
plaintiff  commenced  s^arate  actttms  against 
several  insurance  companies  to  recover  loss 
caused  by  the  same  fire ;  the  counsel  and  the 
Issues  in  each  action  being  the  same.  While 
one  of  the  cases  was  on  trial,  it  was  verbally 
agreed  in  open  court  between  counsel  that  the 
other  cases  should  abide  the  result  of  the  one 
00  trial;  but  the  agreement  was  not  filed 
with  the  cleA  nor  entered  in  the  minutes  un- 
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til  some  three  weeks  later,  when  It  wu  wo 
altered  apon  the  motion  at  the  connad  for 
the  defendant;  the  pUlntura  coonaAl  lu^wer* 
ing  but  not  cmaoiting.  The  plaintiff  baring 
been  defeated  In  the  action  trted*  a  judgment 
was  entered  against  him  In  the  other  caves. 
Thereupon  the  plaintiff  appeared  by  other 
conned  and.mored  to  set  aside  the  Judgment, 
vhldt  motion  the  lower  court  denied.  The 
CalltOTnla  statute  provided:  "An  attomer  and 
counselor  shall  bare  anthorlty:  First,  to  bind 
his  client  In  any  ot  the  st^  of  an  action  or 
proceeding,  by  his  agreement  filed  with  the 
derfe,  or  entered  upon  the  minutes  of  the 
court,  and  not  otherwise."  Upon  appeal  the 
court,  in  reversing  the  Judgment,  held  that 
"it  would  be  no  misnomer  to  call  the  statute 
a  statute  of  ftands,"  and  that  to  allow  such 
st^ulatloiu  to  be  enforced  against  the  will  or 
without  the  consent  of  both  parties  would  work 
the  precise  mlsdiief  Vfbich  the  statute  was 
designed  to  prevent  In  Merrltt  v.  Wilcox,  62 
Cal.  238,  tb»  trial  conrt  set  aside  the  Judg- 
ment as  originally  entered,  and  substituted 
thMefor  a  Judgment  payable  In  United  States 
gold  coin,  holding  the  defendant  bound  to  that 
effect  1^  the  pand  agreement  of  his  attorney. 
Upon  appeal  the  court  said  It  was  not  neces- 
sary to  hold  that  every  waiver  or  consmt  of 
counsel  made  In  tba  preeoice  of  the  court  at 
the  trial  of  the  canse^  such  as  the  order  ot 
presenting  the  evidence,  the  best  evidence, 
and  other  similar  details  of  the  trial,  should 
be  reduced  to  writing  as  provided  by  statute, 
but  that  "the  statute  has  defined,  with  re- 
markable precbilon.  and  by  the  use  of  both 
affirmative  and  negative  words,  the  predse 
limit  of  the  authority  of  an  attorn^  to  bind 
his  client  by  his  agreement,  and  It  has  declar- 
ed the  filing  of  the  agreement  with  the  clerk, 
or  its  entry  on  the  minutes  of  the  court,  in- 
dispensable to  Its  validity." 

In  State  v.  Stewart,  74  Iowa,  336,  37  N.  W. 
400,  in  a  suit  up«i  an  appearance  bond,  the 
defendant  sought  to  show  an  agreemmt  be- 
tween his  attorney  and  the  state's  attorney, 
to  the  effect  that  the  Judgment  would  not  be 
enforced  until  a  later  date,  which  had  not 
arrived  when  the  action  was  commenced, 
and  that  the  defendant  was  therefore  not  In 
default  The  court  held  that  the  evidence 
was  immaterial  under  the  statute,  which  pro- 
vided that  no  evidence  of  an  agreement  of  an 
attorney  to  bind  his  client  is  receivable  "ex- 
cept the  statement  of  the  attorney  himself, 
his  written  agreement,  signed  and  filed  with 
the  cleric,  or  an  entry  thereof  upon  the  rec- 
ords of  the  court."  Se^  also,  S  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  355. 

Our  statute  has  not  only  clearly  defined 
the  manner  In  which  an  attorney  may  bind 
his  client  but  has  provided  with  equal  pre- 
cision that  the  court  shall  disregard  all  agree- 
ments and  stipulations  which  do  not  conform 
thereto.  The  stipulation  not  having  been 
made  as  the  statute  directs,  It  placed  no  obli- 


gation on  the  reqpondent  Having  readied 
the  conclusion  that  no  legal  stipulation  was 
made,  It  Is  not  necessary  to  cimsidtt  the 
auestlon  of  tb»  power  ot  the  attorn^  to  bind 
his  client  by  engaging  to  give  a  supersedeas 
bond. 

Tlie  judgnumt  is  aflkmed. 

RUDKIN,  a  J.,  and  GHADWICK,  FUL- 
LIEKTOM,  fuod  MORRIS,  33^  concnr. 


SMITH  et  nx.  v.  SEJATTLB  CAMP  NO.  69, 
WOODMEN  OF  THE  WORLD. 
(Snpreme  Court  of  Washington.  March 

19ia) 

1.  FoitciBi.E;  Entbt  aitd  Dbtahieb  (I  2*)  — 

GONSTBUCnOH  OF  BTATim!. 

The  forcible  entry  and  detainer  stotute,  pro- 
Tiding  a  special  proceedinz  Is  not  governed  by  the 
proviaions  of  the  general  practice  act  and  its 
provisiCMis  as  to  the  time  and  manner  of  bring- 
ing actions  thereunder  must  be  strictly  cou' 
strued. 

[EM.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dee.  Dig.  i  2.*] 

2.  LalTDLOBD  AND  TbHAMT  ^  291*)— SUFTX- 
OIBNOT  OT  SeBVIOI. 

Laws  1906,  c.  86^  I  1.  sabd.  8  (Ballinger'a 
Ann.  Codes  &  St.  f  5527;  Pierce's  Code,  S 
1170),  provides  that  the  tenant  for  a  term  of 
less  than  life  is  gnilty  of  nnlawfal  detainer,  if 
he  continnes  in  possession  after  default  la  the 
rent  and  after  notice  requiring  the  payment  ot 
rent  or  surrender  of  the  tiremiseB,  served  on  the 
person  owing  the  rent  oball  have  remained  nn- 
complied  with  for  three  days.  Section  2,  subd. 
8  (Bailinger'8  Ann.  Codes  &  St  S  5529;  Pierce's 
Code,  I  1172),  provides  that  service  of  such  a 
notice  may  be  oad  upon  a  coiporation  by  de- 
livering a  copy  thereof  to  any  officer,  etc.,  on  the 
premises,  and  if  no  such  officer  can  be  found 
then  by  affixing  a  copy  ot  the  notice  in  a  con- 
spicuous place  upon  the  premises  and  by  send- 
ing a  copy  by  mall  addressed  to  such  corpora- 
tion at  the  place  where  the  premises  are  sit- 
uated. Held,  that  such  notice  consists  of  two 
acts,  affixing  a  ct^y  and  in  sending  a  copy- 
through  the  mail,  and  three  days  must  follow 
the  receipt  by  mall  befoie  action  may  be  com- 
menced, 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  SS  1217-1227;  Dec  Dig.  $ 
291.*] 

Rudkis,  C.  J.,  and  Gose  and  Mount,  JJ.,  dia- 
aenting. 

En  Bana  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertaon,  Judge. 

Action  by  Rufus  H,  Smith  and  wife  against 
the  Seattle  Camp  No.  69,  Woodmen  of  the 
World.  Judgment  for  defendant  and  pl&iu- 
tlffs  appeaL  AfArmed. 

Weter  A  Robats,  for  appellants.  TT.  p. 
Revelle,  F.  H.  Holzbelmor,  and  T.  B.  UcMar- 
tlSt  for  respcmdsnt 

MORRIS,  J.  Respondent  was  the  leasee  ol 
a  building  In  Seattle,  nsed  by  it  for  cami: 
purposes,  of  which  appellants  were  the  owu' 
ers.  The  rental  was  (200  monthly,  in  ad 
vance.  On  January  2,  1909,  respondent  belnj 
then  in  arrears  for  three  months*  rent,  tin 
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appdlants  gare  notice  to  pay  the  rent  with- 
In  tbree  days  or  aurrender  poraessfon  of  the 
premises.  This  notice  was  served  hy  posting 
I  tapf  upon  the  front  door  of  the  building, 
ud,  ilndlDK  no  person  in  diarge  of  the  prem- 
isa, «  copy  was  upon  the  same  day  mailed 
to  respondent,  addressed  to  It  at  tb^  prem- 
IHS  Id  question,  which  notice  so  addressed 
TO  rectived  by  respondent  on  Monday,  Jan- 
urj-  4tlL  On  January  6th  appellants  com- 
neneed  this  action  by  service  of  snmrnons 
ind  complaint,  and  npon  the  same  day  re- 
tpondect  tendered  to  app^lants'  authorized 

I  agent  the  fflOO  then  due  as  rent  The  same 
was  refused,  and  snbseqnently  was  paid  In- 
to court.  Respondent  then  filed  Its  answer, 
letting  forth,  among  other  matters,  Its  tender 

I  of  the  rental  diie  on  January  fith  and  before 
tbe  commencement  of  the  action  by  serrlce 
qmn  It  ^e  conrt  h^ow,  upon  the  hearing 
of  tbese  Issues,  fonnd  that  the  action  was 
Iffemtnrely  brought,  and  entered  Judgment 
lor  respondent,  and  this  appeal  follows. 
The  only  question  presented  by  this  appeal 
h:  W»e  the  appellants  Justified  In  commenc- 
iog  the  action  on  January  6th?  We  think 
nA.  The  forcible  entry  and  detainer  statute, 
bring  a  special  proceeding,  Is  not  goTemed  by 
taj  of  the  provisions  of  the  general  practice 
ut  and  Its  provisions  In  regard  to  the  time 
ud  manner  of  tnrlnglng  actions  thereunder 
nut  be  strteOT  construed.  Alworth  r.  Gor- 
don, 81  Minn.  44S,  84  N.  W.  464;  8  Wait's 
I«w  Je  Practice,  7^  The  provisions  of  the 
ineral  practice  act  in  r^rard  to  service  by 
mall,  which  are  cited  and  discussed  in  tiie 
lirl^  win  not,  therefore,  be  considered^  as 
ttCT  on  be  of  BO  value  In  determining  the 
footlnk  btfore  as.  Beconrse  most  alone 
be  had  to  the  act  under  which  the  action  is 
tmnf^t  Its  provisions  ore  (laws  1906,  c 
tt.  U  [BalUnger'B  Ann.  Codes  ft  8t  I  SB27; 
Bene's  Coda;  |  U7QD: 

"A  taunt  of  real  vropesty  for  a  term  less 
ttu Ute  Is  gnHty  of  tmlawful  detainer:  •  •  • 
Si  When  he  contbraes  in  possession  in  per* 
•M  or  by  subtenant,  after  a  default  In  the 
Wmoit  of  any  rent,  and  after  a  notice  in 
nltlng  reqidrlng  In  the  altarnatlve  the  pay- 
DNot  of  the  rent  or  the  surrender  of  the  de- 
tifned  iranlsea,  served  <in  manner  hereafter 
li  this  act  provided)  in  behalf  of  the  person 
atiaed  to  the  rent  upon  the  person  owing 
Oe  ume,  shall  have  remained  nncompUed 
*iih  for  the  pwlod  of  tbree  days  after  serv- 
wthereof.  •   •  • 

"Set  2.  (Pierce,  8 1172).  •  •  •  (8)  •  ♦  • 
Serrks  of  any  notice  provided  for  In  this  act 
aa;  be  had  upon  a  corporation  by  delivering 
>  copy  thereof  to  any  officer,  agent,  or  person 
hning  charge  of  the  business  of  such  cor- 
PmtleBi,  at  the  premises  unlawfully  held, 
ud  iQ  case  no  such  officer,  agent  or  person 
(u  be  found  upon  such  premises,  then  serr- 
lee  may  be  had  by  affixing  a  copy  of  such  no- 
Qte  in  a  consplcnons  place  upon  said  prem- 
taind  by  sending  a  coi^  through  the  mail 


addressed  to  snch  corporation  at  the  place 
where  said  premises  are  situated.  *  *  •  " 

It  will  be  observed  that  the  service  upon  a 
corporation,  when  iwrsonal  service  cannot  be 
had,  consists  of  two  acts:  Affljclng  a  copy  of 
the  notice  in  a  conBpl<nioua  place  upon  the 
premises,  and  sending  a  copy  through  the  mail. 
Neither  one  of  these  alone  Is  sufficient ;  both 
must  concur.  Referring  again  to  the  first- 
quoted  section,  we  find  the  provision  that 
the  tenant  Is  not  guilty  of  nnlawfnl  detainer 
until  he  continues  In  possession  after  notice 
served  upon  him  shall  remain  nncomplied 
with  for  the  period  of  tbree  days.  So  thnt, 
whether  the  service  be  personal  or  In  the  sub- 
stituted form  permitted  by  the  statute,  three 
days  must  elapse  thereafter  before  action 
may  be  commenced.  The  full  three^ay  period 
Is  of  the  very  essence  of  the  statute,  and  with- 
out It  th»e  can  -be  no  subjection  to  Its  terms. 
It  will  not  do  to  say  that  the  notice  was  post- 
ed three  days,  for  such  a  posting  cannot  con- 
fer the  right  of  action  until  it  shall  be  sup- 
plemented by  the  concurrent  act  of  mailing, 
and  the  lapse  of  three  days  after  such  serv- 
ice. Posting  and  mailing  being  two  acta  but 
one  service,  it  Is  as  essential  that  the  three- 
day  period  shall  follow  the  receipt  by  mall 
as  that  It  shall  follow  the  receipt  by  affixing 
to  the  door ;  otherwise  there  would  be  no  ef- 
fect givn  to  the  words  "three  days  after 
service  thereof,"  aa  applied  to  the  notice, 
■nw  object  of  tiiese  two  provisions  la  to  In- 
sure the  receipt  of  the  notice^  and  the  statute 
has  sought  to  safeguard  it  inj  requiring  the 
two  acts.  If  the  t«uint  does  mot  have  his  at- 
tention called  to  the  posting  on  the  door,  he 
still  has  the  assurance  that  It  must  be  serv- 
ed upon  him  by  mail,  and  that  he  will  have 
tltree  daya  thereaft»  in  which,  to  protect  bis 
possession.  If  the  posting  alone  and  the 
lapse  of  tbree  days  thereafter  was  deemed 
snffldttit,  there  could  be  no  necessity  <for  the 
malUng;  the  fact  tint  mailing  la  required  la 
determinative  of  the  requirement  that  it  must 
give  tbree  days'  notice,  as  does  its  concur- 
rent posting.  The  purpose  and  bit^tlon  of 
the  affixing  upon  the  door  and  of  the  sending 
by  mall  is  to  give  noUee,  and  there  can  be  no 
giving  of  notice  until  notice  is  received.  In 
the  on«  case  it  Is  received  npon  the  front 
door  of  the  premises;  in  the  other  It  la  re- 
ceived tbrou{^  the  agency  of  the  mall.  It 
appearing  that  the  notice  by  mail  was  receiv- 
ed January  4th,  and  the  action  was  commenc- 
ed January  6th,  the  tenant  did  not  have  three 
days  In  whtcb  to  determine  whether  he  would 
surrender  or  retain  his  possession,  and  until 
that  time  had  elapsed  his  rights  could  not  be 
terminated.  As  Is  said  In  Alworth  v.  Gor- 
don, supra,  the  essential  thing  Is  that  the 
tenant  receive  the  notice  In  due  time,  and.  If 
the  landlord  selects  the  mall  as  the  agency 
for  delivering  the  notice,  he  takes  the  risk  of 
Its  coming  Into  the  tenant's  hands  in  due 
time. 

We  therefore  hold  the  court  bOIow  was  cor- 
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net  In  holding  die  actloa  to  be  prematnr^ 
bronght,  and  flie  Judgment  iB'aaatalned. 

PABKBB,  CHADWICE.  tnd  CROW.  JJ^ 
concur. 

rULI^TON,  X  I  concur  In  the  result 
for  the  reason  that  I  think  the  general  stat- 
ute relating  to  service  by  mall  applies  to  this 
proceeding,  and  that  the  respondent  had  six 
days  In  which  to  comply  with  the  notice  to 
quit  and  was  not  in  default  when  the  action 
was  begun. 

BUDEIN,  a  J.  (dlssentlntd*  In  any  opin- 
ion the  serrlce  of  notice  t9  qnit  was  com- 
plete as  soon  as  a  copy  was  affixed  to  the 
premises  and  a  second  copy  deposited  in  the 
post  office  properly  addressed,  t  therefore 
dissent 

OOSB  and  MOUNT,  JJ.  We  concur  with 
the  GHIBF  JUSTICE  In  his  dissent. 


STATE  T.  BIGGS. 

(Supreme  Oovrt  of  Washington.   March  V 
1910.) 

1.  GBnaNAi,  IiAW  (S  678*)— Teiai^Datb  of 

OfFEN  SB— GlBCTION  . 

Where  defendant  was  lafonned  against  for 
rape  of  a  female  diUd  uoder  IS  years  of  age 
between  January  1  and  26,  1909,  an  election  by 
the  prosecntiDK  attorney  to  rely  on  the  commis- 
sion of  the  offeaBe  between  January  19th  and 
26th  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Crkoinal 
Law,  Cent  Dig.  1 1581;  Dec  Dig.  fi  678.*] 

2.  Kapk  (i  62*)—EvinENCB— Overt  Act. 

Evidence  that  accnsed  took  a  female  child 
under  15  yeara  of  age,  and  nnmarried,  to  a  ho- 
tel, where  they  occupied  a  single  room  from 
January  18  to  20,  1909,  as  husband  and  wife, 
after  which  they  registered  as  baaband  and 
wife' in  a  hotel  in  another  town,  where  they  re- 
sided from  January  20th  to  January  26th,  on 
which  day  he  was  arrested  while  occupying  the 
same  bed  with  the  girl,  and  that  her  vagina 
bore  evidences  of  recent  penetration,  was  suf- 
ficient to  establish  rape  without  direct  evidence 
of  the  overt  act 

[Ed.  Note.— For  other  cases,  see  Kape,  Cent 
Dig.  H  71-74,  76 ;  Dec.  Dig.  S  52.*] 

Department  1.  Appeal  from  Superior  Court 
Skagit  County;  Geo.  A.  Joiner,  Judg& 

Fred  E.  Biggs  was  cmiTictad  of  rape,  and 
he  appeals.  Affirmed. 

H.  C.  Barney  and  M.  P.  Hnrd,  for  appel- 
lant  Apgustus  Brawley,  for  the  State. 

FULLERTON,  J.  The  defendant  was  In- 
formed against  by  the  prosecuting  attorney 
of  Skagit  county  for  the  crime  of  rape  com- 
mitted upon  the  person  of  a  female  child  un- 
der the  age  of  18  years,  the  charging  part  of 
the  Information  being  as  follows:  "That  at 
the  city  of  Anacortes,  Skagit  county,  state  of 
Washington,  and  within  one  year  last  past 
to  wit  between  the  first  d^  of  January,  A. 


D.  1909,  and  tiie  aoth  day  of  January,  A.  D. 
1909,  the  said  defendant,  Fred  E.  Biggs,  did 
unlawfully  have  sexual  intercourse  with  and 
carnally  know  oob  Eathrlne  Bundwman.  the 
said  Kathrine  Snnderman  being  a  female 
dilld  under  the  age  of  ^hteen  years,  and 
not  being  the  wife  of  the  said  defendant  con- 
trary to  the  statutes  In  such  cases  made  and 
ftrovlded,  and  against  the  peace  and  dignity 
of  the  people  of  the  atote  of  Washli^^ton.'*  To 
the  Information  the  defendant  pleaded  not 
guilty,  and  the  cause  was  set  down  for  trial. 
On  the  ttlaU  aftw  the  Juiy  had  been  Impanel- 
ed and  sworn,  the  defendant  mored  the  court 
to  require  the  state  to  dect  on  which  of  the 
dates  between  the  1st  and  26th  of  Janua^. 
1909,  they  expected  to  prove  that  a  crime  had 
been  committed  by  the  defandaat  The  pros- 
ecuting attorney  thereupon  stated  that  he  ex- 
pected to  show  that  the  offense  was  commit- 
ted between  the  19th  day  of  January  and 
the  26th  day  of  January.  1909.  The  conrt 
held  the  election  sufficient,  whereupon  the 
parties  proceeded  to  a  trial  ct  the  canseu  Hie 
btote's  evidence  tended  to  show  that  the  pros- 
ecuting witness  was  at  the  time  of  the  com- 
mission of  the  offense  under  the  age  of  15 
years,  and  was  unmarried ;  that  she  accom- 
panied the  defendant  to  a  hotel  at  Seattle 
on -January  18.  1909,  where  th^  r^stered 
as  "F.  E.  Bradl^  ft  wife,  Port  Townsend." 
and  whwe  both  were  assigned  to  a  single 
room;  that  on  January  20,  1909,  they  ap- 
peared at  a  hotel  in  Anacortes,  where  they 
registered  as  "F.  E.  Biggs  &  wlf^  New  Tork," 
both  agato  being  assigned  to  a  single  room 
In  which  there  was  but  one  bed ;  -  that  they 
occupied  this  room  tbgethw  from  January 
20,  1909,  to  January  26,  1909.  until  about 
7:80  o'clock  in  the  morning,  at  which  time 
the  defendant  was  arrested,  he  being  taken 
from  the  bed  then  occupied  by  himself  and 
the  prosecuting  witness.  It  was  further 
shown  tbat  a  physical  examtnatlou  was  made 
of  the  girl  a  few  days  after  the  arrest  of  the 
defendant  by  a  physician  who  testified  tbat 
her  vagina  then  bore  evidences  of  recent  pen- 
etration. The  Jury  returned  a  verdict  of 
guilty  on  which  the  defendant  was  sentenced 
to  the  penitentiary  for  a  term  of  years.  This 
appeal  was  taken  therefrom. 

It  Is  contended  that  the  court  erred  In  not 
requiring  the  state  to  select  some  spedflc  act 
occurring  upon  a  specific  date,  as  the  act  he 
expected  to  rely  upon  for  a  conviction,  but 
we  think  there  was  no  error  In  this  respect. 
But  one  offense  was  charged  and  bat  one  at- 
tempted to  be  proven,  and  the  defendant  was 
not  deprived  thereby  of  any  defense  he  sought 
to  make  to  the  charge. 

The  remaining  assignments  go  to  the  suf- 
ficiency of  the  evidence.  It  Is  contended  tbat 
the  evidence  Is  Insufficient  because  there  la 
no  direct  evidence  of  the  overt  act  But  this 
was  not  necessary.  The  crime  of  rape,  like 
other  crimes,  may  be  proven  by  clrcumstan- 
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tial  evidence.  If  tbls  were  not  so  there  never 
could  be  a  conviction  for  the  crime  where 
the  victim  of  the  crime  refused  to  testify,  or 
became  Incapacitated  from  so  doing  between 
the  time  of  the  commlBBion  of  the  offense  and 
the  time  of  the  trial  of  the  accused.  The  clr- 
cumstances  shown  In  the  case  before  us  cer- 
tainly warranted  the  Jury  in  reaching  the 
conclTiBlon  that  the  defendant  was  guilty  of 
the  ofiTense  charged  against  him.  Credulity 
no  doubt  may  take  a  wide  range,  but  It  wonld 
be  ext^dlng  it  far  Indeed  to  believe  that 
thia  record  contalna  no  evidence  tendlbg  to 
prove  that  the  appellant  had  carnal  knowl- 
edge of  the  body  of  the  prosecuting  witness 
at  the  time  and  place  designated  In  the  In- 
formation. 
The  Judgment  Is  affirmed. 

RUDEIN»  G.  J.,  and  CHADWIOK,  GOSB, 
and  HOBSIS,  JX,  concnr. 


HB6B,  HACHBZ,  PHILLIPS  A  CO.  v.  HBS- 
SBL. 

(Snpreme  Court  of  Washington.  Feb.  26,  1810.) 

1.  BftOBjas  (S  ^*)— GoMiassioN»-ConTBAca-. 

Where  an  offer  to  exchange  certain  proper^ 
contained  an  agreement  binding  defendant  to 
pay  plaintiff  a  commission  of  2%  per  cent,  of 
the  value  of  defendant's  proper^  in  the  event 
the  deal  was  closed,  plalntirs  rig^t  to  such 
amonot,  on  defendant's  subseqneid  refusal  to 
complete  the  exchange,  did  not  depend  on  the 
fact  that  (b»  accnitance  of  the  offer  oy  the  other 
party  was  conditional  on  the  property  agreeing 
with  a  description  contained  in  the  offer,  but 
solely  on  tba  readhiess  and  ability  of  the  other 
party  to  complete  the  ndiange. 

[Ed.  Note^FoT  other  cases,  see  Brokers,  Cant 
Dig.  II  70-72;  Dee.  Dig.  |  49.*} 

2,  Bbokxrb  (I  43*)— Sajle  of  Laitd— Authob- 
xrr  of  Bbokeb—Nkcessitt  of  Wbitiiio. 

A  broker  could  not  recover  .  commissions 
which  tbe  opposite  party  had  agreed  to  pay  him 
on  completion  of  the  sale  from  the  liroker's 
principal,  on  the  tatter's  refusal  to  complete, 
where  the  principal  had  not  bound  himself  in 
writing  to  do  so,  under  Laws  1905,  p.  110,  pro- 
viding that  any  agreement  anthorizuig  a  broker 
to  purchase  or  sell  real  estate  tcir  commissions 
shsll  be  void  unless  tbe  agreement  or  some  mem- 
orandum thereof  is  in  writing  and  signed  by  the 
parties  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  {  44 ;  Dec.  Dig.  1 43  ;^  Frauds,  Stat- 
ute of,  Gent  Dig.  |  131.] 

Department  1.  Api>eal  from  Superior  Court 
Columbia  County;  Chester  F.  Miller,  Judge. 

Action  by  Hege,  Hachez,  Phillips  &  Co. 
against  H.  Hessel.  Judgment  for  plaintlfiT, 
and  defendant  appeals.  Modified  and  af- 
Armed. 

Leon  B.  Kenwortfay,  for  appellant  8.  Edel- 
ateln  and  Will  H.  Fonts,  tot  respondent 

GHADWICK.  J.  No  Btatement  of  facts 
that  we  can  consider  is  before  ns,  and  the 
only  question  for  our  determination  1b  the 
sufficiency  of  the  complaint. 


On  November  %  1908,  defendant  signed 
and  delivered' to  plaintiff  tbe  following  writ- 
ing :  "Spokane,  Wash.,  Nov.  2S.  1008.  H^, 
Hachez.  Phillips  &  Co.,  Spokane,  Wash. — Gen- 
tlemen: For  one  week  from  date  Z  hereby 
make  the  following  offer  to  Mr.  Mulcahy, 
owner  of  W.  ^  of  the  E.  H  Sec.  4,  and  E.  H 
of  S.  W.  %  S.  4,  and  S.  B.  %  of  N.  W.  % 
of  S.  4,  T.  10,  B.  20,  twenty  miles  south  of 
Missoula,  Montana,  including  perpetual  wa- 
ter right  to  the  water  coming  through  Tie 
Chute  Canyon,  with  the  dltcbes  built  I  will 
take  the  above  land  and  assume  the  mort- 
gage thereon  of  $600  due  in  about  two  years, 
at  S  per  cent  Interest  and  pay  for  the  same 
by  turning  in  as  payment  thereon  my  hotel, 
known  as  the  Airdrle  Hotel,  Airdrie,  Alberta, 
it  being  understood  Mr.  Mulcahy  is  to  assume 
a  mortgage  to  be  placed  thereon  of  97,000,  at 
8  per  cent  $450  of  which  is  to  be  paid  In 
April,  1910,  balance  at  the  rate  of  $450  every 
six  months,  and  I  reserve  the  right  to  at  any 
time  bave  another  party  mortgage  the  place 
for  any  amount  below  the  amount  unpaid. 
Interest  semiannually.  I  agree  to  pay  you 
a  commlaaion  of  2^  per  cent  on  my  proper^ 
In  event  the  deal  Is  closed  as  above.  H.  Hes- 
sel." It  hi  alleged  that  "G.  P.  Mulcahy  ac- 
cepted said  offer  both  orally  and  In  writing 
in  the'  presence  of  said  defendant  Hessel; 
the  written  acceptance  being  In  words  and 
figures  following  and  Indorsed  upon  the  orlg^ 
Inal  offer:  *I  accept  the  above  prt^tosltlon 
provided  his  statement  of  property  agrees  with 
description.  Com.  $150  If  deal  goes.  Q.  P. 
Mnlcahy.' "  Out  of  this  state  of  facts,  plain- 
tiff makes  two  cauBee  of  action :  (1)  for  the 
2^  per  centum  as  provided  in  the  main  con- 
tract and  (2)  for  the  $1S0  which  Mulcahy 
had  agreed  to  pay,  and  would  have  paid  If 
the  trade  had  been  carried  out  by  HesseL 

The  point  is  made  that  tbe  acceptance  sign- 
ed by  Mulcahy  was  conditional,  and  for  that 
reason  defendant  cannot  be  bound  by  his 
contract  The  liability  of  defendant  under 
the  first'  cause  of  action  does  not  depend  upon 
the  form  of  the  written  acceptance,  but  upon 
the  readiness,  willingness,  and  ability  of  the 
other  party.  Tbe  complaint  alleges  that  Mul- 
cahy was  ready  and  willing  to  carry  out  the 
contract,  and  would  have  done  so  but  for  de- 
fendant's refusal.  An  agreement  to  sell,  a 
promise  in  writing  to  pay  a  commission,  a 
willingness  and  ability  to  buy,  and  a  refusal 
to  convey,  are  the  structural  parts  of  the 
complaint  in  this  class  of  cases.  Applyli^c 
this  test  the  complaint  stated  a  cause  of 
action  and  will  sustain  the  Judgment  to  the 
extent  of  the  demand  made  under  it 

No  recovery  can  be  allowed  under  tbe  sec- 
ond cause  of  action.  It  falls  within,  and 
must  be  construed  with  reference  to,  the 
amendment  to  the  statute  of  frauds.  Laws 
1905,  p.  110.  It  is  allied  In  the  complaint 
that  defendant  knew  of  the  promise  of  Mul- 
cahy to  pay  plaintiff  the  $160  commission. 
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Thii  was,  no  doubt,  put  into  complaint 
to  meet  tbe  accepted  proposition  of  law  that 
a  real  estate  broker  cannot,  In  tbe  absence 
of  an  express  agreemmt  or  a  dlsclosnre  of 
bis  true  relation,  act  as  agent  for  both  tbe 
vMidor  and  velidee.  Bnt  tbls  Is  not  enougb. 
No  recovery  against  defoidant  can  be  had, 
either  directly  or  by  way  of  damages,  for  the 
loss  of  tbe  commission,  nnless  he  has  bound 
himself  in  writing.  Tbls  he  did  not  do.  Tbe 
statute  is  quoted  and  cases  collected  In 
Swartswood  t.  Naslln,  106  Pac.  770. 

The  judgment  of  tbe  lower  conrt  will  there- 
fore be  reduced  In  the  sum  of  $160,  with  in- 
terest thereon  from  the  27th  day  of  Novem- 
ber. 1908,  to  Hay  28,  -1908,  the  date  of  tbe 
jndgmrat,  at  the  rate  of  6  per  cent  per  an- 
num. 

With  this  modification,  tbe  jndgvent  Is 
affirmed.  Tbe  appellant  will  reoorer  costs  oa 
appeaL 

BUDKIN,  C.  J.,  and  FULIiBBTON,  OOSi; 
and  MOBBIS.  JJ^  otmcnr. 


ANDERSON  T.  6L0B&  NAVIGATION  CO. 
(Supreme  Court  ol  Washington.  Feb.  26, 1910.) 

1.  Mastbs  and  SnvAHT  (H  236,  286*)— In- 

JTJBT  TO  SEBTAKT  — €!ONTU8UTOBr  NlOLX- 
GINCE. 

A  longaboremaa  engaged  in  loading  lumber 
on  a  Teasel  under  tbe  direction  of  tbe  mate, 
whose  duty  It  was  to  signal  the  winch  driver 
when  to  hoist  and  when  to  lower  sling  loads  of 
lumber,  and  to  warn  the  longshoreman  of  the 
approach  of  a  sling  load  so  niat  he  might  get 
out  of  the  way,  coold  rely  on  tbe  mate  wamfng 
him  of  the  approach  of  a  load,  and  whether 
there  was  aivtaiag  unusual  connected  with  the 
hoisting  of  a  particular  load,  by  which  the  long- 
shoreman was  injured,  that  .would  rnider  the 
customary  warning  unnecessary,  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  M  681,  7^742, 1010-1050; 
Dee.  Dig.  11  286,  286.*] 

2.  MASm  AND  SBBTAIIT  d  214*)— INJITBT  TO 

SKBVANT— ASSUIIFTIOK   OF  RISK. 

Where  a  master  undertook  to  supervise  the 
work,  a  servant  did  not  assume  the  risk  of  In- 

Siry  caused  by  negligent  performance  of  the 
n^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  565 ;  Dec  Dig.  |  214.*  j 

a  MABTES  and  SBBVANT  (I  274*)— INJDBT  TO 
SeBVANT— COHTBIBUTOBT  NEOLIOEHCI— Ev- 

idenck. 

Where,  in  an  action  fbr  injuries  to  a  long- 
shoreman engaged  in  loading  inmber  on  a  ves- 
sel, the  issue  was  whether  he  exercised  due  care 
ID  relying  on  the  mate  to  warn  him  of  the  ap- 
proach of  a  sling  load  of  lumber,  evidence  that 
it  was  the  custom  of  all  longshoremen,  woricing 
on  the  vessel  at  the  time,  to  depend  on  the  sig- 
nal of  the  mate  to  warn  them  and  not  to  look 
out  for  themselves,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  8S  939-949;  Dec.  Dig.  S 
274.*] 

4.  PBtNOIPAL  AND  AqENT  (S  28*)— EZIBTENCX 

OF  Relation— Evidence. 

Evidence  that  a  foreiRn  corporation  owned 
a  vessel,  direclpd  its  operation,  took  the  freights 


earned  ^  It,  and  paid  the  expenses  oi  operation, 
held  somdent  to  support  a  finding  tiiat  a  domes- 
tic corporation,  tfaoagh  styled  in  a  lease  of  the 
vessel  an  independent  lessee,  was  really  a  mere 
agent  of  the  foreign  corporation,  which  was  the 
real  principal  and  liable  for  Injuries  to  a  serv- 
ant engaged  In  loading  the  vessel. 

[Qd.  Note.— For  other  case^  see  Principal  and 
Agent.  Cent  Dig.  |  41 ;  Dec.  Dig.  |  23.*] 

5.  WITNBBBBB   (|  380*>— iKPBACHaOtNT  —  Ad- 

icisBiBiLnr. 

Where,  on  the  Issue  whether  a  foreign  cor- 
poration operated  a  vessel  for  its  own  use,  or 
whether  a  domestic  corporation  operated  it  as  a 
lessee,  It  was  admitted  that  the  foreign  corpora- 
tion owned  tbe  vessel,  and  a  witness  testified  on 
cross-examination  that  the  domestic  corpora- 
tion owned  no  vessel,  bnt  that  all  of  those  it 
purported  to  operate  belonged  to  the  foreign 
corporstion,  a  question  whether  tbe  domestic 
corporation  had  not.  In  an  answer  filed  to  an  ac- 
tion brought  against  it,  admitted  its  ownerehii»' 
of  a  vessel,  was  properly  excluded  because  not 
proper  Impeaching  sivldence. 

[Ed.  Note.— For  other  cases,  aeo  Wltnesaea.. 
Dec  Dig.  8  330.*] 

6.  Tbial  (i  59*)— ObdIB  of  Fbo(»*— Dibobb- 

TXON  OF  COUBT. 

Brror  cannot  be  predicated  on  tbe  fact  that 
the  trial  court  enforced  technical  rules  covering 
the  admission  of  evidence;  and,  though  the 
order  In  which  evidence  is  introduced  Is  not  ma- 
terial, tbe  conrt  may,  withoat  being  diarged 
with  error,  exelnde  evidenee  olCsred  out  of  Ita 
proper  time. 

[Bd.  Note^For  other  cases,  see  TriaL  Cent. 
Dig.  H  138-140^  142-145;  Dec.  Dig.  169.*] 

Department  1.  Appeal  from  Snpnior  Coort, 
King  County;  Mitchell  OlIHam,  Judge' 

Action  by  Leander  Anderson  against  the 
Globe  Navigation  Company.  From  a  judg- 
mmt  for  plalntUt  defendant  appeals.  Af- 
firmed. 

Roberts,  Battle,  Hnlbert  &  Tennant.  for  ap- 
pellant Alexander  &  Btmdy,  for  respondents 

FULLERTON,  J.  Tbe  respondent  is  ai 
longshoreman,  and  on  February  15. 1907,  was 
employed  as  such  In  loading  the  lumber- 
schooner  Alex  T.  Brown.  Tbe  lumber  waa 
brought  alongside  the  schooner  on  scows,  from 
whence  it  was  carried  to  the  schooner  deck 
in  sltng  loads  by  means  of  a  hoisting  rig- 
ging operated  by  a  steam  winch.  After  belns 
carried  to  tbe  deck,  tbe  lumber  was  deposited 
on  a  block,  from  whence  It  was  distributed' 
to  tbe  various  parts  of  the  vessel  by  tbe  long-- 
sboreman.  Tbe  respondent  was  working  oa- 
tbe  port  side  of  the  vessel  taking  lumber  fronn 
a  block  and  storing  It  forward.  Tbe  loadlns 
was  done  under  the  direction  of  tbe  first  mate- 
of  tbe  vessel,  who  also  acted  as  hatch  tender. 
It  was  blB  duty  to  signal  tbe  winch  driver 
when  to  hoist  and  when  to  lower  tbe  sllngc 
loads,  and  to  warn  the  longshoreman  of  the 
approach  of  a  sling  load  that  they  might  get 
out  of  the  way.  The  work  was  done  rapidly, 
and  the  longshoreman  paid  no  attention  to  the- 
approach  of  the  sling  loads  until  they  hear*^ 
the  warning  given  by  tbe  mate.  Tbe  respond- 
ent, while  engaged  In  his  work,  was  injured. 
In  the  regular  performance  of  his  duty  t»e 
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picked  from  the  blo<^  a  piece  of  timber  of 
considerable  size  and  leQgth  and  was  proceed- 
ing to  carry  it  away  when  a  sling  load  of 
lumber  was  dropped  on  the  ead  next  the 
block,  knocking  him  down.  No  warning  was 
glTen  of  the  approach  of  this  sling  load.  The 
mate,  after  giving  the  signal  to  hoist  the 
load,  seems  to  have  turned  away  from  his 
usoal  post,  and  the  respondent,  relying  on  the 
belief  that  a  signal  would  be  given,  failed  to 
look  out  for  himself  and  was  Injured  in  con- 
sequence. This  action  was  brought  to  re- 
cover for  the  injuries  so  suffered.  At  the  trial 
In  the  court  below  the  Jury  returned  a  ver- 
dict in  respondent's  favor  for  the  sum  of 
9000,  and  Judgment  was  entered  thereon  from 
wlilch  this  appeal  waa  taken. 

The  appellant  Inalsta  that  the  respondent 
was  gollty  of  contrUratory  negligence,  and 
that  he  aasmned  the  risk  of  Injuir  tma  the 
operation  of  the  sUng.  The  Orel  branch  of 
tiie  contention  is  baaed  on  the  claim  that  the 
respondent,  being  an  experienced  sailor  and 
longshorCTian,  thoold  have  taken  ttie  mate's 
signal  to  hoist  as  a  warning  of  the  approach 
of  the  sling  load  and  kept  out  of  the  way. 
But  we  are  clear  that  under  the  facts  of  the 
case  this  was  a  question  for  the  jury.  It  was 
CQstomary  for  the  mate  to  give  a  direct  warn- 
ing to  the  loogshorranen  themselves,  and  the 
respondmt  had  the  right  to  rely  npon  this 
custom,  and  it  was  for  the  Jury  to  say  wheth- 
er thwe  was  anything  unusual  connected  with 
the  hoisting  of  thla  particular  load  that  would 
render  the  costomary  wamii^E  unnecessary. 
Nor  did  the  respondoit  assume  the  rifek  of  in- 
Jury  from  a  failure  to  warn  on  the  part  of  the 
mate  The  business  of  loading  the  schooner 
with  lumber  could  not  be  saf^  carried  on 
without  snpervlBlon  on  the  part  of  some  one. 
'When,  therefore,  the  master  undertook  to 
supervise  the  work,  it  was  bound  to  exwcise 
ordinary  care  in  the  performance  of  the  duty, 
and  Its  failure  bo  to  do  renders  It  liable  to 
its  servants  for  injuries  caused  thereby.  The 
servants  did  not  assume  the  risk  of  Injury 
caused  by  ita  neglect 

It  is  next  complained  that  the  court  erred 
In  allowing  a  witness  to  testify  to  an  accusa- 
tion he  had  made  against  the  mate  at  the 
time  of  the  injury.  But  as  we  read  the  rec- 
ord there  was  nothing  left  of  the  statement 
after  the  court  on  motion  of  counsel  had  elim- 
inated the  supposedly  objectionable  parts. 
The  record  was  left  In  a  condition  somewhat 
confusing  as  to  the  mattera  the  Jury  could 
properly  consider  as  evidence;  but  we  find 
In  it  no  prejudicial  error. 

A  number  of  witnesses  were  allowed  to  tes- 
tify, over  the  objection  of  the  appellant,  that 
it  was  the  custom  of  all  the  longshoremen 
working  on  this  vessel  at  the  time  the  appel- 
lant was  injured  to  depend  on  the  signal  of 
the  mate  to  warn  them  of  the  approach  of 
the  loaded  ding,  and  not  to  look  out  for  It 
themselves.  It  Is  urged  that  this  is  error, 
tot  the  reason  that  the  longshoremen  were 


bound  under  the  law  to  exercise  ordinary 
care  In  protecting  themselves,  and  that,  if  1^ 
reasonable  care  the  respondent  could  have 
protected  himself  from  injury  1^  Oie  loaded 
sling.  It  was  his  duty  to  so  exercise  it,  r^rd- 
less  of  the  custom.  This  contention  la  no 
doubt  sound,  but  thbi  evidence,  as  we  view 
the  record,  was  Introduced  for  the  purpose 
of  showing  what  was  reasonable  care  under 
the  drcumstances.  If  all  of  the  longshore- 
men relied  upon  the  mate  to  warn  them  of 
the  approach  of  the  sling,  and  this  was  the 
custom  under  like  conditions,  it  is  some  evi- 
dence that  the  respondent  was  exercising  or- 
dinary and  reasonable  care  for  his  own  safe- 
ty In  following  the  custom,  and  It  was  not 
error  to  admit  it 

The  appellant  is  Incorporated  under  the 
laws  of  New  Jersey,  and  Is  admittedly  the 
owner  of  the  schooner  on  which  the  respond- 
ent was  working:  It  set  ont  in  Its  answer, 
however,  and  at  the  trial  attempted  to  show, 
that  it  had  leased  the  schocmer  to  a  corpora- 
tion organized  under  the  laws  of  tSiis  state 
known  as  the  "Olobe  Nav^tion  Company, 
Limited,"  and  that  this  lattw  corporation  was 
operatli^  the  vessel  at  the  time  of  the  re- 
spondent's injury  under  Its  lease  and  «a> 
alone  respon^le  for  any  Injury  occurring  to 
the  perscms  employed  as  laborers  thereon. 
The  respondent  in  rebuttal  offered  evidence 
tending  to  show  that  thta  lease  was  a  mere 
make^lft  .Intended  for  the  purpose  of  re- 
lieving the  ai^llant  from  liability  for  acci- 
dents of  this  character;  whereas,  in  &nth 
and  In  fttct  It  was  operating  tba  vessel  for 
Its  own  benefit  and  pn^t  through  the  second 
corporation  as  Its  agent  The  court  submit- 
ted this  question  to  the  Jury,  and  the  appel- 
lant now  contends  that  this  was  error;  that 
there  was  In  fact  no  competent  evidence  tend- 
ing to  dispute  the  fact  that  the  leasee  corpora- 
tion was  not  operating  the  vessel  on  Its  own 
behalf.  But,  without  altering  up<m  a  review 
of  the  evidence,  we  hold  that  the  court  prop- 
erly submitted  the  question  to  the  Jury.  The 
local  corporation  cannot  be  held  to  be  an  in- 
dependat  lessee  merely  because  the  lease  so 
styles  It  Whether  It  was  so  depends  upon 
the  character  in  which  it  In  fact  was  acting. 
If  it  is  a  fact  as  the  evidence  tended  to 
show,  that  the  appellant  directed  the  opera- 
tion of  the  vessel,  took  the  freights  earned 
by  It  and  paid  the  expenses  of  operation,  It 
was  comi>etent  for  the  Jury  to  find  that  the 
appellant  was  the  real  principal,  and  the 
local  corporation  a  mere  agent 

In  this  connection,  the  appellant  complains 
of  the  exclusion  of  certain  evldrace.  One  H. 
R.  Cllse,  called  as  a  wltneas  on  behalf  of  the 
respondent,  testified  concerning  the  relations 
between  the  appellant  and  the  local  corpora- 
tion'. On  cross-examination  he  testified,  in 
answer  to  questions  propounded  by  appel- 
lant's counsel,  that  the  local  corporation  own- 
ed no  vessels  Itself,  but  that  all  of  those  It 
purported  to  operate  were  the  property  of 
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the  appellant  He  wu  then  asked  If  the 
local  corporation  did  not,  In  an  answer  filed 
to  an  action  brought  against  it,  admit  Its  own- 
ership of  a  vessel  known  as  the  William  T. 
Nottingham.  To  this  an  objection  was  In- 
terposed and  sustained,  whereupon  the  appel- 
lant offered  the  answer  Itself,  which  was  ex- 
cluded also.  These  rulings  are  assigned  as 
error,  but  we  think  the  ruling  correct.  If 
the  purpose  was  to  impeach  or  contradict  the 
witness,  the  two  events  were  not  sufficiently 
connected  in  point  of  time  to  even  remotely 
do  that;  If  It  was  offered  as  independent  evi- 
dence in  support  of  the  appellant's  case  In 
chief,  then  it  was  rightly  rejected  as  being 
offered  out  of  Its  proper  time.  The  order  in 
which  evidence  1b  Introduced  is,  of  course, 
not  very  material,  and  the  courts  gCTerally 
bold  that  evidence  duly  admitted,  although 
irregularly,  is  entitled  to  all  the  considera- 
tion it  otherwise  deserves.  But  error  can- 
not be  predicated  on  the  (act  that  the  trial 
court  enforces  technical  rules  governing  the 
admission  of  evidence. 

Finally,  objection  to  made  to  certain  In* 
structioni  given  by  the  court,  and  to  certain 
others  requested  by  the  app^ant  and  by  the 
conrt  rinsed.  The  exception  to  those  given 
li  baaed  upon  a  different  view  of  the  evi- 
dence from  tliat  taken  hy  the  trial  court  and 
ns  in  this  opinion,  and  Is  snffldently  an- 
swered by  what  haa  been  said  concerning  the 
sufficiency  of  the  evldoice.  TboM  reqneated 
and  refused,  with  the  exception  hereinafter 
noticed,  require  no  qiedal  consideration.  In 
so  far  as  tb«y  were  pertlnrait,  tiuiy  were  in- 
cluded In  the  teneral  diarge  given,  by  the 
court 

Requested  Instructlona  numbered  6  and  6 
were  as  follows: 

"(5)  You  are  hastructed  that  the  duties  of 
the  plaintiff  and  the  defendant  are  reciprocal, 
and,  while  the  defendant  was  required  under 
the  law  to  exercise  reasonable  care,  the 
plaintiff  was  also  required  to  exercise  rea- 
sonable care  In  working.  In  handling  the  lum- 
ber, and  performing  the  duties  required  of 
him  under  his  employment  If  the  plaintiff 
could  have  seen  that  the  sling  load  of  lumber 
was  about  to  strike  the  piece  of  lumber  he 
held  In  his  hands,  by  the  exercise  of  reason- 
able care  on  his  part  then  the  law  imposes 
on  him  the  duty  of  seeing.  It  is  the  duty  of 
a  man  working  in  a  dangerous  place,  or  a 
place  where  he  Is  liable  to  receive  injury, 
to  make  a  reasonable  Inspection  of  tbe  con- 
ditions about  him  and  the  method  of  doing 
the  work.  He  is  also  required  to  keep  a 
lookout  for  approaching  dangers  that  be  Is 
acquainted  with,  and,  If  a  man  is  Injured 
wliile  working  about  any  kind  of  work  by 
reason  of  hto  own  failure  to  keep  a  reason- 
able lookout  and  to  exercise  his  natural  facul- 
ties In  a  reasonable  way  to  avoid  an  acci- 
dent he  cannot  recover.  And  if  yon  find  in 


this  case  that  tbe  plaintiff  by  the  exercise  of 
reasonable  care  on  his  part  could  have  seen 
and  understood  the  danger  and  could  have 
avoided  the  same  by  keeping  a  reasonably 
careful  lookout  and  observation  on  his  part, 
then  he  cannot  recover  and  your  verdict  must 
be  for  the  defendant 

"(3)  Ton  are  Instructed  that  It  was  the 
duty  of  the  plaintiff  to  perform  his  work  In 
a  careful  manner  and  to  do  It  In  a  way  and 
at  a  time  that  was  safe,  if  he  could  have 
done  so,  and  if  he  knew  that  a  sling  load 
of  lumber,  or  if  he  should  have  known  that  a 
sling  load  of  lumber  was  about  to  be  raised 
or  swung  in  from  the  vessd,  and  that  It  was 
liable  to  strike  the  piece  of  lumber  that  he 
had  In  his  hands,  then  It  was  his  duty  to  ex- 
ercise reasonable  care  to  avoid  Injury  by  rea- 
son of  this  sUng  load  of  lumber  being  swung 
In  on  the  deck  of  the  vessel,  and  If  you  be- 
lieve from  the  evidence  that  the  plaintiff 
knew  or  could  have  known  by  the  exercise  of 
reasonable  care  on  bis  part  that  the  sling 
load  of  lumber  was  being  swung  In  upon  tbe 
vessel,  and  that  the  same  was  liable  to  strike 
the  piece  of  lumber  he  had  In  his  hands,  and 
he  failed  to  exercise  reasonable  care  In  thla 
regard,  tiien  your  verdict  should  be  for  the 

defendant? 

These  requests,  while  they  mi^t  be  ap- 
propriate under  other  condltbms,  seem  to  as 
wholly  inapplicable  to  the  facts  as  shown  by 
this  record.  Here  the  master,  for  the  pur- 
pose of  better  handling  Its  work,  had  assum- 
ed tbe  burden  of  warning  Its  servante  of  the 
approach  of  this  sling.  The  servants  were 
not  only  invited,  but  required,  to  rely  on  this 
warning  to  protect  them  from  danger.  They 
were  expected  to  go  to  the  blocks  and  take 
away  the  lumber  at  any  times  other  than 
such  times  as  they  should  be  told  not  to  go. 
The  arrangement  was  one  Intended  to  hasten 
the  work.  It  .was  for  the  master's  benefit. 
Any  instruction,  therefore,  wlilch  told  the 
Jury  that  the  workmen  most  rely  upon  their 
own  resources  to  protect  themselves,  and  not 
on  the  warning  given  by  the  master,  would  be 
contrai7  to  the  law  arising  from  the  facts 
proven,  and,  henoe,  in  itsejf  error. 

The  Judgment  to  affirmed. 

RUDEIN.  a  and  GHADWIOK,  G0SB3. 
and  MOBBIS,  JJ.,  concur. 


MURRILLA  V.  GUIS. 

(Snpreme  Court  of  WaBhington.   Mardi  8, 
1910.) 

ToBTs  (I  27*)— Civil  Liabilitt— Bvidekck. 

EhrideDce  held  sufficient  to  show.  If  not  a. 
technical  seduction,  at  least  an  actionable  wran^ 
committed  on  plaintiff  by  defendant 

[Ed.  Note.— For  other  case^  see  Torts.  Doc. 
Dig.  I  27.«] 

Oiadwlck,  Mount  and  Grow,  JJ.,  disssatinc. 
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On  rehearlns.  Former  oghdon  adhered  to. 
For  former  opInftHi.  aee  51  Wuh.  93,  9S 

Fac  100. 

PITLLERTON,  J.  This  case  was  beard 
originally  at  the  October  seselon  of  the  court 
la  1906,  and  an  opinion  written  affirmlog  the 
Jndgment  of  the  conrt  below.  The  opinion 
viu  be  foimd  in  51  Wash.  03,  OS  Pac.  lOO. 
Sohaoqiisntly  a  rehearing  was  granted  and 
the  cause  reargued  at  the  May  term  of  1909. 
At  tiie  rehearing  counsel  for  appellant  pre- 
anted  wiUi  great  force  and  ability  hla  ob- 
ietitlooB  to  the  Jodgment  urged  at  tlie  fra- 
mer  bearing;  partlcnlarly  the  objections  that 
the  Tenilct  is  against  law,  and  that  the  erl- 
deuce  la  insofficlent  to  Justin  the  rerdlct 

Bat  flrst  we  will  notice  the  contention 
that  the  erldence  f^ed  to  establish  the  al- 
legations of  the  complaint,  In  that  It  fail- 
ed to  allow  that  the  respondent  was  sedaced; 
the  precise  objection  being  that  the  evidence 
tended  to  prare  rape,  if  it  tended  to  prove 
anything,  and  not  seduction.  Answolng 
this  objection  at  the  former  bearing,  the 
Chief  Justice;  who  pronounced  the  oplnitm 
of  ae  court,  used  this  language:  "Undoubt- 
edly the  teetlmotty  of  respondent  tended  to 
Bbow  a  case  of  rape  in  the  first  Instance. 
She  testified  that  appellant  called  at  her 
room  and  brought  wine  with  him,  insisting 
that  she  should  drink  with  him,  which  she 
did;  that  soon  after  drinking  she  lost  con- 
Bctousness,  and.  upon  recoverluff  consclons- 
nesa,  she  was  lying  upon  her  bed,  and  ap- 
pellant -was  sitting  beside  her,  whereupon  she 
dlscoTcred  that  she  had  been  ravished.  The 
■boTei,  it  is  true,  tended  to  establish  rape 
only;  but  she  proceeded  to  testify  that,  a 
day  or  two  following  the  occasion  specified, 
ippellant  again  called  and  insisted  that  she 
eboald  yield  to  him,  which  she  consented  to 
do  because  of  bis  promise  to  protect  her, 
and  also  becanse  of  the  feeling  that  she  was 
already  mined  and  she  did  not  care  what 
became  of  ber.  She  says  that  their  relations 
were  aftrawards  repeatedly  continued  under 
those  circumstances  for  several  months,  dur- 
log  wbich  time  a  condition  of  pregnancy 
arose  which  was  afterwards  avoided  by 
abortive  means  provided  by  appellant.  We 
think  tbe  above  showed  a  prima  facie  case 
of  sednctloD.  The  artifices  used  by  appel- 
lant taken  an  together,  had  tbe  effect  to 
overoome  ber  scruples  at  a  time  when  she 
was  capable  of  consenting,  and  did  ccmsent, 
and  not  tbe  least  of  those  artifices  was  the 
method  used  tbe  flrst  time,  which  left  her 
la  a  firame  of  mliid  to  be  afterwards  easily 
bitloCTKwd  to  yield  to  his  demands." 

It  seems  to  us  now  that  this  snfflclenOy 
answers  Ibe  obJecUon.  Manifestly  there  was 
bere  sbovra  an  actionable  wrong.  The  se- 
doctkm  shown  did  not  consist  solely  of  the 
ravfstament.  This  was  only  one  of  the  sev- 
eral means  used  to  accomidlsh  the  sednc- 
0am.  Nor  do  tbe  proofs  depart  to  far  from 


tbe  allegations  of  tbe  complaint  as  to  con- 
stitute a  variance.  Tbe  charge  in  the  com- 
plaint was  general.  The  means  used  to  ac- 
complish the  seduction  were  not  set  out  with 
particularity.  Doubtless  the  appellant  could 
by  a  proper  motion  at  the  proper  time  have 
had  them  made  spedflc;  but,  since  be  did 
not  do  so,  tbe  reqwndent  was  mtltled,  un- 
der the  pleadings  as  they  stood*  to  show  the 
acts  constituting  the  seductkm. 

Agabi,  It  is  insisted  that  the  respondent 
was  not  of  that  chaste  character  tiiat  would 
permit  of  her  seduction.  It  Is  urged  that 
ha  profession  and  conduct  was  such  that 
It  Is  too  much  to  suppose  that  she  could 
have  maintained  her  virtue  in  the  presence 
of  hec  admitted  environment:  also,  that  she 
was  of  such  unchaste  character  because  of 
her  conduct  and  speech  that  she  was  inca- 
pable of  being  seduced,  even  though  prior  to 
the  tbne  she  had  sttual  intercourse  vrlth 
the  appellant  she  had  not  had  sexual  latef 
course  with  other  men.  But  the  flrst  con- 
tention we  think  was  for  the  Jury.  It  Is 
possible,  though  perhaps  it  be  not  over  prob- 
able, that  a  woman  may  take  part  In  dance- 
hall  performancei,  even  in  Alaska,  and  not 
be  a  prostttnte.  Wbethw  this  was  the  ex- 
ceptionable case  was  a  fact  that  the  Jury 
had  the  privilege  of  determining  from  the 
evidence,  and  the  court  ought  not  to  be  has- 
ty in  Betting  up  Its  Judgment  against  theirs. 
From  tbe  second  proposition  we  differ  In 
toto.  We  do  not  believe  that  man  has  an 
unbridled  license  to  drug  and  carnally  know, 
and  thereafter,  by  promises  of  protection.  In- 
duce a  woman  to  have  further  carnal  knowl- 
edge with  him,  merely  because  she  may  be 
unchaste  in  speech  and  Indiscreet  in  con- 
duct, and  an  actress  performing  in  a  dance 
hall.  The  cases  cited  by  counsel  as  sustain- 
ing this  contention  go  to  the  full  length  un- 
der the  facts  they  present  But  with  one  ex- 
ception they  are  criminal  cases  where  pre- 
vious chaste  character  is  a  condition  prece- 
dent to  a  conviction.  For  the  civil  action  of 
seduction,  under  our  statute,  previous  chaste 
character  is  not  made  a  prerequisite.  Any 
woman  may  maintain  an  action  for  her  own 
seduction,  whether  or  not  she  be  of  previ- 
ously chaste  character.  The  civil  case  cited 
(Breon  v.  Henkle,  14  Or.  505,  18  Pac.  289)  Is 
80  wide  in  Its  facts  from  the  case  at  bar  as 
not  to  be  In  point  We  feel,  therefore,  that 
our  former  conclusion  on  this  branch  of  the 
case  is  Just 

The  contention  that  the  verdict  of  the 
Jury  is  against  law  Is  founded  on  the  claim 
that  the  Jury  disobeyed  the  Instructions  of 
tbB  conrt  The  court  charged  the  Jury  that, 
If' they  found  that  any  witness  testlfled  false- 
ly to  any  material  matter,  then  th^  should 
reject  the  testimony  of  such  witness  as  to 
all  matters  and  things  wherein  It  Is  not  cor- 
roborated by  other  witnesses;  and,  further, 
that  tbe  Jury  must  be  able  to  find  that  the 
evidence  tbe  respondent  gave  as  to  ber  sfr- 
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dnctlon  I7  flie  appelant  was  cOTnborated 
by  nmie  other  erUfince  In  the  case  before 
th^  conld  find  In  hw  fkvor;  that  they  could 
not  find  sednctlon  on  the  erldmce  of  the 
respondent  alone.'  It  la  argued  that  these 
insthictionB,  whether  r^t  or  wnmj^  be- 
came the  law  of  the  case,  and  lhat  the  re- 
Kpondent  did  In  fact  testify  talady,  and 
there  waa  In  fact  no  corroboration  of  hw 
testimony  on  the  question  of  her  seduction. 
In  suppwt  of  the  first  proposition,  the  sppel- 
lant  calls  attention  to  answers  the  respond- 
ent made  to  certain  wrlttm  Intwrogatorles 
propounded  to  her  prior  to  the  trial  of  the 
cause,  and  her  answers  made  to  qnestifms 
asked  her  while  being  cross-examined  at  the 
trlaL  But  a  careful  comparison  of  her  tes- 
timony convinces  us  that  there  waa  no  such 
contradiction  Shown  as  to  require  as  to  find 
as  a  matter  of  law  that  the  witness  testi- 
fied wlUfnlly  false  at  any  stage  of  the  pro- 
ceeding. Ab  her  conns^  will  argae,  wheth- 
er or  not  there  is  a  contradiction  depends 
In  a  large  measure  upon  the  Interpretation 
that  la  put  upon  the  words  used  by  counsel 
In  framing  the  iDterrogatortes.  For  exam- 
ple, be  asks  her  if  she  did  not  "entertain" 
certain  gentlemen  Id  her  sleeping  apart- 
ments on  certain  occasions;  If  she  did  not 
do  what  was  called  "rustling  for  drinks"  In 
certain  dance  halls;  If  she  did  not  sell  drinks 
In  boxes  In  certain  others — to  each  of  which 
she  answered,  "No."  In  her  cross-examlna- 
tton  at  the  trial  she  testified  that  at  onn 
place  men  came  to  her  sleeping  rooms  and 
drank  wine  and  beer  tbere  with  her;  that 
men  would  buy  drlnki  for  her  at  the  dance 
halls  mentioned;  and  that  the  waiters  sold 
drinks  to  persons  In  boxes  with  her,  although 
she  sold  none  herself.  It  is  plain  that,  If 
by  "entertain"  It  were  meant  the  act  of 
drinking  wine  and  beer  with  men  In  her 
rooms,  then  she  contradicted  herself;  while, 
If  It  be  meant  by  that  word  that  she  sus- 
tained criminal  relations  with  me6  at  that 
time  and  place,  she  did  not  do  so.  So  with 
the  phrase  "rustling  for  drinks,"  If  her  acts 
of  drinking  with  men  In  dance  halls  be 
"rustling  for  drinks."  she  testified  falsely; 
while,  If  It  be  meant  that  she  by  immoral 
acts  Induced  men  to  buy  drinks,  she  did  not 
so  testify.  So,  also,  with  the  phrase  "selling 
drinks,"  If  It  be  meant  thereby  that  she  ask- 
ed and  persuaded  men  while  In  boxes  to  buy 
drinks,  then  ib»  testified  falsely;  while,  If 
It  be  meant  that  she  actually  sold  drinks 
herself,  she  did  not  so  testify.  Moreover,  It 
was  stated  by  her  counsel  that  the  answers 
to  the  IntoTogatories  were  given  under  his 
advice,  after  the  respondent  had  stated  to 
bim  fully  and  fairly  all  of  her  acts  at  the 
places  to  which  the  inquiries  related,  end 
that  her  answers  were  made  on  his  advice, 
in  the  belief  that  they  answered  the  Inter- 
rogatories truthfully.  In  view  of  these  clr- 
cumBtanoea,  It  would  be  going  too  far,  we 
think,  to  say  that  she  had  legally  forfeited 


her  rl^t  to  recover  for  ^e  wrongs  sufltered 
by  her  at  the  appdlanf  s  hands.  As  we  said 
in  our  former  opinion,  it  may  be  that  the 
circumstances  were  such  as  to  challenge  the 
attention  of  the  Jury  to  a  careful  scrutiny 
of  her  testimoiv;  but  we  condude  now,  as 
we  concluded  then,  there  Is  no  room  to  con- 
tend that  the  testbnony  presente  a  question 
to  be  determined  as  a  qnestlou  of  law. 

The  second  hrandi  of  this  eonteation,  name- 
ly, that  there  was  no  corrobontlng  e^dence 
am  to  file  respondents  seduction  by  the  ap- 
pelant seems  to  ns,  also,  to  Iw  untenablew 
As  a  matter  of  law,  Um  respondanPs  evldene» 
needed  no  corroboration  in  order  to  legally 
sustain  a  mrdiet  in  her  tvna.  This  Is  a  dv- 
II  action,  and  the  respondmt  had  the  same- 
ti^t  to  have  her  naked  testimony  irelghed 
by  tiie  Jury,  as  the  appellant  had  to  have  his 
testimony  so  we^ed.  But  the  court  Charg- 
ed the  Jury  that  the  respondentia  eiidence- 
must  he  COTToborated,  and  the  appelant  in- 
sists that  this  diarga  became  the  law  of  the^ 
case,  and  that,  unless  this  court  can  find 
sufficient  corroborative  evldoice,  it  must  re- 
verse the  case  and  smd  It  back  for  a  new- 
trial.  But  this  burden  is  not  upon  us.  The- 
trial  Jndg^  at  the  time  he  Instructed  the  ju- 
ry to  this  effect  also  Instructed  them  that 
It  was  for  them  to  say  whether  the  respond- 
ent was  corroborated  by  other  evidence  In 
the  case,  and  thus  committed  hfans^  to  the- 
doctrine  that  Ihsn  was  evidence  corrobora- 
ting the  statements  of  the  raspondent  The- 
guestion  comes  to  ns  thwefore  like  all  oth- 
er disputed  questions  of  fact  We  have  not 
to  Inquire  as  to  the  wel^t  and  sufficiency  of 
the  c(nToborative  evidence,  but  merely  was 
th^  such  evidence?  We  think  there  was- 
corroborative  evidence.  It  was  admitted  by 
the  appellant  that  he  was  one  of  the  propri- 
etors of  the  house  at  which  the  respondent 
wo^ed ;  be  admits  that  he  purchased  drinks 
for  her  at  different  times ;  it  was  shown  that 
he  at  one  time  took  her  to  the  cottage  of  an- 
other inmate  of  hla  house,  and  was  with  her 
in  the  bedroom  while  callers  occu[ded  tfae- 
front  part  of  the  house,  and  that  there  he- 
had  drinks  with  her ;  It  was  shown  that  the- 
respondent  made  complaint  to  a  friend  of 
his  treatment  of  her  about  the  time  she  now 
alleges  the  act  of  seduction  occurred,  in  which 
she  cried  over  her  trouble  and  bemoaned  the- 
fact  that  she  could  never  marry ;  and  a  wit- 
ness for  the  appellant  testified  that  he  was 
told  at  Juneau  of  trouble  between  the  respond- 
ent and  the  appellant  While  other  circum- 
stances might  be  xwinted  out,  this  evidence, 
it  seems  to  us,  sufficiently  sustains  the  Judg- 
ment on  the  point  in  question.  From  the 
nature  of  the  offense,  the  Tlctim  of  the  se- 
duction and  the  appellant  are,  of  coarse,  the 
only  persons  who  can  testify  to  the  actual 
occurrences.  The  occurrences  were  had  In 
secret,  and,  If  It  be  the  rule  that  a  woman 
wronged  under  these  conditions  must  produce 
an  eyewitness  to  the  overt  act,  then  truly 
no  recovery  can  ever  be  had  for  crima  of 
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this  dbancter.  Opportonlty  to  «HDinlt  the 
act,  undue  and  unoBual  attention  <m  tiie  part 
of  the  sednca  to  tbe  seduced,  nmom  on 
the  part  of  tbe  Tictlm.  and  ooncorrent  com- 
plaints of  the  wrong  may  not  %>e  strong  cor- 
roborative drcnmatancas,  but  they  tend  In 
that  direction.  It  must  be  remembered  that 
the  reqKmdent  Is  not  being  prosecuted  for 
crime.  It  iB  not  a  question  of  his  guilt  be- 
yond a  reasonable  doubt  The  case  is  mere- 
ly a  ciTll  action  at  law  to  be  determined  by 
the  iweponderance  of  tbe  evidence.  It  is  one. 
moreover,  in  whldt  the  appellant  liaa  the 
right  to  .have  the  evidence  weighed  by  a  Jn- 
ry,  and  not  by  the  court,  and.  when  the  ver- 
dict is  sustained  Iqr  substantial  evidence,  this 
<!onrt  but  usurps  its  functions  and  deprives 
a  llUgant  of  a  fundamental  right  when  it  aa- 
sumes  to  override  the  Jury's  verdict 

Other  questions  suggested  are  soffldoitly 
discussed  in  our  original  opinion. 

Tb»  Judgment  is  affirmed. 

PARKEB  and  DUNBAR,  33h  concoT, 

BUDKIN,  0.  J.  Whether  the  testimony 
dunra  a  technical  seduction  nuy  weU  i>e 
doubtful,  but  It  tends  to  show  an  actionable 
wrong  suffidffiitly  covered  by  the  allegations 
of  the  complaint,  and  I  therefore  concur  In 
the  Judgment 

MORRIS  and  OOSB>  JJ.,  concur  for  tbe 
leason  stated  by  RUDEIN,  O.  J. 

GHADWIOK,  J.  I  dissent  Appellant  was 
the  proprietor  of  a  dance  hall  and  house  of 
prostitution  and  should  be  punished  for  his 
misdeeds,  but  his  fine  should  go  to  tbe  state, 
and  not  to  one  of  his  employes.  A  careful 
reading  of  the  testimony  has  convinced  me 
that  respondent  was  not  seduced  or  raped 
or  assaulted  in  mind  or  body,  but  that  she 
maintained  illicit  relations  with  appellant 
and  with  others,  of  her  own  free  choice.  She 
bad  been  a  voluntary  Inmate  of  similar  dives 
In  Portland,  Or.,  and  in  Seattle.  Her  asso- 
datea  and  companions  were  and  bad  been 
disreputable  and  outcast  women.  The  ver- 
dict If  sustained,  must  rest  as  the  majority 
opinion  Impliedly  admits,  upon  respondent's 
own  naked  testimony.  Her  showing  Is  that 
she  was  raped,  not  seduced,  and  if  there  were 
aught  to  commend  her  utterance  tbe  verdict 
should  not  be  questioned.  But  the  rule  is 
old,  and  will  not  be  denied,  that  a  woman 
of  evil  repute  is  of  questionable  credibility. 
8be  could  not  have  ruthlessly  destroyed  that 
quality  upon  which  most  other  good  qualities 
are  dependent  and  for  which,  above  all  oth- 
«s,  a  woman  Is  reverenced  and  reBi}ected, 
and  yet  retain  her  credit  for  truthfulness  un- 
smlrched.  State  v.  Coella,  3  Wash.  St  90, 
26  Pac.  28.  Aside  from  respondent's  occupa- 
tion, she  was,  in  my  Judgment  thorou^^ly 
Impeached  on  the  trial.   Her  protestations 


of  Innocence  and  outrage,  although  overcome' 
hy  every  circumstance,  every  probability,  and 
every  presumption  attending  tbe  trial,  have 
been  measured  by  the  standards  of  chastity, 
morality,  and  virtue.  The  case  should  not 
have  bem  aobmlttod  to  the  Jury. 

UOUNT  and  OROW,  JX,  ccmcnr. 


EAIA-OIilBEBT  LUMBER  CO.  v.  ORAM 
et  aL 

(Stiprane  Oourt  ai  Washington.  March  8, 
1910)^ 

1.  EsTOPPEi.  (I  68*)— Estoppel  bt  Gonduoi>— 

JUDICIAI.  PbOCEKOIKQS. 

In  proceedings  to  eatabllBb  a  materialman's 
lien  against  a  vessel,  in  which  a  receiver  was 
appointed,  defendants  petitioned  for  an  order 
TeleaslDg  tbe  vessel,  and  appellants.'  though  not 
signing  the  petition,  offered  their  bond  to  pro- 
tect plaintiff  in  case  the  petition  was  granted, 
which  was  done.  SM,  mat  as  appellants,  by 
offering  themselves  as  sureties,  induced  the  court 
to  maEe  tbe  oider,  they  are  estopped  to  claim 
that  the  release  of  tbe  vessel  upon  giving  bond 
was  not  antboriied  by  statute. 

[Ed.  Note.--For  other  cases,  see  Estoppel, 
Cent  Dig.  S  105 ;  Dec  Dig.  |  6&*] 

2.  CoNsmTmojiAL  lAw  d  806*>— Dux  Pao- 
CE88  or  Law. 

In  proceedings  to  establish  a  materialman's 
lien  against  a  vessel,  defendants  petitioned  for 
an  order  releasing  the  vessel,  and  appellants, 
though  not  signing  tbe  petition,  voluntarily  sign- 
ed a  bond  wnlch  provided  that  they  should  be 
sabstitnted  for  any  security  plaintiff  had  against 
the  vessel  and  take  the  place  of  it,  whereupon 
tbe  vessel  was  released  and  removed  from  the 
jurisdiction  of  the  state.  Held,  that  appellants 
by  binding  themselves  to  pay  whatever  judg- 
ment was  rendered  against  defendants  became 
parties  to  that  extent  eo  that  a  personal  judg- 
ment was  proiterly  rendered  against  them  m 
subsequent  proceedings  on  the  bond,  and  w^ 
not  objectionable  as  being  without  doe  process 
of  law  or  contrary  to  any  other  constitutional 
provision. 

[KA.  Note.— For  other  cases,  see  Constltntlcm- 
al  Law,  Cent  Dig.  |  828 ;  Dee.  Dig.  1 800.*] 

Bndkln.  G.  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court  Paciflc  County;  A.  B.  Rice.  Judge. 

Action  by  the  Kalb-GUbert  Lumber  Com- 
pany against  W.  S.  Cram  and  others.  From 
a  Judgment  for  plaintiff,  defendant  named 
and  another  appeaL  Affirmed. 

Ghas,  B.  Miller  and  Robert  O.  Ohambov, 
for  epptilanti.  Welsh  &  WeUh,  for  respond- 
ent 

MOUNT.  J.  John  W.  Dickie  ft  Eion,  a  Cal- 
ifornia corporatlou,  was  engaged  In  con- 
structing a  ship  in  the  city  of  Raymond,  this 
state,  for  El  Kruse  and  E.  T.  Eruae.  Tbe 
vessel  was  being  constructed  on  land.  The 
Kalb-Glibert  Lumber  Company  between  the 
months  of  July,  1907,  and  January,  1908, 
furnished  lumber  to  John  W.  Dickie  &  Son  of 
the  value  of  $5,117.60  to  be  used,  and  which 
was  used.  In  the  construction  of  said  vessel. 
All  ef  the  lumber  was  paid  for  excepting  Qie 
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sam  of  $1,000.  Thereafter  the  -venel  was 
Istinched  In'ttie  Wlllapa  river  at  Baymond, 
preparatory  to  being  towed  to  San  Francisco, 
Cal.  After  the  Tessel  was  placed  In  the  wa- 
ter, the  Kalb-GUbert  Cmnpany  teongbt  this 
action  In  the  superior  court  of  Pacific  county 
against  H.  B.  Olson,  who  was  in  charge  and 
posaesaion  of  the  Tessel.  and  against  B. 
Kmse  and  John  W.  Dldie  ft  Son,  alleging 
the  furnishing  of  the  material,  the  use  and 
value  thereof,  claiming  a  lien  against  the 
vessel  for  the  amount  alleged  to  be  due,  and 
praying  for  a  sale  of  the  vessel  to  satisfy  the 
Hen.  The  complaint  also  alleged  that  the 
defendants  were  abont  to  remove  the  vessel 
from  the  Jurisdiction  of  this  state,  and  pray- 
ed for  the  appointment  of  a  receiver  therefor. 
Upon  this  application  the  court  appointed  a 
receiver,  who  took  possession  of  the  vessel. 
While  the  vessel  was  In  the  possession  of 
the  receiver,  the  defendunts  flied  a  petition, 
asking  the  court  to  release  the  vessel  and  to 
substitute  a  bond  therefor  In  the  sum  of  $1,- 
500.  A  bond,  with  W.  S.  Oram  aud  Frank 
Rose  as  snreties  thereon,  accompanied  the 
petition.  Upon  the  hearing  of  this  applica- 
tion, an  order  was  made  which  recited,  among 
other  things,  the  following:  "It  la  further 
ordered  that  said  bond  be  approved  by  the 
clerk  of  this  court,  and  that  the  said  action 
proceed  In  all  manner  as  though  said  vessel 
remained  within  the  Jurisdiction  of  this 
court,  and  that  said  bond  and  the  personal 
liability  of  the  i^lncipals  and  suretlea  there- 
on shall  be  and  become  and  are  substituted 
for  any  security  or  claim  which  the  aaid 
plaintiff  Kalb-Gllbert  Lumber  Company  may 
Ipve  againat  raid  Tessd  'Doris,'  her  tackle 
apparel,  and  famitnre;  and  the  principals 
and  sureties  are  hereby  substitated  for  and 
take  the  place  of  said  TeBsel."  The  bond 
wBt  thereupon  approved  and  filed  In  the 
case,  and  the  vessel  .released.  The  bond  con- 
tained the  usual  conditions,  and  also  recit- 
ed: "This  bond  aud  the  pmonal  liability  of 
the  principals  and  sureties  thereon  shall  be 
and  become  and  are  sabstltuted  for  any  se- 
curity or  claim  which  the  said  Kalb-GUbert 
Lumber  Company  may  have  against  said 
vessel  'Doritf  aforesaid,  her  tackle,  apparel, 
and  fnmiture.  and  that  said  action  may  pro- 
ceed In  all  manner  as  though  said  vessel  re- 
mained within  the  Jurisdiction  of  the  above- 
entitled  court,  as  this  bond  and  the  princi- 
pals and  sureties  aforesaid  are  hereby  sub- 
stituted for  and  take  the  place  of  said  ves- 
sel." Thereafter  the  vessel  was  removed 
firom  the  Jurisdiction  of  the  court,  and  no 
further  appearance  was  made  In  the  case, 
and  subsequently  a  judgment  was  entered 
against  the  defendants  and  the  sureties  up- 
on the  bond  for  the  sum  of  (1,067,  and  costs 
amounting  to  f25.  The  sureties  upon  the 
bond  have  appealed  from  that  Judgment^ 

They  argue,  first,  that,  after  acquiring  Ju- 
rlsiUcUon  of  the  cause,  the  court  must  pro- 
ceed according  to  the  established  modes  gov- 


erning the  class  to  wUdi  ttie  case  belongsi 
It  la  then  contended  that  die  action  was 
brought  undo-  the  statute  to  f<»reclose  a  lint 
^ven  by  section  B9B8,  Bollinger's  Ann.  Codes 
ft  St  (Pierce's  Code,  1 6077),  and  that  aftw  a 
receiver  was  aiqwinted,  the  court  had  no  Ju- 
risdiction to  order  the  vessd  rdeased  and  to 
substitute  a  bond  therefor  because  no  such 
procedure  Is  ivovided  tor  by  statute.  It  thto 
is  the  TDle^  It  is  clear  that  the  appellants  are 
estoi^Kd  to  raise  tiiat  qnesticm.  The  defend- 
ants in  the  action  petitioned  the  court  to 
make  the  <Hrder  releasing  the  vessel.  The  ap- 
pellants, while  not  signing  the  petition,  off^ 
ed  their  bimd  In  case  the  petition  should  be 
granted,  end  upm  the  strength  of  this  peti- 
tion and  otter  the  order  was  made.  The  ap- 
pellants thereby  led  the  court  to  make  the 
order  for  benefit  ot  the  defendants,  and 
cannot  now  be  heard  to  say  that  the  order 
■wae  made  without  Jurisdiction,  or  that  by 
such  act  the  court  was  deprived  of  the  right 
to  determine  the  merits  of  the  case. 

Appellants  also  contend  that  they  were  not 
parties  to  the  actkm,  and  that  Uie  Judgmrat 
was  taken  against  them  wlOiout  notice,  and 
therefore  without  due  process  of  law.  It  is 
true  that  the  appellants  were  not  parties  orig- 
inally, but  they  came  Into  the  action  volun- 
tarily, and  sulHnltted  themselves  to  the  ju- 
risdiction of  the  court,  and  agreed  that  they 
should  become  "substituted  for  any  security 
or  claim  which  the  said  Kalb-GUbert  Lum- 
ber Company  may  have  against  the  said  ves- 
sel 1>ori8'  aforesaid,  her  tackle,  apparel,  and 
furniture,  and  that  said  action  may  proceed 
in  all  manner  as  though  said  vessel  remained 
within  the  Jurisdiction  of  the  above-entitled 
court,  and  this  boud  and  the  principals  and 
sureties  aforesaid  are  hereby  substituted  for 
and  take  the  place  of  said  vessel."  The  or- 
der releai^g  the  vessel  was  made  upon  that 
condition,  and  thereaftor  the  vesael  waa  re- 
leased and  removed  from  the  Jurisdiction  of 
the  state.  The  statute  makes  no  provision 
for  such  procedure,  but  the  court,  exercising 
equity  Jurisdiction,  no  doubt  considered  that 
such  an  order  would  protect  the  rights  of  all 
parties,  so  that  no  delay  or  damage  would  re- 
sult, and  for  that  reascm  substituted  the  bond 
for  the  vesael.  In  Johnson  v.  Chicago  &  Pa- 
cific Elevator  Co.,  119  U.  S.  388,  7  Sup.  Ct 
254,  30  li.  £d.  447,  the  court  said:  "There  la 
no  more  valid  objection  to  the  attachment 
proceeding  to  enforce  the  lien  in  a  suit  In 
personam  by  holding  the  vessel  by  mesne  pro- 
cess to  be  subjected  to  execution  on  the  per- 
sonal Judgment  when  recovered  than  there  Is 
in  subjecting  her  to  seizure  <m  the  execution. 
Both  are  tacideuts  of  a  common  law  remedy, 
which  a  court  of  common  hiw  is  competent 
to  give."  And  in  Blossom  v.  Railroad  Com- 
pany, 1  Wall.  6S5,  17  L.  Bd.  673.  JusUce 
Miller  said:  "It,  however,  seems  to  be  well 
settled  that  after  a  decree  adjudicating  cer- 
tain rights  between  the  parties  to  a  suit  oth- 
er persons  having  no  previous  Interest  in  the 
litigation  may  beoome  connected  with  the 
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case,  In  the  eoone  of  tb«  lotMwqaeiit  pro- 
cee^ngs,  tai  sodi  a  manner  as  to  subject 
them  to  the  Jurisdiction  of  the  court,  and 
render  them  liable  to  Its  orders,  and  that 
th^  maj  tat  like  mann^  acquire  rights  In 
regard  to  the  sahJect-matter  of  the  Utlfatlon, 
"Which  the  court  is  bound  to  protect  Sure- 
ties, sljjTulng  appeal  bonds,  stay  bonds,  dellv- 
eij  bonds,  and  receiptors  under  writs  of  at- 
tadiment  beccMne  quasi  parties  to  the  pro- 
ceedings, and  subject  themselTes  to  the  Juris- 
diction of  the  court,  so  that  summary  Judg- 
menta  may  be  rendered  on  their  bonds  or  re- 
cognizances." This  action  was  pending,  and 
the  court  had  Jurisdiction  of  the  persons  of 
the  defendants  and  had  possCBslon  of  the  ves- 
seL  Hie  appellants  TOluntarlly  came  into 
the  action,  and  agreed  that;  If  the  tobs^ 
were  released  to  the  defendants,  the  personal 
liability  of  the  sureties  le  substituted  for  any 
lien  or  claim  which  the  defendants  may  have 
against  the  Tessel.  This  meant,  of  course, 
that  the  sureties  assumed  to  pay  whatever 
iudgment  should  be  rendered  against  the  de- 
fendants. They  became  to  that  extent  par- 
ties. It  was  not  Intended  that  the  release  of 
the  T«sel  should  oust  the  court  of  Jurisdic- 
tion already  acquired,  nor  that  the  Judgment 
obtained  should  be  an  empty,  unavailing 
thing,  and  that  another  action  should  be 
brought  to  recover  upon  the  bond.  But  It 
meant  that  a  Judgment  should  be  entered 
against  the  sureties  the  same  as  against  the 
principals,  and  that  execution  should  go 
against  the  property  of  the  sureties  as  It 
might  have  gone  against  the  vessel  for  which 
the  sureties  were  substituted.  The  sureties 
were  therefore  by  their  voluntary  appear- 
ance to  all  Int^ts  parties,  and  were  bound 
by  the  subsequent  proceedings  against  the 
defendants  and  tbemselvra  as  parties  to  the 
action.  A  personal  Judgment  was  therefore 
properly  rendered  against  them,  and  violated 
no  constitutional  or  otbar  principle  of  law. 
The  Judgment  la  therefwe  affirmed. 

CBOW,  DUNBAR,  and  PABKEB,  JJ.,  con- 
cnr. 

RUDKIN.  a  J.  (dissenting).  It  seems  to 
me  this  case  Is  controlled  by  the  principle  an- 
nounced In  0'Ck)nnor  v.  Ligbthizer,  34  Wash. 
1S2.  75  Pac.  643,  Noble  v.  Whltten,  34  Wash. 
507,  76  Pac.  95,  and  Davis  v.  Vlrges,  39  Wash. 
29d,  81  Pac.  6SB.  See,  also,  82  Cyc  142.  I 
ther<^re  dissent 


SHAW  et  aL  v.  SPENCER  et  aL 

(Supreme  Court  of  Waabington.    March  4, 
1910.) 

1.  Nsw  Tbiai.  (I  114*)  —  MonoN  —  Place  op 
Heabino— OnrsiDS  CoTJWTr. 

Under  Act  March  7,  1901  (Laws  1901.  c 
57,  I  1),  providing  that  the  judge  may  not  hear 
any  matter  outside  the  county  where  the  cause 
Is  pending,  except  by  consent  of  the  parties,  a 
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Judge  of  the  superior  eonrt  esnnot  hear  a  motion 
for  a  new  trlw  ont^s  tlM  county  except  by 

consent 

[Ed.  Note.— For  other  cases,  see  Mew  Trial, 

Dec  Dig.  i  114.  •! 

2.  Appeai.  and  Ebbob  (8  895*)— Haucubss 
Ebbob— PBEJuniciAL  Effect. 

The  case  being  beard  de  novo  on  appeal, 
the  iriegalarity  in  bearing  a  motion  for  a  new 
trial  outside  toe  county  in  which  the  case  was 
pending  was  not  prejudicial  If  the  new  trial 
was  prooerly  denied. 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error,  De&  Dig;  i  890.*] 

3.  Mechanics'  Liens  (f  76*)~ConsENT  or 
OwNEB  —  Leasehold  intebest— Iicpbovx- 
UERTS  BT  Lbssbb— Estoppel. 

Defendant,  pending  n^otiations  by  him  to 
lease  a  building,  under  the  name  of  the  8.  Com- 
pany, agreed  to  sublet  a  part  of  It  to  another, 
which  agreement  was  recorded,  and  thereafter 
defendant  Individually  aecoted  a  lease  to  such 
other,  who  took  possession  and  made  improve- 
ments in  the  name  of  a  certain  company  which 
was  thereafter  oi^nized,  but  no  stock  was  ever 
subscribed.  Defendant  knew  before  agreeing 
to  lease  that  his  lessee  was  of  bad  reputation ; 
that  the  company  to  which  the  labor  and  ma- 
terials for  the  Improvements  were  furnished  had 
no  actual  existence ;  that  his  lessee  could  not 
pay  therefor;  and  that  the  lease  must  shortly 
be  forfeited  for  nonpayment  of  rent,  when  the 
improvements  would  revert  to  him  wiUi  the 
premises.  Defendant  claimed  to  have  posted  no- 
tices warning  laborers  and  materialmen  that  he 
would  not  be  responsible  for  their  claims,  but 
knew  that  any  such  notices  were  immediately 
removed  by  bis  lessee.  Held,  that  while  ordi- 
narily the  lessor's  interest  Is  not  liable  to  Hens 
for  Improvements  made  by  his  lessee,  unless 
made  under  an  agreement  with  the  lessor,  de- 
fendant, by  his  conduct,  estopped  hlnudf  from 
disclaiming  liability,  so  that  his  leasehold  Inter- 
est was  properly  subjected  to  liens  for  the  im- 
provements made  by  the  sublessee. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  M  104-107 ;  Dec.  Dig.  {  76.*] 

4.  fifeCHANXCS*    IdXm    (i    304*)  —  FXBSONAL 

LlABILITT. 

Where  a  lessor  did  not  personally  contract 
for  any  improvementa  made  apon  the  leased 
premises  by  the  lessee,  he  was  not  personally  lia- 
ble therefor,  tho(»h  he  had,  by  his  conduct, 
estopped  himself  ftom  asserting  the  exemption 
of  his  Interest  In  the  premises  from  Hens  for  la- 
bor and  materials  fnmlshed  in  makii^  the  re- 
pairs. 

J Ed.  Note.— For  other  cases,  see  Mechanics' 
ens.  Cent  Dig.  U  632-^;  Dec.  Dig.  |  304.*] 

Department  2.  Appeal  from  Superior  Oonrt 
Kiug  County;  O.  R.  Holcomb,  Judge. 

Action  by  C.  M.  Shaw  and  others  against 
L.  E  Spencer  and  others.  A  personal  judg- 
ment was  rendered  against  defendants,  and 
a  decree  of  foreclosure  was  rendered  against 
the  leasehold  interest  of  defendant  named, 
and  defendants  appeal.  Affirmed  as  modified. 

Robert  F.  Booth  and  O.  B.  Thorgrimaon, 
for  aiq;>ellants.  O.  K  Wlllett  for  respond- 
ents. 

RUDKIN.  C  J.  On  and  prior  the  80th 
day  of  September,  1907.  the  Seattle  A  Mon- 
tana Railroad  Company  was  the  owner  of 
lot  4  of  block  25  of  A.  A.  Denny's  addition 
to  Seattle,  together  with  the  ftnnvstory  build- 
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lug  Bltoate  thereon  locally,  known  as  the 
"Bon  Marche  Annex."  .  On  the  above  date 
the  railroad  company  leased  the  lot  and 
bolldlng  to  the  defendant  Ij.  D.  Spencer  for 
the  term  of  15  years,  with  an  initlon  to  pur- 
chase^ On  the  I9th  day  of  Septonber,  1907, 
while  the  negotiations  for  the  lease  from  the 
railroad  company  were  pending.  Spencer,  un- 
der the  name  of  the  ^)encer  Company,  en* 
tered  Into  an  agreement  with  one  Herman 
Qnandt,  by  Oie  terms  ot  which  Spoicer 
agreed  to  sublet  the  first  floor  and  a  part  of 
the  basonent  ot  the  building  to  Qnandt  for 
a  teem  of  10  years  at  the  monthly  rental  of 
$700  pa  month  for  titie  first  five  years,  and 
^00  per  month  for  the  remainder  of  the 
term,  the  term  to  commence  Morember  1, 
1907.  Fnrsnant  to  this  agreement,  Bp^icw 
Individually  executed  a  lease  to  Qnandt  on 
the  Sd  day  of  October,  1007,  for  the  10-year 
term,  the  lease  providing  that  the  payment  of 
rent  should  begin  as  so<hi  as  the  subtenant 
opened  the  demised  ivemlses  for  business, 
not  l&t&e,  however,  than  December  1,  1907. 
In  Oie  latter  part  of  S^itembor  or  early  part 
of  October,  1007,  Qnandt  took  possession  of 
the  premises  described  in  Ids  lease  and  made 
extraislve  Improvements  In  fitting  than  up 
for  restaurant  and  cafft  purposes.  In  mak- 
ing the  Improvements  all  material  was  fur- 
nished and  all  labor  emidoyed  In  the  name  of 
the  Tlvoll  Catering  Company,  of  which 
Qnandt  was  the  ostensible  manager.  At  the 
time  the  Improvements  started,  there  was  no 
such  concern  as  the  Tlvoll  Catering  Company, 
but  some  time  thereafter  a  corporation 
that  name  was  organized  with  Spencer,  Ma- 
dole,  and  Lnpton  as  Incorporators.  It  does 
not  appear  that  any  of  the  capital  stock  of 
this  corporation  was  subscribed,  or  that  Its 
organization  was  perfected  beyond  the  filing 
of  Its  articles.  On  or  about  the  Ist  day  of 
Jaoaary,  1908,  Quandt  abandoned  the  prem- 
ises or  was  ousted  therefrom  for  failure  to 
pay  rent,  and  soon  thereafter  the  plaintiffs 
and  Interveners  commenced  their  several  ac- 
tions to  foreclose  liens  for  labor  performed 
and  material  fnrnlshed  In  making  the  repairs 
and  Improvements  above  referred  to.  From 
a  personal  Judgment  in  favor  of  the  several 
lien  dalmants  against  Si>aicer,  Quandt,  and 
the  Tlvoll  Catering  Company  and  a  decree 
of  foreclosure  against  the  leasehold  interest 
of  Spencer  and  bis  assigns  this  appeal  la 
prosecuted. 

The  case  was  heard  In  the  conrt  below 
before  Judge  Holcomb  of  Adams  county. 
After  his  return  to  Rltzvllle,  the  >idge  heard 
and  denied  a  motion  for  a  new  trial  inter- 
posed by  the  appellants,  and  upon  this  ruling 
the  first  error  Is  assigned.  After  providing 
that  superior  Judges  may  make  and  sign  cer- 
tain orders  outside  of  their  respective  conn- 
tiee,  section  1  of  the  act  of  March  7,  1901 
(Laws  1901,  p.  76),  expressly  provides :  "That 
nothing  her^  contained  ^11  authorize  the 
Judge  to  hear  any  matter  outside  ot  the  cooo- 
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ty  wherein  the  cause  or  proceeding  Is  pend- 
ing, except  by  consent  of  the  parties."  Un- 
der this  provision,  a  Judge  of  the  superior 
court  cannot  properly  hear  a  motion  for  a 
new  trial  outside  of  the  county  wherein  the 
cause  is  pendlni^  except  by  consent  of  the 
parties,  and  the  action  of  the  trial  Judge  in 
this  respect  was  Irregular,  but  the  case  is 
heard  here  de  novo,  and  no  prejudice  has  re- 
sulted to  any  party  in  Intwes^  If  the  new 
trial  was  properly  denied. 

It  Is  next  contended  tiiat  the  conrt  erred 
In  subjecting  the  leasehold  estate  of  Spen- 
cer and  his  assigns  to  the  semal  lien  daims. 
Ordinarily  the  estate  of  the  lessor  is  not  sub- 
ject to  liens  for  Improvemmts  made  m  the 
demised  premises  the  lessee  during  his 
term,  nnl^  the  Improvements  are  made  un- 
der some  cmtract  or  agreement  with  the 
lessor,  but  we  think  that  the  ax^llant  Spen- 
csx  has,  by  his  conduct  and  course  of  deal- 
ing, eBt»]n>ed  himself  from  dalming  the  ex- 
mptl(m.  The  agreement  for  a  lease  between 
the  Spencer  Company  and  Qnandt  was  re- 
corded, but  the  Spencer  Company  was  not 
ctmnected  with  the  neorA  tlUe,  and  there- 
fore the  public  records  disposed  no  Interest 
In  the  demised  premises  In  ^ther  Qnandt  or 
the  Tlvoll  Catering  Company.  Before  en- 
tering into  the  agreement  with  Qnandt,  Spen- 
cer was  Informed  by  his  attomejy  that 
Quandt's  reputation  was  exceedingly  bad. 
To  use  his  own  expressive  wor^  that  be 
bad  committed  every  crime  known  to  the 
law,  exc^  snlcidSk  Spemm  knew  that  the 
labor  was  performed  for  and  the  material 
furnished  to  a  concern  that  bad  no  interest 
in  the  property — a  concern  that  had  no  ex- 
istence in  law  or  In  fact  He  knew  that 
Quandt  had  no  means  to  carry  out  bis  con- 
tract, and  was  unable  to  pay  his  labor  and 
material  bills  as  they  became  due.  He  was 
about  the  building  constantly  as  the  work 
progressed,  giving  orders,  paying  bills  when 
necessary  to  retain  the  carpenters,  assuring 
them  that  their  bills  would  be  paid,  when 
they  threatened  to  quit,  etc.  True,  he  says 
he  thought  Quandt  would  be  able 'to  sel!  his 
lease  to  raise  money  to  pay  the  bills,  but  it 
does  not  appear  that  the  leasehold  interest 
had  any  value  beyond  the  rents  reserved, 
and  the  drcumstances  must  have  convinced 
Spencer  that  it  was  only  a  matter  of  a  short 
time  at  best  before  the  leasehold  estate 
would  be  forfeited  for  nonpayment  of  rent 
and  the  Improvements  restored  to  him.  In 
fact,  it  would  not  be  going  too  far  on  the 
face  of  this  record  to  say  that  he  must  have 
anticipated  just  such  an  event  He  says  he 
posted  notices  warning  laborers  and  material- 
men that  he  would  not  be  responsible  for 
tbeir  claims,  but.  If  such  notices  were  In 
fact  posted,  he  also  knew  that  they  were  Im- 
mediately torn  down  and  destroyed  by 
Qnandt  or  some  other  person.  In  short  he 
was  using  every  effort  to  Insure  a  completion 
of  the  improvements  and  to  avoid  responslbll- 
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its  tor  the  costs.  TTnder  the  drcumstaDceB 
of  this  case,  we  bare  no  hesitation  In  saying 
that  this  part  of  the  judgment  la  clearly  cor- 
rect, and  should  be  affirmed.  The  Slaughter 
Hen  la  attained  on  the  further  ground  that 
Spacer  agreed  to  pay  one-fourth  of  the  cost 
of  a  certain  metal  ceiling,  for  which  the  lien 
was  filed,  and  that  he  has  paid  the  same 
and  obtained  a  release  .from  further  liabil- 
ity. If  we  are  correct  In  our  conclusion  that 
the  leasehold  estate  of  Spencer  Is  subject  to 
the  debts  contracted  by  Quandt  and  the  Tlr- 
oll  Catering  Company,  the  same  rule  will 
apply  to  this  claim.  The  rendition  of  a  per- 
sonal Judgment  against  Spencer  Is  also  as- 
signed as  error.  This  asBlgnment  must  be 
sustained.  He  personally  contracted  none  of 
the  debts.  Indeed,  the  pleadings  of  some  of 
the  lien  daimanta  would  preclude  us  from 
rendering  such  a  Judgment  in  their  favor. 
The  respondents,  however,  hare  no  material 
Interest  in  this  feature  of  the  case,  and  the 
Judgment  will  be  modified  by  eliminating  the 
personal  part  of  It  without  cost  to  them. 

Aa  thus  modified,  the  judgment  la  affirm- 
ed, and  no  cost  will  be  allowed  on  the  appeal. 

DUNBAlt.  PARKER,  MOUNT,  and  CBOW, 
JJ.,  concnr. 


KINNET  T.  McCALL  et  al. 

(Snpiene  Court  of  Washington.   Uarch  8; 
1910.) 

1.  TaUffTB  ({  48*)  —  EXPBE88  Tbubts  —  Pboof 
BT  PaSOL  EvIDIRCE. 

An  express  trust  cannot  be  proved  by  parol. 
[Ed.  Note.— Por  other  cases,  see  Tniats,  Cent. 
Dig.  i  62;  Dea  Dig.  S  43.*] 

2.  TbUSTS  C5  44*)  —  BSTABLISmnCRT  —  StJFFI- 

ciENCT  or  Evidence. 

A  trust  mast  be  established  by  clear  and 
satisfactory  proot 

[Ed.  Note.— For  oth«  easel,  bm  Tmsta,  Dec. 
Dig.  i  44.*] 

Z.  Tbubts  (i  44*)  — BsTABLUBiaeRT— Suin- 

CIEttm  or  EVIDBNCB. 

Evidence  held  not  snffldent  to  establish  a 
trust  in  real  property. 

e:d.  Note.— For  other  cases,  see  Trosts.  Cent 
.  H  6&-«8;  Dee.  Dig.  S  44.*] 

4.  TUfDOB  AND  FVBOHABXB  (||  22S,  23S*)- 
BOKA  VtDt  PCBOHASEB  — QeOSBLT  IHADB* 
QTTATE  CONSIDBBATION. 

A  person  who  puFchases  property  for  a 
nominal  or  grossly  iuadeqoate  consideration  Is 
not  a  bona  fide  purchaser,  and  (me  who  pur- 
chases from  such  a  person  with  notice  stands  In 
Ills  shoes. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  495-501.  667-572 ;  Dec. 
Dig.  H  228,  286.*] 

6.  Vbrdob  and  FuBoaASBB  a  23(^  — Bona 

FXDX  FUMHASBB— ADBQUAOr  OT  GONBXDBB- 
ATION. 

A  pnrdiaser  of  real  property  is  not  boand 
to  compare  the  consideration  ledted  In  every 
deed  in  his  chain  of  title  with  the  market  value 
of  tha  property  at  tiie  tlaie  of  the  several  con- 
Tcyanees,  under  penalty  of  having  the  property 


impveased  wIUi  the  secret  trust  In  hfs  hands  be- 
cause of  inadequacy  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  end 
gtrcbaser,  Cent.  Dig.  H  602-bl2;  Dec.  Dig.  | 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  H.     Keiman.  Judge. 

Action  by  Harry  Kinney  against  James 
UcCall  and  others.  Judgment  of  dismissal, 
and  plaintiff  appeals.  Affirmed. 

William  T.  Stoll,  O.  C.  Moore,  and  Chas 
P.  Lund,  for  appellant.  Daoson  &  Williams, 
for  resp(mdeDtB, 

RUDKIN,  G  J.  On  the  12th  day  of  Au- 
gust, 1890,  William  A.  Kinney  and  Emma 
Kinney,  his  wife,  conveyed  lot  6  of  block  9 
of  Havermale^  addition  to  the  city  of  Spo- 
kane Falls,  lots  1  and  2  of  block  14  of  Fair- 
view  addition  to  the  city  of  Spokane  Falls, 
and  an'  undivided  one-half  interest  in  Oie 
west  half  of  lot  3  of  block  9  of  the  resurvey 
and  addition  to  the  city  of  Spokane  Falls,  to 
Lide  Oonder,  by  warranty  deed.  The  deed 
recited  a  consideration  of  $5,  and  that  the  lot 
in  Havermale^  addition  was  subject  to  a 
mortgage  of  $2,000,  and  the  half  lot  In  the 
resurvey  and  addition  to  a  mortgage  of  $3,- 
GOO.  On  the  23d  day  of  December,  1800,  Wil- 
liam A.  Klnn^  died  IntMtate,  leaving  as  his 
only  heirs  at  law  a  son,  Harry  Einn^,  the 
plalutlff  In  this  action,  now  of  the  age  of  24 
years,  and  a  daughter,  Grace  Kinney,  now 
Grace  WlUIams,  of  the  age  of  28  years.  On 
the  18th  day  of  Januery,  1801,  Oonder  mort- 
gaged the  lot  In  Havermale'a  addition  to  the 
Pennsylvania  Mortgage  Investmrat  Company 
to  secure  a  loan  of  $8,000^  and  on  the  29th 
day  of  January,  1891,  reconreyed  to  Emma 
Kinney  by  warranty  deed  all  the  property 
described  In  the  flrst-maitloned  deed.  This 
deed  also  recited  a  consideration  of  $5,  and 
that  the  lot  in  Hav^rmale's  addition  was  sub- 
ject to  a  mortgage  of  $3,000.  and  the  half  lot 
in  the  resurvey  and  addition  to  the  same 
mortgage  of  $3,500.  On  the  24th  day  of  Jan- 
nary,  1894,  Emma  Klnn^  again  mortgaged 
the  lot  In  Havermale's  addition  to  the  Penn- 
sylvania Mortgage  ft  Investment  Company  to 
secure  a  loan  of  $3,275.  This  latter  mortgage 
was  thereafter  assigned  by  the  mortgagee  to 
one  Wilson  as  trustee  for  certain  persons 
whose  names  are  not  material  to  onr  present 
Inquiry.  On  January  13,  1896,  Mrs.  Kinney 
conveyed  the  lot  In  Havermale's  addition  to 
Wilson  as  trustee,  by  warranty  deed;  the 
deed  reciting  a  consideration  of  $25,  and  that 
the  lot  was  subject  to  a  mortgage  of  $3,275, 
with  accrued  interest,  and  certain  taxes.  On 
May  7,  1903,  Wilson  and  wife  conveyed  by 
warranty  deed  to  the  defendant  James  E.  Mc- 
Call;  the  deed  reciting  a  consideration  of  $4,- 
760.  McCall  and  vrlfe  mortgaged  the  lot  to 
one  Slvyer  to  secure  a  loan  of  $6,000,  and 
made  improvements  on  the  property  to  tbe 
value  of  $2,700.  Thereafter  McCall  and  wife 
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agreed  to  convey  the  property  to  the  defeod- 
ant  Spokane  Sash  &  Door  Company,  a  cor- 
poration. The  complaint  alleged  that  the 
original  conveyance  to  Gonder  was  made  in 
trust  for  the  use  and  beneflt  of  the  grantors, 
William  A.  Kinney  and  wife;  that  upon  the 
death  of  WllUam  A.  Elnney  the  plaintiff  and 
his  Bister  became  the  owners  of  an  undivided 
one-half  interest  In  the  property ;  that  the 
sister  conveyed  her  interest  to  the  plaintiff, 
and  prayed  Judgment  for  a  recovery  of  the 
property,  and  for  an  accounting  of  the  rents 
and  profits.  The  court  below  found,  among 
other  things,  that  the  defendants  were  pur- 
chasers In  good  faith,  without  notice,  and  dis- 
missed the  action.  From  the  Judgment  of 
dismissal  this  appeal  la  prosecuted. 

There  are  three  all-sufficient  reasons  why 
this  Judgment  should  be  affirmed:  First,  be- 
cause the  evidence  offered  by  the  appellant  to 
establish  a  trust  in  his  favor  was  Incompe- 
tent for  that  purpose;  second,  because  the 
evidence.  If  competent,  was  insufficient ;  and, 
third,  because  the  respondents  are  bona  fide 
purchasers. 

1.  The  conveyance  to  Llde  Gonder  was  ab- 
solute in  form ;  and,  tt  there  was  a  trust  In 
favor  of  the  grantors,  or  In  fovor  of  Mrs. 
Kinney,  or  in  favor  of  Mrs.  Kinney  and  the 
children,  It  was  an  express  trust,  and  could 
not  be  proved  by  parol.  Spaulding  v.  Col- 
lins, 61  Wash.  488.  99  Pac.  306.  The  wisdom 
of  the  rule  excluding  parol  testimony  in  such 
oases  was  never  better  lllnatrated  tlian  In  the 
case  at  bar. 

2.  A  trust  must  be  established  by  clear  and 
satisfactory  proof,  and  the  evidence  in  this 
case  falls  far  short  of  that  requirement.  The 
complaint  alleged  that  the  original  convey- 
ance was  made  for  the  use  and  beneflt  of  the 
grantors  in  the  deed,  but  there  was  no  testi- 
mony tending  to  sustain  the  all^tlon.  The 
two  witnesses  offered  to  sustain  the  complaint 
were  Mrs.  Kinney,  the  surviving  grantor,  and 
Llde  Gonder,  the  grantee.  Parts  of  tbelr  tes- 
timony tended  to  show  that  a  trust  was  cre- 
ated In  favor  of  Mrs.  Kinney,  while  other 
parts  tended  to  establish  a  trust  in  favor  of 
Mra.  Kinney  and  the  children.  The  testimony 
Is  uncertain  and  unsatisfactory  in  the  ex- 
treme. The  witnesses  are  advanced  In  years, 
and  are  Infirm  in  both  body  and  mind-  They 
repeatedly  admitted  that  their  memories  were 
failing,  and  that  they  could  not  recollect 
Mrs.  Kinney  could  not  remember  when  she 
was  married,  or  when  she  came  to  Spokane, 
and  yet  the  appellant,  by  such  testimony, 
seeks  to  establish  a  trust  In  real  property, 
arising  out  of  a  conveyance  made  more  than 
19  years  before  the  trial.  If  there  was  such 
a  trust,  the  participants  were  guilty  of  a 
breach  of  that  trust  when  the  property  was 
conveyed  absolutely  to  Mrs.  Kinney  In  the 
year  1891.  They  bave  not  only  defrauded  the 
children,  but  bave  peri;>etreted  a  like  fraud 
on  subsequent  purchasers  of  the  property. 
It  «ach.  wer«  tbe  case  tbelr  testimony  should 


be  viewed  with  suspicion  and  scrutinized  with 
care.  But  we  do  not  think  for  a  moment  that 
such  was  the  case.  We  think  it  far  more 
likely  that  these  two  women  carried  out  and 
respected  the  wishes  of  the  deceased,  in  the 
conveyance  made  soon  after  his  death,  than 
that  the  present  claims  of  the  appellant  have 
tbe  slightest  foundation  In  facL  The  court 
below  found  that  the  trust  was  in  favor  of 
Mra.  Kinney  alone,  but  Its  conclusion  was 
manifestly  based  on  the  probabilities  of  tbe 
case  and  the  circumstances  surrounding  the 
parties  at  the  time,  rather  titan  upon  any  tes- 
timony found  in  this  record. 

3.  A  person  who  purchases  property  for 
a  nominal  or  grossly  Inadequate  considera- 
tion is  not  a  bona  fide  purchaser,  and  one  who 
purchases  from  such  a  purchaser  with  no- 
tice stands  In  his  shoes,  bnt  a  purchaser  of 
real  property  is  not  bound  to  compare  the 
consideration  recited  In  every  deed  In  his 
chain  of  title  with  the  market  value  of  tbe 
property  at  the  time  of  the  several  conveyan- 
ces under  penalty  of  having  the  property  Im- 
pressed with  a  secret  trust  in  hia  hands.  If 
such  a  rule  were  sanctioned  by  the  courts, 
no  person  could  safely  purchase,  hold,  or 
deal  In  lands.    In  Babcock  v.  *  Collins,  60 
Minn.  73,  61  N.  W.  1020,  51  Am.  St.  Rep.  503, 
It  was  contended  that  an  executor's  deed,  re- 
citing a  nominal  consideration  of  $1  was  void, 
and  that  a  subsequent  purchaser  of  the  proi>- 
erty  was  put  upon  inquiry  by  its  registration, 
but  in  answer  to  this  contention  tbe  court 
said:  "The  deed  purports  to  have  been  ex- 
ecuted In  consideration  of  $1.  and  it  Is  urged 
by  af^eUants  that  for  this  reason  It  is  void 
on  Its  face,  being  made  by  trustees  In  tbelr 
representative  capacity.   Whatever  might  be 
said  as  to  such  a  deed,  if  It  appeared  that 
tbe  property  attempted  to  be  conveyed  by  it 
was  at  the  time  valuable,  and  parties  Inter- 
ested had  promptly  repudiated  It,  this  Is  not 
such  a  case.  This  deed  was  made  fo;  a  one- 
tenth  interest  in  80  acres  and  two  govern- 
ment lots.    It  might  bare  been  a  Q|rtltion 
deed,  which  tbe  parties  interested  Had  pro- 
cured or  ratified.   This  deed  was  recorded  in 
1877.  and  remained  of  record  unquestioned 
thereafter  until  this  action  was  broustit. 
Conceding,  without  deddlng,  that  tbe  nom- 
inal consideration  expressed  in  It  was  a  suf- 
ficient circumstance,  for  some  reasonable  time 
after  It  was  made  and  recorded,  to  put  a 
purchaser  <m  Inquiry,  that  time  has  Ions 
since  passed.   After  It  bad  remained  of  rec- 
ord for  some  years  unquestioned,  a  person 
about  to  purchase  under  it  had  a  right  to  con- 
clude that  there  was  no  vice  In  the  deed  : 
that  a  sufficient  consideration  had,  in  fact,, 
been  paid,  or  It  would  have  been  attackeil 
within  a  reasonable  time,  and  he  was  Justi- 
fied in  relying  upon  It  It  is  not  claimed,  tliat 
these  defendants  had  any  knowledge  tliat; 
there  was  any  frand  in  tbe  transaction,  un- 
less the  face  of  tlie  deed  was  suffldent  tri 
put  them  on  tbelr  guard,  and  we  are  of  tbe 


Digitized  by 


EDMONDS  T.  EUBANK8. 


387 


opinion  Oiat  after  mcb  reasonable  time  It 

WM  not" 

Tbe  Judsment  of  tbe  court  bdow  Is  af- 

flnneil. 

CQADWICK.  FULLEBTON,  GOSE,  and 
UORKIS,  Jjr^  concnr. 


EDMOXDS  et  ah  t.  EUBANKS,  Conner  Shei- 
iff,  et  al. 

tSapreme  Coart  of  Washington.    ICarch  2^ 
1910.) 

SKEBim  Am  OORBTABLES  (1  05*)— rOXECLO- 
SriE  OF  HOBTOAOB— GaBINQ  FOB  PBOPEBTT. 
Evidence  kel4  to  show  that  the  use  of  mort- 
gaired  chattels  turned  over  to  the  mortgagee  as 
;x»todian  by  the  sheriff  was  equivalent  to  or  in 
nixm  of  the  ezpeniea  of  keeping  them,  so  that 
ilw  sheriff  was  not  entitled  to  costs  therefor. 

[Ed.  Nota— For  other  cases,  see  Sheriffs  and 
Cuutablea,  Cent.  Dig.  |  SSTDec.  Dig.  |  6&*] 

Department  2.  Appeal  from  Superior  Court, 
Franklin  County ;  C.  H.  Neal,  Judge. 

Action  by  Simeon  O.  Edmonds  and  others 
i^Inst  T.  O.  Eubanks,  Sheriff  of  Franklin 
County,  and  another.  Jud^eut  for  plaln- 
OSs,  and  defendants  appeal.  Affirmed. 

Lovell  &  Davis  and  L.  L.  Long,  for  appo- 
ints. Hraman  Murray  and  C  U  Holcomb, 
respondents. 

DUNBAR,  J.  The  respondents  executed  to 
E.  T.  JoTenal  certain  notes  amounting  to  ser- 
eral  thousand  dollars,  and  to  secure  the  same 
^re  a  chattel  mortgage  on  certain  personal 
prn;jerty  consisting  principally  of  horses  and 
Una  implements.  Tbe  mortgagee  elected  to 
f.  recloBe  the  mortgage  by  sale  as  provided  In 
(!«  statute.  Afterwards  tbe  mortgagors  came 
ii  and  asked  to  have  the  cause  transferred  to 
tbe  superior  court,  denying  that  tbe  notes 
rere  due.  The  cause  was  so  transferred,  and 
is  illy  a  Judgment  was  rendered  against  the 
respondents  here  In  the  sum  of  $5,596.50, 
^i'.h  coats,  etc.,  and  under  such  Judgment 
lie  mortgaged  property  was  sold,  the  sher- 
liT  having  been  placed  in  possession  of  tbe 
.'■n[«rt7  at  tbe  time  of  tbe  attempt  to  sell 
'^•ler  the  statutory  prorislon.  After  a  sale 
the  confirming  of  tbe  same,  the  sheriff 
U3de  bis  rq;>ort  to  tbe  effect,  in  brief,  that 
tad  sold  the  property  for  the  sum  of  f4r 
i'*^:  that  be  Immediately  applied  sucb  part 
0?  snld  SDJD  as  was  necessary  to  the  pay- 
B^nit  of  the  costs  Incurred  in  the  said  pro- 
H-liQg.  paid  the  sum  of  $500  to  E.  T.  Juve- 
^>  for  Lovell  &  Davis  as  attorney's  fees,  as 
rnrided  In  tlie  Judgment  and  decree,  and 
i^ned  orer  tbe  balance  of  fC85.25  to  E.  T. 
liraiMl,  tbe  Jndgmoit  cradltor  In  the  said 
^-idj^ment,  concluding  as  follows:  *That  a 
rie  and  correct  statement  of  the  sberllTs 
''.ns  herein  Is  as  follows:  Expense  of  keep- 
ing ud  caring  for  property  for  IIH  months, 
t24M.G.    Costs   of  advertisement  and  sale, 

'Fvotktr 


$12.75— Total,  $2,914.75.*'  Thereupon  the  re- 
spondents in  this  case,  tbe  mortgagors  lu  thj 
original  case,  moved  tbe  court  to  retax  the 
costs  by  striking  therefrom  the  expense  for 
caring  for  the  property  for  11^^  months  In 
the  amount  of  $2,002,  and  asking  that  the 
sheriff  be  ordered  by  the  court  to  apply  the 
sum  of  $2,902  towards  the  satisfaction  of  the 
mortgage  debt  for  which  tbe  property  was 
sold.  This  order  was  granted  by  tbe  court, 
and  from  such  order  this  appeal  Is  taken. 

A  great  many  alleged  facts  are  set  forth 
and  discussed  In  tbe  briefs,  which  it  Is  not 
discoverable  from  tbe  record  are  pertinent  to 
the  issues  in  this  case,  and  we  wUl  therefore 
not  discuss  them.  Passing,  without  deciding, 
tbe  technical  questions  raised  by  the  respond- 
ents'  motion  to  dismiss  this  appeal,  and  pro- 
ceeding to  the  merits  of  the  case,  we  are  of 
the  opinion  that  the  court  was  Justified  In  mak- 
ing the  order  which  it  did.  Tbe  case  was  tried 
according  to  the  certificate  of  the  Judge  upon 
tbe  affidavits  of  the  respondents,  the  affldayit 
of  tbe  appellant  Juvenal,  and  of  tbe  attorneys 
for  tbe  respondoits  and  appellants.  AU  the 
affldavits  which  are  pertinent  to  the  Issues  are 
those  of  the  respondents  Simeon  G.  Edmonds, 
Harry  Edmonds,  and  Frank  Edmonds,  and  of 
tbe  appellant  E.  T.  Juvenal.  The  respondents 
Edmonds  testified  that  the  sheriff  had  not 
been  to  any  expense  In  keeping  the  property, 
which  was  about  25  head  of  horses  and  some 
farm  machinery,  but  that  said  property  bad 
been  placed  by  the  sheriff  In  the  possession 
of  appellant  Juvenal,  the  mortgagee,  and  that 
during  the  entire  time  subsequent  to  the 
turning  over  to  bim  by  the  sheriff  he  had 
worked  and  used  tbe  said  mortgaged  proper- 
ty, and  used  tbe  same  for  his  own  use  and 
benefit,  using  It  as  his  own  In  the  operation 
of  bis  farming  business,  using  both  the  stock 
and  tbe  harvesting  machinery  for  that  pur- 
pose, and  so  continued  to  up  to  the  final  sale 
of  tbe  property  under  tbe  decree  of  foreclos- 
ure; that  tbe  work  and  labor  of  the  horses 
and  the  use  of  the  machinery  were  far  in  ex- 
cess of  the  cost  of  keying  and  caring  for  the 
same;  and  that  the  use  of  said  mortgaged 
property  was  with  tbe  full  knowledge  and 
consent  of  tbe  appellant  Eubanks,  and  that 
the  sheriff,  Eubanks,  never  paid  out  tbe  sum 
of  $2,902  for  the  care  and  keeping  of  said 
property,  nor  any  sum  whaterw.  The  affi- 
davit of  Attorney  Davis  ia  not  pertinent  to 
the  Issue,  going  simply  to  tbe  question  of 
who  was  to  blame  for  the  procrastinations  In 
the  final  determination  of  the  case.  In  an- 
swer to  the  affidavits  of  the  respondents  tbere 
Is  a  brief  affidavit  from  E.  T.  Juvenal,  to  the 
effect  that  tbe  property  mortgaged  was  turn- 
ed over  to  him  as  custodian  by  the  sheriff; 
that  he  kept  the  same  for  a  year  and  a  half ; 
that  it  was  necessary  to  employ  s  man  to 
care  fbr  and  look  after  and  feed  tbe  live 
stock  and  personal  property;  and  tiiat  the 
bin  of  costs  of  $2,902  which  was  paid  by  the 
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sheriff  of  Franklin  county  for  tbe  care  and 
keeping  of  tbe  said  personal  property  was 
actually  expended  Incidrait  to  said  care  and 
keeping  over  and  above  all  offsets  by  reason 
of  the  value  of  the  ase  of  any  of  said  stock 
or  personal  property.  The  court  recites  In 
the  statement  of  facts  thac  It  was  admitted 
that  the  person  appointed  as  custodian  of  the 
mortgaged  property  was,  at  all  times  during 
which  he  was  the  nominal  custodian,  the 
hired  hand  of  the  defendant  Juvenal,  and 
working  for  the  said  defendant  Juveual  as 
a  farm  hand  upon  the  farm  of  the  said  Juve- 
nal with  the  said  mortgaged  property  and 
horses  and  other  horses  and  personal  prop- 
erty belonging  to  the  said  Juvenal,  and  nslng 
all  of  said  personal  property,  both  the  mort- 
gaged personal  property  and  the  Individual 
property  of  the  said  Juvenal,  Indiscriminately 
In  the  work  upon  said  farm.  The  sheriff 
made  no  showing  whatever  other  than  the 
report  to  which  we  have  above  referred,  and 
we  do  not  think  that  the  affidavit  of  Juvenal 
was  sufficient  to  overcome  the  allegations 
made  by  the  respondents  that  tbe  use  of  the 
property  was  equivalent  to,  or  in  excess  of, 
the  expense  of  keeping  the  same.  Probably 
the  most  that  could  be  said  In  favor  of  Ju- 
venal was  that  he  was  a  mortgagee  In  pos- 
session of  the  mortgaged  property,  the  pos- 
session of  which  he  would  have  a  right  to 
take  to  preserve  his  Interests  If  It  would  be 
obtained  peaceably,  and  all  that  he  would  be 
entitled  to  as  such  mortgagee  In  possession 
would  be  the  actual  cost  of  the  keeping  of  the 
property  as  shown  by  an  accounting.  But, 
as  is  shown  by  his  affidavit  In  this  case,  there 
was  no  attempt  to  make  an  accounting. 
There  is  an  implied  admission  that  he  used 
the  property  as  alleged  in  the  affidavits  of 
tbe  respondents,  but  be  Is  content  with  tbe 
announcemrat  that  tbe  $2,902  which  was  re- 
turned as  costs  of  the  sheriff  was  paid  by  the 
sheriff  for  tbe  care  and  keeping  over  and 
above  all  offsets  by  reason  of  the  value  of 
tbe  use  of  any  of  the  said  stock.  This  Is  not 
such  an  accounting  as  the  law  contemplates, 
especially  in  answer  to  the  allegations  of  the 
complaint  made  by  the  respondaits  In  mov- 
ing for  a  retazatlon  of  costSL 
Tbe  Judgment  will  therefore  be  affirmed. 

BUDKIN.  G.  J.,  andCBOW,  FABEEB,  and 
MOUNT,  JJ^  concur. 


STATE  V.  HANOTBB. 

(Supreme  Court  of  Washington.   Btaidi  4^ 
1910.) 

1,  Cbihinai,  La.w  (I  15*)— SuTDn»— Bbptal 

—Effect. 

lAtn  Bx.  Sets.  1901,  c.  €^  providing  that 
no  offense  committed  prevlons  to  tbe  repeal  of 
a  BtatutoiT  proTiaion,  whether  ezpreaa  or  im- 
plied, shall  be  affected  by  the  repeal,  unless  a 
contrary  intention  is  expressly  declared  In  tbe 


rejiealing  act,  and  that  no  prosecution  for  any 
oftense  pending  at  the  time  of  repeat  of  the  stat- 
utory provision  shall  be  affected  by  the  repeal, 
bat  shall  proceed  as  If  the  provision  had  not 
been  repeated,  unless  a  contrary  intention  is  er- 
presslj  declared  in  the  repealing  act,  is  constitu- 
tional. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  1 17;  Dec  Dig.  i  15.*] 

2.  Criminal  Law  ({  IS*)— Statutes— Repeal 
-Effect. 

A  prosecution  forpractlclne  medicine  with- 
OQt  a  ncense,  under  Laws  1888-90,  p.  119,  | 
8,  relating  to  the  practice  of  medicine  and  bui^ 
ery,  pendinn  the  repeal  of  the  act  by  Law*  39(W, 
p.  677,  c.  192,  was  saved  by  tbe  act  of  1901. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  »  1,  16-20;  Dec  Dig.  «  15.*] 

3.  PhtSICIANS  ANn  SUROEOHS  a  6*)— PBAC- 

TiciNfl  Without  AnrnoBiXT— Offense. 
In  a  prosecution  for  practicing  medicine 
without  a  license,  evidence  of  the  nee  of  the  let- 
ters "M.  D-,"  and  certain  other  indicia  of  prac- 
tice, did  not  prove  a  separate  offense,  but  was 
simply  evidence  tending  to  prove  the  commission 
of  the  substantive  charge. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  |  6.*] 

4.  Criuinal  Law  (8  1100*)— Appkai<— Habic- 
Z£sa  Errob— AnuissioN  of  Evidence. 

If  such  evidence  was  Immaterial,  its  admis- 
sion was  harmless,  where  accused  openly  con- 
fessed that  be  had  no  license,  and  positively  de- 
clared that  he  would  not  comply  with  the  re- 
quirements of  the  medical  board. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  IS  3137-3143 ;  Dec.  Dig.  i  1169.*] 

Department  2.  OnRehearli^.  Former  oplD- 
lon  reversed,  and  judgment  below  affirmed. 
For  former  opinion,  see  104  Pac.  624. 

J.  T.  Casey  and  Mllo  A.  Boot,  for  appellant, 
W.  P.  BeU.  for  tbe  State. 

DUNBAR,  J.  This  case  was  heard  by  thlB 
court  at  the  October  term,  1909,  and  the  opin- 
ion Is  reported  In  104  Pac.  GZi.  There  was 
no  appearance  by  the  state.  It  was  urged 
by  the  appellant  that  tbe  statute  under  which 
he  was  Informed  against,  tIk.,  section  8.  p. 
119,  Seas.  Laws  1889-90.  had  been  repealed 
between  the  date  when  tbe  offense  was  charg- 
ed to  have  been  committed  and  the  date  of 
the  trial,  by  an  act  of  tbe  Legislature  r%u- 
lating  the  practice  of  medicine  and  snqEerr 
(Laws  1909,  p.  677),  vblch,  by  reason  of  an 
emergmcy  clause,  took  effect  March  18,  1909, 
which  vaa  before  the  trial  and  conviction  of 
tbe  appellant.  This  court  took  that  view  of 
the  law,  and  the  Judgment  of  the  lower  court 
was  reversed.  But  chapter  6,  Ex.  Sees.  Laws 
1901,  p.  13,  was  not  called  to  tbe  atbmtlon 
of  tbe  court,  and  was  Inadvertratly  omitted 
from  conBlderatl<»i.  Upon  the  occurrence  of 
this  statute  to  the  minds  ot  the  court,  upon 
Its  own  motion  It  set  the  case  for  a  r^ear- 
Ing,  and  called  upon  the  Attorney  General  to 
appear  In  behalf  of  tbe  state,  which  he  did 
by  both  brl^  and  oral  ai^meit  The  pro- 
vision  above  referred  to  Is  as  follows:  "No 
offense  committed  and  no  penalty  or  forfeit- 
ure Incurred  previous  to  the  time  when  any 
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■tatutory  provision  shall  be  repealed,  wheth- 
er BDCh  repeal  be  ezpreas  or  Implied,  aball  be 
affected  by  awdi  repeal,  imleBs  a  contrary  In- 
tention 18  eziweealy  declared  In  the  repealing 
act,  and  no  proKcatlon  for  any  offenae,  or 
for  the  recovery  of  any  penalty  or  forfeiture, 
pending  at  the  time  any  statntory  provUdon 
shall  be  repealed,  whether  ench  repeal  be  ex- 
press or  Implied,  shall  be  affected  by  snch 
repeal,  bnt  the  same  shall  proceed  In  all  re- 
spectB,  aa  If  audi  provision  bad  not  been  re- 
pealed, unless  a  contrary  Intention  Is  ex- 
pressly declared  in  the  r^>ealtng  act  When- 
ever  any  criminal  or  penal  statute  shall  be 
amoided  or  r^naled,  all  offenses  committed 
or  penalties  or  forftftures  Incurred  while  It 
was  In  force  shall  be  punished  or  enfbrced  as 
If  it  were  in  force,  notwlthstai^lng  snch 
amendment  or  repeal,  unless  a  contrary  In- 
tuition Is  expressly  declared  In  the  amende* 
tory  or  repealing  act,  and  every  audi  amenda- 
tory or  r^Maling  statute  shall  be  so  con- 
stmed  as  to  save  all  oimlnia  and  penal 
proceedings,  and  proceedings  to  cover  forfeit- 
ures, pending  at  the  time  of  Its  oiactment, 
unless  a  contrary  Intmtlon  Is  expressly  de- 
clared therdn.** 

If  this  act  Is  constltntlonal,  it  must  be  aem 
that  the  forrow  opinion  of  the  court  was 
wrong  va  the  point  on  which  it  was  based, 
and  its  cmistltuttonallty  is  not  seriously  call- 
ed in  question  by  appellant.  But  the  validity 
of  the  act  has  been  declared  at  least  twice 
by  this  court:  Birst,  In  State  t.  Talr,  35 
Wash.  137,  76  Pac.  781, 102  Am.  St  Rep.  897, 
where,  after  a  car^l  and  extensive  review 
of  the  authorities,  the  conclusion  was  reach- 
ed that  the  act  was  constitutional,  and  after- 
wards in  State  v.  Ames,  47  Wash.  332,  92 
Pac.  137,  where  the  same  conclusion  was 
reached.  The  saving  clause  under  coneld- 
eratlon  is  in  all  essentials  like  the  saving 
clause  embraced  In  section  13  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
St  1901,  p.  6),  the  validity  of  which  was  sus- 
tained in  Great  Northern  Ry.  Co.  v.  United 
States,  208  U.  S.  452,  28  Sup.  Ct  813,  52 
L.  Ed.  &67;  United  States  v.  Relsinger,  128 
U.  S.  398.  e  Sup.  Ct  99,  82  li.  Bd.  480,  and 
by  an  unbroken  line  of  cases  in  the  federal 
courts.  It.  th^efore,  becomes  our  plain  duty 
to  reverse  our  former  decision  bo  far  as  it 
was  based  on  the  proposition  discussed  there- 
in. 

It  Is,  however,  urged  by  api>ellant  that  the 
judgment  should  be  reversed  because  It  is  al- 
leged that  there  were  two  forms  of  oCFense 
proven ;  that  the  testimony  as  to  the  use  of 
the  letters  "M.  D.,"  and  certain  other  Indicia 
of  practice  should  have  been  excluded,  and 
that  the  requirement  of  the  statute  that  the 
indictment  or  information  must  charge  but 
one  crime,  and  In  one  form  only,  except  in 
certain  Instances,  has  been  violated.  Bnt  the 
infonnatlon  shows  that  there  was  no  attempt 
to  charge  more  than  one  crime.   The  sub- 


stantive charge  is  practicing  medicine  with- 
out a  license,  and  these  other  matters  ttmt 
were  Introduced  were  simply  evidentiary, 
tending  to  prove  the  commission  of  the  sub* 
stentive  charge.  The  only  ground  of  objec- 
tion raised  was  that  they  were  Immaterial, 
and  that  ground  is  not  urged  here.  But  even 
If  it  should  be  conceded  that  th^  were  im- 
material, the  testimony  would  be  harmleaa, 
for  the  appellant  opoily  confessed  that  he 
hod  no  license,  and  positively  declared  that 
be  would  not  comply  with  the  requirements 
of  the  medical  board,  because  he  did  not 
deem  them  Just  There  was  some  oral  dls- 
custfon'by  counsel  as  to  the  sufficiency  of  the 
Information,  but  as  no  assignment  of  that 
kind  was  made  In  the  brief,  we  will  not  dis- 
cuss It 

It  seems  plain  from  the  whole  record  that 
tiie  judgment  should  be  affirmed,  and  It  Is  so 
ordered. 

RUDKIN.  a  J.,  and  MOUNT,  PABKEB, 
and  CROW,  JJ.,  concur. 


STATE)  V.  SNEARLT. 

(Soprems  Court  of  Wyoming.    Feb.  24,  1910.) 

1.  Cbiuinai.  Law  (J  1121*)— Bill  of  Bxcsp- 
TIONB— Review. 

Under  B«r.  St.  1899.  S  5378,  providing  that 

the 
any 


prosecuting  attorney  may  take  exceptions  to 
.  opinion  or  the  court  during  the  prosecution 
of  the  caase,  the  statement  in  a  btll  of  excep- 
tions that  it  contains  "all  the  testimony  taken 
fn  said  case"  docs  not  purport  to  contain  all  the 
"eridence"  given  on  the  trial,  and  hence  an  al- 
l9gei  error  of  the  trial  court  la  directing  a  ver- 
dict cannot  be  reviewed. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2939 ;  Dec  Dig.  {  1121.*] 

2l  Physicians  aho  Suboeons  (§  6*)— Opti- 
cians—Evioence—Aomissibilitt. 

In  a  prosecution  for  practicing  medicine 
without  a  license,  in  prescribing  and  fitting 
glasses,  it  was  proper  for  the  prosecution  to 

Srove  that  the  eyes  of  a  witness  were,  in  fact, 
Iseased ;  he  being  a  party  for  whom  It  was  al- 
leged defendant  bad  prescribed. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  f  6.*] 
8.  Cbimiital  Law  (|  688*)— Ihvatebxal  Bti- 

DENCI. 

In  a  prosecution  for  practicing  medicine 
without  a  license,  in  proscribing  and  fitting 
glasses,  whether  the  treatment,  if  any  was  pre- 
scribed, was  or  was  not  beneficial,  was  not  in  i»- 
sue.  Hence,  though  no  proper  objection  had 
been  made  to  the  offer  of  proof  that  atasaes,  as 
prescribed  by  defendant,  were  injunous  to  a 
witness'  sight  and  would  result  In  great  injury 
to  him,  it  was  not  error  to  exclude  It 

FEd.  Note.— For  other  cased,  see  Criminal 
Law,  Cent.  Dig.  H  1061-1654 ;  Dec  Dig.  8  098.*1 

4.  PHtSlCIANS  AND  StTBOEONS  (J  «•>— OPTI- 
CIANS—Bv  I DE  NC  E—M  ATEBIAUTT . 

In  a  prosecution  for  practicing  medicine 
without  a  license,  in  prescribing  and  fitting 
glasses,  an  objection*  to  the  question  asked  a 
witness,  "Doctor,  will  you  tell  me  some  of  the 
conditions  of  eyes  tbat  require  treatment?"  was 
properly  sustained,  since  the  testimony,  if  ma- 
terial, should  have  been  limited  to  those  condi- 
tions of  eyes  which  the  evidence  tended  to  show 
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defendant  had  treated  or  for  which  he  had  pre- 
scribed. 

[EM.  Note.— For  other  cases,  eee  Phydclaiis 
aod  Sargeons,  Dec  Dig.  |  6.*] 
5.  Criuinai.  I^w  (18  1095,  1109*)— Bill  or 

EIXCEPTIONS— BSTIEW. 

Though  a  bill  of  ezceptiona  doea  not  par^ 
port  to  contain  all  the  erldenoe,  it  will  not  be 
stridden  from  the  files,  or  a  case  dismisaed, 
where  it  contains  exceptions  that  can  properly 
be  considered  without  all  the  evidence. 

[Ed.  Note.— For  other  casea^  aee  Criminal 
Law,  Dec.  Dig.  8S  1005,  1100.*] 

Exceptions  from  District  Coart,  Albany 
County ;  David  H.  Crafg,  Judge. 

E.  Snearly  was  prosecuted  for  practicing 
medicine  without  a  license.  From  a  Judg- 
ment entered  on  a  directed  verdict  for  de- 
fendant, the  State  excepts,  and  defendant 
moved  to  strike  the  bill  of  exceptions  from 
the  flies  and  to  dismiss  the  case.  Motion  de- 
nied, and  exceptions  sustained  in  part. 

W.  E.  Mullen,  Atty.  6en..  and  Shorldan 
Downey,  Co.  &  Pros.  Atty.,  for  the  State.  H. 
V.  S.  Groesbeck,  for  defendant 

BEARD,  J.  In  this  ease  the  defendant 
was  prosecuted  for  the  crime  of  practicing 
medicine  without  the  certificate  or  license  re- 
quired by  law.  He  was  acquitted,  and  the 
case  comes  to  this  court  under  the  provisions 
of  section  6378  et  seq.,  Rev.  St.  1899,  upon 
exceptions  taken  by  the  prosecuting  attorney, 
during  the  trial,  to  certain  rulings  and  deci- 
sions of  the  district  court.  The  alleged  er- 
rors of  the  trial  court,  as  presented  by  the 
brief  of  the  Attorney  Oeneral,  are :  (1)  The 
exclusion  by  the  court  of  certain  testimony 
offered  py  the  plaintiff,  and  (2)  In  directing 
the  Jury,  at  the  dose  of  the  evidence,  to  re- 
turn a  verdict  of  not  guilty. 

It  is  contended  that  there  was  not  only 
evidence  requiring  the  case  to  be  submitted 
to  the  Jury,  but  BUflSclent  to  convict  the  de- 
fendant of  the  offense  charged  against  him. 
To  determine  whether  or  not  there  was  er- 
.ror  In  directing  a  verdict  necessarily  requires 
an  examination  of  all  the  evidence  given  up- 
on the  trial.  It  is  contended  by  the  attorney 
appointed  by  the  district  court  to  argue  the 
case  against  the  prosecuting  attorney  that 
the  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence  given  upon  the  trial, 
and  that  therefore  the  question  of  error  in 
directing  the  verdict  cannot  be  reviewed  here. 
The  statement  of  the  bill  of  exceptions  Is 
that  it  "contains  all  the  testimony  taken  In 
said  case  on  behalf  of  the  prosecution  and 
defense."  Upon  the  question  of  the  sufficien- 
cy of  the  statement  in  the  bill  of  exceptions, 
the  case  of  Wyoming  Loan  &  Trust  Co.  v.  W. 
H.  Holllday  Co.,  3  Wyo.  386,  24  Pac.  193,  is 
directly  In  point.  In  that  case  the  statement 
of  the  hill  of  exceptions  was :  "And  this  was 
all  the  testimony  offered  by  either  party  up- 
on the  trial  of  the  said  cause."  That  state- 
ment was  beld  to  be  insufficient  for  the  rea- 
son that  the  word  '*te8tlmoDy"  Is  not  synony- 


mona  with  the  word  "erldencA"  and  only 
indndeB  one  kind  of  evidence,  and  for  the 
farther  reason  that  the  bill  only  purported  to 
contain  "all  the  testimony  offered  by  either 
party,"  and  did  not  show  what  portion  of  the 
testimony  so  offered  was  in  fact  admitted 
and  heard  by  the  court  The  court  said: 
"The  authorities  are  uniform  In  holding  that 
the  statement  should  be,  In  eBect,  that  the 
bill  contains  all  the  evidence  given  upon 
the  trial  of  the  cause."  The  same  question 
was  again  presented  In  Wheaton  v.  Bampack- 
er.  3  Wyo.  441,  26  Pac.  912;  the  statement 
In  the  bill  betug :  "The  said  testimony  was 
all  the  testimony  offered  by  either  party  on 
the  trial  of  this  cause."  The  Tmst  Company 
Case,  supra,  was  cited,  and  the  covrt  said: 
"We  cannot  review  the  evidence  In  the  rec- 
ord, presented,  as  It  to  claimed,  before  the 
trial  conrt,  as  it  has  become  the  settled  rule 
of  this  court,  to  which  we  must  adhere,  that 
the  bill  of  exceptions  must  contain  all  the 
evidence  admitted  in  the  trial  conrt;  where 
the  same  Is  sought  to  be  reviewed  here." 
That  has  been  the  rule  of  this  conrt  for  near- 
ly 20  years,  and  we  see  no  reason  for  de- 
parting from  It  The  bill  of  aceptlons  In 
the  present  case  not  purporting  to  contain  all 
the  evidence  given  on  the  trial,  the  alleged 
error  of  the  trial  court  In  directing  the  ver^ 
diet  cannot  be  reviewed. 

The  information  charges,  among  other 
things,  that  the  defendant  prescribed  a  cer- 
tain form  of  treatm^t  for  the  ailing,  weak, 
and  deformed  eyes  of  one  Thomas  Feast  who 
testified  as  a  witness  for  the  prosecntion.  A 
physician  was  called  as  a  witness  by  the 
prosecntiou,  and,  after  stating  that  lie  had 
examined  the  eyes  of  said  Feast  about  seven 
months  before  the  trial  and  again  on  the  day 
of  the  trial,  was  asked :  "In  what  condition 
did  yon  find  the  eyes  of  this  witness,  as  to 
being  diseased,  or  otherwise?"  To  this  ques- 
tion the  defendant  objected,  but  stated  no 
ground  for  the  objection.  The  objection  was, 
however,  sustained  by  the  conrt,  and  counsel 
for  the  plaintiff  then  stated:  "We  propose 
to  show  by  this  witness  and  other  experts 
[naming  them]  that  this  man's  (Thomas 
Feast's)  eyes  are  and  have  been  seriously  dis- 
eased, and  that  the  fitting,  placing  upon  his 
eyes  of  such  glasses  as  were  prescribed  by 
the  defendant  were  Injurious  to  his  sight, 
and  would  result  In  great  Injury  to  him." 
To  which  offer  like  objection  was  made  by 
defendant  and  was  sustained,  and  exception 
taken.  We  think  it  was  proper  for  the  plain- 
tiff to  prove  that  the  eyes  of  this  man  were 
in  fact  diseased ;  be  being  a  party  for  whom, 
it  was  alleged,  defendant  had  prescribed. 
The  court  should  have  allowed  the  question 
to  have  been  answered ;  but  there  was  no  er- 
ror In  excluding  the  offered  testimony,  as 
the  latter  clause  of  the  offer  was  not  relevant 
to  the  Issue.  Stlckney  v.  Hughes.  12  Wyo. 
897-412,  75  Pac.  046.  The  charge  against  tiie 
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defendBnt  was  practicing  medlclDe  wltbout  a 
licoiBe,  and  whether  the  treatment.  If  any 
was  prescribed,  was  or  was  not  beneficial, 
was  not  In  Issne,  and,  although  no  proper  ob- 
jection was  made,  there  was  no  error  In  ex- 
clodlng  Irrelevant  or  Immaterial  testimony. 

The  following  question  was  asked  the  same 
witness :  "Q.  Doctor,  will  you  tell  me  some 
of  the  conditions  of  eyes  that  require  treat- 
ment?" Which  question  was  objected  to  as 
Incompetent,  Irrelevant,  and  Immaterial.  The 
objection  was  sustained.  We  think  there  was 
no  error  In  the  rulii^.  The  testimony  sought 
to  be  elicited  by  the  question,  if  material 
at  all,  should  have  been  limited  to  those  con- 
ditions of  eyes  which  the  evidence  tended  to 
show  the  defendant  had  treated,  or  for  which 
he  had  prescribed.  The  foregoing  are  all  of 
the  alleged  errors  discussed  In  the  brief  of 
counsel  for  the  state. 

Counael,  appointed  by  the  district  court 
to  argue  the  case  here,  has  filed  a  motion  to 
strike  the  bill  of  exceptions  from  the  flies  and 
to  dismiss  the  case  on  the  grounds  that  the 
bill  Is  not  properly  signed  and  does  not  pur- 
port to  contain  all  the  evidence.  The  bill  Is 
signed  and  sealed  by  the  judge  who  presided 
at  the  trial,  and  Is  certified  by  the  clerk  of 
the  court,  with  the  seal  of  the  court  affixed, 
to  be  the  original  bill  of  exceptions  signed 
and  sealed  by  the  judge  and  filed  In  the  office 
of  said  clerk.  That  is  the  nsual  manner  of 
signing  and  authenticating  bills  of  exceptions 
In  this  jurisdiction  and  Is  sufficient.  The 
fact  that  the  bill  does  not  purport  to  contain 
all  the  evidence  Is  not  a  reason  for  striking 
it  from  the  files  or  dismissing  the  case,  If 
it  contains  exceptions  that  can  properly  be 
considered  without  all  the  evidence. 

The  motion  to  strike  the  bill  of  exceptions 
from  the  flies  and  to  dismiss  the  case  Is  de- 
nied, and  the  exceptions  are  sustained  In  part 
and  denied  In  part,  as  above  Indicated. 

POTTEB.  C.  J.,  and  SCOTT,  3^  concur. 


BURTON  T.  UNION  PACIFIC  COAL  CO. 

{Supreme  Court  of  Wyoming.   March  5,  1810.) 

1.  Appeal  ano  Ebbob  (|  809*)— Mrhod  or 
Review— Resebved  Questions— CoKanrn- 

TIONAX.  QUESTIOK. 

Const,  art  9,  is  entitled  "Mines  and  Min- 
ing," and  section  4  gave  a  right  of  action  for 
injuries  caused  by  a  willful  failure  to  comply 
with  the  provisiouB  of  the  article  and  for  death 
caused  b^  wrongful  act  or  default,  and  required 
the  LeiriBlature  to  provide  for  enforcing  such 
right  of  action,  and  Acts  1800-91,  &  80,  {  17 
(Rev.  St.  1890,  !  2582),  enacted  pnrsoant  there- 
to, gave  a  right  of  action  to  the  administrator 
in  case  of  death  caused  by  a  violation  of,  or 
wUUul  failure  to  comply  with,  the  provisions  of 
the  diapter.  JETeld,  uiat  the  question  whether 
section  2582  gave  a  right  of  action  for  death  of 
one  injured  in  a  coal  mine  by  negligence  gen- 
erally,  or  only  In  case  of  a  violation  of  or  wlil- 
fal  failure  to  comply  with  the  provisions  of  the 
chapter,  was  a  matter  of  statutory  constructioa, 


and  did  not  involve  any  constitutional  question, 
so  as  to  authorise  the  Supreme  Gonrt  Co  pass 
thereon  as  a  reserved  question  under  Laws 
1903,  c.  72,  permitting  constitutional  questions 
to  be  reserved  for  its  deciBion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1770,  1774;  Dee.  Dig.  I 
309.*] 

2.  AprEAt.  AWn  Ekbob  (|  861*) —Review — 
Questions  Considebeu  —  Kesebved  Ques- 
tions. 

In  passing  upon  reserved  questions,  the 
Supreme  Court  can  only  consider  the  allegations 
of  the  petition  to  determine  whether  the  ques- 
tions reserved  arise  in  the  action  so  as  to  au- 
thorize it  to  decide  them,  and  cannot  determine 
whether  the  petition  states  a  cause  of  action.  - 
[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |i  8447,  8448;  Dec.  Dig.  S 
861.*] 

3.  Appeal  avd  Errob  ({  308*)— Quebtiohb 
Raised  bt  Objectioh  —  Bebbbved  Ques- 
tion. 

The  petition  alleged  that  Intestate's  deaOi 
was  caused  by  injuries  received  while  he  was 
employed  in  a  coal  mine  operated  by  defendant 
as  a  result  of  certain  alleged  willful  violations 
hy  defendant  of  the  statute  relating  to  the  oper- 
ation of  coal  mines  and  of  other  wrongful  acts 
and  defaults  of  defendant.  Held,  that  the  peti- 
tion intended  to  charge  liability  for  violation 
of  Acts  1800-91,  c.  80,  S  IJ  (Rev.  St.  1890, 
2582),  relating  to  the  operation  of  coal  mines, 
and  giving  a  right  of  action  for  death  from  vio- 
lation of  or  willful  failure  to  comply  with  pro- 
visions of  the  chapter,  so  as  to  authorize  the 
consideration  of  a  reserved  question  whether 
the  amount  of  damages  recoverable  in  an  action 
under  that  section  was  limited  by  Rev.  St.  18!>d, 
f  3449.  enacted  in  1871,  limiting  the  amount  of 
recovery  in  actions  for  death  by  wrongful  act  to 
$5,000. 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error.  Cent.  Dig.  1 176S;  Dec.  Dig.  TSOS.*] 

4.  constitutionai,  law  (}  24*)  — repeal  — 
Repeal  bt  Constixutional  Pbovibiors— 

Pbospectivb  Pbovisionb. 

Const,  art.  10,  {  4,  prohibits  the  enactment 
of  any  law  limiting  the  amount  of  damages  re- 
coverable for  causiDg  the  death  of  any  person. 
Rev.  St.  1899,  S  3448,  enacted  in  1871,  gives 
a  right  of  action  for  death  by  wrongful  act  or 
default,  and  section  3449  limits  the  amount  of 
damages  recoverable  therein  to  $5,000.  Held, 
that  section  4  only  applied  to  future  legislation, 
to  that  sections  3448  and  3449  continued  in 
force  after  the  adoption-  of  the  Oonatitution  as 
to  actions  brought  solely  under  those  eections. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  21;  Dec.  Dig.  |  24.*j 

fi.  Constitutional  Law  (§  30*)  —  Sblf-Bx- 
■CUTINQ  Pbovisionb. 

Where  the  Constitution  did  not  provide  a 
method  for  enforcing  a  right  of  action  given,  but 
expressly  required  the  Legislature  to  do  so,  a 
statute  providing  the  manner  of  its  enforcement 
was  essential  to  effectuate  the  provision. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fi  32;  Dec  Dig.  |  30.*] 

6.  ConsTrrcmoNAL  Law  <(  48*)— Statutes— 
GoirsnucnoH  m  F4T0B  or  Conbtztution- 

ALITT. 

A  Statute  enacted  pursuant  to  a  constitu- 
tional mandate  should  be  construed  in  the  light 
of  the  Constitution  as  well  as  other  statutes,  so 
as  to  live  It  an  operation  consistent  with  the 
Constitution  if  poBstble. 

[Ed.  Note.— For  other  cases,  see  Ctmstltntion- 
al  Law,  Cent  Dig.  |  40;  Dec  Dig.  |  4a*] 


•Tor  other  casts  wm  sanu  topic  sad  stcttea  NUHBBB  taDse.  ft  Am.  Oigi.  U07  to  4at«,  ft  Rsportn  ladexts 


Digitized  by 


Google 


892 


107  PACIFIC  BBPOBTEB. 


(Wya 


7.  Afpbai.  jJfD  EuoB  ({  809*)  —  Rbsbsteo 
QuEsnoNS—CoNBTiTUTioNAi,  Questions. 

C(HuL  art.  9,  Is  eatitled  "Mines  and  Min- 
iof,"  and  section  4  cives  a  right  of  action  for 
injuries  caused  by  willfal  foUure  to  comply  with 
the  provisions  of  the  article  or  laws  passed  pur- 
suant thereto,  and,  if  death  results,  makes  the 
person  who  would  have  been  liable  if  death  had 
not  resulted  liable  to  an  action  for  damaces,  and 
requires  th«  LeglsUtan  to  iwovlde  at  Its  first 
aesslon  for  the  enforcement  of  sudi  right  of  sc- 
tion.  Article  10  is  entitled  **CoTporationB,"  and 
section  4  prohibits  the  enactmeot  of  any  law 
limiting  the  amount  of  damages  recoverable  for 
causing  death.  Iaws  1890-^,  c.  80,  1 17  (Rev. 
St  1£90,  i  2582),  enacted  pursuant  to  section 
4,  gave  a  right  of  action  to  the  administrator 
for  damages  resulting  in  case  of  death  for  in- 
juries sustained  by  any  violation  of  or  willful 
failure  to  comply  with  the  provisions  of  the 
chapter.  Rev.  St  1899,  f  844^  enacted  in  1871 
and  continued  in  force  after  the  adoption  of  the 
CouBtitution,  gave  a  right  of  action  for  death 
by  wrongful  act  or  default  generallv,  and  section 
3449  limited  the  damages  recoverable  therein  to 
$5,000.  Held,  that  ttie  determination  of  the 
audition  whether  damages  in  excess  of  the  limit 
fixed  by  section  3449  could  be  recovered  in  an 
action  for  death  in  a  coal  mine  from  wrongful 
act  involved  more  than  the  conetmction  of  that 
section  with  section  2582,  and  presented  a  con- 
stitutional question  within  the  statute  authori- 
sing such  questions  to  be  reserved  tot  decision 
by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  1770;  Dec.  Dig. 

8.  Death  (S  96*)  —  Ahount  or  Dauaoeb  — 
Statutort  Luhtationb— CONBTBucnoN  or 

Statutes. 

While  Const,  art.  9.  {  4,  by  Itself  would  not 
prevent  a  statutory  limitation  as  to  the  amount 
of  damages  recoverable  in  an  action  for  death 
by  wrongful  act,  section  8449,  Rev.  St.  1899, 
cannot  be  construed,  in  connection  with  section 
2582,  so  as  to  limit  the  damages  xeooverable  in 
an  action  under  the  latter  section  to  (5,000,  as 
such  a  construction  would  make  that  section  in- 
fringe Const  art.  10.  {  4,  so  that  in  an  action 
under  section  2582  the  amount  of  damages  re- 
coverable is  not  limited  to  any  specific  sum. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  122 ;  Dec  Dig.  S  96.*] 

9^  Statutes  (8  181*)— ConBTBUCiiOH— Leoib- 

LATivE  Intent. 

The  legislative  intent  should  be  ascertained 
and  effectuated  in  construing  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  259;  Dec.  Dig.  S  1S1.*J 

10.  StATDTBS  (8  225*)-i-COKSTB1IOTXOH  OV  RX- 

LATED  PBOVISIONS. 

Statutes  in  i>art  materia  should  be  compar- 
ed and  harmonized  as  far  as  possible  consistent 
with  the  intent  of  the  legislature  determinable 
from  its  latest  enactment 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {S  302,  308 ;  Dec.  Dig.  S  225.*] 

11.  Statutes  ft  125*)— Titlb— Expbession  of 
Subject. 

Act  1890-01,  c.  80,  is  entitled  "An  act  cre- 
ating the  office  of  state  inspector  of  coal  mines, 
fixing  said  inspector's  salary  and  prescribing 
faiB  duties,  also  providing  for  the  proper  ventila- 
tion of  coal  mines  and  for  other  purooses  and 
providing  for  appropriating  moneys  n>r  a  con- 
tiogeut  fund  for  said  office,"  and  section  17 
(Rev.  St.  1899,  i  2582)  gave  a  right  of  action  to 
the  administrator  for  damages  resulting  In  case 
of  death  for  iixluries  sustained  by  any  violation 
of  or  wiUful  failure  to  comply  with  the  pro- 
vision of  the  chapter.  HOd,  that  section  2582 
did  not  violate  Const  art  3, 1 24,  providing  that 


the  subject  of  every  blU  shall  be  dearly  express- 
ed in  its  title. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  %  189;  Dec.  Dig.  8  125.*] 

Reserved  Case  from  District  Court,  Lara- 
mie County;  Roderick  N.  Matson,  Judge. 

Action  by  Emma  Burton,  aa  administratrix 
of  the  estate  of  Josepb  Barton,  deceased, 
against  the  Union  Pacific  Coal  Company.  Oa 
reserved  questions  to  the  Suprone  Gonrt, 
Questions  answered  as  stated. 

H.  V.  S.  Groesbeck  and  N.  R.  Greenfield, 
for  plaintiff.  Herbert  T.  Lacey  aod  John 
W.  Lac^,  for  defendant. 

POTTER,  C  J.  Tbls  canse  Is  liere  upon 
reserved  questions.  Involving  the  construction 
and  application  of  certain  provteionB  of  tbe 
state  Constitntlon  rdattng  to  an  action  fbr 
the  death  of  a  person  caused  'hy  the  wrongful 
act,  neglect,  or  dtfaalt  of  another.  The  salt 
Is  brought  by  Btoma  Burton,  as  administra- 
trix of  the  estate  of  Jraeph  Bnrton,  deceased, 
against  the  Union  Pacific  Coal  Company. 
There  are  two  causes  of  action  stated  In  the 
petition;  the  second  not  beiog  here  material. 
The  first  cause  of  action  alleges  that  tbe 
death  of  Joseph  Burton,  plalntilTs  Intestate, 
WBB  caused  by  Injuries  received  while  nnploy- 
ed  In  a  coal  mine  owned  and  operated  hy  the 
defendant  at  Hanna,  In  this  state,  as  the  re- 
sult of  certain  alleged  willful  violations  by 
the  defendant  of  the  statute  relating  to  the 
operation  of  coal  mines,  and  other  wrongful 
acts  and  defaults  on  the  part  of  the  defend- 
ant. It  Is  alleged  that  on  account  of  tbe 
death  of  said  Intestate,  so  caused,  the  plaln- 
tffT.  as  the  personal  r^resentatlve  of  the  said 
deceased  intestate,  and  his  heirs  at  law  and 
next  of  kin  represented  by  her,  have  been 
damaged  In  the  sum  of  920,000.  By  reosou  of 
the  facts  alleged  in  the  second  cause  of  ac- 
tion, damages  ara  claimed  In  the  sum  of  $13,- 
000,  and  tbvn  is  a  general  prayw  for  judg- 
ment for  the  sum  of  $35,000.  A  motion  waa 
filed  by  the  defendant  to  strike  out  all  of  the 
claim  for  damages  and  judgment  In  excess  of 
¥5,000,  on  tbe  ground  that  a  Judgment  for 
any  sum  above  that  amount  would  be  con- 
trary to  law.  Thereupon,  upon  motion  of  tbe 
plaintiff,  the  def«idant  consenting  thereto, 
the  district  court  ordered  that  the  following 
questions  arising  In  the  cause  upon  said  mo- 
tion be  reserved  and  sent  to  this  court  for  Its 
decision : 

"(1)  Can  the  plaintiff  In  this  action  recover 
more  than  tbe  sum  of  |5,000  upon  the  first 
cause  of  action  set  forth  in  the  petition? 

"(2)  Does  the  statutory  limitation  limiting 
the  amount  of  recovery  in  case  of  death  to 
$5,000  apply  and  limit  the  recovery  that  could 
be  had  upon  the  first  cauae  of  action  Ixl 
this  cause? 

"(3)  The  Constitution  of  this  state  having 
provided,  in  section  2  of  article  9  thereof. 


•Ver  other  eases  see  same  tople  and  seotlen  NUIIBSB  la  Dee.  ft  Am.  Digs.  IMH  to  date,  ft  Reporter  TnflSTnm 
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that  tbe  LeBlslatore  shall  provide  by  law 
for  the  ivoper  development,  ventilation,  drain- 
age and  (^ration  of  all  mines  in  this  state,' 
and  also  having  provided  for  a  right  of  ac- 
tion for  injuries  In  section  4  of  said  article 
d,  and  that  the  Legislature  shall  provide  by 
law  at  its  first  session  for  the  manner  In 
whldi  a  right  of  action  In  respect  thereto 
shall  be  raiforced;  and  the  Legislature  of  this 
■tate  having  provided  for  the  recovery  of 
damages  at  the  first  session  thereof  held  aft- 
er the  adoption  of  the  Constitution  of  this 
state,  to  wit,  in  section  17  of  chapter  SO  of  the 
Session  Laws  of  Wyoming  for  1890-91,  the 
iame  now  being  section  2582  of  the  Revised 
Statutes  of  Wyoming  of  1899— does  such  con- 
oitntlonal  and  statutory  provision  operate  as 
a  removal  of  the  limitation  of  95,000  recovery 
of  damages  having  occurred  and  having  been 
sostalned,  as  is  alleged  in  the  first  cause  of 
action  of  said  petition,  in  the  operation  of 
the  coal  mfne  of  said  defendant  which  it 
owned  at  Hanna  in  the  county  of  Carbon  In 
tbe  state  of  Wyoming  on  the  2Sth  day  of 
March,  A.  D.  190S,  and  prior  to  said  date  last 
aforesaid? 

**(4)  Do  tbe  provisions  of  said  sections  8448 
and  3449  of  said  Revised  Statutes  of  tbls  state 
cmtrol  the  dlqxwltlon  of  said  motion  of  said 
defendant  In  this  cause,  or  Is  tbe  dlspoBltlon 
of  said  motion  to  be  governed  by  the  provl- 
flons  of  said  section  2582  of  said  Revised 
Statutes  of  this  stater' 

Tbe  statutory  provisions  now  found  Id  sec- 
tions 3448  and  3449  of  the  Revised  Statutes 
at  1880  were  enacted  In  1871  by  the  Legis- 
lature of  tbe  territory,  and  read  as  follows: 

"Sec  3448.  Whenever  the  death  of  a  per- 
soQ  Mtall  be  caused  by  wrongful  act,  neglect 
or  default,  and  the  act,  neglect  or  default  is 
sodi  as  would  (if  death  bad  not  ensued)  have 
tfititled  the  party  Injured  to  maintain  an  ac- 
tlMi  to  recoTSr  damages  in  reject  thereof; 
tbeaa,  and  in  every  aacb  case,  the  person  who, 
or  the  corporation  which,  would  have  been 
liable  .if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  Injured,  and  although  the 
death  sball  bave  been  caosed  under  snch  cir- 
comstances  aa  amount  In  law  to  murder  in 
tbe  first  or  second  degree,  or  manslaughter. 

'Sec.  d449.  Every  such  action  shall  be 
bronsbt  tqr.  and  In  the  name  of«  tbe  personal 
repreaenta^ve  of  snch  deemed  person;  and 
the  amoiut  recovered  In  every  aacb  action 
than  be  distributed  to  the  parties  and  In  the 
pn^ortions  provided  by  law,  In  relation  to 
tbe  distribution  of  personal  estates  left  by 
persons  dying  intestatei  In  every  snch  case, 
the  Jnry  shall  give  snch  damages  as  they  shall 
deem  t*te  and  Jnst,  not  exceeding  five  thou- 
sand dollars,  and  the  amount  so  recovered 
sball  not  be  subject  to  any  debts  or  liabilities 
of  the  deceased;  provided,  that  every  such 
action  diall  be'  commenced  within  two  years 
after  the  death  of  such  deceased  person." 

m  article  B  of  the  Constitatlon,  the  article 


being  entitled  "Mines  and  Mining,"  it  la  pro- 
vided as  follows: 

"Sec  2.  Tbe  Legislature  shall  provide  by 
law  for  the  proper  development,  ventilation, 
drainage  and  operation  of  all  mines  in  this 
state." 

"Sec.  4.  For  any  Injury  to  person  or  prop- 
erty caused  by  wUlfid  failure  to  comply  with 
the  provisions  of  this  article,  or  laws  passed 
In  pursuance  hereof,  a  right  of  action  shall 
accrue  to  tbe  party  Injured,  for  tbe  damage 
sustained  thereby,  and  in  all  cases  In  tbls 
state,  whenever  tbe  death  of  a  person  shall 
be  caused  by  wrongful  act,  neglect  or  default, 
such  as  would,  If  death  had  not  ensued,  have 
entitled  tbe  party  Injured  to  maintain  an 
action  to  recover  damages  In  respect  thereof, 
the  person  who,  or  the  corporation  which 
would  have  been  liable,  If  death  had  not  en- 
sued, sball  be  liable  to  an  action  for  damages 
Dotwithstandlng  the  death  of  the  person  in- 
jured, and  tbe  Legislature  shall  provide  by 
law  at  Its  first  session  for  the  manner  In 
which  tbe  right  of  action  in  respect  thereto 
sball  be  enforced." 

Article  10  of  the  Constitution  Is  ^titled 
"Corporations,"  and  In  section  4  of  that  arti- 
cle It  la  provided:  "No  law  shall  be  enacted 
limiting  the  amount  of  damages  to  be  re- 
covered for  causing  the  Injury  or  death  of 
any  person." 

At  the  first  session  of  the  state  Legislature 
(1890-91)  an  act  was  passed  entitled  "An  act 
creating  tbe  office  of  state  inspector  of  coal 
mines,  fixing  said  Inspector's  salary  and  pre- 
scribing his  duties;  also  providing  for  the 
proper  ventilation  of  coat  mines  and  for  other 
purposes;  and  providing  for  appropriating 
moneys  for  a  contingent  fund  for  said  office." 
Tbe  act  was  Incorporated  In  the  subsequent 
revision  of  the  statutes  as  a  separate  chapter, 
and  section  17  of  the  act  became  section  tSi82 
of  the  Revised  Statutes  of  1899,  reading  as 
follows: 

"Sec  2582.  For  any  Injury  to  person  or 
property  occasioned  by  any  violation  of  this 
chapter,  or  any  wlUfnl  failure  to  comply  with 
Its  provisions,  a  right  of  action  against  the 
party  at  fault  shall  accrue  to  the  party  In- 
jured for  the  direct  damages  sustained  there- 
by, and  In  any  case  of  loss  of  life,  by  rea- 
son of  such  violation  or  willful  failure,  a 
right  of  action  against  the  party  at  fault  shall 
accme  to  tbe  administrator  of  the  estate  of 
the  person  whose  life  shall  be  lost,  for  like 
recovery  of  damages  for  the  Injuries  sustain* 
ed;  provided,  that  nothing  In  tbls  section 
shall  be  so  construed  as  to  prevent  the  re- 
covery of  any  lawful  damages  against  the 
person  or  company  .operating  mines  If  said 
company  should  be  found  In  fault  or  shall 
bave  contributed  to  any. accident  by  means 
of  carelessness  on  their  part;  and  provided 
further,  that  In  no  case  shall  the  state  be 
liable  for  damages  under  this  <diapter." 

Substantially  the  same  provisions  now 
found  In  section  2582  were  contained  In  an 
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act  relating  to  the  operation  of  coal  mines 
passed  In  1886  by  the  Legislature  of  the 
territory.  Rev.  St  1887,  S  1655.  By  an  act 
approved  February  4,  1909  (Laws  1909,  c.  3), 
section  3449  of  the  Revised  Statutes  of  1899. 
above  quoted,  was  amended  and  re-enacted; 
the  only  material  change  being  the  omission 
of  the  words  "not  exceeding  five  thousand 
dollars,"  so  that,  as  amended,  the  statute 
contains  no  fixed  limitation  upon  the  amount 
of  recovery.  It  was  provided.  In  section  2 
of  the  amendatory  act,  that  nothing  in  said 
act  contained  "shall  be  so  construed  as  to 
discharge,  release,  or  repeal  any  cause  of 
action  or  right  of  action  existing  prior  to 
the  taking  effect  of  this  act,  or  any  such 
action  shall  be  brought,  maintained,  heard, 
tried  and  determined,  and  shall  proceed  to 
trial.  Judgment  and  execution,  the  same  as 
If  this  act  had  not  been  passed."  The  Injury 
and  death  for  which  the  action  Is  brought 
Is  alleged  to  have  occurred  on  March  28, 
1908,  and  It  Is  conceded  that  the  questions 
before  us  are  to  be  determined  npon  the  law 
as  It  existed  at  that  time;  and  therefore 
section  8449  Is  to  be  considered  as  It  existed 
In  March,  1908,  at  that  time  containing  the 
provision  limiting  the  amount  of  recovery 
in  actions  controlled  by  it  to  $S,000. 

The  constitutional  provisions  aforesaid,  as 
relating  to  sections  3448  and  3419,  were  con- 
sidered by  this  court  In  Uestas  v.  Diamond 
Goal  &  Coke  Co.,  12  Wyo.  414,  76  Pac.  567, 
and  It  was  held  that  the  provision  of  section 
8449  limiting  the  amount  of  recovery  was 
not  repugnant  to  the  Oonstltntlon,  but  that 
it  was  continued  In  force  by  virtue  of  sec- 
tion 8  of  article  21  of  the  Oonstltntlon,  which 
provides:  "An  laws  now  in  force  in  the 
territory  of  Wyoming,  which  are  not  repugn 
nant  to  this  Constitution,  shall  remain  In 
force  -until  they  expire  by  their  own  limita- 
tion, or  be  altered  or  repealed  by  the  Leg- 
islature." Generally  stated,  the  ground  of 
that  decision  was  that  section  4  of  article 
10  of  the  Constitution,  declaring  that  "no 
law  shall  be  enacted  limiting  the  amount  of 
damages  to  be  recovered  for  causing  the  in- 
Jury  or  death  of  any  person,"  prohibited 
only  future  legislation,  and  did  not,  there- 
fore, repeal  or  abrogate  the  statute  previ- 
ously enacted.  The  suit  had  been  Instituted 
February  21,  19^,  by  an  administrator  to 
recover  damages  on  account  of  the  Intes- 
tate's death  through  the  alleged  negligence 
of  the  defendant,  while  employed  In  a  coal 
mine  owned  and  operated  by  the  defendant; 
said  death  having  occurred,  as  alleged,  Feb- 
ruary 25,  1901.  The  cose  came  to  this  court 
upon  reserved  questions  arising  upon  a  gen- 
eral demurrer  to  the  petition,  and  the  only 
questions  reserved  or  considered  were  wheth- 
er either  of  sections  3448  and  3449  was  a 
valid  and  subsisting  statute  on  February  25, 
1901,  and  whether  on  that  date,  and  at  the 
time  of  the  commencement  of  the  action, 
th«re  was  a  statute  in  force  In  this  state 


creating  a  right  of  action  for  death  by  wrong- 
ful act.  Upon  submission  of  the  demurrer, 
the  parties  had  stipulated  that  the  only 
point  raised  was  that  no  statute  authorized 
an  action  for  the  Iwneflt  of  heirs  and  next  of 
kin  by  the  legal  represoitatlve  of  a  person 
killed  by  wrongful  act.  Section  2o82  was 
not  mentioned  in  the  reserved  questions,  nor 
by  counsel,  and  it  was  not  considered  in  the 
opinion.  Counsel  for  each  of  the  parties  as- 
sumed that  the  clause  In  section  3449  limit- 
ing the  amount  of  recovery  was  abn^ted 
by  section  4  of  article  10  of  the  Constitution, 
and  the  only  point  upon  which  they  differ- 
ed was  whether  or  not  the  remainder  of  that 
section  and  section  3448  were  continued  in 
force.  The  contentions  In  that  particular 
are  stated  in  the  opinion.  The  conclusion 
announced  was  that  said  sections  were  not 
in  conflict  with  the  Constitution,  but  were 
valid  and  subsisting  statutes  on  February 
25,  1901,  and,  therefore,  that  there  was  a 
statute  In  force,  at  the  time  of  the  ctnn- 
mencement  of  the  action,  creating  a  rlg^t 
of  action  for  death  by  wrongful  act 

Counsel  for  the  deftndant  rdy  upon  that 
case  as  decisive  of  the  point  here  in  con- 
troversy for  the  reason  that  If,  as  thereby 
declared,  section'  3449,  with  its  provision 
limiting  recovery,  continued  In  force,  then 
it  becomes  necessary  to  c<HiBtme  that  sec- 
tion and  section  together,  and  there  is 
nothing  in  the  latter  section  inconsistent 
with  the  former  with  respect  to  the  amonnt 
of  recovery,  but  that  the  only  material 
change  made  in  the  law  by  section  2582,  so 
far  as  an  action  in  case  of  death  Is  concmi- 
ed,  was  to  declare  and  inrovide  for  enforcing 
a  right  of  action  where  the  death  is  the  re- 
sult of  a  violation  of  a  particular  statute  by 
the  owner  or  operator  of  a  coal  mine.  Coun- 
sel for  plaintiff  do  not  deny  the  correctness 
of  the  decision  aforesaid  when  limited  to  the 
questions  that  were  reserved  and  consider- 
ed, but  do  deny  that  it  is  applicable  to  the 
case  at  bar,  on  the  grbnnd  tbat  the  present 
action  Is  brought  under  aectioa  SSS2,  which 
section  was  not  considered  or  Involved  In 
said  decision.  Th^  soy  in  their  brief:  "We 
do  not  contend  that  section  8449  was  repeal- 
ed by  what  Is  now  section  2BS2,  except  as  to 
cases  arising  for  damages  for  Injuries  to 
persons  In  coal  mines,  like  the  case  at  bar. 
It  must  be  assumed  that  the  question  raised 
by  these  reserved  questions  now  before  this 
court  was  not  settled  by  the  Mestas  Cue, 
as  that  question  was  not  thai  presented  to 
this  court" 

To  more  definitely  State  the  question  here 
presented,  counsel  for  both  parties  agree 
that  the  several  reserved  questions  are  final- 
ly resolved  into  one,  viz.:  "Is  section  3440 
In  force  as  to  this  case  so  as  to  limit  the 
amount  that  may  be  recovered  for  the  al- 
leged Injuries  to  the  decedent  resulting  in 
his  death  to  any  reasonable  sum  not  exceed- 
ing $5,0007*   But  they  do  not  agree  npon 
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tbe  propoBltloii  that  the  first  caase  of  action 
IB  brought  or  is  maintainable  nnder  section 
2582,  It  Is  insisted  on  the  part  of  tbe  plain- 
tiff that  upon  ell  the  allegations  of  that 
cause  of  action  the  case  is  brought  within 
said  section;  that,  as  to  tbe  alleged  acts 
and  defaults  other  than  those  relating  to  a 
Tlolati(m  of  the  proTlslons  of  tbe  coal  min- 
ing statute,  the  right  of  action  is  given  by 
that  clause  in  section  2582  reading  as  fol- 
lows: "Prortded,  that  nothing  In  this  sec- 
tion shall  be  so  constroed  as  to  prevent  the 
ncoverj  of  any  lawful  danmges  against  the 
person  cr  company  t^eratbig  mines  If  said 
company  should  be  found  In  fault  or  shall 
have  contributed  to  any  accident  by  means 
of  carelessness  on  their  part"  Counsel  for 
d^Mdant,  on  the  other  band,  contend  that 
tile  danse  thns  quoted  neither  creates  nor 
proTldep  for  enforcing  a  right  of  action,  but 
nm^ly  saves  the  preceding  provisions  of  the 
section  from  being  construed  so  as  to  de- 
feat an  action  if  otherwise  maintainable. 
Further,  th^  contend  tbaX  no  such  violation 
of  tbe  statute  relating  to  coal  mines  is  al- 
leged as  to  authorize  a  recovery  under  sec- 
tion 2582,  and  that  therefore  the  only  statu- 
tory provisions  authorizing  this  particular 
action  are  those  found  in  sectlbna  8448  and 

Whether  by  any  of  the  provisions  of  sec- 
tion 2582  an  action  for  damages  in  case  of 
death  of  a  person  Injured  In  a  coal  mine  Is 
given  or  provided  for  In  (»9e  of  negligence 
generally,  or  only  where  the  death  Is  the  re- 
sult of  a  vi<)lation  of ,  or  a  wlllfnl  failure  to 
comply  with,  tbe  provlMona  of  the  chaptra 
in  which  the  section  Is  found,  is  a  matter 
purely  of  statutmy  construction  involving 
no  constitutional  question,  and  therefore  we 
have  no  authority  upon  this  hearing  to  de- 
dde  the  question,  since  only  constitutional 
questions  are  permitted  to  be  reserved. 
Laws  1903,  c.  72.  Again,  the  scope  of  our 
inquiry  respecting  the  efXMt  of  the  allega- 
tions of  tbe  petition  is  limited  to  ascertain- 
ing whether  the  questions  reserved  arise  in 
tbe  action,  so  as  to  authorize  their  presrata* 
tlon  to  this  court  for  decision.  Beyond  that, 
the  sufficiency  of  the  allegations  to  support 
the  action  under  section  2582  as  agaln&t  a 
proper  objection  is  Immaterial,  so  far  as  this 
proceeding  Is  concerned  In  the  present  state 
of  the  pleadings.  We  are  .satisfied  that 
there  is  at  least  suiDclent  In  the  petition  to 
require  a  consideration  of  the  question 
whether  the  action,  so  far  as  it  may  proper- 
ly be  brought  under  section  2582,  Is  control- 
led as  to  tbe  amount  of  recovery  by  section 
34^.  The  petition  discloses  an  Intention,  we 
tblnfc,  to  charge  a  liability  on  account  of  the 
violation  of  the  provisions  of  the  statute  re- 
ferred to  in  section  2582,  and  It  Is  not  for  us 
to  decide  at  this  time  whether  such  a  lla< 
blllty  is  Buffldentiy  charged  or  not  Owing 
to  tbe  necessi^  of  eliminating  these  two 
questions,  the  disputed  question  within  our 


present  Jurisdiction  to  be  determined  may 
be  stated  to  be  whether,  so  far  as  this  ac- 
tion is  maintainable  nnder  section  2582,  it  is 
controlled  by  the  provision  of  section  34^9 
limiting  the  amount  of  recovery.  Although 
there  does  not  seem  to  be  any  controversy 
respecting  the  application  of  section  3449, 
except  so  far  as  the  action  Is  found  to  be 
mahitalnable  under  section  2582,  tbe  ques- 
tion seems  also  to  be  Involved  whether  tbe 
amount  of  recovery  is  controlled  by  section 
3449  in  case  upon  the  facts  alleged,  the  right 
to  recovery  will  deprad,  not  upm  section 
2582,  but  solely  upon  sections  3448  and  S449. 

We  do  not  think  the  case  of  Mestas  v.  Dia- 
mond Goal  ft  Coke  Compai^,  supra,  is  to  be 
r^rded  as  necessarily  decisive  of  the  ques- 
tion before  us,  so  far,  at  least,  as  the  ques- 
tion relates  to  the  right  of  action  under  sec- 
tion 2582.  That  section  ,  was  not  called  to 
the  court's  attention  in  the  case  referred  to 
and  was  not  considered;  but,  bowevw  Inroad 
the  reasoning  in  the  case,  the  decision  was 
confined  to  the  question  whether  sectionB 
3448  and  9449  were  continued  in  force,  not- 
withstanding the  consti^tionol  provisions 
afwesald,  and»  therefor^  authorized  an  ac- 
tion to  be  maintained  for  death  by  wrong- 
ful act  We  perceive  no  reas<m  for  depart 
ing  from  the  conclusion  reached  In  the  case, 
and  we,  therefore^  adbere  to  it,  but  think 
it  should  be  understood  as  applying  to  ac- 
tions sustainable  alone  under,  sections  3448 
and  3449,  and.  If  necessary,  to  be  so  quail- 
fled,  leaving  other  questions  concerning  the 
application  and  efltect  of  those  sections  to  be 
decided  as  they  arise.  It  may  therefore  be 
said  at  this  point  that,  so  far  as  this  action 
depends  for  a  rl^t  to  recover  upon  sections 
344S  and  8449.  the  amount  of  recovery  will 
be  controlled  1^  the  limitation  contained  In 
the  last-named  section. 

Without  attempting  to  review  in  extenso 
the  reasoning  upon  which  said  limitation  was 
held  not  repugnant  to  the  Constitution,  we 
think  it  may  aid  the  dlscuBsIon  of  the  other 
question  in  the  case  to  consider  briefly  tbe 
situation  where  the  application  of  the  two 
sections  last  aforesaid  la  proper  Independent 
<a  other  statutory  provisions  relating  to  tbe 
same  or  a  similar  remedy.  Section  4  of  arti- 
cle 9  of  the  Constitution  declares  the  liability 
of  a  party  In  fault  to  an  action  for  damagra 
In  case  of  tbe  death  of  a  person  caused  by 
wrongful  act  neglect  or  default  such  as 
would  have  entitled  the  party  Injured,  If 
death  had  not  ensued,  to  maintain  an  action 
for  damages  In  respect  thereof ;  but  the  Con- 
stitution does  not  provide  the  method  of  en- 
forcing such  liability,  that  matter  being  ex- 
pressly left  to  the  Legislature;  and,  there- 
fore, a  statute  providing  the  manner  In  whlcb 
tbe  right  of  action  so  declared  shall  be  en- 
forced Is  essential  to  render  the  section  In 
that  particular  efTectual.  Standing  alone,  the 
section  referred  to  would  not  prevent  a  staUi- 
tory  limitation  not  obviously  unreasonable 
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upon  the  amoant  of  recoverr,  for  It  declares 
merely  a  liability  "to  an  action  for  damagea," 
When  that  provision,  upon  the  admission  of 
tl|e  state,  became  a  part  of  the  fundamental 
Jaw,  the  provisions  now  contained  In  sections 
3448  and  3449,  having  been  previously  «iact- 
ed  by  the  legislature  of  the  territory,  con- 
tinued In  force,  exc^t  so  far  as  modified  or 
repealed  by  snbsequent  legislation,  unless  re- 
pugnant to  the  Constitution.  The  only  provi- 
sion of  those  sections  suggested  In  this  or  the 
Uestas  Case,  supra,  as  obnoxious  to  the  Con- 
stltntioQ,  is  the  one  In  section  3449  limiting 
the  recovery  to  $5,000.  It  Is  clear  that  such 
provision  was  not  repugnant  to  section  4  of 
article  9,  for  the  reason  above  mentioned. 
The  repugnance,  if  any,  between  It  and  the 
Constitution,  would  only  arise  In  consequence 
of  section  4  of  article  10  of  that  instrument, 
which  declares  that  "no  law  shall  be  enacted 
limiting  the  amount  of  damages  to  be  recov- 
ered for  causing  the  Injury  or  death  of  any 
person."  As  clearly  shown,  we  think.  In  the 
Mestas  Case,  that  provision  operated  only  up- 
on future  legislation,  and  hence,  so  far  as 
section  3449  was  In  force  at  the  time,  it  con- 
tinued in  force  until  further  action  by  the 
Legislature  either  amending  or  repealing  It. 
Upon  and  after  the  taking  effect  of  the  Con- 
stitution, therefore.  In  the  absence  of  a  stat- 
ute making  a  different  provision  under  which 
an  action  of  the  character  now  being  consid- 
ered might  be  brought  and  maintained,  such 
an  action  would  be  controlled,  including  the 
amount  of  recovery,  by  sections  3448  and 
S449. 

It  Is,  however,  contended  by  counsel  for 
plaintiff  that,  as  to  death  resulting  from  in- 
juries received  in  a  coal  mine,  the  provision 
limiting  recovery  had  been  repealed,  or  de- 
prived of  Its  force,  by  the  act  of  1886,  which, 
in  section  17  (Hev.  St.  1887,  S  1655),  contain- 
ed substantially  the  same  provisions  now 
found  in  section  25^,  and  that  In  respect  of 
a  death  so  occurring  no  statutory  limitation 
upon  the  amount  of  recovery  was  In  force 
when  the  Constitution  went  into  effect. 
Whether  the  act  of  1886  had  any  such  effect 
or  not  would  depend  upon  the  construction  to 
be  given  the  provision  declaring  a  right  of 
action  "for  the  direct  damages  sustained"  In 
favor  of  the  party  Injured,  and  a  right  of  ac- 
tion In  case  of  death  In  favor  of  the  admin- 
istrator "for  like  recovery  of  damages  for 
the  Injuries  they  shall  have  sustained,"  re- 
ferring to  an  injury  occasioned  by  a  viola- 
tion of,  or  a  willful  failure  to  comply  with, 
the  provisions  of  the  act;  and  concerning 
other  negligent  acts  or  defaults,  if  any  right 
of  action  therefor  was  conferred  by  the  act, 
which  point  we  do  not  decide,  the  effect  upon 
the  earlier  statute,  in  the  respect  stated, 
would  depend  upon  the  meaning  of  the  words 
"any  lawful  damages"  as  used  In  the  section 
referred  to.  In  other  words,  the  question 
would  be  whether  an  action  was  authorized 
for  the  recovery  of  damages  by  the  nse  of 
language  Inconaistent  with  the  provlBlon  ot 


the  earlier  statute  limiting  the  amount  See 
Elliott  V.  Brazil  Block  Coal  Ca,  25  Ind.  App. 
692,  58  N.  E.  736 ;  Hyde  v.  Southern  R.  Co., 
81  App.'Cas.  D.  C.  466.  We  deem  It  unnec- 
essary to  decide  this  particular  point,  for  our 
conclusion  upon  the  question  in  controversy 
is  based  upon  considerations  quite  Independ- 
ent of  It 

Whether,  without  reference  to  the  Consti- 
tution, the  provisions  of  section  2582  for  the 
recovery  of  damages,  under  the  circumstan- 
ces therein  stated,  could  properly  be  held  to 
be  limited  as  to  amount  by  the  general  provi- 
sion on  that  subject  of  section  3449,  or  as 
authorizing  a  recovery  Independent  of  that 
provision,  la  likewise  Immaterial.  Section 
2582  and  the  other  provialons  of  the  same 
chapter  were  enacted  In  1891  at  the  first  ses- 
sion of  the  state  L^lslatnre,  when  legislative 
action  was  directed  and  controlled  as  to  this 
matter  by  section  4  of  article  9  and  ^tlon  4 
of  article  10  of  the  Constitution.  By  that 
enactment  the  requirement  of  the  Constitu- 
tion that  the  Legislature  shall  provide  by  law 
for  the  manner  of  enforcing  the  right  of  ac- 
tion for  damages  In  case  of  the  death  of  a 
person  caused  by  wrongful  act,  neglect,  or 
default  was  In  part  complied  with.  The  stat- 
ute Is  to  be  construed  In  the  light  cast  upon 
the  language  by  the  Constitution,  as  well  as 
by  other  legislation,  and  so  as  to  give  It  op- 
eration consistent  with  the  Constitution,  if 
possible.  St  George  v.  Hardle.  147  N.  C.  88, 
60  S.  E.  920;  State  v.  MtMlIlan,  55  Fla.  240, 
254,  45  South.  883 ;  Wyatt  v.  Board  of  Equal- 
ization, 74  N.  H.  552,  70  Atl.  387.  The  mo- 
tion giving  rise  to  the  order  reserving  the 
questions  for  decision  Is  based  on  the  propo- 
sition that  a  Judgment  for  damages  In  excess 
of  $5,000  would  be  contrary  to  law,  and  the 
question  Is  whether  under  the  law  of  this 
state  the  plaintiff  is  denied  the  right  to  re- 
cover damages  In  any  event  In  excess  of  that 
sum.  The  determination  of  that  question  de- 
pends not  alone  upon  the  statute,  but  also 
upon  the  Constitution ;  that  Is  to  say,  the 
meaning  and  effect  of  its  provisions  on  the 
subject  as  applied  to  this  action.  Assuming 
that  the  constitutional  provision  tor  a  rlf^t 
of  action  In  cases  of  this  character  was  at 
first  (iterative,  either  wholly  or  in  part  by 
virtue  alone  of  the  statute  previously  enact- 
ed, and  that  the  provision  of  that  statute  lim- 
iting the  amount  of  damages  continued  in 
force  because  -not  repugnant  to  the  Constitu- 
tion, It  Is  now  to  be  decided  wbether.  In  view 
of  the  subsequent  enactment  of  the  provisions 
contained  In  section  2582,  the  constitutional 
provisions  are  to  be  differently  or  more 
broadly  applied  as  to  actions  provided  for  by 
that  section,  so  as  to  avoid  the  former  statu- 
tory limitation.  This  Includes  more  than  the 
mere  construction  of  said  section  In  connec- 
tion with  section  8449  with  refermce  to  the 
language  employed  in  each,  and  involves  an 
Interpretation  of  the  Constitution  and  the 
application  of  Its  provisions,  tor  the  purpose 
of  ftBoertainlng  wlietlwr,  glTlng  effect  to  nich 
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proTlaiouB,  the  limitation  embraced  In  section 
8440  baa  lost  any  of  Its  forc^  or  can  constl- 
tatlonally  be  held  to  affect  the  present  ac- 
tion. There  Is  thus  in-esented,  we  think,  a 
oonetltatlonal  gnestloa  within  the  meanli^  of 
the  statnte  authorizing  such  a  question  to 
be  reserved. 

Applying  to  subsequent  legislation  the  two 
provisions  of  the  Constitution  under  consid- 
eration. It  would  be  beyond  the  power  of  the 
Legislature,  In  providing  for  enforcing  a 
right  of  action  for  death  caused  by  wrongful 
act,  to  place  a  statutory  'limit  upon  the 
amount  to  be  fecovered.  Section  2582  does 
not  provide  expressly  any  such  limitation, 
but,  without  reference  to  some  other  statute 
that  might  qualify  its  provisions,  it  author- 
izes the  recovery  of  damages  unlimited  as  to 
amount,  except  by  the  ordinary  rules  of  law 
affecting  damages  In  such  cases.  It  may  be 
that,  as  contended,  the  language  of  the  sec- 
tion Is  not  so  inconsistent  with  section  3440 
in  this  respect  as  to  prevent  the  latter,  If  per- 
mitted to  be  applied  from  controlling  the 
amount  of  recovery.  But  section  3449  can- 
not. In  our  opinion,  be  so  applied,  without 
bringing  section  2S82  in  conflict  with  the  Con- 
stitution. 

It  Is  argued  that  section  2582  Is  to  be  con- 
strued as  in  pari  materia  with  section  3449, 
and  that  as  so  construed  it  provides  merely 
for  recovery  of  damages,  and  does  not  there- 
fore abrogate  section  3449,  but  leaves  It  In 
force  to  control  In  the  matter  of  the  amount 
of  recovery.  The  effect  of  the  ailment  Is 
to  require  a  construction  of  section  2582  that 
would  limit  recovery.  The  rule  that  statutes 
in  pari  materia  are  to  be  taken  and  con- 
strued together  Is  but  one  of  the  rules  for 
ascertaining  the  intent  of  the  Legislature.  It 
Is  fundamental  in  statutory  construction  that 
the  intention  and  purpose  of  the  L^islature 
are  to  control.  "The  Intent  Is  the  vital  part, 
the  essence  of  the  law,  and  the  primary  rule 
of  coostructlon  Is  to  ascertain  and  give  ef- 
fect to  that  intent"  Lewis'  Suth.  Stat.  Const, 
i  363.  In  construli^  statutes  in  pari  materia, 
"th^  are  to  be  compared,  harmonized  If  pos- 
sible, and.  If  not  susceptible  of  a  construction 
which  will  make  all  of  their  provisions  har- 
monize, they  are  made  to  operate  together 
so  far  as  possible  condstently  with  the  evi- 
dent intent  of  the  latest  enactmaxt"  Id.  t 
443. 

Although  It  is  conceded,  and  must  be,  that 
since  the  Constitution  became  effective  the 
L^slature  conld  not  enact  a  statute  directly 
limiting  the  amount  of  recovery  in  this  class 
of  cases.  It  Is  proposed  by  the  ailment  that 
the  court  declare  that  an  Intent  to  do  so  Is 
evident  by  the  failure  to  state  in  unequivocal 
language  In  section  2582  a  contrary  purpose; 
that  the  Legislature  intended  to  provide  for 
tbe  recovery  of  a  limited  amonnt  of  damages 
only,  by  the  employment  of  language  per- 
mitting tiie  former  statute  to  prevail.  But, 
unless  qualified  by  such  other  statute,  there 
Is  nothing  in  section  3582  which  would  Justi- 


fy en  interpretation  that  it  limits  recovery 
to  any  specific  amount;  and  as  sudi  a  limi- 
tation, by  force  of  the  Constitution,  could 
not  then  have  been  lawfully  declared,  the 
court  is  not  permitted  to  Impute  to  the  Leg- 
islature an  Intent  to  express  by  the  language 
used  anything  less  in  this  respect  than  it 
naturally  and  reasonably  Imports.  By  sec- 
tion 2582,  the  L^slature  having  provided 
for  the  recovery  of  damages  in  certain  cases 
where  death  has  been  caused  by  wrongful 
act,  n^lect,  or  default,  so  far  as  that  sec- 
tion operates,  section  3449,  in  respect  of  Its 
provision  limiting  the  amount  to  be  recover- 
ed, must  be  held  to  be  abrogated  or  to  have 
lost  its  force.  Construed  as  a  part  of  section 
2582,  or  reading  its  said  provision  into  the 
latter  section.  It  would  be  unconstitutional, 
because  such  a  construction  would  cadse  the 
law  enacted  subsequent  to  the  Constitution 
to  limit  the  amount  of  damages  to  be  recover- 
ed, in  violation. of  section  4  of  article  10  of 
that  Instrument 

It  was  contended  on  the  oral  argument  by 
counsel  for  the  defendant  that  section  2582  is 
unconstitutional  for  the  reason  that  the  act 
of  which  it  formed  a  part  violated  section  24 
of  article  8  of  the  Constitution,  which  pro- 
vides, with  certain  stated  exceptions,  that  no 
bill  shall  be  passed  containing  more  than 
one  subject,  which  shall  he  clearly  expressed 
In  Its  title.  The  same  objection  with  refer- 
ence to  another  section  of  tbfit  act  (section 
2572.  Rev.  St  1899)  was  considered  In  the 
case  of  Koppala  et  al.  v.  State,  15  Wyo.  398, 
89  Pac.  576,  93  Pac.  662.  The  section  Involv- 
ed In  that  case  provided  that  certain  inten- 
tional acts  of  a  miner,  workman,  or  other 
person  In  and  about  a  coal  mine  endangering 
the  Uvea  or  health  of  persons,  or  security  of 
the  mine  or  machinery,  should  be  punishable 
as  a  misdemeanor.  Explaining  the  subject  of 
the  act,  the  nature  and  purpose  of  Its  provi- 
sions. It  was  said  In  the  opinion:  "In  read- 
ing the  various  sections  and  provisions  of  the 
act  it  is  apparent  that  the  object  of  the  Leg- 
islature was  to  provide  for  the  safety  of  coal 
mines  and  employes  therein.  That  is  the 
main  subject  of  the  act,  and  the  details  and 
methods  provided  are  In  furtherance  of  that 
object  Provisions  are  made  as  to  how  a 
mine  shall  be  ventilated  to  avoid  danger,  and 
It  Is  made  the  duty  of  the  owner  or  agent  to 
maintain  ample  means  for  ventilation;  as  to 
the  amount  of  pure  air  necessary  to  be  ad- 
mitted to  the  mine  for  each  person  actually 
engaged  therein ;  as  to  air  passages  to  rid  the 
mine  of  dangerous  and  noxious  gases;  that 
every  place  where  gas  Is  known  to  exist  shall 
be  examined;  and  it  shall  be  unlawful  for 
any  miner  to  enter  any  mine  or  part  of  a 
mine  generating  fire  damp  until  It  has  been 
examined  and  reported  safe,  except  when  per- 
mitted to  do  so  for  the  purpose  of  keeping 
the  mine  In  a  safe  condition.  It  is  also  pro- 
vided that  a  state  inspector  of  coal  mines 
shall  be  appointed,  whose  duty  is  to  examine 
coal  mines,  to  see  that  the  provisions  of  this 
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88  marked  on  flie  plat  of  Bryon's  addltloHf 
and  further  denies  speclflcally  each  and  eveiy 
allegation  contained  In  the  complaint  It 
appears  f^om  the  ansvw  that  on  ot  abont 
September  12,  1909,  the  said  Oambll.  a  con- 
tractor, entered  Into  an  oral  agreement  witb 
the  defendant  Johnst<m  for  the  laying  of  said 
cement  sidewalk;  that  In  the  oral  agreement 
It  was  Btljnilated  that  said  contractor  shoald 
furnish  at  his  own  cost  all  labor  and  mate- 
rial necessary  in  the  construction  and  com- 
pletion of  said  sidewalk;  that  the  defendant 
paid  In  full  to  the  said  contractor  the  sum  of 
72  cNits  POT  running  foot  for  the  sidewalk 
so  constmcted— 'the  full  stipulated  price 
therefor— and  that  subseqn^t  to  the  time 
he  paid  mxib  contractor,  he  was  for  the  first 
time  informed  that  the  plaintiff  had  furalBh- 
ed  to  said  contractor  said  cement;  that  Gam- 
bil  was  not  at  the  time  the  agent,  or  autlun^ 
ized  by  the  defendant  to  contract  with  the 
plaintiff  for  the  purchase  of  said  cemeut. 
Upon  the  Issues  thus  made  the  action  was 
tried  by  the  court  and  findings  of  fact  made, 
and  judgment  entered  against  the  defendant 
f(««c]0Blng  said  lien.  A  motion  made  for  a 
new  trial  by  the  defendant  was  orerruled, 
and  the  appeal  Is  from  the  Judgment  and  tbe 
order  denying  a  new  trial. 

The  first  error  assigned  is  to  the  effect  that 
the  court  erred  in  Its  first,  second,  third, 
fourth,  and  sixth  findings  of  fact,  to  the  ef- 
fect that  the  boundary  lines  of  said  lots  ex- 
tended to  tbe  middle  of  said  streets.  It  Is 
disclosed  by  the  record  that  on  the  I2th  day 
of  J^anuary,  1803,  a  plat  of  said  Bryon's  ad- 
dition was  filed  In  the  county  recorder's  of- 
fice of  Ada  county,  whereby  Twelfth  and  A!- 
turas  streets  were  dedicated  by  tbe  owner  to 
the  public  for  street  purposes;  that  they 
were  opened  and  accepted  by  the  city,  and 
ever  since  have  been  used  by  the  public  as 
highways;  that  the' plat  of  Bryon's  addition 
shows  the  boundary  lines  of  said  lots,  and 
also  tbe  width  and  length  of  Alturas  anil 
Twelfth  streets;  that  the  appellant  purchas- 
ed said  lots  on  NoVember  16.  1903,  and  that 
on  June  14,  1907,  the  mayor  and  common 
conncll  of  Boise  City  ordered  a  cement  walk 
to  be  laid  In  front  of  said  lots  at  the  ex- 
I>ense  of  the  abutting  property  owner;  that 
the  appellant  employed  Gambll  as  a  contrac- 
tor to  lay  said  walk,  and  to  furnish  all  ma- 
terial necessary  In  the  construction  thereof, 
for  the  sum  of  72  cents  per  running  foot; 
that  after  said  walk  was  completed,  the  ap- 
pellant paid  the  contractor  In  full  therefor; 
that  the  respondent  sold  to  the  contractor 
said  cement  for  the  sum  of  $46.50,  and 
charged  the  same  to  him;  and  that  the  aj^ 
pellant  paid  to  the  plaintiff  $4.60  for  cement 
used  In  a  private  walk  12  feet  in  length  sit- 
uated on  said  lot  No.  6. 

That  part  of  the  certificate  of  dedication 
on  said  plat  referring  to  the  streets  and  al- 
leys is  as  follows:  "And  we  do  certify  that 
W6  have  this  day  platted  said  land;  and  we 


do  bweby  lay  out  and  plat  said  land  as 
'Btyon's  Addition  to  Boise  City,  Idaho,'  as 
shown  by  this  idat  covering  said  descrlhed 
piece  or  parcel  of  land;  and  w6  do  hereby 
dedicate  to  the  use  of  the  public  forever  all 
the  streets  and  alleys  as  shown  upon  said 
plat"  It  is  contended  under  said  dedication 
that  the  title  of  tbe  appellant  to  said  lots 
does  not  extend  to  tbe  center  of  said  streets, 
but  only  to  the  extorlw  bonndarles  of  said 
lots  as  Indicated  on  said  plat;  that  amwilant 
has  only  an  easement  In  and  right  of  Ingress 
and  egress  over  said  streets;  that  under  said 
dedication  Bryon  conveyed  the  title  be  had 
In  fee  to  streets  to  Boise  City  to  be  held  for 
the  benefit  of  the  general  public,  and  that 
this  Is  made  clear  by  the  wch^  used  in  said 
dedication,  as  it  dedicates  said  streets  to  tbe 
use  of  the  public  "forever."  In  support  of 
that  contention  counsel  cites  sections  91,  92. 
and  93,  Sess.  Laws  1693,  pp.  126,  127.  Bald 
section  93  Is  as  follows:  "The  acknowledg- 
ment and  recording  of  such  plat  is  eqalra- 
lent  to  a  deed  In  fee  simple  of  such  portion 
of  the  premises  platted  as  Is  on  such  plat 
set  apart  for  streets  or  other  public  use; 
or  as  Is  thereon  dedicated  to  charitable,  re- 
ligious or  educational  purposes."  Tbe  act 
containing  that  section  was  approved  on 
March  4,  1803,  and  went  Into  effect  on  that 
day,  whereas  said  plat  was  filed  for  record 
on  January  IS,  1803,  nearly  a  month  and  a 
half  before  tbe  act  containing  that  section 
went  Into  effect  But  In  our  view  of  the 
matter  that  would  make  no  difference. 

Some  stress  Is  laid  upon  the  following 
language  In  said  section,  to  wit:  "Such  plat 
is  equivalent  to  a  deed  in  fee  simple,"  etc. 
Prior  to  the  enactment  of  that  section, 
plats  of  towns  and  plats  of  additions  to  cit- 
ies and  towns  had  been  filed  In  some  of  the 
counties  of  the  state,  containing  no  express 
certificate  of  dedication,  and  some  question 
was  raised  In  regard  to  the  dedication  of  tbe 
streets  and  alleys'  indicated  on  such  plats, 
and  it  was  the  Intention  of  the  Legislature, 
by  the  enactment  of  said  section,  to  provide 
by  statute  that,  on  all  plats  of  towns  or  ad- 
ditions where  there  was  no  express  dedica- 
tion written  upon  such  plats,  the  acknowl- 
edgment and  recording  of  such  plats  was  a 
dedication,  and  should  be  equivalent  to  a 
deed  in  fee  simple  of  such  portion  of  the 
premises  as  was  set  apart  for  streets  or  oth- 
er public  use.   It  Is  there  dedared  that  the 
acknowledgment  and  recording  of  the  plat 
Is  equivalent  to  a  deed  in  fee  simple,  ancl 
the  public  may  roe  It  for  the  purposes  for 
which  it  Is  dedicated  Jnst  as  though  they 
held  the  fee.    While  the  acknowledgment 
and  recording  Is  equivalent  to  a  deed  in  fee 
simple,  it  Is  not  a  deed  in  fee  simple,  and 
does  not  give  the  public  the  same  right  to 
sell  or  dispose  of  the  same  that  a  private 
party  has  to  land  for  which  he  holds  the  ti- 
tle in  fee  simple.  We  do  not  think  it  would 
be  contended  that,  If  a  private  owner  dedt- 
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SQAW  T.  JOHNSTON  et  aL 
(Sopreme  Court  of  Idaho.    Feb.  B,  1910.) 

(BvUaTntM  hy  the  Court.) 

1.  Dedication  (8  M*>— Stbeets— Ackkowi.- 

EDGING  AND  R£COBDIIfO  PLAT. 

Under  the  provisions  of  section  ^  of  an 
ict  In  vegmrd  to  dtlea  and  Tillages,  approved 
ilanrh  4.  1898  (Iaws  1893,  pTlST),  the  ac- 
knoTledgment  and  recording  oi  the  plat  therein 
leferrpd  to  is  eqoiTalent  to  a  deed  In  Fee  simple 
of  sn^  poitkn  of  tha  i«eiDltei  platted  as  is 
therein  set  apart  for  streets  or  other  public 

BSML 

[Ed.  Note.— For  other  casps,  see  Dedication, 
OcDt.  I>ig.  H  96,      ;  Dec.  Dig.  {  M.*] 

2.  Dedication  (|  2*)— Bfteot— RmosPEC- 
HTK  Effect  or  Statdte. 

Held,  that  the  proTislona  of  that  section 
IK  not  applicable  to  this  case,  for  the  reason 
t*tat  the  plat  of  Br^on's  addition  to  the  city  of 
Boiie  was  filed  In  the  county  recorder'a  oflSce 
prior  to  tbe  enactment  of  said  statute. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Dec:  Die-  I  2.*] 

3.  BOUKDAKIES     (I     83*)  —  HlOnWATB  OB 

.Stbeets— Owmnamp  to  CKimR  op  Road— 

Pbesumptions. 

Section  3001,  Rev.  Codes,  was  in  force  st 
tbe  time  said  plat  was  filed,  and  provides  tliat 
tlie  owner  of  land  bounded  t>y  a  road  or  street 
is  presumed  to  own  to  the  center  of  the  street, 
bat  that  tbe  contrary  may  be  shown. 

(Ed.  Note.—For  other  eases,  aee  Boundaries, 
Dec.  Die.  I  33.»] 

4.  Dedication  (<  64*)— Stbeets  in  Platted 
Additions  to  Municipalities. 

Section  10  of  an  act  in  regard  to  towns 
and  TiUagea  (Iaws  1890-1891,  p.  163)  provides 
that  atreeta  and  alleys  in  all  territory  which 
iliall  be  attached  to  towns,  cities,  and  villages, 
or  when  laid  oat  into  lots  and  blocks,  shall  be 
by  tbe  owners  thereof  dedicated  to  the  use  of 
tb»  poblic- 

[Ed.  Note.—For  other  cases,  see  Dedication, 
Dec  IMg.  8  M.*J 

5.  Dedication  (|  54*)— Extent  or  Ft7BU0 
Big  ktb— Pbibuvptions. 

Tbe  general  rule  and  presumption  is,  in 
the  absence  of  a  positive  statute,  taat  the  pub- 
lic talcea  simply  an  easement  in  the  streets. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Di«.  i  54.»3 

&  BomfDABiEs  (I  S3*)— Roads  oa  Streets— 

Title  of  Abdttino  Owners. 

Under  the  statutes  of  Idaho  as  they  exist- 
ed at  tbe  time  of  the  Bllng  of  said  plat,  the  tl- 
i^e  to  the  lota  bordering  on  tbe  streets  extend- 
ed to  the  center  thereof,  even  though  the  con- 
Teyanoe  of  nidi  lots  described  them  merely  bx 
their  numbers. 

TEd.  Notc^FoT  other  cases,  see  Boundaries, 
Dct  Dir  i  88.*] 

7.  Dtoication  {j  54*)— Extent  or  Public 
BianT— Easehent. 

Held^  that  the  public  acmiired  an  estate 
is  tbe  streets  by  said  dedication  adequate  to 
tbe  accommodation  of  the  people,  and  an  eaae- 
taent  will  confer  that  right  as  effectually  as  an 
estate  in  fee. 
[Ed.  Note,— For  other  cases,  see  Dedication, 
Die.  I  54-*] 

S.  Dedication  (i  23«>—STBEBTa  m  Platted 
Addition  to  MuNicrPALnr. 

Under  tbe  provisions  of  said  section  93, 
the  acknowledgment  and  flllns  of  a  plat  of  a 
city  or  town  or  an  addition  thereto  u  a  dedi- 


cation of  tbe  streets  and  alleys  maAed  thereon 
the  same  as  if  such  plat  contained  a  certificate 
In  express  languare  dedicating  such  streets  and 
alleys  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  I  23.*] 

9.  Hbchahicb*  Liens  (|  06*)  —  Woas  on 

Stbeet  at  Request  or  Abutting  Owneb. 
Under  the  provisions  of  section  ."illS,  Rev. 
Codes,  any  one  who,  at  the  request  of  the  own- 
er of  the  lot  in  an  incorporated  city  or  town, 
grades,  fills  in,  or  otherwise  improves  the  same, 
or  tbe  street  In  front  of  or  adjoining  the  same, 
has  a  lien  upon  sucb  lot  for  toe  woik  done  or 
materials  furnished. 

[Ed.  Note.—For  other  easra,  see  Mechanic^ 
Uens,  Cent  Dig.  S  128;  Dec.  Dig.  S  06.*] 

10.  Mechanics*  Liens  (|  00*)  —  Gonstbuo- 
noN  OF  Sidewalk. 

Under  the  provieioDS  of  section  5110,  Rev. 
Codes,  the  contractor  who  constructs  a  side- 
wallc  Is  made  the  agent  of  the  owner  of  the 
abutting  lots  for  the  purpose  of  the  provisicma 
of  the  chapter  in  said  Codes  providing  for  me- 
chanics* and  materialmen's  liens. 

[Ed.  Note.—For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  1 128;  Dec.  Dig.  f  96.*] 

11.  Mbohanicb*  laKBta  a  810*)— Attobnets* 

Fees. 

Under  the  provisions  of  section  6121,  Rev. 
Codes,  the  attorneys'  fees  provided  for  are  re- 
coverable although  tbe  amount  of  tbe  claim  for 
which  tbe  lien  la  foreclosed  Is  less  than  SIOO. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  H  C51-C54;  Dec  Dig.  | 
310.*] 

(Additional  fi^irlla&iM  by  Editorial  Staif.) 

12.  Mechanics'  Liens  (|  810*)— Pboobedinob 
TO  PEsrECT— Attobnets'  Fees. 

Attorneys'  fees  allowed  ^laintlfl^  In  a  me- 
chanic's lien  proceeding,  are  a  Hen  upon  the 
property. 

[Ed.  Note. — For  other  cases,  see  ftfechanicfT 
Liens,  Cent  Dig.  H  661-654;  Dec  Dig.  | 
310.*] 

Appeal  from  District  Coart,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  R.  8.  Shaw  against  Duncan 
Johnston  and  others.  Jadgment  for  plain- 
tiff, and  defendants  ^ptuil.  Afflrmed. 

Cavanah  ft  Blake,  for  appellant  S.  B. 
Hays  and  P.  Martin,  for  respondent 

SULLIVAN,  O.  J.  This  action  was  broaght 
to  foreclose  a  materialnian'a  Hen  upon  lots 
6  and  7  In  block  10  of  Bryon's  addition  to 
Boise  City,  which  lots  are  owned  by  the  de- 
fendant Johnston,  for  cement  furnished  and 
used  hy  one  Oambll,  a  contractor,  in  the 
constmctiim  of  a  sidewalk  70  feet  In  length 
by  6  feet  In  width,  upon  Twelfth  and  Altnr- 
as  streets.  In  front  of  said  lots.  It  is  alleg- 
ed in  the  complaint,  among  other  things, 
that  the  houndaries  of  said  lots  extend  to 
the  middle  of  said  streets,  and  that  the  said 
contractor  was  the  agent  of  the  defendant 
at  the  time  he  purchased  said  cement  from 
the  plaintiff.  Tbe  defendant  dented  that  the 
bonndaries  of  aald  lots  extended  to  the  mid- 
dle of  the  street,  and  alleffed  that  the  trne 
and  proper  description  of  said  lots  6  and  7 
embrace  only  the  exterior  lines  of  said  lots 


•For  otbar  ohms  ass  same  tepls  and  ssetlon  NUMBBR  In  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Induvs 
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u  naiked  «■  tte  plat  of  Biyon's  addltton, 
anaftutbwdmln  speciflcaUy  each  and  every 
allegation  cootabwd  In  the  complaint  It 
appear*  ftoM  tbe  answer  that  <hi  or  abont 
Sept»inb«r  1%  1909,  the  said  Gambll,  a  con- 
tractor.  Mtmd  Into  an  oral  agreement  with 
the  deendant  Johnston  tat  the  laying  of  said 
ceumt  sidewalk;  that  in  the  oral  agreenusit 
It  was  stlpnlated  that  said  contractor  should 
ftunlsh  at  his  own  coat  all  labor  and  mate- 
rial necessary  In  the  construction  and  com- 
pletton  of  said  sidewalk;  that  the  defendant 
paid  In  fun  to  the  said  contractor  the  sum  of 
73  cents  per  running  foot  for  the  sidewalk 
BO  constructed— 4he  full  stipulated  price 
therefor— and  that  subsequent  to  the  time 
he  paid  such  contractor,  he  was  for  the  first 
time  Informed  that  the  plaintiff  had  fttmlsfa- 
ed  to  said  contractor  said  cement;  tliat  Gam- 
bll was  not  at  the  time  the  agent,  or  authc^ 
tzed  by  the  defendant  to  contract  with  the 
plaintiff  for  the  purchase  of  said  cememt 
Upon  the  issues  thus  made  the  action  was 
tried  by  the  court  and  findings  of  fact  made, 
and  judgment  entered  against  the  defendant 
foreclosing  said  lien.  A  motion  made  for  a 
new  trial  by  the  defendant  was  orerruled, 
and  the  appeal  Is  from  the  jndgmoit  and  the 
order  denying  a  new  trlaL 

The  first  error  assigned  la  to  the  effect  that 
the  court  erred  In  Ita  first,  second,  third, 
fourth,  and  Mzth  findings  of  fact,  to  the  ef- 
fect that  the  boundary  lines  of  said  lots  ez- 
tended  to  the  middle  of  said  streets.  It  is 
^sclosed  by  the  record  that  on  the  12th  day 
of  January,  1893,  a  plat  of  said  Bryon's  ad- 
dition was  filed  in  the  county  recorder's  of- 
fice of  Ada  county,  whereby  Twelfth  and  Al- 
tnraa  streets  were  dedicated  by  the  owner  to 
the  public  for  street  purposes;  that  tbey 
were  opened  and  accepted  by  the  city,  and 
ever  since  have  been  used  by  the  public  as 
highways;  that  the' plat  of  Bryon'a  addition 
shows  the  boundary  lines  of  said  lots,  and 
also  tbe  -width  and  length  of  Alturas  and 
Twelfth  streets;  that  the  appellant  purchas- 
ed said  lots  on  NoVember  16.  1903,  and  that 
on  June  14,  1907,  the  mayor  and  common 
council  of  Boise  dty  ordered  a  cement  walk 
to  be  laid  In  front  of  said  lots  at  the  ex- 
penBe  of  the  abutting  property  owner;  that 
tbe  appellant  employed  Gambll  as  a  contrac- 
tor to  lay  said  walk,  and  to  furnish  all  ma- 
terial necessary  In  the  construction  thereof, 
for  the  sum  of  72  cents  per  running  foot; 
tbat  after  said  walk  was  completed,  the  ap- 
pellant paid  the  contractor  In  full  therefor; 
that  the  respondent  sold  to  the  contractor 
said  cement  for  the  Bum  of  $46.50,  and 
chai^^ed  the  same  to  bim;  and  that  the  ap- 
pellant paid  to  tbe  plaintiff  94.60  for  cement 
used  In  a  private  walk  12  feet  In  length  sit- 
uated on  Bald  lot  Na  & 

That  part  of  the  certificate  of  dedication 
on  said  plat  referring  to  the  streets  and  al- 
leys is  as  follows:  "And  we  do  certify  that 
we  liaTe  this  day  platted  said  land;  and  we 


do  hweby  lay  out  and  plat  said  land  as 
'Bryon's  Addition  to  BtOae  City,  Idaho,'  as 
shown  by  this  plat  coroing  said  described 
piece  or  parcel  of  land;  and  do  hereby 
dedicate  to  the  use  of  the  public  forever  all 
the  streets  and  alleys  as  shown  upon  said 
plat"  It  la  contended  nnder  said  dedication 
that  tbe  title  of  the  appellant  to  said  lots 
does  not  extend  to  tlie  center  of  said  streets, 
but  (miy  to  the  extoior  boundaries  of  said 
lots  as  Indicated  on  said  plat;  that  appellant 
has  only  an  easemmt  in  and  right  of  ingress 
and  egress  over  said  streets;  that  under  said 
dedication  Bryon  conveyed  the  title  he  had 
In  fee  to  streets  to  Boise  City  to  be  held  for 
the  benefit  of  the  general  public,  and  that 
this  Is  made  clear  by  the  words  used  In  said 
dedication,  as  It  dedicates  said  streets  to  tlie 
use  of  the  public  "forever."  In  support  of 
that  c<mtentlon  counsel  cites  sections  91,  92, 
and  93,  Sess.  I^ws  ISBft,  pp.  12^  127,  Said 
section  93  is  as  follows:  "The  acknowledg- 
ment and  recording  of  such  plat  Is  equiva- 
lent to  a  deed  In  fee  simple  of  such  portion 
of  the  premises  platted  as  Is  on  such  plat 
set  apart  for  streets  or  other  public  use; 
or  as  Is  thereon  dedicated  to  charitable,  re- 
ligious or  educational  purposes."  The  act 
containing  that  section  was  approved  on 
March  4,  1893,  and  went  into  effect  on  that 
day,  whereas  said  plat  was  filed  for  record 
on  January  IS,  1893,  nearly  a  month  and  a 
half  before  tbe  act  containing  that  section 
went  Into  effect  But  in  onr  view  of  the 
matter  that  wontd  make  no  difference. 

Some  stress  Is  laid  upon  the  following 
language  In  said  section,  to  wit:  "Such  plat 
Is  equivalent  to  a  deed  in  fee  simple,"  etc. 
Prior  to  the  enactment  of  that  section, 
plats  of  towns  and  plats  of  additions  to  cit- 
ies and  towns  had  been  filed  In  some  of  the 
counties  of  the  state,  containing  no  express 
certificate  of  dedication,  and  some  question 
was  raised  in  regard  to  tbe  dedication  of  the 
streets  and  alleys'  Indicated  on  such  plats, 
and  it  was  the  intention  of  the  Legislature, 
by  tbe  enactment  of  said  section,  to  provide 
by  statute  that,  on  all  plats  of  towns  or  ad- 
ditions where  there  was  no  express  dedica- 
tion written  upon  such  plats,  the  acknowl- 
edgment and  recording  of  such  plats  was  a 
dedication,  and  should  be  equivalent  to  a 
deed  In  fee  simple  of  such  portion  of  the 
premises  as  was  set  apart  for  streets  or  oth- 
er public  use.  It  Is  there  declared  that  the 
acknowledgment  and  recording  of  the  plat 
Is  equivalent  to  a  deed  In  fee  simple,  and 
the  public  may  use  It  for  the  purposes  for 
which  it  Is  dedicated  Just  as  though  they 
held  the  fee.  While  the  acknowledgment 
and  recording  Is  equivalent  to  a  deed  In  fee 
simple.  It  is  not  a  deed  In  fee  simple,  and 
does  not  give  the  public  the  same  right  to 
sell  or  dispose  of  the  same  tbat  a  private 
party  has  to  laud  for  which  he  holds  the  ti- 
tle in  fee  simple.  We  do  not  think  it  would 
be  contended  that,  if  a  prlnte  owner  dedl- 


Digitized  by 


SHAW  T.  JOENBTON. 


401 


cates  a  Btreet  ot  a  block  In  a  cUj  to  pnbllf 
use,  the  public  could  convey  it  to  a  private 
par^  and  have  the  property  placed  to  aome 
other  me  or  parpose  tlian  that  for  whldi  tt 
vaa  originally  dedicated. 

The  provislone  of  section  3091,  Bev.  Codes, 
were  etFectlTe  at  the  time  <^  the  filing  of 
said  plat,  and  said  section  la  as  follows: 
'The  owner  of  land  bounded  by  a  road  or 
street  Is  presumed  to  own  to  the  center  of 
the  way,  bnt  the  contrary  may  be  shown.*' 
And  the  following  provision  Is  found  in 
Laws  1800-1891,  p.  163,  S  10,  to  wit:  "The 
■treets  and  alleys  In  all  torrttory  which  shall 
be  hereafter  attached  to  towns,  dtles  and 
vIllageB.  or  when  laid  out  Into  lots  and 
blocks,  shall  be  by  the  owners  thereof  dedi- 
cated to  the  use  of  the  public."  So  the  pro- 
visions of  said  two  sections  must  control  In 
this  case.  In  Elliott  on  Boads  and  Streets, 
I  149,  the  BQtbor  states  that  the  general 
rule  and  presnmptlon  Is,  In  the  absence  of  a 
positive  statute,  that  the  public  takes  sim- 
ply an  easement  In  the  streets.  In  Cox  v. 
Louisville,  etc..  R.  R.  Co.,  48  Ind.  178,  the 
rule  la  stated  as  follows:  "It  may  be  laid 
down  that  the  established  Inference  of  lew 
is  that  a  conveyance  of'land  bounded  on  a 
highway  carries  with  It  the  fee  to  the  cen- 
ter of  a  road,  as  part  and  parcel  of  the 
grant,  unless  such  Inference  shall  be  express- 
ly excluded,  and  that  this  rule  is  applicable 
where  the  land  conveyed  Is  a  lot,  or  part  of 
a  lot,  in  a  town  or  city  designated  on  the 
plat  by  Its  number." 

We  think  the  above  rule  Is  the  one  ap- 
plicable to  the  case  at  bar.  But  It  Is  con- 
tended by  counsel  for  appellant  that  It  ex- 
pressly appears  upon  the  plat  that  the  In- 
tention of  Bryon  was  to  convey  in  fee  the 
title  to  said  streets  to  the  city,  for  the  rea- 
son that  the  following  language  Is  used  In 
the  certificate  of  dedication,  to  wit:  "And 
we  do  hereby  dedicate  to  the  nse  of  the  pub- 
lic forever  all  the  streets  and  alleys  as  shown 
on  said  plat" — and  under  the  provisions  of 
section  3112,  Rev.  Codes,  a  fee-simple  title 
is  presumed  to  be  intended  to  pass  by  a 
grant  of  real  estate,  unless  it  appears  from 
the  grant  that  a  lesser  estate  was  Intended- 
We  cannot  concur  In  that  contention.  From 
the  language  used  In  the  dedication  we  do 
not  think  It  was  Intended  by  Bryon  to  con- 
vey the  fee-BlmpIe  title  to  the  streets  to  the 
public.  Under  the  statutes  of  Idaho  the  ti- 
tle of  the  appellant  extended  to  the  middle 
of  the  street,  and  this  was  true  although 
the  cqsveyance  to  Johnston  described  the 
lots  merely  by  their  numbers.  The  owner 
of  the  lots  held  the  legal  title  to  the  center 
of  the  street,  and  the  city  held,  for  the  bene- 
fit of  the  public,  an  easement  with  which 
the  land  Included  In  the  street  was  burden- 
ed. The  public  acquired  an  estate  by  such 
dedication  adequate  to  the  acconmiodatlon 
of  the  people,  since  all  that  the  public  can 
reasonably  be  beld  to  require  In  a  street  Is 
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such  an  estate  aa  wOI  Test  the  rtgfat  to  the 
tree  and  unobstructed  use  thereof,  and  an 
easement  will  confer  that  right  as  dlectual- 
ly  as  an  estate  In  fee.  The  owner  will  not 
be  presumed  to  have  granted  a  greater  es- 
tate than  that  which  the  public  use  requires* 
tor  as  the  use  la  the  foundation  of  the  pub- 
lic right,  it  necessarily  determinea  Its  ex- 
tent, unless  by  the  clear  and  unequivocal 
terms  of  the  grant  the  contrary  appears. 

It  Is  next  contended  that  under  the  provi- 
sions of  our  statute  there  Is  no  provision 
granting  a  lien  against  abutting  property  for 
materials  furnished  in  the  construction  of  a 
sidewalk  situated  upon  the  public  street,  un- 
less such  material  is  furnished  at  the  request 
of  the  owner,  made  to  the  person  furnishing 
the  material.  Section  5112  of  the  Revtsed 
Codes  is  as  follows:  "Any  person  who,  at 
the  request  of  the  owner  of  any  lot  in  any 
Incorporated  city  or  town,  grades,  fills  In, 
or  otherwise  improves  the  same  or  the  street 
In  front  of  or  adjoining  the  same  has  a  lien 
upon  such  lot  for  his  work  done  or  material 
furnished."  It  Is  contended  by  counsel  un- 
der the  provisions  of  said  section  that  the 
only  instance  In  which  a  lien  can  be  claimed 
is  when  the  owner  of  the  lot  requests  the 
materials  to  be  furnisbed,  and  agrees  to  pay 
for  them  himself,  and  that,  as  the  said  ce- 
ment was  not  furnished  at  the  request  of 
plaintiff,  no  lien  could  attach  therefor.  In 
the  same  chapter  of  the  Revised  Codes  In 
which  we  find  said  section  5112,  we  also  find 
section  5110,  which  is  a  part  of  the  me- 
chanics' lien  law  of  the  state.  That  sec- 
tion, so  far  as  it  applies  to  this  case,  Is  as 
follows:  "Every  person  performing  labtn* 
upon,  or  furnishing  materials  to  be  used  in 
the  construction,  alteration  or  repair  of,  any 
mining  claim,  building,  wharf,  bridge,  ditch, 
dike,  fiume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  aqueduct  to  create  hy- 
draulic power,  or  any  other  structure,  or 
who  performs  labor  in  any  mine  or  mining 
claim,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished, 
whether  done  or  furnished  at  the  Instance 
of  the  owner  of  the  building  or  other  Im- 
provement or  his  agent;  and  every  contract- 
or, subcontractor,  architect,  builder  or  any 
person  having  charge  of  any  mining  claim, 
or  of  the  construction,  alteration  or  repair, 
either  In  whole  or  in  part,  of  any  build- 
ing or  other  Improvement,  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  own- 
er for  the  purpose  of  this  chapter."  That 
section  provides  that  the  contractor  shall  be 
held  to  be  the  agent  of  the  owner  for  ttxe 
purposes  of  the  chapter  In  regard  to  me- 
chanics' liens.  The  provisions  of  that  sec- 
tion apply  to  section  5112,  as  well  as  to  oth- 
er sections  In  said  act,  and  makes  the  con- 
tractor the  agent  of  the  owner  for  the  par- 
poses  of  said  chapter.  As  said  section  5112 
provides  that  the  lien  for  the  construction 
of  the  Bidewalk  adjoining  the  lot  shall  afc- 
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tach  to  tte  lot,  and  Kctlon  6110  proTidM 
tbat  the  ctmtnetor  Is  the  agent  of  the  own- 
er, It  Is  clear  that  the  lien  attaches  to  the 
lot  In  this  case. 

It  IS'iiezt  contended  nnder  the  mechanics* 
Men  statutes  of  tbis  stete  that  attorneys* 
fees  are  a  part  of  ttie  eostt  of  the  action, 
and  before  they  can  be  allowed  In  an  action 
originally  Instituted  In  the  district  conrt. 
tha  plaintiff  must  recover  not  less  than  $100 
as  a  jndgment,  and  that,  as  plaintiff  only 
recovered  In  this  case  a  Judgment  for  $46.50, 
It  was  error  for  the  trial  conrt  to  allow  the 
sum  of  $50  as  attorneys'  fees.  Under  the 
proTifllona  of  section  5121  of  the  Bevlsed 
Codes,  which  Is  a  part  of  the  mechanics' 
lien  laws  of  the  state.  It  Is  provided  that  the 
court  shall  also  allow,  as  a  part  of  the  costs, 
the  money  for  filing  and  recording  the  claim, 
and  a  reasonable  attorney's  fee.  Under  the 
provisions  of  that  section  the  court  Is  re- 
quired to  allow,  as  a  part  of  the  costs,  the 
money  for  filing  and  recording  the  claim, 
and  It  is 'also  required  to  allow,  but  not  as 
a  part  of  the  costs,  a  reasonable  attorney's 
fee.  Under  a  similar  provision  contained  In 
section  1195  of  the  California  GoAb  of  Civil 
Procedure  the  Supreme  Court  of  California 
has  held  that  attorneys*  fees  are  not  a  part 
of  the  costs,  but  are,  under  the  Code,  an 
Incident  to  the  foreclosure  of  the  Uen,  and 
are  not  costs.  Mclntyre  v.  Trautner,  78  Cal. 
449,  21  Pac.  15;  Schallert-Ganahl  Co.  v. 
Xeal,  04  CaL  192,  29  Pac.  622.  Under  the 
provlslona  of  said  section  5121  the  attorneys' 
fees  are  not  a  part  of  the  costs,  and  there- 
fore the  fact  that  the  plaintiff  In  the  lower 
conrt  recovered  less  than  the  sum  of  $100  is 
Immaterial  so  far  as  attorneys'  fees  are  con- 
cerned, as  attorneys'  fees  are  recovaable 
even  though  the  amount  of  the  Judgment  Is 
less  than  $100.  The  attorneys'  fees  are  a 
Uen  upon  the  property.  Peckham  t.  Fox,  1 
Cal.  App.  807,  82  Pac  91.  In  that  caae  it 
was  held  tha^  if  a  plaintiff  recover  in  a  anit 
to  foreclose  a  mechanic's  lien,  that  provi- 
alon  of  section  1195  providii^  for  an  attor- 
ney's fee  should  be  construed  as  entitling 
plaintiff  to  such  fee  as  a  part  of  the  recov- 
ery, and  therefore  conferred  a  lien  for  the 
attorney's  fee  as  well  as  for  the  subject- 
matter  of  the  action. 

We,  therefore,  conclude  that  the  title  of 
the  appellant  extends  to  the  middle  of  the 
street  subject  to  the  easement  of  the  public; 
that  defendant  has  a  special  lnt«wt  in  the 
sidewalk  In  front  of  said  lots;  that  the  Im- 
provement was  made  upon  his  property,  and 
tbat  said  c^ent  was  furnished  at  the  In- 
stance and  request  of  his  agent;  that  under 
those  facts  our  statutes  specifically  author- 
ize this  Uen  upon  the  abutting  lots;  that  the 
attorneys*  fees  are  no  part  of  the  costs;  and 
that  a  reasonable  attorney's  fee  la  recover- 
able In  this  action. 


The  Judgment  of  the  district  court  is  af- 
firmed, with  costs  in  favor  of  the  respond- 
ent 

STEWABT  and  AILSHIB,  JJ.,  concur. 


PEASLBT  v.  NOBLB. 
(Supreme  Court  of  Idaho. .  Fek  10^  1910.) 

(Svllabua  hv  the  Court.) 

1.  Salzs  (8  473*)— CosDiTioNAi.  Sali»-Sai.e 

BT  BUTES. 

A  conditional  sale  and  deliveir  of  the  prop- 
ertv  to  the  vendee,  reservinff  title  in  the  vendor, 
and  cODferrin;  power  and  authority  oa  the  ven- 
dee to  BcU  such  property,  has  the  effect  of  pass- 
ing title  to  one  who  makes  a  bona  fide  purchase 
from  Buch  conditional  sale  vendee,  and  upon 
such  Bale  the  original  vendor's  title  Is  divested 
and  at  once  transferred  to  the  purchaser. 

red.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  1377-1390;  Dec.  Dig.  {  47a*] 

2.  SAi.Ea  ({  473*)— CoNDlTiowAL  Saues— Au- 
THOBIZED  SaUE  BT  BiTTXB  — DOTT  TO  FOK.- 
LOW  PUBCHABE  PbICE. 

Where  the  vendee  of  property  nnder  condi- 
tional sale  is  vested  with  the  power  to  Bell  such 
property  and  deliver  the  proceeds  to  the  vendor, 
a  purchaser  In  good  faith  Is  under  no  obtiRa- 
tioa  to  follow  the  pfirchaBe  price,  and  see  that 
it  is  delivered  by  the  agent  to  the  original  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1377-1390;  Dec.  Dig.  S  473.*] 

3.  Salks  (I  476*)— CoHornoNAi.  Bams— For- 
feiture. 

Where  a  condltioDal  Bale  contract  accom- 
panied with  a  delivery  of  the  posBession  of  the 
property  to  the  vendee  provides  that  a  failare 
to  make  payment  at  the  timea  and  In  the  manner 
specified  In  the  agreement  shall  work  a  forfeit 
ture  of  all  rights  under  the  contract  and  entitle 
the  seller  to  Immediately  take  i>osBessi<Hi  of  the 
property  sold,  the  mere  fact  of  a  failure  to  make 
any  payment  at  the  time  or  in  the  manner  speoi- 
fied  does  not  per  se  wortc  a  forfeiture  of  the  con- 
tract, but,  In  order  to  effect  the  forfeiture,  it  is 
necessary  for  the  vendor  to  demand  or  reclaim 
the  property.  A  breach  or  mere  failure  to  pat 
does  not  terminate  the  contract  hut  has  the  ef- 
fect of  conferring  upon  the  vendor  the  option  to 
declare  a  forfeiture  and  repossess  himself  <^  the 
property  he  has  contracted  to  sell. 

[Ed.  Note.— For  other  cases,  see  Sales:  Cent. 
Dig.  S  1409;  Dec.  Dig.  |  476.*] 

4.  Sales  ((  476*)— CoNDmonai.  SauB— Fok- 

rEiTnsE. 

Where  N.  delivered  possession  of  a  band  of 
sheep  to  N.  ft  Co.  under  a  conditional  sale  agree- 
ment  providing  that  title  should  remain  in  T^.. 
and  authorizing  N.  8t  Co.  to  make  sales  from 
time  to  time  of  any  part  or  all  of  such  propeirty 
and  providing,  further,  that,  upon  failure  c< 
make  any  payment  at  the  time  and  in  the  man 
ner  specified  in  the  agreement,  N.  &  Co.  should 
forfeit  all  rights  under  the  contract,  .and  -tha. 
N.  might  thereupon  take  possession  of  the  prop 
erty,  held,  that  notwithstanding  a  failure  oC 
&  Co.  to  make  payments  as  stipulated,  if 
falls  likewise  to  demand  or  take  possession,  c 
the  property,  the  contract  is  still  in  force  aci 
the  agency  to  sell  atill  exists,  and  that  N.  Sc. 
can  transfer  a  good  title  to  a  bona  Ade  i^u' 
chaser  until  such  time  as  N.  either  demands  « 
takes  possesBlon  of  the  proper^. 

[Bd.  Note.— For  other  cases,  see  Sals^  Oen 
Dig.  {  1400;  Dec.  Dig.  t  4^76^1  ^--*=m 
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Appeal  ^m'DiBtrlct  Conrt*  Canyon  Oono- 
t7;  Bd.  I.  Bryan,  Judge. 

Action  by  Ed.  Peasley  against  Robert  No- 
ble. Jcdgment  for  plalntlfl,  and  defeodant 
appeals.  Affirmed. 

Hawley,  Pnclcett  A  Hawley  and  Morrison  A 
Pence,  for  appellant  Bice,  Thompson  A 
Buckner  and  W.  £.  Borah,  for  respondent. 

AILSHIB,  J.  This  action  Is  In  claim  and 
delivery.  The  complaint  la  in  the  usnal  form 
for  SQCh  actions.  The  answer  denied  the 
ownership  of  the  plaintiff  and  his  right  to  the 
possession  of  the  property,  and  also  set  up  a 
separate  and  Independent  d^enae.  The  case 
was  tried  on  the  Issues  thus  made,  and  Judg- 
ment was  altered  In  favor  of  the  plaintiff. 
Defendant  moved  for  a  new  trial,  and  has 
appealed  from  the  Judgment  and  order  deny- 
ing his  motion. 

The  transaction  out  of  which  nils  action 
has  arisen  is  snbetantlally  as  follows:  On 
January  1, 1901,  George  H.  Stewart,  John  H. 
Haines,  and'Lewla  B.  Newland,  wbom  we 
■hall  hereafter  des^ate  as  "Newland  A  Ckk," 
entered  Into  a  contract  wltSi  tbe  appellant, 
Bobert  Noble,  whereby  Newland  A  Co,  agreed 
to  purchase,  and  Noble  agreed  to  aell,  10,000 
head  of  sheep.  The  materia^  and  esaentlal 
part  of  the  contract  and  that  upon  wlilch  the 
decision  of  this  case  most  eventually  turn  la 
aa  follows:  "That  to  the  end  of  perfecting 
said  sal^  the  said  ahe^  have  been  delivered 
into  the  pOBses^n  at  the  said  parties  of  the 
second  part,  but  tiiat  title  Is  to  remain  ab- 
solute in  the  party  of  the  first  part  of  all 
of  said  sheep,  together  with  the  Increase  and 
the  wool,  until  fully  paid  for.  That  the  pay- 
ments for  the  same  are  as  follows :  Ten  thou- 
sand dollars  (|10,O0O.O(9  on  or  before  Jan.  1, 
3902,  fifteen  thousand  dollars  (¥1S,000)  on-  or 
b^ore  Jan.  1,  1003,  and  fifteen  thousand  dol- 
lars ^S,000)  on  or  before  Jan.  1,  1901,  each 
and  all  of  said  payments  bearing  Interest  at 
ttie  rate  of  eight  per  cent  per  annum  from 
Jan.  1,  1901«  said  Interest  payable  annually; 
that  Immediatoly  upon  full  paymoit  for  said 
sheep,  the  title  of  the  same,  together  with  all 
Increase  and  the  wool  clip,  la  to  pass  to  the 
parties  of  the  second  part  and  they  are  to 
become  the  flole  owners  thereof  and  to  that 
end  the  party  of  the  first  part  is  to  execute 
a  bill  of  sale  for  the  same  to  the  said  parties 
of  the  second  part  It  Is  further  agreed  and 
nnderstood  that  the  said  parties  of  the  sec- 
ond part  are  to  care  for  and  manage  said 
she^  in  a  good  husbandman  like  manner  at 
their  expense  and  that  they  are  to  have  the 
authority  and  power  to  sell  said  ahe^  or 
any  part  of  the  same  or  the  wool  or  the  in- 
crease at  a  fair  market  value,  but  are  to  Im- 
mediately apply  all  amounts  realized  from 
said  sale  upon  the  purchase  price  herein  stip- 
ulated. It  is  further  agreed  and  understood 
that  In  the  case  of  failure  upon  the  part  of 
the  parties  of  the  second  part  to  pay  the 
amounts  above  specified  at  the  time  specified 


and  in  the  manner  specified,  that  they  are  to 
forfeit  all  right  to  purchase  said  she^  and 
the  party  of  the  first  part  shall  be  entitled  to 
iDunedlately  take  possession  of  said  sheep  and 
the  Increase  and  any  clip  of  wool  that  may 
be  on  hand  and  any  expenses  incurred  by  par- 
ties of  the  second  part  or  outlay  shall  be 
treated  and  considered  as  liquidated  images 
for  all  claims  to  be  made  by  the  party  of  the 
first  part  against  the  parties  of  the  second 
part  hereunder  and  this  contract  shall  be  at 
an  end."  Newland  A  Co.  tot^  possession  of 
the  sheep  and  carried  on  the  business,  pay- 
ing Noble  from  time  to  time  on  the  purchase 
price  until  they  bad  paid  an  aggregate  sum 
of  about  $26,000.  They  failed,  however,  to 
make  the  payments  as  they  fell  due,  and  it 
appears  from  the  evidence  of  both  Stewart 
and  nalnes  that  they  each  notified  Noble  on 
several  occasions  that  they  could  not  meet 
their  payments,  and  that,  "If  be  wanted  the 
sheep,  to  come  and  get  them."  He  did  not 
reclaim  the  sheep,  however,  nor  did  he  take 
possession  or  demand  possession  of  them  until 
the  happening  of  the  event  which  precipitated 
the  action  In  this  case.  About  November  3, 
1904,  Newland  A  Co.  sold  to  the  respondent 
herein,  Ed.  Feasley,  about  3,200  head  of  sheep 
from  the  fiock  received  from  appellant  aud 
its  increase.  Respondent  took  cha^e  of  the 
sbeqp  thus  purchased  from  Newland  A  Co., 
and  cared  for  them  until  about  the  25th  of 
March,  1006,  <m  which  latter  date  the  appel- 
lant stized  the  sheep  on  the  range,  and  re- 
moved them  and  took  possession  and  chaise 
of  the  same.  The  respondent  thereupon  com- 
menced this  action  in  claim  and  delivery  to 
recover  the  she^  or  the  value  thereof. 

It  Is  claimed  by  the  appellaot  that  the 
contract  of  sale  hereinbefore  set  forOi  and 
out  of  which  this  controvert  arises  is  un- 
dlBpatably  a  conditional  sale  contract,  and 
did  not  vest  title  to  the  sheep  In  Newland  A 
Co.  as  vendees.  This  -contratlon  must  be 
sustained.  The  contract  entered  Into  be- 
tween Noble  and  Newland  A  Col  did  not  at 
the  time  vest  the  title  to  the  property  In  the 
vendees.  On  the  contrary,  the  title  remain- 
ed in  the  vendor.  This  Is  a  well-estabUshea 
rule  of  law,  and  has  been  repeatedly  rect^ 
nlzed  by  this  court  Mark  Means  Tsf.  Co. 
T.  Bfackinale,  0  Idaho,  165,  73  Pac.  18S ;  Bar- 
ton V.  Groseclose,  11  Idaho,  227.  81  Pac.  623; 
Kester  T.  Schuldt  U  Idaho,  668,  8S  Pac 
974;  HarfcnesS  v.  Bussell.  118  IT.  8.  668,  7 
Sup.  Ct  SI,  SO  L.  Ed.  28S.  It  la  urged  by  the 
respondent,  however,  ttiat  the  power  confer- 
red upon  the  vendees  to  sell  any  part  of  the 
property  so  modified  the  previous  reservation 
of  title  in  the  vendor  that  the  vendees  could 
sell  the  property  and  give  a  good  title,  and 
that  under  this  power  the  moment  the  ven- 
dees made  a  sale  title  passed  to  the  pur- 
chasers through  the  agency  conferred  on  the 
vendees  to  make  a  sale.  The  rule  is  so  gen- 
eral that  It  needs  no  citation  of  authority 
that  a  contract  or  agreement  must  be  con- 
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atmed  as  an  entlretjr,  and  effect  mnat  be 
given,  If  posBlblek  to  every  part  of  the  agree* 
ment  Indeed,  that  Is  the  whole  tenor  of  the 
case  of  Bodgers  v.  Badunan,  109  Cal.  42 
Pac.  448,  cited  and  quoted  from  at  length 
hy  iu)s>ellant.  So  let  us  pursue  the  Intent  of 
this  agreement  In  the  contract  under  con- 
Bldera^on  It  was  stipulated  in  one  paragraph 
that  the  "tlOe  U  to  remain  absolutely  In  the 
party  of  the  first  part,"  and  immediately  M- 
lowing  that  In  the  next  paragraph  it  stipu- 
lates: **It  Is  farther  agreed  and  understood 
that  the  sold  pai^ties  of  the  second  part 
*  *  *  have  the  authority  and  power  to  sell 
said  sheep,  or  any  part  of  the  same,  or  the 
wool  or  increase,"  etc.  A.  sale  contemplates 
a  transfer  of  title.  It  could  not  have  been 
the  Intention  of  the  parties  that  the  vendees 
might  transfer  any  of  the  property  covered 
by  the  contract,  and  still  be  unable  to  give 
a  good  title.  7hls  Is  emphasized  by  the  fact 
that  the  contract  further  provides  that,  in 
the  event  any  sale  is  made,  that  the  second 
parties  are  "to  immediately  apply  all  amounts 
realised  from  the  said  sale  upon  the  purchase 
price  herein  stipulated."  This  latter  dense, 
however,  is  not  a  condition  precedent  to  the 
vesting  of  title,  for  the  reason  that  the  pur- 
chase price  could  not  be  realized  until  the 
sale  is  made.  A  purchaser  of  such  property 
would  not  be  expected  to  follow  the  purchase 
price  Into  the  hands  of  Noble,  and  see  tbat  it 
was  applied  on  the  contract  That  is  pure- 
ly a  matter  of  trust  and  confidence  on  bis 
lurt,  and  was  likewise  an  agreem«it  upon 
the  part  of  Newland  &  Co.  that  they  would 
apply  all  moneys  received  from  such  sales 
upon  the  contract  If  they  Should  fall  to 
do  so,  Noble  could  not  by  any  reasonable  in- 
terpretation visit  the  penalty  for  such  fail- 
ure upon  an  Innocent  purchaser  of  the  prop- 
er^. He  must  rely  upon  his  rights  under 
the  contract 

The  opinion  of  the  court  in  New  Haven 
Wire  Co.  Cases.  S7  Conn.  352,  18  Atl.  266, 
5  U  B.  A.  300,  deals  with  the  Identical 
prlndple  here  Involved,  and  subdivision  5  of 
the  syllabus  to  that  case  states  the  holding 
of  the  court  as  follows:  "The  effect  of  a 
conditional  sale  and  delivery  of  the  property 
to  the  vendee  with  power  to  sell  It  as  the 
property  of  the  vendor  and  deliver  the  pro- 
ceeds to  him  is  that  upon  a  sale  by  the  ven- 
dee of  the  property  It  ceases  to  be  security  to 
the  vendor  and  the  purchaser  acgnlres  a  good 
title,  and  if  the  vendee  does  not  pay  to  the 
vendor,  but  retains  the  proceeds  of  the  sale 
and  uses  them,  the  vendee  becomes  a  debtor 
to  the  vendor  therefor,  and  the  latter  has  no 
priority  over  other  creditors."  That  was  a 
case  of  a  sale  of  steel  rods  and  wire  where 
the  title  remained  In  the  vendor  with  power 
of  sale  conferred  on  the  vendee.  In  coarse 
of  the  consideration  of  that  case  the  court 
says:  "The  legal  effect  of  the  conditional 
sale  and  delivery  of  rods  to  the  vendee  with 
the  power  to  sell  them  as  the  property  of 
the  vendors  and  deliver  the  proceeds  to  them 


la  that  npon  such  sale  the 'rods  ceased  to 

be  security  to  the  apiflicants,  and  inasmuch 
as  the  wire  company  did  not  pay  over  to 
than  the  identical  proceeds  of  any  aal^  but 
retained  the  proceeds  ot  all  aa^  and 
mingled  the  money  with  and  used  It  as  its 
own  indlsUngnishably,  It  became  their  debt- 
or, and  they  became  Its  creditors  upon  the 
same  footing  as  all  other  creditors  without 
right  of  priority.  After  sale,  their  security 
was  only  the  fldell^  of  the  wire  company  to 
its  agreement  to  hold  the  proceeds  of  their 
rods  apart,  and  pay  them  over."  The  prin- 
ciple enunciated  In  this  case  Is  sustained  by 
the  following  authorities:  Winchester  Wag- 
on Maufg.  Co.  V.  Carman,  109  Ind.  31,  9  N.  £. 
707.  68  Am.  Rep.  382;  Bent  v.  Jenkins,  112 
Ala.  486,  20  South.  056;  Wilder  Co.  v.  WU- 
son,  84  Tenn.  54& 

Appellant  urges  that,  upon  a  failure  on  the 
part  of  Newland  ft  C&  to  make  payment, 
their  rights  under  the  contract  were  forfeit- 
ed, and  that  they  no  longer  had  the  right 
to  make  sales  of  any  of  the  property ;  that 
their  agency  to  s^  ceased  npon  a  forfeiture 
of  their  rights  under  the  contract  Tbe 
clause  of  the  contract  wAer  which  this  con- 
tention is  made  provides  **tfaat  in  case  ot 
failure  on  the  part  of  the  parties  of  the  sec- 
ond part  to  pay  the  amounts  above  specified 
at  the  time  specified  and  In  the  manner  ^eel- 
fled,  they  are  to  fbrfelt  all  rights  to  pur- 
chase said  sheep.    •    •   •   And  this  con- 
tract shall  be  at  an  end."  In  support  of  this 
contention,  they  cite  Page  on  Contracts,  S 
1160 ;  Kirby  v.  Harrison,  2  Ohio  St  326.  50 
Am.  Dec.  677;  Hicks  v.  Aylsworth,  13  R.  X. 
562 ;  Slater  v.  Emerson,  00  U.  S.  224,  15  IX 
Ed.  626;  Jennlsons  v.  Leonard,  88  U.  S.  302, 
22  L.  Ed.  539.    Without  an  analysis  of  tbe 
authorities  cited,  It  Is  sufficient  to  say  tbat 
they  do  not  sustain  tbe  contention  made  as 
applied  to  the  facts  of  this  case.   We  recog- 
nize the  rule  as  stated  by  Page  on  Contracta 
that  "at  law  the  general  rule  Is  that  time  is 
of  the  essence  of  the  contract  unless  a  con- 
trary Intent  appears  upon  the  face  of  the 
contract"  The  author  then  proceeds  to  cite 
a  variety  of  contracta  of  which  time  Is  of  the 
essence.     It  should  be  remembered,  how- 
ever, that  tbe  application  here  has  more 
particular  reference  to  the  forfeiture,  instead 
of  the  right  to  purchase.  This  contract  was 
in  part  executed.  Tbe  possession  of  the  prox>- 
erty  bad  be^  delivered  to  the  vendees,  ax»<3 
a  large  part  of  the  purchase  price  had  beeu 
paid.   The  forfeiture  clause  In  the  contx-ncl 
was  purely  and  wholly  for  the  protection  o| 
the  vendor.    The  forfeiture  did  not  tak« 
place,  however,  by  operation  of  law.   It  wnt 
necessary  for  the  vendor  to  do  some  8peolfi< 
act  In  order  to  put  an  end  to  the  contraot 
He  was  empowered  to  "Immediately  t:a.lct 
possession  of  said  sheep  and  increase  clx\< 
any  clip  of  wool,"  etc.  The  vendor  failed  an, 
neglected  to  avail  himself  of  this  provision 
of  the  contract  until  after  the  vendees  tkix 
disposed  of  the  she^  involved  in  this  actilox 
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So  long  as  he  aBowed  the  parties  to  conttnue 
In  possession  of  the  aheep  without  any  change 
or  alteration  in  the  original  contract,  they 
Kill  be  deemed  to  have  etill  been  operating 
onder  the  contract.  Indeed,  this  la  the  evi- 
dence of  two  of  the  vendees,  Stewart  and 
Haines,  that  he  had  bo  informed  them  and 
that  he  declined  to  take  possession  of  the 
properly,  bat  Insisted  upon  them  contlnnlng 
In  the  possession  of  the  property  In  the  same 
manner  as  they  had  been  prior  to  the  breach 
of  the  contract  Although  the  time  for  pay- 
ment bad  expired  and  the  vendor  was  en- 
titled to  reclaim  the  property,  we  apprehend 
that  the  Tendeea  could  have  acquired  a  good 
title  thereto  by  tendering  the  balance  of  the 
pnrchase  price  at  any  time  before  the  vendor 
demanded  possession  of  the  property.  It 
would  have  involved  an  entirely  different 
Question  If  this  had  been  a  mere  agreement 
to  sell,  unaccompanied  with  a  delivery  of 
possession  or  any  change  In  the  respective 
and  relative  positions  of  the  parties  with  ref- 
erence to  the  property. 

Newland  &  Ca  came  into  possession  of 
this  property  by  and  with  the  consent  of  No- 
ble, and  their  possession  was  therefore  right- 
ful and  lawful.  Snch  possession  could  not 
be  converted  into  a  wrongful  and  unlawful 
possession  until  a  -breach  of  the  contract  and 
a  demand  made  by  the  vendor  for  possession 
of  ttie  property.  Until  snch  event  should 
happen,  the  possession  of  Newland  &  Co.  was 
rightful  and  In  accordance  with  the  terms  of 
the  contract.  Noble  made  no  demand  and 
did  no  act  which  indicated  a  purpose  on  his 
part  to  avail  himself  of  the  right  to  de- 
dare  the  forfeiture.  The  possession,  there- 
fore, must  be  viewed  and  considered  as  con- 
tinuing under  and  by  virtue  of  the  terms  of 
the  contract,  and  the  terras  of  the  agency  re- 
mained equally  as  applicable  as  they  did  be- 
fore the  time  the  vendor  had  the  right  to 
avaU  himself  of  the  forfeiture.  Failure  to 
pay  at  the  maturity  of  any  Installment  did 
not  per  se  terminate  the  contract  It  is  not 
•o  stipulated  in  the  contract,  and  the  purpose 
and  Intent  of  the  contract  clearly  negatives 
such  a  conclusion.  The  termination  of  the 
contract  upon  failure  to  pay  was  an  option 
mnning  In  favor  of  the  vendor  alone.  To 
have  availed  himself  of  that  option  would 
have  transferred  the  possession  of  the  prop- 
erty to  the  holder  of  the  legal  title,  and 
wonid  have  likewise  terminated  the  power 
and  agency  contained  In  the  agreement,  au- 
ttiorixing  the  vendees  to  sell  the  property  and 
vest  title  in  the  purchaser.  It  has  been  fre- 
quently held  by  the  courts  that  a  conditional 
sale  vendor  may  do  a  great  many  acts  which 
will  have  the  effect  of  waiving  his  right  to 
the  itossesslon  of  the  property,  and  which 
will  result  In  vesting  the  title  in  the  vendee. 
Tar  Instance,  It  has  been  held  by  this  and 
otlier  cooits  that  the  commencement  of  an 
aetton  mbIiu*  the  vendee  for  the  recovwy  of 


the  purchase  price  has  the  effect  of  vesting 
absolute  title  In  the  vendee.  Mark  Means Tsf. 
Co.  V.  Macklnzle,  9  Idaho,  1T4,  73  Pnc.  135, 
and  cases  there  cited;  Kester  v.  Schuldt,  11 
Idaho,  663,  85  Pac.  874.  The  vendor,  how- 
ever, cannot  both  pursue  the  property  in  rem 
and  at  the  same  time  pursue  the  vendee  with 
an  action  In  debt  for  the  purchase  price. 
Bailey  v.  Hervey,  135  Mass.  174, 

In  Kimball  v.  Famum,  61  N.  H.  848.  the 
court  was  considering  the  right  of  a  vendor 
to  maintain  the  action  of  replevin  for  the 
possession  of  property  contracted  under  con- 
ditional sale,  and  said:  "There  was  no  unlaw- 
ful taking  of  the  property  by  the  defendant, 
for  be  took  possession  of  It  by  the  consent  of 
the  vendor,  under  an  agreed  right  to  take  and 
use  the  property  and  acquire  title  by  pay- 
ment within  a  year.  There  was  no  unlawful 
detention,  if  the  defendant  had  the  right  of 
possession  until  the  property  was  paid  for. 
The  vendor  extended  the  time  of  payment, 
and  nuide  no  demand  for  the  property.  He 
did  not  assert  his  right  to  take  It,  nor  claim 
a  forfeiture  of  the  defendant's  right  to  retain 
the  property  and  complete  the  payment  He 
afterwards  received  money,  and  applied  It 
upon  the  unpaid  balance;  and  the  finding 
was  warranted  that  the  defendant  was  in- 
duced to  make  payment  after  the  year  expir- 
ed, with  an  understanding  that  he  still  had 
the  right  of  possession  and  to  acquire  full 
title  by  completing  payment,  and  that  the 
vendor  was  estopped  from  denying  that 
right"  Respondent  acquired  a  good  title  to 
the  property  by  virtue  of  his  purchase  from 
Newland  &,  Co.,  and  the  taking  by  appellant 
was  therefore  wrongful  and  without  author- 
ity In  fact  or  law.  The  judgment  is  affirmed, 
with  costs  In  favor  of  respondent 

SULLIVAN,  O.  J„  concurs.  STEWART, 
J.,  was  not  present  at  the  bearhig,  and  took 
no  part  In  the  dedslcm. 


BROWN  et  al.  v.  CITIZBNS'  STATD  BANE, 
UmUed. 

(Supreme  Court  of  Idaho.  Feb.  12, 1910.) 
(Syllahut  by  the  Court.) 

ESCBOWS  (9  14*)— UNAUTBOBIZED  DiXIVEBT  BT 

Depositabt. 

Held,  under  the  facts  of  this  case,  that  the 
escrow  was  deposited  with  the  bank  for  delivery 
upon  terms  stated  in  escrow  aereement,  and 
that  the  b&ak  delivered  tlie  seme  contrary  to 
the  provisions  of  such  agreemeot,  and  is  liable. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  iS  17-20;  Dec.  Dig.  {  14.*] 

Appeal  from  District  Court  Elmore  Coun- 
ty ;  Edw.  A.  Walters,  Judge. 

Action  by  G.  L.  Brown  and  others  against 
the  Clttseni'  State  Bank,  Limited.  Judg- 
ment for  plaintlfts,  and  defendant  appeals. 
Affirmed. 
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BXFOBTSIB. 


W.  a  Howie,  for  appellant  J.  G.  Watts, 
for  respondents. 

SUIiLIYAN,  a  J.  This  Is  an  action  to 
recover  Crom  the  defendant,  wbo  Is  amiellant, 
tbe  smn  of  fl^SOO  In  cash  and  a  promissory 
note  tor  1fL,TQ0,  which  it  is  allegeif  wen 
d^?0Bited  with  the  appelant  bank  as  an  es- 
crow deposit. 

It  appears  from  tbe  record  that  Ol  Li 
Brown,  one  of  13ie^resp<mdents,  some  time  In 
Febmary,  190S,  was  n^iotiatlnv  with  the 
Great  Western  Beet  Sugar  Oompany  at  Moun- 
tain Home  for  the  purdiaae  of  a  water  right 
and  the  assignment  of  a  certain  desert  land 
entry  of  80  acres  of  land  near  Mountain 
Home;  that  after  the  terms  of  the  escrow 
agreement  had  been  agreed  to,  and  O.  B. 
Cannon,  cashier  of  the  Gitla«is*  Bank  of 
Mountain  Home,  had  been  sent  for  tay  Mr. 
Oarrett,  the  r^resentatlre  of  the  sugar  com- 
pany, to  come  and  sign  the  escrow  agreement 
and  receipt  for  the  |1,000  paid  and  the  said 
promissory  note,  the  following  agreement 
was  mtered  Into: 

"RecelTed  from  Oi  1a  Brown,  of  BelUng- 
ham,  Wash.,  the  sum  of  fifteen  hundred  dol- 
lars, tbe  same  bdng  ttie  first  payment  upon 
the  purchase  of  a  water  right  to  80  acres  of 
land  as  per  a  contract  this  day  entwed  Into 
between  him  and  the  Great  Western  Beet 
Sugar  Company,  a  Washington  corporation, 
'dobig  business  at  Mountain  Home,  Idaho. 

"The  land  in  question  Is  the  8.  W.  ^  of  tbe 
N.  W.  %  and  the  N.  W.  %  of  the  S.  W. 
%  of  section  8,  towndilp  4  south,  range  7 
east  of  Boise  Meridian,  In  Elmore  county, 
Idaho,  and  it  la  understood  that  the  same 
has  been  filed  upon  by  Mrs.  Adolpb  Aus,  of 
Mountain  Home,  Idaho,  under  the  desert 
land  act  It  Is  understood  and  agreed  that 
Mrs.  Adolph  Aus  is  to  deposit  with  me,  as 
cashier  of  the  Citizens*  State  Bank,  Ltd.,  of 
Mountain  Home,  Idaho,  the  desert  land  re- 
ceipt to  be  issued  to  her  by  tbe  United  States 
)and  office  at  Boise,  Idaho,  corerlng  the  entry 
as  above  described,  and  upon  the  15th  day 
after  the  date  of  such  desert  land  entry  re- 
ceipt she  Is  to  turn  over  to  me  her  assign- 
ment, pr<^rly  executed,  conveying  the  said 
entry  and  the  rights  thereunder  to  said  C.  L. 
Brown  or  A.  B.  Estabrook.  I  will  write  to 
the  register  of  the  United  States  land  office 
to  ascertain  If  tbe  entry  and  assignment  are 
regular  and  will  be  recognized  by  said  land 
office,  and  upon  receipt  of  a  favorable  reply 
to  that  effect,  will  send  to  C.  Ia  Brown  at 
Bellingham,  Wash.,  by  registered  letter,  the 
above-mentioned  land  office  receipt  and  as- 
signment and  at  that  time  I  will  pay  to  tbe 
Great  Wratem  Beet  Sugar  Company,  or  Its 
order,  the  said  sum  of  $1,500. 

"It  is  further  understood  and  agreed  that 
the  said  C.  L.  Brown  will,  wftblu  fifteen 
days  after  this  date,  send  to  me  his  promls- 
sorjr  note,  signed  also  by  A.  B.  Estabrook,  for 
the  sum  of  $1,700,  due  and  payable  to  the  said 
Great  Western  Beet  Sugar  Company,  on  or 


before  February  1%  1909,  vhlch  said  note 
I  will  surrender  to  said  Great  Western  Beet 
Sugar  Company  at  the  time  I  turn  over  the 
$1,600  in  cash  as  above  provided,  or  when 
the  validity  of  the  entry  and  assignment  here- 
Inb^re  referred  to  has  beoi  proven  to  my 
satlsfoction.  Said  Great  Western  Beet  Sug- 
ar Company  Is  to  place  with  this  iHink  In 
escrow  a  dc«d  covering  the  above  water  right, 
which  I  am  to  surrender  to  raid  C.  L.  Brown 
when  the  above-mentioned  noto  Is  paid- 

"Dated  at  Mountain  Home,  Idaho,  Fehm- 
azy  12, 190a  O.  E.  Cannra, 

"Gadiler  dtizehs*  State  Bank,  Umited.** 
It  also  appears  that  it  was  r^reeented  to 
Brown  that  Mrs.  Adol^  Ana  of  Mountain 
Home,  had  entered  said  land  under  the  deaert 
land  act  of  the  United  Stetea,  and  that  an 
assignment  of  b%e  entry  would  be  made  to 
Brown;  that  said  Cannon  was  to  write  to  the 
roister  of  the  United  Stetes  land  office  at 
Boise  Ci^  to  ascertain  If  said  desert  entry 
and  assignment  were  regular  and  would  be 
recognized  by  said  office^  and  upon  receipt 
of  a  favorable  reply,  he  would  send  to  C  L. 
Brown  at  Bellingham,  Wash.,  registered 
letter,  the  receipt  and  assignment  This  was 
not  done,  for-  the  reason  that  Mrs.  Aus  had 
never  entered  said  land  under  tbe  desert  land 
laws  of  Uie  United  States,  or  otherwise.  It 
also  appears  that  within  five  days  after  said 
escrow  agreement  was  made,  the  said  caller 
turned  over  to  the  sugar  company  the  $14*00 
deposited  with  said  bank  subject  to  said 
escrow  agreement,  and  also  turned  over  said 
promissory  note  for  $1,700  to  either  the  sug- 
ar company  or  one  Wilcox,  who,  It  appears, 
had  some  dealings  with  the  sugar  company. 
It  also  appears  fi-om  the  record  that  the  sug- 
ar company  undertook  to  scrip  the  80  acrea 
of  land  referred  to,  and  entered  Into  an 
agreement  with  said  Wilcox  for  that  purpose 
on  August  17,  1906.  Said  Garrett  and  his 
wife  entered  into  a  written  agreement  with 
said  Wilcox.  One  stipulation  of  said  agree- 
ment Is  as  follows,  to  wit:  *The  aald  L.  T. 
Wllcoz  agrees  to  purchase  approved  land 
scrip  and  apply  it  upon  the  said  land,  en- 
deavoring thereby  to  secure  title  for  tbe  said 
Estabrook  and  Brown,  which  title  shall  re- 
main In  said  L.  T,  Wilcox  until  the  said  Esta- 
brook and  Brown  pay  their  said  note  above 
described.  The  remainder  of  said  note,  after 
deducting  the  price  of  the  scrip  therefrom, 
Shalt  t>e  credited  to  the  said  John  H.  and 
Allle  G.  Garrett  upon  their  notes  above  de- 
scribed, and  all  equity  In  the  said  laud  above 
described,  and  the  Improvements  thereon 
shall  be  held  by  the  said  L.  T.  Wilcox  as 
security  for  the  payment  of  the  balance  on 
the  said  notes  of  John  H.  and  Allie  G.  Gar- 
rett  •  • 

Counsel  for  appellant  contends  that,  even 
though  Mrs.  Aus  had  never  entered  said 
land  as  a  desert  claim.  If  Garrett,  as  manager 
of  tbe  sugar  company,  procured  title  to  said 
land  by  scripplng  It  under  the  above-mputlon- 
ed  contract  with  Wllcoz,  that  was  a  sufficient 
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compliance  wlQk  tlie  terms  of  sBld  escrow 
agreement,  and  that  the  respondents  most 
take  soch  title  as  might  be  proctued  by  scrip- 
pine  uld  land  In  lien  ol  a  title  procured  as 
contemplated  by  the  escrow  ureanent  It 
will  be  observed  from  that  portion  of  the 
Vllcox  contract  abore  quoted  that  Wilcox 
was  to  bold  the  title  to  said  land  as  security 
for  the  payment  of  said  flJOO  note,  and  also 
for  a  balance  dne  on  the  Oarrett  promissory 
notes.  Xbls  was  not  contemplated  by  the 
original  agreem^t,  and  Brown  and  Esta- 
brook  had  not  agrwd  to  any  change  therein. 
There  Is  nothing  In  the  contention  of  counsel 
tot  appellant  that  the  respondents  must  ao* 
c^t  any  kind  of  title  liiat  Garrett  or  the. 
sugar  company  might  glre  to  them  nndw  the 
IHOTlslons  of  said  escrow  agreement  The 
escrow  agreement  was  mtered  Into  on  Feb- 
ruary 12,  lOOa  It  was  known  by  Garrett, 
the  manager  of  ttie  sugar  company,  that  title 
to  said  land  could  not  be  procured  In  the 
nuumw  that  the  respondents  had  bean  led 
to  bellere  that  it  could  be  procured,  to  wit; 
by  aBfdgnment  of  Mrs.  Auif  desert  entry. 
Said  manager,  so  tar  as  the  record  sbows, 
made  no  effort  to  procure  title  thereto  by 
scrlpplng  it,  or  otherwise^  until  the  17th  at 
August,  1808 — more  than  six  months  after 
said  escrow  agre«nent  was  made.  Within 
five  days  after  said  agreement  was  made  the 
said  ^,600  and  the  note  were  dellTered,  con- 
trary to  the  provisions  of  said  escrow  agree- 
ment, to  the  Beet  Sugar  Company — a  very 
re<AJee8  way  ot  doing  business,  to  say  the 
least  TUe,  no  doubt,  was  procured  to  be 
d«me  by  the  manager  of  the  sngar  company ; 
at  least  after  It  was  d<m^  be  accepted  tbe 
benefits  of  It  That  kind  of  sleight  of  hand 
performance  or  dishonest  dealing  will  not  be 
countenanced  by  this  court. 

But  it  is  contended  that  the  cashier  of  aald 
bank  had  no  authority  as  cashier  to  enter  In- 
to aald  escrow  agreement.  While  he  may 
not  have  had  any  direct  authority  to  take 
charge  of  escrows,  he  had  been  in  the  habit 
of  doing  so,  and  the  offlcera  of  the  bank  had 
never  made  any  objection  thereto.  The  evi- 
dace  clearly  establishes  the  fact  that  the  de- 
IKMBlt  was  made  with  Gannon  as  cashier  of 
the  bank,  and  that  it  was  customary  for  the 
bank  to  receive  escrow  deposits,  and  no  ob- 
Jecti<Hi  whatever  was  made  thereto.  The 
presidtfit  of  the  bank  testified  as  follows: 
"We  never  made  any  objection  to  onr  cash- 
iers taking  these  escrow  agreements."  Mr. 
Oannon  testified:  "I  presume  I  accepted  that 
escrow,  and  understood  that  I  was  accepting 
It  and  that  money  as  cashier  of  the  bank." 
The  receipt  for  the  deposit  was  signed  by 
**0.  E.  Cannon,  Cashier  Citizens'  Stote  Bank, 
Ltd."  We  think  this  fully  disposes  of  the 
contentitm  of  counsel  for  appellant  to  the  ef- 
fect that  the  deposit  was  made  with  Oannon 
as  an  individual,  and  not  as  cashier  of  the 
bank.  As  cashier  of  the  bank  he  received  the 
depoalt't  as  -cashier  of  the  bank  he  transfer- 
red tb»  deiioait  of  fl,600  cash  to  the  sugar 


company,  and  deUvwed  said  promissory 
note  to  the  sngar  company,  w  to  Wilcox  tor 
the  sugar  company. 

The  escrow  agreement  entered  into  by  the 
cashier  did  not  require  him  to  obtain  said  re- 
ceiver's receipt  or  the  asstgnmoit  These 
were  to  be  deposited  wltb  him,  and  when  de- 
posited, the  only  act  he  was  required  to  per- 
form was  to  determine  their  regularity  by 
writing  to  the  land  office  at  Boise.  If  reg- 
ular, the  contract  provided  what  disposition 
should  be  made  of  the  money  and  note.  This 
certainly  was  not  an  unusual  thing  for  the 
oasbler  to  do.  In  many  escrow  agreemente 
die  cashier  is  required  to  determine  when 
the  performance  provided  for  In  the  escrow 
agreement  takes  ^ace,  so  as  to  entitle  the 
escrow  matter  to  be  delivered.  That  was 
substantially  all  that  the  cashlw  was  requir- 
ed to  do  in  this  case — to  determine  when  the 
performance  of  the  thing  required  to  be  per^ 
formed  took  place  so  as  to  entitle  the  escrow 
matter  to  be  d^vered. 

Under  section  3,  art  8  of  the  by-laws  of 
said  bank  the  cashier  Is  required  to  deliver 
to  the  person  or  persons  authorised  to  re- 
ceive the  same  moneys,  funds,  or  valuables 
left  with  the  bank,  and.  If  he  fails  to  do  so, 
the  bank  Is  liable  to  the  party  aggrieved; 
and,  as  the  cashier  ddlvered  said  cash  and 
note  to  the  sugar  company  when  it  was  not 
entitled  to  receive  them,  tbB  bapk  is  liable 
therefor.  However,  counsel  contends  that 
then  Is  no  provision  In  said  escrow  agree- 
ment requiring  the  bank  to  return  said  mon- 
ey and  promissory  note  to  respondents  in 
case  of  a  failure  of  the  agreement  made  be- 
tween the  sugar  company  and  the  respond- 
ents in  regard  to  said  80  acres  of  land.  I'his 
we  think  is  a  mere  quibble,  and  desei-ves  no 
consideration  whatever.  Would  counsel  con- 
tend that  the  bank  may  keep  the  money  and 
note  if  the  sngar  company  Is  not  entitled  to 
them?  Or  that  it  must  go  to  the  sugar  com- 
pany whether  it  complies  with  its  contract 
or  not?  The  contract  clearly  contemplated 
that,  If  there  was  a  failure  of  consideration, 
the  money  and  note  must  be  returned  to  the 
respondents.  It  is  a  part  of  the  history  of 
banking  in  this  state  that  banks,  or  the  of- 
ficers thereof,  are  anxious  to  get  legitimate 
banking  business,  and  that  escrow  agree^ 
ments  bring  banks  a  great  deal  of  business, 
and  escrow  agreemente  generally  are  deposit- 
ed in  banks  because  the  people  believe  that  the 
banks  are  responsible  for  the  money  or  funds 
deposited  with  them,  or  under  their  terms. 
In  the  case  at  bar  It  clearly  appears  from 
the  record  that  the  respondents  made  the  de- 
posit with  the  cashier  of  said  bank  as  an  of- 
ficer of  the  bank,  believing  that  the  bank  was 
re^onsible  for  the  safe-keeping  and  the  de- 
livery of  said  money  and  note,  in  accordance 
with  the  provisions  of  said  escrow  agreement. 
Said  agreement  contemplated  an  early  and 
si)eedy  compliance  with  Ite  provisions,  and  It 
devolved  upon  the  sugar  company  to  proceed 
at  ooce  and  cany  oat  its  contract  With  the 
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respondents  In  regard  to  said  land,  wtalch  it 
failed  to  do^  and  did  not  nndertake  to  pro- 
cure title  to  said  land  until  mom  than  rix 
months  after  ^Id  escrow  was  made,  and 
then  nndwtoolc  to  Incumber  said  land  with 
tbe  paTment  of  (he  $lvT0O  note.  But  It  was 
ready,  eager,  and  willing  to  have  said  cash 
placed  to  its  credit,  and  the  note  taken  flrom 
the  poBsesslon  of  tbe  escrow  holder,  limg  be- 
fore It  was  entitled  to  either.  TbB  laws  of 
onr  stote  are  Intended  to  promote  Justice,  and 
our  courts  should  not  permit  gross  injustice 
to  be  done  upon  some  mere  technicality. 

It  appears  from  the  record  that  counsel  for 
appellant,  at  the  time  respondente  demanded 
a  return  of  the  money  and  note  from  the 
bank,  objected  to  returning  them,  on  the 
groond  that  the  bank  did  not  have  the  con- 
sent of  the  other  parties,  the  Great  Western 
Beet  Sugar  Company  or  Oarrett,  or  both.  It 
appears  from  the  record  that  counsel  for  ap- 
pellant was  present  at  the  time  the  resxKMid- 
ente  drananded  a  return  of  the  money  and 
note  from  the  bank,  and  that  no  objection  or 
contention  was  made  at  that  time  that  the 
money  and  note  had  not  been  d^oslted  with 
the  bank.  The  only  objection  raised  at  that 
time  to  returning  the  money  and  note  was 
on  the  ground  that  tbe  bank  and  Its  counsel 
had  not  the  consent  of  the  Great  Western 
Beet  Sugar  Company  or  Garrett.  There  was 
no  claim  made  at  that  time  that  the  bank 
was  not  liable,  or  that  tbe  bank  bad  not  re- 
ceived the  escrow.  That  contention  was  evi- 
dently an  aftQ^tfaought. 

Connsel  also  contends  that  the  money  de- 
posited was  not  mingled  with  the  bank's 
funds,  but  was  kept  separate  and  by  itself, 
and  that  that  was  evidence  that  it  was  not  a 
bank  transaction.  Undertheescrow  agreement 
the  bank  had  no  authority  to  mingle  the  $1,- 
600  deposit  with  Its  general  fund.  It  was  not 
made  as  a  general  deposit,  but  was  to  be  held 
by  the  bank  until  the  conditions  of  the  es- 
crow were  performed,  and  until  those  con- 
ditions were  performed  the  bank  had  no  au- 
thority to  deliver  the  money  or  the  note  to 
the  sugar  company,  or  to  any  one' else. 

It  also  appears  from  the  evidence  that  said 
land  was  scrlpped  by  the  Northern  Pacific 
Railway  Company,  and  was  not  assigned  to 
Wilcox  until  January  5,  1909,  thus  showing 
that  Wilcox  bad  no  title  at  the  time  the  al- 
leged tender  of  the  land  was  mad&  The  rec> 
ord  also  shows  that  no  patent  was  issued  un- 
der said  scrip  entry,  and  until  the  patent  is 
issued  tbe  land  d^rtment  may,  on  certain 
grounds,  refuse  to  issue  the  pat«it  Aside 
from  all  this,  under  the  provisions  of  said 
OBcrow  agreement  respondente  could  not  be 
compelled  to  accept  any  title  to  said  land 
except  snch  as  they  had  Contracted  to  taka 
The  authorities  cited  span  the  prtvositlon 
Out,  whoi  one  contracto  to  jirocure  a  certain 
title  to  land  and  convey  it  to  another,  and 
f  tuS*  to  do  so,  he  may  procure  a  different  title 
and  oompti  the  parcbasor  to  take  It  hare  no 


arollcatloii  v^tenr  to  ttie  bets  of  this 
case. 

We  conclude  that  the  deposit  of  said  $1,600 
in  cash,  and  said  ^omlssoty  note  -of  $1,700, 
was  made  with  the  appelant  bank,  that  the 
bank  Is  liable  ther^or,  and  that  the  Judgment 
appealed  from  must  be  affimed.  and  it  is  so 
ordered ;  coste  in  f  stot  of  respondaits. 

AILSHIE,  J.,  concurs  In  the  conclnsion. 

STEWART,  J.  (OoncurrlQg  specially).  I 
concur  in  the  couduslim  reMhed  by  Chief 
Justice  SULUVAN  that  the  Judgment  In  this 
case  should  be  affirmed.  The  action,  as  I 
view  it,  is  to  recover  upm  tiie  receipt  and 
contract  made  by  O.  B.  Cannon*  cadiler  of 
the  Citizens'  Stete  Bank,  Limited.  By  the 
proTlslons  of  that  receipt  Cannon,  as  casbl«r 
of  the  bank,  rec^Ted  from  Brown,  one  of  the 
respondoits,  tbe  sum  of  $1,500  as  part  pay- 
ment upon  flke  irarchase  of  a  water  right  to 
certain  land,  under  a  contract  entered  Into 
between  Brown  and  the  Great  Western  Beet 
Sugar  Company.  The  lands  are  described  In 
this  receipt  and  contract,  and  it  is  stoted 
that  It  Is  understood  that  Mrs.  Adolph  Aus 
bad  filed  upon  tbe  same  as  a  desot  land  en- 
try, and  that  Mrs.  Aus  was  to  deposit  with 
the  (nshler  of  the  Gitlzenr  State  Bank  Oie 
desert  land  rec^pt  to  be  Issued  to  her  by  the 
United  States  land  offi(»  at  Boise.  Idaho,  cov- 
ering said  entry,  and  upon  the  16th  day  after 
the  date  of  such  desert  land  antry  receipt 
she  was  to  turn  ovex  to  Cannon,  cashier  of 
the  Citizens'  State  Bank,  her  assignment 
properly  executed,  conv^lng  the  said  «itry 
and  the  rl^ts  tiierennder  to  Brown  or  Bsto- 
brook,  respondents.  Canmm,  as  snch  cashier, 
then  agrees  that  he  will  write  to  the  raster 
of  the  United  Statoi  land  office  to  ascertain 
if  the  entry  and  assignment  are  regular  and 
will  be  recognized  said  land  office,  and, 
upon  recdpt  of  a  farorable  reply  to  that  ef- 
fect, will  send  to  Brown  by  registered  letter 
the  above-mentioned  land  office  rec^pt  and 
assignment,  and  at  tiiat  time  he  agrees  to 
pay  over  to  the  Great  Western  Beet  Sugar 
Company,  or  Ito  order,  the  said  sum  of  $1,500. 
It  was  further  agreed  in  such  receli^  and 
contract  tttat  Brown,  within  16  days  after 
the  date  <tf  the  contract  to  wit,  February  12, 
1008,  wonld  send  to  Cannon,  the  awhiw  of 
said  bank,  his  pnmilssory  not^  si^ied  also 
by  Estabrook,  tor  the  sum  of  $1,70(K  due  and 
payable  to  the  said  Great  Western  Beet  Sug- 
ar Company  on  or  before  February  12,  100% 
which  note  was  to  be  surroidered  to  the 
Gmt  Western  Beet  Sugar  Company  at  the 
time  the  $1,600  in  caSh  was  turned  over,  at 
when  the  Tslidlty  of  the  aitry  and  assign- 
ment of  toe  desert  land  oitry  had  been  prov- 
en to  the  satisfacti<m  of  Cannon,  and  that  the 
Great  Western  Beet  Sugar  Company  was  to 
place  In  the  bank  In  escrow  n  deed  coming 
the  above  water  right,  whldi  was  to  be  sur^ 
rendered  to  Brown  when  the  note  was  paid. 
Under  this  contract  the  $1,600  la  cash  ms  to 
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be  paid  to  tlie  Great  WeBtern  Beet  Sngar 
Company  upon  Mrs.  Ana  malting  an  assign- 
ment of  her  dflBert  land  entry,  and  the  ap- 
proval of  tbe  same  by  the  land  office  and  Its 
tranamliaion  to  Brown,  and  the  note  was  to 
be  eorrendered  to  the  Great  Weatem  Beet 
Sngar  Company  at  the  samo  tim& 

It  1>  conceded  in  this  case  that  aCra.  Aus 
never  had  a  dea^  land  oitry  apon  said 
tract,  and  that  ahe  never  made  any  aaalgn* 
ment  ot  her  entry  to  Brown,  and  that  the 
Bame  was  never  approved  tbe  land  office, 
and  never  transmitted  to  Brown,  and  nnder 
ttie  terms  ct  this  contract  Cannon  had  no 
authority  and  waa  not  authorised  to  surren- 
der or  pay  to  the  Great  Western  Beet  Sngar 
Company  the  $1,500  dq^oslted  with  him  as 
casblra  of  said  bank,  or  turn  over  the  note 
also  deposited.  Under  the  facta  of  this  case. 
Gannon  acted  fbr  the  bank,  and  had  no  au- 
thority to  pay  oat  'the  mcmey  or  turn  over 
the  note,  and  did  so  at  the  rlife  of  ttie  bank, 
and  the  bank  Is  liable  to  the  platntifrs  for 
whatever  damages  they  may  have  sustained 
by  reaam  tit  tbe  breach  of  this  contract  As 
between  the  bank  and-  tbeae  plahitUTs,  the 
bank  had  no  right  to  attempt  to  sobstltnte 
other  conditions  and  provlBiona,  and  force 
the  plaintiflb  to  accept  tbe  same  altlu»«h  not 
provided  for  in  said  contract,  and  for  these 
reasons,  bi  my  o^lon,  the  Judgmmt  ahonld 
be  affirmed. 


SMITH  V.  CITT  OF  BUTTE. 
(Supreme  Court  of  Montana.  Feb.  4,  I&IO.) 

1.  Appeal  and  B?bob  (I  232«)  —  Revibw — 
Pbopes  MEisuBB  or  DAJuazs— Objection 
Bblow. 

The  objection  to  a  gnestJon,  asked  by  plain- 
tiff in  an  action  for  damages  for  the  raisinr 
six  feet  of  the  grade  in  front  of  hia  lot  and 
faonse,  What  irould  be  the  reasonable  charge 
for  nlslng  the  bouse  idx  feet?  not  bnTiDg  been 
based  on  tbe  gnmnd  that  It  did  not  oomprebead 
the  proper  measore  of  damages,  such  objection 
Ib  not  aTailable  on  appeal ;  there  being  no  evi- 
dence that  plaintiff's  bouse  waa  not  constructed 
prior  to  passage  of  the  oidibance  raising  the 
srade. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1480;  Dec  Dig.  {  232.*] 

2.  MUNICIPAX.     COBPOaATIOMS     (|     40i*)  — 

Chanoc  of  Stbbxt  Gsadb— Damaoes— KVX- 

DENCE. 

Testimony,  In  an  action  (or  damasres  for 
raising  the  grade  of  tbe  street  in  front  of  plain- 
tiffs boose,  that  "the  frame  houses  back  of  tbe 
alley"  were  put  in  there  in  1897,  is  not  evidence 
that  jplain  tiff's  house  was  not  constructed  prior 
to  1889,  when  the  ordinance  raising  tbe  grade 
waa  passed,  so  as  to  prevent  recovery  of  dam- 
ages on  account  of  tbe  bouse. 

[E^.  Note. — For  other  cases,  see  Bfunidpal 
Corporations,  Dec.  Dig.  |  404.*] 

Appeal  from  District  Court  Silver  Bow 
Ooonty ;  Jolra  B.  fllcGleman,  Judge, 

Action  by  A.  a  Smith  againat  tbe  Glty  of 
Bntt&  Jadgmoit  for  plaintiff.  DefWidant 
appeala.  Affirmed. 


Edwin  B.  Booth,  W.  B.  Carroll,  and  B.  M. 
Lamb,  for  appellant  Breen  ft  Hogevi^  for 
reqiondent 

SMITH,  J.  It  appears  tbat  plaintiff  Is  the 
owner  of  a  portion  of  lots  23  and  24,  In 
block  7,  of  tbe  Noyes  ft  Upton  addition  to  Uie 
city  of  Butte ;  said  block  being  bounded  on 
tbe  east  by  Colorado  street,  on  the  north  by 
West  Platinum  street  and  on  the  west  by 
Dakota  street  and  the  lots  fronting  on  West 
Platinum  street  The  property  Is.  known  as 
No.  64  West  Platinum  street  Plaintiff  be- 
came the  owner  of  tbe  lota  on  Decembor  26, 
1906,  at  wblch  time  West  Platinum  street 
was  a  public  highway.  He  alleges  In  bis 
complaint  tbat,  "relying  upon  tbe  then  grade 
and  surface  of  West  Platinum  street  In  front 
of  said  lot  he  did  during  the  year  1906  buy 
a  certain  dwelling  bouse  upon  tbe  said  lot 
and  place  other  Improvements  thereon" ;  that 
In  August,  1908,  the  defMkdant  establlabed  a 
grade,  and  thereafter,  in  1908,  raised  the 
atreet  to  the  extent  of  6  feet  and  1  Inch  all 
along  his  lot  and  thereby  changed  the  grade 
of  the  street  to  his  great  damage  He  for* 
tber  allies  that  it  will  be  necessary  to  raise 
tbe  hous^  put  In  new  plumbing,  and  "do  a 
great  deal  of  other  work  In  connection  there- 
with, whereby  tbe  bouse  of  tbe  plaintiff  will 
be  damaged";  also  ttiat  by  reason  of  tbe 
I»«nlBes  the  lots  have  been  lessened  In  val- 
ue, all  to  his  damage  in  the  sum  of  $1,200. 
The  answer  doiles  all  of  the  allegations  of 
the  complaint  excq^t  tbat  Colorado  and  Da- 
kota streets  are  public  streets,  and  then  seta 
forth,  affirmatively,  in  substance,  tbat  In  1890 
a  grade  point  was,  by  ordinance,  established 
on  Platinum  street  at  its  Intersection  with 
Colorado  street  and  in  1892  a  grade  point 
waa  established  upon  Platinum  atreet  at  its 
intersection  wIOi  Dakota  street;  that  these 
grade  points  have  never  beea  dianged,  and 
tlie  same  now  are  (with  reference  to  the 
standard  or  so-called  "city  bench  mark"  of 
758,  establlBbed  by  Glty  Ordinance  No.  130) 
568  feet  at  Dakota  and  Platinum  streets,  and 
677  feet  at  Colorado  and  Platinum  streets, 
"and  between  said  grade  points  no  taterme- 
dlate  or  other  grades  exlBt"  It  was  remark- 
ed by  counsel  for  defendant  during  the  course 
of  the  trial  that  "City  Bench  Hark  758" 
meaiw  B,758  feet  above  the  level  of  the  aea, 
and  tbat  "668"  and  "677"  have  the  same  ref- 
eroice;  tbe  "S"  being  dropped  fbr  conven- 
ience. Tbe  answer  also  alleges  tliat  in  grad- 
ing and  flUlng  West  Platinum  street  no 
change  or  alteration  was  made  in  tbe  grade 
as  originally  established.  The  reply  puts  in 
issue  the  afflrmatlve  allegations  Just  referred 
ta  The  cause  was  tried  to  tbe  district  court 
of  Silver  Bow  county,  slttbig  with  a  Jury. 
wbo  returned  a  verdict  in  favor  of  the  plain- 
tiff  for  $800  damages.  From  a  Judgment  on 
tbe  verdict  and  an  orda  denying  a  new  trial* 
the  city  at  Butte  haa  q^iealed. 


ai>er  ettar  essss  sea  same  tivM  anA  seettoa  NUMBBB  Is  Dsc.  ft  Am.  Digs.  1807  to  Oats,  ft  Bsportw  IbOsxm 
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The  plaintiff  testified  that  when  he  booght 
the  property  "the  house  was  a  foot  biffher 
than  the  street;  it  remained  that  wa;  until 
last  August,  when  the  city  changed  the  street, 
and  I  found  007  house  was  six  feet  lower 
than  the  street  Pilor  to  the  purchase  of 
the  property  I  made  no  Inquiries  as  to  wbetb- 
w  a  grade  had  been  established  by  the  dty." 
J.  H.  ToniOT  testlfledt  over  objection,  that  to 
raise  the  house  six  feet,  make  the  repairs 
necessitated  by  such  raising,  and  fill  In  the 
lot,  would  cost  $694.  The  dty  attorney  In- 
sisted, at  the  time  this  testimony  was  receiv- 
ed, that,  as  the  plaintiff  was  the  successor  in 
Interest  of  prior  owners,  be  had  no  r^ht  of 
action,  and  also  that  the  only  damages  re- 
coverable by  him  In  any  event  most  be  for 
injury  to  the  lots,  "because  of  the  fact  that 
the  house  was  placed  there  with  a  full  knowl- 
ec^  <m  bi»  part,  or  on  the  inrt  of  his  prede- 
cessors In  Interest,  that  the  grade  would  be 
established  at  a  greater  faelghf*  PlainUff 
leered  In  erldraice  an  ordinance  of  the  dty, 
l^tproved  Jnly  2S,  100^  providing  for  doing 
the  work  of  grading  Platinum  street,  from 
Ciolorado  street  to  Dakota  street,  and  after 
proving  the  service  of  his  daim  for  damages, 
filed  with  the  dty  council,  he  rested  his  case. 

Defendant's  connsd  then  otteteH  in  evi- 
dence Ordinance  No.  140,  whidi  the  dty 
derk  testiflbd  "contains  the  establishment  'of 
the  grade  of  the  northeast  comw  of  block  7 
of  the  Noyes  &  Upton  addition  to  the  city  of 
Butte."  The  ordinance  was  objected  to  on 
the  ground  that  It  constituted  no  defense  to 
the  actl(»i,  and  at>parently  for  the  additional 
reasons  that  It  was  too  remote  in  point  of 
time,  and  bad  never  been  filed  In  the  office 
of  the  county  clerk  and  recorder.  The  court 
sustained  the  objection.  That  portion  of  tlie 
ordinance  which  is  material  here  reads  as 

"Section  1  That  the  street,  sidewalk,  and 
other  grades  hereinafter  named  shall  be  es- 
tablished and  referred  to  the  city  B.  M.  as 
officially  established  by  section  1  of  Ordi- 
nance 130,  further  described  as  the  top  of  a 
steel  pin  whose  official  elevation  is  758  feet 

"Sec  2.  That  the  sidewalk  grades  upon  the 
block  cors.,  and  dianges  of  grade  on  prop- 
erty line  as  shown  on  plats  filed  in  the  office 
of  the  city  engineer,  with  reference  to  the 
B.  M.  above  referred  to,  be  established  as 
follows,  to-wlt :  •  •  •  In  Noyes  &  Upton's 
addition  the  following  grades  are  establish- 
ed:  *  *  *  In  block  7,  N.  B.  Cor.  of  block. 
S77.  In  blodc  Mo.  8,  N.  W.  Cor.  of  block. 
577." 

This  ordinance  was  anffored  November  6, 
18S9. 

The  city  cleric  then  continued :  "The  paper 
you  hand  me  Is  Ordinance  No.  238.  establish- 
ing street  grades  In  the  dty  of  Butte."  The 
paper  was  offered  In  evidence.  Counsel  for 
Plaintiff :  "I  ask  your  honor's  permission  to 
have  the  same  objection  to  this  ordinance  as 
X  htd  to  ttie  other  ona"  The  court  sustained 


the  objecttom.  The  material  jtarts  of  this  or- 
dinance are  as  follows : 

"An  Ordinance  Establlsbhig  Street  Grades. 

"Be  it  ordained  by  the  dty  council  of  the 
dty  of  Butte. 

"Section  1.  That  the  street  grades  herein- 
after named  shall  be  established  and  referred 
to  the  city  bench  mark  as  officially  establish- 
ed    sedlon  l  of  Otdhiance  No.  130: 

"Dakota  Street 

"Kortbwest  corner  of  Platinum  atreet.... 670.0  feet. 

"Nortlieut  coroer  of  Platinum  street  670.0  feet 

"Southwest  comer  of  Platinum  etreet  66S.0  feet 

"SouUieaBt  comer  of  Platinum  street.. ..S68.0  feet" 

This  ordinance  was  passed  and  approved 
June  24,  1892. 

J.  H.  Kyd.  city  engineer,  testified:  "I 
know  where  Platinum  street  is,  between 
Colorado  and  Dakota,  and  know  where  the 
frame  bouses  back  of  the  alley  are.  I  re- 
member when  they  were  put  In  there.  It 
was  in  1897.  I  was  Instructed  to  go  down, 
by  the  engineer  In  office  at  that  time,  and 
mark  the  grade  for  the  parties  moving  In  the 
houses.  I  went  out  and  gave  these  people 
what  was  the  established  grade.  *  *  *  A 
profiile  or  map  Is  kept  In  the  office  of  the 
city  engineer  showhig  the  grades  of  the  streets 
as  established  by  ordinance.  There  was  a 
map  and  profile  kept  showli^  the  grade  of 
Platinum  street"  Defendant  then  offered  in 
evidence  a  map  showing  the  grade  as  estab- 
lished by  the  dty  on  Platinum  street,  from 
Dakota  street  showing  the  property  of 
plaintiff  situated  on  Platinum  street  and 
Colorado  "alley.**  This  map  was  objected 
to  generally,  and  was  finally  admitted  by  the 
court  for  the  sole  purpcwe  of  sbowlng  the 
"raise  in  the  street  in  front  of  the  premises 
of  Mr.  Smith."  The  map  Is  not  in  the  rec- 
ord. The  witness  continued:  "I  am  familiar 
with  the  levels  and  grades  established  on 
Platinum  street,  between  Colorado  and  Da- 
kota. That  street,  between  Colorado  and  Da- 
kota street  was  filled  In  accordance  with  the 
grades  of  the  ordinances  of  the  dty  of  Butte» 
as  established,  and  in  accordance  with  those 
elevations  and  no  higher." 

It  is  argued  In  t>ehalf  of  the  respondent 
that  the  ordinances  were  properly  exduded, 
becRuae  of  the  fact  that  they  are  not  suffi- 
ciently definite  and  certain  to  fix  the  street 
grades ;  but  we  cannot  reach  that  point  in 
the  controversy.  The  only  contentions  of  the 
appellant  are  thus  expressed  In  the  brief  of 
counsel:  "The  contention  of  the  appellant  is 
that  the  only  damage,  if  any,  that  the  plain- 
tiff would  be  entitled  to  recover,  would  be 
the  damage  which  he  suffered  by  reason  of 
the  injury  to  the  lots  themsdves,  and  that 
this  element  of  damage  Is  to  be  ascertained 
by  the  rule  which  requires  evidence  of  the 
value  before  the  grading  and  the  value  after 
the  grading.  Then  the  dlffoence  Is  the 
amount  pnq>6rly  recoveraUe.  Thoe  beinv 
no  evidence  of  this  charactw  at  all,  tbm, 
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of  coon^  ttie  plaintiff  wohld  not  be  eotltied 
to  recover  as  to  the  injnry  to  the  lots  them- 
selTes.  The  farther  contention  of  the  appel- 
lant Is  that  the  paper  grade  having  been  es- 
tablished In  1880  and  1882  affecting  this 
property,  and  the  improrements  having  been 
made  after  the  establishment  of  tne  grade, 
the  plaintiff  therefore  made  the  Improvements 
with  knowledge  of  the  grade  line,  and  that 
the  grading  vroold  be  done  In  accordance 
therewith,  and  that  whatever  Imtwovements 
the  plaintiff  might  make  after  the  establlsb- 
ment  of  the  paper  grade  are  made  at  the 
peril,  ria.  and  hazard  of  the  idaintlff,  If  not 
made  with  reference  to  the  established  grade 
line."  The  following  cases  are  relied  on,  all 
of  whldi  appear  to  bear  out  comisd's  conten* 
tUm,  vis.:  Blatr  r.  Charleston,  43  W.  Ta. 
68,ae&B.S41.S5L.B.A.8S2,68Am.  St 
Rep.  837;  Manning  v.  Bhreveport,  119  I>a. 
1044,  44  South.  882,  18  L.  R.  A.  (N.  S.)  452; 
Sallden  t.  City  of  LitUe  Falls,  102  Minn. 
988^  lis  N.  W.  884,  18  Zi.  B.  A.  (N.  8.)  790, 
lao  Am.  St  Bep.  635;  City  CooncU  Scbra- 
meck,  96  Oa.  426,  23  &  BL  400^  51  Am.  St 
Sep.  146. 

In  the  caae  at  bar  it  does  not  ai^aar  that 
the  lAalntiff  attonpted,  directly,  to  make  any 
proof  of  damagea  sustained  by  reason  of 
Injury  to  his  lots.  The  defendant  cannot 
ennplabi  of  this  omission.  The  plaintiff  of- 
fered proof  ct  damages  softered  by  reason  of 
injury  to  Us  building.  The  testimony  of  the 
witness  Tnmer  was  given  in  response  to  the 
fMlowlng  QDcMlon:  "Well,  can  yon  tell  ns 
the  Tea8<HUibIe  valne  what  a  person  skilled 
fw  that  purpose  would  diarge  to  raise  the 
house  six  feetr'  The  question  was  objected 
to,  but  not  for  the  reason  that  It  did  not 
comprehend  the  proper  measure  of  damaRes 
tecoverable  on  account  of  detriment  to  the 
building.  Therefore  no  complaint  may  be 
made  on  that  score.  The  point  now  insisted 
upon  by  oonnsd  was,  aKnrantly,  not  advanc- 
ed In  the  court  below.  We  make  this  state- 
ment f<v  the  reason  that  the  only  evidence 
as  to  when  the  plalntUTs  Improvements  were 
constructed  Is  found  In  the  testimony  of  Mr. 
Kyd,  who  said:  "The  firame  houses  back 
of  the  all^  were  put  in  there  in  1897."  This 
falls  far  short  of  proving  that  platntUTs 
house  was  constructed  in  1807.  For  aught 
we  know,  it  may  have  been  built  prior  to 
1889.  If  It  was,  ttien  the  ordinances  were 
ImmatolaL  Less  v.  City  of  Bntte,  28  Mont 
21,  72  Pac  140k  61  L.  a  A.  601,  OS  Am.  St 
Bep.  640u  If  it  was  constructed  subsequent 
to  the  passage  of  the  ordinances,  and  the  de- 
fendant relied  upon  that  fact  it  should  have 
been  prov«i  aa  alleged  In  the  answer,  after 
wbleb  the  <ndinancea  might  properly  have 
been  offesed  in  evidence:  In  this  connection 
It  may  be  remarked  that  Ordinance  No.  130, 


menttoned  in  the  ukswer,  which  fixed  the 
city  bauA  mark  or  standardr  and  was  re- 
ferred to  in  ordinances  148  and  238,  was  not 
offered  In  evidence. 

The  Judgmat  and  order  are  affirmed. 

Afflrmfd. 

BBANTLZ,  a  J.,  and  HOLiLOWAy,  X. 
concur. 


STONB  V.  OITT  OF  BUTTB. 
(Snpreme  Court  of  Montana.  Feb.  4,  1910.) 

Appeal  from  Dlatilct  Coart,  fiilver  Bow  Conn- 
ty:  John  B.  McCleman,  Jadg«. 

Action  by  William  John  Stone  against  the 
City  of  Butte.  Judgment  lor  plaintiff.  De- 
fendant appeala  Affirmed. 

Edwin  S.  Booth,  W.  SI.  Carroll,  and  B.  M. 
Lamb,  for  appellant    Bieen  ft  Hogevoll,  Ibr 

respondent 

SMITH,  J.  On  the  sntfaority  of  Smith  r. 
aty  of  Butte  (jnst  decided]  107  Pac.  409,  the 
Judgment  and  order  of  the  district  court  of  Sil- 
ver Bow  county,  fnnn  which  appeals  have  been 
taken  in  this  caia,  are  affixnud. 

Affirmed. 

BRAMTLT.  a  7..  and  HOLIiOWAY,  om- 
eur. 


MAI.EY  et  al.  v.  CITY  OF  BUTTE. 
(Supreme  Court  of  Montana.   Feb.  4.  1910.) 
Appeal  and  Erbob  (|  176*)— Review— Mat- 

TEBS  WiTRDBAWK  FBOU  CONSIOXBAnOIff  OV 

Tbial  Coubt. 

A  point  waa  withdrawn  from  the  conaldeia- 
tlon  of  the  trial  court  b;  the  remark  of  defoid- 
ant's  attorney,  "I  don't  make  a  point  of  that 
kind,"  and  so  is  not  available  on  appeal. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  1066;  Dec  Dig.  f  170.*] 

Appeal  from  District  Court  Stiver  Bow 
County;  John  B.  McCleman,  Judga 

Action  by  Frank  Maley  and  another  against 
the  City  of  Butte.  Judgment  for  plaintiffs. 
Defendant  appeals.  Affirmed. 

Edwin  8.  Booth.  W.  B.  Carroll,  and  K.  M. 
Lamb,  for  appellant  Breen  ft  Hogevoll,  for 
respondents. 

SMITH,  J.  In  tSda  case  the  voiat  relied 
upon  for  a  revenuil  was  withdrawn  from  the 
oimslderatlou  of  the  district  court  1^  the  re- 
mark of  the  then  dty  attorney,  '1  don't 
make  a  point  of  that  kind.**  The  judgment 
and  order  of  the  court  below  are  therefore, 
on  the  authority  of  Smith  v.  City  of  Butte, 
107  Pac.  400.  and  Stone  ▼.  City  ot  Butte,  su- 
pra, just  decided,  affirmed. 

Affirmed. 

BRAZm.T,  a  3^  and  HOIiLOWAY,  7., 

concur. 
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SPRAGUB  T.  NORTHERN  PAO.  RT.  CO. 

(Snpreme  Court  of  Montana.    Teb.  21,  1910.) 

1.  Nbolioence  (S  113*)— Contbibutobt  Neo- 
zjokncb— puadikq. 

A  complaint  for  DegliKeot  injury,  vhieh 
shows  that  an  act  of  plaintiff  was  the  proximate 
cause  of  the  injury,  must  set  forth  the  facts 
showing  his  freedom  from  negligence. 

[B^  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {g  1S6-189;  Dec  Dig.  |  113.*] 

2.  BAIUtOADS  (t  SIS')— CaoaSINGS— RXLATITE 
RIOHTB  OF  TBAVELEBS  AltD  TRAINS— CON- 
TBIEUTOBT  NEOLIOBNCE. 

A  traveler  on  a  highway  crossing  a  track 
has  an  equal  right  with  the  railroad  to  use  the 
crossing,  and  an  inference  of  negligence  on  his 
part  does  not  arise  from  the  mere  fact  that  he 
attempted  to  use  it  at  a  time  a  train  ran  into 
him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1121 ;  Dec.  Dig.  |  346.*] 

8.  RaILBOADS  (§  344*)— COLUSIONS— Plead- 
INO&— GOUTBIBUTOBT  NEaLIGEKCE. 

A  complaint,  io  an  action  against  a  rail- 
road company  for  the  killing  of  norses  struck 
by  a  train  at  a  crossing,  which  alleges  a  fail- 
ure to  give  signals  of  the  approach  of  the  train, 
by  reason  whereof  the  drivers  were  unaware  of 
its  approach;  that  in  consequence  thereof  the 
train  struck  the  horses;  that  from  the  point  of 
crossing  for  a  distance  of  a  gtiarter  of  a  mile 
there  were  trees  along  the  track,  and  about  10 
feet  distant  therefrom,  obstructing  the  view  of 
the  track  to  a  traveler  passing  along  the  high- 
way—is good  as  against  the  objection  that  It 
contains  allegations  from  which  the  driver's 
negligence  Is  Inferable;  for,  though  the  com- 
plaint shows  that  when  the  driver  reached  a 
point  10  feet  from  the  track  he  could  see  the 
approaching  train,  be  was  not  then,  as  a  matter 
of  law,  in  a  place  of  safety,  but  tiie  question 
is  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  |  1112;  Dea  Dig.  i  844.*) 

4.  Railboads  (S  313*)— Opbbation  of  Tbairs 

— Signals — Neglioence. 

The  failure  of  a  railroad  to  sound  the  whis- 
tle at  a  point  between  SO  and  80  rods  fnnn  a 
highway  crossing,  and  to  ring  the  bell  from  the 
point  where  the  whistle  was  sounded,  and  until 
the  crosring  was  reached,  as  required  by  Rev. 
Codes,  9  ^80,  is  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  {  1002;  Dec  Dig.  313.*] 

6.  Railboads  (S  830*)— Hiohwat  Gbossings 
— Obuoation  of  Tbavelers. 

The  failure  of  a  railroad  to  give  the  signals 
prescribed  by  Rev.  Codes,  j  42^,  enacted  for 
the  protection  of  travelers  on  highways,  does 
not  excose  the  traveler  from  the  exercise  of  or- 
dinary diligence,  and  one  on  approaching  a  rail- 
road crossing  cannot  rely  on  toe  giving  of  such 
signals,  hut  must  look  or  listen,  and  stop,  if 
necessaiy ;  and,  where  he  foils  to  do  so,  he  is 

Silty  of  negligence,  precluding  a  recovery  for 
iuries  nutaioed  In  a  collision  with  a  train. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1073;  Dec  Dig.  |  SSa*] 

6.  Railboads  (|  327*)— Hiohwat  Cbossinos 

— Obligation  of  TbavelbIbs. 

The  duty  of  a  traveler  to  look  and  listen 
on  approaching  a  railroad  crossing  requires  the 
traveler  to  exercise  care  to  select  a  portion  from 
which  an  effective  observation  can  be  made,  and 
the  mere  fact  of  looking  and  listening  is  not  al- 
ways a  perfonnanca  of  the  duty. 

[Ed.  Note.— For  other  cases,  nee  Railroads, 
Cent.  Dig.  I  1051;  Dee.  Dig.  {  327.*] 


7.  Railboads  (!  S50*>— GotxiBioirB«ON  Hioh- 
wat Cbossinos  —  Gontbibuxobt  Negu- 
OENCS— Question  fob  Jubt. 

Whether  a  driver  approaching  a  railroad 
crossing  exercised  ordinary  care  in  selecting  a 
point  to  stop  and  listen  for  approaching  trams, 
and  whether  in  doing  what  he  did,  from  that 
point  until  a  collision  with  a  train  at  the  cross- 
ing, amounted  to  the  exercise  of  ordinary  care, 
held  under  the  evldmce  for  the  Jory. 

[Ed.  Note.— For  other  cases,  see  Bailroadi^ 
Cent.  Dig.  S  117S;  Dee.  Dig.  I  8Ga*] 

Appeal  from  District  Court,  Gallatin  Ooan- 
ty;  W.  R,  C,  Stewart,  Judge. 

Action  by  Walter  Spragne  against  the 
Northern  Pacific  Railway  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

The  complaint  In  this  action  alleges  that 
on  June  23,  1007,  Lester  Nelson  and  Charles 
Chappel,  the  agents  and  employes  of  tbe 
plaintiff,  were  drlTlng  from  Chestnut  to 
Bozeman  In  a  buggy,  and  leading  two  hore- 
ea  belonging  to  tbe  plaintiff;  that  at  a  point 
near  Gordon  Siding  the  public  road  croeses 
the  track  of  the  railway  company;  that 
from  this  point  of  crossing,  for  a  distance 
of  a  quarter  of  a  mile  in  an  easterly  direc- 
tion, there  were  trees  and  brush  along  the 
railway  track,  and  about  10  feet  distant 
therefrom,  and  of  aach  height  as  to  obstruct 
the  Tiew  of  tbe  track  to  a  traveler  passing 
along  the  public  road.  It  la  then  all^^ 
that,  as  Nelson  and  caiappel  "reached  said 
cros^ng,  the  defendant  careless^  and  negli- 
gently caused  one  of  its  locomotlTes,  vtth  a 
train  of  cars  attached  thereto,  beliig  vest- 
bound  train  No.  8  operated  by  said  defttid- 
ant,  to  ai^roach  said  crossing,  and  then  and 
there  to  pass  rapidly  over  the  track  oS  the 
said  railroad  at  said  poln^  and  n^lgaiOy 
and  carelessly  omitted  Its  duty,  whlla  ap- 
proaching the  said  crossing,  to  ^Te  any  sig- 
nal by  ringing  tbe  bell  or  sonnding  the  steam 
whistle,  -within  a  distance  of  80  rods  from 
said  crossing,  or  at  all,  by  reason  whereof 
the  said  Lester  Nelson  and  the  said  Charles 
Cbappel  were  unaware  of  the  approach  of 
tbe  said  train;  that  in  consequence  thereof 
tbe  locomotlTC  struck  and  instantly  killed 
the  Bald  two  horses  belonging  to  plalntUF, 
which  were  being  led  by  said  Lester  Nelson 
and  Charles  Cbappel,  to  the  damage  of 
plaintiff  In  the  sum  of  $600."  The  complaint 
contains  a  second  cause  of  action,  conched 
in  Bimtlar  terms,  for  damages  to  the  buggy 
and  Injury  to  one  of  the  driving  horses.  It 
Is  alleged  that  the  buggy  and  driving  team 
belonged  to  W.  J.  Fransham,  and  that  be 
assigned  bis  claim  for  damages  to  the  plain- 
tiff before  this  action  was  commenced.  The 
answer  admits  tbe  Injuries,  but  deUes  neg- 
ligence on  the  part  of  tbe  railway  company, 
and  pleads  contributory  negligence  on  the 
part  of  tbe  plaintiff.  Tbe  allegations  of  this 
special  plea  were  put  In  Issue  by  a  reply. 
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At  the  condoslon  of  plalntUTs  erSdence  In 
chief  the  defendant  moved  the  court  tor  a 
directed  verdict,  but  the  motion  was  over- 
roled.  Defendant  then  declined  to  offer  any 
evidence,  the  canae  was  submitted  to  the 
Jury,  a  verdict  returned  in  favor  of  the 
plaintiff,  and  from  the  Judgment  entered 
npon  the  verdict,  and  from  an  order  denying 
it  a  new  trial,  the  railway  company  ap- 
pealed. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  R. 
F.  Gaines,  for  appellant  H.  A.  Bollinger 
and  George  T.  Patten,  (or  respondent 

HOLLOWAY,  J.  (after  stating  the  fects 
aa  above).  It  la  urged  that  the  complaint 
does  not  state  facts  snfflcient  to  comrUtote 
a  cause  of  action,  and  that  the  evidence  Is 
not  sofflcient  to  sustain  the  verdict 

1.  The  attack  upon  the  complaint  proceeds 
npon  the  theory  that  the  pleading  contains 
allegations  from  which  the  plaintiff's  negli- 
gence Is  plainly  Inferable,  and,  since  It  doea 
not  plead  exculpation  from  such  negligence, 
it  is  insnfflclent  under  the  rule  established 
In  this  state  that  if  the  complaint  shows 
that  the  act  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury,  it  must  set  forth 
the  facts  showing  that  be  was  free  from 
negligence,  Kennon  v.  Gilmer,  4  Mont.  433, 
2  Pac  21;  Badovlnac  v.  Northern  Pacific 
Ry.  Co.,  S&  Mont  454,  104  Pac.  54S.  It  Is 
argned  that  the  complaint  discloses  the  pe- 
culiarly dangerous  character  of  the  crossing, 
by  reason  of  the  fact  that  a  view  of  the  rail- 
way track  was  obstructed  from  the  public 
road  until  it  reached  within  10  feet  of  the 
crossing  by  the  trees  and  brusb,  and  tbis 
must  t>e  conceded.  It  Is  also  Insisted  that 
the  complaint  shows  that  when  Nelson  and 
Cbappel  were  10  feet  from  tbe  crossing, 
their  view  of  the  track  was  not  obstructed, 
and  'therefore  It  is  said  their  coming  Into 
collision  with  the  train  on  the  track  must 
be  attributed  to  their  want  of  ordinary 
care;  for,  it  Is  argued,  had  they  stopped  10 
feet  from  the  track,  they  would  have  been 
In  a  place  of  safety,  where  they  coald  have 
seen  the  approaching  train,  and  could  have 
avoided  the  accident  It  Is  a  legitimate  In- 
ference to  be  drawn  from  the  complaint  that, 
for  a  space  of  10  feet,  before  the  track  was 
reached  at  tbe  crossing,  a  view  of  the  track 
from  the  public  road  was  unobstructed;  but 
we  are  not  able  to  agree  with  counsel  for 
appellant  that  the  conclusion  follows  from 
this  fact  that  the  collision  with  the  train 
must  have  resulted  from  the  negligent  act 
of  Nelson  and  Chappel.  They  had  an  equal 
right  with  the  railway  company  to  use  the 
crossing,  and  therefore  there  cannot  be  any 
Inference  of  negligence  on  their  part  from 
tbe  fact  alone  that  they  attempted  to  use  It 
If  it  could  be  said  that  It  appears  from  tbe 
complaint  that  when  Nelson  and  Chappel 
nached  a  poliit  10  feet  from  the  track. 


where  they  could  see  the  approaching  train, 
they  were  in  a  place  of  safety,  then  we 
might  agree  with  couneel  for  appellant  In 
their  conclualon;  but  we  cannot  say,  as  a 
matter  of  law,  that  when  a  man  ta  seated 
In  a  buggy  to  which  is  attached  a  team  of 
horses,  the  horses  proceeding  towards  the 
track,  and  the  man  In  the  buggy  only  10  feet 
from  the  track,  be  Is  in  a  place  of  safety. 
Whether  he  would  be  or  not  is  a  questi(m  of 
fact  for  tbe  determination  of  a  jury;  and 
this,  too,  notwithstanding  tbe  Appellate 
Court  of  Indiana,  In  Baltimore  &  Ohio  S.  W. 
R.  Co.  v.  Abegglen.  41  Ind.  App.  603,  84  N. 
E.  066,  treated  a  like  question  as  one  of 
law.   We  think  the  complaint  Is  sufficient. 

2.  Tbe  evidence  discloses  that  on  the  day 
In  qoestlon  Nelson  and  Cbappel  were  coming 
from  a  point  beyond  Chestnut  to  Bo  ze  in  an. 
driving  Id  a  covered  buggy  drawn  by  a  team 
of  horses,  and  were  leading  the  team  belong- 
ing to  the  plaintiff;  that  It  was  raining;  that 
the  road  was  muddy,  and  the  horses  and  bug- 
gy made  considerable  noise;  that  for  some 
distance  east  of  the  crossing  a  mountain 
stream  ran  between  the  public  road  and  the 
railway  track,  and  the  waters  rushing  down 
this  stream  likewise  made  considerable  noise; 
that  tbe  trees  and  brush  along  this  stream  ob* 
structed  a  view  of  the  track  from  the  public 
road  for  a  quarter  of  a  mile  or  more  east 
from  the  crossing;  that  when  these  men  ap- 
proached the  crossing  to  a  point  within  a  dis- 
tance of  from  10  to  20  feet  of  the  track,  their 
view  of  the  track  was  then  unobstructed;  that 
they  were  expecting  a  train  along  at  about 
that  time;  that  the  horses  they  were  driving 
were  gentle,  and  the  men  experienced  In  the 
handling  of  horses;  that  at  a  point  from  100 
to  300  feet  brfore  reaching  the  crossing,  they 
stopped  and  listened  for  any  approaching 
trains  (they  could  not  see  the  track  on  ac- 
count of  the  trees  and  bmsh),  and,  not  hear- 
ing any,  they  continued  on.  When  from  10 
to  20  feet  from  the  track,  and  when  they  first 
reached  a  point  where  a  view  of  the  track 
was  unobstructed,  they  saw  tbe  train  ap- 
proaching from  the  east  coming  downgrade, 
running  very  fast  apparently  coasting  and 
making  little  noise,  and  distant  from  the 
crossli^  from  50  to  75  yards.  Cbappel,  who 
was  driving,  immediately  turned  the  driving 
team  to  the  right  apparently  in  an  effort  to 
^et  away  from  the  track,  but  the  hind  wheels 
of  the  buggy  and  the  led  horses  were  struck 
by  the  train,  the  horses  killed,  and  the  buggy 
wheels  Injured.  In  turning  the  driving  team 
away  from  the  track,  one  of  the  horses  was 
forced  Into  a  barb  wire  fence,  and  was  injur- 
ed. There  is  some  evidence  tending  to  show 
that  from  the  point  where  the  men  stopped, 
to  the  point  where  they  first  saw  the  train, 
they  were  vigilant  In  listening  for  trains, 
and  that  the  steam  whistle  on  the  locomo- 
tive drawing  the  train  was  not  sounded,  nor 
was  the  bell  rang  at  any  point  wlthbi  80  rods 
before  the  crossing  was  reached.  By  showing 
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a  ftdlnre  on  the  part  of  Uie  rallwar  cunpaiqr 
to  hare  tbe  whistle  sounded  at  a  point  be- 
tween 60  and  80  rods  from  tbe  crossing,  and 
the  Mil  nmg  from  the  point  where  the  whis- 
tle was  sounded  nntn  the  crossing  was  reach- 
ed, tbe  plaintiff  established  the  negligence  on 
the  part  of  the  defendant  ctnnpany.  Sectkrn 
4288,  Rer.  Codes;  Hunter  t.  Montana  Central 
By.  Co.,  22  Mont  525,  57  Pac.  140. 

Bnt  It  Is  earnestly  urged  upon  m  that  the 
erldence  shows  contributory  negligence  on 
tbe  part  of  Nelson  and  Cbappel,  and  many 
cases  are  cited  which  bare  to  do  with  railroad 
crossing  accidents.  There  is  little,  If  any, 
disagreement  as  to  the  propw  rules  of  law 
applicable  In  such  cases,  and  It  will  not  be 
necessary  to  review  the  decisions  from  other 
Jarlsdlctlons;  for,  In  harmony  with  the  great 
weight  of  authority,  this  coort.  In  Hnnter  t. 
Montana  Central  Ry.  Co.,  above.  In  consider- 
ing section  908  of  the  Civil  Code  of  1895  (sec- 
tion 4289,  above),  which  required  tbe  whistle 
to  be  sounded  and  the  bell  to  be  rung,  said: 
"These  requirements  are  for  the  benefit  of 
the  public,  and  persons  traveling  upon  the 
public  highways  have  a  right  to  expect  a  com- 
pUance  on  the  part  of  the  railroad  company. 
But  failure  of  obedience  on  the  part  of  the 
railroad  company  to  the  requirements  of  tbe 
statute  does  not  excuse  tbe  citizen  from  the 
use  of  at  least  ordinary  diligence  and  pru- 
dence; BO  that  If  one,  upon  approaching  a 
railroad  crossing.  Intending  to  pass  over  it, 
falls  to  make  a  vigilant  use  of  bis  senses — 
that  Is,  to  look  or  listen,  and  to  stop  for  this 
purpose.  If  necessary,  to  learn  If  there  is 
danger— and  by  reason  of  this  failure  to  exer- 
cise this  precaution  he  is  injured,  then  he 
contributes  directly  to  such  injury,  and  can- 
not be  beard  to  say  that  tbe  railroad  company 
did  bim  the  Injury,  and  should  compensate 
him  for  Its  wrong.  The  Injury  In  such  case 
is  attributable  to  the  reckleraness  and  want 
of  care  In  tbe  person  himself."  Though  di- 
rectly implied  In  tbe  language  above,  the  fol- 
lowing may  be  added:  "Tbe  duty  to  look  and 
listen  requires  the  traveler  to  exercise  care 
to  select  a  position  from  which  an  effective 
observation  can  be  made.  Tbe  mere  fact  of 
looking  and  listening  Is  not  always  a  per- 
formance of  the  duty  Incumbent  upon  tbe 
traveler,  for  be  must  also  exercise  care  to 
make  the  act  of  looking  and  listening  rea- 
sonably effective."  Elliott  on  Railroads  (2d 
Ed.)  i  1166. 

These  two  declarations  fairly  cover  the 
range  of  decisions  cited  by  counsel  for  appel- 
lant. When  the  evidence  In  this  case  is  test- 
ed by  these  rules,  we  think  it  cannot  be  said, 
as  a  matter  of  law,  as  was  done  in  tbe  Hnnt- 
er Case,  that  the  plaintiff's  own  negligence 
contributed  to  tbe  Injury  which  he  sustained. 
Tbe  facts  disclosed  in  tbe  Hunter  Case  show 
such  wanton  negligence  on  tbe  part  of  Hunter 
and  his  associates,  which  directly  contributed 
to  Hunter's  Injury,  that  any  decision  of  tbe 


case  otbOT  than  the  one  rendered  would  have 
done  Tiolmce  to  one's  Benae  of  Jiutlee  and 
tbe  most  elementary  mles  of  the  law  of  nec- 
llgence,  while  in  this  Instance  the  evldenoe 
shows ,  that  Nelson  and  Chappel  were  appre- 
hensive of  danger;  that  they  stopped  at  a 
pohit  from  100  to  800  feet  before  readying 
the  crossing  and  listoted  for  approachli^ 
trains;  that  they  were  vlgtlabt  In  llstenlnff 
from  tiiat  point  until  they  reached  a  idaoe 
where  the  track  could  be  seoi;  and  that  as 
soon  as  the  approaching  train  was,  or  could 
have  been,  observed,  they  made  efforts  to  ex- 
tricate themselves  from  their  apparently  per- 
ilous situation.  Whether,  In  selecting  the 
point  which  they  did  e^ect  to  stop  and  listen 
for  approaching  trains.  Nelson  apd  Chappel 
exercised  ordinary  care  to  make  their  listen- 
ing effective,  and  whether  in  doing  what  tiiey 
did,  from  that  point  until  tbe  Injury  occurred, 
they  exercised  such  care  and  prudence  as  rea- 
sonable men  under  like  circumstance  would 
have  exercised,  were  questions  of  fact  for 
the  Jury  to  determine,  and  with  tbe  verdict 
tbereon  we  are  not  disposed  to  Interfere. 

Tbe  Judgment  and  order  are  affirmed. 

Affirmed. 

BBANTLT,  C  J.,  and  SMITH,  J.,  concur. 


VOELKBB  T.  GOLDEN  CURBT  GONSOL. 

MINING  CO.  et  al. 
(Snpreme  Coart  of  Montana.    Feb.  21,  1910.) 
Apfbai.  and  Erbob  (8  957*)— Review— DiB- 

CBETION  or  COUBT — SSTTXITQ  ASIDE  DBFAULT 

J.UDGMENT. 

Unless  the  district  court  abused  tbe  dis- 
cretion given  It  by  Rev.  Codes,  {  ^89,  in  set- 
ting aside  a  defttult  Judgment  entered  through 
mistake  of  counsel  as  to  the  date  of  filing  an 
amenided  pleading,  Its  action  will  not  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3823 ;  Dec.  Dig.  \  9S7.»] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  j;  B.  Polndexter,  Judge. 

Action  by  Christopher  Voelker  against  tb9 
Golden  Curry  Consolidated  Mining  Company 
and  another.  From  an  order  setting  aside  a 
default  Judgment  d^ndants  appeal.  Af- 
firmed. - 

Chas.  J.  Qeler  and  Lincoln  Working,  for 
appellants.  H.  S.  Hepner,  for  respondent. 

BRANTLY,  C.  J.  Appeal  from  an  order 
setting  aside  a  Judgment  ^tered  upon  the  de- 
fault of  plaintiff  in  falling  to  file  an  amend- 
ed complaint  within  tbe  time  allowed  tbetB- 
for  after  defendants'  demurrer  to  the  original 
complaint  had  been  sustained. 

As  has  been  often  said  by  this  court,  an 
application  to  set  aside  a  default  Is  addreased 
to  the  discretion  of  the  district  court,  and  Its 
action  thereon  will  not  be  revised  by  this 
court  unless  it  Is  manifest  that  its  dlscretioa 
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hma  been  abosed.  We  hare  examined  the 
■towliig  In  nqiiiort  of  the  motion,  snd  inniiot 
wm7  that  the  dletrlct  court  abused  the'dUwre- 
tlcm  lodged  In  It  bj  tlie  etatnte.  Her.  Godei, 
I  6089.  The  detenlt  wu  entered  tbroogb 
a  mistake  of  counsel  as  to  the  date  when 
the  amended  ideadlng  was  to  be  filed.  HU 
affldaTlt  filed  in  sappwt  of  the  motion  Justl- 
tm  the  condnslon  that  his  mlatmke  waa  «• 
eusabla  BfianUe  t.  Largey.  17  Mont  479,  48 
Fae  838;  Fengtily  t.  Foelor*  89  Uont  26, 
lOl  Pae  147. 

The  order  Is  affirmed. 

AlBrmed.  , 
I 

SMITH  and  HOLLOWAT.  JJ.»  ctmcnr. 


LOGAN  T.  BILLINGS  A  N.  B.  CO.  et  aL 
<8Dpreme  Conrt  of  Mmtana.    Feb.  21,  1910.) 

1.  Loos  AND  LOOGINO  (t  S3*)  — ACTIOM  TO 

FOBECLOBB  LiBN— WAIVKB  09-  LlEN  RB- 

Uar  AWABDED. 

In  an  action  to  foreclose  a  lien  on  Inmber 
for  serrices  in  Bawing  it,  under  Rev.  Codes,  I 
5829,  declaring  that  eudi  liens  ma;  be  enforced 
hy  civil  action  under  the  lave  regolating  proce- 
dure In  civil  actions,  but  imposing  no  limitation 
on  the  power  of  the  court  to  grant  any  relief 
warranted  by  the  facta  stated  in  tbe  complaint, 
although  the  plaintiff  waived  his  lien  or  failed 
to  establish  It  by  evidence,  where  the  complaint 
alleged  all  tbe  facts  necessary  to  recover  a  pei^ 
sonal  jadgment  for  the  amount  claimed,  plaintiff 
was  widued  to  do  so. 

[Ed.  Note^For  other  cases,  see  Lon  and  Log- 
sing.  Gent  Dig.  I  100;  I>e&  Dig.  |%.*] 

2.  JUDOHBNT  (I  2S7*)— AOAIHBT  PABT  OF  Dx- 

RNDANTS— -ENFOBCEICENT  OF  liOOQZNO  LlER. 

Under  Rev.  Codes,  SI  6711,  6712,  providlni; 
that  Judgment  may  be  given  against  one  or  more 
of  the  several  defendants,  and  that  the  oonrt 
may,  when  justice  requires,  determine  the  nlti- 
mate  rights  of  the  parties,  and  in  an  action 
against  several  defenaants  may  render  judgment 
against  one  or  more  of  them,  leaving  the  action 
to  prooeed  against  the  others,  whenever  a  sev- 
eral Jadgment  Is  proper.  Judgment  may  be  ren- 
dered against  one  of  the  several  defendants  In 
a  suit  to  foreclose  a  lien  on  lumber,  though  the 
evidence  shows  that  tbe  others  were  not  liable. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  41S;  Dec  Dic!T237.*] 

8.  GonTBACTB  (T  846*)— Aonoira— FUEADizto 

AND  PBOOF^'*VAB1ANCE." 

The  fact  that  a  complaint  In  a  salt  on  a 
contract  alleges  a  Joint  contract  with  all  the 
defendants  and  tbe  evidence  discloses  a  sepa- 
rate contract  with  one  of  them  is  not  a  variance 
amounting  to  a  fallnre  of  proof  withhi  the 
meaning  of  Rev.  Codes,  i  0687,  defining  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1744,  1746;  Dec.  Dig.  S  846.* 

For  other  definitions,  see  Words  and  Pb rases. 
TO).  S,  p.  7283.] 

Appeal  from  District  Court  Fergus  Coun- 
ty; E.  K.  Cbeadle^  Jndse, 

Action  fay  A.  O.  Logan  against  the  BUllngs 
St  North  ran  Raflroad  Company  and  others. 
From  a  Judgment  for  plafntUt  against  defend- 
ant Gnthrle  A  Oompanr  alon^  It  aiqwals. 
Affirmed. 


Veaier  A  Veaxejr  and  K  Lw  Bishop,  for 
app^ant  BIa<±zord  ft  Blackford,  f^  re* 
spondent 

BRANTLT.  O.  J.  The  oaiiq>Ialnt  hei^  al- 
leges two  canaea  ot  acti<m^ — ^the  first- to  fore- 
close a  lien  upon  certain  lumber,  alleged  to 
belong  to  the  defendants,  for  the  stui  of  fl,- 
128,  claimed  to  be  due  plalatifC  f<»r  the  saw- 
ing of  said  lumber  under  a  ctmtract  with  de- 
fendants ;  the  second  to  recover  the  sum  of 
|ie8t  the  valm  of  lumbw  wcAA  to  defendants. 
The  answer  denies  generally  all  the  auc- 
tions contained  in  both  causes  at  action,  and 
then  pleada  certain  afflrmatlve  matters  In 
aTfrfdanoe^  upon  which  there  la  Issue  by  re- 
ply. At  the  opening  of  the  trial,  Qie  defaid- 
ants  objected  to  the  Introduction  of  any  evl- 
deoos  In  sui^mt  of  the  first  cause  of  action. 
<m  the  ground  that  It  does  not  state  facts  snf 
fldent  to  warrant  the  r^ef  demanded.  Coun- 
Ki  for  plaintiff  having  stated  that  they 
would  abandtm  i^alntlfTs  claim  of  Hen  and 
proceed  against  the  defendants  for  a  perstmal 
judgment  for  the  amount  dalmed  to  be  due 
under  the  cmtract  the  objection  was  over- 
ruled. The  evidence  disclosed  that  the  con- 
tract for  sawing  the  lumber  In  question  bad 
been  made  by  the  plaintiff  with  the  defend- 
ants A.  Guthrie  ft  Co.,  and  not  wlQi  aU  the 
defendants  as  all^d  in  the  first  cause  of  ac- 
tion. There  was  not  sufficient  erideoce  tend- 
ing to  show  a  sale  of  lumber  to  any  of 
the  defendants  to  warrant  submlsBlon  to  the 
Jury  of  any  of  the  Issues  In  comiectlon  wltii 
tbe  second  cause  of  action.  The  court  there- 
fore, upon  request  of  d^endants  for  direct- 
ed verdict  as  to  all  of  Oiem,  Instructed  the 
Jury  to  find  for  the  defendanto  other  than  A. 
Guthrie  &  Ca  upon  the  first  cause  at  acUon, 
and  as  to  ell  of  the  defendants  upon  the  sec- 
ond,  but  1^  It  to  the  Jury  to  ascertain  what 
If  any,  sum  was  due  plaintiff  under  the  ctm- 
tract wltii  A.  Gutiirle  ft  Co.  Tbe  Jrar  re- 
turned a  verdict  for  tbe  whole  amount  claim- 
ed, and  Judfl^ent  was  entered  for  this 
amount  with  interest  from  the  date  of  the 
CfHDpletlon,  of  the  contract  The  defaidanta 
A.  Guthrie  ft  Co.  ban  appealed  from  the 
Judgment  Two  questions  are  submitted  for 
decision:  <1)  In  an  action  brought  to  fore- 
close a  lien  nndiar  section  5829  of  the  Revised 
Codes  may  the  plaintiff  have  personal  Judg- 
ment against  the  defoidant  for  the  amount 
shown  to  be  due,  though  he  falla  to  establish 
bis  Hen?  (2)  Thou^  his  comidalnt  alleges  a 
common  or  Joint  liability  of  aerrenl  defend- 
ants, may  he  have  Judgmoit  agahistany  num- 
ber less  than  all  of  than  against  whom  a  lia- 
bility Is  shown? 

1.  Notwithstanding  the  waiver  Iqr  plaintiff 
ct  his  right  to  a  lien,  the  complaint  all^s 
all  the  facts  necessary  to  recover  for  serv- 
ices performed  In  sawing  the  lumber  under 
an  fflcpress  contact  We  are  therefore  of 
the  opinion  that  the  court  ptapmlj  overruled 
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the  objection  of  def^idants,  and  treated  the 
case  aa  an  action  npon  the  contract  In  Ray- 
mond r.  BIan<^B8,  36  Mont  449,  93  Fac. 
648.  19  I/.  R.  A.  (N.  B.)  976,  It  Is  said:  "The 
form  In  which  an  action  is  brought  Is  of  no 
consequence;  nor  does  It  matter  that  the 
complaint  contains  allegations  not  appn^rl- 
ate  to  the  purpose  soaght  to  be  attained.  In 
determining  the  issue  of  law  presented  by  a 
general  demurrer  to  the  complaint  or  by  any 
other  appropriate  metiiod  of  raising  the  ques- 
tion— as  here,  by  an  objection  to  the  admis- 
sion of  evidence  at  the  trial,  on  the  ground 
that  the  facta  stated  do  not  warrant  any  re- 
lief— ^matters  of  form  will  be  disregarded,  as 
well  as  allegations  that  are  irrelevant  or  re- 
dundant ;  and  If,  upon  any  view,  the  plaintiff 
is  entitled  to  relief,  the  pleading  will  be  sus- 
tained." In  the  case  of  Donovan  v.  McDevitt, 
36  Mont  01.  92  Pac.  49,  there  Is  a  discussion 
of  the  reason  of  the  rule,  with  a  citation  of 
the  decided  cases.  It  is  put  upon  the  ground 
that  while  the  conrts  of  this  state  recognize 
the  principles  applicable  to  the  different  ac- 
tions, particular  forms  of  which  are  requir- 
ed in  common-law  Jurisdictions,  they  do  not 
recognize  these  distinct  forms,  since  the  stat- 
nte  has  abolished  them.  Code  Civ.  Proc. 
180.'.  1  460  (Rev.  Codes,  S  6425).  The  rule  as 
stated  In  the  forgoing  cases  was  recognized 
and  applied  in  the  following:  Goodrich  Lum- 
ber Co.  T.  Davie,  18  Mont  76,  32  Pac.  282; 
AldrJtt  v.  Panton,  17  Mont  187,  42  Pac.  767 ; 
Western  Plumbing  Co.  v.  Fried,  83  Mont  7, 
61  Pac.  394,  114  Am.  St  Rep.  799;  Glass  v. 
Basin  &  Bay  State  Mln.  Co.,  31  Mont  21, 
77  Pac.  S02.  Section  IiS29.  supra,  declares 
that  Bucih  liens  shall  be  enforced  by  a  civil 
action  in  the  district  court  of  the  county 
wherein  the  Hen  was  filed,  and  be  governed 
by  the  laws  regulating  the  proceedings  in 
civil  actions  touching  the  mode  and  manner 
of  trial,  etc.  We  find  no  provision  In  the 
chapter  of  which  this  section  Is  a  part  Indi- 
cating a  purpose  on  the  part  of  the  Legisla- 
ture to  Impose  a  limitation  npon  the  poww 
of  the  court  to  grant  any  relief  warranted  by 
the  facts  stated  In  the  complaint  though  the 
plaintiet  may  waive  bis  Hen  or  fail  to  estab- 
lish it  by  his  evidence. 

2.  It  is  argued  by  counsel  for  the  defend- 
ants that  since  the  complaint  alleges  a  Joint 
contract  with  all  of  the  defendants,  and  the 
evidence  discloses  a  separate  contract  with 
A.  Guthrie  &  Co.  only,  there  Is  such  a  vari- 
ance between  the  evidence  and  the  cause  of 
action  allied,  that  it  amounts  to  a  failure 
of  proof,  within  the  meaning  of  section  6587, 
Rev.  Codes,  and  hence  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  all  of  the 
defendants,  as  requested  at  the  close  of  the 
eWdence.  The  Revised  Codes  provide:  "Judg- 
ment may  be  given  for  or  against  one  or  more 
of  several  plalnttCts,  and  for  or  against  one 
or  more  of  several  defendants;  and  It  may, 
when  the  Justice  of  the  case  requires  It,  de- 


termine the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves."  Section 
6711.  "In  an  action  against  several  defend- 
ants, the  court  may.  In  its  discretion,  render 
Judgment  against  one  or  more  of  them,  leav- 
ing the  action  to  proceed  against  the  ottiers, 
whenever  a  several  Judgmmt  is  proper." 
Section  6712.  The  rule  inv<Aed  by  the  de- 
fendants was  the  rule  at  common  law;  but 
early  In  its  history  the  Supreme  Court  of  the 
territory  of  Montana  held  that  this  rule  was 
inapplicable  under  statutory  provisions  simi- 
lar to  those  quoted  above.  Rev.  St  1879,  fi 
231,  232.  The  case  of  Conklln  v.  Fox,  3  Mont 
203,  was  in  form  an  action  against  a  copart- 
nership. The  court  held  that  Judgment  was 
proper  against  one  of  the  defendants  who  was 
shown  to  be  liable,  notwithstanding  it  ap- 
peared that  others  had  been  made  defendants 
who  were  not  liable.  It  quotes  with  approval 
from  Mcintosh  v.  £:nsign,  28  N.  T.  169,  as 
follows:  "A  plaintiff  is  not  now  to  be  non* 
suited  because  he  has  brought  too  many  par- 
ties into  court  If  he  could  recover  against 
any  of  the  defendants  upon  the  facts  proved, 
had  he  sued  them  alone,  the  recovery  against 
them  is  proper,  although  he  may  have  Joined 
others  with  them  in  the  action  against  whom 
no  HablH^  is  shown."  So  this  court  in  Knatx 
V.  Wise,  16  Mont.  555,  41  Pac  710,  held  that 
under  the  provisions,  supra,  Judgment  against 
one  of  two  defendants  was  proper,  though  the 
evidence  showed  that  the  other  waa  not  lia- 
ble. This  is  the  rule  wherever  the  provisions 
of  the  statute  quoted  above  have  been  adop^ 
ed.    Pomeroy's  R^hts  ft  Remedies,  |  290. 

The  Judgmmt  is  affirmed. 

Affirmed. 

SMITH  and  HOLLOW  AY,  JJ.,  concur. 


FLAHERTY  T.  BUTTE  ELECTRIC  BT.  Ca 
et  aL 

(Supreme  Court  of  Montana.   Jan.  21,  I&IO.) 

1.  iNFAnra  (J  77*)— AcnoNs— GuABDiAir  ad 

Litem. 

Under  Rev.  Codes,  §{  3.'309,  6481,  authoris- 
ing a  minor  to  enforce  his  rights  by  civil  action 
conducted  by  a  guardian,  and  providing  that 
an  infaat  must  appear  by  bis  general  guardian 
or  by  a  guardian  ad  litem,  and  that  a  guardian 
ad  litem  may  be  appointed  in  any  case  when  it 
is  deemed  expedient  by  the  court  In  which  the 
action  is  prosecuted,  though  the  infant  has  a 
general  guardian,  an  infant  may  sue  by  a  guard- 
ian ad  litem,  notwithstanding  section  6483,  au- 
thorizing the  guardian  to  sue  (or  hia  ward.  etc. 

[Ed.  Note.— For  other  casea,  see  Infants,  Cent 
Dig.  !  192 :  Dec.  Dig.  S  77.*] 

2.  NeQUOBNCE  (9  95*)— lUPUTSn  NEOLIOEIfCK 

— Pakbht  and  Chilu. 

Under  Rev.  Codes,  I  3590,  providing  that 
a  minor  cannot  give  a  delegation  of  power,  and 
independent  thereof,  the  negligence  ol  the  moth- 
er of  a  child  non  sui  Juris  is  not  impntable  to 
the  child,  who  may,  under  aectioa  9309,  enforce 
his  rights  by  civil  action. 

[Ed.  Note— For  other  cases,  see  Negligence 
Cent.  Dig.  SS  151-156;  Dec  Dig.  |  flS.*) 
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&  NKouoKHca  0  1*)  —  What  u  "Neou- 

aENCB." 

"Nerligeoce"  Is  the  failore  to  do  what  a 
reaaonable  and  prudent  person  would  ordinarilr 
bare  done  under  the  clrcamstaocea  of  the  situa- 
tion, or  doing  what  such  a  person,  under  the 
existing  circumstances,  would  net  hare  done. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  1 1;  Dea  Dig.  1 1* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5,  pp.  474a-4763;  Toi.  8,  pp.  7729-7731.] 

4.  Neolioeuce  (|  Pliadimg^Effect. 

In  negiigence  cases  other  than  those  aris- 
ing  between  carrier  and  passenger,  plaintiff, 
who  in  his  complaint  sets  forth  general  allega- 
tions of  tiegligence,  followed  with  a  statement 
«f  specific  acts  of  negligence,  Is  confined  in  his 
proof  to  the  acta  apedficallr  pleaded. 

[Ed.  Note.— For  other  cases,  see  N^ligence, 
Cent  Dig.  li  200-216;  Dec  Dig.  S  118.*f 

5.  STBETT  BaIUOADS  (fi  111*)— OOLUSIONB— 
IS8VEB,  PBOOF,  and  VABIANCE. 

The  variance  between  the  complaint,  in  an 
action*  for  injuries  to  a  child  stmcE  by  a  street 
car,  which  Sieges  negligence  in  the  operation 
of  the  car  and  that  had  the  operator  shut  off 
the  current  or  applied  the  brakes  the  injuries 
would  not  have  been  inflicted,  and  the  proof  of 
a  negligent  failure  to  keep  a  proper  lookout, 
amounts  to  a  failure  of  proof,  since  the  com- 
plaint narrowed  the  issues  to  the  single  act  of 
negligence  in  failing  to  turn  off' the  current  or 
apply  the  brakes, 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
nadSj  CenL  Dig.  H  225,  226;   Dec  Dig.  S 

Appeal  from  District  Court,  SIItw  Bov 
County;  Jrasmlah  J.  I^ncb,  Judge. 

Action  by  Wilfred  H.  Flaherty,  by  Laura 
8.  Flaherty,  his  guardian  ad  litem,  against 
tfae  Bntte  Electric  Railway.  Company  and 
another.  From  a  Judgment  for  plaintiff  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal.   Reversed  and  remanded. 

W.  M.  Bickford  and  George  F.  Shelton,  for 
appellants.  M.  F.  Canning  and  J.  E.  Healey, 
for  respondent 

HOLLOWAT,  J.  This  Is  an  action  for 
damages  for  personal  injuries,  prosecuted  by 
tbe  plalntlfr,  a  minor  dilld,  hy  lils  guardian 
ad  litem.  From  a  judgment  entered  in  favor 
of  tbe  plaintiff,  and  from  an  order  denying 
them  a  new  trial,  tbe  defendants  appeal. 
There  are  many  spedflcatlons  of  error;  but, 
In  vie«r  of  tfae  conclusion  we  faave  reached, 
only  a  few  of  them  require  consideration. 

1.  It  is  urged  tbat  tbe  plaintiff  cannot  sue 
by  his  guardian  ad  litem,  but  must  proceed 
nnder  section  648S,  Rev.  Codes.  Wltfa  this 
we  do  not  agree.  Section  8599  of  the  Revised 
Codes  provides:  '*A  minor  may  enforce  his 
rl^ta  dvll  action,  or  other  legal  proceed- 
ings. In  the  same  manner  as  a  person  of  full 
age,  except  that  a  guardian  must  conduct  the 
same.**  Section  MSL  of  the  same  Code  also 
provides:  "When  an  Infant  •  •  •  Is  a 
party,  be  must  aiq>ear  either  by  bis  general 
guardian  or  by  a  guardian  ad  litem  appoint- 
ed by  the  court  In  which  the  action  is  pending 
tn  each  case.  A  guardian  ad  litem  may  be 


appointed  In  any  cam,  whoi  tt  is  deemed  by 
the  court  In  which  the  action  or  proceeding  is 
prosecuted,  or  a  judge  thereof,  eipedlent 
to  represent  tbe  infant,  *  *  *  in  the  ac- 
tion or  proceeding,  notwithstanding  he  may 
have  a  general  guardian  and  may  have  ap- 
peared by  him." 

If  the  provisions  of  sectltm  6485  are  ex.- 
elusive,  as  contoided  for  by  appellants,  then 
the  last  pcartlon  of  section  6481  Is  meanlt^- 
less.  Even  assuming  that  a  minor  plslntlff 
may  proceed  nnder  section  6485,  It  Is  still 
wfthln  the  I%al  discretion  of  the  trial  court 
to  appoint  a  guardian  ad  litem  under  section 
6481.  Section  6485  Is  Identical  In  meaning 
with  section  876  of  the  California  Code  of 
C^vil  Procedure  and  section  0  of  the  Washing- 
ton Code  of  1881,  and  tbe  construction  given 
by  tbe  courts  of  California  and  Washington 
meets  with  our  approval.  Durkee  v.  Central 
Pac.  R.  R.  Co..  56  Cal.  888,  38  Am.  Rep.  59: 
Hedrlck  v.  Ilwaco  R,  &  N.  Co.,  4  Wash.  400, 
30  Pac.  714.  While  authorities  may  be  found 
supporting  appellants'  contention,  we  think 
the  decision  we  have  reached  is  the  only  one 
which  can  be  made  and  maintain  the  har- 
mony of  our  Code  provisions. 

2.  The  trial  court  was  requested  by  defend- 
ants to  Instruct  the  Jury  ttiat  tbe  negligence 
of  tbe  child's  mother.  If  shown,  should  be 
imputed  to  the  child,  and,  if  such  negligence 
contributed  to  the  Injury,  It  would  bar  recov- 
ery by  the  child.  This  charge  the  trial  court 
refused  to  give,  but,  on  the  contrary,  gave  an 
instruction  that  the  negligence  of  the  mother. 
If  any,  could  not  be  Imputed  to  the  child. 
At  the  time  of  tbe  Injury  the  plaintiff  was 
less  than  three  years  of  age. 

In  1839  the  Supreme  Court  of  New  York, 
in  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273,  announced  the  doctrine  of  vicarious 
or  Imputable  negligence,  and  the  rule  has 
been  followed  by  the  courts  of  New  York  and 
some  other  states.  The  doctrine  Is  founded , 
upon  the  assumption  that,  since  the  child  Is 
non  sul  juris,  tfae  parent  Is  keeper  of,  and 
agent  for,  tbe  child,  and  tfaertfore  the  act 
of  negligence  of  the  parent  Is  deemed  the 
act  of  the  cfalld,  and  the  maxim  "Qnl  fadt 
per  altum,  fadt  per  se,"  Is  applied.  We  do 
not  know  of  any  other  reason  which  has  been 
advanced  in  support  of  the  dodrlne,  and  in 
view  of  our  Code  (section  3590),  If  for  no 
other  reason,  the  dodrlne  cannot  apply  here. 
Agency  huplies  the  power  to  delate  author- 
ity, wblle  tbe  sedlon  last  referred  to  pro- 
vides: "A  minor  cannot  give  a  delegation  of 
power."  But,  aside  from  tbis  section,  we 
tfalnk  tfae  dodrlne  erroneous.  Section  SS99, 
above,  gives  to  tfae  minor  tfae  same  autfaorlty 
to  enforce  hla  rl^ts  br  civil  action  as  an 
adult,  and  to  defeat  his  right  by  the  ad  of 
another  for  which  he  Is  not  In  ai^  sense  re- 
sponsIUe  appears  to  us  to  be  tantamount  to 
a  denial  of  his  right  altogdfaw. 
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In  29  Gyc  S53,  it  Is  aald:  ''According  to 
the  ereat  weigfat  of  antliorlty.  In  an  action 
bioogtat  for  tha  ben^t  of  a  cblld  wbo  has 
sustained  Injarica  tbrongb  tbe  nesllgeDce  of 
auoth«,  ne^tgHKO  on  tbe  part  of  the  par- 
otts  <v  tboee  standing  In  loco  parentis  will 
not  be  Impated  to  the  dUId  nor  bar  a  recor- 
ctT  by  blm.  The  roTe  announced  In  Hart* 
field  T.  R<^r  baa  received  aerere  condemna- 
tlon  In  many  at  the  courts  repudiating  It  aa 
authority,  and  la  very  generally  r^rded  as 
unsound  by  text-writers."  In  7  Am.  ft  Eng. 
Ency.  of  Law  (2d  Ed.)  450,  after  referring  to 
the  courts  which  sustain  the  doctrine  of  the 
Hartfleld  Caae,  It  Is  aald:  "But  in  other  Ju- 
rladletiona  it  la  held  that  ttie  negligence  of 
the  parent,  guardian,  or  custodian  is  not  Im- 
putable to  the  child,  because  It  la  In  no  way 
responsible  for  the  danger,  had  no  volition  In 
establlahlttg  the  relation  of  inivlty  with  tbe 
person  whose  n^Ugence  It  Is  soos^t  to  Im- 
pute to  it,  and  Bhonld  not  be  charged  with  the 
fault  of  sucta  person  tn  allowing  It  to  be  ex- 
posed to  danger  which  It  had  not  the  capacity 
either  to  know  or  to  avoid."  And  In  4  Cur- 
rent Law,  778,  the  same  thing  la  said,  as 
follows:  "By  weight  of  modem  authorl^, 
n^llgence  of  a  parent  m  custodian  not  im- 
putable to  a  diild  non  sul  Juris,  so  aa  to  bar 
an  action  for  or  on  its  belialf.'*  6  Current 
Law,  766;  8.  Current  Law,  llOS. 

Tlie  strictures  upon  the  doctrine  announced 
in  the  Hartfleld  Case  have  been  aevere.  In  1 
Thompson  on  Ne^lgence,  i  294,  it  la  said: 
"As  else^ere  seoi,  the  doctrine  of  Imputed 
nen^Mience  with  reference  to  adulta  la  general- 
ly r^udlated,  both  in  tbla  country  and  in 
England.  That  It  should  be  adhered  to  ia  any 
enllgbt«ied  Jurisdiction  with  reqnct  to  chll- 
dren  Is  a  reiffoach  to  the  Judgea  who  uphold 
it  An  adult  person,  when  he  commits  his 
person  to  the  custody  of  anothK*,  does  so  at 
least  v<Auntarily.  An  Infant  does  not  select 
Us  cnstmllan:  it  is  selected  for  him  by  the 
laws  of  nature,  or  by  circumatancea  beyond 
his  control.  Certainly  there  is  no  reaami  why 
the  ordinary  principle  that,  where  one  la  In- 
jured by  the  concurrliw  negligence  of  two 
persons,  h@  has  an  action  against  either  or 
both,  should  not  apply  in  the  caae  of  an  in- 
Jury  to  a  child,  unless  tbe  imputation  Is  to 
be  put  upon  tbe  law  of  denying  to  feeble 
and  taelplesa  Infancy  the  same  measure  of  pro- 
tection which  it  accords  to  adults.  Such  a 
conception  Is  cruel,  heartless,  and  wicked.  It 
can  only  hold  In  Jurisdictions  where  propw^ 
is  placed  above  humanity." 

In  reflislng  the  d^endant^  requested  In- 
struction, and  in  giving  the  charge  which  it 
did,  we  think  the  trial  court  wna  correct 

3.  It  is  contended  that  thore  is  such  a  vari- 
ance between  plaintiff's  pleadings  and  proof 
aa  amounts  to  a  failure  of  proof.  It  is  ad- 
mitted in  the  pleadings  that  the  street  rail- 
way company  Is  a  corporation,  and  that  Le 
Bage  was  at  the  time  of  plaintifl*a  injury  the 
employe  of  the  railway  company  In  charge  of 
Its  car  as  motorman.  It  Is  also  admitted  ttiat 


Park  street,  upon  wbUSi  the  acddoit  occur- 
red, was  then  a  much  used  public  thorough- 
fare. The  complaint  charges  negligence  In 
the  following  language:  "That  at  a  point  be- 
tween said  Columbia  and  Crystal  streets  said 
car  was  so  operated  as  aforesaid,  and  driven 
as  aforesaid  by  the  defendant  Le  Sage,  in 
such  a  earless,  negllg^t,  and  unskillful 
manner,  that  It  collided  with  and  ran  over 
the  plaintiff  herein,  causing  blm  such  1ft- 
Juries  aa  to  necessitate  the  amputation  of 
his  right  leg;  that  at  said  time,  and  under 
such  circumstances,  the  d^endant  Le  Sage 
was  guilty  of  such  inattention  to  his  assum- 
ed duties  and  drove  said  car  so  carelessly, 
unsklUfully,  and  negllgeatly  that  said  Injury 
occurred  to  plaintiff  as  aforesaid;  that  bad 
said  Le  Sage  shut  off  the  electric  current 
propelling  said  car,  or  apidied  the  brakea 
thereto,  whldi  are  attached  tor  such  pur- 
posesi  either  of  which  could  be  done  with  en- 
tire safety,  and  before  colliding  with  this 
plaintiff,  tbe  injuries  alleged  herein,  or  any 
Injuries  to  plaintiff,  would  not  have  been  ii»- 
flicled." 

"'Negligence*  is  the  ftiilure  to  do  what  a 
reasonable  and  prudat  person  would  ordi- 
narily have  done  under  the  drcunutances  of 
the  situation,  or  doing  what  such  a  person 
under  the  existing  drcumstancea  would  not 
have  done."  BIrach  ▼.  Oitisoia'  Electric  Co., 
86  Uont  674.  93  Pac.  940.  AaaumlDg,  without 
deciding,  that  in  the  abaenoe  of  a  apedal  de- 
murrer, the  g^eral  allegations  of  negligence 
contained  above;  if  standing  alone,  would  be 
euffldent  what  then  la  to  be  aald  of  the  alle- 
gatloh  'that  liad  said  Le  Sage  shut  off  the 
electric  curr«it  propelling  said  car,  or  applied 
the  brakea  theretx),  which  are  attached  for 
such  purposes,  either  of  whldk  coidd  be  done 
with  entire  safety,  and  before  colliding  with 
this  plaintiff,  the  Injnriea  alleged  herein,  or 
any  injuries  to  plalntlfl,  would  not  have  be«i 
Inflicted"? 

We  are  adced  by  counad  for  reapondeot, 
who  placed  this  allegation  in  the  complaint,  _ 
to  disregard  it  as  surplusage,  or  treat  it  mere-  ' 
ly  aa  an  allegation  that  Le  Sage  bad  the 
means  at  hand  to  stop  the  car.  But  we  can- 
not dinregard  it  It  must  have  been  Intended 
fbr  some  purpoeew  Neither  are  we  able  to 
confine  Ita  meaning  aa  connsel  would  have 
us  do.  The  language  Is  not  susceptible  of  sudi, 
construction.  In  this  clause  the  plaintiff 
says,  in  language  too  plain  to  be  mlsundw- 
stood,  that,  but  for  the  failure  of  Le  Sage 
to  turn  off  the  current  or  apply  the  braked 
the  injury  to  plaintiff  would  not  have  oc- 
curred; in  other  words,  the  ftillure  of  Le 
Sage  to  do  dther  of  these  two  acts  was  the 
direct  and  proximate  cauee  of  tbe  Injury,  and 
without  which  the  Injury  would  not  have  re- 
sulted. There  Is  here  then  pleaded,  not  only 
the  direct  and  proximate,  but  the  sole  cause, 
the  causa  sine  qua  non  of  the  achoolnten. 

In  negligence  cases,  other  than  those  aris- 
ing between  career  and  passengw,  it  la  a 
mle  quite  goierally  recognised  that  where 
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plaintiff  In  bit  complaint  seta  fortli  gennnl 
allegations  of  nesllgeDce,  and  followB  them 
with  a  statement  of  spedflc  acts  of  negU- 
gence,  he  will  be  confined  in  Ms  proof  to  the 
acts  speclBcany  pleaded.  Gnlf,  C.  &  S.  F.  By. 
Co.  T.  Tonnger,  10  Tei.  CIt.  App.  141,  29  S. 
W.  948:  Wallace  t.  San  Antonio  &  A.  P.  R. 
Co.  (Ter.  Civ.  App.)  42  S.  W.  865 ;  San  An- 
tonio Gas  &  Electric  Co.  v.  Speegle  (Tex.  CIt. 
App.)  60  S.  W.  884 ;  McManamee  t,  Missouri 
Pae.  By.  Co.,  135  Mo.  440,  37  8.  W.  119 ;  Chi- 
cago, R.  I.  &  P.  Co.  T.  Wheeler,  70  Kan.  755, 
79  Pac.  673.  While  there  are  some  courts 
which  do  not  recognize  the  doctrine,  the  rea- 
son for  the  rule  seems  to  us  manifest  As- 
soming  that  the  general  allegations  are  suffi- 
cient, in  the  absence  of  a  special  demurrer 
or  a  demand  for  a  bill  of  particulars,  yet,  if 
a  bill  of  particulars  Is  demanded  and  furnish- 
ed, the  courts  gwierally  hold  that  the  plain- 
tiff must  confine  his  proof  to  the  acts  of  n^- 
Ugence  mentioned  In  such  bill.  If,  then,  the 
plaintiff  anticipates  the  demand  for  a  bill  of 
particulars  by  specifying  In  his  complaint  the 
specific  acts  of  n^Ugence  upon  which  he  In- 
tends to  rely,  It  would  seem  to  follow  that 
he  must  he  confined  In  his  proof  to  the  same 
extent  as  though  he  had  famished  the  same 
information  in  response  to  a  demand  for  a 
bill  of  particulars.  The  plaintiff  may.  If  he 
so  elects,  narrow  the  Issues  to  a  single  act  of 
n^igence;  but,  having  done  so,  he  must  be 
confined  In  his  proof  to  such  act  He  "can- 
not assert  a  right  to  go  without  the  lines 
within  which  he  voluntarily  confined  him-* 
self."  Alkens  v.  Frank,  21  Mont  192,  53 
Pac,  638 ;  Pierce  v.  Great  Falls  &  C.  By.  Co., 
22  Mont  445,  56  Pac.  867.  If  this  were  not 
so,  the  very  purpose  of  pleadings  would  be 
destroyed,  and,  instead  of  the  complaint  ap- 
prising the  defendant  of  the  proof  which  be 
would  be  called  upon  to  meet,  It  wonld  be- 
come a  device  to  entrap  him.  Having  reach- 
ed the  conclusion  that  the  plaintiff  In  his 
complaint  narrowed  the  Issues  to  the  single 
act  of  negligence  on  the  part  of  Le  Sage  in 
failing  to  turn  off  the  electric  current  or  to 
turn  on  the  brake,  the  fatal  variance  at  once 
becomes  apparent 

The  evidence  offered  by  the  plaintiff  dis- 
closes that,  as  soon  as  the  child  was  discov- 
ered in  a  place  of  danger,  the  current  was 
tnmed  off,  the  emergency  brake  applied,  and 
the  car  stopped  within  a  distance  of  a  very 
few  feet,  but  not  nntil  after  the  Injury  had 
been  Inflicted.  In  fact,  the  witness  Lally  for 
the  plaintiff,  after  telling  what  he  and  Le 
Sage  did  In  their  effort  to  avoid  the  Injury, 
says:  "I  do  not  think  there  was  anything 
which  could  be  done  by  either  me  or  Mr.  Le 
Sage  from  the  time  I,  or  either  of  us,  saw 
the  boy  that  was  not  done  to  stop  the  car." 
Over  the  objection  of  defendants,  the  court 
snbmitted  the  case  to  the  jury  upon  the  the- 
ory that  if  the  defendants  were  shown  to  be 
negligent  tn  any  respect  the  plaintiff  could 


recover;  and  nnder  this  general  charge  the 
jury  might  w^l  bare  determined  that  Le 
Sage  was  negligent  in  failing  to  keep  a  prop- 
er lookout  tn  fact.  It  appears  to  us  to  be 
the  only  negllgrace  which  the  evidence  tends 
to  prove.  But  that  was  not  the  negligence 
chained,  and  could  not  be  considered.  For- 
sell  V.  Pittsburgh  &  Mont  C.  Co.,  88  Moot 
403,  100  Pac.  218.  Under  the  view  of  the 
pleadings  which  we  have  taken,  the  theory  of 
the  case  entertained  by  the  trial  court  as 
disclosed  by  the  instruction  given,  was  er- 
roneous. 

It  Is  not  necessary  to  consider'  the  ques- 
tion, urged  by  counsel,  that  the  verdict  Is  ex- 
cessive. We  do  not  think  there  is  any  merit 
in  the  other  contentions  made  by  appellants. 
But  because  the  proof  tends  to  disclose  an 
act  of  negligence  different  from  the  one  re- 
lied upon  and  does  not  support  the  allega- 
tions of  the  complaint,  there  Is  such  a  vari- 
ance as  amounts  to  a  failure  of  proof;  and 
for  this  reason  the  judgment  and  order  are 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 

Beversed  and  remanded. 

BBANTLT,  a  J.,  and  SMITH.  J.,  concur. 


CABLSON  v.  STONE-OBDEAN-WBLLSCO. 
(Supreme  Court  of  Montana.    Jon.  4,  1810.) 

1.  PaiNciPAi,  AND  Agent  (|  173')— Ratifica- 
tion OF  Agent's  Acts. 

The  acts  or  conduct  of  a  principal  will  be 
liberally  construed  in  favor  oi  ratification  or 
adoption  of  an  agent's  acta,  and  slight  circum- 
stances will  sometimes  raise  the  presumption  of 
ratification. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  H  659-^1 ;  Dec.  Dig.  S  173.*] 

2.  Pbincipal  and  Agent  (8  166*)— Batitica- 
TioN  OF  AaEifT*a  Acts. 

Full  knowledge  by  the  principal  of  all  mate- 
rial facts  Is  an  essential  element  of  ratification 
of  an  agent's  acts,  unless  the  principal  iatentios- 
ally  and  deliberately  ratifies  knowing  be  baa  no 
sDch  knowledge. 

[EJd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  627;  Dec.  Dig.  |  IGU.*] 

3.  Pbincipal  and  aobnt  (1 171*)— Ratifica- 
tion OF  Agent's  Acts. 

If  a  principal  acquiesces  for  a  nomber  of 

Eears  and  receives  the  benefits  of  an  uDauthor- 
ied  contract  he  cannot  escape  Its  obligations 
because  he  has  bat  recently  discovered  a  fact 
he  should  have  ascertained,  and  which  the  law 
presumed  he  did  ascertain,  long  before. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  644-^;  De&  Dig.  f 
171.*] 

4.  PaiirciPAX.  AifD  Aobht  d  174*)— Ratifioa- 
TioN  of  agent's  Acts— QnESTioR  fob  Jubt. 

In  a  suit  baaed  on  defendant's  ratification 
of  an  unauthorized  agreement  by  Its  agent,  held 
for  the  juiy,  under  the  evidence,  whether  de- 
fendant was  aware  of  all  the  material  facts,  and 
in  writing  a  letter  to  plaintfS  intended  to  ap- 
prove of  its  agent's  act 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  (  725 ;  Dec.  Dig.  1 17£^*] 
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G.  pBiNoifrjx  Ain»  AesffT  (i  163*)— Bativica- 
TioN  OF  AoEirT'i  AonH-QuunoH  or  Iir- 

TENT. 

Batification  of  an  agent**  nnatrthoriied  act 
la  ceoeralty  a  questioo  of  intent 

[Ed.  Note.— For  otber  cMes,  aee  Pilndpal  and 
Agent,  Cent  Dig.  |  618;  Dee.  Dig.  |  163.*] 

6.  Pbincipai.  and  Aasnr  ({  169*)— BATmoA- 
TioN  or  Aobkt'b  Acts  —  QcEnxon  ov  In- 
tent. 

All  that  the  law  requires  is  rach  a  mani- 
festatioD  of  the  prindparB  Intent  to  adopt  the 
agent's  act  as  would  lead  the  ordinarily  prudent 
man  to  conclude  the  principal  has  assented. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  H  63%  637;  Dec  Dig.  | 
169.*] 

7.  8AZ.K8  a  416*)— BxocnBiTK  OoNTBAOT— Ac- 
tion FOB  Breach- Evidence. 

In  an  action  by  a  jobber  for  hreach  of  ^ 
contract  giving  him  the  exclusive  right  in  a  cer- 
taio  city  to  purchase  matches  manufactured  by 
a  certain  company,  a  paper,  designated  a  "dis- 
tribution list,"^  made  for  and  used  by  defendant, 
showing  the  persons  to  whom  defendant  made 
sales  and  the  extent  thereof,  was  admiBsible  to 
show  the  extent  of  the  breach,  and  as  some  evi- 
dence in  determining  damages,  though  the  list 
may  have  referred  to  brands  not  manufactured 
wbeD  the  contract  was  made ;  there  being  evi- 
dence to  show  the  brands  were  substantially  the 
same  as  other  matches  carried  by  plaintiff, 
nrhose  Tersion  of  the  agreement,  if  true,  gave 
him  the  exclusive  right  to  sell  all  matches  manu- 
factured by  the  company  in  question  during  the 
life  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  1172 ;  Dec.  Dig.  |  416."] 

8.  Sales  (S  1*)— Exolusite  Contbaot— Duba- 
TION  A8  AFFECTUta  Validitt. 

Duration  for  a  certain  time  of  a  contract 
a  wholesale  house,  giving  a  jobber  the  exclu- 
sive right  to  purchase  certain  goods  in  a  certain 
city,  is  not  essential  to  its  validity. 

[Ed.  Note.— For  otber  cases,  tee  Salea,  Cent 
Dig.  f  1:  Dec  Dig.  I  1.*] 

d.  Sales  (i  96*)— Resoission  of  Contbact— 

Exclusive  Right  to  Sell. 

Where  a  wholesale  house  sells  ^[oods  to  a 
jobber  under  an  agreement,  not  limited  as  to 
time,  giving  him  the  exclusive  agency  for  their 
sale  in  a  certain  city,  and  protecting  him  from 
competition,  while  the  seller  may  terminate  the 
contract  at  will  or  at  least  on  notice,  tt  can- 
not do  so  at  all  times,  nor,  without  rendering 
itself  liable,  revoke  it  so  as  to  work  injury  to 
the  Jobber  as  to  what  he  has  already  done  under 
it,  and  he  is  entitled  to  a  reasonable  opportunity 
to  dispose  of  goods  on  hand  without  competition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  S  261 ;  Dec.  Dig.  {  90.*} 

10.  Sales  (S  85*)— GonsTBtronON— Bzclusitb 

RiOHT  TO  PUBCHASB. 

Without  reference  to  the  technical  designa- 
tion attached  to  it  by  the  parties,  the  proper 
interpretation  of  a  contract  between  a  wholesale 
house  and  a  jobber,  by  which  the  latter  is  made 
the  exclusive  agent  for  the  handling  in  a  cer- 
tain city  of  a  certain  class  of  goods  bought  by 
the  latter  of  the  former,  is  that  the  wholesaler 
would  sell  the  goods  in  such  city  exclusively  to 
the  jobber. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  I  236;  Dee.  IMg.  f  85.*] 

11.  Appeal  and  Ebbob  (8  750*)— Assionhent 
OF  Erbob— Objection  to  Complaint— Spe- 
cial DAlCAOEft— ASSUHPnON  OF  RECOVEBT. 

An  objection  on  appeal  that  a  complaint  is 
Insuflkdent  to  support  a  judgment  for  spedal 


damage*  aisniBes  Uiat  spedal  damages  were  re- 
covered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3076;  Dec.  Dig.  8  750.*] 

12.  Dahaoes  (I  40*)— Bbeaoh  of  Conibact — 
Lobs  of  Pbofitb. 

Where  the  very  object  of,  and  Inducement 
to,  a  contract  are  the  profits  to  accrue  to  a 
partf,  and  the  parties  understood  these  facts  in 
making  and  carrying  it  out  for  a  wrongful 
breach,  the  one  whose  proi^ts  are  thus  cut  off 
by  the  other  may  recover  their  loss  as  general 
damages,  on  the  theory  that  it  will  necessarily 
result  from  Its  breach. 

lEA.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  74;  Dec.  Dig.  %  40.*] 

13.  Sales  ({  418*)— Bbeach  of  Contbact— 
Loss  OF  Pbofitb. 

A  jobber  suing  for  breach  of  a  contract  by 
a  wholesale  house  to  sell  certain  goods  exclu- 
sively to  the  jobber  in  a  certain  city  may  recov- 
er loss  of  profits  as  general  damages. 

gSd.  Note.— For  other  cases,  see  Sales,  Cent 
.  f  1196;  Dec.  Dig.  {  418.*] 

14.  Dauaoes  <|  40*)— Bbeach  of  Contbact— 
Loss  of  Pbopits. 

Loss  of  profits  may  be  recovered  as  an  ele- 
ment of  damages  for  breach  of  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fi  74;  Dec.  Dig-  S  40.*] 

15.  Sales  (|  418*)— Bheach  of  Contbact— 
Loss  of  Pbofits. 

The  measure  of  recovery,  in  an  action  by 
a  jobber  for  breach  of  contract  to  sell  certain 

foods  exclusively  to  him,  is  the  profits  lost  to  him 
y  sales  made  by  defendant  in  so  far  as  it  is 
certain  that  but  therefor  plaintiff  would  hav« 
made  like  sales. 

[Ed.  Note.~-For  other  cases,  see  Sales,  Cent. 
Dig.  S  1196 ;  Dec.  Dig.  I  41B.*] 

16.  Sales  [8  420*)— Bbeach  of  Contbact — 
Loss  OF  Pbofitb— Question  fob  Juby. 

In  a  suit  by  a  jobber  for  breach  of  contract 
by  a  wholesale  house  to  sell  certain  goods  ex- 
clusively to  him  in  a  certain  city,  evidence  held 
sufficient  to  go  to  the  jury  as  to  plaintiff's  dam- 
ages due  to  Toss  of  profits  on  goods  sold  by  de- 
fendant in  violation  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1202;  Dee.  Dig.  |  420.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McCleman,  Judge. 

Action  by  Swend  Carlson  against  the 
Stone-Oidean-Weils  Company.  From  a  Jucl:^;- 
meat  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Blonard  &  Rodger,  for  appellant  Jobn  A. 
Smith,  for  respondoit 

HOLLOW  AY,  J.  This  la  an  action  for 
damages  for  the  breadi  of  a  contract.  TTlie 
complaint  alleges  that  In  Decoaber,  1004, 
plaintiff  and  defendant  entered  Into  a.  con- 
tract, by  the  terms  of  which  It  was  agreed 
that  plaintiff  should  become  the  exclusive 
agent  for  defendant  in  handling,  in  the  city 
of  Batte,  the  matches  manofactnred  by  the 
Union  Match  Company  of  Dnlnth,  and.  that 
during  the  continuance  of  aach  contract  nc 
person  other  than  plaintiff  sboald  sell  or  of- 
fer for  sale.  In  said  city,  any  of  the  goods 
mentioned.  A  consideration  for  the  coatraci 
Is  then  pleaded,  and  It  la  alleged  that  th« 
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plalntur  baa  fully  kept  and  performed  all  tbe 
corenantB  of  tbe  agreemeDt  by  him  to  be  kept 
■nd  performed;  but  that,  In  Marcb,  1908, 
wbUe  the  contract  was  stIU  In  full  force  and 
effect,  the  defendant  wrongfully  sold  to  di- 
ms and  Bondry  persons  In  Butte  823  cases  of 
matches  manufactured  by  the  Union  Match 
Company  of  Dulntta,  to  plaintiff's  damage  In 
the  sum  of  $384.  After  admitting  tbe  allega* 
tion  that  defendant  company  Is  a  corporation, 
tbe  answer  Is,  In  effect,  a  general  denial  of 
111  the  other  allegations  of  tbe  complaint 
A  trial  In  the  district  court  resulted  in  a  ver- 
dict In  favor  of  the  plaintiff,  and  from  the 
Judgment  entered  thereon,  and  from  an  or- 
der denying  It  a  new  trial,  the  dtfendant 
appealed.  | 
1.  The  testimony  offered  by  plaintiff  tends 
to  show  tbe  making  of  an  agreement,  in 
tenna  substantially  as  set  forth  In  the  com- 
plaint The  agreement,  however,  was  made 
between  plaintiff  and  C  S.  Draper,  a  travel- 
ing salesman  for  the  defendant  company, 
who.  the  evidence  ahows,  did  not  have  any 
authority  to  make  a  contract  of  that  charac- ' 
ter.  For  the  purpose  of  showing  a  subse- 
qaent  ratification,  by  tbe  d^endant  company, 
of  Draper's  unauthorized  act,  the  plaintiff  tn- 
trodoced  in  evidence,  without  objection,  a 
letter  received  him  from  tbe  defendant 
company,  as  follows:  "Dulutb,  Minn..  Dec. 
30,  1901.  Mr.  Swend  Carlson,  Butte,  Mont. — ; 
Dear  Sir :  We  are  In  receipt  of  your  favor 
of  the  ^th.  In  reply  would  state  that  we 
have  withdrawn  our  match  account  from 
Baldwin  &  Co.  so  yon  need  have  no  fear  from 
that  source.  We  understood  from  Mr.  Dra- ; 
per  that  you  were  to  have  the  agency  for 
Butte,  Mont,  and  will  see  that  yon  are  pro- 
tected. Mr.  Draper  will  probably  leave  In 
a  few  days  and  will  see  you  as  soon  as  possi- 
ble. Yon  certainly  have  a  good  thing  In  tbe 
agency  of  the  matches  In  your  city,  and  we 
trust  yon  will  be  able  to  send  us  a  great . 
many  car  load  orders.  Wishing  you  a  Happy  { 
Sew  Year,  we  are.  Yours  very  truly.  Stone*  I 
Ordesn-Wells  Co.  J.  E.  G."  Plaintiff  also 
offered  evidence  to  show  that  for  more  than 
three  years  after  making  the  contract,  tbe  \ 
defendant  company  acquiesced  In  It,  received 
the  benefits  from  it,  and  carried  It  out  ac- 
cording to  Its  terms,  as  contended  for  by  tbe 
Idalntiff.  Tbe  evidence  offered  by  the  defend- 
ant Is,  In  effect  a  denial  that  any  such  con- 
tract was  ever  entered  into  or  existed  be- 
tween tbe  parties,  and  an  assertion  that  tbe 
boffiness  relations  between  them  were  those 
only  of  sdler  and  buyer  of  goods  In  tbe  ordi- 
nary course  of  trade,  as  between  the  defend- 
ant a  wholesale  house  or  distributer  of  the 
foods  In  question,  and  tbe  plaintiff,  a  Jobber 
residii^  in  Butte,  without  any  exclusive  right 
in  the  plaintiff  to  handle  the  goods  there. 
There  was  not  any  attempt  made  by  defend- 
ant however,  to  explain  the  letter  quoted 
above.  It  went  to  the  Jury  with  plaintiff's 
testimcKiy  as  to  his  agreement  with  Draper, 
■Dd  tbe  nndlnmted  fact  that  for  more  than 


three  years  after  Dec^ber,  1904,  tbe  defend- 
ant did  not  sell  or  attempt  to  sell,  to  any 
one  else  In  Butte  but  the  plaintiff,  any 
matches  manufactured  by  the  Union  Match 
Company. 

In  2  Encyclopedia  of  Law  ft  Practice,  868, 
It  Is  said:  "The  conduct  of  the  principal  will 
be  liberally  construed  In  favor  of  a  ratifica- 
tion or  adoption  of  the  acts  of  tbe  agent,  and 
slight  circumstances  will  sometimes  suffice  to 
raise  the  presnmptlon  of  ratification."  In  1 
Clark  ft  Skyles  on  the  Law  of  Agency,  S  137, 
it  Is  said:  "As  a  general  rule,  a  principal's 
acts  will  be  liberally  construed  In  favor  of  a 
ratification."  It  is  an  essential  element  of 
ratification  that  the  principal  shall  have  full 
knowledge  of  all  material  facts,  nnless  he  In- 
tentionally and  deliberately  ratifies  when  he 
knows  that  he  has  not  such  knowledge.  "But 
If  the  principal  has  acquiesced  for  a  number 
of  years  and  has  received  the  benefits  of  an 
unauthorized  contract,  be  could  not  be  re- 
lieved from  any  further  obligation,  because 
he  bad  but  recently  discovered  a  fact  that  be 
should  hare  ascertained,  and  which  the  law 
presumes  that  be  did  ascertain,  long  before." 
1  Clark  ft  Skyles  on  the  Law  of  Agency,  { 
107. 

In  view  of  thefie  rules,  which  we  adopt  ns 
reasonable,  we  think  It  was  for  the  Jury  to 
say  whether,  at  tbe  time  the  letter  .above  was 
written,  the  defendant  company  was  in  pos- 
session of  all  tbe  material  facts  respecting 
the  agreement  made  between  plaintiff  and 
Draper,  end  whether,  in  writing  the  letter, 
It  intended  to  approve  the  act  of  Draper  In 
making  such  agreement,  since  ratification  Is 
generally  tbe  creature  of  Intent  2  Ency. 
Law  ft  Practice,  867.  The  Jury,  by  the  gen- 
eral verdict  rendered  under  proper  instruc- 
tions, having  answered  that  tbe  defendant 
company  was  possessed  of  such  facts  and  did 
Intend  to  approve  and  adopt  Draper's  act  as 
its  own,  we  think  the  letter  itself  was  sufil- 
dent  for  the  purpose  and  evidences  a  com- 
plete ratification.  "All  that  tbe  law  requires 
Is  such  a  manifestation  of  tbe  Intent  of  the 
principal  to  adopt  the  act  of  the  agent  as 
would  lead  the  ordinarily  prudent  man  to 
conclude  that  the  principal  has  assented."  1 
Clark  ft  Skyles  on  tbe  Law  of  Agency,  §  128. 

2.  Objection  was  made  In  the  trial  court 
to  the  Introduction  in  evidence  of  a  paper 
designated  a  distribution  Met  This  was  a  list 
made  for  tbe  defendant  company  and  used 
by  it.  It  shows  tbe  persons  to  whom  the 
defendant  made  sales  and  the  extent  of  such 
sales,  and  was  admissible  in  connection  with 
tbe  testimony  of  tbe  witness  Youlden,  to  show 
tbe  extent  of  the  breach  of  tbe  contract  by 
defendant  and  as  some  evidence  to  be  con- 
sidered by  tbe  Jury  in  determining  tbe  dam- 
ages recoverable  by  the  plaintiff.  Wakeman 
V.  WTieeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205, 
4  N.  E.  204,  54  Am.  Rep.  670.  But  It  Is  urged 
that  this  list  refers  exclusively  to  two  certain 
brands  of  matches,  the  '^tay  Lit"  and  "Tip 
Toe,"  neither  of  which  had  ever  been  han- 
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died  "by  plaintiff,  and  neither  of  which  was 
ma^nfactared  at  the  time  the  alleged  con- 
tract was  made.  There  Is  some  evidence  In 
the  record  which  tends  strongly  to  show  that 
these  matches  were  In  fact  snbstantlally  the 
•  same  as  matches  carried  hj  the  plaintiff,  bnt 
pat  up  In  different  boxes  and  differently  la- 
beled. However,  this  Is  not  of  great  conse- 
quence ;  for.  If  plaintiff's  version  of  the 
agreement  Is  to  be  taken  as  tme,  the  con- 
tract gave  him  the  exduslve  right  to  sell, 
In  Butte,  all  matdiea  manofactnred  by  the 
Union  'Match  Company  at  any  time  dming 
the  life  of  the  contract 

3.  It  Is  urged  tiiat  the  complaint  does  not 
state  a  daose  of  action,  for  the  reason  that 
it  does  not  appear  therefrom  the  doratlra 
of  the  alleged  contract  Bnt  the  fact  that 
the  agreement  does  not  fix  Its  duration  is  not 
any  valid  objection  to  It  The  books  abound 
with  references  to  each  contracts.  Treating 
of  a  scHuewhat  similar  agreemrat  the  81^ 
prfeme  Court  of  New  HampBlilTe,  In  Saddlery 
Hdw.  mg.  Co.  T.  Hillsborongh  Mflls,  GS  N. 
H.  216,  44  Ati.  300;  73  Am. fit  Bep.  668,  said: 
"As  the  contract  not  to  sell  contains  no  limit 
as  to  time,  the  reasonable  construction  Is  tiiat 
the  parties  Intended  It  to  continue  so  long 
as  necessary  to  protect  the  plaintifflKi  from 
eon^wtitlon  In  the  sale  of  the  goods  pnrdias- 
ed."  It  appears  that  for  more.Hian  three 
years  prior  to  March,  1908^  the  plaintiff  had 
been  punAaslng  from  defendant  these  match- 
es In  car  load  lots,  and,  at  tiie  time  of  the 
alleged  breach,  had  on  hand  a  considerable 
quantity  of  such  goods.  Applying  to  the 
facts  of  this  case  the  role  annonnced  by  the 
New  Hampshire  court — wliich  appears  to  ns 
to  be  correct— it  would  seem  that  these  par- 
tiea  must  have  contemplated  that  the  defend- 
ant company  would  give  to  tiie  plaintiff  a 
reasonable  opportunity  to  dispose  of  the 
goods  which  he  had  on  hand,  before  it  enter- 
ed the  fl^d  In  competition  with  him;  and 
whether,  nndn  all  the  drcnmstances,  the 
idaintiff  was  given  such  opportunity,  was  a 
question  for  the  Jury  to  detomlne.  While, 
under  such  circumstances,  one  party  may 
have  the  power  to  terminate  the  contract  at 
wUI,  or  at  least  upon  notice,  he  does  not  have 
the  right  to  do  so  at  all  times.  He  cannot 
without  roidering  himself  liable,  revoke  the 
contract  so  as  to  work  an  injury  to  tiie  oth- 
er, with  reference  to  what  has  already  been 
done  under  the  contract 

4.  It  is  argued  that  the  evidence  does  not 
show  that  the  relation  of  principal  and  agent 
existed  between  the  parties  to  this  action. 
But  it  is  wholly  immaterial  whether  It  does 
or  not.  It  Is  true  that  both  parties  spoke 
of  their  agreement  as  one  of  exclusive  agency, 
and  Just  sudi  contracts  are  ftequmtly  given 
that  designation  In  the  books.  However,  it 
seems  clear  to  us  that  the  proper  Interpre- 
tation of  such  a  contract  is  that  the  defend- 
ant company  would  sell  the.  goods  mentioned. 
In  the  city  of  Butte  excludvely  tiirou^  the 
agency — ^that  1%  the  instrumentality — of  the 


plaintiff;  and  effect  will  be  given  to  the 
agreement  without  reference  to  the  technical 
designation  attached  to  It  by  the  parties  them- 
selves. 

6^  It  is  further  ni^fed  that  the  complaint 
Is  Insufficient  to  sni^wrt  a  Judgment  for  spe* 
elal  damages.  The  objection,  however,  as- 
sumes tliat  special  damages  were  recovered. 
In  O'Brien  t.  Qnlnn,  SS  Mont  441,  00  Pac. 
16G.  we  stated  the  general  rule  aroUcable  to 
circumstances  such  as  appeared  fnun  the  rec- 
ord in  that  case  to  be  that  loss  ct  profits  Is 
to  be  dassed  as  special  damages,  and  that 
rule  has  the  apinroval  of  the  antiiOTlties  goi- 
erally.  But  where  the  very  object  <tf.  and 
ittducemsit  to,  a  particular  cmtract  are  the 
profits  which  are  to  accrue  to  one  of  tiie  por- 
ttos  to  it  nnd  these  bets  are  understood  by 
both  In  mofelng  and  carrying  out  the  ivree- 
ment  to  ter  as  it  Is  carried  ont  then,  Cor 
a  wrongfol  breadi  of  that  contract  by  die 
othw  party  to  it  tiie  <me  whose  profits  are 
thus  cut  off  may  recover  his  loss  of  profits  as 
graeral  damages,  upmi  the  theory  that  sucb 
loss  will  necessarily  result  Crom  the  breach 
of  that  cfaaractw  of  contract  The  general 
principle  underlying  this  rule  was  early  stat- 
ed 1^  Judge  Cooley,  in  Burrtil  v.  New  York 
ft  S^inaw  Salt  Co.,  14  Uldi.  34^  a  leadliw 
case  which  has  been  followed  rei)eatedly  In 
thi»  country.  Sea,  also,  8  Am.  ft  Eng.  Ent^. 
law  (2d  Ed.)  622;  Tahoe  Ice  Gol  v.  Union 
Ice  Co.,  lOeoa.  242,  41  Paa  1020.  We  think 
tiie  present  case  falls  within  the  rule  Jnst 
announced,  and  tiiat  recovery  was  had.  for 
general  damages  only. 

6.  That  loss  of  profits  may  be  recovered  as 
an  element  of  damages  tor  the  breach  of  s 
contract  Is  not  now  an  open  question.  In 
Hoge  T.  Norton,  22  Kan.  874,  &Ir.  Justice 
Brewer,  speaking  tot  the  court  said :  "The 
old  Idea  that  profits  were  never  recoverable 
was  long  since  exploded;  and  now,  even  in 
actions  on  contract  It  is  said  that  they  may 
be  recovered  when  pmlmate  and  certain, 
rrhe  general  rule  Is  that  the  party  injured 
by  a  breach  of  a  contract  is  «iUtied  to  re- 
cover all  hta  damages,  induding  gains  pre- 
vented as  wdl  as  losses  sustained,  provided 
they  are  certain  and  sndi  as  might  naturally 
be  expected  to  fbllow  the  breach.  It  is  only 
uncertain  and  contingmt  profits,  therefore^' 
which  the  law  excludes.' "  This  was  approv- 
ed in  Brown  v.  Hadl^,  4S  Kan.  207^  2S  Pac. 
402.  And  In  ^ect  the  same  rule  vns  applied 
by  this  court  in  Brazell  t.  Cohn,  82  Mont 
590,  81  Pac.  S38.  8ee^  also,  Padfie  Steam 
Whaling  Go.  t,  Alaska  P.  Ass*n,  138  Cal.  632, 
72  Pac.  161.  The  measure  of  plaintiff's  re- 
covery was  the  profits  lost  to  hfm  by  reason 
of  the  sales  made  by  the  def«idant  in  so  far 
as  it  Is  reasonably  certain  that  the  i^slntiff 
would  have  made  like  sales  but  for  tiie  wrong- 
ful act  of  the  defendant  Long  r.  O'Brynn, 
28  Ey.  Law  Bcp.  1062,  81  8.  W.  698.  In  Em- 
erson T.  Padclng  Co.,  90  Minn.  1,  104  N.  W. 
578,  1  L.  R.  A.  (N.  S.)  449.  118  Am.  St  Bep. 
803,  and  In  the  very  complete  notes  to  that 
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case  u  reported  In  6  Am.  &  Eng.  Ann.  Caa.' 
97S,  and  In  Wilson  Wernwag,  217  Fa.  8:^ 
ti6  Atl.  242,  and  notes  to  same  In  10  Am.  A 
Eng.  Ann.  Cas.  649,  there  Is  to  be  firand  sncb 
a  very  exbanstlTe  treatise  of  the  aobject — 
loea  of  profits  as  an  elemoit  of  damages,  and 
tlie  measure  of  damages  In  sndi  cases — that 
we  deem  it  nnnecesaarr  to  review  the  author- 
ities upon  the  subject.  It  Is  suffldrat  to  say 
that  the  Tlem  we  have  adopted  bare  the 
mapptat  of  the  great  weight  of  mod«rn  an* 
thority. 

It  Is  vxgeH  ttiat  the  erldenoe  la  Insnffldent 
to  show  that  the  plaintiff  would  have  sold 
the  828  casee  of  matches  If  the  dtfendant 
had  not  done  so.  There  la  some  evidence  in 
the  reond  tending  to  xnroTe  that  prior  to 
March,  1906.  plalntlfl,  at  considerable  trouble 
and  rapense  to  hlnaelf,  had  bollt  np  an  ex* 
tensire  and  profitable  bualneBB  in  these  match- 
es In  Bntte  In  selling  the  same  to  the  retail 
trade;  that  when  Diaper  and  Oaa^,  agents 
for  the  defaidant  company,  came  to  Bntte 
In  March,  1908^  and  called  npon  plaintiff  to 
flolldc  a  further  car  load  order  from  him, 
they  found  plalntlfl  with  a  quantity  of  the 
goods  on  hand,  and,  in  order  to  assist  in  dis- 
posing of  the  goods  thai  In  stodC  that  the 
new  order  might  be  recdved,  these  agents  of 
the  defendant  proposed  to  assist  the  plain- 
tiff's salesman  in  soliciting  orders  from  the 
merdiants  in  Butte,  and  plaintiff  smt  his 
aaleaman  with  these  agents  among  the  plaln- 
tiff's  customers  and  others;  and  the  result 
of  the  work  was  the  sale  of  200  or  more  cases 
of  matches  which  the  plaintiff  had  on  hand, 
and  also  the  sale  of  823  caees  of  matiAea  of 
the  "Tip  Toe"  and  'Way  Llf*  brands.  The 
philntlff  having  demanded  that  he  be  allow- 
ed his  commission  on  the  sale  of  these  823 
cases,  and  his  demai^  having  been  refused, 
a  controversy  aros^  resulting  in  the  def^id- 
ant  company  dlstrlbutliw  these  m.atcheB,  when 
they  arrived  In  Butt^  through  another  mei^ 
eSxuat  theroL  Thne  Is  some  evidence  that 
with  one  exception,  or  possibly  two  excep- 
tions, the  persons  to  whom  these  823  cases 
were  sold  had  been  customers  of  plaintiff 
theretofore,  and  were  sndi  thereafter ;  that, 
as  soon  as  these  623  cases  wwe  recdved  and 
distributed  among  the  retail  dealers  in  Butte, 
plaintltTs  business  in  the  sale  of  matches  was 
practically  suspended  for  some  six  months, 
until  those  matches  had  been  sold  and  con- 
sumed, whffii  his  business  was  again  restored. 
WUle  It  may  have  been  impoaalble  to  prove 
that  the  plaintiff  would  have  sold  precisely 
823  cases  of  these  matches  if  defendant  had 
not  done  so,  still.  In  view  of  the  fact  that 
plaintiff  was  In  equally  aa  good  position  to 
make  the  sales  as  the  agaits  of  the  defend- 
ant, wbo  were  strangers  In  Butte,  apparent- 
ly, and  in  view  of  the  ftirtho-  fact  that  plain- 
tiff did  contribute  to  make  these  Bales,  to  the 
extent  at  least  that  his  own  salesman  assist- 
ed them  by  going  with  them  and  Introducing 


them  to  the  Butte  merchants;  and  'In  view 
of  the  further  fiict  that  the  amount  of  the 
sales  actually  made  by  defendant  is  not  in 
dispute,  and  that  tiie  Jury  had  b^ore  them 
the  percentage  of  profit  which  plaintiff  was 
making  upon  hla  sales  of  matehee— we  tblnk 
there  Is  In  this  record  sufficient  evidence  upon 
which  the  Jury  could  estimate  with  reiwon- 
able  certainty  the  damages  whldi  the  plain- 
tiff sustained  by  the  wrongftd-  act  of  the  de- 
fendant, basing  Bu<di  damages  npon  the  profits 
which  he  lost  on  the  sale  of  the  goods  which 
it  la  reasonably  certain  he  would  have  made, 
but  for  the  sale  4^  the  defendant  Whorley 
V.  Tennessee  Goitennlal  BxiiOBdtlon  Co.  (Tenn. 
Oh.  Ai^)  62  S.  W.  8461 

We  do  not  find  any  error  in  the  record. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BBANTLY,  a  J.,  and  SMITH,  J.,  concur. 


BLISS  T.  WOLCOTT. 
(Sapreme  Onirt  of  Montana.   Feb.  21,  1910.) 

1.  Trial  (j  119*)— Abouiient  of  Oouhbel— 
Restbiotion  to  Isbubs. 

In  an  action  against  an  aotomobile  owner 
for  injuriea  resulting  from  frisbtening  plaintiS's 
horse,  where  the  court  charged  that  endence  on 
the  inne  of  contribntorr  n^llKence,  In  that  the 
horse  vas  ansafe,  and  would  become  unmaa- 
ageable  at  the  sight  of  an  antomobile,  could  not 
be  considered  in  arrlTing  at  a  verdict,  this  be- 
came the  law  Of  the  case  as  to  this  matter,  and 
it  was  error  to  overrule  plalntilFs  objection  to 
defendant's  counsel  referring  to  this  evidence 
in  his  argument. 

[Ed.  Note.— For  other  canes,  see  Trial,  Cent 
Dig.  I  284;  Dec.  Dig.  i  119.*] 

2.  MtJniCIFAL  GOBPOBATIONS  (|  706*)— AC- 
nOHS  FOB  IZTJUBIES  TO  TBAVEJJB  OH  HXQH- 
WAT— BVIDEITOX— ADHISSIBILITT. 

In  an  action  against  an  automobile  owner 
for  Injuries  resulting  from  frightening  plaintiff's 
horse  Id  a  city  street,  evidence  that  the  horse 
was  unsafe,  aim  would  become  nnmanag«ible  at 
the  sight  of  an  automobile,  was  admissible  on 
the  issue  of  contributory  negligence,  and  to  aid 
the  jury  in  determining  whfther  the  horse  was 
the  sole  cause  of  piaintilTB  injuries. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1518;  Dec.  Dig.  i 
706;*  Highways,  Cent.  Dig.  H  471-474.] 

8.  New  Tbiai.  ({g  131,  140*)— Pbocbedinob  to 
Pbocubb— Affidavits  ob  Bux  or  IIxcep- 

T10N8. 

Under  Rev,  Codes,  I  679j^  providing  that 
applications  for  new  trial,  for  cause  mentioned 
in  the  first  subdIvisitH)  of  the  preceding  section, 
providing  that  new  trial  may  be  granted  for  ir- 
regularity in  the  procedure  of  the  court  or  ad- 
verse party  preventing  a  fair  trial,  may  be  made 
upon  affidavit  or  bill  of  exceptl<»i8,  a  motion  for 
new  trial  for  errors  in  mlings  aa  to  argument 
of  counsel  may  be  made  on  either. 

[Ed.  Note.— For  otlier  cases,  see  New  Trial, 
Cent.  Dig.  H  263.  284 ;  Dec.  Dig.  H  131,  140.*] 

4.  Appeal  aho  Ebbob  d  301*>— Rbsebvatioh 

OF  Gfounos  op  Review  —  Necebsitt  of 
Ruling  on  Motion  fob  New  Tbial. 

Where  the  trial  court  on  motion  for  a  new 
trial  did  not  paas  upon  the  sufficiency  of  the 
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evideuoe  to  justify  the  verdict,  the  coart  on  ap- 
peaj  cannot  review  that  quenioo. 

[EA.  Note.— For  other  caae^  see  Appeal  and 
Error.  Cent  Die.  H  17S7,  1758;  Dec  Dlf.  1 

Appeal  from  District  Court,  Park  County; 
Frank  Henry,  Judge. 

Action  by  Frank  Bliss  against  J.  H.  Wol- 
cott.  From  an  order  granting  plalntilTa  mo- 
tion for  a  new  trial,  defmdant  appeals.  Af- 
firmed. 

Miller  A  O'CwDor,  for  appellant  Frank 

Arnold,  for  respondaat 

BRANTLY,  C  J.  Tbla  action  was  brought 
by  plaintiff  to  recover  damages  for  injuries 
to  bitoself  and  his  horse,  allied  to  bave  been 
caused  by  the  negligence  of  the  defendant  In 
driving  his  automobile  along  one  of  the 
streets  In  the  city  of  Livingston,  whereby  tbe 
horse  became  frightened  and  unmanageable 
and  ran  away.  Tbe  complaint  contains  two 
counts:  Tbe  first  alleges  negligence  on  tbe 
part  of  tbe  defendant  in  running  and  con- 
trolling the  machine,  by  reason  of  which  tbe 
Injuries  were  caused ;  tbe  second  alleges  a 
violation  of  tbe  statute  by  defendant.  In  that 
he  failed  seasonably  to  turn  to  tbe  right  np- 
on  approaching  plaintiff,  and  thereby  caused 
bis  horse  to  become  unmanageable  and  run 
away.  The  answer  pnts  in  Issue  all  tbe  ma- 
terial allegations  of  the  complaint.  It  al- 
leges as  affirmative  defenses:  (1)  That  the 
Injuries  complained  of  were  due  entirely  to 
tbe  negligence  of  plaintiff,  and  the  danger- 
ous and  unsafe  character  of  his  horse;  and 
(2)  that  plaintiff,  knowing  tbe  unsafe  and 
dangerous  character  of  the  horae,  assumed  all 
risk  Incident  to  driving  it  upon  tbe  streets 
or  highways.  Upon  these  allegations  there 
was  Issue  by  reply.  At  the  trial  the  matters 
alleged  affirmatively  In  tbe  answer  were  as- 
sumed by  tbe  court  and  connsd  to  proieut 
tbe  issue  itf  contributory  negligence,  and  tbe 
case  was  submitted  to  the  jury  under  Instruc- 
tions upon  this  Issue.  Tbe  defendant  bad 
verdict  and  judgment.  Tbe  court  having 
made  an  order  grantli^  plaintiff  a  new  trial, 
tbe  defendant  appealed.  Tbe  motion  was 
made  upon  several  of  tbe  statutory  grounds. 
We  find  no  justification  for  tbe  order  on  any 
of  the  grounds  assigned,  save  the  first,  to 
wit.  Irregularity  In  tbe  conduct  of  counsel 
for  defendant,  whereby  plaintiff  was  pre- 
vented from  having  a  fair  trial. 

The  charge  of  Irregularity  is  predicated 
upon  the  conduct  of  counsel  during  argument 
to  the  Jury.  Upon  tbe  issue  of  contributory 
negligence,  tbe  defendant  had  adduced  evi- 
dence which  tended  to  show  that  tbe  horse 
driven  by  plaintiff  was  unsafe  and  danger- 
ous, In  that  It  would  become  frightened  and 
unmanageable  at  tbe  sight  of  an  automobile, 
and,  if  approaching  It,  would  turn  and  run, 
whether  tbe  machine  made  noise  or  not 
Some  of  this  evidence  was  admitted  over  ob- 


jection, which  went  to  the  order  and  form  la 
which  it  was  Introduced,  but  not  to  Its  rele- 
vancy or  materiality.  When  the  court  came 
to  Instruct  the  jury,  however,  all  of  this 
character  of  evidence  was  withdrawn  from 
their  consideration ;  tbe  court  charging  tbem 
that  though  they  should  conclude  from  the 
evidence  that  -  the  horse  was  unsafe  and 
would  run  away  without  apparent  cause,  the 
driving  of  it  by  plaintiff  upon  tbe  streets  and 
public  highways  was  not  an  act  of  negli- 
gence, for  the  reason  that  this  was  not  a 
breach  of  duty  that  he  owed  to  the  defend- 
ant and  that  tbe  evidence  on  this  subject 
must  therefore,  not  be  considered  by  them  in 
arriving  at  a  verdict  After  the  submission 
of  these  instructions  and  during  bis  address 
to  the  jury,  one  of  counsel  for  tbe  defendant 
several  times  referred  to  the  character  of 
the  horse  as  shown  by  this  evidence,  and 
commented  upon  -It  as  furnishing  a  reason 
why  the  plaintiff  should  not  recover.  Coun- 
sel for  plaintiff  interrupted  blm,  objected  to 
his  reference  to  tbe  evidence,  and  asked  that 
tbe  court  Instruct  the  jury  to  dlsr^ard  his 
remarks.  Tbe  court  overruled  the  objection 
and  directed  counsel  to  proceed,  saying  that 
be  was  within  bis  rights.  In  view  of  the 
instructions  already  given  to  the  Jury,  the 
remarks  of  counsel  were  entirely  out  of  place. 
The  court  should  bave  Instructed  the  Jnry  as 
requested,  and  directed  counsel  to  refrain 
from  further  comment 

Tbe  instmctlons  already  given  te  tbe  jury, 
whether  right  or  wrong,  were  the  law  of 
tbe  case.    Murray  v.  Helnze,  17  Mont  353, 
42  Pac.  1057,  43  Pac.  714;   State  v.  Dickin- 
son, 21  Mont  595,  55  Pac.  539 ;  King  v.  Lin- 
coln, 26  Mont  157,  66  Pac.  836;  McAllister 
V.  Rocky  Fork  Coal  Co.,  31  M^nt  359.  7S 
Pac.  595.    They  directed  the  jury  that,  In 
finding  tbeir  verdict  upon  tbe  Issue  of  con- 
tributory negligence,  they  should  not  con- 
sider the  evidence  in  question  at  all.  The 
law,  thus  formally  declared  by  the  court  as 
tbe  rule  by  which  the  jury  must  be  guided, 
was  for  the  time  being,  and  until  changed  or 
modified,  binding  both  upon  the  court  and 
tbe  jury.   It  was  also  tbe  rule  by  which  tbe 
argument  of  counsel  should  have  been  con- 
trolled.   In  permitting  counsel  for  defend- 
ant to  pursue  the  course  he  did,  by  overrul- 
ing the  objection  of  counsel  for  plaintiff,  the 
court  virtually  told  tbe  Jury  that  tbe  evi- 
dence was  before  tbem  for  consideration  and 
that  they  should  consider  It  Doubtless  they 
did  so.    We  think  tbe  evidence  was  compe- 
tent, not  only  upon  tbe  Issue  of  contributory 
negligence,  but  also  to  aid  the  jury  in  de- 
termining whether  the  horse  was  -  tbe  sole 
cause  of  plalntlfTs  Injuries.   Clearly,  If  tbe 
disposition  of  the  horse  was  such  as  la  dis- 
closed by  the  testimony  of  some  of  the  wit- 
nesses. It  was  proper  for  tbe  jury  to  consider 
this  fact  together  with  all  the  other  testi- 
mony, in  order  to  arrive  at  the  cause  of  tbe 
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nuwiy  and  the  accident,  and  to  detmntoe 
wbetber  the  plain  tiff  caused,  or  proximately 
eontribnted  to,  bii  own  Injury.  Hnntoon  t. 
Tmmball  (a  O)  12  Fed.  8M;  rietctaer  t. 
Dixon,  107  Md.  420k  68  AtL  87S;  Wrlgtat  r. 
Cna%,  142  MldL  OOS,  106  N.  W.  71. 

It  does  not  alter  tbe  case  tliat  the  action 
of  tbe  court  In  withdrawing  the  evidence 
fnnn  the  jnry  was  ftTwable  to  tbe  plaintiff. 
A  party  la  entlUed  to  hare  a  trial  upon  tbe 
erldenoe  pnqjierly  In  tbe  case ;  and  while  It  Is 
true,  as  counsel  for  defendant  argue,  that  if 
the  court  had  pmlsted  in  sending  the  case  to 
tlw  Jary  upon  tbe  theory  upon  whldi  tbe  In- 
■tnictlons  were  formulated,  tb»  plaintiff 
vDold  have  had  no  cause  of  ccnnplalnt.  yet. 
in  orermllng  the  objection  of  counsel  for 
plaintiff  and  permitting  opposing  counsel  to 
call  the  attaatUon  of  the  Jiuy  to  tbe  excluded 
erldeiiee,  as  fnmlriilng  a  reason  why  plain- 
tiff should  not  recover.  It  allowed  the  jury  to 
Goosldtir  evidence  not  before  them.  The  be* 
bavlor  of  counsel  was  Indefensible.  Tbe 
eoort  should  not  have  pOTmltted  It.  Tbe  mo- 
tion for  8  new  trial  vras  properly  granted. 

It  is  argued  counsel  for  defendant  that 
ttie  order  granting  tbe  new  trial  was  Im- 
providently  made,  because  tbe  facts  showing 
adsconduct  of  counsel  were  brou^t  Into  tbe 
record  by  affidavit,  Instead  of  by  bill  of  ex- 
cepdons.  There  Is  no  merit  In  this  conten- 
tion. Prior  to  the  passage  and  approval  of 
tbe  act  of  1907  (Laws  10th  Sess.  c.  41 ;  Rev. 
Codes,  I  6795),  a  motion  for  a  new  trial  upon 
tbe  gronnd  of  the  Irregularity  complained  of 
here  (Rev.  Codes,  |  6794;  Code  Civ.  Proc. 
1395,  I  1171),  could  be  made  only  upon  affi- 
davit (Code  Civ.  Proc.  1893,  f  1172;  Cole- 
mja  V.  Perry,  28  Mont  1,  72  Pac.  42;  Tagne 
T.  Capllce  Co..  28  Mont.  61,  72  Pac.  297; 
King  V.  Pony  Gold  Mining  Co.,  28  Mont  74, 
72  Paa  309).  Under  the  present  Code  It  can 
be  made  either  upon  affidavit,  or  upon  bill  of 
exceptiona,  or  both.    Rev.  Codes,  f  0795. 

It  Is  also  ai^ed  by  counsel  for  defendant 
Oiat.  taking  the  evidence  as  a  wbole,  it  la 
manifest  that  plaintiff  cannot  recover  In  any 
erent,  and  bence  that  the  order  granting  blm 
a  new  trial  was  improvidently  made.  This 
argunaent  proceeds  upon  the  assumption  that 
the  evidence  adduced  by  the  defendant  so 
clearly  and  satisfactorily  supports  tbe  con- 
dasSon  that  he  was  not  guilty  of  any  neg- 
lij^ce  that  the  plaintiff  ought  not  to  re- 
cover. We  are  not  permitted  to  determine 
the  merits  of  this  contention.  Tbe  grounds 
of  the  motion  enumerated  in  the  notice  of  in- 
tention to  move  for  a  new  trial  do  not  in- 
r!ude  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict  Hence  the  court  made  no 
mlhig  thereon  which  Is  before  this  court  for 
reriefw. 

No  [Mint  Is  made  that  the  defense  of  con- 
tributory negligence  is  not  properly  pleaded. 
We  Tenture  the  remark,  however,  that  the 
answer  Is  wholly  Insufficient  in  this  respect. 


Blrsdi  T.  Cltlseni^  Electrle  Co., 
9S  Pac.  D4a 

The  order  Is  affirmed. 

Affirmed. 


Mont  574, 


SMITH  and  HOIXOWAT,  JJ.,  concur. 


COALGATB  00.  et  al.  V.  BBOSS. 
(Supreme  Court  of  Oklahoma.  Nov.  11,  1900.) 

(Syllabut  by  the  Court.) 

1.  Appeal  and  Erbob  ({  207*)— Nbcessitt 
FOB  Objections  in  Loweb  Coubt. 

To  preseDt  the  questioo  of  misconduct  of 
counsel  in  making  improper  statements  to  the 
Jury  in  his  argument  for  appellate  review,  tliers 
must  be  an  objection  seaBonably  made,  and  an 
exceptioD  properly  taken  if  it  is  OTerruled. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Wg.  i  1600;  Dec.  Dig.  {  207.*] 

2.  DAUAOES  (S  208*)— INJTTBT  TO  SeBVANT— 

QuEBTioK  roa  JuKT— Extent  of  Injubt. 
Where  several  nonexpert  witn^es  testify 
on  one  side  to  tbe  eflfect  that  an  injury  for 
which  damages  were  allowed  by  a  jury  was  of 
a  permanent  nature,  and  the  plalatltTa  injured 
tiand  was  exhibited  to  the  jury  in  corrobora- 
tion of  said  testimony,  and  several  expert  wit- 
nesses testify  OD  tbe  other  side  that  the  Injury 
was  slight,  and  that  there  was  a  complete  re- 
covery, it  was  proper  to  submit  tbe  evidence  on 
both  sides  to  the  jury,  and  let  it  decide  the  dis- 
puted question  of  fact 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  lAg.  Si  ban,  634;  Dec.  Dig.  |  20&*j 

8.  Masrb  and  Sebvant  (H  179.  811*)— In- 
jury BT  Fellow  Sebvant— Bight  or  Ac- 
tio k. 

Under  section  36,  art  9,  of  the  Coostitntion, 
which  provides:  "Toe  common-law  doctrine  of 
the  fellow  servant,  so  far  as  it  affects  tbe  lia- 
bility of  the  master  for  injuries  to  bis  servant, 
resulting  from  the  acts  or  omission  of  any  oth- 
er servant  or  servants  of  the  common  master, 
is  abrogated  as  to  every  employ^  of  every  rail- 
road company  and  every  street  railway  company 
or  intenirban  railway  company,  and  of  every 

fierson,  firm,  or  corporation  engaged  in  mlniar 
a  this  state;  and  every  such  employ^  shall 
have  the  same  right  to  recover  for  every  In- 
jury suffered  by  him  for  the  acts  or  omissions 
of  any  other  employ^  or  employ^  of  the  com- 
mon master  that  a  servant  would  have  If  such 
acts  or  omissions  were  those  of  the  master  him- 
self in  Jhe  performance  of  a  nonassignable  duty 
*  •  •  '* — where  the  negligence  of  the  fellow 
servant  causes  the  injury  of  a  person  engaged 
in  the  service  of  a  corporation  as  a  rope  rider  in 
the  slope  of  a  coal  mine,  his  act  constitutes 
a  breach  of  duty  of  the  master,  and  at  the 
same  time  a  breach  of  duty  on  his  own  part  to- 
ward his  co-employ£,  and  the  person  Injured 
may  maintain  a  jobit  action  a^inst  the  mas- 
ter and  servant  (or  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  snd 
Servant,  Cent.  Dig.  SI  354-358, 1236;  Dec  Dig> 
§S  179,  3H.*1 

f  Additional  SyUahiu  by  BUtonai  ataif.) 
4.  Trial  (S  133*)  —  Ihpbopeb  Abguu ent  or 

Counsel. 

In  an  Injury  case,  plaintiff's  attorney  in 
argument  said:  "These  corporations  make  a 
habit  of  going  to  these  men  that  are  hurt  and 
settling  these  cases  without  consulting  their  at- 
torneys. £*awyers  have  suffered  that  way  in  the 
Indian  Territory"-^and,  upon  opposing  counsel 
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askloff  If  he  claimed  that  anch  had  been  done 
ID  the  preaeat  case,  answered:  "No;  because  I 
beat  them  to  it."  JuBt  before  the  jury  retamed, 
the  court  told  them  not  to  consider  the  attor- 
ney's remark.  Held,  that  the  misconduct  was 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Diff.  S  316;  Dec.  Dig.  S  133.*) 

Appeal  from  District  Goui%  Goal  County; 
A  T.  West,  Judge. 

Action  by  Jesae  Bross  against  the  Coal- 
gate  Company  and  another.  Judgment  for 
plalntur,  and  defendants  appeal.  Affirmed. 

B.  B.  McInnlB,  C.  Porter  Johnson,  and  Ar- 
thur O.  Mosel^,  for  plalnUfls  In  error.  D. 
H.  Llnebauigh,  for  defendant  In  error. 

KANE,  C.  J.  This  was  an  action  for  per- 
sonal Injuries,  commenced  against  the  Coal- 
gate  Company,  a  corporation  -  owning  and 
operating  a  coal  mine  at  Coalgate,  Okl.,  and 
Its  holstlBg  engineer,  George  Wheeler,  by 
Jesse  Bross,  the  defendant  In  error,  who  was 
plaintiff  In  the  court  below;  the  plaintiffs 
.  in  error  here  being  defendants.  The  plain- 
tiff claims  to  have  received  Injuries  while 
In  the  eerrlce  of  the  defendants  as  a  roi>e 
rider,  In  a  slope  of  a  coal  mine  near  Coal- 
gate,  on  December  1,  WT.  It  appears  from 
the  evidence  that  he  was  pushing  a  trip  of 
two  cars  down  the  slope;  that  to  this  trip 
was  attadied  one  end  of  a  wire  rope,  while 
the  other  end  was  attached  to  the  drum  of 
a  hoisting  engine  upon  the  smrface  of  the 
ground  near  the  mouth  of  the  mine;  that 
the  latch  kicker,  MaddMi,  who  was  In  the 
slope  at  the  time  near  the  plaintiff,  gave  a 
signal  to  the  engineer.  Wheeler,  to  lower 
the  trip,  but,  Instead  of  lowering  It,  he  Jerk- 
ed It  upward  and  against  plaintiff,  injuring 
him.  The  def^dants  filed  separate  demur- 
rers to  the  petition,  on  the  ground  that 
the  causes  of  action  aonght  to  be  Joined 
agatiut  the  Coalgate  Company  and  against 
defendant  Wheeler  wore  Improperly  Joined, 
wblch  demurrers  -were  orerruled  l>y  the 
court;  and*  the  defendants  excepted.  There- 
after defendants  filed  separate  answers,  con- 
taining a  general  denial,  a  plea  of  contril^a- 
tory  negligence,  and  one  of  assumption  of 
risk,  on  the  part  of  the  plaintiff.  Plaintiff 
filed  a  reply  In  the  nature  of  a  general  de- 
ntal. When  the  cause  was  called  for  trial 
the  defendants  filed  separate  motions  to  re- 
quire the  plalntUF  to  elect  as  to  whether  he 
would  proceed  against  the  Coalgate  Com- 
pany or  defendant  Wheeler,  alleging  the 
causes  of  action  against  them  were  Improp- 
erly Joined,  and  that  the  petition  was  multi- 
farious, which  motions  were  orerruled,  and 
defendants  excepted.  Thereupon  the  cause 
proceeded  to  trial  before  the  court  and  a 
Jury  upon  the  Issues  Joined  by  the  pleadings. 
Thereafter  a  verdict  signed  by  nine  of  the  Ju- 
rors In  favor  of  the  plaintiff  and  against  de- 
fendants, for  the  sum  of  $3.00(^  was  return- 
ed, and  Judgment  was  duly  mtered  thereon. 


From  tills  Judgment  the  defoidants  appeal- 
ed to  this  court  by  petition  in  error  and  case- 
made. 

While  counsel*  for  defendants  assign  va- 
rious grounds  upon  which  the  Jodgment  of 
the  court  l>elow  should  be  reversed,  they 
have  confined  themselves  in  their  brief  and 
oral  argument  to  the  following:  (1)  That 
there  is  error  in  the  said  Judgment  and  pro- 
ceedings In  that  the  defendant  in  errw,  be- 
ing the  prevailing  party,  at  the  trial  In  the 
said  action  was  guilty  of  Irregularity  In  the 
proceedings  therein,  by  reason  of  iita  counsel 
nmklng  the  remarks  In  hia  address  to  the 
Jury  excepted  to  by  plaintiffs  In  error,  and 
set  forth  In  full  In  the  record;  (2)  that 
there  is  error  In  the  said  judgment  and  pro- 
ceedings in  that  the  verdict  of  the  Jury  is 
excessive,  appearing  to  have  been  given  un- 
der the  Influence  of  passion  or  prejudice; 
(3)  that  the  coart  committed  error  by  over^ 
ruling  the  separate  demurrers  of  said  de- 
fendants. The  other  errors  complained  of 
are  predicated  upon  Instructions  given  and 
refused,  and  excluding  from  the  Jury  obtain 
evidence  as  to  a  conversation  In  the  mine 
between  plaintiff  and  Madden,  or  so  much 
thereof  as  passed  from  Bross  to  Madden. 

The  misconduct  of  counsel  complained  of, 
as  shown  by  the  record,  was  that  plalntlCTs 
attorney,  while  engaged  In  the  closing  argu- 
ment before  the  Jury,  and  In  reply  to  the 
argument  of  defendant's  attorneys,  based  up- 
on the  evidence  of  the  early  date  of  filing 
of  the  first  suit  In  this  cause,  made  the  fol- 
lowing remarks:  "There  are  two  sides  to 
this  question,  gentlemen  of  the  Jury.  These 
corporations  make  a  habit  of  going  to  these 
men  that  are  hurt  and  settling  these  cases 
without  consulting  their  attorneys.  Law- 
yers have  suffered  that  way  In  the  Indian 
Territory."  Whereupon  attorneys  for  de- 
fendants asked.  "Do  yon  <Ailm  that  has  oc- 
curred in  tills  case?"  to  which  the  attorney 
for  the  plaintiff  replied:  "No;  because  I 
beat  them  to  It" — to  ail  of  which  remarks 
of  counsel  the  defendants  thai  and  there 
duly  excepted  at  the  time.  Coonsei  for  de- 
fendants in  error  Insists  that  to  present  the 
question  of  misconduct  of  counsel  in  the  ar- 
gument, objections  should  be  made  to  the 
alleged  Improper  statements,  and  a  mllag 
asked  thereon  by  the  trial  court,  and  a  mere 
exception  to  the  remarks  of  counsel,  not  pre- 
ceded by  any  ruling  of  the  court,  is  not 
sufficient  to  raise  the  question  as  to  the 
propriety  of  such  language.  There  Is  con- 
siderable confusion  upon  the  question:  How 
may  error  In  allowing  a  prejudicial  line  of  ar- 
gument be  saved  for  review  In  an  appellate 
tribunal?  This  court  has  not  committed  It- 
self on  the  question,  and  Is  disposed  to  fol- 
low the  rule  approved  by  Mr.  Thompson  in 
his  work  on  Trlala  (volume  1,  S  962)  that  the 
"more  correct  view  is  that  sncli  an  Irregular- 
ity can  only  be  saved  for  appellate  review  by 
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ma  objection  seaaonablj  made,  and  eoEceptlon 
prppeilx  taken  If  It  !■  ovemiled."  However, 
we  are  of  the  <vlnloo  that  the  miecondnct 
<tf  eomuel  In  the  case  at  bar  conld  not,  un- 
der the  circumstances,  have  teen  prejudicial 
to  the  rights  of  the  defendant  TbB  record 
«how8  that  after  the  condushm  at  axga- 
meat  <A  oonns^,  and  Just  before  the  jwcy 
retired,  the  court  made  the  following  state- 
ment: *^aitlemen  of  the  jury,  In  refaroice 
to  the  remarks  that  Mr.  Unebangh  made  In 
regard  to  the  coal  company  settling  theae 
vuits  without  the  consult  or  knowledge  of 
the  attorneys  of  the  injured  parties,  you  will 
not  conidd«  that  Wtara  the  defendants  at- 
torneys excepted  to  the  remarks,  he  said  that 
be  would  withdraw  them— I  understood  him 
to  say  that  he  would  take  it  back;  he  said 
that  he  told  me  to  instruct  the  JU17  not  to 
consider  those  remarks — did  not  hear  that 
part  of  It  but  you  will  not  now  consider 
thoae  remarks."  We  are  of  the  opinion, 
therefore,  that  the  conduct  of  counsel  was 
not  such  under  the  circumstances  as  to  war- 
rant tUs  court  in  holding  it  to  be  rever^ble 
error. 

Under  the  second  subhead  of  his  brief 
Gounsd  for  plaintiff  In  errw  argues  that  ss 
plaintiff's  li^urles  conidsted  of  a  simple  frac- 
ture of  the  radius  of  the  forearm,  from 
whiA  no  serious  consequences  followed,  and 
whldi  without  fault  im  his  part  would  hare 
^ept  him  from  woric  about  60  days,  the  ver- 
dict of  the  Jury  was  excessive.  The  plain- 
tiff Introduced  no  exp^t  evidence  to  estab- 
lish the  nature  or  permanency  of  the  Injury. 
He  and  the  monbers  of  his  family  tastlOed 
that  since  the  Injury  he  had  never  been  able 
to  use  the  band  Injured;  that  he  has  no  pow- 
er to  open  and  dose  tba  fingers  of  that  hand; 
that  the  Injury  is  permanent  and  he  could  not 
open  his  tiand  as  far  at  the  Ume  of  the  trial 
as  be  could  eo  days  before;  that  he  bad  not 
at  the  time  of  the  trial,  nor  had  he  had  alnce 
the  time  of  the  Injury,  any  power  or  control 
over  the  flngoe  of  that  hand.  On  the  other 
hand,  Ave  physicians,  among  them  two  who 
waited  upon  the  plahitlff,  testified.  In  sub- 
stance, that  the  radius  ot  the  forearm  was 
teoken;  that  there  was  a  slight  displace* 
meat ;.  that  they  put  the  bone  in  perfect  ap* 
poaitton,  and  that  there  had  bem  a  complete 
recovery ;  that  the  splints  were  taken  off  at 
the  end  of  SO  days,  and  that  tbe  recovery  at 
that  time  was  pnctlcally  complete ;  that  the 
ligaments  were  not  torn,  and  that  there  was 
no  paralysis:  that  if  the  patient  bad  b^n 
to  use  his  hand  at  the  time  the  splints  were 
taken  off,  the  hand  would  have  been  all 
rlf^t  at  the  date  of  the  trlaL  Counsel  In- 
rtsts  that  this  expert  evidence,  notwithstand- 
ing that  It  Is  contradicted  by  the  nonex- 
pert evidence  of  plaintiff  and  his  klnfolks, 
condnslvely  shows  that  the  Injury  was  mere- 
ly a  simple  fracture,  and  not  a  permanent 
injury,  and  that  giving  tbe  plaintiff  30  days 
after  the  splints  were  removed  In  which  to 
recovw  normal  strength,  the  greatest  loss 


of  time  that  would  seem  -to  be  reasraiably 
due  to  the  injury  would  be  00  days.  Plain- 
tiff was  reoelrlng  per  day,  and  a 
verdict  for  13,000  vras  so  disproportionate  to 
the  actual  damage  Incurred  that  it  ought 
not  In  good  ccmadeuce  to  be  permitted  to 
stand.  If  it  conld  be  taken  for  granted  that 
the  expOTtti  were  right  end  tiMt  in  view  of 
their  testlnumy  no  weight  should  be  given 
to  the  testimony  of  the  plaintiff  and  his  non- 
expert witnesses,  the  contention  of  counsel 
would  probably  ben  well  takuL  But  they 
cite  no  authority  where  such  preponderance 
haa  been  givoj  to  expert  testimony,  and  we 
can  think  oif  no  reason  now  why  It  was  not 
prop^  to  submit  the  testtmmy  on  both  sides 
to  the  jury,  and  let  it  decide  Its  might  and 
the  credibility  of  the  witnesses.  The  testi- 
mony of  the  experts  may  senn  very  persua- 
sive to  the  court  but  the  jury  and  the  court 
below  saw  the  wltneraes  face  to  face,  the 
cmdltion  of  the  injured  hand,  and  no  doubt 
gave  due  consideration  to  all  the  evidenceii 
Undw  the  drcumstauees  we  are  of  the  opin- 
ion that  the  court  Is  bound  by  the  oft-reiter- 
ated rule  that  If  there  ls  any  evidence,  direct 
or  Indirect  reasonably  tending  to  support 
the  verdict  of  tiie  Jury,  this  court  will  not 
disturb  It  Bvery  presumption  Is  in  its  fa- 
vor, and  the  court  will  not  weigh  or  balance 
the  evidence. 

Under  the  next  argument  of  wror  coun- 
sel for  plhintifls  In  error  insist  th^  It  was 
error  for  the  court  bdow  to  lequlre  the  de- 
foidant  in  error  to  elect  as  to  which  cause 
of  action  alleged  in  his  peUtlon,  vis.,  the 
cause  set  out  against  the  defendant  the  Coal- 
gate  Company,  or  the  cause  set  out  against 
the  defendant  Wheeler,  he  would  stand  on; 
maintaining  that  the  cause  of  action  against 
the  master,  the  Coalgate  Company,  and  the 
swvant  Wheeler,  are  separable^  and  that 
lii^  ought  not  to  be  proceeded  against  johit^ 
]j.  There  la  'C<mslderable  conflict  -on  the 
question  of  the  right  to  join  master  and 
servant  as  defendants  in  an  action  for  the 
servant's  n^ligence.  The  question  does  not 
seem  to  have  been  passed  upon  squarely  by 
the  fiupreme  Court  of  the  United  States,  but 
the  courts  of  last  resort  of  a  good  many  of 
the  states  and  the  federal  courts.  District 
and  Circuit,  and  Circuit  Court  of  Appeah^ 
have  passed  upon  It  many  times.  From  an 
examination  of  the  authorities  It  seems  that 
the  weight  of  authority  In  the  state  courts 
is  In  favor  of  such  joinder,  while  In  the  fed- 
eral courts  the  preponderance  Is  perhaps  the 
other  way.  Both  state  and  federal  authori- 
ties in  favor  of  and  against  such  joinder  are 
collected  and  considered  In  Charman  v.  Lake 
Erie  &  W.  R.  Co.  et  al.  (C.  C.)  105  Fed.  44% 
and  Helms  v.  Northern  Pac.  Ry.  Co.  et  al. 
(C.  C.)  120  Fed.  389;  the  first  case  taUng 
the  affirmative,  and  the  second  the  negative 
side  of  the  question.  As  'these  cases  have 
fully  collected  the  authorities  and  discussed 
the  proposition  pro  and  con,  we  will  not  cite 
furthw  cases,  or  attempt  to  reconcile  tbon, 
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disposed  of,  and  shall  be  afforded  a  reason- 
able opportonlty  to  introduce  erldence  and 
to  be  beard  thereon,  to  the  end  that  Justice 
may  be  done.   *   *  The  Corporatt«i 

Oonunlssion,  by  virtue  of  the  provisions  ol 
article  9  of  the  Oonstltntlon,  Is  invested  with 
Mtraordlnary  powers,  beliv  anthorlsed  to 
exerctoe  not  only  l^sIatiT^  but  also  uecn- 
tire,  admlnlstratlT^  and  judicial,  powers. 
Section  3Z  (section  28^  Bunn's  Ed.)  at  said 
article  prorides:  *1n  no  case  of  appeal  from 
the  commission,  shall  any  new  or  addlthmal 
evidence  be  Introduced  in  the  Supreme 
GonrC;  hut  the  dialrman  of  the  commissiDn, 
under  the  seal  of  ihe  onnmlssion,  sliall  cer- 
tify to  the  Supreme  Court  all  liie  facts  upon 
which  the  action  appealed  from  was  based 
and  which  may  be  essoitial  for  the  proper  de- 
cision cS  the  appeal,  together  with  such  of 
the  erldence  introduced  before,  or  considered 
hsr,  the  commission  as  may  be  selected,  sped- 
fled,  and  required  to  be  certified,  by  any  par- 
ly in  interest;  as  well  as  such  other  evidence, 
so  introduced  or  considered  as  the  commis- 
sion may  de«n  proper  to  certify.  The  com- 
mission shall,  whenever  an  ai^eal  Is  taken 
therefrom,  file  with  the  record  of  the  case, 
and  as  a  part  thereof,  a  written  statonent 
of  the  reasons  upon  whidi  the  action  appeal- 
ed from  was  based,  and  such  statemmt  shall 
be  read  and  considered  by  the  Supreme 
Court,  upon  dispoalnff  of  ttie  aKteal."  Sec- 
ttja  S&S^  Comp.  Laws  OU.  1009  (section 
4308,  St  OkL  IfiQS),  provides  that  the  record 
shall  be  made  up  from  the  petition,  the  pro- 
cess, return,  the  {deadings  subsequent  there- 
to, reports,  verdicts,  orders,  judgments,  and 
all  material  acte  and  iwoceedlngs  of  theconr^ 
etc. 

Whether  we  look  to  the  tenh  record  from 
the  statutes  ot  Oklahoma,  whidi  when  not 
r^ngnant  to  the  provisions  of  the  Constitu- 
tion, or  locally  inappllcaUe,  were  continued 
In  force  by  the  enabling  act  (Act  June  16, 
1906,  C  8836,  84  Stat  267)  and  section  2  ol 
the  sdiedule,  or  to  the  procedure  in  Virginia 
from  which  this  provision  was  transplanted, 
the  result  Is  the  same.  Bection  1B6,  art.  12, 
Const  1902,  In  that  state,  the  record  is  tiie 
pleading  on  either  side,  the  usual  impanel- 
ing of  tiie  Jury,  the  Terdlct,  and  Jndgmoit 
Hagarity  t.  fithlpman,  82  Va.  606^  T  S.  B.  381. 
"If  tlie  opinion  of  the  trial  Judge  Is  referred 
to  In  the  decree  reciting  the  cause,  It  also 
becomes  a  inrt  of  the  record."  Todd  t. 
Bykee,  97  Ta.  14S,  S3  6.  E.  517.  Except  as 
modified  by  section  22,  supra,  section  6839 
applies.  Atchison,  Topeka  ft  Santa  F6  Ry. 
Co.  V.  Love  (Okl.)  99  Pac.  1061;  E.  a  8. 
Ry.  Co.  T.  Love,  100  Pac.  22. 

Though  it  may  be  necessary  for  the  com- 
mission to  make  and  preserve  a  record.  It 
does  not  follow  tiiat  a  strict  or  narrow  rule 
es  to  procedure  ^all  prevail  as  in  trials  at 
common  law.  Interstate  Commerce  Com,  t, 
Balrd,  194  U.  S.  25,  24  fiup.  Ot  S68,  4S  L. 
Ed.  860.  Tbe  fact  that  the  petition  may 
have  asked  for  the  regulation  of  Interstate 


oommnce,  yet  if  tiie  order  of  the  Corpora- 
tion Commission  made  thereon  did  not  In. 
terfoe  with  interstate  commerce,  the  com- 
mission had  jurisdiction  to  enter  sama  Its 
jurisdiction  does  not  depend  upon  any  spe- 
cial form  fsl  ideadlitf,  the  test  being,  not  the 
relief  prayed  for,  but  that  granted.  In  fact, 
it  is  not  essential  for  any  petition  to  be  filed, 
but  that  notice  shall  be  had.  fioch  notice  as 
IwaBcrlbed  by  section  IS  of  arUde  9  of  the 
Constitution  being  that  the  particular  car- 
rier or  carriers  or  parties  to  be  affected  might 
have  adequate  opportunity  to  defend,  and 
the  thct  that  the  x>etiUon  called  for  the  In- 
stalling of  an  Interstate  train,  after  notice 
and  hearing  thereon  and  an  order  entered 
for  the  Installing  of  an  Intrastete  train.  If 
It  could  be  made  to  appear  that  this  warn 
prejudicial  to  the  appellant  In  that  it  was 
misled,  and  not  having  prepared  for  a  hear- 
ing on  the  issue  as  to  an  intrastete  train, 
but  as  to  an  interstete  train.  In  that  event 
tiie  appellant  would  have  just  right  to  com- 
plain. No  such  contention  was  made  at  the 
hearing  before  the  commission  or  suggested 
here. 

Tbe  appellant  fmrther  complains  tiiat  it 
was  entitled  to  a  continuance,  and  that  tbe 
refusal  of  the  same  was  an  abuse  of  the  com- 
mlsskm's  discretion  and  prejudicial  to  its 
rights.   In  ordn:  to  have  a  reversal  of  the 
action  of  the  commission  In  this  respect,  as 
no  proper  showing  was  made  for  a  continu- 
ance at  the  time  of  the  hearli^,  there  should 
have  been  an  afiirmatire  and  farther  show- 
ing by  motion  fOr  the  reopmlng  of  this  case 
in  ordw  that  It  might  defend.  Whilst  a  mo- 
tion for  a  new  trial  Is  not  required  In  order 
to  have  the  action  of  the  commission  review- 
ed by  this  court  yet  If,  vplthln  proper  time 
after  this  ordiee  had  been  made,  a  motion  bad 
been  filed  before  the  commission  setting  forth 
Cacts  showing  that  this  ordor  was  unreason- 
able and  unjust  and  that  it  did  not  bare 
sufficient  notice  in  whldi  to  meet  tiie  Issiie 
on  which  the  order  was  entered,  and  that 
if  it  had  been  granted  a  continuance  sucb 
defense  would  have  been  made,  then  the  ap- 
pellant would  be  In  a  position  to  complain 
here  of  the  Cfnnmlsalon's  action  overruling 
the  motion  for  a  continuance  of  dosli^  tbe 
case.  The  motion  tor  new  trial  filed  In  tbis 
case  does  not  set  up  any  affirmative  fact  to 
show  that  it  was  prejudiced  in  not  being 
granted  a  continuanG& 

The  finding  and  order  of  the  commission 
Is  as  follows: 

"The  commission  finds  from  the  evid^ce 
that  the  defendant  operates  a  line  of  rail- 
road from  Enid,  Okl.,  to  Tmnon.  Tex.,  whlcb 
Is  a  part  of  Its  through  line  firom  Tulsa  to 
Vernon,  Tex.  That  It  is  about  208  miles 
from  Enkt  to  Vernon,  and  191  miles  from 
Enid  to  the  state  line  betweai  Texas  and 
Oklahimia.  That  ths  lost  stetion  in  Okla- 
homa, gfOsg  In  the  dlrecticm  ot  Vernon,  is* 
Davidson,  about  2H  miles  from  tite  state 
line.  The  commission  further  finds  that  this 
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eeruoM  of  Joly  1, 1907,  eRpedally  after  its  adop- 
tion bj  the  Legialatare. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  |  17 ;  Dec.  Dig.  I  i2.»] 

^  COBPOBATIONS  (i  394»)— REVIEW— FlKDlH OB 

or  Corporation  CouMisaiON. 

Under  Const,  art  9,  i '22,  proTldlng  a  prima 
facie  presumption  in  favor  of  findings  of  fact 
of  the  Oorponttion  Commission,  such  findings 
will  not  be  disturbed  by  the  Supreme  Court 
when  supported  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  S  1676;  Dec  Dig.  8  394.*] 

7.  EviDBNOB  (1 25*)— Judicial  Nonce— Coun- 
ty hEATS. 

The  court  will  take  jadicial  notice  that  cer- 
tain towns  are  county  seats  of  their  respective 
counties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  9  31;  Dec.  Dig.  f  25.*] 

Appeal  from  the  Corporation  Commission. 

Proceedings  by  J.  J.  Williams  and  others 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company  before  the  Corporation  Com- 
mission. From  the  order  rendered,  defend- 
ant app^s.  Affirmed  In  part,  and  lerersed 
in  part. 

On  tbe  27tb  day  of  January,  1908)  the  ap- 
pellees, J.  J.  Will  lams,  B.  A.  Billups,  and  J. 
J.  UcCnrl^,  filed  their  complaint  with  the 
CoTpwatlon  Commission,  alleging:  That 
tbey  were  realdeDtB  of  Waahlta  and  Oiuter 
«oiintle8  and  were  Interested  and  affected 
toy  lack  of  adequate  train  service  on  tbe 
Enld-Vemon  Division  of  said  raUroad  and 
proper  faculties  at  Its  station  in  tbe  dty  of 
Cordell.  That  said  appellant  operated  a  line 
of  railway  between  Tulsa,  Okl.,  and  Vernon, 
Tex.,  a  distance  of  over  200  miles,  traversing 
one  of  tbe  most  fertile  and  populous  sections 
of  the  state.  That  it  operated  but  one 
tbrough  train  from  Tulaa  to  Temon,  wbUih 
•was  Inadequate  to  serve  the  traveling  public 
Tbat  it  refused  to  make  pn^ier  connectlonB 
with  tbe  Chicago,  Bock  Island  &  Fadflc  BnU- 
way  Company  at  Clinton,  and  therefore 
creatly  inconvenienced  tbe  tntTeUng  public. 
tEbat  its  d^mtat  Cordell  la  far  removed  from 
tbe  center  of  jM^nlatlon  of  said  city,  and 
tbat  it  refused  to  install  a  telephone  there- 
in for  the  convenience  of  the  public:  Tbe 
complainants  pray  tbat  tbe  defendant  com- 
pany be  required  to  "operate  two  passenger 
trains  from  Enid.  OkL.  to  Vernon,  Tex., 
*  *  *  requiring  said  trains  to  mate  con- 
nections with  tbe  Chicago,  Rode  Island  it 
Pacific  Railway  Company  at  Clinton,  OkL, 
both  east  and  west  with  both  of  said  trains, 
and  also  to  Install  a  telephone  In  the  depot 
at  Cordell,  OkL,  and  for  sach  other  and  fur- 
ther order  as  tbe  conunis^n  may  deun 
necessary  and  juat  In  tbe  premises."  After- 
wards J.  O.  Flidier  and  others,  of  Okeene,  on 
said  line,  Joined  in  said  petition,  asking  tbat 
appellant  be  required  to  establish  additional 
paasoiger  servloe  on  its  line  between  Enid 
and  CSinton.  Notice  was  duly  served  on  tbe 
app^ant  A  bearing  was  bad  on  rebruary 


9.  1006,  tbs  appellees  b^ng  represented  by 
R.  A.  BlUups,  Esq.,  and  tbe  appellant  J. 

B.  Hutchinson,  general  supulntendent.  A 
motion  was  made  for  continuance,  but  the 
case  was  dosed  tbat  day.  On  tbe  6tb  day 
of  March,  1908,  the  toAtx  was  entered.  On 
the  IStb  day  of  Mardi,  the  appellant  filed 
bis  motion  for  new  trial  oa  the  ground  (1> 
of  irregularity  in  proceedings  by  wbldi  it 
was  prevented  from  having  a  fair  trial,  and 

(2)  because  said  order  and  every  part  there- 
of is  not  sustained  by  suffidoit  evldmcev  and 

(3)  because  It  is  contrary  to  law,  and  (4)  be- 
cause at  errors  of  law  growing  out  of  the 
trial,  excited  to  by  tbe  defendant,  and  (0) 
because  tbe  order,  and  each  part  thereof,  is 
unjust  and  unreasonable,  and  (6)  because 
said  order  is  In  violation  of  the  Constitution 
of  the  United  States,  which  provides  tbat 
no  man's  property  may  be  taken  without  due 
process  of  law,  and  (7)  because  said  order 
and  each  part  thereof  Is  in  violatton  of  the 
provisions  of  the  Constitution  of  the  United 
States  which  provides  tbat  no  person's  prop- 
erty may  be  taken  without  Just  compensa- 
tion. On  tbe  16tb  day  of  March.  1008,  the 
motion  for  new  trial  was  overruled;  excep- 
tions being  aaved.  Tbe  defendant  was  given 
time  to  make  and  serve  case^nade  and  to 
file  supersedeas  or  suspension  bond,  which 
was  accordingly  done,  and  this  order  is  now 
properly  before  this  court  on  appeal  from  the 
Corporation  Commission  for  review. 

W.  F.  Evans,  R,  A-  Klelnschmldt,  and  A.  G. 

C.  Brierer,  for  appellant  G.  A.  Hensbaw, 
Asst  Atty.  Gen.,  and  R,  A.  Blllops,  for  ap- 
pellees. 

WILLIAMS,  J.  (after  stating  tbe  facts  as 
above).  The  following  questions  are  raised 
on  this  record :  (1)  Tbe  main  petition  having 
asked  for  an  additional  train  to  be  installed 
by  appellant  and  operated  between  the  points 
of  Tulsa,  OkL,  and  Vernon,  Tex.,  which 
would  be  an  Interstate  train,  has  tbe  Corpo- 
ration Commission  Jurisdiction  on  said  hear- 
ing to  order  an  Intrastate  train  to  be  in- 
stalled? (2)  Is  said  order,  sustained  by  the 
evidence  in  the  record,  supported  by  its 
prima  fade  presumption  to  such  an  extent 
tbat  we  cannot  say  tbat  it  is  unjust  and  un- 
reasonable? 

Section  18,  art  9,  Gosst.  (section  224. 
Sunn's  Ed.),  provides  as  follows:  "Before 
tbe  conunlsslon  shall  prescribe  or  fix  any 
rate,  charge  or  dasslficatlon  of  traffic,  and 
before  It  shall  make  any  order,  rule,  regula- 
tion, or  requirement  directed  against  any  one 
or  more  companies  by  name,  the  company  or 
companies  to  be  affected  by  such  rate,  charge, 
classification,  ordor,  rule,  regulation,  or  re- 
quirement, OuHl  flnt  be  given,  by  the  com- 
miBsion,  at  least  ten  days'  notice  of  tbe  time 
and  place  wben  and  where  tbe  contemplated 
action  in  tbe  premises  will  be  considered  and 
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iiam^  or  that  It  la  the  only  railway  station 
on  that  line  between  that  point  and  the  Tex- 
as state  lina  Thta  court,  as  well  as  the  Cor- 
poration Commission  takes  Judicial  knowl- 
edge of  the  population  of  the  conn  ties,  towns, 
and  cities  located  In  snch  counties  traTersed 
by  thlB  railroad  as  shown  by  the  special 
federal  census  of  July  1,  1907,  especially  aft- 
er its  adoption  by  an  act  of  the  Leglalatiire. 
See  chapter  8,  arL  1,  p.  165,  fiesa.  Laws  Okl. 
1907-08.  In  connection  with  the  census  and 
the  evidence  In  the  rewrd,  the  finding  of 
the  commission  that  "the  railroad  travrases 
a  highly  dereloped  asrlcnltnral  country  al- 
most its  entire  dlstanoe  and  passes  through 
flome  of  the  t>«t  towns  In  western  Okla- 
homa" seems  to  be  sustained. 

As  to  the  finding  that  the  defendant  oper- 
ates only  one  passenger  train  dally  each  way 
over  this  line  of  road;  that  on  this  passen- 
ger railroad  serrlce  the  trains  are  badly 
crowded,  and  upon  many  occasions  passen- 
gera  have  to  stand  between  stations;  that 
south  of  Clinton  to  the  state  line  the  passen- 
ger train  does  not  make  connection  at  CUn- 
toa  with  the  Rock  Island  train  which  passes 
through  Clinton  east  and  west;  that  the  pas- 
senger equipment,  including  the  coaches,  be- 
tween Enid  and  Clinton,  are  of  the  older  type 
of  equipment,  and  are  not  at  all  times,  kept 
In  a  suitable  condition  for  the  reasonable 
coDTenience  of  the  people;  thnt  the  passen- 
ger service  now  furnished  by  the  defendant 
between  Enid  and  Thomas,  Okl.,  or  the  state 
tine,  is  Inadequate  and  Insufficient  for  the 
reasonable  necessities  and  conveniences  of 
the  traveling  publlc^they  are  sustained  by 
some  evidence  which  Is  uncontro verted,  and, 
in  view  of  the  prima  facie  presumption  in 
favor  of  Its  correctness,  enjoined  by  sectlwi 
22,  art.  9,  of  the  Constitution,  this  court  Is 
not  permitted  on  review  in  this  proceeding  to 
disturb  the  same. 

As  to  the  finding  that  the  defendant  should 
operate  a  train  so  as  to  make  connection  at 
Clinton  with  the  main  through  line  of  the 
Rock  Island  Railway  east  and  west,  Inas- 
much as  this  road  leads  to  Oklahoma  City, 
one  of  the  commercial  centers  of  the  state,  al- 
so Shawnee  and.McAlester,  two  other  large 
commercial  towns,  and  for  this  reason  the 
service  la  Inadequate  In  that  respect.  In  some 
respects  they  are  not  sustained  by  the  evi- 
dence. As  to  the  population  of  Shawnee  and 
McAlester,  it  was  permissible  for  the  com- 
mission to  look  to  the  census  for  the  same; 
no  evidence  having  been  offered  as  to  such 
population.  There  Is  no  evidence  whatever 
in  the  record  relative  to  their  commercial  in- 
tereste  or  size.  We  do  not  take  judicial 
knowledge  of  the  same,  nor  did  the  Corpora- 
tion Commission.  If  a  finding  was  thought 
necessary  by  the  c<HnmiS8lon  theretm.  It 
should  have  had  eTldence  introduced  relatlro 
thereto,  as  was  done  as  to  Oklahoma  Glty< 
No  evidmce  appears  In  the  record,  showing 
the  schedule  ot  Uie  trains  nmnlng  dally 
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over  the  Rock  Island  through  Clinton,  east 
and  west,  nor  as  to  the  train  running  over 
the  line  of  the  appellant  north  and  south 
dally  from  Enid  to  Cllnt<m,  Hobart,  and  Da- 
vidson. We  take  Judldal  knowledge  that 
Enid,  Arapabo,  and  Oordell  are  county  seats 
reflectively  of  Qarfield,  Custer,  Washita, 
and  Kiowa  counties,  points  touched  by  the 
railroad  of  the  appellants.  The  order  require 
Ing  a  telephone  to  be  installed  in  the  station 
at  Cordell  Is  not  assigned  as  error;  the  state- 
ment having  been  made  In  the  oral  argument 
that  it  had  been  complied  with.  Therefore, 
as  to  that  portion  of  the  order  relative  to 
the  Installing  of  the  telephone,  It  will  be  af- 
firmed. 

The  Older  directs  that  the  schedule  of  the 
train  known  as  No.  609,  leaving  Ebld  at  12:45 
p.  m.,  shall  be  so  adjusted  as  to  make  connec- 
tion at  Clinton  with  the  west-bound  train  on 
the  Rock  Island  due  at  Clinton  at  5:10  p.  m.; 
that  the  schedule  of  train  known  as  No.  610^ 
leaving  Davidson  at  5:58  a.  m.,  should  be  so 
adjusted  that  this  train  shall  arrive  at  Clin- 
ton In  time  to  make  connection  with  the  Rock 
Island  east-bound  train  due  to  leave  Clinton 
at  9  a.  m.;  ttiat  these  trains  shall  be  operat* 
ed  daily  between  Enid  and  Davidson,  OkL 
There  Is  not  a  scintilla  of  evidence  In  the  rec- 
ord that  train  No.  609,  according  to  schednle, 
has  been  leaving  Buld  at  12:45  p.  m.,  or  that 
the  west-bound  train  on  the  Bock  Island  was 
due  at  Clinton  at  5:10  p.  m.,  or  that  train 
Xo.  610  bad  been  leaving  Davidson  at  5:5S  a, 
m.,  or  that  the  Rock  Island  ea^-bound  -train 
was  due  to  leave  Ollnton  at  9  a.  m.  These 
recitals  in  the  order  are  absolutely  without  a 
scintilla  of  evidence  for  support  These  two 
trains  are  evidently  interstate  trains  travers- 
ing the  appellant's  railway  from  Enid,  OkL, 
to  Vernon,  Tex.,  and  there  Is  no  evidence 
In  this  record  showing,  If  It  were  permissi- 
ble, why  the  State  Corporation  Commission 
should  require  the  change  of  the  schedule  of 
this  Interstate  train,  the  schedule  of  which 
as  an  interstate  train  has  been  made  with  a 
view  of  making  connection  with  interstate 
points  such  as  Vernon,  Tex.,  and  the  trains 
leaving  Enid,  for  Kansas  City  and  other 
points.  That  portion  of  the  order  relating  to 
the  interstate  trains  Nos.  609  and  610,  under 
this  record,  should  be  set  aside. 

Section  20,  art  9,  Oonst,  provides  that: 
"Until  otherwise  provided  by  law,  such  ap- 
pel  shall  be  taken  In  the  manner  in  which 
aiq>eal8  may  be  taken  to  the  Supreme  Court 
from  the  district  courts,  except  tMt  such  an 
appeal  shall  be  of  right  and  the  Supreme 
Court  may  provide  by  rule  for  proceedings  In 
the  matter  of  appeals  In  any  iiartlcular  In 
which  the  existing  rules  of  law  are  Inaj^llca- 
ble."  And  section  22  of  the  same  article  pro- 
vides what  shall  constitute  the  record  and 
the  certifying  op  of  the  same.  Section  6065| 
OompL  liaws  OkL  1909  (St  I  4455;  WU- 
son's  Ber.  ft  Ann.  St  1903,  |  4751),  provides 
that:  "When  a  Judgment  or  final  order  shall 
be  reversed,  either  In  whole  w  In  part;  In 
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tbe  district  oonrt  or  Supreme  Ooort  the  court 
teverBlng  the  Mme  shall  proceed  to  render 
endi  Jo^cmait  as  the  court  below  shonld 
have  rmdered,  or  ronand  tba  cause  to  the 
conrt  below  jfor  such  Judgment"  . 

Nme  of  tbe  provlstons  of  article  »  appear 
to  be  Id  conflict  with  section  G086.  supra. 
Tbe  judgm^t  of  tibe  Oorporatltm  Commis- 
sion Is,  accordingly,  affirmed  wherein  It  re- 
quires a  passenger  train  to  be  installed  to  be 
operated  dally  each  way  from  EUd  to  David- 
son, being  in  addition  to  the  train  already  op- 
erated  from  E^nld  to  Tenum,  Tez„  and  inter- 
vening points,  which  wUl.  including  the  train 
from  £nid  to  Vernon,  constitute  two  tniina 
dally  each  way  between  Davidson  and  Enid. 
But  that  part  ot  the  order  changing  the  sched* 
ule  of  trains  Noe.  60(^  and  910  is  reversed. 

The  Judgment  is,  accordingly,  affirmed  In 
part  and  reversed  in  i>art.  Ail  the  Justices 
G<mcnr. 


BATES  MULLEN. 
(Snprene  Oourt  of  Oklahoma.    Jan.  2.5,  19ia 
Beheazing  Denied  March  2,  1910.) 

fSyllaInu  ly  the  Court.} 

1.  Gonars  (I  431*)  —  Jdbisdiction  —  Counrr 

GOUBT— GUABDIANSRIF  PROCEEOINaS. 

A  t^ardiaosbip  proceeding  pendine  in  one 
of  the  United  States  courts  of  tne  Indian  Ter- 
ritory at  the  time  of  admission  of  the  state  was, 
by  section  19  of  the  enablinK  act  (Act  June  16, 
2906.  c.  3335,  34  StaL  271)  and  section  23  of  the 
Schedale  of  the  Constitution,  transferred  to  the 
county  court  of  the  county  in  which  was  locat- 
ed the  court  in  which  tbe  case  was  pending. 

[Kd.  Note.— For  other  cases,  see  Gourta,  Gent. 
Dig.  fi  1143-1149;  Dec.  Dig.  |  481.«] 

2.  CODBTB  (I  4S1*)— JuBUDicnoiv  — ComvTT 

COUBTS  —  PaOCEEOINa    TSAnSFEBBBD  TO 

Wbonq  County  upon  Statehood. 

A  county  court  to  which  had  been  trans- 
ferred a  guardlauahiii  proceeding  that  would 
have  been  properly  triable  in  the  court  of  an- 
other county,  If  It  bad  been  instituted  aince  the 
admission  of  the  state,  was  not  by  reason  of  the 
act  of  the  Legislature  approved  March  12,  1908 
<SeBB.  Laws  1907-08,  p.  212),  ousted  of  jurisdic- 
tion of  said  cause,  where  no  application  for  a 
transfer  thereof  was  ever  made  by  any  of  the 
parties  having  a  substantial  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  431.*] 

8.  GUABDIAN  AND  WaBD  (8  87*)— APPLICATIOM 

FOB  Sale  of  Land— Service  or  Obder. 
Service  of  an  order  of  the  court  granting  a 
hearing  upon  the  applicatiou  of  a  guardian  for 
an  order  of  sale  of  his  ward's  real  estate  must, 
by  reason  of  section  1846,  Wilswi's  Rev.  &  Ann. 
St.  1903,  be  had  by  one  of  the  following  meth- 
ods: First,  by  personal  service  of  a  copy  of 
the  onier  on  tbe  next  of  kin  of  tbe  ward  and 
all  persons  interested  in  the  estate  at  least  14 
days  before  the  hearing  of  the  petition;  second, 
by  publication  of  a  copy  of  socb  order  at  least 
3  weeks  in  a  newspaper  printed  in  the  oounty, 
or,  if  there  be  none  printed  In  the  county,  then 
in  such  newspaper  as  may  be  spedfied  by  the 
court  or  judge  in  the  order. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  0»nL  Dig.  |  34S;  Dec  Dig.  <  87.*] 


4  GUABDIAK  AHD  WARD  (|  8T«)— APPUCATIOW 

FOR  Sale  op  Lard— Service  of  Order. 
The  court  cannot  by  order  reouire  service 
hy  both  methods,  or  service  by  publication  fnr 
a  longer  time  than  that  ptescnbed  hj  tb»  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  1  345;  Dec.  Dig.  I  87.*] 

5.  Guardian  and  Ward  (SS  SI,  8C*>— Saub  ot 

Land— FiUNG  or  Petition. 

A  petition  of  a  guardian  for  an  order  ox 
sale  of  his  ward's  real  estate  must  be  filed  in 
the  county  court  of  tbe  county  in  which  he  was 
appointed  guardian ;  but  the  petition  is  not 
required  to  show  affirmatively  that  the  ward  re- 
Hdee  In  the  county  where  it  Is  filed,  In  order  to 
give  the  conrt  juriadictlon.  « 

[Ed.  Note.— For  other  caaes,  see  Guardian  and 
Ward.  Cent  Dig.  IS  336*  340-344 ;  Dec.  Dig.  H 
81,  80.*] 

0.  Guardian  and  Ward  ({  107*)- Sale  of 
Lands— Collateral  Attack- Decree  Cow- 
FiBHiNO  Sale  of  Ward's  Land. 

A  decree  couflrming  a  sale  at  public  auction 
by  the  guardian  of  his  ward's  real  estate,  made 
upon  a  nearing  of  the  return,  brought  on  before 
the  first  day  of  the  next  term  of  the  county 
oourt  after  such  sale,  is  not  rendered  void  on 
ecdlateral  attack,  because  notice  of  such  bear> 
log  was  given  only  9  days,  instead  of  10,  as 
directed  by  order  of  the  court  fixing  the  date  of 
such  bearing,  and  as  provided  by  sections  1^2 
and  1667,  Wilson's  Rev.  &  Ann.  St.  Okl.  1903. 

[Ed.  N(H;e.— For  other  casea,  see  Gnardian  and 
War^  Cent  Dig.  ftS  892,  293;  Dec.  Dig.  1 

Error  from  Dlstrtet  Oourt,  Garter  Conntgr; 
S.  H.  BuBsel,  Judge. 

Actlm  1^  J.  S.  Mnllen  against  J.  J.  EavesL 
Judgment  for  plaintia.  Defendant  brings  er- 
ror. Affirmed. 

This  is  an  action  of  ejectment  brought  by 
defendant  Id  error  in  the  district  court  of  Car- 
ter county  to  recover  the  possession  of  a  cer- 
tain tract  of  land  situated  in  said  county. 
In  his  i>etltion  In  that  court  defendant  in 
error,  hereinafter  called  plalntltf,  alleges  that 
he  has  a  legal  estate  In  fee  simple  and  an 
equitable  estate  in  and  to  a  certain  tract  of 
Ifljid  which  he  describes,  and  that  he  !s  en- 
titled to  the  immediate  possession  thereof. 
He  alleges  that  plaintiff  in  error,  hereinafter 
called  defendant,  has  unlawfully  kept  b!m 
out  of  possession  of  same  since  January, 
1909,  and  prays  for  judgment  for  possession 
thereof  and  for  damages  in  the  sum  of  $100. 
Defendant,  by  his  answer,  attempts  to  allege 
specifically  the  facts  pertaining  to  tbe  man- 
ner In  which  plaintiff  acquired  his  allied  ti- 
tle to  the  land,  which  alleged  facts  are  briefly 
as  follows:  Bmlly  Holding,  a  foll-blood 
Chickasaw  Indian,  died  In  the  year  1904,  aft- 
er baying  had  allotted  to  her  the  lands  In  con- 
troversy. She  left  surviving  her  as  her  heirs 
at  law  her  mother,  Sncky  Holding  her  fa- 
ther, Amos  Holding  and  five  brothers  and 
sisters,  namely,  James,  Annie,  and  Armon 
Holding,  minors,  and  Andrew  L.  Brown  and 
Lydia  Colbert,  adults.  One  7.  A  Bonner  was 
appointed  gnardian  for  the  three  minors  in 
tbe  United  States  Court  for  fba  Soutliem 
District  of  the  Indian  Territory,  at  Ard- 
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mon,  pelm  to  the  aOmls^on  of  the  atatOk 
After  the  admlsBlon  of  the  etate,  he  filed  blB 
petition  In  the  county  conrt  of  Carter  conn* 
ty,  aaklns  for  an  order  of  sale  permitting 
and  directing  him  to  sell  the  interest  of  his 
wards  in  the  land  in  controversy  for  the 
purpose  of  maintenance  and  education.  The 
order  of  sale  was  made,  the  Interest  of  the 
mln(urs  soldt  and  conveyed  nnder  order  of 
tliat  court  PlaintUf  is  the  grantee  of  the 
purcliaser  at  said  -sale  and  has  also  purdias- 
ed  the  interest  of  the  adult  heirs. 

The  specific  auctions  of  the  answer, 
made  by  the  d^endant  for  the  pnrpose  of 
showing  that  the  sale  by  the  guardian  was 
void,  and  that  there  Is  an  outstanding  title 
in  said  minor  helr^  in  substance,  are:  First. 
That  tiie  minor  heirs,  represoited  by  F.  A. 
Bonner,  guardian,  were  at  the  time  the  pe- 
tition for  sale  and  the  ord^  thereon  was 
made  domiciled  in  Johnston  county,  Okl.,  and 
for  this  reason  the  county  court  of  Carter 
county  had  no  jurisdiction  to  «itertain  the 
petition  for  the  sale  of  their  lands.  Second. 
That  the  court  In  making  the  order  for  hear- 
ing on  the  petition  of  guardian  for  sale  or- 
dered that  the  next  of  kin  and  persons  In- 
terested be  notified  by  personal  serrtce  of  the 
time  and  the  place  of  said  hearing,  and  also 
ordered  that  a  copy  of  the  order  be  published 
for  four  consecutlre  weeks  in  the  Arclmorelte 
of  Ardmore,  OkL  No  personal  service  was 
made  upon  the  next  of  kin  and  persons  Inter- 
ested. The  notice  of  hearing  was  published 
upon  the  2d.  9th,  16th,  and  23d  days  of  Sep- 
tember, 1906,  making  In  all  only  22  days, 
whereas,  the  order  of  court  was  that  it 
should  be  published  for  four  weeks.  Third. 
That  the  court  In  ordering  the  sale  directed 
that  notice  thereof  be  published  in  a  papw 
published  in  Carter  county  for  two  consecu- 
tive weeks,  and  in  a  paper  In  an  adjoining 
county  for  the  same  length  of  time,  but  that 
such  notice  was  published  in  the  Carter  coun- 
ty paper  on  the  4th  and  11th  days  of  Octo- 
ber, lOOS,  and  in  a  paper  In  an  adjoining 
county  on  the  1st  and  8th  days  of  October, 
1008.  Fourth.  I^at  in  the  or^er  for  hearing, 
on  the  return  of  sale  the  conrt  set  the  SOth 
day  of  October,  1908,  as  the  date  for  said 
hearing,  and  ordered  that  notice  thereof  be 
published  in  the  Ardmorelte  of  Ardmore, 
Okl.,  for  10  days.  Tliat  said  notice  was  pub- 
lished only  on  the  2l8t  and  SOth  days  of  Oc- 
tober, 1908. 

A  demurrer  to  the  defendant's,  answer  was 
sustained,  whereupon,  he  having  refused  to 
plead  further,  the  court  rendered  a  Judgment 
in  favor  of  the  plaintiff  on  the  pleadings. 

H.  A.  Ledbetter.  fbr  plaintiff  in  error.  J. 
T.  Cabell,  J.  A.  Bass,  and  Cottingham  & 
Bledsoe,  tor  defendant  in  aror. 

HAZES,  J.  (tffter  fltatlDK  the  facta  as 
above).  The  first  contention  of  counsel  for 
plaintiff  in  error  Is  that  the  conn^  court  of 
Carter  county  was  without  Jnrisdlctlra  to  en- 
tertain the  petition  of  the  guardian,  F.  A. 


Bonner,  tor  an  order  of  sale  of  his  wards'  In- 
terest In  the  land  in  conteorersy.   He  con- 
cedee  that  the  United  States  Conrt  for  the 
Sonthem  District  of  the  Indian  Twrltory 
had  Jurisdiction  to  appoint  F.  A.  Bonner 
guardian  of  the  minora.  His  wards  then  re- 
sided, and  now  reside,  in  what  was  formerly 
the  Sonthem  District  of  the  Indian  Terri- 
tory. It  is  not  contended  tliat  any  change  of 
residoice  has  been  made  by  any  act  of  the 
wards,  their  guardian,  or  their  parents,  but 
that  toy  the  Cbnstitntion  the  territory  former- 
ly constituting  the  Southern  District  of  the 
Indian  Territory  was  ^vlded  into  10  or  more 
counties,  and  that  the  place  of  residence  of 
the  mbiors  la  not  within  Garter  county,  hat 
Is  within  Johnston  county.  The  statute  ex- 
tended in  force  in  the  state  by  the  enabling 
act  and  the  Sdiedule  to  the  Constitution  pro- 
vides that  the  county  court,  when  It  appears 
necessary  or  convenient,  may  appoint  guard- 
ians for  the  persons  and  the  estates,  or  tmtta 
of  them,  of  minors  who  have  no  guardian 
legally  appointed  by  deed  or  will,  and  who 
are  inhabitants  or  residoits  of  the  county. 
Section  1814  of  Wilson's  Revised  &  Annotat- 
ed Statutes  of  1008  of  Oklahoma.  Similar 
statutes  conferring  Jurisdiction  to  appoint 
guardians  exist  In  nearly  all  the  states  of  the 
Union.   Such  statutes  appear  to  have  been 
uniformly  held  to  condition  the  «:ercl8e  of 
the  power  to  appoint  guardians  upon  the  res- 
idence of  the  minors  iritUn  the  county  over 
which  the  territorial  Jurisdiction  of  the  court 
extoida,  and  the  appointment  of  a  gnardlau 
by  the  court  ttf  a  count?  ct  whidt  the  minor 
is  not  a  resident  Is  void,  and  may  be  so  treat- 
ed in  a  collateral  proceeding.  Woemer,  Am. 
Law  of  Gdnshlp.  p.  80l  But  the  question  here 
presented  is  not  one  of  Jnrlsdietiott  to  ap- 
point a  guardian,  hot  Is:  **What  became  tbe 
status  of  the  guardianship  proceeding  of  F. 
A.  Bonn»  upon  admlsdon  of  the  state  Into 
the  Unlonr*   This  proceeding  had  beoi  In- 
stituted in  a  court  having  Jurisdiction  to  eu- 
tertaln  same^  and  was  there  pending  vrlien 
the  state  was  admitted.    Whoi  Congress 
came  to  proWde  for  the  admission  of  Indian 
Territory  and  Oklahoma  Tnrltory  as  one 
state.  It  undertook,  as  has  been  the  general 
custom  of  that  body  since  the  admlsrton  or 
Florhla  as  a  state,  to  provide  for  the  disposi- 
tion of  those  cases  pending  in  the  territorial 
courts  at  the'  time  the  state  would  be  ad- 
mitted.  Section  19  of  the  enablhig  act  CAct 
June  16,  tdQ6,  c.  8385,  34  Stat  277)  pxoTldes 
"that  the  courte  of  original  Jurisdlcttoo  of 
such  state  ahall  be  deemed  to  be  the  succes- 
sor ot  all  courte  of  original  Jurisdictioo  of 
said  territories,  and  as  such,  shall  take  ancL 
retain  custody  of  all  records,  dodiet^  Jour- 
nals, and  files  of  such  courts,  except  In  caus- 
es transferred  ttierefrom  as  herein  provided. 
*   *   *"  Section  3  of  an  act  of  Gonsx^ss 
atVOTed  MardJ  4,  1007,  generally  known,  as 
the  "Amoidment  to  the  SnahUng  Ajctf*  04 
Stat.  1280,  c.  2011).  provides  that  "all  causes 
proceedings  and  matters,  dvil  m  crimiuai^ 
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indlDg  h  tbe  district  conrts  oC  Oklalioma 
TerrftDry,  or  In  tbe  United  States  courts  of 
Indltn  TeiTltorT.  at  the  time  aald  terrltorlea 
beenne  a  itat^  not  transferred  to  the  United 
States  Circalt  or  District  Courts  In  the  state 
of  OklaboDuu  shall  be  proceeded  with,  held, 
asd  drtermlned  bj  the  courts  of  said  state, 
At  Boceenors  of  said  district  courts  of  the 
territoiT  of  Mlaboma  and  tbe  United  States 
Coorti  ta  the  Indian  Territory.  •  •  •" 
OttH'  Mcttons  of  the  enabllnc  act  and  of  the 
■mendineDt  thereto  provide  for  the  removal 
«( all  cases  of  a  federal  character  to  tbe 
United  States  Clrcolt  and  the  District  C!oarts 
stablMied  In  tbe  statei  bat  no  provi^ra  was 
Bide  tor  the  removal  at  probate  causes  to 
aU  coorts,  and  it  was  evidently  Intended 
dut  ndi  cases  pmdlng  at  the  time  itf  Ute 
idBdsslon  of  the  state  should  be  received  tiy 
tie  courts  of  the  state  tor  final  disposition. 
But  the  qoestlott  arises  as  to  whethCT  it  was 
Ueoded  by  tbe  foregoing  sections  of  the  ea- 
tiHttg  act  and  of  the  amendment  thereto  to 
MgBftte  a  particular  comrt  dI  original  jurls- 
dMliw  iBto  which  each  cause  pending  In  the 
omrtB  of  the  territories  should  pass  and  be 
flmllr  determined. 

We  tUnk  that  no  such  meaning  can  be  at- 
tributed to  these  sectlcms.  Congress,  at  the 
of  the  enactment  of  the  enabling  act, 
did  not  know,  and  could  not  anticipate,  what 
mnti  (tf  original  Jurisdiction  would  be  estab- 
SAH  within  the  state.  At  the  time  two  dlf- 
ftnnt  Jnridical  ^tfloos  existed  within  the 
territory  to  be  embraced  within  the  proposed 
itite:  Congress  did  not,  and  could  not,  know 
vUcb  of  these  systems,  w  whether  either  of 
OcD.  would  be  adopted  and  continued  by 
tbe  Constitution,  and,  in  tact,  neither  of  said 
tttma  was  adopted  or  continued  by  tbe  Con- 
cftutloD  but  a  system  jUfEerent  from  elthw 
«t  the  sTStems  theretofore  obtaining;  has  been 
otiMIslwd.  It  could  not  be  foretold  wheth- 
fftbeftamers  of  the  Constitution  4^  thepro- 
vmi  state  would  make  the  Jurisdiction  of 
tke  cDurts  bavliv  original  probate  inrisdl(^ 
tim  la  goardlanshlp  proceedings  depend  np- 

■  tte  residence  of  the  minor  or  upon  the  lo- 
atloD  of  his  cstete  Tbae  provisions  of  the 
aobUi^  ect  were  not  self-enforcing.  Subse- 
Wnt  legislation  eith«  1^  way  of  constltu- 
tiBDal  provision  or  acta  of  the  legislative  body 
°( the  state  was  necessary  to  carry  these 
mrWona  into  effect  In  Benner  et  aL  v. 
fWer.  9  How.  235,  13  L.  Ed.  119.  fbe  court 
■ilA:  "On  the  admlaalon  ia  a,  territMlal  gov- 
nment  Into  the  Union  as  a  state,  the  con- 
nnence  of  both  the  fedml  and  state  gov- 
nwnta  woidd  seem  to  be  required  in  the 
rtaufyr  ot  th»  records  In  cases  of  appropri- 
■te  state  Jurlsdidion  fnnn  the  old  to  the  new 
VTCsiment.  An  act  of  Congress  would  be 
hxipsUe  at  passing  tliem  under  the  state  Ju- 
fWletlaii,  as  would  be  an  act  of  the  L^s- 
'•«aa  ta  the  state  to  take  the  records  out 

the  custody  of  the  federal  government 
Both  thoold  coQcnr."   Speaking  further  up- 

■  tUs  qoestlMi,  the  coort  said:  have 


said  that  the  assent  of  Congress  was  essen- 
tial to  tlie  authorized  transfBr  of  t3ie  records 
of  the  territorial  courts,  in  suite  pending  at 
the  time  of  the  diange  of  govwnment,  to  the 
custody  of  state  tribunals.  It  is  proper  to 
add,  to  avoid  misconstruction,  that  we  do  not 
mean  thereto  to  inqtly  or  express  any  opin- 
ion on  the  question  whethN'  (a  not  without 
such  assent,  the  state  Judicatures  would  ac- 
quire JurladlctloaL  That  is  altogether  a  dlf- 
feroit  question.  And,  besides,  the  acta  of 
OmgresB  that  have  been  passed,  in  several 
instances,  on  the  admission  of  a  state,  pro- 
viding fcHT  the  trani^r  of  the  federal  causes 
to  the  District  Court,  as  in  the  case  of  the 
admission  of  Florida,  already  referred  to, 
and  si^ng  nothing  at  the  time  in  respect  to 
those  belonging  to  state  autliority,  may  very 
w^  Imply  an  ass^t  to  the  transfer  of  than 
by  the  state  to  the  appr(H>rlate  tribunal. 
Even  the  omission  on  the  part  of  Congress 
to  interfere  at  all  In  the  matter  may  be  snb- 
Ject  to  a  like  Implication.  And  a  subsequent 
assent  would  doubtless  operate  upon  past  acts 
of  transfer     the  state  authority." 

We  think  that  it  was  the  intention  of  Con- 
gress by  the  provisions  oi  the  enabling  act 
quoted  supra,  to  give  ito  assent  to  the  passing 
of  tbe  cases  appropriate  for  state  Jnrisdic- 
tl<m  pending  In  the  territorial  conrta  of  orig- 
inal Jurisdiction  into  the  state  conrts  of 
original  Jurisdiction,  and  to  consent  to  tbe 
transfer  of  the  papas  and  records  In  such 
canaes  to  said  conrta,  as  the  succenors  of  the 
territorial  courts,  and,  stace  the  enabling  act 
required  the  constltntlonal  convmitlon  act- 
ing as  I^Islativo  agente  of  the  people  of  the 
proposed  state  to  accept  ita  terms  by  an  Ir- 
revocable ordinance,  it  was  incnmbcmt  upon 
the  constitutional  convention  and  the  state 
Legislature  te  provide  for  tiie  reception  of 
these  cases  Into  the  conrta  of  the  state  and 
for  their  final  disposition.  But  we  do  not 
think  that  Congress,  in  consenting  to  the 
transfer  of  sndi  cases  and  the  records  and 
papers  therein,  and  in  directing  that  the  same 
should  be  received  into  the  state  courta  and 
finally  disposed  of,  intended  to  limit  the  leg^ 
islatlve  power  of  the  state  to  provide  for  the 
rec^tlon  and  disposition  of  said  cause  fuE^ 
ther  than  that  those  pending  In  the  conrts 
of  original  Jurisdiction  of  the  two  territo- 
ries should  come  into  the  state  courts  of  orig- 
inal jurisdiction  as  the  successors  of  said  ter- 
ritorial courts.  This  seems  to  have  been  the 
construction  placed  upon  these  provisions  by 
tbe  framers  of  tbe  Constitution  and  by  the 
first  Legislature  of  the  state,  as  evidenced  by 
the  provl^kms  omtalned  in  the  Constitution 
and  by  certain  acta  of  the  Lc^fialature  which 
shall  hereafter  be  referred  to.  While  sndu 
construction  by  those  legislative  bodies  is  not 
controlling  upon  this  court  it  is  not  without 
persuasive  Influence^  Section  27  of  the  Sched< 
ule  of  the  Constitution  (page  889,  Snydw*s 
Const)  provides :  ^All  cases,  civil  and  crUo- 
inal,  poDdiiv,  at  the  time  of  the  admissltm 
of  the  State  Into  the  Uniaa,  in  the  district 
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courts  of  the  territory  of  Oklahoma,  In  any 
county  witbin  the  district,  and  the  recorda. 
papers,  and  proceedings  of  said  district  conrt, 
and  the  seal  and  other  propwty  appertaining 
thereto,  shall  be  transferred  Into  the  district 
court  of  the  state  for  snch  connty,  except  as 
Is  inovlded  In  the  enaUing  act  of  Congress, 
and  all  cases,  dvU  and  criminal,  pending  at 
the  Ume  of  the  admission  of  the  state,  into 
the  Union,  In  the  United  States  Conrts,  for 
the  Indian  Territory,  ^thln  the  limits  of 
any  connty  created  In  whole  or  In  part,  with- 
in the  limits  of  what  was  heretofore  the  In- 
dian Territory,  and  all  records,  papers,  and 
proceedings  of  said  United  States  Courts  for 
the  Indian  Territory,  and  the  seal  and  other 
property  appertaining  thereto,  shall  be  trans- 
ferred to  the  district  court  of  the  state  for 
snch  county,  except  as  is  iworlded  In  the 
enabling  act  of  Congress  and  ttM  amradments 
thereto :  Provided,  that  the  Legislature  may 
provide  for  the  transfer  of  any  snch  cases 
from  one  county  to  another  county.**  Section 
28  of  the  Schedule  (pagce  387)  provides: 
"When  this  Constitution  shall  go  Into  effect, 
the  books,  records,  papers,  and  proceedings 
of  the  probate  court  In  each  county,  and  all 
causes  and  matters  of  administration  and 
guardlanshii^  ani  oilier  matters  pending 
therdn,  shall  be  transferred  to  the  county 
conrt  of  such  county,  exc^t  ot  Day  county, 
which  diall  be  transferred  to  the  county 
court  of  Ellis  county,  and  the  county  courts 
ta  the  respective  counties  shall  proceed  to 
final  decree  of  Jodgmenl;  order,  or  other  ter* 
minatlon  in  the  said  several  matters  and  caus- 
es as  the  said  iwobato  court  might  have  done 
If  this  Constitution  had  not  been  adopted. 
Tlie  district  court  of  any  connty,  Uie  suc- 
cessor of  the  United  States  Court  for  the 
Indian  Territory,  in  each  of  the  counties 
formed  in  whole  or  in  part  in  the  Indian 
Territory,  shall  transfer  to  the  connty  court 
of  snch  connty  all  matters,  proceedings,  rec- 
ords, books,  papas,  and  documents  appertain- 
ing to  all  causes  or  proceedings  relating  to 
estates:  Provided  that  liie  Legislature  may 
provide  for  the  transfer  of  any  of  said  mat- 
ters and  causes  to  anothw  county  than  here- 
in prescribed."  By  section  12  of  article  7  of 
the  Constitution  original  jurtedictlon  in  all 
probate  matters  Is  conferred  ulxm  the  connty 
courts.  As  In  probate  matters,  the  county 
courts  of  the  state  coirespond  in  original  Ju- 
risdiction thereof  to  the  United  States  Courts 
bf  the  Indian  Territory  and  to  the  probate 
courts  of  Oklahoma  Territory,  they  became, 
as  to  all  probate  matters,  as  a  class  of  courts 
established  in  the  state,  the  successor  of  said 
territorial  courts,  and  spedflc  provisions  were 
made  by  section  23  of  the  Schedule  for  the 
Inception  by  the  county  courts  of  the  probate 
cases  pending  at  the  time  of  the  admission 
of  the  state  and  for  their  final  disposition. 
It  was  the  duty  of  the  district  court  of  any 
county  of  the  state  carved  out  of  Indian  Ter- 
ritory to  cause  by  proper  order  all  matters, 
proceedings,  records,  and  books  pertaining  to 


all  original  causes  or  proceedings  relating  to 
estates  that  come  to  It  from  any  United 
States  Court  of  the  Indian  Territray  to  be 
transfored  to  the  coun^  court  of  such 
county.  Davifl^  v.  Carothers  (Okl.)  07  Pac. 
581. 

Indian  Territory  was  divided  into  four  Ju- 
dicial districts,  etnAx  of  which  embraced  a 
large  area,  and  each  of  which  was  by  the 
Constitution  divided  Into  several  counties. 
In  each  at  these  counties  a  district  court  and 
a  county  court  were  established.  In  eadi  Ju- 
dicial district  of  the  Indian  Territory  there 
existed  one  United  States  Court,  which  held 
Its  terms  at  dUTwoit  places  In  the  ^Ustrict. 
At  any  of  the  different  places  where  court 
was  held  in  the  district  guardians  coald  be 
ai^lnted,  and  were  appointed  for  minors  re- 
siding within  the  district  One  of  sndi  places 
of  holding  court  In  the  Sonthnm  District  was 
at  Ardmore,  now  the  county  seat  of  Carter 
county.  The  guardianship  proceedings  of  F. 
A.  Bonner  were  pending  In  the  United  States 
conrt  at  that  idace  at  the  time  of  the  ad- 
mission of  the  state  and  were  therefore  under 
section  23  of  the  Schedule  properly  transferred 
to  the  county  court  of  Carter  conntr.  Owing 
to  the  fact  that  at  the  time  of  the  admission 
of  the  state  all  lands  In  the  Indian  Territory 
part  of  the  state,  title  to  ^Idi  had  passed 
from  the  government  to  Individual  ownerB. 
except  townsltes,  were  owned  by  the  members 
of  the  Five  Civilised  Tribes  of  Indiana,  or  by 
those  to  whom  the  members  had  conveyed 
their  allotments,  or  a  part  tbenot,  and  owing 
to  the  further  tact  that  tbe  minors  of  said 
tribes  shnred  equally  with  the  adults  In  the 
division  of  the  tribal  lands,  a  great  portion  of 
the  lands  of  that  part  of  the  state  was  then 
and  Is  now  owned  1^  minors,  by  reason  of 
which  there  then  existed  and  now  exists  In 
that  part  of  the  state  a  great  volume  of  pro- 
bate bushiess.  An  appointment  of  a  guardian 
for  minors  residing  in  any  of  the  Judicial  dis- 
tricts of  Indian  Territory  could  be  made  at 
any  place  at  which  court  was  held  In  eucb 
district   Application  was  not  always  made 
to  the  court  at  the  place  In  the  district  near- 
est the  residence  of  the  minor.  The  selection 
of  a  place  at  which  application  was  made  to 
the  court  for  an  appointment  of  a  gnardfian 
was  often  ^termlned  by  the  location  of  tbe 
ward's  estate,  and  the  proximity  thereto  of  a 
suitable  and  satisfactory  person  to  act  as 
guardian. 

As  a  result  of  this  practice,  when  the  dia- 
trlcts  were  divided  into  counties  by  the  con- 
stitutional convention,  It  resulted  in  many 
cases,  as  In  the  case  at  bar.  that  the  residence 
of  the  ward  fell  In  a  county  dlffereut  from 
that  in  which  the  court  at  which  the  appoint- 
ment of  a  guardian  had  been  made,  and  dif- 
ferent from  the  county  of  the  guardian's  real- 
d«ice  and  of  the  location  of  the  ward's  es- 
tate. To  have  provided  arbitrarily  that  a.11 
guardianship  proceedings  pending  upon  tbe 
admission  of  the  state  should  be  tranaferred 
to  tbe  county  court  of  the  county  that  would 
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have  had  JnrlscUctlonj  If  the  proceeding  had 
been  becun  since  the 'admission  of  the  state, 
would.  In  many  Instances,  aa  In  the  case  at 
tar,  have  resulted  In  transferring  such  pro- 
ceedings to  the  county  of  which  the  guardian 
was  not  a  resident,  and  different  from  that  In 
whidi  the  estate  of  the  ward  waa  located*' 
both  of  which  facts  would  have  contributed 
to  the  InconTenlence  and  dlfflenlty  of  the 
fnardlan  contlnntng  to  aerre,  and  In  many 
cues  would  have  rendered  his  resignation 
oecefisary  and  would  have  entailed  upon  the 
estate  of  the  ward  the  expense  of  dosing  up 
bis  guardianship  and  the  Institution  of  a 
Dew  guardianship  proceeding.  On  the  other 
hand,  had  no  proviston  been  made  autborhs- 
lag  the  Legislature  to  provide  for  the  trans- 
fer of  sikA  causes  to  other  counties  than 
tbose  designated  by  section  23  of  the  Sched- 
ule, some  of  the  proceedings  thus  transferred 
hs  the  Schedule  would  have  been  required  to 
have  been  continued  and  determined  In  a 
county  where  neither  the  ward  nor  the  guard- 
Ian  resided,  and  In  which  no  part  of  the  es- 
tate was  located.  A  flexible  rule  was  there- 
fore provided  by  section  23  of  the  Schedule 
for  the  transfer  of  these  causes,  In  that  they 
im«  transferred  directly  to  the  county  court 
of  the  county  In  which  they  were  pending  at 
the  time  of  the  admission  of  the  atate,  with 
aothorlty  vested  In  the  Legislature  to  pro- 
rMe  by  subsequent  legislative  euactmeuts 
for  the  transfer  of  any  of  such  cases  for 
thrir  final  dlspo^tlon  to  those  counties  where 
they  could  be  proceeded  with,  with  the  least 
Inconvenience  and  hardship  to  the  ward  and 
guardian  and  expense  to  the  estate. 

Section  1814,  Wilson's  Bev.  &  Ann.  St,  au- 
thorizing county  courts  to  appoint  guardians 
only  for  minora  who  are  Inhabitants  or  resi- 
dents of  the  county,  or  who  reside  without 
the  state,  and  have  estates  within  the  coun- 
ty, has  no  application  to  the  guardianship 
of  F.  A.  Bonner,  or  other  such  proceedings 
pending  at  the  time  of  the  admission  of  the 
state  Sndi  proceedings  are  controlled  and 
the  JurladlctlOTi  of  the  court  to  bear  and 
finally  determine  the  same  Is  governed  by 
the  forgoing  provisions  of  the  enobling  act 
and  of  the  Constltntl<m,  subject  to  such  stat- 
utory enactments  pursuant  thereto  as  may 
hare  been  enacted  by  the  Legislature.  Had 
the  application  of  F.  A  Bonner  for  appoint- 
ment as  guardian  been  made  subsequent  to 
the  admisalon  of  the  state,  then  only  the 
county  court  of  Johnston  county  would  have 
had  jurisdiction  to  entertain  same,  and  should 
hb  guardianship  now  pending  In  Carter  coun- 
^  tor  any  reason  be  terminated  as  by  death, 
resignation,  or  removal,  then  the  appointment 
of  a  new  gnardlan  would  be  required,  and  the 
new  proceeding  wonid  In  no  way  be  con- 
tripled  by  the  foregoing  provisions  of  the 
enabling  act  and  of  the  Constitution,  but 
wtmld  have  to  be  Instituted  In  the  county  In 
vbidi  the  minors  have  their  domldlft  Bard- 
te(  T.  Weld.  128  Mass.  587. 

OomsBl  for  jAslntifl  In  error,  howerer, 


contends  that  ttie  Jurisdiction  of  ttie  county 
court  of  Carter  county,  over  the  guardian- 
ship proceedings  Involved  In  this  cause,  had, 
prior  to  the  order  of  sale  thereon,  been  ter- 
minated by  two  certain  acts  of  the  Legisla- 
ture. Section  1  of  an  act  of  the  Legislature 
approved  December  21, 1907  (Sess.  Laws  1907- 
OS,  p.  206),  as  amended  by  an  act  of  the  Legis- 
lature ai^roved  March  12,  1908  (Sees.  Laws 
1907-08,  p.  212),  provides:  "That  all  those 
dvll  cases  transferred  from  the  courts  of 
the  territory  of  Oklahoma  and  the  United 
States  courts  in  the  Indian  Territory  to  the 
courts  of  this  state,  as  transferred  by  acto  of 
Congress  and  accepted  by  the  Constitution 
which  would  have  been  properly  triable  In 
any  court,  or  county  or  district  of  this  state, 
had  such  suit  or  proceeding  been  commenced 
after  the  admission  <tf  this  state  Into  the 
Union,  including  records  formerly  belonging 
to  the  United  States  commissioners'  courts 
and  all  papers  of  mayora  of  cities  and  In- 
corporated towns  having  and  exercising  ex 
officio  jurisdiction  as  United  States  commis- 
sioners In  that  part  of  the  state  formerly 
known  as  the  Indian  Territory,  that  may  be 
in  the  hands  of  the  clerks  of  the  various  dis- 
trict courts  of  that  portion  of  the  state,  may 
Including  probate  matters,  by  any  person  hav- 
ing a  substantial  Interest  therein,  on  petition 
verified  by  the  affidavit  of  the  appllcanf  of 
his  attorneys  of  record,  filed  with  the  judge 
or  clerk  of  the  court  where  such  cause  Is 
pending  within  sixty  days  after  the  passage 
and  approval  of  this  act,  be  transferred  to 
the  proper  courts  of  such  county  or  district, 
and  that  all  books,  records,  pending  cases, 
papers,  proceedings,  liens,  judgments  and  ex- 
ecutions  pending  In  a  justice  of  the  peace 
court  of  any  county  are  hereby  transferred  to 
some  justice  of  the  peace  court  of  the  county 
In  which  If  originally  brought  In  said  court, 
the  defendant  lives,  or  If  the  defendant  be 
a  nonresident,  then  to  the  county  where  the 
plaintlfr  lives,  or  the  defendant  has  properfy, 
and  when  such  records  are  transferred  as 
above  provided  for,  said  court  shall  have  full 
and  complete  jurisdiction  of  all  cases  and 
proceedings  so  transferred;  provided,  that 
all  transfers  of  cases,  papers,  books,  proceed- 
ings, made  or  attempted  to  be  made  by  may- 
ors of  incorporated  towns  to  the  proper  court 
are  hereby  legalized  and  made  valid." 

This  statute  applies  to  all  cases  transfer- 
red from  United  States  courts  of  Indian  Ter- 
ritory to  any  of  the  courts  of  the  state.  By 
specific  provisions,  It  Includes  probate  causes; 
It  authorizes  the  transfer  of  any  of  such 
cases  from  the  court  wherein  It  was  pending 
by  reason  of  the  enabling  act  and  the  Sched- 
ule to  the  Constitution  to  that  court  which 
would  have  had  jurisdiction,  had  the  pro- 
ceeding been  Instituted  since  the  admission 
of  the  state.  The  transfer  Is  authorized  to 
be  made  upon  application  of  any  person  bav- 
Ing  a  substantial  Interest  therein,  by  peti- 
tion, verified  by  his  affidavit,  or  by  affidavit 
of  his  attorn^  of  record;  but  the  statute 


Digitized  by 


438 


107  PACIFIC  BISFOBTEB. 


(OfcL 


does  DOt  make  it  mandatory  on  tbe  persons 
Interested  to  make  such  application,  nor  does 
It  provide  that  the  cause  shall  be  transferred 
without  such  application.  We  cannot  there- 
fore concur  in  the  contention  of  counsel  that 
tbe  effect  of  this  statute  was  to  oust  the 
coun^  court  of  Carter  county  of  Jurisdic- 
tion. No  petition  was  ever  filed  by  any  one 
with  the  county  court  of  that  county  before 
the  application  for  the  order  of  sale  was 
made,  or  at  any  other  time  so  far  as  the  rec- 
ords disclose,  asking  for  a  transfer  of  the 
cause  to  the  county  court  of  Johnston  coun- 
ty, or  of  any  other  county.  If  it  had  been 
intended  to  provide  by  this  statute  that  all 
causes,  civil  or  criminal,  shall  be  transfer- 
red to  the  county  that  would  have  had  Ju- 
risdiction if  they  had  been  instituted  since 
the  admission  of  the  state,  why  was  the 
transfer  authorized  to  be  made  only  upon 
application  of  "any  person  having  a  sub- 
stantial Interest  therein."  or  the  crimiiml 
cases  "upon  the  appUcatloa  of  tbe  defend- 
ant therein"?  If  it  bad  been  intended  that 
the  court  in  which  any  such  cause  was  pend- 
ing should  have  no  further  jurisdiction  there- 
in after  the  passage  of  the  act,  except  to 
transfer  it,  we  think  the  Legislature  would 
have  provided  that  the  transfer  of  such  cases 
st^ould  be  made  by  the  court  upon  it  appear- 
ing from  any  source  that  such  cause  was  one 
that  would  have  been  cognizable  in  tbe  court 
of  another  county,  if  it  had  been  instituted 
since  statehood. 

The  amendatory  act,  also  by  language  very 
similar  to  the  language  of  section  1,  further 
provides  for  the  transfer  of  criminal  cases 
from  the  court  of  any  county  or  district  in 
which  the  same  is  pending  to  the  court  of 
a  county  or  district  in  which  tbe  case  would 
have  been  properly  triable,  if  it  had  been 
commenced  after  the  admission  of  the  state. 
If  it  was  Intended  that  the  courts  In  which 
these  civil  and  criminal  proceedings  were 
pending  should  lose  all  Jurisdiction  there- 
of, whether  application  for  a  transfer  was 
made  or  not,  then  these  acts  placed  it  with- 
in the  power  of  each  defendant  in  a  criminal 
case  to  defeat  the  prosecution  against  him, 
because  the  court  is  not  authorized  to  make 
the  transfer  except  upon  his  application. 
The  defendant  would  be  able  to  free  himself 
from  prosecution.  We  think  no  such  mean- 
ing can  be  attributed  to  these  statutes,  but 
that  it  was  intended  only  to  give  the  parties, 
interested  in  civil  and  crindnal  causes,  the 
opportunity  to  have  them  proceeded  with 
and  finally  determined,  either  in  a  court  of 
the  county  or  district  in  which  the  cause 
has  been  transferred  by  the  provisions  of 
the  enabling  act  and  of  the  Constitution,  or  in 
the  court  of  tbe  county  in  which  it  sbonid 
have  been  instituted  If  it  bad  originated 
since  statehood,  according  as  tbe  convenience 
and  interest  of  the  parties  Interested  might 
lead  them  to  choose. 

Section  1,  as  amended,  provides  that  dvil 


causes  "may  including  probate  matters,  by 
any  person  having  substantial  interest  there- 
in, on  petition  verified  by  the  affidavit  of  the 
applicant  or  his  attorney  of  record,  filed  by 
the  Judge  or  the  clerk  of  the  court  where 
such  cause  is  pending,  within  sixty  days 
from  the  passage  and  approval  of  this  act, 
be  transferred  to  the  proper  courts.  •  •  • 

We  have  been  urged  by  the  briefs  of  coun- 
sel for  both  parties  to  determine  In  this  pro- 
ceeding the  effect  of  an  order  of  tbe  county 
court  transferring  the  probate  causes  made 
upon  application  of  a  party  Interested,  filed 
after  the  expiration  of  the  60  days  from  the 
passage  and  approval  of  this  act.  In  sup* 
port  of  their  request,  they  have  stated  that 
the  practice  of  the  county  courts  has  gen- 
erally been  to  make  transfer  of  such  causes 
enumerated  in  said  acts  upon  application  of 
any  party  interested  at  any  time,  whether 
before  or  after  the  expiration  of  the  60  days 
mentioned  in  the  act;  and  that  a  vast 
amount  of  land  has  been  transferred  under 
'  probate  sales,  orders  for  which  have  been 
j  made  In  proceedings  thus  transferred.  Un- 
der the  statement  of  counsel,  we  appreciate 
I  fully  the  Importance  of  this  anestlon  to  the 
general  pubUc;  but  the  question  upon  which 
;  they  urge  a  decision  Is  not  luvofved  In  this 
case,  and  any  expression  made  by  us  thereon 
would  clearly  be  obiter,  which  fact  alone  is 
sufficient  reason  that  we  should  not  attempt 
to  decide  it  here.  And  we  therefore  do  not 
determine  whether  a  sale  made  In  a  cause 
that  has  been  transferred  under  said  act  up- 
on application  of  a  party  interested,  made 
:  after  the  expiration  of  GO  days  after  the  ap- 
'  proval  of  tbe  mandatory  act  of  March  12, 
1903,  is  void  upon  collateral  attack  or  only 
an  irregularity  requiring  a  reversal  on  ap- 
peal,  or  no  error  at  all. 

The  answer  alleges  that  the  petition  for 
the  order  of  sale  failed  to  state  that  the 
wards  reside  In  Carter  county:  that  such 
fact  was  a  Jurisdictional  fact  required  to  be 
stated  in  the  petition  without  which  the 
court  had  no  authority  to  act  In  support 
of  this  contention,  Woerner's  American  Law 
of  Guardianship,  p.  245,  is  cited,  where  that- 
author  says:  "The  petition  must  affirma- 
tively show  that  the  ward  resides  In  the 
county  where  it  is  filed,  though  the  estate 
may  be  In  another  county."  The  author 
supports  this  declaration  of  tile  law  by  only 
one  citation,  to  wit,  Loyd  v.  Malone,  23  IlL 
43,  76  Am.  Dec.  170;  But  the  decision  of  the 
court  in  that  case  was  controlled  by  a  stat- 
ute which  provided  that  an  application  for 
the  sale  of  real  estate  of  a  ward  shall  be 
made  in  the  county  where  tbe  ward  resides, 
although  the  estate  may  lie  in  a  different 
county,  and  the  court  construed  said  statute 
to  require  an  affirmative  statement  in  the 
petition  that  the  ward  resided  In  the  county 
where  the  application  was  made.  The  stat- 
ute of  this  state  is  different  Section  1S4^ 
Wilson's  Bev.  &  Ann.  St,  which  controlled 
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the  procedure  In  this  case,  states  what  most 
be  done  In  order  to  obtain  an  order  of  sale 
In  the  toVovrtag  lango^:  "To  obtain  an 
order  for  snch  sale,  the  goardlan  most  pre- 
sent to  the  probate  coort  of  the  county  In 
which  be  waa  appcdnted  guardian,  a  Tolfled 
petition  therefor,  setting  forth  the  condition 
of  the  ratate  of  his  ward  and  the  facts  and 
drcomatances  on  which  the  petition  Is  found- 
ed tendtng  to  show  the  necessity  or  eipedien- 
«r  of  a  sale."  This  statute  requlree  the  ap- 
jUlcatloB  to  be  made  In  the  county  where 
the  api^leant  was  appointed  guardian;  but 
there  Is  no  requirement  that  the  appllcattoi 
fldnll  recite  that  It  Is  made  in  the  county 
■where  the  minor  resides.  The  matters  re- 
<iulred  by  tlilB  statute  to  be  set  forth  In  the 
petition  are:  Flrat,  the  condition  of  the  es- 
tate of  the  ward;  and,  second,  the  facts 
and  circumstances  on  which  the  petition  Is 
filed  tending  to  show  the  necessity  or  ex- 
pediency of  the  sale.  No  complaint  Is  made 
bere  tliat  the  petition  does  not  comply  with 
these  two  requirements. 

3.  It  is  next  urged  that  no  service  of  the 
ordor  directing  the  next  of  kin  of  the  ward 
and  all  persons  interested  In  the  estate  to 
appear  before  the  court  and  show  cause  why 
an  ordor  of  sale  should  not  be  granted  was 
made  as  required.  Whether,  if  such  irregu- 
larity existed,  the  same  could  be  made  the 
ground  of  a  collateral  attack*  we  shall  ad- 
Tot  to  in  subsequent  consideration  of  other 
alleged  Irregularities  in  the  proceeding  by 
which  the  sale  was  made.  The  court,  on 
hearing  the  application  for  the  order  of  sale, 
ordered  that  the  petition  be  set  for  bearing 
the  1st  day  of  October,  1908,  at  which  time 
the  next  of  kin  and  all  persons  Interested  In 
the  estate  of  the  wards  should  appear  and 
show  cause,  if  any  they  bad,  why  an  order 
of  sale  should  not  be  granted  as  prayed  for 
In  the  petition,  and  further  directed  that  per- 
sonal serrlce  of  the  order  be  made  upon  the 
next  of  kin  and  persons  Interested  in  the  es- 
tate, and  that  a  copy  thereof  be  published  for 
four  successive  weete  in  the  Ardmorette  of 
Ardmore,  Okl.  No  personal  service  was  made 
upon  the  next  of  kin,  and  the  order  was  pub- 
lished in  the  Ardmorelte  on  the  2d,  9tb.  16tb, 
and  23d  days  of  September.  Inclasive,  making 
4  publications  In  4  different  Issues  of  the  pa- 
per, but  only  22  days  elapsed  from  the  date 
of  the  first  publication  to  the  date  of  the  last 
publication. 

Section  1846,  Wilson's  Rev.  &  Ann.  St  Okl., 
proTides:  "That  a  copy  of  the  order  must 
be  personally  served  on  the  next  of  kin  of  the 
ward,  and  all  persons  Interested  In  the  estate, 
at  least  fourteen  days  before  the  bearing  of 
the  petition  or  may  be  published  at  least 
three  successive  weeks  In  a  newspaper,  print- 
ed In  tbe  connty.  or  If  there  be  none  printed 
In  tbe  county  then  in  such  newspaper  as  may 
be  specified  by  tbe  court  or  judge  in  the  or- 
dw.**  This  section  of  the  statute  requires  a 
service  of  the  order  for  a  hearing  upon  the 
next  of  kin  of  the  ward  and  all  posons  lntw> 


erted  bt  ttiB  esteto  btfore  hearing  upon  the 
petlU«i  for  the  order  of  side,  and  provides 
two  metiiods  by  either  of  which  such  service 
may  be  made,  to  wit:  First,  by  personal 
service  at  least  14  days  btf ore  the  hearing  of 
the  petition ;  and,  second,  by  publication  at 
least  three  succes^ve  weeks  ta  a  newspaper 
printed  in  the  county.  This  section  does  not 
authorise  the  court  to  require  that  service 
shall  t>e  made  by  both  methods,  or  that  serv- 
ice, when  made  by  publication,  shall  be  for 
longer  period  of  time  than  three  successive 
weeks.  The  petitioner  Is  required  to  obtain 
service  of  the  order  bj  only  one  publication. 
The  order  of  tbe  court  requiring  service  of  . 
the  <nr^  to  be  made  by  both  methods,  and 
that  snrvlce  by  publication  should  be  for 
four  successive  we^,  instead  of  three,  as 
provided  by  the  statute,  was  a  nullity.  The 
statute  prescribes  bow  the  eaUn  service 
shall  be  made,  and  it  is  not  left  to  tiie  court 
by  order  to  direct  the  method  of  service.  It 
has  no  Jurisdiction  or  discretion  In  the  mat- 
ter, except  that  when  no  newspaper  la  print- 
ed In  tbe  county  where  the  application  Is 
made,  and  when  the  petitioner  desires  to 
make  service  by  publication,  thai  the  court 
may  In  bis  order  specify  tbe  paper  in  whidi 
the  publication  shall  be  made.  Service  was 
had  by  publication  in  a  paper  printed  In  Car^ 
ter  county  tor  three  successive  weeks,  ar  re- 
quired by  tiie  statute,  and  was  a  sufficient 
valid  service. 

4.  Section  iSBS,  Wilson's  Bev.  &  Ann.  St, 
provides:  "All  the  proceedings  under  peti- 
tion of  guardians  for  sales  of  property  of 
th^  wards,  giving  notice,  and  the  hearing  of 
Bucb  petitions,  *  *  •  directing  the  sale  to 
be  made  at  public  or  private  sale,  •  *  • 
return  of  sale  and  application  for  confirma' 
tion  thereof,  notice  and  hearing  of  such  ap- 
plication, *  *  «  must  be  had  and  made  as 
provided  and  required  by  the  provisions  of 
law  concerning  the  estates  of  decedents,  un- 
less otherwise  spedfically  provided  in  this 
chapter." 

The  law  concerning  the  estate  of  decedoita 
Is  contamed  In  section  1667,  which  provides: 
"The  executor  or  administrator,  otter  mak- 
ing any  sale  of  real  estete.  must  make  a  re- 
turn of  his  proceedings  to  the  probate  court, 
which  must  be  filed  by  the  Judge,  at  any  time 
subsequent  to  the  sale,  either  In  term  or  va- 
cation. If  the  sale  be  made  at  public  auction 
and  the  return  is  made  and  filed  on  or  before 
the  first  day  of  the  next  term  thereafter,  no 
notice  Is  required  of  such  return  or  of  the 
hearing  thereof,  but  the  hearing  may  be  had 
upon  the  first  day  of  the  term,  or  any  subse- 
quent day  to  which  the  same  may  be  post- 
poned. If  tbe  sale  be  not  made  at  public  auc- 
tion, or  if  made  at  public  auction,  a  bearing 
upon  the  return  of  proceedings  may  be  asked 
for  In  tbe  return,  or  Is  brought  on  for  a  hear* 
Ing  upon  a  day  before  the  first  day  of  the 
next  term  thereafter,  or  upon  any  other  day 
than  the  first  day  of  the  next  term  after 
such  sale^  the  court  or  Judge  must  flx  -tbe 
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day  for  tbe  hearing,  of  which  notice  of  at 
least  ten  days  mnat  be  given  by  the  judge,  by 
notices  posted  In  three  public  places  In  the 
county,  or  by  publication  In  a  newspaper,  or 
both,  as  he  may  deem  best   •   *   •  " 

The  sale  In  Uie  case  at  bar  was  made  on 
the  19th  day  of  October.  1906,  at  putdlc  auc- 
tion to  the  highest  bidder.  On  the  20th  day 
of  October,  a  return  of  the  sale  was  filed  by 
the  guardian  with  a  prayer  that  the  court  en- 
ter an  order  setting  said  return  for  hearlqg, 
and  that  upon  a  hearing  the  sale  be  confirm- 
ed and  proper  deeds  of  conTeyance  ordered 
^ecuted  to  the  purchaser.  The  hearing  on 
.  the  return  was  set  for  October  80,  1908,  and 
It  was  ordered  by  the  court  that  10  days'  no- 
tice of  Buch  hearing  be  glvea  by  publication 
In  a  designated  paper  of  tbe  county  and  by 
posting  notices  In  three  public  places  In  tbe 
county  for  10  days  before  said  hearing.  The 
next  re^lar  term  convened  on  the  first  Mon- 
day in  tbe  following  January.  The  hearing 
of  the  return  was  therefore  set  and  brought 
on  before  the  first  day  of  the  next  term  after 
the  sale.  The  decree  of  confirmation,  a  era"- 
tifled  copy  of  which  is  attached  to  defend- 
ant's answer  as  an  exhibit,  recites  that  the 
required  notice  of  10  days  preceding  the  day 
of  such  confirmation  of  sale  was  made  as  re- 
quired by  the  order  setting  the  return  for 
bearing ;  but  It  is  aUeged  in  defendant's  an- 
swer that  only  D  days*  notice  was  given,  and 
the  copies  of  proofs  of  publication  attached 
to  the  answer  as  exhibits  support  this  allega- 
tion, and  It  Is  conceded,  for  the  purpose  of 
this  proceeding,  that  only  9  days'  notice  was 
given.  A  Talld  deoree  of  confirmation  of  the 
■ale  was  necessary  to  pass  title  to  tbe  pur- 
chaser of  the  sale,  from  whom  It  is  alleged 
plalnUft  herein  derived  his  title.  Lumpklns 
T.  Johnson,  61  Ark.  80,  82  S.  W.  66;  Greer  v. 
Anderson,  62  Ark.  213,  35  S.  "W.  215;  Alexan- 
der V.  Hardin,  54  Ark.  480, 16  S.  W.  264;  Bone 
T.  Tyrrell,  113  Mo.  1T5,  20  S.  W.  796;  Henry 
T.  McKerlle,  78  Mo.  416;  Woemer*  Am.  Law 
of  Gdushlp.  p.  274. 

Does  the  failure  to  publish  tbe  notice  of 
the  date  of  the  hearing  on  the  return  for  the 
time  prescribed  in  the  order  and  by  the  stat. 
nte  render  the  decree  of  confirmation  void  on 
collateral  attack?  The  answer  to  this  ques- 
tion depends  upon  whether  a  compliance  with 
the  provisions  of  the  statute  as  to  giving  no- 
tice of  such  hearing  is  mandatory  and  juris- 
dictional or  is  directory  only.  That  all  de- 
fects in  a  proceeding  by  a  guardian  for  the 
sale  of  bis  ward's  real  estate  will  not  render 
the  proceeding  an  absolute  nullity,  and  that 
some  defects  are  mere  Irregularities  which 
will  require  a  reversal  on  appeal  or  a  vaca- 
tion of  orders  of  sale  and  confirmation  there- 
of on  direct  attack,  but  do  not  affect  the  va- 
lidity of  tbe  sale  <m  collateral  attack,  Is  gen- 
erally agreed  to  1^  tbe  courte.  Bnt  as  to 
what  constitntes  a  Jurisdictional  defect,  and 
what  a  mere  Irr^nilarlty,  there  Is  a  sharp 
and  Irreconcilable  conflict  among  tbe  author- 
ities. Many  courts  enforce  the  rule  that  every 


step  in  the  proceeding  prescribed  by  the  stat- 
ute is  mandatory;  that  a  failure  or  Irr^ular- 
ity  in  the  compliance  with  any  of  Its  provi- 
sions, such  as  notice  of  the  hearing  on  the 
application  for  the  order  of  sale,  execution  of 
special  bond  by  tbe  guardian,  or  notice  of  the 
confirmation,  la  fatal  to  the  Jurisdiction  of 
the  court  to  confirm  the  sale.  Another  line 
of  authorities  supports  the  rule  that,  upon 
the.  filing  of  a  petition  by  the  guardian  set- 
ting out  sufficiently  the  facts  required  by  the 
statute  to  authorize  an  order  of  sale,  the 
court  obtains  Jurisdiction  of  the  proceeding, 
and  defects  In  the  proceeding  thereafter  are 
Irr^ularltles  which  may  be  corrected  on  ap- 
peal, but  cannot  be  made  tbe  grounds  of  a 
collateral  attack.  Some  of  the  text-wrtters 
declare  that  the  formor  rule  Is  supported  by 
tbe  weight  of  authority,  and  In  this  they  are 
probably  correct. 

Although  tbe  statute  In  force  In  this  state 
bad  been  in  force  in  this  Jurisdiction  since 
the  organization  of  the  territory  of  Okla- 
homa, this  question  has  never  before  been  pre- 
sented In  any  case  arising  within  this  Juris- 
diction to  the  court  having  highest  appelate 
Jurisdiction.  On  the  Indian  Territory  side 
of  tbe  state,  the  provisions  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas  applicable 
to  probate  proceedings  were  In  force  prior 
to  the  admission  of  the  state,  and  all  pro- 
ceedings In  probate  had  In  that  portion  of 
the  state  prior  to  Its  admission  were  under 
said  statute.  The  rule  prevailing  in  Arkan- 
sas under  tbe  statute  before  Its  adoption  la 
the  Indian  Territory  was  that,  where  an  or- 
der of  sale  by  tbe  court  having  probate  Ju- 
risdiction had  been  made  ai>on  application 
of  a  guardian  for  such  order,  and  a  ccmfirma- 
tlon  of  tbe  sale  thereafter  made,  the  decree 
of  confirmation  cured  all  defects  or  Irregular- 
ities unless  the  decree  was  attacked  directly. 
Fleming  v.  Johnson  et  aL.  20  Ark.  421; 
Ouynn  et  al,  v.  McGauley,  32  Ark.  97 ;  Currle 
v.  Franklin,  51  Ark.  838, 11  S.  W.  477.  Want 
of  notice  of  the  sale  was  Irregular  and  erro- 
neous,  but  not  Jurisdictional,  and  would  not. 
aCTect  the  title  on  confirmation  wltbout  ap- 
peal.   Beldler  v.  Frledell,  44  Ark.  411. 

The  Supreme  Court  of  the  United  States^ 
which  court  was  the  court  of  hlgbest  api>el- 
late  Jurisdiction  of  causes  arising  In  the- 
courts  of  Oklahoma  Territory,  In  the  early 
case  of  Grignon's  Lessees  v.  Astor  et  al.,  2 
How.  319,  11  L.  Ed.  283.  which  arose  In  th» 
territory  of  Wisconsin  under  a  statute  very 
similar  to  tbe  statute  of  this  state,  held  that» 
in  a  proceeding  by  an  administrator  to  sell 
the  real  estate  of  bla  Indited  intestate^ 
"The  granting  tbe  license  to  sell  Is  an  ad- 
judication upon,  all  the  facts  necessary  to- 
glve  Jurisdiction,  and  whether  they  existed 
or  not  la  wholly  immaterial.  If  no  ap[)eal  is 
token.  The  rule  Is  tbe  same  wbether  the- 
law  gives  an  appeal  or  not  If  none  Is  ilves^ 
frcMD  tbe  final  decree,  it  is  conclusive  on  all 
whom  It  concerns.  The  record  Is  abBoInte* 
verity,  to  contradict  wblcb  tliere  can  be 
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imMDt  or  evidence,  Tb»  court  having  pow- 
a  mbe  tbe  decree,  It  can  be  Impeached 
onl^r  frand  In  the  party  who  obtalm  It 
[Gnlted  States  t.  De  La  Maza  Arredondo]  6 
M  729  [8  L.  Kd.  M7].  A  purchaser  undw 
It  ii  not  brand  to  look  b^oud  the  decree.  It 
tteK  Is  mor  in  It,  of  the  most  palpable  kind, 
ff  tbe  court  which  rendered  it  have^  In  the 
enrdse  of  jurisdiction,  disregarded,  mlscon- 
strtKd,  ot  disobeyed  the  plain  proTlslons  of 
tbe  Utw  Thldi  gave  them  the  power  to  hear 
lad  determine  the  case  before  them,  the  title 
ot  a  puTVhaser  Is  as  much  protected  as  If 
Hk  adjudication  would  stand  the  test  of  a 
vrlt  of  error ;  so  where  an  appeal  Is  given 
M  not  taken  In  the  time  prescribed  by  law. 
Ihese  principles  are  settled  as  to  all  courts 
of  record  wblch  have  an  original  general  Ju- 
tbdlctioQ  over  any  particular  subjects.  They 
ire  not  courts  of  special  or  limited  Juris- 
diction, ^ej  are  not  inferior  courts  in  the 
tediDical  sense  of  the  term,  because  an  ap- 
peaJ  lies  from  their  decisions." 

like  coQQty  courts  of  this  state  are  courts 
^  record  and  have  original  general  Jurlsdlc- 
tun  over  all  probate  matters,  and,  as  to  such 
mitieni,  are  courts  of  general  Jurisdiction, 
iJtboa^  an  appeal  from  their  decisions  lies 
to  the  district  courts. 

A  rimiiar  question  came  before  that  court 
In  Mobr  et  al.  r.  Manlerre,  101  U.  8.  417.  25 
L  Ed.  1052,  which  was  an  action  for  the  pos- 
KsBlon  of  certain  lands  in  the  state  of  Wls- 
nasin.  The  action  was  commenced  In  one 
ttf  the  state  courts,  and  on  application  of  the 
plafntiff  was  removed  to  the  Circuit  Court 
of  tile  United  States.  The  question  of  law 
jwsented  by  that  proceeding  was  the  validity 
of  h  sale  of  real  estate  by  a  guardian  of  a 
innatlc  wherein  no  notice  was  given  of  the 
Jiearing  of  the  application  for  the  order  of 
nle  as  required  by,  tbe  statute.  The  statute 
of  WlBcoDSln  (St  1871,  c.  »4,  {  4)  provides 
ttat:  "Every  such  order  to  show  cause  shall 
be  published  at  least  four  successlre  weeks 
la  mch  newspaper  as  the  court  shall  order 
&  copy  thereof  shall  be  served  personally 
« lU  persons  interested  In  the  estate  and  re- 
in  the  county  in  which  such  applies- 
tion  Is  made  at  least  fourteen  days  before 
Ebeday  therein  appointed  for  showing  cause, 
pfDvlded  however,  if  all  persons  interested  In 
'-te  estate  shall  slgnl^  In  writing  their  as- 
wit  to  snch  order  of  sale,  tbe  notice  may  be 
*i*Pen8ed  with."  This  statute  Is  Identical 
■iCb  section  1846,  Wilson's  Rev.  &  Ann.  St, 
^ra,  except  that  the  service  of  tbe  order  Is 
^iil^ilred  to  be  bad  both  by  personal  service 
by  publication,  and  the  time  of  publlca* 
%  was  "at  least  four  successive  weeks," 
of  "at  least  tiiree  successive  weeks." 
^  Supreme  Court  of  Wisconsin,  In  Hohr  V. 
^P,  40  Wis.  68,  bad  held  that  the  giving  of 
tbe  notice  as  prescribed  tqr  tbe  statute  was 
Mictiona] ;  bnt  the  Supreme  Court -of  the 
raited  States,  In  Mohr  v.  Manlerre.  supra,  re- 
(BNd  to  follow  tbe  constmctlw  ot  the  statp 
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ute  by  Uie  Wisconsin  court,  and  adhered  to 
the  rule  formerly  laid  down  by  It  in  Grlg- 
non's  Lessees  t.  Astor.  suprs. 

In  Thaw  v.  FaUs  et  al.,  136  U.  B.  648.  10 
Sup.  Ct  1044.  84  L.  Ed.  681,  where  a  Simi- 
lar question  vras  under  considerstlon.  Mr. 
Justice  Gray,  dtilverlng  the  oplnicu  of  the 
court,  said:  "In  this  form  of  proceeding, 
the  guardian  snflBdently  and  fully  represents 
the  Infants,  and  no  notice  of  them  was  re- 
qalred  by  the  statute  of  Maryland,  or  t»y  any 
general  rule  of  law.  Tbe  want  of  proof  of 
such  notice,  or  of  any  record  of  the  evidence 
on  which  the  orphans'  court  proceeded  in 
making  the  order,  or  the  chancery  accounting 
by  the  guardian  for  the  proceeds  of  tbe  sale. 
Is  immaterial.  The  orders  of  those  courts 
within  their  Jurisdiction  were  conclusive 
proof  In  favor  of  the  purchaser  and  grantee 
at  the  sale,  and  cannot  be  collaterally  im- 
peached on  any  such  ground." 

The  Supreme  Court  of  California,  in  Scarf 
V.  Aidrich,  97  Cal.  860,  32  Fac.  824,  83  Am. 
St  Rep.  100,  under  a  section  of  the  Code  of 
that  state  Identical  with  secUon  1846.  Wil- 
son's Rev.  &  Ann.  St,  supra,  held  that  a  pro- 
ceeding by  a  guardian  to  obtain  license  to 
sell  bis  ward's  lands  is  not  one  between  ad- 
verse  parties  of  which  the  court  does  not  ac- 
quire Jurisdiction,  until  due  service  Is  made 
of  the  notice  of  application,  but  rather  a  pro- 
ceeding in  rem  carried  on  by  and  in  tbe  in- 
terest of  the  ward  through  his  1^1  represent- 
ative, and  that  failure  to  publish  the  notlcea 
fqr  the  full  time  prescribed  by  the  statute 
does  not  defeat  the  Jurisdiction  of  tbe  court 
where  the  petition  for  the  order  of  sale  set- 
ting Qp  sufficient  facts  to  authorize  a  sale  un- 
der the  statute  had  been  filed.  The  same 
statute  exists  in  South  Dakota.  The  Su- 
preme Court  of  that  state,  in  Blackman  et  al. 
r.  Mulhali  et  al..  19  8.  D.  634,  104  N.  W. 
wherein  an  administrator's  sale  was  attack- 
ed collaterally  upon  the  grounds  that  the  no- 
tice of  the  hearing  on  the  application  for  tbe 
order  of  sale  was  defective,  and  that  Insuffi- 
cient notice  of  the  sale  was  made  (the  de- 
cree of  confirmation  reciting  however,  that 
the  sale  had  been  legally  and  fairly  conduct- 
ed), said:  "This  court  must  assume,  there- 
fore that  the  probate  court  had  before  it  the 
required  proof  showing  that  all  the  provi- 
sions of  the  statute  had  been  complied  with. 
No  claim  is  made  In  this  case,  as  we  under- 
stand the  counsel,  that  tbe  proceedings  In 
the  probate  court  were  not  conducted  In  good 
faith  and  the  property  sold  for  a  fair  price, 
and,  while  there  appears  to  be  some  insu- 
larities that  may  possibly  entitle  the  proper 
party  appealing  to  a  reversal  of  the  decision 
of  tbe  probate  court,  they  are  not  Irregularl-- 
tles  that  afFect  the  Jurisdiction  ot  the  court 
or  render  its  proceeding  roid."  And  speak- 
ing of  the  insnffldency  of  the  notice  of  the 
hearing  upon  the  application  for  the  order 
of  sale,  the  court  said:  "Where  tbwe  Is  some 
notice  an  Irregnlarltr  or  Insufficiency  can- 
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not  be  questioned  In  a  collateral  proceeding." 

In  Perkins  T.  Qrldley,  CO  Oal.  97,  It  waa 
held  that,  In  the  absence  of  an  order  fixing 
the  date  for  hearing  the  return  of  sale  and 
the  notice  thereof  by  the  clerk,  the  court  has 
no  power  to  confirm  the  sale;  but,  In  that 
case,  the  decree  of  the  court  was  attacked  in 
a  direct  proceeding.  The  same  court,  in  Zll- 
mer  t.  Gerlchten  et  al.,  Ill  Oal.  73,  43  Pac. 
40S,  which  was  an  action  of  ejectment  where- 
in plafiitlfl'B  title  was  based  upon  an  admln- 
l8tnitor*8  coDTe^anc^  the  defense  was :  First, 
that  it  did  not  appear  that  the  order  to  show 
cause  bad  been  published  aa  required  by  law ; 
second,  that  the  notice  of  sale  had  not  been 
published  for  the  time  required  by  law  and 
the  order  of  the  court;  and,  third,  that  no 
notice  of  bearing  on  the  report  of  said  sale 
was  given  and  no  order  ot  court  made  fixing 
the  date  of  said  heartng— held,  under  a  stat- 
ute  identically  the  seme  as  ours,  that;  "Con* 
ceding,  however,  that  the  proceedings  for 
confirmation  of  the  sale  were  Irregular  as 
dalmed.  and  that  notice  of  the  sale  was  not 
published  for  the  time  ordered  hy  Ibe  court, 
yet  thto  irregularity  or  error  in  the'exerdse 
of  unqnestl(mable  Jurisdiction  would  not  in- 
validate the  sale  nor  the  administrator's  deed 
to  the  extent  of  making  It  voidable  by  collater- 
al attadc  made  upon  them  in  the  court  below." 

We  do  not  deem  it  necessary  to  review  the 
authinitiee  supporting  the  contrary  rule.  If 
we  were  not  impressed  with  the  reasoning  by 
which  the  courts  In  the  foregoing  cases  sup- 
port tbeir  oondnslons,  there  are  other  rea- 
sons that  make  the  rule  of  those  cases  high- 
ly persuasive  upon  us.  Many  transactions  In 
guardian's  title  conveyed  under  the  statute 
now  under  consideration  before  the  admis- 
sion ot  the  state  occurred  in  tiiat  p(»tlon  of 
the  stftte  formerly  constituting  OlE]ah<Hna 
TerritoEy,  and,  while  the  appelate  courts 
were  never  called  upon  to  construe  tbis  Iden- 
tical statute  after  its  adoption  In  the  terri- 
tory, the  bUtbest  appellate  tribunal  of  that 
JurisdlctiOD,  to  wit,  the  Supreme  CSourt  of 
the  United  States,  had.  In  Mohr  v.  Manlvr^ 
under  a  statute  practically  the  same  aa  ours, 
announced  the  rule  that  defects  in  the 
of  a  proceeding  made  subsequent  to  the  ac- 
quiring of  Jurisdiction  of  a  proceeding  for 
the  sale  of  real  estate  by  a  'guardian 
not  fatal  to  the  Jurisdiction  of  the  court  No 
doubt  the  many  transactions  In  probate  titles 
that  have  been  made  in  Oklahoma  Territory 
side  of  the  state  were  made  upon  the  pre- 
sumption that,  if  the  question  was  not  set- 
tled by  that  dedslon,  upon  its  being  presented 
to  that  court  under  the  statute  of  Oklalioma, 
the  court  would  adhere  to  its  former  holding 
made  under  a  elmllar  statute ;  and,  as  to  titles 
conveyed  by  guardians  on  tiie  Indian  Territory 
side  of  the  state  under  the  statute  there  In 
force,  the  force  of  the  decisions  at  the  Su- 
preme Court  of  Arkansas  midered  prior  to 
the  adoption  of  the  statute,  and  the  rule  of 


the  Supreme  Oourt  of  the  United  States,  the 
court  of  final  appellate  Jurisdiction  of  causes 
arising  In  that  territory  would  impel  us,  in 
the  absence  of  fraud,  to  hold  that  the  decree 
of  confirmation  made  before  the  admission  of 
the  state  cured  all  Irr^laritles  and  errors 
that  occurred  after  the  court  acquired  Juris- 
diction by  the  filing  of  the  guardian's  applica- 
tion for  order  of  sale,  from  whidi  no  appeal 
was  taken.  By  following  the  rule  In  Mohr  v. 
Manlerre  and  Orignon's  Lessees  v.  Astor  et 
al.,  we  adopt  a  rule  which  may  be  applied 
with  uniformity  to  all  conveyances  In  probate 
proceedings,  whethor  occurring  In  the  Indian 
Territory  or  Oklahoma  Territory,  or  in  the 
state  after  its  admission. 

Other  assignmoits  of  oror  are  urged  In 
brief  of  plaintiff  In  error ;  but,  subsequent  to 
the  filing  of  his  be  has,  by  written 

stipulation  filed  in  the  cause,  waived  them. 

There  being  no  allied  error  urged  requir- 
ing a  reversal  of  the  case,  the  Judgment  of 
the  trial  court  is  affirmed. 


STATE  V.  FEEBACK. 
(Criminal  Court  of  Appeals  of  Oklahoma.  TA. 
28,  19100 

(Bi/Rahu9      the  Couri.) 

1.  iNToxiCATENa  LignoBs  (I  211*)— Uiruw- 

FUL  POBSKSSIOH— SUFFIOIEITCT  OT  IlTOICI- 
USNT. 

An  iDdlctment  which  chargres  as  follows: 
"S.  Feeback  did  commit  the  crime  of  unlawful 
poBseasion  of  intoxicatlnfr  llquora,  in  that  be, 
the  said  S.  Feeback,  did  then  and  there  wrong- 
fully and  unlawfully  have  the  possession  of  cer- 
tain Intoxicating  liquors,  to  wit,  fifty  cases  of 
whisky,  with  the  intention  on  the  part  of  him, 
the  said  S.  Feeback,  of  violating  the  provisions 
of  article  III,  chapter  68  of  the  Session  Taws 
of  1907-08,  of  the  state  of  Oklahoma,  contrary 
to  the  form  of  the  statutes  in  such  coses  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Oklahoma"— is  sufficient  to  charge 
the  oflense  of  unlawful  iKWsession  of  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig,  8  251;  Dec  Dig.  211.*] 

2.  iNniCIUBHT  AlfO  iNronifATION  (8  110*)— 
SnFFICIENCT— STATUTOBT  OFFENSES. 

It  is  a  rule  of  univenal  application  that, 
when  a  statute  creates  an  offense  and  sets  out 
the  facts  which  constitute  it,  the  offense  may 
be  sufficiently  charged  in  the  language  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Oat.  Dig.  U  289-294;  Dee^ 
Dig.  1 110.*] 

3.  INOICTOIOTT  AHD    IKFOBIUTIOH    Q  71*)- 
SUFFIOIEHCT. 

The  true  test  of  the  sufficiency  of  an  In- 
dictment is  not  wlietber  it  might  possibly  liave 
been  made  more  certain,  bnt  whether  ft  con- 
tains every  element  of  the  offense  intended  to 
be  charged,  and  suffitnently  apprised  the  defend 
ant  of  what  he  must  be  prepared  to  meet ;  and, 
la  ease  any  other  proceedings  are  taken  aicainst 
Mm  for  the  same  offense,  whether  the  record 
shows  with  accuracy  to  what  extent  be  may 
plead  his  former  acquittal  or  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  If  188,  104 ;  Dee. 
Dig.  I  71.*] 
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Error  from  Creek  County  Court;  Joslah 
O.  Davis,  Judge. 

S.  Feeback  was  charged  with  having  the 
unlawful  possession  of  Intoxicating  liquors. 
A  demurrer  and  motion  to  qaash  were  sus- 
tained, and  the  state  brings  error.  Berened 
and  remanded,  with  directions. 

Fred  S.  Caldwell,  counselor  to  the  Gov- 
ernor, for  the  State.  Stanfield  &  Rutherford 
and  Hughee  &  Miller,  for  defendant  In  error. 

OWEN,  J.  The  charging  part  of  the  indict- 
ment in  this  case  Is  as  foUows:  **  •  ♦  ♦  Do 
present  and  find  that  In  said  Creek  county, 
and  state  of  Oklahoma,  on  the  26th  day  of 
Hay,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  and  prior  to  the  find- 
ing of  this  indictment,  8.  Feeback  did  com- ' 
nit  the  crime  of  unlawful  pcunession  of  In- 
toxicating liquoTB,  in  that  he,  the  said  S. 
Feeback,  did  then  and  there  wrongfully  and 
unlawfully  have  the  possession  of  certain  In- 
ttHcIcating  liquors,  to  wit,  fifty  cases  of  whis- 
ky, with  the  intention  on  the  part  of  him,  the 
■aid  S.  Feeback,  of  violating  the  provisions  of 
article  III,  chapt^  68  of  the  Sesshm  Laws  of 
1007-08,  of  the  state  of  Oklahoma,  contrary  to 
the  tana  ot  the  statutes  in  each  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Oklahoma."  The  statute 
referred  to^  and  und«  which  this  indictment 
tras  drawn,  after  prohibiting  the  manufactur- 
ing, selling,  bartering,  giving  away,  furnish- 
ing, shipping  from  one  part  of  the  state  to 
anothw,  and  soliciting  tbe  pondiase  er  sale, 
of  llqnon,  embracee  this  language:  "To  have 
possession  of  fuiy  such  liquor  with  the  inten- 
tion ot  violating  any  of  the  provisions  of  this 
act."  Section  4180;  Snyder's  Comp.  Laws, 
WOO.  To  this  indictment  tiie  defoidant  in- 
terposed a  demurrer  and  motion  to  quash, 
for  the  reason  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  ^e  trial  court  sustained  this  demur- 
rer, but  ordwed  the  defendant  detained  in 
custody  on  his  preseoit  bond.  Gounsd  for 
tba  defendant  Insist  that  the  actlcm  ct  the 
trial  court  In  sustaining  the  demurrer  was  In 
accordance  with  the  decision  of  this  court  In 
the  ease  of  Michael  r.  state,  103  Pac;  1069. 
The  conclusions  reached  in  the  Mldtael  Case 
are  correct  under  the  InformaUon  In  that 
caaa  Hie  Information  there  charged  the  un- 
lawful posseaslmi  ot  the  liquor,  "with  intent 
to  use  the  same  In  Wolatlng  the  law,"  This 
language  does  not  indicate  what  use  was  In- 
tended. The  offense  sought  to  be  punished 
here  is  purely  statutory,  and  consists  In  hav- 
ing the  possession  with  the  intention  of  vio- 
lating any  of  the  provtslons  of  the  statute. 
It  Is  a  rule  of  universal  ai^lication  that, 
when  a  statute  creates  an  offense  and  sets 
out  the  foots  which  constitute  it,  the  offense 
may  be  sufficiently  (diarged  In  the  language 
of  the  statute.  Bishop  in  his  work  on  crim- 
inal procedure  announced  the  rule  in  this 
language;  **The  allegations  must  cover  so 


many  of  the  statutory  terms  as  will  show  a 
prima  fade  violation  of  the  written  law,  and 
need  cover  no  mora"  The  indictment  In  this 
case,  in  effect,  charged  the  defendant  with 
having  the  unlawful  possession  of  the  liquor 
with  the  intfmtion  to  violate  all  the  provisions 
of  the  statute  against  selling,  bartering,  giv- 
ing away,  etc  In  the  Michael  Case  the  court 
said  it  was  necessary  to  allege  the  defend- 
ant's intention  to  violate  some  one  of  the  pro- 
visions. The  crime  is  none  the  less  complete 
if  he  Intended  to  violate  all  of  them.  Violat- 
ing the  provisions  against  selling,  bartering, 
giving  away,  furnishing,  or  ronoval  from  one 
part  of  the  sbiite  to  another  Is  no  part  of  the 
offense  of  having  the  unlawful  possession 
with  the  intention  to  violate  the  law.  Pos- 
session of  tlie  llquOT  with  the  Intention  of  vlo- 
lating  any  provisions  of  the  statute  Is  a  crim- 
inal overt  act  This  is  the  offense  described  in 
the  statntev  The  inforniati<ni  in  the  Michael 
Caae  was  not  In  .  the  language  of  the  statute, 
nor  was  the  language  used  equivalent  to  the 
words  of  the  stetuta  To  say  that  a  man  iu' 
tends  to  use  the  liquor  In  violating  the  law 
does  not  charge  any  offense  for  the  reason 
that  It  la  too  indefinite.  If  he  used  the  llq- 
uor  tot  the  purpose  of  making  anothra  drunk 
In  order  to  perpetrate  a  fraud,  or  to  procure 
the  commlation  of  a  murder,  or  any  other 
crime,  that  would  be  using  the  liquor  in  vio- 
lating the  law,  but  would  not  be'  sufficiently 
definite  to  diarge  a  crime.  Counsti  for  the 
defendant  in  the  can  at  bar  urge  that  the  in- 
dictment is  defective  because  it  does  not 
charge  which  particular  provision  of  the  stat- 
ute he  intended  to  violate.  The  true  test  of 
the  snffldaicy  of  an  indictment  is  not  whetb- 
or  it  might  possibly  have  beoi  made  more 
certain,  but  whether  It  contains  every  cd» 
ment  of  the  offense  intended  to  be  charged, 
and  sufficiently  apprised  the  defendant  of 
what  he  must  be  prepared  to  meet;  and  in 
case  ai^  other  proceedings  are  token  against 
him  for  the  ssme  offoise^  whether  the  rec- 
ord shows  with  accuracy  to  what  extent  be 
may  plead  his  former  acquittal  or  convlctlm. 
Peters  t.  U.  S.,  M  Fed.  127,  36  a  a  A.  lOS, 
and  authorities  there  dted.  Applying  this 
test  to  the  case  at  bar,  we  think  this  Indict- 
ment suffident  Before  a  convlctiwi  could  be 
had,  the  state  must  prove  two  facte:  First, 
possession  of  the  liquor  mentioned  in  the  sec- 
tion of  the  Btetnte ;  second,  the  Intention  on 
the  part  of  the  defendant  to  violate  one,  or 
all,  of  the  provisions  of  this  statute.  It  la 
never  necessary  for  the  prosecution  to  set 
out  the  evidence  rtiled  upon  to  sustein  a  con- 
viction, nor  allege  the  particular  acte  in  which 
the  crime  CQnaista.  We  are  not  unmindful 
of  the  rule  that  where  a  statute  defines  a 
crime  in  general  terms,  such  as  murder,  ar- 
son, burglary,  etc.,  th&i  the  Indictment  must 
allege  the  particular  acte  which  constitute 
these  crimes  under  the  common  law,  but  that 
rule  has  no  application  to  the  case  at  bar.  A 
different  rule  prevails  where  the  crime  is 
purely  statutory.   Haughn  v.  States  lo9  Ind. 
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form  whtdi  does  not  tend  to  the  prejudice  of 
the  subetaotial  rights  of  the  defendant  upon 
the  merits."  We  thinlc  the  Indlctmoit  In  thi» 
case  suffldttit  under  the  requirements  of  these 
sections  of  the  statuta  The  offense  charged 
Is  having  possession  of  the  liquor  with  th& 
intention  of  Tlolatlng  the  provlslcHiB  of  the 
statute.  The  particular  circumstances  of  the 
offense  are  suffldently  set  out  In  alleging 
that  he  did  hare  the  possession,  with  such  In- 
tention, and  pointing  out  the  Idaitlcal  stat- 
ute he  intended  to  violate.  We  are  unable  to- 
understand  In  what  way  he  conid  have  been 
prejudiced  on  the  merits  by  the  failure  of  the 
Indictment  to  allege  what  particular  provision 
he  Intended  to  violate.  That  was  a  matter 
peculiarly  within  his  own  knowledge,  and. 
proof  that  he  intended  to  violate  any  or  all 
of  the  provisions  would  warrant  a  conviction. 
The  holding  in  the  case  of  Michael  v.  state* 
supra,  In  so  far  as  It  conflicts  with  the  hold- 
ing hare,  is  overruled. 

The  case  Is  reversed  and  remanded,  with 
directions  to  set  aside  the  Judgment  sustain- 
ing the  demurrer  and  motion  to  quash,  and 
to  proceed  in  accordance  with  the  Tlews  here- 
in expressed. 

FURMAN,  P.  J.,  and  DOYLS;  J.,  caicnr. 


413,  ee  N.  E.  287,  59  L.  R.  A.  78»;  State  V. 
George,  93  N.  C.  567 ;  Commonwealth  T.  Cone, 
2  Mass.  132 ;  State  v.  Mcintosh,  92  N.  CL  794 ; 
State  V.  Llles,  78  N.  O.  496;  State  t.  TIb- 
dale,  39  La.  Ann.  476,  2  South.  406 ;  Oommon- 
wealth  V.  Harris,  13  AUen  (Mass.)  534.  The 
last-mentioned  case  is  where  ttie  d^endant 
was  charged  with  setting  up  a  lottery,  and, 
in  disposing  of  the  objection  to  the  indict- 
ment, the  court  said:  "To  the  first  and  second 
indictments  it  is  objected  that  the  acts  done, 
which  amount  to  the  setting  up  of  a  lottery, 
should  be  set  forth.  But  this  cannot  be  nec- 
essary. It  Is  never  requisite  that  the  indict- 
ment should  disclose  the  evidence  by  which 
It  Is  to  be  supported.  Tbe  acts  done,  when 
all  combined,  only  compose  tbe  one  act  of 
setting  up  a  lottery,  which  Is  made  an  offense 
by  the  statute ;  and  we  think  this  offense  is 
sufficiently  described  by  using  the  words  of 
tbe  statute.  The  tests  are  these:  If  every  al- 
legation may  be  taken  to  be  true,  and  yet  the 
defendant  be  guilty  of  no  offense,  th^  It  1b 
Insufficient,  although  In  the  very  words  of  the 
statute.  But  when  by  using  the  words  of 
tbe  statute  the  act  In  which  the  offense  con- 
sists Is  fully,  directly,  and  expressly  alleged 
without  any  uncertainty  or  ambiguity,  then 
It  is  sufficient  so  to  allege  It"  If  It  be  nec- 
essary to  allege  what  particular  provision  of 
tbe  statute  tbe  defendant  Inteoded  to  violate, 
then  it  would  be  necessai?  to  prove  It,  and 
that  evidence  may  be  encountered  by  oppos- 
ing evidence,  and  If,  on  the  whole,  however 
clear  the  proof  might  be  of  tbe  possession  of 
the  liquor  and  of  the  criminal  intent  and  pur- 
pose, yet,  If  it  was  evident  that  the  Intention 
was  to  violate  some  provialon  of  the  statute 
not  mentioned  in  the  indictment,  or  even  If 
it  should  be  doubtful  whether  that  was  the 
case,  the  defendant  must  be  acquitted.  This 
would  give  a  facility  to  the  commission  of 
crime  which  we  are  sure  the  statute  never  in- 
tended. It  would  enable  tbe  defendant,  by 
proving  himself  guilty  of  a  different  crime,  to 
secure  his  acquittal  of  the  crime  for  which  he 
was  charged.  If  he  be  charged  with  having 
possession  of  the  liquor  with  the  intention  of 
sell  log  the  same,  It  would  be  a  sufficient  de- 
fense to  prove  that  be  Intended  to  barter  It, 
or  give  It  away,  or  ship  It  from  one  portion 
of  tbe  state  to  another.  Such  construction 
would  not  only  furnish  a  facility  for  the  com- 
mission of  crime,  but  It  would  render  Ineffec- 
tive this  provision  of  the  statute. 

Section  6^,  Snyder's  Comp.  Laws  1009,  Is 
as  follows:  "Tbe  Indictment  must  be  direct 
and  certain  as  It  regards:  (1)  The  party 
charged.  (2)  The  offense  diarged.  (3)  The 
particular  circumstances  of  the  offense  charg- 
ed, when  they  are  necessary  to  constitute  a 
complete  offense."  Section  6705  of  the  same 
statute  Is  as  follows:  "No  Indictment  Is  in- 
sufficient, nor  can  the  trial.  Judgment,  or  oth- 
er proceedings  thereon  be  affected,  by  reason 
of  a  defect  or  imperfection  in  the  matter  of 
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HUNTER  V.  STATE. 
(CrinUnal  Court  of  Appeals  of  Oklahoma. 
March  3,  mO.) 

(ByUalna  by  the  CmtrU) 

1.  Criminal  Law  rtlllO*)— Appeai— Recobd 

— AUENOHENT  OF  TBANSOBTPT. 

Where  a  writ  of  certiorari  is  asked  to  com- 
plete the  record  on  aweal,  by  adding  thereto 
the  examination  of  the  trial  jnron  on  taeir  voir 
dire,  and  it  appears  that  the  case-made  was  set- 
tled without  Buggesting  this  amendment,  the 
application  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2903-2819;  I>e&  Dig.  I 
1110'»1 

2.  CBnnNAL  Law  (8  801*)— Leatb  TO  Wrra- 
DBAW  A  Plea  and  Deicub. 

An  application  for  leave  to  withdraw  a  plea 
for  tbe  purpose  of  fiUog  demurrer  is  properly  de- 
nied, where  no  demurrer  is  prraented,  and  no 
defect  in  the  indictment  la  pointed  oat. 

[Ed.  Mote.— For  other  caseB,  see  Criminal 
Liw,  Cent  Dig.  I  687:  Dec  Dig.  f  a01.*l 

3.  Cbminai.  Law  (|  801*)— Lbat«  to  Wiih- 
DEAw  Plu  and  Dunn— DuoBxnoK  or 

COUBT.  ^ 

^e  defendant  having  entered  a  plea  of  not 

Sllty,  when  tbe  caee  was  called  for  trial  asked 
ive  to  withdraw  hia  plea,  for  the  purpose  of 
presenting  a  motion  to  set  aside  the  indictment 
which  motion  alleged  mere  conclusions  of  law, 
and  was  not  verified.  Held  Uiat,  where  it  is 
plain  that  substantial  Justice  will  not  be  pro- 
moted, nor  the  substantial  rights  of  the  de- 
fendant prejudiced,  the  application  for  iwiTS  to 
withdraw  the  plea  shoala  be  denied,  fne  ap- 
plication wae  addressed  to  the  discretton  of  the 
trial  court  and  was  property  overruled. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent.  Dig.  §  687 :  Dec  Dig.  {  301.*] 
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■4.  Gbiuihai.  IiAw  680^— Cohunuance. 

When  the  case  was  called  for  trial,  defend- 
ant filed  an  anveriSed  motion  for  a  continu- 
ance, on  the  sole  ground  that  hie  counsel  had 
not  sufficient  time  and  opportunity  to  prepare 
for  trial.  The  offense  was  committed  on  June 
5.  1908;  defendant  was  arrested  16  months 
later,  was  arraigned,  plea  entered,  and  the  case 
b7  consent  was  set  for  trial  a  weu  later.  Held, 
it  is  apparent  from  the  nature  and  character  of 
the  case,  as  shown  hj  the  record,  that  the  de- 
fendant had  ample  time  to  prepare  for  trial, 

-and  that  tbia  ground  was  not  sufficient. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1316,  ISIT;  Dec.  Dig.  S 

-S.  CBiMnvAL  Law  (f  869*)— Etxdevce— Cok- 

PETBNCT  —  EWlDENCB    SHOWIMO    GUILT  OF 

Anotqbb  Cbiue. 

Evidence,  which  Is  relevant  to  the  Issue  by 
tending  to  explain  or  cbaraoterixe  the  act  in 
-question  on  a  criminal  trial,  la  not  Incompetent 
or  inadmissible  because  it  also  tends  to  prove 
the  accused  guUt;  of  another  crime. 

[Ei.   Note.— For  other  canes;  aee  Crimina! 
Z«w,  Cent  Dig.  SI  822-824 ;  Dec.  Dig.  S  869.*] 
<fc  CanaNAi,  Law  (8  814*)— Muaura— Instruo- 

noNB— Rbqursts  Not  Babkd  on  Evidence. 
The  court  did  not  err  in  refusing  to  give 
Instructions,  based  upon  a  theory  that  there  was 
■no  evidence  to  support. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  0«nt  Dig.  H  1&78-188B;  Dec  Dig.  < 
814.*] 

1.  Cbiuinal  Law  (|  1172*)  — Mubdeb— Ih- 

VtBtJCnONS. 

The  Instructions  In  the  case  reviewed,  and 
found  to  be  more  fiivoiable  to  the  defendant 
'than  the  law  demands. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Xaw,  Cent  Dig.  |  3160;  Dec.  Dig.  1 1172.*] 

Appeal  from  District  Conrtt  Blaine  Cotm- 
iy;  O.  A.  Brown,  Jadge. 

Alf  Hnnter,  alias  James  Kingsbery,  was 
■convicted  of  murder,  and  appeals.  Affirmed. 

EiaureDce  H.  Hampton,  for  plaintiff  In  er- 
ror. Chas,  West,  Atty.  Gen.,  and  Caias.  I* 
Moore,  AssL  Atty.  Gen.  (El  O.  McAdama,  of 
■counsel},  for  the  State. 


DOXLE,  J.  Flalntur  In  error  (hereinafter 
'designated  the  defttidanQ  was  on  the  20th 
^ay  of  August,  1908;  charged  Indlctmoit 
tn  the  district  court  of  Blaine  county  with 
the  murder  of  Sheriff  G,  W.  Garrison,  in  said 
coun^  on  the  6th  day  of  June,  1003.  On 
October  S,  1008,  the  defendant  was  duly  ai^ 
raigned,  and  entered  his  plea  of  not  guilty. 
By  consent  of  counsel  for  state  and  for  de> 
f endant  the  case  was  set  for  trial  on  October 
13th.  On  October  11th  the  defendant  asked 
leave  of  court  to  withdraw  his  plea  hereto- 
fore entered,  for  the  purpose  of  danurring 
to  the  Indictment,  which  request  waa  refused. 
October  11th  the  defendant  filed  fals  motion 
to  set  aside  the  Indtctmoit,  which  was  over- 
ruled by  the  court  October  12th  itefendant 
Hied  Ills  motion  to  set  aside  or  challenee  to 
thB  pan^  of  petit  Jurors  snmnHmed.  Upon 
liearlng  Uie  evidence  the  court  overruled  the 
■cballfflige.  On  the  same  day  the  defraidant 
filed  bis  motion  for  continuance  which  was 


overruled  by  the  court  October  13th  the 
trial  began,  and  on  October  16,  1900,  die 
Jury  retamed  its  verdict  finding  the  d^end- 
ant  guilty  of  murder,  and  fixing  his  punish* 
meat  at  death.  Uotl(His  for  new  trial  and 
In  arrest  of  Judgment,  havii^  been  filed, 
were  overmled  by  the  court  Exceptions 
were  taken,  and  the  same  allowed  to  all  the 
aforesaid  rulings  of  the  court  On  said  16th 
day  of  October,  the  same  being  the  last  day 
of  the  term,  the  court  pronounced  Ju^ment 
In  accordance  with,  the  verdict,  and  set  the 
8d  day  of  December,  1909,  as  the  date  of 
defendant's  execntira.  Defendant  prayed  an 
appeal.  Thirty  days  won  allowed  to  make 
and  serve  a  case-made^  8  days  to  suggest 
amendmoits,  the  same  to  be  settled  and  sign- 
ed upon  S  days'  notice  by  either  party ;  the 
petition  in  error  with  case-made  attached 
to  be  filed  In  the  Criminal  Court  of  Appeals 
of  Oklahoma  within  40  days  from  the  date 
hereot  Thereupon  defendant  made  applica- 
tion for  an  order  of  the  court  directing  the 
court  reporter  to  fnmlsb  a  transcript  of  the 
evidence  at  the  expense  of  Blaine  county, 
supported  by  his  affidavit  that  he  was  with- 
out the  means  to  pay  for  the  sama  Where* 
upon  the  court  ordered  that  the  court  report- 
er furnish  defendant  with  a  transcript  of 
the  evidence  taken  on  the  trial  at  the  ex- 
pense of  Blaine  county.  November  18,  1800, 
tbtste  was  filed  In  this  court  petition  In  er- 
ror, with  case-made  attached,  together  with 
proof  ot  service  of  notices  that  defendant  ap- 
peals. Whereupon  an  order  was  made  grant- 
ing  a  stay  of  execution,  subject  to  such  or- 
der or  Judgment  as  may  be  made  In  said 
cause  by  this  court  January  28,  1910,  on 
motion  ot  the  defendant  he  was  permitted 
to  file  a  corrected  case-made,  containing  a 
transcript  of  the  evidence  taken  on  the  trial 
and  other  matters  omitted  In  the  original 
case-mada  January  28,  IBIO;  d^endant  filed 
an  application  fbr  writ  of  certiorari,  wherein 
he  prays  that  "an  order  be  made  directing 
that  W.  R.  Compte,  court  reporter,  make 
and  transcribe  and  duly  certify  the  reon^ 
of  the  examination  of  the  jnrors,  which  is 
omitted  from  the  record  contained  in  the 
case>made,  and  that  snch  further  ordera  be 
made  as  may  be  necessary  and  propOT  for 
the  proper  settling,  signing,  and  certifying 
said  record  of  said  Jnry  examination  to  this 
court"  Feteuary  7,  1910,  said  cause  was 
orally  argued  by  Laurence  H.  Hampton,  coun- 
sel for  defendant  Ohas.  L.  Moore,  Aast  Atty. 
Gen.,  and  EX  G.  McAdams  of  counsel  for  the 
state,  upon  the  ai^licatlon  for  writ  of  cer- 
tiorari, and  niion  the  merits. 

The  application  for  writ  of  certiorari  Is 
wlthont  merit  The  burden  is  imposed  upon 
the  county,  where  a  conviction  Is  bad,  of 
paying  the  costs  of  pr^ring  and  transcrib- 
ing the  record  for  a  review  of  a  capital  case, 
without  regard  to  the  question  whethw  any 
errora  were  committed  on  the  telal  or  not 
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Thus,  wltboQt  any  expense  or  burden  on  his 
part,  the  convicted  criminal  Is  allowed  to  se- 
cure a  delay  of  many  months  In  the  execu- 
tion of  his  soitence.  and  the  right  thus  to 
create  delay  and  costs  Is  Invariably  availed 
of.  The  order  of  the  trial  court  was  that 
the  defendant  be  furnished  with  a  transcript 
of  the  evidence  taken  on  the  trial.  No  ob- 
jection baa  heretofore  been  made  to  the  suffl- 
ciency  of  this  order.  The  record  before  ua 
contains  a  true  and  correct  statement  of  all 
the  pleadings,  motions,  orders,  evidence,  ver- 
dict, and  judgment  had  In  the  case ;  all  with- 
out cost  or  expense  to  the  defendant  This 
1b  sufficient  for  a  determination  of  all  gues- 
tions  properly  raised.  The  granting  of  this 
application  could  serve  no  purpose,  exc^t  to 
cause  additional  delay  and  needless  expense 
to  Blaine  county.  It  will  therefore  be  denied. 

On  June  5, 1908,  about  6  o'clock  p.  m.,  Q.  W. 
Garrison,  sheriff  of  Oklahoma  county,  was 
shot  by  the  defendant,  and  almost  Instantly 
killed.  The  circumstances  attendant  on  the 
sad  affair  are  sufficiently  stated  as  follows; 

Edward  Dewes  Oldfield,  a  justice  of  the 
peace  In  and  for  Oklahoma  county.  Issued  a 
warrant  for  the  arrest  of  the  defendant,  which 
warrant  was  based  upon  the  duly  verified 
complaint  of  M.  D.  Casey,  and  approved  by 
the  county  attorney  of  Oklahoma  county, 
wherein  It  was  charged  that  the  defendant 
did,  at  and  within  Oklahoma  county,  on  May 
21.  1908,  kill  and  murder  one  Susie  Pride. 
Sheriff  Garrison,  learning  that  the  defendant 
was  In  Blaine  coimty,  left  Oklahoma  City 
about  10  o'clock  p.  m.  on  the  day  of  the  homi- 
cide to  serve  said  warrant,  accompanied  by 
two  of  his  deputies.  Tod  Warden  and  M.  L. 
Sanders.  They  proceeded  by  train  to  Waton- 
ga,  where  they  were  joined  by  G.  A.  McAr- 
thur,  sheriff  of  Blaine  county,  and  bis  deputy, 
M,  B.  Skeen.  They  procured  three  hu^lea, 
and  drove  to  Hitchcock,  and  from  there  to 
the  place  of  a  n^o  named  Dobbs,  about  three 
miles  from  Hitchcock,  where  the  defendant 
and  Ed  Ellis,  another  negro,  were  employed 
chopping  cotton.  On  the  day  In  question  El- 
lis, who  bad  gone  to  Oklahcana  City  on  a  mis- 
sion for  tbe  defendant,  returned  on  the  same 
train  to  Watonga  with  the  officers,  and  re- 
mained on  the  train  until  It  arrived  at  Fer- 
guson, a  station  about  10  miles  north  of  Wa- 
tonga; there  he  left  the  train  and  went  across 
the  country  four  miles  to  Hitchcock,  a  station 
on  the  Enid  branch  of  tbe  Rock  Island  Rail- 
road, there  meeting  the  defendant  in  the  post 
office.  Leaving  Hitchcock,  they  returned  to 
Dobbs'  place.  At  this  time  the  officers  ap- 
peared, driving  east  on  the  road  toward  the 
lane  that  led  to  Dobtra'  house,  which  is  about 
200  yards  in  from  tbe  road.  Seeing  the  offi- 
cers, the  defendant  and  Ellis  ran  south  Into 
a  small  ravine,  then  turned  southwest  through 
a  wheat  field  and  into  a  pasture,  going  In  the 
direction  of  another  n^xo's  house  named 
Earle,  Sheriff  Garrison  and  his  posse  pur- 
suing them.  When  they  readied  the  pasture 
Sberlff  Garrison  commanded  them  to  halt. 
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whereupon  the  defendant  turned  and  fired 
three  shots  from  an  automatic  pistol  at  the 
officers.  Tbe  firing  then  became  general.  The 
defendant  here  advised  Ellis  to  give  himself 
up.  Ellis  turned  east,  and  crawled  under  a 
brush  heap.  The  officers  coming  up,  he  sur- 
rendered. The  defendant  ran  on  to  Earle*s 
house,  where  he  secured  a  44  Winchester  rifie, 
and  ammunition.  The  defendant  and  Earle 
had  been  neighbors  In  Arkansas.  At  that 
time  Earle  owned  this  Winchester,  and  on 
May  80th  the  defendant  and  Ellis  stoilped 
overnight  with  Earle,  and  while  there  the 
defendant  asked  Earle  about  and  examined 
this  rIfie.  Thus  armed,  the  defendant  con- 
tinued his  flight,  and  took  refuge  behind  a 
straw  stack  in  a  wheat  field  on  the  next  farm. 
In  a  few  minutes  he  was  discovered  by  the 
officer,  who  were  now  following  him  on  foot 
After  several  shots  were  exchanged  the  de- 
fendant ran  from  this  straw  stack  to  another, 
about  75  yards  distant  From  there  he  fired 
with  tbe  Winchester  some  20  shots,  one  of 
which  struck  the  deceased  In  the  neck,  sever- 
ing the  Jugular  vein.  Deputy  Sheriff  Sanders, 
was  also  wounded.  When  Sheriff  Garrison 
fell,  the  shooting  ceased,  and  defendant  es- 
caped. Rewards  were  offered  for  his  capture, 
and  he  was  arrested  in  the  state  of  Arkansas 
about  a  year  and  four  mouths  later.  Sheriff 
McArthur  testified  that  while  bringing  de- 
fendant from  Little  Rock  to  Blaine  county, 
defendant  said  that  he  recognized  that  the 
man  In  the  front  buggy  on  the  left  side  was 
Sheriff  Garrison. 

Ex-Governor  Thomas  B.  Ferguson,  as  a  wit- 
ness, testified  that  defendant  stated  to  him 
"that  on  the  day  this  fight  took  place  and  Gar- 
rison was  killed,  he  thought  they  had  come 
after  him  to  take  him  to  Arkansas  for  a  mur- 
der he  bad  committed  there,  and  he  thought 
that  he  would  rather  fight  it  out  and  die  If 
necessary,  rather  than  go  to  Arkansas,  as  he 
thought  he  would  be  mobbed  there ;"  and  that 
he  also  stated:  "When  they  came  across  the 
field  in  the  running  fight,  that  he  did  not 
have  bis  rlfie ;  that  he  believed  if  be  bad  had 
his  rifie  then  be  would  have  got  more  of  them^ 
and  that  he  seldom  missed  when  be  fired." 

The  defendant,  testifying  on  bis  own  be- 
half, stated  that  on  the  day  of  the  homicide 
he  chopped  cotton  until  noon,  then  went  to 
Hitchcock,  and  there  met  Ed  Ellis,  and  re- 
turned with  him  to  Dobbs',  where  Ellis  got 
something  to  eat.  That  they  were  going  to 
commence  working  that  day  for  Washington 
Earle.  That  a  few  minutes  after  Ellis  bad 
eaten  dinner  they  saw  some  men  in  buggies 
coming  driving  fast  and  that  he  and  Ellis 
ran  in  a  southwest  direction  through  a  wheat 
field.  That  they  ran  side  by  side  until  they 
came  to  a  wire  fence,  and  several  shots  w^ 
fired.  "That  Ellis  then  said,  'Jim.  I  believe 
I  will  stop,*  and,  knowing  Ellis  all  his  life, 
and  knowing  nothing  against  bim,  I  says  ta 
Ellis:  These  people  will  not  do  you  any 
harm ;  yon  give  up.  I  am  going  to  ran  for 
my  life;  X  beliere  tb^  are  after  mobbins 
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me.* "  That  be  turned  around  wltb  bis  re- 
T<riT6r  and  fired  three  sbots,  that  the  wire 
fence  gave  him  dme  to  run  for  hla  life.  That 
he  commenced  nmnlng  In  the  direction  of 
Earle's  place ;  crossed  two  more  wire  fenced 
before  reaching  Earle's.  That,  reaching 
Earle's  honse,  he  foond  no  (me  there.  That 
be  looked  In  behind  the  door,  and  there  sat 
the  rlfl^  and  he  got  that  That  the  weadter 
was  ba^  and  it  was  muddy,  and  he  had  ran 
aboat  a  mile  and  a  quarter  to  s  wheat  fltid. 
That  the  wheat  struck  falm  about  the  hips. 
That  he  walked  to  the  first  straw  stack  and 
aqoatted  down  behind  It  That  the  officers 
came  on  up.  He  forOier  testtjled:  *T  judged 
thcQT  were  hunting  there  for  me.  Pretty  soon 
they  came  In  the  direction  I  was,  and  one 
man  sitting  on  a  hors^  b^ng  very  high,  could 
aee  me  bdilnd  this  straw  stadc.  He  says: 
'Here  he  Is ;  we  have  found  him'— and  they 
opened  fire,  and  Immediately  I  returned  fire, 
thinking  every  second  was  the  last  I  did  not 
receive  any  wound  on  the  first  straw  stad:, 
but  when  I  went  from  that  first  straw  stack 
to  anothw  I  received  the  wound  through  the 
stomach  and  Bld&  There  was  men  to  the 
right  and  in  front  of  me^  and  I  did  not  know 
who  any  man  was  that  I  was  shooting  at 
As  I  said,  It  was  to  live  as  long  as  X  could, 
and  I  bad  no  respect  for  persons.  I  bad  no 
person  picked  out  that  I  wanted  to  kill,  but 
evety  minute  seemed  like  the  last  and  I  was 
fighting  to  live  as  long  as  possible— was  all  I 
was  doing.  And  after  a  good  many  shots 
were  fired,  I  could  not  toll  whether  I  had  hit 
anybody  or  not ;  flie  wheat  was  high.  'It  be- 
gan to  drinle  rain,  and  I  walked  out  of  that 
field ;  the  sun  was  not  quite  down,  and  then 
I  traveled  <m.*' 

The  defendant  stated  that  he  was  a  fugi- 
tive from  Justice  tnm  the  state  of  ArkauBas, 
and  also  that  he  shot  Su^e  Pride,  a  colored 
woman,  with  the  same  automatic  jdstol,  on 
May  21,  1908,  In  (Mdahoma  Glly,  because  she 
followed  him  on  the  street  and  said,  "i  am 
going  to  have  you  executed  to  death  back  to 
Arkansas."  and  that  he  knew  of  Sheriff  Oar- 
rlBOn  well,  and  voted  for  bim,  but  did  not 
know  iiim  personally.  He  also  stated  that  he 
knew  Deputy  Shra-Ifl  Sanders  wtil,  but  did 
not  recognise  him.  Eight  or  nine  eyewitness* 
es  testified  that  the  def«idant  fired  the  first 
shots. 

The  ease  has  been  elaborately  briefed  and 
ably  argued  hj  counsel  on  both  sides.  Kn-. 
merons  ndli^  have  be&i  pointed  eat  and  al- 
leged by  defendant  as  errors  pr^udldal  to 
his  substantial  rl^ts.  His  amended  petition 
avers  11  assignmettts  of  enror.  We  have  ex- 
amined the  case  with  care,  giving  that  con- 
sfderatlon  to  every  question  whldi  a  death 
sentence  case  demands. 

First  Defmdant  claims  that  the  court  err- 
ed In  ovemdlng  his  application  for  leave  to 
withdraw  his  plea  of  "not  guilty,"  fbr  the 
purpose  of  demurring  to  tbe  Indictment.  The 
trial  court  properly  overruled  tills  ap^ica- 
tlon.  Mo  demorrer  waa  crfEwed  in  connectKm 


with  the  appIIcatlmL  The  Indictment  Is  not 
defective.  His  plea  of  not  guilty  was  ad- 
vlaedly  entowd,  and  defendanta  riglits  were 
preserved  and.  passed  upon  In  the  court's 
ruling  on  the  motion  In  arrest  of  Jndgment 

Second.  D^endant  dalms  that  the  court 
erred  in  overruling  his  motion  to  set  aside 
the  indlctmeit  This  assignment  Is  without 
mei^t  The  motion  was  filed  out  of  time,  aft- 
er plea  was  entered.  Defendant  stUI  had  the 
right,  upon  a  prvper  apjOlcation  at  ai?  time 
before  trial,  to  aK>ly  to  the  court  fOr  leave 
to  withdraw  his  plea  tor  ttie  purpose  of  pre- 
senting his  motion,  but  that  was  not  done  In 
this  casfc  The  motion  to  set  aside  does  not 
conform  to  the  reqnlremente  of  the  statute^ 
It 'is  alleged,  first,  tbat  the  Indictment  was 
not  tound.  Indorsed,  presmted,  or  filed  as 
prescribed  by  law,  and  that  the  grand  jury 
flndtag  and  returning  said  Indictment  was  not 
drawn  and  impantied  as  provided  by  law; 
sectmd,  that  said  pretended  Indlctmoit  was 
not  found,  presaited,  and  returned  by  the 
requisite  number  of  jurors  necessary  under 
the  law  to  find,  return,  and  present  an  indict- 
vaeaL  No  Informalities  or  irregularities  are 
spe(dflcaUy  alleged,  except  that  L.  H.  Chap- 
man had  served  two  or  more  terms  as  jury 
commissioner,  and  that  J.  P.  Boetzd  was,  at 
.the  time  of  his  appointment  as  jury  commis- 
sioner, a  member  of  the  State  Board  of  Agri- 
culture; that  th^  wwe  thertfore  dlaqnali- 
fied  to  act  as  jury  commissioners.  It  is  not 
alleged  that  the  grand  jurors,  maabecB'  of 
the  grand  Jury  that  returned  the  Indlctmoit 
were  inoompetoit  or  that  the  alleged.  Irr^u- 
larltlea  were  to  the  prejudice  of  the  substan- 
tial rie^te  of  the  defendant  The  facts  stat- 
ed, if  true^  in  a  motion  to  set  aside  an  In- 
dictment must  present  a  case,  not  of  tech- 
nical, or  possible,  or  iQrpotiietlcal,  but  of 
manifest  prejudice  to  tbe  substantial  rights 
of  the  defendant;  and,  where  It  Is  plain  that 
substantial  Justice  will  not  be  promoted,  nor 
manifest  wrong  to  the  defendant  prevented, 
the  Indictment  should  not  be  set  aside  on 
mere  technical  errors,  informalities,  or  Ir- 
regularities. The  motion  here  does  not  even 
anr  that  the  facto  stated  were  not  known 
to  the  defendant  or  his  counsel  at  the  ttve  of 
entering  lUs  idea,  and  no  reason  Is  assigned 
\rhj  defoidant  should  have  entered  his  idea 
without  first  having  availed  himself  of  the 
right  to  more  to  set  aside  the  indictment. 
The  notice  to  the  county  attorney  was  not 
given  as  required  by  statute,  and  the  motion 
was  not  properly  varlfled.  The  court  proper- 
ly refused  to  d^i^  the  trial  of  the  case  by 
permitting  defendant  to  withdraw  his  plea 
toT  the  purpose  of  presenting  the  motion  to 
set  aside  the  indictment 

Third.  Defendant  annplains  that  the  court 
erred  in  overruling  his  challenge  to  tha  pan- 
el of  petit  Jurors  serving  at  said  term  of 
court  This  assignment  is  without  a  shadow 
of  merit 

Fonrtii.  T)et9u6a.nt  cmnplalns  that  the 
oonxt  ttred  In  ovetmUng  his  challenge  to  the 
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panel  of  petit  jarora  aummoned  by  the  sher* 
Iff  from  the  body  of  t&e  county.  Evidence 
-was  beard  In  support  of  tbli  diallCTge.  where- 
upon the  coort  as  we  beUere  .correctly  over* 
Tuled  the  diallenge. 

Fifth.  D^foidant  complains  that  tbe  conrt 
erred  In  OTerrullng  his  motion  for  a  continu- 
ance. The  record  shows  that  when  the  case 
was  called  for  trial,  he  moved  for  a  continu- 
ance^ and  the  only  gronnd  stated  in  the  motion 
vas  that  conns^  for  dtfendant  did  not  have 
■enffldent  time  and  oppcotimity  to  prepare  the 
■case  for  trial.  The  motion  was  not  verified. 
The  record  aibows  that  the  def«idant  was 
arrested  on  or  about  the  Ist  of  Octobw.  1D09. 
at  pine  Bluff.  Ark.,  and  was  Immediately 
4ranq)orted  to  Blaine  county,  and  altered  his 
plea  to  the  Indlctmmt,  and  the  cause  was  set 
for  October  13th  by  consent  of  connsd.  Here 
was  a  period  of  16  months  from  the  time  the 
offense  was  committed,  and  one  week  from 
the  time  his  plea  was  mtered.  In  which  to 
pr^uuw  tor  trial,  and  from  the  nature  and 
character  of  the  case  as  dteclosed  by  the 
record  it  Is  apparent  that  he  had  ample  time 
to  prepare  for  trial. 

Sixth.  Defendant  com^alns  that  the  conrt 
•erred  in  admitting  evidence  on  the  part  of 
the  pro8ecntl<m.  Under  this  assignment  his 
•counsel  contoids  tiiat  the  court  erred  In  ad- 
mitting the  complaint  filed  In  Justice  Old- 
fldd's  court  In  Oklahoma  county,  upon  which 
the  warrant  Issued,  and  also  the  admission 
■of  the  warrant  upon  wbldi  Sheriff  Oarrlson 
was  attemptii^'to  arrest  the  def aidant  at 
the  time  of  the  bomldda  While  It  is  well 
settled,  as  a  general  mle^  that  in  the  trial  of 
an  Indictment  for  a  specific  offense  evidence 
tending  to  prove  the  commission  of  other  of- 
fenses is  inadmlaslUe  In  eases  of  this  kind, 
liowever.  In  order  to  prove  the  commiuion 
•of  the  offense  charged,  evidoice  to  show  tliat 
the  officer  killed  was  In  possessira  of  a  war^ 
rant  for  the  arrest  of  the  defendant  Is  ad- 
missible^ and  that  such  warrant  was  legally 
issued,  although  said  proof  Involved  the  com- 
mission of  another  crim&  It  is  admteslble 
also  to  show  gnll^  Intoit  In  resiating  arreat 
The  court  correcUy  ruled  that  the  objections 
thereto  were  not  wtdl  tAken. 

Seventh.  Defendant  complains  that  the 
•court  erred  in  rising  and  ruling  out  1^^ 
.and  competent  evidence  «i  his  part  A  care- 
ful examination  of  the  record  discloses  that 
all  legal,  competent,  and  mat«lal  testimony, 
offned  for  or  on  b^ialf  of  the  accused,  was 
■duly  admitted. 

EHghtiL  It  is  assigned  as  error  tiiat  the 
court  erred  in  giving  Instructions  numbered 
2  to  17,  inclusive.  We  have  carefully  exam- 
ined the  Instructions,  and  it  would  be  profit- 
less to  extend  this  opinion  by  considering 
them  in  detail.  The  instructions  as  a  whole 
are  commendably  fair,  and  fully  and  correct- 
ly state  the  law  of  the  case. 

Ninth.  The  refusal  et  the  court  to  give  ve- 
-qnested  instructUms  numbered  1,  2,  and  8. 
An  examination  of  those  Instructions  shows 
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that  the  same  were  property  refused  by  the 
court  The  theory  of  the  instructions  re- 
quested and  refused  is  set  forth  in  a  portion 
of  the  first  instruction,  which  Is  in  the  fol- 
lowing languid:  "If  the  officer  Is  acting 
under  a  warrant  he  must  Inform  the  defend- 
ant before  attempting  the  arrest  that  be 
acts  under  the  authwity  of  the  warrant  and 
must  also  show  the  warrant  if  required." 
Also:  'That  the  law  provides  and  states 
when  an  officer  can  use  force  in  overcoming 
resistance  offered  to  an  attempted  arrest  as 
follows:  That  if,  after  notice  of  intention 
to  arreet  the  defendant  he  either  flee  or  for- 
cibly resist  the  officer  may  then  use  all  nec> 
essary  means  to  ^fect  the  arrest'"  This 
theory  is  clearly  erroneous  under  any  hy- 
pothesis based  upon  the  evidence  in  tbls  case. 
That  the  defoidant  knew  the  officers,  and 
that  he  fired  the  first  shots.  Is  beytmd  con- 
troversy. 

In  the  Instmctlms  given  the  court  charged 
the  jury  as  follows : 

*'(10)  Undor  the  law  any  sheriff  In  tbls 
state  holding  a  warrant  for  the  arrest  of  a 
person  charged  with  the  offoise  of  murder 
committed  In  any  county  of  the  state  Is  au- 
thorized to  go  Into  any  county  of  the  state, 
and  there,  either  alone,  or  with  assistants, 
execute  such  warrant  by  arresting  the  per- 
son named  tberdn.  The  officer  must  Inform 
the  acoised  that  he  Is  acting  under  the  au- 
thority of  the  warrant  commanding  bis  ar^ 
rest  provided  the  officer  has  an  opportunity 
so  to  do.  If,  however,  when  approached  by 
the  officer,  and  before  he  has  an  onwrtunlty 
to  so  inform  the  defmdant  the  defoidaDt 
flees,  and  when  pursued,  snd  before  such  In- 
formation can  be  given  him,  be  attadca  or 
attempts  to  kill  the  officer  or  bis  asslstents, 
thai  the  officer  will  be  excused  from  giving 
sudi  information  to  tiie  accused,  and  may  re- 
sist the  attack  made  by  the  accused,  and  use 
such  force  as  reasonably  appears,  under  all 
the  circumstances,  to  be  necessary  to  over- 
come the  force  and  resistance  used  by  tlie 
accused,  and  to  ^ect  bis  arrest  (Excepted 
to  by  defendant)  Olven.  O.  A.  Brown, 
Judge. 

"(11)  Where  a  sheriff  or  peace  officer,  hold- 
ing a  warrant  for  the  arrest      a  person, 
charged  with  the  offense  of  murder,  attempts 
to  execute  said  warrant  in  an  unlawful  or 
unreasonable  nutnner,  and  the  authority  of 
the  officer  Is  not  known  to  the  accused,  and. 
from  the  conduct  of  swdi  officer  and  bla  as- 
sistants, if  any,  intoided  then  and  there  un- 
lawfully to  kill  or  serloukly  iujnre  him,  tben 
the  defendant  bas  the  rj^ht  to  view  aij<di 
appearances  from  his  standpoint  and  to  re- 
sist any  such  attack  upon  him  by  the  officer-* 
or  officers,  and  use  necessary  force  therefor. 
If.  however,  a  peace  officer  holding  warrant: 
of  arrest  attempts  in  a  reasonable  and  law- 
ful manner  to  execute  it  and  the  accused 
knows  or  believes  tiie  offica  to  be  sudi,  axxd 
knows,  or  bas  reason  to  believe,  he  is  charee^ 
with  a  fel<niy*  and  that  the  purpose  ol  tlao 
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ofllcer  Is  to  arreat  him  for  sacb  offenee,  and 
with  Intent  to  escape  such  arrest  flees  from 
the  ofllcer,  and  when  pursued  shoots  and  kills 
the  officer,  he  wUI  be  guilty  of  murder.  (Ex- 
cepted to  by  defendant)  GIt^  Q.  A. 
Brown,  Judge. 

"(12)  The  state  has  Introduced  certain 
■tatemeuts  claimed  to  hare  been  made  by  the 
defendant,  Alf  Hunter,  after  his  arrest,  and 
while  he  was  In  custody  charged  with  the 
offense  for  which  he  Is  being  tried,  and  which 
statements  are  relied  on  in  part  to  establish 
die  dtfendant's  guilt  of  the  ofCense  charged 
against  him,  and  the  ooort  instructs  you  that 
emfessions  made  by  one  charged  with  an 
offaise  must  be  carefully  scrutinized,  and  re- 
eeired  with  great  caution,  yet,  when  delib- 
erate and  Tolnntarliy  made^  such  confes- 
dons  and  statements  may  be  considered  as 
eridence  for  or  against  the  person  making 
tibem  the  same  as  any  othw  erldence.  Bat 
if  a  confession  or  statnnent,  made  by  one  In 
custody  nndn  drcumstances  showing  that  he 
was  Indnced  to  make  the  same  by  the  prom- 
fie  or  aamrance  that  it  would  be  to  his  in- 
terest to  do  so,  show  that  such  statement  or 
(onfeaalOD  was  not  freely  and  voluntarily 
Blade,  ttien  13iey  cannot  be  considered  as  evi- 
dence against  the  person  so  making  them; 
and  in  this  cas^  If  yon  do  not  find  the  state- 
ments made  by  the  defendant  while  In  cus- 
tody were  fndy  and  voluntarily  made,  then 
70a  nonet  dlsr^ard  sndi  statements  as  af- 
fordlax  any  evidence  against  the  defendant 
Bnt  ttie  mere  tact  that  the  confession  or 
■tatemsDl^  If  any,  made  bgr  the  defendant 
were  made  In  answ^  to  aneetlons  pn^Hrand- 
«d  to  him  while  under  arrest  will  not  be  snlB- 
dent  to  exclude  snch  answers  as  evidence, 
If  they  were  freely  and  voluntarily  made, 
f Excepted  to  defendant)  Given.  G.  A. 
Brown.  Jndga 

"(IS)  Now,  bearing  in  mind  the  foregoing 
dcflnlCiODB,  and  carefally  applying  these  in- 
stmctlons  to  the  evidence.  If  yon  believe  be- 
yond a  reasonable  doubt  that  James  Klngs- 
berj  and  Alf  Hunter  named  In  the  indictment 
is  one  and  flie  same  person,  and  that  at>out 
tte  25tb  day  of  May.  1908,  or  any  time  there- 
after, and  before  June  S,  1908,  a  warrant  was 
leewd  by  Edward  Dewee  Oklfleld.  a  Josttce 
of  the  peace  In  and  for  Oklahoma  county,  In 
tte  state  of  Oklahoma,  tm  a  complaint  filed 
wtOi  said  imOee  of  the  peace  charging  the 
detedant  as  Jamea  Klngsbar  or  as  Alf 
Hmter  of  tbe  offense  of  mnrder  committed 
la  aald  eonnty,  and  Uiat  In  said  warrant  the 
BherW  at  said  county  was  conunanded  to  ar- 
reel  die  defendant  on  aald  charge  of  mnrder, 
and  yen  further  find  that  such  warrant  or 
alias  thiceoC,  was  hdd  by  G.  W.  Garrison, 
uhexiff  of  aaSd  (Ndahoma  county,  on  the  6th 
day  of  Jmev  1906,  and  that  said  G.  W.  Gar- 
rlepii,  as  sDdi  ataeriff,  was  In  Blaine  ooimty, 
tm  mmSA  state  of  <AIelionui,  for  the  pnriMwe  of 
eie«»sg  aald  warrant  and  arresting  the 
HtfmAnt  br  vlrtiw  OaeoC  and  that  aald 
GL  W.  GanlMii^  or  ]»  and  otfian  — 


him,  theai  and  then  approadied  the  defend- 
ant for  the  purpose  of  making  said  arrest, 
and  that  the  defendant,  before  said  Garrison 
bad  opportunity  to  Inform  him  (the  defend- 
ant) that  he  (the  said  Garrison)  was  acting 
under  authority  of  the  said  warrant,  fled 
from  the  said  Garrison,  and  whra  pursued  by 
Garrison,  or  by  him  and  others  assisting  blm, 
the  defendant  without  any  cause  therefor, 
unlawfully  shot  and  killed  the  said  O.  W. 
Garrison.  Intending  thereby  to  escape  arrest 
by  such  officer,  and  yon  find  that  such  killing 
was  done  In  Blaine  county.  In  the  state  of 
Oklahoma,  on  the  6th  day  of  June,  1008,  then 
it  win  be  your  duty  to  flnd  the  defendant 
guilty  of  murder,  as  charged  In  the  indict- 
ment and  so  say  by  yonr  verdict  (Excepted 
to  by  defendant)  OIvol  G.  A.  Brown, 
Judge. 

"(13a)  If,  however,  yon  find  that  G.  W.  Gar- 
rison and  others  assisting  him,  on  the  6th 
day  of  Jnne,  1908,  went  to  the  place  where 
the  defendant,  Alf  Hunter,  was  for  the  pur- 
pose of  arresting  falm,  and  you  flnd  that  the 
defendant  at  the  time  did  not  know  said  G. 
W.  Garrison,  or  did  not  then  recognize  him, 
or  the  persoiw  assisting  him  as  peace  offlcers, 
and  did  not  know  or  believe  that  the  said 
Garrison  and  others  were  peace  offlcers  and 
Intending  to  arrest  him  (the  defendant)  on 
the  charge  of  mnrder,  or  for  some  ftiony, 
and  you  further  flnd  that  from  the  manner 
and  conduct  of  the  said  Garrison  and  others 
it  then  and  there  reasonably  appeared  to  the 
defendant  that  they  were  malting  an  unlaw- 
ful attack  upon  him,  and,  without  any  au- 
thority of  law.  Intended  then  and  there  to 
kill  or  Inflict  upon  him  some  serious  bodily 
Injury,  and  that  there  was  Imminent  danger 
of  such  unlawful  intention  being  executed,  as 
viewed  by  the  defendant  from  his  standpoint, 
and  yon  flnd  that  the  defendant  shot  and  kill- 
ed the  said  Garrison  to  avoid  snch  threaten* 
ed  or  Imminent  danger  to  him  (the  defend- 
ant), then  yon  must  acquit  the  defendant  and 
say  by  your  verdict  iiot  guilty.*  (Excepted 
to  by  defendant)  G.  A.  BroTO.  Judge.'* 

"(17)  The  defendant  In  a  criminal  case  Is 
not  required  by  law  to  prove  his  innocence, 
but  the  burden  is  on  the  state  to  prove  bis 
guilt  of  the  offense  charged  against  him.  He 
Is  presumed  to  be  innocent  of  such  charge  un- 
til his  guilt  thereof  is  established  by  1^1 
evidence  beyond  a  reasonable  doubt;  and, 
In  case  the  Jury  have  a  reasonable  doubt  of 
the  defendant's  guilt  they  must  acquit  him, 
and  return  a  verdict  of  not  gnllty."  Error, 
if  any.  In  the  Instructions  given  Is  clearly 
In  favor  of  the  defendant 

The  presumption  of  law  la  that  the  officer 
did  nothing  more  than  ms  necessary  to  the 
performance  of  his  du^,  and  in  case  of  doubt 
this  presumption  must  be  resolved  In  favor 
of  the  action  of  the  officer. 

The  tmth  and  eleventh  assignments  relate 
to  the  overruling  of  motions  for  new  trial 
and  In  arrest  of  Judgment  The  questions 
thar^  raised  have  beoi  fully  considered. 
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The  defendant  was  ably  dtfended.  It  la 
commendable  that  oonnael  for  the  ocmdemned 
In  a  capital  case  ehoaM  raise  every  qaestion 
which  In  his  jadgmeat  might  tend  to  the 
adTantage  at  his  client ;  howeTcr,  the  record 
discloses  the  most  painstaking  care  on  the 
part  of  the  learned. trial  court  to  saf^oard 
eTeiy  snbstantlal  right  of  the  dtfendwit.  For 
this  reason  the  assignments  of  error  are  dee- 
tltute  of  merit.  Thrice  a  marderer,  s^f-con- 
fessed,  as  a  fogitlve  from  justice  from  a 
n^hbor  state,  defendant  to  avoid  detection 
flendlBhly  murdered  an  inoffensiTe  woman  of 
his  own  race  in  Oklahoma  City.  To  escape 
arrest  for  this  crime  he  wantonly  murdered 
one  of  the  foremost  citizens  of  the  state,  while 
as  a  peace  offlcer  he  was  fearleesly  pnrform- 
Ing  his  duty.  The  kllUng  of  a  peace  offlcer 
in  resisting  a  lawfol  arrest  Is  not  <nily  mur- 
der, bnt  Is  deemed  a  murder  of  more  than 
usual  aggravation.  Thus,  It  has  been  said  by 
an'  author  of  high  authority  that :  ''Ministers 
of  Justice,  while  In  the  executlra  of  their  of- 
flcM,  are  onder  the  peculiar  protection  of  the 
law.  This  special  protection  is  founded  in 
great  wisdom  anA  equl^,  and  in  every  prin- 
ciple of  political  Justice.  For  wtUiont  It  the 
public  tranquillity  cannot  possibly  be  main- 
tained, or  private  property  secured,  nor,  in 
the  ordinary  course  of  things,  will  offenders 
of  any  kind  be  amenable  to  Justice;  and, 
for  these  reasons,  the  killing  of  olBcen  so 
employed  hath  been  deoned  murder  of  malice 
prepense." 

By  a  fair  and  impartial  trial  the  defoidant 
has  been  adjudged  to  suffer  the  Just  penalty 
of  the  law.  The  Judgment  of  Uie  district 
court  is  therefore  affirmed.  Wherafore  it  Is 
ordered  by  this  court  In  this  case  tiiat  the 
Judgment  and  sratwce  of  the  district  court 
of  Blabie  county,  on  the  dtf  endant,  Alf  Hiniti> 
er,  alias  James  Klniabeiy,  be  cArrled  into 
effect  br  the  «halfl  at  Blaine  county,  Okl., 
on  Friday  the  8th  day  of  April.  mO,  In  the 
manner  preseilbe&  by  said  Judgment. 

FUBMAN,  P.  J.,  and  OWBN,  J.,  concur. 


Be  parte  DODSON.   Dr  parte  PARRIS.  ;Ex 
parte  WALKER. 

(Criminal  Oourt  of  Appeals  of  OkUhoraa.  Feb. 
28.  19ia) 

1,  iNDICrkSNT  AND  INTOKHATION  (|  Um  — 

Dbuubbbb-M^pbbatioh  or  DnoiBioir— Con- 

BTRUCTION  or  STATUTE. 

The  provisioa  of  Procednre  Criminal,  sec- 
tlon  6751.  Snyder's  St.:  "If  the  demarrer  is  sus- 
tained, the  judgment  is  final  opon  the  indictment 
demurred  to,  and  is  a  bar  to  another  prosecatfon 
for  the  aa^e  offense,  unless  the  court,  being  of 
opinion  that  Oie  Objection  on  which  tlw  demur- 
rer is  aostained  may  be  Kvolaed  in  a  new  io- 
dietmeat,.  direct  Oie  ease  to.be  Rsubmltted  to 
the  same  or  another  grand  Juty"— ^a  na  apj^iT 


cation  to  misdemeanors  prosecoted  by  Indkt'- 
ment,  transferred  to  a  county  court 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  86 ;  Dee.  Dig.  { 
16.*] 

2.  iNDICTmNT  AND  INFOBICATION  (|  IS*)  — 

Sustaining  Deucbkkb— HoLoura  Aocusan 

rOB  OaAND  JUBT  —  POWEB  Or  COUNTT 
CiOUBT. 

Where  a  demurrer  is  anstained  to  an  indict- 
ment, charging  a  misdemeanor,  the  county  court 
has  no  power  or  authority  to  commit  the  de- 
fendant to  await  the  action  of  a  grand  Jary, 

[Eld.  Note. — For  other  cases,  see  Indictment 
end  Information,  Cent  Dig.  S  86;  Dec  Dig.  f 
15.*] 

8.  Ceiminal  Law  (5  177*)— Bab  to  Pubtheb 

PBOSBCUTION  —  SCSTAIKINO  DE3nJBBEB  TO 
INDICTMXNT. 

The  sQStalnlDg  of  a  demarrer  to  an  indict- 
ment, diarging  a  misdemeanor.  Is  no  bar  to  a 
sabsequent  prosecution  by  Informatiai  for  the 
same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  $|  8I8»  814 ;  Dec  Dig.  1 177.*] 

Owen,  J.,  dissenting. 

Applications  of  Wallace  Dodson  and  others 
for  a  writ  of  habeas  corpus.  Writ  denied, 
and  petitioners  remanded  to  custody. 

The  petitioners,  Wallace  Dodson,  Henry 
Parrls,  and  Fred  Walker,  on  December  7, 
190D,  filed  In  this  court  their  separate  peti- 
tions, each  duly  verified,  wherein  each  avers 
that  he  is  untawfnlly  restrained  of  his  lib- 
erty by  one  James  S.  Sanders,  sheriff  of 
Cherokee  county,  at  and  In  the  common  jail 
of  said  county.  And  for  the  reasons  stated 
in  said  petitions,  each  petitioner  prays  that  a 
writ  of  habeas  corpus  be  allowed,  and  tliat 
he  be  discharged  from  such  unlawful  Im- 
prisonment On  said  date  there  was  also 
filed  an  agreed  statement  of  facts,  aa  fc^owa: 

"Agreed  Statement  of  Facts. 

"It  is  hereby  stipulated  and  expressly 
agreed  by  and  between  J.  I.  Ooursey,  county 
attorney  of  Cherokee  county,  state  of  Okla- 
homa, and  W.  P.  Thompson  and  Preston  S. 
Davis,  attorneys  for  the  petltloneis  hertfn,  as 
follows,  to  wit: 

"That  the  petitioner  Wallace  Dodson  was 
Indicted  by  the  grand  jury  at  the  September 
term  of  the  district  court  of  Cherokee  county, 
Okl.,  charging  him  with  the  sales  of  in- 
toxicating liquors  at  various  times  within 
said  county  and  state ;  said  Indictments  be- 
ing numbered  in  said  court  as  follows,  to 
wit:  285.  359,  358,  283,  286,  SS6,  378,  218^ 
860,  861.  284,  282,  867.  281,  868,  and  364. 
That  thereupon  said  district  coart  transfer- 
red  to  the  county  court  of  C3ierokee  county 
the  above-numbered  cases,  together  with  all 
the  papers  and  a  portion  of  the  proceedings 
therein,  which  were  filed  in  the  county  court, 
and  numbered  upon  the  criminal  docket  of 
said  county  court,  respectiyely,  as  foUows: 
521,  684.  519,  522,  682,  614,  452,.  6S6»  687.  520; 
618,  683.  617,  589,  a.nd  690. 

"That  the  petitioner  Bennr  parrls  was  In- 


•For  ot&sr  owes  am  same  tivio  and  secUoa  NDMBBR  In  Dae.  ft  AiQ.'Dlgs.  1907  to  Mi,  ft  Rsportsr  IndwM 
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dieted  by  ttie  gnsd  jury  at  tb.^  September 
term  of  the  district  court  of  Cherokee  comity, 
diaiglng  him  with  the  sales  of  Intoxi- 
cating liquors  at  Tarlou  times  within  said 
coimty  and  state;  said  Indictments  being 
nnmbwed  in  said  court  as  follows,  to  wit: 
23S,  287,  288k  24a  That  thereupon  said 
district  court  transfwred  to  the  county  court 
of  Cherokee  county  the  abOTe-numbered  cases, 
togethn-  with  all  the  papers  and  a  portion  of 
the  proceedings  therein,  which  were  filed  In 
the  county  court,  and  numbered  upon  the 
criminal  docket  of  said  county  court,  respec- 
tively,  as  follows:  472,  471,  473,  and  476. 

"That  the  petitioner  Fred  Walker  was  In- 
dicted by  the  grand  Jury  at  the  September 
term  of  the  district  court  of  Cherokee  county. 
Okl.,  charging  him  with  the  Bales  of  Intoxi- 
cating liqaorB  at  various  times  within  said 
county  and  state ; '  said  indictments  being 
numbered  in  said  court  as  follows,  to  wit: 
240,  846.  253,  347,  348,  345,  247,  249,  251,  250. 
254,  852,  851,  858,  206,  241,  860,  245.  244.  243, 
242,  and  840.  That  thereupon  said  district 
court  transferred  to  the  county  court  of 
Cherokee  county  the  above-numbered  cases, 
together  with  all  the  papers  and  a  portion 
of  the  proceedings  therein,  which  were  filed 
In  the  county  court,  and  numbered  upon  the 
criminal  docket  of  said  county  court,  re- 
spectlTCly,  as  follows:  482,  572,  489,  573,  574, 
571.  483,  4S4.  487,  486,  490.  578.  670,  448, 
477,  676,  481.  480.  470,  478,  and  666. 

"That  thereafter  warrants  were  duly  Is- 
sued and  aem&  upon  the  petitioners  in  each 
of  the  abore-oiumerated  causes,  and  thereaft- 
er said  petitionen  were  admitted  to  ball,  and 
that  said  causes  coming  on  to  be  heard  In 
th«  said  county  court,  and  said  petitioners 
being  called  upon  to  enter  their  ideas  to  the 
said  Indictments  cm  the  12th  day  of  No* 
Tember,  A.  D.  1900^  interposed  and  filed  In 
e&tSt  of  the  said  several  causes  a  demurrer  to 
the  indictment;  the  grounds  contained  and 
set  forth  in  eadi  of  0ie  said  serersl  demuiv 
Ten  in  eadi  of  the  said  abore^mmerated 
camea  \itiag  idnttlcally  the  same.  A  oopy  of 
one  of  Mid  demurrers  la  bweto  attached, 
herewith  filed,  marked  *Xbdilblt  A,'  and  made 
a  part  hereof. 

■miat  thereafter,  and  upon  the  I7th  day 
of  Novonber,  1000,  said  donnrrers  came  on 
Id  be  heard  befbre  said  county  court,  and 
the  same  were  duly  argued,  pro  and  con.  and 
thereafter  on  the  10th  di^  of  Noranber.  1900, 
tb»  court  sustained  each  and  all  of  said  de- 
murrers to  said  Indictments  in  said  cause, 
and  entered  his  order  to  that  elTect  upon  the 
minutes  of  Ihe  court  In  each  of  the  above- 
enumerated  causes;  said  order  l>elDg  the 
same  In  each  case,  a  copy  of  which  taken 
from  said  minutes  being  hereto  attached, 
herewith  filed,  and  marked  'Exhibit  B,*  and 
made  a  pert  hereof.  That  said  court  there- 
upon discharged  the  petitioner  In  each  and 
every  case  and  exonerated  their  bail  therein. 
That  said  court  did  not  enter  any  order  wha^ 


ever  directing  the  case  to  be  resubmitted  to 
the  same  or  to  another  grand  jury. 

"That  before  the  defendant  left  the  court- 
room after  these  proceedings  had  been  had 
as  aforesaid,  the  county  attorney  filed  In- 
formatlona  charging  these  petitioners  with 
the  same  offenses  as  were  charged  In  tha 
Indictments  herein  above  mentioned  and  enu- 
merated ;  said  Informations  against  petition 
er  Wallace  Dodson  being  numbered  as  fol- 
lows, to  wit:  682,  686,  680,  607,  686,  609,  700 
701,  702,  70S,  704,  706.  720,  721.  722— which 
said  enumerated  Informations  correspond  re- 
spectively to  the  indictments  charging  these 
same  offenses  that  had  been  set  aside  as 
aforesaid  by  said  court  and  which  were  num- 
bered In  said  county  court  as  stated  and  set 
forth  heredn  above.  That  a  compared  list; 
showing  the  number  of  the  present  informa- 
tlona,  the  number  of  tiie  indictments  in  the 
county  court,  and  the  number  of  the  indict' 
ments  In  the  district  court,  and  the  name  of 
the  party  to  whom  the  liquor  was  charged  to 
have  beoi  sold,  and  the  datea  of  said  sales 
for  each  of  said  petitioner  in  these  said  sev- 
eral enumerated  causes  herein.  Is  hereto  at- 
tached, herewith  filed,  marked  'Exhibit  O^' 
and  made  a  part  hereof. 

"That  the  same  proceedings  were  had  as  to 
the  petitioners  Henry  Parris  and  Fred  Walk- 
er  as  were  bad  In  the  cases  against  the  peti- 
tioner Wallace  Dodson,  as  wet  forth  herein 
above;  the  informatlona  against  Henry  Par- 
ris being  numbered  670;  604.  716,  716,  and 
717,  and  the  Informations  against  Fred  Walk- 
er being  numbered  683,  687,  706,  707,  708,  700. 
710,  711,  712,  713,  714,  732.  733,  734,  735,  786» 
737,  738,  789.  740.  741,  742.  743,  and  744, 

"That  upon  these  Informations  aforesaid 
warrants  were  duly  Issued,  and  the  defend- 
ants then  and  there  arreeted  in  the  courtroom 
on  tbe  said  19th  day  of  November,  1909,  and 
the  defendants,  being  unable  to  give  a  bond 
of  ¥500,  which  was  required  by  tbe  court  In 
each  cas^  were  cnnmitted  the  court  to 
Jail. 

"It  is  further  agreed  that  the  petitioners 
herein  are  held  by  James  S.  Sanders,  sheriff 
of  Cherokee  county,  Okl.,  by  virtue  of  com- 
mitments issued  to  him  on  the  above  informa- 
tions and  the  warrants  Issued  thereon  In  ea<A 
of  the  above-numbered  cases  In  the  said 
county  court  out  of  the  said  county  court  ot 
said  county,  which  commitments  are  regular 
on  their  face,  commanding  the  said  sheriff 
that  he  hold  the  said  petitioners  In  default 
of  ball  In  each  of  the  above-enumerated  caus- 
es, and  that  said  petitioners  were  duly  in- 
carcerated in  the  county  jail  of  Cherokee 
county,  Okl.,  where  they  have  been  confined 
since  the  said  19th  day  of  November,  1909. 

"It  is  hereby  agreed  that  the  personal  at- 
tendance of  the  petitioners  herein,  Wallace 
Dodson,  Henry  Parris,  and  Fred  Walko-,  be- 
fore the  Criminal  Court  of  Appeals,  on  the 
hearing  upon  these  petitions  for  writs  of 
habeas  corpus.  Is  waived.  That  the  person- 
al appearance  and  attendance  of  tbe  sheriff 
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of  C3ierokfle  county,  OU^  James  8.  Sander^ 
Is  also  waived. 

"It  Is  fnitber  agreed  and  nndsrstood  that 
the  lasnatice  ot  ttie  preUmlnazy  writ  of  ha- 
beas corpus  may  be  waived,  and  that  the  mat- 
ters for  each  of  aald  petttlooers  may  be  set 
down  for  heartng  upon  the  meriti  as  to 
whethw  they  be  finally  discharged  upon  write 
of  habeas  conms  by  the  Olmlnal  Court  of 
Appeala,  on  the  Qth  day  of  Decoaber,  A.  D. 

laoo. 

"It  Is  hwetv  agreed  tbat  the  above  agreed 
statement  of  facts  may  be  taken  and  consid- 
ered in  each  and  every  of  the  cases  herein 
above  set  forth  and  enumerated,  and  that 
the  ^dslon  ot  the  Criminal  Court  of  Appeals 
In  one  of  the  causes  ehall  be  taken  and  en- 
ter^ of  record  in  each  of  said  enumerated 
cases  herein. 

"Wltneaa  our  hnnda  this  the  Sd  day  of 
Deconber,  A.  D.  1909^  at  Tahleqnah,  Okl.  J. 
I.  Goureey,  County  Attorney  for  Cherokee 
-County,  Oklahoma.  W.  F.  Thompson  and 
Preston  8.  Davis,  Attorneys  for  the  Fetl- 
tloners." 

"Bzhiblt  Av— Demurrer  to  Indictment 

"Comes  now  the  defendant  and  moves  to 
iet  aside  the  Indictment  in  this  cause,  for  the 
following  reasons; 

*Tirsi  That  the  allegations  of  the  indict- 
ment do  not  otmstltnte  a  public  oflfeneew 

"Second.  Tliat  the  Indictment  diarges  more 
than  <me  offense  In  one  count 

"Third.  That'  the  same  was  not  pn^rly 
transferred  under  the  law  from  the  dhrtrict 
court  to  the  county  court 

"S^urth.  That  the  transcript  doee  not  show 
that  there  was  a  special  instruction  to  the 
grand  ^ry  to  invest^te  misdemeanors  prop- 
erly cognizable  by  the  county  court,  and  over 
which  the  county  court  has  sole  and  exclu- 
sive Jurisdiction. 

"Fifth.  Tbat  no  Instructions  to  the  grand 
jury  authorising  it  to  make  Investigations  as 
to  crimes  over  which  the  county  court  has 
Jurisdiction  were  given  by  the  district  court 
and  made  a  matter  of  record  as  shown  the 
record  of  this  court  and  the  transcript  in 
this  case. 

"Sixth.  That  the  county  court  has  no  Ju* 
rlsdlctlon  In  this  case.** 

The  court  fixed  the  amount  of  the  ball 
bond  in  eadi  case  at  ¥2,600,  upon  giving  of 
which  the  petitioners  should  be  released  pend- 
ing the  determination  of  their  respective  cas- 
es. Fifteen  days  were  allowed  to  file  briefs 
on  behalf  of  petitioners,  and  the  state  was 
allowed  IB  days  to  file  answering  lHrle&. 

W.  P.  Thompson  and  Preston  8.  Davis, 
for  petitionos.  Fred  &.  Caldwell,  Counsel 
to  the  Governor,  and  J.  L  Course,  Co.  Atty., 
for  the  Statok 

DOTIiD,  3.  (after  stating  the  Acts  as 
above).  Hie  proposition  presented  by  this 
prooeedbis  Involves  a  singular  q/mtiask  of 


practice  vrhere  misdemeanras  are  prosecuted 
1^  indictment 

nie  criminal  procedure  act,  as  adopted 
from  (NElahoma  Territory,  provides: 

Section  6TO(K  Snyder's  St:  "Upon  consid- 
ering the  demurrer,  Uie  conri:  must  give  Jndg- 
meat  eittter  sustaining  tx  ovamlliu;  it  ud 
an  orda  to  that  effect  must  be  entered  qpon 
the  minutes." 

Section  eno.  Snyder^  St :  "If  the  donur- 
rer  is  sustained,  the  Judgmmt  is  final  iq>on 
the  Indictment  demurred  to,  and  Is  a  bar  to 
another  prosecution  tor  the  same  offense, 
unless  the  oourt,  being  of  oplnlm  that  the 
objection  on  which  the  demurrer  la  sustained 
may  be  avoided  in  a  new  indictment  dbeet 
the  case  to  be  resulmittted  to  the  ssme  or 
anotiier  grand  Jnry." 

Section  6762,  Snyder's  St:  "If  the  court 
do  not  direct  the  case  to'be  resubmitted,  the 
defendant,  If  in  custody,  must  be  discharged, 
or  if  admitted  to  bail,  his  ban  Is  exonerated, 
or  If  he  have  deposited  money  instead  of 
bail,  the  money  must  be  refunded  to  him.** 

Section  67fi8,  Bnyder*s  St:  **If  the  court 
direct  that  the  case  be  resubmitted  anew, 
the  same  proceedings  must  be  had  thereon 
as  are  prescribed  in  this  act  Or  In  seetSmm 
6741,  6742  and  6743." 

Section  7  of  article  8.  c.  48,  Sees.  Laws 
1008,  provides:  "For  the  trial  of  all  crimtaial 
cases,  now,  or  hereafter  pending,  or  trans- 
ferred in  or  to  any  county  court  and  for  the 
trial  of  all  civil  causes,  now,  or  hereafter 
pending  Ip  any  county  court,  the  pleadings, 
practice  and  procedure,  shall  be  the  same  as 
that  of  the  district  court" 

Counsel  for  petitioners  contend  in  their 
bri^  tbat :  "In  these  cases,  the  county  a>art 
having  the  authority  and  power  to  make 
such  orders  of  resubmission  the  same  as  the 
district  court  but  falling  or  refusing,  it  is 
to  be  presumed,  therefore,  that  said  court 
did  not  consider  tbat  'the  objection  on  which 
the  demurrer  was  sustained  might  be  avoid- 
ed in  a  new  indictment'  and,  not  having 
made  such  orders  ot  resubmission,  the  said 
county  court  forever  lost  all  further  jurisdic- 
tion, power,  authority,  and  control  over  any 
further  or  subsequent  proceedings  in  said 
court  against  said  defendants  upon  the  same 
offenses,  and  also  lost  all  further  jurisdiction, 
power,  and  authority  ovw  the  snbjectpmatter 
or  cause  of  action  to  charge,  arrest  h<rid, 
commit  to  jail,  or  in  any  mann«  to  lesttaln 
the  defendants  of  their  liberty." 

And  further  argue  that:  "In  these  cases 
we  do  not  dalm  that  we  have  ever  beat  In 
jeopardy,  nor  do  we  contend  that  we  have, 
ever  been  acquitted,  but  we  do  cfmtend  In 
all  seriousness  that  flie  county  court  ot  CSier- 
okee  connty  was,  and  now  la,  for  the  rea- 
sons already  stated  herein,  without  any  Ju- 
risdiction to  proceed  further  against  these 
defendants  upon  these  same  diarges  under 
these  Informations.  The  statute  says  they 
ShaU  be  discharged,  and  the  statute  means 
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what  It  uyi;  noO^tDs  man,  doUiIhk  leas. 
Onr  ^fia  and  ctmtentlon  Is  not  one  in  bar, 
Imt  one  of  jurisdiction  only;  Jartodlctlon 
pnre  and  atanple;  JarisdlcUon  first,  last,  and 
all  the  tlm&  Tbe  defenduita  bave  their 
dudce  of  one  of  tiro  things,  namely,  runaln 
In  Jail  for  an  IndeSnite  period,  wait  for  trials 
on  tlw  taiformatlffliB  and  Interpose  the  de- 
fense of  a  plea  in  bar,  and  then  stay  in  Jail 
some  more  (ftvr  die  agreed  statement  of  facts 
shows  that  they  cannot  give  the  ball  regulr^ 
ed  and  fixed  by  the  eotmly  court),  and  await 
tbB  slow  process  oC  sKwal  to  procure  justice 
and  their  liberty,  or  raise  the  qnestion  of  tbe 
want  of  jurisdiction  of  ttie  county  court  to 
proceed  against  them  further  under  these  in- 
fonnatlons  by  means  of  tbe  writ  of  habeas 
corpus.** 

We  are  of  the  opinion  that  petition»8* 
contentitm  is  not  well  taken.  The  prorlalons 
of  procedure  crtmlnal  quoted  cannot  be  ex- 
tended to  include  indictments  for  misdemean- 
ors. HowoTer,  as  this  question  has  not  hith- 
erto been  formally  presented  on  appeal,  we 
will  now  consider  it 

It  win  be  observed  ttiat  section  6751,  su- 
pra, requires  that  the  reenbmlsslon  must  be 
made  to  a  grand  jury.  As  we  Tlew  tbe  law, 
this  statute  can  have  no  application  to  mis- 
demeanors prosecuted  by  indictment  in  coun- 
ty  courts,  for  the  reason  that  such  courts 
are  without  power  or  authority  to  direct  a 
submission  or  a  resabmlBslon  of  a  case  to  a 
grand  jury.  Section  e743.  Snyder's  St,  pro- 
Tldes:  "If  the  court  direct  that  tim  case  be 
resubmitted  the  defendant,  If  already  Id  cus- 
tody, mast  so  remain,  unless  he  be  admitted 
to  ball,  or  if  alrea^  admitted  to  ball,  br 
money  have  been  deposited  Instead  thereof, 
the  ball  or  money  is  answerable  for  the  ap- 
pearance of  the  defradant  to  answer  a  new 
indictment  Unless  a  new  Indictment  Is  fonnd 
before  the  next  grand  jury  of  the  county  la 
discharged,  the  court  must,  on  the  discharge 
of  such  grand  jury,  make  the  order  pre- 
scribed in  the  preceding  section."  ProEiecu- 
tlons  for  misdemeanors  may  be  by  Indict- 
ment or  Information,  as  they  are  concurrent 
remedies.  Section  18  of  the  Bill  of  Rights, 
in  part  provides:  "A  grand  jury  shall  be 
convened  upon  the  order  of  a  judge  of  a 
court  having  the  power  to  try  and  deter- 
mine felonies,  upon  his  own  motion;  or  such 
grand  jury  shall  be  ordered  by  such  judge 
upon  the  filing  of  a  petition  therefor  signed 
by  one  hundred  resident  taxpayers  of  the 
county;  when  so  assembled  such  grand  Jury 
shall  have  power  to  Investigate  and  return 
indictments  for  all  character,  and  grades  of 
crime." 

Section  6761,  supra.  Is  clearly  repugnant 
to  this  provision  of  the  GonstitntlOD;  both 
cannot  operate  together.  Under  the  constitu- 
tional provision,  the  convening  of  a  grand 
jury  is  an  uncertain  and  undetermined  mat- 
ter, and  should  the  county  cour^  upon  sus- 
taining a  demurrer,  direct  that  the  case  be 


resubmitted  anew,  tiM  defoidant,  if  already 
In  custody,  must  so  remain  unless  he  be  ad- 
mitted to  bail,  or,  if  already  admitted  to  ball, 
the  ban  is  answerable  otdy  to*  bis  appear- 
ance to  answer  to  a  new  indictment  What 
certainty  Is  there  that  the  defoidant  would 
not  sp^  the  remainder  of  his  natural  life 
in  Jail?  The  county  court  cannot  ordor  that 
a  grand  jury  be  convened,  and  It  is  thus 
without  power  to  afCord  the  defftn&int  the 
Inrestlgatlon  for  which  he  has  been  detain- 
ed In  custody.  The  district  judge  may  con- 
vene a  grand  jury  on  his  own  motion  or  up- 
on a  proper  petition;  but.  If  a  grand  Jury 
should  be  convened,  what  authority  would 
a  county  court  have  over  the  same?  And 
how  could  a  county  court  enforce  its  order 
that  a  defendant's  case  be  resubmitted  to 
such  grand  jury?  Thus  the  period  of  de- 
fendants' incarceration  for  want  of  ball 
would  not  depend  upon  the  time  or  the  hap- 
pening of  any  certain  event,  but  would  be 
subject  to  tbe  aforesaid  Indefinite  and  un- 
certain contingencies. 

Oar  Constitution  provides  (section  20,  BUI 
of  Rights):  "In  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  tbe 
county  in  which  the  crime  shall  have  been 
committed."  An  order  directing  the  resub- 
mission of  a  case  to  a  grand  Jtury  by  a  coun- 
ty court  would  be  a  denial  of  this  constlta- 
tlonal  ffnarantf.  No  court  In  this  state  has 
the  powor  to  commit  a  defendant  indefinite- 
ly. Am  was  said  by  GhanoeU<nr  Flrtle,  In  Ex 
parte  Alexandra,  2  Am.  Law'B^.  44:  "A' 
freeman  should  never,  by  the  laws  of  free- 
men, be  ^ced  In  such  dreary  uncertainty, 
of  Imprisonment  as  that,  when  he  Inquires 
of  the  'law  of  the  land,'  it  cannot  t^  him 
when  it  shall  end."  On  the  other  hand.  It 
certainly  cannot  be  claimed  with  any  show 
of  reason  that  In  such  cases  the  coun^  court 
may  direct  the  county  attorney  to  file  an  in- 
formation against  the  defendant  Our  law 
makes  no  such  provision. 

A  proposition  very  similar  to  the  question 
in  the  cases  at  bar  was  considered  by  this 
court  In  the  case  of  Rea  v.  State,  106  Fac. 
S81,  wherein  section  6690,  Snyder's  St,  was 
construed.  Said  section  provides:  "The  dis- 
missal of  the  cba^e  does  no^  however,  pre- 
vent Its  being  again  sutmiltted  to  a  grand 
jury  as  often  as  tbe  court  may  so  direct 
But  without  such  direction  It  cannot  be  again 
submitted."  In  the  Rea  Case  the  defendant 
filed  a  motion  to  quash  the  Information  on 
tbe  ground  the  Identical  oiTense  charged 
therein  had  been  previously  Investigated  by 
the  grand  jury,  and  such  charge  had  been 
by  said  grand  jury  dismissed.  An  indict- 
ment was  returned  without  an  order  of  the 
court  directing  the  resubmission  of  the  case. 
This  court  there  held:  "This  statute  has  no 
application  to  ofEraises  prosecuted  by  infor- 
mation, and  the  court  did  not  err  in  over^ 
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rnllDf  the  motton  to  quash  the  Information 
upon  this  ground." 

If  the  construction  contended'  for  hj  the 
petitioners  should  prevail,  then.  In  evwy 
case  of  a  defectlTe  Indictment  for  a  misde- 
meanor. It  would  only  be  necessary  for  the 
defendant  to  have  a  demurrer  sustained  In 
the  county  court,  and  he  would  hare  placed 
as  effectual  a  bar  to  any  further  prosecution 
for  that  offense  as  a  trial  and  verdict  of  ac- 
quittal would  be.  For  the  reasons  stated, 
the  doctrine,  that  to  have  a  second  prosecu- 
tion in  cases  of  demurrer  sustained,  depends 
upon  the  judicial  opinion  of  the  court,  that 
the  objections  raised  by  the  demurrer  may 
be  aToided  on  a  new  Indictment,  and,  in 
the  absoice  of  such  opinion,  or  finding  by  the 
court,  the  prosecution  for  that  offense  is  at 
end,  has  no  application  In  cases  of  mlsde- 
meanon  proeecntad  by  Indictment  In  county 
courts. 

0?be  demurrers  filed  show  that  the  objec- 
tions made  aie  not  In  bar  to,«.  future  prose- 
cution. As  a  matter  of  good  practice,  upon 
sustaining  a  demurrer  to  an  indictment  or  a 
dismissal  thereof.  In  the  county  court,  the 
reasons  for  sustaining  the  demurrer  or  of 
the  dlnnissal  should  be  entered  upon  the 
minutes.  Our  Olmlnal  Procedure  provides 
generally  (section  7052,  Snyder's  St):  "An 
order  for  the  dismissal  of  the  action,  as  pro- 
Tided  In  this  cbap^,  is  not  a  bar  to  any 
other  prosecution  for  the  same  offense." 

AB  we  Tlew  tbe  Uw.  the  formor  Indict- 
ment, the  demurrer,  and  the  jn^;ment  sus- 
taining It  la  each  of  these  cases— and  It  is 
admitted  that  each  offenm  Is  identical.'  as 
the  same  now  charged  by  Inftnmatton— do 
not  constitute  a  bar  to  the  further  prosecu- 
tion of  said  offenses  by  the  informations  fil- 
ed, and  the  coun^  court  of  Cherokee  county 
bas  full  jurisdiction  of  the  offenses  now 
pending  on  said  informations. 

For  the  reasons  stated,  the  writ  of  habeas 
corpus  18  denied  tn  each  of  said  cases,  and 
tbe  petltlouers  are  remanded  to  the  custody 
of  tbe  sheriff  of  CSienAee  ooonty. 

F0BMAN,  P.  concuraL 

OWEN,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusions  reached  by  my 
colleagues  in  this  case.  The  section  of  the 
statute  referred  to  Is  as  follows:  "If  tbe 
demurrer  is  sustained,  the  Judgment  Is  final 
upon  the  indictment  demurred  to,  and  is  a 
bar  to  another  prosecution  for  the  same  of- 
fense, unless  the  court,  being  of  opinion  that 
the  objection  on  which  the  demurrer  Is  sus- 
tolned  may  be  avoided  In  a  new  Indictment, 
direct  the  case  to  be  resubmitted  to  the  same 
or  another  grand  jury."  Section  8751,  Sny- 
der's Comp.  Laws  1009.  I  cannot  agree  tliat 
this  section  has  no  application  to  prosecu- 
tions for  misdemeanors  by  Indictment  Sec- 
tion 3989,  Snyder's  Comp.  Laws  1909  (Sees. 
Lawi  1907-06»     474).  U  as  foUows:  "Vor 
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the  trial  of  all  criminal  cases,  now,  or  here- 
after pending,  or  transferred  in  or  to  any 
county  court,  and  for  the  trial  of  all  civil 
causes,  now,  or  hereafter  pending  in  any 
county  court,  the  pleadings,  practice  and  pro- 
cedure shall  be  the  same  as  that  of  the  dis- 
trict court"  If  this  section  has  any  mean- 
ing whatever,  the  county  court  must  pro- 
ceed in  exactly  tbe  same  manner  as  the  dis- 
trict court  would  in  a  like  case,  and  this  Is 
true  after  sustaining  a  demurrer  as  well  as 
before.  In  my  opinion,  section  6751  either 
applies  to  prosecutions  for  misdemeanors,  as 
well  as  felonies,  or  Is  nnconstitutional.  If  it 
Is  repugnant  to  the  provisions  of  tbe  Con- 
stitution authorizing  prosecutions  by  infor- 
mation, it  can  have  no  application  in  any 
case,  for  the  reason  that  the  procedure  Is 
identical  in  both  the  county  and  district 
courts. 

Tills  court  said.  In  tbe  case  of  Canard  v. 
State,  2  Okl.  Cr.  a  — ,  103  Paa  737 :  "We 
understand  the  rules  governing  prosecutions 
by  informations  to  be  identical  to  those  cov- 
ering prosecutions  by  Indictment"  I  under- 
stand the  rule  to  be.  In  construing  a  statute 
with  reference  to  the  Constitution,  the  courts 
win  not  construe  tbe  statute  so  as  to  make  it 
conflict  with  tbe  Constitution,  but  ratber  put 
such  Interpretation  upon  It  as  will  avoid 
conflict,  if  such  construction  be  possible.  It 
is  the  duty  of  the  court  to  construe  a  stat- 
ute as  not  being  In  conflict  with  the  Consti- 
tution, if  that  construction  can  reasonably 
be  arrived  at  This  rule  was  announced  la 
the  case  of  Ogden  v.  Saunders,  12  Wheat 
215,  6  L.  Ed.  606.  In  that  case  the  court 
said:  "They  are  not  only  to  be  presumed 
to  be  constitutional,  but  the  authority  of  this 
court  to  declare  them  void  will  only  be  re- 
sorted to  In  a  clear  case  of  conflict." 

In  the  case  at  bar,  I  do  not  believe  It  nec- 
essary to  declare  tbe  statute  in  conflict  with 
the  Constitution.  Certainly  there  is  no  clear 
case  of  conflict  Our  Criminal  Procedure 
Code  was  adopted  from  California.  At  the 
time  of  the  adoption  (1890),  prosecutions 
could  be  had  In  the  territorial  courts  of  rec- 
ord by  indictment  only.  Section  6751,  supra, 
refers  only  to  indictment  This  section  ap> 
peared  In  the  California  Code  before  adop- 
tion as  follows:  "If  the  demurrer  Is  allow- 
ed, the  Judgment  la  final  upon  the  Indictment 
or  Information  demurred  to,  and  Is  a  bar  to 
another  prosecution  for  the  same  offense,  un- 
less the  court  being  of  the  opinion  that  the 
objection  on  which  the  demurrer  Is  allowed 
may  be  avoided  in  a  new  indictment  or  in- 
formation, directs  the  case  to  be  submitted 
to  the  same  or  anotber  grand  jury,  or  di- 
rects a  new  Information  to  be  flled.   *   •  *" 

It  will  be  observed  that  this  section  dif- 
fers from  ours  only  to  that  It  usee  the  words 
"or  Information"  In  addition  to  tbe  word 
"Indictment"  The  purpose  of  that  section 
is  to  give  to  the  court  passing  on  the  de- 
murrer the  power  to  determine  whether  fur- 
ther i>roeecntlon  shall  be  had.  There  Is  er- 
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or  iwtoo  for  glTlnf  tba  conrt  ttw  power  to 
determine  wbetber  the  prosecution  1b  merl- 
todons  and  should  contlnae.  If  for  any  ree- 
■00  a  sobwqnent  Indlctinent  or  Informatton 
eoold  not  care  the  ol^ectlon  on  which  the 
dannnw  Is  aHowed*  boQi  19ie  oonntj  and  the 
drfendant  aboold  be  sared  the  coats  and  an^ 
nojanoe  of  a  snDseqnent  prosecntlixi  based 
OQ  the  same  facts.  It  ahonld  not  be  left  (V 
donal  with  the  county  attorney  whether  be 
contlnoe  farther  prosecnti<m.  He  has  dls* 
dMCBfld  bis  dnty  irtien  be  reports  tlie  facts  to 
the  conrt  in  an  Indictment  or  informatlOD, 
and  then  it  becomes  the  court's  duty  to  de^ 
tcmdne  whether  the  facts  alleged  warrant 
the  prosecution.  If  be  sustains  the  demnr- 
nr,  he  msy  direct  the  case  to  be  resubmit 
ted  to  a  grand  Jury,  or  be  may  direct  tb9 
ease  to  be  proaecuted  br  InfOrmatloD.  The 
wm  fact  that  the  county  attorn^  ml^t 
■Dt  be  posBoased  with  anfflelent  pwsonal 
knowledge  to  Terlfy  the  Information,  as  re- 
qirired  by  the  Constitution,  does  not  change 
the  law  of  procedure.  SuflBce  it  to  say  In 
die  case  at  bar  he  did  file  informations.  We 
are  not  trying  the  case  on  an  Imaginary  con- 
dition. This  court  has  no  power  to  make 
lawa  or  supply  the  defldoiciea  ot  tbfi  statute. 
We  hare  discharged  our  duty  when  we  oon< 
stme  the  law  as  it  la  written.  It  is  for  the 
L^falature  to  enact  a  Code  that  wUl  meet 
ill  anergendes. 

It  cannot  be  contended  the  conrt  has  not 
die  power  to  direct  the  case  to  be  prosecuted 
ky  information.  The  grant  of  power  to  de- 
tennlne  whether  prosecutions  Aould  he  had 
earrtes  with  It  all  the  powers  to  secure  a 
prosecntloii  according  to  law.   As  was  said 
hy  the  presiding  judge  ot  tbla  court  In  the 
ease  of  Br  parte  Jchnson,  1  Okl.  Or.  B.  286, 
9T  Pac,  1028:  "The  grant  of  power  to  do  a 
cotoln  thing  necessarily  carries  with  it  the 
power  to  do  all  tblnga  which  are  necessary 
to  the  foil  accomifllsbment  of  the  purpose 
bad  in  Tlew  In  grantliv  the  original  power. 
To  aay  that  the  court  can  direct  a  resubmls- 
rioD  of  a  case  to  a  subsequent  grand  jury, 
bat  la  wittiout  power  to  bold  the  defendant 
hi  custody,  or  oa  ball,  to  anawa  an  Indict- 
nent  wblA  may  be  found*  is  to  so  constme 
the  law  ss  to  result  In  Ita  defeat,  and  thna 
render  it  absiird  and  abortive.  It  Is  a  famil- 
iar ivlnciple  of  law  that  a  atatuto  must  never 
be  so  construed  as  to  defeat  the  plain  pnr- 
poee  wUdb  It  has  in  view." 

Section  17  of  the  BlU  of  Rights  (section  20 
Bonn's  Ann.  Ed.)  autborlzea  prosecutions  by 
information  as  well  as  by  todlctment,  and, 
taken  with  section  8761*  supra,  i^ves  us  the 
procedure  aa  It  was  in  California  prior  to 
the  adoption  of  Oie  statute  In  Oklahoma  Ter- 
ritny.  Tbis  statute  waa  construed  by  the 
Sapmae  Conrt  of  California  tn  the  case  of 
People  T.  Jordan,  68  Oal.  219.  In  that  case, 
pmdlng  a  donurrer  to  an  Information,  a  new 
Information  waa  filed.  Afterwards  a  de- 
■mrrer  waa  snstalned,  but  no  order  was  made 
directing  Uie  filing  ct  a  new  Informatlfm. 


The  Supreme  Omtt  htfd  that  tb%  judgment 
tustabiing  the  demurrer  to  the  first  infor- 
matloD  waa  a  bar  to  another  prosecution,  us- 
ing the  following  Isnguage.  **It  makes  no 
dlffetenee  that  the  second  information  was 
filed  before  the  Judgment  on  demurrer  was 
rendned.  There  being  no  direction  for  a 
new  information  or  resnbmlssloQ,  it  became 
and  was  a  bar  to  another  prosecution  for  the 
same  offttwa.  The  Legislature  aeem,  in  the 
section  referred  to,  to  have  made  a  second 
prooecutloQ  in  case  of  donnrrer  sustained 
depend  iqwn  the  Judldti  (wlnttm  of  the  court 
that  the  objection  raised  by  the  demurrer 
may  be  avoided  on  a  new  Information ;  and. 
In  the  absence  of  such  ciBinkm,  the  prosecu- 
tlm  for  that  ofFense  is  at  an  end." 

Ih  the  case  of  Bx  parte  Williams,  reported 
tn  116  OaL  S12,  48  Paa  499^  this  section  waa 
again  amatarned  by  the  Supreme  Court  The 
petitioner  sought  for  diaebarge  on  habeas 
corpus  on  tha  ftdlowing  -facts:  rro  the  in- 
dictment lAarglng  him  with  toigery  he  in- 
terposed a  demurrer,  which  demurrer  waa 
bf  the  court  sustained,  *wiat  leave  to  the 
district  ^ttomoy  to  file  a  new  information.*  ** 
The  syllabuB  the  conrt  Is  u  follows :  "Un- 
der section  1008  of  the  Penal  Code^  the  al- 
lowance of  a  demurrer  to  an  infwmatlon  or 
indicbttent  ia  a  bar  to  another  proaecutlon 
for  the  same  offense,  unless  the  court,  btfng 
of  opinion  that  the  lAJectlon  may  be  avoided 
by  a  new  Indictment  or  Infwmatlon,  directs 
the  case  to  be  submitted  to  another  grand 
Jury  ot  dlrecto  a  new  Information  to  be  filed ; 
and  where,  upoi  snstainlng  a  demurrer  to 
an  Information,  the  court  merely  sustains  It, 
'wiOi  leave  to  the  dlatrlct  attorney  to  file  a 
new  Information,'  auch  permlaslve  order  Is 
not  equivalent  to  the  direction  or  command 
contemidated  br  that  sectltm,  the  prosecution 
is  at  an  end,  and  the  prisoner  cannot  be  held 
for  trial  under  a  new  Information,  and  will 
be  discharged  from  custody  upon  habeas  cor- 
pus." 

Under  a  similar  statote,  tbe  Supreme  Court 
of  Uteb,  in  the  case  ot  State  t.  Crook,  16 
Utah,  212,  SI  Pac.  1001,  said:  "The  defend- 
ant's plea  of  fOTmer  acquittal  of  the  same 
oflCense  charged  in  the  Information,  by  the 
Judgment  of  the  court  suatelnlng  tbe  demur- 
rer, and  ordering  the  defendant  discharged, 
without  making  an  order  directing  another 
Information  to  be  filed,  or  that  the  cause  be 
submitted  to  the  grand  Jury,  was,  under  the 
facts  shown,  a  sufflcl^t  plea  ot  forma  ac- 
quittal, and  a  bar  to  a  prosecution  under  the 
third  Information  filed.  The  information  to 
whldi  the  demurrer  was  sustained  and  the 
Information  upon  which  the  defendant  was 
tried  stated  the  same  Identical  offense.  The 
identity  of  the  parties  was  admitted.  We 
are  of  the  ophilon  that  the  instruction  of 
the  court  to  the  Jury,  to  the  effect  that  tbe 
Judgmoit  of  tbe  court  In  snstelnlng  tbe  de* 
murrer  to  the  second  Information  and  dls- 
<diargli«  tbe  defoidant  thereon,  without  an  * 
order  directing  another  tnf ormatltm  to  be 
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filed,  would  not  ^motmt  to  an  aoqoittai  of 
tbe  defendant  on  that  information,  and  the 
Jury  Bhonld  so  find,  waa  error." 

There  Is  ample  provision  in  the  statnte  for 
dlamisslng  an  Indictment  by  motion.  Section 
6690,  Snyder's  Comp.  Laws  1909,  provides: 
"An  ord«r  to  set  aside  an  indictment,  as 
provided  in  this  chapter,  is  no  bar  to  a  fur^ 
tber  prosecution  for  the  same  offense."  The 
statute  makes  a  difference  between  setting 
aside  the  indictment  on  motion  and  sustain- 
ing a  demurrer  to  an  indictment  Ttie  stat- 
ute specifically  makes  the  snstalnlng  of  a 
demurrer  to  an  indictment  a  bar  to  another 
offense,  **UDless  the  court  be  of  the  opinion 
that  the  objection  on  which  the  demurrer  Is 
allowed  may  be  avoided  in  a  new  Indlctmoit" 

In  my  opinion  It  la  not  necessary  to  hold 
section  6751  In  conflict  with  the  Constitu- 
tion. On  the  contrary,  It  Is  mlarged  by  the 
provision  of  .the  Constitution  permitting 
prosecutions  by  Information,  and  where  an 
indictment  for  misdemeanor  has  been  trans- 
ferred to  tbe  county  court,  and  the  defend- 
ant has  filed  a  demurrer,  It  Is  tbe  duty  of 
the  court  in  snstalnlng  the  demurrer  to  de- 
termine whether  further  prosecution  shall 
be  bad,  and,  if  in  the  opinion  of  the  court  the 
objection  to  the  indlctm^t  may  be  avoided 
In  a  new  indictment  or  information,  to  direct 
that  tbe  defendant  be  held,  and  that  the  coun- 
ty attorn^  proceed  by  information.  The 
court  did  not  do  this,  bnt  ordered  the  de- 
fendant dlsf^arged. 

In  my  (pinion  the  ai^llcatiOBS  wilt  of 
babeaa  corpus  should  be  granted. 


PIONEBH  HAKDWARB  CO.  T.  FABBIN. 
(Supreme  Court  of  Oregon.   Feb.  23,  1910.) 

1.  Pleiadinq  (|  180^— Replt— Depabtube. 

B.  &  C.  Comp.  LawB,  g  77,  provides  that 
when  an  answer  sets  up  facts  forming  a  defenee 
or  counterdalm,  the  reply  may  state  any  new 
matter,  not  inconsistent  with  the  comi)laint,con- 
troverang  Rncfa  defense  or  counterclaim.  Beld, 
that  new  matter  in  a  reply,  only  constitut- 
ing another  assignment  of  the  same  cause  of 
action  pleaded  In  tbe  complaint,  Intended  to  re- 
assert tbe  averment  of  plaintlfTs  original  plead- 
ing, did  not  constitute  a  departure  under  the 
rule  requiring  that  the  complaint  and  reply, 
when  not  Irrecondlabl^  should  be  expounded 
in  pari  materia. 

[Ed.  Note^EV>r  other  cases,  see  heading, 
Gent  Dig.  U  308-884;  Dec  Dig.  1 180.*] 

2.  Work  and  Labor  (S  22*)— Ooons  Sold 
AND  Delivebed — PsoinsB  to  Pat. 

A  complaint  for  goods  sold  and  delivered, 
and  for  work,  labor,  and  services  furnished  at 
plaintiff's  request,  was  not  defective  for  failure 
to  allege  defendant's  promise  to  pay;  this  be- 
ing necessarily  implied  la  law. 

[Ed.  Note.— For  other  casest  see  Work  and 
Labor.  Dec.  Dig.  8  22.*] 

a,  Plbadino  ii  ISO*)— Reply- Depabtobe. 

A  complidnt  alleged  that  at  defendant's  lo- 
fltance  and  request  plaintiff  sold  and  delivered 
to  him  goode,  wares,  and  merchandise,  and  per- 
formed for  him  labor  and  services,  but  contain- 


ed no  allegation  of  a  promise  to  pay.  Defend- 
ant pleaded  in  Ills  answer  that  plaintiff  war- 
ranted the  paints  purchased  for  five  years:  that 
defendant  was  induced  to  pnrdiase  the  paint  on 
plaintiff's  representations  that  It  was  of  first 
quality,  and  would  comply  with  the  warranty, 
which  It  failed  to  do,  resulting  In  damage  to  de- 
fendant, for  which  defendant  counterclaimed. 
Plaintiff  in  reply  alleged  that  after  tbe  paint 
was  sold  and  placed  on  defendant's  baildlng, 
defendant  promised  and  agreed  to  pay  plaintiff 
the  full  amount  of  the  purchase  price.  Held, 
that  the  reply  was  not  pleaded  as  an  estoppel, 
but  aa  a  reiteration  of  the  claim  alleged  In  the 
complaint,  and  did  not  therefore  crastitute  a 
departure. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent.  Dig.  }|  858-881;  Dec.  Dig.  i  ISa*] 

4.  Cobpobattons  (I  519*)— Oobpobate  Oapao- 

rrr— Bijbdew  of  Pboop. 

B.  &  O.  Comp.  lAWs,  I  eOSi^  as  amended 
by  Iaws  1906,  p^  111,  provides  that  artlclea 
Incorporation,  or  the  certified  copy  of  the  one 
filed  with  the  Secretary  of  State  or  county  clerk; 
shall  be  prima  fade  evidence  of  the  existence  of 
the  corporation  and  its  rig^t  to  do  the  business 
meatimied  In  Its  article,  without  sny  other  evl- 
deuce.  Held,  tliat  where  plaintiff's  corporate 
existence  was  disputed,  and  a  co^y  of  Its  artldes 
was  introduced  under  snch  section,  the  burden 
was  on  defendant  to  show  tliat  the  corporatitm, 
thus  prima  fade  established,  was  Incompetent  to 
transact  huslness. 

[Ed.  Note.— For  otiier  eases,  see  Corporations, 
Cent  Dig.  I  2096;  Dec.        1  019.*]  . 

Appeal  from  Glrcnlt  Orart;  Com  Comity; 
J.  W.  Hamilton,  Judge 

Action  the  plonew  Hardware  Company 
against  Qeorge  N.  Farrin.    Judgment  for 

plaintiff,  and  defendant  appeals.  Affirmed. 

This  Is  an  action  to  recover  mon^.  The 
complaint  allies  In  effect  that  at  all  times 
stated  therein  the  plaintiff  was  and  la  a  duly 
organized  corporation ;  that  in  the  year  1906, 
at  the  special  Instance  and  request  of  tbe 
defendant.  It  sold  and  delivered  to  him  goods, 
wares,  and  merchandise,  and  also  performed 
for  him  labor  and  services,  of  the  reasonable 
value  of  $195.11  and  .  $44.90,  respectively,  no 
part  of  which  had  been  paid,  ezc^t  $00  on 
account  of  tbe  first  cause  of  action.  The  an* 
swer  denies  that  plaintiff  is  a  corporation, 
bnt  admits  the  other  all^atlons.  For  a 
further  defense  It  Is  averred  that  during  the 
year  named  tbe  plaintiff  was  dealing  in  build- 
ing material,  including  paint;  that  defend- 
ant applied  to  ItB  agents  for  paint  suitable 
to  cover  his  house,  and  they,  well  knowing 
what  use  would  be  made  of  sudi  material, 
represented  to  him  that  a  certain  kind  of 
paint,  giving  the  name  thereof,  was  of  first 
quality,  suitable  for  the  purpose  desired, 
would  give  entire  satisfaction,  and  warrant- 
ed It  for  a  term  of  five  years  from  the  date  of 
application ;  that  the  defendant,  being  Ignor- 
ant as  to  the  quality  and  character  of  the 
paint  BO  recommended,  and  relying  on  the 
representations  thus  made,  was  Induced  there- 
by to  purchase  such  paint  for  $72l75;  that 
the  representations  were  false,  and  bo  known 
to  be  by  plaintiff  and  Its  agents  when  they 
were  made;  that  the  paint  was  worthless; 


■for  other  cases  see  sam«  toplo  and  section  NUUBBR  Is  Dae.  *  Am.  Olaa.  U07  to  date,  A  Rsportsr  Indszse 
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that  it  mm  put  on  def endanfi  home  bj  Alli- 
ed and  competent  workmen,  ivho.  In  applying 
the  i^gment,  foHowed  die  dIrectlonB  ot  the 
plaintiff  and  Its  agenta,  tiiereby  Incurring 
an  eqMDse  of  $00;  that  the  paint  eo  used 
Immedlatdlj  began  to  fiide^  and  ilx  months 
tiiereaftw  It  disappeared,  leaving  tiie  bnUd- 
ing  exposed  to  the  elements,  and  canslng  the 
Imnber  thereon  to  check  and  warp,  all  to 
the  defendant's  damage  In  the  som  oC  $102.70. 
Die  r<^  pot  In  lasne  the  auctions  of  new 
matt»  in  ttie  answer,  and  also  contained  the 
fcdlowlng  avermant:  "Plaintiff  alleges  that 
after  said  paint  was  sold  to  defendant,  as 
hertfnafter  [hereinbefore]  stated,  and  after 
the  same  was  placed  on  the  building  of  said 
defendant,  the  defendant  promised  and 
agreed  to  pay  the  pUUntlfl  the  fall  amount 
of  the  purchase  price  thereof."  A  motlim  to 
strike  ont  the  quoted  paragraph  haTlng  beoi 
denied,  a  trial  was  had,  resoltlng  In  a  Judg- 
moit  as  demanded  in  the  comidaint,  and  the 
defoidant  appeals. 

Geo.  N.  Farrin  and  B.  L.  <1  Farrln,  for  Sj^ 
pelltnt  A.  M.  Crawford,  for  respondent 

MOORE,  a  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  averments 
of  the  r^ly,  which  were  challenged  by  the 
motion,  constitute  a  departure  from  the  canse 
of  action  set  forth  In  tite  comidaint,  and,  snch 
being  the  case^  an  error  was  committed  In 
refusing  to  strilw  out  the  paragraph  so  as- 
sailed. When  an  answer  sets  forth  facts 
forming  a  defense  or  counterclaim,  the  reply 
thoeto  may  state  any  new  metier,  not  In- 
conelstent  with  the  complaint,  controverting 
such  dfef  ttise  or  counterclaim.  B.  ft  OL  Compw 
I  77.  Though  the  facts  constituting  the  cause 
of  action  relied  npon  must  be  stated  In  the 
complaint,  if  the  new  matter  In  the  reply  only 
consists  of  another  assignment  of  tiie  same 
cause,  Intended  to  reassert  the  avennents  ot 
the  plaintiff's  original  pleading  by  correct- 
ing the  adverse  party's  mlsap^^i«ud(m  in 
relation  thweto,  sodi  all^Utms  of  new  mat- 
ter in  the  reply  do  not  establish  a  dqtarture^ 
since  the  rule  for  construing  pleadings  re- 
quires that  the  complaint  and  the  reply,  when 
not  irreconcilable,  should  be  expounded  in 
pari  materia,  to  determine  the  plaintifl's  In- 
tention. Mayes  v.  Stephens^  88  Or.  612.  68 
Fnc.  760,  M  Fac  S19:  Orown  Oyde  Oow  t. 
Brown,  89  Or.  280,  64  Pac  4K1;  Patterson  v. 
Patterson.  40  Or.  06%  67  Paa  664 ;  Klanan 
V.  EratK.  42  Or.  474,  68  Paa  1027.  70  Pac. 
S06;  Zom  T.  Uvedey,  44  Or.  601,  76  Paa 
1067;  Holmes  v.  Wt^ard.  47  Or.  98,  81  Pac 
819;  Cooper  v.  Blair.  60  Or.  884,  92  Pac 
1074 ;  Boots  T.  Boring  Jniution  Lum.  Go.,  60 
Or.  296;  92  Pac  811.  94  Pac  182. 

The  parsgrapfa  of  the  reply  so  objected  to 
win  be  examined  In  connection  with  tiie  aver, 
moits  of  the  oomidalnt.  It  win  he  temnn* 
bered  it  is  stated  as  a  canse  of  acttm  that 
at  tlie  special  Instance  and  request  of  the 
defendant  the  plaintiff  sold  and  delivered  to 


him  goods,  wares,  merchandise,  etc.,  and  per- 
formed for  him  labor  and  services,  but  no 
promise  to  pay  therefor  Is  alleged  In  the  com- 
plaint Nor  was  sncb  an  avermoit  requisite, 
(or  an  allegation  therein  of  a  sale  and  deliv- 
ery of  goods  and  of  the  poformance  of  labor, 
which  were  made  and  rendered  at  the  special 
instance  and  request  of  the  defendant,  neces- 
sarily implies  a  promise  on  his  part  to  pay 
the  reasonable  value  thereof.  Blisa,  Code  PI. 
I  162;  Kraner  v.  Halsey,  82  OaL  20%  22 
Paa  11B7.  It  might  seem,  however,  that  a 
different  cooduslon  was  reached  In  the  case 
of  Bowen  T.  Smmorson,  3  Or.  462,  whore  it 
was  held  that  a  complaint  which  stated  that 
the  '*plalnti£ts  sold  and  delivered  to  the  de- 
fendant 4,000  lbs.  of  flour,  and  that  the  same 
was  worth  $212.00,"  was  Insnflldait  to  show 
a  present  right  of  action,  for  the  ocmunodity 
might  have  been  sold  on  credit,  and  the  time 
for  its  payment  had  not  arrived.  It  Is  doubt- 
ful If  the  decision  in  that  case  Is  based  on 
principle^  for  the  rule  is  quite  w611  settied 
that  where  a  sale  and  dcUvecy  ot  goods  Is 
alleged,  and  nothing  is  said  In  the  pleading 
about  the  time  of  paymait  It  will  be  pre- 
sumed that  payment  was  to  have  been  made 
on  dellvwy.  Mediem  on  Ebiles.  I  6S8;  Bob- 
erts  V.  WUoozson,  86  AriL  8S&  It  is  unneces- 
sary to  state  a  fact  which  the  law  presumes 
(Bliss,  Oode  PI.  1  1719,  and  hence  it  would 
appear  that  the  complaint  in  the  case  to 
which  attntion  is  called  is  sufficient  In  that 
case  it  Is  not  manifest  that  tiie  sale  and  de- 
livery of  the  flour  were  made  at  the  Instance 
and  request  of  the  defttidant  and  it  Is  from 
snch  solicitation  on  the  part  of  the  buyer  that 
the  law  imputes  to  him  a  promise  to  pay  the 
reasonable  value  or  the  stipulated  price  upon 
the  rec^t  of  the  goods,  "^e  fscta."  says 
Mr.  Justice  Wolverton  in  Walte  r.  WUIls,  42 
Or.  288^  70  Pac.  1084^  in  ezplalntaig  the  pres- 
ent method  of  pleading  as  compared  with  the 
rule  whidi  f onunly  prevailed.'  *Wiould  now 
be  steted  ont  of  which  the  canse  <a  action 
arose,  and  the  law  will  imply  the  promise." 
To  the  same  effect,  see  Eeene  v.  Bldrledge,  47 
Or.  179b  82  Pac.  803. 

Examining  the  averment  of  the  reply  which 
Is  diallenged,  it  win  be  seen  that  the  lan- 
guage thus  empliqred  enlarges  the  allegations 
of  the  omnplaint  setting  forth  a  promise 
on  the  part  of  the  defendant  to  pay  the 
fnU  value  of  the  pain^  whldi,  as  we  have  at- 
tempted to  show,  vras  an  unnecessary  stete- 
ment  No  attempt  Is  made  to  plead  an  es- 
toppai  In  the  r^ly  by  averting  that  after  the 
defendant  had  fully  ascertained  the  quality 
and  character  of  the  paint  he,  for  a  consider- 
ation, promised  and  agreed  to  pay  theretor. 

Construing  together  the  avermente  of  the 
comi»lalnt  and  of  the  reply,  we  do  not  thtnk 
there  Is  any  ahandonment  of  the  cause  of 
action  orlgliially  set  forth,  or  a  snbsequoit 
BdecUon  of  another  cause ;  that  no  departure 
exlati^  and  hence  no  error  was  cnnmltted  In 
denying  the  motion  to  strike  out  ttie  part  of 
the  reply  that  was  so  assailed.  It  will  be  re- 
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numbwed  that  the  annrer  denied  tbe  aUega- 
Hon  that  plalntUE  wai  a  duly  organized  cor- 
poration. To  nibstantlate  this  Inue  a  certl- 
fled  copy  of  the  plaintiff's  artides  of  incor- 
poration waa  admitted  In  evidence,  and  the 
court,  referring  thereto,  Inatrncted  the  Jury 
that  the  proof  so  received  was  anffldent  for 
that  purpose.  An  exception  having  been  tak- 
en to  this  part  of  the  charge  it  la  maintained 
that  an  error  waa  committed  In  giving  It 
Section  5054,  B.  &  a  Comp..  as  amended,  is 
as  follows:  "The  articles  of  Incorporation, 
or  a  certified  copy  of  the  one  filed  with  the 
Secretary  of  State  or  county  clerk,  shall  be 
prima  fade  evidence  of  the  existence  of  such 
corporation  and  of  Its  right  to  do  the  business 
mentl<Hied  in  said  articles  without  any  other 
evldoice  thweof."   Laws  Or.  190S,  p.  111. 

It  is  unnecessary  to  refer  to  the  earllw  de- 
cisions of  this  court  relating  to  the  manner  of 
establishing  the  existence  of  a  private  cor^ 
poration.  for  the  statute  quoted  was  evidently 
adopted  to  mitigate  the  dlfflcnlt  role  ot  evl- 
dence  which  originally  prevailed,  and  to  snb- 
sUtnte  therefor  a  more  reasonable  method 
of  determining  that  fact  If  after  such  prima 
fode  evidence  has  been  produced*  a  party 
wishes  to  show  that  a  corporation  Is  incompe- 
tent to  transact  business,  the  burden  of  doing 
so  devolves  upon  him.  State  t.  Kline,  M 
Or.  420^  4S2,  0»  Faa  287.  The  Mil  of  ex- 
c^tlfms  states  fbaX  the  097  of  the  articles  of 
Incorporation  was  the  only  evidence  offered 
or  received.  Such  proof,  however,  was  ade> 
quate  O^vonsood  v.  HcOee,  SO  Or.  238, 
91  Pac.  4SS),  and  no  error  was  committed  in 
giving  the  Instruction  of  which  the  defend- 
ant complalna. 

It  follows  ftom  then  o(»i8ld«atlons  that 
the  jndgment  should  be  aflhmed,  and  It  Is 
■0  ordered. 


ALBRIGHT  et  aL  v.  BROWNE. 
(Supreme  Court  of  Oregon.   Peb.  28,  1910.) 

1.  Replevin  (S  11*)  — Dxiuhd— Title  ahd 
Right  or  PoasEssion  or  Plaintot. 

Where  a  contract  for  the  aale  of  a  mioe 

imvided  that,  before  final  payment,  the  buyer 
should  keep  conatautly  employed  on  the  prem- 
ises not  less  than  four  men,  and.  on  failure  to 
do  BO,  all  Its  rights  under  the  contract  should 
be  forfeited,  Including  all  tools,  machinery,  and 
equipment  of  every  kind  on  the  premises,  and 
the  purchaser  In  anticipation  of  a  forfeiture  re- 
moved the  tools  from  the  property,  plaintiffs' 
■ubseqnent  seliure  thereof  without  the  pur- 
diasers  consent  did  not  confer  on  them  anv  le- 
gal title  authorizing  them  to  sue  In  replevin 
without  demand,  though  they  might  have  a  valid 
claim  thereto  under  the  sale  contract 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  H  86-87;  Dea  Dig.  1  U.*] 

2.  Bbplbviw  (%  11*)  —  Demand  —  TmjB  and 
Bight  or  Possession  or  PLAnmrr. 

A  contract  fOr  the  sale  of  a  mine  provided 
that  In  case  of  forfeiture,  the  sdler  should  be 
entitled  to  all  tools  and  machinery  used  on  the 
premises.  In  antidpaUon  (tf  fbrCeltnre,  the 
buyer  removed  the  tools  and  subsequently  sold 


them  to  B.,  who  stored  them  in  a  cabin  belong- 
ing to  another.  The  aelleiiL  obtaining  title  to 
the  cabin'  or  securing  authority  from  the  owner, 
placed  a  lock  on  the  door  thereot  B.  removed 
the  goods  from  the  cabin.  Held,  that  such  acts 
did  not  give  the  sellers  lawful  posseaalon  of  the 
goods,  so  that  th^  could  maintain  r^levin 
against  B.  without  diemand. 

[Ed.  Note.— For  other  eases,  see  Beplevin, 
Cent  Dig.  II  86-07;  Dee.  Dig.  |  II.*] 

3.  Replevin  (|  11*)— Necessitt  or  Deicand. 

Plaintiffs,  claiming  certain  mining  tools 
under  a  contract  for  the  sale  of  a  mine,  could 
not  maintain  replevin  therefbr  against  one  hav- 
ing obtained  lawful  possession  of  the  tools  from . 
the  buyer  of  the  mine  without  a  demand  having 
been  nude  for  their  surrender. 

[Ed.  Note.— For  ottier  cases,  see  Replevin, 
Cent  Dig.  »  86-97;  Dec.  Dig.  |  IL*] 

Appeal  from  Circuit  Court  Josephine 
County;  H.  K.  Hanna,  Judge. 

Action  by  E.  M.  Albright  and  others  against 
Martin  Browne.  From  a  Judgment  ct  non- 
suit plalntlCb  aHwaL  Affirmed. 

This  Is  an  action  to  recover  the  possession 
of  personal  property,  or  its  alleged  value  in 
case  control  thneof  cannot  be  secured.  The 
comi^alnt  is  in  ttie  usual  form,  acept  that  It 
does  not  aver  any  demand  was  made  for  the 
delivery  of  the  spedfied  goods.  The  answer 
denies  each  auction  of  the  com[dalDt  and 
avers  that  the  defendant  la  the  owner  ot  the 
property  so  described  and  entitled  to  the 
immediate  possession  thereof.  The  n^ly 
puts  in  Issue  the  allegations  ot  new  matter  in 
the  answer,  and  at  the  trial,  the  [tolntltrs 
having  introduced  their  .evidence  and  rested, 
a  Judgment  of  ntmsolt  was  glTtti,  tnm  whl^ 
they  appeal. 

Robt  G.  Smith  and  A.  O.  Hough,  for  ap- 
pellants.   H.  D.  Norton,  for  respondent 

MOORE,  a  J.  (after  stating  the  focts  as 
above).  It  appears  from  the  bill  of  excep- 
tions that  the  plaintiffs  were  the  owners  of 
eight  quartz  mining  claims  in  Josephine 
county,  which  they  stipulated  In  writing  to 
sell  and  convey  to  Charles  H.  Aldricb.  who 
paid  down  98,000,  gave  $18,600  April  1.  1900. 
and  was  to  have  made  the  final  payment  of 
$13,500  July  Ist  of  the  .latter  year,  upon  re- 
ceipt of  yrhlch  the  plaintiffs  were  to  deliver 
to  him  a  deed  to  the  premises.  The  contract 
provided  that  time  should  be  of  the  essence 
thereof ;  that  Aldrlch  should  take  Immediate 
possession  of  the  mining  claims,  and  until 
final  paymoit  thnefor  wonld,  in  good  faith., 
develop  the  premises,  constantly  employing 
for  that  purpose  not  less  than  four  men ;  and 
that,  upon  his  failure  or  the  omission  of  any 
person  or  corporation  claiming  under  blm  to 
compel  with  any  condition  of  the  agreement^ 
all  rights  thereunder  should  be  forfeited.  In- 
cluding all  tools,  machinery,  and  equipment 
of  every  kind.  Aldrldi  negotiated  the  par- 
chase  of  the  pit^ierty  for  the  Calumet  dfe 
Or^Km  Mining  Company,  a  oorporatloii, 
which  ceased  developing  the  mines,  and  Ita 
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ofBom,  vrUenfly  viticliwtliig  «  default  In 
the  final  payment,  caused  tbe  property  in 
-qiMBtlon  to  be  rrawTCd  teem  the  premlMB 
Jmw  7,  tOOIIt  and  on  behalf  of  their  principal 
■executed  to  the  defendant  herein  a  bOl  of 
aile  fbr  tbe  goods.   Albr^ht,  one  of  the 
plaintiffs,  haying  visited  the  mining  clalma 
about  June  10^  1806,  and  finding  that  less 
than  the  re^niied  number  of  men  were  on- 
pkved  thmat,  declared  a  forfeiture  of  all 
right  to  the  pranlses  and  claimed  the  per* 
•Dsal  propraty  InvolTed  herein  as  the  tools, 
macblnwy,  and  eqnlimient  specified  in  the 
coDtmct.  These  goods  bad  been  left  at  Uie 
boose  of  Peter  Bour  by  the  corporation,  and, 
vttbODt  Its  eimsent  at  ^t  of  the  defendant, 
the  pi^ttittifff  returned  the  most  ralnable 
part  of  the  tools,  etc.,  to  the  mines.  The  de- 
fendant caused  tbe  remainder  of  the  goods 
to  be  mored  fftnu  Hour's  house,  and  stored 
in  a  cabin  owned  1^  a  lb.  Hunt  Thereaft- 
er the  pUIntlffa,  obtaining  Hunrs  title  to  the 
building  or  secozlng  stHoe  authority  from 
Um,  placed  a  ]oA  oa  the  door.  The  defOid- 
ant,  breaking  or  remoring  such  fastening, 
took  the  goods  from  the  catdn  to  the  house 
nt  a  McGuire,  where  the  poeseeston  of  such 
propertj  was  regained     the  idalntifls,  por^ 
snant  to  a  writ  Issued  tot  Qiat  purpose.  It 
was  stipulated  at  ttie  trial  in  the  lower  court 
that  the  Tulne  of  the  «itlre  posonal  prop- 
erty in  queotfom  was  fSSTJMX   The  plaintiff 
AQrlgtat  testifled  that  he  was  informed  by 
-Oe  defendant  tbat  the  corporation  was  In- 
debted to  taSm  in  the  sum  of  |40^  to  discharge 
wfaieb  be  accqtted  a  bill  of  sale  of  the  goods, 
tat,  wbmk  notified  that  an  action  would  be 
iBstltntad  to  recover  poesesslon  of  tbe  vcap- 
crty.  Browne  returned  the  bill  of  sale  to  the 
CahimeC  &  Oregon  Mining  Company  and  re- 
«ef  ved  from  It  the  money  due  him. 

It  la  a^ned  Iqr  plalntilb'  counstf  that,  as 
the  def^idant  unlawfidly  tatik  posiessl<m  of 
the  peraonal  property,  no  demand  therefor 
waa  neceaBBxy,  and,  sucta  being  the  cas^  an 
crrw  was  crannitted  in  granting  the  nonsuit 
Tbe  cMDplalnt  avers  that  about  July  2ft,  im 
the  defendant  wrongfully  entered  npcm  the 
piaintllbr  premises,  where  the.  tools,  etc., 
woe  tlien  kept  by  them,  and  unlawfully  took 
jiiiasi  eelmi  thereof  and  removed  aucfa  proper- 
ty. Iheom  nidi  avermoit  It  wHI  be  seen  that 
tte  mtBwamea  of  the  atitlffli  Is  the  alleged  nn- 
lawftil  taking,  and.  If  the  evidence  sustains 
the  statesnent  so  rdied  upon,  the  Judgment 
raaderea  Is  enroneous.  Surlea  v.  Sweeny.  11 
Or.  21.  4  PSA  46B;  Biater  v.  Sdinfllder,  14 
Or.  18^  12  Pec:  668;  Hoorhouse  v.  Donaca, 
14  Or.  490,  IS  Fa&  112. 

The  teednxmy  doea  not  distinctly  show 
where  tbe  aD^ed  selBure  by  the  defendant 
oocnEred,  bat  we  assume  tbe  taking  was  from 
Hunfa  cabin.  Browne  originally  secured 
111  WW  ailon  of  tb»  sxopetty  by  pwmisslm  of 
the  Caiiunet  St  Oregon  Mining  Onnpany,  the 
tbgn  owner,  and  hence  his  ri^  to  the  goods 


was  not  Initiated  by  any  tortnoos  act  or 

maintained  hy  fraud.  So  far  as  disclosed  by 
the  evidence  herein,  the  jdalntm  never  ob- 
tained poasesstim  of  any  of  the  progeeiy  by 
consent  of  either  the  corporation  or  the  de- 
fendant, but  totik  a  part  ot  tbe  goods  from 
Boar's  house  and  returned  them  to  the  min- 
ing claims.  Sndt  appropriation  did  not  give 
tliem  aiv  1^1  title  to  tbe  property,  though 
they  may  have  had  a  valid  claim  thereto  un- 
der the  tvms  of  the  agreanent  and  the 
breacb  thereof:  Placing  a  lock  on  Hunt's 
caUn,  wliere  Browne  had  stored  some  of  the 
prcqiwrty,  did  not  give  the  plaintiffs  lawful 
posseaelon  of  such  goods,  assuming  as  we 
must  that  DOtwlOutandlng  he  bad  returned 
the  bSU  of  eale^  he  asserted  some  title  to  the 
property  etther  for  faimsdf  m  the  owpora- 
tlon.  "Where  a  person."  says  a  text-writer, 
"takes  fbrdUe  poeeeeslon  of  his  own  goods, 
he  may  be  liable  in  curtain  cases  as  a  tres- 
passer, but  not  In  replevin.  Ha'rtng  the  right 
of  poaMBston  at  the  time  of  the  selsnre.  his 
tre^ass  does  not  debar  him  from  the  right 
of  poBsesston.  nor  vest  tbe  other  party  with 
the  right  to  retake  the  goods."  Wells  Beik 
(adBd.)|Bt 

Up(m  a  breadi  of  the  cmiditluis  ot  the 
agreanent  to  sM  the  mining  dalma,  if  tb» 
corpwatlon  had  refused  voluntarily  to  aur- 
render  to  the  ptalntiflti  tbe  goods,  tiiey  might 
Immedlatriy  have  Instituted  an  action  to  se- 
cure possession  thereof,  but  to  entitle  them 
to  a  recovery  an  avwment  and  proof  of  a  de- 
mand t<ir  a  delivery  of  the  property  herdn 
would  have  been  prerequisite.  The  plaln- 
tilEs  did  not  secure  such  ctmaent  and  as 
Browne  obtained  lawful  powieaeton  of  the 
tools,  etc,  it  was  essential  to  aver  and  prove 
a  demand  made  upon  blm  tot  the  goods,  but 
having  foiled  to  do  so.  the  mnunilt  was  prop- 
er, and  flke  Judgment  la  affirmed. 


TWICHELL  V.  BISLBT. 

(Supseme  Court  of  Oregon.    March  1.  1010.) 

1.  Appbai  ahd  Ebbob  (J  126*)  — Dboisiohb 
Reviewable— CoNBBNT  Judomeht. 

When  a  Judgment  is  entered  by  coDKut,  no 
appeal  can  be  taken  from  such  decision,  nnea 
the  error,  if  any,  la  the  error  of  the  party,  and 
□ot  the  court's ;  the  ca«e  being  governed  by  B. 
&  C.  Comp.  i  548,  providing  that  any  party  to  a 
judgment,  ouier  than  one  given,  by  confession, 
etc.,  may  appMl. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  883;  Dec  Dig.  {  125.*] 

2.  APTEAI.  A.ND  EBBOB  (|  870*)  —  DbCISIONB 
BBVIBWABIX— Il<TEBX,0OUT0BT  OBOBBS. 

All  errors  of  law  during  a  trial  are  merged 
in  the  judgment  from  which  the  appeal  Is  tak- 
en, and  a  party  consenting  to  a  rendition  ot  tbe 
judgment  could  not  reaerve  the  right  to  app«U 
from  Uie  ruling  of  tiie  court  snatalning  a  donnr- 
xer  to  bla  further  and  separate  answer. 

IBd.  Note.— Vor  other  eaaa^  see  Appeal  and 
Ibmr,  Dec  TXg.  I  870.*] 
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&  Apfku.  ahd  Hbbob  <||  21,  702*)— Jxtkibdzo- 

noK-'GONBEHT  OV  PABTIB8. 

Parties  caunot  by  asreemeiit  confer  upon 
the  Supreme  Court  jarlsdlctiou  of  a  case,  bat, 
when  lack  of  jurisdlcticai  appears  upon  the  face 
of  the  record,  the  court  must  diamiss  the  appeal 
on  its  own  motioQ. 

[£d.  Note. — For  other  cases,  sea  Appeal  and 
Brror,  Cent  Dig.  H  8S-97,  MSS;  Dec.  Dig.  S8 
21,  783.*] 

AK>eaI  from  Circuit  Ooort;  Donglu  Oonn- 
tji  3.  Vf.  HamUton,  Judge. 

Action  by  J.  O.  Twlchell  agaltut  A.  J.  RIb- 
leyx  Judgment  for  plaintiff,  and  d^endant 
appeals.  Ditmlaood. 

Ttils  action  ma  bTon^t  to  meow  $1,050 
allied  to  liavs  beoi  paid  by  plainfiur  to  the 
Hartford  Life  Insurance  Oompaoy  for  the 
use  and  beneOt  of  tbe  defendant  at  ttie  lat* 
ter'a  special  Instance  and  reqiiest  The  an- 
swer denies  genetaUy  the  aTerments  of  the 
complaint,  except  aa  tberelnajFtor  set  forth. 
The  further  answer  Is  to  the  effect  that  the 
muMy  sought  to  be  recovered  was  paid  upon 
a  qieeial  contract  wheret^,  in  consld«a- 
tion  ol  plalntur  paying  one-halt  of  the  anar- 
ter'iy  pranlnm^  aa  they  became  due,  upon  a 
certain  policy  of  Insnranca^  and  continuing 
to  pay  them  during  the  life  of  the  insured,  he 
was  to  recelTe  upon  the  death  of  the  insured 
one-balf  of  the  anunmt  collectea  under  the 
policy.  A  demnrrer  was  sustained  to  the 
new  matter  of  the  answer,  whereupon  the 
■  f  parties  entered  into  tiie  following  atlpula- 
tlon:  '^at  the  plalntUT  paid  substantially 
as  allseed  tn  defendant  A.  J.  RlBley*B  further 
and  separate  answer  the  sum  of  $1,020,  to 
whldi  answer  a  demurrer  was  interposed  and 
sustained  Iqr  the  court,  and  it  is  hereby 
agreed  by  and  between  the  parties  hereto 
that  Judpuent  may  be  entered  against  A.  J. 
Bialcv  tn  that  sum.  It  is  further  understood 
and  agreed  tiiat  the  defendant,  A.  J.  Bisley, 
la  not  to  be  ^njndiced  hereto  to  take  an  ap- 
peal to  the  Supreme  Oourt  of  the  steto  of 
Oregon-from  the  ruling  of  the  court  sustain- 
ing the  demurror  to  his  further  and  separate 
answer,  it  being  tiie  intmtlon  thereby  to 
rive  at  the  amount  If  any,  due  plainAff  In 
this  action.  If  a  trial  was  bad  on  the  Issues 
as  th^  now  stand.**  Based  upon  this  agree- 
ment; a  Judgment  was  entered  against  de- 
fendant who  haa  attoiqited  to  appeal  there- 
from, aligning  aa  errors  the  sustaining  of 
plaintUTs  demurrer  and  the  rendition  of  the 
judgment 

J.  C  Fnllerton  (Fullerton  A  Orcntt,  on  the 
brief),  for  appellant  J.  O.  Watson  (Card well 
A  Watson,  on  the  brief),  for  respondent 

SLATER,  J.  (after  stating  the  facts  as 
above).  It  has  been  held  by  this  court  that 
no  appeal  lies  from  a  Judgment  or  decree 
rendered  by  consent  of  the  parties.  Rader  v. 
Barr,  22  Or.  405,  29  Pac.  880;  Schmidt  v. 
Oregon  Gold  Mining  Co.,  28  Or.  9,  40  Fae. 

tfot  etlHr  oases  aaa 
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406.  1014,  52  Am.  St  Bep.  750.  In  the  Utter 
case  It  was  hdd  that,  strictly  EFpeaklng.  such 
a  decree  Is  not  given  by  confession  or  for 
want  of  an  answer,  yet  wlU  be  governed  by 
section  648,  B.  &  C  Comp.  The  purpose  of 
an  amieal  is  to  bring  up  for  review  an  er- 
roneous action  of  the  trial  court;  but  the 
trial  court  performs  no  Judicial  act  when  an 
order,  decree,  or  Judgment  is  entered  con- 
sent No  appeal  con  be  taken  by  eldier  jiarty 
from  such  decision,  since  the  error.  If  any.  Is 
his  own,  and  not  the  court's.  2  P.  A  P.  99. 
By  the  stipulation  In  the  record,  the  parties 
to  this  cause  expressly  agreed  ttuA  the  Judg- 
ment from  whidi  the  appeal  is  attanpted  to 
be  prosecuted  should  be  rendered;  but  de- 
fmdant  attempted  to  create  or  save  a  right 
to  appeal  thertfrom  by  InserUng  In  the  stip- 
ulation a  reservation  to  the  effect  lliat  he 
should  not  be  jwejudlced  thereby  to  appeal 
from  the  ruling  of  the  court,  snstalnlng  thft 
demurrer  to  his  furtiier  and  separate  an- 
swer. This  ric^t  be  never  possessed.  All 
the  errors  of  law  ccmimltted  by  ttie  cotut 
during  the  coarse  of  a  trial  are  mcarged  in 
the  JudgmoQ^  from  which  the  appeal,  if  any, 
is  taken,  and  not  from  interlocutory  orders. 
Defendant  cannot  appeal  from  tba  judgment 
because  of  the  statute,  and  he  cannot  watv» 
that  to  which  he  had  no  r^t  (Jones  r.  H.  ft 
O.  B.  B.,  64  Oa.  446;  McBrlde  v.  Hunter,  64 
Ga.  656),  nor  ran  the  parttes  tgr  agreement 
confer  upon  this  court  Jurisdiction  of  the 
Buhject-mattor  of  the  cause.  When  a  laclc  of 
jurisdiction  appears  upon  the  fiiee  <tf  the  rec- 
ord. It  is  the  duty  of  the  court  to  refuse  to 
proceed  farther,  and  to  dismiss  the  appeal 
on  Its  own  motion.  Kesler  t.  Nice^  104 
PacL  2. 

The  appeal  therefkire  is  dlsmlsaed. 


LIVBSLDT  et  al.  v.  KRBBS  HOP  CO. 

(Supreme  Court  of  Or^on.    Ibrch  1,'  191(X> 

1.  Saues  (S  418*)— BRBAOn  BT  Skllkb— Dam- 
ages—Effect  or  Refusal  bt  But  eh  to 
Pertobu. 

Plaintiffs  contracted  to  boy  of  defendant 
lOOiOOO  pounds  of  hops  each  year  for  five  years, 
at  a  certain  price,  to  he  paid  m  installment,  the 
hops  to  be  grown  upon  a  certain  farm  and  deliv- 
ered not  later  than  October  16th  each  year.  The 
contract  was  complied  with  the  first  year,  after 
which  the  farm  was  sdld  sod  plaintiffs  in  the 
spring  of  the  next  year  notified  defendant  and 
the  purchaser  that  they  would  retire  from  the 
contract,  and  thereafter  refused  to  recosnise  Its 
existence.  Defendant  brought  an  action  on  the 
contract  and  secured  judgment  Defendant  on 
October  l&th  of  the  second  Tear  had  the  hops 
on  hand  ready  for  delivery  If  demanded  but  no 
demand  was  made,  and  no  offer  was  made  to  de- 
liver them.  The  hops  at  that  time  were  worth 
14  or  15  cents  per  pound.  Part  of  the  hops  were 
sold  the  following  spring  at  7  cents  per  pound, 
and  the  balance  a  year  later  were  worth  only 
2  or  2^  cents  per  pound.  BeU,  that  notwith- 
standing such  judgment,  the  effect  of  which  was 
to  continue  the  contract  in  fnll  force,  plalntiffi; 
ha^ng  refused  to  recognise  tba  contract  as  Und- 
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iofc  were  not  antltled  to  Teeorer  on  the  btdi  of 
the  Tslne  of  the  hope  en  October  16th. 

[Ed.  Note.— For  other  cawB,  see  Salet,  Gent 
Dig.  81  1174,  1195;  Dec.  Dig.  i  418.*] 

2.  Sales  a  838*)— Bbkaoh  or  Gontraot  bt 
Bum— BiaHTS  AKD  Dunns  ov  Sklijbs— 
Bmaij  or  OooDS. 

A  seller  Ib  not  bound  to  resell  the  goods 
for  the  protection  of  a  bayer  who  refuses  to  rec- 
ognise ue  binding  effect  of  the  contract,  and  de- 
fends a  salt  for  tlie  price,  rince  it  le  for  the 
seller  to  dedde  whedier  it  will  eell  tiie  goods 
and  retain  the  proceeds,  and  await  the  flnu  oat- 
come  of  the  litigation  or  hold  the  same  in  readi- 
neSB  for  ddivenr  at  the  termination  thereof,  and 
<mtj  in  case  ox  frand  or  of  an  abnse  of  dfscre- 
tloo  can  he  be  held  accountable  for  any  greater 
sum  than  the  goods  axe  actually  woru  at  the 
time  the  buyer  asserts  his  rl^t  to  enforce  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
mg.  I  918;  Dea  Dig.  I  83&^ 

8.  Saub  a  168*)— Bbbaoh  of  Oomuor  bt 

BunS-^rSlTDBB  BT  SKXCB. 

It  is  not  inenmbent  on  a  seller,  in  order  to 
STold  responsibility  to  the  buyer  for  retention 
of  the  goods  oo  the  buyer's  repudiation  of  the 
contract,  to  tender  a  delawy  thereof  on  the  date 
spedfled  la  the  ccntraet. 

[Dd.  Note.— For  other  cases,  ne  Sales,  Cent. 
IMg.  I  868;  Dec  Dig.  f  ISS!*] 

4.  Sales  (1  418*)— Bbeaoh  bt  Sicllbb— ACcas- 

UBB  or  Dauaoeb. 

Where  the  seller  wrougfally  retains  the 
goods,  he  Is  liable  to  the  buyer  for  the  highest 
mariut  price  between  the  date  for  dellTery  and 
the  time  of  the  actual  sale  thereof. 

rE:d.  Note.— For  other  cases,  sea  Sales,  Gent 
Dig.  f  U76;  Dec  Dig.  |  418>] 

6.  Costs  (I  260*)— On  ijTKAir— Pihaltt  roB 
DsLAT— Faith. 

Under  B.  &  C.  Oomp.  |  &58,  which  provides 
for  a  10  per  cent,  penalty  for  delay  caused  by 
an  appeal,  where  it  Is  affirmed  and  there  is  no 

Jirobable  cause  for  taking  the  appeal,  where  the 
egal  problems  presented  were  not  easy  of  solu- 
tion,  and  were  of  a  class  upon  which  eminent 
counsel  may  ^ller  and  the  suit  was  manifestly 
instituted  and  prosecuted  In  good  faith,  It  was 
not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Goats,  Cent 
Dig.  I  868;  Dec.  Dig.  |  2W>] 

Appeal  from  Qrcnlt  Court,  Marlon  Coun* 
ty ;  WUUam  Galloway,  Judge. 

Suit  by  T.  A.  Llvesley  and  John  J.  Rob- 
erts, copartners  as  T.  A.  ^UvMl^  it  Co*, 
against  the  Erebs  Hop  Company,  a  corpora- 
tion. From  a  decree  In  favor  of  defendant, 
plaintlflB  appeal  Affirmed. 

See^  aliOb  9T  Pac.  716  and  104  Fae.  8. 

This  Is  a  snlt  for  an  accounting,  and  to  en- 
join the  Issnance  of  execution  and  collection 
of  a  judgment,  for  the  sum  of  tifiOO,  In  a 
certain  action,  wh«rein  this  defendant  was 
plaintiff  and  these  plaintiffs  were  defendants. 
The  facts  leading  up  to  the  controversy  are 
as  follows:  On  August  25,  1904,  the  parties 
hereto  entered  Into  a  contract  in  writing, 
wherein  Uresis  &  Co.,  the  plalntllfB,  agreed 
to  purchase^  and  the  Erebs  Hop  Company,  de- 
fendant, agreed  to  sell,  a  certain  quantity  of 
bops  therein  speclfled.  Under  this  contract 
(see  Bl  Or.  627.  K2S,  92  Pac.  1084)  the  Krebs 
Hop  Company  agreed  to  sell  and  dellTer  to 


these  plalntlflM;  £  oi  1h  aura  Indcsiaidence, 
Or.,  or  f.  o,  b.  boat  Mnrpby^i  lading,  not  lat- 
er than  the  16th  day  of  October,  dnrlng  eacb 
of  the  yean  1906,  1906,  ld07,  and  1906,  100.- 
000  pounds  of  bojM,  ttao  hofw  to  be  the  product 
of,  and  grown  aa,  the  Kteba  Hop  Company's 
Baena  Vista  farm,  sometlmea  known  as  the 
Hoiderson  W.  Murphy  ftrm,  situated  in  Polk 
county.  Tb»  contract  inlce  of  the  hope  was 
14  cents  per  pound,  to  be  paid  |%000  between 
the  Ist  and  15tli  day  of  April  of  eadi  year. 
$2,000  between  the  Ist  and  IBtb  day  of  BCay 
of  eadi  year,  96,000  between  the  1st  and  Sth 
day  of  8q>tember  of  each  year,  and  $4,000  on 
delivery  and  acceptance  of  the  hops  by  the 
buyer.  No  controreray  respecttng  compliance 
with  tbe  contract  occnrred  daring  the  year 
1906,  but  on  November  4th  of  that  year  the 
Erebs  Hop  Company  executed  a  warranty 
deed,  purporting  to  convey  .to  Ladd  dc  Bosh 
the  entire  form  npon  wfaldt  tlie  hf^  were 
to  be  grown.  Tbe  deed  was  recorded  11 
days  later,  at  wUdi  time  an  Instmmait  in 
writing  was  executed,  assigning  to  Ladd  & 
Bush  all  itayments  to  accrue  to  It  undw  the 
hop  omtract    Subsequently  ft  Bnsta 

gave  notice  to  Uveal«y.dc  Cou  that  all  maner^ 
accruing  undnr  the  contract  must  be  paid  to 
them,  and  not  to  tb^  assignOT.  After  soBie 
correspondence  LlveBlflor  ft  Go.  notified  Ladd 
ft  Bush  and  the  Kaim  Hoi>  Company  to  writ- 
ing, to  the  ^foct  that  they  wonld  retire  from 
and  refuse  to  be  bonnd  by  die  contract  nie 
Erebs  Company,  wttbout  (^Eerlag  to  deliver 
any  hops,  on  Hay  1%  1006,  toongbt  an  ac- 
tion against  tbe  plaintiffs  m  the  cmtract, 
not  for  damages,  but  to  reoorer  and  secure^ 
and  did  secure,  judgmmt  In  the  snm  of  $4,- 
000  for  the  April  and  Iby  instaHmenta. 
Llvesl^  ft  Co,  then  appealed  to  Uiis  court,  re- 
Bulttng  in  an  affirmance  of  the  judgment,  and 
on  April  80, 1906,  a  mandate  firom  tltia  courts 
affirming  tbe  jn^^nent  In  the  court  below, 
was  entered.  At  the  time  ct  the  comm«ice- 
ment  of  this  suit  defendant  was  threatening 
to  issne  an  execution  against  plaintiff  on  this 
judgment ;  hence  this  proceeding.  The  com- 
plaint, after  alleging  facto  In  substance  as 
above,  further  alleges,  in  effect:  ^at  daring 
the  year  1906  no  bops  were  harvested  or  bal- 
ed on  the  pmnlses  described  In  the  contract 
until  after  the  1st  of  Septonber  of  that  year, 
and  that  at  all  times,  from  tbe  1st  day  of 
S^tonbw.  1906^  until  after  the  16tb  dn^  of 
October,  190^  hops,  of  the  kind  and  quantity 
menti<med.  in  the  contract,  were  of  the  rea- 
scmable  market  value  of  14  cento  per  pound. 
That  defendant  company  did  not  deliver  or 
tender  to  the  plaintiffs  any  of  the  hops  raised 
upon  said  premises  in  the  year  1906,  but 
raised  mon  than  100,000  pounds  of  hops, 
which  It  retained  and  sold,  and  for  whlc^  no 
accounting  or  offer  of  accounting  has  been 
made  to  plaintiffs.  That  on  April  80,  1906, 
plaintiffB  made  to  defendant  the  following 
tender  to  writing:  "To  Erebs  Hop  Company, 

^tir  othM  easM  SM  sbdm  tepio  aad  ssstloa  MUKBaB  la  Dso.  *  Am.  Digs.  U07  to  data,  *  Rapertsr  Ind«Hs 
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a  Coloration.  Salem,  Oregon:  the  nn- 
dersl^ed,  T.  A.  liTeslejr  ft  Co.,  do  hereby  of- 
fer to  pay  to  yon  and  do  hereby  tender  to  you 
the  som  ot  $127.66  in  money  in  fall  payment, 
settlement  and  satisfaction  of  that  certain 
Judgment  obtained  by  yon  against  T.  A.  Llve- 
sley  and  John  J.  Roberts,  doing  business  un- 
der the  name  of  T.  A.  Llvesley  &  Co.,  In  the 
Circuit  Court  of  the  State  of  Oregon,  for  Mar- 
ion County,  Department  Ho.  1,  on  the  ISth 
day  of  Jidy,  1900,  tfx  the  snm  of  $4,048.00 
and  $3QJS/3  costs  and  disbursements,  as  a[^ 
pears  by  yonr  cost  bill  on  file  therein,  from 
which  said  judgment,  T.  A.  Llvesley  &  Co.  ap- 
pealed to  tbe  Supreme  Court  of  the  State 
of  Ore^n,  and  which  said  Judgment  was  af- 
firmed on  appeal  by  the  Supreme  Court,  De- 
cember 17,  1907.  This  tender  Is  intended  to 
cover  any  loss  on  your  part  on  account  of  any 
additional  Interest  you  may  have  bad  to  pay 
by  reason  of  our  failure  to  pay  to  you  the 
said  advances  sued  for  In  said  cause,  and  also 
your  costs  and  disbursements  in  the  Circuit 
Court  and  your  costs  and  disbursements  in 
the  Supreme  Court  and  l^al  interest  there- 
on. And  we  her^y  tender  to  you  and  offer 
to  pay  you  any  and  all  legal  damages.  If  any, 
which  may  have  resulted  to  you  in  tbe  year 
1806  on  account  of  our  failure  to  make  tbe 
said  advances  to  you  and  on  account  of  our 
withdrawal  from  the  contract  sued  on  there- 
in, and  we  hereby  demand  the  Imftiedlate 
cancellation  and  satisfaction  by  you  of  Hie 
whole  of  tbe  said  Judgment  Dated  at  Salem, 
Oregon,  this  the  29th  day  of  April,  1908.  T. 
A.  Llvesley  &  Co.,  by  John  J.  Roberts^" 

The  furthOT  averments  In  the  complaint;  e6 
far  aa  material  to  the  controversy,  are:  "That 
It  is  unjust  and  Inequitable  and  unconsclcm- 
able  to  require  plaintiffs  to  pay  said  Jn^ment 
for  part  of  the  purchase  price  of  said  taopa, 
when  the  defendant  has  failed  and  neglected 
to  deliver  to  plaintiffs  tbe  same  or  any  iiart 
thereof,  and  failed  and  n^lected  to  account 
to  plalntlffa  therefor,  and  plaintiffs  would 
be  unable  to  have  any  redress  against  defend- 
ant after  paying  said  Judgment  That  the 
said  action  was*  brought  long  before  tbe  time 
mentioned  in  the  contract  for  the  delivery  of 
tbe  bops  in  1906,  and  the  plalntUTs  could  not 
make  any  defense  thereto  on  account  of  non- 
delivery of  the  hops,  and  the  failure  of  de- 
fendant to  make  any  accounting  thereof  to 
plaintiffs,  and  that  the  defendant  took  an  un- 
fair and  unconscionable  advantage  of  plain- 
tiffs by  suing  upon  the  contract  instead  of 
bringing  an  actkm  for  damages  on  account  of 
the  breach  thereof  on  the  part  of  plaintiffs 
for  not  making  said  advances  on  the  purchase 
price  of  said  hops.  That  tbe  only  damages 
that  could  have  resulted  to  defendant  on  ac- 
count of  the  failure  of  plaintiffs  to  pay  said 
advances  sued  for  in  said  action,  and  their 
withdrawal  from  said  contract.  Is  any  addi- 
tional interest  It  might  have  had  by  reason 
of  sa(A  failure  on  tbe  part  of  plaintiffs,  and 
the  said  costs  and  disbursements  and  legal 
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Interest  thereon.  That  plaintiffs  have  na 
knowledge  or  Information  of  any  other  dam- 
ages sustained  by  defendant  on  account  of 
plaintiffs'  said  failure  to  make  said  payments 
on  said  contract  for  the  year  1906,  or  on  ac- 
count of  their  withdrawal  from  said  contract 
and  that  said  sum  of  $127.65  so  tendered  to- 
defoadant  will  cover  all  said  damages.  That 
tbe  plaintiffs  do  hereby  tender  to  defendant 
and  bring  into  court  said  sum  of  $127.55  la 
payment  and  satisfaction  of  said  judgment 
and  do  hereby  offer  to  pay  to  It  any  and  all 
additional  damages,  if  any,  which  may  have 
resulted  to  defendant  in  the  year  1900  on  ac- 
count of  their  failure  to  make  said  advances, 
and  on  account  of  their  withdrawal  from  said 
contract,  after  a  due  accounting  and  the 
amount  thereof  duly  ascertained  by  the  court 
At  the  time  said  contract  was  entered  into 
the  Krebs  Hop  Company  was  tbe  owner  and 
in  possession  of  the  lands  described  in  said 
contract  comprising  more  than  640  acres  of 
land  In  the  county  of  Polk,  state  at  Oregon, 
and  was  the  owner  also  of  other  lands  situate 
in  Marion  county.  Or.,  a  part  of  which  was 
planted  In  hops  and  was  amply  able  to  ful- 
fill said  contract  but,  subsequent  to  the  date 
of  said  contract,  the  defoidant  became  in- 
volved, and  on  or  about  the  401  day  of  No- 
vember, 1905,  conveyed  tbe  lauds  described  in 
said  contract  and  the  whole  thereof  and  also 
all  other  lands  owned  by  it  In  Marion  county. 
Or.,  and  plaintiffs  aver  that  th^  are  Inform* 
ed  and  believe,  and  therefore  allege,  that  tbe 
defendant  owns  no  propra^  In  Marion  coun- 
ty, or  in  Polk  county,  or  elsewhere,  and  la 
wholly  unable  to  respond  in  damages  or  to 
pay  or  discharge  any  judgment  which  plain- 
tiffs might  recover  against  it  in  an  action  at 
lav,  and  as  plaintiffs  are  informed  and  be- 
lieve and  therefore  allege  the  defendant  is  in- 
solvent That  the  plaintiffs  have  no  plain, 
speedy,  adequate,  or  any  remedy  at  law,  and 
will  be  irreparably  Injured  without  the  Inter- 
vention and  protection  of  a  court  of  equity. 
Wherefore  said  plalntlffis  pray  for  a  prtilmina- 
ry  injunction  of  this  honoraUe  court  against 
the  defendant  herein,  enjoining,  restraining, 
and  prohibiting  It,  Its  attorneys,  agents,  serv- 
ants, and  employes  from  applying  for  a  writ 
of  execution  for  Its  collection  of  said  judg- 
ment and  mandate,  and  that  the  clerk  of  said 
court  be  enjoined  and  restrained  from  Issuing 
said  writ  of  execution,  and  that  the  shorur 
be  also  enjoined  and  restrained  from  execut- 
ing any  such  writ  of  execution  which  Is  or 
shall  at  any  time  be  placed  in  his  hands  fbr 
service,  and  that  said  defendant  be  enjoined 
and  restrained  from  collecting  said  Judgment, 
and  that  on  the  final  determination  cf  this* 
suit  that  plaintiffs  be  granted  a  decree  tawe- 
In  setting  aside,  canceling,  and  uttatyingsald 
judgment  and  mandate  np<»  plalntUfs  pay- 
ing said  damages,  and  that  plalnttfEs  have- 
Judgment  against  said  defendant  for  their 
costs  and  dlsbarsements  of  this  nilt,  and  for 
such  other  farther  or  dlffer^t  order  in  the- 
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pnmleei  as  to  Uie  court  shall  seem  meet  vlth 
equltr  and  good  consdeuca" 

To  this  complaint  defendant  answered,  ad- 
mitting the  execution  of  the  contract  alluded 
to,  the  trial  of  the  action,  and  obtaining  of 
the  Jodgmoit  alleged  In  the  complaint,  bat 
denied  each  and  every  other  allegation  in  the 
complaint,  except  the  service  of  the  notice  In 
writing  on  April  80,  1908,  as  set  ont  therein, 
and  as  an  affirmative  defense,  tn  substance, 
aven  that  since  February  1,  1900,  plalntifTs 
hare  wrongfully  claimed  and  maintained  that 
defendant  committed  a  breach  In  the  contract, 
and  has  wrongfully  claimed  the  contract  was 
null  and  Told  (in  support  of  which  reference 
is  made  to  the  decisltm  of  the  Snptttne  Court, 
51  Or.  527,  92  paa  1084)  on  the  grounds 
that  the  contract  so  made  was  untenable; 
that  In  addition  to  the  actions  referred  to  in 
the  complaint  defmdant  had  reooTwed  Judg- 
ment against  tdalntiflb  in  the  sum  of  $6,000, 
with  costs  added,  for  plalnturs*  foUure  to 
perform  tbefr  inzt  of  the  contract  during  the 
year  viildi  Judgment  Is  now  unsatls- 
lled,  and  ftom  whldi  T.  A.  Llvesley  A  Co,  the 
lOatntUBB,  have  prosecuted  an  appeal  to  the 
Supreme  Court;  that.  In  addltlim  to  othor 
damages  Incnrred,  1^  reasm  of  plalntlffii' 
failure  to  comply  with  the  contract,  the  de- 
fendant has  Incurred  heary  npaises  In  the 
sum  of  $2,000  for  attomqjr's  fMs,  disbursed 
appellants  In  the  eeveral  actions;  that 
the  present  nilt  Is  Instated  for  the  pnrpose 
ci.  delay,  and  with  the  view  of  reanltlng  de* 
tandant  to  incnr  iflirther  expense  for  whldi 
reason  dismissal  of  the  suit  Is  demanded.  A 
demurrer  was  interposed  to  the  new  matter 
In  the  answer,  on  the  grounds  that  it  did  not 
state  facts  sDffldent  to  constitute  any  an- 
Bwor,  but  was  oTOTuled.  A  reply  followed, 
admitting;  in  effect,  that  since  February.  1906, 
plalntllft  maintained  that  defendant  had 
ccnmnltted  a  breach  of  the  cratract,  as  stated 
In  the  oomplalqit,  and  that  In  Mardi,  1006, 
tlM7  gave  notice  of  rescission  m  th^r  part  of 
the  contract;  that  ttte  Supreme  Court  had 
decided  as  alleged;  that  Judgment  was  ob- 
tained fnr  the  |6,000  damages  as  averred,  and 
fnm  whldi  an  appeal  Is  pending,  in  re^ 
ence  to  wUch  appeal  It  Is  allied  that  plaln- 
tlflh  gare  an  undertaking  for  stay  of  proceed- 
ings. Plaintiffs  then  deny  any  knowledge  or 
infonnatlm  reqpectlng  the  $!^000  additional 
damacM  for  attorney's  fees,  etc.,  or  that  this 
proceeding  Is  Instituted  for  delay,  etc  The 
cause  wo  tried  before  the  court,  resulting  In 
a  decree  ot  dismissal 'of  the  suit  including 
a  dtesoludon  of  ttie  temporary  restraining  or- 
der, {werlonsly  IssuM,  from  which  this  ap- 
peal la  prosecuted.  Pending  the  appeal  an 
ex  parte  aK>lIcatlon  was  made  to  this  court 
for  an  wder,  restraining  dtfendant  from  pro- 
ceeding with  Qte  coUectlon  of  the  Judgment, 
and  asking  that  ita  enforconent  be  enjoined 
until  the  final  detraminatlm  hereof,  whldi 
order  was  granted.  See  Livesley  et  bL  t. 
KAb  Uvp  Co.,  87  Pa&  71& 
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Wirt  Minor  and  W.  M.  Kaiser,  for  appel- 
lants. J.  A.  Carson  and  Thos.  Brown  (Oar- 
son  &  Brown,  on  the  brief),  for  respondent. 

KING,  J.  (after  sUting  the  facts  as  above). 
Tbe  sufficiency  of  the  Judgment  sought  to  be 
enjoined  is  not  questioned,  nor  does  this  pro- 
ceeding seek  in  any  manner  to  set  aside, 
change,  or  modify  it  Plaintiffs  base  their 
claim  for  an  accounting  upon  tbe  value  of  the 
hops  on  October  15,  1906,  the  date  provided 
in  the  contract  for  the  delivery  of  the  quan- 
tity agreed  to  be  purchased.  The  value  on 
and  about  that  date  by  uncontradicted  tes- 
timony Is  shown  to  have  been  from  14  to 
15  cents  per  pound.  No  averment  Is  made, 
nor  is  it  disclosed,  that  idaintlffs  were  will- 
ing and  able  to  receive  the  hops  at  that  time. 
In  fact.  It  Is  unquestioned  that,  whether  able 
to  do  so  or  uot,  th^  were  unwUlIng  to  re- 
ceive them.  A  written  notice  bad  been  glv^ 
en  by  plalntlfrs  to  the  Krebs  Comiwny  In 
the  spring  ot  1906  to  the  effect  that  they  had 
withdrawn  from  tbe  c(mtract,  and  would 
thereafter  refuse^  In  any  manner,  to  btt  bound 
thereby.  This  notice  was  supplemented  and 
farther  kept  In  force  by  the  prosecution  of 
the  appeal  in  the  action.  In  which  the  Judg- 
ment was  secured,  which  proceeding  waa  not 
disposed  of  untU  April  28,  190B;  also  by 
the  additional  feature  of  refusing  to  accept 
the  crop  agreed  to  be  purchased  for  die  year 
1907,  on  account  t>f  irtilch  a  Judgment  In  de- 
fendant's favor  for  96,000  damages  was  final- 
ly secured.  See  101  Fae  &  No  Issue  is  pre- 
sented rdative  to  the  value  of  the  hops  at 
the  time  any  part  thereof  was  stfld  by  de- 
fendant, nor  does  It  appeur  Out  any  dalm 
is  m^de  upon  that  basis.  It  does  appear 
from  the  evidence,  however,  tliat  the  hops 
were  kqpt  until  the  sprii^  of  1807,  at  whidi 
time  a  large  part  was  sold,  and  that  they 
were  then  worth  on  the  market  7  cents  per 
pound;  but  what  was  received  tot  them  is 
not  disclosed.  It  Is  also  stated,  and  unques- 
tioned, that  at  the  time  of  the  entry  of  the 
mandate  Apm  SO,  1908,  the  hops  held  over 
from  1906,  and  remaining  unsold,  were  worth 
from  2  to  2^  cents  per  pound.  It  further 
appears  without  contradiction  that  on  Octo- 
ber 16.  1006.  and  until  a  part  thereof  was 
sold,  defendant  company  had  all  the  hops  on 
hand,  really  for  ddlvery  if  demanded,  but 
that  no  demand  waa  made  tiiwefor,  and  that 
no  otfer  was  made  to  deliver  them.  We  are 
<a  the  opinion  that  under  ttiis  state  of  facts, 
after  r^sal  and  contlnned  refusal  to  recog- 
nise the  contract  as  being  in  forces  or  to.  In 
any  manner,  comidy  with  the  terms  of  the 
contract,  idaintlffS.  are  precluded  in  a  court 
of  equity  from  demanding  a  settlouent  upon 
the  ba^  stated.  While  the  court  had,  con- 
trary to  their  contention,  held  the  ctmtract 
elTMtlve,  It  would  be  Inequitable  to  hold  the 
Krebs  Ccunpany  to  an  accounting  on  the 
basis  demanded;  for  the  course  pursued  by 
jdalntlflft  during  all  the  time  prior  to  i^nll 
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80.  1908,  was,  In  effect  to  aaj  to  the  Srebs 
Company :  **Yod  own  the  hops.  We  do  not, 
nor  win  we  receive  them."  And,  althontfi 
the  ErebB  CJompany  was  at  the  same  time 
contending  for  Its  money  and  that  plaintiffs 
should  accept  the  hops,  it  was  not  bonnd  to 
fldl  the  crop  for  the  secnrity  and  protection 
of  purchasers,  who  were  refusing  to  recog- 
nise that  they  had  any  Interest  therein.  Un- 
^ler  these  drcnmstances,  it  was  for  the  Erebs 
Oompany  to  decide  whether  It  would  s^l  the 
bops  and  retain  the  proceeds,  awaiting  the 
final  outcome  of  the  pending  litigation,  or 
hold  the  bops  In  readiness  for  dellT^  at 
the  termination  thereof,  and  only  in  case  of 
fraud,  or  for  an  abuse  of  discretion,  neither 
of  which  Is  alleged  or  shown,  could  It  be  held 
accountable  for  any  greater  sum  than  recelT- 
•ed  therefor.  It  Is  well  settled  that  under 
the  facts  here  presented  it  was  not  Incum- 
bent upon  the  defendant,  In  order  to  avoid 
responsibility  insisted  upon  for  retention  of 
the  hops,  to  tender  a  dellTery  thereof  on  the 
date  spedUled  In  the  contract;  for,  as  stated, 
plalntUto  wrae  refusing  to  acc^  and  had 
not  In  any  way  signified  a  diange  of  heart 
in  relation  thmto,  and  the  law  does  not  om- 
tenqtlato  the  doing  of  a  vain  w  naeleas  act 
Newmaric  on  Sales,  |  245 ;  Gatlln  t.  Jones,  4S 
Or.  IBS.  8S  Pac.  B16;  OuUlaume  r.  E.  B. 
D.  Land  Oo^  48  Or.  400,  «0  Pac.  888,  68  Pac. 
S66;  Smith  Bros.  t.  WUeeler  ft  Simmons, 
7  Or.  52,  88  Am.  Bep.  698;  West  t.  Wadilng- 
iton  By.  Co.,  49  Or.  486;  449, 80  Pac  666;  Mer^ 
f  m  r.  Hester,  62  Or.  138^  144^  94  Pac  872, 
«6  Pac  86S. 

In  the  absence,  ttta,  of  any  showing  of 
Aaud  in  h<Mli«  the  hops  past  the  14  cent 
per  pound  market  plaintiffs,  not  <nily 
^elr  fifdlure  to  establish  fiielr  wllUngness 
«nd  ability  to  receiTa  ttiem,  but  by  fiielr 
written  notice  and  continued  determination 
that  they  would  not  accept  them,  are  pn- 
dnded  from  liulstlng  upon  a  setUemoit  on 
tte  basts  demanded.  It  the  Krebs  Oompany 
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had  atrted  wrongfully  In  holding  the  hops, 
It  would  have  been  liable  for  the  highest  mar- 
ket price  betweoi  the  date  provided  for  the 
delivery  and  time  of  actual  sale  thereof. 
Hamer  v.  Hathaway,  88  Cal.  117 ;  Learock  v. 
Paxson,  208  Pa.  602,  57  Atl.  1097.  But  the 
defendant  was  not  a  wrongdoer ;  hence  that 
rule  cannot  be  Invoked  against  It  If  de- 
fendant had  held  the  hops  until  the  close  of 
the  litigation  Qien  pending,  Llvesley  &  Co. 
.would  have  been  entitied  to  the  hops  only; 
and.  If  not  on  hand,  then  the  Ereba  Com- 
pany, assuming  plaintiffs  could  maintain  a 
suit  for  that  purpose,  would  be  required  to 
accotmt  for  the  mon^  received  therefor, 
^e  evidence  before  us  Is  Inadequate  for 
an  accounting  on  that  basis.  In  fact  the 
course  pursued  at  the  trial,  as  well  as  in 
this  court  clearly  manifests  an  intention  to 
r^y  solely  upon  the  value  of  the  hapa  on  or 
about  October  15,  1006.  The  reason  for  sudt 
sole  reliance  Is  obvious ;  for  the  market  val- 
ue of  the  hope  at  the  date  of  the  sale  was 
7  cents,  and  of  those  on  band  at  entry  of 
mandate  In  the  action,  wherein  the  Judgment 
was  secured,  but  2%  ceatu  pw  pound,  dis- 
closing a  loss  to  defoidant 

Counsel  for  defendant  Insist  that  under 
the  provisions  of  B  A  O.  Gcnnp.  |  609,  a  10 
pw  cent  penalty  should  be  tanposed.  We  are 
unable  to  accede  to  this  view.  The  l^al 
problems  presmted  we  have  not  found  easy 
of  solution,  and  are  <tf  a  class  concerning 
which  eminent  counsel  may  differ,  as  they 
appear  to  do  In  this  instance;  The  suit  was 
manifestly  Instituted  and  prosecuted  In  good 
faith,  and  accordingly  does  not  come  within 
the  statute  invoked. 

The  decree  of  the  court  betov  la  affirmed, 
and  the  restraining  order  here  issued  dis- 
solved. 

Mr.  Justice  BLATKB,  having  been  et  conn- 
nl  In  the  former  proceediDA  did  not  par> 
tldpata  herein. 
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OOIiCMBIA  VALLEY  TBU8T  Oa  T. 
SMITH. 

(Snpteme  Oomt  «(  ONpm.   Much  14  IMUM 

1  GonffTiTDTioirAZ.  I**w  a  Sll*)-I>'™  P^o- 

csu  ow  Law— RUUM  ov  Btidbhob. 

The  Leglslatora  bmj  make  nieh  diaiifes  In 
tbe  ralea  of  evidence  governing  the  trial  of  cItII 
caaaes  aa  wisdom  may  anggeati  without  taking 
Away  doe  procesa  of  law,  pronded  toe  atancea 
do  not  predade  a  party  from  presenting  the 
facts  supporting  his  theory  of  the  case. 

(Ed.  Note.— For  other  cases,  see  Oonstltation- 
al  Law,  Cent  Dig.  I  932;  Dec.  Dig.  I  811.*] 
2.  CoMSTmmoHAL  Law  (8  811*)— Din  Pbo- 

CEsa  OF  Law— BurjB  or  Evidotoi. 

A  Btatnte,  which  makes  a  writing  that  de- 
gree of  proof  which,  unexplained  or  uncontra- 
dicted, is  of  itself  sufficient  to  esUbliBh  the  truth 
of  a  legal  prindple  asserted  by  a  party  in  a 
civil  action,  does  not  deprive  Uie  adverse  party 
of  the  ri^t  to  present  at  the  trial  facts  proving 
his  theory,  but  only  imposes  on  htm  the  burden 
of  overcoming  the  prima  facie  case  made  by  re- 
ceiving the  writing  in  evidence,  and  the  statata 
ia  not  Invalid. 

[Ed.  Note^Ww  otharown.  see  OiutitatioiL- 
■1  Law,  Oent  Dig.  %  032;  D^e.  Dig.  I  Sll.*] 
&  CoBPOBATioira  (S  82*)  —  Cokfoeatb  Exibt- 

XnOB— E  VIDERCB. 

Under  Laws  1905,  p.  tXl.  providing  that 
articles  of  Incorporation,  or  a  certified  copy  of 
th«  one  filed  wltii  tha  Secretary  of  State  or 
county  cleA,  shall  be  prima  fade  evidence  of 
tbe  existence  of  the  corporation,  the  articles  of 
incorporation  or  a  proper  certified  copy  thereof 
la  anffident  eridoioe  ot  the  existenca  ot  the 

[SI  Note^Vor  other  caaea,  aee  Corporation^ 
Cent  Dig.  H 118,  US ;  Dec  big.  I  82.*] 

4^  Btxdircs  ({  472*)  —  Ornnon  EtviDKNOi  — 

Uattkks  job  Court  ob  Jubt. 

A  witness  may  not,  aa  a  general  rale,  give 
Ua  (^nion  fonnded  oa  the  facts  or  based  on 
Inferences  that  may  be  drawn  from  them;  It 
being  for  the  court  and  Jury  to  deduce  condu- 
sloDs  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  218&-2196;   Dec.  Dig.  I  472.*] 
Q.  Atpeai.  AlTD  Bbbob  (8  1054*)— Habklbbs 

Bbbob  —  Ebbohboub  ADHiasioiT  or  Bvi- 

DXNCX. 

Where,  In  an  action  by  the  holder  of  a 
note  under  a  blank  indorsement,  tbe  president 
«ft  tbe  holder,  a  corporation,  testified  that  the 
payee  transferred  the  note  to  the  corporation 
and  cave  it  to  the  witness,  tbe  error,  if  any,  in 
pemutting  him  to  state  who  was  at  the  time  of 
the  trial  tbe  owner  and  holder  of  the  note,  was 
not  prejndidal ;  the  trial  havinir  been  to  the 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4185,  4186:  Dec.  Dig.  I 
1054.*] 

6i  Afpkal  AiTD  Bbbob  (M  228*)-^CT8tzons 
Reviewable  —  QuBsnoNS  Nor  Rusid  xh 
Tbiax.  Coubt. 

Wlieie,  in  an  acti<m  by  the  bolder  of  a 
note  indorsed  In  blank,  the  note  waa  reedved  in 
evidence  without  objefition  or  exception,  and 
the  error  in  rendering  judgment  without  insert- 
ing over  the  .payee's  signature  the  name  of  tbe 
assignee  was  not  assicxied  in  the  abstract,  tbe 
error  was  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1338 ;  Dee.  Dig.  I  223.*] 

Aiveal  from  Clrcoit  Court,  Mnltxumali 
Cotm^ ;  B.  Ci  Bronangb,  Jndse. 


Actl<m  by  tiie  Colombia  Valley  Tmat  Com- 
pany against  Milton  W.  Smith.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmeO. 

This  is  an  action  to  recorer  tiie  unoont  ct 
a  matured  promissory  note  executed  1^  'the 
defendant  to  D.  O.  PeltOD,  and  alleged  In 
the  complaint  to  have  been  aaalgned  and 
transferred  by  the  latter  to  tbe  plaintiff, 
which  It  Is  ftTOTred  Is  a  private  ooiporstton, 
duly  organised  and  existing  under  tbe  laws 
of  Oregon.  The  answer  denies,  npon  Informa* 
tlon  and  belief,  that  the  plaintiff  Is  a  cor- 
poration, etc.,  or  that  Pelton  assigned  tiie 
note  to  It  The  cause  was  tried  without  the 
IntervflDtlon  ot  a  jury,  and,  Judgment  hav- 
ing been  rendored  upcm  the  flndtaigs  of  fact 
made  according  to  tbe  allegati<ms  of  the  com- 
plaint, the  defendant  appeals. 

L.  B.  Ltttourette,  for  appelant  A.  P.  Tifft, 
for  respondent 

MOORB,  C.  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  defendant's  coun- 
sel that  evidence  recejved  over  objection  and 
exception  did  not  substantiate  the  incorpora- 
tion of  the  plaintiff,  or  tbe  assignment  of  the 
note  sued  npon  to  It,  and.  such  being  the  case, 
an  error  was  committed  in  refusing  to  grant  a 
Judgment  of  nonsuit.  The  bill  of  exceptions 
shows  that  A.  P.  Tifft,  as  plaintiff's  witness, 
having  testified  that  he  was  its  president 
counsti  said:  "We  will  offer  in  evidence  the 
original  articles  of  .Incorporation  of  the  plain- 
tiff." An  objection  to  tbe  document,  on  the 
ground  tiiat  It  was  Immaterial,  Irrelevant 
and  Incompetent,  and  tiiat  the  writing  was 
not  properly  proven,  was  OTerruled,  and  an 
exception  allowed.  The  plalntUTs  counsel 
further  observed:  "We  also  offer  the  supple- 
mentary articles  of  Incorporation."  To  this  of- 
fer the  same  objection,  ruling,  and  exception 
are  noted  as  In  the  preceding  tender  of  proof. 
The  defendant  having  admitted  that  he  ex- 
ecuted the  note  in  question.  It  was  received  in 
evidence  without  objection  or  exception,  and 
shows  that  Pelton  Indorsed  it  in  blank.  TlCft 
stated  upon  oath  that,  although  be  did  not 
see  the  Indorsement  made  on  the  note,  he 
was  acquainted  with  and  recognized  the  sig- 
nature of  Pelton,  who,  in  transferring  the  In- 
strument to  the  plaintiff,  gave  It  to  tbe  wit- 
ness. He  was  then  asked,  "Who  la  now  the 
owner  and  holder  of  that  note?"  and  over 
objection  and  exception,  on  the  ground  lhat 
the  inquiry  called  for  a  conclusion,  was  per- 
mitted to  reply,  "The  Columbia  Talley  Trust 
Company,  the  plaintiff  In  this  case."  The  ex- 
ecution of  the  documents  purporting  to  be 
the  plalntlfTs  articles  of  incorporation  was 
attested  by  subscrlMng  witneesee,  neither  of 
whom  was  called  to  verify  the  authenticity, 
of  the  writings.  Nor  did  the  plaintiff  <ttter 
any  evidence  t^lng  to  show  tbat  the  provl- 
aloqis  of  the  statute  bad  been  compiled  with. 


•For  oth«r  ewes      uaw  teplo  and  saotloa  HUUBBB  la  Dee.  ft  Am.  Digi.  UOT  to  data,  ft  Reporter  ladaxei 
107P.-«> 
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In  tbat  flw  artlclM  ot  Incorporation  were  ex- 
ecDted  In  triplicate,  one  filed  with  the  Becre-. 
tuy  of  State,  one  wltb  the  local  oonnty  deik, 
and  another  retained  tlie  idaintlfl  at  Its 
pWce  of  tnislne»  In  Iffnltnomali  eonnty  (B. 
&  C.  Comp.  I  G058),  or  tbat  the  ■vbecnbers 
of  the  artidea  had  opened  booka  to  reCetro 
appUcatlona  for  capital  stock  of  the  corpora- 
tion, ttiat  one-half  thereof  had  been  anbscrib- 
ed,  or  tbat  dlrectora  had  teen  elected  (Id.  I 

S057). 

It  Is  argned  tbat  the  failnre  to  call  the  sob- 
scribing  witnesses  to  prove  the  execution  of 
the  artldea  of  Incorporation,  and  the  neglect 
to  Bbow  a  compliance  with  the  regairements 
of  the  statDtft  respecting  Its  ezlstnce  and  or- 
ganlcatUm,  renders  the  admlaalon  In  evidence 
of  sndi  artldes  erroneous,  and  necessltatea  a 
rerersal  of  the  Judgment  The  statute  de- 
mands that  when  a  writing  Is  offered  in 
evidence,  and  it  appears  that  the  docnmoit  Is 
attested  by  a  anbscrlblng  witness,  its  execu- 
tion shall  be  proved  by  btm,  if  living,  with- 
in the  state,  and  can  testify.  B.  &  C.  Comp.  | 
773.  In  construing  this  enactment,  Its  pro- 
visions were  held  to  be  mandatory.  Hannan 
T.  Greenfield,  36  Or.  97,  103.  08  Pac.  888. 

The  statute  announcing  the  degree  of  proof 
necessary  in  certain  cases  formerly  contain- 
ed the  foUowli^  provision:  **The  articles  of 
incorporation,  or  a  certified  copy  of  the  one 
filed  with  the  Secretary  of  State  or  the  coun- 
ty derk.  Is  evidence  of  the  existence  of  such 
corporation."  B.  &  G.  Comp.  i  6054.  Con- 
struing this  dause  In  connection  with  other 
sections  of  the  general  Incorporation  act.  It 
was  determined  that  a  substantial  compliance 
with  such  provisions  was  necessary  In  order 
to  create  and  form  a  private  corporation,  and 
that  when  its  existence  or  organization  was 
challeuged  by  the  pleadings  It  was  essential 
for  the  party  on  whom  the  burden  was  Impos- 
ed to  supplement  the  evidence,  which  the  ar- 
ticles of  Incorporation  or  a  proper  copy  there- 
of afforded,  by  testimony  tending  to  show  an 
observance  of  tbe  several  statutory  require- 
ments. Gk>odale  Lumber  Co.  v.  Shaw,  41  Or. 
544,  69  Pac.  546.  Since  that  dedslon  was 
rendered,  the  statute  (B.  &  C  Comp.  {  6054) 
has  been  amended,  and  now  reads  ss  follows: 
"Tbe  artides  of  Incorporation,  or  a  certi- 
fied copy  of  the  one  filed  with  the  Secretary  of 
State  or  county  clerk,  shall  be  prima  fade 
evldmce  of  tbe  exlsteace  of  such  corpora- 
tion and  of  its  right  to  do  tbe  business  men- 
tioned In  said  articles  without  any  other  ev- 
idence thereof."   Laws  Or.  1906,  p.  111. 

It  Is  argued  by  defendant's  counsel  that 
the  amendment  is  an  attempt  on  the  part  of 
tbe  L^slature  to  invade  the  province  of  the 
Judicial  department  by  prescribing  tbe  d^^ 
of  proof  required  in  a  particular  instance; 
that  the  enactment  does  not  pretend  to  repeal 
or  alter  the  clauses  of  the  general  act  of  In-' 
corporation  which  deslgnste  the  several  du- 
ties required  to  be  performed  In  order  to  cre- 
ate and  organise  a  private  corporation ;  and 


that,  such  being  tbe  case,  the  evidence  offer- 
ed at  the  trlsl  herein  was  insnffldent  to  an- 
thorlse  a  Jndgmait  tta  th«  plaintiff. 

The  prlndple  la  settled  that  a  leglSlattTe 
.asamtdy  may  make  mcb  diai^es  In  the 
rules  of  evldOKe,  governing  the  trial  of  cMl 
causes,  as  wisdom  and  experience  may  sug- 
gest, providing,  however,  the  alteration  does 
not  predvde  a  party  from  freely  presenting 
the  facts  whldi  t«id  to  support  his  theory  of 
the  Issoe  Invoked.  Cool.  Con.  Lim.  (6th  Bd.) 
S48,  452;  11  Am.  &  Bng.  Bncy.  Law  (2d  Ed.) 
600.    "Courts  of  high  authority,"  says  Mr. 
Justice  Shliasy  in  Marx  v.  Hanthom,  148  U. 
S.  172,  181,  IS  EInp.  GL  008,  610       U  Bd. 
410),  "have  held  that  mere  rules  ct  evideoce 
do  not  form  part  of  contracts  entered  Into 
while  they  are  In  foro^  and  that  it  la  ounpe- 
tent  for  the  Legislature  to,  from  time  to  time, 
change  the  rules  of  evidence,  and  to  make 
such  change  applicable  to  existing  canses  of 
action."  In  Board  of  Commissioners  v.  Uer- 
chant,  103  N.  T.  143,  148,  8  N.  B.  484,  486  (57 
Am.  Rep.  705),  In  dlscussli^  this  questi<m, 
Mr.  Justice  Earl  says:   "The  general  power 
of  the  Legislature  to  prescribe  rules  of  evi- 
dence and  methods  of  proof  is  undoubted. 
While  the  power  has  Its  constitutional  lim- 
itations, It  is  not  easy  to  d^e  predsely 
what  th^  are.  A  law  which  would  practical- 
ly shut  out  the  evidence  of  a  party,  and  thus 
deny  him  the  opportunity  for  a  trial,  would 
substantially  derive  him  ot  due  protess  of 
law." 

Legislative  assemblies,  evidenQy  Invoking 
tbe  disputable  presumption  that  official  daty 
has  been  performed,  or  that  the  several  pro- 
visions of  a  law  have  been  obeyed,  have  enact- 
ed statutes  which  declare  that  in  the  trial 
of  civil  causes  the  production  of  a  properly 
executed  document,  purporting  to  be  the  con- 
summation of  distinct  acts  which  are  made 
essential  to  the  initiation  of  s  ri^t,  should 
be  regarded  as  prima  fade  evidence  of  a 
compliance  with  the  several  integral  man- 
dates of  law  that  are  made  necessary  for 
that  purpose.  A  statute  which  makes  a  writ- 
ing that  degree  of  proof  which,  unexplained 
or  uncontradicted,  la  alone  suffldent  to  es- 
tablish the  truth  of  a  legal  ivlnclple  assertea 
by  a  party  (State  v.  Kline,  50  Or.  426,  432, 
93  Pac.  237).  does  not  deprive  the  adverse 
party  of  the  right  freely  and  fully  to  present 
at  a  trial  facts  tending  to  prove  his  theory, 
but  ImpoBea  on  him  tbe  burden  of  overcoiu- 
ing  the  prima  fade  case  which  was  made  by 
receiving  the  document  In  evidence  (Strode 
V.  Washer,  17  Or.  50,  67,  10  Pac.  928 ;  Bays 
T.  Trulson,  25  Or.  109,  115,  85  Pac.  28 ;  Har- 
ris V.  Harsch,  29  Or.  562,  56«.  46  Pac.  X41  ; 
Brentano  v.  Brentano,  41  Or.  16,  19,  67  Pac. 
922;  Ayers  v.  Lund,  49  Or.  808,  307,  8»  Pac. 
806,  124  Am.  St  Rep.  104^. 

The  sUtute  (B.  &  a  Comp.  <  6064)  wtu 
evidently  amended  to  abrogate  the  ^ect  ol 
the  earlier  dectelons  of  this  court  re«pectlx^ 
the  manner  of  proving  tbn  validity  ot  m  docu 
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Mot  wltboDt  calling  a  mbscrlblng  witoeM, 
tt  ataMliihlng  the  ezecation  and  organlsa- 
dBB  of  a  private  corpraatlon,  and  mtntttot* 
ill  ther«for  a  simpler  method.  Leavengood 
T.  UcOee,  SO  Or.  288,  81  Fac  4S&;  Pldneer 
Hudwaze  Oa  v.  Fanin,  107  Paa  4D0. 

Hie  principle  is  wen  fiurttfled  by  entlior^ 
ttj  tiiat  tb»  Leglslatore  posieeeea  plenarr 
power  to  adopt  tbe  wmeoded  etatnte,  and, 
htvtag  done  bo,  the  proof  offered  by  tbe 
^i&itiff  waa  nffldent  to  eetaUlib  its  cor- 
pnete  extetence  and  organisation,  and,  encb 
being  the  caae,  no  error  was  ocmimitted  in 
dating  tbe  motion  tbr  a  Judgment  of  xum- 

Mllt 

Hie  eonrt;  orer  objection  and  exception, 
pmdtted  Tim  to  answer  tha  4ne8tl<ni,  "Who 
li  now  the  owner  and  bolder  of  that  notel" 
tnd  It  Is  maintained  that  an  error  was  there-' 
Ij  oonuttltted.  It  Is  the  province  of  the  court 
nd  the  Jury  to  deduce  condnBtons  from  erl- 
dence;  and  for  that  reascm  a  witness  will  not 
emerald  be  allowed  to  give  his  opinlrai 
foonded  on  the  facts  or  based  on  the  Infercn- 
m  that  may  be  drawn  from  them.  In  rap- 
port of  this  1^1  prtndpl^  see  the  case  of 
Mffiitgomery  t.  Somers,  60  Or.  209,  262,  90 
Pie.  674^  where  the  prerlons  decisions  at  this 
eonrt  on  that  subject  are  collated. 

It  will  be  ronembered  that,  before  asking 
Uw  question  now  assigned  as  error,  TlCFt  had 
testlHed  Peltim  transferred  to  the  plain- 
tiff the  note  and  gave  it  to  die  witness.  Such 
tcMmoiy  tended  to  show  that  the  Columbia 
YtBsf  Tntst  Company,  at  one  tlme^  was  the 
owner  and  bolder  of  tbe  nota  The  question 
would  have  been  less  objectlcmable  if  Tlfft 
lisd  been  directed  to  state  whether  the  plalu- 
tlfl;  after  reeetrlng  tlie  note,  had  assigned  it 
From  ids  answer  in  the  native  to  such  an 
Aiqiiiry  tbe  court  would  bare  readied  the  con- 
dorton  that  the  plaintUTs  ownorshlp  contln- 
Md,  since  It  aflBrmatlvely  appeared  that  the 
fntnuDOit  had  bem  transferred  to  it  It 
nd^t  possibly  be  presumed  that,  since  the 
tesUmooy  disclosed  that  at  one  time  the  note 
vu  held  and  owned  by  tbe  plaintiff,  its 
rf^t  of  property  and  pcosesslon  contlnned 
<B.  ft  C  Comp.  i  788,  subd.  8^;  but,  however 
tbls  may  be.  as  tbe  cause  was  not  tried  by 
a  JoiT,  but  1aj  the  court,  we  do  not  think  tbe 
defendant  was  prejudiced  by  permitting  the 
qoestioQ  to  be  answered. 

It  Is  insisted  that,  the  note  having  been 
iadorsed  in  blank,  no  recovery  can  be  had 
iberaoD  without  Inserting  over  the  original 
p^e^s  signature  the  name  of  the  assignee, 
sad.  UiIs  being  sc^  an  error  was  committed  in 
rendering  the  Judgm^t  herein.  The  error 
thss  asserted  Is  not  assigned  la  the  abstract, 
and  aa  tbe  not^  indorsed  In  blank,  was  re- 
ceived In  evldoioe  without  objection  or  ex- 
eqptlMi,  the  action  of  the  court  Is  not  subject 
to  intkLm  in  this  particular. 

It  Cidlows  UM  the  Jndgmoit  should  be  af- 
Inued.  and  It  is  so  (»rdered. 


MILIJ3B  V.  SHUTD  et  sL 
(Supreme  Court  of  Oregon.  Match  1,  ItUO.) 

1.  BzncunoN  (S  S*)— Statutobt  Pbovisiors. 

B.  ft  a  Comp.  I  S09,  as  amended  by  Sets. 
Laws  1907,  c  lOS,  is  a  part  of  the  civil  pro- 
oedare  andiar  attachment  proceedings,  and  oaa 
no  iQvUcatloa  to  the  law  w  ezecutions  on  Judg- 
ments or  decrees. 

im  Note.— For  other  eaaea  see  Etsecntlon, 
Gent.  Dig.  I  S;  Dee;  Dig.  |s!*J 

2.  BxKJunoif  (1 162*)— rosiHOOiniTa  Boito— 

BFTEOr. 

Where  tbe  sbetiff,  after  levying  on  property, 
surrendered  It  to  the  Jndgment  dAtor,  and  the 
latter  failed  to  redeliver  the  same  according  to 
the  terms  of  his  andertaklng,  the  execotlon  be- 
came fuDctns  officio,  and  tne  plaintiffs  in  the 
writ  were,  remitted  to  their  action  on  the  un- 
dertakinga  ss  anthorlsed  by  B.  ft  &  Oomp,  I 
23& 

IBd.  Note.^BS)r  other  caaea  see  Bxeeotion, 
Gent.  Dig.  ||  416-420;  DecTDlg.  |  162.*] 

8.  Apfull  AiTD  Ebbob  (|  877*)— Pibsohs  Bn- 
TiixiD  to  Allbob  Ebbob— Ebbob  as  to  Feb- 
sons  Not  Pabtibs. 

The  Supreme  Court  will  not  on  iqipeal  take 

notice  of  a  judgment  against  one  not  a  party  to 

the  suit,  and  who  does  not  complain. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  8565,  8566;  Dec  Dig.  | 

877.*] 

^  pLEAniKQ  (I  840*)— Loss— Rbstobatiov. 

Where  the  original  pleadings  filed  In  a  case 
are  lost  or  destroyed,  copies  must  b«  substitnted, 
and,  in  an  equity  suit,  the  court  cannot  regu- 
larly proceed  to  trial  or  to  the  entry  of  a  Judg- 
ment or  decree  without  first  restoring  the  orig- 
inal record  or  snpplylzig  tbe  omission  by  the 
•nbstltntion  of  snbMuitlal  o^tlcsi 

[Ed.  Kote.— For  other  eases,  see  Plesdlng, 
Ceat  Dig.  I  1027;  Dea  ^Ti  840.*] 

6.  JUDGHENT  (I  423*)  —  EQUITABLX  BXXJXr 

AoAin  BT— Injukctioh. 

Where  the  court  rendering  a  Judgment  or 
decree  has  jurisdiction  of  the  snbjeet-matter 
and  of  the  parties,  equity  may  not  ttijoin  audi 
judgment  or  decree  for  errors  or  Irregularities 
In  the  proceedings  leading  thereto,  or  In  the 
Jndgment  or  decree  itself,  though  It  was  unjust, 
and  the  error  warranted  a  new  triaL 

[Ed.  Note^For  otiier  casea  see  Judgment 
Cent  Dig.  H  797-801;  Dec.  Dig.  t  423.*} 

&  JUDOUBHT  a  407*)— EQUrrABLB  RBUBT— 

Resobt  to  Rehedt  bt  Motioit  to  Vacatb. 
One  moving  to  set  aside  a  void  Judgment 
nnder  B.  ft  O.  Comp.  |  108,  which  by  section 
896  ia  made  applicable  to  suits  fn  equity,  is 
bound  to  pursue  to  a  final  deteimination  that 
remedy,  which  is  complete  and  ample,  and  Is  a 
bar  to  suit  in  equity  for  the  same  relief  on  fb» 
same  ground. 

iEH.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {|  760,  770;  Dec.  Dig.  |  4077] 

7.  MOBTOAaEB  (S  496*)— FOBECLOSUBB  DbOBBB 

— Sbxtino  Aside— Bight  to  BEtzxr. 

In  an  action  by  a  mortgagor  to  set  aside 
part  of  a  foreclosure  decree,  where  defendant, 
tbe  foreclosure  plaintiff,  admitted  that  it  was 
agreed  that  the  confirmation  of  the  sale  might 
be  taken,  and  the  motion  to  open  and  correct  the 
judgment  be  left  open,  waiver  b.T  plaintiff  of  his 
preyious  objections  to  the  confirmation  of  the 
sale  extended  only  to  Uie  regularity  of  tbe  pro- 
ceedings affecting  the  sal^  and  aid  not  con- 
stitute a  ratification  of  the  validity  or  regularity 
of  the  decree. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1461,  1462;  Dec.  Dig.  I  46£*f 
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&  Costs  (I  208*)— Taxahow— DisBUssEiaEHTB 
—Cost  Bill— Sbbvice. 

Since  under  the  ezpiess  jnovliioiv  of  Seas. 
Laws  1003»  p.  200,  where  a  coat  bill  is  not  filed 
within  five  oayi  after  rendition  of  Judgment,  no 
diebursementi  can  be  allowed  anleu  a  statement 
thereof  Is  Mrred  on  the  adverse  party,  where 
there  was  no  proof  of  soch  serrice,  the  Jadg- 
ment  to  tb«  extent  ot  taA  dlabanemaits  waa 
void :  the  statute  being  a  limitation  on  the  pow- 
er or  the  court  to  allow  dlsbarseme^itB. 

[Bd.  Note.— For  other  cases,  see  Costly  Cent. 
Dig.  I  770;  Dec  Dig.  I  203  *] 

Appeal  from  Circuit  Court,  Washington 
County ;  Thomas  A.  McBrlde,  Judge. 

AcUon  for  an  injunction  by  George  W. 
Miller  against  J.  W.  Shute  and  another. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

This  snit  was  brought  to  enjoin  ttae  sale  of 
certain  personal  property  of  the  plaintiff 
seized  by  the  sh^ff  of  Washington  connty 
on  an  execatlou  issued  out  of  the  circuit  court 
of  that  county  npon  a  decree  rendwed  against 
plaintiff  on  December  10,  1908;  to  set  aside 
and  cancel  that  part  of  the  decree  coverlx^ 
disbursements,  amounting  to  9S4.80;  and  to 
enjoin  defendants  ttom  asserting  any  rights 
against  plaintiff  under  the  remainder  of  said 
Jn^ment  and  decree.  The  substance  of  the 
facta  stated  In  the  cwnplalnt  la  Oiat  prior  to 
December  16,  1809,  Thos.  H.  Tongue,  now  de- 
ceased, who  Is  represented  herein  by  B.  B. 
Tongue  as  the  administrator  of  his  estate^ 
and  3.  W.  Shute,  Instituted  suit  against 
George  W.  MlUw  to  fOTedoae  as  a  mortgage 
a  contract  for  tiie  sale  and  purchase  ot  a 
certain  lot  or  tract  of  land,  In  which  suit  a 
personal  judgment  was  demanded  ^Inst 
HlUer  £or  the  amount  due  on  the  contract; 
that  on  Deennber  16,  1890,  the  cause  was 
tried,  testimony  taken,  and,  after  argument 
submitted  to  the  court,  and  taken  under  ad- 
visement; that  about  four  years  tbweafter, 
on  December  10, 1908,  the  court  filed  Its  find- 
ings of  t&et  and  ooncluBlons  of  law,  and  up- 
on the  same  day  rendered,  and  there  was  en< 
tered  of  record,  a  decree  foreclosing  the  mor^ 
gage  and  giving  pwsonal  Judgment  against 
Miller  for  $600,  with  Interest  at  8  per  cent, 
from  April  1, 1896,  all  of  which.  It  Is  alleged, 
was  done  without  notice  to  Miller  or  his  attor> 
ney,  and  without  any  knowledge  thereof  on 
the  part  of  dther  of  them ;  that  shortly  after 
the  trial  of  the  case  the  pleadings,  evidence, 
and  documents  were  lost  without  any  fault 
of  plaintiff,  and  have  not  since  been  found; 
that  on  December  18,  19(K3,  and  more  than 
five  days  from  the  mtry  of  the  decree,  a  cost 
bill  for  the  amount  of  $44.80  was  filed  by  the 
plaintiff,  which  amount  was  entered  by  the 
derk  as  a  part  of  the  decree,  but  no  copy  there- 
of had  been  served  on  Miller  or  bis  attorney, 
and  that  th^  had  no  notice  thereof ;  that  of 
that  sum  $10  was  for  "costs"  proper,  and  the 
rwnalnder  represented  disbursements;  that  by 
reason  of  the  delay  In  filing  the  cost  bill  and 


the  fitUure  to  serve  it  that  part  of  the  decree 
for  the  recovery  of  $44.80,  r^resentlng  the 
amonnt  claimed  In  the  cost  bill,  excqjUng  the 
sum  of  $10  is  void ;  that  In  December,  1908, 
an  execution  was  Issued,  and  the  proftxtj, 
the  subject'matter  of  the  suit,  was  sold  thare- 
under  and  purdiased  Shnte  tat  the  sum 
of  $600^  wUdi  amount,  less  $17.60,  costs  of 
sale,  was  credited  on  the  decree ;  that  there- 
after, on  March  2],  1004.  MUler  filed  objec- 
tions to  the  confirmation  of  the  sale,  and  at 
the  aame  time  filed  a  motion,  supported  by 
bis  own  affidavit  and  that  of  his  attorney*  to 
vacate,  open  up,  asd  modify  Ihe  decree,  on  the 
ground  that  on  account  of  the  loss  of  tiie 
pleadings,  evidence^  and  exhibits  a  mistake 
had  been  made  against  the  dtf^dants  Uiere- 
In,  in  the  amount  found  due  by  tike  decree, 
and  that  he  was  entitled  to  a  credit  of  $294 
paid  by  him  up<m  the  contract,  but  wblA  was 
not  allowed,  althou^  dalmed  by  him  In  hts 
answw,  and  established  at  the  trial;  that 
all  efforts  of  the  respective  attorneys  In  ttie 
case  to  find  the  loat  records  had  proven  fu- 
tile ;  that  there  appeared  to  be  no  record  of 
the  court,  or  in  the  offlees  of  the  attorneys, 
whereby  any  authentic  data  of  what  the 
pleadings  contained  could  be  secured,  and 
that  the  decree  as  rendered  was  baaed  npon 
statemmts  of  plalnUflb  and  their  counsd, 
and  upon  the  reodlection  of  tiie  court,  and 
was  not  supported  by  Ihe  pleadings  or  evl- 
dencob  and  la  therefore  illegal  and  -unjust; 
that  none  of  the  facta  set  forth  in  the  affi- 
davits so  filed  In  support  of  the  motion  wve 
controverted  by  plalnttfb  in  Uiat  suit;  that 
at  the  hearing  thereon  an  ^nreement  was 
made  to  the  effect  that  Miller  waived  his  ob- 
jections to  the  conflrmati<m  of  the  sale,  and 
Tongue  and  Shute  waived  and  remitted  all 
dalms  against  the  former  for  tiie  balance  ot 
the  judgment,  ai^  In  consideration  thoreoC, 
Miller  did  not  further  Insist  on  his  objections, 
and  the  sale  waa  omflrmed ;  that;  rdylng  up- 
on said  agreement;  Millo's  attorn^  took  no 
further  action  In  tiie  case,  suHmring  that  the 
decree  was  satisfied  and  canceled ;  that  8ep- 
temW  6, 1906,  plaintiffs  therdn,  in  -riolation 
of  the  agreemmt,  and  to  enforce  payment  ot 
the  said  balance,  caused  a  further  encntion 
to  be  issued  upon  the  decree,  wbldi  had  not. 
In  fkct,  been  satisfied  of  record,  and  caused 
the  same  to  be  levied  upcm  a  quantity  of  hops 
belonging  to  Miller;  that  such  decree  Is  II- 
legsd  and  void,  because  given  after  and  dur- 
ing the  loss  of  the  pleadings,  and  la  Illegal 
and  void  as  to  the  costs,  and  that  enforconent 
thereof  would  be  wroWttl  and  In  violation 
of  the  agreemoit  The  answer  admits  the  1M8 
of  the  pleadings,  papers,  and  exhibits  In  the 
case  prior  to  the  making  of  the  findings  and 
raidlUon  of  tiie  decree ;  that  they  cannot  be 
found ;  tiiat  the  case  was  under  advisonent 
by  the  court  for  about  four  years  before  the 
rendition  of  the  findings  and  decree;  and 
tiiat  defendants  therein  filed  objections  to  the 
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confirmation  of  the  rale,  and  a  motion  to  va- 
cate the  decree,  supported  by  affidavits  aa 
alleged  In  the  complaint ;  bat  denies  all  oth- 
er material  aT^ments  of  the  complaint,  ex- 
cepting the  lasnance  of  the  alias  ezecatlon, 
and  the  selsnre  thereunder  of  UtUer's  proper- 
ty. Bnt  It  la  afllrmatlrely  alleged  that  after 
the  seizure  of  the  hops  Miller  gave  to  the 
sheriff  an  undertaking  In  dne  form  of  law, 
and  secnred  from  him  a  aarrender  of  the 
hops.  A  dlamlsnl  of  the  aalt  and  a  recovery 
ct  defendants'  onts  and  dlsbursemuts  are 
demanded. 

The  reply  pnt  at  Issue  the  new  matter  of 
the  answer,  except  the  release  of  the  hops. 
Upon  a  trial  the  court  found  for  the  defend- 
ants, and  dismissed  the  suit,  hut  also  enter- 
ed a  personal  Judgment  for  $436.D0  In  favor 
of  each  of  the  defendants  against  one  J.  W. 
Tork,  designated  therein  as  *f3M  surety  in 
said  nndertaklnf."  The  plaintiff  has  ap- 
pealed. 

Loring  K.  Adams  (B.  B.  Huston  and  John 
M.  Wall,  on  the  brief),  for  appellant  B.  B. 
av>ngue  and  Oeo.  B.  V^ey  (Thos.  B.  T^mgue 
and  Bagl^  ft  Har^  on  the  brief),  for  respond- 
ents. 

SLATER,  J.  (aftw  stattng  the  facts  as 
above).  From  an  Inspection  of  the  pleadings 
and  the  decree  it  Is  apparent  that  the  pur- 
pose of  the  suit,  so  far  as  it  seeks  to  otjoln 
the  sale  of  the  plaintiff's  property  seized  un- 
der the  alias  execution,  was  rendered  wholly 
useless  through  the  surrender  of  the  property 
by  the  sheriff  to  the  plaintiff,  which  was  evi- 
dently done  un^er  the  authority  conferred  by 
section  236,  B.  ft  a  Comp.,  and  by  the  lat- 
ter's  failure  to  redeliver  it  upon  the  day  of 
sale.  Just  when  this  took  place,  with  relation 
to  the  filing  of  the  complaint,  the  record  does 
not  dispose,  but  that  it  did  take  place  Is  ad- 
mitted, and  it  Is  apparent  that  Miller  failed 
to  redeliver  the  property  to  the  sheriff  at  the 
time  and  place  of  sale,  for  plaintiffs  In  the 
writ  have  attempted  In  this  suit  to  secure  a 
personal  Judgment  against  J.  W.  York,  the 
surety  In  the  undertaking  for  the  balance  due 
upon  the  decree,  but  we  do  not  know  of  any 
law  to  support  such  proceedings  under  the 
facts  of  this  case.  We  are  referred  by  de- 
fendants' brief  to  section  809,  B.  &  G.  Oomp., 
amended  by  chapter  193,  Sese.  Laws  1907,  p. 
866,  as  authorizing  the  entry  of  Judgment 
against  Tork  as  surety  In  such  undertaking, 
but  that  section  la  a  part  of  tbe  civil  pro- 
cedure under  attachment  proceedings,  and 
has  no  application  to  the  law  of  executions 
upon  Judgments  or  decrees.  When  tbe  sher- 
iff surrendered  tbe  property  to  the  plaintiff, 
and  the  latter  failed  to  redeliver  tbe  same, 
according  to  the  terms  of  the  undertaking, 
the  sheriff's  authority,  under  the  execution, 
was  gone.  It  then  became  functus  officio,  and 
the  plaintiffs  In  the  writ  yrete  remitted  to 
their  action  on  the  undertaking,  authorized 
by  section  2S6.    It  is  not  averred  that  the 


sheriff  was  attempting  to  make  any  further 
levy  under  the  vvrit,  or  was  attempting  to 
sell  the  property,  wblch  had  been  surrender- 
ed. It  would  thinrefore  be  idle  cer^ony  to 
prohibit  the  doing  of  something  not  threaten- 
ed or  attempted  to  be  done.  For  the  same 
reason,  the  Judgment  against  York  was  un- 
authorized by  law,  and  is  void,  but  he  is  not 
a  party  to  this  suit  He  Is  not  complaining 
and,  until  be  does,  this  court  will  take  no  no- 
tice thereof.  It  Is  quite  clear  also  that  when 
in  the  original  suit  the  records  having  been 
lost  and  not  restored,  the  trial  court,  aided 
by  the  recoUectlcm  of  plaintiff's  counsel,  re* 
lied  upon  Its  memory  as  to  the  issues  raised 
by  the  pleadings,  made  findings  and  entered 
a  decree.  Its  act  was  at  least  Irregular,  and 
its  decree  voidable,  If  not  void;  and  upon 
proi>er  and  seasonable  application  by  oppos- 
ing counsel  to  the  court  rendering  the  some 
such  decree  should  be  set  aside.  When  the 
original  pleadings  filed  in  a  case  have  been 
lost  or  destroyed.  It  is  necessary  that  copies 
of  such  plflsdlugB  should  be  snbstltuted  (31 
Gyc.  69Q),  and  under  such  circumstances.  In 
an  eoolty  snit^  the  court  cannot  r^nlarly 
proceed  to  trial  or  to  the  entry  of  a  Judgment 
or  decree  without  first  restorhog  tbe  original 
record,  or  supplying  the  Molsslon  by  substitu- 
tion of  substantial  ovies.  If  this  Is  not  done, 
no  decree  can  be  rendered  in  favor  ot  plain- 
Ufl,  bnt  fhe  suit  must  be  dismissed.  Glover 
r.  Bainqr*  2  Ala.  727;  Oroch  T.  Stenger,  65 
m.  481 ;  Grimison  t.  Bnssdl,  11  Neb.  469,  9 
N.  W.  647.  Treating  this  as  a  mere  irregxilar- 
Ity,  rradering  tbe  decree  voidable  no  legal 
foundation  is  furnished  tot  relief  by  an  Inde- 
peudmt  soit  to  set  it  asid^  or  enjoin  Its  en- 
forcemmt ;  for  "it  is  well  settled  that,  where 
a  court  in  which  a  Judgmmt.  or  decree  is  rea- 
deied  has  Jurisdiction  of  tb»  subject-mattw 
and  of  the  parties,  equity  has  no  Jurisdiction 
to  enjoin  such  Judgment  or  decree  for  errors 
or  Irregularities  In  the  proceedings  leading 
thereto  or  In  the  Judgment  or  decree  itself, 
and  It  is  altogether  Immaterial  that  the  Judg- 
ment or  the  decree  was  unjust  or  that  the 
error  was  such  as  to  warrant  a  new  trial." 
16  Bncy.  Law  (2d  Ed.)  889;  Nlcklln  T.  Hobln. 
18  Or.  406, 10  Pac.  836;  George  v.  Nowlan,  88 
Or.  537,  64  Pac.  1.  But,  considering  the  de- 
cree as  void,  for  the  reasons  alleged  as  con- 
tended by  plaintiff,  the  court  rendering  it 
has  the  power  to  vacate  it  <Conant's  Estate, 
43  Or.  630,  73  Pac.  1018),  and  the  plalnUff 
herein,  having  Invoked  the  power  of  that 
court  by  motion,  under  section  103,  B.  &  G. 
Oomp.,  wblch  by  section  396  Is  made  applica- 
ble to  suits  in  equity,  he  is  bound  to  pursue 
that  remedy  to  a  final  determination,  which 
is  complete  and  ample,  and  Is  a  bar  to  a  suit 
In  equity  for  the  same  relief  on  the  same 
ground.  Thompson  v.  Oonnell.  81  Or.  231, 
48  Pac.  467,  65  Am.  St  Rep.  81S;  Reagan  v. 
Fitzgerald,  75  Cal.  280, 17  Pac.  198.  It  is  ad- 
mitted by  the  defendants  that  such  motion 
was  filed  bf  tbe  plaintiff,  and  that  it  has 
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new  been  passed  upon  by  the  coort,  but  Is 
still  pending. 

We  come  now  to  Uie  consiaeiatton  of  the 
breach  of  tiie  allseed  agreement,  i^n  wiMh 
It  Is  also  attenpted  to  base  Jurisdiction  of 
tfae  court;  to  enjoin  the  enforcement  oit  the 
decree  In  tiie  fwmer  salt  3%e  eridoioe  re- 
lied upon  bf  the  plaintiff,  i^en  considered  In 
connection  with  the  defendants'  positive  con* 
tradlctlona,  Is  too  Indefinite  and  unsatlsflic- 
tory  to  establish  tlie  fact  that  the  minds  of 
the  parties  met  In  an  agreement,  that  the  res- 
idue ot  the  posonal  Judgmaat  was  to  be  re> 
mltted  and  cancded  by  the  defendants  In  con- 
sideration of  plaintiff's  withdrawal  of  his  ob- 
jections to  the  conflrmation  of  the  sale  It 
Is  admitted  by  E.  B.- Tongue,  howerer,  when 
testifying  in  bis  own  behalf,  that  "It  was 
agreed  thwe  that  we  oould  take  the  confirma- 
tion <Mr  the  sale,  and  the  motion  to  open  up 
the  Judgment  and  correct  it  was  to  be  left 
open,  ♦  •  •  and  the  matter  lias  been 
standing  here  in  that  way  ever  since."  The 
confirmation  of  the  sale  was  taken  at  that 
time,  but,  In  view  of  the  foregoing  admission 
by  the  defendants,  the  waiver  by  plaintiff  of 
his  objections  previously  made  thereto  must 
be  confined  to  the  regularity  €t  the  proceed- 
ings affecttog  the  sale,  and  cannot  be  consid- 
ered as  a  ratification  <^  the  ralidity  or  regu- 
larity of  the  decree,  as  argued  by  the  de- 
f^dants. 

This  brings  us  to  the  question  at  the  relief, 
asked  in  the  complaint,  against  the  enforce- 
ment of  that  part  of  the  Judgment  for  costs, 
which  covers  disbursements ;  that  is,  the  item 
of  $44.80,  In  excess  of  the  sum  of  $10.  It  Is 
urged  by  plaintiff  that  it  is  void,  because  the 
cost  bill  was  not  filed  within  five  days  after 
toe  entry  of  the  decree,  and  was  not  served. 
The  statute,  relative  to  allowance  of  costs 
and  disbursements,  is  prohibitive  in  cbarac- 
tec,  and  expressly  declares  that  no  disburse- 
ments .shall  be  allowed  to  any  party  unless 
he  shall  serve  on  each  adverse  party  or  par- 
ties as  are  entitled  to  notice  by  law  or  rules 
ot  the  court,  and  files  with  the  clerk  of  such 
court  within  five  days  after  the  rendition  of 
the  Judgment  or  decree  a  statement  with 
proof  ot  service  thereof,  if  notice  to  the  ad- 
verse party  is  required,  indorsed  toereon  or 
attached,  showing  with  reasonable  certainty 
the  items  of  all  disbursemenbi,  ete.  Such 
statement  of  disbursements^  however,  may  be 
filed  with  the  clerk  at  any  time  after  said 
five  days,  but  not  later  than  the  first  day  of 
the  n^  regular  tom  of  the  court,  occurring 
after  tlie  expiration  of  said  five  days ;  but  in 
audi  case  such  stotranent  must  be  served  on 
the  adverse  party  or  parties.  Sees,  taws 
1903,  p.  208.  This  statute  Is  a  limitation  up- 
on the  power  of  the  court  to  allow  disburse- 
ments, and,  unless  the  record  shows  upon  Its 
face  that  tlie  requlremoits  of  the  stotatehave 
been  met  when  the  Judgmoit  for  disburse- 


ments was  entered,  it  must  be  hdd  to  be 
void,  for  it  not  ndy  lada  Jurisdictional  au- 
thoritr  to  nnport  It,  but  stands  in  the  face 
of  a  statntoiy  pnAlbition  against  its  matey. 
The  decree  In  question  was  entered  Deeooober 
10,  1908,  and  a  cost  bm  was  filed  on  the  I8th 
of  that  monUi,  but  wlflioot  any  proof -of  serv- 
ice lnd(Hrsed  titeretm,  ot  attached.  Not  hav- 
ing been  filed  within  five  days  to  meet  the 
requirements  of  the  statute,  it  must  have 
bem  served  upon  tlie  defendant  In  the  suit  or 
his  attorney,  and  proof  thereof  should  ap- 
pear Indorsed  thereon  or  attached.  In  tills 
particular  It  fails,  and  to  that  extent  the 
Judgment  Is  void.  Plaintiff^  Iiowever,  does 
not  allege  that  any  part  of  tbB  amoont  diarg- 
ed  as  dlsbutsemoitB  was  not,  in  fact,  incur- 
red by  plaintlflS  therein,  or  legally  taxable 
as  m<Sbt  or  any  drcnmstonce  tending  to  show 
that  it  would  be  IneqidtSble  to  entoroe  tliat 
part  ot  the  Jndgmoit,  as  waa  d<me  tn  Gal- 
bralth  T.  Jtamard,  21  Or.  67,  28  Fac.  IIK^ 
and  in  Bader  v.  Barr.  87  Or.  468,  61  Pac. 

1127,  nor  has  he  InvcAed  the  Interposi- 
tion of  equity  to  prevent  a  doud  being  cast 
by  the  record  upon  tba  title  to  any  real  prop- 
erty owned  by  him,  but  solely  to  be  rdiered 
of  the  Judgmoit.  Under  such  c^cnmstances, 
it  is  doubtful  whether  equity  will  grant  the 
relief  prayed  tor,  although  toe  Judgmmt  Is 
void.  George  v.  Nowlan,  88  Or.  037,  64  Pac. 
1.  The  right  to  costo  and  disbunemento  Is 
but  an  incident  to  a  final  Judgmoit,  and,  as 
the  finality  of  the  decree  has  been  assailed  by 
the  plaintiff's  motion  to  vacate  and  set  It 
aside,  we  deem  it  proper  to  remit  plaintiff  to 
his  remedies  in  the  trial  court 
The  decree  is  afllrmed. 

McBRIDB,  J.,  having  presided  at  the  trial 
of  the  cause  in  the  court  bdow,  did  not  par- 
ticipate In  Alls  decision. 


a  R.  MOORBHOUSE]  &  CO.  v.  WBISTBR 
OO.t  • 

(Supreme  Court  of  Oregon.  Mardi  8,  1910.) 
TauL  (I  296*)— lNerBucTioivS'<!QB>  of  Bb- 

BOKKOCS  INSTBUOTXONB. 

Whers,  in  an  action  for  goods  sold,  the 
court  In  Iti  charge  Inadvertently  assumed  fhelr 
value  to  be  $517,  their  alleged  price,  which  was 
denied,  and  charged  that.  If  the  goods  were  sold 
as  claimed,  it  would  be  the  jnry'a  duty  to  return 
a  verdict  for  $517  as  alleged,  the  RBsamptloQ 
waa  reversible  error  not  cored  by  stating  that 
the  Jury  were  the  exclusive  jadges  of  tbe  tacts. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
705-718,  715.  71S,  718;  Dec  Dig.  f 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Thomas  O'Day,  Judge. 

Action  by  B.  H.  Hoorebouse  &  Co.  against 
toe  Wdster  Company.  From  a  Judgment  tor 
[dalntlff,  defendant  appeals.  Beversed. 

See,  also,  95  Paa 
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This  action  wu  InaUtnted  to  recorw  9S11.- 
50  for  goods  alleged  to  hare  been  sold  to  de- 
fendant The  alleged  price  of  the  property 
sold  was  fixed  by  plaintiff  at  9SVT.  The  com- 
plaint then  alleged  an  acconnt  stated  between 
defendant  and  plaintiff  whereby  It  waa  agreed 
that  a  balance  of  fl05.60  was  due  to  defend- 
ant from  plaintiff,  and  that  the  amount  pins 
the  sum  of  |100  which  had  been  paid  to  plain- 
tiff by  defendant,  bnt  deducted  from  the 
$517,  gave  9311.50  as  the  amount  plaintiff 
asked  Jn^ment  for.  Defendant  denied  the 
sale  of  the  goods  to  It,  admits  their  receipt, 
and  claims  that  they  were  not  worth  to  ex- 
ceed $400  and  were  taken  for  lamination 
and  not  a  complete  sale,  and  sets  out  a  con- 
tract by  which  the  plaintiff  had  been  ei^ged 
In  sdllng  goods  of  defendant's  manofactnre 
und^  an  arrangemuit  to  pay  plaintiff  76  per 
cent  of  the  fixed  selling  price,  25  per  cent  to 
be  retained  as  commission,  and  attached  to 
the  answer  a  list  of  the  goods  delivered  nnder 
tbe  contract  on  July  25,  1903,  the  day  of  the 
contract,  and  subseqnently  thereto,  and  also 
a  list  of  the  goods  which  were  returned  de- 
fmdant  on  December  1«  1900,  showing  that 
at  the  time  there  was  a  balance  of  $847.62 
due  the  defendant  from  plaintiff  at  the  time 
plaintiff  claimed  this  allied  statement  of 
account  and  settlement  was  mad&  Defend- 
ant'denied  the  statement  of  account  The 
case  was  tried  to  a  Jury  and  a  vffldlct  ren- 
dered for  plaintiff  Defendant  dalms  that 
the  court  was  is  error  in  sereral  particulars 
whi(A  tended  to  its  prejudice. 

Hayward  H.  Rlddell,  for  appelant  A. 
King  Wilson  (Wilson  ft  Neal,  on  the  brief), 
for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  Upon  the  trial  of  this  cause,  the 
court  gave  the  following  instruction:  "Ton 
are  the  exclusive  judges  of  the  facts  in  this 
case.  I  will  instruct  you  that  If  you  find 
from  the  testimony  in  this  case  that  these 
goods  were  delivered  by  the  defendant  to 
the  plalntUt,  remained  in  his  store  during  the 
time  alleged  here,  that  when  the  defendant 
undertook  to  take  them  away  from  the  plain- 
tiff, the  plaintiff  requested  to  have  a  settle- 
ment, and  that  the  settlement  was  made  as 
claimed  here  by  the  plaintiff,  and  If  you  are 
satisfied  of  this  by  the  testimony  and  the  cir- 
cumstances of  this  case  by  a  preponderance 
of  the  testimony — I  mean  by  preponderance, 
the  weight  of  testimony— I  instruct  you  that 
that  would  bo  a  termination  of  that  contract 
for  the  delivery  of  tbose  goods  and  the  de- 
fendant would  not  be  entitled  to  recover  on 
any  of  these  causes  of  action  set  up  here, 
neither  for  these  goods,  and  you  will  pay  no 
attmtion  to  the  proposition  whatever.  That 
is  what  Is  termed  In  the  law  .an  'account 
stated,*  and  the  whole  mass  of  testimony  with 
ref  mnce  to  those  goods  and  the  daJm  grow- 


ing out  of  that  would  be  at  an  end.  The  bur- 
den of  proof  in  this  case  Is  upon  the  plaintiff 
to  establish  by  a  fair  preponderance  of  the 
testimony  that  these  goods  that  he  claims  in 
his  complaint  $517,  were  sold  and  delivered, 
and  in  considering  that  matter  you  will  con- 
sider, not  only  the  evidence  of  the  witnesses 
here,  but  the  circumstances  surrounding 
them,  and  the  circumstances  of  the  manner 
of  the  ddivery  of  the  goods,  and  the  probabil- 
ity of  it  and  arrive  at  the  factk  the  same  as 
you  would  at  any  other  fact  In  the  case ;  but 
the  burden  Is  upon  the  plaintiff  to  establish 
the  fact  by  a  fair  preponderance  of  the  evl- 
dence.  and,  of  course.  If  yon  find  the  goods 
were  so  sold  as  claimed  by  the  plaintiff,  It 
would  be  your  duty  to  return  a  verdict,  or 
find  that  the  amount  due  therefor  from  the 
defendant  to  the  plaintiff  was  $517  as  al- 
leged." 

It  Is  contended  that  this  was  erroneous, 
in  that  It  assured  the  value  of  the  goods  to  be 
the  sum  of  $517,  whereas  such  value  was  de- 
nied, making  It  therefore,  a  clear  question  of 
fact  for  the  Jury.  The  remark  was  no  doubt 
an  inadvertence,  and  is  the  onl^  substantial 
defect  In  an  otherwise  Impartial  Instruction. 
Counsel  for  plaintiff  contends  that  the  state- 
m«it  by  the  court  to  the  Jury  that  tbey  are 
the  exclusive  jiMges  of  the  fiicts  In  this  case 
cured  this  error,  but,  much  as  we  would  like 
to  adopt  that  view  and  end  this  vexations 
case  without  further  litigation,  we  find  our- 
a^ves  unable  to  accede  to  It  When  the  court 
said.  "Of  course,  it  you  find  the  goods  were 
so  sold  as  claimed  by  the  plaintiff,  it  would 
be  your  duty  to  return  a  verdict  or  find  that 
the  amount  dne  therefor  from  the  defoidant 
to  the  plaintiff  was  $517  as  aUeged."  tta^ 
would  naturally  suppose  by  reason  of  the 
state  of  the  plea^ngs  or  some  drcnmstances 
of  that  sort  that  the  value  of  Ihe  goods  was 
so  fixed  as  to  be  beyond  legal  questlcm. 
There  wete  counterclaims  and  offsets  plead- 
ed, and  we  are  unable  to  say  to  what  extent 
this  instruction  may  have  Influenced  the 
jury  beyimd  the  presumptlcm  that  OieT  fal- 
lowed It  as  the  law  required  them  to.  The 
i^ct  that  the  instruction  given  was  not  re> 
quested  by  plaintiff's  conns^  cannot  in  any 
way  affect  the  possible  result  it  may  bare 
had  upon  the  minds  of  the  Jury. 

For  the  reasons  above  stated,  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


MANSFIELD  et  al.  v.  HILL  et  al. 
(Supreme  Court  of  Oregon.    Mardi  1,  1910.) 

L  HOHESTBAD  (|  134*)— PERSORS  ENTITLED— 
RiOBTB  or  SUBVIVINO  WiFB  AND  CBrLOBEM. 
The  homestead  exemption  statute  (B.  ft  G> 
Comp.  ii  221-226)  does  not  create  a  homestead 
in  which  the  wife  or  children  have  any  right  or 
title  other  than  the  right  of  owner  thereof,  or 
the  wife,  husband,  agent  or  attorney  of  sach 
owner,  to  claim  It  exempt  from  attadimeot 
levy,  or  sale  on  execution,  ana  the  right  of  audi 
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exemptlcm  continues  after  the  death  of  the 
owner. 

[Bd.  Note.— For  other  casei,  eee  Homeatead, 
Cent  Dl«.  I  345;  Dee  Dlff.^  184.  •] 
2.  HoMBSTXAD       150.  191*)— SBLXonoir. 

The  homestead  exemption  itatuCe  (B,  ft  C. 
Comp.  If  221-226)  doea  not  permit  the  home- 
stead to  be  selected,  set  off,  or  registered,  so  as 
to  make  it  exempt  ipso  facto,  or  create  an  estate 
therein  in  favor  of  the  apouae  or  dilldren  of  the 
owner,  but  the  exemption  must  he  claimed  by 
notice  to  the  levying  officer  as  In  case  of  per- 
sonal property. 

[Ed.  Note.— For  other  easet,  ne  Homestead, 
Dec  Dig.  Si  150,  181.*] 

&  Homestead  (|  142*)  —  Sututoit  Gon* 
BTEnonoH— Rights  of  HEisa. 

B.  ft  0.  Comp.  S  226,  provides  ttiat  the 
homestead  "shall  be  exempt  from  sale  on  any 
judicial  process  after  the  death  itf  the  person  en- 
titled thereto  for  the  collectloa  of  any  debts  for 
which  the  same  could  not  have  been  sold  during 
his  lifetime,  but  such  homestead  shall  descend  aa 
if  death  did  not  exist."  Held  that  the  word 
"death"  in  the  last  clause  was  undoubtedly 
used  inadvertently,  instead  of  "exemption,"  and 
the  effect  of  the  law  without  that  clause  is  that 
it  will  descend  to  the  heira  if  not  devised  or 
conveyed. 

[Bd.  Note.— For  other  cases^  see  Homestead, 
Dec  Dig.  I  142.*] 

4*  H01fBBTEA,D  (I  1*)— BUVNT  OF  RiOHT. 

A  homestead  being  purely  statntorr,  there 
is  no  greater  right  or  estate  therein  than  the 

statute  creates. 

[Ed.  Note.— For  other  casetf,  see  Homestead, 
Cent  Dig.  S  1;  Dec  Dig.  I  1.*] 
6.  Homestead  (S  1*>— Natou  or  Estate. 

The  word  "homestead"  as  used  in  the  title 
of  Laws  1803,  p.  93.  "To  exempt  homesteads 
from  attachment  and  judicial  aafe,"  is  not  the 
designation  of  a  particular  estate,  but  it  sig- 
nifies the  place  where  the  family  dwells,  and  the 
whole  purpose  of  the  act  Is  to  create  an  ex- 
emption from  execution  sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  I  1;  Dec.  Dig.  Sl.» 

For  other  definitions,  see  Worda  and  Phranes, 
vol.  4.  pp.  3327-3336;  vol.  8,  pp.  7670-708a] 

6.  Dkbdb  (i  68*)— Yaudiit— Heiital  Oafao- 

ITT. 

A  dee4  is  not  void  on  the  ground  of  mental 
Incapadty,  where  the  grantor,  though  in  poor 
health,  had  sufficient  mental  vigor  to  under^ 
Btand  the  nature  and  effect  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  tS  14&-15S  :  Dec.  Dig.  S  68.*] 

7.  MOBTOAOES  (S  88*)— Absoluts  Deed  as 
Mostoaoe— Evidence. 

Bvidence  that  the  grantor  was  indebted  to 
the  grantee,  and  atatecT  when  be  delivered  the 
deed:  "I  want  to  give  you  this;  I  want  yon 
to  take  this  for  what  I  owe  you.  •  •  ♦  I 
can  never  pay  you  all  you  advanced.  If  you 
will  take  this,  if  I  ever  get  able  to,  I  will  pay 
you  the  rest" — ahoira  that  the  deed  waa  intend- 
ed as  absolute,  and  not  as  security. 

[Ed.  Note.— For  other  caftea,  see  Mortgages, 
Cent.  Dig.  »  108-111 ;  Dec  Dig.  f  Sa*] 

8.  Wn-us  (J  424*)— CowcLuaiVEHEss  or  Peo- 

BATE—COLLATERAL  ATTACK. 

The  county  court  having  jurisdiction  of  the 
probating  of  wills  (Const,  art.  7,  {  12 ;  B.  ft  C. 
Comp.  I  911),  a  decree  of  that  court  probating  a 
will  in  common  form  Is  conclusive,  unless  ap- 
pealed from  or  Impeached  by  a  direct  proceed- 
ing, and  is  not  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  014:  Dec.  Dig.  |  424;*  Judgment,  Cent. 
Dig.  I  lOflS.] 


D^ 


9.  DivoBOE  Q  266*)— ALDtoirr— liEEir  or  De- 

CBXE. 

The  provision  of  a  decree  of  divorce  for  fu- 
ture monthly  payments  by  defendant  for  sup- 

Sort  of  wife  and  children  until  the  further  or- 
er  of  Oie  court,  being  for  an  Indefinite  time  and 
amount  not  ret  accrued,  Is  not  a  definite  liabil- 
ity or  a  Judgment  for  a  spedSc  sum  which  may 
become  a  lien  on  bis  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  H  720^  726 ;  Dec  Dig.  |  286.*] 

10.  DrvoBOE  (I  310*)— Decbee  foe  Ai-uoht— 
ErrBCT  or  Defendaitt'b  Death, 

The  provision  in  a  decree  of  divorce  for  fu- 
ture monthlv  payments  for  support  and  educa- 
tion of  dilldren,  as  authorised  by  B.  ft  C. 
GompL  I  MS,  creates  a  personal  Ilablll^  of  de- 
fendant, which  does  not  terminate  at  his  death, 
but  may  be  enforced  against  his  estate. 

Bd.  Note.— For  other  casea,  see  Divorce,  CenL 
1804;  Dec  Di«.  I  810.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; William  Galloway,  Judge. 

Action  Hattle  S,  Manafltid  and  oQiem 
against  J.  L.  HUl  and  otbras.  From  the 
decree  rendered,  plalntiffis  appeal.  Modified. 

On  October  24,  1904,  Claude  H.  Mansfidd 
obtained  a  patent  under  the  homestead  laws 
of  the  United  States,  for  the  N.  B.  ^4  of  sec> 
tlon  20,  township  9  S.,  range  7  B.,  situated  in 
Marion  county.  Or.  Prior  to  that  date,  and 
until  the  time  of  his  death,  he  made  his  home 
thereon.  PlalntifT  Hattle  B.  Mansfield,  and 
Claude  H.  Mansfield,  for  many  years  prior 
to  September  23, 1005,  were  husband  and  wife, 
but  upon  that  date  she  procured  a  divorce 
from  him.  There  were  two  children,  the  is-' 
sue  of  their  marriage,  Alfred  L.  and  Naomi 
C.  Meflafleld,  who  are  plaintiffs  herein,  and, 
being  minors,  appear  by  their  guardian.  On 
October  24,  1004,  Claude  H.  Mansfield  and 
Hejtle  B.  Mansfield  executed  to  Hewitt  ft 
Sox  a  mortgage  on  the  said  land,  to  secure 
the  payment  of  $340.89,  attorney's  fees  due 
tiiem  in  securing  said  pat«it  On  the  same 
date  Claude  H.  Mansfield  executed  and  de- 
livered to  defendant  J.  D.  Hill  a  warranty 
deed  for  an  undivided  one-tblrd  interest  in 
said  land,  which  was  dniy  recorded  in  Ma- 
rlon county,  Or.,  March  1,  1905.  By  the  de- 
cree in  said  divorce  suit  Hattle  E.  Mansfield 
was  given  the  custody  of  the  diildren  and  an 
undivided  one-third  of  said  land  In  fee,  also 
a  ]udgm«it  against  defendant  therein  for 
$50,  her  attorney's  fees,  and  $419.89  costs, 
and  it  was  further  decreed  that  defendant 
pay  to  plaintiff^  for  ^e  siqipwt  and  educa- 
tion of  said  children,  $19  each  month  from 
May  5.  1906,  tmtil  the  fnrtlier  order  of  the 
court  Bach  of  said  scms  was  decreed  to  be 
a  lien  upon  defendant  Claude  H.  Mansfield's 
Interest  in  said  land.  Thereafter,  on  April 
2^  1006,  Claude  H.  Mansfield  died,  but  prior 
to  his  death  be  had  executed  a  will  devlainf 
all  his  Interest  in  said  land  to  Addle  M. 
Thompson,  his  mother,  namtngr  J>  U  HlU  ex- 
ecutor thereof.  The  will  was  duly  probated 
in  the  county  court  of  Marlon  county.  Or., 
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on  Jnse  18,  1906,  and  thereafter,  on  Febru- 
ary 27,  1907,  Battle  E.  MasBfleld,  both  for 
herself  and  as  gnardlan  of  her  children, 
commenced  this  snlt  against  J.  U  Hill,  In- 
dlrldnaUy  and  as  executor.  Addle  M.  Thomp- 
son, and  Frank  F.  Reiner,  the  aBslgnee  of 
the  said  mortgage,  alleging  that  the  said 
Glande  H.  Mansfield  waa  non  compos  mentis 
at  the  time  of  his  execution  of  the  deed  to 
J.  L.  Hill,  and  also  at  the  time  he  made  the 
aboTe-mrationed  will,  and  that  the  land,  be- 
ing a  homestead,  was  not  subject  to  conr^ 
ance  or  deriae  him.  After  these  and  other 
auctions  plaintiffs  asked  that  the  land  be 
declared  to  be  the  homestead  of  Claude  H. 
Hanafleld  under  the  state  homestead  exemp- 
tion statute  (sections  221-220,  B.  'ft  C. 
Comp.) ;  that  the  deed  to  3.  L.  Hill  and  the 
will  both  be  adjudged  void;  that  a  partition 
of  said  land  be  made  according  to  the  rights 
of  the  parties  interested  therein.  Defend- 
ants, except  Reiner,  answered.  The  cense 
was  tried  by  the  circuit  court  upon  the  evi- 
dence, and  findings  and  decree  wpre  render- 
ed, adjudging  that  Reiner's  mortgage  is  a 
firat  Uen  npon  the  said  160  acres  of  land; 
that  J.  L.  Hill,  Hattle  E.  Mansfield,  and  Ad- 
die  M.  Thompson  are  each  the  owner  of  an 
undivided  third  of  said  land;  that  Hattle 
B.  Mansfield  has  a  first  lien  on  the  one-third 
devised  to  Addle  M.  Thompson  for  the  said 
$15  per  month  allowed  to  her  for  the  sup- 
port of  the  children  from  May  28,  1905,  un- 
tU  April  24,  1906,  the  date  of  the  death  of 
Caaude  H.  Mansfield,  and  a  second  lien,  on 
said  undivided'  one-third  Interest,  to  secure 
the  sum  of  $S0  attom^s  fees,  and  a  tblrd 
lien  against  said  Interest  to  secure  tiie  pay- 
ment of  the  $419.85  costs  in  said  suit.  But 
the  decree  made  no  order  for  partition  of 
said  real  estate.  Flalntm  appeaL 

Henry  8t  Rayner  and  Dan  R.  Murphy,  for 
appellants.  W.  B.  Bllyen  and  P.  H.  D'Arcy, 
for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  first  question  for  consideration 
Is  whether  the  said  160  acres  of  land  con- 
stitnte  the  homestead  of  Claude  H.  Mansfield 
under  the  homestead  ttsemptlon  statute  of 
this  state.  Sections  221-226  B.  ft  C.  Comp. 
Tbia  law  is  only  a  statute  of  exemption,  and 
contains  no  other  elemoits.  It  does  not  cre- 
ate a  homestead  In  which  the  wife  or  chil- 
dren have  any  right  or  title  otber  than  the 
right  of  owner  thereof,  or  the  wife,  husband, 
agent,  or  attorn^  of  such  owner,  to  claim 
it  exempt  from  attachment,  levy,  or  sale  on 
execution,  and  this  right  to  claim  such  ex- 
emption continues  after  the  death  of  the 
owner.  There  is  no  provision  against  a  con- 
veyance or  incumbrance  by  the  owner,  ex- 
cept that  it  shall  be  exempt  from  execution 
or  sale  upon  any  mortgage  In  which  the  hus- 
band and  wife  did  not  Join.  It  provides  that 
such  homestead  must  be  the  actual  abode 
of,  and  owned  by,  such  family  or  some  mem- 


ber thereof.  Notice  by  the  husband  or  wife 
that  he  or  she  claims  the  exemptlcoi  must  be 
given  to  the  officer  who  levies  upon  It  There 
Is  no  provision  by  which  It  may  be  selected, 
set  off,  or  registered  so  as  to  make  it  exempt 
tpao  facto  or  creating  an  estate  therein  In 
favor  of  the  spouse  or  children  of  the  owner, 
but  the  exemption  must  t>e  claimed  as  In  the 
case  of  i>e'rsonal  property.  Section  226,  B.  & 
0.  Comp.,  provides  that :  "The  homestead 
aforesaid  shall  be  exempt  from  sale  on  any 
Judicial  procesa  after  the  death  of  the  person 
entitled  thereto  for  the  collection  of  any 
debts  for  which  the  same  could  not  have  been 
sold  during  his  lifetime,  but  such  homestead 
shall  descend  as  If  death  did  not  exist."  The 
use  of  the  word  "death"  in  the  last  clause 
seems  to  render  It  meaningless.  It  un- 
doubtedly was  used  inadvertently  Instead  of 
"exemption,"  and  the  effect  of  the  law  with- 
out that  clause  is  that  it  will  descend  to 
the  hdlrs  If  not  devised  or  conveyed,  for  the 
reason  that  there  Is  no  inhibition  against  any 
disposition  of  the  homestead  that  the  owner 
may  see  fit  to  make.  Its  only  effect  is  to 
make  it  ^empt  from  ucecatlon  If  duly  claim- 
ed by  either  spouse,  against  every  iOiaracter 
of  ttzecntton  except  one  issued  upon  fore- 
closure of  a  mortgage  In  whicb  the  hnsband 
and  wif^  Joined.  Thereforv  it  is  snbject  to 
devise  or  coaveiyance  Iv  the  owner,  or  de- 
scmds  to  ttie  heirs  imder  the  statnta  Wa- 
ples'  on  Homestead  and  Etzemptlon,  cited  by 
plaintlflft'  counsel.  Is  not  in  pc^t  imon  our 
statnt&  The  statutes  upon  whldi  he  based 
bis  statement  of  the  law  are  very  dUEnoit 
from  tb»  Oregon  homestead  enmptlcm  law. 
The  XlllnolB  statute  (Starr  ft  a  Ann.  St.  p. 
91<^  I  1)  creates  a  htmestead  which  shall 
be  exempt  from  the  law  of  conv^ance,  de- 
scmt,  or  devise,  and  section  2  provides  that 
Bach  aemptlon  shall  continue  after  the  death 
of  the  owner  so  long  as  the  other  spouse  lives, 
and  until  the  child  becomes  21  years  of  age. 
In  Texas  the  homestead  Is  created  by  the 
Constitution  (article  16,  SI  61-62),  which  can- 
not be  conveyed,  nor  can  a  Hen  be  created 
thereon,  by  the  husband  without  the  consent 
of  the  wlfe^  and  on  the  death  of  the  owner 
It  shall  descend  to  the  heirs  at  law,  subject 
to  the  homestead  in  favor  of  the  otber  spouse. 
In  Iowa  the  homestead  Is  exempt,  not  only 
from  execution,  but  from  contract,  convey- 
ance, or  incumbrance.  It  must  be  selected 
and  recorded,  aud  descends  to  the  heirs  snb- 
ject to  the  homestead.  The  statutm  of  many 
other  states  ere  to  the  same  effect 

A  homestead  is  purely  statutory,  and  there- 
fore gives  no  greater  right  nor  estate  than 
the  statute  creates.  21  Cyc.  460;  Wright  v 
WhltUck.  18  Colo.  64.  31  Pac  490.  And  if 
the  statute  contains  no  prohibition  against 
a  conveyance  or  devise,  then  none  exists.  21 
I  Cyc.  527.  The  title  to  this  enactment  (Laws 
1893,  p.  93)  Is,  "To  exempt  homesteads  from 
attachment  and  Judicial  sale."  The  word 
^'homestead"  Is  not  the  designation  of  a  par- 
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deolar  «6Utik  bat  «<c«'*^  tte  plaoe  where 
the  fkmilj  dwtils,  and  the  whole  parpose  of 
tide  act  to  to  cteeto  an  aemptlon  ftom  exe- 
cuboa  sales.  Theref<m  the  facta  alleged 
bwe  dtodooft  no  xl^ts  In  favor  ot  plalntiDb, 
aristnt  oot  of  the  homestead  exemption  law. 

The  erldence,  offered  to  efaow  the  mental 
IncapadtT  ot  Glande  H.  Mansfield,  on  Octo- 
ber at,  1901,  to  execate  the  deed  to  J.  L.  HOI, 
lelatee  principally  to  his  use  of  opiates  and 
acetawllldeH,  and  bat  little  Is  disclosed  as  to 
Us  langnage  or  doneanor.  Indicating  insani^ 
or  maital  Incapacity,  and  nothing  whatever 
khowlng  Incapacity  at  time  of  the  execu- 
tion of  the  deed.  Many  of  his  acquaintances 
testlfled  that  at  about  the  time  of  the  aecu- 
Hon  of  the  deed,  and  before  and  after,  he  was 
of  sound  mind.  The  erUtence  tends  strongly 
to  establish  that,  although  he  was  in  poor 
health,  he  was  in  his  usual  mental  Tigor,  and 
understood  well  the  nature  of  the  business 
and  the  effect  of  it  Camagie  r.  DItcu,  31 
Or.  866,  49  Pac.  891;  Dean  t.  Dean,  42  Or. 
290,  70  Pac.  1039;  Beeder  r.  Boeder,  60  Or. 
206,  91  Paa  1075.  It  Is  further  contended 
Oiat  the  deed,  although  absolute  In  form,  was 
In  ftict  intended  as  a  mortgage,  but  we  find 
nothing  in  the  evidence  to  sustain  such  a  con* 
tention.  The  deed  was  delivered  to  J.  L. 
Hill  as  a  payment,  and  not  as  a  security. 
Claude  B.  Mansfield  was  largely  indebted  to 
J.  I*  HlU  for  money  advanced  in  secturing,. 
improving,  and  acquiring  title  to  the  home- 
stead, and  he  bad  no  other  property,  and 
when  he  delivered  the  deed  he  said:  "X  wa^t 
to  give  you  this;  I  want  you  to  take  this  for 
what  I  owe  you."  And  again:  **I  can  never 
pay  you  all  you  advanced.  If  you  will  take 
this.  If  X  ever  get  able  to,  I  will  pay  you  the 
rest"  There  was  no  reservation  In  favor  of, 
or  right  of,  redemption  in  the  grantor. 

Plaintiffs  seek  In  this  suit  to  have  the  will 
of  Claude  H.  Mansfield  canceled  on  the  ground 
that  the  testator  lacked  the  mental  capacity 
to  make  It  at  the  time  of  Its  execution,  but 
the  probate  of  the  will  in  the  county  court  is 
conclusive  upon  plaintUfs  In  this  suit  which 
Is  a  collateral  atta<^  Morrill  v.  Morrill,  20 
Or.  96.  25  Pac.  362,  11  L.  R.  A.  155,  23  Am. 
St  Bep.  95.  The  Constitution  gives  to  ^e 
county  court  Jurisdiction  pertaining  to  pro- 
bate. ArUcIe  7,  §  12,  and  section  911,  B.  &  C. 
Comp.,  provide:  "The  county  court  has  the 
exclusive  Jurisdiction,  in  the  first  Instance, 
pertaining  to  a  court  of  probate;  that  Is— (1) 
To  take  proof  of  wills;  <2)  to  grant  and  re- 
voke letters  testamentary  of  administration 
and  of  guardianship."  Whenever  a  will  Is 
probated  In  common  form,  as  was  done  In 
this  case,  it  may  thereafter  be  contested  in 
that  court  by  a  direct  proceeding  for  that  pur- 
pose. And  the  decree  of  the  county  court  Is 
conclusive  until  vacated  by  appeal  or  Im- 
peached by  a  direct  proceeding.  Jones  v. 
Dove,  6  Or.  188;  Hubbard  v.  Hubbard,  7  Or. 
42;  Brown  v.  Brown,  7  Or.  285;  Clark  v.  El- 
lis, 9  Or.  128.  In  1893  the  L^lslature  made 
provision  that:  "When  a  wlU  has  been  ad- 


mitted to  probate,  any  person  Interested  may, 
at  any  time  within  one  year,  after  audi  pro- 
bat^  contest  flie  same  or  the  validly  of  such 
will;  •  •  •  and  all  proceedings  for  such 
contests  or  for  probating  wlUs  must  be  besun 
wittUn  the  time  her^  wpedBaa."  Section 
1108,  B.  ft  C.  Comp.  Heaoe  the  decree  of  the 
county  court  la  conclusive  in  this  caaa  upon 
the  validity  of  the  will. 

The  provision  of  the  divOToe  decree  for  fu- 
ture monthly  payments  1^  defendant  until  the 
further  order  of  the  court,  being  for  an  In- 
definite time  and  amount  not  yet  accrued,  is 
not  a  definite  liability  or  a  Judgment  for  a 
spedfic  sum  whidi  may  become  a  lien  worn 
his  property.  The  very  Idea  <tf  a  Uen  upon 
inrt^erty  involva  certainty  as  to  the  amount 
so  that  persons  dealing  vrlth  defendant  U 
well  as  defendant  himself,  may  know  how 
much  is  Involved;  otherwise  he  would  be  pre- 
cluded from  dealing  with  his  property  at  all. 
since  it  would  be  impossible  for  him  to  pay 
the  Hen.  Freeman  on  Judgment»,  |  340,  says: 
"There  can  be  no  lien  except  upon  such  Judg- 
ments as  the  plaintifC  Is  entitled  to  satisfy  by 
levy  upon  the  lands  of  the  debtor.  •  •  • 
The  Ju^ment  must  be  for  a  specified  sum." 
To  the  same  efCect  Is  Black  on  Judgments,  S 
407.  That  part  of  the  decree  In  the  divorce 
suit  Is  a  personal  liability  of  defendant,  but 
did  not  terminate  at  his  death,  as  held  by 
the  lower  court  It  Is  a  continuing  liability 
against  his  estate.  The  stetute  Section  613 
B.  &  C.  Comp.),  relating  to  divorce  proceed- 
ings, provides:  *'(2)  For  Uie  recovery  of  the 
party  In  f&ult  and  not  allow^  the  care  and 
custody  of  such  children,  such  amount  of  ttum- 
ey  in  gross  or  In  installments,  as  may  be  Just 
and  proper  fOr  such  party  to  contrlbuto  to- 
ward the  nurture  and  education  thereof 
Thto  statute  cont«nplates  that  the  provision 
shall  be  such  as  will  provide  for  tlie  children 
according  to  their  stetlra  in  Ufe  as  long  as 
they  may  need  It,  if  defendant  to  of  sufficient 
financial  ability  to  do  so,  and  tl»  ^Eect  of 
such  an  order  as  was  made  In  tlito  case  does 
not  necessarily  terminate  with  the  death  of 
the  defendant  but  may  be  enforced  against 
his  estate.  It  to  so  held  in  Miller  v.  MUler, 
64  Me.  484.  and  in  Creyts  v.  Creyts,  148  Midi. 
375,  106  N.  W.  IIU,  114  Am.  St  Bep-  6B6. 
In  the  latter  case  it  to  held:  "In  the  absence 
of  a  statute  the  court  could  do  no  more  tlian 
to  enforce  the  decree  *  *  *  by  proceed- 
ings to  which  the  representative  should  be 
made  a  party  if  It  could  do  anything  in  the 
premises;  It  being  suggested  that  In  that  case 
the  wife  would  be  on  the  same  footing  with 
any  other  claimant  and  be  obliged  to  obtain 
and  be  satisfied  with  allowance  and  payment 
through  the  probate  court"  In  that  state, 
however,  the  statute  makes  such  a  decree  a 
Uen  upon  the  real  estate  of  the  defendant 
and  provides  for  Ita  enforcement 

This  Is  a  snit  for  partition,  and  It  is  al- 
leged and  seems  to  be  conceded,  that  the  land 
cannot  be  divided  equitably.  The  court  to 
asked  to  direct  a  sale  thereof  for  the  purpose 
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of  partlttoii,  whidi  wUI  be  granted.  Andttli 
atdjQdted  that  HatUe  B.  Hamtfleld,  J.  L.  Hin. 
and  Addle  M.  Tbompaon  am  each  the  owner 
of  as  ondiTlded  one^IM  of  the  land,  sabject 
to  the  Hen  of  said  mortgase,  and  the  Interest 
of  Addle  BL  Thompson  la  snbject  to  the  pay- 
ments herein  ptorlded  for  and  to  the  pay- 
ment of  the  debts  and  expenses  of  the  estate 
of  Clande  H.  Mansfield,  deceased. 

It  Is  thertfore  adjudged  and  decreed  that 
said  land  bo  sold  In  the  mannw  provided  hy 
law  for  the  jmrpose  of  partition;  that  the 
proceeds  of  such  sale  be  disbursed  as  follows: 
nrst,  to  the  satlsfactloQ  of  the  mortgage 
ddit,  dne  IVank  Reiner,  of  the  sum  of  9340.- 
8S,  Willi  interest  there<m  from  October  24, 
1904,  at  e  per  cent  per  annnm,  total 
aeeond.  to  the  costs  to  both  pUdntlfls  and 
defieodanta  In  this  and  In  the  drcait  coart; 
third,  that  one-third  of  the  remainder  be  paid 
to  d^^endant  3.  Ifc  Hill,  and  one-third  to  Hat- 
tie  B.  Uansfldd;  fourth,  to  the  payment  of 
the  monUiIy  allowance  for  the  nulntenance 
and  education  of  the  dilldroi,  $1S  per  month 
from  May  23,  1005,  to  this  time,  being  87 
months,  and  equaling  fStS.  with  Interest 
thereon  at  the  rate  of  ftper  cent  per  annnm, 
which  is  $121^,  total.  f9783):  and,  fifth, 
that  there  be  paid  to  Hattle  B.  Mansfield  the 
said  9B0  attorney's  fees  and  $419^  costs, 
with  intnest  thereon  from  the  2Bd  day  of 
September,  1006,  at  0  per  cent  per  annom, 
total,  and  the  remainder  of  said  pnr^ 
chase  prlcob  If  any.  be  paid  over  to  J.  L,  Hill 
as  ezecnttn:  of  Ihe  will  of  Olande  B.  Mans- 
field,  subject  to  administration  of  said  estate, 
and  that  the  cause  be  remanded  to  the  lower 
court  for  the  purpose  of  carrying  out  the  ^o- 
Titfons  of  this  decree. 


MEAL  T.  ROACH. 
(Supreme  Court  of  Ongtm.    March  8,  1810.) 

1.  APPSAt.  AlTD  EBBOB  616*)— BBOOBI>— AU- 
THKHTIOATIOK. 

QSie  affidavit  of  the  deifc  of  the  trial  coart 
that  a  CO03  of  the  jadgment  roll  was  received  in 
evidence  Is  not  ■nffident  to  take  the  place  of  a 
transcript  of  the  evidence,  end  to  make  sncb 
judgment  roll  a  part  of  the  transcript  on  ap- 
peal, bnt  the  same  should  b«  authenticated  by  a 
proper  certificate  of  the  trial  Jndga. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  fi  2714-2718;  Dec.  Dig.  I 
616.*1 

2.  Appeal  ahd  Esbob  (|  1009*)— Rxtibw— 
QrosnoiTB  or  Fact. 

The  findings  of  fact  and  conclaslons  of  law 
therefttHn  In  a  salt  in  eqalty  are  coDcluaive  on 
review,  unless  from  an  examination  of  the  tes- 
timonv  It  appears  that  a  different  conclusion 
shonla  have  been  reached. 

[Bd.  Note^— For  other  cases,  see  Appeal  and 
Bnor.  Gent  Dig.  H  S970-S978;  Dee.  Dig.  I 
1009.*] 

8.  APPKAL  ARO  Ebbob  (|  671*)  —  Bxvaw  — 
QuBsnons  Pbksented  bt  Rbcobd. 

On  appeal  in  equity,  where  no  transcript  of 
the  evidence  has  been  sent  up,  the  only  questioD 


that  can  be  considered  Is:  Does  the  complaint 
state  a  cause  of  action? 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error,  Cent  Dig.  {  2869;  Dea  Dig.  t  671.*] 

4.  AFPKAL  AKD  EteBOB  ({  103*>— BUKSVAnON 

or  Obottnds  roB  Riviiw— SumoiEHor  w 

Complaint. 

The  sufficiency  of  the  complaint  may  be  ob- 
jected to  for  the  first  time  on  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1226-1240;  Dee.  Dig.  f 
19S.*1 

Appeal  from  Circuit  Court  Orant  County; 
Geo.  B.  Davis,  Judge. 

Action  by  Napoleon  Neal  against  MIIob 
Roach.  Plaintiff  had  Judgment,  and  d^end- 
ant  appeals.  Heard  <m  motion  to  dlsmlwa. 
Motion  dented. 

y.  O.  Cosad,  for  i^nwllant  Errett  Hides, 
for  req;>ondent 

MOOBE;  a  J.  This  is  a  motion  to  dismiss 
an  aK>eal  from  a  decree  to  equity  <m  the 
ground  that  no  transcript  of  Uie  testimony 
has  fwoi  sent  np  to  this  conrt  A  counter 
motlOD  was  interposed,  either  to  remand  the 
cause  to  take  the  testimony  again  or  to  have 
evidence  conddered  In  mspjfort  of  (me  of  the 
issues  which  Is  asserted  to  be  decisive  of  the 
suit  It  ai^ears  from  affidavits  presented 
herewith  that  the  court  rcg^rter  died  before 
«t«idlng  his  ahorthaod  notes  of  the  trial, 
and  that  no  steoograidier  who  bad  examined 
the  mnnoranda  so  kept  had  been  able  to 
make  a  correct  version  thweof,  thereby  ren- 
dering it  impossible  for  the  defWdant,  who 
la  appellant  to  secure  a  oqi^  of  the  sworn 
dedaratlmis  of  the  witnesses  so  as  to  file  it 
with  our  derk. 

This  suit  was  Instituted  June  12,  1906,  to 
detomlne  the  right  to  the  use  of  water  from 
a  nonnavlgable  stream  for  Irrigation,  and  one 
of  the  defenses  interposed  is  the  plea  of  res 
adjudicate,  based  on  a  decree  rendered  June 
11,  1904,  in  a  suit  betweu  the  same  parties. 
The  decree  appealed  from  awarded  to  the 
plaintiff  certain  rights  to  the'  use  of  the  wa- 
ter,  and  determined  that  he  was  not  barred 
from  maintaining  this  suit  In  consequence  of 
the  prior  decree.  A  transcript  of  the  plrad- 
ings,  findings,  and  decree  in  this  suit  were 
filed  In  this  court  within  the  time  limited 
thertfor ;  thus  conferring  Jurisdiction  of  the 
cause.  The  defendant  on  April  1,  1009,  filed 
a  certified  copy  of  a  Jndgment  roll,  contain- 
ing what  purports,  to  be  a  record  of  sncb  for- 
mer adjudication,  and  also  filed  the  affidavit 
of  Wm.  H.  Schroeder,  the  county  clerk  of 
Grant  county,  whidi  la  to  the  effect  that  at 
the  trial  herein  he,  as  a  witness,  having 
Identified  the  complaint  answer,  reply,  de- 
cree^ etc.,  In  the  former  suit  such  ideadlngs 
and  determination  were  rectived  in  evidence, 
and  pwmlssion  was  granted  to  substitute 
copies  thereof.  Sdiroeder's  offldal  certificate 
waa  appended  to  a  coi^  of  the  decree  in  the 
former  suit  April  18,  1907,  which  was  the 


•Tor  other  euss  see  sania  topic  and  wotlM  NVMBBB  la  Dse.  ft  Am.  Digs.  IMT  to  dsts^  ft  Reporter  XadoMs 


Digitized  by 


Google 


107  PACUnC 

day  after  tblt  cause  wbb  tri^  but  his  cwdf - 
Icate  to  a  cop7  at  the  ideadings  In  the  fOraer 
salt  was  not  attached  antU  Mardi  29,  1009. 
No  Indorsement  appeats  on  any  part  of  audi 
Judgment  roll  to  show  Hiat  It  bad  bem  of- 
fered In  eridoice  at  ttn  trial  of  this  cause. 
No  extended  copy  of  the  stenogn^dier'B  notes 
having  been  sent  up,  it  la  impossible  to  de- 
termine from  tbe  official  report  of  the  trial 
that  a  copy  of  the  Judgment  roll  in  the  for- 
mer suit  was  offered  ot  rec^ved  in  evidence 
at  the  snbseqnent  hearing.  It  will  be  iem«n- 
bered  that  the  dale's  affldavlt  states  that 
sudi  evidence  was  admitted,  but  we  do  not 
regard  his  sworn  statement  as  the  proper 
means  of  substantiating  this  fact  Snch  evi- 
dence might  have  been  identified  by  the  Judge 
who  trtod  this  salt  and  rendered  the  decree 
hwidb,  and  he  undoubtedly  could,  by  a  proper 
certificate,  have  made  the  Judgment  roll  in 
tlie  former  suit,  If  It  was  received  In  evi- 
dence, a  part  of  the  transcript  In  tills  suit 
B.  ft  C  Gomp.  S  827 ;  Hume  v.  Rogue  River 
Pnclting  Co.,  51  Or  287,  88  Prc.  891,  92  Pat 
1005,  06  Pae.  806.  Wlietber  or  not,  In  tlis 
absence  of  a  transcript  of  the  tffltlmony,  such 
Judgment  roll  should  be  considered  In  support 
of  tbe  plea  of  res  adjudlcata,  It  Is  not  neces- 
sary now  to  determine.  It  Is  eufflclent  to  say 
that,  unless  It  is  Identified  and  certified  in 
tbe  manner  indicated,  it  will  not  be  ttam- 
Ined. 

Considering  tbe  motion  to  dismiss,  the  rule 
is  settled  In  this  state  that  tbe  fludings  of 
fact  and  the  conclusions  of  law  deduced 
therefrom  by  the  trial  court  in  a  suit  In  eq- 
uity are  conclusive  In  this  court,  unless  from 
an  examination  of  the  testimony  taken  at  the 
trial  it  appears  that  a  different  conduslon 
should  have  been  reached;  and  that,  when 
an  appeal  from  a  decree  In  a  suit  in  equity 
which  IB  to  be  tried  anew  on  the  testimony, 
and  no  transcript  thereof  has  been  sent  up, 
the  only  question  that  can  be  considered  Is : 
Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  suit?  Howe  v.  Patter- 
son, 5  Or.  853 ;  Wyatt  v.  Wyatt,  81  Or.  531, 
49  Pac.  855:  Morrison's  Estate,  48  Or.  612, 
87  Pac.  1043. 

The  suffidency  of  the  complaint  though 
not  now  challenged,  is  never  waived,  and 
may  be  objected  to  at  the  trial  In  this  court 
and,  this  belDg  so,  tbe  motion  to  dismiss 
should  be  denied,  and  It  Is  so  ordered. 


MByBR  V.  LIVDSLET  et  al.t 
(Sapreme  Court  of  Oregon.   Feb.  23,  1910.) 

1.  CONTBAOTS  (I  100*)— CONSHtnCXION. 

Where  pending  appeal  in  an  action  to  re- 
cover a  hopyard,  after  plaintiff  bad  cnltiTated  tbe 
cnrreut  crop  to  picking  time,  defendant  agreed 
that  plaintiff  should  care  and  put  same  in  a  ware- 
house until  the  appeal  was  determined,  and  that 
he  should  be  compensated  for  his  services,  such 
agreement  only  constituted  a  iHcomise  to  pay  for 
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Buch  services  as  were  necessary  to  cure  and  care- 
for  the  hops  thereafter. 

[BU.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  S  190.»J 

2.  WOBK  AND   LaBOB  <i   1*)  —  AOTIOH  rOK 

Sebvices— Quasi  Contbact. 

In  order  to  recover  for  serrices  not  per- 
formed at  defendant's  reqaeat  plaintiff  must 
show,  not  only  that  the  services  were  beneficial 
to  defend&nt  but  that  there  was  a  subsequent 
promise  to  pay  for  them. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  M  1,  2;  Dec.  Dig.  |  !.•] 

8.  ConiBAOTS  (I  64*)— SEBVI0K»-<3ON8IDKaA- 
TION, 

Where  pending  litigation  to  determine  plain- 
tilFs  right  to  the  possession  of  a  bopj^rd  of 
which  he  was  in  actual  possession,  it  was 
agreed  that  be  aboold  harvest  the  bops  and  re- 
tain them  in  a  warehouse  until  tbe  suit  was  de- 
.  dded,  when  they  would  be  divided  according  to 
'  the  decision,  and  that  he  should  receive  pay  for 
his  services,  his  sgreenient  to  store  the  hops  and 
'  await  the  dedsion  before  Belling  them  was  a 
:  sufficient  consideration  to  uphold  the  contract 

[Eld.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  »  233-239,  242,  251,  255,  291-316; 
Dec  Dig.  J  54.*] 

1  JuDGuaiir  (I  586*)- MiBOKB  akd  Bab. 

Where  psndlng  fitigation  -as  to  plaintHTs 
Hght  to  a  bopyard,  defendant  agi-eed  that  plain- 
tiff sbould  harvest  the  current  crop,  and  hold 
it  until  tbe  case  was  decided,  and  that  plaintiff 
should  receive  compensation  for  his  services, 
such  agreement  was  independent  of  the  lease 
DDder  which  plaintiff  claimed  possesalon,  and 
also  of  the  prior  litigation,  so  ttiat  tbe  judgment 
therein  in  favor  of  defendant  was  no  bar  to 
plaintilTB  action  to  recover  for  his  services  on 
tbe  contract 

[Ed.  Note.— For  other  eases,  see  Judgment- 
Cent  Dig.  H  106^-1066. 1098,  1099;  Dec  Dig. 
i  686.*] 

5.  COKTBAOTB  (i  190*)— "SEB VICES." 

Where  defendant  agreed  to  pay  for  plain- 
tiffs "services"  in  caring  for,  harvesting,  and 
warehousing  certain  liopa,  tbe  term  "serrices" 
was  not  limited  to  plaintiff's  personal  labor, 
but  included  expenditures  necessary  in  harvest- 
ing the  crop. 

[Ed.  Note.— For  other  cases,  see  Contracts^. 
Cent  Dig.  8  903i^ ;  Dec  Dig.  S  190.* 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  7.  pp.  0430-6433.] 

Appeal  from  Circuit  Court  Marlon  Coun- 
ty; Geo.  H.  Burnett  Judge. 

Action  by  J.  W.  Meyer  against  T.  A.  Lives- 
ley  and  another,  doing  business  as  T.  A. 
Uvesley  ft  Ca  Judgm«it  for  plaintiff,  anA 
dtfendants  anieaL  Beversed. 

This  is  an  actioi  by  plalntlft  to  recover  up- 
on a  contract  fbr  money  he  ezpeoded  ia  cul- 
tivating and  harvesting  a  cn^  of  hops.  Tha- 
contract  set  out  in  tbe  complaint  is:  '^at 
the  ptflinttff  herein  prior  to  nud  during  tbe- 
month  of  Sc|itember,  1904,  ot  tbo  special  In- 
stance and  request  of  the  said  d^endants, 
plclced,  cultivated,  harvested,  cured,  and' 
baled  tha  mtlre  crop  of  hops  grown  on  said 
premises  for  the  year  1901,  oonslsting  of  152 
bales  of  said  hops,  and  eQ>ended  therefor  the 
sum  of  $3,186,  and  the  said  defendants  prom- 
ised and  agreed  at  said  time  to  repay  to  said 
plaintiflF  all  moneys  so  expended  by  him  in 


•For  otlMT  essoa  sss  sam*  topio  and  ssotloa  HUUBBB  in  Dm.  A  Am.  Digs.  1M7  to  data,  *  Bsportw  Indcm- 

t  Re&earloK  denied  Aprtl  U,  1910. 
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barvesttnft  aflUTatlng,  lacking,  cnring,  and 
baling  uld  bops,  aa  soon  as  the  Snprone 
Court  Bhonld  render  a  decree  In  the  salt  here- 
inbefore mentioned  between  the  parties  here- 
in." The  defendants  had  a  lease  of  the  hop^ 
yard  of  I.  U.  Simpson  for  the  years  1900  to 
1901.  and  for  the  yean  1906  and  1901  sublet 
it  to  W.  D.  Hnston,  who,  for  the  year  lOOi, 
sublet  It  to  plaintiff.  The  expense  of  raising 
and  harvesting  the  crop  of  1904  Is  the  sub- 
ject of  this  action.  TUe  plalntlfT  attempted 
to  take  possession  of  the  yard  In  January, 
1904,  under  the  lease  and  asslgoment.  De- 
fendants also  attempted  about  the  same  time 
to  take  possesBlon  for  a  breach  of  the  condi- 
tions of  the  lease  by  Huston.  Thereupon 
plaintiff  brought  an  Injunction  ault  to  pre- 
vent the  defendants  from  interfering  with 
bis  possession  and  thereafter  remained  in 
poesessloa  of  the  yard  and  crop  until  the 
crop  was  harvested,  when  defendants  took 
possession  of  the  hops.  The  case  was  decid- 
ed against  plaintiff  in  June,  1904,  and  he  ap- 
pealed. It  la  contended  tbat  the  contract  set 
ont  was  made  irtiUe  tbat  suit  was  pending 
In  this  court  early  In  S^ember,  1904,  about 
the  time  hop  picking  commenced.  After  the 
decision  of  that  case  (Meyer  t.  Llvesley*  45 
Or.  487,  78  Pac.  670,  106  Am.  St  Bep.  667) 
defendants  took  possession  of  the  hope  and 
Xdalntlff  brought  an  action  of  trover  for  the 
oonversion,  contending  that,  although  he  bad 
no  right  to  the  hopyard,  yet  he  had  raised 
the  crop,  and  It  had  been  severed  and  remov- 
ed ;  therefore  it  belonged  to  blm.  This  action 
was  also  decided  against  him.  Myer  v.  Rob- 
erts, CO  Or.  81,  89  Pac.  1001,  12  L.  R.  A.  (N. 
S.)  194,  126  Am.  St  Rep.  783.  Thereupon  he 
brought  this  action.  Defendant  answered 
the  complaint  denying  the  contract  and 
pleading  In  bar  of  the  action,  Uie  former  de- 
cree and  judgment  and  also  that  plaintiff  is 
estopped  thereby  from  maintaining  this  ac> 
tlon.  The  case  was  tried  a  Jury,  and  a 
terdlct  and  Judgment  thereon  were  rendered 
fai  favor  of  plaintiff.  Defendants  appeaL 

Wirt  Waae  and  W.  M.  Kaiser,  for  mu- 
tants, a  Ih  McNary  and  W.  a  Wlnalow 
(John  H.  McNaiy,  on  the  brief),  (or  re«pond- 
ent 

BAKIN,  J.  (after  stating  the  facts  aa 
above).  It  is  first  urged  by  defendants  that 
the  contract  as  testified  to  by  plaintiff's  wit- 
ness does  not  include  expenses  Incurred  prior 
to  the  time  of  the  agreement  There  was  but 
<Hie  witness,  John  H.  McNary,  on  the  part 
of  the  plaintiff  to  the  terms  of  the  agree- 
ment and  he  states  It  as  follows:  **I  saw 
Uvealey.  •  •  •  It  was  about  the  first  of 
bop  picking  as  I  recollect  It  He  said  to  me: 
'What  is  Meyer  going  to  do  with  those  hops?* 
referring  to  the  hops  raised  on  the  I.  M. 
Simpson  hopyard.  I  think  I  told  him  that  I 
presumed  he  would  pick  them  and  take  care 
of  them.  'Well,*  he  said,  *what  are  you  going 
to  do  with  them  th«af '  I  aaidi'Idon'tknov.* 


'Well,'  he  said,  *I  want  you  to  ten  ileyer  to 
take  care  of  those  bops  and  save  them  and 
put  them  In  the  hophouse,  and  leave  them 
there  until  the  Suprrane  Oonrt  decides  this 
case.*  And  he  said,  'Don't  let  him  move  them 
outalde  of  Polk  county,  and,  after  the  deci- 
sion is  rendered,  we  will  divide  up  the  hc^s 
accordingly*  ;  and  in  rffect  that  the  hops 
were  to  be  divided  according  to  the  decision 
of  the  Supreme  Court  and  Mr.  Meyer  would 
be  compensated  for  bis  services."  After  a 
motion  for  nonsuit  had  been  Interposed,  wit- 
ness McNary  was  recalled,  on  the  ground 
that  there  had  been  an  omission  from  the  re- 
porter's notes  of  part  of  his  testUnony,  and 
he  testified :  "His  statements  were  substan- 
tially this:  That  Mr.  H^er  should  go  ahead 
and  take  care  of  thoee  boj/a  and  pick  tbem, 
cure  and  bale  than  and  put  them  in  the 
warehouse  and  leave  them  there,  and,  when 
Oxe  thing  was  over,  that  be  was  to  be  jnld 
for  his  servicee." 

Mr.  Llvesley  draied  the  »"wK*wg  of  the  con- 
tract but  the  weight  of  the  eridaioe  was  for 
the  Jury.  The  qneatlm  upon  thla  aroeal  Is: 
If  Mr.  M^ory's  statement  <tf  the  agrerauent 
be  taken  as  true,  what  was  the  contract? 
Then  Is  nothing  in  these  statemoitB  of  the 
witness  that  can  be  construed  to  Include  any 
servlcea  or  ezpendltarea  accruing  prior  to  the 
time  of  the  agreonait  The  dlrectl(m  glvai 
by  Llvesley  refenea  to  what  was  to  follow; 
that  la,  tiie  taking  care  ot  the  hops,  piddng, 
curlngt  and  hw^*"y  fliem  f  putting  thou  In 
the  warehouse.  There  Is  nothing  in  the  lan- 
guage indicating  tbat  ha  assumed  expenses 
already  Incurred.  On  the  contrary,  he  was 
antldpaBng  a  dedakm  br  the  Supreme  Oonrt 
in  bla  favor,  and  BOO|^t  to  be  aasored  that 
in  sudi  event,  die  bagB  would  be  available  to 
Mm,  and  his  promise  only  referred  to  what 
was  necessary  thereafter  to  be  done.  It  ap- 
pears that  tba  serrlGea  mdered  prior  to  the 
date  of  the  agresmmt  sned  iq»n  were  not 
performed  at  the  requeat  of  defendants,  and, 
to  make  them  liable  therefor.  It  most  aMwur 
that  the  services  were  benefldal  to  def aid- 
ants; and  that  there  was  a  rabaeaaent  prun- 
lae  by  them  to  pay  thnefor.  That  the  serv- 
lcea were  benefldal  to  def aidants  Is  shown, 
but  the  j^romlse  to  pay  la  not  Qlenn  v. 
Savage,  14  Or.  677,  18  Pac.  442;  Forbla  v. 
Inman,  23  Or.  81  Pa&  20L  Therefore 
defendants  are  not  UaUe^  and  th^  cannot 
be  held  beyond  the  care  thereafter  bestowed, 
whidi  la  within  the  promle& 

It  la  also  cfmtended  by  defsndanto  that 
there  was  no  omsideratlon  for  the  agreonent 
or  pnunlaa  by  Uvesl^.  TbB  right  to  tiw 
possession  of  the  hoprord  ma  In  dtspnte. 
Plaintiff,  dalmlng  to  own  It  was  caring  for 
the  crop.  If  dedded  against  him,  he  would 
be  deprived  of  any  right  by  vlrtne  <tf  his 
possession.  However,  he  was  stlU  in  posses- 
sion, and.  If  the  decision  of  the  Supreme 
Court  was  not  rendered  before  the  crop  was 
harvested,  he  might  harvest  It  and  sell  the 
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hops;  end  Llvesley  realized  tbftt  In  rach 
event  he  might  be  left  to  his  remedy  to  re- 
cover the  rental  value  or  damages  for  con- 
version, and  It  was  to  hla  advantage  to  have 
the  crop  cared  for  and  retained  subject  to 
his  rights.  It  IB  true  Meyer  was  acting  un- 
der his  supposed  lease  in  caring  for  the  crop, 
but  lilvesley  denied  that  be  had  a  lease  and 
was  seeUng  to  oust  blm  from  the  yard.  It 
might  have  been  to  plaintiff's  advantage  to 
sell  the  bops  when  baled ;  so  the  completion 
of  ha rv eating  the  hops  and  storing  them  to 
await  the  decision  of  the  court  was  a  snffl- 
dent  consideration  to  uphold  the  contract 
Ab  to  the  work  done  after  the  date  of  the 
agreement  sued  upon,  tbe  services  rendered 
were  baiefldal  to  defendants,  and  a  promise 
thereafter  to  pay  for  It  is  bused  on  a  valu- 
able consideration.  Glenn  t.  Savage,  supra ; 
Forbls  V.  Inman,  supra.  The  Injunction  suit 
related  to  tbe  ownership  of  the  hopyard  for 
the  crop  of  1004.  The  replevin  action  related 
to  the  ownership  of  the  hops  after  they  had 
been  severed,  while  the  presmt  action  con- 
cedes that  defendants  had  no  right  to  either, 
but  tliat  he  has  expended  $8,186  thereon 
boie&cial  to  defendants  and  which  they 
promised  to  repay.  The  agreement  was  made 
in  contemplation  of  the  uncertainty  of  the 
pending  litigation,  and  was  Independent  of 
and  beyond  the  terms  or  obligations  of  the 
leaser  and  had'no  relation  to  the  matters  in- 
volved in  the  former  suit  or  action,  and 
plaintilt  iM  not  Mt(^pad  nor  tbe  acttoh  barred 
thereby. 

Defendants  also  contend  that  the  contract 
testified  to  by  McNary  Is  to  pay  plaintUt  for 
his  services,  and  therefore  cannot  be  ex- 
tended to  indude  expenditures.  But  the 
term  ''services"  must  be  interpreted  in  the 
light  of  the  request  made  to  "go  ahead  and> 
take  care  of  those  hops  and  pick  them,  cure 
and  bale  them,  and  put  them  in  the  ware- 
house and  leave  them  there,"  until  tlie  case 
was  decided ;  and  the  statement,  "He  would 
be  paid  for  his  services,"  necessarily  refers 
to  ttM  things  q>edfled  whidi  could  not  be 
done  by  Meyer  personally.  He  rendered  no 
pnsonal  service,  but  it  was  all  done  by  em- 
ployte.  In  Tracy  v.  Waters,  182  Maaa.  663. 
89  N.  B.  100;  It  Is  held  that,  in  the  asalgn- 
mMit  of  a  claim  for  mon^  due  or  to  become 
due  to  the  defendant  for  swlces  under  a 
contract  for  the  mctiou  of  a  hons^  '*the 
meaning  of  tbe  word  'servicea*  la  broad 
enough  to  Indnde  e^endlturea  aa  as 
labor,"  and  In  Somera  t.  Ktilber,  116  Mass. 
166,  it  la  said:  "Tbe  statute  appUea  to  tbe 
compenaatlon  for  Berrloea;  a  term  whldi  in> 
volres  more  than  the  mere  labor  of  the  per- 
son by  whom  they  are  rendraed,  and  may  In- 
dude  expoidlturea  as  well  as  labor."  See; 
also.  Tost  T.  County  of  Scott  26  Hlon.  866. 

For  the  raror  in  permitting  proof  of  expen- 
ditures Incurred  prior  to  tbe  time  of  tbe  agree- 
ment tbe  cause  la  reversed  and  remanded. 


SLATER,  J.,  having  been  of  ooonsd  In  tiie 
original  case  In  tbe  court  below,  took  no  part 
in  this  decision. 


CHICK  et  aL  v.  BRIDGDS  «t  aL 

(Supreme  Court  of  Oregon.    Uatdt  1«  1910.) 

Frauds,  Statdtk  of  ({  116*)— Sale  or  Land 
— AuTHoarrT  of  Agbnt. 

B.  &  C  Oom».  I  787,  provides  .that  an 
agreement  for  tiie  sale  of  real  property,  or  any 
interest  therein,  shall  be  Invalid  if  made  1^ 
an  agent  of  the  party  songbt  to  be  charged  un- 
less tbe  aathority  or  the  asent  Is  la  writing. 

A.  ,  an  attorney  and  timber  broker,  wrote  to  de- 
fendant B.  that  it  was  possible  he  could  bring  B. 
a  boyer  (or  certain  timber,  and  asked  B.  to 
name  his  lowest  cash  price,  Inclcding  commis- 
siot^  for  tbe  land.  B.  replied  GxiDg  a  price  at 
$20  an  acre  and  thereafter  wrote  A.:  "If  you 
make  the  sale  of  the  land  within  20  days  from 
this  date,  I  will  allow  yon  two  and  ooe-aalf  jier 
cent  commission."  On  receipt  of  such  letter,  A. 
executed  a  contract  of  sale,  whidi  he  signed  as 

B.  's  agent,  contracting  for  coaveyance  of  the 
property  on  the  terms  specified.  Held,  that  tbe 
correspondence  was  not  a  suffident  authorisa- 
tion to  entitle  A.  to  make  such  contract;  a 
writing  in  the  nature  of  a  power  of  attorney, 
though  not  requited  to  be  sealed,  witnessed,  or 
acknowledged,  oelng  required. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i  264;  Dec  Dig.  |  U6>J 

Appeal  from  Circuit  Ooor^  Lane  Countr ; 
J.  W.  Hamilton,  Judg& 

fiuitby  Charles  H.cail(^and  otben  against 
J.  T.  Bridgea  and  others.  From  a  decree  of 
dismissal,  complainants  appeaL  AiBrmed. 

This  Is  a  suit  to  enforce  the  spedflc  per- 
formance of  an  alleged  contract  to  convey 
real  proi>erty,  and  was  commenced  by  Charles 
H.  Chick,  Conatantlne  Morton,  and  Everett 
P.  Lewis  against  J.  T.  Bridges  and  Belle, 
his  wife;  but  by  Intervratlon  the  Security 
Savings  it  Trust  Company,  a  corporation.  T. 
W.  Harris,  and  U  EL  Bean  eubsequwtly  be- 
came parties  defendant  The  question  to  be 
considered  is  whether  or  not  the  person  who 
subscribed  tbe  name  of  the  owner  of  such 
land  to  a  writing  stipulating  for  a  sale  and 
conveyance  thereof  possessed  suffident  power 
for  that  purpose.  The  cause,  being  at  Is- 
sue, was  referred,  and  from  the  testimony 
taken  the  court  found  that  sudk  person  did 
not  have  the  requisite  authority  and  dismiss- 
ed tbe  suit,  from  which  decree  tiie  plain tUfs 
appeal. 

J.  F.  Booths  and  L.  Bilyeu,  fbr  «K>tiluta. 
John  Williams  and  BidbarA  W.  Montagneb 
for  reqpondente. 

MOOBSI,  a  J.  (after  itttlns  tbe  facta  «e 
above).  TtiB  evldoice  ahowB  tbat  John  M. 
Bomie  and  otbers  and  tiie  detaidanti  Hai^ 
rlB  and  Bean  aeverally  owned  certain  timber 
lands  In  township  17  eoutb  of  range  4  east 
in  Lane  countr.  and,  desiring  so  to  ctxnbino 
their  holdings  as  to  make  a  pundiase  of  Oie 
mtire  premises  ds8lral>le  and  to  obtain  the 


tpur  otbsr  essM  sss  ■am*  tople  aaC  uetloB  NUMBSB  in  Dsc  ft  Aa.  Dlfi.  IHT  to  daU^  ft  Bsportsr  ladma 
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best  conslderatkm  Oierefor,  ttiey  tionnumnat- 
ed  an  agreanent,  whereby  Harrli  was  se* 
lected  to  snperlntend  the  ventun,  to  whom 
tbia  Tarlons  tracts  Dt  land  were  to  be  con- 
veyed in  tmst,  the  deeds  therefor  to  be  plac- 
ed In  escrow;  that  no  sndi  grantor  wonid 
thweafter  transfer  his  Interest  In  the  prem- 
Isee  except  to  a  party  to  the  agreement,  with- 
out flrat  glTlng  80  days*  notice  to  Qie  trus- 
tee of  bis  Intention  to  sell  and  of  the  sum 
of  money  demanded  therefor,  during  which 
time  Harris  or  any  other  party  to  tbe  agree- 
ment might  purchase  the  land  at  the  price 
asked,  ^e  defendant  Bridges,  being  the 
owner  of  land  In  the  township  and  range 
noted,  together  with  his  wife,  on  March  19, 
1906;  executed  a  deed  of  the  premises  to 
Harris  In  tmst  to  sell  and  conrey  the  same 
pursuant  to  the  terms  set  forth  In  the  tmst 
agreement,  which  deed  was  not  recorded  but 
placed  In  escrow. 

&  I>.  Alloi,  who  resided  at  Eugene,  wrote 
Bridges,  mho  llTed  at  A^rtle  Point,  July  25, 
1906,  as  follows:  'The  records  show  you 
to  be  the  omer  of  four  timber  cHiUms  ta  sec- 
tions 3Stt  27,  and  3S  In  township  17  south, 
range  4  east  If  you  would  sell  tiiese  dalms. 
It  la  quite  possible  that  I  could  Mng  you 
a  buyer.  In  fact  I  think  I  know  just  such 
a  man  at  this  time.  Z  would  be  very  glad 
If  you  would  indicate  your  lowest  cash  price, 
Indudlug  the  omnmlssion,  for  these  lands. 
Anything  yon  may  say  will  be  regarded  as 
strictly  confldenttaL  I  do  not  run  a  real 
estate  office  and  have  no  desire  to  mention 
the  laud  to  residents  of  this  vldnlty,  bat  I 
hare  rtiatlona  with  Eastern  toea  who  might 
buy  the  land.  If  ttm  price  seemed  right" 
Three  days  fltereafter  Bridges  rolled  in  writ- 
Ing  tbat  he  would  take  |20  an  acre  for  his 
land.  Allen,  i^Nm  recelTlng  this  information, 
wrote  ttat  It  would  be  difficult  to  obtain  a 
purchaser  who  would  be  willing  to  pay  ttOLt 
price  In  addition  to  a  conmdssion,  and  uxgeA 
Bridges  to  gin  him  2%  per  cent,  of  the  con- 
tfderatlon  demanded  If  a  sale  could  be  eftiect- 
ed.  In  answer  to  the  solicitation,  Bridges 
wrot^  August  1%  100%  as  follows:  "If  you 
make  the  sale  of  the  land  within  twenty  days 
from  this  date  I  will  allow  you  two  and  ono- 
bait  per  cent  commlssKm.'*  Upon  the  re- 
ctfpt  of  the  latter  statement  a  memorandum 
was  prepared,  stipulatb^  for  the  sale  of  the 
land  at  the  price  lndl»ted;  that  the  Toidor 
would  furnish  an  abstract  showing  that  he 
had  a  good  tttte ;  and  that  he  would,  wlttiln 
10  days,  execute  a  warrant  deed  to  the 
premlsee,  to  vhlch  writing  Bridge'  name 
was  Bigiied  by  Alleu  a»  agwt  and  whereto 
Ghl^  appended  his  signature  on  behalf  of 
the  plalntilES.  Bridges,  haTlng  been  notlfled 
of  the  execution  of  sudi  writing,  refused  to 
make  a  deed  to  the  plaintiffs;  but  on  Au- 
gust 24. 1006,  pursusnt  to  the  corenant  of  his 
trust  deed,  be  and  his  wife  conv^ed  the 
land  to  Eterrls  and  Bean,  and  the  latter  and 
their  wives  thereafter  executed  a  deed  of 
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the  premises  to  the  defendant  the  Security 
Savings  ft  Trust  Company. 

The  testimony  shows  that  the  letters  re- 
ferred to  couBtltuto  the  only  communication 
between  Allen  and  Bridges,  who,  during  such 
correspondence,  were  unacquainted  with  each 
other.  Allen,  as  a  witness  for  the  plaintiffs, 
in  answer  to  the  Inquiry,  "What  Is  your  bust- 
nesB?"  replied,  "I  am  an  attorney  and  timber 
broker  and  timber  agent,  buying  and  selling 
timber  on  commission.**  Though  this  witness 
thus  admitted  that  he  was  a  broker,  it  is 
maintained  by  plaintiffs*  counsel  that  Bridges 
bad  no  knowledge  of  the  nature  of  the  bosl- 
ness  in  whldi  Allen  was  engaged  whoi  he 
was  onployed  to  sell  the  land ;  that  no  lim- 
itations or  restrictions  baring  been  placed 
on  the  power  thmt^  granted,  the  prlnc^wl'tt 
order  to  negotiate  a  sale  of  the  premises  nec- 
essarily carried  with  It  as  an  Incident  there- 
to permission  to  do  all  things  •praoer,  usual, 
necessary,  and  reasonable,  to  etteet  Ihe  Ob- 
ject and  purpose  sou^t  to  be  acoompllslied 
by  the  authority  conferred ;  and  ttiat,  sodi 
being  the  case,  Allen  was  not  a  broker,  but 
an  agent  dtdy  empowered  to  execute  on  be- 
half of  Bridges  the  memorandum  whi<A  forms 
the  basis  of  this  suit ;  and  hence  errors  were 
committed  In  rraiderlng  the  decree  herein, 
and  in  refusing  to  enforce  specific  perform- 
ance of  Uie  ^reonent 

Our  statute  prescribing  the  inifft^wf^^  In 
which  evidence  of  a  particular  kind  Is  con- 
sidered indispensably  Id  so  for  as  cormUdet- 
ed  to  be  Involved  ber^  Is  as  follows :  "In 
the  following  cases  the  agreement  Is  void, 
unless  the  same  or  some  note  or  monoran- 
dum  thereof,  expressing  the  consideration,  be 
in  writing  and  snbserlbed  by  the  party  to 
be  charged,  or  by  his  lawfully  antborlsed 
agent;  evidence  therefore  of  the  agreement 
shall  not  be  received  other  than  the  wilting, 
or  secondary  evidence  of  Its  contents,  in  the 
cases  xwescribed  by  law;  *  *  *  an 
agreement  *  *  *  for  the  sale  of  real 
property,  or  of  any  Interest  therein;  <7)  an 
agreement  concerning  real  property,  made 
an  agent  of  the  party  sou^t  to  be  chsrged, 
unless  the  authority  of  the  agent  be  In  writ- 
lug."  B.  ft  a  Comp.  i  797. 

A  textWTlter,  referring  to  enactmento  sim- 
ilar to  the  subdivision  last  quoted,  says : 
"Where  a  writing  Is  required^  the  authority 
to  sell  must  be  dear  and  elicit,  and  of  sudi 
a  character  that  a  fair  and  candid  prason 
can  see  without  hesitation  that  the  author^ 
Ity  Is  given.  There  Is  an  Important  distinc- 
tion betwea  an  authority  to  find  a  purdias- 
er  and  an  authority  to  execute  a  contract  of 
sale,  which  is  constantly  recognized  and  ap- 
plied by  the  courts,  and  spedflc  performance 
has  often  been  refused  where  the  transactlou 
disclosed  that  the  agent's  powers  were  lim- 
ited to  the  mm  finding  <^  a  pundiaser." 
Warvelle,  Vend.  (2d  Ed.)  |  208.  The  rule 
prevallB  In  some  states  that  nnless  fhe  stat- 
ute of  tlraads  ex^essly  requires  the  author- 
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lt7  of  an  agent  to  sign  a  contract  Btipnlatlns 
for  the  sale  of  real  property  to  be  evidenced 
by  a  writing,  his  power  to  bind  his  principal 
by  a  memorandum  may  be  created  by  parol. 
Brandon  t.  Prltchett.  126  Ga.  ^  55  fi.  E. 
241.  7  Am.  &  Eng.  Ann.  Gas.  1093,  1102,  and 
notes.  In  Grant  t.  Ede,  85  Oal.  4hs,  24  Pac. 
800,  20  Am.  iSt  Rep.  237,  the  owner  of  land 
wrote  to  a  person  that  "we  will  sell"  the 
premises  within  a  given  time  for  a  stated 
consideration  and  pay  a  commission.  Based 
on  the  letter,  the  person  receiving  It  execut- 
ed a  memorandum  of  sale,  and  it  was  held 
that  the  authority  conferred  was  Insnfflclent 
foi;  that  purposa  To  the  same  effect  is  the 
case  of  O'Sbea  t.  Rice,  49  Neb.  883,  68  N.  W. 
308.  The  writing  demanded  by  our  statute 
(rf  frauds  (B.  ft  O.  Comp.  {  797,  stfbd.  7)  which 
will  warrant  an  agent  to  bind  bis  principal 
by  a  memorandum  stipulating  for  the  sale  of 
real  property,  though  not  required  to  be  seal- 
ed, witnessed,  or  acknowledged,  must,  In  spec- 
ifying the  authority  del^ated,  be  more  In  the 
nature  of  a  power  of  attorney,  the  terms  of 
wbldi  should  be  strictly  construed.  Gilbert 
V.  How,  45  Minn.  121,  47  M.  W.  648,  22  Am. 
St  Rep.  724. 

It  will  be  remembered  that  Allen's  letter 
of  July  25,  1906,  which  is  the  foundation  of 
the  authority  conferred,  informs  Bridges 
that  'it  Is  quite  possible  that  I  could  bring 
you  a  buyer."  From  the  language  thus  em-n 
ployed,  it  would  seem  reasonably  to  be  In- 
ferred that  Allen  was  expected  to  find  a  pur- 
chaser who  was  able,  ready,  and  willing  to 
take  the  land  and  to  pay  for  It  the  consid- 
eration demanded,  with  whom,  when  produc- 
ed. Bridges  could  efTectuate  a  valid  contract 
of  sale.  York  v.  Nash,  42  Or.  321,  71  Pac. 
69;  Fl^el  v.  Itowllng,  102  Pa&  178,  180. 

Believing  that  the  authority  conferred  up- 
on Allen  was  insufficient  to  enable  him  to  ex- 
ecute the  memorandum  to  plaintiff,  the  de- 
cree Is  afflrmed. 


TALBOT  T.  W.  K.  SBnTH  SBCUBITT  SAV- 
INGS ft  TRUST  CO.  et  alt 

<Supreme  Court  of  Oregon.    Uarcb  8,  1910.) 

1.  BOUNDABZES  ({  54*)— DVIDEIlOE— SUBTBTS. 

tJnder  a  rale  of  the  United  States  General 
Land  Office,  providing  that  a  "misging  quarter 
sectloD  comer  must  be  re-establl^ed  equialstant 
between  the  section  comers  marking  the  line, 
according  to  the  field  notes  of  the  ongiQal  aai^ 
vey,"  a  survey  by  a  county  surveyor  which  does 
not  locate  the  quarter  section  Hue  is  insufficient 
to  establish  a  boundary  dependent  on  such  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  I  54.*] 

2.  BOUNDABIBS  (I  8*)~IMEBCBXFTI0H  — CON- 
BTBUOTIOW. 

B.  &  O.  Oomp.  I  867,  providing  that,  where 
permauent  and  visible  moDuments  are  ioconsist- 
ent  with  the  measurements,  the  monuments  are 
paramoant  to  mesaurement*,  baa  no  application 
to  a  deecrlptlon  In  a  deed  which  does  not  men- 
tion any  monnment& 

[Ed.  Note.— For  other  cases,  see  Bonndailes, 
Dec.  Dig.  i  8.*1 


8.  BouN  DABm  <|  8*)— DsaouFnov. 

A  description  of  land  by  courses  and  dis- 
tances, widiont  mentioning  monmnents,  is  not 
controlled  by  momunoits  mbssquently  enctei 
[Ed.  Note.— For  odier  casea,  see  Boundaries^ 
Dea  Dig.  {  8.*] 

4.  BOUNDABIBS  0  48*)— BbUBUIBMElTT^P-Ea- 

lOPPEL. 

The  erection  of  a  fence  on  what  was  by 
mistake  sunpoBed  to  be  a  boundary  line  does  not 
preclude  the  landowner  from  afterward  claim- 
ing land  outside  the  fence,  in  the  absence  of  ad- 
verse occupancy  thereof  by  another  for  lO  years 
under  a  claim  of  title. 

[Ed.  Note.— For  other  eases,  see  Boundaries, 
Cent  Dig.  H  232-242;  DMTDig.  |  4&*] 

Appeal  from  Circuit  Oonrt,  Mnltnomah 
Coont7 ;  C.  U.  Gtantenbeln,  Judge. 

Action  to  quiet  title  by  Ella  Talbot  against 
the  W.  K.  Smith  Security  Barings  ft  Trust 
Company,  a  corporation,  and  others.  Defends 
ants  had  Judgment,  and  plaintiff  appeals.  Af- 
flrmed. 

This  is  a  suit  to  quiet  title  to  a  piece  of 
ground  situated  in  the  Talbot  donation  land 
claim  in  Multnomah  county,  Or.  John  B. 
and  Sarab  Ann  Talbot  acquired  a  patent  un- 
der the  donation  laud  law  of  the  United 
States  to  the  following  described  lands:  Be- 
ginning at  a  point  0-47  chains  east  of  the 
northeast  comer  of  said  section  8,  township 
1  south,  range  1  east,  W.  M.,  running  thence 
south  80  chains;  thence  west  80  chains; 
theoce  north  80  chains ;  and  thence  east  80 
chains.  Thus  the  north  line  and  the  south 
line  of  the  claim  are  approximately  on  the 
section  lines.  In  the  patent  the  wife  was 
assigned  the  south  half  of  the  claim,  and 
thereafter,  on  the  20th  day  of  November, 
1856,  they  conveyed  to  William  P.  Watson 
Qie  following  part  thereof:  "Beginning  forty 
rods  west  of  the  northeast  comer  of  section 
(8)  eight  In  township  one  south,  range  one 
east,  running  (120)  one  hundred  and  twenty 
rods  west,  thence  south  (160)  one  hundred  six- 
ty rods;  thence  east  (80)  eighty  rods,  thence 
north  (80)  eighty  rods,  thence  east  (40)  forty 
rods,  thence  north  eighty  rods,  to  the  place 
of  t>eglnnlng,  containing  one  hundred  acres, 
more  or  less."  And  afterwards,  on  Decem- 
ber 12,  1868,  said  John  B.  Talbot  and  wife 
conveyed  to  C.  Beal  the  following  part  of  said 
claim:  "Commencing  and  beginning  at  a 
stake  or  comer  which  Is  located  one  hundred 
and  sixty  (160)  rods  west,  one  hundred  and 
sixty  (160)  rods  south,  and  eighty  (80)  rods 
east  of  the  northeast  comer  of  section  eight 
(8)  Tp.  one  south,  range  one  east  In  Mult- 
nomah county,  Oregon,  the  said  stake,  cor- 
ner, or  beginning  place,  being  the  southeast 
comer  of  a  tract  of  laud  sold  by  the  above 
parties  to  W.  P.  Watson,  the  28th  day  of 
November,  1856,  ruunlng  thence  east  from 
said  corner  or  stake  twenty  rods,  thence  north 
eighty  rods  parallel  with  the  east  line  of  the 
said  Watson  tract,  thence  west  twenty  rods 
to  the  Watson  tract,  thence  south  eighty  rods 
along  the  eastern  line  of  said  tract,  to  the 
place  of  beginninK."   Defendants  by  mesne 
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coDTevaneoi  bare  sacceeded  to  the  right  and 
title  ct  said  Watson  and  Beal  to  so  much 
of  the  laid  tracts  as  conflict  with  the  dalm 
of  plaintiff  herein,  vblch  is  described  as  fol- 
lows: **Coinmenct[ig  at  a  pohit  on  the  half 
mile  line  ronnlng  east  and  west  through  sec- 
tion 8»  Twp.  1  sontht  range  1  eastt  of  the 
Wlllam^te  meridian,  as  now  maAed  on  the 
grouid,  128  rods  west  from  the  quarter  sec- 
tion comer  betwe^  sections  8  and  9  In  said 
township,  as  now  marked  upon  the  ground, 
thmce  east  along  said  half  mile  line  through 
said  sectim  8,  68  rods,  thence  north  53.7  feet, 
thence  wett  68  rods  to  a  point  61  feet  north- 
erly from  the  point  of  beginning,  thence  south 
«4  feet  to  the  place  of  beginning."  Plaintiff 
alleges  that  she  la  the  owner  and  In  the  pos- 
session of  the  last  abore  described  land,  and 
asks  to  have  her  title  thereto  qideted.  The 
defmdants  deny  the  material  allegations  of 
the  com^aln^  and  all^  that  the  ownership 
of  said  tract  of  land  is  In  defendants,  and 
that  they  have  and  for  more  than  10  years 
last  past  have  had  the  actual,  open,  notorious, 
and  exclnslTe  and  adverse  possession  thereof 
by  themselTee  and  their  tenants. 

The  cause  was  tried  upon  the  evidence^  and 
the  trial  court  foiind  the  facts  In  defendants' 
faror  and  rendered  a  decree  accordingly. 
Plaintiff  appeals. 

OranTllle  G.  Ames  and  O.  M.  Idleman.  for 
appellant  Frederick  V.  Bolman  (A.  A. 
Eampson,  on  the  brleO.  for  respondents. 

BASIN,  X  Cafter  stating  the  facta  as 
above).  It  may  be  taken  as  conceded  by 
plaintiff  that  the  deecriptions  in  the  deeds 
executed  by  Talbot  and  wife  to  Watson  and 
Beal  Inclnde  the  ground  claimed  by  her  In 
this  suit  As  there  la  neither  auction  nw 
proof  to  the  contrary,  xrialntUTs  principal  re- 
liance for  recovery  Is  upon  snrreys  of  the 
daim  purporting  to  establish  the  dirldli^ 
line  between  the  north  half  and  the  south 
half  of  the  claim,  and  the  assumption  that 
the  deeds  were  not  Int^ed  to  convey  any 
ground  south  of  mid  (Uvislon  line ;  also,  that 
the  building  of  the  fence  Watson  and  Beal 
near  the  south  line  of  their  land  established 
irrevocably  'the  fence  as  the  south  line  of 
their  land.  Plaintiff  admits  that  the  division 
line  of  the  claim  for  which  ahe  contends  and 
upon  which  her  recovery  here  depends  Is  not 
an  east  and  weet  line  through  the  center  of 
the  claim,  bu^  commencing  at  the  east  side 
<a  the  claim,  diverges  north  of  west,  and 
constituteB  the  north  line  of  the  ground  she 
is  contending  for,  and  the  quarter  section  Una 
is  the  south  line  thereof,  and,  to  establish  the 
division  line  of  the  claim,  ahe  offers  In  evi- 
dence tite  flcild  notea  of  a  snrv^  made  on 
January  IS,  186^  by  A.  J.  Stevenson,  a  coun- 
ty anrvayor,  and  then  proceeds  to  Idratify 
the  stakes  or  comers  mentioned  In  said  field 
notes  as  InSlcatlng  her  north  line.  It  does 
not  appear  at  whose  request  Stevenson  made 
that  survey,  but  it  was  not  at  the  request  of 
107  P.-31 


John  B.  or  Sarah  Ann  Talbot  The  heading 
of  his  field  notes  is:  "Field  notes  of  the  sur- 
yey  through  the  middle  of  Section  8  TP*  1 
S..  B.  1  Bast"  It  is  then  stated  therein  that 
he  commenced  at  the  quarter  section  comer 
betwem  sections  8  and  9  and  ran  west,  setting 
certain  stakes  aa  he  advanced  as  permanent 
comers,  among  others,  for  the  southeast  and 
southwest  comers  of  the  Beal  and  Walaon 
tracts,  which  are  probably  the  stakes  for  which 
plaintiff  is  now  contoiding.  His  notes  give 
his  last  distance  as  "80  chains  to  section  line, 
no  trace  of  ^  post  to  be  found,"  referring  to 
the  quarter  section  post  on  the  west  line  of 
section  8.  This  shows  that  he  did  not  locate 
the  quarter  section  lln^  and  renders  the  sur- 
vey wholly  unreliable.  The  General  Land  Of- 
fice of  the  United  States  provides  the  method 
for  the  subdivision  of  sections  as  follows: 
"To  run  straight  lines  from  the  established 
quarter  section  comers  United  States  sur- 
veys, to  the  opposite  corresponding  comers. 
The  point  of  Intersection  of  the  lines  thus 
run  will  be  the  comer  common  to  the  sev- 
eral quarter  sections."  It  also  provides  for 
the  re-establishment  of  lost  or  obliterated  cor- 
ners. In  case  of  a  quarter  section  comer: 
"The  missing  quarter  section  comer  must  be 
re-established  equidistant  between  the  sec- 
tion comers  marking  the  line,  according  to 
the  field  notes  of  the  original  survey.**  See 
Circular  of  General  Land  Office,  Mardi  14, 
1901.  Therefore,  before  he  could  locate  the 
quarter  section  lln^  he  must  find  the  op*, 
posite  corresponding  quarter  section  corners, 
and,  if  obliterated,  he  must  re-establish  them 
from  the  section  comers,  and.  If  such  a  sec- 
tion comer  Is  obliterated,  he  must  also  re- 
establlBb  that  In  the  manner  provided  by  the 
General  Land  Office.  Therefore  Stevenson 
did  not  aKertaln  the  quarter  section  line,  and 
could  not  establish  any  comera  abutting  on 
that  line  (which  he  was  evidently  trying  to 
do),  until  he  had  located  it  PlalntilTs  re- 
liance upon  this  survey  Is  on  the  assumption 
that  it  was  on  the  quarter  section  line,  as 
intended  by  the  surveyor,  and  yet  describes 
h»  south  line  as  on  the  quarter  sectitm  line. 
However,  regardless  of  any  of  the  surveys 
ott&KA  In  evidence,  the  descriptions  In  the 
deeds  are  conclusiv&  The  rule  that  perma- 
n«it  and  visible  monaments  are  paramount 
to  measurements  has  no  application  her&  It 
only  applies  to  such  boundaries  and  monu- 
ments mentioned  in  the  conveyance.  It  is  a 
statutory  provision  (section  867,  B.  &  C. 
Comp.),  and  provides:  "The  following  are  the 
rales  for  construing  the  descrlptlTe  part  of  a 
conveyance  ot  real  property,  vh&a  the  con- 
stractlon  Is  doubtful,  and  there  is  no  other 
sufficient  circumstance  to  determine  It  *  *  * 
(2)  When  permanent  and  visible  or  ascertain- 
ed boundaries  or  monuments  are  inconsistent 
with  the  measuremoits  either  of  lines,  angles, 
or  surfaces,  the  boundaries  or  mtmnments 
are  paramount."  No  monuments  are  men- 
tioned in  these  deeds,  and  the  descriptions  are 
not  controlled  by  monuments  srected  later. 
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John  B.  and  Sarah  Ann  Talbot  owned  the 
whole  claim  at  the  time  of  the  execatlon  of 
these  deeds,  and  knew  its  dimensions  and  nn- 
derstood  and  Intended  that  160  ro^  fiom  the 
north  line  of  the  claim  vonld  take  to  the 
center  line  of  the  claim.  That  they  so  under^ 
Stood  and  Intended  appears  also  from  the 
deed  to  Fort,  executed  January  30,  1869,  the 
description  In  which  commences  at  a  point  40 
rods  east  of  the  quarter  section  comer  <ai 
the  west  side  of  section  8,  and  describes  a 
tract  south  and  east  therefrom  160  rods 
square  which  It  states  Is  the  '^southwest 
quarter  of  the  donation  claim  of  John  B.  and 
Sarah  Ann  Talbot."  This  shows  they  recog- 
nized the  quarter  section  line  as  the  dlTldlng 
line  of  the  claim.  Thus  the  south  line  of 
the  Watson  tract  and  the  north  line  of  the 
Fort  tract  are  Identical  for  a  distance  of  40 
rods,  whore  the  tracts  are  contiguous,  and 
Include  a  portion  <a  the  land  now  claimed  by 
plaintiff.  The  conclusion  Is  Irresistible  that 
the  deeds  from  the  Talbots  to  defendants* 
grantors  take  to  the  middle  line  of  the  sec- 
tion, and  Is  concluslre  In  this  ease,  imleaa  de- 
fendants or  their  grantors  have  In  some  man- 
ner been  deprlred  of  it 

It  is  urged  by  plaintiff,  however,  that  the 
Ibie  between  tbe  north  and  the  south  halves 
of  the  claim  had  been  snrreyed  and  marked 
on  the  ground,  and  the  south  boundary  of  the 
Watson  and  Beal  tracts  were  marked  on  that 
line.  The  only  surreys  of  that  line  were 
those  made  by  Burrage  In  S^tember,  1872, 
and  by  Hurlburt  In  December,  1887,  neither 
of  whl(di  was  made  for  defendants  or  their 
pr^ecessors  in  interest.  And  the  Stevenson 
survey  was  not  intended  as  the  dividing  Itae 
of  the  claim,  but  the  quarter  section  line  of 
section  8,  which  was  clearly  wrong.  All  of 
these  surveys  were  made  Ioe^  after  the  eze* 
cutlon  of  the  deeds.  Tbe  date  of  the  Henry 
Burv^  is  not  disclosed,  but  plaintiff  says  it 
was  after  the  year  1868  and  is  therefore  sub- 
sequent to  the  deeds.  It  was  not  an  estab- 
lishment of  the  center  line  of  the  claim,  but 
was  only  a  surv^  of  the  tract  according  to 
the  deed  to  Watson,  and  must  be  presumed  to 
extend  the  south  Itae  of  the  tract  to  the  cen- 
ter line  of  the  section  in  the  absence  of  monu- 
ments. But  no  monuments  set  by  him  are 
located  or  identified  now.  And  nothing  In 
that  survey  or  the  fact  tiiat  It  was  made  can 
limit  or  control  the  description  in  the  deed. 
The  plea  In  estoppel,  alleged  in  plaintiff's  re- 
ply. Is  only  a  statement  of  the  titles  of  Wat- 
son and  Beal,  and  that  they  built  a  fence  on 
'their  south  line,  but  contains  no  element  of 
estoppel.  If,  mistake,  Watson  or  Beal 
built  a  fence  which  either  supposed  to  be  on 
the  south  line  of  his  land,  he  is  not  thereby 
precluded  from  now  claiming  land  outside  of 
the  fence  In  the  absence  of  adverse  occupancy 
thereof  by  plaintiff  for  10  years  under  a 
claim  of  title,  which  is  neither  alleged  nor 
proven.  Sommer  v.  Compton,  52  Oi;.  173.  06 


Pa&  124,  96  Pac.  lOeS;  E3ng  T.  Brlgham,  23 
Or.  262,  31  Pac;  601,  18  B.  A.  861.  All 
that  is  said  in  plalntUFs  brief  as  to  tradi- 
tional evidence,  and  as  to  the  presnmpUcm 
arising  from  the  location  of  the  fence,  can 
have  but  little  weight  in  the  foce  of  a  deed 
that  Is  plain,  explicit,  and  unambiguous. 
There  Is  no  testimony  tmdlng  to  show  that 
Talbot  and  his  wife  ever  questioned  the  de- 
scriptions contained  in  the  deeds  to  Fort, 
Watson,  and  Beal,  or  fhat  tlie  dlvi^on  line 
of  the  dalm  was  other  tiian  approximately 
the  quarter  section  Viae.  And  that  Is  what 
these  surv^ors  -were  seeking  to  locate,  bat 
no  two  of  them  located  It  on  the  same  line. 
Plaintiff  testified  that  ''there  was  no  dis- 
cussion about  that  line  or  that  piece  of  land 
until  Mr.  McQulnn  and  Mr.  Hurlburt  were 
In  dispute  about  dividing  tihe  claim  equally 
between  Father's  half  and  Mother's  half. 
That  survey  is  the  survey  we  sold  from  and 
lived  by,"  meaning  the  Hairy  sorvey,  whlc3i 
does  not  locate  tbe  division  Una  But,  where- 
ever  the  quarter  section  line  or  the  division 
line  of  the  dalm  may  be  located.  It  cannot 
control  tbe  descriptions  in  the  deeds. 
The  decree  ot  the  circuit  court  Is  affirmed. 


TILLAMOOK  CITY  v.  COUNTT  COURT  OF 
TILLAMOOK  COUNTY  et  aLt 
(Supreme  Court  of  Oregon.   Mardi  1.  1910l) 

1.  Mdnicipai,  Corporatiomb  (8  956*)— Chab- 

TER— COKSl'BUCTIOK— "Now . " 

TillamcK^  City  Oiarter,  art  4,  |  2,  sab- 
sec.  2  (Sees.  Lews  1893,  pp.  S51,  552).  authorises 
the  cit7  to  collect  road  taxes  from  all  property 
of  the  corporation  equal  to  that  "noW'  levied 
by  law  for  road  purposes,  to  be  expended  on 
highways,  streets,  and  alleys  wlthio  the  corpora- 
tion, under  the  supervision  of  the  common  couu- 
cit,  and  exempts  citizeos  and  property  from  the 
same  tax  for  county  road  purposes,   ^cltl.  that 
the  word  "now"  had  a  fixed,  definite  meanins, 
to  wit.  "at  the  preaeot  time,"  and  limited  the 
city's  ri^ht  to  levy  taxes  for  street  purposes  tx^ 
tbe  amount  the  county  was  anthorixed  to  levy 
for  road  taxes  at  the  time  tbe  charter  took  ef- 
fect, and  that  the  amount  the  city  was  authoris- 
ed to  levy  was  not  changed  or  increased  by  sub- 
sequent statutes,  raising  the  county  rate,  either 
by  the  same  or  subsequent  Legislature. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  2011;  Dec.  Div.  fi 
956.* 

For  other  definition^  see  Wozds  and  Phrases, 
vol.  5,  pp.  4851-4S58J 

2.  MuwicipAL  CoRPoit&noirs  (I  95S»)— Tajca.- 
■noN— Statutes— Chabteb— Repeal. 

^N'^ere  a  city  charter  authorized  tbe  city  to 
levy  a  tax  for  street  purposes  at  the  same  rate 
that  the  county  was  tsen  authorized  to  levy  for* 
road  purposes,  the  subsequent  repeal  of  the  Bta,t~ 
ute  fixing  the  county  rate  by  an  act  raisins  t;he 
rate  did  not  abrogate  the  umitation  plac^a  oza 
the  city. 

[Ed.  Note.— For  other  cases,  see  Mnnioinn] 
Corporations,  Cent  Dig.  H  202&  2026;  I>e«> 
Dig.  {  9b8,*] 

3.  HionwATB  (8  126*>— Taxk»— AUTHOBrX^  Tc 
Levy— "Same  Taxes." 

^Hiere  a  city  charter  provided  that  the  eiti 
might  collect  a  road  tax  from  all  proper^-v  ii 
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f  Rehearing  dented  April  it,  1910. 
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the  eorporatton  eqiutl  to  that  then  levied  by 
law  for  road  ounxMea,  and  that  the  citizens  and 
property  within  tne  corporation  should  be  exempt 
from  the  "same  taxes"  for  county  road  pnrpoaea 
(Sess.  Laws  1893,  pp.  651.  &52,  art.  ^  I  2,  snb- 
sec  2),  the  words  qaoted  referred  to  the  charac- 
ter of  the  taxes,  and  not  to  their  amount,  and 
hence  the  county  could  not  thereafter  levy  any 
taxes  for  road  purposes  within  the  city  limits. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Di«.  i  383 ;  Dec.  Dig.  i  m*] 

4.  HIOHWA.T8  (I  130*HKoAD  Taxes— Becot- 

■BT  BT  Crrr  fhom  Couwtt. 

Where  a  city  authorized  to  levy  only  1% 
milla  for  street  purpoaes  levied  no  tax  for  such 
purpose,  but  the  county  without  authority  levied 
ft  tax  of  8  mills  on  the  Inhabitants  of  the  city 
for  road  purposes,  the  city  couid  recover  from 
the  county  only  the  tax  collected  to  the  amount 
of  1%  mills:  the  city  being  vnaathorized  to 
ratify  the  unlawful  act  of  the  county  and  claim 
for  Itself  what  neither  it  nor  the  county  was 
entitled  to  take  In  tiie  first  Instance. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  387 ;  Dec  Dig.  |  130l«] 

6.  TAXATioif  (S  538*)— Taxes  Iixxoallt  OfXL> 

lECTED— VOLDKTABT  PATUENT. 

Illegal  taxes  voluntarily  paid  cannot  be  ro- 
covered  by  the  taxpayer. 

[Ed.  Note.— For  other  caaeiL  see  Taxation, 
Cent  Dig.  H  099,  1000;  DecTbig.  f  03&*] 

Appeal  from  Circuit  Court,  TUlamook  Coun- 
ty; William  Galloway,  Judge. 

Writ  of  review  by  Tillamook  City  against 
the  County  Court  of  Tillamook  County  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants anneal.   Reversed,  and  writ  dismissed. 

The  plaintiff  in  this  case  was  IncOTporated 
by  the  liCglslatnre  by  a  special  act  passed  at 
the  session  (tf  1893;  the  act  of  Incorporation 
being  tonnd  at  pages  546  to  564  of  the  Ses- 
sion Laws  of  Oregon  for  1883.  It  Is  provid- 
ed In  the  (liarter  of  plalntUF,  among  other 
things  (pages  551,  552,  Laws  1893))  that  ttie 
common  council  shall  have  powa  within  the 
Umlts  of  idataitltf  "to  collect  road  tax  from 
all  property  In  said  corporation  equal  to 
that  now  levied  by  law  for  road  purposes,  to 
be  expended  upon  the  highways,  streets,  and 
alleys  wlthtai  said  corporation,  under  the 
sapervlslon  of  the  common  council,  and  the 
cltlxHiB  and  property  within  said  corporation 
shall  be  exempt  from  the  same  taxes  for 
county  purposes.**  For  the  year  1008,  plain* 
tur  made  no  levy  for  road  tax.  The  connty 
court  of  Tillamook  county,  however,  made  a 
levy  for  such  purpose  of  eight  mills  on  the 
taxable  property  in  said  county,  including  the 
property  within  the  corporate  limits  of  plaln- 
tlir.  The  plaintiff  on  April  0, 1909,  demanded 
of  said  county  all  of  said  road  tax  assessed 
against  the  property  within  Its  limits,  and 
the  county  refused  to  pay  said  demand,  but 
ordered  one-half  of  said  road  tax,  or  four 
mills  thereof,  to  be  turned  over  to  plaintiff. 
The  plaintiff  thereupon  sued  out  a  writ  of 
review  from  the  circuit  court  of  Tillamook 
county,  to  review  the  action  of  the  county 
court  In  that  matter,  and,  upon  the  hearing 
of  said  writ  of  review,  the  court  found  In 


favor  of  plalntlfl  and  ordered  all  of  said  road 
tax  to  be  paid  orer  to  plaintiff  by  the  de> 
fendant  TUlamook  county.  From  this  Judg- 
ment, the  defendant  appeals. 

The  law,  at  the  time  the  diarter  of  the 
plaintiff  was  enacted,  provided  for  the  levy- 
lug  of  road  taxes  by  counties  of  less  than 
10,000  inhabitants  to  the  amount  of  not  to 
exceed  $1J}0  on  the  $1,000  valuation,  or,  In 
other  words,  a  tax  of  IH  mills.  Section  4085, 
HUi'B  Cod& 

H.  T.  Botts  (John  H.  McNary,  DisL  Atty., 
and  W.  H.  Cooper,  Deputy  Dist.  Atty.,  on  the 
brief),  for  appellants.  Webster  Holmes,  for 
respondoit, 

McBRIDE.  J.  (after  stating  the  facts  as 
above).  The  decision  of  this  case  turns  pri- 
marily upon  the  construction  to  be  given  to 
subsection  2,  S  2,  art  4,  of  the  Charter  of 
Tillamook  City  (Sess.  Laws  1893,  pp.  651,  ■ 
662).  Among  other  powers  granted  the  plain- 
tiff by  this  section  is  found  the  following: 
"To  collect  road  tax  firom  all  property  in  said 
corporation  equal  to  that  now  levied  by  law 
for  road  purposo,  to  be  expended  upon  high- 
ways, streets,  and  alleys  within  said  corpo- 
ration under  the  supervision  of  the  common 
council,  and  tbe  citizens  and  property  within 
said  corporation  shall  be  exempt  from  the 
same  taxes  for  connty  road  purposes."  The 
charter  went  into  dfect  immediately  by  vir- 
tue of  an  emergoicy  clause  thereto  attadied, 
having  been  filed  with  the  Secretary  of  State 
February  13,  1883.  At  the  time  of  its  pas- 
sage, the  amount  levied  by  genual  lavs  for 
county  road  purposes  was  1%  mills  on  the 
dollar.  Subsequently  to  the  passage  of  the 
act  Incorporating  plalutiff,  but  at  the  same 
session  of  the  Legislature,  an  act  was  pass- 
ed permitting  counties  to  levy  a  tax  of  6 
mills  on  the  dollar  for  county  road  purposes; 
but  this  act  did  not  take  effect  until  90  days 
after  the  adjournment  of  the  Legislature. 
Later  an  act  was  passed  permitting  a  levy 
of  10  mills  on  the  dollar,  which  act  is  sUU 
In  force. 

Plaintiff  contends,  first,  that  the  words 
"now  levied  by  law"  should  be  construed  so 
as  to  mean  "now  or  hereafter  levied  by  law"; 
In  other  words,  that  the  Intention  of  the 
Legislature  was  to  give  the  city  the  benefit 
of  any  increase  that  might  be  made  In  the 
amount  of  the  levy  by  subsequent  legislation. 
We  are  unable  to  find  any  authority  for  such 
an  Interpretation.  The  word  "now"  has  a 
fixed  and  definite  meaning.  It  signifies  "at 
the  present  time,"  at  a  time  contemporaneous 
with  something  done.  Pike  v.  Kennedy,  13 
Or.  420,  15  Pac.  637;  Chapman  v.  Holmes* 
Executors,  10  N.  J.  Law,  20-26;  King  v.  Mil- 
ler, 53  Or.  68,  97  Pae.  542.  When  used  In  a 
statute  referring  to  other  statutes.  It  will  be 
construed  as  having  reference  to  the  statute 
then  in  force.   Beard  v.  Smith,  22  Ey.  430: 
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2.  ITTTOXICATINO  TjIQTTOBS  a  74*)— <3B0tn!TD»— 

ExEBCiSE  or  DiscBBTioiT— Mandamus. 
The  provision  in  section  466  <d  the  ordi- 
nances  of  Boise  Citj  as  follows,  "The  GOmmoD 
council  shall,  if  the  applicant  n>r  a  license  U, 
in  the  opinion  of  the  council,  a  proper  persoa 
to  carrj  on  a  liquor  business,  as  mentioned  in 
the  ordinances  of  Boise  City,  make  an  order 
that  the  dty  cleric  issue  a  license  to  such  per* 
son  or  persons  upon  the  payment  to  him  of  the 
sum  required  for  the  particular  kind  of  license 
applied  for,"  confers  upon  the  council  the  right 
and  power  to  determine  the  qualification  or  fit- 
ness of  an  applicant  to  receive  a  llcenset  and 
the  action  of  such  council  in  such  matter  can- 
not be  controlled  hy  writ  of  mandate. 

[Ed.  Note.— For  other  cases,  aee  Intoiicating 
Liquors,  Cent.  Dig.  S§  74,  75;  Dec  Dig.  S  74.*1 

3.  Intoxicating  Liquobb  (|  74*)— Grounds- 
Exercise  OP  DiBCBETioN— Mandamus. 

Where  a  statute  or  city  ordinance  provides 
that  the  authority  empowered  to  issue  a  license 
to  sell  intoxicating  liquor  may  determine  the 
expediency  of  issuing  such  license  or  the  qual- 
ification or  fitncRs  of  ao  applicant,  and  no  pro* 
vision  is  made  for  reviewing  suca  action,  the 
determination  of  such  question  by  such  aatnori- 
ty  is  final  and  cannot  be  controlled  by  man- 
damus. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  SS  74,  75 ;  Dec  Dig.  S  74.*] 

4.  MaNDAUUB  (8  87*)— QbOUNDS— EXEBCISE  OF 

Judicial  Discretion. 

Where  a  court  or  board  of  officers  la  vest- 
ed with  a  judicial  diacretion  as  to  the  grant 
or  refusal  of  license,  and  in  the  exercise  of  such 
discretion  examines  and  rejects  a  particular  ap- 
plication for  licena^  mandamus  will  not  lie  to 
review  the  case  and  compel  the  granting  of  a 
license,  unless  it  appear  that  such  disc^tioa  hss 
been  abased  and  tne  court,  board,  or  officer  act* 
ed  arbitrarily  or  In  an  unlawful  manner. 

[Ed.  Note.--ror  ottier  casea,  aee  Mandamus 
Gent.  Dig.  H  189-104;  Dee.  Dig.  I  87.*] 

5.  Intoxicating  Liquobb  (§  74*)— Gboundb— 
Exercise  of  Dibcbbti on— Mandamus. 

Where,  under  the  ordinancea  of  Boise  City, 
the  common  council  of  aald  dty  have  njeetea 
an  application  for  a  license  to  sell  intoxicating 
liquors,  upon  the  ground  that  the  applicant  is 
an  unfit  person  to  carry  on  such  business,  such 
action  of  the  council  will  not  be  reviewed  by 
the  court  upon  an  appUcatioD  for  a  writ  of 
mandate,  even  though  it  Is  alleged  in  such  ap- 
plication that  the  applicant  waa  a  person  of 
good  moral  character  and  fit  to  carry  on  such 
business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {fi  74.  75;  Dec  Dig.  I  74.*] 

Q.  CoNffrmrtioNAi,  Law  (|  DSt*)  —  Vested 
RioHTB— Right  to  Sell  iHTOxiOATino  Liq- 

UOB. 

It  is  now  recognized  as  the  law  of  this  state 
that  no  person  has  any  vested  or  Inherent  right 
to  ennge  In  the  sale  of  intozlcatlng  llqnors, 
and  tiuit  the  hnslneia  Is  entfrely  under  the  con- 
trol of  the  state,  and  the  Legialatore  having 
vested  the  city  of  Boise  with  the  power  to  tax. 
regulate,  control,  and  restrain  the  business,  the 
power,  to  the  extent  of  the  grant  thus  vested, 
will  not  be  reviewed  or  Interfered  with  by  the 
courts  as  long  as  the  coundl  in  exerdsing  sncb 
power  does  not  run  counter  to  the  provisions  of 
the  Constitution  and  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constltntion- 
al  liaw.  Cent.  Dig.  I  227;  Dec.  Dig.  I  02.*] 

7.  iNTOXiCATiwo  Liquobb  (|  70*)  —  Applica- 
tion FOB  LICENSE— NECB80ITT  FOB  HKABinO 

—Ordinances. 

Under  the  provisions  of  the  ordinances  of 
Boise  City,  regulating  applications  for  license 

••rer  other  cases  see  saaw  topio  and  ssetloa  KUHBBR  In  Deo.  A  Abl  Digs.  UOT  to  dat^  *  Reporter  Indczsn 


And  a  Bubsequent  repeal  or  amendment  of 
the  statDte  refored  to  will  not  affect  tbe 
statute  In  whlcb  the  reference  Is  made.  Svth- 
orland,  Stat  Oons.  f  W7. 

It  is  also  BuggBBted  tbat  the  conntr  court 
had  no  right  to  levy  any  tax  for  road  pur- 
poses within  the  dty  limits,  and  In  Uils  view 
we  concur.  It  has  been  the  usual  cnstom  to 
exempt  Incorporated  dties  from  the  payment 
of  graieral  county  road  taxes,  and  at  iba  ses- 
sion at  which  the  charter  in  question  was 
passed  serraal  municipal  corporations  were 
thus  ex«npted,  and  it  does  not  seem  prob- 
able that  tbe  Legislature  Intended  to  make 
an  exception  of  Tillamook  City.  We  think 
the  words  "shall  be  exempt  from  Uie  same 
taxes"  refer  to  the  character  of  the  taxes, 
lind  not  to  their  amount  The  section  Is 
awkwardly  drawn,  and  does  not  possess  that 
deflniteness  that  characterises  other  charters 
passed  at  the  same  Besslon;  but  the  intent 
is  evident 

But  we  cannot  agree  with  the  Ingoiious  ar- 
gument of  counsel  that  the  county,  having 
collected  a  tax  of  8  mills  on  the  dollar  from 
the  inhabitants  of  Tillamook  City,  Is  bound 
to  pay  it  over  to  the  municipality.  It  was  the 
right  of  the  city  to  levy  a  tax  of  1%  mills, 
and  the  duty  of  the  county  to  collect  this 
and  pay  It  over.  The  city  made  no  levy,  but 
the  county  collected  not  only  the  amount 
that  the  city  was  entitled  to  have  collected, 
but  6^  mills  more,  on  its  own  account.  It 
had  no  lawful  right  to  do  this,  but,  If  It  was 
paid  voluntarily,  a  citizen  caunot  recover  It, 
while.  If  it  was  collected  by  process  of  sei- 
zure and  sale,  an  action  might  [)erliaps  lie 
In  favor  of  the  person  Injured.  Johnson  v. 
Crook  County.  53  Or.  329,  100  Pac.  'ZQi.  Its 
collection  was  an  unlawful  act,  and  the  city 
could  not  ratify  such  act  and  claim  for  It- 
self what  neither  It  nor  the  county  was  en- 
iitled  to  take  in  tbe  first  Instance. 

Under  tbe  ruling  of  this  court  in  EuRene  v. 
Lane  County,  50  Or.  408.  93  Pac.  255,  the 
plaintiff  Is  entitled  to  that  portion  of  tbe 
tax  collected  by  the  county  represented  by 
1%  mills  on  the  dollar  of  Its  taxable  prop- 
erty, and  It  appears  that  this,  and  more,  was 
tendered  to  It  and  was  refused. 

The  decree  of  the  drcult  court  is  reversed, 
and  the  writ  dismissed. 


DABBY  et  al.  v.  PENCS;  Mayor,  et  al 
(Supreme  Court  of  Idaho.   Feb.  12,  19ia) 
CSyltebM  &»  the  Cowt.) 

1.  INTOXICATINO  LiQUOBS  (|  10^  —  REGULA- 
TION—POWER  OF  CiTT. 

Und^r  the  provisions  of  snbdivision  8  of 
section  42  of  the  charter  of  Boise  City,  power 
and  authority  la  granted  to  the  municipality  to 
license,  tax,  regulate,  restrain,  and  control  the 
sale  ol!  intoxicating  liquors. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  H  7-12 ;  Dec.  Dig.  I  10.*] 
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to  sell  intoxictttiog  Uqhoeb,  the  applitiant  is  not 
entitled  to  a  hearing  upon  such  application,  and 
the  ordinance  leaves  entirely  to  the  council  the 
method  or  means  b;  which  they  may  satisfy 
themselTes  as  to  the  fitness  or  qualification  of 
the  applicant  to  receire  a  license. 

J;Ed.  Note.— For  other  cases,  Bee  Intozieatinff 
Quora,  Cent  Dig.  H  68-70;  Dec  Dig.  {  70*] 

8.  InTOXICATINO  LiquOBS  (1 112*)— OBDIHAn- 
OES— GonBTKUCTION. 

Hie  provision  in  section  466  of  the  ordi- 
nances of  Boise  City,  making  the  conncil  the 
Judge  (rf  the  fitness  of  an  applicant  to  receive  a 
license,  and  giving  such  conncil  the  right  to  re- 
fuse a  license  to  all  persons  deemed  by  them 
unfit  to  carry  on  such  business,  thereby  pro- 
hibits such  i>ersons  from  engaging  in  such  busi- 
ness, but  is  not  a  probibltirai  against  the  busi- 
ness. 

J^Ed.  Note.— For  other  eaaes,  see  Intoxicating 
quors,  Cent  Dig.  S  122 ;  Dec  Dig.  %  112.*] 

Appeal  from  District  Goart,  Ada  County ; 
Fremont  Wood,  Judge. 

Handamoa  ti^  Bdward  Darby  and  another 
against  Joseph  T.  Pence  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed,  with  directions. 

F.  B.  Klnyon,  for  appellants.  Hawley* 
Pnckett  A  Hawley,  for  respondents. 

STEWART,  J.  This  Is  an  application  for 
a  writ  of  mandate,  by  which  petitioners  seek 
to  compel  the  mayor  and  council  of  Boise 
City  to  issue  to  them  a  license  to  retail  in- 
toxicating liqnors.  It  appears  from  the  af- 
fldaVit:  That  the  petitioners  are  partners  do- 
ing business  under  the  name  and  style  of 
"Darby  &  ScoUard,"  and  are  engaged  In  the 
retail  liquor  or  saloon  business,  and  bare 
been  so  engaged  for  more  than  two  years,  at 
825  Main  street,  Boise  City,  Idaho.  That  on 
July  1,  1909,  the  petitioners  paid  the  United 
States  revenue  license  provided  for  and  made 
necessary  under  the  laws  of  the  United 
States,  entitling  them  to  conduct  the  business 
of  retail  dealers  until  July  1,  1910,  and  on 
or  about  April  1,  1909,  paid  the  county  and 
state  license  provided  for  by  the  laws  of 
Idaho.  That  such  license  expires  on  April  1, 
1910.  That  both  the  United  States  and  state 
licensee  were  In  full  force  and  effect  at  the 
time  they  made  application,  under  the  ordi- 
nances of  Boise  City,  for  a  city  license.  That 
on  September  29,  1909,  the  petitioners  filed 
with  the  clerk  of  Boise  City,  for  presentation 
fo  the  mayor  and  common  council,  an  appli- 
cation and  request  for  license  to  carry  on 
Bald  retail  liquor  and  saloon  business  for  six' 
months  from  end  after,  and  Inclusive  of,  Oc- 
tober 1,  1909,  and  paid  to  the  city  clerk  the 
sum  of  $600,  the  same  being  the  semiannual 
license  for  carrying  on  said  business  for  six 
months,  and  requested  the  mayor  and  com- 
mon council  for  a  license  authorizing  them  to 
conduct  the  retail  liqiior  business  in  said  city. 
That  at  a  regular  meeting  of  said  city  coun- 
cil held  on  April  30, 1909,  the  matter  of  grant- 
ing a  license  for  said  business  to  the  petition- 
ers and  others  came  on  for  hearing.  That 


thereupon  the  foUowliv  proceedings  were 
had  with  reference  thereto  said  common 
council,  to  wit;  "On  motion  of  McAnley  the 
licenses  of  the  following  retail  liquor  dealers 
were  denied,  for  the  reason  that  the  appli- 
cants were  mot  considered  proper  persons  to 
carry  on  the  liquor  bnshiees:  Hillock  ft 
Smith,  Arc  Light  Saloon;  Bedal  Bro8.,iMont- 
real  Saloon;  B.  A.  McLau^^lln,  Mint  Saloon; 
Darby  A  Scollard,  Maple  Bar;  W.  H.  Rich, 
Alcove  Bar" — and  thereby  denied  said  appli- 
cation and  request  of  petitioners  for  license. 
That  thereafter,  and  on  October  1,  1909,  the 
plalntlfTs  made  further  demand  tlut  such 
license  issue,  and  said  request  was  denied, 
and  petitioners  requested  the  common  coun- 
cil of  Boise  City  for  a  hearing  for  the  pur- 
pose of  determining  whether  or  not  there 
was  legal  cause  or  reason  for  denying  sudi 
license,  and  said  request  was  denied. 

The  petitioners  then  allege  that  they  have 
been  engaged  in  the  retail  liquor  business  In 
Boise  City  for  the  last  two  years ;  that  they 
have  not  knowingly  violated  any  statute  of 
the  United  States  or  the  state  of  Idaho  or 
any  ordinance  of  Boise  City;  that  "each  of 
them  is  a  fit  and  suitable  person  to  conduct 
such  business;  that  no  Interest  of  said  Boise 
City  would  be  in  any  way  subserved  by  rea- 
son of  the  plaintiffs  not  receiving  the  license 
herein  mentioned";  that  no  complaint  has 
ever  been  made  to  the  mayor  or  common 
council  for  any  Infraction  of  the  laws  or  or- 
dinances, and  no  complaint  or  charge  has 
ever  been  made  or  filed  showing  or  tending 
to  show  that  the  plalntlfits  and  petitioners,  or 
either  of  them,  were  not  fit  persons  to  carry 
on  said  business;  that  they  have  a  large 
amount  of  money  Invested  in  their  said  busi- 
ness, and  the  business  is  a  profitable  source 
of  revenue,  and  the  good  will  is  of  great  val- 
ue; that,  by  reason  of  the  refusal  to  issue 
such  license,  they  are  unable  to  continue 
their  business  without  rendering  themselves 
liable  for  violating  the  ordinances  of  said 
city;  that  a  portion  of  their  stock  is  of  a  per- 
ishable character  and  would  deteriorate  in 
value,  and  their  business  will  be  ruined  and 
the  profits  cut  off  unless  the  license  is  issued ; 
that  no  notice  was  given  by  the  mayor  or 
common  council,  or  by  any  one  a<?ting  for 
them  or  in  their  b^alf,  that  they  would  be 
refused  permission  to  carry  on  their  said 
business,  and  the  first  intimation  they  had 
received  was  the  refusal  of  the  council  to 
grant  such  license,  and  ttecanse  of  the  failure 
to  notify  the  petitioners,  or  to  grant  such  li- 
cense, they  made  no  preparation  for  cloelng 
their  business  or  disposing  of  their  stock  and 
made  arrangements  to  continue  such  busi- 
ness; "that  plaintiffs  have  in  all  things  in 
regard  to  the  Issuance  of  said  license  com- 
plied with  all  the  terms  and  conditions  of  the 
statutes  of  the  United  States  and  of  the  state 
of  Idaho  and  the  ordinances  of  Boise  City ; 
that  tbey  are,  and  each  of  them  is,  of  good 
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moral  tihanctn  azkd  fitted  to  cany  on  sacb 
busluen  and  fully  qoaltfled  thereunder;  that 
no  cbarces  iiaTe  ever  been  filed  against  them, 
or  etthw  of  them,  tor  viokitkm  of  any  ordi- 
nance <tf  Boise  01t7  or  any  law  or  statute  of 
the  United  States  or  of  the  state  of  Idabo; 
that  no  hearli^;  was  had  or  notice  i^ven  to 
them  bf  any  charges  prefored  or  to  be  pre- 
ferred against  them ;  that  plaintiffs  and  petl- 
tlonersiiwereatsaidtlm^  and  now  are,  ready 
and  willing  to  meet  any  charges  that  may 
be  made  against  them,  and  to  show  tbeir 
qnallfications  for  carrying  on  said  bndnass 
and  their  good  moral  character;  that  the  d»> 
fendants  refused  tiiem  a  hearing  Uiereof ;  that 
the  actions  of  defendants  In  refoslng  said  11- 
ceoae  was  an  arbitmry  and  capridons  eser* 
else  of  authority,  without  reason,  legal  or 
otherwise  therefor,  and  an  nnjust  discrim- 
ination against  the  platutUb  and  petition- 
ersthat  the  appllcati<m  for  a  license  by 
petltlonerB,  if  ^nted,  would  not  exceed  the 
limit  fixed  by  an  ordinance;  that  the  license 
fee  paid  by  petitioners  la  still  retahied  by  the 
clerk  of  said  dty  and  has  not  been  returned 
to  the  petitioners.  To  this  affldarit  or  peti- 
tion a  general  demnrrer  was  filed  and  over- 
mled,  and  the  appellants  declined  to  plead 
further,  and  judgment  was  rendered  in  favor 
of  resp«idents,  ordering  that  a  writ  of  man- 
date Issue.  From  this  Judgment  this  appeal 
was  takm. 

It  Is  the  contention  of  appellants  that  the 
charter  and  ordinances  of  Boise  City  vest  in 
the  mayor  and  common  council  of  said  dty 
the  absolute  discretion  to  grant  or  refuse  an 
application  tar  license  to  sell  Intoxicating  llq- 
nors,  and  that  the  action  of  the  mayor  and 
common  council  in  such  matter  cannot  be 
amtroUed  by  a  writ  of  mandate;  while,  on 
the  iMirt  of  the  respondents,  it  Is  tilie  conten- 
tion that,  while  there  la  rested  In  the  mayor 
and  common  council  a  certain  discretion  aa 
to  granttog  or  refnsing  an  application  for  the 
sale  of  Intiolcating  liquors,  yet,  nnder  the 
facta  shown  by  the  afildSTlt  in  this  case,  it 
dearly  appears  that  the  mayor  and  common 
council  acted  arbitrarily  and  without  reason 
or  excuse  in  refusing  to  issue  a  license  to  the 
l>etltIon«8,  in  which  case  their  action  can  be 
oontroUM.  by  wilt  of  mandate. 

By  the  prorlslfau  of  aectlon  5  of  the  char^ 
ter  of  Boise  dty,  the  power  and  authority 
granted  to  the  municipality  la  vested  In  the 
mayor  and  oopimon  council,  and  in  ennmottt- 
Ing  such  powers  snbdirlston  8,  |  42,  of  the 
charter  proridea :  **To  license,  tax,  regulate 
and  restrain  baAeepera,  saloon  keepers,  deal- 
ers in  and  manufacturers  of  spirituous,  t1- 
noDS  or  malt  liquors,  and  the  places  whwe 
the  same  are  k^t  tor  aale,  or  In  any  manner 
disposed  of,  and  to  regulate  and  ctmtrol  the 
locatUin  of  sudi  placea  and  the  sale  and  dis- 
posal of  sQch  liqnors ;  *  *  *  and  tor  the 
purpose  of  this  act  to  define  and  declare 
who  Is  a  barkeq>er  or  dealer  in  spirituoua, 
Tlnous  or  malt  liquors,  and  what  la  a  bar^ 
room,  drinking  shop  or  place  where  spiritu- 


ous, Tlnous  or  malt  Uquors  are  kept  for  sale 
or  disposed  <rf,  •  •  •  and  to  caned  and 
rerdce  any  sndi  license,  in  their  dlacretlOD." 

The  re«pondaits  in  thdr  affidavit  ivon 
wbidi  the  application  tm  the  wAt  of  aian- 
date  la  founded,  incorporate  therdn  and 
make  a  part  Uiereot  the  ordinances  of  Boise 
City  in  relation  to  the  granting  of  a  license 
to  sell  Intoxicating  llqnora.  Section  406,  as 
thus  set  forth.  Is  as  follom:  "All  penons 
selling,  or  giving  away,  ^iritnoua,  malt  or 
fermented  liquors  or  wines,  to  be  drask  In 
or  about  the  pronlses  where  sold,  shall  pay 
a  semiannual  Iteense  of  960a00  cash  In  ad- 
ranee,  on  the  ilrat  day  of  Octobw,  and  April 
of  eadK'year.  •  •  •  The  conmum  coondl 
shaU,  If  the  applicant  for  a  Ucense  la,  hi  the 
opinion  of  the  ooundl,  a  proper  pers(m  to  car- 
ry on  a  liquor  buslneaa,  aa  mentioned  In  the 
ordlnancea  of  Boise  City,  make  an  order 
that  the  dty  clerk  issue  a  license  to  Buch 
person  or  persons  upon  the  paymoit  to  him 
of  the  sum  required  for  the  particular  kind 
of  license  applied  for.  •  •  •  Provided, 
further:  That  no  license  for  the  sale  of  liq- 
uor shall  be  taned  for  a  less  period  than  six 
(6)  months." 

It  will  be  observed  that  by  the  terms  of 
this  ordinance  the  common  council  Is  made 
the  sole  and  exduaive  Judge  of  the  fltoesa 
of  an  applicant  to  receive  a  license,  and  by 
reason  of  thia  provision  found  In  the  <Hrdi- 
nance  the  facta  of  thla  case  do  not  bri^  it 
within  that  rule  of  law  announced  many 
courts  which  hold  that  where  a  dty  enacts 
an  ordinance  regulating  the  Uquor  business, 
and  provides  the  methods  and  means  for 
securing  a  license^  and  In  wbldi  the  appli- 
cant compiles  with  ail  the  regolattona  of  andi 
ordinance^  and  the  license  is  refused,  manda- 
mus will  issue  to  compel  such  council  to  is- 
sue such  license.   For  this  reoaon  many  of 
the  cases  dted  by  counsel  for  re^ndoit  are 
not  a]n)llcable  to  the  facts  of  this  case,  and 
In  discussing  the  law  of  this  case  we  shall 
only  deal  with  such  cases  aa  were  con^der- 
Ing  a  state  of  facts  similar  to  those  contained 
in  the  affidavit  in  this  case.   The  council, 
theretore,  having  provided  by  ordinance  tbat 
a  license  will  not  laaue  unless  the  common 
council  be  of  the  opinion  that  the  aivUcant 
Is  a  fit  person  to  carry  on  such  buslneBB,  and 
It  appearing,  as  alleged  in  the  aflldavlt,  tluct 
the  common  council  tiad  determined  that 
question  and  dedded  that  the  re^ondenta 
were  unfit  p«sons,  the  question  arises  wheth- 
er the  courts  will  review  the  determination 
of  such  question  by  the  common  coundL 

Counsel  have  not  called  our  -  attention  to 
any  ^clslon,  and  from  our  investigation  of 
the  subject  we  have  been  unable  to  find  any, 
whidi  goes  to  the  extent  tbat  mandanaus 
will  He  to  compel  a  mnnldpallty  to  Issue  a  li- 
cense, when  the  applicant  fails  to  brins  hlm- 
sdf  within  Uie  provlstons  of  the  ordinances 
of  such  d^  governing  the  lasidng  of  such 
licenses.  This  court  had  this  qnestl<m  under 
oonsidraatlon  In  the  case  of  Pertdns  t.  Tytyiy^ 
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14  lOaho^  607,  HO  Fac.  6H  and  In  the  ma- 
joritr  oi^nitm  it  la  held:  *^e  language  of 
the  ordinance  we  do  not  think  la  mandatory, 
aad  aectkm  116  proTides  that  'upon  the 
gzantlns  of  the  license  petitioned  for/  etc. 
bat  does  not  provide  that  it  moBt  be  granted 
to  dlsrepntable  characters  whose  conduct 
of  the  business  would  menace  the  peace  of 
the  citsr.  It  does  not  provide  that  the  license 
moat  be  granted  upon  presenting  the  petition. 
If  the  dtr  conndl  had  no  discretion  In  the 
matter,  bnt  most  grant  the  Uceiue.  the  ordi- 
nance in  question  would  have  provided  that 
upon  flllng  a  proper  petition  a  license  must 
laaneL"  The  writer  of  this  q^lnlon,  however, 
mm  of  the  oplnlcm  that  Inasmuch  as  the  stat- 
ute granted  to  the  dty  certain  powers  and  re- 
qoired  snch  powers  to  be  exercised  by  ordi- 
nance, and  the  dtj  having  passed  an  ordi- 
nance regulating  the  Issuance  of  licenses  to 
stiU  intoxicating  liquors,  upon  tbe  petitioners* 
complying  therewith  the  council  bad  no  au- 
tliarity  to  reject  such  application  upon 
gronnds  and  reasons  not  covered  by  tbe  or- 
dinance. While  the  majority  of  the  court 
were  of  tbe  opinion  that,  notwithstanding 
tbe  fact  tb&t  an  applicant  for  license  to  sell 
intoxicating  liquors  bad  complied  with  tbe 
ordlnancee,  yet  the  council  had  the  power 
to  refose  a  license  for  any  other  good  or  suf- 
ficient reason  appearing  to  them,  such  as  the 
unfitness  of  the  aiq^llcant 

In  the  case  now  nnder  consideration,  how- 
ever, the  petitioners  show  by  the  facts  al- 
leged In  their  affidavit  that  they  have  not 
bnragtat  themselves  within  the  provisions  of 
tbe  ordinances  of  Boise  City.    They  show 
that  they  have  not  satlBfled  the  city  conndl 
ttat  they  are  fit  persons  to  carry  on  the 
bosinesB  of  selling  Intoxicating  liquors.  They 
expressly  allege  that  the  dty  conndl  refused 
to  grant  Hiem  a  license  because  In  the  opln- 
Im  of  the  conndl  th^  were  not  fit  persons 
to  receive  tbe  same,  and  under  the  ordinance 
the  conncU  were  made  the  sole  Judges. 
While  the  respondents  allege  In  their  sfflda- 
▼ft  that  tbey  were  persons  of  good  moral 
character,  fit  and  qnallfled  to  carry  on  the 
bosfneas  of  selling  Intoxicating  llqoor,  and 
tbat  tbey  bad  previously  been  licensed  by  the 
cUy  to  condud  such  business,  and  that  they 
bsd  received  a  lic^se  from  the  government 
of  the  Uiaited  States  and  also  the  state  an- 
thorizing  tbem  to  carry  on  sncb  business, 
yet  ttifise  all^tiona  do  not  bring  the  case 
wttUn  tbB  reqidronents  of  the  ordinance. 
I^ider  tlie  ordinance.  It  is  not  a  question  as 
to  whether  tbe  applicant  deems  himself,  or 
bi  fact  la,  <^  good  moral  character  and  fit 
to  carrj  on  the  business,  bnt  is  he  sndi  in 
tbe  oiAolon  of  the  comnum  council?  The  or- 
dfaiance  does  not  provide  that  a  license  shall 
te  IsBDCd  to  a  person  possessing  such  quail- 
Bcationa,  when  in  the  opinion  of  the  council 
sedi  peraon  la  not  fit  to  carry  on  snch  busl- 
aesa   So  it  is  immaterial  whether  tbe  ap- 
plicant be  a  man  of  good  moral  character  and 
fit  to  carry  on  the  business.  In  the  opinion  of 


the  public  generally,  or  in  tbe  opinion  of 
the  court;  he  must  be  fit  In  the  tvlnion  of 
the  council  to  entitle  him  to  a  license;  If 
the  fad  that  the  applicant  was  a  man  ot 
good  moral  character  and  fit  to  carry  on 
tbe  business,  and  such  qnestton  was  one 
which  might  be  reviewed  in  the  courts,  then, 
instead  of  the  common  council  of  Boise  City 
being  tbe  Judge  of  the  fitness  of  an  applicant, 
as  provided  In  the  ordinance,  the  court  would 
become  the  Judge,  and  the  provisions  of  the 
ordinance  would  be  of  no  force  or  effect 
whatever.  Had  the  common  conndl  intend- 
ed to  leave  the  question  of  the  applicant's 
fitness  to  receive  a  license  open  to  investi- 
gation in  the  courts,  tb&x  the  ordinance 
would  have  so  provided.  In  other  words,  had 
the  ordinance  provided  that  a  license  should 
be  issued  to  a  person  of  good  moral  charac- 
ter and  fit  and  qnallfied  to  carry  on  the  liq- 
uor business,  then  It  might  be  the  courts 
would  review  the  qualification  and  fitness  of 
such  person ;  but  that  la  not  this  case,  as  the 
ordinance  in  direct  terms  commits  the  ques- 
tion of  fitness  solely  to  the  Judgmrat  of  the 
common  council,  and  to  permit  the  court  to 
review  the  action  of  the  council  In  deter- 
mining this  matter  would  annul  and  set  aside 
tbe  express  provisions  of  the  ordinance. 

We  have  selected  a  few  cases  which  we 
deem  lurtlcularly  in  point.  Inasmuch  as  the 
courts  were  considering  statutes  and  ordi- 
nances which  made  tbe  court  or  board  au- 
thorized to  Issue  a  license  the  sole  Judge  as 
to  the  expediency  of  Issuing  the  same,  and 
In  each  of  these  cases  the  court  held  that, 
when  the  law  provides  that  the  authority 
issuing  the  license  should  be  the  Judge  of 
the  fitness  of  the  applicant  or  the  expediency 
of  issuing  the  same,  the  discretion  thus  vest- 
ed could  not  be  controlled  by  writ  of  man- 
damns.  It  no  doubt  was  the  intention  of  the 
dty  council  of  Boise,  in  enacting  the  ordi- 
nance under  consideration,  to  place  the  sale 
of  intoxlcaf&ig  liquors  in  the  hands  of  law- 
abiding  persons  who,  in  the  Judgment  of  the 
council,  would  obey  the  law  and  condud  or- 
derly places  of  business,  and  In  order  to  be 
perfectly  safe  In  audi  relation  the  council 
by  proper  ordinance  reserved  to  itself  the 
right  to  be  the  ade  Judge  as  to  the  fitness 
of  an  ai^Ucant  to  receive  a  license.  Whm 
a  atatutf!  or  dty  ordinance  provides  that  the 
authority  empowered  to  Issue  a  license  to  sell 
intoxicating  liquors  nuy  determine  the  ex- 
pediency of  issuing  sudi  license,  or  the  quali- 
fication or  fitness  of  the  applicant,  and  no 
provision  Is  made  for  reviewing  such  action, 
the  determination  of  audi  question  by  snch 
authority  Is  final  and  cannot  be  controlled 
by  mandamus. 

In  the  case  of  State  v.  Northfleld  Common 
Conndl,  M  Minn.  81, 101  N.  W.  1063,  the  Su- 
preme Court  of  Minnesota  had  under  consid- 
eratton  a  question  very  much  like  the  one  pre- 
sented in  this  case.  The  ordinances  of  said 
dty,  among  other  things,  provided  that  every 
person,  who  should  ai^  to  the  common  oonn- 
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dl  for  ft  Ilcenfle  to  sell  Intoxicating  liquors, 
and  whose  application  shall  be  approved  by 
the  council,  shall  be  entitled  to  receive  the 
same  subject  to  the  conditions  and  restrictions 
named  and  specified  in  other  sections  of  the 
ordinance,  in  construing  this  ordinance,  the 
court  says :  **The  further  point  made  by  re- 
lator that,  under  section  2  of  the  ordinance 
above  quoted,  he  was  oitltled  to  a  license  as 
a  matter  of  right,  la  not  well  tak^  The 
section  provides  that  every  person  who  shall 
apply  to  the  common  council  for  a  license  to 
deal  In  Intoxicating  liquors,  and  whose  'ap- 
plication shall  be  approved  by  the  common 
connellt*  Bball  be  entitled  to  receive  the  same. 
It  Is  ui^ed  that  the  language,  'tihall  be  enti- 
tled to  recdve  the  same,'  makes  it  mandatory 
upon  the  council  to  issue  all  licenses  where 
the  applicants  onnply  with  all  the  prelimina- 
ry conditions  prescribed  by  the  ordinance. 
This  language,  however,  applies  only  to  an 
applicant  whose  a];q)llcfttlon  *shall  be  approv- 
ed,* and  whether  any  particular  application 
shall  be  approved  rests  in  the  sound  Judg- 
ment and  discretion  of  the  council.  If  one 
be  approved,  and  the  recorder  or  mayor  of 
'the  city  should  refuse  to  Issue  the  IIc«ise, 
mandamus  would  lie  to  compel  those  officers 
to  perform  tiieir  duty  and  Issue  it ;  but  man- 
damns  win  not  lie  to  compel  the  approval  of 
an  application,  where,  as  in  this  case,  the 
granting  or  refusing  of  the  same  Involves  an 
exerdse  of  Judgment  and  discretion  on  the 
part  of  the  council." 

In  the  case  of  People  v.  Board  of  Excise 
(City  Ct.)  16  N.  Y.  Snpp.  798,  the  court  had 
under  consideration  the  discretion  vested  In 
the  exdae  board,  under  a  statute  which  pro- 
vides that  no  license  should  be  granted  un- 
less the  board  of  occise  "sball  be  satlsfled, 
upon  examination,  inter  alia,  that  a  license 
may  properly  be  granted  for  such  sale  In  the 
place  proposed."  And  the  court  said:  '^he 
board  of  excise  has  assigned,  as  its  reason 
for  rejecting  the  appUcatl<m  of  the  relators, 
that  there  were  already  licensed  saloons  In 
actual  operation  on  each  of  the  other  three 
comers  of  Columbia  place  and  State  street 
We  think  that  1b  equivalent  to  a  finding  by 
the  Roard  that  a  license  might  not  properly 
be  granted  in  the  place  proposed.  We  can- 
not say  that  the  reason  assigned  for  refusing 
the  license  was  not  'good  or  valid.'  As  be- 
fore stated,  the  power  Is  vested  by  the  stat- 
ute In  the  board  *to  regulate'  the  sale  of  liq- 
uor, and  It  was  clearly  within  the  power  vest- 
ed in  the  board  by  the  statute,  in  regulating 
the  sale  of  intoxicating  liquors,  to  hold.  In 
the  exercise  of  Its  discretion,  that  liquor 
Btores  on  three  out  of  four  corners  of  Inter- 
secting streets  rendered  the  fourth  comer  a 
place  where  a  license  might  not  properly  be 
granted.  It  never  was  Intended  by  the  stat- 
ute to  constitute  the  Judges  of  the  courts  ex- 
cise commissioners,  but  only  to  give  the 
courts  a  power  of  review  over  any  abuse  of 
the  discretion  vested  in  and  exercised  by 
the  board  of  excise." 


Discussing  this  same  question  in  the  case 
of  People  V.  Murray  (Super.)  38  N.  Y.  Sopp. 
177,  the  Superior  Court  of  New  York  City 
says:  "It  appears,  therefore,  by  the  return, 
that  the  commissioners  exercised  the  dis- 
cretion vested  In  them  by  law ;  and,  that  dis- 
cretion not  having  been  abused,  the  refusal 
to  grant  a  license  to  the  relator  is  not  ar* 
bi^ry  or  capricious,  under  the  act" 

In  the  case  of  Heblich  v.  Judge  of  Han- 
cock  County  Court,  10  S.  W.  465, 10  Ky.  Law 
B^.  811,  tiie  Court  of  Appeals  of  Kentucky 
holds:  "It  Is  said  by  the  anwllee  that  the 
power  to  grant  sndi  a  license  is  with  the 
trustees  of  the  town,  and  not  with  the  county 
Judge,  but  he  has  failed  to  call  the  attention 
of  this  court  to  ttie  provisions  of  the  town 
charter,  or  tiie  act  under  whicih  this  pow»  is 
conferred.  It  Is  Immaterial,  however.  In  de- 
termining the  question  presmted  -here,  where 
thid  power  is  lodged.  Neither  the  county  Judge 
nor  the  trustees  are  required  to  grant  such  a 
license,  unless  it  shall  be  deemed  eqiedlent 
to  do  80.  They  are  to  Jud^  the  necosity 
of  such  a  grant,  and  not  this  court"  The 
statute  upon  whldi  the  above  decision  was 
rendered  is  as  follows:  "The  privily  to  sell 
spirituous  liquors  shall  not  be  implied  or  em- 
braced in  any  license  to  keep  a  tavern,  as 
heretofore,  nor  In  a  license  to  keep  any  cof- 
fee house,  boarding  housei  restaurant  or  oth- 
er place  of  entertalnmmt  licensed  by  any 
court  or  the  trtrntees  or  other  authority  In 
any  town  or  city,  unless  the  said  court  trus- 
tees or  other  authority  shall  deem  It  ex- 
pedient BO  to  do,  and  shall  sped^  said  priv- 
ilege In  said  license." 

In  the  case  of  State  r.  Com'irs.  12  Xeb.  54. 
10  N.  W.  571,  the  Supreme  Court  of  Nebraska 
had  under  review  the  following  statute:  "The 
county  board  of  each  county  nfay  grant  a  li- 
cense for  the  sale  of  malt  spirituous,  and 
vinous  liquors,  if  deemed  expedient  ui>on 
the  application  by  petition  of  thirty  of  tUe 
resident  freeholders  of  the  town" — and  held. : 
"This  gives  the  county  commlsslonen  dis- 
cretion In  Issuhig  licenses.  If,  In  thdr  opin- 
ion, It  Is  Inexpedient  to  Issue  such  licenses, 
mandamus  will  not  lie  to  compel  them.  Xbe 
statute  has  placed  the  whole  matter,  so  far 
as  It  relates  to  counties,  under  the  control 
of  the  county  commissioners;   and  In  ca.se 
they  refuse  for  cause  to  Issue  license,  tbeir 
action  thereon,  being  discretionary,  cannot 
be  controlled  by  mandamus." 

In  23  Cyc  137,  the  author  cites  many  au- 
thorities and  summarizes  the  conclusions  aa 
follows:  "Where  a  court  or  board  of  officers 
la  Invested  with  a  Judicial  discretion  aa  -to 
the  grant  or  refusal  of  licenses,  and  wbere 
In  the  exercise  of  such  discretion  It  has  exam- 
ined and  rejected  a  particular  appllcatloii  for 
license,  mandamus  will  not  He  to  review  tlao 
case  and  compel  the  grant  of  a  license,  unless 
It  shall  appear  that  such  discretion  has  be^n 
abused  or  exercised  In  an  arbitrary  and  iui~ 
lawful  manner." 

The  correct  rule,  as  applied  to  this  caso. 
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ins  umoonced  by  JnBHee  Field  In  tbe  caM 
df  Cmrl«r  T.  Gbristflmen,  137  U.  &  86.  U 

mumer  and  ntent  of  regidttloii  rat  in  thfl 
aenttOD  ct  the  gorernlng  antlunrity.  Tbat 
nOwrttrniay  rest  In  rach  officers  aa  It  may 
dnn  foopa  the  power  of  paaalng  upon  ap- 
plktttoDB  for  pennJasiim  to  carry  It  oo,  and 
to  lane  UeraseB  for  that  pnrpoaa.  It  la  a 
Ditter  of  leglfllatlTe  will  only.  Aa  In  many 
oflier  eaaea,  the  offlcera  may  not  always  ex- 
etbe  the  power  conferred  upon  them  with 
risdom  or  jnatice  to  the  parties  aifected. 
Bat  tbat  is  a  matter  which  does  not  affect 
tbeintborlty  of  the  8Ut&  •  • 

Coonad  fbr  respondents  cite  the  ouk  of 
ZuiODe  T.  Uoond  Ct^.  103  m.  052,  and  urge 
tbit  case  Is  dedslve  of  the  questions  InvolT- 
M  In  tbe  ease  now  under  ccmaideration.  An 
eomlnatlon  of  that  case,  however,  we  think 
Aarly  shows  that  the  qneiAions  the  court 
wu  dealing  with  are  very  mnch  unlike  the 
fDcrtloDB  inrolred  In  this  case.  In  that  case 
tlte  dty  coandl  passed  a  general  ordinance 
proFtdiog  for  the  issuance  of  a  licaose  to 
keep  draiuBbops  upon  certain  conditions  set 
ODt  in  tbe  ordinance,  and  It  Is  all^^  that 
tile  petitioners  conformed  with  all  the  condi- 
tions and  requlremeDtB  of  the  ordinance,  and 
tbat  their  application  was  denied  without 
any  reason  being  assigned,  and  atrant  the 
lame  time  that  other  licenses  were  issued  un- 
der the  same  ordinance,  that  the  applicant 
vu  in  every  respect  a  suitable  person  to  be 
IkHised,  and  that  be  was  the  only  person 
vbose  appllcatlon  for  license  had  ever  been 
Rfosed,  and  because  of  such  facts  tbe  rec- 
oil showed  an  arbitrary  discrimination  on 
tbe  part  of  the  council,  and  no  excuse  or  ex- 
I^tloD  was  shown  or  offered  for  their  ac- 
tion; and  in  the  course  of  the  opinion  the 
court  said:  "It  is  claimed  that  municipal  au- 
tborltles  may  exercise  a  discretion  in  such 
iuttet&   We  do  not  decide  that  they  may 
not  refuse  license  to  persons  of  such  habits 
uid  character  as  reader  them  unfit  persons 
to  be  licensed.    In  this  case  the  authorities 
iad  Qot  decided  that  the  applicant  was  not 
1  fit  man  to  be  licensed.   On  this  record  It 
ttiDda  confessed  that  the  applicant  Is  a  suit- 
itle  person  to  be  licensed." 

This  statemmt  of  tbe  court  shows  very 
clearly  the  difference  between  that  case  and 
the  one  under  consideration.  In  tbe  Zanone 
it  does  not  appear  that  the  council  were 
luade  the  sole  Judges  of  the  fitness  of  the 
■pplicant  to  receive  a  license,  as  In  the  case 
u  bar.  In  the  Zanoue  Case  It  also  appeared 
tbat  the  license  was  refused  without  any  ree- 
m  being  glr^  or  any  justification  being 
(bowD  by  the  city ;  while  In  tbe  case  at  bar  It 
■ppeara  that  the  license  was  refused  liecaase 
Uie  applicants  were  unfit  persons  to  receive 
^  same.  The  arbitrary  action  of  the  coun- 
In  the  Zanone  Case  appeared  by  reason  of 
tbe  fact  tbat  tbey  gave  no  reason  for  their 
anion,  and  nnder  like  conditions  granted  M- 
K<»ea  to  other  appUcants,  and  thereby  show- 


ed s  discrimination  asalnst  11m  an>Ucukt£ 
and  the  oonrt  expreertly  h^  that  they  did 
not  decide  that  the  council  might  not  rtfnae 
a  license  to  penwna  of  sneh  habits  and  diar- 
acter  as  rendered  them  unfit  pmons  to  be  li- 
censed. From  this  analysis  of  tSiat  case  it 
clearlx  appears  that  it  is  not  an  anthority 
whidi  sboold  guide  thla  court  under  tlie  tacts 
of  the  caoe  at  bar. 

Tbe  case  of  H(«lan  r.  Gomnionwealtta.  6S 
B^.  147,  we  Qiittk  Is  also  deaiiy  distlngnlidi- 
abla,  'Xb9  court  said:  *'Thoo^  the  discre- 
tlon  conferred  by  law  on  the  county  courts 
Is  broad,  it  should  not  be  exercised  in  an  ar- 
Idtrary  and  ^iniitnifaa  manna,  and.  whoi 
smdi  an  exercise  of  tbe  power  is  manifested, 
this  court  would  fnterpose;  but.  In  tiiis  case, 
the  evidence  ftills  to  tbow  that  there  waa 
any  necessity  for  file  grant,  or  that  trnvders 
were  put  to  any  SnconTOilence  from  the  re> 
fusal  of  the  court  to  grant  tlie  iwlrilege  to 
app^ant,  and  as  this  court  cannot  inquire 
into  tbe  fflottTOB  of  the  coun^  judge  by 
which  lie  was  influenced,  but  must  de<dde  the 
question  upon  the  erldtfice  aa  jnresrated  and 
tbe  law  applicable  thereto,  we  cannot  say 
that  an  abuse  of  tlw  discretion  conferred  has 
been  made  out" 

Applying  the  rule  thus  announced  to  the 
case  under  consideration,  we  may  safely  ob- 
serve that,  inasmuch  as  it  appears  from  the 
allegations  of  tbe  affidavit  that  the  common 
council  rejected  the  respondents'  application 
on  the  ground  that  they  were  not  fit  persons 
to  receive  such  license,  this  court  will  not  Id- 
qulre  Into  the  motives  or  the  facts  upon 
which  the  council  acted,  but  will  dedde  tbe 
case  upon  the  record  as  it  appears  and  the 
law  applicable  thereto,  and  from  such  facts 
we  cannot  say  that  the  common  council  abus- 
ed tbe  power  given  them  by  the  ordinance  In 
rejecting  the  respondents*  application. 

Counsel  for  respondents  also  cite  tbe  case 
of  In  re  Excise  License  (Super.)  88  N.  T. 
Supp.  425;  but  in  our  view  tbat  case,  rather 
than  supporting  tbe  respondents'  contention, 
is  against  It,  for  tbe  court  says:  "But  there 
are  many  questions  concerning  wblcb  tbe 
action  of  excise  boards  will  not  t>e  disturb- 
ed. Such  Imards  must,  in  the  i^ture  of 
things,  determine  whether  the  applicant  pos- 
sesses the  qualifications  required  by  section 
18  of  the  act,  whether  the  place  Is  one  which 
ought  to  be  licensed,  whether  Its  proximity 
to  a  church  or  schoolhouse  or  to  other  sa- 
loons In  the  neighborhood  makes  It  unwise 
and  improper  to  grant  the  occupant  a  license. 
Tbe  board,  with  its  retinue  of  Inspectors,  its 
facility  for  inquiry  by  evidence  or  otherwise, 
is  peculiarly  qualified  to  •  pass  upon  these 
questions;  and  their  findings  thereon  must, 
in  all  but  extreme  cases,  meet  with  approval. 
At  all  events,  mandamus,  which  Is  a  writ 
resting  largely  in  discretion,  will  lie  only 
where  the  refusal  to  license  Is  placed  on 
grounds  which  are  clearly  arbitrary  or  il- 
legal, and  not  where  the  discretion  of  the 
board  has  been  exercised,  and  not  abused. 


Digitized  by 


490 


107  PACIFIC 


BEPOBTSIB. 


(Idaho 


The  discretion  of  the  court  Is  not  to  be  sub- 
stituted for  that  of  the  excise  board.  The 
Legislature  has  lodged  such  discretion  with 
the  toard,  and  It  should  remain  there,  except 
In  a  dear  or  an  extreme  case  of  abase." 

In  line  vlth  this  authority,  It  appears  that 
the  ordinance  of  Boise  City  has  lodged  with 
the  council  the  right  and  power  to  determine 
the  fitness  of  an  applicant  for  a  license,  and. 
unless  the  action  of  the  council  clearly  ap- 
pears to  haTC  been  arbitrary  or  Illegal,  the 
judgment  of  the  court  wUl  not  be  substitut- 
ed for  the  Jadgment  of  the  city  council.  So 
we  might  continue  to  review  the  authorities 
rdled  upon  by  respondents ;  but  an  examina- 
tion of  such  authorities.  In  our  opinion,  con- 
<dnidTely  shows  that  they  do  not  support  the 
contentions  made  by  counsel  for  respondents 
as  applied  to  the  facts  appearing  In  the  affl- 
daTlt  for  the  writ  in  this  case. 

It  Is  now  recognized  as  the  law  of  this 
state  that  no  person  has  any  vested  or  In- 
herent right  to  engage  in  the  sale  of  intox- 
icating liauors,  and  that  the  business  is  en- 
tirely under  the  control  of  the  state,  and 
the  Legislature  having  vested  the  city  of 
Boise  with  the  power  to  license,  tax,  regu- 
late, control,  and  restrain  the  business,  the 
power,  to  the  extent  of  the  grant  thus  vest- 
ed, will  not  be  reviewed  or  Interfered  with 
by  the  courts  as  long  as  the  council  in  exer- 
cising such  power  does  not  run  counter  to 
tiie  provisions  of  the  Constitution  and  laws 
of  the  state.  OlUesby  v.  Board  of  Com'rs, 
107  Pac.  71.  It  Is  alleged  In  the  affidavit 
that  the  council  refused  to  grant  the  peti- 
tioners a  hearing  upon  their  application,  and 
because  of  such  fact  it  is  claimed  the  action 
of  the  council  was  ai1)ltrary.  &eferrlng  to 
the  ordinance,  however,  we  find  that  it  does 
not  provide  for  a  hearing  upon  an  applica- 
tion for  a  license,  and  under  the  ordinance 
the  respondents  were  not  entitled  to  a  hear- 
ing, and  it  was  entirely  within  the  power 
of  the  council  to  satisfy  themselves  In  such 
manner  as  they  saw  fit  as  to  the  fitness  or 
qualifications  of  the  applicants.  They  might 
have  had  a  hearing  and  upon  such  hearing 
determined  the  fitness  of  the  applicants.  Th«y 
may  have  learned  through  their  police  offi- 
cerSf  oi  had  personal  knowlet^e  which  en- 
abled them  to  form  the  conclusion^  that  the 
applicants  were  not  fit  persons,  and  under 
the  ordinance  they  were  not  confined  to  any 
particular  or  specific  method  to  be  pursued 
In  informing  themselves  of  the  facts  which 
would  enable  them  to  form  the  opinion  np<Hi 
whldi  they  were  authorized  to  act  In  grant- 
ing or  refusli^  the  license.  It  was  sufficient 
that  th^  were  of  the  opinion  that  the  ap- 
plicants were  not  fit  persons  to  engage  in  the 
IlQuor  business.  The  ftict  that  under  this  or- 
dinance th^  might  be  of  the  opinitm  that 
one  applicant  was  fit  and  anothw  unfit  to 
receive  a  license,  and  because  they  denied 
a  license  to  the  person  they  deemed  unfit, 


would  not  make  their  action  discriminatory 
or  arbitrary.  If  the  matter  was  subject  to 
review  by  the  court,  the  court  would  be  plac- 
ed In  the  same  position  and  might  determine 
one  applicant  unfit  and  anoUier  fit,  and  yet 
the  action  of  the  court  would  not  be  atbt- 
trary  or  discriminatory. 

It  Is  also  contended  that,  if  the  council 
of  Boise  City  is  vested  wiUi  antborlty  to 
determine  who  Is  a  fit  person  to  receive  a 
license,  the  result  wonid  lead  to  a  prohibi- 
tion of  the  buslneBs  entirely.  It  should  be 
remembered,  however,  that  tbB  fact  the  ooxm- 
dl  may  decide  that  an  applicant  Is  an  <anflt 
person  to  receive  a  license  does  not  amount 
to  a  pnAlbltlon  of  the  boslness.  This  Is 
merely  prohlbltmy  as  to  tha  person  deemed 
by  them  to  be  imflt  to  carry  on  sodi  busi- 
ness, but  Is  not  prohibitory  of  the  business. 
From  the  allegations  of  the  cnnplaint,  it  ap- 
pears that  sudb  action  of  ttie  conndl  has  not 
resulted  in  the  prohUdtitm  of  the  liQuor  bnsi- 
nees  in  BoUw,  fdr  it  Is  alleged  in  th«  affidavit 
that  there  are  27  retail  liquor  houses  to  whom 
license  has  been  Issned.  It  certainly  cannot 
be  contended  upon  reason  that  this  number 
will  be  unable  to  vatfeis  snffldoit  llqoora  to 
assuage  the  thirst  of  the  dtlsens  of  this  dty 
or  d^y  any  citizen  the  om>ortnnity  to  secure 
all  the  liquor  necessary  or  required  to  sat- 
isfy his  ai^etlte  or  stimulate  bim  to  action. 
It  might  be  suggested,  tn  this  connection, 
that,  If  these  27  liquor  houses  are  in  any 
way  handicapped  In  tbelr  ability  to  supply 
their  customers,  it  would  be  only  necessary 
to  increase  the  nnmber  of  employes  or  snr- 
ants  to  supply  the  call  and  demand  for  In- 
toxicating drinks,  and  by  this  simple  meth* 
od  it  would  seem  that  everyixKiy  would  be 
enabled  to  be  fully  sui^Ued,  and  all  thirst 
appeased. 

Whether  the  council  has  power,  under  the 
charter,  to  pass  an  ordinance  atisolutely  pro- 
hibiting the  UcfDSlQg  of  liquor  houses  with- 
in the  city  is  not  involved  in  this  case,  and 
If  a  fit  or  suitable  person.  In  the  opinion  of 
the  council,  does  not  apply  for  a  license,  and 
thereby  no  one  engages  In  the  business,  to  be 
most  generous,  we  might  assign  as  a  reason 
the  reluctance  of  people  generally  to  engage 
in  the  business  because  of  Its  nature  or  char- 
acter, rather  than  that  the  council  acted  ar- 
bitrarily and  capriciously  In  denying  a  li- 
cense to  those  who  do  apply.  We  are  satis- 
fied that  the  application  for  a  writ  of  man- 
date did  not  state  facts  suffldoit  to  entitle 
the  applicants  to  the  writ,  and  that  the  court 
erred  In  overruling  the  demurrer  to  the  af- 
fidavit 

The  Judgment  Is  reversed,  and  the  trial 
court  directed  to  sustain  the  demurrer  to  the 
application.  Costs  awarded  to  appellants. 

SULLIVAN,  a  J.,  and  AUjSBIB;  con- 
cur. 
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DUKES  T.  BOARD  OF  GOUNTZ  COM'BS 
or  BOISE  X30UNTX. 
(Soprme  Oooxt  of  Idaho.  Feb.  24  IMO) 

(Syllabus  by  the  Court.) 
1.  Gounnzs  ({  68*)— Offioebs— Pboceedinqb 

»R  CUBIOAL  ABBISTANCK—NATUBS  OF 
OITD  APPXIOATION. 

Wben  application  la  made  by  the  clerk  ot 
tha  diatrict  court  and  ex  officio  auditor  and  ze- 
coider  for  clerical  assiatance,  ODder  the  provl- 
aiona  of  Rev.  Codea,  f  2119.  and  the  board  of 
conunlaaloneia  to  whom  aodi  application  i»  ad- 
dreaaed  continaea  auch  application  to  the  next 
auoceedinf  seBsion  of  the  board,  and  in  the  mean- 
time applicant  filea  a  paper  addressed  to 
■nch  board,  containing  an  argnment  and  reason 
wfa7  the  applicant  abould  be  allowed  aaHletanee, 
the  latter  will  not  be  considered  as  a  aeparate 
application,  but  menlT  an  aisnment  in  aupport 
of  the  former  appllcatum. 

[Ed.  Mote^For  other  eases,  ace  Coantieak 
Gat.  Dig.  IS  87-00;  Dec.  Die.  «  68.*] 

2-  JuDomifT  ({  218*)— Mods  or  Bcirianos— 

FOUl— FlNDIHOa  AMD  JUDCOONT  ON  SSPA- 

KATB  Paper. 

Under  the  provMons  of  Rer.  Codes,  I  4407. 
tiw  oonrt  makes  Its  findings  and  CMicInnona  of 
law  and  enters  judgment  thereon ;  and-  there  is 
nothing  In  the  statute  which  requires  that  the 
judgment  should  be  written  upon  a  separate 
piece  of  paper  from  the  findings  and  ccMiclarions 
ct  law.  The  statute  is  complied  with  when  the 
court  makes  its  findings  and  conclusions  of  law, 
and  states  them  separately  and  follows  the  same 
by  a  Judgment  baaed  thereon ;  and  It  makes  no 
difference  whether  they  are  written  on  one  or 
more  different  pieces  <A  paper. 

[Ed.  Note.— For  other  case&  see  Judgment, 
Cent  Dig.  8  895;  Dec  Dig.  |  218.*] 

8.  Tbiai.  (S  404*)  —  Bt  Coubt  —  FiNDnras  — 

CONBTBtJCnON. 

A  finding  "That  the  business  of  the  office 
of  clerk  of  the  district  court  and  ex  officio  au- 
ditor and  recorder  of  said  office  requires  the  as- 
dstaace  of  one  additional  depnty"  is  a  finding  in 
effect  that  a  necessity  nlsts  for  the  appomt- 
ment  of  a  depnty  in  sndi  <^ce. 

[Bd.  Note.— For  other  cases^  see  Trial,  Cent 
Dig.  H0fi7-e62:  Dec  DUr.  I  404.*] 

4L  Covifiiis  (I  63*)— Officebb— PBoaEEDizroB 
FOB  Additional  Cleeioal  Assibzaitos— 

SUFTICIENCT  OF  APFLIOATION. 

An  application  addressed  to  tite  board  of 
county  commisslonen,  asking  *'for  additional 
clerical  assistance,  asking  you  that  I  be  empow- 
ered to  appoint  a  transcribing  clerk,  said  clerk 
to  receive  such  remaceration  aa  may  be  fixed  by 
the  board,  which  remuneration  shall  be  paid 
qnarteriy  In  the  same  manner  as  the  salaries 
of  the  county  officers  are  paid,"  under  the  provi- 
sions of  Rev.  Codes,  $  2119,  Is  broad  enough  to 
give  the  board  or  court  hearing  such  application 
Jurisdiction  to  anthoriie  the  cieik  to  appoint  a 
depu^  to  lender  toeb  clerical  aasbtance. 

[Ed.  Note.— For  other  cases,  see  Countlea, 
Cent  Dig.  S8  87-^;  Dec.  Dig.  |  63.*1 

Appeal  from  District  Court,  Boise  Coontr; 
Tremont  Wood,  Judge. 

Appllcatl<m  by  Dather  B.  Dnkef  to  the 
BoarA  of  County  Commissioners  of  Boise 
County  tt>r  additional  clerical  BBsistance.  The 
abdication  was  denied,  and  from  a  ludgmmt 
of  the  district  court  In  appllctot's  fovor,  the 
board  appeals.  Afllrmed. 

a  B.  Woods,  for  appellant  Hanrlce  U. 
Myers.'  for  respondent. 


•Tor  ottier 


STEWART,  J.  On  Janoarr  9^  100%  tha  »■ 
spond^Qt,  as  clerk  of  the  district  court  and 
ez  officio  auditor  and  recorder  In  and  for 
Boise  county,  made  antUcatkm  to  the  board 
of  county  commissioners  of  said  countr  '^or 
addltlcmal  derioal  assistance,  asking  you  that 
I  be  empowered  to  appoint  a  transolbli^ 
c^eA,  said  clerk  to  recetro  such  remnneratl<m 
as  may  be  fixed  by  the  board,  which  rannn- 
eratlon  Shall  tie  paid  quarteriy  In  the  same 
manuCT  aa  the  salarlea  id  the  county  officers 
are  iwld.**  Acccnnpsnylng  this  application 
fWB  noUCe  and  xnnof  «t  publlcattrai,  as  re- 
quired by  section  2110  of  the  Rerlsed  Codes. 
On  January  18,  1000,  the  board  of  county 
commisaloners  made  the  following  record 
wltai  refermce  to  said  application:  '*The 
plication  of  L.  B.  Dukes  for  a  transcribing 
clerk  Is  her^y  laid  over  nntU  tlie  April  meet* 
Ins  of  the  board."  On  April  16.  1000,  the 
boatd  made  tlie  f<^Iowlng  record:  '^he  ap- 
plication <rf  Lu  B.  Dukes  tor  addltinial  der^ 
leal  BBsIstance  is  bereby  laid  over  until  the 
July  meeting  of  tlie  board  for  the  reason  Uiat 
we  find  after  examination  of  the  office  that 
the  present  forc9  is  snfllclrat  to  dlspatdi  all 
record  In  a  reasonable  time  and  to  pn^erly 
execute  the  duties  of  the  office.'*  On  July  10, 
1900,  tlie  respondent  addressed  to  the  board 
a  comonmlcaOon  containing  an  argument  In 
fsTOT  of  bis  applicatt<m  filed  wltb  tiie  board 
on  January  0,  100%  and  la  sncb  argument 
called  attention  to  the  business  of  the  office 
and  its  condition  and  the  neoflBslty  for  such 
assistance.  On  July  16tb  the  board  made  the 
following  record:  "The  OT^;lnal  application 
of  Xj.  R.  Dnkes,  aa  ex  <Acio  auditor  and  re- 
corder, filed  January  9, 1000,  askli^  for  addi- 
tional clCTlcal  assistance  Is  liereby  denied." 
Vtom  this  dedston  of  tiw  board  ttie  respond- 
«it  appealed  to  the  district  court  Before 
trial  in  Uie  district  coart  the  prosecuttog  at- 
torn^ of  said  county  filed  a  motion  to  com- 
pel the  plalntlfl  to  elect  as  to  whidi  one  of 
the  two  ap^lcatlons  be  would  rely  upon,  to 
wit,  the  one  filed  Jsnoary  0,  J^OO,  or  the  ime 
filed  July  1%  IOOOl  This  motion  was  denied 
by  the  trial  court,  and  the  county  commls- 
eloners  filed  an  answer,  which  in  sabstance 
denied  ttw  necessity  tm  allowing  assistance 
to  the  respondent  The  cause  came  on  for 
trial  In  the  district  cour^  and  findings  and 
Judgment  were  entered  in  faror  of  the  r» 
spondent  The  oourt  found  Uiat  the  reqKind- 
ent  mode  application  to  the  board  of  county 
commlasloners  of  said  county  at  their  Jan- 
uary meeting,  1909,  In  accordance  with  law, 
and  that  said  appUcatlim  was  denied  by  the 
board  on  July  16,  1900,  that  the  business  of 
the  <^ce  of  the  cleA  of  Uie  district  court 
and  «x  officio  audltw  of  said  county  requires 
the  assistance  of  tme  additional  des>nty,  and 
that  the  business  of  the  <^lce  cannot  be  trona- 
acted  pK^rly  without  the  assistance  of 
such  lAclal,  and  entwed  the  tollowing  Jndg- 
mmt:  "Wherefore,  by  reason  of  tbe  tew  and 
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findingB  aforesaid,  It  la  ordered,  adjudged, 
and  decreed  that  the  said  order  denylDg  Uie 
said  application  of  the  clerk  of  the  district 
court  and  ex  offldo  aodltor  and  recorder  of 
Boise  county,  Idaho,  made  by  the  defendant 
board,  be  set  aside,  and  that  said  board  au> 
thorlze  the  aald  derk  of  the  district  court 
and  ex  officio  auditor  and  recorder  of  Boise 
county,  IdalK^  to  employ  one  additional  d^ 
uty,  and  that  Uie  said  board  fix  a  reasonable 
compttisatlon  for  said  deputy,  to  be  paid 
quarterly  la  the  same  manner  as  the  salaries 
of  the  county  officers  are  paid."  From  this 
Judgmoit  the  board  of  county  commLssloners 
appeal,  upon  the  Judgment  roll  alone.  The 
evidence  taken  In  the  district  court  is  not  pre- 
sented to  this  court,  and  we  are  not  adrised 
as  to  the  necessity  for  *uch  aaslatanco  as 
BhovB  by  the  eTldenc& 

Hie  prosecuting  attorney  urges  four  differ^ 
ent  reasons  for  a  leTersal  ot  tbe  Judgment: 
Flrst,  contradlng  tliat  the  district  court  had 
no  Inrlsdictton  to  enter  Judgment  allowing 
the  respondent  a  d^oty,  because  tike  respond- 
ent in  bis  application  aAed  toe  "clerical  as- 
sistance'; second,  that  tbib  findings  of  the 
court  are  d^Mtire  because  there  Is  no  find- 
ing as  -to  the  Aecesdty  for  derical  assiatanoe; 
third,  that  the  Judgment  Is  dtfective  because 
the  findings  and  Judgment  are  incorporated 
in  the  same  document  or  paper,  uid  are  not 
on  separate  pieces  of  paper;  fourtb,  that  the 
court  erred  in  orermltng  the  motion  to  tiecL 

We  will  consider  these  reasons  in  ttie  re- 
verse order  to  the  assignment.  An  lamina- 
tion of  the  record  does  not  show  that  the 
plaintiff  made  two  s^wrate  applications, 
rniere  was  but  one  applicati<tti,  to  wit,  the 
one  filed  on  January  9th.  The  paper  filed  on 
July  10th  was  merely  an  argumoit  present 
ing  reasons  why  the  application  should  be 
granted.  There  was  no  ^ort  toonnply  wltii 
the  statute  in  making  what  appellant  oaUa 
the  second  application,  no  notice  was  given 
that  flw  aame  would  be  made,  and  it  is  ap- 
parent ttiat  the  re^ndent  did  not  present 
the  same  as  an  application,  but  merely  as  an 
argument  or  a  biief  statement  of  the  reasons 
why  tbe  board  should  allow  13xt  respondent's 
application  filed  January  Bth.  ^ere  Is  noth- 
ing In  the  third  contention,  for  the  reason 
that  the  statute  does  not  require  the  finding 
and  Judgment  to  be  on  separate  ^eces  of  pa- 
per. Section  4407,  Ber.  Codes,  provides:  "in 
^vlng  the  decision  the  facts  found  and  the 
condnsiois  of  law  must  be  separate  stated. 
jQ^ment  np<m  the  decision  must  be  mtered 
accOTdlngly."  Under  this  statute  Uie  court 
makes  its  finding  and  emctusions  of  law, 
and  bases  the  Jndgmoit  upon  tba  same;  bnt 
there  is  nothing  In  the  statute  requiring  that 
the  Judgment  should  be  wrlttm  upon  a  avp- 
arate  piece  of  paper  fn>m  the  findings,  and 
we  are  not  advised  of  any  reastm  why  tiUs 
should  be  required.  As  l<mg  as  the  court 
conqilies  with  the  statute  by  making  findings 
and  contusions  of  law,  and  states  them  sep- 
arate, flawed  by  a  Judgment  based  there- 


on, it  can  make  no  difference  whether  tiiey 
are  written  on  one  or  two  difTerent  pieces  at 
paper.  Referring  to  the  findings  as  to  the 
necessity,  it  appears  that  the  court  did  find 
"that  the  business  of  the  office  of  clerk  of  the 
district  court  and  ex  officio  auditor  and  ro' 
corder  of  said  office  requires  the  assistance 
of  one  addltiooal  deputy."  While  fn  tUs 
finding  the  court  does  not  say  that  the  neces- 
sity exists,  yet  in  effect  It  does  so  find,  and 
certainly  In  effect  negatives  the  contention 
that  the  necessity  does  not  exist  We  think 
the  finding  Is  sufficient 

The  first  contention,  that  the  court  bad  no 
Jurisdiction  to  ent^  Judgmoit  allowing  re- 
spondent a  d^mty,  Is  based  upon  Qie  claim 
that  the  respondent  in  his  appllcatloa  asked, 
for  "clerical  assistance,"  and  the  board  or 
court  could  not  go  beyond  the  application; 
that  iB,  could  only  grant  "clerical  assiBtaDce." 
The  district  court  tried  this  case  upon  the 
appllcatloa  and  the  answer  of  the  board 
wherein  they  put  in  Issue  the  necessity  for 
such  assistance,  and  upon  the  evidoice  detw- 
mined  that  the  respondent  should  be  author^ 
Ized  by  the  board  to  app(dnt  a  deputy.  It  no 
doubt  appeared  to  the  trial  court  tiiat  what- 
ever assistance  was  allowed  the  respondent 
should  be  autJtorlzed  In  such  a  way  that  an 
undertaking  should  be  required  for  the  faith- 
ful i>erformance  of  the  duties  of  such  aaelst* 
ant  and  instead  of  designating  the  8am« 
merely  a  clerk  or  d^lcal  assistant  the  trial 
court  no  doubt  tiiought  It  pr<^>er,  not  only 
that  the  respondent  should  iiave  some  one  to 
assist  him  In  his  office^  but  that  such  person 
should  be  a  regularly  appointed  d^u^.  The 
authorization  of  the  appointment  of  a  d^uty- 
is  the  authorization  of  the  appointment  of  cler- 
ical assistance.  The  mere  fact  that  the  cleric 
applied  to  the  board  tor  derlcal  aaststance, 
undw  the  provisions  of  Rev.  Codes,  |  211d, 
would  not  deny,  to  either  the  board  or  the 
court  Jurisdiction  to  authorise  such  deric  to 
appoint  a  deputy  to  perform  such  derlcal  as- 
sistance if  the  evidence  showed  such  neces- 
sity. The  application  for  clerical  asststance^ 
under  this  statute,  Is  broad  enough  to  author- 
ise the  appt^tmentof  a  deputy  to  rmdw  sncli. 
derlcal  assistance  If  tiie  necessity  an»ear>a 
therefor.  It  would  be  a  very  narrow  and  teclx- 
nlcal  construction  to  say  that  where  an  offl.- 
cet  applied  for  help  In  his  office,  in  order  tio 
serve  the  public  and  perform  the  duties  oc 
Bw£h  office,  the  board  could  only  give  him  tli<o 
assistance  In  the  technical  sense  in  whlcb  lie 
had  described  the  same  in  his  application,  clt- 
though  the  board,  after  examining  the  concl  i- 
tlons  prevailing  in  the  office,  denned  It  for  tbe 
pnbUc  good  that  the  assistance  granted  shoia  1  «3 
ihave  an  official  dedgnatton  as  depn^,  a.xi<3 
be  placed  under  bonds  to  Inairre  his  offlclxk.: 
duties,  wh«  such  officer  had  only  asked  f 
a  scrivener  In  writing  the  records  of 
office^   This  contentlcMi  -o<  ivpellant  Is  -fco« 
narrow  and  technical  to  recdve  our  approvA^i 
We  assume  in  this  case  that  ths  evidence  Xxa 
trodueed  in  tlie  trial  court  diowed  tliat  a 
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emXty  ezlsteO,  koA  because  of  such  fact  the 
trial  court  decided  that  the  county  commls- 
itonen  abonld  euthoilw  the  rosiMnduit  to 
empkiy  a  depaty  aa  asalatant  in  hla  <^ce 
iriio  sbonld  gtre  a  bond  for  the  ivotectlon  of 
tbe  public. 

The  Judgment  Is  afflnned.  Bngta  awarded 

to  respondent. 


SULLIVAN,  a 
ear. 


and  AIISHZB.  con- 


BALDEBSTON  t.  BRADT  et  aL 
(Snpieme  Coart  of  Idaho.   Jan.  2%  19ia) 

(SifUaJni*  "bit  the  Court,) 

L  PUBUtC  L&nDB  (}  New,  vol.  9,  Key 

No.  Series)— PowKB  ov  State  Boabd  or 

L&iTD  CoHuraBionEBa. 
Tbt  State  Board  of  Land  CommisBiooen  ia 
mted  under  the  Constitution  (sections  7  and  8, 
art.  9)  with  the  "direction,  control  and  dlsposl- 
tioB  <rf  the  pnUlc  lands  of  the  state  nnder  such 
f^nlations  as  may  be  prescribed  by  law.** 
2.  Pdbxjo  Lakdb  (I  148^*  Mew,  Ttd.  ^  Key 

Xa   Series)  —  Poweb  or  SUTX  BoABD  or 

La.N0  COHinSSIONEBS. 

TTnder  the  prorisions  of  sections  7  and  8, 
art  9,  (tf  the  Gonstltntion,  the  dlieetion,  con- 
trol, snd  disposition  of  the  public  lands  of  the 
nate  must  be  in  pursuance  and  under  the  direc- 
tion of  the  CooBtitntlon  and  statutes  of  the 
Mate,  and  not  otherwise. 
t.  PcBLio  Laivdb  (I  148^,*  New,  vol.  0,  Key 

Xo.  Series)— State  Land  Boabd— Rbvibw  or 

Dtsceetion. 

Where  the  proposed  or  cofttemplated  action 
«C  the  State  I^nd  Board  InvolveB  the  exercise 
of  ^dgment  and  distxetlon  vested  in  the  board, 
tli«  conrts  will  not  attempt  to  control  or  direct 
saA  discretion,  or  in  any  manner  interfere  with 
tlteir  action,  so  lonz  as  it  Is  exercised  within  the 
■cope  of  their  antbority.  Where,  on  the  other 
huid,  the  prt^ioeed  or  contemplated  action  is 
vithont  the  authority  of  law,  or  has  no  legal 
M action,  the  courts  may  interfere  and  interrupt 
their  action,  and  declare  the  law  on  the  subject, 
and  point  out  to  them  tiie  1^»1  soi^  witiiln 
Tliieh  th^  judgment  and  discretion  is  to  be  ex* 
creiaed. 

4.  STATUTra  (I  11*)— ElTAOnCEni^OIIlT  RBS- 
OLtmONB. 

House  Joint  Resolntion  No.  10,  adopted 
UsTdi  10.  1900  (Seas.  Laws  1909,  p.  451).  has 
DO  force  or  effect  as  a  law  of  the  state,  and  can 
famish  DO  authority  or  justification  for  the 
'State  Board  of  Land  Commissioners  either  act- 
imn  or  refnsina  to  act  on  any  matter  coming  be- 
-f'-yn  them.  They  cannot  rest  or  justify  their  ac- 
tion in  any  matter  upon  the  authority  or  direc- 
tion of  sndi  resolution,  or  any  action  taken  by 
the-  commission  created  by  that  resolotioa. 

fXd.  Mote.— For  other  case^  see  Btatates, 
Cent  Dig.  I  8;  Dea  Dig.  1 11  *] 

&  Pdbuo  Lands  {|  51*>~-Sohool  Land»— Ti- 
3X£  or  State. 

The  state's  title  to  sections  16  and  86  In  ev- 
err  townsh^  In  tiie  state  discnssed  and  coosid- 

fEd.  Notew— Ftw  other  cases,  see  Public  Lands, 
Cent  Die  i  188;  De&  ZMg.  t  fiL*] 

«.  Z*UBZJO  XtkVW        SI*)  —  GOHTRAirCB  OF 

ScBMi.  Landb— Powm  or  State  Boaed  of 
I^ND  ComfissionERS. 

Tb*  State  Board  of  Land  Commisflionere 
no  power  or  anthority  conferred  npon  it,  ei- 


ther by  the  Oonstltatlon  or  statute  of  this  state, 
to  Telinguish  the  state's  right  or  title  to  sections 
16  and  36,  granted  by  the  general  government  for 
common-school  purposes,  and  any  action  taken 
by  the  board,  or  under  its  direction  or  authority, 
attempting  to  relinquish  or  waive  the  state  s 
right  to  such  lands,  la  void, 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  1S8 ;  Dec.  Dig.  |  51.*1 

(AddUifM<a  fipUalut  by  Editorial  Staff.) 
7.  Pbohjbition  (i  6*>— Action  AOAiitST  Staid 
BoABD  op  Land  Coiuiissionebs— Govebn- 

OB  AS  AlEUBES. 

Though  prohibition  will  not  lie  a^inst  the 
Governor  to  restrain  him  from  performing  an  ex- 
ecutive act,  the  fact  that  the  Governor  is  a 
member  of  the  State  Board  of  Land  Commiasioii- 
ers  does  not  exempt  the  board  from  the  oi>era- 
tion  of  tiie  writ ;  the  board  being  a  distinct  con- 
stitutional body,  and  the  Governor  as  a  member 
thereof  not  acting  as  cUef  executive. 

[Ed.  Note— For  other  cases,  see  Prohibition, 
Cent.  Dig.  a  31-33 ;  Dec,  Dig.  §  6.*] 

Original  action  by  William  Balderaton  to 
procure  a  writ  of  prohibition,  restraining  and 
prohibiting  James  H.  Brady  and  others,  the 
State  Board  of  Land  Commissioners,  from  re- 
linquishing the  state's  right  and  title  to  cer- 
tain Indemnity  school  lands.  The  defendant 
board  demurred  to  the  petition.  Demurrer 
overruled. 

Wyman  ft  Wyman  and  B.  S.  Crow,  for 
plaintiff.  D.  a  UcDongall,  Atty.  Gen..  J.  H. 
Peterson,  Aast  Atty.  Geo.,  Bdwin  Snow,  and 
Bdwin  McBec^  for  defendants.  Gray  ft 
Knlgbtf  amid  cnrtse. 

AILSHID,  J.  This  Is  an  original  action, 
commenced  in  this  court  by  the  plaintiff,  as 
a  citizen  and  taxpayer,  praying  for  a  writ  of 
prohibition  agalnat  the  threatened  action  of 
the  State  Board  of  Land  O»nmlasloners,  pro> 
hlbitlug  and  restraining  them  from  relin- 
auishing  1ii9  right  and  title  of  the  state  of 
Idaho  to  certain  lands  situated  In  Shoshone 
county,  and  heretofore  selected  by  the  board 
tinder  tiie  land  grants  made  by  the  general 
government  to  the  state  at  Idaho.  The  board 
has  filed  a  demnrrer  to  the  complaint,  rais- 
ing the  soffldency  of  the  allegatloos  of  the 
complaint  to  entitle  the  plaintiff  to  the  relief 
dwnanded.  The  facts  pleaded,  and  on  the 
eufflcl^cy  of  which  we  must  pass,  are  sub- 
stantially as  follows: 

On  July  6,  1901,  the  Governor  of  the  state 
applied  to  the  Commissioner  of  the  General 
Land  Office  tor  the  survey  of  a  portion  of  the 
public  domain  in  Shoshone  county,  and  de- 
scribed as  townships  44  N.,  ranges  2  and  3  E., 
Boise  meridian.  This  application  was  made 
under  the  provisions  of  Act  Cong.  Aug.  18. 
1804,  e.  801.  28  Stat  872,  894  (U.  S.  Comp.  St. 
1901,  p.  1483).  Notice  of  the  application  was 
thereupon  published  in  the  Idaho  State  Trib- 
une of  Wallace,  as  required  by  the  act  of  Con- 
gress. Offldal  survey  was  thereafter  made  by 
the  govermnent,  and  Its  apcffoved  plats  were 
filed  in  the  United  States  land  office  at  Cceur 
d'AIme  on  July  6,  1006.    It  seems  that  the 
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GommlsBlonOT  of  tbe  Umd  Office  neglected  to 
give  notice  to  tbe  local  land  office  at  Cfeur 
d'Alene  city  of  the  application  made  by  the 
state.  Between  the  date  of  the  application 
made  by  the  Qoreraor  for  the  snrrey  and  the 
filing  of  the  approved  plats  in  the  land  office  a 
number  of  settlers  vent  opon  the  lands,  and 
appear  to  bare  established  their  residence 
thereon.^  Under  the  act  of  Congress  the  state 
-was  giTen  a  priority  of  60  days  from  the  filing 
of  the  approved  plaU  In  the  land  office  In 
which  to  select  and  make  filing  on  any  of  the 
lands  induded  In  the  surrey.  Accordingly  the 
State  Board  of  Land  Commissioners  on  July  9, 
1906,  offered  flUng  lists  at  the  Ccenr  d'Alene 
land  olBxe  ft>r  a  large  portion  of  the  surrey, 
and  the  applications  were  refused  oo.  the 
ground  that  that  <^ce  had  no  notice  of  the 
preference  right  of  the  state,  and  that  filings 
by  settlers  had  prertouaHy  been  acc^ted. 
The  filings  of  tiie  8ta1»  were  aocordtngly  re- 
jected by  the  officers  of  the  local  land  office 
The  state  of  Idaho  appealed  tsam  the  action 
of  the  local  office  to  the  Commissioner  of  the 
General  Land  Ottl<t».  The  commissions  held 
that  the  state  had  a  prior  and  preference 
right  over  all  settlers  who  entered  upon  the 
lands  subseqnmt  to  July  a,  1901,  the  date  on 
which  the  Governor  aiqHted  A»:  the  snrvfliy  of 
these  townships.  The  settlets  thereupon  ap- 
pealed to  the  Secretary  of  the  Interior,  and 
on  June  27, 190T,  Secretaiy  Garfl«ld  rendered 
a  decision  affinning  the  action  of  tbe  Onn- 
mlssloner  of  the  General  Land  Office,  and 
sustahilng  the  prior  light  of  the  state  to  file 
xtptm  Oa  landa  indnded  in  its  lists.  See 
Thorpe  et  aL  r.  State  oi  Idaho,  30  Land 
Dec.  Ittt  940.  It  appears  that  soon  aft- 
er the  dedsltm  of  the  Secretary  of  the  Inte- 
rior the  State  Board  of  Land  OtHnmlsskmers 
requested  the  Secretary  to  withhidd  final  w 
der  and  judgment  affinning  the  decision  at 
tbB  Commissions  of  the  General  Land  Office 
and  directions  to  the  local  land  <^ce  to  re- 
celre  the  filings,  and  that  according  the 
Secretary  has  withheld  the  final  order  and 
Instmctiona  from  the  departmrait  In  the 
premises.  This,  It  appears,  however,  has 
been  done  aoMtj  on  ttie  request  of  tlie  defend- 
ant board. 

In  the  meanwhile,  according  to  statements 
made  In  the  briefs  by  counsel  for  the  board, 
the  matter  crept  Into  the  political  oonsldsa* 
tlons  In  tikis  state,  and  it  seems  that  during 
the  campaign  preceding  the  general  election 
of  1008  the  two  leading  political  parties  made 
some  promises  or  dedaraUoos  that,  if  suc- 
cessful In  the  election,  they  would  rtilnqnlsh 
some  of  these  lands  to  the  settiers  who  had 
been  unsuccessful  in  their  eonteste  before  the 
department  In  obedience,  say  the  briefs,  to 
-  those  pmnlses  and  representetiona  the  Leg- 
islature, by  House  Joint  Besolution  No.  10, 
which  passed  the  Senate  Mardi  2, 1900  (Sees. 
Laws  1009,  p.  461),  adopted  a  resolution  ap- 
pointing a  commission,  consisting  of  two 
members  of  the  L^slatnre  and  the  State 
Land  Commissioner,  appointed  by  the  Gover- 


nor, to  investigate  the  dalms  of  these  settiers, 
and  to  teke  testimony  and  report  tbe  same  to 
the  State  Board  of  Land  Commissioners,  to- 
gether with  their  recommendations  in  the 
premises.   It  also  provided  that  the  State 
Board  of  Land  Commissioners  should  act  up- 
on the  unaninMiiB  '^AWMimBiatlonfl  of  the 
conmilBBlon.   Subdivision  11,  f  8.  of  the  reso- 
lution provides  as  follows:   "Provided,  that 
no  recommendation  shall  be  made  unless  with 
the  approval  of  all  members  of  the  commis- 
sion, and  It  Is  further,  provided,  that  the  de- 
tailed report  of  the  commission,  as  required 
In  section  3,  be  filed  with  the  State  Board  of 
Land  Commissioners  within  thirty  days  aft- 
er the  completion  of  the  investigation ;  and 
that  the  Stete  Board  of  Land  Commissioners 
shall,  within  thirty  days  after  the  filing  Id 
their  oflOtces  of  the  report  and  recommenda- 
tions of  the  said  commission,  rellnquUti  or 
cause  to  be  relinquished  all  the  rlghte  of  tbe 
stete  of  Idaho  to  the  lands  claimed  by  said 
claimants,  or  such  portion  thereof  as  may  be 
recommoided  to  tlie  favorable  action  of  the 
Stete  Board  of  Land  Commisslonm."  Tbe 
commission,  acting  under  authority  of  tbla 
resolutlCHit  proceeded  to  the  county  where  tbe 
lands  are  situated,  and  took  testimony,  and 
thereafter  made  their  findings  and  report  and 
filed  the  same  with  the  Stete  Board  of  Land 
Commissioners,  recommending  that  certain 
tracta  of  land  claimed  Iqr  varloaa  settiers  be 
rellnqulBhed,  and  that  the  stettf  s  ffilng  there- 
on be  can<»led.  The  cmnplalnt  all^^  that 
the  board  Is  about  to  and  threatens  to  act  In 
confbrmlty  with  the  recommendations  of  the 
commlssUm  and  the  provisions  of  the  resolu- 
tion, and  relinquirii  all  the  right,  tiUe,  inter- 
est, and  claim  of  tiie  stete  In  and  to  the  lands 
described  In  the  report  and  recommendations. 
It  is  to  prevent  this  threatened  action  on  the 
part  of  the  board  that  the  present  suit  is  filed. 

In  support  of  the  demurrer  the  defendant 
eontmds  that  tiie  board  is  vested  by  the  Con- 
stitution Osection  7.  art  9)  with  unqnallQed 
power  and  authority  over  the  lands  granted 
by  tiie  United  Stetes  to  ttte  stete,  and  Is  rest- 
ed with  unlimited  discretion  In  the  matter 
ot  selection  of  such  lands,  and  may  likewise. 
In  ite  discretion,  rellnqnish  any  such  lauds. 
Sections  7  and  8,  art  ^  of  the  Constitution 
provide  as  follows: 

"Sea  7,  The  Governor,  Suiwrlntendoit  of 
Public  Instruction,  Secretery  of  Stete  luid 
Attorney  Qeneial  shall  constitute  the  State 
Board  of  Land  Commisslmias,  who  shall 
taave  tbe  direction,  control  and  disposition  of 
the  public  lands  of  the  ste^  under  such  reg- 
nlaUons  as  may  be  prescribed  by  law. 

"Sec  a  It  shall  be  the  duty  of  the  State 
Board  of  land  Commisslcmers  to  ^ovlde  for 
the  location,  protection,  sale  or  rentel  of  aii 
the  lands  heretofore,  or  wfal<dL  may  hereafter 
be,  granted  to  t^e  stete  by  the  general  gov- 
ernment, under  such  relations  as  may 
prescribed  by  law,  and  la  such  manner 
will  secure  tbe  maximum  possible  amount 
tlievefor:    Provided,  tliat  no  sduxd  Iati«Xa 
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•ball  be  mM  for  lam  flum  tea  CU9  doUan  pw 
acre.  No  law  shall  «tw  be  paneA  b7  the 
Ii^Matare  granUi^  any  prlTlleges  to  pn- 
Bons  who  maj  hare  lettled  upon  any  andi 
pobllc  lands,  sabeeqiieiit  to  the  vxrvef  tiiere* 
of  the  general  government,  by  which  the 
smoont  to  be  derlred  by  the  eale,  or  othw 
dlapoeltlon  of  sndi  lands,  shall  be  dlmhtMi- 
ed,  directly  or  Indirectly.  The  Leglslatare 
shall,  at  the  eftiUeet  practicable  period,  pro- 
vide by  law  that  the  genml  grants  of  land 
made  by  Oongreas  to  the  state  shall  be  Judi- 
ciously located  and  carefully  preserved  and 
field  In  trust,  subject  to  disposal  at  public 
auction  for  the  use  and  boi^t  of  the  respect* 
Ira  objects  for  which  said  grants  of  land 
were  made,  and  the  Legislature  shall  provide 
for  tiie  sale  of  said  lands  from  time  to  time 
and  for  the  sale  of  timber  on  all  state  lands 
and  for  the  foiUiful  application  ot  the  pro* 
ceeds  thereof  in  accordance  with  the  terms  of 
said  grants:  Provided,  that  not  to  exceed 
twenty-Ore  sections  of  school  lands  shall  be 
■old  In  any  one  year,  and  to  be  sold  in  snb- 
dtvlsifms  of  not  to  exceed  one  hundred  and 
six^  acres  to  any  one  indlvidiuil,  com- 
pany or  ctoporation.'*  ' 

Now,  tbere  can  be  no  question  or  doubt 
but  that  the  "direction,  control  and  dlQtod- 
tion  of  the  pobllc  lands  of  the  state**  is  vest- 
ed in  the  State  Board  of  Land  OxamisslfHi- 
ws.  It  is  equally  clear  and  certain  that  this 
power  must  be  exercised  "under  such  iceu- 
latlims  as  may  be  prescribed  law."  Both 
ot  the  foregoing  sectltnis  of  the  Constitution 
contain  the  same  prorislon  as  to  this  limita- 
tion of  power.  The  L^lslature  Is  prohibited, 
bowever,  from  passing  any  law  that  would 
authorise  a  sale  of  sdUMri  lands  for  less  than 
*  flO  per  acre,  w  any  sale  Or  disposltUm  other 
thui  "at  public  auction."  In  many  of  the 
matters  coming  before  the  board  in  refwence 
to  state  lands  tbey  must  exerdse  their  Judg- 
ment and  discretion,  and  it  is  a  well-settled 
principle  of  lav  that  In  sudk  cases  the  courts 
will  not  attempt  to  control  or  supervise  tbe 
discretion  rested  In  the  i^icers  of  a  co-ordi- 
nate brandi  of  tbe  goremment  We  held  to 
the  same  effect  In  Hersfm  r.  State  Board  of 
I^nd  Oommlssioners,  14  Idaho,  163,  93  Pac. 
775.  The  finding  of  the  board  on  the  facta  of 
any  given  matter  of  Inquiry  is  final  and  con- 
clnslre  (White  r.-  Wbltcomb,  13  Idaho,  400. 
90  Pac  1060;  Id.,  214  T7.  &  W.  29  Sup.  Ct 
690,  53  L.  DO.  809),  but  an  error  made  in  ap- 
plying tbe  law  to  the  facts,  or  an  erroneous 
constnictlon  of  the  law  the  Land  Depart- 
ment, may  be  reviewed  and  corrected  by  the 
courts.  In  Plerson  r.  Board,  sniva,  this 
court  said:  **If  tbey  [the  board]  act  In  a  mat- 
ter without  Jurisdiction,  there  is  a  remedy; 
If  they  misapply  the  law  to  the  fact  found, 
<a  in  case  <tf  fraud,  there  is  a  remedy. 

It  la  obvious  that  If  the  contemplated  ac- 
tion of  the  Board  of  Land  Oommlssioners  tn- 
Tolves  the  exercise  of  a  Judgment  or  discre- 
tion rested  In  them  by  law,  then  this  court 


cannot  and  wlll  not  attend  to  control  that 
discretion,  or  In  any  manner  Interfere  with 
or  direct  the  action  of  the  board.  If,  on  the 
other  hand,  the  action  proposed  la  without 
authority  oi  law,  or  bas  no  legal  sanctUm  or 
autiu»rity,  or  is  an  attempt  to  act,  not  upon 
the  discretion  and  Judgment  of  the  board, 
but  upon  a  substituted  Judgment  or  discre- 
tion, or  up<nt  tbe  Judgment,  discretion,  and 
direction  of  some  other  board  or  body,  then 
and  In  such  cases  this  coiurt  may  interrupt 
them  and  declare  tbe  law  on  tbe  subject,  and 
point  out  to  them  the  1^1  scope  within 
irtilch  th^  Judgment  and  discretion  must 
be  exercised. 

It  has  been  urged  in  this  case,  not  conn- 
wA  for  the  state,  but  by  associate  counsel, 
who  are  really  representing  the  clalmanta  to 
this  land,  that  under  the  authority  of  Stehi 
r.  Morrison,  9  Idaho,  426^  75  Paa  246»  tbe 
writ  ot  prohibition  will  not  lie  agalnat  the 
GoTonor  or  a  board  of  which  the  Ooremor 
Is  a  membw.  The  case  cited  falla  far  short 
of  going  to  the  length  dalmed  for  it  by  coun- 
sel. In  that  case  the  court,  after  stating  the 
resi>ecttve  positions  of  counsel  and  the  trend 
of  the  argnmoit  made  on  tbe  subject,  stated 
Ita  legal  conclusion  as  follows:  "It  seems  to 
us  that  to  keep  within  tbe  principle  of  our 
Oonstltatlon  (section  1,  art.  2)  and  form  of 
gorramment,  which  recognizes  the  independ- 
ence and  spedflc  cbaract«  of  the  three  dis- 
tinct departmenta'  of  goremment,  the  Judi- 
cial department  could  not  attempt  to  pro- 
hibit eithn  of  the  othw  departmenta  from 
acting  within  the  recognized  scope  of  th^r 
respectire  branches  of  the  government,  but 
that,  on  the  other  hand,  the  le^l  effect  of 
such  action  after  it  has  been  taken  may  be 
Inquired  Into  by  the  court."  It  will  be  ob- 
served that  Uie  test  enunciated  by  the  fore- 
going statement  la  that  tbe  action  proposed 
to  be  taken  must  be  "wlUiln  the  recogirized 
scope  of  their  reqtecUre  branches  of  the  gor- 
anment"  It  Is  doubtful  if  any  one  would 
seriously  contoid  that  the  process  of  the 
conrta  will  not  run  against  an  individual  or 
individuals,  holding  an  ezecutlre  office  or 
offices,  or  comprising  an  executtre  board, 
simply  because  they  occupied  such  official 
position  and  were  assomlng  to  act  as  fa- 
cials, although  their  action  was  beyond  the 
scope  of  tlielr  authOTlty,  and  wbolly  unan- 
tborlzed  by  law.  We  do  not  hold  such  a  po- 
sition tenable,  and  bare  nerer  so  held. 

It  is  alao  urged  that  the  wilt  of  prohibi- 
tion will  not  run  against  the  chief  executire, 
and  that  since  tbe  Ooremor  is  a  member  of 
the  State  Board  of  Land  Oommlssioners,  the 
writ  will  not  lie  against  tiiat  board.  ^Is 
position  la  without  merit.  As  stated  In  St^n 
r.  Morris<m,  supra,  It  is  held  by  many  autiior- 
Ities  tbat  tbe  writ  of  prohibition  will  not  lie 
against  the  Ooremor  of  ttu  state  to  restrain 
blm  from  performing  an  executive  act  This 
case  does  not  fall  wltliln  the  line  of  thoae 
authorities,  nor  within  the  reason  on  which 
tbey  rest  The  State  Board  of  Land  Oom- 
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mlsBkmers  Is  a  conetitaaonal  body.  It  1b 
composed  of  four  members,  each  of  wbom 
haa  a  vote  on  all  matters  coming  before  tbe 
board.  This  board  la  as  distinct  and  ae^ 
arate  from  all  otber  ctfOces  as  is  the  office  of 
Gorersor  or  Judge  of  this  court  It  la  cre- 
ated by  the  same  Inatroment  which  created 
the  office  of  OoTeraor  and  tbe  Judicial  de* 
parbnent  of  the  state.  The  IndlTlduaJs  who 
MHUpose  the  board  and  dlsdiarge  its  duties 
happen  to  be  state  officers,  and  It  so  happens 
that  tbe  Goremor  of  the  state  br  reason  of 
being  Oovemor  Is  chairman  of  tbe  board. 
When  acting  and  voting  at  a  meeting  of  the 
State  Board  of  Land  Oommlssloners,  and  dla- 
char^ng  tbe  particular  and  special  duties  de- 
TolTlng  upon  the  board,  be  la  not  acting  as 
the  chief  execntlTe.  but  <m  tbe  contrary  is 
acting  as  one  of  four  members  of  a  board  In 
the  discharge  of  certain  ministerial  and  quaal 
Judicial  dntlea  impoaed  on  such  board  by  the 
Constitution  and  statutes.  The  writ,  if  ts- 
aued,  would  nm  against  the  board,  and  not 
against  the  Ooremor. 

Passing  now  to  a  consideration  of  the  ao> 
tlon  of  the  Legislature,  we  find  that  the  Joint 
resolution  of  March  2, 1909,  under  which  this 
commissimi  was  ai^trinted  and  the  report 
has  heea  made,  is  not  a  law  of  the  Mat&  It 
Is  not  enacted  in  tbe  manner  provided  for 
the  enactment  of  a  law  (section  15,  art  3^, 
and  it  is  not  craitttided  that  it  is  a  law.  On 
the  other  hand,  it  directs  "that  tbe  State 
Board  of  Land  Oommisslonen  shall,  within 
thirty  days  after  tbe  ffilng  in  their  offices  of 
the  report  and  recmnmendatlDns  of  tbe  said 
commission,  reUnqnlsb  or  cause  to  be  relin- 
quished all  tbe  rii^ts  of  the  Uate  of  Idaho 
to  the  lands  claimed  by  said  claimants,  or 
such  portion  thereof  as  may  be  recommended 
to  the  favorable  action  of  the  State  Board  of 
Land  Gommissi<merB.*'  This  is  not  adrlaory 
or  recommendatory,  but  Is  made  mandatory. 
This  res(dutlon  furnishes  no  authority  of  law 
for  the  action  or  direction  of  the  state  board, 
and  the  board  cannot  act  under  it  or  rest  any 
action  or  Judgment  or  decision  made  by  it  up- 
on the  reaolutlon.  Xo  do  so  would  not  be 
acting  on  the  Judgment  and  dlacretlon  of  the 
board,  but  iqion  a  substituted  Judgment, 
name^t  that  of  the  commission  appolntsd  by 
the  resolutifm.  If  tills  wece  a  leglslatlre  ea- 
actment  in  the  totm  of  a  law,  it  would  stUl 
be  a  serious  question  If  tbe  legialatiTe  diri- 
ment of  the  state  could  either  authorise  or 
direct  tbe  land  board  to  part  with  the  state's 
title  and  right  to  school  or  other  lands  for 
less  than  the  omstltutional  minimum  price, 
or  without  a  sale  "at  public  auction." 

It  is  contended  that  the  board  might  dis- 
cover that  some  of  the  land  Included  In  the 
lists  filed  Is  worthless,  and  that  they  might 
determine  it  wise  to  omit  sndi  land  from 
the  further  lists  and  take  other  land  instead 
thereof.  That  contratifm  may  hp  conceded 
so  far  as  this  case  is  concerned,  and  still  the 
admission  will  not  answw  the  difficulty  con- 
fronting 08  In  this  casa.  It  Is  alleged  by, 


the  complaint  that  the  defendant  board  ai* 
tfareateidiME  and  proposing  to  act  upon  the 
r^Knt  of  the  commlB8i(»i,  and  in  omformltf 
with  the  resolution  passed  by  the  Legislature 
and  the  InveBtigatiou  and  report  thereon,  and 
are  about  to  relinqulith  and  snrxradw  up  the 
rli^t  and  title  of  the  state  to  this  land.  Tb&t 
allegation  necessarily  admitted  t»y  the  de- 
murrer takes  the  question  of  the  dlscreti<m 
and  Judgment  of  the  board  out  of  the  case, 
and  rests  the  acdon  of  the  board  wtlrely  and 
solely  i^on  this  legislative  resolution,  and 
the  investl^tion  and  reitort  had  and  mado 
thereonder.  The  Constitution  ct  this  stats 
was  framed  tiy  the  consUtutlonal  conventlfm 
U  months  prior  to  the  admisaifm  of  the  state 
Into  the  Union,  and  it  was  ratified  by  the 
people  aoma  eight  months  before  the  admis- 
sion. Notwithstanding  this  fact  the  peoide 
at  that  early  date  Incorporated  into  tiie  fun- 
damental law  of  the  state  sections  7  and  8 
of  artlcde  8,  heretofore  quoted,  and  thereby 
forbade  the  Legislature  authorising  any  sale 
land  for  less  than  $10  per  acre,  or  eva> 
"granting  any  prlvil^ses  to  persons  who  may 
have  settled  upon  any  such  public  lands,  sub- 
sequoit  to  thO  survey  thereof  by  the  genraal 
government  1^  which  the  amount  to  be  de- 
rived try  tbe  sale,  or  other  disposition  of  such 
lands,  be  diminished,  directly  or  indirectly." 
It  -waa  provided  that  the  L^telatnre  tiiould 
enact  laws  wheret^  the  general  grants  of 
lands  made  1^  Oongress  ta  tbe  state  should 
be  "Judiciously  located  and  cartfnlly  preserv- 
ed and  held  in  trust"  for  the  several  purpos- 
es and  Objects  for  which  they  were  granted. 
The  admission  bill  ftdlowed  the  provlaltma 
of  the  Constitution,  and  by  sections  8  and 
11  thereof.  It  is  provided  that  nono  of  the 
lands  granted  Oongress  to  the  state  should 
ever  be  sold  for  less  than  flO  per  acrOw  Act 
Gong.  July  8,  1890.  C.  666,  26  Stat  216.  It 
needs  only  to  be  called  to  mind  to  be  at  once 
apparent  that  the  Leclslature  cannot  author^ 
Ize  the  land  board,  or  any  one  else,  to  do  any 
act  with  refnence  to  state  lands  that  Is  for^ 
bidden  by  tbe  Constitution,  Any  gift  of 
school  or  other  state  lands,  or  relinquishment 
of  the  state's  tltle^  Is  In  violation  of  the  fun- 
damental laws  €i  the  stete^  and  would  ba 
void. 

Another  thing  tiiat  should  not  be  overlot^ 
ed  In  this  case  is  that  the  board  must  act 
"under  such  r^nlations  as  may  be  prescrib- 
ed by  law."  The  right  of  the  state  to  this 
land  has  been  adjudicated  and  determined 
by  the  IntoElor  Department  of  the  govern- 
ment after  a  contest  before  that  departmmt 
coTOiing  a  period  of  about  nine  years.  Tbe 
state  has  bettt  pursuing  its  legal  rights,  and 
the  issue  lias  been  determined  by  the  duly 
constituted  tribunal  In  favor  of  the  stat&  No 
privity  of  interest  existed  between  the  state 
and  these  settlers.  The  state  was  not  acting 
in  its  sover^gtt  or  govemmental  capacity,  but 
pur^  in  Ite  proprietary  and  business  capaci- 
ty, in  acquiring  title  to  property.  In  such 
capacity  It  could  ove  no  doty  to  the  cltlBaD 
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or  settler  except  to  keep  within  Iti  legal 
rights,  and  refrain  from  trespassing  upon  or 
interrupting  any  of  the  like  rights  of  the  set- 
tler. The  Secretary  of  tiie  Interior,  the  final 
arbiter  in  such  matters,  has  fonnd  that  the 
state  was  well  within  Its  rights,  and  that  the 
settlers  had  no  rights  In  the  premises.  Now 
It  Is  proposed  to  tarn  the  land  board  or  the 
commission  anwlnted  under  this  resolution 
Into  a  kind  of  court  of  equity,  and,  after  a 
nine-year  lawsuit  and  the  expenditure  of 
thousands  of  dollars  to  attorneys  and  agents 
for  arguing  and  urging  the  state's  claim  at 
WashlngtOD,  to  reverse  the  Judgment  of  the 
Interior  Department,  and  conclude  that  the 
state  has  for  nine  years  been  waging  an  un- 
conscionable demand  for  a  part  of  the  public 
domain  that  rightfully  belongs  to  settlers. 
The  land  board  Is  not  a  court  of  equity ;  it 
Is  an  ezecutlTe  board,  charged  with  duties 
that  must  be  executed  In  conformity  with 
law. 

Some  such  argum^t  as  Is  now  made  In 
support  of  the  proposed  action  of  the  State 
Land  Board  was  evidently  made  by  the  at- 
torneys for  the  settlers  t«fore  the  Secretary 
of  the  Interior.  The  counsel  for  the  state 
made  reference  to  that  fact  in  their  brief, 
and  said:  "There  Is  all  through  the  appel- 
lant's [the  settler's]  brief  the  assumption  of 
some  wrong  done  the  settlers  by  the  state. 
It  Is  asserted  that  the  grants  to  tbe  state 
were  in  derogation  of  the  common  rights  of 
the  settlers,'  'must  be  strictly  construed,'  and 
that  Its  selections  in  this  case  were  in  some 
way  irregular  or  unfair.  The  officers  who 
are  r^resentlng  the  state  In  this  matter  feel, 
on  the  other  hand,  that  In  seeking  to  satis- 
fy tbe  grants  for  common-school  purposes, 
they  are  In  the  highest  sense  endeavoring  to 
acquire  this  land  as  a  heritage  of  the  whole 
people.  These  Tory  settlers  who  are  appel- 
lants here  will  share  in  the  benefits  of  tbe 
state's  success."  Thorpe  r.  State  of  Idaho, 
85  Land  Dec.  Dep.  Int  MO.  It  was  only  aft- 
er the  subject  had  entered  the  domain  of 
politics  (as  stated  the  briefs),  and  political 
conventions  had  made  promises  and  declara- 
tions in  consideration  for  votes,  that  any  dif- 
ferent view  appears  to  have  been  taken  of  this 
matter  than  that  expressed  In  the  state's  brief 
before  the  Interior  Departmeoit.  The  only 
thing  In  the  way  of  carrying  out  this  promise 
Is  that  It  would  l>e  a  violation  of  the  law. 
There  Is  no  statutory  law  to  prevent  political 
parties  making  all  the  promises  they  see  fit 
to  make,  but  whenever  they  undertake  to 
carry  out  those  promises  by  giving  away  the 
school  lands,  the  heritage  of  Qie  children  of 
the  state,  the  law  steps  In  and  forbids. 

It  has  been  urged  on  the  oral  argument  in 
this  case  that  at  least  a  part  of  this  land  was 
selected  as  Indemnity  or  lieu  land.  Instead 
of  sections  16  and  86  In  the  Coear  d'Alene 
Indian  Reservation.  That  question  does  not 
directly  arise  on  tbe  consideration  of  this 
donnrrer,  but  since  it  is  Incidentally  involv- 
ed in  the  consideration  of  another  pbase  of 
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the  case,  and  will  arise  In  the  final  deter- 
mination of  the  case,  we  will  give  It  consid- 
eration here.  As  has  been  heretofore  observ- 
ed In  this  opinion,  the  people  of  the  state 
had  adopted  tbe  Constitution  prior  to  the' 
passage  of  the  admission  act  The  act  of 
July  3, 1890,  admitting  Idaho  Into  the  Union, 
speclflcally  "accepted,  ratified  and  confirmed" 
the  state  Constitution,  and  the  state  came  In- 
to the  Union  immediately  upon  the  passage 
and  approval  of  the  admission  bill.  Nothing 
remained  for  the  state  to  do  to  bring  Itself 
within  the  provisions  of  the  act  of  admis- 
sion.  It  was  then  a  state. 

■Sections  4  and  6  of  the  admission  bill  pro- 
vide as  follows : 

'^Sec.  4.  That  sections  numbered  16  and  38 
in  every  township  of  said  state,  and  where 
such  sections  or  any  parts  thereof,  have  been 
sold  or  otherwise  disposed  of  by  or  under  the 
authority  of  any  act  of  Congress,  other  lands 
equivalent  thereto,  in  legal  subdivisions  of 
not  less  than  one-quarter  section,  and  as  con- 
tiguous as  may  be  to  the  section  In  lieu  of 
which,  the  same  is  taken,  are  hereby  grant- 
ed to  said  state  for  the  support  of  common 
schools,  such  indemnity  lauds  to  be  selected 
within  tbe  state  in  such  manner  as  the  Leg- 
islature shall  provide,  with  the  approval  of 
the  Secretary  of  the  Interior. 

"Sec.  5.  That  all  lands  herein  granted  for 
educational  purposes  shall  be  disposed  of 
only  at  public  sale,  the  proceeds  to  constitute 
a  permanent  school  fund,  the  Interest  of 
which  only  shall  be  expended  In  the  support 
of  said  schools.  But  said  lands  may,  under 
such  regulations  as  tbe  Legislature  shall  pre- 
scribe, be  leased  for  periods  of  not  more  than 
five  years,  and  such  lands  shall  not  be  sub- 
ject to  pre-emption,  homestead  entry,  or  any 
other  entry  under  the  land  laws  of  the  United 
States,  whether  surveyed  or  unsurveyed,  but 
shall  be  reserved  for  school  purposes  only." 

It  will  be  observed  that  the  language  of 
this  grant  is  "In  prsesentl."  The  grant  would 
therefore  seem  to  be  a  present  grant.-  The 
act  says  that  sections  "16  and  36  in  every 
township  of  said  state  *  *  •  are  here- 
by granted  to  said  state  for  the  support  of 
common  schools."  It  also  provides  for  the 
selection  by  the  state  of  "Indemnity  lands" 
to  reimburse  the  state  "where  such  sections 
or  any  parts  thereof  have  been  sold  or  oth- 
erwise disposed  of  by  or  under  the  authority 
of  any  act  of  Congress."  This  evidently  had 
reference  to  the  time  of  the  passage  of  the 
act,  and  meant  that  lieu  or  "Indemnity  landb" 
might  be  selected  for  such  lands  as  had  been 
sold  or  disposed  of  at  the  time  of  the  admis- 
sion of  tbe  state.  This  is  accentuated  by 
the  provisions  of  the  latter  part  of  section  5, 
saylug  that  no  such  lands,  "whether  surveyed 
or  unsurveyed,"  shall  be  "subject  to  pre-emp- 
tion, homestead  entry,  or  any  other  entry  un- 
der the  land  laws  of  the  United  States." 
This  act,  It  will  be  observed.  Is  different  from 
most  of  the  previous  land  laws,  as  well  as 
land  grants,  in  that  it  specified  and  Included 
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"uamxrye^e^  lands  and  thereby  wttiidrew  all 
the  "nnsDrroyed"  aecUona  16  and  86  Crom 
settlement  or  "mtry  under  tbe  land  laws." 

Section  13  of  tbe  adrntsslon  bill  specifically 
provided  against  tbe  contlngraicy  which  arose 
In  the  Nerada  admission  bill  (Act  <^mg. 
Mardb  21. 1864,  a  86, 18  Stat  809  as  construed 
in  H^denfeldt  v.  Daney  O.  &  S.  M.  Co^  98 
U.  S.  634.  23  L.  Ed.  999.  That  section  pro- 
vides that  all  mineral  lands  shall  be  exempt 
from  the  grants  made  by  the  admission  bill 
and  authorizes  the  state  to  make  stiecttons 
of  Ueu  land  for  sections  16  and  86  wherever 
such  sections  might  be  lost  to  the  state  tj 
rwson  of  tiring  mineral  lands.  The  Nevada 
admission  bill  contained  no  such  exonption 
or  reservation.  The  chief  reason,  however, 
^ven  by  tbe  court  for  die  decision  In  tbe 
Nevada  case  does  not  exist  or  apply  here,  fbr 
tbe  reason  that  many  of  the  sections  num- 
bered 16  and  36  In  Idaho  had  been  '^Id  or 
otherwise  diqposed  of  prior  to  the  admUh 
Bion  of  the  state.  It  may  be  further  noted 
that  section  14  of  the  admission  bill  negatives 
tbe  idea  of  tiie  necessity  for  a  selection  of 
sections  16  and  86^  and  of  the  Secretary  of 
the  Interior  having  any  centred  Or  direction 
whatever  over  such  sections.  His  authority 
and  direction  is  confined  by  that  section  to 
"lands  granted  in  Quantity  or  as  indaonity" 
lands.  It  seenu  to  te  intimated  that  the  ad- 
mlnlon  blU  was  in  some  way  amended  and 
modified  by  act  of  August  18,  1894,  and  oth- 
er amendments  to  the  land  laws  (28  Stat 
372, 39^,  but  we  know  of  no  power  or  author- 
ity whereby  the  Congress  can  divest  the  state 
of  ite  title  to  lands  that  have  beoi  previous- 
ly granted,  and  to  whidt  title  has  vested. 

It  is  not  Improper  to  note  another  significant 
fact  in  this  connection.  On  Febniary  22, 1889, 
which  was  about  a  year  and  a  half  prior  to  the 
admission  of  Idaho,  Congress  passed  an  act 
(Act  Feb.  22,  1SS9,  c.  180,  25  Stat  679)  au- 
thorizing the  people  of  North  Dakota,  South 
Dakota.  Montana,  and  Washington  to  form 
Constttutlons  and  stete  gov^nments,  and  pro- 
viding that  they  might  thereafter  be  adnUtted 
as  states.  That  act,  by  section  10  thereof, 
provided  that  tin  new  states  should,  upon 
their  admission  into  the  Union  rec^ve  sec- 
tions 16  and  86  In  every  township,  tor  com- 
moD-flChooI  purposes.  That  same  section, 
however,  contained  a  proviso  that  is  nowhere 
to  be  found  In  the  Idaho  admission  bill.  That 
proviso  specifically  excepto  and  reserves  from 
the  operation  of  the  act  sections  16  and  36 
"in  permanent  reswvations  tor  national  pur- 
poses," and  "any  lands  embraced  In  Indian, 
mllltery,  or  any  reservations  of  any  char- 
acter." It  Is  significant  that  the  Idaho  ad- 
mission bill  passed  snbaequoit  to  the  pas- 
sage of  tbe  foregoing  act  contained  no  such 
exception  or  reservation.  There  Is  nothing 
in  the  entire  admission  bill  which  negatives 
the  idea  of  a  present  grant  The  grantee  was 
in  existence  at  the  time  of  the  passage  of 
the  act,  and  the  lands  were  In  the  state; 
some  surveyed,  and  others  unsurveyed.  The 


fact,  however,  that  the  land  was  not  survey- 
ed could  make  no  difference  where  the  num- 
bers of  the  secttotts  were  qiedflcally  given. 
The  title  to  nnsnrv^ed  lands  may  be  as 
readily  conveyed  as  that  to  surveyed  lands. 
It  is  a  maxim  of  law  that  tliat  is  certain 
which  la  capable  of  b^ng  made  certain.  "Id 
cwtum  est,  quod  certum  reddl  potest"  All 
that  remained  to  be  done  in  order  to  identify 
these  lands  on  the  ground  was  to  liave  the 
survey  extended  over  them.  The  description 
in  the  grant  was  definite  and  certain.  So  Air 
as  we  are  aware,  It  has  been  the  uniform 
holding  of  the  Supreme  Court  of  the  United 
States  that  such  granto  are  grants  In  pree- 
senti,  and  immediately  vmt  title  in  the  gran- 
tee. The  principal,  if  not  the  only,  excep- 
tions to  tills  rule  are  Heydenfeldt  v.  Daney 
O.  ft  S.  M.  Co..  supra.  Hall  v.  Bussell,  101  U. 
S.  003,  2B  L.  Ed.  829,  and  Bice  v.  Minn,  ft  N. 
W.  a  Ck).,  06  U.  S.  358,  17  li.  Ed.  147.  The 
Heydenfeldt  Case,  so  tar  as  we  can  find,  has 
never  been  referred  to  tiie  Supreme  Ciourt 
but  once  (N.  T.  Indians  v.  U.  S.,  170  U.  8. 
18,  18  Sup.  Ct  BSl,  42  L.  Ed.  927),  and  it 
was  there  mentioned  as  one  of  tite  rare  ex- 
ceptions to  the  gmeral  rule  In  constrnlDS 
land  grants.  Tbe  cases  to  the  onitrary  are 
too  numerous  to  attonpt  to  collate  than  all. 
See  ScliulenbOTg  v.  Harrlman,  21  Wall.  44, 
22  L.  Ed.  6B1 ;  Leavenworth,  L.  ft  O.  B.  Co. 
V.  U.  S.,  92  n.  S.  738.  23  L.  Ed.  634;  Mo., 
K.  ft  T.  R.  B.  Ca  T.  Kansas  P.  B.  B.  Oo., 
97  U.  S.  491,  24  li.  Ed.  1005;  Den.  ft  B.  G. 
Co.  T.  AlUng,  99  U-  a  463,  25  L.  Ed.  438 ; 
St  P.  ft  B.  B.  Co.  T.  N.  P.  B.,  139  U.  S.  1, 
U  Sup.  Ct  389,  35  Ed.  77;  Deseret  Salt 
Go.  T.  Tarpey,  142  U.  8.  241,  12  Sup.  Ct. 
168,  36  L.  Ed.  999 ;  N.  Y.  Indhins  v.  U.  S., 
170  U.  8.  1,  18  Su^  Ct  631.  42  li.  Ed.  927. 

A  holding  that  the  stete,  hampered  as  It 
always  Is  in  such  matters,  was  intended  to 
mn  a  race  with  setUeEs,  land  scrip  brokKs, 
railroad  companies,  and  timber  and  stone  land, 
grabbers  to  secure  the  remnant  and  rtfuse  of 
the  public  domain  as  lien  and  indemnity  lands 
for  all  Ite  best  and  most  valuable  school 
land  sections,  16  and  36,  would  raider  sec- 
tions 4  and  5  of  the  admission  tUl  only  a  de- 
lusion and  an  idle  dedaratton.  At  tiie  time 
of  the  admission  ot  tiie  steto  Into  tiie  Union, 
less  than  one-fifth  of  tbe  area  of  the  stete  bad 
been  surveyed.   There  remained  about  44.- 
000,000  acres  to  survey.  If  tltie  vested  in  tike 
stete  to  the  school  sections  only  tliat  bad 
been  surveyed,  the  stete  was  getting  merely 
the  barest  contingency  for  the  unsurveyed. 
sections,  notwithstending  the  decIaraUcD  in 
the  act  that  "whether  surveyed  or  unsur- 
veyed," such  lands  should  not  be  subject:  to 
any  kind  of  entry. 

This  discussion,  hovrever.  Is  collateral  and 
Inddentel  only  to  the  main  point  with  vrblcb 
we  are  here  interested.  Whether  the  goveT-n- 
meot  through  any  of  ite  agoides  lias  the 
power  to  reclaim  the  school  sections  granto«3 
by  the  admission  bill  Is  Immaterial  so  far  as 
the  government  is  concerned,  t>ec8tt8e  Coxx- 
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pea  b7  Act  Aug.  18.  18M  (28  Stat  S72>. 
ind  other  acts  dealing  with  the  public  do- 
min,  has_  amply  authorized  the  Interior  Dtt- 
partmoit'to  grant  indemnity  and  lien  lands 
to  tbe  states  for  any  and  all  landa  lost  or 
reHnqnlsbed  by  the  state.   Opinion  of  Attor- 
vej  Gaxenl  of  September  IS,  1909;  Decision 
of  Secretary  of  the  Interior  in  Heirs  of  Irwin 
T.  EwlDg  and  State  of  Idaho,  filed  subsequent 
to  S«5itember  15,  1909,  and  not  yet  officially 
rqnrted.    The  real  queetlon  then  recurs: 
Bas  the  state  authorized  the  relinquishment 
ofKctlons  16  and  36,  and  has  the  State  Land 
Boud  the  authority  to  relinquish  the  state's 
ri^t  to  snch  lands?  But  one  answer  can  be 
prai  to  this  qaery.  The  authority*  for  such 
u  let  cannot  te  found  In  either  tbe  Consti- 
ntiwi  or  statute.   It  is  therefore  perfectly 
>tfe  to  say  that  no  such  power  exists.  We 
hare  hoeinbefore  said  that  the  board  must 
let  under  the  law.   It  must  find  authority  In 
Ae  CcHtttitutlon  and  statute  for  its  acts. 
N'o  rodi  authority  as  claimed  exists,  and  it 
'■t  clear  that  the  State  liand  Board  has  no 
povK  to  relinquish  or  surrender  the  right  or 
title  of  the  state  of  Idaho  to  any  of  its 
Kbool  lands.   If  the  state's  title  to  any  of 
^bese  lands  comprising  sections  10  and  86  Is 
qoestioned  or  denied  by  the  department,  then 
ttte  dnty  of  the  state  to  secure  an  adjodica- 
tloQ  (rf  tbe  matter  by  tbe  federal  Supreme 
Court  Is  plain  and  immistakable^ 
It  foUowa,  therefore,  that  "whatevw  may  be 
Kid  wltb  reference  to  the  state's  vested 
iWi  In  sections  16  and  86,  It  te  plain  that 
*liere  ndi  sections  are  found  to  be  mineral 
aod%  the  staters  title  talis  by  reason  of  sndi 
t¥t^  and  tbe  land  board  are  authorised,  and 
iDtad  It  Is  their  dnty,  to  make  indemnity 
alMttmia  from  other  lands  to  reimburse  the 
nte  for  the  loss.  If  the  state  agent  In  mak- 
^  the  fUiog  should  err  in  describing  the 
liodB  lost,  sold,  or  disposed  of  fOr  wbldb  the 
iln  land  sdectlon  Is  being  made,  we  do  not 
inmbend  soch  an  error  would  defeat  tbe 
■ute'i  right  to  make  the  selection  and  ac- 
'fl-K  the  title  to  such  lands  and  have  Aem 
Enperiy  charged  against  sndi  lands  as  It 
Lad  actnally  lost,  by  reason  of  tlie  minwal 
I^Uncter  of  sdiool  sections,  or  by  reason  of 
'»i  to  tlie  state  of  any  of  its  public  grants 
tpna  any  other  legal  cause. 
Thecnaplaint  states  a  cause  of  action,  and 
tke  denmrm  wlU  be  orerruled.   It  is  well 
to  suggest  at  this  time  that  the  ao- 
tfan  of  tbe  cnmnisslon  appointed  by  the 
^iat  zesolatlon  of  the  Legislature  has  no 
Nhc  in  the  consideration  and  decision  of 
4e  land  board,  and  can  famish  no  protection 
V  JaMiflcatifm  for  any  acUon  by  tbe  board, 
BO  evidence  <m  that  subject  would  be 
■^BMble  or  considered  In  this  case.  Nel- 
■^wfll  evidence  as  to  tlie  condition  of  these 
or  the  bona  fides  of  tbe  settlers  be  con- 
*'Jersd.  Tbeir  claim  has  been  one  against 
^  United  States^  and  they  must  wage  that 


claim  against  the  general  government,  and 
not  against  the  state.  The  state  has  acquired 
whatever  right,  title,  or  claim  it  now  has  to 
the  lands  freed  of  any  and  all  claims  by  tbe 
settlers. 

SULLIVAN,  C  J.,  and  STEWART,  J.,  con- 
cur. 


OSTEBnOLM  T.  BOSTQK  &  MONTANA 
CONSOLE  OOFPEB  ft  8ILVBB 
MINING  CO. 

(Snpreme  Court  of  Montane.    Feb.  26,  1910.) 

1.  Dahagh  (8  1^)— Pbbsonai,  InjuaiBS— 
Earning  CAPAorrr— Evidence. 

Where  a  witness  testified  that  plaintiff  was 
getting  $4.90  a  day  when  he  was  Injured,  be 
was  properly  allowed  to  testify  conceniing  plaln- 
tifTs  luibit  of  sobriety  and  industry  as  oeai^ 
log  on  plaintiff's  earnmg  capacity. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  495;  Dec  Dig.  |  169.*] 

2.  AppEAt.  AND  Bbbob  (|  1048*)  —  Bevibw — 
Pbbjudicb— Btidence. 

In  an  action  for  Injarles  to  a  servant,  de- 
fendant was  not  prejudiced  by  an  alleged  incom- 
petent question  calling  for  plaintiff's  habit  of 
sobriety  and  industry,  where  the  only  answer 
thereto  was  that  "he  takes  a  drink,  but  I  never 
saw  him  drank." 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4140;  Dec  Dig.  |  1048.*] 

8.  WOSns  AND  PUBASBS— "AHBtOUOUS." 

"Ambiguous"  means  "doubtful  and  uncer- 
tain." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  367.] 

4.  Masteb  and  Sebvant  (f  137*)— Injuries 

TO   SEBVANT  —  MINKS  ~  STATUTES  —  "TBI 

Men." 

Rev.  Codes,  !  8536,  requires  iron-bonneted 
safety  cages  with  doors  in  mine  shafts  over  300 
feet  deep  to  be  used  In  lowering  and  hoisting  tbe 
employ^  thereof,  and  that  tbe  doors  must  be 
closed  "when  lowering  or  hoisting  the  men." 
Held,  that  the  words  "the  men"  imported  the 
singular  as  well,  and  that  the  statute  required 
tbe  dosing  of  the  doors  during  the  hoisting  or 
lowering  of  one  or  more  of  the  men  in  the  course 
of  his  employment,  and  was  not  complied  with 
by  a  closing  of  the  doois  only  when  the  shifts 
OC  men  employed  in  tbe  mine  were  being  lowered 
or  hoisted  at  the  usual  time  of  changing  the 
workmen. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  2G9,  273;  Dec  Dig.  { 
137.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4474.] 

5.  Statutes  (8  189*)— Constbootion— Natu- 
RAi.  Meaning  or  words. 

Where  the  words  of  a  statute  have  a  defi- 
nite and  precise  meaning,  it  Is  not  permissible  to 
conjecture,  restrlbt,  or  extend  their  meaning,  but 
they  should  be  read  and  understood  accordmg  to 
the  natural  and  most  obvious  import  of  the  Ian* 
guage  without  resorting  to  subtle  and  forced  con- 
struction to  limit  or  extend  their  operation. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  26S;  Dec  Dig.  t  ISO.*] 

6.  Masteb  and  Sebvant  ({  118*)— Ihjubibs 
to  Sebvant— Miniro  Gaoest-Doobs— Stat- 
utes—"Sinking." 

Rev.  Codes,  $  8536,  requires  the  use  of  steel 
cages  equipped  with  doors  in  mine  shafts  over 
300  feet  deep,  provided  that,  when  such  cage 
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b  Bsed  for  rinkliig  raly,  It  need  not  be  equip- 
ped with  micli  doon.  Beld,  that  the  term  "sink- 
ing" was  not  technical,  but  meant  to  descend, 
to  go  down,  to  excavate  downward  without  sub- 
stantial deviation  from  a  straight  line,  extend- 
ing from  the  point  of  beginning  toward  the  cen- 
ter of  the  earth,  and,  hence,  did  not  iaclade  the 
cutting  of  Etatlona  so  as  to  lelieve  the  opera- 
tors from  providing  doon  to  the  cages  during 
such  operations. 

[Ed.  Note^For  other  cases,  see  Master  and 
Semnt.  Cent  Dig.  t  200 :  Dec.  Dig.  I  118.*] 

7.  Dahaobs  rt  178*)  —  Rbbbonal  Iitjubies  — 

EVIDEHCC— BABRINO  C&PACJTT. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence that  he  had  worked  at  the  mine  for  $3.50, 
$3.75.  $4,  and  $4.50  a  day,  that  he  had  follow- 
ed contracting,  and  was  then  making  $6  and 
somedmea  under  per  day,  was  admissible  as 
bearing  on  his  earning  capacity. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  490;   Dec  Dig.  S  173.*] 

8.  Masteb  and  Sebvant  (t  276*)— iNJtntiES 
TO  Sebvant— Pboxiuate  Gatisb— Mine  Cage 
—Absence  of  Doobs— E>vidence. 

Evideuce  that  plaintiff  entered  a  mine  cage 
from  a  station  on  the  south  side,  snd  that  his 
foot  got  off  on  the  south  dda,  where  it  was 
crushed,  was  sufficient  to  show  that  his  foot 
extended  out  of  the  cage  through  an  opening 
where  there  should  have  been  a  door,  as  required 
by  Bev.  Codes,  8  8536,  and,  hence,  diowed  that 
the  absence  of  the  door  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  I  0B8;  Dee.  Dig.  8  276.*] 

9.  Mabteb  and  Servant  (8  204*)--lNjuaiEB 
TO  ISebvant  —  Mining  Cage  —  Doob»— Re- 
moval—E^ect  OF  Request  bt  Sebvant. 

Rev.  Codes,  8  8536,  requires  the  use  of 
Iron-bonneted  safety  cages  with  doors  Iq  shafts 
over  300  feet  deep,  except  that  the  doors  need 
not  be  used  when  the  cage  is  need  for  sinking 
only.  Plaintiff  was  injured  by  reason  of  the 
absence  of  the  doors  while  stations  were  being 
cut,  and  defendant  claimed  that  the  doors  were 
removed  at  plaintiff's  request.  The  doors  were 
removed  in  July,  after  which  considerable  sink- 
ing was  done,  and  between  the  time  of  ench  re- 
moval and  the  date  of  the  accident  plaintiff  had 
left  defendant's  service  and  had  later  returned 
at  the  foreman's  request.  The  foreman  admit- 
ted tliat  be  saw  the  necMsity  of  doors  before 
plaintiff  was  hurt.  Held,  tliat  plaintifTs  request 
that  the  doors  be  removed,  ii  made,  was  no 
reason  why  they  should  not  have  been  replaced 
prior  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  545;  Dec.  Dig.  8  204.*] 

10.  MAffTEB  AND  SCBVANT  (8  246*}— iNJtTBIBS 

TO  Sebvant— Safety  Afflianci»— Contbib- 

UTOBT  Negligence. 

The  cage  in  defendant's  mine  was  not 
equipped  witli  doors,  as  required  by  Rev.  Codes, 
8  Si^.  Plaintiff  was  requested  to  go  up  to  a 
higher  station  by  his  foreman,  and  followed  the 
foreman  onto  the  cage.  Plaintiff  started  to  ring 
the  bell  to  signal  the  hoist  and  found  the  bell 
rope  wet  and  the  bell  hard  to  ring.  As  be  was 
ringing  the  last  bell,  he  slipped,  struck  his  el- 
bow, and  fainted.  He  fbll  and  caught  Ills  leg 
between  the  wall  plate  and  the  cage,  resulting 
in  the  injuries  complained  of.  Held,  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Master  acd 
Servant,  Cent  Dig.  88  791,  792;  Dec  Dig.  8 
246.*! 

11.  Damages  (8  ISO*)— Pebbonal  Injdbies— 

BXOGSBIVE  RECOVEBT. 

Where  plaintiff,  a  miner,  earning  $4.50  a 
day,  sustained  an  injury  to  bis  limb  by  its  being 


crushed  between  the  shaft  wall  plate  and  tha 
cage,  and  a  phydcian  testified  that  it  woald  be 
two  fears  before  he  would  be  able  to  go  about, 
though  it  would  be  a  question  as  to  vhether  he 
could  go  down  the  mine  that  soon,  and  that 
he  would  be  able  to  perform  manaal  labor 
of  some  kinds  before  that,  a  verdict  allowing 
him  $7,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  88  358-360;  Dec.  Dig.  8  130.*] 

12.  Tbial  fl  177*)— Moving  fob  Dibictbd 
Vbbdict— Right  to  Go  to  Jubt. 

Where,  after  defendant's  motion  for  a  di- 
rected verdict  was  denied,  plaintiff  moved  'for 
a  directed  verdict  on  the  ground  that  defend- 
ant had  shown  no  defense  to  which  defendant 
objected  on  the  ground  that  it  eliminated  the 
question  of  assumed  risk,  etc,  and,  the  objection 
being  overruled,  an  exception  was  noted,  and 
defendant  presented  requests  for  instructions, 
several  of  which  related  to  the  defense  of  as- 
sumed risk,  all'  of  which  were  refused  and  ex- 
ceptions noted,  defendant,  by  moving  for  a  di- 
rected verdict,  did  not  waive  its  right  to  go  to 
the  jury,  if  any  contested  question  of  fact  re- 
mained in  the  case  for  determination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  400;  Dec  Dig.  8  177.*] 

13.  Mastkb  and  Servant  (8  204*)— Injitbies 
to  Sbbvakt—Assumed  Risk — Statutes. 

Tlie  doctrine  of  assumed  risk  rests  on  the 
maxim  "volenti  non  fit  injuria,"  and  not  on 
contract  l>etween  master  and  servant,  and  hence 
was  not  abrogated  by  Const  art.  15,  8  16,  and 
Rev.  Codes,  88  5052,  declaring  that  a  con- 

tract releasing  an  employer  from  llablli^  for 
his  negligence  is  void. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  544 ;  Dec  Dig.  8  204.*i 

14.  Mastex  and  Sebvant  (88  204,  228*)— In- 
juries to  Sebvant^Statutes— Safety  Ap- 
pliances—Violation — Negligence  Pbb  Ss 

While  a  violation  of  Rev.  Codes,  8  8536, 
requiring  the  use  of  steel  crkcs  equipped  with 
doors  in  mine  shafts  deeper  than  300  feet,  re- 
sulting in  injury  to  a  miner,  constitutes  negli- 
gence per  se,  such  violation  did  not  affect  the 
defense  of  assumed  risk  or  contributory  negli- 
gence. 

{Bi.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  88  671;  Dee.  Dig.  88 
20*, 

15.  Master  and  Sebtart  (8  217*)— Injttrieb 
to  Servant— Abbuusd  Risk— Apfbioxatiox 
OF  Danoeb, 

A  servant  does  not  assume  the  risk  of  in- 
jury unless  he  not  only  knows  the  physical  con- 
dition surrounding  hmi,  but  appreciates  the 
danger  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  57S;  Dec  Dig.  8  217.*] 

la  Master  and  Sbbtaht  288*)— Injuries 
TO  Servant- AsBUHED  Bus— <)ue8tion  tor 
Jury. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  question  whether  plaintiff  appreciated  the 
danger  of  the  use  of  a  mine  cage  not  equipped 
with  doors,  by  reason  of  which  he  was  injured, 
and,  therefore,  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1073;  Dec.  Dig.  8  288.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquin,  Judge. 

Action  by  Charles  Osterholm  against  the 
Boston  ft  Montana  Consolidated  Copper  ft 
Silver  Mining  Company.  Judgment  for  plain- 
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tUtf  and  d^mdant  appeals.   Bereraed  and 

remanded. 

Forbls  &  Evans  and  Kremer.  Sanders  ft 
Kremer,  for  appellant  Breen  &  HogeT<^, 
for  rei^ondent. 

SUXTU,  J.  The  complaint  in  this  action 
alleges:  That  on  or  about  the  ISth  day  of 
Octobw,  1907,  the  defendant  was  operating 
the  Greeiileaf  mine,  in  Silver  Bow  county, 
by  means  of  a  vertical  shaft  approximately 
1,000  feet  deep;  tbtft  the  cage  in  said  shaft 
was  without  doors  or  safety  gates  and  was 
not  used  for  sinking;  that  on  the  day  men- 
tioned plaintiff  was  In  the  employ  of  the  de- 
fendant BM  a  miner,  and  while  being  hoisted 
In  the  cage  "the  defendant  caused  this  plain- 
tiff to  slip  through  the  open  cage  with  no 
doors,"  whereby  he  was  permanently  injur- 
ed. The  answer  alleges:  (1)  That  the  cage 
was  used  for  sinking  only,  and  "the  only 
hoiatlns  and  lowering  of  men  that  was  being 
done  was  the  holstins  and  lowering  of  men 
engaged  In  the  shaft,  and  no  other 

<^eratlona  were  being  carried  on  In  the 
mine";  ^  "that  the  condition  of  said  cage 
and  Its  GtmstmctlfHi  waa  open  and  visible, 
and  the  aald  plalntlfl  had  been  wwking  in 
said  shaft,  and  bad  been  lowered  and  hoisted 
upon  said  cage,  In  the  condition  in  which  It 
waa  whea  be  was  Injured,  for  several  months 
«  prior  to  the  aoddent  and  knew  of  the  con- 
dltloi  and  manner  of  construction  of  said 
cage,  or  In  the  exercise  of  Tsaaonable  care 
lAonld  hare  known  thereof,  and  defendant 
alleges  that  the  danger  of  being  injured.  If 
Us  feet  slipped  ont  of  said  cage  while  being 
hoisted  or  lowered,  was  an  <^pen  and  ob- 
Tlons  rl«k,  and  the  plaintiff  assomed  the 
risk  QuatBotf  (8)  contributory  negligence  of 
plaintiff;  (4)  that  the  doors  or  gates  were 
removed  from  the  cage  at  the  i^aintlfCa  re- 
quest  and  he  is  therefore  estopped  to 'claim 
any  liatdllty  <m  the  part  of  the  defendant 
for  failure  to  maintain  the  same  In  place  up- 
on the  cage;  (6)  that  plaintUTs  injury  was 
caused  by  the  negllgmce  of  fellow  serrants 
in  removing  the  safety  doora  or  gates. 

Then  waa  no  conflict  In  tlie  testimony  as 
to  the  manner  in  which  plalntlfl  waa  Injured. 
He  testified:  **I  was  timbering  In  the  Qreen- 
luf  mine.  We  were  putting  in  the  sill  for 
the  last  set  of  timbers  at  the  1,000  statbm. 
The  tanks  were  running  over  on  the  800,  and 
•  the  foronan  called  me  to  go  with  him  and 
see  what  was  the  matter.  I  followed  him 
into  the  cage  and  started  to  ring  the  belL 
The  bdl  rope  waa  wet  and  hard  to  ring.  As 
I  was  ringing  the  last  bell,  I  alipped  and 
struck  my  elbow,  and  It  knocked  me  out  un- 
til I  came  within  three  or  four  feet  of  the 
800  station,  and  my  leg  wds  In  betwera  the 
wall  plate  and  the  cage.  Z  did  not  see  any 
doors  on  the  cage  when  I  started  to  work 
on  June  28, 1807,  and  I  certainly  would  have 
seen  them  If  there  had  bem  any  doors  there, 
and  then  were  no  do<m  on  the  cage  when  Z 


was  hurt  Sinking  Is  straight  do^'u  in  the 
shaft  I  know  what  is  meant  by  building 
stations.  Sinking  is  not  the  same  as  build- 
ing stations."  He  was  badly  injured;  but 
his  phyaician  testified  that:  "In  a  couple  of 
yeiM  he  will  be  In  fairly  good  shape.  His 
leg  will  be  Bubstantlally  bo  recovered  that  he 
can  porform  the  duties  that  he  did  perform 
prior  to  any  Injuries  at  all.  I  think  In  time 
it  will  come  to  that—what  time  Is  difficult 
to  stata  I  think  in  two  years  be  will  be  so 
he  can  go  about  It  is  a  question  If  he  can 
go  down  the  mine  that  soon.  He  will  prob* 
ably  go  about  without  crutches.  It  Is  my 
Judgment  that  long  prior  to  that  time  he  will 
be  able  to  perform  manual  labor  of  some 
kind." 

Shone,  the  foreman,  testified  that  after 
plaintiff  pulled  the  beU  rope,  be  tainted,  fell 
down,  and  got  his  lee  mder  the  wall  pHtte. 
"His  leg  was  polled  in  right  to  the  knee  be- 
tween  the  wall  plate  and  the  cage.  The  sta- 
tion in  wbltdi  he  was  standing  when  he  first 
went  tak  the  cage  was  on  the  south  std^  and 
his  foot  got  out  on  the  south  side." 

At  the  close  of  the  evidence,  both  parties 
moved  for  a  directed  verdict  The  court 
overruled  the  defendant's  motim^  but  grant- 
ed that  of  the  idalntlfl,  leaving  the  Jury  to 
fix  the  amount  of  the  recovery.  This  they 
did  by  returning  a  verdict  against  the  de- 
fendant for  the  som  of  |7,Soa  From  a  Judg- 
ment entered  upon  the  verdict  and  an  order 
doaying  a  new  trial,  the  defendant  has  ap- 
pealed.  The  legal  Questiona  presented  to  this 
court  were  all  prop<»-^  raised  by  motion  for 
nonsuit  objections  and  exceptions  taken  at 
the  trial,  motion  for  directed  verdict  and 
requests  for  Instructions. 

1.  The  first  complaint  Is  that  plaltttiflTs 
wltnflSB.Johnaraa  was  allovred,  over  objec- 
tion, to  answer  the  following  qaestl«i: 
"What  have  you  to  say  as  to  his  [^aintiirs] 
habit  of  being  a  sober  and  Industrious  man?' 
The  question  was  Incompetent  tf  designed 
to  bear  upon  the  conduct  of  plalntlfl  at  the 
time  of  the  acddmt  But  the  witness  had 
already  testified  that  plaintiff  was  getting 
H60  per  day,  and,  as  bearing  upon  his 
earning  capacity,  we  think  the  question  was 
proper.  At  any  rate,  the  answer  was  not 
ijirejndlelal.  The  witness  answered,  "He 
takes  a  drink,  but  I  never  saw  him  drunk." 

2.  Our  statute  relaUng  to  safety  doors  or 
gates  on  cages  In  mines  reads  as  follows: 
**It  is  tmlawfnl  for  anj  corporation  [or  per» 
son]  to  sink  or  work,  through  anv  vertical 
shaft  where  mining  cages  are  used,  to  a 
greater  depth  than  three  hundred  feet  un- 
less said  shaft  lAall  be  provided  with  an  bm- 
bonneted  safety  cage,  to  be  used  In  the  low- 
ering and  holstliK  of  the  employes  thereot 
said  cage  to  be  mo  provided  with  aheet  iron 
or  steel  casing  not  less  than  one^li^Hi  inch 
In  diameter;  doors  to  be  made  of  the  same 
material  shall  be  hung  on  hinges,  or  may  be 
made  to  slide;  and  shall  not  be  leas  ttxan  five 
feet  high  from  the  bottom  of  the  eagSb  and 
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aald  door  nmrt  be  dosed  when  lowering  or 
taolBdng  the  mm,  Provided,  that  whax  such 
cage  Is  need  for  sinking  only,  It  need  not  be 
equipped  with  anch  doora  as  are  hereinbe- 
fore provided  for.  Hie  safety  ai^aratiu, 
whether  consisting  of  eccentrics,  springs  or 
other  device,  inust  he  securely  fastened  to 
the  cage,  and  must  be  of  snficlent  strength 
to  hold  the  cage  loaded  at  any  depth  to  which 
the  abaft  may  be  sank.  0^  Inm  bonnet  of 
the  aforesaid  cage  must  be  made  of  boUw 
sheet  Iron,  of  good  quality,  of  at  least  three* 
sixteenths  of  an  Inch  In  thickness,  and  mnat 
cover  the  top  of  sacb  cage  In  such  manner  aa 
to  RtCard  the  greatest  protection  to  life  and 
limb  from  anything  falling  down  said  shaft 
It  shall  be  the  duty  of  the  mining  Inspector 
and  his  assistant  to  see  that  all  cages  are 
kept  In  compliance  with  this  section  and  to 
also  see  that  the  safety  doga  are  kept  In 
good  order.  Every  person  or  corporatltm 
falling  to  comply  with  any  of  the  provlBlons 
of  this  section  Is  punishable  by  a  fine  of  not 
less  than  three  hnndred  dollars  nor  more 
than  one  thousand  dollars."  Section  8536, 
Bev.  Oodes. 

It  Is  contended  by  the  appellant  that  the 
phrase  "said  door  mast  be  closed  when  low- 
ering or  hoisting  the  men"  should  be  con- 
strued so  that  It  shall  not  be  Imperative  to 
dose  the  safety  door  when  m&i  engaged  In 
the  shaft  are  riding  up  or  down,  but  only 
'when  the  "shifts"  of  men  aie  being  lowered 
or  hoisted  at  the  usual  time  of  changing 
workmen.  Counsel  argue  that  there  1b  un- 
certainty and  ambiguity  In  tbe  language  quot- 
ed, and  therefore  it  was  their  privilege  to  In- 
troduce testimony  to  explain  bow  the  law  Is 
usually  regarded  and  interpreted  by  persons 
In  charge  of  large  mining  operations;  and 
they  c<mtend  that  tbe  pbrase  should  be  con- 
strued by  this  court  In  the  light  of  testimony, 
as  to  the  practical  operation  of  mines  and 
what  they  claim  to  have  been  the  reason  for 
employing  the  words  "tbe  men"  and  falling 
to  specify  that  tbe  door  should  be  closed 
whenever  any  one  man  was  being  moved. 
Such  testimony  was  in  fact  Introduced  at  the 
trial.  Several  mining  men  of  large  experl- 
eace  in  the  mines  of  Butte  and  elsewhere, 
superlntCTdents,  foremen,  and  others,  gaje 
evidence  to  the  efTect  that  "lowering  and 
hoisting  the  men  Is  when  the  shift  is  going 
on  or  coming  off,"  and  that  taking  one  man 
up  or  down  would  not  be  "hoisting  or  lower- 
ing the  men."  We  have  no  doubt,  from  this 
testimony,  that  snch  Is  the  Interpretation  gen- 
erally placed  upon  the  law  by  those  In  charge 
of  the  large  mining  operations  In  Silver  Bow 
-county,  and  that  such  interpretation  Is  an 
honest  and  bona  fide  construction  of  the  law 
on  their  part,  without  any  design  to  evade  its 
provisions,  but  rather  to  facilitate  Its  prac- 
tical operation.  Neither  have  we  any  doubt 
that  the  primary  object  of  the  law,  and  the 
one  foremost  In  the  minds  of  the  legislators 
who  passed  it,  was  to  guard  against  acci- 
dental to  the  men.  In  a  body,  when  dianglng 


wwka.  But  we  are  «Uk>  aatlsfled  tiiat;  In  Ita 
broader  koq^  the  law  was  designed  to  mini- 
mize, so  far  as  may  be,  the  possibility  of  ac- 
cident or  death  to  miners^  at  any  ttme^  when 
the  presaice  nt  doora  will  prevent  It. 

We  canzmt  figree  with  oounael  that  the 
terma  of  the  law  are  amblgnoua  or  uncertain. 
"Amblgwras"  meane  doubtful  and  imcertain. 
But  we  are  ot  oplnlui  that  there  la  nothing 
nnoertaln  about  this  statute,  and  no  doubt  of 
Its  meaning.   If  a  statute  Is  plain,  cvtain, 
and  unfimblgnouB,  so  that  no  doubt  arises 
from  Ita  own  terms  as  to  Ita  acope  and  mean- 
ing, a  bare  reading  sufflcea;  then  interpreta- 
tion la  needless.  Smltii  v.  WUllama,  2  Mont 
196;  Jay  v.  School  District,  24  IKmt  219, 
61  Pac.  2S0;  State  v.  Gndahy  Packing  Co, 
33  Mont  179.  82  Pac.  8S3,  114  Am.  St  B^. 
804;  2  Lewis' Snthorland,  Statutory  Oonstruc- 
tion  (2d  Ed.)  S  363.  This  statute  commands 
that  the  door  shall  be  closed  when  lowing 
oc  hoisting  the  men.  The  plural  Includes  the 
singular.  Indeed,  It  is  not  contended  but  that 
the  door  must  be  closed  in  lowering  or  hoist- 
ing one  man  If,  perchance,  he  happens  to  bo 
the  only  employs  going  on  or  coming  off 
"shift"  at  the  time.   It  is  not  allowaUe  to 
interpret  what  has  no  need  of  Interpretation, 
or,  when  the  words  have  a  definite  and  pre- 
cise meaning,  to  go  elsewhere  In  search  of 
conjecture  In  order  to  restrict  or  extraid  their 
meaning.    Statutes  should  be  read  and  un- 
derstood according  to  the  natural  and  most 
obvious  Import  of  the  language,  without  re- 
sorting to  subtle  and  forced  construction  for 
the  purpose  of  either  limiting  or  extending 
their  operation.   McCluskey  v.  Cromwell,  11 
N.  Y.  593;  Benton  v.  WIckwIre.  54  N.  T.  226. 
The  Supreme  Oourt  of  Mlsslssli^l  has  said: 
"A  primary  rule  of  ctmstructltm  Is  that  the 
Legislature  must  be  assumed  to  have  meant 
precisely  what  the  words  of  tbe  law,  as  com- 
monly understood,  Import ;  and  this  may  be 
said  to  be  the  ftmdamental  and  controlling 
rule  of  construction."   Lemonlus  v.  Mayer, 
71  Miss.  514,  14  South.  33.   See,  also,  Green 
V.  Weller,  32  Miss.  650.   We  are  of  oi^nion 
that  this  feature  of  the  law  was  correctly  In- 
terpreted In  the  court  below. 

3.  Again,  It  Is  contended  by  counsel  for  tlie 
appellant  that  tbe  word  "sinking,"  employed 
In  the  law,  should  be  construed  so  as  to  In- 
clude within  its  meaning  what  Is  called  "sta- 
tion cutting,"  or  cutting  stations.  They  claim 
that  the  cutting  of  stations  is  a  necessary 
part  of  the  work  of  sinking,  for  the  reason 
that  sinking  oannot  be  prosecuted  beyond  a 
certain  depth  without  Installing  pumps  at  In- 
tervals, in  order  to  draw  off  the  impeding 
water,  and  that  the  pumps  must  be  p'laced  at 
stations  made  for  that  purpose.  Several  ex- 
pert mining  men  testified  to  the  facts  relied 
upon  by  tbe  appellant  The  testim(my  on 
the  part  of  the  respondent  was  to  the  effect, 
however,  that,  white  station  cutting  Is  neces- 
sary, It  Is  not  regarded  as  being  incladed 
within  tbe  process  of  sinking.  The  court  be- 
low did  not  pass  apon  the  qneatlra  ct  Cact; 
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var  allow  tlie  jnry  to  do  go,  bnt  constmed.  tbe 
itetote  literally,  and  ve  are  of  opinion  that 
this  comse  wem  oocrect  While  there  ta  oon- 
lUerable  force  In  the  anggeatloa  of  conna^ 
and  tlie  reawms  aaalgned  by  ttie  -wltneaaea 
for  ttHir  oplnlona  are  ponaalTe,  yet  they 
oo^t  not  to  Inflnence  Uie  judgment  of  courta. 
They  any  with  propriety  be  addreaaed  to  the 
lecUatiTe  teandt  of  the  ffOTemment,  with  a 
Tlew  to  amendment  of  the  law,  if  deemed 
■drlaable.  If  It  be  tnu^  as  some  of  tbe  wl^ 
ncaacB  testiflea,  Oiat  every  reaaon  wby  doors 
dumld  beomittedwIiUeidnUngtvpUos  equal- 
ly as  -wtU  to  tbe  process  of  cuttliiff  atattona, 
and  Chat  "there  Is  more  danger  to  the  men, 
wldle  pertonning  the  latter  operation,  with 
doors  Hun  withont  tliem,  tbat  would  aeon  an 
eflecttre  argument  In  favor  of  ao  amending  tbe 
law  «a  tbat  It  Aall  not  be  necessary  to  use 
doom  on  cages  while  catting  stations.  Bat 
the  ooifftB  oannot  amend  It;  and.  In  effect, 
that  Is  vhat  we  ab«ild  do  If  we  gave  to  the 
word  "staking*'  an  enlarged  meaning,  or  any 
mrantng  otiier  than  Its  Mdlnary,  natural, 
and  obrlons  on^  to  wit:  To  descend:  or  go 
down.  There  Is  nothing  tedmlcal  abont  the 
word  «*Blnking» ;  neltber  la  It  of  doubtful 
Bicanlng.  imoertaln.  or  ambiguous.  TbweCore 
we  may  not  Interpret,  savs  1^  applying  to 
the  wOTd  Ita  precise  and  definite  meaning, 
tanking  tbrough  a  Twtleal  sbaft,"  In  mining, 
meana  to  excarato  downwatd,  without  sob- 
■Untlal  dertatlon  from  a  straight  line,  ex- 
toiffing  from  the  point  of  beginning  toward 
the  center  of  the  earths- 

4.  'WliUe  tile  plaintiff  was  on  the  stand,  he 
testified:  "I  was  working  bare  for  f3JM>, 
93.75,  f4,  and  I  have  followed  contract- 

log."  He  waa  asked:  "What  did  you  make 
cootinctingy  Omr  objection,  be  anawered: 
"I  was  always  making  six  and  always  otct 
and  stnnetlmeB  nnder."  We  think  the  teetl- 
mony  was  competent  aa  bearing  upon  bis 
eaznlng  capad^. 

&  It  la  argued  that  there  is  no  testimony 
In  the  record  disclosing  any  causal  conneo- 
UoD  b^wem  tbe  absence  of  gates  and  the  In- 
jury to  plaintiff.  But  Sbcme  testified  tbat 
OatCTlurim  entered  the  cage  from  a  station  on 
the  sooth  side,  and  "bis  <oot  got  off  oa  the 
Mutb  side."  This  shows,  we  think,  that  his 
toot  extended  out  of  the  cage  through  an 
opening  where  there  sbonld  have  be^  a  gate. 

&  In  view  of  what  has  already  Wn  said, 
the  action  of  the  court  ta  allowing  the  wlt- 
wm  JoboBon  to  testify  as  to  the  practice  in 
the  BI-Metallic,  of  <dosii^  the  safety  gates 
whenever  meo  were  In  the  cage,  becomes  Im- 
materiaL 

T.  Tbe  wltijeas  Shone  testified  that  plata- 
tlff  complained  of  tbe  gates  and  requested 
Oat  th^  be  remOTed.  Pialntlfl  denied  this. 
Sbone  also  said  that  the  gates  were  removed 
ta  July,  at  a  time  wboi  the  i^f  t  was  down 
35  feet  ttdow  the  SOO-fOot  sUtion.  It  Is  dear 
from  the  testimony  tbat  much  slnktag  waa 
done  after  the  removal  of  the  gates.  At  this 
time  there  was  no  necessity  for  them,  and 


tbe  plaintiff,  In  tben  raqaesttag  their  remov- 
al, caimot  be  said  to  have  waived  their  ab- 
sence at  a.  latur  date  after  staking  bad  oeas- 
ed.  Between  the  time  when  the  gates  were 
removed  and  the  date  of  the  accident,  plain- 
tiff bad  left  the  defendant's  service  and  had 
returned  later  at  the  foreman's  request  In- 
deed, fihone  himself  said  tiiat  be  saw  the  ne- 
ceaaity  for  gates  before  Osterh<dm  waa  hurt 
6.  Again,  It  la  contended  that  the  questlui 
ot  platatlffs  ccmtilbutmry  negllgeooe  stionld 
have  been  submitted  to  the  Jury.  We  have 
quoted  the  testimony  sbowtag  what  tbe  plata- 
tlff  did  at  the  time  of  the  accident.  Tbe 
potat  advanced  Is  tbat  be  was  guilty  of  c<m- 
trlbutory  negllgtttce  In  att«nptlng  to  poll  the 
bell  rope  In  the  condltl<m  in  which  be  found 
it  and  ta  starting  the  cage  ta  the  manner 
adopted  by  blm.  We  find  ta  ttie  case  pre- 
sented to  ns  no  evidence  of  contributory  neg- 
ligence on  the  part  of  the  platatUC  See 
Birsch  v.  Citizens'  Bleetrle  Co.,  36  Uont  674. 
93  PacMO. 

9.  -Neither  ate  we  able  to  agree  with  the 
contention  of  counsd  that  the  verdict  la  ex- 
oesalv& 

10.  The  most  solous  question  presented  is 
this :  Was  the  defmse  of  assumption  of  risk 
available  to  tbe  defendant?  Oounsti  for  the 
respondent  insist  that  defendant  had  no  right 
to  have  any  queatifm  of  fact  submitted  to  the 
Jury,  fcHT  the  reason  that  the  right  was  waiv- 
ed tg'  movtag  fOr  a  directed  vordlct  We  can- 
not agree  with  this  contentlim.  The  record 
dlMdMes  that  the  moti<m  of  the  defendant 
was  based  upon  the  claim  that  no  negligence 
had  been  shown  on  its  part  and  that  the 
statute  had  not  been  violated.  After  ttila  mo- 
tkm  bad  hem  denied,  counsd  for  platatlff 
moved  the  oonrt  to  direct  a  verdict  ta  his 
favor,  on  the  ground  that  defendant  had  "not 
shown  any  defense  at  all.'*  This  motion  was 
granted,  and  an  exception  to  the  ruUng  was 
saved.  Thwenpon  a  peremptory  tastnxctlon 
ta  favOT  of  the  platatlff  was  formally  pre- 
sented. To  this  an  objection  was  taterpoaed 
''Uiat  It  ellmtaated  tbe  qaestttms  of  aasump- 
don  of  risk,"  etc.  The  objection  was  over- 
ruled, and  an  exception  noted.  Whereupon 
the  dtfei^ant  presoited  20  requests  for  ta- 
structlons,  several  of  wtaldi  rtiated  to  tbe 
defense  of  aasumed  risk.  These  were  all  re- 
fuaed  and  exceptions  noted.  Under  these 
circumstances,  we  do  not  think  that  the  de- 
foodant  waived  Ite  right  to  go  to  the  Jury, 
if  any  contested  question  of  ftict  r«nataed 
ta  the  case  tot  determination,  fieddqn  v. 
TSgllabue.  SO  Misc.  Bep.  156,  9S  N.  Y.  Supp. 
286.  In  the  case  of  Ehnplre  Stete  Cattle  Co. 
V.  Atchison,  T.  8c  S.  F.  By.  Co,  210  U. 
S.  1,  28  Sup.  Ct  607,  S2  li.  Sd.  981,  Hr.  Jus- 
tice White,  speaUng  for  the  Supreme  Court 
of  tbe  United  Stetes,  said:  "Nothing  [ta  a 
previous  ruling]  sustelna  the  view  that  a 
party  may  not  request  a  peremptory  tastruc- 
tion,  and  yet  upon  the  refusal  of  the  court 
to  give  it  taslst,  by  appropriate  requests,  up- 
on the  sabmisBlon  of  the  case  to  the  Jury, 
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where  the  evidence  Is  conflicUng,  or  the  lu- 
fercDcea  to  be  drawn  from  the  teBtlxDouy  are 
Hvergeat." 

The  Brgument  advanced  by  counsel  for  the 
plaintiff  U  that  the  defense  of  assnmptlon  of 
risk  rests  In  contract,  and  that  therefore  It 
to  not  available  in  this  state,  for  the  reason 
that  both  the  Constitution  (section  16,  art 
15)  and  the  statute  (sections  6052,  6053, 
Rev.  Codes)  declare  that  a  contract  releas- 
ing an  employer  frpm  liability  for  his  neg- 
ligence is  void.  This  question  was  raised  in 
the  case  of  Monson  v.  La  France  C<^;i>er  Co., 
38  Mont  60,  101  Pac.  243,  but  was  not  con- 
sidered for  the  reason  that  there  was  no 
testimony  In  the  case  to  show  how  the  plain- 
tifTs  hii^nd  came  to  his  death.  That  Is  the 
tmly  case  In  which  the  question  has  ever 
been  raised,  so  far  as  we  can  ascertain ;  and 
it  has  never  been  decided.  In  the  case  of 
Coulter  V.  Union  Laundry  Co.,  84  Mont.  690, 
87  Pac  973,  It  was  said :  "The  fbcts  In  the 
case  show  that  plaintiff  knew  the  danger  and 
assumed  the  rlA.  niareby  she  made  a  con- 
tract, not  against  public  policy,  as  appears 
to  ns,  to  assume  such  risk."  The  question 
whether  the  defense  of  assumption  of  risk 
rests  In  contract,  or  has  for  its  basis  the 
maxim,  "Volenti  non  flt  Injoria/'  was  not 
raised  In  the  case  and  was  not  considered. 
The  expression  just  quoted  ^m  the  opinion 
was  entirely  obiter,  and  cannot  be  thoui^t 
to  preclude  the  court  from  a  thorough  exam- 
ination of  this  Important  question,  In  the 
light  of  the  able  argument  and  elaborate 
briefs  fumtohed  ns  by  counsel  for  both  par- 
ties. Were  it  not  for  the  c<mstitutlQua]  and 
statatory  provisions  above  referred  to,  it 
would  probably  be  wholly  immaterial  upon 
what  basis  the  defense  is  placed*  and  this 
consldoation  accounts,  perhaps,  for  the  fiict 
that  language  has,  inadvert^tily,  been  em- 
Idoyed  by  many  Judges  which  a  earefnl  con* 
slderatlon  of  the  particular  case  would  show 
to  have  been  not  necessary  or  pertinent  to 
the  decision.  When  we  reflect  that  the  de- 
fense of  assumption  of  risk  has  been  inter- 
posed In  many  eases  since  the  decision  of  the 
Gonlter  Case^  and  has  been  ^ven  effect  by 
thto  court;  it  becomes  apparent  that  the  pro- 
fesslon  has  not  considered  that  the  Coulter 
Case  was  Intended  to  declare  the  law  on  the 
subject  we  are  examining. 

Tbe  defense  of  assumption  of  risk  to  based 
upon  an  old  and  weU-estahllshed  principle  of 
the  common  law,  and  applies  to  otbw  rela- 
tlmu,  as  well  as  to  that  of  master  and  serv- 
ant Indeed,  It  to  recognized  by  section  8188 
of  die  Revised  Codes,  which  deetorea ;  "He 
who  consents  to  an  act  is  not  wronged 
it"  We  are  then  to  Inquire  whether  the  de- 
fense has  been  taken  away  by  statute.  But 
flrst  it  to  necessary  to  dedde  whether  It  to 
founded  In  contract  A  leading  dedsttm  of 
thto  question  in  the  affirmative  to  foimd  in 
the  case  of  Narranuffe  v.  Cleveland,  CL 
ft  L.  B.  Ga,  9e  Fed.  298,  87  O.  a  A.  488.  48 
U  B.  A.  68,  wherein  the  United  States  Or- 


cult  Court  of  Appeeto  said :  "Assumption  of 
risk  is  a  term  of  the  contract  of  employmrait 
express  or  implied  from  the  circumstances 
of  the  mployment,  by  which  the  servant 
agrees  that  dangers  of  injury  obviously  in- 
cident to  the  discharge  of  the  servant's  duty 
shall  be  at  the  servant's  risk.  In  such  cases 
the  acquiescence  of  the  servant  in  the  con- 
duct of  the  master  does  not  defeat  a  right  of 
action  on  the  ground  that  the  servant  caus- 
es or  contributes  to  cause  the  Injury  to  him- 
self;  but  the  correct  statement  to  that  no 
right  of  action  arises  In  fiEtvor  of  the  servant 
at  all,  for,  under  the  terms  of  the  employ- 
m^t,  the  master  violates  no  legal  duty  to 
the  servant  In  falling  to  protect  him  from 
dangers  the  risk  of  which  he  agreed  ezpresft- 
ly  or  impliedly  to  assume." 

In  the  case  of  Green  v.  Western  American 
Co..  30  Wash.  87,  70  Pac.  810,  the  doctrine 
of  the  Narramore  Case  is  approved  and. 
adopted,  and  a  majority  of  the  Same  court 
in  Hall  V.  West  &  Slade  Mill.  Od.,  38  Wash. 
447,  81  Pac.  915.  adhered  to  the  rule  an* 
nounced  In  the  Oreen  Case.  We  are  of  opin- 
ion, however,  that  the  weight  of  modem  ath 
thorlty  is  to  the  diect  that  the  doctrine  of 
assumption  of  risk,  while,  In  most  cases  per- 
haps, Incident  to  the  relation  of  master  and 
servant  does  not  grow  out  of  any  express  or 
Implied  contract  between  the  parties,  but 
rather  la  founded  in  the  principle,  resting 
upon  a  sound  basto  of  public  policy,  that  he 
who  consents  to  an  act  will  not  be  heard  to 
claim  that  he  to  wronged  by  It  Indeed,  the 
Supreme  Court  of  Washington,  in  the  case 
of  Halt  V.  W^  it  Slade  MUL  Co.,  supra, 
said:  "But  we  do  not  wtoh  to  be  under- 
stood as  conceding  that  the  [Greoi]  case  Is 
without  authority  In  its  support  While  it 
Qu^  be  true,  as  tiie  appelant  contends,  that 
the  weight  of  authority  Is  against  it,  yet  we 
find  it  supported  by  courts  respectable  in 
numbers  as  well  as  ability."  Hr.  Justice 
Boot  with  the  concurrence  of  two  of  hto 
associates,  filed  a  diss^tliv  opinion  In  the 
^11  Case.  In  which  he  said:  *^he  argnm^t 
of  respondent  to  based  upon  tiie  theory  that 
assumed  risk  rests  upon  contract  Thto  the- 
ory to  correct  If  at  all,  only  In  a  qualified 
saise.  Instead  of  arising  from  the  contract 
of  emplc^ment  of  the  parties,  it  to  based 
niton  broader  grounds,  considerations  Involv- 
ing the  contract  public  policy,  and  the  status 
which  the  parties  acquire  by  reason  of  the 
employment  and  the  conditions  surrounding 
the  working  place.  The  doctrine^  'Volenti 
non  fit  Injuria*  (one  who,  knowing  and  aLj/jpt»- 
ctotlng  a  danger,  voluntarily  assumes  tiie 
risk  of  It)  to  so  In  accord  with  common  sense 
and  right  that  its  implication  cannot  be 
deemed  to  have  been  doiied,  unless  by  lan- 
guage <dearly  evidencing  such  an  Intention. 
•  *  *  Thto  ieteaae  [aasuniptlon  of  risk] 
can  be  interposed  against  the  servant,  not 
because  he  agreed  that  It  might  be^  hut  be- 
cause the  law  says  It  may.^ 

In  the  case  of  Base  v,  BflnneapoUs,  St  P. 
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A  S.  S.  M.  By.  Co..  107  Minn.  260, 120  N.  W. 
860,  21  L.  B.  A.  (N.  S.)  13S,  the  Supreme 
Court  of  Minnesota  held  that  aesamptlon  of 
risk  Is  based,  not  upon  the  contract,  but  on 
the  principle  expressed  by  the  maxim,  "To- 
lentl  non  fit  injuria."  The  opinion,  written 
by  Mr.  Justice  Jac^rd,  reviews  all  of  the 
cases.  English  and  American,  and  in  our 
Judgment  reaches  a  logical  conclusion. 

The  Circuit  Court  of  the  United  States,  In 
Denver,  etc.,  R,  Co.  t.  Norgate,  141  Fed.  247, 
72  G.  C  A.  865,  6  L.  R.  A.  (N.  S.)  681,  said: 
"Tbe  law  regarding 'the  assumption  of  risk 
Is  the  law  which  governs  the  relation  of 
master  and  servant,  and  Is  Independent  of 
the  will  of  either.  It  is  not  a  term  of  the 
contract  of  employment.  If  it  were,  then 
the  master  and  servant  could  retain  it  or  abol- 
ish It  in  each  contract  of  employment.  But 
they  can  do  neither.  It  is  a  principle  of  the 
common  law,  and  must  be  repealed,  If  at  all, 
by  the  lawmaking  i>ower.  It  la  the  law 
of  the  land  governing  all  persons  who  as- 
sume the  relation  of  master  and  servant.  It 
is  over  and  above  the  contract,  and  depends 
in  no  manner  for  its  existence  upon  the 
agreement  of  the  parties.  It  is  founded  upon 
public  policy,  tbe  status  assumed  by  master 
and  servant,  and  upon  the  maxim.  'Volenti 
non  fit  Injuria.*  The  law  establishing  the 
reciprocal  duties  and  •bllgations  of  master 
and  servant  never  originated  out  of  con- 
tract, in  the  sense  that  the  master  and  serv* 
ant  ever  expressly  agreed  to  them.  But  the 
common  law  imposed  these  duties  and  ob- 
ligatlonB  as  a  regulation  of  those  who  as- 
sumed this  relation,  regardless  of  the  de- 
sires of  the  master  or  the  servant" 

We  are  of  opinion  that  the  defense  of  as- 
snmptlon  of  risk  la  still  generally  available 
in  this  state  in  an  action  between  servant 
and  master.  See,  also.  Current  Law,  p.  741. 
But  it  is  urged  by  the  respondent  that  It  Is 
not  available  when  the  Injury  to  the  serv- 
ant Is  occasioned  by  failure  of  the  master 
to  ot>Berve  a  duty  imposed  by  statute.  The 
argument  advanced  is  that  by  Implication  the 
"safety  cage"  statute  repeals  the  common- 
law  rule  and  takes  away  tbe  defense.  There 
is  considerable  conflict  of  authority  upon  the 
point  In  some  states  particular  statutes 
are  held  to  more  or  less  expressly  bar  the 
defense  of  assumption  of  risk  as  to  certain 
employments,  and  in  other  states  the  defense 
Is  abolished  generally,  by  statute  or  consti- 
tutional provision.  In  this  state  the  statute 
we  have  under  consideration  does  not  ex- 
pressly abrogate  the  defense;  neither  is  it 
taken  away  by  any  general  statute  to  which 
our  attention  has  been  directed,  or  which 
we  have  been  able  to  discover. 

It  must  be  borne  in  mind  that  tlje  statute 
Is  penal  In  character.  It  relates  exclusively 
to  the  duty  of  equipping  cages  in  a  certain 
manner,  and  the  penalty  for  failure  of  com- 
pliance Is  fixed  In  the  law  Itself.  If  the 
Legislature  had  in  mind  any  other  penalty. 
It  might  efurily  .ban  aald  so ;  and  the  tact 


that  It  did  not  fnmlshes  a  pr^umptlon  that 
it  had  no  such  intention.  There  is  not  any- 
thing m  the  statute  renting  to  the  defense 
of  assumed  risk.  Indeed,  there  Is  no  word 
relating  In  the  remotest  d^ree.  either  di- 
rectly or  indirectly,  to  any  action  for  person- 
al Injuries  by  the  servant  against  the  mas- 
ter. There  is  nothing  to  indicate  tbat  the 
lawmaking  body  had  any  other  thought  then 
that  the  employer  should  be  compelled,  by 
fear  of  criminal  prosecution,  to  provide  for 
the  employ^  certain  safety  appliances,  which, 
experience  had  taught  should  be  furnished 
In  any  eyent.  The  courts  are  almost  unani- 
mously agreed  that  a  failure  to  comply  with 
the  law  constitutes  negligence  per  se,  but 
the  sole  effect  Is  to  remove  the  question  of 
primary  negligence  from  the  realm  of  uncer- 
tainty. The  burden  of  establishing  bis  case 
in  all  other  respects  rests  upon  tbe  plalntllf, 
to  the  same  extent  that  It  did  before  the 
enactment  of  the  statute.  Before  the  statute 
was  passed,  the  defendant  could  have  been 
successfully  charged  with  negligence,  by 
showing  that  he  had  failed  to  exercise  ordi- 
nary care  to  provide  a  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  appli- 
ances with  which  to  prosecute  the  work. 

There  la  to  our  minds  no  force  in  the  ar- 
gument, found  In  some  of  the  decided  cases, 
that  tbe  Legislature  intended  to  abrogate  the 
defense  of  assumption  of  risk  as  an  addition- 
al punishment  for  failure  to  comply  with  the 
statute.  If  It  had  such  Intention,  it  would 
presumably  have  employed  apt  words  to  ex- 
press It  Tbe  penal^  Imposed  by  statute  Is 
not  to  be  augmented  by  implication.  To  add 
to  this  statute  the  words  necessary  to  convey 
the  idea  that  persons  engaged  In  mining  are 
prohibited  from  relying  upon  the  long-eatab' 
Ushed  common-law  defense  sought  to  be  In- 
voked in  this  case  would  be  to  do  violence  to 
every  rule  of  construction  of  statutes  of 
which  we  have  any  knowledge.  The  initial 
rule  l9  that  tbe  intention  of  the  Legislature 
must  be  gathered  from  the  language  employ- 
ed, and,  where  that  Is  plain  and  of  deSnite 
meaning,  It  is  to  be  followed;  Judicial  con- 
struction Is  not  permitted.  The  language  Is 
to  be  understood  in  its  usual  and  ordinary 
slgniflcance.  It  Is  Impossible  to  misunder- 
stand the  language  of  the  act  we  are  consid- 
ering. Tbe  courts  have  no  more  authority 
to  add  a  penalty  not  therein  expressed  than 
they  would  have  to  add  corporal  punishment 
to  that  of  Imprisonment  in  the  ordinary  crim- 
inal prosecution.  There  la  no  authority  In 
courts  to  give  a  statute  a  meaning  contrary 
to  the  plain  Import  of  the  language  used. 
Tbat  would  be  Judicial  legislation,  and,  how- 
ever firmly  the  Judges  might  be  of  opinion 
that  they  could  Improve  the  law,  the  people 
have  not  Intrusted  to  them  the  authority  to 
change  It  to  conform  to  their  ideas.  The 
following  authorities  bear  out  the  views  we 
entertain;  Bridges  v.  Tennessee,  C.  I.  St  R. 
Co.,  109  Ala.  287.  19  South.  496;  Martin  v. 
GtaicagOk  R.  L  ft  P.  R.  Co.»  118  lowe,  146;  01 
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N.  W.  1084,  59  L.  B.  A.  698,  96  Am.  St  Rep. 
371 ;  Langlola  t.  Ehinn  Worsted  Mills.  25  R. 
I.  645,  67  Atl.  910 ;  Krelder  v.  Wisconsin  R. 
P.  &  P.  Co.,  110  Wis.  645,  86  N.  W.  662; 
Krause  t.  Morgan,  53  Ohio  St  26,  40  N.  EL 
886;  Btrmlngliam  Ry.  &  B.  Co.  v.  Allen,  99 
Ala.  369,  13  South,  a  20  L.  R.  A.  457 ;  Not- 
tage  V.  SawmUl  Phoenix  (C.  C.)  133  Fed.  979; 
Denver  ft  B.  O.  R.  Co.  t.  Gannon,  40  Colo. 
195,  90  Pac.  863,  11  R.  A.  (N.  S.)  216 ;  Fed- 
eral Lead  Co.  v.  Swyers,  161  Fed.  687,  88 
0.  C.  A.  547 ;  Knisley  V.  Pratt,  148  N.  T.  372, 
42  N.  B.  986,  32  L.  R.  A.  367;  Splva  v.  Osage 
G.  &  M.  Co.,  88  Mo.  68;  Mlka  x.  Passaic 
Print  Works,  76  N.  J.  Law,  661,  70  Atl.  827 ; 
Marshan  t.  Norcroas.  191  Mass.  668,  77  N.  E. 
1161. 

It  Is  manifest,  from  a  reading  of  onr  stat- 
ate,  that  the  Legislature  did  not  Intend,  or 
attempt,  to  establish  a  measure  of  liablUtr 
at  variance  with  the  ancient  principles  of 
the  common  law;  and  therefore  It  was  the 
right  of  the  defendant  to  rely  upon  Its  plead- 
ed defense  of  assumption  of  risk.  What  has 
heretofore  been  said  applies  equally  as  well 
to  the  defense  of  contributory  negligence. 

The  learned  counsel  for  the  appellant  have 
directed  the  greater  part  of  their  argument 
to  the  questions  we  have  already  discussed ; 
but  one  ground  of  their  motion  for  a  non- 
suit was  that  the  testimony  showed  that  the 
plaintiff  had,  as  a  matter  of  law,  assumed 
the  risk.  We  find  no  discussion  of  this  ques- 
tion In  the  respondent's  brief.  In  order  to 
hold  that  the  plaintlfT  Is  precluded  from  re- 
covery because  of  assumption  of  risk,  it  Is 
necessary  that  the  testimony  should  disclose, 
not  only  that  he  knew  of  the  physical  con- 
ditions surrounding  him,  but  that  he  knew 
and  appreciated  the  danger  therefrom.  Hol- 
Ilngsworth  T.  Davis-Daly  Estates  Copper  Co., 
88  Mont.  143,  09  Pac.  142.  If,  upon  this  lat- 
ter question,  different  men  of  fair,  sound 
minds  might  draw  different  conclusions,  then 
the  question  must  be  submitted  to  tfie  Jury. 
Anderson  v.  Northern  Pacific  Ry.  Co.,  34 
Mont.  181,  85  Pac.  884.  The  testimony  before 
us  shows  that  there  was  a  difference  of  opin- 
ion as  to  whether  the  cage  was  safer  with 
doors,  or  without  them,  while  the  work  of 
icutttag  stations  was  being  prosecuted.  While 
the  actual  work  of  sinking  was  In  progress, 
plaintiff  had  no  right  to  demand  the  presence 
of  doors,  nrhe  managers  of  the  mine  were  of 
opinion,  not  only  that  a  cage  without  doors 
was  safer  while  cutting  stations,  but  that 
the  law  did  not  Impose  any  duty  to  place 
doors  thereon  at  that  time.  Whether  or  no 
the  plaintiff  entertained  the  same  opinion  Is 
not  disclosed ;  but  he  might  well  have  done 
so  In  equal  good  faith  with  his  employers. 
Under  these  circumstances,  we  cannot  say 
that  tlie  testimony  conclusively  shows  that 
he  appreciated  the  danger,  or  that,  as  a  mat- 
ter of  law,  he  assumed  the  risk.  In  the  case 
of  Base  T.  Minneapolis,  St  P.  ft  S.  S.  M.  By. 


Co.,  supra,  Mr.  Justice  Ja^rd  said:  "It  Is 
clear  that  his  appreciation  of  the  risk  was 
for  the  Jury.  He  had  no  Bpedal  occasion 
to  animadvert  to  the  possible  danger.  He 
had  done  his  usual  work  with  safety  under 
the  same  conditions.  No  peril  necessarily 
confronted  him.  Was  he  bound  to  reason 
that  if  something  should  cause  him  to  fall, 
and  that  If  he  should  fall  In  the  direction 
of  the  shaft  &iid  that  If  It  should  at  the 
time  be  In  motion,  he  might  be  hurt?  •  •  * 
We  tbink  that  It  was  error  to  hold  him  to 
have  assumed  the  risk'  as  a  matter  of  law, 
because,  as  Ryan,  J.,  said.  In  Dorsey  v.  Con- 
struction Co.,  42  Wis.  683,  'the  consequence 
of  acquiescence  ought  to  rest  upon  positive 
knowledge  *  *  *  of  the  precise  danger 
assumed,  and  not  on  vague  surmise  of  the 
possibility  of  danger.' " 

It  Is  contended,  finally,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  pleading  is  not  well 
drawn,  In  the  lif^t  of  the  testimony,  and  does 
not  set  forth  the  facts  constituting  the  cause 
of  action  In  ordinary  and  concise  language. 
The  allegation  that  the  "defendant  caused  the 
plnlntlfl  to  slip  through  the  open  cage  with 
no  doors,  and  the  said  defendant  thereby 
broke  two  bones  In  plaintiff's  foot,"  Is  wltb- 
out  substantiation  In  the  testimony.  But  we 
are  of  opinion  that*  from  a  reading  of  the 
entire  complaint,  a  cause  of  action  may  be 
gathered. 

For  the  reasons  heretofore  stated,  how- 
ever, the  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  1b  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


BRANTLY,  0.  J. 
concur. 


and  HOLLOWAY,  J. 


STATE)  ex  rel.  WYNNE  t.  QUINN. 
(Supreme  Court  of  Montana.    Feb.  21,  1910.) 

1.  MumCIPAL  GOBPOaATIOKS  (8  182*)— Ofm- 

CBBs  — Craur  ow  Police— Status— "Pouce 
Officer  ' ' 

Under  Rev.  Oodea,  S  S2.54,  clothing  tbe 
chief  of  police  of  cities  with  powers,  of  a  peace 
officer  and  of  a  constable,  etc.,  the  chief  of 
police  of  a  cit7  is  a  mere  police  officer,  and, 
thous:h  he  has  nie  additional  duty  of  supervision 
of  the  entire  police  force,  he  is  an  ordinary 
"police  officer,"  notwithstanding  mctions  321C> 
and  3250,  providing  for  the  appointment  of  a 
chief  of  police  by  the  mayor  with  the  consent  of 
the  council,  etc. 

[Ed.  Note.— BV>r  other  cases,  see  Maiilclna\ 
Comorations,  Cent.  Dig.  H  466-^71:  D<e.  Diic 
8  182.* 

For  other  definitions,  see  Words  and  Phraaea. 
vol.  9.  p.  5424;  vol  8,  p.  775a]  ^ 

2.  Municipal  Gorpobationb  (|  176*)— Os-jfi- 
CEBs — Civil  Sebvice. 

a:iie  purpose  of  Laws  1907,  e.  186  CRe-v 
Codes,  SI  88(Mr-8317),  estaUIshlng  a  police  com' 
mission  for  cities,  providinc  for  an  examiiiat.ioTk 
and  trial  board  to  certify  to  the  qualificatiioBa 
of  applicants  for  places  on  the  police  fotce^  «.nc1 


•For  etlMr  omm  im  wm*  topto  sad  Mctloa  NUHBBB  In  Dm.  *  Am.  Dlis.  1907  to  daU^  *  lUporUr  la^^^^ 
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iqitaliiis  luconifBteDt  acta,  la  to  wlthdniw  the 
police  departmeDt  friHn  partiBas  political  In- 
Baence,  and  to  put  it  under  civi]  serrice  rules, 
m  that,  when  its  members  axe  once  finally  ap- 
pointed, tbey  may  remain  in  office  during  food 
wbarior  or  nntii  innpacitated  for  aerrlce,  and 
HctioDs  3216  and  S2d0,  providing  for  the  ap- 
pointment  or  removal  of  police  officers  by  the 
mjor,  with  the  advice  and  consent  of  the  coun- 
cil, etc.,  are  repealed,  bo  far  as  they  provide  for 
tlie  tppoistment  and  removal  of  police  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  S  176.*] 

3.  Statdtkb  it  161*>— IicFUSD  Repeals. 

RnKsls  by  implicadon  are  not  favored, 
isd,  where  two  acts  deal  with  the  same  sub- 
jeei,  effect  must  be  given  to  both,  if  possible, 
ud  where  thdr  proviBions  aie  so  repugnant  as 
to  be  imeondlable,  or  where  the  later  act  Is 
ionnsiBteDt  with  the  first;  and  shows  on  Its  face 
thit  it  was  the  intention  of  Ae  Legislature  In 
raactinfc  it  that  it  should  be  the  only  law  on 
Ok  nibjec^  the  prior  statute  will  be  treated  as 
Kpnled. 

lEd.  Notev— For  other  cases,  see  Statutes, 
Cut.  Dig.  H  230-234;  Dec.  Dig.  S  161.*] 

1  MimicipAi.  GoBPOKATioNS  (S  182*)— Om- 
raas-Civn,  Skbvior— Chief  ot  Police. 
The  chief  of  police  of  a  city  is  within  Laws 
m.  c  136  (Rev.  Codes,  H  3801^^17).  estab- 
Jimiog  a  police  commission  for  dtie^  providing 
for  u  examination  and  trial  board  to  examine 
md  certify  to  ttie  qnaliflcatlone  of  applicants  to 
art  B8  members  of  the  police  force  or  police  de- 
partment, etc.,  and  a  chief  of  police  appointed 
to  Krve  during  good  behavior  or  until  he  be- 
osBua  incapacitated  may  not  be  removed  under 
KCtiaiis  3216  and  3250,  providing  for  the  ap- 
pointment and  removal  of  chief  of  police. 

[Ed.  Note— For  other  cases,  see  Monlcipal 
^poiatlons,  Gent  Dig.  I  408;  Dec.  Dig.  i 

Appeal  from  District  Court,  Silver  Bow 
Comtty;  Jno.  B.  McCleman,  Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  E.  W.  Wynne,  against  John  J,  Quinn,  to 
detmnlne  the  title  to  the  office  of  chief  of 
ixdlce  of  the  city  of  Bntte.  From  a  jndff- 
nent  for  defendant,  relatn  ai^ieali.  SeTOra- 
(d  and  remanded. 

EItt,  Boorquin  &  Kirk,  Edwin  S.  Booth, 
■ad  W.  BL  Carroll,  for  arawllant  John  R. 
fioBiman  and  Edwin  M.  Lamb,  for  reapond- 

BHA14TLT.  a  J.  This  la  a  proceeding  In 
the  nature  of  qno  warranto,  by  the  relator, 
to  determine  tbe  title  to  the  ofllce  of  chl^  of 
police  of  tbe  dty  of  Button  The  complaint 
«Btalna  a  full  atatemmt  cf  tbe  facta  upon 
vhich  the  relator  predicates  his  claim  for  re- 
UeE.  Tbe  defendant  InteipoBed  a  general  de- 
SRnrer,  wblch  the  district  court  sustained. 
Ibe  rdator  baTlsg  elected  to  stand  upon  his 
CTuplitnt,  Judgment  was  entered  for  the  de- 
teitint  The  ai^eal  is  from  the  Jui^ment 

Butte  Is  a  dty  of  the  first  class.  It  was 
mated  mder  the  general  laws  of  Montana 
tntborUns  ^  inecoporatlou  <tf  cities  and 
tewss.  Prior  to  tbe  passage  and  apmnval  of 
the  act  of  tbe  Tenth  LegtslatlTe  Assembly, 
raounonly  known  as  the  "Police  Commission 
Bni"  OMwm  1907,  a  130^  p.  844;  Ber.  Codes, 


II  3304-8317),  the  poUce  department  of  tbe 
city  had  been  constituted  and  administered 
under  ordinances  of  the  city  enacted  in  piu> 
auance  of  the  general  laws.  Upon  the  enact- 
ment of  that  law,  tbe  mayor  of  the  cit7  con- 
stituted the  examining  and  trial  board  of  tbe 
police  department  provided  for  therein,  and 
thereaftw  all  appointments  to  places  npcm 
tbe  police  force  woe  made  from  amoi^  those 
who  had  been  found  upon  examination  the 
board  to  posaess  tbe  prescribed  goaliflca- 
tions.  Tbe  relator,  baring  submitted  himself 
to  an  examination  and  having  received  from 
the  board  a  certificate  showing  that  he  was 
eligible  to  appointment,  was  appointed  by  tbe 
mayor  a  memba  of  tbe  police  tone  and  des- 
ignated to  serve  in  tbe  capacity  of  chief  of 
police.  Having  served  for  more  than  the 
probationary  term  of  alx  months,  he  waa  on 
April  16.  1909,  appointed  chief  of  police  to 
serve  during  good  behavior  or  until  by  rea- 
son of  age  or  disease  he  should  become  inca- 
pacitated to  perform  the  duties  of  the  office. 
On  May  19,  1909,  the  newly  elected  mayor, 
assuming  that  the  office  of  chief  of  police 
does  not  come  within  the  provisions  of  the 
act,  appointed  the  defendant  to  succeed  the 
relator  in  the  office,  and  the  appointment  waa 
confirmed  by^e  city  council.  He  thereupon 
qualified,  and  on  June  4,  1909,  assumed  the 
office,  and  has  since  that  time  performed  tbe 
duties  pertaining  to  it  No  charge  of  any 
kind  was  ever  preferred  against  the  relator. 
He  baa  at  all  times  claimed  to  be  entitled 
to  the  office  under  his  appointment,  and  has 
held  himself  in  readiness  to  perform  the  at- 
tendant duties.  It  is  alleged  that  the  de- 
fendant under  bis  said  appointment  unlaw- 
fully and  wrongfully  usurped  the  office  and 
ousted  the  relator  therefrom,  and  is  now  hold- 
ing the  same  and  receiving  its  emoluments 
without  any  right  or  title  thereto  whatsoever. 
The  single  question  submitted  for  decision  Is 
whether  the  office  of  chief  of  police  falls  with- 
in the  provisions  of  the  act  of  the  L^tslature, 
supra,  or  whether  It  is  to  be  filled  by  ap- 
pointment by  tbe  mayor  with  the  advice  and 
consent  of  the  city  council  under  tbe  law  as 
it  stood  prior  to  the  enactment  of  this  stat- 
ute. Incidentally  we  are  confronted  with  tbe 
inquiry  whether  the  chief  of  police  occupies 
tbe  same  official  relation  to  the  public  and 
tbe  dty  as  does  the  ordinary  policeman. 

The  elective  and  appointive  officers  of  it 
city  of  the  first  class  are  enumerated  in  sec- 
tion 3216,  Bev.  Codes,  which  is  found  undw 
the  title  of  the  Political  Code  relating  to  dtiu 
and  towns.  Tbe  section  provides:  •  •  • 
There  may  also  be  appointed  by  the  mayor, 
with  the  advice  and  consent  of  the  council, 
one  dty  attorney,  one  dty  derk,  one  dilef  of 
police,  •  •  •  and  any  other  officers  nec- 
essary to  carry  ont  the  provlalcras  of  this  ti- 
tla"  By  reference  to  other  provisions  of  the 
same  title  we  find  that  the  mayor  is  auQioris- 
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ed  to  nomlDate,  and,  with  the  consent  of  the 
council,  to  appoint  all  nonelectlve  officers  of 
the  city  provided  for  by  the  council,  except 
aa  otherwise  provided.  Section  3250.  He  l8 
also  authorized  to  snspend  any  such  officer, 
and,  with  the  consent  of  the  council,  to  re- 
move him  from  office.  Id.  The  duties  of 
the  chief  of  police  are  enumerated  In  section 
3254,  Among  others  which  are  purely  local 
In  character,  in  connection  with  the  city  gov- 
ernment, he  Is  clothed  with  the  powers  of  a 
peace  officer,  and  has  the  powers  of  a  con- 
stable in  the  performance  of  his  duties,  ex- 
cept that  he  may  not  serve  civil  process  In 
cases  other  than  those  In  which  the  city  is  a 
party.  He  1b  therefore  a  policeman  or  police 
officer  in  the  same  sense  as  Is  an  ordinary 
policeman.  When  the  circumstances  demand 
It,  he  Is  required  to  perform  all  the  duties  of 
the  ordinary  policeman,  for,  though  he  has 
the  additional  duty  of  supervision  and  control 
of  the  entire  force,  this  does  not  lessen  or 
abridge  the  duties  which  are  enjoined  upon 
all  police  officers  under  the  general  laws  of 
the  state.  Many  of  these  are  enumerated  In 
State  ex  rel.  Qulntln  v.  Edwards,  38  Mont 
250,  99  Pac.  910,  and  need  not  be  referred 
to  in  detail  here.  It  was  pointed  out  In  that 
case  that  a  policeman  or  police  officer,  owing 
to  the  peculiar  duties  cast  upon  him  by  law, 
Is  not  strictly  a  municipal  officer,  nor  a  state 
officer,  but  an  officer  sul  generis,  and  that 
since  he  does  not  fall  within  the  class  desig- 
nated as  "municipal  officers,"  in  section  6  of 
article  IQ  of  the  Constitution,  the  Legislature 
did  not  transcend  its  power  in  providing  that 
his  term  of  office  shall  extend  during  good 
behavior  or  until  be  shall  become  Incapa- 
citated by  age  or  disease.  A  decision  of  the 
question  whether  the  office  of  chief  of  police 
falls  within  the  same  category  was  reserved 
because  It  was  not  presented.  But  we  can- 
not discover  any  satisfactory  reason  why, 
since  his  duties  are  the  same  as  those  of  an 
ordinary  police  officer,  except  as  indicated 
above,  be  should  not  be  classed  as  a  police 
officer  and  his  status  declared  accordingly. 
To  hold  that  such  an  officer  is  not  a  member 
of  the  police  force  Is  to  hold  that  a  policeman 
Is  not  a  policeman  (State  ex  rel.  Bailey  t. 
Edwards,  40  Mont.  — ,  106  Pac.  703),  or, 
adopting  the  language  of  the  Supreme  Court 
of  Wisconsin  In  State  ex  rel.  Brown  v.  Apple- 
by, 139  Wis.  195,  120  N.  W.  861:  "To  say 
that  an  officer  clothed  with  such  powers  Is 
not  a  member  of  the  police  force  of  the  city 
would  be  contrary  to  onr  notion  of  what  the 
functions  of  a  police  officer  really  are."  See, 
also.  State  ex  rel.  Hosford  T.  Kennedy,  68 
Conn.  220,  37  Atl.  603;  Brownell  r.  BnsselU 
76  Vt.  326,  57  Atl.  103. 

It  would  have  been  competent  for  the  Leg- 
islature to  omit  motion  of  any  police  offi- 
cer by  name,  and  to  have  left  it  to  the  city 
council  to  provide  for  such  police  force  as  it 
might  find  to  be  necessary.  The  fact  that 
this  particular  officer  Is  named  in  the  gen- 
eral law,  and  the  rest  were  left  to  be  brought 


Into  existence  by  the  city  council,  cannot, 
therefore,  be  construed  as  a  declaration  by 
the  Legislature  that  his  relation  to  the  city 
and  the  public  must  be  regarded  as  difTereot 
from  that  of  any  other  member  of  the  po- 
lice force.   The  question  for  dedsion,  there- 
fore, resolves  Itself  Into  the  Inquiry:  Was 
it  the  intention  of  the  Legislature  by  the  pro. 
visions  of  the  police  commission  bill  to  put 
the  chief  of  police  upon  the  same  footing  aa 
other  members  of  the  force  with  reference  to 
the  method  of  his  appointment  and  term  of 
service,  and  thus  llihit  and  restrict  the  power 
conferred  upon  the  mayor  and  city  council  by 
sections  3216  and  3250,  supra?    That  tbls 
question  must  be  answered  In  the  affirmative 
is  apparent,  when  we  come  to  examine  the 
comprehensive  and  sweeping  provisions  of 
the  act.    For  convenience,  we  refer  to  the 
various  sections  by  the  numbers  given  them 
in  the  Revised  Codes.    Section  3304  com- 
mands ^very  dty  to  maintain  a  police  depart- 
ment, "which  shall  be  organized  and  con- 
trolled as  In  this  Act  provided."  Section 
3305  casts  the  general  charge  and  supervision 
of  the  department  upon  the  mayor,  aud  then 
declares :   "He  shall  appoint  all  the  memt>ers 
and  officers  thereof.    Subject  to  the  provi- 
sions of  this  act,  he  shall  have  the  power  to 
suspend  or  remove  any  member  or  officer  of 
the  force."   Section  3306  provides  that  "all 
the  members  of  the  police  force  shall  be 
first  appointed  for  probationary  terms  of  six 
months,"  and  "thereafter  the  mayor  may  ap- 
point the  members  thereof  to  hold,  and  if  bo 
appointed  they  shall  hold,  during  good  'be- 
havior, or  hntll  by  age  or  disease  they  be- 
come permaneutly  Incapacitated  to  discharge 
their  duties."   In  sections  3307  and  3308  are 
found  the  requirements  touching  the  appoint- 
ment of  "the  examining  and  trial  board  of 
the  police  department,"  the  quallflcatlons, 
terms  of  office,  compensation  of  Its  members, 
and  its  duties  touching  the  examlnatioii  of 
all  applicants  for  positiona  on  the  force,  and 
its  exclusive  Jurisdiction  to  bear  and  deter- 
mine all  charges  brought  by  any  person 
against  any  member  or  officer  of  the  police 
department.  In  the  latter  section  the  power 
of  removal  of  a  m^ber  or  officer  without  a 
hearing  or  trial  by  the  board  Is  expressly  dcs 
nled.    Section  3309  provides  how  charges 
must  be  preferred,  and  how  they  shall  be 
tried,  and  It  Is  only  upon  a  convldioa  that 
the  power  to  discipline  by  removal  or  suspen- 
sion or  otherwise  vested  In  the  mayor  ander 
section  3305  may  be  nerdsed  as  provided  in 
section  3308,  except  as  to  the  temporary  sus- 
pension also  provided  for  therein.  Under  sec- 
tion S310,  any  vacancy  on  the  police  force 
must  be  filled  from  the  eligible  list  Sectiou 
3311  ftnmpta  all  members  from  military  ot 
Jury  duty  and  from  arrest  while  on  duty, 
and  disqualifies  them  from  hoIdlDg  any  oth- 
er office.   As  Indicative  of  the  purpose  tlial 
the  police  department  shall  be  free  from  poi 
lltical  influence  and  control,  sectloiui  8312  an^ 
3313  prohibit  all  the  members  ol  It  from  'talc 
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lug  part  In  political  cooTentlons  as  delates 
or  otberwlse,  and  from  soliciting  TOtes  or  TOt- 
ias  at  any  political  caacoa  or  attempting  to 
ioflaence  Toters.  Section  3315  declares  what 
qnaliflcationB  all  members  of  the  d^>artment 
ihall  possees.  'Section  3316  declares  tbe  lim- 
its within  which  the  compensation  of  tbe 
dblef  of  police  shall  be  fixed,  subject  to  in- 
crease from  time  to  time  by  the  mayor,  by 
coaaent  and  approval  of  the  conncll.  The 
last  section  (3317)  repeals  all  provisions  of 
law  In  cons  latent  with  any  provision  of  tbe 
act,  wlQi  the  reservation :  "Bat  nothing  here- 
in contained  shall  abridge  any  of  the  powers 
possessed  by  tbe  mayor  of  any  city  or  town 
under  any  other  prorisloD  of  law  or  any  or- 
dinance." 

From  this  brief  r£sam6  of  the  provisions 
of  the  act,  we  think  the  concloslon  tinavold- 
able  that  the  Legislature  in  enacting  it,  em- 
ploflDg,  as  It  did,  many  expressions  which 
are  exclnslve  tn  their  meanlog,  Intended  to 
supplant  all  existing  l^slatlon  as  to  the 
mode  of  constitnting  the  police  departments  of 
cides,  and  to  pnt  all  members  thereof  under 
civil  service  rules.  It  is  true  that  in  the  dif- 
ferent sections  we  And  both  expressions  "po- 
lice force'*  and  "police  department"  used; 
bat  It  Is  clear,  when  we  examine  tbe  connec- 
tion tn  which  they  are  found,  that  they  are 
nsed  synonymonsly.  For  lllostratlon :  Un- 
to 3308,  "all  applicants  for  positions  on  the 
police  force  shall  be  required  successfully  to 
undergo  an  examination."  etc.  In  the  same 
Ketioa  It  l8  provided :  "It  shall  be  tbe  duty 
ot  the  board  to  examine  all  such  ai^IIcants 
as  to  their  legal,  mental,  moral  and  physical 
qnaliflcatlona  and  ability  to  fill  the  position 
of  member  of  the  police  department."  Again, 
in  referring  to  the  persona  serving  on  the  po- 
lice force,  the  various  sections  mention  them 
Indifferently  as  "members"  or  "ofllcers"  of 
the  "police  department"  or  "police  force." 
Again,  in  sections  3310  and  3311,  providing 
for  the  filling  of  vacancies  and  making  ex- 
mpttons  from  military  duty,  etc.,  reference 
Is  made  to  members  of  the  "police  force"; 
whereas  In  tbe  following  two  sections  the 
problMtlon  against  partisan  political  activity 
is  addressed  to  the  members  of  the  "police 
dqiartment"  Thus  it  appears,  not  only  that 
tbe  Le^lature  used  these  expressions  to 
foovey  the  same  idea,  but,  also,  that  It  did 
sot  intend  to  draw  any  distinction  between 
tn  officer  of  tbe  force  or  department  in  a 
technical  sense,  and  an  ordinary  policeman 
•r  patrolman. 

Bepeals  by  implication  are  not  favored. 
Where  two  acts  of  the  L^slature  deal  with 
tbe  same  subject,  effect  must  be  given  to 
both.  If  possible.  But  if  their  provisions  are 
■0  repugnant  as  to  be  Irreconcilable,  or  if  the 
later  act  la  inconsistent  In  its  provisions  with 
the  first  and  plainly  shows  npon  its  face 
that  it  was  the  intention  of  the  L^lslature 
In  enacting  it  that  It  should  be  tbe  only  law 
on  tbe  subject,  the  prior  statute  Is  to  be 
tntted  as  replied  by  it  Territory  ex  rel. 


Largey  v.  OUbert  1  Mont  371 ;  Lane  v.  Com- 
missioners of  Allssoula  County,  6  Mont  477, 
13  Pac.  136 ;  Dunn  v.  City  of  Great  Falls,  13 
Mont  58,  31  Pac.  1017;  Sutherland,  Stat 
Construction,  |  188;  6  Current  Iaw,  1098. 
Tbe  provision  In  section  S306  that  the  mayor 
shall  appoint  and  remove  all  the  members 
and  officers  of  the  police  department  sub- 
ject to  the  provisions  in  the  subsequent  sec- 
tions as  to  examination  by  the  board,  the 
term  of  probation,  the  tenure  ot  office,  the 
preferment  of  charges,  and  the  establishmoit 
of  them  by  proof  upon  a  trial  by  tbe  board 
is  wholly  Inconsistent  with  tbe  notion  that 
the  mayor,  or  the  council,  or  both  together, 
may  appoint  or  remove  any  member  of  the 
department  In  any  other  manner  than  that 
prescribed  In  the  later  law.  The  purpose  of 
the  law  was  "to  withdraw  the  police  force, 
so  far  as  possible,  from  the  control  of  par- 
tisan political  Influences,  and  put  it  under 
civil  service  rules;  so  that,  when  the  mem- 
bers of  it  were  once  finally  appointed,  they 
might  remain  in  office  during  good  behavior 
or  until  tliey  became  incapacitated  for  serv- 
ice. The  result  sought  was  improvement  in 
the  service,  through  the  experience  and  f)ro- 
flclency  acquired  by  a  long  tenure  in  office, 
and  by  a  removal  of  the  fear,  which  was  al- 
ways present  under  the  old  statute,  that  tbe 
incoming  of  a  new  administration  meant  loss 
of  oflace  for  every  member  who  had  not 
shown  himself  a  zealous  partisan  during  tbe 
campaign  preceding  its  election,  or  during 
the  primaries,  conventions,  and  elections  of 
the  prevailing  political  parly  generally." 
State  ex  rel.  Qulntin  t.  Edwards,  40  Mont 
 ,  106  Pac.  695. 

Reference  Is  made  by  coimsel  for  defend- 
ant to  tbe  following  provision  found  in  sec- 
tion 3308:  **The  mayor,  and  tbe  chief  of 
police  subject  to  the  approval  of  tbe  mayor, 
shall  have  the  power  to  suspend  a  policeman 
or  any  officer  under  the  chief,  for  a  period 
not  exceeding  ten  days  In  any  one  month 
without  any  hearing  or  trial."  And  it  la 
made  tbe  basis  for  the  contention  that  tbe 
chief  Is  to  be  regarded  as  in  a  separate  class 
from  other  members  of  the  force,  and  hence 
la  not  a  member  of  It  on  the  same  footing 
as  are  other  officers.  It  seems  manifest  that 
in  thus  limiting  tbe  power  of  the  mayor  to 
suspend  the  commanding  officer  of  tbe  force 
it  was  the  purpose  to  prevent  an  interim 
during  which  the  force  would  be  left  with- 
out a  chief  officer.  But,  whatever  may  have 
been  the  purpose,  It  does  not,  in  view  of  tbe 
other  features  of  the  law  referred  to.  oper- 
ate to  except  this  officer  from  its  provision. 

Finally,  it  is  said  that  the  language  In 
which  the  repealing  clause  of  the  statute 
(section  3317)  is  couched  evinces  an  Inten- 
tion by  the  I^eglslature  to  reserve  to  the 
mayor  and  council  the  power  vested  under 
sections  3216  and  8250  of  the  Revised  Codes, 
supra.  The  express  repeal  is  of  all  acts  and 
parts  of  acts  inconsistent  with  this  act  As 
we  have  shown,  all  members  of  the  force  are 
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broD^it  within  fiie  prorlslons  of  Uie  set, 
which.  In  so  far  as  the  method  of  appoint- 
ment and  remoral  Is  concerned,  are  vtaolly 
Inconsistent  vl13i  the  notion  that  the  mayor 
and  conndl  exercise  the  power  of  appoint- 
ment as  provided  In  the  older  law.  aSieae 
sectltHis,  In  BO  far  as  they  provide  for  the 
appt^tmnit  and  rranoral  of  police  officers, 
are  therefore  repealed.  The  saving  clause 
serves  no  purpose  other  than  to  Indicate  that 
the  Xj^lslature  did  not  Intend  by  the  enact- 
ment of  tbe  law  to  repeal  any  existing  law 
or  ordinance  of  any  city  which  was  not  In- 
consistent with  It 

The  Judgment  Is  reversed  and  tbo  cause 
Is  remanded  to  the  district  court,  with  di- 
rections to  overrule  tbe  demurrer. 

Reversed  and  remanded. 

SMITH  and  BOLLOWAT.  JJ,,  concnr. 


STATE  V.  DUNCAN. 
(Sapreme  Court  of  Montana.    F«b.  20,  1910.) 

1.  Indictment  and  Infobuaiion  (I  161«)  — 

AjfSHDHEHT  AfTEB  PLSA. 

In  view  of  Rev.  Codes,  1  9106.  allowlns  in 
the  court's  discretion  amendment, of  an  infor> 
mation  ss  to  matters  of  form  any  time  after 
defendant  pleads,  it  words  elimitiated  from  the 
information  are  material  in  the  sense  that  their 
presence  is  necessary  to  state  a  public  offense, 
or  if  as  amended  the  information  charges  an 
offense  different  from  that  btfore  charged,  the 
amendment  is  as  to  matter  of  sobstance,  and 
cannot  be  made  after  plea. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  617,  618 ;  Dec. 
Dig.  I  iei.»] 

2.  OAMINQ  (I  94*)— INFOKHATION— bSDES  AHO 

Pboof. 

Under  an  information  under  Rev.  Codes,  § 
8116,  making  it  a  crime  to  carry  on  or  conduct 
a  game  of  ctiance  played  with  cards,  checks,  etc., 
duuging  defendant  with  operating  and  conduct- 
ing a  certain  game  of  chance  "commonly  known 
as  and  called  by  the  name  of  'stud  horse  poker,'  " 
the  state  would  be  confined  in  its  proof  to  the 
specific  game  designated. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent.  Dig-H  274-283 ;  Dec.  Dig.  {  04.*] 

3.  IKDIOTHENT  AUD  iKFOSKAnOIT  (t  171*)  — 

Issues  and  Pboov. 

The  rule  confining  the  state  in  Its  proof 
to  the  specific  act  alleged  in  the  indictment  or 
information  is  a  rule  of  evidence,  and  not  a 
rule  of  pleading. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ii  536,  S37;  Dec. 
Dig.  I  171.*] 

4.  GaUINO  (I  87*)  — iNFDBKATIOir— DbSCBIP- 

TION  OF  Game. 

An  Information  under  Rev.  Codes,  |  8416, 
making  it  a  crime  to  cany  on  or  conduct  a 
game  of  chance  played  with  cards,  money, 
checks,  etc.,  need  not  state  the  particniar  name 
of  the  game ;  SDCh  a  statement  oeing  mere  sur- 
plusage. 

[Ed.  Note.— For  other  cases,  see  Gamine,  GenL 
Dig.  S  237;  Dec.  Dig.  t  87.*] 

5.  Indictment  and  Infobmation  (i  161^  — 
Amendment  Aracn  Plea. 

Rev.  Codes.  |  0106^  provides  that  at  the 
court's  discretion  an  information  may  be  amend- 


ed aa  to  matters  of  form  any  time  after  defend- 
ant pleads,  where  It  can  be  done  wltbont  preju- 
dice to  defendant's  rights,  and  that  it  sbsJl  not 
delay  trial  unless  for  good  cause  shown  hy  affi- 
davit Section  9174  provides,  In  case  oi  vari- 
ance aa  to  time,  or  in  name  or  description  of 
place,  person,  or  thing,  for  amendmeat  according 
to  the  proof,  on  such  terms  as  to  postponement 
<tf  trial  before  the  same  or  another  jary  as  tlie 
court  deems  reasonable.  Held,  in  view  thereof, 
that  the  court  did  not  err  in  allowing,  after  de- 
fendant entered  his  plea,  an  amendment  elimi- 
nating surplusage  In  an  iDformation  for  operat' 
ins  and  conducting  a  gambling  game,  the  only 
effect  of  which  was  to  confine  ttte  proof  to  a 
specific  game,  particularly  as  a  continuance  was 
not  demanded,  and  it  was  not  ur^  at  the 
time  that  defendant's  rights  would  be  prejudiced 
thereby,  or  that  the  proof  he  was  prqiated  to 
make  would  not  be  equally  appllinble  to  the 
amended  charge. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  617,  61S;  Dec 
Dig,  S  161.  •] 

Appeal  from  Dlatrict  Court,  SUver  Bow 
County;  Michael  Donlan,  Judge. 

Leander  Dnncan  was  convicted  at  operat- 
ing and  conducting  a  gambling  gam^  and  be 
ai^Kals.  Reversed. 

Canning  &  Keating,  for  appellant  Albert 
J.  Galen,  Atty.  Gen.,  and  W.  h.  Murphy,  Asat 
Atty.  Gen.,  for  the  State. 

HOLLOWAY,  J-  Leander  Duncan  and 
others  were  convicted  of  operating  and  con- 
ducting a  gambling  game.  From  the  judg- 
ment of  conviction,  and  from  an  order  de- 
nying him  a  new  trial,  the  defendant  Dun- 
can appealed. 

1.  The  first  contention  made  Is  that  the 
trial  court  erred  in  permitting  the  informa- 
tion to  be  ammded  after  the  defendant  had 
entered  his  plea.  Sections  9108  and  0174^ 
Rev.  Codes,  provide: 

"Sec.  91(^  An  Information  may  be  amend- 
ed In  matter  of  substance  or  form  at  any 
time  before  the  defendant  pleads,  without 
leave  of  court  The  Information  may  be 
amended  at  any  time  thereafter  and  on  the 
trial  as  to  all  matters  of  form,  at  the  dis- 
cretion of  the  court,  where  the  same  can  be 
done  without  prejudice  to  the  rights  of  the 
defendant  No  amendment  must  cause  any 
delay  of  the  trial  unless  for  good  cause  shown 
by  affidavit" 

"Sec.  0174.  Upon  the  trial  of  an  Indictment 
or  information,  when  a  variance  between  the 
allegation  therein  and  the  proof,  in  respect 
of  time,  or  In  name  or  description  of  any 
place,  person  vr  thing,  shall  appear,  the  court 
may.  In  Its  judgment.  If  the  defendant  can- 
not be  thereby  prejudiced  in  his  defense  on 
the  nmlts,  direct  the  indictment  or  Informa- 
tion to  be  amended,  according  to  the  proof; 
on  such  tmna  as  to  the  postponement  of  the 
trial,  to  be  bad  befbre  the  same  or  anothw 
Jury,  as  the  court  may  deem  reasonable." 

As  originally  drawn,  the  Information  charg- 
ed the  defendant  with  operating  and  conduct- 
ing a  certain  game  of  chance  played  with 
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carda,  "commonly  known  as  and  called  by  the 
name  of  'atod  home  jftiker,' "  aald  game  be- 
ing then  and  there  played,  carried  on,  run, 
and  conducted  with  cards  for  moner,  checks, 
credlta,  and  other  repreaentatinB  of  valne. 
The  amendment  was  made  by  atrlUng  out 
the  words  quoted  above.  If  these  words  wer© 
material,  In  the  sense  that  th^  presooce 
In  the  Information  was  neceeaary  to  consti- 
tnte  the  atatonent  of  a  public  offense,  or  U 
the  information,  as  amended,  charged  an  of- 
f esse  dlfferait  from  the  one  It  charged  be- 
fore  the  amendment  was  made,  thm,  con- 
fessedly, the  amei^ment  was  as  to  a  mattw 
of  Bobstanee  and  could  not  be  made  after 
plea.  Section  0108,  above;  22  Oyc.  489.  The 
Attorney  Qeneral  ccmcedes  that  It  la  the  rule 
that  if  tbese  words,  so  stricken,  had  remain- 
ed  in  the  lnfcnnatl«i|  the  state  would  hare 
been  omflned  In  Its  proof  to  tiie  speclflc  game 
designated.  State  t.  Badmllorlch.  40  Uont 
— ,  lOS  Fac.  9L  But  counsel  for  appellant 
err  In  assuming  that  this  Is  a  rule  of  i^ead- 
Ing,  whraeaa  It  Is  a  rule  of  evidence.  Section 
8410;  Rer.  Codes,  under  which  the  defOidant 
was  cnovlcted,  makes  It  a  crime  to  carry  on 
or  conduct  a  game  of  chance  played  with 
cards  tbr  money,  Cbedcs,  credits,  or  other 
resentatlTes  of  Talu&  The  Information,  as 
originally  drawn,  <aiarged  the  defendant  wlOi 
that  crime,  and  the  Information  in  its  amend- 
ed form  does  likewise.  The  orl^nal  informa- 
tion designated  the  game  by  name;  the 
amended  infomation  does  not  But  to  hold 
that  it  la  necesaaiy  to  state  In  the  Informa- 
tion the  parUcnlar  name  of  the  game  would 
opm  the  way  to  wholesale  ensltms  of  Qie 
statute^  by  tba  <derer  de^ce  of  changbtg  the 
name  ttf  any  game;  and  Uie  authorities  quite 
uniformly  h<dd  that  It  ta  not  necesaary  to 
make  sudt  particular  (teslgnatkm  in  the  in- 
formation. Accordingly,  we  hold  that  the 
words  which  were  eliminated  tiie  amend- 
ment were  mere  surplnsf^e,  and  that  the 
court  did  not  err  in  its  ruling,  particularly 
In  new  of  the  foet  that  a  contlnnanoe 
not  demanded,  nor  was  It  n^ed  at  the  time 
that  the  rights  of  the  defendant  would  be 
iwejudlced  by  tbe  amendment,  or  that  the 
proof  he  was  prepared  to  make  would  not 
be  equals  applicable  to  the  tibarge  as  made 
by  the  amended  tnformatlffla.  State  t.  Olira:, 
20  UOot  818, 60  Paa  1018;  State  OItt  Lee, 
6  Or.  425;  People  t.  CariOll,  80  Gal.  168,  72 
Paa  129;  State  t.  Anderson,  80  Ark.  181;  20 
Cyc.  904. 

2.  Bsceptlon  la  takmi  In  UiIb  oonrt  to  cer- 
tain remarka  made  br  tbe  judge  of  the  trial 
court  In  the  presence  of  the  Jury.  But  the 
record  fidls  to  disclose  that  any  objection 
was  mad^  ruling  requested,  or  exception  sav- 
ed In  tbe  court  below,  and  there  Is  therefore 
not  anything  before  us  to  review. 

8.  The  principal  aaslgument  of  artnr,  and 
tbe  only  other  one  whidi  requires  special  no- 
tice, relates  to  tbe  insuflltiency  of  the  eri* 
deuce  to  sustain  a  conrlctlon.  From  flie  brief 
vt  the  Attorn^  Genofal  we  quote  his  rAramfi 


of  the  erldenoe^  as  fbUows:  '*Cbe  testimony 
ot  Oie  witnesses  <m  behalf  of  the  stete^ 
Charles  S.  Bendrason,  J.  B.  Hatderson,  and 
W.  D.  T^acy,  all  peace  officers  of  Silver  Bow 
county,  connected  with  the  dieritrs  office^  is 
to  the  effect,  generally,  that  when  they  broke 
Into  the  rooms  where  flie  defiendante  wore 
arrested,  th^  fOund  about  seven  or  eight 
men,  who  had  apparratly  been  playing  cards. 
Ttmn  was  a  card  taUe^  cards  and  <dilps  scat- 
tered about  tbe  room.  Some  of  the  inmates 
were  trying  to  escape,  and  all  were  much  per- 
turbed, and  apparently  attnnptlng  to  c(HU!eal 
what  had  beea  going  on.  The  testimony  of 
the  witness  Incj,  in  par^  Is  as  follows: 
'About  2  o'clock  diat  day  we  went  down  to 
Yeale's  place,  and  In  the  back  aid  of  Ute 
saloon  burst  the  door  In,  and  found  aevea  or 
eti^t  fellows.  I  helped  break  the  door  in, 
and  found  seven  or  elgbt  fdlows  Inside,  la 
a  state  ot  confnsliKi,  trying  to  get  away; 
they  were  here  and  there  and  evory  place, 
and  Mr.  Duncan  here  wu  trying  to  get  out 
of  smne  dow  in  the  back,  and  I  grabbed  him; 
and  he  aald,  **It  Is  funny"— he  was  trying  to 
get  out  of  BtHue  dom  In  the  back— be  says, 
"It  la  funny,  erray  time  I  try  to  get  away, 
you  catch  me."  *  The  same  witness  testifies 
Oat  the  teble  was  a  poker  table ;  Chat  be  ex- 
amined tbe  cards,  and  noticed  that  they  wrae 
regidar  playing  cards,  and  that  the  che<^ 
were  such  as  were  used  in  ordinary  card 
games.  There  Is  no  evidence  that  any  money 
was  Comid  on  the  table  or  floors,  but  that  the 
defei^antB,  or  some  of  tbem,  wbea  searched 
at  the  Jail,  had  money  upon  their  persons. 
The  only  evidence  that  the  game  of  cards 
was  bei^B  carried  an  for  money,  or  other  r^ 
roMUtetlves  of  value,  or  ottaw  property,  is 
the  tact  that  the  seven  or  eight  inmates  of 
the  room  were  thrown  into  a  ateto  of  ocmfu- 
siwi  upou.  the  ttitrance  of  the  officras,  and 
all  of  them,  eqpedally  the  appellant  faere^ 
were  making  vigorous  efforts  to  escape  from 
the  ronn  and  to  avoid  arrest,"  It  wUl  be  ob- 
Bured  t^iat  there  Is  not  any  direct  evldoice 
that  a  game  of  cards  had  been  played,  and 
there  Is  not  any  evldenoe,  direct  or  circum- 
stantial, ttaat^  If  a  game  bad  bem  played, 
it  bad  been  carried  on,  opened,  ctrndncted, 
operated,  or  run  for  money  or  other  repre- 
sentatives of  Taln&  Since  the  atatate  does 
not  condenm  the  playing  at  a  game  with 
cards  merely.  It  Is  apparent  that  this  evi- 
dence does  not  go  furtbw  than  to  create  a 
well-gTounded  sus^dm  that  the  defttidant 
and  his  associates  were  vtoladng  the  law. 
In  State  v.  McCarthy,  86  Mont  226,  92  Pa& 
521,  this  court  said:  *'Tbere  must  be  some 
substantive  testimony  to  Justify  tbe  Judg- 
ment of  the  court  Mere  snvlcions  or  inroba- 
bllltles,  however  stroi«  are  not  sufficient 
basis  for  tlie  convlctlMi  at  crlma" 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BBAMTLT,  a  J.,  and  SMITH,  J.,  conciir. 
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PALMER  T.  CITY  OF  Hia^DNA  et  aL 
(Bapiem«  Court  tA  Montana.    Feb.  21,  19ia) 

1.  MuNiciFAi.  CoBPOUTiona  (11  864,  902*)— 

Power  to  iNcrna  Debts. 

A  city  indebted  beyond  tbe  constitutional 
limitation  may  not  use  Its  revenuea  derived  from 
any  source,  to  acqaire  an  electric  light  plant  to 
supply  itself  and  Its  Inhabitants  witn  ligrbt, 
Khile  it  has  an  arallable  scarce  of  supply  suffi- 
cient to  meet  the  requirements,  nor  levy  a  tax 
for  that  purpose,  though  Bev.  Codes,  §§  3287, 
3288,  authorize  such  a  city  to  conduct  its  af- 
fairs on  a  caah  basis  and  pay  reasonable  and 
necessary  current  expenses  out  of  current  rev- 
enues. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig:  H  1830,  2030;  Dec. 
Dig.  »  864,  062.*] 

2.  Municipal  Cobpobations  d  67*)— Pow- 

BBS. 

A  cltv  has  no  pover  except  sneta  as  is  con- 
ferred by  legislatiTe  giant  either  axpzessly  or  by 
necessary  implication. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent  ZNg.  |  144;  Dec.  Dig.  fi 
67.*] 

Appeal  from  District  Court,  Levis  and 
Clark  Conntj;  J.  MDler  SmUh.  Jaige. 

Action  by  H.  B.  Palmer  against  tbe  City 
of  Helena  and  others.  From  an  order  di- 
recting Issuance  of  an  Injunction  as  prayed 
for  by  plaintiff,  defendants  appeal.  Affirmed. 

Edward  Horsk'y,  for  ai^ellants.  B.  F. 
Qalnes  and  Wm.  Wallace,  Jr.,  for  respondent 

BRANTLT,  C.  J.  ThlB  action  was  brought 
by  plainttif,  a  taxpayer  of  the  city  of  Helena, 
to  enjoin  tbe  city,  its  tnayor  and  council, 
from  proceeding  to  construct  an  electric  light 
plant  to  be  i>atd  for  and  owned  by  the  dty, 
and  from  collecting  so  much  of  a  tax  of  two 
mills  levied  upon  the  taxable  pr<^>erty  in  the 
city  as  was  Imposed  for  the  purpose  of  rais- 
ing funds  to  aid  in  paying  for  the  construc- 
tion of  the  plant  The  pleadings  and  evi- 
dence are  volumlnons,  but  there  is  no  sub- 
stantial controversy  as  to  the  material  facts. 
The  questions  submitted  for  decision  arise 
upon  tbe  following  facta;  dther  admitted  in 
the  pleadings  or  found  from  the  evidence  by 
the  trial  court:  Tbe  assessed  valuation  of 
the  property  within  the  <A1y  for  revenue  pur- 
poses for  tbe  year  1909  was  911,200,000.  The 
bonded  Indefbtedness  then  outstanding  was 
and  now  is  $468,800,  greatly  in  excess  of  the 
3  per  cent  limit  permitted  by  the  state  Con- 
stitution. Theae  bonds  having  been  Issued 
several  years  ago,  however,  whm  the  valua- 
tion of  the  taxable  pn^>erty  of  the  dty  Jus- 
tified the  amount  of  indebtedness  represent- 
ed by  them,  no  question  arises  here  as  to 
tbdr  validl^,  though  no  further  indebted- 
ness may  be  incurred  except  as  permitted  by 
the  Constitution,  for  water  and  sewerage 
purposes.  Tb6  city  has  never  heretofore 
owned  a  light  plant.  It  and  its  inhabitants 
are  at  present  being  supplied  with  llgtat  by 
the  Helena  Light  &  Ballway  Company,  a  cor^ 


poration  owning  and  operating  gas  and  elec- 
tric light  systems  In  the  dty,  tinder  a  fran- 
chise granted  by  tbe  dty.  and  amply  stUD- 
cient  to  meet  all  requirements,   nils  fran- 
chise does  not  expire  tor  some  years,  and  the 
rates  diarged  for  pntdlc  and  private  con- 
sunq>tIon  are  fixed  by  contract  with  the  dty 
which  expires  on  May  1st  of  the  present  year. 
Tbe  total  levy  of  taxes  for  the  year  1909  to 
meet  the  current  expenses  of  the  d.ty  prr- 
emment  up  to  and  indudlng  tbe  first  Mon- 
day of  May.  1010,  was  10%  mills.   Of  thU 
the  fraction  at  a  mill  was  a  special  tax  an- 
thorlsed  by  tbe  statute  for  ftee  dty  library 
purposes.   Its  validity  is  not  called  In  qoes* 
tion.  The  proceeds  of  tbe  levy  of  10  mills,  to- 
gether with  the  income  derived  from  licenses, 
fines,  and  penalties  for  Tlolatlons  of  dty  or^ 
dlnances,  and  other  miscellaneous  sources  of 
revenue,  amounted  at^roxlmately  to  |loO,- 
000,  and  were  more  than  suffldent  to  meet 
current  expenses,  Including  the  Inteifist  on 
the  bonded  Indebtedness  and  sadi  sinking 
fund  as  was  required  to  be  provided  under 
existing  provisions  of  law.   These  expenses 
would  require  a  gross  outlay  of  about  |122,- 
600.   IneJuded  in  the  10-mill  rate  were  two 
mills  levied  for  lighting  purposes.  Thereto- 
fore only  1  mill  had  been  levied  for  this  pur- 
pose.   The  Increase  of  1  mill  was  made  in 
order  to  raise  money  to  be  used,  together 
with  the  surplus  funds  In  tbe  city  treasury, 
for  Installing  the  electric  light  plant,  the  pur- 
pose of  which  was  to  light  the  streets  and 
buildings  belonging  to  the  city,  and,  if  the 
city  council  should  so  decide,  to  supply  the 
Inhabitants  of  the  dty  with  light    On  Sep- 
tember 8,  1909,  there  was  In  the  treasury  of 
the  city,  in  the  fund  designated  in  the  ordi- 
nances as  the  general  fund,  a  surplus  of  from 
$40,000  to  $50,000.   There  is  some  controver- 
sy as  to  the  sources  from  which  this  was  de- 
rived, but  for  present  purposes  it  may  be  aa- 
stuned,  as  is  claimed  by  the  defendants,  that 
It  was  accumulated  from  balances  left  over 
from  year  to  year,  of  funds  derived  from 
sources  other  than  taxes  on  property.  On 
that  date  tbe  mayor  recommended  to  the 
council  In  writing  that  $25,000  of  this  sur- 
plus be  transferred  to  a  fund  to  be  knovm 
as  tbe  electric  light  plant  fund  and  to  be 
used  for  equipping  an  electric  light  plant. 
This  recommendation  was  adopted  by  the 
council,  and  thereafter.  In  mak^  the  usual 
levy  of  taxes  for  current  e^>aise8,  the  levy 
for  lighting  purposes  was  increased  from  one 
to  two  mills.  Thereupon  the  mayor  and  coun- 
dl  proceeded  to  call  tor  sealed  bids  as  a  pre- 
liminary st^  for  letUng  contracts  for  the 
purchase  of  materials,  ^iparatns,  and  xua- 
cblnery  to  be  used  in  the  Installation  of  tbe 
lighting  plant,  and  to  that  end  caused  to  be 
inserted  In  one  of  the  newspapers  pi^>ltsbea 
in  the  dty,  an  advertisement  calllns  for 
bida  The  coandl  failed  to  designate  by  or- 
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4lii«ic»  or  reMlathm  tbe  tline  for  wldcli  tlie 
idTerdMOiait  shoald  be  pobUilied.  Tbe 
Ume  fixed  Uierdn  for  the  conaldentlra  of 
loch  bids  u  mlsht  be  made,  was  October 
18*  1900;  The  IntantloD  vi>  to  let  contract! 
for  the  parchaoe  of  the  materials  required 
ud  to  proceed  at  once  to  ttie  butallatlon  of 
tbe  idant  By  the  terme  of  the  adrertlse- 
I  mat.  the  matmals  were  to  be  paid  for  In 
j  tub.  After  a  hearing  the  district  court 
BHde  an  order  directing  tbe  InJuncUon  to 
bsoe  ai  prated.  The  appeal  la  from  the  <n<- 

Connsd  have  dlaenaaed  hi  their  brief  some 
qoMtlaiis  irfaicti  hare  to  do  with  the  regular^ 
nr  of  the  proceedings  tooddng  the  adrerttse- 
■Knt  (w  Uda  for  the  aapidy  of  material, 
macWnery,  etc^  and  the  availability  of  the 
I     niphiB  in  the  general  fond  for  tbe  purpose 
to  vUeb  U  Is  aoiu^t  to  derote  it,  the  last 
uUng  out  ot  the  controversy  as  to  Uie 
MRci  from  which  It  was  derived.  Tbe  ctm- 
dulin  at  which  we  have  arrlTed*  upon  die 
foDdimcDtal  question  Inrolved,  renders  It 
Buweenarr  to  coDBider  them.   It  la  not  a 
tpesOan  of  moment  whether  the  proposed 
(qm^ltnre  la  to  be  made  out  of  monejs 
pnperlj  In  the  general  fund  and  therefore 
mllable  fOr  any  public  puriwse  to  which 
ilie  dtr  gorernment  mar  choose  to  deroto 
flum,  or  whether  th^  are  such  as  nn^  tiie 
and  tlie  ordlnancea  an^lcable  must  be 
drroted  excliwlYely  to  scnne  other  definite 
pvpose.  The  oltlmate  Question  is:  May  a 
Indebted  beyond  the  limit  prescribed  by 
the  Constitution  (section  8,  art  18)  nse  Its 
I    imnnes,  dMrlved  from  any  source^  to  ac- 
qalie  an  electric  light  plant  to  supply  Itself 
j    and  Its  Inhabitants  with  light  while  It  has  at 
I    hand  an  available  source  of  supply,  which 
U»  heretofore  been,  and  now  Is,  sufficient 
I    ta  meet  all  requirements?  This  questlm  was 
'    icmnd  by  this  court  in  the  negative,  In 
in  decision  in  Helena  Waterworks  Co.  t. 
Cltr  of  Helena,  81  Mtmt  248,  78  Pac.  22a 
After  fnrtfacsr  consideration  of  the  provisions 
of  the  statute  aivUcable,  we  see  no  reastm 
*17  that  decision  should  be  overruled  or 
udifled. 

It  was  held  in  State  ex  r^  Helena  Water- 
*otki  Go.  r.  Olty  of  Helena,  24  Mont  621. 
<3  Pae.  89i  55  liL  R.  A.  336;  81  Am.  St  Bep. 
(13.  that  the  defendant  city,  in  Its  embar- 
taned  omdltlen,  conld  not  lawfully  enter 
l3ti}  a  contract  for  a  term  of  years  with  the 
fbiotlff  waterworks  company,  to  supply  It- 
mU  wlib  water,  because  Uie  result  was  the 
oeftiion  of  a  dcftt  within  the  meaning  of  the 
prohibition,  and  hence  that  any  amount  due 
Kider  smOi  a  contract  was  not  a  valid  claim 
ipiiist  the  city.  In  a  subsequent  decision, 
Dider  the  same  tlUe  (27  Mont  205,  70  Pac. 
513).  it  waa  held  Oiat  the  city  could  not  pro- 
ceed upon  the  ^pay  aa  you  go"  plan,  because 
Oder  exIfltinK  provisions  of  law  (Pol.  Code 
m.  H  4811,  4812)  aU  claims  against  it  for 
■nlees  rendered  or  material  furnished  must 
he  audited  and  allowed  aa  such  before  they 


could  be  paid,  and  thus  became  debts  within 
tlie  meaning  of  the  prohibition.  Under  these 
conditions  tbe  dty  was  shorn  of  Its  power 
to  exist  as  a  municipality.  It  conld  not  con- 
duct Ita  govwnmMit  without  Incurring  debts. 
TUs  it  could  not  lawfully  do,  because  It  was 
prohibited  fbom  doing  so  by  the  Constitu- 
tion; and  It  could  not  proceed  upon  the  '^y 
aa  you  go"  plan,  because  not  pcamltted  to 
pay  cash  for  services  rendered  or  materials 
furnished,  under  tbe  mandatozy  provMons  of 
tbe  statute  supra.  In  order  that  dties  labor- 
ing under  snch  disabilities  might  neverthe- 
less be  able  to  live  and  continue  thdr  gov- 
ernmental functions  until  the  time  should  ar- 
rive at  which,  by  economy  and  thrift  they 
might  be  restored  to  their  status  under 
the  general  latn,  the  Legislative  Assembly 
amended  sections  4811  and  4812  of  the  Polit- 
ical Code  supra  (Sess.  Lawa  IMB,  c  80;  Itev. 
Ciodes,  II  S2S7,  ^88)  so  as  to  permit  them  to 
conduct  their  affairs  upon  a  cash  basla  and 
pay  reasonable  and  necessary  current  ex- 
penses out  of  current  revenues,  or  In  cash  in 
advance^  upon  requiring  Indemnity  in  the 
form  of  a  cash  d^Msit  to  be  held  by  the 
treasurer;  provided,  however,  that  sufficient 
funds  had  first  been  set  apart  for  the  pay- 
ment of  interest  fallli^  due  from  time  to 
time  upon  valid  and  outstanding  bonded  In- 
debtedness, and  any  sinking  fond  therein 
iwovlded  fitr.  They  were  also  authorized  to 
pay  In  the  usual  way  all  valid  dalms  against 
funds  raised  by  taxes  specially  authorized  by 
law  for  the  payment  of  such  claims.  The  his- 
tory, purpose,  and  effect  of  this  legislation  la 
steted  In  detail  In  the  opinion  in  Helena  Wa- 
terworks Co.  T.  Ct^  of  Helena,  81  Mont  243, 
78  Paa  220,  supra.  Tbe  discussion  need  not 
be  r^;>eated  here.  The  question  involved  waa 
whether  tbe  dty,  enabled  to  exist  and  con- 
duct its  business  afralrs  only  by  reason  of  the 
legislation  refored  tOt  was  authorized  to 
purchase  pipe  and  material  to  be  used  In  In- 
stalling a  water  plant  out  of  its  current  reve- 
nues under  the  bead  of  necessary  current  ex- 
penses while  it  could  secure  an  adequate 
supply  from  the  waterworks  company.  Mr. 
Justice  Holloway,  speaking  for  tbe  court 
said:  "Section  4800,  Political  Code  (Her. 
Codes,  {  8^),  specifies  the  Items  of  expense 
which  a  city  that  has  not  reached  the  con- 
stitutional limit  of  Indebtedness  may  Incur. 
The  list  of  items  Is  a  long  one,  and  evidently 
was  meant  to  indude  every  species  of  ex- 
pense necessary  to  the  existence,  well  being, 
and  prosperity  of  snch  municipality.  If  tbe 
Legislature,  In  amending  sections  4811  and 
4812,  above,  bad  intended  to  extoid  to  mu- 
nicipalities laboring  under  the  disabili^  sur- 
rounding the  city  of  Helena  by  reason  of 
its  having -reached  the  constltuHonal  limit  of 
Indebtedness,  authority  to  Incur  any  or  all  of 
those  Items  of  eq>enBe  enumerated  in  section 
4800.  terms  sufficiently  broad  to  Indicate  such 
purpose  would  doubtless  have  been  employed. 
But,  on  the  contrary,  tbe  Legislative  As- 
sembly made  use  of  quaiuying  terms,  which 
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seem  to  Indicate  a  purpose  to  limit  the  Items 
to  such  only  aa  are  actually  necessary  to  cor- 
porate existence.  The  terms  used  are  'rea- 
sonable and  necessary  current  expenses.' " 

It  was  then  pointed  out  that  under  the 
amended  sections,  applicable  exclusively  to 
conditions  had  in  mind  by  the  Legislature, 
the  authority  of  the  city  extended  no  further 
than  to  make  expenditures  both  reasonable 
and  necessary  for  the  corporate  existence  of 
the  city,  and  that  the  proposed  ^pendlture, 
though  entirely  praiseworthy,  did  not,  under 
existing  circumstances,  fall  within  the  mean- 
ing of  the  expression  "reasonable  and  neces- 
sary current  expenses,"  as  employed  In  the 
statute.  The  concluding  portion  of  the  opin- 
ion is  as  follows:  "If  a  city  has  so  wisely 
administered  its  flnanclal  affairs  that  it  has 
not  reached  the  constitutional  limit  of  Indebt- 
edness, every  expenditure  of  public  money 
made  by  It  must  be  made  under  the  very 
eyes  of  Its  Inhabitants,  any  cme  of  whom  Is 
afforded  au  opportunity  to-  Inspect  the  items 
of  the  proposed  expenditure  and  register  his 
objection  to  such  as  may  appear  to  him  un- 
wise or  unnecessary ;  for  in  such  case  every 
Item  of  proposed  expenditure  must  be  incor- 
porated In  an  Itemized  bill,  duly  verified,  filed 
with  the  dty  council,  audited  and  allowed  be- 
fore payment  can  be  ordered.  But  the  city 
which  baa  reached  the  limit  of  Indebtedness 
may  proceed  to  pay  for  Its  reasonable,  neces- 
sary current  expenses  without  any  bills  for 
the  same  ever  having  been  made  out,  and 
with  no  opportunity  whatever  for  Interested 
taxpayers  to  inquire  Into  or  contest  the  al- 
lowance of  any  items  of  such  expense.  The 
city  which  has  been  so  unfortunate  as  to  reach 
the  constitutional  limit  of  Indebtedness  must 
be  content  thereafter,  while  such  disability  ex- 
ists, to  maintain  corporate  existence,  leaving 
any  and  all  Improvements  not  necessary  to 
such  existence  for  future  efforts,  when,  by 
Its  forced  economy,  the  city  may  so  far  re- 
duce Its  Indebtedness  as  to  be  able  to  take 
its  place  among  other  cities  of  the  state 
which  do  not  labor  nnder  this  disability.  The 
Legislature,  In  Its  wisdom,  made  provision 
for  such  continued  existence,  but  employed 
terms  in  so  doing,  such  as  seem  to  Indicate 
a  legislative  purpose  to  limit  expenditure  of 
public  money  to  those  items  of  expense  only 
which  may  properly  be  designated  as  living 
expenses." 

We  see  no  distinction  between  expenditures 
for  the  purpose  of  Installing  a  water  plant, 
and  au  outlay  to  Install  an  electric  light 
plant  The  question  Is  not  whether  a  city 
may,  under  the  power  conferred  by  the  gen- 
eral laws,  expend  Its  revenues  to  Install  such 
a  permanent  Improvement  as  an  electric  light 
plant,  but  whether  a  city,  in  the  disabled 
condition  In  which  the  dty  of  Helena  is,  has 
the  power,  under  the  provision  supra,  to  ex- 
pend its  revenues  for  such  purpose.  Under 
the  rule  of  construction  applicable,  viz.,  that 


a  city  has  no  power  except  such  as  Is  con- 
ferred by  legislative  grant,  either  expressly 
or  by  necessary  Implication  (1  Dillon  on  Mun. 
Corporations  [4th  Ed.]  §  39;  Davenport  v. 
Klelnschmidt,  6  Mont.  502,  13  Pac.  249;  aty 
of  Helena  v.  Kent,  32  Mont  279,  80  Pac.  258), 
the  power  to  make  the  proposed  expendi- 
ture does  not  exist. 

This  conclusion  incidentally  disposes  of 
the  additional  levy  of  a  tax  of  one  mill,  the 
proceeds  of  which  were  intended  to  be  dewt- 
ed  to  the  same  purpose.  If  it  Is  not  lawful 
for  the  city  to  make  the  proposed  expendi- 
ture, it  certainly  follows  that  it  may  not 
levy  a  tax  to  raise  money  for  that  purpose. 
It  Is  not  controv^ted  that  the  levy  was  made 
to  aid  In  installing  the  permanent  improve- 
ment It  was  therefore  unauthorized.  If  In 
fact,  as  is  contended  by  counsel  for  defend- 
ants, the  levy  had  been  made  generally  to 
defray  current  expenses  for  lighting  the  city, 
the  courts  would  not  undertake  to  determine 
whether  the  council  had  exerdsed  a  proper 
Judgment  and  discretion  in  making  It  The 
record,  however,  shows  that  the  purpose  of 
it  was  to  aid  in  the  proposed  Improvement 

The  order  of  the  distrld:  court  Is  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


LINDSAY  et  ni.  v.  DAVIDSON  et  al. 

(Supreme  Court  of  Washington.    March  1, 
1910.) 

1.  Vendor  and  Pubchasbk  (|  37*)— Fbauih- 
Reliance  bt  Vendee. 

A  vendee  Is  entitled  to  rely  on  represeatS' 
tions  of  his  vendor,  where  the  property  Is  at  a 
distance,  or  where  for  any  other  reason  the  fal- 
sity of  the  representation  is  not  readily  ascer- 
tainable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  1  54 ;  Dec.  Dig.  |  37.*] 

2.  DeBDS  (I  211*)— FaAUD—EviDBNCB. 

Evidence  held  to  Justify  a  finding  that  a 
deed  to  complainants'  property  was  obtained  by 
frsKd. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 

Dig.  S  645;  Dec  Dig.  I  211.*] 

D^artment  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Bill  by  Stonewall  J.  Lindsay  and  wife 
against  Henry  A,  Davidson  and  another.  De- 
cree for  complainants,  and  defendants  appeal. 
Affirmed. 

Samuel  Bdelsteln,  for  appellants.  Polndex- 
ter  &  Moore  end  George  H.  Armltag^  for 
respondents. 

MORRIS,  J.  Appeal  from  &  decree  va- 
cating a  deed  from  respondents  to  ai^laut 
Bowman.  The  respondents,  on  March  16, 
1909,  were  the  owners  of  240  acres  of  land  In 
Ferry  county,  of  the  value  of  $2,400,  but  re- 
sided at  PotlBtdi,  IdahOL   On  that  day  re- 
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vudnit  Stonewall  J.  LIndaay,  being  at  Spo- 
ku^  ailed  at  the  ofBaa  of  aroellaatt,  who 
ICR  engaged  In  the  real  estate  bualness  as 
tli»  Darldsrai  I&TeBtnwnt  Company,  with  the 
jwipOK  of  listing  Uie  Ferry  conn^  lands  for 
Mle.  Daring  the  negotiations  appellant  Bow- 
man represented  to  blm  that  W.  S.  Nler, 
avnliig  160  acres  ot  land  In  Franklin  county, 
100  acres  of  which  were  nnder  cnltlTStlon, 
29  acres  Irrigated,  and  6  acres  In  alfalfa,  all 
fenced  and  Improved  with  dwelling  bonsev 
bam,  and  orchard,  having  also  &  dsm  for 
Impoandliv  water  for  Irrigation,  which  bad 
been  constructed  at  a  cost  of  $500.  had  listed 
the  nme  with  appeUants  for  sale ;  that  these 
hods  were  of  the  value  of  $3,500,  and  were 
nbject  to  a  mortgage  of  $1,000;  and  suggest- 
Nl  an  exchange  Bowman  had  no  knowledge 
fi  the  Ferry  coonty  lands,  nor  was  Lindsay 
familiar  with  the  Franklin  county  lands. 
Tbe  coart  finds  that  each  of  the  parties,  re- 
iftng  absolutely  upon  the  description  ot  the 
respective  lands,  and  believing  all  the  r^re- 
snitatlons  reepectively  made  by  each  as  to 
tite  character,  value,  and  condition  of  the 
two  pieces,  flnally  agreed  upon  an  even  ex- 
rtiange.   Lindsay  and  wife  thereupon  execut- 
ed a  deed  of  the  Ferry  county  lands,  In  which 
Bowman  Is  named  as  grantee,  but  which 
they  thought  was  for  the  use  and  benefit  of 
N'ier,  and  Bowman  gave  Lindsay  a  deed  exe- 
cuted by  NIer  and  wife  November  12.  1908, 
la  which  the  name  of  the  grantee  had  been 
left  blank ;  the  blank  being  filled  by  Inserting 
riie  name  of  Stonewall  J.  Lindsay  as  grantee. 
Tbe  court  fnrther  finds  that  subsequently 
UdAs&j  visited  the  Franklin  county  land, 
ud  then  for  the  first  time  discovered  that 
tbe  representations  made  by  Bowman  as  to 
their  condition  and  value  were  false;  that 
vJj  25  acres  were  ^mder  cultivation,  3  acres 
in  alfalfa,  no  part  of  the  land  under  Irrlga- 
tloD,  no  dam  for  the  Impounding  of  water 
fcT  irrigation,  or  orchard;  that  the  house 
and  bam  were  of  little  or  no  value ;  that  tbe 
pester  portion  of  the  land  was  Incapable  of 
'ultlratlim ;  and  that  the  value  thereof  did 
not  exceed  $1,000.    It  Is  further  found  that 
^tse  false  representations  were  made  with 
fnU  knowledge  of  their  falseness,  and  with 
Ictent  to  deceive,  and  that  respondents  would 
iiot  have  consented  to  tbe  exchange  except 
fw  their  reliance  upon  the  truth  of  the  facts 
IS  represented  to  them  by  Bowman.   It  also 
ippeais  that  Bowman,  under  the  Impression 
nDTeyed  to  respondents  that  he  was  repre- 
Hcting  Xler  in  the  exchange,  demanded  and 
nttired  from  respondrats  a  commission  of 
PH).   Upon  Lindsay's  return  to  Spokane  he 
nlled  on  appellants  and  made  complaint 
that  tfaey  had  skinned"  him.   Bowman,  be 
ny%,  told  Mm  "to  quit  whlniug,"  and  he 
»wild  sell  tbe  pH^rty  and  "get  you  out  of 
ft" :  that  he  could  not  do  anything  with  Nler 
bwaoae  the  Ferry  county  land  had  been 
tikni  out  of  their  bands,  bat  that  he  would 


sea  Nler,  and  1ie«-  U  we  can't  do  someOitng 
for  yon."  Bowman's  version  of  this  cwver- 
satlfm  Is  that,  when  Lindsay  said  lie  wanted 
to  trade  back,  **I  said  I  didn't  want  to  do 
boy's  work  that  way.  I  thought  you  was 
a  man  that  wouldn't  squeal  If  you  got  It  in 
the  neck."  It  Is  also  shown  that  Nler  knew 
nothing  about  the  transaction,  and  had  had 
no  connection  with  tbe  Franklin  county  land 
since  November  12,  1908,  when  he  traded  It 
to  appellants.  The  findings  of  the  court,  as 
we  have  set  them  forth,  are  amply  sustained 
by  the  evidence,  and  support  the  Judgment 
In  favor  of  respondmts.  In  addition  to  the 
rqpresaitatlonB  as  made  by  Bowman,  we  find 
a  (drcular  Issued  by  appellants.  In  which  the 
Franklin  county  land  is  described  as:  "8500— 
160  acres  described  as  follows:  100  acres  nn- 
der culttvatlcm,  20  acres  under  Irrigation,  5 
acres  alfalfa,  all  nnder  fence,  bouse,  bam 
and  orchard.  Mtg.  $1,000.  8  year,  8%,  locat- 
ed near  Washtucna"— which  was  given  by 
appellants  to  Lindsay  at  the  time  of  his 
first  visit  to  their  office.  All  that  need  be 
said  upon  the  law  of  the  case  Is  a  reference 
to  what  was  said  by  this  court  In  actiona  of 
this  character  in  the  late  cases  of  Wooddy  v. 
Benton  Water  Co.,  64  Wash.  124,  102  Pat 
1054,  and  Bailie  v.  Parker,  106  Pac.  834, 
where  It  was  held  that  a  vendee  may  rely 
upon  representations  of  bis  vendor  where 
the  property  is  at  a  distance,  or  where  for 
any  other  reason  tbe  falsity  of  the  repre- 
sentation Is  not  readily  ascertainable; 

The  above  cases,  amply  supported  by  au- 
thority, are  decisive  of  tbe  case,  and  the 
Judgment  Is  afllrmed. 

RUDKIN,  G.  J.,  and  FULLBRTON,  CHAD- 
WICK,  and  GOSE,  JJ.,  concur. 


HASH  V.  OITY  OF  SEATTLE. 
(Supreme  Court  of  WashingtOD.   Feb.  4,  1910.) 

1.  Afpeai.  and  Brbob  (I  1050*)— BABiaxsa 
Ebbob— Admission  of  Evidence. 

In  an  action  against  a  city  for  Injuries 
from  a  defective  walk,  where  defendant  had  been 
permitted  to  ask  a  witness,  who  Itas  with  plain- 
tiff at  Uie  time  of  tbe  Injary,  whether  a  person 
exercising  ordinary  care  could  have  observed  the 
absence  of  the  missing  plank.  It  ^as  not  preju- 
dicial to  allow  plaintiff  to  afterward  ask  tbe 
witness  wbeUter  plaintifr  did  exercise  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  t§  415^100;   Dec.  Dig.  | 

loeo.*] 

2.  Dauaoes  (I  130*)— Pebsohal  Injobies— 

AifovNT  Awarded. 

A  verdict  for  $4,500  for  personal  Injuries 
from  a  defective  walk  held  excessive,  and  reduc- 
ed to  $2,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  857 ;  Dec.  Dig.  S  130.*] 

Department   2.     Appeal   from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 
Action  by  Elisabeth  Hase  against  the  City 
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of  Seattle  for  personal  injurlea.  PlalntUF 
liad  Jadgment,  and  defendant  appeals.  Af- 
firmed <m  condition  that  plalntlfl  remit  a 
part  of  the  damages  awarded. 

See,  also.  99  Pac.  370,  20  L.  B.  A.  (X.  S.) 
938. 

Scott  Calhoun  and  James  B.  Bradford,  for 
appellant.  Sborett,  McLaren  &  Shorett,  for 
respondent 

CROW,  J.  Action  by  Elizabeth  Hase 
against  the  city  of  Seattle  to  recover  dam- 
ages for  Injuries  snstalned  by  falling  through 
a  defective  sidewalk.  From  a  Judgment  in 
her  favor  the  defendant  has  appealed. 

One  Stella  Scburtleff,  who  was  with  re- 
spondent at  the  time  of  the  accident  about 
9:30  p.  m.  on  March  23,  1007,  was  called  as 
a  witness  In  her  behalf.  On  ber  cross-exam- 
ination, counsel  for  appellant,  in  asking  bow 
far  she  and  respondent  could  see  when  walk- 
ing, proceeded  as  follows:  "Q.  You  could  see 
ten  or  twelve  feet  at  least?  A.  I  suppose  I 
could.  Q.  If  a  person  had  been  exercising 
ordinary  care  In  going  along  there  In  the 
night,  and  looking  down,  you  would  hare  had 
no  difficulty  Id  seeing  the  missing  plauk, 
would  you?  Mr.  Sborett  (counsel  for  re- 
spondent): I  object  to  that  aa  an  Improper 
question,  Tbe  Court:  She  may  answer.  A. 
I  don't  know  about  that.  We  were  walking 
right  along  talking.  Q.  Well,  you  think  you 
could  see  ten  or  tbirteen  feet?  You  would 
have  had  no  difficulty  In  seeing  a  bole  In  the 
sidewalk  If  yon  bad  looked  down,  would  you? 
A.  Well,  I  suppose  if  we  bad  been  looking 
right  down."  On  redirect  examination  the 
following  occurred:  "By  Mr.  Sborett:  Q. 
Were  you  and  Mrs.  Base  negligent  In  com- 
ing down  tbat  hill?  Mr.  Bradford  (counsel 
for  atH^ellant):  I  object  to  tbat  as  Incompe- 
tent, irrelevant,  and  Immaterial.  That  Is  a 
question  of  fact  to  be  passed  upon  by  tbe  Ju- 
ry and  not  by  the  witness.  The  Court:  I 
think  the  objection  Is  well  taken,  Q.  At  the 
time  you  were  going  down  that  walk,  were 
you  going  down  there  in  the  ordinary  man- 
ner? Mr.  Bradford:  That  la  objected  to  as 
leading  and  argumentative,  and  asking  the 
same  question  Indirectly.  The  Court:  Tbat 
Is  somewhat  leading,  but  she  may  answer. 
A.  Yea  Mr.  Bradford:  I  now  move  to  strike 
tbe  answer  from  tbe  record,  for  the  reason 
tbat  it  Is  Incompetent,  irrelevant,  and  im- 
material. Tbe  question  was  In  the  most  lead- 
ing and  suggestive  form  that  could  be  Imag- 
ined, and  is  asldng  tbe  witness  to  pass  upon 
the  fact  which  Is  the  exclusive  province  of 
the  Jury  to  pass  upon.  Tbe  Court:  Motion 
denied.  Mr.  Bradford:  Exception."  Appel- 
lant's counsel  now  contends  that  the  trial 
Judge  erred  In  overruling  his  objection  and 
his  motion  to  strike;  that  the  issue  of  con- 
tributory negligence  was  for  the  Jury,  and 
tbat  tbe  witness  was  permitted  to  express 
her  opinion  as  to  whether  reinrandent  was 
negligent,  thus  Inradlng  the  province  <tf  the 


Jury.  It  IB  manifest  that  no  prejudicial  error 
was  committed.  Appellanf  a  counsel,  over 
respondentia  objection,  had  been  permitted  to 
ask  the  witness  whether  a  person  exercis- 
ing ordinary  care  could  obswe  the  absoice 
of  the  missing  idank,  and  altiiongh  respond- 
ent's attorney  afterwards  uked  her  whether 
resp<HuIent  did  exercise  ordinary  care,  it 
does  not  follow  ttiat  appellant  was  thweby 
prejudiced  or  that  she  expressed  any  opln- 
ion  as  to  (^pntrlbutory  negligence  on  the  part 
of  the  respondent. 

Appellant  next  contends  that  Its  motion 
for  a  nonsuit  should  have  been  granted,  in- 
sisting that  tbe  respondent  wm  guilty  of 
contributory  negligence  as  a  matter  of  law 
and  not  entitled  to  recover.  We  have  exam- 
ined all  tbe  evidence,  aud  Qud  It  amply  suf* 
flclent  to  convince  us  tbat  tbe  Issue  of  con- 
tributory negligence  was  a  question  for  tbe 
Jury. 

Appellant  further  Insists  tbat  the  Judg- 
ment is  excessive.  This  conteutlon  must  be 
sustained.  While  the  respondent  claims  some 
other  injuries,  causing  pain  aud  nervousness, 
it  Is  apparent  that  ber  most  serious  Injury 
was  a  fracture  of  one  of  tbe  bones  of  her 
left  forearm  Just  above  the  wrist  Tbe  Jury 
awarded  ber  $4,500,  and  Judgment  was  en- 
tered for  tbat  amount.  Tbe  arm  was  prop- 
erly set.  She  was  disabled  for  some  time, 
but  the  tmlon  of  the  bone  produced  what 
tbe  surgeons  call  a  good  result.  The  respoud- 
eut  herself  testified  as  follows:  "Q.  Mrs. 
Hase,  you  have  no  dlffilculty,  have  you.  In 
moving  your  fingers?  A.  I  can  move  them; 
yes.  Q.  You  have  pretty  fair  use  of  your 
wrist  haven't  you,  for  light  work?  A.  Well, 
yes;  it  Is  pretty  light  though.  Q.  You  say 
it  Is  hard  for  you  to  do  heavy  washing?  A. 
I  have  never  done  any  heavy  washing.  I 
liave  done  laundry  work,  but  it  was  not 
heavy  lauudry  work.  Q.  That  is  the  work 
you  were  engaged  In  before  you  were  Injur- 
ed? A.  Yes.  Q.  You  have  reasonably  fair 
use  of  the  Injured  wrist  haven't  you,  to 
all  directions,  at  the  present  time?  A.  I  can 
move  It  around;  yes,  air.  Q.  Now  under 
tbe  professional  care  and  skill  and  treatment 
of  the  doctors,  your  wrist  of  course  will  grow 
progressively  better?  A.  Well,  it  got  better. 
Q.  That  is  true,  is  It  not?  A.  Yes.  sir;  It  is 
better."  The  physician  who  set  tbe  arm  and 
attended  ber  afterwards,  on  redirect  exam- 
ination, testlQed  as  follows:  "Q.  What  Is  the 
condition  of  tbat  wrist  at  the  present  time? 
A.  Well,  she  has  very  good  function  In  it 
Very  good  condition.  It  Is  a  little  weak,  and 
while  she  has  not  all  the  movement  tbat  she 
bad  in  the  other  wrist,  still  it  is  as  well  as 
can  be  expected."  Evidence  of  other  phyd- 
cians  was  practically  the  same.  It  appeared 
that  certain  tendons  of  the  wrist  had  adher- 
ed to  the  bone,  causing  respondent  to  par- 
tially lose  tbe  use  of  two  fingers.  It  also  ap- 
peared by  ber  own  statements  that  she  suf- 
fers from  pains  in  her  back  and  is  constantly 
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nerroas.  She  was  54  yean  ot  ace  at  tbe  time 
of  tbe  acddott.  No  other  moot  ot  Injuries 
was  made,  and  no  -witneases  were  called  by 
the  apiwllant  Although  damages  In  actions 
for  personal  injuries  are  to  be  determined  by 
Juries,  there  mnst  he  some  reasonable  limit 
to  the  awards  they  are  permitted  to  make. 
Sudi  damages  are  to  be  allowed  for  com- 
poisation  only,  and  not  as  punishment  or  con- 
fiscation. The  verdict  is  excessive.  It  ex- 
tends beyond  tlie  limits  of  Just  comprasatlon 
for  the  Injuries  sustained. 

It  Is  ordered  that  If  within  90  days  after 
the  filing  of  the  remittitur  the  respondent 
shall  elect  to  remit  $2,000  from  the  damages 
awarded  the  Jud^ent  as  thus  reduced  be  af- 
firmed, and  that  otherwise  a  new  trial  be 
granted.  The  appellant  wUl  recover  its 
costs  in  thla  court 

RtDKIN,  C.  J.,  and  MOUNT,  PARKER, 
and  DUNBAR,  33^  concur. 


MONROE  et  ux.  v.  -STAYT  et  ni. 

(Supreme  Court  of  WaBblngtoQ.    March  9, 
1910.) 

1.  X^NnLOsn  AND  Tenant  (I  84*)  —  Lahd- 
lobd's  Tttlb— Eotoppel  TO  Dbht. 

Where,  after  a  lease  of  pn>p«rty  to  a  hna- 
band  alone,  he  and  his  wife  occupied  it  and  paid 
rent  for  the  full  term,  both  were  estopped  to  aeny 
tbe  landlord's  title,  irrespective  of  the  fact  that 
the  wife  did  not  sign  the  lease  and  that  the  com- 
munity relationship  was  not  considered  when  it 
was  made. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  179 ;  Dec  Dig.  I  64.*] 

2.  Landx^bd  and  Tenant  (S  291*>— Unlaw- 
ruL  Detainer— Evidence. 

AVbere  a  wife  occapfed  certain  premises  un- 
der hep  husband's  lease,  he  beine  competent  to 
contract  in  her  behfltf,  evidence  that  she  refused 
to  sign  the  lease  was  properly  excluded  as  im- 
materiel  in  an  action  for  unlawful  detainer. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  I  291.«] 

8.  HnSBATID  AND  WIFE  (g  267*)— COUfUNITT 
PbOFEBTT— lAASB  TO  HU6BAND  AND  WiFE— 

"Ikcukbrawce." 

A  promise  to  pay  rent  for  demised  premisee 
is  not  an  "incumbrance"  of  community,  real 
property  within  Pierce's  Code,  |  38T7  (BalliD- 
ger's  Ann.  Codes  &  St.  i  4491),  providing  that 
the  husband  shall  not  sell,  convey,  or  incumber 
the  community  real  property  unless  tbe  wife 
Joins  in  tbe  deed  or  instrument  evidencing  the 
conveyance  or  Incumbrance. 

TEd.  Note. — For  other  cases,  see  Hosband  and 
Wife,  Cent.  Dig.  H  929-088:  Dec.  Dig.  |  M7.* 

For  other  definitions,  see  Words  and  Phrase*, 
vol.  4,  pp.  3519-3527.] 

Department  1.  Awjeal  from  Superior  Court, 
Bteveos  County;  D.  H,  Carey,  Judge. 

Action  by  Hugh  Monroe  and  wife  against 
W.  C.  Stayt  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

C.  J.  Webb  and  W.  C.  Stayt,  for  appellants. 
Post,  Avery  &  Higgins  and  Jesseph  ft  Grin- 
stead,  tor  respondents. 


CHADWICE,  J.  PlalntlCTs  brought  this 
action  to  recover  possession  of  certain  town 
lota  In  tbe  town  of  Kettle  Falls.  Tbe  prop- 
erty was  held  under  a  lease  executed  by 
plaintiff  Hugh  Monroe,  who  It  Is  admitted 
was  acting  as  well  for  his  wife  as  for  him- 
self. The  term  of  tbe  lease  was  6  months 
and  the  st^ulated  rent  was  910  per  month, 
payatde  In  advance.  The  lease  was  e^ed 
by  dtfendant  W.  0.  etayt  alcme,  who  with 
hlB  wife  thereafter  occupied  tbe  property  un< 
dw  the  leaser  paying  rent  for  the  full  term. 
Upon  its  expiration  tlwy  refused  to  pay  rent 
for  a  l<nigar  time^  and  refused  to  quit  or  va- 
cate the  powoaaion  of  the  proper^  on  de- 
mand. In  answer  to  a  complaint  drawn  un- 
der the  forcible  entry  and  detainer  statute, 
defendants  set  up  the  several  defenses :  That 
W.  0.  -Stayt  did  not  act  for  and  In  behalf  of 
his  wife  in  the  acceptance  of  tiie  lease;  that 
she  never  signed  tbe  lease  or  agreed  to  its 
terms,  and  for  that  reason  the  community 
was  not  hound  thereby ;  that  at  the  time  tbe 
lease  was  executed  the  defendants  as  a  com- 
munity were  in  the  lawful,  peaceable,  and 
quiet  possession  of  the  property  as  owneirs 
thereof,  and  at  the  time  were  disputing  the 
ownership  and  rights  of  plalntlfte ;  that  the 
lease  was  executed  upon  the  express  under- 
standing that  It  should  not  affect  the  own- 
ership or  property  rights  of  either  party  to 
It;  that-defendant  Elizabeth  M.  Stayt  refus- 
ed to  sign  or  enter  Into  the  lease,  which  fact 
was  well  known  to  the  plaintiff  Hugh  Mon- 
roe. The  case  went  to  trial  upon  these  is- 
sues, and  resulted  In  a  Judgment  In  favor 
of  tbe  plalntlfTB.   Defendants  have,  appealed. 

Tbe  rulings  of  the  trial  court  were  based 
upon  the  theory  that  appellants  were  estop- 
ped to  deny  respondents*  title.  While  many 
assignments  of  error  are  made,  the  determi- 
nation of  the  case  mast  rest  ni>on  the  answer 
to  the  question  whether  the  wife,  who  Is  a 
member  of  tbe  communis  and  who  with  her 
husband  enters  Into  possession  of  leased  prop- 
erty. Is  bound  by  tbe  act  and  agreement  of 
her  husband  as  evidenced  by  tbe  paper  writ- 
ing. Appellants  do  not  deny,  but  say  that 
"where  the  husband  leases  property  from  a 
stranger,  and  be  and  his  wife  enter  Into  the 
possession  of  the  property  under  the  lease, 
the  wife  cannot  dispute  the  title  of  the  third 
party  from  whom  possession  was  acquired, 
nor  can  the  community  dispute  such  title,  for, 
In  such  cases,  not  only  the  husband,  but  also 
tbe  wife,  and  the  community  composed  of 
husband  and  wife,  have  entered  into  the  pos- 
session of  the  property  under  the  lease,  and 
in  such  cases  the  wife  became  the  party  privy 
to  tbe  lease,  and  is  therefore  equally  bound 
with  the  husband."  The  point  Is  then  made 
that,  before  the  respondents  can  recover,  they 
must  show  that  tbe  relation  of  landlord  and 
tenant  exists  between  them  and  appellants 
as  a  community ;  that  such  relation  does  not 
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grow  out  of  the  occnpancy'or  possession,  but 
tiiiist  exist  as  the  result  of  a  contract ;  that 
the  wife  not  baring  entered  Into  tbe  written 
contract,  tbe  community  Is  not  bound,  and 
therefore  appellants  have  a  right  to  set  up 
their  equitable  defenses.  The  case  of  Shew 
v.  Call,  119  N.  C.  450,  26  S.  E.  33,  56  Am. 
St.  R^.  678,  is  relied  on.  Tliere  the  husband 
rented  property  and  paid  rent  to  the  owner. 
It  was  held  under  the  facts  of  tbe  case  that 
the  relation  of  landlord  and  tenant  did  not 
exist.  Aside  from  the  fact  that  it  was  an 
action  to  cancel  a  deed  and  not  controlling 
as  an  authority  In  this  kind  of  a  case,  the 
law  Is  settled  in  tbls  state.  In  a  case  where 
tbe  right  to  recover  In  an  action  of  unlawful 
detainer  was  challenged  upon  the  ground 
that  there  was  no  written  lease  or  contract 
establishing  the  relation  of  landlord  and  ten- 
ant, It  was  held  that  an  occupancy  such  as 
we  have  here  created  the  relation.  Oregon 
&  W.  R.  Co.  V.  Vulcan  Iron  Works  (decided 
Feb.  16, 1910)  106  Pac.  1120.  The  court  there 
said:  "All  tbe  essential  elements  of  a  ten- 
ancy would  seem  to  exist,  unless  we  sacri- 
fice substance  to  a  mere  form;  and,  while 
only  a  landlord  may  avail  himself  of  the  sum- 
mary proceeding  by  unlawful  detainer,  tbe 
relation  of  landlord  and  tenant  may  exist 
or  be  created  without  an  express  contract." 
Mrs.  >Stayt,  having  adopted  and  acted  upon 
the  contract  of  her  husband,  comes  within 
tbe  general  rule,  and,  like  her  husband.  Is 
estopped  to  deny  the  title  of  the  landlord, 
and  this  Irrespective  of  tbe  fact  that  tbe 
community  relationship  existing  between  ber 
husband  and  herself  was  not  considered  when 
the  contract  was  entered  Into.  Both  appel- 
lants being  bound  by  tbe  lease,  their  title,  if 
they  have  any,  cannot  be  tried  out  in  this 
form  of  action.  Meier  r.  Beyer,  43  Wash.  308, 
86  Pac.  661 ;  Carlson  v.  Curran,  42  Wash.  647, 
85  Pac.  627,  6  L.  R.  A.  (N.  S.)  200 ;  McGrew 
V.  Lamb,  31  Wash.  485.  72  Pac.  100;  Gore 
V.  Altlce.  33  Wash.  335,  74  Pac.  550;  Chezum 
V.  Campbell,  42  Wash.  560,  85  Pac.  48;  Mor- 
ris V.  Healy  Lumber  Co.,  33  Wash.  451,  74 
Pac.  662 :  Bond  v.  Chapman,  34  Wash.  606, 
76  Pac.  97;  Phlllljw  v.  Lodge,  8  Wash.  529, 
36  Pac.  476. 

Neither  did  tbe  court  err  In  refusing' to 
hear  the  testimony  of  a  third  party,  to  tbe 
effect  that  Mrs.  Stajrt  had  refused  to  sign 
the  lease.  Having  occupied  tbe  premises  un- 
der the  contract  of  her  husband  who  was 
competent  to  controct  in  her  behalf,  It  was 
immaterial  whether  she  signed  the  lease  or 
not.  We  have  not  overlooked  tbe  contention 
that  tbe  husband  could  not  bind  the  wife  as 
lessee  under  section  3S77.  Pierce's  Code  (Bel- 
linger's Ann.  Codes  &  St.  S  4491),  wherein 
it  Is  provided  that  the  husband  shall  not  sell, 
convey,  or  incumber  the  community  real 
property  unless  tbe  wife  Joins  in  the  deed  or 
Instrument  evidencing  tbe  conveyance  or  In- 
cumbrance.  This  section  can  have  no  pos- 


sible application  to  this  case.   The  promise 
to  pay  rent  for  demised  premises  is  not  an 
Incumbrance  of  community  real  property. 
The  Judgment  is  affirmed. 

BUDKiN,  C.  J.,  and  COSE,  FULLEBTON, 
and  MOBRXSr  JJ.,  concur. 


CEDAR  RAPIDS  NAT.  BANK  T.  MYHRB 
BROS. 

(Supreme  Court  of  Washington.    March  9, 
1910.) 

Bills  and  Notes  (|  497*)— "Holdee  im  Due 

CoUBSE" — BUBDEH  OF  PBOOF. 

Negottable  Instruments  I^w  (Sesa.  Laws 
1899,  c.  149)  i  59,  provides  that  every  holder  is 
deemed  prima  facie  a  holder  in  due  course,  but 
when  it  is  shown  that  tbe  title  of  any  person 
who  has  negotiated  the  instrument  was  defect- 
ive, tbe  burden  Is  on  the  bolder  to  prove  that 
he,  or  some  person  under  whom  he  claims,  ac- 
quired title  as  holder  in  due  course.  Section 
52  defines  a  holder  in  due  course  as  one  who  has 
taken  the  instrument,  complete  and  regular  on 
Its  face,  before  It  was  overdue,  without  notice 
that  it  bad  heea  previously  dishonored,  in  good 
faith  and  for  Talue,-and  without  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the 
title  of  tbe  person  oegotUiting  it.  Held  that, 
where  a  cote  sued  on  was  obtained  by  fraud, 
and  defendant  denied  that  plaintiff  was  an  in- 
nocent purchaser  for  value  before  maturity  in 
the  usual  course  of  business,  the  burden  was 
on  plaintiff  to  show  that  it  was  a  holder  in  good 
faith. 

[Ed.  Note.— FVir  other  oases,  see  Bills  and 
Notes,  Cent  Dig.  If  1675-1687;  Dea  Die  < 
497.* 

For  other  definitions,  ie«  Words  and  Phrases, 
vol.  4,  p.  3320.] 

D^artment2.  Ai^ieal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  the  Cedar  Rapids  National  Bank 
against  Myhre  Bros.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Mnnter  &  Lovejoy.  for  appellant  Davis  & 
Davis,  for  respondents. 

PER  CURIAM.   This  Is  an  action  brouglit 
by  appellant  bank  against  the  respondents 
Myhre  Bros.,  to  recover  on  a  promissory  note 
for  $234,  executed  and  delivered  by  respond- 
ents to  the  Sterling  Manufacturing  Company, 
and  by  said  corporation  transferred  by  In- 
dorsement before  maturity.    The  note  was 
given  In  payment  for  a  consignment  of  jew- 
elry. Respondents  defended  the  action  on  the 
ground  of  failure  of  consideration,  breaoli  of 
Implied  warranty,  and  fraud  in  tbe  Incep- 
tion of  the  Instrument  sued  on,  and  denied 
that  appellant  was  an  Innocent  purchaser  for 
value  before  maturity  In  the  usual  course  of 
business.   The  case  was  submitted  to  a.  Jury 
who  returned  a  verdict  in  favor  of  respond- 
ents, the  defendants  in  the  action  l)elow.  The 
testimony  Is  overwhelming  that  the  Jewelry 
was  worthless,  and  that  the  note  was  obtain- 
ed by  misrepresentation  and  fraud.  Tbe  sec- 
ond question  involved  is.  Was  the  plaintiff 
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[■auk  the  holder  of  tbe  note  In  doe  coarse? 
Section  59  of  tbe  negotiable  Instrumeats  law 
<Sess.  Laws  1899,  p.  351)  Is  as  follows :  "Et- 
eiT  bolder  Is  deemed  prima  fade  to  be  a 
bolder  in  due  course;  but  when  It  la  sbowu 
that  tbe  title  of  an?  person  wbo  bes'nego- 
tiited  the  Instrument  was  defective,  the  bur- 
den Is  on  the  bolder  to  prove  that  be  or  some 
peraoa  under  whom  be  claims  acquired  the 
title  as  bolder  In  due  course."  And  section 
52  of  tbe  same  act  Is  ns  follows :  "A  holder 
in  due  coarse  la  a  holder  who  has  taken  tbe 
iostrameDt  nnder  the  following  conditions: 
(1)  that  it  la  complete  and  regular  upon  its 
face;  (2)  that  be  became  the  holder  of  it 
before  it  was  overdue,  and  without  notice 
tliat  It  had  been  previously  dishonored,  if 
racb  was  tbe  fact ;  (3)  that  he  took  it  In  good 
faitb  and  for  value;  (4)  that  at  tbe  time 
it  was  negotiated  to  blm  he  bad  no  notice  of 
»nj  iDfirmity  in  the  instrument  or  defect  In 
the  title  of  the  person  negotiating  It"  So 
It  aiqiears  tbat  the  burden  was  upon  tbe 
plaintifT  In  this  case  to  sbow  tbat  It  was  a 
bolder  In  good  foltb,  and  the  question  of 
irbether  or  not  that  burden  was  successfully 
met  was  one  which  was  submitted  to  tbe 
Jary,  and  by  its  verdict  It  has  decided  tbat 
question  against  tbe  appellant  On  both 
qoestlona  involved  there  was  sufficient  testl- 
moay  for  tbe  legal  oonslderatlon  of  tbe  jury, 
and  their  Tudlct  will  therefore  not  be  dis- 
turbed. 

Xotwithfitandlng  the  many  assignments,  we 
are  not  able  to  discover  any  error  on  tbe  part 
of  tbe  court  In  admitting  or  rejecting  testl- 
oHmy,  or  In  giving  or  refusing  Instructloub 
Tbe  Judgment  is  affirmed. 


CTBBIEN  T.  AMERICAN  CA8CAX,TT  CO. 

et  al. 

(Sancme  Coort  of  Wanhington.    March  1(X 
lOia) 

1.  New  TaxAX,  (|  110*}— Monoir— Tun  to 
File. 

Wlieze  a  party's  motion  for  Judgment  on 
tlw  verdict  was  denied,  and  the  motion  of  the 
adveree  partv  for  Jadgmeut  dod  obstante  ver- 
nlicto  was  detensined  at  the  same  time,  and 
a  judgment  iocon^tent  with  the  verdict  was 
rvfidered,  tbe  party,  tboagh  entitled  to  appeal 
fnmi  the  jadgment,  could  then  move  for  a  new 
Trial. 

[Ed.  Note.— For  other  caaes,  see  New  Trial, 
Dec  Dig.  i  lie.*] 

2.  New  Thai,  (f  118*)  —  Morioir  —  Tikb  to 
File. 

Where  a  party  seasoaably  asks  for  time  to 
aiake  a  motion  for  new  trial,  the  coart  may  ex- 
tend  the  statotoiy  time. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  I  242;  Dec.  Dig.  {  118.*) 

3.  Appeai,  ahd  Ebbok  (I  845*)— Pekibotiro 
or  Appeal.— TiuB. 

Where  the  court  extended  the  time  for 
the  Sltog  of  a  motion  for  new  trial,  and  the 
OMtisD  filed  within  the  tbne  fixed  was  denied, 
the  toM  within  which  to  perfect  the  appeal  be- 


•nreUMT 


gan  to  run  from  the  date  of  the  denial  of  the 
motion. 

tBd.  Note.— For  other  cases,  see  Appeal  and 
BrtoR  Cent  Dig.  ||  1895»  1866;  Dec  Dig.  1. 
345.*] 

Department  2.  Appeal  from  Soperlor 
Conrt  PioceOoonty ;  W.  O.  Chapman,  Judges 

Action  by  Frank  P.  O'Brien  a^lnat  tbe 
Amttican  Casualty  Company  and  others. 
From  a  Judgment  granting  Inanfflctent  relief, 
plaintiff  appeals.  Motion  to  strike  etatonent 
of  facts  denied. 

H.  B.  Lea.  for  appellant  Hayd^  &  Lang- 
borne,  for  reepondents.  ^ 

PER  CURIAM.  This  action  was  commenc. 
ed  by  plaintiff  O'Brien  against  the  American 
Casualty  Company,  Lumberman's  &  -Manu- 
facturers' Hospital  Association,  and  Dr.  Er- 
nest C  Wheeler,  to  recover  damages  by  rea- 
son of  the  alleged  negligence  and  malpractice 
of  each  of  the  defendants.  Respondent  Wheel- 
er appeared  separately  from  the  other  de- 
fendants. On  April  7,  1909,  a  verdict  was 
rendered,  the  Jury  finding  in  favor  of  the 
plaintiff  and  against  the  defendant  American 
Casualty  Company  In  the  sum  of  $2,000, 
against  tbe  defendant  Lumberman's  A  Man- 
ufacturers'  Hospital  Association  In  tbe  sum 
of  (4.000,  and  against  the  defendant  Dr.  Er- 
nest C.  Wheeler  in  tbe  sum  of  |1,000.  On 
April  8,  1909,  the  reepondents  American  Cas- 
ualty Company  and  the  Lumberman's  &  Slan- 
utecturers*  Hospital  Association  filed  a  mo- 
tion to  set  aside  the  verdict,  and  also  a  mo- 
tion for  Judgment  non  obstante.  On  April 
8,  190B,  stipulation  was  entered  Into  by  the 
plaintiff  and  the  defendants  American  Cas- 
ualty Company  and  the  Lumberman's  ft  Man- 
ufacturera'  Hospital  Association,  extending 
the  time  for  filing  motions  and  objections  for 
a  period  of  20  days  from  and  after  the  date 
of  tbe  verdict  of  the  Jury.  On  May  6,  1909, 
tbe  plaintiff,  O'Brien,  filed  a  motion  for  Judg- 
ment upon  the  special  findings  and  verdict 
of  the  jury.  On  July  6tb  the  judge  before 
whom  the  case  was  tried  filed  a  written  de- 
cision, denying  tbe  motion  of  plaintiff  for 
judgment,  but  entered  an  order  sustaining 
in  part  the  motion  of  the  defendants  Lum- 
berman's ft  Manufacturers'  Hospital  Associa- 
tion and  the  American  Casualty  Company  for 
Judgment  notwithstanding  tbe  verdict.  A 
Judgment  was  entered  against  all  of  tbe  de- 
fendants for  $1,000  only,  and  on  the  same 
date  an  order  was  entered  denying  the  plain- 
tiff O'Brien's  motion  for  Judgment  Alter  tbe 
Judge  had  filed  bis  written  decision,  wblcb 
was  on  July  6tb.  tbe  plaintiff  on  July  7tb 
asked  and  received  an  extension  of  20  days 
for  the  purpose  of  studying  tbe  decision  and 
moving  for  a  new  trial.  The  motion  was 
made  within  tbe  20  days.  On  September  21st 
tbe  plalntifTs  motion  for  a  new  trlai  was 
denied.  On  September  2r)tb  tbe  plaintiff  serv- 
ed notice  of  aiH>eaI  to  the  Supreme  Court  on 


■••  saau  tople  and  aeetloB  NtJIiBBR  la  Dm.  *  Am-  Dig*.  U07  to  dat^  *  Reportar  lateM* 


Digitized  by 


Goog 


520 


107  PACIFIC 


BEPOBTER. 


(OkL 


the  27tfa  filed  Its  appeal  bond,  and  on  Novem- 
ber 10th  asked  and  received  an  order  grant- 
ing leave  to  file  a  bill  of  exceptions,  which 
was  allowed.  This  motion  is  to  strike  tbe 
statement  of  facts,  for  the  reason  that  de- 
fendants were  not  served  within  tbA  time 
prescribed  by  law. 

"We  think  there  is  no  merit  in  this  motion. 
Tbe  statute  section  6075,  2  Bollinger's  Ann. 
Codes  &  St  (Pierce's  Code,  {  711)  provides 
that  the  party  moving  for  a  new  trial  must 
within  two  days  after  the  verdict  of  a  Jury 
If  the  action  is  tried  by  a  Jury,  or  two  days 
after  notice  in  writing  of  the  court  or  ref- 
eree if  the  action  la  tried  without  a  Jury, 
file  with  the  clerk  and  serve  upon  tbe  ad- 
verse party  bis  motion  for  a  new  trial,  etc 
There  Is  no  question  but  that  It  la  the  duty, 
under  tbe  provisions  of  tbe  statute,  for  a 
party  who  desires  a  new  trial  to  file  motion 
for  same  within  two  days  after  the  rendi- 
tion of  tbe  verdict  But  the  plaintiff  In  this 
case  did  not  desire  a  new  trial.  On  tbe  con- 
trary, as  respondent  Wheeler  states  in  his 
brief,  he  was  satisfied  with  the  verdict  of 
the  Jury.  He  would  have  imperiled  bis  case 
if  he  had  asked  for  a  new  trial,  for  the  re- 
spondents would  undoubtedly  have  Joined  in 
the  motion,  and  under  such  circumstances  the 
court  would  have  granted  it.  In  fact  the 
respondents  did  move  for  a  new  trial  on  the 
8th  of  April.  It  is  not  complimentary  to  the 
law  to  contend  that  it  imposes  such  a  bur- 
den on  the  appellant  under  the  circumstances 
shown  by  tbe  record.  He  did  what  he  should 
have  done — asked  for  Judgment  on  the  ver- 
dlpt — and  when  that  motion  was  denied,  the 
verdict  of  the  Jury  was  virtually  set  aside, 
and  a  Judgment  rendered  hy  tbe  court  which 
was  Inconsistent  with  the  verdict  of  the  Jury, 
and  which  was  In  effect  the  result  of  a  trial 
by  the  court  The  appellant  was,  for  tbe 
first  time,  called  upon  to  make  a  motion  for 
a  new  trial,  and  he  seasonably  asked  for 
time  to  make  that  motion,  or  any  motion 
which  might  seem  desirable.  The  court  had 
the  power  to  extend  the  time  (Bailey  v. 
Drake,  12  Wash.  99,  40  Pac.  631;  Leaven- 
worth V.  Billings,  26  Wash.  1,  06  Pac.  107), 
and  under  tbe  rule  announced  by  tbe  first 
case  cited,  tbe  court  had  power  to  extend  tbe 
time  after  the  statutory  time  for  the  filing 
of  tbe  motion  bad  expired.  The  court  did 
extend  the  time.  Within  that  time  motion 
was  made,  and  was  denied  on  September  21, 
11100,  and  it  is  not  claimed  that  the  appeal 
was  not  perfected  in  time  If  the  time  began 
to  run  on  tbe  last-maitloned  date.  We  think 
It  did. 

It  Is  contended  by  the  respondent  that  the 
motion  for  a  new  trial  is,  in  effect  a  motion 
to  vacate  the  Judgment  entered  by  tbe  court, 
and  Pedlgo  v.  Fuller,  37  Wash.  529,  70  Pac. 
1120,  is  relied  ui>on  to  sustain  that  conten- 
tion. Of  course,  a  motion  for  a  new  trial  to 
a  certain  extent  always  Involves  the  same 


questions  which  were  tried  out  in  the  orig- 
inal case,  and  It  is  for  the  express  purpose 
of  obtaining  a  different  verdict  or  a  different 
Judgment  that  the  motion  Is  made.  But  tbe 
abuse  .which  was  sought  to  be  avoided  by  the 
decision  In  Pedlgo  v.  Fuller,  supra,  is  not 
found  in  the  action  of  the  appellant  in  this 
case.  There,  nearly  three  years  after  the 
Judgment  which  was  a  default  Judgment  by 
the  court,  had  been  entered,  tbe  defendants 
made  a  motion  to  vacate  the  Judgment  This 
motion  was  denied  on  July  14,  1903.  There- 
after, on  September  22d  of  the  same  year, 
the  defendants  filed  what  this  court  termed 
a  so-called  petition  for  a  reconsideration  of 
the  order  denying  the  motion  to  vacate,  which 
was  refused,  and  we  sustained  the  lower 
court  in  such  refusal  because  it  appeared 
that  the  second  motion  was  In  effect  the  same 
as  the  first  and  It  was  held  that  the  time 
for  appeal  could  not'  be  extended  by  such 
methods.  But  very  different  is  this  case, 
where  the  motion  for  a  new  trial  is  made 
at  the  very  first  opportunity.  It  is  true  that 
the  plaintiff  could  have  appealed  from  the 
Judgment  non  obstante  veredicto ;  but  he  bad 
a  right  to  interpose  a  motion  for  a  new  trial, 
and  could  not  be  deprived  of  It  The  pro- 
ceedings In  this  case  are  somewhat  Involved, 
the  plaiotifTs  motion  for  Judgment  on  the 
verdict  and  defendants'  motion  for  Judgment 
non  obstante  being  determined  at  tbe  same 
time,  which,  as  we  have  seen,  distinguishes 
the  case  from  the  plain,  ordinary  case  con* 
templated  by  section  5075,  which  provides 
that  the  motion  must  be  made  within  two 
days,  etc.  Under  all  the  circumataDCes  of 
this  case  It  would  be  an  injustice  to  strike 
appellant's  statement  of  facts. 
The  motion  la  therefore  denied. 


BEAMAN  V.  BOARD  OP  COM'RS  OF  LIN- 
COLN COUNTY  et  al. 
(Supreme  Court  of  Oklahoma.  March  1,  1910.) 

(Svllabw  hv  the  Court.) 

Counties  (5  192*)— Taxation— Ebamcatior 

OF  Ticks. 

The  board  of  concty  commissioDers  of  any 
county  which  is  above  the  quarantine  line,  as  es- 
tablished by  the  State  Board  of  Agriculture,  has 
authority  by  reason  of  section  2  of  House  Bill 
No.  337  (Seas.  Lews  1909,  p.  19;  section  219, 
Comp.  Laws  1909)  to  levy  a  tax  on  all  the  tax- 
able property  within  such  county  to  provide  a 
fond  with  which  to  co-operate  with  the  State 
Board  of  Agriculture  in  the  work  of  eradicating 
ticks,  the  carriers  of  Texas  or  splenetic  fever, 
and  may  levy  such  tax  without  a  petition  from 
a  majority  of  the  voters  of  the  connty  or  any 
township  therein. 

[Ed.  Note.— For  other  cases,  see  Counties,  Dec 
Dig.  8  192.*] 

Error  from  District  Court,  Lincoln  Coun- 
ty; J.  B.  A.  Robertson,  Judge. 

Action  by  O.  Q.  Beaman  against  the  Board 
of  County  CommissIcmerB  of  Uncoln  County 
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and  others.  From  an  order  dfasolTtng  a  teni< 
porary  Injunction,  plaintiff  brings  error.  Af- 
firmed. 

Emery  A.  Foster,  for  plaintiff  In  errot. 
John  3.  Davis,  for  defendaots  In  error. 

HAYES,  J.  This  appeal  1b  from  an  order 
of  the  judge  of  the  district  court  of  Lincoln 
county,  dlssolTkig  a  temporary  injunction. 
Plaintiff's  petition  in  the  lower  court  alleges 
that  he  is  a  resident  of  South  Oboctaw  town- 
ship In  Lincoln  county,  and  is  the  owner  of 
c^talu  cattle  situated  in  that  township; 
that  3  of  the  defendants  constitute  the  duly 
elected,  Qualified,  and  acting  board  of  coun- 
tj  commissioners  of  I>tDcoln  county;  that  the 
other  19  defendants  are  live  stock  inspectors 
acting  by  virtue  of  some  pretended  authority 
and  appointment  from  said  board  of  county 
commissioners.  Plaintiff  alleges  that  defend- 
ants, .acting  together,  have  established  dip- 
ping vats  at  several  points  In  nearly  all  of 
the  townships  of  the  county;  that  same  were 
established  therein  without  legal  petition 
therefor  by  a  majority  of  the  voters  of  the 
county,  or  of  said  townships;  that  the  vats 
have  been  established  for  the  purpose  of 
dipping  cattle  therein  as  a  means  of  eradi- 
cating ticks;  that  defendants  have  been  driv- 
ing the  oattle  of  the  various  residents  of  the 
county  to  said  dipping  vats  and  dipping 
them;  that  they  threaten,  and  will,  unless 
prevented  by  Injunction,  drive  plaintiff's 
cattle  to  his  injury  and  damage  to  one  of 
such  dipping  vats  and  dip  them;  that  the 
process  of  dipping  and  spraying  the  cattle 
used  and  threatened  to  be  used  by  the  de- 
fendants is  dangerous  and  seriously  affects 
the  health  of  the  cattle,  and  causes  the 
milch  cows  to  give  less  milk.  He  further  al- 
leges that  said  county  commissioners,  acting 
through  Che  Inspectors  as  their  agents,  are 
incurring  to  the  county  In  violation  of  law 
the  expense  of  the  construction  of  said  vats 
and  of  dipping  said  cattle,  and  the  expense 
of  the  Inspectors'  salaries,  and  that  the  board 
of  county  commissioners  are  about  to,  and 
will,  unless  restrained.  Incur  and  pay  out  to 
said  inspectors  and  to  other  persons  for  con- 
structing the  vats  and  putting  them  into 
operation  and  dipping  the  cattle  large  sums 
of  money  of  the  county,  thereby  burdening 
upon  the  taxpayers  of  the  county  of  which 
plaintiff  Is  one  an  expense  not  authorized 
by  law. 

The  foregoing  facts,  substsntlally  stated  as 
alleged,  in  the  petition,  are  not  all  the  mat- 
ters set  up  In  the  petition,  but  are  sufficient 
for  a  consideration  of  the  questions  present- 
ed by  this  proceeding.  A  temporary  Injunc- 
tion was  granted  upon  the  petition  without 
notice.  The  motion  upon  which  the  order 
dissolving  the  Injunction  was  made  partakes 
of  the  nature  both  of  a  demurrer  and  answer 
to  the  petition.  The  questions  of  law  pre- 
sented, however,  by  this  proceeding,  are  rais- 
ed upon  the  motion  treated  as  a  demnrrer. 


Defendants  contend  that  they  an  acting  un- 
der the  provisions  of  an  act  of  tbe  Legiale- 
ture  entitled  "An  act  providing  for  the  erad- 
ication of  atkB  and  other  ways  to  protect 
the  live  stock  of  Oklahoma.  •  •  Sflss. 
Laws  OU.  1909;  p.  m  The  validity  of  ttate 
act  or  any  of  its  provisions  has  not  been 
questioned  by  either  party.  The  mtire  con- 
troversy revolves  around  the  constnictloa  of 
certain  provisions  of  the  act,  and  the  qoes- 
tims  of  law  presented  for  onr  determlnatiou 
have  beoi  by  counsel  limited  In  their  briefs 
to  two  propositions:  First,  whether  the 
board  of  county  commissioners  of  a  county 
under  the  provisions  of  the  set  has  anthorl^«., 
without  petition  by  a  majority  of  the  voters 
of  the  county  or  of  any  municipal  township, 
to  levy  a  tax  on  all  the  taxable  iHvperty  of 
the  county  and  employ  inspectors,  construct 
dipping  vats,  and  dip  cattle  located  in  such 
towuBfaip  or  county,  ther^»y  incnrring  ex- 
penses to  the  taxpayers  of  tbe  county.  Sec- 
ond, if  tbe  hoard  has  no  such  authority,  has 
plaintiff  an  adequate  remedy  at  law?  We 
shall  confine  our  discussion  strictly  to  the 
questions  of  law  raised  in  the  briefs,  and.  In 
doing  so,  we  shall  consider  these  propositions 
in  the  order  here  stated;  for.  If  it  be  deter- 
mined that  the  board  of  county  commission- 
ers are  acting  under  authority  of  law,  it  will 
follow  that  the  order  dissolving  the  Injunctioo 
was  properly  made,  and  there  will  be  no  ne- 
cessity of  considering  the  second  pn^osi- 
tion. 

Lincoln  county  Is  above  the  quarantine 
Hue  as  fixed  by  the  proclamation  of  the  State 
Board  of  Agriculture.  Whether  defendants 
are  acting  under  authority  of  law  depends 
upon  the  effect  of  certain  revisions  of  £ec- 
tions  2  and  S  of  the  act  of  the  Legislature 
previously  referred  to.  If  the  hoard  of  coun- 
ty commissioners  has  power  under  the  pro- 
visions of  section  2,  without  petition  of  the 
voters,  as  provided  by. section  3,  to  levy  u 
tax  to  create  a  fund  In  which  to  co-operate 
with  the  State  Board  of  Agriculture  In  erad- 
icating ticks  from  live  stock,  then  all  the 
acts  of  defendants  are  clearly  lawful.  Sec- 
tion 1  of  the  act  makes  It  the  duty  of  the 
president  of  the  State  Board  of  Agriculture, 
when  said  board  has  determined  quarantine 
lines  In  the  state,  and  made  rules  and  regula- 
tions to  maintain  and  enforce  same,  to  pro- 
claim the  boundary  and  location  of  said 
quarantine  lines,  and  the  orders,  rules,  and 
regulations  prescribed  by  the  board,  and  to 
publish  his  proclamation  in  three  newspapers 
of  general  circulation  within  the  state.  It 
provides  that,  when  a  majority  of  the  voters- 
of  any  township  below  the  quarantine  lines 
fixed  by  the  board  and  bordering  th^eon 
shall  petition  therefor.  It  shall  be  tbe  duty  of 
such  Board  of  Agriculture  to  place  such' 
township  above  the  quarantine  Hue.  The  first 
two  sentences  of  section  2  make  It  the  duty 
of  boards  of  county  commissioners  to  co- 
perate  with  the  State  Board  of  Agricnltuie 
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In  protecting  live  stock  In  tbelr  respective 
counties  from  all  contagious  diseases,  and 
especially  to  co-operate  with  the  State  Board 
and  Its  officers  in  the  work  of  eradicating 
ticks,  the  carriers  of  Texas  or  splenetic  fe- 
ver. The  reiualnfng  part  of  that  section 
reads  as  follows:  "Said  board  of  county  com- 
mlssloners  of  any  county  situated  at>ove  the 
state  quarantine  line  as  fixed  by  the  State 
Board  of  Agriculture,  shall  have  the  power 
to  levy  a  tax  on  all  taxable  property  within 
the  county  to  provide  a  fund  with  which  to 
co-operate  with  the  State  Board  of  Agricul- 
ture In  the  work  of  eradicating  ticks  of  the 
variety  above  mentioned  and  as  provided  for 
more  particularly  <n  tection  S  of  this  act, 
which  fund  may  be  used  for  any  one  or  all 
of  the  purposes  of  constructing  suitable  dip- 
ping vats,  of  employing  competent  live  stock 
inspectors,  for  purchasing  material  for  disin- 
fection or  for  anything  which  In  the  opinion 
of  the  board  of  county  commissioners  prom- 
ises to  further  the  protection  of  live  stock 
Interest  of  the  county.  And  no  cattle  con- 
taining Bontbern  ticks  (morgaropus  annul- 
atuB)  shall  be  brought  from  any  point  below 
the  quaranthie  tine  Into  the  section  above 
the  quarantine  line  established  by  the  Board 
of  Agriculture  as  herein  provided."  (Ital- 
ics are  ours.)  Section  3,  In  part,  provides: 
"When  so  petitioned  by  a  majority  of  the 
voters  of  any  county  or  municipal  township 
within  the  county,  such  majority  to  be  meas- 
ured by  the  number  of  votes  cast  at  the  last 
general  election,  the  board  of>  county  com- 
missioners of  any  county  ^11  make  a  levy 
on  all  taxable  property  of  the  county,  such  as 
will  be  necessary  to  bear  the  actual  cost  of 
co-operating  with  the  State  Board  of  Agri- 
culture as  provided  for  in  section  2  of  this 
act,  and  to  establish  and  construct  one  suIh 
Btautlal  public  dipping  vat,  or  as  many  of 
said  vats  of  necessary  dimensions  as  may  be 
advised  by  tbe  State  Board  of  Agriculture 
or  its  supervising  agents.  In  each  municipal 
township  for  the  purpose  of  dipping  all  cat- 
tle lu  such  township.  •  •  • 

If  the  italicized  phrase  In  section  2,  to  wit, 
"and  as  provided  for  more  particularly  In 
section  8  of  this  act,"  limits  aid  qualifles  the 
power  of  the  board  of  county  commissioners 
to  levy  a  tax,  then  evidently  the  board  of 
county  commissioners  in  this  case  did  not 
have  tbe  power  to  levy  such  tax  and  employ 
inspectors  to  inspect  live  stock  of  tbe  coun- 
ty, and  to  discharge  other  duties  for  tbe  pro- 
tection of  same,  for  no  petition  of  the  Toten 
as  prescribed  In  section  8  was  filed  with 
them.  But  we  do  not  think  that  this  clause 
was  Intended  to  limit  and  qualify  that  clause 
of  the  sentence  which  grants  the  power  to 
the  board  of  county  commlsalonersk  but  that 
It  was  Intended  that  It  should,  with  the 
phrase,  "with  the  State  Board  of  Agriculture 
In  the  work  of  eradicating  ticks  of  the  varie- 
ty above  mentioned,"  qualify  the  words  "to 
co-operate.**  and  by  tbe  use  of  said  clause  It 
waa  Intended  by  tbe  Legislature  to  Indicate 


more  particularly  and  define  more  definitely 
the  duty  of  the  board  of  county  commission- 
ers, relative  to  coK>perating  with  the  State 
Board  of  Agriculture  In  eradicating  from  live 
stock  ticks,  the  carriers  of  Texas  or  splenetic 
fever,  by  directing  them  to  do  those  things 
which  are  more  particularly  enumerated  hi 
tbe  latter  part  of  section  3,  to  wft:  To  con- 
struct vats  of  tbe  dimensions  advised  by  the 
State  Board  of  Agriculture  In  each  municipal 
township;  and  to  dip  live  stock  Infected  by 
such  ti^s  in  such  material  as  may  be  ap- 
proved by  the  State  Board  of  Agriculture. 
That  this  was  the  legislative  Intent,  we  think, 
Is  indicated  by  a  somewhat  similar  phrase 
In  section  3,  used  in  a  very  similar  relation, 
as  follows:  "  •  ♦  •  The  board  of  county 
commissioners  of  any  county  shall  make  a 
levy  on  all  taxable  property  of  that  county 
such  as  will  be  necessary  to  bear  tbe  actual 
cost  of  co-operating  with  the  State  Board  of 
Agriculture  as  provided  for  In  section  2  of 
this  act   •   •   • " 

By  the  provisions  of  section  2^  the  power  Is 
granted  to  the  board  of  county  commission- 
ers to  levy  a  tax  to  defray  the  expenses  of 
co-operating  with  the  State  Board  of  Agri- 
culture for  tbe  purposes  enumerated  In  that 
section  and  more  particularly  mentioned  In 
section  3 ;  but  the  levy  of  such  tax  was  not 
made  mandatory  upon  the  board  of  county 
commissioners  under  the  provlBions  of  section 
2.  The  exerdse  of  the  power  was  left  to  the 
discretion  of  the  t>oard.  Section  3,  on  the 
other  hsnd,  mskes  It  mandatory  upon  the 
board  to  levy  tax  upon  all  of  the  taxable 
property  of  a  county  for  the  purpose  of  car- 
rying out  tbe  objects  of  the  acts  snd  to  per- 
form the  duties  Imposed  upon  tbe  board  by 
the  act  when  petitioned  so  to  do  in  the  man- 
ner provided  by  that  section.  Tbe  provlBtons 
of  these  sections  are  somewhat  loosely 
drawn,  and  are  not  so  clear  as  to  be  entirely 
free  from  ambiguity;  but  we  think  tbe  fore- 
going was  tbe  legislative  Intent,  and  that 
should  control. 

We  wish  to  call  attention  to  one  of  tbe 
provisions  of  section  3,  which,  if  applied 
literally,  will.  In  our  (pinion,  lead  to  results 
not  intended  by  the  Legislature,  and  It  would 
be  difficult  to  give  a  difTerent  meaning  to  the 
provision  than  that  expressed  by  ita  laa- 
guage.  That  provision  of  the  section,  maklDg 
It  tbe  duty  of  tbe  board  to  levy  a  tax,  re- 
quires such  levy  to  be  made  "when  so  pe- 
titioned by  a  majority  of  the  rotere  of  any 
county  or  municipal  township  within  the 
county."    It  would  appear  from  this  lan- 
guage. If  it  is  taken  to  mean  what  It  literal- 
ly says,  that  the  board  shall  act  when  a  pe- 
tition Is  filed  conUlnlng  a  majority  of  the 
voters  of  either  the  county  or  of  a  municipal 
township;  but,  when  the  board  does  act,  the 
language  of  the  section  requires  that  It  shall 
make  a  levy  on  "all  taxable  property  of  the 
county."  No  provision  Is  made  for  tbe  board 
to  levy  a  tax  upon  the  proper^  of  any  towa- 
shlii.  mien  it  makes  a  levy.  It  is  to  be  up- 
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«B  all  property  In  the  aHmty.  Tbm  It  would 
seem  that  a  majority  of  the  Toteri  of  any 
miml^iftl  township  m^ht  require  the  board 
of  connty  comminioners  to  levy  a  tax  upon 
tbe  «itlre  connty,  although  the  remaining 
.townships  and  the  board  of  county  commls- 
shmers  were  unanlmoualy  oi^posed  to  it  We 
do  not  decide  such  to  be  the  result  of  this 
prorlaion  <tf  tbe  section,  bat  we  call  atten- 
tloo  to  wliat  may  be  an  error  In  this  provi- 
rion  in  order  that  the  Ijeglslatnre  may  make 
the  same  nwre  definite  and  free  from  amblga> 
its,  if  tbe  literal  language  of  the  section  does 
sot  eipre—  the  meaning  that  was  Intended. 

^Dc^  under  oar  ctmstmctlon  of  the  act, 
tbe  defendanta  were  acting  under  authority 
of  law,  the  trial  ]u^^  committed  no  error 
in  dinolrlng  tbe  Injunctlni,  and  tbe  cause  Is 
afflnned. 

DOXN,  a  and  WILLIAMSp  KANSJ,  and 
TURNER,  JJ.,  oiHicnr. 


UcDONALD  T.  BAILET. 
(Sopreme  Court  of  Oklahoma.  March  8.  1910.) 

(S^lMut  &v  fA'  CoMrt,} 

BlPLEVIR  a  4^  — WHSir  LIE8  —  TTlTDITXDID 
IHTKBBST. 

Beplerin  will  not  lie  for  an  undlTided  In- 
terest in  penoDsl  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  IZ ;  Dec.  Dig.  |  4.*] 

&ror  from  Comanche  County  Couct; 
James  H.  WolTerton,  Judge. 

Action  hj  C  W.  McDonald  agalnat  J.  J. 
Bailey.  Judgment  for  def^idant,  and  plain- 
tiff brings  error.  Affirmed. 

C.  W.  McDonald,  pro  se.  J.  A.  Fain,  for 
defendant  in  error. 

TURNER,  J.  On  November  17, 1906,  G-  W. 
McDonald,  plaintiff  In  error,  sued  J.  J.  Bail- 
er, defendant  In  error,  In  tbe  connty  conrt  of 
Coman<^e  county  In  replerin  to  recover  the 
pooesBioD  of  "one-half  a  crop  of  com"  grown 
on  certain  land  in  said  county,  of  tbe  alleged 
ralue  of  $200,  claiming  a  special  ownership 
therein  by  virtue  of  a  certain  note,  secured 
bj  chattel  mortgage  thereon,  made,  executed, 
tnd  delivered  by  Chatoe-bltty  and  Hlgh-Weini 
to  E.  N.  Joseph,  and  by  him  transferred  to 
plaintiff  for  value  and  before  maturity.  For 
inswer  defendant  filed  a  general  denial. 
There  was  trial  to  tbe  court.  At  the  close  of 
pialntUTs  testimony,  defendant  demorred  to 
tbe  evidence,  which  was  sustained,  and  ex- 
(eptfons  saved,  and  after  motion  for  a  new 
trial  filed,  and  overruled,  plaintiff  brings  the 
cue  here  and  says  that  tbe  court  erred  in 
nntalnlng  said  demurrer. 

To  maintain  the  Ifwues  on  his  part,  plain- 
tiff introduced  In  evidence  said  promissory 
Bote  tor  $223,  dated  April  29, 1905,  signed  by 
CtM toe-bitty  and  Hlsh-Welnl.  payable  to  B. 


N.  Joseph,  or  bearer,  providing  fw  12  per 
cent  Interest  from  dat^  and  for  on  attorney's 
fee  of  $25.  He  also  introduced  in  evidence  a 
bill  of  sale,  without  date^  from  the  makers 
of  said  note  to  hlmadf,  purporting  to  convey 
"all  of  one-half  of  crops  grown  1906  on  the 
8.  %  of  the  N.  B.  U  and  on  the  N.  U  of  the 
S.  E.  ^  se&  11,  Tp.  14  norths  of  range  9 
west  <tf  tbe  Z.  M.,  in  Comanchst  O.  on 
Little  Washita  river,"  and  indorsed  as  fol- 
lows: 

"TOis  instmmeDt  wss  filed  for  record  on 
tbe  30th  day  of  March,  1906,  at  11  o'clock  a. 
m.,  and  duly  recinrded  in  Botik.  32,  Mis.  p. 
461.  J.  Robert  01Ulara«  Register  of  Deeds. 
[SeaL] 

"Territory  of  Oklahfnna,  County  oC  Co- 
mandifr  I,  J.  Robert  GllUam,  register  of 
deeds  in  and  tor  tbe  county,  of  territory 
above  named,  do  ber^y  certify  Hut  the  fore- 
going Is  a  true  and  correct  copy  of  a  Ilk* 
Instmmoit  now  on  file  In  my  ofllce.  Dated 
this  SOtb  day  of  Marcb.  1906.  J.  Robert  011- 
iiahi,  Register  of  Deeds." 

He  testified,  in  substance,  that  as  agent 
for  said  Jos^  on  or  about  that  date  be 
took  said  note,  and  afterwards  bought  it  from 
said  Joseph  for  value  and  before  maturity, 
and  that  no  part  of  it  bad  been  paid;  that 
a  diattel  mortgage  was  given  at  tbe  same 
time,  and  later  supeneded  bj  mSA  bill  of 
sale  to  secure  said  debt;  that  before  suit 
donand  was  made  on  defendant  for  tbe  com 
In  question,  at  which  time  defendant  was 
feeding  tbe  same  to  some  75  head  of  cattle 
and  about  as  many  bogs ;  that  the  same  was 
standli«  In  the  field,  whteh  be  drove  and 
walked  through,  and  found  that  It  would 
make  some  40  or  00  bushels  per  acre,  aud 
that  tfaOTe  was  some  120  acres  of  It ;  that  at 
that  time  com  was  selling  In  Fletcher,  tbe 
closest  market,  at  from  25  to  27  cents  per 
bushel,  and  that  one-half  of  said  crop  was 
of  the  value  of  $500;  that  at  the  time  tbe 
writ  was  served  defendant  said  be  had  bought 
part  of  the  com  from  High-Welni  and  his 
squaw,  making  tbe  checks  payable  to  the 
latter,  and  part  of  it  from  a  white  man,  pay- 
ing the  Indian  $80  and  tbe  white  man  $120 
therefor. 

The  deputy  recorder  of  deeds  of  Canadian 
county  testiSed  that  the  bill  of  sale,  when 
brought  to  that  office  by  plaintiff,  was  first 
Indexed  as  a  chattel  mortgage,  and  when 
such  was  seen  to  be  a  mistake  was  with  bis 
consent  on  the  same  day  withdrawn  from  the 
chattel  mortgage  file  and  recorded  in  Mis- 
cellaneous Book  No.  82  as  a  bill  of  sale ;  that 
such  error  is  evidenced  by  an  entry  in  the 
chattel  mortgage  record  as  follows:  "Error 
C.  8220,  Cbatoe-bitty  and  HIgh-Welnl  to  C. 

W.  McDonald,  March  30,  1906  (  )  Error 

(Bill  of  Sale)."  The  reception  book  in  said 
office  evidenced  the  same  to  bare  been  with- 
drawn from  the  files  by  plaintiff  May  2, 1906. 
He  stated  that  it  bad  been  in  his  possession 
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ever  since.  The  InBtrument  Itself  appears  to 
be  without  file  mark  of  any  bind.  Plaintiff 
in  hie  brief  admits  tliat  the  entire  crop  ot 
com  In  qaeation  was  purchased  by  defendant 
some  two  or  three  weeks  before  this  suit 

The  most  obrlone  ground  on  which  the  de- 
murrer was  properly  sustained  was  that,  aa- 
Bumlng,  but  not  deciding,  that  plaintlft  was 
the  owner  of  an  undivided  interest  therein, 
replevin  therefor  will  not  lie.  Wells  on  Re- 
plevin, 8  154 ;  Shlnn  on  Replevin,  8  206 ;  Cob- 
bey  on  Replevin  (2d  Ed.)  {  238;  Sharp  v. 
Johnson,  88  Or.  246,  68  Pac.  486,  84  Am.  St 
Rep.  78S ;  Hoeffer  v.  Agee  et  a1.,  9  Oolo.  App. 
180,  47  Pac.  973 ;  Schwarz  et  al.  v.  Lee  Gon 
et  al„  46  Or.  219,  80  Pac.  UO;  Moseley  t. 
Cheatham,  62  Ark.  133,  34  8.  W.  543;  Hart 
V:  Morton,  44  Ark.  447;  Usry  v.  Rainwater, 
40  Ga.  S28;  24  Am.  A  Eng.  Enc  ot  Law,  492. 
Ad  exception  to  this  rule,  howerer,  la  made 
1^  some  authorities  where  the  property  sought 
to  be  replevlned  consists  of  a  part  of  a  large 
mass  of  the  same  nature  and  quality,  such 
as  wheat  In  an  elevator,  com  In  a  crib,  etc., 
easily  divisible  Into  aliquot  parts.  2  Oobbey, 
Rep.  (2d  Ed.)  8  400.  But  this  rale  can  find 
no  appllcatfon  in  this  case,  for  the  reason 
that  the  proof  shows  the  corn  to  be  od  the 
stalk  In  a  large  fictld,  of  unequal  yield  In 
spots  and  being  devoured  by  cattle  and  hogs. 
Plaintiff's  interest,  thorefore,  mts  almost  Im- 
possible of  Identification  and  selsnre  under 
the  writ,  and  of  separation  from  defendant's 
Interest  in  the  mass,  without  loss  or  injury  to 
one  or  the  other  of  tliese  contending  parties. 

The  Judgment  of  the  'trial  court  is  af- 
firmed. All  the  Justices  concur. 


BLACK  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  8,  1910.) 

(Eyllahut  hy  the  Court.) 

1.  Cbiuinal  Law  (8  1160*)— Appxax<— Refus- 
al OF  Change  of  Venue. 

A  petition  for  a  change  of  venue  is  ad- 
dressed to  the  sound  discretion  of  the  trial  courtv 
and  the  jadgmest  below  will  not  be  reversed  by 
this  court  for  the  failure  to  grant  the  change  of 
venue  unless  it  clearly  appears  that  the  discre- 
tion of  the  court  was  abused  to  the  prejudice  of 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3044;  Dec.  Dig.  {  1150.*] 

2.  Criminal  Law  (8  134*)~Changb  of  Vsw- 
UE— Sufficiency  of  Petition. 

The  petition  for  change  of  venue  Id  this 
case  falls  to  meet  the  statutory  requirements, 
and  there  can  be  no  error  In  the  trial  court  for 
refusing  the  change. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  243,  2S1,  252;  Dec.  Dig.  « 


3.  Criminal  Law  (|  3114*) —Appkai,  — Re- 
view—Assionment  OF  Erbor. 

Assignments  of  error  based  oo  evidence  not 
Incorporated  In  the  case-made,  and  not  before 


the  court  by  bill  of  exceptions,  cannot  be  con- 
sidered by  this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2U18-2921;  De&  Dig.  I 
1114.*] 

Error  from  District  Court,  Hughes  Coun- 
ty ;  John  Caruthers,  Judge. 

John  Black  was  convicted  of  murder,  and 
he  brings  error.  Affirmed. 

B.  N.  Hicks  and  W.  T.  Anglln.  for  plaintiff 
in  error.  Charles  Wes^  Atty.  Oen.,  and  Chas. 
U  Moore,  Asst  Atty.  Gen.,  for  the  State. 

OWEN,  J.  The  petition  in  oror  filed  in 
this  case  recites  six  assignments.  The  first 
assignment  is  that  the  court  erred  in  over* 
ruling  the  demurrer  of  the  detendant  to  the 
information  filed  against  him.  The  second 
and  third  assignments  are  to  the  action  of 
the  court  in  overruling  the  motion  of  tiie  de- 
fendant for  a  <diange  of  venne,  and  a  refusal 
of  the  conrt  to  permit  the  defendant  to  take 
testimony  in  open  conrt  In  vof^ott  ot  the 
same^  Assignments  4,  S,  and  6  refer  to  Oift 
action  of  the  court  based  on  erldence  offered 
in  tibe  lower  court,  hut  not  incorporated  in 
the  case-made,  and  for  that  reason  the  ques- 
tions raised  under  these  assignments  cannot 
be  considered  by  this  conrt  The  casormade 
does  not  include  the  instructions  of  the  court, 
the  evidence  ott&eeA  before  the  jnry,  or  any 
■of  the  eridoice  offered  in  siqiport  of  the  mo- 
tion for  a  new  Mai.  It  does  contain  the  in- 
formaticm,  defendants  demurrer  thereto,  af- 
fldavlt  for  change  of  venue  filed  by  the  de- 
fendant, his  application  to  take  oral  proof  In 
support  of  the  same,  verdict  of  the  jury,  mo- 
tion for  n«w  trial,  and  proof  ot  settling  and 
signing  the  case-made.  There  are  no  briefs 
filed  on  pert  of  plalnUfl  in  error,  but  this  be- 
ing a  capital  case  and  the  puntiOiment  fixed 
at  death,  we  have  car^lly  examined  the  en- 
tire record  aa  contained  in  the  case-made 
without  the  assistance  of  a  brief. 

The  information  in  this  case  is  In  the  usual 
form  and  charges  the  defendant  with  the 
crime  of  murder.  We  find  no  error  In  the  ac- 
tion of  the  court  in  ovemillng  defendant's 
demnrrer  to  tiie  same. 

The  application  for  change  of  Tcmne  is  in 
regular  form,  and  alleges  that,  owing  to  the 
prejudice  and  feeling  against  the  defendant 
in  Hughes  oonn^,  he  cannot  have  a  fair  and 
impartial  trial  in  said  county.  This  apfkUca- 
tion  Is  siQ>ported  by  the  affidavit  of  the  de- 
fendant only.  It  is  not  supported  by  affidavit 
of  three  disinterested  persons  as  required  by 
the  statute^  Section  67G6,  Gomp.  Laws  1909, 
governs  Uils  matter,  and  is  as  follows:  "Any 
criminal  cause  pending  in  the  district  court 
may,  at  any  time  before  the  trial  is  begun, 
on  ttie  application  of  the  defendant,  be  re- 
moved from  the  county  in  which  It  is  pend- 
ing to  some  other  county  In  said  judical  dis- 
trict, whenever  It  Aall  appear  In  the  maniwr 
hereinafter  provided,  that  thd  minds  of  the 
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inbaUtanta  ct  tbe  coantr  In  whUth  the  came 
to  pending  are  ao  pv^ndtoed  agalnat  the  de- 
fendant that  a  fair  and  Impartial  trial  can- 
not  be  had  thex^  Such  ofder  of  remmral 
may  be  made  on  the  apt^cation  ci  the  de- 
fendant hy  petition,  setting  fortti  the  facts 
vertfled  by  affidavit,  If  reasonable  notice  of 
the  application  be  a^ven  to  the  county  attor* 
ney  and  tmth  of  the  allegations  In  snch  peti- 
tion be  8iq>ported  by  the  affidavits  of  at  least 
three  credlUe  persrais,  vho  reside  In  said 
county.**  It  will  be  notteed  that  the  language 
«f  this  statute  la:  "Whenever  It  shall  appear 
In  the  manner  bsK^nafter  provided."  A 
grant  of  change  of  venue  to  within  the  sound 
discretion  of  the  court,  mtn  irhen  Hie  re- 
qulremats  of  tbe  statute  have  been  compiled 
-vpith,  and  thto  court  has  repeatedly  held  that 
It  will  not  reverse  the  judgment  of  the  lower 
court.,  for  the  fBllnre  to  grant  a  change  of 
venue  unless  it  plainly  appears  that  the  dis- 
cretion of  the  court  has  Jseea  abused  to  the 
pr^udlce  of  the  defendant  Th9  Journal  en- 
try recites  the  fact  that  the  attorneys  for  the 
■defendant  requested  the  court  to  tosue  subpcB- 
nas  for  witnesses  and  permit  them  to  take 
■oral  proof  In  siq^ort  of  a  change  of  venue, 
and  gave  as  a  tmhn  thet^or  that  while  the 
feeling  was  very  high  and  the  prejudice  very 
-strong  against  the  defendant,  yet  they  were 
unable  to  secure  the  affidavit  of  any  person 
to  ttaese  facts.  Oonnsel  cites  no  authority  for 
this  Und  of  a  proceeding.  Tbe  statute  pro- 
vides the  only  method  of  proof.  We  find  no 
«rror  In  the  action  of  the  court  in  refusing 
thto  request  and  In  overruling  the  motion  for 
«  change  of  v«iue. 

The  evidence  before  the  trtol  court  referred 
to  In  the  other  assignments  of  error,  not  hav- 
ing been  Incorporated  In  the  case-made  and 
not  befove  thto  court,  no  consideration  can  be 
g^ven  to  tiie  same. 

The  judgment  of  the  lower  court  must  be 
affirmed.  It  to  therefore  ordered  and  adjudg- 
ed by  this  court  that  the  sheriff  of  Hughes 
«onnty  proceed  to  carry  out  the  judgment  of 
the  district  court  of  Hughes  connty  In  thto 
«aBe  and  Uiat  the  defendant  be  executed  on 
the  15th  day  of  April,  1910.  according  to  said 
judgment  as  rendered  by  that  court. 

FUBMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


ant  nncoDiiected  with  the  defendant  on  trial,  and 
not  part  of  the  res  gestae,  cannot  be  admitted. 

[Ed.  Note.— For  other  caies,  ace  Criminal 
Law,  Cent  Dig.  ||  084-088;  Dee.  Dig.  H  422, 
427.*] 

2.  GanciHAL  Law  (||  762,  778*)  —  Insrauc- 
noKs— iNTocATiiTa  Qmvc  OF  Acoosan. 
An  instruction,  couched  in  language  which 
implies  the  expectation  of  tbe  court  that  a  ver- 
dict of  goiltr  will  be  returned,  or  an  intimationt 
that  it  ia  the  duty  of  the  jury  to  convict,  or 
which  tenda  to  ahilt  the  hnidea  of  proof,  ia  im- 
proper. 

[E>L  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1731,  1750,  1754.  1846- 
1857 ;  Dec.  Dig.  H  762,  778.*] 

(Additional  Svllabut  &v  Editorial  Staff.) 

8.  CoHBPiaACT  (I  23*)— DEFiNrnoK. 

A  "coDspiracr"  is  a  combiuation  of  two  or 
more  persons  by  concerted  action  to  accomplish 
some  criminal  or  unlawful  purpose. 

[Ed.  Note.— For  other  cases,  ace  Conapiracy, 
Gent  Dig.  H  30-SO;  Dee.  Dig.  I  23.* 

For  other  deflnitions,  see  Words  and  Phraaea, 
VOL  2,  pp.  14M-14S1 ;  vol.  8,  p.  7013.] 

Error  txoux  District  Court,  Wa^ta  Coun- 
ty; James  B.  Tolbert,  Judge. 

Otto  Bauer  was  convicted  of  assault  to  do 
bodily  harm,  on  a  diarge  of  assault  wltb  In- 
tfint  to  kill,  and  brings  error.  Beversed  .and 
remanded,  with  directlonB. 

The  plaintiff  in  error  was  tried  at  tbe 
June  term,  1008,  in  the  district  court  of 
Washita  county,  on  a  charge  of  assault  with 
Intent  to  klU.  He  was  convicted  of  assault 
to  do  bodily  barm.  The  case  to  before  us  on 
appeal. 

Masslngale  &  Duff,  for  plalotlff  Id  error. 
Charles  West,  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst  Atty.  Gen.,  for  the  State. 

OWEN,  J.  The  asBlgnmeDts  of  error  urged 
are  directed  to  tbe  actions  of  the  trial  court 
In  admitting,  over  the  objection  of  the  de- 
fendant proof  of  threats  made  by  Lee  South- 
worth,  and  a  [>ortlon  of  the  instructions  giv- 
en by  the  court 

The  facts  disclosed  by  the  record  are,  brief- 
ly: The  person  on  whom  tbe  assault  was 
made  was  the  marshal  of  the  town  of  Cor- 
dell.  He  had  bad  trouble,  at  various  times, 
with  the  defendant  and  also  with  Lee  South- 
worth,  who  was  a  brother-in-law  of  the  de- 
fendant Several  months  prior  to  tbe  as- 
sault In  this  case,  Soutbworth  had  made 
threats  against  the  marshal.  On  the  night 
of  the  assault  the  defendant  went  to  a  pool 
hall,  where  be  had  previously  understood  tbe 
marshal  was,  and  Invited  him  to  go  to  a  res- 
taurant On  arriving  at  the  restaurant  the 
defendant  opened  the  door,  and  said  to  the 
marshal,  "Here  sits  a  man  who  will  call  you 
a  horse  thief,  and  not  take  it  bade."  This 
brought  on  a  controversy  between  the  mnr- 
shal  and  Soutbworth,  durliv  which  South- 
worth  was  killed.  The  marshal  started  to 
leave  the  place  of  the  difficulty,  and  the  de- 
fendant's brother,  who  was  unarmed,  follow- 
ed him  a  few  yards,  and  can^t  him  and  be* 

9W9t  Qiaar  omm  ■••  same  toplo  ioA  laatloa  HUHBia  la  Das.  *  Am.  Dlv.  1M7  to  data,  *  Baoartw  bOana 


BAUER  V.  STATE. 
{Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
28,  1010.) 

CflyUsftM  hv  the  Court.) 

1.  CsntiRAX.  Law  (H  422,  427*)— Evxonfca— 
Acts  or  Conbpibatobs. 

The  existence  of  a  conspiracy  being  proved, 
the  act  of  any  one  engaged  in  such  conspiracy  ia 
competmt  evidence  aninat  those  with  whom 
he  co-operated ;  hnt  the  declarations  of  a  par- 
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gan  to  hollow  for  belp.  The  defendant,  with 
an  open  knife  in  his  hand,  ran  to  hjs  brother 
and  the  marshal;  the  three  grappling  in  a 
straggle  in  which  the  defendant  cat  the  mar- 
shal a  number  of  times. 

It  is  unnecessary  to  set  oat  the  Tarious 
threats  made  by  Southworth,  and  proven 
over  the  objection  of  the  defendant.  Tbey 
were  all  made  several  months  previous  to 
the  time  of  the  assault,  and  none  of  them  in 
the  presence  of  the  defendant  The  only 
theory  upon  which  socb  threats  could  pos- 
sibly have  been  admissible  was  that  a  con- 
spiracy existed  between  the  defendant  and 
Southworth  to  assault  the  marshal.  The  ex- 
istence of  a  conspiracy  being  proved,  the  ac- 
tion of  ai^  one  engaging  In  such  conspiracy, 
though  not  on  Us  trial,  would  be  competent 
evidence  to  criminate  those  with  whom  he 
co-operated.  But  In  this  case  ttie  proof  was 
not  sufficient  to  establish  a  coiuplracy.  The 
mere  fact  that  both  Southworth  and  the  de- 
fendant entertained  ill  feeling  against  the 
marshal  Is  not  sufficient  proof  of  a  conspir- 
acy, and  the  additional  fact  that  the  de- 
fendant, without  the  knowledge  of  South- 
worth,  brought  about  a  meeting  between  the 
marshal  and  Southworth,  for  the  purpose  of 
bringing  on  a  difficulty  between  them,  Is  not 
sufficient  to  establish  a  conspiracy.  A  "con- 
spiracy" is  a  combination  of  two  or  more  per- 
sons by  concerted  action  to  accomplish  some 
criminal  or  unlawful  purpose.  There  Is  no 
proof  here  that  there  was  any  combination, 
agreement,  or  understanding  between  South- 
worth  and  the  defendant  The  defendant  In 
all  probability  knew  that  Southworth  and 
the  marshal  were  enemies,  and  that  upon 
their  meeting  a  difficulty  was  probable,  yet 
this  would  not  constitute  such  proof  of  a 
conspiracy  as  would  render  the  threats  of 
Southworth,  made  many  months  previous  to 
the  difficulty,  competent  evidence  against  the 
defendant  It  is  easy  to  conceive  that  such 
testimony  must  have  had  a  prejudicial  effect 
against  the  defendant  In  creating  the  im- 
pression that  bad  blood  existed  between 
Southworth,  the  defendant  and  the  marshal. 
The  Issue  In  this  case  is  the  motive,  Intent, 
and  purpose  of  the  defendant  in  making  the 
assault,  and  any  difficulty,  ill  feeling,  or  con- 
troversy between  Southworth  and  the  mar- 
shal Is  not  material  in  this  case,  unless  It 
was  part  of  the  res  gestse,  or  the  defendant 
was  in  some  way  connected  with  it  The 
threats  made  by  Southworth  is  no  proof  of  a 
conspiracy  between  Southworth  and  the  de- 
fendant, and  until  such  conspiracy  is  prov- 
en, these  threats  are  not  admissible.  South- 
worth  was  unarmed.  The  defendant  was 
armed  with  an  ordinary  pocketknlfe.  These 
circumstances,  when  considered  with  the  evi- 
dence which  discloses  that  the  marshal,  at 
the  time  of  the  previous  difficulties  with  the 
defendant,  was  armed  with  a  policeman's 
billy  and  a  six-shooter,  rebut  any  presump- 
tion of  a  conspiracy  to  assault  If  a  con- 
spiracy liad  existed  between  these  brothers- 
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in-law  to  assanlt  the  marshal,  it  Is  not  un- 
reasonable to  sn^Kne  they  would  tuve  come 
armed  equally  as  well  as  they  knew  the 
marshal  to  go.  The  rule  announced  here  as 
to  threats  is  so  well  settled  that  we  deem  it 
unnecessary  to  quote  authorities.  Among  the 
best  considered  cases  might  be  mentioned  the 
following:  State  v.  May,  142  Mo.  136.  43  S. 
W.  6S7;  Woolfolk  t.  State.  81  Ga.  551.  8 
S.  E.  724;  Keith  v.  State,  157  Ind.  376.  61 
N.  E.  719;  State  t.  Hawley,  63  ConU.  47,  27 
AU.  420;  State  v.  Porter,  32  Or.  135,  4D  Pac. 
964  ;  21  Cyc.  923. 

That  portion  of  the  instructlo^a  excepted 
to  are  as  follows:  "If  In  your  deliberations 
you  are  unable  to  find  the  defendant  guilty 
of  the  crime  of  attempt  to  kill,  as  charged  in 
the  Indictment,  you  should  then  consider  the 
evidence  as  applied  to  the  next  Iowa  degteo 
of  said  crime,  to  wit  assault  with  a  danger- 
ous weapon.  •  *  *  You  are  furtbw  In- 
structed that^  If  in  consideration  of  the  evi- 
dence In  this  case,  under  the  Instructions  of 
the  court  you  are  unable  to  find  the  defoid- 
ant  guilty  of  an  attempt  to  kill,  and  are  also 
unable  to  find  him  guilty  of  an  assault  to  do 
bodily  harm,  you  should  then  consider-  the 
evidence,  under  the  instructions  of  the  court 
to  determine  whether  or  not  the  defendant  is 
guilty  of  assault  and  battery  upon  the  said 
complaining  witness ;  and,  If  in  the  consider- 
ation of  the  evidence  you  find  that  the  de- 
fendant at  the  time  and  place  stated  in  the 
indictment,  did  assault  the  said  complaining 
witness  by  cutting  him  as  charged  in  the  in- 
dictment without  intent  to  kill  or  commit 
great  bodily  harm  upon  him,  and  that  such 
assault  and  battery  was  of  a  character  not 
likely  to  produce  great  bodily  harm,  and 
was  done  without  Intent  to  kill  or  do  great 
bodily  harm,  you  should  In  such  case  find 
the  defendant  guilty  of  assault  and  battery, 
unless  you  find  that  such  assault  and  bat- 
tery committed  was  justifiable.  In  which  case 
you  should  find  the  defendant  'I>fot  gull^.* " 
It  win  be  noticed  that  the  language  of  the 
court  Is,  "If  in  your  deliberations  you  are 
unable  to  find  the  defendant  guilty"  This 
might  have  been  understood  by  the  jury  that 
the  court  expected  a  verdict  of  guilty,  or  con- 
strued as  an  intimation  that  it  was  the  duty 
of  the  jury  under  the  evidence  to  find  the 
defendant  guilty.  The  jury  should  have 
been  told  if,  after  a  fair  and  Impartial  con- 
sideration of  all  of  the  evidence  In  the  case, 
they  were  not  convinced  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  as  charged 
in  the  Indictment  then  It  would  be  their 
duty  to  consider  as  to  whether  he  was  guilty 
of  the  next  lower  ofrense  embraced  In  the 
charge.  It  is  never  the  duty  of  the  jury  to 
convict  the  defendant  until,  after  a  fair  and 
Impartial  consideration  of  all  the  evidence 
and  circumstances,  they  are  convinced  be- 
yond a  reasonable  doubt  of  his  guilt  The  in- 
structions complained  of  are  objectionable 
for  the  further  reason  that  the  language 
"UnleM  700  find  tbat  Bucta  awanlt  and  bat- 
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tery  committed  was  jostUlabl^  In  vliicb 
esse  yon  ebould  find  tbe  defendant  'Not 
gnllty/  "  tends  to  eblft  tbe  barden  of  proof. 
If  tbe  jnry  bad  any  leasonable  donbt  as  to 
wbetber  tbe  asaanlt  and  bat^y  waa  Juatlfl- 
able»  It  was  tbeir  dnty  to  acqnlt  It  waa  not 
Incombent  npon  tbe  Jury  to  find  affinnatlTO- 
ly  tbat  andi  assault  and  battery  waa  Justlfl- 
aUe,  before  tb^  wonld  acqnlt  tbe  defendant 
For  tbe  reasons  pointed  ont,  tbe  case  Is 
reversed  and  remanded,  wltb  dlrecUons  to 
grant  tbe  dtfendant  a  new  trial 

FUBMAN,  P.  J.,  and  DOYLE;  J.,  concur. 


WEAVER  V.  WEAVER. 

(Supreme  Court  of  New  Mexico.   Feb.  2& 
1910.) 

(8vtUbu»  hv  the  OoMTt.) 
Afful  ahd  Ebbob  (I  801*>--MonoM  to  Dis- 

HISS— POSTPONKKCNT  TO  HBABIKO  ON  MbB- 

rre. 

When  the  question  of  the  court's  jutiBdlc- 
tion  to  entertain,  an  appeal  neceBsarily  involvea 
the  consideration  of  the  validity  of  the  pro- 
ceedinsa  complained  of,  the  disposition  of  a  mo- 
tion to  dismiss  the  appeal  will  be  postponed  to 
the  hearing  on  the  merits. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error.  Cent  Dig.  H  8161,  3162;  Dec.  Dig.  | 
801.»] 

Appeal  from  District  Court,  Fonrth  Dis- 
trict; before  Justice  William  J.  Mills. 

Action  by  8.  J.  Weaver  against  A.  M.  Weav- 
er. Judgment  for  defendant,  and  plaintiff 
appeala.  Motlm  to  dlamlss.  Denied. 

The  appellant  S.  J.  Weaver,  sued  for  dl- 
rorce.  Tbe  marriage  wblch  It  was  sought  to 
dissolve  occurred  in  tbe  state  of  New  York, 
and  tbe  parties  had  never  resided  together  In 
New  Mexico.  The  cause  proceeded  on  con- 
structive service.  The  defendant  did  not  ap- 
pear, and  on  NovMuber  1,  1905,  plaintiff  se- 
cured a  decree  as  prayed.  On  October  S, 
1908.  the  defendant  filed  ber  motion  to  set 
aside  the  decree.  This  motion  was  sustained, 
and  tbe  cause  reopened.  She  thereupon  filed 
a  demurrer  to  tbe  complaint,  whlcb  Is  still 
pending  In  tbe  trial  court  The  plalntUf  then 
appealed  from  the  order  vacating  bis  decree 
of  divorce.  A  motion  Is  made  to  dismiss  tbe 
appeal  on  tbe  ground  tbat  tbe  appeal  Is  not 
from  a  final  Judgment 

Jones  &  Rogers,  for  appellant  St^bm  B. 
DaTls,  Jr.,  fbr  appellee. 

FOPB,  J.  (after  stating  tbe  facts  as  above). 
It  Is  the  law  of  ttila  territory  tbat  appeals 
lie  only  from  final  Judgments.  Indeed,  the 
organic  act  prohibits  entertaining  appeals 
from  any  otiier  class  of  decisions.  Jnng  t. 
Myei,  11  M.  M.  S78,  68  Fac.  983 ;  De  Harrison 
▼.  Ferea.  11  N.  M.  50S,  70  Pa&  658;  Cutler, 


eta,  C!o.  t.  Blnman,  14  K.  M.  62,  89  Fac.  267. 
Upon  tbis  basis  ^tpelles  contends  that  the 
aiveal  should  be  dismissed,  because  tbe  or* 
der  vacating  the  original  decree  was  discre- 
ttonary,  and  was  not  a  final  Judgment 

Tbe  appellant  does  not  contest  the  propo- 
sition that  only  final  judgments  are  appeal- 
able, but  contoids  tbat  tbe  order  complained 
of  was  a  final  Judgment  for  the  reason  tbat 
tbe  court  below  waa  without  Jurisdiction  to 
make  it  To  support  tills  contention  FhllUps 
T.  Negley,  117  D.  8.  66S,  6  Sup.  Ct  901,  29  L. 
Ed.  101^  Is  dted.  It  waa  held  in  that  case 
tbat  an  order  vacating  a  Judgment  rendered 
at  a  preceding  term  was  appealable,  and  this 
upon  tbe  ground  that  under  the  fftcts  of  that 
case  the  Judgment  bad  passed  beyond  tbe 
control  of  tbe  court  We  agree  with  the  ap- 
p^ant  following  tbe  case  Just  cited,  tbat  If 
tbe  court  below  exceeded  ita  power  In  sus- 
taining a  motion  to  vacate,  such  decision  Is 
appealable^  But  bow  are  we  to  determine 
whether  the  court  did  exceed  Its  power,  save 
upon  an  examlnatlmi  of  tbe  i^unds  upfm 
iriilcb  it  proceeded?  And  bow  are  we  to  ex- 
amine  those  grounds,  if  we  dismiss  tbe  ap- 
peal? Tbe  mere  fact  tbat  tbe  original  decree 
was  vacated  at  a  term  snbseauent  to  the 
term  of  its  entry  does  not  Itsrtt  estaUtSh  tbat 
the  court  acted  without  Jurlsdlctiou.  Cir- 
cumstances are  conceivable  under  which  such 
action  even  at  a  subsequent  term  would  be 
within  the  power  of  the  court  We  deem  It 
anticipating  tbe  present  case  to  discuss  what 
might  constitute  such  drcumstauces.  It  Is 
sufficient  to  say  tbat  they  may  exist  and  to 
determine  that  they  do  not  exist  so  as  to 
dismiss  this  aK>eal,  we  would  have  to  exam- 
Ine  the  grounds  of  the  motion  to  vacate.  In 
other  words,  In  order  to  determine  whether 
we  bad  Jurisdiction  to  decide  the  case,  we 
wonld  In  effect  have  to  consider  It  and  de- 
cide it 

We  deem  this  situation  witbin  the  reason* 
lug  of  Michigan  Insurance  Co.  v.  Whtttemore. 
12  Mich.  312,  wbrae,  in  overruling  a  motion 
to  dismiss  the  appeal,  it  Is  said:  "Bnt  It  Is 
stated  tlut  tbe  granting  of  tbe  motion  was 
discretionary  In  tbe  court  below.  C>oncedIng 
It  to  be  so,  how  is  this  court  to  determine 
that  question  without  looking  into  tbe  na- 
ture and  merits  of  the  motion  on  whldi  the 
order  appealed  from  was  made,  and  bow  can 
It  do  tbis  on  a  motion  to  dismiss  tbe  appeal 
without  inquiring  Into  the  merits  of  tbe  ap- 
peal Itself?  There  msy  be  no  ground  for 
appeal,  but  tlut  does  not  go  to  tbe  right  to 
sppeal."  So  in  Fbllllps  v.  N^Iey,  supra.  It 
was  said:  "Tbe  question  of  our  Jurisdiction 
is  necessarily  Included  in  the  question  of  tbe 
validity  of  tbe  proceeding  itself." 

Following  tbe  practice  in  the  cases  Just 
cited,  we  conceive  It  to  be  proper  Ip  cases 
such  as  this  to  postpone  a  motion  to  dismiss 
to  tbe  hearing  on  tbe  merits;  and  in  this 
case  it  is  so  ordwed. 
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PARKER,  McFIE,  ABBOTT,  andCOOLEY, 
JJ.,  coDcar.  MILLS,  G.  J.,  having  tried  tlie 
case,  did  not  participate  in  this  declslOD;  nor 
did  MEOHESi,      who  was  absent 


PRING  et  al.  v.  M.  B.  GOLDENBURG  CO. 

(Sapreme  Court  of  New  Mezica    Feb.  28, 
1910.) 

(Syllabiu  bv  the  Court.) 
X.  Appeal  and  Eebok  (|  1009*)— Bitibw— 

SUFFICIENCT  OF  EVIDENCE. 

The  Judgmeot  of  the  district  conrt  that  the 
plaintiff  nave  specific  performance  of  the  de- 
feodant'fl  written  agreement  to  convey  certain 
land  to  it  is  not  strictly  open  to  reversal  by  this 
court,  since  it  is  based  oo  subetanttal  evidence ; 
bat,  even  if  It  were  so  open,  the  weight  of  evi- 
dence would  require  the  same  judgment 

[Ed.  Nots.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  3970-8&78;  Dec  Dig.  { 
1009.*] 

2.  Specific  Perfobuahcb  (1 121*)— Awabo  or 
Damages— Evidence. 

The  amount  of  the  Judgment  for  damages 
rendered  in  the  district  court  Is  not  warranted 
by  the  evidence ;  and  the  canee  U  remanded  for 
the  correction  of  the  judgment  in  that  particu- 
lar. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  38r-3&5 ;  Dec.  Dig.  f 
121.*]  • 

Aiv)eal  from  District  Court  Quay  Goonty ; 
before  Justice  Edward  A.  Mann. 

Action  by  M.  B.  Goldenburg  Company 
against  B.  J.  Prlng  and  Rachael  W.  Prlng. 
Judgment  for  plalntlflF,  and  defendants  ap- 
peal.  Affirmed  on  condition. 

This  is  an  action  to  obtain  specific  per- 
formance of  a  written  agreement  for  the  con- 
veyance of  certain  land  at  Tucumcari,  In 
Quay  county,  between  the  plaintiff,  the  M. 
B.  Goldenburg  Company,  here  the  appellee, 
and  the  defendants,  E.  J.  Prlng  and  Rachael 
W.  Prlng,  husband  and  wife,  here  the  appel- 
lants, and  for  damages  for  the  failure  of  the 
defendants  to  perform  their  said  agreement 
In  addition  to  denying  ownership  of  the  proi>- 
erty  In  question  and  the  execution  of  the  al- 
leged agreement  the  defendants  answered 
that  they  were  Induced  by  fraud,  deceit  and 
misrepresentation  to  sign  the  agreement ;  that 
one  Floershelm  represented  to  them  that  the 
land  In  question  was  being  purchased  by  one 
M.  B.  Goldenburg  as  the  agent  of  the  Chi- 
cago, Ro<&  Island  &  El  Paso  Railroad  Com- 
pany, and  that  said  company  desired  to  pur- 
chase the  same  for  sh<^  and  terminal  facil- 
ities, and  that  said  Floershelm  represented 
that,  If  said  railroad  company  could  procure 
the  same,  It  would  greatly  enhance  the  value 
of  the  remainder  of  appellants'  land  lying 
between  said  railroad  laud  and  the  main  por- 
tion of  the  town  of  Tucumcari ;  and  that  re- 
lying upon  such  representation,  the  said  ap- 
pellants entered  Into  said  agreement  and 
that  thereupon  the  said  appellants  executed 
the  agreemait  sued  on ;  that  said  Prlng,  one 


of  the  appellants,  was  almost  totally  blind, 
and  could  not  read  said  contract  and  that 
said  contract  was  misread  to  appellants  as 
a  contract  between  aK>ellauts  and  M.  B. 
Goldenburg  as  agent  for  said  railroad  com- 
pany, and  not  as  a  contract  between  appel- 
lants and  appellee,  and  to  describe  80  acres 
of  land  adjoining  the  homestead  of  one  Wert- 
hetm,  as  said  company  should  designate,  and 
that  appellants  signed  said  contract  believing 
it  to  be  an  agreement  between  them  and  said 
railroad  company.  Th^  also  allege  that  the 
sum  of  $2,^  which  was  paid  to  them  for 
said  land  was  a  wholly  InadeQuate  price  for 
It  unless  it  was  actunlly  to  be  sold  to  said 
railway  company,  and  the  value  of  their  re- 
maining hind  enhanced  thereby,  and  that  up- 
on the  discovery  of  the  fraud,  which  they  say 
had  been  practiced  upon  them,  they  tendered 
the  f2,S00  which  they  had  received  to  the 
plaintiff.  The  plaintiff  replied,  denying  the 
fraud  and  misrepresentation  alleged.  The 
case  was  sent  to  a  referee,  who  took  the  evi- 
dence, and  reported  It  to  the  court  which 
found  the  Issues  for  the  plaintiff,  ordered 
the  defendants  to  make  conveyance  In  accord- 
ance with  the  terms  of  the  agreement  and 
that  they  should  pay  to  the  plaintiff  as  dam- 
ages 9600,  from  which  order  and  jodgmoit 
the  defendants  appealed. 

Chas.  G.  Davidson,  for  appellants.  E.  R. 
Wright  and  Hawkins  &  Franklin,  for  appel- 
lee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  We  notice,  first,  the  claim  of  the 
appellants  that  the  failure  of  the  plaintiff  to 
deny  the  allegation  of  tbelr  answer,  in  re- 
lation to  Inadequacy  of  consideration,  left  It 
judicially  admitted,  and  they  were  not  bound 
to  offer  proof  of  it  That  question  was  not 
raised  In  the  trial  court  nor  was  It  there 
suggested  that  Inadequacy  of  consideration 
was  not  well  pleaded,  although  the  condition* 
al  form  in  which  it  Is  put,  to  say  the  least 
casts  doubt  on  It  Both  parties,  however.  In 
the  trial,  seem  to  have  assumed  that  Inade- 
quacy of  consideration  was  a  defense  alleg- 
ed  In  the  case  and  to  have  Introduced  evi- 
dence on  that  assumption,  without  objection, 
on  the  ground  that  such  was  not  the  cas& 
That  objection  cannot  be  made  here  for  the 
first  time,  and  we  must  treat  the  question 
of  Inadequacy  of  consideration  as  being  be- 
fore this  court  for  review  on  the  findings  and 
evidence. 

Taking  up  now  the  main  issue  In  the  case, 
that  of  the  fraud  which  the  appdiants  al- 
lege was  practiced  upon  them,  we  have  first 
to  consider  what  force  shall  he  given  to  the 
finding  of  the  trial  court  on  that  point  While 
It  Is  true,  as  counsel  for  the  appellants  sug- 
gest that  the  court  did  not  hear  the  witness- 
es, bat  based  its  conclusion  on  the  evidence 
as  reported  to  it  by  the  referee.  It  is  also  true 
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that  fliis  court  does  not  wdiiiarUy  ait  to  ixj 
questions  of  fact,  and  will  not,  even  In  sucli 
a  caae  aa  the  one  at  bar,  dlstarb  the  findings 
of  the  trial  court  on  qnestlona  of  fact,  unless 
It  la  very  clear  that  wzong  has  been  commit- 
ted. Ooimsel  for  the  appellants  ask  us  to 
examine  the  case  In  accordance  with  the  pro- 
visions of  diaitter  B7,  |  88,  Sees.  Lavs  1907, 
and  ttiat,  of  course,  it  Is  our  duty  to  do.  Bnt, 
while  it  Is  tliere  provided  that  this  court 
shall  base'  its  Judgment  In  a  case  coming  to 
It  by  appeal  or  writ  of  error  '^>n  the  facts 
contained  In  the  record  alone,"  it  is  also  pro- 
Tided  that  "it  shall  review  said  cause,"  name- 
ly, one  tried  by  the  court  without  a  Jury,  'in 
the  same  manner  and  to  the  same  extent  aa 
If  It  had  been  tried  by  a  Jury."  And  in  Lynch 
T.  Grayson,  7  N.  M.  26,  32  Pac  1^  this  court 
said:  "It  was  not  the  Intention  of  the  ter- 
ritorial Legislature  by  the  act  of  January 
6,  1888  (section  4  [Laws  1889,  c.  ID.  provid- 
ing that  In  cases  where  a  Jury  has  been  waiv- 
ed, and  the  cause  tried  by  the  court,  'the  Su- 
preme Court  •  •  •  shall  review  said 
caone  in  the  same  manner,  and  to  tbe  same 
extent,  as  If  it  had  been  tried  by  a  Jury/  that 
the  Supreme  Court  should  pass  up<ni  the 
weight  of  the  evidoice  introduced  in  the 
court  btiow,  hut  upon  the  sufficiency  of  the 
fiicts  as  found  to  support  the  conclusions  of 
law."  The  language  there  coneldered  Is  Iden- 
tical with  that  of  the  statute  called  to  our 
attention  bearii^  upon  the  question  to  be  de. 
termlned.  The  findings  of  the  trial  court  In 
thla  cause  therefore  rest  on  the  same  le^l 
tads  as  would  the  verdict  of  a  Jury,  and  that 
this  court  will  not  disturb  the  verdict  of  a 
Jury  which  rests  on  evidence  legally  sufficient 
to  sustain  It  la  too  w6U  settled  to  be  open 
for  discussion. 

From  the  examination  we  have  given  the 
evidence  in  thla  case,  however,  we  are  con- 
vinced that,  even  If  the  law  were  much  more 
favorable  to  the  appellants  than  It  la  in  that 
particular,  th^r  erldmce  would  not  measure 
up  to  Its  requirements.  As  the  authorities 
dted  for  the  appellee  abundantly  show,  the 
evidmce  of  fraud  "upon  which  to  found  a 
verdict  or  decree  most  be  clear  and  satisfac- 
tory." Lalone  v.  United  States,  164  U.  S. 
2S7.  17  Sup.  Ct  7S,  41  L  Ed.  425.  See,  also, 
Farrar  v.  Churchill,  135  U.  S.  615,  10  Sup. 
Ct  771,  34  L  Ed.  246;  Moore  v.  Crawford, 
180  U.  S.  184,  8  Sup.  Ct  447,  S3L.  Ed.  878. 
It  ftillB  &r  diort  of  the  standard  thus  es- 
tablished. In  the  case  at  bar,  alike  on  the 
Qneatlon  of  deceit  and  that  of  Inadequacy  of 
consideration,  assuming  the  latter  to  be  be* 
fore  this  court  The  value  of  the  toBtlmony 
of  B.  J.  Pring  as  an  accurate  and  reliable 
account  of  the  events  with  which  it  deals  Is 
much  Impaired  through  oOier  evidence  In  the 
case  whose  vera<dty  there  Is  no  apparent  rea- 
son to  doubt,  and  even  by  comsmrison  of  some 
of  Its  parts  with  each  other.  Thus  he  tes- 
tified that  Mr.  Hoore  offered  him  $100  per 
acre  for  land,  but  on  croaa-examinatlon  he 
■aid:  *^e  other  day  I  said  to  Uoore^  'WIU 
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yon  give  me  flOO  per  acre  for  my  landf  H« 
aaid  he  wanted  soma  That  is  the  ofter  he 
made."  He  also  testified  that  Dr.  Nichols 
offered  him  flOO  per  acr^  and  that  he  had 
esqtected  to  have  him  as  a  witness,  but  he 
was  away.  Afterwarda,  a^ipst  his  objection, 
the  esse  was  reopened  before  the  referee  for 
the  introducticm  of  the  testimony  of  Dr.  Nlch- 
<ds  who  had  been  away,  but  had  returned. 
He  testified -that  he  had  made  iw  offer  wha^ 
ever  for  the  land.  Tito  evidence  of  Mrs. 
Pring  Is  somewhat  discredited  by  the  fact 
that  she  obtained  the  written  agreement  on 
which  the  suit  Is  founded  from  the  plaintiff 
for  the  purpose  of  examining  it,  and  then 
atten^ted  to  destroy  it  Even  if  she  bedlev- 
ed  that  It  was  procured  by  fraud,  she  should 
have  been  willing.  In  fairness,  to  have  it  used 
as  evldoice  for  what  It  was  worth.  If  she 
thought  It  proper  to  destroy  that  most  im- 
portant piece  of  evidence,  it  Is  only  a  fair 
Infereiuw  that  she  waa  ready,  perhaps  under 
a  feeling  that  she  and  her  husband  had  been 
wronged,  otherwise  to  take  from  or  add  to 
the  evidence  In  the  case  without  strict  regard 
to  facts.  16  eye  1058,  1068.  There  is  a 
great  dlscn^ancy  between  the  sworn  state- 
mmts  of  the  Prlngs  In  th^r  answer  and  their 
testlnumy  on  material  points.  They  alleged 
that  the  original  misrepresentation  was  nude 
to  them  1^  Floersbelm  to  the  effect  that  31. 
B.  OoldenbUTg  wished  to  buy  their  land  for 
use  by  the  Chicago,  Bock  laAand  ft  El  Paso 
BaUroad  Onnpai^,  wh^i  they  three  were  by 
thonselves  at  the  reaidoice  <tf  the  Prlngs; 
that  they  aaid  they  would  sell  to  Ooldenburg 
for  that  purpose;  Uiat  Floersbelm  then  tel- 
ephoned Goldenbnrg,  who  came  to  the  houses 
drew  up  the  agreement  said  he  was  repre- 
senting the  railroad  company,  and  read  the 
agreement  to  them  as  one  between  them  and 
himself  aa  the  agent  ot  the  railroad  compa- 
ny. The  agreement  was  la  evidence,  and  was 
between  them  and  the  Goldenbnrs  Company, 
without  any  mention  of  any  railroad  compo< 
ny.  Floersbelm  and  Goldenbnrg  both  testi- 
fied that  while  they  and  the  appellants  were 
together  about  the  matter,  there  was  nothing 
said  about  any  railroad  company;  that  the 
agreement  was  correctly  read  by  Goldenburg, 
and  that  Mrs.  Pring  then  read  it,  her  hus- 
band being  unable  from  blindness  to  read. 
The  sibilants  testified  later,  but  neither 
ever  testified  that  on  the  occasion  last  refer- 
red to  there  was  anything  said  about  any 
railroad  company,  or  that  Goldenbnrg  did  n^t 
read  the  agreement  to  than  as  it  was  writ- 
ten, or  that  Mrs.  Pring  did  not  herself  read 
it  This  failure  to  substantiate  the  sworn 
statements  in  their  pleadings  as  to  matters 
peculiarly  within  their  knowledge  by  testi- 
mony as  witnesses  must  wel^  somewhat 
a^lnst  them.  Moore  v.  Crawford,  supra. 
Besides,  it  seems  almost  or  quite  incredible. 
If  Floersbelm  had.  as  they  say,  made  to  them 
the  misrepresentation  on  the  strength  of 
which  they  agreed  to  sell  their  land,  namely, 
that  Goldenburg  wanted  U  for  a  railroad* 
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which  woold  nee  It  and  enhance  the  value 
of  their  remaining  land,  that  they  should  Im- 
mediately thereeftw  sign  an  agreement  writ- 
ten by  GoldmbunE  In  their  presence,  In  which 
not  a  word  was  said  about  a  railroad,  and 
should  even  allow  him  to  go  away  with  the 
agreement,  without  so  much  as  speaking  of 
a  railroad.  The  conclusion  of  the  district 
court  that  the  plaintiff  was  entitled  to  spe- 
cific performance  by  the  defendants  of  tbdr 
agreement  to  convey  the  land  in  questlim  to 
It  Is  fully  sustained  by  the  erldence  In  the 
caee. 

As  to  the  award  of  damages  to  the  amount 
of  $000  against  the  defendants,  we  find  no 
OTldence  to  warrant  a  finding  of  so  much  as 
that  sum.  There  la  evidence  that  the  plain- 
tiff had  paid  |600  as  coansel  fees  In  the 
cause,  and  It  seems  probable  that  the  judg- 
ment of  the  court  was  based  on  that,  as  there 
was  no  other  evidence  of  damage  to  that 
amount;  bat  that  cannot  be  said  with  cer^ 
talnty,  as  no  Bndings  of  fact  were  made  or 
requested.  .The  attorneys  for  the  appellee 
admits,  however,  ^at  attorney's  fees  are  not 
recoverable  In  this  case.  There  Is,  however, 
evidence  of  the  value  of  the  use  of  the  land 
for  the  time  It  had  been  detained  from  the 
plaintiff,  although  not  of  a  very  clear  and 
definite  natur&  As  we  understand  the  evi- 
dence for  the  plaintiff  on  that  point,  It  is 
that  the  rental  value  of  the  land,  when  bro- 
ken, was  $5  per  acre  for  the  season,  and  that 
It  cost  $2.50  per  acre  to  break  It.  It  did  not 
clearly  appear  that  any  of  the  land  had  been 
broken  prior  to  the  agreement  In  question. 

We  think,  therefore,  that,  while  there  la 
evidence  to  sustain  a  Judgment  of  $200  dam- 
ages—that Is,  of  $2.60  per  acre  for  80  acres 
—one  for  a  larger  amount  Is  not  warrant- 
ed. If  the  appellee  shall,  within  30  days, 
here  remit  $400  of  the  amount  found  as  dam- 
ages by  the  district  court,  the  judgment  will 
thereupon  be  affirmed,  otherwise  It  will  be 
reversed,  and  the  cause  remanded. 

MILLS,  C.  X,  and  PARKER,  POPE, 
GOOLET,  and  McFIB,  JJ.,  concur.  MEOH- 
EM,  J.,  did  not  participate. 


BETHANY  HOSPITAL  CO.  T.  PHILIPPI. 
(Supreme  CouK  of  Kansas.    March  12,  1910.) 

(SylkAuM  fitf  the  Court,) 

1.  JUBT  (1 13*)— RiOHT  TO  Jury  Tbiai— Eqtti- 
TABLE  Action— Action  to  Set  Abide  Deed. 
An  action  by  a  devisee  uad^  a  will,  con- 
ceded to  be  valid,  to  cancel  and  set  aside  a  deed 
which  the  maker  of  tlie  wUI  was  fraudulently 
procured  to  execute  when  he  was  of  nnsouitd 
miod,  is  equitable  in  character,  and  therefore 
neither  party  is  entitled  to  a  Jury  trial  of  the 
same  as  a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SI  35-83 ;  Dec.  Dig.  %  13.*] 


2.  Trial  (S  374*)  —  Subhission  to  JtJBX  — 
Force  of  juby  Findings. 

The  trial  court,  having  called  a  jury  to  an- 
swer special  questions  -of  fact,  was  at  liberty 
either  to  adopt  the  answers  returned  by  the 
jury,  or  to  ignore  them  and  make  findings  of 
Its  own,  based  upon  an  Independent  considera* 
tion  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  884 ;  Dec,  Dig.  |  374  ;<»  Equity,  Cent. 
Di^  11  813^17.] 

3.  AoTioM  (J  62*)  —  Preuatuke  Commerce- 

UENT. 

Where  the  devisee  of  the  will  brought  an 
action  before  the  will  was  probated,  and  later 
when  it  was  proofed  filed  an  amended  and  sup- 
plemental petition  on  which  the  cause  of  action 
was  tried,  the  objection  that  the  action  was 
prematurely  brought  became  immaterial. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  SS  718-723;  Dec.  Dig.  1  62.*] 

4.  Wiixs  (8  194*)— Cancellation  of  Instbu- 

IfENTS    ({  27*)— PaOFEB  PaBTIBB— DEEDS— 

Validitt. 

A  deed,  executed  by  one  insane  to  another, 
who  has  knowledge  of  the  mental  incapacity  of 
the  grantor,  and  who  gives  no  substaotial  con- 
sideration for  the  property,  is  an  absolute  nul- 
lity, which  does  not  operate  to  revoke  a  valid 
will  previously  made  by  the  grantor,  and  a 
devisee  under  the  will  has  sufficient  interest  to 
justify  him  in  maintaining  an  action  against  the 
grantee  to  declare  the  deed  to  be  void,  although 
there  lias  been  no  prior  disaffirmance  of  toe 
deed,  or  a  tender  Imck  of  the  nominal  considera- 
tion paid  by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  1  488:  Dee.  Dig.  I  194  Cancellation  of 
Instruments,  Cent  Dig.  ||  89-42;  Dec  Dig.  i 
27.»] 

5.  AoTiON  (S  88*)— Causes  of  Acnow. 

A  pAition,  alleging  that  the  deed  was  void 
because  of  the  mental  weakness  of  the  grantor 
and  the  undue  influence  exerdsed  upon  him 
while  In  that  condition,  and  asking  to  have  the 
deed  adjudged  to  be  void,  states  only  a  single 
cause  of  action. 

[Ed.  Note.~For  other  cases,  see  Action,  Cent. 
Dig.  %  549;   Dec  Dig.  S  38.*] 

6.  VAuniTT  OF  Deed— CAPAcrrr  of  Grantob. 

^e  testimony  examined,  and  Acid  to  be 
snfficient  to  uphold  the  finding  of  the  trial  eonrt 
that  the  grantor  was  without  mental  capacity 
to  execute  the  deed  In  question. 

Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  the  Bethany  Hospital  Company 
against  Melle  K.  Hubbard  Phillppl.  Judg- 
ment for  plalntiir,  and  defendant  appeals. 
Affirmed. 

W.  Llttlefield,  Campbell  ft  Gosbom,  Wm.  H. 
Clark,  W.  J.  Costlgan,  and  F.  M.  Harris,  for 
appellant.  W.  S.  Jenlcs,  Nelson  Case,  and  L. 
W.  Keplinger  (Ewing,  Gard  ft  Oard,  of  coun- 
sel), for  appellee. 

JOHNSTON,  a  J.  This  action  was  brought 
by  the  Bethany  Hospital  Company,  to  which 
certain  property  was  devised  by  the  will  of 
Samuel  B.  Rohrbaugh,  to  declare  a  deed  to 
be  void  and  to  enjoin  the  conv^ance  or  In- 
cumbrance of  the  property  by  the  defendant, 
Nelle  E.  Hubbard  Phllippt,.  who  dalmed  the 
property  under  a  deed,  all^^  to  be  absolute- 
ly void  and  to  have  been  ^udulmtly  oh- 
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talned.  It  appears  that  In  March,  1903, 
Samuel  B.  Rohrbaugh  executed  a  will  which, 
among  other  devises,  gave  the  bo^ita!  com- 
paoy  property  in  the  city  of  Ottawa  known 
as  the  Boston  Store  Building,  worth  about 
¥25,000,  and  it  is  conceded  that  the  t^lator 
was  of  sound  and  disposing  mind  when  the 
win  was  madfe  On  February  22,  1907,  about 
two  months  before  Rohrbaugh  died,  he  sign- 
ed a  deed  which  purported  to  convey  the 
property  in  question  to  Nelle  K.  Hubbard 
Phllippi.  This  conveyance  Is  attacked  by 
the  hospital  company  on  the  ground  that 
Rohrbaugh  was  of  uiuouud  mind  at  the  time 
it  was  made,  and  further  that  defendant  and 
others  Interested  took  advantage  of  bis  en- 
feebled mental  condition  and  by  undue  Influ- 
ence obtained  the  execution  of  the  deed.  It 
api>ears  that  Rohrbaugh  had  been  success- 
fully engaged  in  the  lumber  business  In  Ot- 
tawa for  about  40  yean,  and  until  his  death 
In  1907.  During  that  time  he  had  acquired 
property  worth  about  $150,000.  In  the  last 
years  of  his  life  the  active  cbai^  and  de- 
tailed work  of  the  business,  including  the 
payment  of  bills,  the  collection  of  accounts, 
and  the  signing  of  checks  and  coi^tracts,  was 
attended  to  by  Charles  H.  Constant,  who  had 
a  partnership  interest  In  the  lumber  business. 
Since  1905,  however,  Samuel  R.  Hubbard,  a 
nephew  of  Rohrbaugh  and  a  brother  of  de- 
fendant, who  also  had  an  interest,  assisted 
to  some  extent  In  the  management  of  the 
business.  In  18S2  Rohrbaugh's  wife  died 
when  their  son  was  4  years  old,  and  the  boy 
made  bis  home  with  Mrs.  Hubbard,  a  sister  of 
Mrs.  Rohrbaugh,  until  his  death  about  16 
years  later.  Rohrbaugh  boarded  with  the 
Hubbard  family  most  of  the  time  after  the 
death  of  his  wife,  and  It  appears  that  he  was 
greatly  attached  to  Nelle  E.  Hubbard,  gen- 
erously contributing  towards  her  education, 
and  was  greatly  pleased  with  her  progress. 
In  the  will  mentioned  Rohrbaugh  gave  de- 
fendant and  the  several  members  of  the  Hub- 
bard family  a  number  of  pieces  of  real  prop- 
erty which  together  were  worth  approximate- 
ly $55,000  and  also  considerable  personal 
property.  It  appeared,  too,  that  he  was  a 
member  of  the  Methodist  church  to  which  he 
bad  given  liberally  of  his  means,  and  had 
made  provisions  for  It  and  other  Methodist 
institutions  In  his  wlU.  There  la  evidence 
tending  to  show  that  early  in  1906  Rohr- 
baogh  then  being  about  76  years  of  age  and 
affected  with  rheumatism  and  other  ailments,, 
became  weak  of  body  and  feeble  of  mind,  and 
that  bis  mental  degeneration  gradually  In- 
creased until  his  death.  On  February  20, 
1907,  a  proceeding  to  Inquire  Into  his  mental 
condition  and  for  the  appointment  of  a  guard- 
ian to  take  care  of  him  and  bis  estate  was 
b^m  on  the  application  of  some  of  his 
neighbors,  who  were  members  of  his  church. 
According  to  much  of  the  testimony  he  did 
not  comprehend  the  nature  of  the  proceeding, 
and  seemed  to  understand  that  he  was  under 
anrec^  aod  was  tberefore  very  mucli  angered 


at  those  who  instituted  It  and  greatly  agi- 
tated  because  of  It.  A  hearing  of  the  applica- 
tion was  had  on  February  26.  1907.  but  the 
Jury  failed  to  agree.  While  the  proceeding 
was  pending,  and  while  Rohrbaugh  was  sur- 
rounded by  the  Hubbards  and  witnesses  dio- 
sen  by  them  and  their  attorney,  be  signed 
deeds  pr^ared  for  him  which  on  their  faces 
conveyed  to  defendant  and  other  members  of 
the  Hubbard  family  nearly  his  entire  estate 
for  a  nominal  consideration  and  his  love  and 
affection  for  the  grantees.  Shortly  after  the 
execution  of  the  deeds  and  the  hearing  men- 
tioned Mrs.  Hubbard  took  him  to  Elxeelslor 
Springs,  and  there  he  rapidly  grew  weaker, 
and  died  on  April  16,  1907.  Before  the  will 
had  been  offered  for  probate,  and  on  April 
24, 1007,  this  action  was  begun.  The  will  was 
probated  on  April  29,  1907,  and  on  May  3, 
1907,  an  amended  and  supplemental  petition 
was  filed,  setting  forth  a  copy  of  the  will  and 
the  probate  of  the  same,  and  under  it  the 
case  was  tried.  The  defendant  answered, 
setting  ap  her  deed  from  Rohrbaugh,  and  ask- 
ing that  her  title  be  quieted  as  against  the 
plaintiff,  and  that  it  be  barred  from  claiming 
any  interest  or  estate  in  the  property.  The 
defendant  demanded  a  Jury  trial  as  a  mat- 
ter of  right,  which  was  denied.  Some  special 
questions,  however,  were  submitted  to  a  Jury 
to  aid  the  court,  but  that  Jury  failed  to 
agree,  and  another  was  called,  to  which  issues 
of  fact  were  referred,  but  the  answers  re- 
turned, which  in  the  main  were  favorable 
to  defendant,  were  not  adopted  by  the  conrt. 
Upon  Independent  consideration  of  the  evi- 
dence the  court  made  findings  of  Its  own. 

Although  demanded  by  the  appellant,  she 
was  not  ^titled  to  a  Jury  trial.  The  action 
was  equitable  in  its  nature,  brought  to  de- 
clare a  deed  void,  and  to  remove  a  cloud  up- 
on the  title  which  It  Is  claimed  passed  to  ap- 
pellee under  the  provisions  of  the  will.  In 
connection  with  this  relief  an  Injunction 
against  transferring  or  Incumbering  the  proi)- 
erty  by  the  grantee  in  the  deed  was  asked. 
The  appellant  in  her  answer  recognized  the 
equitable  character  of  the  proceeding,  and 
asked  to  have  her  title  quieted  as  against  the 
claim  of  appellee.  In  such  a  ease  a  Jury  may 
be  called  to  answer  special  questions  subr 
raltted  to  It,  but  the  answers  of  the  Jury  are 
not  binding  on  the  court.  It  may  Ignore 
them,  and  upon  independent  considerations 
make  findings  of  its  own,  as  the  trial  court 
did  In  this  Instance.  Medlll  T.  Snyder,  61 
Kan.  15,  58  Fac.  962,  76  Am.  St.  Rep.  307. 
There  Is  a  contention,  however,  that  appellee 
did  not  have  such  an  lnter«it  in  the  proper- 
ty as  warranted  It  In  maintaining  an  action 
against  appellant.  It  is  first  argued  that  the 
will  was  not  probated  when  the  original  pe- 
tition was  filed,  but  this  Is  accounted  for  in 
the  averments  of  the  pleading.  The  question 
Is  not  a  practical  one,  as  the  amended  and 
supplemental  petition  was  filed  after  the  will 
had  been  probated,  and  besides  the  due  execu- 
tim  of  the  wiU  was  not  In  controversy.  The 


Digitized  by 


Google 


532 


107  PAGinC 


BEPORTBB. 


(Kan. 


probattDg  of  the  will  furnlsbes  evidence  of 
an  effective  gift,  and  the  transfer  of  title 
and  the  will  when  probated  takes  effect  by 
relation  from  the  time  of  the  testator's  death. 
It  is  earnestly  argued  that  the  deed  being 
valid  on  Its  face,  and  at  most  only  voidable, 
operated  to  revoke  the  will,  that  If  a  fraad 
was  committed  on  Rohrbaogh,  he  was  the  on- 
ly party  who  could  complain,  and  that  one 
Bubsequently  acquiring  an  Interest  in  the 
property  cannot  set  up  the  fraud  of  appel- 
lant In  obtaining  the  conveyance.  Robr- 
bau£^,  It  1b  said,  was  at  liberty  to  forgive  the 
wrong,  and  In  any  event  hla  right  to  contest 
the  validity  of  the  deed  was  Incapable  of 
transfer  to  any  one.  It  Is  further  contended 
that  there  was  no  dlaafOrmance  by  Robr- 
baugh,  or  any  one  In  his  behalf,  although 
there  was  ample  time  for  such  action  between 
the  execution  of  the  deed  and  his  death,  and 
that  disaffirmance  must  precede  the  bringing 
of  an  action. 

It  Is  true  that  while  the  testator  lives,  a 
gift  or  devise  Is  only  a  [>oB8lbllity,  and,  fur- 
ther, that  a  will  only  speaks  from  the  time 
of  the  testator's  death.  It  la  also  true  that 
one  who  attacks  a  deed  or  other  Instmment 
of  revocation  must  have  a  vested  Interest  In 
the  property.  On  the  theory  of  appellee  It 
had  an  interest  when  the  action  was  brought 
It  contended,  and  the  trial  court  found, 
that  the  deed  was  an  absolute  nullity.  If 
Rohrbaugh  had  no  capacity  to  execute  a  deed, 
no  property  was  conveyed.  If  the  Instru- 
ment signed  was  an  utter  nullity,  Rohrbaugh 
was  the  own«r  of  the  property  at  the  time 
of  his  death.  If  the  title  of  the  property  was 
in  Rohrbaugh  when  he  died,  it  became  sub- 
ject to  the  provisions  of  the  will  and  passed 
to  the  appellee.  The  theory  of  the  appellee 
was,  not  that  the  deed  was  merely  voidable, 
but  that  it  was  utterly  void,  and  hence  the 
rules  suggested  by  appellant  are  not  applica- 
ble. If  the  deed  did  not  transfer  the  title 
from  Robrbai^h,  then  appellee  acquired  the 
complete  title  to  the  property  upon  the  death 
of  Rohrbaugh,  and  also  the  right  to  bring  an 
action  to  have  the  deed  declared  void.  This 
question  was  raised  and  directly  decided  in 
Waller  v.  Jalius,  6S  Kan.  314,  74  Pac.  157. 
That  was  an  action  to  cancel  a  deed  made 
without  consideration  by  one  of  unsound 
mind.  Waller  claimed  title  under  an  agree- 
ment with  the  grantor  and  her  husband,  to 
the  effect  that  if  she  cared  for  them  during 
their  lives,  the  property  would  become  hers. 
After  the  death  of  her  husband  the  grantor 
conveyed  the  property  to  Julius.  Waller 
brought  the  action,  and  It  was  argued  that 
she  had  no  Interest  and  no  standing  to  chal- 
lenge the  deed  for  fraud  or  want  of  consid- 
eration. The  court  met  this  claim  by  saying: 
"The  action  Is  not  an  attack  upon  a  deed' 
voidable  for  fraud  and  want  of  consideration, 
but  an  effort  to  clear  the  record  of  an  ap- 
parent deed  that  Is  In  fact  no  deed  at  all,  be- 
en upe  made  by  an  Insane  grantor  to  a  grantee 
who  knew  of  li«r  Incapacity,  and  who  gar* 


nothing  for  It.  True,  It  is  said  that  as  a  gen- 
eral rule  a  deed  made  by  a  person  of  nn- 
Bonnd  mind,  who  baa  not  been  Judicially  de- 
clared Insane,  Is  not  wholly  void.  Bnt  this 
rule  grows  out  of  practical  considerations  and 
Is  for  the  benefit  of  Innocent  grantees  for 
valoa  One  who  takes  a  deed,  paying  noth- 
ing for  It,  and  knowing  the  grantor  to  be  In- 
sane, is  not  within  Its  reason,  and  Is  not  pro- 
tected by  It  The  caution  with  which  this 
court  has  held  that  the  deed  of  an  insane 
person  can  ever  be  treated  otherwise  than  as 
absolutely  void  confirms  tuis."  Grlbben, 
Guardian,  v.  Maxwell,  34  Ean.  8,  7  Pac.  584, 
55  Am.  Rep.  233,  cited  by  appellant  belongs 
In  an  exceptional  class  of  cases,  and  lays 
down  the  rule  that  one  who  In  good  faith 
purchases  property  from  an  Insane  person 
before  there  Is  an  Inquisition,  without  knowl- 
edge of  the  insanity,  for  a  fair  and  reasonable 
consideration,  and  no  advantage  is  taken  by 
the  purchaser,  does  not  lose  everything,  and 
the  guardian  of  the  insane  person  Is  not  per- 
mitted to  recover  the  land  without  returning 
the  consideration.  This  rule  is  applied  for 
the  protection  of  an  innocent  party,  and  to 
prevent  a  representative  of  the  Insane  person 
from  obtaining  and  keying  the  property,  as 
well  as  the  consideration  honestly  paid.  Even 
In  that  case  the  court  took  pains  to  state  the 
general  rule  to  be  that:  "The  contract  of  a 
lunatic  Is  void  per  se.  The  concurring  assmt 
of  two  minds  Is  wanting.  'They  who  have 
no  mind  cannot  concur  in  mind  with  one  an- 
other, and,  as  this  Is  the  essential  of  a  con- 
tract they  cannot  enter  Into  contract* " — cit- 
ing Powell  V.  Powell,  18  Kan.  371,  26  Am. 
Rep.  774.  Leavltt  Uuardlan,  v.  Files,  38 
Kan.  20,  15  Pac.  891.  belongs  In  the  same 
class  of  cases,  and  applies  the  rule  that  if  a 
contract  Is  entered  into  In  good  faith,  and  no 
advantage  Is  taken  of  the  person  of  unsound 
mind,  It  would  be  Inequitable  to  allow  him 
to  recover  the  property  and  retain  the  price 
paid  by  the  purchaser.  Strictly  speaking,  a 
party  dealing  with  a  person  non  compos  men- 
tis does  not  recovei;  on  the  contract  Itself, 
but,  baring  dealt  fairly  with  the  person  of 
unsound  mind,  and  In  Ignorance  of  his  In- 
capacity, he  Is  deemed  to  be  entitled  to  that 
with  which  he  has  honestly  parted,  and  Is 
not  required  to  surrender  both  the  property 
and  Its  price.  The  present  case,  however, 
does  not  come  within  any  of  these  exceptions 
to  the  general  rule.  According  to  the  aver- 
m.entB  and  much  of  the  evidence  no  substan- 
tial consideration  was  paid.  The  convey- 
ance was  not  obtained  In  good  faith  by  gran- 
tee. She  Iiad  Icnowledge  of  the  Incapacity 
of  the  grantor.  She  did  take  advantage  of 
his  mental  weakness,  and  by  undue  Influ- 
ence procured  the  execution  of  the  deed.  If 
these  facts  are  established,  the  deed  w&b  ab- 
solutely void.  Even  If  there  had  t>een  good 
faith,  there  was  no  consldwation  to  return, 
because,  as  we  have  seen,  only  a  nominal 
consideration  was  paid.  If  the  deed  had  no 
exlstance  or  forces  It  had  no  effect  on  the  wUl 
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wblch  Is  admitted  to  be  valid,  and  so  it  bas 
been  said:  "If  the  deed  1b  rold  or  InoperatlTe 
as  a  deed.  It  should  not  be  allowed  an  inci- 
dental operation  by  way  of  revocation." 
Graham  v.  Burch,  47  Minn.  171,  49  N.  W.  697, 
28  Am.  St.  Rep.  S39. 

A  formal  disaffirmance  was  not  a  pre- 
requisite step  to  the  bringing  of  the  action  to 
get  rid  of  the  void  conveyance.  IMsafflrm- 
ance  by  one  without  mental  capacity  would 
have  been  mukTaiUng,  and  so  far  as  appellee 
is  concerned,  It  appears  to  have  taken  prompt 
action  after  the  death  of  the  testator  and 
the  passing  of  the  property  to  It 

Error  1b  assigned  on  the  r^sal  of  the 
court  to  require  appellee  to  elect  upon  which 
cause  of  action  it  would  rely.  Appellant's 
theory  appeara  to  be  that  the  petition  sets 
out  two  causes  of  action;  the  first  that  the 
grantor  of  the  deed  was  without  mental  ca- 
pacity, and  the  second  that  the  execution  of 
the  deed  was  procured  by  undue  influence, 
and,  further,  that  these  are  inconsistent 
claims.  There  was  In  fact  but  one  cause  of 
action,  one  main  object  sought,  and  that  was 
the  getting  rid  of  the  void  deed.  Only  one 
deed  was  Involved,  and  it  was  alleged  to  be 
void  because  of  the  mental  weakness  of  the 
grantor  and  the  undue  Influence  exercised  up- 
on him  in  his  weak  condition.  These  grounds 
may  coexist,  and  are  not  Inconsistent  In  the 
sense  that  will  prevent  proof  showing  both. 
Each  is  a  reason  for  adjudging  the  deed  to  be 
a  nullity,  and  together  they  give  t>ut  one 
right  of  relief  and  constitute  but  one  cause  of 
action.  Bank  v.  Woodmm,  60  Kan.  34,  &S 
Pac.  330;  Howard  v.  Garter,  71  Kan.  80,  80 
Pac.  61;  LatUn  v.  McCarty,  41  N.  Y.  107; 
Maxwell  on  Code  Pleading,  96. 

Two  objections  to  rulings  on  testimony  are 
briefly  presented,  but  neither  of  them  are 
deemed  to  be  material.  It  is  said  that  Judge 
Smart,  the  executor  of  the  will,  was  permit- 
ted to  relate  couversatloDS  with  Rohrbaugb 
which  occurred  when  the  relation  of  attorney 
and  client  existed  between  tbem.  We  And 
no  basis  In  the  evidence  for  holding  that 
such  relation  then  existed.  The  other  objec- 
tion is  the  exclusion  of  the  testimony  of  a 
physician  called  to  treat  Rohrbaugb  at  Ex- 
celsior Springs  relating  to  bis  condition  at 
that  time.  The  doctor  was  asked,  and  not 
allowed  to  give  his  opinion,  as  to  Rohrbaugh's 
sanity  based  on  Information  outside  of  what 
be  had  obtained  in  a  professional  way.  It 
would  have  been  very  difficult  to  have  found 
a  line  between  the  professional  and  nonpro- 
fessional information  of  this  witness,  and  It 
Is  very  doubtful  If  any  of  the  proposed  testi- 
mony would  have  been  competent  Each 
party  produced  a  great  volume  of  testimony 
relating  to  the  mental  condition  of  Rohr- 
baugb ;  and,  even  If  any  of  the  testimony  of 
the  doctor  was  other  than  confidential,  or 
could  have  been  brought  within  the  region 
of  competency,  its  exclusion  can  hardly  be 
regarded  as  material  error. 

^me  remalnlns  qnestton  as  to  the  moital 


condition  of  Bohrbangh  when  the  deed  was 
executed  has  been  determined  upon  the  tes- 
timony of  those  who  were  near  to  and  asso- 
ciated with  him  in  the  last  year  of  his  life, 
as  well  as  upon  the  evidence  given  by  ex- 
perts, who  testified  as  to  the  mental  disease 
with  which  he  was  afflicted.  While  there 
was  a  sharp  conflict  in  the  testimony  on  this 
question,  there  was  a  great  deal  of  evidence 
of  a  convincing  character  tending  to  show  in- 
capacity. The  findings  of  the  trial  court  in- 
dicate the  nature  of  his  malady,  and  the 
stage  to  which  It  had  progressed  when  the 
deed  was  signed.  Among  other  things  the 
court  found : 

"(11)  That  the  mental  malady  with  which 
said  Samnel  B.  Rohrbaugb  was  a-ffllcted 
seemed  progressive  In  character,  and  grew 
worse,  showing  a  gradual  but  sure  Impair- 
ment of  the  mental  faculties,  more  especial- 
ly those  of  memory,  will  power,  concentra- 
tion of  thou^t  and  Judgment ;  such  features 
and  symptoms  being  manifested  as  early  as 
February,  1906,  and  gradually  growing  worse 
until  the  same  culminated  in  his  death.  He 
spent  much  of  his  time  during  the  last 
months  of  his  life  sitting  in  his  lumber  yard 
office ;  he  would  sit  In  a  posture  Inclined  for- 
ward, have  a  vacant  expression  on  his  face, 
and  seemingly  totally  oblivious  to  surround- 
ings ;  he  would  awake  from  such  stnpors,  and 
would  make  attempts  to  transact  business, 
but  would  immediately  forget  prices  and 
quantities  and  qualities;  this  condition  of 
mind,  by  September,  1906,  manifested  itself 
In  his  becoming  unable  to  dress  himself  un- 
aided; he  became  subject  to  delusions,  at 
times  Imagining  that  burglars  had  been  in 
bis  room  at  nights,  and  having  conflicts  with 
them;  at  times  Imagining  seeing  men  and 
teams  and  other  objects  where  none  existed ; 
on  different  occasions  he  became  lost,  and 
had  to  he  assisted  and  guarded  In  going  to 
and  from  his  meals  only  a  short  distance, 
and  along  a  route  long  and  familiarly  known 
to  him  for  years  before;  on  different  occa- 
sions he  wandered  Into  the  house  or  onto  the 
premises  of  neighbors  adjoining  his  boarding 
place;  on  one  occasion  during  the  month  of 
Novemtwr,  1906,  he  imagined  be  had  been 
robbed,  or  there  were  burglars  In  his  room, 
and  opened  his  windows  at  night  making  an 
outcry ;  soon  after  these  demonstrations  on 
the  part  of  Samuel  B.  Rohrbaugb,  Mrs.  Ida 
Hubbard  and  her  family  took  him,  the  said 
Samuel  B.  Rohrbaugb,  to  their  bome,  where 
be  continued  to  room  until  about  February 
],  1907,  when  Mrs.  Hubbard  and  her  daugh- 
ter, Nelle  K.  Hubbard,  defendant,  with  Sam- 
uel B.  Rohrbaugb,  moved  Into  the  new  resi- 
dence above  mentioned.  So  far  as  the  evi- 
dence discloses,  the  husband  of  Mrs.  Hub- 
bard was  home  very  little  during  the  last 
year  of  Mr.  Rohrbaugh's  life.  During  the 
mouth  of  December,  1900,  the  acta  and  con- 
duct as  before  mentioned,  of  the  said  Sam- 
uel B.  Rohrbaugb  became  so  pronounced  that 
the  Hubbard  family  procored  a  man  to  come 
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to  their  home  at  nlgbt  to  guard*  Samuel  B. 
Bohrbaugfa  and  care  for  blm  at  night,  and 
thla  person  remained  to  wait  upon  the  said 
Samuel  B.  Bohrfoangb  by  night  for  ahout 
two  months,  or  until  about  the  20th  of  Feb- 
maE7,  1907;  and  during  said  period,  to  wit, 
during  the  two  months  preceding  the  20th 
of  February,  1907,  said  Samu«l  B.  Bohr^ 
ban^  In  his  enfeebled  and  diseased  condi- 
tion of  mind  imagined  he  saw  imps  and 
derllB  In  bis  room.  He  became  cardeas  in 
the  use  of  his  tobacco,  althoui^  formerly  he 
had  been  clean,  and  was  unable  to  wait  m>- 
on  himself  In  the  toilet  room  without  direc- 
Uon,  mlBtaking  tbe  bath  tnb  for  a  nrlnal. 
However,  the  evidence  falls  to  disdose  that 
be  was  violent,  but  was  easily  persuaded  and 
tractable  with  those  to  whom  he  was  ac- 
quainted. That  for  two  or  three  months 
prior  to  the  date  of  the  execution  of  the  deed 
in  controversy  In  this  action,  the  mental  con- 
dition of  the  said  Samuel  B.  Bohrbau^  be- 
came such  that  on  difCerrat  occaBlons  he  was 
nnable  to  -  recognize  property  belonging  to 
himself  npon  which  he  had  erected  costly 
improvements,  denying  tbat  It  belonged  to 
him,  on  one  occasion  pointing  out  his  own 
lumber  yard  as  that  of  a  rival  In  business; 
and,  though  having  been  familiar  with  the 
fact  of  the  death  of  an  associate  and  friend 
of  years  gone  by,  he  made  Inquiries  concern- 
ing the  health  of  tbe  deceased.  Having  re- 
ceived payment  of  a  claim  In  lltUiatlon,  he 
made  Inquiry  of  the  attorney  on  tbe  next  day 
after  sxich  payment  as  to  tbe  progress  of  the 
case;  seemed  to  lose  power  of  location  of 
places  famlllnr  to  him,  mistaking  the  day  of 
the  week  and  the  hour  of  the  day.  Though 
Samuel  B.  Bohrbaugh  had  large  ex[>erlence 
in  building,  and  was  thoroughly  conversant 
with  tbe  prices  of  lumber  and  cost  of  build- 
ing, yet  at  tbe  time  tbe  building  referred  to 
In  finding  10  was  just  about  completed,  he 
had  no  knowledge  as  to  the  cost  of  the  build- 
ing, and  supposed  it  to  be  only  about  $5,000, 
although,  as  before  stated,  It  cost  about  (17,- 
000,  and  also,  while  he  bad  personal  knowl- 
edge that  stone  was  contracted  for  to  the 
amount  of  $1,000  for  certain  portions  of  tbe 
work  in  part  of  the  house,  and  after  consid- 
erable part  of  the  stones  had  been  actually 
used  In  the  building,  and  the  greater  part  of 
the  remainder  was  on  the  ground,  be  was  en- 
tirely Ignorant  or  forgetful  of  tbe  fact,  and 
Insisted  on  getting  wood  for  the  same  pur- 
pose." 

In  other  findings  the  court  stated: 
"(22)  That  uiwn  the  day  on  which  the  deed 
in  controversy  as  well  as  the  other  deeds 
were  executed,  to  wit,  February  22,  1907, 
Samuel  B.  Bohrbaugh  was  suffering  from 
such  physical  and  mental  weakness  as  to  be 
unable  to  dress  himself  properly  without  as- 
sistance, and  It  would  have  been  unsafe  and 
unwise  to  permit  him  to  go  to  the  closet  or 
out  npon  the  streets  without  an  attendant; 


that  his  memory  and  mental  powers  were 
BO  impaired  and  weakened  as  to  Incapacitate 
him  from  remembering  bia  prior  wills  or 
the  provisions  thereof ;  that  he  was  mentally 
incapable  of  concentrating  his  attention  up- 
on such  matters,  or  his  relations  to  the  in- 
terests provided  for  in  said  will,  or  bis  rela- 
tlouB  thereto,  or  acting  with  Intelligence 
with  regard  to  the  mattere  therein  contain- 
ed ;  that  he,  the  said  Samuti  B.  Bohrbau^, 
was  not  on  said  day  of  sonnd  mind  and 
memory." 

"(17)  That  on  the  day  succeeding  that  of 
the  execution  of  the  deed  to  defendant  the 
Bttld  Samuel  B.  Bohrbaufl^  leaving  the  boose 
unattended,  became  lost  on  the  streets  of 
Ottawa,  Kan.,  and  was  brought  back  by 
parties  who,  togettier  with  tbe  Hubbard  fam- 
ily, were  in  search  of  him,  and  on  the  third 
and  fourth  day  after  tbe  execution  of  the 
deeds  tbe  aaU  Bohrbaugh  pointed  oat  an 
Imaginary  one-legged  chicken,  which  he 
thought  he  saw  running  in  the  parlor  in 
which  he  was  seated,  and  also  referred  to  an 
Imaginary  packli^  house  in  the  city  of  Ot- 
tawa, Kan.,  where  be  then  was,  and  stated 
that  he  used  to  work  there  35  years  ago,  al- 
though in  fact  Uiere  was  no  packing  house 
there,  and  the  only  time  and  place  he  ever 
worked  in  any  packing  house  was  in  Spring 
field.  111.,  40  years  ago." 

While  tbe  credibility  of  the  witnesses  and 
the  pr<H>atlve  force  of  their  tesUmony  were 
questions  for  the  trial  court,  and  while  Its 
findings  baaed  on  competent  testimony  are 
binding  on  this  court,  a  reeding  of  the  tes- 
timony as  wrlttui  in  the  record  satisfies  us 
that  It  not  only  supports,  but  that  It  abund- 
antly sustains,  the  finding  of  incapacity. 
That  being  established,  the  deed  in  question 
Is  a  nullity,  r^ardless  of  whetber  undue 
Influence  was  exercised  upon  the  grantor  by 
any  one,  and  hence  the  Judgment  of  the  dis- 
trict court  must  be  affirmed.  All  the  Justices 
concurring,  except  BENSON,  3^  who  did  not 
sit 


VAN  HALIi  et  al.  v.  GOERTZ. 
(Supreme  Court  of  Kansas.   March  12,  1910.) 

(Bpttohut  hy  the  Court.) 
1.  Taxation  (S  762*)— Tax  Deed— Recitals 
—Sufficiency. 

A  tax  deed  purporting  to  convey  12  sepa- 
rate tracts  was  iBsued  upon  a  compromise  of 
tnxes  under  the  provisioos  of  seCtiMi  TG72  of  the 
General  Statutes  of  1901.  The  recitals  of  the 
deed  showed  tbe  amount  for  which  each  tract 
tiad  been  fold  ofF  by  the  treasurer  for  the  county 
aod  of  the  delinquent  taxes  charged  thereon  for 
each  of  several  years  afterwards.  The  amoDOt 
for  wbich  the  assignment  of  all  the  tracts  was 
made  was  stated  in  a  gross  sum,  and  the  amount 
of  subsequent  taxes  paid  was  also  given  in  a 
gross  sum.  The  considenition  stated  was  the 
aggregate  of  these  sums.  Tbe  deed  had  been  of 
record  for  more  than  five  years  at  the  tlm^  the 
suit  was  commenced.   It  Is  held,  that  the  amount 
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for  which  each  tract  was  aold  and  cooT^ed  may 
be  ascertained  from  the  face  of  the  deed  with 
sufficient  certaint;  to  satisfy  the  reauirements 
of  the  statute,  and  that  the  deed  is  not  void  npon 
iti  face. 

[Ed.  Note.— For  other  caBes,  see  Taxation, 
Dec  Die.  I  762.*] 

2.  Taxation  (|  762*)  —  Gokpbovibi  —  Tax 
Debd. 

Paragraph  1  of  the  syllabos  in  Olbson  v. 
Cock  rum  et  al.,  81  Kan.  172,  107  Pac.  32,  Is 
foUowed. 

[Ed.  Note.— For  other  casefl,  sea  Taxation, 
Dec  Dig.  i  762.*] 

3.  Questions  Not  Decided, 

Otlier  qoeatimis  are  referred  to  bat  not  de- 
cided. 

Appeal  from  District  Court,  Stanton 
County;  William  H.  Thompaon.  Ju^. 

Action  by  Max  Van  Hall  and  Cbarles  EX 
HoCbnan  against  Peter  Goertz.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

On  October  1,  1888,  Frank  Cessna  was  the 
owner  of  160  acres  of  land,  the  subject  of  this 
action.  On  that  day  he  mortgaged  the  land 
to  H.  E.  Buckwalter  to  secure  the  payment 
of  a  promissory  note  for  $300,  due  In  five 
years,  with  interest  to  be  paid  semiannually. 
On  January  16,  1902,  a  compromise  tax  deed 
was  Issued  purporting  to  convey  the  land 
with  ri  other  tracts  to  John  Plummer,  for 
the  delinquent  taxes  of  1803  to  1898.  Inclu- 
sive, reciting  the  payment  of  the  subsequent 
taxes  of  1809  and  1900  by  the  purchaser. 
This  deed  was  recorded  on  the  day  it  was 
made,  and  possession  was  taken  by  the  gran- 
tee under  it.  The  land  was  held  by  him  and 
his  grantees  until  September  2,  1005,  when 
It  was  conveyed  to  the  defendant,  Peter 
Goertz,  by  warranty  deed.  Mr.  Goertz  at 
once  entered  Into  possession,  improved  the 
land,  and  still  holds  it  claiming  title  In  fee 
simple.  In  the  year  1907  the  plaintiffs.  Van 
Hall  and  Hoffman,  purchased  the  note  and 
mortgage  for  $12.50.  An  assignment  there- 
on bore  the  signature  of  the  mortgagee,  but 
the  space  for  the  name  of  tbe  assignee 
was  left  blank.  The  note  also  bore  the  In- 
dorsement of  the  name  of  tbe  payee.  This 
action  was  commenced  October  2,  1907,  to 
foreclose  the  mortgage.  The  petition  alleges 
that  nothing  has  been  paid  upon  It,  and  that 
tbe  mortgagor  has  been  absent  from  Kansas 
since  September  11,  1892.  Cessna  and  other 
defendants,  served  by  publication,  made  de- 
fault l^e  appellee,  Ooertz,  pleaded  the  tax 
deed  and  the  conveyances  through  which  he 
claimed  the  tax  title,  and  his  possession  un- 
der It  He  also  pleaded  a  Judgment  quieting 
title  in  John  Plummer,  tbe  15  years*  statute 
of  limitations,  and  a  defense  based  upon  the 
toches  of  tbe  holders  of  tbe  mortgage  lien, 
and  an  allied  estoppel  arising  from  such 
laches.  The  mortgagee  died  In  1896.  The 
Judgment  was  for  the  defendant,  and  the 
plaintJfre  appeal. 


Thomas  A.  Scates  (Albert  Watklns  and  Clif- 
ford Hlsted,  of  counsel),  for  appellants.  E. 

H.  Madison,  George  Getty,  and  C.  M.  Euns, 
for  aroellea 

BBNSON,  J.  (after  stating  Uie  facts  as 
above).  The  defense  based  ujwn  the  tax 
deed  will  first  be  considered.  It  Is  contended 
that  this  deed  Is  void  npon  its  face  because 
It  shows  that  the  taxes  for  the  year  1S99 
were  excluded  from  the  compromise  order 
made  by  the  conn^  comnUssioners  and  from 
the  consideration  paid  by  tbe  assignee.  This 
objection  Is  met  by  tbe  opinion  of  tbls  court 
In  Gibson  t.  Gockrum  et  al.,  81  Kan.  T72, 
107  Pac.  82,  where  such  a  deed,  with  like  re- 
citals, which  bad  been  of  record  for  more 
than  five  years,  was  held  not  to  be  void  upon 
its  faca 

It  Is  also  contended  that  the  deed  Is  void 
because  It  falls  to  state  the  separate  amount 
for  which  each  tract  Included  In  the  deed 
was  assigned  or  conveyed.  The  deed  cleaiiy 
recites  In  separate  statements  tbe  amount  of 
taxes,  penalties,  and  costs  for  the  year  1803, 
for  which  each  tract  was  bid  off  by  the 
treasurer  for  tbe  county  at  the  tax  sale  of 

1894,  and  also  recites  In  seiwrate  statonents 
the  amount  of  taxes  charged  upon  each  tract 
for  the  years  from  1894  to  1898,  InduaWe.  The 
deed  then  recites:  "And  whereas,  said  land 
has  remained  unredeemed  fcnr  three  years 
and  no  person  has  offered  to  pnrdbase  the 
same  for  taxes,  charges  and  Interest  there- 
on; and  whereas,  the  hoard  of  county  com- 
missioners of  said  county  of  Stanton  did  on 
the  8th  day  of  January,  A.  D.  1901,  by  reso- 
lution of  that  date,  entered  of  record  In  Book 

I,  at  page  442  of  tbe  records  of  said  board, 
permit  and  authorize  the  county  treasurer  of 
said  county  to  execute,  end  the  county  clerk 
to  assign  a  tax  sale  certificate  of  end  for 
said  land  to  John  Plummer,  of  tbe  county  of 
Fremont,  and  state  of  Colorado,  at  and  for 
the  sum  of  two  hundred  and  thirty  ($230) 
dollars,  for  the  taxes  of  tbe  years  1893,  1894, 

1895,  1896,  1897  and  1898,  which  said  sum,  to 
wit,  two  hundred  and  thirty  ($230)  dollars, 
was  then  and  there  on  the  3d  day  of  July,  A. 
D.  1901,  paid  to  said  treasurer  by  said  John 
Plummer  and  thereupon  on  the  3d  day  of 
July,  A.  D.  1901,  said  treasurer  executed  a 
tax  sale  certificate  for  said  land,  and  said 
county  clerk  duly  assigned  all  the  right  ti- 
tle and  Interest  of  said  county  in  and  to  said 
land  to  said  John  Plummer.  And  whereas, 
tbe  subsequent  taxes  of  tbe  years  1899  and 
1900,  amounting  to  tbe  sum  of  one  hundred 
and  forty-six  ($146.18)  dollars  and  18  cents, 
have  been  paid  by  tbe  purchaser  as  provided 
by  law.  And  whereas,  more  than  the  period 
of  six  months  have  elapsed  since  said  as- 
signment was  made  and  neither  tbe  owner  or 
owners  of  said  property,  his  agents  or  attor- 
neys has  offered  to  redeem  the  same.  Xow, 
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therefOTe,  I,  A.  S*.  Zlnk,  aaaaty  detfe  of  uld 
connty,  for  and  In  conBldnation  of  tbe  sum 
of  three  hundred  and  aeveatr-alx  <|376JL8) 
^'/io<t  dollars,  bo  paid  the  treasurer  of  said 
connty  as  af  oresaldt  ft&d  In  porBoance  of  said 
resolution  of  said  board,  and  by  Tirtue  of  the 
Btatnte  In  snch  case  made  and  provided,  have 
granted,  bargained  and  sold  aod  by  these 
presents  do  grant,  bargain  and  sell  onto  the 
said  John  Plnmmer,  his  heirs  and  assigns, 
the  real  estate  above  desci^bed." 

The  statute  gives  to  any  purchaser  at  a 
tax  sale  who  shall  purchase  more  than  one 
tract  the  right  to  have  all  sdch  tracts  in- 
cluded in  one  deed,  "stating  the  amount  of 
tax,  Interest  and  penalty  for  which  each 
s^arate  tract  to  sold  and  conveyed,  the  sum 
of  which  separate  amounts  shall  be  the  gross 
or  aggregate  consideration  of  the  deed." 
Oen.  St  1901,  I  7677.  A  tax  deed  of  record 
for  more  than  five  years  will  not  be  hdd 
void  for  want  of  snch  express  statements  If 
the  amounts  for  which  each  tract  was  sold 
and  conveyed  can  be  determined  from  all 
the  language  used  in  the  deed,  and  in  a  prop- 
er case  ttato  may  be  determined  by  proper^ 
ti(m  if  the  recitals  afford  a  sufficient  basto 
therefor.  Kessler  v.  Folkosky,  81  Kul  GO, 
106  Fac.  7.  The  amount  of  the  tax  Itene 
upon  aU  the  tracts,  down  to  and  Including 
the  year  1898,  may  be  found  by  adding  the 
amounts  for  which  th«y  were  bid  off,  respec- 
tlvely,  and  the  taxes  afterwards  charged 
thweon,  stated  in  the  deed.  For  all  these 
tax  liens  f 230  was  paid,  or  fbr  each  tract  the 
proportionate  part  of  that  sum  which  the 
Uea  upon  that  tract  bears  to  the  aggregate 
amount  of  the  tax  Hens  against  all  the  tracts. 
The  amoont  of  the  taxes  for  the  years  1899 
and  1900,  paid  by  .the  purchaser,  was  f  140.- 
18.  The  part  of  this  amount  paid  upon  any 
tract  will  be  presumed  to  be  in  the  same  ra- 
tio to  that  amount  that  the  tax  upon  the 
Bame.  tract  for  llie  year  1898  Is  to  the  aggre- 
gate amount  of  taxes  upon  all  the  tracts 
for  that  year.  Applybig  this  method  of  com- 
putation, the  amount  for  which  each  tract 
was  Bold  and  conveyed  may  be  determined 
from  the  recitals  In  the  deed.  While  the  re- 
citals in  tUs  deed  show  that  titie  taxes  bo 
paid  for  tiie  two  years  1899  and  1900  were 
a  little  more  than  twice  the  taxes  of  1898, 
still  then  to  nothing  to  indicate  that  the 
Increase  was  not  uniform  upon  all  the  tracts, 
and  It  will  be  presumed  that  there  was  such 
uniformity,  applying  the  mle  of  liberal  in- 
terpretation adopted  in  Frairoee  v.  i^ooper, 
71  Kan.  725,  81  Pac.  489v  84  Paa  116.  It 
was  there  said:  "Where  a  tax  deed  has  been 
of  record  for  m9re  than  five  years,  It  will 
not  be  held  to  be  void  because  of  the  omls- 
eion  of  express  recitals  required  by  the  stat- 
ute. If  the  substance  of  such  omitted  recit- 
als can  be  supplied  by  inferences  fairly  to  be 
drawn  from  statements  dsewhere  made  in 
the  deed,  by  giving  to  the  language  employ- 


ed a  llboral  interpretation  to  that  end." 
(Syl.  1.) 

Applying  these  prindples,  and  following 
Kessler  v.  Polkosky,  siqtra,  and  the  cases 
cited  tn  the  opinion  In  that  ease.  a»  tax 
deed  to  not  void  upon  Its  face,  and  must  be 
upheld  In  favor  of  the  defeadant  in  posses- 
sion claiming  title  under  It 

It  was  urged  by  the  appellee' In  the  argu- 
meat  that  an  aBslgnee  of  a  county,  upon  a 
compromise  of  taxes  under  section  7672  of 
the  General  Statutes  of  1901,  to  not  a  pur^ 
chaser  at  a  tax  sale  within  the  raeuilng  of 
section  7677  first  refored  to;  that  the  rea- 
son for  the  requirement  that  a  statement  of 
the  amount  for  which'  eadi  tract  was  sold 
and  conveyed  shall  be  given  does  not  atot 
In  such  a  case  as  tills,  where  the  amount  to 
be  paid  to  fixed  by  the  county  commissioners; 
and  that  thte  statute  (section  7677)  does  not 
apply  to  a  compromise  deed.  Without  de- 
ciding this  question,  it  to  held,  under  the 
liberal  mle  of  interpretation  referred  to,  that 
the  deed  under  consideration  does  not  ma* 
terlally  depart  from  these  statutory  require- 
ments. 

Title  under  the  tax  deed  being  uphdd,  It 
to  not  necessary  to  consider  the  defensei  bas- 
ed upon  the  16  years*  statuto  of  limitations, 
toches  and  estoppel,  and  former  adjudication. 

The  Judgment  to  affirmed.  AU  the  Jus- 
tices concurring. 


WABREN  MOBTQAGE  CO.  v.  SCHICK. 
(Supreme  Conrt  of  Kaosaa.   Uaich  12.  1910.) 

(SifUabita  iy  *A«  Court.) 

Tbial  (I  244*)  —  iNSTEtJonoNS  —  Considera- 
tion or  Entire  Evidknob. 

Where  a  qaestion  of  fact  Is  preflented  to 
a  jury  in  the  determiDation  ot  which  it  is  oeces- 
aaiT  to  consider  the  entire  evidence  submitted 
wliich  Is  conflicting,  it  ia  error  for  the  court  to 
direct  the  attention  of  the  jury  to  a  small  por- 
tion of  the  evidence  and  instruct  It  to  return  a 
verdict  in  favor  of  the  plaintiff  if  such  facts  are 
sustained  by  the  evidence. 

[Ed.  Note.— For  other  case^  see  Trial,  Cent 
Dig.  iS  577-581 ;  Dec.  DIs.  |  244.*1 

Aiq>eal  from  District  Court  Lyon  County; 
F.  A,  Meckel,  Judge. 

Action  by  the  Warrai  Mortgage  Company 
against  Charles  Schick.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed, 
with  directions. 

This  to  an  action  to  recover  a  Judgment  for 
money.  The  appellant  to  a  coi^ratlon  en- 
gaged In  loaning  money,  and  to  located  at 
Emporia,  Kan.  The  «s^Uee  resides  at 
Shenandoah,  Iowa,  where  he  has  lived  about 
30  years  and  has  been  engaged  in  buying  and 
selling  real  estate,  fiarmlng,  cattle  raising, 
and  In  mercantile  uid  banking  buslneas.  He 
owned  real  estate  In  Butler  coon^,  Kan., 
near  the  town  of  Atlanta  In  Cowley  coun- 
ty.  There  was  a  mortgage  upon  this  land 
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amotmtlng  to  $2,100  and  some  back  Interest 
and  taxes.  He  wanted  to  Increase  tbe 
amount  of  this  loan  to  $4,000.  J.  31.  Parrish 
resided  at  Atlanta,  Cowley  county.  He  bad 
formerly  resided  at  Shenandoah,  Iowa,  and 
was  there  acquainted  with  the  appellee.  The 
appellee  wrote  to  Parrish  to  obtain  the  loan 
desired  and  afterwards  came  to  see  about  it 
in  i)erson.  Parrish  had  been  acting  for  the 
Warren  Mortgage  Company  in  obtaining 
loans  for  it  and  had  In  his  possession  blank 
applications  for  loans.  One  of  these  appli- 
cations was  aerated  by  the  appellee  and 
sect  to  the  mortgage  company.  After  an  In- 
spection of  the  land  was  made,  the  appellant 
decided  to  make  the  loan,  and  notes  and  a 
mortgage  were  sent  to  the  appellee  at  Shen- 
aodoah,  Iowa,  to  be  executed  by  him  and  bis 
wife.  In  addition  to  these  papers,  two  oth- 
er Instruments  were  executed  by  the  appel- 
lee and  sent  to  the  mortgage  company  at  the 
same  time,  which  read: 

"Atlanta,  Kansas,  October  20, 1905.  I  here- 
by authorize  the  Warren  Mortgage  Company 
to  pay  the  procee<ifl  of  my  loan  of  $4,000  to 
J.  M.  Parrish,  my  agent,  who  Is  authorized 
to  receive  the  same  and  pay  out  as  per  my 
Instructions.  Gbarles  Schick,  Applicant  At- 
test." 

"Shenandoah,  Iowa,  November  1,  1905.  I 
hereby  authorize  the  Warren  Mortgage  Com- 
pany to  pay  the  proceeds  of  my  loan  of  $4,- 
000  to  J.  M.  Parrish,  as  agent,  who  Is  au- 
thorized to  receive  the  same  and  pay  off  old 
mortgage  and  taxes  «nd  send  balance  to  me. 
Charles  Sc^ikk,  Maxlntha  Schick,  Applicants. 
Attest." 

Upon  receipt  of  these  papers,  the  appel- 
lant remitted  to  the  appellee  the  sum  of  $1,- 
SOO,  and  the  remainder  of  the  $4,000  was  sent 
to  J.  M.  Parrish,  who  has  not  accounted  for 
the  money  received.  The  appellee  commenc- 
ed this  action  to  recover  the  amount  paid  to 
Parrish,  claiming  that  be  was  the  agent  of 
the  Warren  Mortgage  Company  when  the 
money  was  paid  to  him. 

It  Is  claimed  by  the  ap[>eUee  that  the  let- 
ter of  traopmlttal  to  Parrish  establishes  this 
agency.   The  letter  reads: 

"ll/ll/'05.  Mr.  J.  M.  Parrish,  Atlanta, 
Kansas — Dear  Sir:  We  enclose  you  herein 
the  supplemental  abstract  In  the  French  loan 
-with  check  for  $2,180,  being  the  amount  due 
on  letter  from  Merriam  with  the  statement 
of  the  amount  due  them,  which  please  return 
to  us  at  once  when  you  have  showed  It  to 
French.  When  you  have  taken  up  the  bank 
release  wire  us,  and  we  will  remit  to  Mer- 
riam. Do  not  pay  out  a  cent  till  you  have 
the  bank  release  as  we  do  not  want  to  get 
caught  In  another  Carroll  scrape.  We  also 
enclose  check  for  $1,600,  In  payment  for  the 
Silvey  loan.  Please  take  up  this  release,  com- 
plete the  abstract,  and  send  ns  the  com- 
pleted abstracts  with  the  Insurance  policy, 
as  soon  as  possible.  We  also  enclose  check 
for  $1,688,  In  payment  of  the  proceeds  of  the 
Huddlesttm  loan.  Please  take  up  an  deeds 


and  releasee,  and  send  us  the  completed  ab- 
stract as  soon  as  possible.  We  also  enclose 
check  for  $450,  in  payment  of  the  proceeds 
of  the  Goodman  loan,  and  the  abstract  and 
mortgage  to  this  company.  To  complete  this 
title,  we  want:  (1)  Identify  EL  King  and  U. 
A.  King  at  3  and  ICzeklel  King  and  Lncy 
King  at  4.  (2)  Identify  J.  H.  Marshall  at  4 
and  Joseph  H.  Marshall  at  11.  (3)  Identify 
William  Townsend  at  11  and  William  S. 
Townsend  at  12.  (4)  Deed  from  Luther  F. 
Miller.  (5)  Record  the  mortgage  and  com- 
plete the  abstract  to  date.  Please  obtain 
these  affidavits,  take  up  the  deed,  complete 
the  abstract  and  return  to  us  as  soon  as  pos- 
sible. We  also  enclose  you  tbe  Schick  ab- 
stract, with  check  for  $2,500.  being  the  pro* 
ceeds  of  the  loan,  less  your  draft  for  $1.50C^ 
which  we  have  paid  to-day.  Please  take  up 
the  releases  at  1  and  3,  complete  the  abstract 
to  date,  and  return  to  as  with  the  original 
as  BOOD  as  possible.  In  all  cases  above, 
wh^  Insurance  is  called  for,  please  see  that 
the  policies  are  sent  to  us  as  soon  as  possi- 
ble. Yours  truly,  The  Warren  Mortgage- 
Company." 

On  tbe  other  hand,  the  appellant  clalms- 
that  It  having  been  authorized  in  writing  by 
the  appellee  to  pay  the  money  to  Parrish,  and 
such  payment  having  been  made,  it  is  reliev- 
ed from  any  further  responsibility.  The  In- 
struments whereby  such  authority  was  given 
were  pleaded  In  tbe  answer  as  a  defense,  and 
the  execution  thereof,  not  being  denied,  was 
admitted  by  the  app^ee.  Tbls  quec/tlon  of 
agency  was  controlling  in  the  case,  and.  un- 
der the  instructions  of  the  court,  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff. 
The  Wairen  Mortgage  Company  brln^  tbe 
case  here  on  appeal.  • 

L.  B.  Kellogg,  W.  I4  Hngglns,  aM  O.  M. 
Kellogg,  for  appellant    Bncftman  ft  Bloss, 

for  appellee. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  appellant  contends  that  the 
court  by  its  instructions  committed  serious 
error  and  practically  directed  a  verdict  for 
the  plaintiff.  The  Instructions  complained 
of  read: 

"The  defendant  ftnther  claims  that  the' 
plalnturs  $4,000  mortgage  by  Its  terms  was 
to  be  ft  first  mortgage  up<m  said  land,  and 
that  to  make  the  same  a  first  mortgage  it 
was  necessary  tbat  all  liens  and  incombroa- 
ces  then  upon  said  land  be  paid  ott  and  dis- 
charged of  record.  And  so  if  the  Jury  shall 
find  from  tbe  evidence  in  this  case  that  tbe 
defendant  remitted  to  said  Parrish  the  $2,500 
with  the  direction  or  intention  tbat  said  Par- 
rish should  pay  off  all  prior  incumbrances  on 
.said  Butler  connty  land,  so  tbat  tbe  mort- 
gage given  to  the  defendant  by  the  plaintiff 
should  become  a  first  lien  on  s«td  land,  then 
tbe  said  Parrish  would  be  in  law  tbe  agent 
of  the  defendant  In  receiving  said  $2,600. 

"Hm  slips  of  paper  wbich  bare  bem  intro- 
duced la  evidence,  and  wbidi  have  been 
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called  'authorization  Blips,'  purport  upon 
their  face  to  constitute  said  Parrlsh  the  agmt 
of  the  plaintiff  to  receive  the  proceeds  of  the 
loan  and  to  pay  off  Incumhrances,  etc.,  and, 
the  signing  thereof  not  being  denied  by  the 
plaintiff  in  his  pleadings,  the  executlcm  there- 
of Is  admitted.  Under  the  issues  made  by 
the  pleadings  in  the  case,  however;  the  Jury 
are  not  bound  by  said,  slips  as  to  whether 
the  plaintiff  in  fact  constituted  said  Parrish 
his  agent  for  the  purpose  recited  therein,  but 
the  question  of  agency  is  to  be  determined  by 
you  from  all  the  facts  and  clrcnmstances  of 
the  case,  and  In  doing  tbis  It  is  your  duty  to 
go  behind  the  technical  woi'dlng  of  the  in- 
strument and  from  the  entire  evidence  de- 
termine as  a  matter  of  fact  the  question  of 
agency.  The  parties  to  a  contract  cannot  Ir- 
revocably flx  the  status  of  a  third  party  in 
his  relation  to  them  by  calling  him  an  agent 
of  one  of  them,  if  the  facts  and  circumstan- 
ces show  that  such  was  not  the  fact." 

We  concur  In  the  criticism  made  to  these 
Instructions  by  the  appellant  It  will  be 
seen  tliat,  while  the  general  theory  of  the 
court  was  that  the  question  of  agency  was 
one  of  fact  to  be  determined  upon  all  the 
facts  and  circumstances  shown  by  the  evi- 
dence, the  Jury  were  limited  to  the  contents 
of  a  letter  from  appellant  to  Parrlsh  about 
which  there  was  no  contention.  This  left  the 
Jury  no  alternative.  It  was  bound  to  find 
for  the  plaintiff.  The  letter  mentlonjed  In 
the  instructions  contained  language  ppecific- 
elly  directing  the  payment  and  release  of  pri- 
or Incumbrances.  The  general  subject  of  the 
letter,  however,  related  to  business  trans- 
actions having  no  connection  whatever  with 
the  loan  to  appellee.  The  reference  made  to 
this  loan  was  merely  incidental  to  the  general 
purpose  of  the  letter,  and  contained  saggea- 
tlons  that  would  naturally  have  been  mode 
to  the  appellee  blmflelf,  being  with  reference 
to  a  matter  In  which  they  were  mntnally  In- 
terested. 

The  appellant  insists  that,  the  appellee 
having  In  writing  authorized  and  directed  the 
paymrat  of  the  money  to  Parrlsh  as  bis  agent 
to  be  used  in  the  release  of  the  prior  mort- 
gage, the  question  of  the  agency  of  Parrlsh 
became  one  of  law  and  not  of  fact.  It  does 
not  appear,  nor  Is  It  claimed,  that  the  ap- 
pellee was  Induced  to  execute  this  written 
authority  on  account  of  any  fraud,  mistake, 
misrepresentation,  or  misunderstanding  of 
any  kind.  On  the  contrary,  it  does  appear 
that  he  executed  the  written  paper  freely 
and  voluntarily  and  with' full  knowledge  of 
the  purpose  for  which  it  was  to  be  used. 
While  this  and  other  circumstances  were  In 
evidence,  they  were  excluded  from  the  con- 
sideration of  the  Jury  by  the  Instnictlon  of. 
the  court.  If  the  theory  of  the  court  concern- 
ing the  question  of  agency  was  correct,  then 
it  should  have  been  submitted  to  the  Jury 
upon  the  whole  evidence.    This  was  not 


done.  On  the  contrary,  It  was  submitted  up- 
on a  mere  fragment  of  the  evidence,  which 
fragment  was  undisputed.  In  our  view, 
therefore,  the  judgment  must  be  reversed  for 
this  misdirection  of  the  Jury.  This  renders 
it  unnecessary  to  consider  the  question 
whether  the  written  authority  given  by  ap- 
pellee to  the  appellant  to  pay  the  money  to 
Parrish  presented  a  question  of  law  or  not. 

The  Judgment  of  the  district  court  is  re- 
versed, with  direction  to  grant  the  appellant 
a  new  trial.  All  the  JnstlceB  concnrring. 


VAN  BUSKIRK  7.  LAWRBNCB-t 
(Supreme  Court  of  Kanaas.   March  12,  1910.) 

(SyUahut  htf  the  Oowt.) 

Taxation  (S  762*)  —  Tax  Deed  —  Beoitalb~ 

considebation. 

A  taj[  deed,  based  upon  a  Bale  to  the  county 
and  an  assignment  of  the  certificate,  which  does 
not  In  terms  state  the  sale  price,  and  which  mis- 
states the  cost  of  redemption,  which  was  the 
consideration  for  the  assignment^  is  not  void  on 
its  face,  if,  from  data  furnished  by  the  deed  and 
the  law,  aided  by  the  presumptions  which  may 
legitimately  be  indulged,  the  sale  price  may  be 
ascertained  and  the  recital  corrected. 

[Ed.  Note.— For  other  cases,  see  TbzatloD, 
Cent.  Dig.  §§  1514,  1515;  Dec.  Dig.  S  762.»] 

Appeal  from  District  Court,  Morton  County; 
William  H.  Thompson,  Judge. 

Action  by  William  T.  Van  Buskirk  against 
Arthur  Lawrence.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

S.  H.  Allen,  Otis  S.  Allen,  and  George  S. 
Allen,  for  appellant.  William  Baston  Hutchi- 
son, c.  P.  Graddocfc,  and  O.  B.  Vance,  for  ap- 
pellee. 

BTTRCH.  J.  In  this  case  a  tax  deed,  of 
record  more  than  five  yeara,  recites  a  sale 
to  the  county  on  September  4,  18ft4,  for  the 
taxes  of  1803,  an  assignment  of  the  certifi- 
cate on  March  28,  1898,  for  $8,  the  cost  of 
redemption  at  that  time,  the  payment  of 
subsequent  taxes  for  the  year  1884,  amount- 
ing to  99.15,  for  the  year  1895,  amounting  to 
$8,  and  for  the  year  1886,  amounting  to  fS.- 
75,  an  aggregate  of  ¥30.86,  and  a  conveyance 
on  March  38,  1893,  for  a  paid  consideration 
of  $41.84,  the  taxes,  costs,  and  interest  for 
the  yeara  1893,  1884,  1895,  and  1896.  It  is 
said  the  tax  deed  Is  void  on  Its  face  because 
the  sale  price  is  not  stated  and  the  certifi- 
cate was  assigned  for  a  sum  less  than  the 
cost  of  redemption.  If  from  data  furnished 
by  the  law  and  tiie  deed,  and  the  presump- 
tions which  may  legitimately  be  indulged. 
It  is  possible  to  meet  these  criticisms,  the 
deed  is  not  void  on  Its  face.  There  Is  no  dif- 
ficulty In  doing  this  by  making  an  analysis 
of  the  consideration  stated  In  the  deed. 

The  cost  of  making  the  deed  was  GO  cents, 
the  fee  for  the  certificate  was  10  cents,  and 
the  fee  for  the  redemption  notice  Is  fixed  by 
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Ian-  at  25  cents  as  a  maximum.  Assume,  as 
It  !s  proper  to  do  (Glenn  v.  Stewart,  78  Kan, 
608.  97  Pac.  883).  that  the  fee  In  fact  paid 
was  20  cents.  The  sum  of  these  charges  Is 
80  cents,  which,  deducted  from  the  consid- 
eration, leaves  $41.04.  The  land  having  been 
sold  to  the  county,  It  was  not  resold  for  sub- 
sequent  delinquent  taxes;  but  such  taxes 
were  charged  up  on  the  days  when  sales 
otherwise  would  have  occurred.  Computing 
interest  on  the  amounts  stated  as  the  taxes 
for  18&4.  1895,  and  1896,  from  the  4th  day 
of  September  of  the  proper  years,  the  total 
for  subsequent  taxes  and  Interest  Is  $28.75. 
Hie  day  of  sale  would  not  be  the  4th  day  of 
S^tember  of  each  year;  but  that  Is  an 
average  date,  and  the  difference  In  interest 
on  the  small  sums  Involved  would  probably 
not  amount  to  a  penny  either  way.  Deduct- 
ing $28.75  from  $41.04,  the  remainder  Is  $12.- 
29.  This  sum  necessarily  Is  the  sale  price 
and  Interest,  and  It  Is  Just  one  cent  more 
than  $8,  with  Interest  from  the  day  of  sale 
to  the  day  the  certificate  was  assigned.  The 
variance  may  be  accounted  for  by  the  as- 
sumption of  the  average  date  referred  to  or 
by  difference  in  method  of  calculation.  The 
sum  of  $30.86  Inserted  In  the  deed  is  plain- 
ly the  sale  price  plus  the  sabsequent  taxes, 
without  Interest,  and  may  be  ignored.  The 
result  Is  that  the  sale  price  is  mathematical- 
ly demonstrated  from  the  face  of  the  deed. 
The  amount  necessary  to  redeem  Is  shown  by 
tbe  same  unerring  process,  and  that  amount 
was  paid  by  the  porcbaser  for  the  certifi- 
cate. It  is  true  the  deed  contains  a  misre- 
cital.  Eight  dollars  is  the  sale  price,  and  not 
the  snm  necessary  to  redeem;  but,  since  the 
deed  itself  corrects  the  recital.  It  Is  valid  on 
its  face. 

Whether  a  different  result  would  have  be«i 
reached  in  the  case  of  Finn  t.  Jones,  80  Kan. 
431,  102  Pac.  4TO,  had  the  method  here  em- 
ployed been  duly  pressed  npon  the  attention 
of  the  court,  need  not  be  determined. 

The  Jndgmoit  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


EDSON  V.  CITY  OP  OLATHE. 
(Supreme  Court  of  Kaasas.    March  12,  1910.) 

(Syllabus  by  the  Court.) 
Municipal  CoRPORATiONa  (f  745^^*)— Mis- 

IXA8ANCE  OF  OFFICERS— LIABILITY. 

The  state  does  not  guarantee  the  judgment 
or  fidelity  of  its  ofEcers  and  ageuta  in  their 
conduct  of  political  affaira.  and  municipal  cor- 
poratioDS.  erected  for  purposes  of  local  govern- 
ment, are  not  liable  for  misfeasances  of  their 
officers,  when  acting  in  a  governmental  capacity 
with  respect  to  matters  of  general  public  coo- 
cem.  The  principle  of  respondeat  superior  does 
not  apply  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent.  Dig.  |  1568:  Dec.  Dig.  | 


On  petltlcm  for  rehearing.  Denied. 

For  former  opinion,  see  81  Kan.  328,  105 

Pac.  521. 

BURCn,  J.  The  original  opinion  shows 
that  the  cause  of  action  presented  by  the  pe- 
tition was  based  on  the  passage  of  the  re- 
pealing ordlnsnce.  This  position,  it  was 
Bald,  was  finally  abandoned  In  this  court,  and 
error  was  predicated  up<m  a  theory  not  em- 
braced In  the  petition.  In  a  petition  for  a 
rehearing  it  is  said  the  plaintiff  did  not  aban- 
don the  claim  that  the  pasSQge  of  the 
repealii^  ordinance  gave  a  canse  of  action. 
Tbe  court  accepted  and  acted  upon  the  dec- 
laration of  counsel  for  plaintiff,  made  in  ad- 
dendum to  the  reply  brief,  which  reads  as 
foUown  *^e  plaintiff  in  this  case  does 
not  rely  on  the  ptusage  of  the  ordinance  as 
a  cause  of  action,  but  on  tbe  mtntatcrial  act 
of  publtcatlon,  and  the  tubtieguent  repudia- 
tion of  the  contract  by  the  city  and  Its  arbi- 
trary refusal  to  proceed  with  the  contracts, 
approve  Its  bonds  and  plans,  without  which ' 
the  plaintiff  could  not  lawfully  enter  upm 
the  sheets."  The  Italics  are  those  of  the 
brief  maker.  Ordinarily  the  court  must  de- 
cline to  give  its  opinion  npon  questions  which 
have  been  withdrawn  trom  its  consideration. 
Since,  howerra*.  In  this  instance  tbe  only 
cause  of  action  stated  In  tbe  petltltm  was 
for  the  itassage  of  the  repealing  ordinance, 
and  the  petition  for  a  rehearing  indicates  a 
dfflire  for  a  ruling  upon  the  sufficiency  of  the 
petition  in  its  true  aspect^  the  court  will 
state  its  views. 

In  passing  the  repealing  ordinance  the 
mayor  and  conncdl  were  for  the  time  the  le- 
gal equivalent  ot  the  Legislature  of  tbe  state 
of  Kansas.  The  T^>eallng  ordinance  was  a 
public  law  pnunnlgated  1^  the  sovereign 
authority  of  the  state.  No  private  proprie- 
tary corporate  function  or  interest  of  the 
city  was  Involved.  The  pureay  local  good  of 
the  community  was  a  desideratum  only  as  it 
was  a  part  of  the  general  public  welfare. 
The  ConstltnUon  of  the  United  States  is  tbe 
paramount  law  of  the  land.  The  state  Legis- 
lature, and  ita  agmt  and  representative  in 
this  matter,  the  city  l^slature,  were  bound 
to  oburve  that  law,  From  the  face  of  the 
petition  it  appears  the  city  did  not  do  this, 
and  that,  consequently,  the  repealing  ordi- 
nance was  void.  If  proper  application  had 
been  made  to  any  court  of  the  state  having 
Jurisdiction,  the  ordinance  would  have  been 
adjudged  to  be  a  nullity,  and  all  the  officers 
and  agente  of  the  city  would  have  been  re- 
strained  and  enjoined  from  enforcing  the 
ordinance  and  from  disturbing  tbe  plaintiff  In 
the  enjoyment  of  its  franchise  rights.  Be- 
sides this,  any  person  acting  under  the  war- 
rant of  the  void  ordinance,  who  trespassed 
upon  tbe  plaintiff's  rights  would,  in  a  proper 
action,  be  adjudged  to  pay  the  damages  he 
occasioned.    But  tbe  law  of  this  state  af- 
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forda  tbe  plabitlff  no  other  remedies.  Tbe 
Btate  does  not  guarantee  tbe  Judgment  or 
fidelity  of  Its  goTemmental  officers  and  agents 
In  tHelr  conduct  of  political  affairs,  and  mu- 
nicipal corporations,  erected  for  purposes  of 
local  goremment,  are  not  liable  ter  mis- 
feasances of  tbelr  officers  -when  acting  In  a 
goremmental  capacity  wlQi  respect  to  mat- 
ters of  geuwal  pnUlc  concern.  The  prin- 
ciple of  respondeat  superior  does  not  api^y  in 
such  cases.  Therefore  the  petition  falls  to 
state  a  cause  of  action. 

Other  matters  presented  by  the  petition 
for  a  rehearing  require  no  farther  notice, 
and  the  petition  la  denied.  All  the  Justices 
concurring. 


HANLET  MISSOURI,  K.  ft  T.  RT.  CO. 
{Supreme  Court  of  Kansas.   March  12;  1910.) 

1.  TBIAI.  a   352*)  — riRES  — QUKSHONB  roB 
JUBT. 

In  an  action  to  recover  for  damages  caused 
by  fire  from  a  locomotive,  there  was  no  error  in 
refasine  to  submit  a  question  asking  wherein 
the  engme  and  trains  were  tmerated  carelessly, 
or  wherein  the  engine  was  out  of  repair  and  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  840-842,  844.  645;  Dec.  Dig.  |  852.*] 

2.  lUlLKOADS  (8  484*)— FiBBS  Sn  BT  LOOOUO- 

TivES— Questions  fob  Jury. 

Where  the  facts  are  proved  which  by  stat- 
ute make  prima  facie  evidence  of  negH^nce,  the 

aaeatloD  whether  such  prima  fade  case  is  over- 
irown  by  the  evidence  of  the  railroad  Is  one  of 
fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  H  1740-1746;  Dea  Dig.  |  484.*] 

Appeal  from  District  Court,  Anderson 
County;  C  A.  Smart,  Judge. 

Action  by  P.  B.  Manl^  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

John  Madden  and  W.  W.  Brown,  for  appel- 
lant. N.  S.  Bowman,  for  appellee^ 

PER  CURIAM.  The  appellee  recovered 
damages  caused  by  fire  in  the  (deration  of 
tbe  defendant's  railroad.  A  reversal  of  the 
Judgment  is  asked  on  three  grounds,  viz.  ■ 
<1)  The  refusal  to  submit  certain  questions 
to  tbe  Jury ;  (2)  excessive  damages,  awarded 
through  passion  and  prejudice;  and  (3)  that 
judgment  ought  not  to  have  been  rendwed 
upon  the  verdict  after  evidence  had  been  giv- 
en tending  to  overthrow  tbe  prima  facie  case 
made  out  by  proof  that  tbe  fire  was  caused 
by  operating  the  railroad,  and  of  the  amount 
of  damages  (Gen.  St  1901,  S  5d23). 

The  questions  refused  were: 

"If  you  ansn-er  question  No.  10  (relative 
to  the  operation  of  the  engine  and  train)  in 
the  negative,  then  state  wherein  said  engine 
and  train  were  operated  carelessly  and  neg- 
ligently." 


"If  you  answer  question  No.  14  ^attve- 
to  appliances)  In  the  nc^tlve^  then  state 
wherein  It  was  out  of  i^lr  and  defective" 

Ttiere  was  no  error  In  refusing  to  salunlt 
these  questions,  for  reasfRU  repeatedly  stat^ 
ed  by  this  court  Foster  t.  Turner.  31  Kan. 
58, 1  Pac.  145;  Mo.  Pac.  Ry.  Ga  v.  Reynolds* 
31  Kan.  182,  1  Fac.  ISO;  L.  ft  W.  By.  Co. 
T.  Hawk,  89  Kan.  638, 18  Pac.  948,  7  Am.  St 
Rep.  566 ;  S.  K.  Ry.  Co.  T.  Walsh,  45  Kan. 
653,  26  Pac.  45 ;  Brlt^  Co.  t.  Bhankay  89  Kan. 
306.  76  Pac  856. 

The  damages  allowed  were  within  the  erl- 
drace,  and  no  passion  or  prejudice  Is  shown. 

The  principal  reliance  of  the  an>eilant  U 
upon  tbe  third  ground,  and  an  elaborate  ar- 
gument has  been  made,  asking  this  court  to 
reconsider  the  rule  declared  In  Railway  Ca 
V.  Gelser,  68  Kan.  281.  75  Pac  68,  and  to 
apply  a  different  rule  In  this  case.  We  have 
carefully  considered  the  argument,  and  ad- 
here to  the  decision  that,  when  the  facts  are 
proved  which  are  by  the  statute  made  prima 
facie  evidence  of  negligence,  the  question 
whether  such  prima  fade  case  is  overthrown 
by  evidence  of  the  railway  company  is  one  of 
fact  for  the  jury,  as  stated  lb  paragraph  1 
of  the  syllabus  in  that  case. 

It  should  be  observed,  however,  that  al- 
though appellant  offered  testimony  that  the 
Trout  end  of  the  engine  and  spark  arrester 
bad  been  duly  inspected  and  were  In  good 
order,  it  offered  no  evidence  that  the  ash  pan, 
grates,  and  fire  box  had  been  recently  inspect- 
ed, or  that  they  were  in  good  condition,  and 
its  witness  testified  that  fire  "might  drop 
from  the  ash  pan."  Besides,  there  was  some 
evld«ice  that  the  baffle  plate,  a  part  of  tbe 
spark-arresting  apparatus,  was  not  set  at  the 
approved  standard  angle. 

The  Judgment  is  affirmed. 


In  re  BUTLER. 
(Supreme  Court  of  Kansas    March  12,  1010:) 

CSyUabM  hp  ifce  Cotirt.) 

1.  Divorce  (J  269*)— Division  or  Pbopbrtt— 

Contempt. 

Where,  in  a  Judgment  in  an  action  for 
divorce,  the  husband  is  ordered  to  j(dn  with  tbe 
wife,  upon  her  request.  In  a  conveyance  of 
land' adjudged  to  her  In  a  divlBlon  ot  the  prop- 
erty, he  ia  not  obliged  to  execute  a  deed  contain- 
ing covenants  of  warranty  on  his  part,  and  is 
not  in  c<mtempt  of  conrt  for  xefusing  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  S  269.*] 

2.  DivoBCB  (I  250*)— Division  o»  Pbopebtt— 
Execution  of  Dbbo. 

The  husband,  who  was  so  adjudged  to  exe- 
cute a  conveyance  upon  the  request  of  tbe 
wife,  is  not  compellea  to  execute  such  instru- 
ment until  so  requested  by  her.  or  by  some  per- 
son authorized  by  her  to  make  such  request ; 
and  the  person  who  makes  the  request  should 
state  by  whose  authority  he  acts.  If  the  husband 
aslES  for  such  information. 

tEd.  Note.— For  other  cases,  see  Divorce,  Dec. 
I.  S  259.*] 
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Appeal  from  District  Court,  Jewell  Goontr; 
R.  M.  Plckler.  Judge. 

James  T.  Butler  was  adjudged  guilty  of  an 
Indirect  contempt,  and  appeals  from  the  Judg- 
mmt  RererMd  and  remanded. 

Id  an  action  tat  divorce  hy  Bartiara  E.  But* 
ler  against  James  T.  Butler  a  Judgment  was 
raidered  refualng  a  dlrorce,  but  awarding  to 
ttae  wife  certain  lands  belonging  to  tbe  de- 
fendant, and  containing  the  following  order: 
"It  is  further  ordered,  adjudged,  and  dtereed 
that  the  defendant  shall  be  and  la  her&ty  re> 
quired  to  Join  In  any  eouT^ance  wblch  the 
plaintiff  nmy  request  blm  to  execute,  suffl- 
ci«it  to  direst  her  of,  or  limit  her  interest  In 
or  to,  or  In  any  manner  that  she  may  choose 
to  sell,  mortgage,  or  Inemnber,  any  or  all 
of  the  real  estate  so  awarded  her  In  this 
«qultable  division  of  the  property  rights  of 
the  plaintiff  and  the  defendant" 

Mrs.  Butler  caused  two  instruments  to  be 
made  out,  which  She  signed  and  acknowledg- 
ed. These  Instruments  were  in  the  general 
form  of  warranty  deeds  by  Barbara  E.  But- 
ler and  James  T.  Butler  of  the  land  awarded 
to  Qie  wife  by  the  Judgment  One  purported 
to  convey  a  part  of  the  land  to  her  son,  and 
the  other  to  convey  another  part  to  her 
daughtw.  Tbe  consideration  stated  in  each 
deed  was  **fl  and  other  good  and  sufflcloit 
considerations."  Following  the  description 
in  each  deed  was  the  following:  "This  deed 
is  executed  upon  the  express  i^reement  and 
nnderstandii^  between  the  said  first  and  sec- 
ond party  that  the  flrat  party  reserves  tbe 
right  to  possession  of  said  premises  during 
her  lifetime,  also  a  life  lease  to  said  real 
property,  and  with  the  further  understand- 
ing that  if  the  said  grantor,  B.  £.  Butler,  de- 
alres  or  requests  a  reconveyance  the  above- 
described  real  property  from  the  said  gran- 
tee, her  heirs  and  assigns,  to  the  said  gran- 
tor, B.  B.  Butler,  tlwn  and  In  that  event  tbe 
said  grantee  urees  to  reconvey  upon  notice 
from  said  grantor."  The  deeds  also  contained 
the  ordinary  covenants  of  seisin,  against  in- 
cumbrances, and  gmeral  warranty,  without 
exception  or  restriction. 

After  being  executed  by  Mrs.  Butler,  they 
were  sent  by  mall  to  tbe  appellant,  tben  In 
another  town,  with  a  letter  as  follows:  "Ton 
are  hereby  requested  to  acknowledge  and  sign 
and  return  them  to  Formosa.  Kansas. 
[Signed]  0.  H.  Bailey."  Tbe  evidence  does 
not  disclose  what  authority  Mr.  Ball^  bad, 
nor  was  the  appellant  Informed  of  bis  autbor- 
Ity,  or  for  whom  the  writer  of  the  letter  act- 
ed, further  than  appears  from  the  letter.  In 
a  short  time  after  receiving  the  Instruments 
tbe  appellant  returned  them  by  mall  with- 
out his  signature  to  Mrs.  Butler.  About  five 
months  after  they  had  been  returned,  Mrs. 
Butler  regueated  her  son  George,  the  grantee 
in  one  of  them,  and  another  person,  to  take 
them  to  Mr.  Butler  and  have  them  signed. 
The  son  sent  the  deeds  by  a  notary  to  the 


appellant  for  that  purpose.  The  papers  be- 
ing presented  for  signature  the  appelant 
asbed  the  notary  by  whose  request  he  was 
acting,  and  was  told  that  George  (the  son) 
had  brought  th^  deeds  up  and  was  over  In 
town ;  but  no  further  information  was  giv- 
en, and  the  appellant  refused  to  sign  the  pa- 
pers. Mrs.  Butler  died  a  month  later. 

After  the  death  of  Mrs.  Butler,  George  B. 
Bntlor  filed  a  petition  and  affidavit  in  the 
district  court  entitled  in  tbe  divorce  action, 
setting  out  tbe  Judgment,  and  charging  the 
appellant  with  contempt  in  refusing  to  exe- 
cute conveyances,  as  required  by  Its  terms. 
The  appellant  filed  a  verified  answer,  denyli^ 
that  he  had  ever  been  requested  by  Mrs.  But- 
ler, or  any  one  authorized  by  her,  to  execute 
such  conveyances,  and  disclaiming  an;  Intent 
to  violate  the  judgment  or  orders  of  the 
court.  The  matter  was  heard  upon  the  peti- 
tion and  affidavit  of  George  B.  Butler,  the  an- 
swer of  the  appellant  and  the  evidence. 

G.  H.  Bailey  and  R.  W.  Turner,  for  appel- 
lant W.  R.  Mitchell,  for  appellee. 

BENSON,  J.  (after  stating  the  facts  as 
above).  A  motion  is  made  to  dismiss  this 
appeal  for  want  of  an  abstract  We  agree 
with  counsel  that  tbe  abstract  of  the  appel- 
lant is  quite  insufficient  The  petition  and 
affidavit  upon  which  the  contempt  proceedings 
were  n>unded,  and  the  answer  thereto,  are 
not  abstractad.  Some  of  the  evld»ice  is  set 
out  in  the  abstract,  but  more  is  contained  in 
the  brief.  The  abstract  and  brief  are  so  in- 
termingled that  it  Is  difficult  to  distinguish 
between  them.  But  the  appdiee  lias  prop- 
erly supplied  these  omissions  by  fumtehing  a 
counter  abstract  and,  the  case  being  thus 
presented,  the  motion  will  be  overruled.  Tbe 
costs  of  the  counter  abstract  will  be  taxed 
against  the  appellant 

The  Judgm«it  for  ctmtempt  cannot  be  sus- 
tained. It  was  shown  that  Mrs.  Butler  did 
not  herself  request  the  execution  of  the  In- 
struments, and  no  one  claiming  to  act  by  hw 
authority  made  such  request  for  her.  The 
parl^  who  sent  the  papers  by  mall  did  not  in- 
timate that  he  bad  such  authority,  and  the 
others  who  presented  the  deed  in  person, 
when  asked  by  whose  authority  they  were 
acting,  or  who  requested  them  to  act,  did  not 
claim  to  represent  Mrs.  Butler.  The  appel- 
lant was  entitled  to  this  Information  before 
signing  the  papers. 

Another  and  more  serious  objection  is  urg- 
ed In  behalf  of  the  appellant  The  instru- 
ments presented  for  his  signature  contained 
covenants  of  warranty.  It  cannot  be  claimed 
that  the  Judgment  required  him  to  enter  into 
such  covenants.  Ho  was  only  required  to 
join  In  conveyances  to  divest  his  wife  of 
whatever  title  she  had  received,  ^ould  she 
so  desire,  and  did  not  require  him  to  make  a 
better  title,  or  to  become  personally  liable  for 
any  defect  or  incumbranca    What  interest 
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Is  conveyed,  or  mi^t  be  conveyed,  by  the 
DecuUar  Inatruments  signed  by  tbe  wife,  need 
not  be  considered. 

Tbe  appellant  contends  that  the  court  had 
no  Jurisdiction  of  the  proceedings,  because 
no  accusation  as  provided  by  the  statute  was 
filed.  Gen.  St  1901, 1  1983.  He  cannot,  how- 
ever complain  of  this,  since  he  filed  his  an- 
swer to  the  petition  without  objection,  treat- 
ing that  as  a  sufficient  chai^e^  thereby  waiv- 
ing a  formal  accusation. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Jos'tices  concurring. 


CITT  OF  GOODLAND  v.  NATION.  State 
Auditor. 

(Supreme  Court  of  Kansas.    March  12,  1910.) 

(Syllabiu  by  the  Court.) 

Municipal  Corporations  (|  dl5*)— Ibsttb  of 

Bonds— Amount. 

Section  1-.  c.  91,  Laws  1909,  and  section  8, 
c.  C2,  Laws  1909,  as  to  the  provisions  relating 
to  the  amouDta  of  bonds  thereby  authorized  to 
be  issued  by  cities  of  the  second  and  third  class, 
are  construed  as  one  act,  and  limit  the  amount 
of  bonds  which  may  be  issued  to  1%  per  centum 
of  the  assessed  value  of  taxable  property  in 
tbe  city  for  tbe  year  previous  to  the  issuance  of 
the  bonds,  except  as  provided  in  chapter  62,  and 
that  such  cities  may  issue  bonds  in  an  amount 
not  to  exceed  the  existing  floating  indebtedness 
of  such  city,  such  bonds  to  be  used  in  the  re- 
demption of  the  orders,  warrants,  and  scrip  of 
such  city  outstanding  May  1,  1909. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1906-1912;  Dec. 
Dig.  §  915.*] 

Petition  by  the  City  of  Goodland  for  writ 
of  mandamus  to  James  M.  Nation,  State  Au- 
ditor.   Peremptory  writ  granted. 

C.  C.  Perdleu,  for  plaintiff.  Fred  S.  Jack- 
son, Atty.  Gen.,  John  Marshall,  and  Charles 

D.  Sbukera,  for  defendant. 

SMITH,  J.  On  the  petition  of  the  plain- 
tiff an  alternative  writ  of  mandamus  was  al- 
lowed, and  In  response  thereto  the  defendant 
filed  a  motion  to  quash  the  writ  on  the 
ground  that  nether  tbe  writ  nor  the  petition 
states  facts  sufficient  to  constitute  a  cause 
of  action  or  to  entitle  the  plnlntlfT  to  the  re- 
lief prayed  for.  The  case  is  submitted  for 
Judgment  on  the  pleadings.  Treating  the 
motion  as  a  general  demurrer,  the  focts  ad- 
mitted thereby  are.  In  substance,  as  follows : 

The  city  of  Goodland  is  a  city  of  the  sec- 
ond class,  and  on  the  Ist  of  May,  1909,  had 
outstanding  a  bonded  Indebtedness  of  $20,- 
000  and  a  floating  indebtedness  of  $21,000. 
The  assessed  valuation  of  taxable  property 
In  the  dty  In  1008  was  $1,511,929.  After 
May  1, 1909,  the  dty  proceeded  In  substantial 
compliance  with  the  statute  to  vote,  Issue, 
and  register  with  the  county  clerk  bonds  In 
tbe  sum  of  f21,000  to  redeem  the  orders,  war- 
rants, and  scrip  ontstandliig,  and  prsBented 


the  same  to  the  defendant,  Auditor  of  State, 
for  registration.  Tbe  Auditor  ruled  that  tbe 
city  was  entitled  to  issue  additional  bonds 
to  the  amount  of  about  $2,700  only,  under 
the  limitation  provided  In  section  8,  c.  62, 
Laws  of  1909,  restricting  such  Issue  to  1^ 
per  centum  of  the  assessed  value  of  all  the 
taxable  property  within  the  city,  as  shown 
by  the  assessment  books  of  the  year  previous. 
He  refused  to  roister  bonds  to  any  greater 
amount  This  section,  which  the  defendant 
contends  is  applicable,  reads : 

*^Sec.  8.  -Section  1,  chapter  128  of  the  Laws 
of  1907,  is  hereby  amended  to  read  as  fol- 
lows :  Section  1.  At  no  time  shall  the  bond- 
ed indebtedness  of  any  city  of  the  second 
class  exceed  one  and  one-half  per  centum  of 
the  assessed  value  of  all  the  taxable  proper- 
ty within  said  city,  as  shown  by  the  assess- 
ment books  of  the  year  previous  to  the  one 
in  which  a  new  issue  of  bonds  is  proposed  to 
be  made;  provided  bonds  issued  to  pay  the 
costs  of  improvement  for  which  a  special  tax 
is  levied  upon  the  property  improved,  and 
bonds  Issued  to  pay  the  cost  of  improvements 
of  intersections  of  streets,  alleys  and  avenues 
and  that  portion  of  tbe  street  immediately 
in  front  of  city  property,  shall  not  be  includ- 
ed in  estimating  said  bonded  Indebtedness; 
and  provided  further,  that  nothing  In  this 
section  shall  be  construed  to  prevent  the  is- 
suing of  bonds  to  refund  existing  bonded 
indebtedness ;  hut  nothing  herein  shall  affect 
bonds  issued  or  that  may  be  Issued  hereaft- 
er under  and  by  virtue  of  chapter  101  of  the 
Laws  of  1905." 

Chapter  62  took  effect  March  8,  1909. 

The  plaintiff  contends,  for  reasons  which 
we  need  not  discuss,  that  the  restriction  In 
section  8,  supra,  is  Invalid,  if  applicable  to 
this  case,  and  says  the  issue  of  the  bonds  In 
question  Is  expressly  provided  for  in  section 
1,  e.  91.  Laws  of  1909,  which  took  effect  April 
1,  1909,  which  is  the  last  pronouncement  of 
the  law.  The  portion  of  section  1  applica- 
ble reads: 

"Section  1.  The  mayor  and  councllmen  of 
any  dty  of  the  second  or  third  class  are  here- 
by authorized  to  Issue  the  bonds  of  such  city 
In  an  amount  not  to  exceed  the  existing  float- 
ing Indebtedness  of  such  dty,  said  bonds  to 
be  used  In  the  redemption  of  the  outstanding 
orders,  warrants  and  scrip  of  audi  city  oat* 
standing  May  1,  1909.   •   •   • " 

The  defendant  maintains  that  both  acts  are 
valid,  and  that  It  must  be  presumed  that 
chapter  91  was  enacted  with  knowledge  of 
the  restriction  contained  In  chapter  62,  and 
that  such  restriction  should  be  read  into  the 
latter  act  as  an  exception. 

In  view  of  the  general  policy  of  the  Legis- 
lature to  enable  cities  to  issue  bonds,  and 
thereby  to  distribute  the  payment  for  nw- 
essary  improvements  through  a  number  of 
years.  Instead  of  requiring  a  heart-breaking 
lery  to  pay  all  in  one  year,  we  think  it  was 
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the  pnrpose  ct  th«  Legtalatare  lather  to  make 
tlie  provldon  In  chapter  91  an  ncepUon  to 
the  restriction  In  chapter  62.  The  two  acts, 
haTlog  bem  passed  1^  the  Lexlslatore  at  the 
same  session  and  so  nearly  at  the  same  time^ 
should  as  to  these  prorlalons  he  r^arded  as 
one  act  Tbm  construed,  the  issae  of  bonds 
in  cities  of  the  second  and  third  dasses  Is 
limited  In  amount  to  1%  per  centum  of  the 
assessed  Talne  of  taxable  property  In  the  dty 
for  the  year  preceding  that  In  which  the  Is- 
sue Is  made,  accept  as  itrovlded  In  chapter 
62,  and  that  bonds  may  be  issued  to  the 
amount  of  the  floating  indebtedness  of  sadi 
city;  said  bonds  to  be  need  to  pay  the  or- 
dov,  warrants,  and  scr^  at  snch  city  ont- 
standing  May  1,  1900. 

The  peremptory  writ  Is  allowed.  Judgment 
against  the  defoidant  for  costs.  All  the  Jus- 
tices concurring. 


CITY  OP  NEWTON  v.  TOEVS. 
(Supr^e  Court  of  Kansas.   March  12.  1810.) 

(SvlMut  fry  th0  Court) 

1.  ReFEBEKOE  (J  107*)— HSVIEW  of  PlNDIWQS 

— BlU.  or  EXCEFTIOHS. 

A  party  desiring  to  have  tlie  evidence  vhich 
has  been  taken  In  a  trial  before  a  referee  re- 
viewed by  the  district  court,  to  determine 
whether  It  supports  the  findings,  should  have  a 
bill  of  exceptions  containing  such  evidence  al- 
lowed by  the  referee;  and.  If  it  hi  oecessary  to 
do  so,  should  apply  to  the  referee  for  time  to 
prepare  exceptions. 

[Ed.  Note.— For  oilier  caaes,  eee  Refemiee, 
Cent  Dig.  f  207;  Dee.  Dig.  I  107.*] 

2l  RarBBENCK  (S  107*)— Review  of  Evidence 
—Application  fob  Bill  or  Exceptions. 
If  there  Is  not  sufficient  time,  or  opportuni- 
ty is  not  given  to  make  snch  application  to  the 
referee,  it  should  be  made  to  the  court  and  for 
the  purpose  of  having  such  exceptions  allowed 
by  the  referee  the  court  may  direct  the  report 
to  be  held,  or,  If  filed,  to  be  referred  back  to 
the  leferse;  or  tlie  ooort  might  order  the  ref- 
eree to  report  the  evidence. 

[Ed.  Note^For  other  cases,  see  Reference, 
Cent  Dig.  I  208;  Dec.  Dig.  |  107.'] 

8.  Appeal  and  Ebbob  (8  17&*)— Review— Ev- 
idence Taken  Befobe  RErEBEE. 

Evidence  taken  before  a  referee,  but  not 
brought  before  the  district  court,  cannot  prop- 
erly be  reviewed  in  this  court  to  determine 
whether  it  supports  the  Gndiags  of  the  referee, 
but  upon  an  examination  of  that  part  of  it 
which  is  abstracted,  it  is  found  to  support  the 
findings  to  which  it  relates. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1137-1140;  Dec.  Dig.  $ 
179.*] 

Appeal  from  District  Court,  Harvey  Coun- 
ty; P.  J.  Galle,  Judge. 

Action  by  the  City  of  Newton  against  H. 
F.  ToevB.  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

The  appellaut  was  treasurer  of  the  city  of 
Newton  from  April,  1898,  to  May,  1905.  He 
was  sned  tor  an  amount  alleged  to  be  due  to 
the  dty  because  of  errors,  <mii8st(His,  and  in- 
correct charges  In  his  accounts.  A  trial  be- 


fore a  referee  resulted  in  a  Judgment  against 
him  from  which  he  ai^)eals.  The  rtf nee  re- 
sided in  Hutchinson.  The  appellants  attor- 
ns resided  in  Newton.  On  December  13th, 
the  appelant  received  a  notice  by  mall  from 
the  referee  that  his  report  would  be  filed  on 
the  16th  day  of  that  month  at  Newton,  and 
a  copy  of  (he  report  was  Inclosed  with  the 
notlc&  On  the  next  day  he  sent  hts  objec- 
tions and  exceptions  to  the  referee  by  mall, 
which  the  referee  mailed  to  the  clerk,  the  re- 
port haviiie  been  sent  to  the  clerk  before  the 
fflcceptions  were  received.  The  eiceptlooB 
were  principally  upon  the  ground  that  the 
evidence  did  not  sustain  the  findings.  Decem- 
ber 15th  was  Sunday.  The  report  was  filed  on 
the  16th.  On  December  ITth  the  defendant's 
attorney  filed  a  motion  in  court  to  set  aside 
the  report  embodying  the  same  objectioos 
stated  in  the  exceptions  sent  to  the  referee, 
together  with  bis  affidavit  showing  that  vo- 
luminous testimony  had  been  taken  on  the 
trial  by  three  stenographers,  one  being  the 
official  court  reporter,  and  that  transcripts 
of  the  evidence  could  not  be  obtained  fn  less 
than  two  weeks.  On  December  18th  the 
court  convened,  and,  on  the  application  of 
the  appellant,  contlnaed  the  hearing  of  the 
motion  to  set  aside  the  report,  as  well  as  a 
motion  of  the  city  to  confirm  It,  until  Jan- 
uary 9th.  On  January  8th  the  appellant  filed 
another  motion  to  set  aside  the  report  for 
the  reason  that  no  time  had  been  given  by 
the  referee  to  prepare  a  bill  of  exceptions 
before  filing  it  This  reason  was  not  includ- 
ed in  his  first  motion,  nor  In  the  exceptions 
mailed  to  the  referee.  On  January  9th  the 
appellant  filed  another  application  for  a  con- 
tinuance of  all  the  pending  motions  "to  give 
time  to  procure  from  the  stenographers  a 
complete  transcript  of  the  evidence  with  the 
exhibits  offered,  *  •  *  and  file  the  same 
with  the  clerk."  Re  offered  the  testimony  of 
his  attorney  in  support  of  this  application 
showing  the  receipt  of  the  notice  from  the 
referee,  his  action  thereon,  and  his  efforts, 
after  receiving  notice  from  the  referee  to 
procure  transcripts  of  the  testimony,  which 
transcripts  had  not  yet  been  completed.  On 
cross-examination  It  was  shown  that  he  did 
not  apply  to  the  referee  for  time  to  prepare 
a  bin  of  exceptiona  embodying  the  testimony, 
the  witness  stating  that  he  did  not  have  time 
to  do  sa  The  continuance  was  refused,  the 
report  confirmed,  and  the  Judgment  was  en- 
tered thereon.  A  motion  to  set  aside  the 
findings  and  for  a  new  trial  was  overruled. 
The  appellant  asked  for  and  was  granted 
time  untU  February  11th  In  which  to  prepare 
a  bill  of  exceptions.  The  bill  of  exceptions 
was  allowed  and  filed  on  that  day,  but  It  did 
not  contain  any  of  the  erldence  takm  on  the 
trial.  The  time  for  making  a  case  for  the 
Supreme  Court  was,  jxfiou  the  application  of 
the  appelant  extended  to  the  16th  day  of 
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May,  1008.  On  that  day  the  appellant  filed 
a  transcript  of  the  notes  of  tbe  three  stenog- 
rapbers,  each  of  whom  had  taken  a  part  of 
the  testimony  before  tbe  referee.  The  official 
stenographer  certified  to  the  part  so  taken 
by  him,  as  provided  by  section  1  of  chapter 
320  of  tbe  Laws  of  1905.  The  other  stenog- 
raphers certified  to  tbe  parts  taken  by  them 
respectively.  On  tbe  same  day  the  appellant 
served  notice  on  the  plaintiff's  attorney  of 
the  filing  of  such  transcripts,  and  on  the 
same  day.  May  16,  1908,  presented  to  the 
Judge  In  pursuance  to  a  notice  previously 
given,  a  purported  case-made  whlcb  was  sign- 
ed and  filed  on  that  day.  Tbe  case-made  con- 
tains a  transcript  of  the  record  Including  the 
«Tldence  so  certified  to  by  tbe  stenographers, 
and  Is  certified  to  as  provided  by  the  rules  of 
this  court 

Clarence  Spooner  and  O.  F.  Grattan,  for 
appellant  C.  8.  Bowman,  for  appellee. 

BENSON,  J.  (after  stating  the  facta  as 
above).  A  motion  1>  made  to  dismiss  the 
IMtltlon  In  MTor  because  the  case-made  was 
not  signed  In  time.  The  case  was  signed  on 
the  day  to  which  tbe  time  allowed  therefor 
3iad  been  last  extended,  which  was  too  late. 
Maynes  v.  Gray,  69  Kan.  49,  76  ^c.  443, 105 
Am.  St  R^.  146.  TUs  seems  to  be  conceded. 
A  transcript  ot  the  record  however  is  Includ- 
ed in  the  case-made,  and  the  motion  cannot 
be  sustained. 

The  appellant  alleges  error  In  sustaining 
the  plaintiffs  donarrer  to  one  of  the  defenses 
•contained  in  lils  answer,  and  In  overruling 
his  demurrw  to  oaB  ct  the  gronnda  of  the 
reply.  As  these  decisions  were  made  more 
than  one  year  before  the  record  was  filed  in 
this  court  tta^  cannot  be  reviewed.  Corum 
V.  Hubbard,  69  Kan.  608.  77  Fac.  630;  Gas 
Co.  T.  Altoona,  79  Kan.  466,  100  Fac.  50.  21 
Zi.  B.  A.  (N.  S.)  ZL4. 

Motions  to  require  the  plaintiff  to  sepa- 
rately state  its  causes  of  action  and  other- 
wise correct  its  petition  were  overruled,  and 
tills  ruUnc  is  also  complained  of.  The  only 
■cause  of  action  was  the  failure  of  the  defend- 
ant to  account  for  and  pay  over  to  liis  snc- 
•cesBor  tiie  money  in  his  hands  as  treasuro-. 
Incidental  to  this  charge,  some  of  the  Items 
■of  alleged  shortage  are  specified,  but  these 
Are  not  separate  causes  of  action,  and  tbe 
ruling  was  not  erroneous.  Tbe  defendant  de- 
manded a  Jury  trial,  but  the  case  Involved 
tbe  examination  of  long  accounts,  and  was 
a  proper  case  for  reference.  Gen.  St  1001, 
^  4739  (Code  Civ.  Froc.  |  292). 

Tbe  appellant  allures  error  in  the  refusal 
to  set  aside  the  report  of  the  referee  on  the 
ground  that  time  had  not  been  allowed  by 
the  referee  to  prepare  a  bill  of  exceptions  be- 
fore filing  his  report.  A  bill  of  exceptions 
was  allowed  by  the  court  upon  overruling 
this  motion,  which  discloses  the  facts  con- 
.ceming  the  filing  of  the  report,  the  notice 
thereof  given  by  tbe  refwee,  the  efforts  made 


to  secure  transcripts  of  th^  evidence,  the 
motions  for  continuance  and  rulings  thereon, 
and  the  other  proceedings  before  and  at  tbe 
time  the  report  was  confirmed,  as  set  out 
in  the  statement  above.  The  bill  of  excep- 
tions was  presented  and  signed  too  late,  the 
rule  being  the  same  as  stated  above  with  ref- 
erence to  a  case-made  (State  v.  Burton,  70 
Kan.  199.  78  Fac.  413);  but  treating  the 
matters  contained  In  it  as  properly  presented 
here,  It  appears  that  the  appellant  did  not 
at  any  time  ask  to  have  the  report  with- 
held from  the  files  until  he  could  prepare  a 
bill  of  exceptions  containing  tbe  evidence  to 
be  presented  to  the  referee  for  allowance,  nor 
to  have  the  report  referred  back  to  the  refer- 
ee, or  the  reference  held  open  or  reopened 
for  that  purpose.  Neither  did  he  ask  for  an 
order  requiring'  the  referee  to  report  the  evi- 
dence. It  may  be  presumed  that  what  the 
appellant  desired  to  accomplish  was  to  have 
the  evidence  presented  to  and  reviewed  1^ 
the  court  to  determine  whether  it  supported 
tbe  findings  of  the  referee  against  him.  In 
this  situation  It  would  have  been  good  prac- 
tice to  apply  to  tbe  referee  for  the  allowance 
of  a  reasonable  time  to  prepare  exceptions  con> 
tainlng  tbe  evidence,  which  should  be  grant- 
ed. Code  Ctv.  Froc.  205  (Gen.  St  1901,  S  4742) ; 
Davis  V.  Finney,  37  Kan.  165,  14  Fac  463. 
If,  in  this  case,  the  time  was  insufficient  to 
permit  such  application  to  be  made  the  ap- 
pellant should  have  applied  to  tbe  court  or 
Judge  for  an  order  requiring  the  referee  to 
allow  aadti  time.  If  the  report  was  filed  be- 
fore the  application  could  have  been  heard, 
the  court  might  still  have  referred  the  report 
back  to  the  referee  for  this  purpose,  or  an  or^ 
der  might  have  been  asked  for  requiring  tlie 
referee  to  report  the  evidence,  but  none  of 
these  steps  were  taken,  and  the  evidence  waa 
not  brought  before  the  court 

The  appellant  contends  that  the  evld^ce 
doea  not  support  the  findings.  As  the  pr(4>er 
steps  to  have  tbe  evidence  reviewed  in  the 
district  court  were  not  taken,  and  the  evi- 
dence was  not  before  that  court  It  cannot 
properly  be  reviewed  hwe.  We  tiave,  how- 
ever, «amined  that  part  of  the  evidence  ab- 
stracted by  the  appelant,  and  It  appears  to 
support  the  findings  to  whidi  It  relates.  We 
must  presume  that  this  Is  true  ot  the  great 
mass  of  evidence  not  abstracted. 

Complaint  is  made  becavse  trannctlona 
that  had  occurred  8  to  14  yeara  before  the 
anit  was  begun  were  investigated.  The  ap- 
pellant ought  not  to  complain  of  this,  for  he 
filed  a  stipulation  expressly  waiving  the  de- 
fense of  the  statute  of  limitations,  thereto 
consenting  to,  if  not  inviting,  an  investiga- 
tion of  tbe  accounta  referred  to  In  the  peti- 
tion without  r^rd  to  the  lapae  of  time  It 
ia  not  necessary  to  consider  wtietha  the 
transcripts  of  testimony  token  befoxe  the 
referee  were  properly  authenticated  as  a  part 
of  the  record  undo-  section  1  of  chajiter  830 
of  tbe  Laws  of  1006,  for  tka  eTideoce  wai 
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never  brought  before  tbe  district  court  for 
ItB  ponsideratlon. 

The  referee  expreuly  found  that  the  •hort- 
ages  were  not  caused  by  Intentional  wrong, 
but  arose  out  of  errors  In  keeping  the  ac- 
counts. Upon  a  careful  examination  of  the 
record  and  the  evidence  abstracted,  no  error 
l8  found  in  the  proceedings.  It  Is  believed 
that  the  result  would  not  have  been  dltEerent 
if  all  the  evldmce  liad  been  btfoze  OtB  dis- 
trict court 

The  Judgment  Is  aOlrmed.  AD  the  Justices 
concurring. 


McClelland  t.  Missouri  PAa  rt.  co. 

<etbpiane  Oonrt  ei  Kanus.   March  12,  1910.) 
(SvUahut  by  the  Court.) 

RaIUOADS  ({  326*>--A00IDBIIT  AT  CBOBBIHO— 

AssuifpnoN  or  Risk. 

The  plaintiff  was  drivbif  along  a  highway 
with  a  load  of  hay,  and  came  to  a  lallwav  crou- 
lag;  The  railway  cmnpany  wm  engased  at  the 
time  In  repairing  Its  tradi  and  roadbed,  and  had 
taken  up  the  crosBlng  and  raised  the  rails  sev- 
eral Inches.  The  plalntlfl  stopped  faia  team,  got 
down  from  the  wagon,  went  to  the  crossing,  and 
talked  with  the  foreman  Id  charge  of  the  woik. 
The  foreman  said  be  would  have  the  crossing 
ready  for  him  In  a  few  minutes,  and  the  sec- 
tion men,  under  the  directions  of  the  foreman, 

Sat  back  the  crossing  boards  and  threw  in  some 
irt.  The  foreman  then  said  to  him:  "The 
crosdng  Is  ready  for  you.  Do  yon  think  you 
can  CTon?'  The  plaintiff  said  ne  thought  he 
could.  In  attempting  to  drive  over  the  tempo- 
raiT  crossing,  the  load  of  hay  was  overturned, 
and  the  plaintiff  was  injured.  Held,  in  an  ac- 
tion to  recover  damages^  ^at  in  using  the  tem- 
porary cRMsing  which  had  been  placed  there 
lor  bis  use  the  plaintiff  acted  upon  his  own 
Judgment,  with  fall  knowledge  of  its  condition, 
and  that  there  was  no  neelwnce  on  the  part  of 
the  railway  eranpany  wUtu  would  entitle  him 
to  recover. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  II 1097-1042;  Dec.  Dig.  {  326.*] 

Appeal  from  District  Court,  Greenwood 
County;  O.  P.  Alkman,  Judge. 

Action  by  Oeorge  W.  McClelland  against 
the  Mlasoorl  Padfle  Railway  Company. 
Jndgment  •  for  defendant  and  plalntlfl  ap- 
peals. Affirmed. 

D.  B.  Fuller  and  FarreUy  &  Evans,  tor  ap> 
pellant  Richards  &  Benton  (A.  B.  MUler,  of 
coonad),  for  appellee. 

PORTED,  J.  In  84)temb»,  190f^  tbe  de- 
fendant  was  making  some  repairs  and  Im- 
provements to  Its  roadbed  and  track  across 
s  blgbway  In  Greenwood  county.  In  doing 
the  work  It  became  necessary  to  remove  tbe 
plaxft  croealng  and  to  raise  the  rails  of  tbe 
tradk  aereral  inches.  Af(er  the  crosalng 
plante  bad  been  removed,  and  while  the 
seetlrai  men  were  engaged  In  raising  and  sur- 
facing the  trade,  the  plalntlfl  approached  the 
crossing  with  a  load  of  bay.  When  within 
abont  00  fWt  of  tbe  track  be  stopped  bis 
team,  got  down  off  the  wagon,  went  to  the 


crossing,  and  talked  with  the  foreman.  Tbe 
foreman  said  he  would  have  tbe  crossing 
ready  for  blm  in  a  few  minutes,  and  tbe 
section  men,*undeT  the  direction  of  the  fore- 
man, put  ttack  the  crossing  boards  and  threw 
In  some  dirt  Tbe  foreman  then  said  to 
him:  "The  croaslng  Is  ready  for  you.  Do 
you  think  yon  can  cross?"  The  plaintiff 
said  he  thought  he  could.  The  railway  cross- 
es this  highway  running  northeast  at  an 
angle  of  about  45  degrees,  and  tbe  plalntlfl 
was  traveling  north.  Just  before  he  started 
over,  one  of  tbe  section  men  advised  blm 
to  drive  agnarely  across,  bo  that  the  front 
wheels  would  strike  tbe  rail  at  the  same 
time.  The  plaintiff,  however,  drove  straight 
ahead,  and  the  left  wheels  of  the  wagon 
dropped  off  the  rails  just  as  the  right  wheels 
mounted  them.  The  jolting  of  tbe  wagon 
overturned  tbe  load,  throwing  the  plaintiff  to 
tbe  ground,  causing  tbe  fracture  of  a  bone 
In  the  foot  and  other  Injoriea  to  tbe  ankle. 
This  action  was  to  recover  damages  for  his 
Injuries.  The  case  was  tried  before  a  jury, 
and  a  verdict  rendered  in  favor  of  tbe  de- 
fendant A  new  trial  was  denied,  and  tbe 
plaintiff  brings  this  appeal. 

One  complaint  la  that  the  Instructlcms  as 
a  whole  were  incomplete  and  misleading. 
There  were  no  intricate  questions  of  law  in- 
volved in  tbe  cas&  The  Issues  were  Blmfrie. 
Tbrae  was  no  serious  conflict  In  tbe  evidence, 
and  nothing  to  require  elaborate  instmctiODS. 
Tbe  instmctions  fairly  covered  all  tbe  ques- 
tions, and,  besides,  the  plaintiff  made  no  re- 
quest for  any  instructions.  Particular  com- 
plaint is  made  of  the  eij^tb  tautnictlon, 
wbic3i  reads  as  follows:  "(8>  If  the  plaintiff 
got  ott  of  his  wagon  upon  arriving  at  the 
crossing  in  qnestton,  and  stood  by  and  saw 
the  condition  the  erossing  was  In,  and  saw 
and  knew  tbe  manner  in  which  it  was  fixed, 
and  knew  that  It  being  fixed  for  him  to 
cross  over,  and,  knowing  the  manner  and 
condition,  expressed  his  approval  thereof, 
and  stated  in  substance  that  it  was  all  right, 
and  thereupcm  drove  onto  and  over  the  cross- 
ing, and  was  Injured  in  so  doing,  by  reason 
of  the  manner  in  which  it  had  been  fixed 
for  him  to  cross,  then  and  in  that  case  be 
cannot  recover.'*  We  think  this  correctly 
states  tbe  law  aa  applied  to  tbe  fbcts.  True, 
as  the  plaintiff  argues,  it  was  tbe  doty  of 
tbe  dtf  endant  to  maintain  and  ke^  its  high- 
way crossings  In  a  safe  and  suitable  stato  of 
repair;  but  tbe  rule  has  no  possible  bearing 
<m  a  case  of  this  kind.  In  order  that  a  rail- 
way company  may  fulfill  this  obligation,  it 
must  have  an  opportunity  to  make  necessary 
changes  and  repairs  In  its  roadbed  at  public 
crossings.  If  the  defendant  had  conpleted 
this  change  in  tbe  crossing,  and  bad  left  it 
In  an  unsafe  condition,  a  differoit  question 
would  arls&  ^nut  would  have  been  a  failure 
to  keep  and  maintain  the  crossing  in  suffi- 
cient r^Ir.    But  here  tbe  defendant  was 
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engaged  In  tbe  woric  of  changJng  it*  tracfe 
at  a  blghway.  Tbexe  was  no  cnmlng  there 
when  the  plaintiff  drove  up.  A  tanporary 
cue  was  put  In  for  the  pnrpote  of  allowing 
blm  to  cross  at  that  time.  If,  In  bis  judg- 
ment, be  conld  safely  do  so.  City  of  Horton 
T.  Trompeter,  S8  Kan.  150,  85  Pm,  1106,  and 
otber  cases  cited.  In  which  It  Is  hcAd  that  It 
Is  not  necessarily  negligent  for  a  person  to 
nse  a  sidewalk  or  street  after  be  had  notice 
that  it  is  out  repair,  have  no  application 
here.  It  was  not  necessarily  n^ligoit  for 
the  plaintiff  to  attempt  to  nse  this  crossing. 
Tbe  erldeoce  shows  that  another  person 
drove  over  it  safely  with  a  load  of  hay  a 
few  minntes  after  the  plaintiff's  attempt  and 
while  the  crossing  was  in  the  same  condi- 
tion. After  the  section  men  had  llzed  it  for 
tbe  plalntll^  be  determined,  with  fall  knowl- 
edge of  Its  condition,  that  be  could  safely 
nse  it,  and  Tolntttarlly  made  the  attempt 

There  Is  a  complaint  that  the  Instructions 
failed  to  define  c<mtrlhatory  negligence  cor- 
rectly. Tba  law  of  ccmtrlbatory  negligence 
was  not  InTolTOd  to  any  swions  »tent  Be- 
fore he  conld  recover,  it  was  necessary  for 
the  plaintiff  to  show  that  the  d^endant  was 
gnllly  of  some  negligence.  UnlesB  it  was  neg- 
llgmt  in  snne  duty  it  owed  to  him,  It  would 
main  no  difference  whether  his  negligence 
cimtrlbnted  to  the  Injury,  or  it  was  caused  by 
an  accident  Tliere  was  no  evidence  of  any 
negllgmce  on  tbe  part  of  the  defendant;  and 
It  would  not  have  been  error  If  tbe  court  had 
sustained  a  demurrer  to  the  evidence,  or  bad 
directed  a  verdict  In  ftivor  of  the  company. 

Tbe  Judgmeot  is  affirmed.  All  the  Justices 
concurring. 


McOORMicK  T.  Mccormick. 

(Supreme  Court  of  KanssB.   Marcb  12,  1910.) 

(Byllahua  hy  tk»  Court.) 
1.  DivoBCE  (H  168,  201,  S28,831*)-JnDOUENT 

(I  470*)— lUES  JXTDIGATA— VBKUX— JUBISDIC- 

Tion. 

In  December,  1007.  the  defendant  obtained 
a  divorce  from  his  wife,  the  plaintiff,  In  the 
dreuit  court  of  Jackson  county,  Mo.,  according 
to  the  laws  of  that  state.  Tbe  wife  was  residing 
at  the  time  In  Shawnee  count;.  Kan.,  and  was 
served  by  publication  only.  She  knew  of  tbe 
pendency  of  the  action,  but  made  no  aimearance. 
The  decree  made  no  reference  to  alimony  or 
property  rights.  In  July,  1906,  the  plaintiff 
brought  an  action  for  alimonv  In  Riley  connty, 
Kan.,  where  Uie  defendant  haa  real  estate  which 
was  sequestered  to  pay  tbe  judgment  sought. 
The  defendant  pleaded  the  Missouri  decree  and 
offered  it  in  evidence  at  the  trial.  Held: 

(1)  The  present  action  was  properly  instituted 
in  RileT  county. 

^  The  Missouri  court  had  jurisdiction  to 
hear  the  cause  before  it  even  if  the  allegations 
of  the  petition  were  false,  and  to  render  tbe  de 
cree  even  if  moved  to  do  so  by  false  testimooy. 

(3)  The  Missouri  decree  was  not  open  to  col- 
lateral impeachment  on  the  ground  of  fraud. 

(4)  By  chapter  184  of  the  Ikwa  ot  1907.  which 
took  effect  on  March  21.  1907,  the  Legislature 
made  the  recognition  and  enforcement  of  for- 
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eign  divorce  decrees  based  on  publication  serv- 
ice obligatory  in  this  state,  and  placed  such  de- 
crees on  the  same  baa^  as  judgments  of  the 
courts  of  this  state  with  respect  to  all  persoDS^ 
and  the  status  of  all  persons,  affected. 

(5)  owing  the  decree  of  the  Missouri  court 
the  force  It  would  have  If  rendered  by  a  court  of 
this  state.  It  was  as  effectual  as  If  It  had  been 
founded  on  personal  service.  It  dissolved  tbe 
marriage,  and  the  plaintiff  was  no  longer  tbe 
defendant's  wife.  The  cause  was  open  for  tbe 
consideration  of  the  subject  of  alimony.  No  ap- 
plication for  alimony  having  been  presented, 
and  no  award  having  been  made,  tbe  judgment 
is  a  bar  to  tbe  recovery  of  alimony  now,  al- 
though tbe  matter  was  not  specifically  referred 
to  in  the  decree.  The  facts  embraced  In  the  Is- 
sues presented  by  the  petition  on  which  the  de- 
cree rests  are  res  judicata.  The  ^strict  court  of 
Riley  oouaty  had  no  authority  to  enforce  tbe 
matrimonial  obligation  upon  woidi  tbe  ri^t  to 
alimony  depends,  and  tbe  jdaintUf  no  longer  has 
any  of  tbe  rights  which  a  wife  possesses  respect- 
ing her  husband's  property. 

(6)  Tbe  case  of  Roe  v.  Roe,  52  Kan.  724,  85 
Pac.  806,  89  Am.  St  Rep.  S67*  sppiOTed  and 
followed.  Hie  case  of  Rodgers  r.  Bodgers^  06 
Kan.  488,  48  Pa&  779.  disUngulshed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Die.  M  549,  591,  827-830  842;  Dec.  Dig.  H 
168»  201,  820,  831;*  Judgment  Cent  Dig.  I 
907;  Dec.  Dig,  I  470.*] 

f Additional  Syttabtu      BiitorM  Btaft.) 

2.  JUDOHEHT  (I  444*)  ~  VaUDXTT  —  PSBJUBED 

Tebtimont. 

A  judgment  procured  by  false  or  perjured 
testimony  U  not  open  to  a  direct  attack  on  that 
ground,  when  the  testimony  relates  to  an  issue 
raised  by  tii»  pleadings  and  tried  out  at  the 
hearing. 

[Ed.  Note.— For  other  cases,  see  Judgmrat 
Cent.  Dig.  i  839;  Dec.  Dig.  |  444.*] 

8.  JUDOHBNT  (I  514*)— TaUDITT. 

Every  Judfiinent.  whether  obtained  through 
fraud  or  not  is  valid  and  conclusive  as  to  all 
parties  thereto,  and  their  privies,  until  reversed, 
vacated,  or  perpetually  enjoined  by  some  pro- 
ceeding instituted  directly  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  {  966;  Dec.  Dig.  |£l4.*] 

Appeal  from  District  Court  Rll^  County; 
Sam  Kimble,  Judge. 

Action  by  Emma  Blanche  HcOormlck 
against  Joseph  L.  McCormtck.  Judgment  for 
plaintiff,  and  defendant  ajnwals.  Reversed 
and  remanded. 

Robt  J.  Brock,  Charles  Blood  Smith,  and 
Samuel  Bannun,  tor  aiqpellant  W.  F.  Schocb, 
Hin  C.  Wilson,  and  John  E.  Hessln,  for  ap- 
pellee. 

BUftCJH,  J.  The  action  In  the  district 
court  was  brought  by  Emma  Blanche  Hc- 
Oormlck to  obtain  alimony.  Judgment  wu 
rendered  In  her  favor,  and  the  defendant 
Joseph  I^  McCormlck.  appeals. 

The  petition  was  filed  on  July  23, 1908.  and 
shows  tbe  parties  were  married  In  1888  In 
Riley  coun^,  Kan,,  where  th^  continued  to 
reside  until  1905.  About  that  time  they  re- 
moved to  Kansas  City,  Mo.  In  September, 
1907,  tbe  plaintiff  removed  to  T<^ka,  In 
Shawnee  connty,  Kan.,  where  she  resided 
when  tbe  suit  was  begun.    Tbe  defendaut 
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owned  land  In  RUfly  county  wlilcta  the  platn- 
tlff  Bought  to  apiwoprlate,  but  he  continaed 
to  reside  In  HlaaonrL  The  caoaes  ot  action 
stated  were  extreme  cruelty,  groai  n^lect  of 
duty,  abandonment,  and  advltery;  the  facts 
being  set  fortti  In  detail.  The  plalnttfl  Jus- 
tified her  separation  from  the  d^endant  and 
her  remoral  to  Kansas  on  the  ground  of  his 
misconduct  The  iwayer  was  for  alimony  tai 
tlie  sum  of  910,000^  tor  a  receive  for  the 
land  In  Riley  county,  tor  a  division  of  prop- 
erty,  and  for  othw  relief.  ▲  receiver  was 
appointed,  who  took  possession  of  the  laud, 
and  the  def^cUmt  was  served  by  publication. 

The  defmdant  answered  by  admitting  the 
marriage,  and  flie  residence  of  the  parties 
as  stated ;  but  he  challenged  the  venue  and 
denied  the  chaises  of  misconduct  contained 
In  the  petition.  As  a  spedflc  defense,  It  was 
alleged  that  on  Decembw  10,  190T,  the  de- 
fendant was  divorced  from  the  plaintiff  by 
a  decree  ot  the  drcnit  court  of  Jackson  coun- 
ty. Mo.,  a  court  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  which  de- 
cree remained  unreversed  and  In  full  force 
and  ^ect,  and  consequently  that  idalntUF 
was  not  the  defendant's  wUe.  As  a  further 
defense,  and  as  a  bar  to  the  x^alntilTB  cause 
of  action,  the  defendant  pleaded  in  full  the 
proceedings  and  Judgmrat  tn  the  divorce  suit 
in  Missouri,  and  the  statutes  of  that  state 
governing  sudi  cases,  expressly  Invoking  the 
benefit  and  protection  of  article  4,  |  1,  of  the 
Constitution  of  the  United  States,  which 
provides  tliat  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords, and  Judicial  proceedings  of  every  other 
stat&  The  statutea  of  Missouri  set  out  in 
the  answer  prracribe  the  causes  for  wlilch  a 
divorce  may  be  obtained,  vest  Jurisdiction 
over  the  subject  of  divorce  In  the  circuit 
court  of  the  county  where  the  plalntlfT  re- 
sides, r^ulate  the  pleadings,  process,  and 
proceedings,  and  among  sudi  regulations  pro- 
vide for  service  by  publication  on  nonresident 
defraidants.  The  duly  authenticated  record 
of  the  proceedings  and  Judgment  exhibited 
in  the  answer  show  full  compliance  with 
these  stntntee,  Including  valid  service  by  pub- 
lication. The  petition  stated  that  Joseph  U 
McCormlck  was,  at  the  time  the  petition  was 
filed,  and  for  more  than  one  whole  year  prior 
thereto  bad  been,  an  actual  resident  and  cit- 
izen of  Jackson  county  in  the  state  of  Mis- 
souri, and  had  contlnnonsl;  resided  during 
all  of  said  time  In  said  county  and  state.  A 
cause  of  action  for  divorce  on  the  statutory 
ground  of  Indignities  rendering  bis  condition 
Intolerable  was  stated,  and,  among  other  al- 
l^atlona,  api>eared  the  following:  "Plain- 
tiff further  alleges  that  on  or  about  the  26th 
day  of  September,  1907,  the  said  defendant, 
without  the  knowledge  or  cons^t  of  this 
plaintiff,  packed  up  the  household  goods  be- 
longing to  this  plaintiff  and  shipped  them  to 
some  point  unknown  to  this  plaintiff,  and 
tcuk  with  her  a  horse  and  carriage  belonging 
to  this  plaintiff,  and  took  the  children  of 


plaintiff,  and  left  for  some  place  unknown 
to  this  plaintiff,  and  that  defendant  has  ab- 
sconded and  absented  herself  from  h«r  usual 
place  of  abode  in  flils  stste  so  that  ^e  oi^ 
dlnary  process  of  law  cannot  be  s^ed  iqiKm 
her  in  the  state  of  Missourt" 

The  decree  which  was  rendered  reads  as 
fbllows:  "Now,  on  this  day  comes  plaintiff 
in  person  and  by  attorney,  and  defendant,  al- 
though lawfully  summoned  by  publication, 
proof  of  whldi  is  made  and  filed  herdn,  comes 
not,  but  makes  default  This  cause  now  com- 
ing on  tor  trial  Is  submitted  to  the  court  up- 
on the  pleadings,  and  after  having  heard  the 
evidence  the  court  finds  that  the  all^tions 
in  plaintiff's  petition  are  true ;  that  plaintiff  • 
is  the  Injured  snd  innocent  party  and  entitled 
to  the  rtilef  prayed.  VHiarefore  It  Is  adjudg- 
ed and  decreed  by  the  court  that  the  bonds 
of  matrimony  heretofore  contracted  between 
plaintiff  and  defendant  be,  and  the  same  are 
hereby,  dissolved  and  for  naught  hdd  and 
plaintiff  tomver  freed  from  the  obligations 
thereof.  It  Is  further  ordored  and  adjudged 
by  the  court  that  the  costs  hw^  be  paid  by, 
and  that  execution  therefor  Issue  against  the 
defendant** 

The  reply  to  the  defendant's  answer  con- 
sisted simply  of  a  general  doiial.  On  Uie  tri- 
al the  plaintiff  produced  snffielait  proof  to 
sustain  the  causes  of  sctlon  stated  in  the  pe- 
tition, and  to  show  that  her  separation  from 
the  d^endant  was  warranted  because  of  his 
wrongful  conduct  The  defendant  offered  to 
show  that  his  attorn^  In  the  Missouri  suit 
duly  advised  attorneys  representing  the  plain- 
tiff in  her  difficulties  with  her  husband  of  tlie 
pendency  of  that  action,  sending  them  a  coi^ 
of  the  publication  notice  contalnii^  the  date 
she  wag  called  uiKud  to  answer.  The  defrad- 
ant  further  offered  In  evidence  a  letter  of 
plaintUTs  attorn^  acknowledging  receipt  of 
an  acceptance  of  service  sent  them  by  de- 
fendant's attorneys,  for  signature,  and  declin- 
ing to  sign  the  same.  This  evidence  was  ex- 
cluded, and  the  defendant  duly  excepted. 
The  plaintiff  admitted  she  left  Kansas  City, 
Mo.,  without  defendant's  knowledge  and 
without  telling  him  where  she  was  going,  and 
admitted  she  did  not  notify  him,  after  she 
arrived  In  Topeka,  where  she  was.  She  al- 
so admitted  she  learned  of  the  suit  pending 
against  her  In  Jackson  county,  Mo.,  In  Octo- 
ber or  November,  1907.  The  decree  In  the 
Missouri  case  was  read  In  erldauie  over 
plalntUTs  objection. 

The  court  found  for  the  plaintiff  and  grant- 
ed her  alimony  in  the  sum  of  |8,000,  together 
with  attorney  fees  in  the  sum  of  $000.  One 
ground  of  the  decision  was  that  undw  the 
rule  announced  In  Haddodi  v.  Haddock,  201 
n.  S.  562,  26  Sup.  Gt  S25,  EjO  L.  Ed.  867.  the 
effect  of  a  foreign  decree  of  divorce  is  to  be 
determined  by  the  facts  of  each  case.  The 
court  also  said:  "That  where  the  Jurisdiction 
of  a  sister  state  has  been  Invoked  and  made 
operative  by  a  direct  or  indirect  fraud,  with- 
out the  existence  and  operation  of  which  the 
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Jurisdiction  wonid  not  ban  moTed,  the  ze- 
snlt  of  the  exerdae  of  tbat  Jnrtsdlctlon  Is 
TOld.  and  that  upon  the  proposition  that  the 
Integrity  of  the  courts  In  the  administration 
of  Justice  demands  that  any  moving  of  the 
court  procured  by  means  of  fraud  will  be 
abjured  promptly  by  that  court,  and  that,  as 
other  courta  act  upon  the  presumption  that 
the  courta  will  always  abjure  fraud,  this 
court  presnmea  that  the  circuit  court  of  Jack- 
son county,  Mo.,  under  the  facts  as  they  are 
disclosed  here,  would  abjure  Instantly  any 
exercise  of  Jurisdiction  and  deny  authority 
for  its  supposed  acts."  It  was  further  stat- 
ed tbat  the  facts  show  the  existence  of  fraud 
on  the  part  of  the  plaintiff  In  filing  a  false 
petition  in  the.Mlasonri  court,  and  that  no 
attempt  was  made  to  secure  personal  service 
on  the  defendant  In  that  action.  The  conclu- 
sion was:  "For  snch  reason  the  acUon  of 
the  clrcnlt  court  of  Jackson  county,  Ha»  in 
my  Judgment  does  not  estop  or  bar  the  exer- 
cise of  the  Jurisdiction  of  this  coort;  that  It 
was  inocated  by  the  fraud  of  the  iflalntlff, 
and  that  be  knew  it  was  false  and  fraudulent 
when  he  procured  it"  Tlie  court  also  held 
tbat  the  action  was  xnoperly  brought  In  RU^ 
county. 

The  pleading!  presented  no  laaue  of  fraud 
in  obtaining  the  Missouri  decree.  The  plain- 
tiff did  not  atta^  the  decree  on  the  ground 
of  fraud,  which  must  be  pleaded  whenerer 
relied  on,  and  the  defendant  was  not  called 
upon  to  answer  or  defend  agsSnst  any  such 
diarge.  The  attempted  lnq>eacbment  of  the 
decree  was  purely  collateral*  and  consequent- 
ly cannot  b^  sustained. 

The  circuit  court  of  Jackson  county  had 
Jurisdiction  over  tlie  sobject-matter  of  the 
action.  Service  was  made  upon  the  defend- 
ant according  to  the  method  inscribed  by 
statute.  The  sole  qnestion  to  be  tried  was: 
Was  the  petition  died  by  McGormtck  falae? 
The  court  eat  for  the  single  purpose  of  sift- 
ing that  spedflc  subject,  and,  whether  the 
petition  were  false  or  true,  full  Jurisdiction 
existed  to  find  out  about  the  matter.  If  the 
law  were  otherwise,  a  remarkable  situation 
would  be  presented.  The  court,  with  a  pe- 
tition for  divorce  before  It  stating  a  perfect 
cause  of  action  on  its  face  but  false  in  fact, 
would  have  no  power  to  sunuuon  witnesses, 
administer  oaths,  or  teke  testimony  to  see  if 
the  petition  were  true.  Although  instituted 
for  the  purpose  of  detecting  falsdiood  and 
circumventing  fraud  in  divorce  cases.  It  could 
not  take  a  single  valid  step  to  that  end.  If 
it  should  proceed  to  try  the  case  and  should 
find  the  allegations  of  the  petition  to  be  ei- 
ther false  or  true,  its  Juc^ment  would  be 
a  nullity  because  it  had  no  power  to  begin  the 
Investigation.  In  short,  it  would  be  Impos- 
sible for  a  court  to  render  a  blndlns  Judg- 
ment unless  it  had  a  petition  free  from  false- 
hood to  act  upon  from  the  beginning. 

In  the  case  of  Larimer  v.  Knoyle,  4S  Kan. 
338,  23  Pac.  487,  a  divorce  had  been  granted 
on  service  by  publication.   In  another  ae- 
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tlon  in  another  court  it  was  shown  that  the 
I>etltlon,  the  affidavit  for  service  by  publica- 
tion, and  the  affidavit  In  lieu  of  mailing  a 
copy  of  the  petition  were  all  false.  The 
court  held  that  Jurisdiction  was  not  affected 
and  the  Judgment  was  not  void.  Referring 
to  the  falsity  of  the  petition  as  a  nullification 
of  the  proceeding,  the  court  said:  "We  shall 
pass  over  the  claim  that  the  Judgment  In  the 
divorce  case  is  void  for  the  reason  that  the 
allegations  of  the  plaintiff's  petition  In  that 
case  were  untrue  and  false,  for  we  do  not 
think  it  baa  ever  been  held  by  any  court  that 
a  Judgment  was  absolutely  void  because  the 
allegations  contained  In  the  plaintiff's  peti- 
tion were  in  fact  untrue  or  false."  In  the 
case  of  In  re  Wallace,  73  Kan.  432,  89  Pac. 
687,  the  court  held,  dtlng  numerous  authori- 
ties, that,  when  Jurisdiction  depends  on  a 
fact  litigated  and  determined  In  the  action 
itself,  the  Judgment  rendered  is  conclusive 
evidence  of  the  existence  of  the  fact  and  of 
Jurisdiction  until  It  is  reversed  or  vacated  In 
a  direct  proceeding  for  the  purpose ;  and  that 
such  Judgment  cannot  be  contradicted  In  a 
collateral  proceeding.  The  law  Is  the  same 
In  Missouri.  "AU  of  the  authorities  hold 
that  a  Judgment  of  a  court  having  JnriadIC' 
tlon  of  the  subject-matter  of  controversy  and 
of  the  parties  cannot  be  Impeached  collateral- 
ly in  an  action  between  the  same  parties  or 
their  privies  in  law,  upon  a  point  put  in  is- 
sue and  decided,  but  that  the  party  desiring 
to  avoid  the  Judgment  must  atq[)ly  to  the 
court  which  pronounced  it  to  have  It  vacated. 
Callahan  v.  Grlswold,  &  Mo.  784;  Field  v. 
Sanderson,  84  Mo.  M2  [86  Am.  Dec  124]." 
Johnson  v.  Realty  Oo.,  167  Mo.  825,  839.  88 
S.  W.  933.  937.  The  Supreme  Court  of  the 
United  States  holds  the  same  opinion.  In 
the  case  of  Michaels  v.  Post,  21  Wall.  898,  22 
L.  Ed.  620,  an  assignee  In  bankruptcy  sued  a 
preferred  creditor  for  property  transferred. 
The  defense  was  that  the  petition  upon  which 
tbe  adjudication  in  bankruptcy  was  made 
was  filed  by  one  who  bad  released  his  dalm, 
who  was  not,  therefore,  a  creditor,  whose  pe- 
tition was  accordingly  fraudulent,  and  tha^ 
In  consequMice^  tbe  adjudication  waa  void. 
The  court  said  that  jurisdiction  is  conferred 
if  the  petition  which  Is  presented  sets  forth 
the  required  facta  and  the  court,  upon  proof 
of  service,  finds  the  facts  set  forth  In  the 
petition  to  be  tni& 

Since  flte  circuit  court  of  Jacfestm  county. 
Mo.,  had  as  ample  jurisdiction  to  b^in  a 
hearing  to  aacertaln  the  truOi  or  falsity  of 
the  charges  conteined  In  tbe  petition  as  the 
district  court  of  Blley  county,  Kan.,  possess- 
ed, all  that  followed  was  exercise  of  jurisdic- 
tion. The  court  might  be  deceived  by  false- 
hood and  perjury  just  as  the  Kansas  court 
might  be  deceived  by  the  same  means;  but 
If  It  were  deceived  it  did  not  lose  jurisdic- 
tion to  exercise  the  power  it  possessed  to  ad- 
judicate tiie  controversy.  A  judgmrait  pro- 
cured by  falae  or  perjured  testimony  not 
open  to  a  direct  attat^,  evow  on  that  cronn^ 
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•  when  the  tesUmonj  relates  to  an  lame  rais- 
ed hjr  the  pleadings  and  tried  out  at  the 
hearing.  Blectrlc  Plaster  Oo.  t.  Bine  Bapids 
Glt7  Township,  81  Kan.  780^  106  Pae:  1079, 
and  anUiorltles  dted  In  the  <vilnion. 

Since  the  Missouri  conrt  had  Jurlsdlctlim 
to  Investigate  whether  McCormlA'a  petition 
fbr  a  divorce  vrere  false  m  tme,  to  pass  np- 
<m  the  testimony  ofEered  to  sustain  it,  and 
tu  enter  a  decree  acc(»^ng  to  Its  view  of 
the  proof,  that  deoree  Is  not  open  to  col- 
latoral  attack  on  the  ground  of  frand  In  a 
salt  tor  alimony  In  Kansas.  Expressions  may 
be  found  In  the  law  bofdca  to  the  cOdct  that 
frand  vitiates  whatever  It  touches,  Including 
Judicial  acts,  which  Is  tme  «iouj^  subject 
to  ttie  limitations  stated  in  the  Blue  Bapids 
Case  and  provided  the  proper  remedy  be  em- 
ployed. In  some  cases  courts  have  suffered 
Judgments  to  be  Impeached  collaterally  on 
the  ground  at  ftand,  but  the  procedure  is 
unsound.  If  allowed  to  preraU,  the  litigatltm 
could  never  be  brought  to  a  dose.  It  could 
alWB^  be  alleged  that  the  last  Ju^ment 
was  procured  t^  fraud.  The  rule  Is  neces- 
sarily the  same  for  Jn^^mts  of  sister  states 
and  of  tUB  state  and  for  Jndgmente  based  on 
publication  service  as  wd}  as  those  based  on 
personal  service.  So  long  as  notice  by  pub- 
lication coaten  lawful  aotborlly  on  the  court 
to  hear  and  determine  the  determination  Is 
binding  until  set  aside  in  a  direct  proceeding. 
When  Jurisdiction  has  attadied,  the  frand  of 
a  party  in  procuring  an  Irr^rnlar  exercise  of 
Jurisdiction  does  not  destroy  Jurisdiction,  and 
nothing  but  want  of  Jurisdiction  Is  available 
en  collateral  attadi. 

In  the  case  of  Simpson  Kimberlin,  12 
Kan.  579,  tbe  court  said:  "Every  Judgment, 
-  whether  obteined  throni^  frand  or  not,  is 
valid  and  bindtaig  and  concSusIve  as  to  all 
parties  flwreto,  and  their  nviries,  imtU  re- 
▼ersed,  vacated,  set  aside,  or  perpetually  en- 
Joined  by  some  proceeding  institnted  direct- 
ly for  that  pnipoea** 

In  Head  v.  Daniels,  88  Kan.  1, 15  Fac.  911, 
Judgmmt  was  rendered  against  a  nonresi- 
dent, served  by  publication  only,  finding  an 
Indebtedness  to  be  due,  and  ordering  a  sale 
of  attached  real  estate.  The  sale  was  made 
and  confirmed,  and  a  sherUTs  deed  was  is- 
sued. Afterwards  the  proceeding  were  a^ 
tacked  collaterally  In  an  action  of  ejectment 
to  recover  the  land.  Olscussliv  the  subject 
of  service,  the  court  said:  "The  notice  was 
in  all  respects,  except  as  above  mentl<med, 
formal  and  sufficient ;  and  we  .think  It  was 
sufficient  in  every  re^wct,  and  valid.  It  was 
sufficient  to  advise  Mrs.  Denton  of  the  na- 
ture and  character  of  the  action  brought 
against  her,  and  of  ber  interests,  which  were 
sought  to  be  affected  by  the  action,  and  was 
to  her  a  substantial  compliance  with  all  the 
requirements  of  the  law.  This  was  certainly 
sufficient"  The  law  relating  to  collateral 
attack  was  th^  stated  as  follows:  "In 
conclusion,  we  would  say  that  collateral  at- 
tadts  upon  Judicial  ^oceedlngs  are  aever 


favored;  and  when  audi  attacks  are  made^ 
unless  it  is  dearly  and  conclusively  made  to 
appear  that  the  oourt  had  no  Jurlsdlcticm,  or 
that  it  ttmnscended  its  Jurisdiction,  the  pro- 
ceedings will  not  be  hdd  to  be  rcSA,  but  will 
be  held  to  be  valid.'* 

In  the  case  of  Davis  r.  Hagler,  40  Kan. 
187,  19  Fac.  828^  a  guardian  appointed  In 
Illinois,  and  his  ward,  a  resldoat  of  that 
state,  removed  to  Kansas.  Being  in  financial 
distress,  the  ward  obtained  a  sum  of  mon  ^ 
from  ttie  guardian  and  gave  the  guardian  a 
recdpt  In  fulL  On  the  strength  of  the  nn 
celpt,  the  guardian  made  a  settlement  wlUi 
the  probate  court  In  Illinois  and  detained  his 
discharge.  The  court  hdd  the  Judicial  itro- 
ceedings  in  Illinois  could  not  be  collatezally 
attacked  on  the  ground  of  frand,  in  a  suit 
commenced  in  Kftnsas. 

In  addition  to  what  has  already  been  quot- 
ed from  larlmtt  v.  Kioyle,  48  Kan.  838^  28 
Fac  487,  the  conrt  further  said:  "We  do  :not 
think  that  she  could  treat  the  Judgment  as 
an  abs(dnte  nullity,  and  void  In  a  collatwat 
Iffoceeding,  mwely  because  of  the  falsity  of 
the  petition  and  the  two  affidavits.  *A  di- 
vorce granted  by  the  court  of  the  domicile  ot 
both  parties  Is  valid  everywhere  under  the 
GonatUution  of  the  United  States,  and  under 
the  princtplcfl  of  international  law,  although 
the  d^endant  has  neither  been  summoned 
lua  voluntarily  ai^ieared,  provided  that  the 
laws  of  the  parties'  domicile  as  to  notice  by 
publication  or  otherwise  have  been  complied 
with.'  •  •  •  'Want  of  JurlsdicUon  In  the 
conrt  passb^  It  Is  the  only  cause  which  ren- 
ders a  dea«e  of  divorce  abaolntely  void; 
fraud  does  not,  nor  does  Irregularity.' " 

In  Morris  v.  Sadler,  74  Kan.  892,  88  Pac. 
69,  it  was  said  that  the  principle  of  law  here 
Involved  Is  so  well  established  that  no  ne- 
cessity existed  for  Its  formal  promulgation 

It  Is  not  quite  apparent  why  tbe  district 
court  made  the  point  that  personal  service 
was  not  made  In  Kansas  on  the  def«idant  in 
the  Missouri  case.  Sndi  service  was  not  es- 
sential to  Jurisdiction,  granting  It  to  be  per- 
missible under  the  laws  of  Missouri,  and 
would  have  conferred  no  hli^er  or  greater 
authority  on  Uie  oourt  to  bear  and  deter-, 
mine  the  c^uae  than  swlce  by  publlcatlcm. 
True,  such  snrlce  gives  actual  notice^  but 
the  defendant  In  the  Missouri  proceeding  ad- 
mlta  ahe  knew  the  suit  was  pending  before 
Judgment  was  rendeijed.  Fraud  can  scarcely 
be  predicated  upon  the  choice  of  one  of  two 
equally  lawful  courses;  but,  if  the  failure 
to  make  surioe  personally  carried  an  im- 
plication of  secrecy,  the  plaintiff  did  his  best 
to  show  that  such  Implication  was  unwar- 
ranted. He  <rfEered  proof  tending  to  ahow  an 
effort  to  obtain  an  acceptance  of  service,  and 
that  he  arat  tbe  def  raidant  a  copy  of  the  pub- 
lication notice.  True,  this  correqwndence 
was  betwera  the  attorneys  for  the  respective 
parties;  but,  under  tb&  circumstances,  due 
propriety  required  that  it  be  so.  The  tender- 
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ed  evidence  waa  relevant  to  the  qaestlona  ot 
actual  notice  to  the  defendant  and  the  good 
faith  of  the  plaintiff,  and  under  the  ooart'a 
theory  of  the  case  oiigb(  to  have  been  re- 
ceived. 

Another  ground  upon  which  the  district 
court  refused  to  recognize  the  Missouri  de- 
cree was  that  under  the  dedslon  In  Haddock 
V.  Haddock,  201  U.  S.  562,  26  Sup.  Ct  525. 
60  L.  Ed.  867,  the  effect  of  a  foreign  decree 
of  divorce  la  to  be  determined  by  the  facts 
of  each  case.  The  facts  In  the  Haddock  Case 
were  these :  A  husband  and  wife  were  donil- 
died  in  the  state  of  New  York.  The  husband 
removed  to  the  state  of  Connecticut  and  ac> 
quired  in  good  faith  a  domicile  in  that  state. 
The  wife  remained  in  New  York.  After  a 
lapse  of  years  the  husband  procured  a  de- 
cree of  divorce  from  the  wife  in  a  Connecti- 
cut court,  according  to  the  laws  of  that  state, 
on  the  ground  of  desertion.  The  wife  was 
served  by  publication  and  not  personally.  In 
rendering  the  decree  the  court  found  that 
the  complaint  and  writ  bad  been  duly  served, 
and  that  the  allegations  of  the  complaint  had 
been  sustained.  Subsequently  the  wife  sued . 
the  husband  for  a  divorce  in  New  York  and 
obtained  personal  service  upon  him  theroi 
He  pleaded  the  decree  of  the  Connecticut 
court  in  bar  of  the  action  and  offered  such 
decree  in  evidence  at  the  trial.  The  evidence 
waa  rejected  by  the  referee  who  heard  Che 
case.  The  wife  was  granted  a  divorce  and 
alimony,  and  the  Judgmeot  was  afflnoed  by 
the  b^est  court  of  the  state  of  Mew  York. 
On  anwal  to  the  Suprone  Court  of  the  Unit* 
ed  SUtes»  It  was  held  that  the  trial  court  did 
not  Tlolate  the  fnll-falth  and  tredit  clause 
of  - the  Constitution  of  the  United  States  in 
reusing  to  admit  the  Connectlcnt  decree  !n 
evidence.  The  court  said:  "Without  que»- 
turning  the  power  of  the  state  of  Connectlcnt 
to  oiforce  within  its  own  borders  the  decree 
ot  divorce  whldi  Is  here  In  issue,  and  with- 
out intimating  a  doubt  as  to  tiie  power  of  the 
state  of  Mew  Toifc  to  give  to  a  decree  of  that 
i^racter  rendered  in  Connecticut,  within 
the  borders  of  the  state  of  Mew  York,  and 
as  to  its  own  dtlzens,  such  efilca<7  as  It  may 
be  oititled  to  In  view  ot  the  public  p(dicy  of 
that  atate^  we  hxM  that  tlie  decree  of  the 
court  of  Connecticut  rendered  undw  the  cir- 
cumstances stated  waa  not  entitled  to  obliga- 
tory enforcement  In  the  state  of  New  York 
by  virtue  of  the  full-faith  and  credit  clause^** 

The  decision  in  HaddoA  t.  Haddock  was 
rendered  on  April  12,  1906.  It  Immediately 
arrested  public  attoidon  throughout  me  na- 
tion, and,  whether  warranted  or  not,  great 
anxiety  was  i^t  In  many  quartera  respecting 
the  social  consequuices  which  might  follow 
from  It  EV>r  the  purpose  of  averting  any 
possible  disaster,  due  either  to  the  decision 
itsdf  or  to  mlsapprehen^on  of  ite  doctrine, 
and  for  the  purpose  of  establlsbing  the  law 
and  policy  to  be  observed  by  the  courte  of 
this  state,  the  Legislature  enacted  the  follow- 


ing statute,  which  took  effect  March  21, 1907: 
"Any  judgment  or  decree  of  divorce  rendered 
upon  service  by  publication  in  any  state  of 
the  United  States  in  conformity  with  the 
law  thereof  shall  be  given  full  faith  and 
credit  In  this  state,  and  shall  have  the  same 
force  vrith  regard  to  persons  now  or  hereto- 
fore resld^t  or  hereafter  to  become  a  resi- 
dent of  this  state  as  if  said  Judgment  had 
been  rendered  by  a  court  of  this  state,  and 
shall,  as  to  the  status  of  all  persons,  be  treat- 
ed and  considered  and  given  force  the  same 
as  a  Judgment  of  the  oonrto  of  this  state  of 
the  date  which  said  Judgment  bears."  Laws 

1907,  p.  297,  c.  184. 

It  is  perfectly  clear  that  this  statute  was 
Intended  to  make  the  recognition  and  en- 
forcement of  foreign  divorce  decrees  based 
npon  substituted  service  obligatory  in  this 
state.  The  option  left  by  the  decision  In  Had- 
do<^  V.  Haddock  to  each  state  to  give  to  suiA 
decrees  within  lU  own  borders  whatever  ef- 
ficacy they  may  be  entitled  to  consistent  with 
ite  public  policy  was  aerdsed  by  the  L^is- 
lature,  and  sndi  decrees  were  placed  vjfoa 
the  same  basis  as  the  Judgmenta  of  our  own 
courts.  The  Missouri  decree  in  controversy 
was  roidered  on  pecember  10,  1907.  The 
present  action  was  begun  on  July  23,  1908, 
and  the  decree  was  presented  to  the  district 
court  for  Ite  consideration  on  November  30, 

1908.  Very  clearly  die  stetnte  governed  the 
case,  and  the  decree  should  have  been  given 
tbe  same  force  and  effect  v^on  Emma 
Blanche  McCormldc  at  if  It  had  been  tbe 
decree  of  a  Kansas  district  court  rendered 
on  Decembw  10,  1907.  Wbat  would  have 
been  ite  force  and  effect  under  these  condi- 
ttonsT 

The  qnestlon  Is  fully  and  apedflcally  an- 
swered tbe  dedMon  rendered  in  Boe  t. 
Roe,  62  Kan.  724.  86  Pac.  808,  89  Am.  St 
867.  In  that  case  Uie  vrooun  brought  a 
salt  for  dlTCMce  and  alimony  In  Montgwnery 
county,  Kan.  The  man  pleaded  a  decree  of 
divorce  from  her  obtained  In  Colorado  on 
publication  service.  The  decree  made  no  ref- 
erence to  tbe  subject  of  allmimy  ot  propwty 
righto.  On  the  trial  the  district  court  sus- 
tained ttie  C(dorado  decree  hot  awarded  ali- 
mony. The  defendant  appealed,  and  the  only 
questhm  for  consideration  in  this  court  was 
the  right  of  the  woman  to  allmmiy  under  the 
drcumstances.  The  laws  of  Colorado  had 
not  been  pleaded  or  proved,  and  the  court 
acting  on  the  presumption  that  audi  laws  are 
the  same  as  those  of  this  state,  proceeded  to 
determine  the  rlghte  of  the  parties  accord- 
ingly. The  material  portions  of  the  opinion 
follow : 

"Under  section  646  of  tbe  Civil  Code  [Geo. 
St  1901.  I  5587]  it  is  provided:  'If  tbe  di- 
vorce shall  be  granted  by  reason  of  tbe  fkult 
or  aggression  of  the  wife,  the  court  shall  or- 
der restoration  to  her  of  the  whole  at  her 
property,  landa,  tenemmte  and  heredltamento 
owned  by  her  befoiVb  ot  by  her  sqiarately  to- 
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quired  Bfter,  inch  marriage,  and  not  pre- 
TloQBly  disposed  of,  and  also  snch  share  of 
ber  husband's  real  and  peratmal  property,  or 
botb,  as  to  the  coart  may  appear  jast  and 
reasonable;  and  she  shall  be  barred  of  all 
right  In  all  the  remaining  lands  of  which 
her  husband  may  at  any  time  hare  been 
B^zed.'  Section  647  contains  the  provision 
that:  *A.  divorce  granted  at  the  instance  of 
one  party  idiall  operate  as  a  dissolution  of 
the  marriage  contract  as  to  both,  and  shall 
be  a  bar  to  any  claim  of  the  party  for  whose 
fault  it  was  granted  In  or  to  the  property  of 
the  other,  except  In  cases  where  actual  fraud 
shall  baTe  been  committed  by  or  on  behalf  of 
the  snccessfol  party.'  In  the  case  of  Lewis 
T.  Lewis,  15  Kan.  181,  It  was  held :  'Where 
a  decree  of  divorce  was  duly  and  legally  en- 
tered, after  service  by  publication,  and  the 
mailing  of  a  copy  of  the  petition  and  publi- 
cation notice,  as  required  by  section  641  of 
the  Code,  held,  that  the  defendant  could  not 
come  in  under  section  77  of  the  Code,  and 
upon  the  showing  of  want  of  actual  notice 
have  the  decree  set  aside  and  be  let  In  to  de- 
feud.  Where  the  decree  of  divorce  contained 
no  other  order  concerning  property  than  one 
barring  defendant  of  all  right  and  interest 
in  the  prc^rty  of  plaintiff,  held,  that  this 
order  must  stand  with  the  decree,  and,  the 
decree  being  undisturbed,  the  order  could  not 
be  set  aside.  *  *  *  It  is  the  general  pol- 
icy of  the  law,  strongly  adhered  to  by  this 
court  In  Its  prior  decldma,  to  require  every 
question  intHDerly  involved  in  any  salt  to  be 
diiq)oaed  otbjtka  Judgment  finally  rendered 
In  the  caB&  Cmn'n  of  Marlon  Ca  r.  Wdldi, 
40  Kan.  767.  [20  Pac  483] ;  Blerw  v,  Freta, 
37  KUL  27  [U  Pac.  B581 ;  Ballroad  Ca  t. 
Beebe,  80  Kan.  460  [18  Paa  SQ2] ;  Weatbrook 
T.  Mlie,  85  Kan.  299  [10  Pac.  881];  BaUroad 
Co.  T.  Oom*rs  of  Andei8(m  County.  47  Kan. 
766  ^  Pac.  90].  Undor  the  law  of  KaMaa, 
tbe  court  tflodCTing  judgment  In  an  action 
for  divorce  Is  authorized  on  a  proper  sbowiiv 
to  grant  alimony  wliether  the  divorce  be  al- 
lowed or  not  If  the  divorce  Is  granted,  it 
operates  as  on  abeolnte  dissolution  of  Uie 
marriage  tie.  Whatever  ordws  with  refer- 
ence to  alimony  or  a  dlvisl<m  of  the  prop^ 
ty  ore  desired  by  either  party  may  thai  bft 
ecmsidered  and  detwmined  by  the  court  If] 
they  may  be  so  ctmsldered  and  determhied/ 
and  a  party  neglects  to  require  such  detert 
mlnation,  the  jodgment  Is  as  full  and  cun- 
plete  a  bar  aa  if  the  question  had  been  fully 
tried  and  determined.  Wlttiin  the  case  of 
Lewis  T,  Lewis,  supra,  ttaouflli  the  rule  de- 
Glared  may  sometimes  work  great  hardsblps, 
a  judgment  w  SMrlce  by  publication  Is  as 
effectual  as  where  personal  service  la  made. 
We  condude,  then,  that  nnder  the  evidence 
and  the  finding  of  the  court  sustaining  the 
C<riorado  divorce,  the  parties*  were  not  bus- 
band  and  .wife  either  at  the  time  the  suit  was 
commenced  or  when  it  was  finally  determto- 
and  that  ttie  oonrt  was  without  power  to 


grant  alimony  to  the  plaintiff  while  sostaln- 
Ing  the  Colorado  divorce  made  so  long  be- 
fore." 

This  declaration  of  the  law  is  consistent 
with  numerous  earlier  and  later  decisions. 

In  Mitchell  V.  MltcheU,  20  Ean.  665,  the 
opinion  reads:  "By  tbe  dissolution  of  the 
marriage,  the  relation  of  husband  and  wife, 
between  the  parties,  ceases  to  exist  Tbe  di- 
vorce granted  at  the  Instance  of  one  par^ 
operates  as  a  dissolutlmi  of  tbe  marriage  con- 
tract as  to  both.  Tbie  subsequent  relations 
of  tbe  parties  are  the  same  as  tliongh  no 
marriage  had  ever  be«i  had.** 

In  the  case  of  Banghman  v.  Baughman,  82 
Kan.  688,  4  Pac.  1008,  the  syllabus  reads: 
"Under  tin  statute  in  ttds  stat^  a  decree  of 
divorce  granted  at  tbe  instance  of  <me  parQr 
optanteB  as  a  dissolution  at  the  marriage 
contract  as  to  .both,  and  tbe  decree  is  only 
Incumbered  with  the  statutory  restriction 
that  during  the  idx  months  sfter  the  rendi- 
tion thereof  and  the  pendency  of  tbe  pro- 
ceedings to  reverse  tbe  same,  It  is  unlawful 
for  ^ther  of  the  parties  to  marry." 

In  the  case  of  Daleschal  v.  Qeiser,  Guard- 
ian, 86  Kan.  874,  13  Pac.  595,  a  divorced  wo- 
man tiaiined,  after  ber  former  bn^nd's 
death,  on  interest  In  bis  real  estate  not  mm- 
tloned  in  tbe  divorce  decree.  Tba  court  aald: 
"At  the  commencHnrat  of  the  partition  pro- 
ceedings, it  seoned  to  bave  been  tbe  belief  of 
the  attorney  of  Antonla  Daleschal  that  not- 
withstanding the  dlToroe  granted  her,  sbe 
was  entitled  to  a  portion  of  the  real  estate 
of  wbicb  Joseph  Bertsch  died  possessed,  ei- 
ther M  an  hdr  at  law,  or  a  dower  inter- 
est; that  if  the  deme  of  s^iaratlon  did  not 
in  oEpress  terms,  bar  her  right  of  Inberitancs 
or  doww,  she  would  still  have  her  share  of 
the  realty,  tbe  same  as  tf  such  a  decree  had 
never  been  rendered;  that  a  divorce  affected 
personal  rations,  but  did  not  propwty 
rights,  unless  so  expnuaH  in  the  judgment 
This  was  a  misconc^tlon  <^  the  law." 

In  the  case  ol  Chapman  v.  Chapman,  48 
Kan.  636b  29  Pac.  1071,  a  wife  residing  In 
Ohio  obtained  a  divorce  1^  publication  aerr- 
Ice  against  ber  husband  who  resided  In  Kan- 
saa  The  court  said:  ''The  effect  of  tbe  di- 
vorce obtained  by  plaintiff  from  John  B. 
Ohapman  was  to  ecdude  hw  from  any  Inter- 
est in  his  property,  not  specially  mentioned, 
reeerved,  or  provided  for  la  the  decree  of  di- 
vorce. Mitchell  V.  MltcheU,  20  Kan.  605; 
Daleschal  v.  Oelser.  86  Ean.  874  [13  Pac. 
68B];  Crane  v.  Flpps,  20  Kan.  58S.  •  •  • 
The  jurisdiction  over  a  divorce  cause,  [wop- 
erly  brought  in  a  court  under  the  statutes  of 
the  state  where  the  plaintiff  actually  resides, 
givee  tbe  court  authority  to  nullify  or  dis- 
solve the  marriage  status,  although  it  has 
obtained  no  control  over  the  person  of  the 
defendant  excepting  by  publication.  Mrs. 
Clarinda  Chapman  bad  her  domicile  in.  Ohio 
at  the  time  of  the  dlV(H%e  ^oceedlngs.  The 
court  nnder  the  statute  ot  that  statSb  bad 
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jnrlBdlctlon,  and  tbe  proceedings  therein  ren- 
der the  divorce  complete.  After  the  decree 
of  divorce,  Mre.  C^pmen  was  not  legally  tbe 
wife  of  jolm  B.  Ghapman  In  Ohio,  or  In 
Kansas." 

In  the  case  of  wesner  r.  O'Brien.  66  Kan. 
724.  44  Pac.  1090.  32  L.  R.  A.  289,  54  Am.  St. 
Bep.  604,  the  syllabus  reads: 

"The  district  conrt  has  power  to  award 
land  ae  alimony  In  a  divorce  proceeding  bas- 
ed only  on  conBtructive  notice  to  the  defend- 
ant, where  the  plaintiff  alleges  sufficient 
grounds  for  divorce  and  alimony  In  the  peti- 
tion, and  aska  to  have  such  land  appropriat- 
ed as  alimony,  and  where  the  publication  no- 
tice contains  a  particular  deiicription  of  the 
land  sought  to  be  appropriated  and  the  na- 
ture of  the  relief  demanded. 

"Tbe  theory  that  the  limit  of  the  power  of 
the  court  in  a  divorce  suit  where  there  is  no 
personal  service  Is  the  dissolution  of  the 
marriage  does  not  obtain  In  this  state.  In 
the  early  case  of  Lewis  v.  Lewis,  15  Kan.  181, 
it  was  held  that  upon  such  service  a  decree 
barring  the  defendant  of  any  interest  in  the 
plaintiff's  property  was  valid  and  binding." 

In  the  case  of  Phillips  v.  Phillips,  68  Kan. 
324,  76  Pac.  842,  a  wife  brought  an  action  for 
alimony  In  Butler  comity,  In  this  state,  on 
the  ground  of  feitreme  cruelty  and  gross  neg- 
lect of  duty.  While  the  action  was  pending, 
the  husband  sued  her  for  a  divorce  In  Okla- 
homa. She  filed  a  cross-petition  there  for  a 
divorce  and  for  alimony  on  the  grounds  stat- 
ed in  the  alimony  petition  filed  in  Kansas. 
The  Oklahoma  court  found  that  she  had  been 
guilty  of  desertion,  that  the  husband  was 
without  fault,  granted  him  a  divorce,  and 
reserved  the  question  of  property  rights. 
The  husband  then  pleaded  this  decree  In  bar 
of  the  action  for  alimony  In  Butler  county. 
The  district  court  of  that  county  refused  to 
recognize  the  decree  and  awarded  tlie  wife 
the  relief  prayed  for.  On  appeal  this  court 
reversed  tbe  Judgment,  holding  that  the  char- 
ges contained  in  the  petition  for  aliramiy  bad 
been  adjudicated. 

In  the  case  of  Hatch  v.  Small,  61  Kan.  242. 
60  Pac.  262,  the  court  said:  "Unless  the 
court  granting  tbe  divorce.  In  exercise  of  au- 
thority conferred,  makes  a  division  of  the 
property  or  awards  alimony,  the  decree  ends 
all  matrlmontal  obligations  and  any  right 
which  either  has  acquired  by  the  marriage 
in  the  other's  property." 

In  the  case  of  Roberta  t.  Fagan,  76  Kan. 
536,  96  Pac.  569,  a  wife  reetdlng  In  this  state 
procured  a  divorce  from  her  husband  on  pub- 
lication service.  The  opinion  reads:  "The 
service  made  invested  the  court  with  full 
Jurisdiction  to  grant  a  divorce.  A  valid  di- 
vorce having  been  granted,  tbe  parties  were 
no  longer  husband  and  wife,  uid  thereafter 
their  property  rights  were  the  same  as  be- 
fore their  marriage.  The  divorce  extinguish- 
ed whatever  rights  either  might  have  had  In 
the  property  of  the  other  on  account  the 
marriage  reiatton." 


In  the  case  of  Durland  t.  Dorland.  67  Kan. 
734,  74  Pac.  274,  63  L.  R,  A.  969,  the  opin- 
ion reads:  *^e  prohibition  npon  marriage 
within  six  months,  however,  was  the  only 
limitation  npon  the  Judgment  as  an  utter  an- 
nihilation of  the  former  marital  status.  If 
no  apimal  was  taken,  the  ties  which  had 
bound  tbe  IndlvMuals  together  were  abso- 
lutely and  unqualifiedly  broken  asunder. 
The  parties  were  each  as  fully  absolved  from 
every  marital  right  and  duty  and  consequence 
as  they  were  before  marriage,  and  were  ful- 
ly n^tored  to  the  freedom  they  enjoyed  be- 
fore marriage  In  every  re^vect,  except  they 
could  not  marry  for  six  months.  Indeed, 
had  the  Leglelature  withheld  that  prlvll^e 
forever,  still  no  element  of  the  relation  of 
husband  and  wlft  would  have  continued  to 
exist." 

Applying  th^e  decisions  to  the  present 
cose,  the  following  conclusions  are  inevita- 
ble: The  Judgment  of  the  Missouri  court, 
rendered  on  service  by  publication,  was  as 
effectual  as  If  It  had  been  rendered  on  per- 
sonal service.  It  operated  to  dissolve  the 
marriage  tie,  and  absolved  each  imrty  from 
every  marital  right  and  duty.  The  defend- 
ant was  no  longer  tbe  plaintlfTs  wife,  each 
one  was  as  free  as  before  marriage,  and  there- 
after they  bore  toward  each  other  the  same 
relations  as  if  the  marriage  had  never  occur- 
red. The  court  was  not  limited  to  the  mere 
dissolution  of  the  marriage,  but  had  author- 
ity to  determine  the  question  of  alimony  and 
make  an  award  to  the  defendant.  The  cause 
being  open  for  the  dalm  of  alimony,  It  should 
have  been  made  thera  No  application  for 
alimony  having  been  presented,  the  decree  is 
as  complete  a  bar  as  If  evidence  bad  been  in- 
troduced and  a  decision  rendered  thereon.  It 
is  not  necessary  that  the  decree  should  refer 
in  express  terms  to  alimony  in  order  to  have 
this  effect  It  excludes  everything  not  ex- 
pressly mentioned  or  reserved  in  It  The 
matters  of  who  was  innocent  "who  was  In- 
jured, and  who  was  responsible  for  the  sep- 
aration, are  res  Judicata.  The  district  court 
of  Riley  county  was  without  authority  to  en- 
force the  matrimonial  obligation  upon  which 
the  right  to  alimony  depends,  and  the  defend- 
ant no  longw  has  any  of  the  rights  whldi  a 
wife  possesses  respecting  her  husband's  pn^ 
errty. 

The,  statate  of  1907  does  not  undertake  to 
make  recognition  of  foreign  decrees  disposing 
of  real  or  personal  prt^erty  situated  In  this 
state  obligatory;  but  no  question  of  that 
kind  la  here  involved.  All  the  consequences 
of  the  Missouri  decree  which  have  been  enu- 
merated are  personal  to  the  present  plaintiff. 
Tbe  decree  did  not  attempt  to  bind  property, 
and  the  present  action  relates  t»  alim<my. 
Real  estate  is  affected  only  as  It  affords  a 
means  whereby  a  Judgment  for  alimony  may 
be  satisfied,  and  the  right  to  allnumy  depends 
upon  the  status  of  the  plaintiff  after  the  ren- 
dition of  the  Missouri  decrea 

Tbe  plaintiff  bases  ha  right  to  attadc  the 
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MUsonrl  decree  collaterally  upon  the  deci* 
slon  In  Lltowich  t.  Lltowlcb,  19  Kan.  451,  27 
Am.  Rep.  146.  The  first  paragraph  of  the 
syllabus  dlstlDKOiflhes  the  case:  "A  Judg- 
ment rendered  by  a  probate  court  of  Utah 
Territory,  attempting  to  dissolve  the  mar- 
riage relation  existing  between  a  husband 
and  wife  who  had  neither  of  them  erer  re- 
sided there  or  been  within  the  territory,  and 
being  rendered  without  any  actual  notice  to 
the  wife,  is  void  absolutely  and  entirely  for 
want  of  Jarlsdictlon  in  the  court  to  render 
such  a  Judgment." 

The  plaintiff  argues  that  she  Is  entitled  to 
alimony  under  the  decision  In  Bodgers  v.  Rod- 
gers,  56  Kan.  483,  43  Pac  779,  the  syllabus  of 
which  reads  thus:  "The  courts  of  a  sister 
state,  if  authorized  by  law,  may  dissolve  the 
marriage  relation  between  a  husband  dom- 
iciled there  and  a  wife  residing  in  this  state 
on  service  by  publication,  although  unknown 
to  her.  hut  such  courts  have  no  power  to  set- 
tle the  title  to  lands  lu  this  state,  nor  to  con- 
trol the  custody  of  children  residing  here; 
and  where  a  husband  deserted  his  wife  and 
children,  leaving  them  in  the  occupation  of 
a  homestead  here,  and,  going  to  another  state, 
procured  a  divorce  In  accordance  with  law, 
bnt  without  actual  notice  to  the  wife,  held 
that,  though  such  decree  was  effectual  as  to 
the  status  of  the  parties,  it  was  not  a  bar  to 
ttie  allowance  of  alimony  In  the  homestead, 
nor  as  to  the  custody  of  the  children,  in  a 
subsequent  action  brought  by  the  wife  bec&." 
This  decision  is  based  upon  Oox  v.  Cox,  19 
Ohio  St  502,  2  Am.  Rep.  415,  and  Cook  v. 
Cook,  56  Wis.  196,  14  N.  W.  33,  443,  43  Am. 
Rep.  706.  It  is  supported  by  Thurston  v. 
Thurston,  68  Minn.  279,  69  N.  W.  1017,  Coch- 
ran V.  Cochran,  42  Neb.  612,  60  N.  W.  942, 
and  Eldred  v.  Eldred,  62  Neb.  613,  87  N.  W. 
840,  and  to  some  extent  by  Graves  v.  Graves, 
86  Iowa.  810,  14  Am.  Rep.  526.  and  Van  Ors- 
dal  V.  Van  Orsdal,  67  Iowa,  35,  24  N.  W.  679. 
No  reference  was  made  in  Rodgers  t.  Bod- 
gers to  Roe  T.  Boe,  52  Kan.  724,  35  Pac.  808, 
89  Am.  St  Bep.  367,  or  to  any  other  Kansas 
decision  touching  the  questions  covered  by 
the  syllabus  quoted.  No  attempt  was  made 
to  harmonize  the  declarations  made  with  pre- 
vious utterances  of  the  court,  and  the  case 
has  not  been  dted  as  authority  in  any  snbse- 
qnent  decision.  Whether  the  doctrine  an- 
nounced be  sound  or  unsound  need  not  now 
be  determined.  The  facts  are  so  dissimilar 
from  those  under  review  tbit  the  case  has 
no  application. 

In  Rodgers  v.  Rodgers  the  wife's  home- 
stead rights  were  involved,  and  the  case  was 
treated  as  one  affecting  the  title  to  land  In 
this  stat&  Tills  assumption.  If  valid,  would 
create  some  confusion;  but  it  was  made  and 
was  utilized  In  declaring  the  law  of  the  case 
in  the  syllabus.  The  foreign  divorce  was  un* 
known  to  the  wife,  and  was  rendered  with- 
out actual  notice  to  her.  The  husband  dese- 
ed the  wife  and  established  a  separate  domi- 
cile in  the  foreign  state.   In  this  case  no 


homestead  rights  are  involved,  the  title  of 
the  plaintiff  to.  any  land  she  may  have  In 
Kansas  is  not  affected,  and  no  extraterrito- 
rial effect  is  claimed  for  the  Missouri  decree 
In  that  regard.  Proof  was  tendered  showing 
diligent  and  successful  effort  to  apprise  the 
plaintiff  of  the  Missouri  suit,  and  she  admit- 
ted she  had  actual  knowledge  of  its  penden- 
cy. The  matrimonial  domicile  of  both  par- 
ties was  within  the  Jurisdiction  of  the  Mis- 
souri court  Therefore  the  two  cases  are  un- 
like In  all  essential  features,  except  that  both 
were  instituted  to  obtain  alimony.  In  the 
opinion  In  the  Rodgers  Case  it  is  said  that 
a  wife  may  have  no  opportunity  to  set  up  a 
claim  for  alimony  in  her  husband's  suit  for 
a  divorce  in  a  foreign  state.  The  plaintiff  In 
tbis  case  had  that  oi^rtunity.  It  Is  said  the 
court  of  a  foreign  state  would  not  have  pow- 
er to  deal  effectively  with  the  question  of  ali- 
mony even  if  the  wife  had  knowledge  of  the 
suit  This  statement  evidently  applies  to 
cases  like  the  one  then  under  decision,  where 
hom^tead  rights  or  the  title  to  land  Is  in- 
volved. Even  In  such  cases  no  reason  is  ap- 
parent why  a  conveyance  might  not  be  or- 
dered, and  Its  execution  be  compelled  by  con- 
tempt process.   See  Fall  v.  Eastin,  215  U. 

8.  1,  30  Sup.  Ct  3,  54  L.  H)d.  .  It  Is  likely 

to  occur  in  any  case  that  the  bulk  of  the  hus- 
band's property  will  lie  outside  the  state  of 
his  domicile.  No  disability  to  do  Justice  In 
the  matter  of  alimony  has  so  far  been  Im- 
puted to  the  courts  of  this  state,  and  the  stat- 
ute of  1907  is  framed  on  the  theory  that  the 
courts  of  other  states  liave  equal  facilities 
and  powers.  Finally,  the  opinion  In  the  Rod- 
gers Case  proceeds  upon  the  declared  princi- 
ple that,  although  the  parties  are  divorced, 
the  relation  of  husband  and  wife  may  be  re- 
garded as  still  existing  for  the  purpose  of 
awarding  alimony.  It  Is  now  impossible  to 
resort  to  socb  a  fiction,  In  view  of  the  statute 
of  1907. 

The  defendant  Insists  that,  notwithstand- 
ing the  decision  in  the  Haddock  Case,  the  dis- 
trict court  was  obliged  to  give  full  faith  and 
credit  to  the  Missouri  decree  under  the  Con- 
stitution of  the  United  States,  and  claims 
that  the  case  of  Atherton  v.  Atherton,  181 
U.  S.  155,  21  Sup.  Ct  544,  45  L.  Ed.  794,  Is 
controlling.  It  Is  not  necessary  to  discuss 
the  case  In  this  broad  constitutional  aspect, 
since,  by  virtue  of  the  law  and  policy  of  this 
state  as  declared  In  the  statute  of  1907  and  In 
the  decisions  of  this  court,  the  defendant  ob- 
tains all  the  relief  he  desires. 

The  action  was  properly  commenced  in  Ri- 
ley county.  It  is  not  necessary  that  the  plain- 
tiff, in  a  suit  for  alimony,  should  be  a  resi- 
dent of  the  state  or  of  any  county  In  the 
state  (Lltowich  v.  Litowlch,  19  Kan.  453,  27 
Am.  Rep.  145),  and  the  action  may  be  com- 
menced in  any  county  where  the  defendant 
may  be  summoned,  or  where  he  has  property 
subject  to  appropriation  to  pay  the  Judgment 
if  he  be  a  nonresident 

The  Judgment  of  the  district  cotirt  la  re- 
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veised,  and  the  cause  Is  remanded  for  far- 
ther proceedings  consonant  with  the  fore- 
going Tlewi.  All  the  Justices  concurring. 


PILGRIM  T.  VERDIGHIS  VALLBT  VITRI- 
FIED BRICK  &  TILE  CO. 
(Sapreme  Court  of  KaoBU.   March  12,  1910.) 

rcryRabiM  1^  <V  Cotirt.) 

1.  MaBTKB  and  SeBVANT  (i  264*)— INJUSIEB 
TO  SEBVANT— PBOXDIATE  CAUSE. 

In  an  action  by  the  next  of  Un  of  a  deceas- 
ed ualnst  an  emtdoTer  for  damages  conseqnent 
to  the  death,  whidi  oomrred  from  Injnries  re- 
ceived while  the  decedent  was  laborisc  for  the 
employer,  it  devolves  upon  the  plaintiff  to  al- 
1^  and  establlah  by  evidence  that  the  injory 
occurred  through  the  omission  of  some  duty 
which  the  master  owed  to  the  employ^,  and 
tliat  such  omission  was  the  proximate  cause  of 
the  injury. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  862 ;  Dea  Dig.  {  264.*] 

2.  Mabteb  and  Sebtakt  (S  286*)— Injubies 
TO  Sebvant^Deuubbke  to  Bvidbncb. 

When,  upon  the  trial  of  such  a  case,  the 

Elalntlff  has  introduced  his  evidence  and  rested- 
Is  case,  and  has  failed  to  establish  such  facts 

Erima  fade,  an  order  sustaining  a  demurrer  to 
Is  eridenoe  is  proper. 

[Ed.  Notew—For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  S  1001 ;  Dec  Dig.  I  286.*] 

Appeal  from  District  Court,  Wilson  County; 
James  W.  FInley,  Judge. 

Action  by  Belle  Pilgrim  against  the  Ver- 
digris VaUey  Vitrified  Brick  &  Tile  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Hudson  &  Sheedy,  for  appellant  A.  L. 
Berger  and  F.  M.  Woodard,  for  appelleew 

SMITB,  J.  For  some  months  John  E.  Pil- 
grim had  been  em^doyed  by  the  defendant 
company  as  a  "buzzard."  as  it  is  called ;  that 
l8  to  say,  he  did  wiutterer  he  was  directed  to 
do  by  the  management  On  the  day  of  the 
accident  he  was  directed  to  assist  in  mining 
Bhale  to  be  used  in  making  brick.  While  so 
engaged  with  another  employ^,  the  bank  cav- 
ed upon  them,  and  Pilgrim  was  so  Injured 
thereby  that  be  lived  only  two  days  there- 
after, and  died  from  the  injuries.  The  plain- 
tiff is  the  widow  of  Pilgrim,  and  brought 
this  suit  for  her  damages  in  the  loss  of  her 
husband.  The  sole  charge  of  negligence 
against  the  defendant  and  Its  employes  in 
charge  of  the  brick  plant  and  mine  Is  Uiat 
"the  management  of  the  said  defendant  neg- 
lected to  properly  Inspect  and  look  after  the 
condition  of  the  mine  and  face  of  the  bluff 
abore*  where  the  deceased  was  at  work,  as 
required  by  the  defendant"  The  answer  was 
(1)  a  general  denial;  (2)  contributory  negli- 
gence; (3)  assumption  of  risk  by  deceased. 
The  trial  was  commenced  with  a  Jury,  and 
proceeded  so  far  that  the  plaintiff  introduced 
her  evidence  and  rested  her  case,  and  there- 
upon t3ie  defendant  Interposed  a  demurrer  to 


SMCh  evidence,  wMch  the  court  sustained. 
The  motion  of  plaintiff  for  a  new  trial  was 
overruled,  and  Judgment  was  rendered  against 
her  for  costs. 

The  evidence,  so  far  as  It  relates  to  the 
necessity  of  inspection  and  failnre  to  Inspect 
the  mine  and  bluff  extending  above,  Is,  in 
substance,  that  the  bluff  extraded  above 
where  the  accident  occurred  SO  to  85  feet; 
that  there  were  two  benches  in  the  face  of 
the  bluff,  on  the  lower  one  of  which  deceased 
and  one  Fowler  were  at  work;  that  one 
Bean,  another  employ^,  was  in  charge  of  the 
shale  pit,  and  it  was  his  duty  to  inspect  it; 
that  Bean  and  Fowl^  bad  been  on  the  beach 
above  where  Pilgrim  was  at  work  almut  two 
hours  before  the  accident  occurred;  that 
shortly  before  the  great  cave-off  which  In- 
jured Pilgrim  a  small  piece  of  shale  fell  from 
above,  but  It  does  not  appear  that  Bean  had 
any  knowledge  of  it  There  Is  no  evidence 
as  to  whether  Bean  or  any  one  else  had  or 
had  not  Inspected  the  mine  or  bluff  at  any 
time,  or  as  to  the  nature  of  the  shale  or  ma- 
terial of  the  bluff  above,  or  whether  there 
was  reasonable  ground  to  apprehend  and 
guard  against  the  calamity  which  happened. 
We  think  the  bald  fact  that  a  cave-off  occur- 
red is  not  alone  sufficient  to  make  even  a 
prima  facie  case  that  it  should  In  the  exer- 
cise of  reasonable  care  have  been  apprehend- 
ed and  guarded  against  It  is  a  matter  of 
common  knowledge  that  some  shales  are  very 
friable,  while  others  are  quite  coherent  Be- 
sides, it  appears  ttiat  the  face  of  the  bluff 
where  Pilgrim  and  Fowler  were  at  work 
was  80  coherent  as  to  require  blasting  to  dis- 
lodge It;  but  It  does  not  appear  whether  or 
not  the  face  of  the  bluff  above  was  of  like 
character. 

It  devolved  upon  the  plaintiff  not  only  to 
allege,  but  to  prove,  that  the  nature  of  the 
labor  required  of  the  deceased  and  of  the 
place  where  it  was  to  be  performed  were 
such  that  the  plaintiff  had  reasonable  ground 
to  apprehend  the  danger  which  befell  him 
and  failed  to  use  reasonable  precaution  in 
the  way  of  inspection  to  avoid  It  It  appears 
that  no  such  evidence  was  produced.  As  a 
witness-  in  her  own  belialf,  the  plaintiff  offer- 
ed to  testify  that  some  three  hours  after  the 
accident  Bean,  the  defendant's  foreman,  told 
her  that  "it  was  his  (Bean's)  fault;  that  he 
had  not  had  the  mine  looked  after  as  he 
ought  to  have  done."  On  objection,  this  evi- 
dence was  excluded,  and  the  ruling  Is  assign- 
ed as  error.  The  remark  does  not  appear 
to  have  been  made  in  furthering  or  perform- 
ing any  duty  or  service  he  owed  the  defend- 
ant as  its  agent ;  hence  it  cannot  be  regarded 
as  an  admission  of  or  on  behalf  of  the  de* 
fendant  It  appears  to  have  been  a  mere  re- 
cital in  regard  to  a  past  transaction,  and  Is 
mere  hearsay.  Bean  was  a  witness,  and  if 
he  knew  any  facts  that  would  have  tended  to 
prove  the  conclusion  he  Is  claimed  to  have 
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expressed  he  was  competent  to  testify  to 
such  facts.  No  «Tor  was  committed  in  the 
ruling.  From  the  evidence  that  It  was  Bean's 
doty  to  Inqtect  the  mine  and  bluff  tt  sbonld 
fairly  be  Inferred  that  the  company  recog- 
nized snch  InspecCloa  as  necessary.  Still,  In 
the  absence  of  any  evidence  that  the  duty 
was  not  performed,  or  for  what  purpose  the 
Inspection  was  to  be  made^  the  proof  falls 
far  short  et  establishing  any  liability  against 
the  company. 

The  plaiotifr  cites  Brick  Co.  r.  Shanks.  69 
Kan.  806,  76  Pac.  856.  "as  on  all  fours  with 
this  case  and  disposes  of  every  phase  of  our 
contention."  It  Is  true  the  accident  out  of 
which  the  ground  of  action  arose  In  that  case 
occurred  In  mining  shale  to  be  used  in  the 
manofacture  of  brl<A.  The  cases  appear  to 
be  similar  in  no  other  respect  The  follow- 
ing excerpt  from  the  opinion  therein  dlstin- 
gnisbes  It  completely  from  this  case:  "The 
pit  boss  midertook  to  perform  the  function 
of  the  vigilant  eye  and  ear  and  the  cautions 
Judgment  for  bis  men,  in  consideration  of 
which  they  surrendered  the  use  of  their  own 
faculties  and  yielded  the  right  of  relying  up- 
on their  own  capabilities  for  protection.  The 
risk  of  danger  from  the  spontaneous  caving 
of  banks,  from  the  falling  of  blocks  of  shale 
loosened  by  natural  agencies,  and  from  other 
similar  causes,  was  doubtless  assumed.  Such 
perils  Inhered  in  the  woiic,  and  conld  be  fore- 
seen by  the  men  as  well  as  by  the  master. 
Bnt  the  conduct  of  the  work  of  drilling  and 
casting  down  shale  was  properly  subject  to 
regulation,  and  under  the  rule  of  the  pit, 
that  he  should  work  while  the  foreman 
watciied,  the  plaintiff  was  not  bound  to  ob- 
serve anything  connected  with  the  operations 
of  the  drillers,  except  the  warnings  which 
the  pit  boea  gave." 

The  plaintiff  also  omitted  any  proof  that 
no  administrator  of  the  estate  of  deceased 
had  been  appointed.  Such  evidence  Is  essen- 
tial to  establish  her  right  of  recovery.  The 
omission  may,  liowever.  have  occurred 
tbrongh  a  supposed  tacit  admission  of  the 
fact  by  the  defendant 

The  Jndgmmt  Is  affirmed.  All  tbs  Justices 
ooncorrbig. 


FLIEOB  T.  KANSAS  CITT  WBSTlEEtN  BT. 
CO.  et  aLr 

<8i9rBnw  Coazt  of  Kansas.   Mardi  12;  19ia) 

(ByUahw  by  the,  Oourt.) 

1.  Masisb  aud  SnvAKT  (|  90*)— Ihjubieb 
TO  Sbbvawt^oikt  Lzabujtt. 

A  manofactnrins  company  sold  a  madilne 
to  a  railway  company,  retaining  the  title  thereto 
until  payment  vas  made,  and  undertook  to 
fnmlsn  a  competent  ennneer  to  eaperlntend 
the  emtion  ana  installation  of  the  machine  on 
the  railway  company's  premises,  and  the  rall- 
way  cnnpany  undertook  to  furnish  employto  to 
asuat  in  Installing  and  starting  tiie  machine. 
While  the  work  was  In  progress  an  employ^  of 


the  railway  company,  acting  nnder  the  direction 
of  the  engineer  of  the  manofacturing  company, 
was  negligently  injured.  Held,  that  the  mann- 
facturiog  company  and  the  railway  company 
were  engaged  in  a  joint  operation,  and  there 
was  Impoeed  on  them  the  jmnt  duty  to  use  doe 
care  towards  those  employed  In  the  work,  and. 
as  an  employe  was  injured  throurii  the  omis- 
sion or  negligent  performance  of  that  duty,  the 
companies  were  gnUty  of  a  joint  tort,  upon 
which  arose  a  ^nt  and  seveial  liability  to  the 
injured  employe. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  |  165;  Dec  Dig.  S  99.*] 

2.  MAam  aitd  Sbbvaiit  (|  2S1*)— CoimuBa- 

TOST  NEGUQENCE—EVIDSNCE. 

Under  the  facts  In  the  case,  it  is  held  that 
the  employ^  was  not  gailty  of  contributory  neg* 
llgence  In  not  adopting  another  and  safer  msth- 
od  of  performing  the  task  assigned  to  him. 

[Ed.  Note^I^Dr  other  cases,  see  Master  and 
Servant,  Ceat.  Dig.  H  087-996;  Dec  Dig.  I 
281.*] 

Api»eal  from  District  Court,  Leavenworth 
County;  J.  H.  QUlpatrick,  Judige. 

Action  by  Henry  FUege  against  the  Kan- 
sas City  Western  Ballway  Compai^  and  the 
General  Electric  C!pmpany.  Judgment  for 
plaintiff,  and  defeudanta  appeal.  Affirmed. 

J.  E.  McFadden  and  Lathrop,  Morrow,  Fox 
&  Moore  (H.  U  Alden,  of  counsel),  for  appel- 
lants. A.  E.  Dempsey.  Pierre  B.  Porter,  and 
H.  W.  Wolcott  (Ehundel  Mahw,  of  coonssQ. 
for  appellee. 

JOHNSTON,  G.  J.  This  was  an  action  by 
Henry  FUege  against  the  Kansas  City  West- 
em  Railway  Company  and  the  General  Elec- 
tric Company  to  recover  damages  for  person- 
al injuries  alleged  to  have  been  negligently 
inflicted  upon  him  by  the  two  companies. 
The  railway  company  purchased  from  the 
General  Electric  Company  a  heavy  madilne, 
called  a  "rotary  converter,"  which  was  to  bo 
Installed  at  a  station  on  the  railway  com- 
pany's line,  and  to  that  end  the  electric  com- 
pany was  to  furnish  a  competent  engineer 
to  have  charge  of  the  erection  and  starting 
of  the  engine.  The  General  Electric  Com- 
pany Beat  W.  W.  Ray  to  superintend  the  In- 
stallation and  starting  of  the  machine,  and 
the  railway  company  co-operated  In  the  work 
and  tnralAed  Jeffers,  Its  consulting  engineer, 
Fllege,  and  other  of  Its  employ^  to  assist 
Ray  in  the  work.  In  the  course  of  Installing 
the  machine  they  w&re  moving  a  heavy  part 
of  It,  called  the  "field  piece,"  to  its  place  on 
a  metal  bed.  Across  ibe  metal  bed  some 
heavy  planks  bad  been  placed,  npon  which 
the  fl^d  piece  rested  while  being  moved  to  Its 
place.  Bay  and  Jeffers  were  on  one  side  of 
this  ponderous  machine,  and  Fllege  and  oth- 
ers upon  tiie  <9posIte  8ld&  Jeffers  suggest- 
ed that  it  was  necessary  to  put  another  block 
or  wood  cushion  under  the  field  piece,  and 
Ray  directed  that  It  be  done.  In  obedience 
to  the  order  Fllege  procured  a  scantling  and 
was  placing  it  under  the  heavy  field  piece, 
when  Ray  and  Jetters,  who  were  standing 
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with  crowbars  on  the  other  side  ot  the  ma- 
chine^ without  any  nottce  pried  the  field 
pleM  and  pushed  it  over,  thereby  catcblng 
and  cnuhlng  Fllege's  liand  b^ore  he  had 
dmft  or  <vportonlt7  to  -withdraw  It  ISm 
recklw  action  ot  Bay  and  Jeffers  In  shorfaig 
tbls  heavy  mBCbine  over  on  FUege  wtea  he 
was  tmdemeath  and  In  &  position  ot  danger, 
without  warning  and  without  reference  to 
whether  he  had  executed  the  order  and  with- 
drawn to  a  place  of  safety,  wits  ft  clear  case 
of  culpaUe  negligence  tn  those  -who  bad 
charge  of  the  work.  It  was  contended  by  the 
companies  that  Fliege  was  guilty  of  contrib- 
utory negligence  In  falling  to  adopt  a  safer 
method  of  putting  the  block  under  the  ma- 
chine. There  is  nothing  substantial  In  this 
contention.  Nothing  In  the  machine  Itstif 
or  Its  position  suggested  danger  to  Fliege. 
He  had  a  right  to  assume  that  It  would  not 
be  moved  until  the  cushion  was  placed  and 
he  had  reached  a  position  of  safety,  and  at 
least  would  not  be  moved  without  giving 
falm  notice.  It  may  be  that,  standing  on  the 
other  side  of  the  machine,  they  could  not  see 
Just  when  Fliege  bad  completed  the  task; 
but  that  fact  only  made  the  duty  to  warn 
FU^e  more  obligatory.  Any  method  of  put- 
ting the  timber  under  the  machine  was  safe 
enough,  If  the  ordinary  precautions  had  been 
taken.  The  only  peril  In  the  case  arose  from 
the  action  of  Bay  and  Jeffers  In  shoving  the 
machine  over  upon  Fliege  while  he  was  un- 
der it  without  giving  him  warning  and  an  op- 
portunity to  protect  himself. 

After  Inslsthig  that  the  Injury  was  not  the 
result  of  the  negligence  of  either,  each  of  the 
appellants  contends  for  Itself  that  FUege 
was  not  Its  servant,  and  If  the  Injury  was 
negligently  Inflicted  It  was  the  negligence  of 
the  other  appellant  The  railway  company 
contends  that  under  the  contract  the  General 
Electric  Ckimpany  was  to  furnish  a  compe- 
tent engineer  to  superintend  the  Installation 
and  erection  of  the  machinery,  and  in  effect 
was  to  set  up  the  machine  and  turn  It  over 
complete  to  the  railway  company.  It  con- 
tends, further,  that  Bay  did  not  represent  the 
railway  company,  was  not  subject  to  its  or^ 
ders.  and  that  the  employes  of  the  railway 
company  were  turned  over  to  and  were  in 
fact  working  for  the  Oeneral  Electric  Com- 
pany. On  the  other  hand,  the  General  Elec- 
tric Company  Insists  that  Bay  was  not  acting 
as  Its  employ^  when  Fliege  was  injured;  that 
he  bad  been  merely  loaned  by  the  railway 
company  to  assist  In  installing  the  machin- 
ery which  that  company  had  purchased,  and, 
although  be  remained  the  general  servant  of 
the  General  Electric  Company  and  was  paid 
by  It  be  was  really  serving  the  railway  com- 
pany In  doing  the  work ;  and  that  the  rail- 
way company  must  answer  for  his  negligence. 
The  attitude  of  the  companies  depended  upon 
the  contract  made  In  the  sale  of  the  machine 
and  their  action  under  It.  Some  of  its  pro- 
vlakms  an  obMorei  bnt^  taken  together  an0 


In  the  light  of  other  evidmce  as  to  Us  execu- 
tion, they  show  that  the  erection  and  instal- 
lation of  the  machine  was  a  Joint  undertak- 
ing, and  that  ea<^  was  reaponslUe  for  the- 
negligence  of  the  other.  The  electric  com- 
pany, which  sold  the  machine  and  retained 
the  title  until  payment  for  it  should  be  made,- 
uttdertook  to  fumlidi  a  competent  engineer 
and  belp  Install  the  machine.  This  was  done- 
for  itself,  and  was  more  than  the  mere  loan- 
ing of  an  employ^  to  the  railway  company. 
It  agreed  to  co-operate  In  the  setting  up  of 
the  machine.  The  railway  company  which 
had  purchased  the  machine  undertook,  among 
other  things,  to  furnish  Its  employes,  who 
were  to  assist  the  electric  company  In  install- 
ing the  machine,  and  these  employes  were 
paid  by  Itself.  They  acted.  It  Is  true,  under 
the  direction  of  Bay;  but  he,  it  appears,  waa- 
In  fact  a  common  foreman  for  both  compa- 
nies in  Installing  the  machine.  Being  a  Joint 
undertaking,  and  both  companies  having  co- 
operated in  an  act  which  directly  caused  an- 
injury  to  Fliege,  they  are  Jointly  and  several- 
ly liable  to  him. 

It  has  been  said  to  be  "well  settled  that  the- 
law  will  not  undertake  to  apportion  conse- 
quences between  two  or  more  persons  Joint- 
ly guilty  of  wrongful  conduct  toward  anoth- 
er, though  their  contribution^  to  the  Injury- 
were  of  unequal  degrees  and  different  mo- 
tlvee."  Bailway  Co.  v.  Dnrand,  65  Kan.  3S0,. 
69  Pac.  356;  Kansas  City  v.  File,  60  Kan. 
157,  55  Pac.  877.  In  Old  Times  Distilling  Co. 
V.  Zehnder,  62  S.  W.  1061,  21  Ky.  Law  Bep. 
763,  Hoffman,  Ahlers  &  Co.  contracted  to- 
rn ake  a  heater  and  place  It  in  the  distillery. 
The  foreman  of  the  distillery  company  di- 
rected one  of  Its  employes  to  go  and  assist  in- 
lifting  the  heater  to  its  place,  and  It  appears 
tbat  the  distillery  company  h^d  agreed  to- 
furnish  men  to  assist  In  putting  the  heater 
in  the  distillery  and  was  to  pay  certain  em- 
ployes according  to  the  time  employed.  It 
was  held  that  the  putting  of  the  heater  in 
the  distillery  was  a  Joint  undertaking  of  the- 
dlstlllery  company  and  the  makers  of  the 
heater,  and  that  both  parties  were  liable  to 
a  servant  of  the  distillery  company,  who  as- 
sisted in  the  work  and  was  neglig^tly  injur- 
ed while  doing  bo.  As  the  appellants  In  this 
case  were  engaged  In  a  joint  operation,  there 
was  a  Joint  duty  Imposed  upon  them  to  use 
due  care  towards  Fliege  while  he  was  under 
the  machine ;  and  as  he  was  Injured  through 
the  omission  or  negligent  performance  of  this 
duty  there  was  a  Joint  tort,  upon  which  arose 
a  Joint  and  several  liability  against  the  com- 
panies. As  tending  to  support  this  view  see 
American  Cotton  Co.  v.  Simmons,  30  Tex. 
Civ.  App.  189,  87  S.  W.  842;  Walton,  Witten 
&  Graham  v.  Miller's  Adm'r.  109  Va.  210,  63 
3.  E.  458;  Olson  v.  Phoenix  Mfg.  Co.,  103  Wis. 
337,  79  N.  W.  409;  Consolidated  Ice  Ma<*lne 
Co.  et  al.  V.  Kelfer.  134  ni.  481,  25  N.  E.  799. 
10  L.  R.  A.  696,  23  Am.  St  Bep.  688;  Cleve- 
land. C  a  ft  Bt  L.  By.  Ga  T.  Goasett  a^i^ 
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87  N.  B.  723;  Ttunnpsoa  on  Negligence,  H 
6003,  7435 ;  Gooley  on  Torts  (8d  Ed.)  223;  33 
Cyc.  726. 

The  case  appears  to  have  been  fairly  sob- 
mi  tted  to  the  jnrr  as  to  the  liability  of  either 
or  both  of  the  companies  for  the  Injnry  of 
the  appellee.  Whetiier  Flleg6  was  the  serr- 
ant  of  one  or  both  companies  when  Injured, 
and  their  relation  to  him,  depended  not  alone 
upon  -the  contract,  bnt  also  upon  .the  manner 
In  which  the  contract  was  executed  and  the 
conduct  of  the  companies  at  the  time  of  the 
injury.  We  see  no  good  reason  to  complain 
of  the  instructions,  and  the  objections  to  rul- 
ings on  testimony  are  not  deemed  to  be  ma* 
terial. 

Tba  judgment  of  the  district  court  will  be 
affirmed.  All  the  Jn8tice«  concorring. 


STBVEINS  T.  CITY  OF  ANTHONY. 
(Supreme  Court  of  Sansas.   March  1%  1910.) 

(SvtUbM  Ttv  <1U  Court.) 

UUNICIPAI.  COBPOBATIONS  (I  743*)— MOB  ViO- 

tEKdB— Mitigation  op  Dahaox»— Beputa- 

Tion  OT  Injubkd  Pkbsoh. 

In  an  action  agalnat  a  city  for  damages 
occaeioDed  by  a  mob  throagh  Injory  to  the  per> 
son  of  a  Mioon  keeper  and  the  destruction  of 
htB  li<iuor8  and  saloon  fixtures  and  parapher- 
nalia, the  oondnct  and  npntatton  of  the  keeper 
may  be  glTsn  lA  evidence  In  mitigation  of  the 
damagea  to  the  property, 

[Ed.  Note^For  other  cases,  see  Municipal 
OOTPoratlons,  Dec.  Dig.  I  74S.*] 

Appeal  from  District  Court,  Harper  Coun- 
ty; P.  B.  GUIett,  Judge. 

Action  by  George  B.  Stevena  against  the 
City  of  Anth<Hiy.  From  a  judgment  grant- 
ing Inadequate  nllef,  plaintiff  appeala.  Af- 
firmed. 

George  B.  Hc&fahon,  for  appellant  George 
B.  Crocker,  for  ai^ellee. 

BUROH,  J.  The  plaintiff  sued  the  dty 
for  damages  resulting  from  personal  Injuries 
Inflicted  upon  him  by  a  mob  and  for  damages 
resulting  from  the  destruction  of  bis  prop- 
erty through  the  same  agraicy.  He  recorered 
a  Terdlct  for  flOOk  bnt  Is  dlssatisfled,  and 
appeals. 

The  answer  pleaded,  In  mitigation  of  dam- 
ages, that  the  property  destroyed  consists  of 
saloon  fixtures  and  paraphernalia,  intox- 
icating liquors  kept  for  unlawful  purposes, 
and  slot  machines  used  for  gambling  and  the 
exhibition  of  obscene  pictures;  that  the 
plaintiff  was  a  dally  violator  hf  law  and  a 
fugitive  from  Justice;  that  he  was  addicted 
to  the  excessive  use  of  intoxicating  liquors 
and  for  many  years  had  been  a  stranger  to 
bonest  toil;  and  tbat  his  place  of  business 
was  «  corrupter  of  morals  and  a  standing 
menace  to  the  peace  and  good  order  of  soci- 
ety. Evidence  was  produced  at  the  trial 
tffldtng  to  sustain  both  the  petition  and  the 


answer.  With  tbe  general  verdict  the  jury 
returned  qwcial  findings  of  fact  which  fol- 
low: 

"Do  you  find  that  tbe  reputation  of  Geo. 
B.  Stevens,  at  the  time  of  the  destruction  of 
said  property,  was  bad?  Ans.  Yes. 

"State  the  amount,  If  anything,  you  allow 
plaintiff  for  t3ie  personal  Injury.  Ana.  Noth- 
ing. 

"Do  yon  allow  the  plaintiff  any  sum  for  the 
destruction  of  his  personal  property?  If  so, 
state  the  amount.  Ana.  Yea;  one  hundred 
dollars  ($100). 

"State  the  full  value  of  all  the  persona* 
property  yon  are  allowing  tor.  If  any,  thai 
was  destroyed.  Ana.  One  thousand  dollars 
($1,000). 

"Do  you  mitigate  the  plalntUTs  damages  in 
any  sum  on  account  of  his  reputation  and  the 
character  of  the  property,  and  the  use  made 
of  the  same?  If  bo,  what  amount?  Ans. 
Yes;  nine  hundred  dollars  ($900)." 

The  principal  question  la  whether  the  ju- 
ry had  the  right  to  mitigate  damages  for  the 
destruction  of  the  property  because  of  the 
reputation  and  conduct  of  the  plaintiff.  The 
statute  governing  the  case  follows: 

"Section  1.  All  Incorporated  cities  and 
towns  shall  be  liable  for  all  damages  that 
may  accrue  In  consequoice  of  the  action  of 
mobs  within  their  corporate  limits,  whether 
such  damages  shall  be  loss  of  pn^terty  or  in- 
jury to  life  or  limb. 

"Sec.  2l  In  all  actions  under  the  preceding 
section,  the  character,  use  or  manner  of  oc- 
cupancy of  the  property  lost  or  destroyed, 
and  the  reputation  and  cmdnct  of  tbe  person 
Injured,  may  be  given  In  erldenoe  in  mitiga- 
tion of  damages." 

Gen.  St.  1901,  C.  82. 

This  statute  Is  framed  on  the  theory  that 
whatever  may  have  Influenced  tbe  conduct 
of  the  mob  may  be  shown  la  mitigation  of 
damages.  Adams  v.  City  of  Sallna,  58  Kan. 
246,  48  Pac.  918.  Therefore,  in  the  last  analy- 
sis, the  qu^tlon  became  one  of  relevancy. 
A  man  might  be  mobbed  because  he  is  the 
keeper  of  a  notorkras  den  of  Iniquity.  In 
that  event  the  cbaract«r  and  use  of  his  unin- 
jured property  might  be  considered.  On  the 
other  band.  If  the  place  should  be  demolish- 
ed, the  conduct  and  r^ntatlon  of  the  incor- 
rigible keeper  might  be  taken  into  account. 
In  other  Instances  person  and  property  might 
be  so  unrelated  that  the  character  of  one 
could  have  no  mitigating  Influence  In  the 
event  of  Injury  to  tbe  other.  In  cases  like 
this  one  the  character  and  use  of  the  prop- 
erty Involve  the  conduct  and  character  of  the 
man.  Property  and  man  characterize  each 
other.  Together  they  tend  to  Induce  violent 
action  by  Infuriated  people.  It  Is  Impossible 
to  attribute  the  vented  rage  of  a  mob  to  ei- 
ther alone,  and  If  one  be  Injured  the  charac- 
ter of  the  other  Is  relevant  in  mltlgati<ni  of 
damages.  When  the  wrath  of  a  mcb  Is  via- 
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Ited  iipon  both,  property  and  Its  owner  or 
keeper,  the  cause  of  action  Is  single,  the  dam- 
age, though  provable  Item  by  Item,  Is  gross, 
ana  the  Inducement,  whether  lying  with  the 
person,  or  the  property,  or  both,  may  be 
shown  to  mitigate  whatever  damages  may  re- 
sult The  plain  language  of  the  statute  la 
that  the  character  and  nse  of  the  property  In- 
jured and  the  conduct  and  reputation  of  the 
person  (Injured  may  be  ehown  In  mitigation 
of  damages— that  Is,  any  damages  the  mob 
may  cauae^ 

Hie  plalntUTa  standing  and  that  of  hla 
business  were  not  Improved  because  the  dty 
offidals  connteaanced  his  operations.  Donbt- 
lem  that  fact  led  the  dtlsens  to  take  the  sup- 
presakm  of  the  place  Into  their  own  hands. 
The  precise  chAracter  of  the  pictures  display- 
ed was  a  collateral  matter.  The  court  can- 
not say  from  the  abstract  that  other  claims 
of  «Tor  are  well  founded. 

The  Judgment  of  tbe  diatrlct  court  la  af- 
firmed. All  the  Justtces  ooncurrlng. 


8TATB  V.  SCOlT.t 
(Snpmu  CooTt  of  Kansas.   Hardi  12,  19100 

Appeal  from  District  Coort,  Cowley  County; 
G.  U  BwBrta,  Judge. 

C.  0.  Scott  was. convicted  of  crime,  and  ap- 
peals. Affirmed. 

C.  T.  Atkinson,  for  appellant  F.  8.  Jackson, 
Atty.  Gen.,  tH.  J.  FleiniiBg,  and  C  B.  Beekman, 
for  the  State.  - 

PER  CURIAM.  Then  were  two  defendants 
and  a  ve]fd>ct  of  guilty  as  to  botb.  The  court 
set  aside  the  rerdict  as  to  one  ot  the  defowlantB. 
and  the  errors  which  could  only  have  afEected 
him  need  not  be  considered. 

□%ere  is  nothing  Bubstantial  In  either  of  the 
contentions  of  the  appellant.  The  appellant 
made  no  request  for  any  instructions,  and  the 
Instructions  given  correctly  stated  the  law.  Two 
witnesses  swore  that  appellant  sold  them  whisky 
at  different  times,  ana  that  they  paid  liim  for 
It  The  Jury  who  heard  the  testimony  and  saw 
the  witnesses  believed  them.  The  trial  court, 
with  the  same  opportunity  of  passicK  upon  their 
credlbilityt  amroived  the  verdict  No  reason  is 
snggwted  why  we  riioald  disbeUsvs  the  wit- 
nesses. 

The  judgmmt  Is  affirmed. 


BARBOUR  V.  CITT  OF  BOSBDAI.B. 
(Sniffeme  Court  of  Kansas.  March  12,  1910.) 

Appeal  from  Court  of  Common  Pleas,  Wyan- 
dotte County ;  R.  J.  Hlggins,  Judge. 

Action  by  lilnia  Barbour  against  tht  City  of 
^tosedale.  Judgment  for  plaintUt,  and  defendant 
appeals.  Affiimsd. 

S.  B.  ^lllamson  and  llwoph  I*  Cams,  for 
aroellant  Phillip  Bihardt  for  ai^llse. 

PBR  CURIAM.  The  statement  In  the  peti- 
tion that  the  plaintiff  did  not  believe  she  would 
ever  recover  from  her  injuries  was  equivalent 
to  saying  that  the  injuries  were  permanent  It 
was  a  question  for  the  jury  whether  the  injuries 
described  would  be  lasting.  To  the  mind  of  the 
court  as  it  reads  the  record,  it  seems  quite 
doubtful  whether  an  infsraice  of  permanency 
could  be  drawn.    Concede  that  it  could  not 


legitimately  be  done,  tt  does  not  follow  tiiat 
the  defendant  was  prejudiced  by  the  instruction 
authorizing  the  jury  to  allow  for  permanent  Id- 
juries,  if  any  such  were  proved.  The  natural 
and  logical  condusion  is  me  jury  did  not  allow 
for  anything  unproved.  It  devolves  upon  the 
defendant  to  make  the  contrary  appear  affirma- 
tively. Tbe  case  was  one  for  substantial  dam- 
ages. Pain  and  suffering  were  involved,  and 
the  jury  was  the  judge  (a  What  sum  would  be 
adequate  compensation,  ne  verdict  la  small 
enough  that  the  court  would  not  set  it  aside  if 
damages  for  permanent  Injurieif  had  been  ex- 
pressly ezcluded.  Tbe  def^dant  can  point  to 
nothing  else  to  show  that  its  substantial  rights 
were  infringed. 

The  petition  referxed  to  ether  internal  injuries 
than  those  qteciOed.  Tht  defendant  itself  open- 
ed the  door  to  proof  of  such  Injuries.  One  of 
its  expert  witnesses,  who  was  very  uncandld  on 
CRMS-examlnation.  nevertheless  admitted  that 
the  plaintiff's  maladies  would  be  aggravated  by 
her  fall.  The  court  instructed  the  jury  that  it 
should  allow  compensation  for  pt^rsical  pain 
and  mental  suffering  resulting  from  the  injuries 
complained  of.  Plainly  the  conditions  whidi  the 
defmdant's  witnesses  disclosed  were  open  to  con- 
sideration by  the  jury.  Tbe  court  instructed  the 
jury  on  the  right  theory.  Hie  instructions  re* 
fused  were  framed  on  tbe  wrong  theory. 

So  far  as  the  record  shows,  the  juiy  propel^ 
disdiaried  its  function,  and  ths  Judgment  b  af- 
firmed. 


GAAR.  SCOTT  ft  CO.  v.  ABNBAIi  et  al. 
(Supreme  Conrt  of  Kansss.   Uarch  12,  1910.) 

Appeal  from  IMstiict  Oonrt^'BawUns  County; 
W.  H.  Pratt,  Judge. 

Action  by  Oaar,  Scott  ft  Ca  against  A.  H. 
Ameal  and  others.  From  an  order  dissolving 
ao  attachment  plaintiff  appeala.  Affirmed. 

Fred  Robertson,  for  appellant  Dmnpster 

Scott  for  appellees. 

PER  CURIAM.  This  is  a  proceeding  to  re- 
view an  order  dissolving  au  attachment.  He 
order  was  obtained  on  the  ground  that  the  Ar^ 
neals  were  nonresidents  of  the  state.  The  dis- 
trict judge  decided  on  written  testimony  that 
tbe  Ameals  were  residents  of  the  state  when 
tbe  order  was  issued,  and  therefore  dissolved 
the  attachment 

The  niling  appears  to  be  supported  by  the  te»- 
timony.  Tae  Ameals  ownea  and  occupied  a 
farm  in  Rawlins  county,  Kan.  In  December. 
1906.  he  entered  government  land  in  Colorado, 
and  In  an  affidavit  dedared  that  the  land  was 
taken  for  actual  aettiement  In  Hay.  1907,  he 
relinquished  that  land  and  made  application  to 
enter  another  tract  ^d  again  declared  his  pur- 
poee  to  establish  a  residence  cm  the  entered 
land.  At  that  time  lie  took  with  liim  from  Kan- 
sss horses  and  Implements  wltii  which  be  inada 
some  Improvements  on  the  Colorado  land.  In 
November,  1907,  his  application  for  entry  of  the 
second  tract  was  rejected ;  hut  he  took  no  ap- 
peal from  the  dedrion.  In  January.  1908,  Ai^ 
neal,  bis  wif&  and  children  went  to  Colorado^ 
taking  with  jnem  some  stock.  Implements,  and 
housetiDld  goods,  and  they  remained  there  nn- 
tU  June  8,  190a  On  Hard  7.  1908^  the  atttch- 
meut  order  was  issued  on  the  theory  that  they 
were  nonresidents.  His  testimony  Is  that  be 
did  contemplate  a  residence  in  Colorado  when 
the  attempted  entries  of  government  land  were 
made,  but  failing  to  get  the  land,  that  purpose 
was  abandoned.  He  states  that  the  trip  to 
Colorado  In  1906  was  not  with  the  Intention  of 
changing  residence  to  Ctrioradi^  but  was  taken 
on  account  of  his  wifo's  healtli,  and  in  the  hope 
that  she  Qilcbt  recover  from  a  con^  with  which 
she  was  afflicted.  Th«r  further  state  that  no 
crop  was  planted  in  Colorado,  and  during  Uila 
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absence  from  Kansai  they  had  no  Idea  of  ffiving 
op  their  Eaosas  residence.  When  they  went  to 
Colorado,  they  left  at  their  home  in  Kansaa 
aome  hooaehofd  coods,  implements,  and  a  large 
acreage  of  growing  crops.  While  the  residence 
of  these  parties  is  not  to  be  determined  from 
their  declarations  alone,  their  acts  and  conduct 
lend  considerable  support  to  their  declared  In- 
tentiona.  and  together  they  seem  to  be  sufficient 
to  Jostify  the  holding  that  they  were  residents 
of  the  state  when  the  attachment  was  issued. 
The  order  will  be  affirmed. 


IfeOBO  T.  M&&.I7IIFF. 
(So^eme  Oonrt  of  Kansaa.   March  12;  1910.) 

Aroeal  from  Dtetrict  Court,  Saline  County; 
R.  R.  Bees,  Judge. 

Action  by  John  S.  McGee  anlnst  Maurice 
HcAnllff.  Judgment  for  plaintiff,  and  defend* 
ant  appeals.  Affirmed. 

Thomas  L.  Bond,  for  appellant.  O.  W.  Barch 
and  B.  I.  I^towich,  for  appellee. 

PBR  CURIAM.  The  appellant  nrgea  two 
nounds  of  error  upon  which  he  claims  the  mo- 
oon  for  a  new  trial  should  have  been  sustained, 
and  adds  the  OTemillnr  of  the  motion  as  the 
tbird  ground  of  revenal.  Error  1,  asBinied,  is 
the  refusal  of  the  court  to  require  plaintiff  to 
more  n>eci&cally  allege  the  act  or  acta  of  negll- 
cnm  nr  which  lie  sought  to  recover.  We  think 
the  petition  la  snffidently  specific  to  inform  de- 
fendant of  the  issue  he  bad  to  meet.  The  tri- 
al demonatrates  that  h^  had  witnesses  in  attend- 
ance who  testified  as  to  every  fact  which  la 
claimed  should  have  been  more  specifically  stat- 
ed. Indeed,  the  defendant  In  his  brief  dalma 
that  he  disproved  every  claim  of  negligence  on 
his  part  which  the  evidenoa  prodncea  by  plain- 
tiff tended  to  eatablish. 

The  second  error  assigned  is  that  the  coort 
refosed  to  give  an  Instruction  requested  by  him 
to  the  effect  that  the  plaintiff  could  not  recover 
unless  the  Jury  should  find  that  the  defendant's 
negligence  was  the  proximate  cause  of.  the  In* 
jury.  Tbt  eighth  Instruction  given  by  the  court 
conveys  the  same  idea,  without  using  the  word 
'proximate,"  in  words  more  likely  to  be  under- 
atood  by  the  Jury.  Indeed,  thia  instruction 
seems  to  require  too  much  of  the  plaintiff,  to 
wit,  that  before  the  plaintiff  could  recover  it 
must  affirmatively  appear  from  the  evidence  that 
be  was  not  guilty  ot  oontribotory  negligence. 
Tbt  iaane  was  one  «t  fact,  and.  under  instruc> 
tiona  too  favorable  to  the  defendant,  rather 
than  otherwise,  waa  detennlned  by  the  Jury  up- 
on evidence  very  conflicting.  Their  finding  for 
the  plaintiff  was  approved  by  the  court 

Tb%  judgmmt  Is  affirmed. 


WOOD  et  aL  T.  CBOBB. 
(Supreme  Court  of  Kansas.   March  H,  1910.) 

Appeal  from  District  Court,  Stanton  County ; 
WiHiam  H.  Thompson,  Judge. 

Action  by  Ben  A.  Wood  and  others  aninst  W. 
J.  Crosa.  Judgment  for  defendant  Flalntiffa 
appeal.  Affim^. 

George  D.  Rathbon,  for  ^>pellants.  F. 
Martin,  for  appellee. 

PER  CURIAM.  Hie  trial  court  held  a  tax 
d«ed  of  the  defendant  valid.  Plaintiffs  appeal. 
It  waa  a  compromise  tax  deed,  more  than  five 
years  old.  The  first  objection  to  its  validity  is 
ruled  by  the  recent  case  of  Oibeon  v.  Cock  mm, 
lOT  Pac.  82,  where  it  was  held,  upon  a  sim- 
ilar state  «f  facts,  that  it  will  be  presumed  that 
tbe  pniduser  was  veoulred  to  pay  the  delin* 
tnent  taxes  for  ths  other  years  as  a  condition 


precedent  to  the  compromise,  and  that  Qiey  were 
paid  when  the  certificate  issued.  The  second  ob- 
jection is  that  there  was  no  authority  for  the 
assignmenL  because  the  order  of  the  board  waa 
made  on  January  8,  19(XL,  and  the  assignment 
was  not  actually  made  or  the  money  paid  until 
June  9,  1901.  nils  point  has  likewise  been  de- 
termined adversely  to  plaintib.  Douglass  t. 
Wilson,  81  Kan.  S65,  S^,  8  Pac.  880. 

We  are  satisfied  with  the  decision  In  Bangh- 
man  v.  Harr^,  70  Kan.  787,  08  Pac.  14&  hold- 
ing that  la  a  deed  of  thla  kind  Oie  words  "no 
person  Irfd"  mean  tbe  same  thing  as  the  words 
^'aald  property  could  not  be  sold.*'^  This  tfiq^oses 
of  the  remaining  contention. 

The  Judgment  will  be  affirmed. 


PUTNAM  INV.  Oa  T.  KINO. 
(Supreme  Court  of  Kansas.   March  12,  1910i) 

Appeal  frMn  District  Court,  Pottawatomie 
County;  Robt  O.  Heizer,  Judge. 

Action  by  the  Putnam  Investment  Company 
against  H,  O.  King.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed  and  remanded. 

Borch  &  Utowlch,  for  appellant  Challls  ft 
Brookens,  for  appellee. 

PER  CURIAM.  Tbe  Putnam  Investment 
Company,  a  coiporation  engaged  in  the  real  es- 
tate brokerage  business,  sued  H.  C.  King  for  a 
commission.  A  demurrer  to  its  evidence  was 
sustained,  and  it  appeala. 

Evidence  waa  introduced  tending  to  show  these 
fects:  King  owned  2,720  acres  of  land,  which  be 
used  In  connection  with  a  quarter  secttou  of  gov- 
ernment land  on  which  his  son  had  a  filing.  He 
"listed"  the  land  for  sale  with  the  comrany, 
agreeing  to  allow  as  a  commission  all  the  2,720 
acres  brou^t  over  $8,000,  and  to  deliver  pos- 
session of  the  extra  quarter  section,  with  what- 
ever interest  he  might  have  therein.  The  com- 
pany found  a  buyer  who  waa  able  aad  wiHing 
to  take  the  property  ot  |10,060.  It  undertook 
to  enter  Into  a  written  contract  witti  him  for  a 
sale  at  that  price.  'Xhla  contract  was  void,  be- 
cause beyond  the  agent's  authority;  but  the  buy- 
er, on  learning  that  fact,  expressed  his  willing- 
ness to  take  theproperty  on  the  terms  proposed 
by  the  owner,  ^e  agent  communicated  the  offer 
to  the  owner  In  writmg,  describing  the  property 
as  the  2;880-acre  tract  The  owner  replied,  pro- 
fessing not  to  know  what  land  was  meant.  The 
agent  wrote,  describing  it  in  full,  and  explaining 
that  the  variance  In  acreage  was  due  to  the  Inclu- 
sion of  the  quarter  section  of  government  land, 
of  which  a  slightly  erroneous  description  was 
given.  The  owner  responded,  to  the  effect  that, 
having  been  misled  by  the  reference  to  a  2,880- 
acre  tract,  he  had  given  an  option  on  the  prop- 
erty, which  had  since  expired ;  that  he  was  atill 
willing  to  sell,  but  would  not  pay  the  taxes  of  the 
current  year,  which  bad  then  accrued.  Short- 
ly afterward  he  dropped  the  negotiations,  and 
never  offered  to  make  a  cooveyance. 

Evidence  that  had  been  given  of  the  conversa- 
tion between  the  representatives  of  the  com- 
pany and  the  buyer,  leading  up  to  tbe  signing  of 
the  contract  between  them,  was  atri^en  out  on 
the  ground  that  tbe  writing  alone  must  deter- 
mine the  condition  of  the  n^tiationa  at  that 
time.  The  written  agreement  was  abandoned 
on  both  sides,  and  a  final  understanding  was 
readied  later.  Any  evidence  was  pertinent  that 
tended  to  show  what  this  was.  The  defendant 
makes  five  contentions  in  anpport  of  tbe  ruling 
on  the  demurrer,  whidi  will  be  stated  and  dis- 
cussed In  order. 

1.  ^e  written  contract  between  the  company 
and  the  bo^er  was  yiAd  under  the  statute  of 
frauds.  This  Is  tme,  but  not  important  because 
the  ecHitract  was  not  relied  upon  In  any  way 
by  tbe  plaintiff. 

2.  This  written  contract  was  the  best  svldenos 
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of  tlie  agreement  made  between  the  comp&ny  and 
the  buyer,  and  ^owed  that  the  aj;ent  had  at- 
temptea  to  Impose  unwarranted  conditions  on 
the  owner.  The  answer  to  this  is  that,  after  the 
written  contract  had  beeo  wholly  abandoned,  a 
new  anderstanding  was  reached,  under  which 
all  the  objectionahle  regnirementB  wen  with- 
drawn. 

3.  The  verbal  agreement  between  the  plaintiff 
and  the  defendant  set  out  in  the  petition,  was 
a  mere  conTersatioD,  and  was  superseded  by 
letters,  which  constituted  the  real  contract.  Hie 
conversation,  however,  resulted  In  a  valid  con- 
tract^hich  the  letters  merely  confirmed. 

4.  The  defendant  had  otherwise  disposed  of 
the  land  before  the  sale  was  negotiated  by  the 
plaintiff.  He  did  testify  to  this  effect,  altboagh 
he  seems  to  have  modified  his  statement  when  his 
attention  was  called  to  Its  apparent  Inconaisteu- 
ey  with  his  letters.  But,  however  poaldve  his 
testimony  may  have  been  ta  this  regaid.  It  could 
not  be  conclusive  upon  the  plaintiff.  Its  cred- 
ibility, as  well  aa  its  iaterpretation,  was  a  mat- 
ter for  the  consideration  of  the  Jury. 

5.  The  sale  negotiated  hy  the  plaintiff  was 
not  In  accordance  with  the  terms  proposed  by 
the  owner,  in  that  It  Induded  the  tract  of  gov- 
ernment land  to  which  he  bad  no  title.  Hie  evi- 
dence was  explicit  that  the  buyer  did  not  demand 
or  expect  a  conveyance  of  this  quarter,  unless 
the  defendant  owned  it. 

The  Jadgment  is  reversed,  and  the  canM  re- 
manded for  farther  proceeding!. 


SANQtriNETTI  v.  HOSSEN  et  al.   (Ov.  148.) 
(Court  of  Appeal,  Third  District,  California. 
April  11,  1006.) 

1.  EjEoruEifT  ({  69*)  —  Pleadinqs  —  Sum- 

OIBNCT. 

In  an  action  for  the  possession  of  land,  de- 
scribed as  in  township  1  N.,  the  fact  that  the 
general  description  in  the  answer  mistakenly 
spoke  of  the  land  as  in  township  1  B.,  waa  not 
fatal  to  the  defense  where  the  land  was  other- 
wise clearly  alleged  to  be  that  described  in  the 
complaint. 

[Ed.  Note.— For  odiei  cases,  see  Syectment, 
Dec  Dig.  i  69.*] 

2.  Trusts  ft  9CS*)— "Constbuotitb  Tbuhts." 

A  "constructive  trust"  la  a  creature  of  equi- 
ty, and  takes  form  whenever  title  is  obtained  by 
fraud,  actual  or  constructive;  In  such  cases 
mere  form  will  be  disregarded,  and  equity  will 
aecerbtin  and  act  on  the  substance,  regarding 
that  as  done  which  should  have  been  done. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  146-147;  Dec.  DliTl  96.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1478-1479;  vol.  8,  p.  7614.] 

S.  TbUBTB  <{  92%*)— COITSTBUOnVB  TBU8T8— 

Statutb  of  Frauds.  * 
After  the  foreclosure  of  a  mortgage  on  an 
undivided  interest,  and  pending  an  action  to 
foreclose  another  mortgage  on  another  undivided 
interest,  the  attorney  or  the  undivided  owners 
advised  that  they  convey  all  their  Interest  to  a 
third  oerson,  who  should  convey  to  the  attor^ 
ney,  woo  should  procure  a  loan  to  pay  the  out- 
standing mortgages  and  to  procure  a  reconvey- 
ance under  the  mortgage  foreclosed.  The  attor- 
ney promised  to  execute  a  writing  reciting  the 
terms  of  the  trust  as  soon  as  the  deed  to  him 
was  executed.  The  deeds  were  executed,  but 
the  attorney  failed  to  execute  a  declaration  of 
the  trust,  but  conve^d  an  undivided  part  of  the 
premises  to  a  stranger.  Held,  that  a  construc- 
tive trust  was  created  hy  operation  of  law,  and 
the  attorney  took  onlv  the  naked  legal  title  in 
trust  for  the  undivided  owners,  which  trust  equi- 


ty would  enforce  notwithstanding  the  statute 
of  fnnda,  whldi  eonid  not  be  Invoked  by  tlw 
attorney. 

[Bd.  Note.— For  other  cases,  see  Trusts,  CenL 
Dig.  I  141 ;  Dec  Dig.  |  92%.*] 

4.  Equitt  (I  67*)— Maxims. 

Equity  regards  that  as  done  whldi  ought  to 

be  done. 

[Ed.  Note.— For  other  cases,  see.Bgnlty,  Gent 
Dig.  I  179;  Dec.  Dig.  |  67.*] 

B.  TbUBTB  (I  102*)— "iHVOLUlfTABT  TbUST"- 

Statutes. 

Under  Civ.  Code,  ||  2217,  2219,  2223,  2224, 
2228,  223S,  3529.  defining  an  ''Involuntary 
trust"  as  one  created  by  operation,  of  law,  etc. 
a  person  occupying  fiduciary  relations  will  be 
held  to  the  strictest  good  faith,  and  trusts  will 
arise  in  vindication  of  right,  not  only  in  the  ab- 
sence of  a  valid  declaration,  but  even  against 
the  desires  and  intention  of  the  involuntary 
trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CenL 
Dig.  I  163 ;  Dec  Dig.  |  102.* 
For  other  definitions,  see  Words  and  nirasesb 

VOL  4,  p.  3765.1 

6w  ATTOBNET  AlTD  OtDOn  (1  128*>— BEUTXOir 

Between  Parties. 

An  attorney  must  deal  with  fairness  and 
honor  toward  a  client,  and  cannot  profit  by 
withholding  the  benefit  of  his  special  tukowledjia 
or  by  giving  false  counsel  dnruif  titB  ocmtino- 
ance  of  the  relation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  «  239;  Dec.  Dig.  i  123.*] 

7.  Tbusts  0,848*1— IirroLnmeABr  Tbusieb. 

Under  X!iT.  Code,  |  22ffi.  providing  that 
every  one  to  whom  property  Is  transferred  in 
violation  of  a  trust  holds  the  same  as  an  invol- 
untary trustee  under  such  trust  etc.,  one  taking 
under  an  attorney  holding  the  l^al  title  to  the 
property  of  his  client,  with  notice  of  the  relation 
or  knowledge  of  the  facta,  haa  no  greater  right 
than  the  attorney  possessed. 

[Ed.  Note.— -For  other  cases,  see  Trusts,  Cent 
Dig.  I  513;  Dec  Dig.  |  34&«] 

8.  ATTOBITEr  AND  CLIENT  (|  64*)— RELATJOIT. 

Where  one  assumed  to  act  as  the  hired  a^ 
tomey  of  another,  and  the  client  had  many  con- 
sultations with  the  former  as  such  attorney,  the 
technical  relation  of  attorney  and  client  ensted, 
though  the  former  had  not  been  admitted  to 
practice  before  the  relation  was  assumed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  86,  87,  160;  Dec  Dig.  1 
64.*] 

9.  PBINOIPAL  AKD  AOENT  (|  8*)— KHSTEHCE 
OF  ReUTION. 

The  mere  fact  that  one  had  had  at  various 
times  business  dealings  with  another,  and  had 
stated  that  he  wanted  to  boy  more  land,  did  not 
make  the  latter  an  agent  for  the  purchase  of  a 
particular  tract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  I  &*] 

10.  Vendoe  and  Pubohasbb  (I  232*)— Bona 
Fidb  Pubghabbb— NonoE. 

The  doctrine  that  posaesslon  of  the  grantor 
is  constructive  notice  of  any  right  claimed  in 
hostility  to  the  deed  cannot  be  extended  to  a 
case  where  the  grantor  luu  expressly  relinquish- 
ed all  equitable  claims  in  his  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  640-662;  Dec  Dig.  | 
232.*] 

11.  Venimb  and  Pubohaso  <|  232*)— Boha 
Fide  Pubobasbb— Nonoc 

When  possession  is  consistent  with  the 

record  title,  the  possession  is  not  constructive 
notice  of  any  different  title  or  Interest  to  a  pur- 
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duisfer  who  hw  relied  on  the  Teooxd,  and  hu 
had  no  actual  notice  beyond  what  la  thereby  dla- 

doeed. 

[Ed.  Note.— For  other  casea,  Me  Tender  and 
Parchaser.  Dea  Dig.  i  2S2L*] 

12.  HoKEnXAD  d  145*)— FOBPBmJBE. 

The  rif^ta  conferred  by  a  probate  home- 
•tead,  set  apart  for  the  benefit  td  the  widow  and 
minor  cfaildren  of  a  decedent,  cannot  be  eurren- 
dered  by  one  or  more. of  the  beneficiaries  to  the 
detriment  of  en  Infant  child. 

[Ed.  Note.— For  other  case*,  see  Homestead, 
Cent.  Dig.  SI  268,  277,  280.  285;  Dec  Dig.  1 
145.*] 

is.  txhdoa  aitd  pubchaseb  (|  232*)— bona 

Fide  Pubohaseb— Notice. 

Land  was  set  apart  as  a  probate  homestead 
for  the  benefit  of  the  widow  and  minor  children 
of  the  deceased  owner.  A  minor  child  also  own- 
ed an  interest  in  the  ptoperty.  and  the  widow 
continued  In  poMeialon.  ahe  held  possenion  as 
a  lioenaee  or  adnlt  children,  but  she  did  not 
claim  any  Interest  hostile  to  a  title  conveyed. 
Beld,  that  her  possession  was  not  constructive 
notice  of  secret  equities  claimed  by  the  grantors 
as  benefieiariea  of  a  constmctive  crust  at  vari- 
ance with  the  terms  of  their  conveyance,  abso- 
lute in  form,  purporting  to  convey  all  equitable 
claims  and  interests.  '' 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Dig.  H  640-682;  Dec.  Dig.  < 
232.*] 

14.  Etidenob     d     272*)  —  Dsoubations 

AOAinsT  Intebkst. 

Oral  declaratioDB  which  do  not  clearly  ap- 
pear to  be  against  tbe  Interest  of  the  party  mak- 
ing them  should  be  excluded. 

[Bd.  Note^For  other  cases,  see  £Mdence, 
Cent  Dig.  II  1106-U07;  Dec  Dig.  t  272.*] 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  E.  N.  Rector,  Judge  Presiding. 

Action  by  Angelo  Sangnlnettl  against  Han- 
nette  J.  RMsen  and  others.  From  a  Judg- 
ment for  defendants,  plalntUE  appeala  Be- 
rersed. 

Nleol  &  Orr,  for  appellant  LouUtt  *  Mld- 
dlecoff  and  W.  P.  Netherton,  for  nfl|pondait& 

MgIjAUGHLIN,  J.  Action  to  recover  poe- 
TCHlon  of  a  amall  parcel  of  land  In  Ban  Joa- 
quin comity,  described  as  betaig  In  sections 
4  and  In  townablp  1  N.,  range  8  B.  M.  D. 
M.  The  avermenta  of  ownnsblp  and  right 
of  possession  In  the  onnplalnt  are  denied  in 
the  answer,  which  also  contains  affirmative 
allegations  of  ownerahlp  In  Alta  Durham  and 
Ifrs.  Louise  Place,  who  were  made  parties 
defoidant  by  <mler  of  the  court  The  ^nov 
al  averment  of  title  in  these  def«idanti^  un- 
d^  whom  tbe  otber  defendants  claim  the 
right  to  remain  in  possesaton  of  tbe  prem- 
ises, la  followed  by  voluminous  aHetfatlons 
detailing  the  facta  and  circumstances  upon 
which  such  claim  of  title  rests.  A  summary 
of  the  recitals  will  suffice  to  indicate  and  ex- 
plain the  legal  propositions  presented  for  de- 
cision. John  J.  Durham  died  Intestate  In 
1882,  and  In  due  course  of  administration 
three-ninths  of  bis  estate  was  distributed  to 
his  widow,  the  defendant  Hannette  J.  Eos- 
sen,  two-nlntbs  each  to  his  daughters,  the 
defendants  Alta  Durham  and  Mrs.  Place, 


and  the  remaining  two-ninths  to  a  son,  who 
Is  not  a  party  to  this  action.  It  la  specifical- 
ly and  r^atedly  allied  that  a  tract  of  land 
BO  distributed  Included  the  lot  here  in  dl»- 
pnte,  but  the  general  description  of  such 
tract  locates  it  in  township  1  S.,  whereas  tbe 
lot  described  in  the  complaint  is  In  township 
1  N.. 

After  distribution,  tbe  widow  mortgaged 
her  Interest  to  George  B.  Sperry,  tbe  daugh- 
ter Alta  here  to  Mary  Dnfty,  and  the  remain- 
ing four-ninths  owned  by  Louisa  Place  and 
her  broths,  who  were  minors,  was  mort- 
gaged by  their  mothn,  as  guardian,  to  T. 
Leanlnl.  The  Sperry  mortgage  was  fore- 
closed, and  on  September  25,  1900,  tbe  ln< 
terest  of  the  widow,  embracing  three-ninths 
of  the  property,  passed  to  tbe  mortgagee, 
who  three  days  later  conveyed  the  same  to 
the  Sperry  Flour  Company.  An  action  was 
then  pending  to  foreclose  the  other  two  mort- 
gages, and  Mrs.  Rossen  and  her  daughters 
were  endeavoring  to  save  tbe  property,  which 
was  worth  more  than  the  amount  due  on  the 
Sprary,  Duffy,  and  Lesnlni  notes.  Negotia- 
tions were  pending  whereby  they  hoped  to 
satisfy  the  existing  Incumbrances  and  pro- 
cure a  reconveyance  of  the  title  held  by  the 
flour  company.  They  were  not  familiar  with 
the  effect  of  conveyances  and  had  little  ex- 
perience in  business  matters.  They  bad  im- 
plicit confidence  In  two  friends  named  Wig- 
gin  and  Lynch,  who  advised  and  counseled 
with  them  at  this  Juncture.  Lynch  acted 
as  their  attorney,  and  they  relied  upon  him, 
not  only  as  a  frlrad,  but  as  their  trusted  le- 
gal adviser.  Through  bis  advice,  counsel, 
and  representations,  they  were  led  to  believe 
that  If  the  title  to  the  property  was  vested 
In  one  person,  a  loan  could  be  negotiated, 
and  the  cancellation  of  the  mortgages  and 
reconveyance  of  the  outstanding  title  secur- 
ed. Acting  upon  such  advice,  and  without 
any  consideration  save  the  promises  made 
to  them,  tbe  widow  and  her  daughters,  by 
deed  absolute  in  form,  dated  October  19, 1900, 
conveyed  all  their  right,  title,  and  interest 
in  the  property  to  Wlggln,  with  the  distinct 
understanding  that  hQ  would  convey  to 
Lynch.  The  latter  promised  to  execute  a 
writing  reciting  the  terms  of  the  agreement 
or  trust,  as  soon  as  the  deed  to  him  was  ex- 
ecuted; such  terms  being  that  be  would  pro- 
cure a  loan  of  $9^000,  pay  off  the  mortgages, 
procure*  a  reconveyance  from  the  Sperry 
Flour  Company,  and,  this  done,  reconvey  an 
undivided  seven-ninths  of  the  property  to 
Alta  Durham  and  Mrs.  Plac&  Wlggln  con- 
veyed to  Lynch,  on  November  16,  1900,  and 
some  time  tbereaftw  the  latter  n^otlated 
loans  on  the  property  aggregating  the  sum  of 
$0,000,  obtained  title  to  three-ninths  of  the 
property  from  the  flour  company,  and  can- 
celed the  Duffy  and  Lesnlni  mortgages.  It 
will  thus  be  seen  that  Inch's  title  to  four- 
ninths  of  the  pnqwrty  rested  on  the  deed 
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from  inggln,  and  that  title  to  three-nlotlia 
formerly  owned  by  Mra  Rossen  came  to  him 
from  her  successor  In  Interest,  the  Sperry 
Floor  Company.  It  may  be  added  tliat  he 
succeeded  Mrs.  Rossen  as  guardian  of  the 
estate  of  the  minor  son,  and  that  the  estate  of 
his  ward  was  mortgaged  to  secnre  a  portl<m 
of  the  $9,000  borrowed.  Instead  of  fulfilling 
the  promises  made  to  his  clients,  Lynch  con- 
veyed an  nndlTlded  seven-ninths  of  part  of 
the  property.  Including  the  lot  In  controversy, 
to  Miller  and  Kelley  and  they  In  turn  con- 
veyed to  the  plaintiff.  It  Is  alleged  that  Mil- 
ler, Kelley,  and  the  plaintiff  had  notice  of 
the  facts,  and  that  the  conveyances  to  tbem 
were  made  with  Intent  to  defrand  Mrs.  Place 
and  Miss  Durham.  The  agreement  between 
the  parties  was  never  reduced  to  writing  In 
any  form,  and  the  deeds  through  which  the 
title  passed  to  L^ynch  contained  no  hint  or 
mention  of  a  trust  The  court  overruled  a 
demurrer  to  the  answer,  based  on  the  ground 
that  the  facts  therein  pleaded  constituted  no 
defense  to  the  action,  and  the  first  point  urg- 
ed on  tbta  appeal  Is  that  the  court  should 
have  sustained  the  demurrer. 

In  view  of  the  dlstlnet  averment  that  the 
land  In  controversy  was  Included  In  the  tract 
distributed  to  the  Durham  heirs,  we  are  of 
the  ophilon  that  the  mistake  In  the  general 
descnptltm  was  not  fatal  to  tbe  d^ense 
pleaded.  The  other  proposltltm  Involved  Is 
more  serious.  Appellant  argues  that,  as  the 
agreement  under  which  the  deeds  to  Wlgsln 
and  I^ch  were  executed  was  not  reduced 
to  writing,  there  was  and  could  be  no  valid 
trust  defeating  llie  opress  terms  of  a  con- 
Trance  absolute  in  form.  In  tills  connec- 
tion it  is  earnestly  contmded  that  the  trust 
agreement  was  wholly  abortive  and  void,  be- 
cause neither  an  agreemoit  to  convey,  nor 
an  express  trust  In  land,  is  enforceable  un- 
less the  same  Is  evidenced  by  some  note  or 
memorandum  In  writing.  This  contention  Is 
met  by  the  argumoat  that  the  facts  and  dx^ 
cumstances  set  forth  in  the  answer  are  suf- 
ficient to  idiow  an  implied  trust  created  by 
operation  of  law.  A  valid  trust  In  relation 
to  real  property  can  only  be  created  or  de- 
clared by  an  Instrummt  in  writing,  or  by 
operation  of  law.  Civ.  Oode,  |  8S2;  Gode 
Civ.  Proc.  1 1971.  As  no  Instrument  In  writ- 
ing  declaring  the  tmst  was  ececuted,  no  ex- 
press trust  was  created,  and  It  cmly  .remains 
to  inquire  whether  the  facts  set  forth  in  tiie 
answer  are  siEnclesit  to  bring  the  cue  with- 
in the  rule  governing  implied  trusts,  result- 
ing or  constructiv&  Bneh  trusts  are  crea- 
tures of  equity,  and  t^e  form  whenever  ti- 
tle is  obtained  by  means  of  chicanery,  de- 
celt,  or  other  variety  of  fraud,  actual  or  con- 
structive. In  such  cases  mere  forms  wSI  be 
disregarded,  and  equity,  as  handmaid  of  the 
law,  will  ascertain  and  act  upon  the  sub- 
stance of  things,  regarding  that  as  done 
which  should  have  been  dona  Devious  and 
intricate  methods  maj  be  em^yed,  but  the 
mind-search  Ing,  fu>rea6hlng  Ytaioa  ct  equi- 


ty cannot  be  obscured  by  any  pretense,  how^ 
ever  Ingenious,  subtle,  or  specious  it  may  be. 
Elquity  abhors  fraud  In  all  of  Ibi  guises,  and 
renders  aborttre  its  shrewdest  intrigues  and 
machinations.  Looking  at  the  substance  of 
this  transaction,  we  find  that  L^nch  was 
not  only  tbe  trusted  confidant  and  friend, 
hut  the  legal  adviser  and  counselor  of  these 
women.  His  relation  to  them  was  fiduciary, 
and  every  rule  of  equity  and  law  command- 
ed tbe  utmost  fairness  and  good  taith  In  all 
his  dealings  with  them.  Through  his  advice 
and  representations  the  legal  title  to  four- 
ninths  of  this  property  was  transferred  to 
him,  for  a  specific  purpose,  without  any  in- 
tention that  any  b^efidal  Interest  In  the 
property  would  pass  or  vest  with  the  1^1 
title  thus  conveyed.  We  say  transferred  to 
him  because  the  conveyance  to  Wlggln  was 
made  with  tbe  express  underetandlng  that 
he  would  convey  to  Lynch,  and  the  moment 
this  agreement  was  executed,  the  latter  took 
the  title  subject  to  all  the  equities  arising 
In  favor  of  the  cllaits  who  conveyed.  Under 
these  circumstances  a  constracUve  trust  was 
created,  by  operation  of  law,  and  I^ch 
took  tbe  bare,  naked  legal  title  to  four-ninths 
of  tbe  property,  as  conveyed  by  the  owners, 
Alta  Durham  and  Mrs.  Place,  In  trust  for 
their  use  and  boieflt  But  this  Is  not  all, 
for  If  tbe  averments  of  the  answer  are  true, 
be  also  took  title  to  the  Spary  Invest,  in 
trust  for  the  benefit  of  the  same  parties. 
But  for  his  disregard  of  duty  die  trust  would 
have  been  properly  and  folly  created  and 
declared,  for  m&i  in  tbe  absence  of  an  ex- 
press promise  to  that  effect,  It  was  his  duty 
to  his  dloits  to  execute  a  writing  renting 
the  terms  of  his  trust  This  being  true,  be 
could  not  Invoke  the  statute  of.  firnuds,  and 
thus  make  his  vicdated  duty  and  promise  tlie 
shield  under  cover  of  which  he  could  teke 
advantege  of  his  fiduciary  rtiatlon  and  prot- 
it  by  his  own  wrong.  Equity  regards  that  as 
done  which  ou^t  to  be  dime,  and  never  al- 
lows a  statute  designed  to  prevmit  fraud  to 
be  used  as  an  Instrumoit  for  the  accomplish- 
ment of  fraud.  It  holds  perstms  occupying 
fiduciary  relations  to  tlw  strictest  good  flalth, 
and  never  allows  th«n  to  escape  the  per^ 
formance  of  a  duty  through  their  own  neg- 
lect,  fraud,  or  wrong:  Under  ita  wholesome 
rules  injustice  resulting  from  fraud  can  al- 
ways be  prevented,  and  trusts  wHl  arise  In 
vindication  of  right,  not  only  in  the  absence 
of  a  valid  declaration,  but  against  the  de- 
sires and  Intention  of  the  involuntary  trus- 
tee; Civ.  C!ode.H  8520,  2217,  2219^  2223. 222^, 
2228,  22S5;  Pomeroy.  Eq.  Jur.  ||  021.  800. 
966.  066^  108,  IBS,  568-881,  808,  lOM.  1063, 
1066. 1066, 1207, 1400;  Story,  lEq.  Jur.  ||  1196, 
807,  306t  310^  811,  812,  880,  881;  Brlson  v. 
Brlson,  75  GaL  628;  17  Pac.  680^  7  Am.  St 
Rep.  188;  De  MaUagh  v.  De  Mallagh.  77  OaL 
128,  18  Pac.  266;  Nordholt  v.  Nordholt,  87 
Oal.  566,  26  pac.  508,  22  Am.  St  Rep.  268; 
Hays  V.  Oloster,  88  Oal.  666,  26  Pac  867: 
Sajo»  V.  Hennann,  87  OaL  261«  82  Fae.  171; 
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Kimball  t.  Tripp.  136  Cal.  684,  69  Fac  428; 
Jones  T.  Jonea.  140  Gal.  S80,  74  Pac.  148; 
Becker  t.  Bcbwerdtle.  141  Gal.  390;  74  Pac 
1028;  Bmltli  T.  Goethe,  147  Gal.  782»  82  Pac. 
884. 

An  attcrn^  at  law  iboiild  Im  a  paragon  of 
candor,  faimeBS.  bxmor,  and  fidelity  In  all 
Us  dealings  -with  those  who  place  their  trost 
in  his  aMllt7  and  mtegrlty,  and  be  will  at 
all  tbnes,  and  under  all  drcnmstances,  be 
lield  to  the  fall  measure  <tf  what  be  oni^t  to 
b&  Bgolty  woold  Indeed  be  Impotent  If  a 
tmsted  legal  adrlaer  conld  profit  by  with- 
bidding  the  benefit  of  his  special  knowledge 
and  skill,  or  by  glrlng  ^se  connsei  during 
the  amtUraance  of  a  relation  In  the  highest 
Boise  confldeatlal  and  fldndary.  It  was 
Inch's  dnty  to  protect  his  cUsnts  In  every 
possible  way,  and  it  was  a  groas  Tiolatlon  of 
that  dnty  for  him  to  mislead  or  deceive 
them.  Had  be  retained  the  legal  title  ob- 
tained In  the  manner  described  In  Ibe  an- 
swer, the  most  adTentnrous  sophist  wonld 
bardly  asswt  that  he  conld  be  protected  by 
his  breach  of  duty,  and  allowed  to  retain 
tbat  wbldi  was  obtained  through  his  gnlle. 
And  under  well-settled  rules  those  who  took 
title  nnd«  blm  with  notice  of  his  relation, 
or  knowle^  of  the  facts,  stand  in  his 
shoes,  and  bare  no  greater  modicum  of  right 
than  he  possessed.  Glv.  Code,  |  2243;  Jones 

Jones,  140  GaL  601,  74  Pac.  143;  Smith  t. 
Goethe,  147  Cal.  733,  82  Pac.  384 ;  Pomeroy, 
Eq.  Jnr.  U  688,  864,  664,  692.  7C4,  770,  918, 
101&  It  results  ^m  the  foregoing  that  the 
demnrrer  was  pn^terly  overruled. 

The  court  adopted  the  findings  returned 
1^  the  Jury,  and  also  made  and  signed  find- 
ings of  fact  covering  the  Issues  In  the  case. 
These  findings  are  in  substantial  accord 
with  most  of  the  avenn^ts  of  the  answer. 
It  is  found,  however,  tbat 'Lynch  was  not  a 
licensed  attorney  at  the  Inception  of  the 
negotiations  and  transactions  above  narrat- 
ed, but  that  he  was  at  all  times  their  trust- 
ed adviser  and  Intimate  friend.  Touching 
plalntifrs  knowledge  and  notice  of  the  equi- 
table claim  of  the  defendants  Durham  and 
Place,  tbe  court  found  tbat  be  and  his  gran- 
tors bad  Information  and  knowledge  as  to 
who  was  In  tbe  actual  possession  of  the 
premises,  and  of  other  facts  and  circum- 
stances sufficient  to  put  a  reasonably  pru- 
dent man  upon  inquiry  as  to  the  title  to  tbe 
premises.  In  this  connection  tbe  findings 
recite  tbat  Mrs.  Hannette  J.  Boesen  was  in 
possession,  by  leave  and  license  of  her  daugh- 
ters, tbat  Miller  and  Kelley  were  the  agents 
of  plaintiff  In  the  purchase  of  the  premises, 
that  all  three  knew  of  such  possession,  and 
that  plaintiff  purchased  for  value,  but  with 
notice  of  tbe  trusts  and  agreements  alleged 
in  the  answer.  Many  findings  are  particu- 
larly specified  as  being  unsupported  by  the 
evidence,  but  most  of  these  assaults  are 
groundless.  The  fiduciary  relation  existing- 
between  Wiggin  and  Lynch,  and  each  of 
them,  on  the  one  hand,  and  the  three  ladles 


who  accepted  tbaiT  assistance  on  titie  oQu/Pf 
was  folly  shown.  Lynch  assumed  to  act  as 
their  bteed  attorn^,  and  they  bad  many 
consultations  with  bbn  as  sndi,  In  bis  law 
office  and  dsewhere.  Under  sudk  drcnm- 
stances the  miss  gorendnff  ttie  tedmlcal  re- 
lation of  attorney  and  dloit  apply  as  fally 
and  forcibly  as  If  be  bad  been  admitted  to 
practice  before  such  relation  was  assumed. 
Pomen^  Dq.  Jnr.,  I  900^ 

Findings  1.  18,  and  14  by  13w  conrt,  and 
findings  IB  and  16  by  the  Jury,  are  conflict- 
ing and  confusing.  In  two  of  these  findings 
it  is  recited  ttiat  I^mch  agreed  to  reocmvoy 
to  Alta  Durham  and  Mrs.  Place;  In  anotber 
tbat  such  agreement  was  to  reoonr^  to 
Hannette  J.  Rossen,  Alta  Dnrbam,  and  Mrs. 
Place,  or  eititur  <tf  tb«n,  and  In  still  another 
that  such  reconveyance  was  to  nm  to  the 
chUdren  of  Mrs.  Rossen,  "defendants  here- 
in." This  latter  finding  would  Indnds  Bdna 
Rossen,  and  ocdnde  John  Q.  Dorbani,  the 
minor  son.  To  add  to  tbe  oonfutfon,  neither 
of  these  findings  is  sustained  by  the  evl- 
dence^  which  shows,  wltbont  conflict,  that 
I^ch  agreed  to  teoonTC^  tbe  property  ac- 
quired by  him  to  Alta  Durham,  Mrs.  Place, 
and  John  G.  Dmbam,  or  the  '^Durham  bdrs" 
in  sudi  proportions  u  tbe  mothor  mU^t  su^ 
gest  or  as  might  be- agreed  upoi.  This  being 
the  uncontradicted  evidence  touching  ibe 
equitable  tdalms  of  Ibe  defendants,  upon  no 
possible  view  of  the  evldenee  can  ttie  find- 
ing a«  to  tbe  anantnm  of  interest  owned  by 
Mrs.  Place  and  Miss  Durham  be  sustained. 

After  careful  examination  and  analysis  we 
have  reached  the  condnston  tbat  tbe  find- 
ings tending  to  support  the  theory  tbat  plain- 
tiff took  title  with  notice  of  facts  snffldMit 
to  put  a  prndnt  man  upon  inquiry  must.also 
fall  as  unsustained  by  the  evidence.  Wb  do 
not  think  tbe  finding  wbidi  redtes  that  MU' 
ler  and  Keller  were  the  agents  ot  plaintiff, 
acting  under  his  autborlsation  in  procuring 
title  from  Lynch,  finds  support  in  the  record. 
True,  he  at  various  times  had  business  deal- 
ings with  thnn,  and  had  stated  that  he  want- 
ed to  buy  more  land.  But  this  did  not  con- 
stitute them  bis  agente  for  the  purchase  of 
this  or  any  spedfic  tract  of  land  for  him. 
The  eiddence  shows  that  tb^  were  deal- 
ing at  "arm's  length"  in  the  negotiations  pre- 
ceding the  sale  of  this  tract  to  him.  He 
was  entirely  free  to  take  the  land  or  refuse 
to  do  so,  according  to  his  pleasure,  and  they 
wopld  have  violated  no  dnty  owing  to  him 
had  they  sold  the  land  to  any  other  person. 
This  being  true,  th«e  was  no  such  ageticy 
as  would  charge  him  with  knowledge  or  no- 
tice of  all  tbe  Information  th^  possessed  or 
might  witii  reasonable  diligence  have  ac- 
quired. 

The  fact  that  Mrs.  Rossen  was  In  posses- 
sion of  a  very  small  portion  of  the  land  pur- 
chased plaintiff  was  not,  under  tbe  con- 
ditions disclosed  by  this  record,  suffldent  to 
put  the  plaintiff  upon  inquiry  touching  tbe 
equitable  claims  of  her  daughters.  Two 
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deeda  conveying  all  her  right,  title,  and  In- 
terest In  and  to  this  property  were  of  record. 
In  the  latest  of  these  deeds  she  was  joined 
by  her  daughters,  who  with  her  conveyed 
whatever  estate  or  Interest,  "as  well  In  law 
aa  In  equity,"  they  then  had,  or  which  they 
might  snbseqaently  acquire.  The  role,  sus- 
tained by  the  weight  of  anthorlty  In  the 
United  States,  Is  to  the  eflfect  that  the  pos- 
session of  the  grantor  la  not  constnictlTe  no- 
tice of  any  right  or  Interest  claimed  in  hos- 
tility to  the  terms  of  his  deed.  Fomeroy,  Eq. 
Jnr.  i  617.  And  even  If  It  be  conceded  that 
the  contrary  doctrine  announced  In  Pell  t. 
McEIroy,  86  Cal.  271,  remabis  the  rule  In  this 
state,  still  we  hardly  think  such  doctrine 
can  be  extended  to  a  case  where  the  gran- 
tor has  expressly  rellnqnlBhed  all  equitable 
claims  In  his  deed.  Be  that  as  It  may,  how- 
ever, there  Is  another  rule  which  makes  the 
possession  of  Mrs.  Rossen  Impotent  as  far 
as  cbnstmctlve  notice  is  concerned.  It  Is 
well  settled  that  when  possession  Is  consist- 
ent with  the  record  title,  "It  shall  not  be  con- 
structive notice  of  any  additional  or  differ- 
ent title  or  interest  to  a  purchaser  who  has 
relied  upon  the  record,  and  has  had  no  actu- 
al notice  beyond  what  Is  thereby  disclosed." 
Pomeroy,  Eq.  Jur,  |  616;  Schumacher  v.  Tru- 
man, 134  CaL  432,  66  Pac.  691;  McNeil  v. 
Polk,  67  Cal.  323;  Smith  v.  Yule,  31  Cal. 
185,  89  Am.  Dec.  167;  Klrby  v.  Tallmadge. 
160  U.  8.  379,  16  Sup.  Ot  349,  40  L.  Ed.  403. 

The  record  before  us  shows  that  the  pos- 
session of  Mrs.  Rossen  was  perfectly  con- 
Bisteot  with  the  title  appearing  of  record. 
On  May  6,  1883,  a  tract  of  land,  Including 
the  dwelling  and  the  lot  on  which  It  was 
situated,  was  designated  and  set  apart  as  a 
probate  homestead  for  the  benefit  of  the 
widow  and  minor  children  of  John  J.  Dur- 
ham, deceased.  This  controTerey  concerns 
the  lot  on  which  the  home  or  dwelling  of 
the  Durham  family  stands.  The  rights  con- 
ferred by  this  probate  homestead  could  not 
be  surrendered  by  one  or  more  of  the  bene- 
ficiarles,  to  the  detriment  of  the  minor  son, 
who  bad  not  reached  his  majority  when  the 
deed  to  the  plaintiff  was  executed.  Moore 
V.  Hoffman,  125  Cal.  93,  57  Pac.  769,  73  Am. 
St  Rep.  27;  Fountain  v.  Hoppe,  104  Cal.  94, 
37  Pac  894.  Therefore  the  minor  son  had  a 
right  to  remain  In  possession  of  the  home- 
stead, and  certainly  his  mother,  as  the  nat- 
ural guardian  of  his  person,  had  a  right  to  re- 
main there  with  him.  Aside  from  the  rights  of 
the  minor  son  under  the  probate  homestead, 
it  must  be  remembered  that  he  also  owned 
an  interest  In  the  property,  and  the  occupan- 
cy of  Mrs.  Rossen  was  by  no  means  Incon- 
sistent with  her  duty  or  rights  as  the  nat- 
ural protector  and  guardian  of  her  minor 
son  holding  such  interest.  Mrs.  Rossen  is 
claiming  no  equities,  and  an  Industrious 
search  has  failed  to  reveal  an  authority  car- 
rying the  doctrine  of  constructive  notice  to 
the  ffii:tent  of  holding  that  the  possession  of 


a  grantor,  claiming  no  Interest  hostile  to  the 
title  conveyed,  could,  under  any  state  of 
facts,  constitute  constructive  notice  of  se- 
cret equities  claimed  by  other  grantors,  as 
beneficiaries  of  a  constmctive  trust  at  vari- 
ance with  the  terms  of  their  convince, 
absolute  in  form,  which  purported  to  con- 
vey all  equitable  dainu  and  Interests.  We 
are  not  nnmlndful  of  the  point  that  Mr& 
Rossen  held  possession  as  licensee  of  her 
daughters.  This  verbal  license  could  hardly 
create  a  distinctive  possession  separate  and 
apart  from  the  possession  which  was  in  ac- 
cord with  the  rights  and  Interests  of  her 
minor  son.  "Where  one  of  two  Innoc^t  per* 
sons  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  It  happened  must  be  the 
sufferer."  Civ.  Code,  {  3543.  And  In  order 
to  avoid  the  result  of  their  misplaced  con- 
fidence in  Lynch,  It  was  necessary  for  Miss 
Durham  and  Mrs.  Place  to  show  a  posses- 
sion which  would  be  suffldent  to  put  the 
plaintiff  upon  Inquiry  touching  their  equi- 
table estate  or  Interest  in  the  property  an- 
tagonistic to  their  recorded  conveyance.  We 
do  not  think  such  possession  was  shown,  and 
are  furthermore  of  the  opinion  that  the  find- 
ing on  this  point  is  not  sufficiently  definite 
and  certain.  There  should  be  a  distinct,  pos- 
itive finding  as  to  the  party  or  parties  who 
were  In  the  actual  possession  of  the  premises. 

As  the  case  must  go  back  for  a  new  trial, 
it  is  proper  to  say  that  the  letter  of  Lynch 
to  Mrs.  Rossen  dated  February  28.  1902, 
should  have  been  excluded,  and  that  the  no* 
tice  to  vacate  the  premises,  dated  March  8, 
1902,  should  have  shared  the  same  fate.  We 
do  not  thhik  the  evidence  of  Mrs.  Rossen, 
relating  to  conversations  had  with  plaintiff 
after  he  had  purchased  the  property,  should 
have  been  allowed  to  remain  in  the  case, 
■when  a  timely  motion  to  have  the  same 
stricken  from  the  record  was  mada  Oral 
declarations  of  a  party  should  be  viewed 
with  caution,  and  declarations  which  do  not 
clearly  appear  to  be  against  the  interest  of 
the  p&tty  making  them  should  be  excluded. 
We  cannot  see  what  bearing  the  deed  from 
Glanelll  to  Lynch  could  have  on  the  issues 
In  the  case,  nor  can  we  divine  how  the  ob- 
jection of  Mrs.  Rossen  to  q.  confirmation  of 
the  sale  of  her  son*a  interest  could  be  rele- 
vant to  Issues  not  involving  the  minor's 
rights. 

The  judgment  and  order  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LSS,  J. 

NOTE. — This  opinion  was  sent  for  pub- 
lication shortly  before  the  earthquake  and 
flre  of  April  18-19,  1906,  and  in  the  confu- 
sion ensuing  was  never  published.  The  fact 
of  this  omission  was  quite  recently  called  to 
the  attention  of  the  court,  and  by  lla  order 
Its  publication  ia  directed  that  there  miT  he 
no  break  In  its  published  opinions. 
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NBHSB  T.  HANSBN.    (aT.  694.) 
(Oonrt  of  AppMl,  Seeond  THatOgt,  OaUfonla. 
Jon.  4,  19ia) 

1.  tbul  a  2B2*)— IVBisnonoNa— AmKiA* 

BILITT  TO  BTIIWKOK. 

A  raqoested  instruction  as  to  the  law,  un- 
der drcunutanceB  of  which  then  wu  no  evi- 
decce,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  C«it. 
ig.  H  096^12;  Dec.  Dig.  «  252.*] 

2.  Fraud  (|  28*)— Riqht  to  Belt  oh  Statb- 

One  in  making  a  purchase  of  stock  of  the 

f (resident  of  the  corporation  may,  without  any 
nveBtlgation,  rely  on  the  representations  of  the 
seller,  consisting  of  statements  of  fact  by  one 

e resumed  to  possess  peoiliar  ud  accunte 
QOwledge  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Fxaad,  Oent 
Biir.  f  I  20,  28 ;  Dec.  Dig.  I  2S.*] 
8.  Fraud  <i  20*)— Reliakok  or  Refrebxnta- 

nOHS— GORBUX.TATION  WITH  Othrbs. 

A  pnzchaser  is  not  precluded  fnnn  reoorezy 
for  the  fraudulent  repreaentations  of  the  seller 
merely  because  be  consulted  with,  or  received  in- 
formation from,  others  in  regard  to  the  subject- 
matter;  it  not  following  that  the  information 
was  of  a  diasaeter  to  Innnence  him  in  the  pur- 
chase. 

[Gd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  17.  18;  Dec.  Dig.  S  20.*] 
4.  Fbaud  (I  C9*)— Measube  or  Dahaoes. 

The  measure  of  damages  for  fraudulent  rejH 
resentations  in  a  sale  is  not  the  difference  be- 
tween the  price  paid  and  the  ralue  of  the  prop- 
erty when  action  for  the  fraud  is  begun. 

i£d.  Note. — For  other  cases,  see  Fraud,  €!enL 
g.  H  60-62.  64;  Dec.  Dig.  «  69.*] 

0.  Appeal  and  Ebbob  ^  1068*)— Habulrss 
Bbbob— I1T8TBUOTIONB. 

An  order  denying  a  motion  for  new  trial 
for  error  in  instructions  will  not  be  reversed, 
where  it  clearly  appears  the  verdict  would  not 
have  been  otherwise  had  the  instructions  been 
correct. 

[Ed.  Note.— For  other  rases,  see  Appeal  and  Er- 
ror, Cent  Dig.  H  4225-4228 ;   Dec.  Dig.  1 1068.*] 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Frank  X.  Neher  against  Homer 
A.  Hansen.  From  an  order  denying  defend- 
ant's motion  for  new  trial,  he  appeals.  Af- 
firmed. 

Jraes  ft  Welter,  for  appellant  H.  T.  Mor- 
row, for  respondent. 

SHAW,  J.  Action  to  recover  damages  for 
alleged  false  rwreKntatlons  made  to  plain* 
tiff  by  defendant  The  complaint  diarges 
tlut  In  Auguat;  1900,  the  defendant  who  wu 
presidMit  of  a  corporation  known  aa  the  Hum- 
boldt Brewing  Company,  wltb  Intait  to  <Aeat 
and  defraud  plaintiff,  repreaoited  to  him 
that  said  corporation  tiien  owned  a  brewery 
at  Bureka,  Gal.,  together  with  an  Ice  jdimt 
In  connection  therewith,  said  pn^>erty  being 
represented  by  a  picture  of  a  brewery,  whkb 
defendant  then  exhibited  to  plaintiff;  that 
said  representations  were  ftlse  and  untrue, 
known  by  defendant  to  be  false  and  untrue, 
and  were  made  for  the  purpose  of  decelTlng 


plaintiff  and  Indndng  him  to  purchase  share* 
of  the  capital  stodk  of  said  corporation;  that 
plaintiff  believed  the  rein^sentatlonB  to  be 
true,  and,  relying  upon  them,  was  thereby 
Induced  to  and  did  purchase  380  shares  of 
the  said  capital  stodc,  for  which  he  paid  the 
sum  of  $1,650;  that  said  corporation  did 
not  In  fact  then  own,  nor  has  It  ever  owned, 
a  brewery  or  an  Ice  plant  at  Eureka,  Cal.,  or 
elsefrtiere;  that  at  ttie  time  of  the  purchase 
of  the  stock  by  plalntlfl  the  same  was  and 
BtUI  Is,  wholly  worthless.  The  prayer  of  the 
complaint  la  to  recorer  damages  in  the  sum 
of  $1,650,  being  the  purchase  price  paid  for 
the  ttodk.  The  material  allegations  of  the 
complaint  were  denied  by  the  onswa*.  The 
case  was  tried  before  a  Jury,  which  return- 
ed a  verdict  In  favor  of  plaintiff,  upon  which 
Judgment  was  entered.  Defendants  motion 
for  a  new  trial  was  denied,  and  he  appeals 
from  the  order  denying  the  same 

The  court  reftised  to  give  two  Imtmctlons 
rainested  1^  defendant,  and  such  r^sal  Is 
ass^aied  as  error.  TtM  first  of  these  instmc- 
tlons  Is  as  foUows:  "Ralntlff  cannot  recover 
In  this  actlcm  unless  he  was  deceived  tir  the 
alleged  representations,  and  If  the  means 
of  knowledge  are  at  band,  equally  available 
to  both  partteB,  and  the  subject  ot  purchase 
Is  alike  open  to  their  Inqpectlon,  if  the  par- 
chaser  does  not  avail  himself  ot  these  means 
and  opportunities,  he  will  not  be  heard  to 
say  tiiat  he  has  been  decdved."  In  sni^wrt 
of  his  contention  appellant  dtes  Hanscom  t. 
Drullard,  7ft  GaL  284, 21  Fac.  788.  It  Is  true 
that  a  like  Instruction  was  requested  1^  the 
defendant  in  that  case.  The  court  added  the 
words  ''unless  he  was  induced  by  the  trick 
or  misrepresentations  of  defendant  not  to 
make  such  Inspection,"  and  as  thus  modified 
gave  the  same,  fnie  point  Invtdved  was  the 
action  of  the  court  In  thus  modifying  the  In- 
struction, and  Its  riding  was  sustained  on  ap- 
pesl  In  no  event  could  the  instruction  as 
requested  be  deemed  proper  under  the  dr- 
cumstances  dlsdosed  by  the  record  herein. 
There  Is  a  want  of  evidence  tending,  tn  the 
Bll^test  degree,  to  prove  that  the  means  of 
information  or  knowledge  concerning  the 
property,  or  title  thereto,  was  equally  avail- 
able to  both  parties,  or  that  the  sidbject  of 
the  purchase  was  eoually  open  to  Inspectttm. 
Moreover,  the  representations  conedsted  of 
statements  of  fact  by  one  presumed  to  pos- 
sess peculiar  and  accurate  knowledge  of  the 
same.  No  duty  devolved  iqMm  idalntlff  toi 
make  any  investigation  as  to  the  truth  of 
the  statements.  As  said  In  Galmon  v.  Sar- 
raille,  14!!  Cal.  eSB,  76  Fac.  486:  "Bven  when 
contracting  parttes  are  adverse  to  each  other, 
either  has  the  right  to  rely  npmi  an  espress 
statement  made  by  the  other  of  an  existing 
fact  of  vrtridi  the  truth  Is  known  to  the  other 
and  unknown  to  him."  See,  also,  l^llv  v. 
Clements,  146  CaL  01,  79  Pac.  8B0,  and  Mor^ 
rls  V.  Conrtn^,  120  Cal.  65,  B2  Paa  180,  wimre 
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It  ia  said:  ''And  the  seller  cannot  escape  re- 
sponsibility by  BhowlDfr  that  the  purchaser 
might  hare  ascertained  that  such  representa- 
tions were  untrue." 

There  was  no  error  In  the  court's  refusal 
to  instruct  the  Jury  to  the  effect  that,  If 
plaintiff  consulted  with  or  received  Informa- 
tion from  others  In  regard  to  the  brewery, 
such  fact  of  Itself  precluded  plaintiff's  re- 
covery. Conceding  that  plaintiff  may  have 
consulted  others,  or  received  information 
from  others,  it  would  not  follow  as  a  matter 
of  law  that  such  information  was  of  a  char- 
acter to  influence  him  In  the  purchase.  More- 
over, the  giving  of  such  an  Instruction  would 
take  from  the  Jury  the  determination  of  the 
question  as  to  whether  or  not  plaintiff  relied 
upon  the  representations  made  by  defendant, 
and  was  thereby  Induced  to  buy  the  stock. 

Upon  the  measure  of  damages  the  court 
instructed  the  Jury  as  follows:  "If  you  find 
for  the  plaintiff,  the  measure  of  damages  Is 
the  difference  between  the  price  paid  by  him 
for  the  stock  purchased  and  what  the  stock 
was  actually  worth  on  the  15th  day  of  Janu- 
ary, 1908,  the  date  this  suit  was  brought,  but 
not  In  any  case  exceeding  $1,6S0,  the  amount 
claimed  in  the  complaint."  The  decisions  are 
at  variance  as  to  what  constitutes  the  meas- 
ure of  damages  In  actions  to  recover  for 
fraud  and  deceit  The  rule  contended  for  by 
appellant  Is  that  the  measure  of  damages  in 
such  cases  is  the  difference  between  the  real 
value  of  the  property  at  the  time  of  the  pur^ 
chase  and  the  price  paid  therefor,  together 
with  interest.  This  rule  Is  supported  by  the 
highest  authority.  Smith  v.  Bolles,  132  U. 
S.  125,  10  Sup.  Ct.  89.  33  L.  Ed.  279;  Slgafus 
V.  Porter,  179  U.  S.  116,  21  Sup.  Ot.  34,  45 
h.  Ed.  113;  Rockefeller  v.  Merritt,  76  Fed. 
009,  22  G.  C.  A.  608.  35  B.  A.  633 ;  Red- 
ding V.  Godwin.  44  Minn.  '855,  46  N.  W.  563 ; 
Hallam  v.  Todhnnter.  24  Iowa,  166;  Hiner 
V.  Blcbter.  51  111.  299;  Cawston  v.  Stnrgls, 
29  Or.  831,  43  Pac.  656.  Our  own  Supreme 
Court,  In  the  late  case  of  Spreckels  v.  Gor- 
rlll,  152  Cal.  S83,  92  Pac.  1011.  appears  to 
have  adopted  the  rule  laid  down  by  Mr. 
Sutherland  in  his  work  on  Damages  (section 
1171),  as  follows:  "The  measure  [of  damages] 
is  the  difference  between  the  value  of  the 
8to(^  as  the  condition  of  the  company  Issuing 
It  really  was  and  what  it  would  be  If  Its 
condition  had  been  as  the  purchaser  was 
fraudulently  Induced  to  believe  It  to  be." 
Says  Mr.  Justice  Shaw  in  the  case  last  cited: 
"One  who  buys  property  Is  lawfully  entitled 
to  all  the  benefit  of  the  purchase — that  Is, 
to  the  full  value  of  the  property  he  buys- 
regardless  of  the  price  be  paid."  The  rule 
announced  by  the  trial  court  In  the  instruc- 
tion given  finds  no  support  In  any  authority 
to  which  our  attention  has  been  directed. 

An  order  denying  a  motion  for  a  new 
trial  wiU  not  be  reversed,  however,  for  mere 
wror,  when  it  clearly  appears  that,  had  the 


Jury  been  correctly  Instructed  as  to  the  law, 
their  verdict  could  not  have  been  otherwise. 
Edwards  v.  Wagner,  121  Cal.  876.  53  Pac. 
821 ;  Hughes  v.  Wheeler,  76  Cal.  230,  18  Pac. 
386.  It  appears  that  the  stock  had  no  mar- 
ket value,  and  we  must  therefore  look  to  the 
pecuniary  condition  of  the  company  to  as- 
certain Its  real  value.  Warner  v.  Benjamin, 
89  WlK.  290,  62  N.  W.  179.  The  uncontra- 
dicted evidence  shows  that  on  August  23, 
1906,  when  plaintiff  purchased  200  shares  of 
the  stodE,  there  were  23.000  shares  of  stock 
outstanding,  and  the  assets  of  the  company 
were  of  the  apparent  value  of  914,586.  These 
assets  consisted  of  a  small  sum  q^C  cash,  a 
claim  of  $3,744  against  one  J.  C.  Henderson, 
bills  receivable  of  (1,400,  and  real  estate 
valued  at  $6,000,  upon  which  there  was  a 
mortgage  securing  an  indebtedness  of  f5,000. 
On  December  8d,  when  plaintiff  purchased 
130  shares  of  stock,  there  had  been  no  ma- 
terial Improvement  in  the  company's  finan- 
cial condition.  Upon  this  showing,  and  as- 
suming that  the  bills  receivable  and  claim 
against  Henderson  were  solvent  credits,  still 
the  amount  thereof,  to  which  plaintiff  as  a 
holder  of  330  shares  of  stock  would  be  en- 
titled after  deducting  the  cost  of  liquidation, 
upon  an  apportionment  of  the  assets  to  all 
the  stock,  would  be  so  insignificantly  small 
that  the  Jury  must  of  necessity  have  found 
the  stock  to  be  worthless  at  the  time  when 
It  was  purchased.  It  Is  therefore  apparent 
that,  had  the  Jury  been  Instructed  that  the 
measure  of  damages  was  the  dlffer^ce  be- 
tween the  price  paid  by  plaintiff  In  the  pur- 
chase and  the  true  value  of  the  stock  at  the 
time  of  the  sale,  they  must,  under  this  evi- 
dence, have  found  It  to  be  the  purchase  price 
of  $1,^.  This  was  the  actual  sum  with 
which  plaintiff  parted,  without  receiving  any- 
thing of  value  in  return  therefor,  and  the 
amount  in  which  the  Jury  found  him  to  have 
been  damaged.  In  no  event,  the  fraud  being 
established,  was  he  entitled  to  receive  less. 
While  the  giving  of  the  Instruction  consti- 
tuted error,  the  ri^ts  ot  the  d^endant  w«re 
not  prejudiced  thereby.  Section  476,  Code 
Civ.  Proc. 
The  order  appealed  from  Is  afflrmed. 

We  ooncar:  ALLIIN.  P.  X;  TAOOABT,  J. 


In  re  GREGORY'S  ESTATE. 

BUSH  V.  BDANCHABD. 
(Civ.  707.) 

(Omirt  ot  Appeal,  Eiist  District,  Oalifomla. 
Dee.  28, 1909.) 

1.  Pebpetcities  (J  4*)— Cbeatioh  or  BeuaiiT' 

Civ.  Code.'ti  769,  1344,  have  no  reference 
to  runainder  interests  in  personal  property; 
but  such  property,  provided  by  will  to  constitute 
a  trust  fund  for  the  benefit  of  the  testator's  wife, 
and,  on  her  death,  to  be  divided  between  QuAr 
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children,  was  subject  to  do  fltatntory  restriction, 
and  the  trust  created  was  lawful  and  TSlid. 

[EU.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  H  4-44;  Dee.  Dig.  i  4.*] 

2.  WlLU  (8  8S8*>— OONSTBUOnOH— iHTBimON 
OF  TBSTATOB. 

A  will  sboold,  If  posdble,  be  construed  to 

firerent  intestacy,  espedally  where  it  evinces  an 
ntention  of  the  testator  to  dispose  of  his  whole 
estate ;  and  where  a  testator,  after  making  ape- 
dfie  bequests,  devised  the  remainder  of  his  es- 
tate, which  oonaisted  of  personal  property,  In 
trust  Cor  the  benefit  of  his  wife,  and  directed 
tiut  the  lealdae  €£  that  fond,  on  the  death  of 
Ua  wife^  be  divided  between  two  grandchildren, 
the  fact  that  the  wife  predeceasea  him,  so  that 
the  provision  as  to  her  lapsed,  did  not  defeat  the 
right  of  the  grandchildren  to  take  the  property 
as  provided  by  the  will. 

{EH.  Note.— For  other  cases,  see  WiMa,  Cent. 
Dig.  I  2177;  Dee.  Dig.  |  858.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  F.  B.  Ogden,  Judge. 

In  the  matter  of  the  estate  of  Lewis  Greg- 
ory, deceased.  From  an  order  denying  a  peti- 
tion for  partial  distribution  of  the  estate  and 
an  order  granting  a  petition  for  final  distribu- 
tion, Alice  B.  G.  Bnsh  appeals.  Affirmed. 

Milton  T.  U'Ben  and  Edmund  NelBon,  for 
appellant.  Hiram  A.  Blanchardt  for  ravpond* 
eat 

KERRIGAN,  J.  ThiB  li  an  appeal  from 
an  order  denying  a  petition  for  partial  dis- 
tribution, and  also  from  an  order  granting  a 
petition  for  final  distribution.  The  material 
facts  have  been  agreed  upon,  and  are  set 
forth  In  a  stipulation  entered  Into  by  the  par- 
ties Interested.  Lewis  Gr^ry  died  July  2, 
1907,  and  left  surviving  him  as  his  heirs  at 
law  the  appellant.  Alice  B.  G.  Bush,  a  daugh- 
ter; Amy  Lb  Gregory  Blanchard,  a  grand- 
daughter; George  Ll  Gregory,  a  grandson; 
four  children  of  Mary  E.  Haucb,  a  deceased 
granddaughter;  and  George  P.  Haucb.  The 
estate  consisted  wholly  of  personal  property. 
The  deceased  left  a  will,  which  was  duly  ad- 
mitted to  probate  on  July  10,  1907.  After 
specially  dlsposii^  therein  of  portions  of  hla 
property,  the  will  contained  the  following  pro- 
vlslons  iQ  paragraphs  4  and  5  thereof: 

"(4)  I  give  and  bequeath  to  my  daughter, 
Alice  Bl  Bush,  and  to  her  daughter,  Alice 
Berry,  each  the  sum  of  five  dollars. 

"(B)  All  the  rest,  residue  and  remainder 
of  my  estate  I  give,  devise  and  bequeath  to 
Oliver  Blanchard,  in  trust,  to  have  and  to 
hold  the  same  during  the  life  of  my  said  wife, 
apon  the  following  trusts,  to  wit:  To  con- 
vert the  same  Into  money,  Invest  and  rein- 
vest the  proceeds  thereof  safely  so  that  It 
■hall  be  Income  producing,  and  promptly  col- 
lect and  pay  over  to  my  wife  therefrom  for 
her  own  use,  benefit  and  disposal,  the  sum  of 
thirty  dollars  per  month  In  each  and  every 
month  'during  the  entire  term  of  her  natural 
life,  together  with  such  additional  sum  or 
mma,  from  time  to  time  during  her  life  as 
■aid  trustee  or  his  micceasor  may  from  time 
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to  time  detramlne  that  her  drcumstaoces  re- 
quire, said  payments  to  be  made  from  the 
principal  of  said  fund,  and  upon  the  death  of 
my  wife,  to  Immediately  pay  over  and  de- 
liver all  of  said  trust  fund  and  residue  of  my 
estate  then  remaining  to  my  granddau^ter, 
Amy  L.  Gregory  Blanchard,  and  my  grand- 
son, George  L.  Gregory,  to  whom,  to  wit,  my 
said  granddaughter  and  grandson,  I  hereby 
give,  devise  and  bequeath  all  of  said  residue 
of  said  trust  fund  In  equal  share,  to  have  and 
to  hold  the  same  unto  them  and  their  heirs 
and  assigns  forever.  No  tond  shall  be  re- 
quired of  said  trustee." 

Prior  to  the  death  of  the  testator,  his  wife 
died.  Thereafter,  the  anodlant,  Alice  E.  G. 
Bush,  signed  a  written  waiver  of  the  specific 
bequest  to  h^  of  the  sum  of  $5,  and  subse- 
quently she  filed  a  petition  for  a  partial  dis- 
tribution of  the  estate,  on  the  grotmd  that 
as  the  testator's  wife  had  predeceased  blm 
the  trust  clause  became  inoperative  null,  and 
void ;  that  there  was  no  provision  In  tb9  will 
for  the  disposition  of  the  residue  of  the  es- 
tate except  the  one  attempted  to  be  set  out 
in  the  aforesaid  trust  clause,  which  was  for 
the  residuum,  not  of  the  estate,  but  of  the 
tmst  fund;  that  by  reason  thereof  the  de- 
ceased died  Intestate  as  to  the  residue  of  bis 
estate.  The  petition  of  appellant  for  partial 
distribution  was  denied,  and  the  petition  of 
the  executor  for  final  distribution  was  grant- 
ed, and  by  this  order  the  residue  of  the  es- 
tate was  distributed  to  the  two  grandchildren 
named  In  the  fifth  paragraph  of  the  will  set 
out  above. 

The  residue  of  the  testator's  estate  consists 
entirely  of  personal  property,  and  appellant 
contends  that  sections  769  and  1344  of  the 
Civil  Code  deal  with  real  or  Immovable  prop- 
erty exclusively,  and  that  therefore  the 
grandchildren  did  not  upon  the  death  of  the 
testator  have  a  vested  remainder  In  the  resi- 
due of  his  estate.  Yet,  on  the  other  hand,  to 
support  her  position  that  the  provisions  of 
the  trust  are  void,  she  calls  our  attention  to 
a  number  of  cases,  in  each  of  which  the 
trust  -concerned  real  property,  and  was  ei- 
ther to  convey,  or  suspended  the  power  of 
alienation  for  an  unlawful  period,  and  was 
therefore  invalid.  Neither  the  sections  of 
the  Civil  Code  cited  nor  the  cases  referred  to 
are  In  point  The  property  Involved  here  Is 
personal  property,  which  is  subject  to  no 
statutory  restriction  (Est  of  Wakerly,  108 
Cal.  656,  41  Pac.  772,  49  Am.  St  Rep.  97). 
and  the  trust  created  by  the  will  was  not  un- 
lawful nor  Invalid.  It  merely,  by  reason  of 
the  death  of  the  beneficiary  before  the  will 
took  effect,  became  inoperative  and  failed. 
The  real  question  In  the  case  Is:  Did  the  tes- 
tator intend  to  dispose  of  the  whole  of  his 
estate,  and  Is  his  will  susceptible  to  such  con- 
struction? We  think  so,  and  that  It  Is  plain 
from  the  provisions  of  the  fifth  paragraph 
of  hli  will,  above  qnoted.  that  the  testator 
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constltnted  tbe  residue  of  his  estate  Into  a 
trast  fund,  and  provided  that  upon  the  death 
of  his  wife  whatever  was  left  of  this  trust 
fond  should  go  to  the  two  grandchildren  nam- 
ed. The  fact  that  the  wife  never  lived  to 
become  the  t>eneflclar7  of  the  trust  created 
In  her  favor  Is  no  reason  for  holding  that  the 
subsequent  provision  of  the  will  directing  the 
disposition  of  the  fund  should  be  defeated. 
*'In  the  Interpretation  of  wills,  constroctionB 
which  lead  to  Intestacy,  total  or  partial,  are 
not  favored;  and  sudi  an  lnt«pretation 
should,  if  possible,  be  placed  upon  the  provi- 
sions of  the  will  as  will  prevent  intestacy, 
cQwdally  where  the  will  evinces  an  Intention 
on  the  part  of  the  testator  to  dispose  of  hla 
whole  estate."  Le  Breton  v.  Cook,  107  Cal. 
410.  40  Pa&  662;  Est  of  OrannlSB,  142  Gal. 
1,  76  Pac  824;  Est  of  Lux,  149  Cal.  205»  85 
Paa  147. 

In  paragraph  fifth  ot  the  will,  as  we  have 
seen,  the  testator  gave,  devised,  and  be- 
queaOied  all  the  rest,  residue  and  remainder 
of  his  estate  to  the  trustee  In  trust  for  the 
boieflt  of  bis  wife,  and  the  residue  of  that 
fund,  which  wonld  be  the  residue  of  the  es- 
tate, he  directed  to  be  delivered  and  paid  over 
to  his  two  granddilldzrai  In  equal  shares,  and 
in  the  same  paragraph  he  directed  that  all 
the  trust  fund  and  tba  raUdne  oi  his  estate 
be  paid  over  and  delivered  to  his  said  grand* 
children.  The  tertator'a  wife  havhig  died 
before  him,  she  never  became  entitled  to  the 
trust  fund.  The  provision  as  to  her  lapsed; 
but,  as  there  wen  residuary  legatees  deslg- 
nated  In  the  will,  the  property  out  of  whldi 
the  trust  fund  was  to  be  constituted  must  go 
to  them,  and  not  descend  to  the  heirs. 

The  orders  a^iealed  from  are  affirmed. 

We  concur:  COOPDR,  P.  J. ;  HALU  J< 


STEHLIN  V.  SUPERIOR  COURT  OP  SAN- 
TA CRUZ  COUNTY.    (Qv.  780.) 
(Court  ot  Appeal,  First  District,  GalifDmia. 
Jao.  7,  1910.) 

Certiobabi  (S  86*)— Appeal  tboh  Jusncs's 
Court— Review  of  PaocEEDinos  —  Ques- 
tions Not  Raised  Bei.ow. 

Where  plaintiff,  nonsuited  by  a  Jastice  of 
the  peace,  appealed  to  tbe  superior  court,  and 
consented  to  a  trial  of  the  case  anew,  he  cannot 
for  tbe  first  time,  cm  application  for  a  writ  of 
review,  urge  tbat,  becauM  he  had  not  settled  any 
statement  on  the  appeal-  from  the  Justice's  court, 
the  superior  court  had  no  jurisdictlm  to  deter- 
mine anything  but  the  question  of  law  whether 
the  nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dca  Dig.  I  36.*] 

Appeal  from  Superior  Court,  Santa  OfUM 
County;  Lucas  I\  Smith,  Judge. 

Application  for  a  writ  of  review  hy  Jacob 
Stehlln  against  the  Superior  Court  of  Santa 
Cruz  County.  Writ  denied. 

Wyckoff  &  Gardner,  for  petitioner. 


PEIR  CUBIAlf.  TMm  Is  an  ai^licatlon  for 
a  writ  of  review  to  annul  a  Judgment  of  the 
superior  court  of  Santa  Onu  county  given 
and  made  upon  an  appeal  from  the  Justice's 
court 

It  appears  that,  upon  the  trial  In  the  Jus- 
tices court,  the  Justice  of  the  peace,  npcm 
motion  of  the  defendant  In  tbe  case,  granted 
a  nonsuit  The  plaintiff  appealed  to  the  su- 
perior court  on  questions  of  both  law  and 
fact  but  did  not  pr^)are  or  have  settled  any 
statement  of  the  case.  Tbe  claim  is  now 
made  that  the  superior  court  bad  no  Jurtodlo 
tion  exc^t  to  try  a  simple  question  of  law, 
as  to  whether  or  not  the  Justice's  court  erred 
In  granting  the  nonsuit  It  may  be  conceded 
that  this  Is  true,  provided  the  petitioner  had 
properly  raised  tbe  question  and  Insisted  up- 
on his  right  in  the  trial  court  However,  In- 
stead of  doing  so,  he  appeared  In  said  court, 
and  consented  to  tbe  case  being  set  down  for 
trial,  and  at  the  trial  he  appeared  with  his 
witnesses,  and  the  case  vraa  tried  anew  In  the 
superior  court  Petitioner  in  no  vray  even 
suggested  the  question  he  now  attempts  to 
raise  to  the  trial  court  Sncb  court  had  Ju- 
risdiction of  tbe  parties  and  of  the  subject- 
matter.  As  to  the  questions  of  law  tbat 
might  have  been  raised,  and  the  proper  rul- 
ings thereon,  or  as  to  the  failure  ot  the  appel- 
lant to  pr^are  and'liave  settled  a  statement 
thv  cannot  be  considered  In  this  collateral 
proceeding.  The  petitioner  v<duntarily  ap- 
peared and  submitted  the  whole  controvrasy 
to  tbe  superior  court  and  after  such  submis- 
sion, and  after  a  decision  against  blm,  he  wilt 
not  now  for  the  first  time  be  heard  to  questlfm 
the  power  of  tbe  trial  court  to  determine  the 
very  questlcm  irtilch  he  had  Invited  the  court 
to  determine.  De  Jamett  Harquei^  182 
Cal.  70a  64  Pae  1090,  and  cases  dted:  Hart 
V.  CamelI-H<n>kinB  COb,  106  Oal.  18S,  87  Paa 
196.  To  allow  the  writ  to  issue  nnder  the 
circumstances  of  this  case  would  be  to  en- 
courage an  utter  disregard  of  the  due  and 
orderly  proceedings  in  courts  of  Justice. 

The  writ  Is  doiled. 


FARNUM  T.  KERK  VALIiBT  BANE  et  at 

(Civ.  739.) 

(Court  of  Appeal,  Second  District  California. 
Jan.  8,  1910.) 

1.  HirSBAlTD  AHD  WzFK  (|  ISl*)— CORVKTASCB 
TO  WiFB— PRBSUHFTIONS. 

Where  land  is  conveyed  to  a  married  woman 
by  a  writing,  the  presumption  is  that  it  vests 
In  her  as  her  separate  estate,  under  the  express 
provisions  of  Civ.  Code,  |  164. 

[Ed.  Note.— For  other  casei^  see  Husband  and 
Wife.  Cent  Dig.  I  471 ;  Dec  Dig.  |  131.*1 

2.  Pbopebtt  (i  7*)— Right  to  Possbssioh  as 

IwciDEWT  of  Ownership. 

Proof  of  the  vesting  of  the  lejral  title  of 
land  in  plaintiff  carries  with  It  the  right  of  pos- 
session, 

[Ed.  Note.— ITor  other  cases,  see  Property, 
Cent.  Dig.  S  9;  Dec.  Dig.  I  7.*] 
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8.  Tbxal  (1 46*)— BxoLTTsioiff  OT  Txnzico^— 
Lowing  Qiotnroa  or  AnuissiaiUTT. 
Where  the  materiality  of  proffered  enaence 
i>  not  apparent  upon  Its  face,  there  la  no  eraor 
in  excluding  In  the  absence  of  a  statement 
oC  etnniMl  u  to  what  he  ei^ecta  to  prove  there- 
by. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  U5-117;  Dec  Dig.  I  46.»] 

^  HOSBAHD  AND  WllX  ({  138*)— WWB'S  8KP- 
AUTE  E8TATS— ACTB  OV  UUSBAND. 

That  a  husband  had  borrowed  money  from 
a  bank  upon  the  representation  that  he  owned 
pBoperty,  which  In  fact  was  the  separate  prop- 
erty of  his  wife,  or  that  he  had  pnrchasea  ma- 
tenals  out  of  which  improvements  upon  the 
premises  were  constructed,  would  not  affect  the 
separate  character  of  the  estate  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  1  687;  Dee.  Dig.  f  188.*J 

6.  Tbxax.  d  4*)— Smpaeais  Inu»-OBDEB  or 

Tbial. 

In  an  action  by  a  wife  to  recover  her  alleg- 
ed separate  proper^  from  those  holding  it  under 
a  sheriff's  deed,  given  pursuant  to  an  execution 
sale  upon  a  judgment  against  the  husband, 
where  the  answer  was  not  in  the  nature  of  a 
plea  In  abatement,  but  went  to  the  merits  of 
plaintiff's  claim,  and,  if  true,  was  a  bar  to  her 
action,  and  the  only  evidence  in  the  case  was 
that  which  tended  to  show  the  separate  charac- 
ter of  her  property,  and  therefore  her  right  to 
maintain  Oie  action,  the  court  did  not  err  m  not 
first  detetmisfng  her  right  to  me  before  hearing 
the  cause  upon  its  ments. 

TEd.  Note.— For  other  cases,  sea  Trial.  Gent 
Dig.  H  8-10;  Dec.  Dig.  1  4.*] 

6.  Apprai.  and  Ebbob  (i  1050*)— HABUxas 
Ebbob— Admissior  or  Evidencb. 

Ib  an  action  by  a  wife  to  recover  her  al- 
leged separate  pn^rty  from  those  holding  It 
under  a  sheriff's  deed,  dven  pursuant  to  an  ex- 
ecution sale  upon  a  judgment  against  the  hus- 
band, where  it  appeared  that  the  property  was 
plaintiff's  separate  estate,  so  that  defendant  ac- 
quired no  Interest  therein  by  virtue  of  its  ex- 
ecution sale,  the  admission  in  evidence  of  plain- 
tiff's declaration  of  homestead  after  acQufrement 
of  the  property,  if  error,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ce^t.  Dig.  ||  41S3-4160;  Dec  Dig.  I 

Appeal  from  Soperior  Conrt,  Kern  Coun- 
tji  Panl  W,  Bomett,  Jndgft 

Actloo  1^  Hattle  S.  Famnm  against  the 
Kern  Talley  Bank  and  others.  From  an  or- 
der and  a  judgment  for  plaintiff,  the  men- 
tioned defendant  appeals.  Affirmed. 

Matthew  S.  Plats,  for  appellant  F.  D. 
McClnre  and  mred  B.  Bortoo,  for  respondent 

ALLEN,  P.  J.  The  complaint  was  in  the 
nsnal  and  ordinary  form  in  an  action  for 
determining  conflicting  claims  to  real  proi>- 
erty.  The  defendants  by  tbeir  answers  de- 
nied plaintlfTs  ownership  and  possession  of 
the  property,  and  alleged  that  she  was  a  mar- 
ried woman,  the  wife  of  one  N.  C.  Farnom, 
that  the  premises  described  were  property  of 
the  community,  and  that  defendants  had  ac- 
quired title  thereto  by  virtue  of  a  sheriff's 
deed,  executed  pursuant  to  sale  upon  execu- 
tion based  upon  a  judgment  in  favor  of  de- 
fendants and  against  the  husband.  The 
court  found  in  ftvor  of  plaintiff  upon  all  of 


the  issaei.  Tba  mffldency  of  flie  OTMence  to 
support  tbe  findings  is  not  questioned;  at 
least  there  are  no  specifications  of  error  in 
relatl<m  thereto.  In  any  event,  tbe  findings 
have  ample  support 

Upon  the  trial,  plaintiff  introduced  In  evi- 
dence a  deed,  dated  in  1902,  whldi  oonT«yed 
to  her  tbe  premiaeB  described.  It  was  ad- 
mitted that  stM  was  a  married  woman  at  tbe 
tlm^  and  the  wife  of  N.  a  Famnm.  The 
presumption  ttiat  tta*  premises  so  conmyed 
were  her  separate  estate  attadied  under  sec* 
tion  164,  ClT.  Coda  Proof  of  tbe  vesting  of 
tbe  legal  title  carried  wlfli  It  the  right  of 
possession.  There  is  no  evidence  in  tbe  rec- 
ord tending  to  orercome  tbe  presumption  of 
tbe  separate  character  of  the  estate. 

It  is  claimed  1^  appellant  that  the  court 
erred  in  sustaining  an  objection  to  the  testi- 
mony of  a  witness,  who  said  be  bad  examin- 
ed tbe  records  of  the  defendant  iianfc  as  to 
moneys  had  by  N.  C.  Famnm  from  the  bank, 
and  in  connection  with  which  he  was  aiked 
to  state  what  tbe  aggregate  amonnt  of  tltat 
was.  We  see  no  error  In  this  action  of  the 
court  It  was  not  claimed  by  defendant  In 
its  pleadings  that  the  mon^  borrowed  from 
the  bank  was  used  in  tbe  purchase  of  tbe 
property,  nor  was  tbe  materiality  of  such 
proffered  evidence  apparent  upon  Its  face. 
We  find  no  statement  of  counsel  as  to  what 
he  expected  to  prove  by  the  question;  and. 
in  the  absence  of  any  statement  apprising  the 
court  that  the  same  was  Int^ded  as  a  basis 
of  proof  material  to  the  action,  the  court  was 
warranted  In  sustaining  the  objection.  The 
mere  fact  that  the  husband  bad  borrowed 
money  from  the  bank  upon  tbe  representation 
that  he  owned  tbe  property,  or  that  he  had 
purchased  materials  out  of  which  the  im- 
provements upon  the  premises  were  construct- 
ed, in  no  degree  tended  to  affect  the  separate 
character  of  the  estate  prenunptiTel7  ochh 
veyed  by  the  deed. 

We  are  unable  to  appreciate  tbe  force  of 
appellant's  contention  that  the  court  erred 
iu  not  first  determining  the  right  of  plaintiff 
to  sue  before  hearing  the  cause  upon  Its  mer- 
its. The  only  evidence  offered  in  the  case 
was  that  which  tended  to  show  the  separate 
character  of  the  property,  and  therefore  the 
right  of  plaintiff  to  maintain  the  action.  The 
answer  was  not  In  tbe  nature  of  a  plea  in 
abatement,  but  went  to  the  merits  of  plain- 
tiff's claim,  and,  if  tme^  was  a  bar  to  her 
action. 

The  specifications  of  error  relative  to  the 
admission  of  the  declaration  of  homestead  de 
dared  by  plaintiff  after  the  acquirement  of 
the  property  are  of  no  consequence.  The 
property  being  tbe  separate  property  of  the 
wife,  defendant,  having  acquired  no  Interest 
therein  by  virtue  of  Its  execution  sale,  could 
In  no  wise  be  prejudiced  by  any  regularity  or 
irregularity  in  connection  with  tbe  homestead 
declaration. 


«ror  sUksr  easss  see  mm»  toplo  and  ssetloa  NUHmR  1st  Dee.  *  Am.  Diss.  IM7  to  date,  *  Reporter  ladtxes 


Digitized  by 


Google 


670 


107  PACIFIC 


BBPOBTKB. 


(Cat 


We  percelre  do  error  in  tlie  record  prej- 
ndldal  to  appeUant,  nor  any  merit  In  the  ap- 
peal. The  Judgmmt  and  order  are  therefore 
afflnned> 

We  ooBCor:  SHAW,  X ;  TAOGABT,  J. 


BUBKBT  T.  BUBLAND  et  aL  (GIt.  67t} 
(Oonrt  of  Appeal,  First  Diatric^  California. 
Jan.  7,  1910.) 

PABTNBBSHIP  ^  328*)— AcCODSnHO— AOTIOKS 

— SumciENCT  or  Bvidbkcs. 

Id  an  action  for  a  partnenUp  acoonntlng, 
evidence  held  not  to  aiutaln  a  finding  as  to  le- 
spectlre  amounts  defendants  and  plaintiff**  hus- 
band invested  in  the  partnership  Dusiness. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  I  828.*] 

Appeal  from  Superior  Oonrt,  Santa  Gnu 
Oonnty;  Lncas  F.  Smith,  Judge. 

Action  by  Jnlla  E.  Burlcet  against  Fred 
Grant  Burland  and  aqotber.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying 
a  motion  for  neir  trial,  defendante  aiq>eaL 
Beyersed. 

Zabala  ft  Wyatt  and  Sheehy  &  Hudson,  for 
appellants.   Casein  &  Lucas,  for  respondent 

KEBBIGAN,  J.  This  is  an  appeal  from 
a  jttdgmoit  In  favor  of  the  pialntlft,  and 
from  an  order  denying  defendants'  motion 
for  a  new  trial.  The  plaintiff  In  the  action 
succeeded  to  the  interest  of  her  husband. 
J.  E.  BurlLet,  and  brought  this  action  for  the 
purpose  of  settling  the  accounts  and  business 
of  a  iHirtnership  concern.  The  partnership 
was  composed  of  3.  E.  Bnrket  and  the  two 
defendants,  and  Its  business  was  the  conduct- 
ing of  an  undertaking  establishment  and 
dealing  In  funiltnre.  It  is  admitted  by  the 
pleadings  that  J.  D.  Bnrket  owned  a  one- 
half  Interest  In  said  partnership  business, 
and  that  the  two  defendants  owned  Jointly 
the  other  one-half  interest  therein.  The  ques- 
tion In  the  case  is  as  to  the  amounts  con- 
tributed by  J.  B.  Bnrket  and  the  defendants 
to  the  Joint  venture.  Plaintiff  claims  that 
J.  SL  Bnrket  had  Invested  |D,54&.4S  In  the 
partnmhip,  and  that  the  defoidants  had  In- 
vested but  92,527.04,  and  she  sued  for  the 
dlfferencfr— 98/)22.  'Xlie  defendants,  on  the 
other  band,  liulst  that  the  amount  ccmtribu& 
ed  by  them  was  f3.TM.08,  and  that  Bnrket's 
contribution  was  a  like  amount  The  oonrt 
found  for  the  plaintiff.  The  oont^tlon  of 
the  dtfendants  on  this  appeal  Is  that  the 
fl^>^^^nBPi  are  not  snpported  by  the  evidence, 
and  we  are  constiained  to  agree  with  tbla 
view. 

Edward  O.  Borland,  a  witness  tot  the 
plaintiff  (and  being  talmsdf  <»ie  of  the  de- 
fendant^  testlfled:  *'0n  November  1,  190t, 
the  time  the  partnership  was  formed,  the  un- 
dertaking business  Inventoried  $9,M8.08.  ^lat 
was  the  value  of  the  stodc  which  Mr.  Buzfcet 


had  on  band  at  the  time.  That  stock  went 
Into  the  partnership.  When  the  partnership 
was  formed,  Mr.  Bnrket  was  owing  us  for 
21  months'  labor  at  900  a  month,  making 
$1,0S0;  also  $0S  for  a  euaojff  and  draperies 
which  we  had  sold  him.  He  also  allowed  us 
a  bonus  of  $650  as  an  Inducement  for  enter- 
ing into  partnerahlp  with  him,  which  made  a 
total  of  tl,7SS  owing  to  Burland  Bros,  from 
Mr.  Burket.  The  undertaking  business  in- 
ventoried $5,549.08,  and  in  this  we  pnndiased 
a  one-half  interest  for  $2,774.50,  and  paid 
for  that  first,  by  crediting  Mr.  Burket  with 
the  amount  due  us,  to  wit  $1,755,  and  by 
paying  falm  the  balance  of  $1.(H.9.54.  We  had 
agreed  to  add  to  the  undertaking  business  a 
furniture  business,  and  we  paid  Mr.  Burket 
the  $1,019.54.  which  was  the  balance  due 
lilm  for  one-half  of  bis  undertaking  business, 
by  putting  a  like  amount  with  It  and  In- 
vesttug  the  whole,  or  $2,089.08.  in  a  stock  of 
furniture."  The  testimony  of  this  witness 
was  corroborated  by  his  codefendant,  testify- 
ing for  the  defense.  Prior  to  the  trial  J.  E. 
Burket  had  died,  and  the  facts  Just  narrated 
were  undlspnted.  Upon  this  testimony  the 
court  found  that  there  Is  due  from  the  de- 
fendants to  the  plaintiff  the  sum  of  $877.50^ 
on  account  of  their  purchase  of  their  one- 
half  Interest  in  the  business. 

It  may  be  that  the  trial  judge  disbelieved 
the  correctness  of  the  position  taken  by  the 
defendants.  It  Is  certain  that  the  venture 
was  not  a  profitable  one  for  Burket  The 
Burlands  had,  prior  to  February  Z,  190S,  car- 
ried on  this  undertaking  business  under  the 
firm  name  of  Burland  Bros.,  and  on  that 
date.  In  consideration  of  $5,800,  tb^  sold  it 
to  Burket.  and  21  months  later  they  purchase 
a  half  Interest  therein  for  $2,774.54;  the 
largest  Item  going  to  make  up  that  aum  be- 
ing $1,050.  which  the  defendant^  say  was 
due  E.  G.  Burland  for  salary,  at  the  rate 
of  $50  a  monOi  for  the  time  Burket  owned 
and  ran  the  business,  no  part  of  whldi  dur- 
ing  that  time  had  been  paid,  or  ev«i  donand- 
edL  Another  substantial  Item  of  the  purchase 
price  was  the  bonus  of  $650,  which  the  Bur* 
lands  testify  was  credited  them  for  consent- 
ing to  go  into  business  with  Burket  During 
the  existence  of  the  copartnership  Burket 
on  account  of  sickness,  was  absent  most  of 
the  time  from  its  place  of  business.  No  books 
of  account  were  kept  until  about  nine  months 
after  the  copartnership  was  established,  and 
It  was  dissolved  about  one  month  after  the? 
were  apenei.  Bnrket  died  wltbout  ever  hav- 
ing seen  these  books.  The  case  was  tried 
after  Burkets  death,  and  the  plalnW^  know- 
ing nothing  concerning  the  conduct  of  Uie 
business,  was  compelled  to  submit  her  cause 
<m  the  testimony  of  one  of  the  defendants. 

In  no  view  of  the  evldoice,  howevor,  can 
the  findings  of  ttie  court  be  sustained.  If 
the  evidence  be  true,  the  flndings  of  the 
court  are  against  It  t  on  thn  other  hand,  if 
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the  court  dlsbeUered  the  testimony  gtr&n  hj 
the  defendants,  the  plaiotUt  is  In  no  better 
position,  for  in  that  event  there  Is  no  evi- 
dence to  snmwrt  the  findings.  The  plaintiff 
received  over  f4.000  for  her  one-half  inter- 
est In  the  stock,  fixtures,  and  net  credits  of 
the  co-partnership,  and  the  testimony  intro- 
daced  by  the  plalntlir  herself  shows  that 
each  half  interest  contributed  the  same 
amount,  to  wit,  Burket,  one-half  of  the  un- 
dertaking business.  $2,T74.M,  and  one-half 
of  the  furultore  business.  $1,019.54,  making 
a  total  of  (3,794.08.  and  Bnrland  Bros.,  one* 
half  of  the  undertaking  business  and  one- 
half  of  the  furniture  business,  of  the  same 
value  respectively. 

From  the  foregoing.  It  follows  that  tlie 
Judgment  and  order  must  be  reversed;  and 
It  la  ao  ordered. 

We  concur:  COOPEB,  P.  J.;  HALL,  J. 


80HMITT  V.  GIBSON.   (Civ,  728.) 
(Oonrt  of  Appeal.  Second  District.  California. 
Jan.  e,  1010.    Rehearing  Denied  by 
Supreme  Court  March  7, 1010.) 

1.  CoirrBAOiB  (1 138*)— Pdblio  Policy— Moh- 
XT  Obtained  Undbe  Illegal  Aobeemznt— 
Dknial  or  Belief. 

Where  a  par^  entered  Into  an  Ulenl  agree- 
ment with  defendant  and  &f.  to  swindle  others, 
and  paiBQant  to  thia  agreement,  and  for  the  for* 
wsrding  of  Its  purpose,  plaintiff  gave  his  money 
to  M.,  the  failure  of  M.  and  defendant  to  keep 
the  agreement  and  return  the  money  gave  bim 
no  right  to  recover  against  defendant,  since, 
where  both  parties  are  equally  in  fault,  the  con- 
dition of  the  defwdant  is  preferable. 

CBd.  Nota^Tm  other  eases,  see  Oontraets, 
Out.  Dig.  1688:  DecIMg.  1 188.*] 

2.  ComnACTa  (|  188*>— Pitbuo  Polxot^Mos- 
rr  Obtaihed  Uicon  Illeqal  Aobeeheht— 
Fabi  Dzlicto. 

Where  piaintur  deliberately  joined  with  de- 
(todant  ana  others  for  the  pnnose  of  swindling 
third  persons,  and  was  bimBelf  swindled  by  his 
anociatea,  he  cannot  obtain  relief  by  a  claim 
that  be  was  not  la  pari  delicto,  where  it  does 
not  appoir  that  he  was  not  their  eqnal  in  In- 
telligence, general  knowledge,  and  experience,  or 
that  his  partidpation  in  the  scheme  was  in  a 
legal  sense  due  to  impoalUoo,  duress,  or  undne 
advautage  practiced  upon  him. 

[Ed.  Note.—For  other  casea.  see  Oontraets, 
Cent.  Dig.  H  681-700;  Dec.  Dig.  I  1S8.«1 

&  CoNnacm  <|  18S*)— PnBLra  Pouor— Mov- 

XT  OBTAmD  Unobb  Iixeoal  Agbbehbitt— 

Pari  Delicto. 

Where  a  par^  entered  Into  a  contract  to 
swindle  others,  and  was  himself  swindled  by  bis 
assoela^  the  fact  that  be  did  not  enitage  in  a 
gambling  truuactlon,  did  not  lose  his  money 
on  a  wager,  and  did  not  engage  in  a  conspiiucy 
to  defraud  others,  but  only  thought  he  waa  do- 
ing BO,  while  he  in  fact  was  the  victim  of  the 
sdieme,  did  not  strengthen  his  right  to  recover 
the  money  lost 

[Ed.  Note.— For  other  eases,  see  Oontraets^ 
Cent.  Dig.  U  681-700;  Dec.  Dig.  S  138.*] 
4.  CoirrBAOTB  (I  188*)— Illegal  Cohtbaois— 

Right  or  Pabtt  to  Bxcovxb  on  Rebou- 

SION. 

While  where  so  long  as  an  illegal  contract 
remains  neentory  rdlef  may  be  accorded  to  one 
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who  rq^ndtates  It  because  of  Its  Invalifi^,  wheta 
a  party,  snpposinc  tiut  he  was  c(mspixiox  with 
others  to  swindle  third  persons,  became  himself 

the  victim,  he  cannot  recover  on  the  gronnd 
that  he  repudiated  the  contract,  where  he  did 
not  attempt  to  do  so  untU  the  money  was  de- 
clared lost. 

[EkL  Note.— For  other  cases,  see  Oontraets, 
Gent  .Dig.  I  687;  Dec.  Dig.  |m*j 
6.  CowTBAOTS  (8  188*)— Public  Pouot— Ri- 

covebt  ot'  Monet  Paid  Undeb  Illegal 

COHTBACT— OBOUNDS  Or  ReLIET. 

Where  a  party,  believing  that  be  was  con- 
spiring with  defendant  and  others  to  defraud 
third  persons,  was  himself  swindled  out  of  mon- 
ey by  his  associates,  in  hie  action  in  assumpsit 
to  recover  the  money  received  by  defendant,  the 
fact  that  defendant  sabsequently  engaged  In  a 
similar  transaction  to  defraud  another  would  not 
justify  according  plaintiff  relief  on  grounds  of 
public  policy,  based  upon  the  fact  that  defend- 
ant and  the  others  were  engaged  In  a  general 
achema  to  defraud,  since  the  action  was  not  one 
for  oonspiracy  to  defraud. 

[Ed.  Note.— For  other  cases,  aSe  Oontraets. 
CenL  Dig,  |  688;  Dec.  Dig.  I  138.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Cbas.  Monroe,  Judge. 

Action  by  Eugene  Scbmltt  against  W.  8. 
Olbson.  From  a  Judgment  for  defendant; 
plaintiff  appeals.  Affirmed. 

Clement  L.  Shlnn  and  Wesley  H.  Beach,  for 
appellant  Earl  Rogers,  Paul  W.  Sdienck, 
and  W.  H.  Debm.  for  respondent. 

SHAW.  J.  Plaintiff  appeals  on  tbe  Judg- 
ment roll  from  a  Judgment  rendered  in  favor 
of  defendant.  The  complaint  states  an  action 
In  assumpsit  for  money  had  and  received  to 
the  use  and  benefit  of  plaintiff  by  defendant, 
Olbson,  John  Doe,  Jane  Doe,  and  Rlctiard 
Doe.  No  service  was  had  and  no  appearance 
made  tbe  defendants  sued  under  the  flctl- 
tioos  names  inserted  in  the  complaint  Qih- 
son,  answering  for  himself  alone^  denied  the 
allegations  of  the  complaint  The  findings 
are  voluminous  and  consist  of  a  narration  of 
facts  connected  with  a  fake  pugilistic  encoun- 
ter which  one  Maxwell,  a  cousin  of  Olbson, 
had  arranged  between  two  gentlemen,  one  of 
whom  was  known  as  Mr.  Casey  and  tbe  oth- 
er as  Mr.  McCormlck.  Plaintiff  was  made 
the  dupe  of  his  pretended  co-conspirators 
with  whom  he  knowingly  Joined  in  an  under- 
taking to  swindle  others,  all  of  whom  were  in 
fact  parties  In  a  conq)lracy  with  Gibson  to 
separata  plaintiff  from  f 13,000  cash  which  he 
had  derived  from  a  sale  of  property.  Plaln- 
tirs  effort  to  "get  rich  quick"  tailed,  and 
with  an  awakening  conscience  which  enabled 
blm  to  dlstingnlsh  between  right  and  wrong, 
and  firmly  b^levlng  that  he  had  beoi  wronged, 
he  brou^t  this  action  to  recow  the  money 
lost. 

Briefly  stated,  the  facts  are  that  plaintiff 
and  GllMon  were  partners  In  tbe  hotel  busi- 
ness in  Los  Angeles.  Tbe  latter,  learning 
that  plaintiff  was  about  to  sell  soma  pnqwrty. 
informed  him  that  his  cousin,  Oe(nge  Max- 
wtil,  had  fixed  a  fl^t  in  Denver,  and  that  a 
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good  deal  of  mon^,  conid  be  obtained  on  tfalB 
fake  fight;  that  Maxwell  had  trained  both 
the  fighters  and  was  to  be  stakeholder  and 
referee  of  the  fight  and  would  bet  bis  own 
money  on  the  result  FlalntlfC  and  defend- 
ant w«it  to  Denver  and  were  there  informed 
by  Uaxwell  that  he  (Maxwell)  had  for  10 
years  been  In  the  employ  of  Barnes  and'Pom- 
eroy,  two  wealthy  Pittsburg  men,  who  wonld 
bet  heavily  on  McCormlck,  one  of  the  pugil- 
ists; that  be  (Maxwell)  had  never  bad  a 
chance  to  make  any  money  on  the  side  and 
never  made  anytbing  but  his  salary ;  and  It 
was  then  arranged  that  plaintiff  would  bet 
Maxwell's  money  on  Casey  for  the  reason  that 
Maxwell,  being  both  stakeholder  and  referee, 
could  not  bet  Plaintiff's  money  was  In  St 
Louis,  and  he  was  informed  that  as  a  condi- 
tion of  his  betting  for  them  he  must  transfer 
his  money  t*  Denver  In  order  to  make  an  ex- 
hibition of  his  responsibility  to  Barnes  and 
Pomeroy.  Plaintiff  did  so,  and  thereupon,  In 
a  suite  of  rooms  occupied  by  plaintiff  and 
Gibson,  the  betting  commenced.  There  were 
present  plaintiff,  Gibson,  Maxwell,  Barnes, 
Casey,  McCormlclE,  and  one  unknown  person. 
As  the  money  was  bet  Gibson  took  it  to  Max- 
well, who  remained  in  an  adjoining  room. 
Plaintiff  did  not  bet  any  of  his  money  on  the 
first  day,  but  used  that  pat  up  by  Maxwell, 
a  part  of  which  was  money  already  used  and 
held  by  him  as  stakeholder,  and  which  was 
by  Gibson  returned  from  Maxwell  to  plain- 
tiff to  bet  against  Barnes  and  Pomeroy.  On 
the  second  day  Gibson  and  Maxwell  advised 
plaintiff  to  bet  bis  own  money,  assuring  him 
that  It  was  fixed  for  Gas^  to  win  the  fight 
He  did  BO,  and  also  continued  to  put  up  mon- 
ey furnished  by  Maxwell  and  Gibson,  most  of 
which  was  that  already  bet  and  placed  la  the 
hands  of  Maxwdl  as  stakeholder.  Plaintiff 
bet  bis  own  mon^  because  Maxwell  was  to  be 
the  stakeholder  and  referee  and  was  bet- 
ting hli  own  money  on  Casey,  and  because  he 
had  been  told  by  Maxwell  and  Gibson  that 
the  fight  was  fixed  for  Casey  to  win;  and  all 
the  time  be  was  betting  he  thought  he  was 
swindling  Barnes  and  Pomeroy,  with  whom 
he  was  betting,  and  he  went  into  the  scheme 
for  that  purpose.  The  truth  was,  however, 
that  all  of  the  parties,  including  Gibson,  were 
In  a  conspiracy  to  swindle  the  plaintiff,  and 
the  money  that  was  bet  against  plaintiff  nev- 
er actually  changed  hands,  but  was  simply 
used  for  the  benefit  of  the  conspirators  to  In- 
duce the  plaintiff  to  bet  his  ovni  money.  In 
all,  plaintiff  bet  $13,(M)0  of  bis  own  money,  all 
of  which  was  placed  in  the  bands  of  Max- 
well as  stakeholder.  Thereupon  they  all 
went  to  a  vacant  house  provided  by  the  con- 
spirators, and  Casey  and  McCormlck  began 
the  fight  In  the  first  two  rounds  Casey  ap- 
peared to  have  the  best  of  It;  in  the  third 
round,  however,  Casey  stepped  Into  a  hole 
In  the  floor,  left  for  a  heating  register,  and 
which  had  been  covered  up  by  a  carpet,  by 
reason  of  which  he  fell,  anid  Maxwell  count- 
ed him  6nL  This  hole  was  known  to  all  tlie 


parties  except  plalntlfl^  and  Casey  stepped 
into  it  designedly.  Thereupon  plaintiff  de- 
manded the  return  of  his  money,  but  did  not 
claim  any  fraud.  Maxwell  told  him  he  coold 
not  return  the  money,  as  it  had  been  bet  on 
the  fight  After  a  conference  between  Max* 
well,  Barnes,  and  Pomeroy,  it  was  stated  that 
on  account  of  the  accident  to  Casey  the  fight 
could  be  had  over  again,  provided  plaintiff 
would  put  up  an  additional  $10,000  on  Casey, 
which,  together  with  what  be  had  thereto* 
fore  bet  should  constitute  the  total  stakes  on 
the  proposed  fight ;  and  they  geowonsly  gave 
plaintiff  10  days  from  that  date  to  put  up 
¥2,S00,  and  until  ttxe  10th  of  Jone  to  put  up 
the  remaining  $7,000.  Plaintiff  and  Gibson 
returned  to  Los  Aageles,  where  Gibson  bor- 
rowed of  plaintiff  $1,9(X),  to  which  he  added 
$600  of  his  own  money  and  procured  a  cer- 
tified check  which  he  pretended  to  plaintiff 
he  had  sent  to  Maxwell  as  part  of  the  $10,- 
000;  but.  In  truth,  however,  the  same  was 
not  sent  at  all.  and  it  was  not  Intended  that 
any  further  fight  should  take  place.  On  May 
2S,  1007,  Maxwell  telegraphed  that  Barnes 
bad  forced  the  keys  of  the  safe^eposlt  box 
from  blm,  and  that  Maxwell  was  on  the  way 
to  Mexico.  Other  conspirators  notified  plain- 
tiff that  Maxwell  was  running  away  with 
the  money,  and,  before  June  10th,  a  letter 
was  received  from  Maxwell,  stating  that 
Barnes  had  taken  the  money  away  from  Max- 
well, and  that  he  (Maxwell)  was  going  to 
Central  America. 

The  court  further  finds  as  follows : 
truth  Is  that  the  conspirators  appropriated 
the  money  of  plaintiff  to  themselves  and  di- 
vided It  between  themselves ;  but  there  is  no 
evidence  that  Gibson,  personally,  got  any  of 
It  and  the  finding  will  be  that  be  did  not 
get  any  of  plaintlfT's  money."  There  are  oth- 
er findings  to  the  effect  that  no  fight  was 
in  fact  had  and  no  money  paid  to  Barnes  and 
Pomeroy  upon  the  claim  that  they  had  won 
the  same  as  a  result  of  the  fight,  but  was 
appropriated  by  them  as  above  stated;  that 
all  of  the  representations,  pretenses,  acts,  and 
statements  of  the  parties  were  false  and  un- 
true, and  at  all  times  known  to  be  false  and 
untrae ;  that  Barnes,  Pomwoy,  and  Maxwdl 
did  not  In  fact  bet  their  m<»iey  on  any  con- 
test but  only  pretended  to  bet  for  the  pur- 
pose of  inducing  plaintiff  to  part  with  his 
money  and  as  a  part  of  their  scheme  to  de- 
fraud blm ;  that  plaintiff  believed  In  the 
truth  of  the  representations,  pretenses,  and 
statements  of  the  defendant  and  relied  there- 
on, and  believed  that  he  was  going  to  swindle 
those  with  whom  he  was  betting  and  vrmt 
Into  It  wholly  for  that  purpose;  that  in  at- 
tempting to  swindle  others  plaintiff  was  the 
victim  of  defendant  and  the  others  mention- 
ed who  swindled  him.  There  Is  a  further 
finding  that  the  same  parties,  about  a  month 
later,  perpetrated  a  similar  swindle  upon  one 
Dr.  Vanderbeck,  by  arranging  a  wrestling 
match  between  Casey  and  Mo(}ormi<&  In  the 
dtgr  of  Omaha.   As  conclusions  of  Ian;  H 
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court  flnda  that  the  [daliitUF  has  no  atandlns 
In  a  court  ot  law,  and  rendered  jndgment 

accordingly. 

The  conclnslon  of  the  court  Is  fully  eu»- 
talned  by  the  case  of  AVto  t.  Marr,  14  Cal. 
210,  wherein  the  facta  were  almost  identical 
with  those  In  the  case  at  bar.  In  that  case 
the  means  whereby  the  swindle  was  perpe- 
trated was  a  horse  race,  the  victim  being  as- 
sured hy  the  conspirators  that  it  had  been 
fixed  for  his  horse  to  win.  and  upon  such  rep- 
reaentatlons,  and  belleTing  them  to  be  true, 
he  was  thereby  Induced  to  bet  his  property. 
He  brought  an  action  to  recover,  and  In  dis- 
posing of  the  case  on  appeal  the  court  said : 
"No  court  of  Justice  can  listen  to  such  a  case. 
When  the  plaintiff  asserts  his  own  turpitude 
In  this  way,  he  sends  his  case  out  of  court. 
If,  in  attempting  *  *  *  to  swindle  an- 
other, he  becomes  the  victim  of  his  own  arts. 
It  may  become  a  question  in  morals  or  In 
honor  which  party  Is  the  more  culpable; 
courts  of  law  entertain  no  discussion  on  the 
subject,  hut  terminate  the  controveray  by 
Cutting  their  doors  in  the  face  of  the  In- 
truder." 

Waiving  the  finding  to  the  contrary,  and 
conceding  that  Gibson  did  receive  plaintiff's 
money.  It  nevertheless,  devolved  upon  plain- 
tiff to  establish  facts  showing  that  It  was 
obtained  in  a  mourner  that  Imposed  upon  Gib- 
Bon  the  duty  of  returning  It  Plaintiff  seeks 
to  do  this  by  showing  that  as  a  means  of  ac- 
complishing the  robbery  of  Barnes  and  Pom- 
eroj  it  was  placed  In  the  hands  of  Maxwell 
under  an  Illegal  agreement  made  between 
Maxwell,  Gibson,  and  himself,  to  the  effect 
that  they  should  and  would  Join  with  him  in 
swindling  Barnes  and  Pomeroy.  Had  they 
kept  their  agreement,  there  would  have  been 
no  cause  for  complaint  on  bis  part  Falling 
to  do  this,  be  brings  an  action  based  upon 
the  breach  of  this  unholy  agreement,  to  which 
he  deliberately  and  knowingly  became  a  par. 
ty.  The  principle  applicable  to  relief  In  snch 
cases  Is  embodied  In  the  two  maxims,  **Ex 
pacto  mielto  non  oritur  actio."  and,  "Ex  dole 
male  non  oritur  actio,"  in  the  application  of 
which  the  court  must,  upon  plaintUTs  own 
statement,  deny  him  Its  aid  in  the  pursuit  of 
that  which  he  has  lost  This  Is  not  out  of 
consideration  for  the  defendant  but  due  to 
the  fact  that  "where  both  parties  are  eqnal- 
ly  In  fault  the  condltl<m  of  the  defotdant  1> 
iweferable." 

Appellant  Insists,  however,  that  while  he 
was  In  delicto,  he  was  not  in  pari  delicto. 
There  Is  nothing  In  the  findings  which  Indi- 
cates that  in  point  of  Intelligence,  general 
knowledge,  and  experience  plaintiff  was  not 
the  equal  of  Gibson.  It  does  not  appear  that 
his  participation  was.  In  a  legal  sense,  due 
to  imposition,  duress,  or  undue  advantage 
practiced  upon  him  by  Gibson  or  hla  assod- 
atee.  He  deliberately  Joined  with  Gibson  and 
others  with  the  avowed  intent  and  purpose 
ot  robbing  the  others  and  his  only  cause  tor 


complaint  is  that  there  was  wanting  on  Gib- 
son's part  the  "proverbial  hcmesty  among 
thieves."  In  some  slight  degree,  plaintiff 
may  be  less  culpable  than  defendant;  but 
In  the  absence  of  some  practice  which  gave 
the  latter  an  undue  advantage,  the  courts,  as 
said  in  the  Abbe  Case,  will  entertain  no  dis- 
cussion as  to  the  degree  of  culpability. 

Appellant  further  insists  that  he  did  not 
engage  In  a  gambling  transaction,  that  he 
did  not  lose  his  mon^  on  a  wager,  and  that 
he  did  not  engage  In  a  conspiracy  to  defraud 
others.  It  Is  true,  he  says,  that  he  thought 
he  was  doing  all  these  fraudulent  and  wicked 
things  whereby  he  Intended  to  and  supposed 
he  was  asslsthig  in  the  robbery  of  Barnes 
and  Pomeroy,  believing  they  were  the  wealthy 
dupes  of  himself  and  associates.  The  ground 
upon  whidi  courts  withhold  relief  In  su<A 
cases  is  the  moral  turpitude  of  the  party 
seeking  It  Can  it  be  said  that  the  turpitude 
attending  the  act  of  theft  is  less  because  the 
supposed  jewels  stolen  were  In  fact  worth- 
less paste? 

Appellant  has  cited  a  number  of  authori- 
ties wherein  the  courts,  under  facts  some- 
what similar,  have  enatained  the  right  of  re- 
lief to  the  one  defrauded.  An  examination 
of  these  cases,  however,  shows  that  the  de- 
cisions therein  were  all  based  upon  facts 
wanting  In  the  case  at  bar.  It  Is  true  that 
the  opinions  contain  dictum  which  Bupporta 
the  position  of  appellant  but  It  was  unneces- 
sary in  disposing  of  the  appeals. 

In  the  case  of  Wright  v.  Stewart  (G.  C) 
180  Fed.  906,  plainWrs  money  was  not  placed 
in  the  hands  of  a  stakeholder  as  a  wager,  but 
In  connection  with  a  matter  wholly  collateral 
thereto.  Moreover,  the  plaintiff  stated  that 
he  vraa  not  betting  it  on  the  race,  and  be- 
fore the  slmnlated  race  occurred  he  demand- 
ed the  return  of  bis  money,  which  demand 
was  refused  by  the  conspirators.  Says  the 
learned  Judge  In  distinguishing  that  case 
from  the  Abbe-Marr  Case:  "With  their  own 
consent  they  put  up  their  property  as  a  wa- 
ger, ran  the  race  out  and  after  it  was  lost 
brought  suit  and  in  the  petition  averred 
their  own  turpitude ;  whereas,  here  the  plain- 
tiff nevw  consented  to  put  up  his  95,000  on ' 
the  foot  race,  and  demanded  It  back  before 
the  slmnlated  race  was  run.  •  *  •  The 
law  accorded  to  him  his  locus  prailt^tlee, 
and,  when  he  demanded  back  his  money  prior 
to  the  proposed  race,  the  law  should  respect 
his  withdrawal."  On  appeal  to  the  Circuit 
Court  of  Appeal,  this  decision  was  afllrmed 
by  a  divided  court;  Judge  Sanborn  dissent- 
ing.   147  Fed.  821,  77  O.  O.  A.  49©. 

So  In  the  case  of  Falkenberg  v.  Allen,  18 
Okl.  210.  eO  Pac  41S.  10  L.  B.  A.  (N.  S.)  404, 
the  plaintiff,  upon  representations  that  the 
result  of  a  foot  race  was  prearranged,  placed 
his  money  in  the  hands  of  a  stakeholder, 
who  was  one  of  the  conspirators.  Before 
the  proposed  race  occurred,  he  demanded  the 
return  of  his  money,  which  was  refused.  Re- 
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lief  was  granted  him  because  of  his  repent- 
ance and  repndlation  of  the  transaction  be- 
fore it  was  fully  executed. 

It  Is  true  that,  so  long  as  the  Illegal  con- 
tract remains,  executory  relief  should  be  ac- 
corded to  one  who  repudiates  the  contract  be- 
cause of  Its  Illegality.  Appellant  seeks  to 
bring  himself  within  this  doctrine,  and  ar- 
gues that,  "as  long  as  the  light  holds  out 
to  bum,  the  vilest  sinner  may  return."  It 
appears  from  the  flndlngs,  however,  he  did 
not  attempt  to  retrace  his  steps  until  the 
light  was  extinguished — after  the  condition 
under  which  he  should  be  declared  loser  or 
winner  was  fully  executed.  Not  until  Casey 
was  counted  out  and  McCormlck  declared  the 
victor — and  Just  how  long  does  not  ai^ar — 
did  he  asb  for  the  return  of  his  money.  Con- 
ceding such  request.  If  made  before  the  con- 
dition was  executed,  to  constitute  a  snfiSclent 
repudiation,  nevertheless  plaintiff  did  not 
withdraw,  nor  attempt  to  withdraw,  from  the 
transaction  until  after  his  money  was  declar- 
ed lost  Under  these  circumstances,  the  law 
does  not  accord  one  a  locoa  penltratlse. 

In  Hobbs  V.  Boatrlght.  195  Mo.  693,  98  8. 
W.  934,  5  L.  R.  A.  (N.  S.)  906,  118  Am.  St 
Rep.  709,  the  facts  were  almost  Identical 
with  those  In  the  case  of  Wright  v.  Stewart, 
supra.  There,  as  here,  the  dupe  thought  he 
was  In  a  conspiracy  to  defraad  others  In  a 
fake  foot  race;  the  result  of  which  be  under- 
stood to  be  prearranged.  Be  bet  $2,000  of 
his  money,  while  an  additional  $3,000  was  ob- 
tained from  him  by  the  stakeholder  and  his 
confederates  by  other  means  wholly  collateral 
to  the  wager.  Recovery  was  bad  for  the  en- 
tire sum.  The  action  there  was  in  form  for 
fraud  and  deceit ;  it  being  alleged  and  proven 
that  defendants  had  for  a  number  of  years 
engaged  in  transactions  of  a  like  character 
In  different  parts  of  the  country.  In  that 
case  relief  was  granted  upon  the  ground  of 
public  policy.  In  according  the  relief  the 
court  expressly  stated  that:  "If  the  case  at 
bar  disclosed  but  one  transaction,  If  we 
should  shut  our  eyes  to  other  transactions  of 
like  character  that  distinguished  history  of 
this  Buckfoot  gang,  If  our  whole  attention 
was  confined  to  the  scheme  entered  Into  by 
the  plaintiff  with  Wasser  and  Fisher  In  Okla- 
homa and  the  denouement  at  Webb  City,  we 
could  not  say  that  one  was  leas  guilty  than 
the  other ;  It  was  a  scheme  of  dishonest  pur- 
pose and  there  Is  no  Justification  or  palliation 
of  It,  and  If  there  was  nothing  else  In  the 
case  to  make  the  offense  of  one  more  enor* 
mous  than  the  other  we  would  not  listen  for 
a  moment  to  plaintiff's  prayer  for  relief." 
It  thus  appears  that  the  reasons  which  actu- 
ated the  Supreme  Court  of  Missouri  In  8<n 
cording  relief  were  considerations  of  public 
policy  based  upon  the  fact  that  the  def^d- 
ants  who  had  conspired  to  rob  the  plaintiff 
thweln  had  combined  for  the  purpose  of  «n* 
gaging  tn,  and  were  ogaged  In,  the  perpetra- 


tion of  similar  frauds  thnms^out  the  conn- 
try.  The  action  here  Is  not  one  for  con- 
spiracy to  defraud,  but  in  assumpsit  to  com- 
pel the  defendant  Gibson  to  dlE«orge  that 
which  plaintiff  claims  be  has  received.  Un- 
der this  form  of  action,  conceding  that  evi- 
dence of  facts  connected  with  the  particular 
transaction  whereby  the  money  was  lost 
ml^t  be  introduced,  nevertbeJesa  the  fact 
that  the  defendants  engaged  In  a  similar 
transaction  at  Omaha  about  a  month  latw 
does  not  Justify  according  relief  In  this  cue 
upon  such  ground. 

In  Lockman  v.  Cobb,  77  Ark.  279,  91  S.  W. 
546,  relief  was  granted  plaintiff,  who  had 
lost  his  money  In  wagering  It  upon  a  fake 
foot  race.  The  transaction,  however,  did  not 
involve  him  In  a  conspiracy  having  for  Its 
purpose  the  defrauding  of  others ;  on  the  con- 
trary, he  supposed  the  race  was  to  be  an 
honest  test  of  speed.  The  ground  of  recovery 
In  that  and  the  like  cases  of  Webb  v.  Ful- 
chlre,  25  N.  C.  486^  40  Am.  Dec.  419.  and 
Preston  v.  Hutchinson,  29  Yt  144,  appears 
to  be  based  upon  the  fact  that  the  game  was 
not  played  "according  to  Hoyle,"  but  an  un- 
fair advantage  taken  by  reason  whereof 
plaintiffs  had  no  chance  to  win.  Clearly,  If 
the  gaming,  whatever  be  Its  character,  la 
conducted  according  to  rule,  the  one  losing 
money  in  a  wager  upon  the  result  would  be 
dmled  any  remedy  at  law.  It  Is  difficult  to 
perceive  how  he  could  be  entitled  to  greater 
consideration  If  because  of  cheating  the  game 
was  c<H)dncted  unfttlrly,  or  the  result  prear^ 
ranged.  If  such  facts  shall  enter  into  the 
consideration  of  one's  ri^t  to  recover  mcmey 
lost  In  betting,  thea  It  Inevitably  follows  that 
the  courts  must  sit  as  arbiters  of  every  game 
upon  which  money  Is  wagered,  act  as  Judge 
of  the  race  course,  and  umpire  the  price  ring. 
Babcock  V.  miompson,  S  Pick.  (BCaas.)  446^  16 
Am.  Dec.  285. 

To  our  mind  the  public  welfare  Is  best 
promoted  by  adhering  to  the  rule  established 
in  this  state  a  half  coitury  ago,  at  which 
time  the  doors  of  the  courts  were  declared 
closed  against  one  seeding  redress  undor  cir- 
cumstances identical  with  those  presented  in 
the  case  at  bar.  Abbe  v.  Uarr,  na^n. 

Jndgmrat  affirmed. 

We  concor:  ALLEK.  P.  J. ;  TAGOART,  J. 


SHANNON  «t  aL  v.  OAYANAnOH  et  aL 

(Civ.  ns.) 

(Ooort  of  Appeal,  Second  District;  California. 
Jan.  U«  1910.) 

1.  SPECinO  PsBVOBHJUtOB  (|  6*)— MunrAUTT 
IN  REUEDT. 

The  Implied  covenant  arising  under  Ov. 
Cods,  S  1927,  providing  that  an  agreement  to 
let  for  hire  binds  the  letter  to  secure  to  the 
hirer  the  quiet  ivossesBion  of  the  thing  hired 
during  the  term  of  the  hiring  against  all  per' 
sons  lawfully  claiming  the  same,  is  th*t  the 
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lesBCM  tball  not  be  «rteted  by  title  paramount 
to  tbat  c/l  tbe  leawm  who  aueged  at  tlie  time 
of  ezecatinE  tba  lean  and  pladng  the  leaeeea  in 

poBsenion  that  the  lesson  were  the  owners 
thereof,  and  Is  not  a  continnin^  covenant  of  the 
lenora  for  the  qoiet  enjonnent  of  the  leasehold 
dnrinc  the  whole  term  thereof  against  all  per- 
sona uwfnlly  claimint  It,  in  the  natare  of  a 
covenant  to  perform  peiaonal  service  which 
coold  not  be  spedflcally  enforced;  and  hence, 
where  a  leasfc  by  covenants,  imposed  upon  the 
lessors  no  obligation  other  than  that  of  placing 
the  lessees  in  possession  of  the  premises,  which 
had  been  performed,  and,  when  the  lessors  de- 
manded that  the  lessees  perform  thdr  covenant 
to  execute  a  chattel  mortgage  to  secure  rent, 
the  lessees  were  in  qoiet  and  peaceful  posses- 
sion, there  was  no  lack  of  mntaality  in  remedy 
whldi  would  preclude  the  lessors'  right  to  en- 
force apedfie  performance  of  the  leniee^  cov- 
enant, nnder  Civ.  Code,  |  8380,  providing  that 
neither  narty  to  an  obligation  can  be  compelled 
specifically  to  perform  It  unless  the  other  party 
thereto  has  perfonned  or  ia  compellable  qtedf- 
icallr  to  pemrm  flrerythlns  to  which  tiw  for^ 
mer  i>  entitled  under  the  aame  obligation, 

[Ed.  Note^For  other  cases,  see  Specific  Per- 
formance, Cent  IMg.  H  ^11 ;  Dea  Dig.  |  6.*] 

2:  SPEcmo  Pkbtoucarce  (|  6*)— Right  to 
BsuEDT— Adequate  Revedt  at  Law. 
As  the  value  of  security  by  chattel  mort- 
gage for  rent  covenanted  for  in  a  lease  neces- 
sanly  depends  upon  contingencies  which  nlh- 
der  it  Impracticable  to  fix  the  value  thereof, 
and  as  the  law  furnishes  no  standard  for  the 
measnrement  ot  damages  for  the  breach  of  an 
obligation,  the  value  (tf  whldi  la  unascertaina- 
ble,  the  lessors  wooM  have  no  adequate  remedy 
in  damages  upon  refusal  of  the  lessees  to  exe- 
cute the  mortgage,  and  wonld  be  entitled  to  en- 
force performance  of  the  covenant  even  If  Civ. 
God^  {  9884,  as  amended  in  1674,  providing 
that,  except  as  otherwise  provided  in  the  arti- 
cle, specific  performance  of  an  obligation  can  be 
compelled,  aenles  the  right  to  specific  perform- 
ance <A  an  obIigati(Hi  when  the  act  to  be  done  is 
audi  that  peeimlaiy  comneDsation  for  its  non- 
performance wonld  alford  adecjoate  relief. 

[Ed.  Note^For  other  cases,  see  Spedfle  Per- 
fonunee^  Cent  IMg.  |  6;  Dee.  IMg.  |  S.*] 

&  Specific  Pebfobicanoe  (|  6*)— Right  to 
Bjeliep— Adequato  Behedt  at  Law. 
Tbat  a  lease  containing  a  covenant  of  the 
lessee*  to  give  diattd  mortgage  secnrlty  for 
rent  provided  that.  If  the  lessees  made  defanit 
In  any  of  the  covenants,  the  lessors  might  ter- 
minate the  lease  and  possess  the  premises, 
wmild  not  afford  an  adequate  legal  remedy  for 
defonlt  in  the  eorenant  to  give  the  mortgage. 

[Ed.  Note,^]ror  other  cases,  see  Spedfic  Per* 
formance,  CenL  Dig.  1  6 ;  Dec.  Dig.  |  5.*] 

4.  PXJUDIHO  (I  214*)— Dehubbeb— Admis- 
sions. 

Where  there  Is  a  general  demurrer  to  a 
complaint,  the  allegations  of  the  complaint  must 
be  taken  as  true. 

[Ed.  Kote.— For  other  cases,  see  Pleading, 
Cent  Dig.  |{  62S-^ ;  Dec.  Dig.  1  214.*] 

&  Landloed  akd  tenant  (fi  251*)  — Re- 

flTRAININO  RBMOVAI.  OF  GOODB  BT  TENANT 

— GaouHDS— Ibbepababls  Injurt. 

If  lessees,  who  refused  to  perform  a  cov- 
enant to  give  chattel  mortgage  security  npon 
certain  furniture  for  the  rent,  had  no  property 
in  the  state  other  than  the  fumltiire  in  qnes- 
tioo,  and  were  legally  obligated  to  mortgage  it 
to  the  lessors  as  security  for  the  rent,  and 
threatened  to  mortgage  or  otherwise  dispose  of 
It,  thereby,  as  well  as  by  other  acts,  caosing 
irreparable  injury  to  the  lesBon,  the  lessors 
were  entitled  to  a  temporary  injunction  re> 


straining  them  frmn  disposing  of.  Incumbering, 
selling,  or  removing  the  fomitnre. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  |  1028;  Dea  Dig.  {  251.*] 

Appeal  from  Snperior  Goart,  Los  Angeles 
Coimt^ ;  Frederick  W.  Houser,  Jndge. 

Action  by  N^le  Shannon  and  another 
!^atD8t  William  E.  Gavanangh  and  another. 
From  a  Jndgment  for  defendants  and  orders 
dissolving  a  temporary  restraining  order  and 
denying  plaintiffs'  application  for  a  tonpora- 
ry  injunction,  plalntifCs  appeal.  Reversed. 

J.  Xj.  Mnrphey,  for  appellants.  Goldbov 
&  MeUy,  for  respondaita. 

SHAW,  J.  Action  to  raforce  the  specific 
performance  of  a  covenant  to  give  a  chattel 
mortgage  to  secure  the  rent  reserved  in  a 
lease  of  real  estate.  A  general  demurrer  in- 
terposed to  the  complaint  by  defendants  was 
sustained.  Plaintiffs  failed  to  amend  their 
complaint  within  the  time  allowed  ther^or ; 
whereupon,  jndgment  was  rendered  against 
them,  from  which  they  prosecute  this  appeal. 

It  appears  from  the  complaint  that  plain- 
tiffs were  the  owners  of  a  bnlldlng,  the  first 
floor  of  which  consisted  of  storerooms,  and 
the  upper  floors  of  which  were  divided  into 
rooms  and  fitted  up  for  rooming  house  pur- 
poses. On  March  6,  1908,  plaintiffs  leased 
the  upper  floors  of  the  building  to  defendants 
for  a'  period  of  two  years.  The  express  con- 
sideration of  the  lease  was  the  rent  reserved 
therein,  which  was  payable  monthly,  and 
numerous  covenants  and  agreemraits,  neglect 
and  failure  to  perform  which  on  the  part  of 
lessees  gave  the  lessors  the  right  to  terminate 
the  lease  and  re-enter  and  repossess  the  prem- 
ises. Among  other  covenants  contained  in  the 
lease  on  the  part  of  the  lessees  was  the  fol- 
lowing: "And  said  lessees  further  covenant 
and  agree  that  they  will  pay  the  said  rent 
in  lnstaIlm«itB  when  the  same  become  due, 
and  to  secure  the  payment  of  same  to  lessors, 
they  hereby  agree  that  the  lessors  shall  have 
a  Hen  for  the  security  of  the  payment  of 
said  rent  npon  all  furniture  brought  into  the 
house  by  the  said  lessees,  and  that,  after  the 
said  lessees  Install  their  furniture  therein, 
that,  npon  demand  of  lessors,  lessees  will  ex- 
ecute to  the  lessors  a  chattel  mortgage,  or 
such  other  Instrument  as  they  may  deem  nec- 
essary, upon  the  said  fnmlture  to  secure  the 
rent  aforesaid."  It  is  alleged:  That  defend- 
ants entered  Into  possession  of  the  premises 
and  "purchased  a  certain  lot  of  furniture  and 
furnishings  and  placed  the  same  in  said 
bnlldlng  for  the  purpose  of  conducting  a 
rooming  bouse  therein,  and  tbat  the  said 
furniture  and  fDmlshlngs  consisted  of  car- 
pets, beds,  bedding,  curtains,  chairs,  and 
goieral  hall,  parlor,  bedroom,  and  kitchen 
furniture ;  the  «act  amount  and  the  ^act 
kinds  thereof  being  unknown  to  plaintiffs. " 
Tbat  thereafter  plaintiffs  made  demand  upon 
defendants  that  they  execute  a  chattel  mort- 
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gage  npon  eald  furniture  to  secure  the  pay- 
ment of  the  rent  In  accordance  with  their 
covenant  bo  to  do,  but  that  defendants  refus- 
ed to  execute  such  mortgage,  and  declared 
that  if  they  could  not  make  the  house  pay 
they  would  take  the  furniture  away  and  leave 
the  house.  It  is  further  alleged  that  defend- 
ants have  no  other  property  in  this  state  out 
of  whldi  plalntUTs  could  collect  any  Judgm^t 
that  they  might  obtain  for  the  failure  to  pay 
the  said  rent  when  the  same  becomes  due, 
and  that  defendants  threaten  to  mortgage  or 
otherwise  dispose  of  the  said  furniture,  or 
remove  the  same  from  the  said  premises,  so 
as  to  prevent  these  plaintiffs  from  obtaining 
any  security  therefrom  or  thereby.  The 
complaint  further  alleges  Irreparable  Injury 
and  want  of  an  adequate  remedy  at  law. 

We  think  the  trial  court  erred  In  sustaining 
the  d^urrer.  Respondents  undertake  to 
justify  the  ruling  upon  the  ground  ttiat  the 
complaint  shows  a  want  of  mutuality  In  rem- 
edy. This  contention  is  basecl  upon  the  provi- 
sions of  section  S3S6,  Glv.  Code,  which  pro- 
vides that:  "Neither  party  to  an  obligation 
can  be  compelled  spectflcally  to  perform  It, 
nnless  the  other  party  thereto  has  perform- 
ed, or  is  compellable  speclflcaUy  to  perform, 
everything  to  which  the  former  Is  entitled 
under  the  same  obligation,"  etc.  As  r^rds 
the  express  covenants  of  the  lease,  plaintiffs 
have  fully  performed  everything  wtiich  de- 
fendants were  entitled  to  bave  performed  un- 
der the  terms  thereof.  By  the  express  cov- 
enants, no  obligation  was  Imposed  upon 
plaintiffs  other  than  that  of  placing  the  de- 
fendants In  possession  of  the  leased  pranisea. 
This  duty  had  been  performed,  and  at  the 
time  of  the  demand  that  defendants  perform 
their  covenant  to  execute  the  chattel  mort- 
gage defendants  were  In  the  quiet  and  peace- 
able possession  of  the  leased  premises.  Re- 
spondents insist,  however,  that  the  law  Im- 
plies a  covenant  on  the  part  of  the  lessors 
for  the  quiet  enjoyment  of  the  leasehold  dur- 
ing the  whole  term  thereof  agajnst  all  persons 
lawfully  claiming  the  same  (section  1927,  Civ. 
Code) ;  ttiat  this  Implied  covenant  is  a  con- 
tinuing one  In  the  nature  of  a  covenant  to 
perform  personal  services,  and  brace  not  one 
whidi  could  be  specifically  enforced.  There 
Is  no  merit  in  this  contention.  The  purport 
of  the  implied  covouint  is  that  tlie  lessees 
shall  not  be  evicted  by  title  paramount  to 
that  of  the  lessors,  who  allege  that,  at  the 
time  of  executing  the  lease  and  the  placing 
of  lessees  in  possession  of  the  property,  plain- 
tiffs were  the  owners  thereof.  Inasmuch, 
therefore,  as  the  lessors  were  the  owners  of 
the  property,  the  use  and  enjoymrat  of  which 
they  had  conveyed  to  defendants  for  a  term 
of  two  years,  the  latter's  possession  and  en- 
joyment could  not  be  disturbed  by  any  holder 
of  the  title  lawfully  claiming  the  same  otha 
tiian  plaintiffs  themselves.  Plaintiffs  could 
not  lawfully  disturb  them,  other  than  by  the 
exercise  of  the  rights  reserved  under  the 
temu  and  proTlslona  of  the  lease  nnder  wUdi 


defendants  held  possession.  For  plaintiffs 
to  otherwise  interfere  with  defwdants'  pos> 
session  and  enjoyment  would  constitute  an 
xmlawful  act,  the  remedy  for  which,  if  such 
wrong  was  threatened,  would  In  its  nature 
be  preventive  rather  than  by  decree  for  spe- 
cific performance.  It  appears  that  defradants 
are  in  the  quiet  and  peaceable  possession  of 
the  premises  described  in  the  lease;  that 
there  Is  no  title  thereto  paramount  to  that 
held  by  the.  lessors ;  and  that  the  complaint 
shows  that  plaintiffs  have  p^ormed  every- 
thing which  the  defendants  were  entitled  to 
have  performed  as  a  condition  of  executing 
the  chattel  mortgage.  Respondents  also  insist 
that  plaintiffs  are  precluded  from  the  benefit 
of  the  relief  by  reason  of  the  fact  that  the 
complaint  shows  they  have  an  adeqiiate  rem- 
edy at  law.  In  Senter  v.  Davis,  38  OaL  450, 
it  is  said;  "The  Jurisdiction  of  a  court  of 
equity  to  decree  specific  performance  does 
not  turn  at  all  upon  the  question  whether  the 
contract  relates  to  real  or  personal  property, 
but  altogether  upon  the  question  whether 
the  breach  complained  of  can  be  adequately 
compensated  in  damages.  If  It  can,  the  plaln- 
tfCTs  remedy  is  at  law  only ;  If  not,  he  may 
go  into  a  court  of  equity,  which  will  grant 
full  redress  by  compelling  specific  perform- 
ance on  the  part  of  the  defendant"  When 
announced,  this  statement  was  in  full  accord 
with  the  genera]  equitable  principle  declared 
In  section  8384,  Civ.  Code,  whic^,  as  It  stood 
prior  to  the  amendment  of  1874,  expressly 
denied  the  right  to  specific  performance  of 
an  obligation  when  the  act  to  be  done  was 
such  that  pecuniary  compensation  for  its  non- 
performance would  afford  adequate  relief. 
In  1874  this  section  was  amended  by  striking 
out.  among  other  clauses,  the  subdivision 
which  denied  the  remedy  in  those  cases 
wherein  the  law  afforded  adequate  relief. 
The  section  as  It  now  stands  reads  as  fol- 
lows: "Except  as  otherwise  provided  in  this 
article,  the  specific  performance  of  an  obliga- 
tion may  be  compelled."  As  thus  amended 
It  would  seem  that  every  obligation  may  be 
specifically  enforced,  unless  It  be  an  obliga- 
tion as  to  which  the  remedy  is  denied  by  oth- 
er provisions  of  the  article.  There  appears 
to  be  no  provision  in  the  artlde  entitled  "Spe- 
cific Performance  of  Obligations"  which  lim- 
its the  remedy  to  those  cases  wherein  an  ad- 
equate remedy  at  law  is  wanting. 

Conceding,  however,  that  the  am^dment 
effected  no  change  in  the  law,  we  are  clearly 
of  the  opinion  that  the  breach  of  the  obliga- 
tion to  give  the  mortgage  cannot  be  adequate- 
ly compensated  in  damages,  for  the  reason 
that  from  the  nature  of  the  obligation  it  is 
Impracticable  to  ascertain  the  extent  to  which 
plaintiffs  would  be  damaged  by  the  breach. 
Security  for  the  payment  of  the  rent  during 
the  entire  term  of  the  lease  must  be  deemed 
a  thing  of  value  to  the  parties  so  indemnified. 
Inasmuch,  however,  as  the  value  of  such  se- 
curity necessarily  depraids  upon  contingencies 
vhldi  reader  It  UnpracUcable  to  fix  the  value 
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thereof,  and  m  the  law  furnishes  do  staDdsrd 
for  the  measurement  of  damages  for  the 
breach  of  an  ot>ltgatloQ  the  value  of  which 
is  unascertalnable,  It  is  clear  that  the  parties 
have  no  adequate  remedy  In  damages.  Sec* 
tion  8,  Pomeroy,  Spec  Perf.  of  Contracts. 

The  lease  provided  that,  In  case  the  les- 
sees made  default  In  any  of  the  covenants 
therein,  the  lessors  might  terminate  the  lease 
and  re-enter  and  possess  the  leased  premises. 
Sayg  counsel  for  respondents:  "PlalntUFs,  on 
defendants*  refusal  to  give  the  mortgage  In 
question,  might  hare  Immediately  re-entered 
ibe  premises,  and  might  have  had  the  aid 
of  a  court  of  law  In  effecting  such  re-entry." 
This,  it  la  contoided.  constituted  an  adequate 
l^al  remedy  for  default  in  the  covenant  to 
give  the  mortgage.  The  exercise  of  such 
right  on  the  part  of  the  lessors  would  In  our 
Judgment,  fall  far  short  of  an  adequate  rem- 
edy ;  indeed,  we  fall  to  perceive  how  such 
termination  of  the  lease  would  constitute  any 
remedy  at  all.  Such  act  would  deprive  the 
lessors  of  the  rental  and  income  to  which 
they  were  entitled  under  the  terms  of  the 
lease,  the  receipt  of  which  might  be,  and  pre- 
sumably was,  of  far  more  consequence  to 
them  than  possesion  of  the  estate.  It  Is  no 
answer  to  say  that  they  might  make  a  new 
lease  to  other  parties.  The  case  of  Wood- 
ruff V.  Water  Power  Co.,  10  N.  J.  Eq.  489, 
cited  by  respondents,  bears  no  analogy  to 
the  facts  In  the  case  at  bar.  In  that  case 
there  was  no  covenant  on  the  part  of  the 
defendant  to  do  the  act;  but  the  deed  con- 
tained a  condition,  the  failure  to  perform 
which  gave  the  grantor  the  right  to  forfeit 
the  estate  It  waa  there  held  that.  In  the 
absence  of  any  covenant  on  the  part  of  de- 
fendant, there  was  no  obligation  upon  which 
to  base  an  action  for  specific  performance, 
and  plaintiff  must  be  content  with  the  right 
of  forfeiture,  which  waa  the  exclusive  rem- 
edy provided  in  the  contract 

Upon  the  filing  of  the  complaint  the  court 
upon  plaintiffs*  application,  made  an  order  di- 
recting defendants,  at  a  time  and  place  there- 
in specified,  to  show  cause  why  a  temporary 
Injunction  should  not  be  issued,  restraining 
them  from  disposing  of,  incumbering,  selling, 
or  removing  the  furniture  which  they  had 
agreed  to  mortgage  to  plaintiffs,  and  that  up- 
on the  hearing  of  such  application  an  order 
be  made  restraining  defendants  from  so  do- 
ing. At  the  hearing  of  said  application,  had 
npon  the  complaint  and  the  general  demur- 
rer of  defendants'  interposed  thereto,  the 
court  dissolved  the  restraining  order  and  de- 
nied the  plaintiffs'  application  for  a  tempo- 
rary Injunction.  Plaintiffs  appeal  from  these 
orders.  As  against  the  general  demurrer,  we 
must  accept  the  allegations  of  the  complaint 
as  true.  Thus  accepted,  It  appears  that  de- 
fendants hare  no  property  lit  this  state,  other 
than  the  f omitnre  to  question ;  that  they  are 
legally  obligated  to  mortgage  the  same  to 


plaintiffs  as  security  for  the  payment  of  the 
j  rent  reserved  in  the  lease ;  that  defendants 
threaten  to  mortgage  or  otherwise  dlspcwe  of 
the  same,  thereby,  as  well  as  by  other  alleged 
acts,  causing  Irreimrable  injury  to  plaintiffs. 
It  is  apparent  from  the  record  that  the  mak- 
ing of  the  orders  was  due  to  an  erroneous 
conception  of  the  law  upon  which  the  court 
held  the  complaint  wanting  In  fiicts  suffi- 
cient to  state  a  cause  of  action. 
The  Judgment  and  orders  are  reversed. 


We  concur:  ALLBN,  P.  J.;  TAGGABT,  J. 


CONLAN  V.  SUPERIOR  COURT  et  aL 
(av.  779.) 

(Court  of  Appeal,  First  District,  Gallfomla. 
Jan.  7,  I&IO.) 

1.  Blections  (I  280*)— Contests— Pbocess— 
Service  of  Citation. 

Service  of  citation  in  an  election  contest, 
made  as  provided  by  Code  Civ.  Proc.  i  1119,  by 
leaving  a  copy  at  the  house  where  a  party,  who 
cannot  be  found,  last  resided,  Is  constitutional 
and  valid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  264 ;  Dec.  Dig.  {  280:*] 

2.  Pbohibitiok  ii  28*)— Scope  or  Inquibt— 

guESTions  or  Fact  zk  XiOwkb  Cogbt— 
LECTION  Contest. 

A  determination  by  the  trial  court  that  a 
party  cannot  be  found  bo  that  citation  may  be 
served  on  him  by  leaving  a  c<my  at  the  house 
where  he  Inst  resided,  as  provide  by  Code  Civ. 
Proc.  i  1119,  is  conclusive  on  tfae  Supreme 
.Court  in  prohibition  proceedings,  based  on  the 
claim  that  the  trial  court  had  no  jurisdiction 
to  proceed  with  an  election  contest  for  the 
reason  that  the  citation  was  not  served  on  pe- 
titioner. 

[Ed.  Note.— For  other  cases,  see  Prohlhltlon, 
Dec.  Dig.  I  28.»] 

3.  PEOHinmoN  ^  !•)- Use  or  Writ— Scope 
or  Remeot. 

The  writ  cannot  be  used  as  a  writ  of  er- 
ror to  determine  a  question  of  fact  which  it  was 
the  province  of  the  trial  court  to  determine,  but 
its  sole  province  Is  to  determine  whether  tlie 
superior  court  Is  proceeding  in  excess  of  its 
jurisdiction. 

[Ed.  Note.— For  otiwr  cases,  see  Prohibition, 
Cent.  Dig.  |  1 ;  Dec.  Dig.  {  1.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Petition  by  Charles  T.  Conlan  for  prohibi- 
tion against  the  Superior  Court  In  and  for 
the  City  and  County  of  San  Francisco,  and 
Frank  J.  Uuraskj,  Judge  thereof.  Writ  de- 
nied. 

Edward  Lande,  for  petitioner. 

PER  CURIAM.  It  la  sought  by  the  peti- 
tioner herein  to  obtain  a  writ  of  prohibition 
against  the  superior  court  of  the  cl^  and 
county  of  San  Francisco,  in  an  election  con- 
test pending  in  said  court,  against  the  peti- 
tioner, who  has  been  declared  elected  to  the 
office  of  police  Judge  of  said  dty. 
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It  Is  claimed  that  the  superior  court  has 
no  Jurisdiction  to  proceed  with  the  contest 
for  the  reason  that  the  citation  was  not  serv- 
ed upon  petitioner.  The  Code  provides  (Code 
ClT.  Proc.  i  1119)  that  the  citation  may  be 
SOTTed  upon  the  party  In  person,  or,  If  he 
cannot  be  found,  by  leaving  a  copy  thereof 
at  the  house  where  he  last  resided.  The 
service  may  be  made  by  leaving  a  copy  as 
provided  In  the  section  under  the  drcnmstao- 
ces  therein  mentioned,  and  such  service  Is 
constitutional  and  valid.  Chatbam  v.  Mans- 
field, 1  Cal.  App.  29S,  82  Pac.  343.  The  pe- 
titioner falls  to  state  In  his  petition  that 
such  service  was  not  made  by  leaving  a  copy 
as  provided  In  the  section.  If  the  qnestlon 
was  determined  by  the  trial  court  that  the 
petitioner  could  not  be  found,  such  determi- 
nation of  that  question  Is  conclusive  upon  us 
in  this  proceeding.  We  cannot  try  the  ques- 
tion collaterally.  We  must  presume  in  favor 
of  the  determination  of  the  Judge  of  original 
Jurisdiction.  The  writ  of  prohibition  cannot 
be  used  as  a  writ  of  error  to  determine  a 
question  of  fact  which  it  was  the  province  of 
the  trial  court  to  determine.  Its  sole  prov- 
,  Ince  is  to  determine  as  to  whether  or  not  the 
superior  court  Is  proceeding  In  excess  of  Its 
Jurisdiction. 

The  writ  Is  denied. 


THOMAS  V.  HAWKINS.  Judge  of  Superior 
Court,  etaL  (Qv.  682.) 

(Court  <a  J^peal,  Third  District,  Gallfomia. 
Dec  80.  1909.) 

1.  Cebtiobari  (I  46*)— Sebvicb  of  Wbit. 

Under  Code  Civ.  Proc  I  1070,  providing 
that  the  writ  of  review  may  oe  directed  to  an 
inferior  trlbanal,  board,  or  officer,  or  to  any 
other  person  having  the  custody  of  the  proceed- 
ings to  be  certified,  ete»  a  writ  of  review  or  or- 
der to  show  cause  need  only  be  served  on  the 
officer  or  tribunal  to  whom  it  Is  directed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  118 ;  Dec.  Dig.  S 

2.  Cbbtiobabi  (S  5*)— BxibteNcb  or  Rbhedt 

BT  Appeal  ob  wbit  of  Bbbob. 

A  writ  of  review  cannot  be  made  to  perform 
the  office  of  a  writ  of  error  for  the  correction  of 
errors  of  law  or  fact. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  5,  6 ;  Dec.  Dig.  S  6.*] 

8.  Cbbtiobabi  (S  28*)  —  Obounds  —  Wamt  or 
JuBiSDiCTion— Dbtebhinatiok  or  QUESTIOn 

WlIETHEB  JUBISDICTIOK  EXISTS. 

Under  Code  Civ.  Proc.  |  1068,  providing 
that  a  writ  of  review  may  be  granted  when  an 
inferior  tribunal,  board,  or  officer  exercising  jfu- 
didal  functions  has  exceeded  the  jurisdictloa 
conferred,  and  tiiere  Is  no  appeal  nor  any  ade 
qnate  remedy,  a  writ  of  review  lies  to  determine 
whether  an  Inferior  tribunal,  board,  or  officer 
exercising  judicial  fonctlone  has  exceeded  the  Ju- 
risdiction conferred  where  there  is  no  appeal  nor 
any  adequate  remedy. 

[Ed.  Note.— For  other  eases,  see  Certiorari, 
Gnit.  Dig.  H  88,  41;  Dec.  Dig.  |  2&*] 


4.  Cbbtiobabi  (|  15*)  —  Gbouhds  —  Subject- 
Matteb. 

A  writ  of  review  lies  to  review  the  refnsaJ 
<^  the  superior  court  to  dismiss  an  appeal  from 
a  justice's  court  because  of  the  failure  to  give 
an  undertaking  for  the  payment  of  costs  on 
appeal,  as  reqidred  by  Code  Civ.  Proa  |  97& 

[Dd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  J  27;  Dec  Dig.  8  15.*] 

6.  JusncBS  or  the  Peace  ({  159*)— Mnvici- 

PAI.  COBPOBATIONS  (|  642*)— POUCB  COUBT— 

Appeal— U  itdbbtakino—Necessitt. 

The  undertaking  for  the  payment  of  costs 
on  appeal  from  a  Justice's  or  p(dice  court,  re- 
qaireil  by  Code  Civ.  Proc  S  978,  la  an  esaeotial 
retiuisite  to  the  conferring  of  jurisdiction  of  ap- 

Seals  on  the  superior  court :  and,  where  no  un- 
ertaking  Is  filed,  the  superior  conrt  is  without 
jurisdlctioQ  to  try  the  case. 

[Kd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  |  560;  Dec  Dig.  |  ISO;* 
Municipal  CorporatlinuL  Cent  Dig.  1 1414 ;  Dec 
Dig.  I  642.*] 

6.  Cebtiorabi  d  68*)— JtTBISDXOnOir— FXITD- 

INOS— RBVIEW. 

A  finding  of  the  superior  court  on  conflict- 
ing evidence,  on  a  motion  to  dismiss  an  appeal 
from  a  justice's  conrt  on  the  ground  that  it  nad 
not  been  perfected  by  the  filing  of  an  under- 
taking prescribed  by  Code  av.  Proc  |  978»  that 
a  cash  deposit  made  by  aroellant  was  made  in 
lieu  of  the  undertaking  is  conclusive  on  the 
court,  on  a  writ  of  review  to  review  the  refusal 
of  the  superior  court  to  dismiss  the  appeal  for 
want  of  a  sufficient  undertaking ;  and  it  cannot 
declare  that  the  finding  is  erroneous  or  that  the 
superior  court  Is  without  Jurisdictloa  to  enter- 
tain the  appeal. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  »  180-182;  Dec  Dig.  I  88.*] 

7.  Justices  or  the  Peace  (|  IJiO*)— Appeal— 
Pebfeotiho  Appbai.— Cash  Dbpobixxv  Lisu 
or  Undbbtakihg. 

Where  a  cash  deposit,  made  vrith  a  Jua- 
t!ce  of  the  peace  by  the  appellant  appealing  from 
the  justice's  judgment,  was  made  for  the  pur- 
pose and  in  lieu  of  the  undertaking  on  appeal 
required  by  Code  CIv.  Proc  I  078,  the  appeal 
was  perfected,  and  the  superior  court  was  niere- 
by  vested  with  Jurisdiction,  though  the  sum  de- 
posited exceeded  the  amount  required  for  tliat 
purpose. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  650,  &5G;  Dec  Dig.  | 
IBB,*} 

8.  Cbbtiobabi  (8  64*)  —  Jubibdictioii— FnrD- 

iw  OS— Conclusiveness. 

Where  the  gtiestion  of  jurisdiction  Is  de- 
termined by  an  inferior  tribunal,  board,  or  of- 
ficer whose  jurisdiction  of  a  pro<>eeding  is  chal- 
lenged through  a  writ  Ot  review,  on  evidence 
aliunde  the  record,  and  on  evidence  jofttifying 
a  conclusion  for  or  against  such  Jurisdiction,  the 
court  entertaining  the  proceedings  on  writ  of 
review  cannot  Interfere  with  the  cooclusion 
reached;  It  being  the  result  of  the  exercise  of 
a  necessary  discretlou  vested  in  all  tribunals, 
boards,  and  officers  exercising  judicial  functions. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  8  175 ;  Dec.  Dig.  |  64.*] 

9.  Cbbtiobabi  (8  57*)— Review— Eviobkcb. 

Evidence  may  be  taken  to  determine  a  ju- 
risdictional fact,  and  snch  evidence  must  be  cer- 
tified op  with  the  record  on  certiorari  in  order 
to  review  such  question. 

[Eid.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  8  145 ;  Dec.  Dig.  8  57.*] 

Application  for  a  writ  of  review  by  Charles 
W.  ThomBB,  Jr.,  against  N.  A.  Hawldna.  u 
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Judge  of  the  Superior  Court  In  and  for  the 
Oranty  ot  YiAo,  and  othere.  '  Ot&ec  to  ibow 
canse  discharged. 

Gbarles  TbomaB,  for  petitioner.  Elmer 
W.  ArmflAld,  for  reqHmdenta 

HART,  J.  This  la  an  appUcatton  for  a 
writ  of  review. 

Before  dlspoBlng  of  the  proceeding  apon 
the  merits,  we  shall  notice  some  prelimlnar; 
points  snggested  b7  the  respondeDts. 

1.  The  motion  to  qtiasb  the  order  to  show 
cause  and  the  proceedings  herein  Is  denied. 
The  gronnds  of  this  motion  are  that  the  or- 
der to  show  canae  granted  b7  this  conrt  was 
not  served  nptm  the  real  party  in  Interest, 
and  (rather  in  the  natore  of  a  demurrer)  that 
the  allegations  of  the  petition  on  which  said 
order  was  Issaed  are  subject  to  some  extreme- 
ly technical  objections,  to  which  It  is  not 
necessary  to  make  special  reference.  The 
writ  or  order  to  show  cause  was  served  upon 
the  officer  and  tribunal  to  whom  it  was  di- 
rected, and  this  is  all  that  is  required  by  the 
statute.   Section  1070,  Code  CIt.  Proc. 

2.  But  counsel  for  the  respondents  insists, 
with  apparent  earnestness,  that  a  writ  of 
review  "la  not  the  proper  remedy  In  this  mat- 
ter, and  that  tbis  court  cannot  determine  the 
issue  fnTolved."  In  support  of  this  position 
counsel  declares  that :  "If  the  superior  conrt 
had  jurisdiction  to  hear  the  motion  (motlop 
to  dismiss),  then  there  can  be  no  question  that 
Its  ruling  upon  the  motion  was  simply  an 
exercise  of  that  Jurisdiction,  and,  however  er- 
roneous such  ruling  might  be,  it  would  only 
be  an  error  of  law,  and  In  no  manner  be  sub- 
ject to  review  by  an  original  proceeding  In 
tbis  courtf— clUng  Bnckley  t.  Superior  Court, 
96  Cal.  119,  81  Pac  8.  and  Sherer  v.  Su- 
perior Court,  96  CaL  6B4,  81  Pac  606,  as  sus- 
taining the  Tiew  thus  suggested,  it  Is  only 
elementary  to  declare  that  the  writ  of  re- 
view cannot  be  made  to  perform  the  office  of 
a  writ  of  error  for  the  correction  of  errors 
of  law  or  of  fact.  The  full  scope  of  the  rem- 
edy Is  as  is  described  by  section  1068  of  the 
Code  of  Civil  Procedure,  to  wit,  to  determine 
whether  an  inferior  tribunal,  board,  or  of- 
ficer, exercising  judicial  fonctiona,  has  ex- 
ceeded the  jurisdiction  of  mth  tribunal, 
board,  or  officer,  wh«e  there  la  no  appeal, 
nor,  In  the  judgment  (rf  the  court,  any  plain, 
•peedy,  and  adequate  ronedy. 

Bat  the  position  here  of  counsel  for  the 
respondents  is  without  the  di^test  founda- 
tion, either -In  principle  or  precedent,  upon 
whlfA  It  may  rest  In  both  the  cases  In  96 
CaL  and  81  Pac,  cited  tqr  counsel,  the  ap- 
peal had  been  regularly  taken  to  the  superi- 
or court,  and  the  "excess  of  jurisdiction" 
alleged  tberdn  consisted  of  mllngs  of  the 
oonrts  after  the  latter  lud  acqnlred  jurisdic- 
tion of  the  cases.  Here  the  questifHi  goes  to 
the  very  root  of  the  courts  power  to  pass 
upon  any  proposition  alTecting  the  merits  of 
tlitt  cause,      any  other  matter  pertinent 


thereto,  except  to  pass  upon  the  motion  to 
dismiss  the  tippetd  for  want  <a  Jurlsdlctton 
to 'entertain  the  sanub  No  better  authority 
than  the  statute  Itself  need  be  sought  to  show 
the  obvious  and  uttw  untenablttieBS  of  coun- 
sel's position.  It  {sectUm  978.  Code  Cir. 
Proa)  plainly  says:  "An  anwal  from  a  jus- 
tice's or  police  court  Is  not  effectual  for  any 
purpose,  unless  an  nnd«taking  be  filed  with 
two  or  man  sureties  In  the  sum  <^  am  hun- 
dred dollars  for  tba  payment  of  the  costs  <hi 
appeal."  If  oonnsd's  argument  were  main- 
tainable, that  8ecti<m  could  be  rendered  ab- 
solutely nugatory  In  those  aiq>eals  where,  not 
withstanding  the  fact  tliat  no  appeal  booA 
was  filed,  the  court  decided  that  It  neverthe- 
less had  acquired  jurisdiction  to  oitertaln 
such  appeals.  Tbe  undertaking  for  the  pay- 
ment of  costs  on  appeal  Is  obviously  tbe  es- 
sential and  indispensable  prerequisite  to  the 
conferring  of  Jurisdiction  of  appeals  from 
Justice's  or  police  courts  on  the  superior 
court;  and,  where  in  such  cases  that  neces- 
sary formality  la  not  compiled  with,  the  su- 
perior court  is  as  powerless  to  hear  or  try 
the  cause  as  It  would  be  to  try  and  determine 
one  within  its  own  Jurisdiction  on  oral  plead- 
ings, or  to  try  and  decide  and  conclude  the 
rights  of  a  party  where  summons  had  not 
been  served  and  returned  by  any  of  the  meth- 
ods authorized  by  law.  But  we  are  not  with- 
out direct  authority  In  our  own  state  upon 
this  subject  The  case  of  Swem  v.  Monroe, 
148  Cal.  741,  88  Pac.  1074,  was  where  a  writ 
of  prohibition  was  granted  to  restrain  fur- 
ther proceedings  in  the  superior  court  in  a 
cause  ai^aled  from  the  Justice's  conrt  to  the 
first-mentioned  court  on  the  ground  that  no 
bond  had  been  given  for  costs  on  appeal ; 
the  superior  court  having  refused  to  grant 
a  motion  to  dismiss  the  appeal  for  that  rea- 
son. The  appellant  (in  the  superior  court) 
bad  deposited  with  the  Justice  of  the  peace 
tbe  sum  of  $86.80,  whldi  was  the  amount  ot 
the  Judgment  rendered  and  entered  against 
her.  The  Supreme  Court  says :  "In  the  pres- 
ent case  the  deposit  of  money  was  less  than 
yiOO,  which  was  insufficient  to  perfect  the  ap- 
peal. The  superior  conrt  was  without  juris- 
diction, and  should  have  dismissed  the  ap- 
peaL"  The  order  of  the  court  was  that  tbe 
writ  of  prohibition  Issue  "commanding  the 
respondent  to  refrain  from  further  proceed- 
ings in  the  case,"  amounting  practically  and 
substantially  to  a  dismissal  of  tbe  appeal. 

8.  Tbe  petition  alleges,  among  other  things : 
That  on  the  Ist  day  of  September,  1900,  H  T. 
Lampt<m,  as  justice  of  the  peace  of  Wood- 
land township,  in  the  county  of  Yolo,  in  a 
certain  action  wherein  petitioner  was  plain- 
tiff and  one  Chas.  J.  Groh  was  defendant  ren- 
dered judgment  against  said  Groh  and  In 
favor  of  said  petitioner  In  the  sum  of  |163.11, 
whldi  sum  includes  costs  taxed  at  $22.89; 
that  on  the  16th  day  of  Sept^ber,  1909, 
"the  said  justice  Issued  and  delivered  to  the 
omstable  of  said  Woodland  township  an  ex- 
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ecatton  In  the  uld  action  against  tlie  prop- 
erly of  tiw  dtfendant  for  the  said  anm  of 
916S.11.  and  on  the  aame  day  said  constable 
levied  the  ezecntlon  <m  the  property  of  said 
Groh,  and  toiA  the  aame  Into  tala  posaMaion, 
and  retelned  possesBion  ttiereof  until  the 
Bald  jnattce,  upon  deposit  by  defendant  of 
the  sum  of  $163.11,  as  a  stay  of  proceedings, 
directed  him,  the  said  constable,  to  stay  pro- 
ceedings, whereupon  the  said  constable  stay* 
ed  all  proceedings,  and  relinquished  the  said 
property  to  said  Chas.  J.  Groh."  It  U  fur- 
ther alleged  that  on  said  16th  day  of  S^tem- 
ber,  1909,  a  notice  of  appeal  was  filed  with 
the  Justice  by  the  attorney  for  said  Groh, 
said  notice  stating  that  the  appeal  was  from 
the  Judgment  on  questions  of  both  law  and 
fact,  and  thereafter  said  attorney  deposited 
with  said  Justice  In  cash  the  sum  of  f  163.11. 
equal  in  amount  to  the  Judgment  and  the 
costs  awarded  to  petitioner;  that  thereupon 
the  Justice  transmitted  to  the  clerk  of  the 
sui)erlor  court  of  Yolo  county  a  certified  copy 
of  his  docket,  the  pleadings,  notices,  and 
other  papers  appertaining  to  and  filed  In  said 
cause,  together  with  the  notice  of  appeal  and 
the  money  deposit  of  $163.11.  No  bond  for 
costs  on  appeal  was  filed,  nor  any  deposit  of 
cash  made  by  the  defendant  in  said  action, 
after  the  appeal  was  taken,  exc^t  the  said 
sum  of  $163.11.  On  the  19th  day  of  October, 
3909,  petitioner  gave  notice  that  on  the  25th 
day  of  October,  1909,  he  would  move  to  dis- 
miss the  appeal,  on  the  ground  that  the  same 
had  not  been  perfected  by  the  filing  of  the 
undertaking  prescribe  by  section  978  of  the 
Code  of  Civil  Procedure.  On  the  8th  day  of 
November,  1909,  the  respondents  made  an  or- 
der refusing  to  grant  the  motion  to  dismiss 
the  appeal,  "upon  the  groxmd  that  said  de- 
posit of  $163.11  was  a  sufficient  undertaking 
on  appeal  for  the  payment  of  costs." 

The  controversy  here  arises  from  the  con- 
flicting views  between  [>etltloner  and  the  at- 
torney for  the  defendant  Groh  with  regard  to 
the  purpose  for  which  the  deposit  of  $163.11 
In  cash  was  made  with  the  Justice  of  the 
peace.  Petitioner  declares  In  his  affidavit, 
upon  whlcli,  with  others,  the  motion  to  dis- 
miss the  appeal  was  pressed  before  the  re- 
spondents, that  the  attorney  for  the  defend- 
ant distinctly  and  unequivocally  agreed  to 
deposit  with  the  justice  a  sufficient  sum  to 
cover  the  Judgment  and  costs  If  he  (petition- 
er) would  cause  the  aecutlon  to  be  with- 
drawn, and  no  further  proceedings  bad  there- 
under, and  the  property  levied  upon  surren- 
dered to  said  defendant;  that  with  this  un< 
derstandlng  the  Jnstlce  directed  the  coostable 
to  release  the  property  and  to  take  no  fur- 
ther steps  under  the  execution ;  that  the  at- 
torney for  Groh  deposited  said  sum  with  the 
Justice  In  pursuance  of  his  promise  made  to 
the  petitioner.  The  statement  of  petitioner 
Is  corroborated  In  many  particulars  by  the 
affidavit  of  the  Justice  of  the  peace  and  that 
of  C.  W.  Thomas,  Sr.,  associated  With  peti- 
tioner aa  Gounsd  for  the  latter. 


The  return  to  tb»  order  to  show  caose  cer- 
tiflea  to  this  court  the  record  In  the  case  of 

Petitioner  t.  Groh,  togefibw  with  all  the  pro- 
ceedings had  before  reaptuiiXenta  tm  the  mo- 
tion to  dismiss  the  apiraal.  Said  return  dis- 
closes that.  In  rebuttal  of  the  evidence  pro- 
duced by  the  peUtlonw  in  the  fbrm  of  the 
affidavits  to  which  we  have  referred,  the 
testimony  of  the  attorney  for  the  dtfcndant 
Groh  was  received ;  the  substance  of  said  tes- 
timony being  set  out  In  the  return  and  certi- 
fied to  by  the  Judge  of  the  superior  court 
The  attorney  for  Groh  denied  that  the  prop- 
erty  of  his  client,  had  been  seized  by  the  con- 
stable  under  the  execution  Issued  on  the  Judg- 
ment rendered  and  entered  against  Groh,  but 
declared  that  the  constable,  on  the  16th  day 
of  September,  appeared  at  Groh's  place  of 
business  and  threatened  to  levy  upon  his 
property ;  that,  having  been  Informed  of  this 
act  of  the  constable,  he  (attorney  for  Groh) 
arranged  with  petitioner  to  have  the  con-' 
stable  to  cease  further  proceedings  on  the 
execution,  promising  to  immediately  file  his 
notice  of  appeal  and  the  bond  or  undertaking 
for  costs  on  said  appeal;  that  on  said  16tb 
day  of  September,  he  filed  his  notice  of  ap- 
peal and  deposited  with  the  Justice  the  sum 
of  $163.11.  The  attorney  further  tesUfled: 
"No  levy  of  the  execution  was  ever  made; 
the  officer  did  not  take  possession  of  the 
store,  nor  did  he  close  It  up;  the  execution 
was  not  recalled  by  the  Justice  of  the  peace 
at  any  time,  or  at  all,  but  was  recalled  by 
Mr.  Thomas  himself,  and  said  Justice  court 
made  no  order  in  the  premises.  I  did  not  de- 
posit said  sum  of  $163.11,  or  any  other  sum, 
with  said  Justice  as  a  bond  to  stay  proceed- 
ings, but  did  deposit  the  same  as  a  bond  on 
appeal."  Thus  It  appears  that  the  respond- 
ents decided  the  motion  to  dismiss  the  appeal 
adversely  to  the  contention  of  the  petitioner 
upon  evidence  presenting  a  conflict  upon  the 
vital  point  Involved,  and  this  court  Is  In  no 
position  to  declare  that  the  decision  Is  er- 
roneous, or  that  the  respondents  are  without 
Jurisdiction  to  entertain  the  appeal. 

It  will  not  be  disputed  that,  if  the  cash 
deposit,  made  with  the  Justice  of  the  peace  Dy 
the  appellant  in  the  case  Involved  here,  was 
so  made  for  the  purpose  and  In  lieu  of  the 
undertaking  on  appeal  required  by  section 
978  of  the  Code  of  Civil  Procedure  the  ap- 
pellant thus  perfected  his  appeal,  and  the 
superior  court  was  ther^  vested  with  Ju- 
risdiction thereof,  notwithstanding  the  fact 
that  the  sum  deposited  greatiy  exceeds  the 
amount  required  for  that  purpose.  Mokel- 
imine  Hill  Canal  St  M.  Co.  v.  Woodbury,  10 
Cal.  186;  Ward  v.  Superior  Court,  rS8  CaL 
519;  Pacific  Window  Glass  Co.  v.  Smith.  S 
Cal.  App.  767,  97  Pac.  898;  Swen  v.  Monroe 
148  Cal.  741,  83  Pac.  1074.  The  attorney  for 
Groh  positively  testified  that  his  purpose  in 
making  the  deposit  was  to  render  his  appeal 
effectual  under  the  terms  ot  section  978  of  the 
Code  of  Civil  Procedure;  and,  while  the 
fact  that  the  sum  deposited  was  the  exact 


Digitized  by 


CaU 


BZ  PARTE  0OL8. 


m 


«quiTBl6Dt  of  tta«  amount  of  the  indcment 
and  co0ta  awarded  to  the  petitioner,  and 
nradi  In  excess  of  tbe  amount  required  In 
Ilea  of  the  tmdertakinc  on  appeal,  might  be 
regarded  as  a  drcninstance  tending  to  show 
that  the  real  and  original  purpose  of  the 
deposit  ms  to  stay  proceedli^  yet,  as  Bta^ 
ed.  we  cannot  say  that  the  conclusion  of  the 
KspcmdeDtB  from  all  the  evidence  Is  not  Jus- 
tlfied.  It  Is  no  doubt  true  that  the  respond- 
ents. In  considering  the  testimoiiyt  conclud- 
ed that  the  attran^  Air  Groh  would  not  en- 
gage In  the  perfectly  futile  proceeding  of 
taking  an  am>eBl  without  perfecting  the  same 
In  the  manner  Imperatively  required  by  the 
statnte,  and  thm  arrived  at  the  ctmclusion 
that  the  statraient  of  said  attorney  that  the 
purpose  of  the  deposit  was  to  render  the  ap- 
peal effectual  was  true. 

It  must  be  conceded  that,  where  Hie  ques- 
tion of  Jurisdiction  Is  determined  by  an  in- 
ferior tribnnal,  board,  or  oflOcer,  whose  Ju- 
risdiction of  a  certain  matter  or  proceeding 
Is  chsllenged  through  the  writ  of  review,  up* 
on  evld«ice  aliunde  the  record  Itself,  and 
upon  evidence  justifying  a  condudcm  either 
for  or  against  such  jurisdiction,  the  court  en- 
tertaining the  proceedings  on  review  can* 
not  Interfere  with  the  conclusion  thus  reach- 
ed, tor  such  conclusion  Is  the  result  of  the 
exercise  of  tbe  necessary  discretion  vested  in 
all  tribunals,  boards,  and  officers  exercising 
Judicial  functloiw.  And  that  evidence  may 
be  taken  to  determine  a  Jurisdictional  fact, 
and  that  It  is  not  only  proper,  but  necessary, 
to  certify  such  evidence  up,  with  the  record, 
on  certiorari  Is  fully  established  by  the  fol- 
lowing cases:  People  v.  Board  of  Delegates, 
14  Cal.  479 ;  Lowe  v.  Alexander,  15  Cal.  801; 
Blair  V.  Hamilton,  32  Cal.  49;  Sdiwan  t. 
Superior  Court,  111  Cal.  106,  48  Pac.  680; 
People  V.  Goodwin,  5  N.  Y.  568. 

For  the  reasons  ventured  herein,  the  order 
herein  to  show  cause  is  discharged. 

We  concur:  CHIPMAN,  P.  J.;  BURNliTrT.  J. 


Ex  parte  COLE  et  al.  (Cr.  123.) 
(Court  of  Appeal,  Third  District,  California. 

Dee.  24,  1909.) 
CoNHXiTtmoNAi.  Law  (S  24*)— County  Obdi- 

K  A  NCES— RrPXAL. 

Const  art.  22,  f  1,  provides  that  all  inws 
In  force  at  the  adoption  of  the  Constitution 
not  inconsistent  therewith  shall  remain  in  full 
force  until  altered  or  repealed  by  the  Legiala- 
ture,  and  that  ail  rights,  actions,  prosecutions, 
claims,  etc.,  not  inconsistent  therewith.  Bhali 
coatinne  to  be  as  valid  as  if  the  Constitution 
bad  not  t>een  adopted.  Held,  that  article  4.  I 
25%.  adopted  as  an  amendnient  in  1902.  pro- 
viding that  the  Le^slature  misht  provide  for 
the  division  of  the  state  into  fish  and  game 
districts,  and  might  enact  snch  laws  for  the 
protection  of  fish  and  game  therein  as  it  deemed 
annropriate.  was  prospective  oolv  In  operation, 
and.  not  being  self-executing,  dla  not  repeal  an 
nrdinanoe  of  tbe  superviiora  of  B.  county  pro- 


hibiting the  selninr  of  fish  thersla  se  long  as 

the  Legislature  had  net  seen  fit  to  adopt  legir 
latloa  ander  soch  authority. 

lEd.  Note.— For  otber  cases,  see  Constitution- 
al Lew,  Cent  Dig.  IS  21-29;  Dec.  Dig.  |  24.*] 

Application  for  a  writ  of  habeas  corpus  by 
Bay  Cole  and  Joe  Bulse.  Petitiouers  re* 
manded. 

Ross  Okimpbdl,  for  petitioners.  Clarence 
Lea,  Dlst  Atty.,  and  O.  W.  Hoyle,  for  re- 
q;>ondent 

BURNETT,  J.  Petitioners  were  charged 
with  the  vl<dation  of  an  ordinance  ratiUed 
"An  ordinance  prohibiting  tbe  casting,  «• 
tendliu;  or  setting  of  any  seine  or  net  of  any 
bind  for  the  catching  of  any  flsh  In  any  river, 
stream  or  slough  In  the  county  of  Sonoma,** 
and  passed  by  tbe  board  of  supervisors  itf 
saM  county  on  the  14th  day  of  February, 
1890. 

The  authority  of  the  bosrd  to  enact  said 
ordinance.  Its  validity  when  enacted,  the 
Buffldlency  of  the  complaint  charging  the 
offense,  and  the  regularity  of  the  proceed- 
ings culminating  in  tbe  arrest  of  petitioners 
ore  all  unchallenged.  Petitioners'  only  con- 
tention is  that  said  ordinance  has  been  abro- 
gated by  sectira  2S%  of  article  4  of  the  Con- 
stitution of  tbe  state,  adopted  as  an  amend- 
ment In  lOOe.  Said  amendment  is  as  fol- 
lows: "The  L^slature  may  provide  for  the 
division  of  the  state  into  flsh  and  game  dis- 
tricts, and  may  enact  such  laws  for  the  pro- 
tection of  flsh  and  game  therein  as  it  may 
deem  appn^ate  for  the  tespective  dis- 
tricts." 

It  is  admitted  that  the  Legislature  has  tak- 
en no  action  In  jnirauance  of  said  amend- 
ment, and,  as  tbe  provision  itself  Is  not  self- 
operative,  it  is  Impossible  to  hold  that  by  the 
tertns  of  said  amendmrat  the  ordinance  in- 
volved herein  h&s  been  repealed.  The  most 
that  could  be  urged  by  petitioners  Is  that  the 
power  to  regulate  the  pursuit  of  flsh  and 
game  has  been  takm  away  toim  the  board 
of  supervisors  and  given  exclusively  to  the 
Ij^slature.  But,  conceding  without  decid- 
ing this,  It  is  manifest  that  the  said  amend- 
ment is  iH*oqiective,  and  not  retrospective.  In 
Its  (^>eraUon,  and  It  does  not  expressly,  nor 
can  It  be  held  by  ImpIIcatlcHt  to,  affect  any 
prior  legislation  by  the  board  of  supervisors 
valid  at  the  time  of  Its  enactment.  Article 
22  of  the  Constitution  provides:  "^lat  no 
Inconvenience  may  arise  from  tbe  alterations 
and  amendments  in  the  Constitution  of  the 
state,  and  to  carry  the  same  Into  oomplete 
effect,  it  Is  hereby  ordained  and  declared: 
Sec.  1.  That  ail  laws  in  force  at  the  adoption 
of  the  Oonstltutton,  not  Inconsistent  there- 
with, shall  remain  In  full  force  and  effect 
until  altered  or  repealed  by  the  Legislature; 
and  all  rights,  actions,  proseeutlfms,  claims 
and  contracts  of  the  state,  counties,  Indlvldu- 
als,  or  bodies  coiperate  not  inconstetent 


•For  Mbsr  easM  sm  sains  tt^e  ud  section  NUHBBR  In  D«e.  Jk  Am.  Digs.  UOT  to  dal^A  RspoRsr  XndsiM 
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therewith  shall  conUnue  to  be  as  valid  as  if 
the  GonsUtution  bad  not  been  adopted." 
Xhe  same  rule  must,  of  course,  apply  to 
amendments  to  the  0(»Mtttation  and  the  prin- 
ciple Is  Indorsed  in  many  decisions,  and,  In- 
deed* hardly  needs  authority  in  Its  support 
In  Oumee  t.  Sup^or  Oourt,  58  Cal.  Ql, 
It  la  said:  "It  Is  a  well-settled  mle  of  con- 
■tmctlon,  applicable  alike  to  Constitutions  and 
statates,  that  they  are  to  be  considered  pro- 
spective and  not  retrospectlTe  in  their  oper- 
ation, unless  a  oimtrsry  Intention  clearly 
appears."  In  Ex  parte  Borice.  69  Cal.  8  (43 
Am.  231),  In  reference  to  a  similar  con- 
dlttoD,  It  l8  said:  "At  the  time  the  law  In 
qticstlon  was  passed,  there  was  no  constltu* 
tlonal  objection  to  special  uid  local  legisla- 
tion. This  wu  held  by  the  Snpreme  Court  in 
the  very  early  case  of  Byau  v.  Johnscm.  S 
OoL  8T,  and  the  same  doctrine  was  agraln 
laid  down  in  the  case  of  Peo^e  t.  C  P.  B. 
B.  Co.,  43  Cal.  398.  When  the  act  was  pass- 
ed. It  was  a  ralld  act,  even  conceding  for  the 
purposes  of  the  argument  that  it  was  a  spe- 
cial law,  aa  la  claimed  In  this  case.  The 
auestlon  therefore  arises:  Was  the  act  abro- 
gated by  the  proTlslons  of  the  new  Cbnstltn- 
tl<ni  referred  to  abore?  The  language  of 
section  25,  art  4,  Is  tbat  the  Legislature  shall 
not  pass  local  or  special  laws.'  The  consti- 
tnUonal  Inhibition  manifestly  applies  to  fu- 
ture, and  not  to  past,  l^^latlon.  The  provl- 
ston  Is  purely  and  simply  pro^wctlre  In  Its 
operation,  and  the  words  will  not  Justify  any 
other  construction.  It  did  not,  therefore,  op- 
erate aa  a  repeal  of  acta  passed  by  the  Leg- 
islature years  before  the  Constitution  went 
Into  eftect,  but  merely  put  a  stop  to  all  fu- 
ture legislation  of  that  objectionable  charac- 
ter. If  authority  were  required  In  support  of 
this  view.  It  will  be  found  In  the  following 
cases:  State  t.  Barbee,  3  Ind.  258;  Hlngle 
T.  State,  24  Ind.  28;  Cooley's  Const  LIm. 
76." 

We  see  no  necessity  for  further  quotation 
In  support  of  a  proposition  that  seems  so 
plain.  None  of  the  cases  cited  by  petition- 
ers afford  any  support  to  their  contention. 

The  petitioners  are  remanded. 

We  concur:   CHIPMAN.  P.  J.;  HART,  J. 


HBNTIG  v.  JOHNSON  et  al.    (Civ.  667.) 

(Court  of  Appeal,  Second  IMstrict.  California. 
Jan.  7, 1910.  Rehearing  Denied  by  Supreme 
Court  March  7,  1910.) 

Appeal  and  Ebbob  (  913*)— Pbesumptions— 
Pa'-ttrs. 

Code  Clr.  Pioc.  |  885,  authorises  tlie  ac- 
tion to  be  coBtinaed  In  the  name  of  the  orislDal 

f tarty  in  case  of  a  transfer  of  any  interest  there* 
n,  or  permits  the  court  to  allow  the  transferee 
to  be  snbstitated  in  the  action.   Upon  a  mo- 
tion for  judgment  against  sureties  on  an  uuder- 
'  taking  for  appeal  froni  a  money  Judgment,  it  ap- 
peared that  respondent  assigned  all  hU  Interest 


BEPOBTEB.  (GaU 

in  tbe  original  Jadgment  before  the  remittitur 
from  the  appellate  court,  affirming  the  original 
judgment,  was  filed,  but  (t  was  not  shown  that 
in  moving  for  jadgment  on  the  undertaking, 
respondent  was  not  acting  for  the  real  party  in 
Interest  Respondent  acted  as  his  own  attorney 
In  the  original  action,  and  continued  to  act  as 
attorney  in  making  the  motion.  Held,  that  In 
support  of  the  Judgment  on  the  undertaking,  (t 
would  be  presumed  on  appeal  that  respondent 
acted  for  toe  person  entitled  to  move  for  Judg- 
ment thereon,  whether  for  himself  or  the  a*- 
signee  of  the  judgment  and  a  contention  that 
payment  of  a  judgment  on  respondent's  motion 
would  not  bar  another  judgment  on  the  aa- 
eignee's  motion  was  not  available  to  prevent 
judgment  on  respondent's  motl<m ;  the  aselgnee 
not  seeking  Judgment  against  the  sureties  for 
herself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3690-3692;  Dec.  Dig.  f 
913.*] 

Appeal  from  Superior  Court  Los  Angeles 
County ;  George  H.  Button,  Judge. 

Action  by  F.  6.  Hentlg  against  Frances  E. 
Johnson,  W.  L^  Williams,  and  another.  From 
a  Judgment  for  plaintiff,  upon  a  motion  for 
Judgmoit  against  sureties  on  an  aiveal  bond, 
Williams  appeals.  Affirmed. 

W.  L.  Williams  (E.  C.  Bower,  of  counsel), 
for  appellant  F.  O.  Hentlg,  for  respondoit 

TAOOART,  J.  Appeal  from  a  Judgment 
entered  upon  motion  against  sureties  on  an 
undertaking  to  perfect  an  appeal  from  a 
money  Judgment  and  to  stay  execution  there- 
on. 8  Cal.  App.  221,  96  Fac  390.  The  mo- 
tion was  regularly  noticed  and  heard  upon 
a  showing  by  the  respondent  that  more  than 
30  days  had  elapsed  since  the  filing  In  the 
ofllce  of  the  clerk  of  the  superior  court  of 
the  remittitur  of  this,  court  affirming  the 
judgment  of  the  trial  court  that  ^SO  addi- 
tional costs  had  been  incurred  by  respond- 
ent, and  that  no  part  of  the  Judgment  a[h 
pealed  from  had  been  paid.  It  was  also 
made  to  appear  to  the  court  that  subsequent 
to  the  date  of  the  original  Judgment  and 
prior  to  the  filing  of  tbe  rcsnlttltur  from  this 
court  as  aforesaid,  the  respondent  Hentlg  as- 
signed all  his  right  title,  and  Interest  In  and 
to  the  original  Judgment  to  one  Alice  P. 
Haney,  who  la  still  the  owner  of  said  judg- 
ment but  that  respondent  did  not  sell  or 
assign  to  said  assignee  of  the  Judgment  any 
interest  In  either  the  nndertalclng  on  appeal 
or  the  undertaking  for  stay  of  execution. 

Appellant  here  contends  that  the  assign- 
ment of  the  Judgment  constituted  an  equi- 
table assignment  of  tbe  Interests  of  Hentlg 
In  the  undertaking,  and  that  the  court  had 
no  authority  under  the  showing  made  to  en- 
ter Judgment  In  favor  of  anybody  but  the 
assignee  of  the  Judgment  Alice  P.  Haney. 
Section  385,  Code  CIt.  Proc,  authorises  the 
action  or  proceeding  to  be  continued  In  the 
name  of  the  original  party,  and  It  Is  only  by 
permlBslon  of  the  .court  that  the  name  of  the 
assignee  can  be  substituted.  There  is  nothing 
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In  tlie  record  to  show  that  In  his  motion  for 
Judgment  against  the  sureties  on  tbe  under- 
taking Hen  tig  was  not  acting  on  behalf  of 
the  real  party  In  interest  He  continoed  to 
act  as  the  attomej'  In  the  case  In  making  the 
motion.  This  he  might  do  whether  fOr  him- 
self or  his  assignee,  and  in  support  of  the 
Judgment  it  wlU  be  presumed  that  be  was 
acting  for  the  one  entitled  to  make  the  mo- 
tion, whichever  this  was.  It  is  unnecessary 
that  we  should  pass  upon  the  question  wheth- 
er Heisen  t.  Smith,  138  Cal.  216.  71  Pac 
180.  94  Am.  St  Rep.  39,  OTermles  or  merely 
distinguishes  Cbilstrom  r.  Epplnger,  127  Cat 
826,  59  Pac.  686,  78  Am.  St.  Rep.  46. 

We  see  nothing  in  the  contention  that  the 
payment  of  a  Judgment,  entered  on  motion  of 
a  respondent  under  section  942,  Code  Cir. 
Proc.,  would  not  estop  the  assignee  of  the 
respondent  from  entering  up  another  Judg- 
ment and  collecting  a  second  time  from  the 
sureties  on  the  original  undertaking.  The 
assignee  la  not  here  either  objecting  to  the 
enforcement  of  the  Judgment,  or  attempting 
to  have  a  Judgment  entered  against  the  sure- 
ties on  her  own  behalf.  We  cannot  assume 
that  she  will  be,  and  until  she  does  the  good 
faith  of  the  respondent  will  be  presumed. 

Judgment  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


In  re  DEVLIN  &  JUDAH  CO.   (CW.  615.) 

(Court  of  Appeal,  First  District,  CallforDls. 
Jao.  ^  1910.    Rehearing  Denied  Feb.  3» 
1910;  Denied  by  Supreme  Court  Hatch 
7,  1910.) 

ConnrrnnoRAL  Law  (fi  43*)  — Pkbsow  En- 
titled TO  Raise  CoNsrmmoNAi.  Quesiion 
— BixtAifCE  017  Statute. 

Applicant  flied  a  petition  under  Pol.  Code, 
{  446z,  providing  tbat  when  a  newspaper  de- 
sires to  nave  its  standing  as  a  newspaper  of 
general  circniation,  as  that  term  is  defined  in 
section  4460,  riving  as  one  of  the  essentials 
that  it  be  published  for  one  year  prior  to  the 
application  established,  it  may  Sle  a  verified 
petition  setting  forth  the  facts,  and,  upon  a 
proper  showing,  a  decree  may  t>e  entered.  The 
petition  failed  to  show  that  the  paper  had  been 
published  for  one  year.  Beld,  tbat  the  appli- 
cant cannot  contend  that  this  reqnlremeat  is  in 
violation  of  Const,  art.  1,  li  11,  21,  providing 
against  class  lefdslation;  since  it  conetitntes 
only  a  part  of  the  definition  defining  a  paper 
of  general  drcolation,  and,  if  held  invalid,  no 
law  remains  under  which  the  petition  can  be 
bnmght,  and,  ]f  valid,  the  petition  shows  a  fail- 
ure to  comply  therewith. 

[Ed.  Note.^For  other  casea,  see  Constitntion- 
al  Law.  Cent  Dig.  Ml;  Dec.  Dig.  i  48.*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County :  Lucas  F.  Smith,  Judge. 

Application  by  the  Devlin  &  Judah  Com- 
pany for  a  decree  declaring  the  Santa  Cms 
Evening  News  to  be  a  newspaper  of  general 
circulation,  which  was  opposed  by  Friend  W. 
Ridiardson.    From  an  order  granting  the 


prayer  of  the  petition,  an  appeal  was  taken. 
Reversed. 

McGowan,  Squires  &  Westlake  and  Dun- 
can McPberson,  St.,  for  appelant  Hugh  &. 
08bom,,for  respondent 

KERRIGAN,  J.  This  Is  a  proceeding  In- 
stituted under  Utie  6,  pt  4,  of  the  Political 
Code,  to  have  the  Santa  Crus  Evening  News 
declared  a  newspaper  of  general  circulation 
and  entitled  to  print  official  advertising. 

The  petition  shows  tliat  said  newspaper 
was  established  November  1. 1007 ;  that  It  is 
prhited  and  circulated  in  the  city  of  Santa 
Cruz  every  day.  Sundays  and  holidays  ex- 
cepted, and  Is  devoted  to  the  dissemination  of 
local  and  tel^aphic  news  and  intelligence 
of  a  general  character,  having  a  bona  flde 
subscription  list  of  paying  snbscribers  num* 
berlng  over  1,500,  and  is  not  devoted  to  the 
interests  of  a  particular  class,  profession, 
trade,  calling,  race,  or  denomination.  The 
petition  was  filed  July  20, 1908,  at  which  time 
said  paper  had  not  been  published  and  estab- 
lished for  a  period  of  one  year.  Section  4402 
of  said  Code  authorizes  any  one  to  appear 
and  contest  such  a  petition,  and  Friend  W. 
Richardson,  on  b^alf  of  the  California  Press 
Association,  appeared  and  filed  what  was  de- 
nominated  a  "demurrer  and  contest"  The 
demurrer  was  upon  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  It  does  not 
set  forth  facts  sufficient  to  authorize  the  court 
to  grant  the  relief  prayed  for.  In  this:  That 
It  has  not  been  published  for  one  year  pre- 
ceding the  filing  of  said  petition.  The  demur- 
rer was  overruled,  and  upon  final  hearing 
the  prayer  of  the  petition  was  granted. 

We  think  the  demurrer  should  Inve  been 
sustained,  and  the  respondent's  application 
denied.  Section  4480  defines  what  Is  a  news- 
paper of  general  circulation,  to  wit,  one  "pub- 
lished for  the  dlBsemlDatlon  of  local  and  tele- 
graphic news  and  intelligence  of  a  general 
character,  having  a  bona  fide  sulNscription 
list  of  paying  subscribers,  and  which  shall 
have  been  establlsbed,  printed  and  publish- 
ed at  regular  Intervals,  la  the  state,  county, 
city,  city  and  county,  or  town  where  such 
publication,  notice  of  publication,  or  official 
advertising  is  given  or  made,  for  at  least  one 
year  preceding  the  date  of  such  publication, 
notice  or  advertisement."  It  thus  appears 
that  the  petition  falls  to  show  that  the  Santa 
Cruz  Evening  News  was  a  newspaper  of  gen- 
eral circulation  as  defined  by  said  section,  ia 
that  it  had  not  been  established  for  the  pe- 
riod of  a  year.  If  section  4460  is  a  valid  ex- 
ercise of  legislative  power,  it  cannot  be  doubt- 
ed that  the  petition  falls  to  state  a  cause  of 
action.  Respondent  however,  contends  tbat 
the  section  Is  unconstitutional  as  class  and 
discriminating  legislation,  because  the  sec- 
tion requires  that  such  newspaper  shall  have 
been  established,  printed,  and  pt^bllshed  for 
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one  7«ur.  Its  argament  Is  based,  on  arUde 
1,  Si  11,  21,  Const,  which  read  that  "aU  laws 
of  a  general  nature  shall  bare  uniform  opera- 
tion, *  *  •  nor  shall  any  citizen  or  class 
of  citizens  be  granted  piivllegee  or  Immuni- 
ties wfalcb  upon  the  same  terms  shall  not  be 
granted  to  all  cltisera."  Tbe  provision  of  the 
section  assailed  is  an  essential  and  Insepara- 
ble part  of  the  definition.  It  is  cmtalned  In 
the  same  sentence,  and  grammatically  and 
Laglcally  it  Is  a  modification  of  every  oOubc 
part  of  the  definition.  The  section  reqnlres 
the  newspaper  to  he  of  a  certain  character 
as  to  contents,  and  published  at  r^ular  In- 
tervals for  a  period  of  one  year.  We  cannot 
assume  that  the  Legislature  would  have  en- 
acted any  portion  of  this  section  defining  a 
nftfvspaper  of  general  circulation  without  the 
qualifying  clause  requiring  it  to  be  published 
at  regular  Intervals  tor  a  period  of  one  year. 
If  the  requlr»aent  for  the  publication  during 
one  year  is  invalid  snd  of  no  effect,  then  sec- 
tion 4460  falls  to  define  such  a  newspaper. 

Section  4462  provides  4hat  when  a  newspa- 
per destces  to  have  its  standing  as  a  newspa- 
per of  general  circulation,  as  that  term  Is  de- 
fined in  section  4460^  ascertslned  and  estab- 
lished, it  niay  at  its  option  file  a  verified  pe- 
tition, setthig  forth  the  facts  which  jusUfy 
■ttch  action,  and  upon  a  proper  showli^  such 
a  decree  may  be  made.  No  right  can  exist 
to  have  established  by  decree  M  court  that  a 
newspaper  Is  one  of  genual  drculatltm,  as 
that  term  Is  defined  by  section  4400,  if  that 
part  of  the  section  defining  such  a  papor  is 
Invalid. 

The  result  la  Hiat  whether  the  section  is 
mild  or  not  the  petition  falls  to  state  a  cause 
of  action.  If  the  section  is  valid,  the  peti- 
tioner has  failed  to  state  facts  suffltdait  to 
bring  Its  newspaper  within  the  definition. 
If  It  is  invalid,  the  section  as  a  matter  of 
law  contains  no  definition  of  a  newspapw  of 
general  circulation,  and  there  is  no  founda- 
tion for  the  petition. 

The  Judgment  Is  reversed. 

HALL,  J.  I  concur. 

COOPER,  P.  J.  I  concur  in  the  5udgment 
of  reversal.  The  sole  and  only  authority  for 
a  proceeding  of  this  kind  Is  the  Political 
Code,  H  44fiO,  4461.  4462.  Section  4462  pro- 
vides tliat  vrtien  a  newspaper  shaU  desire  to 
have  Its  standing  as  a  newspaper  of  general 
circulation,  as  that  term  Is  d^ed  in  section 
4460,  ascertained  and  established,  it  may  file 
a  Terifled  petition,  and  obtain  a  Judgment  of 
the  court,  by  doing  the  tiilnga  therein  enu- 
merated, to  tbe  effect  that  it  is  such  paper. 
The  petitkm  does  not  Aow  that  the  Sante 
Cruz  Bvoiing  Xewe  is  a  newspaper  of  g«i- 
aral  drculatloo  as  that  term  is  defined  by 
section  4460.  in  this:  That  it  does  not  allege 
nor  show  that  said  papw  bad  been  printed 
and  published  for  one  year  prior  to  the  time 


of  filing  the  petition,  but,  oo  the  oontrary,  it 
shows  that  the  said  newspaper  bad  been  es- 
tablished and  published  lees  than  nine  months 
at  said  time. 

To  entitle  the  petltl(mer  to  this  spedal 
kind  of  Judgment  provided  f or  by  tibe  sec- 
tions of  the  Code  enumerated,  it  must  com- 
ply with  the  express  cmditions  on  whlieh  the 
Judgment  is  autliorized.  It  Is  dementary  that 
statutory  remedies  must  be  strictly  pursued, 
and  cannot  be  extended  to  cases  not  named 
nor  Included  witliin  the  classes  enumerated. 
It  Is  not  necessary  to  dlscnss  <xr  determine 
the  constitutionality  of  the  provisions  of  the 
Code  relied  tqKm  by  the  petitioner. 


MAHONBT  V.  BOARD  OP  EDUCATION 

et  ai.   (Civ.  691.) 

(Court  of  Appeal,  First  DiBtrict.  Oalifomia. 
Dec.  27,  1909.    Rehearing  Denied  by 
Supreme  Court  Feb.- 24,  1910.) 

1.  Dbdicatior  (I  58*)— Opebatioit  aho  Er- 
RCT— Uss  or  Pbofsbtt. 

Where  laud  has  been  dedicated  to  a  defi- 

Dite  purpose  by  grant  or  deviee,  ft  cannot,  with- 
out the  consent  of  the  grantor  or  devisor,  or 
his  successor  in  interest,  be  used  for  any  other 
purpose. 

[Ed.  Note.— For  other  casesi  see  Dedication, 
Cent.  Dig.  i  100;  Dec.  Dig.  I  S8.*] 

2.  DBOICATIOIT  (1  58*)— OFIBATIOn  AND  EF- 

FECT— Use  o»  Pbopeibtt. 

Where  land  dedicated  to  a  particalar  pur* 
pose  by  J?rent  or  deviee  Is  situated  iritbin  a 
manidpanty,  but  is  get  aside  and  reserved  by 
the  state  for  certain  purposes,  the  municipality 
has  no  authority  to  divert  it  from  sucb  pur- 

f loses,  but  the  power  of  the  state  to  do  so  is  un- 
imited,  unless  there  are  contract  relations  or 
private  rights  of  an  abutting  owner  or  other 
person  involved. 

lEd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S  100;  Dee.  Dig.  S  58. -J 

3.  Dedication  (}  88*)— Riohts  aro  Liabjl- 
ITT  AB  to  Use— Cask  of  Pbopbbty— Pub- 
lic AUTUOBITIES. 

Where  lands  are  held  by  a  city,  board,  com- 
mission, etc.,  in  trust  for  the  state,  the  Legis- 
lature may  revoke  the  dedication. 

[Ed.  Note.- For  other  cases,  see  Dedicationt 
Cent  Dig.  I  77;  Dec.  Dig.  »  88.*] 

4.  Schools  ako  School  Dutsicts  (I  65*)— 
Rights  ano  LiABiLirr  as  to  Usb— Case  or 

Pbopektt— Public  Atjthobittes. 

The  board  of  education  of  the  city  and 
county  of  San  Francisco,  in  proceeding  under 
Srd  Francisco  Charter,  art  7.  e.  8,  {  1,  Bubd. 
11,  empowering  them  to  lease  property  of  the 
school  department  not  required  for  school  pur- 
poses, which  subdivision  was  approved  by  the 
Legislature  (St  1907  [Second  Extra  Sess.]  c.  1), 
wae  acting  for  the  municipality  under  the  au- 
thority of  the  Legislature,  and  had  the  power 
to  lease  land  held  by  them  in  trust  for  the  usc! 
of  the  public  schools  of  the  city  the  same  as  If 
the  Legislature,  on  Its  own  initiative,  had  di- 
rected the  act. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Dec.  Dig.  {  65.*] 

5.  Schools  and  School  Distbicts  (|  6.1*)— 
liASE— Constitutional  Law. 

The  manaeement  of  public  schools  is,  un- 
der article  9  of  the  Constitution,  a  state,  snd 
not  a  municipal,  affair,  and  under  section  ItilO, 
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Pol.  Codt,  Uie  poven  add  datlea  of  city  boexdi 
of  edacation  an  such  as  are  prescribed  by  the 
law  cohering  the  cities,  except  as  otherwise  pro- 
Tided  in  chapter  8,  Pd.  Code.  Pol.  Code,  f  1617, 
■ubd.  20.  provides  that  the  board  of  tmsteea 
may,  a&der  certain  conditions,  call  a  meeting, 
which  shall  be  competent  to  iDstruct  them  as  to 
certain  matters,  none  of  which  relate  to  the 
leasing  of  school  property,  and  subdiTlslon  4 
empowers  the  board  to  rent  school  property. 
Held,  that  San  Francisco  Charter,  art.  7,  c.  3,  | 
1.  subd.  11,  giving  the  school  board  power  to  lease 
school  property  under  certain  conditions,  is  not 
invalid  aa  conflicting  with  these  sections  of  the 
Political  God«^  but  rather  in  hanDony  with 
them. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Dec.  Dig.  i  65.*] 

6.  Schools  and  Schooi,  Disraicra  (f  65*) — 
Power  or  SonooL  Boabd— STATnTss— Con- 
eraucnoK— "Schooi.  Pbopebtt." 

Pol.  Code,  S  1617,  subd.  4,  empowering  the 
school  board  to  rent  school  property,  does  not 
mean  to  rent  property  for  use  of  schools,  because 
such  property  would  not  be  *^hooI  property." 

[Ed.  Nots^For  other  eaaea,  see  Sdioola  and 
School  DUtricts,  Dec.  Die  S  65.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  Margaret  Mahoney  against  the 
Board  of  Education  and  others.  E^m  a  Jndg^ 
ment  for  defendants,  plaintifC  appeals.  Af- 
firmed. 

Hiram  W.  Johnaou,  Austin  Lewis,  and  R. 
M.  Royce.  for  appellant.  Percy  V.  Long,  for 
respondents. 

KERRIGAN,  J.  This  Is  an  action  brought 
to  restrain  the  board  of  education  of  the  city 
and  county  of  San  Francisco  from  leasing 
certain  premises  dedicated  to  public  school 
purposes.  The  property  involved  Is  on  the 
southeasterly  comer  of  Fifth  and  Maricet 
streets  In  San  Francisco,  and  Is  known  as 
the  Lincoln  school  lot.  After  some  formal 
allegations  the  complaint  all^ECS  that  said 
property  was  in  the  year  1838  vested  In  the 
commissioners  of  the  funded  debt  of  said  city 
and  county ;  that  tn  said  year  an  act  of  the 
Legislature  was  passed  and  approved,  author- 
izing and  empowering  that  commission  to 
convey  Bald  property  to  the  board  of  educa- 
tion of  said  city  and  county,  in  trnst  to  and 
for  the  use  of  public  schools  In  said  city  and 
cobnty;  that  thereafter,  the  said  commis- 
sioners did  make,  execute,  and  deliver  to  said 
bo^rd  of  education,  as  trustee  and  in  trust 
to  and  for  the  use  of  such  public  schools,  a 
couT^ance  and  transfw  of  said  property; 
tlut  thereafter,  1^  an  ordinance  of  aald  city 
and  county,  known  as  the  Van  Ness  ordi- 
nance, approved  by  a  act  of  the  Legislature 
duly  passed,  the  title  to  said  property  was 
confirmed  in  said  board  of  education  for  the 
purpose  of  sites  for  schoolhouses,  and  there- 
after the  title  of  said  Iraard  for  said  purpcM- 
es  was,  by  an  act  of  Congress  of  the  United 
States,  again  coi^nned.  That  said  board  of 
f*ducatlon.  as  such  trustee,  has  erer  since 


held  and  does  nm  bold  the  tUla  to  said  real 
prctperty  for  public  echool  purposes,  and  as- 
a  site  tot  BctuMdhouses,  and  fur  no  other  nse- 
or  pnipose  whatsoever.  The  complaint  fur- 
ther alleges  that  the  board  of  edncattoo,  uik 
leas  restrained,  will  lease  that  propwt?  for 
a  term  ot  86  years  to  one  Manrloe  Rosorthol, 
to  be  devoted  to  pnrpoaee  foreign  to  those 
contemplated  by  the  dedication;  that  the- 
board  of  education  Is  without  power  to  de- 
vote aald  lands  to  any  other  use  than  that  to- 
whlch  they  were  dedicated.  Then  follows  the- 
prayer  of  tbe  complaint.  Defendante  demurs 
red  to  the  complaint,  the  demurrer  was  bus* 
talned  without  leave  to  amend,  and  judgment 
was  r«id«red  against  idalntlff,  from  wblch* 
Judgment  this  appeal  is  prosecuted. 

PlalntUt  contends  that  to  permit  the  de- 
fendants to  lease  this  property  as  contemplat- 
ed will  be,  as  alleged  In  the  complaint,  to- 
allow  the  property  to  be  diverted  from  the 
purposes  to  which  it  was  dedicated,  and  that 
this  the  board  of  education  has  no  power  to- 
do.  When  land  has  been  dedicated  to  a  def- 
inite and  specific  purpose  by  grant  or  devise,, 
it  is  well  settled  that  the  property  cannot,, 
without  the  consent  of  the  grantor  or  devisor, 
or  his  successor  In  interest,  be  used  for  any 
other  purpose.  2  Dillon  on  Municipal  Corpo- 
rations,  {  660 ;  Harter  v.  San  Jose,  141  Cal. 
659.  75  Pac.  844.  It  is  also  true  that  when 
dedicated  land  is  situated  within  a  munici- 
pality, but  is  set  aside  end  reserved  by  the 
state  for  certain  purposes,  the  mundpallty 
has  no  authority  to  divert  the  property  from, 
such  purposes.  But  the  right  of  the  state  to 
do  so,  on  the  other  hand,  is  unlimited,  unless 
there  are  contract  restrictions  or  private- 
rights  of  an  abutting  owner  or  other  person 
involved. 

This  proposition  Is  abundantly  supported* 
by  the  authorities.  In  the  case  of  Hart  v. 
Burnett,  IS  Cal.  S30,  at  page  581,  the  court 
found  that  the  city  and  couuty  of  Sau  Fran- 
cisco held  the  title  to  the  land  which  con- 
stituted the  old  pueblo  of  Terba  Buena  as  the- 
successor  of  {he  Mexican  pueblo,  and  in  trust 
to  and  for  the  purposes  for  which  It  was- 
dedlcated  by  the  Mexican  law.  The  court, 
at  page  681,  said:  "We  do  not  dispute  tbe- 
proposltion  tliat  the  Legislature,  perhaps 
without  the  consent  of  the  city  and  county 
of  San  Francisco— certainly  with  It-— could, 
by  virtue  of  its  paramount  political  sover- 
elmtyi  change  the  trusts  upon  which  those- 
lands  were  held.  It  might  undoubtedly  au- 
thorize another  and  different  mode  of  dispos- 
ing of  tbem,  and  by  other  and  different 
agents."  In  Polack  t.  S.  F.  (tephan  Asylum. 
48  CaL  482,  It  was  held  that  land  dedicated 
for  street  purposes  ootdd.  be  rented  by  an 
act  of  the  Legislature.  It  was  there  said: 
"That  the  Legislature  possesses  competent 
power  to  dedicate  a.  street  in  a  city;  that 
the  Legislature  may  delegate  or  give  such 
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power  to  the  municipal  aathoritles  In  such 
dty ;  that  Its  exerctBO  bj  the  mnnlclpal  an- 
'  thorltles  la  d^»eDdeiit  upon  the  will  and  anb- 
Ject  to  the  control  of  the  Legislature;  and 
that  after  such  power  has  been  thus  given 
to  munlcfpal  anthorltles,  the  Legislature  may 
revoke  it  in  part,  as  well  as  In  whole,  or 
without  an  express  revocation  may  ttadf  ex- 
ercise It  In  any  particular  Instance — are  prop- 
ositions about  wblch  there  can  be  no  contro- 
versy In  this  state."  In  City  of  Monterey  v. 
Jacks,  139  Cat.  542,  73  Pac.  436;  Id.,  203  U.  S. 
S60,  27  Sup.  Ot  67,  SI  L.  Ed.  220,  the  conrt 
held  that  the  lands  dedicated  to  the  pneUo 
of  Monterey  for  certain  pnblte  uses  were 
held  by  the  dty  of  UonteKy  as  Bnccenor  ot 
Uie  pueblo^  snhject  to  the  aame  ponKwea 
There  certain  lands  dedicated  for  named  pub- 
lic puEpoeea  were  sold  to  an  IndlTidual,  ^ch 
sale  was  approred,  ratlfled,  and  confirmed 
by  an  act  <tf  the  Legislator^  and  the  court 
held  the  sale  valid,  and  said  that  where  land 
was  not  acquired  by  a  mnnldpallly  In  its 
mnprletary  rl^t  the  Legislature  had  abeo- 
Inte  power  to  alienate  It,  or  ^en  it  had  been 
sold  to  ratify  audi  sale.  In  Payne  v.  Tread- 
well,  16  CaL  288,  the  Supreme  Court  of  this 
state  said:  "The  agento  of  the  corporation 
can  sell  and  dispose  of  the  property  of  the 
corporation  only  In  the  way  and  according 
to  the  order  of  the  Legislature,  and  there- 
fore the  L^lslature  may.  by  law  operating 
Immediately  upon  the  subject,  dispose. of  this 
property,  or  give  effect  to  any  previous  dis- 
position, or  attempted  disposition,  of  it  The 
property  Itself  la  a  trust,  and  the  Legislature 
is  the  prime  and  original  controlling  power, 
managing  and  directing  the  use,  disposition, 
and  direction  of  It"  See,  also,  Brook  v.  Hor- 
ton.  68  Gal.  S65. 10  Pac.  204 ;  San  Francisco 
V.  Burr,  108  Cal.  460.  41  Pac.  482;  Meriweth- 
er V.  Garrett,  102  U-  S.  472,  26  L.  Bd.  1»7 ;  2 
Dillon  on  Mnnlclpal  Corporations,  H  051,  652. 
These  authorities  undoubtedly  are  to  the  ef- 
fect that,  where  lands  are  held  by  a  dty. 
board,  commission,  or  other  enpty,  in  trust 
for  the  state,  the  Legislature  may  revoke  the 
dedication. 

According  to  the  allegations  of  the  com- 
plaint the  land  in  questlou,  by  an  act  of  the 
Legislature,  was  held  by  the  board  of  educa- 
tion In  trust  to  and  for  the  use  of  public 
schools  In  San  FrancIscO,  and  was  subject 
therefore,  as  we  have  Just  seen,  to  be  di- 
verted by  the  Legislature  from  such  purpose, 
and  the  leasing  of  the  property  by  the  board 
of  education  as  proposed.  It  Is  conceded, 
would  be  a  diversion  of  It  from  the  use  to 
which  It  was  dedicated;  but,  as  It  would  be 
under  a  provision  of  the  charter  approved 
by  the  Legislature,  It  would  In  effect  be  by 
the  direction  and  under  the  authority  of  the 
Legislature,  and  hence  valid.  The  board  of 
education  In  this  case  was  proceeding  to  act 


(CaL 

in  accordance  with  subdivision  11, 1 1,  a  8,  of 
article  7,  of  the  charter  of  San  Francisco, 
which  reads:  « •  ♦  ♦  The  board  of  edu- 
cation shall  have  power:  11.  To  lease  to 
the  highest  responsible  bidder,  fw  the  benefit 
of  the  common  school  fund,  for  a  term  not 
exceeding  thirty-five  years,  any  real  property 
of  the  school  department  not  required  for 
school  purpraes.  •  •  • "  This  subdivision 
of  the  chapter  was  approved  by  the  Legis- 
lature (St  1907  [Sp.  Seas.]  p.  55).  The  board 
of  education,  therefore,  was  acting  for  the 
munldpallty  and  under  the  authority  of  the 
Legislature.  Ex  parte  Sparks,  120  CaL  395, 
399,  62  Pac.  715.  The  lease  made  under  this 
permission  of  the  diartw  is  as  effective  as  If 
the  Legislature  on  Ite  own  Initiative  had  di- 
rected and  authorized  the  board  oc  educa- 
tion to  execute  the  document 

But  plaintiff  dalms  that  subdivision  11,  | 
1,  c.  8,  art  7,  of  tbe  diarter  above  quoted, 
giving  the  board  of  educatlm  power  to  lease 
sdiool  property  under  certein  condltUms,  Is 
In  eonfllctwithdiaptorSof  tbePoUtteal  Code, 
and  hence  unconstltationaL  The  management 
and  control  of  pnUlc  schools  Is,  under  article 
9  of  the  Constitution,  a  state  and  not  a  mu- 
nidpal  aflTalr  (Komedy  v.  MlUer.  97  Gal.  429^ 
32  Pac  658) ;  and  under  section  1616  of  tbe 
Political  Code  tbe  powers  snd  dntles  of 
boards  ot  education  of  dtieo  are  such  as  are 
prescribed  by  the  law  governing  snch  dtles, 
except  as  otherwise  provided  In  diapter  8  ot 
said  Code.  The  above-quoted  lubdlvislon  of 
the  charter  of  the  dty  and  county  of  San 
Francisco  Is  the  provision  which  auth<HizeB 
and  empowers  tbe  board  of  education  to  lease 
real  property  belonging  to  the  school  depart- 
ment under  the  circumstances  therein  stated. 
Is  this  subdivision  In  confilct  with  subdivi- 
sion 20,  f  1617.  c.  8,  of  the  PoUtlcal  Code? 
That  section  provides  that  the  "tard  of 
trustees  may,  upon  a  petition  signed  by  the 
majority  of  the  heads  of  families  resident  In 
the  district  *  *  •  call  a  meeting  of  the 
qualified  electors  of  the  district"  for  certain 
purposes;  that  a  meeting  so  called  shall  be 
compet«it  to  instruct  the  board  <tf  trustees  In 
three  specified  matters,  none  of  which  has 
anything  to  do  with  the  leasing  ot  school 
property.  They  are:  (1)  In  rt^rd  to  loca- 
tion of  schoolhouses  or  the  use  of  ttie  same 
for  other  than  sdiool  uses ;  (2)  In  regard  to 
the  sale  or  purchase  of  a  sdiool  site;  <3>  in 
regard  to  litigation.  Moreover,  section  1617, 
contrary  to  plalntliTs  contention,  seems  to  be 
in  harmony  with  the  subdivision  of  the  char- 
ter in  question,  for  subdivision  4  tSiereof  em- 
powers the  board  "to  rent  •  •  •  school 
property-."  This  does  not  mean  to  rent  prop- 
erty for  use  of  schools,  because  such  proper- 
ty would  not  be  school  property, 
Tbe  Judgment  Is  affirmed. 

Weooncnr:  COOP£B,P.J.;  HAUUJ. 


107  PACIFIC  BEPORTBE. 


Digitized  by 


XX  PARTE  PIERCB. 


687 


Ez  parte  PIERCB.  (Cr.  120) 
(Court  of  Appeal.  Thlxd  District.  Callfonla. 
I>e&  SO,  180&.) 

1.  iRTDziaAnHa  Liquou  (|  221*)  —  GouinT 

OUONAnOB  —  OOHBTSnCTIOH  —  OOHPUUTT 

FOB  VlOLATtOff. 

A  coanty  ordinance  forbade  the  isauance  of 
a  license  for  tlie  sale  of  spiritaouB  or  fermented 
liqaors  or  wines  till  tlie  applicant  had  procured 
an  order  therefor  from  the  ooard  ot  snpervisoTS 
of  the  connty,  and  the  penal  clause  Dravlded  that 
every  person  who  commenced  ana  carried  on 
any  bosloess  or  calling  for  which  a  license  was 
required  wlthont  procuring  a  license,  as  pre- 
scribed therein,  should  be  guilty  of  a  mtsdemean* 
or,  etc  Beld,  that  the  ordinance  did  not  de- 
noonoe  as  a  misdemeanor  failure  hy  a  person 
coDuneodng  and  carrying  on  the  retail  sale  of 
liquors  to  procure  an  order  from  the  board  for 
a  license,  but  only  tlie  doing  biwinees  without  it, 
and  hence  a  complaint  tbereander,  charging  one 
with  commencing  and  carrying  on  the  bnaness 
<rf  selling  spirituona  liquors,  without  having 
wrocured  an  order  from  the  board  of  supervisors 
*'for"  a  license  from  the  license  tax  collector  of 
the  county,  as  required  by  the  provisions  of  sudi 
ordinance,  etc.,  stated  no  offense,  bat  that  hf 
anbstitnting  the  word  "oi^  In  place  of  the  won 
"for"  it  clearly  did  m. 

J Ed.  Note.— For  other  cases,  see  Intoxicating 
buors.  Gent  Dig.  il  240-248;   Dec  Dig.  | 
221.*] 

2.  Habeas  Corpus  (S  85*)— Etidehcb— Su»- 
ficibnot  of  coicflaint. 

Evidence  on  habeas  corpus  to  show 
that  a  portion  of  the  charging  part  of  a  com- 
plaint under  whlcdi  petitioner  was  convicted 
contained,  as  originally  prepared  and  filed,  the 
word  "or."  instead  of  the  word  "for" ;  thus  show- 
ing that  it  stated  an  offense  under  a  connty  oidl- 
nance  relating  to  sale  of  intoxicating  liqoMV. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  77 1  Dec  Dig.  1  85.*] 

s.  intoxicatiitg  llquobb  ({  16*)— idcerse  to 

Sell— Obdinances— Validitt. 

A  connty  ordinance  was  designed  to.  regu- 
late all  classes  of  business  carried  on  In  the  lim- 
its of  a  county.  The  first  article  provided: 
"That,  in  the  exercise  of  the  police  powers  and 
for  the  purpose  of  regulation,  a  license  tax  be 
and  the  same  Is  hereby  imposed  upon  persons, 
occupations  and  bnsinesses  in  the  cotinty  of  O.," 
etc  It  then  enumerated  the  various  Kinds  of 
bQslnew  and  the  license  tax  provided  as  to  each, 
and,  reading  together  all  the  provisions  relating 
to  the  sale  of  spirituous  liquors,  the  obvious 
intent  of  the  board  of  snpervisors  was  to  regu- 
late tiie  business  of  selling  the  same,  and,  to 
that  end,  to  Impose  a  license  tax.  The  penal 
danss  provided  that  every  person  who  com- 
menced and  carried  on  any  business  or  calling 
for  whldi  a  license  was  required  without  pro- 
curing a  license  should  be  guilty  of  a  misde- 
meanor. Beid,  that  the  ordinance  imposed  a  li- 
cense tax  on  the  bnsiness  of  selling  liquors, 
and  not  on  individual  sales,  aud  was  valid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uqaois,  Cent  Dig.  1 19;  Dee.  Dig.  1 16.*] 

Application  of  Samuel  Pierca  tor  a  writ  of 
babeaa  ctwpoa.  Writ  dlacbarged,  and  peti- 
tlotw  remandad. 

Frank  Freeman,  C.  tt.  Donohoe,  W.  T. 
Bellen,  and  G.  R.  Frenuan,  for  appellant 
Cland  PoAltt,  for  tbe  Pw^le. 

HART,  J.  The  petitioner  was  convicted  in 
the  ]nstlce*9  court  of  tbe  Fourth  judicial  dis- 


trict of  Olenn  connty  ot  a  mUidenManor, 
under  a  complaint  charging  blm  wltti  "cmn- 
mmclzur  and  ocmdnetlng  the  businesa  (tf  »• 
tailing  and  sdllng  aplrltnons  liquwa"  wltb- 
tn  said  county  ot  Olenn,  wltbont  flrat  obtain- 
ing a  Ucenae  (or  that  purpose.  In  vlolatlai 
of  certain  proTlslons  of  Ordinance  No.  82 
of  said  county.  Tbe  petitioner,  upon  bla  con- 
viction, was  sentenced  by  tbe  conrt  to  a  term 
of  90  days*  ImprlaoDment  in  tbe  connty  Jail 
of  Olenn  county,  and,  in  addition  tberetts  to 
pay  a  fine  of  $200. 

The  only  piont  or^[lnaIly  made  by  tbe  pe- 
titlCHter  was  that  tbe  complaint  upon  which 
he  was  prosecuted  and  ccmvlcted  does  not 
state  facts  constituting  an  oflFense  under  tbe 
ordinance  whose  provisions  tbe  complaint 
purports  to  accuse  him  of  violating;  but  in 
their  brief,  filed  subsequently  to  the  bearing 
before  this  court,  counsel  for  the  petitioner 
claim  that  those  provisions  of  said  ordinance 
relating  to  the  business  of  retailing  spirituous 
liquors  are  void  for  tbe  allied  reason  Uiat 
tbey  seek  "to  Impose  a  license  tax  upon  In- 
dividual sales,  and  not  upon  the  business  of 
selling."  Merced  Co.  v.  Helm,  102  Cal.  159. 
36  Pac  399. 

The  first  point  relied  upon  by  tbe  petition- 
er for  his  release  rests  upon  the  determina- 
tion of  the  question  of  fiict  whether  the 
charging  part  of  tbe  complaint,  as  filed,  reads 
as  Indicated  by  tbe  copy  thereof  annexed  to 
the  petition  hertin  or  reads  as  the  district 
attorney  contends  that  he  originally  prepar- 
ed and  filed  said  complaint.  The  contention 
of  the  district  attorney  is  that  the  complaint 
was  altered  in  a  material  partfcular—tbat  Is, 
by  substituting  the  word  "for"  for  "or"  In 
tbe  charging  part  of  the  document,  so  that 
It  would  fall  to  charge  the  accused  with  an 
offense  under  the  terms  of  the  ordinance — 
after  he  had  filed  the  pleading  with  the  Jus- 
tice of  the  peace.  Tbe  petitioner  claims  that 
the  complaint,  as  indicated  by  a  copy  thereof 
attached  to  and  made  a  part  of  the  petition 
herein,  Is  an  exact  copy  of  the  complaint  as 
It  was  filed,  although  it  Is  conceded  by  coun- 
sel for  petitioner  that  a  change  was  maue  In 
the  Instrument,  but  the  intimation  is  that 
such  change  was  attempted  for  the  puriKwe 
of  obliterating  tbe  letter  "f"  so  tbat  what 
appears  to  be  the  word  "for"  would  read 
"or."  To  determine  this  controverted  ques- 
tion of  fact,  this  court  received  evidence  of- 
fered by  both  the  people  and  the  petitioner, 
and,  as  we  have  stated,  tbe  proposition 
whether  the  complaint  states  an  offense  un- 
der Ordinance  No.  62  must  depend  upon 
what,  from  the  evidence,  we  find  tbe  ulti- 
mate fact  to  be.  A  copy  of  the  complaint  in 
tbe  language  In  which  the  petitioner  claims 
the  pleading  was  prepared  and  filed  Is,  as  stat- 
ed, made  a  part  of  the  petition,  and  so  much 
of  the  charging  part  thereof  as  Is  of  interest 
to  this  Inquiry  reads  as  follows:  **  •  •  • 
Tbat  prior  to  said  time  said  Samuel  Pierce 
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bad  not  procured  an  order  from  the  board  of 
BupeiTlaora  of  tbe  county  of  Glenn  for  a  li- 
cense from  tbe  license  tax  collector  of  said 
county  to  bo  c(»Qmence,  conduct  or  carry  on 
said  bnslnees,  as  required  by  the  proTlslona 
of  said  Ordinance  No.  62,"  etc. 

The  district  attorney  Insists  that  that  por- 
tion of  tbe  ctHnidalnt  which  we  have  quoted 
aa  personally  prepared  and  filed  by  him  read 
as  follows:  »•  •  •  That  prior  to  said 
time  said  Samuel  Pierce  bad  not  procured  an 
order  from  the  board  of  supervisors  of  the 
county  of  Glam,  or  a  license  from  tbe  license 
tax  collector  of  said  county  to  so  commence^ 
conduct  or  carry  on  said  business,  as  re- 
quired by  the  provisions  of  said  Ordinance 
No.  62,"  etc.  Section  1  of  article  10  of  aald 
ordinance  provides:  "No  license  shall  be  Is- 
sued for  the  sale  of  splrtuous  or  fermented 
liquors  or  wines  until  after  the  applicant 
shall  have  procured  an  order  of  the  board  of 
supervisors  ct  tbe  county  of  Glenn  for  the 
issuance  of  tbe  same."  The  penal  dause  of 
the  ordinance  tvovldes  that  "every  person 
who  commences  and  carries  on  any  busluess 
or  calling,  for  tbe  transaction  or  carrying  on 
of  which  a  license  Is  required  by  this  ordi- 
nance, without  procuring  a  license  as  pre- 
scribed herein,  is  guilty  of  a  misdemeanor." 
prescribing  and  authorizing  to  be  Imposed 
upon  conviction  a  penalty  by  way  of  a  flue 
of  not  Jess  than  $5  nor  more  than  $300,  or 
by  Imprisonment  in  the  county  Jail  for  a  pe- 
riod not  exceeding  90  days,  or  by  both  such 
fine  and  imprisonment.  Readily  it  will  be  ob- 
served that  the  only  act  under  tbe  provisions 
of  the  penal  clause  or  section  of  the  ordi- 
nance vhldi  can  become  a  misdemeanor  Is 
the  commencement  and  carrying  on  of  tbe 
business  of  selling  tbe  liquors  mentioned  In 
said  ordinance  without  first  procuring  a  li- 
cense therefor.  In  other  words,  tbe  ordi- 
nance does  not  denounce  as  a  misdemeanor 
a  failure  on  the  part  of  a  person  commencing 
and  carrying  on  the  retail  sale  of  liquors  to 
procure  an  order  from  the  board  of  snper- 
vteors  for  a  license.  Tbe  misdemeanor  con- 
sists of  the  act  of  carrying  on  such  business 
without  having  first  obtained  a  license  for 
that  purpose.  Therefore,  If  tbe  complaint 
was  prepared  and  filed  by  the  district  attor* 
ney  In  the  language  In  which  tbe  petitioner 
claims  that-  the  quoted  portion  of  the  char- 
ging part  thereof  was  expressed,  it  is  very 
clear  that  no  <^ense  whatsoever  was  stated 
therein,  and  that  the  judgment  of  conviction 
against  petitioner  ia  absolutely  void. 

Now,  as  to  the  facts  as  they  were  adduced 
before  us:  An  Inspection  of  tbe  original 
complaint  itself  will  show,  and  does  show, 
that  It  Is  as  plainly  manifest  as  physical 
facta  can  make  any  preposition  that  some 
change  or  altwatlon  was  made  or  attempted 
to  be  made  in  either  the  word  "mr/*  as  the 
district  attorney  contends  was  tbe  word  as 
the  complaint  was  originally  written,  or  the 
word  "for,"  as  petitioner  contends  was  the 
word  used  originally.    We  bave  seen  that 


counsel  for  petitioner  concede  that  the  «om- 
plalnt  had  been  tampared  with  In  tbe  respect 
referred  to,  dalming,  however,  as  before  stat- 
ed, that  it  Involved  an  attempt  upon  the  part 
of  some  one  to  make  the  word  "for"  read 
"or."  The  district  attorney  testified  that  he 
personally  drafted  the  complaint,  and  in  the 
most  positive  manner  declared  that  the  word 
"or"  was  written  therein,  and  that  the  alt««- 
tion  or  attempted  alteratl(m  had  been  made 
after  the  trial  and  the  conviction  of  the  pe- 
titioner. He  stated  that  during  tbe  argu- 
ment of  tbe  case  to  tbe  Jury  he  held  tbe  com- 
plaint in  his  hand  and  commented  upcm  ita 
averments  and  tbe  proof  necessary  thereun- 
der to  Justify  a  conviction,  and  that  at  that 
time  the  complaint  was  In  the  condition  In 
which  he  prepared  it 

Miss  Crane,  stenographer  In  the  district  at- 
torney's office,  terttfied  that,  after  the  case 
had  been  appealed  to  the  superior  court  anA 
all  the  papers  transferred  to  the  clerk  of 
said  court,  she  procured  at  tbe  office  of  tbe 
last-named  official  the  wiginal  complaint, 
from  which  she  made  a  number  of  typewrit- 
ten copies,  and  then  compared  the  copies  with 
the  original;  that  the  original  was  then  la 
the  c<mdItIon  in  which  the  district  attorney 
claims  to  bave  written  It;  that.  In  other 
words,  the  letter  'T'  had  not  at  that  time 
been  inserted  b^ore  the  word  "or",  so  as  to 
make  it  read  "for."  Theodore  Eytka,  a 
handwriting  expert,  testified  that  the  letter 
"f  bad  been  written  by  some  other  band 
than  that  which  penned  tbe  body  of  tbe  com- 
plaint ;  that  be  bad  made  a  microscopical  ex- 
amination of  the  Instrument,  and  that  be  was 
of  tbe  opinion,  from  such  examination,  that 
the  ink  used  In  writing  the  letter  "f*  was  a 
different  kind  from  that  used  In  writing  the 
body  of  the  complaint  Mr.  Belleu,  one  of 
the  attorneys  for  the  petitioner,  and  who  con- 
ducted tbe  trial  of  the  case  before  the  jus* 
tice's  court  on  behalf  of  petitioner,  testified 
that  he  observed,  before  and  at  tbe  trIaU 
that  the  word  "for"  was  written  In  the  com- 
plaint, but  that  subsequoitly  he  noticed  that 
a  pencil  mark  had  been  drawn  over  the  let- 
ter "r*  in  said  word;  the  Inference  from  said 
testimony  being  that  some  one  had  thus  at- 
tempted to  erase  or  obliterate  the  letter  'T' 
and  thus  make  the  word  "or"  In  the  place  of 
"for."  Mr.  Prank  Freeman  was  not  called, 
into  tbe  case  until  after  it  had  been  tried 
In  the  Justice's  court,  and  could  only  say 
that,  when  he  first  saw  the  complaint,  the 
word  "for"  was  written  therein,  with  a  pen- 
cil mark  drawn  over  and  across  the  letter  "f" 
in  said  word.  There  was  some  other  testi- 
mony received  In  behalf  of  the  petitioner, 
but,  as  It  reflected  little  light  <m  the  con- 
troverted point,  we  shall  not  specifically  ad* 
vert  to  It. 

We  think  the  evidence  establishes  beyond 
any  reasonable  doubt,  and  we  accordingly  so 
fiod,  that  the  contention  of  the  district  attor- 
ney aa  to  the  original  phraaeology  of  the 
complaint  In  tiie  particular  to  which  tbe  con- 
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troTmy  Is  addressed  Is  comet  Thft  posl- 
tlTR  asserttons  of  the  dlstrlpt  attorney  and 
his  stenographer  tiiat  the  complaint  contain- 
ed the  word  "or*'  Instead  of  the  word  "for" 
In  the  qno^  portion  of  the  chargln;  psrt 
of  the  complaint  at  the  times  said  complaint 
was  filed  and  the  defendant  tried  and  con- 
victed and  after  the  complaint,  with  other 
papers  in  the  ease,  had  been  transfored  to 
the  custody  of  the  connty  clerk,  were  uncon- 
tradicted, except  by  the  testimony  of  Mr. 
Belleu.  As  to  the  la  tier's  testimony,  we  are 
Justified  In  saying  that  It  proceeded  ftom  aa 
erroneous  recollection  of  the  time  at  which 
he  first  observed  the  "r*  Inserted  immediate- 
ly befwe  the  wotA  "or."  This  declaration  Is 
based  upon  the  asBnmptl<ni,  founded  In  ex- 
perience, that,  where  an  attorney  has  observ- 
ed befbre  the  trial  of  a  cause  that  a  com- 
plaint against  his  client  does  not  state  a 
cause  of  action  In  a  civil  case  or  an  trffense 
known  to  the  law  In  a  criminal  case,  he 
would,  by  an  appropriate  proceeding,  object 
to  a,  trial  being  had  under  such  a  pleading,  1^ 
Indeed,  snch  a  docum«it  could  ivoperly  be 
called  a  pleading;  for  certainly- no  substan- 
tial or  effective  purpose  could  In  any  possi- 
ble view  be  accomplished  by  the  trial  ot  a 
p^son  upon  a  statement  of  facts  not  consti- 
tuting or  even  squinting  at  an  offense  known 
to  die  law.  There  was  no  suggestion  by  Mr. 
Belleu  at  the  trial,  either  in  the  ezamlnatlcni 
of  the  jurors  upon  thehr  voir  dire  or  in  the 
examination  of  the  witnesses  or  by  objection 
to  testfmtmy,  that  he  regarded  the  complaint 
insuffldrat  for  any  rrason.  Our  optailmi  Is 
that  Mr.  Belleu  tai  hfs  sealons  solldtnde  for 
the  toterests  of  his  client  became  some^at 
confused  as  to  Ibe  actual  occasion  on  which 
he  first  observed  the  word  "for"  In  the  place 
ot  the  word  "or"  In  the  complaint,  and  that 
as  a  matter  of  fact  he  dM  not  notice  the 
fact  nntll  after  the  cause  bad  been  tnmsfer- 
red  to  the  superior  court  by  appeaL 

In  JuMlce  to  counsel  in  this  case,  we  deem 
It  proper  to  say  that  there  Is  nothing  In  the 
testimony,  received  before  this  court  from 
which  even  a  suspicion  of  wrongdoing  on 
the  part  of  any -of  the  attorn^  tar  petition- 
er In  connection  wltb  the  changing  of  the 
phraseology  of  the  complaint  could  be  Infer- 
red. How  the  complaint  came  to  be  altered 
no  one  knows,  so  far  as  we  are  advised,  bat 
we  ludd  the  attorneys  for  petitioner  above 
Bucb  a  inactlce.  Tbe  complaint,  as  It  read 
(according  to  our  finding  from  the  testimony) 
whn  tiie  district  attorney  drew  and  filed  it 
and  when  the  petitioner  was  tried  and  c<m- 
victed  under  its  auctions,  clearly  stated 
an  offense  under  Ordinance  No.  62. 

Tbe  sec<md  point  suggested  by  the  petition- 
er is  without  merit.  The  (urdlnance,  under 
the  provisions  of  which  the  petitioner  was 
ccmvlcted,  is  an  omnibus  local  measure,  de- 
signed to  r^rulate  all  classes  of  buriness 
carried  on  within  the  Ilmlte  of  the  county  of 
Glenn.  The  first  article  reads:  '"That,  In 
tbe  exerdse  of  tbe  police  powers  and  for  the 


purpose  Of  regvlatiott.  a  Itoense  tax  be  and 
the  same  is  hereby  Imposed  upon  persons,  oc- 
cupations and  businesses  In  the  county  of 
Glenn,  ontelde  of  Incorporated .  cities  and 
towns  therein,  as  follows."  Then  follows  an 
enumeration  of  the  various  kinds  of  busi- 
nesses and  the  license  tax  provided  as  to 
each.  In  the  case  of  Merced  Oo.  H6hn, 
supra,  cited  by  petitioner,  an  ordinance  of 
the  county  of  Merced  was  so  fSr  as  it  af- 
fected the  business  of  retail  Uquor  dealers 
declared  to  be  void  "because  It  attempted  to 
impose  a  license  tax  upon  each  single  salo 
and  not  upon  the  bushiess  of  selling."  But 
the  rule  laid  down  In  that  case  Is  criticised 
and  rdaxed.  If  not  overrated.  In  the  case  of 
Ex  parte  Seube,  IIB  Cal.  680.  47  Pac.  S87, 
where  Chief  Justice  Beatty  says;  "I  have 
always  considered  that  the  rule  of  construc- 
tion applied  In  that  case  went  to  the  extreme 
verge  of  strictness,  and  the  court  has  been 
dl^Kwed  to  limit  rather  than  extend  Its  ap* 
plication,  as  ai^iears  from  the  manner  In 
which  the  case  of  Bx  parte  Mansfield  wss 
distinguished  in  106  CaL  400  [S»  Pac.  775]." 

In  tiie  Helm  Case,  as  seen,  Qie  ordinance 
required  a  license  for  each  single  sale  of  the 
proscribed  liquors,  and  not  for  carrying  on 
the  Ijaslness  of  selling  such  liquors.  H«%, 
reading  together  all  the  provisions  relating 
to  the  sale  of  splrltuona  liquors,  we  find  that 
the  obvious  Intent  of  tbe  board  of  supervls(Hrs 
was  to  regulate  the  business  of  selling  such 
liquors,  and  to  that  end  to  Impose  a  llcmse 
tax.  For  Inatence,  section  S  of  article  10  of 
the  ordinance  provides  tiiat  the  bond  requir- 
ed to  be  executed  by  a  party  to  whom  a  li- 
cense Is  issued  for  carrying  on  the  business 
of  selling  liquors  sliall  contain  a  condition 
"that  said  applicant  ehsll  conduct  the  busi- 
ness for  which  said  license  Is  Issued  In  a 
quiet,  orderly  and  peaceful  manner,"  etc. 
Besides,  It  la  held  In  the  Helm  Case  that  the 
ordinance  therein  Involved  "does  not  purport 
to  have  been  enacted"  in  the  exercise  of  the 
police  power,  but  that  "by  Ite  very  terms  is 
a  revenue  measure."  In  the  case  at  bar  the 
ordinance  not  only  expressly  declares  that 
its  purpose  Is  to  regulate  all  the  businesses 
mentioned  therein  under  the  power  of  police 
conferred  by  the  Constltutltm  upon  cities, 
towns,  and  townships  within  the  state  (sec- 
tion 11,  art.  11,  Const.),  but,  by  Its  very  terms. 
It  Is  apparent  that  Ite  purpose  Is  the  regulation 
of  the  several  kinds  of  business  which  are 
specifically  designated  therein.  As  Is  said  In 
Ex  parte  Seube,  supra,  so  It  Is  true  here,  for 
the  ordinance  there  Is  strikingly  similar  to 
the  one  here:  "If  the  letter  of  the  ordinance 
embraces  all  who  sell,  it  certainly  embraces 
all  who  make  a  business  of  selling;  and  pe- 
titioner cannot  claim  that  the  acts  charged  In 
the  complaint  upon  which  he  was  convicted 
do  not  come  within  the  letter  of  the  onll- 
nance.  Tbe  only  point  be  can  urge  Is  that 
the  whole  ordinance  Is  void  becsuse  it  Im- 
poses, or  attnnpte  to  Impose,  a  llcenae  tex 
upoir  every  sln^e  sale."   But,  as  Is  further 
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said  In  that  caae:  "It  Is  perfectly  clear  from 
all  the  proTlsiODB  of  the  ordinance  that  the 
intention  of  Ita  framers  was  to  impose  the 
tax  only  upon  the  business  of  sdllng.  It 
is  only  those  who  carry  on  the  business  who 
incur  the  penalty,  and  it  was  for  carrying  on 
the  business  that  the  petitions*  was  arrested 
and  prosecuted."  The  language  just  quoted 
exactly  fits  this  case,  for,  as  before  declared, 
the  evident  Intention  of  the  framm  of  the 
ordinance  was  to  Impose  a  tax  upon  the  busi- 
ness of  selling,  and  it  la  clear,  from  the  alle- 
gations of  the  complaint,  that  the  petitioner 
was  arrested  and  prosecuted  for  and  convict- 
ed of  carrying  on  the  business  of  selling  liq- 
uors without  the  required  license. 

The  ordinance  appears  to  be  valid  In  all 
rejects  and  to  represent  a  legitimate  crystal- 
llisatlon  of  the  power  of  police  expressly  vest- 
ed by  the  Constitution  in  all  the  dUes,  towns, 
and  townships  of  the  stat& 

For  the  reasons  herein  given,  the  writ  is 
discharged,  and  the  petitioner  is  remanded. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NKTT,  J. 


PACIFIC  PAVING  CO.  v.  VEBSO  et  aL 

(Civ.  242.) 

(Court  of  Appeal,  First  District,  California. 
Jan.  8,  1910.) 

1.  Municipal  Cobpobations  (|  203*)— Stbeet 
impboveubnts  —  besolunoh  —  jdbisdic- 

TION. 

Under  St  1880,  e.  168. 1  8,  providing  that, 
before  ordeiinc  any  work  done  or  Improvemeat 
made  which  is  aatborized  by  section  2,  the  city 
council  shall  pass  a  resolution  of  intentioD  so  to 
do,  describing  the  work,  the  resolution  of  in- 
tention in  due  form  and  properly  adopted  Is  the 
basis  of  all  further  proceedings. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oo^rations,  Cent.  Dig.  H  773-775 ;  Dec.  Dig. 

2.  evidencb  (i  10*)  —  judiciai.  notice  — 
Stbbsts. 

A  court  may  take  judicial  notice  of  tbe 
streets  of  a  city,  of  their  boundaries,  and  their 
relation  to  each  other. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S|  11,  12 ;  Dec.  Dig.  1 10.*] 

8.  Municipal  Cobpobations  (i  840*)— STBEvr 

IUPBDVKHENTS— RESOLUTION  OF  INTENTION 

~-DEBcaiPTioN  or  Wobk — "Intbbsbgtion." 
Under  St  1885,  c.  153,  I  S,  providing  that, 
before  any  woA  shall  be  done  or  improvement 
made,  the  dty  eouncdl  shall  pass  a  resolution 
of  Intention  so  to  dc^  and  describing  the  work, 
the  board  of  supervisors  of  the  dty  and  county 
of  San  FranctiGo  passed  a  resoluoMi  of  Inten* 
tion  to  order  the  loIlowlnK  street  work  In  the 
dty,  to  wit:  "That  granite  curbs  be  laid  where 
□ot  already  laid  on  the  Intersection  ot  San  Jose 
avoine,  Twenty-EXghth  and  Onerrero  streets, 
and  that  the  roadway  of  said  intersection  be 
paved  with  blttunlnous  rock  except  that  portion 
required  by  law  to  be  kept  in  order  by  the  rail- 
road company  liaving  tracks  thereon."  Such 
resolution  was  followed  by  a  resolution  order- 
ing the  woA,  and  directing  "that  granite  curbs 
be  laid  where  not  already  laid  on  the  Intersec- 
tion of  San  Jose  avenue,  Twenty-SSghth  and 


Guerrero  streeti,  and  that  the  roadway  of  said 
intersection  be  paved  with  bituminous  loA  ex- 
cept that  portion  required  by  law  to  be  kept 
in  order  by  the  railrcnd  company  having  traebi 
thereon."  Held,  that  the  word  "hitersecti(m" 
interpreted  in  ita  broadest  sense  meant  the  place 
where  the  three  streets  crossed  each  other,  and 
that  the  letting  of  a  contract  for  the  improve- 
ment of  a  space  outside  such  intersection  was 
unanthorised,  and  an  assessment  levied  thereon 
was  void  on  its  face,  the  act  requiring  that  ttie 
notice  of  Intention  shall  describe  the  work,  and 
the  limits  of  the  district  with  common  certainty, 
so  that  a  person  of  ordinary  anderstanding 
would  know  what  it  was  proponed  to  do. 

[Ed.  Note.— For  other  casea.  see  Mnnidpai 
Corporatioiu^  Cent  Dig.  1  869;  Dee.  Dig.  I 
340.* 

For  other  definitional  see  Words  and  Phrases, 
vol,  4,  p.  8724.J 

4.  Municipal  Cobpobations  (|  5e2*>— Bruarr 

IMPBOVEUENTS  —  InVAUO    A88B88HBNT  — 

Faxlubb  to  Appeal— Collateral  Attack. 
Where  certain  lots  were  assessed  for  street 
Improvements  contrary  to  the  provisions  of  the 
San  Francisco  dty  charter  (St  1899,  p.  297,  c  2, 
S  8).  defining  property  subject  to  assessment  for 
such  lny)rovementB,  and  also  for  work  done  out- 
side the  zesolntion  of  Intention,  so  that  the  as- 
aessment  was  void  on  its  face,  tne  property  own- 
ers were  not  required  to  appeal  from  the  iisni  nn 
ment  but  were  entitled  to  rely  on  its  invalidity 
as  a  defense  to  a  suit  to  enforce  it 
_[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporatioos,  Dec  Dig.  |  &82.*1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  tbe  Pacific  Paving  Company 
against  Peter  Verso  and  others.  Judgment 
for  defendants,  and  plaintilT  appeals:  Af- 
firmed. 

See,  also,  106  Pac  136. 

W.  J.  BartneCt  and  B.  K.  Bamnra,  fin  ap- 
.pellant  Alexander  D.  K^eo,  for  lespondKitti. 

COOPm,  p.  J.  This  action  was  bnmgfat 
to  recover  separate  asBesamenta  agaliut  tbe 
several  d^Mdanta,  IS  In  number,  on  a  street 
assessment  for  paving'  and  cntbliv  "the  Id- 
tersection  of  San  Jose  avenue^  Twenty-Eighth 
and  'Ourarero  streets,"  in  the  and  coun- 
ty of  San  Frandfloo;  Hie  court  made  find- 
ings, uptm  which  judgment  vu  wdwed.  and 
entered  In  favor  of  eadi  of* the  defendanta. 
The  plaintiff  toade  a  motion  for  a  new  trial, 
whldi  waa  denied,  and  this  appeal  la  from 
the  judgment  and  order. 

The  contract  was  entered  Into  and  all  the 
preliminary  proceedings  taiwn  under  the  act 
of  1886  (St  1886)  p.  147),  commonly  called 
the  "Vrooman  act,*'  but  tbe  work  was  not  com- 
pleted, nor  was  tbe  assessment  Issued,  until 
the  charter  of  San  Franclseo  became  effect- 
ive. The  act  provides  (section  8)  that  "before 
ordering  any  work  done  or  ImiHwramait 
made  whidi  Is  authorised  by  sectiai  2  of  thia 
act;  tbe  dty  conncQ  sball  pasa  a  rescdntlon 
of  Intentfm  so  to  do  and  describing  the  irotk, 
*  •  •  TiM  reeolntloa  of  intention  in  do* 
ftmn  and  v^apatty  adopted  is  the  Coimdatloii 
and  basis  upon  wtateh  all  further  proceedinsB 
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must  stand.  It  Is  the  essential  thing  which 
clothes  the  dty  authorities  with  Jurisdiction 
to  proceed  with  the  proposed  improvements. 
The  T»y  meaning  of  the  word  "jurisdiction" 
Is  power  to  bear  and  determine;  and,  If  no 
resolution  of  Intention  was  passed  Buhatan- 
tially  as  required  by  the  statute,  there  was 
no  power  in  the  municipal  authorities  to  let 
the  contract,  issue  the  assessment,  or  to  take 
any  other  of  the  various  steps  by  which  a 
valid  lien  could  be  created  upon  the  adjoin- 
ing lots.  In  order  that  what  is  said  here  may 
be  understood  tlie  following  diagram  1b  in- 
serted, which  shows  the  location  of  the  land 
assessed  and  the  place  where  the  woric  was 
done: 


The  court  found  that  the  board  of  super- 
visors passed  a  resolution  as  follows:  "Re- 
aolved,  that  It  la  the  Intention  of  the  board  to 
order  the  fbUowlng  street  work  In  the  city 
and  county  of  San  Frandsco:  that  granite 
curbs  be  laid  where  not  already  laid  on  the 
Intersection  of  San  Jose  avenue,  Twenty- 
Eighth  and  Guerrero  streets,  and  that  the 
roadway  of  said  intersection  be  paved  with 
bituminous  rock  except  that  portion  required 
by  law  to  be  kept  in  order  by  the  railroad 
company  having  tracks  thereon" — and,  fur- 
ther, that  this  resolution  was  followed  by  a 
resolution  ordering  the  work  to  be  done,  as 
follows:  "That  granite  curbs  be  laid  where 
not  already  laid  on  the  Intersection  of  San 
Jose  avenue,  Twenty-Eighth  and  Guerrero 
streets,  and  that  the  roadway  of  said  Inter- 
•ection  be  paved  with  bituminous  nx^  except 
tbst  portion  required  by  law  to  be  kept  in  or^ 


der  by  the  railroad  company  having  tracks 
thereon."  The  court  further  found  that  "at 
all  of  the  times  In  the  complaint  mentioned 
the  roadway  of  San  Jose  avenue,  Twenty- 
Eighth  street  and  Guerrero  street,  and  of  the 
whole  thereof,  were,  and  each  and  every 
part  of  it  was,  an  open  public  street,  and 
duly  dedicated  to  public  use,  and  the  width 
and  grade  thereof  officially  established  as 
by  law  in  such  cases  made  and  provided ; 
that  San  Jose  avenue^  Twenty-Eighth  street, 
and  Guerrero  street  do  not  Intersect ;  that 
there  Is  no  such  place  as  the  Intersection  of 
San  Jose  avenue,  Twenty-Eighth  street,  and 
Guerrero  street  In  the  city  and  county  of 
San  Francisco." 

It  is  claimed  that  the  latter  finding  Is  not 
supported  by  the  evidence.  The  diagram  and 
plat  which  were  annexed  to  the  assesBment, 
and  which  appear  to  have  been  used  od  the 
trial,  show  the  relative  position  of  the  Im- 
provement and  the  streets ;  and  not  only  this, 
but  the  court  had  a  right  to  take  Judicial  no- 
tice of  the  streets,  of  tbelr  boundaries,  and 
of  their  relation  to  each  other.  Brady  v. 
Page,  69  Cal.  S2:  Williams  v.  Sav.  St  Loan 
Soe.,  97  Oal.  122,  31  Pac.  908;  Labs  v.  Cooper, 
107  Cal.  657,  40  Pac.  1042.  The  act  requires 
that  the  notice  of  intention  shall  describe  the 
work,  and  the  courts  so  hold.  Richardson  v. 
Heydrafeldt,  46  Cal.  68;  Fay  v.  Reed,  128 
Cal.  857.  00  Pac.  927 ;  Bay  Rock  v.  Bell.  133 
Cal.  150,  65  Pac.  Piedmont  Paving  Co. 
V.  Allman,  136  Cal.  88,  68  Pac.  493 ;  Treanor 
T.  Houghton.  108  Cal.  53,  36  Pac.  1081.  In 
the  latter  case  it  la  said:  "The  range  of  the 
district  to  be  Included  within  a  single  Im- 
provement, and  the  character  of  the  work 
to  be  performed  therein  within  the  speclflca- 
tlons  of  the  statute  Is  left  to  the  Judgment 
of  the  boai^  The  resolution  of  intention 
must,  Jiowever,  define  alike  the  Umlte  of  the 
district  and  the  nature  of  the  work  to  be 
done."  Here  the  limits  of  the  district  were 
not  defined  or  described.  The  only  reference 
was  to  the  Intersection  of  the  three  streets. 
If  we  onploy  the  word  "Intersection"  In  its 
broadest  sense  and  meaning,  as  being  the 
place  where  the  three  streets  cross  each  oth- 
er, or  that  part  of  the  street  that  Is  common 
to  and  a  part  of  each  of  the  three  streets, 
there  appears  from  the  diagram  to  be  only 
a  small  triangle  Included  within  the  three 
streets,  that  Is  a  small  triangle  north  of  the 
southerly  line  of  Tw^ity-Elghth  street  ex- 
tended, west  of  the  easterly  Hue  of  Guerrero 
street  extended,  and  east  of  the  westerly  line 
of  San  Jose  avenue,  and  that  is  a  part  of 
each  of  the  three  streets.  In  one  sense  this 
small  triangle  Is  where  the  three  streets  In- 
tersect or  cross  each  other,  but  the  area  Is 
apparently  only  a  few  square  feet  and  a  very 
small  part  of  the  surface  of  the  street  upon 
which  the  work  was  done.  If  the  resolution 
of  Intention  described  this  small  triangle,  it 
certainly  conld  not  be  held  to  Include  a  de- 
scription of  all  that  part  of  the  street  Includ- 
ed within  the  exterior  Ilmita  of  the  crossing 
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■of  Gaerrero  and  Twenty-Eighth  streets,  and 
of  all  that  part  of  the  Ittroet  within  the  ex- 
terior limits  of  the  chmring  oi  Twentr-E^ghtb 
-street  and  San  Jose  avenue^  nor  of  that  part 
•of  the  street  Included  within  the  exterior 
lines  of  the  crossing  of  Guerrero  street  and 
"San  Jose  a  venue,  nor  of  all  that  twrftory 
which  is  dearly  only  a  part  of  San  Jose  ar- 
^ne  and  no  part  of  either  Gaerrero  or  Twen- 
ty-Eighth  street.  A  part  of  the  street  upon 
which  the  paving  was  doae  was  San  Joee 
ATenue  and  not  common  to  either  of  the  oth- 
er Streets.  Now,  if  upon  the  most  Iltwral 
rule  we  called  the  portion  of  the  street  which 
Is  a  part  of  each  of  the  three  streets  named 
the  Intersection  of  those. streets,  we  have  no 
resolution  of  Intention  to  pave  any  other  part 
of  the  street  which  was  paVed.  If  we  can 
hold  that  such  description  Includes  all  the 
parts  of  the  streets  which  were  paved  and 
curbed  by  the  plaintiff,  upon  the  same  prin- 
ciple we  could  hold  that  the  resolution  of  In- 
tention described  all  tbe  work  if  It  had  ex- 
tended for  blodu  along  San  Jose  avenue,  and 
for  blocks  along  Twenty-Eighth  street  and 
for  blocks  along  Guerrero  street  We  think 
the  limits  of  the  district  must  be  defined  at 
least  to  a  common  certainty  bo  that  a  x>er8on 
of  ordinary  understanding  would  know  what 
It  is  proposed  to  do.  The  plaintiff  In  putting 
in  Its  bid  does  not  appear  to  have  had  clear- 
ly in  mind  the  amount  of  work  called  for  by 
the  resolution  of  IntentloD,  and  to  have  un- 
derstood that  it  Included  a  much  less  area 
than  that  upon  which  the  work  was  done,  as 
it  computed  tbe  total  cost  of  the  work  by  the 
lineal  foot  for  curbing,  and  by  the  square 
foot  for  paving,  at  f650,  and  so  stated  in  its 
bid.  After  it  put  hi  Its  bid  snd  gave  its 
UmS.  for  $d60,  it  completed  the  work,  and  tbe 
city  en^neer  computed  the  amount  at  ¥3,101.- 
08,  nearly  five  times  the  amount  whtch  the 
plaintiff  evidently  bad  In  mind  when  it  stat- 
ed or  computed  that  the  total  cost  would 
be  f650.  The  finding  Is  therefore  supported 
the  evidence  as  applied  to  all  the  work 
except  a  small  fraction  which  Is  Insignificant 
as  compared  with  the  total  area.  It  Is  plain 
beyond  controversy  that  the  resolution  of  In- 
tCTtlon  did  not  describe  any  place  where  the 
work  was  to  be  dom  other  than  the  small 
triangle  or  biteraectlon  of  the  three  streets. 

In  Partridge  t.  Lacas,  99  Gal.  519,  3S  Fac. 
1082,  it  was  h^d  that  the  board  did  not  have 
jurisdiction  to  make  other  Improvements 
than  those  described  in  the  resolution  of  In- 
t«itl(Ki.  The  court  said:  **It  Is  plain  that 
the  work  described  In  the  resolution  of  Inten- 
tion did  not  Include  tbe  construction  of  rock 
gutterways  in  the  street  to  be  macadamized. 
Therefore  the  board  of  trustees  did  not  un- 
der the  rule  above  stated  acquire  Jurisdiction 
to  contract  for  such  gutterways,  and  the  con- 
tract as  to  these  Is  void."  In  San  Jose  I. 
Ca  V.  Anzerals,  100  Cal.  498.  89  Pac.  850,  it 
was  held  that,  where  the  res^ntlcm  of  intm- 
tlon  described  tbe  proposed  Improvements  as 
"granite  or  artlAclal  stone  curbing;"  it  gave 
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the  board  no  Jurisdiction  for  the  reason  that 
the  work  was  not  described.  The  court  there 
said.  In  speaking  of  the  resolution  of  inten- 
tion: "By  this  statute  tbe  Legislature  has 
required  the  dty  conndl  to  determine  the 
charact»  and  ex^t  of  any  Improvement 
that  is  to  be  made  upon  the  public  streets ; 
but  in  the  present  case  that  body,  Instead  of 
itself  determining  this  matter,  has  not  even 
designated  the  officer  or  person  by  whom  the 
character  i>C  the  Improvement  shall  be  de- 
termined." It  appears  to  be  equally  Impor- 
tant that  the  place  or  places  upon  which  the 
work  is  to  he  done  should  be  described.  la 
f^  the  language  of  section  2  of  the  Vroo- 
man  act  that  the  dty  conndl  may  "order  the 
whole  or  any  portion  either  in  length  or  in 
width  of  the  streets  •  •  * "  to  he  grad- 
ed or  paved,  contemfdates  that  the  resolution 
of  Intention  and  the  order  ediall  desUcnate  the 
portion  or  portions  ot  the  streets  to  be  im* 
proved. 

Tbe  aiglneer*8  certificate  divided  the  lo- 
cality where  the  paving  was  done  Into  three 
separate  parts  or  deso-Iptlons  as  follows:  (1) 
265  square  feet  on  the  north  half  of  Twoity- 
Sighth  street  between  San  Jose  avenue  and 
Guerrero  street;  4,156  square  ffeet  on  the 
south  half  ot  San  Jose  avenue;  (H)  9.037 
square  feet  on  the  ronalndn  of  the  crossing, 
The  court  fotmd.  that  all  the  paving  had  tak- 
en pKce  at  the  following  places:  <1)  On  San 
Jose  aTOune  south  of  the  northerly  line  ot 
Twenty-Eighth  street  steaded  easterly;  (9 
on  Twenty-Eighth  street  between  Guerrero 
street  and  San  Jose  aveniie;  on  Guerrero 
street  south  of  the  southerly  lln^  of  Twenty- 
Eighth  Btrert  and  northwest  of  San  Jose 
avenue;  (4)  on  the  crossing  or  Intersectloa  ot 
Twenty-Eighth  and  Guerrero  streets. 

In  the  assessment  the  work  done  on  the 
third  area  last  above  mratloned  Is  deacribed 
as  follows:  All  work  except  that  done  aa  the 
east  side  of  San  Jose,  avwue  and  on  Twenty- 
EU^th  straet  between  Guerrero  street  and 
San  Jose  avenue,  and  was  assessed  ratlrdy 
upon  the  land  fronting  m  Twenty-EIi^th 
and  Guerrero  rtre^  Under  tiie  plain  pro- 
visions ot  the  charter  (chapter  2.  i  8,  St 
1^,  p.  297)  the  assessment  should  have  been 
upon  lots  1  to  18,  being  all  tbe  lots  fronting 
on  the  quarter  blocks  and  Irregular  blocks 
cornering  cm  the  Intersection.  For  the  work 
done  on  the  small  triangle  common  to  Twen- 
ty-Eighth street,  Guerrero  street  and  Spn 
Jose  avenue,  as  described  in  the  resolution  of 
intention,  It  Is  dlfflcnlt  to  say  as  to  bow  the 
assessmait  should  have  been  made,  as  this 
particular  triangle  Is  bounded  entirely  by  San 
Jose  avenue,  Guerrero,  and  Twenty-Eighth 
streets,  and  there  does  not  appear  to  be  any 
blocks  adjoining  or  quartering  upon  It  un- 
less we  speak  of  ttw  blodts  on  tbe  opposite 
sides  of  the  streets  as  adjoining  or  gnarter- 
Ing  upon  It  It  is  the  settled  rule  tbat  In 
such  case  the  assessment  Is  void  on  Its  face, 
and  the  owners  of  the  assessed  lots  do  not 
have  to  appeal  to  the  dty  couiicil  ft>r  ttie 
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cDrnctfam  of  tbe  asseMonent  Ryan  t.  AU- 
schnl,  103  CaL  174^  37  Pac.  839;  Kenny  t. 
KeUy,  113  Oal.  864,  46  Pac.  68B;  DigglnB  t. 
Brown,  76  CaL  SIS,  18  Fa^  878;  San  Diego 
InTflSbnent  Co.  r.  Shaw,  129  Cal.  278.  61 
Pac  1062.  In  the  latter  case  It  la  Bald:  "De- 
fendant was  the  ovner  of  one  of  the  lots  on 
the  east  side,  and  the  asaessment  against  his 
lot  was  fSljbi,  b^ng  the  amount  with  which 
It  la  aoni^t  to  durge  the  lot  In  this  action. 
'Whefhw  or  not  ttie  Judgment  la  correct  de- 
pends upon  the  validity  of  the  assessment  so 
mada  The  dty  authorlttea  have  no  power 
to  assess  tiie  entire  cost  of  grading  tbe  street 
on  tbe  lots  on  cm  side  thereof.  *  •  •  " 

The  authority  to  levy  the  assessment  In 
this  case  In  the  manner  In  which  It' was 
levied  Is  not  found  In  the  statute;  Subdlvl- 
Blon  1  of  sectltu  7  of  the  act  expressly  de- 
clares that  tbe  expenses  Incurred  for  any 
work  authorized  by  the  act  shall  be  assessed 
upon  the  lots  and  lands  frimtliME  thereon,  ex- 
cept as  otherwise  spedflcally  provided.  Tbe 
cases  cited  by  aKwllant  are  cases'  In  which 
the  assessment  was  not  correctly  apportion- 
ed and  distributed^  or  where  certain  lands 
were  improperly  left  out  In  snch  case  tbe 
owners  of  tbe  lots  that  are  pn^rly  assessed 
tat  at  least  a  part  of  tiie  work  must  appeal 
to  the  board  of  supervisors  and  have  the  aa- 
seesment  corrected,  or  they  will  not  he  heard 
to  complain ;  bnt  such  Is  not  thia  caae.  Here 
many  of  the  lots  were  assessed  t<x  Improve* 
ments  tor  which  Ote  board  had  no  power 
to  assess  them  under  any  circumstances.  As 
before  stated.  It  has  been  many  times  held 
that.  If  an  aaaesBment  Is  void,  the  owner  need 
not  appeal  to  the  board,  bnt  may  tO^f  upon 
such  fact  when  It  is  att«npted  to  enforce  tbe 
assessmoit  - 

It  is  not  necessary  to  decide  the  other  quee- 
tlons  dlacnssed  by  cotmsei,  as  tbe  points 
which  we  have  decided  dispose  of  the  case. 

The  Judgment  and  order  are  affirmed. 

We  concur:   HALI^  J.;  KBRRIGAN.  J. 


BOTSFORD  V.  HEKET.   (Civ.  734.) 

(Court  of  Appeal,  Second  District.  California. 
Jan.  5,  1910.   Rehearine  Denied  b;  Su- 
preme Court  March  S,  1910.) 

1.  COBFOBATIOlia  a  118*)— CONTBACTS— DXUV- 
EBT. 

Where  the  terms  of  sale  of  miDln;  stock 
were  complete,  and  tbe  seller  deposited  tlie  stock 
in  a  liank  (or  delivery  on  payment  of  a  note  for 
the  price  as  requested  by  the  buyer,  the  sale 
was  complete,  for  the  delivery  to  the  bank  was 
equivalent  to  a  deposit  for  delivery  on  the  pay- 
ment of  the  stipulated  price,  and  the  liank  was 
an  ajcent  of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  497,  498;  Dec.  Dig.  { 

2.  Sales  201*)— Contbacts. 

The  principles  embodied  in  Civ.  Code,  | 
3090.  providinx  that,  though  a  grant  be  not 
actuallf  delivered  into  the  pos6«egion  of  the 
grantee,  it  will  be  deemed  constnictivelj  deliv- 
ered where  it  is  delivered  to  a  stranger  for  the 
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benefit  of  the  grantee,  and  hia  esaent  It  shown 
or  may  be  presumed,  are  applicable  to  any  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S!  529-541 ;  Dec  Dig.  {  201.'] 

a.  CoBpoaATioNB  (8  11S*>— Passiko  or  Titlk 

.—Remedy  of  Seller. 

Where  a  delivery  of  stock  by  the  seller  to 
a  bank  for  delivery  to  the  buyer  on  specified 
conditioiis  was  made  pursuant  to  the  request  of 
the  buyer,  the  title  passed  to  the  buyer,  and  the 
seller  could  sue  for  the  price. 

[Ed,  Note.— For  other  cases,  see  Coriwrations, 
Cent.  Dig.  H  407,  498;  Dec.  Dig.  {  11&*] 

Aiq;>eal  from  Superior  Oourt,  Los  Ancles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  W.  F.  Botitf  ord  against  Ben  Hon- 
ey. From  a  Judgment  for  plaintiff,  and  from 
an  order  deuylug  a  new  trial,  defendant  ap. 
peals.  Affirmed. 

Marshall  Stinson.  for  appellant.  Max  Loe- 
wenthal  and  Doils  &  LoewenthaU  for  re- 
spondent 

ALLEN,  P.  J.  Appeal  by  defradant  from 
a  Judgment  and  an  order  denying  a  new  tri- 
al. The  action  was  one  to  recover  the  pur- 
chase price  of  certain  shares  of  mining  stodc 
alleged  to  have  been  sold  by  one  Melius  to 
defendant  lose  an  agreed  price,  and  the  as- 
signment of  the  claim  for  such  unpaid  pu^ 
chase  mon^  by  Melius  to  plalntUf.  The 
court  found  that  on  June  17,  1907,  Uellus 
sold  and  delivered  to  defendant  ^he  shares 
of  stock ;  that  defendant  agreed  to  pay  there- 
for the  sum  of  $14,500  on  or  before  Septem- 
ber 10,  1907;  that  before  suit  the  dmand 
was  by  Melius  assigned  to  plaintiff,  and  by 
reason  of  nonpayment  Judgment  went  for 
plaintiff  in  the  sum  demanded. 

It  Is  contended  by  appellant  that  the  evi- 
dence is  Insufficient  to  support  the  flndlngs 
with  reference  to  the  sale,  or  the  sgreement 
to  pay  the  stipulated  price,  or  the  assignment 
of  the  dalm.  The  contract  was  evidenced  by 
correspondence  in  which  defendant  offered 
to  pay  Mellns  In  cash  on  or  before  Augiut 
10,  1907,  doIUir  fOr  dollar  on  account  of  hia 
ordinal  investment  In  the  Hardshell-Flux 
mining  properties,  and  910,000  In  addition. 
Melius  on  the  11th  day  of  June,  by  letter, 
accepted  the  prt^osltlon,  and  notified  defend- 
ant that  he  had  placed  the  9,000  shares  of 
stock  In  the  American  National  Bank  sub. 
Ject  to  hia  order,  when  $14.S00  was  paid  to ^ 
the  hank,  and  that  tbe  bank  would  forward 
a  note  to  be  signed  evidencing  the  debt,  pay- 
able August  10th.  without  Interest.  Defend- 
ant on  June  14th  wrote  to  Melius  objecting 
to  the  form  of  the  note  sent  by  the  bank  and 
Inclosing  a  note  in  such  form  as  he  would 
sign,  but  asked  to  modify  his  proposal  to  pay 
August  10th  and  make  the  note  payable  Sep- 
tember 10,  1907,  and  In  the  letter  atated  that 
the  modification  of  his  original  offer  was, 
total  cash  sum  to  be  paid  thirty  days  later 
than  the  date  first  mentioned,  and  required 
Melius  to  make  a  written  assignment  of  his 
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Interest  hi  mSd  mining  properties,  which, 
with  the  shares  of  stock  assigned,  were  to 
be  idaced  In  flscrow,  dellwaUe  upon  pay- 
ment of  the  note.  Mellns  aoc^ted  the  mod- 
Iflcatlm  and  by  written  assignment  trans- 
ferred to  defendant  all  Us  Interest  in  the 
mining  properties,  and  dellTered  the  idums 
of  stock,  doly  Indorsed,  to  the  American  Na- 
tional Bank  to  be  delirered  upon  payment  of 
the  note,  and  defendant  was  notified  by  jdel- 
l08  of  this  tEct  It  was  not  necessary  In  or- 
der to  complete  the  contract  that  the  bank 
give  a  notice  to  the  same  pnrport  Mellos's 
notice  was  soffldent  to  apprise  defendant  of 
the  full  compliance  with  his  demands  In  ref- 
erence to  the  escrow.  It  Is  conceded  that  the 
original  inrestmait  of  Uellns  in  the  mining 
properties  and  this  stock  was  $4,600.  We 
do  not  think  Uiat  ivpellanrs  ccmtention  that 
no  contract  was  to  be  conq>leted  nntU  the 
note  was  signed  and  forwarded  can  be  sns- 
talned.  The  terms  of  llie  ^reement  were  all 
complete,  the  price  at  which  the  stoi^  was 
purchased  was  stipulated,  and  even  the  time 
of  paymoit  was  stated.  Tbe  deposit  In  the 
bands  of  the  bank  for  delivery  upon  payment 
of  the  not^  as  requested  by  defendant,  was 
equivalent  to  a  deposit  for  delivery  apon  the 
payment  of  a  stipulated  price.  The  deUvery 
to  the  bank  by  Mdlus  was  to  an  agent  of 
the  purchaser  designated  by  him,  and,  when 
80  delivered.  It  was  too  late  for  either  jtarty 
to  retract,  and  the  sale  was  conqilete.  The 
due  and  proper  indorsement  of  the  stock  Is 
made  to  appear  from  the  evidence.  Section 
iwse,  Giv.  Code,  provides  that:  "Though  a 
grant  be  not  actually  delivered  Into  the  pos- 
session of  the  grantee.  It  Is  yet  to  be  deem* 
ed  constmctlTdy  delivered  in  the  following 
cases :  *  *  *  02)  Where  it  is  delivered  to 
a  stranger  for  the  benefit  of  the  grantee,  and 
bis  assent  Is  shown,  or  may  be  presumed." 
B^erring  to  this  sectiott  of  the  Code,  our  Su- 
preme Court  in  Carr  Howell,  1S4  Gal.  380, 
97  Pac.  888,  says:  "While  tills  section  re- 
lates by  Its  terms  to  a  grant,  we  think  the 
prindptes  therein  laid  down  are  equally  ap- 
plicable to  any  contract"  There  is  no  room 
for  controversy  as  to  the  absolute  and  on- 
quallfled  character  of  Mellos's  acceptance  of 
the  offer.  The  delivery  being  made,  although 
constructively  bat  pursuant  to  defradant's 
•  request  and  demand,  the  title  passed  to  Hon- 
ey and  plaintiff  possessed  elective  remedies 
upon  default,  of  wblch  suing  tor  the  purchase 
price  Is  one.  Lasslng  v.  James,  107  Cal.  SSS, 
40  Pac.  534.  We  see  nothing  In  Van  Allen 
T.  Francis,  123  Cal.  474.  S6  Pac.  339.  estab- 
llsblng  a  contrary  doctrine.  Tbe  assignment 
appenring  In  the  record  seems  to  ns  to'  be 
complete  and  a  full  performance  of  tbe  con- 
ditions imposed  by  defendant  In  his  letter  of 
June  14th. 

We  see  no  prejudldal  error  In  the  record, 
and  the  Judgment  and  order  are  afllrmed. 

We  con^r:   SBAW,  J.;  TAOGABT,  J. 


FmCH  V.  FINCH  (WESTEBN  KAT.  BANK 
or  SAN  FKANOISOa  Garnished. 

(Civ.  690.) 

(Court  of  Appeal.  Third  Distxit^  California. 
Dec.  21,  1909.    Rehearing  Denied  by 
Supreme  Oonrt  Feb.  17,  1910^ 

1.  Cabnishiceitt  a  112*)— Pathbht  bt  Gu- 

IflSHEE  AFTKB  SEBVICK  Of  WBII— lUBlUTI 

TO  JuDouBNT  CssorroB. 

In  detennioiog  tbe  liability  of  garnishee 
bank  to  pay  to  the  jodgment  creditor  a  sum 
which  it  admitted  in  its  answer  in  tbe  garnish- 
ment proceedings  that  it  held  for  the  debtor,  bul 
which  Is  afterwards  paid  to  satisfy  an  execu- 
tion upon  a  jndsment  against  the  same  debtor 
after  the  garnishment  writ  Issued,  a  decree  in 
an  accountins  proceeding  by  tbe  judgment  cred- 
itor against  tbe  debtor  and  others,  brought  be- 
fore the  gamlabment  proceedings,  restzaiaiag 
the  bank  from  paying  ont  any  money  belonging 
to  the  debtor,  was  Immaterlu  upon  the  baink^ 
liability  under  tbe  garnishment 

[Ed.  Note. — For  other  Gamlabment 
Gent  Dig.  |  236;  Dec  Dig.  |  112.*] 

2.  Gabhishirht  (I  148*)— PBocBEDinaa— Db- 

HIAL  or  iKDESnDHBSS— £mCT. 

Code  a?.  Pro&  i  719,  permits  the  Judge 
to  order  any  unexempt  property  of  a  Judgment 
debtor,  or  due  bim,  to  be  applied  to  the  satis- 
faction of  a  Judgment,  but  prohibits  such  order 
as  to  money  in  the  hands  of  anottier  or  claimed 
to  be  due  Uie  Judpnent  debtor  from  him  if  such 
person  denies  tbe  debt,  and  section  720  permiu 
an  action  by  tbe  Judgment  creditor  against  a 
third  party  to  recover  the  property  or  debt 
where  the  debt  is  denied.  Eetd,  that  the  gar- 
nishee's denial  of  Indebtedness  wonld  not  pre- 
vent the  making  of  an  order  under  aseUon  T19 
If  tbe  other  avetments  and  admiaslona  ^owed 
the  existence  of  the  Indebtedness. 

[Bd.  Note.— For  other  cases,  see  Gsmishmeot. 
Cent  Dig.  9i  27S-279;  Dec  Dig.  {  14&*] 

8.  Gabnibhicent  a  112*)— DisoHABOB — Pat* 

HBHT  BT  GABRISHBB— PATUBHT  TO  DlFFKB- 

BNT  Cbeditob— -Unauthobized  Patuent. 
Code  Civ.  Proc.  |  544,  provides  that  all 
persons  owing  debts  to  defendant  at  the  time  of 
service  <^  a  raipy  of  the  writ  of  attachment  and 
notice  upon  them,  unless  such  debts  are  paid  to 
the  sheriff,  shall  be  liable  to  plaintiff  for  the 
amount  thereof  until  tbe  attachment  is  dis- 
chained  or  the  Judgment  is  satisfied.  Appel- 
lant was  garnished  on  December  3,  1907.  but 
did  not  furnish  the  sheriff  any  luformatioo  as 
to  any  money  held  by  it  and  due  the  debtor  un- 
til cited  on  December  17tb  for  examination, 
when  it  admitted  holding  S2,000  for  the  debtor 
when  the  writ  was  served,  and  on  December 
26th  appellant  paid  that  sum  to  the  sheriff 
upon  semce  npon  It  of  a  writ  of  execution  is- 
sved  upcm  a  Judgment  rendered  against  the 
debtor  on  December  24th  in  favor  of  anothpT 
creditor,  without  mentioning  tbe  garnishment 
proceedings.  Held,  that  the  pamlshment  sub- 
stituted plaintiff  therein  for  tbe  debtor  as  tc 
the  Indebtedness  due  from  the  gamiahee.  anc 
the  payment  to  the  sheriff  reqnlTed  by  the  stat- 
ute to  relieve  the  garnishee  from  Itahlllty  ^raj 
payment  to  bIm  as  agent  for  ulaiutiff.  and  ap 
pellant's  payment  to  the  sheriff  upon  service  o 
tbe  execution  writ  was.  under  the  droamstan 
ces,  a  fraud  npon  plaintiff  and  dM  not  distdtar^ 
appellant  from  liability. 

rSid.  Note.— For  other  cases,  see  Oamiahmenl 
Cent.  Dig.  I  23S;  Dec.  Dig.  f  112.*] 
4.  GABNISHJfEWT  rt  17«*)— FOBM  OT  PbOCEBD 

1N08  Between  PuinxirF  ano  Gaknissei 
Under  the  drcumsunces,  tbe  garnishee 
liability  to  the  garnishment  plaintiff  wsw  proi 
eriy  enforced  by  an  order,  issued  upon  bearin 
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of  an  order  to  show  cause  wby  it.Bhonld  not 
paj  to  plaintiff  the  Bom  held  b;  it  when  setred. 

[Ed.  Notr.~For  other  casea,  see  Gamiahment, 
Gent.  Die  «  335;  Dec  Die.  |  176.*] 

&  GAftHIBBlfXHT  (I  176*)— Athdavitb-Oon- 
a.nBioNB. 

Where  the  ondisputed  focta  abowed  tbat 
aon»  belcmsiiis  to  the  debtor  was  delivered  to 
the  Baeriff  by  the  gamiabee  under  a  writ  of  ex- 
flcadon  stmd  upon  it,  the  gamfsbi^'i  affidavit, 
on  a  bearing  of  an  order  to  show  cause  why  It 
Bboold  not  pay  the  money  garnished,  that  it 
waa  delivared  to  the  ^eriff  in  compliance  with 
tke  attacluaait  writ;  ahoiild  be  dliRgaided  aa  a 
mere  opinioo. 

[Bd.  Note^For  other  caaei,  aee  GamlsbmeDt 
Cent.  Dig.  |  S48;  Dec  Dig.  i  176.*] 

Anwal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  James  M.  Trontt, 

Action  by  Helen  M.  Finch  against  Panl  V. 
FIncb,  in  which  the  Weatem  National  Bank 
of  San  Francisco  was  made  garalsbee.  From 
an  order  directing  garnishee  to  pay  plain- 
tiff a  certain  sum  to  be  applied  on  her  Jadg- 
mcnt,  the  garnishee  ap[>ealed.  Affirmed. 

For  decision  on  rehearing  In  Supreme  Court 
afflrming  this  decision,  see  107  Pac.  698. 

Gavin  UcNab^  for  appellant  J.  H  Smith, 
for  iMfcioudenL 

BUBNlTPr,  J.   The  record  dlfldosefl  evi- 
dence of  three  separate  actions,  all  of  which, 
vevondcnt  dalnu,  are  material  to  the  con- 
tioireg«ir.    The  first,  numbered  12,605,  was 
brouebt  October  2D.  1907,  bj  the  plaintiff 
here  atgainst  the  defendant  Findi  and  otbem 
for  an  accounting.  A  restraining  order  was 
tened  and  served  upon  this  appellant,  on 
■aid  October  29th,  enjoining  It  from  paying 
oat  in-  transferring  any  money  it  bad  on  said 
date  to  the  credit  of  the  defendant,  Paul  V. 
Finch,  ontil  the  farther  order  of  the  court 
On  NoTember  14, 1907,  the  same  plaintiff  Sled 
a  cnnplalnt  la  case  No.  ;12,S45  against  the 
■azne  defendant  to  secure  a  Judgment  for  tbe 
sun  of  $5,500  upon  a  different  transaction 
and  liability.   On  December  3,  1007,  a  writ 
of  attacbment  was  Issued  in  this  case,  and 
^pdlant  was  regularly  garnished.  Appd- 
lant  lulled  to  furnish  the  sheriff  with  a  state- 
acDt  of  the  amount  of  money  due  defendant 
or  any  information  concerning  the  same,  and 
appellant  was  cited  on  the  17th  day  of  De- 
eendier,   1007,  to  ai^ear  for  examination, 
« hereupon  appellant  "made  answer  to  said 
plaintur  that  said  Western  National  Bank 
had  In  its  possession  and  under  Its  control 
the  sam  of  $2,000  In  cash,  as  a  commercial 
account  owned  by  or  due  to  the  defendant, 
Paul  V.  Finch,  at  the  time  of  the  service  up- 
on the  said  bank  of  the  said  writ  and  order 
for  examination  as  aforesaid."   Judgment  In 
said  canse  No.  12,845  was  awarded  to  plain- 
tiff and  respondoit  herein  on  April  29,  1008. 
A  writ  Of  execution  was  thereupon  Issued, 
bat  It  was  returned  by  the  ^erifl  mmatla- 
fled  ;  appellant  answering  tbat  the  money  had 


695 

been  paid  to  tbe  sheriff  on  Decembw  26, 1907. 
On  June  9,  1906,  reaiwndent  procured  an  or- 
der citing  the  garnishee  to  appear  and  be 
examined  concerning  tbe  $2,000  which  it  had 
admitted,  on  December  17th  preceding,  to  be 
due  defradant,^  or  any  other  money  in  its 
IKWsesslon  belonging  to  defendant  at  the  time 
of  said  garnishment,  and  to  show  cause  wby 
it  should  not  be  required  to  pay  to  respondent 
tbe  said  sum  of  money.  Upon  the  hearing 
the  fbllowing  additional  facts  appeared:  On 
tbe  24th  day  of  December,  1907,  one  B.  O. 
Moyes  secured  Judgment  against  the  same 
defendant,  Finch,  for  the  sum  of  $2,270.98. 
Bxecution  Issued  Immediately,  and  on  De- 
cember 26th  appellant  was  served  with  the 
writ  and  paid  ^000  to  tbe  sheriff,  wbo  re- 
turned tbat  he  "duly  levied  on  the  26tb  day 
of  Decnnber,  1907,  upon  the  Western  Nation- 
al Bank  of  San  Francisco,  all  mon^s,  goods, 
credits,  effects,  debts  due  or  owing,  or  any 
other  personal  property  in  possession  or  un- 
der control  of  the  Western  National  Bank  of 
San  Francisco  l>elonging  to  the  Judgment 
debtor,  and  on  the  26tb  day  of  December, 
1007,  I  received  from  said  Judgmrat  debtor, 
through  W.  C.  Murdoch,  Jr.,  assistant  cashier 
of  said  bank,  the  sum  of  $2,000,"  and  this 
was  applied  in  part  satisfaction  of  said  Judg- 
ment Tbe  writ  of  attachment  In  the  present 
suit  and  the  writ  of  execution  In  the  Moyes 
case  were  served  by  different  deputies  con- 
nected with  the  sheriff's  office,  and  when  tbe 
money  was  paid  over  as  aforesaid  appellant 
did  not  Inform  the  deputy  sheriff  of  tbe  prior 
service.  The  appeal  is  from  an  order  of  tbe 
court  directing  appellant  to  pay  to  respond- 
ent tbe  sum  of  $2,000  to  be  ai)plled  toward 
the  satisfaction  of  tbe  Judgment  in  favor  of 
plaintiff.' 

Respondnit  snmmarlxes  tbe  matter  as  fol- 
lows: "Appellant  on  October  29,  1907,  was 
served  wttb  a  restraining  order,  wber^  it 
was  enjoined  from  paying  the  money  to  any 
one  at  all,  in  one  suit ;  again  on  December  8, 
1907,  appellant  was  served  with  a  notice  of 
garnishment,  and  ordered  to  hold  tbe  money 
In  another  suit  and  on  December  26,  1907. 
appellant  is  served  with  a  writ  of  execution 
in  a  third  and  separate  suit  and  appellant, 
without  question  pays  the  money  to  tbe 
sheriff  on  this  writ  In  tbe  third  suit  though 
the  injunction  and  attachment  are  still  Id 
fun  force  and  effect,  and  now  appellant  asks 
the  court  to  sanction  gross  negligence  or  will- 
ful disregard  of  tbe  law  and  relieve  appel- 
lant of  tbe  direct  liability  created  by  stitute. 
In  which  event  either  the  sheriff  or  the  plain- 
tiff, who  are  Innocent  parties,  must  suffer." 

Consideration  of  the  Injunction,  we  think, 
should  be  eliminated  from  this  proceeding,  as 
is  was  Issued  In  an  entirely  different  action, 
and  It  has  no  relevant  connection  with  the 
order  in  controversy  here. 

Appellant  contends:  "(1)  Tlxnt  the  trial 
court  bad  no  Jurisdiction  to  make  the  order 
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aitpealed  from;  and  ^  that  conceding  the 
question  ot  JurisdlctloD  for  the  parpose  of  the 
argament,  and  not  otherwise,  the  paj-ment 
to  the  aheriff  was  a  complete  discharge  of 
all  liability  on  the  part  of  the  appellant" 
The  arowal  of  the  want  of  jurisdiction  Is  bas- 
ed opon  the  ground  of  the  denial  of  the  In- 
debtedness at  the  time  of  the  service  of  plain- 
tiff's execution  supported  by  the  evidence 
that  the  money  was  paid  to  the  sheriff  on 
said  26th  day  of  December,  1907.  In  this  be- 
half it  l8  omtended  by  the  learned  counsel 
for  appellant  that  this  reuiedy  by  proceed- 
ings supplementary  to  execution  "to  disclose 
and  subject  to  the  satisfaction  of  the  judg- 
ment  a  fund  in  the  hands  of  the  garnishee  or 
any  Indebtedness  owing  by  the  garnishee  to 
the  Judgment  debtor"  Is  limited  to  cases 
where  "the  garnishee  In  such  supplementary 
proceedings  admits  the  possession  of  such 
fund  or  the  Indebtedness  claimed  to  be  due 
from  blm  to  such  Judgment  debtor,  and  that 
this  does  not  contemplate  the  litigation  of 
any  rights  or  claims  of  such  garnishee  or  a 
personal  mon^  Judgment  against  him." 

The  provisions  of  the  statute  directly  in- 
volved in  the  solaticHi  of  the  question  are 
sections  710  and  720  of  the  Code  of  ClTil  Pro- 
cedure. In  the  former  It  is  provided  tliat 
"the  Judge  or  referee  may  ordw  any  proper- 
ty of  the  Judgm»t  debtor,  not  exempt  from 
execution  in  the  hands  of  su<dL  debtor,  or  any 
other  person,  or  due  to  the  Judgment  debtor, 
to  be  applied  toward  the  satisfaction  of  the 
Judgmoit;  but  no  such  order  can  be  made  as 
to  mon^  or  property  In  the  hands  of  any 
other  person  or  claimed  to  be  due  him 
to  the  Judgment  d^tor  if  such  penaa  claims 
an  Interest  In  the  property  adverse  to  the 
Judgment  debtor  or  denies  the  debt"  And 
section  720  provides  that  where  sufA  claim 
Is  made,  or  the  d^t  denied,  an  action  may  be 
maintained  by  the  Judgment,  creditor  against 
said  third  party  to  recover  the  property  In 
dilute. 

It  will  not  be  controverted,  we  think,  that 
the  court  below  was  not  bonnd  by  appellant's 
denial  of  the  debt  If  the  undisputed  facts 
showed  that  the  debt  really  existed  at  the 
time  of  the  service  of  the  said  writ  of  execn- 
tlon.  The  mere  denial  by  the  garnishee  of 
the  Indebtedness  whidi  the  other  averments 
and  admissions  of  the  parties  show  to  be  an 
erroneous  conclusion  from  the  whole  transac- 
tion certainly  should  not  be  deemed  sufficient 
to  divest  the  court  of  Jurisdiction  to  make 
the  order  provided  for  in  said  section  719. 

The  question  then  arises  whether  the  pay- 
DiflDt  of  the  $2,000  to  the  sheriff  on  December 
SBtb  discharged  the  indebtedness  and  rdleved 
aK>e11ant  ot  liability  to  respondent  In  view 
of  the  facta,  m  think  it  shonld  be  held  that 
appellant  la  bi  the  same  position,  as  far  as 
reqKoideDt  Is  concerned,  as  though  It  had 
retained  In  Its  possession  the  said  money  and 
had  not  made  any  payment  to  the  ahwlff. 

At  the  time  of  the  service  of  the  writ  of 
attachment  it  Is  admitted  that  the  iwnMir  was 


on  deposit  and  that  therefore  appellant  owed  ' 
defendant  Finch  the  sum  of  $2,000.  What 
was  the  effect  of  the  garnishment  as  to  the 
indebtedness?    It  was  manifestly  to  make 
appellant  liable  to  plaintiff  for  the  amount 
of  aald  debt;  In  other  words,  practically  to 
substitute  plaintiff  for  the  creditor.  There- 
by, appellant  having  become  liable  to  plaio- 
tlff  'In  the  amount  of  $2,000,  this  relatloa 
must  have  continued  unleaa  It  was  terminat- 
ed by  said  payment  to  the  sheriff.  Section 
544  of  the  Code  of  Civil  Procedure  makes 
this  clear.    It  provides  that  "all  persona 
*   *   *   owing  any  debts  to  the  defendant  at 
the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice  as  provided  In  the  last 
two  sections  shall  be   •   •   •   unless  such 
debts  be  paid  to  the  sheriff,  liable  to  the 
plaintiff  for  the  amount  of  such  debts,  until 
the  attachment  be  discharged  or  any  Judg- 
ment recovered  by  him  be  satisfied."  It 
would  hardly  seem  to  require  argument  that 
the  payment  to  the  sheriff  which  Is  to  relieve 
the  garnishee  of  liability  to  the  plaintiff  is 
payment  In  pursuance  of  aald  service ;  In  oth- 
er words,  payment  to  the  sheriff  as  the  agent 
of  the  plaintiff.  It  would  probably  be  Imma- 
terial whether  the  payment  was  made  on  the 
day  of  the  service,  as  long  as  it  Is  made  for 
plaintiff.  But  surely  there  Is  no  warrant  for 
the  Interpretation  that  the  garnishee  Is  re- 
lieved of  his  liability  when,  in  violation  of  his 
plain  duty,  he  refuses  to  disclose  his  indebt- 
edness to  the  defendant,  holds  the  money  in 
his  possession  until  aerred  with  a  writ  of 
execution  in  another  case,  and  then  payer  the 
money  to  the  sheriff  without  any  suggestion 
as  to  the  former  service  or  the  appropriation 
of  said  payment  Does  the  law  permit  one  in 
this  manner  to  deceive  and  mislead  another 
and  then  take  refuge  under  the  plea  that  the 
other  should  not  have  been  misled?  We  can- 
not so  understand  It   It  does  not  seem  Jnst 
or  reasonable,  in  view  of  appellant's  palpable 
remissness,  that  the  sheriff  should  be  beld 
liable  because,  perchance,  he  Innocently  paid 
the  money  to  the  wrong  party  by  reason  of 
his  confldoice  In  appellant  It  is  hardly  nec- 
essary to  say  that  an  entirely  different  cam 
would  be  presented  If  appellant  had  made 
proper  answer  to  the  service  of  tlie  garnish- 
ment or  had  paid  the  money  to  the  staerlft 
before  the  levy  of  the  execution  in  the  Moyes 
case,  or  even  then  had  revealed  the  true  alta- 
ation.   Here,  as  we  view  It  aiQMUant  can- 
not be  relieved  of  liability  without  lendlns 
encovragemmt  to  ftaod.  It     not  deslgEned 
by  this  to  assert  ttiat  the  olficm  of  the  bank 
actually  intended  to  deceive  or  defraud,  any 
one ;  it  is  more  just  to  infer  Oiat  their  con- 
duct was  the  result  of  mlslnformatloa,  but  it 
operated  as  a  fraud  vpon  plaintiff. 

It  la  true  that  on  said  19th  day  of  Jnne. 
1908.  at  the  hearing  of  said  order  to  show 
cause,  the  affidavit  of  William  C.  llurdocb, 
Jr.,  the  cashier  of  said  bank,  was  received 
la  cvidoKS^  in  which  he  dsdafsds  •"Thmt 
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heretofore,  and  on  or  about  tbe  20th  A&j  of 
December.  1907,  and  in  compliance  wltb  a 
writ  of  attachment  theretofore  served  by  the 
Rherlfl  of  tbe  dty  and  connty  of  San  Frau- 
dBco,  upon  said  bank,  at  the  instance  of  the 
plalntilT  herein  he  delivered  np  to  Bald  sheriff 
tbe  Bum  of  $2,000,  beinff  the  amount  In  the 
poesesHlon  of  said  bank  on  deposit  to  the 
credit  of  the  defendant  herein  at  the  time  of 
the  serrice  of  said  writ  of  attachment"  Bat 
In  view  of  the  nndlapnted  facts,  we  think  the 
recital  that  the  money  was  delivered  In  com- 
pliance with  said  writ  of  attachment  could 
properly  be  treated  as  the  mere  opinion  of 
affiant  and  as  such  disregarded. 

Certain  authorities  are  dted  bearing  more 
or  less  npon  the  propositions  to  which  we 
have  alluded,  among  which  we  note  the  fol- 
lowing: Drake  on  Attachment,  f  453,  uses 
this  language:  "Garnishment  la  an  effectual 
attacliment  of  the  effects  of  tbe  defendant  In 
the  ^mlshee's  hands,  differing  In  no  essen- 
tial respect  from  attachment  by  levy,  except, 
as  is  said,  that  the  plaintiff  does  not  acquire 
a  clear  and  full  Hen  upon  the  specific  prop- 
erty tn  the  garnishee's  possession,  hut  only 
sQcli  a  Hen  as  gives  blm  the  right  to  hold 
the  gamialiee  personaUy  liable  for  it  or  Its 
ralae." 

In  20  Cyc.  p.  1001,  it  is  said:  "Where  the 
garnishee  after  proper  service  of  the  writ 
foils  to  file  an  answer  within  the  time  pre- 
scribed by  the  statute,  or  where  he  falls  to 
ma^e  a  full  disclosure  or  flies  a  false  or  eva- 
Eire  answer.  Judgment  may  be  render^ 
against  him  for  the  amount  claimed  In  the 
writ  of  garnishment" 

In  Twelves  &  Co.  t.  Lodano,  15  Ala.  732, 
the  case  Is  stated  In  the  syllabus  as  follows: 
"An  attachment  was  sued  out  by  T.  against 
and  L.  was  garnished  as  a  debtor  of  F- 
After  service  of  the  garnishment,  F.  obtains 
jadgment  against  L.  for  the  amount  of  the 
debt  due  from  him,  in  the  same  court  in 
which  the  attachment  is  pending,  and,  execu- 
tion Issclng  thereon,  li.  paid  the  amount  to 
the  sheriff,       whom  It  was  paid  to  the  at- 
torney of  F.,  who  pursuant  to  instructions 
personally  given  him  by  F.  paid  tbe  money 
to  a  third  person.  Held  that,  upon  this  state 
of  Acts,  the  garnishee  vas  liable  to  the  plaln- 
tiir  in  attachment" 

In  Kimball  v.  Macomber,  60  Mich.  862,  15 
X-  W.  611,  in  tbe  discussion,  by  the  Supreme 
Court  of  Ificblgan,  of  a  somewhat  similar 
sitnatloo  as  to  the  garnishee,  It  Is  said :  "The 
pivot  on  which  the  case  was  made  to  turn 
was  that  the  defendant,  prior  to  tbe  time 
for  allowing  cause,  was  put  upon  his  guard ; 
that  It  was  only  necessary  for  blm  to  make 
a  true  statement  of  what  he  knew  to  tbe 
jnstlee,  to  protect  himself  from  loss;  and 
that  bis  neglect  could  not  serve  as  a  reason 
for  -rlsitlng  the  consequences  upon  an  Inuo- 
caA  tblrd  party." 

BtM0dl  T.  Lawton,  14  W1&  218,  80  Am. 
Dec  700.  iM  mn  IntezeBtlng  case  as  to  the  lia- 


bility of  the  sheriff  for  the  acts  of  his  depu- 
ties and  might  be  relied  upon  wltb  a  good 
deal  of  confidence  by  the  defendant  In  case 
an  action  were  brought  here  against  the  sher- 
iff for  the  misapplication  of  the  said  $2,000. 

We  cannot  see  that  the  cases  cited  by  ap- 
pellant, In  view  of  their  peculiar  facts,  are 
opposed  to  the  views  herein  expressed.  There 
certainly  conld  be  no  difference  of  opinion  as 
to  the  soundness  of  the  principles  announced 
In  the  case  of  Rofberts  ft  Co.  t>  Landecker,  8 
Cal.  262,  that  "the  proceedings  by  attachment 
are  statutory  and  special  and  must  be  strictly 
pursued,  •  •  •  and  the  plaintiff  may  or 
may  not,  at  his  election,  re<iuire  the  garnishee 
to  appear  and  answer  on  oath,  and  his  lia- 
bility win  not  be  affected  by  the  failure  of 
the  plaintiff  to  take  such  a  step."  In  that 
case  the  plaintlCts  did  not  seek  to  enforce  any 
Hen  upon  the  property,  nor  did  th^  seek  a 
discovery  of  it  and  the  subjection  of  It  to 
their  debt;  but,  the  property  having  been 
frsudulently  disposed  of  by  defendants,  the 
plaintiffs  brought  tbe  action  upon  a  statutory 
liability  for  the  value  of  the  goods.  This 
was  clearly  their  right  As  stated  by  tbe 
court:  "If  it  be  true,  as  alleged,  that  de- 
fendant fraudulently  disposed  of  tbe  goods, 
the  plaintiffs  conld>  have  no  object  In  bis  ex- 
amination on  oath.  They  did  not  want  bis 
testimony,  and  could  not  expect  to  obtain  any 
admission  agalns't  blm.  The  liability  of  de- 
fendant being  direct  to  plaintiffs  for  the  value 
of  the  goods,  the  defendant  bad  no  right  to 
give  his  testimony,  unless  required  by  the 
plaintiffs.  Tbe  law  did  not  require  the  plain- 
tiffs to  do  an  Idle  thing." 

Robinson  v.  Tevls,  38  Cal.  611,  involves  the 
consideration  of  tbe  attachment  of  partner- 
ship property  for  the  debt  of  one  of  the 
partners,  and  Roberts  v.  Landecker,  supra, 
was  affirmed  to  the  effect  that  the  examina- 
tion of  the  garnishee  Is  not  compulsory  upon 
tbe  plaintiff  In  the  attachment  and,  If  the 
garnishee  has  not  voluntarily  paid  or  de- 
livered tbe  property  to  the  sheriff,  the  plain- 
tiff, after  recovering  Judgment,  may  sue  him 
and  recover  the  property  or  Its  value,  to  the 
extent  of  his  Judgment  if  the  garuishee  In 
the  meantime  has  converted  It 

Hartman  v.  Olvera,  61  Cal.  601,  is  more  di- 
rectly In  point;  but  In  that  case  there  was 
a  positive  denial  of  the  Indebtedness,  and,  In 
tbe  course  of  tbe  opinion,  Parker  v.  Page,  38 
Cal.  522,  Is  reviewed,  and  it  is  declared: 
"But  we  held,  on  the  peculiar  facts  of  that 
case,  that  the  answer  of  tbe  garnishee  could 
not  be  de^ed  a  denial  of  her  Indebtedness  to 
the  Judgment  debtor,  and,  while  In  some 
sense  a  denial  In  form,  was  not  so  in  sub- 
stance, and  In  fact,  •  •  •  when  tbe  gar-  , 
nlshees  explicitly  denied  on  their  examina- 
tion their  Indebtedness  to  tbe  Judgment  debt- 
or, neither  the  referee  nor  tbe  court  had  tbe 
power  to  compel  them  to  pay  over  to  the 
sheriff  the  amount  of  the  allied  Indebted- 
nesa." 


Digitized  by 


S98 


107  PACIFIC 


BE  POSTER. 


Under  the  admitted  tBtHU  of  thto  case,  bow- 
ever,  the  denial  of  the  Ind^tedness,  we 
think,  shooM  be  treated  as  a  legal  conclualon 
and  was  properlj  disregarded  by  the  Judge 
below. 

In  Deerlng  t.  Rlchazdson-Klmball  Co^  109 
Cal.  73,  41  Pac.  801«  it  was  held  that  **wben 
a  garnishee  Is  subjected  to  numerons  attatih- 
ments  he  is  not  obliged  to  pay  the  money  to 
the  defendant  until  the  attachments  are  dis- 
charged, nor  to  pay  It  to  either  of  the  plain- 
tiffs in  the  atta^Aument,  or  to  the  sheriff  for 
them,  ontU  the  settlement  of  tbelr  adverse 
claims  by  a  Judicial  tribunal."  In  that  case 
tbere  were  otber  persons  claiming  liens  upon 
the  money  in  the  possession  of  the  gamlahee^ 
and  the  question  was  raised  as  to  the  validity 
of  a  prior  attacbment,  and  tbe  court  beld 
that  these  matters  could  only  be  properly  de- 
termined in  a  suit  where  all  necessary  parties 
might  be  brought  In  and  all  adverse  claims 
adjudged  and  conclusively  settled  and  the 
garnishee  thereby  protected.  Here,  as  we 
have  seen,  there  is  no  adverse  claimant,  the 
only  possible  controversy  Is  as  to  wbetber 
appellant  or  tbe  sberlff  should  pay  the  money, 
it  presents  simply  a  question  of  law,  and,  if 
tbe  ordinary  principles  of  fair  dealing  are 
to  be  observed,  the  decision  of  the  point  would 
seem  to  Involve  no  difficulty. 

Carter  v.  Los  Angeles  Nat  Bank,  116  Cal. 
370,  48  Pac.  332,  Is  In  line  with  the  foregoing 
cases  in  holding  tbat  where  notice  was  serv- 
ed upon  the  garnishee  under  an  attachment, 
and  an  execution  against  the  Judgment  debtor 
is  returned  unsatisfied,  an  action  may  be 
maintained  by  tbe  Judgment  creditor  against 
said  garnishee  without  requiring  blm  to  ap- 
pear and  answer  or  without  obtaining  an 
order  authorizing  said  action  to  he  brought, 
as  the  suit  Is  upon  a  direct  liability  of  the 
garnishee  provided  for  by  section  544  of  tbe 
Code  of  Civil  Procedure. 

In  fact,  it  seems  very  clear,  as  pointed  out 
by  appellant,  that  tbe  law  provides  three 
remedies  for  Judgm^t  creditors  who  seek  to 
recover  as  against  third  persons :  (1)  By  tbe 
supplementary  proceedings  provided  for  in 
section  719,  Code  CHv.  Proc,  and  adopted 
herein;  (2)  by  a  separate  action  to  establish 
the  iodebtedness  if  It  be  denied,  and  to  recov- 
er the  debt  as  authorized  by  section  720,  Code 
Civ.  Proc.;  and  (3)  by  an  action  to  enforce 
the  statutory  liability  Imposed  upon  the  gar- 
nishee by  said  section  644,  Code  Civ.  Proc., 
in  case  of  the  conversion  by  him  of  tbe  thing 
attached.  But  we  see  no  reason  why,  under 
the  facts  here  disclosed,  the  simple  and  effi- 
cacious course  pursued  by  plaintiff  and  rati- 
fied by  the  Judge  of  the  lower  court  should 
not  be  upheld. 

After  all,  the  vital  question  Is  whether  ap- 
pellant, by  said  payment  under  tbe  circum- 
stances detailed,  discharged  its  liability,  and 
as  all  the  evidence  showing  the  foregoing 
facts  was  admitted,  wltbout  objedlon,  and 


the  presence  of  so  other  party  aeems  neces- 
sary for  a  complete  determination  of  the  mat- 
ter, we  see  no  useful  pnxixwe  to  be  sobsemd 
by  subjecting  the  parties  to  the  dtiay  and 
expense  of  another  proceeding  to  readi  tbe 
same  Just  concloslon. 

We  think  the  order  should  be  affirmed,  kdA 
It  Is  so  ordered. 

We  ooncnr:  OHIPMAN,  P.  J.;  HABT,  J. 


FINCH  V.  FINCH  (WESTERN  NAT.  BANK 
OF  SAN  FRANCISCO.  Gamisbee). 
<S.  F.  5,228.) 
(Supreme  Court  of  California.    Feb.  23,  1910.) 

In  Bank.  On  motion  for  rehearing.  Mo- 
tion denied. 

For  opinion  of  the  District^  Court  of  Appeal, 
see  107  Pac.  S94. 

Gavin  McNab  (Bronte  M.  Alklns,  of  coon* 
sel),  for  appellant  J.  L.  Smith,  fOr  respond- 
emt, 

■  PER  CURIAM.   Rehearing  denied. 

BEATTT,  C.  J.  I  dissent  from  the  ordw 
denying  a  rehearing.  In  response  to  the  rule 
to  show  cause,  the  bank  by  its  cashier  made 
return  tbat  In  compliance  with  tbe  writ  of 
attachment  in  plalntlCTs  action  it  had  paid 
to  the  sheriff  of  San  Franclscts  December 
26,  1907.  the  whole  of  the  $2,000  l>eloDglug 
t6  tbe  defendant  Paul  at  tbe  time  the  gsr- 
nlsbment  was  served.  If  this  was  true,  It 
completely  exonerated  the  bank;  and  wheth- 
er it  was  true  or  not  was  a  question  for  a 
Jury  in  an  action  to  be  brought  by  the  plain- 
tiff, and  it  could  not  b<»  determined  by  the 
court  in  this  snmmBry  proceeding. 

ANOELLOTTI,  J.   I  concur. 


In  i«  SNOWBALL'S  ESTATE.   (Sac.  1,720.) 
(Supreme  Court  ot  (Salifonda.  Feb.  10,  1910i 
Rehearing  Denied  March  12, 1010.) 

1  AfPBAL  AND  Bbbob  (H  1002.  1011*)— Rb- 
viEw  or  BVIDKItOX  —  CoNFLionNO  Bti- 

DENCI. 

The  mle  Aat  a  Terdlct  or  finding  will  not 
be  disturbed  on  appeal,  where  there  ta  a  real 

and  aubstantial  conflict  of  evidence  on  the  la- 
sue  of  fact  inrolTcd,  is  as  applicable  to  will  ctm- 
testa  as  to  other  proceedings. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8835-3837,  8&»-^862; 
Dec.  Dig.  H  1002,  lOlL*] 

2.  Wnxa  (I  821*)— CoKTEsiv-FBAiTn— Uhoitb 
Influencb. 

The  fact  that  the  Jury  In  a  will  contest  did 
not  find  against  proponents  on  the  Ismie  whether 
the  will  was  procured  by  fmad  did  not  preclude 
it  from  considering  evidence  of  fraud  as  bear- 
ing on  the  Issne  of  undue  Inflnenee. 

JEd.  Note.— For  other  csseB,  see  Will^  Dec 
f.  1  824.*] 


•ror  otber  cum  im  iuu  tople  and  MCtloa  KUHBBR  la  Dm.  *  Am.  Dlc*^  iMT  to  dati^  it  Boportor  hOmm 
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8.  Wills  (H  153.  165«)-C:mm»i^"PBAm>'' 
AVD  "Undue  Inflttencb"  DisriRoniSHED. 

**nMda«  influence"  in  the  execntion  of  « 
will  la  not  the  same  thing  as  fraud.  One  may 
exiat  without  the  other,  thoajft  nndue  inflnence 
may  be  exerted  by  means  of  &aad ;  "fraud"  be- 
ing a  distinct  head  of  objection  from  Importnn- 
Ity  and  nndne  inflnence.  That  la  ondoe  influ- 
wot  which  anumnta  to  rauatraint  which  anb- 
atltutea  the  will  of  another  for  that  of  the  tea* 
tator,  whether  through  a  threat  or  fraud,  bat, 
however  exercised,  it  must,  In  order  to  avoid  the 
will,  destroy  testator's  free  agency  at  the  time 
the  Inatroment  la  made. 

tEd.  Note^EV>r  other  eases,  see  Wills,  Cent 
IS  871.  375-381 ;  Dec.  Wg.  8«  153,  150  • 
For  other  definitions,  see  Words  and  Pbrasea, 
VOL  8,  pp.  2943-2954;  toI.  8,  p.  7606;  toL  8, 
ppw  n6ieP-7172;   Tol.  8,  pp.  7&  7824.] 

4.  Wjntja  169^— ExECDTioH— UiTDtni  Iir- 

WUle  nndna  Influence  la  not  snffldent  to 
ATold  a  will,  unless  It  bears  directly  on  the 
testamentary  act,  proof  of  undue  influence  Is 
aofficlent  if  of  each  a  nature  as  to  warrant  the 
Infarence  that  the  will  was  the  direct  result  of 
the  influence  exerted  to  procure  it,  and  was  not 
the  natural  result  of  the  uncontrolled  will  of 
the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  387 ;  Dec  Dig.  |  ISO.*] 

5.  Wills  (i  166*)— Umdub  ImrmwiCB— Evi- 

OSNCB. 

Evidence  Jield  to  aastaln  a  verdict  finding 
that  testatrix's  will  was  procured  by  undue  in- 
fluence. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dfg.  H  421-437 ;  Dee.  Dig.  f  166.*] 

6.  Wills  (S|  54,  166,  487*)— Coktest— Undui 

IHrXiinHO— DlOLABATIONS  OF  TESTATBIX. 

Dedaratlona  of  testatrix,  not  a  part  of  the 
fea  gests,  are  Inadmissible  to  ebow  her  testa- 
mentary  Intention  or  nndue  Influence,  whether 
made  before  or  after  the  will,  bnt  are  competent 
as  bearing  on  her  condition  or  her  state  of 
mind,  If  that  Is  materlaL 

TGd.  Note.— For  other  casea,  see  Wills.  Cent. 
Dig.  Si  131-134,  415-420^  1028-10S2;  Dec.  Dig. 
«  54,  165,  487.*] 

7.  Wills  (|  165^— <^>HT«»r— Undot  Invlu- 

EHCB— DBCLABATXON0  OT  TtaTATBIZ. 

In  a  will  contest,  evidence  of  a  conversation 
between  testatrix  and  one  of  the  contestants 
acHne  10  months  prior  to  the  execution  of  the 
will,  in  iriiieh  testatrix  stated  she  wished  to 
make  a  will,  and  that  she  would  leave  the  other 
contestant  ^,000  or  $4,000,  the  cbildren  S1,000 
apiece,  and  the  ranch  to  "yon  boys,"  and  that 
IL  her  dangbter,  already  had  enough,  was  ad- 
muaible  as  bearins  on  teetatrix's  state  of  mind 
with  reference  to  her  various  cbildren,  and  par- 
ticularly toward  the  conteataota :  the  will  being 
materialty  different  from  the  olsporttl  on  meB- 
tioned. 

[Ed.  Note.— F^r  other  eases,  see  Wills,  Cent 

D%.  H  415-420;  Dee.  Dig;  {  166.*] 

&  WHiB  a  164*)— COMTMT— UKDtm  IimU- 

KHCB— PXBBONAL  DiFPEHBNCEe. 

In  a  will  contest  for  undue  influence,  evi- 
dence of  personal  differences  existing  between 
proponents  and  conteetants,  or  either  of  them, 
and  testatrix  was  admissible  in  so  far  as  It 
tended  to  show  testatrix's  state  ot  mind  with 
relation  to  her  children  at  times  not  too  re- 
mote from  the  date  of  the  execution  of  the  will. 

[Bd.  Note.— For  other  cases,  see  Wllla,  Cent 
Dig.  H  40&-414;  Dec.  Dig.  |  104.*] 

9.  WrmoBBB  ({  268*)— Cbobs-Exauihation— 
Scope. 

Where  a  witness  In  a  will  contest  on  direct 
examination  testified  that  be  had  never  heard 


teetatrix's  dangbter,  who  was  chanred  with  un- 
due influence,  say  anything  to  Indicate  that  she 
wished  to  poison  testatrix's  mind  against  her 
brother  H.,  he  was  property  asked  on  cross-ex- 
amination as  to  a  statement  made  by  the  daugh- 
ter regarding  her  brother  in  testatrix's  absence. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  031-048;  Dec.  Dig.  I  268.*] 

10.  EviDENCt  a  220*)— Contest— ADMiasroirs 
—iMPTJTAnoHs— Failure  to  Dert. 

In  a  win  contest  for  alleged  undue  In- 
fluence exerted  by  L.,  contestant  testified  that 
on  one  occasion  he  went  into  testatrix's  room, 
and  found  L  on  the  lonnge  crying,  and  testa- 
trix said  to  him:  "See  what  yon  have  done; 
yon  brought  a  dishpan,  and  Leatle  nulled  ma 
over  and  broke  my  arm  '—that  on  another  occa- 
sion be  went  Into  the  kitchen  and  found  tes- 
tatrix and  It.;  that  testatrix  was  crying,  and 
stated  that  L.  hit  her  with  the  frying  pan  and 
blacked  her  eye;  and  that  on  neither  of  aneli 
oocaalona  did  U  denv  the  truth  of  teatatilx'a 
statements.  Held,  that  the  charges  were  of 
such  a  character  as  to  call  for  a  denial,  and 
hence  L-'s  failure  to  deny  the  same  rendered 
them  admissible  as  admissions,  aa  provided  hy 
Code  dv.  Proc  1  1870.  snbd.  8. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  771-785;  Dec.  Dig.  |  220.*] 

11.  Wills  (8  164*)— Contest-Uitdub  Inixw- 

BNCE. 

In  a  will  contest  for  alleged  nndue  influ- 
ence, evidence  that  on  one  occasion  contestant 
attempted  to  borrow  a  coltivator  of  testatrix 
temporarily,  aod  that  she  forbade  him  taking  It 
and  on  his  asking  her  why  she  trMted  him  so. 
replied,  in  the  presence  oi  contestant's  sister, 
who  was  chairea  with  the  undue  Influence,  that 
tbe  sister  made  her  do  it,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  403-414;  Dec  Dig.  |  164.*] 

12.  WimsssBs  (I  248*)— RBosFTion  or  Evi- 

DBROS— BiBPONBIVa  AHSWU. 

An  answer  to  a  qnestim  aa  to  what  wit- 
ness meant  by  saying  that  testatrix  was  weak 
mentally  that  witness  meant  she  was  "easily  in- 
fluenced'' was  not  objectionable  as  not  respon- 
sive. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  861-863;  DecTDig.  I  24S.*] 

13.  BVIDKNCB  (I  478*V-OvnfION8. 

Questions  addressed  to  witnesses  In  a  will 
contest  for  undue  Infiuence  as  to  whether  tes- 
tatrix was  a  person  "easily  Inflnenced"  were  ob- 
jectionable as  calling  for  conclusions,  and  inad- 
missible, except  in  the  case  of  a  witness  who  la 
an  intimate  acquaintance,  and  la  authorised  to 
give  an  opinion  by  Code  Cir.  Proc;  t  1870, 
snbd.  10. 

[Ed.  Note.— For  other  casea,  see  Bvideoce, 
Cent  Dig.  M  2242-2244;  Dea  Dig.  1  478-* 
WiUs,  Cent  Dig.  SI  113-115.] 

14.  APPEAL  AND  EBBOB  (|  1036*>— RULXHOa 
ON  EVIDENCB— PSBJUDICB. 

Where,  In  a  will  contest,  a  witness  testified 
that  he  bad  never  seen  anything  to  Indicate 
mental  weakness  on  testatrix's  part  but  that 
she  was  an  exceptionally  strong-minded  women, 
pnH>onente  were  not  prejudiced  by  the  court's 
refusal  to  permit  the  witness  to  answer  whathar 
testatrix  waa  a  person  easily  Influenced. 

[Ed.  Note.— For  other  caaee.  sea  Appeal  and 
Error,  Cent  Dig.  SI  4187-4193;  Dec.  Dig.  | 
1056.*] 

15.  Wills  (t  164*)— Admisbions. 

In  a  will  contest  for  undue  lofluenee,  al- 
leged admisiriona  tbe  beneficiary  charged  with 
such  Impropriety,  consisting  of  her  failnre  to 
deny  charges  made  against  her  by  the  testatrix 
indicating  an  actual  attempt  to  Influence  tes- 
tatrix against  contestants,  wms  not  Inadmissible 
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under  the  nile  excluding  mere  admissions  of  one 
benefidair  u  to  the  mental  capacity  of  testa- 
trix  or  aa  to  ondae  inflneace  exerted  over  her, 
as  against  the  other  beneficiaries. 

gM.  Note.— For  other  caaea,  see  Wills,  Cent 
.  8  410;  Dec.  Dig.  {  164.*] 

Ifl.  WHXB  (I  164*)  —  tJNDOT  INFLUSNCS  — 

False  Rbpbessntations. 

Evidence  of  falae  npreaentationa.  made  by 
a  beneficiary  charged  with  andue  influence^  to 
testatrix  as  to  the  amount  of  property  received 
by  contestant  from  his  father,  to  influence  tes- 
tatrix to  practically  exclude  contestant  from  her 
will,  was  admiastble. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  403-414;   Dec.  Dig.  §  164.»] 

17.  WnJA  (ii  163,  164*)— Umdux  Ihsxvencb 
— Natubi  of  Pbo^bioks. 

While  an  anjnst  will  does  not  of 'Itself 
raise  a  presumption  of  undue  influence,  the  na- 
ture of  the  will  may  be  considered  on  the  issue 
of  undue  influence  as  a  circumstance,  together 
with  the  value  of  testatrix's  estate. 

I Ed.  Note.— For  other  cases,  aee  Wills,  Cent 
g.  H  306.  406;  Dec.  Dig.  U  163,  164.*] 

18.  AFPIAL  and  EBBOB  (I  10G4*)— INSTBUO- 

TIONS— PbEJUDICB. 

Where  the  jury  were  emphatically  Instruct- 
ed that  the  will  in  controversy  could  not  be 
set  aaide  because  It  was  not  In  accordance  with 
the  law  of  succession,  or  was  unjust  or  capri- 
cious, proponents  were  not  prejudiced  by  an  in- 
struction that,  if  deceased  nad  died  without  a 
will,  her  estate  woald  descend  to  her  children 
eqnally. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error.  Dec.  Dig.  I  lOe*.*] 

19.  Wills  (8  332*)— OoMTEsr-lHBTBUcnona— 
Undue  Influence. 

An  instruction  that  an  unjust  will  does 
not  of  itself  raise  a  presumption  of  undue  in- 
fluence, but  that  its  nature  may  be  considered 
as  a  circumstance  In  determining  whether  fraud 
or  undue  influence  was  exerdaid,  waa  proper. 

[Bd.  Note.— For  other  cases,  aee  WiUa,  Cent. 
Dig.  i  785;  Dea  Dig.  332.*] 

Department  1.  Appeal  from  Superior 
Coort,  Yolo  County ;  B.  E.  Gaddls,  Judge. 

Proceeding  for  the  probate  of  tbe  will  of 
Lucy  A.  Snowball,  deceased.  From  an  order 
denying  probate^  and  OTermllzig  petitioners' 
motion  for  a  new  trial,  tb^  appeal.  Af- 
Armed. 

B.  H.  Countryman-  and  Hudson  Grant,  for 
appellants.  Artbnr  a  Huston  and  Orover 
C  Julian,  for  respondents. 

ANOSnCXOarri,  J.  This  Is  an  appeal  from 
an  order  denying  a  new  trial  of  the  Issues 
made  by  the  petition  for  tbe  probate  of  the 
allied  win  of  the  deceased,  and  tbe  opposl- 
tlop  thereto  filed  Henry  H.  and  Norman 
P.  Snowball,  two  of  her  five  surrlvlng  chil- 
dren. Thera  wen  sevoal  grotmds  of  ot^)OBi- 
tlon  to  the  probate  of  the  alleged  will,  but 
only  two  were  relied  on  at  the  trial,  viz.: 
That  tbe  will  waa  the  result  of  undne  Influ- 
ence exerted,  over  the  deceased  by  A.  L. 
Snowball  and  I>eutle  O.  Snowball,  two  of  her 
dilldren,  and  that  the  execution  thereof  was 
procured  by  fraud  of  the  same  parties.  Up- 
<m  tbe  Issue  of  fraud  the  Jury  did  not  return 
a  verdict   On  the  Issne  of  undue  Influence, 


the  finding  of  the  jnry  was  In  favor  of  tbe 
contestants.  On  this  verdict  an  order  was 
made  denyli^  admission  of  the  alleged  will 
to  probate. 

1.  It  Is  contended  that  the  evidence  Is  la* 
Bufllclent  to  support  the  finding  at  undue  In- 
flnmce.  An  «camInatIon  of  the  record  shows 
that  there  was  clear  and  positive  evidence  of 
such  a  nature  am  to  warrant  the  finding  If 
the  evidence  was  believed  by  the  jury  to  be 
true.  It  should  be  needless  to  state  that  It 
can  make  no  difference  In  an  appellate  court 
that  snch  evldoice  was  given  by  Interested 
and  hostile  witnesses  or  that  the  appellate 
court  may  be  of  the  opinion  that  the  pre* 
pondersnce  of  evldoice  was  i^vlust  the  find* 
lug  of  the  Jury.  All  quMtlons  of  the  credibil- 
ity of  witnesses  and  of  tbe  wel^t  to  be  glvm 
to  their  testlmtmy  were  exclusively  for  the 
jury  and  the  trial  Judge.  The  rule  Is  the 
same  In  will  contests  as  In  other  proceedings, 
and  a  verdict  or  finding  In  such  a  case  will 
not  be  disturbed  "where  there  Is  a  real  and 
substantial  conflict  of  evidence  on  the  issue 
of  fact  involved."  Estate  of  DooUtUe*  US 
Cal.  30,  94  Pae.  240. 

It  will  not  be  necessary  to  indulge  In  any 
ext«ided  atatemoit  of  the  evidence  given  on 
behalf  of  the  contestants,  but  a  few  words 
may  properly  be  said  as  to  the  general  na- 
ture thereof^ 

Preliminarily  it  should  be  said  that  the 
fact  that  the  Jury  did  not  find  against  pro- 
ponrats  upon  the  Issue  whether  the  will  waa 
procured  by  fraud  did  not  preclude  It  from 
considering  evidence  of  fraud  as  bearing  up- 
on the  issue  of  undue  influencfe  This  matter 
was  recently  discussed  by  Mr.  Justice  Sloss  . 
In  the  Estate  of  Ricks,  108  Pac.  — and 
while  a  rehearing  was  granted  In  that  case 
upon  another  point,  what  was  said  by  him  on 
this  point  wa#  clearly  correct    Tbere^  as 
here,  the  Jury  found  against  proponents  on 
tbe  iBBue  of  undue  Infinenc^  and  failed  to  re- 
turn a  verdict  on  the  Issue  of  fraud.  It  was 
said:  "Undue  Influence  Is  not  the  same  thing 
as  fraud.  One  may  exist  without  tbe  other. 
Undue  influence  may,  howevra*,  be  oterted  by 
means  of  fraud.    29  Am.  ft  Eng.  Ency.  of 
Law  (2d  Ed.)  107;  Davis  v,  Calvert  5  Gill 
&  J.  [Md.]  269  ;  25  Am.  Dec.  282;  Powell  T. 
Plant  [Miss.]  23  South.  390 ;  Bckert  T.  i**low- 
ry,  48  Pa.  46;  Robinson  v.  Robinson,  208  Pa. 
400  [53  Atl.  2531.   'Fraud,'  says  the  court  txk 
Davis  V.  Calvert  supra.  Is  a  distinct  bead  of 
objection  from  Importunity  and  undue  In- 
fluence.   Importunity  and  undue  influence' 
may  be  fraudulently  exerted,  but  they  are  not 
Inseparably  connected  with  fraud.'    Xo  tlie 
same  effect  la  the  following  language  taken 
from  tbe  opinion  of  Strong,  J.,  in  Eckert  v. 
Flowry,  supra:  'Now,  that  is  undue  Influence 
which  amounts  to  constraint  whldi  substi- 
tutes tbe  will  of  another  for  that  of  tbe  tes- 
tator.  It  may  be  either  throu^  threats  or 
fraud,  but  however  exerdsed.  It  must,  iu  or- 
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ier  to  avoid  a  wUI,  destroy  the  free  agency 
of  the  testator  at  the  time  tbe  Inatmment 
la  made.'  And  tills  view  Is  entirely  consistent 
with  oar  Code  definition  of  undue  Influence 
abore  quoted.  Confidence  or  Influence  may 
be  used  to  obtain  an  unfair  advantage  over 
aootber  In  a  variety  of  ways,  and  no  less  by 
means  of  ^udnl^t  mlsrepresentatlona  than 
by  means  of  duress  or  other  pressure.  The 
fact  that  the  jury  returned  no  answer  to  the 
Interrogatory  baaed  on  the  Issue  of  fraud 
did  not  preclude  them  from  considering  evl- 
desioe  of  fraud  as  bearing  upon  the  Issue  of 
midne  Influrace." 

H.  H.  Snowball  was  practically  disinherit- 
ed by  the  will,  being  glvea  thereby  only  the 
snm  of  91,000;  tbe  estate  being  valued  at 
■fHuetblng  like  $35,000,  and  the  other  four 
chiidren  being  given  the  remainder  in  prac- 
tically equal  shares,  except  for  legacies 
amounting  to  $2,260,  and  except  that  con- 
testant Norman  was  given  only  a  life  inter- 
est in  tbe  Snowball  home  place,  and  that 
Leutie  C.  Snowball,  the  only  daughter,  was 
givesi  all  the  personal  property  on  such  place. 
The  will  stated  that  the  reason  testatrix 
made  no  further  provision  for  H.  H.  Snow- 
ball was  that  her  husband  made  provision 
for  Mm  and  bis  children,  and  that  he  had 
been  already  provided  for,  the  truth  of  which 
statement  as  to  him  waa  positively  denied  by 
the  evidence  of  contestants.    The  will  was 
executed  April  8, 1907,  less  than  three  months 
before  the  death  of  deceased.  At  the  time  of 
Its  execution  the  testatrix  was  about  TO  years 
of  Age.   From  the  time  of  tbe  death  of  her 
bus  band.  February  5, 1906,  the  testatrix  lived 
with  ber  daughter,  Leutie,  on  tbe  home  place. 
The  evidence  Indicated  that  up  to  the  time 
of  the  death  of  ber  husband,  and  for  some 
time  thereafter,  the  testatrix  and  her  son, 
IT.  H.  Snowball,  were  on  the  most  affection- 
ate tenm.   The  testimony  of  the  contestants 
tended  to  show  that  from  the  time  of  her 
hostmnd's  death  testatrix  became  gradually 
weaker  physically,  and  more  dependent  on 
and  more  subject  to  the  Influence  of  her 
daughter;  that  the  daughter  systematically 
and  constantly  exerted  this  influence  for  the 
pariwee  of  producing  a  diange  in  the  feelings 
of  testatrix  towards  said  son  by  making  un- 
warranted accusations  against  him;  that  tesr 
tatrlx  yielded  more  and  more  to  the  impor- 
tunities of  the  daughter;  that  by  many  acts 
she  showed  herself  to  be  completely  under 
the  Influence  of  her  daughter,  and  ready  to 
yield  to  all  her  desires  in  regard  to  said  son ; 
that  the  daughter  Importuned  testatrix  to 
malce  a  will  by  the  terms  of  whicb  said  son 
should  not  receive  as  much  as  tbe  other  chil- 
dren;  and  that  finally,  in  response  to  such 
tmportonltles,  the  testatrix,  shortly  before  a 
contemplated  medical  operation,  went  with 
her  daughter  to  tbe  office  of  a  lawyer,  and 
tJieTBt  while  the  daughter  remained  In  anoth- 
er rocHu.  made  the  will  In  question.  Accord- 
ing ^        evidence  of  contestants,  the  rea< 
Km  stated  In  the  wlU  for  the  small  provision 


made  for  said  son  was  absolutely  without 
batis  In  fact.  The  spm  and  substance  of  coii- 
testants'  evidence  was  that  the  testatrix  was 
unable  to  resist  the  importunities  of  her 
daughter,  and  made  the  will  under  tbe  Influ- 
ence thereof,  so  that,  so  far  as  provlBi<ni  for 
H.  H.  Snowball  was  concerned,  tbe  will  was 
in  reality  the  will  of  the  daughter,  and  not 
that  of  the  testatrix.  There  Is  nothing  In 
the  claim  that  the  undue  Influence  was  not 
exercised  directly  upon  the  testamentary  act 
There  was  suffldent  in  the  evidence  of  con- 
testants to  support  a  conclusion  that  it  was 
used  purely  for  the  purpose  of  procuring  the 
win,  and  that  tbe  will  was  the  direct  result 
thereof.  While  it  Is  true  that  there  must  be 
proof  that  tbe  influence  was  used  directly 
to  procure  the  will,  general  Influence  not 
brought  to  bear  upon  the  testamentary  act 
not  being  undue  Influence  (In  re  McDevItt,  95 
Cal.  33,  SO  Fac.  101),  such  proof  exists  where 
the  evidence  Is  of  such  a  nature  as  to  war- 
rant the  Inference  that  tbe  will  was  the  di- 
rect result  of  the  Influence  exerted  for  the 
purpose  of  procuring  it,  ■  and  was  not  tbe 
natural  result  of  the  uncontrolled  will  of  the 
tratatrlx.  See  Estate  of  Arnold.  147  Cat. 
6S0,  82  Pac.  252;  Estate  of  Welch,  6  Cal. 
App.  60,  91  Pac.  336. 

It  Is  suggested  by  appellants  that  on  the 
motion  for  a  new  trial  the  court  erroneously 
adopted  the  view  that  the  verdict  of  the 
Jury  was  conclusive,  aud  that  it  could  uot 
draw  any  Inferences  from  tbe  evidence  con- 
trary to  the  inferences  drawn  by'  tbe  Jury. 
There  is  absolutely  nothing  In  the  record 
warranting  any  sodi  daim  on  the  part  of 
appellants. 

2.  It  is  urged  that  evidence  was  received 
in  violation  of  the  rule  contended  for  by  ap- 
pellantB  that,  "where  the  issue  before  tbe 
court  Is  that  of  undue  influence,  the  declara- 
tions of  the  decedent  are  inadmissible  to 
show  her  testamentary  Intention,  or  unduQ 
Influence,  and  this  Is  true  whether  tbe  dec- 
larations be  made  before  or  after  the  mak- 
ing of  the  will."  Tbe  rule  In  this  state  In 
regard  to  the  admissibility  of  such  declara- 
tions, when  not  so  made  as  to  constitute  a 
part  of  the  res  gestae.  Is  clearly  established 
by  tbe  decisions.  They  are  not  admissible 
in  proof  or  disproof  of  any  statement  of  fact 
contained  in  tbem,  or  for  the  purpose  of 
showing  tbe  exercise  of  undue  influence.  But 
wherever  the  condition  or  state  of  mind  of 
the  declarant  Is  a  material  matter,  declara- 
tions of  the  testator,  legitimately  tending 
to  shed  light  on  that  question,  are  admissible 
solely  for  that  purpose — that  is,  for  the  pur- 
pose of  showing  bis  then  condition  or  state 
of  mind — the  effect  being,  as  was  said  in  Es- 
tate of  Arnold,  147  Cal.  594, 82  Pac  256,  "care-  * 
fully  limited  to  the  question  of  his  condi- 
tion of  mind."  The  most  common  case  In 
which  such  declarations  are  admissible  la,  of 
coarse,  tbe  case  where  the  question  is  as  to 
the  mentel  capacity  of  the  testator  to  make 
a  will.  But  the  authorities  recognise  that. 
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as  Is  obrloaa,  the  eondltloD  or  state  of  mind 
of  the  testator  at  times  preceding  the  execu- 
tion of  the  will  Is  a  material  matt«  vbero 
the  Issue  Is  tmdoe  Infinencei  not  for  the  pnr- 
poee  of  showing  the  exercise  of  undue  Influ- 
ence by  another,  whldi  cannot  be  so  shown, 
but  for  the  purpose  of  showing  the  ^ect  of 
undue  Influence  prored  by  other  erldence. 
As  Is  said  In  the  case  last  dted,  then  Is  a 
distinction  between  the  effect  of  anch  decla- 
ratt<ms  to  prove  the  undue  Influence  and 
fraud  and  their  effect  to  prore  tbn  state  of 
mind  of  the  testator.  Wbat  was  said  In  Els- 
tate  of  Arnold,  supra,  was  said  with  refer- 
ence to  the  issue  of  undue  influence,  and  in 
the  later  case  of  Estate  of  Thomas,  101  Pac 
798,  It  was  said  that  In  eases  InTtd-ring  Uie 
question  of  the  testatw's  sanity  or  the  Issue 
of  undue  influence,  the  underiylng  principle 
was  the  same  with  respect  to  such  declara- 
tions, the  declarations  being  admitted  not  In 
proof  or  disproof  <tf  any  statemoit  ot  fact 
cwtalned  in  them,  but  as  tending  to  show 
the  condition  or  state  of  mind  of  the  declar- 
ant; this  condition  or  state  of  mind  bavliv 
a  direct  and  Important  bearing  upon  the  dis- 
puted question  of  his  mental  capacity  or  the 
execution  of  the  will  under  undue  influence. 
The  principal  erltence  ottfectod  to  by  appel- 
lant in  tUs  connection  was  that  given  by 
Norman  P.  Snowball  as  to  a  conTersaticm  be- 
tween  himself  and  deceased  some  10  montbe 
prior  to  the  execution  of  the  will  with  rela- 
tion to  her  then  testamentary  intoitlon.  In 
this  conversation  she  stated  to  him  that  she 
wished  to  make  her  will,  that  she  thought 
she  would  leave  Havey  {Henry  H.)  $3,000  or 
$4,000,  the  children  about  $1,000  apiece,  and 
the  randi  to  "yon  boys,"  and  that  "Leutle" 
already  had  enough.  The  court  admitted 
this  evidence  solely  for  the  pu^tose  of  show- 
ing the  state  of  mind;  the  ctmditlon  of  mind; 
the  friendly  or  unfriendly  relations;  the  af- 
fection or  nonaffectlon.  In  Its  instructions 
to  the  jury  the  conr^  at  the  request  of  appel- 
lants, i^ln  limited  the  effect  of  this  testi- 
miHiy  by  dedaring  to  them  substantially  that 
evidence  cf  declarations  made  by  Lucy  A. 
Snowball  was  admitted  for  the  sole  purpose 
of  showing  the  friendliness  or  unfrioidllness 
existing  between  the  said  Lucy  A.  Snowball 
and  the  different  children,  and  for  the  pur- 
pose of  showing  die  state  of  mind  of  the  said 
Lucy  A.  Snowball  and  the  mental  attitude  of 
tile  said  Lucy  A.  Snowball  towards  the  vari* 
ous  objects  at  ber  bounty,  and  could  be  con- 
sidered ^  than  <mly  for  that  purpose.  We 
are  of  the  opinion  that  the  evidence  of  these 
declarations  as  to  the  then  intentions  of  the 
testatrix  was  admissible  as  bearing  upon  the 
material  question  ci  her  then  state  ot  mind 
with  relatlcm  to  her  various  children,  and 
particnlarly  towards  contestant  Henry  H. 
Snowball,  and  tiiat  its  effect  was  limited  by 
the  Instructions  to  the  pntpoees  tor  whidi  It 
could  legitimately  be  considered. 

Other  evidence  complained  of  by  appellants 
la  this  connection  was  that  of  Norman  P. 


Snowban  relaUve  to  a  eonmvatlon  betweoi 
testatrix,  Leutie,  Leon,  and  the  witness,  a 
few  montlu  before  the  execution  of  the  will, 
but  ttUB  evldaKe  was  dearly  admissible  as 
tending  to  show  a  then  effort  on  the  part  ot 
Leutie  and  Leon  to  svocnie  the  execntkm  ot 
the  will  by  the  testatrix;  and  to  prejudice  her 
against  H.  H.  Snowball  to  an  extent  suffi- 
cient to  obtain  his  tactical  occlnalQn  there- 
from as  a  bueflctary. 

8.  Under  Hie  genial  statement  that  evi- 
dence tending  to  show  personal  differences 
ttiwUMng  between  prop<ment8  and  contestants, 
or  either  at  them,  and  their  mothM,  wss  1d- 
admlssible^  appdlants  note  certain  ucep- 
tlons  to  rulings  admlttbig  evidence.  So  far 
as  any  such  evidence  tended  simply  to  show 
the  steto  of  mind  of  the  testatrix  with  rctla- 
tiim  to  her  ddldroi  at  times  not  too  remote 
from  the  date  of  the  executlfm  of  the  will,  It 
was,  as  we  have  seen,  admissible,  as  would 
be  any  evidence  legitimately  bearing  on  that 
question.  The  first  four  exceptions  referred 
to  In  this  oomiectl<»i  rdate  to  evMence  that 
was  dearly  admissible  fOT  the  jmrpose  of 
showing  the  manner  in  which  the  undue  In- 
fluence was  exercised;  the  extent  to  wbldi  It 
was  exercised,  and  the  effect  thereof,  being 
evidoice  as  to  dedaratiiMu  and  conduct  ot 
Leutie  to  and  In  the  preoence  of  her  mother, 
regarding  and  derogatory  to  H.  H.  Snowball, 
and  indicating  most  plainly  her  desire  and 
determination  that  H.  H.  Snowball  should  re- 
ceive nothing  fnnn  testsMx,  and  also  tend- 
ing to  show  that  the  testetrix  was  not  able  to 
resist  the  imiH>rtunltles  of  Leutie.  The  mat- 
ter covered  by  exception  OB,  being  evidence 
adduced  on  the  cross-examination  of  pro- 
ponents' witness  Dickson  as  to  a  stetement 
made  by  Leutie  regarding  H.  H.  Snowball  in 
the  absence  of  testatrix,  waa  legitimate  cross- 
examination.  In  view  of  the  evidence  of  the 
witness  ou  direct  examination  to  the  ^eet 
that  he  had  nevw  heard  Leutie  say  anything 
to  indicate  that  she  wished  to  poison  her 
mother's  mind  against  H.  H.  Snowball.  Ex- 
ception 41^  amounta  to  nothing,  as  the  ques- 
tion objected  to  mu  not  answered.  The  same 
is  true  of  excqittoa  8L  The  evidence  given 
under  the  ruling  referred  to  by  exception  87 
Is  unimportant. 

4.  It  is  earnestly  contended  that  testimony 
given  by  H.  H.  Snowball  as  to  certain  state- 
menta  made  by  testatrix  to  him  In  the  pres- 
ence of  Leutie  was  inadmissllde  tor  any  pur- 
pose. He  testlfled  that  Immedistely  after  his 
mother's  arm  had  been  fractured  he  went  in- 
to the  room  where  his  mother  was,  and  Leu- 
tie was  on  the  lounge  crying,  and  his  mother 
said  to  him:  "Havey.  see  what  you  have 
done;  you  brought  a  dlshpan,  and  Leutie 
pulled  me  over  and  broke  my  arm** — and 
that  Leutie  did  not  deny  the  truth  of  the 
statement  He  testlfled  further  that  shortly 
before  this  occurrence  he  went  Into  the  kitch- 
en, and  there  found  his  mother  and  Leutie; 
that  his  mother  was  crying;  that  he  asked 
ber  wtiat  was  the  matter:  that  she  said  that 
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Leutle  bit  her  with  the  frying  pan  and 
blacked  her  eye;  and  that  bis  slater  never 
said  a  word.  Both  of  the  InBtances  referred 
to  were  prior  to  the  death  of  the  husband  of 
the  testatrix. 

It  was  a  theory  of  contestants  that  prior 
to  the  death  of  her  father,  Leutle  was  uni- 
formly cmel  and  onklnd  to  her  mother,  and 
that  subsequent  to  his  death  her  entire  at- 
titude to  her  mother  changed,  for  the  pur- 
pose of  obtaining  an  Influemce  over  her  in  or- 
der that  she  might  use  the  same  to  her  ad- 
vantage. There  was  considerable  evidence 
received  to  show  this  change  in  her  attitude, 
and  we  do  not  understand  It  to  be  seriously 
questioned  that  such  evidence  was  admissi- 
ble as  tending  to  show  an  ettort,  on  the  part 
of  Leutle,  to  obtain  an  Influ^ce  over  her 
mother  and  the  manner  in  which  that  influ- 
ence was  acquired.  Proof  of  the  two  Inci- 
dents referred  to  by  the  testimony  above 
stated  was  In  line  with  this  theory.  Of 
course,  the  declacatlons  of  the  mother  testi- 
fied to  were  not  competent  evidence  to  prove 
the  incidents;  were  not  evidence  of  the  facts 
stated  therein.  They  constituted  simply  nar- 
rativee  of  past  occurrences,  and  were  In  no 
sense  a  part  of  the  res  gestse,  but  declara- 
tions which  were  made  in  the  presence  and 
hearing  of  Leutle.  It  is  provided  by  our 
law  that  evidence  may  be  given  upon  a  trial 
of  "an  act  or  declaration  of  another,  In  the 
presence  and  within  the  observation  of  a  par- 
ty, and  his  conduct  in  relation  thereto"  (Code 
Olv.  Ftoc.  S  187(S  aubd.  8),  for  the  purpose  of 
showing  such  conduct  on  the  part  of  the  par- 
ty as  win  constitute  acquiescence  in  and  ad- 
mission of  the  truth  of  the  statement.  The 
theory  Is  that  a  statement  so  made  may  be 
of  such  a  nature,  and  made  In  such  a  way, 
as  to  naturally  call  for  a  denial  If  not  true, 
and  that  a  failure  to  deny  may  reasonably  be 
taken  as  admission  of  Its  truth.  In  Tibbet 
T.  Sue,  126  Cal.  516,  58  Pac.  160.  this  court 
said,  quoting  approvingly  from  Bice  on  Evi- 
dence: "Declarations  or  statements  made  In 
the  presence  of  a  party  are  received  In  evi- 
dence, not  as  evidence  in  themselves,  but  to 
understand  what  reply  the  party  to  be  af- 
fected by  the  statement  should  make  to  the 
same.  If  he  Is  silent  when  he  ought  to  have 
spoken,  the  presumption  of  acquiescence  aris- 
es. In  this  sense,  admissions  may  be  implied 
from  conduct"  Tbe  evidence  here  received 
was  admissible  as  tending  to  show  admis- 
sions by  Leutle  of  tbe  truth  of  the  charges 
made  against  her  by  her  mother.  Whether 
It  did  show  such  admissions  was  for  the  Ju- 
ry to  determine  in  view  of  all  the  drcum- 
etances,  but  it  sufficiently  bore  on  that  ques- 
tion to  be  admissible.  In  Justice  to  Leutle  it 
may  be  stated  that  on  the  trial  she  emphat- 
ically and  positively  dolled  tbe  truth  of 
kMth  of  said  charges. 

Another  alleged  declaration  of  the  testa- 
trix testified  to  by  H.  B.  JSnowball  was  one 
made  when  she  refused  to  allow  him  to  take 
9  cultivator  from  the  premises  for  tenyxvaiT 


use.  According  to  his  evidtoce  he  liad  put  it 
on  his  wagon,  whesk  his  mother  came  out  and 
forbade  him  taking  it  He  took  it  off  the 
wagon,  and  then  said  to  her:  "My  God, 
mother,  why  do  yon  treat  me  this  way?"  His 
mother  commenced  to  cry,  and  said:  "Ha- 
vey,  I  can't  help  it  Leutle  makes  me  do  it" 
It  is  this  declaration  of  the  mother  that  is 
principally  objected  to,  and  Its  Importance 
as  tending  to  show  the  subordination  of  tbe 
will  of  the  mother  to  that  of  Leutle  Is,  of 
course,  apparent.  We  are  of  the  opinion  that 
there  is  enough  in  tbe  record  to  Indicate  that 
this  declaration  was  made  In  the  presence 
and  hearing  of  Leutle  without  a  denial  on 
her  part  to  warrant  It  going  to  the  Jury  as 
evidence  tending  to  show  the  then  exercise 
of  undue  influence  over  her  mother  to  pre- 
vent any  favorable  consideration  by  the  moth- 
er of  her  son,  H.  H.  Snowball. 

5.  Complaint  is  made  that  the  court  erred 
In  permitting  certain  witnesses  to  state  their 
opinions  upon  certain  matters  where  opln- 
Ion  evidence  wtis  not  admissible.  Several  ex- 
ceptions are  noted  by  number  under  this 
head,  but  only  one  Is  argued.  On  cross-ex- 
amination by  appellants  of  N.  P.  Snowball, 
who  had  testified  that  his  mother  was  to  a 
certain  extent  weak  mentally,  he  was  asked 
to  what  extent  she  was  weak  mentaiiy,  In 
other  words,  what  he  meant  by  saying  that 
she  was  weak  mentally  to  a  certain  extent, 
and  answered  that  she  was  "easily  Influenc- 
ed." A  motion  to  strike  this  answer  out  as 
"not  responsive"  and  as  the  "volunteered 
opinion  of  the  witness"  was  denied.  We  are 
satisfied  that  it  must  be  held  that  the  an- 
swer was  responsive  to  appellants'  own  ques- 
tion, and  that  they  had  no  right  to  have  It 
stricken  out  We  quite  agreed  with  appel- 
lants' counsel  that  questions  addressed  to 
witnesses  as  to  whether  a  person  was  one 
"easily  influenced"  call  for  mere  opinions 
and  conclusions  from  fftcts,  as  was  held  In 
Compber  v.  Browning,  219  III.  429,  76  N.  E. 
6S4,  109  Am.  St  Rep.  346.  Assuming  for  the 
purposes  of  argument  that  such  evidence  may 
be  given  by  an  "intimate  acquaintance"  un- 
der subdivision  10,  j  1870,  Code  Civ.  Proc., 
the  sustaining  of  the  objection  to  the  question 
asked  ai^Uants*  witness  Dickson,  "Could 
Lucy  A.  Snowball  be  easily  influenced?"  was 
not  prejudicial.  In  view  of  his  other  testimo- 
ny to  the  effect  that  he  never  saw  anything 
to  Indicate  a  mental  weakness  on  her  part, 
but  rather  tiie  reverse,  and  that  she  was  an 
exceptionally  clear-headed  and  stroiv-minded 
woman. 

6.  It  is  claimed  that  declaratli^ns  and  ad- 
missions of  Leutle  in  the  absenci*  of  others 
braeflclally  interested  In  the  will  were  al- 
lowed to  be  shown,  contrary  to  the  doctrine 
declared  In  Estate  of  Dolbeer,  149  Oal.  245, 
86  Pac.  695,  to  the  effect  that  declarations 
constituting  simply  admissions  of  one  benefi- 
ciary as  to  the  mental  capacity  of  tbe  tes- 
tatrix are  not  admissible  against  the  other 
bttieflelaries;  and  consequently  are  not  ad- 


Digitized  by 


Google 


G04 


107  PACIFIC  EEPORTEB. 


(CaL 


misalble  at  all.  tt  Is  said  that  tbls  doctrine 
Is  equally  applicable  wbere  the  Issue  is  uu- 
dne  InflueDce.  For  the  parposes  of  this  ap- 
peal, this  may  be  conceded.  But  we  cannot 
see  that  this  rule  Is  Important  here.  Several 
of  the  exceptions  noted  under  this  contention 
relate  to  evidence  of  declarations  and  con- 
duct of  Lentie  in  the  presence  of  her  mother 
designed  to  influence  her  against  H.  H.  Snow- 
ball ;  In  other  words,  evidence  of  the  actual 
attempt  of  Leutle  to  Influence  her  mother 
against  him.  Necessarily  such  evidence  was 
admissible.  The  only  other  exception  noted 
under  this  head  requiring  notice  relates  to 
the  evidence  of  H.  H.  Snowball  as  to  the 
cultivator  Incident,  h^d  adjnisslble  as  tend- 
ing to  show  acquiescence  on  the  part  of  Leu- 
tle  in  the  statement  of  her  mother  to  the 
effect  that  It  was  because  of  Leutle's  Insist- 
ence that  she  refused  to  treat  H.  H.  Snow- 
ball more  kindly.  This  incident  occurred 
some  time  prior  to  the  execution  of  the  will. 
Such  an  admission  or  acquiescence  is  not  at 
all  within  the  meaning  of  the  doctrine  relied 
on.  It  stood  upon  the  same  plane  as  evidence 
to  the  effect  that  Lentle  had  then  said  to  her 
mother  that  ahe  Insisted  that  she  should  not 
grant  any  favOTS  to  her  son  would  have  rest- 
ed on;  in  other  words,  constituted  evidence 
of  the  then  actual  attempt  of  Leutie,  prior  to 
the  execution  of  any  will,  to  influence  her 
mother  against  the  son.  If  any  evidence  of 
an  actual  attempt  to  exert  undue  influence  Is 
admissible,  it  would  seem  that  such  evidence 
must  necessarily  be  competent.  So,  also,  the 
evidence  as  to  the  broken  arm  and  frying 
pen  incidents,  heretofore  referred  to,  not  not. 
ed  by  appellants  under  this  contention,  con- 
stituted evidence  of  the  then  course  of  treat- 
ment by  Leutle  of  her  mother. 

7.  Evid^ce  tending  to  show  false  repre- 
sentations made  by  Leutle  to  her  mother  as 
to  the  amount  of  property  received  by  H.  H. 
Snowball  from  his  father,  for  the  purpose  of 
influencing  her  to  practically  exclude  him 
from  her  will,  was  clearly  within  the  issues, 
and,  so  far  as  we  can  see,  this  is  the  nature 
of  all  the  evidence  specifled  In  the  exceptions 
noted  under  the  contention  that  evidence  of 
the  financial  standing  of  any  of  the  benefi- 
ciaries was  inadmissible,  except  the  evidence' 
as  to  the  value  of  the  estate  of  testatrix. 
While  an  unjust  will  does  not  of  Itself  raise 
the  presumption  of  undue  influence,  the  na- 
ture of  the  will  may  be  considered  4)y  the  Ju- 
ry upon  the  Issue  of  undue  Influence  as  a 
circumstance,  and  the  value  of  the  estate  left 
by  the  testatrix  is  necessarily  a  factor  in 
determining  its  nature.  See  Page  on  Wills, 
SS  42G,  427.  The  -trial  court  nowhere  re- 
fused to  allow  appellants  to  show  that  the 
representations  as  to  what  H.  H.  Snowball 
received  from  bis  father  were  true,  and  It 
was  expressly  stated  by  counsel  for  respond- 
ents that  they  would  not  object  to  evidence 
as  to  the  property  left  by  his  father  to  the 
children  of  H.  H.  Snowball  if  the  same  was 
offered  for  the  pnxpose  of  ibowlns  that  tbls 


was  the  reason  testatrix  did  not  give  him 
more  by  her  will. 

8.  While  we  agree  with  counsel  for  appcl- 
lants  that  "evidence  which  was  Immaterial, 
Irrelevant,  or  incompetent  for  any  purpose 
should  not  have  been  admitted,"  we  do  not 
find  in  any  of  the  Instances  specifled  under 
this  head  any  violation  of  this  rule. 

9.  The  refusal  to  allow  proponents'  wit- 
ness Mrs.  Carl  to  testify  as  to  statements 
made  to  her  by  Norman  P.  Snowball  coneero- 
ing  declarations  by  his  mother  inconsistent 
with  his  testimony  as  to  the  nature  of  audi 
declarations  was  proper,  in  view  of  the  ob- 
jection that  no  foundation  had  been  laid  for 
any  such  evidence.  As  heretofore  stated,  the 
questions  asked  proponents'  witness  Dickson 
on  cross-examination,  as  to  statements  of 
Leutle  regarding  H.  H.  Snowball  was  prop- 
er cross-examination.  We  are  of  the  opin- 
ion that  the  same  Is  true  as  to  the  questions 
asked  Lentie  on  cross-examination  as  to  what 
property  she  received  from  her  father's  es^ 
tate. 

10.  We  find  no  prejudicial  error  In  the  mat* 
ter  of  Instructions  tb  the  Jury. 

The  matter  stricken  out  of  appellants*  re- 
quested instruction  10  was  covered,  as  far 
as  was  necessary  and  proper,  by  appellants' 
requested  Instruction  0,  which  was  given. 

Appellants'  requested  instruction  17  was 
properly  refused.  In  its  statement  of  alleged 
false  representations  upon  which  contestants 
relied  as  showing  that  the  execution  of  tha 
will  was  obtained  by  fraud  and  undue  in- 
fluence It  would  have  been  misleading  anil 
confusing,  in  that  It  was  not  a  fair  and  com- 
plete statement  of  the  false  representations 
asserted  by  contestants  and  upon  which  they 
relied. 

We  cannot  assume  that  proponents  were 
prejudiced  by  the  Instruction  that.  If  deceas- 
ed had  died  without  a  will,  her  estate  would 
descend  to  her  children,  share  and  share 
alike.  Tbe  Jury  were  clearly  and  emphati- 
cally Instructed,  over  and  over  again,  to  the 
effect  that  the  will  could  not  be  set  aside  on 
the  ground  that  it  was  not  in  accord  with 
tbe  law  of  succession,  or  unjust  or  capricious. 

Contestants'  Instruction  3,  to  the  effect  that 
while  an  unjust  will  does  not  of  itself  raise 
a  presumption  of  undue  Influence,  still  the 
nature  of  the  will  may  be  considered  by  the 
Jury  as  a  circumstance  In  determining  wheth- 
er fraud  or  undue  Influence  was  exercised, 
was  correct  In  re  Langford,  108  Cal.  624, 
41  Pac.  701,  cited  by  appellants,  so  intimates. 

Tbe  point  as  to  contestants'  instructions 
4, 11,  15.  and  23  appears  to  be,  not  that  they 
do  not  correctly  state  the  law,  but  that  they 
were  not  af^llcable  under  the  facts  of  this 
case.  We  see  no  force  in  this  contention. 
Contestants'  requested  Instruction  6  was  p^ 
haps  not  pertinent  under  the  fftcta,  bat  clear- 
ly it  was  not  prejudicial. 

Contestants*  Instructions  7  and  8  were  ab- 
Bolnt^  correct  statements  of  law.  Thev 
did  not  meant  and  could  not  naainuibly  IM 
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taken  as  meaning,  that  certain  evidence,  re- 
ceived for  a  limited  purpose  and  confined  to 
that  purpose  bj  other  InBtructlons,  could  he 
considered  by  the  Jar;  for  another  purpose. 

While  it  is  said  In  appellants*  brief  that 
contestants'  Instruction  14  had  no  ai^lica- 
tlon  to  the  facts.  It  Is  not  claimed  that  it 
was  in  any  way  prejadlqial,  ^nd  we  cannot 
■ee  that  it  may  have  been  s». 

We  see  no  prejudicial  error  tn  the  giving 
of  contestants'  instmctlons  17, 19,  20,  21,  and 
22. 

The  modification  of  proponents'  requested 
instruction  18  was  proper,  for  the  reason 
that  the  portion  stricken  oat,  a  recital  that 
certain  specified  evidence  had  been  ofFe'red 
for  a  certain  purpose,  was  not  trae.  No  such 
evidence  had  been  offered  for  any  such  pur- 
pose. The  Instruction  as  modified  fully  cov- 
ered the  law  applicable  to  the  point  that  ap- 
pelant desired  to  present 

There  is  no  other  point  presented  the 
briefs  that  we  consider  It  necessary  to  dis- 
cuss. We  deem  It  proper  to  say  that  we 
would  have  felt  warranted  in  dlsr^ardlng 
numerous  exceptions,  presented  in  the  briefo 
•olely  by  number  of  exception  and  folio  of 
the  record,  without  any  statement  as  to  the 
•peclflc  nature  of  the  ruling  complained  of, 
and  without  any  ailment  whatever  in  sup- 
port of  the  exception.  We  have,  however, 
carefully  read  the  whole  record  In  this  case, 
vlth  the  result  that  we  have  found  no  sub- 
•tflntial  error  in  the  rulings  of  the  trial  court. 

Tlie  order  denying  a  new  trial  Is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


€!RIEB  V.  ZEMANSEY  et  al.  (S.  F.  5,488.) 
{Supreme  Coart  of  California.   Feb.  17,  19ia 

Reheating  Denied  March  18,  1910.) 
1.  Er.ECTI0K8  (J  95*)— Pbimast  Blbctions— 

Reoistbation. 

Pol.  Code,  I  1366,  declares  that  the  gnall- 
fi'^tions  and  registratloQ  of  voters  at  primary 
elertiont  shall  be  gorerned  by  the  same  rales  es- 
tablished hy  the  Constitution  and  Political  Code 
for  general  elections,  and  that  the  same  officers 
who  famished  the  original  affidavits  of  registra- 
tion, and  Indexes  and  supplements  thereto,  for 
SenerHl  elections  shall  fnmish  them  for  primary 
elections,  phivided  that  where  a  new  resistratioa 
is  not  completed  soon  enough  to  permit  its  use 
at  the  next  ensuing  primary  election,  the  orig- 
inal affi^vits  of  registration  and  Indexes  used 
at  the  last  general  election  may  be  used  at  the 
primaTT  election,  tocether  with  affidavits  show- 
InK  additional  reglstratiim,  changes,  and  correc- 
tions. Hetdf  that  the  proviso  apmies  only  to 
cities  where  city  elections  are  to  be  held -prior 
to  Angnst  in  the  even-nnmbered  years,  upon  Jan- 
uary 1st  of  which  a  current  registration  begins 
nnder  Pol.  Code,  {  1004.  and  does  not  apply' to 
the  general  August  primary  election  to  nominate 
•candidates  to  be  voted  for  at  the  November  gen- 
eral election,  and  hence  at  such  primary  elec- 
tion in  August,  1910,  the  current  registration  be- 
IpiQ  in  the  ppevlous  January  alone  determines 
the  qualifications  of  voters. 

[Ed.  Note,— For  other  cases,  see  Blectlone, 
Cent.  Dig.  H  Oe,  96;  Dec.  Dig.  !  96.  •] 


2.  BI.BCTX0RS  a  14S*)— PaniABT  Eixcnon— 
Nomination  Pafkrs— QUALiriED  Sionebs. 

The  primary  law  declaring  that  signers  of 
the  petition  of  a  candidate  for  nomination  shall 
be  '^qualified  electors,"  and  that  a  candidate 
seeking  the  nomination  of  a  pcditlcal  par^  must 
accomitany  his  i»etition  by  a  percentage  of  the 
qualified  electors  "of  that  party,"  contemplates 
that  such  BigneiB  shall  be  quajified  voters  at 
the  election  in  cootemplatioa  of  which  they  sign 
the  petition,  and  hence  only  those  may  sign 
such  petition  for  nomination  at  the  primary 
election  of  Angnst,  1910,  who  upon  the  register 
of  1910  have  declared  their  affilfati<»  with  such 
party. 

[Ed.  Note.— For  other  cases,  see  BlectiniSt 
Cent  Dig.  I  121 ;  Dec.  IMgrTlW.*] 

3.  Statittbb  (I  lOO*)— CoNSTBUCTiow— Arou- 

ItENT— Ab  INCONVENIENTE. 

The  argument  ab  inconveniente  available  in 
the  coDstrnction  of  statutes,  of  doubtful  mean- 
ing cannot  be  applied  to  Pol.  Code,  1  1360;  lu 
meaning  being  clear. 

TEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8|  206.  269 ;  Dec.  Dig.  |  100.«] 

Shaw,  X,  dissenting  In  part. 

In  Bank.  Mandamus  by  Henry  T.  Grleb 
against  J.  H.  Zemansky  and  others,  as  mem- 
bers ot  the  Board  of  Blectlon  Oommlsstoners 
of  Ban  Francisca   Writ  denied. 

Lester  O.  Burnett  (U.  8.  Webb,  Atty.  Oen., 
amicoB  cnriK),  for  plaintiff.  Thoa.  V.  Cator 
and  Hogli  J.  Mclsaac,  for  respondents. 

HENSHAW,  J.  The  plalnUGT,  for  himself 
and  all  others  similarly  situated,  applies  for 
a  writ  of  mandate  from  this  court  against 
the*  defendants,  Zemansky,  as  the  r^lstrar  of 
voters,  and  the  other  defendants  as  members 
of  the  board  of  election  commissioners  of  the 
city  and  county  of  San  Francisco,  to  compel 
them,  when  they  come  to  examine  the  sufi3- 
dency  of  "nomination  papers"  filed  in  behalf 
of  candidates  proposed  for  nomination  at  the 
primary  election  In  August,  1910,  and  in  di- 
recting the  manner  of  conducting  said  pri- 
mary electloD,  to  recognize  and  use  the  great 
register  of  voters  registered  in  the  years 
1908  and  1909,  and,  as  supplementary  there- 
to, the  new  great  register  which  began  to  be 
made  on  January  1,  1910.  In  the  return  the 
defendants  assert  that  the  new  r^^ration 
beginning  January  1,  1910,  Is  the  only  one 
that  can  lawfully  be  used  for  the  above-men- 
tioned purposes.  The  questions  to  be  deter- 
mined therefore  are :  (1)  What  register  shall 
be  used  at  the  primary  election  In  August, 
1910 ;  (2)  who  constitute  the  qoallfled  electors 
authorized  by  law  to  sign  a  candidate's  nomi- 
nation papers? 

1.  We  are  of  the  opinion  that  the  provl- 
alons  of  the  law  philnly  Indicate  that  the  new 
registration  of  1910  shall  alone  be  used  at 
the  Aufust  primary  election.  The  provisions 
of  the  law  In  this  respect  are  as  follows: 
•The  qualifications  and  registration  of  voters 
and  the  privileges  of  electors  to  attrad  the 
polls  at  primary  Sections  shall  be  subject 
to  the  same  tests  and  governed  by  the 
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rules  and  regalatlons  as  are  In  the  Constitu- 
tion and  Political  Code  of  this  state  estab- 
lished and  prescribed  for  general  elections; 
and  the  same  officers  who  furnish  the  origi- 
nal, affidarits  of  registration,  indexes  and 
supplements  thereto,  for  general  elections,  as 
provided  for  in  this  Code,  shall  furnish  them 
for  use  at  primary  elections.  It  shall  be  the 
duty  of  the  proper  officers  to  furnish  the 
original  affidavits  of  registration,  Indexes  and 
supplements  thereto,  for  use  at  primary  elec- 
tions, which  shall  show  the  names  of  all  the 
voters  entitled  to  vote  at  such  elections;  pro- 
vided that  where  a  new  registration  pursu- 
ant to  law  Is  not  completed  In  point  of  time 
sufficient  to  permit  of  Its  use  at  the  next  en- 
suing primary  election,  then  the  original  affi- 
davits of  registration  and  Indexes  used  at  the 
last  general  election  in  any  county,  or  city 
and  county,  In  this  state,  may  be  used  at  any 
primary  election,  together  with  the  original 
affidavits  of  registration  since  the  last  elec- 
tion and  supplemental  Indexes,  showing  all 
the  additional  registrations,  changes  and  cor- 
rections, made  since  the  last  general  registra- 
tion, completed  to  and  Including  the  twentieth 
day  prior  to  the  primary,  which  shall  be 
the  last  day  on  which  any  person  may  regis- 
ter or  transfer  his  registration,  so  as  to  en- 
title him  to  vote  at  inch  primary."  Pol. 
Code,  8  13C6. 

Section  1094  of  the  Political  Code  provides 
that  the  new  r^lstratlon,  b^Innlng  on  Jan- 
nary  let  of  the  even-numbered  years  "shall 
be  In  progress  at  all  times  except  during  the 
forty  days  Immediately  preceding  any  elec- 
tlotai,  when  It  shall  cease  as  to  the  electors 
reddli^  within  the  territory  in  which  such 
election  is  to  be  held."  It  la  contended  that 
the  new  registration  of  1910  "will  not  be  com- 
pleted In  point  of  time  sufficient  to  permit  of 
Its  use"  at  the  time  of  the  primary  election 
on  August  lOtb,  and,  therefore,  that  under 
the  proviso  to  section  1366  the  old  registra- 
tion of  1908  and  1909  may  be  used.  We 
think  the  proviso  In  section  1366  was  not  In- 
tended to  refer  to  the  general  August  pri- 
mary election  to  nominate  candidates  to  be 
voted  for  at  the  November  general  election. 

The  proviso  originated  In  the  primary  elec- 
tion law  of  1899  In  wbl«i  it  was  numbered 
as  section  1375  of  the  PoUtlcal  Code  (St.  1899, 
p.  64).  This  act  provided  for  a  primary  elec- 
tion for  delegates  to  conventions  In  cities  to 
nominate  city  officers.  In  addition  to  the  pri- 
maries for  state  and  county  conventions.  St. 
1899,  p.  51.  In  1901  a  new  primary  law  was 
enacted  In  which  the  proviso  appeared  as 
part  of  section  1366  <St  1001,  p.  614).  That 
act  was  not  made  operative,  except  in  cer- 
tain dttes.  Section  1372,  St.  1901,  p.  616. 
The  present  law  (St.  1909,  c.  405)  provides  for 
direct  primaries,  and  applies  to  all  cities,  ex- 
cept those  having  a  freeholders'  charter  cot* 
erlng  the  subject  (sections  1,  2,  8).  In  1890. 
and  ever  since,  the  laws' aUd  charters  govern- 
ing dty  elections  In  msnj  dtiea  itf  Uie  irtate 


provided  for  dty  elections  to  Ix  held  during 
the  early  months  of  the  even-numt>ered  years, 
at  times  when  it  was  not  to  be  expected  that 
many  persons  would  be  registered  upon  the 
new  registration  begun  in  January.  City 
elections  are  to  be  held  In  cities  of  the  second 
class  on  the  second  Monday  of  March  (Mun. 
Cor.  Act  [St  1B83,  p.  185]  |  301).  in  cities  of 
the  third  class  on  the  second  Tuesday  of 
March  (section  502),  and  in  cities  of  the  sixth 
class  on  the  second  Monday  of  April  (section 
852).  In  San  Jose  under  the  city  charter 
such  elections  are  held  on  the  third  Monday 
of  May  (St  1897,  p.  596),  In  Santa  Rosa,  on 
the  first  Tuesday  of  April  (St  1905,  p.  870), 
and  In  Vallejo  on  the  first  Monday  of  March ' 
(St  1899,  p.  394).  All  of  these  are  In  the 
even-numbered  years.  None  of  these  charters 
makes  any  provision  for  primary  elections, 
nor  does  the  general  municipal  cori>oration 
act  Hence,  In  each  of  these  dtles,  under 
section  5  of  the  present  primary  election  law, 
for  party  nominations  primary  elections  must 
be  held  on  the  "Tuesday  three  weeks  next 
preceding  the  dty  election."  The  general 
municipal  corporation  law  was  enacted  In 
1883  (St.  1883,  p.  93).  As  will  be  seen,  there- 
fore, similar  conditions  existed  In  1899  when 
this  proviso  was  first  enacted  as  a  part  of  the 
primary  law  of  that  year.  It  was  necessary 
to  make  some  provision  In  that  act  permit- 
ting voters  not  newly  registered  to  partld- 
pate  In  such  primaries,  for  it  is  apparent 
that  if  this  were  not  done,  there  would  be 
few  of  the  voters  of  such  cities  qualified  to 
act  in  the  choosing  of  candidate  so  soon 
after  the  current  registration  bad  begun. 
The  proviso  finds  its  full  Justification  in 
these  conditions,  and  to  these  only  was  It 
Intended  to  apply.  If  It  were  Intended  to 
apply  to  the  regular  and  general  state  and 
county  primary  electl<Hi  to  be  held  In  the 
August  preceding  the  general  election,  the  ef- 
fect would  be  that  the  old  registration  would 
be  used  at  all  primaries,  except  In  a  few 
cities  where  dectlons  occur  In  the  odd-num- 
bered years,  or  Immediately  after  the  Novem- 
ber election.  The  main  object  of  the  act  was 
to  provide  for  the  nomination  of  candidates 
for  offices  to  be  filled  at  the  general  state 
and  county  elections  In  November.  The  hold- 
ing of  such  primaries  for  city  officers.  In  the 
few  cities  where  elections  were  held  so  early 
In  the  even-numbered  years,  was  inddental 
and  of  comparatively  small  Importance.  If 
It  had  been  Intended  that  the  old  register 
should  be  used  at  the  general  primary  elec- 
tion, the  one  for  which  the  law  was  really 
enaded,  It  is  scarcely  conceivable  that  the 
Lei^ature  would  not  have  so  declared  in 
plain  terms  in  the  main  body  of  the  section,- 
leaving  to  the  proviso  the  office  of  stating  the 
converse  proposition  that  In  the  city  dedlons 
occurring  after  the  November  election  and  in 
the  odd^iumbered  yean  tiie  old  r^jster 
should  not  be  used.  The  natmral  eondtnion' 
from  tbe  language  of  the  provUn  to  aectioD. 
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1366,  and  from  the  vbole  act  and  the  condi- 
tions to  which  It  was  addressed,  Is  that  the 
i^Dlar  August  primary  election  for  candi- 
dates for  state,  and  county  offices  was  not  con- 
sidered an  exceptional  case  to  be  met  by  a 
proTlso,  that  the  registration  which  at  that 
time  has  been  in  progress  for  nearly  seven 
months  was  considered  as  snffidently  com- 
plete for  use,  and  that  the  proviso  was  in- 
tended to  apply  only  in  the  cities  having  local 
elections  earlier  than  the  general  August 
primary  election. 

This  conclusion  Is  strengthened  the  fact 
that  It  gives  ample  time  for  any  voter  to  reg- 
ister and  qualify  himself  to  vote  at  the  Au- 
gust primary.  Its  necessity  is  also  shown  by 
the  provisions  of  section  1366a  of  the  Politi- 
cal Code,  referred  to  In  sections  16  and  17  of 
the  act  Section  1366a  requires  every  voter 
when  he  registers  to  declare  In  his  affidavit 
the  name  of  the  political  party  with  which 
fae  desires  to  affiliate  at  ensuing  primary 
elections,  and  provides  that  no  person  shall 
be  entitled  to  vote  at  a  primary  election  un- 
less he  has  so  declared.  This  section  was 
enacted  In  1007,  and,  until  the  enactment  of 
the  present  law,  it  was  in  force  only  in  cer- 
tain cities  mentioned  in  section  1372,  added 
to  the  Political  Code  In  1901.  Hence  per- 
sons residing  outside  of  those  cities,  who 
registered  In  1908  and  1909,  were  not  usually 
required  to  declare  their  party  afBliatlon. 
Section  16  of  this  act  provides  that  the  right 
of  a  voter  at  a  primary  election  to  vote  the 
party  ticket  of  the  party  with  which  he  has 
declared  his  affiliation,  as  provided  in  section 
1368a,  shall  not  be  challenged  or  subjected  to 
any  test,  If  he  Is  otherwise  qualified  as  a 
voter.  Section  17  provides  that  an  elector 
who  has,  20  days  before  a  primary  election, 
"qualified  by  registration  and  by  declaration 
of  the  political  party  with  which  he  Intends 
to  affiliate,  as  provided  in  section  1366a  of 
the  Political  Code,  shall  be  entitled  to  vote 
at  such  primary  election,  such  right  to  vote 
being  subject  to  challenge  only  as  hereinbe- 
fore provided;  and  shall,  on  writing  his 
name  or  havlpg  it  written  for  him  on  the 
roster,  •  •  •  receive  the  official  primary 
election  ballot  of  the  political  party  designat- 
ed In  his  affidavit  of  registration,  and  no 
other."  If  the  old  registration  should  be  al- 
Ipwed  In  nse  at  the  regular  August  election 
of  the  present  year,  these  provisions  could 
not  be  followed  ii^  any  part  of  the  state,  ex- 
cept In  the  cities  aforesaid,  for  the  registra- 
tion affidavits  outside  of  those  cities  would 
not  show  any  declaration  of  party  affiliation, 
and  the  voter  would  not  by  the  letter  of  the 
law  be  entlUed  to  receive  any  ballot.  Tbe 
law  would  not  Qperate  uniformly  this  year. 
By  limiting  the  application  of  the  proviso  In 
section  1366  to  the  cities  where  elections  are 
to  be  held  prior  to  August  In  tbe  even-num- 
bered years  all  difficulty  Is  removed,  the  leg- 
islative purpose  will  be  carried  out  and  the 
law  made  barmonlouB.  Tbe  defendants  are 


correct  In  their  assertion  that  the  registra- 
tion of  1910  Is  constituted  the  test  by  which 
to  determine  the  right  to  vote  at  the  next 
August  primary  election,  and  that  no  other 
registration  Is  to  be  used  on  the  polls  at  that 
day. 

2.  From  the  conclusion  above  reached  and 
erpressed  there  follows  necessarily  the  de- 
termination that  only  those  electors  whose 
names  appear  upon  the  register  of  1910  can 
Join  in  the  nomination  paper  of  a  candidate 
who  Is  to  be  voted  for  at  the  August  prima- 
ry. The  reasons  compelling  this  condualon 
are  two.  First,  the  law  contemplates  and 
declares  that  the  signers  shall  be  "qualified 
electors."  They  most  make  affidavit  to  such 
effect  This  cannot  mean  that  they  were 
qualified  electors  In  the  past — one  year,  two 
years,  or  five  years  ago.  It  must  and  can 
mean  only  that  they  are  electors  qualified  to 
participate  In  the  Section  In  contemplation 
of  which  they  are  slgniug  a  candidate's  nom- 
ination paper.  But,  as  admittedly,  only  those 
electors  who  have  registered  in  1910  can  vote 
at  this  primary,  it  must  follow  that  only 
such  are  qualified  to  sign  a  candidate's  pa- 
per, Tbe  second  reason  Is  this.  Throughout 
the  primary  law  It  Is  repeatedly  declared  that 
a  candidate  seeking  the  nomination  of  a  po- 
litical party  must  accompany  his  petition  by 
a  percentage  of  the  qualified  electors  of  that 
party.  If,  then,  a  candidate  seeks  the  Re- 
publican or  Democratic  nomination  in  Au- 
gust, 1910,  his  candidacy  must  receive  tbe 
indorsement  of  a  sufficient  number  of  the 
electors  of  that  party.  Who  at  the  primary 
election  of  1910  are  the  qualified  electors  of 
the  R^ubllcan,  the  Democratic,  or  any  oth- 
er political  party?  The  answer  is  evident 
Only  those  who  upon  the  register  of  1910 
(and  not  upon  the  register  of  any  preceding 
year)  have  declared  their  affiliation  with  such 
party.  The  law  extends  the  fullest  permis- 
sion to  an  elector  in  registering  to  change 
his  political  party.  If  the  register  of  pre- 
ceding years  may  be  used  in  behalf  of  a  can- 
didate in  the  August  primary  of  1910,  it  wilt 
follow  that  men  who  appear  upon  the  reg- 
istration of  1909  as  Republicans,  and  who 
have  registered  in  1910  as  Democrats,  will 
hare  aided  in  putting  before  the  people  the 
candidate  of  a  party  to  which  they  do  not 
belong.  Indeed,  It  is  conceivable  that  under 
such  circumstances,  by  changes  in  registra- 
tion, If  tbe  use  of  old  registers  Is  permitted, 
a  candidate  might  go  before  the  electors  seek- 
ing the  suffrages  of  a  imlltical  party  with- 
out having  the  Indorsement  of  anywhere  near 
the  number  of  names  of  qualified  electors  of 
his  party  as  required  by  law.  The  language 
of  the  statute  presents  no  difficulties  of  in- 
terpretation. Only  those  who  by  registration 
have  declared  their  membership  ip  a  party 
may  vote  at  the  primary  election,  and  only 
those  can  and  should  be  allowed  to  Join  In 
tbe  selection  of  the  candidates  of  that  party. 

Tbe  argument  ab  Inconvenlrate  may  be 
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employed  In  the  constractlon  of  a  doubtful 
statutd,  but  It  has  no  force  In  the  interpre- 
tation of  a  statute  like  this,  whose  terms  are 
not  doubtfuL  But  even  if  th^  were— 4n  the 
present  Instance  the  argument  In  favjor  of 
the'  use  of  old  registers  is  entitled  to  little 
weight.  On  the  part  of  the  candidates  It 
may  be  said  that  It  is  not  In  contemplation 
that  th^  will  be  able  to  perform  personally 
the  labor  of  obtaining  signatures  to  their 
nomlDatlon  papers  throughout  the  Tarlous 
counties  of  the  state.  In  view  of  this  the 
law  itself  itermlts  the  candidate  to  an>oint 
"Terlflcatlon' deputies"  to  obtain  signatures 
to  their  nomination  papers.  It  Is  not  easy  to 
see  that  any  greater  labor  or  any  greater 
e:q>enBe  is  cast  upon  the  candidate  in  that  he 
is  required  to  direct  deputies  to  obtain  sig- 
natures from  the  r^^tration  of  1910  rather 
than  from  the  r^ilstratlon  of  some  precedli^ 
year  or  years.  But  considering  the  public 
officers,  the  wdght  of  the  argument  ab  In- 
conrenlente  Is  quite  on  ttielr  side.  The  time 
allowed  them  for  the  inspection  of  candl- 
-dates*  papers  Is  extremely  short,  only  10 
days.  It  will  greatly  increase  the  burden 
cast  upon  them  if  In  verifying  the  compe- 
tency of  the  electors'  names,  they  diall  have 
to  resort  to  the  <dd  r^stratltm  instead  of 
the  new.  Indeed,  as  adrlsed  In  the  argu- 
ment of  this  case,  of  the  90,000  electors  up- 
on the  great  register  of  San  Francisco  for 
the  year  1909,  only  35,000  are  qualified  at  the 
present  time  to  vote  at  the  place  of  r^^tra- 
tlon.  Moreover,  no  reasonable  fear  may  be 
entertained  that  the  time  allowed  for  the 
new  registration  may  prove  Insufficient  for 
obtaining  the  signatures  of  an  adequate  num- 
ber of  a  party's  following.  Under  the  earlier 
Ikw  75  days  was  considered  sufficient  time  to 
complete  a  new  registration.  St  1895,  p. 
228 ;  section  1094,  Pol.  Code.  Now  the  regis- 
tration begins  upon  the  Ist  day  of  January 
in  each  eren-nunftered  year,  "and  Is  in  prog. 


resB  at  ell  times  ezc^t  during  the  40  days 
immediately  preceding  any  election."  There 
are  thus  about  six  months  allowed  for  this 
reglsteation  before  the  date  of  the  primary. 

It  will  freely  be  conceded  by  the  court  that 
thia  primary  law  is  both  complex  and  oner- 
ous, but  we  are  advised  that  it  was  adopted 
In  response  to  a  very  general  popular  de- 
mand. This  being  so,  it  Is  but  fair  to  as- 
sume that  the  vast  nujorlty  of  tbe  elect<ws 
who  find  in  this  law  a  panacea  for  all  poll^ 
ical  ills  will  flock  to  the  registration  bootlia 
and  qualify  ttannselves  to  take  part  in  the 
Important  primary  elections  which  follow. 

For  the  foregoing  reasons  the  application 
for  mandate  is  denied. 

We  concur:  BBAmr,  C  J.;  IX>BI- 
GAN,  J. 

ANGErJXVTTI,  J.  I  concur  In  all  that  la 
said  In  subdivision  1  of  the  foregoing  opin- 
ion. It  appears  to  me  to  necessarily  follow 
therefrom  that  the  conclusion  reached  upon 
the  second  proposition  discussed  In  the  opin- 
ion Is  correct  It  may  be  conceded  that  the 
requirement  of  the  primary  law  as  to  the 
number  of  signatures  to  nomination  papers 
la  unnecessarily  onerous,  but  that  Is,  of 
course,  a  matter  wholly  within  the  coi^trol 
of  the  Legislature.  To  my  mind  the  law  en- 
acted by  the  Legislature  clearly  contemplatea 
that  only  those  qualified  to  participate  at  the 
primary  election  may  participate  In  the  nom- 
ination of  candidates  to  be  voted  for  thereat 
I,  therefore,  concur  in  the  Judgment 

SHAW,  J.  I  concur  in  all  that  Is  said  Id 
subdivision  numbered  1  of  the  opinion  of 
Justice  HENSHAW.  I  dissent  from  that 
part  of  the  (pinion  embraced  in  subdlvisiOD 

2  thereof. 

Justices  SLOSS  and  MELVIN  do  not  par- 
ticipate in  the  determlnatlw  of  this  matter. 
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KELSAT  T.  TAYLOR  et  al. 
(Stt|>reme  Court  of  Ozegon.    Hareh  16,  1910.) 

1.  TENDBB  (S  12*)— SunnCIBITCT— AlfOUNT. 

A  tender  to  be  good  must  be  for  not  lest 
than  tbe  amount  doe,  and  a  tender  after  suit 
brought  is  not  good  if  it  does  not  include  the 
cleit  s  fee  paid  07  plaintiff  aa  reqnlxed  by  law 
on  filing  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Tender,  Gent. 
Dig.  H  21-28;  Dec.  Dig.  I  12.*] 

2,  Action  (|  64*)— Comueiccdiezix— Pboceed- 

IITO8  CONBTITDTinO. 

B.  &  C.  Comp.  S  51,  provides  that  actions 
at  law  sball  be  commenced  oy  filinfc  a  complaint, 
and  hence  an  action  is  begun  when  the  com- 
plaint is  filed  though  summons  has  not  been  is- 
sued. 

LBd.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  H  T25-734 ;  Dec  Dig.  S  6i.*] 

8.  BtVLB  AKD  N0TK8  (!  427*)— Notes  Patable 
AT  Bank— Bank  as  Aqent  of  Patee. 
A  provision  in  a  note  making  it  payable  at 
a  particular  bank  does  not  make  the  bank  agent 
of  the  payee  to  receive  the  money  unless  actual- 
ly in  possessicMi  of  the  note  when  the  money 
is  sent. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1233-1244;  Dec.  Dig.  % 
427.*] 

4.  Gabnishuent  (8  52*)- Monet  in  Hands  of 
Bankehs  as  Agents— Riqht  to  Gabnish. 
Where  bankers  were,  by  a  letter  of  instruc- 
tion with  a  remittance,  made  the  agents  of  the 
sender  to  find  the  bolder  of  a  mortgage  note 
and  pay  the  money,  and  the  tender  was  insuffi- 
cient and  the  money  refused,  and  it  remained  in 
the  bank's  hands  subject  to  the  orders  ot  the 
sender,  tbe  assignee  of  a  judgment  against  the 
sender  had  a  i>erfect  right  to  garnish  the  bank- 
ers. 

[Ed.  Note. — For  other  cases,  see  Gsmliihment, 
Cent.  Dig.  SS  102,  104 ;  Dec  Dig.  S  52.*] 

6.  Attobnet  and  Cuent  (8  98*)— Authobitt 
OF  Attobnet  —  Scopk  of  EaiPLOTUXNT  — 
RiQHT  TO  Bind  Cuent. 

A  daughter  having  given  a  mortgage  to 
secure  her  father's  note  which  was  overdue,  the 
father  sent  money  to  a  bank  to  pay  tbe  mort- 
gage. The  bank  tendered  the  money  to  plain- 
tllTs  attorney  in  a  suit  to  foreclose,  bu^  tbe 
tender  was  refused  as  Insufficient,  for  failure  to 
include  certain  accrued  costs.  The  attorney, 
who  held  a  judgment  against  the  father,  assign- 
ed it  to  a  nominal  assignee,  who  issued  execu- 
tion on  the  judgment  and  garnished  the  bank 
which  paid  over  the  money  to  be  applied  on 
the  execution.  Held,  that  tbe  receipt  of  tbe 
money  by  the  attorney  was  not  payment  of  the 
mortgage,  the  money  having  been  obtained  by 
him  in  a  matter  entirely  outside  the  scope  of  bis 
employment  by  the  plaintiff  in  foreclosure,  who 
was  not  charged  wfth  any  pardcipation  in  tbe 
scheme,  In  which  the  attorney  was  not  author- 
ized to  bind  his  client. 

[Ed.  Note.— For  other  coses,  s^  Attorney  and 
Client.  Dec.  Dig.  (  98.*] 

ft.  JtrDouBUT  (8  710*)  —  Obdeb  as  Binding 

Pkbsons  Not  Pabtibs. 

The  court  could  not  make  a  valid  order  In 
a  suit  that  would  bind  persons  not  parties,  or 
be  conclusive  on  them  as  to  the  ownership  of 
money  charged  to  be  in  their  hands  which  should 
rightfully  be  applied  in  discharge  of  the  claim 
on  which  the  suit  was  brought. 

[Ed.  Note.— For  other  cases,  see  Judgm«it 
D^DlK.|7ia*] 


7.  MOBTGAOEB    (8    459*)  —  FOBECLOStna  -— 

Plea  dino — Vabiance. 

Where  a  complaint  on  foreclosure,  showing 
the  volume  and  page  where  the  mortgage  was 
recorded  in  the  county  records,  only  alleged  as 
to  the  mortgage  note  that  "the  following  is  a 
substantial  copy"  of  It,  and  did  not  attempt  to 
set  it  up  h.'cc  ver^,  a  variance  in  the  descrip- 
tion in  that  the  ^py  omitted  words  showing 
where  it  was  to  be  paid  and  when  interest  was 
payable  could  not  have  misled  defendants  to 
their  prejudice,  and  hence  was  not  material,  B. 
&  C.  Comp.  i  97,  providing  that  a  variance 
sball  not  be  deemed  material  unless  it  does  in 
fact  mislead. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  469.*] 

Appeal  from  Circuit  Court,  Waaco  County; 
W.  L.  Bradshaw.  Judge. 

Suit  by  Mrs.  E.  A-  Kelsay  against  Alma 
Taylor  and  another.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Affirmed. 

This  is  a  suit  to  foreclose  a  mortgage  upon 
certain  real  property  situated  In  Dalles  Cit7, 
Wasco  county.  On  September  12,  1904,  de> 
feudant,  O.  D.  Taylor,  borrowed  fOOO  of 
plaintiff,  giving  a  promissory  note,  signed  by 
himself,  and  a  mortgai^  signed  and  executed 
by  him  as  attorney  In  fiict  for  the  defendant 
Alma  Taylor,  to  secure  the  payment  of  the 
note.  Tbe  loan  was  originally  for  one  year, 
but  at  tbe  expiration  of  that  period  tbe  time 
of  payment  was  extended  for  anotber  year. 
Tbe  original  note  Is  as  follows:  "The  Dalles, 
Oregon,  September  1%  1904.  $S0O.O0.  One 
year  after  date,  without  grace,  I  promise  to 
pay  to  tbe  order  of  Mrs.  Ei.  A.  Kelsay  five  hun- 
dred dollars  ($500)  for  value  recelFed,wltb  in- 
terest after  date  at  tbe  rate  of  elgbt  per  cent 
per  annum  until  paid.  Principal  and  Intereat 
payable  in  United  States  gold  coin,  of  tbe 
present  standard  value  at  tbe  bank  of  French 
&  Co..  The  Dalles,  Oregon.  Interest  payable 
annually,  and  in  case  suit  or  action  is  In- 
stituted to  collect  this  note,  or  any  portion 
thereof,  I  promise  to  pay  sndi  additional 
sum  as  the  court  may  adjudge  reasonable  as 
attorney's  fees  In  said  suit  or  action.  O.  D. 
Taylor."  On  September  14,  190G.  two  days 
after  tbe  note  became  due.  plaintiff  filed  in 
the  circuit  court  for  Wasco  county  a  com- 
plaint In  foreclosure,  setting  fortb  what  was 
claimed  to  be  a  substantial  copy  of  tbe  not^ 
but  omitting  the  line  containing  the  words, 
"at  the  bank  of  Fraich  &  Co.,  The  Dalles. 
Or^on,  Interest  pa^ble  annually."  The 
mortgage  was  referred  to  in  tbe  complaint  by 
the  book  and  page  of  the  county  records 
whereon  It  was  recorded.  On  the  18th  day 
of  the  same  month  defendant  O.  D.  Taylor 
transmitted  to  French  ft  Co.  $541,  tbe  prin- 
cipal and  interest  on  the  note,  accompanied 
by  the  following  letter:  "Portland,  Or^on, 
9-18.  1906.  French  &  Co.  The  Dalles,  Ore- 
gon— Gentlemen:  Inclosed  find  certificate  of 
deposit  wltb  lAdd  &  Tilton  for  $541.00.  Will 
yon  please  pay  the  mortgage  and  note  oa  my 


•For  otlMr  esses  sas  sann  tt^lc  and  section  NUHBIH  tai  Dk.  A  Am.  Digs.  U07  to  data.  *  R^rtsr  ladexsa 
10TP.-W 
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daughter  Jllma's  propert7>  corner  Fifth  and 
Washington  streets.  I  euppom  th6  note  was 
with  Batler,  but  phoned  him  this  momtng 
and  the  phone  worked  so  badly  that  I  could 
not  nndwstand  him,  but  thought  he  said  It 
had  been  sent  to  The  Dalles.  Could  not  tell 
wheHier  be  said  Hnntlogton  &  Wilson  or  W. 
H.  Wilson.  Mrs.  Taylor  wUl  be  at  The  Dal- 
les, Thursday  or  Friday  and  will  pay  you 
for  your  trouble.  Mr.  Hostetler  will  know 
about  this  note.  Sincerely  yours,  O.  D.  Tay- 
lor, attorney  In  fact  for  Alma  Taylor."  On 
the  19th  of  S^tember  French  8c  Co.  tendered 
the  above  amount  to  W.  H.  Wilson,  plalntUf's 
attorney  In  the  foreclosure  suit,  who  refused 
to  accept  the  same,  whereupon  the  money 
remained  In  the  bank  of  French  &  Co.  until 
the  24th  day  of  September,  when  notice  of 
garnishment  was  served  upon  French  &  Oo. 
npon  an  execution  Issued  on  a  Judgment  ren- 
dered In  favor  of  Joseph  A.  Johnson  and 
against  O.  D.  Taylor.  French  &  Co.  answer- 
ed, admitting  possession  of  the  ¥541,  and  paid 
It  over  to  the  sheriff,  to  be  applied  on  the  ex- 
ecution. Johnson  had  assigned  the  judgment 
to  W.  H.  Wilson,  who.  Immediately  before 
the  execution  was  Issued,  assigned  it  to 
Skene,  admittedly  for  the  purposes  of  collec- 
tion. The  defendants  by  their  amended  an- 
swer denied  the  execution  of  the  note  and 
mortgage  set  op  In  the  complaint,  but  admit- 
ted execution  of  a  note  and  mortgage  bearing 
the  same  date  and  amount,  and  alleged  that 
the  note  had  been  fully  paid  and  satisfied. 
For  a  farther  and  separate  defense  defend- 
ants alleged  the  execution  of  the  note  set 
forth  in  this  statement,  giving  a  copy  of  It  in 
full,  and  also  setting  forth  In  full  a  copy 
of  the  mortgage,  from  which  it  appeared  that 
the  note  and  mortgage  were  Identical  with 
that  described  in  the  complaint,  with  the  ex- 
ception of  the  omitted  line  above  referred  to. 
The  answer  allied  that  the  note  and  mort- 
gage were  given  Mrs.  Kelsay  for  a  debt  due 
for  money  borrowed  of  her  by  Alma  Taylor, 
and  that  defendant  O.  D.  Taylor,  in  signing 
the  note,  inadvertently  omitted  to  describe 
himself  as  the  agent  of  Alma  Taylor.  The 
answer  also  sets  up  the  facts  in  regard  to  the 
transmission  of  the  money  to  French  &  Co. 
and  of  their  tender  thereof  to  Wilson,  and  hla 
refusal  to  accept  the  same,  and  alleged  that 
while  he  was  still  attorney  for  plaintiff  be 
obtained  the  money  and  was  still  holding  It 
60  that  defendants  could  not  bring  the  amount 
with  costs  of  suit  into  court.  In  a  further 
separate  answer  the  defendants  recited  the 
facts  hereinbefore  stated.  In  relation  to  the 
Judgment  against  O.  D.  Taylor,  and  alleged 
that  Wilson's  refusal  to  receive  the  money 
was  in  pursuance  of  a  fraudulent  Intent  to 
get  possession  of  It  to  apidy  on  his  own  Judg- 
ment against  Taylor ;  that  on  the  day  execu- 
tion was  Issued  on  the  Judgment  he  fraudu- 
lently assigned  It  to  Skene;  and  that  the 
whole  arrangement  was  fraudulently  made 
for  the  benefit  of  Wilson,  who  actually  recelv- 
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ed  the  money.  The  defendants  asked  the 
court  to  adjudge  that  the  tendor  made  by  the 
bank  to  WIIs(m  was  a  continuing  tender  and 
a  satisfaction  of  ttie  note  and  mortgage,  and 
that  Wilson  be  directed  to  apply  the  money 
on  plaintUTs  claim.  A  general  demurrer  was 
Interposed  to  the  two  last  defoises  and  sus- 
tained by  the  court  The  partfea  then  went 
to  trial  upon  the  Issue  raised  by  the  first  de- 
fens^  and  thereupon  defendants  objected  to 
the  Introduction  or  any  proof  of  the  note  and 
mortgage  on  the  ground  of  the  variance  be- 
tween the  actual  instruments  and  those  de> 
scribed  in  the  complaint.  These  objections 
having  been  overruled,  the  defendants  Intro- 
duced no  testimony,  and  the  plaintiff  bad  a 
decree,  from  which  defendants  appeal. 

John  Gavin,  for  appellanta.  W.  H.  Wilson, 
for  respondent 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  The  demurrer  to  the  further  and 
separate  defenses  was  properly  sustained. 
There  was  no  tender  of  the  amount  due,  and 
the  plaintiff  was  not  bound  to  receive  less 
than  the  full  amount  In  addition  to  the 
amount  tendered,  which  was  the  exact  prin- 
cipal and  interest  due  on  the  note,  plaintiff 
had  incurred  a  liability  of  flO,  the  fee  re- 
quired by  law  to  be  paid  the  clerk  upon  filing 
the  complaint  Some  contention  seems  to 
be  made  In  defendants'  brief  that  the  action 
had  not  been  commenced  because  summons 
had  not  been  Issued  when  the  toider  was 
made,  but  this  contention  Is  answered  by  sec- 
tion 61,  c.  5.  B.  &  C.  Comp.,  which  reads  as 
follows:  "Actions  at  law  shall  be  commenced 
by  filing  a  complaint  with  the  clerk  of  the 
court,  and  the  provisions  of  sections  14  and 
15  Shall  only  aivly  to  this  subject  for  the 
purpose  at  determining  whether  an  action 
has  been  commenced  within  the  time  limited 
by  this  Code."  The  provision  in  the  note, 
making  It  payable  at  the  bank  of  French  ft 
Co.,  did  not  make  that  bank  t^e  agent  of  the 
payee  to  receive  the  m<mey  unless  th^  actu- 
ally had  possession  of  the  note  when  the  men- 
ey  was  soit,  which,  in  tbUi  case,  it  la  conced- 
ed, was  not  the  foot  French  ft  Co.  wer^  tv 
Taylor's  letter  of  instructlom^  made  the 
agents  of  the  srader,  to  find  the  holder  of 
the  note  and  pay  the  mon^.  As  the  tender 
was  InsnfBt^ent  and  the  raon^  was  refused 
It  remahied  In  t^eir  hands,  as  such  agents, 
subject  to  the  orders  of  the  sender.  Being 
rightfully  refused  by  plaintiff,  Wilson's  as- 
signee had  a  perfect  right  to  garnish  the 
bank,  and,  If  necessary,  try  out  the  question 
of  the  ownership  of  tb»  money.  The  latt^ 
course  was  obviated  by  the  bank  admitting 
that  the  money  was  the  property  of  O.  D. 
Taylor  and  paying  it  over  to  the  slwiff.  Con- 
ceding that  Wilson's  assignee  was  In  no  bet- 
ter situation  than  he  himself  wotdd  have 
been,  we  do  not  see  how  the  fact  that  WU- 
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■on  was  the  attorney  tat  plaintiff  In  the 
foreclMun  salt  could  possibly  bind  her  In 
proceedings  taken  by  blm  on  another  and  dlf- 
tmnX  Judgment  not  In  any  way  connected 
with  that  in  which  he  was  her  agoit  In  a^ 
tachlng  the  money  Wilson  was  not  actliv  for 
Mrs.  Ktisay,  but  for  tafautff  or  his  assignee 
in  a  matter  entirely  outside  the  scope  of  his 
employment  1^  plalntUf;  nor  Is  It  charged 
that  she  in  any  way  partlc^iated  In  any 
scheme  to  maUe  him  to  unlawfully  seise  up- 
on Alma  Taylor's  money  and  vpf^T  it  on  O. 
D.  m^rlor's  debt  Neither  Wilson  nor  Skene 
are  parties  to  this  suit,  and  the  court  could 
make  no  valid  order  herein  that  would  bind 
than  or  be  concloslTe  upon  then  as  to  the 
ownership  of  the  money. 

We  do  not  think  the  variance  in  the  de- 
scription of  the  note  material,  ^nie  com- 
plahit  does  not  attempt  to  set  up  the  note 
haec  Tcrba,  bat  only  alleges  that  "the  follow- 
ing ia  substantially  a  copy"  of  it  Now  the 
words  "substantially  a  copy"  do  not  import 
tliat  the  exact  language  of  an  Instrument  Is 
given,  but  only  its  material  and  necessary 
parts,  and  n^atlve  the  idea  of  exact  verbal 
accuracy.  Thomas  v.  State,  103  Ind.  419, 
2  N.  E.  808;  Bdgerton  v.  State  (Tex.  Cr.  App.) 
70  8.  W.  90. 

The  complaint  allies  that  the  mortgage 
Is  recorded  at  page  449,  vol.  W,  Records  of 
Mortgages  of  Wasco  county.  The  intent  of  the 
suit,  and  that  wlileh  gave  a  court  of  equity 
jurisdiction  to  entertain  it,  was  the  fore- 
closure of  the  mortgage.  It  la  plain  that  the 
defendants  could  not  be,  and  were  not  misled 
to  their  prejudice  by  the  omission  complained 
of.  The  relief  would  be  Just  the  same,  the 
measure  of  the  rights  of  the  parties  would 
be  the  same,  with  or  without  the  omitted 
words.  Section  97,  B.  &  C.  Comp.,  is  as  fol- 
lows: "No  variance  between  the  allegation 
In  a  pleading  and  the  proof  shall  be  deemed 
material  unless  It  shall  have  actually  misled 
the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits. 
Whenever  It  shall  be  alleged  that  a  party 
has  been  so  misled,  Aat  fact  shall  be  proved 
to  the  satisfaction  of  the  court,  and  In  what 
respect  he  has  been  misled ;  and  thereupon 
the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  may  be  Just." 
The  court  could  perceive  at  a  glance  that 
the  defendants  were  not  and  could  not  have 
been  milled  as  to  the  exact  mortgage  that 
I^alntifl  was  seeking  to  foreclose,  and  that 
from  the  record  referred  to  In  the  cmnplalnt 
they  had  ample  means  of  Informing  them- 
selves before  the  trial,  not  only  of  the  exact 
terms  of  the  mortgage,  but  of  the  contents  of 
the  note  as  well,  and  tiiat  nothing  in  the 
omlrt^  words  conid  possibly  have  affected 
any  defense  that  they  might  have  desired  to 
intwpose. 

The  decree  of  the  town-  court  la  affirmed. 
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JOHNSON  V.  SOUTHERN  PAC  CO.  et  ai. 

(S.  F.  5,328.) 

(Supreme  Court  of  California.   Feb.  24,  1910.) 

1.  Mauciotjs  Pboskcution  (8  20*)  —  "Prob- 
able Cause"— Belief  in  Guilt  of  Ac- 
cused. 

"Probable  cause"  1b  a  suspicion  founded  up- 
on circumstances  varranting  a  reasonable  man 
in  the  belief  that  the  charge  ia  true ;  and,  in  an 
action  for  maliciouB  prosecution  under  Penal 
Code,  S  481,  making  it  a  crime  to  alter  a  rail- 
road ticket  with  intent  to  defraud,  evidence  tbat 
a  tidcet  had  been  altered,  with  intent  to  use 
It  a  second  time  beveen  the  same  polntB,  that 
it  was  purchased  from  plaintiff,  ana,  on  a  com- 
parison of  plaintiff's  handwriting  with  the  writ- 
ing on  the  ticket  which  constituted  the  claimed 
alteration,  both  the  railroad  employes  and  a 
reputable  expert,  acting  In  good  faith,  were  con- 
vinced tbat  the  writing  ou  the  ticket  was  plain- 
tiff's, was  sufficient  to  show  probable  cause  for 
the  prosecution,  though  plaintiff  denied  ever  hav- 
ing seen  the  ticket. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  SS  26-28;  Dec  Dig.  I 
20.* 

For  other  defiaitlons,  see  Words  and  Phrases, 
vol.  6,  pp.  5618-5020;  vol.  8,  p.  7765.] 

2.  Malicious  Pbosbcution  ({  71*)  —  Quns- 

TIONB  FOB  JUBT— PBOBABLE  OAUSE. 

In  an  action  for  malicious  ptoseeution, 
where  the  testimony  Is  not  In  conflict,  the  ques- 
tion whether  or  not  the  evidence  shows  want  of 

protuble  cause  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  %%  161,  162 ;  Dec.  Dig. 


8.  Malicious  Pbobecutior  (8  20*)— Obiminal 
Pbosecittioii— Pbobablb  Causb. 

A  person  instltnting  a  prosecutiim  need  not 
Investigate  the  crime  itself,  or  seek  to  ascertain 
whether  there  are  any  other  facts  relating  to 
the  offense,  or  whether  the  accused  had  any  de- 
fense to  the  charge,  or  exhaust  all  sources  of 
information  bearing  upon  the  facts  which  have- 
come  to  his  knowledge,  but  it  Is  sufficient,  to 
justify  him  in  seeking  to  have  the  act  punished, 
if  the  facts  within  his  knowledge,  although  not 
in  law  constituting  a  crime,  are  such  as  to  in- 
duce in  the  mind  of  a  reasonable  man  the  honest 
belief  that  a  crime  has  been  committed. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  S9  26-28;  Dec.  IHg.  f 

20.  *] 

4.  Malicious  Pbosecution  (H  21, 22*)— Cbiu- 
xnal  PBOBEcnnon— Pbobablb  Causb— Ad- 
vice OF  Counsel. 

The  fact  that  defendant  In  an  action  for 
malicious  prosecution  consulted  a  lawyer  in 
good  standing  and  the  district  attorney  of  the 
county,  stating  to  them  all  the  facts,  and  being 
advised  b^  them  that  a  prosecution  would  lie, 
and  on  this  advice  proceeded  in  good  faith  to  In- 
stitute it,  was  sufficient  to  show  probable  cause. 

[Ed.  Note. — For  other  case&  see  Malicious 
Prosecution,  Cent  Dig.  H  40-18;  Dec.  Dig.  || 

21,  22.*] 

5.  Malicious  Pbosecution  ({  24*)— Cbihinal 
Pbosecution  — -  Pbobablb  Cause  —  Rbsux>T 
OF  Pbosecution. 

The  fact  that  after  the  taking  of  evidence 
upon  the  preliminary  examination  of  one  ac- 
cused of  crime  the  committing  magistrate  ad- 
judged tbat  he  was  guilty  of  the  offeaae,  and 
made  an  order  committing  him  to  answer  there- 
to in  the  snperlM  court.  Is  prima  facie  evldaice 
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of  probable  canoe  la  an  action  for  malicioas 
proaecutioQ. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  S  54 ;  Dec.  Dig-  8  24.*] 

DepartmeDt  1.  Appeal  from  Superior 
Court.  Santa  Cros  County;  liocas  F.  Smith, 
Judg& 

Action  by  O.  W.  Johnson  against  the 
Southern  Pacific  Company  and  another. 
Prom  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendants  appeal.  Be- 
versed. 

William  T.  Jeter  and  Josepb  H.  Sklrm, 
for  app^ants.  George  P.  Bnrke  and  Carl  E. 
Lindsay,  for  respondent 

SHAW,  J.  This  la  an  action  to  record 
damages  alleged  to  have  been  caused  by  a 
prosecution  initiated  by  tbe  defmdants 
against  the  plaintiff,  which  plaintiff  avers 
was  done  maliciously  and  without  probable 
cause.  Tbe  answer  denied  the  material  al- 
legations of  tbe  complaint,  including  the  al- 
legation of  want  of  probable  cause.  There 
was  a  Terdict  for  tbe  plaintiff,  and  judgment 
was  entered  accordingly.  The  defendants' 
motion  for  a  new  trial  was  denied.  Appeals 
are  taken  both  from  tbe  judgment  and  from 
tbe  order  denying  a  new  trial. 

Tbe  only  question  wbich  It  is  necessary  to 
notice  Is  tbe  contention  of  tbe  defendants 
tbat  tbe  verdict  is  not  sustained  by  the  evi- 
dence. Tbe  particular  point  upon  which  they 
claim  that  the  evidence  is  insufficient  is  tbe 
iseue  relating  to  tbe  existence  of  probable 
cause  for  the  prosecution.  The  plaintiff  was 
prosecuted  for  an  alleged  violation  of  section 
481  of  the  Penal  Code.  This  section,  among 
other  things,  declares  that:  "EiVery  person 
who  •  •  •  alters  any  ticket  •••  is- 
sued by  any  railroad  company  de- 
signed to  entitle  tbe  holder  to  ride  In  tbe 
cars  of  such  company  •  •  •  with  intent 
to  defraud  any  such  railroad  company  Is 
punishable  by  imprisonment,"  etc.  It  was 
charged  that  the  plaintiff  on  December  28, 
1903,  altered  a  railroad  ticket,  theretofore 
issued  by  the  defendant  company  for  pas- 
sage from  San  Francisco  to  Santa  Cruz,  by 
Indorsing  on  tbe  back  thereof  tbe  words  "San 
Jose,"  on  a  blank  line  stamped  thereon  un- 
der the  words  "Stopover  granted  at,"  with 
Intent  than  and  there  to  defraud  the  said 
company,  and  that  having  so  altered  the 
said  ticket  plaintiff  uttered  and  put  the  same 
in  circulation  as  genuine  and  true  to  one 
Sam  Hawkins,  with  Intent  to  defraud  tbe 
said  Hawkins  and  tbe  said  company. 

The  evidence  shows  tbat,  at  tbe  time  of 
Instituting  and  while  carrying  on  the  said 
prosecution  against  the  said  plaintiff,  the  de- 
fendant McMonlgal  and  the  agents  of  the 
defendant  company  in  charge  of  the  prosecu- 
tion either  bad  personal  knowledge  or  credi- 
ble information  of  tbe  following  facts:  Tbe 
Southern  Pacific  Company  was  operating  a 


line  of  railroad  from  San  Francisco  throu^ 
Pajaro  to  San  Luis  Obispo  and  beyond,  and 
also  a  branch  line  from  Pajora  to  Santa 
Cruz.  They  were  also  operating  a  shorter 
direct  line  to  Santa  Cruz,  by  way  of  Los 
Gates.  The  shorter  line  controlled  the  price 
of  through  tickets,  the  result  being  that  tick- 
ets from  San  Francisco  to  Santa  Cruz  were 
sold  for  about  the  same  price  as  tickets  to 
Watsonvllle.  a  place  on  the  branch  line  near 
Pajaro.  Owing  to  this  condition.  It  was  cu»- 
tomary  for  persons  going  to  Watsonvllle  or 
Pajaro  to  buy  a  ticket  to  Santa  Cruz,  and 
after  arriving  at  the  end  of  their  proposed 
Journey,  to  sell  the  remainder  of  tbe  ticket 
entitling  the  holder  to  proceed  from  there  to 
Santa  Cruz.  These  tickets  were  transfer- 
able, good  for  six  months,  and  Included 
stop-over  privileges.  On  tbe  back  thereof  was 
printed  the  words  "Stopover  granted  at," 
with  a  blank  line  beneath  tbe  same,  upon 
which  It  was  intended  that  tbe  conductor 
from  whom  the  stop-over  privilege  was  ask- 
ed should  insert  a  statement  showing  tbe 
point  at  which  the  stop-over  was  granted. 
Tickets  of  this  character  which  had  been 
used  as  far  as  Pajaro  had  been  sometimes 
altered  by  writing  on  the  blank  line  afore- 
said words  indicating  that  a  stop-over  had 
been  given  at  San  Jose,  and  such  altered 
tickets  had  been  used  by  persons  traveling 
from  San  Jose  to  Pajaro,  thus  obtaining  two 
rides  upon  one  ticket  over  the  same  portion 
of  tbe  road.  On  November  18,  1903,  the  de- 
fendant company  Issued  a  ticket  to  some 
person  unknown  fOr  passage  from  San  Fran- 
cisco to  Santa  Cruz.  This  ticket  was  soon 
afterwards  presented  to  tbe  defendant  Mc- 
Monlgal, who  was  the  conductor  in  charge 
of  the  train,  for  passage  from  San  E^nclsco 
to  Pajaro,  and  was  punched  by  blm  to  in- 
dicate that  it  was  so  nsed,  and  was  there- 
upon by  him  given  back  to  the  passenger. 
This  was  done  because  McMonigal's  train 
ran  to  San  Luis  Obispo,  and  it  was  necessa- 
ry for  the  passenger  to  Santa  Cruz  to  have 
his  ticket  to  present  to  the  conductor  of  the 
train  which  carried  blm  from  Pajaro  to 
Santa  Cruz.  On  the  26fti  of  December,  1903, 
this  ticket  was  again  presented  to  the  de- 
fendant McMonlgal  by  Sam  Hawkins  for 
passage  from  San  Jose  to  Pajaro.  At  that 
time  it  had  written,  on  the  blank  line,  the 
words,  "San  Jose."  Hawkins  had  boarded 
the  train  at  San  Jose  with  intent  to  travel 
from  there  to  Pajaro  upon  the  said  ticket 
He  then  stated  to  McMonlgal,  and  after- 
wards to  the  agents  of  the  defendant  com- 
pany, that  he  had  purchased  the  ticket  thus 
altered,  at  Watsonvllle,  from  the  plaintiff 
Johnson,  to  be  used  from  San  Jose  to  Pajaro^ 
and  that  be  was  to  pay  Johnson  therefor, 
after  having  used  it  for  such  passage.  When 
the  ticket  was  presented,  McMonlgal  told 
Hawkins  that  tbe  ticket  had  already  been 
used  as  far  as  Pajaio,  took  up  tbe  tldnt. 
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and  compelled  Ha^^nfl  to  pay  fare.  Sam- 
ples of  Joboaon's  bandwrltlng  were  procur- 
ed and  compared  with  the  handwrtUng  of 
the  words  "San  Jose"  on  the  back  of  the 
ticket  The  handwritings  resembled  ao  mnch 
that  the  agents  of  tbe  defendant  company, 
who  were  men  of  experience  in  coiAparlng 
liandwrltlngs.  bellered  that  Johnson  bad 
written  those  words  on  the  ticket,  and  so 
advised  McMonlgal.  These  exemplars,  to- 
gether with  the  ticket,  were  submitted  to  a 
rentable  e^rt  In  handwriting,  who  gave 
a  writtat  opinion  to  the  defendants  to  the 
effect  that  Johnson  had  written  the  words 
"San  Jose"  on  the  ba<^  of  the  ticket  Jobn- 
KWt  himself,  vpon  iMdng  questioned  by  the 
district  attorney  and  the  persons  acting  for 
tbe  defradant  company  and  UcHonlgal,  de- 
nied that  he  had  ever  seen  the  ticket,  or 
that  he  bad  sold  It  or  given  It  'to  Hawkins, 
and  npon  thdr  request  he  wrote  In  their 
presence  tbe  names  of  sereral  stations  on 
the  road,  Including  San  Jose.  Johnson  was 
a  hotel  ke^er  at  WatsonvUle. 

There  was  no  attempt  to  contradict  the 
evidence  showing  these  facts,  nor  was  there 
any  evidence  tending  to  prove  that  tbe  de- 
fendant. McMonlgal,  and  the  agents  of  the 
railroad  company  were  not  acting  In  oitlre 
good  faith,  and  In  tbe  full  belief  tbat  the 
tacts  aforesaid  were  true,  or  that  they  hod 
knowledge  or  Information  of  other  facts  tend- 
ing to  exculpate  plaintiff. 

These  facts  were  all  related  to  an  attorney 
at  law  at  San  Jose,  employed  by  the  defend- 
ant company  for  tbat  purpose,  and  his  ad- 
vice was  asked  concerning  the  same.  There- 
upon he  stated  that  the  plaintiff  was  guilty 
of  a  violation  of  the  aforesaid  section  of  tbe 
Penal  Code,  and  advised  that  he  be  prosecut- 
ed therefor.  He  and  McMonlgal  as  agents 
for  the  railroad  company  then  went  to  Santa 
Cruz,  and  laid  the  facts  before  the  district 
attorney  of  Santa  Cruz  county,  who,  after 
questioning  Johnson  as  above  stated,  also 
stated  that  the  facts  safflced  to  show  that 
the  ptaintitt  had  violated  the  aforesaid  sec- 
tion, and  advised  the  prosecution.  ThOTeapon 
the  complaint  diarglng  a  violation  of  the 
said  offense  was  sworn  to  by  tbe  defendant 
McMonlgal,  and  filed  with  a  justice  of  tbe 
peace  In  Santa  Cruz.  The  plaintiff  was  ar> 
rested  upon  said  charge,  and  a  preliminary 
examination  was  had.  After  bearing  the  evi- 
dence, the  plaintiff  was  committed  to  the  su- 
perior court  to  answer  the  said  charge. 

We  think  the  facts  above  related  wete  suf- 
fldoit  to  constitute  probable  cause.  "Frob* 
able  cause  Is  a  suspicion  founded  upon  cir- 
cumstances sufficiently  8tr<Hig  to  warrant  a 
reasonable  man  in  tbe  belief  that  the  cha^ 
Is  true.  Where  there  is  no  conflicting  testi- 
mony the  question  whether  or  not  the  evi- 
dence introduced  by  the  plaintiff  shows  want 
of  probable  cause  la  always  for  the  court  to 
decide,  and  It  la  error  in  sutdi  caae,  where 
there  Is  a  proof  of  probable  cause,  to  submit 
any  question  to  the  Jury."   Davis  v.  Fadflc, 
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etc..  Co.,  127  Oal.  819,  S7  Pae:  765.  As  to  tbe 
duty  of  the  person  Instituting  such  prosecu- 
tion It  is  said:  "It  la  not  necessary  ttiat  he 
shall  Institute  an  investigation  of  the  cxlme 
Itself,  or  aeelk  to  ascertain  whether  there  are 
any  other  facts  relating  to  the  offense,  or 
try  to  find  out  wfaetbw  tbe  accused  has  any 
defoise  to  the  chai^.  He  Is  not  required  to 
exhaust  all  sources  of  Information  bearhig 
upon  tbe  facta  which  have  come  to  his'  knowl- 
edge." Dnnlap  v.  New  Zealand,  etc.,  Ca,  106 
Cal.  369,  871,  42  Pac.  30.  In  the  same  case 
tbe  court  also  says:  "The  facts  wltUia  his 
knowledge  may  not  in  point  of  law  consti- 
tute a  crime;  but,  if  they  are  of  such  charac- 
ter as  to  induce  in  tbe  mind  of  a  reasonable 
man  the  honest  belief  that  a  crime  has  been 
committed,  he  Is  justified  In  seeking  to  have 
the  crime  punlahed." 

The  defendant  McMonlgal  testified  that  it 
was  his  pnictic^  when  Indorsing  atop-men 
on  the  back  of  such  railroad  tickets,  to  in- 
sert, not  tbe  name  of  the  station,  but  the 
8tatl<m  number  as  established  by  the  railroad 
company,  and  that  It  was  for  this  reason, 
among  others,  that  he  knew  that  the  tidcet 
bed  been  altered.  It  Is  claimed  that  this 
practice  ot  McMonlgal  was  not  disclosed  to 
the  attorneys  who  gave  the  advice  to  begin 
the  prosecution.  This  claim,  however.  Is  not 
borne,  out  by  the  evidence.  It  satisfactorily 
appears  that  this  and  all  tbe  others  facts 
bearing  upon  the  case  were  fully  stated  to 
the  attorneys  and  to  tbe  district  attorney  at 
the  time  their  advice  was  asked.  Moreover, 
that  fact  alone  would  not  make  the  plaintiff 
guiltless  of  the  offense. 

In  addition  to  the  proposition  that  the  evl- 
dence  was  of  itself  snffldent  to  constitute 
probable  cause  for  the  prosecution,  the  de- 
fendants were  also  entitled  to  the  benefit  of 
the  rule  tbat  where  one,  before  instituting 
such  a  prosecution,  has  In  good  faith  consult- 
ed an  attorney  at  law  of  good  standing,  has 
stated  to  him  all  of  the  facts  of  the  case,  and 
has  been  thereupon  advised  1^  such  attorney 
that  a  prosecution  would  lie,  and  such  person 
has  acted  honestly  upon  tbat  advice,  this,  ot 
Itselt  coiutitutoji  probaUe  causa  The  ques- 
tion is  fully  discussed  and  settled  in  Dunlap 
V.  New  Zealand,  etc,  Go^  supra.  In  addition 
to  this  it  was  shown  that,  after  the  taking  ot 
the  evidence  upon  the  preliminary  examina- 
tion, tbe  committing  magistrate  adjudged  that 
the  plaintiff  was  probably  guilty  of  tbe  of- 
fense and  made  the  order  committing  him  to 
answer  thereto  in  tlie  superior  court  It  Is 
settled  law  that  this  is  prima  facie  evidence 
of  the  existence  of  probable  cause  for  the 
prosecution.  Ganea  v.  S.  P.  R.  B.  Co.,  61  Cal. 
140;  Hahn  V.  Schmidt  64  Cal.  286.  30  Pac. 
818 ;  Dlemer  v.  Berber,  7S  CaL  880,  17  Pac. 
206;  Holllday  v.  HoUlday.  123  Cal.  82,  66  Pac 
703.  There  was  no  evidence  In  contradiction 
of  the  prima  fade  case  made  by  this  cimimlt- 
ment,  but  on  the  oontrary  the  evidence  trad- 
ed to  confirm  it  ^e  uncontradicted  evidence 
in  the  case  therefore  shows  tbe  existence  of 
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probable  caoie  In  Uiree  separate  ways:  First, 
because  the  fftcts  of  themselres  are  sncb  as 
to  Jnstuy  a  reasonable  man  In  believing  that 
tbe  plaintiff  was  ffDllty  of  the  offense ;  second, 
because  upon  a  foil  statement  of  the  case  the 
attorney  of  the  defendant  company  and  tbe 
district  attorney  of  tbe  connty  were  consulted 
by  dtfendants,  and,  they  baTlng  advised  to 
the  same  effect,  the  prosecution  was  made  In 
I^Kid  faith,  xe^Ing  thereon;  and.  third,  be- 
caase  upon  the  hearing  the  plaintiff  was  held 
to  answer      the  maglstratft. 

Upon  the  evidence  as  presented  the  court 
should  have  given  the  Instruction  asked  by 
the  defendanfaB,  directing  the  Jury  to  retnm 
a  verdict  In  their  favor,  and  should  have 
granted  the  motion  for  a  new  trial  afterwards 
presented  by  the  defendants. 

Tbe  Judgment  and  order  are  revwsed. 

We  concur:  ANGGLLOTTI,  J.;  8L0SS,  J. 


HAMBDRGEB  v.  POLICE  OOlTRt  OF  CITT 

OF  FRESNO  et  kl.  8.  F.  6^464  <Clv.  625)- 
(Supreme  Court  of  California.   March  3,  1910.) 

In  Bank.   Dissenting  opinion. 

For  majority  opinion,  see  106  Pac.  884, 

BBATTT,  C  J.  I  dissented  from  the  or- 
der denying  a  rehearing  of  this  cause  at  tbe 
time  It  was  made,  and  desire  now  to  state  tbe 
.reasons  for  my  dissent  It  seems  plain  to  me 
that  the  decision  of  the  Dtetrlct  Ooort  of  Ap. 
peal — which  Is  now  finally  approved  by  the 
court  of  last  resort^wUl,  unless  reversed,  de- 
prive tiie  citizens  of  California  of  a  r^t  bo- 
cured  to  them  the  Constitution— the 
right,  that  Is  to  say,  to  Invoke  the  Judgment, 
not  only  of  the  District  Court  of  Appeal,  but 
of  this  court.  In  a  large  and  luQwrtant  class 
of  cases  In  which  they  may  deem  themselves 
aggrieved  by  usurpation  or  excess  ot  Judicial 
authority.  The  effect  of  the  decision  here  Is 
to  establish  the  doctrine  that,  when  a  Justice 
of  the  peace,  poUra  magistrate,  or  other  In- 
ferior officer  or  tribunal  Is  assuming  Juris- 
diction of  a  civil  action  In  which  a  final  ap- 
pall lies  to  Uie  superior  court,  it  matters  not 
how  plain  or  bow  doubtful  the  questi<m  as  to 
his  Jorlsdicttoai  of  tiie  subject-matter  or  of 
tbe  person  of  tiie  defendant  may  be,  such  de- 
fiendant  can  never  have  a  hearing  upon  that 
point  in  either  the  -District  Court  of  Appeal  or 
In  this  court,  and  this  because  his  right  to 
appeal  to  the  superior  court  from  tbe  "Judg- 
ment sought"  is  a  plain,  speedy,  and  ade- 
quate remedy,  sufficient  to  cut  him  off  from 
any  recourse  to  the  writ  of  prohibition — ^tiie 
remedy  unAer  our  statute,  as  It  was  et  com- 
mon law,  eepedally  adapted,  especially  effi- 
cacious and  solely  ade<]uate  Id  many  cases,  to 
redress  the  grievance  of  persons  threatened 
by  a  usurped  authority.  It  Is,  as  defined  by 
the  statute,  the  counterpart  of  the  writ  of 
mandate.  It  arrests  the  proceedings  of  any 
tribunal  or  person  exercising,  or  assuming  to 


exercise  Judicial  functions,  when  nidi  pro- 
ceedings are  without  or  in  excess  of  the  Ju- 
risdiction of  such  person  or  tribunal.  Code 
Civ.  Proc.  i  1102.  It  was  tbe  same  at  com- 
mon law  and  was  a  ronedy  v^  freely  ad- 
ministered by  the  court  of  Kli^s  Ben<di  in 
Bngland  not  only  In  behalf  of  the  particular 
person  aggrieved  by  the  tbreatened  osup- 
patlon,  but.  In  tbe  discretion  of  tbe  court, 
equally  at  the  suit  of  any  of  the  king's  sub- 
jects ;  and  this  upon  tbe  obvious  ground  that 
usurpation  of  judicial  power  Is  not  only  a 
private  Injury,  but  Is  more  especially  a  pub- 
lic mischief,  not  beneath  the  dignity  of  the 
highest  court  in  the  kingdom  to  restrain  as 
often  as  attempted.  Upon  this  point  I  deem 
It  sufficient  to  refer  to  a  somewhat  extended 
discussion  of  tbe  subject  in  Havemeyer  v. 
Superior  Court,  84  Cal.  401  et  seq..  24  Pac 
121,  10  Lu  R.  A.  627,  18  Am.  St  Rep.  192, 
where  tbe  leading  English  cases  are  dted. 
Another  and  quite  modern  case  decided  In  the 
Queen's  Bench  Division  In  1894  shows  how 
rigidly  that  high  tribunal  still  upholds  and 
bow  freely  they  continue  to  administer  this 
remedy  by  probit)itlou,  and  the  grounds  of 
public  policy  which  In  tiielr  Judgment  demand 
Its  prompt  and  Arm  application. 

That  the  f  ramers  of  our  several  state  Con- 
stitutions have  at  all  times  held  the  same 
high  estimate  of  tbe  Importance  of  this  rem- 
edy that  has  for  centuries  prevailed  in  Eng- 
land Is  abundantly  proved  by  tbe  fact  that 
from  the  organization  of  the  Supreme  Court 
In  1849  to  tbe  present  day  there  has  never 
been  an  hour  when  a  person  Invoking  the 
remedy  bad  not  the  right  by  the  plain  terms 
of  the  Constitution,  under  all  Its  changes,  to 
bring  his  cause  to  this  court  for  a  final  ad- 
judication In  one  form  or  aoother.  By  the 
Constitution  of  1840  (article  6,  8  4)  the  Su- 
preme Court  was  Invested  with  original  and 
sole  jurisdiction  to  issue  the  writ  of  prohi- 
bition, and  thus  was  imposed  upon  It  a  cor- 
responding obligation  to  allow  the  writ.  In 
a  proper  case,  certainly  to  any  person  bene- 
ficially interested,  if  not,  as  in  England,  to 
any  citizen  of  the  state  suing  for  tbe  benefit 
of  the  pubUc  By  the  Constitution  of  1879 
(article  6,  fi  6)  the  superior  court  was  Invest- 
ed with  original  Jurisdiction  concurrent  with 
that  of  the  Supreme  Court  in  prohibition,  and 
although  the  Supreme  Court  was  not  then 
given  In  express  terms  any  appellate  Juris- 
diction  where  the  original  proceeding  was 
commenced  In  the  superior  court  tiiere  seems 
never  to  have  be^  any  question  of  Its  rl^t 
to  review  the  dedidon  of  the  superior  court 
whea  the  appeal  was  taken.  <McDoiiald  v. 
Agnew,  m  Col.  448,  OS  Pa&  125;  PowelaoB 
V.  Lodcwood,  82  Cal.  613,  23  Paa  148. 

But,  if  there  ever  had  been  any  questim  of 
the  final  appellate  or  original  Jurisdiction  at 
this  court  In  cases  of  prohiMUmi  under  the 
Constitution  of  1879,  the  question  has  been 
set  at  rest  and  all  uncertainty  ended  by  tbe 
recent  amendments  creating  tbm  District 
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Courts  of  Appeal  and  defining  tbelr  Jurlsdlc* 
tion.  Doder  thoee  amendments,  the  Su- 
preme Court  and  the  superior  court  retain 
their  concurrent  jurisdiction  of  the  original 
proceeding,  and  the  District  Courts  of  Appeal 
are  invested  with  both  original  and  appellate 
jurisdiction,  wbldi  can  only  mean  that  an 
appeal  lies  to  those  courts  In  original  proceed- 
ings commenced  in  the  superior  courts,  and 
that  ttiis  coart  may,  and  In  a  proper  case 
must,  review  and  reverse  the  decision  of  the 
District  Court  of  Appeal  if  erroneous. 

Now  in  this  case  the  appellant,  having  been 
mode  defendant  In  a  dvll  action  for  the  re- 
covery of  $121,  filed  a  petition  In  the  su- 
perior court  for  a  writ  prohibiting  the  police 
court  of  the  city  of  Fresno,  in  which  tbe  ac- 
tion was  pending,  from  proceeding  to  try  It, 
basing  bis  petition  upon  the  ground  that  the 
police  court  had  no  jurisdiction.  A  demur- 
rer to  bis  petition  was  sustained  by  the  su- 
perior court  and  the  proceeding  dismissed. 
It  cannot  be  learned  from  tbe  opinion  of  the 
District  Court  of  Appeal  affirming  the  Judg- 
ment of  tbe  superior  court  what  the  allied 
want  of  jurisdiction  consisted  in — whether  it 
was  of  the  person  or  of  the  subject-matter, 
whether  it  presented  a  plain  question  or  a 
doubtful  question — all  that,  as  above  stated, 
was  treated  as  a  matter  of  perfect  indlCFer- 
ence,  and  the  decision  went  upon  tbe  ground 
tbat,  however  plain  or  doubtful  the  question 
of  jurisdiction  might  be,  there  was  no  room 
for  prohibition  for  tbe  reason  tbat  an  appeal 
to  the  superior  court  from  the  "judgment 
sought"  was  a  plain,  speedy,  and  adequate 
remedy  to  tbe  appellant,  even  if  be  was  com- 
pelled to  plead  In  a  court  having  no  Jurisdic- 
tion. But  was  It  an  adequate  remedy?  We 
may  suppose  that  the  allegations  of  the  appel- 
lant's petition  were  true,  and  that  in  fact  and 
in  law  tbe  police  court  had  no  Jurisdiction, 
hut  that  the  superior  court  on  appeal  has  er- 
roneously sustained  the  jurisdiction.  The  ap- 
pellant has  no  further  appeal  In  that  action. 
He  must  rest  content  with  the  erroneous  de- 
cision of  the  superior  court  in  a  case  which 
the  Constitution  says  he  may  appeal  to  the 
District  Court  of  Appeal,  whose  decision  may 
be,  and  in  a  proper  case  must  be,  reviewed  by 
this  court  In  a  proceeding  which  by  the 
plain  letter  of  the  Constitution  may  be  car- 
ried for  final  judgment  to  the  highest  courts 
of  tbe  state,  can  It  be  said  tbat  another  rem. 
edy  which  deprives  tbe  petitioner  of  ihat  con- 
stitutional right  is  adequate?  Is  tbe  right  of 
appeal  to  the  higher  courts  of  no  value? 
Such  Is  certainly  not  the  theory  of  the  Con- 
stitution, which  in  creating  the  appellate  and 
Supreme  Courts  necessarily  assumes  that  er- 
rors may  be  committed  by  tbe  superior  courts 
which  they  are  competent  to  correct  And 
what  is  proclaimed  by  tbe  Constitution  as  a 
theory  It  scarcely  becomes  us  to  controvert  as 
a  fact  When  a  citizen  brings  bis  appeal  to 
this  court,  or  to  the  District  Court  of  Appeal, 
in  a  case  which  by  express  provision  of  tbe 
Constitution  la  within  our  appelate  jurlsdio* 


tion,  we  cannot  turn  him  out  of  court  npon 
the  ground  that  another  appeal,  in  anothw 
case,  which  cannot  be  carried  beyond  the  su* 
perlor  court  la  a  full  and  adequate  remedy 
for  his  grievance,  wlthont  implying  that  the 
right  to  appeal  to  the  higher  courts  Is  of  no 
value. 

This  is  a  proposition  to  which  I  cannot  as^ 
8«it  and  least  of  all  in  its  application  to  a 
class  of  cases  which  so  largely  partake  of  a 
public  character.  It  is  stated  by  counsel  for 
appellant  In  his  petition  for  a  rehearing  that 
the  question  as  to  tbe  civil  Jurisdiction  of  tbe 
police  court  of  the  city  of  Fresno  has  iong 
been  the  subject  of  vexatious  controversy 
among  the  members  of  tbe  local  bar.  If  this 
Is  so,  it  is  especially  important  as  it  le  In  all 
doubtful  cases  of  this  sort  that  the  question 
should  be  authoritatively  settled  by  a  deci- 
sion of  this  court;  for  the  more  doubtful 
such  a  question  la  tbe  more  it  becomes  a  pub- 
lic question  and  tbe  more  necessary  that  it 
should  be  set  at  rest  not  only  for  the  benefit 
of  all  who  are  liable  to  be  harassed  by  the  ex- 
ercise of  the  asserted  Jurisdiction  if  unlaw- 
ful, but  equally  for  the  benefit  of  those  who- 
may  have  occasion  to  invoke  it  if  lawful. 

Without  dwelling  further  on  the  general 
considerationB  which  sustain  the  policy  of  the 
framers  of  tbe  Constitution  in  securing  tbe 
right  of  all  persons  menaced  by  a  threatened 
usurpation  of  Judicial  authority  to  Invoke  the 
protection  of  this  court  directly  or  by  appeal, 
I  wish  to  notice  briefly  the  cases  cited  as 
authority  for  the  decision  of  the  District 
Court  of  Appeal.  Most  of  them  are  not  in 
point  for  they  were  dedsiona  in  original  pro- 
ceedings commenced  In  this  court  to  prohi- 
bit tbe  superior  court  or  judges  of  those 
courts  from  exercising  Jurisdiction  in  matters 
which  could  be  brought  here  for  review  on 
appeal.  Of  course,  in  such  cases  the  appeal 
would  secure  to  the  petitioner  as  full  a  re- 
view in  this  court  of  the  question  of  Jurisdic- 
tion as  he  could  have  in  prohibition,  and  was 
therefore  In  most  cases  an  adequate  remedy. 
This  circumstance  marks  the  wide  distinc- 
tion between  all  that  class  of  cases  and  this 
case  in  which  the  petitioner  is  remitted  to  an 
appeal  which  ends  In  tbe  superior  court  s 
court  with  final  appellate  jurisdiction  to  de- 
cide whether  a  defendant  in  an  action  prop- 
erly brought  before  it  owes  f  121->^ut  not  tbe 
court  of  last  I'esort  upon  a  question  of  Juris- 
diction. -It  must  be  admitted,  however,  that 
among  the  decisions  of  this  court  cited  In  the 
opinion  of  the  District  Court  of  Appeal  there 
are  two  or  three  which  sustain  and  would 
have  compelled  its  conclusion,  as  well  as  tbat 
of  the  superior  court  that  an  appeal  from 
"the  Judgment  sought"  was  as  complete  a 
reme^  as  the  appellant  had  any  right  to 
claim. 

The  earliest  of  these  was  Fowelson  t.  Lock- 
wood,  82  Cal.  613,  23  Pac.  14S.  That  case, 
however,  does  not  decide  the  point  stated  in 
tbe  first  syllabus.  What  It  decides,  and  all 
that  It  decides.  Is  that  prohibition  does  not 
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He  to  correct  errors  of  procedure  In  acttoos 
of  which  an  Inferior  court  has  jurisdiction. 
The  case,  whldi  was  an  appeal  frcnu  a  Jndg- 
ment  of  a  superior  court  denying  the  writ  of 
prohibition,  waa  decided  upon  its  merits,  up- 
on the  ground— that  Is  to  say,  that  the  Jus- 
tice of  the  peace,  although  he  may  have  erred 
In  denying  the  petitioner  a  jury  trial,  had  not 
exceeded  his  Jurisdiction— a  proposition  sus- 
tained by  numerous  deeUons  of  this  court 
rendra«d  before  and  since  that  decision.  The 
next  case  In  order  of  time  was  fitranse  t. 
PoUce  Court,  85  Oal.  49^  24  Pac.  747.  That 
was  an  original  proceeding  In  this  court;  and 
absolutely  the  correct  proceeding,  to  teat  tiie 
validity  of  a  municipal  ordinance,  for  the  al- 
leged violation  of  which  the  petitkmer  waa 
being  prosecuted.  The  decision,  after  qnotlDg 
section  1108  of  the  Code  of  ClvU  Procedure, 
is  condensed  into  five  lines  of  the  report  and 
consists  entirely  of  a  citation  of  Levy  v.  Wil- 
son, 60  CaL  106, 10  Pac.  272,  whldi  was  a  pro. 
ceedlng  against  the  superior  court  in  a  matter 
reviewable  on  appeal  to  this  court.  The  fact 
that  Stranse's  appeal  would  end  In  the  su- 
perior court,  and  Levy's  appeal  would  come 
to  this  court;  seems  not  to  have  iwem  suffiest- 
ed  or  considered  In  that  4»se  as  afFectlng  the 
question  of  remedy.  The  case  of  Taloitlne  v. 
Police  Court,  141  Cal.  616,  76  Pac.  886,  was  a 
case  on  the  facta  for  certiorari  and  not  pro- 
hibition, though  the  petitioner  did  pray  for 
both  writs.  It  was  decided  on  the  merits  as 
a  proceeding  in  certiorari,  end  it  was  also 
shown  that  aside  from  the  question  of  other 
adequate  remedy  it  was  not  a  case  for  pro- 
hibition. In  passing  it  was  said  Incidentally: 
"It  Is  also  settled  that  prohibition  cannot 
be  ffesorted  to  wh^  as  here,  there  la  a 
plain,  speedy,  and  adequate  remedy  by  ap- 
peal" (to  the  superior  court) — citing  White  v. 
Supwlor  court,  110  Cal.  54,  ^  Pac.  471.  The 
White  Case  was  a  proceeding  In  certiorari, 
had  nothing  to  do  with  prohibition,  and  least 
of  all  with  the  application  of  the  doctrine  of 
other  adequate  remedy.  It  Is  no  authority 
for  the  proposition  to  which  It  Is  cited,  which 
in  fact  was  no  part  of  the  matter  decided 
in  the  Taloitine  Case.  It  will  be  seen  from 
this  review  of  the  eases  in  which  diere  was 
no  appeal  to  the  Supreme  Court  upon  which 
the  question  of  Jurisdiction  could  be  there 
reviewed,  but  one  of  them  (the  Strause  Case) 
really  decides  that  an  appeal  ending  in  the 
superior  court  Is  an  adequate  remedy  to  the 
petitioner  in  prohibition.  Ignoring  the  fact 
that  he  is  given  by  the  CouBtltntion  an 
ampler  remedy  in  ttie  form  of  an  original 
proceeding  In  this  court  or  of  an  appeal  from 
the  superior  court 

It  seems  to  me  that  the  decision  In  ttie 
Strause  Case  was  so  plain  a  renunciation  of 
the  original  Jurisdiction  of  this  court  that 
It  ouinot  be  regarded  as  authority,  and  the 
other  cases  are  scarcely  in  point.  Certain  It 
Is  that  no  consideration  has  bem  given  In  any 


of  the  cases  cited  to  the  point  I  am  Insisting 
upon  here— that  when  the  Constitution  gives 
the  district  courts  and  this  court  appellata 
Jurlsdlctltm  In  a  certain  case,  as  in  prohibi- 
tion— we  cannot,  apon  any  excuse,  remit  a 
suitor  in  that  case  to  the  final  Judgment  of  a 
subordinate  tribunal. 


DAHLBERO  v.  GIRSCH.  (8.  F.  6.035.) 
(Snpreme  Omrt  of  California.   Feb.  24,  19100 

L  Tbiai.  (I  400*)  —  JuDOMEHT  —  Vacation — 

Finding — Amendment. 

Code  Civ.  Proc.  S  663,  nrovides  that  a  judg- 
ment based  on  findings  of  net  may  be  set  aaide 
on  motion  of  the  party  aggrieved  and  a  different 
judgment  entered  becao»e  of  incorrect  or  ep> 
roneous  conclusions  of  law  not  consistent  with 
or  supported  by  the  findings  of  fact,  or  because 
the  jnagment  Is  not  consistent  with  or  supported 
by  a  spedal  verdict  Held  that,  on  such  a  mo- 
tion, the  court  has  no  jarisdiction  to  change  any 
finding  of  fact ;  the  ezclusire  remedy  of  the 
party  aggrieved  by  a  finding  of  fact  beii^  a  mo* 
tlon  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S{  949,  950 ;  Dec.  Dig.  |  400.*] 

2.  Contracts  (S  321*>— Buildino  CosTBAcra 
— Breach— Eleotion  by  Owneb  to  Com- 
plete—Effect. 

Where,  on  the  alleged  breach  of  a  bailding 
contract  by  the  contractor,  the  owner  elected  to 
complete  the  same  pursuant  to  a  contract  pro- 
vision authorizing  him  to  do  so  after  notice,  and 
in  that  event  to  take  a  reasonable  expense  of 
completion  from  the  contract  price,  the  owner 
could  not  thereafter  deny  the-  contractor's  right 
to  recover  such  difference  because  the  contract- 
or's failure  to  perform  was  found  by  the  court 
to  be  willful. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  150&-1527 ;  Dec  Dig.  S  321.*} 

3.  CONTBACTS  (S  821*)— BBEACH— COUPLETIOir 

BT  OWNEBr-DAM.\GEB. 

Where  an  owner  terminates  a  building  con- 
tract because  of  the  contractor's  failure  to  com- 

El^  with  the  specifications,  and  finishes  the 
nilding  under  a  provision  authorizing  him  to. 
do  so  and  deduct  reasonable  cost  from  the  con- 
tract price,  the  owner's  act  in  so  proceeding 
does  not  preclude  him  from  claiming  damages 
against  a  contractor  for  defective  nerformanoe, 
or  for  fail  ore  to  complete  the  building  within 
the  time  specified. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1508-1527 ;  Dec  Dig.  S  821.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  Andrew  Dahlberg  against  Paul 
airB<^.  From  a  judgment  for  plaintiff  for 
less  than  the  relief  demanded,  and  from  an 
order  granting  defendant's  motion  to  correct 
a  judgment,  plaintiff  appealed  to  the  Court 
of  Appeals,  where  the  judgment  was  revers- 
ed, and  defendant  applied  to  tlie  Supreme 
Court  for  a  rehearing,  which  was  granted. 


The  follovring  Is  the  oplnlwi  of  the  Dis- 
trict Ctmit  of  Appeal,  per  Hart,  J.,  concurred 
in  by  Chlpman,  P.  J.,  and  Burnett  3.: 

"This  Is  an  appeal  from  the  judgment  on 
the  judgment  roll  alcoie  and  from  an  order 
granting  defendant's  motion  to  correct  the 


•For  other  casss  sm  same  topic  and  section  NUUBBB  la  Dec.  A  Am.  D:Ba.  1907  to  data.  *  Baporter  Indexes 
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Jadgment  upon  the  groond  that  the  conclu- 
sions of  law  were  Incorrect  and  erroneous 
1)ecan8e  inconsistent  with,  and  not  supported 
by,  the  findings  of  fact. 

"The  order  aM>ealed  from  was  made  upon 
the  authority  of  section  663  of  the  Code  of 
Civil  Procedure,  which  provides  that  a  judg- 
ment or  decree  of  a  superior  court,  when  bas- 
ed upon  findings  of  fact  made  by  the  court, 
may.  upon  motion  of  the  party  aggrleTed,  be 
set  aside  and  vacated  by  the  same  court,  and 
another  and  dUferent  judgment  entered,  for 
the  'following  cause,  materially  affecting  the 
substantia)  rights  of  Buch  party  and  entitling 
blm  to  a  dUferent  judgment:  Incorrect  or 
erroneous  conclusions  of  law  not  consistent 
with  or  not  supported  by  the  flndli^  of  fact, 
and  In  such  case  when  the  judgment  is  set 
aside  the  conclusions  of  law  shall  be  amend- 
ed and  corrected.'  The  action  grows  out  of 
a  contract  entered  into  between  the  plaintiff 
aud  the  defendant  on  the  25th  day  of  May. 
1905,  by  the  terms  of  which  the  first  named 
agreed  to  construct  for  the  defendant,  and 
furnish  the  requisite  materials  therefor,  a 
three-story  building  on  a  certain  lot  situated 
in  the  dty  of  San  Francisco  for  the  sum  of 
(17,363,  the  same  to  be  paid  in  Installments 
as  the  work  progressed.  The  structure  was 
to  be  constructed  according  to  the  plans  and 
specifications  prepared  by  one  A.  T.  Ehrenp- 
fort,  the  architect  of  the  defendant  On  the 
6th  day  of  June,  1906,  the  plaintiff  proceeded 
to  perform  the  terms  of  said  contract  by  the 
commencement  of  the  erection  of  said  build- 
ing, and  continued  to  so  perform  the  terms 
of  bis  agreement  until  the  22d  day  of  July, 
1005,  when  he  was  notified  by  the  said  ar- 
chitect of  defendant  that  he  was  not  putting 
In  the  foundation  In  conformity  with  the 
plans  and  specifications,  and  was  notified 
and  commanded  by  said  architect  to  do  bis 
work  In  accordance  therewith.  The  plaintiff, 
however,  continued  In  the  erection  of  the 
building  wlthont  heeding  the  notice  given 
him  by  the  architect  until  the  16th  day  of 
August,  1906.  At  this  time  the  work  of  erect- 
ing the  building  had  so  far  progressed  as  that 
the  plaintiff,  had  he  performed  his  work  In 
accordance  with  the  plans  and  specifications, 
would  have  been  entitled  to  the  first  payment 
under  the  stipulations  of  the  contract  The 
plaintiff  made  a  demand  upon  the  defendant 
for  such  payment,  but  It  was  refused  for  the 
reason  that  the  defendant  claimed  that  the 
work  of  construction  bad  not  up  to  this  time 
been  performed  as  required  by  the  contract 
and  the  plans  and  specifications.  Thereafter 
an  agreement  was  entered  Into  between  the 
imrtles  to  arbitrate  the  differences  between 
them  wltb  reference  to  the  foundation,  and 
to  that  end  each  named  on  arbitrator,  and 
the  two  arbitrators  thus  appointed  were  au- 
thorized to  and  did  select  a  third. 

"The  arbitrators,  with  a  view  of  perform- 
ing the  duties  thus  cast  upon  them,  went  up- 
on the  premises  for  the  purpose  of  inspecting 


and  examining  the  fonndatlon,  and,  although 
requested  to  do  so  by  said  arbitrators,  as 
well  as  so  asked  In  writing  by  the  defend- 
ant, the  plaintiff  refused  to  expose  and  thus 
subject  to  the  examination  of  the  said  arbi- 
trators said  foundation  nor  would  he  permit 
them  to  remove  the  sand  from  said  founda- 
tion for  the  purpose  of  examining  the  same. 
Thereupon  the  arbitrators  notified  the  de- 
fendant that  they  could  not  make  a  proper 
or  satisfactory  examination  of  the  founda- 
tion or  its  exact  condition  unless  the  same 
were  exposed  In  such  manner  and  to  such  an 
extent  as  to  enable  them  to  give  It  a  thor- 
ough and  an  accurate  inspection.  Nothing 
further  was  done  In  the  matter  of  the  pro* 
I>osed  arbitration.  After  the  failure  to  ar- 
bitrate and  thus  to  adjust  the  differences  be- 
tween the  parties,  the  plaintiff  ceased  work 
upon  the  building,  and  the  defendant,  after 
notifying  the  plaintiff,  as  required  by  the 
contract,  to  continue  in  the  construction  of 
the  building  and  to  furnish  the  necessary  ma- 
terial therefor,  proceeded,  as  he  was  author- 
ized by  the  contract  to  do  in  case  the  plaintiff 
refused  to  do  so.  to  finish  and  complete  the 
erection  of  the  structure,  the  plaintiff  hav- 
ing disregarded  the  notice  and  declined  to  go 
on  with  the  work. 

*The  contract  provided  for  the  payments 
to  be  made  as  follows:  $3,500  when  the 
frame  should  be  put  up;  $1,863  when  the 
brown  coat  of  mortar  should  be  on;  $4,500 
when  the  building  shonid  t>e  completed  and 
accepted;  $4,500  on  the  thirty-sixth  day  after 
completion  and  acceptance.  The  contract 
further  provided  that  the  foregoing  payments 
shonid  be  made  upon  certificates  in  writing 
from  the  architect,  stating  that  the  Install- 
ments were  due  or  work  completed.  It  was 
further  provided  that  In  the  event  the  work 
<ras  not  done  properly  or  according  to  the 
plans  and  specifications,  the  architect  should 
Issue  and  deliver  to  the  plaintiff,  in  Ueu  of 
the  certificates  mentioned,  a  writing  setting 
forth  *a  just  and  true  reason  for  not  Issuing 
said  certificate,  including  a  statement  of  the 
defects.  If  any,  to  be  remedied  to  entitle  the 
contractor  to  the  certificate  or  certificates, 
and  that  in  the  event  of  tBe  failure  of  said 
architect  to  furnish  and  deliver  said  certifi- 
cates or  any  of  them,  or,  in  Hen  thereof  the 
writing  referred  to,  within  three  days  after 
the  time  aforesaid,  and  after  demand  there- 
for made  In  wrltbig  by  the  contractor,  the 
amount  which  might  be  claimed  to  be  due  by 
the  contractor  and  stated  In  said  demand 
made  by  him  for  the  certificate,  shall,  at  the 
expiration  of  three  days,  become  due  and 
payable,  and  the  defendant  herein  shall  be 
liable  and  bound  to  pft7  the  same  on  de- 
mand.* 

"The  plaintiff  brought  this  action  to  recov- 
er the  sum  of  $11,000  alleged  to  be  due  him 
from  the  defendant  for  services  performed 
and  materials  furnished  in  the  constmctloD 
of  the  said  building.  For  the  sum  of  $7,600 
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of  aatd  aioonnt  be  counts  on  a  qnantiim  mer^ 
nit  for  services  performed  and  a  quantum 

valebat  for  materials  furnished.  The  remain- 
der of  the  sum  for  which  he  asks  Judgment 
— $3,600 — he  alleges  Is  due  nnder  the  terms 
of  the  contract,  and  arers:  'That  on  the 
18th  day  of  August,  1905,  the  plaintiff,  In  the 
performance  of  his  said  contract,  bad  so  far 
proceeded  in  the  construction  of  said  build- 
ing and  had  completed  It  to  the  extent  that 
the  frame  thereof  was  up  and  properly  con- 
structed. That  on  or  about  the  IGth  day  of 
August,  1905,  the  plaintiff  demanded  of  the 
defendant  the  said  sum  of  $3,500,  as  In  said 
contract  provided,  but  to  pay  the  same  or 
any  part  thereof  the  defendant  refused  and 
still  refuses  without  right  or  cause.  That 
prior  to  the  making  of  such  demand  upon  the 
defendant  made  by  the  plaintiff,  as  herein- 
above stated,  the  plaintiff  demanded  of  A.  T. 
Ehrenpfort  at  the  time  the  said  $3,500  be- 
came due  a  certificate  in  writing  stating  that 
the  payment  or  installment  was  then  due  and 
the  amount  then  due.  That  the  said  A.  T. 
Ehrenpfort,  who  was  the  architect  employed 
by  the  defendant  in  the  construction  of  the 
said  building  and  snpervislon  thereof,  refus- 
ed and  declined  to  give  to  the  plaintiff  the 
said  certificate  so  demanded,  and  failed  and 
refused  In  lieu  of  said  certificate  to  deliver 
to  the  plaintiff  In  writing  under  his  band  a 
Just  or  true  reason  for  not  Issuing  the  said 
CMtlflcate  or  any  writing  containing  a  state- 
ment of  any  defects  or  thing  to  be  remedied. 
That  the  said  A.  T.  Ehrenpfort,  architect  as 
aforesaid,  failed  to  furnish  or  deliver  the 
said  certificate  or  in  lieu  thereof  the  writing 
aforesaid  within  three  days  after  the  said 
payment  of  $3,S00  became  due,  or  within 
three  days  after  demand  therefor  bad  been 
made  by  the  plaintiff.* 

"The  court  found  the  facts  as  we  bare  in 
BubBtanoe  stated  them,  and  gave  the  plain- 
tiff Judgment  originally  for  the  sum  of  $3,- 
492.81.  Thereafter,  as  se«i,  the  court  cbang- 
ed  the  Jodgmoit  on  the  application  of  the 
defendant  by  reducing  the  amount  awarded 
thereby  to  the  sum  of  $1,080.78^  'iese  the  sum 
of  $1S0  heretofore  paid  to  one  Frank  Simon- 
art  1^  consent,  leaving  a  balance  amounting 
to  $939.7ff,  etc.  The  reformed  Judgmmt 
awards  to  the  plaintiff  the  exact  earn  which 
the  defendant  admits  In  bis  answer  is  due 
the  idalntlff  nndw  the  contract,  and  which 
was  tendered  and  dfi^oaited  In  court  to  be 
so  applied.  The  speciflc  contention  upon  the 
part  of  the  respondait  la,  and  such  wae  the 
view  adopted  by  the  court  below  in  making 
the  order  to  which  objection  la  here  made^ 
that  the  conclusion  of  law  is  Inconalstait 
with  the  finding  'tbat  the  plaintiff^  failure 
to  construct  Uie  foundation  as  required  by 
the  contract  between  plaintiff  and  defendant 
and  plaintiff's  failure  to  remedy  the  defects 
therein  and  referred  to  in  said  finding  when 
pointed  out  by  defendant's  architect  was  wltl- 
rul,  because  under  said  findings  plaintiff  la 


not  entitled  to  recover  anything  from  defend- 
ant in  said  action.  We  are  not  under  our 
view  of  this  record  required  to  notice  the 
several  points  which  are  presented  and  ar- 
gued In  this  controversy,  but  we  deem  It  prop- 
er to  state  briefly  the  contention  of  counsel 
for  the  respondent  upon  what  we  conceive  to 
be  the  most  Important  question  discussed  In 
the  briefs. 

"The  court  found  that  the  plaintiff  after 
having  bis  attention  called  by  the  architect 
to  the  fact  that  he  was  not  constructing  the 
wall  and  foundation  in  conformity  with  the 
plans  and  speclflcations,  and  that,  to  the  con- 
trary, be  was  causing  material  deviations 
from  said  plans,  etc.,  to  be  made  therein,  and 
after  having  been  duly  notifled  by  said  archi- 
tect to  remedy  or  correct  the  d^ects  In  said 
wall  and  foundation  'wholly  disregarded  said 
notification  and  failed  to  remedy  the  defects 
in  said  wall  and  foundations,  or  to  construct 
the  same  as  required  by  said  contract';  that 
plaintiff  would  not  'permit  the  defendant's  ar- 
chitect to  examine  said  foundations  or  to 
look  at  the  footings  thereof  or  make  any  in- 
vestigations whatever  with  reference  to  the 
construction  thereof  during  the  time  that  the 
same  were  being  put  in  and  after  the  com- 
pletion thereof.'  The  court  further  found 
'that  said  plaintiff's  failure  to  construct  said 
foundation  as  required  by  said  contract  and 
his  failure  to  remedy  the  defects  therein 
hereinbefore  referred  to  when  pointed  out  by 
said  architect  as  is  hereinbefore  specified  was 
willful.' 

"Upon  the  question  of  the  sum  to  which 
the  plaintiff  proved  that  be  was  entitled  tbe 
court  found  'that  the  plaintiff  has  not  by  any 
action  of  defendant  or  his  employes  or  the 
said  A.  T.  Ehrenpfort,  architect,  as  afore- 
said, suffered  damage  In  the  sum  of  $11,000 
or  any  greater  sum  than  $3,642.81,  which  said 
sum  Is  tbe  reasonable  value  of  work,  labor, 
and  materials  performed  and  furnldied  in 
and  upon  the  said  bulldii^  by  plaintiff  prior 
to  Se^ember  18,  190S;  that  plaintiff  is  not 
entitled  to  ai^  profits  on  his  performance  of 
the  said  contract'  As  a  conclusion  of  law, 
the  court  decided  that  the  sum  to  which 
plaintiff  was  entitled  la  that  set  forth  In  the 
foregoing  finding,  leas  $150  which  the  par- 
ties agreed  diould  be  paid  to  one  Frank  81- 
monart  for  work  performed  oa  the  bnlldlng 
at  the  request  of  the  plaintiff. 

"Tbe  contention  of  respond^t  la  tbat  the 
plaintiff  can  recover  neither  upon  his  contract 
nor  uptm  a  quantum  mwnlt  or  quantum  vale- 
bat  because  he  deliberately  ami  willfully  re- 
fused to  do  tbe  wotk  In  accordance  with  the 
terms  of  the  contract,  after  performing  in  a 
defective  manner  only  a  small  portion  of 
tbe  work,  and  leaving  the  defective  work  un- 
corrected and  the  materials  upm  the  ground, 
thns  compellb^  the  defendant  *to  dect  wheth- 
er he  would  go  to  the  expense  and  trouble  of 
removing  the  materials  and  labor  so  1^  upon 
hla  lot  or  pat<dilng      the  defective  wwk.' 
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There  are  authorities  from  other  jurlsdlc- 
tlonB  which  lend  force  to  that  contention,  and 
under  that  theory  the  findings  apon  which 
the  original  judgment  was  planked  are  In- 
consistent But  the  difficulty  In  the  way  of 
upholding  the  order  and  Judgment  appealed 
from  Is  that  the  conclusion  of  law  as  to  the 
sum  to  which  plaintiff  Is  entitled,  as  orig- 
inally reached  by  the  court,  la  supported  by 
finding  No.  13,  heretofore  referred  to,  and 
that  the  correction  of  the  judgment  neces- 
sarily iDTolree,  therefore,  the  correction  of 
or  the  making  of  a  new  finding.  This  obri- 
fHisIy  cannot  be  done  in  the  proceeding  au- 
thorized by  section  668  of  the  Code  of  Civil 
Procedure. 

"It  Is  true,  as  seen,  that  the  corrected  Judg- 
ment Is  for  the  amount  which  the  defendant 
admitted  to  be  due  the  plaintiff  and  which 
the  defendant  tendered  to  and  deposited  In 
court  to  be  paid  to  the  plaintiff,  and  It  la 
also  trne  that  it  is  not  necessary,  under  our 
practice  and  procedure,  to  make  a  finding  of 
an  admitted  fact  But  the  court's  finding 
that  the  plaintiff  la  entitled  to  the  sum  of 
$3,642.81  Is  tantamount  to  a  finding  that  the 
claim  of  the  defendant  that  be  Is  indebted  to 
the  plaintiff  In  no  farther  sum  than  $939.78 
Is  untrue,  and,  of  course,  the  specific  finding 
that  the  larger  sum  Is  due  must  be  assumed, 
In  the  absence  of  a  statement  of  the  case  or 
a  bill  of  exceptions  bringing  up  the  evidence, 
to  be  sufficiently  supported.  And  It  is  no  an- 
swer In  this  proceeding  to  say  that  the  court 
made  findings  1^  which  the  theory,  contended 
for  by  the  respondent,  that  the  plaintiff  was 
not  entitled  to  Judgment  In  any  evoit,  ap- 
pears to  be  sustained.  If  the  court  mlscon- 
celTCd  the  law  applicable  to  the  proven  facts 
ta  the  caa^  and  was  thus  led  into  making 
findings  not  snstalned  by  the  evidence  under 
respondent's  tiieory  of  the  law,  assnmlng  It 
to  be  correct,  or  made  Inconalstent  findings  of 
fact,  the  rwedy  for  the  correction  of  such 
errors  la  in  a  motion  for  a  new  trial,  and  not 
In  a  proraeding  where  the  power  of  the  court 
is  expressly  limited  to  the  correction  of  the 
decree  or  Judgment  because  the  conduslon 
of  law  la  InconslBtent  with  and  not  aiqtported 
1^  the  findings.  It  la  not  necessary  to  add 
that.  If  the  defendant's  theory  of  the  law 
of  this  case  be  correct,  the  plaintiff  would  be 
entitled  to  recover  nothing. 

**W«  have  not  considered  It  necessary  to 
ctte  atttb<»rltlee  In  sapport  of  the  ccmclnsion 
reached. 

"For  the  r^LSona  stated  In  tiie  forgoing,' 
the  judgment  and  order  are  reversed." 

Wal.  3.  Tuska,  for  api>ellant  JoMau, 
Rowe  ft  Brann,  for  respondent 

ANGELLOTTI,  J.  Plaintiff  originally  had 
judgment  against  defendant  for  $3,492.81. 
Upon  motion  duly  made  under  the  provisions 
of  section  663,  Code  Civ.  Proc.,  that  the 
judgment  be  vacated  and  a  different  Judg- 
ment altered  because  of  an  incorrect  or  er- 


roneous conclusion  of  law  not  supported  by 
the  findings  of  fact,  an  order  was  made  va- 
cating the  Judgment  and  amending  the  con- 
clusion of  law  upon  which  the  same  was 
based  by  finding  that  plaintiff  was  entitled 
to  recover  from  defendant  only  $939.?8,  In- 
stead of  $3,492.81.  Judgment  was  thereupon 
given  for  plaintiff  for  $939.78  only.  This  la 
an  appeal  by  plaintiff  from  such  order  and 
from  the  Judgment  based  thereon.  The  only 
questions  presented  thereby  relate  to  the  ac- 
tion of  the  court  In  vacating  the  first  Jndg<- 
ment  and  entwlng  a  different  jndgmcokt  on 
the  findings. 

In  the  determination  of  this  appeal  we  are 
r^trlcted,  of  course,  to  the  case  made  by 
the  findings  of  fact  In  the  trial  court,  taken 
in  the  light  of  the  pleadings  and  the  Issues 
made  thereby.  If  the  first  judgment  was  the 
correct  legal  conclusion  upon  the  facts  so 
found,  the  trial  court  bad  no  right  to  vacate 
it  and  substitute  a  different  Judgment  there- 
for. Section  663,  Code  Civ.  Proc,  authorizes 
simply  the  substitution  of  the  Judgment  that 
should  have  been  given  as  a  matter  of  law 
upon  the  findings  of  fact  In  a  case  where  the 
Judgment  already  given  Is  an  Incorrect  con- 
clusion from  such  findings.  The  court  can- 
not on  such  a  motion  in  any  way  change  any 
finding  of  fact  The  sole  remedy  in  the  trial 
court  of  a  party  who  la  aggrieved  by  any 
finding  of  fact  is  a  motion  for  a  new  trial. 
The  action  was  brought  by  plaintiff  to  re- 
cover money  alleged  to  be  due  him  from  de- 
fendant for  services  performed  and  materi- 
als furnished  In  the  construction  of  a  build- 
ing for  defendant  ▲  portion  of  the  money 
eought,  $3,000,  he  claimed  to  be  due  under 
the  terms  of  the  building  contract  between 
the  parties,  and  some  $6,000,  as  we  under- 
stand his  complaint,  to  b^  due  as  the  reason- 
able value  of  services  and  material  furnished 
by  him  in  the  matter  of  said  building. 

The  findings  ahow  the  following  facta: 
Everything  done  by  plaintiff  In  connection 
with  the  building  was  done  under  a  written 
contract  between  himself  and  defendant, 
dated  May  23, 1906,  whereby  plaintiff  agreed 
to  construct  the  building  according  to  certato 
plans  and  specifications  for  the  aggregate 
sum  of  $17,363,  payable  upon  certificates  of 
the  architect  In  Instollments  at  certain  stages 
of  the  work  and  after  the  completion  and 
acceptance  of  the  building.  It  was  provid- 
ed in  this  contract  "that  ebould  the  con- 
tractor at  any  time  during  the  progress  of 
the  work  refuse  or  neglect  without  the  fault 
of  the  owner,  his  architect,  or  superintend- 
ent to  supply  a  aufflclency  of  materials  or 
workmen  to  complete  eald  contract  within 
the  time  limited  therein,  due  allowance  be- 
ing made  for  the  contingencies  provided  for 
therein,  for  a  period  of  more  than  three  (3) 
days  after  having  been  notified  by  the  owner 
in  writing  to  furnish  the  same,  the  said 
owner  should  have  power  to  fumlah  and 
provide  said  materials  or  workmen  to  finish 
the  work  and  that  the  reasonable  expense 
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tbereof  sbonld  be  deducted  from  the  amount 
of  the  contract  price."  Plaintiff  proceeded 
with  the  work  until  some  time  In  July,  1906* 
when  It  was  claimed  by  d^endant'e  archi- 
tect that  the  foundation  of  the  building  had 
not  been  constructed  In  all  respects  as  re- 
quired by  the  plans  and  spedflcatioDS,  and 
plaintiff  was  notified  to  make  Bnch  founda- 
tion comply  with  the  plans  and  specifica- 
tions. The  allied  defects  in  the  foundation, 
which  the  court  found  to  have  existed,  were 
that  the  north  and  east  walls  were  a  few 
inches  lower  than  they  should  have  been, 
while  the  south  wall  was  not  pot  down  deep 
enough  by  a  few  Inches,  and  also  that  In 
some  places  there  were  no  "footingB"  where 
required  by  the  specifications.  Plaintiff  fail- 
ed to  remedy  these  defects,  although  notified 
thereof.  He  continued  his  work  on  the  build* 
Ing  to  August  18.  1906,  when  the  frame  of 
the  building  was  up,  and,  if  the  work  had 
been  properly  performed  up  to  that  point,  he 
would  bare  been  entitled  to  his  first  pay- 
ment, amounting  to  ^,600.  This  be  then  de- 
manded, but  the  architect  refmed  to  giro 
him  a  certificate,  upon  the  ground  that  he 
had  never  remedied  the  defects  In  the  foun- 
dation of  which  he  had  been  theretofore  noti- 
fied. An  arbitration  of  th^r  difficulties  was 
attempted  by  the  parties,  but  was  ineffectual. 
The  court  found  by  finding  B  **tbat  said 
plaintiff's  foilure  Uk  construct  said  founda- 
tion as  reqiflred  by  said  contract  and  bis 
failure  to  remedy  the  defects  therein  bereln- 
before  referred  to  when  pointed  out  by  said 
architect  •  •  •  was  wlllfuL"  After  the 
failure  of  the  arbitration,  plaintiff  ceased 
work  and  ceased  to  supply  materials,  and 
defendant  on  S^t^mb«  6.  1905,  duly  noti- 
fied him  in  accordance  with  the  prorision  of 
the  contract  herelqbefore  quoted  that.  If  he 
did  not  within  three  days  supply  a  sofflden- 
cy  of  materials  and  workmen  to  complete 
the  building,  he,  defendant,  would  furnish 
the  same,  "and  would  finish  said  building 
and  that  the  reasonable  expense  thereof 
would  be  deducted  from  the  amount  of  the 
contract  price."  Plaintiff  not  heeding  said 
notice,  defendant  on  September  13,  1906, 
took  possessicHi  of  the  building  and  premises 
and  work  done  by  plaintiff  thereon,  and  ful- 
ly completed  the  building,  using  the  founda- 
tions built  by  plaintiff  after  portions  thereof 
had  been  underpinned  with  bilck,  and  also 
using  the  frame  con«tracted  by  plaintiff.  It 
was  allied  by  defendant  In  bis  answer  that 
the  building  was  folly  completed  **accordIng 
to  the  terms  of  said  contract  and  q>eclfica- 
tlons,  and  not  otherwise."  The  court  found 
in  finding  9  that  "the  reasonable  cost  of  the 
labor  and  materials  furnished  for  and  used 
in  the  completion  of  said  building  by  defend- 
ant according  to  the  plans  and  specifica- 
tions and  contract,  was  and  is  the  sum  or* 
$12,721.19.  Plaintiff  has  never  received  any- 
thing for  services  or  materials  furnished  In 
or  about  the  building.  No  claim  exists 
against  defendant  in  behalf  of  any  other 


penon  for  work  or  materials  furnished  In 
the  matter  of  said  building  except  one  In 
fiiTor  of  Frank  SImonart,  which,  by  consoit 
of  Ihe  parties,  was  paid  to  said  SImonart. 
By  finding  13  the  court  found  that  plaintiff 
had  not  by  any  action  of  defendant  suffered 
damages  in  "any  greater  sum  than,"  |3,642.- 
81,  "which  said  sum  is  the  reasonable  value 
of  work,  labor,  and  materials  performed  and 
furnished  in  and  upon  said  building  by  plain- 
tiff prior  to  S^tembCT  IS,  19(Ki,"  and  that 
"plaintiff  is  not  entitled  to  any  profits  on 
his  performance  of  the  said  contract"  As  a 
conclusion  of  law.  the  court  found  that  plain- 
tiff is  entitled  to  recover  from  defendant 
the  said  sum  of  ¥3,642.81  less  the  f  150  paid 
by  deffflidant  to  SImonart  namely,  93,492.81, 
and  the  original  Judgment  was  so  made. 

The  answer  of  the  defendant  clearly  pro- 
ceded  upon  the  assumption  that  defendant 
was  liable  -for  any  portion  of  the  contract 
price  remaining  unexpended  by  defendant 
after  the  payment  of  the  reasonable  cost 
of  completing  the  building  according  to  the 
plans  and  specifications.  He  himself  set  up 
the  contract  and  the  provision  thereof  au- 
thorizing him  to  complete  the  work  and  de- 
duct the  reasonable  expense  of  such  comple* 
tion  from  the  contract  price,  the  notice  to 
plataitlff  that  he  would  do  so.  the  completion 
by  him  under  said  notice,  and  that  the  rea- 
sonable cost  of  such  completion  was  916,- 
273.22,  leaving  a  balance  due  under  the  con- 
tract of  only  fl.<^.78.  The  trial  court,  as 
we  have  seen,  found  against  him  on  this  is- 
sue of  the  reasonable  cost  of  such  comple- 
tion. 

We  fall  to  see  wherein  the  original  judg- 
ment  was  not  as  favorable  to  defendant  as 
tbe  facts  fonnd  warranted,  or  why  the  theory 
of  defendant's  answer  as  set  forth  above  was 
not  correct.  The  whole  basis  of  tbe  claim  of 
learned  counsel  for  defraidant  that  the  trial 
court  did  not  err  in  its  modification  of  the 
condnslon  of  law  is  the  finding  of  ftict  num- 
bered 6  hereinbefore  set  forth,  by  which  it  la 
found  that  plaintiff's  failure  to  comply  with 
tbe  contract  so  far  as  the  foundations  were 
concerned  was  "willful."  It  is  learnedly  ar- 
gued that  in  view  of  this  flndiiq;,  be  was  not 
entitled  to  recover  anything.  It  is  said  that 
a  building  contractor  cannot  recover  upon  his 
express  contract  without  showing  sudi  per^ 
formance  thereof  as  entitles  Mm  to  paymmt 
according  to  Its  terms,  or  that  sudi  perform- 
ance has  bem  in  some  way  waived  or  ex- 
cused, and  that  he  cannot  reoover  upon  an  Im- 
plied contract  for  the  reasonable  value  of  his 
labor  and  materials,  furnished  under  such  ex- 
press contract  and  of  which  tbe  other  party 
has  the  benefit  wbwe  be  has  willfnlly  failed 
to  perform  his  contract;  and  many  autlioi^tles 
are  cited  In  support  of  this  claim.  TUs  may 
here  be  conceded  to  be  the  general  rule,  and 
it  is  oitirdy  unnecessary  to  consider  what 
limitations  and  modifications  thereof  have 
been  made  by  the  courts,  tot  It  clearly  ap- 
peara  to  us  that  there  are  In  this  cue  other 
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fact!  Out  make  tlie  fluting  aa  to  wUIfal  fan- 
ore  one  of  no  importance  wbatem  In  det^ 
mining  what  Judgmoit  ahonld  have  been 
glreo. 

We  have  already  qaoted  In  ttila  opinion  the 
proTlston  of  the  contract  authorl^ng  the  de- 
fendant In  GolKln  contingwctea  to  take  charge 
of  and  complete  the  contract  himself,  deduct- 
ing the  reasonable  expense  ttaweof  from  the 
amonnt  of  the  contract  price.  This  proTl8l<ni 
was,  of  course,  one  in  ftivor  of  the  d^endant, 
which  he  might  resort  to  or  not  at  his  option. 
He  nndonbtedly  had  the  right  to  require  per- 
formance of  the  contract  by  plaintiff  aa  a  con- 
dition precedent  to  paymoit  for  the  work  and 
materlala  famished  thereonder.  But  with 
full  knowledge  of  the  facta,  Including  the  fact 
of  willful  failure  to  construct  the  fonndatlonB 
la  the  precise  manner  specified  In  the  plans 
and  qiecificatlona,  he  deliberately  tiected  to 
proceed  under  this  proTision  of  the  contract, 
giving  to  the  plaintiff  formal  notice  that  he 
would  do  so,  and  deduct  the  reasonable  ex- 
pense thereof  from  the  amount  of  the  con- 
tract price.  He  proceeded  In  accord  with  his 
election,  and  the  building  was  omnpleted  by 
him  In  full  accord  with  the  plans  and  sped- 
flcatlons.  The  reasonable  cost  of  the  labor 
and  materlala  furnished  and  used  by  him  In 
such  comi^tlon  was  aa  found  by  the  court 
only  912,721.19,  which  deducted  from  the 
contract  price  would  leave  $^,QilSi  due  on 
the  contract  under  the  terma  of  this  proTlsion. 

It  appears  clear  to  us  on  principle  that  the 
owner,  having  so  elected,  cannot  now  auccess- 
f  ully  urge  that  the  contractor  cannot  recover. 
A  aimllar  question  was  presented  to  the  Court 
of  Appeals  of  New  York  in  Murphy  v.  Buck- 
man,  A6  N.  Y.  297.  Hiere  was  In  that  case  a 
very  similar  provision  In  the  contract,  and, 
the  contractor  having  defaulted,  the  owner 
gave  the  notice  and  completed  the  building, 
extending  therein  a  sum  which  added  to  what 
be  bad  theretofore  paid  the  contractor  was 
9778.90  loM  than  the  sum  the  contractor  was 
to  receive  under  the  contract  Thla  amount 
of  9778.90  was  awarded  to  a  lien  claimant 
who  could  recover  It  only  In  the  event  that 
the  mon^  was  actually  due  to  the  contractor. 
The  court  said:  "The  defendant,  by  electing 
to  go  on  under  this  clause  of  the  contract, 
waived  the  right  to  Insist  upon  a  forfeiture 
for  the  failure  of  the  contractor  to  perform 
the  contract  The  owner  waa  not  precluded 
tbereaftar  from  claiming  damages  against  the 
contractor  for  defective  performance,  or  for 
failure  on  hla  part  to  complete  the  building 
at  the  time  specified;  and  these  damages  he 
could  recoup,  against  any  sum  due  the  con- 
tractor, for  work  done  under  the  contract 
But  he  could  not  avail  himself  of  the  right, 
given  him  by  the  contract  to  complete  the 
work»  fherAby  snbetltuting  hhnsdf  in  place  of 
the  contractor,  and  at  the  aame  time  claim  that 
the  contract  was  at  an  end,  and  refuse  to  ac- 
count  to  the  contractor  for  work  done  under  it 
on  the  ground  that  the  contract  waa  forfeited. 
Tbe  election  to  do  the  work  at  the  contractor'a 


expense^  under  tbe  clause  referred  to,  aaaomed 
that  the  contmct  was  then  In  force.  The  case 
of  GUlen  V.  Hubbard,  2  Hllt  804,  a  case  aris- 
ing under  a  similar  contract  contains  a  very 
satisfactory  ocpo^tlon  of  the  meaning  of  this 
clause."  The  case  of  OlUen  v.  Hubbard.  2 
Hllt  (N.  YJ  803.  referred  to  In  the  foregoing 
quotation,  Invtdved  a  similar  provision.  After 
stating  that  the  owner  had  acted  under  thla 
provision,  the  court  said:  "The  penalty  for 
a  failure  or  refusal  tp  snxvly  materials  and 
workmen  appeara  to  have  been  determined  by 
the  contract  and  to  have  been  understood  and 
acted  upon  by  the  defendant  If  tbe  contract 
had  been  silent  upon  tbe  subject  there  would 
be  no  difflcolty  In  relieving  the  defendant 
from  any  of  his  oll^^  grterances,  because, 
the  contractors  having  failed  to  perform  their 
contract  the  plalntUC,  aa  a  lienor,  could  not 
recover.  Neville  v.  Frost  2  B.  D.  Smith,  62; 
Cunnlnf^am  v.  Jones,  3  E.  D.  Smith,  650; 
Smith  V.  Brady,  17  N.  T.  173  [72  Am.  Dee. 
442]."  In  Taylor  v.  Mayor,  eto..  83  N.  Y. 
625,  the  action  was  by  the  cmitractor  to  re- 
cover ihe  balance  due  after  completion  by  the 
owner  under  such  a  provision.  The  court 
said:  "Tbe  plaintiff  refused  to  do  work  that 
he  was  by  his  contract  bound  to  do.  Had 
the  defmdanta  taken  the  position  then,  they 
might  now  claim  that  he  thereby  worked  a 
forfeiture  of  his  contract  Hla  failure  to 
completely  perform  his  contract  would  then 
have  been  a  perfect  bar  to  a  recovery  under 
It  Hie  defendants  did  not  then  take  that 
position.  They  rested  upon  a  clause  In  the 
contract  that  enabled  them  to  go  on  and 
complete  the  work,  and  to  charge  the  expense 
of  completion  to  the  plaintiff.  That  action 
forbid  them  to  now  InslBt  that  the  contract 
was  forfeited.  Murphy  v.  Buckman,  66  N.  Y. 
207.'*  In  Larkln  v.  McMuUln  et  al.,  120  N.  Y. 
210.  24  N.  E.  447,  It  Is  said  that  in  such  a 
case  "the  work  of  completion  the  owner 
is  performed  purguant  to  the  conXroct"— citing 
Muri^  V.  Bnckman,  supra.  The  Italics  are 
ours.  We  can  see  no  possible  answer  to  the 
views  enunciated  in  these  dedstomi.  The  de- 
clston  In  Taylor  v.  Mayor,  supra,'  recognlzea 
that  the  rule  applied  does  not  preclude  the 
owner  from  a  counterclaim  to  tiie  contractor'a 
demand  "of  so  much  as  was  the  cost  of  com- 
pleting the  work  according  to  the  plaintiff's 
contract"  and,  as  seen  from  the  quotation  in 
Murphy.  V.  Bnckman,  supra,  the  owner  la  not 
precluded  thereby  from  claiming  damages 
against  the  contractor  for  defective  perform- 
ance or  tot  failure  on  his  part  to  complete 
the  building  at  the  time  specified.  As  we 
tiave  seen,  there  is  no  question  of  any  counter- 
claim or  any  claim  for  damages  in  this  case. 

It  follows  from  what  we  luive  said  that 
notwithstanding  the  finding  as  to  willful  All- 
ure on  tiie  part  of  the  «mtractor  relative  to 
the  foundations,  the  d^endant  was  In  no  posi- 
tion to  urge  that  the  original  conclusion  of 
law  waa  InconHlstoit  with  and  unsni^rted 
the  flndlngB  of  fiict  If  these  waa  any  a> 
ror  at  all  In  bu(A  coacluslon.  It  was  error  fa- 
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Torable  to  him,  for  the  trial  court  did  not 
award  plaintiff  the  fall  difference  between 
the  contract  price  and  the  reasonable  coat  of 
completing  the  building  less  the  $150  paid  to 
Slmonart,  but  deducted  |99d  from  such  dif- 
ference. So  far  as  the  original  conclusion 
of  law  and  Judgment  went  against  defendant, 
they  were  In  accord  with  and  compelled  by 
the  findings  of  fact. 

As  an  order  reversing  the  order  and  Judg- 
ment appealed  from,  without  other  direction, 
will  leave  the  original  conclnslon  of  law  and 
Judgment  la  force,  It  Is  not  necessary  to  make 
any  order  directing  a  new  conclusion  of  law 
or  the  entry  of  another  Judgment 

The  order  vacating  the  original  Judgment 
and  amending  the  conclusion  of  law  upon 
which  the  same  was  bas&d  is  reversed,  as  is 
the  Jodgmoit  entered  In  pursuance  of  said 
order. 

We  cracar:  BLOBS,  J.;  BBAW,  J. 


BHBPHERD-TEAOUB  GO.  v.  HERMANN. 

(ClT.  600.) 

(Court  of  Appeal,  First  District,  Galifbnila. 
Jan.  6, 1010.) 

1.  BaoEXBS  (I  40*)— CoNTBACTS— VAUnrrr. 

I^rtles  to  a  broker's -contract  to  sell  land 
may  make  the  nurment  of  eomnUasions  depend- 
ent on  any  lawful  condition. 

gSd.  Note.— -For  other  cases,  see  Brokers,  Dec 
.  i  40.*] 

2.  BBOKBBS  (S  48*)— CORTttAOTS— Tauditt. 

Witllia  a  broker's  contract  to  sell  real  es- 
tate for  commissions  a  sale  or  exchange  Is  made 
when  the  broker  has  procured  from  a  respon- 
sible purchaser,  or  one  acceptable  to  the  seller, 
a  valid  contract  for  a  sale  or  exchange  on  the 
terms  proposed  by  the  seller,  or  has  brought  the 
seller  and  buyer  ti^ether,  who  have  in  con- 
sequence thereof  entered  into  such  a  contract, 
or  the  buyer,  able,  ready,  and  willing  to  buy  on 
the  terms  of  the  Belter  oftera  so  to  da 

[Ed.  Note.— For  other  cases,  sea  Brokers, 
Cent  Dig.  S  65;  Dec.  Dig.  S  4&*1 

3.  Bbokebs  (S  62*}  —  GOnassiOM  —  Whbii 

Bakned. 

A  broker's  contract  to  exchange  real  ratate 
stipulated  for  a  commission  In  case  the  change 
was  made.  While  a  trade  was  under  consid- 
eration, but  before  it  had  been  agreed  on,  the 
contract  was  modified  by  extending  the  time  for 
the  broker  to  procure  toe  exchange  and  by  fix- 
ing the  commission.  The  purpose  of  employing 
the  brtdcer  was  to  effect  a  trade,  and  to  secure 
from  a  third  person  a  binding  acceptance  of  the 
offer  of  the  owner,  who  had  learned  that  the 
broker  was  also  acting  for  the  third  person,  and 
was  to  receive  a  commission  from  him.  Held, 
that  the  broker  was  entitled  to  commissions  from 
the  owner  on  his  securing  from  the  third  person 
a  binding  acceptance  of  the  owner's  offer,  and 
be  was  not  required  to  wait  until  the  consumma- 
tion of  the  trade  by  exchange  of  deeda 

[Ed.  Note.— For  other  coses,  see  Brokers, 
Cent.  Dig.  i  73 ;  Dec.  Dig.  8  52.*] 

4.  BaoKBsa  (S  63*)  —  Cohuibsions  —  When 
Babmbd. 

A  broker  employed  to  sell  land  on  commis- 
sion, to  recover  the  conmilssion  when  a  sale  was 
not  made,  must  prove  that  be  found  a  purchaser 


ready,  wUUng.  and  able  to  buy  on  the  terma  flx> 
ed,  and  that  he  procured  from  such  purchaser  a 
valid  contract  binding  him  to  purdiase  on  sodi 
terms,  or  that  he  broi^ht  the  vendor  and  the 
proposed  purchaser  together,  so  that  the  v«idor 
might  have  secured  such  contract  bad  he  de> 
sired. 

[Ed.  Note.— For  other  cases,  see  Broken^ 
Cent  Dig.  H  TO.  St.  04-06;  Dm.  Dig;  |«8.*] 

5.  BSOKEBB  d  68*)  —  GOKMIBBIOICB  —  WBBX 

Eabned. 

A  broker  empl(ved  by  an  owner  to  procure 
an  excbange  of  properties  procured  a  contract 
from  a  third  person  signed  by  the  manager  of 
the  third  person's  property.  The  third  person 
had  not  authorized  any  one  to  make  such  a  con- 
tract The  owner  signed  the  agreement  and  took 
steps  thereafter  to  carry  it  out  but  the  trade  was 
not  consummated  because  the  owner's  title  to  a 
part  of  his  property  was  defective.  Held,  that 
the  broker  was  not  entitled  to  commissions,  not 
having  secured  a  binding  contract  and  It  was 
immaterial  that  the  owner  proceeded  in  the  ef- 
fort to  consummate  the  trade  In  the  expectation 
that  It  would  be  completed  by  an  exchange  of 
deeds,  in  which  case  only  could  the  broker  re- 
cover commlBsions. 

[Ed.  Note.— For  other  case^  see  Broken, 
Cent  Dig.  {  00;  Dec.  Dig.  S  68.*] 

6.  Pbincifai.  and  Agent  (S  173*)— Contbactb 
BY  Agent— Ratification. 

An  agent  without  authority  contracted  for 
the  exchange  of  his  principal'a  property,  and 
sent  a  copy  of  the  contract  to  the  imnclpal. 
The  agent  received  a  deed  in  reply  and  also  a 
letter.  Neither  the  deed  nor  the  letter  were 
produced,  and  there  was  nothing  to  show  that 
either  had  been  delivered  or  shown  to  the  other 

Sarty  to  the  contract.  Held  not  to  show  a  rati- 
cation  by  the  principal  so  as  to  enable  the  ad- 
verse party  to  the  contract  to  speci6cally  en- 
force it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aaent  Cent  Dig.  H  660^1;  Dea  Dig.  | 
178.*] 

7.  Bbokkbb  (I  60*)  —  OouuissioNs  —  When 
Eabned. 

Where  no  sale  has  been  actually  consum- 
mated, and  the  broker  employed  to  sell  has  not 
brought  the  purchaser  and  vendor  together,  the 
broker  must  to  recover  commissions  procure  a 
valid  contract  to  purchase  which  can  be  enforced 
by  the  vendor. 

[Ed,  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  81 ;  Dec.  Dig.  {  00.*] 

a  PUEADINO  (f  03*)  — iKCONaiBTENT  PLKAp- 

INOS. 

Denials  In  one  defense  are  not  affiected  or 
qualified  by  Inconsistent  affirmative  matter  In 
another  and  separate  defense. 

[Ed.  Note.—For  other  cases,  see  neadiug, 
Cent  Dig.  fi  189 ;  Dec  Dig.  {  93.*] 

9.  Bboksbb  (I  67*)— RiQHT  TO  Act  tos  Both 
Parties. 

Where  a  principal  knew  that  bis  agent  was 
also  employed  by  the  adverse  party  In  the  trans- 
action, and  was  to  receive  a  commisslnn  from 
him.  and  the  principal  thereafter  modified  his 
agreement  with  the  agent  by  reducing  his  com- 
pensation, the  principal  was  liable  to  the  agent 
as  agninst  the  objection  that  he  was  also  em- 
ployed by  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Broker^ 
Cent  Dig.  H  52-64;  Dee.  DigTl  67.*] 

Cooper,  P.  J.,  dissenting  In  ■pa.rt. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  a.  Z.  Austin,  Judge. 
Action  by  the  Sbepherd-Teague  Company 

against  J.  S.  Hermann.   From  an  order  deny- 


•For  otbsr  cases  las  sama  toplo  and  nctioa  NUMBBB  la  Dee.  *  Am.  Digs.  UOT  to  date,  *  Bwertar  XadtsM 


Digitized  by 


Google 


Cat) 


BHEPHERD-TGAOUE  CO.  t.  HERMANN. 


623 


Ins  a  new  trial  after  Judgment  for  plaintiff, 
defendant  appeals.  Beretsed. 

Everts  A  Ewlng,  for  appelant  F.  H. 
Short  and  F.  B.  Cook,  for  respondent 

HALL,  J.  Plaintiff  recovered  a  jndgmait 
against  defendant  for  the  sam  of  fl.600,  com- 
mission dalmed  to  have  been  earned  onder'a 
written  contract  of  employment  to  find  a 
purchaser  for  and  negotiate  a  sale  and  trans- 
fer of  certain  real  property  for  defendant 
This  is  an  aK>eaI  from  tbe  order  denying  de- 
fendant's motion  for  a  new  trial.  Defend- 
ant In  his  answer  admitted  that  he  executed 
a  written  agreement  In  favor  of  the  plain* 
tiff»  by  which  the  defendant  agreed  to  pay 
to  the  plaintiff  a  commlaaloa  of  $1,600,  "pro* 
vlded  that  the  said  plaintiff  should  consum- 
mate a  sale  of  certain  property  therein  nam- 
ed and  set  forth,"  upon  the  terms  In  said 
writing  set  forth,  but  denied  performance 
of  the  contract  upon  the  part  of  plaintiff,  and 
any  indebtedness  from  defendant  to  plain- 
tiff under  aald  contract.  Defendant  attacks 
the  sufficiency  of  the  evidence  to  support  the 
findings  In  favor  of  plaintiff. 

The  first  contention  of  appellant  Involves 
the  construction  of  the  contract  under  which 
plaintiff  claims  that  It  has  earned  the  com- 
mission sued  for.  The  contract  relied  on  Is 
in  two  iDStrutaents  executed  by  defendant  to 
plaintiff.  By  the  first,  which  by  Its  terms 
was  to  expire  In  10  days  from  June  13,  1005, 
defendant  promised  to  exchange  certain  prop- 
erty of  his,  subject  to  a  mortgage  for  $40,- 
000,  for  a  piece  of  property  known  as  the 
''Home  Place"  of  A.  B.  Butler,  and  contained 
the  provision  that:  "In  the  event  this  ex- 
change la  made,  I  agree  to  pay  to  Sbepberd- 
Teague  Company  a  commission  of  two  and 
one-half  per  cent  upon  the  value  of  my  prop- 
erty." The  second  Instrument,  dated  Juue 
24,  190S,  was  an  extension  and  modification 
of  the  first  as  to  the  terms  upon  which  de- 
fendant would  exchange  properties,  and  also 
contained  this  provision:  "That  said  agree- 
ment la  also  modified  by  this  extension  to  the 
effect  that  In  Uie  event  the  trade  is  consum- 
mated, the  commission  that  I  was  to  pay 
therefor  to  the  said  Sbepherd-Teague  Com- 
pany shall  be  |1,600,  Instead  of  the  commis- 
sion therein  set  forth."  No  exchange  of  proi>- 
ertles  between  defendant  and  Butler  has  ever 
taken  place.  The  trade  was  never  consum- 
mated by  any  exchange  of  deeds,  and  defend- 
ant for  this  reason  contends  that  under  tbe 
contract  plaintiff  Is  not  entitled  to- bis  com- 
mission. Of  course,  parties  to  a  broker's 
contract  for  the  sale  of  real  estate  may  make 
the  paj-ment  of  commissions  dependent  upon 
any  lawful  condition,  and  such  contract  might 
be  so  worded  as  to  make  It  clear  that  the 
parties  Intended  that  no  commissions  were  to 
be  paid  except  upon  a  completed  sale  result- 
lug  in  the  execution  and  acceptance  of  deeds 
of  transfer.  Such  a  contract,  however.  Is 
not  the  usual  one  between  the  seller  and  hia 
agent  or  bndcer.  We  do  not  think  it  Is  tbe 


meaning  of  the  one  now  under  consideration. 
In  the  first  writing  tbe  commission  was  to  be 
paid  "In  the  event  this  exchange  Is  made." 
Within  the  meaning  of  a  broker's  contract 
to  sell  real  estate,  a  sale  or  an  exchange  is 
made  when  the  broker  has  procured  from  a 
responsible  purchaser,  or  one  acceptable  to 
the  seller,  a  binding  and  valid  contract  for 
a  sale  or  exchange  on  tbe  terms  proposed  by 
the  seller,  or  has  brought  tbe  seller  and  buy- 
er together  and  they  have  In  consequence 
entered  into  such  a  contract  or  such  buyer, 
being  able,  ready,  and  willing  to  buy  on  the 
seller's  terms,  offers  so  to  do.  Fhelpa  t. 
Prusch,  83  Cal.  627,  23  Pac.  1111. 

The  language  of  tbe  second  writing  that 
"In  the  event  the  trade  is  consummated,  the 
commission  that  I  was  to  pay  therefor  to  the 
said  Shepherd-Teague  Company  shall  be 
$1500  Instead  of  the  commission  therein  set 
forth,"  lends  somewhat  stronger  support  to 
appellant's  contention.  But  this  language 
must  be  Interpreted  in  the  light  of  tbe  pur- 
poses and  objects  of  the  contract  The  rec- 
ord shows  that,  before  the  date  of  tbe  second 
writing,  defendant  had  learned  that  plaintiff 
was  acting  for  Butler  also,  and  was  to  re- 
ceive a  commission  from  him.  This  circum- 
stance as  well  aa  the  verbiage  of  the  com- 
mission clause  In  the  second  writing  shows 
that  the  primary  purpose  and  object  sought 
thereby  was  to  cliange  the  amount  of  the 
commission  to  be  paid,  rather  tban  tbe  event 
upon  which  It  was  to  be  paid.  Defendant  at 
this  time  was  anxious,  or  at  least  Villiug,  to 
exchange  certain  pn^^ty  of  his  for  certain 
property  belonging  to  Mr.  Butler.  Tbe  But- 
ler property  was  for  sale,  and  certain  nego- 
tiations had  been  carried  on  through  plain- 
tiff l>etween  defendant  and  Butler  prior  to 
the  execution  of  the  second  writing,  but 
whlcb  had  not  resulted  In  any  meeting  of  the 
minds  of  the  principals.  A  trade  was  under 
coustderation,  but  had  not  t>een  agreed  upon. 
Tbe  purpose  of  employing  plaintiff  was  to 
effect  a  trade  to  secure  from  Butler  a  valid 
and  binding  acceptance  of  the  offer  of  defend- 
ant When  this  should  be  accomplished  by 
plaintiff,  It  would  have  consummated  the 
trade,  we  think,  within  the  meaning  of  the 
contract  sued  upon.  It  was  the  only  consum- 
mation of  tbe  trade  within  tbe  power  of  the 
broker.  The  consummation  by  exchange  of 
deeds  required  the  further  act  of  defendant; 
over  which  plaintiff  bad  no  control. 

Tbe  second  and  most  important  contention 
of  appellant  Is  that,  conceding  the  interpro 
tatlon  of  the  contract  to  be  as  contended  foi 
by  respondent  the  evidence  falls  to  show 
that  plaintiff  has  performed  tbe  same. 

In  this  case  the  exchange  was  never  actual- 
ly consummated  between  defendant  and  But- 
ler. Under  these  circumstances.  It  Is  Incum- 
bent on  the  broker  "to  prove  that  he  found  a 
purchaser  ready,  willing,  and  able  to  buy  tbe 
property  on  tbe  terms  fixed,  and  eitber  that 
he  procured  from  that  person  a  valid  con- 
tract binding  him  to  pvrctuse  the  pn^rty 
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upon  those  terms,  or  that  he  hrought  the 
vendor  and  the  proposed  purchaser  together 
BO  that  the  vendor  might  have  secnred  such 
contract  if  be  desired.  On  no  other  terms 
can  he  recover."  Mattlngly  v.  Pennie,  30B 
Oal.  514,  89  Pac  200,  45  Am.  St  Rep.  87; 
Gunn  T.  Bank  of  California.  99  Cal.  840,  33 
Pac.  1105.  Plaintlfl  never  brought  Butler  to 
defendant  Butler  was  not  within  the  atate 
of  California.  Plaintiff  relied  upon  a  con- 
tract that  it  procured.  This  contract  was  not 
signed  by  Butler  personally,  but  was  signed 
thus,  "A.  B.  Butler  by  J.  J.  Mlley."  It  was 
also  signed  by  defendant,  and  efforts  were 
made  to  carry  out  the  contract  but  defend- 
ant's title  to  a  portion  of  his  property  was 
defective,  and  the  trade  fell  through.  It  is 
urged  that  the  contract  for  the  exchange  of 
the  properties  Is  not  shown  to  have  been  a 
valid  contract  binding  upon  Butler,  and 
therefore  its  procurement  was  not  a  sufficient 
performance  by  plaintiff  to  entitle  it  to  re- 
cover. Mlley  was  the'  manager  of  the  Butler 
property,  a  vineyard,  but  had  no  power  of 
attorney  to  sell  real  estate.  The  agreement 
signed  by  defendant  and  Miley  is  dated  June 
80,  1005.  It  was  admitted  in  evidence,  over 
the  objection  of  defendant,  that  it  was  not 
shown  to  have  been  executed  by  Butler.  The 
only  evidence  of  any  authority  for  Mlley  to 
execute  any  contract  for  the  sale  or  exchange 
of  the  Butler  property  la  that  contained  in 
certain  telegrams  from  Butler.  For  the  bet- 
ter understanding  of  these,  it  is  necessary  to 
state  that'  the  first  writing  executed  by  de- 
fendant to  plaintiff,  under  date  June  13,  19(KS, 
contained  an  offer  to  exchange  defendant's 
equity  over  a  $40,000  mortgage  in  property 
Icnown  as  the  "Fresno  Loan  &  Savings  Bank 
Building"  for  the  home  place  of  A.  B.  But- 
ler, consisting  of  120  acres  of  land  and  im- 
provements. No  other  property  is  referred  to 
in  the  first  writing.  The  first  telegram  from 
Butler  is  addressed  to  Wendell  Gaston,  who 
was  co-operating  with  plaintiff,  and  is  dated 
Jane  17,  1905,  and  is  as  follows:  "Replying 
yours  16,  I  will  exchange  120  a.  for  bank 
building  and  $10,000,  payable  in  three  years 
secured  by  mortgage  at  5  per  cent  clear.  A. 
B.  Butler,"  This  was  simply  a  counteroffer 
at  most  and  was  not  accepted  by  defendant 
The  next  tel^ram  is  dated  June  21,  1905, 
and  is :  "If  Hermann  will  pay  $8,000.00  in 
five  years,  G  per  cent  close.  Xo  other  prop- 
osition to  make.  A.  B.  Butler."  This  was 
not  accepted  by  defendant.  June  22,  1905, 
Eastman  wired  Butler :  "Hermann  offers  In- 
stead of  $8,000.00  five  years  8  lots  and  im- 
provements In  Fresno,  monthly  rental  $200.- 
00.  Advise  you  telegraph.  Mlley  appraise  it 
for  you."  To  this  letter  Butler  replied  to 
EastoD:  "1  prefer  paper  to  property.  Wire 
some  definite  proposition  through  Mlley."  On 
this  day,  June  24,  1905,  the  extension  and 
modification  of  defendant's  offer  to  plaintiff 
was  executed.  In  this  writing  defendant  of- 
fered to  exchange  the  bank  property,  subject 
to  the  $40^000,  and  S  lots  lo  the  dtar  of  BYee- 


no  for  the  Butler  120  acres,  '^(^ther  with 
tfll  the  personal  property,  ln<dudlng  trays, 
sweatboxes,  farming  utensils,  horses  or  males 
with  their  harness,  which  has  heretofore 
been  used  upon"  the  Botler  home  plac&  On 
Jane  20th  Mlley  wired  to  Butler:  "Have 
closed  deal  subject  your  confirmation  allow- 
ing Hermann  eight  thousand  trays  now  you 
to  get  rents  from  July  first  which  more  than 
offsets  trays.  Easton-Teague  will  take  half 
Interest  of  Chinatown  property  for  four  thoa- 
sand  at  your  option.  A  good  trade.  Answer 
immediately."  On  June  30.  19(K»,  Batler  wlt^ 
ed  to  KlUey:  "Commission  on  $50,000  was 
for  $10,000  mortgage.  Close  If  you  cannot  do 
better."  Upon  the  receipt  of  this  t^egram 
Mlley  signed  the  contract  for  Butler.  The 
most  that  can  be  claimed  for  Uiese  tel^franis 
is  that  they  authorized  Mlley  to  agree  for 
Bntler  to  an  exchange  of  BoOer^  120-acre 
home  place  and  8,000  traya  for  HenDaQii*s 
bank  building  property  and  the  8  lots. 

The  anthorlsatlon  from  defendant  to  plain- 
tiff required  the  transfer  to  him  of  all  the 
personal  property  used  upon  the  Butler  place, 
and  the  contract  signed  by  Bflley  and  de- 
fmdant  likewise  required  the  transfer  to 
defendant  of  such  property,  consisting  of 
four  mules,  bamess,  a  wagon,  and  various 
farming  Implements  and  vehides,  all  of 
whtdi  are  enumerated  thereld.  We  U>ok  in 
vain  through  the  telegrams  and  the  record 
for  any  authorization  from  Butler  to  Mtli^ 
or  any  one  else  to  bind  him  to  make  such 
transfer.  Up  to  the  time  he  sent  the  last 
wire  ending  "Close  if  yon  can  do  no  better," 
he  had  been  informed  of  a  proposition  from 
defendant  to  exchange  the  bank  building 
property  and  8  lots  In  Fresno  for  the  120- 
acre  Butler  home  place  and  8,000  trays  aud 
nothing  else.  This  is  the  most  that  it  can 
be  claimed  that  Butler  had  agreed  to  give 
for  the  property  offered  by  defendant  The 
contract  signed  by  Miley  agreed  for  mucb 
more,  and  does  not  appear  by  this  record  to 
have  been  authorized  by  Butler.  Neither 
can  it  t>e  said  that  because  defendant,  after 
his  attorney  had  examined  the  telegrams, 
upon  his  advice,  signed  the  agreement  with 
Mlley  for  the  exchange,  and  took  steps  there- 
after to  carry  out  this  agreement  defendant 
accepted  such  contract  as  a  full  perform- 
ance by  plaintiff  of  its  contract  to  consum- 
mate the  trade.  Defendant  had  the  right  to 
proceed  in  the  effort  to  consummate  the 
trade  in  the  expectation  that  It  could  and 
would  be  completed  by  an  exchange  of  <leeds. 
in  which  case  plaintiff  would  have  earned 
its  commissions.  In  this  respect  the  case  at 
bar  is  analogous  to  the  case  of  Qunn  v.  Bank 
of  California,  90  Cal.  849,  88  Pac  1105, 
where  the  broktf  took  a  deposit  of  $500 
from  the  buyer  upon  an  oral  agreemmt  to 
purchaser  The  broker  reported  the  sale, 
and  the  seller  approved  the  same  In  writing, 
bat  Its  title  proved  defective,  and  the  pur- 
chaser refused  to  complete  the  purchase  for 
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thli  reason  only.  It  was  held  tbe  broker 
conld  not  recover  his  commlBslons. 

Apparently  for  tbe  purpose  of  showing  a 
ratification  by  Batler  of  the  agreement  sign- 
ed by  MUey,  of  date  June  80,  1905.  Mlley 
testified  that  be  s«it  a  copy  of  the  agree- 
ment to  Butler,  and  farther  testified:  "1 
received  a  deed  In  r^ly.  I  must  have  re- 
ceived a  letter,  but  I  don't  know  where  It  Is. 
The  deed  was  to  property  described  in  the 
agroement  I  have  got  tbe  deed  in  my  pock- 
et" This  letter  does  not  appear  to  have 
ever  been  delivered  or  shown  to  defendant 
The  deed  was  not  Introduced,  though  in  the 
pocket  of  the  witness,  and  what  It  contained 
Is  only  Bhown  to  the  extent  that  it  was  "to 
property  described  In  the  agreement"  The 
witness  did  not  even  say  that  It  was  to  tbe 
property  described,  in  the  agreement  It 
may  well  have  been  to  property  described 
In  the  agreement,  and  yet  not  to  all  the 
property  therein  described.  This  evidence 
does  not  disclose  such  a  state  of  facts  as 
would  have  enabled  defendant  to  enforce 
spedflc  performance  of  the  contract  of  June 
SO,  1905.  Where  no  sale  bas  been  actually 
consummated,  and  the  broker  has  not 
brought  tbe  buyer  and  sriler  together.  It  is 
bis  duty  "to  procure  a  valid  contract  to  pur- 
chase, which  can  be  enforced  by  the  vendor 
if  his  title  Is  perfect"  Ounn  t.  Bank  of 
California,  supra.  PlalntUE  In  the  case  at 
bar  accomplished  neither  of  these  things, 
and  for  that  reason  the  findings  on  which 
tbe  Judgment  Is  predicated  are  not  support- 
ed 1^  the  evidence.  Respondent  is  not  help- 
ed by  tiie  fact  that  in  a  strata  and  fur- 
ther defense  defendant  set  up  an  afflnnatlve 
defeise  predicated  upon  bis  construction  of 
the  terms  of  his  contract  with  plalntlfl.  in- 
conslBtent  with  his  denials  in  bis  first  de- 
fmse.  Deilals  In  one  defense  are  not  af- 
fected or  qualified  by  iQconsistent  affirma- 
tive matter  in  another  and  separate  defense. 
Banta  v.  Siller,  121  Cal.  414,  53  Pac.  035; 
Babne  v.  Corbett  43  Cal.  264;  MUes  v. 
Woodward.  115  Cal.  S08,  46  Pac.  1070;  Code 
CiT.  Proc.  f  441. 

Fot  the  purposes  of  a  retrial,  It  Is  proper 
to  say  that  we  do  not  think  tbe  defense 
founded  upon  the  fact  that  plaintiff  was 
also  employed  by  Butler,  and  was  to  receive 
a  commission  from  him,  can  be  maintained 
upon  the  record  before  us.  It  clearly  ap- 
pears that  when  defendant  executed  the 
agreement  with  plalntlCC  dated  June  24,  1905, 
be  knew  these  facts.  The  commission  was 
reduced  to  $1,500  for  tbls  reason.  The  cases 
relied  upon  by  appellant  upon  this  point 
are  both  cases  where  the  seller  was  ig- 
norant of  the  fact  that  the  broker  acted  for 
and  received  pay  from  the  tniyer. 

The  order  la  reversed. 

I  concur:  KBRRIGAN,  J. 


COOPER,  P.  J.  I  concur  In  the  Judg- 
ment, but  In  my  opinion  the  exchange  of  tbe 
property  and  tiie  consummation  of  such  ex- 
change was  a  condition  precedent,  upon 
which  the  right  to  the  commission  depraided. 
It  was  not  proven  that  there  was  any  ex- 
change of  the  properties,  nor  was  the  ex- 
change consummated.  The  contract  signed 
by  Mlley  was  not  binding  upon  Butler. 

As  to  what  Is  said  in  tbe  last  paragraph  of 
the  ojtinlon,  I  think  a  broker  who  Is  acting 
as  agent  for  *one  of  tbe  parties  and  receiv- 
ing a  commlsirion  ttom  such  party,  should 
not  be  allowed  to  collect  a  commiaalcm  from 
the  other  party  for  the  same  services  unless' 
it  clearly  appears  that  the  broker  fully  and 
fairly  stated  all  the  facts  to  such  other  par- 
ty. The  law  does  not  countenance  doid}le 
dealing ;  and  there  Is  a  strong  presumptiim 
in  such  case  that  one  cannot  at  the  same 
time  serve  two  masters;  but  of  course,  if 
the  two  masters  both  know  all  the  facts,  and 
knowing  such  facte  each  agrees  to  pay  a 
certain  sum,  there  Is  nothing  unfair  about 
Btkdh  contract  In  ttiis  case  the  defendant 
must  have  been  fully  informed  as  to  all  tbe 
facts,  and  as  to  the  amount  of  commission 
that  the  plaintiff  was  to  be  paid  by  Butler 
before  plaintiff  can  recover  against  blm. 


GUARANTY  REALTY  CO.  v.  RECREATION 
GUN  CLUB  (GALUSHA,  Intervener). 
(Qv.  728.) 

(Court  of  Aiveal,  Second  District,  California. 
Jan.  5.  1910.) 

1.  Vendor  and  Puechaseb  (i  231*)  —  Re- 
STBiCTivB  Covenants— Notice— Recoed  IN  o. 

Under  Civ.  Code,  i  1213,  providlns  that 
the  recordation  of  a  grant  is  notice  to  subse- 
Quent  purcfaaseni  of  ita  contents,  a  recital  in 
a  deed  that  "one  of  the  conditions  of  this  con- 
veyance is  that  tbe  aae  of  firearms  on  said 
premiaea  ia  and-aliatl  be  forever  prohibited,  and 
that  the  said  grrantees  agree,  for  and  on  be- 
half of  themselves,  their  heirs  and  assigns,  and 
all  persons  claiming  through  or  under  tbem,  to 
observe  and  enforce  this  provision,"  was  saf- 
ficiently  clear  to  ipat  a  purchaser  from  the  gran- 
tee on  his  guard  as  to  the  extent  to  which  It 
affected  the  remaining  lands  of  tbe  oii^nal  ven- 
dor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
gi^rchuer.  Cent.  Dig.  K  513-539 ;  Dec  Dig.  $ 

2.  Injunction  (§  62*)— Pkbsonal  Covenants 
— Enfobcement. 

A  pnrely  personal  covenant,  made  between 
the  vendor  and  vendee,  a  violation  of  which  is 
shown  to  be  injurious  to  the  remaining  proper- 
ty of  tbe  vendor.  Is  enforceable  by  injunction- 
al  remedy  against  one  having  notice  thereof. 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Cent  Dig.  K  124-129;  Dec  Dig.  S  62.*] 

3.  Injunction      62*)— Pebbonai.  Covenant 
— Enfobcement. 

Equity  will,  in  a  proper  case,  enforce  a 
personal  covenant  or  agreement  relative  to  land 
as  effectually  as  would  a  court  of  law  had  the 
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covenant  been  clearly  one  ranning  with  the 
land. 

[Ed.  Note. — For  other  caseB,  see  lajanctloD, 
Cent  Dig.  IS  121--128;  Dec.  Dig.  8  62.*] 

4.  Oaub  (8  8*)— Pbivat*  Rights  of  Taking 

GaHI— FBOTBCnOIT . 

The  law  recognizes  as  property  and  enti- 
tled to  protection  an  ezclusire  right  to  hunt 
on  game  preserreB,  and  that  the  destruction  or 
im[«inaent  of  such  privilege  by  the  driving 
away  ol  the  birds  and  deterring  their  return 
constitutes  an  injury  wblcb  cannot  be  estimat- 
ed in  money  damages,  and  on  account  of  which 
an  Injunction  will  lie. 

lEd.  Note.— For  other  cases,  see  Qame,  Dec. 
Dig.  S  &•] 

'5.  Coven AHTs  (I  49*)  — Use  o»  PBOpeaxT  — 

BioHTB  or  Gbantsb. 

In  an  action  to  determine  conflicting 
claims,  where  the  only  issue  was  as  to  defend- 
ant's right  as  grantor  to  enforce  a  restrictive 
covenant  in  a  deed  prohibiting  the  use  of  fire- 
arms on  the  premises,  which  covenant  waa  sole- 
ly for  the  Denefit  of  defendant's  remaining 
lands,  one  who  in  reliance  on  the  covenant  pur^ 
chased  a  lot  in  the  granted  tract  was  not  enti- 
tled to  intervene,  having  no  such  Interest  in  the 
covenant  that  he  would  either  gain  or  low  by 
the  judgment. 

[Ed.  Note.— For  other  caaes,  see  Covenants, 
Dec.  Dig.  I  4».*1 

6.  Covenants  (1  !•)— Validitt— Rimtbictive 
Covenants.  ■ 

A  restrictive  co>venant  in  a  deed,  providing 
that  the  use  of  firearms  on  the  premises  shall 
be  forever  prohibited,  is  not  void  either  as  be- 
ing unreasonable  or  in  violation  of  the  inherent 
right  of  the  citizen  to  bear  arms. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec  Dig.  S 

7.  Appeal  and  Ebbob  <{  704*)— Questions 
Pbesented — Findings  op  Fact. 

Findings  of  fact  supporting  a  judgment 
will  be  considered  on  appeal,  even  thougu  one 
or  more  of  tbem  az«  found  among  the  conclu- 
sions of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dlff.  H  2039-2M1;  DecTDIg.  i 
704.*] 

8.  AppEAi.  AND  Ebbob  ^  854*)— Retzew— 

Judgment. 

A  Judgment  properly  given,  will  not  be  re- 
versed, though  the  reasons  assigned  therefor  are 

not  well  founded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3403-3430;  Dec  Dig.  8 
854.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederlclc  W.  Houser,  Judge. 

Action  by  the  Guaranty  Realty  Company 
(a  corporation)  against  the  Recreation  Gun 
Club  (a  corporation),  wherein  Elon  G.  Ga- 
liuha  Intervened.  From  the  judgment,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed,  except  aa  to  Inteiroi- 
er's  costs. 

Tanner,  Taft  ft  Odell  and  Anderson  ft  An- 
derson, for  appellant.  Leon  F.  Moss,  for 
responttent  W.  A.  Alderson  and  Eton  O. 
Galusba,  tor  respondoit  intervener. 

ALLEN,  p.  J.  Appeal  by  plaintiff  from  a 
Judgmoit  In  tvvtx  of  defendant  and  Inter- 
vener, and  fnnn  an  order  denying  a  new 
trial.  PlaintlfTs  action  was  one  to  determine 


confilcttng  claims  to  a  certain  described  120 
acres  of  land  situate  In  LM  Angeles  coant7t 
Cal. ;  the  complaint  being  In  the  osnal  fbrm. 
Defendant,  in  addition  to  a  specific  dmlal  of 
tlie  allegatlws  of  the  cmnplaln^  alleged  that 
It  Is  a  corporation  whidi  was  organised  In 
1SS4  under  tbe  laws  of  this  stat^  the  ob- 
ject thereof,  as  expressed  in  Its  artleles  of 
Incorporation,  being  "for  mntnal  recreation 
and  pleasure  by  means  of  tbe  rod  and  gun, 
and  to  bold  real  estate,  and  to  preserve  the 
game  and  fish  of  the  state^  and  to  that  end 
enforce  the  fish  asui  game  laws  of  the  state" : 
that  shortly  after  the  defendant's  organisa- 
tion it  acquired  title  to  840  acres  of  land  In 
Los  Angeles  coonlr,  wliich  tract  comtwteed 
the  land  In  controreray ;  tiiat  defendant  erer 
since  its  acquisition  has  been  in  possession 
thereof,  and  in  the  nse  thereof  consistent 
with  tiie  purposes  of  the  oorporate  organiza- 
tion, ezc^t  that  in  Bfay,  ISM,  defendant 
sold  and  granted  to  A.  R.  Fraser  and  otben 
a  portion  of  said  tract,  ocnnprisiDg  about  120 
acres,  and  being  the  land  described  in  tlie 
complaint ;  that  at  tbe  time  of  said  sale  de- 
fmdant  1^  at  great  expense,  fitted  up  a 
clubhouse  and  made  lasting  and  valuable  Im- 
provements on  said  land  owned  by  it,  for  the 
purpose  of  making  it  aTailable  and  useful  as 
a  hunting  and  fishing  preserve;  that  Fraser 
and  others  purdiased  the  said  portion  de- 
scribed in  the  complaint  for  subdivision  pur- 
poses, and  it  was  agreed  and  undnstood 
at  the  time  of  said  imrcbase  that  the  pur- 
chaser  should  at  once  subdivide  and  sell  the 
same  in  lots  for  building  sites;  that  in  the 
convince  to  said  Fraser  and  others  of  the 
land  so  sold  the  following  provision  was  in- 
serted: "To  have  and  to  bold:  All  and  sin- 
gular the  said  premises,  together  with  the 
appurtenances,  unbo  the  parties  of  tlie  sec- 
ond part,  and  to  thdr  heirs  and  assigns  for- 
ever; provided,  thai  one  of  the  condltl<»is 
of  this  conveyance  Is  that  the  use  of  firearms 
upon  said  premises  fs  and  shall  be  forever 
prohibited,  and  that  the  said,  grantees  agree, 
for  and  on  behalf  of  themselves,  tbelr  heirs 
and  assigns,  and  all  persons  dalmlng  throagh 
or  under  them,  to  observe  and  enforce  this 
provision."  It  is  alleged  that  this  provision 
was  Inserted  to  and  intended  to  he  a  restrio* 
tlon  upon  die  use  of  said  lands  granted  for 
tbe  benefit  of  the  remaining  lands  owned  and 
retained  by  defendant,  and  as  an  assurance 
that  nothing  slionld  be  pennittod  thereon 
which  would  interfere  with  the  use  and  pur- 
pose of  said  remaining  lands  so  retained  and 
used  for  hunting  and  flsblng  purposes.  That 
defendant  bad  established  ponds  vptm.  Its 
said  lands,  and  placed  theretm  and  anrand 
large  quantities  of  grain  for  feeding  game 
birds  and  to  fatten  them  and  render  them 
palatable,  and  that  fowls  resorted  to  said 
ponds  and  grounds  for  the  purpose  of  fad- 
ing ;  that  tbe  habit  of  tbe  game  was,  when 
disturbed  upon  said  hunting  iweserre^  to  take 


■For  other  eases  sm  aasM  tople  and  section  NUMBER  la  Dee.  *  Am.  Diss.  1907  to  date.  *  Baportar  Xndoes 


Digitized  by 


Google 


CaL)  GUARANTY  RBALTT  OO.     RECREATION  GUN  CLUB. 


fll^t  across  the  lands  proposed  to  be  convey- 
ed to  Fraser  and  others  towards  the  ocean ; 
that  to  prermt  the  deatractlon  of  said  game 
by  poachers  and  others  shooting  and  destroy- 
ing said  game  In  Its  flight  from  the  preserve 
to  tlie  ocean  and  retom,  thereby  Interfering 
with  the  recreation,  pleasure,  and  sport  of 
the  owners  of  the  remaining  lands  and  In- 
terfering with  the  object  and  purposes  of 
the  organization  of  the  club  and  acquirement 
of  said  lands,  was  this  provision  and  restric- 
tion inserted  In  the  conveyance.  Defendant 
dlsdalms  any  Interest  in  the  premises  de- 
scribed In  the  ciHnplaint,  other  than  the  right 
of  enforcing  the  reitrletlon  In  said  deed  con- 
tained. 

One  Galusba,  by  a  complaint  In  Interven- 
tion filed  by  permission  of  the  court,  set  up 
the  ownership  by  him  of  one  of  the  lots  of 
the  subdivision  of  the  lands  graoted,  and  al- 
leged that  he  made  the  purchase  of  said  lot 
with  the  full  IcDOwledge  of  the  restriction  In 
the  deed;  that  the  same  made  his  premises 
more  valuable  and  desirable  as  a  home,  and 
was  an  Inducement  leading  to  Its  purchase, 
and  that  Its  enforcement  was  necessary  to  In- 
sure personal  safety  end  full  enjoyment  of 
said  premises.  Issue  was  tendered  by  plain- 
tiff to  the  complaint  In  intervention,  and  In 
the  answer  thereto  It  was  alleged  that  plain- 
tiff corporation  acquired  the  lands  described 
In  the  complaint  of  Fraser  for  subdivision 
purposes,  as  alleged,  but  without  knowledge 
of  the  existence  of  said  provision  In  the  con- 
veyance, except  such  notice  as  Is  Inqtlied 
from  tiie  recorded  Instrument. 

The  court  upon  the  hearing  of  the  cause 
found  the  allegations  of  the  answer  of  the 
Recreation  Gun  Club  to  be  true,  and  that  the 
deed  to  EYaser  and  others  was  recorded  In 
the  public  records  of  Los  Angeles  county  on 
May  13,  1904;  that  said  restriction  in  said 
deed  was  Intended  as  a  protection  to  lot  own- 
ers In  the  tract  of  land,  as  well  as  a  restric- 
tion upon  the  use  of  the  premises  sold,  for 
the  benefit  of  the  remaining  lands  in  the 
ownership  of  the  defendant  Recreation  Qun 
Club,  and  for  a  protection  of  said  defendant 
in  the  nse  and  enjoyment  of  its  remaining 
lands.  The  court  also  found  the  allegations 
of  tij/s  complaint  In  intervention  to  be  true, 
and  by  Its  Judgment  It  was  determined  that 
the  lands  described  In  plaintiff's  complaint 
are  held  by  plaintiff  subject  and  subordinate 
to- the  restrictive  covenant  contained  In  said 
deed,  and  that  the  intervener  was  entitled 
to  an  Injunctlm  restraining  plaintiff  from 
bringing  any  subsequent  action  to  avoid  said 
contract  and  covenant. 

Counsel  for  all  parties  upon  this  appeal 
present  the  cause  upon  the  -theory  that  the 
character  of  the  covenant  contained  In  the 
conveyance  to  Fraser  and  others  Is  determt- 
natlve  of  the  rights  of  the  parties  thereto. 
The  trial  court  held  the  covenant  to  be  one 
running  with  the  land,  and  error  on  account 
ot  this  Is  specified  by  appellant  Whether 
the  covenant  be  one  running  with  the  land 


627 

or  one  in  gross  appears  to  as  of  little  ma- 
teriality In  determining  the  matters  InvolTed 
upon  this  ai^)eal.  Notice  of  the  existence  of 
the  covenant  was  derived  by  the  plaintiff 
from  the  recorded  deed  to  Fraser  and  others. 
Section  1213,  Civ.  Code,  prescribes  that  the 
recordation  of  a  grant  la  notice  to  subse- 
quent purchasers  of  Its  contents.  The  re- 
cital In  the  deed  was  sufficiently  clear  to 
convey  the  requisite  Information,  and  to  put 
the  plaintiff  upon  his  guard  to  the  extent  to 
which  it  affected  the  remaining  lands.  Wat- 
son V.  Sutro,  86  Cal.  522,  24  Pac  172y  25  Pac. 
04.  Treating  the  covenant  as  one  In  gross. 
It  Is  proper  to  apply  the  rule  which  binds 
the  conscience  of  the  vendee  with  notice  of 
a  purely  personal  covenant  entered  Into  be- 
tween his  vendor  and  the  one  from  whom 
he  obtains  title,  the  effect  of  which,  if  dis- 
regarded, would  be  to  materially  injure  the 
remaining  property  of  the  original  vendor. 
Parker  et  al.  v.  Klghtingale  et  al.,  6  Allen 
(Mass.)  341.  83  Am.  Dec.  632;  r>e  Gray  v. 
Monmouth  Beach,  etc.,  Co.,  50  N.  J.  Eq.  329, 
24  Atl.  3S8.  In  the  case  last  cited  it  la  said 
that  the  question  is  not  whether  the  covenant 
runs  with  the  land,  but  whether  a  party 
shall  be  permitted  to  use  the  land  In  a  man- 
ner Inconsistent  with  the  contract  entered  In- 
to by  his  vendor,  pnils,  of  course,  presup- 
poses that  such  Incohslstent  use  Is  made  to 
app^r  as  Injurious  to  the  party  complain- 
ing. J>Ab  said  by  our  Supreme  Court  in  Los 
Angeles  Terminal  Co.  v.  Mulr,  136  Cal.  36, 
68  Pac.  308:  "As  there  is  no  personal  con- 
tract relation  between  the  parties  to  this  ac- 
tion, the  plaintiff  Is  not  entitled  to  relief 
against  the  defendant,  unless  the  evidence 
shows  with  reasonable  certainty  that  the  use 
of  the  lot  for  ferry  purposes  would  material- 
ly Injure  the  remaining  property  of  plaintiff." 
This  language  was  used  where  a  personal 
covenant  was  found  to  exist  which  did  not 
purport  upon  its  face  to  bind  the  successors 
and  assigns  of  the  vendee,  as  does  the  instru- 
ment under  consideration  here.  The  doc- 
trine of  the  case,  however,  may  be  said  to 
be  that  a  purely  personal  covenant  made  be- 
tween the  vendor  and  vendee,  a  violation  of 
which  when  shown  to  be  injurious  to  the  re- 
maining property  of  the  vendor,  Is  enforce- 
able by  Injunctlonal  remedy ;  and  this  Is  re- 
affirmed in  Hunt  t.  Jones,  149  Cal.  297.  86 
Pac.  686,  where  It  Is  said  that  the  author- 
ities sustain  the  proposition  that,  where  a 
proper  case  Is  presented,  equity  will  enforce 
a  personal  covenant  or  agreement  relative 
to  land  as  effectually  as  would  a  court  of 
law  had  the  covenant  been  clearly  one  run- 
ning with  the  land.  The  court  finds  that  a 
disregard  of  the  covMiant  of  the  deed  here 
being  considered  would  greatly  Injure  defend- 
ant In  the  use  and  eijoyment  of  Its  remain- 
Ing  lands,  and  the  evidence  In  the  record  am- 
ply supports  such  finding.  The  law  recog- 
nizes as  property  and  entitled  to  protection 
an  exclusive  right  to  bunt  upon  game  pre- 
serves (Bx  parte  ESam,  6  Cal.  App.  238,  91 
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Pae.  811) ;  also,  that  Uw  destrnctlcm  or  Im- 
pairment of  sach  a  litmting  prlTllese,  by  the 
driving  away  of  tbe  birds  and  detwrtag  tbeir 
return,  constitutes  an  Injury  which  cannot 
be  estimated  In  money  damages,  and  on  ac- 
count of  v^lch  an  Injnnctlon  will  lie.  Kel- 
logg T.  King,  114  CaL  388,  46  Pac.  166,  55 
Am.  8t  74;  Qarda  t.  Ounn,  119  Cal. 
820,  61  Pac.  684.  It  follows,  therefore,  that 
as  to  such  rl^ts,  and  the  use  of  property 
connected  therewith,  the  same  rules  are  ap- 
plicable as  to  any  other  apedes  of  property 
used  or  Intended  for  any  other  legitimate  use. 
The  conflicting  claims  to  real  property  which 
were  the  subject  of  the  action  rdate  solely 
ttt  the  right  of  defendant  to  assert.  If  oc- 
casion requires,  its  rights  under  tbe  clause 
In  the  Eraser  deed.  That  coTenant  was  not 
for  die  ben^t  oi  the  lands  granted,  or  for 
the  protection  of  subsequent  owners  thereof, 
and  the  intervener  has  no  such  interest  in  it 
that  he  will  eithOT  gain  or  lose  by  the  direct 
and  legal  dfect  Dt  the  judgment  Horn  v. 
Volcano  Water  Co.,  18  OaL  62,  78  Am.  Dec. 
669. 

We  are  then  pres«ited  with  a  case  where 
a  purchaser  with  notice  of  the  covenant  not 
only  dlsr^ards  the  aam^  by  attnupting  to 
convey  without  referwce  thereto  in  subse- 
quent deeds,  but  comes  before  a  court  of  eq- 
uity to  obtain  a  decree  the  effect  of  which 
oould  only  be,  not  <m1y  to  sanction  a  viola- 
tion of  the  contract,  but  to  r^leve  the  party 
from  obligations  imposed  upon  him  and  his 
property,  wiOiout  showing,  or  attempting  to 
show,  any  reason  tbNafor  other  than  that 
a  disregard  of  such  covenant  would  be  a 
benefit  to  complainant  We  think  there  is 
no  merit  In  the  contmtlon  that  the  restriction 
and  covoiant  la  vc^  as  being  either  unrea- 
sonable or  as  in  violation  of  the  inherent 
right  ot  the  citlsoi  to  bear  arms.  As  we  have 
before  said,  tbe  equitable  rli^t  by  this  cove- 
nant granted  applies  <mly  to  instances  or 
emergencies  where  the  disregard  of  the  cove- 
nant will  work  an  Injury  to  the  remaining 
lands  of  defendant  Then,  and  then  only, 
can  linch  right  be  asserted,  but  that  it  could 
In  such  Instances  be  Invoked  determines  that 
a  court  of  equity  will  not  by  ite  decree  ab- 
solve the  parties  generally  from  the  obliga- 
tions imposed  by  the  covenant  We  do  not 
consider  that  plaintiff  has  made  out  a  case 
agreeable  to  equity. 

The  findings  of  fact  support  the  judgment 
In  defendant's  fevor,  and  such  findings  are 
to  be  ctmsidered,  even  though  one  or  more 
of  thenx  are  found  among  tbe  conclusions  of 
law;  and  the  conclusions  of  law  as  to  the 
character  of  the  covenant  In  no  wise  affect 
the  validity  of  the  judgment,  even  though  it 
be  raid  the  court  erred  in  determining  the 
cov«iant  as  one  running  with  the  land,  for 
a  judgment  will  not  be  reversed,  if  properly 
given,  even  though  the  reasons  assigned  there- 
for may  not  be  well  founded. 


Notwithstanding  titie  Insaffldeney  of  Inter- 
vener's complaint  and  the  evidence  In  sup- 
port thwectf  to  sustain  a  judgment  In  bis 
favor,  yet  the  record  discloses  that  tbe  judc^ 
ment '  rradwed  Included  only  sodi  matters 
as  were  proper  In  determining  and  awarding 
to  def«idant  Ite  rights,  other  than  the  judg- 
ment for  coste  awarded  Intervene. 

The  judgment  and  order  are  therefore  af- 
firmed In  all  respeete  except  as  to  the  int«^ 
vener's  costs,  and  to  that  extent  the  same 
are  reversed. 

We  concur:  SHAW,  J. ;  TAGGABT,  J. 


McCARTHT  CO.  v.  MOIB  et  nx.   (Cir.  719.) 
(Court  of  Appeal,  Second  District,  California. 
Jan.  38.  1910.) 

1.  APPEAL  AKD  EBBOB  ^  1010*)— FlRPZICaS- 
Co  N  CLU  SI  VE  N  ESS. 

Where  the  evidence  tends  to  support  ths 
flnditiKB  and  is  uncontradicted,  it  must  be  deem- 
ed sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^^Cent  Dig.  U  S8Tfr-39k2;  Dec  Dig.  I 

2.  Vendob  ahd  Pubchaseb  (i  231*)— Bona 

Fide  Puechasee— Notice. 

A  recorded  contract  of  sale  of  lots  form- 
ing a  part  of  property  not  subdivided,  described 
as  fronting  on  a  street  corresponding  with  a 
street  actually  located  on  the  ground,  gives  to  a 
subsequent  purchaser  of  the  entire  tract  Indud* 
Ing  the  lots  described  in  the  contract  notice  that 
the  sale  was  made  on  the  representation  of  the 
vendor  that  tbe  lots  were  bounded  by  a  street 
located  on  the  groand. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  613-^ ;  Dec  Dig.  f 
231.*] 

5.  Easqients  (I  17*)— Pbopebit  Gonvetbd— 
Appubtenarckh. 

Where  lots  are  sold  as  fronting  on  or  bound- 
ed by  a  space  designated  in  the  conveyance  as 
a  street,  the  use  of  the  space  as  a  street  pai^ses 
as  appurtenant  to  tbe  grant. 

[Ed.  Note.— For  other  cases,  see  Easements. 
Dec  Dig.  S  17.  •] 

4.  Fbauos,  Statute  Or  (|  60*>— Intebest  ih 

Land— Pabol  Contract. 

Where  a  contract  for  the  sale  of  lots  form- 
ing a  part  of  a  tract  not  subdivided  described  the 
lots  as  fronting  on  a  designated  street  actnally 
located  on  the  ground  and  the  nurcbaser  a»- 
fiigned  the  contract,  the  rights  of  tbe  assignee 
of  the  easement  In  the  street  as  appurtenant  to 
tbe  lots  did  not  rest  in  parol. 

[Ed.  Note.— For  other  cases,  see  Fraods,  Stat- 
ute of.  Dec  Dig.  i  60.*] 

6.  Vbitdob  ard  Pdbchaseb  (i  243*)— Bona 
Fide  Pubohasbb— Notice— Evidence. 

Where  an  owner  of  a  tract  not  subdivided 
contracted  to  sell  lots  fronting  on  a  desifniated 
street  actually  located  on  tbe  gronnd,  and  then 
conveyed  the  entire  tract  to  a  third  person,  sub- 
ject to  the  rights  acquired  by  the  purchaser  in 
the  contract  which  was  recorded,  that  the  owner 
located  buildinga  and  improvements  with  refer- 
ence to  such  street  was  admis^ble  as  a  circum- 
stance in  connection  with  the  contract  to  give 
notice  to  the  third  person  of  the  existence  of  the 
street. 

[Ed.  Note.— For  other  raRes,  see  Vendor  and 
Puichaser.  Dec.  Dig.  S  243.*] 


*For  other  eases  sea  same  topic  and  section  NUMBB&  ta  Dae.  ft  Am.  Diss.  1907  to  data,  A  Raportsr  Indexes 


Digitized  by 


Google 


Cal.) 


MCCARTHY 


CO.  T.  MOI«. 


629 


Appeal  from  Superior  Court,  Lob  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  tbe  McCarthy  Company  against 
Franb  Moir  and  wife.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Clifton  Axtell  and  Edw.  L  Payne,  for  ap- 
pellant.  Edgar  E.  Lefebvre,  for  respondents. 

SHAW,  J.  Action  to  quiet  title.  On  Janu- 
ary 0,  1901,  one  Harvey  Rice,  as  owner,  made 
a  contract  to  sell  to  defendant  Frank  MoIr 
certain  real  estate  situate  In  Los  Angeles 
county.  Cel.,  the  description  of  which  and 
consideration  therefor,  as  Inserted  In  the  con- 
tract, being  as  follows:  "Lots  No.  19  &  20  of 
the  proposed  map  of  the  Rice  Tract.  Located 
on  the  S.  W.  comer  of  South  Main  and  Rice 
Av's,  being  828.61  feet  weet  of  Main  St.  Lo- 
cated on  the  S.  West  comer  of  Rice  and  Bur- 
nett At's,  being  100  ft  front  on  Burnett  Are. 
running  back  128.81  ft  west  Said  tract  of 
land  above  described  having  been  sold  to  said 
Frank  MoIr  this  day  for  the  sum  of  forty-five 

hundred  dollars,  of  the  United  States 

of  America,  the  balance  to  be  paid  as  follows: 
Two  hundred  ($200)  dollars  every  6  months 
on  or  before,  with  Interest  at  9  per  cent,  per 
annum,  payable  at  ofiSce  of  Grlder  &  Hamil- 
ton, dty  of  Los  Angeles."  Molr  assigned  the 
contract  to  his  wife,  Uzzle  MoIr.  Rice  did 
not*  subdivide  the  property,  but  thereafter 
conveyed  the  entire  tract,  including  the  par- 
cels of  land  sold  to  Molr,  to  the  plaintiff,  sub- 
ject however,  to  the  rights  and  Interest  of 
Moir  under  said  contract.  Upon  acquiring 
the  property,  plaintiff  proceeded  to  subdivide 
and  plat  the  same,  locating  upon  the  ground 
the  lots  designated  as  "No.  10  &  20  of  the 
proposed  map  of  the  Rice  tract"  as  called 
for  In  said  contract,  save  and  except  that 
no  street  was  laid  out  or  platted  to  repre- 
sent Bumett  avenue  as  called  for  In  the 
contract  According  to  the  map  of  the  sub- 
division, the  land  which  defendants  claim 
should  have  constituted  the  street  known  as 
Bumett  avenue  was  delineated  thereon  as 
lot  22  and  10  feet  off  the  west  side  of  lot  23. 

The  controversy  Involves  the  right  of  de- 
fendants to  an  easement  over  the  land  desig- 
nated as  lot  22  and  10  feet  off  the  west  side 
of  lot  23.  The  court  found  that  at  the  time 
of  plaintiff's  purchase  the  contract  was  on 
record,  and  that  plaintiff  took  the  property 
subject  to  the  contract  and  with  notice  of 
the  existence  of  said  street ;  that  at  the  time 
of  the  execution  of  the  contract  to  Molr  there 
were  Improvements  upon  the  property  consist- 
ing of  a  dwelling  house  constructed  to  front 
on  street  called  Bumett  avenue;  and  that 
a  street  had  been  laid  out  In  front  of  said 
property  50  feet  wide,  occupying  what  is  now 
shown  on  said  map  of  record  as  lot  22  and 
the  west  10  feet  of  lot  23  of  said  tract.  As  a 
condnslfm  of  law  the  court  found  plaintiff 
to  be  the  owner  of  lots  10  and  20,  In  block  A, 
of  the  mbdlvlslon  so  laid  out  by  plaintiff, 
nibject,  howevH',  to  the  terms  and  conditions 
of  tbe  contract  made  between  Rice  and  de- 


fendant Frank  Molr,  and  that  plaintiff  was 
tbe  owner  of  lots  22  and  23,  In  said  block  A, 
subject  to  the  right  of  defendants  to  an  ease- 
ment or  right  of  way  for  street  purposes 
over  and  across  the  same,  and  gave  Judgment 
accordlogly.  Plaintiff  appeals  from  tbe  Judg- 
ment and  an  order  denying  Its  motion  for  a 
new  trial. 

It  Is  insisted  that  the  finding  to  tbe  effect 
that  at  the  time  of  tbe  execution  of  the  con- 
tract a  street  50  feet  in  width  had  been  laid 
out  In  front  of  the  property  to  represent  Bur- 
nett avenue  Is  unsupported  by  the  evidence. 
While  the  evidence  Is  not  as  full  as  it  might 
be,  nevertheless  it  tends  to  support  the  find- 
ing, and,  being  uncontradicted.  It  must  be 
deemed  sufficient  Molr  testifies  that  at  the 
time  he  took  possession  a  street  was  laid  out 
on  the  side  of  the  pr<^erty,  which  he  used 
and  In  which  a  water  pipe  was  laid  leading 
to  the  house  which- fronted  upon  this  street 
Another  witness  testified  that  be  made  two 
surveys  of  the  property,  the  first  being  made 
about  six  months  after  the  contract  of  pur- 
chase was  made,  at  which  time  he  found  a 
street  laid  out  to  the  east  of  tbe  property  and 
marked  by  stakes.  It  also  appears  that  this 
street  as  marked  upon  tbe  ground  waa  ISO 
feet  In  width.  There  Is  no  reason  for  assum- 
ing that  Molr  In  his  testimony  referred,  as 
contended  by  appellant,  to  Rice  street,  ^s  to 
which  there  was  no  controversy. 

Appellant  also  attacks  the  finding  to  the 
effect  that  plaintiff  purchased  with  notice  of 
the  existence  of  the  street  This  contention 
is  fully  answered  by  the  fact  that  the  eon- 
tract  described  tbe  lots  as  "fronting  one  hun- 
dred feet  on  Bumett  avenue,"  and  that  a 
street  50  feet  In  width  had  actually  been 
laid  out  and  marked  upon  tbe  ground  by 
stakes  and  corresponded  with  the  street  up- 
on which  the  contract  described  the  lots  as 
fronting  100  feet  The  contract  afforded  no- 
tice to  appellant  that  the  sale  was  made  to 
Moir  upon  the  representation  of  tbe  seller 
that  the  lots  were  bounded  on  the  east  by  a 
street  tbe  exact  location  and  width  of  which 
was  marked  upon  the  ground.  See  Breed  et 
al.  V.  Cunningham,  2  Cal.  361,  where  It  Is 
said:  "Where  lots  are  sold  as  fronting  on, 
or  bounded  by,  a  certain  space,  designated  In 
the  conveyance  as  a  street,  the  use  of  such 
space  as  a  street  passes,  as  appurtenant  to 
the  grant"  etc.  See,  also,  Stone  v.  Brooks,  35 
Cal.  489;  Archer  v.  Salinas  City,  03  cal.  43, 
28  Pac.  839,  16  Ll  R.  A.  145.  The  lots  were 
sold  according  to  the  proposed  map  of  the 
subdivision  to  be  made  of  the  tract,  which 
In  tbe  minds  of  the  parties  contemplated  the 
location  of  streets  on  both  the  east  and 
north  boundary  lines  of  the  lots,  of  which 
fact  the  court  vpon  sufficient  evidence,  found 
that  plaintiff  had  notice.  The  rights  of  de- 
fendant Lizzie  Molr  do  not  rest  in  parol, 
nor  did  they  have  their  origin  In  mere  parol, 
as  suggested  by  appellant  Hie  easement  Is 
appurtenant  to  lots  19  and  20  and  described 
In  the  contract  as  having  a  tiontage  of  100 
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feet  on  Boroett  arenne.  Wagner  t.  Hanna, 
88  Oal.  Ill,  99  Am.  Dec.  354. 

There  was  no  error  in  the  court's  ruling 
under  which  evidence  was  admitted  as  to 
the  acta  of  Rice,  the  original  owner,  In  locat- 
ing the  buildings  and  ImproToneuts  upon  the 
lots  with  reference  to  the  proposed  street 
called  Burnett  avenue.  Myers  t.  Kenyon,  7 
Cal.  App.  112.  93  Pac.  888.  It  was  a  circum- 
stance not  only  tending  In  some  degree  to 
corroborate  the  location  of  a  street  upon 
which  the  house  and  other  improTements 
fronted,  but  also  a  circumstance  which,  ta.ken 
In  connection  with  the  contract,  was  calculat- 
ed to  glte  notice  to  defendant  of  the  existence 
of  such  street  Conceding  that  questions  as 
to  the  interior  arrangement  of  the  house  were 
Incompetent  by  reason  of  the  same  being  im- 
material, It  la  apparent  that  the  rights  of 
plaintiff  were  not  prejudiced  by  the  evidence 
thus  elicited. 

We  And  no  prejudicial  error,  and  the  Judg- 
ment and  order  are  affirmed. 

We  concur:  AIXEN.  P.  J. ;  TAGGART,  J. 


BEU>  T.  GERMAIN  et  aL   (Civ.  748.) 

(Court  of  Appeal,  Second  District,  ■  C!alifomla. 
Jan.  4, 1910.  Beheariog  Denied  by  Supreme 
Court  March  S,  1910.) 

1.  Advebsb  Possession  (J  49%,*  New,  vol.  6, 
Kkt  No.  Sebies)— Payment  of  Taxes. 

Where  defendants,  whose  buildings  en- 
croached on  plafntiiTs  tot,  claimed  under  ad- 
verse possession,  and  paid  the  taxes  on  the  land 
claimed  by  them,  the  payment  by  plaintiff,  who 
was  out  of  possession,  of  taxes  oa  the  same 
property,  did  not  defeat  defendants'  rights. 

2.  Appeai.  Ann  Ebbob  ({  756*)— "BBm-"— Na- 

TUBE  AND  OFFICK. 

A  "brief  is  supposed  to  be  the  vehicle  of 
counsel  to  convey  to  the  appellate  court  the  es- 
sential facts  of  his  client's  case,  a  statement  of 
the  questions  of  law  involved,  the  law  he  would 
have  applied,  and  the  application  he  desires 
made  ol  it  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {  8091;  Dec.  Dig.  I  75«.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  1,  p.  874.] 

8.  Afpbai.  and  Ebbob  ({  760*)— Bbibfs. 

A  brief  should  point  out  to  the  appellate 
court  which  of  the  objections  and  exceptions  In 
the  tiBDScript  appellant  desires  revieweo. 

[E^  Note^For  other  cases,  see  Apmal  and 
Error,  Cent.  Dig.  I  8096;  Dec.  Dig.  1  76a*] 

Appeal  from  Saperlor  Court,  Los  Angeles 
County ;  Ghas.  Monroe,  Judge. 

Action  by  Mary  Jane  Bell,  administratrix, 
with  fhe  will  annexed  of  the  estate  of  Solo- 
mon BeU,  deceased,  against  Caroline  Germain 
and  others.  From  a  Judgment  for  defendants 
and  from  an  order  denying  motion  for  new 
trial,  plaintiff  appeals.  Affirmed. 

Will  D.  Ooold,  for  appellant  Denis  & 
Loewenthal,  Ward  Chapman,  and  Borden  & 
Cnrhnrt,  for  respondents. 


TAOOART,  J.  Action  to  quiet  tlUfr  De- 
cree quieting  title  of  defendants  and  award- 
ing them  costs.  Plaintiff  appeals  from  Judg* 
ment  and  order  denying  ber  motion  tfa  new 
trial. 

Plaintiff  claims  to  own  a  lot  14  feet  wide 
abutting  on  Los  Angeles  street  in  the  city 
of  Los  Angeles  the  adjoining  property  on 
the  north  aide  belonging  to  the  defendants 
Henderson  and  that  on  the  south  side  to  the 
defendants  represratlng  the  estate  of  Eu- 
gene Germain,  deceased.  Eugene  Germain, 
who  has  died  since  the  appeal  was  taken,  at 
the  time  of  the  commencement  of  the  action. 
In  addition  to  being  In  possession  of  the  prtjp- 
erty,  the  title  to  which  was  vested  In  him, 
was  also  In  possession  oC  the  14-foot  lot  un- 
der a  lease  made  to  him  by  plaintiff's  testa- 
tor, which  lease  by  Its  terms  would  not  ex- 
pire nntU  more  than  a  year  after  the  date  of 
the  jodgment  altered  In  the  case,  ^e  com- 
mon sonrce  of  title  ctf  all  the  parties  is  tbe 
decree  of  dlstrlbntion  entared  In  tbe  estato 
of  Jacob  BeOl,  deceased,  Deconber  16,  1S7& 
By  partition  and  mesne  conveyances  the  de- 
fendants Henderson  and  0«nialn  acquired 
the  respectlTe  properties  owned  by  them  fn 
the  years  1882  and  1888,  while  plaintiff's  tes- 
tator acanlred  the  14  feet  dahned  the 
original  decree  of  partition,  he  being  one  of 
the  distributees  in  the  estate  named. 

In  the  year  1884  the  defendant  Hmdenos 
caused  to  be  erected  on  ber  property  a  2- 
story  brick  building,  the  south  wall  (tf  which 
was  placed  along  the  division  line  betweoi 
her  pYvperty  and  the  14  feet  dalmed  by 
plaintiff,  as  to  which  the  trial  conrt  ft>nttd: 
That  the  said  "sonth  wall,  as  near  as  can 
now  be  determined  •  *  *  did  not  and 
does  not,  encroach  upon  the  said  property  so 
allotted  to  said  Solomon  Bell,  if  at  all»  to 
exceed  seven  one-hundredtlis  (7-100)  of  a  fbot 
along  the  Los  Angeles  street  front,  and  not 
to  exceed  twelve  one-hnndredths  (12-100)  of 
a  foot  along  Its  easterly  line."  As  to  the 
Germain  property  the  court  found :  "In  the 
year  1889,  the  said  Eugene  Germain  caused 
a  large  three-story  and  basement  brick  build- 
ing to  be  erected  upon  his  property,  and  caus- 
ed the  north  wall  of  his  said  brick  building  to 
be  built  and  placed  along  the  division  line 
between  bis  said  property  and  the  said  prop- 
erty allotted  to  said  Solomon  Bell  as  near  as 
can  now  be  determined,  but  at  all  events  the 
said  north  wall  did  not  and  does  not  en- 
croach upon  the  property  so  allotted  to  Solo- 
mon Bell,  if  at  all,  to  exceed  a  distance  of 
fifty  one-hundredths  (50-100)  of  a  foot  on  Los 
Angeles  street  front  and  not  to  exceed  sixty- 
two  one-hundredth  (62-100)  of  a  foot  at  the 
rear  of  said  wall."  It  Is  also  found  that 
the  walls  of  these  buildings  remained,  as  so 
erected,  up  to  the  time  of  the  death  of  Solo- 
mon Bell  in  1902,  and  that  be  knew  of  their 
being  so  located.   It  is  also  specifically  found 
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ttiBt  twth  the  defendants  for  a  period  ot  16 
yean  prior  to  tbe  death  of  Solomon  Bell  paid 
all  tiie  taxee  oa  their  re«pectlTe  prppertlea  aa 
80  occupied,  and  that  sach  occupation  was 
open,  notorious,  exclnslTe,  and  under  a  claim 
of  right;  abo,  that  the  cause  of  action 
against  each  of  said  defendants  la  barred  by 
the  statute  of  Umltatlona;  also,  that  the 
northerly  line  ot  the  Qermaln  buUdlng  and 
tbe  southerly  Uue  of  the  Henderson  building 
have  been  for  mo»  than  fifteen  years  last 
past  omtinuonaly,  and  now  are,  the  division 
lines  established  between  the  properties  of 
said  defendants  respectively  and  tbe  inroperty 
claimed  by  plaintUT, 

The  Judgm^t  Is  In  accordance  with  these 
findings,  which  are  fully  supported  by  the 
erldffiQCe,  exc^t  It  be  that  the  payments 
of  taxes  were  not  continuously  made  for  fif- 
teen years,  as  may  be  Implied  In  the  finding 
of  adverse  posaesslon,  when  taken  In  connec- 
tion with  the  finding  that  the  taxes  were  all 
paid.  There  la,  hovrever,  evidence  sufficient 
to  sustain  a  finding  that  tbe  defendants,  and 
each  of  them,  paid  the  taxes  for  a  period  in 
excess  of  five  years  continuously  while  oc- 
cupying their  respective  properties  to  the  ex- 
treme lines  of  their  respective  buildings.  The 
payment  of  the  taxes  on  the  same  property 
by  plaintiff,  who  was  out  of  possession,  would 
not  defeat  the  rights  of  the  defendants  un- 
der the  drcumstaaces  of  this  case.  Owsley 
V.  Matson,  104  Pac,  985.  This  finding  alone 
is  sufficient  to  support  the  judgment,  render- 
ing It  unnecessary  to  consider  any  otber  in- 
sufficiency of  the  testimony.  The  contention 
that  defendant  Germain's  right  was  defeated 
by  the  application  of  the  rule  that,  being 
the  tenant  of  plaintiffs  testator,  he  was  es- 
topped to  deny  his  landlord's  title,  has  no 
application  to  the  facts  of  this  case. 

Finding  19,  complained  of  as  awarding  to 
defendant  Germain  that  which  is  not  claimed 
by  his  answer,  is  not  open  to  that  criticism. 
This  finding  relates  to  the  issue  of  posses- 
sion under  the  lease  from  Solomon  Bell  to 
Eugene  Qermaln  which  plaintiff.  In  effect, 
prays  to  have  forfeited  by  a  decree  quiet- 
ing her  title.  The  finding  recognizes  the  right 
of  Grermaln  to  hold  possession  of  the  14-foot 
strip  under  the  lease  until  the  expiration  of 
the  term  thereof,  subject  to  termination  un- 
dw  the  terms  of  the  lease. 

It  is  apparent  tliat  counsel  for  appellant 
has  been  somewhat  misled  in  the  preparation 
of  his  brief  by  the  repeated  requests  of  the 
Supreme  Court  and  this  court  for  brevity  and 
succinctness  in  the  presentation  of  cases. 
While  "simplicity  of  statement"  in  the  brief 
of  oonnsel  has  met,  and  always  will  meet, 
with  the  ai^woval  of  these  coarto,  the  effort 
In  this  direction  slionld  not  go  so  far  as  to 
eliminate  or  exclude  all  specification  or  men- 
tion of  the  errors  upon  wbteh  an  appelant 
relies  for  a  revonal.  The  simplicity  of  pres- 


entation desiied  Is  that  wtdch  avoids  prolix- 
ity, verbosity  and  r^>etltlon;  which  omits 
theoretical  dlsqalsltlons  on  abstract  prin- 
ciples of  law,  needless  presentation  of  ques- 
tions of  fact  as  to  which  the  action  of  the 
trial  court  is  final,  tbe  citation  of  innumer- 
able authorities  Indicative  ot  an  examina- 
tion of  the  subject  which  has  nevn  passed 
the  digest  stagey  etc.  A  brief  Is  supposed  to 
be  the  vOhlcle  of  coansel  to  convey  to  the 
court  the  essential  fitcts  of  his  clioif  s  case,  a 
statement  of  the  qnestlons  of  law  Involved, 
the  law  he  would  have  applied,  and  the  appli- 
cation he  desires  made  of  it  ,by  tbe  court. 
When  the  brief  Is  presented  to  an  iq)pellate 
court  It  should  point  out  to  that  court  which 
of  the  many  objections  and  exceptions  usual- 
ly found  In  the  transcr^t  it  Is  the  wish  of  ap- 
pellant to  have  the  court  review.  It  must 
be  assumed  for  tills  purpose  that  the  knowl- 
edge of  the  court  does  not  Intdude  the  facts 
of  the  particular  case,  or  the  special  errors 
of  the  trial  court  vrtildi  appellant  relies  upon 
to  overturn  the  judgment  or  order.  These 
should  be  pointed  out  clearly,  even  at  the 
hazard  of  encroaching  npcm  the  Ideal  sim- 
plicity of  statement  which  the  appellate 
courts  have  approved.  Voluminous  and  un- 
neceesartly  padded  briefs  are  discouraged 
by  the  courts  In  order  that  thc^  may  dispatch 
business.  When  ttrieft  fail  altogether  to 
present  the  matters  mentioned,  the  court 
must  elect  between  acting  as  counsel  for  the 
appellant,  or  passing  upon  only  such  ques- 
tions as  are  sufficiently  pr«wntei|  for  consid- 
eration by  the  brief,  and  in  accomplisbing  the 
purpose  motioned,  to  wit,  the  dispatch  of 
business,  the  latter  course  has  generally  been 
adopted. 
Judgment  and  order  ofllrmed. 

We  cmcor:  AIXEX,  p.  j.;  SHAW,  J. 


BAINES  V.  SHANK.  (Civ.  731.) 
(Court  of  Appeal,  Second  District,  California. 
Jan.  S,  lOia) 

1.  Verdob  and  PuaoBABEi  (I  841*)— Rbcov- 
ERT  or  Paticent— Action  by  Pubcbaseb— 
Finding — Effect. 

In  an  acUon  by  a  purchaser  against  a  ven- 
dor, the  court  found  that  defendant  never  rep- 
resented to  plaintiff  that  a  certain  map  had  been 
recorded,  that  defendant  never  represented  to 
plaintiff  that  It  was  a  true  and  complete  map 
of  lands  described  in  the  complaint,  as  required 
by  law,  and  ttiat  plaintiff  knew  at  the  time  of 
nnrchase  that  tbe  map  had  not  been  recorded. 
Held,  timt  the  effect  thereof  could  only  be  that 
the  court  fonnd  the  sale  was  not  made  with  nf- 
erence  to  tbe  map. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  341.*] 

2.  VEnDOB  AND  PtniCHASBB  (9  22*)  —  Sales 
With  Refebenck  to  Maps. 

Act  March  15.  1907  (St  1907,  c  231),  prb- 
hlbltinir  the  sale  land  or  offering  thereof  for 
■ale  with  teferenos  to  maps  not  filed  or  record' 
ed,  only  Includes  sales  wherein  the  property 
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was  designated  as  belDg  shown  on  a  certaia  map 
referred  to  lo  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  i  22.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Action  hy  Matthew  Baines  against  E.  S. 
Shank.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Hugh  J.  Crawford,  for  appellant.  Jobn 
W.  Shenk  and  £.  R.  Youi«,  for  respondent 

ALLEN.  F.  J.  Appellant  by  bla  complaint 
which  contained  three  coonta,  alleged  In  the 
first  the  purchase  by  him  of  a  certain  100- 
acre  tract  of  land  from  defoidant  nptm  the 
purchase  of  which  be  bad  paid  $2,500 ;  that 
the  contract  of  purchase  was  evidenced  by  a 
receipt  whldi  upon  Its  face  stated  that  the 
money  was  received  as  "part  and  first  pay- 
ment on  100  acres  of  laud  at  Delhi,  Merced 
Co.,  CaL,  being  lots  18,  20,  22,"  etc.,  "of  Sec. 
a  Twp.  6  8.,  R.  11  E.,  M.  D.  B.  &  M.,  price 
$5,000;  balance  to  be  secured  by  two  notes 
and  mortgage,  payable  in  equal  installments 
and  due  on  or  before  two  and  three  years, 
at  7%  Interest ;  Interest  payable  semiannual- 
ly." That  the  lotn  designated  were  subdivi- 
sions delineated  upon  a  map  made  under  de- 
fendant's supervision,  and  with  reference  to 
which  map  the  purchase  was  made;  that 
such  map  was  not  recorded  at  the  date  of 
such  alleged  purchase  and  paymeut  of  mon- 
ey ;  that  plaintiff  ascertained  after  such  con- 
tract was  made  the  nonrecordatlon  of  said 
map.  In  bis  second  cause  of  action,  aftw 
allying  the  contract  and  purchase,  plaintifC 
allows  that  the  sum  of  $2,500  was  deposited 
with  defendant  to  be  returned  If  a  good  and 
sufficient  deed  were  not  delivered  wttblu  a 
few  days;  that  plaintiff  has  always  been 
ready  and  willing  to  perform  his  pari:  of  the 
agreement;  that  he  has  demanded  perform- 
ance upon  the  part  of  defendant,  and  defend- 
ant has  made  default  iu  the  delivery  of  such 
deed.  By  the  third  cause  of  action,  after 
setting  forth  the  contract  and  purchase, 
plaintiff  alleges  that  the  same  was  procured 
by  fraud  In  that  defendant  represented  the 
land  had  sufficient  water  for  irrigation,  when 
in  truth  and  In  fact  It  had  none ;  and  he 
seeks  by  this  action  to  recover  the  $2,o00 
paid,  with  Interest  thereon  from  the  time  of 
payment.  The  answer  of  defendant  denied 
all  of  the  allegations  of  the  complaint  mate- 
rial in  stating  the  cause  of  action,  and  upon 
the  trial  the  court  found  in  favor  of  defend- 
ant upon  all  of  the  issues,  and  rendered  Judg- 
ment accordingly,  from  which  plaintiff  ap- 
peals. 

It  is  appellant's  contention  upon  this  ap- 
peal that  the  evidence  is  Insufficient  to  sup- 
port the  findings.  The  transcript,  prepared 
and  filed  under  what  is  known  as  the  alter- 
native method  of  appeal,  does  not  disclose 


any  specifications  of  error,  or  specifications 
wherein  any  particular  finding  is  unsupport- 
ed ;  but,  without  reference  to  this  defect  an 
examination  of  the  transcript  of  the  steno- 
graphic notes  of  the  testimony  develops  that 
there  Is  testimony  In  the  record  tending  to 
support  each  and  every  finding  of  the  court 
The  first  cause  of  action  Is  based  upon  the 
theory  that  a  sale  of  any  lot  of  a  subdivision 
made  in  violation  of  the  act  of  March  15, 
1907  (Laws  1907,  p.  290),  renders  the  sale 
void.    This  law  has  never  received  a  con- 
struction by  the  Supreme  Court  of  this  state 
upon  the  point  here  Involved,  but  a  similar 
statute  in  various  other  states  has  received  a 
construction  by  the  Supreme  Courts  of  those 
states.  In  which  It  has  been  uniformly  held 
that  the  omission  to  record  the  map  of  a  sub- 
division does  not  rrader  the  sale  void  as  be- 
tween the  parties.   It  Is  uimecessary  for  us, 
as  it  was  unnecessary  for  the  Supreme  Court 
of  this  state  In  Bentley  v.  Hnrlburt  1^  CaL 
79G.  96  Pac.  890,  to  determine  this  precise 
question.   The  court  finds  here  that  It  was 
not  true,  at  the  time  said  contract  was  fil- 
tered into,  nor  at  any  other  time,  that  defend- 
ant r^esepted  or  pretended  to  plaintiff  that 
said  map  had  been  recorded ;  that  defendant 
ffid  not  at  any  time  represent  or  pretend  to 
plaintiff  that  said  map  was  a  full,  true,  and 
complete  map  of  the  lands  described  in  said 
complaint  as  required  by  law ;  that  plaintiff 
knew  at  the  time  of  the  purchase  that  the  nmp 
had  not  been  recorded.  The  effect  of  this  flnd- 
'  Ing  can  only  be  that  the  court  found  that  the 
I  sale  was  not  made  with  reference  to  the  map. 
There  Is  no  specific  reference  to  the  map  In 
the  writt«i  contract  and  there  Is  evidence  to 
show  that  this  map  played  no  part  In  the 
transaction,  and  was  not  relied  upon  by  ei- 
ther party,  but,  on  the  contrary,  that  tbe  pur- 
chase was  made  after  a  visit  to  the  land  and 
an  Inflection  and  examination  as  to  Its  ex- 
terior boundaries  and  tbe  location  stakes 
marking  tbe  sama  Tbe  statute  upon  which 
plaintiff  relies  prohibits  the  sale  or  offering 
by  reference  to  maps,  which  can  only  be  con- 
strued as  Intending  to  include  sales  wherein 
the  property  was  designated  as  being  de- 
lineated upon  a  certain  map  to  which  ref- 
erence was  made  in  the  contract    There  Is 
ample  evidence  in  the  record  to  sustain  the 
finding  of  the  court  that  plaintiff  had  full 
knowledge  of  the  fact  that  a  certain  blue 
print,  upon  which  was  delineated  the  num- 
bered lots  mentioned  In  the  contract,  and 
which  was  shown  htm  before  tbe  pnrchaBe, 
was  not  and  did  not  purport  to  be  a  copy 
of  any  recorded  map,  nor  of  any  map  actually 
prepared  or  Intended  for  use,  but  was  in  fact 
a  preliminary  survey,  and  that  the  recorda- 
tion of  a  map  of  said  subdivision  was  not  in- 
tended to  be  made  until  after  certain  rights 
of  way  for  road  purposes  had  been  adjusted 
between  defendant  and  adjoining  proprietors. 
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It  Is  bi  evidence,  and  the  court  finds,  tbat 
the  reason  wbr  the  execution  of  the  deed  to 
plaintiff  mB  deferred  was  by  reason  of  an 
agreemnt  that  the  same  should  be  deferred 
until  sudi  time  as  the  rights  of  way  should 
be  secured,  to  the  end  that  a  map  might  be 
recorded  which  would  ecurrectly  delineate  the 
lots  of  the  tract  It  Is  in  evidence  that  de- 
fendant offered  to  cmT^  by  metes  and  by 
bounds,  BO  as  to  Include  the  actual  premises 
sold. 

There  Is  no  eridence  In  the  record  tmdlns 
to  support  the  second  and  third  eauses  of 
action,  and  the  court  properly  found  against 
plaintiff  upon  all  of  these  mattras. 

The  Judgment  has  support  from  tiie  find- 
ings, and  the  evidence  Is  sufilclent  as  a  basis 
for  each  finding.  We  find  no  prejudicial  er^ 
ror  In  the  record,  and  tiie  Judgmoit  Is  there- 
fore afilnned. 

We  concur:  SHAW,  J. ;  TAOGART,  J. 


HOLINESS  CHURCH  OP   SAN  JOSE  v. 
METROPOLITAN  CHURCH  ASS'N  et  al. 
(CiT.  694.) 

(Conrt  of  Appeal,  First  DiBtrict,  California. 
Jan.  17,  1910.) 

1.  JunOUENT  (i  142*)— DEFAUI.T  JunOHEKT— 

Right  to  Set  Aside. 

Under  Code  Civ.  Proc.  |  473,  providing 
that,  when  the  summons  has  not  been  personally 
served  on  defendant,  the  coart  may  allow  him  at 
any  time  within  a  rear  after  judgment  to  an- 
swer to  the  merits,  a  defendant  not  personally 
served  with  summoos  Is  entitled  as  a  matter  of 
r^ht  to  have  the  default  judsmeDt  against  bim 
set  aaide  when  he  applies  therefor  within  the 
statutory  time. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  253;  Dec.  Dig.  §  142.*] 

2.  COBPOSATIONS  (S  668*)— Civn,  AcnoNB— 
Sebvice  or  Pbocess— Consent  to  Sebvice 
ON  Secbetabt  of  State. 

Under  Civ.  Code,  S  403,  requiring  every  for- 
eten  corporation  to  designate  a  resident  on 
whom  process  may  be  served,  and  providing 
where  no  such  person  Is  designated  a  service  on 
the  Secretary  of  State  is  sufficient,  a  foreign 
corporation  doin^  business  In  the  state  without 
designating  a  resident  on  whom  process  may  be 
served  consents  to  service  on  it  by  service  on 
tbe  Secretary  of  State,  and  such  service  gives  the 
coart  jurisdiction  to  render  judgment  against  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2619;  Dec.  Dig.  8  668. •] 

8k  Pbocebb  (J  48*)— "Personal  Service." 

The  expression  "personal  service"  of  pro- 
cess, genenuy  speakloA  means  tbe  actual  deliv- 
ery of  the  process  to  defendant  In  person. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  8  46;  Dec.  Dig.  8  48.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  p.  5363.1 

4.  Cobporations  (8  668*>— Sebvice  or  Pbo- 
GEsa— Distinction  Befwebn  Pkbsonai.  anu 
ConsTBucTivB  Sebvice. 

Personal  service  is  made  on  a  foreign  or 
domestic  corporation  hv  delivery,  as  anthorised 
by  Code  Civ.  Proc.  8  411.  of  a  copy  of  the  sum- 
mons, together  with  a  copy  of  the  complaint,  on 
designated  offleers,  and  per«oaal  service  is  made 


on  a  foreign  corporation  by  service  on  the  resi- 
dent desfgnated,  as  required  by  Civ.  Code,  8 
4(^,  on  whom  process  may  be  served ;  but  other 
modes  of  service  on  corporations  in  the  state,  in- 
cluding service  on  the  Secretary  of  State  in 
an  acti(Hi  against  a  foreign  corporation  which 
has  not  designated  a  resident  on  whom  process 
may  be  served,  are  coastructlve. 

[Ed.  Note.— For  other  case^,  see  Corporations, 
Cent.  Dig.  §  2624 ;  Dec.  Dig.  8  G68.*] 

5.  Cobpobations  (8  668*)— Sebvice  or  Pbo- 
CESS— Notice  of  Sebvice  oir  Sbcbetabt  oe 
State. 

Civ.  Code,  8  405,  requiring  every  foreign 
corporation  to  designate  a  resident  on  whom 

Srocess  may  be  served  and  in  default  of  such 
esignation  a  service  on  the  Secretary  of  State 
is  sufficient,  does  not  refiuire  the  Secretary  of 
State  on  wbom  process  is  served  to  notify  tbe 
foreign  corporation  failing  to  designate  a  resi- 
dent on  whom  process  may  be  served  of  the 
pendency  of  the  action,  or  that  through  him 
the  corporation  has  been  regularly  served  with 
process. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2619,  2626;  Dec.  Dig.  8  668.*] 

6.  Judgment  (8  142*)— Default  Judgment— 
Constbuotivb  Service  of  Pbocess. 

Where  process,  in  an  action  against  a  for- 
eign corporation  which  had  oot  designated  a 
resident  on  whom  process  might  be  served  as 
required  by  Civ.  Code,  8  405,  was  served  on  tbe 
Secretary  of  State,  the  service  was  constructive 
within  Code  Civ.  Proc.  8  473,  providing  that 
when  summons  has  not  been  personally  served 
tbe  court  may  allow  defendant  at  any  time  with- 
in a  year  after  the  judgment  to  answer  to  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Jutonent, 
Cent  Dig.  S  253 ;  Dee.  Dig.  8  142.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Action  by  the  Holiness  Church  of  San  Jose 
against  the  Metropolitan  CSiarch  Association 
and  others.  From  an  order  refusing  to  set 
aside  a  default  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

E.  M.  Rosenthal  and  O.  D.  Richardson,  for 
appellants.  Charles  W.  BiAck  and  Brary 
French,  f<Hr  respondent 

KERRIGAN.  J.  This  Is  an  appeal  from 
an  order  refusing  to  set  aside  a  default  Judg- 
meut 

On  June  14,  1906,  resiwndent  commenced 
an  action  against  the  Metropolitan  Cburch 
Association,  a  foreign  corporation,  and  oth- 
ers, for  tbe  purpose  of  obtaining  a  Judgment 
decreeing  tbat  respondent  Is  tbe  owner  of 
certain  described  real  property  In  Santa 
Clara  county,  and  that  the  appellant  Metro- 
politan Cbnrch  Assoclatioo  Is  the  bolder  of 
the  title  thereto  tn  trust  for  the  respondent 
The  summons,  which  was  duly  issued  on  the 
day  the  suit  was  commenced,  was,  according 
to  the  return  thereon,  served  on  March  10, 
1908,  by  the  sheriff  of  Sacramento  county  on 
said'  appellant,  by  delivering  a  copy  thereof, 
attached  to  a  copy  of  the  complaint,  to  the 
Secretary  of  State.  On  Jane  24th  following 
(the  appellant  In  the  meantime  not  having 
appeared  or  answered)  a  Judgment  of  defoult 
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was  entered  acalnst  It  In  favor  of  the  re- 
spmident  The  next  day  the  appellant  duly 
made  a  motion  to  open  the  default  against  It, 
and  to  be  permitted  to  answer  to  the  merits 
of  the  action.  The  afiBdavlt  filed  by  the  ap- 
pellant in  support  of  this  motion,  which  Is 
undisputed,  states  that  said  corporation  was 
never  aware  or  had  any  knowledge  of  any 
attempted  substituted  service  upon  It  through 
the  Secretary  of  State  of  California  until  the 
day  following  the  entry  of  the  Judgment,  and 
said  appellant  did  tb«%upon  Immediately, 
and  has  continued  since,  to  take  all  availa- 
ble, prompt,  and  necessary  steps  to  have  this 
defiiQlt  and  Judgment  against  It  set  aside. 

The  ground  of  the  motion  is  that  the  sum- 
mons was  not  personally  served  upon  the  ap- 
pellant, and  It  Is  based  on  that  part  of  sec- 
tion 473  of  the  Code  of  Civil  Procedure  which 
reads  as  follows:  "When  from  any  cause  the 
aummone  In  an  action  has  not  been  personal- 
ly aerved.  on  the  defendant,  the  court  may  al- 
low, on  such  terms  as  may  be  Just,  such  de- 
fendant or  his  1^1  representative,  at  any 
time  within  one  year  after  the  rendition  of 
any  Judgment  in  such  action,  to  answer  to 
the  merits  of  the  origtoal  action."  The  mo- 
tion here  was  made  Immediately  after  the 
entry  of  Judgment,  and  If  the  servtoe  of  the 
Bummons  in  the  case  may  be  regarded  as  con- 
structive and  not  personal,  then  the  appel- 
lant, without  any  showing  of  mistake,  snr- 
prise,  inadvertencei  or  excasable  neglect;  was 
entitled  as  a  matter  of  absolute  right  to  bare 
the  Judgment  vacated  and  set  aside,  and  the 
court  wu  without  any  discretion  In  the  prem- 
ises. Gray  v.  Lawlor,  151  Cal.  352,  90  Pac. 
601;  Zobel  t.  Zobel,  161  CaL  68,  90  Pac.  Ifil; 
Hoffman  t.  Superior  Court,  151  Cal.  886,  90 
Pac.  93ft. 

But  respondent  contends  that  appellant 
was  personally  swved.  It  argues  that  foreign 
corporations  doing  business  In  this  state  are 
subject  to  every  constitutional  condition  im- 
posed upon  them  by  the  state,  and  OxBt  when 
the  appellant  corporation  had  been  engaged 
In  business  here  for  a  period  of  40  days  with- 
out having  designated  a  person  residing  with- 
in the  state,  on  whom  process  might  be  serv- 
ed, under  section  405  of  the  Civil  Code,  as 
the  section  then  read,  it  must  be  deemed  to 
have  assented  to  such  service  being  made  up- 
on the  Secretary  of  State  as  freely  as  though 
It  had  specially  authorized  It,  and  that  there- 
fore (If  we  follow  the  argument)  the  service 
of  summons  here  was  personal.  Under  the 
circumstances  Just  related,  the  appellant  must 
be  deemed  to  have  consented  to  the  service 
upon  it  through  the  Secretary  of  Stete,  and 
to  the  Jurisdiction  of  the  court  to  render 
Judgment  against  it  thereon;  bat  It  does 
not  follow  that  the  service  was  personal. 
The  expression  "personal  service,"  generally 
speaking,  means  the  actual  delivery  of  the 
process  to  the  defendant  in  person  (First  Nat. 
Bank  of  Casselton  v.  Holmes,  12  N.  D,  88, 
04  N.  W.  764;  Moyer  v.  Cook.  12  Wis.  835; 
UcKenna  t.  Stete  Ins.  Co,  35  N.  W.  SIB,  73 


Iowa,  453);  and  such  service,  under  section 
411.  subds.  1  and  2.  Code  C!iv.  Proc,  la  made 
upon  a  corporation,  domestic  or  foreign,  by 
delivering  a  copy  of  the  summons,  together 
with  a  copy  of  the  complaint,  on  certain  des- 
ignated officers  thereof,  or,  If  upon  a  foreign 
corporation  undw  section  406  of  the  Olvll 
Code,  by  delivering  copies  of  the  complaint 
and  summons  to  a  person  resident  within  the 
stete  designated  for  that  purpose  by  such 
corporation.  Other  modes  of  service  on  cor- 
porations In  this  stete.  Including  the  one  In 
question,  must,  we  believe,  be  regarded  as 
constructive.  Under  section  405  of  the  Civil 
Code  the  Secretery  of  State  Is  not  obliged, 
nor  is  It  his  duty,  to  notify  the  corporation 
of  the  pondency  of  the  action,  nor  that 
through  him  it  lias  been  regularly  served 
with  process;  and,  in  the  absence  of  a  clear 
intention  by  the  Legislature  to  that  effect, 
such  service  cannot  be  deemed  personal  or 
the  equivalent  of  personal  service. 

Her^  according  to  the  affidavit  and  the 
proposed  verified  answer,  the  aiqpellant  knew 
nothing  of  the  pendency  of  the  action  until 
after  the  entry  of  Judgment,  divesting  It  of 
the  legal  and  equlteble  title  to  the  land  wlildi 
stood  of  record  in  Its  name.  The  portion  of 
section  478  rtiled  upon  by  ai^lant  was  In- 
tended to  cover  Just  such  cases  as  this  one^ 
If  the  L^ialatare  had  intended  that  the  de- 
livray  of  process  to  tlie  Searetary  of  Stete 
should  be  regarded  as  tantemount  to  person- 
al service  upon  the  corporation  as  distin- 
guished from  coiutractlve  service,  doubtless  it 
would  have  expvea^y  so  declared,  as  is  done, 
we  believe,  la  smdb  stetes,  and  as  is  the  case 
In  this  stete  in  refeioice  to  foreign  fire  In- 
surance companies  doing  business  here.  Sec- 
tion 616k  Pol.  Code. 

The  appellant  was  not  iiersonally  served 
with  summons,  and,  having  made  Ite  motion 
within  due  time,  was  entitled,  as  contem- 
plated by  the  third  dause  of  said  section  473, 
to  be  relieved  from  the  Judgment,  and,  com- 
pliance being  made  with  tlie  terms  of  said 
section  405,  Civ.  Code — ^which  seems  to  be 
made  necessary  by  the  section  followli^  it — 
to  file  ite  answer,  and  to  have  a  trial  of  the 
cause  upon  the  merits. 

The  order  appealed  from  is  reversed. 

We  concur:  GOOPEB,  P.  J.;  HALL,  J. 


GUNNING  V.  BOARD  OF  COM'RS  OF  WY- 
ANDOTTE COUNTY. 
(Supreme  Court  of  Kansas.   March  IS,  1910.) 

On  petitions  for  rehearing.  Denied. 
For  former  opinion,  see  106  Pac.  999. 

BENSON,  J.  On  a  petition  of  the  plain- 
tiff for  a  rehearing  It  Is  insisted  that  there 
was  manifest  error  in  disallowing  Items  of 
fees  claimed  In  the  ex^dlUon  proceedings. 
The  agreed  statement  recited  that  the  oOlcw 
had  traveled  434  miles,  had  "been  absat  bom 


Digitized  by 


SUITE  T.  CHICAGO.  B.  L  A  P.  KT.  CO. 


«36 


Uie  conntr  on  sndi  serrlos  flre  days,  and 
tbat  he  bad  paid  out  $1  for  fees  In  MlaaourL 
The  Btatnto  provides  for  compenaation  In 
sQcta  caaes,  aa  followa:  "For  serrlnc  under 
reqnlaltion  made  by  tbe  Gorranor,  five  dol- 
laEB  per  day  and  noeeasary  transportation 
and  board  actually  paid  out  for  blmself  and 
prlsonor."  Gol  8t  1901,  }  80S1.  No  proTl* 
Blon  18  made  for  mileage.  Tbe  allowance  by 
tbe  board  an>eant  to  bave  been  made  iq»  aa 
fidlovB:  Five  d^a'  setrices,  feea  paid, 
$1;  aerrlce  and  return,  $1.75.  Total,  $27.76. 
Tbe  following'  itema  appear  to  bave  been 
disallowed:  Mileage  $48.40;  car  fore,  officer 
and  prlsonera,  $10.  Tbe  agreed  statement 
does  not  atate  tbat  this  $10  waa  paid,  or 
tbat  It  was  Included  in  tbe  oflBcer's  return. 
He  claimed  It  in  bis  bUl  filed  wltta  the  coun- 
ty &etk,  and  presented  to  tbe  auditor  and 
the  board,  but  It  was  npt  admitted  or  proved. 

Tbe  foregoing  should  be  read  in  connection 
with  tbat  part  of  the  ophiion  where,  refer- 
ring to  tbe  dalm  for  the  fees  above  referred 
to,  It  was  said  that,  In  the  absence  of  any 
agreement  or  proof  to  the  contrary,  it  must 
be  presumed  tbat  tbe  action  of  tbe  auditor 
was  Biq«>orted  by  the  facts.  The  correctness 
of  the  decision  In  relation  to  the  efTect  of 
tbe  taxation  of  costs  against  the  county  and 
tbe  necessity  of  an  audit  la  questioned,  and 
some  other  crltldsma  are  presented  In  the 
petition.  All  these  mattes  have  tern  re- 
considered. 

Tbe  petitions  of  both  parties  for  a  rehear^ 
Ing  are  denied. 


SMITH  v.  CHICAGO,  B.  I.  &  P.  RT.  CO.t 
(Snpreme  Court  of  Eanaaa   March  12,  1910l) 

(SifUalut  by  ihv  Court.) 

1.  Masteb  and  Sebtart  (§  205*)  —  Abstjued 
Risk— Reliance  on  Cabb  of  Masteb. 
A  railway  engineer  is  not  bound  to  know 
ever;  defect  existing  in  the  ties  and  rails  of  the 
track  over  which  he  runs  his  eogiae.  If  the 
trade,  ties,  and  rails  are  in  place,  he  has  the 
Tight  to  assmne  that  tbe  company  has  discharg- 
ed its  obligation  to  keep  them  in  reaaonably  safe 
repair. 

[Bd.  Note^For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  ff  647-649^  Dec.  Dig.  | 


2.  Masteb  and  Sebtant  (|  217*)  —  Assuubd 
Bisk— Defects  Not  Known  to  Sebtant. 
In  an  action  bj  a  railway  engineer  against 
the  company  to  recover  for  personal  injuries  re- 
ceived in  the  derailment  of  nls  engine  caused  by 
defective  ties  and  rails,  where  the  defects  had  ex- 
isted for  such  a  length  of  time  that  the  railway 
company  was  bound  to  have  notice  of  them,  and 
wbere  It  was  shown  tbat  the  engineer  had  no 
knowledge  ot  tbe  defects  and  no  opportunity  of 
Iniowing  of  their  existence  except  snch  as  came 
to  him  in  operating  his  engine  over  the  track, 
held,  that  the  risk  as  to  toe  condition  of  the 
roadbed  waa  not  one  which  he  assumed. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  574-600;  Dee;  Dig.  | 


3.  Mabteb  and  Sebvant  (|  252*)— Xnjifbt  to 
Sebvant-t-WXiveb  of  Notice. 

In  the  action  mentioned  in  the  preceding 

Jiaragraph,  the  answer  set  up  as  a  deCense  the 
allure  of  the  plaintiff  to  give  30  days  notice  in 
writing  of  liis  claim  for  injuries  as  provided  In 
the  contract  of  employment.    At  the  trial  the 

?laintiff  without  objection  testified  that  some  one 
rom  the  claim  department  of  the  company  came 
to  his  honse  three  weeks  after  the  accident  and 
took  from  him  a  written  statement  concerning 
the  accident  and  his  injuries.  The  defendant 
then  introduced  in  evldeape  the  written  state- 
ment itself,  signed  by  the  plaintiff,  stating  the 
time,  place,  manner,  and  cause  of  his  being  in- 
jured and  the  nature  and  extent  of  bis  injuries. 
Held,  that  Qm  taking  of  the  written  statement 
constituted  a  waiver  by  the  company  of  the  £ail- 
nre  to  give  the  notice. 

[Bd.  Note.— For  other  cases,  see  Matter  and 
Servant,  Dec.  Dig.  I  252.*] 

Porter,  J.,  dissenting.' 

Appeal  from  District  Court,  Brown  Coun- 
ty; William  I.  Stuart,  Judge. 

Action  by  D.  P.  Smith  against  tbe  Chi- 
cago, Ro<*  Island  &  Fadflc  Bail  way  Com- 
pany. Judgment  for  plalntltT,  and  defendant 
appeals.  Affirmed. 

M.  A.  Low  and  Paul  E).  Walk«,  fbr  ajypO.' 
lant  Waters  &  Waters,  and  JtOm  F.  Kerri- 
gan, for  appellee. 

PORTER,  J.  On  the  evening  of  June  7, 
1907,  D.  P.  Smith,  an  engineer  in  the  em- 
ploy of  the  defendant,  was  running  an  en- 
gine with  a  freight  train  from  Horton  to  To- 
peka.  When  about  five  miles  from  Horton, 
at  the  foot  of  a  long,  steep  grad^  and  at  a 
tangoit  of  a  curve,  the  raglne  was  derailed, 
and  the  plaintiff  received  injuries  to  recover 
damages  for  which  be  brought  this  action. 
The  jury  returned  a  verdict  In  his  favor  for 
$2,000,  and  the  defendant  appeals. 

The  engine  which  the  plaintiff  was  running 
belonged  to  the  1,600  type  class,  very  large 
and  heavy.  Tbe  track  where  the  accident 
occurred  had  been  constmcted  for  20  years 
and  was  of  60-pound  rails,  somewhat  worn. 
On  account  of  the  lightness  of  the  rails,  a 
rule  of  the  company  limited  the  speed  of 
engines  of  this  type  to  15  miles  an  hour.  The 
petition  alleged  that  the  derailment  was 
caused  by  defective  ties  and  rails.  Among 
other  defenses,  the  answer  set  up  tbat  tbe 
plaintiff  waa  guilty  of  contributory  negli- 
gence in  running  his  engine  at  a  high  rate 
of  speed  In  excess  of  15  miles  an  hour.  Tbe 
plaintiff  testified  that  he  was  familiar  with 
the  rule  limiting  the  speed,  and  was  running 
15  mUes  an  hour.  The  witnesses  for  the  de- 
fendant placed  various  estimates  on  tbe  speed 
of  tbe  train  from  20  to  40  miles  an  hour. 
The  derailment  and  overturning  of  the  en- 
gine, and  tbe  fact  that  20  of  the  freight  cars 
were  piled  In  confusion  on  the  right  of  way. 
tended  strongly  to  discredit  tbe  «iglne6r*8 
testimony,  but  we  cannot  say  as  a  matter  ot 
law  that  it  was  physically  ImpoBslble  for  this 
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to  hare  resulted  witb  the  train  running  at  a 
speed  of  IG  mil^  The  speed  of  the  train 
was  under  all  the  evidence  a  question  for  the 
Jury,  and  as  to  this  fact  their  rerdlct  must 
stand.  The  Jury  made  a  special  fluding  that 
the  negligence  of  the  defendant  consisted  In 
having  defective  ties  and  rails.  Some  of  the 
defendant's  own  witnesses  testified  that  the 
Inside  hall  of  the  rail  was  worn,  and  that  a 
rail  In  that  condition  on  a  curve  is  unsafe. 
Witnesses  for  the  plaintiff  testified  that  there 
were  at  least  six  rotten  and  defective  ties 
at  the  place  where  the  derailment  occurred. 
There  was  therefore  some  evidence  to  sustain 
a  finding  of  the  Jury  to  the  effect  that  the  de* 
railment  was  caused  by  defective  ties  and 
rails,  and  that  these  defects  had  existed  for 
sndi  a  length  of  time  that  the  defendant  was 
bound  to  have  notice  of  tbem.  If  the  jury 
believed  the  plaintiff's  testimony  that  be 
did  not  know  the  condition  of  the  ties  and 
rails,  it  disposes  of  the  defense  of  assumed 
risk.  Railway  Co.  v.  Michaels,  57  Kan.  474, 
46  Pac.  838;  Railway  Oo-  t.  Baneord,  66  Kan. 
81.  71  Pac.  253:  Brlnkmeler  v.  Railway  Co^ 
69  Kan.  738,  77  Pac.  586.  There  are  doubt- 
less cases  tbe  extreme  logic  of  which  would 
seem  to  Justify  holding  that  an  engineer  has 
equal  opportunities  with  the  railway  com- 
pany to  know  every  defect  existing  In  tbe 
ties  and  rails  in  tbe  tra(dE  over  which  he 
runs  bis  engine  but  in  our  Judgment  so  to 
bold  Is  contrary  to  tbe  weight  of  reason. 
Tbe  more  recent  t&aAeacy  of  tbe  courts  Is 
against  any  extension  of  the  doctrine  of  as- 
sumed risk.  The  present  case  is  obviously 
different  from  one  where  an  employ^  con- 
stantly engaged  In  work  in  and  about  a  rail- 
road yard  Is  injured  by  a  defect  In  the  tracks 
the  condition  of  which  he  is  required  to 
know.  Thus  in  Clark  v.  Mo.  Pac.  Ry.  Co.,  48 
Kan.  654,  29  Pac.  1138,  a  brakeman  was  held 
to  have  assiuned  the  risk  as  to  the  condition 
of  the  roadbed  where  he  had  equal  knowledge 
with  the  master  of  the  defects  which  caus- 
ed his  injury.  To  the  same  effect  is  Railway 
Co.  V.  Click.  78  Kan.  419,  96  Pac.  796.  On 
the  other  hand,  In  St.  L.,  Ft.  S.  &  W.  Rd.  Co. 
V.  Irwin,  37  Kan.  701,  16  Pac.  148,  1  Am. 
St  Rep.  266,  it  was  held  that  the  conductor 
of  a  train  Is  not  required  to  know  all  the 
defects  and  obBtructlons  that  may  exist  on 
the  road  over  which  be  runs.  What  reason 
can  be  suggested  why  the  same  rule  should 
not  apply  to  an  engineer?  It  is  true  that  the 
duties  of  a  conductor  require  him  to  remain 
on  the  luslde  of  the  train  while  tbe  duties  of 
an  engineer  oblige  him  to  keep  bis  eyes  on 
the  track;  but  the  engineer's  lookout  Is  al- 
ways ahead  to  see  if  the  track  is  clear,  and 
he  Is  not  required  to  examine  tbe  condition  of 
tbe  ties  and  rails.  It  Is  sufficient  for  him 
him  to  know  that  they  are  in  place,  and,  if 
they  are,  he  has  tbe  right  to  assume  that 
the  company  has  discharged  its  obligations 
to  ke^  them  in  reasonably  safe  repair. 
When  the  plaintiff  entered  tbe  employ  pf 


the  railway  company,  be  executed  a  written 
agreement  which  provided  that,  if  he  sus- 
tained any  personal  injury  while  in  tbe  serv- 
ice of  tbe  company  for  which  be  might  make 
claim  for  damages,  he  would  within  30  days 
thereafter  give  notice  in  writing  to  tbe  gen- 
eral or  claims  attorney,  stating  the  tlm^ 
place,  manner,  cause,  and  extent  of  bis  In- 
juries and  his  dalm  therefor,  and  that  his 
failure  to  give  mcHi  notice  should  constitute 
a  bar  to  any  snlt  on  acconnt  of  sucb  injuries. 
Tbe  contract  of  employment  was  introduced 
In  evidence  by  tbe  defendant,  and  there  was 
no  showing  by  the  plaintiff  that  be  gave  any 
notice  of  tbe  injury.  At  tbe  close  of  the  evi- 
dence^ the  defendant  requested  the  court  to 
Instruct  the  Jury  that  If  tb^y  found  from  the 
evidence  that  tbe  plaintiff  voluntarily  signed 
the  contract  and  did  not  give  the  notice  pro- 
vided therein,  and  that  the  railway  company 
bad  not  waived  tiie  giving  of  sncfa  notice^ 
their  verdict  should  be  for  tbe  defendant 
Tbe  court  refused  to  give  this  Instruction,  but 
gave  one  in  which  tbe  Jury  were  told  that  the 
contract  was  not  binding  on  the  plaintiff,  and 
the  fact  that  he  did  not  comply  with  tbe 
agreemCTt  and  give  such  notice  constituted 
no  defense  to  tbe  action.  In  our  view,  this 
raises  tbe  only  question  in  the  case.  Con- 
ceding that  tbe  provision  requiring  notice  of 
the  claim  was  a  reasonable  and  lawful  one, 
that  plaintiff  was  bound  thereby,  and  that  the 
instruction  given  by  tbe  court  was  ^roneous, 
the  error  must  be  regarded  as  wholly  imma- 
terial for  the  reason  that  on  tbe  trial  defend- 
ant introduced  evidence  showing  a  waiver  by 
the  company  of  this  provision  of  the  con- 
tract Plaintiff  himself  testified  without  ob- 
jection that  some  one  from  the  claim  depart- 
ment of  the  company  came  to  his  bouse  three 
weeks  after  the  Injury,  and  took  from  him  a 
written  statement  about  the  wreck.  Defend- 
ant then  Introduced  In  evidence  tbe  written 
statement  itself  which  states  tbe  time,  place, 
manner,  and  cause  of  bis  being  Injured,  and 
the  nature  and  extent  of  his  Injuries.  It  is 
signed  by  tbe  plaintiff.  Tbe  only  detail  In 
which  it  fails  to  comply  with  the  provisions 
of  the  contract  as  to  notice  Is  In  not  stating 
tbe  amount  of  bis  claim  for  Injuries;  but 
manifestly  this  omiSBion  would  not  be  suffi- 
cient to  deprive  him  of  his  r^ht  to  maintain 
the  action.  Being  in  tbe  nature  of  a  for- 
feiture, the  provision  must  be  strlctiy  con- 
strued. A  similar  provision  In  the  contract 
was  involved  in  Railway  Oo.  v.  Walker,  79 
Kan.  81,  99  Pac.  269.  The  question  there 
arose  upon  tbe  pleadings,  but  it  was  held  that 
tbe  provision  may  be  waived,  that  no  con- 
sideration is  necessary  to  support  a  waiver, 
and  that  It  Is  not  necessary  to  show  facts 
amounting  to  technical  estoppel  in  order  to 
constitute  waiver  of  such  a  provision.  Wheth- 
er the  written  statem^t  which  the  defend- 
ant obtained  from  the  plaintiff  be  regarded  aa 
a  sufficient  compliance  with  the  condition  re- 
quiring notice  to  be  glvoi,  or  tbe  ai^on  ol 
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tbe  defendant  In  taking  the  statement  be 
ecnksidered  as  a  snfilclent  bskobb  tot  the  tan- 
ore  of  the  idaintlfC  to  giTe  the  notice,  ia  not 
In^ortant.  It  wdl  established  that  the 
coorts  wIU  luit  enforce  a  forfeiture  where 
the  conduct  of  the  other  paity  la  suffldeut  up- 
on whldi  to  baae  a  reasonable  excuse  for  the 
defonlt.  Hartford  Life  Ins.  Co.  UnseU, 
144  U.  8.  439,  12  Sup.  Ot  671,  96  L.  Bd.  496. 
At  the  top  of  the  statement  made  to  the  claim 
agwt  there  Is  a  pendl  memorandum  as  fol- 
lows: "HortOD,  July  24-07"— Indicating  that 
tbe  statement  wait  made  on  that  date  which 
was  more  than  30  days  from  the  date  the  in- 
juries were  received.  The  plaintiff,  however/ 
testified  that  he  made  and  that  tbe  agent 
took  the  statement  witbln  three  weeks  after 
the  accident  Tbe  majority  of  the  court  is  of 
tbe  opinion  that,  since  tbe  defendant  offered 
no  evidence  to  the  contrary  further  than  what 
appeared  by  the  memorandum  referred  to, 
there  was  no  question  of  fact  in  regard  to 
waiver  that  should  have  been  submitted  to 
the  Jury. 

The  Judgment  will  tfaertfore  be  afflrmed. 

JOHNSTON,  a  J.,  and  BURCH,  MASON, 
SMITEf,  GRAyES..and  BENSON,  JJ.,  con- 
corring. 

PORTER,  J.  (dissenting).  I  think  tbe  In- 
struction requested  should  have  been  given 
and  that  it  was  error  for  the  court  to  with- 
draw from  tbe  consideration  of  tbe  Jury  tbe 
contract  of  employment  on  the  ground  that 
It  was  not  binding  on  tbe  plaintiff.  If  the 
written  statement  was  In  fact  taken  by  the 
claim  agent  after  the  expiration  of  thirty 
days  from  the  time  of  the  accident  there  was, 
of  course,  no  waiver,  and  tbe  question  wheth- 
er there  was  such  a  waiver  should  have  been 
sntnnitted  to  tbe  Jury.  With  these  exc^ions 
I  concur  In  all  that  la  said  in  the  opinion. 


McAFEB  T.  WALKER. 
QSnpveme  Court  of  Kansas.   March  12,  1910.) 

fSvlUbiu  by  the  Court.) 

1.  Fences  (§  9*)  —  Maintbxancb  —  Oral 

aoreeuent. 

Neither  the  statote  of  frauds  nor  the  act 
relatios  to  partition  fences  renders  anenfnrceable 
an  oral  agreement  by  the  occupanta  of  adjoining 
lands  that,  nntii  the  armnRement  Is  chaoged  by 
mutnal  consent  or  the  withdrawal  of  one  of  tbe 
parties,  each  shall  maintain  one-half  of  a  divi- 
sion fence. 

JEd.  Note.— For  other  cases,  see  Fences,  Cent. 
Dig.  E  15;  Dec.  Dig.  }  9.*] 

2.  AmHAU  «  9S*)— TBcaPABsiNG  Animals— 
Action  tob  Dahaqes. 

Where  a  boil  over  a  year  old  escapes  from 
tbe  land  of  the  owner  to  that  of  a  neighbor  by 
reason  of  the  fallare  of  the  latter  to  keep  op  a 
portion  of  the  division  fence  In  accordance  with 
an  aneement  between  them,  no  action  for  the 
rssnlBng  damages  can  be  maintained  under  the 


statute  (Oen.  St.  1901.  {  7880)  forbidding  own- 
ers of  animals  to  permit  them  to  ran  at  large. 

[Ed.  Note.~-For  other  cases,  see  Animals, 
Cent  Dig.  {t  344-349;  Dec.  Dig.  |  98.*] 

Appeal  from  District  Court.  Shawnee 
County ;  A.  W.  Dana,  Judge. 

Action  by  H.  W.  McAfee  against  O.  B. 
Wallwr.  Judgment  for  plaintiff.  Defend- 
ant appeals.   Reversed  and  remanded. 

J.  R  Larimer,  Robert  Stone,  and  James 
A.  Troutman,  for  appellant  Oarrer  &  Oar- 

ver,  for  appellee. 

MASON,  J.  H.  W.  McAfee  and  O.  E. 
Walker  occupied  adjoining  farms.  MpAfee 
claimed  that  he  had  sustained  loraes  by  rea- 
son of  tbe  trespass  on  bis  premises  of  bulls 
over  a  year  old  which  Walker  owned  and 
permitted  to  run  at  lai^  In  violation  of 
law.  He  sued  for  damages  and  recovered  a 
Judgmemt,  from  which  Walker  appeals. 

Walker  dtfended  upon  tbe  ground  (among 
others)  that,  If  bis  animals  did  go  upon  tbe 
land  of  McAfee,  it  was  by  reason  of  dtf acts 
In  tbe  portion  of  a  line  fence  which  It  was 
tbe  duty  of  tbe  latter  to  keep  In  good  repair 
In  virtue  of  a  contract  between  the  adjoining 
owners.  In  this  court  the  contention  Is  made 
in  behalf  of  McAfee  that  no  right  can  be  as- 
serted under  snch  a  contract  because  It  was 
not  shown  to  have  been  In  writing.  The 
question  so  presented  Is  necessarily  prelimi- 
nary, and  will  be  first  determined.  There 
is  a  singular  diversity  of  Judicial  opinion 
relating  to  tbe  application  of  tbe  statute  of 
frauds  to  agreements  for  the  maintenance  of 
line  fences,  which  can  only  partially  be  ac- 
counted for  by  dlff«rences  In  locab  statutes. 
18  Cyc.  471;  68  Am.  Dec.  626;  627,  note.  Tbe 
oral  agreement  considered  In  Osborne  v. 
Kimball,  41  Kan.  187,  21  Pac.  163,  was  spe- 
cifically stated  to  be  **a  pmnanent  one,  to 
continue  always,"  and  was  conceded  not  to 
admit  of  possible  perfbrmance  within  a  year. 
It  therefore  was  ta^  to  require  written 
proof.  The  fencing  act  (Gen.  St  1901,  | 
8064)  provides  that  adjoining  owners  may 
agree  fbr  tlie  division  of  partition  fences, 
and  that  snch  agreements  when  duly  record- 
ed shall  be  binding  upon  succeeding  owners 
of  the  land.  That  provlalon  probably  hn* 
plies  that  In  ordra-  to  bind  the  successors  of 
tbe  parties  making  It,  such  a  contract,  even 
If  not  Intended  to*  be  perpetual,  must  be  In 
writing.  De  Mers  t.  Rohan,  120  Iowa.  488^ 
IQQ  N.  W.  418.  Bat  no  reason  Is  apparent 
why  adjoining  occupants  may  not  agree 
orally  to  divide  the  work  of  keeping  up  a 
line  fence  as  a  temporary  arrangement  bind- 
ing until  abandoned  by  mntoal  consent,  or 
until  one  party  or  the  other  withdraws  from 
It  (Browne  on  the  Statute  of  Frauds,  f  276a). 
and  that  eeema  to  have  been  the  character 
of  the  nnderstandtug  here  relied  upon.  Tbls 
view  does  no  possible  Injustice  In  the  pres< 
ent  case.  An  agreement  by  .which  McAfee 


•For  etaer  cases  sm  aams  topic  ud  lectloa  NUUBBB  In  Dw.  *  Am.  Diss.  1K)7  to  dat^  *  Baportar  InOsssa 
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was  to  keep  np  tbe  lunrth  half  of  the  dlvl- 
Blon  fmce  and  Walker  the  aouth  half  was 
alleged  la  the  answer,  admitted  la  the  re- 
ply, testified  to  b7  both  parties,  and  anEmmed 
to  be  valid  In  the  Instructions. 

The  vital  qnestlon  in  the  case  relates  to 
the  only  Instruction  given  concerning  that 
agreement  The  connty  commissioners  vere 
Bhown  to  have  made  an  order  under  the  hard 
law  (Gen.  St  1901,  |  7466)  directing  that 
neat  cattle  should  not  he  allowed  to  run  at 
large.  This  point  Is  contested,  but  opon  In- 
snffldent  grounds.  If  the  fact  were  other- 
wise, it  would  not  he  material,  for  the  stat- 
ute itself  makes  the  order  as  to  bulls  over  a 
year  old.  Oen.  St  1901.  |  7380.  Therefwe, 
If  Walkw  permitted  his  animals  to  **ran  at 
large"  within  the  meaning  of  the  phrase  as 
used  In  the  acts  referred  to,  he  was  liable 
for  any  injury  that  McAfee  snifwed  in  con- 
sequence thereof.  The  Jury  were  Instructed 
in  substance  that  if  Walker  permitted  bis 
animals  to  be  in  a  pasture  not  indoeed  with 
a  legal  fence,  or  by  one  that  would  turn 
them,  and  by  reason  thereof  they  went  up- 
on UcAfee's  premises,  th^  would  be  going 
at  large  within  the  meaning  of  the  statutes; 
that  If  he  did  this  with  knowledge  or  notice 
of  this  condition  of  the  f»ce  the  fact  that, 
after  the  parties  had  by  agreement  divided 
it,  McAfee  had  failed  to  maintain  his  half, 
would  be  immaterial.  This  •InBtructlon  per- 
mitted a  recovery  even  for  damagea  occa- 
sioned by  fbe  failure  of  McAfee  to  live  up 
to  his  agreement  r^;ardlng  the  teace,  and  In 
that  respect  we  think  derived  Walker  of 
an  opportunity  to  make  a  defense  to  which 
he  was  entitled.  This  court  has  held  that 
where-  the  owner  of  land  adjoining  a  rail- 
road turns  stock  Into  a  pasture  surrounded 
by  a  l^al  fence  on  all  aides  exerting  along 
the  right  of  way,  ^trtilch  the  company  in  vio- 
lation of  Its  duty  leaves  open,  the  animals 
are  not  deemed  to  be  running  at  large. 
Gooding  V.  A.,  T.  &  8.  F.  Bd.  Co..  82  Kan. 
IGO,  4  Pac.  130.  But  under  such  drcnm- 
stances,  it  is  held  that  the  owner  would  have 
faUed  to  "confine"  his  stock;  a  distinctly 
being  made  betweoi  the  two  expressions. 
Kansas  Paa  Ry.  Co.  v.  Landls,  24  Kan. 
40a  True,  it  was  said  In  St  K  &  S.  F.  By. 
Co.  V.  UoBsman,  SO  Kan.  836,  841,  2  Pac.  146, 
100^  that  "the  words  'confined'  In  one  act 
and  "prohibited  from  running  at  large,'  in 
the  other  act,  mean  aubstantially  the  same 
tbtaig,"  but  this  was  charactaized  as  a  dic- 
tum and  practically  disavowed  in  A.,  T.  ft 
S.  F.  Bd.  Oa  V.  Biggs,  81  Kan.  622,  690^  8 
Pac.  806.  The  difference  has  since  been 
noted  and  acted  vpaa,  and  has  recently  been 
made  the  basis  of  a  decision.  BaUroad  Go. 
V.  Jackson,  70  Kan.  791,  79  Pac  662.  In 
Mo.  Pac.  By.  Co.  v.  Shumaker,  46  Kan.  769, 
772,  27  Pa£.  126,  128,  it  was  said:  rThere  is 
imthlng  in  the  statute  that  required  a  boll 
over  one  year  of  age  to  be  confined,  nor  is 
tbwe  anything  prescribing  the  character  of 
restraint  to  be  thrown  around  such  an  anl- 


maL  The  statoto  simply  prescribes  ^t  sucb 
an  animal  shall  not  be  permitted  to  nm  at 
large." 

Althouf^t  these  decisions  were  made  In 
railroad  cases,  the  deflniticm  they  attadi  to 
the  phrase  "running  at  large^  necessarily  ap- 
plies whenever  the  statute  is  inviAed  in  be- 
half of  one  whose  Injury  has  been  occadoned 
by  a  failure  in  the  performance  of  his  own 
duty.  The  cmnmon  law  places  the  responsl- 
MlitT  wholly  upon  the  owner  of  animals  to 
keep  them  from  his  ndghbor's  premiBes^  and 
makes  him  liable  for  any  injury  reaultlng 
from  his  failure  to  do  so.  The  fencing  act 
(Gen.  St  1901,  I  8071)  changes  the  rule,  and 
requires  the  neighbor  to  protect  liimseif  fR»n 
Budi  injury  up  to  a  certain  point  by  erecttng 
a  f^nce  of  a  ftxaA  power  of  resistanoew  TtM 
adoption  of  the  herd  law  in  turn  dlminates 
the  Intervaitaig  statute  and  restores  the  com- 
mon law  by  canceling  ttiat  reqnlronent  But 
whenever  the  oUigatlon  to  maintain  a  barrier 
Is  re-establMked,  whether  by  l^lslatiw,  u 
In  the  case  of  the  law  requiring  a  railroad 
right  of  way  to  be  fenced,  or  by  omtrac^  a> 
where  the  ownen  of  adj<^nlng  tracta  agree 
that  each  shall  maintein  one^alf  of  a  line 
fence,  the  burden  of  duty  again  shifts,  and 
cattle  are  not  deemed  to  be  running  at  large 
as  to  any  one  whose  own  fault  causes  their 
freedom  from  restraint  "The  fence  law  of 
1868  (Gen.  St  1901,  |  8071  et  seq.)  modified 
the  coomion-law  rule  of  llnblUty  for  damagea 
d(me  by  trespassli^  animals,  and  relieved 
the  owner  thweof  from  all  liability  for  dam- 
agea resulting  therefrom,  except  trespasses 
committed  on  the  lands  Inclosed  with  the  le- 
gal fence  described  in  the  act  •  •  •  The 
herd  htw  of  1872  (Qea.  St.  1901,  t  7466  et 
seq.),  where  adopted,  is  a  readopUon  of  the 
common  law  In  this  respect  as  it  nisted  prior 
to  the  enactment  of  the  fence  law  of  1868." 
Railway  Co.  v.  Olden,  72  Kan.  110,  83  Fac 
25,  syllabus.  The  obligation  of  the  owhct  to 
prevent  his  animals  from  straying  upon  his 
ndghbor*8  premises  was  the  same  at  common 
law  as  under  the  herd  law.  He  was  under  a 
positive  duty  to  keep  them  up.  Tet  it  is  held 
without  dissent  that  this  doty  yldded  as 
readily  to  a  counter  obligation  resulting  firmn 
a  private  contract  as  to  one  created  by  stet- 
ut&  "ThCTe  can  be  no  doubt  that  adjoining 
oimers  may  1^  agreemmt  *  *  •  assume 
an  obligation  to  maintein  sufllclent  partition 
fences  against  each  other's  <sttle  so  as  to 
abrogate  tiie  common-law  rule.  •  ■  • 
Where  an  owner  of  land  Is  bound  agree- 
ment, prescription,  or  stetote  to  maintain  a 
fence  through  detOcto  in  which  his  neighbor's 
cattle  enter  upon  hla  land  and  do  damage, 
without  the  fault  of  the  owner  of  imA  cattle^ 
he  (»nnot  recover  theretor.**  4Q  Am.  Dec. 
251,  note.  "Where  by  statute,  prestnlptloii, 
or  agreemrat  adjacent  ownmt  are  Jointly 
bound  to  maintein  a  partition  fence,  and  nei- 
ther is  seva«lly  bound  to  maintain  any  par- 
ticular part  of  it  they  are  remitted  to  their 
common-law  obligations,  and  eadi  must  keep 
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Ub  cattle  m  bis  own  land  at  bla  peril,  and 
will  be  liable  tor  tbeir  tremassra  apon  his 
nef^bor  wlthont  regard  to  the  snfflclMicy  or 
insnfllclencr  <tf  ttie  partition  fence.  •  *  • 
If  a  partition  ftnce  baa  been  divided,  dtber 
by  Btatn^  agreonent^  w  prescription,  and  a 
particular  portion  assigned  to  each  of  the 
adjacent  proprietors  to  ke^  In  repair,  each 
ifl  ilaUe  for  treqMBsea  committed  tbrongb 
defects  in  bis  own  part  of  the  fence  by  bli 
cattle  upon  bla  neighbor's  land.  •  •  • 
Certain  It  Is  that  the  platntlfl  In  soch  a  case 
cannot  recover  for  trespassea  commlttea 
tbrongb  his  own  defective  portion  of  tbe 
teoce,  whether  tbe  defUidant's  portion  is  de- 
fective or  not  •  •  •  And,  If  both  parts 
of  the  fence  are  defMtlve,  and  It  Is  not  shown 
tbron^  which  part  the  trespassing  animals 
entered,  there  can  be  no  recovery."  68  Am- 
Dec.  e3&-637,  nota  "The  owner  of  land 
who  ftills  to  perform  his  duty  in  keeping  np 
bis  share  of  a  division  fience  cannot  recover 
in  trespass  for  damages  done  1^  trespassiDg 
animals  resulting  therefrom."  22  L.  B.  A.  62, 
note.  "One  who  ftills  to  maintain  bis  portion 
of  a  partition  fence  properly  is  without  re- 
dress for  injuries  occasioned  by  his  neighbor's 
stodc  breaking  tbrongb  sach  portion,  as  the 
loss  Is  occasioned  by  his  own  negligence.** 
19  Cyc.  488.  There  Is  no  reason  why  the  rule 
should  be  dUfer«it  where  the  obligation  of 
tbe  cattle  owner  Is  defined  by  statute,  and 
it  bas  In  several  Instances  been  applied  where 
that  was  tbe  case.  In  Field  v.  Bogie.  72  Mo. 
App.  185,  the  syllabus  reads:  "Where  iiar^ 
ties  build  a  partition  f^nce  and  agree  that 
each  will  Veep  in  repair  a  different  pcotlon 
thereof,  neither  can  impound  tbe  stock  ct  the 
other  escaping  <mto  his  premises  through  his 
portion  of  the  partltltm  fence  by  reason  of 
its  bad  repair;  nor  are  their  rights  affected 
by  tbe  adf^tlon  In  tbe  county  of  the  law  re> 
straining  animals  from  running  at  large." 
In  Brown  v.  Sams,  119  Tenn.  677,  109  fl.  W. 
613,  it  was  said:  "The  plalntifr  •  •  • 
insists  Hat  the  def»idant  is  liable  ft>r  tres- 
pass committed  by  the  bogs  nnder  [a  statute] 
making  it  unlawful  to  allow  live  stock  to 
run  at  large.  *  •  *  Tbe  d^todanf  s  ho^ 
were  not  running  at  la^,  but  In  bis  fleld, 
and  escaped  upon  the  premises  of  tbe  plain- 
tur  by  tbe  failure  of  the  latter  to  keep  up 
his  part  of  tbe  Joint  fence.  He  cannot  com- 
plain of  an  Injury  tbe  direct  result  of  his 
own  wrong."  In  Duffees  v.  Judd,  48  Iowa. 
256,  under  a  i^tute  providing  that  partition 
faioes  should  be  nubitalned  under  certain 
circumstances  even  where  a  herd  law  bad 
be«i  adopted  locally,  the  trial  court  rejected 
proof  of  Its  adoption  because  the  d^endant's 
cattle  were  not  shown  to  have  been  runnli^; 
at  large.  The  Supreme  Court  said:  "As  we 
bare  not  the  evidence  before  us,  we  most 
presume,  in  fiivw  of  Uie  ruling  of  tbe  court, 
that  the  objection  wbidi  defendant  made  to 
the  introduction  of  tlila  testimony  did  In  ftict 
ex\Bt,  and  that  tbere  was  no  evidence  tending 
to  show  that  the  cattle  were  running  at 


lai^ ;  but  tbat,  upon  the  contrary,  the  svl- 
dmce  showed  that  tbe  cattle  broke  Into 
plalntUTs  Inclosnre  from  an  adjoining  In- 
dosur^  through  the  dlvlsltm  fence  separat- 
ing plalntUTs  and  said  adjoining  ludosnre. 
The  position  of  appellant  seems  to  be  that 
cattle  are  running  at  large  whenever  they 
pass  from  the  Indosure  of  the  owner  upon 
an  adjoining  inclosnre,  altliough  they  may 
pass  through  the  portion  of  a  partition  fence 
which  belonged  to  an  adjoining  owner,  and 
which  he  had  n^Iected  to  maintain  In  re- 
pair. •  •  •  We  are  satisfied  that  this  po- 
sition of  appellant  Is  not  correct"  Page  258. 

Conway  r.  Jordan,  110  Iowa,  462,  81  N. 
W.  703,  seems  exertional.  There,  under  a 
statute  providing  that  "any  person  may  take 
possession  of  any  •  •  •  bull  found  at 
large",  It  was  held  that  "any  person  may 
take  up  a  bull  running  at  large,  no  mat- 
ter bow  he  may  have  escaped  trom  tbe  con- 
trol of  the  owner,**  and  that  such  an  an- 
imal Is  deemed  to  be  mnnli^  at  larg^  al- 
though he  escaped  through  a  pasture  fence 
whlcli  It  was  the  distrainor's  duty  to  main- 
tain. If  tbe  ownet  turned  him  into  the  pas- 
ture witli  notice  that,  tbe  teiace  was  insuffi- 
cient to  restrain  him.  niis  decision  may 
•have  been  influenced  by  the  foct  that  an- 
other section  of  the  same  act  (which  was  held 
to  have  no  application)  spedflcslly  provided 
that  the  owner  of  dcnaestlc  animals  should 
not  be  liable  In  damages  for  Injury  done  by 
them  resulting  fn»n  the  failure  of  the  per- 
son suffering  the  loss  to  maintain  his  half  of 
a  division  fenc&  The  court  seems  to  have 
construed  tbe  statute  as  showing  a  purpose 
to  make  a  distinction  in  this  regard  as  to 
male  animals.  A  similar  view  on  the  part 
of  the  L^clslatore  bad  been  evidenced  at  the 
time  the  case  was  decided  (but  not  when  It 
arose)  by  an  amendment  in  terms  requiring 
the  owner  of  bulls  to  "restrain**  them.  Imn 
Code  of  1887.  8  2312. 

In  order  to  warrant  a  recovery  1^  McAfee, 
either  the  animals  most  have  entered  his 
land  at  some  place  where  he  was  not  bound 
to  maintain  a  fence,  or,  if  the  entry  was 
made  at  a  point  where  that  duty  rested  on 
him,  it  must  not  have  beea  accompu^ed  by 
reason  of  a  defect  therein  dae  to  his  ne^- 
gence.  If  the  kind  ot  barrier  tbe  parties  had 
agreed  to  maintain  was  InsuiBcient  to  turn 
the  bulls.  Walker  was  bound  to  provide  smne 
other  and  effectual  means  of  restraint,  and 
was  liable  for  any  Injury  resulting  from  bis 
breadi  of  this  obllgatlmi.  Whatever  dam- 
ages McAfee  was  entitled  to  w:ere  recovera- 
ble without  Invoking  the  action  of  Ihe  fence 
;  viewers.  Prather  v.  Reev^  28  Kan.  627.  Tbe 
pleadings  do  not  spedfy  Just  how  strong  a 
fence  tbe  parties  agreed  to  maintain,  nor  Is 
tbe  evId»iGe  more  ezplldit  on  that  point 
Perhaps  in  the  absence  of  any  reason  to  Uie 
ccmtruy  they  may  be  presumed  to  bava  had 
in  mind  the  standard  fixed  hy  law.  No  rea- 
son Is  aroarent  however,  why  tb«y  might 
not  have  agreed  to  build  a  barrier  of  a  great- 
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er  or  of  a  less  strengQi  than  that  of  a 
fence,  or  to  preserre  one  already  in  existence 
Id  Its  then  condition.  If  the  kind  of  fence 
the  contract  called  for  was  not  sufficient  to 
turn  the  bnlls,  the  omtsslon  to  keep  It  up 
could  not  have  caused  the  plalntUTs  Injury ; 
otherwise  It  might. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


ROYAL  SAI/r  CO.  v.  BOARD  OF  COM'RS 

OF  ELLSWORTH  COUNTY  et  al. 
(Supreme  Court  of  Kansas.   March  12,  1910.) 

(8ynabu$  fiy  the  Otmrt.) 
Taxation  <|  498*)— Acnon  bt  Taxpatbb— 

EXORBXTANT  VAI-UATIOW— INJUNCTION. 
While  the  decision  of  the  tax  commiBsion  In 
fixing  and  equalizing  the  assessment  of  property 
is  plenary  and  final  when  honestly,  although  er- 
roneously, made,  the  petitton  of  a  taxpayer  for 
an  Injunction,  m  which  it  is  allied  that  -the 
tax  commiasion  had  fixed  an  exorbitant  and  ex- 
cessive valuation  upon  its  property,  one  which 
It  knew  to  be  grossly  excessive,  and  tbat  it  bad 
placed  a  valuation  on  Its  property  much  higber 
than  it  had  placed  on  similar  i>roperty  owned  by 
others,  statra  a  good  cause  of  action  fOr  eqaita- 
ble  relief,  and  the  demurrer  thereto  should  have 
been  overruled. 

[Ed.  Kote.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  408.*] 

Appeal  from  District  Court,  Ellsworth 
County;  R.  R.  Rees,  Judge. 

Action  by  the  Royal  Salt  Company  against 
the  Board  of  Coon^  Commissioners  of  Ells- 
worth County  and  othon.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Ira  E.  Lloyd  and  N.  F.  Nourse,  for  appel- 
lant Dallas  Grover,  for  appellees. 

JOHNSTON,  C.  J.  The  Royal  Salt  Com- 
pany, whldi  is  engaged  in  mining,  crushing, 
and  refining  salt  in  Ellsworth  county,  brought 
this  action  against  the  board  of  county  com- 
missioners and  the  county  t^easu^er  of  Ells- 
worth county  to  enjoin  the  enforcement  and 
collection  of  taxes  levied  upon  Its  salt  plant. 
The  plant  consists  of  ground  four  acres  In 
extent,  together  with  buildings,  machinery, 
and  improTements  erected  and  placed  thereon 
for  crushing  and  reOning  the  product  of  the 
mines.  It  Is  alleged  In  the  petition  of  the  Roy- 
al Salt  Company  that  in  190S  the  county  as- 
sessor assessed  Its  property  at  $100,000;  that 
an  appeal  was  finally  taken  from  the  decision 
of  the  local  authorities  to  the  tax  commis- 
sion, and  upon  a  hearing  that  tribunal  found 
"that  the  actual  value  In  money  of  the  salt 
plant  of  the  Royal  Salt  Company,  including 
everything  In  the  way  of  property  and  rights 
appertaining  tiiereto,  Is  $260,000."  This  val- 
uation, it  is  alleged,  is  not  only  excessive, 
but  the  tax  commissioners  knew  It  to  be 
grossly  excesslTe  when  they  placed  a  valua- 


tion on  the  property  of  the  company.  It  Is 
spedflcally  alleged  that  the  actual  value  of 
the  property  was  not  more  than  $75,000,  and 
that  the  commissioners  well  knew  that  It 
was  not  worth  more  than  that  sum.  It  was 
further  stated  that  appeals  from  assessments 
of  the  plants  of  other  salt  companies  were 
pending  before  the  tax  commissioners  at  the 
same  time  as  the  appeal  In  the  present  case, 
and  that  the  decisions  in  those  cases  illustrat- 
ed the  arbitrary  and  illegal  action  of  the  com- 
mission In  the  valuation  of  the  property  of 
the  Royal  Salt  Company.  It  was  averred 
that  the  testimony  showed  beyond  dispute 
that  the  plant  of  the  Crystal  Salt  Company 
was  worth  more  than  that  of  the  Royal  Salt 
Company,  and  yet  the  former  was  only  as- 
sessed at  $92,000.  Again  that  the  plant  of 
the  Beris  Rock  Salt  Company  was  of  a  great- 
er value  than  that  of  the  Royal  Salt  Com* 
pany,  and  yet  it  was  assessed  at  only  $45,000, 
Another  case  was  the  plant  of  the  Kingman 
Salt  Company,  which  was  equally  as  valuable 
as  that  of  the  Royal  Salt  Company,  and 
which  was  only  assessed  at  $71,360.  It  was 
averred  that  every  member  of  the  tax  com- 
mission knew  that  each  of  these  plants  were 
of  equal  or  greater  value  than  appellant's 
property,  which  was  assessed  at  $260,000.  In 
another  averment  of  the  petition  it  appeared 
to  be  conceded  by  appellant  that  Its  property 
was  of  the  value  of  $97,250.67,  but  it  is  posi- 
tively alleged  that  the  tax  commission,  and 
each  member  of  It,  not  only  discriminated  In 
favor  of  other  salt  companies,  but  that  they 
knowingly  placed  a  valuation  on  appellant's 
property  much  more  than  doul>le  Its  acttial 
value. 

The  case  must  be  determined  on  the  aver- 
ments of  the  petition.  On  the  demurrer  to 
that  pleading  the  allegations  of  appellant 
are  to  t>e  taken  as  true.  They  are  to  the  ef- 
fect that  the  tax  commission  assessed  Qxe 
property  of  appellant  at  $260,000  when  the 
members  each  knew  that  It  was  of  less  value 
than  $100,000.  This  charges  a  conscious  dis- 
regard of  duty,  which  amounted  to  a  fraud 
upon  appellant  If  they  assessed  another  salt 
plant  at  $45,000,  knowing  that  it  was  of 
greater  value  than  that  of  appellant,  wl^idi 
was  placed  at  $200,000,  It  is  an  Intentional 
discrimination,  and  a  fraud  up<m  appellant, 
and  if  the  assessment  against  appellant  Is  ex- 
cessive, it  affords  good  grounds  for  the  inter- 
position of  a  court  of  equity.  Taxes  will  not 
be  enjoined  merely  because  they  seem  to  the 
court  to  be  excessive.  The  duty  and  discre- 
tion of  placing  a  valuation  on  property  for 
purposes  of  taxation  is  devolved  on  the  as- 
sessing officers,  and  a  court  may  not  assume 
this  task  merely  because  its  judgment  of  val- 
ue differs  from  that  of  the  officers.  Mere 
error  of  judgment  of  the  assessing  officers  Is 
no  reason  for  interference  by  a  court,  but  a 
taxpayer  is  entitled  to  the  honest  judgm^t 
of  the  assessing  officers.  If  an  asaemmeut  la 
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frandoleatly  made  exceaalye,  cnr  If  tt  Is 
tzarlly  or  caprldooBly  made,  and  la  ao  out  of 
proportbH)  to  tlie  actual  Talne  aa  to  giTO  rea- 
aonable  asBtiraiioe  tliat  fiie  offlcera  could  not 
have  bew  honeat  In  fixing  the  TalnaUon, 
coorta  of  SQuity  are  jortifled  In  enjoining  the 
enforcement  of  the  tax.  Synma  t.  GraTes,  65 
Kan.  628,  70  Pac.  681;  Flnn^  Connty  T.  Bul- 
lard.  77  Kan.  S48,  M  Pac.  129, 16  L.  B.  A.  (N. 
S.)  807;  Holton  Baectrlc  Co.  t.  Jackaon  Co.,  81 
Kan.  ti,  106  Pac.  468.  In  thla  case  the  {dead- 
er did  not  leave  the  matter  of  the  honesty  of 
the  assesament  to  Inference,  bnt  directly 
charged  that  tlie  aaaeesment  was  fraudulently 
made^  It  may  be.  aa  appellee  asserta,  that 
these  allegations,  so  broadly  and  poaltiTely 
stated,  cannot  be  eatabllahed  proof,  and  It 
may  be  that  the  principal  contention  In  the 
court  below  was  as  to  the  theory  on  which 
the  asaessment  should  have  been  made,  but 
the  aTerments  of  the  petition,  which  for  the 
present  must  be  accepted  as  true,  show  that 
the  assessment  Is  both  exceaslTe  and  fraudu- 
lent, and  hence  Itie  appellant  Is  entitled  to 
equitable  r^lef. 

In  addition  to  the  chaige  of  fraudulent  as- 
sesament appellant  oontraids  that  its  property 
was  valued  <m  the  wrong  theory.  The  fact 
that  the  commission  did  not  obtain  the  best 
evidence  of  value,  or  adopt  tlie  best  plan  in 
estimating  the  value  of  the  i^ant,  does  not 
entitle  appellant  to  Injunction.  It  must  ap* 
pear  that  the  theory  In  its  practical  operation 
was  hurtful  to  a^iellant,  and  that  through 
the  arbitrary,  capricious  and  fraudulent  ac- 
tliHi  of  the  taxing  oOcen  an  unjust  assess- 
ment was  made,  by  wblch  appellant  would  be 
required  to  pay  more  than  Its  share  of  the 
public  burdens.  It  Is  not  enough  that  the 
assessment  of  otho-  salt  companies  may  be 
proportionately  lees  Cban  Ita  own,  or  evoi  less 
than  tbny  cfhould  have  been;  for.  If  appel- 
lant's aaseasmeot  Is  not  excessive,  and  It  Is 
not  required  to  pay  more  thnTi  t*-"  share  of  the 
taxes,  It  Is  not  entitled  to  equitable  relief. 
Finney  County  v.  Bullard,  supra.  Neither 
are  the  taxing  officers  required  to  value  the 
groand  of  aiq>ellant  as  if  it  were  mdlnary 
agricultural  land.  Ita  value  depends  largely 
upon  the  quantity  and  quality  of  the  salt  de- 
posits under  the  surface  of  the  land,  and  Is 
not  governed  merely  by  the  quantity  of  salt 
mined  and  refined  during  the  ^ffecedlng  year. 
The  tax  commlsdon  In  fixing  and  equalizing 
values  may  avail  Itself  of  any  Information 
It  possesses  or  can  obtain  that  will  enable  it 
to  make  a  Just  estimate  of  the  actual  value 
of  the  plant,  and  Its  decision,  although  ev 
roneoua,  la  absolute  and  final  when  it  is  fair- 
ly and  honestly  made. 

As  the  petition  states  a  cause  of  action,  the 
demnrrer  should  have  been  overruled,  and  the 
case  tried  on  Its  merits,  and  for  this  error 
the  Judgment  will  be  reversed,  and  the  cause 
zemanded  for  a  new  trial.  All  the  Justices 
concurring. 


SATBR8  V.  M ISSOUBI  PAa  BT.  00. 
(Supreme  Court  of  Kansas.   Mardi  12,  IfllO.) 

(SvUdbiu  hp  the  Court.) 

1.  LANnLOBO  AWD  TSNAITT  (J  8S2*)— FLOOD- 

ZKo  La.nd»--Bicovsbt  or  Damaqbs— Bkoht 

or  LAnoLoan. 

A  landlord,  who  is  to  receive  a  share  of  the 
crop  as  rent,  may  maintain  an  action  witlioat 
Joining  the  tenant  and  recover  from  a  railway 
company  which  obstructed  a  ilver  resulting  in 
flooding  the  land  and  injuring  and  destroying 
part  of  the  crops  gxowine  thereon,  bnt  can  only 
recover  to  the  extent  of  nil  share. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  S  332.*] 

2.  Dauaoes  (S  112*)  —  FLooDiva  GBownro 
Cbop— Measube  or  Damaoes. 

The  measure  of  damages  for  the  destmction 
of  a  growing  crop  fs  the  value  of  the  crop  in  its 
condition  at  the  dme  and  place  it  was  destroyed, 
and,  if  only  Injured,  It  Is  the  difference  Id  value 
before  and  after  the  injary. 

[Ed.  Note.— For  other  cases^  see  Damages, 
Cent  Dig.  il  281-288;  D^Dlg.  1  m*r 

Appeal  from  District  Court,  FrankUn  Coun- 
ty; C.  A.  Smart,  Judge; 

Action  by  R  V.  Sayers  against  the  Mis- 
souri Pacific  BaUway  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Revers- 
ed and  remanded. 

B.  P.  Waggoner  and  J.  M.  Challls,  for  ap- 
pellant  F.  M,  Harris,  for  appellee. 

JOHNSTON,  a  J.  O.  y.  Sayers,  who 
owned  a  farm  and  a  half  interest  In  a  crop 
growing  thmcHi,  broi^ht  an  action  against 
the  Missouri  Pacific  Bailway  Company  to 
recova>  damages  caused  by  the  alleged  neg- 
ligence of  the  railway  company  In  -ob- 
structing the  Harais  des  Cygnes  river,  and 
thus  throwing  the  water  back  <m  the  Sayers 
farm  and  destroying  a  part  of  his  cn^. 
The  case  was  tried  with  a  Jury  wbl<^  re- 
turned a  verdict  In  favor  of  Sayers  for  9260, 
and  from  the  Judgment  rendered  tbereon  the 
railway  company  appeals.  It  appears  that 
in  the  early  part  of  1906  the  railway  com- 
pany undertofA  to  i^Mlr  a  bridge  across 
the  river  near  Ottawa,  and  in  doing  so 
placed  two  lines  of  piles  across  the  river 
which  were  fastened  together  wlUi  timber 
and  braces.  In  June,  1906,  when  heavy 
rains  fell  large  quantities  of  drift  and  dfibrls 
were  carried  down  the  river  and  lodged 
against  the  piles  and  bridge,  thus  forming  an 
obstruction  which  resulted  in  overflowing 
Sayers'  farm  and  injuring  his  crop.  The 
farm  adjoined  the  river,  and  had  been  leased 
to  a  toiant  on  condition  that  Sayers,  the 
landlord,  should  receive  as  rental  one-half 
of  the  wheat  and  com  grown  on  the  place. 
The  overflow,  allied  to  have  been  negligent- 
ly caused  by  the  railway  company,  injured 
the  crop  of  the  tenant  as  well  as  that  of  the 
landlord,  but  In  this  action  Sayers  only  ask- 
ed for  the  loss  whldi  he  had  snstalned. 
There  was  testimony  tending  to  show  that 
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the  water  was  two  or  tbree  feet  blgber  above 
the  ohstmctlon  made  1^  the  piling  and  bridge 
than  it  was  bdow  it,  and  that  after  the  ob> 
Btrnction  was  washed  out  b7  Oie  force  of 
the  current  the  water  thrown  back  on  Bay- 
ers' farm  lowered  rapidly.  From  the  tes- 
timony it  also  appeared  that  on  other  oc- 
cations  when  the  flooded  water  reached  the 
same  goieral  lerd  In  that  region  and  there 
was  no  piling  to  obstruct  the  flow  the  wa- 
ter did  not  back  npon  and  overflow  the  Say- 
ers  Carm. 

It  is  contended  on  tfaia  appeal  that  Sayers 
was  not  entitled  to  any  damages;  that  bfs 
tenant  was  the  owner  of  the  crop',  and  that 
until  the  landlord's  share  was  severed  and 
set  apart  to  falm  he  bad  no  such  Interest  In 
the  crop  as  would  warrant  him  in  bringing 
an  action  for  Injury  to  any  part  of  It  Many 
authorities  are  cited  to  show  that  as  be- 
tween the  landlord  and  the  tenant  the  lat- 
ter Is  entitled  to  the  possession  of  the  rented 
land  until  the  crop  Is  grown  and  the  land- 
lord's share  dellvwed  In  accordance  with 
the  contract  of  lease,  but  no  question  as  to 
the  right  of  possession  as  between  landlord 
and  tenant  arises  here.  Both  have  an  inter- 
est in  the  crop  and  are  In  a  sense  tenants  in 
common  of  the  crop  until  a  division  Is  made, 
but  each  has  an  ownership  which  he  has  a 
right  to  protect  Dodson  v.  Ck>Tey,  81  Kan. 
320,  105  Fac.  619.  The  statute  defines  the 
kind  of  interest  a  landlord  has  where  the 
rental  Is  a  share  of  the  crops  grown.  It 
jffovldes  that  **when  any  such  r«it  is  pay- 
able in  a  share  or  certain  proportion  of  the 
crop  the  lessor  shall  be  deemed  the  owner 
of  such  share  or  proportion,  and  may  if  the 
tmant  refuses  to  deliver  him  such  share  or 
proportion  enter  npon  the  land  and  take  pos- 
session of  the  same  or  obtain  possession 
thereof  by  action  of  replevin."  Gen.  St 
1901,  i  3S09.  This  provision  gives  the  land- 
lord an  individual  ownership  in  the  crop, 
and  for  an  Injury  to  that  Interest  he  can  re- 
cover without  joining  the  tenant  as  plaintiff. 
In  Larkin  v.  Taylor,  6  Kan.  433.  It  was  held 
that  a  tenant  might  recover  against  a  wrong- 
doer for  the  loss  of  a  crop  without  making 
the  landlord  plaintiff  In  the  proceeding,  but 
It  was  further  held  that  he  could  only  re- 
cover for  his  own  Interest  The  landlord  is 
likewise  limited  in  his  recovery  to  the  dam- 
age done  to  his  shares  and  this  he  may  have 
without  awaiting  the  co-operation  of  a  t«i- 
ant  who  is  not  a  necessary  party  In  brli^- 
Ing  an  action  against  the  wrongdoer  and 
wliether  he  Is  a  prc^r  party  It  Is  not  nec- 
essary to  determine.  Neal  v.  Ohio  River  R. 
Co.,  47  W.  Va.  816,  34  S.  B.  914;  Texas  A 
Padflc  By.  Co.  v.  Saunders,  4  Wlllson.  Civ. 
Cas.  Ct  App.  S  804,  18  S.  W.  793;  Gulf  C. 
&  S.  F.  By.  Co.  V.  Caldwell  (Tex.  Civ.  App.) 
102  8.  W.  461;  Atlanta  &  B.  Air  LJne  By. 
V.  Brown.  168  Ala.  607,  48  South.  78. 

The  only  other  question  which  appears  to 
have  beok  presented  on  the  motion  for  a 
new  trial  la  whether  the  court  applied  the 


pnqper  measure  of  damages  fbr  ttie  Injury  to 
or  loss  of  the  growing  crop.  The  railway 
company  asked  for  an  Instruction  that  if  the 
issues  w«e  found  for  the  plaintiff  he  could 
only  recover  one-half  of  the  value  of  the 
crop  destroyed  at  the  time  the  damage  oc- 
curred. Instead  of  this  measure  the  court  In- 
structed that  **The  plaintiff  alleges  In  Us  pe- 
tition that  he  had  rented  this  land  to  ten- 
ants, and  that  it  was  planted  in  wheat  and 
com.  and  he  claims  that  he  was  to  receive  as 
rent  for  said  land  one-half  of  the  wheat  de- 
livered in  Ottawa,  and  one-half  of  the  com 
placed  in  the  cribs  on  the  farm,  and  that  he 
was  to  pay  one-half  of  the  expenses  of 
threshing  the  wheat  If  be  naoYen  you 
should  allow  him  Just  compensation  for  his 
loss.  He  should  recover  one-half  of  the  total 
loss  of  the  wheat,  occasioned  by  the  ^ult  of 
the  defendant  as  alleged  tn  the  petition,  and 
that  value  should '  be  based  npon  the  tkir 
market  value  of  the  wheat  In  Ottawa  at  tJw 
time  of  its  maturity,  less  one-half  of  the  ex- 
pense of  threshing.  Likewise,  he  should  re- 
cover one-half  of  the  total  loss  of  com  can»< 
ed  by  the  defendant's  fault  as  alleged  in  the 
petition,  which  value  should  be  ascertained 
from  the  fair  market  value  of  the  com  on 
the  farm  at  Ite  maturity."  This  ruling  can- 
not be  approved.  The  auOiorltleB  goterally 
agree  that  the  measure  at  damages  for  the 
destruction  of  a  growing  crop  Is  the  value  of 
ttie  crop  In  Its  condition  at  the  time  and 
place  it  was  destroyed  and  where  It  is  in- 
jured but  not  destroyed  it  Is  the  difference  in 
value  before  and  aftw  the  Injury.  The  ques- 
tion came  before  this  court  in  the  early  case 
of  Hays  V.  Crist,  4  Kan.  350.  There  a  grow- 
ing crop  was  injured  by  trespassing  animals, 
and  the  plaintiff  insisted  that  be  was  en- 
titled to  the  worth  of  the  crop  at  nutturlty, 
but  the  court  htid  that  "the  only  Just  rule 
by  which  damages.  If  any  bad  been  done  to 
the  crop,  could  be  estimated  was  to  conflne 
the  estimate  to  what  it  (the  crop)  was  worth 
when  the  trespass  was  committed."  See, 
also.  St  L.  &  S.  P.  By.  Co.  v.  Bits,  33  Kan. 
4M,  6  Fac.  538.  It  is  argued  that  an  Imma- 
ture crop  Is  Incapable  of  valnati<m;  that  a 
crop  which  bad  been  growing  but  a  few 
we^  is  no  more  than  green  Uades  or  stalks 
which,  If  then  severed,  would  be  of  no  prac- 
tical use  or  value,  and  that  thnefore  it 
would  he  unjust  to  measure  the  damages  as 
of  the  time  of  the  injury.  We  all  know  that 
growing  crops  are  frequently  bought  and 
sold  and  their  value  at  the  dme  is  estimated 
the  contracting  parties.  Valid  ebattd 
mortgages  are  given  on  growing  crops  under 
which  th^  may  be  sold,  and  they  are  also 
subject  to  sale  upon  attachment  or  execution 
where  they  are  appraised  and  their  value 
estimated  In  their  Immature  condition,  and 
this  seems  to  be  done  without  any  particular 
difficulty.  Such  a  cnv  has  an  actual  and 
also  potential  ^stence,  and  a  fair  valuation 
can  be  made  by  witnesses  of  experience  who 
are  acquainted  with  the  character  of  the 
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land  <m  wblch  It  Ib  growliig  and  tbe  product 
derived  from  such  land,  when  properly  cul- 
tlrated,  tbe  ordinary  course  of  agrtenltnre 
and  tbe  climatic  ctmdltlonB  In  tbe  region, 
the  market  price  of  rlpmed  grain,  or  prod* 
net.  In  tbe  Tldnlty  -wboi  mature,  and  alao 
bow  far  tbe  crop  had  progressed  toward  ma- 
torlty  -vAen  injured  or  destroyed.  Consid- 
watlon  maj  be  takoi  of'  these  and  perhaps 
other  conditions  In  estimating  tbe  Talne  of 
the  crop,  but  these  are  not  m^isures  of  val* 
ae,  bnt  only  evidence  to  enable  a  Jury  to  de- 
termine tbe  value  of  tbe  crop  at  tbe  time  and 
place  of  the  Injury  and  deetructlon.  Tbe 
owner  ia  entitled  to  recovw  tbe  actual  loss 
vrtilch  be  sustained,  and  It  was  an  immature 
crop,  subject  to  many  contlngrades  and  open 
to  attack  by  nomerous  enemies,  and  not  a 
mature  crop  iriiich  be  lost  While  tbe  au- 
tbfHlties  are  generally  agreed  that  tbe  dam- 
ages mutt  be  measured  as  of  tbe  time  of 
tbe  injury  and  loss,  tbore  is  some  variety  of 
expicealOD  as  to  tbe  methods  of  reaching 
that  result  Scune  are  to  tbe  eifect  that  it 
Is  tbe  actual  value  at  tbe  time  of  the  1o«b, 
and  others  that  it  Is  tbe  market  value  of  tbe 
crc^  at  that  time.  Some  say  it  Is  the  value 
of  the  crop  when  destroyed,  considered  in 
ooiinectlon  with  tbe  valne  of  tbe  right  which 
the  owner  had  to  mature  and  gatbor  It; 
others,  that  a  propw  criterion  Is  the  value 
when  matured  aftw  deducting  fbr  future 
contingencies  and  the  expenses  for  cultivation 
and  care.  Some  arrive  at  tbe  result  by  tak- 
ing the  difference  In  tbe  value  of  tbe  land 
before  and  after  the  injury  or  loas  of  tbe 
crop,  while  others  bare  gone  to  the  extent 
of  holding  that  tbe  rental  value  of  the  land 
tw  tbe  season  is  tbe  basis  for  computing  tbe 
loss.  These  authorities  are  gatboed  in  an 
tiaborate  note  to  Teller  v.  Bay  A  Hirer 
Dredging  Company,  12  L  R.  A.  (N.  S.)  207. 
See,  also.  Candler  v.  Washoe  Lake  Reservoir 
&  Galena  Creek  Ditch  Co.,  28  Nev.  ISl,  60 
Pac.  761,  6  Am.  &  Eng.  Ann.  Cas.  946;  Tel- 
ler T.  Bay  ft  lUver  Dredging  Co.,  151  Cal. 
20e,  90  Pae.  942,  12  L  R.  A.  (N.  &)  267.  12 
Am.  ft  Bug.  Ann.  Cas.  782. 

As  has  abeady  been  indicated  a  liberal 
rule  ae  to  proof  of  tbe  value  at  tbe  time 
and  place  of  tbe  loss  should  he  applied.  It 
vras  proper  in  thia  case  to  receive  evidence 
of  the  character  of  Sayers'  land,  tbe  kind 
of  cn^  wblcb  It  was  capaUe  of  producing 
under  wdlnary  conditlona,  tbe  average  yield 
of  wheat  and  cwn  crops  <m  that  and  similar 
lands  in  tbe  nelgbbortiood  with  like  treatment 
and  cultivation,  the  stage  of  growth  the  crop 
was  In  at  the  time  of  the  flood,  tbe  maAet 
value  of  the  ^eat  and  com  in  that  vicinity 
about  tbe  time  «f  tbe  loss  and  any  other 
tects  going  to  diow  tbe  value  of  the  nnde- 
veltved  crop.  Such  proof  Is  received  to  show 
tbe  value  of  tbe  crop  aa  It  stood  at  the  time 
It  was  Injured  and  not  its  probable  value 
when  It  was  mature  and  In  tbe  granary. 


There  Is  a  contention  that  tbe  Instruction 
could  not  In  any  event  have  been  prejudicial 
as  tbe  wheat  crop  had  almost  reached  matu- 
rity when  it  waa  flooded  and  Injured.  Tbe 
overflow  occurred  about  June  8tb,  and  as 
tbe  wheat  was  then  nearly  ripe  It  Is  prob- 
able that  there  was  but  little  dlffovnce  In 
value  between  it  and  a  mature  crop,  bnt  It 
was  still  subject  to  a  number  of  contingen- 
cies which  might  affect  its  value.  For  In- 
stance, a  hail  storm  m^bt  seriously  Injure 
the  crop  and  greaUy  reduce  Its  value;  heavy 
rains  might  make  it  Impossible  to  cut  and 
harvest  the  wheat  in  season  so  that  much  of 
it  might  bare  been  lost;  continued  wet 
weather  while  it  was  In  the  shock  and  be- 
fore it  could  be  stocked  or  threshed  might 
cause  the  wheat  to  sprout  and  thus  make  it 
of  an  inferior  grade  and  quality.  These  are 
some  of  tbe  contingencies  which  a  buyer 
would  consider  In  purchasing  a  cn^  In  early 
June,  and  shows  too,  that  there  Is  a  snbston- 
tial^ilference  in  value  between  a  crop  ready 
for  harvest  and  one  already  harvested  and 
garnered.  However,  they  are  basards  against 
which  insurance  may  be  bad  and  wblcb  a 
man  of  experience  might  fairly  estimate  in 
measuring  tbe  mlue  of  tlie  growing  crop; 
The  com  was  necessarily  young  and  small 
in  the  early  part  of  June  when  It  was  Injur 
ed  and  destroyed.  Mudi  cultivation  was 
necessary  to  mature  It  and  there  was  consid- 
erable risk  that  the  crop  might  be  greatly 
shortened  1^  unOivorable  conditions  over 
which  tbe  owner  lud  no  control.  In  the  to- 
struction  no  consideration  was  given  to  these 
tbli^  nor  were  tbe  Jury  authorised  to  make 
any  allowance  for  cultivation  or  deduction 
for  Immatuiity.  On  the  other  hand  the  Jury 
were  in  eff^  told  that  Sayers  vras  entitled 
to  the  value  of  tbe  crop  as  it  vould  be  at 
maturity  wboi  his  actual  loss  was  Ito  value 
when  Injured  and  destroyed. 

There  ajfipeaiB  to  be  nothing  substantial  in 
the  other  contentions  of  ai^llant;  hut  for 
the  error  in  the  instmctionB  the  Judgmmt 
must  be  reversed  and  the  cause  remanded 
for  a  nev  trial.  All  tbe  Justices  concurring, 
except  BENSON,  J.,  who  did  not  sit 


UBSSENGEB  v.  GERHAN-AHBRIOAM 
INS.  CO. 

(Sapreme  Conrt  ot  Colorado.   March  7,  1910.) 

1.  Insubancx  (8  146*)— CoKSTRuonoii  of  Con- 

TBAOT. 

An  iavaranoe  contract  must  receive  that 
construction  which  Is  most  probable  and  nataral 
under  the  clrcnmstances,  lo  as  to  attain  the  ob- 
ject which  the  parties  to  It  had  in  contempla- 
tion in  making  It 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  292,  29C ;  Dec.  Dig.  {  146.*] 

2.  ConiBACTB  (8  160*)— Construction— iHTEir- 

nON— EJZTBIlfBIO  CutCUUBXANCES. 

In  construing  a  contract,  tbe  first  point  to 
ascertain  is  what  the  parties  meant  and  in- 
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tended  trom  the  worda  employed ;  and,  as  an  aid 
in  this  respect,  the  sitnation  of  the  parties  and 
the  facts  and  drcnnutancea  surroanding  the 
transaction  at  the  time  of  the  execution  of  the 
contract,  as  also,  its  sabject-matter  and  the  ob- 
ject of  the  parties  making  it,  may  be  taken  into 
consideration. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent  Dig.  |  762;  Dec.  Dig.  fi  ieO.«] 

8.  Evidence  (|  460*)— Parol  Bvidbno»— Ooh- 

BTRDCTION  OF  INSUBANCB  CONTaAOT— PBOF- 
KKT7  COVBBKD— "Ih  YABD." 

Parol  evidence  is  admissible  to  show  tliat 
a  fin  policy,  which,  besides  insuring  the  property 
in  a  bnildinK,  also  insured  the  propert^r  in 

i'ard,  incladed  by  the  term  "in  yam"  property 
ocated  in  a  vacant  lot  across  the  street  from 
the  buildii^,  where  it  was  manifest  that  prop- 
erty outside  the  building  was  intended  to  Im  in- 
sured, and  there  was  oo  yud  adjoining  the  build- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2116,  211»;  Dec.  Dig.  I  460.* 
For  other  definition^  aee  Wwdi  and  Pbxasea, 

Tol.  4,  p.  3487.] 

4.  Appeal  and  Ebbos  (9  194*>— Nxcessitt  or 
Objbctiow— Plbadimq.  ^ 
Where  no  objection  la  taken  to  a  replica- 
tion in  that  it  was  a  departoK,  such  goeatlon 
will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S  1244;  Dec  Dig.  f  194.*] 
White,  diascutdng. 

En  Banc  Error  to  District  Cotirt  City  and 
County  of  Denver;  Harry  0.  Riddle,  Judge. 

Action  1^  K.  B.  MeasengOT  against  the  Ger- 
man-American Insurance  Company.  From 
a  Judgment  tm  defendant,  plaintiff  brings 
error.  Reversed  and  remanded. 

John  R.  Smith  and  H.  B.  Woods,  for  plain- 
tiff in  orror.  Sylvester  Q.  WilUamB,  for  de- 
fendant In  error. 

OABBERT,  J.  Messenger  brought  snlt 
against  the  German-American  Insurance 
Company  to  recover  the  value  of  merchan- 
dise destroyed  by  Are,  which  he  claimed  was 
covered  by  a  policy  of  Insurance  issued  by 
the  company.  Judgment  was  rendered  for 
the  defendant,  from  which  the  plaintiff  ap- 
pealed. We  cannot  entertain  the  appeal  for 
want  of  Jurisdiction;  but,  by  virtue  of  the 
provisions  of  tbe  Civil  Code  (section  388a), 
the  insurance  company  having  entered  an 
appearance,  we  have  directed  that  the  cause 
be  entered  as  pending  on  wror,  and  will 
consider  it  accordingly. 

The  policy  Insured  plaintiff  against  loss 
by  Are  on  "the  following,  described  property 
while  located  and  contained  as  described 
herein,  and  not  elsewhere,  to  wit"  The 
property  Insured  is  described  on  a  typewrit- 
ten slip  (attached  to  the  policy)  as  follows: 
"(1,400  on  all  his  stociE  of  merctiandlse, 
chiefly  agricultural  Implements,  engines  and 
supplies,  their  equipments  and  extra  parts  of 
all  kinds  and  descriptions,  knocked  down  or 
set  up.  and  all  other  merchandise  kept  by 
htm,  Including  boxes  and  packages  for  and 
containing  aame,  and  packing  materiala,  bla 


own  or  held  by  him  in  trust  or-  on  commls- 
slon,  or  on  storage,  or  for  r^air,  or  sold  bat 
not  delivered,  or  for  which  he  may  be  le- 
gally liable"— and  "|100  on  his  office  aUd 
storeroom  furniture  and  flxtores  of  all  klnda 
and  descriptions.  Including  advertlsbig  ma- 
teria Is,  circulars,  catalogues,  cuts,  counters, 
shelving,  showcases,  typewriters,  safes,  car- 
pets, scales,  trucks^  linoleums,  office  station- 
ery, and  supplies,  cash  rasters,  letter  fliea 
and  presses,  signs  and  awnings  In  and  upon 
building,  and  on  such  betterments  and  Im- 
provements to  the  building  as  may  have  been 
made  by  the  assured  (lessee)  and  recognized 
by  the  lessor  In  the  lease  as  being  the  prop- 
erty of  the  assured,  all  while  contained  In 
the  two-story  and  basement  composition 
roofed  brick  building  and  additions,  adjoin- 
ing and  communicating,  situate  No.  1710 
(map  No.  1712)  Fifteenth  street,  Denver, 
Colorado,  occupied  for  mercantile  purpoees." 
Immediately  f(^lowlng  this  description  of  the 
property  Insured,  and  on  the  aame  slip,  are 
several  printed  provisions,  among  which  Is 
the  following:  "This  policy  shall  cover  all 
merchandise  and  goods  with  tlielr  spare 
parts  as  descrll^ed,  while  located  in  above- 
described  building,  vaults,  ehowcaaes,  win- 
dows, vestibules,  under  sidewalks,  or  upon 
sidewalks,  In  yard,  on  platforms  in  rear 
and  alley  adjoining  above^escrlbed  build- 
ing, and  in  railroad  cars  on  tracks  immedi- 
ately adjacent  thereto." 

Tbe  property  "in  yard"  consisted  of  agri- 
cultural implements.  That  destroyed  was  a 
grain  separator  and  attachments.  It  devel- 
oped at  the  trial  that  this  property  wben 
burned  was  located  on  a  vacant  lot  in  a 
block  across  the  street  The  trial  court  held 
that  It  was  not  Included  in  the  policy.  Coun- 
sel for  plaintiff  then  offered  to  prove  that  for 
several  years  Messenger  had  his  place  of 
business  opposite  and  down  Wyncoop  street, 
from  1710  Fifteenth  street;  that  in  connec- 
tion with  that  place  of  business  he  had  for 
many  years  used  as  a  yard  the  vacant 
ground  upon  wblch  the  property  destroyed 
was  located;  that  wha  he  moved  to  1710 
Fifteenth  street  he  continued  to  use  the 
same  ground  for  the  same  purpose;  that  be 
had  been  Insured  with  the  defwidant  com- 
pany during  these  periods;  that  the  latter's 
agents  who  took  and  wrote  the  policies  and 
delivered  them  to  him  listed  the  property 
in  the  yard  as  being  insured  under  such  poli- 
cies, and  recognized  that  the  vacant  ground 
where  the  property  was  located  was  the 
place  where  his  property  insured  In  yard 
was  stored;  that  all  he  had  at  1710  Flfteoith 
street  was  the  bnlldlng,  and  that  ha  bad 
nothing  to  do  with  any  ground  immediately 
connected  therewith;  that  his  Insured  prop- 
erty In  yard  consisted  mostly  of  threshers 
and  engines,  which  had  to  stand  oi^tdoors  at 
all  times  on  the  vacant  gromid  wbtte  tb» 
property  wu  destroyed,  and  that  tbe  com- 
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pany  knew  It  He  further  offered  to  prove 
that  at  time  of  the  laauance  of  the  policy 
sued  Qpon,  and  all  precedCTt  policies  Issned 
by  the  same  company,  and  from  time  to 
time,  the  plaintiff  had  pointed  out  to  the 
agents  of  the  d^endant  the  property  In  yard 
where  that  destroyed  was  located  as  being 
the  property  which  he  desired  to  Insure.  Al- 
so, that  the  character  of  property  In  yard 
could  not  be  stored  or  contained  In  a  build- 
ing such  as  stood  at  1710  Fifteenth  street, 
and  that  all  these  matters  were  communi- 
cated to  and  known  by  the  defendant  com- 
pany at  the  time  It  Issued  the  policy  in  suit. 
He  also  offered  to  prove  that  this  policy  was 
delivered  to  plaintiff  by  the  defendant  with 
the  express  understanding  and  agreement 
that  the  property  located  in  the  yard  refer- 
red to  was  insured  under  it  These  offers 
were-  refused. 

According  to  the  offers  made  by  plaintiff, 
the  Intention  of  the  parties  was  to  insure  the 
pn^terty  destroyed  when  located  at  the  place 
It  was  burned.  The  plaintiff  paid  the  premi- 
um for  the  purpose  of  effecting  snob  Insur- 
ance, and  the  company  gave  him  to  under- 
stand that  it  was  Insured  when  located  at 
that  place.  In  such  circumstances  it  should 
be  required  to  comply  with  Its  contract  of 
Indemnltyt  unless  then  !■  some  reason  in 
law  which  relieves  it  The  only  defense  In- 
terposed Is  that  the  proporty  when  burned 
was  located  dsewhere  than  at  the  place  de- 
scribed In  the  policy;  tiiat  Is  to  say,  on 
ground  which  was  not  embraced  In  the  de- 
■crlptloB  in  the  pdllqr  nnder  tbe  designation 
**ln  yard."  The  question  thm  presented  Is 
whether  or  not  the  facts  and  drcnmstances 
which  the  plaintiff  ottwed  to  prove  were  ad- 
missible for  tbe  purpose  of  aiding  in  ascer^ 
talnlDf  what  place  was  meant  by  the  ex- 
proBslon  *in  yard"  In  tbe  policy.  The  con- 
tract of  fire  insarance  is  one  ct  ind^nlty, 
and  this  w^-establlshed  tact  Is  the  source  of 
seroral  Important  doctrines  In  the  law  of  fire 
Insurance,  among  whlcb  Is  that  when  a  loss 
occurs,  It  will  be  given  that  construction 
of  which  it  iB  susceptible  which  will  make  It 
one  in  fact  and  hence  It  follows  tba^  like 
all  other  contracts,  It  must  receive  that  oon- 
r  Btmctlon  whldh  Is  most  probable  and  natural 
under  the  circumstances,  so  as  to  attain  tbe 
object  which  the  part^  to  It  had  In  contem- 
plation In  maktctf  it  Hewitt  v.  Watertown 
Fire  Insurance  Ca,  56  Iowa,  823,  7  N.  W. 
696,  S9  Am.  R^  174.  In  construing  a  con- 
tract  the  flist  point  to  ascwtaln  Is  what  Uie 
parties  meant  understood,  and  Intended  from 
the  words  emi^oyed,  and.  as  an  aid  in  this 
teBpect,  the  situation  of  tbe  parties,  and  the 
facts  and  drcnmstances  surrounding  the 
transactlan  at  the  time  of  the  executitm  of 
the  contract,  as,  ateo.  Its  subject-matter  and 
tbe  object  of  the  parties  in  making  it  may 
be  taken  Into  consideration.  St.  L.  Ckb  v. 
TIem«y.  6  Oolo.  682;  Colo.  F.  &  I.  Co.  t. 
Pryor,  26  Coto.  640;  07  Pat  61. 


As  tersely  stated  by  Judge  Sanborn,  In 
Tlllitt  V.  Mann.  104  Fed.  421,  43  C.  C.  A.  617: 
*^e  primary  rales  for  the  construction  of 
contracts  are  that  the  court  may  put  Itself 
In  the  place  of  the  contracting  parties,  and 
then,  In  view  of  all  the  facts  and  drcnmstan- 
ces surrounding  them  at  the  time  of  the  ex- 
ecution of  the  instrument  consider  what  they 
intended  by  the  terms  of  their  agreement  &nd 
that  when  the  Intratlon  is  manifest,  it  will 
control  in  the  interpretation  of  the  Instru- 
ment, regardless  of  inapt  expressions  and 
technical  rules  of  constractlon."  In  McKees* 
port  M.  Co.  V.  Ben  Franklin  Ins.  Co.,  173  Pa. 
53,  34  Atl.  16,  in  8[>eaklng  of  rules  ai^llcable 
to  the  constractlon  of  polides  of  Insnrance,  it 
was  held  (quoting  from  tbe  syllabus):  "The 
drcnmstances  surrounding  the  making  of  the 
contract  and  affecting  the  subject  to  which  it 
relates  form  a  sort  of  context  that  may  pnH>* 
et\j  be  resorted  to  fbr  aid  In  detomlnlng 
the  meaning  of  the  words  and  provisions  of 
the  contract" 

From  an  inspection  of  the  policy  itself,  it 
appears  that  the  major  portion  of  the  insur- 
ance was  upon  a  stock  of  merchandise  chief- 
ly agricultural  implements.  By  the  terms  of 
the  policy  It  was  contemplated  that  some  of 
this  property  would  not  be  located  in  tbe 
buUdlng  mentioned.  The  description  of  the 
location  <3t  this  character  of  property  was 
embraced  in  a  printed  form,  no  doubt  usually 
employed  by  the  company  in  insuring  propw- 
wbere  part  of  It  Is  located  elsewhere  than 
In  a  spedflc  structure— a  stodk  deacrlptlon, 
80  to  q>eak,  employed  in  such  drcnmstanceSt 
diosen  by  the  company— and  It  should  there> 
fore  be  construed,  tt  practicable^  so  u  to 
cover  ttie  pn^rt^  Intended  to  be  insured. 
The  property  described  In  the  second  clause 
of  the  slip  attached  to  the  policy  was  Insured 
while  contained  In  the  building  spedfled. 
That  described  In  the  first  dause  of  the  Slip 
was  also  Insured  while  contained  In  that 
building,  and,  in  addition,  when  located  In 
Bpe^fled  places.  Bach  of  these  excqitlons 
to  the  requirement  that  the  property  was 
only  Insured  whUe  contained  In  the  build- 
ing mentioned,  was  emteaoed  In  the  printed 
portion  of  tbe  jwllcy.  One  of  these  ucep- 
tioiu  was  "In  yard." 

From  tbe  focts  and  circumstances  which 
plaintiff  offered  to  prove  it  was  apparent  that 
he  bad  a  yard  where  he  k^t  proiwrty  of  the 
kind  described  In  the  first  clause,  describ- 
ing property  insured  at  die  time  tbe  policy 
in  suit  was  Issued.  The  purpose  on  Us  part 
was  to  Insure  It  when  located  thereon.  The 
intrat  of  the  company  was  to  Insure  it  at 
that  placew  Unless  it  was,  In  fact  Insured, 
plaintiff  performed  a  usdees  act  In  taking 
out  the  policy  In  so  far  as  It  described  prop- 
erty which  was  to  be  Insured  "in  yard,"  and 
the  Insurance  company  received  a  premium 
for  which  It  Incurred  no  obligation  and  r(v 
tgmed  nothing.  Tbe  property  of  the  char- 
actor  under  constderatlon  constituted  tbe 
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principal  part  of  tbe  merchandlae  In  which 
plaintiff  dealt,  and  which  he  kept  on  hand. 
He  had  no  yard  with  which  the  building  he 
occupied  as  an  office  as  described  in  the  pol- 
icy was  directly  connected.  The  company 
knew  this,  and  also  knew  where  the  yard  In 
which  he  did  keep  the  agricnttural  Imple- 
ments was  situate.  It  listed  them  as  part  of 
the  property  insured,  and  engaged  to  Insure 
them. 

The  exceptions  to  the  requirements  that 
the  property  was  only  Insured  while  con- 
tained In  the  building  mentioned  are  suffi- 
ciently spedflc  from  which  It  can  be  readi- 
ly ascertained  from  the  policy  itself  what 
vaults,  showcasee,  windows,  veetlbnles,  aide- 
walks,  platforms,  and  cars  were  meant;  but 
this  is  not  true  with  respect  to  tbe  yard.  It 
might  be  in  the  rear,  or  on  either  side  of  tbe 
building,  or  It  might  be  separated  from  it  by 
another  structure  or  fence,  or  there  might  be 
no  yard  whatever  in  connection  with  the 
property,  and  yet  It  is  apparent  from  the 
facts  and  circumstancea  that  plaintiff  had  a 
yard  where  he  continuously  kept  property  of 
the  kind  described  in  the  policy,  and  that 
it  was  the  intuition  of  both  parties  to  insure 
the  property  therein.  From  the  language 
employed  in  the  policy  the  most  that  can  be 
claimed  for  it,  with  respect  to  the  yard,  Is 
that  it  was  a  yard  adjoining  the  tnillding, 
but  thds  does  not  necesBarily  mean  adjoining 
to  or  on,  but,  accordii^  to  the  clrcnnutances, 
may  be  Intoided  to  denote  that  to  which  it 
refers  as  being  "near,"  "close  by,"  '^Ighbor- 
Ing,"  or  "not  far  from."  Under  such  descrlp- 
tlon,  tbe  only  waj  to  definitely  determine  the 
location  of  the  yard  mentioned,  or  what 
g^nnd  was  Intended  to  be  embraced  under 
that  designation  in  the  policy,  la  to  ascertain 
from  the  facta  and  drcnmstances  surrounding 
the  transaction  what  ground  lAalntlfl  was 
nslng  outside  the  building  specllled  upon 
which  to  store  bis  agricultural  implonents  at 
the  time  tb^  were  listed  by  the  agenta  of 
the  company  and  the  policy  In  suit  was  Is- 
sued. Following  this  course  enables  us  to 
ascertain  what  ground  was  meant  by  the  term 
"In  yard,"  and  construing  the  yard  mention- 
ed In  the  policy  as  the  one  which  plaintiff 
was  using  when  the  company  Issued  Its  pol- 
icy, results  In  giving  the  contract  a  construc- 
tion which  Is  perfectly  natural  and  probable, 
effectuates  the  object  the  parties  had  in  con- 
templation In  making  it,  and  does  no  violence 
to  any  language  employed  in  the  policy  be- 
cause it  is  only  by  resorting  to  the  circum- 
stances connected  with  and  surrounding  the 
transaction  that  the  intent  of  the  parties  with 
respect  to  the  location  of  the  yard  can  be 
determined. 

It  Is  contended  on  behalf  of  defendant  that 
the  replication  filed  by  plaintiff  to  Its  an- 
swer, under  which  It  Is  assumed  plaintiff  re- 
garded the  offers  made  as  competent,  was  a 


departure  from  the  cause  of  action  stated 
In  the  complaint,  and  for  this  reason  the  of- 
fers were  properly  rejected.  It  is  not  neces- 
sary to  determine  this  question.  The  record 
does  not  disclose  that  any  objection  was  made 
to  the  replication  on  that  ground.  An  ob- 
jection that  a  replication  was  a  d^arture 
from  the  cause  of  action  originally  pleaded, 
or  introduced  a  new  cause  of  action,  will  not 
be  considered  on  review,  where  it  does  not 
appear  that  any  objection  was  made  or  excep- 
tion taken  to  the  replication  for  that  reason. 
King  V.  Rea,  13  Colo.  69,  21  Pac.  1084. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  farth« 
proceedings  in  accordance  with  the  Tiewa  ex- 
pressed in  this  <vinlon. 

Bereraed  and  remanded. 


WHITE,  J., 
tldpatinc. 


dlBsmts.   HIIJ:%  J.,  not  jfttr- 


a^NNAN  V.  BOARD  OF  EDUCATION  OP 

CITX  OF  LAWTON  et  al. 
(Supreme  Court  of  (ttlahoma.   Dec.  21,  1900.) 

(SvJUbua  »|r  the  €omt.) 

1.  SOHOOui  AND  School  Dibtbicts  (|  80*)— 

lUPBOVEUENTB— AWABD  OT  COlfTBACT  —  NS- 
CBB8ITT  FOB  PLANS  AND  SPECIFIC ATIONS. 
Section  8027,  art.  6,  c  102,  Comp.  Laws 
Okl.  1909,  referriog  to  boards  of  education  of 
dties  of  u»  first  dass,  and  providing  that  thn 
shall  make  no  contracts  involving  an  exp«idf- 
ture  of  more  than  $500  for  the  purpose  of  erect- 
ing any  public  buildioga  or  making  any  improve- 
ments except  upon  sealed  proposals  and  to  the 
lowest  responsible  bidder,  contemplates  that,  be- 
fore advertising  for  bids,  a  plan  or  plans  open 
to  ail  stiall  be  prepared  with  spedficatloDs,  not 
of  a  general  diaracter,  but  so  definite  and  d*> 
tallea  as  to  disclose  the  specific  tiling  to  be  un- 
dertaken. 

gSd.  Note.— For  other  cases,  see  Sdiools  and 
ool  Districts,  Dec  Dig.  S  SO.*] 

2.  Schools  and  School  Dibtbicts  (fi  SO*)— 

IHPBOVBMENTS  —  AWABD  or  COHTBACT  TO 

Lowest  Bidueb— Pitbpose  or  BjcQuiamiBHT. 
The  true  Intent  and  purpose  of  the  statute 
(section  8027,  supra)  requiring  certain  contracts 
to  be  let  only  on  sealed  proposals  to  the  lowest 
responsible  bidder  la  to  secure  economy  and  pro- 
tect tbe  public  from  collusive  coutracte,  favorit- 
ism, or  fraud,  and  to  promote  actual,  honest, 
effective  competition  in  the  construction  of  pub- 
lic work  by  requiring  of  boards  the  presentation 
of  a  common  staodard  previously  ascertained, 
to  tbe  end  that  each  proposal  or  bid  received 
and  considered  may  be  in  comitetition  with  all 
others,  and  to  preclude  tbe  consideration  and 
acceptance  of  proposals  ■  or  bids  on  plana  and 
specifications  not  open  alike  to  ell. 

[Eld.  Xote.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  192-lBi;  Da& 
Dig.  I  80.*] 

3.  Schools  avo  Bohool  Distsiotb  Q  SO*)— 
Imfbovehekts  —  A-wABD  or  Cohtbaot  to 
Lowest  Biddeb— Scope  or  DsTEBuinATioN. 

Tbe  requirement  of  the  statute  (section 
8027,  supra)  tiiat  tbe  contract  shall  be  let  to 
tbe  lowest  responsible  bidder  involves  a  consid- 
eration by  the  board  of  more  than  merely  which 
bid  n'as  the  lowest  in  price ;   it  requires  tbe 
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ucertainment  of  tli«  ability  of  bidders  to  rs- 
iiwnd  in  the  discharge  of  aU  the  obUgatlcHis  as- 
■otned  in  accordance  with  what  Is  expected  or 
Diay  be  deoianded  under  the  ternu  of  contracL 
[Ed.  N6t«.--BV)r  other  carta,  see  Sdioob  and 
Scbool  Districts.  Deb  DiffTlSO:*] 

4,  MUindCPAL  GOMPOBATIOHS  iM  906*)— ItXK- 

OAX.  DzsposmoiT  or  Fdhdb— Bxqht  of  Tax- 

PATEB. 

A  resident  taxi>ayer,  altfaongh  be  shows  no 
special  private  Interest,  may  invoke  the  inter- 
position of  a  coart  of  eqaity  to  prev«t  an  ille- 
gal disposition  of  the  money  of  a  municipality, 
or  the  illegal  creation  of  a  debt  which  be  in 
common  with  the  other  property  owners  may 
otherwise  be  compelled  to  pay. 

[Ed.  Note.— For  other  cases,  see  MoniMpal 
Corporations,  Cent.  Dig.  Sf  2163-2165;  Dec. 
Dig.  f  09S.*] 

Bnor  from  District  Conrt,  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  Fred  B.  Hanmtn  against  the 
Board  of  Education  of  the  City  of  Lawton 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Barawd  and  remand- 
ed, wltb  dliectltHis. 

Chas.  MltBchrlch  and  Fred  B.  Ellis,  for 
plaintiff  in  error.  McEUioes  &  Ferris  and 
Da  Mam  &  Taog^t,  for  defendants  in  «Tor. 

DUNN,  3.  The  board  of  education  of  the 
dty  of  Lawton,  Okl.,  betas  engaged  in  the 
constractfon  of  a  h^  sdiooL  building  In  that 
d^,  published  the  following  notice:  "The 
board  of  education  of  Lawtim.  Oklahoma, 
will  receive  bldto  np  to  8  o'<do(ft  p.  m.,  April 
28th.  for  the  erection  of  a  high  school  bnlldlng 
to  be  erected  on  their  pnqierty,  In  accord- 
ance with  plans  and  speciflcations  as  fur- 
nished for  same  by  Hair  &  Smith  of  Okla- 
homa City.  Each  bid  must  be  accompanied 
by  a  certificate  of  fOOaOO  to  guarantee  that 
emtractor  will  accept  the  contract  for  the 
amonnt  of  his  proposal,  and  further  that  he 
wlU  furnish  8atlBfactOT7  bond  for  SO  per 
cent  of  the  amonnt  of  bis  contract  Plans 
may  be  obtained  at  fbe  clwk  of  the  board's 
office  or  at  anAltecTs  by  depositing  a  $100-00 
crartlfied  check  which  will  be  returned  upon 
the  return  of  drawings  in  good  condition. 
They  further  will  receive  bids  for  the  plumb- 
li^  accompanied  by  a  certified  check  for 
$500lOO  subject  to  conditions  as  per  above. 
Plans  may  be  obtained  by  depositing  $10.00 
for  their  safe  return.  They  will  farther  re- 
ceive bids  accompanied  by  plans  and  speci- 
flcations In  form  of  proposal  for  a  steam 
force  blast  system  of  heating  and  ventilation 
controlled  by  automatic  heat  regulation  in 
all  rooms  other  than  halls  and  toilets,  board 
and  flupt  room,  wall  radiation.  Each  pupil 
In  each  room  is  to  receive  1,800  cubic  feet 
of  air  per  hour.  All  recitation,  board,  In- 
stractors,  ass^blies,  etodles  and  domestic 
rooms  are  to  be  guaranteed  a  heat  of  70  de- 
grees in  coldest  weather.  The  balls,  toilets, 
gymnasium  and  manual  training  rooms  being 
heated  to  60  degrees  in  coldest  weather.  The 
^ns  may  be  obtained  by  depositing  yiaoo 


for  the  safe  retam.  The  propmals  shall  be 
accompanied  by  a  cerUfled  check  for  $2,000.- 
00  sabject  to  condltl<ms  as  per  above."  ,^11 
28th,  1900,  plana  and  specifications  accom- 
panied by  bids  on  the  heating  and  ventilating 
system  were  snbmlttod  Lewis  &  Kltdien, 
defendants  in  error,  defendants  below,  and 
also  by  McMahon  Company,  and  by  Fred  B. 
Hannan,  plaintiff  In  error  herein,  plalntUt 
below.  The  bid  of  the  first  company  was  for 
$11,840;  the  McMahon  Company's  bid,  $10,- 
730;  and  the  bid  of  plaintur  was  $10USOO. 
On  considering  the  said  bids  the  board  of 
education  entered  into  a  contract  with  the 
defendants  Lewis  &  Kitchen,  and  agreed  to 
pay  than  for  the  construction  of  the  heating 
and  ventilating  syston  the  sum  of  $11,340, 
whereopon  Fred  B.  Hannan  brought  this  ac- 
tion of  injunction  in  the  district  court  of 
Comanche  county,  seeing  to  enjoin  the  said 
defendants  Lewis  &  Kitehen  from  carrying 
out  thdr  contract  and  the  board  of  education 
from  paying  any  funds  of  the  district  on  the 
same.  No  other  notice  was  given,  and  no 
other  or  different  plans  and  specifications  on 
the  heating  and  ventUating  system  were 
adopted  -or  furnished  than  the  details  men- 
tioned in  the  published  notice,  and  plaintiff 
insists  that  the  board  was  without  power  to 
let  the  contract  thereon  as  they  did  not  com- 
ply with  the  statute,  and  a  letting  thereon 
was  In  Tiolatlon  thereof.  Hie  defttidanto  an- 
swered, admitted  that  fben  was  no  other 
publication  or  call'  for  bids  except  the  one 
glvm  In  the  said  notice,  and  that  the  con- 
tract was  let  to  Lewis  &  Kitehen  upon  their 
plans  and  specifications  with  no  opportunity 
given  to  others  bidders  to  compete  upon  the 
plans  and  specifications  submitted  to  th&n. 
At  the  trial  of  the  cause,  the  parties  entered 
Into  the  following  agreed  statement  of  facts: 
"It  is  hweby  i^reed  by  and  between  the 
parties  hereto  that  the  following  shall  be  ad- 
mitted in  evidence  as  facts  and  shall  be  re- 
ceived without  the  introduction  of  evidence 
to  malntein  the  same.  Other  evidrace  mate- 
rial and  competent  and  upon  other  Issues  In 
the  case  may  be  offered  In  evidence  by  elthw 
party.  (1)  The  dty  of  Lawton,  stete  of  Ok- 
laboma,  is  a  municipal  corporation,  organls* 
ed  and  existing  under  and  by  virtne  of  the 
laws  of  the  stete  of  Oklahoma,  as  a  city  of 
the  first  class  and  constituting  a  s^arate 
school  district  In  the  county  of  Comanche, 
state  of  Oklahoma.  (2)  The  defendant  board 
of  education  of  the  city  of  Lawton.  stete  of 
Oklahoma,  is  a  corporation,  duly  organised 
and  existing  under  and  by  virtne  of  the  laws 
of  the  state  of  Oklahoma,  and  having  direct 
charge  and  supervision  of  all  matters  and 
affairs  of  said  school  district  (3)  The  de- 
fendante  Edward  C.  Lewis  and  John  H. 
Kitchen  are  partners  doing  business  under 
the  firm  name  and  style  of  Lewis  &  Kitchen, 
and  engaged  In  the  business  of  soglneartng 
and  contracting  with  their  principal  office 
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end  place  of  boslneas  in  Chicago,  HL,  and  In 
Kansas  Clt7f  atate  of  Missouri.  (4)  That  the 
plalntur,  lYed  B.  Hannan.  Is  a  resident  tax- 
payer of  the  city  of  Lawton,  Oklahoma.  (6) 
That  on  the  8d  day  of  November,  1908,  at  an 
election  duly  and  legally  held  tor  that  pur> 
pose,  the  duly  qualified  voters  In  said  school 
district,  authorized  Issuance  of  bonds  in  the 
sum  of  $100,000.  for  the  erection,  construc- 
tion, and  equipment  of  a  high  school  build- 
ing.  (6)  That  pursuant  to  the  authority 
given  at  said  election,  the  defendant  board 
of  education  of  the  city  of  Lawton,  Okla- 
homa, on  the  10th  day  of  April,  1900,  caused 
an  advertisement  and  notice  for  bids  for  the 
construction  of  said  school  building  and  for 
the  construction  of  a  plumbing  system  for 
said  building,  and  for  the  construction  and 
plans  and  speclflcatlons  for  a  heating  and 
ventilating  system  for  said  building  to  be 
made ;  that  said  advertisement  was  duly  and 
legally  made,  and  for  the  required  length  of 
time ;  that  Exhibit  A  attached  to  the  peti- 
tion of  the  plalntur  herein  is  a  full,  true, 
correct,  and  complete  copy  of  said  notice. 
(7)  That  prior  to  April  28,  1909.  the  said 
board  had  not  prepared  plana  and  specifica- 
tions for  the  construction  of  said  beating 
and  ventilating  system,  except  as  to  the  re- 
quirements set  forth  In  said  advertisement, 
and  did  not  select  or  adopt  any  such  plans 
or  speclflcatlons  until  after  the  same  had 
been  filed  with  said  board  by  bidders.  (8) 
That  there  were  three  bidders,  to  wit,  Fred  B. 
Hannan,  of  Lawton,  Oklahoma,  the  McMahon 
Company  of  Kansas  City,  Uo.,  and  the  de- 
fendants Lewis  ft  Kitchen;  and  the  plans 
and  specifications  submitted  by  each  of  the 
three  bidders  were  each  different  and  not  the 
same.  <9)  That  immediately  after  the  sub- 
mission and  consideration  of  the  plans  and 
specifications  by  the  several  bidders  therefor 
the  said  board  adopted  the  plans  and  speci- 
fications submitted  by  the  defendants  Lewis 
&  Kitchen,  and  entered  into  a  contract  in 
accordance  therewith.  (10)  That  each  bidder 
complied  with  the  rules  as  to  security  and  the 
deposit  of  certified  checks  required  by  the 
board.  (11)  That  the  amount  bid  by  Fred  B. 
Hannan  for  the  construction  of  the  beating 
and  ventilating  system,  upon  the  plans  and 
specifications  submitted  by  blm,  was  $10,* 
600.00.  (12)  That  the  amount  bid  by  the  Mc- 
Mahon Company,  npon  the  plans  and  spec- 
lflcatlons submitted  by  them  was  $10,730.00. 
(13)  That  the  amount  bid  by  Lewis  &  Kit- 
chen, upon  the  plans  and  specifications  sub- 
mitted by  them,  was  $11,840.00;  that  no  oth- 
er advertisement,  other  than  the  one  set  out 
in  Exhibit  A,  herein  referred  to,  was  ever 
made  for  the  construction  of  a  heating  and 
ventilating  system.  Complete  plans  and  spec- 
ifications for  the  construction  of  the  main 
building,  not  including  plana  and  speclflca- 
tlons for  the  beating  and  ventilating  system, 
were  on  file  with  the  clerk  of  defendant 
board  for  the  use  of  bidders  onder  said  Ex- 
hibit A;  that  unless  restrained  by  the  court 


the  defendants  Lewis  &  Kitchen  will  pro- 
ceed to  comply  with  said  contract,  and  are 
now  doing  80,  and  the  defmdant  board  will 
pay  therefor  the  contract  price  upon  the  cona- 
pllance  with  said  contract" 

In  addition  to  tbe  foregoing  agreed  state- 
ment of  facts  some  other  evidence  was  of- 
fered, and  tbe  court,  after  hearing  it,  rest- 
dered  Judgment  dismissing  plaintiff's  peti- 
tion, from  which  Judgment  tbe  cause  was 
appealed  to  this  court,  and  owing  to  the  pub- 
lic Interest  involved  therein  has  been  given 
advanced  standing  on  the  docket  for  early 
consN^atlon. 

Section  8027  of  the  Compiled  Laws  of  Okla- 
homa 1909.  relating  to  school  districts  In 
cities  of  the  first  class,  provides:  "No  ex- 
penditures Involving  an  amount  greater  than 
two  hundred  dollars  shall  be  made  except  in 
accordance  with  the  provisions  of  a  written 
contract  and  no  contract  involving  an  ex- 
penditure of  more  than  five  hundred  dollara 
for  the  purpose  of  erecting  any  public  build- 
ings or  making  any  improvements  shall  be 
made  except  upon  sealed  proposals  and  to 
the  lowest  responsible  bidder."  Laws  of  this 
and  a  similar  character,  relating  to  tbe  let- 
ting of  contracts  for  the  construction  of  pub- 
lic buildings  and  Improvements  or  the  pur- 
chase of  public  supplies,  exist  in  hearly  if 
not  quite  all  of  the  states  of  the  Union.  It 
is  weU  known  that  many  public  boards  serv- 
ing as  purchasing  and  contracting  agents 
charged  with  the  most  responsible  duties  are 
made  up  of  men  who  In  many  instances  re- 
ceive little  or  no  pay  for  the  service  which 
they  raider.  Moreover,  they  are  constantiy 
shifting  in  their  membership,  and  often  com- 
prised of  men  with  no  particular  or  special 
qualification  for  tbe  duties  wiiich  they  are 
required  to  perform  other  than  are  generally 
possessed  by  the  public  at  large.  Notwith- 
standing these  things,  there  Is,  by  virtue  of 
the  operation  of  popular  government,  placed 
in  their  hands  duties  of  the  weightiest  kind, 
carrying  with  them  in  many  Instances  the 
expenditures  of  large  sums  of  the  public 
funds.  By  reason  of  the  recognized  latft  of 
keen  personal  interest  in  the  affairs  of  the 
public  that  a  citisen  gmerally  feels  in  his 
own,  prompting  him  to  secure  the  most  ad- 
vantageous terms,  there  Is  very  generally, 
in  reference  to  the  larg»  dealings,  thrown 
around  socb  agencies  the  salutary  safeguards 
intended  to  be  secured  in  the  foregoing  stat- 
ute, to  wit,  that  purchases  or  contracts  shall 
be  let  upon  sealed  imiposalB  to  the  lowest 
responsible  bidder.  Courts  before  which  con- 
troversies have  come  over  contracts  let  un- 
der laws  of  this  character  have  had  frequent 
occasion  to  inquire  into  the  purposes  of  such 
enactments  and  to  make  comment  thereon. 
It  is  said:  "The  law  requiring  contracts  to 
be  let  to  the  lowest  bidder  Is  based  upon 
public  economy,  and  originated  p»baps  In 
distrust  of  public  officers  whose  duty  It  Is 
to  make  contracts.  It  is  of  great  Importance 
to  taxpayers,  and  ooi^t  not  to  be  fritt»«d 
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awaj  bgr  exceptions.  Contracts  made  In  vio- 
lation of  It  have  been  hold  voM^  and  we 
think  r^tly."  Welto  t.  Bnmluun  et  al., 
20  Wis.  112,  ue.  "The  object  of  tbe  law  Is 
to  ivotect  tbe  public  against  coltoslTe  amr 
tracts  and  prevent  favorltlsni.''  State  of 
Nebraska  ex  reL  Wtaedon  t.  Com'rs  of  Tork. 
County,  13  Neb.  57,  12  N.  W.  816.  "The  pur^ 
pose  of  the  rule  la  to  secure  fair  competition 
upon  equal  terms  to  all  bidders,  and  to  remove 
all  temptation  for  collusion,  and  opportunity 
for  sain  at  the  expense  of  the  property  own- 
ers by  the  municipal  authorities."  Dlamtmd 
V.  City  of  Mankato  et  al.,  89  Minn.  48.  63  N. 
W.  911,  61  L.  R.  A.  448.  "It  cannot  be 
doubted  that  the  true  Intent  «t  the  act  of 
1874,  and  the  ordinance  passed  In  pursuance 
thereof,  regolatlnK  tbe  awarding  of  public 
contracts,  is  to  secure  the  dty  tbe  benefit 
and  advantage  of  fair  and  JuM  competition 
between  bidders,  and  at  the  same  time  close, 
as  far  as  possible,  every  avenue  to  favoritism 
and  fraud  In  Its  varied  forms."  Hazet  v. 
City  of  Pittsburgh  et  aL,  137  Pa.  548,  561, 
662,  20  AU.  693,  697.  "The  consUtutlonal 
provision  was  designed  to  secure  economy 
In  the  line  of  public  improvements  to  which 
it  relates.  Bxtravagance  therein  might  arise 
either  from  the  Inattention  or  incompetency  of 
the  contracting  officer,  and  his  consequent 
failure  to  obtain  favorable  offers  for  contracts 
or  it  might  arise  from  tbe  corruption  or  fa- 
voritism of  such  officer  and  his  consequent 
refusal  to  accept  favorable  ofEers  when  made. 
To  prevent  extravagance  from  the  first  source, 
the  plan  of  public  letting  Is  adopted,  the 
public  are  Informed  of  contracts  to  be  let. 
and  Its  self-interest  and  rivalry  are  appealed 
to  for  proper  offers  upon  them;  to  prevent 
extravagance  from  the  latter  aoarce  all  dis- 
cretion is  withheld  from  the  contracting  offi- 
cer, he  Is  bound  to  give  the  contract  to  the 
lowest  bidder,  and  cannot  let  it  out  for  Indi- 
vidual gain  or  as  a  reward  to  another." 
Fones  Hardware  Co.  v.  Erb,  54  Ark.  645,  650, 
IT  S.  W.  7.  8  (13  L.  R.  A.  353).  Such  being 
tbe  purpose  and  objects  to  be  accomplished 
bfy  the  law,  let  us  examine  the  facts  In  the 
case  at  bar  and  see  If  a  contract  let  as  this 
one  was,  would,  If  imlformly  pursued  by  all 
contracting  agencies  for  the  public  in  the 
state,  effect  the  result  desired. 

Counsel  for  defendants  In  error  have  in  an 
excellent  and  well-consldered  brief,  said  for 
this  contract  aU  which  Is  possible  to  be  safd 
for  it.  It  appears  from  the  agreed  statement 
of  facta  and  the  notice  that  plans  and  sped- 
flcatlons  for  the  main  building  were  on  file 
and  available  to  all  parties  seeking  to  Ud. 
Th^  showed  ttie  size  of  the  bnlldln^  the 
rooms,  every  c^tenti^  and  partition,  and 
doubtless  disclosed  Oia  exact  dlmoisions  of 
every  part  of  the  Btnietnr&  It  was  the  heat- 
ing and  ventilating  vstem  which  the  parties 
UiTolved  In  this  controver^f  sou^^t  to  bid  on, 
and  they*  with  the  pubU<^  had  before  than 
the  definite  plans  snd  speciflcatUms  of  tbe 
building.   Fnrth^more,  they  were  informed 


that  tbe  system  to  be  Installed  was  to  be  a 
steam  fbroe  blast  system,  which  doubtless 
to  the  men  engaged  In  that  business  had  a 
definite,  certain  meaning.  Ihe  system  to  be 
bid  upon  was  to  be  ctmtroUed  by  automatic 
heat  regulation  in  all  rooms  other  than  halls 
and  toilets,  board  and  snpolntendKit  room, 
wall  radiation.  Tbla  Information,  as  Is  said, 
was  doubtless  well  understood  by  nten  engag- 
ed in  the  business  of  fnstalllng  heat  and  ven- 
tilation systems.  WHh  refuence  to  the 
amount  ttf  air  each  pnpU  was  to  recdve  and 
the  duress  to  whldi  tbedlfferait  portl<m8  of 
the  building  were  to  be  heated  in  the  oddest 
weather,  all  wore  given  information.  Here^ 
again,  with  tbe  knowledge  which  men  school- 
ed in  this  line  of  work  hav^  with  the  plans 
of  the  building  before  them,  giving  informa- 
tion of  the  number  and  size  of  openings,  slse 
of  Uie  rooms,  and  other  matters  which  they 
wen  to  take  Into  consideration,  and  knowing 
the  temperature  of  the  latitude  where  Law- 
ton  is  situated,  they  would  be  able  to  figure 
very  closely  the  size  of  the  system  necessary 
to  be  Installed  In  order  to  bring  about  these 
results.  But  Is  not  the  foregoing  all  that  can 
be  said  for  the  information  given  by  the  no- 
tice on  which  the  board  called  for  bids?  It 
appears  from  the  agreed  eta  tern  en  t  of  facts 
that  the  complete  plans  and  specifications  for 
the  construction  of  the  main  bnilding  did  not 
Include  plans  and  specifications  for  the  heat- 
ing and  ventilating  system.  It  Is  suggested 
by  counsel  for  plaintiff  In  error  that  under 
the  terms  contain^  In  the  notice  set  out 
that  the  steam  force  blast  system  to  be  In- 
stalled might  use  boilers  known  as  the  high 
pressure  tubular  or  low  pressure  tubular,  and' 
there  ml^t  be  used  the  high  or  low  fire  box 
boiler,  commonly  known  as  the  locomotive 
type;  that  there  might  be  used  a  low  pres- 
sure cast-iron  sectional  boUer,  or  there  might 
be  used  a  water  safety  tube  boiler;  and  that 
In  the  matter  of  power,  either  gasoline  pow- 
er, Bteam  power,  electric,  or  water  motor 
power  might  be  used,  and  In  the  matter  of 
radiation  there  might  be  used  cast-Iron  radia- 
tion or  pipe  coll  radiation,  and  that  In  the 
matter  of  registers  there  might  be  used  what 
are  known  as  dlffusers,  or  there  might  be  used 
valve  <^>ening  and  dosing  apparatus  or  grill- 
ed or  screoi  opaiing  registers,  and  In  ref- 
erence to  the  automatic  relation  tiiere 
might  be  used  any  one  of  three  different  sys- 
tems, and  It  Is  contended  by  counsel  that  a 
nirlation  in  the  adoption  of  these  different 
kinds  of  endues  or  appliances  would  mean  a 
dlffermce  In  the  cost  to  the  purdiaser.  Fur- 
thermore, to  our  minds  the  absence  of  any 
specific  plans  or  definite  q>eclflcatlons  leaves 
It  uncertain  whether  one,  two.  or  three  boll- 
en  wrae  desired,  also  thcdr  weight,  durabil- 
ity, and  also  what  would  be  tb»  character  of 
tbe  pipes  or  oindults  for  the  conveyance  of 
the  heat  from  the  place  where  gen»ated  to 
the  different  parts  of  tbe  building,  whether  of 
Inm.  dieet  Iron,  or  tin,  and  whether  with  or 
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witboot  asbestos  wrapping,  and  numerous 
other  details,  all  of  whtdi  would  make  for 
either  expense  or  economy  in  the  system. 
These  things  would  Inrolve  the  permanence, 
desirability,  and  durability  ot  the  system  pro- 
posed, and  determine  no  doubt  in  a  great 
measure  whether  it  would  oidnre  and  serve 
during  the  life  of  the  building,  or  require  re- 
newal at  an  earlier  date.  There  were  like- 
wise many  other  details  left  entirely  to  con- 
jecture. For  instance^  there  was  no  provi- 
sion whatever  as  to  wblcb  tbe  successful 
bidder,  or  tbe  general  contractors,  should  per- 
fbrm  the  work  and  bear  tbe  burden  of  ex- 
pense incident  to  arranging  the  basement 
walls  to  conform  to  the  heating  plans,  pro- 
vide fresh  air  Intake  from  the  outside  air,  or 
inlet  to  the  tempering  coils  or  to  provide  for 
foul  air  gathering  rooms  In  the  attic,  or  who 
should  set  the  root  v«itllatora  famished  by 
the  heating  and  plumbing  contnctora,  or  who 
should  build  in  the  floor  sleereB^  caatliigB,  and 
hangers  as  required.  Neithor  was  it  deter- 
mined In  advance  who  should  cut  tbe  open- 
ings In  tbe  walls,  floora,  partitions,  celllnga, 
or  roof  as  required;  nor  was  there  anything 
said  in  refnence  to  who  w^a  to  do  the  ex- 
cavating required  tor  the  ducts  and  fonnda- 
tions^  nor  was  It  determined  who  should  fnr- 
nlsh  the  8moke8ta(&  nor  how  It  was  to  be 
built  If  these  things  were  to  be  performed 
by  the  contractor  constructing  the  bailing, 
thai  Oie  contractor  securing  the  heating  and 
ventilating  contract  would  be  relieved  of  it 
and  his  bid  to  that  extent  would  be  diminish- 
ed. If,  on  the  othw  hand,  he  would  be  re- 
quired to  do  this  work,  thai  hla  bid  would  be 
to  that  extent  increased,  and  wlthont  defi- 
nite knowledge  in  advance  there  was  no  way 
to  compare  bids  for  this  work.  To  cover 
these  details,  therefore,  the  successful  bidder 
herein  as  a  part  of  their  bid  required  all  of 
tbis  work  to  be  done  by  tbe  general  contract- 
or, and  It  was  testified  on  their  behalf  that 
the  work  referred  to  above  Is  the  work  re- 
quired of  the  general  contractor— that  is, 
the  most  of  it,  If  not  entirely  all  of  It,  In  his 
contract  It  was  testlQed  by  plaintltF  that 
there  was  no  provision  in  the  general  plans 
for  any  Intake  or  foul  air  gathering  cham- 
bers, and  that  he  expected  to  provide  that 
and  pat  It  in,  and  that  it  was  a  part  of  the 
heating  contractor's  business  to  put  in  the 
hangers  and  to  do  his  own  excavating  neces- 
sary to  Install  his  work.  Necessarily,  there- 
fore, from  these  considerations,  the  snccess- 
fnl  bidder  did  not  include  In  his  bid  the 
expense  for  this  work  while  at  least  one  oth- 
er contractor  from  his  evidence  expected  to 
do  it  and  doubtless  charged  for  it,  all  of 
which,  while  probably  not  materially  affect- 
ing tbe  system  to  I>e  installed,  did  doubtless 
have  a  material  effect  on  tbe  price  chained. 
Unquestionably  each  of  tbe  bidders  who  sub- 
mitted his  proposal  to  construct  this  system 
did  so  with  the  hope  of  securing  the  con- 
tract There  la  no  evldmce  In  the  record  to 


raise  a  doubt  on  this  proposition.  And  yet. 
two  of  them,  each  of  whom  submitted  a 
cheaper  bid  than  the  one  who  received  the 
contract  had  their  bi<te  rejected,  and  the 
agreed  statement  of  facts  Is  that  each  of  tbe 
plans  and  speclflcatltme  was  different  In 
other  words,  this  simply  meant  that  eadi 
party  bid  on  his  own  plans  and  work  along 
with  tbe  material  which  he  proposed  to  use 
to  carry  It  out  No  other  bidder  bid  on  that 
plan  and  on  that  material  but  each  likewise 
bid  on  another  plan  and  work  and  different 
material  and  tbe  consequence  is  that  while 
the  result  sought  to  be  attained,  to  wit,  the 
lieat  and  ventilation  for  the  building,  might 
have  been  accomplished  under  the  system 
adopted,  there  was  but  one  bid  offered  and  no 
competition  on  it  and  this  bid  may  as  wall 
be  termed  tlie  behest  as  the  lowest 

The  laws  of  Pennsylvania  relating  to  tbe 
letting  of  city  contncte  provided  (section  6, 
Act  May  23,  1874,  P.  Ll  2S3)  that  the  same 
^all  be  let  to  the  lowest  responsible  Udder. 
In  tbe  c&se  of  Mazet  v.  City  ot  Pittsburgh  et 
al.,  snpra,  the  bidders  on  a  certain  kind  of 
pavement  were  directed  to  prepare  tbeir  own 
spedflcations  which  was  accordir^y  done. 
On  a  cratroTersy  arising,  tbe  Supreme  Court 
In  the  consideration  of  this  law  and  these 
facts,  said :  '^ere  were  no  specifications  as 
to  wbat  Is  called  an  aspbalt  pavemoit  As 
to  that  kind  of  pavement  bidders  were  di- 
rected, as  charged  in  the  bill,  to  prepare  thtir 
own  siwclflcatlonB,  and  tliat  was  accordingly 
done  by  each  of  the  bidden.  *  *  *  In  the 
face  of  Qie  facts  above  referred  to,  all  of 
which  appear  in  the  pleadings,  it  is  Idle  to 
contend  that  the  contract  in  qnestion  was 
regularly  awarded  in  accordance  with  the 
charter  and  ordinance  of  tbe  city.  The  char- 
ter requires  contracts  to  be  glvea  to  the  low- 
est responsible  bidder.*  How  can  there  be  a 
lowest  bidder,  when  parties  proposing  to  bid 
are  instructed  to  prepare  their  own  speclflca- 
tlons  and  submit  them  with  their  re^ectlve 
bids?  The  expression  'lowest  bidder'  neces- 
sarily Implies  a  common  standard  by  which 
to  measure  tbe  respective  bids,  and  that  com- 
mon standard  must  necessarily  be  previously 
prepared  speclficatlona  of  work  to  be  done, 
and  materials  to  be  furnished,  etc.,  specifica- 
tions freely  accessible  to  all  who  may  de- 
sire to  compete  for  the  contract;  and  upon 
which  alone  their  respective  bids  must  be 
based.  The  court  was  therefore  clearly  right 
in  pronouncing  the  contract  In  question  'Il- 
legal, null,  and  void.'  Not  a  respectable  au- 
thority can  be  anywhere  found  to  sustain  it 
as  a  valid  contract  under  any  system  of  com- 
petitive bidding  such  as  the  charter  and  or- 
dinance of  the  city  of  Pittsburgh  require." 

The  Constitution  of  the  state  of  Arkansas 
(section  16,  art  19}  provides  that  all  con- 
tracts for  erecting  public  buildings  shall  be 
given  to  the  lowest  responsible  biddor.  Tbe 
construction  of  this  section  was  before  tbe 
Supreme  Court  in  tbe  case  ot  Fonei  Hant 
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ware  Oompany  ▼-  BAr  inpnt  and  of  It  tbe 
court  said:  'The  method  prescribed  Is  wall 
andentobd,  dear^  defluad  and  of  dlatiiictlTa 
diaracter,  ipedally  adapting  It  to  a  cooaer- 
vatlon  of  paUlc  intenata.  It  embodies  fbree 
Tltal  i^lnctplea— an  offerint  to  the  public,  an 
opportnidty  for  competition  and  a  baala  fw 
an  exact  comparison  of  bids ;  and  any  statu- 
tory r^pilatlon  of  the  matter  which  excludes 
or  Isnorea  either  prindple  deatn^a  the  dls- 
tlactlTe  character  of  the  gyataai  and  thwarts 
the  purpoae  of  Its  adoption.  Any  amng»' 
mat  which  excludes  competltUm  prevents 
a  letting  to  the  lowest  bidder,  and  It  does 
not  matter  that  such  an  arrangonent  mala- 
tains  the  form  of  public  letting;  if  it  ax- 
dndea  the  eaaentlal  prlnc^le  of  competitloii, 
there  can  be  no  real  public  letting.  •  •  • 
When  a  contract  to  buUd  a  bridge  la  to  be  let 
there  are  two  kinds  of  competition  that  may 
arise:  Flrat,  that  between  persons  desiring 
to  buUd  dUferat  klnda  of  bridges;  and,  sec- 
<mdt  HoLt  between  thoae  desiring  to  build  the 
aame  kind.  And.  as  was  aald  by  Judge 
Chrtetlancy  In  dlscosalng  a  provision  similar 
to  that  under  consideration,  the  bidding 
which  It  contemplates  is  of  the  latt«  kind— 
bidding  for  the  same  particular  thing  to  be 
done  according  to  the  same  BpedflcatUms. 
For,  says  he,  no  bids  tax  dUCwoit  klnda  <tf 
work,  and  referring  to  dlfforent  vedflca- 
tlons,  could  be  rec(«nlzed  as  coming  In  com- 
petition  with  each  other  for  tbe  purpose  ot 
detttminlng  the  lowest  bid.  within  the  rfr 
qnlrement  of  thia  section,  without  opening 
the  door  to  the  same  corrupt  combinations* 
and  furnishing  fadlitlee  for  the  same  fraudu- 
lent practices,  which  it  was  the  purpose  of 
thia  provision  to  prevent  Attorney  General 
T.  Detroit  28  Mich.  1263.  As  the  competition 
contemplated  is  that  between  those  desiring 
to  do  the  same  particular  thing  according  to 
the  same  q)edflcatlon8,  It  is  obviously  essen- 
tial that  an  opportunity  should  be  glvoi  all 
persons  to  enter  into  competition  for  the  spe- 
cific thing  which  is  the  subject  of  the  let- 
ting; and  such  opportunity  cannot  be  af- 
forded, unless  the  specific  thing  to  be  let  has 
been  determined  upon  and  made  known. 
The  Cktnstitutlon  containa  no  express  provi- 
sion with  regard  to  plans  and  spedflcatlonB, 
but  the  requirement  of  an  award  to  the  low- 
est bidder  implies  the  further  requirement 
that  such  Information  shall  be  put  within  the 
reach  of  bidders  as  will  enable  them  to  un- 
derstand the  otTering  and  bid  IntelUg^tly, 
and  enable  the  represaitatlves  of  the  county 
to  know  who  Is  the  lowest  bidder." 

In  the  case  of  Chippewa  Bridge  Company 
V.  City  of  Durand  et  at.,  122  Wis.  86,  99  N. 
W.  608.  106  Am.  St.  Rep.  931.  It  appears  that 
In  reference  to  a  certain  bridge  which  was 
being  built,  tbe  definite  plana  and  specifica- 
tions wwe  not  agreed  upon  in  advance,  each 
bidder  bdng  permitted  to  arrange  detafla  to 
suit  hla  own  manufacturing  fadlltlea  aubject 
to  genml  spedflcatlcms  and  subject  to  the 


approval  of  tbe  dtr  englnew.  The  laws  <tf 
Wlaconain  under  which  tbia  work  was  done 
provided  In  substance  that  all  contracts  for 
work  should  be  let  to  the  lowest  reasonable^ 
reaponslble  bidder.  In  reforence  to  this  law 
and  the  contract,  the  court  aald:  "The  reason 
tor  audi  enactments  as  the  <me  in  question  la, 
In  the  main,  to  predude  public  ofitcwa  tnm 
making  oontracta  in  such  a  way  as  to  oiable 
them  to  sacrifloe  the  public  Interests  to  sada- 
favorttlam.  mere  Invroridence,  or  to  a 
corrupt  deaire  for  private  gain.  There  Is  no 
bMter  safeguard  against  inflddltr  of  oflldala 
in  that  reapect  yet  dlaooveved,  than  to  re* 
Onire  municipal  contracts  to  be  pnUldy  let. 
the  soc^  of  the  service  to  be  performed  and 
the  twnu  of  payment  being  so  definitely  map- 
ped out  in  advance  as  to  enable  persona  ex- 
perienced in  reepect  thereto  to  estimate  with 
reaaonable  certainty  tiie  actual  coat  thweof, 
and  to  require  tbe  award  to  be  made  with- 
out diange  in  aneh  service  or  terma.  A  re* 
qulrement  of  that  kind  forms  part  of  the 
governmental  system  of  nearly  evwy  politi- 
cal organization  from  the  nation  itself  down 
to  the  minor  govwnmental  agendea  In  towna. « 
•  *  *  Many  charters  contain  such  express 
direetlim.  In  such  drcnmstances  It  has  been 
uniformly  -held  that  allure  to  call  for  blda 
in  the  preacrlbed  way  or  to  provide  plana 
and  veclflcatlona  tot  the  work  within  the 
oonTentent  reach  of  bidders,  Is  fatal  to  the 
proceeding.  *  *  *  In  harmony  with  that, 
we  hold  that  the  charter  in  question  required, 
as  an  essential  to  the  validity  of  the  con- 
tracts for  the  bridge,  the  preparation  of  prop- 
er plans  and  specifications  for  those  parts  of 
the  bridge  proposed  to  be  let  separately,  the 
pladi^  thereof  within  convenient  reach  of  all 
desiring  to  consult  the  same  for  the  puri>0Be 
of  bidding  for  the  work,  and  tbe  giving  of 
public  notice  in  some  way  reasonaUy  appro- 
priate to  reach  all  persons  likely  to  desire  to 
imrtlcipato  In  the  competition." 

In  tbe  case  of  BIcketson  v.  City  of  Mil- 
waukee et  al.,  105  Wis.  S91,  81  N.  W.  864,  47 
L.  R.  A.  685,  It  appears  there  was  a  call 
made  by  the  board  of  public  works  of  the 
city  for  contracts  for  the  construction  of  a 
garbage  crematory  including  all  necessary 
buildings  which  were  required  to  be  of  brick, 
with  st<HDe  foundation  and  Iron  roof,  for  the 
incineration  of  all  garbage  within  the  city 
limits,  such  buildings  and  equipments  suit- 
able for  the  reduction  and  disposal  of  100 
tons  of  garbage  per  day.  The  bidder  was  to 
specify  the  system,  the  size,  dimensions,  and 
manner  of  conatmction,  along  with  tbe  num- 
ber of  tons  of  fnd  required,  and  the  number 
of  men  necessary  for  its  operation.  Some 
other  details  were  given.  General  plans  and 
^edficatlons  were  prepared  by  the  board  of 
public  works  but  the  bidders  were  left  to 
submit  the  plans  and  specifications  of  the 
building,  showing  a  description  of  the  build- 
ings, machinery,  furnaces,  and  appurtatan- 
cea.  The  law  contemplated  that  there  ahonld 
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be  competition  among  bidders  for  the  work, 
and  that  a  plan  or  profile  accompanied  by 
Bpeclflcatlons  tor  doing  the  same  along  with 
a  description  of  the  kind  and  quality  of  ma- 
terial furnished,  should  be  placed  on  file  at 
the  office  of  the  board  for  Information  of 
bidders  and  oth^.  Speaking  of  the  general 
speclflcatlons  adopted,  the  Supreme  Court  of 
4  Wisconsin  in  the  foregoing  case  said:  "The 
general  speclflcatlons  adopted  reQOlred  each 
bidder  to  submit  with  tt^  bids,  'con^ete 
plans  and  spedflcattons,  fally  showing  and 
describing  the  boUdlngB,  machinery,  fnmaceB, 
and  other  necessary  appnitoianceB  of  the 
entire  cremation  plant  In  detail,  with  all  dl- 
m^jsions  ^ven.'  This  was  a  plunge  In  the 
dark.  In  a  general  way,  ancb  qpedflcatlotts 
called  for  the  construction  of  a  complete 
garbage  cremati(m  idant  capable  of  destrc^- 
Ing  not  less  than  100  tons  -gBrlHige  per 
day.  No  system  of  garbage  cranatlon  was 
adopted.  No  dimensions  of  buildings  or  de- 
scription of  machinery  was  girai.  Bach  blflp 
der  ml^t  bid  with  reference  to  using  the 
smokestadc  of  Ute  sewerage  pumpb^  works, 
te  it  was  of  snfllcirat  htf^t  snd  capadlty* 
and  die  board  approved  of  its  nse.  Bach 
biddw  was  to  use  his  Judgment  as  to  what 
were  *proper  foundations,'  excep*  that  they 
were  to  be  stone  or  cmcrete.  Ample  proTl- 
slons  for  windows  wwe  to  be  made,  but 
how  many,  or  of  what  dimensions  or  quality, 
was  left  to  the  blddw.  A  coal  shed  of  suf- 
fldent  size  to  store  six  montlis'  supply  of 
taet  was  to  be  erected,  lesTlng  it  for  the  con- 
tractor to  determine  its  siae  and  shape.  No 
attaint  was  made  to  describe  or  locate  the 
macbluOTy,  or  any  of  the  necessary  appur- 
taumoes.  The  number  of  fumaoes  was  left 
to  the  discretion  of  the  bidder,  except  that 
the  dally  capacity  must  be  as  stated.  'The 
plant  must  be  complete  in  erery  respect,*  a  re- 
sult greatly  to  be  hoped  for,  but  left  to  the 
judgment  of  each  individual  bidder.  «  •  • 
The  Indefinite  character  of  the  specifications, 
and  the  absence  of  plans  had  the  effect  of 
stifling  all  competition.  Each  bidder  was 
called  upon  to  make  a  proposal,  resting  large- 
ly upon  his  own  Judgment,  with  substantially 
no  guide  as  to  details  No  one  could  tell 
which  was  the  lowest  bid,  because  no  two 
would  be  on  the  same  basis.  That  fact  alone 
condemns  the  action  taken,  *  *  *  If  the 
city  has  not  a  suffidoitly  definite  idea  of 
what  It  wants  to  cause  proper  plans  and  spec- 
ifications to  be  made,  then  It  must  wait  un- 
til further  Information  can  be  secured,  or 
the  plan  has  become  so  far  developed  as  to 
be  more  than  a  long-felt  want" 

But,  say  counsel  for  defendants,  to  pur- 
sue such  a  iwllcy  and  specify  the  particular 
thing  required,  would  necessarily  exclude 
everything  else  and  thereby  defeat  the  statute 
by  limiting  competition,  one  of  the  very 
things  which  the  law  was  Intmded  to  secure. 
Counsel  In  this  contMitlon,  It  seons  to  us,  are 
correct  If  the  board  ssnMng  to  secure  a  heat- 
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Ing  system  should  have  denominated  the 
Identical  make  of  oiglnes ;  and  the  Identical 
regnlatora,  and  the  specific  make  of  each  ar- 
ticle which  was  to  go  Into  the  system.  If  this 
would  throw  the  furnishing  of  these  dlffnent 
articles  Into  the  hands  of  pec^le  who  had  a 
monopoly  thereon,  and  thereby  ezdnde  from 
actual  competition  all  other  biddws.  It  Is 
not  the  Intention  of  the  law  that  sodi  a  cim- 
dltlon  shall  arise,  nor  yet  tliat  the  public  be 
tolled  the  benefit  therectf  trbere  a  pataitod 
article  Is  shown  to  be  better  for  the  purpose 
desired  than  another.  A  discussion  of  this 
prc^KMltion  by  the  learned  Justice  Cooler  of 
tlie  Supreme  Court  of  Michigan  la  contained 
tn  the  case  of  Attorney  Oweral  t.  City  <tf 
Detroit,  26  Mich.  26S,  wherdn  it  is  said: 
"The  requlrouent  that  contracts  shsll  be  let 
to  the  lowest  bidder  is,  In  many  cases,  pe- 
culiarly susceptible  of  abuse;  Its  purpose  Is 
to  secure  competition  among  contractors  for 
public  works  and  supplies,  and  to  give  the 
public  the  benefit  thereof.  In  wome  cases  ttie 
most  ample  competiticm  would  be  invited  by 
presenting  to  bidders  ccxnplete  and  particu- 
lar Q>ectficatlona,  which  Indicate  the  predse 
things  mnted  or  which  are  to  be  don^  and 
leave  nothing  to  discretion  or  negotiation 
aftowards.  Bat  this  could  cmly  be  true 
where  the  case  was  audi  that  many  peratms 
could  bid  tox  the  work  or  materials,  and 
would  have  a  legal  right  to  do  the  one  and 
furnish  the  other,  and  where  the  matwials 
wen  not  -monopolised  In  single  hands,  but 
were  readily  obtainable  from  semal  sources. 
If  a  patented  article  were  desired,  whldi  was 
owned  by  a  single  person  who  raised  to  sdl 
the  right  to  territory,  or  to  fix  a  royalty,  or 
If  stone  or  any  otbor  material  were'  required, 
and  a  sln^e  perstm  owned  all  within  a  prac- 
ticable distance  of  the  place  where  It  was  to 
be  used,  nothing  could  be  more  obrions  than 
that  proposals  which  confined  bids  to  the 
particular  article  or  material,  would  Invite 
no  valuable  competition,  and  that  the  pro- 
tection of  the  public  must  lie  in  the  power  of 
the  council  to  reject  unreasonable  offers.  In 
such  a  case  nothing  la  easier  than  for  the 
council  to  obey  strictly  the  letter  of  the  law, 
and  yet  dishonestly  and  corruptly  award  a 
contract  to  one  who  is  lowest  bidder  for  no 
other  reason  than  because  no  one  can  bid 
against  him,  and  who,  having  a  practical 
monopoly.  Is  allowed  to  fix  his  own  terms. 
Now,  If  the  purpose  of  the  diarter  Is  to  se- 
cure competition  of  work  or  supplies  for  the 
public,  something  Is  necessarily  left  to  the 
discretion  of  the  council ;  and  they  must  de- 
termine In  each  case  what  competition  tiie 
nature  of  the  case  will  admit  of,  and  what 
is  the  best  method  to  secure  it  If  they  1d- 
vlte  proposals  ttx  a  particular  thing  or  pro- 
cess, they  necessarily,  In  so  doing,  exclude 
everything  else  whldi  might  have  been  sub- 
stituted for  the  thing  called  for ;  and  there 
is  no  clearer  fitid  for  corruption  and  f avorlt- 
Ism  than  in  staiyii&S  proposals,  it  in  fact  the 


Digitized  by 


OkL)  HANNAN  t.  BOARD  OF  EDUOATION.  663 


dtj  is  In  corrupt  bands.  Tbe  matter  ot  pav- 
ing affords  an  apt  Illustration  of  this  trutb. 
From  tbe  propoaaJB  before  ns  it  would  be  a 
reasonable  inference  that  there  are  several 
patented  wood  pavements  nearly  equal  In 
value  and  cost;  but  If  the  council  call  tor 
proposals  for  one  only,  they  necessarily  ex- 
elude  all  the  others ;  and  I  am  aware  of  no 
l^Blatlon,  and  I  can  conceive  of  no  process, 
by  which  th^  can  be  compelled  always  to 
make  the  selection  from  public  motives  ex- 
clusively, If  their  dlspMition  shall  be  to  do 
otherwise.  It  would  be  worse  than  Idle  for 
the  law  to  mark  out,  or  fdr  the  council  to 
follow,  any  one  unvarying  course  in  these 
cases.  The  same  course  which,  under  some 
drcnmstances,  would  he  manifestly  pn^jter 
and  most  for  the  public  good,  imder  othan 
would  tw  so  plainly  detrimental,  and  pUce 
the  puUlc  so  convl^nly  at  the  mercy  <jt  Intw- 
ested  parties,  that  It  could  not  be  adopted  by 
a  body  bavins  vaj  liberty  dipice  without 
Justly  subjecting  tbemselTes  to  the  charge  of 
coxnqitlon.  It  most  therefwe  be  manifest 
that  any  inflexible  rule  whldi  the  law  should 
lay  down,  and  whidi  should  trust  nothing  to 
the  Ittt^lty.  and  nothing  to  tbe  discretion  M 
the  council,  must  necessarily  work  mlschi^ 
In  many  cases,  and  It  would  be  productive  of 
good,  I  tblnk*  in  few  cases,  If  any." 

Couns^  also  ask,  is  it  tbe  purpose  of  tbe 
law  to  leave  nothing  to  the  Integrity,  discre- 
tion, or  Judgmmt  of  the  board?  In  our 
Judgmoit  this  question  is  In  a  measure,  at 
least,  answered  in  the  case  last  discussed. 
In  that  case  the  common  council  of  tbe 
dty  ot  Detroit  determined  to  have  a  certain 
avenue  paved,  and  Instead  of  determining  in 
advance  what  particular  kind  of  pavemoit 
should  be  put  down,  and  confining  their  in- 
vitation for  pn^msals  to  that  kind,  caused 
definite  plans  and  qweificatlons  tor  each  of 
several  different  kinds  of  wood  and  stme 
pavemoit  to  be  prepared  and  flled  with  the 
cimtroller,  and  then  advertised  that  sealed 
proposals  would  be  received  for  paving  the 
avmne  with  elthar  of  the  different  kinds 
already  named.  Thus,  fliere  was  submitted 
to  all  an  (^tportunity  to  Ud  on  the  different 
plans,  kinds,  and  characters  of  paving  which 
were  to  be  considered  by  the  cooncll.  Each 
bidder  could  bid  on  all  or  any,  but  no  bidder 
could  select  someUilng  different  and  prepare 
his  own  plans  and  spedflcatlons  and  ttien 
quietly  bid  upon  tbun  and  have  them  oon< 
sidned.  There  was,  1^  ihe  council,  det»- 
mined  in  advance  definitely  what  they  de- 
sired to  have  bids  upon,  and  thus  there  was 
known  to  each  bidder  in  advance  tbe  Identi- 
cal things  which  wonld  be  considered  by  the 
council,  and  each  bidder  was  enabled  and 
required  tbereby  to  compete  with  every  oth- 
er bidder;  Iwce  each  wonld  be  in  direct 
competition  with  all  otfans.  This  character 
of  discretion  seems  to  meet  the  sanction  of 
nearly  If  not  quite  all  of  tbe  courts,  and  es- 
pcdally  Is  fbi»  tme  of  msny  cases  to  which 
counsrt  fW  defendante  have  called  our  at- 


tention. For  instance,  In  the  case  of  Ampt 
V.  dndnnatl,  8  Ohio  Dec.  624,  and  afterward 
afilrmed  by  the  Supreme  Court  of  the  stete, 
t&e  syllabus  reads  as  follows:  "Under  the 
statute  in  question  there  can  be  no  objection 
to  inviting  bids  for  certain  kinds  of  work  in 
a  certain  event,  and  for  certain  kinds  of 
work  In  another  event ;  so  Irag  as  the  w<wk 
to  be  done,  and  the  drcnmstances  and  sur- 
roundings under  which  it  is  to  be  done,  are 
understood  and  fully  known  by  both  parties 
then  diere  can  be  no  objection  to  alternative 
bidding.  In  such  cases  the  bidders  can  bid 
upon  the  spedbc  work  to  be  done,  and  tbe 
commissioners  can  adopt  whichever  plan  or 
system  they  think  best" 

Also.  In  the  case  of  Mayor,  ete.,  of  Olty  of 
Baltimore  et  al.  v.  FlatA  et  al.,  lOi  Md.  107, 
64  Atl.  102,  the  commissioners  of  the  dty  of 
Baltimore  for  opening  streete  prepared  three 
separate  and  distinct  specifications,  each  ex- 
act and  complete  in  itself,  and  each  calling 
for  a  different  kind  and  character  of  pave- 
ment .  After  advertisement  one  bid  was  sub- 
mitted on  one  kind,  two  on  another,  and  three 
on  tbe  third ;  the  first  bid  was  rejected  be- 
cause It  was  not  based  upon  spedflcatlons 
furnished,  but  which  the  bidder  dalmed 
would  produce  a  pavement  as  good  as  that 
called  for.  in  the  consideration  of  that  case 
the  Court  of  Appeals  of  Maryland  said: 
"Competition  was  Invited  and  secured  both 
as  to  materials  and  as  to  price,  and  the  con- 
tract was  awarded  to  the  lowest  responsible 
bidder  on  the  material  selected,  though  there 
was  another  bidder  whose  price  was  lower 
on  a  different  materlaL  Was  this  method  of 
procedure  and  this  action  in  Tlolatl<m  of 
sections  14  and  IS  of  the  diarter?  There  are 
two  kinds  of  competition — tbe  one,  competi- 
tion between  different  things  which  will 
equally  answer  the  same  general  purposes; 
and  the  otber,  competition  between  tbe  prices 
bid  respectively  upon  each  of  tboee  distinct 
things.  *  «  •  Thns  by  the  selection  of 
the  materials,  or  the  Idnd  of  pavement -after 
the  bids  have  been  received,  combinations 
between  Udders  to  inflate  prices  may  be  in 
a  great  measure  avoided,  since  it  Is  alto- 
^ther  Improbable  that  parties  who  compete 
for  ttk%  adoption  of  their  respective  materials 
will  an  ask  exorbitant  prices,  as  each  party 
will  most  Ukely  strive  by  d^resslng  prices  to 
secure  the  cmtract  As  in  sndt  an  instence 
no  bidder  knows  In  advance  which  kind  of 
pavemoit  will  be  sdeeted,  each  Is  In  reality 
stimulated  to  propose  terms  whldi,  in  order 
to  secure  him  tbe  amtract,  will  produce  the 
best  resulte  so  fsr  as  the  public  are  concern- 
ed. •  *  *  That  such  a  method  as  that 
pursued  in  this  Instance  may  be  open  to  the 
charge  of  being  dominated  by  favoritism,  or 
of  being  corruptly  manipulated,  may  be  true^ 
but  It  Is  equally  true,  and  mndi  more  Ukely, 
that  both  favoritism  and  fraud  will  eantrt^ 
If  tbe  material  Is  secretly  selected  and  the 
bids  are  ccmflned  to  that  one  material,  since 
by  inviting  proposals  for  one  parttcalar  thine 
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or  proceea,  the  public  officials  necessarily 
exclude  everything  else  wbich  mlgbt  have 
been  substituted  for  the  thing  called  for»  and 
there  Is  no  clearer  field  for  eormptlon  and 
faToritism  than  in  secretly  shaping  proposals, 
If  in  fact  the  city  la  In  corrupt  hands." 

Thus  It  will  be  seen  that  there  is  In  cer- 
tain instances  and  cases  a  discretion  vested 
in  boards  charged  with  duties  similar  to  the 
scbool  board  la  this  case.  Nor  does  this  seem 
to  be  the  sole  discretion,  for  by  the  phrase 
"lowest  resimnslble  bidder,"  as  used  in  the 
statute,  it  Is  not  intended  to  limit  the  power 
of  the  board  to  a  simple  examination  of  the 
different  bids  tendered  without  reference 
from  whom  they  come,  and  blindly  select  the 
one  solely  from  the  consideration  that  it  is 
the  lowest  In  price,  but  it  requires  the  board 
to  select  the  bidder  who,  all  things  being  con- 
sidered, has  ability  to  respond  to  the  re- 
quirements of  the  contract  having  full  re- 
gard to  the  subject-matter  thereof.  People 
ex  rel.  v.  Kent,  160  lU.  65S,  43  N.  E.  760; 
Boseker  et  al.  v.  Board  of  Com'rs  of  Wabash 
County,  88  Ind.  267 ;  Hoole  v.  Kinkead  et  aL, 
16  Nev.  217.  Or,  as  is  said  in  the  case  of 
CcHumoDwealth  ex  reL  Snyder  et  al.  v.  Mitch- 
ell et  al.,  82  Pa.  343 :  "The  word  'r^^nsible,' 
as  emiOoyed  In  the  act,  when  applied  to  con- 
tracts, requiring  for  their  execution,  not  only 
pecuniary  ability,  but  also  judgment  and 
skill,  Imposes,  not  merely  a  ministerial  duty 
upon  the  city  authorities,  such  as  would  re- 
sult did  their  powers  extend  no  further  than 
to  ascertain  whose  was  the  lowrat  bid.  and 
the  pecuniary  responsibility  of  the  bidder  and 
his  sureties,  but  also  duties  and  powers 
which  are  deliberate  and  discretionary.  In 
this  we  concur  with  the  court  t>elow.  For 
It  is  scarcely  <^>en  to  doubt  but  that  the 
word  under  consideration,  as  it  is  used  in 
the  statute,  means  something  more  than  pe- 
cuniary ability.  In  a  contract,  such  as  the 
one  in  oontroversy,  the  work  must  be  prompt- 
ly, faithfully  and  w^l  done;  it  must  or 
ought  to  be  conscientious  work.  To  do  such 
woA  requires  prompt,  skillful,  and  faithful 
men.  A  dishonest  contractor  may  impose 
work  upon  the  city,  in  spite  of  the  utmost 
caution  of  the  superintending  engineer,  ap- 
parratly  good,  and  even  capable  of  bearing 
its  duty  for  a  time,  which  in  the  end  may 
prove  to  be  a  total  foilnre  and  worse  than 
oBtiesB.  Granted,  tMt  from  such  a  contract- 
oe  pecuniary  damages  may  be  recovered  by 
an  action  at  law,  this  is  at  best  but  a  last 
r«ort,  ^t  oftoi  produces  more  vexatltm 
ttma  profit— a  mete  patch  upon  a  bad  Job; 
an  exceedingly  meager  compensation,  at  best, 
tor  the  delay  and  Incalculable  damage  result- 
ii^  to  a  great  dty  from  tlie  want  of  a  com- 
petent Bupid7  ot  water.  The  city  requires 
honest  woA,  not  lawsuits.  Were  we  to  ac- 
cept the  interpretation  insisted  upon  by  the 
relattoa.  the  difference  of  a  single  dollar,  in 
a  bid  for  the  most  Important  contract,  might 
detannine  the  question  In  favor  of  some  nn- 
AUlful  rogue  aa  against  an  upright  and 


skillful  mechanic.  Again  we  know  that,  am  s 
rule,  cheap  work  and  dieap  workmMt  are 
but  convertible  terms  Cor  poor  work  and  poor 
workmui;  and  if  the  dty,  fbr  the  m«e  sake 
of  dieapnesB.  must  put  up  witii  tbee^  it  Is 
indeed  in  a  most  unfortunate  jmsition." 

And,  In  our  judgmoi^  Uie  diseretltm  wfaldi 
conned  for  d^Oidants  insist  is  vested  In  the 
school  board  Is  limited  to  that  set  forth  in 
the  fbregoing  authorltieB.  To  extend  It  fnr^ 
tfaer,  and  to  allow  the  board  to  make  geueral 
plans  and  spedflcations  without  definitely  and 
specUcaUy  oinnieratlng  and  fixing  the  qual- 
ity and  quantity  of  the  thing  required  and 
the  manner  of  the  construcdrai  so  that  all 
parttes  bidding  will  hsTO  presented  to  tbem 
the  same  thing,  would  be  to  open  the  door  for 
the  ffitrance  (tf  every  dement  vAlch  Hie  stat- 
ute Intended  to  exdnde.  Oonnsd  ad»  In  all 
seriousness,  Shan  tlie  board  be  required  to 
specify  the  sixe  ot  the  bolts,  rivets,  etc.? 
This  questlCHi  In  our  Judgment  is  answered 
in  the  case  of  Ampt  v.  Cincinnati  et  aL,  su- 
pra, dted  by  counsel  to  sustain  ttieir  conten- 
tioD,  which  holds  in  substance  that,  where 
plans  and  spedflcations  previously  adopted 
are  suffldently  definite  to  convey  to  Uie  bid- 
ders or  tbose  engaged  In  the  work  the  r^ 
quired  knowledge  upon  which  to  base  a  defi- 
nite bid  for  the  work  to  be  done,  this  will  be 
considered  a  compliance  with  the  statute,  no 
matter  how  meager  such  plans  and  specifica- 
tions may  appear  to  persons  unaccustomed 
to  such  matters.  This  holding  virtually 
states  the  conclusion  to  which  we  arrive  in 
this  case,  to  wit,  that  the  plans  and  speciflca- 
tlons  previously  adopted  must  be  sufficiently 
definite  to  enable  all  bidders  to  make  a  defi- 
nite bid  for  definite  work  to  be  done.  Now  if 
It  is  necessary  in  order  to  furnish  a  definite 
basis  for  a  definite  bid  in  this  or  any  other 
case  to  specify  the  size  of  the  bolts,  rivets, 
etc.,  then  It  is  necessary  to  do  this  In  order 
to  comply  with  the  statute.  Otherwise,  not. 
That  It  was  necessary  for  the  plans  and  sped- 
ficatlons  to  be  more  definite  than  the  informa- 
tion contained  In  the  published  notice  gave 
is  manifest  from  the  agreed  stetement  which 
shows  that  the  plans  bid  upon  and  submit- 
ted by  the  different  parties  were  all  different 
The  information  given  by  the  board  was  not 
sufficiently  definite  for  similar  plans  to  be 
prepared  and  the  bids  range  all  the  way 
from  $10,600  to  $11,340.  The  plans  and  BpvA- 
ficatlons  accompanied  by  the  highest  bid  were 
by  the  board  accepted,  and  it  may  have 
that  both  the  other  bidders  would  have  of- 
fered a  lower  bid  thereon  had  they  t>een  giv- 
en an  opportunity,  and  perhaps  many  other 
bidders  would  have  partldpated  had  th^ 
seen  them,  and  some  responsible  party  m^it 
have  bid  mudi  less  than  either.  The  tax- 
payeni  who  will  be  required  to  meet  the 
amount  bid  wen  oititled  under  this  statute 
to  have  the  benefit  of  tliat  chance,  and  tli* 
successful  bidders  were  not  entitled  to  have 
considered,  nor  was  the  board  sutborlsed  t» 
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acc^>t,  ft  bid  upon  mich  mudopted  plant  ftnd 
qwclflfstlons. 

From  the  foregoing  consideration  it  wUl  be 
■een  tbftt  tb»  jndgnrnt  of  tbe  trial  court  rem- 
dered  bwela  la  reversed.  We  wlab  to  say, 
hoverer,  tbat  tbls  la  not  dme  In  response  to 
anytblng  leading  os  to  bdlere  that  the  board 
In  the  ooDrse  taken  committed  either  fraud  or 
farorltlsm,  or  that  the  snccessfol  bidders  did 
aught  else  than  in  good  faith  respond  to  the 
call  made  and  secured  the  contract  In  an  hon- 
est and  oomsdenttous  endeavor.  In  holding 
as  we  do  we  give  to  tbe  statute  the  only  ocm- 
structkm  to  which  wa  dean  It  snscwtlble,  and 
1b  wUdi  pul^c  pcOlcy  and  the  law  both  meet 
Tbe  state  of  Oklahoma  and  Its  sereral  snb- 
dlTlslons*  counties,  townships,  cities,  sdiool 
districts,  etc,  are  entering  upon  an  era  of 
public  improrement  A  stat^ionse  Is  to  be 
buUt,  college  and  school  buildings,  courthous- 
es, and  bridges  are  to  be  erected  and  con- 
stmcted  all  over  the  state.  These  ImproTe- 
ments  are  to  be  paid  for  from  taxes  levied 
upon  our  whole  people,  and  thousands  and 
hondreda  of  thousands  of  dollars  are  to  be 
expended  therefor.  The  boards  and  public 
agencies  Intrusted  with  the  Important  and 
responsible  duties  of  selecting  the  materials, 
deciding  upon  tbe  character  of  the  work,  let- 
ting tbe  contracts,  and  spendlug  this  money 
should  be  surrounded  by  every  reasonable 
saf^uard  possible^  This  should  be  done,  not 
only  for  the  safety  of  the  funds,  and  tbe  pub- 
lic wdfare,  but  for  tbetr  own  protection. 
They  are  seldom  engaged  because  of  any  pe- 
culiar training  or  fitness  they  possess  over 
that  common  to  all,  and  their  compensation 
Is  frequently  wholly  Inadequate  to  cover  the 
time  and  energy  they  are  required  to  bring 
to  their  labor.  Under  these  circumstances  a 
requlremrait  that  shall  fix  in  advance  upon 
certain  definite  plans  and  specifications,  or 
propositions  to  be  considered,  and  then  sub- 
mit these  for  open  competition  upon  sealed 
proposals,  the  contract  then  to  be  awarded  in 
an  impartial  way  to  tbe  lowest  responsible 
bidder,  will  tend  to  remove  them  from  temp- 
tation and  opportunity  for  fraud  or  favorit- 
ism. It  wUI  do  more;  It  will  materially  as- 
sist In  removing  suspicion  of  unfairness  and 
favoritism,  and  relieve  honest  men  upon 
whom  these  duties  devolve  of  unjust  charges. 

Taking  Judicial  notice  of  these  conditions 
and  speaking  thereto,  the  Supreme  Court  of 
Michigan  In  tbe  case  of  Holmes  et  al.  v.  Com- 
mon Council  of  Detroit  et  al.,  120  Mich.  226, 
79  N.  W.  200.  45  L.  B.  A.  121.  77  Am.  St 
Rep.  587,  says:  "When  a  public  work  Is  to 
be  undertaken,  those  having  it  In  chai^  are 
sddom  left  to  conduct  their  negotiations, 
make  the  contracts,  and  answer  to  the  public 
for  a  telthful  performance  at  duty.  Every 
<me  who  baa  anything  to  sell  Insists  on  bting 
heard;  one  accuses  anoth»  of  bribery;  the 
board  having  the  matter  in  cbait^  and  its  In- 
dlTldnal  membws,  are  accused  of  cwraptlon; 
and  after  the  award  the  work  Is  delayed  by 
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litigation  and  Injunctkms  to  ttie  great  Incon- 
venience and  cost  of  ttie  taqwyers,  and  al- 
most uniformly  without  any  good  result  So 
prevaloit  ue  these  practices  Oiat  they  have 
become  most  serious  obstacles  to  public  bn- 
provement,  and  prolific  sources  of  slander  and 
vituperation,  until  many  of  our  best  eltlsans 
refuse  to  give  to  municipalities  the  boieflt  of 
their  SOTvlces,  lest  tfa^  be  subjected  to  such 
chafes.  Tbeae  things  are  so  common  Uiat 
we  maj  properly  take  notice  of  tbem,  and 
we  may  well  doubt  a  ctmstnietlon  of  a  law 
which  shall  mcourage  than  and  produce  audi 
reaalta."  Ukewlse  qieaks  the  Supreme  Court 
of  the  United  States  through  the  late  Justice 
Pedkhsan.  In  tbe  case  of  McMuUen  t.  Hoff- 
man, 174  U.  a  639. 19J3UP.  Gt  889,  48  L.  Ed. 
1117,  1122:  "Upon  general  tnrlnclples  It  must 
be  apparent  that  Uddhigs  for  contracts  for 
public  works  cannot  be  surrounded  with  too 
many  precautions  for  the  purpose  of  obtain- 
ing perfectly  fair  and  bona  fide  bt^  Sucb 
precautions  are  absoluttiy  necessary  in  ordw 
to  prevmt  the  successful  perpetration  of 
fraud  in  ttiB  way  of  combinations  among 
those  who  are  ostensible  rivals,  but  who  In 
truth  are  secretly  banded  t(^ether  for  the 
purpose  of  obtaining  contracts  from  public 
bodies  sucb  as  municipal  and  other  corpora- 
tions at  a  higher  figure  than  they  otherwise 
would.  Just  bow  the  fraud  Is  to  be  success- 
fully worked  out  by  the  combination,  it  is 
not  necessary  to  show.  It  is  enough  to  see 
what  the  natural  tendency  is.  Public  policy 
requires  tbat  officers  of  such  corporations, 
acting  In  the  Interest  of  others,  and  not  us- 
ing tbe  sharp  eye  of  a  practical  man  engaged 
in  tbe  conduct  of  his  own  business  and  not 
controlled  by  the  powerful  motive  of  self-in- 
terest, should,  so  far  as  possible  and  for  the 
sake  of  the  public  whom  they  represent  be 
protected  from  the  dangers  arising  out  of  a 
concealed  combination  and  from  fictitious 
bids."  If  the  public  Is  to  receive  the  services 
of  its  best  men  for  these  nnremuneratlve  but 
important  duties,  It  should,  to  the  extent  that 
is  possible,  shield  them  from  temptation,  and, 
altering  honest,  enable  them  to  come  out  un- 
sullied. The  conclusion  to  which  we  have 
come  Is  not  only  responsive  to  the  language 
of  the  act  but  will  most  nearly  attain  and 
effect  these  salutary  results.  Under  this, 
good  men,  without  fear  of  being  corrupted  or 
slandered,  will  be  more  inclined  to  tender 
their  services,  and  tbe  dishonest  man  will 
find  more  difficulty  In  plundering  tbe  public 
All  of  which  is  of  the  hif^est  Importance  to 
the  citizenship  of  Oklahoma  just  entering  up- 
on an  era  of  extraordinary  public  Improve- 

No  other  questions  raised  have  had  our  cim- 
slderation.  The  i^intlff  Is  a  resident  tax- 
payer, and  as  such  has  such  Interest  as  will 
give  him  a  atandlng  to  bring  tlds  action. 
Kellogg  T.  Sdiool  District  Na  10  of  Omnandie 
County,  IS  Okl.  286,  74  Pae.  lia 

The  judgment  Is  accordingly  reversed,  and 
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the  case  Is  remanded  to  the  district  court  ot 
Comanche  county  with  InstructlooB  to  set  It 
«8lde  and  enter  one  ■nstalnlng  plalntlfl'e  i>etl- 
tlon. 

KASE,  O.  and  TDBNBB,  WILLIAMS, 
«nd  HAYESk  JJ^  ooncnr. 


SEAT  T.  BLUSON  et  al. 
<Biipreiiw  Goart  of  Oklahoma.   Jiilj  18,  1809. 
Rehearing  Denied  March  8,  I&IO.) 

(Bvltaiut  bv  the  Court.) 

1.  Appeal  and  Bbbob  (S  1022*)— Fuvdinqs— 
conclusivbnesb. 

A  case  haTiog  been  referred  to  a  referee,  and 
■hla  findings  of  fact  baring  t>een  confirmed  by 
the  trial  court,  the  same  will  not  be  disturbed 
«n  review  in  this  court,  when  there  1b  evidence 
in  the  record  reasonably  tending  to  support  the 
-same. 

[Dd.  Mote.— For  oOier  cases,  see  Appeal  and 
Brror.  Gent  mg,  H  40UM018;  Dec  Dig.  S 
1022*] 

■2.  Appbal  akd  Ebhob  <8  967*)  —  Rbtibw  — 
dlscbsnon  of  cocbt  —  introduction  op 
additionai.  bvidbncb. 

The  plaintiff  baring  introduced  his  evi- 
dence and  rested  his  case  before  the  referee,  the 
-defendant  demurring  to  the  evidence,  which  was 
•overruled,  the  defendant  excepting  and  resting 
his  case  thereon,  the  parties  then  argue  ana 
hrief  the  questions  of  law  and  fact  before  the 
referee,  wbo,  in  due  time,  makes  his  findings  of 
fact  and  condosions  of  law,  which  are  not  sat* 
ittfactory  to  the  plaintiff,  and  thereupon  plain* 
■tiflf  mores  the  referee  to  'reopen  said  case  and 
jiermit  the  introduction  of  additional  evidence, 
which  is  overruled;  the  motion  being  renewed 
before  the  trial  conrt,  where  it  was  likewise 
■overruled  and  the  findings  of  fact  of  the  referee 
«ODflnned.  Held,  such  questions  being  a  matter 
■of  discretion  for  the  referee  and  the  trial  court, 
tbe  same  will  not  be  disturi>ed  on  review  here, 
unless  the  record  afflnnatlTely  shows  an  abase 
■of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3841,  ^2;  Dec.  Dlf.  f 
■»tt7.*] 

Error  from  District  Oonrt,  Canadian  Ooun* 
ty;  C  F.  Irwin,  Judge. 

AcHon  by  A.  J.  Seay  againat  T.  H.  Ellison 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  errOT.  AfQrmed. 

Moflalnffer  &  Hlntih,  for  plaintiff  In  ernn>. 
J.  O.  Lowe,  Lociua  Babcock,  and  B.  B.  Tor- 
rest,  for  defendants  In  error. 

WILUAMS,  J.  Ab  to  facts,  tbe  referee 
found: 

(a)  *'Both  tbe  plaintiff  and  defuulantB 
plead  that  a  settlement  was  made  In  Uie  lat- 
ter part  of  April,  or  early  May,  190-^  and 
that  It  was  then  orally  agreed  tbat  the  de- 
fen  dants  should  bare  until  tiie  Ist  of  August, 
1900,  In  wblcb  to  pay  tbe  amount  found  to 
be  due.  The  plaintiff  avers  it  was  $1,668.67 
found  to  be  due,  and  tbe  defoidants  avw 
that  It  was  $827  found  to  be  due.   No  erl- 


dence  ^s  ptewnted  to  the  referee  upon  this 
Issue.  The  plaintiff  testified  that  no  setUe- 
ment  had  ever  be«i  made.  The  latter  tes- 
timony was  In  support  of  the  arwrnent  made 
in  his  third  amended  petition  tbat  no  sndi 
settlement  had  been  made,  while  in  bia  orig- 
inal, first,  and  second  amended  petitions  all 
averred  to  the  contrary.  In  each  of  the 
three,  tbe  original,  the  first,  and  the  second 
amended  petitions,  the  plaintiff  fixed  tbe 
time  of  tbe  settlement  alleged  to  have  been 
made  as  on  the  1st  of  Augnat,  1900;  Your 
referee,  therefore,  both  from  the  Inconsistent 
pleadings  and  the  testimony  of  tbe  jdalntlff, 
finds  that  no  settlement  was  erer  made  and 
no  agreed  statemoit  of  account  ever  rotder- 
ed  between  the  parties." 

(b)  "This  action  was  commenced  1^  tbe  fil- 
ing of  the  original  petition  in  tbe  office  of  tbe 
clerk  of  the  district  court  on  tbe  22d  day  of 
June,  1905.  It  purported  to  be  an  action  for 
money  due  upon  an  account  stated,  and  In 
each  of  tbe  first  three  petlttons,  Idie  orlgtnal, 
the  first,  and  the  second  amended  petitions^ 
the  plaintiff  adhered  to  this  position.  In  the 
third  amended  petition  bis  action  becomes 
one  for  an  accounting." 

(c)  "On  page  2  <tf  his  tiilrd  amended  peti- 
tion, the  plaintiff  states:  That  some  time 
during  the  year  1900  the  defendante  fDmlsb- 
ed  to  plaintiff  statements  and  Items  for  Ui« 
purpose  of  using  such  mononnda  as  a  basis 
on  which  to  base  a  settlement  of  tbe  part- 
nership affairs,  but  that  ever  ^ce  the  fnr^ 
nlabtng  of  such  data  the  defendants  have  re- 
fused to  settle  up  tbe  partnership  affalrsL* 
Tour  referee  finds  tbat  this  was  tbe  same 
statement  referred  to  ta  paragraphs  6^  7,  and 
8  hereof,  and  was  so  fnmlsbed  on  Mardi  1% 
190a*' 

(d)  *'Both  parties  agree  In  ttuHr  pleadings 
that  there  was  an  oral  agreement  between 
them  tbat  the  amount  due  the  plabittff  from 
tiie  b^istaiess  might  be  paid  on  tbe  lat  of 
ADgast,  1900,  but  at  no  time  was  there  ever 
an  agreement  of  any  kind  as  to  what  the 
amount  was.** 

As  to  conduslons  of  law,  be  found: 
"(2)  Plaintiff  cannot  maintain  his  action  for 
the  reason  that  more  than  five  years  elapsed 
between  the  time  the  cause  of  action  arose 
and  tbe  date  when  he  oommoioed  It** 

From  the  eridence  In  tbe  record,  all  the 
partnership  property  was  disposed  of,  and 
tbe  proceeds  paid  over  to  the  plaintiff.  Tbe 
amount  dalmed  to  be  due  the  plafntUt  from 
tbe  defendants  was  not  the  fruits  of  tiie 
partner^ip  bustaiess,  In  the  nature  of  a  trust 
fund,  but  an  alleged  liability  that  arose  by 
virtue  of  the  contract  In  fftvw  ot  tbe  plain- 
tiff from  the  defendants  for  flielr  tme-half 
of  the  capital  cr  adrtncement  for  wtuSi  pur- 
pose by  tbe  plaintiff,  to  be  paid  out  of  tbe 
proceeds  of  tbe  business ;  tbe  d^endants  be- 
coming liable  for  one-half  of  the  losses,  In 
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tbe  emit  than  were  waj.  nufe  appean  to 
har*  baHk  a  Iom. 

T¥fffl  daCndaitta  orlglaaUy  fomlBhed 
their  oD»-h«If  of  the  capital  in  the  partner- 
ship, there  would  have  been  no  UabOltr  crow- 
ing out  of  each  partneretalp  trtm  tb»  deftnd* 
anu  to  the  pi«t««ff-  But  the  plaintiff  bav- 
ins adranced  for  ^i«ftMi^nt«  Uieir  ptntia^s^ 
tlM  capital  under  the  partnerBblp  agreement, 
and  all  the  aasets  h»-rlns  been  dlq>0Bed  of  pri- 
or to  Jtine,  1900,  the  referee  finding  that  the 
partnership  was  dlwolved  and  all  the  part- 
nership aeeeta  dUqiMMed  of  prior  to  that 
time,  and  there  being  testimony  reasonably 
tending  to  snnwrt  swA  finding,  which  was 
approved  by  the  trial  court,  the  same  will 
not  be  disturbed  this  conrt.  Hellon  t. 
Falton,  98  Pac.  911,  Id  U  B.  A.  (N.  BO  960; 
Town  of  Sapnlpa  t.  &valpa  Oil  ft  Gas  Co., 
97  FaCk  1007. 

laie  other  question  of  wror  alleged  to  have 
been  committed  by  the  referee  in  refaslng  to 
reopeirthe  eaife,  after  it  had  been  dosed, 
and  to  permit  the  plaintiff  to  Introdnce  ad- 
ditlcnial  taetUnony.  This  was  a  aoestlon  call- 
ing for  the  exerdae  of  discretion,  not  only 
on  the  part  of  the  referee,  but  also  by  tte 
trial  court,  and  tiielr  action  In  the  matter 
will  not  be  disturbed  by  this  court,  unless  It 
affirmattrely  ajq^rs  from  the  record  that 
there  baa  been  an  abuse  tbereof.  It  not 
afflrmaUirely  so  appearing,  this  court  will  not 
disturb  their  action.  BUexell  t.  Klrkpatrick, 
8S  Kan.  282,  6  Fac.  241 ;  Oberlander  t.  Oon- 
tny,  88  Ktai.  462, 17  Pae  88 ;  West  t.  0am- 
wm,  M  Kan.  786, 18  Pac.  804. 

The  Judgment  of  the  lower  court  is  afflrn> 
ed.  All  the  Justices  concur,  except  KANE, 
OL  J.t  not  partlc^atlng: 


COAIiGATB  GO.  HURST. 
(Snprane  Oonrt  of  Oklahoma.  Jan.  1%  19ia) 

(BvUaJnu  hy  t\e  Court.) 

1.  Masikb  and  Sebvant  ({  270*)— Death  or 
Sebtaht^Hasteb's  Notice  or  Dnraor— As- 
wssisiLnT  or  Etidknce. 

It  la  cnnpetNit  to  show  that  the  geaexal  so- 
perintendent  ot  a  mine  at  or  immediately  after 
Uie  installing  or  adjostment  of  a  fan  (ana  prior 
to  the  acddent),  to  be  operated  for  the  purpose 
of  creating  a  cnrreot  to  carry  out  of  toe  mine 
tanoke,  fumes,  foul  air,  and  gases  dangerous  to 
tbe  lives  of  the  emptoy^  bad  notice  of  a  defect 
in  its  adjustment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  EHg.  |  923;  Dec  Dig.  |  270.«1 

S.  Habteb  and  Sbbtant  (H  203,  217*)— Ae- 
auMPPON  or  Risks— Neouqsnce  or  Mas- 


WhUs  a  person  entering  voluntarily  into  a 
contract  of  service  assumes  all  the  risks  and 
hasards  ordinarily  incident  to  the  employment 
and  snch  as  are  liable  to  arise  from  defects 
vhich  are  patent  and  obvious  to  a  penMn  of  his 


experience  and  understanding,  be  does  not  ordi- 
narily assume  risks  arUng  out  of  the  n^[IIgsncs 
of  the  master. 

(a)  He  assumes  all  the  ordinary  risks  of 
the  employment  which  azs  known  to  him  and 
which  vould  have  been  known  with  the  exercise 
of  ordinary  care  to  a  person  of  reasonable  pru- 
dence and  diligence  in  the  situation.  It  ja  his 
duty  to  exercise  ordinary  care  and  diligence,  and 
observe  and  become  cognizant  of  obvious  de- 
feats in  the  machinery  and  working  place,  and  he 
is  chargeable  with  a  knowledge  of  such  risks  and 
defects  which  would  have  been  known  to  a  per- 
son ci  reasonable  ^ndenee  and  cars  in  his  situs- 
tloa. 

[Ed.  Note.— For  other  casss,  see  Master  and 

Servant.  Cent  Dig.  ||  98^000,  678;  Dec.  Dig. 
H203,il7.*l  ""^  • 

8.  Mahteb  AiTD  Sekvaut  (}  278*)— Death  or 
Sebtaht— Neoligbncx  or  Mastbb. 

When  it  may  be  Inferred  by  the  jury  that 
tbe  defendant  in  the  construction,  installing,  or 
operation  of  the  fan  had  omitted  that  care  in 
its  adjustment  and  operation  to  prevent  the  oc- 
currence of  Bccldeuts  which  prudent  and  care- 
ful men  ordinarily  bestow,  the  Jury  was  at 
Uber^  to  find  for  the  phOstiS. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  96^  958;  Dec.  Dig.  I 
278.*] 

4.  Evidence  (i  126*)— Res  Gesta. 

Statements  of  plalntlfTs  inteatate's  co-em- 
pIoy6  made  between  20  and  30  minutes  after 
the  accident  the  fan  bavli^  been  readjusted  and 
pot  in  operation  so  tliat  tbe  current  would  carry 
the  smoke,  fumes,  foul  air,  and  poisonoui  gases 
out  of  the  mine.  In  response  to  the  inquiry, 
"Where  Is  your  buddy  "  with  the  reply  to  the 
defendant's  empl(^6,  '  He  Is  on  ahead,  dead,  all 
right  My  lower  limbs  are  paralyzed.  I  told 
him  not  to  fire  tbe  shot,  but  he  sidd  he  would 
go-  ahead  and  fire  It  anyhow,"  are  not  admis- 
sible in  evidence  as  part  of  ths  res  gestse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  872-876 ;  Dec.  Dig.  |  126.*] 

&  Masteb  and  Ssbtant  (I  276*)— Death  or 
Bbetahi^Pboxhiatk  Cauo— Evidence. 
In  an  action  against  a  mining  company  for 
the  death  of  one  of  its  employ^  acting  in  tbe 
capacity  of  a  shot  firer  resulting  from  injuries 
caused  by  smoke,  fumes,  foul  air,  and  poisonous 
gases,  \tf  a  rsvateal  of  a  fan  on  account  of  Its 
not  hSTOlg  been  suitably  adjusted  with  reason- 
ably necessary  apoliances  for  the  purpose  for 
which  it  was  installed,  there  being  evideoce  tend- 
ing to  show  that  the  omitted  appliance  or  ap- 
pliances were  reasonably  necessary  in_  its  oper- 
ation for  such  purposes.  Held,  that  a  veiuict 
based  on  the  assumption  that  the  omission  to 
suitably  adjust  snch  fan  with  such  additional 
appliance  was  the  proximate  cause  of  the  acci- 
dent was  Justified  by  the  facts  and  drcuQUtanoss. 

[Ed.  Note.— For  other  cases,  see  Master  anS 
Servant  Cent  Dig.  I  951 ;  Dec.  Dig.  i  27ft*] 

(Adiakmal  Bylldbut  »r  BUtoriml  Btaff.) 
ft  Tbial  (S  260*)  —  Instbuotionb  —  ROTxraAi, 
or  Requests  Bubbacbd  in  Ohaboeb  Given. 
It  is  not  error  to  refuse  rsqassted  charges 
.snbstahtlally  covered  by  the  general  Instructions. 

[Ed.  Note^For  othsr  casss.  aee  Trial,  Cent 
jAg.  I  6B1;  Dee.  Dig.  I  260*1 

7.  Masteb  and  Skbtant  (H  276*)— Death  or 
Sebvant— Pboxiuate  Cause— Evidence. 
The  proximate  cause  of  a  servant's  death 

may  bs  established  by  ctrcnmstantlal  evidence. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent  Dig.  1  961 ;  Dec  Dig.  |  27ft*] 
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8.  Hasteb  ard  Sebvant  (}  285*)— Death  or 
SmvAnr  —  Actions  t-  Quxbtioii  fob  Jubt— 
PBOXnCATX  Gattsb. 

Id  an  action  for  the  death  of  a  aemnt, 

what  was  the  proximate  caaie  of  the  deatJi  is 

a  questioD  for  the  jury. 

[Ed.  Note.~For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  SS  1002,  1016;  Dec.  Dig.  S 

2SS.*] 

Error  from  District  Court,  Coal'  County ; 
A.  T.  West,  Judge. 

Action  by  J.  W.  Hurst,  Administrator  of 
Ed.  Cleveland,  against  the  Coalgate  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.   Affirmed.  * 

E.  E.  Mclnnls,  A.  G.  Mosely,  and  C.  P. 
Johnson,  for  plaintiff  In  error.  J.  B.  Wood 
and.  C.  M.  Threadglll,  for  defendant  In  error. 

WILLIAMS.  J.  The  plaintiff  (defendant  In 
error)  alleges  In  his  complaint  or  petition 
that  the  defendant  (plaintiff  In  error)  during 
the  time  the  intestate  served  the  company  as 
shot  firer  "failed  and  neglected  to  exercise 
ordinary  care  and  diligence  to  keep  the  fan 
In  suitable  operation  and  properly  adjusted." 
It  is  insisted  by  the  defendant  in  error  that 
If  this  fan  had  been  adjusted  with  reasonable 
arrangment,  this  accident  would  have  been 
averted.  The  contention  is  not  that  the  fan 
was  Insufficient  and  was  not  suitable  to  do 
the  work  for  which  It  was  Inteuded,  but  that 
the  plaintiff  In  error  did  not  exercise  Qiat 
care  and  precaution  that  It  should  have  done 
to  see  that  the  fan  was  kept  suitably  adjust- 
ed for  operation.  As  to  whether  that  was 
done  Is  the  crucial  point  in  this  case. 

1.  In  the  case  of  Southern  Pac.  Co.  v.  Laf- 
ferty,  67  Fed.  63e,  6  C.  C.  A.  474,  the  trial 
court  Instructed  the  Jury  as  follows:  "If  you 
should  find  that  those  engineers  were  in- 
structed to  group  their  Miglnes  togettier  In 
the  yard  after  completing  their  day's  run, 
then  you  are  to  consider  the  case  as  if  all 
three  of  me  engines  on  the  night  in  ques- 
tion were  grouped  together,  and  tlien  you 
are  to  say  whether  or  not,  in  that  aspect  of 
the  case,  the  appointment  of  the  railroad 
company  of  a  competent  watchman  (because 
there  is  no  claim  that  BUey  was  not  compe- 
tent, nor  is  there  any  claim  that  he  did  not 
perform  his  duty  In  all  respects)  to  look  after 
those  engines,  and  see  that  they  were  not 
tampered  with,  nor  moved  frtmi  their  place, 
was  a  reasonaUe  precaution  to  be  taken  by 
the  company.  Th^  were  obliged  to  exercise 
ordinary  care  to  see  that  no  damage  came — 
no  injury  resulted— to  its  employes.  Now,' 
was  that  reasonable.  In  view  of  all'  those 
facts  and  circumstances?  They  were  bound 
to  insure  against  any  accident,  but  to  exer^ 
else  a  reasonable  caution,  and  under  those 
circumstances  It  is  for  you  to  say  whether  or 
not  the  appointment  was  such  a  reasonable 
precaution." 

The  Circuit  Court  of  Appeals  for  the  Ninth 
tdrcnlt  in  approving  said  Instruction,  said: 


"We  are  of  tSie  c^tnion  that  tbe  court  did 
not  err  in  dedaring  that  the  law  imposed  up- 
on the  railroad  company  the  duty  of  taking 
reasonable  precautions  to  see  that  the  en- 
gines left  upon  its  tracks  at  night  in  the 
yard  at  Fresno  with  water  In  the  boilers  and 
flres  burning,  were  not  tampered  with  or 
moved;  and  that  'the  eonrt  properly  aobmlt- 
ted  to  the  jury  the  qnestioo  whether  or  not 
the  employment  of  only  one  watchman  to  per- 
form that  duty,  it  being  also  required  of  him 
to  wipe  the  aiglnes  and  put  them  in  pn^wr 
order  for  service  the  next  day,  was  a  reason- 
able precaution.  The  general  role  Is  that 
a  person  who  enters  the  service  of  another 
takes  upon  himself  the  ordinary  risks  of  the 
negligent  acts  of  his  fellow  servants  in  the 
course  of  his  employmoit;  but  tills  rule  la 
subject  to  many  well-known  and  clearly  es- 
tablished qualifications,  and,  among  others,  it 
is  well  settled  that  the  master  should  not 
racpose  his  employes,  when  conducting  and 
carrying  on  bis  buidness,  to  perils  or  hazards 
against  which  tii^  ml^t  be  guarded  by  or- 
dinary diligence  and  reascmable  precautions 
on  his  part  The  master  Is  bound  to  exercise 
the  care  which  the  nlgendes  of  the  businesB 
In  which  be  is  aigaged  reasonably  require 
for  the  protecti<m  of  his  emi^oyCs.  Hoai^ 
r.  BaBway  Co.,  100  U.  S.  218  [2S  L.  Ed.  6121. 
Applying  these  prludples  to  the  particular 
facts  <^  this  cas^  we  are  of  the  <vlnlon  that 
the  railroad  company  would  have  been  neg- 
ligent to  have  allowed  its  engines  to  remain 
upon  its  tracks  In  the  yard  at  Fresno  with- 
out taking  some  precautions  to  provide 
against  their  b^ng  put  In  motion  of  them- 
selves, or*  by  the  act  of  careless,  thoughtless, 
or  evil-disposed  persons.  Live  engines  thus 
placed,  without  any  person  to  guard  or  take 
<Aarge  of  them,  are  liable  to  be  Interfered 
with;  and  if,  from  any  of  the  causes  before 
mentioned,  they  should  be  started  to  inoti<m. 
and  nm  out  upon  the  main  track,  and  con- 
tinue In  motion,  tb^  could  In  the  very  na- 
ture of  things,  becQOie  oiglnes  of  great  dan- 
ger, imparting  unusual  peril  and  hazard  to 
the  lives  and  limbs  of  all  the  employes  of  the 
company  who  might  be  In  charge  of  other 
engines  and  cars  tu>on  the  main  track,  In  the 
regular  coarse  of  their  emidoyment,  in  con* 
ducting  the  business  of  the  railroad  com- 
pany." 

This  was  a  reversible  fan.  The  hood  to  the 
fan  revolved  upon  an  axlei  and  was  Axed 
so  that  It  would  have  probably  been  turned 
up  by  the  force  of  an  explosive,  the  end  of 
the  hood  nearest  the  air  shaft  being  thrown 
forward  and  the  other  end  downward,  con- 
siderable weight  being  on  the  end  nearer  to 
the  air  shaft,  against  which  the  force  of  the 
explosion  would  strike.  A  board,  referred  to 
as  a  "door,"  Is  over  the  other  end  farther 
away  from  the  shaft,  to  let  it  down.  The 
force  of  the  aplosloo  striking  the  end  of  the 
hood,  it  would  be  laised,  canylng  the  weight 
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with  It,  and  If  the  force  were  not  snfficlent 
to  raise  the  hoo4  and  cause  It  to  revolTe  mon 
than  a  quadrant,  the  weight  would  carry  It 
down  to  Its  uBual  position  and  the  air  cur- 
rent in  that  erent  would  not  be  affected.  The 
w^ght  then  pressing  upon  the  end  of  the 
hood  nearer  to  the  air  shaft  or  "door"  would 
be  holding  down  the  other  end  of  same.  The 
wel^t  at  one  end  and  the  door  at  the  other 
were  intended  to  ieep  the  hood  in  Its  usual 
place,  which  would  rerolTe  as  much  as  a 
semicircle,  but  no  more.  If  the  force  from 
the  explo8l(»i  was  sufficient  to  raise  the 
weight  and  cause  the  hood  to  rerolTe  more 
than  a  quadrant,  the  hood  would  be  carried  on 
In  a  revolution  to  the  extent  of  a  semicircle, 
or  until  the  end  of  the  hood  to  which  the 
weight  was  attached  would  be  carried  down 
to,  and  would  then  rest  upon,  the  board  or 
"door"  Which  bad  been  holding  the  other  end 
of  the  hood  down  and  in  Its  place,  and  the  re- 
volving of  the  hood,  to  the  extent  of  a  semi- 
circle, would  reverse  the  air  current  through- 
oat  the  mine,  which  should  have  been  render- 
ed  impossible.  If  reasonably  practicable.  It  is 
contended  this  is  what  occurred  on  the  day 
that  plaintiffs  Intestate  lost  his  life.  While 
this  fan  was  being  Installed,  the  probability 
of  such  an  accldoit  as  the  one  In  question 
happening  was  brought  to  the  attention  of 
the  general  superintendent  of  ^e  plaintiff  In 
error,  and  this  was  shown  over  its  objection 
at  the  trial.  In  this,  there  was  no  error. 
Baltimore  &  O.  R.  Co.  v.  Henthome,  73  Fed. 
634,  19  C.  C.  A.  623;  'WeUston  Coal  Co.  v. 
Smith,  65  Ohio  St  70,  61  N.  R  143,  56  L.  R. 
A.  96,  87  Am.  St  Bep.  547;  Sherman  &  Bed- 
fleld  on  Negligence  (5th  Ed.)  pp.  343,  344. 

Can  It  be  said  that  all  reasonable  and  fair- 
minded  men,  acting  honestly  and  justly,  would 
be  forced  to  the  conclusion  that  this  company 
could  not  have  reasonably  foreseen  this  acci- 
dent and  its  consequence?  That  leaving  this 
reversible  fan,  constructed  as  It  was,  when 
the  shot  firing  was  being  done.  It  evidently 
having  been  installed  with  a  view  of  creating 
a  current  and  carrying  off  the  gases,  fumes, 
etc.,  from  the  mine  so  as  to  protect  the  em- 
ployee whilst  therein,  without  any  protection 
hy  a  reasonable,  additional  appliance  bo  as 
to  prevent  Its  being  reversed  by  the  force  of 
explosion  and  run  In  reverse  order,  was  not 
negligence.  In  the  case  of  Southern  Pac.  Co. 
V.  Lofferty,  supra,  the  court  said:  "The  lia- 
bility of  preventing  this  peril  rested  with 
the  company,  and  it  was  for  the  Jury  to  de- 
termine as  a  question  of  fact  whether  the  em- 
ployment of  Bil^  as  watchman,  with  the 
additional  duties  imposed  upon  tilm,  was  a 
reasonable  precaution  upon  the  part  of  the 
company.  It  was  conceded  that  the  employ- 
ment of  one  watchman  would  have  been  suffl- 
elent  to  have  properly  guarded  the  engines  if 
they  had  been  grouped  together  on  one  track, 
and  no  other  duty  assigned  to  him,  but  the 
contention  of  the  defendant  In  error  is  that 
one  man — no  matter  how  competent,  trust* 
worthy,  and  careful— could  sot  properij 


guard  the  engine^  and  at  the  same  time  per- 
form the  duty  of  wiping  them  and  putting 
them  in  order.  Whether  the  company  did 
employ  sufficient  means  to  reasonably  care 
for  the  safety  of  its  employes  was  a  ques- 
tion of  fact  correctly  left  to  the  Jury,  under 
proper  instructions  as  to  the  law,  to  decide." 
In  this  case,  It  may  be  inferred  from  the 
record  that  it  was  the  purpose  of  the  plaintiff 
In  error  in  Installing  this  fan  in  the  [>erform- 
ance  of  the  duty  of  master,  that  It  owed  to 
its  servants,  to  cause  gases,  fumes,  and  the 
like  to  be  carried  out  of  the  mine  by  the  cur- 
rents generated  by  it  so  as  to  protect  their 
health  and  lives.  Now,  if  the  master  could 
have  reasonably  anticipated  that  explosions 
which  might  result  from  "windy  shots"  would 
reverse  the  fan  and  cause  the  currents  to  be 
reversed  or  stopped,  the  lives  of  the  servants 
therein  becoming  jeopardized,  is  it  not  a 
question  of  fact  then  to  be  submitted  to  the 
jury  under  proper  instructious  as  to  wheth- 
er the  master  was  required  in  perform* 
ing  his  duties  to  his  servants,  to  safeguard 
that  fan  by  a  reasonably  additional  appliance 
for  protection  when  the  shots  were  being 
flred?  The  superintendent  that  Installed  the 
fan  had  such  knowledge,  if  certain  witnesses 
are  to  be  believed,  and  that  was  a  question 
of  fact  for  the  jury;  and  as  additional  evi- 
dence tending  to  prove  this  fact,  when  this 
explosion  occurred,  the  servant  Tate  ran  for 
the  immediate  assistance  of  his  co-servant. 
Archer,  in  order  that'  they  might  readjust 
the  fan  and  again  turn  off  the  current  prop- 
erly so  as  to  protect  the  lives  of  the  employes 
within  the  mine.  It  may  be  that  the  expert 
Cameron,  testified  that  It  was  not  reasonably 
necessary  to  have  a  watchman  at  that  time, 
but  this  question  was  to  be  determined  by  the 
jury  under  proper  Instructions,  and  as  In  the 
Lafferty  Gase,  supra,  we  are  not  prepared  to 
say  that  the  finding  of  the  jury  on  this  ques* 
tion  In  favor  of  the  defendant  in  error  is 
not  sustained  by  substantial  evidence.  N.  Y. 
Elec.  Equipment  Co.  v.  Blair,  79  Fed.  896, 
25  C.  C.  A.  216;  Wabash  Screen  Door  Ca  T. 
Black.  126  Ted.  721,  61  C.  O.  A.  639. 

2,  But  did  the  intestate  lutve  knowledge 
of  his  danger?  Was  it  such  a  danger  as  was 
hidden  from  him,  and  therefore  under  the 
circumstances  not  assumed  by  him.  We  are 
unable  to  ascertain  from  the  record  when 
this  fan  was  installed,  but  it  as  well  as  the 
mine,  seems  to  have  been  in  operation  con- 
tinuously from  September,  1904,  until  the 
date  of  the  accidoit  in  which  the  intestate 
lost  his  life,  and  no  "windy  shots"  or  ex- 
plosions occurring,  though  such  shots  seem 
to  have  been  fired  almost  daily  during  that 
period,  so  as  to  reverse  the  fan.  Under  this 
status  of  the  record,  it  was  a  question  for 
the  jury.  In  the  case  of  Wood  v.  Louisville 
&  Nashville  R.  Co.  (O.  O.)  88  Fed.  44.  Dis- 
trict Judge  Hammond,  said:  "It  is  a  danger 
that  does  not  probably  show  itself  until  an 
accident  like  this  brings  it  into  prominence, 
either  to  the  railroad  owner  who  operates 
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the  road  or  to  0ie  man  who  originally  con- 
structed It  Tb^  were  thinking  of  estab- 
llBhlng  a  clearance  for  the  cars,  and  not  for 
a  man  climbii^  the  ladders  at  the  mconent  of 
IMuning  the  chnte.  That  danger  was  probably 
not  thought  of  by  anybody :  not  by  the  cod- 
stnuAors  any  more  than  1^  tike  plaintiff.  It 
is  a  doiver  that  mi^t  arise,  and  possibly 
did  arise,  in  tiiis  case,  becaiue  the  car  tm 
which  he  was  mounted  was  wider  than  or- 
dinary car^  or  perhaps  the  ladder  might 
hare  been  constructed  as  to  bare  l>eeD  far> 
ther  away  from  the  side  ot  the  car  tiian  in 
ttiB  oMlnary  constmctlon  of  ladtos.  Many 
differences  of  this  kind  might  appear  to  make 
a  danger  in  this  particular  conjunction  of  a 
brakeman  on  a  ladder  and  a  cattle  diute 
too  near  the  track  that  would  not  be  obserr^ 
able  to  any  ordinary  Intelligence  or  obserra- 
tlon.  The  case  was  fairly  left  to  the  Jury, 
and  th^  have  decided  these  questions  of  Di- 
ligence and  contributory  negligence  against 
the  defendants,  and  I  think  pn^erly  so." 
Farther,  in  the  same  opinion,  the  court  said: 
'fThe  fact  that  no  ac<Ment  of  this  kind  had 
happened  before  upon  the  railroad,  and  that 
trains  were  constantly  passing  this  chute 
without  the  development  of  this  danger, 
brings  it  directly  within  the  class  of  what 
we  may  call  'concealed  dangers.'  This  dan- 
ger was  lurking  for  years  without  its  being 
known."  See,  also,  Bunker  Hill  &  Sullivan 
Alining  &  Concentrating  Co.  v.  Jones,  130 
Fed.  813,  66  a  G.  A.  863;  C,  O.  &  O.  R. 
Co.  V.  HoUoway,  114  Fed.  458,  S2  C.  0.  A. 
260;  C.  G.  W.  R.  Co.  v.  Price,  97  Fed.  423, 
38  C.  O.  A.  239. 

3.  Under  this  record.  Is  the  court  warrant- 
ed In  saying,  as  a  matter  of  law,  that  the 
intestate  was  guilty  of  contributory  negli- 
gence in  firing  this  "windy  shot"?  We  think, 
not  There  was  a  conflict  In  the  evidence  on 
thl»  point  In  the  case  of  Sioux  City  ft  Pac. 
R.  Co.  T.  Stout  84  U.  8.  Wall.)  657,  21 
L.  Bd.  745,  the  court  said:  "If,  upon  any 
construction  which  the  Jury  was  authorized 
to  put  upon  the  evidence,  or  by  any  infer- 
ence they  were  authorized  to  draw  from  It 
the  conclusion  of  negligence  can  be  Justified, 
the  defendant  was  not  entitled  to  this  or- 
der, and  the  Judgment  cannot  be  disturbed. 
To  express  It  affirmatively,  if  from  the  evi- 
dence given  It  might  Justly  be  inferred  by  the 
Jury  that  the  defendant.  In  the  construction, 
looitlon,  management  or  condition  of  Its  ma- 
chine had  omitted  that  care  and  attention  to 
prevent  the  occurrence  of  accidents  wbldi 
prudent  and  careful  men  ordinarily  bestow, 
the  Jury  was  at  liberty  to  find  for  the  plain- 
tiff." In  the  case  of  Railway  Co.  v.  Ivea, 
144  U.  S.  408,  12  Sup.  Ct  679,  86  Ed.  485, 
die  court  said :  *^here  is  no  fixed  standard 
In  the  law  by  which  a  court  is  enabled  to  ar^ 
bltrarily  say  in  every  case  what  conduct 
shall  be  considered  reasonable  and  pmdmt 
and  what  ahall  constitute  ordinary  care,  un- 
der any  and  all  drcnmatanoes.  The  terms 
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'ordinary  care,'  'reasonable  pmdeace,*  and 
such  like  twms,  as  applied  to  the  conduct 
and  affairs  of  men,  have  a  relatiTC  signif- 
icance, and  cannot  be  aibltrarUy  d^lned. 
What  may  be  deemed  ordinary  care  In  one 
casfi^  may.  under  different  mmnmdings  and 
drcumatances,  be  gross  negligence.  T^e  poli- 
cy of  the  law  had  relegated  the  determination 
of  audi  QueatUmi  to  the  Jury,  vaBac  vrapet 
Instructlcnu  from  die  court  It  Is  th^  prov- 
ince to  note  the  special  drcnmstances  end 
surroundings  of  each  particular  case,  and 
then  say  whether  the  conduct  of  the  parties 
In  that  case  was  such  as  would  be  expected  of 
reasonably  prudent  men,  under  a  similar 
stote  of  affairs.  When  «  given  state  of  facte 
is  such  that  rewonable  men  may  fairly  differ 
upon  the  question  as  to  whether  th»e  was 
neg^ence  or  not  tiie  determination  <tf  the 
matter  is  fbr  the  Jnry.  It  Is  mly.  wliere  the 
&ctt  are  sudi  that  all  reasonable  mm  must 
draw  the  same  conclusion  from  them  that 
the  question  of  negligence  Is  ever  oonsidw- 
ed  as  one  of  law  for  the  court"  Undw 
the  laws  In  force  in  the  Indian  Territory,  die 
question  of  contributory  negligence  as  a  mat- 
ter of  defense  must  be  sustained  by  a  pre- 
ponderance of  the  evidence.  Eddy  v.  Wallace 
49  Fed.  801.  1  O.  C.  A.  435;  Berry  v.  Ry. 
Co.  (C.  C.)  70. Fed.  193;  B.  ft  O.  Ry.  Co.  v. 
Burrls,  111  Fed.  882.  60  0.  a  A.  4a  The 
plaintiff  is  not  even  required  In  his  declara- 
tion or  petition  by  appropriate  auction  to 
n^atlve  contributory  negligence  or  to  offer 
proof  to  that  end.  C.  G.  W.  Ry.  Co.  v.  Price. 
97  Fed.  423,  S3  O.  C.  A.  239;  Ry.  Co.  v. 
Parks,  114  Fed.  161,  62  C.  a  A.  117. 

The  defendant  (plaintiff  In  error)  offer- 
ed to  prove  by  one  of  Ite  employes  that  with- 
in 20  or  30  minutes  after  the  accident  in  a 
conversation  with  Jenkins  near  the  entrance 
of  the  mine  whilst  he  was  then  in  a  semi- 
conscious, or  what  was  termed  by  the  wit- 
ness as  a  flighty  or  gn^gy,  condition,  that 
he  said :  "I  asked  Jenkins  where  his  buddy 
was,  and  be  stated,  'He  Is  on  ahead,  dead,  all 
right  My  lower  limbs  are  paralyzed.  I  told 
him  not  to  flre  the  shot  but  he  said  he  would 
go  ahead  and  fire  It  anyhow.'"  Was  it  a 
part  of  the  res  gestae?  If  so^  It  should  have 
been  admitted.  Otherwise,  not  Was  the 
alleged  statement  spontaneous  and  so  con- 
nected with  the  main  fact  under  considera- 
tion as  to  illustrate  Ite  charactw,  or  to  form 
In  conjunction  with  It  one  continuous  trans- 
action? Jenkins  was  a  servant  of  the  master 
and  may  have  flred  this  shot  that  caused  the 
accident  and  when  confronted  with  hia  co- 
employe,  with  the  inquiry  as  to  where  his 
"buddy"  was,  being  apprehensive  as  to  the 
consequence  ot  his  act  be  may  have  sought 
to  escape  such  responsibility  by  placing  It 
upon  his  co^ployft.  It  does  not  appear  that 
the  ruling  of  the  court  In  the  exclusion  of 
this  evidence  under  the  circumstances  was  er- 
ror. Gtowen  v.  Bush,  76  Fed.  S49,  22  Ol  0.  A. 
190;  Vredenthal  r.  Brown  4  McOabc^  63  Or. 
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88,  85  Faa  U10;  L.  &  N.  B.  Go.  t.  Peanon, 
Adm'r,  97  Ala.  SU,  12  South.  17&  The  In- 
■trnctUm  glren  by  the  court  fairly  proaonted 
the  iMOSB  In  the  caw.  Thoee  refused,  which 
might  have  been  given,  to  that  extent  were 
■Qbetantlally  and  fairly  covered  by  the  gen- 
eral InBtracttons.  In  ttia,  there  le  no  wror. 

4.  Was  tlie  negligence  of  the  master  Hie 
proximate  cause  of  Out  Intestate's  death? 
This  may  be  establlahed  by  drcomatantlal 
evidence,  and  is  a  question  <tf  fact  for  the 
Jury.  From  all  the  erldenc©  In  the  case,  may 
It  be  fairly  Inferred  that  taitestattfs  death 
was  the  resnlt  of  the  failure  of  the  defend- 
ant to  take  some  precaution  which  In  the  ex- 
orcise ot  ordinary  care  It  should  have  taken  1 
In  the  case  of  O-,  O.  &  G.  B.  Ckk  v.  UcDade 
et  aL,  112  Fed.  888,  SO  C.  O.  A.  BOl,  Lnrton. 
Circuit  Judge,  In  speaking  for  the  Slxtti  Olr- 
cutt  Court  of  Appeals,  said:  *'T&e  whole  caBe 
of  the  plaintiff  below  was  founded  upon  the 
theory  that  the  deceased  had  been  kUled  by 
coming  Into  collision  with  an  overhanging 
water  qtout  at  the  Goodwin  tank.  The  case 
was  put  to  the  Jury  by  the  trial  Judge  alone 
up(m  this  theory,  for  the  Jury  were  told  that 
*if  he  was  not  stnidc  by  tiie  water  spout,  or 
the  chain  d^endlng  from  1^  In  sndi  a  way 
as  to  cause  his  fall  from  the  car,  your  ver- 
dict should  be  for  the  defoidant  company.' 
WhDe  it  cannot  be  said  the  evidence  demon- 
strates that  the  deceased  was  caused  to  fall 
ftom  his  post  by  reason  of  a  collision  with 
the  water  spout  at  Goodwin,  yet  the  facts 
and  circumstances  pointing  to  that  conclu- 
sion were  quite  sufficient  to  Justify  a  verdict 
based  upon  such  an  assumption.  We  have 
readied  thIs«conclo8lon  from  an  attentive  ex- 
amination of  tiie  evidence,  and  are  content  to 
state  this  result  without  burdening  this  opin- 
ion with  the  details,  or  an  argument  based 
on  facts  of  Interest  only  to  the  particular 
litigants  here  necessary."  In  the  case  of 
Reed  V.  Stockmeyer,  74  Fed.  180,  20  C.  O.  A. 
381.  the  coart  said:  "So,  also,  la  it  the  duty 
of  the  master  to  provide  a  reasonably  safe 
place  In  which  the  servant  may  perform  his 
work,  and  to  keep  it  in  such  suitable  condi- 
tion. This  duty  Is  not  absolute,  but  relative. 
It  Is  measured  by  the  nature  and  character  of 
the  employment,  the  location  of  the  premises 
and  their  surroundings.  There  are  employ- 
ments that  of  themselves  are  necessarily  dan- 
gerous. In  connection  with  which  no  position 
can  be  made  secure.  Id  such  case  the  law 
requires  of  the  master  that  he  shall  use  or- 
dinary care  that  the  dangers  of  the  employ- 
ment are  not  unnecessarily  enlarged;  that 
he  shall  take  proper  care  to  furnish  such  safe- 
guards as  are  customarily  employed  In  the 
performance  of  like  hazardous  service,  so 
that  the  servant,  exercising  proper  care,  may 
render  his  service  without  exposure  to  dan- 
gers that  are  not  within  the  obvious  scope 
of  the  employment  as  usually  carried  on." 

In  the  case  of  C,  O-  A  Q.  B.  Co.  v.  McDade, 
supra,  the  court  quoted  with  approval  the 


Coregoliv  ex.cerptt  and  forthw  said:  "The 
conclusive  evidence  was  that  such  swinging 
spouts  should  be  so  constructed  as  to  dear 
cam  without  endangering  omiployte  in  the 
discharge  of  Ui^  duties  on  the  roofs  of  pass- 
lug  trains.  To  do  this,  U  was,  perhaps,  not 
always  necessary  or  custconary  that  the 
i^uts  should,  when  not  pulled  down,  hang  in 
a  position  absolutely  vertical  to  the  tank. 
But  on  aU  of  the  evidence  it  was  made  to 
an»ear  most  conduslvely  that  th^  should  not 
be  placed  In  such  dose  proximity  to  the 
trac^,  or  hang,  when  not  In  use,  at  such  an 
angle,  as  to  endanger  employes  In  the  proper 
discharge  Of  their  duties  on  the  top  of  pass- 
ing trains.  It  may  be  that  the  evidence  was 
conflicting  as  to  whether  this  particular 
spout  was  a  peril  to  brakemen  on  top  of  the 
cars  of  the  usual  height  Bat  It  was  in  evi- 
dence that  cars  built  to  carry  furniture  are 
somewhat  higher  above  the  track  and  some- 
what wider  than  ordinary  freight  trains,  and 
that  such  cars  were  well  known  In  the  traf- 
fic, and  frequently  found  In  the  trains  on  this 
railroad.  The  evidence  dearly  established 
that  neither  necessity  nor  convenience  re- 
quired that  such  spouts  should  be  so  con- 
structed as  to  constitute  a  dangerous  obstruc- 
tion to  employes  on  any  cars  known  to  the 
traffic  Judge  Hammond,  who  tried  the  case 
In  the  circuit  court,  upon  his  subject  sum- 
med up  the  law  tersely,  by  saying  to  the  Jury, 
Id  the  Jurisdiction  of  his  instruction,  that: 
'It  Is  bo  simple  a  task,  one  so  devoid  of  all 
exlgendes  of  expense,  necessity,  or  conven- 
ience, so  free  of  air  consideration  of  skill  ex- 
cept that  of  the  foot  rule,  and  so  entirely 
destitute  of  any  element  of  choice  or  selec- 
tion, that  not  to  make  such  a  eonstmcUon 
safe  for  the  brakeman  on  the  trains  is  a 
oonvlctton  of  negUguice.'  It  was  the  duty 
of  tiie  cmnpany  to  use  ordinary  care  to  see 
that  the  dai^rs  inddent  to  the  maploymeat 
were  not  unnecessarily  enlarged,  and  the 
servant  thereby  exposed  to  perils  whldi  could 
have  been  guarded  against  by  the  ezerdse  of 
that  d^ree  of  care  due  to  employes." 

The  Judgment  in  the  McDade  Oase  was 
later  affirmed  by  the  Supreme  Court  of  the 
United  States  (a,  O.  ft  Q.  B.  Ga  v.  Mc- 
Dade. 191  U.  S.-e4.  24  Sup.  Ct  24,  48  L.  Ed. 
96.  See,  also.  C,  O.  &  G.  R.  Co.  v.  Holloway, 
114  Fed.  456,  52  a  C.  A.  260;  Wabash  Screen 
Door  Co.  V.  Black,  126  Fed.  721,  61  C  C.  A. 
639;  Cecil  v.  Amer.  Sheet  Sted  Co.,  129  Fed. 
642,  64  a  C.  A.  72). 

The  theory  of  the  plaintiff  was  that  the 
intestate's  death  resulted  ^m  suffocation  by 
smoke,  fumes,  foul  air,  and  presence  of  gases 
driven  back  Into  the  interior  of  the  mine  and 
condensed  therein  by  the  reversal  of  the  faa 
There  being  substantial  evidence  tending  to 
support  plaintiff's  theory,  it  was  a  question 
for  the  Jury's  determination. 

The  Judgment  of  the  lower  court  is  affirm- 
ed. All  the  Justices  concur. 
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CHIOAOO,  B.  X.  *  P.  RT.  CO.  JOHNSON. 
(Sn^eme  Court  of  Oklahoiu.  Haxch  8,  1910.) 

WIs&w  bv  the  Court.; 

1.  Watkhb  awd  Waxes  Coubses  (|  119*)— Di- 

TIBSIOK  or  SUBTACE  WATEB— LlABILITT  TO 

Innvto  Lanoowheb. 

If  a  railroad  compaiiT  so  constructs  its 
roadbed  and  ditches  as  to  alvert  surface  water 
from  Its  uiaal  and  ordinary  coarse,  and  by  its 
ditches  or  artificial  diannels  causes  sucb  water 
to  be  conveyed  to  a  particnlar  place,  and  thereby 
overflows  the  land  of  another  proprietor  which, 
before  the  coostraction  of  such  road,  ditcbea,  or 
channels,  did  not  overflow,  the  comiianj  will  be 
liable  to  snch  proprietor  for  the  injury. 

[Eid.  Note.— For  other  cases,  see  Waters  and 
Water  Oonrseai  Cent  IMg.  t  181;  Dee.  Dig.  | 
119.*] 

2.  TbIAL  (I  296*)— APFXAL  AlfD  Bbbob  (i 
1033*)~HAB1ILB88  EBBOB  — BlBBOnOUB  IH- 

axBucnoN. 

Where  the  instmctfons  of  the  coart  are  eab- 
divided  Into  different  paragraphs  and  numbered, 
though  some  of  them  may  be  incomplete,  yet, 
if  they  are  not  in  conflict  with  others  therein 
and  harmonize  therewith,  such  additional  para- 
graphs •upplementing  what  was  lacking  in  the 
other,  and  under  that  event  stating  the  correct 
rule  of  law,  the  same  will  not  operate  aa  a  re- 
versible error. 

(a)  Though  an  Instruction  be  erroneous,  if 
inch  error  conalit  in  being  more  favorable  to  the 
plaintiff  In  error  than  he  was  entitled  to,  the 
same  was  error  without  injury  and  will  not  con- 
stitute a  reversal  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  {  705:  Dec  Dig.  |  296;*  Appeal  and  Er- 
ror, Cent  Dig.  I  4056;  Dec  Dig.  |  1033.*] 

S.  Dahaoes  (S;  112,  174*)— EWiDENCB  m  524^ 
549*)  —  OPimoir  Bvt&BHOi  —  Valus  or 
QaowiNa  Cbof. 

The  measure  of  damages  for  the  destruc- 

don  of  a  growing  crop  la  Its  valae  at  tha  time 

and  place,  and  in  the  condition  It  waa  In,  when 

destroyed. 

(a)  The  wltnesB  being  an  experienced  &rmer, 
his  opinion  U  admissible  to  prove  the  value  of  a 
gromng  crop,  and  it  is  further  proper  to  permit 
him  to  state  the  facts  from  which  his  conclusion 
was  arrived  at  in  order  to  aid  the  jury  in  deter- 
mining whether  or  not  bis  estimate  was  correct 

(b)  It  is  permissible  as  a  means  of  arriving  at 
the  value  of  a  growing  crop  to  prove  Its  prob- 
able yield  under  proper  cultivation,  the  value 
of.  such  yield  when  matured  and  ready  for  sale, 
and  also  the  expense  of  sucb  cultivation,  as  well 
as  the  cost  of  its  preparation  and  transportation 
to  market  the  difference  between  the  value  of 
the  probable  crop  in  the  maricet,  and  the  ex- 
pense of  maturing  and  placing  it  there  in  nuwt 
cases  will  give  the  value  of  the  growing  crop 
with  as  much  certainty  as  can  be  attained  by 
any  other  method. 

(c)  Queere  as  to  whether  or  not  it  la  also  per- 
missible to  prove  the  rental  value  of  the  land 
and  the  cost  of  breaking,  seeding,  planting,  and 
cultivation  up  to  the  time  of  the  destruction  of 
the  immature,  growing  crop  Is  a  permisaible 
basis  to  submit  to  the  jniy  to  be  considered  in 
connection  with  the  basts  in  8  (b)  Is  not  detei^ 
mined. 

[Ed.  Note.— For  other  cases,  see  Dam 
Cent  Dig.  U  281-283.  464;  Dec  Dii 
174;*   Evidence,  Cent  Dig.  H  " 
Dec  Dig.  11  524,  649.*] 

Kane,  J.,  dissenting. 


Error  from  District  Court  Comanche  Ootm* 
t7;  F.  £.  Oillette,  Judge. 

Action  by  H.  G.  JohDSon  against  the  Chi- 
cago, Bock  Island  &  Pacific  Batlway  Com- 
pany. Jndgment  for  plalutlS,  and  defend- 
ant brings  error.  Affirmed. 

M.  A.  Low,  O.  O.  Blake,  H.  B.  Low,  ud 
W.  C  Sterens,  for  plalntlfT  In  error.  B.  U. 
Parmenter,  C.  U.  Myers,  G.  O.  GlaA,  and 
John  A.  Ren^,  for  defradant  In  error. 

WILLIAMS,  X  The  highest  courts  of  the 
following  states  recognlslns  the  rale  that 
the  right  to  divert  snrface  waters  under  the 
common  law  both  In  England  and  America 
had  been  qoellfied,  hold  that  a  proprietor, 
without  a  grant,  cannot  collect  surface  wa- 
ter into  an  artlfldal  channel  or  Tolame  and 
pour  It  upon  the  land  of  another  to  his  In- 
Jury,  or  by  means  of  dltdies  or  other  artlfl- 
clal  means  cause  the  same  to  flow  npon  the 
lands  of  another  where  It  would  not  other- 
wise go  to  bis  injury:  Crabtree  v.  Baker, 
76  Ala.  91,  SI  Am.  R^  424;  Springfield  & 
Memphis  R.  Co.  T.  Henry,  44  Ark.  860;  LIt- 
higston  v.  McDonald,  21  Iowa,  100,  88  Am. 
Dec.  663 ;  SuUens  t.  Chicago,  etc.;  Ry.  Co^ 
74  Iowa,  650.  38  N.  W.  545,  7  Am.  St  Rep^ 
501 ;  Robertson  t.  Daviess  Gravel  Road  Co., 
116  Ky.  013,  77  S.  W.  169.  25  Ky.  Law  Rep. 
1114;  Gregory  Bush,  64  Mich.  87,  81  N. 
W.  90,  8  Am.  St  Rep.  797;  Hogensen  t. 
St  Paul.  M.  &  M.  R.  Co.,  81  Minn.  224.  IT 
N.  W.  374;  Sbeehan  t.  Flynn,  69- Minn.  436, 
61  N.  W.  462,  26  L.  R.  A.  632;  Kelly .T. 
Dunning,  39  N.  J.  Eq.  4^;  Bowlsby  v.  Speer, 
31  N.  J.  Law,  8S1,  86  Am.  Dec.  216 ;  McCor- 
mlck  T.  Kansas  City,  St  Joseph  &  Council 
Bluffs  R.  Co.,  70  Ma  359,  35  Am.  Rep.  431 ; 
Id.,  57  Mo.  433 ;  Portw  Durham  et  aL.  74 
N.  O.  767;  Fremont,  E.  &  M.  V.  R.  Co.  t. 
Marley,  25  Neb.  138,  40  N.  W.  948,  18  Am.  SL 
Rep.  4^ ;  Chalkley  t.  Richmond.  88  Va.  402, 
14  8.  B.  389,  29  Am.  St  Rep.  TSa 

The  following  courts  adhering  to  the  an- 
cient common-law  role,  without  qualification, 
to  the  effect  that  no  canse  of  action  can  arise 
In  any  case  from  throwing  back  surface  wa- 
ters on  the  dominant  estate,  also  hold  that 
if  a  railroad  company  so  constmcts  its  road- 
bed and  ditches  as  to  divert  snrface  water 
from  Its  usual  and  ordinary  conrse,  and  shall 
canse  by  its  embankments  and  ditches  such 
water  to  be  convi^ed  to  a  particular  place, 
and  thereby  oveiHow  land  which  before  the 
construction  of  the  road  did  not  ovwflow, 
the  company  will  be  liable  to  the  landowner 
for  the  injury:  Adams  v.  Walker,  84  Conn. 
466,  91  Am.  Dec.  742;  Cborman  v.  Queen 
Anne's  R.  Co.,  8  PennewiU  (Del.)  407,  64  Atl. 
68? ;  Curtis  v.  Eastern  R.  R.  CO.,  98  Mass. 
428;  Deigleman  v.  New  ToA,  L.  ft  W.  Ry. 
Go.  (Super.  Butf.)  12  N.  T.  Supp.  83;  Foot 
et  aL  V.  Bronson  et  al.,  4  Lans.  (N.  T.)  47; 
Wicbham  v.  Leblgh  Valley  R.  Co.,  85  App. 


•For  otliar  cases  see  saoM  toplo  and  seotloa  NUMBER  ia  Dec.  A  Am.  Digs.  1907  to  date,  A  Beportar  ladeus 
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DiT.  1S2,  8S  N:  T.  Supp.  146;  Barkley  t. 
WUcox,  86  N.  T.  140.  40  Am.  Bep.  619;  Noon- 
an  r.  City  of  Albany,  79  N.  Y.  470,  8S  Am. 
Bejk  640;  Jones  Seaboard  A.  L.  R.  Co., 
67  S.  a  181.  45  S..B.  188;  Mitcbell  T.  Bain, 
142  iDd.  604,  42  N.  E.  230 ;  Templeton  v.  Voab- 
loe,  72  Ind.  1^.  87  Am.  Rep.  150;  Davla  t.  City 
of  CrawfordsTUle,  119  Ind.  1,  21  N.  S.  449. 
12  Am.  St  Rep.  361 ;  Schuster  t.  Albrecbt, 
86  Wis.  241,  73  N.  W.  000,  67  Am.  St  Rep. 
804;  Noyes  et  al.  t.  CosselmaD  et  al.,  29 
Wash.  635.  70  Pac.  61.  92  Am.  St  Rep.  987. 
The  onlversal  role  in  the  states  adoptii^  the 
cItU  law  and  the  n^at  w^ht  of  aathority 
In  the  common-law  states  supports  the  fore- 
going rule.  And  this,  too.  seems  to  be  the 
rale  In  England.  See  decision  by  Qneen's 
Bench  Division  on  March  81.  1684.  holding  to 
that  effect  Whalley  t.  U  &  T.  By.  Co.,  13 
Law  Bep.  (Q.  B.)  131.  See,  also,' Baird  t. 
WlUlamaon  (Common  Pleas)  88  Law  J.  101;  8 
Famham  on  Waters  and  Water  Courses,  H 
885-886,  pp.  2574,  257& 

In  the  case  of  Frlsble  t.  Cowen,  18  App. 
D.  C.  881,  decided  by  the  Court  of  App^s 
of  the  District  of  Columbia  on  the  4th  day 
of  June,  1901,  Bfr.  Chief  Justice  Alvey,  in 
delivering  the  opinion  of  the  court  eald: 
"Whatever  difference  there  may  be  suppos- 
ed to  exist  as  between  the  role  of  the  civil 
law  and  that  of  the  common  law  In  regard 
to  the  manner  of  treating  surface  water 
naturally  flowing  from  an  upper  to  a  lower 
tenement,  such  difference  can  be  of  no  Im- 
portance In  a  case  like  the  present  This, 
as  appears  from  the  facte  we  have  stated,  is 
not  the  case  of  the  natural  flow  of  surface 
water,  arising  from  natural  causes  only,  and 
flowing  without  artificial  means,  but  is  the 
case  of  the  gathering  and  concentration  of 
STu*face  water  from  an  extensive  area,  Into 
an  artificial  channel  or  drain,  and  dischar- 
ging It  upon  the  premises  of  a  lower  proprie- 
tor tt>  bis  Injury.  This;  according  to  all 
principle,  is  r^rded  as  a  wrong  for  whltSx 
the  law  affords  a  remedy.  The  principle  Is 
settled,  both  by  the  English  and  Amn-Ican  de- 
cisions, that  where  the  higher  owner  col- 
lects the  surface  water  In  one  body,  or  sends 
it  down  upon  the  lands  of  a  lower  owner  In 
a  different  manner  from  that  In  which  It  Is 
accustomed  to  flow,  or  in  a  concentrated 
form,  or  in  unnatural  quantities,  he  is  liable 
for  all  the  damages  sustained  therefrom  by 
such  lower  proprietor.  The  servitude  is  to 
have  the  waters  pass  over  the  land  in  their 
natural  flow,  and  a  discharge  of  them  Id  any 
other  manner  is  a  violation  of  the  rights  of 
the  lower  owner.  Indeed,  It  Is  laid  down  as 
text  law  'that  one  has  no  right  by  an  arti- 
ficial structure  of  any  kind  upon  his  own 
land  to  cause  the  water  which  collects  there- 
in to  be  discharged  upon  bis  nei^bor's  land. 
•  •  • '  In  a  recent  case  In  the  Court  of 
Appeals  of  England,  that  of  Whalley  v.  Lan- 
cashire A  Yorkshire  B.  B.  Co..  13  Q.  B.  DIv. 
181,  the  questloD  has  been  very  fully  consid- 


ered and  the  principle  applied.  '  There,  by 
reason  of  a  very  severe  rainfall,  a  quantity  of 
water  was  accumulated  against  one  of  the 
sides  of  the  defendant's  railway  embank- 
ment to  such  an  extent  as  to  endanger  the 
embankment,  and,  In  order  to  protect  their 
embankment,  tbe  defendants  cut  trenches  In 
It  by  which  the  water  flowed  through  and 
went  ultimately  onto  the  land  of  tbe  plalotiff, 
which  was  on  the  opposite  side  of  tbe  em- 
bankment and  at  a  lower  level,  and  flooded 
and  injured  tt  to  a  greater  extent  than  it 
would  have  done  had  the  trenches  not  been 
cut.  In  an  action  for  damages  for  such  In- 
Jury,  the  Jury  found  that  tbe  cutting  of  the 
trenches  was  reasonably  necessary  for  the 
protection  of  the  defendants'  ptogerty,  and 
that  It  was  not  done  negligently.  But  the 
court  was  unanimous  In  holding  that,  though 
tbe  defendants  had  not  brought  the  wzter 
on  their  land,  they  bad  no  right  to  protect 
their  property  by  transferring  the  mischief 
from  their  own  land  to  that  of  tbe  plaintiff ; 
that  they  had  no  right  to  sacrifice  the  prop- 
erty of  their  neighbor  In  order  to  protect 
their  own ;  and.  therefore,  as^  said  by  the 
court,  upon  tbe  plainest  principle  of  right 
and  Justice,  the  defendants  were  liable." 

Id  the  case  of  C.  R.  I.  &  P.  R.  Co.  v. 
Groves,  20  Okl.  101,  03  Pac.  755,  22  L.  B.  A. 
(N.  S.)  802,  this  court  said:  "That  the  own- 
er of  the  land  cannot  collect  the  water  into 
an  artiflcial  channel  or  volume  and  pour  It 
upon  tbe  land  of  another  to  his  Injury.  Davis 
V.  Fry,  14  OkL  840,  78  Pac  183.  69  L.  R.  A. 
460;  Davis  v.  City  of  CrawfordsvUle.  119 
Ind.  1,  21  N.  B.  449,  12  Am.  St  Bep.  861; 
City  of  Dvansvllle  t.  Decker,  84  Ind.  325.  43 
Am.  Rep.  86 ;  Patoka  Township  v.  Hopkins 
[131  Ind.  142,  30  N.  B.  896]  31  Am.  St  Rep. 
417 ;  Rychllckl  v.  City  of  St  Louis,  98  Mo. 
487,  11  8.  W.  1001.  4  U  R.  A.  694,  14  Am. 
St  R^.  661;  Fremont  etc.,  R.  B.  Co.  v. 
Marley,  25  Neb.  138,  40  N.  W.  948,  18  Am. 
St  R^.  482;  Cbalkley  v.  City  of  Richmond* 
88  Va.  402,  14  S.  E.  839,  29  Am.  St.  R^.  730; 
2  Dillon  on  Municipal  Corporations,  |  1061; 
Gould  on  Waterways,  |  271."  Whilst  that 
expression  may  have  been  obiter  in  that  opln* 
Ion,  yet  It  is  supported  by  the  great  weight 
of  authority,  and  we  approve  tbe  same  as  a 
correct  rule  to  be  followed  by  this  court 
The  rule  also  Is  the  same  whether  the  dltehes 
or  artificial  channels  be  constructed  or  made 
on  the  right  of  way  at  the  time  of  tbe  con- 
struction of  tbe  road  as  a  part  thereof  or 
afterwards  in  the  maintenance  and  operating 
of  the  same.  Wlckham  v.  Lehigh  TaL  B. 
Co.,  supra;  Delgleman  v.  N.  X.,  L.  &  W. 
By.  Co.,  supra;  Fremont,  B.  &  M.  T.  B.  Go. 
v.  Marley,  supra;  Springfield  &  Mem.  B.  Oo. 
V.  Henry,  supra;  Curtis  t.  Bastem  B.  B. 
Co.,  BU[va ;  Gilbert  v.  Savannah.  O.  A  N.  A* 
B.  Co.,  69  Ga.  896;  Johnson  r.  AtL  A  Bt  L. 
R.  Co.,  36  N.  H.  669.  69  Am.  Dec  600; 
Eaton  V.  B.,  C.  ft  M.  B.  B.,  61  N.  H.  604, 
12  Am.  Bep.  147 ;  Hmnpum  t.  Androscoggin 
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Imp.  Co.,  54  N.  H.  545;  Hooker  t.  New  Ha- 
ren  &  Northamptan  Co.,  14  Oonn.  146,  86  Am. 
Dec  477;  Drake  t.  C,  R.  I.  ft  P.  By.  Co.,  63 
Iowa,  802,  19  N.  W.  215,  50  Am.  Rep.  748. 

We  reach  the  coDClualon  that  tbe  evidence 
on  the  part  of  the  defendant  In  error  trad- 
ing to  show  that  the  plalatlff  In  error  had 
constructed  a  ditch  extending  arer  tbe  farm 
of  the  defendant  In  error  as  well  as  tbe  ad- 
joining proprietors,  accumulating  tbe  waters 
from  such  farms  and  carrying  them  to  an 
artificial  opening  In  defendant's  roadbed 
through  which  It  was  poured  In  and  upon 
tbe  portion  of  the  farm  of  tbe  defendant  In 
error  lying  on  the  opposite  side  of  tbe  rail- 
road to  bis  damage,  there  was  no  error  in 
refusing  to  direct  a  Terdlct  In  faror  of  the 
railroad  company. 

It  Is  further  Insisted  that  the  court  erred 
In  Its  instmctlonB  to  tbe  Jury. 

Paragraph  4  contains  the  following:  "If 
you  find  from  the  evidence  that  the  defend- 
ant *  •  «  changed  Its  ditches  and  cul- 
verts so  as  to  gather  tbe  accnmnlattng  wa- 
ters by  reasqn  of  ite  ditches  from  tbe  adjoin- 
ing land  and  conduct  the  same  through  its 
ditches  atid  culverts  to  the  plaintiff's  land, 
thereby  greatly  increasing  the  water  upon 
plaintiff's  land  In  times  of  heavy  rain  and  so 
as  to  cause  tbe  plaintiff  damage  In  tbe  man- 
ner stated  in  this  petition,  then  your  verdict 
should  be  for  the  plaintiff.  *  •  • 

Paragraph  6  Is,  in  part,  as  follows: 
"  *  *  *  If  yon  find  the  damage  to  have 
beea  caused  by  tiie  gathering  of  waters  in 
defendant's  dltebes  and  tbe  precUvHation  of 
tbe  same  on  the  land  of  plabitlff  In  Increased 
and  nhnatoral  qoantltlee.   •   •  *** 

But  paragraph  8  Is  as  f<^om:  **Toq  are 
instructed  that  the  plaintiff  most  show,  by  a 
prepondmince  of  evldnce^  that  the  defod- 
ant  wr(mgfnllyt  negllgiently,  and  not  neces-. 
sarlly  enlarged  its  culv<^  and  opmlngs 
throng  Its  roadbed,  and  wrongfully  and  un- 
necessarily turned  snrface  waters  upon  plain- 
tiff's land  In  nnnecessarily  large  quantities 
to  i^alntlff's  damage  and  Injury,  or  yon 
should  find  for  tbe  defMidant" 

Paragraph  9  Is  also.  In  part,  as  follows: 
*  *  But  for  the  plaintiff  to  recover  be 
must  show  a  prepondmmce  of  the  erl- 
dmce  that  the  said  defendant  maintained  ita 
■aid  roadbed  and  wrongfully  turned  watm 
down  on  platntUTs  land,  and  that  tbe  wa- 
ters 80  tamed  down  were  In  unnecessarily 
great  quantlttes.'* 

Wben  tbe  durge  Is  centidered  as  a  f^ole, 
Uiougb  not  commending  tbe  same  as  a  model, 
we  think  the  plaintiff  In  erK«  bas  no  wdl- 
grounded  right  to  complain.  It  may  be  that 
paragraph  6  was  more  favorable  than  It  was 
entitled  to ;  but,  If  so.  It  Is  error  In  Its  (plain- 
tiff In  error)  lAror  and  not  jweJudielaL 

Thia  action  Is  to  recovo-  damages  Cor  Inju- 
ries to  the  growing  cnqiM  of  tbe  defendant  in 
error  by  tbe  overflowing  of  his  land  alleged 
to  have  been  caused  fey  ditdUB  constructed 
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by  tbe  defendant  In  errw.  In  sncb  cases,  the 
general  rule  appears  to  be  tbat  tbe  damages 
are  to  be  estimated  as  ctf  the  time  of  tbe  In- 
Jury,  and  that  tbe  meaaure.  thereto  is  com- 
pKisatlon  tm  tbe  value  of  tlie  crops  In  tiie 
condition  In  wlildti  tbey  were  at  such  time. 
Sutherland  on  Damages  (3d  Sd.)  voL  4.  p. 
2997,  i  1023.  Section  2907,  p.  711,  Comp. 
Laws  Okl.  1909,  seems  to  be  In  liarmony  with 
said  rule. 

In  the  case  of  Int  &  O.  B.  Ca  v.  Pap^  73 
Tex.  601,  11  S.  W.  526,  tbe  court  said:  "It 
seems  to  us  that  as  a  general  rule  tbe  most 
satisfactory  means  of  arriving  at  tbe  value 
bt  a  growing  crop  is  to  prove  Ita  probable 
yield  under  proper  cultivation,  tiie  valne  of 
such  yield  when  matured  and  ready  for  sale, 
and  also  tbe  expmse  of  such  cultivation,  as 
well  as  the  cost  oi  its  preparation  and  trans- 
portation to  market  Tbe  difference  t>etween 
the  value  of  the  probable  crop  In  the  market 
and  the  expense  of  maturing,  pr^ring,  and 
placing  it  there  will,  in  most  cases,  give  tbe 
value  of  the  growing  croin  with  as  much  cer- 
tain^ as  can  be  attained  by  any  other  metb- 
od."  See,  to  the  same  effect,  Galveston,  H. 
ft  B.  A.  R.  Co.  T.  Borsky,  2  Tex.  Civ.  App. 
645,  21  8.  W.  1011. 

In  tlie  case  of  Lommeland  r.  St  P.*  IC.  * 
M.  R.  Co..  85  Minn.  412,  29  N.  W.  U9^  the 
court  said:  "In  ai^lying  this  rule  a  oonslder^ 
able  latitude  of  inquiry  Is  permissible  from 
the  nature  of  the  case.  TtB  estimate  most  be 
based  largely  upon  the .  condition,  stage  of 
growth,  and  inomise  of  tbe  grain,  and  tlie  ca^ 
padty  of  the  land  to  produce  cn^;  and.  In 
addltlim  to  tbe  opinions  of  witnesses  qnalUled 
to  speak  in  referoice  to  tbe  extent  of  tbe  In- 
jury and  of  the  value  of  tbe  growing  cn^  In 
its  Ihea  condition,  wa  tiilnk  it  would  be  pn^ 
er  to  receive  erldfiuee  of  tlie  avwage  prodnct 
or  yield  of  like  crops  upon  the  same  and  otho* 
lands  in  the  udghborhood*  undw  llks  drenm- 
stances  and  oondittons,  and  also  Om  atwage 
ma  Aet  ta^ve  of  sncb  grain,  within  reasonable 
lindtationB  as  to  tlm^  and  the  expense  of 
harvesting  and  marketb^  to  be  sabmitted  to 
the  Jury  under  proper  instructions  by  ttie 
court  If  tbe  estimates  are  extravagant,  the 
evidence  may  be  sifted  npon  cross-cxamlna- 
tlon  and  controverted  witnesses." 

In  the  case  of  Phillips  ▼.  Tetxy,  9  AbK 
Frac.  N.  8.  (N.  T.)  327,  the  conrt  asld:  'TTbe 
lOalntlff  testified,  in  regard  to  injury  from  the 
wator  npon  bis  meadow,  tiiat  in  June,  1808, 
thoe  was  high  water  over  about  10  acres, 
wben  the  grass  was  about  a  foot  high  and 
had  Just  begun  to  head  out  He  was  asked 
by  bis  counsel,  Taking  that  bay  as  it  stood 
them,  what  would  It  yldd  to  the  acref  TUs 
was  (Atjected  to  on  the  gronnd  that  It  called 
for  the  oplnlmi  (rf  tlw  witness.  I  think  It  was 
competent  to  ascertain  tbe  tact  son^t  by 
this  tnqntey  through  the  opl&lw  of  >■  wltnras. 
A  person  conversant  with  the  growth  of  grass, 
and  accustomed  to  compare  its  appearance  in 
Oifferoit  stages  of  sncb  growth  wlOi  its  lUtl- 
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mate  jXelH  to  tbe  acre,  maj  well  be  said  to 
Jiave  Bucb  knowledge  of  that  subject  as  to 
make  blm  competent  to  testify  how  mncli,  In 
hlfl  opinion,  a  given  piece  examined  blm 
will  yield  per  acre.  The  facta  on  which  anch 
an  opinion  Is  based,  like  those  on  which  the 
▼alne  of  a  given  article  of  property  dc{>end8, 
are  of  such  a  character  as  not  to  be  capable 
of  being  transferred  to  the  mind  of  a  jury  so 
completdy  and  intelligibly  as  to  enable  them 
to  form  an  adequate  determination  for  tliem- 
aelrea.  Clark  t.  Balrd.  0  K.  T.  ISS.  and  cans 
there  dted." 

In  Railway  Co.  T.  Lyman,  67  Ark.  612.  22 
S.  W.  170,  the  court  said:  "Under  the  ruling 
next  complained  of,  the  plalntlfT  was  permit- 
ted to  give  In  evidence  his  opinion  as  to  the 
value  of  the  crops  at  the  time  of  their  de- 
struction, and  to  state  as  the  basis  of  his  val- 
natlon  the  usual  yield  of  the  lands  In  crop 
seasons  similar  to  that  of  18S8.  The  witness 
being  a  farmer,  his  opinion  was  admissible 
to  prove  the  value  of  the  crop,  and  It  was 
proper  to  permit  him  to  state  the  facts  from 
wblcta  his  conclusion  was  arrived  at,  as  these 
would  aid  the  jury  In  determining  whether 
his  estimate  was  correct  •  •  •  while  the 
damages  recoverable  could  not  exceed  the  ac- 
tual value  of  the  crops  at  the  date  of  the  In- 
jury, with  legal  interest,  it  was  not  improp- 
er that  the  jury.  In  estimating  that  value, 
should  consider  the  probable  value  at  maturi- 
ty If  they  believed  from  the  evidence  that  the 
crops  would  have  matured  but  for  their  loss 
Id  the  manner  allied  In  the  complaint" 

In  the  case  of  Colo.  Con.  L.  &  W.  Co.  v. 
Hartman,  6  Cola  App.  150,  38  Fac.  62,  the 
court  said:  "But  tn  order  to  establish  the  val- 
ue at  the  time  of  the  destruction  courts  are 
compelled  to  resort  to  several  methods  of 
computation,  and  either,  or  all  combined,  may 
afford  a  fair  basis.  One  might  be  a  year's 
rental  value,  witb  the  cost  of  plantli^  and 
bringing  forward  the  crop  until  the  time  of 
its  loss;  another,  what  the  crop  would  bring 
ta  its  Immature  state  at  a  sale;  and,  a  third, 
the  proof  of  the  average  yield  and  the  market 
value  of  crops  of  same  kind  planted  and  car- 
ed for  In  the  same  manner,  less  the  cost  of 
maturing,  harvesting,  and  marketing.  While 
neither  would  afford  positive  proof,  they 
would  all  seem  to  be  proi>er,  and  the  only  way 
by  which  a  jury  could  get  the  necessary  data 
upon  which  to  base  a  verdict  The  question 
to  be  determined  by  the  jury  was  the  value 
of  tha  crop  at  the  time  of  the  destruction. 
The  supposed  error,  and  the  tmly  one  relied 
upon,  was  allowing  witnesses  to  testify  'how 
much  per  acre  the  said  crops  were  worth,  in 
their  condition  and  stage  of  growth,  upon  the 
land  at  the  time  of  the  alleged  destruction 
thereof.'  There  does  not  appear  to  have  been 
any  objection  to  the  witnesses  for  lack  of 
knowledge  or  competency;  no  objection  that 
a  proper  foundation  had  not  been  laid.  From 


all  that  appears,  the  true  value  might  be  ar^ 
rived  at  directly  in  tbls  way.  If  such  was  the 
case,  it  would  be  much  more  satisfactory  than 
by  any  other  method."  See,  also,  Qrand  Rap- 
Ids  Booming  Oh  y.  Jarvte,  80  IClcfa.  806; 
Whitbeek  t.  N.  T.  Gent  R.  Oo.,  86  Barb.  (N. 
T.)  «44. 

In  the  trial  court  it  do«8  not  Appeal  that 
any  estimate  of  value  testified  to  was  based 
upon  the  theory  of  a  year's  rental  value  with 
the  cost  of  bringing  forward  the  crop  until 
the'  time  of  its  loss,  and  so  it  Is  not  neces- 
sary to  determine  whether  it  Is  permissible 
for  a  witness  qualified  as  such  to  give  evi- 
dence as  to  the  reasonable  value  of  the  crop 
on  such  basis,  and  that  question  Is  reserved. 
It  does  appear,  howev»,  that  witnesses  testi- 
fied as  to  the  value,  such  estimate  being  made 
on  the  average  yield  and  market  value  of 
crops  of  the  same  kind  planted  and  cared  for 
in  the  same  manner  in  the  same  community, 
lees  the  cost  of  matnrlng,  harvesting,  and 
marketing,  and  also  by  stating  what  the  crop 
wotild  have  brought  hi  Its  immature  state  at 
a  sale  in  that  community.  Such  was  permis- 
sible by  the  authorities  cited  from  the  courts 
of  Texas,  Minnesota,  New  Tork,  Arkansas, 
and  Colorado,  and  seems  also  to  be  in  accorA> 
ance  with  the  great  w^ght  of  authority. 

It  follows  that  the  judgment  of  the  \ower 
court  most  be  affirmed.  AU  the  Justices  con- 
cur, except  KANB,  J.,  who  diiaeati. 


HARDING  V.  QILLSHT  et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  9,  1900.) 

(BplUbtu  »y  tU  0<mrt.) 

1.  Afteal  aitd  AlBBos  (^  109*^)— Subseqtteut 
Appeal— Law  or  th»  Oasx. 

As  a  geaeral  rale,  a  guesdon  decided  b; 
the  Supreme  Court  oh  app^  becomes  the  law 
of  the  ease  in  all  Its  states  and  is  not  open  fof 
conaidezatlou  on  a  second  appeal. 

lEA.  Note.— For  other  cases,  see  ^S^peal  and 
Error,  Gent  Dig.  |  4S58;  Dee.  Dig.  n097.*l 

2.  MoBTOAOES  (8  611»)  —  Redemption  —  Dx- 
ransES. 

A  couTeyance  by  a  mortgagor  la  fraud  of 
creditors  camiot  be  attacked  or  set  up  as  a 
defense  by  the  grantee  of  the  purchaser  at  a 
void  foreclosure  sale  In  a  proceeding  by  the 

Srantee  of  the  mortgagor  and  her  assigns  to  re- 
eem  the  premises  after  foreclosure  decree  is 
vacated,  where  such  ctHiTeyance  was  nude  sub- 
ject to  the  lien  of  the  mortage  attempted  to 
be  foreclosed. 

lEd.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  1 1817;  Dec.  Dig.  i  811.*] 

8.  MOBTOAOES  (i  587*)  —  FOBlCLOSnSX— PXB- 

soirs  Bound  bt  Decbex. 

A  decree  of  foreclosure  against  a  mort- 
gagor, who,  before  the  Inatltntion  of  the  fore- 
closnre  proceeding,  had  conveyed  his  title  to  a 
third  person,  although  tt  be  m  fraud  of  cred- 
itors, does  not  focedose  the  rights  of  the  grantee 
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if  tsaxA  graotee  Is  not  made  a  party  to  the  pro- 
ceeding br  valid  service. 

[Ed.  Note.— For  other  cases,  see  Mortrages, 
Cent.  £Ng.  »  1686, 16S5H  :  Dec  Dig.  S  587.*] 

4.  Appeal  atvd  Bbbob  (f  1105*)— Pbocebdinob 

AFTER  BeMAND — EFFECT  OF  DECISION  OF  AP- 
PELLATE COUBT. 

The  conclusions  of  the  fiapreme  Court  of 
the  tenitocy  upon  questioiis  arising  upon  appeal 
to  tliat  court  (torn  whose  dedsim  an  appeal 
was  taken  to  the  Supreme  Court  of  the  United 
States,  which  was  dismissed  because  the  decision 
of  the  Supreme  Court  of  the  territory  did  not 
dispose  of  the  m^ts  of  the  case,  are  binding  up- 
on the  trial  court  where  the  same  questions  arise 
in  the  subsequent  proceedings  in  that  court. 

[Ed.  Note.— For  other  caBe^  see  Appeal  and 
Error.  Cent.  Dig.  S  4661 ;  Dec.  Dig.  I  1183.*] 

5.  Appeal  and  Bbbob  d  800*)— Bivxxw— Ih- 

8TBDCTI0NS. 

Where,  on  an  issue  of  accounting,  Qit  court 
gives  the  JuiT  instructions  to  control  it  la  ar- 
riving at  a  general  verdict  end  no  general  ver> 
diet  is  returned,  bat  answers  to  special  interroga- 
tories propounded  by  the  court  are  returned, 
and  upon  them  and  facts  found  by  the  court 
Judgment  is  rendered,  the  appellate  court  will 
not  review  the  instructions  given  to  ascertain 
whether  there  was  error  therein  when  such  In- 
structions  did  not  pertain  to  any  of  the  special 
Interrogatories  propounded. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  I  3346;  Dec.  Dig.  i  850.*] 

6.  Appeal  and  Ebrob  (i  1033*)— Habhless 
Bbbob— ACCOUNTING— Omission  or  Items. 

Although  it  appears  from  the  statement  oC 
the  trial  judge  on  rendering  judgment  on  an 
sue  of  accounting  tliat  plaintiff  In  error  was 
charged  with  an  item  not  properly  chargeable  to 
him,  if  it  appears  from  the  uncontroverted  evi- 
dence of  the  plaintiff  in  error  that  there  were 
other  items  properly  chargeable  to  bin  omitted 
by  the  court  which,  if  considered,  would  have 
increased  the  amount  of  the  judgment  rendered 
against  him,  the  judgment  of  the  trial  court  will 
not  be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  ai^ 
Emr^^Gent  Dig.  U  4000^  4061;  Dec  Dig.  | 

7.  MOBTOAQEB  d  621*)— RkDKKPTION— RiOHT 

OF  OwNEB  OF  Equity. 

In  a  proceeding  by  the  owner  of  the  equity 
of  redemption  against  a  mortgagee  in  possesnon 
for  an  accounting  and  to  redeem,  where  the 
value  of  the  mortgaged  premises  is  greatly  in 
excess  of  the  amount  of  the  mortgage  debt  and 
the  improvements  placed  on  the  premisM 
the  mortgagee,  and  where  the  mortgagee  has 
been  in  poasesslon  for  10  years,  and  the  roits 
and  profits  have  not  decreased  the  amount  of  his 
claim,  a  decree  fixing  a  time  within  which  the 
owner  of  the  right  of  redemption  may  redeem, 
and  if  redemption  is  not  made  within  that  time, 
ordering  a  sale,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  XMf.  ||  1857,  1865 ;  Dec  Dig.  i  621.*] 

&  COWSTITtmONAL  LAW  (|  800*)— DUB  PBO- 

CEB8  OF  Law— Pbocebdinos  to  Sct  Abide 

Fobbclosubb  Dbcrbb. 

A  motion  to  vacate  and  set  aside  a  decree 
of  foreclosure  and  sale  thereunder  was  made 
by  the  owner  of  the  equity  of  redemption  upon 
whom  no  valid  service  was  bad  in  the  fore- 
closure proceeding.  The  grantee  of  the  pur- 
chaser, at  the  invalid  foreclosure  sale  (who  was 
the  mortgagor),  who  was  served  with  the  notice 
of  such  motion,  appeared,  filed  bis  answer  there- 
to denying  ttie  grounds  of  tbe  same,  made  him- 
self a  party  to  the  proceeding,  filed  lus  affidavit 
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In  opposIdoQ  to  the  motion  &  vacata,  and  filed 
a  motion  to  dismiss  the  motion  to  vacate  upon 
the  grounds  it  did  not  state  facts  lufficlent  to 
entitle  the  movant  to  relief,  and  actively  con- 
ducted tbe  defense  against  the  modw,  and  ap- 
pealed from  die  decree  of  the. trial  court  vacat- 
ing the  foreclosure  judgment  to  the  Supreme 
Court  of  the  United  States.  Beld,  a  decree  of 
the  court  which  set  aside  the  judgment  of  fore- 
closure and  permitted  the  owner  of  the  equity  of 
redemption  to  appear,  plead,  and  set  up  her 
defense  did  not  deny  to  such  grantee  due  process 
of  law. 

[Ed.  Note.— For  oflier  cases,  eee  CoBstltntion- 
al  Law,  CenL  Dig.  1 029 ;  Dec.  Dig.  1 800.*] 

(Aiditimol  BvUabut  &v  Editorial  Staif.) 

9.  MORtQAOEs  (I  594*)— Rbdbuption— Right 
or  Co-Tenant. 

A  part  owner,  tenant  In  cnnmott  or  joint 
tenant  of  an  equity  of  redemption  may  redeetn, 
and  if  he  elects  to  do  so  he  may  pay  ttie  whole 
amount  due  on  the  mortgage,  and  hold  it  to  his 
own  use,  unless  the  other  part  owners  come  In 
and  pay  their  eontribntny  shares. 

[Ed.  Note.— For  other  easel,  see  Mortgages^ 
Cent  Dig.  1  1700;  Dee.  Dirl  694.*] 

10.  JuDOiTENT  (I  840*)— Vacation. 

Botb  at  common  law  and  under  Wilson's 
Rev.  &  Ann.  St.  1903,  |  4767.  providing  that  a 
void  judgment  may  be  vacated  at  any  time  on 
motion  of  a  party  or  any  person  affected  there- 
by, a  court  at  any  time  during  the  term  at  wtiich 
any  void  judgment  is  rendered  may  set  it  aside 
without  notice  and  may  do  so  at  any  time  after 
the  term,  upon  reasonable  notice  given  to  the 
parties  affected  by  the  order. 

[Bd.  Note^For  other  eases,  see  Judgment, 
Cent  Dig.  I  666;  Dec  DigTim*] 

IL  JUDOUENT  (I  888*)— Vaoatton, 

Wilson's  Rev.  &  Ann.  St  1903,  |  4761,  pro- 
viding that  proceedings  to  correct  mistakes  or 
omissions  of  the  clerk,  or  irregnlarlty  in  obtain- 
Ing  a  judgment  or  order  shall  be  by  motion  uptHi 
reasonable  notice  to  the  adverse  party  or  his  at- 
tomey,  applies  to  a  motion  to  vacate  as  void  a 
decree  in  foreclosure  and  a  sale  thereunder. 

[Ed.  Note.~-For  other  cases,  see  Judgment 
Cent  Dig.  I  747 ;  Dec  Dlf.  |  888.*] 

Error  from  f>iBtrlct  Obnrt,  Garfield  Ooim- 
ty;  H.  O.  McKeever,  Jadg«  pro  tern. 

Action  by  John  Bomlg  against  Don  A.  Gfl- 
lett  and  another.  In  which  Daniel  W.  Hard- 
ing InterveneB,  From  a  judgmoit;  interrowr 
Ifflngs  error.  *  Afflmied. 

On  March  11, 1896,  John  Romlg  filed  a  petl- 
tlon  in  tbe  district  court  of  Garfield  county, 
in  ttie  twrltory  of  Oklahoma,  against  Don  A. 
GUlett  and  Myrtle  GlUett  upon  a  promlsaocy 
note  executed  by  I>on  A.  GlUett  to  John  Ro- 
mlg  on  February  2, 1896,  for  the  sum  of  $700^ 
and  to  foreclose  a  mortgage  given  by  Don  A. 
GiUett  to  John  Romlg  on  80  acres  of  land 
situated  near  the  town  of  Enid,  in  Garfield 
county,  to  secure  the  payment  of  said  note. 
Service  upon  the  defendants  Don  A.  Gillett 
and  Myrtle  Gillett  waB  attempted  to  be  had 
by  publication  notice.  On  December  18, 1886» 
judgment  by  default  was  rendered  In  said 
action  in  favor  of  tbe  plaintiff  against  the 
defendant  Don  A.  Gillett  for  the  sum  of 
$766.50.  with  interest  and  coatB,  and  foreclo^ 


•For  othtr  cases  see  same  toplo  and  SMtloa  NVMBBa  la  Deo.  *  Am.  Digs.  1M7  to  dats^  4k  R^ertar  IndeBsa 


Digitized  by 


OkU  HABDINQ  t.  OILLBIT. 


my  tbe  mortgage  glren  to  Mcure  said  1b- 
debte^lneM.  By  Tlrtne  of  the  Judgment,  an 
order  of  sale  was  lasnod,  and  the  land  cover* 
ed  b7  tbe  mortgage  aold  at  puUlc  aale  bj  tbe 
aberUt  to  the  plaintiff  and  mortgagee,  John 
Bomlg,  which  aale  waa  cm  the  let  di^  ot 
March,  1807,  confirmed  1^  the  court.  The 
aherUZ,  vnder  cwder  of  the  conr^  on  March 
9f  executed  and  delivered  to  J<An  Bo- 
mlg hts  deed  conveying  said  land.  On  the 
aame  day  that  tbe  aherlff*a  deed  waa  execut- 
ed to  Bomlg,  Bomig  and  hia  wife  conveyed 
by  warranty  deed  the  land  In  controveray  to 
Danid  W.  Harding,  plaintlfl  In  error  in  tbla 
aiHJon.  On  Hay  11, 1896»  Myrtle  OUtett,  <me 
«C  the  defendanta  In  error  In  tbi»  ^ceed- 
lag,  filed  In  the  dlatrlct  court  of  Garfield 
county  her  motion  to  act  aside  and  vacate 
the  Judgmrat  rendered  In  the  foreclosure  ac- 
tiui,  allying  four  grounds  therefor.  John 
Bomlg,  plaintiff,  mcwtgagee,  and  purchaser 
at  Uie  forecloBure  sale,  and  Daniel  W.  Hard- 
lag,  grantee  of  John  Bomlg,  appeared,  filed 
their  motlona  denying  the  facta  and  state- 
ments set  forth  In  the  motion  of  Myrtle  OU- 
lett  to  vacate  and  aet  aside  the  Judgment, 
and  aupported  tiie  same  by  their  affidavits. 
Afterwards,  In  Mardi,  1800,  Bomlg  and 
Hardily  filed  their  8€{)arate  motlona  to  strike 
from  the  filea  the  motion  and  application  of 
Myrtle  Olllett  to  set  aside  and  vacate  the 
jodgment  These  motlima  wwe  overruled 
and  the  motion  of  Myrtle  Olllett  sustained, 
and  the  Judgment  of  fnecloBure  was  by  the 
trial  court  held  to  be  void  for  want  of  Jurla- 
diction,  and  all  the  proceedings  under  said 
Judgment  were  declared  to  be  wrongful  and 
were  set  aside,  and,  upon  motion  of  Myrtle 
Olllett,  an  order  was  made  by  the  court  re- 
atorlng  to  her  possession  of  the  mortgaged 
premises.  >  From  the  order  of  the  trial  court 
vacating  the  Judgment  and  restwlng  Myrtle 
Oillett  to  the  possesion  of  aald  premises,  an 
appeal  was  taken  to  the  Supreme  Court  <tf 
the  territory  <rf  Oklahoma  by  Bomlg  and 
Harding,  where  the  action  of  the  trial  court 
was  affirmed.  Bomlg  v.  Oillet^  10  Okl.  186, 
62  Pac,  80S.  From  the  Judgment  of  the  Su* 
preme  Court  of  the  teirltory  of  O^honm  an 
appeal  was  taken  by  Bomlg  and  Harding  to 
the  Supreme  Court  of  the  United  States-, 
which  court  reversed  the  decree  of  the  Su- 
preme Court  of  the  tmltory  and  remanded 
the  case,  with  Inatructions  to  set  uride  the 
order  of  the  trial  court  and  direct  the  entry 
ot  one  lAlch,  without  disturbing  the  possee- 
■lon  of  Harding,  would  give  to  appellee  Myr^ 
tie  Glllett  the  right  to  appear,  plead,  and 
make  sncb  defense  aa,  vsAet  the  facts  of  the 
case  and  the  prlndplea  of  equity,  she  was 
enUaed  to.  On  the  2d  day  of  July,  1908,  un- 
d»  the  dlrectionB  of  tlw  mandate  from  the 
Biqirraie  Court  <tf  the  territory,  the  trial 
court  entered  an  order  vacating  the  decree 
■of  foreclosure  rwdered  on  the  18th  day  of 
Decembo',  1806^  and  granting  to  Myrtle  Oll- 
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lett  the  right  to  aK»ear  In  the  cause  within 
80  days  after  service  of  the  order  and  plead 
and  make  her  defense.  On  September  1, 
1908,  Myrtle  OUIett  filed  her  separate  an- 
swer and  croas-petition  in  the  action.  In 
which  ahe  alleges  that  on  the  6tb  day  of  Feb- 
ruary,  1806,  her  codefendant,  I>on  A.  Olllett, 
tot  a  good,  valuable,  and  sufficient  consid- 
eration, and  by  good  and  anffldent  deed,  sold 
and  conveyed  to  her  the  fee^lmple  title  to 
the  premiaes  In  controvert,  subject  to  Jobs 
Bomlg*a  mortgi^;  that  on  the  21th  day  of 
September,  190O,  ahe  nmveyed  the  fee-almple 
title  to  an  undivided  one-half  of  aald  prem- 
ises to  Oeorge  P.  Budi  and  Bruce  Bandera, 
who  are  two  of  the  defeoidanta  In  amnr  In 
this  action,  and  that  on  th^  20tb  day  of 
March,  1902.  She  cmveyed  the  fee-aUn]^  ti- 
tle to  the  remaining  one-halt  of  the  XHremisea 
to  said  Butii  and  Sandera,  subject  to  Bomig's 
mortgage;  that  there  waa  then  doe  her  from 
Bomlg  and  Sanders,  and  unpaid,  a  balance 
of  purchase  money  for  the  laat*mentloned 
conveyance  the  sum  of  $2tt0^  for  which  she 
had  no  security  exc^  a  vendor's  lien  upon 
the  iwemises  cmveyed,  and  tha^  by  reastm 
of  sncb  facts.  Bush  and  Sanders  were  necea- 
aary  parties  to  tbe  final  determination  of  the 
CMitroveray,  and  aaked  that  th^  be  made 
parties  defendant  and  that  she  have  judg- 
ment against  them  for  the  sum  of  $250,  the 
balance  due  on  the  purchase  price,  and  fur- 
ther asked  ttiat  an  accounting  be  had  be- 
tvBea  Daniel  W*  Harding  and  hwself,  and 
that  he  be  required  to  account  to  her  for 
the  raita  and  profita  derived  from  the  laud, 
and  that  she  have  Judgment  against  him  tor 
the  excess  of  the  amount  due  lilm  upon  the 
note  and  the  mortgage  and  for  her  coats  in 
the  action,  and  that,  If  the  rents  and  profita 
should  not  amount  to  the  mortgage  debt^  she 
be  permitted  to  pay  Harding  the  balance  due 
thereon.  To  the  answer  and  croas-petttlon 
of  Myrtle  Olllett,  Harding  and  Bomlg  filed 
their  s^mrate  denrarrera.  Thereafter,  Hard- 
ing filed  his  reply  to  her  answer  and  croas-pe- 
tition In  which  he  denies  the  allegatlona 
thowin  contained.  Thereafto*,  on  the  ISth 
and  14th  of  May,  1901,  Harding  and  Bomig 
filed  their  aeparate  motlona  for  Judgment  on 
Ifae  pleadings.  On  May  21st,  before  the  bear- 
ing on  these  motions.  Myrtle  Olllett  filed  a 
reply  to  the  answer  ot  Bomlg.  On  the  13th 
day  ot  June,  1901,  the  court  sustained  Bo- 
mig's and  Harding's  motions  toe  Judgment  on 
the  pleadings,  and  rendered  Judgment  in  fa- 
vor ot  the  inteipleadw,  Daniel  W.  Harding, 
trom  which  Judgment  an  appeal  was  taken 
to  tiie  Supreme  Oourt  of  the  territory  of 
Oklahoma,  which  court,  «i  May  JSltfa,  1907, 
reveraed  the  decision  of  the  trial  court,  na- 
dering  Judgmmt  oa  tbe  pleadU^a,  and  re- 
manded the  cause.  OUIett  v.  Bomig,  17  OU. 
821, 87  Pac.  326.  From  this  Judgment  of  the 
Suprwne  Court  of  the  torltory,  an  appeal 
was  taken  to  the  Suprane  Oouit  ot  the  Unit- 
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ed  Statei,  which  appMl  wu  by  that  conrt 
dismissed.  On  May  20,  1907,  Bosh  and  San- 
ders filed  theii  separate  answers  in  the  trial 
court.  In  which  they  admit  all  the  allegationB 
contained  In  the  answer  and  cross-petitton 
of  Myrtle  Olllett  and  make  the  same  a  part 
of  their  answer,  and  allege  that  they  are  en- 
titled to  an  accounting  of  the  rents  and  prof- 
its <tf  said  land,  that  Harding  is  a  mortgagee 
In  possession  and  entitled  to  tbe  mortgage 
debt  and  entitled  to  all  mms  ct  money  paid 
oat  by  him  tm  taxes  and  repairs,  less  tbe 
amount  of  rents  and  profits,  and  asked  for 
an  accounting,  and  a  cancelation  ot  the 
mortgage,  and  fliat  M^yrtle  Qlllett  hare  a  lien 
upon  the  land  for  the  snm  al  |2B0  doe  and 
unpaid  by  them  to  her  on  the  purchase  price; 
Afterwards,  Myrtle  Glllett  and  Raah  and 
Banders  filed  their  application  tor  the  ap- 
polntmoit  of  a  recover,  which  was  granted 
tbe  trial  court 
On  December  28,  1907,  Harding  filed  in 
this  court  his  petition  fbr  a  writ  of  manda- 
mus, praying  that  this  court,  by  its  mdw, 
compd  the  trial  court  to  ob^  the  mandate 
of  the  Siqtrrane  Court  ol  the  terrltoi7  and 
not  disturb  his  possession  by  the  appoint- 
ment of  a  recelrer  or  otherwise,  and  to  va- 
cate the  ordn*  theretofore  made  by  the  court 
appointing  a  receiver.  His  petition  was  de- 
nied. Harding  t.  Oarbtf,  20  Okl  11,  93 
Pac.  689.  In  Joly,  1907.  Harding  and  Bomlg 
Qled  their  separate  answers,  cross-petitions 
and  replies  to  the  pleadings  of  Myrtle  Gll- 
lett, Bush,  and  Banders.  A  motion  was 
made  by  Myrtle  Glllett,  Rush,  and  Sanders, 
to  strike  out  certain  parts  of  the  answw  and 
cross-petition  of  Harding  and  Bomlg,  which 
was  by  the  court  sustained.  Since  this  ac- 
tion of  the  court  Is  u^;ed  as  error  in  this 
appeal,  the  portions  struck  out  will  be  stated 
In  the  opinion.  Aftwwards,  on  February 
28,  1908,  Harding,  by  leave  of  court,  filed  his 
reply  and  answer  to  the  said  answers  ot 
Rush  and  Sanders,  in  which  he  charged  that 
they  were  attorneys  at  law  duly  admitted  to 
practice  in  the  territory  of  Oklahoma  and 
that  they  r^resented  Myrtle  Glllett  as  her 
attorneys  In  the  motion  to  set  aside  and  va- 
cate the  original  Judgment  In  foreclosure 
under  a  contract  that  they  were  to  have.  If 
tliey  were  fmccessful  In  getting  said  Judg- 
ment set  aside,  one-half  of  the  tract  of  land 
Involved  In  the  litigation,  and  that  in  pur- 
suance of  said  contract  of  employment  Myr- 
tle Glllett  had  conveyed  one-half  of  said 
tract  of  land  to  them,  and  that  thereafter. 
In  consideration  of  the  sum  of  $500,  she  con- 
veyed the  other  one-half  of  said  land  to 
tbem,  with  the  agreement  that  In  case  they 
were  successful  In  the  litigation  to  recover 
the  land  from  him  (Harding)  they  were  to 
pay  her  the  sum  of  $2fi0  additional.  A  gen- 
eral demurrer  by  Rush  and  Sanders  to  this 
answer  was  overruled,  whereupon  they  filed 
a  general  denial  thereto.  On  April  20,  1908. 
Harding  filed  a  plea  of  estoppel  and  supple- 


meotal  r«ply  In  wfaldi  ha  allege*  ttiat  the 

decision  of  tbe  Supreme  Court  of  tbe  tori- 
tory  of  Oklahoma  a7  OkL  824,  87  Pac.  820) 
was  not  a  final  decision  fixing  the  snbstan- 
tlve  law  in  the  case  and  fixing  tbe  rights  ct 
the  intnpleader  In  the  premlsea,  and  that  h^ 
0ie  said  Harding,  prosecuted  an  appeal  to 
the  Sivreme  Conrt  of  the  United  States;  and 
that  defoidants  filed  in  the  Supreme  Conrt 
of  the  United  States  their  joint  and  sereni 
motions  to  dismiss  the  appeal  ot  said  Inter- 
pleadar  oo  tiie  sole  ground  that  the  dedsitni 
of  the  Supreme  Court  of  tbe  Territory  of 
Oklahoma,  Urom  which  the  appeal  was  tak- 
en, was  not  a  final  dedalon,  and  did  not  fix 
the  rights  of  the  parties  in  the  premises,  and 
that  the  Supreme  Court  of  the  tAiited  States 
sustained  the  motions  of  the  deSendanta  to 
diunlas  the  cause  and  did  dismiss  it  The 
Idea  of  estoppel  was  orermled  by  the  coort 
A  jury  was  Impaneled  tax  tbe  -purpose  of 
finding  certain  questhms  of  fiict  submitted 
by  the  court  to  it  aslldTisoiy  to  tbe  COTrt  In 
making  the  accounting.  After  a  special  tov 
diet  of  the  Jury,  a  Judgment  was  rendered 
by  which  it  was  ordored  and  deoeed  that 
Harding  hare  and  recover  of  and  from  the 
defendants  the  sum  of  $4,445.75  with  inter- 
est and  costs,  and  that  unless  tiie  defend- 
ants within  ao  days  from  the  mtry  of  the 
decree  pay  or  cause  to  be  paid  to  the  clerk 
of  tbe  court  the  sum  adjudged  to  Harding, 
that  their  equity  of  redemption  In  the  land 
In  controversy  be  foreclosed  and  the  prem- 
ises sold,  and  that  by  such  sale  all  the  right, 
title,  tato^st  estate,  and  equity  of  redemp- 
tion of  Myrtle  Glllett  Rush,  and  Sanders, 
be  forever  barred  and  tdredosed.  It  was 
further  decreed  that  l^rtle  Glllett  have  and 
recover  of  and  from  Ruah  and  Sanders  the 
sum  of  $250,  upon  the  said  Rush'  and  Sand- 
ers receiving  possession  of  the  premises  in 
controversy,  and  that  the  said  Bush  and  San- 
ders, ut>on  payment  by  tbem  to  the  intov 
pleader,  Daniel  W.  Harding,  the  sum  ot  mtm- 
ey  adjudged  to  blm,  should  have  possession 
of  the  premises,  and  that  If  Harding  refused 
to  deliver  i>osBeB8ion  that  a  writ  of  assist- 
ance should  Issue  out  of  said  court  to  the 
sheriff  of  the  county  ordering  and  directing 
him  to  dispossess  Harding  and  to  put  Rush 
and  Sanders  In  possession.  It  Is  from  this 
Judgment  that  this  appeal  Is  taken. 

Buckner  &  Buckner  and  Robberts  &  Cur- 
ran,  for  plaintiff  in  error.  H.  J.  Sturgis,  J- 
W.  Steen.  and  C.  G.  Homer,  for  defendants 
In  error. 

HAfES,  J.  (after  stating  tbe  facts  as  above). 
Sixty  assignments  of  error  have  been  urged 
by  counsel  for  plaintiff  In  error  in  their  brief, 
but  it  will  be  unnecessary  to  consider  all  of 
these  assignments  separately  or  In  the  order  In 
which  counsel  have  presented  tbem.  In  sevtf- 
al  Instances  tbe  same  proposition  of  law  Is 
presented  by  several  Afferent  assignments. 
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and  many  of  ttie  aarfgnmanti  aM  dlneted  to 
qnestlono  that  bare  been  settled  upon  ttaedU- 
ferait  appeals  beretofore  made  upon  the  dif- 
ferent loandiflo  of  tttto  case.  It  Is  mwUff 
neceeaarr  to  a  decMon  of  tbo  qneetlon  pro- 
■ented  ty  tiila  ai^eal  to  reriew  at  a  lengtb, 
otberwlee  unpardonable,  the  questions  decided 
on  Uw  prerlons  appeals  bad  In  this  case,  for 
sncb  questions  as  wen  decided  on  the  for- 
mer appeals  have  become  the  law  of  the  case 
and  are  not  now  open  for  reeonalderation  by 
this  court  Oklahoma  01^  BBecMc,  GNui  * 
Power  Oo.  et  al.  T.  BamnhotC,  21  Okl.  SOB,  96 
Pac.  7S8;  U.  S.  t.  New  Tork  Indiana,  178  U. 
S.  464,  19  8np..Ct  464,  48  L.  Bd.  769;  Unit- 
ed States  T.  Gamon,  184  U.  S.  672,  22  Snp. 
Ct  61B,  46  L.  Ed.  694;  People  t.  IlL  Gen. 
By.  Ga,  184  IT.  8.  77.  22  Svp.  Ot  800,  46  L. 
Ed.  44a 

The  Jodsmmt  of  foredosure  rendered  on 
December  18,  1800,  was  not  rendered  after 
personal  service  upon  defendants,  but  was 
rradered  after  an  attempted  service  1^  pob- 
lication  notice,  lbs  motion  filed  by  MyrUe 
GUlett  to  Tacate  and  set  aside  tlie  decree  of 
foreclosure  and  the  sale  had  thereon  was 
based  solely  upon  the  groond  that  the  Judg- 
ment was  Told  because  tbe  court  had  no  ju- 
risdiction of  the  .defendant  Myrtie  GlUett, 
for  tha  reason  that  she  was,  at  the  time  ot 
the  banning  of  tbe  action  and  at  tbe  time 
at  tbe  rendering  of  the  decree  of  foreclosure, 
a  resident  of  the  terdtory,  residing  within 
ao  mUes  of  tbe  real  estate  iuvolTed  In  the 
decree,  and  had  been  so  reading  for  a  period 
la  about  7  yeara,  and  that  ahe  lud  not  at 
any  time  concealed  heraelf  so  that  process 
could  not  be  served  upon  her,  and  had  at  no 
time  departed  from  tbe  territory  or  from  tbe 
«onnty  of  het  residence  with  Intent  to  dtiay 
«r  deftraud  bar  creditors  or  to  avoid  the  serv- 
ice of  a  snmmons,  and  tot  ttie  further  reason 
tlut  tbe  affidavit  filed  In  the  cause  for  the 
purpose  of  obtaining  service  hj  publication 
was  not  sudi  as  the  law  requires.  The  affi- 
davit for  publication  filed  by  plaintiff,  Bomlg. 
stated  that,  **np<m  Information  and  belief," 
th«  defendants  Don  A.  OUlett  and  Myrtle  6U- 
lett  vrere  nonresidents  of  the  territory  of 
Oklahoma  and  that  service  coidd  not  be  had 
upon  tiiem  In  said  twrltory.  The  Supreme 
Court  of  the  territory  aflkmed  the  Jodgment 
of  tbe  trial  court  aettlng  aside  tbe  decree  of 
foreclosure  and  sale  thereunder  upon  the 
ground  that  an  affidavit  made  on  Information 
and  bdlef  merely  stated  that  the  service 
could  not  be  bad  upon  them  fliereln,  was  In- 
sufficient to  authorise  aummona  by  publica- 
tion, and  that  the  publlcatlcm  made  upon 
audi  affidavit  and  every  subsequent  proceed- 
ing In  the  case  based  thereon  was  void. 
Bomlg  et  al.  v.  Olllett,  10  Okl.  186.  62  Pac. 
806.  The  affidavit  for  publication  also  con- 
tained tbe  averment  that  "ths  plalntUT  Is  un- 
abte^  by  using  due  dlllgraic^  to  obtain  serv- 
ice of  gammons  on  lald  daCendanti  wltlilu 


tbs  terrttoiy  of  Oklahoma."  On  appeal  to 
tbo  Sq^reme  Court  <tf  tbe  United  States  from 
the  Judgment  of  the  Bnprane  Court  the 
territory,  Bomlg  and  Harding  urged  upon 
that  court  that^  if  the  affidavit  as  to  the  non- 
residenee  of  tlie  defendants  was  defective 
because  made  on  Information  and  beliet  It 
was  yet  aaved  by  the  avonwDt  above  quoted. 
Tbe  Siorone  Court  of  the  United  States 
makes  no  comment  up<m  the  holding  of  the 
Supreme  Court  of  the  territory  that  tbe  affi- 
davit is  void  because  made  upon  Information 
and  belief,  bat  addressed  Its^  to  the  con- 
tention made  by  Bomlg  and  Harding  that  the 
Judgment  is  saved  tqr  tbo  averment  in  tbe 
affidavit  of  fallura  to  obtain  servloe  after 
due  diligence,  and  used  tbo  followlag  lan- 
guage: "On  tlie  other  band,  it  is  contended 
by  tbe  an^lants  that  a  svarate  ground  for 
service  by  publlcatl<m.  la  'wliere  the  plato- 
fUtt  with  due  diligence^  Is  unable  to  make 
service  of  summons  •  •  •  within  the 
territory' ;  that  the  affidavit  tor  publication 
stated  poaltivdy  sncb  inability ;  that,  there- 
fore, it  was  strictly  within  the  statute  and 
airthorlsed  Itae^  publication  trf  notice ;  that 
tbe  publication'  was  duly  made,  the  defend- 
ante  were  thereby  brought  into  court,  and  the 
Judgmmt  and  all  subsequent  proceedings 
were  regular  and  valid.  It  may  well  be 
doubted  wbethor  this  contention  of  appel- 
lants can  be  sustained,  at  least  to  cases  like 
this  of  direct,  and  not  collateral,  attack,  even 
It  the  Inability  to  obtain  personal  service  by 
the  exercise  of  due  diligence  Is  a  distinctive 
ground  tor  s^lce  by  publication.  It  would 
seem  that  the  tocto  tending  to  show  such 
diligence  should  be  disclosed,  and  that  an 
affidavit  merely  alleging  toabillty  was  one  of 
a  conclusion  of  law,  and  not  of  facts.  Mc- 
Donald T.  Cooper  [O.  Gl  32  Fed.  745 ;  Carle- 
ton  V.  Carleton.  86  N.  Y.  813 ;  HcCracken  v. 
Flanagan,  127  N.  T.  493  [28  N.  E.  385,  24  Am. 
St  Rep.  481];  RlcketsoQ  v.  Richardson,  26 
Cal.  149;  Braly  t.  Seaman.  30  Cal.  610; 
Eahn  v.  Matthal,  115  Cal.  689  [47  Pac.  698] ; 
Little  V.  Chamboa,  27  Iowa,  622 ;  Thompson 
V.  Shiawassee  County  Circuit  Judge,  54  Mich. 
236  [19  N.  W.  967] ;  Alderson  v.  Marshall,  7 
Mont.  288  [16  Pac.  6761."  Romlg  et  al.  v.  GU- 
lett,  187  U.  8.  112,  23  Sup.  Ct  41,  47  L.  Ed. 
97.  This  language  of  the  Supreme  Court  as 
to  whether  the  averment  of  the  affidavit  al- 
leging due  dillgoice  was  suffideot  to  sup- 
port a  judgment  upon  service  by  publication 
is  not  entirely  explicit  or  free  from  ambigu- 
ity, but  when  we  consider  this  language  of 
the  court  In  connection  with  the  grounds  of 
Myrtle  Olllett's  motion  to  vacate  the  Judg- 
ment and  the  subsequent  language  of  the 
court  to  Its  opinion  and  tbe  decree  rendered, 
we  take  It  that  that  court  held  that  the  ]udg- 
ment  of  foredosnre  was  not  based  upon  suf- 
ficient service  and  was  void.  It  must  be 
borne  In  mind  that  MjTtle  Olllett'a'motlmt  to 
vacate  was  not  made  nndar  section  4281. 
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WllBon*!  Rer.  ft  Ann.  Bt,  wblcH  provides 
Uitt  a  party  agalnat  whom  a  judgment  baa. 
been  rmdered  wltbont  otber  serrlce  tban 
tj  pabllcatlon  In  a  nei^nper  may.  at  any 
time  Tltbln  tbree  years,  bare  tbe  same 
opened  and  may  defend,  and  whlcb  forthor 
provides  tbat  no  proper^  the  subject  of  tbe 
Judgment  or  order  sought  to  be  opened  shall 
be  In  consequence  of  It  affected  by  the  pro- 
ceeding under  said  section  if  said  property 
has  passed  to  a  purchaser  In  good  falOi. 
Tbat  section  of  tbe  statntes  offers  to  a  de- 
fendant against  whom  a  valid  Judgment  has 
been  rendered  on  service  by  publication  an 
opportunity  to  appear  and  defend  within 
toree  years  if.  In  his  at^llcatlon,  he  can 
show  to  the  court  tbat  he  has  a  valid  defense 
and  that  be  did  not  have  actual  notice. 
That  section  offers  a  remedy  when  the  serv- 
ice by  publication  la  valid.  Tbe  proceeding  of 
Myrtle  QUlett  was  an  atta^  upon  the  at- 
tempted service  1^  publication  and  the  valid- 
ity of  tbe  Judgment  and  all  subsequent  pro- 
ceedings. She  did  not  In  her  motion  attempt 
to  allege  any  defense  or  tbat  she  did  not  have 
notice  of  the  proceeding,  all  of  whlcb  she 
would  have  beoi  required  to  do  If  her  proceed- 
ing had  been  brought  under  said  section.  The 
Suprrane  Court  of  the  United  States  recognlB- 
ed  that  her  rights  were  not  d^endent  upon 
that  section  of  the  statutes  as  appears  from 
the  following  language  in  the  ODlnlon:  "As* 
Burning  that  the  section  Is  not  fully  appli- 
cable because  of  the  defect  in  the  affidavit, 
yet  the  appellee  comes  into  a  court  of  equi- 
ty seeking  relief  against  the  foreclosure  of 
a  mortgage.  In  such  a  case  there  are  almost 
always  certain  conditions  of  the  relief.  If 
tbe  mortgage  be  valid,  the  rights  of  the  mort- 
gagee and  those  claiming  under  him  are  to  be 
protected.  Generally  such  rights  are  pro- 
tected by  requiring  payment  of  the  mortgage 
debt  and  granting  a  right  of  redemption.  It 
Is  true  that  this  right  of  redemption  is  a 
fftvorito  right" 

Speaking  of  the  rights  of  Harding,  the 
court  said:  "Harding  as  tbe  grantee  of  the 
purchaser  at  the  foreclosure  sale,  stands  in 
tbe  shoes  of  the  mortgagee."  If  the  court 
bad  intended  to  hold  that  the  decree  of  fore- 
closure and  tbe  foreclosure  sale  were  valid, 
it  would  not  have  used  this  language,  for 
Harding  would  then  have  been  protected  by 
the  provlBlon  of  said  section  4281  as  an  in- 
nocent purchaser,  and  he  would  not  stand  in 
the  shoes  of  the  mortgagee,  but  would  stand 
as  tbe  owner  of  the  absolute  title  to  the  prop- 
erty and  Myrtle  Olllett  would  have  no  right 
of  redemption.  The  question  upon  which  tbe 
Supreme  Court  of  the  United  States  reversed 
the  decision  of  the  Supreme  Court  of  the  Ter- 
ritory was  tbat  the  Supreme  Court  of  the  Ter- 
ritory had  held,  upon  Myrtie  Olllett's  motion 
to  vacate  the  Judgment  and  sale,  tbat  she  was 
entitled  to  possession  of  the  premises.  .  This 
was  wrong.   Although  tbe  Judgment  of  fore- 
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clonire  and  Hie  aate  tberaon  were  a  nullity, 
Harding,  as  grantee  of  Uie  pmtdiaaer  at  the 
sale,  succeeded  to  the  rights  of  the  original 
mortgagee,  and,  havlnf  obtained  thweby  poe- 
sesslon  of  the  mortgaged  premises,  was  enti- 
tled to  retain  the  same  until  the  mortgage 
debt  was  paid  and  Myrtle  OlUett;  alttaon^ 
the  Judgment  against  her  was  void,  would  not 
be  permitted  In  a  court  of  eqnity,  where  be 
who  se^  eqnl^  must  do  equity,  to  oibtaln 
possession  of  the  mortgaged  premises  without 
paying  the  mortgage  debt  In  this  intense- 
tatlon  of  ttie  opinl<Hi  of  the  Stoneme  Conrt  ct 
the  United  States,  vre  are  supported  by  die 
Supreme  Court  of  the  territory.  Glllett  T. 
Romlg  et  al..  17  Okl.  824,  87  Pac.  825. 

What,  thrai,  was  the  status  of  Harding  and- 
Myrtle  Glllett  req>ectlve1y  In  this  action  aft- 
er the  same  bad  been  remanded  under  the 
decree  of  the  Supreme  Court  of  the  United 
States  to  the  trial  court?  Harding,  as  tbe 
grantee  of  the  purchaser  at  the  void  foreclo> 
sure  sale,  had  succeeded  to  the  rights  of  Ro- 
mlg, the  original  mortgagee,  and  bad  only 
such  rights  to  the  property  as  were  accorded 
to  the  original  mortgagee,  which  was  not  a 
legal  title  to  the  mortgaged  property,  bat  a 
lien  thereon  to  secure  the  payment  of  the 
mortgage  debt  and  which  be  must  foreclose 
anew  upon  bis  mwtgage.  Nlms  v.  Sherman, 
43  Mich.  45.  4  N.  W.  484.  Myrtie  Glllett,  who 
had  nevw  bad  her  day  In  court,  bad  the  right 
to  appear,  plead,  and  make  suA  defense  as, 
under  the  facts  of  the'case  and  the  principles 
of  equity,  she  was  entitled  to.  Under  the 
facts  and  circumstances  as  they  appear  upon 
her  motion  to  vacate,  her  only  defense  was 
the  right  of  redemption.  Of  that  right  she 
had  not  been  derived  by  an  invalid  decree 
of  foreclosure.  She  appeared,  filed  her  an- 
swer to  the  cross-petltlOD,  In  wUch  she  avers 
tbat  on  the  6th  day  of  February,  1895,  before 
the  Institution  of  the  foreclosure  proceeding, 
Don  A.  Glllett,  by  good  and  sufficient  deed, 
sold  and  conveyed  to  her  the  fee-simple  title 
to  the  premises  In  controversy  subject  to  Ro- 
mlg's  mortgage;  that  on  the  24th  day  of  Sep- 
tember, 1900,  she,  for  a  valuable  considera- 
tion, couT^ed  the  fee-simple  title  to  an  undi- 
vided one-half  interest  In  the  said  premises  to 
George  P.  Rush  and  Bruce  Sanders,  and  that 
thereafter,  on  the  29th  day  of  March,  1902, 
by  a  second  deed,  she  conveyed  the  remaining 
one-half  of  said  premises  to  the  same  parties, 
subject  to  tbe  mortgage  of  Romlg,  and  alleg- 
ed that  there  was  due  her  from  the  said  Rush 
and  Sanders  tbe  sum  of  $250,  being  tbe  un- 
paid balance  on  tbe  purchase  money  for  the 
last  one-half  interest  In  said  property,  tor 
which  she  had  no  security  except  a  vendor's 
lien  upon  the  property  conveyed.  She  further 
averred  that  Harding  had,  on  or  about  the  9th 
day  of  March,  1887,  under  the  deed  from  Ro- 
mlg, taken  possession  of  the  mortgaged  prem- 
ises and  had  continued  to  occupy  the  aame 
since  said  time  and  to  collect  and  receive  the 
renls  thovfrom.  the  exact  amonnt  of  which 
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ma  to  bfltr  unknown.  Sbe  admits  the  ezee» 
tkm  and  dtilTery  of  the  note  and  mortgage 
by  Don  A.  QUlett  to  Bomig  and  that  the  eame 
was  unpaid,  fflia  xmyed  that  Harding  be  re- 
4iilx«d  to  mate  an  acoonntlng,  and  that  the 
excess  of  rents  and  laroflts  collected  by  him 
tr«n  the  land  abore  the  amonnt  necessary  to 
pay  off  the  mortgage  indebtedness,  Including 
Interest  thereon,  and  taxes  by  talm  paid  to 
her,  and  that  In  the  event  the  rents  and  prof- 
its collected  after  deducting  aald  expenses 
were  not  sufficient  to  pay  tbe  mortgage  Indebt- 
edness, that  Bhe  be  permitted  to  pay  the  same, 
which  she  offered  to  do;  and  requested  that 
Rush  and  Sanders  be  made  parties  defend- 
ant to  the  action,  and  that  she  have  judgmoit 
against  than  for  the  sum  of  $2G0,  and  the 
same  be  declared  a  T^dor's  UeD  upon  the 
premises  and  that  her  Hen  be  foreclosed.  To 
this  answer  and  cross-petition  Harding  filed 
his  reply,  lu  which  he  alleged  the  execution 
and  delivery  of  tbe  mortgage,  the  decree  of 
foreclosure,  tbe  purchase  by  Romtg  at  the 
foreclosure  sale,  and  the  conveyauce  of  the 
premises  by  Romtg  to  him;  that  said  pur- 
chase was  made  by  him  in  good  faith  without 
knowledge  or  notice  of  any  supposed  or  ap- 
parent defects  In  the  title  conveyed  to  him; 
that  he  had,  since  the  8th  day  of  March,  1907, 
held  and  maintained  possession  of  said  land, 
had  made  valuable  and  permanent  improve- 
ments thereon  to  tbe  value  <^  (5,000,  and  paid 
taxes  and  charges  thereon  to  the  amount  of 
$437.C0  and  prayed  that  his  right,  title,  inter- 
est, and  possession  be  not  disturbed  by  a 
Judgment  of  tbe  court  He  thereafter  filed 
a  motion  for  Judgment  on  the  pleadings,  and 
the  court,  after  refusing  to  make  Bush  and 
Sanders  parties  defendant,  sustained  this  mo- 
tion, and  rendered  judgment  in  favor  of 
Harding,  from  which  Judgment  the  second 
appeal  was  taken  to  the  Soprone  Court  of 
the  Territory,  where  it  was  held  that  Myrtle 
Oillett  had  a  right  to  convey  to  Rush  and 
Sanders  her  interest  In  the  mortgaged  prem- 
ises pending  the  litigation,  and  that  her  con- 
veyance to  them  was  not  void  as  against  tbe 
rights  of  Harding,  who  occupied  the  premises 
as  mortgagee  and  whose  possession  was  not 
adverse  to  the  rights  of  the  mortgagor,  Don 
A.  Gillett,  or  his  grantee.  Myrtle  Glllett,  and 
the  cause  was  reversed,  with  directions  that 
Rush  and  Sanders  be  made  parties  to  the  pro* 
ceedlng,  and  that  an  accounting  be  had  be- 
tween the  parties  as  prayed  for  by  Myrtle 
Gillett  GUlett  v.  Romlg  et  aL.  17  Okl.  324, 
87  Pac  826,  supra. 

All  the  assignments  of  error  In  this  pro- 
ceeding which  are  based  upon  the  contention, 
that  the  conveyance  from  Myrtle  Gillett  to 
Rush  and  Sanders  Is  void  as  against  Hard- 
ing for  the  reason  that  he,  at  the  time  of 
their  execution,  was  occupying  the  premises 
adversely  to  Myrtle  Oillett  are  dlqH>sed  of 
by  the  holding  of  the  Supreme  Court  of  the 
territory  in  Gillett  v.  Romfg  et  al.,  17  Okl. 
S24.  87  Pa&  825.  wherein  that  court  held 


tbat  HaMtng*!  jowewdon  wu  the  pnitewloi! 

of  the  mortgagee^  and  could  not  be  adverse  to 
the  rli^ta  of  the  mortgagor  or  btB  grantees. 
The  decision  of  that  court  upon  Oils  qoestton 
is  binding  upon  us.  Oklahoma  Cl^  Electric^ 
Gas  ft  Power  C!o.  et  al.  v.  B^nmhoff,  supra. 

In  accordance  with  the  decree  of  flie  Su- 
preme Court  of  tb»  territory  on  the  seccmd 
appeal  after  the  case  had  been  rranandedt 
Bush  and  Sanders  became  parties  to  tiie  a<N 
tion  and  filed  their  answer  In  whldi  they 
adopted  the  avormmts  of  Myrtle  Glllett's  an- 
Bwer  and  cross-petition  as  being  true  and 
prayed  ttiat  they  have  an  accoonting  of  one- 
half  of  the  rents  and  profits  of  tbe  land  from 
the  date  of  the  first  conveyance  ^  Myrtle 
Gillett  to  them,  and  of  all  the  rents  and  prof- 
Its  from  the  date  of  her  second  conveyance, 
and  that  if  flie  rents  and  int>flts  of  said  land 
exceeded  the  amount  of  the  mortgage  debt 
and  interest  and  m<m^  paid  out  by  Harding 
for  taxes  and  repairs,  that  they  have  judg- 
ment against  Harding  for  such  excess,  and 
that  if  tbe  same  was  not  sufficient  to  pay  aald 
indebtedness,  interest,  taxes,  and  repairs, 
that  fli^  be  permitted  to  pay  into  court  Cor 
the  use  and  braeflt  of  Harding  an  amonnt 
sufficient  to  dlscSiarge  said  indebtedness,  and 
that  the  mortgage  be  canceled  and  ratlsfied 
and  possession  of  the  land  restored  to  them. 
To  this  pleading,  Harding  and  B<milg  filed 
their  general  demurrer,  which  was  the 
court  overruled,  and  thia  action  of  the  court 
constitutes  (me  of  the  aasignmente  of  errnr 
made  In  this  proceetog,  hut  tbe  Questions 
raised  thereby  were  determined  upon  the  ap- 
peal In  Gillett  V.  Romlg  et  aL,  17  Okl.  S24, 
87  Pac.  825,  supra.  A  very  voluminous  an- 
swer and  reply  was  then  filed  Harding 
and  Bomlg,  to  which  Rush  and  Sanders  filed 
a  motion  to  strike  therefrom  several  of  Its 
averments,  which  was  by  the  court  sustain- 
ed. One  part  of  the  answer  struck  out  al- 
leges that  the  deed  executed  by  Don  A.  Gil- 
lett to  Myrtle  Gillett  was  executed  without 
consideration  in  furtherance  of  a  conspiracy 
between  him  and  Myrtle  Gillett  to  defraud  the 
creditors  of  Don  A.  Gillett  and  that  tbe  same 
was  made  under  an  agreement  by  her  to  hold 
tbe  land  In  trust  for  Don  A.  Gillett  until  the 
rights  and  claims  of  his  creditors  could  be 
defeated.  We  tolnk  the  court  committed  no 
error  in  striking  out  this  averment 

When  the  foreclosure  proceeding  was  be- 
gun and  the  decree  rendered.  Myrtle  Gillett 
was  the  owner  of  tbe  l^al  title  to  the  mor^ 
gaged  premises  by  virtoe  of  tbe  deed  to  her 
from  Don  A.  Gillett.  If  she  had,  before  the 
rendering  of  the  decree,  appeared  and  an- 
swered admitting  the  Indebtedness  and  the 
validity  of  the  mortgage  lien,  and  had  offered 
to  pay  tbe  todebtedness  secured  by  the  mort- 
gage and  had  asked  for  the  ri^t  to  redeem 
the  property  from  the  mortgage  lien,  could 
Romlg,  the  plaintiff  and  original  mortgagee, 
have  said  to  her:  "Xou  cannot  redeem  bo> 


Digitized  by 


«72 


107  PAdFIO 


REPORTER. 


(OKL 


ckvm  Toor  title  la  derived  from  a  ctniTvanc* 
executed  In  fraud  of  creditors,  and,  bj  rea- 
«m  of  the  fraudulent  act  of  yourself  and  roar 
grantor,  I  have  l>ecome  tbe  owner  of  the  fee- 
Blmple  title  to  the  mortgaged  pn^rty"? 
The  couT^ance  from  Don  A.  Gillett  to  Myrtle 
OlUett  was  not  In  fraud  of  Romlg,  and  could 
not  be  for  the  reason  that  the  same  was 
made  subject  to  the  Uen  of  his  mortgage,  and 
one  who  has  a  valid  Ilea  upon  the  proper^ 
transf  OTred  cannot  raise  the  question  of  fraud 
In  Its  transfer.  Romlg  was  not  prejudiced  by 
the  transfer  of  the  property  to  Myrtle  OlUett 
Soch  transfer  In  no  way  affected  his  U«i,  and 
only  creditors  who  were  prejudiced  by  the 
conr^ance  could  attack  It  Hatch  t.  Daugfa- 
«rty,  146  Mich.  G68,  108  N.  W.  986.  The  con- 
veyance as  between  Myrtle  Gillett  and  her 
grantor,  Don  A.  Gillett,  his  heirs  or  those  In 
privity  with  him,  was  valid.  It  was  In  fact 
valid  as  between  her  and  all  the  world,  ex- 
cept those  creditors  In  fraud  of  whom  It  was 
executed.  Brlnkerboff-Faris  Trust  &  Savings 
Co.  V.  Horn  et  aL,  83  Mo.  App.  114;  Arming- 
ton  T.  Ban,  100  Pa.  166.  It  conveyed  to  her 
all  the  right  and  title  to  the  property  which 
Don  A.  Gillett  had,  which  was  the  leg^  title, 
and  carried  with  It  the  right  of  redemption. 
By  operation  of  the  Invalid  foreclosure  de- 
cree and  sale,  Harding  became  subrogated  to 
the  rights  oi  Bomlg  under  the  mortgage,  but 
be  acquired  thereby  only  a  lien  upon  the 
mortgaged  pnverty,  and  no  title  therein,  be- 
cause a  mortgage  upon  real  estate  In  this 
JnrlBdlctlon  passes  no  legal  or  equitable  title 
to  the  mortgagee  until  after  a  valid  f(H«clo- 
«nre^  OUIett  v.  Bomlg  et  aL,  17  OU.  324»  87 
Pac  S25,  supra ;  Balduff  ^  aL  v.  Grlmrold, 
9  Okl.  438,  60  Pa&  223.  In  order  to  enforce 
bis  Hen  a^l  acquire  tltl^  Harding  murt  f  ore- 
■elose  the  equity  of  redemption  held  the 
owner  of  the  legal  tlUe  and  have  fOTodoeore 
sale  made  under  decree  of  the  court  so  as  to 
divest  title  of  the  mortgagor's  grantesii 

Gonnael  for  plaintiff  In  error  insist  that  the 
decree  <a  foreclosure  as  to  Don  A.  Gillett  has 
never  been  vacated,  and  that  under  the  agree- 
ment between  blm  and  Myrtle  OUlett  she 
held  the  title  for  him ;  that  he  was  the  real 
owner  of  the  title  and  fliat  the  decree  against 
tatan  Is  snfflclent  to  foiedose  her  Intnests. 
This  contention  Is  not  sound.  Myrtle  Gillett 
had  the  legal  title  to  tbe  pranlses.  The  l€«al 
title  carried  with  It  the  right  of  redemption. 
Don  A.  Gillett  liad  no  tiUe^  legal  or  equitable. 
A  deoree  of  foreclosure  against  him  and  a 
eale  thereonder  passed  only  sadi  tltto  as  he 
had.  At  the  time  the  foredosure  proceeding 
was  Instltoted  and  the  decree  rend«ed,behad 
only  such  Interest  In  Oie  premises  as  the  al- 
leged fraudulent  agreement  between  hlma^ 
and  Myrtle  Gillett  gava  Undw  It  he  bad  no 
Tight  or  title  which  he  could  enforce  In  any 
'Court  against  her  or  her  grantees  or  atnj  one  I 
dsflb  He  was  sn  unnecessary  party  to  the  I 
foredoeure  proceeding  unless  It  was  desired  | 


to  obtain  against  him  a  personal  JndgaiflBt^ 

but  Myrtle  OlUett  the  owner  of  tbe  l«cd 
title  and  the  equity  of  redemption,  was  a  neo 
essary  party  to  the  rendition  of  a  valid  for»> 
closure  decree.  Joiws  v.  Ijapham,  16  Kan. 
640 ;  Ashmore  v.  McDonndl  et  aL,  89  Kan. 
669,  18  Pac.  821;  Jones  on  Mortgagee  <6th 
Bd.)  VOL  2,  para.  1394.  1402,  1406. 

Plaintlfl  In  error  relies  with  CTiphasls  up- 
on Bauer  v.  Thomas,  60  Kan.  71,  56  Pac 
286,  and  Thomas  v.  Bauer,  62  Kan.  668,  64 
Paa  80,  as  supporting  his  cont«itlon  that  tbe 
deed  to  Myrtle  GUIett  is  absolutely  void  as 
against  blm  and  did  not  convey  Don  A.  Qli- 
lett's  title.  Bauer  v.  Thomas  was  an  action 
In  ejectment  In  whidb  Bauer,  tbe  ^aintlff, 
sought  to  recover  possession  of  certain  real 
property.  Thomas,  as  a  def«iae,  attempted 
to  set  up  an  outstanding  title  In  a  third  per- 
son who  acquired  the  title  In  fraud  of  tbe 
creditors  Of  the  grantor.  The  court  held  In 
the  syllabus  that  In  such  an  action  It  Is  com- 
petent to  prove  that  an  Instrument  or  con- 
v^ance  relied  upon  to  show  title  In  a  third 
person  as  a  defense  was  made  with  intent 
to  defraud  creditors,  or  that  It  was  made  to 
secure  a  debt  and  not  pass  title.  The  case 
was  reversed,  and  after  a  second  trial  It  was 
again  appealed  and  Thomas  v.  Bauer,  snpra, 
contains  the  opinion  of  the  court  on  tbe  sec- 
ond appeal.  In  this  opinion  the  court  holds 
tbat  in  Kansas,  In  an  ejectment  action,  a 
defendant  cannot  plead  an  outstanding  su- 
perior title  in  a  third  person  to  defeat  recov- 
ery by  the  plaintiff.  This  was  Bufflclent  to 
have  disposed  of  the  case,  but  tbe  court 
then  proceeded  to  discuss  the  defense  of  a 
superior  outstanding  title  offered  by  Thomas, 
which,  under  the  rule  In  tbat  Jurisdiction,  be 
could  not  make,  and  held  that  tbe  superior 
outstanding  title  relied  upon  by  blm  was  void 
because  it  was  made  by  the  grantor  for  the 
purpose  of  defrauding  bis  creditors,  but  the 
court  based  Its  conclusion  upon  a  statute  of 
that  state  whl<3i  declares  such  a  title  to  be 
"utterly  void  and  of  no  effect"  Our  statute 
is  different  Section  27T4,  Wilson's  Bev.  ft 
Ann.  St  1903,  provides:  "Tbat  every  trans- 
fer of  proper^  or  diarge  thereon  made,  every 
obligation  Incurred  and  every  Judicial  pro- 
ceeding taken,  with  Intent  to  d^ay  or  de- 
fraud  any  creditor  or  other  person  of  bis  d^ 
mands  Is  void  against  all  creditors  of  tbe 
debtor  and  their  successors  In  Interest 
«  «  *»  This  section  of  tbe  statute  in- 
cludes transfers  of  aU  kinds  of  pn^rty. 
The  Legislature  of  1807  passed  an  act  (Act 
1897,  c.  8),  section  29  of  which  provides: 
"Every  convince  of  real  estate  or  Interest 
therein,  and  every  mortgage  or  otb&  instru- 
ment In  any  way  affecting  the  same,  made 
without  a  fair  and  valuable  consideration, 
or  made  In  bad  faith,  or  for  the  puipoee  of 
hindering,  delaying,  or  defrauding  creditors, 
I  shall  be  void  as  to  all  persons  to  whom  tbe 
maker  Is  Indebted  or  under  any  legal  llablli- 
1  tr."  This  act  may  be  more  comprehensive  la 
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Iti  terms  aa  to  transfers  of  real  estate  than 
section  2774,  supra,  but  In  so  far  as  It  makes 
Told  transfers  of  real  estate  made  In  fraud 
of  creditors.  It  does  not  change  that  statnte. 
Section  277S,  Wilson's  Rer.  &  Ann.  St  1908, 
proTides:  "A  creditor  can  avoid  the  act  of 
his  debtor  In  frand  only  where  the  fraod 
obstructs  the  enforcement,  by  legal  process, 
of  his  right  to  take  the  property  affected  by 
the  transfer  or  obUgation."  This  section  Is 
In  ^ect  declaratory  of  the  rule  which  we 
tblnk  the  weight  of  authority  establlsheft^ 
that  a  creditor  who  is  not  prejudiced  by  the 
transfer  of  the  property,  though  made  In 
fraud  of  some  creditors,  cannot  complain  of 
the  transfer. 

In  support  of  an  allegatl<ni  In  bla  anawa 
and  reply,  plaintiff  offered  to  prove  that  the 
first  deed  executed  by  Myrtle  GUlett  to  Rash 
and  Sanders  was  executed  In  consldmtlon 
of  the  Bgreanent  of  Bush  and  Sanders  to 
represent  her  In  aald  proceedings  as  attor* 
neys,  and  to  pay  all  the'coats  and  expenses 
thereof,  and  that  the  second  ctmveyance 
made  In  Uarch,  1902,  was  made  while  he 
was  in  adverse  possession  of  the  property 
conveyed.  All  the  evidence  offered  to  estab- 
iisb  champerty  was  excluded,  and  this  ao 
tlon  of  the  court  is  urged  as  error.  But  as- 
Bumluft  without  deddlng,  that  the  first  deed 
was  dianvertotu  and  that  such  fact  could 
be  availed  of  by  plaintiff  in  coror  when  the 
grantees  thereunder  offered  to  redeem,  and 
that  Bu<A  deed  is  void,  still  we  think  that 
the  exclusion  of  the  evidence  offered  to  es- 
tablish the  chftmpertons  diaracter  of  the  first 
conveyance  is  harmless  error,  because  the 
facts  relied  upon  to  establish  the  champer* 
tous  characta  ot  the  second  conveyance  are 
those  going  to  establish  the  mAvem  posses- 
sion of  Harding  at  the  time  the  conv^ance 
was  executed,  and  such  facts  were  before  the 
Supreme  Gonrt  of  the  territory  in  OUtett  v. 
BomiS  et  al..  17  Okl.  824.  87  Faa  S25.  supra, 
and  held  not  to  vitiate  the  convince.  Al- 
tfaoufl^  the  first  conveyance  be  void  (which 
we  do  not  dedd^,  Ruadi  and  Bandars;  under 
the  second^omveyanc^  are  the  owners  of  an 
undivided  one^ialf  interest  In  the  mortgaged 
pranlses  and  would  be  entitled  to  redeem. 

It  is  a  wtil-settled  rule  that  a  part  owner 
«r  tenant  in  common  or  Jt^t  tenant  of  an 
equity  of  redemption  may  redeem,  and.  If  he 
elects  to  do  sOk  he  may  pay  the  whole  amount 
due  on  the  mortgage  and  htM  It  to  Ills  own 
use  unless  the  other  part  owners  come  in 
and  pay  their  contributory  shares.  Jones  on 
Mortgagee  (6th  Ed.)  vol.  2,  par.  1068;  I^ron 
T.  Bobbins  et  at,  45  Conn.  013;  McQueen  v. 
Whetetone.  Adm'r,  et  al.,  Ili7  Ala.  417,  80 
South.  548;  Mcpherson  v.  Hay  ward,  81  Ma 
820.  17  Atl.  164;  Hnbbard  v.  Ascutney  MIU 
Dam  Co.,  20  Vt  402,  SO  Am.  Dec.  41. 

Plaintiff  in  error  In  his  answer  and  reply 
alleges  the  rendition  of  the  Judgment  In  his 
favor  by  the  trial  court  on  the  pleadings, 
the  ai^ieal  therefrom  1^  detfendonto  In  errwr 
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to  the  Suprestne  Court  of  the  territory,  the  re- 
versal by  that  court  of  the  Judgment  of  the 
trial  court,  and  the  appeal  therefrom -by  him 
to  the  Suprane  Court  of  the  United  Btetes, 
and  the  dismissal  of  his  appeal  in  that  court 
upon  the  motion  ot  defendanto  in  error  upon 
the  ground  that  the  decree  of  the  Supreme 
Court  of  the  territory  was  not  a  final  decree 
upon  the  merits  of  the  case.  By  this  aver- 
ment he  attenq)ted  to  set  iqi  an  estoppel 
against  the  defendants  in  error's  insisting  In 
the  trial  court  that  the  questions  of  law  de- 
termined by  the  Supreme  Court  ot  the  tart* 
tory  were  binding  uiwn  the  trial  court  In  the 
subsequent  trial  In  the  lower  court  The 
trial  court  properly  struck  out  this  averment. 
The  dismissal  of  the  appeal  in  the  Supreme 
Court  of  the  United  States  was  made  under 
the  well-estebllshed  rule  In  that  court  that 
a  Judgment  from  the  highest  court  of  a  state 
which  is  not  final  and  does  not  dispose  of 
the  merits  of  a  case  Is  not  such  a  judgment 
as  will  support  an  appeal  to  that  court,  but 
the  fiict  that  that  court  dismisses  an  appeal 
upon  such  ground  does  not  render  the  ded- 
slon  of  the  Inferior  anwllate  court  npou  all 
questions  of  law  not  binding  ufxin  the  trial 
court  therein  upon  a  new  trial.  In  discuss- 
ing the  application  of  this  rule,  In  Schlosser 
V.  HempbUl,  198  U.  S.  173.  25  Sup.  Ct.  654, 
40  Ij.  Ed.  1000,  the  court  said;  "Doubtless 
the  conclusions  arrived  at  by  the  state  Su- 
preme Conrt,  and  expressed  In  Its  opinion, 
furnish  the  grounds  on  which  the  court  be- 
low must  proceed  when  the  case  goes  to  a 
decree  there,  if  no  change  In  pleadings  or 
proofo  takes  place,  and  as  no  decree  was  en-, 
tered  in  the  Supreme  Court,  and  no  specific 
Instruction  was  given  to  the  court  below,  we 
think  the  writ  of  error  cannot  be  maltitaln- 
ea"  See,  also,  Standard  Sewing  Mach.  Co.  v, 
Leslie,  118  Fed.  557,  55  C.  C.  A.  323 ;  Mat- 
hews V.  Colombia  Nat  Bank,  100  Fed.  303, 
40  a  C.  A.  444. 

It  is  true  that  where  a  different  state  of 
facts  arises  upon  the  subsequent  trial,  the 
conclusions  of  the  ai^llate  court  will  not  be 
binding  upon  the  trial  court,  but  where  the 
pleadings  are  the  same  or  where  the  same 
facts  arise  requiring  the  application  of  any  ' 
principle  of  law,  the  concluetoas  of  the  ap- 
pellate court  upon  the  appeal  applying  the 
law  to  such  pleadings  or  facts  are  conclusive 
upon  the  trial  court  If  it  were  not  so,  an 
end  to  litigation  might  never  be  had,  al- 
though the  pleadings  and  facto  remained  the 
same.  If  the  trial  conrt  may  refuse  to  fol- 
low the  conclusions  of  the  appellate  court 
upon  a  case  being  remanded  to  It  it  could 
immediately,  where  the  same  questions  of 
law  are  again  preeented,  adhering  to  Ite  for- 
mer tqiilnlon,  again  render  the  Judgment  that 
had  been  reversed  and  send  the  case  on  its 
way  ba<^  to  the  appellate  court  to  be  revers- 
ed again,  from  which  no  appeal  would  lie 
to  the  superior  appellate  court,  and  thos 
would  be  formed  an  aidless  circuit 
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Tbe  conrt  gitn  to  the  jury  Bye  separate 
Instructions  to  control  It  In  arrtrlng  at  a 
general  T»dlct  Bacb  of  tbe  Instmctfona 
was  objected  to  by  plaintiff  In  error  and  ex- 
ceptions thereto  saved  and  is  urged  m  this 
proceeding  as  error.  The  jnry  however  re- 
turned no  general  verdict,  but  upon  spedal 
Interrogatories  submitted  to  it  by  the  court 
for  findings  of  fact  as  advisory  to  the  court, 
the  Jury  made  80  special  findings  of  fac^ 
and  upon  these  special  findings  and  upon 
facts  found  by  the  court  himself,  the  judg- 
ment was  rendered.  No  objections  or  excep- 
tions Beem  to  bave  been  made  or  taken  by 
either  party  to  the  Jury's  returning  no  gen- 
eral verdict.  None  of  the  Instructions  given 
pertained  to  any  of  the  spedal  interroga- 
tories pr<^nnded.  We  theref(»e  deem  It 
unnecessary  to  consider  the  Instructions  given, 
for,  whether  thoy  are  erroneous  or  correct, 
they  could  have  had  no  effect  upoa  tbe  Judg- 
ment anhseguently  rendered  and  la  no  way 
have  resulted  prejudicially  to  plaintiff  in  er* 
ror. 

The  court;  Id  making  tbe  accounting,  al- 
lowed plaintiff  in  error  credits  in  the  total 
sum  of  15,920.25  to  which  allowance  no  ob- 
,  Jection  has  been  nude.  He  also  charged 
'  plaintiff  in  error  with  the  total  sum  of  $1,- 
475.  The  finding  and  Judgment  of  the  court 
as  altered  does  not  show  what  Items  the 
court  took  into  consideration  In  arriving  at 
the  total  debits  with  which  plaintiff  In  error 
Is  cbarged,  but  at  the  time  of  tbe  rendition 
of  the  Judgment,  the  court  stated  from  tbe 
bench  several  items  with  wtaldi  i»lalntlff 
•should  be  charged,  among  which  was  $135 
rent  collected  by  Harding  from  an  Ice  com- 
pany, $4,540  collected  from  an  elevator  com- 
pany, and  MtSOO  collected  from  circus  com- 
panies. Each  of  these  Items  of  rent  were 
collected  by  him  for  the  use  of  a  portion  of 
the  premises  In  controversy  In  Its  naked  con- 
dition without  tbe  use  of  any  ImprovementB 
thereon.  The  Jury,  by  special  finding,  found 
that  the  rental  value  of  the  land  at  the  time' 
Harding  took  possession  of  It,  which  was 
then  In  Its  raw  state,  was  fSO  per  year. 
Harding  bad  been  In  possession  of  the  same 
*  for  10  years,  which  the  court  stated  would 
make  the  sum  of  $300.  This  amount,  added 
to  tbe  other  Items  mentioned  makes  a  total 
of  $1,475,  the  amount  with  which  the  court 
cbarged  Harding,  and  counsel  urge  that  the 
court  did  charge  Harding  with  the  $300 
item,  the  rental  value  of  the  land  In  Its 
raw  state  for  a  period  of  ten  years,  and  In 
addition  thereto,  the  rents  collected  by  him, 
and  that  he  Is  not  properly  chargeable  with 
both  Items.  If  there  was  no  evidence  tending 
to  show  what  was  the  rental  value  of  the  land 
for  the  years  after  Harding  took  possession, 
if  the  record  did  not  show,  as  it  does,  by 
Harding's  own  testimony  that  he  collected 
other  reota  properly  chargeable  against  him, 
we  think  counsel's  contention  would  have  to 
be  sustained  and  the  Judgment  modified. 


The  conrt  fbond  flie  rental  valne  of  the  land 
in  iti  raw  state  at  the  time  HanUng  tooit 
possession  thereof  to  be  $30  per  year.  There 
Is  no  finding  as  to  what  tbe  toital  value  of 
the  land  was  each  year  thereafter  for  tlie 
period  he  had  possession.  On  the  other 
hand.  Hardline  testlmraiy  dlsdoses  that  he 
has  every  year,  ezcq;it  two  or  three,  rent- 
ed for  pasture  that  portlm  of  the  premises 
<m  which  be  had  no  buildings,  and  that  he 
had  received  raits  thereftmn  to  the  amount 
of  $12  to  $41S  per  month  for  a.  period  of 
from  five  to  six  months  each  year.  During 
those  years  which  he  did  not  rent  the  land 
for  a  monthly  rental  he  used  It  and  took 
stock  to  pasture  thereon  at  so  much  pa  head 
and  collected  therefrom  -an  av»age  of  fSO 
per  month.  The  accounting  was  made  by 
the  trial  conrt  upon  the  theory,  it  appears, 
insisted  iipon  by  platntlfl  In  error,  which  was 
that  Harding  should  not  be  charged  for  any 
rents  and  profite  received  by  him  from  Im- 
provements made  by  him  <m  the  inremlses 
and  should  only  be  charged  with  the  rento 
and  profits  dwlved  from  tbe  land.  Under 
this  theory  of  the  case,  we  tbink  tbe  amount 
collected  by  Harding  on  tbe  lands  for  use  as 
a  pasture  was  properly  chargeable  to  him, 
and  if  he  is  charged  with  the  amount  there- 
of, or  with  tbe  reasonable  fental  value  of 
tbe  laud  for  each  year  during  the  10  years 
be  has  been  In  possession,  the  total  amount 
charged  to  him  In  the  accounting  la  more 
favorable  to  him  than  he  la  entitled  to,  and. 
If  the  court  committed  any  error,- it  was  ei^ 
ror  in  his  favor,  of  which  he  cannot  com- 
plain. 

It  Is  urged  that  the  court  erred  In  decree- 
ing that  defendant's  equity  of  redemption 
be  foreclosed  and  the  premlsea  sold  on  order 
of  sale  unless  defendant  should,  within  ac^ 
days  from  tile  date  of  the  entry  of  tbe  de- 
cree, pay,  or  cause  to  be  paid,  to  the  clerk 
the  sum  found  by  the  court  to  be  due  by 
them  to  t^lntlff  In  error  In  excess  of  the 
rents  and  profits  received  by  him.  ^alntlff 
In  error  contends  that  he  was  entitled  to  a 
decree  of  strict  foreclosure,  and  that  the 
conrt  should  not  bave  directed  a  sale  in  the 
event  defendants  In  error  failed  to  redeem 
within  the  time  fixed. 

Under  the  role  at  common  law,  the  estate 
of  the  mortgagee  became  Indefeasible  when 
the  condition  of  the  mortgage  was  broken, 
but  the  harshness  of  this  rule  soon  resulted 
in  equity  Interposing  and  pmnltting  the  mort- 
gagor to  redeem  by  payment  of  the  amount 
found  to  be  due  within  a  reasonable  time 
after  maturity.  After  this  relief  had  begun 
to  be  afforded  by  tbe  courts  of  equity,  a 
practice  grew  up  by  which  the  mortgagor  ap- 
piled  to  the  chancellor  to  have  the  mortga- 
gee's Tight  to  redeem  foreclosed  upon  his  dfr 
fault  In  the  payment  of  the  debt  at  maturity, 
and  as  Incident  to  the  decree  of  foreclosure, 
the  remedy  was  given  to  the  mortgagor  al- 
lowing him  a  q^fied  time  In  which  to  pay- 
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the  debt,  which  time  might  be  extended  at 
the  discretion  of  the  chancellor  according  to 
the  circumstaoces  of  the  case.  Mr.  Jouefl, 
In  his  exeellest  work  on  Mortgages  (volume 
2,  6th  Ed.,  par.  1106),  states  that  the  usual 
form  of  decree  In  an  action  to  redeem  is  that 
the  plaintiff  may  redeem  by  paying  the 
amomit  found  due  on  the  mortgage  within  a 
speclAed  time,  together  with  costs ;  that  upon 
compliance  with  the  decree  the  mortgage 
shall  be  discharged  and  the  mortgaged  prem- 
ises delivered  up  to  the  mortgagor,  but  that 
If  default  be  made  in  the  payment  of  the 
amount  speclfled  In  the  decree,  the  complaint 
be  dismissed  with  costs.  And  such  is  declar- 
ed to  be  the  rule  In  the  following  cases: 
Cllne  T.  Bobbins,  112  Cal.  581.  44  Pac.  1023; 
Decker  Fatton,  120  III.  464,  11  N.  E.  897; 
Sloane  t.  Lucas  et  aL,  37  Wash.  848,  79  Pac. 

But  in  this  Jurisdiction,  the  rights  of 
the  mortgagw  are  Jealotulj  guarded  by  the 
statutes. 

Section  3447,'  Wilson's  Rev.  &  Ann.  St, 
provides:  "Notwithstanding  an  agreement 
to  the  contrary,  a  lien  or  a  contract  for  a 
lien,  transfers  no  title  to  the  property  sub- 
ject to  the  Hen." 

Section  3448  provides:    "All  contracts  for 

the  forfeiture  of  property  subject  to'a  Hen, 

in  satisfaction  of  the  obligation  secured 

thereby,  and  all  contracts  in  restraint  of  the 

right  of  redemption  from  a  Ueu.  are  void. 
•   *   •  •> 

Section  3455  provides:  "Every  person  hav- 
ing an  interest  In  property  subject  to  a  Hen, 
has  a  right  to  redeem  it  from  the  Hen,  at  any 
time  after  the  claim  Is  due,  and  before  his 
right  of  redemption  Is  foreclosed." 

Section  4588  provides;  "  •  •  ♦  No  real 
estate  shall  be  sold  for  the  payment  of  any 
money,  or  the  performance  of  any  contract 
or  agreement  in  writing,  in  security  for  which 
it  may  have  been  pledged  or  assigned,  ex- 
cept In  pursuance  of  a  Judgment  of  a  court 
of  competent  jurisdiction  ordering  such  sale." 

'nie  purchaser  at  a  void  foreclosure  sale 
becomes  subrogated  to  the  rights  of  the  mort- 
gagee and  acquires  no  greater  Interest.  Har- 
ding, the  grantee  of  such  purchaser,  there- 
fore acquired  only  a  lien  upon  the  real  estate 
in  controversy,  which  he  had  a  right  to  re- 
foreclose.  The  title  of  the  mortgagor  had 
not  become  divested  and  could  not  be  except 
by  a  valid  decree  of  foreclosure  or  by  a  con- 
veyance other  than  the  mortgage.  Bolduff  v. 
Griswold,  supra. 

In  Grover  v.  Fox,  86  Mich.  461,  which  was 
an  action  to  set  aside  an  Irregular  proceed- 
ing to  foreclose  under  a  power  of  sale,  and 
authorizing  the  complainant  to  redeem  tbe 
premises  from  the  mortgage,  It  was  held  that 
the  foreclosure  proceedings  being  found  tn- 
valid,  the  decree  should  provide  for  redemp- 
tion of  tbe  mortgage  as  if  no  foreclosure  pro- 
ceeflings  had  been  bad  and  no  void  sale  been 
made  thereunder,  and  that  It  should  provide 
for  a  sale  as  on  foreclosure  In  the  event  of 
Callure  to  redeem.    Other  casea  from  that 


state  In  which  the  same  rule  Is  followed  are: 
McKenna  v.  Klrkwood,  50  Mich.  545,  15  N. 
W.  898:  Newklrk  v.  Newkirk,  B6  Mich.  525. 
23  N.  W.  206;  Meigs  et  al.  v.  McFarlan,'72 
Mich.  194,  40  N.  W.  246L.  And  the  same  rule 
finds  approval  In  the  foUowing  states:  Mis- 
souri, Virginia.  North  Carolina,  and  Vermont 
Davis  et  al.  v.  Holmes  et  al.,  55  Mo.  349; 
Martin  et  aL  v.  Batcliff,  101  Mo.  264,  13  S. 
W.  1051,  20  Am.  St  Rep.  600;  Stockton  v. 
Cook,  8  Munf.  (Va.)  68,  5  Am.  Dec.  504;  In- 
gram. Adm'r,  V.  Smith.  41  N.  a  97;  Smith 
T.  Bailey,  10  Vt  163.  See^  aIso>  Carter  v. 
Evans,  17  S.  G.  458. 

Martin  v.  RatcHff,  supra,  has  t>een  cited  by 
plaintiff  In  error,  and  is  cited  In  Sloane  et 
al.  v.  Lucas  et  al.,  supra,  as  supporting  the 
contrary  doctrine,  but  a  careful  reading  of 
the  case  will  disclose  that  it  does  not  hold 
as  suggested  by  the  court  in  Sloane  v.  Lucas, 
and  as  contended  for  by  plaintiff  In  error  In 
tbe  case  above.  That  was  an  action  to  re- 
deem from  a  void  foreclosure  sale.  Plaintiffs 
prayed  for  an  accounting  and  the  right  to  re- 
deem, but  did  not  pray  for  an  order  of  sale 
In  tbe  event  they  failed  to  redeem  within  the 
time  fixed  by  the  decree  of  the  court,  and  it 
was  held  by  the  appellate  court  that  under 
the  state  of  the  pleadings  a  decree  of  strict 
foreclosure  was  not  erroneous  on  its  face. 
But  It  was  not  held  that  it  would  have  been 
Irregular  or  have  directed  a  sale.  In  the 
opinion,  the  court  said:  "Our  statute  con- 
cerning mortgages  and  deeda  of  trust  con- 
templates a  sale  of  the  premises  In  all  suits 
brought  to  foreclose  such  Instruments,  and  a 
strict  foreclosure  In  any  such  case  would  'be 
erroneous  on  Its  face.  There  i»  no  dovbt  hut 
that  the  court  mau,  on  a  petition  to  redeem, 
dii-ect  a  sale  of  the  premisea  in  the  event 
redemption  money  i*  not  paid  vAthin  the 
tpeoified  time.  And  in  tucft  cases  the  sale 
mav  be  ordered,  thouoh  there  is  no  specifio 
prayer  therefor,  either  in  the  petition  or  an- 
stoer.  But  it  la  a  different  thing  to  say  that 
a  decree  Is,  on  Its  face,  erroneous  and  must 
be  reserved  because  It  does  not  provide  for  a 
sale.  The  plaintiffs  in  this  case  did  not  ask 
for  a  Bale  of  the  property  in  their  petition. 
They  did  not  by  motion  or  otherwise  ask  tbe 
court  to  modify  the  decree.  They  have  made 
no  showing  that  a  sale  can  be  of  any  possible 
benefit  to  them.  If  this  decree  Is  reversed,  it 
must  be  upon  the  ground  that  In  all  suits, 
where  there  Is  a  decree  permitting  tbe  plain- 
tiff to  redeem,  there  must  be  a  further  order 
that  In  case  of  default  In  payment  of  the 
amount  found  due,  the  premises  shall  be 
sold."   (Italics  are  ours.) 

In  the  case  at  bar,  the  value  of  the  mort- 
g:iged  premises  as  shown  by  the  evidence 
considerably  exceeds  the  balance  due  on  the 
mortgage  debt  and  the  value  of  the  Improve- 
ments placed  on  the  premises  by  Harding. 
To  say  that  the  mortgagee,  or  his  nKsIguee, 
who  has  obtained  poesesslon  of  the  niort;;nged 
premises  by  operation  of  an  invalid  foreclo- 
sure proceeding  into  which  tbe  owner  of  tbe 
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legal  title  and  equity  of  redemption  was  not 
brought  by  service,  may  compel  him  to  pay 
the  mortgage  debt  and  the  large  amount  for 
Improvements  In  order  to  save  his  equity  In 
the  premises,  when,  if  the  purchase  had  beeu 
regular,  the  mortgagor  would  be  entitled  to 
no  such  decree,  and  the  mortgagee  or  his  aa- 
Elgnee  subjected  to  no  such  hardship,  would, 
it  appears  to  us,  establish  a  rule  that  in  many 
cases  would  be  Inequitable.  Speaking  of  the 
hardship  this  rule  In  some  cases  might  Im- 
pose, the  court,  in  Davis  et  a1.  v.  Holmes, 
supra.  Bald:  "The  plaintiff  may  be  unable  to 
redeem ;  perhaps  In  consequence  of  the  Im- 
provements, put  by  the  mortgagee,  or  the 
purchaser  from  him,  on  the  land,  and  for 
which  they  have  been  allowed  by  the  court  In 
this  case;  yet  If  the  land  and  improvements 
will  overpay  the  debt  of  the  mortgagor  and 
the  value  of  the  Improvements  after  deduct- 
ing the  rents  and  profits,  the  mortgagor  or 
his  heirs,  are  entitled  to  whatever  surplus 
may  result  from  a  sale."  This  language  Is 
applicable  to  the  facts  In  tbls  casa 

A  condition  might  arise  where  It  would  t>e 
Inequitable  to  direct  a  sale.  Where  the  value 
of  the  mortgaged  premises  Is  less  than  the 
amount  of  the  mortgage  debt,  and  the  value 
of  the  Improvements  placed  thereon  by  the 
mortgagee  In  [wsBessIon,  an  order  of  sale 
would  give  to  the  mortgagor  no  relief  or 
benefit,  and  might  prove  a  disadvantage  to 
the  mortgagee,  especially  when,  by  continued 
possession  of  the  property,  he  would  probably 
be  able  from  the  rents  and  profits  of  the 
property,  or  by  the  Judicious  management 
of  the  same,  to  realize  an  amount  sufficient 
to  repay  him  his  mortgage  debt  and  the 
amount  expended  for  ImprorementB.  In  such 
a  case  a  strict  application  of  the  rule  that 
the  mortgsgee  la  possession  will  not  be  dis- 
possessed uutil  his  mortgage  debt  is  paid 
would  work  no  Inequity  to  the  mortgagor, 
and  would  be  justice  to  the  mortgagee.  But 
such  facts  do  not  appear  In  this  case.  By 
all  the  evidence,  It  Is  established  that  the 
mortgaged  premises  are  worth  several  times 
the  amount  fixed  by  the  decree  of  the  court 
as  the  amount  due  to  plaintiff  In  error  as 
the  balance  on  the  mortgage  debt  and  for 
Improvements;  and  the  evidence  further  es- 
tablishes that,  notwithstanding  plaintiff  in  er- 
ror has  t>een  In  possession  of  the  premises 
for  a  period  of  about  10  years  pending  this 
litigation,  the  rents  and  profits  have  not  re- 
duced the  amount  due  him,  but  the  sum  la 
greatly  increased,  and  to  hold  that  he  Is  now 
entitled  to  retain  possession  of  tlie  premises 
until  be  Is  paid  this  balance  from  the  rents 
and  profits  might  enable  him,  by  reason  of 
the  Invalid  foreclosure  proceeding,  to  deprive 
defendants  In  error  of  tlieir  equity  in  the 
premises,  which,  from  the  evidence  In  this 
case,  is  shourn  to  be  very  valuable.  The  de- 
cree of  sale  insures  to  him  the  amount  of 
his  claim,  and  saves  to  defendants  in  error 
their  equity  In  the  premises.  The  decree  con- 
tended for  would  not  do  equity  to  the  parties 


to  this  proceeding,  and  would  be  In 
with  the  E^lrlt  of  the  statute. 

It  is  also  contended  by  plaintiff  1 
that  the  proceeding  upon  the  motion 
cate  and  set  aside  the  decree  of  for^ 
and  the  foreclosure  sale  was  not  due 
of  law  and  was  taken  and  had  In  v 
of  the  fifth  and  fourteenth  amendm 
the  Constitution  of  the  United  States 
question  could  have  been  and  sboul 
been  presented,  by  plaintiff  in  error 
appeals  to  the  Supreme  Court  of  tb 
tory  and  to  the  Supreme  Court  of  the 
States  from  the  judgment  of  the  trU 
vacating  sod  setting  aside  the  de 
foreclosure.  We  are  not  advised 
such  contention  was  made  by  him  o 
appeals.  No  specific  reference  is  mad 
by  the  Supreme  Court  of  the  terrltor 
the  Supreme  Court  of  the  United  SI 
the  opinions  rendered  to  such  contentl 
If  any  such  was  made,  it  must  be  pt 
that  those  courts  regarded  the  same 
sufficient  merit  to  require  conslderatl 
had  they  taken  a  view  favorable  to  tt 
tiff  in  error,  a  judgment  different  fi 
one  rendered  would  have  had  to  be  r( 
If  such  contention  was  not  presei 
him,  he  should  not  be  permitted  to  pr 
at  this  time  and  thus  try  his  case  b; 
meal.  But,  aside  from  this  view,  we  tl 
contention  without  merit.  Section  47 
son's  Rev.  &  Ann.  St,  In  part  provic 
void  judgment  may  be  vacated  at  a 
on  motion  of  a  party  or  any  person 
thereby.  •  •  • "  This  provision 
nothing  to  the  power  already  posse 
the  court  under  the  common-law  rul 
which  the  court  may,  at  any  time  du: 
term  at  which  any  void  judgment  Is 
ed,  set  the  same  aside  without  notl 
may  do  so  at  any  time  after  the  ter 
reasonable  notice  given  to  the  partle: 
ed  by  the  order.  Freeman  on  Jud 
vol.  1,  par.  103;  Foreman  v.  Carter 
Kan.  674;  Hanson  v.  Wolcott,  19  K 
Section  4761  provides  that  proceec 
correct  mistakes  or  omissions  of  the 
irregularity  in  obtaining  a  judgmen 
der  shall  be  by  motion  upon  reason 
tice  to  the  adverse  party  or  his  att< 
the  action.  Tbls  section  has  been  c< 
to  apply  to  proceedings  of  the  charai 
under  consideration  and  to  require  j 
the  adverse  party.  Hockaday  t.  . 
Oki.  156,  56  Pac.  1054. 

Plaintiff  in  error  is  not  an  Innoc 
chaser.  Glllett  v.  Romlg,  17  Okl. 
Pac.  825,  supra.  He  acquired  by 
chase  from  the  purchaser  at  the  void 
sure  sale  no  title  whatever  to  the  id 
premises.  By  subrogation  he  succ 
the  rights  of  the  mortgagee,'  the  pli 
the  foreclosure  proceeding.  He  l>ei 
owner  of  the  mortgage  Indebtedness 
mortgagee's  lien.  He  In  fact  beoani 
verso  party,  the  real  party  In  Inter 
tice  was  served  upon  him  of  the  pi 
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e  the  defective  Judgment    In  re- 

>  tblB  motion,  he  appeared,  made  no 
to  the  character  of  the  proceeding, 
his  answer  denying  the  all^^tlons 
lotlon,  became  a  party  to  the  pro- 
filed his  affidavit  In  support  ot  his 
nd  a  motion  to  dismiss  the  motion  to 
K>n  the  ground  that  it  failed  to  statu 
Sclent  to  entitle  the  movant  to  any 
'pon  these  pleadings  the  court  ren- 
Igmeut  vacating  the  foreclosure  de- 
n  which  an  appeal  was  taken  by 
In  error  to  the  Supreme  Court  of 
tory  and  to  the  Supreme  Court  of 
ed  States.  During  the  10  years  or 
:ervening  since  that  time,  he  has 
person  and  by  counsel  actively  and 
y  conducting  the  defense  In  this  ac- 

■ocesB  of  law,  by  the  federal  Constl- 
Kiuires  only  that  a  party  shall  have 
le  notice  and  shall  liave  an  oppor- 

>  be  heard  before  the  Issues  are 
igalnst  him.  All  of  this  plaintiff  In 
I  had  In  this  proceeding.  In  Louls- 
lashvllle  Ry.  Co.  v.  Schmidt,  177  C. 
)  Snp.  Ct  620,  44  L.  Ed.  747,  it  was 
:  the  rendition  of  a  Judgment,  afralnst 

was  not  served  with  process  in  an 
r  named  as  a  party  until  after  the 
Judgment  was  rendered,  but  was 
In  subsequently  thereto  by  an  order 
cause,  and  condemned  to  pay  the 
t,  did  not  deny  to  such  party  due 
f  1&W  where  he  had  voluntarily  ap- 
I  the  case  and  actively  conducted  the 
And  a  remedy  by  motion  la  a  state 
Ich  gives  notice  and  affords  an  op- 
to be  beard  has  been  held  to  be 
to  constitute  due  process  of  law. 
Co.  T.  Iowa,  100  U.  8.  3S9,  16  Sup. 
iO  I*  B3d.  467. 

S  no  error  In  the  record  requiring  a 
of  the  Judgment,  the  Judgment  of 
court  is  affirmed. 

C.  J.,  and  WILUAMB,  DUNN,  and 
I,  33.,  concur. 


T.   SOUTHWESTERN  BREW- 
ERY &  ICE  CO.t 

Court  of  New  Mexico.   Jan.  6,  1910.) 

H  AND  SEBVAHT  (|  221*)— InJUBT  TO 

T— Defectitb  Appliances— Liabil- 
Mastcb. 

re  a  defective  appliance  is  not  bo  palpa- 
•rouB  that  an  ordinarily  prudent  man 
Fuse  to  uBe  It,  and  the  master  ptom- 
palr,  and  requests  the  servant  to  use 
epaired,  and  the  servant  relies  on  the 
md  Is  injured  while  usln^  the  appli- 
master  is  liable,  for  donng  the  ma- 
le promise  to  repair  the  liability  of  the 
a  continuous  one,  bnt  where  the  per- 
of  the  promise  to  repair  la  unreason- 


ably delayed,  the  servant  may  assume  the  risk 

of  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  641-644;  Dec.  Dig.  | 
221.*] 

2.  Masteb  and  Servant  (|  234*)— Injcbt  to 
Servant  —  Defective    Appliances  —  CoN- 

TRIBUTORT  NEGLIGENCE. 

Where  a  defect  in  an  appliance  known  to  a 
servant  renders  the  use  of  it  so  imminently  dao- 
geroue  that  no  prudent  person  would  continue  tc 
use  it,  the  servant  using  It  is  guilty  of  cootribu- 
tory  negligence,  and  cannot  recover  for  injurie; 
received. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Centpig.  H  084,  706 ;  Dec.  Dig.  |  234.*] 

3.  Master  and-  Servant  f|  2!>1*)— Ijtjitrt  to 

SeB  V ANT— INSTBU  CTIO  NS— APPLIC A  B ILITT  TO 

Evidence, 

Where  a  master's  promise  to  repair  a  cook- 
er Id  which  materials  were  cooked  under  steam 
pressure  was  not  conflned  to  any  particular  de- 
fect, but  included  the  furnishing  of  a  new  bot- 
tom, and  the  servant  was  Injured  by  the  de- 
fective bottom,  a  charge  based  on  the  proposi- 
tion that  the  master's  liability  was  limited  to  the 
injuries  caused  by  the  particular  defect  povered 
by  the  promise  to  repair  was  properly  refused 
because  Inapplicable  to  the  case. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §f  1133-1137;  Dec.  Dig.  { 
291.*1 

4.  Trial  (1  260*)  —  Instructions  —  Matters 
Covered  bt  Charges  Given. 

\Miere  the  court  fully  explained  the  nature 
of  the  mental  disability  necessary  to  avoid  a 
release  of  a  cause  of  action  for  negligent  per- 
sonal injury,  and  stated  that  the  burden  was  on 

Slaintiff  suing  for  the  Injuries  to  establish  such 
isabillty,  refusal  to  charge  that  the  burden  of 
proof  was  on  plaintiff  to  show  himself  incom- 

f>etent  at  the  time  of  the  execution  of  the  re- 
pase  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  651 ;  Dec.  Dig.  |  260.*] 

5.  Master  and  Servant  (|  290»)— Injuries  , 
TO  Servant—Contbibutobt  Nequoence — 
Issues. 

Where,  In  an  action  for  injuries  to  a  serv- 
ant, the  master  relied  on  the  servant's  negligent 
manner  of  using  the  appliance  causinK  the  in- 
jury, a  charee  on  contributory  negligence  of 
the  servant  in  using  an  appliance  of  an  im- 
minently dangerous  character  was  properly  re- 
fused. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1180;  Dec  Dig.  S  206.*J 

6.  Dauaoes  (I  216*)— Pebsonal  Injubjes— 
Loss  ot  Wages. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  master  relied  on  a  release,  and  the  evi- 
dence ahowed'tbat  the  wages  paid  the  servant, 
while  he  was  actually  incapacitated,  were  paid 
as  a  part  of  the  consideration  for  the  release 
and  not  as  wages,  an  Instruction  excluding  from 
the  Jury  any  consideration  of  loss  of  wages  prior 
to  the  trial  was  properly  refused,  iMcause  there 
was  loss  of  time  for  which  the  master  was  lia- 
ble. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  8  653;  Dec  Dig.  |  216.*] 

7.  Dauaqes  (i  132*)  —  Personal  Injuries  — 
Excessive  Damages. 

Where  a  servant,  scalded  by  boiling  mate- 
rials cooked  under  steam  pressure,  exhibited  his 
hands  to  tbe  jury,  and  testified  that  be  could 
no  longer  work  as  formerly  because  his  hands 
were  stiff;  that  he  could  not  take  bold  of  any- 
thing and  hold  it  tight ;  that  his  fingers  were 
stiff,  and  that  when  the  weather  changed  they 
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•wen  in  worse  condttton;  that  at  times  they 
felt  paralyzed ;  that  he  suffered  bo  much  pain 
that  he  waa  unable  to  sleep  at  aight,  a  verdict 
for  ^7.500  less  $910.80  paid  by  the  master  for 
medical  and  hospital  fees  and  expenses  and 
monthly  aUowances  was  not  excessire,  tbousb 
the  master  produced  medical  testimony  that  ue 
servant  was  fully  restored  and  as  capable  aa 
before  tlie  accident. 

[Bd.  Note.— For  other  cases,  see  Damases, 
Gent.  Dig.  U  878,  890;  Dec.  Dig.  S  182.*] 

Appeal  from  District  Court,  BemallUo 
County ;  before  Jnstlce  Ira  A.  Abbott 

AcUoa  by  Josefdi  Scbmldt  against  the 
Soatbwestem  Brewery  &  Ice  Company. 
From  a  Judgment  for  plalntUT,  dtfwidant 
appeals.  Affirmed. 

Marron  &  Wood,  tat  appellant  N.  B. 
Field,  for  appellee. 

PARKER,  J.  This  1b  an  action  for  dam- 
ages for  personal  injuries.  It  appears  that 
plaintiff  below  was  a  brewer  engaged  in  brew- 
ing boer  for  defendant  below.  In  tbe  course 
of  bis  duties  he  used  a  covered  kettle  or 
cooker  in  which  the  materials  for  tbe  manu- 
facture of  beer  were  cooked  under  steam 
pressure.  Several  months  prior  to  the  ac- 
tion, plaintiff  noticed  a  leak  in  tiie  cooker, 
and  called  defendant's  attention  to  tbe  same 
and '  requested  that  it  be  repaired.  Defend- 
ant requested  plaintiff  to  examine  tbe  cooker, 
which  be  did,  and  repaired  tbe  same  with  a 
patch.  Tbe  cooker  still  leaking,  plaintiff,  by 
order  of  defendant,  removed  tbe  patch  and 
applied  white  lead,  after  which  tbe  leak  waa 
stopped.  Tbls  was  about  three  or  four  weeks 
before  tbe  accident,  and  at  that  time  defend- 
ant's foreman,  when  his  attention  was  called 
to  tbe  defect,  stated  to  plaintiff  that  they 
had  to  brew  a  couple  of  times  more  until 
tbe  new  bottom  was  installed,  and  Instructed 
plaintiff  to  put  on  tbe  other  patch,  and  to 
proceed  with  the  use  of  tbe  cooker.  After- 
wards another  leak  appeared  and  was,  by 
common  consent,  repaired  by  the  plaintiff  Jxi 
the  same  manner.  The  co<^er  still  continu- 
ing to  leak  and  defendant  still  urging  plain- 
tiff to  continue  to  use  the  cooker,  about  tbe 
last  of  November  or  the  first  of  December, 
1005,  a  boiler  maker  was  summoned,  and,  In 
pursuance  of  his  opinion  as  to  the  require- 
ments in  tbe  way  of  repairs,  a  new  bottom 
for  the  cooker  was  ordered.  Plaintiff  testi- 
fied that  the  day  of  the  accidents  January  2, 
1906,  he  bad  another  talk  with  the  foreman, 
and  asked  blm  "if  that  kettle  ever  got  fixed, 
and  he  answered  me  tbe  same  way  back 
ngaln — ^that  it  ought  to  have  been  fixed  be- 
fore ;  it  generally  takes  two  or  three  or  four 
months  before  we  ever  get  something  done 
in  this  foundry."  It  appears  from  the  testi- 
mony that  plaintiff  relied  on  the  promise  of 
repair  and  wonid  not  have  remained  In  the 
service  but  for  euch  promise.  The  Jury  found 
specially  that  the  cooker,  at  the  time  of  the 
accident,  was  not  in  such  bad  condition  and 


state  of  repair  that  a  man  of  ordinary  care; 
prudence,  and  precaution  would  have  re- 
fused to  use  the  same,  thus  absolving  plain- 
tiff of  contributory  negligence  in  that  regard. 
The  Jury  found  specially  that  defendant  waa 
guilty  of  nei^igence  in  failing  to  repair  the 
cooker  when  required.  We  have,  then,  a  case 
of  defective  appliance  known  to  both  master 
and  servant;  the  defectlTe  appliance  not  so 
palpably  dangerous  from  the  defect  as  that 
an  ordinarily  prudent,  careful,  and  cautious 
man  would  refuse  to  use  it;  and  promise 
of  the  master  to  repair,  and  a  request  by  the 
master  to  the  servant  to  use  the  appliance 
until  repair;  a  reliance  upon  tbe  inomise 
of  the  mastw  to  repair  by  the  servant;  and 
InjHry  to  the  servant  by  means  of  the  de- 
fective appliance.  Under  such  circumstances 
it  is  clear  that  the  master  Is  liable.  Sher^ 
man  ft  Bedfleld  on  Neg.  i  215 ;  Hough  r.  B. 
B.  Co.,  100  U.  S.  213,  25  L.  Ed.  012;  B.  R. 
Ca  V.  Young,  49  Fed.  723,  1  a  a  A.  428; 
Gowen  v.  Harl^,  56  Fed.  973,  6  C.  C  A.  190; 
Detroit  Crude  Oil  Go.  v.  Orable,  94  Fed.  73; 
36  C  G.  A.  94;  CMilcago.  etc.,  Ga  v.  Van 
Dam,  149  III.  847.  3G  N.  B.  1024;  Brecfcen- 
rldge  Co.  v.  Hicks.  94  Ky.  302,  22  S.  W.  654, 
42  Am.  St.  Bep.  361 ;  Lotz  v.  Ry.  Co.,  6  N. 
M.  496,  30  Pac.  012,  16  U  R.  A.  819. 

1.  Defendant  predicates  its  first  contention 
upon  an  alleged  conflict  between  the  special 
findings  of  the  Jury  of  negligence  on  its  part 
In  failure  to  repair,  and  the  special  finding 
that  the  appliance  was  not  so  pUpably  dan- 
gerous as  to  preclude  Its  use  by  a  reasonably 
prudent  person,  and  the  general  verdict  for 
plaintiff.  It  Is  perfectly  apparent  however, 
that  the  contention  Is  unsound  and  based 
upon  an  erroneous  view  of  the  law.  During 
the  running  of  the  promise  to  repair  a  known 
defect  the  master's  liability  la  a  continuing 
one,  and  the  servant  relying  upon  the  prom- 
ise, may  recover  in  case  of  accident  resulting 
from  tbe  defect  although  obvious,  if  the 
claim  to  damage  is  otherwise  well  founded. 
If  the  performance  of  the  promise  to  r^alr 
is  unreasonably  delayed  the  servant  may, 
under  some  circumstancea,  be  held  to  have 
assumed  the  risk  of  the  employment,  and  if 
the  defect  renders  tbe  service  so  imminently 
dangerous  that  no  prudent  person  would 
continue  In  it  the  servant  Is  guilty  of  con- 
tributory negligence  or  has  assumed  the  risk 
and  cannot  recover.  Thus  the  master  Is  lia- 
ble, during  the  running  of  his  promise  to  re- 
pair a  known  defect  In  cases  unless  the 
servant  either  by  continuing  the  service  an 
unreasonable  length  of  time,  or  by  the  use 
of  tbe  appliance  when  In  an  Imminently  dan- 
gerous condition,  has  by  his  own  conduct  re- 
leased tbe  master. 

2.  The  second  contention  of  defendant  is 
that  the  court  refused  certain  Instructions 
<^ered.  They  were  based  npon  the  pn^rael- 
tlon  that  the  master's  liability  Is  limited  to 
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the  Injurlea  caused  by  the  particular  defect 
covered  by  the  promise  to  r^lr  and  were, 
no  doab^  sonnd.  If  applicable.  But  thef  pr»> 
sated  a  proposition  bATtng  no  application  to 
this  ca8&  As  teton  seen,  the  defect  covered 
tqr  the  promise  was  a  defective  bottom  for 
tbe  cooker  and  it  was  not  confined  to  any 
partlciriar  craA  or  defect  thwrin.  The 
proofs  show  that  the  Injury  was  caused  by 
the  detbctlTe  bottom  of  ttie  cooker.  Ttaore 
was,  therefore,  no  error  In  tlie  refosel  of 
the  Instruction. 

8b  Defendant  complains  of  the  refusal  of 
tbe  court  to  give  requested  Instrnctlons  ttiat 
tbe  burden  of  ^oof  was  on  1^  plaintiff  to 
show  himself  Incompetent  at  the  time  he 
ezecnted  a  refease  of  his  cause  of  action  to 
tbe  defendant  We  ftill  to  understand  how 
smdi  oomidalnt  conld  be  made  here  in  view 
of  the  tenth  and  eleventh  Instmcttons  of  the 
court,  which  folly  and  correctly  explain  the 
nature  of  the  mental  disability  necessary  to 
be  present  in  ordw  to  avoid  the  release;  and 
direct  tbnn  that  the  burden  was  on  the 
plaintiff  to  establish  such  disability. 

4.  Defendant  complains  of  the  refusal  of 
the  conrt  to  give  requested  Instructions  on 
tbe  subject  of  contributory  n^Ilgence  of  a 
servant  In  'Uslng  an  appliance  of  an  Imml- 
nratly  dangerous  character.  The  action  of 
tbe  conrt  was  correct  In  this  r^ard.  The 
contributory  negligence  of  plaintiff  pleaded 
and  relied  on  by  defendant  was  the  alleged 
negligent  method  of  the  use  of  the  appliance, 
and  had  no  reference  to  the  subject  covered 
by  the  requested  Instruction. 

G.  The  defendant  complains  of  the  court's 
instruction  as  to  the  measure  of  damages 
and  of  its  refusal  to  give  requested  Instrac- 
tlona  OD  that  subject.  It  appears  that  from 
the  time  of  the  actloa  down  and  to  about 
two  months  before  the  trial  (when  plaintiff 
voluntarily  left  the  employ  of  defendant)  de- 
fendant paid  him  the  same  amounta  per 
month  as  be  bad  formerly  received  and  even 
slightly  increased  the  same  daring  part  of 
the  time.  Defendant  presented  an  Instruc- 
tion expressly  excluding  from  the  Jury  any 
consideration  of  iCiss  of  wages  prior  to  the 
trial  which,  of  course,  if  no  other  considera- 
tion intervened,  would  be  correct  But  it 
appears  from  a  release  of  his  cause  of  action 
by  plaintiff  to  defendant,  which  defendant 
pleaded  and  relied  upon,  that  the  wages  paid 
him  during  the  time  he  was  actually  incapao* 
Itated  from  any  lat>or  were  paid  as  a  part 
of  the  consideration  for  said  release  and  not 
as  wages.  It  thus  appears  that  there  was 
loss  of  time  to  be  compensated  by  defendant 
to  plaintiff  and  the  instruction  given  by  the 
court  of  its  own  motion,  which  permitted 
compensation  for  loss  of  time  prior  to  the 
trial,  was  correct  Counsel  for  defendant 
seek  to  put  upon  the  instruction  given  by 
tbe  conrt  a  construction  which  we  do  not 


think  it  will  bear,  and  which  Is  to  tbe  effect 
that  it  authorised  the  Jury  to  award  to  tbe 
plaintiff  damages  for  loss  of  time  at  a  rate 
of  wages  or  compensation  different  or  great- 
er than  the  plalntUTs  earning  capacity  was 
shown  by  the  evidence  to  be.  An  examina- 
tion of  the  instruction,  however,  shows  that 
the  same  taken  In  connection  with  the  evl- 
deace,  will  not  bear  such  a  construction. 

6.  Defmdant  complains  that  the  verdict  is 
excessive.  The  Jury  awarded  17,500,  less 
C&10.80  iriiicb  had  4>eea  paid  by  defendant 
for  medical  and  hospital  fees  and  expenses 
and  monthly  allowaxtoes  during  tbe  time 
plaintiff  was  irtiolly  lncapa<dtated.  Plaintiff 
was  scalded  tbe  boiling  contents  of  the 
cooker.  He  exhibited  hia  hands  to  tbe  Jury, 
and  testified  that  be  conld  no  longer  work 
as  form«ly  because  bis  bands  were  stiff; 
tlut  he  could  not  take  bold  of  anything  and 
hold  it  tight;  that  his  fingers  were  stiff, 
and  that  when  the  weather  changed  they 
were  in  worse  condition ;  that  at  times  they 
felt  inralyaed;  that  he  soflered  so  much  pain 
that  be  was  unable  to  sleep  at  night  De- 
fendant produced  medical  testimony  to  the 
effect  that  plaintiff  was  fully  restored  and  as 
capable  as  btfore  the  accident  Tbe  court 
submitted  to  the  Jury  the  question  ot  dam- 
ages for  past  and  future  loss  of  earning  pow- 
er and  past  and  future  pain  and  suffering. 
The  Jnry  found  as  before  stated.  We  are 
unable  to  say  that  tbe  award  was  above  the 
actual  loss.  The  condition  teatlfled  to  was 
of  sudi  a  character,  if  true,  as  necessarily  to 
be  more  or  less  permanent  and  tbe  Jury 
alone  were  to  choose  between  the  testlmraiy 
of  the  plaintiff  and  that  of  the  physician  who 
testified  for  the  defendant 

There  b^ng  no  error  in  Ibe  record,  the 
Judgment  of  the  court  below  will  be  affirmed, 
and  it  Is  BO  ordered. 

MILLS,  0.  J.,  and  UcFIB.  POPE,  and 
MEOHEM,  JJ.,  concur.  ABBOTT,  J.,  having 
tried  the  case  beloWf  did  not  participate  in 
this  decision. 


BUBTON-LINOO  CO.  (TIBE  ASS'N  OF 
PHILADELPHIA,  Intervene^  v. 
PATTON  et  aL 

(Supreme  Conrt  of  New  Bfexloo.   F^b.  28. 

1910.) 

1.  CouBTs  (t  8*)  —  JuBisDicnoN  —  Cause  or 
Action— UHDEB  Laws  or  Otheb  State. 
An  action  was  brought  in  Texas  on  fire  In- 
surance [xjlicies  by  an  assignee  hereof,  and 
tbe  owner  of  the  propertr,  miich  was  situated 
in  New  Mexico,  was  made  a  party.  Plaintiff 
bad  released  a  mechanic's  lien  in  consideration 
of  the  assignment  and  a  sum  of  money.  De- 
fendant insnrance  company  filed  a  cross-bill 
and  answer,  and  judgment  was  rendered  against 
it  <Hi  the  policies.  Held,  ttiat  a  jadgment  on  the 
cross-bill  against  the  owner  declaring  the  con- 
tract releasing  the  lien  void,  and  subrogating 
dsfendant  company  to  plalntllTB  rights  m  tbe 
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foreclosure  antt,  and  declaring  that  the  owner 
hsd  no  valid  defense  thereto,  was  void;  the 
lien  being  statutory  and  enforceable  only  in 
New  Hexica,  and  the  control  of  the  person  of 
the  owner  not  authorizing  the  Texas  court  to 
adjudiaate  and  transfer  the  lien. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8S  18,  19 ;  Dec.  Dig.  fi  8.*] 
2.  Insurance  (8  606»)— Pa ymbnt  to  Assignee 

of  polict— sobrogation. 

Payment  by  an  insurance  company  of  a 
fire  loss  to  one  who  took  an  assignment  of  the 
policy  as  security  for  the  payment  of  a  mechan- 
ic's lien  on  the  property  insured  discharges  the 
lien  debt,  and  does  not  create  an  assignment  of 
the  creditor's  debt  to  the  insurance  company; 
the  policy  having  been  taken  oat  and  paid  for 
by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  15(M^1511 ;  Dec.  Dig.  S  606.*] 
8.  iNSUBANCi  (§  328*)— Avoiding  Policy— 

FOBECLOeUBB  OF  MECHANIC'S  LiBN. 

A  fire  policy  provided  that  it  should  be  void 
if  "foreclosure  proceedings  be  oommenced  or 
notice  given  of  the  sale  of  any  property  covered 
by  this  pol'oy  by  virtue  of  any  mortgage  or  trust 
deed."  Meld,  that  the  foreclosure  of  a  mechan- 
ic's lien  will  not  render  the  policy  Toid. 

[Ed.  Note.— Foe  other  caaea,  see  Ininranee, 
Cult  Dig.  H  815.  818;  Dec.  Dig.  i  82&«] 

Appeal  from  District  Court,  Chaves  Cotui' 
ty ;  before  Justice  Wm.  H.  Pope. 

Action  by  the  Burton-Lingo  Company 
against  E.  B.  Patton  and  others.  In  which 
the  Fire  Assoclatioii  of  Philadelphia  Interven- 
ed. From  a  Judgment  In  favor  of  defendants 
and  against  Intervener,  It  appeals.  Affirmed. 

This  suit  was  begun  June  16,  1903,  by  the 
appellant  Burton-Lingo  Company,  a  New 
Mexico  corporation,  to  foreclose  a  mechanic's 
Hen  on  certain  lots  In  the  city  of  Roswell, 
county  of  Chaves,  this  territory,  against  Pat- 
ton  and  wife  as  owners,  and  Haynes  and 
Smith  as  fbortgagees  of  Patton.  Patton  took 
out  two  insurance  policies  in  the  sum  of  $1,- 
500  each  with  the  appellant  the  Fire  Associa- 
tion of  Philadelphia,  one  dated  June  15, 1903, 
and  the  other  March  16,  1901;  each  of  said 
policies  containing  the  following  clause: 
"Loss  or  damage,  If  any,  under  this  policy, 
shall  be  payable  to  Burton-Lingo  Co.,  as  their 
mortgagee  (or  trustee)  as  interest  may  a'p- 
pear."  May  2,  1904,  the  Improvements  on 
the  lots  In  question,  for  the  construction  of 
which  the  Burton-Lingo  Company  claimed  a 
lien,  were  totally  destroyed  by  fire,  and  on 
the  same  day  Patton,  in  consideration  of  $300 
and  the  release  of  said  Hen,  executed  an  as- 
signment of  said  policies  to  the  Borton-LIngo 
Company. 

On  the  10th  day  of  August,  1904,  the  Bur- 
tou-Llngo  Company,  a  Texas  corporation, 
brought  suit  against  the  Fire  Association  of 
Philadelphia  and  Patton  in  the  district  court 
of  Tarrant  county,  Tex.,  to  recover  on  the 
policies  assigned  to  It  by  Patton.  Personal 
service  on  Patton,  and  he  failed  to  answer. 
Judgment  In  favor  of  the  Burton-Lingo  Com- 
pany against  the  Fire  Association,  for  the 
amount  of  the  policies,  and  upon  Its  cross- 


bill and  answer,  to  which  Patton  bad  been 
made  a  party,  the  Fire  Association  was  od 
the  1st  day  of  March,  1905,  by  said  district 
court,  awarded  Judgment  against  said  Pat- 
ton as  follows:  "It  is  further  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
said  contract  (the  contract  releasing  the  me- 
chanic's lien  In  consideration  of  the  assign- 
ment of  the  policies  by  Patton)  Is  null  and 
void,  and  that  the  plaintiff  Burton-Llnso 
Company  have  a  valid  and  subsisting  Hen  on 
the  lots  situated  in  the  territory  of  New 
Mexico  upon  which  said  buildings  stood,  cov- 
ered by  the  two  policies  of  insurance  sued 
upon,  to  foreclose  which  Uen  a  suit  Is  now 
pending  In  the  courts  of  New  Mexico  in  the 
name  of  Burton-Lingo  Compady  and  against 
said  Patton,  and  that  the  defendant  Fire  As- 
sociation of  Philadelphia  Is  hereby  subrogat- 
ed to  all  the  rights  of  the  said  Bnrton-Llngo 
Company  In  said  litigation  pending,  and  to 
all  of  the  liens  upon  said  prc^rCy,  to  fore- 
close which  said  litigation  was  Instituted  in 
the  courts  of  New  Mexico  as  aforesaid;  and 
It  is  further  ordered  and  decreed  that  said 
Patton  has  no  Just  or  valid  defense  thereto, 
and  that  the  defendant  Fire  Association  of 
Philadelphia  may  continue  to  prosecute  said 
litigation  in  the  name  of  the  Burton-Lingo 
Company  for  its  own  use  and  b^ieflt  and  to 
take  all  necessary  orders  and  process  there- 
in in  the  courts  of  New  Mexico— all  this  to 
be  done  at  Its  own  cost" 

There  was  no  provision  In  the  above  Judg- 
ment for  its  enforcement  against  Patton.  The 
Fire  Association  satisfied  this  Judgment.  On 
the  11th  day  of  September.  1905,  the  Fire  As- 
sociation filed  its  petition  as  Intervener  In 
this  suit,  in  which  it  set  up  Its  Judgment  ob- 
tained In  the  Texas  court  as  res  adjndlcata, 
and  further  claimed  that  It  was  subrogated 
to  the  rights  of  the  Burton-Lingo  Company 
to  the  Hen  sought  to  be  foreclosed.  Issue 
being  duly  Joined  and  testimony  taken,  the 
court  rendered  its  decree  in  favor  of  the  ap- 
pellees, and  this  appeal  was  taken. 

Reld  &  Hervey,  for  appellant  L.  O.  Fal- 
len, for  appellees. 

MECHEM,  J.  (after  stattaig  the  facts  as 
above).  1.  This  case  falls  clearly  within  that 
class  wherein  a  court  of  equity,  having  Juris- 
diction of  the  parties,  has  decreed  In  relation 
to  the  title  to  real  estate  without  Its  terri- 
torial Jurisdiction,  but  has  not  taken  the 
necessary  steps  to  give  force  and  effect  to 
its  decree  by  some  process  or  order  compel- 
ling obedience  to  Its  Judgment 

The  Texas  court  had  Jurisdiction  of  the 
person  of  Patton,  but  not  of  the  real  estate 
in  New  Mexico.  The  Hen  which  It  attempt- 
ed to  reinstate,  declare  valid,  and  In  effect 
turn  over  to  the  Fire  Association  was  a  stat- 
utory Hen  ^forceable  only  In  New  Mexico. 
In  Carpenter  v.  Strange,  141  U.  S.  106,  n 
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Sup.  Ct  960  (85  U  Ed.  640).  It  was  said: 
•The  real  estate  was  situated  In  Tennessee 
and  sorerned  by  tbe  laws  of  Its  sltns,  and, 
-wliUe  by  means  of  Its  power  orw  the  person 
of  a  party  a  conrt  of  eqnlty  may  in  a  proper 
case  compel  him  to  act  In  relation  to  prop- 
erty not  within  Its  Jurisdiction,  Its  decree 
does  not  operate  directly  upon  the  property 
nor  affect  the  title,  but  la  made  efCectual 
through  the  coercion  of  the  defendant,  as, 
for  Instance,  by  dlrectlns  a  deed  to  be  ex- 
ecuted or  canceled  by  or  on  behalf  of  the 
party.  The  court  'has  no  Inhwent  powo*, 
by  the  mere  force  of  its  decree,  to  annul  a 
deed,  or  to  establish  a  title.'  Hart  t.  San- 
son, 110  U.  S.  151,  156  [8  Sup.  Ct.  590.  28  L. 
Ed.  101].  Hence,  although  In  cases  of  trust, 
of  contract,  and  of  fraud,  the  Jurisdiction  of 
a  court  of  chancery  may  be  snstnlned  ovw 
the  person,  notwithstanding  lands  not  within 
tbe  Jurisdiction  may  be  affected  by  the  de- 
cree (Massle  V.  Watts,  6  Cranch,  148  [3  L. 
Ed.  181]),  yet  It  does  not  follow  that  such  a 
decree  la  In  Itself  necessarily  binding  upon 
tbe  courts  of  the  state  where  tbe  land  U  alt- 
oated.  To  declare  the  deed  of  Mrs.  Strange 
null  and  void.  In  Tlrtne  alone  of  the  decree 
In  New  Tork,  would  be  to  attribute  to  that 
deoee  the  force  and  effect  of  a  Judgment 
In  rem  by  a  court  havUv  no  Jurisdiction  ov&c 
the  res.  By  Its  terms  no  provision  what- 
ever was  made  for  Its  enforcemmt  as  against 
Mrs.  Strange  In  reqiect  of  tbe  real  utate. 
No  conveyance  was  directed,  nor  was  there 
any  attempt  In  any  way  to  exert  c(mtrol  oyer 
ber  in  view  of  the  conclusion  that  the  court 
announced.  '  Direct  action  upon  the  real  es- 
tate was  certainly  not  within  the  power  of 
tbe  court  As  It  did  not  (»der  Mrs.  Strange 
to  tate  any  action  with  reference  to  It,  and 
she  took  none,  the  courts  of  Tennessee  were 
not  obliged  to  surrender  Jurisdiction  to  tbe 
courts  of  New  Tork  over  real  estate  In  Ten- 
nessee, excliulvely  subject  to  its  laws  and 
the  Jurisdiction  of  its  courts.  Story,  Confl. 
Laws,  643;  Whart  Confl.  Laws,  288,  280; 
WatUns  V.  Holman.  16  Pet  25  [10  L  Ed. 
ST3];  Northern  Indiana  Railroad  t.  Mich, 
Cent  Railroad.  15  How.  283  [14  L.  Ed.  674] ; 
Davis  V.  Pleadley,  22  N.  J.  Eq.  116;  MiUer 
T.  BIrdsong,  7  Baxt  [Tenn.]  631 ;  Cooley  v. 
Scarlett,  38  111.  316  [87  Am.  Dec.  298] ;  Gard- 
ner V.  Ogden,  22  N.  Y.  S27  [78  Am.  Dec 
192]."  '  And  so  in  this  case  to  declare  tbe 
mechanic's  lien  In  question  valid,  that  Pat- 
ton  bad  no  defense  to  It,  and  that  the  Eire 
Association  was  snbn^ted  to  the  rls^te  of 
Burton-Lingo  Company  to  It,  and  entitled 
to  prosecute  this  action  In  the  name  of  Bur^ 
ton-Idngo  Company  for  Its  own  benefit  sole- 
ly by  virtue  of  the  Judgment  of  the  Texas 
court,  "would  be  to  attribute  to  Oat  decree 
the  force  and  effect  of  a  Judgment  in  rem 
by  a  court  having  no  Jurisdiction  over  the 
res." 

In  tbe  latfvase  of  Fall  v.  Easttai,  215  U. 
8.  1.  80  Sup.  Ct  3,  54  Ed.  — .  the  court 
after  restating  with  approval  the  doctrine 


announced  In  Carpenter  v.  Strange,  sniHa, 
goes  mi  to  say  that  It  la  a  well-recognised 
principle:  *rrhat  when  the  subject-matter 
of  a  suit  In  a  court  of  equity  is  within  an- 
other state  or  country,  but  the  parties  with- 
in the  Jurisdiction  of  tiie  court  the  suit  may 
be  maintained  and  remedies  granted  which 
may  directly  affect  and  operate  upon  the 
person  of  the  defendant,  and  not  upon  the 
subject-matter,  although  the  subject-matter 
Is  referred  to  in  the  decree,  and  tbe  defoid- 
ant  Is  ordered  to  do  or  r^aln  from  certabt 
acts  toward  it  and  it  is  thus  ultimately  but 
hidlrectly  affected  by  the  relief  granted. 
In  such  cases  the  decree  Is  not  Itself  legal 
tlUe,  nor  does  It  transfer  the  legal  title.  It 
must  be  executed  by  tbe  party,  and  obedlmce 
Is  compiled  by  proceedings  in  the  nature  of 
contempt  attachment  or  sequestration.  On 
the  other  band,  where  the  suit  Is  strlcUy 
local,  the  subject-matter  Is  spedflc  property, 
and  the  relief,  when  granted,  is  such  that 
It  must  act  directly  upon  the  subject-matter, 
and  not  upon  the  p«:eou  of  tbe  defoklant 
the  Jurisdiction  must  be  exercised  In  tbe- 
state  where  the  subject-matter  Is  situated. 
8  Pomeroy's  Equity,  H  1317,  1318,  and  notes.'* 
It  is  clear  that  the  decree  of  the  Tesav 
court  hi  so  ftir  as  It  undertocdc  to  adJudiOHte 
and  transfer  a  Ilea  on  land  in  New  Mexico, 
not  having  been  enforced  by  its  control  of 
the  person  of  Patttm.  was  coram  non  Judloe, 
and  therefore  properly  disregarded  by  the 
trial  court 

2.  The  court  below  held  that  lndq>mdeut 
of  the  contract  of  May  2, 1904,  1^  which  the 
Burton-Lingo  Company,  in  conaldoatlon  of 
the  asslgument  of  It  to  the  policies,  released 
the  me^anic's  lien,  tbe  payment  to  it  of  the 
amount  of  tbe  policies  paid  off  and  discharg- 
ed the  lien,  because  having  been  takm  out 
In  the  name  of  Patton  and  at  his  expense, 
tbe  proceeds  of  tbe  policies,  had  they  not 
gone  to  the  Burton-Lingo  Company,  would 
have  constituted  a  fund  out  of  which  Hayes 
and  Smith  and  other  creditors  of  Patton 
would  have  been  satisfied,  and  this  holding 
is  assigned  as  error.  Counsel  for  the  Fire- 
Assodatlon  contraid  that  the  payment  of  tlie 
policies  did  not  discharge  the  lien,  but,  on 
the  contrary,  the  rights  of  tbe  Burton-Lingo 
Company  passed  to  the  Fire  Association,  and 
an  equitable  assignment  was  effected. 

There  is  not  In  the  record  any  assignment 
of  the  lien,  nor  agreement  to  assign,  nor  of 
tbe  debt  for  which  the  lien  was  claimed  by 
the  Burton-Lingo  Company,  to  the  Fire  As- 
sodatlon,  nor  does  the  Fire  Association  In 
Its  petition  of  intervention  set  up  a2ty  uch 
assignment  or  agreement  to  assign,  nor  did 
tbe  payment'by  the  Fire  Association  of  the 
policies  have  tbe  effect  of  creating  an  assign- 
ment of  tbe  debt  for  tbe  Insurance  was  Pat- 
ton's,  paid  by  blm.  As  was  ssld  In  Carpenter 
V.  Providence  Washington  Ins.  Ca,  16  Pet 
500,  10  L.  Ed.  1044:  "Far  different  Is  the 
case  where  an  Insurance  la  made  by  tbe 
mortgagor  on  the  premises,  on  his  own  ac- 
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count;  for,  notwithstanding  any  mortgage  or 
otbw  Incumbrance  npon  the  premlaea,  he  will 
be  entitled  to  recorer  the  fall  amount  of  hla 
I0B8,  not  exceeding  the  Inanrance,  since  the 
whole  loss  Is  his  own,  and  he  remains  per^ 
Bonally  liable  to  the  mortxasee  or  other  In- 
cumbrancer, for  the  fall  amount  of  the  debt 
or  Incumbrance.  Than  iHrlnclples  we  take 
to  be  angnestionable,  and  the  neceeaary  re- 
sult of  the  doctrine  of  law  applicable  to  in- 
surances by  the  mortgagor  and  the  mortga- 
gee. If.  thai,  a  mor^gor  procures  a  policy 
on  the  property  against  fire,  and  he  after- 
wards assigns  the  policy  to  the  mortgagee, 
with  the  coDsent  of  the  underwriters  <lf  that 
is  required  by  the  contract  to  give  it  Talld- 
ity),  as  collateral  security,  that  assignment 
<^>erate8  solely  as  an  equitable  transfte  of 
the  policy,  so  as  to  mable  the  mortgagee  to 
recover  the  amount  due,  in  the  case  of  loss ; 
but  it  does  not  dlsidace  the  interest  of  the 
mortgagor  in  the  premises  Insured.  On  the 
contrary,  the  Insurance  Is  still  his  Insnranc^ 
and  on  bis  property,  and  for  his  account" 

So,  even  though  Atttou  bad  assigned  the 
policies  to  the  Burton-Lingo  Company,  it  was 
Bttll  his  insurance  which  he  was  entitled  to 
have  applied  to  Oie  utlnguishment  of  his  in- 
debtedness, and  the  payment  to  tbe  Burton- 
Lingo  Company  operated  to  discharge  the 
lien  debt  First  Nat  Bank  t.  Insurance  Co., 
2  Tenn.  Gh.  App.  0-Wl)  90. 

8.  Ttm  Fire  Assodatltm  further  claims  that 
it  is  entitled  to  be  subrogated  to  the  ri^ts 
of  the  Burton-Ungo  Company,  under  the  lat- 
ter company's  lien,  by  reason  of  the  payment 
of  the  Insiuance  polldee,  and  for  this  as- 
signs  two  reasons :  (1)  That  by  the  terms  of 
the  policies  this  subrogation  la  expressly 
provided  for;  and  C2)  lirespectlve  of  such 
express  provision  the  right  to  subrogation 
exists  as  a  matta  of  right  The  Fire  Asso* 
elation  claims  that  as  to  Patton  no  liability 
existed  because  of  the  foreclosure  proceed- 
ings on  the  lien,  and  therefore  under  the 
terms  of  the  policies  it  Is  entitled  to  be  sub- 
rogated. 

The  two  clauses  of  the  polides  under 
which  the  Fire  Association  claims  the  for- 
feiture and  consequent  subrogation  are: 

"This  raitire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorsed  hereon,  or  add- 
ed hereto,  shall  be  void,  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings 
be  commenced  or  notice  given  of  the  sale  of 
any  property  covered  1^  this  policy  by  vir- 
tue of  any  mortgage  or  trust  deed." 

"Whraever  this  company  shall  pay  the 
mortgagee  or  trustee,  any  sum  for  loss  or 
damage  under  this  policy,  and  shall  <daim 
that  as  to  the  mortgagor  or  owner  no  liabil- 
ity therefore  existed,  this  company  shall*  to 
the  extent  of  nidi  paymoit  be  thereupon 
legally  subrogated  to  all  the  righta  of  the 
party  to  whom  such  paym^it  shall  be  made, 
under  all  securities  held  as  collateral  to  the 
mortgage  deed,  or  may,  at  its  option,  pay  to 
the  mortgagee  (or  trustee)  the  whole  prin- 


cipal due  or  to  grow  dae  on  flie  mortgage, 
with  interest,  and  shall  thereupon  reo^ve  a 
full  assignment  and  tranaftt  of  the  mortgfwe 
and  of  all  such  other  securities ;  but  no  sub- 
K^tlcm  shall  Impair  the  rig^t  of  flte  mortr 
gagee  for  trusted  to  recover  the  faU  pay- 
ment of  this  claim  In  court" 

If  the  policy  was  void  because  of  the  fore- 
dosore  proceedings;  then  the  Fire  Associa- 
tion, owing  no  liability  thereon  to  Pattou, 
would,  it  dalms,  be  subrogated  to  the  rf^ts 
of  the  Burton-Lingo  Company  to  the  lien. 
But  thia  is  a  medianic's  lien,  not  a  mcntgage 
or  a  deed  of  trust,  and  the  clause  provides 
that  the  foreclosure  proceedings  working  the 
forfeiture  should  be  ''by  virtue  of  any  mort- 
gage or  deed  of  trust"  We  are  then  called 
upon  1^  the  Fire  Assodation  to  add  restric- 
tions and  obligatinis  to  the  contract  never 
contemplated  by  the  parties,  and  which  in 
the  language  of  the  court  in  Insurance  Co. 
V.  Sdnson,  lOS  U.  S.  25,  26  L.  Bid.  478.  would 
be  **making  it  a  mere  Shadow  of  security,  and 
increasing  ttie  avenues  cf  escape  from  obliga- 
tion to  pay,  already  too  numerous  and  op- 
pressive." It  was  said  by  HcCOrmlc,  X,  In 
Pennsylvania  Fire  Ins.  Co.  v.  Hughes,  108 
Fed.  497,  47  C.  a  A.  400:  "OondiUons  fOr 
forfeiture  in  the  printed  forms  of  Insnrance 
now  In  general  use  have  been  prepared 
the  insurance  companies  with  studious  care, 
and  should  be  strictly  construed  against  the 
Insurer,  and  In  favor  of  the  insured,  when 
invoked  by  an  insurance  company  to  limit  or 
avoid  Its  liability.  No  intendment  wlU  be 
indulged  in  to  invalidate  a  policy  which  the 
language  used  does  not  require."  We  take 
the  contract  as  It  comes  btfore  us,  and  as- 
sume that  the  parties  to  it  have  therein  ex- 
pressed and  embodied  their  entire  Intention 
and  set  forth  all  the  ctmdltlons  of  their 
agreem«it  kdA  we  are  not  at  lll>erty  eltha 
to  disregard  words  that  th^  have  used  or 
to  insert  words  that  they  have  not  used. 
Harrison  v.  Fortlage,  161  U.  8.  67,  16  Sup. 
Ct  488,  40  L.  Ed.  616;  Belts  v.  Brewer'a  Re- 
frigerating Co.,  141  D.  S.  610,  12  Sup.  Ct  46, 
3S  L.  Ed.  837. 

Oounsd  for  the  Fire  Association  argue  that 
as  a  contract  of  fire  insnrance  la  a  contract 
of  Indemnity,  and  no  more,  the  insurer,  aft- 
er paying  the  loss,  is  entitled  to  be  subrogat- 
ed to  all  the  "means  of  Indemnity  which  a^ 
sured  held  against  the  party  primarily  lia- 
ble." The  case  of  Hall  ft  tx>ng  v.  Ballroad 
Companies,  13  Wall.  870.  20  L.  Ed.  084.  is 
dted  by  connsd  In  support  of  their  position. 
In  that  case  the  question  was  whether  the 
underwriter,  who  insures  personal  property 
against  loss  by  fire,  and  pays  the  Insurance 
upon  a  total  loss  while  in  transit  can  brinff 
an  action,  in  the  name  of  the  ownw,  for  bis 
use  against  the  common  carrl»  based  upon 
the  commoD-law  liability  of  such  carrier,  and 
the  court  held  that:  "In  respect  to  the  own- 
ership of  the  goods,  and  theHisk  inddoit 
thweto,  the  owner  and  insurer  are  con^u- 
ed'  but  one  person,  having  together  the  bene- 
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fidal  rlgbt  of  IndnniiltT  doe  ftom  the  carrlw 
for  a  breach  of  hla  contract  or  tor  nonappear* 
aace  for  his  legal  dnty.  Standing  thus,  as 
tbe  insurer  does,  practically  In  the  position 
of  a  snrety,  stipnlatlng  that  the  goods  shall 
not  be  lost,  or  Injured  In  consequence  of  the 
peril  Insured  agaliwt,  where  he  has  indonnl- 
fled  the  owner  for  the  loss,  he  Is  entitled  to 
all  the  means  of  indemnity  which  the  satis- 
fled  owno-  held  against  the  party  primarily 
liable."  Nowhne  In  the  record  nor  In  the 
brief  Is  there  any  Intimation  of  a  liability  oc- 
casioned by  the  loss  existing  in  favor  ot  Pat- 
ton,  the  assured. 

Counsel  also  rdy  on  the  case  of  Insurance 
Co.  T.  Stlnson.  supra,  In  which  Stlnson,  the 
plaintiff  In  the  suit,  had  secured  a  policy  of 
Insurance  upon  a  building,  on  which  he  then 
hdd  a  lien ;  his  Interest  being  stated  in  the 
policy  as  that  of  dontraetor  and  builder. 
Thereafter  during  the  life  of  the  policy  the 
building  was  destn^ed  by  Are.  After  loss 
Stlnstm  did  not  further  prosecute  his  Uen, 
but  sued  the  Insurance  company  to  recoTcr 
on  the  policy,  to  which  suit  the  company 
made  two  defenses:  First,  the  failure  of 
Stinson  to  prosecute  his  suit  to  foreclose  the 
Itai;  and,  second,  want  of  Insurable  Inter- 
est. On  Uie  first  defenses,  which  alone  is  of 
Interest  here,  the  court  held:  "But  even 
then  we  do  not  think  that  the  creditor  Is 
bound  to  take  any  active  steps  to  realize  the 
fruits  of  a  collateral,  or  to  keep  It  from  ex- 
piring, unless  the  insurance  be  first  paid, 
and  notice  be  given  to  him  of  a  desire  on  the 
part  of  the  insurers  to  be  subrogated  to  bis 
rights,  with  a  tender  of  indemnity  against 
expenses.  We  are  aware  that  views  some- 
what differing  from  these  have  been  held  by 
reqiectable  authority,  but  we  think  without 
any  sound  reason.  See  May  on  Insurance,  f 
457;  Insurance  Company  v.  Woodruff,  26  N. 
J.  Lew,  641. 

Neither  of  the  above  cases  Is  authority 
here.  Patton  was  the  assured. 

Judgment  of  the  lower  court  is  affirmed. 

MILLS,  a  J.,  and  PARKER,  McFIE,  and 
ABBOTT,  JJ.,  concur.  POPE,  J.,  having 
tried  this  case  below,  did  not  participate  in 
tills  decision. 


JEMEZ  LAND  CO.  v.  GARCIA. 
(Supreme  Conrt  of  New  Mexico.   Feb.  2a  1910.) 

1.  Trespass  (S  2T*>~- Defense  — Owhebship 
AND  Possession. 

Where  a  complaint  alleges  damages  for  tres- 

fiau  on  land  of  woich  plaintiff  is  the  owner  and 
a  posseeslon  at  the  time  of  the  trespass,  en 
answer  alleging  ownership  in  and  possessioD  by 
defendant  seta  ont  a  proper  defense,  as  the  own- 
er of  land  in  possession  fa  not  llaMe  for  trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
CenL  Dig.  {  59;  Dec.  Dig.  i  27.*] 

2.  VmniE  (S  5*)— Actions  Involviko  Lahds. 

Comp.  Laws  1887,  §  2960,  provides  that  all 
dvil  actioofl,  when  lands  or  any  interest  in 


lands  are  the  object  of  the  suit  shall  be  brought 
in  the  county  where  the  land  or  any  portion 
thereof  is  situate,  and  that  suits  for  trespass  on 
land  shall  be  brought  in  the  county  where  tha 
land,  or  any  portion  thereof,  is  situated.  A 
complaint  alleged  that  plaintiff  owned  and  was 
in  possession  of  land  in  S.  county,  and  that 
defendant  went  upon  the  land  and  cut  many 
small  trees,  and  fenced  a  portion  of  a  smaller 
tract  of  land,  and  prayed  judgment  for  damai^es, 
and  that  defendant  be  enjoined  from  interfering 
with  plaintiff  and  from  cutting  timber  on  plain- 
tiff's land,  Bsd  that  upon  final  bearing  defendant 
foe  perpetually  enjoined  from  claiming  any  right, 
title,  or  interest  in  or  to  said  ^remises,  and  tfom 
interfering  with  the  improving  of  the  same. 
Held,  that  an  interest  in  land  is  necessarily  in- 
volved in  the  suit,  and  therefore  the  district 
court  of  B.  county,  In  which  the  suit  was 
brought,  properly  dismissed  the  suit  for  want  of 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  S8  4,  9 ;  Dec  Dig.  S  o.*] 

3.  TBESFASS  ^  41*)— PlJlADING. 

Ad  answer  setting  up  ownership  in  defend- 
ant of  the  smaller  tract  ot  land  mentioned  in  the 
complaint,  and  possession  for  many  years  prior 
to  the  time  mentioned  in  the  complaint  and 
during  such  time,  is  not  obnoxious  either  to  a 
demurrer  or  a  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  (6  89,  94,  95;  Dec  Dig.  {  41.*] 

Ai^eal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  the  Jemea  Land  Oompany 
against  Antonio  Jose  Garcia.  Judgment  die- 
missing  the  cause  for  want  of  Jurisdiction, 
and  plaintiff  appeals.  Affirmed. 

The  appellant,  a  corporation,  brought  suit 
in  the  district  court  of  Bernalillo  county,  al- 
leging that  it  was  the  owner  In  fee  and  in 
possession  of  the  tract  of  land  specified  in 
the  complaint,  situated  In  the  county  of  San- 
doval, la  said  territory;  that  within  three 
years,  and  while  the  appellant  was  owner 
and  In  posseeslon  of  the  land,  the  appellee 
went  upon  appellant's  land  and  cut  many 
small  growing  trees  thereon,  and  piled  them 
so  as  to  make  a  kind  of  brush  fence  around 
a  portion  of  a  smaller  tract  of  land  within 
the  Cafion  de  San  Dl^  grant  referred  to 
in  the  complaint;  that  on  information  and 
belief  appellant  allies  that  the  appellee  vras 
not  in  possession  of  the  land,  but  that  the 
appellant  was  and  Is  In  possession ;  tliat  the 
damage  amounted  to  flOO.  The  complaint 
further  alleges  that  when  the  an;>ellant, 
through  its  employes,  was  about  to  dear 
away  the  brush  and  rubbish  from  said  land 
and  improve  It,  the  apptilee  forbade  the  same, 
threatening  to  beat,  injure,  and  do  the  ap> 
pellant's  en^ltorSs  bodUy  barm,  and  will  do 
so  unless  restrained.  Appellant  further  al- 
leges that  the  growing  timber  Is  in  great  dan- 
ger from  destruction  fire  unless  said  brush 
is  removed,  and,  on  Information  and  belief, 
alleges  that,  unless  restrained  by  the  court, 
appellee  will  continue  to  cut  and  carry  away 
from  appellant's  land  the  growing  timber 
thereon. 

The  prayer  of  the  complaint  Is  as  follows : 
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"Wherefore  plaintiff  prays  judgment  against 
said  defendant  for  tbe  sum  of  $100  damages 
for  the  cutting  and  destroying  of  growing 
trees  upon  plaiutiff'e  premises,  together  with 
Interest  and  cost  of  suit,  and  the  said  plain- 
tiff prays  that  the  said  defendant  be  enjoin- 
ed and  restrained  from  Interfering  with  the 
plaintiff.  Its  officers,  agents,  and  employes  In 
the  clearing  away  of  the  brush  and  Improv- 
ing said  property,  and  that  said  defendant  be 
also  restrained  from  cutting  timber  upon  the 
laud  of  said  plaintiff  or  removing  wood  or 
stone  therefrom  until  the  further  order  of 
the  court,  and  that,  upon  final  bearing,  the 
said  defendant  be  perpetually  enjoined  from 
claiming  any  right,  title,  or  Interest  in  or 
to  said  premises,  and  from  interfering  in  any 
way  with  the  clearing.  Improving,  or  use  of 
said  premieea  by  the  said  plaintiff,  Its  offi- 
cers, agents,  and  employes,  and  for  all  proper 
relief  In  equity."  Upon  this  complaint  a 
temporary  Injunction  was  Issued  on  the  9th 
day  of  August,  1906. 

On  the  3d  day  of  September,  1906,  the  ap- 
pellee by  hia  attorney  filed  his  answer  to  the 
complaint.  In  which  he  admitted  the  first 
paragraph  of  the  complaint,  admitted  forbid- 
ding the  employes  of  the  appellant  from  en- 
tering upon  a  tract  of  land  "occupied  and 
owned  by  him,"  but  denied  all  of  the  other 
allegations  of  the  complaint.  In  paragraph 
5  appellee  alleges:  "(5)  And  for  further  an- 
swer to  said  complaint,  by  way  of  new  mat- 
ter, defendant  shows  that  he  is  the  owner  In 
fee  simple  of  the  smaller  tract  of  land  men- 
tioned and  referred  to  in  said  complaint; 
that  he  became  such  owner  by  purchase  from 
Felipe  Atencio  and  wife  on  the  20th  day  or 
May  In  the  year  1865,  as  will  appear  by  ref- 
erence to  the  deed  of  conveyance  from  said 
Atencio  and  wife,  a  copy  of  which  Is  at- 
tached hereto  as  a  part  hereof,  and  that  un- 
der and  by  virtue  of  eald  deed  of  conveyance, 
from  said  20tb  day  of  May,  18G5,  down  to  the 
present  time,  he  has  had  open,  notorious,  ex- 
clusive, adverse  possession  of  said  tract  of 
land  described  In  said  deed  against  the  whole 
world,  and  that  during  tbe  whole  of  said 
time  DO  claim  by  suit  in  law  or  equity  ef- 
fectually prosecuted  has  ever  been  set  up  or 
made  to  the  said  tract  of  land  against  this 
defendant,  the  said  Cafion  de  San  Diego 
land  grant  being  a  tract  of  land  which  was 
granted  by  the  government  of  Spain  in  the 
year  1798.  Wherefore,  defendant  prays  judg- 
ment that  the  said  complaint  may  be  dis- 
missed, and  that  he  go  hence  with  bis  costs 
In  this  behalf  wrongfully  sustained,"  On  the 
3d  day  of  September,  1906,  appdlee  filed  two 
additional  answers  In  the  nature  of  pleas  to 
the  jurisdiction,  In  the  first  of  which  he  chal- 
lenged the  jurisdiction  of  the  district  court 
of  Bernalillo  county  upon  the  ground  that  the 
suit  involved  the  recovery  of  the  possession 
of  land  situated  in  Sandoval  county,  and  tbe 
second  challenges  the  jurisdiction  of  the 
court,  in  that  appellant  seeks  to  obtain  pos- 
session of  a  tract  of  land  by  meana  at  a  writ 


of  Injunction,  thus  depriving  appellee  of  fai» 
right  to  a  trial  by  jury.  On  the  22d  day  of 
December,  1900,  appellant  demurred  to  tbe- 
two  answers  challenging  the  jurisdiction,  and 
moved  to  strike  paragraph  5  from  the  an- 
swer on  the  merits.  These  demurrers  and 
motion  to  strike  were  denied  by  the  court, 
witb  leave  to  plead  further  if  appellant  so- 
deslred.  On  the  23d  day  of  October,  1907. 
appellant  filed  a  reply,  denying  all  of  the 
allegations  of  the  several  answers,  and  spe- 
cifically denying  the  allegations  of  paragraph 
5  of  the  answer.  On  motion  of  counsel  for 
appellee  the  court  struck  from  the  files  the 
reply  of  the  appellant,  and,  appellant  declin- 
ing to  plead  further,  on  the  16th  day  of  May, 
1908,  final  judgment  was  entered  dismissing 
the  cause  for  want  of  Jurisdiction. 

From  this  judgment  an  appeal  was  grant- 
ed, and  the  cause  Is  now  in  this  court  by  tIt^ 
tue  of  that  appeaL 

A.  B.  McMilleo,  for  appellant  F.  W.  Clan- 
cy, for  appellee. 

McFIE,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  briefs  of  the 
respective  counsel  In  this  case  that  section 
2950,  Comp.  Laws  1897,  is  relied  upon  by 
both  of  the  parties  to  this  litigation.  There- 
fore, In  order  to  obtain  a  clear  nnderstand- 
ing  of  the  rulings  and  judgment  of  tbe 
court  below,  tbe  paragraphs  relied  on  will  be- 
set out  In  full.  "Sec.  2950.  All  dvll  actlona 
which  may  hereafter  be  commenced  In  the 
district  courts  shall  be  brought  and  shall  be 
commenced  In  counties  as  follows,  and  not 
otherwise:  •  •  •  Fourth,  ^'hen  lands  or 
any  Interest  In  lands  are  the  object  of  any 
suit  In  whole  or  in  part,  such  suit  shall  be 
brought  In  the  county  where  the  land  or  any 
portion  thereof  Is  situate.  Fifth.  Suits  for 
trespass  on  land  shall  be  brought  as  provided 
In  the  first  paragraph,  or  In  the  county  where 
the  land  or  any  portion  thereof  is  situate. 
•  •  •  **  The  appellant,  contending  that  tbe 
object  of  the  suit  is  to  recover  damages  for 
a  trespass  on  lands,  relies  upon  paragraph  5 
of  section  2950,  above  qnoted,  as  conferring 
jurisdiction  upon  the  district  court  of  Ber- 
nalillo county  to  try  the  cause  notwithstand- 
ing the  fact  that  the  complaint  shows  the 
land  Involved  to  be  sltnated  In  the  county 
of  Sandoval.  The  contention  of  appellant 
would  nndoubtedly  be  correct  If  the  claim 
for  damages  was  the  sole  object  of  the  suit. 
The  claim  for  damages  for  trespass  to  land, 
however,  is  not  the  sole  object  of  the  present 
action.  Upon  this  theory,  spiKllee  insists 
that,  under  the  pleadings  and  circumstances 
of  this  case,  the  cause  involves  an  Interest 
In  lands  within  tbe  meaning  of  paragraph  4 
of  section  2950  above  set  out  Appellee  there- 
fore denies  the  jurisdiction  of  the  district 
court  of  Bernalillo  county  to  try  the  cause. 
Tbe  demurrers  and  motion  to  strike  were  In- 
terposed after  the  answers  were  filed,  tbe 
demurrers  challenging  two  of  the  answers, 
while  tbe  motion  seeks  to  strike  out  only 
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paragraph  5  of  the  remaining  answer,  bat  In 
the  brief  of  appellant's  connsel  it  Is  Insisted 
that  the  complaint  alone  moat  be  considered 
upon  tbe  question  of  Jurisdiction,  tliat  tbe 
complaint  is  for  |100  damages,  and  that  audi 
Is  the  prayer  of  the  complaint 

Examining  tbe  complaint  then  (without 
conceding  the  correctness  of  the  abore  con- 
tention), it  Is  found  to  contain  both  a 
and  an  equitable  cause  of  action,  which  Is 
permissible  under  the  Code  of  this  territory. 
The  legal  cause  alleged  is  damages  for  a 
trespass  on  land  of  which  the  appellant  not 
only  is  the  owner  in  fee  simple,  but  was  In 
possession  at  the  time  of  cbe  trespass,  thus 
disclosing  a  clear  right  of  action  if  the  allega- 
tions are  true  and  undisputed.  But  cau  it 
be  contended  successfully  that  tbe  allegations 
of  ownership  aud  right  of  possession  cannot 
he  denied  by  the  answer  to  such  a  complaint? 
We  think  not,  as  a  defendant,  who  is  the 
owner  and  in  lawful  possession  of  a  tract  of 
land.  Is  not  liable  for  trespass  upon  his  own 
land.  In  this  case  the  answer  of  the  appel- 
lee not  only  denies  the  ownership  and  right 
of  possession  of  tbe  appellant  of  the  laud  lo- 
Tolred,  but  paragf  aph  5  of  tbe  answer  claims 
ownership  and  right  of  possession  to  be  In 
tbe  appellee.  We  are  of  opinion,  therefore, 
that  the  motion  to  strike  was  property  over- 
niled.  The  injunction  prayed  for  in  tbe  com- 
plaint cannot  be  treated  as  a  mere  Incident 
to  the  action  for  damages,  as  is  apparent 
from  an  examination  of  the  complaint  In 
the  first  place,  tbe  complainant  claims  title 
in  fee  simple  to  the  land  upon  which  the 
growing  trees  are  alleged  to  have  been  cut 
and  improvements  made,  alleges  that  the 
growing  timber  Is  In  danger  from  fire  caused 
by  appellee's  piling  brush  on  the  land,  and 
farther  alleges  that,  unless  restrained,  the 
appellee  will  continue  to  cut  down  and  car- 
ry away  tbe  growing  trees.  Now,  tliese  al- 
l^atlons  of  the  complaint  demand  protection 
of  tbe  realty  as  growing  trees  are  a  part  of 
the  realty,  and  no  part  of  the  claim  tor  dam- 
ages tor  trees  already  cut  Based  apon  these 
allegations  Is  the  prayer,  "that  upon  final 
hearing  the  said  defendant  (appellee  In  this 
court)  be  perpetually  enjoined  from  claiming 
any  right,  title,  or  interest  in  or  to  said  prem- 
ises and  from  interfering  in  any  way  with 
the  elesrlng,  improrlng,  or  use  of  said  prem- 
ises by  said  plaintiff  (appellant)."  It  is  clear 
that,  if  the  relief  sought  should  be  granted 
by  the  court,  the  appellee  would  be  perpetu- 
ally restrained  from  assertiog  title  or  any  in- 
ta«Bt  wbatever  In  «■  to  the  lands  In  dispute 
of  which  be  claims  to  be  the  absolute  owner 
by  deed.  Under  these  allegations  of  tbe  com- 
plaint itself  it  is  apparent  that  an  interest 
In  laud  Is  necessarily  InrolTed  In  tbls  suit 
within  tbe  meaning  of  the  fburtfa  paragraph 
ci  section  29S0^  supra,  which  pnn-ides  that 
suit  shall  be  brou^t  in  the  county  in  which 


tbe  land  Is  situated,  and,  as  the  complaint 
shows  that  the  land  Is  situated  In  Sandoval 
and  not  In  Bernalillo  county,  there  was  a 
want  of  Jurisdiction  for  which  tbe  demur- 
rers were  properly  overruled  by  the  court  be- 
low. 

This  cause  Is  In  form  an  action  of  "tres- 
pass to  try  title,"  which  action  is  authorized 
by  the  laws  of  the  state  of  Texas,  but  not  In 
this  territory;  the  complaint  herein  being  al- 
most identical  with  the  forms  of  complaint 
in  actions  of  trespass  to  try  title  provided 
for  by  the  Texas  Code.  The  answers  in  this 
case,  being  responsive  to  the  complaint,  and 
challenging  Its  allegations,  are  not  obnoxious 
to  either  the  demurrers  or  motion  to  strike 
Interposed  by  the  appellant,  and  therefore 
errors  assigned  upon  their  denial  by  the 
court  below  cannot  be  sustained.  The  con- 
clusion of  the  court  below  that  there  was  a 
want  of  Jurisdiction  necessarily  led  to  the 
sustaining  of  the  motion  of  appellee's  coun- 
sel to  strike  from  the  files  the  appellant's 
replication,  and  as  we  agree  with  the  court 
that  there  was  a  want  of  Jurisdiction,  it  fol- 
lows that  there  could  be  no  error  in  the  sus- 
taining of  the  motion  to  strike  the  reply. 

From  the  views  above  expressed,  and  the 
further  fact  disclosed  by  tbe  record  that  tbe 
appellant  declined  to  plead  further  in  the 
court  below,  we  are  of  the  opinion  that  the 
Judgment  of  dismissal  was  properly  render- 
ed, and  the  error  assigned  as  to  this  action 
of  the  court  below  Is  overruled  with  costs. 
And  it  Is  BO  ordered. 

■  KilLLS.  C.  J.,  and  BARKER  and  FOFB. 
JJ.,  concur. 


DUNCAN  V.  HOLDER  et  al. 

(Supreme  Court  of  New  Mexico.   Fd>.  2& 

1910.)  - 

1.  Bbokxbs  (I  87*)— Saie  or  Reai.tt— Ac- 
counting Foa  E^BCHASE  Monet  —  Ques- 
tion FOB  JUBT. 

In  an  action  against  brokers  to  recover  an 
alleged  unreported  mrt  of  tbe  price  obtained 
by  them  for  platntia's  land,  whether  the  bro- 
kers were  acting  as  plaintiff's  agent  in  tbe  sale 
of  the  land,  or  sold  the  same  under  an  option, 
for  their  own  benefit,  held  properly  mbmitted  to 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Brokers, 

Cent.  Dig.  g  34 ;   Dec  Dig.  I  37.»] 

2.  Bbokbbb  (I  87*)— Sale  or  Land— Unbe- 

POBTED  POBTION  OF  PEIOI^ACTION— MEAS- 

tlBE  07  DAICAOES. 

In  an  action  against  brokers  to  recover  an 
alleged  unreported  portion  of  tbe  price  of  plala- 
tifTs  land  sold  by  them,  plaintiff's  damage 
were  the  amount  so  unreported  and  unpaid,  and 
not  the  difference  between  the  fair  maiicet  value 
of  tbe  land  at  the  time  plaintiff  parted  with  it. 
and  what  be  received  therefor ;  the  value  of  the 
land  being  ImmaterlaL 

[Ed.  Note.— For  other  cases,  see  Brokers,  C«ot 
Dig.  S  S6;  Dec.  Dig.  8  87.*] 
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8.  Bboksbb  d  87*)— Sals  of  Land— Pbzobs— 
Unbkpobted  Poktioh— Aotiohb— Ikbtbuc- 

TIONB. 

When,  In  an  action  against  brokers  to  re- 
cover an  unreported  portion  of  the  price  of 
plRintiETs  land  sold  by  them,  for  cash  and  unse- 
cured notes,  defendants  neither  pleaded  nor 
proved  that  the  notes  were  not  vortn  their  face, 
but  lidmply  denied  the  agencj  and  claimed  that 
they  sold  the  land  pursuant  to  certain  options 
and  not  as  plaintiflrs  agents,  the  court  did  not 
err  in  omitting  to  charge  that  the  burden  was 
on  plaintiff  to  prove  tbe  value  of  the  notes  and 
that  his  recovery  ahonld  be  limited  to  that  value. 

[Ed.  Note,— For  other  cases,  sea  Brokers, 
Gent  Dig.  I  S5;  Dec.  Dig.  |  87.*] 

4.  PUEADINO  ({  430*)— YABIANCa— WaXTXB. 

If  advantage  of  a  variance  between  the 
pleadings  and  the  evidence  is  not  ta^en  at  the 
trial,  the  variance  is  waived. 

[Ed.  Note.— ENir  other  cases,  see  Pleading, 
Cent  Dig.  f  14S8;  Dec.  Dig.  i  430.*] 

5.  New  Tbial  (S  26*)—Vabiancb— Objection 
—Time. 

An  objection  to  an  alleged  variance  by  mo- 
tion ior  a  new  trial  is  too  late. 

[Ed.  Notp.— For  other  cases,  see  New  Trial,* 
Cent  Dig.  S8  37-^;  Dec.  Dig.  1  2ft*] 

6.  Bbokeks  (8  37*)— Sale  of  Land— Accottnt- 
iNo  fob  Pbicb— Vabiance. 

Where  brolcers  sold  plaintiETs  land  for  mon- 
ey  and  received  notes  in  lieu  thereof  and  did 
not  account  to  plaintiff  for  all  the  notes,  they 
should  account  for  their  equivalent,  and  hence 
proof  that  the  brokers  received  the  notes  as 
money  would  sustain  the  action. 

[Ed.  Note, — For  other  cases,  see  Brokers, 
Cent.  Dig.  |{  81,  33;  Dec.  Dig.  E  37.*] 

7.  Money  Received  (1  17*)— Pleading— Va- 
biance. 

The  allegation  of  money  had  and  received 
is  supported  by  evidence  that  defendants  re- 
ceived something  belonging  to  plaintiff  which, 
under  tbe  circumstances,  ought  to  be  regarded 
as  money  as  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  8  68 ;  Dec.  Dig.  }  17.*] 

8.  Appeal  and  Eebob  (J  977*)— New  Tbial 
—Denial— Review. 

Denial  of  a  new  trial  in  the  exercise  of  tbe 
trial  court's  discretion  will  not  be  reviewed  on 
appeal  in  the  absence  of  abuse. 
_   [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3864;  Dec  Dig.  8  977.*] 

9.  New  Tbial  (|  7*)- Natdbe  o»  Motion- 
Scope. 

It  ifl  not  the  office  of  a  motion  for  a  new 
trial  to  raise  any  question  not  relied  on  at  tbe 
bearing. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  18;  Dec.  Dig.  8  7.*] 

10.  Appeal  and  Ebbor  (3  230*)— Qdestions 
Reviewable  —  Questions  Not  Raised  at 
Tbial. 

Objections  not  jurisdictional  cannot  t>e  con- 
sidered on  appeal  unless  seasonably  raised  at 
tbe  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  230;*  Trisl,  Cent  Dig.  {§ 
183-100,  08O-CS2,  751,  819,  870.] 

11.  Witnesses  ($  29*)— Nonresidehts— Fbk 
—Mileage. 

Where  a  nonresident  witness  voluntarily 
appeared  at  tbe  trial,  an  allowance  of  mileage 
for  tbe  distance  actually  and  necessarily  cov- 
ered by  her  in  traveling  within  the  territory  go- 
ing to  and  returning  to  the  place  of  trial  was 
proper. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  88  67-09;   Dec.  Dig.  i  29.*] 


Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Jiutloe  W.  H.  Pope 

Acticm  by  Frank  U.  Duncan  against  S.  W. 
Holder  ana  others.  Jodgment  for  plaintiff, 
and  d^endants  appeal.  Affirmed. 

The  appellee  (plaintiff  below)  alleged  In  bis 
amended  complaint  that  for  some  time  prior 
to  July  20,  1907,  he  was  tbe  owner  of  certain 
land  In  Chaves  county,  and  had  placed  same 
in  the  bands  of  the  appellants,  as  bis  agents, 
for  sale;  that  on  July  20.  1907,  the  appel- 
lants Informed  him  tbat  they  had  a  purchas- 
er for  said  land,  one  M.  C.  Swlnney,  for  the 
sum  of  $5,400,  whoi  In  truth  and  In  fact 
said  purchaser  had  agreed  to  pay  and  did 
thereafter  pay  tbe  appdlants  tbe  sum  of 
840  for  said  land;  that  the  said  appellants, 
falsely  and  fraudutoitly  concealing  the  fact 
from  him  that  tbey  bad  fonnd  a  purchaser  at 
f6,840,  the  appellee  relying  on  their  said  rep* 
resentation  that  $5,400  was  tbe  best  price  tbey 
could  get  for  him.  accepted  said  sum  and 
paid  them  a  commission  of  $270  thereon; 
that  the  appellants  converted  the  difference 
in  price  to  their  own  use;  and  for  that  dif- 
ference, together  with  the .  commission  paid 
them,  appellee  demanded  judgment  against 
said  appellants.  The  appellants  answered,  de- 
nying that  they  had  ever  been  plaintiff's 
agents  for  the  sale  of  said  land,  and  tbat  tbey 
had  ever  sold  it  for  $6,840,  or  any  other  sam, 
or  that  tbey  had  ever  received  or  converted 
to  their  own  use  any  sum  of  money  belonging 
to  the  appellee,  and  further  answering,  by 
way  of  new  matter,  they  allege  that  tbey 
bought  the  said  prop»ty  of  tbe  appellee  for 
themselves  and  on  their  own  behalf  for  the 
sum  of  $5,130,  and  exhibited  a  contract  dated 
July  27,  1907,  executed  by  the  appellee,  by 
which  be  agreed  to  transfer  said  real  estate 
to  appellants,  or  whoever  they  might  name, 
for  the  sum  of  $5,130,  upon  payment  to  blm 
of  $3,000  cash  and  the  balance  by  note  exe- 
cuted by  appellants  and  secured  by  a  mort- 
gage back.  To  this  answer  tbe  appellee  filed 
an  amended  reply  denying  tbe  allegations 
of  new  matter,  but  admitting  the  executlcm 
of  tbe  contract  therein  set  forth,  but  alleged 
that  he  had  executed  the  same  npon  tbe  false 
and  fraudulent  repreaentatlcHis  of  the  appel- 
lants tbat  tbey  could  only  obtain  tbe  sum  of 
$5,400  for  said  land,  when  th^  had  at  the- 
time  already  sold  the  same  for  $6;840,  and 
that  said  statements  were  made  for  the  pur- 
pose of  defrauding  appellee.  It  appeared  in 
evidence  at  the  trial  that  the  appellants  did 
sell  said  land  for  the  sum  of  $0,840,  and  that 
they  received  therefor  the  sum  of  $200  In 
cash  and  the  balance  of  $6,640  in  unsecured 
notes,  and  that  at  tbe  time  of  the  trial  there 
remained  due.  of  the  balance  of  the  purchase 
price  represrated  by  notes,  the  sum  of  $4,000. 
A  trial  was  bad  to^  the  court  and  a  jury,  and 
a  verdict  returned  In  favor  of  ttie  appellee 
for  tbe  sum  of  $1,710,  Interest  and  cuBtM, 
which  sum  represents  the  full  amount  pmy- 
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ed  for  by  him.  notions  for  a  new  trial  were 
made  and  oTermled,  and  tbla  appeal  was 

taken. 

RicbardBon,  McGlnre  A  H^ln,  for  appel- 
lann.  Edoi  ft  Bowers,  for  appMee. 

MECHEM,  J.  (after  stating  the  facts  as 
above).  1.  It  la  claimed  bj  counsel  for  appel- 
lants that  the  evidence  In  tblB  case  clearly 
shows  that  the  relations  of  principal  and 
Bgrat  did  not  exist  between  them  and  appel- 
lee. We  have  carefully  examined  tbe  evi- 
dence In  tbe  record,  and  are  of  tbe  opinion 
that  it  was  sufficient  on  the  question  of  agen- 
cy to  support  tbe  verdict  of  tbe  Jury,  so  that 
the  same  will  not  be  disturbed,  nor  tbe  Judg- 
ment for  that  reason  reversed.  Green  v. 
Brown  &  Manzanaree  Co.,  11  N.  M.  658,  72 
Pac.  17. 

2.  The  court  instructed  tbe  jury  that  tbe 
limit  of  appellee's  recovery,  if  tbey  found  blm 
entitled  to  recover,  would  be  tbe  ditterenoe  be- 
tween tbe  price  that  he  received  for  the  prop- 
erty and  the  price  that  tbe  appellants  receiv- 
ed for  tbe  same;  but  tbe  appellants  claim  this 
to  be  1  wrong  measure  of  their  liability,  and 
Bay  thut  It  should  have  been  the  difference 
between  the  value  of  what  appellee  received 
for  tbe  land  and  a  fair  market  value  of  tbe 
land  at  the  time  he  parted  with  it,  citing  ceas- 
es In  siv>port  thereof,  which  we  have  examin- 
ed, and  find  tbem  all  to  be  cases  wherein  a 
T^dor  bad  parted  with  bis  property  in  ex- 
change for  other  ^perty,  the  condition,  quai- 
ls, and  value  of  which  had  been  fraudulent- 
ly represented  by  the  purchaser,  and  the  ven- 
dor, electing  not  to  rescind  tbe  contract,  sued 
for  damages.  In  those  cases  tbe  courts  held 
that  tbe  measure  of  damages  would  be  the 
difference  In  value  of  what  the  vendor  receiv- 
ed in  trade  and  the  fair  market  value  of  tbe 
property  that  be  gave  In  exchange  therefor. 
Tbe  rule  Is  entirely  different  where  a  prin- 
cipal sues  his  agent  for  money  bad  and  receiv- 
ed by  tbe  agrat  from  a  sale  of  the  principal's 
property.  Tbe  value  In  such  cases  Is  quite 
Immaterial,  for  the  reason  that  tbe  agent  Is 
not  employed  with  regard  to  tbe  value  of  the 
propertj'.  but  by  the  terms  of  bis  employment 
he  is  charged  with  tbe  duty  of  selling  It  at 
a  price  fixed  by  his  principal.  Irrespective  of 
Its  value,  and  tbe  law  places  upon  tbe  agent 
bis  duty  to  account  to  his  principal  for  any 
advantage  which  he  may  secure  in  the  line  of 
bis  employment;  that  is,  even  if  the  property 
is  placed  in  tbe  agent's  hands  to  sell  at  a  cer- 
tain price,  and  he  receives  a  greata-  price,  be 
Is  bound  to  account  for  It  Collins  et  al.  v. 
McClurg,  1  Colo.  App.  848,  29  Pac.  299;  Bas- 
sett  v.  Robers  et  al.,  165  Mass.  377,  43  N.  E. 
180;  Helberg  v.  Nlcbol  et  at,  140  III.  249, 
37  N.  E.  63. 

3.  The  appellants  contend  that  the  apprflee 
Is  not  entitled  to  recover  tbe  sum  for  which 
be  received  Judgment,  because,  it  is  shown 
In  the  evidence,  that  tbey  sold  the  land  on 
time;  that  at  tbe  date  this  case  was  tried 
there  remained  due  and  unpaid  on  their  sale 


to  Swlnn^  tbe  mm  of  94,000;  that  tbe  ap- 
pellee had  received  tbe  sum  of  13,000  cash, 
being  more  than  fbsy  had  received  in  cash; 
that,  it  be  did  not  elect  to  rescind  the  con- 
tract, he  necessarily  elected  to  ratify  It,  and 
Should  abide  it;  that  therefore,  tbey  not 
having  received  cash,  but  notes,  it  wu  the 
duty  of  the  appellee  to  prove  the  value  of 
those  notes,  and  his  recovery  Is  limited  to 
that  value;  and  that  the  court  Uiould  have  so 
instructed.  It  will  be  obsexred  that  by  tbe 
pleadings  tbe  app^nts  did  not  raise  this 
question,  that  th^  did  not  make  a  tender  of 
tbe  notes,  and  tbis  we  take  It,  being  clearly 
a  mattw  of  defmse  on  their  part,  they  should 
have  aeen  to  It  that  their  pleadings  provided 
therefor.  Tbey  stood  on  the  side  proposition 
that  they  were  not  the  appellee's  agents,  and 
that  they  purchased  the  land  for  themselves. 
If  they  failed  to  dhfinove  th^r  ag^cy,  then, 
tbe  fact  being  uncontroverted  that  th^  sold 
tbe  land  at  a  certain  price  represented  by 
money  and  tmcondltlonal  contracts  to  pay 
money,  tbe  court  b^w  Is  not  In  rarror  in  fail- 
ing to  instruct  the  Jury  as  appellants  contend 
should  have  been  done,  when  there  was  no 
evidence  introduced  as  to  the  value  of  tbe 
notes  received  by  appellants  In  consideration 
of  the  sale  of  tbe  land.  In  the  absence  of 
such  evidence.  It  would  be  presumed,  of 
course,  that  the  notes  were  worth  their  face 
valua 

4.  It  Is  complained,  also,  that  there  is  a 
variance  between  tbe  allegations  and  proof, 
for  the  reason  that  tbe  appellee  alleged  that 
the  appellants  rectived  $6340  for  the  land, 
and  converted  tbe  difference  between  that 
sum  and  $5,400  to  their  own  use  and  benefit, 
when  by  the  evidence  it  was  shown  that 
they  did  not  receive  mon^,  but  received  un- 
secured promissory  notes,  ai.d  counsel  for 
appellants  In  their  brief  argue  that  the  law 
does  not  permit  a  party  to  allege  conversiofi 
of  money,  and  prove  the  conversion  of  prom- 
issory notes,  or  anything  else  except  money. 
It  was  proven  by  several  witnesses,  both  for 
the  appellee  and  the  appellants,  that  tbe  lat- 
ter sold  the  land  for  the  sum  of  $6,840,  and 
on  this  sum  tbey  received  $200  In  cash  and 
the  balance  in  unsecured  promissory-  notes. 
To  this  evidence  tbe  appellants  made  no  ob- 
jection ;  neither  did  they,  after  tbe  trial,  de- 
mur to  the  same.  It  was  in  evidence  that 
appellants  still  owned  the  notes  which  were 
at  tbe  time  of  tbe  trial  deposited  in  a  bank 
with  the  contract  of  sale  that  they  had  with 
Swinney.  The  appellee,  it  is  true,  alleged 
the  conversion  of  money,  and  the  evidence 
showed  the  conversion  of  unconditional  con- 
tracts to  pay  money,  which  contracts  were 
held  by  bis  agents.  If  advantage  be  not  tak- 
en of  a  variance  between  tbe  pleadings  and 
tbe  evidence  at  the  trial,  such  variance  will 
be  treated  as  waived.  Wasatch  Mining  Co. 
V.  Cresent  Mining  Co.,  148  U.  S.  295.  13  Sup. 
Ct.  600,  37  L.  Ed.  454;  Grayson  v.  Lynch, 
163  U.  S.  468.  16  Sup.  Ct  1061,  41  L.  Ed.  230. 
Tbe  trial  court's  attention  was  first  called  to 
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the  allied  Tatlance  by  a  motion  for  a  new 
trial,  at  whlcb  time  tbe  objection  was  not 
aTallnUe,  becaoae  It  abould  have  been  made 
before  the  case  went  to  the  Jury.  The  ap* 
pellants  sold  the  land  for  money  and  recelT< 
ed  promissory  notes  In  lien  thereof.  If  they 
did  not  acconnt  to  the  appellee  for  the  notes, 
they  diould  acconnt  tor  the  eqnlTalent  of  Oie 
notes,  and  proof  that  they  received  the  notes 
as  money  will  sustain  the  action.  Gordon 
V.  Oamp,  2  Fla.  422;  Hill  v.  Kennedy,  82 
Ala.  S23;  Bank  of  Missouri  T.  Benolst,  10 
Mo.  52a  The  allegation  of  money  had  and 
rec^ved  Is  supported  by  evidence  that  the 
appellants  received  somettilng  belongli^  to 
the  appellee,  which,  under  the  circumstances, 
ought,  as  betwem  the  parties,  be  r^arded  as 
mon^.  Mathewson  v.  Enreka  Powder  Works 
Co^  44  N.  H.  280. 

5.  Error  la  assigned  to  the  action  of  the 
court  In  "ovraruling  api)ellants'  motion  for 
a  new  trial  because  appellee  neither  alleged 
nor  proved  tiiat  he  would  have  accepted  M. 
C  Swlnn^  as  his  purchaser  for  hl8  said  land, 
upon  the  terms  and  conditions  which  said 
H.  O.  Swinney  was  able  and  willing  to  buy 
bis  said  land."  There  is  hardly  a  better  es- 
tablished rule  of  practice,  or  one  more  uni- 
formly adhered  to  by  this  court,  than  that 
the  granting  or  r^sal  of  a  motion  for  a 
new  trial,  being  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  will  not.  unless  it 
plainly  appears  that  such  discretion  baa  been 
abused,  be  reviewed  on  appeal.  Archlbeque 
V.  Miera,  1  N.  M.  160;  Territory  v.  Romero, 
H  M.  M.  474 ;  Coleman  v.  Bell.  4  N.  M.  (Gild.) 
21,  12  Pac.  657;  Buntz  v.  Lucero,  7  N.  M. 
220,  34  Pac.  60;  Schofleld  v.  Territory,  8  N. 
H.  526,  56  Pac.  300.  The  appellants  were  not 
entitled  to  a  new  trial  on  the  showing  made 
In  this  motion.  It  is  not  the  office  of  a  mo- 
lian  for  a  new  trial  to  raise  any  question  not 
relied  upon  at  the  hearings  2  Tbomps.  on 
Trials,  {  2710. 

6.  Appellants  Insist  that  the  judgment  ren- 
dered la  erroneous  because  It  allows  the  ap- 
pellee to  ratify  every  part  and  element  of 
both  contracts,  made  with  reference  to  tbe 
sale  of  bis  land  which  are  to  his  advantage, 
and  allows  him  to  rescind,  without  making 
restitution,  every  part  and  element  In  both 
-said  contracts  which  are  to  bis  disadvantage, 
and  in  support  of  this  [WBition  dte  cases 
lioldlng  that,  when  a  party  elects  to  rescind 
a  contract  or  ratify  it,  he  must  do  so  as  a 
-whole;  and  further  argue  that,  as  appellee  re- 


scinded the  contract  between  blm  and  the 
appellanta,  he  lAould  have  idaced  them  in 
statu  quo  1^  a  tender  of  tbe  93,000,  and  If  ha 
ratified  the  contract  with  Swinney  be  mnst 
acc^t  all  of  its  tmus.  These  questtma 
were  not  raised  before  or  at  the  trial,  either 
by  pleading  or  exceptions  to  the  evidence, 
nor  by  asking  an  appropriate  Inatmctlon  call- 
ing the  attention  of  the  court  and  Jury  to 
them,  nor  as  a  specific  ground  for  a  iieir 
trlal,  nor  do  the  assignments  or  the  argument 
In  the  brief  bint  at  ai^  mention  of  these 
questions  antedating  the  filing  nt  the  assign- 
ments of  wror  tiiemselves. 

The  Judgment  la  assigned  as  error.  "It  is 
fundamental  that,  when  tbe  Judgment  of  a. 
court  is  challenged  in  error,  Its  rulhigs  alone 
are  apai  to  conaideratlon.  Of  course.  If  tbe 
trial  court  had  no  Jurisdiction,  that  Is  a  mat- 
xee  which  is  always  opoi,  and  the  attention 
of  the  court  of  last  resort  may  be  called 
thereto  in  the  first  Instance."  Montana  Rail- 
way Company  v.  Warren,  187  V.  8.  8^  11 
Sup.  Ct  96,  84  L,  Ed.  681.  "It  does  not  ap- 
pear that  either  of  these  points  was  raised 
or  InMsted  upon  at  tbe  trial,  and  we  are 
therefore  of  the  opinion  that  tii^  cannot 
be  presented  and  urged  btf  ore  ns.  The  gennv 
al  rule  that  only  such  assignments  of  error 
can  be  presented  to  the  appellate  court  as 
were  brought  to  the  att»tion  of  the  trial 
Judge  Is  strengthened  In  thla  territory  by  the 
statutory  ixOTlslon  that  'no  exceptions  shall 
be  taken  In  an  appeal  to  any  proceeding  in 
tbe  district  court,  except  such  as  have  been 
expressly  decided  In  that  court* "  Chaves  t. 
Myer,  13  N.  M.  368,  85.  Pac.  233,  6  L.  R.  A. 
(N.  S.)  793;  Crabtree  v.  Segrlst,  3  N.  M. 
(Gild.)  500,  6  Pac  202;  section  87,  c  67*  Laws 
10O7. 

7.  Tbe  allowance  of  mileage  to  tbe  witness 
Grace  Duncan  was  proper,  although  she  was 
a  nonresident  and  voluntarily  appeared  at 
the  trial.  The  amount  allowed  her  only  cov- 
ered the  distance  she  necessarily  traveled  in 
the  territory,  going  to  and  rettimlng  from 
the  place  of  trial.  Burrow  v.  Kansas  City. 
Ft  S.  &  M.  R.  Co.  (C.  C.)  54  Fed.  278  ;  30 
Am.  &  Eng.  Ency.  (2d  Ed.)  1175. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

MILLS.  C.  J.,'and  McFIB,  PARKER,  and 
ABBOTT,  JJ.,  concur.  POPE,  J.,  having 
tried  the  cause  b«low,  did  not  participate  in 
this  opinion. 
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BOSLK  v.  NOLAN. 


BOELK  T.  NOLAN. 
(Sapieme  Coort  of  Oregon.   March  22,  1010.) 

1.  PiuDiKa  (I  193*)  —  Joraufe  Sxterai. 

OAUBSa  ZIT  OlTI  SUTEUnt  —  MOTZOR  TO 

Btrikb. 

Under  B.  &  O.  Gonp.  I  106,  ptorlding  that 
when  aD7  pleading  ooDtaina  nwte  than  one 
cause  of  action,  if  toe  same  be  not  pleaded  eep- 
arateir,  such  pleading  may,  on  motion,  be  stricb- 
en  out,  a  complaint  in  which  several  caasH  of 
actl<»  axs  not  separatelr  stated  la  not  danar* 
zable. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent.  Dig.  I  434;  De&  Dig.  «  10B.«] 

2.  PLEADINO  ({  406*)— iRDEFINITEnSSa  OB  Uh- 
CKBTAIKTT— WAIVES. 

Where  the  allegations  of  a  complaint  are 
not  ao  rq>ivnaBt  as  to  destroy  one  another,  bat 
there  la  aome  IndeflnlteQess  or  uncertainty,  ob- 
jection'to  the  complaint  la  waived  by  defendant 
pleading  to  tbe  merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1567 ;  Dec.  Diff.  S  406.*] 

3.  Deeds  (S  188*)— Pleadino— Knowudqe  of 
Trust. 

Plaintiff  left  hb  farm  in  charge  of  a  friend, 
Tcho  was  to  pay  the  taxes  on  the  same  and  en- 
joy the  nse  thereof  while  plaintiff  was  absent 
from  the  state,  and  aatrender  possession  npon 
faia  return.  The  friend  sabseqnent^  scenred  a 
tax  deed  to  the  property  without  the  knowledge 
of  plaintiff,  and  transferred  the  property  to  a 
.  third  person  la  trust  for  plaintiff.  Defendant 
thereafter  secured  a  deed  of  tbe  property  from 
the  third  mthhi,  and  by  misrepresenting  the 
condition  of  affairs  to  j)laintiff  secured  a  deed  to 
the  property  for  nominal  consideration.  Held, 
in  an  action  to  set  aside  this  deed  for  fraud, 
that  it  was  not  necessary  to  specifically  allege 
that  defendant  knew  of  the  trust  relation  be- 
tween plaintiff  and  his  friend,  but  such  Icnowl- 
edge  would  be  necessarily  implied  from  the  aver- 
ment  that  defendant  falsely  represented  to  plain- 
tiff that  the  friend  had  failed,  neglected,  and 
refused  to  pay  taxes  upon  the  land ;  such  allega- 
tion  assumiuK  the  existence  of  knowledge  by 
defendant  of  the  duty  of  tbe  friend  to  pay  the 
taxea  for  plaintiff. 

{Ed.  Note.~-For  other  raises,  see  Deeds,  Cent, 
nig.  f  S69;  Dee.  Dig.  |  188.*] 

4.  cancexxattoir  ot  inbtruvestb  (s  35*)— 
Parties. 

Plaintiff's  frien^  having  transferred  the 
property  to  a  third  person,  it  was  unnecessary 
to  make  tbe  friend  a  party  to  the  action  to  can- 
cel the  deed  to  defendant,  as  a  former  trustee, 
who  has  been  divested  of  all  title  and  interest  in 
the  trust  estate.  Is  not  a  necessary  party  in  a 
suit  to  recover  tbe  legal  title. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments.  Dec.  Dig.  S  35.*] 

6k  Deeds  (i  70*)  — Grounds  fob  Cahcella- 

TION — MiaBEFRBSEIfTATIOnS. 

If  one,  about  to  purchase  a  tract  of  land, 
willfully  misstates  any  material  fact  to  the  own- 
er, or  by  any  act  Intentionally  ndsleads  him  aa 
to  the  valne  of  tbe  land,  anu  thereby  indncea 
the  owner  to  part  with  bis  property  for  less 
than  its  value,  the  contract  will  be  set  aside  as 
a  fraudulent  transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CanL 
Dig.  18  165-182;  Dec  Dig.  {  70*} 

6.  Deeds  (I  70*)— Fbauduxent  REPRESEirrA- 
TlOHft— Mattebs  of  Fact  ob  Opinion. 

A  matter  of  opinion  may  amount  to  an  af- 
firmation of  fact,  when  tbe  parties  are  not  deal- 
ing npon  equal  terms,  and  one  of  them  has 


means  of  Jnfoimatlon  not  eatuJIy  open  to  the 

other.  . 

[Ed.  Note.— For  other  cases,  see  Deeds,  OenL 
Dig.  H  16&-182;  Dec  Dig.  S  70.*] 

7.  Deeds  ({  211*)— EviDEncE— Ii^UD. 

Evidence,  in  an  action  to  set  aside  a  deed 
aa  havimr  been  secured  by  fraudulent  represen- 
tattons,  held  snffident  to  show  that  the  deed  was 
BO  secured. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  II  644.  615;  Dec.  Dig.  |  211.*] 

Api>eal  from  Circuit  Court,  Tfllamook 
County ;  George  H.  Burnett,  Judge. 

Action  by  Herman  Boelk  against  Oak  No* 
lau.  Ju^ment  for  plaintiff,  and  defendant 
appeals.  Stifled  and  affirmed. 

Oak  Nolan,  in  pro.  per.  R.  B.  Dnnlway  (H. 
T.  Botts,  on  the  brief),  for  respondent 

SLATER,  3.  Defendant  has  appealed 
from  a  decree  canceling  for  fraud  a  deed  exe* 
ented  by  plaintiff  at  Vina,  Cal.,  on  October  S, 
1907,  purporting  to  convey  to  defendant  160 
acres  of  land  In  Tillamook  county  of  this 
state,  for  the  consideration  of  |25,  and  re- 
quiring defendant  to  reconvey  the  land  to 
plaintiff.  A  demurrer  was  Interposed  to  the 
complaint,  on  the  grounds  that  (1)  It  contains 
several  causes  of  suit  not  sei^rately  stated; 
and  (2)  It  does  not  state  facts  sufficient  to 
constitute  a  cause  of  suit.  The  first  of  these 
challenges  to  the  complaint  ts  not  that  several 
causes  of  action  have  been  Improperly  join* 
ed,  which  Is  a  good  ground  for  demurrer  (sec- 
tion 68,  subd.  5,  6.  &  C.  Comp.),  but  that  sev- 
eral canses  of  action,  contained  in  the  com- 
plaint, have  not  been  severally  stated,  tbe 
remedy  for  which  Is  by  motion  to  strike  out 
the  pleading  (section  106,  B.  &  C  Comp. ; 
Bade  v.  Hlbberd,  50  Or.  504,  03  Pac.  364; 
Oregon  v.  Portland  Gen.  Electric  Co.,  52  Or. 
502,  518,  95  Pac.  722,  98  Pac.  160).  Referring 
to  the  second  challenge  presented  by  the  de- 
murrer. It  la  urged  that  the  complaint  con- 
tains allegations  inconsistent  to  such  an  ex- 
tent that  one  destroys  the  other.  The  com- 
plaint Is  not  artistically  drawn,  containing 
much  that  Is  purely  evidentiary  In  character ; 
nor  Is  It  altogether  consistent  in  Its  aver- 
ments. Tbe  allegations  thereof  are  not  so 
utterly  repugnant  as  to  destroy  one  another, 
so  that  DO  cause  of  action  remains;  but  the 
most  that  can  fairly  be  said  In  criticism 
thereof  la  that  there  Is  some  Indeflniteness  or 
uncertainty,  but  whatever  there  is  of  that 
character,  it  was  waived  by  the  defendant 
by  pleading  over  to  the  merits.  It  Is  special- 
ly urged,  however,  that  there  Is  no  averment 
that  at  the  time  of  defendant's  alleged  false 
representations  to  plaintiff,  as  to  the  claim 
of  ownership  by  one  Frank  Ekroth,  and  pro- 
curement of  the  execution  of  the  deed,  be 
(defendant)  knew  of  tbe  existence  of  any 
trust  relationship  between  plaintiff  and  Ek- 
roth, In  whose  possession  plaintiff  had  left 
the  land,  giving  him  the  right  to  its  use  and 
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eD^aymmt,  idtb  tbe  dnty  linposed  nptm  htm 
to  pay  tbe  taxes  thereon,  bat  who  permitted  It 
to  be  sold  txa  delliiQnsnt  taxes,  and  poicbas- 
ed  it  hlniB^  While  there  is  no  express  aver- 
ment of  the  fftct  of  knowledge  by  the  defmd- 
ant  of  snch  relationship,  If  such  Is  necessary 
to  a  statement  of  a  cause  of  action,  It  Is  nec- 
essarily Implied  In  the  aTermoit  that  the  de- 
fendant falsely  represented  to  plalntlfT  that 
Ekroth  bad  failed,  neglected*  and  refused  to 
pay  the  taxes  upon  the  land,  because  It  as- 
snmea  tbe  nistence  of  knowledge  by  the  de- 
fendant of  the  doty  upon  Bkroth  to  pay.  Nei- 
ther was  It  necessary,  as  claimed  by  defend- 
ant, that  Ekroth  Bhonld  be  made  a  party  de- 
fendant m  this  suit,  to  enable  plaintiff  to  re- 
cover whatever  title  was  acquired  by  Ekroth 
In  buying  in  the  property  at  a  tax  sale,  and 
acc^tlng  and  receiving  a  sheriff's  deed ;  for 
It  appears  from  the  answer  that  Ekroth  aft- 
erwards conveyed  tbe  land  to  one  Harrison, 
who  took  it  subject  to  Ekroth's  equitable  ob- 
ligation to  r^tore  tbe  land  and  title  thereof 
to  plalntUT.  When  a  former  trustee  has 
been  divested  of  all  title  and  Interest  In  a 
trust  estate^  be  Is  not  a  necessary  party  In 
a  suit  to  recover  tbe  legal  title.  Hubbell  v. 
Hubbdl,  22  Ohio  St  20S;  Ryan  v.  O'Connor, 
41  Ohio  St  36& 

Passing  to  the  merits  of  the  case,  the  facts, 
as  we  gather  them  from  the  record,  are  that 
prior  to  the  year  1809,  the  plaintiff,  who  Is  a 
German  of  very  limited  education,  not  readi- 
ly comprehending  the  significance  of  written 
or  spoken  English,  had  entered  the  land  In 
controversy  under  tbe  homestead  law  of  the 
United  States,  completed  his  term  of  resi- 
dence thereon,  made  final  proof,  and  had  re- 
ceived his  duplicate  receipt  but  had  not  then 
obtained  a  patent ;  that  In  April  of  that  year, 
desiring  to  go  to  the  state  of  California  for 
the  benefit  of  his  health,  he  delivered  pos- 
session of  the  land  to  Ekroth,  his  friend  and 
neighbor,  who  owned  adjoining  land,  on  con- 
dition that  Ekrotb  should  pay  the  taxes  there- 
on, enjoy  the  use  thereof,  and  surrender 
possession  to  plaintiff  at  any  time  he  should 
return  and  demand  the  same,  Ekroth  took 
possession  on  those  conditions,  and  plaintiff 
departed  for  tbe  state  of  California,  where  he 
remained  about  nine  years  before  returning 
to  tbe  vicinity  of  the  land.  Ekroth  occupied 
and  enjoyed  tbe  use  and  profits  of  the  land, 
paying  the  taxes  thereon,  until  tbe  year  1901, 
when,  because  he  was  unable  to  ascertain 
plaintiff's  whereabouts,  and  had  been  In- 
formed be  was  dead,  be  allowed  the  taxes  to 
become  delinquent  and,  for  the  purpose  of 
holding  the  title  In  trust  either  for  plaintiff 
if  be  should  return  and  demand  the  same,  or 
for  tbe  heirs  of  plaintiff.  If  he  were  dead,  he 
(Ekroth)  bought  the  land  on  December  27, 
1902,  at  a  tax  sale,  on  December  12,  1907, 
receiving  a  sheriff's  deed  therefor.  On  April 
26.  1906,  Ekroth  and  one  Thomas  F.  Harrison 
jointly  executed  an  Instrument  In  the  form 
of  a  deed,  which  purported  to  convey  to  the 
lattOT  all  of  the  interest  of  the  former  In  this 


land  and  In  S&rotli's  land  adjolidng,  but  vttb 
a  reservation  as  to  the  land  In  cmtroTersyt 
tliat  at  any  time  during  tbe  lifetime  of  Ek.- 
roth,  upon  90  days'  notice  from  him,  Harri- 
son was  to  surrender  the  land  to  Ekrotb, 
but  at  the  deatb  of  Ekroth,  Harrison  was  to 
take  and  h<M  the  legal  title  thereto^  holdli^ 
the  same  In  trust  for  plaintiff  or  bis  h^rs. 
The  expressed  consideration  for  this  agree- 
ment upon  the  part  of  Harrison,  Is  his  cove- 
nant to  keep  and  maintain  Ekroth  during 
tbe  tatter's  lifetime^  and  for  the  payment  to 
him  of  an  annnity  of  |150;  vrttfa  providona  for 
a  forfeiture  for  breach  of  any  conditions  by 
Harrison.  On  April  4.  1907,  Eacroth  b^n 
a  suit  In  equity  against  Harrison  tor  the  pni^ 
pose  of  making  a  lease  of  the  Instrument  in 
question,  alleging  that  he  (Ekroth)  was  the 
owner  of  tbe  premises  described  therein,  in- 
cluding tbe  land  inv<dved  herein,  and  that  he 
had  been  Induced  by  the  fraud  and  deceit  of 
Harrison  to  execute  tbe  Instrument  wtalcii 
was  set  forth  in  full  in  the  pleading  and 
which  purported  to  be  a  cfmv^ance  <tf  the 
legal  title  to  Harrison, .  but  which.  In  fact 
was  intended  as  a  lease,  and  asking  that  it 
be  BO  reformed.  And  on  October  3,  1907.  an 
action  at  law  was  also  begun  by  Ekrotb 
against  Harrison,  to  recover  tbe  possession 
of  the  land  here  Involved,  with  other  lands.' 
allegiDg  that  he  was  the  owner  In  fee  simple, 
and  entitled  to  the  possession  thereof.  On 
October  11th  Harrison  filed  bis  answer  to  the 
complaint  In  ejectment  In  which  he  disclaim- 
ed having  possession,  or  any  right  to  posses- 
sion, of  the  Boelk  land,  and  alleging  that  he 
had  surrendered  the  possession  upon  a  previ- 
ous notice,  given  In  accordance  with  the 
terms  of  the  original  conveyance. 

From  the  time  of  Boelk's  departure  from 
this  state  to  the  state  of  California,  In  April, 
1899,  continuously  until  October  8,  1907.  he 
had  remained  away  from  Tillamook  county, 
and  had  had  no  knowledge  of  any  of  tbe 
transactions  concerning  the  land  above  not- 
ed. Defendant  after  extensive  Inquiry,  as- 
certained that  plaintiff  was  residing  near 
Vina,  in  the  state  of  California,  and  went 
there  to  see  him,  meeting  blm  near  that  place 
on  October  8,  1907.  He  then  represented  to 
him  that  Ekroth  had  lost  all  of  his  own  prop- 
erty, and  had  claimed  to  own  plaintiff's  prop- 
erty ;  that  against  the  latter  there  was  a  tax 
title;  that  Ekroth  bad  bid  it  in,  and  had 
made  some  kind  of  a  conveyance  to  one  of 
tbe  Harrisons,  who  claimed  to  own  the  land 
by  deed  from  ^Bkroth ;  that  there  were  two 
suits  pending  In  the  circuit  court  of  Tilla- 
mook county,  Involving  the  title  to  this  land: 
that  the  title  to  the  land  was  mudi  involved 
and  doubtful,  and  was  probably  lost  to  the 
plaintiff;  and  that  be  (defwdant)  had  the 
Harrison  deed,  and  wanted  to  get  a  good  title 
to  the  land.  He  then  importuned  plalutlff  to 
execute  a  deed,  conveying  to  blm  the  land 
for  the  nominal  sum  of  $25;  whereas,  the 
facts,  as  shown  by  the  evldeice.  Indicate 
that  the  land,  and  plalntUTs  Interest  therein. 
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was  then  worth  the  ram  of  not  less  than  f  2,- 
SOO:  We  have  no  doabt  from  the  evidence 
that;  although  defendant  may  not  hare  told 
plaintiff  that  Che  latter  had  loet  hla  title  to 
the  land,  which  he  drailes  havli^  done,  yet 
the  evldfflice  plainly  ahovs  that  he  caused 
plalntlfr  to  beUere  that.  If  he  had  any  Into^ 
est  in  the  land,  It  was  of  a  very  doubtful 
character,  and  that  If  he  coold  recover  the 
title  at  allt  he  conid  do  eo  only  after  expen- 
sive litlgatlott  and  great  troaUe.  Plaintiff 
was  then  Ignorant  of  the  tme  state  of  tbe 
title,  and  did  not  know  that  Bkroth'a  convey- 
ance to  Harrison  did  not  In  fact  convey  tbe 
legal  title,  or  that  If  It  did,  Harrlsoa  was  to 
bold  tbe  land  In  trust  for  plaintiff,  tar  the 
expressed  words,  of  the  c<mv^ance  Itself. 
Bnt  be  relied  upon  and  believed  the  repre- 
sentations of  defMidant,  and,  yiddlng  to  de- 
fendant's importanltles,  execoted  and  deliv- 
ered the  deed.  Defendant,  before  going  to 
California  to  see  plaintiff,  had  examined  tbe 
title  to  the  land,  so  far  as  it  was  a  matter 
of  record,  had  looked  ox4t  the  pleadings  In 
the  first  suit  brought  by  Ekroth  against  Har- 
rison, and  must  necessarily  have  seen  tbe 
terms  of  the  conditional  conveyance  from 
Ekroth  to  Harrison.  Being  a  lawyer,  he  knew 
the  legal  effect  of  the  recitals  of  that  convey- 
ance, and  tbe  nature  of  tbe  issues  made  by 
the  pleadings,  and  he  must  have  known  that 
Harrison  was  not  claiming  to  own  tbe  prop- 
erty as  against  Boelk,  and  that  the  title  was 
not  seriously  or  at  all  Involved ;  for  on  Octo- 
ber 11th,  three  days  after  the  execution  of 
tbe  deed.  Harrison  filed  his  answer  to  the  ac- 
tion in  ejectment,  disclaiming  any  right  to 
the  land  or  to  its  poraession.  It  is  tme,  as 
claimed  by  defendant,  that  Ekroth  had  made 
declarations  that  he  was  the  owner  In  fee 
of  thie  land;  but.  In  view  of  hia  expressed 
reservation  in  his  conveyance  to  Harrison  of 
tbe  trust  In  favor  of  Boelk,  such  previous 
declarations  must  be  understood  and  con- 
strued to  have  been  made  by  him  as  mean- 
ing that  he  claimed  to  have  only  the  legal 
title  burdened  with  such  trust  relation  in  fa- 
vor of  Boelk,  and  that  defendant,  having 
knowledge  of  the  terms  of  the  Harrison  con- 
veyance,  mnst  have  so  nnderatood. 

If  one,  about  to  purchase  a  tract  of  land, 
wUlfnlly  misstates  any  material  fact  to  the 
owner,  or  by  any  act  Intentionally  misleads 
him  In  regard  to  tbe  value  of  tbe  land,  and 
through  such  misrepresentations  succeeds  in 
Inducing  the  owner  to  part  with  his  property 
for  less  than  its  value,  a  court  of  equity  will 
relieve  him,  and  set  aside  the  contract  thus 
made  ae  a  fraudulent  transaction.  Caples  v. 
Steel,  7  Or.  401.  These  parties  were  not  deal- 
ing upon  an  equal  footing.  Defendant  lives 
In  the  vicinity  of  tbe  land,  and  Is  a  lawyer  of 
considerable  learning  and  experience,  and,  to 
some  extent  at  least,  before  seeking  out 
Idaintlfr,  had  examined  tiia  title;  knew  the 
diaracter  of  ^e  conveyance  from  Ekroth  to 
Harrlam,  and  the  trust  relationship  of  tbe 


formw  to  the  plaintiff,  and  the  extent  to 
which  tbe  title  and  right  of  poBsession  to  this 
land  was  Involved  In  the  suit  pending  be- 
tween Ekroth  and  Hairlson.  On  the  other 
band,  plaintiff  bad  been  away  fKHn  the  vidn- 
1^  (tf  the  land,  and  In  anothw  state,  for 
about  nine  year^  was  altogether  Ignorant  of 
the  condition  of  the  tlUe,  and  could  not 
readily  have  acquired  Information  of  Its  true 
state  or  condition.  And,  In  view  of  tbe  spe- 
cial knowledge  defendant  had,  and  assumed 
to  hav^  ctmcemlng  tbe  title,  which  he  nndav 
took  to  relate  to  the  plaintiff,  negligence  can- 
not be  attributed  to  plaintiff  In  relying  upon 
defendant's  statranent,  and  not  making  fur- 
ther Inquby.  The  latter  Insists  that  be  did 
not  tell  plaintiff  his  title  was  gone,  but  it  ap- 
pears from  his  own  testimony,  on  cross-exam- 
ination, that  when  he  told  plaintiff  that  he 
vranted  to  buy  tbe  land,  plaintiff  said  some- 
thing about  the  transaction  with  Harrison, 
to  the  effect  that  defendant.  If  he  wished  to 
get  a  title,  could  obtain  a  deed  from  Harri- 
son, or  asked  why  be  did  not  do  so.  Defend- 
ant was  then  asked.  "Why  didn't  you  say 
why  you  didn't?"  to  which  defendant  answer- 
ed: "I  told  him  I  might  have  to  get  It  out  of 
this  litigation."  And  then.  "Didn't  you  tell 
him  you  wanted  an  extra  good  title,  and 
wanted  his  deed  to  supplement  the  Harrison 
deed?"  "I  told  him  I  bad  the  Harrison  deed 
and  wanted  to  get  title  to  the  land,  and 
couldn't  get  a  good  title  without  getting  deed 
from  him."  At  another  stage  of  the  croas- 
exanilnatlon  he  was  asked,  "Didn't  you  also 
tell  bim  this  title  was  badly  mixed  up,  and 
bis  title  was  gone?"  "Yes,  sir;  I  told  bim 
there  was  a  lot  of  tilings  mixed  up  In  connec- 
tion with  It,  and  I  wanted  to  clean  It  up  and 
get  a  clear  title."  From  this  testimony  of 
the  defendant  it  le  impossible  to  avoid  the 
conclusion  that  defendant  Induced  plaintiff  to 
believe  that  he  bad  little  or  no  right  left  by 
which  he  might  recover  the  laud,  and  tliere- 
by  defendant  greatly  depreciated  In  plaln- 
tifTs  mind  the  value  of  his  Interest,  and  In- 
duced him  to  part  with  It  for  the  nominal 
consideration  of  |25;  whereas  the  truth  was 
that  no  one  was  seriously,  or  at  all,  claiming 
any  right  against  plaintiff — all  of  which  de- 
fendant well  knew,  or  should  have  known. 

Again,  It  Is  ui^d  by  defendant  that  what 
he  said  to  plaintiff  was  simply  an  opinion,  on 
which  plaintiff  was  not  entitled  to  rely.  But 
the  defendant's  declarations  amount  to  more 
than  an  opinion;  he  volunteered  to  advise 
plaintiff  of  tbe  facts  concerning  the  condition 
of  tbe  title,  but  stopped  short  of  telling  all  of 
tbe  facts,  particularly  in  falling  to  state  Ek- 
rotb's  reservation  of  title  for  plaintiffs  ben- 
efit, in  his  conveyance  to  Harrleon,  and  In 
saying  to  plaintiff,  in  'reference  to  the  Harri- 
son deed,  that  "It  was  some  sort  of  a  con- 
veyance," thereby  plainly  Inducing  plaintiff 
to  believe  that  It  was  an  absolute  convey- 
ance. A  matter  of  opinion  may  amount  to 
an  afilrmatton  of  fact,  when  the  parties  are 
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not  dealing  upon  equal  terms,  and  one  of 
them  has,  or  is  presumed  to  havo  means  of 
Information  not  equally  open  to  tbe  other. 
Grim  Y.  Byrd,  32  Grat.  (Va.)  293;  Rorer  Iron 
Co;  V.  Trout,  83  Va.  397.  2  S.  B.  713,  B  Am. 
St  Eep.  286l  "An  expree^ou  of  opinion  may 
be  so  blended  with  statements  of  fact  aa  to 
become  Itself  a  statement  of  fact.  Where 
one  of  the  parties  has  superior  knowledge  on 
the  subject,  his  expression  of  an  oplujon, 
which  he  knows  he  does  not  entertain  be- 
causeylt  Is  contrary  to  the  facts,  may  be  ac- 
tionable If  made  for  the  purpose  of  Inducing 
another  to  act  upon  it,  which  he  does  to  his 
Injury;  or  it  may  amount  <to  an  implied  aa- 
sertion  tbat  he  knows  facts  which  Justify  his 
opinion,  and  thus  his  statement  may  become 
actionable  as  a  false  statement  of  fact."  20 
Oyc.  18i  It  was  the  duty,  therefore,  of  de- 
fendant, when  he  undertook  to  inform  plain- 
tiff about  the  condition  of  tbe  letter's  title  to 
the  land,  to  make  a  full,  truthful,  and  com- 
plete declaration  of  all  the  condltlous,  within 
hia  knowledge,  affecting  it;  and  bis  failure  so 
to  do  amounts  to  such  a  fraud  as  entitles 
plaintiff  to  a  cancellation  of  hie  deed. 

After  having  secured  the  deed  from  plain- 
tiff, defendant  returned  to  the  vlolnlty  of  the 
land,  and  procured  from  Harrison,  for  a  nom- 
inal consideration,  a  quitclaim  deed.  Of 
course  this  wias  taken  by  defendant  with 
knowledge  of  the  extent  of  Harrison's  title, 
and  tbe  burdens  Imposed  upon  it  because  of 
the  recitals  of  that  character  In  Ekroth's  con- 
veyance to  HarrtBon. 

For  the  purpose  of  clearing  tbe  record  ti- 
tle the  lower  court,  by  Its  deme,  properly  re^ 
quired  defendant  to  execute  a  conveyance  to 
plaintiff,  but  omitted  to  direct  tbe  payment 
to  defendant  of  the  sum  of  $30,  offered  and 
tendered  Into  court  by  plaintiff,  for  tbe  use 
and  benefit  of  the  defendant  In  restoring  blm 
to  hla  former  position.  Tbis  <nnItalon  was 
doubtless  a  mere  oversight  that  would  have 
been  corrected  had  tbe  trial  court's  attention' 
be«i  called  to  tbe  matter,  which  do«i  not  ap- 
pear to  have  been  dona 

The  decree,  therefore,  will  be  modified  to 
06  to  direct  the  clerk  ct  the  lower  court  to 
pay  the  amount  so  tendered  to  the  defendant 
Otherwise  the  decree  will  be  afilrmed,  with 
an  order  directing  tbe  delivery  to  the  plain- 
tiff of  the  defendant's  deed,  executed  and  fil- 
ed with  the  court  at  the  time  of  bis  appeal, 
as  a  condition  for  the  stay  of  execution.  Tbe 
plaintiff  will  be  awarded  costs  in  this  court 


DUFUB  V.  HEALT. 
(Supreme  Court  of  Oregon.   Mardi  22,  1010.) 
1.  Taxation  (S  810^— Salb— Pboof  of  Pbo- 

CEEDING8. 

Where  a  tax  nale  Is  postponed  from  a  date 
when  an  old  law  is  In  force  to  a  date  when  a 
new  law  becomes  operative,  if  the  certificates  of 
sale  are  ineffective  under  the  old  law,  but  are 


effective  under  tbe  new,  the  burden  of  proof, 
in  a  suit  to  recover  possession  of  property  held 
under  Bacb  tax  sale,  does  not  Bhlft  to  i^alntiff 
on  defendant's  Introducing  in  evidence  a  tax 
certificate,  bat  he  must  prove,  to  overcome  plain- 
tiff's  title,  which  was  good  except  for  the  tax 
sale,  tliat  all  steps  necessary  to  oCltaln  jurisdic- 
tion in  tbe  tax  sale  were  taken,  and  this  burden 
is  not  sustained  by  introducing  a  deed  from  the 
county,  which  purchased  the  property  at  tbe 
tax  sale,  although  Gen.  Laws  £901,  p.  73.  |  5, 
provides  that  a  tax  deed  shall  be  condaslve  evi- 
dence of  the  re^Iarity  of  proceedings,  except  aa 
to  certain  Jurisdictional  matters  enumerated, 
as  the  deed  from  the  county  was  not  a  tax 
deed. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  810.»] 

2.  Taxahoit  (S  805*)— Salb  of  Land— Ac- 
tion TO  Rbcovxb  Land  Sold — LntrrATioNs. 
B.&0.  Comp.  SS  3128,  3146,  limit  the  time 
within  which  an  action  to  recover  lands  sold  for 
taxes  can  be  Ijegun  to  three  years  from  the 
record  of  the  tax  deed.  Acts  1901,  p.  73,  |  5, 
and  6.  A  C.  Comp.  8  3135,  limit  the  time  for 
such  an  action  where  property  has  been  sold  to 
counties  or  other  public  corporations  to  two 
years  from  the  record  of  the  deed.  Held  tbal^ 
where  the  purchaser  under  a  tax  sale  haa  been 
In  possession  but  two  years,  and  there  Is  no 
evidenoe  that  his  deed  has  been  placed  on  record, 
limitation  haa  not  run,  although  three  years 
have  elapsed  between  tbe  date  of  tbe  sale  and 
the  beginning  of  the  action. 

[Ed.  Note.— For  other  case%  see  Taxation, 
Dec.  Dig.  8  805.*] 

King,  J,,  dissenting. 

Appeal  from  Circuit  Court,  Multnmnab 
County;  J.  B.  Clelaud,  Judge. 

Action  by  E.  B.  Dufur,  substituted  for 
Richard  Clinton,  deceased,  against  D.  Healy. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.  Reversed  and  remanded. 

This  la  an  action  to  recover  possession  of 
lots  7,  8,  and  19,  in  block  1,  Mt.  TabOT  Place 
Addition  hear  East  Portland.  Defendant  ad- 
mits title  in  plaintiff  to  lot  8,  but  defends  aa 
to  the  other  lots  on  tbe  ground  that  the 
plaintiff,  prior  to  the  commencement  of  this 
action,  had  been  divested  of  title  to  the  prop- 
erty, by  reason  of  a  sale  thereof  for  taxes 
for  the  year  1900.  At  the  trial  It  was  stipu- 
lated that  prior  to  tbe  assessment  and  levy 
of  taxes  for  the  years  1809  and  1900  tbe 
plaintiff  was  tbe  owner  in  fee,  and  entitled  to 
the  immediate  possession  of  the  property  de- 
scribed, and  is  such  owner,  unless  his  title 
has  been  divested  by  tbe  sale  of  tbe  property 
for  taxes  for  those  years,  and  by  subsequent 
purchase  by  defendant  from  the  county  un- 
der tbe  act  of  1901  (Gen.  Laws  1901,  p.  71). 
permitting  sales  by  the  county  of  lands  pur- 
chased by  it  at  tax  sales ;  tbat  no  redemp- 
tion was  ever  made  from  such  sales,  and  the 
validity  of  wblch  sales  is  not  conceded.  This 
was  supplemented  by  the  testimony  of  plain- 
tiff, to  the  effect  that  he  was  the  owner  of 
the  property  at  the  time  of  the  trial,  unless 
his  title  thereto  t>ecame  forfeited  In  the  man- 
ner indicated;  that  the  lots  described  are 
not  within  the  limits  of  any  Incorporated  city 
or  town,  and  that  defendant  for  more  than 
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two  years  prior  to  tbe  Institution  of  the  ac- 
tlODt  bad  been  and  was  In  actual  possession 

of  the  property. 

Defendant  offered  In  evidence  a  certified 
copy  of  certain  lines  of  the  tax  roll  of  Mult- 
nomah county  for  1900,  which,  In  the  column 
headed  "Value  of  City  and  Town  Lots," 
showed  lots  7  and  10  to  have  been  assessed 
at  $20  each,  the  tax  on  each  being  5S  cents. 
This  was  followed  by  the  Introduction  In  evi* 
dence  of  a  certified  copy  of  the  sheriffs  cer- 
tificates of  sale  of  lots  7  and  19,  disclosing 
as  to  each  that  It  was :  "Assessed  by  the  as- 
sessor of  Multnomah  connty,  state  of  Ore- 
gon, for  connty,  state,  school  and  military 
and  special  school  district  taxes  for  the  year 
1000,  and  city  taxes  for  the  year  1901,  to 
Richard  Clinton,  and  a  tax  thereon  was  lev- 
ied by  the  board  of  county  commissioners  of 
said  county  at  the  February  term  thereof, 
in  the  year  1901,  which  tax  was  extended  up- 
on the  assessment  roll  of  said  connty  for 
said  year,  and  amounts  to  the  sum  of  ^.63 
as  by  said  tax  roll  may  appear ;  and  where- 
as a  warrant  was  attached  to  a  transcript  of 
said  roll  In  tbe  name  of  tbe  state  of  Oregon, 
and  under  the  band  of  the  clerk  of  the  coun- 
ty court  and  tbe  seal  of  the  county  court  of 
said  county,  commanding  tbe  sheriff  and  tax 
collector  of  said  county  to  collect  the  taxes 
as  therein  specified,  and  said  roll  with  such 
warrant  attached,  together  with  a  certificate 
of  the  several  amounts  apportioned  to  be  as- 
sessed upon  the  taxable  property  In  said 
county,  for  state,  county,  school  and  military 
and  special  school  district  and  city  purposes, 
was  delivered  to  the  sheriff  of  said  county; 
and  whereas,  after  due  proceedings  under 
and  pursuant  to  said  warrant,  the  aforesaid 
taxes  on  the  real  property  above  described 
were  and  remained  unpaid,  and  said  sheriff 
was  unable  to  collect  the  same  without  a  sale 
of  said  real  property,  and  thereafter  a  fur- 
ther warrant  was  Issued  and  delivered  to 
said  sheriff  by  the  clerk  of  the  county  court 
of  said  county,  under  bis  hand  and  tbe  seal 
of  the  county  court,  In  the  name  of  the  state 
of  Oregon,  commanding  the  said  sheriff  to 
collect  tbe  said  unpaid  and  delinquent  taxes 
by  levy  on  said  lands  and  real  property.  If 
no  sufficient  personal  property  be  found,  as 
by  said  warrant  may  appear,  and  whereas 
no  personal  property  being  found  out  of 
which  to  make  said  taxes." 

The  remainder  of  the  certificates  Is  In  the 
usual  form,  and  shows  the  property  to  have 
been  advertised  for  sale  on  November  26, 
1901,  but  postponed  from  time  to  time  until 
January  2, 1002,  when  the  tax  sale  was  made 
and  tbe  property  purchased  by  Multnomah 
county,  as  the  bluest  bidder  therefor,  for 
$3.31,  covering  taxes  and  costs,  subject  to 
tbe  right  of  redemption,  etc.  A  deed,  dated 
September  15,  1904,  was  then  lutroduced, 
purporting  to  have  been  executed  by  T.  M. 
Word,  as  sheriff,  to  the  plaintiff  herein,  show- 
ing a  sale  to  plaintiff  of  the  land  by  Mult- 
nomah county*  for  the  consideration  of  $37.- 


36,  under  section  S  of  the  act  of  1901  (Gen. 
laws  1901,  p.  71),  providing  for  the  sale  by 
the  sheriff  of  lands  bid  in  by  the  counties 
for  delinquent  taxes.  The  cause  was  tried 
before  the  court  without  a  jury,  and,  based 
upon  evidence  In  substance  as  above,  a  Judg- 
ment was  entered  for  defendant,  from  which 
plaintiff  appeals. 

H.  H.  Biddell,  for  app^nt  B.  B.  Sea- 
brook,  for  reflpondmt 

KING,  J.  (after  stating  the  fticts  as  above). 
It  Is  maintained  by  the  plaintiff  tbat  It  is 
incumbent  upon  dtfendan^  in  order  to  over- 
come the  admitted  title  in  bim,  to  show  tliat 
all  the  proceedings  essential  to  Jurisdiction, 
in  making  the  sale  for  taxes,  were  complied 
with,  and  tbat  tbe  deed  from  the  sheriff  to 
defendant,  and  certificates  of  sale  from  the 
sheriff  to  the  connty,  together  with  tbe  part 
of  the  tax  roll,  introduced  In  evidence,  is 
inadequate  for  that  purpose.  Defendant  ar- 
gues that  under  section  3123  of  B.  &  C.  Comp., 
a  certificate  of  sale  constituted  prima  facie 
evidence  of  title  in  him,  thereby  shifting  to 
plaintiff  the  burden  of  establishing  that  the 
necessary  Jurisdictional  proceedings,  relating 
to  tbe  sale  fbr  taxes,  were  not  compiled  with. 
"The  well-established  rule,"  says  Mr.  Justice 
Kakln,  In  Ayera  v.  Lund,  49  Or.  303,  3(K>,  89 
Pac.  806,  808,  124  Am,  St  Rep.  1046,  "when 
not  modified  by  statute,  is  that  the  burden 
of  proof  is  on  the  holder  of  the  tax  title  to 
maintain  his  title,  by  affirmatively  showing 
that  tbe  provisions  of  the  law  have  been  com- 
plied wlthj"  further  observing  tbat  "by  sec- 
tion 3127,  B.  &  C  Comp.,  in  case  of  a  tax 
sale  to  a  private  purchaser,  the  deed  Is  made 
prima  fade  evidence  that  the  provisions  of 
the  law  have  been  fully  complied  with.  But 
this  does  not  apply  to  a  purchase  by  tbe 
county,  as  no  deed  Is  provided  for  in  such 
case." 

In  the  case  at  hand  the  purchase  was  not 
made  by  the  defendant  as  a  private  purchas- 
er directly  at  a  sale  for  taxes,  but  through 
the  county;  the  county  holding  a  certificate 
therefor,  which  certificate  was  evidently  In- 
tended to  be  Issued  under  section  8123  of  B. 
&  C.  Comp.,  while  the  deed  held  by  defendant 
was  issued  under  section  3  of  the  act  of  1001 
(Oen.  Laws  1001,  p.  72;  B.  &  C.  Comp.  | 
3123).  This  section.  It  Is  contended,  makes 
the  certificate  prima  t&cle  evidence  that  the 
property  described  therein  was  subject  to 
taxation  at  tbe  time  It  was  assessed;  that 
tbe  taxra  mentioned  therein  were  not  paid 
before  the  certificate  was  issued,  and  that 
all  of  the  acts  and  proceedings,  requisite  to 
tbe  validity  of  the  sale  of  the  property  de- 
scribed, have  been  duly  performed.  But  It 
Is  urged  In  response  that  this  posUlon  Is  un- 
sound, for  the  reason  that  the  property  was 
sold  for  taxes  levied  prior  to  December  1, 
1001,  and  that  section  S7  of  the  act  of  1001 
(Gen.  Laws  1901,  p.  256)  expressly  limits  that 
act  to  instances  invoiving  the  collection  of 
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taxes  thereafter  lerled,  making  It  essential 
tbat  taxes  levied  prior  to  tbe  passage  of  tbe 
act  should  be  collected  un&sr  the  law  then 
la  force,  nnder  which  law  no  certificate, 
showing  a  sale  to  and  a  purchase  by  the 
county,  was  required.  This  provision  injects 
into  the  controversy  much  doubt  as  to  wheth- 
er the  certificates  Involved  were  entitled  to 
be  given  the  prima  facie  effect  claimed  for 
them.  The  writer  Is  of  tbe  opinion  that  it 
was  not  contemplated  by  the  act  of  1901  that 
the  issuanoe  ot  the  certificates  mentioned 
therein  should  constitute  one  of  the  steps 
essential  to  the  collection  -of  taxes ;  that,  un< 
der  either  act,  the  title  to  the  property,  when 
bid  in  by  the  county,  passed  without  the  is- 
suance of  a  certificate,  the  certificate  consti- 
tuting a  muniment  of  title  (mly;  and  that 
the  clause,  "so  far  as  it  relates  to  the  collec- 
tion of  taxes  bo^tofore  levied,"  contained  In 
section  87  of  the  1901  act.  did  not  include, 
nor  was  it  Intended  to  Include,  In  t&ct  or  In 
effect,  the  part  of  the  act  with  referoice  to 
the  issuance  of  certificates  and  prima  facie 
effect  thereof.  And  the  sale  having  been 
made  after  December  1,  1901,  the  law.  so 
tax  as  related  to  the  Issuance  of  certificates 
and  legal  effect  thereof,  if  intended  to  re- 
quire an  Issuance  thereof  to  the  counties,  the 
same  as  to  other  purchasers,  was  applicable 
thereto;  which  view,  if  acceded  to  by  the 
majority,  would  necessitate  an  affirmance  of 
the  Judgment  of  the  trial  court  But  the  ma- 
jority are  ot  the  (pinion  that  the  sale,  having 
been  postponed  from  time  to  time  from  a 
date  when  the  old  law  was  in  force,  altbongb 
made  after  the  new  law  became  (iterative, 
it  was  only  necessary  tbat  all  the  proceed- 
ings conform  to  the  requirements  of  the  pre- 
vious law.  making  the  certlflcates  ineffective 
for  any  purpose,  and  placing  defendant  In 
the  same  position,  in  reference  thereto,  as  If 
the  certificates  to  tbe  county  bad  not  been 
issued;  from  whldi  It  must  follow  tb&t  the 
certlfiCBites  offered  In  evidence  did  not  shift 
to  plaintiff  tbe  burden  of  establishing  tbe  In- 
validity of  the  tax  sale,  but,  so  far  as  this 
elemoit  was  concerned,  left  It  incumbent  up- 
on defendant  affirmative  to  show  that  the 
provisions  of  the  law  were  complied  with. 

Under  this  view,  the  question  remaining  Is 
whether  the  introduction  in  evidence  of  the 
deed  given  by  the  county  to  defendant  had 
the  effect  of  casting  upon  plaintiff  the  onus 
of  establishing  that  a  sale  under  a  tax  pro- 
ceeding to  the  county  was  void.  If  so,  de- 
fendant must  prevail;  otherwise,  the  prima 
fade  showing  of  title  In  plaintiff  has  not 
been  overcome,  and  tbe  Judgment  is  errone- 
ous. In  Ayers  v.  Lund,  It  Is,  in  effect,  held, 
as  hereinbefore  stated,  that  a  tax  deed  Is 
prima  facie  evidence  that  tbe  provisions  of 
the  law  have  been  fully  complied  with,  when 
the  sale  is  to  a  private  purchasw,  but,  as 
no  deed  is  provided  in  a  case  where  a  sale  is 
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to  the  county,  the  rule  thus  invoked  Is  inap- 
pllcabla  In  section  5  of  the  act  ot  1901 
(Oen.  Laws  1901.  p^  78).  It  Is  provided  that 
the  deed  given  thereunder  shall  be  conclusive 
evidence  of  the  regularity  of  and  existence 
of  all  proceedings  necessary  to  pass  title  to 
the  lands  conveyed  therein,  and  of  the  title 
in.  the  grantee,  except  as  to  certain  Jurisdic- 
tional st^  ther^  enumerated,  tinder  the 
rule  announced  In  Martin  v.  White.  63  Or. 
319,  the  concluslvenesB  of  deeds  to  property 
growing  out  of  tax  sales  is  limited  to  irr^n- 
larlties  only.  But  regardless  of  that  feature 
this  deed  oould  not  be  held  to  come  within 
the  clause  specified  in  section  3127,  B.  &  C. 
Comp.,  for  this  deed  Is  in  no  sense  a  tax 
deed,  but  grows  out  of  a  sale  directly  from 
tbe  county.  It  follows.. In  the  absence  of  a 
statute,  that,  under  any  rule  of  construction. 
defoidant'B  deed  cannot  be  heM  prima  fade 
evidence  of  anything  more  than  la  expressed 
therein,  which  does  not  extend  to  tbe  pro- 
ceedings by  which  tbe  county  secured  Its 
title,  and  It  Is  accordingly  Inadequate  to  re- 
lieve defendant  of  tbe  burden' of  affirmative- 
ly establishing  that  the  provisions  of  the  law 
have  been  fully  met. 

It  Is  next  argued  that,  since  plaintiff  must 
recover,  If  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  the 
defendant,  be  must  necessarily  fall,  for  tbe 
reason  that,  under  sections  3128,  3135,  3146, 
more  than  three  years  having  elapsed  after 
the  date  of  tbe  sale  before  tbls  action  was  In- 
stituted, the  plaintiff  Is  barred  from  main- 
taining the  actliMi.  It  has  been  held  by  this 
court  tbat  the  effect  of  these  provisions  is 
limited  to  cases  where  the  defendant  has,  for 
the  statutory  period,  been  In  the  actual  poe- 
sesslon  of  the  property.  In  which  event  "the 
title  thus  acquired  Is  In  the  nature  of  a  pre- 
Bcrlptlre  title."  But,  even  tben,  the  deed 
under  which  tbe  possession  Is  held  "must  be 
sufficient  on  its  face  to  constitute  color  of 
title.  •  •  •  But  when  the  tax  proceedli^ 
la  void,  and  the  tax  sale  purchaser  is  not 
In  possession.  It  Is  beyond  tbe  iMwer  of  the 
Legislature  to  transfer  to  the  purchaser  the 
title  of  the  owner  by  lapse  of  time  alone." 
Martin  v.  White,  53  Or.  319,  100  Pac.  290. 
In  tbe  case  before  us  It  is  not  shown  or  con- 
tended that  this  possession  existed  for  the 
statutory  period :  possession  for  two  years 
only  being  established.  Nor  can  It  be  said 
thnt  this  was  ample  to  come  within  section 
5,  p.  73,  of  the  Act  of  1901,  for  the  deed  In 
evidence  does  not  appear  to  have  been  placed 
of  record,  from  which  time  tbe  llmlt&tloD 
there  provided  begins. 

From  tbe  views  of  the  majority  thus  an- 
nounced, it  follows  that  the  Judgment  of  the 
circuit  court  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial;  and  it  is  so  or^ 
dered. 
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WATTS  T.  STATE  SPIRITUALISTS*  ASS'N 

or  OREGON. 

(Supreme  Court  of  Oregon.  March  22,  l&ia) 
1.  JnsncxB  or  tbb  Peaci  Q  160*)— Afpul— 

NOTICB. 

Under  Sen.  Iaws  1901,  p.  77,  providing 
that  a  notice  of  appeal  shall  be  Bumcleot  if  it 
coataios  the  title  of  tbe  cause,  the  names  of  the 
parties,  and  notifies  the  adverse  party  that  an 
appeal  is  taken  to  the  Supreme  or  circuit  court, 
as  the  case  may  be,  from  the  Judgment  or  some 
specified  part  thereof,  a  notice  was  sufficient 
where  it  was  addressed  to  appellee  and  his  at- 
torney, and  stated:  "Defimdant  herein  appeal* 
from  the  judgment  of  the  joatloe  court  fbr  Port- 
land district  •  •  *  in  favor  of  plaintiff  and 
against  defendant  herein  to  the  drcnit  court." 

[Ed.  Note.— for  other  cases,  see  Justices  of 
the  Peace,  CenL  Dig.  H  Dm:.  Dig.  i 


2.  Jdstices  or  thk  Pzaoi  (S  160*)— Appeazt— 
Obal  Notice  —  Subsexiubnt  W bitten  No- 
tice. 

That  defendant  In  Justice  court  fitlled  to 
perfect  its  appeal  by  giving  bond  pursuant  to 
the  oral  notice  given  at  the  trial  did  not  prej- 
udice its  right  to  take  a  new  appeal  within  the 
time  allowed  by  law  by.  giving  written  notice 
thereof. 

[Ed.  Note^For  other  casea,  see  Jnsticee  of 
the  Peaces  Dee.  Dig.  |  IW.*] 

Appeal  from  drcnit  Court,  Multnomali 
County;  C.  U.  Gantenb^n,  Judge. 

Action  by  Jolm  F.  Watts  against  the  State 
Splrltiulists*  Association  of  Or^on.  From  a 
Judgment  for  plaintiff  In  the  jostlce'B  court, 
defendant  appealed  to  the  circuit  court,  and 
from  an  order  dismlsalng  the  appeal  defend- 
ant appealed  to  the  Supreme  Court  Re* 
versed  and  remanded. 

On  August  13,  1006,  plaintiff  recovered  a 
Judgment  against  defendant  In  the  Justice 
court  for  Portland  district,  Multnomah  coun- 
ty, for  the  sum  of  $112.05.  Defendant  gave 
oral  notice  of  appeal  In  open  court  on  the 
day  the  judgment  was  rendered,  and  did 
nothing  further  to  perfect  such  appeal  in 
pursuance  of  the  oral  notice,  and  afterwards, 
on  the  10th  day  of  September,  1908,  served 
and  filed  a  written  notice,  of  which  the  fol- 
lowing Is  a  copy:  "in  the  Justice  Court  for 
Portland  District,  Multnomah  County,  Ore- 
gon. John  F.  Watts,  Plaintiff,  v.  The  State 
Spiritualists'  Association,  a  Corporation,  De- 
fendants. To  John  F.  Watts  and  John  Ditch- 
bum,  His  Attorney:  You  and  each  of  you 
will  please  tal(e  notice  that  the  defendant 
herein  appeals  from  the  Judgment  of  the  Jus- 
tice court  of  Portland  district,  Miiltnomah 
county,  Oregon,  in  favor  of  plaintiff  and 
against  defendant  herein  to  the  circuit  court 
of  Multnomah  county,  Oregon.  Harry  Yanck- 
wlch.  Attorney  for  Defendant."  Defendant 
thereafter  filed  a  sufficient  undertaklog  to 
perfect  the  appeal.  A  motion  to  dismiss  the 
appeal  for  Insufficiency  of  the  notice  was 
sustained  by  the  lower  court,  and  defendant 
appeals. 


Harry  Tanckwlcb,  for  appellant  John 
Dltdibnm  and  John  F.  Watt^  for  respond- 
mt 

McBRIDB,  J.  (after  atatlng  the  facta  bb 
above).  Tbe  statute  In  forca  when  the  writ- 
ten notice  of  appeal  was  served  Is  as  fol- 
lows: "Such  notice  shall  be  suffldrat  If  It 
contains  the  tide  of  fbe  cause,  the  names  of 
the  parties  and  notifies  the  adverse  party 
or  bis  attorney  that  an  appeal  Is  taken  to 
the  supreme  or  circuit  coort  as  the  case  may 
he,  from-  the  Judgment  order  or  decree,  or 
some  specified  part  tliereof."  Seas.  Laws 
1901,  p.  77.  In  Anderson  v.  megley,  54  Or. 
102,  102  Pac.  008,  we  had  occasion  to  con- 
stme  the  statute  above  Quoted,  and  to  call 
attention  to'  the  fftet  that  Its  provisions  had 
very  much  r^axed  the  rule,  theretofore'  pre- 
valllnft  In  regard  to  the  descriptlott  of  the 
Judgment  required  In  a  notice  of  appeal.  We 
think  that  the  notice  In  the  case  at  bar  Is 
entirely  within  the  rule  announced  In  that 
case,  and  that  It  is  sufficient 

The  fact  Uiat  defendant  foiled  to  perfect 
Its  appeal  pursuant  to  the  oral  notice  given 
It  at  the  trial  could  not  prejudice  Its  right 
to  take  a  new  appeal  within  the  time  allow- 
ed by  law.  Where  an  appeal  has  been  taken 
and  perfected*  ttie  defoidant  cannot  abandon 
It  and  take  a  new  appeal,  but  where  the 
first  appeal  has  not  been  perfected,  a  seetrnd 
anieal  may  be  taken.  Nestucca  Wagon  Road 
Co.  T.  Landlngham,  24  Or.  4S8.  83  Pac.  868. 
An  appeal  Is  not  perfected  until  the  under- 
taking required  by  the  statute  has  been  filed 
and  the  time  allowed  by  law  within  which  to 
ezc^  to  the  sufficiency  of  ttie  sureties  has 
expired.  Laws  1001,  p.  77. 

In  the  case  at  bar  no  undertaking  was  ever 
filed  pnranant  to  the  first  notice.  Therefore 
no  appeal  was  ever  taken  by  virtue  of  It 

The  Judgment  of  the  lower  court  la  re- 
versed and  the  cause  remanded. 


UORGAN  V.  3.  W.  ROBINSON  CO. 
(L.  A.  2.4150 

(Supreme  Court  of  California.   March  4,  1010.) 

1.  Appeal  and  Ebbob  (S  033*)— Obdeb  OaAirr- 
IMG  New  Trial— Review. 

An  order  granting  a  new  trial  generally 
will  be  affirmed  <m  appeal*  If  it  could  properly 
be  granted  on  any  of  the  grounds  assigoed. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3775;  Dec.  Dig.  %  033.*] 

2,  Appeal  and  Ebsob  (|  850*)— Obdeb  Grant- 
IMO  New  Tbial— Review— Gboonds. 

Though  an  order  granting  a  new  trial  de- 
clared that  the  motion  was  granted  for  one  or 
more  reasons  only,  the  appellate  court  may  con- 
sider any  other  assignment  on  which  the  mo- 
tion should  have  been  granted,  to  sustain  the 
order,  subject  to  the  limitation  that  the  court 
may  limit  Its  order  granting  the  motion  so  as  to 
exclude  as  a  ground  for  its  action  the  Insuffi- 


•Vor  othir  eases  see  saau  tople  and  leetioa  mJMBlIB  la  Dte.  A  Am.  Diss.  1907  to  date,  A  Bepertar  Indsus 
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ciency  of  tlie  eridence.  pforUed  tbe  oonrt  M 
declares  ta  tbe  order  itself. 

[Ed.  Note.— Fop  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Ii  8423,  S424;  Dec  Dig.  f 
866.*] 

8.  APPEAL  AND  EUOB  (I  717*)— OBDEB  GbaMT- 

iiTO  New  Trial  —  Review  —  Opinion  or 

Tbial  Coubt. 

On  review  of  an  order  grantiDg  a  new  trial, 
tbe  appellate  coart  coald  not  notice  the  opinion 
of  tbe  trial  court  whether  aothenticateif  as  a 

Krt  of  the  bill  of  exceptions  or  not,  but  must 
>k  to  tbe  bill  of  exceptions  and  to  the  order 
eraoting  the  motion,  aod,  if  it  might  properly 
BETe  M«n  granted  on  the  groand  that  the  evi- 
dence on  any  material  issue  was  not  sufficient 
to  sustain  the  verdict,  the  order  must  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2967 ;  Dec.  Dig.  8  717.*] 

4.  New  Tbiai.  (i  72*)— Weioht  or  EviDEncx 
— OomjcmNo  Evidence. 

A  trial  court,  if  satisflecl  that  the  verdict 
is  against  tbe  weight  of  the  evidence,  should 
grant  a  new  trial,  though  on  the  same  conflict 
the  appellate  court  would  be  bound  by  the 
verdict. 

[E4.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  146-148^  Dec  Dig.  i  72.*] 

5.  Appeal  and  Ebbob  (|  933*)— Obdeb  Obakt- 

iNa  New  Thial— Review— Pbmuiiptiors. 
On  appeal  from  aa  order  granting  a  new 
trial  after  verdict  based  on  connicting  evidence, 
the  appellate  coart  must  presume,  in  support 
of  the  order,  that  the  trial  Judge  believed  the 
verdict  contrary  to  the  weight  of  the  evidence, 
and  based  the  order  on  sucb  belief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %  3775;  Dec  Dig.  |  m*] 

6.  Habtbb  and  Sebvakt  (S  226*)~lNjnBiN 
TO  Sebtant— AssnuBD  Rise— Nbolxobnce. 

Plaintiff,  a  carpenter,  employed  to  do  cer- 
tain worlc  in  an  elevator  shaft,  was  injured  by 
the  sudden  operation  of  the  elevator  by  another 
of  defendant's  servants  without  warning.  Plain- 
tiff and  the  elevator  man  had  agreed  Hiat,  be- 
fore the  elevator  was  moved,  the  operator  would 
call  out  to  plaintiff,  and  should  not  move  the 
elevator  until  answered,  "All  right"  He  did 
move  it  without  calling  out  and  plaintiff  was 
injured.  Held  that,  though  plaintiff  assumed 
tbe  risk  of  injury  involved  In  workiog  in  the 
abaft,  be  did  not  assame  the  risk  of  the  negligent 
nse  of  the  elevator  by  defendant,  nnder  tbe  rule 
that  an  employ^  by  voluntarily  putting  btmself 
Id  a  place  of  danger  does  not  thereby  neces- 
sarily assome  the  risk  <rf  Injuiy  from  hi«  em- 
ployer's want  of  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  650-667;  Dec.  Dig.  S 
226.*] 

7.  Habtbb  and  Sebtant  (S  18S*)— Injubibs 
TO  Sebvant— "Fellow  Sebvantb." 

A  carpenter  engaged  in  the  coastmction  of 
a  building  and  a  man  opetating  a  freight  eleva- 
tor In  a  retail  store  are  engaged  In  different  de- 
partments of  labor,  end  are  not  "fellow  serv- 
ants," under  Civ.  Code,  8  1970.  as  amended  by 
St.  1907,  c.  97,  limiting  the  fellow-servant  rule 
to  cases  of  servants  <^  tbe  same  master  engaged 
in  the  same  department  ot  labor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  373;  Dec.  Dig.  I  183.* 

For  other  definitions,  see  Words  and  Pfarasee, 
vol.  8,  pp.  2716-2730;  vol.  S,  p.  7662.] 

8.  Masteb  and  Sebvant  (|  137*}— iNjuBiEa 

TO  Sebvants — Negligence. 

Where  plaintiff,  before  entering  an  elevator 
shnft  in  defendant's  building  to  do  certain  car- 
penter work,  agreed  with  the  elevator  operator 


that  he  slioald  not  move  the  elevator  without 
warning,  nor  nntll  he  had  received  plaintifTs 
reply  '  All  right,"  the  (orator's  movement  of 
the  elevator  without  such  warning,  resulting  in 
plaintiff's  Injury,  constituted  actionable  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Uaster  and 
Servant,  Gent  Dig.  1 278;  Dec  Dig.  1  137.*] 

Department  1.  Appeal  firom  Superior  Court, 
Loe  Angeles  County;  Cttas.  Monroe,  Judge. 

Action  by  Robert  F.  Morgan  against  the 
J.  W.  Robinson  Company.  Fnm  an  order 
granttng  defendant  a  new  trial,  plalntifl  ap- 
peals. Affirmed. 

Charles  Lantz,  Ernest  E.  Wood,  and  Wal- 
ton J.  Wood,  for  appellant  Hnnsaker  & 
Britt  and  Hamilton  A.  Bauer,  for  xcBpond- 
ent 

SLO^,  J.    This  Is  an  action  to  recover 
damages  for  personal  Injarles.    The  J.  W. 
Robinson  Company  was  conducting  a  depart- 
ment store  In  a  building  situate  on  Broad- 
way street  In  the  city  of  Los  Angeles.  Dur- 
ing tbe  year  1906  it  commenced  the  construe- 
tlon  of  a  second  building  to  adjoin  tbe  rear 
of  tbe  one  already  occupied  by  It,  wltb  the 
purpose  of  connecting  tbe  two.    Tbe  work 
was  done  under  a  contract  with  one  Low, 
who  agreed,  for  a  commission  on  tbe  cost  of 
labor  and  materials,  to  supervise  tbe  con- 
struction and  attend  to  tbe  buying  of  mate- 
rials and  tbe  hiring  of  labor  necessary  in  tlie 
constnictlon  of  said  new  building  by  tbe 
Robinson  Company.    Morgan,  the  plaintiff 
herein,  was  employed  by  Low  as  a  carpenter, 
and  was  engaged  In  work  under  Low's  direc- 
tion for  a  number  of  months.   At  tbe  rear 
of  the  old  building  there  was  a  freight  ele- 
vator Inclosed  In  a bricli  shaft  Inthecourse 
of  the  construction  of  tbe  new  building  It 
became  necessary  to  enter  said  shaft  for  the 
purp(»e  of  doing  certain  carpenter  work  In 
connection  with  tbe  bridging  between  the 
floors  of  the  two  buildings.  Morgan  and  an- 
other carpenter  named  Patchen  were  direct- 
ed by  the  foreman  to  drive  a  hole  into  the 
elevator  shaft  and  do  this  work.  l%ey  had 
been  engaged  In  work  Inside  the  shaft  for 
two  or  three  days  when  Morgan  received 
the  injury  upon  which  this  action  Is  tmsed. 
Connected  wltb  tbe  elevator  were  heavy  met- 
al counterweights  which  moved  up  or  down 
In  the  direction  opposite  to  that  taken  by  tbe 
elevator.  Morgan  and  Patcben  were  at  work 
preparing  wooden  forms  or  moulds  to  hold 
tbe  concrete  wblcb  was  to  be  put  aronnd  a 
steel  beam  wUch  went  tbrou^  tbe  shaft. 
Morgan  waa  seated  upon  this  beam,  which 
was  in  close  proxlmlly  to  the  line  of  moT-e- 
ment  of  the  counterweights.   Tbe  elevator 
bad  been  at  a  standstill  at  the  next  floor 
above  the  carpenters.  The  operator  started 
the  elevator  upward,  whereupon  the  welgfhts 
descended  and  struck  Morgan,  inflicting 
on  him  the  Injuries  complained  of.   The  trt- 
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al  resulted  Id  a  verdict  In  hia  favor  for  $5,- 
000.  A  motion  for  new  trial  was  Interposed 
hj  the  defendant,  and  this  motion  was  grant- 
ed by  the  court  This  appeal  Is  by  the  plaln- 
tUt  from  the  order  granting  the  defendant's 
motion  for  a  new  trial. 

The  theory  of  the  plaintiff  was  that  when 
lie  and  Patchen  commenced  to  work  in  the 
ihaft,  they  had  made  an  agreement  or  come 
to  an  understanding  with  Pfaeffle,  the  ele- 
vator operator,  to  the  effect  that  Pfaeffle 
Bbonld  give  warning  by  shouting  to  them  be- 
fore starting  his  elevator,  and  tbat  be  had 
followed  this  course  during  the  two  or  three 
days  preceding  the  accident  On  the  occa- 
tioD  of  plalntifTs  Injury,  however,  no  such 
warning  had  been  given,  and,  In  consequence, 
Morgan  had  failed  to  put  himself  in  a  posl- 
tloQ  of  safety  and  bad  been  struck  by  the  de- 
Bceodiog  weights.  The  defendant  on  tbe 
other  hand,  contended  that  explicit  Instruc- 
tions had  been  given  to  the  elevator  operator 
to  the  effect  tbat  tbe  elevator  was  not  to  be 
operated  while  tbe  carpenters  were  at  work 
In  tbe  shaft  and  that  Morgan  and  Patchen 
had  directed  Pfaeffle  to  run  bis  elevator  In 
disregard  of  these  Instructions,  which  bad 
been  brought  to  their  notice,  stating  tbat 
there  was  no  danger,  and  tbat  they  would  not 
taiterfere  with  tbe  elevator.  Tbe  motion  for 
new  trial  was  based  on  various  grounds,  In- 
cladlog  the  Insufficiency  of  the  evidence. 
The  order  granting  the  new  trial  was  gen- 
eral in  Its  terms.  It  stated  merely  that  de> 
fendant's  motion  for  new  trial  "is  ordered 
to  be  and  the  Mme  la  hereby  granted.", 

There  can  be  no  question,  under  the  set- 
tled rule  of  thla  court  that  where  an  order 
tcrantlng  a  new  trial  la  thus  general  In  Its 
terms.  It  will  be  affirmed  If  it  could  properly 
hare  been  granted  on  any  of  the  grounds 
assigned.  White  v.  MerrUl.  82  Cal.  14,  22 
Pac  1129;  Kanffman  v.  Haler,  M  Cal.  269. 
29  Pac  4Slt  18  L.  H.  A.  124;  Newman  t. 
Orerland  Pac.  By.  Co.,  132  Cal.  78,  04  Pac. 
110;  Ben  Lomond  Wine  Co.  t.  Sladky,  141 
CaL  619;  n  Pnc.  332;  Iliompscm  t.  Cal.  Cons. 
Col,  148  CaL  85,  82  Pac.  367;  Wendllng  Lum- 
ber Co.  t.  Glenwood  Lumber  Co.,  168  Cal.  411, 
85  Pae.  1020.  Even  ttaoiq^  the  ordw  declare 
In  terms  tbat  the  motion  is  granted  for  one 
or  more  leaaons  only,  the  app^te  court  Is 
not  precluded  from  consldwtng  any  other 
asignment  upon  which  the  motion  ^uld 
have  be«ii  granted.  Kanffman  t.  Haler,  su- 
pra. This  rnle  Is  subject  to  tbe  one  llmita- 
tfwi  that  tbe  trial  court  may  limit  its  ordor 
granting  fbe  motion  ao  as  to  exclude,  as  a 
ground  for  its  action,  the  Insnffleiency  of  the 
evidence  (Weisser  S.  P.  Ry.  Ga,  148  Cal. 
^6.  83  Pac.  430),  but  such  exclusion,  to  be 
effectual,  most  be  declared  in  the  order  It- 
ceir.  Weisser  t.  8.  F.  Co.,  supra;  Ben  Lo- 
mond Wine  Co..r.  Sladky,  supra;  Newman 
T.  Overland  Pac.  Ry.  Co.,  supra. 

In  the  case  at  bar  the  transoipt  contains 
what  purports  to  be  a  copy  of  the  opinion  of 


the  court  In  granting  the  motion,  and  this 
opinion  places  the  order  solely  upon  a  sup- 
posed error  of  the  trial  court  In  Instructing 
the  jury.  It  expressly  declares  the  concur- 
rence of  the  learned  judge  in  the  findings  of 
the  jury  on  disputed  issues  of  fact  This 
opinion  Is  not  Included  in  the  bill  of  excep- 
tions and  la  no  pert  of  the  record,  but  even 
though  it  bad  been  duly  authenticated.  It 
could  not,  under  tbe  authorities  already  cit- 
ed, be  considered  for  any  purpose  on  this  ap- 
peal There  is,  therefore,  no  merit  in  the  ap- 
pellant's contention  tbat  we  are  here  to  treat 
that  opinion  as  declaring  tbe  views  of  the 
trial  judge  on  the  question  of  tbe  sufficiency 
of  tbe  evidence.  "We  must  look  solely  to  the 
bill  of  exceptions  and  to  tbe  order  granting 
a  new  trial,  and  if  that  order  might  properly 
have  been  granted  upon  tbe  ground  tbat  the 
evidence  on  any  material  issue  was  not  suf- 
ficient to  sustain  the  verdict  the  order  must 
be  affirmed. 

On  the  question  whether  or  not  Morgan 
was  Informed  when  be  went  to  work  that 
the  elevator  operator  bad  been  directed  not 
to  run  tbe  elevator  during  the  time  tbe  work 
was  In  progress,  and  bad  In  the  face  of  that 
Information  directed  the  operator  to  go  ahead 
and  run  the  elevator  nevertheless,  there  is 
a  clear  conflict  of  evidence.  The  operator 
himself  testified  that  tbe  facta  were  as  con- 
tended by  defendant,  whereas  Morgan  and 
Patchen  testified  to  the  contrary.  While  an 
appellate  court  will  not  review  a  finding  or 
a  verdict  where  tbe  evidence  shows  a  sub- 
stantial conflict  the  trial  court  Is  guided  by 
very  different  considerations.  Notwithstand- 
ing such  conflict  the  court  below.  If  satiafled 
tbat  the  verdict  Is  agalnaC  the  weight  of  the 
evidence,  may,  indeed  should,  grant  a  new 
trial,  although  upon  the  same  conflict  tbe 
appiOIate  court  would  be  bound  by  tbe  ver- 
dict Estate  of  Martin,  118  CaL  470,  45  Pac 
818;  Drathman  t.  Cohen,  130  Cal.  310.  73 
Pac.  181.  We  must,  tberefore.  In  support  of 
tbe  order,  assume  that  the  judge  below  be- 
lieved the  verdict  of  the  jury  to  be  contrary 
to  the  weight  of  the  evidence  on  this  issue, 
and  based  tbe  order  on  this  bellel  We  can- 
not say,  on  the  record  before  us,  that  thla 
conclusion  Involved  an  abuse  of  discretion. 
The  appelant  does  not  question  tbe  correct- 
ness of  the  instruction  which  told  the  Jury 
that  if  the  facts  were  as  testified  to  by  Pfaef- 
fle, plalntUTs  conduct  amounted  to  an  as- 
sumption of  tbe  risk  of  injury  resulting  from 
the  mnnlng  of  the  elevator,  and  we  have  no 
doubt  tbat  It  was  correct  as  matter  of  law. 

Inasmuch,  however,  as  the  case  must  be 
tried  anew,  it  will  be  well  to  consider  wheth- 
er the  court  was  in  fact  in  error  In  giving 
tbe  tnstmctlon  whlcb  was  treated  by  it  In 
its  opinion  as  furnishing  a  ground  tar  grant- 
lug  the  motion.  Tbat  instruction  reads  as 
follows:  **Tbe  plaintiff  when  he  was  Injured 
was  engaged  In  a  dangerous  undertaking,  and 
he  knew  it  was  dangerous  when  be  under- 
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took  It  The  elevator  man  knew  tbat  tbe 
plalDtlfl  was  at  dangerous  work  In  the  ele- 
vator shaft  Now,  if  nothing  else  was  said 
and  no  other  Instructions  were  ffly&x  by  their 
snperlors,  and  the  plaintiff  and  the  elevator 
man  agreed  that  before  the  elevator  was 
moved  tbe  elevator  man  would  eall  out  to 
the  plaintiff  and  bis  associate  and  tbat  be 
would  not  move  it  until  they  answered,  'All 
right'  and  be  did  move  it  without  calling 
out  >2id  tbe  plaintiff  was  Injured  by  reason 
of  such  fallnre,  then  the  plaintiff  to  entitled 
to  recover.** 

If  we  could  look  to  the  opinion  of  the  learn- 
ed Judge  below.  It  would  appear  tbat  he 
came  to  tbe  conclusion  that  under  the  facts 
BUKKwed,  tbe  idaintlff  assumed  the  rl^  of 
Just  such  an  occurrence  as  the  one  that  caus- 
ed his  injury.  It  is  now  urged  by  respondent 
tbat  tbe  order  appealed  from  should  be  affirm- 
ed for  this  reason.  We  tblnk,  however,  that 
such  a  holding  would  involve  an  unwarrant- 
able extension  of  the  doctrine  of  assumption 
of  risk.  If  all  tbe  drcumstancee— including 
the  location  of  tbe  plaintiff,  the  condition  and 
meUiod  of  operation  of  tbe  levator,  and  tbe 
prerlons  relations  between  tbe  plaintiff  and 
Pfaeffle— were  such  as  to  impose  npcm  Pfa^ 
fle,  as  an  •'ordinarily  prudent  man,"  the  duly 
of  giving  warning  before  starting  the  eleva- 
tor, then  his  &llnre  to  give  warning  was  neg- 
ligence. That  the  plaintiff,  by  going  into  the 
abaft  to  work,  assumed  all  tlsks  naturally 
and  obviously  incident  to  the  pb^cal  sltea- 
tlon  Is  clear.  It  is  apparent  that  there  must 
be  a  certain  degree  of  danger  involved  in 
working  in  a  shaft  within  whltA  an  elevator 
is  bebig  operated.  _  Tbat  danger  plaintiff  was 
aware  of,  and  It  was  assumed  by  him.  But 
he  was  not  bound  to  assume  the  rUk  wUch 
would  result  from  the  Diligent  use  by  de* 
fendant  of  t^e  instrumaitalitiea  used  in  tbe 
place  of  work,  and  bis  testimony  Hbat  he 
"took  the  diance"  is  not  to  be  interpreted  to 
mean  that  he  assumed  the  risk  of  such  negli- 
gence. The  authorities  seem  clear  to  the  ef- 
fect that  an  employe  voluntarily  putting  him- 
self in  a  place  of  dangn  does  not  thereby  nec- 
essarily asmme  the  risk  ot  Injury  from  the 
want  of  care  of  bis  employw.  Texas,  etc^ 
R.  B.  Co.  V.  Kelly,  9B  Tex.  128,  80  S.  W. 
78;  Schuls  V.  Chicago,  etc..  By.  Co.,  07  Minn. 
271,  S9  N.  W.  182;  Malcolm  Fuller,  102 
Mass.  leo,  25  N.  a  83;  Texas  Mex,  By.  Ca 
V.  Hlggins,  44  Tex.  Civ.  App.  S23,  99  S.  W. 
aoo;  Vindicator  Cons.  O.  M.  Co.  v.  Xlrst- 
brook.  36  Colo.  488,  88  Pac.  313;  UL  Steel 
Ca  V.  ZtemkowSkl,  220  111.  824,  77  N.  BL  190; 
4  U  a  A.  (N.  &)  1161;  Moran  v.  Harris,  63 
Iowa,  890,  19  K.  W.  278.  In  TKOs  Hex.  i^. 
Ca  V.  HIgglns,  snpra,  the  rule  Is  thus  stated: 
"The  risk  assumed  ^  a  sorant  as  incident 
to  bis  employment  precludes  negligence  of  the 
master  which  adds  to  or  angmoite  the  risk, 
unless  such  neglis^ce  and  the  sup»added 
dangar  incident  thereto  were  known  to  t2ie 
employfi,  or  he  bad  such  facts  in  mind  as 
charged  him  with  such  knowledge.  He  has 


the  right  to  preeome  and  act  upon  the  pre- 
sumption that  Ibe  master  will  exercise  ordi- 
nary care  in  the  conduct  of  his  business  to 
prevent  anything  being  dons  which  wlU  in- 
crease tbe  danger  inckient  to  tala  employ- 
ment" Ap[^ing  the  doctrine  to  t^e  facts  of 
this  casc^  tbe  plaintiff  did  not  assume  tbe  rift 
that  he  would  be  injured  by  Pfaeffle's  ne^- 
gent  management  of  tbe  elevator,  unless  he 
had  reason  to  anticipate  such  n^lgenca 
Whether  Pfaeffle  was  negligent,  whether  his 
negligence  caused  plaintlfTs  injury,  and 
whetbor  plaintiff  was  bound  to  foresee  tlie 
likelihood  tiiat  such  negligence  would  occur, 
w^  all  questitHis  of  fiict  which  m^t  oil 
this  record,  have  been  found  in  favor  of 
plalntUfL  If  so  found,  the  defense  of  assump- 
tion of  risk  would  have  been  negatived. 

It  Is  urged,  however,  that  If  the  llabUlty  of 
defendant  is  to  be  rested  on  tbe  n^l^enoe  at 
Pfaeffle,  tbe  plaintiff' is  iveduded  from  recov- 
ery by  the  fact  that  he  and  Pfaeffle  were  fel- 
low servunts.  Such  was  the  holding  In  Mann 
V.  O'SuUivan,  126  QO.  61,  58  Pac.  370,  77  Am. 
St  Bep.  149,  a  case  somewhat  similar  to  the 
one  at  bar.  But  since  the  decision  in  the 
case  Just  dted  section  1870  of  tbe  CIvU  Code 
has  been  amended.  St  1907,  p.  lift,  The  ac- 
cident to  Morgan  occurred  after  the  amend- 
ing statute  had  taken  effect  As  tbe  law  now 
reads,  the  exemption  of  an  empk^r  from  lia- 
bility for  injuries  sustained  by  a  swvant 
throng  the  ne^lgence  at  a  feHow  suvant 
Is  limited  by  the  proviso  that  liability  shall 
exist  when  flie  Injury  resolts  "from  tbe 
wrongful  act  neglect  or  default  at  a  co-«m- 
ploy6  engaged  In  another  department  of  labor 
from  that  of  the  employe  injnred."  We  need 
not  here  undertake  to  define  with  predsloa 
the  term  *^^rtment  of  labM."  Wtaaterar 
may  be  tbe  exact  meaning  of  the  phrase^  It 
can  require  no  argument  to  show  that  a  car- 
penter occupied  in  the  construction  of  a 
building  and  a  man  tolerating  a  freight  le- 
vator used  In  a  retail  store  are  oigaged  In  dif- 
ferent **d^rtmait8  of  latior.'*  From  these 
views  it  follows  that  tbe  mere  fact  that  Mor- 
gan went  to  work  In  the  elevator  shaft  know- 
ing that  there  was  an  element  of  danger  in 
so'woiUng,  did  not  necessitate  the  ctmclusion 
that  he  therelQr  assumed  the  risk  of  any  In- 
Jury  that  might  be  sustained  by  him. 

While  tbe  standard  of  care  required  under 
glvoi  circumstances  is  ordinarily  a  question 
<ff  fact  and  one  for  ttw  determination  of  the 
Jury,  we  should  not,  if  this  were  the  only 
questitni  In  the  case,  be  Inclined  to  hold  that 
tbe  court  erred  in  declaring  in  the  Instruc- 
tion quoted,  tbat  on  tbe  facts  suHweed,  plain, 
tiff  was  entitled  to  reoovor.  Where  the  facte 
are  such  that  the  only  reasonable  inference 
is  that  of  want  of  cue^  the  court  nu^  pn^ 
wly  charge  tbat  ne^lg»oe  is  shown  as  mat- 
ter of  law.  We  think  that  the  record  before 
us  leaves  no  room  for  doubt  tbat  Pfaeffle 
showed  a  lack  of  due  care  if,  after  having 
agreed  with  plaintiff  to  give  warning  b^re 
starting  his  elevator,  be  did  start  it  without 
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etvlof  sndi  wtmlnE.  Nor,  oa  the  focts  nip- 
posed  and  found  by  the  jury,  can  It  be  said 
that  Morgan  bad  any  reason  to  anticipate 
sucb  negligence.  Bu^  inasmnch  as  tbe  evi- 
dence may  be  different  on  another  trial,  we 
think  It  wonld  be  safer  to  submit  to  the  Jury 
the  qnestlons  vhetber.  In  violating  tb9  al- 
leged agreement,  Ffaeffle  was  negligent,  and 
whether  plaintiff  should  have  foreseen  the 
lUEellhood  of  such  violation. 

There  are  other  grounds  on  which,  as  re- 
spondent claims,  the  order  might  be  support- 
ed. It  will  hardly  be  necessary  to  refer  to 
these  in  detail.  The  alleged  errors  In  admit- 
ting evidence.  If  they  were  errors,  vece  too 
trivial  to  be  regarded  as  prejudicial.  The  in- 
struction that  plaintiff  and  the  operator  were 
fellow  servants  was  properly  refused,  for 
reasons  above  stated.  The  question  of  as- 
sumption of  risk— concerning  which  an  In- 
struction requested  by  defmdant  was  refused 
—was  sufficiently  covered  by  Instmctiona  giv- 
en. The  requested  instruction  defining  con- 
tributory negligence  might  weU  have  been 
given,  although  the  failure  to  give  It  was  per- 
haps, under  the  peculiar  facts  of  the  case, 
not  harmful  to  defendant. 

The  order  Is  affirmed. 

We  concur:  ANOELLOTTI,  7.;  SHAW,  J. 


WBSTBRFELD  et  al.  v.  NEW  YORK  LIFE 
INS.  CO.    (S.  F.  4,049.) 

(Supmne  Gonrt  of  California.    March  1, 
1810.) 

1.  Appeal  and  Ebbob  ^  1097*)  —  Law  or 

OASG— DOCTBINB. 

Where  upon  appeal  the  Supreme  Court 
states  in  its  opinion  a  principle  or  rule  neces- 
sary to  the  decialoD,  that  principle  or  rule  be- 
comes the  law  of  the  case,  and  must  be  adhered 
to  throughout  its  subsequent  progress,  both  in 
the  lower  court  and  upon  subsequent  appeal, 
and  this,  although  in  its  subsequent  considera- 
tion the  Supreme  Court  may  be  clearly  of  the 
opinion  tiiat  the  former  decision  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent.  Dig.  H  4358-4308;  Dec.  Dig.  | 
1007.*] 

2.  Appeai.  and  Ebbob  (!  1090*)— Fobueb  Ap- 
pEAL-<;ouPLAinT— Amended  Comfuint. 

Where  the  cwoplaint  upon  which  an  action 
was  tried  prior  to  a  former  appeal  failed  to 
state  a  cause  of  action  for  damages,  and  a  tbiiil 
amended  complaint,  in  a  subsequent  trial,  had 
not  been  changed  as  far  as  an;  possible  claim 
for  damages  was  concerned,  but  was  directed 
to  another  matter,  the  amended  complaint  oc- 
cupies no  stronger  position  on  a  subsequent  ap- 
peal than  the  origmal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di*.  S  4375 ;  Dec.  Dig.  I  1009.*] 

3.  Appbal  ako  Ebbob  (J  1097*)— Decision  on 
FoBifBB  APPEAL— Law  of  Case. 

The  decision  of  the  Suprente  Conrt  upon 
a  former  appeal,  upon  a  matter  properly  pre- 
sented, and  one  whose  decision  was  proper  as  a 
guide  to  the  conrt  below  on  a  new  trial,  Is  to 
be  deemed  the  law  of  the  case  upon  a  snbse- 
qnent  appeal,  though  It  may  not  have  been  ab- 
solutely necessary  to  the  determination  ot  the 


question  whether  the  Judgment  appealed  from 
should  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  H  4368-4868;  Dee.  Dig.  f 
1007.*] 

4.  Fbaud  (I  47*)  —  Plbadzhq  —  OracFUiHi^ 

COHPBOlflSB— DaHAOES. 

If  the  measure  of  damages  for  fraudulent- 
ly Inducing  the  compromise  of  a  disputed  claim 
M  not  the  face  of  the  claim,  a  complaint  to 
recover  such  damages  must  contain  some  allega- 
tions by  which  the  amount  (Mf  the  plaintiff's 
damage  may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  42;  Dec.  Dig.  f  47.*] 

B.  INBUBANCK  (J  630*)  —  PeXADINO  —  COM- 
PLAINT—VALUE  or  Claiu. 

In  an  action  on  a  life  inannnce  policy,  an 
averment  in  the  complaint  that,  "except  for  the 
fraud  and  deception  practiced  upon  them  by 
defendant,  plaintiffs  would  not  have  surrender- 
ed Bald  policy  for  any  sum  less  than  the  sum 
of  $10^000"  was  not  an  all^tloa  of  the  valoe 
(rf  the  claim  upon  the  policy. 

[Ed.  Note.— For  other  oues,  see  Insurance, 
Dec.  Dl«.  I  639.*] 

6.  Compromise  and  Settleubnt  (|  IS*)— Re- 
scission —  RsffroBATiON  OF  CONBIDEBATION 
— Pleading. 

Where  plaintitfa  had  received  a  sum  of 
money  upon  a  compromise  of  a  disputed  claim, 
and  the  court  on  a  former  appeal  held  that  an 
attempted  rescission  of  the  compromise  conld 
not  be  effectual  without  an  offer  to  restore  the 
amount  so  received,  an  amended  complaint, 
whlrh  failed  to  allege  that  any  such  offer  was 
made,  but  which  affirmatively  showed  that  it 
was  not  was  insnffldent  to  show  as  offer  of 
restoration. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  ^Settlement  Cent  Dig.  |  81;  Dec.  Dig.  | 

Department  1.  Appeal  from  Bup^or 
Court,  City  and  Coun^  of  San  Francisco; 
Frank  H.  Kerrigan,  Judge. 

Action  by  Pauline  Weeterfeld  and  another, 
as  executors  of  William  Westerfeld,  against 
the  New  York  Life  Insurance  Company. 
Judgment  for  defendant  and  plaintiffs  ap- 
I>eal.  Affirmed. 

See,  also,  129  Cal.  68,  61  Pac  667. 

Van  Ness  ft  Redman  and  T.  a.  Van  Ness, 
for  appellants.  Pag^  McCutcheu,  Harding  St 
Kuight  and  Page^  McCutchea  ft  Enlgbt,  for 

respondent 

SLOSS,  J.  This  case  comes  before  the 
court  for  the 'second  time.  The  first  appeals 
were  by  defendant  from  a  Judgment  In  favor 
of  plaintiffs,  and  from  an  order  denying  a 
motion  for  new  trial.  Both  judgment  and 
order  were  reversed  by  this  court  Wester^ 
feld  V.  N.  T.  Ufe  Ins.  Co.,  129  CaL  68^  68 
Pac.  02,  61  Pac.  667.  The  ai^eals  were  first 
considered  In  department,  and  again,  aftw 
a  rehearing,  in  bank.  The  two  opinions  filed 
show  most  of  the  facts  of  the  case  sufficient- 
ly for  the  purposes  of  this  appeaL  Such  ad- 
ditional facts  as  require  consideration  will  h« 
stated  in  the  course  ot  this  opinion.  Aftw 
the  cause  bad  been  remanded  to  the  supe- 
rior court  the  plalntlflb  filed  an  amended 


•PM  other  esses  ses  soma  tople  and  section  NUBIBBB  la  Dae^  *  Am.  Digs.  UOT  to  daU,  ft  Bsportsr  laSexea 
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complaint  (designated  as  the  third  amended 
complaint).  To  thla  pleading  the  defendant 
Interposed  a  demurrer,  whl(^  was  snstalned. 
The  plaintiffs  not  asking  leave  to  amend, 
judgment  was  entered  In  favor  of  defendant 
Plaintiffs  appeal  from  the  Judgment 

The  purpose  of  the  action  was  to  recover 
the  amount  of  a  policy  of  life  Insurance, 
claimed  to  have  been  Issued  by  the  defend- 
ant on  the  life  of  William  Westerfeld.  Aft- 
er the  death  of  the  insured,  the  defendant 
denied  liability  on  the  policy,  and  a  compro- 
mise was  effected  between  the  said  defendant 
and  the  plaintiffs,  executors  of  the  will  of 
the  insured,  whereby  the  policy  was  surren- 
dered to  the  defendant,  and  the  sum  of  $2,- 
6C6.60  was  paid  to  plaintiffs  In  consideration 
of  such  surrender  and  of  the  release  of  ail 
claims  under  said  policy  and  one  of  earlier 
date.  The  right  to  recover,  notwithstanding 
this  release,  was  based  on  the  contention  of 
plaintiffs  that  they  had  been  Induced  by 
fraudulent  misrepresentations  on  the  part  of 
defendant  to  enter  into  the  compromise  agree- 
ment. Whether  this  action  was  founded  on 
an  attempted  rraclsslon  of  said  comiiromlse, 
or  could  be  treated  as  an  action  for  damages 
for  the  deceit  practiced,  was  a  question  much 
discussed  by  counsel  on  the  argument  of  the 
former  appeal,  and  by  the  court  In  disposing 
of  the  aiH)eal.  The  same  question  Is  again 
raised,  the  contention  of  appellants  being 
that  the  third  amended  complaint  Is  good 
In  either  aspect.  Under  the  doctrine  of  the 
"law  of  the  case"  we  think  the  decision  In 
129  Cal.  68,  58  Pac.  92,  61  Pac  667,  Is  con- 
clusive against  them  on  both  branches  of 
their  argument  That  doctrine  has  been 
recognized  In  this  court  from  an  early  date. 
Dewey  v.  Gray,  2  Cal.  374.  It  has  been  re- 
cently defined  In  these  terms:  "The  doctrine 
of  the  law  of  the  case  is  this:  That  where 
upon  an  appeal  the  Supreme  Court  In  de- 
ciding the  appeal,  states  In  Us  opinion  a  prin- 
ciple or  rule  necessary  to  the  decision,  that 
principle  or  rule  becomes  the  law  of  the  case, 
and  must  be  adhered  to  throughout  Its  sub- 
sequent progress,  both  in  the  lower  court  and 
upon  subsequent  appeal,  •  •  *  and  this, 
although  In  its  subsequent  consideration  this 
court  may  be  clearly  of  the  opinion  that  the 
former  decision  Is  erroneous  in. that  particu- 
lar." Tally  V.  Ganahl,  151  Cal.  418,  421,  90 
Pac.  1049,  1050. 

An  examination  of  the  opinions  filed  In  dis- 
posing of  the  prior  appeals  In  this  case  shows 
that  the  court  decided:  First  that  the  judg- 
ment recovered  could  not  be  sustained  as  one 
for  damages  for  deceit,  for  the  reason,  inter 
alia,  that  the  complaint  did  not  allege  such 
cnnse  of  action;  and,  second,  that  the  plain- 
tiffs could  have  no  right  of  recovery  based 
on  a  rescission  of  the  contract  of  compro- 
mise, for  the  reason  that  they  had  not  of- 
fered to  return  to  defendant  the  $2,660.66 
received  by  them  onder  that  contract 

Treating  the  subject  of  damages  for  deceit 
the  opinion  of  GommisBloner  Britt,  which  was 


adopted  as  the  opinion  of  department  2,  con- 
tains this  language:  "It  is  said  la  the  first 
place  that  the  action  is  to  be  treated,  not  as 
founded  on  the  policy,  but  as  In  tort  for  de- 
celt  and  to  recover  damages  for  the  fraud, 
practiced  by  defendant  The  complaint  how- 
ever, was  not  drawn  upon  that  theory.  It 
Is,  of  course,  true  that  a  party  who  has  been 
led  by  fraud  Into  a  settlement  whereby  be 
accepted  less  than  Is  Justly  due  him  In  ex- 
tinguishment of  legal  claims  may,  on  discov- 
ering the  fraud,  sue  for  the  damage  he  has 
sustained  without  taking  any  Bt^;>s  to  re- 
scind the  settlement;  the  law  allows  snch 
action,  •  •  •  but  It  proceeds  on  the  a»- 
sumption  that  the  plaintiff  affirms  the  con- 
tract of  compromise — abandons  the  cause  of 
action  which  It  superseded — and  claims  dam- 
age for  the  fraud  which  induced  the  new  con- 
tract In  the  present  Instance  the  plaintiffs 
distinctly  aver  In  their  complaint  that  they 
•repudiated  said  settlement  upon  the  ground 
that  It  was  procured  by  fraud  upon  the  part 
of  defendant,'  and  demanded  payment  of  the 
difference  between  the  sum  they  had  received 
and  the  'amount  due  them  under  the  terms 
of  said  policy  Issued  February  19, 1891.'  The 
frame  of  the  complaint  shows  that  the  action 
Is  bottomed  on  the  policy  Itself  as  a  subsist- 
ing contract,  and  that  In  consequence  of  the 
fraud  charged  the  release  is  treated  as  sim- 
ply void." 

After  a  rehearing  and  consideration  of  the 
case  In  bank,  there  was  filed  an  opinion,  pre- 
pared by  Temple,  J.,  which  begins:  "This 
case  was  decided  In  department,  the  opinion 
being  written  by  Mr.  Commissioner  Brltt  A 
rehearing  was  granted  solely  because  It  was 
thought  by  some  members  of  the  court  that 
the  complaint  stated  a  cause  of  action  for 
damages  for  deceit;  It  having  been  held  In 
the  department  opinion  that  It  did  not  Up- 
on mature  consideration  we  think  the  deci- 
sion rendered  In  department  is  right,  and 
the  opinion  Is  adopted  as  the  opinion  of  the 
court  in  bank,  except  as  It  may  be  deemed  to 
have  been  qualified  by  this  opinion."  We 
find  nothing  In  the  bank  opinion  which  we 
regard  as  qualifying  the  views  expressed  on 
the  question  under  discussion.  Indeed  there 
are  further  expressions  emphasizing  the  idea 
that  the  action  Is  not  one  for  damages  for 
deceit.  If  the  complaint  on  which  the  action 
was  tried  prior  to  the  former  appeal  failed 
to  state  a  cause  of  action  for  damages,  the 
(third)  amended  complaint  here  in  question 
occnpies  no  stronger  position.  So  far  as  any 
possible  claim  for  damages  is  concerned,  the 
pleading  has  not  been  changed.  The  amend- 
ments are  directed  entirely  to  the  matter  of 
rescission ;  the  attempt  being  to  show  grounds 
for  a  failure  to  otter  restoration  of  the  mon- 
ey received  by  plaintiffs. 

A  reading  of  the  above-quoted  extracts- 
from  the  opinions  of  Justice  Temple  and 
(Commissioner  Brltt  would  seem  to  indicate 
clearly  that  the  author  of  each  opinion  In- 
tended to  decide  that  the  complaiut  did  not. 
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all^  a  cause  of  action  for  damages  for  de- 
-ceit.  The  im>pellantB,  however,  find  in  some 
language  In  Montgomery  t.  McLaurTi  148 
Cal.  89,  76'Fac.  964,  -warrant  for  the  con- 
tention that  the  reversal  on  the  fbrmer  ap- 
peal was  based,  not  on  the  insafflciency  of 
the  pleading,  but  upon  an  error  In  Instruct- 
ing the  Jury  on  the  measure  of  damages. 
But  if  we  were  to  grant  the  validity  of  this 
contention,  the  appellants  would  not  be 
helped.  The  discussion  of  Mr.  CommlBslon- 
er  Britt  on  the  Insufficiency  of  the  complaint 
Tlewed  as  one  for  damages  is  based  on  the 
position  that  the  action  for  damages  and 
•one  based  on  rescission  are  necessarily  in- 
■consistent;  that  an  action  for  damages  for 
the  deceit  practiced  in  Inducing  the  plaln- 
tlfits  to  enter  into  the  compromise  egreemmt 
could  be  sustained  only  on  the  theory  that 
they  aflSrmed  that  compromise  agreement, 
whereas  the  entire  framework  of  their  com- 
plaint shows  that  they  disclaimed  and  re- 
pudiated it  If  this  was  not  the  real  ground 
■of  the  decision,  such  ground  must  be  found, 
as  is  stated  In  Montgomery  v.  McLanry,  su- 
pra, in  the  declaration  tbat  the  trial  conrt 
«rred  in  instructing  the  Jury  on  the  meas- 
ure of  damages  In  an  action  to  recover  dam- 
ages for  deceit.  The  claim  upon  the  policy 
aurrendered  by  plaintlfb  being  disputed,  the 
«ourt,  both  In  department  and  in  banli,  plain- 
ly and  distinctly  held  that  the  meaanre  of 
damagM  for  the  fraud  inducing  a  surrender 
<»f  the  policy  was  not  the  face  of  the  policy, 
but  something  less.  It  was  the  value  of  the 
•disputed  policy  under,  all  the  circumstances. 
Quoting  from  the  opinion  of  the  Court  of 
Appeals  of  New  Tork  in  Oould  v.  Cayuga, 
etc.,  Bank.  99  N.  Y.  833,  2  N.  E.  16,  Brltt,  C. 
thus  defines  the  measure  of  damages  for  de- 
ceit in  inducing  a  compromise  of  a  contested 
claim:  "What  the  plalntlCT  sold  and  what 
the  defendant  bought  was  not  a  conceded, 
but  a  disputed,  claim,  worth,  therefore,  ordi- 
narily something  less  than  its  face  for  pur- 
poses of  sale,  transfer,  or  cancellation ;  how 
much  less  depending  upon  the  c<»itlDued  sol- 
vency of  the  debtor,  and  the  probability  of 
its  successfnl  enforcement,  and  that  upon 
the  underlying  facts  of  the  case,  and  depend- 
ing also  upon  the  probable  extent  and  ex> 
poise  of  the  anticipated  litigation."  This 
view  ms  approved  by  the  court  In  hank, 
and  its  soundness  is  not  questioned  in  Mont- 
gomar  V.  McLanry.  In  any  event,  whether 
sound  or  not,  the  rule  must  be  taken  as  bind- 
ing on  this  appeal  as  the  law  of  the  case. 
It  was  a  matter  properly  presented  to  the 
court  for  decision  and  one  whose  decision 
was  proper  as  a  guide  to  the  court  below  on 
a  new  triaL  Under  these  circumstances  the 
decMon  of  ttio  point  is  to  be  deemed  to  be 
the  law  of  the  case  on  this  appeal,  even 
though  it  may  not  have  been  absolutely  nec* 
essary  to  the  determination  of  the  question 
whether  or  not  the  Judgment  and  order  ap- 
pealed from  should  be  reversed.  Table,  etc. 
Co.  V.  Stranahan,  21  CaL  549;  Gwlnn  v. 


Hamilton.  75  Cal.  265,  17  Pac.  212;  Porter  v. 
Mnller,  112  Cal.  355,  356,  44  Pac.  729. 

If  the  measure  of  damages  for  fraudulent- 
ly inducing  the  compromise  of  a  disputed 
claim  be  not  the  face  of  the  claim.  It  is  ob- 
vious that  a  complaint  to  recover  such  dam- 
ages must  contain  some  allegations  by  which 
the  amount  of  plaintiffs*  damage  may  be  de- 
termined. A  complaint  should  either  allege 
that  the  disputed  policy  whldi  the  plain- 
tiffs surrendered  was  worth  a  certain  amount, 
or.  at  least  to  general  terms,  that  by  reason 
of  the  deceit  and  the  consequent  surrender 
plaintiffs  have  been  damaged  in  a  certain 
sum.  There  Is.  however,  no  such  allegation 
In  the  complaint  under  consideration.  The 
only  averment  which  could  be  regarded  as 
having  any  bearing  upon  the  question  of 
the  amount  of  damages  Is  one  Qiat  "except 
for  the  fraud  and  deception  practiced  upon 
them  by  defendant,  plaintiffs  would  not  have 
surrendered  said  policy  for  any  sum  less 
than  the  snm  of  ¥10,000."  This,  of  course,  is 
no  allegatiim  of  the  value  of  the  claim  upon 
the  policy.  Whether  or  not  the  conrt  on  the 
former  appeal  held  in  terms  that  the  com- 
plaint was  tnsufflcient  as  one  seeking  dam- 
ages, we  think  that  conclusion  necessarily 
follows  from  the  principles  of  law  declared 
on  that  appeal,  and  now  and  here  binding 
upon  this  court 

Viewed  as  an  action  based  upon  a  rescis- 
sion of  the  compromise  contract  the  plain- 
tiffs are  confronted  by  a  similar  difficulty. 
On  the  former  appeal  it  was  distinctly  and 
unequivocally  held  that  inasmuch  as  the 
plaintiffs  bad  received  the  sum  of  f2.G66.66 
upon  a  compromise  of  the  disputed  claim,  an 
attempted  rescission  of  tbat  compromise 
could  not  be  effectual  without  an  offer  to  re- 
store the  amount  so  received.  It  was  fur- 
ther held  that  such  offer  was  an  essential 
part  of  the  cause  of  action,  and  must  have 
been  made  before  the  Institution  of  the  ac- 
tion. The  third  amended  complaint  now  be- 
fore us  not  only  falls  to  allege  that  any  such 
offer  was  made,  but  affirmatively  shows  that 
It  was  not  There  are  certain  allegations 
which  were  evidently  Inserted  for  the  pur- 
pose of  showing  a  waiver  of  such  offer  or  an 
excnse  for  the  fallnre  to  make  it  but  we 
think  they  are  not  sufficient  to  accomplish 
this  end.  The  allegations  are  that  defendant 
waived  an  offer  to  restore  the  money  by  rea- 
son of  these  facts:  That  prior  to  the  com- 
mencement of  the  action  plaintiffs  notified 
the  defendant  that  unless  the  sum  of  (7,333.- 
33  (the  difference  between  the  face  of  the 
policy  and  the  amount  paid  In  compromise) 
was  paid  to  them  a  suit  would  be  Instituted 
against  defendant  to  recover  the  sum,  and 
thereupon  defendant  informed  the  plaintiffs 
that  it  was  not  then  prepared  to  take  any 
action  with  regard  to  plaintiffs'  said  claim 
against  It,  but  that  if  plaintiffs  would  omit 
from  the  complaint  In  the  action  which  they 
were  about  to  comm«ice  all  reference  to 
fraud,  and  file  a  simple  suit  to  recover  the  • 
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sum  of  110,000  upon  the  policy,  defeudant 
would  Investigate  the  merits  of  tbe  claim, 
and  If  It  appeared  to  the  defendant  that 
plaintiffs  had  been  defrauded,  a  settlement 
would  be  made,  and  that  within  GO  days 
from  the  commencement  of  said  action  de- 
fendant would  notify,  plaintiffs  whether  said 
claim  would  be  recognized,  and  defendant 
further  proposed  to  plaintiffs  that  If  they 
would  proceed  as  suggested  by  defendant,  it 
would  stipulate  that  they  might,  in  case  de- 
fendant refused  to  pay  said  claim,  file  an 
amended  complaint  in  said  action,  changing 
tbe  cause  of  action  alleged  In  said  original 
complaint  In  any  manner  they  might  desire, 
and  the  action  which  should  be  set  forth  In 
the  said  amended  complaint  should  be  deem- 
ed to  have  been  commenced  at  the  date  of 
the  filing  of  said  original  complaint;  that 
plaintiffs  accepted  said  offer  and  filed  on 
March  26,  1887.  a  complaint  to  recover  ?10,- 
OOP  npou  tbe  policy,  and  defendant  gave  to 
plaintiffs  a  written  stipulation  In  relation 
to  the  amending  of  said  complaint  as  afore- 
said. Thereafter  defendant  notified  plain- 
tiffs that  it  had  Investigated  the  merits  of 
their  claim,  and  that  the  facts  were  not  as 
asserted  by  plaintiffs,  and  that  the  plaintiffs 
might  proceed  with  their  action  against  de- 
fendant Thereupon  plaintiffs  filed  their 
first  amended  complaint  upon  which  this  ac- 
tion was  heretofore  tried.  We  are  unable  to 
see  that  these  facts  In  any  way  excused 
plaintiffs  from  offering  to  restore  the  amount 
received  by  them  under  the  disputed  claim. 
Tbe  stipulation  proposed  by  defendant  did 
no  more  than  to  delay  the  institution  of  an 
action  based  upon  tbe  alleged  fraud.  It  pre- 
served every  right  of  the  plaintiffs  by  the 
provision  that  an  amended  complaint  might 
be  filed  which  should  have  the  same  effect  as 
If  filed  at  the  date  of  the  commencement  of 
the  action.  Upon  the  refusal  of  defendant 
to  concede  the  justice  of  plaintiffs'  claim  the 
situation  of  the  parties  was  exactly  as  If 
no  action  had  ever  been  brought.  The  de- 
fendant had  evidenced  Its  Intention  of  stand- 
ing upon  the  compromise  as  a  binding  agree- 
ment. If  plaintiffs  desired  to  rescind  that 
agreement,  they  were  bound  to  perform  the 
necessary  preliminary  st^  of  offering  to  re- 
store what  they  bad  received  under  It  They 
were  in  no  wise  hampered  In  doing  this  by 
the  stipulation  which  they  had  made.  Un- 
der the  terms  of  that  stipulation  any  new 
cause  of  action  set  up  by  them  was  to  have 
been  treated  as  though  commenced  at  the 
time  of  filing  the  original  complaint  The 
purpose  of  this  stipulation  evidently  was  to 
permit  them  to  Introduce  a  new  cause  of  ac- 
tion without  commencing  a  new  proceeding. 
They  could  and  should  then  have  notified 
defendant  of  their  rescission,  made  their  ten- 
der, and  upon  Its  refusal  filed  their  amended 
complaint,  wliich  would  have  been  as  ef< 
fectlve  SM  it  filed  In  the  first  Instance.  What 


Is  herein  said,  together  with  the  declarations 
of  the  court  on  the  former  appeals,  furnishes 
a  sufficient  answer  to  the  point  ttiat  an  offer 
of  restoration  contained  In  the  third  amend- 
ed complaint  Itself  Is  sufficient 

For  these  reasons  we  think  the  demurrer 
was  rightly  sustained.  Tbe  Judgment  is  af- 
firmed. 

We  concur:  SHAW,  J.;  ANGBLLQTTI,  J. 


VINE  V.  VINE.   (Civ.  606.) 
(Conn  of  Appeal,  Third  District,  Gallfoinia. 
Jan.  21.  1910.) 

1.  DIVOBOB  (H  203,  2&1*)— COMPLAIHT— CAOB- 

■8  or  Action— GonsTKncnoir. 

A  complaint  for  divorce  was  in  two  counts. 

The  first  stated  a  sufficient  cause  for  divorce 
for  cruelty,  but  contained  no  reference  to  any 
community  property,  and  made  no  mention  m 
any  minor  ctiild  or  children.  The  second  fol- 
lowed .the  phrase,  "For  further  and  separate 
cause  of  action,''  and  attempted  to  state  a 
cause  for  divorce  for  willfal  neglect  and  al- 
leged tbe  existence  of  tbe  commanity  property 
and  children,  but  failed  to  state  sufficient  facts 
to  authorize  a  divorce  decree  for  willful  neglect 
Held  that,  there  being  sufficient  evidence  to 
support  a  decree  for  plaintiff  (or  cruelty,  the 
clause  quoted  and  the  allegations  with  reference 
to  willful  neglect  could  be  treated  as  surplusage, 
rendering  tbe  complaint  sufficient  to  sustain 
a  decree  of  divorce,  and  dispoBing  of  the  proit- 
erty  and  children. 

[Ed.  Note.— For  oAer  cases,  see  Divorce, 
Cent  Dig.  H  694,  695^  776;  Dec  Dlg^H  203. 
2»1.*] 

2.  Pleadinq  (8  403*)— DBFBonvE  Coupi.aint 
— CcRED  BT  Answer. 

Deficiencies  In  a  complaint  may  t>e  cored 
by  defendant's  answer  and  cross-complaint 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  IS  1343-1345;   Dec.  Dig.  $  403.*] 

8.  Affeai.  ano  Ebbob  (8  907*)— Find  in  o»— 

Pbesumption. 

It  will  be  presumed  on  appeal.  In  the  ab- 
sence of  anything  shown  to  the  contrary,  that 
evidence  in  support  of  all  the  material  findings 
was  received  without  objection. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  8  8673;  Dec.  INg.  {  807.*] 

Appeal  from  Superior  Oourt,  Tulaie  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  Carrie  Vine  against  O.  J.  Vine. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Edwards  &  Smith,  for  appellant  W.  W. 
Huston  and  N.  C  Caldwell,  for  reqwndent 

BUBNETT,  T.  The  appeal  Is  from  tbe 
judgment  on  the  judgment  roll  alone.  It  Is 
claimed  that  the  court  erred  in  overruling  tbe 
demurrer  to  the  second  amended  complaint 
Tbe  latter  contains  what  purport  to  be  two 
causes  of  action.  The  demurrer  was  to  each 
separate  count  and  to  the  complaint  as  a 
whole.  The  so-called  second  count  manifest- 
ly falls  to  state  a  cause  of  action.  Tbe  first 
count  clearly  states  snffldent  facta  to  Justify 
a  divorce  on  the  ground  of  cruelty,  but  there 
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Is  DO  reference  therein  to  sny  etnnmiinlty 
property  and  no  mention  of  any  minor  child 
or  children  of  the  parties.  The  decree  grant- 
ed plalntUr  ft  divorce  on  the  groand  of  cruel- 
ty and  also  of  willful  neglect,  and  disposed 
of  certain  community  property  and  also 
awarded  to  plalntUt  the  custody  of  a  minor 
child. 

The  c<mt«itlon  of  appellant  la  stated  hy 
blm  as  follows:  "The  fact  that  all  the  all^a- 
tlons  relative  to  the  property  and  custo- 
dy of  the  minor  ^lld  are  set  forth  in  the 
second  count  and  are  not  referred  to  In  the 
flnt  count,  a  judgment  relative  to  the  same 
could  not  stand  if  the  second  alleged  cause  of 
action  did  not  state  facts  snfaclent  to  consti- 
tute a  cause  of  action  although  the  first  count 
might  state  sufficient  facts.  In  other  words, 
In  this  case,  If  the  trial  Judge  had  sustained 
the  demurrer  to  the  second  alleged  cause  of 
action,  and  plaintiff  did  not  amend,  hla  com- 
plaint would  have  ended  with  paragraph  5 
of  the  first  cause  of  action,  and  there  would 
be  no  allegatloo-relatlve  to  any  property,  nor 
as  to  the  custody  of  the  minor  child,  both  of 
which  the  court  disposed  of  In  its  Judgment" 

But  passing  by  the  elaim  of  respondent 
that  these  latter  considoatlons  are  incidental 
to  an  action  for  divorce  and  nndw  a  general 
prayer  for  relief  may  be  determined  without 
an  allegation  In  reference  to  them,  where  the 
evidence  Justifies  it,  we  are  convinced  that 
without  prejudice  to  any  substantial  right  of 
appellant  the  phrase  "for  a  further  and  sepa- 
rate cause  of  action"  may  be  disregarded  and 
the  complaint  considered  as  the  statement 
of  a  single  cause  of  action.  Thus  the  plead- 
ing answers  every  requirement  and  supports 
the  Judgment  In  every  particular  except  the 
recital  and  finding  as  to  willful  neglect  This 
latter,  however,  may  be  rejected  as  entirely 
Immaterial,  since  Uie  Judgment  is  Just  as 
effectual  without  it  The  following  state- 
ment of  the  Supreme  Gourt  In  Murray  v. 
Alurray,  115  Cal.  277,  47  Pac.  40  (37  L.  R, 
A.  626,  56  Am.  St.  Rep.  97),  Is  In  point  here: 
"It  Is  contended  that  a  portion  of  the  com- 
plalnc  introduced  with  the  words  *for  a  sec- 
ond and  separate  cause  of  action,  plaintiff 
avers,'  etc.,  and  which  contains  virtually  all 
the  allegations  of  the  pleading  relating  to  the 
fraudulent  transfers  from  Owen  to  James 
Mfirray,  is  insufficient  as  a  statement  of  a 
cause  of  action.  In  that  It  falls  to  allege  the 
husband's  failure  to  provide  for  the  wife's 
supifort  The  complaint  is  loosely  drawn; 
but  we  think  it  apparent  that  it  contains 
but  one  cause  of  action,  and  that  the  por- 
tion thereof  to  which  a[^llanta  point  this 
objection  is  not  e  real  attempt  to  state  a  sec- 
ond transaction  intended  as  an  independent 
ground  for  plaintiff's  suit  but  is  only  a  detail 
of  matters  tending  to  show  the  extent,  form, 
and  nature  of  the  relief  to  which  she  la  en- 
titled upon  her  single  cause  of  action,  vis.. 


her  husband's  desertion  and  his  failure  to 
maintain  Iier,  and  that  the  words  designating 
it  'a  separate  cause  of  action'  should  be  dis- 
regarded as  an  error  which  does  not  affect 
the  substantial  rights  of  the  parties.  Code 
Civ.  Proc.  t  476." 

But  aside  from  the  foregoing,  the  answer 
and  cross-complaint  of  defoidant  and  the 
plaintiff's  answer  thereto  supply  the  deficien- 
cy in  the  complaint  when  ttie  so-called  seccmd 
count  is  excluded,  and  as  we  must  assume, 
in  the  absence  of  auythli^  shown  to  the  con- 
trary, that  evidence  of  all  the  material  find- 
ings was  received  vrlthont  objection,  it  must 
be  held  ^t  upon  ^ppellant^  theory  of  the 
original  pleading  the  error  of  the  court  in 
orermllng  the  danurro-  to  tlie  second  count 
was  rendered  entlrtiy  harmless. 

The  Judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


ROBINSON  et  al.  v.  LINSCJOTT  et  al. 
(Civ.  680.) 

(Court  of  Appeal,  First  District.  California, 
Jan.  11,  191(K   Rehearing  Denied  Sn- 
pxeme  Court  March  12,  1910.) 

1.  HiaHWATS  (I  lis*)  — GONSTBUCnON  — Bx- 
PINSB— AFFLXOAIION  OF  QEHEBAI,  FUITD  OF 

COUNTT. 

There  Is  no  conflict  between  Pol.  Code,  I 
264S,  mibd.  10,  permitting  the  cost  of  a  road 
more  than  three  miles  long  to  be  charged  to  the 
general  county  fund  when  too  great  to  pay  out 
of  any  of  the  road  funds  of  the  county,  and 
section  2  of  the  highway  act  of  February,  1883 
(St  1888,  c.  10),  under  which  mnDicipalitles 
constructing  and  maintaining  their  own  streets 
and  highways  cannot  be  iuclnded  within  any 
county  road  district  and  exempting  them  from 
paying  for  work  and  improvements  In  roads  ont- 
slde  their  corporate  limits,  or  section  2653,  pro- 
vidfng  for  the  levy  on  property  of  a  road  tax 
each  year  by  the  county  board  of  saperriaora. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  I  118.»] 

2,  BTATUTBS  (8  169*)— CONFLICTINa  STATTrnGS 

— WmoH  Fbevails. 

In  case  of  confiict  between  statutes,  the 

last  enacted  must  prevalL 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  229;   Dec.  DigTl  169.*] 

8.  HiaawATS     122*)~TAXATioir  — DouBU 

TAXAnON. 

PoL  Code,  I  2648,  sobd.  10;  providing  the 
cost  of  constructing  a  road  more  than  three 
miles  long  may  be  charged  to  the  general  county 
fund  when  too  great  to  pay  out  of  any  of  the 
road  funds  of  the  county,  section  2663  pro- 
viding for  the  levy  on  property  of  a  road  tax 
each  year  by  the  county  board,  and  section  2 
of  the  highway  act  of  February,  1883  (St.  1883, 
c.  10),  compelling  municipalities  therein  to  con- 
struct and  maintain  their  own  streets  and  high- 
ways, do  not  present  a  case  of  doable  taxation. 

[Ed.  Note.— For  other  casea^  sea  Highways. 
Dec  Dig.  S  122.*] 

4.  HlOHWATS  (8  46*)— AUTHOBmr  OF  COUHTT 
BOABD — PURCHASIITO  OR  ACQUIBINa  ROAD. 

The  provision  in  Pol.  Ode,  8  2G43,  snbd. 
10,  authorising  the  county  board  to  acquire  or 
construct  a  road  more  than  three  miles  In  lei^h, 
changing  the  cost  to  the  general  county  fund, 
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authorixes  the  board  to  purcbRse  or  ac<iair«  a 
private  road  already  constructed. 

[EM.  Note.— For  other  cases,  sea  Hlshways, 
Dec.  Dig.  I  46.*] 

AppeaJ  from  Superior  Court,  Santa  Cruz 
Cotrntr;  Locaa  F.  Smttb.  Judg^. 

Certiorari  by  Horace  R.  Robinson  and  otb- 
era  against  James  A.  Linscott  and  others. 
From  a  judgment  for  plalntUCa,  defendants 
appeal.  Berersed. 

WyckofT  ft  Gardner  and  BenJ.  K.  Knlffbt, 
for  appellant!.  Gaasln  ft  Lncaa,  for  respond- 
«nta. 

KERRIGAN,  J.  This  la  an  appeal  by  the 
defendants,  tbe  board  of  saperrtaors  of  Santa 
Cn»  county,  from  a  Judgmoit  In  a  proceed- 
ing In  certiorari,  ammlltng  certain  proceed- 
ings of  said  board  in  reference  to  the  acqui- 
sition of  a  pQbUc  road. 

The  proceedings  annulled  were  instituted  by 
•certain  freeholders  and  residents  of  two  cer- 
tain road  districts  In  Santa  Cms  county  for 
tbe  purpose  of  lajrlng  out  and  opening  a  new 
public  road  In  said  districts  of  the  length  of 
aboat  10  miles  to  constitute  a  direct  route 
from  Pajaro  valley  through  the  mountains  In 
a  wtherly  direction  to  connect  near  Wright's 
with  the  road  from  San  Joae  to  Santa  Cruz. 
Pursuant  to  tbe  requirements  of  section  2643 
of  the  Political  Code,  under  the  provisions  of 
which  section  these  [Woceedlngs  were  con- 
■ducted.  three  viewers  were  appointed.  They 
flied  their  report,  In  which  they  recommend- 
ed the  opening  of  the  road,  and  estimated 
the  damages  to  the  different  property  owners 
over  whose  land  the  road  would  pass.  After 
a  full  bearing  of  tbe  matter  tbe  board  passed 
a  resolution,  and  determined  a  unanimous 
vote,  all  the  members  being  pres«it,  to  ac- 
quire said  road,  and  that  as  tbe  proposed 
road  waa  to  be  more  than  three  miles  long, 
and  the  cost  thereof  would  be  In  acess  of 
$R,000,  and  too  great  to  be  borne  by  any  of 
the  road  funds  of  the  county,  the  cost  of  Its 
•construction  should  be  paid  out  of  the  genei^ 
al  county  fund,  and  they  so  directed.  There- 
upon plaintiffs  commenced  these  proceedings. 
They  are  residents  and  taxpay»a  of  said 
county,  and  tbe  properties  on  which  tb^ 
pay  taxes  are  situated  within  tbe  limits  of 
two  named  municipal  corporations  In  that 
county. 

Under  tbe  provisions  of  what  Is  common- 
ly called  tbe  "Vrooman  Act"  these  munic- 
ipalities, like  all  others  In  the  state,  must 
construct  and  maintain  their  own  streets  and 
alleya,  and,  according  to  section  2  of  the 
highway  act  of  February.  1883  (St.  1883,  p. 
20),  they  cannot  be  Included  within  any  road 
district  of  the  county,  and  are  exempt  from 
Iiaylng  for  work  and  improvements  on  roads 
situated  without  their  eorpantB  confines. 
Tills  section  2  reads  as  follows:  '*Sec.  2. 
•  •  *  Provided,  further,  that  nothing  here- 
in contained  shall  be  deemed  to  authorize 


tbe  levy  or  collection  of  a  road  poll  tax,  or 
property  road  tax,  within  municipalities  ex- 
isting under  the  laws  of  this  state,  wherein 
work  and  improvements  upon  tbe  streets  Is 
done  by  virtue  of  any  law  relating  to  street 
work  and  Improvements  within  such  mu- 
nicipality. Nor  shall  any  such  Incorporated 
city  or  town  be  by  the  supervisors  of  the 
county  Included  or  embraced  within  any 
road  district  by  them  established  under  tbls 
act."  The  money  In  the  general  fund  con- 
slats  In  part  of  taxes  collected  on  property 
within  tbe  corporate  limits  of  said  munic- 
ipalities; and  plaintiffs  contend  that  tbe 
contemplated  expenditure  would  be  not  only 
ia  c<Hifllct  with  the  section  just  quoted,  but 
also  would  be  double  taxation,  and  that; 
therefore,  section  2843  of  the  Political  Code, 
authorizing  auch  expenditure.  Is  unconstitii- 
tlonal.  Subdivision  10  of  that  section  reads 
as  follows:  •*  •  •  •  Whatever  It  Is  de- 
termined by  a  two-thirds  vote  of  tbe  board  of 
supervisors  of  any  county  that  die  public 
convralence  and  necessity,  demands  the  ac- 
quisition or  constructim  of  a  road  In  «cess 
of  three  miles  In  length  tbe  cost  of  which 
will  be  too  great  to  pay  out  of  any  of  the 
road  funds  of  the  county,  the  board  of  super- 
visors may  by  a  resolution  passed  by  a  two- 
thirds  vote  of  the  board  of  supervisors  de- 
termine to  acquire  or  construct  such  road 
and  thereafter  may  proceed  to  acquire  or 
construct  such  road,  and  If  the  cost  of  such 
road  when,  constructed  idiaU  exceed  five  thoa- 
saud  dollars,  such  cost  may  be  charged  to 
tbe  genwal  cojnty  fund,  the  general  road 
fund  or  the  district  fund  of  the  district  or 
districts  benefited." 

No  constitutional  question  Is  Involved.  The 
matter  la  wholly  one  of  statutory  regulation. 
Nor  Is  there.  In  our  opinion,  any  conflict  be- 
tween subdivision  10  of  aectloi  2643  and  sec- 
tion 2  of  the  act  of  1888,  or  section  2ISS3  of 
the  Political  Code  (providing  for  the  levy  of 
a  road  tax),  but.  If  there  be  a  conflict,  sabdl- 
vlston  10  must  prevail,  because  that  sut>dlvt- 
slon  was  added  to  section  2643  on  Uarch 
23.  1903  (SL  1903,  p.  7<9,  20  years  after  the 
passage  of  either  of  the  other  sections. 

Nor  do  the  sections  referred  to  by  plain- 
tiffs present  a  case  of  double  taxatlcm.  When 
all  the  provisions  relied  upon  by  plalntifTs 
are  carefully  read.  It  Is  plain  that  the  Legte- 
lature  Intended  that  the  work  and  Improve- 
mmts  on  streets  and  roads  lying  within  ma- 
nlclpalitles  and  road  districts  should  be  paid 
for  by  them  respectively,  but  that  where  a 
road  will  be  more  than  three  miles  long  and 
will  cost  In  excess  of  $5,000,  and  In  tbe  opin- 
ion of  two-tblrds  of  tbe  members  of  the  board 
of  supervisors  Is  a  public  necessity  or  will 
be  of  general  public  benefit,  thai  tbe  cost  of 
Its  acquisition  or  construction  sbouKl  and 
may  be  paid  from  tbe  general  county  fund ; 
and  In  such  a  case  there  Is  no  double  taxa- 
tion, although  the  amount  paid  by  a  gl'^en  in- 
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dividual  for  road  and  street  ptirposes  may  be 
thereby  Increased.  This  Tiew  is  fully  bus- 
tilned  by  tbe  case  of  Jobnaon  v.  Williams, 
153  Cal.  368,  95  Pac.  655,  decided  since  the 
commeDcemoit  Of  this  action.  There  It  was 
claimed  that  because  the  city  of  Sacramento, 
I  monlclpal  corporation,  was  compelled  to 
construct  and  maintain  Its  own  streets  and 
bridges,  that  nnder  section  2  of  the  act  of 
1883  it  was  exempt  from  taxes  to  pay  for 
roads  and  bridges  situated  outside  its  corpo- 
rate limits,  and  that  section  4068  of  the 
Political  Code  could  not  be  construed  as  au- 
thorizing the  issuance  of  bonds  chargeable 
asalDst  the  whole  connty.  That  section  pro- 
vides that  any  "county  may  Incur  ♦  *  • 
bonded  Indebtedness  •  •  •  for  the  pur^ 
pose  of  building  or  constructing  roads,  bridges 
or  highways."  There  the  roads  and  bridges 
to  be  constructed  and  repaired  were  all  out- 
eide  the  boundaries  of  the  city  of  Sacra* 
iiwDto.  In  all  essential  respects  that  case 
and  this  one  are  alike,  and  the  Supreme 
Court,  la  banc,  held  that  the  T^glslattire 
could  authorize  the  costs  of  public  roads  to 
be  paid  out  of  the  connty  general  fund,  say- 
ing: "It  is  undoubtedly  within  the  power 
of  tbe  legislative  department  to  authorize  re- 
course by  a  county  to  its  general  fund,  con- 
Blsting  almost  entirely  of  taxes  collected 
from  all  parts  of  the  county,  for  work  on  Its 
public  roads  and  highways  lying  outside  of 
The  limits  of  municipalities  within  the  conn- 
ty. and  our  statntes  show  ssTeral  instances 
of  tbe  exercise  of  this  power,  the  validity  of 
which  has  never  been  challenged.  Section 
2712  of  tbe  Political  Code  authorizes  a  por- 
tion of  the  cost  of  constructliv  or  maintain- 
ing, or  repairing  any  bridge,  or  the  cost  of 
purchasing  a  toll  road,  to  be  paid  nnder  cer- 
ttin  circumstances  by  the  supervisors  from 
the  cotmty  general  fund.  Subdivision  10  of 
section  2643  authorizes  the  cost  of  water- 
works, oil  tanks,  etc..  for  the  q)rlnkling  of 
roads  and  the  cost  of  sprinkling  to  be  charg- 
ed to  such  fnnd.  The  same  subdivision  au- 
tborlzes  the  expeuM  of  a  rosd  three  miles 
In  length,  the  cost  of  which  Is  too  great  to 
be  paid  out  of  the  road  fund,  to  be  paid  from 
tbe  general  connty  fund.  Section  2647  of  the 
Political  Code  contains  a  similar  provision  as 
to  (»ie-half  the  cost  of  fences  constructed  on 
certain  public  highways.  There  Is  no  double 
taxation  caused  by  such  an  expenditure  to 
the  owners  of  property  within  a  municipali- 
ty. What  they  are  thereby  caused  to  pay  for 
the  expense  of  public  highways  lying  outside 
of  the  municipality  Is  nothing  more  than 
tbeir  proportion  of  such  expense  as  the  leg- 
IsIatlTe  power  deems  should  be  borne  by  the 
whole  county.  The  whole  matter  Is  purely 
one  of  statutory  legislation."  On  tbe  power 
of  the  Legislature  in  matters  of  taxation, 
see.  also.  In  re  Madera  Irrigation  Dlst,  92 
CaL  206,  28  Pac.  272,  67B.  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  106;   Modesto  Irrigation 


Dlst  V.  Tregea,  88  Cal.  334, 26  Pac.  237 ;  Lent 
V.  Tlllaon.  72  CaL  428.  U  Pac.  71. 

About  six  miles  of  the  proposed  highway 
is  located  along  a  private  road  which  had 
already  been  constructed,  and  the  owners 
thereof  consented  to  give  to  the  public  the 
land  over  which  it  ran,  but  demanded  the 
cost  of  the  construction  of  the  road  as  dam- 
ages, part  of  which  was  allowed  by  the  view- 
ers. In  reference  to  this  matter  plaiutiffs 
contend  that  the  board  of  supervisors  had  no 
authority  to  purchase  or  acquire  a  road  al- 
ready constructed.  Tbe  answer  to  this  con- 
tention is  found  in  the  plain  language  of 
tbe  section,  which  in  terms  authorizes  the 
board  to  "acQOlre  or  constmct  such  road." 
It  would  be  remarkable  legislation  If  tbe 
county  was  compelled  to  parallel  an  already 
existing  private  road  and  could  not  purchase 
It  In  the  present  case  serious  loss  would  be 
entailed  upon  the  county,  for  the  viewers  and 
the  board — on  the  theory  that  the  road  would 
be  of  benefit  to  the  land  through  which  it 
passed— placed  the  damages  at  several  thou- 
sand dollars  less  than  tbe  cost  of  construc- 
tion. 

No  other  point  need  be  discussed. 
The  Judgment  Is  reversed. 

We  concur:  COOPER.  P.  J. ;  HALU  X 


ROBINSON  T.  WII^LTAHS.   (Civ.  001.) 

(Court  of  Appeal,  Third  District,  California. 
Jan.  27,  1910.) 

Venub  (J  5*)  —  Whkbx  Action  Must  be 
Bbouoht. 

Code  Civ.  Proe.  g  302,  provides  that  an 
action  for  the  recovery  of  real  propertv  or  of  an 
estate  or  interest  therein  or  for  the  aetermlna- 
tion  In  any  form  of  such  riftht  or  Interest  must 
be  tried  In  the  county  In  which  the  property  Is 
situated.  Section  395  provides  that  in  other 
cases  tbe  action  must  be  tried  in  the  county  In 
which  defendant  resides.  PlsintifTs  assignor 
agreed  to  sell  certain  land  to  defendant,  the  pur- 
chase price  to  t>e  payable  In  installments,  and  It 
was  provided  that  in  tbe  event  of  the  vendee's 
failure  to  comply  with  its  terms  the  agreement 
should  become  void,  and  the  vendor  entitled  to 
any  payments  made.  The  complaint  alleged  that 
the  vendee  had  failed  and  refuiied  to  pay,  and 
that  tbe  vendor  had  conveyed  to  plaintiff  all  his 
right,  title,  and  Interest  In  and  to  the  land,  and 
plaintiff  prayed  for  a  decree  foreclosing  defend- 
ant's interest  and  decreeing  plaintiff  to  be  the 
owner  of  the  lands,  and  that  tbe  moneys,  previ- 
ously paid  by  the  vendee  should  be  adjud^  to 
belong  to  plalntilf.  Held,  that  the  action  was 
properly  brought  in  the  county  where  the  land 
was  situated,  and  not  in  that  of  defendant's 
residence. 

[Ed.  Note.— For  other  rases,  see  Tenne,  CenL 
Dig.  i  7;  Dec  Dig.  $  5.*] 

Appeal  from  Superior  Court,  Kings  County; 
John  O.  Covert,  Judge. 

Action  by  Chester  E.  Robinson  against 
Charles  M.  Williams.  From  an  order  denying 
B  motion  for  a  change  of  venne,  defendant  ap- 
t  peals.  Affirmed. 
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Frank  O.  FlnlaTBon,  for  appellaDt  B.  O. 
Edgerton  and  U.  P.  Brown,  for  respondent 

BURNETT,  J.  The  afipeal  la  from  an  order 
denying  defendant's  motion  for  a  change  of 
venue  to  the  county  of  Lo8  Angelee.  The  ac- 
tion was  b^nn  In  Kings  county  wha%ln  Is 
located  the  real  property  In  oontroversy.  De- 
fendant, at  the  time  of  the  commencement  of 
the  action,  resided  and  ever  since  has  resided 
In  the  said  county  of  Log  Angeles,  and  his 
contention  is  that  the  case  la  one  where  the 
defendant  Is  entitled  to  hare  the  cause  tried 
in  the  coun^  of  hla  r^dence.  The  decision 
depends  upon  the  proper  application  of  sec- 
tions 392  and  395  of  the  Code  of  CItU  Pro- 
cedure to  the  scheme  of  the  complaint  The 
former  provides  that  "Actions  for  the  fol- 
lowing causes  must  be  tried  in  the  county  In 
which  the  subject  of  the  action  or  some  part 
thereof  Is  situated,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial  as  pro- 
vided In  this  Code:  1.  For  the  recovery  of 
real  property  or  of  an  estate  or  Interest  there- 
in, or  for  the  determination  In  any  form,  of 
puch  right  or  interest  and  for  Injuries  to 
real  property,"  etc.,  and,  according  to  section 
395,  "In  all  other  cases,  the  action  must  be 
tried  In  the  county  In  which  the  defendants, 
or  some  of  them,  reside  at  the  commencement 
of  the  action."  It  follows,  therefore,  and  It 
Is  conceded,  that  If  the  gist  of  the  action  in- 
volves the  determination  In  any  form  of  a 
right  or  Interest  In  or  to  the  said  real  prop- 
erty the  order  of  the  court  below  denying  the 
motion  must  be  affirmed. 

The  complaint  sets  forth  a  written  agree- 
ment of  date  June  1,  1906,  executed  by  the 
defendant  and  plaintiff's  assignor,  one  F.  E. 
Robinson.  Therein  said  Robinson  agreed  to 
sell  to  defendant  the  said  real  property  for 
the  sum  of  |10,000,  payable  as  follows:  $1,010 
upon  the  execution  and  delivery  of  flie  agree- 
ment (receipt  of  which  by  the  vendor  was  ac- 
knowledged In  said  agreement)  and  the  bal- 
ance in  six  annual  Installments.  Of  these  In- 
stallments fl,39S  was  payable  on  or  before 
September  1,  1907.  It  was  also  provided  In 
said  agreement  that  in  the  event  of  the  ven- 
dee's failure  to  comply  with  its  terms  the 
said  agreement,  at  the  option  of  the  vendor  or 
his  assigns,  should  become  void,  and  the  ven- 
dor should  be  thereupon  released  from  any 
obligation  to  convey  said  property  "or  to  re- 
fund any  of  the  payments  theretofore  made 
under  this  agreement,  but  second  party  shall 
thereby  forfeit  all  right  to  said  conveyance 
and  to  said  payments."  It  Is  further  alleged: 
"That  there  became  due  by  the  terms  of  said 
contract  from  said  defendant,  Charles  M.  Wil- 
liams, to  said  F.  E.  Robinson,  on  the  1st  day 
of  September,  1007,  the  sum  of  $1,398,  togeth- 
er wltb  interest  thereon  at  the  rate  of  7  per 
cent  per  annum  from  the  Ist  day  of  June, 
1906,  to  the  Ist  day  of  September,  1907.  That 
said  F.  E.  Robinson  demanded  of  Charles  M. 
Williams  the  payment  of  said  $1398,  together 
with  Interest  as  aforesaid,  from  the  said  Ist 


day  of  September,  1907 ;  bat  notwitbstaDdlng 
said  demand,  said  defendant  Charles  M.  Wil- 
liams, failed  and  refused,  and  ever  since  has 
failed  and  refused  to  pay  said  money."  Thar 
on  the  20th  day  of  December,  1907,  said  F.  K. 
Robinson,  for  a  Taluable  consideration,  grant- 
ed, sold,  and  conveyed  to  plaintiff  herein  all 
hla  right  title,  and  Interest  In  and  to  the 
lands  described  In  the  above-mentioned  con- 
tract "Wherefore,  plaintiff  prays  Judgment 
against  said  defendant  that  a  decree  be  en- 
tered declaring  that  said  defendant  Charles 
M.  Williams,  has  no  right  title,  or  Interest 
in  or  to  any  of  the  lands  or  premises  de- 
scribed In  said  contract  and  that  all  moneys 
theretofore  paid  by  aald  defendant  Charles  M. 
Williams  under  the  terms  of  said  contract  be 
adjudged  to  belong  to  plaintiff;  and  that  It  be 
further  decreed  that  plaintiff  is  the  owner 
and  Is  entitled  to  the  possession  of  all  of  the 
lands  described  In  said  contract" 

The  claim  of  appellant  is  that  "this  action 
Is  not  such  an  action  as  Is  governed  by  any 
of  the  provisions  of  section  302,  l}ecau8e  the 
cause  of  action  set  forth,  or  attempted  to  be 
set  forth,  In  the  complaint  flled  hei-ein  Is  two- 
fold; 1.  e.,  a  real  or  local  and  a  personal  or 
transitory  action  were  Joined  in  the  same  com- 
plaint" In  this  we  think  appellant  Is  clearly 
in  error.  The  real  purpose  of  the  complaint 
is  to  have  It  declared  that  the  said  agreement 
Is  no  longer  oi>erative,  and  that  defendant  has 
no  further  claim  to  a  conveyance.  In  effect 
the  action  Is  one  to  have  It  adjudged  that  a 
written  Instrument  in  respect  to  which  there 
Is  a  reasonable  apprehension  that  if  left  out- 
standing it  may  constitute  a  cloud  upon  aald 
property  and  thereby  injure  the  plaintiff,  be 
canceled  and  all  rights  thereunder  foreclosed. 
The  determination  of  the  right  to  retain  the 
said  payment  Is  a  mere  Incident  to  a  Judg- 
ment declaring  that  said  agreement  has  been 
annulled  by  defendant's  failure  to  comply 
with  Its  terms. 

Furthermore,  the  nature  of  an  action  is  to 
be  determined  by  the  kind  of  relief  that  can 
be  granted  under  the  complaint  Whether 
plaintiff's  assignor  could  maintain  an  action 
to  have  it  determined  that  he  is  entitled  to 
keep  the  money  already  in  his  possession  need 
not  be  passed  upon,  but  it  is  clear  that  In  the 
complaint  before  us  we  find  no  warrant  for  a 
Judgment  decreeing  that  plaintiff  is  entitled  to 
said  money.  He  brings  the  action  as  assignee, 
and  the  only  interest  assigned  Is  "all  his 
right  title,  and  Interest  In  and  to  the  lands 
described  in  the  above-mentioned  contract" 
The  conveyance  of  the  lands,  manifestly, 
would  not  transfer  any  right  to  the  money 
which  had  theretofore  been  paid  to  the  gran- 
tor. The  reference  to  the  money  In  the  pray- 
er of  the  complaint  is  therefore  entirely  be- 
side the  question,  and  must  be  disregarded. 
The  foregoing  views  find  support  iu  the  de- 
cisions of  the  Supreme  Court 

In  Fritts  v.  Camp,  04  Cal.  393,  20  Pac,  807, 
it  is  hdd,  as  stated  In  the  syllabna.  that:  **An 
action  to  enjoin  the  defiendanh  from  dnm^rinff 
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mining  dfibrls  Into  a  creek  above  ttie  plain- 
tiff's land,  to  his  injorsr,  under  an  adverse 
dalm  of  an  easement  to  flow  and  deposit  the 
dCbrls  upon  the  plalntilTa  premises,  which 
the  complaint  allies  to  be  wltbont  rlgjit,  and 
which  the  answer  seeks  to  Justify,  ts  In  effect 
an  action  to  quiet  the  plalntUC's  title  as 
against  the  defepdants*  claim  of  the  eaee- 
moit,  wltUn  tba  nwanlng  of  section  B  of  ar- 
ticle 6  of  the  Constitution,  requiring  actions 
to  qnlet  title  to  real  estate  to  be  commoiced 
In  the  county  In  which  the  real  estate,  or  any 
part  thereof  affected  by  the  action.  Is  altn* 
ated." 

In  McFarland  t.  Martin.  144  Cal.  774,  78 
Pac  240.  it  la  said:  "The  contention  of  the 
respondent  that  If  at  the  trial  the  plaintiff 
should  fall  to  establish  his  right  to  a  convey- 
ance  he  might,  under  his  prayer  for  general 
relief,  show  himself  entitled  to  an  accounting 
of  the  afhlrs  of  ttie  partnership  and  that 
they,  therefore,  are  entitled  to  a  change  of 
the  place  of  trial  upon  the  ground  that  the 
complaint  will  thus  authorise  a  Judgment  In 
a  personal  action  Is  unavailing  upon  this  ap- 
peal. The  nature  of  the  action  Is  to  be  deter- 
mined from  the  character  of  the  complaint 
and  from  Uie  character  of  the  Judgment  which 
might  be  render^  upon  a  default  thereto. 
•  *  •  The  present  ease  Is  substantially  the 
■ame  In  Its  facto  as  was  the  case  of  Bookfer 
T.  Altken,  140  Cal.  471,  74  Pac  XL  In  that 
case  the  defendant  held  the  title  to  certain 
real  property  which  the  plaintiff  allseed  bad 
been  acquired  under  such  drcumstances  (set- 
ting forth  the  same  In  his  complaint),  that  he 
held  It  In  trust  for  the  estate  of  the  plalntifl'a 
testator,  and  prkyed  that  It  be  so  adjudged, 
and  that  the  defendant  execute  a  conveyance 
of  the  Bam&  The  action  was  brought  In  the 
county  In  which  the  property  was  situated, 
and  it  was  held  that  the  fact  that  the  defend- 
ant was  a  resident  of  another  county  did  not 
give  blm  a  right  to  have  the  place  of  trial 
changed  to  such  county." 

In  Grocers,  etc.,  Union  v.  Kern,  etc.,  Co., 
IGO  Cal.  408.  89  Pac  120,  It  Is  slmllariy  held 
that  "an  action  by  a  purchaser  for  a  specific 
performance  of  a  contract  for  the  sale  of  land 
and  to  compel  a  conv^ance  under  an  allega- 
tion that  the  purchase  price  has  been  paid 
pursuant  to  agreement  from  the  proceeds  of 
sales  of  fruits  and  lands  made  by  defendant 
for  which  proceeds  an  accounting  Is  sought, 
with  Judgment  for  a  surplus  alleged  Is  In  Its 
nature  an  action  to  determine  a  right  or  in* 
terest  in  real  property  under  subdivision  1  of 
section  892  of  the  Code  of  Civil  Procedure, 
which,  wherever  commenced,  must  be  tried 
upon  demand  by  the  defendant  In  the  county 
where  the  land  Is  situated.  The  accounting  of 
profits  to  determine  payment  at  the  purchase 
money  and  to  obtain  Judgment  for  any  sur- 
plus is  merely  Incidental  to  the  real  cause  of 
action  and  relief  sought,  and  does  not  change 
the  nature  of  the  action."   Therein  is  re- 


viewed Uie  principal  case  (Smith  v.  Smith,  88 
CaL  672,  26  Pa&  SS6)  up<m  which  appellant 
herein  r^es,  and  It  Is  pointed  out  ttiat  in  said 
case  powinal  proper^  consist^  of  26,000 
sheep,  with  horses,  wagons,  harness,  and 
camp  equipage,  together  with  real  estate  In 
Tuolumne  and  Merced  counties,  was  by  con- 
veyance absolutely  transferred  to  the  de- 
fendant In  that  action  plaintiff  "sought  to 
have  th9  trantfiBr  declared  to  be  a  mortgage, 
and  alleged  that  the  properly  so  mortgaged 
had  earned  and  paid  funds  more  than  enou^ 
to  «rtlngolsh  the  mortgage  indebtedness,  and 
thus'  sought  an  accounting,  a  personal  judg- 
ment for  the  excess  and  a  reconveyance  of 
the  property  transferred."  Hence  It  was 
properly  declared  that  the  cause  of  action  was 
twofold,  owing  to  the  very  nature  of  the  orig- 
inal transaction. 

The  cases  cited  by  appellant  are  all  easily 
distinguishable  from  the  one  before  us,  and 
to  hold  with  his  contention  would  be  in  op- 
position to  the  plain  provisions  of  the  stat- 
ute.   The  order  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


HILL  V.  MARYLAND  CASUALTY  CO. 
(Civ.  729.) 

(Court  9t  Appeal,  Second  XHstriet,  California. 
Jan.  22,  1910.) 

1.  INSUKANCB  (S  670*)— EMPLOTEBB'  LZABIC- 
ITT  InBUBANCI! — FlNDIHOS. 

A  firm  dissolved,  adjuatiog  all  the  fino  as- 
sets and  liabilities,  except  aa  indemnity  policy, 
which  it  was  asreed  should  be  deposited  with  a 
third  perscai  to  oe  held  for  the  firm's  protection 
until  the  tennicatioD  of  a  servaat's  action 
against  the  finn.  The  deposit  was  not  made,  but 
the  policy  was  retained  by  S..  one  of  the  part- 
ners, who  thereafter,  and  while  the  action  was 

EeQaln?  on  appeal,  without  ttie  consent  or 
Dowledge  of  plaintiff,  the  other  partner,  deliv- 
ered the  policy  to  defendant,  the  insurer,  togeth- 
er with  a  full  release  signed  with  the  finn  name., 
13iereafter  S.  died,  and  plaintiff  ined  to  recover 
the  amount  of  the  ja&ment  in  the  servant's 
action,  which  he  had  paid.  Beld,  that  a  finding 
that,  while  defendant  had  notice  of  the  dissolu- 
tion, it  had  none  of  the  agreement  for  the  de- 
posit of  the  policy,  could  not  be  conlttraed  as  a 
finding  on  the  question  as  to  whether  or  not 
defendant  bad  notice  of  the  agreement  that  the 
policy  should  be  held  to  protect  the  partners 
against  any  judgment  which  might  be  rendered 
against  them  in  the  servant's  action,  which  no- 
tice was  the  material  issue  in  the  case,  and  fail- 
ure to  find  thereon  was  error  of  law,  requir- 
ing a  reversal  of  an  order  denying  plaintiff's  mo- 
tion for  new  tria!. 

[Ed.  Note.— For  other  cases,  see  Insntance. 
Cent.  Dig.  I  1787 ;  Dec  Dig.  i  67a«] 

2.  IHSUBANCE  (8  065*)— EhCFLOTKBS'  LIABIL- 
ITY iNsnRAwcB— Sufficiency  or  Evidenck. 

In  an  action  on  an  employers'  liability  in- 
surance policy  issued  to  a  nnn,  a  finding  that 
defendant  insurer  had  no  notice  of  an  agrpement 
between  plaintiff  and  his  copartner  on  dissolu- 
tion of  the  firm  that  the  policy  should  be  held 
by  a  third  person  to  protect  the  firm  against 
any  judgment  that  mlgbt  be  recovered  in  a  serv- 


•For  *tlMr  turn  sm  sama  xoifia  and  Mctton  NUMBER  la  Oso.  A  Am.  Digs.  UOT  to  data,  A  Reportw  Xndezea 


Digitized  by 


Google 


708 


107  PAaFIC 


BEPOBTEB. 


(CaL 


ant'B  personal  iDjnrj  action  then  pendloe 
against  them  held  Dot  nipported  Xry  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1707,  1709;  Dec  Dig.  S  665.*] 

Api)eal  from  Superior  Court,  Los  Angeles 
County ;  CnrtiB  D.  Wilbur,  Judga 

Action  ty  J.  A.  Hill  against  the  Maryland 
Casualty  Company,  a  corporation.  Judgment 
for  defendant,  and,  from  an  ord»  denying  a 
new  trial,  plaintiff  appeals.  Berersed. 

Haaa,  Garrett  &  Dnunlgan,  for  appellant 
Percy  R.  WUson  (Constan  Jensen,  of  coun- 
sel), for  respondent 

SHAW,  J.  Action  to  recover  from  defend- 
ant upon  a  policy  of  employers'  liability  In- 
surance. Plaintiff  and  one  Anton  Swensen 
were  partners  engaged  in  the  construction  of 
what  was  known  as  the  Third  street  tunnel 
in  the  city  of  Lob  Angeles.  Wliile  so  engaged 
defendant  issued  to  the  copartnership  a  pol- 
icy of  employers*  liability  insurance,  whereby 
it  agreed  to  Indemnify  the  copartnership 
agalDBt  liability  for  damages  sustained  by  Its 
employes  on  account  of  Injury  received  by 
such  employ^  while  engaged  in  the  prosecu- 
tion of  the  work,  the  same  to  be  paid  when 
claim  for  damages  bo  received  was  reduced 
to  Judgment  aud  the  Judgment  satisfied.  On 
January  21,  1900,  while  the  policy  was  in  full 
force  and  effect,  one  Fowley,  an  Mnployfi  of 
the  copartnership,  was  killed.  His  heirs  in- 
stituted suit  for  damages,  obtained  Judgment 
in  the  trial  court,  which  on  appeal  was  af- 
firmed and  thereafter  duly  satisfied  by  plain- 
tiff. 

On  March  1,  1001,  prior  to  the  rendition  of 
the  Judgment  In  the  trial  court,  Hill  and 
Swensen  dissolved  partnership,  adjusting  all 
of  their  partnership  liabilities  and  assets, 
save  and  except  as  to  the  claim  for  damages 
In  the  Fowley  suit  and  the  policy  ,of  Insur- 
ance held  by  them  as  indemnity  for  such 
liability.  At  the  same  time  they  agreed  that 
the  policy  of  Insurance  should  be  held  for 
their  protection  against  any  Judgment  which 
might  be  rendered  In  the  Fowley  suit,  and  to 
that  eai  it  should  be  deposited  In  the  hands 
of  a  third  person  to  hold  pending  the  final 
termlnatioa  of  such  action.  Such  agreed  de- 
posit, however,  was  not  made,  but  the  pol- 
icy was  retained  in  the  possession  of  Swen- 
sen, who  on  March  31, 1902,  In  consideration 
of  $3,300  then  paid  to  him  by  defendant,  and 
while  the  Fowley  suit  was  pending  on  ap- 
peal, and  without  the  consent  or  knowledge 
of  Hill,  delivered  the  policy  to  defendant,  to- 
gether with  a  full  release  thereof  to  which 
he  had  affixed  the  partnership  name  of  Hill 
&  Swensen.  Swensen  Immediately  left  for 
Mexico,  where  he  died  on  June  16, 
Plaintiff  did  not  leam  of  the  transaction  be- 
tween defendant  and  Swensen  until  after 
the  latter's  death,  and  did  not  receive  any 
part  of  the  proceeds  of  the  settlement  Tbe 
action  was  to  recover  the  amount  of  the 


judgment  rendered  axalnst  Hill  ft  Bwensoi 
In  favor  of  the  heirs  of  Powley.  The  court 
gave  Judgment  for  defendant  Plaintiff  mov- 
ed for  a  new  trial,  which  was  denied,  and 
the  appeal  Is  from  the  order  denying  the 
same. 

The  grounds  urged  in  support  of  a  rerersal 
of  tbe  order  are  errors  of  law  in  that  the 
court  failed  to  find  on  material  Issues,  insuf- 
ficiency of  the  evidence  to  support  the  find- 
ings, and  newly  discovered  evidence. 

It  appears  from  the  findings  that  on  March 
1,  1901,  the  tunnel  having  been  completed. 
Hill  and  Swensen  dissolved  partnership,  at 
which  time  the  partnership  assets,  other  than 
the  policy  of  insurance,  were  divided  between 
them,  and  as  to  all  liabilities  other  than  the 
claim  of  Fowley's  heirs  they  agreed  in  writ- 
ing that  each  would  pay  one-balf  thereof; 
that  at  the  time  of  the  dissolution  it  was 
agreed  between  nill  and  Swensen  that  the 
policy  of  Insurance  should  be  placed  In  the 
keeping  of  one  Warreu  Glllelen  to  be  held 
by  him  for  the  protection  of  the  partners 
against  any  Judgment  which  might  be  ren- 
dered against  said  copartnership  In  the  suit 
then  pending  against  them  by  the  heirs  of 
Powley,  deceased,  and  that  no  other  agree- 
ment was  made  between  Hill  and  Swensen 
concerning  the  deposit  or  disposition  of  the 
policy  of  insurance;  that  the  policy  was  In 
fact  not  so  deposited,  but  possession  thereof 
was,  with  the  knowledge  of  plaintiff,  retain- 
ed by  his  copartner,  Anton  Swensen. 

It  is  alleged  In  the  complaint  that  at  tbe 
time  of  the  dissolution  It  was  agreed  "that 
said  policy  of  insurance  should  be  retained 
08  the  Joint  proi>erty  of  said  copartners  sole- 
ly and  for  the  purpose  of  liquidatlug  any 
Judgments  that  might  be  obtained  In  any  of 
said  suits  brought  to  recover  damages  for 
accidents,  as  hereinbefore  set  out  and  both 
of  said  partners  agreed  that  said  policy 
should  be  deposited  with  a  third  persou  aud 
held  solely  for  said  purpose,  and  that  neither 
said  Swensen  nor  said  Hill  should  have  any 
right  or  power  to  use  or  dispose  of  said  pol- 
icy for  any  other  purpose,"  and  that  defend- 
ant had  notice  of  this  agreement  and  notice 
that  said  policy  was  segregated  by  said  part- 
ners for  the  purpMe  of  liquidating  any  Judg- 
ments that  might  result  from  said  suits. 

As  to  the  disposition  of  the  policy  made 
by  Hill  and  Swensen  at  tbe  time  of  the  dis- 
solution of  the  coimrtnershlp,  the  court  found 
that  no  other  agreement  as  to  tbe  policy  was 
made  between  the  said  copartners,  other  than 
that  the  same  "should  be  deposited  with  one 
Warren  Glllelen,  to  be  held  by  him  for  tbe 
protection  of  the  partners  against  any  Judg- 
ment which  might  be  rendered  against  said 
copartners  In  said  suit  then  pending  against 
them  by  the  children  of  said  W.  F.  Powley, 
deceased."  Fairly  Interpreted,  we  construe 
this  finding  to  mean  that  it  was  agreed  be- 
tween Hill  and  Swensen  :  First,  that  the  pol- 
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Icgr  of  liunrance,  wliereby  defendant  bad  for 
a  consideration  covenanted  to  protect  them 
from  Uabllltr  for  damages  resulting  from  the 
death  of  PowIey»  should  not  be  sold  or  other- 
wise disposed  of,  but  should  be  held  for  their 
joint  and  several  protection  against  any  Judg- 
ment which  might  be  obtained  In  the  pending 
action  against  them  on  the  part  of  the  heirs 
of  Powley ;  second,  that,  as  a  means  of  ac- 
complishing the  purpose  agreed  upon.  It 
should  be  placed  In  the  bands  of  Warren 
GUlelen.  As  this  was  the  only  agreement 
znade,  the  cbltf  point  In  the  controversy, 
then  is  whether  or  not  defendant  had  notice 
thereof.  Upon  this  point  the  court  found 
that,  while  defendant  had  notice  of  the  dis- 
solution of  the  copartnership  shortly  after 
It  was  made  and  prior  to  the  settlement  with 
Sweusen,  it  "did  not  at  any  time  have  no- 
tice of  the  agreement  or  arrai^«uent  made 
between  said  partners,  Swensen  &  Hill,  for 
tbe  deposit  of  said  policy  of  Insurance  with 
said  Warren  GUlelen,  and  the  defendant  did 
not  at  any  time  have  any  knowledge  of  any 
agreement  made  between  the  said  partners 
CO  Deeming  the  deposit  of  said  policy  of  in- 
surance." This  finding  is  directed  solely  to 
the  alleged  fact  that  the  policy  was  to  be  de- 
posited with  GUlelen,  as  to  which  fact  only 
the  court  finds  defendant  did  not  have  notice. 
It  cannot  be  construed  as  a  finding  upon 
the  question  as  to  whether  or  not  defend- 
ant had  notice  of  tbe  agreement  that  the  pol- 
icy should  be  held  to  protect  Hill  &  Swensen 
against  "any  judgment  which  might  be  ren- 
d«ed  against  said  copartners  in  said  suit 
then  pending  against  them  by  the  children 
of  said  W.  F.  Powley,  deceased."  It  by  no 
means  foUowa  that,  because  defendant  was 
without  notice  of  the  incidental  agreement 
for  depositing  the  policy  with  Olllelen,  It 
was  likewise  without  notice  of  that  which 
constituted  the  material  part  of  tbe  agree- 
ment, namely,  that  the  policy  should  be  held 
for  the  purpose  as  found  by  the  court  No- 
tice of  this  agreement  was  the  material  is- 
sue in  the  case  and  the  one  upon  which  It 
ia  conceded  plalntUTs  right  to  recover  de- 
pended. He  was  entitled  to  a  direct  finding 
covering  the  same.  Failure  to  find  thereon 
constituted  an  error  of  law  for  which  the  or- 
der denying  plaintiff's  motion  for  a  new  trial 
must  be  reversed. 

Even  though  it  should  be  held  that  this 
finding  as  to  notice  was  responsive  to  the 
Issue  raised,  we  are  of  the  further  opinion 
that  thus  construed  it  is  unsupported  by  the 
evidence.  The  evidence  of  plaintiff  tended 
to  prove  that,  on  numerous  occasions  while 
tbe  Powley  suit  was  pending  on  appeal,  Mar- 
shall A.  Frank:  and  C.  O.  Hawley,  both  of 
whom  were  agents  of  defendant,  endeavored 
to  purchase  tbe  policy  of  Insurance  and  ob- 
tain from  both  Hill  and  Swenaen  a  relenae 
of  any  obligations  thereunder,  that  Swensen 
was  willing  to  sell  the  same  and  sign  a  re- 


lease as  to  such  obligations,  but  that  plain- 
tiff  refused  so  to  do.  Plaintifl  testifies  that, 
on  one  of  these  occasions,  "I  told  Mr.  Frank 
that  me  and  Mr.  Swensen  had  dissolved  part- 
nership, and  that  we  had  agreed  to  leave 
that  policy  for  the  protection  of  tbe  two  of 
us,  to  protect  that  Judgment  I  says :  *If  the 
Supreme  Court  decides  In  your  favor,  well 
and  good.  It  won't  cost  you  a  flve-cait  piece. 
If  it  don't,'  I  says,  'all  I  want  Is  the  pro- 
tection that  policy  affords  to  me.' "  This  was 
denied  by  Frank,  and,  if  this  was  all  the  ev- 
idence, the  finding  stiould  be  sustained  upon 
the  ground  of  a  substantial  conflict  of  evi- 
dence bearing  upon  the  lasne;  but  Hill  also 
says  that  he  had  the  same  conversation  prac- 
tically, with  Mr.  Hawley,  who,  as  stated 
above,  was  likewise  a  recognized  agent  of 
defendant  We  have  looked  in  vain  for  any 
testimony  on  the  part  of  Hawley  which  can 
be  regarded  as  a  denial  ot  this  conversation 
claimed  to  have  been  bad  with  him  by  plaln- 
tlflF.  There  was  other  testimony  on  tbe  part 
of  plaintiff  as  to  a  ctmversation  bad  with 
Swensen,  Hawley  being  present,  when  both 
Swensen  and  Hawley  were  urging  him  to  as- 
sent to  a  release  of  def«idant  from  Its  ob- 
ligations under  said  policy  of  Insurance,  and 
wherein  Hawley,  in  response  to  plalntifTs  re* 
fusal  to  execute  sncb  release,  stated  that  the 
company  would  H^t  any  stdt  Instituted  to 
recover  upon  the  policy  and  take  tbe  same 
to  the  Supreme  Court  It  Is  apparent  that 
Hawley,  when  questioned  as  to  these  con- 
versations, endeavored  to  and  did  evade  giv- 
ing direct  answers.  He  does  admit  that  he 
had  vach  a  conversation  with  plaintiff,  but 
says:  "I  don't  think  I  ever  talked  with  the 
two  of  tbem  (1.  e..  Hill  and  Swensen)  at  one 
time  regarding  this."  Hawley  also  says  that 
Hill  told  him  several  times  that  he  did  not 
want  to  sell  the  policy.  It  is  apparent  from 
Hawley's  testimony  that  he  well  understood 
Hill's  opposition  to  ai^  disposal  of  the  policy. 

While  the  testimony  of  Hill,  If  contradict- 
ed, might  be  entitled  to  but  little  weight,  it  Is 
nevertheless,  in  tbe  absence  of  contradiction, 
when  considered  with  facts  found,  sufficient 
to  constitute  prima  fade  evidence  that  de- 
fendant had  notice  of  au  agreement  between 
Hill  &  Swensen  under  tbe  terms  of  which  tbe 
latter  was  deprived  of  the  power  and  author- 
ity to  act  for  tbe  copartnership  in  releasing 
defendant  from  Its  obligation. 

The  order  is  reversed. 

We  concur:  ALLEN,  P.  7. ;  TAGGART,  J. 


PEOPLE  V.  ROMERO.    (Cr.  111.) 
(Court  of  Appoal,  Third  District,  California. 
Jan.  22,  1910.) 

1.  Labcent  (§  45*)  —  Cattlk  Theft  —  Unre- 
COBOED  Bbards— Evidence. 

In  a  proBecutiOQ  for  Jarceny  of  a  calf,  evi- 
dence of  tbe  unrecorded  brand  on  the  mother 
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VM  admlBSlble  ti  Identification  and  to  show 
ownenUp  o(  the  cow. 

[Ed.  Note.— For  otiier  cases,  see  Larcenr, 
Gent  Dig.  |  180;  Dec.  Dig.  |  45.*] 

2.  Witnesses  (}  277*}  —  CBoas-BzuaNATioir 

or  Accused— <!oNTRADiCTrow. 

Where  accused  bad  testtfled  in  clilef  that 
the  calf  allied  to  have  been  stolen  belonged  to 
him,  it  was  proper  to  permit  the  state  on  cross- 
examination  to  ask  him  coacerniog  a  prior  con- 
versation with  W.  c4HicerDiDg  the  calf,  in  which 
he  asked  W.  to  ask  prosecntor  not  to  be  too  hard 
on  him,  for  Impeachment 

[Ed.  Note.— -For  other  cases.  Witnesses, 
Cent.  Dig.  |{  926,  079-984;  Dec  Dig.  i  2n.*] 

8.  CknaNAL  Law  (S  855*)— New  Tbiai>-Mis- 

CONDUCT  or  JUBT— DBINKINQ  LIQUOB. 
That  a  juror  drank  liquor  during  recess  of 
the  court  is  insufficient  to  vitiate  the  verdict, 
where  fellow  jurors  testified  that  the  juror  while 
sitting  and  deliberating  as  such  was  sober,  in- 
telligent, and  In  fit  condition  to  onderstand  and 
deliberate  on  the  evidence,  and  determine  the 
verdict. 

tEd.  Note.— For  other  eases,  see  Crimiaa] 
Law,  Dec.  Dig.  $  ^*] 

Appeal  from  Superior  Court.  Modoc  Coun- 
ty; Cbaa.  M.  Head,  Judge. 

Charles  Bomero  was  convicted  of  grand 
larceny,  and  be  appeals.  Affirmed. 

James  H.  Stewart  and  James  Wylle,  for 
ftl^ellant  U.  S.  Webb,  Atty.  Oen.,  for  the 
l*eople. 

CHIPMAN,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceuy.  He  ap- 
peals from  the  Judgment  on  the  verdict  and 
from  tbe  order  denying  his  motion  for  a  new 
trial.  He  claims  that  the  evidence  was  in- 
snfficieut  to  establish  his  guilt;  his  conten- 
tion being  based  principally  upon  the  fact 
that  the  evidence  was  circumstantial.  The 
larceny  charged  was  the  felonious  taking  of 
a  sucking  calf  about  eight  months  old.  The 
criticism  of  the  evidence  is  addressed  to 
two  facts:  First,  that  proof  of  the  owner- 
ship of  tbe  mother  of  the  calf  depended  up- 
on the  marks  and  brands  upon  the  cow 
which  had  not  been  recorded  as  required  hy 
the  statute;  and,  second,  the  circumstance 
that,  while  the  defendant  was  killing  and 
dressing  the  calf,  the  cow  stood  In  the  road 
bellowing  and  apparently  showing  much  dis- 
tress at  the  loss  of  her  young,  and,  when 
driven  away,  broke  from  the  pasture  where 
she  bad  been  placed  and  returned  tbe  next 
morning  and  resumed  her  demonstrations  of 
grief. 

It  seems  to  have  been  th«  theory  of  de- 
fendant's counsel  that  the  marks  and  brands 
found  on  the  cow  were  no  evidence  of  owners 
ship  because  they  had  not  been  recorded.  In 
People  V.  Bolanger,  71  Cal.  17,  11  Pat  709, 
it  was  held  ttiat  an  unrecorded  mark  to  some 
evidence  of  ownership.  But  they  were  re- 
ferred to  by  tbe  witnesses  as  one  of  the 
m«in8  of  identifying  the  animal  as  well  as 
tending  to  show  ownership.  The  marks  and 
brands  were  shown  to  belong  to  the  prosecut- 


ing witness  who  claimed  the  ownership  of 
the  cow,  and  there  was  erldence  tending  to 
prove  ownership  otba  than  by  these  marica 
and  brands  as  means  of  id«itiacation. 

Ownersblp  of  the  calf  did  not  wholly  de- 
pend upon  tbe  evidence  given  by  tbe  moth- 
er, to  which  no  objection  was  ottered,  al- 
though flie  witnesses  seem  to  have  attached 
some  Importance  to  her  demonstrations  In 
confirming  them  in  their  IwUef.  otherwise 
formed,  that  the  calf  Ulled  br  defendant  be- 
longed to  Ms  neighbor.  Van  Loan.  We  think 
there  was  sufficient  erldULce  to  support  the 
verdict. 

The  defendant  was  a  witness  In  bis  own 
behalf.  After  tbe  defendant  hod  rested,  tbe 
court  permitted  bim  to  be  recalled  for  far- 
ther cross-examination  by  the  district  at- 
torney. Tbe  following  proceedings  occur- 
red: 

"By  Mr.  Jamison:  Q.  Did  you  have  any 
conversation  with  Wade  Williams,  here  in 
Alturas,  Modoc  county,  Cal.,  on  Main  street 
of  said  town,  or  near  tbe  bridge  over  Pit 
river,  at  which  conversation  only  yourself 
and  Wade  WUllams  was  present  and  wltbln 
hearing  of  It,  In  tbe  lattw  part  of  October. 
1006,  Just  after  yon  had  been  arrested  for 
grand  larceny  on  the  chai^  of  stealing  a 
calf  belonging  to  E.  Van  Loan,  in  which  con- 
versation, after  asking  Wade  Williams  to  go 
your  bond,  yon  said  to  him:  Tell  old  Char- 
He' — meaning  tbe  older  brother  of  Wade  Wil- 
liams— 'not  to  be  too  hard  on  me^*  or  words 
In  substance  and  to  that  effect?  Mr.  Wylle: 
We  object  to  that  question  cm  the  ground 
that  it  is  irrelevant.  Incompetent,  and  Im- 
material. This  is  bis  own  witness,  and  be 
cannot  Impeach  ills  own  witness.  The  Cwrt: 
I  understood  that  he  was  recalled  on  cross- 
examination  for  further  cross-examination. 
Mr.  Wylie:  We  were  through  with  bim. 
He  was  examined  In  chief  1^  us,  0ien  cross- 
examined,  and  we  had  dosed  onr  case  and 
rested.  He  Is  not  our  witness  now.  We  were 
through  with  him  when  we  closed  our  case. 
(Argument  by  respective  counseL)  TheCotirt: 
The  rule  Is  very  strict  against  compelling  a 
defendant  to  be  a  witness  against  himself, 
and  It  Is  about  adjourning  time.  I  will  think 
this  matter  over  until  to-morrow  morning. 
(Court  gives  naual  admonition  to  Jury.)  Court 
now  takes  a  recess  until  to*morrow  morning 
at  half  past  nine  o'clock. 

"Court  is  called  to  order  Thursday,  April 
15,  1909.  Judge  Head  presiding.  Preset  the 
defendant  and  his  counsel;  also  the  district 
attorney.  Jury,  and  officers  of  court  Charles 
Romero,  the  defendant,  Is  on  the  witness 
stand  for  further  cross-examination.  Mr. 
Jamison:  I  will  say  this:  Since  last  even- 
ing I  have  examined  into  tbe  quesdon  that 
the  gentlemoi  raised  on  the  other  side,  that 
In  any  circumstances  we  would  not  have  Uie 
right  to  ask  the  defendant  tbe  question  pro- 
pounded ;  and  I  am  not  satisfied  that  I  am 
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right  lo  InslBUng  that  I  ask  the  question.  I 
will  vltMraw  the  qneatUm.  The  Court: 
Very  well.  Mr.  Bomero,  700  are  excused 
from  the  witness  stand.  Mr.  Jamison:  That 
Is  all.  The  inople  rest" 

The  Supreme  Court  held  fn  People  t.  Ar> 
righlnl,  122  CaL  m,  128,  64  Pae.  081,  593. 
that  a  defendant  in  a  criminal  case  "cannot 
be  cross-examined  as  to  oiSxwe  matters  (1  e., 
matters  as  to  wblch  be  had  not  testified  In 
chief)  for  the  purpose  of  discrediting  him 
by  an  attatft  upon  his  character."  Nor 
cquld  the  defendant  in  this  manner  be  com- 
pelled to  testify  against  himself.  It  ap- 
pears from  the  record,  taowerer,  that  the  de- 
fendant had  testified  In  chief  that  the  calf 
belonged  to  him  and  In  effect  that  he  had 
not  stolen  It,  for  he  testified  that  he  "had 
stolen  nothing."  Having  so  testified,  we 
think  the  question  was  a  proper  one.  In 
any  case,  we  think  it  quite  clear  that  the 
Jury  were  not  Influenced  to  defendant's  prej- 
udice by  what  took  place. 

Misconduct  of  a  Juryman  Is  urged  as 
ground  for  a  new  trial;  thtf  claim  being  that 
he  indulged  too  freely  in  Intoxicating  drinks 
during  the  trial.  There  were  some  deposi- 
tions submitted  In  support  of  thla  ground 
urged  for  a  new  trial,  that,  when  not  on  duty 
as  a  Juryman.  Hayes  did  drink  to  excess,  but 
sereral  jurymen  deposed  that  at  no  time 
during  the  proceedings  while  erldence  was 
being  taken  or  when  the  Jury  retired  to  con- 
sider their  rerdict  was  Hayes  Intoxicated, 
but,  on  the  contrary,  he  was  "sober  during 
the  trial  and  in  all  ways  perfectly  able  to 
consider  the  evidence  introduced  at  the  trial 
of  said  cause  and  to  Intelligently  exercise 
his  Judgment  thereon."  The  trial  Judge  oc- 
cupies such  relation  to  the  trial  before  him 
as  to  be  best  able  to  Judge  of  the  actual  con- 
dition of  the  Juryman  where  the  evidence  is 
conflicting  upon  that  point  People  v.  Sulll- 
van,  129  Gal.  557.  62  Pac.  101.  The  fact  that 
a  Juror  drank  intoxicating  liquor  dm'lng  re- 
cess of  the  court  will  not  vitiate  the  verdict 
If  It  ai^Mars  from  the  affidavits  of  his  fel- 
low Jurymen,  as  here,  "that  the  Juror  while 
sitting;  or  deliberating  as  a  juror  was  sober, 
Intelligent,  and  In  a  fit  condition  to  under- 
stand and  deliberate  upon  the  evidence  and 
determine  the  verdict"  People  v.  Deti^ian.  88 
Cal.  002.  28  Pac.  GOO. 

The  Judgment  and  oidw  are  affirmed. 

We  concur:   BURNETT,  J.;  HABT,  J. 


A.  P.  HOTALING  &  CO.  v.  BROGAN. 

(Civ,  630.) 

(Court  of  Appeal,  Third  DiBtrict,  Callforola. 
Jan.  20,  1010.) 

L  AFFIOAVITS  (I  11*)— SlONATOBE  Of  AfTURT 

— NrcESSirr. 

An  affidavit  need  not  be  signed  by  affiant 
[Ed.  Note^FOr  other  eases,  aes  Affidavits, 
Cent  Dig.  1 48 ;  Dec.  Dig.  1 11.*] 


2.  Attachment  (8  88*)— SomciBNCT  or  Ar- 
FiDAvrr. 

Under  Code  Civ.  Proc.  |  53S,  providing 
that  the  clerk  shall  Issue  a  writ  of  attachment 
upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  an  affidavit  in  an  attachment  suit  by  a 
corporation  ehowlng  that  the  affiant  was  presi- 
dent of  the  corporation,  and  personally  maoe  the 
affidavit  "in  its  behalf."  and  aubscribed  and 
swore  to  It,  is  sufficient,  though  the  corporate 
name  was  attached  to  it,  and  it  was  subscribed 
with  the  corporate  name  before  affiants. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  II  221-223;  Dec  Dig.  I  Sa*] 

Appeal  from  Superior  Court  Solano  Conn- 
ty ;  A  J.  Buckles,  Judge. 

Action  by  A  P.  Hotaling  &  Co.  against  J. 
T.  Brogan.  From  an  order  discharging  a 
writ  of  attachment  plaintiff  appeals.  Re- 
versed. 

P.  B.  Lyndi  and  Tbeodore  A  Bell,  for  ap- 
pelant JosQpb  M.  Raines,  tot  respondent 

CHIPMAN,  P.  J.  A  writ  of  Attadiment 
Issued  In  this  case,  wbldi,  upon  motltm  of 
defmdant,  was  dlschaq;ed  mttbe  ground  that 
the  affldaTlt  required  by  sectlcm  538;  Gods 
Clr.  Proc.,  "is  not  prc^ierly  or  at  all  subscrib- 
ed <a  swoni  to  on  b^ialf  of  the  said  plain- 
tiff."  nalntlfl  appeals  from  the  order. 

The  aflSdavlt  reads,  giving  the  title  of  court 
and  cause:  '*State  of  California,  City  and 
County  of  San  Francisco — ss.:  R.  M.  Ho- 
taling of  the  plalntlfl  corpcnatlon  In  the  ac- 
tion above  named,  being  &aly  sworn,  deposas 
and  says."  (Then  follows  statement  of  the 
indebtedness  to  plalntUI  and  other  facta  re- 
quired by  the  statute.)  "And  this  deponent 
further  say0"  (then  foUow  stUl  further  facta 
required  to  be  stated)  **that  affiant  is  the 
duly  elected,  qualified  and  acting  president 
of  the  plaintiff  corporation,  and  makes  the 
affidavit  in  its  behalf.  A.  P.  HotalIng  A  Go., 
by  R.  M.  Hotaling,  Presldrait  Subscribed 
and  sworn  to  b^re  me  this  2&tb  day  of 
March,  1909L  Thomas  S.  Buins,  Notaiy  Pub- 
lic in  and  for  the  City  and  County  of  -San 
Francisco,  State  of  Califomla.**  Section  S88. 
Code  ClT.  Proc,  provides  that  the  derk  shall 
issue  the  writ  at  attacliment  "upon  rec^vlng 
an  affidavit  by  or  on  behalf  of  plaintiff.**  All 
of  the  facts  necessary  to  a  sufficient  affidavit 
a[Y>ear  in  the  body  of  the  document  here, 
leaving  the  sole  question  whether  it  sufficient- 
ly appears  that  the  affidavit  was  made  "1^ 
or  on  behalf  of  plalntlfl.!* 

In  Judging  of  Its  sufflclaicy  In  tlie  partic- 
ular called  In  question,  we  tmist  refer  to  Qie 
entire  affidavit  It  plainly  appears  that  R. 
M.  Hotaling  was,  when  he  made  the  affidavit 
the  president  of  the  corporation,  and  that  he 
made  It  **in  Its  1>^lf .**  That  be  was  the 
person  sworn  and  the  person  who  made  the 
affidavit  and  deposed  to  the  focts  embodied 
In  it  clearly  appears  from  the  body  at  the 
document  wbidi  the  notary  certifies  was  sub- 
scribed and  sworn  to.  It  was  not  necessary 
that  the  affidavit  be  signed.  Ede  t.  Johnson, 
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15  Cal.  63;  Pope  t.  Etrchner.  77  Cal.  102.  19 
Pac.  2G4;  State  T.  Washoe  Ca.  5  Nev.  820. 
The  corporatloii  conia  not  make  the  affidavit, 
and  the  fact  that  Ite  name  la  attached  to  it 
18  of  no  Importance,  and  InTolvee  no  amblffo- 
itj  upon  the  question  as  to  who  in  fttct  made 
it.  That  the  affiant  affixed  the  corporate 
name,  followed  as  It  Is,  "By  R.  U.  HotaUng, 
President,"  does  not  change  ttie  tact,  clearly 
aivearini^  that  he,  Hotalins,  personally  made 
the  affidarlt  and  was  the  one  who  subscribed 
and  swore  to  it.  Taking  the  docummt  as  a 
whole  there  can  be  no  doubt  as  to  the  eesen- 
tial  statutory  requlremesit  appearing  that  a 
sufficient  affidavit  must  be  made  "by  or  on 
behalf  of  the  plaintiff."  Nor  do  we  doubt 
that  the  test  suggested  by  respondent  Is  here 
met,  namely,  that  tiie  affidavit  must  "be  so 
dear  and  certain  that  an  indictment  tot  per- 
jury may  be  sustained  upon  it  If  false." 

BIyth  &  Fanso  Co.  v.  Swensen  et  al.,  7  Wyo. 
803,  M  Pac.  878.  is  dted  by  both  parties.  In 
that  case  the  affidavit  read:  "PlaintitC  in 
the  action  above  named,  being  duly  sworn, 
deposes  and  says."  eta,  and  Is  signed:  "The 
Blyth  &  Fa^  Co.,  by  Sherman  V&Tgo,  Uaxh 
aging  Agent  Subscribed  and  sworn  to  be- 
fore ma  *  *  *  John  W.  Sammon.  Clerk." 
Hie  court  said:  "It  is  not  tlie  affidavit  of 
the  plaintur,  for,  being  a  company.  It  cannot 
take  an  oath.  It  is  not  the  affidavit  at  the 
ajrent,  for  nowhere  in  the  paper  is  It  pur- 
ported tiiat  Oie  agent  makes  any  statonent 
whatever.  The  language  is  that  the  plain- 
tiff deposes  and  says."*  In  the  case  here, 
however,  it  appears  clear  enough  that  the 
plaintiff  did  not  make  the  affidavit,  but  Ho- 
taUng made  it;  ttiat  he  was  a  proper  person 
to  make  it ;  and  that  he  made  it,  as  the  stat- 
ute authorised  him  to  do,  on  behalf  of  the 
plaintiff. 

We  are  well  .satisfied  that  the  affidavit  was 
sufficient,  and  the  order  is  therefore  reversed. 

We  concur:  BUByirCT,  J.;  HABT,  J. 


PEOPLE   v.   SACRAMENTO  BUTCHERS' 
PROTBOTlVE  ASS'N  et  al.    (Or.  90.) 

(Court  of  Appeal.  Third  District,  GaliCoraia. 
Jan.  22,  1910.    Rehearing  Denied  by 
Supreme  CoaH  Match  28.  1910.) 

1.  Inoictueut  and  -  IirvoBKATion  (|  137*)— 
Vacation— Gbochds. 

Tbe  trial  court  hu  no  jarisdiction  to  en- 
tertain or  grant  a  motion  to  aet  aside  an  in- 
formation on  any  ground  not  apecified  in  Pen. 
Code,  i  09& 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infonnation,  Cent  Dlig.  i  480;  Dec.  Dig.  | 
137.*] 

2.  Indictmekt  and  Infobjiation  (I  137*)— 
Vacation  —  Grounds  —  Iksufticienct  or 
Pbbluiinabt  Testiuont. 

ThKt  the  evidence  presented  before  a  mag- 
istrate was  fnsafficlent  to  establish  probable 
caupe  for  believing  that  the  offense  for  which 
defendant  was  examined  and  held  had  been 
committed,  and  that  he  committed  it  could  not 


be  properly  nrzed  or  determined  on  a  motion 
to  vacate  the  information  under  Pen.  Code,  % 
905,  autiiorisInK  tiie  court  to  ^nnt  such  a  mo- 
tion mly  on  the  gionnd  that  aeeuaed  had  not 
been  legally  committed  the  maglatrate,  or 
that  the  information  had  not  been  snbaenbed 
by  the  district  attorney. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  483;  Dec  Dig. 
S  137.*] 

8.  iNDICnfENT  AND  IHTOBICATION  (|  140*^ 

Vacation— BviDBNCB  Sustaihihq  Covhit- 

UENT— PRESUUPTJON. 

On  the  filing  of  an  Information  correspond- 
ing with  the  terms  of  the  commitment  as  to  tbe 
nature  of  the  offense  Indicated  ttienin,  it  will 
be  presumed  that  the  evidence  was  sufficient 
to  justify  the  magistrate  in  making  the  order. 

[Ed.  Note.— For  Other  case^  see  Indictment 
and  Information,  Cent  Dig.  H  474,  476;  Dec. 
Dig.  1.140.*] 

4.  CBDnKAi.  Law  ({  209*)  —  FaiuiaKABT 

FBOCBEDinaS— "ColfPLAINT.** 

Under  Pen.  Code.  H  811,  812,  providing 
for  the  verification  of  fiacts  by  complainant  prior 
to  the  issuance  of  a  warrant  ot  arrest  by  a 
magistrate,  the  instrument  on  whicit  the  war- 
rant is  authorized  is  not  a  "complaint"  in  the 
sense  of  a  pleadinft.  but  is  more  like  a  deposi- 
tion only,  stating  the  facts  verified  by  tbe  In- 
formant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  415;  Dec  Dig.  f  200.* 

For  other  definitions,  see  Words  snd  Phrasei^ 
VOL  2,  pp.  1363-136&] 

6.  Criminal  Law  (i  241*)— <JoituiTMKMT— 

Complaint. 

A  commitment  of  accused  to  answer  an 
information  Is  not  alone  based  on  the  so^lled 
"complaint,"  but  on  all  tbe  depositions  taken 
before  the  magistrate;  the  Information  In  torn 
being  founded  on  the  order  of  commitment, 
which  order  was  not  fatally  defective  because 
it  did  not  describe  the  offense,  but  dedaicd  <mly 
that  the  offense  "In  the  within  depositions  men- 
tioned" has  been  committed. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  601,  502;  Dec.  Dig.  f 
241.*] 

6.  Cbiuinal  Law  (f  241*)  —  Pbeliminabt 
Pboceedinos  —  CoiamMBNt  —  Dbsigiia- 
TiON  OF  Offense. 

Where  commitment  does  not  designate  some 
offense  of  which  the  superior  court  has  juiis- 
diction  as  having  been  committed  by  accused  by 
a  specific  description  referring  therein  to  the 
alleged  crime  for  which  accused  is  ordered  held 
under  its  generic  description,  the  depositions 
on  which  the  commitment  is  issued  must  show 
the  commission  of  the  offense  to  which  the 
commitment  refers,  or  disclose  piobsble  reason 
for  defendant's  connection  with  Its  conunlssloD. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig.  |  602:  Dee.  Dig.  f  241.*] 

7.  CanciNAL  Law  (S  241*)— CokoanisnT^ 
Desionatior  or  Oftenbe. 

Where  a  commitment  undertakes  to  de- 
scribe the  offense  for  which  accused  is  held  for 
trial  on  a  felony  charge,  such  offense  need  not 
therein  be  stated  with  tbe  technical  nicety  and 
precision  required  In  an  Indictment  or  Informa- 
tion. 

[Ed.  Note^For  other  cases,  see  CMmlnsl 
Law,  Cent  Dig.  |  OOQ;  Dee.  Dig:  |  241.*] 

8.  iRDiomEHT  Airn  IimncATioN  A  41*)— 
AuTHoarrr  to  FnA-CoHPLAiirr— Iitdobse- 

JCENT. 

The  district  attorney  has  authority  to  file 
an  information,  though  tbe  e<»nmitment  order 
was  not  indorsed  on  the  complaint  or  on  any 
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of  the  othar  depoaittoyi  taken  br  the  mMl>* 

trate. 

lEA.  Note.— For  o4ier  eases,  see  Indtetment 
sDd^  InforraatioB,  Ceat.  Dig.  f  1S2;  Dec.  Dig. 

9.  Cbiuinal  Law  (8  241*)  —  PaixixiitABT 

PBOCEBDING  a— COUHITU  EHiy-'  'MADE.' ' 

Under  Pen.  Code,  §  1428,  Teqidring  a  Jus- 
tice of  the  peace  to  keep  a  docket  in  vhleh 
must  t>e  entered  each  action  and  all  proceed- 
ings therein,  an  order  holding  accosed  to  an- 
swer ia  In  tact  and  law  "made"  when  it  is 
entered  on  the  Jnstioe's  docket,  so  that  a  fail- 
vre  to  indorse  the  same  on  the  complaint  or 
depoaitloQB  does  not  deprive  the  order  of  Its 
validity  nor  affect  defendant's  sobetantial  rights. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  SOI ;  Dec.  Dig.  1  241.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  5,  pp.  4269,  4270-1 

10.  Monopolies  (J  31*)— Restbaint  of  Tbade 
—  Reotjlation  or  Prices  — Indictmeki  — 
"Tbubt." 

St.  1907,  c.  530,  was  entitled  an  act  to  de- 
fine a  trust  and  to  provide  criminal  penalties 
and  punishment  of  corpcnitionB,  persons,  firmn. 
and  associations,  or  persons  connected  with 
them,  and  to  promote  ftill  competition  In  com- 
merce and  all  classes  of  bosinesa  in  the  state. 
Section  1  drflnes  a  "trust"  (1)  as  a  combioa- 
tioD  of  capital,  skill,  or  sets  of  two  or  more 
persons,  etc.,  to  create  or  carry  on  restrictions 
In  trade  or  commerce,  and  (3)  to  prevent  com- 
petition. An  information  cbaigea  accused  as 
the  managing  agent  of  a  meat  compsny,  pnr- 
snant  to  a  combination  and  conspiracy  into 
which  they  bad  previously  entered  with  a  butch- 
ers' sssociation  and  the  individual  members 
thereof  to  execute  end  carry  out  certain  agree- 
ments, the  effect  of  which  wonld  \m  to  destroy 
free  competltiott  in  the  retail  meat  business  in 
Sacramento,  and  in  furtherance  of  this  design 
compelled  R.,  who  was  engaged  in  such  busi- 
ness there,  to  pay  accused  and  the  meat  com- 
pany bi^ier  prices  for  meats  than  accused  and 
the  company  required  the  members  of  the 
association,  each  of  whom  were  likewise  engag- 
ed in  such  business,  to  pay  for  the  same  char- 
acter of  meats,  ffeld  to  state  all  the  elements 
of  an  offense  within  the  first  and  third  sob' 
divisions  of  the  law.  and  not  defective  for  fiiil- 
nre  to  allege  that  the  meat  company,  accused, 
or  the  association  were  able  to  control  the 
meat  market ;  the  gravamen  of  the  offense  be- 
ing the  GombinatloD  to  prevent  competition  in 
prices. 

[Ed.  Note.— For  other  cases,  see  Monoiwlies, 
Cent.  Dig.  f  20;  Dec.  Dig.  1  31.* 

For  other  definitions,  see  Words  snd  Phrases, 
vol.  8,  pp.  7116-T124,  7822.] 

11.  MOITOPOLIEB  (I  81*>— REBTBAIZIT  OW  TBADI 
— IlCFORHATION. 

The  information  was  not  defective  for  fall- 
nre  to  disclose  the  identity  of  the  persons  re- 
ferred to  therein  as  "certain  and  divers  per- 
sons, firms,  partnerships,  corporations  and  as- 
sociations of  persons  constituting  and  compos- 
ing" the  assodation,  "the  names  of  whom  are 
nnknown  except  as  herein  stated."  etc.;  snch 
persiHis  being  sufficiently  identified  by  the  alle- 
gation that  they  were  members  of  the  sssocta- 
tioo  to  apprise  defendant  of  the  particular  per- 
sons with  whom  he  was  charged  with  having 
been  In  league  In  maintaining  an  unlawful  con- 
spiracy. 

[Ed.  Note.— For  other  eases,  see  Monopolies, 
Cent  Dig.  |  20;  Dec.  Dig.  i  31,*1 

12.  IifDicnniCT  aivd  InrosiuTioir  (|  124*)— 
JoiNOEK  or  Parties— Conspirators. 

Where  a  conspiracy  is  charged,  it  is  not 
necessary  to  make  all  the  alleged  coDsplrators 


defendant*  in  ordar  to  maintain  a  prosecution 
against  one. 

[Ed.  Note.— For  other  eassf^  see  Indictment 
and  Information,  Cant  Dig.  H  827,  828:  Dea 
Dig.  I  134.*]  HI  "  . 

13.  MONOPOUSa  (I  81*)— iNFOBHAXXOn— ACTS 
or  AOBNT. 

Where  an  information  for  c<Hispiracy  in 
restraint  of  trade  in  violation  of  the  anti-trust 
act  (St.  1907,  e.  630)  charged  that  accused, 
as  managing  agent  of  a  meat  company,  And 
the  company  itself  entered  Into  an  alleged  com- 
bination and  conspiracy  with  a  butchers'  as- 
sociation and  the  members  thereof  to  restrict 
competition  in  the  fresh  meat  businesst  the  In- 
formation sufficiently  charged  that  accused  act- 
ed in  the  transactions  in  question  in  bis  fep- 
resentative  capacity  as  agent  of  the  meat  com- 
pany and  not  independently  thereof. 

[Bd.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  I  20:  Dec.  Dig.  f  31.*] 

14.  MONOPOLIEB  (I  29*)— ACTB  OV  AOEITF-DE- 
FEN8B8. 

Where  accused,  as  agent  of  a  meat  com- 
pany. Joined  a  conspiracy  in  restraint  of  trade, 
his  act  was  that  of  his  principal,  so  that,  if 
be  acted  In  excess  of  authority  or  witbout  bis 
principal's  knowledge  or  sanction,  such  act 
WOB  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Monopolies. 
Cent.  Dig.  I  19 ;  Dec.  Dig.  |  29.*] 

15.  MonoPOLiES  ({  31*)— BcfsriBAiifT  of  Tbade 
— Intobhation. 

An  Information  for  conspiracy  In  restraint 
of  trade  need  not  allege  the  dates  on  which 
the  acts  of  the  alleged  conipirators  were  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  20;  Dec:  Dig.  S  SI.*} 

16.  MOROFOLIES  (i  81*)— RESTBAZRT  Or  TXADE 

— INFORUATION. 

An  Information  for  conspiracy  in  rettmint 
of  trade  need  not  allege  the  acts  constituting 
the  actual  accomplishment  of  the  object  or  pur- 
pose of  the  combination  or  conspiracy;  such 
acts  being  mere  probative  facts  and  not  the 
gist  of  the  crime. 

[Ed.  Note.— For  other  eases,  see  Monopolies, 
Cent  Dig.  1  20;  Dec.  Dig.  |  81.*] 

17.  Gbihinal  Law  (I  86*)— Ormrsi— Jvbu- 

DicnoN. 

Const,  art.  6s  |  6,  after  specifically  prorld- 
ing  the  jurisdiction  of  the  superior  courts  a» 
to  numerous  subjects,  declares,  generally,  that 
snch  courts  shall  have  Jurisdiction  of  "all  cases 
of  misdemeanors  not  otherwise  provided  for." 
Pen.  Code,  f  1425,  confers  on  Justices  of  the 
peaQB  Jurisdiction  of  all  misdemeanors  punidi- 
able  by  fine  not  exceeding  (SOO  or  imprisonment 
not  exceeding  six  months,  or  both ;  and  Sacra- 
mento City  Charter  (SL  1893,  c.  7)  art.  4,  subd. 
3.  providing  for  the  city  justice  court  of  such 
city,  substantially  follows  section  14l^  as  to 
the  Justice's  Jurisdiction.  Beld,  that  rtnce  nei- 
ther a  justice  court,  generally,  nor  the  Justice 
court  in  Sacramento,  has  jurisdiction  of  the 
offense  of  violating  the  anti-trust  act  (St.  1907, 
c.  530),  punishable  by  a  fine  of  not  less  than 
$50  Dor  more  than  $5,000  or  for  imprisonment 
not  less  than  six  months  or  more  than  a  year, 
or  both,  such  offense  committed  in  Sacramento 
was  within  the  exclosive  original  jurisdiction 
of  the  superior  court  of  Sscrsmento  county, 
and  this  tnoogh  the  statute  did  not  dedgnat* 
the  Jail  or  prison  In  which  a  sentence  «  im- 
prisonment should  be  executed. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  12S;  Dec.  Digi.  |  86.*] 
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IS.  Cbimiwal  Law  (|  90*)— Coukts— Police 
CkinBTS— Jurisdiction— MiSDEUBAnoBs. 
Pol.  Code,  f  4426,  regnlatins  the  jarisdic- 
tion  of  police  conrta  In  dtles,  doe*  not  confer 
on  »acb  courts  any  farther  Jnriadictlon  a*  to 
misdemeaoora  than  ia  conferred  OD  jnatlcea  of 
the  peace  generally  by  Pen.  Code,  %  1426. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  130 ;  Dec.  Dig.  S  90.«1 

19.  CEiMiFfAL  Law  (S  90*)— Puhishiuent— 

MlSDEKKAnOBS. 

The  L^lalatnre  may  confer  on  Jastlces  and 
police  coarts  jarlsdictioo  of  all  misdemeanors, 
regardless  of  Uie  extent  of  panishment  author- 
ized; such  courts  being  limited  in  the  execu- 
tion of  their  Judgmaibi  of  Imprlaoument  to  im- 
prisonment in  a  local  or  ooonty  JaiL 

[Ed.  Note/— For  other  eaiei,  see  Criminal 
lAW.  Cent  Dig.  1 18S;  Dec.  Dig.  f  9a*] 

20.  CRTifiNAi.  Law  ({  27*)— Oitbnssb— Fel- 

ONT  OB  MlBDEUEANOB. 

Whether  an  offense  is  a  felony  or  a  mis- 
demeanor is  not  determined  by  its  diaractei^ 
ixation,  hut  by  the  extent  and  mode  of  punish- 
ment prescribed  or  inflicted,  where  the  superior 
court  is  clothed  with  a  discretion  In  determin- 
ing whether  the  sentence  shall  be  executed  by 
Imprisonment  either  In  the  state's  prison  or  a 
ooanty  jail,  as  proTided  1^  Pen.  Code,  1 17. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  29^  81  i  Dec.  Dig.  1  27.*] 

21.  Cbimthal  Law  (I  1159*)— Appeal— Vkb- 
DicT— Review  of  Evidence. 

Where  there  is  a  substantial  conflict  In 
the  evidence,  a  conviction  will  not  be  set  aside 
on  appeal  because  the  verdict  is  not  justified 
by  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  3076;  Dec  Big.  |  1159.*] 

22.  Monopolies  (i  81*)— Cbihinai.  Gohbiita- 
moN— Conviction— Evidence. 

In  a  prosecution  for  entering  a  combination 
in  restraint  of  trade,  In  violation  of  the  anti- 
trust act  (St.  1907.  c.  S30),  evidence  held  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  {  ^;  Dec.  Dig.  fi  31.*] 

23.  Monopolies  (|  81*>— Rbstbaiht  or  Tbadb 
-Evidence. 

Where  defendants  were  Indicted  for  a  con- 
spiracy in  restraint  of  trade,  the  char^  being 
that  defendant  meat  company  discnminatea 
against  R.  In  the  sale  of  fresb  meat  in  favor 
of  tiw  members  of  a  butchers*  assodation,  evi- 
dence that  R.  was  also  discriminated  anlnst  In 
the  meat  company's  sale  to  bim  of  smoked  and 
cured  meats,  which  discrimination  was  not  dis- 
puted, was  admissible  as  corroborative  of  the 
conspiracy. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Gent.  Dig.  f  20;  Dec.  Difr  |31.*] 

24.  Monopolies  (8  31*)— Cohbinatioiis— Be- 

8TBAINT  OF  TBADE— EVIDENCE. 

In  a  prosecution  of  a  butchers'  association 
and  a  meat  company  for  conspiracy  in  restraint 
of  trade,  the  association's  by-laws  were  admis- 
sible to  show  the  identity  of  the  memlMrs  <A 
the  association,  its  nature  and  purposes,  and 
the  object  of  its  connection,  if  any,  with  the 
meat  company,  and,  if  possible,  to  prove  the 
conspiracy. 

[Ed.  Note^For  other  cases,  see  Monopolies. 
Cent  Dig.  S  20 ;  Dec  Dtgrl  81.*] 

25.  Witnesses  (§  372*)— Caoss-BxAioiVATioK 

— INTEHEST. 

In  a  prosecution  for  conspiracy  In  restraint 
of  trade,  the  state  was  pr<H)erly  permitted  on 
cross-examination  of  defeDdanrs  witnesses  to 
ask  whether  they  had  contributsd  money  toward 


the  employment  of  counsel  fbr  the  defense  «r 
had  otherwise  aided  thar^  to  show  tiidr  In- 
terest in  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Witsesses, 
Cent  Dig.  II  1193-U95;  Dec.  Dig.  I  372.*] 

26.  CONBPIBACT  (I  47*)— PBOOV— GlBOUimAII- 

TiAL  Evidence. 

A  criminal  conspiracy  may  Iw  proved  by 
drcnmstantial  evidence. 

[Ed.  Note.— For  other  oases,  see  Consj^racy, 
Cent  Dig.  1 106;  Dec.  DlcrF47.*] 

27.  CONSPIBACT  (I  48*)— OmirSKS— IKBTBCO- 

TIONS. 

The  court  charged  that  common  design  is 
tbe  essence  of  a  conspiracy,  and,  while  it  is 
necessary  to  establish  a  conspiracy  to  prove  a 
combination  of  two  or  more  persons  by  con- 
certed action  to  accomplish  the  criminal  or  un- 
lawful purpose,  "it  is  not  necessary  to  consti- 
tute a  conspiracy  that  two  or  more  peiBons 
should  meet  togeUier  and  enter  into  an  explicit 
or  formal  agreement  for  an  unlawful  scheme, 
or  that  they  should  directly,  by  words  or  in 
writing,  state  what  the  nniawful  scheme  waa 
to  be  and  tbe  detail  of  the  plans  and  means 
by  which  the  unlawful  combination  was  to  be 
effective" ;  but  it  is  sufficient  if  two  or  more 
persons,  in  any  manner,  or  through  any  con- 
trivance, positively  or  tacitly  come  to  a  mutual 
nnderstanding  to  accomplish  a  common  and  un- 
lawful design.  Held,  that  the  meaning  of  the 
words  quoted,  in  connection  with  the  remainder 
of  the  instruction,  was  that  no  explicit  or  for- 
mal agreement  need  be  proved,  if  it  be  satis- 
factorily proved  that  two  or  more  persons  came 
to  a  mntnal  understanding  to  accomplish  a  com- 
mon and  unlawful  design,  and  was,  therefore, 
not  objectionable. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  |  109;  Dec  Dig.  I  4S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1454-1461 ;  vol.  8,  p.  7613.] 

28.  Monopolies  (|  31*)  —  Bestbaint  of 

Teade— iNSTBUCnonflL 

In  a  prosecutiim  for  conspiracy  In  restraint 
of  trade,  an  instruction  that  if  the  jury  should 
find  from  the  evidence,  beyond  a  reasonable 
doubt  that  pursuant  to  a  common  understand- 
ing or  agreement,  express  or  tadt  between 
S.,  a  member  of  a  butebers*  assodation.  and  de- 
fendant K.,  he  agreed  to  and  did  charge  R. 
more  for  the  meat  purchased  by  him  of  de- 
fendant company  than  was  charged  by  defend- 
ant company  to  any  other  member  of  such 
association,  with  intent  to  lessen  competition, 
the  jury  should  convict  was  proper;  It  tielnff 
undisputed  that  8.  was  a  member  of  tbe  as- 
sociation and  on  several  occasions  remonstrated 
with  defendant  against  his  sale  of  fresb  meat 
to  R.,  and  K.  having  testified  that  in  making 
sales  to  R.  he  was  governed  by  the  desires  of 
the  members  of  the  association. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  20 ;  Dec.  Dig.  |  81.»] 

29.  Monopolies  (|  10*)  —  BBflrnuinT  or 

TBADE— CbXHINAL  CONSPIBAOT  — STATtnU. 

St  1907,  c.  630.  prcAtbiting  comUnatlona 
in  restraint  of  trade,  Is  not  unconstitutional  nor 
in  conflict  with  Fen.  Code,  1 182,  defining  crint- 
iaal  conspiracies. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  9;  Dec  Dig.  I  10.*] 

Appeal  from  Superior  Conrt;  Satxamento 
Connty;  a  N.  Post,  Judge. 

J.  O'Keefefvas  convicted  of  vlolatlDs  an  act 
prohibiting  combiiuttlons  Is  restraint  ot 
trade,  and  be  appeals.  Afllnned. 
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I*,  T.  Hatfl^  and  J.  W.  UHentbal,  for  ap- 
pellant V.  S.  Webb.  Atty.  Oea.,  3.  Cbas. 
Jones,  Aast  Atty.  Gen.  ^  S.  Wachhorst, 
DiaL  Atty.,  and  Frank  F.  Atklnara,  Asst 
DlBt  Atty.,  of  counsel),  tor  the  People. 

HABT,  J.  Tbe  defendant  O'Keefe  was 
convicted  of  violating  certain  proTlstons  of 
an  act  of  the  Leglfilatare  of  1907  (St.  1907. 
p.  884.  c.  &30).  eotlUed  "An  act  to  define 
trust  and  to  provide  criminal  penalties  and 
civil  damages  and  punishment  of  corpora- 
tions, personB,  firms  and  associations,  or  per* 
sons  connected  with  them,  and  to  promote 
fnll  competition  In  commerce  and  all  classes 
of  business  In  the  state."  This  appeal  Is  by 
O'Keefe  from  the  judgment  and  the  order  of 
the  trial  court  denying  bim  a  new  trial. 

Tbe  Information  charges  that  the  appel- 
lant, as  the  managing  agent  of  the  Western 
Meat  Company,  in  pursuance  of  a  comblca- 
tlon  and  conspiracy  into  which  they  had 
previously  entered  with  the  Sacramento 
Butchers'.  Protective  Association  and  tbe  In- 
dividual members  thereof  to  execute  and 
carry  out  certain  contracts  and  agreements, 
the  effect  of  the  ezcution  of  which  would  be 
to  destroy  free  competition  In  tbe  retail  meat 
business  In  said  city  of  Sacramento,  required 
and  compelled  one  Albert  Robinson,  who  was 
engaged  In  carrying  on  tbe  retail  meat  busi- 
ness In  said  city,  to  pay  to  the  appellant  and 
said  Western  Meat  Company  higher  prices 
f(Hr  meats  than  the  appellant  and  said  com- 
pany required  the  members  of  said  Butchers' 
Protective  Association,  each  of  whom  was 
likewise  engaged  in  tbe  retail  meat  business, 
to  pay  for  tbe  saqie  class  or  character  of 
meats.  The  refusal  of  the  court  to  grant  ap- 
pellant's motion  to  set  aside  tbe  Information, 
the  order  overruling  tbe  demurrer  to  the 
information,  Insufficiency  of  the  evidence  to 
Justify  the  verdict,  alleged  errors  in  admit- 
ting and  rejecting  certain  evidence,  alleged 
erroneous  Instructions  given  to  the  Jury,  and 
want  of  jurisdiction  in  the  superior  courts 
of  criminal  prosecutions  under  the  act  upon 
tbe  provisions  of  which  the  informatlonhere 
Is  based,  are  the  general  reasons  upon  which 
a  reversal  of  the  judgment  and  tbe  order  Is 
urged. 

The  act  concerned  here  Is  what  Is  common- 
ly known  as  the  "Cartwrlght  anti-trust  law," 
and,  as  Its  title  and  provisions  clearly  In- 
dicate, Its  purpose  is  to  prevent  such  busi- 
ness combinations  as  will  result  in  restric- 
tions in  trade  or  commerce,  or,  In  other 
words,  in  the  destruction  of  free  competition 
in  the  manufacture,  sale,  and  purchase  of 
morcbandlse  and  other  commodities  for  do- 
mestic use.  Section  1  of  said  act  reads,  in 
part,  as  follows:  "Section  1.  A  trust  Is 
a  combination  of  capital,  skill  or  acts  by 
two  nr  more  persons,  firms,  partnerships,  cor- 
porations or  associations  of  persons,  or  by 
any  two  or  more  of  them  for  either,  any  or 
all  of  the  following  purposes:  (1)  To  create 


w  cany  out  restrictions  In  trade  or  com- 
merce. *  *  *  (3)  To  prevent  competition 
in  manufacturing  makings  trans[>ortatlon, 
sale  or  purdiase  4tf  merchandise,  produce 
or  any  commodity.  •   •  • 

L  Tbe  order  daiylng  tlie  motion  to  set 
aside  tbe  Information  was  prtrper*  Tbe 
gtonnds  of  the  motion,  stated  in  genwal  lan- 
guage, are:  That  the  defendant  had  not  been 
legally  committed  by  a  magistrate;  that  the 
alleged  offense  set  forth  In  the  Information 
is  not  tbe  offense  stated  in  the  "complaint" 
filed  in  the  magistrate's  court,  in  that  tbe 
offense  sought  to  be  charged  in  said  com- 
plaint is  a  misdemeanor,  while  the  Informa- 
tion purpOTts  to  charge  a  felony,  and  fur- 
ther that  the  "complaint"  do^  not  charge 
the  alleged  offense  to  have  been  committed 
against  any  particular  person,  while  tbe  in- 
formation charges  that  the  purported  of- 
fense alleged  therein  was  against  one  Al- 
bert Robinson;  "that  no  order  has  been  In- 
dorsed on  the  complaint  holding  defendant 
O'Keefe  to  answer  to  the  charge  contained  In 
said  complaint;"  that  no  evidence  was  adduc- 
ed before  the  magistrate  authorizing  the  or- 
der holding  O'Keefe  to  answer  to  tbe  charge 
alleged  in  the  "complaint"  In  addition  to 
these,  the  motion  advances  some  other 
grounds  upon  which  It  Is  claimed  tbe  Infor- 
mation should  be  set  aside;  but  they  are  not, 
in  our  judgment  of  sufficient  importance  to 
require  special  notice.  The  only  grounds 
specified  by  tbe  Oode  upon  which,  upon  a 
pn^r  showing  a  trial  court  is  authorized 
to  set  aside  an  Information,  are  the  follow- 
ing: "(])  That  before  the  filing  thereof  the 
defendant  had  not  been  legally  committed  by 
a  magistrate;  (2)  That  It  was  not  subscrib- 
ed by  the  district  attorney  of  the  county." 
Section  995,  P«i.  Coda 

Under  the  familiar  rule  of  construction, 
"expresslo  unlus  est  excluslo  alterlus,"  a 
trial  court  is  without  jurisdiction  to  enter- 
tain or  to  grant  a  motion  to  set  aside  tbe  in- 
formation upon  any  ground  other  than  those 
expressly  specified  in  the  designated  section 
of  the  Penal  Code.  Assuming,  therefore,  that 
the  evidence  presented  to  the  magistrate  was 
altogether  insufficient  to  establish  probable 
cause  for  believing  that  ^e  offense  for  which 
tbe  defendant  was  examined  and  held  had 
been  conmiltted  and  that  he  committed  It 
that  question  could  not  properly  be  urged  and 
decided  on  a  motion  of  the  character  of  the 
one  under  consideration.  Upon  the  filing  of 
an  Information  corresponding  with  tbe  terms 
of  tbe  commitment  as  to  the  nature  of  the 
offense  Indicated  in  the  latter,  the  presump. 
tlon  at  once  arises  that  the  evidence  of  which 
said  commitment  la  predicated  was  in  all 
respects  sufficient  to  justify  tbe  magistrate 
In  making  tbe  order  (Western  Meat  Co.  v. 
Superior  Court  9  Cal.  App.  638,  99  Pac.  976), 
and,  as  the  Attorney  General  has  very  clear- 
ly pointed  out  in  his  tnief,  U  the  evidence 
taken  before  the  magistrate  iru  not  Hoffl- 
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dent  to  w^airant  the  order  of  commitment, 
that  question  should  hsve  been  Inquired  Into 
and  determined  through  some  other  proceed- 
ing than  a  motion  to  set  aside  the  Informa- 
tion. Pec^Ie  T.  Beach,  122  Cal.  S7,  M  Pac. 
30&;  People  t.  Lee  Look.  143  Cal.  219,  76 
Pac.  1028;  Redmond  t.  State,  12  Kan.  172; 
People  T.  Oole,  127  Cal.  549,  59  Pac.  9S4; 
Ex  parte  Dlmmlg,  74  Cal.  1S4,  15  Pac.  619. 

The  point  sought  to  be  made  by  the  ap- 
pelant that  there  Is  a  variance  between  tbe 
allegations  of  the  "complaint,"  so-called,  and 
tboee  of  the  Information,  cannot  be  maintain- 
ed. Tbe  Instmment  upon  which  the  warrant 
of  arrest  is  authorized  to  be  issued  bj  a  mag- 
istrate in  tbe  case  of  an  indictable  offense  is 
not  a  "complaint"  In  the  sense  that  It  Is  a 
pleading,  but  Is  practically  a  deposition  only, 
setting  forth  the  facts  stated  by  the  Inform- 
ant, BOffidently  showing  tbe  commission  of 
an  offense  and  Its  perpetration  by  tbe  defend- 
ant to  Justify  tbe  issuance  of  a  warrant  of 
arrest  by  tbe  m^lstrate.  Sections  811,  812, 
Pen.  CodA,  The  commitment  is  based  upon 
all  the  depoflitlons,  and  not  alone  upon  the 
8(M»lled  "complaint,"  and  tbe  Information 
l8  In  turn  founded  upon  the  order  of  conunlt- 
menL  It  is  true  that  the  orda-  commit- 
ment in  the  case  at  bar  does  not  itself  spe- 
dflcally  designate  or  describe  the  offense  for 
which  the  defendant  was  bdd,  declaring  only 
"that  the  offense  in  the  within  d^sltlons 
mmtloned  has  been  committed,"  and  it  Is, 
of  course,  also  tru^  In  the  absence  of  a  spe- 
cific description  In  the  ordw  of  commitment 
Itsdf  of  some  offense  of  which  the  superior 
court  has  Jurisdiction,  referring  therein  to 
the  alleged  crime  for  wbich  the  accused  Is 
ordered  bdd  under  Its  genolc  description 
only,  OaA  If  tbe  deposltlms  do  not  show  the 
commission  ot  tbe  oStenao  to  which  the  com- 
mitment refers,  or,  showing  it,  do  not  dis- 
close probable  reason  fbr  tbe  defendant's 
connection  with  Its  commission,  then  the  com- 
mitment is  without  a  itrop  to  nirtwld  It.  Bqt, 
as  stated,  tbe  presumption  prevails,  on  a  mo- 
tion to  set  aside  an  information,  that  the  evi- 
dence or  depositions  taken  by  tbe  magistrate 
Buffidently  sbow  that  the  offense  mentioned 
in  the  commitment  was  committed  by  the  de- 
f  aidant  In  other  words,  as  we  have  shown, 
upon  such  a  motion  as  the  one  now  under  ex- 
amination, the  superior  court  cannot  review 
and  overrule  the  finding  of  the  magistrate  that 
the  evidence  taken  before  him  was  snfflcient 
People  V.  Beach,  supra;  People  v.  Lee  Look, 
Bupra  ;  Peoi^e  v.  Sehom,  116  Cal.  607.  48 
Pac.  496;  People  v.  Cole,  enpra. 

If,  however,  the  contention  Is  that  the  so- 
called  "complaint"  or  tbe  deposition  upon 
which  the  warrant  was  Issued  la  necessarily 
made  a  part  of  tbe  order  of  commitment  by 
appropriate  and  sufficient  words  of  reference, 
and,  as  thus  viewed,  the  commitment  desig- 
nates or  describes  a  distinctly  different  of- 
fense from  that  alleged  In  the  Information, 
thereby  vitiating  tbe  latt^  (People  t.  No- 
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girl,  142  Cal.  696,  76  Pac.  490),  It  Is  dear  that 
the  point  Is  not  well  taken.  Said  deposition, 
in  onr  opinion,  states  an  offense  under  the 
provisions  of  the  anti-trust  law  against  the 
defendant,  and,  while  perhaps  such  offense 
is  more  fully  and  clearly  stated  In  the  Infor- 
mation— a  requisite  strictly  applied  to  crim- 
inal pleadings,  but  not  to  depositions  before 
a  magistrate — tbe  offense  charged  In  both 
documents  is  one  and  the  same  and  for  the 
violation  of  precisely  the  same  provisions  of 
the  law.  Redmond  v.  State,  12  Kan.  172.  and 
F^oiHe  V.  Lee  Look,  supra.  No  authority  has 
been  cited,  and.  Indeed,  none  can  be  found, 
holding  evm  where  the  commitment  Itself 
undertakes  to  describe  tbe  offense  for  which 
a  defendant  is  held  for  trial  upon  a  felony 
charge,  that  such  offense  must  be  stated 
therein  with  the  technical  nicety  and  pre- 
cision required  in  an  indictpiait  or  an  in- 
formation, and  if  the  deposition  upon  wblch 
tbe  warrant  of  arrest  was  issued  In  this  case 
is  to  be  treated  as  a  part  of  tbe  order  of 
c<ttnmltment  {and  certainly  it  cannot  be  so 
regarded),  the  Inartiflclallty  of  its  allegations 
or  its  Insuffldency  in  stating  with  technical 
accuracy  the  offense  for  which  tbe  defendant 
was  (ndered  committed  (if  these  shortcom- 
ings could  truly  be  attributed  to  It)  cannot 
be  the  basis  of  a  motlmi  to  set  aside  the  in- 
formation, if  the  latter  charges  the  same 
offense. 

It  is  further  claimed  that  tbe  district  at- 
torney was  without  authority  to  fllo  the  In- 
formation because  the  order  of  commitment 
was  not  indorsed  on  the  "complaint"  or  upon 
any  of  the  other  depositions  takut  by  the 
magistrate.  But  the  point  is  wlUioat  merit. 
People  T.  Wilson,  93  Cal.  877,  28  Pac.  lOQl; 
Pieople  T.  Wallace,  M  Gal.  409,  28  Pac.  990; 
People  T.  Tarboz,  115  OaL  57,  46  Pac.  89& 
In  People  t.  Wallace,  supra,  the  court  says: 
"When,  as  a  result  of  an  examination,  such 
an  order  has  in  fact  been  made  and  entered 
upon  the  docket  of  the  Justice,  it  would  seem 
that  no  further  action  upon  his  part  is  neces- 
sary In  order  to  authorise  the  district  attor* 
ney  to  file  an  informati<m  against  a  defend- 
ant for  the  offense  named  in  tbe  order,  citing 
People  T.  Wilson,  supra.  The  law  requires 
the  Justice  to  keep  a  docket  in  which  must  be 
entered  each  action,  and  all  proceedings 
therein  {Pen.  Code,  S  1428);  and  we  are  of 
opinion  tbat  an  order  holding  a  defendant  to 
answer  Is  in  fact  and  in  law  made  when  It 
is  entered  upon  the  docket  of  the  Justice, 
and  tbe  failure  to  indorse  upon  the  complaint 
or  the  deposltionB  taken  In  no  manner  de- 
prives the  order  of  its  validity,  or  affects  any 
substantial  right  of  a  defendant" 

2.  The  Information  substantially  follows 
the  language  of  the  statute,  and  clearly  states 
on  offense  under  said  statute.  Briefly  stat- 
ed, the  Information  accuses  the  defendant 
and  the  Western  Meat  Company  (a  corpora- 
tion), of  wbich  he  Is  tbe  managing  agent  in 
the  dty  of  Sacramento^  of  having  entered  la- 
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to  a  combination  and  conspiracy  with  the 
Sacramento  Batchers'  ProtectlTe  Assodatlon 
and  other  persons,  whose  names  are  alleged 
to  be  unknown,  for  the  purpose  of  destroying 
full  and  free  competition  In  the  retail  meat 
business,  by  entering  Into  and  carrying  out 
"contracts  and  nnderstandlnt^"  made  In  fnr- 
therance  of  such  combination  and  con^ira^, 
and  as  the  result  thereof,  and  In  the  execu- 
tion of  said  combination  and  conspiracy,  sold 
to  one  Albert  Robinson,  a  dealer  In  meats  In 
said  city  of  Sacramento,  certain  meat  at  a 
Jiigher  price  than  said  O'KeeCe,  as  agent  of 
and  for  said  company,  sold  the  same  class  of 
meat  to  other  persons,  composing  said  asso- 
ciation, and  that  by  reason  of  said  "compacts 
and  understandings,  plans,  and  schemes,"  so 
carried  out  by  said  alleged  conspirators,  said 
Boblnson  was  c<HnpeIled  to,  and  did,  pay  to 
said  company  a  higher  price  for  meat  pur- 
chased by  him  of  the  company  than  was  paid 
by  said  other  persona,  constituting  the  said 
Butchers*  Protective  Association;  that  be- 
cause of  said  agreement,  compacts,  plans,  and 
•cbemes,  so  executed  and  carried  out  by  said 
company,  said  O'Keefe  and  said  association, 
and  the  members  of  said  association,  said  al- 
leged conspirators  did  then  and  there  create 
and  carry  out  "restrictions  in  trade  and  di- 
rectly and  Indirectly  preclude  a  free  and  un- 
restricted competition  among  the  persons, 
firms,  partnerships,  and  associations  of  per- 
sons constituting  and  composing  the  said 
Sacramento  Butchers'  ProtectlTe  Association 
and  other  persons,  purchasers,  consumers, 
and  dealers  In  the  buying  and  selling  of  such 
article  and  commodity  of  merchandise,  prod- 
uce and  commerce,  to  wit,  meat,"  etc. 

It  wlU  thus  be  observed  that  the  informa- 
tion is,  as  we  have  already  stated,  substan- 
tially In  the  languoge  of  the  statute,  and, 
-while  the  rule  that  an  offense  may  properly 
be  stated  In  the  language  of  the  statute  de- 
fining such  offense  cannot  be  uniformly  fol- 
lowed, It  is  In  our  opinion  applicable  in  this 
case.  We  cannot  conceive  of  any  other  ele- 
ments which  could  be  required  to  be  alleged 
In  order  to  state  an  offense  under  the  first 
and  third  subdivisions  of  section  1  of  the 
anti-trust  law  than  those  Involved  In  the  al- 
legations of  the  Information  here.  -If  the  evi- 
dence shows,  as  the  information  clearly  char- 
ges, that  the  defendants  had  entered  into  and 
formed  a  combination  by  the  terms  of  which 
members  of  the  Sacramento  Butchers'  Pro- 
tective Association  were  privileged  to  purchase 
meat  from  the  Western  Meat  Company  at 
prices  lower  than  those  at  which  other  per- 
sons engaged  in  the  retail  meat  business  were 
to  be  allowed  to  purchase  such  meat,  thus 
practically  confining  the  business  of  selling 
meat  at  retail  to  those  only  who  were,  for^ 
tnnately,  members  of  said  association,  then  a 
plain  and  palpable  violation  of  not  only  the 
spirit,  but  of  the  letter,  of  the  statute  Is  dis- 
closed. It  was  not  necessary,  as  counsel  for 
aiipeUaiit  contend,  to  allege  In  the  inf  ormatitHi 


that  the  meat  company,  the  defendant 
O'Keefe,  and  the  Butchers'  Protective  Asso- 
ciation were  In  a  position  to  control  the 
market  with  respect  to  meat  As  we  have 
stated,  the  object  of  the  statute  Is  to  pre- 
vent such  combinations  or  conspiracies  be- 
tween persons  engaged  in  a  particular  line 
of  business  as  will  destroy  free  competition 
therein,  and  If  the  purpose  of  such  combina- 
tion Is  to  restrict  trade  or  destroy  competi- 
tion in  the  eale  and  purchase  of  "merchan- 
dise, produce,  or  any  commodity,"  or  if  such 
combination  tends  to  restrict  trade  or  to  pre- 
reat  free  competition  therein,  such  combina- 
tion Is  against  the  letter  and  paramount  ob- 
ject of  the  law.  It  is,  therefore,  not  neces- 
sary to  prove,  and  much  less  to  allege  In  the 
Information  In  order  to  state  the  offense  de- 
nounced by  the  statute,  that  the  defendants 
or  any  of  the  persons  referred  to  In  the  in- 
formation as  being  connected  with  tbe  al- 
leged combination  were  In  a  position  to  con- 
trol tbe  market  in  the  sale  and  purchase  of 
tbe  commodity  to  which  the  charge  relates. 

As  Is  said  by  the  Supreme  Court  of  Mis- 
souri, In  the  case  of  State  t.  Armour  Pack- 
ing Co..  173  Mo.  390,  78  S.  W.  «S3  (61  L.  R. 
A.  461,  06  Am.  St  Rep.  515):  "The  gravamen 
of  the  offense  of  conspiracy  Is  the  combina- 
tion. Agreements  to  prevent  competition  in 
trade  are,  in  contemplation  of  law,  injurious 
to  trade,  because  they  are  liable  to  be  Inju- 
riously used.  •  ♦  •  If  agreements  and 
combinations  to  prevent  competition  In  pilces 
are  or  may  be  hurtful  to  trade,  tbe  only  sure 
remedy  Is  to  prohibit  all  agreements  of  that 
character." 

In  U.  8.  v.  R  C.  Knlgbt  Oo.,  156  U.  S. 
16,  15  Sup.  Ct.  255  (39  L.  Ed.  325),  Chief  Jus- 
tice Fuller,  speaking  for  the  court  says: 
"Again  all  the  authorities  agree  that,  in  order 
to  vitiate  a  contract  or  combination,  It  Is  not 
essential  that  its  result  shall  be  a  complete 
monopoly.  It  is  sufficient  if  It  really  tends 
to  that  end,  and  to  deprive  the  public  of  the 
advantages  which  flow  from  free  competi- 
tion." See  State  v.  Siutz,  106  La.  182.  30 
South.  296;  State  v.  Thompson,  60  Conn.  720, 
38  Atl.  86S;  U.  &  T.  McAndrews  (Q  C.)  149 
Fed.  830;  Bailey  t.  State,  42  Tex.  Or.  R.  289. 
58  S.  W.  901. 

It  Is  further  objected  that  the  information 
is  deficient  in  that  it  fails  to  disclose  the 
identity  of  the  persons  referred  to  therein 
as  "certain  and  divers  persons,  firms,  part- 
nerships, corporations  and  associations  of 
persons  constituting  and  composing  said  Sac- 
ramento Butchers*  Protective  Association,  the 
names  of  whom  are  unknown  except  as  here- 
in stated,"  etc.  The  further  contention  is 
made  that  It  does  not  appear  from  tbe  Infor- 
mation but  that  O'Keefe  acted  In  the  trans- 
actions with  Robinson  independently  and 
without  the  knowledge  and  sanction  of  the 
Western  Meat  Company. 

Neither  of  these  propositions  can  be  su^ 
talned.  We  have  seen'tbat  tbe  rule  of  crlm- 
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inal  pleading  is  that  the  offense  may  be  stat* 
ed  in  the  language  of  the  statute  If  the  latto- 
folly  and  clearly  deBcrlbes  the  offense  de- 
nounced as  such  hy  Its  prorlslona.  There  la 
nothing  wanting  In  the  langnage  of  the  law 
under  which  the  a^ieUant  was  prosecuted 
and  convicted  to  fully  and  accurately  de&ie 
the  offense  sought  to  be  described  therein. 
The  Information  directly  charges  Uiat  the 
"persons,  firms,  partnenhlps,"  etc..  whose 
names  are  alleged  to  be  unknown,  are  mem- 
bers of  the  Sacramento  Butchers'  Protective 
Association,  with  which,  it  Is  further  alleged, 
the  appellant  was  connected  in  the  Inaugura^ 
tlon  and  prosecution  of  the  combination  and 
conq)iracy  which  tbe  statute  declaree  that  it 
Is  unlawful  to  maintain.  This  was  sufficient 
to  80  identify  such  persons  as  to  apptlse  the 
appellant  of  tbe  particular  persons  with 
whom  be  is  charged  with  having  been  in 
league  tn  the  maintenance  of  an  unlawful 
conspiracy. 

In  State  v.  Sluts,  supra.  It  is  said:  *1t  1« 
equally  true  that  all  the  conspirators,  wheth- 
er Itnown  or  unknown,  need  not  be  prosecut- 
ed at  tbe  same  time,  but  an  Indictment  char- 
ging a  person  known  with  having  a  conspira- 
cy with  other  persons  unknown  or  with  oth- 
er persons  whose  names  are  given,  but  who 
are  not  joined  as  defendants,  Is  good."  See 
4  Ency.  Plead.  &  Prac.  pp.  709,  710;  8  Cyc. 
p.  603,  note  90;  State  v.  Thompson,  69  Conn. 
720:38  Aa  808. 

In  other  words,  where  cousplracy  is  (diarg- 
ed,  it  1b  manifestly  not  necessary  to  make 
all  tbe  alleged  conspirators  defendants  in  or- 
der to  maintain  a  prosecutton  against  one. 
Tbe  gist  of  the  offense  Is  In  tbe  formation  of 
tbe  combination  with  others  to  do  some  un- 
lawful act,  and  where  tbe  Information,  as 
here,  charges  a  party  with  having  entered 
Into  snch  a  conspiracy  with  others,  not  made 
defendants,  it  is  suffiiclent  to  refer  to  the  lat- 
ter in  tbe  accusatory  pleading  as  "persons 
unknown."  Tbe  "persons,  Anns,  partner- 
ships," etc.,  thus  referred  to  in  the  Informa- 
tion in  the  present  case,  are  not  made  defend- 
ants as  individual  persons,  but  only  so  in  so 
far  as  they  constitute  In  the  aggregate  the 
Sacramento  Butchers'  Protective  Association. 

Tbe  information  with  clearness  charges 
that  O'Keefe,  aa  manager  and  agent  of  tbe 
Western  Meat  Company,  and  said  company 
itself,  entered  Into  the  alleged  combination 
and  conspiracy  with  the  Butchers'  Protective 
Association  and  the  members  of  said  asso- 
ciation. There  Is,  therefore,  no  merit  In  the 
contention  that,  for  aught  that  appears  to 
the  contrary  from  the  allegations  of  tbe  in- 
formation, O'Keefe's  alleged  part  in  the  con- 
spiracy charged  was  wltliout  the  knowledge 
or  Indorsement  or  assent  of  tbe  company  of 
which  be  was  agent.  If,  as  agent  of  the  com- 
pany, he  joined  the  conspiracy,  then  certain- 
ly bis  a<^  was  that  of  the  company,  for  the 
company  acted  through  him,  and  bis  act  at- 
tadied  to  and  became  that  of  tbe  company,  as 


tbe  act  of  a  person  actually  committing  a 
murder  necessarily  attaches  to  another  who 
had  been  In  the  conspiracy  to  commit  tbe 
murder,  bat  wbo  himself  did  no  physical  act 
toward  the  consmmnatlon  of  the  object  of 
the  conq;)Iracy.  Fot  the  purposes  of  tbe  In* 
formation,  the  showing  therein  was  snfflcleot 
to  connect  both  the  company  and  O'Keefe. 
But  If,  by  bec(»i^  a  mnwhir  at  the  oon- 
splracy,  O'Keefe  acted  In  ^oess  of  his  aa- 
thorlty  as  such  agent,  It  then  became  a  mat- 
ter of  defense  for  the  meat  company  that  he 
bad  thus  exceeded  his  authority  or  acted  In 
the  premises  without  its  knowledge  or  sanc- 
tion. 

In  tbe  case  of  Standard  Oil  Company 
State,  117  T<Hin.  6ia  100  B.  W.  705.  10 
B.  A.  (N.  8.)  1015,  where  the  company  and 
its  agent  were  Ji^tly  indicted  under  the  anti- 
trust law  of  Tennessee,  the  Supreme  Oouxt 
of  that  state  uses  the  following  language: 
"We  are  of  the  <^ilnlon  that.  Independent  of 
statute,  upon  principle  and  In  furtherance  of 
sound  public  policy,  both  corporations  and 
their  officers  and  agents,  who  engage  in  the 
conspiracy,  must  be  held  to  be  parties  to 
it,  and  be  counted  in  computing  the  neces- 
sary number  to  constitute  it.  There  are  re- 
spectable authorities  which  tend  to  this  con- 
clusion*'—citing  People  T.  Duke,  19  Mlac. 
Kep.  292,  44  K.  T.  Supp.  836;  Samuels  v.  Oli- 
ver, 130  111.  73,  22  N.  E.  400;  Bddy  on  Cor- 
porations,  |  802.  See,  also,  U.  8.  t.  McAn- 
drews  (O.  C.)  14d  Fed.  823. 

There  is  no  substantial  ground  upon  which 
the  information  may  be  held  to  be  Insuffi- 
cient because  the  dates  upon  which  the  acts 
of  the  alleged  conspirators  committed  in  tbe 
prosecution  of  such  conspiracy  occurred  are 
not  definitely  stated  and  fixed  In  the  Informa- 
tion. While  in  no  manner  vitiating  the  In- 
formation, there  was,  in  our  opinion,  no  real 
necessity  for  alle^ng  tbe  acts  constituting 
tbe  aotual  accumpUshment  of  the  object  or 
porpose  of  tbe  combination  or  conspiracy. 
They  constitute  mere  probative  facta,  since 
the  gist  of  tbe  crime  of  cousplracy  is  In  its 
formation  for  an  unlawful  purpose,  and. 
therefore,  the  averments  of  tbe  information 
with,  reference  to  the  times  at  wliicb  such 
acta  were  committed  may  l>e  treated  as  sut^ 
plusage.  In  other  words,  tbe  legislative  pow- 
er of  the  government  very  properly  treated 
combinations  formed  for  the  purpose  of  re- 
stricting trade  or  tor  any  other  unlawful  pur- 
pose very  much  In  the  light  in  which  a  loaded 
gun  is  r^arded — a  dangerous  instrument  to 
be  lying  around  loose — and  upon  the  same 
prlncltHe  which  sustains  local  legislatdve 
measures  declaring  it  to  l>e  a  misdeineanor 
for  one  to  have  tn  bis  possession  burglarious 
tools  and  Instruments,  deals  with  such  com- 
binations so  that  prevention  may  be  accom- 
plished before  a  cure  ^becomes  necessary. 
Therefore,  the  acts  constituting  tbe  actual 
execution  of  the  purpose  of  a  criminal  con- 
sjriracy  are  only  eridmce     the  oisteDca  <tf 
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■nch  coDBpIracy,  vhlcb  ia  tbe  ultimate  fact 
to  be  proved  In  order  to  eetabllBlL  the  vronr- 
tal  act  agabwt  which  the  statnte  Inveli^ 
8.  It  Ifl  further  contended  and  argued  with 
much  eameatneflB  that  the  aupeiior  conrt  la 
vlthotit  Jurisdiction  of  criminal  caaea  arls- 
Idk  under  the  »iitl-4mBt  law,  but  that  such 
eases  are  cognlzaUe  alone  In  the  InstlceB' 
or  police  court.  This  contention  la  unten- 
able aa  we  think  we  can  without  difficulty 
show. 

The  argnmrat  upon  this  point  arises  out 
of  the  failure  of  the  L^tslatnre  to  express* 
ly  declare,  in  the  penal  section  of  the  statute, 
whether  a  Tiolatlon  of  the  prorlslons  of  the 
law  constitutes  a  felony  or  a  misdemeanor, 
or  to  expressly  d«slgnate  the  jail  or  prison 
in  which  a  party,  upon  conviction,  may  be 
impri8<med  in  the  event  Qie  court,  in  the  ex- 
ercise of  the  discretion  vested  In  it^  elects 
to  impose  the  penalty  of  ImprUKnunent  The 
■ecticoi  r^erred  to  provides  that  any  per- 
son, Ann,  partnership,  etc.,  violating  either 
or  all  of  the  provteions  of  "this  act,"  shall  be 
"punished  by  a  fine  of  not  less  than  fifty  {50) 
dollars  nor  more  than  five  thousnnd  ($5,000) 
dollars,  or  be  imprisoned  not  less  than  six 
months  nor  more  than  one  year,  or  by  both 
such  fine  and  Imprisonment"  It  is  clear, 
from  the  nature  and  extent  of  the  penal 
poulsbment  which  is  authorized  to  be  Inflict- 
ed by  the  section  mentioned,  that  neither 
the  Justices*  courts  nor  the  "police  court"  of 
the  dty  of  Sacramento,  If  such  a  conrt  as 
the  latter  exists,  have  Jurisdiction  'to  try 
criminal  cases  arising  under  the  statute. 
That  this  Is  true  will  readily  become  obvious 
npon  reading  section  6  of  article  0  of  the  Con- 
stitution and  from  an  examination  of  the 
Btatntes  establlsblng  the  Jurisdiction  and 
powers  of  the  Inferior  courts  of  tlie  dty  of 
Sacramento  as  to  misdemeanors. 

The  section  of  the  Constitution  adverted 
to,  after  epedflcally  outlining  the  Jurisdiction 
of  the  superior  courts  as  to  numerous  snb- 
Jects,  provides  generally  that  those  courts 
shall  have  Jurlsdictlcm  "of  cases  of  misde- 
meanor not  otherwise  provided  tor."  The 
jurisdiction  of  the  class  of  misdemeanors  to 
which  the  one  in  the  case  at  bar  belongs  Is 
not,  as  seen,  expressly  fixed,  and,  as  we  have 
stated,  the  penalty  authorised  to  be  Imposed 
therefor  Is  beyond^  the  power  of  the  Justices' 
courts  err  of  the  "police  court"  of  the  dty  of 
Sacramento  to  Impose,  as  will  presently  more 
dearly  be  made  to  aivear.  Hence,  the 
terms  of  the  Constitution  Itself,  the  superior 
court  of  the  county  of  Sacramento  has  ex- 
clusive jurisdiction  of  the  (Times  defined  In 
the  statute  Involved  here. 

The  criminal  Jurisdiction  of  Justices'  courts 
Is  expressly  confined,  by  the  provisions  of 
section  14^,  Fen.  Oode,  to  "all  misdemeanors 
punishable  by  fine  not  exceeding  five  hun- 
dred dollars,  or  imprisonment,  not  exceeding 
six  months,  or  by  both  such  floe  and  impris- 
onment"  The  Jurisdiction  thus  in  general 


language  conferred  In  criminal  cases  on  jus- 
ticea'  courts  Is  in  addition  to  the  JurlsdlctloD 
vested  in  sncfa  courts  of  other  expressly 
enumerated  offoises,  for  none  of  which,  how- 
ever, does  the  penalty  exceed  a  fine  of  9300 
or  imprisonment  for  six  montha,  or  both. 

There  is  no  distinct  court  known  and  des- 
^nated  as  tbe  "police  court"  of  the  dty  of 
Sacramento,  exerdslng  the  jurisdiction  ordi- 
narily given  to  municipal  police  courts.  The 
dty  Justice's  conrt  of  said  city  exerdsea  the 
jurlsdidion  and  performs  aU  the  functions 
of  a  police  court  under  the  authority  and 
power  vested  in  it  by  section  1^,  Pen.  Code, 
Buprai,  and  not  from  any  power  which  may  be 
supposed  to  have  been  given  it  by  the  charter 
of  the  dty  of  Sacramento,  api»eved  by  tlie 
Legislature  of  1808.  St  1803,  p.  601.  But 
even  upon  ttie  asmmption  tiiat  there  resided 
in  the  Legislature  at  tlie  time  of  Its  approv- 
al of  said  diarter  the  power  to  create  by 
such  means  or  through  such  instrumentality 
munidpal  courts  or  jndldal  tribunals  of  any 
character  or  to  thus  confer  upon  tbe  dty 
justices'  courts  Judicial  functions  or  duties 
In  addition  to  those  prescribed  by  statute — a 
power  which  It  has  been  held  did  not  exist 
in  the  Legislature  at  that  time  (Ex  parte 
Sparks,  120  Cal.  395,  52  Pac.  715)— the  pro- 
vision of  said  charter  with  respect  to  the  ju- 
risdiction of  the  court  thus  sought  to  be  set 
up  or  npon  which  new  Judicial  functions 
were  thus  attempted  to  be  conferred  would 
not  confer  upon  suqfi  court  Jurisdiction  of  the 
offenses  denounced  by  the  statute  concern- 
ed here.  Said  provision  (article  4  snbd.  3, 
of  said  charter)  substantially  follows  and 
copies  all  of  section  1425,  Pen.  Code,  and  In- 
cludes the  following  general  language  of  said 
section:  "And  all  misdemeanors  punishable 
by  flue  not  exceeding  five  hundred  dollars,  or 
Imprisonment  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment" 

Section  4426»  Pol.  Oode,  can  have  no  appli- 
cation here,  iDecause,  as  we  have  seen,  there 
does  not  exist  In  the  city  of  Sacramento  a 
police  or  any  other  municipal  court,  strictly 
speaking,  and  If  there  did  exist  there  such  a 
court  tbe  section  referred  to  would  clothe  it 
with  no  more  power  as  to  misdemeanors  than 
Is  conferred  upon  Justices'  courts  generally 
by  section  1425,  Pen.  Code, 

Counsel  for  appellant  declare  that  they  are 
sustained  in  the  point  now  under  review  by 
the  case  of  Union  Ice  Co.,  etc.,  et  al.  v.  H. 
H.  Rose  (Cal.  App.)  104  Pac.  1006.  But 
counsel  cannot  point  out  the  remotest  anal- 
ogy between  tbe  case  at  bar  and  tbe  one  cited 
favorable  to  their  contention  upon  the  point 
under  consideration.  The  cited  case  Involv- 
ed an  application  to  the  District  Court  of 
Appeal  of  the  Second  District  for  a  writ  of 
prohibition  to  restrain  the  respondent,  a  po- 
lice court  Judge  In  tbe  city  of  Iioe  Angeles, 
from  further  attempting  to  entertain  juris- 
diction of  a  criminal  prosecution  Inaugu- 
"rated  under  tbe  antl-truat  law,  tq^on  the 
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sround  that  the  trial  of  the  case  was  not,  un- 
der the  proTlBl<HiB  of  said  law,  within  the 
Jnrisdlctlon  of  said  comt,  and  the  appellate 
•court,  npholdlng  tbs  constltatltmalltT'  of  an 
act  of  the  Legislature  of  1901  (St  1901.  c. 
SI),  creating  police  eonrts  for  dttee  of  the 
IH  class,  to  which  the  dtj  of  Los  Angeles 
belongs,  merely  holds  that  the  police  oonrts 
eo  created,  having  been  given,  hj  section  2 
•of  said  ac^  Jnrlsdlctlon  of  all  misdemeanors 
punishable  fine  or  by  imprtscnunent,  or 
by  botii  such  fine  and  Imprisonment,  commit- 
ted in  cities  wheve  suCh  police  courts  are 
btid,  are  thus  Inrested  with  Jurisdiction  to 
try  cases  involTlng  olfenses  created  by  the 
•Gartwright  law.  No  one  will  undertake  to 
'diallenge  the  soundness  of  that  conclnsltni. 
Nor  win  the  proposition  be  disputed  that  the 
Legislature  has  the  right  and  the  poww  to 
confer  up<Hi  Justices*  and  police  courts  Juris- 
diction  of  all  misdemeanors,  whatCTer  may 
be  the  extait  of  the  punlsbm«it  authorlMd 
to  be  inflicted  in  the  event  of  a  conviction 
thereof;  bwAl  courts  being  limited,  of  course, 
in  the  execution  of  their  Judgments  of  Im- 
prisonment to  imprisonment  In  a  local  ox 
county  Jail. 

But  it  Is  at  once  -perceivable  upon  reading 
the  opinl<m  In  the  cited  case  that  it  has  no 
application  here.  There  is,  as  we  have 
shown,  no  police  court  In  the  city  of  Sacra- 
mento <to  which  the  provisions  of  the  statute 
of  1901,  supra,  can  apply.  Besides,  the 
court  In  that  case  in  effect  expresses  tbe 
opinion  that  In  those  cUies  where  the  Jus- 
tice' and  police  courts  are  limited  In  their 
Jurisdiction  to  the  trial  of  mtedemeanora  for 
which  no  greater  penalty  than  that  prescrib- 
ed by  section  1425,  Pen.  Code,  and  section 
4426,  Pol.  Code,  is  prescribed,  tbe  Jurisdic- 
tion of  criminal  prosecutions  under  the  antl- 
trnst  law  is  exclusively  In  the  superior 
courts. 

Nor  does  the  fact  that  the  Legislature  omit- 
ted to  spedflcally  designate  the  jail  or  prison 
In  which  a  sentence  of  Imprisonment  shall 
be  executed  under  tbe  statute  here  render 
any  the  le^  manifest  the  soundness  of  the 
proposition  that  Jurisdiction  of  these  cases 
Is  alone  In  the  superior  courts  of  those  coun- 
ties where  Jurisdiction  thereof  Is  not  other- 
wise expressly  apportioned  or  assigned.  We 
are  not  called  upon  here  to  inqnlre  whether 
the  Legislature  contemplated.  In  the  enact- 
ment of  the  anti-trust  law,  that  more  than 
a  county  Jail  sentence  of  Imprisonment 
should,  under  any  circumstances,  be  impos- 
ed for  a  violation  of  Its  provisions,  or  Intend- 
ed to  give  to  the  superior  courts  the  power 
to  determine  In  any  case  whether  an  Infrac- 
tion of  the  law  shall,  by  the  nature  of  tbe 
punishment  Inflicted  therefor,  operate  as  a 
felony  or  as  a  misdemeanor.  Pen.  Code,  i  17; 
People  V.  Gray,  137  Oal.  268,  70  Pac.  20;  in 
re  Sullivan,  3  Cal.  App.  193,  84  Pac.  781. 
Nor  (the  court  In  the  present  case  having 
treated  the  offense  of  the  sppetlant  as  a  mish 
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demeanor  by  Uie  nature  of  the  punishment 
Imposed)  are  we  required  to  speculate  as  to 
what  may  be  tbe  effect,  If  any,  np(m  the 
question  of  the  validity  of  the  praal  section 
of  the  statute  of  a  want  of  imiformlty  In  tbe 
nature  of  the  punishments  imposed  whl^ 
may  arise  by  reason  of  the  Jurisdiction  In 
some  instances  b^ng  altme  ^n  the  snpralor 
courts  and  in  others  exclnsli^y  in  ptdlce 
courts.  It  is,  nererthelesB,  Mie.  aa  declared, 
that  no  [iroposltlon  could  be  fnrSier  remov- 
ed Arom  the  realm  of  dentation  than  ttiat* 
from  the  very  nature  and  extent  of  the  pun- 
ishment prescribed,  the  JusticeB*  courts  of 
the  city  ot  Bacramoito  are  without  Jurisdic- 
tion of  this  class  of  misdemeanors.  We  Ju- 
dicially know  that  tbe  judgments  of  Imiwis- 
onmCTt  of  Justices'  courts  in  criminal  cases 
cannot  be  executed  in  any  other  tiun  ttas 
county  Jail,  except  In  those  cases  whera^  in 
certain  dtles,  a  JmticePs  court  performs  the 
functions  of  a  police  court  by  talriag  copii- 
zance  of  cases  arising  under  city  ordinances. 
We  further  know,  Judicially,  that  ttie  Jndff> 
ments  of  the  superior  courts  in  criminal 
cases  are,  save  in  a  few  atcs^p^anail  cases, 
executed  either  by  Imprisonment  In  a  state 
prison  or  by  tbe  infllctlou  of  ttie  death  pen- 
alty. We  can,  therefore,  Judicially  know  and 
thus  readily  determine  when  a  statntray  of- 
fense Is  cognizable  In  the  superior  or  the 
justice's  court  by  reference  to  tbe  nature 
and  extent  of  the  pnnlsbment  prescribed, 
whether  the  statute  designates  such  offense 
as  a  felony  or  a  misdemeanor  or  as  nelttatf. 
or  whether  or  not  it  speclfles  the  jail  or  pris- 
on in  which  the  Judgment  Is  to  be  executed. 
The  truth  is  that,  In  the  determination, 
whether  a  certain  offense  is  a  felony  or  a 
misdemeanor,  no  material  aid  is  necessarily 
afforded  by  tbe  mere  characterization  of  the 
prohibited  and  penalized  act  as  either  the 
one  or  the  other,  since  the  nature  and  ex- 
tent and  mode  of  the  punlshmoit  prescribed 
(or  inflicted,  where  the  superior  court  Is 
clothed  with  a  discretion  of  determining 
whether  the  sentence  shall  be  executed  by 
Imprisonment  either  In  a  state  prison  or  the 
county  Jail)  Is  the  sole  test.  Section  17,  Pm. 
Code.  For  Illustration,  if  a  statute  should 
denounce  a  certain  act  as  a  felony,  but  lim- 
ited the  power  of  punishment  therefor  to 
imprisonment  in  the  connty  Jail  for  a  term 
not  exceeding  six  montb^  or  a  fine  not  ex- 
ceeding $500,  or  by  both  such  fine  and  im- 
prisonment. It  would  readily  appear,  not- 
withstanding its  designation  by  the  statute 
as  a  felony,  that,  from  the  nature  of  the 
punishment  prescribed,  the  act  so  denounced 
and  designated  could  be  nothing  more  than 
an  ordinary  misdemeanor,  of  which  Justices' 
courts  have  exclusive  jurisdiction.  There- 
fore, in  tbe  case  at  bar  the  nature  of  the 
punishment  prescribed,  being  in  excess  of 
the  punishment  which  a  justice's  court  pos- 
sesses the  power  to  Impose,  fixes  tbe  Jnrts- 
dictloD  in  the  supttlor  court  of  Sacramento 
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county  BS  clearly  and  as  nnqnesttonably  as 
tbongh  such  Jarlsdlctlon  vera  ccmfemd  In 
e^resa  terms. 

4.  The  contention  that  the  evidence  doee 
not  justify  the  verdict  Is  not  sustained  by 
the  record.  We  shall  not  undertake  an  elab- 
orate or  detailed  examination  of  the  evidence 
as  It  Is  presented  by  the  record  and  upon 
which  the  Jury  felt  jostlfled  tn  adjudging 
the  appellant  guilty  of  the  crime  charged 
against  him.  It  will  suffice  to  say  that  the 
most  that  can  be  said  of  the  evidence  Is  that 
upon  the  question  of  the  defendant's  guilt 
th&e  exists  therein  a  substantial  conflict, 
and  in  that  state  of  the  record  the  verdict 
only  represent  the  exercise  of  a  power  which 
resides  exclusively  within  the  province  of 
the  Jury. 

We  may,  however,  point  to  these  facts 
which  not  only  stand  undisputed,  but  some 
of  which  the  appellant  himself  admitted  at 
the  trial:  That  there  existed  In  the  city  of 
Sacramento  at  the  time  of  the  trial  an  or- 
ganization known  as  the  Sacramento  Butch- 
ers' Protective  Association,  which  was 
composed  of  a  large  majority,  if  not  all,  with 
the  exception  of  Albert  Robinson,  of  the  re- 
tail meat  dealers  In  said  city;  that  said  Bob- 
Inson  was  not  a  member  of  said  association ; 
that  when  he  (Sobinson)  first  applied  to  ap- 
pellant to  supply  him  with  fresh  meats  to  be 
sold  in  said  dty  by  retail,  said  appellant  stat- 
ed to  him  that,  before  be  could  give  him  a  def- 
inite answer  with  regard  to  the  proposition, 
he  (appellant)  would  be  required  to  first  con- 
fer with  the  main  office  at  San  Francisco; 
that  appellant  did  finally  furnish  Robinson 
with  fresh  meats,  but  unlfM-mly  charged 
him,  variously,  a  cent  and  a  cent  and  a  half 
and  two  cents  per  pound  more  for  meats 
than  he  charged  the  members  of  the  asso- 
'claUon  for  the  same  kind  of  meats.  Appel- 
lant was  a  witness  for  hlms^  and  admitted 
chaining  Robinson  more  for  meats  than  he 
required  members  of  the  association  to  pay 
for  the  aame  class  oif  meats,  and  the  only 
explanation  he  had  to  offer  for  thus  discrim- 
inating against  Robinson  was  that  he  had 
a  right  to  do  so  and  had  been  so  advised  by 
bis  attorney.  There  was-  other  testimony 
received  which  tended  to  establish  the  truth 
of  the  charge  against  the  appellant,  it  was, 
for  Instance,  shown  that  numerous  com- 
plaints Involving  protests  against  selling 
meats  to  Robinson  t>y  the  meat  company 
were  made  to  appelluit  by  certain  members 
of  the  Butchers*  Association,  and  tiiese  com- 
plainants, exc^t  In  the  case  of  one  who 
claimed  that  RoUnson's  place  of  business 
-was  situated  nearer  his  phice  of  business 
than  the  mles  of  the  association  permitted, 
were  nsnally  satisfied  after  inspecting  Rob- 
inson's blUs,  disclosing  that  he  was  paying 
bigher  prices  for  meats  than  they  were  com- 
piled to  pay.  It  was,  moreover,  shown  by 
the  witness  Brier,  the  stenographer  who  re- 
ported the  testimony  at  the  preliminary  ex- 
amination of  the  an>ellant,  that  at  said  ex- 
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amlnatloD  O'Keefe  was  a  vrltness  and  as 
wadb.  stated,  among  other  things,  that  he 
(O'Keefe)  "did  not  wish  to  encourage  Rob- 
inson's trade,  and  also  In  his  testimony  said 
that  be  consulted  with  members  of  the  Sac- 
ramento Butdiers'  Association  about  selling 
Robinson  meat" ;  that  O'Keefe  further  tes- 
tified at  said  examlnatl<«  that  "Robinson 
paid  more  for  his  meat  than  was  paid  by 
anybody  else  purchasing  beef  from  his  cor- 
poration at  that  thue  *  •  •";  that  the 
"defendant  also  testified  in  hl^  examination 
that  the  prices  on  meat  sold  by  him  to  Rob- 
inson from  January  4th  to  lltb,  inclusive, 
were  higher  than  the  prices  on  the  meats  sold 
by  him  during  that  time  to  members  of  the 
Sacramento  Butchers*  Protective  Associa- 
tion"; that  he  stated  that  "he  did  not  pro- 
pose to  g^ve  any  satisfaction  to  Robinson; 
that  he  knew  that  Robinson  was  not  a  mem- 
ber of  the  association;  that  he  knew  the 
other  dealers  getting  meat  here  were 
members  of  that  association;  stated  that  he 
talked  with  members  of  the  association 
about  selling  Robinson  meat  prior  to  the 
time  Robinson  came  to  see  him  In  referrace 
to  buying  meat  from  the  Western  Meat  Com- 
pany and  prior  to  the  time  of  selling  Rob- 
inson meat;  stated  that  It  was  his  Intention 
to  consult  as  many  of  the  membars  as  he 
could  before  selling  Robinson  meats;  that  he 
would  be  governed  by  the  desires  of  the  as- ' 
eoclatlon  In  dealing  with  Robinson;  and  that 
In  his  dealings  with  Robinson  he  was  gov-- 
emed  by  the  desires  of  the  members  of  the 
association,"  etc. 

There  Is  considerable  more  tesUmony 
shown  by  the  record  corroborative  of  that  of 
whidh  the  foregoing  is  a  mne  synopsis;  bnt 
we  have  referred  sufficiently  to  the  proof  ad- 
duced by  the  peqple  to  show  that  the  Jury 
were  Justified  In  reaching  the  conclusion  that 
the  charge  alleged  In  the  Information  was  es- 
tablished by  the  d^ree  of  proof  required  In 
criminal  cases.  As  we  have  before  stated, 
the  gist  or  gravamen  of  the  crime  chafed 
In  the  Informatlcm  Is  the  formation  by  the 
parties  named  therein  of  the  conspiracy  for 
the  purpose  of  destroying  free  competition 
In  the  retail  meat  business  in  the  city  of  Sac- 
ramento, and,  therefore^  »cept  In  so  far  as 
It  serves  as  evidence  of  the  crime  charged, 
the  actual  execution  of  the  conspiracy  Is 
Immaterlkl.  It  Is  enough,  In  other  words,  to 
show  that  the  purpose  of  the  combination 
Into  which  the  parties  referred  to  In  the  In- 
formation entered  was  to  carry  out  contracts 
and  agreements  and  understandings  betwtoi 
tbem  In  restraint  of  trade.  Therefore,  while 
It  Is  not  for  this  court  to  analyse  the  evi- 
dence with  the  purpose  of  ascertaining  and 
passing  upon  Ite  probative  force  and  effect. 
It  may  well  be  suggested  that  with  the  uncon- 
tradicted evidence  of  the  appellant's  admis- 
sions, considered  with  the  other  circumstan- 
ces to  which  we  have  briefly  referred,  what 
possible  ground  is  tiiere  presented  hen  for 
holding  or  even  doubting  that  the  concluafon 
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of  the  jniy  tbat  the  purpose  of  thecombtna- 
tloD  was  to  circumvent  legitimate  competition 
In  the  business  of  retailing  meats  In  the  clt7 
of  Sacramento  Is  not  Justified?  It  Is  idle 
and  no  answer  to  this  position  to  say,  as  Is 
the  fact,  that  the  appellant  and  each  of  the 
members  of  the  Butchers'  Protective  Asso- 
ciation positively  denied  that  there  ever  was 
any  "underetandlng,  compact,  or  agreement" 
between  the  members  of  said  association 
and  the  Western  Meat  Company  or  O'Keefe, 
as  the  manager  of  aald  company,  "whereby 
It  was  understood  or  agreed  In  any  manner, 
shape,  or  form  that  the  Western  Meat  Com- 
pany was  to  charge  persons  who  did  not  be- 
long to  that  association  a  higher  or  a  dif- 
ferent price  for  fresh  meats  than  would  be 
charged  members  of  the  Butchers'  Protective 
Association" ;  for  thus  there  Is,  plainly, 
brought  about  that  conflict  only  which,  under 
our  system,  forecloses  interference  by  review- 
ing courts  with  the  verdict  of  a  Jury  or  the 
flndlngs  of  a  court. 

6.  There  are  many  alleged  errors  assigned 
In  the  rulings  of  the  court  upon  questions  In- 
volving the  admission  and  rejection  of  evi- 
dence. All  these  we  shall  not  undertake  to 
specially  review,  for  It  will  be  sufficient  to  say 
that  we  have  been  unable,  after  a  careful  ex- 
amination of  these  assignments,  to  find  In  any 
of  the  rulings,  even  if  It  might  well  be  con- 
ceded that  some  of  them  were  erroneous, 
anything  prejudicial  to  the  substantial  rights 
of  the  appellant  But  most  cf  the  objections 
interposed  by  appellant  to  the  admission  of 
certain  testimony  in  their  very  nature  bear 
upon  the  weight  rather  than  upon  the  ques- 
tion of  the  competency  or  relevancy  of  such 
testimony.  We  may.  however,  point  out  a 
few  of  the  overruled  objections  Interposed 
by  the  defendant,  and  of  which  advantage 
Is  sought  to  be  taken  by  api>ellant  on  this 
appeal,  as  Illustrating  the  nonprejudicial 
effect  of  the  rulings  generally  of  the  trial 
court,  assuming  that  they  or  some  of  them 
were  not  strictly  correct 

Certain  witnesses.  Introduced  by  the  people, 
testified  that  Robinson  bought  smoked  and 
cured  meats  from  the  company  and  was 
charged  therefor  prices  at  which  the  same 
kind  and  quality  of  such  meats  were  sold 
to  other  retailers,  including  the  members  of 
the  Butchers'  Association.  There  was  no 
complaint,  nor  was  there  any  dispute  upon 
the  proposition  that  the  company  discrim- 
inated In  prices  against  Boblnson  in  the  sale 
of  smoked  and  cured  meats.  The  charge 
was,  as  the  evidence  clearly  discloses,  that 
the  discrimination  complained  of  was  made 
on  the  sale  of  fresh  meats.  The  testimony 
with  regard  to  smoked  or  cured  meats  was. 
In  some  measure — whether  large  or  small 
Is  unimportant — corroborative  of  the  evi- 
dence of  the  conspiracy  charged,  showing 
that  the  meat  company  discriminated  In  fa- 
vor of  the  members  of  the  Butchers'  Asso- 
ciation and  against  Robinson  in  the  sale  of 
fresh  meats.   In  other  words,  It  emphasized 
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to  some  extent  the  direct  proof  of  the  exist- 
ence of  the  conspiracy  by  showing  tbat  as 
to  those  meats  In  which  the  members  of  the 
association  did  not  deal  the  meat  company 
did  not  discriminate  against  Robinson,  but 
sold  him  such  meats  at  normal  prices.  If 
such  were  not  the  purpose  and  effect  of  tfac 
testimony  concerning  cured  or  smoked  meats, 
then  it  had  none  at  all,  and  therefore.  If  er- 
roneously admitted,  could  not  have  been  prej- 
udicial. 

Objection  was  also  made  and  overraled 
to  the  Introduction  In  evidence  by  the  people 
of  the  by-laws  of  the  Butchers'  Protective 
Association.  We  think  the  ruling  was  prop- 
er. The  by-laws  were  not  only  proper  for 
the  purpose  of  disclosing  the  Identity  of  the 
members  of  the  association,  but  also  to  show 
the  nature  and  purposes  of  the  association 
and  the  object  of  its  connection.  If  any,  with 
the  Western  Meat  Company.  Indeed.  If  the 
by-laws  tended  In  any  manner  to  disclose 
the  criminal  conspiracy  charged  In  the  In- 
formation, they  were  competent  evidence 
for  that  purpose.  Judd  t.  Harrington,  139 
N.  T.  105,  34  N.  E.  790;  10  Am.  &  Bug.  Ency. 
of  Law,  p.  86S.  But  If  the  by-laws  failed  to 
show,  or  contained  nothing  tending  to  dis- 
close, the  conspiracy  charged,  then,  clearly, 
they  were  harmless  as  evidence,  and  their 
admission  into  the  record  conld  have  had 
no  prejudicial  effect  upon  the  rights  of  the 
appellant 

The  further  claim  la  made  that  the  court 
erred  to  the  detriment  of  the  defendant  by 
allowing  the  people  to  Inquire  of  the  mem- 
bers of  the  association,  upon  cross-examina- 
tion, whether  they  contributed  money  to- 
ward the  employment  of  counsel  for  the  de- 
fense or  otherwise  aided  the  defendant  in 
the  preparation  and  maintenance  of  his  de- 
fense: The  object  of  this  cross-examination 
was,  of  course,  to  show  that  the  members 
of  the  association  were  more  than  ordina- 
rily interested  In  the  defense  and  were,  there- 
fore, partisans.  It  Is  not  necessary  to  re- 
fer to  authorities  to  show  the  manifest 
propriety  of  the  cross-examination  which 
appellant  condemns.  It  Is  always  proper 
for  a  party  against  whom  a  witness  has  giv- 
en damaging  testimony  to  show  out  of  the 
mouth  of  the  witness  himself,  If  be  can,  or 
by  other  sources.  If  necessary,  that  such  wit- 
ness has  an  unusual  interest  in  the  outcome 
of  the  case,  thus  patting  the  jury  In  posses- 
sion of  a  circumstance  which  may  material- 
ly aid  them  in  determining  how  much 
weight  If  any.  the  testimony  of  such  wit- 
ness Is  entitled  to. 

Thus  we  have  referred  to  some  of  the 
many  objections  against  the  validity  of  the 
judgment  and  order  here  based  upon  the  rul- 
ings of  the  trial  court  upon  the  evidence, 
and,  as  suggested,  they  fairly  represent  the 
general  character,  In  their  effect  upon  the 
rights  of  the  appellant,  of  those  other  objec- 
tions to  which  we  must  forbear  girlng  spe- 
cial attention. 
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6.  Many  of  the  liutnictlons  of  tbe  court 
are  aasalled  as  InTolvIns  eiToneona  atate- 
meats  of  tbe  law  applicable  to  the  case.  We 
flball  not  specially  view  all  these  aaslsn* 
ments.  Tbe  charge  of  tbe  court,  In  Its  en- 
tirety, is  full,  clear,  and  fair  upon  all  tbe 
vital  points  In  tbe  case. 

Tbe  Instructions  by  wblch  ttie  Jury  were 
told  that  tbe  crime  of  conspiracy  could  be 
proved  by  circumstantial  as  well  as  by  di- 
rect evidence  were  perfectly  proper.  No  rea- 
son edsts  for  requiring  the  proof  of  the 
crime  of  coosplracy  to  be  by  means  of  di- 
rect rather  than  by  circumstantial  evidence. 
No  one  has  ever  challenged  the  proposition 
that  it  is  competent  to  prove  any  ultimate 
fact  by  clrcnmstnntial  evidence.  Indeed,  it 
would  be  Impossible  to  prove  many  cases  of 
conspiracy  or  of  any  other  crime  without 
the  aid  of  such  evidence. 

Tbe  Italicized  part  of  tbe  following  InBtruc- 
tloD  Is  particularly  criticised:  The  common 
design  Is  the  essence  of  the  charge,  and  while 
It  la  necessaiy.  in  order  to  establish  a  con- 
spiracy, to  prove  a  combination  of  two  or 
more  persons,  by  concerted  action,  to  accom- 
plish tile  criminal  or  unlawful  purpose,  it  is 
not  nece»»ary  to  coMtitute  a  oontpiracy  that 
ttco  or  more  persons  thovld  meet  together, 
and  enter  Mo  an  ewpliett  or  formal  agree- 
ment for  an  unlawful  scheme,  or  that  thej/ 
should  directJv,  by  words  or  in  writing,  state 
iohat  the  unlawful  scheme  was  to  be,  and  the 
detail  of  the  plans  or  means  by  which  the  iin- 
laioful  combination  was  to  be  made  effective. 
It  Is  sufficient  if  two  or  more  persons,  In  any 
manner,  or  through  any  contrivance,  posi- 
tively or  tacitly  come  to  a  mutual  under- 
standing to  accomplish  a  common  and  unlaw- 
ful design.  In  other  words,  where' an  unlaw- 
ful end  Is  sought  to  be  effected,  and  two  or 
more  persons,  actuated  by  the  common  pur- 
pose of  accomplishing  that  end,  work  togeth- 
er. In  any  way,  in  furtherance  of  the  unlaw- 
ful ecbeme,  every  one  of  said  i>er8on8  be- 
comes a  member  of  the  conspiracy,  although 
the  part  be  was  to  take  therein  was  a  sub- 
ordinate one,  or  was  to  be  executed  at  a  re- 
mote distance  from  the  other  conspirators." 

The  evident  and  rational  meaning  of  the 
portion  of  the  foregoing  'instruction  put  In 
Italics,  when  read  with  the  remainder  of 
said  Instruction,  is  that  "no  explicit  or  for- 
mal agreement"  need  be  proved.  If  It  be  other- 
wise satisfactorily  proved  that  two  or  more 
persons,  in  any  manner,  come  to  a  mutual 
understanding  to  accomplish  a  common  and 
unlawful  design.  In  other  words,  the  in- 
struction In  effect,  and  with  reasonable  Clear- 
ness, declared  to  the  jury  that  It  la  Imma- 
terial how  or  In  what  manner  a  conspiracy 
may  be  formed,  so  long  as  It  suSlclaitly  ap- 
pears from  the  evidence  that  It  was  formed 
for  an  unlawful  purpose.  Several  other  In- 
structions of  similar  Import  to  tbe  foregoing 
are  complained  of;  but  In  view  of  what  we 
have  said  with  regard  to  the  quoted  Instruc- 
tion, th^  need  not  be  specially  noticed. 


The  Instmctlon  to  the  effect  that  if  the 
jury  should  find  from  the  evidence  b^nd 
a  reasonable  doubt  that  In  pursuance  of  an 
understanding  or  agreement  either  express 
or  tadt  between  one  F.  J.  Salcedo,  a  mem- 
ber of  tbe  Butchers'  Association,  and  tbe  de- 
fCTdant  whereby  O'Keefe  agreed  to  diorge 
and  did  charge  Albert  Boblnson  more  for 
the  meat  purchased  by  him  of  said  defend- 
ant than  was  charged  by  said  defendant  to 
any  member  of  said  association,  with  the 
Intent  to  lessen  competition.  It  would  be  the 
duty  of  the  Jury  to  convict  the  defendant, 
was  pertinent  and  based  upon  the  testimony 
of  the  witness  Brier  and  that  of  said  Salcedo. 
It  is  not  disputed  that  Salcedo  was,  at  the 
times  mentioned  In  tbe  Information,  a  mem- 
ber of  the  Butchers'  Association,  and  It  fur- 
ther appears  that  on  several  different  occa- 
sions he  personally  remonstrated  with  the 
defendant  against  tbe  sale  of  fresh  meats  to 
Robinson.  It  will  be  remembered  that  It 
was  proved  that  tbe  defendant  himself  ad- 
mitted, while  on  tbe  witness  stand  at  the 
preliminary  bearing  of  the  charge  against 
him,  that  In  bis  dealings  with  Robinson  "be 
was  governed  by  the  desires  of  the  members 
of  the  association." 

We  have  thus  given  attention  to  some  of 
the  more  important  objections  to  tbe  charge 
of  the  court.  As  declared,  the  Instructions 
as  a  wbole  with  clearness  correctly  declared 
to  the  jury  the  rules  by*whlch  they  were  to 
be  governed  In  considering  the  evidence.  ■ 

Some  intimation  is  thrown  out  by  counsel 
for  the  appellant  that  tbe  law  against  trusts 
and  unlawful  combinations  is  out  of  joint 
with  the  Constitution  and  as  well  conflicts 
with  the  law  on  the  subject  of  criminal  con- 
spiracies as  defined  by  the  Penal  Code.  The 
specific  ground  for  tbe  constitutional  objec- 
tion to  tbe  law  Is  not  pointed  out,  and  we  do 
not  think  any  such  objection  can  be  shown. 
Nor  can  we  perceive  any  Incompatibility, 
If  such  an  objection  could  be  successfully 
urged  against  tbe  anti-trust  law,  between 
the  latter  and  the  Code  section  pertaining 
to  the  crime  of  conspiracy.  The  essence  or 
gist  of  conspiracy  here,  as  la  true  of  the 
crime  as  it  is  defined  by  section  182,  Pen. 
Code,  Is  in  the  formation  and  maintenance 
of  the  conspiracy  for  the  purpose  of  accom- 
plishing some  unlawful  object,  or  also  un- 
der the  Code,  for  the  purpose  of  accomplish- 
ing a  lawful  object  by  unlawful  means.  As 
we  have  before  declared,  in  the  case  at  bar 
the  actual  acts  constituting  the  crystalliza- 
tion of  the  object  of  the  conspiracy  consti- 
tute evidence  only  of  the  unlawful  combina- 
tion or  agreement  to  co-operate  together  for 
the  purpose  of  destroying  free  competition 
in  trade,  and  the  only  distinction,  which  is 
none  at  all,  so  far  as  the  crime  Itself  Is  con- 
cerned, between  tbe  conspiracy  charged  here 
and  that  with  which  tbe  Code  section  deals. 
Is  that  the  former  is  made  to  apply  to  a 
different  object  from  any  mentioned  in  the 
Code. 
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We  bare  fbond  noUilng  In  the  record  de- 
mandbig  a  rarasal  of  either  Uie  judgment 
or  the  order,  and  both  are^  therefor^  af- 
firmed. 


We  conctir; 
NEIT,  jr. 


GHIPMAN,  P.  J,;  BUR- 


ET parte  SNOWDEN.    (Cr.  143.) 

(Court  of  Appeal,  S^nd  District,  CalifoniEa. 
Jan.  27.  19ia) 

1.  MnnciPAL    CoBFOBATions    a    S92*)  — 
Stb  EET&— Regulations. 

A  city  ordinance,  prohibiting  driving  at  a 
rate  greater  than  80  mites  per  hoar  in  a  city, 
is  not  contrary  to  the  declaration  of  policy  of 
the  state  in  ponishiag  speeding  npon  public 
highways,  because  the  Motor  Vehicle  Act  (Act 
March  22,  1903 :  St.  1905,  c.  612),  as  amendeil 
by  St.  1907,  p.  915,  prohibits  all  motor  vehicles 
from  traveling  on  anjr  of  the  streets  at  a 
greater  rate  than  15  miles  an  hour. 

[Ed.  Note.— For  other  case^  see  Municipal 
Corporations,  Cent  Dig.  {{  1311-1314;  Dec. 
Dig.  I  6Q2*i 

2.  Municipal  Cobpobations  (8  592*)— Poucb 

POWBB— ORDINANCKS. 

The  mere  fact  that  the  state  la  the  exercise 
of  the  police  power  has  made  certain  regula- 
tions does  not  prohibit  a  municipality  from 
exacting  additional  requirements,  so  long  as 
there  be  no  confiict  between  the  two:  and,  so 
long  as  the  requirements  of  the  municipal  by- 
law are  not  in  themserves  pernicious  as  being 
unreasonable  or  discriminatory,  both  will  stand. 

*[Ed.  Note. — For  other  cases,  see  Monicipai 
Corporations.  Cent  1%.  ||  1311-13U;  Dec. 
Dig.  I  592.*] 

3.  Municipal  CokporatioSs  (S  592*)- Police 
Power— Ordinance. 

Motor  Vehicle  Act  (Act  March  22,  1905; 
St.  1905,  c.  G12),  aa  amended  by  St.  1907,  p. 
915,  prohibits  motor  vehicles  from.  traTcliug  on 
any  streets  at  a  greater  rate  of  speed  than  l5 
miles  an  hour.  A  city  ordinance  provided  that 
wherever  the  rate  of  speed  should  be  in  excess 
of  30  miles  an  hour,  the  violation  should  lie  a 
misdemeanor,  punishable  in  all  cases  by  impria- 
onmeat.  The  punishment  imposed  by  toe  motor 
vehicle  act  consisted  of  fine  or  imprisonment,  or 
both.  Held,  that  the  effect  of  the  ordinance  was 
to  Impose  a  pnnishment  for  a  more  flamnt  vio- 
lation of  the  rights  ot  the  public  than  the  Legto* 
lature  had  seen  fit  to  punish,  and  did  not  violate 
the  rule  that  municipalities  may  not  by  ordi- 
nance prescribe  a  different  penalty  for  the  same 
offense  dealt  with  by  an  act  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioos,  Cent  Dig.  H  1311-1314;  Dec. 
Dig.  8  632.»] 

4.  Mdnicipal  GoBPoBATions  ({  112*)— Ordi- 
nances—Form  AND  Requisites. 

The  fact  that  a  city  ordinance  purports  to 
amend  another  ordinance  does  not  render  it  the 
less  a  complete  enactment  in  itself,  where  it  is 
such  in  fact,  since  the  title  to  an  ordinance  is 
not  required  by  law,  and  If  it  should  be  given 
one,  it  is  no  part  of  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Mnnlcipal 
Corporations,  Dec  Dig.  |  112.*] 

5.  Municipal  Corporations  (|  703*) — Police 
Power— Use  of  Hiohwat. 

An  ordinance  regnlating  the  speed  of  vebi- 
clet  in  streets  ii  not  an  attempt  to  interfere 


with  the  reasonable  exercise  of  Oe  rigbt  of  pas* 
sage  over  a  pabllc  highway, 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corpontioas,  Gent  Dig.  SI  1909-1913;  Dec 
Dig.  f  708.*T 

6L  UUMXCtPAL  CORFORATlOnB  (f  708*)— POUCB 

PowsB— Regulation  op  Hiohwat. 

A  city  ordinaace  limiting  the  speed  of  ve- 
hicles in  tne  streets  was  not  discrimioatory.  as 
it  is  the  right  of  every  municipality  to  regulate 
rates  of  speed  of  travel  on  Its  own  streets. 

[Ed.  Note.--For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1500-1513;  Dec. 
Dig.  {  708.*] 

7.  Municipal  Cobpobations  (%  703*)— Obdi- 
KANCES — Police  Power. 

An  ordinance  limiting  the  speed  of  vehicles 
in  the  streets  of  a  city  was  not  invalid  because 
it  made  speed  limitations  Inapplicable  to  vehicles 
oiwrated  by  the  fire  and  police  departments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8S  1509-1513;  Dec 
Dig.  8  703.*] 

8.  Municipal  Cobpobations  (8  703*)— Policb 

POWEB— ObDINANCES. 

An  ordinance,  molting  It  a  misdemeanor, 
punishable  i>j  imprisonment,  to  operate  a  vehicle 
at  a  speed  in  excess  of  30  miles  an  hour,  is  not 
Invalid  on  the  theory  ttiat  only  motor  vehicles 
can  make  such  a  speed,  and  hence  that  the  pro- 
vision discriminates  against  the  <^ratoxs  of 
motor  vehicles. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  CenL  Dig.  89  1509-1513;  Dec 
Digr8  703.*r  6  « 

9.  Municipal  Cobpobations  (8  592*)— Ordi- 
nances—Vauditt. 

A  city  ordinance  made  it  an  offense,  punish- 
able by  imprisonment  from  10  to  50  days,  for 
one  to  operate  a  vehicle  on  a  street  at  a  speed 
In  excess  of  80  miles  an  hour,  and  for  second 
and  snbseguent  offenses  30  days  to  six  months. 
Held,  that  the  penalty  was  not  so  excessive  as 
to  be  invalid  as  out  of  harmony  with  the  laws 
of  the  state,  aa  under  the  state  law  one  who 
bad  exceeded  the  rate  of  20  miles  might  hare 
been  penalized  in  the  anm  of  $100  and  imprison- 
ment for  30  days. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  592.*] 

Application  of  J.  H.  Snowden  for  a  'writ 
of  habeas  corpus  to  obtain  his  release  from 
the  police  of  the  city  of  Los  Augeles,  on  a 
charge  of  violating  the  traffic  ordinance  of 
snch  city.  Writ  discharged,  and  prisoner  re- 
manded to  custody. 

Frank  James,  for  petmoner.  Oq7  Eddle^ 
Pros.  Atty..  and  W.  W.  Dodger  D^utf  Pro& 
Att7.,  for  re^mndent 

PDB  CURIAM.  Petitioner  Is  in  the  cqs- 
tody  of  the  chief  of  police  of  the  city  of  Loa 
Angeles  charged  with  Tlolatlng  section  20, 
Ordinance  No.  15,773i  of  that  city*  known 
as  the  "Ol^rafflc  Ordinance,"  as  the  same  was 
amended  by  ordtaiance  No.  18,435,  by  driving 
an  automobile  upon  and  along  one  of  the 
streets  of  Los  Angeles  at  a  rate  of  qwed 
greater  than  30  miles  pw  hour. 

In  support  of  bis  contention  that  he  Is  Il- 
legally detained,  the  petitioner  urges  that 
the  ordinance  Is  void  for  the  following  rea- 
sons: (1)  It  Is  in  conflict  with  the  state 
motor  vehicle  act  (SL  1006.  e.  612).  as  ameod- 


'For  other  cams  see  sanie  toplo  snA  section  HUMBSR  la  Dee.  *  Am.  Digs.  19u7  to  date,  ft  Raportsr  ladaxta 
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ed  Man:h  23,  1007,  because  It  attempts  to 
enact  reflations  at  variance  with  the  provi- 
sions of  that  act,  and  prescribes  a  different 
penalty  for  an  act  made  a  crime  and  pun- 
ishable under  a  general  law;  (2)  that  the 
ordinance  discriminates  against  owners  and 
drivers  of  motor  vehicles ;  and  (3)  that  the 
ordinance  Is  unreasonable,  and  the  punish- 
ment imposed  thereby  excessive  and  out  of 
harmony  with  the  laws  of  the  state  prescrib- 
ing penalties  for  misdemeanors. 

The  motor  vehicle  act  as  approved  March 
22,  1005,  and  amended  In  1007  (St.  1007.  p. 
015),  provides  for  the  registration  of  motor 
vehicles  and  the  Issuance  of  license  certif- 
icates to  their  owners  and  operators,  and  the 
regulation  of  the  rates  of  speed  at  which 
such  vehicles  may  be  operated  upon  the  pub- 
lic highways  of  the  state,  etc.  For  streets 
and  highways  within  the  boundaries  of  In- 
corporated cities  and  towns  It  provides  a 
maximum  rate  of  speed  of  one  mile  In  six 
minutes,  where  the  contiguous  t^itory  is 
"closely  built  up,"  and  one  mile  In  four  min- 
utes elsewhere  in  such  cities  and  towns. 
Graduated  penalties  for  first  and  subsequent 
violations  of  the  law  are  prescribed  In  the 
form  of  fines  or  Imprisonment,  or  both.  The 
act  also  limits  the  power  of  the  local  authori- 
ties to  pass,  enforce,  or  maintain  any  ordi- 
nance, rule,  or  regulation  with  reference  to 
motor  vehicles,  except  In  accordance  with 
certain  express  conditions  stated  In  the  act, 
and  declares  all  ordinances,  rules,  and  regu- 
lations in  force  at  the  time  of  the  passage  of 
the  act  which  do  not  conform  to  such  limi- 
tations to  be  of  no  valld!t7  or  effect. 

The  ordinance  complies  with  tbe  require- 
ment of  the  act  that  the  penalties  for  viola- 
tion of  the  speed  laws  by  motor' vehicles 
shall  be  similar  to,  and  no  greater  than, 
those  fixed  for  other  vehicles,  by  making  the 
provisions  of  the  ordinance  In  this  respect 
applicable  generally  to  all  vehicles.  Tested 
by  the  other  limitations  of  the  act,  tbe  ordi- 
nance does  not  attempt  to  exclude  or  pro- 
hibit any  licensed  owfier  or  operator  of  a 
motor  vehicle  from  making  any  use  of  the 
highway  permitted  by  the  act  Itself ;  it  con- 
tains no  provision  affecting  the  registration 
or  numbering  of  motor  vehicles ;  prescribes 
no  dower  rate  of  speed  for  them ;  and  does 
not  regulate  their  use  of  the  streets  of  tbe 
dty  In  any  manner  contrary  to  or  Incon- 
sistent with  tbe  provisions  of  the  act  It  di- 
vides tbe  dty  Into  two  districts,  and  fixes  a 
maximtim  rate  of  speed  for  one  of  them  at 
12  miles  per  hour,  and  for  the  other  at  20 
mOea  per  hoar,  and  provides  penalties  of 
fines  or  ImprlsoDment,  or  both,  graduated  In 
severity  for  flnt  and  subsequent  offenses,  for 
all  violations  of  Its  speed  regulations  where 
the  speed  attained  does  not  exceed  80  miles 
per  hour.  In  cases  In  which  the  rate  of 
speed  la  In  excess  of  80  miles  per  hour,  sec- 
tli»  26  declares  the  violation  to  be  a  mis- 
demeanor and  punishable  In  all  cases  by  im- 
prisonment In  the  city  Jail ;  the  terms  being, 


for  the  first  offense,  txon  10  to  00  days;  foir 
the  second  and  snbseqaoit  offoues,  30  dayi 

to  6  months. 

Conceding,  but  not  deciding,  that  the  motor 
vehicle  act  Is  operative  in  the  city  of  Los 
Angeles,  it  prohibits  all  motor  vehicles  from 
traveling  on  any  of  the  streets  of  that  city 
at  a  greater  rate  of  speed  than  15  miles  per 
hour,  so  tbat  it  cannot  be  said  that  in  pro- 
hibiting driving  at  a  higher  rate  tban  80 
miles  per  hour  the  city  is  acting  contrary  to 
the  declaration  of  policy  of  the  state  in  pun- 
ishing speeding  upon  public  highways.  The 
effect  of  section  26  of  the  ordinance  is  only 
to  Impose  a  punishment  for  a  more  flagrant 
violation  of  the  rights  of  the  public  tban  the 
Legislature  has  seen  fit  to  punish.  This  sec- 
tion does  not  attempt  to  l^allze  that  which 
the  state  has  declared  unlawful,  nor  has  it 
violated  the  rule  that  municipalities  may  not 
by  ordinance  prescribe  a  diff««nt  poial^  for 
the  same  offense  which  was  declared  in  In 
re  Sic,  73  Cal.  142,  14  Pac.  406,  and  which 
has  been  approved  In  several  later  cases.  Bx 
parte  Stephen,  114  Cal.  282.  46  Pac.  80. 

It  Is  well  settled  tbat  the  mere  fact  that 
the  state.  In  the  exercise  of  the  police  power, 
has  made  certain  regulations  does  not  pro- 
hibit a  municipality  from  exacting  addition- 
al requirements.  So  long  as  there  be  no  con- 
fiict  between  the  two,  and  so  long  as  the 
requlrem^its  of  tbe  municipal  by-law  are 
not  in  themselves  pernicious  as  being  unrea- 
sonable or  discriminatory,  both  will  stand. 
Ex  parte  Hong  Shen,  08  Gal.  681,  83  Pac. 
700;  Ex  parte  Hoffman,  155  Cal.  114.  09 
Pac.  617.  The  decision  In  Bx  parte  Hoff- 
man, relied  upon  by  petitioner.  Is  not  Incon- 
sistent with  the  position  that  the  ordinance 
before  us  Is  valid,  but  rather  sustains  the 
view  that  it  Is.  It  was  there  held  tbat  an 
ordinance  which  established  a  higher  stand- 
ard for  pure  milk  than  that  fixed  by  the 
^tate  law  was  not  void  because  in  conflict 
with  the  general  law.  Says  Hensbaw,  J., 
writing  the  opinion:  "The  state  in  Its  laws 
deals  with  all  of  its  territory  and  all  of  Its 
people.  The  exactions  which  It  prescribes 
oi>erate  (except  In  municipal  affairs)  upon 
the  people  of  the  state,  urban  and  rural,  but 
It  may  often,  and  does  often,  happen  that 
the  requirements  which  the  state  sees  fit  to 
Impose  may  not  be  adequate  to  meet  the 
demands  of  densely  populated  municipalities, 
so  that  it  becomes  proper,  and  even  neces- 
sary, for  municipalities  to  add  to  state  regu- 
lations provisions  adapted  to  their  special 
requlronents.  Such  Is  tbe  nature  of  the  leg- 
islation here  questioned."  Dlsewbere  In  the 
opinion  It  Is  said:  **If  the  city  of  Los  Ange- 
les had  iffovlded  that  milk  might  be  vended 
which  contained  less  percentam  of  milk  fats 
than  that  exacted  by  the  state  law,  there 
would  be  presented  a  plain  case  of  conflict. 
The  municipality  would  be  endeavoring  to 
legalize  tbat  which  the  state  had  declared  to 
be  unlawful.  But  what  the  city  has  In  fact 
done  has  been  to  Impose  not  fewer,  but  addl- 
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tlonal,  qoallflcatlons  npon  the  milk  which 
may  be  rai^d  to  its  conramer." 

The  power  of  the  city  to  jmisb  such  ao  ordi- 
nance Is  not  open  to  qneBtlon.  The  provt- 
slona  of  the  freeholders:  charter  of  the  dty 
as  It  stood  at  the  time  of  the  passage  of  the 
orlgliial  ordinance  were  saflBclent  to  author- 
ize Its  passage.  But  If  it  were  conceded  that 
they  were  not,  the  amendments  to  the  char- 
ter adopted  In  1009.  prior  to  the  passage  of 
ordhiance  No.  18.4^  expressly  confer  such 
authority  on  the  city.  The  last-named  ordi- 
nance 18  a  complete  aiactmoit  In  Itself. 
That  it  purports  to  ameid  ordinance  No.  15,- 
779  does  not  affect  the  matter,  since  a  title 
to  an  ordinance  la  not  required  by  law ;  and. 
If  It  be  glTen  one,  this  la  no  part  of  the  ordi- 
nance. 

The  ordinance  does  not  attempt  to  Inter- 
fere with  the  reasonable  exercise  of  the 
"rtght  of  passage  over  public  highways"  so 
strenuously  contended  for  by  petitioner;  It 
merely  endeavors  to  r^itnlate  and  prevent 
abuse  in  the  exercise  of  that  right  The 
distinction  between  the  two  Is  quite  obvious. 
The  "right  of  passage"  of  motor  vehicles  Is 
not  specially  restricted  because  the  owners 
or  operators  thereof  are  required  to  conform 
to  local  traffic  r^ulatlona  made  applicable  to 
all  kinds  of  vehicles.  All  other  travelers  are 
required  to  conform  to  the  local  ordinances 
of  the  communities  in  which  they  travel,  and 
It  is  no  discrimination  against  one  class  that 
they,  along  with  all  others,  should  be  requir- 
ed to  adapt  themselves  to  the  rules  governing 
the  local  residents  of  a  city  In  the  use  of  Its 
streets.  There  is  nothing  unusual  or  dis- 
criminatory in  this  eCFect  of  the  ordinance, 
as  It  Is  the  universally  acknowledged  right 
and  province  of  each  manlclpallty  to  regulate 
tbe  rates  of  speed  of  travel  upon  Its  own 
streets.  Dillon's  Municipal  Corporations  (4th 
Ed.)  S  393 ;  28  Cyc.  907.  Of  course,  it  could 
not  be,  and  Is  not,  contended  that  this  power 
extends  to  the  exclusion  of  tbe  motor  vehicle 
from  the  use  of  the  streets  of  a  municipality. 

The  ordinance  Is  not  Invalid  because  one 
of  Its  sections  makes  the  speed  limitations 
Inapplicable  to  the  vehicles  operated  by  the 
fire  and  police  departments  of  the  city.  The 
cases  cited  by  petitioner  under  this  head  do 
not  sustain  the  contrary  of  this,  while  in  the 
case  of  State  v.  Sheppard,  64  Minn.  287,  67 
N.  W.  02,  86  U  R.  A.  30Q.  it  was  held  that  an 
ordinance  which  prescribed  a  maxlmom  rate 
of  epeed  of  six  miles  per  hour,  without  ex- 
cepting the  city  fire  department  from  its 
opwatlon,  was  unreasonable  and  invalid  to 
that  extent,  although  otbenvise  a  valid  exer- 
cise of  the  police  power,  which  might  be  en* 
forced  as  to  all  others  violating  Its  provl- 
eiona  Tbe  ezemptlona  made  by  section  IS 
of  the  ordinance  were  proper,  and  did  not  In- 
validate the  ordinance. 

Petitioner  contends  that,  notwithstanding 
the  ordinance  by  Its  terms  Includes  all  kinds 
of  vAlcles,  the  speed  limit  fixed  by  section 
26  la  so  high  that  only  motor  vehldea  can 


make  the  speed  Decessary  to  Tiolate  this  pro- 
Tlskm,  and  therefore  the  section  dlscrlml- 
natea  against  the  operators  of  motor  vehicles. 
Beepoodait  suggests  that  the  ^ect  of  this 
argument  la  to  establWi  that  the  motw  ve- 
hicle act  Is  special  legislation,  and  discrim- 
inative In  favor  of  operators  of  motor  ve- 
hlctes,  not  by  Implication  or  Inference,  but 
expressly,  as  Indicated  by  Ito  title  as  well  aa 
Its  terms,  and  therefore  the  act  Itself  is  in- 
valid, measured  by  the  same  rule.  We  are 
inclined  to  the  view  that  there  is  enough 
dlfferoice  between  power-Impelled  and  an- 
Imal-^awn  vehicles  to  Justify  their  separate 
classification  for  purposes  of  legislation, 
we  ate  not  required  to  pass  upon  thia  ques- 
tion, nor  to  assume  Uiat  there  la  such  a  dif- 
ference that  we  can  say  that  an  ordinance 
Including  both  was  intended  to  affect  only 
one.  The  purpose  of  the  ordinance  would 
be  accomplished,  the  protection  of  human 
life  and  limbs  as  well  as  property,  by  deter- 
ring every  vehicle,  whatever  its  kind,  from 
passing  through  the  streets  at  an  excessive 
rate  of  speed. 

The  reasonableness  of  a  regulation  such  as 
we  are  here  considering  depends  upon  Its 
purpose  and  the  conditions  requiring  It  to 
be  made.  It  Is  Intended  to  prohibit,  not  to 
punish.  The  offense  created  by  its  violation 
is  malum  prohibitum,  and  not  malum  in  se, 
and  the  penalty  must  in  such  cases  rest 
largely  In  the  sound  discretion  of  the  legis- 
lative branch  of  the  government,  and  be  such 
as  Is  necessary  to  prevent  the  act  which  Is 
prohibited.  It  being  detorent  and  not  puni- 
tive In  character,  there  Is  no  element  of  com- 
pensation for  a  breach  to  be  considered.  It 
is  apparent,  from  the  fact  that  section  26  was 
added  after  the  penalties  of  fine  or  Impris- 
onment bad  been  on  trial  some  time,  that 
these  provisions  had  proven  ineffective.  Not 
because  of  the  mildness  of  the  penalties  be- 
fore provided,  as  the  terms  of  imprisonment 
were  equally  severe  with  those  contained  in 
section  26,  but  because,  we  must  assume,  the 
alternative  of  fine  had  been  imposed  by  tbe 
courts  instead  of  the  imprisonment  The 
ordinance  had  failed  to  deter  the  rapid  oper- 
ator from  violating  the  law,  and  as  a  remedy 
for  this  the  legislative  brandi  withdrew  from 
tbe  courts,  In  aggravated  cases,  tbe  power  to 
impose  a  fine.  We  find  no  point  at  which 
the  reasonableness  of  the  exercise  of  this  dis- 
cretion Is  open  to  attack. 

The  penalty  attached  to  the  charge  npon 
which  petitioner  Is  held  is  not  so  excessive 
as  to  be  out  of  harmony  with  tbe  laws  of  the 
state.  For  the  first  off^ise  he  might,  under 
the  state  law,  had  be  exceeded  tbe  rate  of 
ao  miles  per  hour,  have  been  penalized  in  tbe 
sura  of  $100  and  imprisonment  for  30  days 
in  the  county  Jail.  Undtf  tbe  provisions  of 
section  26  of  the  ordinance,  for  exceeding  the 
rate  of  30  miles  per  hour  he  may  be  Imprla- 
oned  not  less  than  10  nor  more  than  00  days 
tai  tbe  dty  Jail.  That  the  hazard  to  llfs  and 
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property  Increaie  with  the  speed  of  the  ma- 
chine and  the  corresponding  difficulty  of 
keeping  it  under  control  must  be  conceded. 
Indeed,  It  would  seem  not  unreasonable  to 
say  that,  where  the  state  Legislature,  after 
a  careful  consideration  of  the  subject,  has  -de- 
clared that  16  miles  per  hour  is  a  proper 
maximum  for  speed  In  an  Incorporated  city, 
and  a  municipality  has  extended  this  limit 
to  20  miles  per  hour,  the  person  who  drives 
his  machine  <through  the  streets  of  a  city  at  a 
rate  in  excess  of  30  miles  per  hour  Is  guilty 
of  wantonly  defying  all  law  and  restraint. 

We  have  not  examined  all  the  sections  of 
the  Penal  Oode  to  aecertaln  whether  any  of 
the  misdemeanors  therein  mentioned  are 
made  punishable  by  imprisonment  for  the 
first  oCTense,  without  the  alteruatlre  of  a  fine. 
The  only  sections  of  the  Penal  Code,  to  which 
our  attention  has  been  called,  which  purport 
to  regulate  the  conduct  of  a  person  who,  for 
love  of  sport,  or  speed,  Is  willing  to  Imperil 
the  lirea  of  others  are  sections  348  and  349. 
The  first  of  these  makes  it  a  felony  for  the 
captain  of  a  steamboat  carrying  passengers, 
who,  either  from  ignorance  or  gross  neglect, 
or  for  the  purpose  of  excelling  any  other  boat 
In  speed,  allows  the  boiler;  of  his  boat  to  be 
overstrained  so  as  to  burst  and  thereby  en- 
danger human  life.  Section  349  makes  It  a 
felony  for  an  engineer  or  person  having 
charge  of  a  boiler  to  do  practically  the  same 
thing.  No  injury  to  a  human  being  la  nec- 
essary to  establish  tbe  offense  in  either  cas& 
The  endangering  of  human  life  Is  alone  auffl- 
clent  In  such  cases  no  Intent  is  requisite,  as 
they,  like  tbe  matter  before  us,  come  within 
tbe  purview  of  the  last  clause  of  section  20 
of  the  Penal  Code:  "In  every  crime  or  pub- 
lic offense  there  must  exist  a  union  or  joint 
operation  of  act  and  intent,  or  orlmlnal  neg- 
ligence." 

If  tbe  carrying  of  passengers  by  the  owner 
of  an  automobile  for  hire  at  a  rate  In  excess 
of  30  miles  per  hour  were  to  be  declared  by 
the  r^lslature  to  so  endanger  their  lives  as 
to  justify  tbe  classification  of  this  act  with 
that  of  tbe  steamboat  captain,  covered  by 
section  34S— that  is,  to  be  a  felony— we  are 
of  opinion  that  it  could  not  well  be  said  that 
wafA  legislation  was  unreasonable  or  out  of 
harmony  with  the  other  penal  legislation  of 
tbe  state.  Hie  Impralling  or  endangering  of 
the  Uvea  of  cltlsens  upon  tbe  streets  of  a  city 
by  tbe  same  act  may,  we  think,  be  made  pun- 
Isbable  with  imprlaonment  bi  tbe  city  jail  for 
from  10  to  00  days  wfthont  snhJecUng  tbe 
ordinance  doing  this  to  the  criticism  that  It 
Is  out  of  harmony  with  tbe  othw  penal  laws 
of  tbe  state  because  imposing  an  excessive 
punishment. 

The  ordinance  being  valid  on  tbe  grounds 
stated,  it  becomes  unnecessary  to  consider 
tbe  question  whether  or  not  it  can  be  sus- 
tained as  legislation  relating  to  a  "municipal 


affair"  undor  section  6.  art  11.  of  tbe  state 
Constitution.  The  writ  Is  therefore  discharg- 
ed, and  tbe  prisoner  remanded  to  the  custody 
of  tbe  chief  of  police. 


Ei  parte  KAWAGUCHI.  (Cr.  127.) 

(Court  of  Appeal,  Third  District,  California. 
Jan.  24,  1910.) 

1.  CannifAL  Law  ((  238*)  —  Cohihtuent— 

SUFPICIBNCT  OP  EVIDBNCB. 

Evidence  held  sufficient  to  snpport  a  mag- 
iBtrate's  order  of  commitment  for  trial  uoder 
Pen.  Code,  S  872,  providing  that  If  it  appears 
from  the  majristrate's  examination  that  a  pub- 
lic offenae  has  been  committed,  and  there  Is 
sufficient  cause  to  believe  accused  guilty,  the 
magistrate  must  order  that  he  be  held  for  triat 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Z>ig.  |  493 ;  Dee.  Dig.  |  238.*] 

2.  Habeas  Cobpus  d  80*)— Scopi  or  Bmc- 

EOT. 

Habeas  corpus  cannot  be  made  to  serve 
the  office  of  a  writ  of  error,  and  hence  where 
there  was  competent  evidence  before  a  commit- 
tinc  mai^istrate  tending  to  establish  an  ofFenxc, 
ana  sufficiently  showing  the  connection  of  the 
person  committed  with  tbe  perpetration  thereof, 
it  1b  Immaterial,  upon  his  application  for  liabeaa 
corpus  for  Insufficiency  of  the  evident,  that 
hearsay  evidence  was  also  admitted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pufl,  Cent.  Dig.  S  25 ;  Dec.  Dig.  |  90.«j 

8.  Criminal  Lavf  (S  238*)— Pbeumiwast  Ex- 
amination— EVIDBNCE--CoaFUB  DELICTI. 
Upon  a  masiatrate's  preliminary  examina- 
tion, evidence  that  a  homicide  had  been  com- 
mitted, and  that  the  coroner  npon  holding  an 
Ingneflt  had  examined  decedent's  body  and  fonnd 
a  number  of  knife  and  ftuoahot  wounds,  an  ad- 
mission of  accused  that  he  had  inflicted  a  knife 
wound  on  decedent,  and  testimony  of  another 
that  he  was  well  acquainted  with  decedent, 
and  that  the  body  over  wblcb  the  Inquest  was 
held  was  his,  aafficlently  proved  the  corpus  de- 
licti so  as  to  warrant  reception  of  evidence  by 
the  majtistrate  tending  to  connect  accused  with 
the  commission  of  the  alleged  crime. 

[Ed.  Note.— For  other  casen.  see  Criminal 
Law,  Cent  Dig.  |  493 ;  Dec.  Dig.  |  288.*] 

Application  by  T.  Eawagndit  toe  a  writ  of 
habeas  corpus.  Wilt  doiied,  and  petlti<»iw 
remanded. 

McCurdy  &  McCnrdy  and  8.  Luke  Bow^ 
for  appellant  Frank  Atkinson,  Deputy  Dlst 
Atty.,  for  the  People. 

HART,  J.  The  petlUoner  Is  held  In  cus- 
tody by  the  sheriff  of  Sacrammto  county' un- 
der an  order  of  ctHnmltment  for  tbe  crime  of 
murder ;  said  order  having  been  made  on  the 
27th  day  of  Dec^ber,  1900,  by  the  Justice  of 
tbe  peace  of  Sacramento  township.  In  said 
county,  acting  In  his  ex  offldo  capacity  of 
magistrate.  Tbe  petitioner  now  claims  that 
the  magistrate  was  without  Jurisdiction  to 
oommit  blra  tor  trial  for  tbe  allied  reason 
that  the  evidence  upon  whldi  said  commit- 
ment la  founded  Is  insufficient  to  disclose  that 
a  public  offense  was  committed,  or.  If  sucb 
oBTense  Is  sufficiently  shown,  that  there  Is  not 
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enough  evidence  to  establish  "sufficient  cause 
to  believe  the  defendant  (petitioner)  guUty 
thereof."  Pen.  Code,  I  872. 

A  copy  of  the  stenographer's  transcript  of 
the  testimony  received  by  the  magistrate  at 
the  examination  of  the  charge  accompanies 
the  petition  here  and  is  made  a  part  thereof, 
and  It  Is  v^7  clear,  from  an  examination  of 
said  testimony,  that  the  contention  of  the  pe- 
titioner cannot  be  sustained.  The  testimony 
discloses  that  the  homicide  occurred  at  Court- 
land,  in  Sacramento  county,  on  or  about  the 
12th  day  of  May,  1909.  The  deceased,  one 
NagatanI,  and  the  petitioner  and  two  other 
Japanese,  who  were  Jointly  charged  with  the 
petitioner  for  the  crime  of  murder  in  the  dep- 
osition upon  which  the  warrant  of  arrest 
was  issued,  had  been,  on  the  day  of  the  homi- 
cide, drinking  together  at  the  boarding  house 
of  one  Arinobu,  at  Courtland,  and  that  at 
that  time  they  were  all  apparently  on  friend- 
ly terms  with  each  other.  Finally,  all  these 
parties  left  the  drinlclng  place  together,  going 
out  of  the  bulldli^  and  to  the  rear  thereof. 
Subsequently  all  but  the  deceased  returned  to 
the  boarding  house,  and,  when  Arinobu  made 
Inquiry  as  to  the  whereabouts  of  the  deceas- 
ed, he  was  told  by  the  petitions  and  one  Dal- 
maru  that  be  liad  been  killed.  The  petitioner 
then  admitted  to  Arinobu  that  be  had  inflict- 
ed a  knife  wound  in  the  abdomen  of  the 
deceased.  The  coroner  testified  that,  upon 
holding  an  Inquest  to  determine  the  cause  of 
tJie  death  of  NagatanI,  he  examined  the  dead 
body  and  found  therein  a  number  of  knife 
and  gunshot  wounds.  Arinobu  testified  that 
he  was  well  acquainted  with  the  deceased, 
and  declared  that  the  dead  body  was  that  of 
NagatanI. 

The  foregoing  Is  a  brief  rdsum4  of  the  facts 
proved  before  the  magistrate,  and  obviously 
they  are  sufficient  to  support  the  ordtt  of 
commitment. 

Counsel  for  petitioner  point  out  a  mass  of 
hearsay,  and  therefore  Incompetent,  testi- 
mony which  was  given  before  the  magistrate, 
and  insist  that  such  testimony  Is  insufficient 
to  Justify  the  order  of  commitment  If  all 
the  testimony  upon  which  the  commitment 
was .  ordered  was  identically  of  the  same 
character  as  that  to  which  we  refer,  there 
might  perhaps  be  some  basis  for  the  claim 
that  the  order  committing  the  petitioner  for 
trial  was  without  authority  or  beyond  the 
power  of  the  magistrate,  for  the  law  does  not 
contemplate  that  a  party  shall  be  put  upon 
his  trial  for  a  felony  under  an  information 
having  for  Its  sole  suppOTt  a  commitment 
based  entirely  upon  hearsay  or  Incompetent 
evidence.  Such  evidence  Is  In  fact  no  evi- 
dence at  all.  But,  as  we  have  shown,  there 
Is  competent  evidence  disclosed  by  the  tran- 
script tending  to  establish  the  offense  and 
sufficiently  showing  the  petitioner's  connec- 
tion with  the  perpetration  thereof,  and,  there- 
fore, we  are,  manifestly,  not  concerned  In 


this  proceeding  with  the  rulings  of  the  magis- 
trate admitting  hearsay  evidence.  In  other 
words,  the  remedy  here  ai^Iled  lor  cannot  bv 
made  to  serve  the  office  of  a  writ  of  »ror. 

The  su^estlon  that  the  corpus  delicti  was 
not  sufficiently  proved  to  warrant  the  recep- 
tion of  evidence  by  the  magistrate  tending  to 
connect  the  petitioner  with  the  commission  of 
the  alleged  crime  is  without  merit,  as  must  be 
manifest  from  the  facts  which  we  have  shown 
were  proved  at  the  examination  of  the  charge. 

The  magistrate  was  fully  warranted  In 
committing  the  petitioner  for  trial  for  the 
crime  of  murder  upon  the  evidence  presoit- 
ed  before  him,  and  the  writ  must,  therer(ar^ 
be  discharged,  and  the  petitioner  remanded. 
Such  is  the  order. 

We  concur:  CHIPMAN,  P.  J.;  BtJBF 
NEXT,  J, 


PACIFIC  UNION  CLUB  COMMERCIAIi 
UNION  ASSUR,  GO.   (av.  606.) 
(Court  of  Appeal,  Third  District.  California. 
Jan.  26;  1810.) 

1.  Appeal  and-  Ebbob  ({  917*)— SnsTAiHiira 

PEIIUBREB  TO  AvSWBB — REVIEW. 

The  court,  on  appeal  from  a  Judgment  for 
plaintiff  rendered  after  sustaining  a  demurrer 
to  the  answer,  must  assume,  under  the  aduiis* 
sions  of  the  demurrer,  that  defendant  could 
prove  the  allegations  of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8706-3708;  Dec.  Dig.  1 
917.»] 

2.  iNsuBAnci  (I  421*)  —  Fire  Irsukanox  — 

Construction  of  Cohteact. 

Where  a  policy  insured  against  all  direct 
loss  by  fire  except  as  thereinafter  provided,  and 
then  declared  that  insurer  should  not  be  liable 
for  loss  caused  directly  or  Indirectly  by  earth- 
quake,  the  exception  was  loss  by  fire  caused  di- 
rectly or  Indirectly  by  eartbguake,  and  not  loss 
caused  directly  or  indlrecuy  by  earthquake 
alone. 

lEd.  Note.— For  other  caiea,  see  lDBUTanc& 
Dec.  Dig.  I  421.*] 

3.  INSOBANCB  (8  427*)— Fntx  PoLiCT  — Ac- 
tions—Natu  BE, 

An  action  on  a  fire  policy  exempting  in- 
surer from  liability  for  loss  by  fire  caiued  di- 
rectly or  indirectly  by  earthquake,  etc,  Is  an 
action  on  contract  and  not  in  tort,  and  the  rule 
of  proximate  cause  In  actions  for  breach  of 
contract,  and  not  for  torts,  goveros  in  detei^ 
minEog  whether,  under  the  contract,  the  except- 
ed peril  directly  or  indirectly  Induced  the  bap- 
peoing  of  the  peril  insured  against 

[Ed.  No^e.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8|  1139-1143;  Dec.  Dig.  |  427.*] 

4.  Dauaobs  (I  23*)— Bbeacs  Of  Goittbact— 
Pboxihatb  Dahaobs. 

The  rule  that  the  damages  recoverable  for 
breach  of  contract  are  only  such  as  may  rea- 
sonably be  supposed  to  have  been  within  the 
coDtempiation  of  the  parties  when  making  the 
contract,  as  the  proluble  result  of  a  breach,  and 
that  other  damages  are  too  remote,  applies 
where  plaintiff  seeks  to  recover  under  a  cove- 
nant In  the  contract  as  well  as  where  defend- 
ant seeks  to  evade  liability  under  the  contract 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SI  6S,  62 ;  Dec  Dig.  f  23.*} 
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fi.  iNstnuiTcn  (t  4SfI*)  ~  Fxbb  IrninuHos  — 
CoNSTRuonon  or  Cohzbaot— Pboxuuib 

Gaubs. 

A  policy  Inmrltic  uainat  all  direct  loss 
by  fire,  except  as  thereinafter  ptOTided,  and  then 
declariog  that  inmrer  ahall  not  be  liable  tor 
loss  caused  directly  or  indirectly  by  earthquake, 
makes  insurer  liable  for  loss  by  fire  where  an 
earthquake  broke  the  water  malDS,  causing  the 
water  to  escape  so  that  the  fire  department  of 
the  dty  had  do  water  with  which  to  extinguish 
the  fire  occurring  the  next  day ;  the  earthquake 
not  being,  in  legal  contemplation,  the  cause  of 
the  fire,  for  none  of  Utt  parties  contemplated 
that  earthquake  ndght  eat  off  the  water  sai^ply. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  H  1139-1143 ;  Dec.  Dig.  {  427.*! 

6L  IlfBUBANCI    (i    146*)  —  C0NTBACT8  —  COW- 
BTBnCTION. 

Id  case  of  doubt,  the  words  of  a  contract 
of  Insurance  moat  be  construed  in  fsTor  of 
Insured. 

[Ed.  Note.— For  other  cases,  see  Insnianee, 
Cent  Die.  H        294-298 ;  Dee.  Dig.  I  14a*J 

7.  IHSUBAWCB  (I  14C*)  —  FiBB  IlTBUBAHOE  — 
CONTBACTS— COKSTBUCTION. 

Exceptions  in  a  fire  policy  most  be  liberally 
constmed  In  favor  of  Insnzed  and  strongly  con- 
•traed  against  insnrer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  It  292-208;  Dec  Dig.  |  14«.*] 

Appeal  from  Superior  Court,  City  and 
CouDfy  of  San  Francisco;  J.  H.  Seawell, 
Judge. 

Action  by  the  Pacific  Union  Club  against 
the  Commercial  Union  Assurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Afllrmed. 

Otto  Irrlug  Wise,  for  appellant  PUhsbury, 
Madison  &  Sutfo^  for  re^ondent 

CHIPMAN,  P.  J.  Action  on  fbre  Insannee 
poller  iBsned  1^  dtfendant  upon  plalntUTs 
property  sitnated  in  the  cktj  of  Ban  Fran- 
dsco.  A  demurrer  to  the  amended  answer 
was  Buatalned,  and,  defendant  declining  to 
further  amend,  judgment  passed  for  plain- 
tlif  In  the  sum  of  91 J65,  from  which  defend- 
ant aK>eala  The  fire  which  Is  alleged  to 
lUTe  destroyed  plalntUTs  jftapais  occurred 
April  19,  1906»  the  day  foUowtng  the  earth- 
quake of  A^U  18tfa  of  that  year. 

The  company  Insured  the  plaintiff  Ua  the 
term  of  12  numths  "against  all  direct  loss  or 
damage  by  fire  except  as  hereinafter  provid- 
ed," and  am<nig  other  exceptions  was  the 
following:  "nils  company  afaall  not  be  liable 
for  loss  caused  directly  or  Indirectly  by  Inva- 
■ion,  earthauake,  rlo^  civil  war  or  commo- 
tion. •  «  •  "  Basing  its  defense  upon  this 
exceptlim,  it  is  allied  in  the  answer  as  toi- 
lows:  "Defendant  allies  that  in  and  by  the 
policy  of  insurance  In  this  actlmi  sued  upon 
it  was  provided,  and  by  and  between  the 
plaintiff  and  the  defendant  stipulated  and 
agreed,  that  the  defendant  company  should 
not  be  liable  for  loss  caused  Erectly  or  in- 
directly bg  earthquake^  And  def«idant  al- 
leges  that  on  the  18th  day  of  April,  1906.  the 
city  of  San  Francisco  was  visited  by  a  severe 


earthquake  ihodc  between  the  hours  of  S 
and  6  o'clock  a.  m.,  and  1^  other  and  similar 
shocks  following  said  first-mentioned  shock ; 
that  on  the  said  18th  day  of  April,  1906.  and 
at  the  time  of  the  happening  of  said  earth- 
quake shock  and  <tf  the  fires  hsrrinafter  refer- 
red to  folloiring  thereupon,  there  was  in  eald 
dty  of  San  FrandMo  a  fire  d^wrtment  fully 
and  sufficiently  equipped  with  fire  oigineand 
hose  and  other  propes  and  snffldMit  appnr- 
tmances  for  the  eBtlngnlsfalng  of  fires  In  said 
dty,  and  there  was  up  to  the  thne  of  the  first 
of  said  diocks  a  water  sjrstem  in  use  In  said 
city,  with  water  mains,  pipes,  and  hydrants 
tbroughont  sold  dty  and  in  and  along  the 
streets  thereof  with  an  abundant  suj^  of 
water  for  the  extlngul^ment  of  fires  and  Ux 
the  extinguishing  of  all  of  the  fires  following 
upon  said  earthquake  ahodcs,  indndhig  those 
Immediate  caused  therein  and  other  fires 
resulting  therefrom,  and  all  other  fires  occur- 
ring upon  said  18tb  day  of  April.  1906.  And 
defendant  alleges  that  all  of  said  fires,  and 
each  thereof  coidd  and  In  the  usual  and 
ordinary  course  of  eventa  would  have  been 
extlngidshed  It  said  water  supply  had  been 
available  at  the  time  of  the  breaking  out  of 
said  fires,  and  each  thereof,  and  thereafter 
daring  said  18th  day  of  April,  1906 ;  but  de- 
fendant alleges  the  fact  to  be  that  the  said 
earthquake  shodcs,  or  some  one  or  more 
thereof,  broke  the  mains  and  piling  through 
which  said  supidy  of  water  was  brought  to 
and  into  said  dty  of  San  Frandsoo,  and  shut 
oft  said  suj^ly  of  water  ftom  said  dty  and 
from  the  portion  of  said  dty  wherein  the 
property  described  In  the  complaint  was  slt- 
uate,  and  wherein  the  fire  which  said 
property  was  destroyed  had  its  origin,  and 
that  by  reason  of  the  breaking  of  said  pipes 
and  the  diuttlng  off  of  the  water  the  said 
fire  department  was  without  water  to  play 
upon  said  fires  and  upon  said  last-m«itl<»ied 
fire,  reason  whereof  said  fires  and  said 
last-mentioned  fire  qiread  throughout  said 
dty,  and  said  lost-mentioned  fire  readied  to 
sold  property  of  the  plaintiff  and  destroj-ed 
said  property.  And  defendant  alleges  that 
said  fire  would  not  have  ^iread  and  said 
property  would  not  have  been  destr<^ed  and 
said  loss  would  not  have  resulted  If  said  wa- 
ter supply  had  not  been  cat  off  aa  In  thla 
amended  answer  set  forth." 

Assuming,  as  we  must,  under  the  admls- 
stons  of  the  demurrer,  that  defendant  could 
have  proven  that  the  cutting  off  of  the  wa- 
ter supply  caused  the  loss,  but  for  wfaldi  no 
loss  would  have  occurred,  the  sole  question 
is:  Was  the  loss  in  legal  contemplation  caus- 
ed either  directly  or  Indirectly  1^  the  ex- 
cepted peril,  earthquake? 

Bespoudeut  states  that  the  theory  upon 
which  the  trial  court  held  the  amended  an- 
swer to  be  Insufllclent  was  that  it  sought  to 
make  the  "absence  of  an  extrinsic  Saving 
power,"  namely,  the  water  supply,  cut  off  by 
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earthquake,  the  cause  of  the  loss.  It  1b  ap- 
pellant's contention  that  "where,  as  here^ 
there  Is  Independently  of  the  first  antecedent 
canse  (the  lack  of  water)  another  cause  (the 
earthquake)  but  for  which  such  first  ante- 
cedent cause  of  the  Immediate  canse  (the 
fire)  would  not  have  been  operatlre  in  bring- 
ing about  through  such  Immediate  cause  the 
final  result,  and  but.  for  which  such  final 
result  would  not  have  occurred,  then,  In  that 
case,  the  Independent  cause  (In  this  case  the 
earthquake)  mast,  In  legal  contemplation,  be 
considered  the  efficient  proximate  cause  to 
which  the  result  Is  attributable." 

In  simple  phrase,  as  we  understand  the 
contention,  the  earthquake  broke  the  water 
mains  and  deprived  the  city  of  water  to  fight 
the  fire,  and  the  fire  subsequently  found  Its 
way  to  plaintiff's  property  and  destroyed  It. 
and  h^ce  the  earthquake  became  "the  ef- 
ficient proximate  cause  to  which  the  result 
Is  attributable."  Appellant  seeks  to  support 
this  Tlew  by  quite  a  number  of  adjudged  cas- 
es of  most  of  which  McAfee  et  al.  v.  Crof- 
ford.  IS  How.  447,  14  L.  Ed.  217,  is  a  typical 
example.  Plaintiffs  In  error,  assisted  by 
others,  carried  off  and  frightened  away  cer- 
tain slaves  who  were  working  for  defendant 
In  error  on  his  plantation.  By  reason  of  the 
forced  absence  of  these  slaves  defendant  suf- 
fered the  loss  of  much  cordwood«  through 
flood,  and  also  damage  to  and  loss  of  bis 
crops  by  Intrusion  of  cattle  and  hogs.  The 
case  went  to  the  Supreme  Court,  and  It  was 
there  held,  affirming  the  verdict  of  the  Jury 
for  defendant  In  error,  that  the  taking  and 
frightening  away  of  the  slaves,  the  agency 
through  which  the  damage'  complained  of 
would  have  been  obviated,  could  In  law  have 
been  considered  the  cause  of  the  losses  suf- 
fered, and  that  whether  such  was  or  was  not 
the  fact  was  a  question  for  the  Jury.  The 
AppllcatioQ  Is  thus  made:  The  slaves  were 
the  saving  agency  which,  if  used  in  ttie  ordi- 
nary and  expected  way,  would  have  averted 
the  injury,  as  here  the  water  system  and 
water  supply  would  have  obviated  the  Injury 
had  it  not  been  cut  off,  and  the  ptaintlfib  in 
error  were  related  to  that  case  as  the  earth- 
quake is  to  the  case  here.  These  are  cases 
of  recovery  based  upon  the  t^nrtlons  acts  of 
the  persons  sued. 

Other  cases  are  dted  where  companies  were 
held  liable  for  fire  losses  for  breach  of  their 
contract  to  have  water  available  to  extin- 
guish fires.  In  New  Tork  Express  Co.  v. 
Traders'  Ins.  Co.,  132  Mass.  377,  42  Am.  Rep. 
440,  the  court  said :  "So  far  as  the  qnestton 
what  constitutes  proximate  cause  Is  concern- 
ed, the  same  considerations  apply  equally 
In  actions  of  contract  as  in  actloiu  of  tort" 
In  that  case  the  Insurance  was  against  loss 
by  fire.  The  vessel  In  which  the  goods  were 
lost  met  with  a  collision  and  was  sunk, 
*'Wltb  the  collision  fire  instantaneously  broke 
out";  but  the  fire  did  not  reach  the  goods, 
which  were  lost  wholly  from  the  sinking  of 
the  vesseL   The  flre,  however,  m  disabled 


the  engine  that  the  pumps  could  not  be  op- 
erated, and  but  for  this  the  water  fiowlng 
Into  the  breach  made  by  the  collision  could 
have  been  pumped  out  and  the  vessel  driven 
luto  shallow  water,  and,  also,  but  for  which 
water  could  have  been  pumped  and  the  flre 
extinguished.  The  court  said:  "If  means 
and  appliances  were  at  hand  by  which  that 
result  (the  loss)  could  have  been  avoided,  and 
the  intervention  of  a  new  agency,  namely, 
that  of  flre,  prevented  their  use,  then  the 
flre  was  the  proximate  and  immediate  cause 
of  the  loss.  It  added  a  new  element  of  de- 
struction which  rendered  It  impossible  to  con- 
trol or  prevent  the  consequences  which  would 
naturally  follow  from  the  collision."  It  was 
in  this  connection  that  the  court  stated  the 
rule  as  to  what  constitutes  proximate  causa 
It  may  be  doubted  whether  the  flre  as  an 
antecedent  cause  In  that  case  may  be  likened 
to  the  earthquake  lo  the  present  case,  for 
the  flre  and  collision  were  nearly,  if  not  in 
fact,  coincident,  and  the  effect  of  the  fire  was 
shown  to  have  been  so  Immediate  and  direct 
as  to  differentiate  the  case  from  this  case  la 
which  the  all^^  antecedent  cause  preced- 
ed the  Immediate  cause  many  hours.  How- 
ever, the  exception  here  Is.  as  we  think,  loss 
by  flre  caused  directly  or  Indirectly  by  earth- 
quake, and  not  loss  directly  or  indirectly  by 
earthquake  alone.  In  Toch  v.  Home  Mutual 
Ins.  Co,,  111  Cal.  503,  510,  44  Pac.  180,  190 
(34  L.  R.  A.  857),  It  was  decided  that  the 
words,  in  a  policy  of  flre  Insurance,  "except 
as  hereinafter  provided,"  in  connection  with 
the  words  "loss  or  damage  flre,"  against 
which  the  insurance  Is  made,  "may  be  dis- 
regarded as  a  limitation  upon  the  causes  at 
flre  against  which  the  Insurance  is  made  rath- 
er than  as  a  qualification  of  the  contract  of 
Insurance."  And  in  Willlamsburgh  City  Fire 
Ins.  Co.  V.  WiUaid,  164  Fed.  404.  90  O.  a 
A.  392,  21  L.  R.  A.  (N.  S.)  103,  the  court  held 
that  Inasmuch  as  the  Insurance  was  against 
direct  loss  or  damage  by  fire,  occasioned  by 
or  through  earthquake,  there  must  be  read 
into  the  exception  clause  the  words  "1^  flre," 
making  the  policy  cover  "loss  or  damage 
fire  occasioned  by  or  through  any  volcano, 
earthquake,  hurricane,  etc.,  for  it  must  be 
that  tlie  sole  purpose  of  the  exception  la  to 
specify  certain  losses  by  flre  not  Insured 
against"  We  cannot  accept  the  rule  to  be 
in  this  state  as  stated  In  the  Massachusetts 
case,  snpra.  The  action  In  the  present  case 
is  upon  contract  and  does  not  sound  In  tort 
and  the  rule  of  proximate  canse  In  actions 
for  breach  of  contract  and  not  for  twts  is  to 
be  Invoked  to  determine  whether  under  the 
contract  the  excepted  peril  directly  or  in- 
directly Induced  the  happening  of  the  peril 
Insured  against 

The  distinction  Is  clearly  pointed  out  In 
Hunt  Bros.  Co.  r,  San  Lorenzo  Water  Co., 
150  Cal.  61,  56,  87  Pac.  1096,  lOOS.  .7  L.  R.  A. 
(X.  S.)  918,  as  follows:  **It  Is  the  weU-aettled 
rule  of  damages  for  any  breadi  of  contract 
that  the  damages  that  can  bo  reoovored  tat 
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a  breacb  are  only  aacb  as  may  reasonably  be 
supposed  to  have  been  within  the  contempla- 
tion of  tbe  parties  at  the  time  of  tbe  making 
of  the  contract,  as  the  probable  resnlt  of  a 
breach.  Other  damages  are  too  remote.  In 
this  lies  the  distinction  between  damages 
for  tort;  the  rule  as  to  tort  being  that  the 
Injured  person  may  recover  for  all  detriment 
proximately  caused  thereby  *wbether  It  could 
have  been  anticipated  or  not* "  Clr.  Code, 
1  33S3.  See,  also,  Westwater  v.  Grace  Church, 
140  Cal.  839,  73  Paa  1055;  Travelers'  Ins. 
Co.  T.  Melick,  65  Fed.  184,  12  a  a  A.  514, 
27  li.  R.  A.  629.  We  see  no  reason  why  the 
rule  should  not  equally  apply  where  tbe 
plaintiff  ae^B  to  recorer  onder  a  covenant 
in  the  ccmtract.  and  whore  the  defendant 
seeks  to  evade  liability  under  the  contract 
Tbe  following  cases  illustrate  the  applica- 
tion of  the  rule  where  consequential  dam< 
ages  were  sought  by  tbe  plaintiff  but  were 
held  to  be  too  remote:  Friend  &  Teny  Lorn* 
ber  Co.  v.  Miller,  67  Cal.  464,  8  Pac  40,  fail- 
ure of  a  vendor  to  deliver  building  material 
and  piles;  Pendl^n  v.  Gline,  86  Cal.  142, 
24  Pac.  6S9.  failure  to  make  an  abstract  on 
time;  Eldw  t.  Kntner  et  al.,  97  Cal.  490,  S2 
Pac.  563,  Impairment  of  credit  resulting  In 
Inability  to  sell  land  or  contract  a  loan; 
Kenyon  v.  Western  Mine  Tel.  Co.,  100  Cal. 
454,  85  Pac.  75,  failure  to  be  appointed  to  an 
office  because  a  telegram  had  not  been  prompt- 
ly d^lvered.  Here  we  have  a  policy  Indemni- 
fying against  "loss  by  fire"  with  the  excep- 
tlon  where  the  "loss,"  or,  as  we  think  was 
contemplated,  "loss  by  fire,"  was  "caused  di- 
rectly or  indirectly  by  earthquake."  The 
averments  are  that  the  earthquake  broke  the 
water  mains,  and  the  water  so  escaped  that 
the  flre  department  of  the  dty  had  no  water 
with  which  to  extinguish  the  flre  occurring 
the  next  day.  It  eeema  to  us  clear  that  the 
averments  fall  to  show  that  the  earthquake 
was,  in  legal  contemplation,  the  cause  of  the 
flre. 

In  the  lase  of  Gommorclal  Union  Assurance 
Company,  Plaintiff  In  Ehror,  v.  Pacific  Unlim 
Club,  Defendant  in  Error,  160  Fed.  776,  05 
C.  O.  A.  242;  the  same  parties  as  here,  and 
where  the  i^eadlngs  were  not  essentlaUy  dif- 
ferent from  the  pleadings  here,  the  United 
States  Circuit  Court  of  Appeala  for  the  Ninth 
Circuit,  in  a  dedslon  rendered  May  3,  1900, 
reached  the  same  condu^n  as  the  trial  court 
in  tbe  present  casft  The  opinion  Is  by  Hr. 
Justice  Boss  and  Is  printed  In  respondoif  s 
britf.  We  quote:  *^e  Insurance  was  against 
an  direct  loss  or  damage  by  flre,  with  the  ex- 
eeptlffli  tiiat  for  sudi  loss— that  la  to  say,  loss 
by  flre  'caused  directly  or  indirectly  earth- 
qnake'-^e  company  should  be  liable."  The 
court  took  tlie  same  view  of  the  contract  as 
did  the  court  in  WlUiamebun^  City  Fire 
Ins.  Ca  T.  Willard,  supra,  and  read  into  the 
exception  dause  the  words  "by  fire."  "What 
did  tbe  parties  mean  by  this  express  lan- 
guage of  their  contractf  Is  It  at  all  r^ison- 
able  to  nippose  that  vhei*  th«  company  stip- 


ulated for  exemption  for  loss  by  flre  'caused 
directly  or  indirectly  by  earthquake'  it  meant 
that  it  should  not  be  liable  for  any  loss  or 
damage  by  flre  which  could  be  prevented  by 
tbe  use  of  the  water  supply  of  tbe  city  la 
tbe  event  ite  use  be  prevented  by  the  break-  ■ 
itJig  of  the  water  mains  by  an  earthquake 
shoA?  As  well  might  It  also  be  said  that  tbe 
company  meant  that  It  should  not  be  liable 
for  any  loes  or  damage  by  flre  which  could 
be  prevented  by  the  use  of  the  flre  depart- 
ment of  tbe  dty  of  San  Francisco  in  t^e  event 
Its  use  be  prevented  by  the  destruction  of 
Ite  apparatus,  or  the  killing  or  disabllug  of 
Ite  men  or  hones  by  an  earthquake  shock 
or  shodES.  *  *  *  No  question  of  water 
supply  appears  to  have  entered  into  the  con- 
tract in  question.  It  contelus  no  clause  Im- 
posing any  obligation  on  the  insurer  In  re- 
spect to  water,  or  spedfying  any  consequen- 
ces to  result  from  a  ladt  of  such  aupply  by 
the  d^  or  any  otbae  third  party.  •  •  * 
We  think  tbe  court  below  was  right  in  its 
ruling  that  the  matters  set  out  in  the  amwd- 
ed  answer  constitute  no  defense  to  tlie  ac- 
tion." Suifxwe  tbe  effect  of  the  earthquake 
had  bem  such  as  to  render  the  streete  Im- 
passable for  the  flre  engines,  althomch  the 
water  mains  were  not  disturbed ;  or  that,  as 
suggested  by  respondent,  a  "riotf*  (which  is 
one  of  the  excepted  pei^  menticmed  In  the 
policy)  of  sudi  violence  had  occurred  that  the 
flremei  were  called  out  to  asdst  the  police 
in  qudling  it  and,  while  so  engaged,  a  flre 
happened  wbldi  could  not  be  but  would  have 
been  extlngniidied  but  for  the  riot  and  tlie 
fire  therefore  spread  and  destroyed  the  in- 
sured property.  It  certeinly  could  not  be  con- 
taided  that  the  excepted  perils  would  Indude 
Budi  a  case.  Or,  suppose  by  the  *MnvasIon"  of 
an  enemy  (and  InvasUm  is  one  of  the  excepted 
perils)  tbe  water  mains  leading  to  the  dty 
had  been  cut  and  a  fire  ensued  which  could 
not  be  extinguished  for  lack  of  water,  could 
it  be  said  that  such  an  occurrence  practically 
worked  a  suBpenslon  of  this  and  all  similar 
policies  and  would  shield  the  insurer?  The 
insurance  being  against  "loss  fire"  when 
"caused  directly  or  Indirectly  by  Invasion,'* 
it  Is  unreasonabia  to  suppose  that  the  poUdes 
contemplated  that  an  enemy  might  cut  the 
water  mains ;  that  a  fire  m^t  occur  there* 
after  which  the  flre  department  could  not  ex- 
tinguish because  the  water  supply  bad  bem 
cut  off.  Such  consequence  is  too  remote  to 
be  deemed  to  have  been'  contemplated  tbe 
parties. 

Reduced  to  ite  simplest  form,  the  conten- 
tliHi  of  appdlant  is  that  because  the  earth- 
quiAe  destroyed  the  watra  mains,  thus  pre- 
venting the  water  to  be  used  to  extinguish 
the  fire,  the  earthquake  was  the  cause  of  "tbe 
absence  of  an  extrlnsle  saving  force"  which 
could  not  be  wplled  to  utlngulsh  the  flr& 
We  cannot  however,  regard  th«  earthquake* 
as  the  In^rect  cause  of  the  flre  loss.  Re- 
spondent dtes,  as  lllmtratlve,  lonides  v.  Uni- 
versal Marine  Ins.  Co.,  U  a  a,  N.  S.  258, 
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a  case  of  marine  Insarance.  A  ablp  with  a 
cargo  of  coffee  waa  Insnred  against:  perils 
of  tbe  sea,  but,  warranted  free  from  all  con- 
■equences  of  hostHltles,  went  ashore.  The 
light  at  Cape  Battoraa,  existing  there  for 
many  years,  had  been  eztingolshed  by  the 
rebel  anthoritieB  to  Impede  and  harass  the 
United  States  shipping,  and,  In  consequence 
thoreof,  tbe  captain  ot  the  ship,  intending  to 
ronnd  the  cape  ai^  thai  to  steer  dae  norOi, 
being  out  of  his  reck<ming,  and  bellerlng  that 
he  bad  passed  the  cape^  ran  the  ship  asliore 
at  Hatteraa  Inlet,  where  she  was  Anally  lost 
The  quration  was  'n^iether  the  loss  was  a 
peril  of  the  sea,  or  wheth«  because  of  the 
absence  of  the  light  which  had  been  ex- 
tinguished by  the  enemy  and  the  insurer  thus 
brought  within  the  warranty.  The  court 
held,  except  as  to  certain  of  the  cargo  whidi 
was  saved,  that  the  cargo  was  lost  by  peril 
of  the  sea.  After  stating  that  in  the  con- 
struction of  tbe  contract  of  Insnrance,  the 
proximate  or  Immediate  cause  of  the  loss 
alone  is  that  to  which  we  can  look,  as  tbe 
established  law  in  Europe  and  America, 
Byles,  J.,  In  his  opinion,  said:  "Then,  what 
were  the  three  things  which  combined  to 
cause  the  loss — assuming  that  tbe  captain 
would  have  seen  the  light  If  there,  and  so 
would  have  been  warned  in  time  to  save 
the  vessel?  First,  tbe  original  meritorious 
cause  (and  In  popular  language  tbe  cause  of 
the  loss)  was  tbe  captain's  being  out  of  bis 
reckoning.  He  was  some  60  miles  to  tbe 
westward  of  his  course,  without  knowing  it 
The  absence  of  the  light  was,  as  I  before  ob- 
served, merely  the  absence  of  an  extrinsic 
saving  power.  Could  that  be  said  to  be  tbe 
cause  of  the  ship's  destruction?  Suppose  a 
man  throws  himself  into  the  Serpentine,  and 
the  means  of  rescuing  him  are  not  at  hand, 
and  he  is  drowned.  Could  It  be  said  in  that 
case  that  the  man  was  drowned  because  of 
the  absence  of  the  saving  power?  Apply  that 
hera  The  absence  of  the  light  at  Cape  Hat- 
teras  was  but  tbe  absence  of  a  wamlog,  leav- 
ing the  proximate  and  Immediate  cause -of  tbe 
loss,  the  miscalculation  of  the  captain,  which 
is  plainly  a  loss  by  the  perils  of  the  sea." 
The  caae  of  Brown  v.  St  Nicholas  Ins.  Co., 
61  N.  T.  882,  was  one  of  marine  Insurance 
upon  tbe  cargo  of  a  canal  boat  the  policy 
containing  a  clause  that  If  the  t>o&t  was  "pre- 
vented or  detained  by  ice,  at  the  closing  <^ 
navigation,  from  terminating  the  trip,"  the 
policy  should  cease.  The  boat  was  proceed- 
ing down  the  Delaware  river,  on  its  way  to 
the  Cheaapeake  and  D^ware.  canals,  where 
a  storm  s^rated  her  from  the  towing  tugs, 
and  she  was  driven  wjihOte,  where  ice  torm- 
ed  around  her  so  that  the  tugs  could  not 
readi  her,  and  she  became  froaen  in,  and  ao 
remained  until  a  thaw  came.  A  wind  thai 
arose,  and  through  it  and  the  ice  she  was 
driven  upon  another  boat  broke  in  two,  and 
Bank»   The  court  held  that  the  proximate 


cause  of  the  loss  was  the  <»igloaI  stress  of 
tbe  weather  which  drove  the  boat  ashore^  andi 
that  the  fact  that  the  Ice  formed  and  pre- 
vented the  tusB  firom  readiins  her  did  not 
bring  the  Insurers  within  the  Kcc^tlou  In 
Ita  policy.  Beferring  to  tbe  loi^lea  Case,  the 
court  said :  "The  failure  of  the  tugs  to  reach 
the  boat  was.  In  the  words  of  Byles,  3^  tbe 
*abBence  of  an  ratrinsic  saving  power.*  **  We 
are  unable  to  discover  any  force  in  appellant's 
distinction  which  it  seeks  to  draw,  betwem 
rescuing  the  subject  ot  tbe  loss  from  the 
peril  and  prevailing  the  operation  <tf  the  de- 
structive peril  upon  the  subject  of  the  loss. 
Respondent  cites.  In  further  illustration  of  its 
contention,  Northwest  Transp.  Ca  v.  Boston 
Marine  In&  Co.  (a  G.)  41  Fed.  7S8. '  In  that 
case  a  vessel  was  stranded  in  a  fog,  and  before 
she  could  be  got  off  a  storm  arose,  and,  to 
save  the  cargo  and  ship,  the  master  scuttled 
her,  causing  the  loss  In  question.  It  was  held 
that  the  proximate  canae  of  the  loss,  arising 
from  the  scuttling,  was  tbe  storm,  and  not 
the  stranding,  and  that  the  loss  was  within 
the  policy.  It  was  urged  by  the  answer  In 
that  case  that  the  stranding  should  be  re- 
garded as  the  proximate  or  efficient  cause 
of  the  disaster  which  befell  the  vessel,  be- 
cause such  stranding  never  ceased  to  (^rate 
until  the  loss  was  complete — because  It  cre- 
ated the  necessity  for  the  scuttling — and 
should  therefore  be  regarded  as  the  causa 
causans  of  the  loss,  for  tbe  reason  that  If 
the  vessel  had  not  been  stranded  she  would 
probably  have  sustained  no  Injury  from  the 
storm,  or  would  not  have  been  compelled  to 
resort  to  scuttling  as  a  means  of  safety.  Tbe 
opinion  Is  instructive.  Tbe  court  said:  "A 
correct  application  of  the  doctrine  of  proxi- 
mate and  remote  cause  establishes,  in  my 
opinion,  tbe  proposition  that  the  storm  rather 
than  the  strandiug  should  be  considered  tbe 
proximate  efficient  cause,  and  the  loss  re- 
sulting from  tbe  voluntary  scuttling  of  tbe 
vessel.  ♦  •  ♦  The  storm  whldi  created 
the  necessity  for  scuttling  the  vessel  was  In 
no  sense  set  In  operation  by  the  straudlng, 
but  was  a  distinct  independent  and  Inter- 
vening cause,  nearest  to,  and  therefore  prop- 
erly chargeable  with,  the  disaster." 

Appellant  makes  tbe  point  that  tbe  words 
"directly  or  indirectly"  mean  "proximately  or 
remotely,"  and  therefore  appellant  Is  not  lia- 
ble for  a  losa  of  which  an  earthquake  is  tbe 
remote  cause.  Eladi  of  the  parties  refers  to 
certain  provistims  of  the  policy  to  support 
the  contention  of  eaCh  that  the  true  meaning 
of  the  words  used  Is  to  be  found  in  the  pol- 
icy Itself.  It  would  not  he  profitable  to  ex- 
plore the  cases  in  order  to  find  just  wheu  "di- 
rect Is  held  to  mean  "proximate,"  or  "tai- 
dtrect"  to  mean  "remote.**  In  Williams- 
burgh  City  Fire  Ins.  Go.  t.  -WUIard,  supra, 
the  court  held,  as  we  have  seen,  that  the  ex- 
cepted peril,  eartbqoalK,  as  well  as  the  other 
excepted  perils  grouped  with  It  was  Intended 
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to  be  soch  onl7  when  operatlDg  as  a  direct 
«r  Indirect  force  in  causing  or  gtartlng  tlie 
fira  (see  Yoch  t.  Home  Mutual  Ins.  Co.,  su- 
pra); and  that  It  was  uonecessary  to  deter- 
mine wbetber  or  not  the  loss  was  proximately 
caused  by  earthquake,  since  It  was  not  the 
•direct  cause  of  the  plalntltTs  loss. 

If  we  resort  to  other  parts  of  the  policy 
to  determine  the  meaning  of  the  words  used 
In  the  clause  describing  the  excepted  perils, 
we  should  only  find  ourselves  in  doubt  1q 
which  case  the  well-settled  rule  would  re- 
quire us  to  construe  the  words  In  favor  of  the 
Insured.  Besides,  there  Is  this  further  rule, 
as  quoted  in  Berliner  v.  Insurance  Compauy, 
121  Cal.,  at  page  461,  63  Pac.  920  (41  L.  R. 
A.  467,  66  Am.  St  Bep.  49),  from  Equitable 
In&  Co.  T.  Osbom,  90  Ala.  201,  207,  9  South. 
869.  870  as  I*  R-  A.  287) :  "Erceptlona  of 
this  kind  are  construed  most  Strongly  against 
the  Insurer,  and  liberally  in  favor  of  the  In- 
sured. This  is  uow  the  settled  rule  for  con- 
struing all  kinds  of  Insurance  policies,  ren- 
dered necessary,  especially  in  modem  times, 
to  drcumvent  the  ingenuity  of  insurance  com- 
panies in  80  framing  contracts  of  this  kind 
as  to  make  exertions  unfairly  devour  the 
whole  policy." 

We  are  unwilling  to  accept  as  sound  the  ar- 
gument of  appellant  which  may  be  said  to 
rest  primarily  upon  the  assumption  that 
earthquake,  as  an  excepted  peril,  maai  be 
regarded  as  the  cause  of  the  fire,  although 
concededly  it  Is  not  1^  the  pleadings  In  any 
way  connected  with  starting  it  We  are 
quite  satisfied  to  follow  the  rule  laid  down 
in  Hunt  Bros.  Co.  y.  San  Lorenzo  Water  Co., 
flupra,  namely,  "tbat  the  damages  that  can 
be  rennrered  for  a  breach  of  contract  are  only 
such  as  may  reasonably  be  supposed  to  bare 
been  within  the  contraiplatlon  of  the  parties 
at  the  time  of  the  making  of  the  contract, 
as  the  prottabte  result  of  the  breach."  We 
cannot  bring  ourselves  to  believe  that  either 
one  of  the  parties  to  the  contract  here  ever 
dreameOt  mudb  leas  contemplated,  that  earth- 
quake might  cut  off  the  water  supply  of  the 
city,  and,  If  this  should  bappm,  that  this 
and  all  like  policies  furnished  no  proodse  of 
Indemnity  from  loss  by  lire  occurring  during 
such  dearth  of  water. 

A  number  of  cases  have  qidte  recently  been 
tried  In  the  United  States  Circuit  Conrt  for 
the  United  Statee-^udge  Deitrlcb  presiding 
— in  which  the  insurance  companies  made 
■uccesafnl  defense  where  th^  were  able  to 
■how  that  the  fire  was  directly  traceable  to 
the  earthquake.  In  others  they  failed  where, 
as  here,  the  defuise  was  that  the  earthquake 
indirectly  caused  the  loss  by  cutting  oCf  the 
water  sui^ly,  but  had  nothing  to  do  with 
starting  the  fire.  Numerous  other  cases  have 
been  tried  in  our  state  courts  as  well  as  in 
the  United  States  courts,  and  this  construc- 
tion of  the  policies  has  held  good  in  all  of 


them.  We  have  found  bat  little  dlfflculty  in 
reaching  the  same  conetwlon. 
The  Judgment  la  affirmed. 

we  concur:  BURNETT,  X;  HART,  J. 


PACIFIC  UmON  CLUB  t.  PALATINE 

INS.  CO.    (Civ.  6670 
(Conrt  of  Appeal,  Third  District,  Gsllfomla. 
Jen.  26,  1910.) 

Appeal  from  Superior  Court,  City  and  County 
of  Sao  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  the  Pacific  Union  Club  against  tbe 
Palatine  Insurance  Company.  From  a  judg- 
ment for  plaintiff,  deCeodant  appeals.  Af- 
firmed. 

Otto  Irving  Wise,  for  appellant  Plllsbury, 
Madison  &  Sutro,  for  rpspondent 

CHIPMAN,  P.  J.  Anpellant  states  in  Its 
openiiv  brief  that  the  facts  in  this  case  are 
iaentical  with  those  In  Pacific  Uulon  Club  v. 
Commercial  Union  Assurance  Company  (this 
day  decided)  107  Pac.  728. 

Upon  tbe  authority  of  that  case,  the  judgment 
is  affirmed. 

We  concur:  BURNETT;  J. ;  HART,  J. 


JOmBR  V.  GOLDSMITH. 

(Supreme  Conrt  of  Oklahoma.    Mardi  8, 
1910.) 

Ci9yna&w  &v  the  Court.) 

New  Trial  (8  H8*)— Review— Motion  fob 
New  Trial— Time  of  Filing. 

Snyder's  Comp.  Laws  Okl.  $  6827,  re- 
quiring a  motion  for  a  new  trial  to  be  filed 
within  three  days  after  verdict  U  mandatory: 
and,  in  the  absence  of  a  showing  that  the  part; 
filing  it  has  been  unavoidably  prevented  from 
filing  It  within  tbe  time  specified  in  said  stat- 
ute, tbls  court  cannot  c<Hisider  it  or  review 
the  errors  occurring  on  the  trial.  Held,  further, 
that  the  trial  court  has  no  power  to  grant  an 
extension  beyond  the  time  specified. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  I  242;  Dec.  Dig.  |  11&*] 

Error  from  Carter  County  Court;  I.  R. 
Mascm,  Judge. 

Action  by  J.  Gtoldsmlth  against  C  M.  J&ln 
er.    Judgmoit  for  plalntUF.  and  defendant 
brings  error.  Affirmed. 

W.  D.  Bibbs,  for  plaintiff  in  error.  J.  W. 
Harreld,  for  defendant  In  error. 

TURNER,  J.  On  November  30,  1907,  J. 
Goldsmith,  defendant  in  error,  as  plaintiff, 
sued  C.  M.  Joiner,  plaintiff  in  error,  in  the 
county  court  of  Carter  county,  as  indorser  on 
a  certain  promissory  note,  dated  Ardmore, 
I.  T.,  April  13,  1907,  made  by  F.  D.  Johnson 
and  T.  S.  Ross,  payable  to  L.  C.  Pollard  for 
$300,  and  by  him  Indorsed  to  i^alntlff.  Aft- 
er amended  answer  and  reply  filed,  there  was 
trial  by  Jury  which,  on  March  16, 1906,  result- 
ed in  a  verdict  and  judgment  for  plaintiff  and 
against  defendant  tor  said  sum,  with  Interest 
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and  cost.  On  Uardi  20,  1908,  or  foqr  days 
later,  defendant  filed  motion  for  a  new  trial, 
which  was  orermled.  Defendant  brings  the 
case  here,  and  asaigns  for  error  that  the 
court  erred  In  OTerruUi^  hla  motion  for  a 
new  trial.  But  we  cannot  consider  It,  for 
the  rrasm  that  the  motion  waa  filed  out  of 
time.  Snyder's  Comp.  Laws  OkX.  |  6827,  re- 
qulrins  that  the  motion  be  filed  within  tiiree 
days  after  the  verdict,  la  mandatory;  and, 
In  the  absence  of  a  eboi^g  that  the  party 
flltng  It  has  be«i  nnavoldably  prevented  from 
flibig  It  within  the  time  specified  by  the  stot- 
ute,  this  court  cannot  consider  It  or  review 
the  error  occurring  upon  tba  trlaL  U.  S.  ex 
rel.  V.  C,  O.  &  6.  B.  R.  Co.,  8  Okl.  404,  41 
Paa  729;  Ryland  r.  Ooyle  et  al.,  7  Okl.  220, 
64  Pac.  456,  citing:  McNally  t.  KepUnger, 
37  Kan.  666^  15  Pac.  634;  Pratt  T.  KeUey, 
24  Kan.  Ill;  Norrls  v.  Evans^  89  Kan.  668, 
18  Pac  818;  Boswell,  Adm'r,  v.  Blller.  9  Wyo. 
277,  62  Pac;  850;  SdiOfitid,  Receiver,  v. 
Slaughter,  9  N.  M.  422,  64  Pac. -767.  Ko  such 
showing  was  made  or  attempted. 

In  Nebraska  National  Bank  v.  Penno^,  09 
Neb.  61,  SO  N.  W.  255.  the  court  construed  a 
statute  Identical  In  terms  to  the  section  snpra. 
The  court  aald:  "The  amended  transcript 
shows  the  cause  was  tried  In  the  court  below 
without  ttie  Intervention  of  a  Jury,  and  the 
decision  and  Judgment  were  rendered  on  Feb- 
ruary IS,  1899,  and  that  the  motion  for  a  new 
trial  was  not  filed  until  F^ruary  17th,  or 
four  days  later.  By  section  316  of  the  Code 
of  Civil  Procedure  it  Is  provided:  The  ap- 
plication fbr  a  new  trial  must  be  made  at 
the  term  the  verdict,  report  or  decision  is 
rendered,  and,  acept  for  the  cause  of  newly 
discovered  evidence  material  for  the  party 
applying  which  he  could  not  with  reasonable 
dUIgmce  have  discovered  and  produced  at 
the  trial,  shall  be  within  three  days  after 
the  verdict  or  decision  was  rendered,  unless 
unavoidably  prevented.'  Except  for  the  caus- 
es enumerated  In  the  foregoing  section,  a  mo- 
tion for  a  new  trial  must  be  filed  within 
three  days  after  the  entry  of  the  decision  or 
verdict  The  provisions  of  the  statute  are 
not  directory  merely,  but  are  wholly  manda- 
tory, and  a  motion  for  a  new  trial  filed  out 
of  time  Is  of  no  avail,  and  cannot  be  con- 
sidered unless  an  earlier  filing  was  unavoid- 
ably prevented,  or  the  motion  Is  based  upon 
the  ground  of  newly  discovered  evidence. 
See  Fox  v.  Meacham,  6  Neb.  530;  Roggen- 
camp  V.  Dobbs,  15  Neb.  620  [20  N.  W.  100] ; 
Aultman  v.  Leahey,  24  Neb.  286  [38  N.  W. 
740] :  Davis  V.  State,  31  Neb.  240  [47  N.  W. 
851] ;  McDonald  v.  McAllister,  32  Neb.  514 
[49  N.  W.  877].  FlalntlflT,  not  having  brought 
Itself  within  the  exception  contained  In  the 
statute  by  showing  the  filing  of  the  motion 
for  a  new  trial  within  three  days,  was  'un- 
avoidably prevented,'  its  motion  is  unavail- 
ing, and  the  grounds  stated  thcareht  cannot 
be  considered." 

But  It  might  be  contended  that  the  court 
extended  the  time  for  filing  the  motion.  On 


Oiis  point  tbe  record  dlsdoMS,  by  an  indi^ 
pendent  recital  In  the  case-made^  on  the  day 
the  verdict  was  rendered,  "that  defttidant's 
counsel  gave  notice  of  filing  the  motion  for 
a  new  trial,  and  leave  of  court  was  granted 
till  die  evidence  could  be  transcribed  to  file 
written  motion  for  new  trial."  This  the  court 
had  no  right  to  do.  The  otatnte  Is  not  only 
mandatory,  but  leaves  no  dis(xeti(Hi  In  the 
court  with  reject  to  the  time  of  ite  fillip. 
In  Bank  v.  Porter,  148  Ha  176,  49  &  W.  982, 
Bev.  St  1889,  i  2243,  was  under  construction, 
and  provided:  "All  motions  fOr  new  trials 
and  in  arrest  of  Judgment  riiall  he  made 
within  four  days  after  the  trial,  if  the  texm 
shall  ao  long  omtlnne;  and  if  not,  then  be- 
fore the  end  of  the  term."  Amotlmtoamend 
the  motion  for  a  new  trial  filed  In  tlme^  so  as 
to  show  newly  discovered  evldmce  matarial 
to  the  issues,  accompanied  with  afildavlt  that 
It  was  no  fault  of  the  plaintiff  that  its  oflicers 
did  not  know  of  it  and  introduce  it  on  the 
trial,  etc.,  was  filed  after  the  four  days  had 
expired  and  within  the  term,  but  ov«ruled 
by  the  trial  court  The  Court  ctf  Appeals  re- 
versed the  Judgment  of  the  trial  court  and 
r«nanded  the  cause.  On  appeal  the  Supreme 
Court  declared  the  statute  mandatory,  with 
no  discretion  in  the  trial  court  with  respect 
to  the  time  of  filing  suc^i  motions,  and  In 
passing  said:  "Nw  does  it  make  any  excep- 
tions upon  the  ground  of  newly  discovered 
evidence,  or  anything  else  which  may  occur 
or  be  discovered  after  the  expiration  of  the 
time  fixed  thereby  In  which  the  motion  la 
required  to  be  filed.  The  merit  of  such  a 
motion  with  respect  to  Its  filing  has  nothing 
to  do  with  It  Whether  meritorious  or  other- 
wise. It  must  be  filed  within  the  prescribed 
time  (State  v.  Brooks,  92  Mo.  542  [5  S.  W. 
257,  330] ;  Maloney  v.  Railroad,  122  Mo.  106 
[26  S.  W.  702] ;  City  of  St  Joseph  v.  Robfson, 
126  Mo.  1  [28  S.  W.  166])— "and  reversed  the 
Judgment  of  the  Court  of  Appeals,  with  direc- 
tions to  enter  up  Judgment  affirming  the 
Judgment  of  the  circuit  court  Bank  v.  Ben- 
nett, 138  Mo.  494,  40  S.  W.  07.  In  State  v. 
Dusenberry,  112  Mo.  277,  20  S.  W.  461,  de- 
fendant asked  leave  to  file  an  amended  mo- 
tion for  a  new  trial  after  the  expiration  of 
four  days  allowed  by  law  for  filing  sudi  mo- 
tion. The  court  refused  permission,  and  It 
was  held  no  error.  In  McDonald  v.  McAl- 
lister, 82  Neb.  514,  49  N.  W.  377,  the  court 
said:  "Under  the  provisions  of  section  816 
of  the  Code  of  Clvlt  Procedure  a  motion  for 
a  new  trial  must  be  filed  at  the  term  of 
court  the  verdict  Is  returned,  and,  except 
for  newly  discovered  evidence,  within  three 
days  after  the  verdict  unless  the  party  was 
unavoidably  prevented  from  making  the  ap- 
plication In  time.  The  provisions  of  said 
section  are  mandatory.  The  court  Is  power- 
less to  extend  the  time  for  filing  such  a  mo- 
tion. Fox  V.  Meacham,  6  Neb.  630 ;  Rt^cen- 
camp  V.  Dobbs,  16  Neb.  620  [20  N.  W.  1001 ; 
Aultman  v.  Leahey,  24  Neb.  286  [88  N.  W. 
7^]."  In  Frazier  v.  Judge  of  Record's  Court, 
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112  Mich.  4G9,  70  N.  W.  1042;  one  Dale  was, 
on  Hay  18,  1806;  convicted  of  a  folony.  and 
•entenced  on  Jfuraaiy  1SB7.  Bin  attorn^ 
filed  a  motl<Hi  for  a  nevr  trial  whkai,  on  Jan- 
tia.r7  26tli,  was  granted.  It  was  Inalated 
that  the  court  bad  no  Jurisdiction  to  grant  a 
new  trial  at  the  tlme>  on  fbe  gronnd  that  the 
statutory  limit  had  expired.  The  gOTemlug 
statute  (2  How.  Ann.  St.  |  DS76)  read:  **The 
court  in  which  the  trial  of  any  Indictment 
shall  be  had  may*  at  the  same  term,  or  at 
the  next  term  thereafter,  on  the  motion  In 
writing  of  the  defendant,  grant  a  new  trial 
for  any  cause  for  which  by  law  a  new  trial 
may  be  granted,  or  when  It  Bhall  appear  to 
the  court  that  justice  has  not  been  dmie,  and 
on  anch  terms  or  conditions  as  the  court  shall 
direct- 
Respondent,  on  the  day  of  conrlctlon,  en- 
tered an  order  granting  90  days  in  which  to 
move  for  a  new  trial.  On  September  2d  an 
order  was  entered  extending  the  time  to  move 
for  a  new  trial  4Q  days  after  August  15th; 
on  September  2lBt  another  order  was  made, 
further  extending  the  time  60  days,  and  on 
November  20tb,  again  exteuded  60  days  for 
like  purpose.  The  prosecuting  attorney  was 
In  court,  end  made  no  objection.  Three  full 
terms  of  court  had  passed  between  the  date 
of  conviction  and  the  date  of  the  motion. 
The  conrt,  in  substance,  held  that  said  stat- 
Qte  empowering  the  court  to  grant  a  new  trial 
in  a  crimiual  cause  at  the  same  term  at  which 
the  trial  was  held,  or  at  the  next  term  there- 
after, could  not  be  avoided  by  the  entry  of 
orders  extending  the  time  In  whi^  the  mo- 
tion for  a  new  trial  might  be  made.  In  Gill 
Rodgers,  37  Tex.  628,  the  court,  speaking 
to  this  iiolnt,  says:  "The  statute  provides 
that  'all  motlras  for  new  trials  In  arrest  of 
Judgment,  or  to  set  aside  a  Judgment,  shall 
be  made  within  two  days  after  the  rendi- 
tion of  the  verdict*  The  terms  of  the  law 
are  mandatory,  and  must  be  obeyed  by  the 
courts  as  well  as  by  parties.  We  know  of  no 
exception  to  this  requirement  of  the  statute, 
which  will  allow  imrtlea  litigant  to  come  in 
after  the  oplratlon  ot  the  time  limited  by 
law  with  a  simple  motion  for  a  new  trial." 
In  Dugdale  t.  Doney,  SO  Ind.  App.  240,  65 
N.  E.  934,  the  verdict  of  the  Jury  was  return- 
ed on  the  last  day  of  the  September  term, 
1001,  of  the  Marlon  superior  court  The  mo- 
tion for  a  new  trial  was  filed  on  the  6th  day 
of  the  October  term.  The  governing  statute 
(Bums'  Ann.  St  1001,  |  67(9  read:  "The  ap- 
plication tor  a  new  trial  may  be  made  at  any 
time  darlzv  the  term  at  which  the  verdict 
or  decision  la  rendered ;  and  if  the  v^lct 
or  deddon  be  rendered  on  the  last  day  of  the 
session  of  any  court  or  on  the  last  day  of 
any  term,  then,  on  the  first  day  of  the  next 
term  of  such  court  whether  general,  spedal 
or  adjourned."  The  conrt  said:  "The  statute 
is  imperative,  and  the  court  possessed  no 
pownr  to  grant  in  extension  beyond  the  time 
specified,  without  the  consent  of  the  parties, 
express  or  Implied  (Wm.  Derrtng  &  Co.  t. 


Armstrong,  18  Ind.  App-  687  [48  N.  B.  1045] ; 
K^tE  T.  Oralg,  88  Ind.  001;  Cnfariager  v. 
K^ker,  68  Ind.  401;  Seoor  T.  Sooder,  05 
Ind.  96;  EiransviUe,  eta,  R.  Co.,  r.  Maddux, 
134  Ind.  671  [88  N.  a  840,  84  N.  B.  Sllj ; 
City  of  Bvansvllle  t.  Marin,  108  Ind.  206 
C2  N.  n.  696] ;  Allen  t.  Adams,  160  Ind.  400 
[60  N.  EL  887] ;  Melntosh  v.  Zarln&  ISO  Ind. 
801  [49  N.  a  164])— "and  dedhied  to  consider 
the  motion. 

As  tiie  motion  tor  a  new  trial  alleges  as 
grounds  therefor  errors  occurring  during  the 
trial  only,  and  as  the  same  was  not  filed  in 
time,  we  are  of  opinion  that  the  conrt  below 
did  not  err  In  overruling  it  Ciij  of  Perry 
V.  Nat  Sewing  Machine  Co..  13  Okl.  211,  74 
Pac.  189 ;  Nesblt  r.  Hines,  17  Kan.  81& 

The  Judgment  of  the  trial  conrt  Is  affirmed. 
All  the  Justices  concur. 


CHANDLER  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  22,  1910.) 

On  petition  for  rehearing.  Denied. 
For  foi-mer  opinion,  see  106  Faa  870. 

PER  CURIAM.  The  decision  of  the  court 
in  this  case  was  filed  on  December  7,  1909. 
On  December  14,  19u0,  plaintiCt  lif  error  by 
his  counsel  filed  a  petition  for  rehearing. 

After  careful  consideration  of  the  petition, 
and  oral  argument  and  brief  of  counsel  for 
plalntlfF  in  error,  we  are  of  the  opinion  that 
there  is  no  merit  in  the  petition,  and  thnt 
the  decision  heretofore  rendered  in  this  case 
should  not  be  vacated  or  modified.  The  pe- 
tition for  rehearing  raises  no  questions  that 
were  not  submitted  and  passed  on  In  the 
original  opinion,  and  there  is  no  contention 
made  that  the  decision  is  In  conflict  with  an 
express  statute  or  controlling  decision. 

The  petition  for  rehearing  Is  therefore  de- 
nied. 


Ez  parte  HUDSON. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  28, 1910.) 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  106  Pac:  640. 

OWBN,  J.  The  dedalon  in  this  case  was 

filed  January  21.  19ia  On  February  17. 
1910,  petitions-  filed  his  application  tm  re- 
hearing. 

There  Is  no  contention  made  that  the  orl^ 
Inal  decision  Is  erroneous  as  to  the  holding 
that  the  act  of  the  Legislature  (Sees.  Laws 
1909,  p.  167)  providing  for  the  disQuallfica- 
tion  of  Judges  Is  In  effect  notwitlutandlng 
the  failure  of  flie  L^slatnre  to  attaA  the 
oiactlng  clause.  It  Is  urged  here  that  section 
5  of  this  act  is  In  confiict  with  the  Constlta- 
tlon,  because  it  prescribes  an  nnieasonable 
remedy,  which  In  effect  d^^rives  the  defend- 


Digitized  by 


736  107  PACIFIO  BBPOBTEB.  (OU. 


ant  of  bUi  right  to  &  trial  without  prejudice. 
As  to  wbetber  the  procedure  prescribed  is 
calculated.  In  some  Instancea,  to  work  a  hard- 
ship on  the  party  complaining  Is  not  a  mat- 
ter to  be  determined  by  this  court  That 
question  was  detennined  bj  the  legislature. 
The  quesUtm  for  this  court  to  determine  Is 
whether  the  section  is  In  conflict  with  the 
Constitution,  and  whether  the  petitioner  was 
bound  to  comply  with  Its  prortaion  befwe  be 
could  pray  for  relief  in  this  court.  The  lan- 
snage  of  the  section  Is  aa  follows:  "Sec. 
S.  Any  party  to  any  cause  pending  In  a  court 
of  record  may  in  term  time  or  in  vacation  file 
a  written  application  with  the  clerk  of  the 
court,  setting  forth  the  grounds  or  focts  up- 
on which  the  claim  is  made  that  the  Jndge 
la  dls(nuilifled,  and  request  him  to  so  certify, 
after  reasonable  notice  to  tbe  other  side, 
same  to  be  presented  to  audi  Jndge,  and  upon 
his  failure  so  to  do  within  three  days  before 
said  cawe  is  set  for  trial,  application  may 
be  made  to  the  proper  tribunal  for  mandamus 
requiring  him  so  to  do."  It  was  urged  by 
counsel  for  the  petitioner  bi  the  oral  argu- 
meni  that  in  this  state  a  plaintiff  In  a  crimi- 
nal oue  has  the  constitutional  right  to  be 
tried  before  a  judge  without  prejudice,  and 
that  wben  his  affldavlt.ls  filed,  alleging  preju- 
dice of  the  Judge,  that  he  is  not  bound  to 
comity  with  the  proTlslons  of  this  act,  and 
that  his  failure  to  do  so  Is  not  a  waiver  of 
hia  constitutional  right  of  a  fair  trUU ;  that 
he  cannot  waive  a  constitutional  right.  With 
this  contention  we  cannot  agree.  The  Legis- 
lature had  tbe  right  to  regulate  the  method 
of  obtaining  a  fair  trial.  Boneparte  v.  U.  S.. 
106  Fac.  347.  If  tbe  mere  filing  of  the  afllda- 
vit  would  per  se  disqualify  a  Judge,  and  there 
was  no  method  of  determining  this  question 
before  trhil,  a  defendant  whose  conscience 
would  pnmlt  him  to  make  the  affidavits  to 
each  succeeding  Judge  could  never  be  brought 
to  trial.  It  Is  no  answer  to  say  only  one 
change  of  Judge  Is  permitted  by  statute.  This 
statute  cannot  deprive  a  defendant  of  his 
right  to  a  trial  before  a  Judge  without  preju- 
dice, and  under  the  constitutional  guaranty 
of  this  right  any  Jndge  elected  or  appointed 
to  take  the  place  ot  the  regular  Judge  may  be 
disqualified,  but  the  method  prescribed  by 
the  Legislature  must  be  followed.  His  right 
to  be  tried  before  a  Judge  without  prejudice 
Is  a  persona]  right,  and  the  doctrine  ta  well 
settled  that  a  personal  right  or  privilege  can 
always  be  waived.  A  party  may  waive  any 
provisions,  ^tiier  of  a  Constitution  or  a  stat- 
ute.  Intended  for  his  benefit.  Farmers*  Nat 
Bk.  v.  HcCall  (Sup.)  lOS  Pac.  866;  Armfleld 
r.  Brown,  70  N.  C.  27;  Hahn  v.  Brinson.  13S 
N.  a  7,  45  8.  0.  S69.  A  weU-consldwed  case 
on  this  question  is  that  of  M^lln  et  al.  t. 
Ice,  56  Fed.  12,  6  a  a  A.  403.  In  that  case 
the  question  arose  In  an  actl<ni  of  forcible  en- 
try  and  detainer  in  tlie  United  States  court 
in  the  Indian  Territory.  The  matters  In  con- 
troversy had  been  determined  in  the  district 
court  of  the  Cherokee  Natkm.   The  defend- 


ant; Ice,  was  not  a  Attxea  of  13ie  Chend^ee 
Nation,  and  in  tlie  United  States  court  plead- 
ed tbe  lack  of  Jnris^cti<m  ct  the  Cherokee 
court  over  his  perstm.  The  United  States 
Circuit  Court  In  disposing  of  the  question 
said:  "But  it  Is  said,  conceding  this  to  be 
BO,  and  conceding  that  the  District  Court  of 
the  nation  had  Jurisdictlm  of  the  subject- 
matter  of  the  suit  of  MehUn  v.  Ice,  that  it 
did  not  have  and  oould  not  acquire  Juris- 
dI<41on  over  the  person  of  Ice^  because  be 
waa  a  white  man,  and  a  citizen  of  tbe  United 
States,  and  that  Its  proceedings  are,  for  that 
reason,  a  anility.  There  la  a  conclusive  an- 
swer to  this  contention.  Ice  was  notified  to 
appear  before  the  clerk,  and  show  cause  why 
he  should  not  be  put  out  of  tbe  possession 
of  the  premises.  In  response  to  this  sum- 
m<ms  be  entwed  a  general  appearance.  He 
did  not  challmge  the  Jurisdiction  of  the  court 
over  the  subject-matter  of  the  suit  or  over 
his  person.  He  rested  his  rl^t  to  the  posses- 
shm  of  the  premises  on  a  lease  frran  Arm- 
strong, and  exhibited  the  leas^  and  asked 
that  Armstrong  be  made  a  jwrty  defendant* 
which  waa  donew  Conceding  that  Ice^  being 
a  white  man,  was  for  that  reason  not  sub- 
ject to  the  Jurisdiction  of  the  courts  of  the 
nation,  this  ms  a  personal  privilege^  which 
he  might  and  did  waive.  The  eleventh 
amendment  to  the  Constltutiwi  of  the  United 
States  declares  the  Judldal  powra*  of  tlie 
United  States  shall  not  extend  to  a  salt 
against  a  state,  but  It  has  always  beoi  held 
that  the  Immunity  from  suit  granted  by  this 
article  is  a  personal  privilege,  which  the  state 
may  waive  at  pleasure;  and,  when  It  does 
waive  Its  privilege,  and  voluntarily  submits 
to  tbe  Jurisdiction  of  a  United  States  court, 
it  la  concluded  by  the  Judgment  Beers  v. 
State  of  Arkansas,  20  How.  527  [15  L.  E». 
901] ;  Clarfc  v.  Barnard.  108  U.  S.  430-147,  2 
Sup.  Ct  878  [27  L.  Bd.  780];  Cunningham 
Railroad  Co..  109  U.  S.  446-451,  8  Sup.  Ct 
292.  609  [27  L.  Ed.  092].  The  denial  of  Ju- 
risdiction to  tbe  Cherokee  courts  over  white 
men  in  the  Cherokee  count^ey  is  not  eny 
broader,  and  Is  not  founded  on  as  high  con- 
siderations of  public  policy,  as  the  denial  to 
the  courts  of  the  United  States  <^  Jnrlsdic- 
tlon  over  tbe  states.  A  party  may  waive  any 
provision  either  of  a  Cousatutlon,  treaty,  or 
sUtute  Intended  for  his  benefit  It  is  there- 
fore competoit  for  a  white  man  to  waive  the 
treaty  and  statutory  stipulations  exempting 
blm  from  the  Jurisdiction  of  tbe  Cherokee 
courts ;  and  wben  he  enters  a  general  appear- 
ance to  an  action  pending  in  those  courts,  and 
pleada  to  the  merits,  and  Uiere  Is  a  trial  upon 
such  plea,  he  thereby  waives  the  exraptlon, 
and  submits  hhnself  to  the  Jurisdiction  of  tbe 
court  and  will  not  afterworda  be  heard  to 
contMt  the  validity  of  the  proceedings  and 
Judgment  of  the  Cherokee  court  town  the 
ground  that  It  had  no  Jurisdiction  of  his  per- 
son. Shutte  V.  Thmnpson,  15  Wall.  151  [21 
L.  Ed.  123] ;  Shields  v.  Thomas,  IS  How.  293 
[15  L.  Ed.  3GS] ;  Jonei  t.  Andrews^  10  WalL 
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327  [19  U  Ed.  935] ;  Bank  t.  Okely,  4  Wheat 
235  [4  li.  Ed.  559];  U.  S.  v.  Rathbone,  2 
Paine,  578  [Fed.  Cas.  No.  16,121];  Hawes, 
Jur.  SS  ;  Brown,  Jur.  M  49,  50 ;  Bostwlck 
T.  Perkins,  4  Ga.  60 ;  In  re  Cooper,  98  N.  T. 
607 ;  State  v.  Poison,  29  Iowa,  133 ;  State  t. 
Fooks,  65  Iowa,  196,  452,  21  N.  W.  501,  T73 ; 
Railway  Co.  v.  McBride,  141  U.  8.  127,  11 
Sup.  Ct  982  [35  L.  Ed.  659].  The  conclnBion 
reached  on  this  twancb  of  the  case  renders  It 
nnnecessary  to  consider  the  other  asslgn- 
ments  of  error.'* 

It  Is  urged  that  the  pronoun  "him"  In  the 
phrase,  "and  request  him  to  so  certify,"  re- 
fers to  the  clerk  of  the  court,  and  that  the 
pronouns  "his"  and  "him"  In  the  phrase, 
"and  upon  bis  failure  so  to  do  within  three 
days  before  said  cause  is  set  for  trial,  ap- 
plication may  be  made  to  the  proper  tribunal 
for  mandamus  requiring  blm  so  to  do,"  re- 
fers to  the  cleit  of  the  court  With  this  con- 
tention we  cannot  agree.  To  place  this  con- 
struction upon  this  section  would  give  It  a 
ridiculous  and  nonsensical  mesning. 

It  Is  urged  that  these  pronouns  refer  to 
the  clerk  for  the  reason  that  the  first  phrase 
of  this  section  provides  that  the  application 
must  be  filed  with  the  clerk.  All  papers 
must  be  filed  with  the  clerk;  and  the  pur- 
jxwe  of  filing  with  the  clerk  is  to  make  the 
paper  a  matter  of  record  In  order  that  it 
ma7  be  presented  to  the  Judge.  The  Judge 
can  only  consider  matters  that  have  been 
made  a  part  of  the  records  of  his  court,  and 
In  our  opinion  the  pronouns  referred  to  re- 
fers to  the  Judge,  not  the  clerk.  Otherwise 
what  could  be  the  necessity  of  presenting  the 
application  to  the  Juc^e  after  reasonable  no- 
tice to  the  other  side?  There  is  no  notice 
provided  tor  before  the  filtug  of  the  appll- 
catlou  with  the  clerk.  The  section  provides 
that  the  application  may  be  filed  either  in 
term  time  or  in  vacation.  It  seems  to  us  un- 
reasonable to  say  the  purpose  of  the  act  Is  to 
provide  a  remedy  by  mandamus  to  require 
the  clerk  to  certify  the  application  to  the 
Judge  Suppose  for  Instance  this  were  true, 
and  on  the  clerk's  failure  to  so  certify  a 
mandamus  Issue  to  compel  him  to  do  so,  and 
In  compliance  with  the  mandamus  be  de- 
livers to  the  Judge  of  the  court  of  which  he 
Is  clerk  a  certificate  that  the  written  applica- 
tion has  been  filed,  and  thereupon  the  court 
refuses  to  concede  that  he  is  disqualified  and 
rtiToses  to  vacate  the  bench,  then  the  com- 
plaining party  lias  exhausted  his  r^edy  to 
no  avail.  The  purpose  of  the  act  Is  to  en- 
able eitlm  i»rty  to  a  lawsuit  to  avoid  a 
trial  before  a  dlaqnalifled  Judge.  The  Ju^Ee 
will  not  be  pramltted  to  pass  on  his  own 
quallflcatltHU  so  as  to  preclude  the  com- 
plaining party  fn»n  farther  objections;  and 
tbe  purpose  of  the  requirement  that  the 
Judge  certify  to  bis  disqualifications  is  that 
there  may  be  an  election  of  a  special  Judge 
to  trj  the  case.  There  must  be  some  rec- 
ord of  the  disqualifications  of  the  regular 
Judge  before  a  special  Judge  could  acquire 
107  P^7 


Jurisdiction  of  the  case.  Suppose  the  case 
be  tried  before  a  special  Judge  and  no  rec^ 
ord  of  the  disqualifications  of  tbe  regular 
Judge,  then  the  appellate  court  would  neces- 
sarily vacate  the  Judgment  on  appeal,  for 
the  reason  that  the  record  failed  to  disclose 
the  Jurisdiction  of  tbe  special  Judge.  We  can 
understand  bow  In  some  cases  the  short  time 
of  three  days,  as  fixed  by  this  section  In 
which  to  apply  for  a  mandamus,  might  work 
a  hardship;  but  these  cases  would  be  the 
exception  rather  than  the  rule.  The  three- 
day  limitation  Is  on  the  Judge,  eud  not  on 
the  complaining  party.  There  Is  nothing  to 
prevent  the  complaining  party  from  filing 
his  written  application  as  soon  as  bfs  case  Is 
In  court,  and  If  the  Judge  arbitrarily  with- 
held action  on  tbe  matter  until  within  three 
days  before  the  time,  and  the  party  was  thai 
so  far  removed  from  the  proper  court  to 
which  he  could  apply  for  a  mandamus,  as 
to  deprive  him  of  the  remedy,  a  motion  for 
continuance  would  be  In  order  until  such 
time  as  would  enable  the  party  to  present 
the  matter  to  the  proper  court  and  an  ar- 
bitrary refusal  to  extend  the  time  would  no 
doubt  be  such  an  abuse  of  discretion  as  to 
constitute  grounds  for  reversal  of  a  Judgment 
against  the  cfunplalnlng  party. 

This  act  of  the  Legislature  does  not  in- 
clude prejudice  as  a  ground  of  disqualifica- 
tion, but  the  grounds  enumerated  are  not  an 
abridgment  on  those  of  the  common  law  and 
our  Constltutlou.  Section  15  of  Buun's  Edi- 
tion of  the  Constitution  provides  that  "right 
and  Justice  shall  be  administered  without 
sale,  denial,  delay  or  prejudice."  The  stat- 
ute of  Alabama  on  Hits  subject  is  very  simi- 
lar to  ours,  and  was  construed  In  the  case 
of  Ex  parte  Comwell,  144  Ala.  407,  39  South. 
354.  The  defendant  was  charged  with  em- 
bezzling tbe  funds  of  a  savings  bank  and  filed 
an  affidavit  alleging  prejudice  of  tbe  Judge. 
The  Judge  refused  to  certify  that  be  was  dis- 
qualified. Tbe  Supreme  Court  In  passing 
on  the  question  said:  "The  petitioner  ob- 
jected to  being  tried  on  said  indictments  by 
the  respondent  as  Judge  of  tbe  city  court 
on  the  ground  of  incompetency  by  reason  of 
Interest  of  aald  Judge  as  a  depositor  in  said 
bank,  and  requested  the  Judge  to  certl^  hia 
Incompetency  under  the  statute  in  order  that 
a  special  Judge  might  be  selected  to  try  pe- 
titions on  said  Indictmraits.  This  the  re- 
spondent defined  and  refused  to  do.  Tlie 
present  petition  Is  for  a  peremptory  writ  of 
mandamus  to  compel  the  respondent  to  cer- 
tify bis  incompetency.  It  is  true  that  the 
respondent  has  no  direct  pecuniary  interest 
in  tbe  result  of  the  prosecution  by  the  state 
against  the  petitioner  on  the  pending  Indict- 
m«its.  And;  if  the  question  of  disqualifica- 
tion were  left  to  he  determined  alone  by  the 
terms  of  the  statute  (section  2637  of  the 
Code),  under  the  facts  In  the  present  case,  no 
I  disqualification  could  be  said  to  exist  But 
under  the  common  law,  there  are  other 
I  grounds  than  than  meutlmwd  In  the  statute^ 
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vrhlcb  go  to  the  dlsq^allflcatloii  of  the  Judge. 
In  Gill  T.  State,  61  Ala.  172,  It  vme  said: 
'According  to  the  stern  morality  of  the  com- 
mon law,  a  Judge  is  required  to  be  legally  in- 
difiTerent  between  the  parties.'  In  Freeman 
on  Judgments.  S  145,  It  Is  said  to  be  'well  set- 
tled by  the  common  law  that  no  Judge  ought 
to  act  where,  from  interest  or  any  other 
canse,  he  Is  supposed  to  be  partial  to  one  of 
the  suitors.*  Any  Interest,  the  probable  and 
natural  tendency  of  which  Is  to  create  a  bias 
In  the  mind  of  the  Judge  for  or  against  a 
party  to  the  suit,  is  sufficient  to  disqualify. 
The  judge  is  human,  and  human  nature,  at 
best,  is  weak,  and  as  far  as  it  Is  possible  a 
perfect  equipoise  should  always  be  preserv- 
ed in  the  administration  of  justice  by  the 
courts.  Pecuniary  Interest  in  the  result  of 
the  suit  Is  not  the  only  disqualifying  interest. 
If  such  were  true,  there  would  exist  no  dis- 
qualification In  the  Judge  to  try  a  defendant 
on  a  charge  of  arson  in  the  burning  of  the 
bouse  of  the  Judg&  And  yet  no  one  would 
for  a  moment  question  the  existence  of  such 
an  interest  In  .the  result  of  the  trial,  the  prob- 
able and  natural  tendency  of  which  would 
be  to  create  a  bias,  that  would  afiTect  the 
competency  of  the  judge.  In  Medlln  v.  Tay- 
lor, 101  Ala.  239  [IS  South.  310],  In  a  con- 
tested election  case,  where  the  Judge  before 
whom  the  contest  was  Instituted  declined  to 
sit,  because  bis  right  to  ofBce  by  the  same 
general  election  was  being  contested,  but  In 
a  different  forum,  it  was  said  by  this  court, 
speaking  tbrough  the  present  Chief  Justice, 
then  justice:  'Judge  Taylor  not  only  had  no 
pecuniary  Interest  In  the  result  of  this  con- 
testation, but  be  had  no  interest  whatever 
that  could  be  affected  by  any  possible  termi- 
nation of  the  Issues  involved'— citing  au- 
thorities. It  Is  the  opinion  of  this  court, 
however,  that  under  the  doctrine  of  the  com- 
mon law,  aside  from  our  constitutional  and 
statutory  provisions,  he  had  such  a  personal 
Interest  In  the  questions  involved  in  the  con- 
testation of  Medlin,  la  the  nature  of  tbiuga, 
such  a  bias  In  favor  of  one  of  the  parties  to 
the  case,  as  disqualified  him  to  bear  and  de- 
termine the  same,  and  justified  bis  action 
in  declining  bo  to  do.  Here,  as  a  result  of 
the  alleged  embezzlement  for  which  the  pe- 
titioner was  indicted  and  to  be  tried,  the 
bank  wherein  the  judge  was  a  depositor  fail- 
ed, and,  unable  to  pay  Its  depositors,  was  put 
into  the  hands  of  a  receiver  for  the  purpose 
of  winding  up  its  business.  By  the  alleg- 
ed malconduct  of  the  petitioner,  the  judge 
is  made  to  suffer  a  loss  of  property— money 
deposited  with  the  bank— to  what  extent 
does  not  appear,  whether  the  total  of  his  de- 
posit, or  only  a  part,  but  that  is  Immaterial. 
Under  the  facts,  we  think  that  the  judge 
had  such  a  personal  interest  in  the  subject- 
niattef  of  the  pending  prosecutions,  such  aa 
in  the  nature  of  things  was  calculated  to  pro- 
duce in  the  mind  a  bias  such  as  would  Im- 


pair, If  not  prevent,  that  equipoise  which  the 
stem  morality  of  the  common  law  demands 
In  the  administration  of  justice.  Our  con- 
clusion, therefore,  Is  that  the  Judge  was  by 
reason  of  Interest  In  the  result  of  the  suit 
dlsqualtflcd  to  try  the  petitioner,  and,  unless 
he  certllles  his  disqualification  after  being 
duly  Informed  of  our  conclusion,  the  writ 
will  issue  as  prayed  for."  Section  5  of  the 
act  is  declaratory  of  the  common-law  reme- 
dy to  avoid  trial  before  a  prejudiced  Judge, 
and  Is  not  In  conflict  with  the  provision  of 
the  Constitution  guaranteeing  a  trial  with- 
out prejudice.  Before  the  petitioner  can  In- 
voke the  aid  of  this  court,  he  must  comply 
with  the  requirements  of  this  act  or  show 
cause  for  his  failure  to  do  so. 
The  petition  for  rehearing  is  denied. 

FURMAil,  P.  J.,  concurs.  DOYLE,  dis- 
sents. 


Ex  parte  HINES. 
(Criminal  Coart  of  Appeals  of  Oklahoma. 
March  28,  1010.) 

Petition  for  rehearing.  Denied. 
For  formor  opinion,  see  100  Pac.  544 

OWEN,  J.  This  case  Is  in  all  things  Iden- 
tical with  Ex  Parte  Hudson  (case  No.  A-411, 
reported  at  this  term  of  court)  107  Pac.  735. 
and  the  decision  In  that  case  settles  all  ques- 
tions raised  in  this. 

The  petition  for  rehearing  Is  denied. 

FURMAN»  P.  J.,  concnrs.  DOYLE;  J.,  dis- 
sents. 


JONES  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

March  30,  1910.) 

(Byllabui  hv  the  Court.) 
Constitutional  Law  (|  199*)— Ex  Post  Fac- 
to Laws— Cbiuinal  Procedure. 

A  defendant  charged  witti  the  conimissioD 
of  a  crime  is  entitled  to  be  tried  and  dealt  with 
under  the  laws  as  they  existed  at  the  time  of 
tlie  alleged  commission  of  the  offense  of  which 
he  stands  charged  In  all  matters  where  sach 
laws  vouchsafe  to  him  a  substantia)  protection. 

[Ed.  Note.— For  other  cases,  see  Conatltntion- 
ftl  Lew»  Cent  Dig.  {  677;  Dec.  Dig.  {  19».*] 

Appeal  from  District  Gonrt,  Atoka  Cormty; 
W.  S.  Farmer,  Special  Judge. 

Jona*  Jones  was  convicted  of  crime,  and 
appeals.    Reversed  and  remanded. 

J.  M.  Humphreys  and  Ralls  Bros.,  for  ap- 
pellant.  Charles  Lu  Uoare,  Aast  Atty.  Gen., 

for  the  State. 

FURMAN,  P.  J.  The  Attorney  General  fil- 
ed the  following  confession  of  error:  'The 
accused  was  Indicted  by  a  United  States 
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grand  Jary  prior  to  statehood  for  an  alleged 
offeoM  charged  to  have  been  committed  in 
the  Indian  Territory.  That  the  same  was 
tried  after  Btntebood  by  the  district  court  ot 
Atoka  county,  before  a  Judge  pro  tempore 
selected  by  the  bar.  That  the  court  as  con- 
stituted denied  the  accused  the  right  of  trial 
tinder  the  In  wa  of  the  United  States  In  force 
In  the  Indian  Territory  at  the  time  of  the 
commission  of  the  alleged  offense,  although 
the  same  was  demanded,  and  exceptions  sav- 
ed to  the  court's  said  denial.  That  the  court 
be}d  that  the  trial  should  be  had  and  pro- 
ceeded with  according  to  the  laws  of  the 
state  of  Oklahoma  relating  to  crimes  and 
punishment,  and  accordingly  allowed  the  ac- 
cused but  nine  peremptory  challenges  to  the 
JniT,  all  of  which  were  exhausted  and  addl- 
ttonal  challenges  demanded,  exceptions  being 
property  saved.  The  court  refused  to  the  ac- 
cosed.  before  trial,  a  list  of  the  jurors,  al- 
though the  same  was  demanded,  and  excep- 
tion saved  to  such  refusal.  Such  action  of 
the  court  being  In  the  opinion  of  the  Attor- 
ney General  manifest  error,  calculated  to  de- 
prive the  accused  of  substantial  rights,  error 
\h  Rccordlncly  hereby  confessed  for  and  upon 
behalf  of  the  state."  The  Attorney  General 
Is  correct  In  each  of  the  grounds  upon  which 
his  confession  of  error  Is  based.  See  State 
r.  Camthers,  1  Okl.  Cr.  428.  98  Pac.  474; 
Sharp  T.  State.  104  Pac.  71. 

The  confession  of  error  Is  therefore  sus- 
tained, and  the  cause  la  reversed  and  re- 
manded for  a  new  trial. 

DOTLK  and  OWEN,  JJ.,  concur. 


GIBSON  V.  STATE. 
(Criminal  Court  of  Appeals  ot  Oklahoma. 
March  30, 1910.) 

(Bytlabua  Ay  the  Court,} 

Cbimikal  Law     110!)*)—Appbal— Dismissal 
— Defects  in  Rxcord. 

When  the  ease-made  ia  not  serriMl  upon  the 
county  attorney,  la  the  time  allowed  by  the 
court  and  the  clerk  of  the  court  does  not  cer- 
tify to  the  transcript  of  the  record,  the  appeal 
cannot  be  considered  cither  upon  the  case-made 
or  the  transcript  of  the  record,  and  will  be  dis- 
missed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1109.*] 

Appeal  from  District  Court.  Le  Flore  Comi- 
M.  E.  Rosser,  Judge. 

Morris  Gibson,  the  defendant,  was  con- 
victed of  the  offense  of  manslaughter,  and 
sentenced  to  seven  years'  conQnement  In  the 
pmttentlary  and  a  fine  of  $500.  Motions  for 
a  new  trial  and  in  arrest  of  Judgment  were 
filed  and  overruled  on  the  11th  day  of  No- 
vember, 1908.  Defendant  was  given  90  days 
In  which  to  prepare  and  serve  a  case-made, 
and  appeals.   Appeal  dismissed. 


3.  E.  Whitehead,  for  appellant  Charles  L. 
Moore,  Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  In  so  far  as  the  record  dis- 
closes, the  case-made  was  never  served  upon 
the  county  attorney.  We  must  therefore 
sustain  the  motion  of  the  Attorney  General 
to  strike  from  the  record  what  purports  to 
be  the  case-made.  There  is  no  certificate  of 
the  clerk  of  the  court  to  the  transcript  of 
the  record.  We  therefore  are  without  juris- 
diction to  consider  this  attempted  appeal  ei< 
ther  as  upon  a  case-made  or  upon  a  tran- 
script of  the  record. 

The  appeal  Is  therefore  dismissed. 


JENKINS  T.  MAXWEIX  LAND  GRANT  CO. 
et  al. 

(SapT«me  Court  of  New  Mexico.  Feb.  28.  1910.) 

1.  Appeai,  aro  Ebrob  a  1010*)— FinDinoa— 

ConCLtTSIVBRESS. 

An  appellate  court  will  not  disturb  find- 
IngK  sustained  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  3979;  Dec.  Dig.  i  1010.*J 

2.  TjOST  Instbuuekts  (S  8*)  —  Eviuekce  or 
CoNTKNTS— SnrnciENCT. 

Evidence  held  InsuflBdent  to  prove  the  con- 
tents of  a  lost  deed. 

[Ed.  Notev— For  other  easeo,  see  Lost  Inatm- 
ments,  Cent  Dig.  1 17 ;  Dec.  Dig.  |  8.*] 

8.  Advbssb  Possession  (|  IS*)— Elements. 

To  constitute  "adverse  poeses<:iOD"  the  oc- 
cupancy of  claimant  must  be  actual,  risible,  ex- 
clnaive,  hostile,  and  coatlanoos,  and,  where  any 
one  of  these  elements  Is  lacking,  no  title  by  ad- 
verse possession  can  ripen. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  6o;  Dec.  Dig.  I  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-236;  vol.  8.  p.  7608.] 

4.  AnVBBSB  FOSBESBIOir  (I  114*>— EVIDEnOB— 

SUFTICIBNCT. 

'  Evidence  held  not  to  show  adverse  posses- 
sion because  of  a  failure  to  show  actual,  exclu* 
slve,  and  hostile  possession. 

[£d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  682,  08^  688;  Dec.  Dig. 
S  114.*] 

Error  to  District  Court,  Colfax  County; 
before  Justice  William  J.  Mills. 

Action  by  John  Jenkins  against  the  Max- 
well Land  Grant  Company  and  another.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

A.  0.  Voorliees,  for  plaintiff  In  error.  C. 
A.  Spless,  for  defendants  In  error. 

COOLET,  J.  Mr.  Justice  McFle,  who  tried 
this  case  In  the  district  court,  prepared  an 
opinion  In  which  the  testimony  was  careful- 
ly analyzed  and  the  law  applicable  to  the  case 
was  clearly  stated.  In  view  of  that  fact,  we 
do  not  consider  it  necessary  to  do  more  than 
review  the  evidence  generally  and  outline  the 
reasons  why  In  our  opinion  the  Judgment 
must  be  affirmed. 

This  Is  an  action  In  ejectment  Tt  is  admlt- 
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ted  that  tbe  property  In  ctmtroTezay  li  Ata- 
Bted  witblD  tbe  extwlor  limits  of  tlie  Max- 
land  grant,  but  tbe  plaintiff  In  error,  wbo 
wa«  also  tbe  plaintiff  below,  bases  Ua  alleg- 
ed title  <m  the  adverse  posBeaaton  of  tbe  land 
himself  and  his  predecessor  in  title  from 
1878  to  190a  A  jax7  was  waived,  and  the 
case  was  tried  by  the  court  Siztemi  findings 
of  facts  ware  made  by  the  presiding  Jodge, 
each  one  of  which  Is  assigned  as  mot  In  the 
bill  of  aceptlons;  We  think  that  tbere  was 
erld«ice  to  sustain  each  finding,  and  that  tbe 
exc^lons  are  not  well  taken.  Without  ex- 
pressing any  opinion  on  tbe  weight  of  the  evi- 
dence In  tbe  case  at  bar,  we  reafflrm  the  uni- 
versal rule  that  an  appellate  court  will  not 
disturb  the  verdict  of  the  Jury  or  the  flndb^ 
of  fact  made  by  a  trial  court  on  the  ground 
that  It  Is  against  tbe  prep<mderaDce  of  evi- 
dence. Tbe  plaintiff's  claim  is  to  some  6,000 
acres  of  land  lying  within  t^e  exterior  boun- 
daries of  a  tract  the  record  title  to  whidi  was 
conceded  to  be  tn  the  defendant  The  plain- 
tiff alleged,  however,  that  Robert  Dillon, 
through  whom  be  claimed,  was  In  actual,  open, 
notorious,  exclusive,  uninterrupted,  and  hos- 
tUe  occupation  from  1872  or  1873,  to  187S  or 
1870;  that  about  1878  or  1879  tbe  land  was 
sold  by  bim  to  James  Runyan  and  Thomas 
Boyd,  wbo,  bi  turn,  deeded  It  to  the  plain- 
tiff in  1882  by  an  Instrument  wbicb  was  sub- 
sequently lost  The  testimony  offered  to 
prove  the  contents  of  this  deed  fell  far  ^ort 
of  the  evidence  required  to  establish  tbe 
contents  of  a  lost  Instrument  The  only  de- 
scription of  the  contents  was  contained  in  the 
following  testimony  of  tbe  plaintiff:  "Well, 
it  was  a  paper  about  a  foot  long  and  ten  inch- 
es wide,  taken  out  of  a  book,  and  It  stated 
somethlug  like  this.  I  don't  remember  very 
well:  'I  have  this  day  sold  to  John  Jenkins 
my  right  and  title,  or  something  like  that  or 
quitclaim  deed,  to  the  tract  of  land,  mention- 
ing the  main  mounds  and  every  mound  on 
it'  And  then  at  the  bottom  of  the  first  was 
^transferred  from  Dillon  to  Boyd  and  Run- 
yan,' and  all  the  three  names  were  on  it." 
Nothing  could  well  be  vaguer  or  more  uncer- 
tain than  the  description  of  the  land  alleged 
to  have  been  conveyed,  and  there  Is  no  evl- 
dence  whatev^  that  the  deed  was  ever  ac- 
knowledged or  recorded.  It  is  admitted  that 
tbere  was  never  at  any  time  any  inclosure  of 
any  kind  around  the  land,  nor  was  there  any- 
thing to  put  the  defendant  upon  notice  of  tbe 
extent  of  the  plaintiff's  claim.  The  plaintiff 
occupied  a  house  and  was  In  iiosseesion  of  a 
few  acres  of  land  immediately  adjacent  to 
the  bouse.  Ibe  trial  judge  was  of  opinion 
that  as  to  this  small  tract,  there  was  a  po»- 
session  sufflclently  adverse  to  amount  to  an 
ouster  of  tbe  true  owner,  but  even  as  to  this 
It  appears  that  by  an  Instrument  termed  an 
"Improvement  Contract"  the  plaintiff  convey- 
ed all  bis  Improvements  on  the  land.  The  In- 
strument also  contained  the  followbig:  "And 
he  (tbe  plaintiff)  also  hereby  positively  de- 
(darea  and  states  that  he  does  not  occupy  any 


other  lands  or  Imjffovements,  nor  that  ha 
claimB  any  rights  or  interests  in  or  to  any 
other  lands,  pmnlses,  or  Imiwovements  situat- 
ed on  or  embraced  within  the  Baanblen  and 
Mlnuoda  or  Maxw^l  grant  And  the  said 
John  Jenkins,  In  further  consldwatlon  of  the 
said  sum  of  mon^  so  as  aforesaid  paid  to 
him,  does  hereby  on  this  day  give  possession 
to,  and  does  hereby  release  convey,  and  qall>- 
claim  tmto  tlie  said  trustees,  all  bis  il^t  ti- 
tle, and  biterest  In  and  to  the  lands  «q1u«c* 
ed  within  the  Beaubien  and  Miranda  grant  as 
patented  by  the  United  States  by  tetters  pat- 
^t  dated  May  19, 1870,  and  all  lmim>vements 
on  tbe  same  or  any  part  tbere<tf,  and  be  al- 
so hereby  covenants  and  agrees  to  and  wltb 
the  said  trustees  that  he  will  not  ba«aftar 
in  any  manner  treQ>as8  upon,  nor  occupy  nw 
locate  upon  any  portion  of  said  grant  except 
under  rights  derived  by  purchase  or  contract 
from  tbe  Maxwell  Land  Orant  Company  or 
those  deriving  title  through  It"  On  the  plain- 
tiff's  behalf  it  was  nrged  that  his  signature  to 
this  instrument  was  obtained  by  fraud,  but 
the  trial  court  fotmd  otherwise,  and  we  are 
not  disposed  to  disturb  that  finding. 

The  plaintiff  laid  great  stress  upon  tbe  am- 
tentlou  that  during  tbe  entire  p^od  of  his 
occupancy  his  cattle  ranged  over  this  tract 
but  tbe  court  found  that  during  the  same 
period  cattle  belonging  to  the  defendant  com- 
pany and  to  an  organization  known  as  tbe 
"Sugralte  Cattle  Outfit,"  as  well  as  to  other 
persons,  also  grazed  on  this  range.  On  this 
point  the  Supreme  Court  of  the  United  States 
has  said  (Bergere  v.  U.  S.,  ICS  U.  S.  fltf.  79, 
18  Sup.  Ct  4,  9  [42  L.  Ed.  3S3]):  "In  regard 
to  proof  of  tbe  fact  of  pasturing  cattle  as  evi- 
dence of  an  adverse  possession  upon  wbicb  to 
base  a  claim  of  title,  we  have  held  that  such 
fact  is  of  very  slight  weight  whm  applied  to 
cases  arising  undtf  alleged  grants  of  land  of 
tbe  nature  of  the  one  under  consideration.  In 
the  case  of  Whitney  v.  United  States,  already 
above  cited,  167  U.  S.  529,  546  [17  Sup.  Ct 
857,  803  (42  L.  Ed.  263)],  tlila  court  said, 
speaking  through  Mr.  Justice  Brown,  as  fol- 
lows: The  claimant  also  relies  upon  a  long 
continued  adverse  possesslcm  of  this  land, 
maintained  for  nearly  170  years  from  tbe  date 
of  the  grant  and  nearly  80  years  from  tbe 
date  of  the  testlmonlo  issued  by  tbe  alcalde 
mayor,  De  Baca.  Had  It  been  shown  that  this 
possession  was  complete,  adverse,  and  undis- 
puted durbig  the  while  life  of  this  grant  sucb 
possession  would  probably  be  regarded  as 
complete  evidence  of  title.  Nor  are  we  dis- 
posed to  deny  that  tbe  fact  that  tbe  Luceros 
and  their  descendants  pasting  stock  upon 
these  lands  Is  evidence  of  such  possession, 
but  Iq  order  to  make  it  of  any  particular 
weight.  It  should  be  shown  to  have  been  ex- 
clusive, and  that  no  other  person  pastured  or 
had  tbe  same  right  to  pasture  upon  these 
lands.  The  proceedings  In  the  case  first  above 
mentioned,  of  the  Intrusion  of  tbe  Romeros, 
indicate  the  lands  to  have  t>een  held  in  com- 
mon, and  to  have  been  subject  to  paatore  bj 
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the  Indians  and  other  residents  of  that  nelgta- 
borhQod.  Under  such  circumstances,  it  should 
be  made  to  appear  that  the  rights  of  Lucero 
and  his  descendants  were  exclusive  in  this 
particular.  In  addition  to  this,  however,  It  Is 
a  fact  so  notorious  that  we  may  take  judicial 
notice  of  it  that  mere  pasturage  upon  these 
western  lands  Is  slight  evidence  of  pos- 
session. The  court  below  was  of  the  opinion 
that  "from  a  practical  standpoint  the  grazing 
of  stock  In  this  country  has  no  value  as  evi- 
dence of  practical  location."  In  view  of  the 
fact  that  all  or  nearly  all  of  the  testimony 
respecting  possession  is  given  by  witnesses 
vbo  are  descended  from  Ducero,  or  connected 
with  his  family,  or  are  Interested  In  the  liti- 
gation, and  the  possession  relied  upon  Is  not 
shown  to  have  been  exclusive  or  inconsistent 
with  the  use  of  this  vast  tract  as  a  pasturage 
common  to  all  the  dwellers  in  that  neighbor- 
hood, we  think  the  court  did  not  err  In  refus- 
ing to  give  it  weight  as  evidence  of  title.* 
These  remarks  apply  wltti  great  force  to  this 
case,  80  far  as  the  evidence  herein  goes  to 
show  actual  possesion  by  reason  of  the  pas- 
turing of  stodc,  wliich  is  really  all  the  evi- 
dence of  possession  the  case  affords.  It  is  en- 
tirely lacking  in  evidence  of  an  exclusive  pos- 
session under  a  claim  of  right,  and  the  testi- 
mony Is  consistent  with  a  mere  occupancy  of 
but  a  small  portion  of  the  land  by  Baca  and 
his  servants  for  purposes  of  pasturage  and 
without  claim  for  further  or  exclusive  rlgiit 
or  title." 

It  further  appears  that  in  the  period  dur- 
ing which  the  plaintiff  contends  that  his  title 
was  "being  acquired  the  defendant  company 
leased  portions  of  the  land  in  controversy  to 
various  Individuals  and  organizations,  In- 
cluding the  plaintiff  himself.  Such  In  sub- 
stance Is  the  evidence  upon  which  the  plain- 
tiflTs  title  by  adverse  possession  is  based. 
The  elements  necrasary  to  establish  title  by 
adverse  possession  are  considered  by  the 
Supreme  Court  in  Ward  v.  Cochran,  150  U. 
8.  697,  606,  U  Sup.  Ct.  23<>,  232  (37  L.  Ed. 
1195),  where  the  following  language  was 
used:  "In  French  v.  Pearce,  8  Conn.  439, 
440  [21  Am.  Dec.  680],  It  was  said  that:  'It 
Is  the  fact  of  exclusive  occupancy,  using  and 
enjoying  the  land  as  his  own.  In  hostility  to 
the  true  ownV.  for  the  full  statutory  period, 
which  enables  the  occupant  to  acquire  an 
absolute  right  to  the  land.'  In  Sparrow  v. 
Hovey,  44  Mich.  63  [6  N.  W.  93],  a  refusal  of 
the  court  to  charge  that,  when  the  title  Is 
claimed  by  an  adverse  possession.  It  should 
appear  that  the  possession  had  been  'actual, 
continued,  visible,  notorious,  distinct,  and 
hostile,*  but  merely  charging  the  Jury  that 
the  possession  'must  be  actual,  continued, 
and  visible/  was  held  erroneous.  In  Penn- 
^Ivanla  it  has  been  repeatedly  held  that  to 
give  a  title  under  the  statute  of  limitations 
the  possession  must  be  'actual,  visible,  ex- 
clusive, notorious,  and  uninternipted.'  John- 
ston T.  Irwin,  8  8as.  ft  R.  291;  Mercer  r. 
Watson,  1  Watts,  830,  838;   Overfleld  t. 


Christie,  7  Serg.  &  K.  173.  In  Jackson  v. 
Berner,  48  111.  209,  It  was  held  that  an  ad- 
verse possession  sufficient  to  defeat  the  le- 
gal title,  where  there  is  no  paper  title,  must 
be  hostile.  In  its  Inception,  and  Is  not  to  be 
made  out  by  Inference,  but  by  clear  and  posi- 
tive proof;  and,  further,  that  the  posses- 
sion must  be  such  as  to  show  clearly  that 
the  pafty  claims  the  land  as  his  own,  open- 
ly, and  exclusively.  In  Foulke  v.  Bond,  41 
N.  J.  Law,  527,  545.  It  was  said:  The  princi- 
ples on  which  the  doctrine  of  title  by  adverae 
possession  rests  are  well  settled.  The  pos- 
session must  be  actual  and  exclnslve,  ad- 
verse and  hostile,  visible  and  notorious,  con- 
tinued and  uninterrupted.'  It  was  held  In 
Cook  T.  Babeock,  11  Cnsb.  [Mass.]  206,  209, 
that:  'When  a  party  claims  by  a  disseisin 
ripened  into  a  good  title  by  the  lapse  of 
time  as  against  the  legal  owner,  be  must 
show  an  actual,  open,  exclusive,  and  adverse 
possession  of  the  land.  All  these  elements 
are  essential  to  be  proved,  and  failure  to 
establish  any  one  of  them  Is  fatal  to  the 
validity  of  the  claim.*  In  Armstrong  v.  Mor- 
rill, 14  Wall,  120,  146  [20  L.  Ed,  765],  this 
court,  speaking  through  Mr.  Justice  Clifford, 
said:  'It  is  well-settled  law  tbat  the  posses- 
sion in  order  that  it  may  bear  the  recovery 
must  be  continuous  and  uninterrupted,  as 
well  as  open,  nottfflous,  actual,  exclusive, 
and  adverse^  Such  a  possession.  It  Is  conced- 
ed, if  continued  without  interruption  for  the 
whole  period  which  is  prescribed  by  the 
statute  for  the  enforcement  of  the  right  of 
entry,  is  evidence  of  a  fee,  and  bars  the 
Tight  of  recovery.  Independently  of  posi- 
tive statute  law,  such  a  possession  affords 
a  presumption  that  all  the  claimants  to  the 
land  acquiesce  In  the  claim  so  evidenced.* 
Hogan  V.  Kurtz,  94  U.  S.  773  [24  L.  Ed.  317] 
Is  to  the  same  effect  •  ♦  •  Tested  by 
these  definitions.  It  Is  obvious  that,  if  the 
title  relied  on  in  this  case  by  the  defendant 
below  was  fully  described  and  characterized 
by  the  special  verdict,  it  was  defective  in 
two  very  essential  particulars,  in  that  it 
was  not  found  to  have  been  actual  and  ex- 
clusive. A  possession  not  actual,  but  con- 
structive, not  exclusive,  but  In  participation 
with  the  owner  or  others,  falls  very  far 
short  of  that  kind  of  adverse  possession 
which  deprives  the  true  owner  of  his  title." 

We  therefore  bold  in  accordance  with 
these  and  other  authorities,  too  numerous 
to  cite,  that  to  constitute  adverse  possession 
the  occupancy  of  ono  so  claiming  must  be 
(1)  actual;  (2)  visible;  (3)  exclusive;  (4) 
hostile;  and  <jS)  continuous.  If  any  one  of 
these  elements  is  lacking,  no  title  by  adverse 
possession  can  ripen.  At  least  three  were 
la<^Ing  In  the  case  at  bar. 

The  possession  of  all  but  a  relatively  in- 
significant part  of  this  large  area  was  con- 
structive, and  not  actual,  and  such  construc- 
tive possession  was  ineffectual  against  the 
tme  owner.  "It  is  tbls  Instruction  of  which 
the  defmdants  complain.   But  we  think  it 
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was  correct  It  was  In  accordance  wltb  the 
doctrine  asserted  In  Clark's  Lessee  t.  Court- 
ney, 5  Pet  319  [8  It.  Ed.  140],  and  generally 
recognized.  It  is  true  that  when  a  person 
enters  upon  unoccupied  land,  under  a  deed 
or  title,  and  holds  adversely,  his  possession 
Is  construed  to  be  coextenBlve  with  his  deed 
or  title,  and  the  true  owner  will  be  deemed 
to  be  disseised  to  the  extent  of  the  boimda- 
rles  described  in  that  title.  Still  his  posses- 
sion beyond  the  limits  of  his  actual  occupan- 
cy is  only  constructiTe.  If  the  true  owner 
be  at  the  same  time  In  actual  possession  of 
part  of  the  land,  claiming  title  to  the  whole, 
he  has  the  constructive  possession  of  all  the 
land  not  In  the  actual  possession  of  the  in- 
truder,  and  this,  tliough  the  owner's  actual 
possession  Is  not  within  the  limits  of  the  de- 
fective title.  The  reason  Is  plain.  Both 
parties  cannot  be  seised  at  the  same  time  of 
the  same  land  under  different  title.  The  law 
therefore  adjudges  the  seisin  of  ail  that  is 
not  in  the  actual  occupancy  of  the  adverse 
party  to  him  who  lias  the  better  title.'  These 
distinctions  are  clearly  shown  In  the  cases. 
One  who  enters  npon  the  land  of  another, 
though  under  color  of  title,  gives  no  notice 
to  that  other  of  any  claim,  except  to  the  ex- 
tent of  his  actual  occupancy.  The  true  own- 
er may  not  know  the  extent  of  the  defective 
title  asserted  against  blm,  and  If  while  he  Is 
In  actual  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  mere  constructive 
possesBlon  of  another,  of  which  he  has  no 
notice,  can  oust  him  from  that  part  of  which 
he  is  not  In  actual  possession,  a  good  title  Is 
no  better  than  one  which  Is  a  mere  pretense. 
Such  we  think  is  not  the  law.  When  the 
owner  of  the  Basques  title  entered  npon  the 
tract,  took  actual  possession  of  a  part  by  his 
tenant,  and  retained  It,  claiming  the  whole, 
the  law  gave  to  that  owner  the  constructive 
ponesslon  of  all  that  was  not  In  the  actual 
adverse  possession  or  occupancy  of  anoth- 
er."  Hnnnicutt  t.  Peyton.  102  XJ.  S.  S6S  (26 
U  Ed,  113). 

The  possession  was  not  excluslvft  It  ap- 
pears that  various  other  persons  were  In  pos- 
sesslon  of  portions  of  the  land  in  controver- 
sy while  the  plaintiff's  title  was  ^leged  to 
have  been  ripening.  The  possession  was  not 
hostile.  The  defmdant  company  through  Its 
officers  and  ag^ts  frequently  exercised  acts 
of  ovraership  over  the  property.  It  Is  at 
least  doubtful  whether  any  one  of  the  five 
necessary  elements  was  present.  Certainly 
the  three  we  have  mentioned  were  not. 

The  remaining  exceptions  relate  (1)  to  the 
conclusions  of  law;  and  (2)  to  the  admission 
of  certain  testimony.  In  neither  instance  do 
we  regard  the  exceptions  as  well  tak^ 

The  Judgment  will  be  affirmed. 

ABBOTT.  PARKEB,  and  POPE,  JJ.,  con- 
cur. 


SPEIGHT  V.   ROCKY  MOUNTAIN  BELL 

TELEPHONE  CO. 
(Supreme  Court  of  Utah.    Nov.  8,  1909.  On 
Petition  for  Rehearing,  March  22,  1910.) 

1.  MAsraa  AKO  Servant  (|  204*)— Tabiahce 
Bktwebn  Aixeoations  and  Pboof. 

lo  an  action  for  injuries  from  electricity, 
there  was  no  variaoce  Iwtween  allegations  that 
At  the  time  of  iojury,  without  plaiDtifs  fault, 
bis  left  leg  toudied  the  wire  at  a  point  of  de- 
fective loBuIation,  and  that,  by  reason  of  tlie 
defective  iasuIatioD,  an  electric  current  of  4.400 
volts  passed  from  the  wire  throu^  bis  body, 
and  proof  that  electricity  could  jump  or  arc 
three  or  four  inches  from  the  wire,  and  that 
plaintiff  received  bis  first  shock  before  bis  body 
came  !q  actual  cootact  with  the  wire. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant  Cent  Dig.  il  801-876;  Dec.  Dig.  I 
284.-] 

2.  Afpeai.  and  Ebbob  (|  1170*)— Tbivial  Eb- 
BOB— Variance. 

Variance,  if  any,  was  Immaterial,  one  of 

the  fi:round8  for  recovery  being  defective  in- 
sulation of  the  wire  of  which  defendant  had 
notice,  it  beiog  alleged  that  the  inaulattoD  at 
the  place  of  Injuzy  vas  defective,  so  that  the 
electricity  could  pass  to  the  bodies  of  persons 
coming  io  contact  with  the  wire,  and  that  de- 
fendant had  knowledge  of  the  defective  condi- 
tion, and  negligently  permitted  the  wire  to  be 
attached  to  its  pole,  and  negligently  failed  to 
warn  plaintiff  of  the  danger;  Comp.  Laws, 
1907,  I  3001,  providing  that  no  variance  be- 
tween allegations  in  a  pleading  and  the  proof 
will  be  deemed  material  unless  it  bas  actually 
misled  the  adverse  patty  to  his  prejudice  in 
maintaining  his  action  or  defense  npon  the 
merits.  1 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4540-4545;  Dec  Dig.  ! 
IITO.^J 

8.  Master  ano  Servant  (SI  101.  102*)  — 
Safe  Place  to  Work— Dutt  or  Master. 
It  is  the  dnty  of  the  master  to  furnish  a 

servant  with  a  reasonably  safe  place  to  perform 

the  work  required  of  him  nader  bis  contract 

of  employment 
[EA.  Note.— For  other  cases,  see  Master  and 

Servant.  Gent  Dig.  ii  171-184;  Dec.  Dig.  St 

101,  102.*] 

4.  Master  and  Servant  (|  210*)— AsstniP- 
TiON  OP  Risk. 

A  servant  entering  the  employ  of  a  tele- 
phone company  to  work,  on  its  poles  and  wires 
assumes  the  minor  risks  incident  to  the  em- 
ployment, and  such  dangers  as  are  obvious  and 
apparent,  but  not  snch  extra  risks  as  mi^ht 
arise  from  the  master's  failure  to  use  ordinary 
care  to  keep  properly  insulated  wires,  carrying 
heavy  currents  of  electricity,  strung  upon  its 
poles,  where  the  servant  is  to  work,  nnless 
such  extra  dangers  are  pointed  out  to  tbe  serv- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servsnt,  Cent  Dig.  H  610-G24;  Dec  Dig.  1 
219.*] 

5.  Master  and  Servant  (f  157*)— Wabnixo 
OF  Extra  Dangers. 

A  clause  in  a  telephone  company's  "notice 
and  mles"  that  electric  light  and  power  wire?, 
whether  insulated  or  not  may  be  dansemus 
did  not  exonerate  the  company  from  liability 
from  injury  to  an  employ^  from  a  defectively 
insulated  heavy  voltage  wire  of  an  electric  com- 


>  Culmer  v.  CUft  14  UUb.  28S.  47  Pae.  8S:  HnlmAii 
T.  Pleasant  Grove  City,  8  Utali,  78.  U  Pac.  72.  cit*  ' 
Ing  S  Words  and  Phraaaa,  728S.  j 


'•For  other  easei  sea  lame  topic  and  secUoo  l<n7MB£R  in  Dec.  *  Am.  Digs.  U07  to  date,  *  Beportar  Indexes 

Digitized  by  Google 


Utah) 


SPEIGHT  V.  ROCET  MOUNTAIN  BELL  TELBPHONS  CX>. 


713 


pany  stning  on  a  telephone  pole;  the  fact 
that  the  wire  was  insulated  being  in  effect  no- 
tice to  the  servant  that  he  migiit  rely  upon 
whatever  nfety  and  piotectioD  the  iiualation 
of  wires  secnies  to  linemen  working  on  pole* 
on  which  inch  wires  are  ttninjc. 

VEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  IMff.  I  SOB;  Dee.  I>is.  I  157.*] 

a  HABrrSB  AND  Bbsvant  (I  289*)— Mkthodb 

0¥  Work— Question  of  Fact. 

Whether  an  injured  serranC  in  performing 
his  wotk  adopted  the  more  dangerous  methoo 
of  two  or  more  ways  to  do  die  wotk  Is  a  ques- 
tion «t  fact 

[E9d.  Note.— For  other  cnsee,  see  Master  and 
Servant,  Cent  Dig.  fiS  1089-1182;  Dee.  Dig. 
i  289.*] 

On  Petition  for  Rehearing. 

7.  MABTBB  and  SKBVAITT  (I  291*)— INJUBIU 

TO  Sebvaut— Refubai.  or  Bxquxst. 

In  an  injury  notion  by  a  servant^  wliere 
no  claim  was  made  that  plaintiff  was  not 
chargeable  with  knowledge  of  ^'notice  and  rules" 
of  the  master,  signed  by  plaintiff  and  introduced 
in  evidence,  his  contention  being  that  the  con- 
tents of  the  writing  did  not  constitute  warning 
of  the  particular  defect  caaslng  the  injury,  it 
was  not  error  to  refuse  a  chaB^  that  the  serv- 
ant was  bound  to  read  the  instructions  and 
warning  which  were  delivered  to  him  by  the 
master,  and  was  diaigeahie  with  Itnowledge 
of  all  contained  therein  pertaining  to  the  ac- 
ti<m,  though  he  had  not  read  it,  especially  where 
the  court  chai^^  that  the  servant,  when  be 
signed  the  writing,  had  waming  of  the  matters 
therein  set  out,  and  that  the  jury  should  con- 
sider it  for  that  purpose,  and  that  if  plaintiff 
had  been  giv«i  reasonable  notice  so  that  a  rea- 
sonably prudent  person  would  have  known  it, 
he  would  be  deemed  to  have  constructive  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  M^ter  and 
Servant,  Cent  Dig.  If  11S3-1147;  Dec.  Dig.  f 
291.*] 

8.  TniAi,  (H  260,  267*)— Dtttt  to  Ihstbuct. 

While  parties  are  entitled  to  charges  on 
the  law  applicable  to  the  case,  and  it  is  the 
court's  duty,  when  seasonably  requested  In  writ- 
ing by  either  party,  to  instmct  upon  any  issue, 
the  court  need  not  follow  the  exact  language 
of  the  requests ;  but,  if  it  clearly  and  ^irreotly 
states  the  law  in  its  general  charge  applicable 
to  the  points  and  issues  covered  by  the  requests, 
it  Is  sufficients 

[Ed.  Note.— For  other  cmcs,  see  Trial,  Gent 
Dig.  H  tf68HI72;  Dml  Dig.  ff  200,  267.*] 

Appeal  from  District  Oonrt,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  George  Harold  Speight  against 
tbe  Rocky  Mountain  Bell  Telephone  Company 
and  another.  Judgment  for  plaintiff,  and  the 
mentioned  defendant  appeals.  Affirmed. 

Howat  St  Macmlllsn  and  George  Y.  Wallace, 
Jr.,  tar  appetlant  W.  R.  Hntchliuon  and  A. 
R.  Barnes,  for  nqtondait. 

McCARTT,  J.  PlalAtltr  brought  this  action 
against  the  Rocky  Mountain  Bell  Telephone 
C<Hnpany,  hereinafter  referred  to  as  the  Tele- 
phone Company,  and  the  Utah  Light  &  Rail- 
way Company,  hereinafter  referred  to  as  tbe 
Utah  Light  Oorapany.  to  recover  damages  for 


■  Spiking  T.  Consol.  Rf.  A  Power  Co.,  33  Utah,  S13, 
n  Pac.  838;    HIcker  y-  Railroad.  S9  UUb,  S94,  8S 
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pCTSonsl  Injorles  allied  to  have  been  sustain- 
ed by  plaintltr  through  the  negligence  of  said 
companies,  while  be  was  at  work  for  the  Tele- 
phone Comitany  on  one  of  Its  lines  of  tele- 
phone poles  and  wires  In  Salt  Lake  City, 
Utah.  The  Utah  Light  Company,  by  virtue 
of  a  certain  contract  which  it  had  with  the 
Telephone  Company,  strung  and  maintained 
one  of  its  large  feed  wires,  carrying  a  heavy 
voltage  used  for  lighting  streets  and  residen- 
ces, upon  and  along  the  line  of  telephone  poles 
oh  which  plaintiff  was  worldng  at  the  time  he 
was  injured.  Defendants,  among  other  de- 
fenses set  up,  pleaded  contributory  negligence 
on  the  port  of  platntlfl.  The  cause  was  tried 
to  a  Jury,  who  rendered  a  Terdict  In  favor  of 
plaintiff  and  against  the  Telephone  Company 
for  the  sum  of  $15,000,  and  In  favor  of  the 
Utah  XJght  Company,  "no  cause  of  actlou." 
Judgment  was  entered  on  the  verdict  In 
favor  of  plaintiff  for  $15,000.  The  Telephone 
Company  made  a  motion  for  a  new  trial,  and, 
on  the  hearing  of  the  motion,  the  court  made 
and  entered  an  order  that,  unless  plaintiff 
within  SO  days  should  file  a  written  consent 
to  a  reduction  of  the  Judgment  from  |15,000 
to  $10,000,  the  motion  for  a  new  trial  would 
be  granted.  The  plaintiff,  within  the  time 
specified,  filed  with  the  clerk  his  written  con- 
sent to  the  reduction  of  the  Judgment  from 
$15,000  to  $10,000,  and  the  Judgment,  as  thus 
modified,  was  allowed  to  stand.  From  the 
Judgm^t,  as  modified,  the  Telephone  Com- 
pany prosecutes  this  appeal. 

At  the  time  plaintiff  received  the  injuries 
complained  of,  he  had  been  in  the  employ  of 
the  Telephone  Company  for  nearly  two  years. 
When  he  commenced  working  for  the  com- 
pany (May  12,  1005),  he  had  no  experience 
whatever  in  the  telephone  busineBs,  either 
as  laborer  or  otherwise,  and  he  so  informed 
the  company.  While  there  Is  an  apparent 
conflict  in  the  evidence  as  to  plaintiff's  age, 
the  great  preiranderance  of  the  evidence 
tends  to  show  that  he  was  a  little  less  than 
19  years  old  when  he  entered  the  service  of 
the  Telephone  Company,  and  not  quite  21 
years  of  age  when  he  received  the  Injuries  of 
which  be  complains.  He  was  first  employed  as 
a  helper  In  InstoJling  telephones  in  buildings. 
This  work  consisted  ln^"Just  hanging  them  on 
the  walls."  He  worked  as  a  helper  for  a 
short  time,  and  then  he  was  put  to  work  In 
the  terminal  room.  PlaintUTs  duty  while 
working  In  the  terminal  room  was  to  test  the 
different  lines  of  wires;  that  Is,  be  would 
answer  tbe  calls  of  the  linemen  who  were 
sent  out  by  the  "trouble"  department  to  re- 
pair the  wires,  and  with  a  voltmeter  test  tbe 
lines  undergoing  repair.  His  duties  while 
working  In  the  terminal  room  were  similar  to 
those  of  an  ordinary  operator.  The  wires  he 
was  called  upon  to  test  carried  but  a  small 
voltage,  and  were  not  dangerous  to  human 
life  or  safety.  In  the  latter  part  of  the  year 
1906  plaintiff  left  the  terminal  room  to  do 
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cmtelde  work,  and  received  a  release  from  the 
department  In  which  he  had  theretofore  been 
working.  After  he  left  the  terminal  room  he 
assisted  for  a  short  time  In  the  work  on 
cables  underneath  the  gronnd,  which  was  car- 
ried on  through  manholes.  He  was  then  put 
to  work  as  helper  under  a  Mr.  Doolan,  who 
was  cable  splicer  acting  under  a  Mr.  Ruttle, 
foreman  of  that  department  He  had  had  no 
experience  In  this  line  of  work,  and  up  to  this 
time  he  had  done  no  work  nor  performed  any 
service  for  the  company  in  which  It  was  neo 
essary  for  him  to  climb  poles.  His  work  un- 
der Doolan  consisted  merely  of  pushing 
around  a  two-wheeled  handcart,  In  which  was 
a  small  furnace  to  melt  solder  and  In  which 
the  tools  used  by  Doolan  In  the  business 
were  k^t  and  moved  from  place  to  place 
as  the  work  progressed,  and  In  attending 
to  various  other  duties,  such  as  keeping  the 
furnace  In  the  cart  burning,  and  passing 
tools  to  Doolan  while  at  work  on  the  poles. 
While  working  In  this  department,  plaintiff,  at 
Doolan's  request,  climbed  a  few  poles  for  the 
purpose  of  testing  the  telephone  wires.  These 
poles  upon  which  he  worked  were  poles 
upon  which  there  were  no  electric  light  wires 
or  feed  wires.  When  he  bad  been  at  work  In 
this  department  about  four  or  five  weeks,  he, 
at  Doolan's  request,  climbed  one  of  the  Tele- 
phone Company's  poles  situated  at  the  junc- 
tion of  Center  street.  First  North  and  Main 
streets  for  the  purpose  of  testing  some  of  the 
telephone  wires  strung  tt^ereon.  This  was  a 
35-foot  pole,  with  a  cable  box  fastened  to  the 
south  side  of  It  about  8  or  9  feet  from  the 
top.  Numerous  telephone  wires  were  connect- 
ed with  this  cable  box,  and  tests  were  made 
from  It  The  box  was  about  3  feet  In  length 
and  about  1  foot  In  width,  and  the  bottom 
of  It  was  about  26  or  27  feet  from  the  ground. 
There  was  also  a  platform  or  seat  attached 
to  the  pole  about  18  inches  below  the  box, 
and  directly  In  front  of  It  From  the  face 
of  the  pole  to  the  inside  edge  of  the  platform 
there  was  a  space  of  about  16  Inches,  and  the 
space  between  the  Iron  braces,  or  arms  sup- 
porting the  platform  was  abont  11  Inches. 

It  Is  contended  by  counsel  for  appellant 
that  the  space  between  the  Inside  of  the  plat- 
form and  the  pole,  and  between  the  two  bra- 
ces upon  which  strips  of  wood  were  placed  to 
construct  the  platform,  was  10  by  16  inches. 
In  other  words,  It  is  contended  on  behalf 
of  appellant  that  plalntltT,  while  sitting  on 
the  platform,  "had  a  space  of  10  by  16  inch- 
es, with  the  box  in  no  way  interfering,  In 
which  to  place  his  feet  and  legs."  On  the 
other  hand,  respondent  contends  that  the 
space  did  not  exceed  11  by  11  Inches.  We 
think  It  Is  Immaterial  as  to  which  side  Is 
correct  on  this  point  as  the  difference  in  the 
two  estimates  is  not  sufBdent  when  consider- 
ed In  connection  with  all  the  other  facts  and 
circumstances  disclosed  by  the  record,  to  af- 
fect the  result  of  the  case.  There  were  two 
arms,  each  of  which  was  about  7  feet  In 
length,  on  the  south  side  of  the  pole  beneatii 
the  platform.  These  extended  east  and  west 


One  of  the  arms  was  11  or  12  Inthes  Immedi- 
ately below  the  platform,  and  had  five  wires 
strung  to  it  two  on  the  west  side  of  the  pole, 
and  three  on  the  east  side.  The  nearest  wire 
to  the  pole  on  the  west  side  was  about  7 
or  8  Inches  west  of  the  platform.  This 
wire  was  suE^rted  by  an  insulator  attached 
to  the  arm,  which  raised  the  -wire  about  3 
inches  above  the  arm,  so  that  the  wire  was 
abont  9  or  10  Inches  below  and  7  or  8  inches 
west  of  the  platform.  It  was  a  high-voltage 
wire  and  carried  4,400  volts,  and  was  what  is 
known  as  a  primary  or  feed  wire.  It  btiong- 
ed  to  the  Utah  Light  Company.  This  com- 
pany had  another  primary  or  feed  wire 
strung  to  this  arm  of  the  pole,  but  it  was 
about  3  feet  east  of  the  platform,  and 
practically  out  of  reach  of  a  person  sitting  on 
the  platform.  The  Utah  Light  Company  also 
had  three  other  wires  strung  to  the  arm  of 
the  pole,  each  of  which  carried  from  45  to  70 
volts.  The  other  arm  of  the  pole  was  about 
6  or  7  Inches  below  the  arm  first  men- 
tioned. On  this  lower  arm  there  were  two 
wires,  making  in  all  seven  wires  that  were  In- 
sulated and  attached  to  the  two  arms.  These 
electric  light  wires  were  all  of  about  the  same 
size,  and  were  placed  upon  Insulators  of 
about  the  same  size  and  appearance,  and  all 
carried  currents  of  electricity.  The  only  way 
one  could  tell  the  primary  or  feed  wires  from 
the  balance  of  the  electric  light  wires  strung 
to  the  pole  in  question  was  by  tracing  them 
from  a  transformer  and  there  was  no  trans- 
former on  the  pole  to  where  the  platform 
mentioned  was  attached.  Doolan,  the  cable 
splicer  under  whom  plaintiff  worked,  testified 
that:  "Even  with  his  [Doolan's]  experience 
he  could  not  without  some  Instructions  or 
notice,  tell  which  of  the.  Utah  Light  Com- 
pany's wires  carried  high  voltage."  These 
electric  iight  wires  were  weather-worn,  and 
the  Insulation  on  the  primary  or  feed  wire 
nearest  the  pole  on  the  west  was  worn  and 
defective.  Besides  these  electric  light  wires 
there  were  two  large  cables  mnnlng  down  the 
pole  on  either  side  of  the  cable  box.  One  of 
the  cables  came  down  the  pole  from  above, 
and  entered  the  center  of  the  cable  box  near 
the  bottom  of  the  lower  edge,  and  took  op 
some  of  the  space  between  the  platform  and 
the  box. 

Under  these  conditions  Doolan,  on  January 
26, 1907,  at  about  4  :dO  o'clock  p.  m.,  sent  the 
plaintiff  up  the  pole  In  question  to  make  cer- 
tain tests  that  had  been  ordered  by  the  super- 
intendent of  the  department  In  which  they 
were  working.  The  'evidence  shows  that 
"there  was  a  heavy  snow  falling — ^very  wet 
snow— and  it  was  rather  a  dark  day."  Plain- 
tiff climbed  up  the  pole,  seated  himself  on  the 
platform  with  his  1^  astride  of  It,  that 
Is,  his  legs  extended  downward  from  the  out- 
er edges  of  the  platform.  While  in  this  posi- 
tion he  unlocked  the  door  of  the  cable  box, 
and,  by  the  use  of  a  transmitter  and  receiver 
of  a  small  telephone  set  which  he  carried 
with  htm,  made  connection  through  the  box 
witb  th«  home  office^  and  whQa  waiting  for  a 
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nsponse^  and  vbDe  tacddlng  In  bla  band  the 
receiver  of  this  telephone  eet,  fate  left  leg 
came  In  contact  with  the  current  <tf  tiectiid- 
tj  pasting  along  and  through  the  primary  or 
feed  wire  nearest  the  pole  on  the  mat  Jast 
prior  to  the  Injnrj  he  looked  down  at  the 
wire,  and  his  leg  was,  so  be  teetlfled,  aboat 
4  indies  from  the  wire;  Plaintiff  was  ren< 
dered  nnconsdons  by  titie  omtact  His  left 
hand  was  so  severely  bamed  that  he  had  to 
hare  It  amputated.  His  left  arm  was  bamed 
between  the  elbow  and  shoulder,  and  as  a  re- 
salt  It  became  wrf  much  shrnnkm.  His  left 
Ice  below  the  knee  was  bnmed  into  tiie  bone, 
and  a  portion  of  the  bone  was  taken  ont  He 
was  In  the  hospital  abont  8%  months,  and 
suffered  intense  pain,  and  at  the  time  nf  the 
trial  (March,  ]008>,  which  took  place  more 
tban  a  year  after  he  was  Injared,  he  was 
still  snfterlng  and  nndw  the  doctor's  care. 
Mr.  Doolan,  in*lor  to  the  accident  bad  been 
adrlsed  of  the  dangerons  condition  of  this 
feed  wire,  and  warned  "to  look  ont  for  the 
wire,  as  It  carried  4,000"  Tolts,  but  he  did  not 
adTlse  nor  warn  plaintiff  ot  the  wire  and  the 
heaTy  cnrrant  of  dectrleity  which  it  carried, 
and  irialntlff  had  no  Information  respecting 
the  dangers  of  this  pole,  exc^  ttie  geneial 
knowledge  he  luid  acquired  that  dectrlc  light 
wires  carrying  heavy  cnrrents  of  electricity 
are  dangerous. 

At  the  ccmclaslon  of  the  plaintiff^  evidence 
In  dilef,  tbe  Telephraie  Company  moved  the 
court  for  a  nonsuit  on  the  following  grounds : 
(1)  That  plaintiff  had  aRsnmed  the  risks  and 
dangers  to  ulilch  he  was  exposed ;  (2)  that  he 
was  guilty  of  negligence  which  pnnlmattiy 
eontritmted  to  the  accident;  and  ^  that 
there  was  a  fatal  variance  between  the  al- 
legations and  the  proof  adduced.  The  court 
orermled  the  motion.  When  the  evidence 
was  all  in.  and  both  sides  had  rested,  the 
telephone  company  ai&ed  for  a  directed  ver- 
dict of  "no  cause  of  action"  In  Its  favor.  Tbe_ 
refusal  of  Ibe  court  to  direct  a  verdict  as  re-' 
qneeted,  and  tbe  overruling  of  the  motion  for 
a  nonsuit,  are  assigned  as  errors.  These  as- 
signments Involve  the  only  questions  present- 
ed on  this  aiq)eal  that  contain  merit  sufficient 
to  entitle  them  to  consideration. 

We  shall  first  consider  the  queation  of  the 
alleged  variance  between  the  allegations  of 
the  complaint  and  the  evidence.  The  fol- 
lowing Is  the  auction  of  the  cranplalnt  cov- 
ered by  the  assignment  of  oror:  'That  at 
said  time,  without  fault  on  plaintiff's  part, 
the  left  1^  of  this  plaintiff  touched  against 
said  f«ed  wire  at  said  point  of  defective  in- 
sulation ;  tbat  by  reason  of  said  deftetlve  In- 
sulation of  said  ffeed  wire,  an  electric  current 
of  about  ^400  volts  passed  from  said  teed 
wire  through  the  body  and  left  arm  and  left 
leg  of  this  plaintiff.*'  At  the  trial  plaintiff 
introduced  evldmce  tending  to  «how  that 
tiectrtrity  wUI  Jnmp  or  are  a  distance  of 
three  or  four  inches  tnm  Oie  wire,  and  that, 
oa  the  occasion  referred  to,  plaintiff  recced 
hii  lint  aboek  before  any  part  nt  his  body 


came  In  actual  Qpntact  wllb  the  wire.  Thl» 
evl^nce^  aivellant  insists,  was  at  variance 
wltb  Ibe  foregoing  allegation  of  the  com- 
plaint We  do  not  think  tiie  contention 
sound.  But;  evm  If  the  evidence  were  con- 
strued to  be  at  variance  with  the  allegation 
of  the  con^Aalnt  the  variance  wonld  be  Im- 
material. One.  of  the  grounds  npim  whldi 
plaintiff  based  his  right  to  recover  was  the 
alleged  detective  insulation  of  the  primary  or 
fted  wire  mentl<Hied.  Of  this  appcaiant  bad 
notice,  because  it  la  alleged  "that  the  Insula- 
tion of  said  feed  wire,  at  and  near  said  pole^ 
bad  become^  and  was  during  all  the  times 
herein  mentiknied,  partially  worn  and  defect- 
ive, and  tbat  1^  reason  tiiereof,  at  all  said 
times,  (be  said  current  of  electricity  passing- 
through  said  fded  wire  could  and  would  pass 
to  bodies  of  persons  coming  in  nmtact  with 
said  feed  wire  at  said  point"  And  It  is 
fnrthar  alleged  that  appellant  "had  knowl- 
edge during  all  ssld  times  of  tbe  said  de- 
fbettve  condition  ot  the  insolation  of  said 
feed  wire;  •  •  •  that  during  all  aald 
times  said  defmdant  negligently  and  care- 
lessly permitted  the  said  feed  wire  to  remain 
attatAed  to  ssld  pole,  as  aforesaid,  and  to  re- 
matai  with  said  defective  insulation."  It  is 
also  alleged  that  appellant  ''neglUtently  and 
carelessly  failed  and  neglet^  to  *  *  * 
warn  plaintiff  <it  the  danger  to  himself  in  com- 
ing in  contact  with  said  feed  wire  at  said 
place  of  defective  insulatUm."  Under  these 
auctions  appellant  could  not  have  been 
misled  by  proof  that  plalntUFs  body  recdved 
tta  current  of  electricity  csrrled  the  feed 
wire  btfore  his  leg  came  In  actual  physical 
contact  with  the  wire  at  the  point  of  the  al- 
leged defective  Insnlstion.  In  fact  no  claim 
Is  msde  that  appellant  was  misled  or  preju- 
diced  by  Ibis  evidence.  Oounsel  fbr  amwllant 
simply  assert  that  there  was  a  variance,  and 
that  "plaintiff  was  permitted  to  recover  upon 
a  cause  of  action  entire  different  frmu  that 
set  up  In  the  complaint"  As  we  have  point- 
ed out  one  of  the  acts  of  negligence  charged 
in  the  complabit  was  tbe  maintaiance  Igr  ap- 
pellant  of  a  defective  feed  wire  heavily  charg- 
ed with  electricity  upon  one  of  its  poles  and 
In  dose  proximity  to  wliere  jdatntlff,  under 
the  direction  of  appellant  was  at  work  when 
he  received  the  Injuries  complained  of.  TtuA 
the  evidence  ctmiplalned  of  tended  to  prove 
this  allegation— that  is,  the  alleged  dtfectlve 
Insulation  of  the  feed  wire— and  also  the  al- 
legation tint  the  accident  cmnplalned  oi  was 
due  to  the  maintenance  of  this  feed  wire  In 
Its  alleged  defective  ccmdltttm,  Is  too  i^aln 
to  admit  of  discussion.  Or,  to  state  it  negative- 
ly, the  evidence  objected  to  in  no  soise  tended 
to  prove  any  act  or  omission  of  appellant  not 
alleged  in  ti»  complaint  But  assuming,  for 
tbe  sake  of  argumoit  tiiat  there  was  a  vari- 
ance, It  was,  as  we  have  stated,  immatolal, 
because  the  record  shows  that  appellant  could 
not  have  beoi  misled  or  iwejndiced  by  it 

Section  8001,  Oomp.  Laws  1007,  provides! 
*1Xo  varianee  between  the  allegattons  In  a 
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pleading  and  the  proof  Is  to,  be  deemed  mate- 
rial, unless  It  bas  actually  mlaled  tbe  ad- 
verse party  to  big  prejudice  In  maintaining 
bis  action  or  defense  upon  the  merits."  In 
tbe  case  of  Mining  Co.  t.  Mining  Co.,  6  Utah, 
3,  11  Pac.  S16,  this  court,  in  harmony  with 
the  foregoing  provisions'  of  tbe  statute,  held 
that  "a  variance  between  the  allegations  and 
tbe  evidence,  wblcb  ought  not  to  mislead  the 
appellant  to  its  prejudice,  is  no  ground  for 
reversal."  Culmer  v.  Cllft  14  Utah,  286,  47 
Pac.  85 ;  Rolman  v.  Pleasant  Grove  City,  8 
Utah,  78,  30  Pac.  72;  8  Bates,  Pi.  &  Pr.  2278- 
22^,  and  cases  dted ;  8  Words  and  Phrases, 
7285.  Furthermore,  It  was  the  duty  of  appe- 
lant to  furnish  respondent  with  a  reasonably 
safe  place  to  perform  tbe  work  required  of 
him  under  his  contract  of  employment,  and 
this  evidence  tended  to  show  that  appellant 
was  negligent  in  this  respect.  When  respond- 
ent first  entered  tbe  service  of  appelant  be 
was  furnished  with  a  copy  of  appellant's 
"Notice  and  Rules"  to  the  employes.  The  no- 
tice provides.  Id  part  as  follows:  "Linemen 

*  *  *  troublemen,  splicers  and  other  em- 
ployes of  this  company  having  occasion  to 

*  *  •  work  with  or  about  telephone  ap- 
I)aratus  generally,  are  hereby  warned  of  such 
dangers  as  surround  their  employment;  es- 
pecially the  fact  that  *  •  •  all  wires 
<guy  wires  included),  whether  on  the  com- 
pany's poles  or  adjacent  thereto,  may  be,  or 
may  become  chained  wltb  beavy  currents  of 
electricity  dangerous  to  life,  and  that  the 

*  *  *  wires,  platforms,  brackets  and  other 
fixtures  on  or  about  poles,  and  hitches  on 
buildings,  because  of  their  character  and  ex- 
posed positions,  are  liable  to  become  *  *  * 
dangerous,  unknown  to  tbe  management 
Employ^  are  therefore  instructed  to  Inspect 
each  pole  before  climbing  or  working  on  or 
about  tbe  same,  and  to  carefully  test  the 
safety  and  security  of  the  wires  and  fixtures 
before  working  thereon,  *  *  *  and  to 
note  that  all  trolley  wires  and  their  feed 
wires,  and  electric  light  and  power  wires,  in- 
cluding all  guy  wires,  whether  insnlated  or 
not,  are  liable  to  be  charged  with  heaivy  cur^ 
rents  of  electricity  and  mky  be  dangerous 
from  contact  or  connection,  whether  direct 
or  indirect.   All  employes  are  forbidden  to 

*  *  *  work  in  unsafe  places,  the  usual 
risks  of  their  employment  of  course  excepted. 

It  is  strenuously  urged  that,  respondent 
having  thus  been  warned  of  tbe  danger  of 
coming  In  contact  with  electric  Mght  wires, 
be  Is,  as  a  matter  of  law,  precluded  from  re- 
eorerlng  In  this  action.  When  respondent 
went  to  work  for  appellant  on  Its  lines  of 
telephone  poles  and  wires,  he  assumed  the  or- 
dinary risks  and  hazards  that  ordinarily 
arise  from  snd  are  incident  to  this  kind  of 
employment,  and  such  dangers  as  are  obvious 
aud  apparent  This  assumption  of  risk,  bow- 
ever,  did  not  include  tbe  extra  risks  and 
hazards  that  might  arise  from  tbe  failure  of 
appellant  to  use  ordinary  and  reasonable 
care  to  laeff  tbe  wires,  carrying  beavy  cnr- 


rents  of  electricity  strong  upon  ita  poles,  prop- 
erly Insulated  at  and  In  the  vicinity  of  where 
respondent  was  at  work,  unless  these  extra 
dangers  were  pointed  out  to  Mm.  Under 
well-settled  principles  of  law  the  servant 
never  assumes  tbe  risks  and  dangers  Incident 
to  and  growing  out  of  the  ma«ter's  ne^i- 
gence,  unless  such  dangers  are  obvious  or 
have  been  pointed  out  to  the  servant,  and  be 
is  thereby  advised  of  their  existence.  No 
claim  Is  made  that  respondent  was  advised, 
or  that  be  had  any  knowledge  of  the  defective 
condition  of  the  Insulation  of  tbe  feed  wire; 
but,  on  tbe  contrary*  the  record*  affirmatively 
shows  that  be  did  not  know  of  this  defect 
and  tbe  unusual  dangers  arising  therefrom. 
Nor  was  this  extra  danger  obvious  and  ap- 
parent Nor  is  appellant  necessarily  exoner- 
ated from  liability  by  virtue  of  the  clause  in 
its  "Notice  and  Rules"  that  "electric  light 
and  power  wires  •  •  •  whether  insulat- 
ed or  not  •  •  •  may  be  dangerous."  The 
fact  that  the  feed  wire  in  question  was  In- 
sulated was,  In  efCect,  notice  to  the  re^nd- 
ent  that  he  might  rely  upon  whatever  safety 
and  protection  tbe  insulation  of  wires  fur- 
nishes and  secures  to  the  linemen  end  pthers 
working  on  or  about  the  poles  on  which 
wires  of  this  kind  are  strung.  Therefore  the 
contention  that  respondent,  as  a  matter  of 
law,  assumed  tbe  risks  and  hazards  to  which 
he  was  exposed,  including  the  extra  dangers 
which  arose  from  the  Imperfect  insulation  of 
the  feed  wire,  cannot  be  upheld. 

In  tbe  case  of  Postal  Tel^raph-Cable  Co. 
V.  Likes,  225  III.  249,  80  N.  E.  130,  tbe  plain- 
tiff, who  was  an  experienced  lineman,  was 
injured  while  climbing  a  pole  belonging  to  an 
electric  railway  company,  by  coming  In  con- 
tact with  a  high  voltage  wire,  which  was  at- 
tached to  tbe  pole,  and  a  Jut^meot  in  favor  of 
plaintiff  was  upheld.  In  the  course  of  tbe 
opinion  the  court  says:  "Although  the  duty  of 
Inspection  of  wires  and  poles  upon  and  around 
'which  a  lineman  is  workli^  may  ordinarily 
be  upon  such  lineman,  where  his  knowledge 
or  previous  experience  Is  such  that  be  may 
know  and  appreciate  tbe  danger  to  which 
he  Is  exi>osed,  yet  where  tbe  master  knows  of 
peculiar  and  imusual  dangers  which  a  lineman 
will  encounter  in  the  performance  of  certain 
work,  or  bas  reason  to  anticipate  the  presence 
of  such  danger,  and  the  danger  Is  of  such  a 
nature  that  tbe  servant,  from  lack  of  knowl- 
edge, may  not  appreciate  or  understand  it,  the 
master  owes  tbe  servant  the  duty  of  warning 
him  of  such  danger.  4  Thompson's  Commen- 
taries on  tbe  Law  of  Negligence,  f  4118.  The 
master's  duty  In  each  case  must  necessarily  de- 
pend upon  the  ability  of  tbe  servant  to  rec- 
ognize and  appreciate  the  danger  which  be 
will  encountOT  in  the  performance  of  his 
work,  and  the  master  cannot  act  upon  the  as- 
sumption that  the  servant,  being  a  man  of 
average  intelligence,  will  recognize  and  ap- 
preciate latent  and  hidden  dangers  which 
cannot  be  discovered  by  ordinary  inspection, 
and  of  which  the  aeivaot  bam  no  fcnowlfidg*-" 
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It  Is  also  contended  on  behalf  of  appellant 
tbat  res[>0Ddent  could  have  avoided  cmnlns 
in  contact  witb  the  feed  wire  by  placing  bis 
feet  and  le^  between  the  braces  and  letting 
them  bang  down  between  the  inner  edge  of 
the  platform  and  tbe  pole,  Instead  of  sitting 
astride  tbe  platform  and  permitting  Mb  feet 
and  legs  to  hang  over  the  outer  edges  of  the 
seat,  and  that  therefore  respondent,  having 
adopted  "the  easy  and  dangerous  way  rather 
than  a  way  that  was  more  troublesome  but 
safe,  or  safer,"  In  which  to  perform  his  work, 
he  cannot  recover.  The  evidence,  however> 
without  conflict,  shows  that  it  was  tbe  custom 
of  the  experienced  linemen  In  appellant's  em- 
ploy to  sit  astride  of  these  platforms  wh&x 
making  testa  from  cable  boxes  situated  simi- 
larly to  the  one  In  question.  >Mr.  Sheeley,  an 
experienced  lineman,  was  called  as  a  witness, 
and  testlfled  on  this  point  as  follows :  "There 
was  a  custom  during  all  the  time  tbat  I  work- 
ed for  the  company,  and  ever  since,  of  employ- 
ea  standing  and  sitting  on  tbe  cable  plat- 
forms with  both  legs  over — one  leg  over  and 
one  1^  here.  They  adt^ted  the  position  on 
tbe  platform  to  suit  the  circumstances.  I 
don't  know  that  I  ever  sat  with  both  legs 
between  the  brackets,  or  ever  saw  anybody 
sit  that  way.  There  was  always  one  1^  out- 
side tbat  I  saw."  Upon  this  point  tbe  court 
Instructed  the  jury :  "If  you  find  from  a  pre- 
ponderance of  tbe  evidence  tbat  plaintiff,  in 
performing  his  work  upon  tbe  pole  where  he 
was  working  when  be  received  his  injury, 
adopted  tbe  most  dangerous  method  of  two  or 
more  waya  of  perfonnlng  his  labor,  and  that 
a  reasonably  safe  way  was  open  and  obvious 
to  him,  and  tbat  he  selected  the  more  danger- 
ous way  with  knowle^^  actual  or  constmc- 
tJve,  of  the  fact  that  It  was  more  dangerous, 
and  that  a  reasonably  prudent  person  <tf  bis 
age  and  experience,  la  the  exercise  of  due 
care,  woqM  not  have  adopted  sucb  metbod 
of  working  upon  said  pole,  your  verdict  mast 
be  in  favor  of  the  defendant,  no  cause  of  ac- 
tion." Tbe  question  as  to  whether  respond- 
ent. In  performing  his  work,  adopted  tbe 
most  dangerous  method  of  two  or  more  ways 
of  performing  his  work,  beli^  one  of  fact, 
and  the  court  harli^  submitted  it  to  the  jury, 
and  pxaperlj  so,  and  the  Jury  having  found 
tbat  Issne  in  favor  of  respondent,  we  are  con- 
cluded    the  finding. 

We  find  no  error  In  the  record.  The  judg- 
ment is  therefore  afllrmed,  with  costs  to  re- 
spondent 

STRjIUP,  C  J.,  and  FRICK,  J.,  concur. 

On  Petition  fOr  Behearlug. 

McGARTT,  J.  Counsel  for  appelant  have 
filed  a  petition  for  a  rehearing.  Tbe  ground 
upon  which  they  ask  for  a  reargument  is 
that  certain  questions  raised  and  presented  by 
their  assignment  of  errors  are  not  discussed 
la  the  opinion  filed  In  tbe  case.  In  connection 
with  the  questions  discussed  in  the  opinion  tbe 


matters  now  referred  to  by  counsel  were  by 
OS  given  due  attention,  and.  as  stated  in  the 
opinion,  we  did  not  regard  them  as  being  of 
"sufficient  merit  to  entitle  tbnn  to  considera- 
tlon."  To  state  our  position  more  <3eariy, 
we  did  not  deem  tbem  of  snfflclent  impor- 
tance to  warrant  discussion  in  the  opinion. 
We  have  again  carefully  reviewed  the  entire 
case,  including  the  questions  discussed  by 
counsel  in  tbe  petition,  and  are  still  of  tbe 
opinion  tbat  tbe  record  contains  no  error 
prejudicial  to  tbe  rights  of  aw«llant,  and 
that  the  Judgment  ought  to  be  affirmed.  We 
have  decided,  however.  In  view  of  tbe  elabo- 
rate brief  filed  in  support  of  the  petition,  and 
tbe  earnestness  witb  which  counsel  have 
argued  tbe  proposiUons  therein  contained, 
to  briefly  review  and  discuss  the  questions 
'  raised  by  the  assignment  of  errors,  and  which 
we  omitted,  bat  not  inadvertentlyt  to  discuss 
la  the  opinion. 

One  of  the  Issues  in  tbe  case  was  whether 
plaintiff  had  notice  of  the  dangers  to  which 
he  was  exposed.  Tbe  complaint  alleged 
tbat  he  had  no  notice,  and  was  not  warned 
of  the  defective  Insulation  of  ^the  wire  with 
which  plaintiff  came  In  contact.  Tbe  an- 
swer denied  this  allegation,  and  affirmatively 
alleged  that  plaintiff  bad  notice  and  was 
warned  of  all  dangers  to  which  he  was  ex- 
posed while  at  work  as  a  lineman  for 
defendant  In  support  of  this  all^tion 
of  the  answer  defendant  introduced  in 
evidence  a  copy  of  Its  "Notice  and  Rules" 
to  Its  employes,  the  material  parts  of  which 
are  incorporated  In  the  opinion  filed  In  tbe 
case.  Plaintiff  was  provided  with  a  copy  of 
tbe  notice  and  rules  when  he  first  entered  the 
service  of  defendant  On  cross-examination  be 
was  interrogated  by  counsel  for  defendant  re- 
specting his  knowledge  of  tbe  contents  of  the 
notice.  His  testimony  on  such  cross-examina- 
tion was.  In  part,  as  follows:  "Q.  Therefore 
you  took  it  and  read  It  and  filled  it  in  and  sign- 
ed your  name?  A.  I  don't  believe  I  ever  read 
it  I  don't  know  one  word  that  is  in  it  Q. 
But  you  are  not  positive  you  didn't  read  it 
are  you?  A.  Well,  I  wouldn't  swear  to  It, 
but  I  am  almost  sure  I  didn't  read  it  Q. 
But  you  would  not  swear  to  it?  A.  No,  sir. 
Q.  How  did  you  know  what  to  write  if  you 
didn't  read  it?  A.  I  believe  I  read  this  part 
from  here  down.  Q.  He  gave  It  to  you,  and 
then  you  read  what  you  saw  fit  is  tbat  right? 
A.  No.  He  told  me  to  fill  In  tbe  vacancies. 
I  didn't  really  understand  whet  it  was  to 
sign  a  paper  at  that  time."  In  view  of  sucb 
testimony  the  defendant  requested  tbe  court 
to  charge  tbe  Jury  as  follows:  "The  jury  is 
Instructed  that  the  plaintiff  was  in  duty 
bound  to  read  tbe  instructions  and  warning 
which  were  delivered  to  him  by  tbe  defend- 
ant Telephone  Company  when  he  entered  Its 
employment  and  be  is  chargeable  with 
knowledge  of  all  that  is  contained  therein 
BO  far  as  It  pertains  to  this  action,  even 
though  he  may  not  have  read  it."  The  re- 
quest was  rtftURd.   No  dalm  was  made  at 
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the  trial,  by  the  pleadings  or  otherwise,  that 
plalntlil  was  not  chargeable  with  knowledge 
of  the  contents  of  the  writing  signed  by 
blm.  The  contention  made  by  plaintiff  In 
thait  regard  was  that  the  contents  of  the 
writing  did  not  constitute  notice  or  warning 
of  the  particular  alleged  defect  and  dangers 
which-  caused  the  lojnry,  or  at  least  were 
not  concluslTe  on  the  subject  The  docu- 
ment was  admitted  In  evidence  as  a  writing 
knowingly  and  freely  executed  by  plaintiff, 
and  as  charging  him  with  knowledge  of  ev* 
erythlng  therein  contained.  No  question  or 
controversy  having  arisen  as  to  whether  he 
signed  the  writing  with  knowledge  of  Its 
contents,  or  as  to  whether  he  was  bound  by 
it  because  he  did  not  read  it  before  he  sign- 
ed It,  as  testified  to  by  him,  no  error  was 
committed  in  refusing  the  request  Further- 
more, the  court  charged  the  Jury  as  follows: 
"Ton  are  Instructed  that  the  paper  introduc- 
ed In  evidence  the  said  defendant  Rocky 
Mountain  Btil  Tdephone  Company,  being 
Its  Exhibit  Ko.  2.  is  admitted  Mily  for  the 
purpose  of  showing  that  plaintiff,  at  the 
time  he  signed  the  same,  had  notice  and 
warning  of  tiie  matters  therein  set  out,  and 
It  can  in  no  way  be  cimsidered  by  you  as  a 
contract  releasing  the  said  Roclcy  Mountain 
Bdl  Telephone  Company  from  any  act  of 
negligence  on  its  port,  If  you  so  find,  under 
the  Instmctioiu  heretofore  given,  by  which 
the  plaintiff  was  Injured,  if  you  so  find. 
Such  a  release  would  be  contrary  to  public 
policy  and  Told."  Hie  court  here,  in  effect 
chaiged  the  Jury  that  plaintiff,  when  be  sign- 
ed the  writing,  had  notice  and  warning  of 
the  matters  therein  set  out,  and  tliat  the 
Jury  should  consider  it  for  that  purpose.  The 
defendant  had  the  benefit  of  the  writing  In 
evidence,  and  of  the  charge  of  tiie  court  that 
the  Jury  should  consider  It  as  showing  that 
the  plaintiff  had  notice  and  warning  of  the 
matters  therein  set  out  witiiont  restriction  or 
qualification,  and  r^i^ess  of  the  drcum* 
stances  under  which  it  was  signed.  The 
court  In  effect  stated  to  the  Jury  all  that 
was  contained  in  the  request.  In  the  re- 
quest it  was  stated  tbat  the  plaintiff  was 
cliarged  with  knowledge  of  the  contents  of 
the  writing  even  though  he  may  not  have 
read  it  In  the  lustructlon  given  the  court 
told  the  Jury  that  the  writing  was  in  evi- 
dence, and  should  be  considered  by  them  as 
showing  tliat  plaintiff  had  notice  and  warn- 
ing of  the  matters  Uiaein  set  out  The 
court  also  Instructed  the  Jury  that:  "Con- 
structive knowledge,  as  used  in  instruction 
No.  16,  would  mean  where  be  had  been  ^t- 
en  reasonable  notice;  and,  if  yon  find  from 
the  evidence  that  he  bad  hem  given  reason- 
able notice,  so  tbat  a  reasonably  prudent  per- 
son woidd  have  known  it  then  he  is  deemed 
to  have  constructive  notice  of  it*'  It  will 
therefore  be  se«i  tiiat  the  instructions  giv- 
en were  In  harmony  with  ttie  defendant's 


theory  of  the  case,  and  were  eveo  more  fa- 
vorable to  it  than  the  instruction  asked  for. 

While  it  Is  a  well-recognlxed  principle  of 
law  that  parties  to  an  action  tried  to  a  Jury 
are  entitled  to  have  the  Jury  Instructed  on  the 
law  applicable  to  the  case,  and  U  Is  the  duty 
of  the  court  when  seasonably  requested  In 
writing  by  either  party,  to  Instmct  the  Jury 
upon  any  issue  In  the  case,  yet  the  role  1b 
equally  welt  established  that  the  court  la  not 
bound  to  follow  the  exact  language  of  the  re- 
quest If  the  court  In  Its  general  chai^  to  th« 
Jury  clearly  and  correctly  states  the  law  ap- 
plicable to  the  points  and  Issues  covered  by  the 
requests,  It  is  sufficient  11  Ency.  PI.  &  Pr. 
247;  Spiking  v.  Con.  Ry.  &  P.  Co.,  83  Utah, 
318,  93  Pac.  838;  Hlckey  v.  Railroad,  29  Utah, 
894,  82  Pac.  29;  1  Spelling,  New  Tr.  ft  App. 
806. 

This  rule  Is  so  well  established  that  we 
deem  farther  citation  of  authorities  unneces- 
sary. 

In  conclusion  we  remark  that  the  instmo 
tlons  given  In  the  case,  when  conridered  as  a 
whole,  were  as  favorable  to  the  defendant  ae 
the  facta  In  the  case  warrant. 

For  the  reasons  stated  the  petition  tot  a 
rehearing  is  denied. 

STBAUPt  O.  J.,  and  FBIGK,  concur. 


BOARD  OF  COM'RS  OF  SHERIDAN 
COUNTY  V.  PATRICK. 

(Supreme  Court  of  Wyoming.    March  14, 

1910.) 

1.  Highways  (|  7*)— Pbescbiptioh— Advebb* 
Use— Vacaitt  and  Unoccdpieo  Land. 

Where  land  Is  vacant  and  unoccopied,  and 
remains  free  to  public  use  and  travel  until 
clrcumHtances  Induce  the  ownera  to  Inclose  it* 
mere  travel  across  it  by  the  public,  without  ob- 
jection ft<Ha  the  owner,  does  not  enable  the 
public  to  acquire  a  public  road  over  It  pre- 
acriptloD.  as  sudi  use  will  be  regarded  permit 
sible  and  not  adverse. 

[Ed.  Note.— For  other  cases,  sm  Hi^ways,. 
Cent.  Dig.  H  10-18;  Dec  Dig.  I  7.*] 

2.  HioHWATB  a  2*)  — PBBBCMPiioii  — Stat- 
utes. _ 

Neither  Rev.  St.  1899,  Sf  1900,  lOOT,  regu- 
lating the  establiahment  of  highways,  nor  aoy 
other  statute  In  the  state,  la  effective  to  make 
the  mere  use  of  a  road  by  the  public  ripen  into 
a  title  or  right  thereto  by  prescription. 

[Ed.  Note.— For  otiier  eases,  see  mghways^ 
Cent  Dig.  $  3;  Dec.  Dig.  I  2.*] 

8.  HlOHWATB    (f  I*)— PUBLICLT  TBAV«LEI> 

Roads— B^ABLisHHENT. 

Tb9  only  publicly  traveled  roada,  not  offi- 
dally  establisbed,  declared  to  constitute  public 
highways  are  those  designated  as  highways  on 
government  maps  or  iriats  of  record  in  any 
fand  office  of  the  United  States  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  1,  2;  Dec  Dig.  I  1.*] 
4.  HlOHWATS    {J  7*)— BSTABLISHMBin^PBS- 

BCBimvE  Use. 

The  public  cannot  acQuiie  a  highway  by 
alleged  prescriptive  use  over  vacant  and  unoe* 
et^ed  land  as  agahut  the  mere  silence  of  the 
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owoer,  nnlcn  In  addition  to  nw  the  county 
commlsslonen  have  assumed  control  and  ju- 
risdiction over  the  road  for  the  Btatntory  period 
of  limitation. 

[Ed.  Note.— For  other  cases,  sea  Hifhwayi, 
Cent  Dig.  H  10-18;  Dec.  Dig.  |  7.*] 

&  HioHWATs  Jl  8*)— Location— Road  Oveb 
Adjoinino  Propzbtt— Ubb. 

The  right,  if  any,  acquired  by  the  public 
to  use  a  road  over  vacant  onoccapied  land  Is 
independent  of  the  legality  of  proceedings  for 
tlw  location  d  a  roaa  along  a  section  line,  or 
the  qaestion  whether  any  such  proceedings  were 
had. 

[EA.  Note.— For  other  esses,  see  Highways, 
Geot  Dir  I  11;  Dec.  Dig.  I 

6.  EviDEKCE  (I  879*)— Field  Notes— Plats— 

Aunt  BNTICATION. 

Where  field  notes  and  plat  showing  a  high- 
way came  from  the  office  of  the  connty  clerk, 
and  were  of  record  in  his  office,  as  provided 
by  law,  they  were  public  records,  and,  having 
been  duly  anthenticated  ns  such,  were  admiii- 
Mble  in  evidence,  as  anthorixed  by  Rev.  St. 
1S09.  H  11B6.  1185-1187,  1916.  though  there 
was  no  evidence  as  to  where  they  originally 
came  from,  who  made  them,  or  how  they  came 
to  be  in  the  clerfc>  hauds. 

fEd.  Note.— For  other  cases,  m>e  Evidence, 
Cent.  Dig.  I  1656;  Dec  Dig.  >  379*1 

7.  HioHWATs  ({  17*)— EBTABLieHMENT— Evi- 
dence. 

Where,  in  a  suit  to  restrain  a  county  from 
reopening  a  traveled  road  over  plalntifTs  land, 
it  appeared  that  such  road  was  near  the  section 
line,  and  connected  at  each  end  with  a  road 
shown  by  a  map  and  certain  field  notes,  and 
was  a  part  of  the  road  as  traveled,  the  map 
and  field  notes  describing  the  road  along  the 
section  line  were  admissible  to  nhow  the  line 
of  the  road  In  question  as  officially  re<H)gDlsed, 
and  tending  to  explain.  In  connection  with  other 
facts,  the  use  of  plaintlffa  land  In  gnastlon  by 
the  public.  ^ 

TEd.  Note.— For  other  cases.  Me  Highways, 
Dec.  Dig.  I  17.*] 

8.  HI0HWAT8  <|  17*)— ESTABUBHlCgRT— I*U- 

ecRiPTioN— Evidence. 

In  a  suit  to  restrain  a  county  from  re- 
opening a  way  over  plaintiff's  land,  evidence 
held  insnfflcient  to  show  any  recognition  or 
control  of  the  way  by  any  board  of  county  com- 
missioners,  so  as  to  establish  a  highway  by  pte- 
scriptlon. 

_rEd.  Note.— For  other  cases,  see  Highways, 
Dec;  Dig.  1 17.«J 

On  rehearing.  Denied. 

Fop  former  opinion,  see  194  Pac.  631. 

POTTER,  a  J.  This  case  was  brought  to  en- 
join the  county  from  Interfering  with  a  fence 
built  Itr  plaintiff  Across  a  traveled  road  claim- 
ed b7  Uie  ooDDt7  to  be  fl  public  bi^way.  For 
the  reasons  stated  In  the  former  opinion  the 
Judgment  in  favor  of  the  plaintiff  was  affirmed. 
104  Pac.  &31.  A  petition  for  rehearing  has 
been  filed  on  behalf  of  the  plaintiff  In  error, 
the  board  of  county  commissioners.  It  seems 
to  be  BUppowd  that  the  principle  upon  which 
the  case  was  decided  will  tend  to  confnslon 
Su  the  matter  of  public  roads,  and  Interfere 
with  other  roads  in  a  similar  situation,  and 
it  is  stated  Id  the  brief,  in  support  of  the 
petition  for  rehearing,  that  this  case  is  un- 
important so  2|ir  oi  it  affects  tbe  particular 


road  In  oontroTeny,  but  that  It  was  brought, 
or  allowed  to  Jw  brought,  as  a  test  case  to 
have  settled  the  rnle  In  thhi  state  CQncemlug 
the  existence  of  a  public  highway  by  pre- 
scription. We  do  not  think  that  the  serious 
unfortunate  coosequenees  anticipated  by  coun- 
sel vlll  necessarily  resolt  from  tbe  dedslon 
heretofore  announced.  If  such  results  are 
possible,  It  Is  a  matter  easily  remedied  by  the 
Legislature,  If  deemed  proper.  We  moat  de- 
clare the  law  as  It  stands,  leaving  the  Legis- 
lature to  make  sot^i  chances  as  conditions 
may  seon  to  require,  The  rule  that  where 
land  Is  vacant  and  unoccupied,  and  remains 
free  to  public  use  and  travd  until  drcum- 
stances  induce  the  owners  to  Inclose  it,  the 
mere  travel  across  It  by  the  public  without 
objection  from  the  owner  does  not  enable  the 
public  to  acquire  a  public  road  over  tbe  same, 
but  that  sudi  use  will  be  regarded  as  merely 
permissive  and  not  adverse,  is  a  rule  which, 
as  said  In  a  Washington  case  cited  In  the  for- 
mer opinion,  seems  to  be  well  settled.  Wat- 
son V.  Board,  etc.,  38  Wash.  662,  80  Faa  201. 
It  is  unnecessary  to  rehearse  the  reasons  up- 
on which  the  rule  Is  founded. 

We  think  it  a  fact  that  In  the  earlier  days 
of  the  settlement  of  this  particular  section 
of  country  It  was  not  unusual  for  fences  to  be 
constructed  without  strict  regard  to  boundary 
lines  or  corners,  and  that  in  addition  to  pub- 
lic lands,  it  was  not  nncommon  for  land 
which  had  passed  into  private  ownership  to 
remain  open  and  nnlndosed.  Public  travel, 
according  to  convenience  across  such  unln- 
closed  lands,  was  unobstructed.  There  has 
never  existed  in  this  state  a  statute  to  the 
effect  that  the  mere  nse  of  a  road  by  the  pub- 
lic may  ripen  Into  a  title  or  right  thereto  by 
prescription,  but  In  some  states  there  Is  such 
a  statute,  which  Is  held  to  qualify  the  com- 
mon-law rule.  State  v.  Auchard,  22  Mont. 
14,  55  Pac  361 ;  Township  of  Madison  v.  Oal- 
lagher,  159  III.  105,  42  N.  E.  316.  In  the  case 
last  cited  it  was  said :  "Where  the  statute  ex- 
pressly says  that  use  of  the  road  as  a  high- 
way by  the  public  for  a  certain  number  of 
years  makes  It  a  public  highway,  we  cannot 
see  why  such  use  Is  not  evidence  of  as  high 
a  character  as  are  acts  of  recognition  by  the 
town  authorities."  And  again:  "Under  such 
a  statute  the  continued  and  uninterrupted  use 
*  *  *  for  the  statutory  period  must,  in 
the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  have  l>een  under  a  claim  of  right." 
The  same  liberality  has  not  t>eeD  shown  by 
our  L^slature  in  favor  of  a  right  by  pre- 
scription to  a  public  highway.  Until  1877  the 
only  statute  respecting  the  matter  was  one 
enacted  In  1860  by  the  first  territorial  Letris- 
latnre,  which  provided  as  follows:  "All  roads 
within  this  territory  shall  be  considered  pub* 
lie  hl^ways,  which  have  been,  or  may  here- 
after be,  declared  territorial  roads  by  act  of 
the  LegislatlTe  Assonbly,  or  which  luiTe  been 
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or  may  be,  declared  public  roads  by  tbe  board 
of  coun^  commissioners  of  any  connt;,  with- 
in sncb  county,  or  which  bare  been,  or  shall 
hereafter  be,  used  and  travded  by  the  public, 
so  that  tbe  same  would,  according  to  tbe 
course  of  the  common  law,  be  deemed  public 
highways."  Comp.  Laws  1876,  c.  102,  S  !■ 

In  1877  an  act  was  passed  providing: 
"That  the  board  of  county  commissioners  of 
the  several  counties  of  the  twrltory  of  Wy- 
oming shall  have  power  to  adopt,  and  by  res- 
olution entered  of  record,  appropriate  to 
county  and  public  uses  any  road  or  route  pub- 
licly traveled,  within  their  respective  coun- 
ties, whether  originally  oi>ened  and  laid  out 
by  them  or  not,  and  any  road  so  adopted 
and  appropriated  to  public  purposes  shall  be 
and  is  hereby  declared  a  public  or  county 
road  to  all  intents  and  purposes,  the  same  as 
if  originally  opened  or  laid  put  by  tbein  and 
subject  to  the  same  laws  end  regulations  In 
all  respects."  Section  2  of  that  act  required 
a  record  to  be  kept  of  all  such  proceedings, 
with  a  description  of  tbe  road,  for  tbe  In- 
formation of  the  public,  and  to  be  open  to 
public  Inspection.  Laws  1877,  p.  135.  That 
act  continued  in  force  until  r^>ealed  by  an 
act  approved  March  12,  1886,  whereby  it  was 
provided  that  all  county  roads  shall  be  under 
the  suijervlsion  of  tbe  board  of  county  com- 
mlssiouers  of  the  county  wherein  the  road  Is 
located,  and  "no  county  road  shall  be  here- 
after established,  nor  any  such  road  be  al- 
tered or  vacated  In  any  county  in  this  ter- 
ritory except  by  authority  of  the  county 
commissioners  of  the  proper  county."  Laws 
1886,  c.  99,  §  1;  Rev.  St.  1887,  S  3859.  In 
1895  an  act  was  passed  "to  revise,  amend  and 
consolidate  the  statutes  relating  to  highways 
and  bridges."  Laws  1895,  c.  09.  Sections  1 
and  2  of  that  act  were  as  follows : 

"Section  1.  All  roads  within  this  state  shall 
be  public  highways  which  have  been  or  may 
be  declared  by  law  to  be  national,  state,  ter- 
ritorial or  county  roads.  AH  roads  tliat  have 
been  designated  or  marked  as  highways  on 
government  maps  or  plats  in  tbe  record  of 
any  laud  office  of  the  United  States  within 
this  state,  and  which  have  been  publicly  used 
as  traveled  highways,  and  which  have  not 
been  closed  or  vacated  by  order  of  tbe  board 
of  tbe  county  commissioners  of  tbe  county 
wherein  tbe  same  are  located,  are  declared 
to  be  public  highways  until  the  same  are 
dosed  or  vacated  by  order  of  the  board  of 
county  commissioners  of  tbe  county  wherein 
the  same  are  located,  and  tbe  board  or  of- 
ficer charged  by  law  with  such  duty  shall 
keep  tbe  same  open  and  in  repair  the  same 
as  In  the  case  of  roads  r^larly  laid  out  and 
opened  by  order' of  the  board  of  the  ccnmty 
commlsslouers. 

"Sec.  2.  All  county  roads  shall  be  under  the 
supervision,  management  and  control  of  the 
board  of  county  commissioners  of  the  county 
wherein  such  roads  are  located,  and  no  coun- 
ty roigid  shall  hereafter  be  established,  altered 


or  vacated  In  any  county  In  this  state,  except 
by  the  authority  of  the  board  of  the  county 
commlasloners  of  the  county  wherein  such 
road  la  located,  exc^  as  Jn  this  act  provided." 

Tbus  tbe  only  publicly  traveled  roads,  not 
officially  estabUaibed,  declared  to  be  pabllc 
highways  were  thoae  designated  as  highways 
on  government  maps  or  plats  In  the  record  of 
a  land  office  of  tbe  United  States  in  this  state. 
By  the  act  of  1895  several  former  acts  were 
repealed.  Including  a  chapter  relating  to 
roads  passed  in  1891  (Laws  1891,  c.  97),  and 
one  enacted  In  1880  (Laws  1890,  c.  86).  By 
tbe  act  of  1890  it  had  been  provided  in  one 
section  substantially  as  by  tbe  act  of  1886. 
and  In  another  section  that  public  roads 
might  be  established  without  other  proceed- 
ings than  an  order  of  tbe  county  board,  iip<Hi 
the  filing  of  the  written  consent  of  all  the 
owners  of  the  land  to  be  used  for  that  pur- 
pose. The  act  of  1891  also  contained  pro- 
visions like  those  found  In  the  act  of  188G, 
and  In  section  1  of  tbe  act  of  1395,  preceded 
by  the  provision  that:  "All  roads  within 
this  state  shall  be  considered  public  high- 
ways, which  have  been  or  may  be  declared 
by  law  to  be  state,  territorial  or  county 
roads."  Sections  1  and  2  of  tbe  act  of  1895 
were  brought  Into  the  revision  of  the  statutes 
of  1890,  and  seem  to  have  remained  in  force 
without  material  change.  Bev.  SL  1889,  H 
1906,  1907. 

Upon  a  review  of  these  statutes  it  cannot 
fall  to  be  observed  that  there  is  a  very  sig- 
nificant omission  of  the  provision  found  in 
some  othef  states  that  a  road  shall  be  deemed 
a  public  highway  from  the  fact  alone  that  It 
has  been  publicly  traveled  as  such  for  a  cer- 
tain number  of  years.  With  all  the  t^sla- 
tlon  on  the  subject,  had  such  a  purpose  been 
Intended,  It  would,  we  think,  have  been  clear- 
ly expressed.  We  are  left,  therefore,  to  as- 
certain outside  tbe  statute  tbe  circumstances 
which  can  be  held  to  show  that  the  public 
travel  of  a  road  has  been  under  a  claim  of 
right  adverse  to  tbe  owner  of  the  land.  Ow- 
ing to  tbe  conditions  that  have  existed  in  this 
state,  and  continue  to  exist,  we  are  of  the 
opinion  that  the  only  reasonable  rule,  in  tbe 
al)sence  of  a  statute  to  tbe  contrary,  is,  as 
stated  In  the  former  opinion,  that  to  establish 
a  prescriptive  right  as  against  the  mere  si- 
lence of  the  owner  of  wild,  uncultivated,  un- 
occupied, open,  and  oolnclosed  laud,  there 
should  be  shown,  In  addition  to  the  use  of  a 
road  by  tbe  public,  tbe  assumption  of  control 
and  Jurisdiction  over  It  by  the  board  of  coun- 
ty commissioners  for  the  statutory  period  of 
limitation.  It  is  evident  that  where,  as  In 
this  state,  a  large  proportion  of  the  lands  re- 
main open  and  uncultivated,  tbe  public  will 
freely  travel  across  the  same  merely  as  a 
matter  of  convenience,  and  not  necessarily 
with  a  purpose  or  thought  of  claiming  a 
right  adverse  to  the  owner  or  owners,  al- 
though a  well-defined  road  may  In  many 
Instances  result  from  such  travel.  We  think 
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the  Legislfltore  must  have  had  these  condl- 
tioD8  In  mind,  and  therefore  refrained  from 
providing  that  audi  use,  however  long  con- 
tinued, Independent  of  official  action  would 
be  presumed  to  hare  been  adverse  or  suf- 
ficient to  make  the  route  traveled  a  public 
highway.  It  Is  contended,  however,  that  the 
laud  in  question  did  not  come  within  the  rule 
above  stated,  for  the  reason  that  the  land 
south  of  the  traveled  road  was  fenced.  That 
fact,  no  doubt  prevented  the  public  from 
traveling  over  the  Inclosed  loud,  bat  the  land 
over  which  the  public  dJd  travel,  as  well  as 
the  land  north  of  It,  was  open  and  unlnclosed, 
unoccupied,  and  uncultivated,  and  the  case 
therefore  comes  clearly  within  the  rule. 

It  is  argued  that  the  court  seems  to  have 
misapprehended  the  point  lu  controversy,  be- 
cause It  is  stated  In  the  former  opinion  that 
no  question  Is  raised  as  to  the  validity  of  the 
road  as  originally  surveyed  along  the  sec- 
tion line,  and  that  the  question  presented  is 
whether  a  road  so  located  can  be  diverted 
from  its  original  course  to  and  over  lands  of 
another,  in  the  absence  of  dedication  by  the 
owner,  without  official  action  or  the  assump- 
tion of  control  by  the  county  board,  and  mere- 
ly by  long-continued  use  by  the  public  become 
a  public  or  county  road.  The  question  to  be 
decided  may  not  have  teen  accurately  stat- 
ed, but  the  point  was  not  misapprehended. 
Whatever  Inaccuracy  there  may  have  been  in 
the  statement  of  the  question  did  not  change 
the  sltaatioD,  nor  would  a  more  accurate 
statement  lead  to  a  dIfCerent  result  It  may 
be  immaterial  whether  the  road  as  surveyed 
along  the  section  line  was  or  was  not  legally 
located  and  established,  except  so  far  aa  it 
might  tend  to  show  the  route  over  which  the 
county  board  claimed  or  exercised  control 
and  Jurisdiction.  The  right,  if  any,  acquired 
by  the  public  to  use  the  road  in  question  Is 
quite  Independent  of  the  legality  of  the  pro- 
ceedings for  locating  a  road  along  the  section 
Hue,  or  of  the  question  whether  any  such  pro- 
ceedings were  had.  But,  as  will  be  explain- 
ed later,  the  evidence  relating  to  such  a  road 
becomes  important  in  determining  the  effect  of 
the  travel  sooth  of  the  section  line  over  the 
lands  of  the  defendant  In  error. 

By  the  statement  that  no  question  was 
h«e  raised  as  to  the  validity  of  the  road  as 
■arreyed  on  the  section  line  It  was  intended 
tliat  the  validity  or  legal  existence  of  that 
nwd  was  not  a  question  to  be  decided  In  this 
case,  and  we  repeat  that  It  Is  not  That  toad 
is  b^ng  traveled  without  objection  or  obstruc- 
tion, as  the  evldoice  shows,  and  bad  been  for 
two  years  prior  to  the  trial.  The  plftlntlff 
below,  defendant  in  error  here,  was  not  oom- 
filaining  vt  such  travel.  He  bad  otmtructed 
the  road  as  previously  traveled,  and  sued  to 
restrain  the  county  from  Interfering  with 
BQCh  obstruction,  and  the  county's  right  in  the 
cage  depended  upon  its  showing  that  the 
road  so  obstructed  wtm  a  public  road.  It  is 
tm«  that  It  af>p<Bared  that  a  plat  and  fl^ 


notes  were  on  record  showing  a  road  along 
the  section  line,  and  plaintiff  considered  that 
to  be  the  correct  location  of  the  road  as  orig- 
inally located,  and  built  his  fence  according- 
ly. The  defendant  county  insisted  that  the 
road  had  never  been  located  along  the  section 
line,  and  sought  to  prove  that  it  had  been 
located,  traveled,  and  controlled  over  the  de- 
fendant's land,  around  a  bill  a  short  distance 
south  of  the  section  line,  though  it  did  not  at- 
tempt to  show  the  record  proceedings.  If  any, 
so  locating;  it  On  the  contrary,  as  stated  In 
the  former  opinion,  the  county  relied  upon  a 
right  by  prescription.  There  might  have  been 
two  public  roads,  one  legally  established 
along  the  section  line,  and  one  through  its 
use  by  the  public  and  control  by  the  county 
board  for  the  period  sufficient  to  give  a  right 
by  prescription. 

Although  the  question  to  be  decided  in  this 
case  is  not  the  validity  or  invalidity  of  a  road 
along  the  section  Hue,  the  field  notes  and  map 
Introduced  In  evidence  from  the  county  rec- 
ords are  Important,  and  were  properly  admit- 
ted In  evidence.  Counsel  for  plaintiff  in  er- 
ror states  in  his  brief  that  such  field  notes 
and  plat  are  unsigned  and  unauthentlcated ; 
that  no  one  pretends  to  say  where  they  came 
from,  who  made  them,  or  how  they  came  in- 
to the  clerk's  office.  It  is  true  that  by  what 
particular  person  they  were  made  and  bow 
they  came  into  the  office  of  the  count}'  clerk 
of  Johnson  county  does  not  expr^Iy  appear 
by  the  evidence ;  but  It  does  appear  that  they 
were  on  record  In  that  office,  and,  as  provid- 
ed by  law,  were  transcribed  therefrom  and 
transmitted  to  the  county  clerk's  office  in 
Sheridan  county  after  that  county  was  or- 
ganized. They  are  authorized  public  records, 
and  appear  to  be  duly  authenticated  as  such. 
Comp.  Laws  1876,  c  102 ;  Id.,  c.  28,  art  7 : 
Rev.  St  1887,  8S  1890-1802.  38G3;  Rev.  St 
1899,  SS  191«,  1150,  1185-1187.  The  deputy 
county  clerk  of  Sheridan  county,  testifying 
as  a  witness  upon  the  trial,  produced  ^om 
the  clerk's  office  a  record  book  of  the  roads 
in  Sheridan  county.  In  which  he  testified  he 
found  at  a  certain  page  a  road  called  "Sol- 
dier Creek  Road" ;  that  a  part  of  it  liad  been 
amended  by  the  county  commissioners,  but 
not  that  part  here  In  controversy.  He  stated, 
further,  that  he  had  the  transcript  papers 
from  Johnson  county  of  which  the  record  was 
a  copy.  He  produced  them,  saying:  "Tbls  Is 
the  plat  as  transcribed  from  the  records  of 
Johnson  county.  These  are  the  Held  notes  of 
the  same  road  transcribed  from  Johnson 
county.  The  field  notes  in  starting  commenc- 
ed at  section  24,  township  60,  range  85 ;  that 
is,  the  beginning  of  the  rood." 

The  plat  so  produced  has  Indorsed  upon  it 
a  certificate  dated  February  4,  1886,  purport* 
lug  to  be  signed  by  the  county  surv^or  ot 
Johnson  county,  stating  that  it  Is  a  true  copy 
of  the  map  of  the  Soldier  Creek  road  on  file 
In  bis  ofBce,  and  also  a  slip  attached  contain- 
ing a  certificate  signed  hy  the  county  clerk  ot 
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Johnson  county,  dated  June  14, 1889;  that  ft 
Is  a  true  and  correct  copy  as  the  same  appears 
ot  record  in  his  office.  Upon  such  certificate, 
and  passing  through  the  map,  is  an  Impres- 
sion of  the  county  seal  of  Johnson  county 
authenticating  the  same.  The  field  notes  are 
entitled:  "Fi^d  Notes  of  Soldier  Creek  Boad." 
Attached  thereto  Is  a  certificate  of  the  county 
cleric  of  Johnson  count;  similar  to  that  on 
the  map,  and  of  the  same  date^  with  an  im- 
pression of  the  county  seal  upon  the  slip 
upon  which  the  certificate  is  written  and  the 
paper  containing  the  field  notes.  A  number — 
111 — Is  stamped  upon  the  back. 

The  map,  evidently  through  a  clerical  mis- 
take, gives  the  range  at  the  point  covered  by 
<the  road  In  controversy  as  86,  instead  of  85, 
but  in  pencil  above  the  figures  80  is  written 
'85,  but  by  whom  so  written  is  not  disclosed. 
The  true  range  in  which  the  land  and  road 
Involved  are  located  is  85,  and  not  86,  as  In- 
advertently stated  In  the  previous  opinion. 
We  say  that  the  difference  In  the  range  num- 
bet  was  evidently  a  mistake,  for  the  reason 
that  in  the  field  notes  the  range  is  given  as 
S6,  and  it  Is  not  claimed  that  they  and  the 
map  disagree  In  any  other  respect  The  road 
liere  in  dispute  was  referred  to  upon  the 
trial  by  counsel  and  witnesses  as  a  part  of 
the  Soldier  Creek  road;  and  It  appears  that 
from  fhe  east  and  west  ends  of  the  strip  In 
■controversy,  running  easterly  and  westerly, 
respectively,  the  line  of  the  road  as  traveled 
is  the  same  as  shown  on  the  map  and  by  the 
field  notes.  The  field  notes  and  map  show  a 
■continuation  of  the  road  across  or  adjacent 
to  the  land  of  defendant  in  error  along  the 
north  line  of  sections  29  and  30.  The  dlver- 
-gence  from  that  line  of  the  road  as  traveled 
before  It  was  obstructed  by  the  defendant  in 
-error  is  not  great.  It  appears  to  have  run 
"around  a  hill,"  as  stated  in  the  testimony. 
It  leaves  the  section  line  in  the  N.  W.  %  of 
^he  N.  B.  %  of  section  29,  and  connects  with 
It  again  in  the  N.  W.  %  of  the  N.  E.  V&  of 
section  30.  The  distance  between  the  center 
■of  the  road  so  traveled  and  the  section  line 
varies  from  a  few  feet  at  either  end  to  about 
400  feet  at  a  jwlnt  near  the  line  dividing  sec- 
tions 29  and  30.  It  appears  that  the  traveled 
jwrtlon  of  the  road  was  at  least  70  or  75  feet 
'Wide,  and  some  of  the  witnesses  say  that  it 
■was  100  to  150  feet  wide  in  places,  which 
would  bring  one  side  of  it  close  to,  if  not 
touching,  the  section  line,  or  the  line  shown 
■on  the  map.  Referring  to  the  rule  applicable 
to  a  road  across  land  situated  as  the  Patrick 
land  was.  It  was  necessary  for  the  county  to 
show  some  official  control  or  recognition  of 
tlie  road  in  controversy,  In  addition  to  the 
fact  that  It  was  used  by  the  public,  in  order 
to  establish  a  right  by  prescriptldn.  As  stat- 
ed in  the  former  opinion,  It  was  attempted, 
on  the  part  of  the  county,  to  make  such  show- 
ing. It  was  competent  for  the  defendant  in 
■'OTor,  plaintiff  below,  to  show  that  the  county 
records  described  a  road  along  the  section 
Un%  not  for  the  purpose  merely  of  proving 


the  legal  location  of  a  road  there,  because 
that  in  itself  might  be  immaterial.  But  ow- 
ing to  the  proximity  of  the  traveled  road  and 
the  section  line,  together  with  the  fact  that 
the  road  here  sought  to  be  maintained  con- 
nected at  each  end  with  the  road  shown  by 
the  map  and  field  notes,  and  was  a  part  of 
that  road  as  traveled,  the  records — that  Is  to 
say,  the  map  and  field  notes — would.  In  the 
absence  of  evidence  to  the  contrary,  presump- 
tively show  the  line  of  the  road  as  officially 
recognized  and  controlled,  and  tended  to  ex- 
plain, In  connection  with  the  other  facts»  the 
use  by  the  public  of  the  land  of  Patrick  along 
the  north  side  of  his  fence. 

It  is  unnecessary  to  here  dedde  whether 
that  record,  without  proof  of  any  other  pro- 
ceedings, would  be  sufficient  to  establish  the 
legal  location  and  existence  of  the  road  so 
described.  As  the  map  and  field  notes  had 
been  ou  the  records  for  more  than  20  years, 
and  the  road  deacrllMd  thereby,  with  the 
exception  of  the  strip  along  the  land  of  de- 
fendant in  error,  had  been  for  the  same  p&- 
rlod  publicly  traveled  as  one  of  the  principal 
roads  in  the  county,  there  might,  perhaps, 
be  some  ground  for  the  presumption  that  It 
had  been  legally  established.  See  Town  of 
Randall  v.  Rovelstad,  106  Wis.  410,  81  N.  W. 
819;  Olwell  v.  Travis  (Wis.)  123  N.  W.  111. 
But  the  county  was  permitted  by  the  trial 
court  to  show  by  the  witness  Curtis,  whose 
testimony  Is  referred  to  In  the  former  opin- 
ion, that  he  was  one  of  the  viewers  and  lo- 
cators of  the  Soldier  Creek  road,  and,  not- 
withstanding that  he  testified  that  the  view- 
ers had  made  a  written  report,  be  was  fur- 
ther permitted  to  state  that,  where  the  road 
ran  at  the  Patrldc  place,  it  was  located  and 
opened  on  the  line  subsequently  traveled.  Ue 
says  that  it  was  viewed  and  locoted  In  the 
spring  of  1885  or  1886,  and  that  it  was  open- 
ed In  the  following  summer  by  laying  It  out 
and  putting  In  culverts.  He  testified,  far- 
ther, that  the  question  of  section  lines  was 
not  mentioned  when  the  road  was  located, 
and  that  th^  (the  viewers)  did  not  know 
where  the  section  line  was.  Tlius  we  have 
In  the  evidence  the  fact  testified  to  by  a  wit- 
ness for  the  county,  and  brought  out  on  bis 
direct  examination,  that  the  Soldier  Creek 
road  was  located  by  Ttewers,  and  afterwards 
opened  at  a  time  corresponding  closely  with 
the  date  of  the  county  surveyor^  certificate 
upon  the  map,  and  by  that  testlmcniy.  as  well 
as  the  testimony  of  the  other  witnesses,  such 
road  was  thereafter  continuously  traveled  by 
the  public  over  the  route  lOiown  by  the  map 
and  field  notes,  with  the  single  exception  of 
the  slight  deviation  at  the  place  In  nmtro- 
versy.  In  view  of  all  the  evidence,  the  court 
could  properly  have  found  ttiat  a  road  called 
the  "Soldier  CreA"  road  had  been  located 
and  opened  to  travel  public  authority,  and 
would  have  t>een  Justified  In  accepting  the 
map  and  field  notes  as,  not  only  the  best,  but 
the  most  reliable,  evidence  as  to  where  the 
road  was  officially  located.  It  ahoiild  be  atat^ 
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ed  that  ntfflMT  Mr.  CnrtU  nor  uxy  otb«r 
witness  testified  tbat  the  road,  wben  located 
and  opened,  was  marked  or  derignated  on  tbe 
Rronnd  by  atakea,  tbe  plowing  <tf  farrow%  or 
In  any  other  manner.  Xbe  fact  tbat  at  tbe 
Fatrltft  place  the  pnbUc  did  not  travel  along 
tbe  eectltm.  llne^  bnt  along  a  mad  deflating 
flllgbtly  therefrom,  tended,  of  conrse,  to  cor- 
rc^Mwate  Mr.  Gnrtia,  bat  its  effect  wonld  be 
orercome  to  aome  extmt.  If  not  altogetheF, 
1^  the  conrtderation  that,  aa  tbe  land  was 
vacant  and  unlndoaed,  tbe  route  traveled 
may  have  been  used  bjr  the  pnbUc  aa  a  mere 
matter  of  convenience^  r^rdleas  of  tbe  true 
line  of  tbe  toad  as  located  and  surveyed,  ea- 
pedally  In  view  of  the  showing  made  tbe 
road  record. 

It  appeal!  tbat  In  October,  JOfft,  tbe  coun- 
ty surveyor  of  Sheridan  county  made  a  writ- 
ten report  to  tbe  county  board,  at  the  re- 
qunt  of  a  mconber  thereof,  concenilng  the 
question  whether  Mr.  Patrick  had  built  a 
fence  (tbe  one  In  question)  across  the  county 
road,  and  In  tbat  report  it  was  stated  that 
the  road  then  being  used  was  on  the  lectltm 
line;  tbat  according  to  the  map  and  Held 
notes  of  the  road  It  was  not  located  south  of 
maA  line,  and  tber^ore  it  had  not  been  ob- 
structed. Thus  It  appeara  tbat  tbe  record 
was  r^puded  1^  tbe  county  surveyor  as 
showing  the  true  Iocatl<m  of  the  road.  The 
testimony  of  Mr.  Curtis  that  tbe  road  was 
odglnally  located  along  tbe  course  takoi 
tbe  public  travel,  and  not  on  tbe  section  line, 
dlsagreea  with  the  only  record  evidence  in 
the  case,  and  is  ansv^ported  by  the  record  of 
any  official  act  in  tbat  regard.  What  be 
says,  therefor^  with  refraence  to  the  original 
laying  ont  of  the  road  must  be  dlaregarded 
In  ascertaining  the  extent,  if  any,  to  which 
the  traveled  road  was  officially  rectqpilzed  or 
controlled.  He  is  tbe  only  witness  who  tes- 
tlfles  to  any  work  upon  tbe  road  10  years  or 
mOTe  before  it  was  obstructed  by  tbe  defend- 
ant In  enor. 

In  other  respects  than  tbat  mentioned  in 
the  former  c^inlon,  we  r^rd  tbe  testimony 
of  Mr.  Curtis  aa  Insufficient  to  show  any  rec- 
ognition or  contnd  by  any  brard  of  coun- 
ty commlBsloners  of  tbe  road  as  traveled 
through  tbe  Patrick  ranch  at  the  time  be 
claims  to  have  worked  upon  it,  viz.,  in  1885  or 
1886.  In  the  first  place  his  work  at  that  time 
was  ccmfined  to  putting  in  a  culvert  at  tbe 
northeast  end  and  grading  the  road  down  on 
each  side  of  tbe  culvat  Tbe  northeast  end 
waa  where  this  traveled  road  c<mnected  with 
the  section  line,  or  tbe  road  as  surveyed  ac- 
cording to  tbe  map  and  field  notes,  and  It  Is 
not  clear  that  any  of  the  work  referred  to 
was  south  of  tbe  section  lin€^  or  upon  tbe 
toad  Inclosed  by  tbe  fence  of  defendant  in 
error.  .Again  it  is  left  quite  uncertain  wheth- 
er the  road  supervisor  under  whom  he  was 
working  at  the  time  gave  any  directions  with 
special  reference  to  that  portlim  of  tbe  road 
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running  fiiiough  the  Patrick  land.  The  wlt- 
neas  was  asked,  when  speaking  of  hts  work 
in  1886,  If  ha  was  t^errlng  to  the  <^d  Sol- 
dier Creek  road  running  through  the  Patrick 
pUc^  which  be  answered  in  the  affirmative, 
and,  then  being  asked  under  whose  direction 
be  woAed  npon  it,  be  said:  **Worklng  for 
the  road  aupenisors  of  Sheridan  county." 
That  was  followed  by  this  question  and  an- 
swer: "Q.  Were  you  paid  for  this  work  that 
yon  did?  A.  I  put  in  culverts  and  graded  it 
whatever  it  was  necessary."  Tbat  Iv  all  of 
his  testlnumy  relating  to  his  authority  for 
working  on  tbe  road. 

In  1882  the  statute  provided  for  the  divi- 
sion of  each  county  into  road  districts,  and 
tbe  appointment  Iqr  the  county  board  of  a 
road  overseer  In  each  district,  who  was  given 
charge  of  all  roads  in  bis  district,  under  the 
directidn  of  the  board  of  county  ctmunlsslon- 
ers.  Laws  188!^  c.  Sft.  Tbs  act  of  1SS6  pro- 
vided for  a  road  supervisor,  with  authority 
to  open,  or  cause  to  be  opened,  all  roads 
tbat  may  have  been,  or  shall  be,  laid  out  and 
established  according  to  law.  In  any  part  of 
bis  district,  and  to  keep  the  same  in  good  re-, 
pair.  Laws  1880,  c.  99.  If  It  may  be  as- 
sumed tbat  tbe  overseer  or  supervisor.  In  re- 
gard to  tbe  work  performed  by  Mr.  Curtis, 
was  engaged  in  carrying  out  the  directions 
of  tbe  county  board,  we  fall  to  find  anytiiing 
In  tbe  evidence  as  to  the  work  done  In  1886 
or  1886  showing  official  recognition  or  knowl- 
edge of  any  part  of  Uie  Soldier  Creek  road 
that  dented  from  the  Ihie  defined  upon  tbe 
map  by  the  field  notes  of  that  road.  It  was 
the  duty  of  the  county  to  show  by  satisfac- 
ttny  evidence  some  recognition  or  control  by 
the  proper  county  authorities  of  the  traveled 
road  in  controversy  covering  a  period  of  at 
least  10  years  before  tbe  obstruction  of  the 
road,  in  order  to  establish  a  right  In  tbe  pub- 
lic 1^  prescription.  This,  In  our  opinion,  it 
failed  to  do,  even  If  the  testimony  of  Mr. 
Curtis  should  be  understood  as  stating  tbat 
he  was  woiklnft  at  the  time  mentioned,  for 
the  road  supervisor  of  Johnson  instead  of 
Sheridan  cotm^.  We  need  not  therefore,  re- 
c«idder  whether  it  la  proper  to  construe  bis 
testimony  in  that  particular  literally. 

The  applicatibn  for  rehearing  will  be  de- 
nied. 

BBABD  end  SCOTT,  JJ.,  concnz. 


BOARD  OF  COM'BS  OF  BIG  HORN  COUN- 
TY V.  WOODS  et  al. 
(Supreme  Court  of  Wyonilog.  Mardi  29^  1910.) 

SunntBB  (I  224*)— OoifsnronoifAi.  Law  (| 
4S*>— ConsTBucnoit— Leoisutivb  Ihiikt. 

The  court,  in  construiog  a  statute  so  as  to 
arrive  at  the  legislative  inteut,  muBt  consider 
tbe  statute  in  connection  witb  tbe  GonstitutioD 
and  contemporaneous  leaislation  on  the  same 
subject,  and  tbe  court  uiould  not  attribute  to 


•For  otta«r  CUM      uma  taplo  and  Mctloa  l<rUHBSR  la  Dec  A  Am.        UOT  to  date,  A  Reporter  Zodncee 
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the  Legislature  an  Intent  to  violate  die  Consti- 
tution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  6S  £56,  303-300;  Dec.  Dig.  |  224;* 
CoMtUubonal  Law,  Cent.  Big.  {  46 ;  Dec  Dig. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  aee  106  Foe.  923. 

BEABD,  J.  Connsd  for  plaintiff  have  filed 
a  petition  tor  a  rebearlng  In  fills  case,  and  in 
their  brlee  In  support  of  the  petition  they 
conten'd  that  the  dedalon  handed  down  Fet>- 
ruary  10,  1910  (106  Pac.  928).  la  In  conflict 
with  the  declBl<Hi  In  Board  of  CcHDmisaionerB 
T.  PerUna,  5  Wyo.  106.  88  Pac.  91S ;  because 
the  conrt  In  that  case.  In  answer  to  the  sixth 
question  there  submitted,  said:  "Fremont, 
Johnson,  and  Sheridan  conntlea  were  divided 
by  the  act  of  1890  [Seas.  Lawa  1890.  c.  48]. 
No  Tote  was  necessary."  From  this  tt  la 
argued  that  when  the  Legldature  created  the 
connl7  of  Park,  defining  Its  boundaries  and 
giving  It  a  name.  Big  Hom  county  was  there- 
by  divided,  according  to  the  dedslcm  In  the 
Perkins  C^e,  and  that  the  Legislature  had 
*  no  power  to  divide  a  county-  without  the  vote 
provided  for  in  the  Constitution. 

We  think  counsel  overlook  the  fact  that  at 
the  time  the  act  of  1890  creating  Big  Hom 
county  was  passed  there  was  no  constitution- 
al provision  prohibiting  the  Legislature  from 
dividing  a  county  by  creating  a  new  county 
out  of  part  of  its  territory ;  that  Ib,  the  Leg- 
islature had  the  power  to  do  everything  nec- 
essary to  the  complete  establishment  of  a 
new  political  subdivision  of  ttie  state  and  the 
establishment  of  a  county  government  over 
the  territory  embraced  within  the  new  county 
so  created,  except  the  election  of  Ita  offlcen 
and  the  selection  ot  its  county  aeat  When 
the  new  connt7  and  the  county  or  counties 
from  which  Its  twrltory  was  taken  possessed 
the  necessary  qnallflcaticms  aa  to  population 
and  property,  whether  at  the  time  of  Its  cre- 
ation or  afterwards.  It  could  proceed  upon 
the  petition  of  800  electors,  qualified  as  the 
law  required,  to  elect  Its  officers  and  select 
a  county  seat,  and  thus  establish  Its  county 
govemmrat,  whether  the  majority  of  those 
residing  within  the  territory  desired  to  do  so 
or  not  But,  since  the  adoption  of  the  Con- 
stitution, counties  thereafter  created  can  pro- 
ceed to  the  establishment  of  such  new  coun- 
ty government  only  by  consent  of  a  majority 
of  the  qualified  electors  residing  within  the 
limits  of  the  proimsed  new  county  voting 
uiwn  the  question.  To  otherwise  state  It,  un- 
der the  provisions  of  the  Constitution  It  now 
requires  both  the  act  of  the  Legislature  and 
the  vote  to  accompliah  what,  prior  to  that 
time,  the  Legislature  could  and  did  do  In  the 
matter  of  Big  Hom  county.  As  one  step  in 
the  establishment  of  a  separate  county  gov- 
ernment over  tlie  territory  embraced  within 
the  new,  tmt  nnoiganlzed,  county,  800  dee- 
ton  may  still  petition  therefor;  bnt  far- 


ther steiM  In  the  organisation  Hhall  not  be 
thai  takm  unless  authorised  by  the  vote  pro- 
vided for  by  the  Go&stltntlaa.  The  question 
in  the  Perkins  Case  was  not  the  same  ques- 
tion presented  In  this  cam.  In  that  case^ 
prior  to  the  adoption  of  the  Gonstltntlott.  Big 
Hom  county  had  been  created,  but  remahied 
uttorgantaed  until  afterwards.  Everything 
had  been  done  which  the  law  then  required  to 
be  done  to  Invest  it  with  all  the  powers^ 
rights,  ^nd  duties  ot  a  s^rate  county  gov- 
ernment, with  full  and  complete  Jurisdiction 
over  its  territory,  separate  from  and  Inde- 
pendent of  the  counties  from  wbl^  Its  ter- 
ritory was  taken,  except  to  elect  Ite  officers 
and  select  Its  county  seat ;  and  the  question 
was,  as  stated  by  the  court,  "Can  Bljg  Horn 
county  now  be  legally  organized?"  It  was 
head  that,  "because  Big  Hom  county  has  not 
tlie  population  required,  it  cannot  now  be  or^ 
ganlzed."  It  was  further  held  that,  when  It 
had  acquired  the  requisite  population,  It 
could  proceed  to  oi^nlze  under  the  act  cre> 
atlng  it,  without  a  vote. 

The  question  In  the  case  before  us  Is 
whether  chapter  19,  Sees.  Laws  1909,  creat- 
ing Park  county,  violates  the  oonstitotlonal 
provMon  that  "no  county  shall  be  divided  un- 
less a  majority  of  the  qualified  electors  of  the 
territory  proposed  to  be  cut  off  voting  upon 
the  propcnltlon  shall  vote  In  favor  of  the 
division."  Artide  12,  8  2.  If ,  as  said  In  the 
opinion,  the  act  Is  to  be  constraed  as  affect- 
ing an  Immediate  division  of  Big  Hom  conn- 
ty,  then  It  Is  unconstitutional.  In  determin- 
ing the  true  meaning  ot  the  language  used 
and  the  proper  constractl<m  to  be  placed  up- 
on the  act,  so  as  to  arrive  at  the  Intoit  of  the 
Legislature,  It  must  be  considered  In  con- 
nection with  the  constitutional  provisions  and 
contemporaneous  legislation  with  reference  to 
the  same  subject  We  should  not  attribute 
to  the  Legislature  an  intoit  to  violate  the 
plain  language  of  the  Constitution,  as  would 
be  the  case  had  It  been  Intended  by  the  act  In 
question  to  attempt  to  divide  Big  Hom  coun- 
ty without  the  required  vote.  That  such  was 
not  Intended,  we  think,  clearly  appears  by 
chapter  76,  Sess.  Laws  1909,  enhcted  at  the 
same  session  of  the  L^slature,  wherein  the 
method  for  taking  such  vote  Is  provided.  By 
that  act  the  Legialature  recognized  the  limi- 
tation placed  upon  Its  powers  by  the  ConMI- 
tutlon  with  reference  to  the  divirion  of  exist- 
ing counties  In  the  creation  of  new  counties, 
and  practically  put  its  own  constractlon  up- 
on cbaptw  19,  creating  Park  county.  The 
vote  aa  the  quratlon  of  division  has  been  tak- 
en, the  majority  beli^  in  favor  ot  division, 
and,  as  we  have  already  stated,  the  law  as  It 
Is  now  written  requires  both  the  act  of  the 
Legislature  creating  the  county  and  the  vote 
on  the  question  of  division  to  accomplish 
what  the  L^slature  had  the  power  to  do 
and  did  do  In  the  mattw  of  Big  Horn  county 
as  the  law  then  eclsted,  whether  the  vote  on 
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the  question  of  illTisloii  be  regarded  as  a 
Bt^  In  the  creation  or  in  tbe  organization,  or 
as  an  Intermediate  step  between  "creation" 
and  "organization/'  now  required  by  the  Con- 
stitution. Keeping  in  mind  tbls  change  made 
In  the  law  by  the  Constitution,  we  think  there 
Is  no  conflict  between  tbe  decision  In  tbe  Per- 
kins Case  and  the  opinion  handed  down  in 
the  case  at  bar. 

That  being  the  only  question  presented  by 
tbe  petition  for  rehearing,  a  rehearing  la  de- 
nied. 

Itehearlng  denied. 

POTTEIR,  C.  J.,  concurs.  SCOTT,  J.,  being 
ateent  did  not  take  part  in  tbe  conislderatlon 
of  the  petition  for  rehearing. 


MBHOUN  T.  GABLSON. 
(Supreme  Court  of  Idaho.    March  S,  1910.) 

(Syllahus  hy  tU  Court.) 

1.  COBFOBATIONS  (8  229*)— SUBSCRIPTION  TOB 

Stock— Patuirt  Out  or  Dividends. 

Where  an  agreement  was  entered  Into  by 
the  bank  and  C.  on  the  16tb  of  December, 
1905,  whereby  the  bank  agreed  to  sell  and  issue 
to  Ol  A  certificate  for  10  abares  of  a  new  is- 
sue of  its  capital  abx^  for  $140  per  share, 
and  C  agreed  to  execute  and  deliver  to  the 
bank  Us  promissory  note  for  $1,400,  that  be- 
ing the  purchase  price  for  said  stodc,  and  It 
was  understood  and  agreed  that  said  promissory 
note  should  be  paid  out  of  dividends  arising 
on  said  stock,  and  that  C.  would  not  be  called 
upon  otherwise  to  pay  said  promissory  note, 
and  that  he  should  be  held  out  to  the  Reneral 
public  as  a  stockholder  of  said  bank,  held,  that 
that  part  of  the  contract  aa  to  the  manner  of 
pajrment  for  said  stock  is  void,  and  that  an 
action  may  be  sustained  on  said  note  to  en- 
force the  collection  of  tbe  puidiase  pries  of  said 
stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  873;  Dec.  Dig.  i  229.*I 

2.  GOBFOBATIOVS    ({  562*)— RECBIVEBft— SUIT 

TO  Recover  Prick  of  Stock  —  Secret 
Agreement  Lihitinq  Pttbchaser's  Lia- 

BltlTT. 

A  suit  to  recover  the  purchase  price  of  cor- 
porate stock  ma;  be  maintalaed  by  the  receiv- 
er of  a  Imnk,  and  any  secret  afcreement  between 
the  bank  and  a  purchase  of  stock  limiting  the 

Surchaser's  liability  on  his  unpaid  subscriptloos 
I  void  as  against  corporate  creditors. 
lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2265-2279;  Dec.  Dig.  f  5G2.*] 

8.  cobpobations  (8  229*)— subscription  to 
Stock— Special  Terms  in  Fraud  of  Other 
Subscribers. 

A  corporation  has  no  authority  to  accept 
snbscriptions  to  its  capital  stock  upon  special 
terms,  where  the  terms  are  such  as  to  constitute 
a  frand  npon  other  subscribers  or  upon  persons 
who  become  creditors  of  tbe  corporation. 

[Ed.  Note.— For  other  cpses,  see  Corporations, 
Cent.  Dig.  i  876;  Dec.  Dig.  {  229.*] 

4.  COBPOBATIONS  (I  562*)— SuBSCBIPnON  TO 

Stock— Spbciax.  TESMa  in  Fraud  of  Other 

Subscribers. 

Such  fraudulent  or  unanthorized  stipuia- 
Htns  are  void,  and  Oie  subscriber  is  liable,  and 
the  >DbKTlptlon  may  be  enforced  by  the  receiver 


of  the  corporation  for  tbe  benefit  of  the  credit- 
ors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |S  2265-2260;  Dec.  Dig.  f  562.*] 

6.  cobporations  (i  80^— subbcripnow  to 
Stock  — Action  for  Prick— Fracduucnt 
Refbesbntatiohs  as  Dkfbnsb— Diligenck. 

Where  false  and  fraudulent  representations 
are  alleged  as  a  defense,  tbe  purchaser  must  use 
the  utmost  diligence  to  discover  the  fraud  and 
repodiate  the  contract,  and,  unless  be  does  so, 
he  cannot  avoid  payment  of  the  purchase 
price. 

lEd.  Note.— For  other  cases,  see  Corporation*, 
Cent  Dig.  I  262;  Dec.  Dig.  I  80.*] 

8.  CoBPORATzona  262*)  —  Inboltbkct  — 
Pbioritt  of  Cunia. 

In  case  of  corporate  insolvenc^t  the  eqai- 
tles  of  tbe  creditors  supersede  those  of  tbe 
stodiholder,  even  when  bis  subscription  has  been 
induced  by  fraud;  and,  wfaen  the  sutHcriber 
has  waited  until  suit  has  been  bronght  by  a 
receiver,  then  it  is  too  late  for  him  to  plead 
fraud  and  misrepresentations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1077;  Dec.  Dig.  I  262.*] 

7.  Corporations  (8  80*)— Sdbbgbiption  to 
Stock — Rescission  for  Fraud — Laches. 

Where  a  stockholder  has  for  a  considerable 
period  of  time  prior  to  the  failure  of  a  cor* 
porstion  occupied  the  position  of  one  of  its 
stoclcholders,  and  exercised  and  enjoyed  the 
rights,  privileges,  and  fruiu  of  that  relation, 
and  received  dividends  on  his  stock,  after  the 
f^Inie  of  the  corporation  it  is  too  late  to  re- 
scind his  contract  for  the  purchase  of  the 
stock  on  the  ground  of  false  representations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  262;  Dec.  Dig.  {  80.*] 

8.  Affirmatitb  Defenses  Properly  Strick- 
en. 

Held,  that  the  affirmative  defenses  set  ap 
by  the  answer  were  not  legal  or  Talid  defenses 
and  were  properly  stricken  out  by  tbe  court. 

9.  Corporations  (|  269*)— Subboriptioh  to 
Stock— Action  for  Pbici^Evidbhcb. 

Held,  the  evidence  shows  that  the  stock 
certificate  was  pledged  or  held  ai  collateral 
for  the  payment  of  the  promissory  note  given 
for  the  purchase  price  thereot 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  2G9.*] 

10.  Banks  and  Banking  ({  49*)  —  Stock- 
holders—Holding  Own  Stock  as  Collat- 
KBAL— Effect  on  Purchaser. 

Under  the  provisions  of  section  2976,  Rev. 
Codes,  a  bank  u  prohibited  from  accepting  aa 
collateral  Its  own  capltsl  stock,  except  in  cases 
where  tbe  taking  of  such  collateral  shall  be 
necessary  to  prevent  loss  upon  a  debt  previous- 
ly contracted  in  good  faith.  That  section  pro- 
hibits certain  acts  by  the  bank,  but  fails  to 
impose  any  penalty  or  forfeiture  for  Its  viola- 
tion, and  the  creditors  of  the  bank  sbonid  not 
be  punished  and  the  purchaser  of  stock  re- 
warded by  permitting  blm  to  avoid  the  contract, 
for  the  reason  that  It  is  prohibited  by  the  atat- 
atfc 

[Ed.  Note.— For  other  cues,  see  Banks  and 
Banking,  Gent  Dig.  S  73;  Dec.  Dig.  S  49.*] 

11.  GoRPOBATIONfl    (I   887*)  —  IHTALZD  COS- 

TBACTB— Ultra  Vibbs— DxraKBE  Aftkb  In- 

BOLVKNCT. 

When  a  corporation  enters  Into  a  contract 
not  authorised  by  its  corporate  grant  or  the 
statDte,  the  doctrine  of  ultra  vires  cannot  be 
raised  by  the  petwm  with  wbom  it  has  dsah, 
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as  a  meanfl  ot  avoidinf  his  obligation,  after  the 
corporation  has  become  insolvent 

[EM  Note.— For  other  casea  see  Corporations, 
Gent.  Dig.  1 1648;  Dec  mTl  887.*] 

12.  COBPOBATIONB  (8  38S*)— Ultba  YIBB8— 
ScoPB  or  Dkfkhsb. 

The  doctrine  ot  ultra  vires  should  not  be 
applied  vhen  it  would  defeat  the  enda  ot  jus- 
tice or  work  a  legal  wrong. 

[Bd.  Note.— For  ottier  cases,  see  Gorporatioiu, 
Gent.  Diff.  I  1646;  Dec.  Dig.  1  385.*] 

13.  COBPOBATIONS    (J  385*)— Ul-TBA  ViRBS— 

Scope  of  Defense. 

The  defense  of  ultra  vires  is  never  sustain- 
ed out  of  regard  for  a  defendant,  but  only  where 
an  imperative  rule  of  public  policy  requires  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig;  I  1645;  Dec  Dig.  S  385.*] 

14.  Appeal  and  Ebbob  (S  178*)— Cobpoba- 
noNB  (S  .515*)  —  Ultba  Vibes  —  Necessity 
FOR  Pleading. 

The  question  of  ultra  vires  must  be  plead- 
ed, and  canaot  for  the  first  time  be  raised  in  the 
appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dee.  Dig.  I  173:*  Corporations,  Cent 
Dig.  f  2082;  Dec  Dig.  1  515.*f 

15.  CoRPOBATioNS  (I  88*)— Issue  or  Stock— 
"Pebsonal  Pbopebtt." 

Under  the  provisions  of  section  9,  art.  11, 
of  the  Oonstltution  of  Idaho,  no  corporation  la 
permitted  to  Issue  stocks  or  bonds  except  for 
labor  done,  services  performed,  or  money  or 
property  actually  received.  Held,  that  the 
promissory  note  received  in  payment  for  cor- 
porate stock  la  '*per8onal  piopertj,**  was  a  thins 
in  action  or  evidence  of  debt,  and  was  a  valid 
consideration  given  for  the  stock  purchased  by 
the  apnellant  and  was  an  asset  of  the  bank 
that  might  be  collected  for  the  purpose  of  dis- 
charging its  debts. 

[Ed,  Note.— For  other  cases,  see  Corpora- 
tions. Dec  Dig.  I  88.* 

For  other  deflnltions,  see  Words  and  Phrases, 
vol.  6*  pp.  6346-5358;  vol.  8,  p.  7753.] 

Appeal  from  District  Court,  Ada  Coanty; 
Fxemont  Wood,  Judge. 

Action  by  M.  P.  Meholin,  receiver  of  the 
Oapltol  State  Bank,  against  Andrew  E.  Carl- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Johnsoa  &  Johnson  and  L.  F.  Clinton,  for 
appellant.  Wyman  ft  wyman,  for  respond- 
ent. 


SULLIVAN,  <X  7.  This  actton  was  brought 
by  the  plaintiff,  as  receiver,  to  foreclose  an 
alleged  pledge  agreement  and  for  other  pur- 
poses. It  is  all^^ed,  among  other  thli^  In 
the  complaint,  that  the  defendant  and  ap- 
pellant, Carlson,  on  December  10,  1007,  exe- 
cuted and  delivered  to  the  Capitol  State 
Bank  hla  promissory  note  for  $1,400.  to  se- 
cure the  payment  of  whidi  be  pledged  to  the 
bank  10  i^res  of  its  capital  stock  represent- 
ed by  certificate  No.  168;  that  said  note  and 
the  stock  certificate  came  Into  respondent's 
bands  as  receiver  of  said  bank;  that  said 
promissory  note  has  not  been  paid;  and 
prays  for  a  decree  of  foreclosure  and  sale  of 
said  stock  c«tlflcate  and  for  attorney's  fees 


and  for  a  defldency  judgment  against  the  de- 
fendant 

The  answer  admits  the  formal  allegations 
as  to  the  corporate  existence  of  eald  bank 
and  the  appointment  of  the  receiver,  also  the 
fficecutlon  of  said  promissory  note,  bat  denies 
its  dellvexy,  as  well  as  the  ownership  and 
pledging  of  the  bank  stock,  and  as  an  affirm- 
ative defense  certain  matters  are  set  out 
relating  to  the  manner  In  which  the  stock 
was  Issued  to  him,  claiming  that  by  a  con- 
temporaneous oral  agreement  he  was  not  to 
be  liable  upon  aald  promissory  note,  that  the 
dividends  of  ttie  stock,  were  to  pay  the  note, 
and  that  be  was  Induced  to  enter  Into  the 
transaction  by  reason  of  false  and  fraudulent 
representations. 

On  motion  of  plaintiff,  all  of  the  affirma- 
tive defenses  were  stricken  from  the  answer. 
The  action  was  thereafter  tried  before  the 
court,  and  the  receiver  was  the  only  witness 
who  testlQed  on  the  part  of  the  plaintiff. 
He  testified,  in  substance,  that  he  received 
tbe  note  and  stock  certificate  when  he  took 
charge  of  the  affairs  of  tbe  bank  as  receiver; 
that  there  were  no  Indorsements  on  the  cer- 
tificate, and  the  blank  assignment  of  the 
stock  was  not  filled  out;  that  be  found  no 
written  pledge  agreement,  and  the  only  evi- 
dence of  any  kind  by  which  It  was  attempt- 
ed to  show  a  pledge  agreement  was  an  al- 
leged admission  which  the  receiver  testified 
the  defendant  made  to  bim  about  two  or 
three  months  after  he  took  charge  of  the 
bank  ae  receiver;  that,  at  the  time  of  said 
conversation  with  tbe  defendant,  the  latter 
explained  to  him  the  condition  under  which 
tbe  stock  was  Issued  and  the  note  given. 
The  court  permitted  him  to  testify,  over  the 
objections  of  the  defendant,  what  was  said 
by  the  defendant,  and  he  testified  that  the 
defendant  stated  that  he  was  solicited  to 
take  the  stock,  and  that  the  bank  officials 
promised  him  that  the  dlvld^da  from  such 
stock  would  pay  tor  it  or  pay  said  promis- 
sory note.  The  defendant  testified  In  his 
own  behalf  that  he  had  not  delivered  the 
note  to  the  bank  or  to  any  of  its  offldals, 
and  that  the  certificate  of  stock  had  never 
been  delivered  to  him,  and  that  he  never  had 
it  in  his  hands,  and  that  he  la  not  now,  and 
never  has  been,  the  owner  of  said  stock. 

Judgment  was  mtered  in  favor  of  tb» 
plaintiff.  Tbe  appeal  is  from  the  Jn^cment. 

The  first  error  asi^pied  Is  tiie  striking  out 
of  the  affirmative  defoise  of  the  answer  and 
excluding  the  evidence  offered  in  support 
thereof.  In  suMMnrt  of  tliat  assignment  coun- 
sel contoid  that  tbe  receiver  took  the  assets 
of  said  bank  as  he  found  them,  mibject  to 
all  defenses  and  equities  tliat  mi^t  exist 
against  them.  This  rule,  as  a  rule  of  law.  is 
conceded  to  be  cwrect  by  counsel  for  re- 
spondent;  but  It  is  contended  that  It  baa 
no  application  to  the  facts  of  this  case. 
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It  appem  Oiat  the  origlna]  transaction, 
out  of  vhldi  aaid  promtosory  note  aroee* 
waa  entered  into  two  yean  prior  to  the  ex- 
ecution c£  eald  note  and  was  a  sabBcrii»tt<»i 
to  a  new  iKoe  of  hank  stock  and  the  pnr* 
lAase  of  that  stock  hy  the  d^^dant  with  an 
aHeged  secret  i«reein«kt  betwem  the  defend- 
ant and  the  bank  that  be  should  never  have 
to  pay  the  note,  and  that  the  dlTldenda  of 
the  stock  would  pay  It  The  seventb,  el^Ui, 
ninth,  tenth,  and  eleventh  paragraphs  of  said 
answw  are  as  follows: 

"(7)  And  further  answwlng  said  complain^ 
defoidant  avers:  .  That  on  or  about  the  lOtb 
day  of  December,  19(^,  he  was  solicited  by 
said  bank  to  purchase  somo  of  the  new  Issue 
of  the  cai^tal  stock  of  said  bank,  the  rea- 
son, as  stated  by  said  bank,  that  It  would  be 
a  benefit  to  said  bank  and  tend  to  Increase 
Its  business  to  have  defendant's  name  con- 
nected therewith.  That  defendant  declined 
on  the  ground  that  he  did  not  have  die  means. 
That  the  said  bank  thereupon  falsely  and 
fraudulently  represented  to  defendant  that 
the  stock  of  said  bank  was  worth  a  premium 
of  40  per  cent  above  Its  pu  or  face  value,  or 
the  sum  of  $140  per  share.  Tbat  the  divi- 
doids  therefrom  would  In  a  voy  short  time 
equal  the  value  of  said  stock,  and  it  then  and 
there  r^resented  to  defendant  that  If  he 
would  permit  the  use  of  his  name  as  behig 
Interested  In  said  bank,  and  thereby  cause 
new  business  to  be  attracted  to  said  bank.  It 
would  cause  to  be  Issued  In  fals  name  10  fally 
paid  up  and  nonassessable  shares  of  said 
stock,  and  would  bold  the  same  until  divi- 
dends thereon  would  equal  the  sum  of  $1,400, 
tiie  alleged  value  of  said  stock,  and  that  on  the 
happening  of  that  event  the  said  stock  should 
be  delivered  to  and  become  the  property  of 
defendant 

"(8)  Tbat  the  said  bank  thereupon,  and  by 
means  of  said  false  and  fraudulent  represen- 
tations, and  wltiiout  any  consideration  what 
ever,  induced  defendant  to  execute  a  note  for 
the  sum  of  $1,400,  dated  on  said  16th  day  of 
December.  1005,  whldi  note,  except  as  to  pur^ 
porting  to  be  due  In  six  months,  wa^  In  tenor 
and  efEect  the  same  as  ttie  note  set  forth  hi 
said  complaint,  but  the  said  bank  stated  tbat 
said  bank  would  never  call  upon  defendant  to 
pay  said  note,  and  that  the  note,  together 
with  the  certificate  should  constitute  a  mem- 
orandum of  the  transaction  without  any  lia- 
bility whatever  on  the  part  at  defendant  to 
pay  the  same  or  any  part  thereof,  or  to  pay 
for  the  said  certificate  of  stocft,  except  as  the 
same  should  be  paid  for  out  of  the  dividends 
therefrom.  That  certain  dlvldmds  declared 
wwe  applied  in  accordance  wlOi  agreement 
by  the  bank,  but  defoidant  cannot  say  bow 
much. 

"(0)  That  no  indebtedness  of  any  kind  was 
ever  due  from  defendant  to  said  bank,  and 
the  said  certifleatfi  of  stock  was  iwver  deliv- 
ered to  defendant,  and  defendant  never  Ae^ 
livered  the  said  note  to  said  bank,  and  no 
consldnation  whatever  passed  to  defendant 


for  or  on  account  of  the  execution  thereof 
and  the  said  plalnUff  has  never  at  any  time 
parted  with  anything  of  value  for  or  on  ac- 
count of  said  transaction. 

"(10)  That  the  said  repreemtations  were 
false,  and  the  actual  value  of  the  capital 
sto4A  of  said  bank  at  the  time  said  represen- 
tati<»ia  were  made  did  not,  upon  the  best 
information  and  belief  of  defendant  exceed 
$26  per  share ;  and  the  said  10  shares  of  said 
stod^,  irarpordng  to  be  represented  by  said 
cerUflcate  18S,  were  at  no  time  of  any 
value  whatever,  for  the  reason  that  the  said 
stock  which  they  purported  to  represent  was 
not  Issued  for  labor  done  services  perform- 
ed, or  money  or  property  actually  rac^ved, 
and  was  therefore  wholly  fictitious  and  void. 
And  defendant  further  avers,  upon  his  In- 
formation and  belief,  that  said  bank  was  at 
that  time  and  at  all  times  subsequent  there- 
to in  a  flailing  condition,  and,  if  called  upon 
at  that  time  or  any  time  thereafter  to  meet 
its  Just  obligations,  would  have  been  unable 
to  do  so,  and  said  bank  has  since  become 
Insolvent  and  has  been  placed  in  the  hands 
of  receivers,  and  its  capital  atodk  is  of  no  val- 
ue whatever.  And  defendant  further  avers, 
upon  his  Information  and  btilef:  That  at 
the  time  the  said  certificate  of  stock  attach- 
ed to  said  complaint  atid  marked  Exhibit  A 
was  filled  out  and  signed  by  George  D.  Ellis, 
as  president,  and  H.  E.  Neal,  as  cashier, 
the  said  Neal  was  engaged  in  namerons 
fraudulent  and  criminal  transactions  In  con- 
nection with  the  assets  and  funds  of  said 
iKink,  by  reason  of  which  the  actual  value 
of  the  capital  stock  of  said  bank  was  at  tbat 
time  greatly  depredated,  and  It  was  at  that 
time  of  little  or  no  actual  value  whatever, 
and  that  all  of  these  facts  were  well  known 
to  said  plaintiff,  but  were  entirely  unknown 
to  defendant  and  the  defendant  was  misled 
thereby  and  executed  said  note,  as  well  as 
the  note  mentioned  In  said  complaint  rely- 
ing wholly  upon  the  r^resentatlons  and 
promises  of  plaintiff,  as  aforesaid. 

"(11)  That  no  demand  was  ever  made  upon 
the  dtfendant  for  the  payment  of  said  first 
note;  but  on  the  contrary,  the  said  i^aln- 
tlff  thweafter  requested  defendant  to  sign 
the  note  set  forth  In  plalntHPs  complaint  In 
place  of  the  said  prhnr  note  and  at  the  same 
time  repeated  said  representations  and  prom- 
ises set  -forOi  in  the  three  preceding  allega- 
tions hereof,  and  promlaed  and  agreed  with 
defendant  that  said  note  was  never  to  be 
paid.  That  these  promises,  togeth^  with  the 
other  repres«itaUonB  made  1^  plaintiff,  as 
aforesaid,  were  the  tmly  Inducements  for  the 
signing  of  said  last-mentioned  note  by  de- 
fendant and  the  said  note  was  never  de- 
livered to  plaintiff,  but  was  held  by  said 
plaintiff,  togetho-  with  said  certificate  of 
stock,  in  all  respects  In  the  same  manner  and 
for  the  same  purposes  as  the  previous  note 
signed  by  defendant,  as  hereinbefore  fully 
set  forth." 

Those  auctions  show  tha^  In  becoming 
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a  subBcrlber  and  purchaser  of  aald  stock,  the 
bank  entered  into  an  agreement  with  tippA- 
lant  by  which  the  stock  itself  was  to  be  a 
gift;  that  is,  it  was  not  to  be  paid  for  by 
appellant,  bis  note  a  nutllty,  and  the  bank 
was  to  represent  to  the  public  that  the  de- 
fendant, who  Is  a  prominent  business  man 
and  a  merchant,  was  a  stockholder  of  the 
bank;  that  he  had  paid  for  bis  stock;  that 
the  money  had  gone  into  the  assets  of  the 
bank;  that  Ills  stockholder  liability  was 
available  to  creditors  in  the  event  of  a  fail- 
ure of  the  bank;  that  its  affairs  were  to 
hare  the  benefit  of  his  supervision  as  one 
financially  interested  in  its  stablUty  and  the 
honesty  and  integrity  of  Its  management.  It 
is  contended  that  these  facts  show  that  this 
agreement  was  nothii^  but  a  delusion  and  a 
snore  to  Induce  people  to  do  business  with 
the  bank  and  that  new  business  might  be  at- 
tracted and  new  depositors  obtained  by  rea- 
son of  the  fact  that  the  respondent  was  a 
stockholder  lo  said  bank. 

The  question  then  is  directly  presented 
whether  said  defense  Is  one  that  the  law  will 
recognize— one  that  can  be  successfully  plead- 
ed against  the  issues  made  by  the  complaint. 

In  the  seventh  paragraph  of  the  separate 
defense  above  quoted,  the  appellant  avers: 
"And  It  (the  bank)  then  and  there  represent- 
ed to  defendant  that  if  he  would  permit  th^ 
use  of  his  name  as  being  Interested  In  said 
bank,  and  thereby  cause  new  business  to  be 
attracted  to  said  bank,  it  would  cause  to  be 
Issued  In  bis  name  10  fully  paid  up  and  non- 
assessable shares  of  said  stock,  and  would 
bold  the  same  until  dividends  thereon  would 
et^ual  the  sum  of  $1,400,  the  alleged  value  of 
said  stock,  and  that,  on  the  happening  of  that 
event,  the  said  stock  should  be  delivered  to 
and  become  the  property  of  the  defendant." 
In  the  eighth  paragraph  It  is  averred:  "And 
without  any  consideration  whatever,  Induced 
defendant  to  execute  a  note  for  the  sum  of 
11,400,  dated  on  said  16th  day  of  December, 
19(6,  which  note,  except  as  to  purporting  to 
be  due  in  six  months,  was  In  tenor  and  effect 
the  same  as  the  note  set  forth  In  said  com- 
plaint, but  the  said  bank  stated  that  said 
bank  would  never  call  upon  defendant  to 
pay  said  note,  and  that  the  note,  together 
with  the  certificate,  should  constitute  a  mem- 
orandum of  the  transaction  without  any  lia- 
bility whatever  on  the  part  of  defendant  to 
pay  the  same  or  any  part  thereof,  or  to  pay 
for  the  said  certificate  of  stock,  except  as 
the  same  should  be  paid  for  out  of  the  divi- 
dends therefrom."  Those  averments  must 
be  taken  as  the  agreement  and  understand- 
ing betweoi  the  bank  and  the  appellant  at 
the  tlmo  said  stock  purchase  agreement  was 
entered  Into  in  tbe  decision  of  said  motion. 
Counsel  for  defra^nt  contend  that  he  was 
Induced  to  subscribe  for  said  stock  by  false 
and  fraudulent .  representations.  Whether 
socb  a  defmse  Is  available  or  not  bas  been 
discussed  by  Thompson,  In  his  Commentaries 


on  the  Law  of  Corporations  (volume'  2,  | 
1961  et  seq.),  and  he  arrives  at  the  conclu- 
sion that  where  the  corporation  has  ceased 
to  be  a  going  concern,  and  the  proceeding 
against  tbe  stockholder  is  by  one  who  repre- 
sents creditors,  and  who  consequently  stands 
in  a  higher  right  tiian  that  of  a  mere  repre- 
sentative of  the  corporation,  such  a  defense 
is  unavailing  to  the  stockholder;  and  it  has 
been  so  held  where  the  proceeding  was  by 
an  assignee  in  bankruptcy  or  by  a  receiver 
or  by  a  trustee  representing  creditors.  See 
3  Thompson  on  Corpwations,  {  3707.  To 
hold  otherwise  would  open  the  door  to  the 
perpetration  of  frauds  of  the  worst  kind  up- 
on both  stockholders  and  creditors. 

The  rule  Is  well  established  that  a  secret 
agreement  by  which  a  purchaser  of  stock 
from  a  corporation  is  to  get  an  advantage 
over  other  stockholders,  such  as  that  he  shall 
not  pay  the  purchase  price  for  his  stock,  is 
void  and  constitutes  no  defense  to  an  action 
brought  to  recover  the  purchase  price  by  a 
receiver  of  an  Insolvent  corporation;  and 
that,  where  false  and  fraudulent  representa- 
tions are  alleged  as  inducing  the  purchase  of 
said  stock,  the  purchaser  must  use  the  ut- 
most dUlgence  to  discover  the  fraud  and  re- 
pudiate the  contract;  and  that,  unless  he 
does  so,  he  cannot  avoid  payment,  and  where 
the  corporation,  whose  stock  has  been  pur- 
chased under  such  representations,  has  be- 
come Insolvent  or  has  been  thrown  Into  the 
hands  of  a  receiver,  no  such  defense  Is  avail- 
able. Tbe  defendant  averred  in  his  affirma- 
tive defense  that,  when  urged  to  subscribe 
for  said  stock,  he  entered  Into  an  agreement 
under  which  said  stock  was  Issued'to  him  In 
his  name,  and  that  he  gave  said  note  to  the 
bank  for  the  purchase  price  of  said  stock 
with  tbe  understanding  that  he  should  incur 
no  liability  upon  the  note  nor  for  the  stock, 
but  that  the  dividends  should  pay  the  note, 
and  that  the  stock  should  thereupon  become 
his  own.  We  think  the  rule  is  well  estab- 
lished that  under  that  state  of  facts  the  taw 
avoids  the  secret  understanding  but  enforces 
the  contract  of  purchase. 

In  section  210  of  Cook  on  Corporations,  tbe 
rule  is  stated  as  follows:  *'Any  secret  agree- 
ment limiting  the  liability  of  a  stockholder 
or  his  unpaid  subscription  Is  void  as  against 
corporate  creditors."  Jones  on  Insolvuit  ft 
Failing  Corporations,  |  SOS. 

In  Clark  &  Marshall  on  Private  Corpora- 
Uons,  p.  1462,  the  author  states:  **A  corpo- 
ration bas  no  authority  to  accept  subscrip- 
tions upon  special  terms,  where  the  tenns 
are  such  as  to  constitote  a  fraud  upon  the 
other  subscribers,  or  upon  persons  who  may 
t>ecome  creditors  of  the  corporation  in  reli- 
ance upon  a  bona  fide  and  regular  subscrip- 
tion of  the  authorised  capital  stock.  In  such 
a  case,  however,  the  subsc^iptlcm  Is  not  void. 
Tbe  fraudulent  and  unauthorised  stipula- 
tions are  void,  and  the  subscriber  Is  liable  on 
his  subscription  as  if  no  such  stipulations  bad 
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been  iDserted.  It  bas  been  beld,  therefore,  In 
many  cases,  that  any  secret  agreement  be- 
tween a  sabBcrlber  for  stock  in  a  corporation 
and  the  corporation  or  Its  agents  or  promot- 
ora,  by  which  he  Is  allowed  to  snbscrtbe  np* 
on  different  terms  than  other  subscribers, 
since  It  Is  a  fraud  upon  the  latter,  and  any 
secret  a^eement  by  which  he  is  to  be  rtieas- 
ed  In  whole  or  In  part  from  liability  oa  bis 
subscription,  since  it  is  a  fraud  both  upon 
the  other  subscribers  and  upon  persons  who 
afterwards  become  creditors  of  the  corpora- 
tion, Is  Told,  and  the  subscription  may  be 
enforced  by  the  corporation,  or  by  or  for  the 
benefit  of  creditors,  aa  U  no  such  asceement 
bad  been  made." 

It  Is  stated  In  10  Gyc.  p.  438,  as  follows: 
"Henca  it  will  be  no  defense  to  an  acUoa  to 
enfbrce  the  subscription  that  the  snbacrlp- 
tlon  was  colorable  merely,  not  Intended  to  be 
paid,  and  that  there  was  a  secret  agreemmt 
that  it  should  not  be  jMiId,  but  that  It  was 
intended  merely  to  enable  the  corporation  to 
get  snfflcient  tstock  subscribed  to  enable  it 
to  beoune  incorporated  under  the  law,  to  in- 
duce others  to  subscribe  for  shares,  or  to 
Sire  credit  to  the  concern.  13ie  rule  extends 
so  far  as  to  aToid  all  secret  conditions  an- 
nexed to  the  contract  of  particular  subscrib- 
ers, by  which  their  engagement  Is  rendered 
more  onerous  to  the  corporation,  more  faror- 
able  to  them,  or  In  any  respect  different 
from  that  named  In  the  written  contract  and 
In  the  goTemii^  statute,  and  to  hold  the  sub- 
scriber liable  to  the  obligations  of  a  bona 
fide  shareholder,  and  this  Is  illustrated  by  a 
Toriety  of  decisions  cited  here  and  else- 
where." 26  Am.  &  Eng.  Ency  of  Law,  p.  014. 

In  sections  252  and  253,  Purdy's  Beach  on 
Private  Corporations,  the  author  states  the 
rule  to  be  that,  though  such  secret  agree- 
ments are  void,  the  contract  itself  stands  and 
may  be  enforced. 

We  do  not  think  there  Is  any  considerable 
authority  holding  otherwise  upon  the  ques- 
tion under  consideration.  In  Blodgett  v. 
Morrill,  20  Vt  509,  the  court  said:  "Here  the 
allied  fraud  consisted  In  the  agreement  not 
to  enforce  the  subscription.  This  portion  of 
the  contract  was  in  bad  faith,  It  Is  said. 
Perhaps  it  la  so.  But,  If  so.  the  defendant 
is  equally  in  fault  with  the  agent;  the  rest 
of  the  association  knew  nothing  of  any  such 
secret  agreement  The  defendant  knew  the 
subsequent  signers  were  to  be  decoyed  by  his 
name.  Clearly,  then,  be  ought  to  be  held  to 
his  contract" 

Counsel  for  appellant,  however,  urges  that 
be  was  Induced  to  enter  Into  the  contract  for 
the  purchase  of  said  stock  by  false  and 
fraudulent  representations  as  to  the  financial 
standing  of  tbe  bank,  and  that  the  dividends 
on  such  stock  would  'in  a  very  short  time 
equal  or  pay  the  note."  Appellant  also  al- 
leges that  It  was  represented  to  him  that 
said  shares  of  stock  were  worth  $140  each  at 
the  time  of  the  purchase  in  1905,  and  that 


such  stock  was  not  worth,  In  fact,  more  than 
$25  per  share,  and  that  said  bank  has  since 
become  insolvent  and  the  stock  of  no  value 
whatever.  The  appellant  further  alleges  In 
bis  answer  that  dividends  were  declared 
upon  the  stock  In  question  and  were  applied 
In  parttal  payment  of  said  note;  but  it  Is 
not  alleged  Just  how  much  said  divldoids 
anjounted  to,  and  it  Is  averred  In  the  answer 
that,  under  the  contract  for  the  purchase  of 
said  stock,  It  was  represented  that  said  divi- 
dends would  be  sufficient  in  "a  very  short 
time"  to  pay  said  note.  However,  it  does 
appear  from  the  record  that  the  first  note 
was  given  in  December,  1906,  and  that  there 
were  renewals,  and  that  the  noto  sued  upon 
was  given  In  December,  1907,  and  the  bank 
did  not  foil  mttn  January,  IfiOB.  Tbevi  are 
no  indorsements  im  said  promissory  note^ 
and  the  noto  med  on  is  for  $1,400— the 
amount  of  the  one  given  in  1906.  Where 
false  and  fraudulent  representations  are  al- 
leged as  inducing  tbe  purchase  of  corporate 
stock,  the  purchaser  must  use  tbe  utmost 
diligence  to  dlscoTer  the  fraud  and  repudiate 
the  contract  and,  unless  he  does  so,  he  Can- 
not avoid  the  payment,  is  a  w^-establlshed 
rule. 

Morawefcs  on  Corporations,  |  108,  says: 
"If  a  person  has  been  induced  by  fraudulent 
representations  to  become  a  member  of  a  cor- 
poration, he  must  proceed  with  the  utmost 
diligence  if  he  desires  to  annul  his  contract." 
And  at  section  839:  "It  baa  accordingly 
been  settled  that,  If  a  corporation  Is  Insolv- 
ent, a  stockholder  whose  contract  of  sub- 
scription was  obtained  by  tbe  fraud  of  tbe 
company's  agents  cannot  diminish  the  securi- 
ty of  bona  fide  creditors,  by  rescinding  his 
contract  to  contribute  the  amount  of  capital 
subscribed  by  him."  To  the  same  effect  Is 
Jones  on  Insolvent  &  Falling  Corporations, 
§  399.  Purdy's  Beach  on  Private  Corpora- 
tions, at  section  628,  lays  down  the  following 
rule;  "In  case  of  corporate  Insolvency,  the 
equities  of  the  creditors  supersede  those  of 
the  subscriber,  even  when  his  subscription 
has  been  Induced  by  fraud.  While  ordinarily 
the  law  does  not  readily  presume  acquies- 
cence or  waiver  In  the  case  of  subscriptions 
procured  through  fraud,  nor  hasten  to  Im- 
pute laches  to  subscribers  so  deceived  by  tlie 
corporate  agents,  yet  when  tbe  corporation 
has  become  Insolvent  a  contract  of  subscrip- 
tion procured  through  fraud  cannot  be  re- 
scinded to  the  prejudice  of  the  rights  of 
creditors.  •  •  •  And  when  the  subscrib- 
er has  waited  until  suit  has  been  brought 
by  a  receiver,  It  is  then  too  late  for  blm  to 
plead  fraudulent  misrepresentations,  although 
tbe  fraud  was  not  discovered  until  after  In- 
solvency." 

In  tbe  case  at  bar,  the  contract  for  the 
purchase  of  stock  was  made  on  December 
16,  1905,  and  this  action  was  brought  on  De- 
cember SI,  1909,  more  than  tliree  years  after 
said  contract  was  entered  Into^  and  no  ef- 
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fort  was  made,  so  far  as  tbe  record  ■bovs, 
to  resdnd  the  contract  during  that  time. 
This  certainly  does  not  show  diligence  on 
the  part  of  the  appellant  in  rescinding  said 
fraudnlent  contract 

As  bearing  npcm  tiiat  Question,  see  Ross- 
Meehan  Go.  t.  Sonthem  M.  I.  Co.  (O.  C.)  72 
Fed.  057;  Newton  Nat  Bank  t.  Newbegln, 
74  Fed.  135,  20  C.  0.  A.  838,  83  L.  H.  A.  727 ; 
Wallace  t.  Hood  (C.  O.)  89  Fed.  11 ;  Scott  v. 
Abbott  160  Fed.  G78,  87  C.  0.  A.  475..  In  the 
last-cited  case,  the  court  said:  "When  one 
has  for  a  considerable  period  of  time  prior 
to  the  fallnre  of  a  corporation  occupied  the 
position  of  one  of  its  stockholders,  and  exer- 
cised and  enjoyed  the  rights,  prlTll^es,  and 
fruits  of  that  relation,  Including  the  chance 
of  enhanced  ralue  of  his  holdings,  when  for- 
tune frowns  and  the  chances  turn  against 
him,  It  Is  too  late  to  assert  as  against  cred- 
itors of  the  corporation,  the  right  to  rescind 
his  contract  of  stock  subscription  on  the 
ground  of  false  representations  after  a  state 
of  Insolvency  has  supervened,  and  after  pro- 
ceedings to  wind  up  the  corporation  for  the 
benefit  of  creditors  have  been  or  are  about  to 
be  instituted."  Chubb  v.  Upton,  95  U.  S.  665, 
24  L.  Ed.  523;  Martin  v.  So.  Salem  L.  Oo„ 
04  Va.  28,  26  S.  E.  591;  Moosbmgger  v. 
Walsh  et  aL,  89  Hun,  664,  35  N.  Y.  Supp. 
650 ;  Olson  t.  State  Bank,  67  Minn.  267,  69 
N.  W.  904. 

In  Jones  on  Insolvent  &  Falling  Corpora- 
tions, at  section  399,  In  treating  of  the  ef- 
fect of  fraud  on  a  contract  of  purchase  of 
corporate  stock,  the  author  says :  "It  Is  val- 
id and  binding  until  the  defrauded  party 
elects  to  treat  it  as  void ;  and  if  he  falls  to 
repudiate  It  before  the  rights  of  Innocent 
third  parties  have  intervened,  their  equities 
to  treat  It  as  valid  may  be  superior  to  his 
claim  to  avoid  It  So  If  he  has  not  been 
vigilant  In  discovering  the  fraud  and  repudi- 
ating the  contract.  It  will  be  no  defense  as  to 
creditors  of  tbe  corporation ;  and  that  In  gen- 
eral, it  will  he  too  late  for  him  to  set  up  the 
fraud  after  the  corporation  has  become  in- 
solvent or  bankmpt" 

The  Supreme  Court  of  the  United  States 
and  other  federal  courts,  the  Supreme  Courts 
of  Connecticut,  New  York,  VIiT?InIa,  Illinois, 
Indiana,  Wisconsin,  Georgia,  Oregon,  and  oth- 
er states,  hold  to  tbe  rule  above  quoted  from 
Jones  on  Insolvent  St  Falling  Corporations. 
In  the  case  at  bar,  appellant  has  fully  and 
carefully  pleaded  his  own  participation  In  the 
fraud  attempted  to  be  perpetrated  and  set  up 
as  a  defense.  The  appellant  admits  that  he 
was  a  party  to  the  fraud  and  stood  by  It  for 
ftlwut  three  years,  and  It  Is  now  too  late  for 
him  to  plead  it  as  a  valid  defense,  since  the 
bank  has  become  Insolvent  and  bankrupt. 
The  creditors  and  other  stockholders  have 
rights  In  regard  to  tbe  matter  that  he  cannot 
defeat  by  that  defense. 

Tbe  appellant  averred  In  his  separate  de- 
fense as  follows:  "Said  note,  together  with 
the  certificate  of  stock,  should  constitute  a 


menunrandum  of  the  transaction.**  And  It 
dearly  ai^iears  from  the  allegations  or  aver- 
ments of  the  answer  and  the  evidence  that 
the  bank  was  to  sell  and  Issue  the  stock  to 
the  appellant  In  his  name,  which  It  did.  and 
the  appellant  gave  his  note  to  the  corporation 
repreeenUng  the  amount  of  the  purchase 
price,  Qwdfylng  therein  the  amount  that 
should  be  paid,  the  date  It  should  fall  due, 
and  the  rate  of  Interest  which  note  wss  sign- 
ed by  the  appellant  It  la  clear  that  the  note 
and  stock  did  in  fact  constitute  a  memoran- 
dum of  tbe  transaction,  and  there  appears  no 
fraud  or  mistake  In  any  of  the  terms  of  said 
memorandum.  The  appellant  con  tends  that 
there  was  a  contemporaneous  oral  agreement 
wholly  varying  Its  terms.  That  agreement, 
even  If  it  were  no  fraud  on  the  other  purchas- 
ers of  stock  and  on  the  creditors,  Is  clearly 
Inadmissible  In  evidence  under  the  rule  of 
evidence  established  by  the  forgoing  cita- 
tions. The  alleged  affirmative  defense  was 
no  defense  to  the  recovery  In  this  action,  as 
the  alleged  secret  contract  was  of  Itself  a 
fraud,  and  the  appellant  has  been  guilty  of 
laches  In  not  repudiating  It 

It  is  next  contended  by  counsel  for  appel- 
lant that  tbe  evidence  is  Insufficient  to  jus- 
tify the  findings  of  the  court  to  the  effect 
that  there  was  a  pledge  of  the  stocl^.  Taking 
all  the  evidence  upon  this  question  contain- 
ed In  the  record,  we  are  satisfied  that  there 
was  an  understanding  between  the  bank  and 
the  appellant  that  the  stock  should  be  held 
by  the  bank  until  it  was  fully  paid  for.  The 
receiver  testified.  In  regard  to  a  conversation 
had  with  ap[>ellant  as  follows:  "In  sub- 
stance I  told  him  that  I-  held  that  (the  stock) 
as  collateral.  He  (Carlson)  said  Mr.  Eagle- 
son  bad  delivered  the  stock  to  him.  He  took 
It  and  read  It  over,  and  then  returned  It  and 
said,  'John,  you  take  this  stock  and  hold  It 
In  the  bank  aa  security  for  my  note.' "  He 
also  testified  that,  when  he  took  possession 
of  the  effects  of  the  bank  as  receiver,  he 
found  this  stock  among  the  effects  of  the 
bank  In  the  collateral  pouch.  We  think  that 
the  court  was  Justified  In  finding  that  the 
stock  certificate  was  left  with  the  bank  as 
collateral. 

It  Is  next  contended  that  the  court  erred 
In  denying  ar^llant's  motion  to  dismiss  the 
action  on  the  ground  that  the  alleged  pledge 
agreement  was  In  violation  of  section  2970  of 
the  Revised  Codes  of  Idaho,  was  ultra  vires, 
and  therefore  could  not  be  the  basis  of  a  suit 
That  part  of  said  section  which  applies  to 
this  case  Is  as  follows :  "But  no  such  bank 
shall  accept  as  collateral,  or  be  the  purchas- 
er of,  its  own  capital  stock,  except  in  cases 
where  the  taking  of  such  collateral,  or  such 
purchase,  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  in  good 
faith." 

It  is  conceded  that  this  stock  was  not  col- 
lateral to  secure  the  payment  of  a  prior  in- 
debtedness to  said  bank.  It  Is  contended  that 
the  recognition  of  tbla  pledge  agreem«Dt 
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would  nuUtfy  nld  prorlsloiiB  of  tbe  statnte 
and  be  a  direct  eDcoorasemait  to  banka  to 
disregard  ita  mandatory  temu.  While  aald 
■ectlon  pnAiibita  the  bank  from  accepting  Ita 
own  capital  atock  aa  collateral  except  to  pre- 
ruit  a  losa  upon  a  debt  prerlouBly  contract- 
ed. It  does  not  impose  any  penalty  or  for- 
feiture for  its  violation.  Tbe  provision  of 
the  national  banking  act  prohibits  certain 
acts  by  banks  or  their  officers,  bat  provides 
so  penalty  for  their  violation. 

In  Thompson  v.  St  Nicholas  National 
Bank.  146  U.  S.  240.  13  Sop.  Ct  60,  86  L. 
Ed.  8S6,  the  court  said:  "Moreover,  It  has 
iteen  rq>eatedly  held  by  this  court  that,  where 
the  provldons  of  ttie  national  banking  act 
prohibit  certain  acts  by  banks  or  their  of- 
ficers, without  imposing  any  penalty  or  for- 
feiture applicable  to  particular  transactions 
which  have  been  executed,  their  validity  can 
be  questioned  only  by  the  United  States  and 
not  by  private  parties."  Union  National 
Bank  v.  'Matthews,  98  U.  S.  621,  25  U  Ed. 
188;  Sioux  T.  R.  &  W.  Co.  v.  Trust  Ca  of 
N.  A.,  82  Fed.  124,  27  a  C.  A.  73. 

In  Camp  v.  Land.  122  Cal.  167,  54  Pac.  830, 
the  bank  as  cross^omplainant  sought  to 
foredose  a  mortgage.  The  plaintiff  pleaded 
that  It  was  a  security  forbidden  to  the  bank 
by  law;  but  the  court  said  that,  If  that  be 
true.  "It  did  not  lie  with  the  plaintiff  to  raise 
this  point"  Logan  Co.  Nat  Bank  v.  Town- 
send.  189  U.  S.  67,  11  Sup.  Ct  496,  85  L. 
Ed.  107;  NaUonal  Bank  v.  Whitney.  103  U. 
S.  99.  26  U  Ed.  443;  Walden  Nat  Bank  v. 
Birch.  180  N.  Y.  221.  29  N.  E.  127,  14  L.  B. 
A.  211. 

We  think  the  rule  laid  down  in  those  cases 
might  with  reason  be  applied  to  the  facts 
of  this  case  under  the  provisions  of  said  sec- 
tion 2976.  If  the  said  Insolvent  bank  had 
been  solvent,  and  a  creditor  of  the  stockhold- 
er had  attached  aald  stock,  the  bank  would 
have  been  precluded  by  the  provisions  of  said 
section  from  setting  up  tbe  pledge  agreement 
and  we  think  the  appellant  himself  might 
have  replevlned  that  certificate  bad  he  de- 
sired to  do  m,  in  a  suit  between  himself  and 
the  bank,  during  the  solvency  of  the  bank. 
But  as  the  bank  has  become  Insolvent,  and 
a  receiver  has  been  appointed  to  take  chaige 
of  its  affairs  to  protect  Its  creditors  as  well 
as  its  stockholders,  nnder  the  facts  of  this 
case  the  appellant  cannot  successfully  plead 
the  provisions  of  said  section  and  thereby 
defeat  the  foreclosure  of  said  pledge. 

Said  motion  to  dismiss  was  made  at  the 
close  of  the  trial  and  upon  the  pleadings  as 
they  then  stood  and  the  evidence  Introduced, 
mie  evidence  shows  that  the  contract  for  the 
parchase  of  the  stock  was  completed.  The 
appellant  agreed  to  purchase  the  stock,  and 
the  bank  to  sell  and  deliver  It  Tbe  bank 
comi^ied  with  its  part  of  the  contract  by  Is- 
suing the  stock  to  appellant  upon  which  he 
received  at  least  three  dividends;  at  any 
rate,  it  appears  that  three  dividends  were 
paid.   Renewals  were  made,  and  it  la  only 


folr  to  rappose  that  the  dtvld«ids  wore  ap- 
plied In  payment  of  tbe  interest  on  tte  prom- 
issory note;  at  least,  the  promissory  note 
given  at  the  end  of  two  years  as  a  rmewal, 
on  which  this  suit  was  brought,  was  for  the 
same  amount  aa  the  first  note  given.  It  ap- 
pears that  It  was  an  executed  contract  and. 
In  payment  for  the  stock  issned  to  the  appel- 
lant he  gave  said  promissory  note  to  the- 
bank.  That  contract,  It  aiv»ears,  was  enter- 
ed into  OB  the  10th  day  of  Deconber,  1906, 
and  apparently  It  was  so  considered  by  both 
parties  to  it  for  more  than  two  years,  and,, 
under  all  the  evldmce  of  this  cbm,  we  think 
the  ai^wUant  Is  estonwd  from  evading  the- 
effect  of  that  contract 

In  Bank  v.  Matthews,  96  U.  8.  621.  25  L. 
Ed.  188,  the  conrC  lud  nnder  consUOTati<m  a 
prohibited  contract,  and  said:  "We  cannot 
believe  that  It  was  meant  that  stodchtAders, 
and  perhaps  d^oeltors,  and  other  creditors, 
should  be  pnnlslied  and  the  borrower  reward- 
ed by  giving  success  to  this  dtfense  when- 
ever the  off^islve  fact  ahall  occur."  Fortler 
V.  New  Orleans  Nat  Bank,  112  U.  S.  439,  6 
Sup.  Gt.  234.  28  L.  Ed.  764;  Union  Gold  Hln. 
Co.  V.  Rocky  Monntaln  Nat  Bank,  96  U.  S. 
640,  24  L.  Dd.  618;  Weber  v.  Spokane  Nat. 
Bank,  64  Fed.  208,  12  C.  a  A.  93;  Central 
Trust  Co.  V.  Columbus,  H.  V.  &  T.  By.  Co. 
(C.  C.)  87  Fed.  816;  Farmers*  Nat  Bank  v. 
Robinson,  69  Kan.  777,  53  Pac.  762. 

Counsel  contrad  that  there  has  been  no- 
performance  of  the  contract  on  either  side, 
and  for  that  reason  It  cannot  be  enforced. 
We  think  there  was  a  full  performance.  The 
bank  sold  htm  10  shaTVS  of  stock;  he  gave 
bis  note  for  |1,400  for  the  purchase  price, 
and  then  repeatedly  renewed  said  note  The 
bank  performed  Its  part  by  issuing  the  stock;, 
appellant  has  performed  bla  original  contract 
by  executing  said  note.  29  Am.  &  Eng.  Ency. 
of  Law,  p.  66,  and  authorities  there  cited. 

As  to  the  question  of  ultra  vires,  a  party 
who  bas  had  the  boiefit  of  an  agreement  will 
not  be  permitted  to  question  Its  validity.  It 
was  said  in  Security  National  Bank  v.  St. 
Orolx  Power  Co..  117  Wis.  211,  94  N.  W.  74,. 
as  follows:  "This  court,  by  a  series  of  deci- 
sions, has  held  that,  when  a  corporation  en- 
ters into  business  relations  not  autborlzed 
by  its  corporate  grant  of  power,  the  doctrine 
of  ultra  vlree  cannot  be  used  by  it  or  by  the 
person  with  whom  It  assumes  to  deal  as  a 
means  of  defeating  the  obligations  assum- 
ed." Zinc  Co.  V.  First  Nat.  Bank,  lOS  Wis. 
125,  79  N.  W.  229,  74  Am.  St  Rep.  845;  Unit- 
ed German  Bank  v.  Katz,  57  Md.  128;  Mer- 
chants' Nat  Bank  v.  Hansm,  33  Minn.  40, 
21  N.  W.  849,  53  Am.  Rep.  5;  Becker's  Inv. 
Co.  V.  Rea,  63  Minn.  450.  65  N.  W.  969. 

We  are  satisfied  that  the  decided  weight  of 
authority  Is  In  accord  with  the  decisions 
above  cited.  It  Is  a  general  rule  tbat  ultra 
rlres  will  not  be  permitted  to  work  Injus- 
tice. It  would  he  unjust  to  permit  the  appel- 
lant to  enter  Into  the  contract  he  did  with 
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the  banl^  to  hare  tbe  stock  isBued  In  bis 
name,  himself  held  out  to  the  puUIc  as  a 
Modcbolder  for  tbe  purpose  of  securliig  new 
d^Hitora,  and  then  to  escape  liability  m 
bis  note  as  a  stockholder  od  the  ground  that 
the  bank  could  not  receive  said  stock  as  col- 
lateral security  to  his  note. 

In  Burke,  etc.,  Co.  T.  Wells  Fargo  ft  Oo.* 
7  Idaho,  ^  00  Pac.  87.  this  conn  held:  "The 
rule  iB  that  that  doctrine  (idtra  vires)  should 
not  be  applied  when  It  would  defeat  the  ends 
of  Justice  or  work  a  legal  wrong." 

In  Ohio  &  Uiss.  Ry.  Co.  v.  McOarUiy,  96 
U.  S.  2&S,  24  L.  Ed.  693,  tbe  conrt  said:  rrbe 
doctrine  of  ultra  Tires,  when  Invoked  for  or 
against  a  corporation,  should  not  be  allowed 
to  prevaU  where  it  would  defeat  Uie  ends  of 
justice  or  work  a  legal  wrong.** 

In  Carson  Olty  Savings  Bank  v.  Elevator 
Co.,  90  Mich.  600;  51  N.  W.  641.  80  Am.  SL 
Bep.  454.  the  court  held  that  the  plea  of  ultra 
vires  should  not,  as  a  graieral  rale,  prevail, 
whether  interposed  for  or  against  a  corpora- 
tion, when  it  would  not  advance  justice,  but, 
on  the  contrar7t  would  accomplish  a  legal 
wrong. 

In  First  National  Bank  v.  Guardian  Trust 
Ca,  187  Mo.  494,  86  S.  W.  108.  70  U  R.  A. 
79,  the  court  held,  in  ^ect,  that  tbe  defense 
of  ultra  Tlree  should  not  as  a  general  rule 
prevail,  whether  interposed  for  or  against  a 
corporation,  when  it  would  not  advance  jus- 
tice, but,  on  the  contrary,  would  accomplish 
a  legal  wrong.  The  defense  of  ultra  vires 
is  never  sustained  out  of  regard  for  a  de- 
fendant, but  only  where  an  Imperative  rule 
of  public  policy  requires  it 

But  tbe  question  of  ultra  vires  was  not 
pleaded  In  the  case  at  bar  and  is  raised  for 
the  first  time  In  tbe  Supreme  Court.  The 
defense  of  ultra  vires  is  special  and  is  not 
available  under  general  denial,  but  must  be 
specially  pleaded  and  proven.  10  Cyc  p. 
1150;  6  Ency.  of  PI.  &  Pr.  p.  95;  Commercial 
Bank  V.  King,  47  Iowa,  64. 

It  is  next  contended,  under  the  provisions 
of  section  0  of  article  11  of  tbe  Constitution 
of  Idaho,  that  the  stock  Is  void.  Said  section 
is  as  follows:  "No  corporation  shall  Issue 
stocks  or  bonds  except  for  labor  done,  serv- 
ices performed,  or  money  or  property  actual- 
ly received;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void."  It  Is 
therein  provided  that  no  stock  shall  be  Issued 
except  for  labor  done,  services  performed,  or 
money  or  property  actually  received.  The 
word  "property"  Includes  both  real  and  per- 
sonal property,  and  "personal  property"  In- 
cludes mon^,  goods,  ctiattelB,  things  in  ac- 
tion, and  evidences  of  debt  Section  16,  Rev. 
Codes.  Said  promissory  note  was  actually 
received  by  tbe  corporation  and  was  a  thing 
in  action  or  evidence  of  debt  That  note  was 
an  asset  of  the  bank,  and  It  appears  that  the 
bauk  had  the  authority  to  Issue  the  stock; 
tbat  It  was  not  a  fictitious  issue  of  stock,  but 
a  valid  Issue.  The  bank  then  received  said 


promissory  note  tm  said  stock,  whldi  was 
"property"  as  defined  by  said  section  16  of 
our  Revised  Codes. 

Farmers'  &  Mechanics*  Bank  v.  Jenks,  7 
Mete.  (Mass.)  692,  was  a  case  where  the  de- 
fendant and  others  had  given  their  notes  for 
stock  In  fraud  of  the  banking  laws,  and  tiiat 
fact  was  pleaded  In  defense  to  the  promis- 
sory note  which  they  bad  given  after  the 
failure  of  the  bank.  In  the  course  of  the  de- 
cision, the  court  said:  **Ab  to  fraud,  this.  In 
point  of  fact,  may,  and  appears  to  be,  well 
sustained.  •  •  •  For  this  fraud  the  bank 
might  have  been  amenable  bef<n«  the  proper 
tribunal;  but  it  is  not  competent  fbr  the 
maker  of  this  note  to  take  this  objection  to 
a  recovery  of  the  amount  due  thoreon,  in  an 
action  instituted  by  a  receiver  appointed  by 
this  court  and  representing  the  creditors  of 
tbe  bank.  It  Is  assets  that  may  well  be  col- 
lected for  the  purpose  of  discbai^g  tbe 
debts  of  the  bank,  or  the  expenses  of  closing 
Its  concerns  under  the  orders  of  the  court" 

We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed,  with  costs  In  favor  of 
respondent 

STEnVART,  J.  I  concur  In  the  conclusion 
that  this  judgment  should  be  affirmed.  I  do 
not  think  Carlson  Is  In  a  position  to  urge  the 
provisions  of  section  2976.  Rev.  Codes,  as 
against  an  action  Ivougbt  by  the  receiver  to 
foreclose  a  pledge  of  stock  given  to  secure  an 
indebtedness  due  the  bank.  He  cannot  claim 
immunity  In  an  action  brought  to  repair  the 
wrong  done  in  violating  the  statute.  Farm* 
ers*  &  Mechanics'  Bank  v.  Jenks,  7  Mete 
(Mass.)  692;  84  Cyc.  406. 

AILSHIE?,  J.  I  concur  In  tbe  affirmance 
of  tbe  judgment  in  this  case,  and  agree  with 
all  that  is  said  as  to  tbe  liability  of  Carlson 
on  tbe  note  sued  upon.  I  agree,  also,  that 
the  receiver  is  entitled  to  a  Judgment  fore- 
closing the  lien  on  this  stock.  As  to  whether 
or  not  the  bank  itself.  If  still  solvent  and  a 
"going  institution,"  would  be  allowed  to  fore- 
close a  lien  on  its  own  capital  stock  taken  in 
violation  of  section  2976,  Rer.  Codes.  I  re- 
serve my  judgment  I  am  satisfied,  however, 
that  after  the  bank  became  Insolvent  Quit 
doing  business,  and  went  into  the  bands  of  a 
receiver,  and  tbe  receiver  commenced  an  ac- 
tion, as  he  has  done  In  this  case,  to  foreclose 
a  Hen  or  pledge,  tbe  stockholder  who  pledged 
bis  stock  In  violation  of  the  provisions  of 
tbe  statute  ought  in  justice  to  be  estoi^ed 
from  pleading  tbat  the  stock  was  taken  In 
violation  of  the  law.  The  receiver  not  only 
represents  the  bank,  but  1^  represents  Its 
creditors  as  welL  So  far  as  be  representa  the 
creditors  of  the  bank,  he  Is  representing  peo- 
ple who  were  not  parties  to  this  violation  of 
tbe  statute  and  who  are  not  chargeable  with 
the  misconduct  ot  the  bank  <^cer8  in  tak- 
ing the  bank's  own  stoc^  as  oollatoral.  The 
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Btockholder  ahooM  not,  tbenton,  be  allow- 
ed to  ^ead  Qiis  def«iiM  agaliut  tbe  Innocent 
creditors  of  tbe  bank. 


STATB  T.  BRBCOUNT. 
(Snpreme  Court  of  Kaosas.'  March  12,  1010.) 

fSyJlabua  Iv  the  Court.) 

1.  Hovicins  (S  101*)— Excusable  Houioide. 

Homicide,  to  be  excusable  within  tbe  pro- 
rlsions  of  section  1995,  Oen.  St  1901,  mnst 
hare  resnited  from  an  act  committed  with  law- 
ful intent.  It  is  not  enough  that  the  act  is  one 
which  under  ordlnarT  circamstances  would  be 
lawfnl  and  Is  committed  hy  means  ordinarily 
lawful  and  with  the  usual  and  ordinary  cau- 
tion. There  must  be  absence  of  unlawful  in- 
tent. 

lEd.  Note.— For  other  cases,  see  Hwnlcide, 
Cent  Dig.  |  131;  Dec  Dig.  S  lOl.*) 

2.  Gbiminai,  Law  (|  218*)  — Preuunabt 
WARBAitT— StTFiroiENor — Goboneb's  Wab- 

BANT. 

A  coroner's  warrant  for  the  arrest  of  a 
I>erson  found  guilty  by  a  coroner's  jury  takes 
the  place  of  a  complaint,  and  is  sufficient  au- 
thority for  tbe  holding  of  a  preliminary  ex- 
amination before  an  examining  magistrate. 

[Ed.  Not^-— For  other  cases,  see  Criminal 
Law,  Cent  Mg.  »  444-157 ;  Deft  Wg.  J  218.*] 

Appeal  from  District  Conrt,  Cowley  Coun- 
ty; C.  L.  Swarts,  Judge. 

Ira  Breconot  was  convicted  of  manslaugh- 
ter In  the  fourth  degree,  and  appeals.  Af- 
firmed. 

RobertB  it  Richardson,  for  appellant  F. 
8.  JadEBon,  Atty.  Gen.,  and  Ed.  J.  Fleming 
(G.  S.  Bednnan  and  O.  T,  Atkinson,  of  conn- 
sel),  for  the  State. 

PORTER,  X  Ira  Breconnt  was  convicted 
ot  manslanf^ter  In  the  fourth  degree  and  sen- 
tenced to  serve  a  term  in  the  penitentiary 
not  exceeding  two  years.  From  this  judg- 
ment he  appeals. 

Tbe  accident  Dpon  which  the  prosecution 
is  based  bapp«ied  In  Arkansas  City  on  the 
1st  day  of  Jnly,  1008.  Tbe  appellant  was 
a  snbstltute  fireman  in  tbe  employ  of  the  fire 
department  of  that  city.  The  fire  depart- 
ment was  called  out  1^  a  fire  alarm,  and 
tbe  appellant.  In  company  with  the  chief, 
was  making  the  ran  In  the  latter's  wagon. 
The  appellant  was  driving  on  a  gallop 
through  <nie  of  tbe  main  streets,  when  a  col- 
lision occurred  with  a  carriage  in  which  Fred 
Bowers  and  his  wife  were  Hdlnft  and  Mrs. 
Bowers  was  thrown  ont,  receiving  injuries 
from  whliA  she  afterwards  died.  The  ac- 
cident occurred  at  about  7  o'clock  in  tbe 
evening  while  a  band  concort  was  being  glv- 
ea  from  a  temporary  stand  erected  in  a  part 
of  the  street  The  street  was  filled  with 
vehicles  and  a  crowd  of  persons  In  attend- 
snce  on  the  concert  The  appellant  was  off 
duty  from  8  o'clock  In  tbe  eranlng,  and  at 
about  7  A'dock  met  Harrj  Scott,  tbe  chief  ot 


the  department  two  or  three  bloi&s  from 
where  the  crowd  was  gathered.  Scott  had 
not  been  on  duty  during  the  day  and  was  in- 
toxicated. He  had  beoa  threatening  to  turn 
in  a  false  alarm  and  have  the  department 
make  a  run  to  see  the  crowd  scattw.  O.  H. 
Peek,  who  was  with  Scott  was  attempting 
to  prevail  upon  him  not  to  do  so,  and  asked 
the  appellant  tb  take  cha^  of  Scott  and  get 
him  home,  and  warned  the  appellant  not  to 
permit  him  to  turn  In  an  alarm  because  it 
would  result  In  the  Injury  or  killing  of  some 
one.  l^recount  relied,  in  substance,  that 
Scott  was  chief  and  bad  a  ri^t  to  call  ont 
the  d^Hurtmoit  If  he  wanted  to  do  so.  Soon 
after  this  Scott  tnmed  in  an  alarm  from  a 
box  on  tbe  cmner  and  gave  the  location  of 
the  fire  in  a  blodc  on  south  A  street  to 
readi  which  would  take  the  fire  department 
through  the  crowd  then  norrounding  the  band 
stand.  After  turning  In  the  alarm,  Scott  and 
the  appellant  ran  to  tbe  fire  d^nrtment 
building,  where  the  latter  bitched  the  horse 
to  the  chiefs  wagon,  and  together  they  drove 
down  the  street  as  fast  as  tbe  horse  could 
traveL  The  appellant  was  driving  and  Scott 
was  whipping  tbe  horse.  This  occurred  sev- 
eral minutes  after  the  alarm  had  been  turn- 
ed in  and  after  tbe  fire  d^rtment  had  made 
its  run,  so  that  by  the  time  the  rig  driven  hy 
tbe  appellant  readied  tbe  vidinlty  of  the 
crowd  many  of  the  penKuis  who  had  follow- 
ed the  first  fire  wagon  and  bad  learned  that 
the  alarm  was  a  false  one  were  returning  In 
the  direction  of  tbe  band  stand.  Among  them 
was  Fred  Bowers  in  a  carriage  with  his 
wife  and  two  other  persons.  Bowers  was  on 
the  left-hand  or  wrong  tide  of  the  street  He 
saw  the  danger  he  was  In  and  attempted  to 
get  out  of  tbe  way  and  called  out  a  numbw 
at  times,  warning  tbe  appellant  not  to  drlre 
Into  his  rig  The  horse  which  the  appeUant 
was  driving  was  whipped  until  within  a  short 
distance  from  the  place  where  tbe  collision 
occurred.  Immediately  after  tbe  accident 
Bowers  asked  appellant  why  he  drove  into 

him,  and  appellant  exclaimed,  "Q   d  

you,  we  will  teach  you  to  keep  on  your  own 
side  of  tbe  street"  There  was  little  conflict 
In  tbe  evidence;  ^e  ai^ellant's  witnesses 
testlfled  that  daring  the  time  he  was  driving 
down  tbe  street  he  held  a  tight  rein  <m  the 
horse,  that  the  gong  was  sounded  conttnuons- 
ly,  and  the  witnesses  saw  nothing  unuBual  In 
the  manner  In  which  the  ran  was  made. 

The  principal  contention  of  the  apiwllant  Is 
that  the  homicide  was  excusable  within  tbe 
definition  of  section  1005,  Oen.  St  10(n, 
which,  so  far  as  applicable  here,  reads: 
"Homicide  shall  be  deemed  Nccnsable  when 
committed  by  accident  or  misfortune  •  •  • 
or  in  doing  any  other  lawful  act  by  lawfni 
means,  with  the  usual  and  ordinary  cau- 
tion, and  without  unlawful  Intent"  It  Is  urged 
that  the  evidence  of  the  state  established  that 
the  appellant  was  engaged  In  a  lawful  act  by 
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lawful  metiu  with  the  nsnal  and  ordinary 
caution,  and  without  nnlawful  Intent  In 
this  we  are  nnatde  to  concur.  In  the  argo* 
ment  particular  stress  is  laid  upon  the  fact 
that  the  appellant  was  doing  the  act  In  the 
usual  and*  ordinary  manner.  It  may  be  con- 
ceded that  the  run  was  Mng  made  In  the 
usual  and  ordinary  manner  so  far  as  the 
speed  of  the  horse  was  concerned,  the  ring- 
ing of  the  gong,  and  the  keeping  of  a  tight 
rein  on  the  horse.  And,  If  there  had  been 
an  actual  alarm,  or  one  which  required  the 
appellant  to  mi^e  the  run,  and,  while  mak- 
ing It  in  good  ftith,  tbe  same  accident  had 
occurred,  the  appelant  would  not  have  been 
criminally  rei^xuislble  for  the  consetrvmces. 
But  in  order  to  bring  an  act  within  the 
protection  of  the  statute  something  more  is 
required  than  that  It  he  done  in  the  "usual 
and  ordinary  manner."  niere  must  be  ab- 
sence  of  "unlawful  Intent**  It  Is  apparent 
from  the  evidence  that  the  alarm  ms  turn- 
ed In,  not  In  good  faith  for  the  purpose  of 
making  a  practloe  run,  but  with  the  aTOwed 
purpose  of  running  through  the  crowd  to 
see  the  people  scatter,  and  that  in  tba  pur- 
pose the  appellant  was  partlceps  crlminls. 
There  was  no  lack  eridence  Indicating  tho 
appellant's  state  of  mind  and  bis  disregard 
of  the  rl^ts  of  others.  His  profane  acclama- 
tion immediately  after  the  collision,  to  the 
^ect  that  he  would  teach  Bowers  to  ke^  on 
the  right  side  of  the  road,  and  the  circum- 
stances under  which  the  alarm  was  turned 
in,  demtmstrate  beyond  any  question  that  the 
act  was  committed  with  an  nnlawful  Intent, 
that  it  Was  reckless,  wanton,  and  wholly  in- 
excasable,  the  result  of  a  desire  to  exhibit 
a  little^  brief  authority,  and  to  appear  spec- 
tacular In  the  eyes  of  the  people.  The  act 
of  the  appeUant  in  driving  through  the  street 
in  the  manner  he  did  might  htfve  been  lawfiil 
on  a  proper  occasion,  but  whether  it  was 
lawful  in  this  instance  depends  upon  whether 
it  was  done  with  a  lawful  Intrat.  It  was 
the  intent  which  made  the  act  unlawful  and 
took  It  outside  the  protection  of  a  statute 
which  was  not  designed  to  relieve  perscms 
from  responslblll^  for  criminal  recklessness. 

There  Is  nothing  substantial  In  the  claim 
that  the  ai^)eUant  was  denied  a  preliminary 
examinatlcm.  While  the  statute  provides 
that  a  written  complaint  under  oath  shall 
be  filed  with  the  magistrate  before  the  war- 
rant Issues  (Gen.  Bt  1901,  I  S470  [Code  Cr. 
Proc.  S  86]),  there  Is  another  method  provided 
by  sections  176S-1T71.  Where  there  is  a  ver- 
dict of  guilty  by  a  corona's  jury,  it  is  made 
the  duty  of  the  coroner  to  issue  bis  warrant 
upon  which  t2ie  dtfeudant  Is  arrested  and 
taken  before  a  magistrate  for  &  iwtilmlnary 
examination.  It  is  expressly  provided  that 
such  warrant  shall  take  the  place  of  a  com- 
plaint and  be  sufficient  foundatlcm  for  the 
proceeding  before  the  Justice.  Qen.  St  1901, 
il  1T70,  1771,  supra.   "Such  a  warrant  is  of 


equal  authority  with  one  tened  by  a  Jus- 
tice of  the  peace."  State  t.  Tnmiaon.  89  Kan. 
726. 18  Pac  94& 

Thvn  was  no  error  in  the  admission  of 
testimony,  nor  in  the  Instructions;  and.  tbe 
evidence  in  snppwt  of  the  motion  for  a  new 
trial  was  merely  cumulative. 

We  are  satlafled  that  the  appellant  had  m 
fair  trial,  and  the  judgment  la  affirmed.  All 
the  Justices  concurring. 


PATTON  et  al.  v.  HAMILTON  COAL  ft 
MERCANTILE  CO. 
(Supreme  Court  (d  Kansas.   March  12.  1910.) 

fSytlabut  Ijf  the  Court.) 
Mines  and  Minebals  (8  TO*)— Mining  Leabb 

— OONSTBUCTIOir. 

Where  a  lessee  at  the  time  of  making  the 
lease  deposits  money  with  the  lessor  as  an  ad- 
vance payment  of  certain  snms  to  become  due 
by  tbe  terms  of  the  lease  from  time  to  time, 
the  lesaor  has  no  caose  of  action  against  the 
lessees  to  recoTer  any  auch  sums  of  money 
which  have  become  due  while  a  suffi<dent 
amount  of  the  deposit  remains  In  bis  bands  to 
discharge  the  same. 

[Ed.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Dec  Dig.  I  70.«] 

Appeal  from  District  Court  Crawford 
County;  Arthur  Puller,  Judge. 

Action  by  M.  B.  Patton  and  others  against 
the  Hamilton  Coal  &  Mercantile  CSompany. 
A  demurrer  to  the  petition  was  sustained, 
and  plaintiffs  appeal.  Affirmed. 

The  aH>ellants  brought  action  in  the  dis- 
trict court  of  Crawford  county,  and  In  their 
petition  alleged  that  on  January  6, 1908.  they 
were  the  owners  of  certain  described  lands; 
that  on  that  day  they  entered  into  a  written 
contract  with  tiie  appellee  by  the  terms  of 
which,  in  consldavtion  ot  certain  royalties 
to  be  paid,  they  granted  to  appellee  tbe  right 
to  mine  the  coal  from  said  land;  that  $15,000 
advance  royalty  was  paid  by  the  ai^lee  to 
them  as  provided  by  the  contract  January  S8. 
1906;  that  by  Qie  terms  of  the  omtract  and 
before  the  commencement  of  the  acthm  'the 
appellee  should  have  paid  than  $210  on  or 
before  Septonba  25,  180^  tMO,  on  or  before 
October  25,  1908,  and  $240  on  or  before  No- 
vember 1806;  that  appellee  wholly  neg- 
lected and  refused  to  pay  any  portion  of 
said  sums.  Judgment  is  prayed  for  In  the 
sum  of  9720,  and  all  propCT  relief. 

By  the  terms  of  the  ocmtract  tbe  lessee 
was  to  pay  lessors  8  cents  per  ton  for  all . 
coal  mined,  to  conduct  the  mining  in  good 
and  workmanlike  manner,  Indnstrloosly,  and 
actively,  and  to  continue  mining  until  all  the 
coal  under  the  land  of  a  marketeble  quality 
which  could  be  taken  out  profitably  stionld 
be  mined  out  The  lease  Is  long,  and  pro- 
vides the  manner  of  weighing,  n^iortlng 
weights  and  other  details.   The  portions  of 
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the  lease  onder  whicb  the  controTerey  aroM 
era  In  the  following: 

**It  te  farther  .agreed  lliat  the  aald  parUet 
of  the  second  part  ahall  pay  or  cause  to  be 
l»ld  as  a  minlmnm  n^altj  to  the  «ald  par- 
ties of  the  first  part  the  earn  of  two  bun< 
died  forty  ^244^  dollars  per  month*  or  at  tlie 
rate  of  eight  cents  per  ton  on  three  thon- 
«and  0,000)  tons  of  coal  whether  this  amonnt 
«f  coal  sihall  hare  been  mined  during  any  one 
month  or  not,  but  it  Is  also  agreed  that  If 
by  reason  of  strikes  or  acddrata  or  by  any 
4>ther  canse  the  said  party  ct  the  second  part 
shall  fall  to  mine  three  tbotisand  (3,000)  tons 
of  coal  daring  any  one  mmth  during  the  con- 
tinuance of  this  grant  and  Shall  bare  paid 
to  the  parties  of  the  flrst  part  the  sum 'of  two 
hundred  forty  (9240)  dollars,  or  such  part 
thereof  as  mfty  be  possible  pro  rata,  shall  be 
credited  upon  the  amonnt  of  royalty  dne  for 
any  subsequent  month  which  royalty  for  such 
subsequoit  monOi  Is  in  excess  of  the  sum  of 
two  hundred  forty  dollars,  or  which  amount 
of  coal  so  mined  is  In  excess  of  three  thou- 
sand tons.  *  *  • 

"It  is  further  agreed  that  the  said  party 
of  the  second  part  ehall  pay  to  the  said  par- 
ties of  the  first  part  the  sum  of  fifteen  tboa- 
sand  ((15,000}  dollars,  which  Is  an  advance 
upon  royalty  hereafter  to  become  due  to  the 
said  parties  of  the  first  part  from  the  said 
second  party  from  the  mining  of  coal  from 
the  said  land,  as  aforesaid.   •   *  » 

"It  is  agreed  that  the  minimum  royalty 
hereinbefore  referred  to  shall  commence  up- 
on the  first  day  of  August,  1908,  bnt  it  is  also 
understood  that  this  agreement  shall  not  be 
deemed  a  waiver  to  royalty  on  any  coal 
which  may  be  mined  prior  to  that  date." 

To  this  petition  the  appellee  filed  a  general 
demurrer,  which,  after  a  hearing  thereon, 
the  court  sustained,  and  exception  thereto 
waa  made.  The  appellants  declining  further 
to  plead.  Judgment  was  rendered  against 
them  for  costs. 

O.  T.  Boas,  for  appellants.  Olaas  &  Bnx^ 
ton,  for  appellee. 

SMITH,  J.  (After  stating  the  fftcts  as 
above).  The  qoestlona  presented  depend  en^ 
tlrely  upra  the  conotructiou  to  be  glToi  to 
the  contract  Tb»  apptflants  contend  that 
the  paragraphs  of  the  contract  copied  above 
are  determinative  of  the  controversy;  that 
by  the  terms  of  the  second  paragraph  (as 
copied  in  the  statonent  of  facta,  supra,)  the 
$15,000,  admitted  to  have  been  paid,  is  an 
advance  payment  of  royalty  for  coal  actu- 
ally mined,  while  the  first  paragraph  re- 
quires the  payment  of  $240  per  month  after 
and  Including  August.  1908,  whether  any 
ooal  is  mined  or  not.  In  other  words,  it 
seems  to  be  conceded  that  if  3,000  tons  or 
more  of  coal  were  mined  each  month  the 
royalty  therefor  might  properly  be  deducted 


fnmi  the  $15,000  advanced,  bnt  If  no  coal, 
or  less  than  3,000  tons  be  mined  In  a  certain 
month,  the  $iUO  m  the  royalty  on  the  coal 
not  mined  necessary  to  make  up  3,000  tons 
could  not  be  so  paid. 

We  cannot  acceptf  this  construction  of  the 
contract  The  second  paragraph  (as  copied) 
has  this  relating  to  the  application  of  the 
$15,000:  **Which  is  an  advance  upcm  n^alty 
hereaf tor  to  become  due  to  tlie  said  parties 
of  the  flrst  part  from  the  said  second  party 
from  the  mining  ot  coal  from  the  land,  as 
aforesaid**— not  from  *k»al  mlned,^  but  from 
"mining  coal."  The  entire  contract  relates 
to  mining  coal,  and  the  minimum  royalty  due 
after  August,  1906,  is  $240  per  month.  The 
$15,000  is  not  subject  to  forfeiture,  but  is  a 
deposit  as  security  for  ttie  itayment  of  any 
royalties  which  may  become  due  by  the 
terms  of  the  contract  whether  by  reason  of 
mining  less  or  more  tlian  8,000  tons  per 
montb.  Cunningham  v.  Stockton,  81  Kan. 
780,  106  Pac.  1007.  Undw  the  contract  the 
plaintilTs  had  >  the  right  to  pay  themselves 
$240  as  royalty  out  of  the  deposit  on  the 
25tb  day  of  Septeml>er,  October,  and  Novem- 
ber. They  have  no  cause  of  action  against 
the  appellee  so  I<Hig  as  they  have  sufficient 
money  of  appellee's  In  their  own  hands  which 
was  deposited  for  the  purpose  of  paying  in 
advance  the  very  oblations  on  which  Judg- 
ment is  sought 

The  iudgm«it  is  afiBrmed.  All  the  Justices 
concurring. 


LESLIE  V.  ATCHISON,  T.  &  S.  F.  EY.  CO. 
(Sapreme  Coart  of  Kansas.   March  12;  1010.) 

(Byliabua  ly  the  Court.) 

1.  Cabbiebs  a  307*)— Cohtbact  fob  Stock 
Attendant— RzAsoiiABX.KinEss. 

A  cattls  shipper  waa  givm  free  transporta- 
tion to  accompany  bia  stock,  subject  to  the  fol- 
lowing restrictions  contained  in  a  algaed  con- 
tract : 

"We  farther  a^ree  to  apeclally  obaerve  the  fol* 
lowing  regulations: 

"First.  Remain  in  a  safe  place  in  the  caboose 
attached  to  the  cars  while  the  train  la  la  mo- 
tion. 

"Second.  Get  on  and  off  snid  cabooae  only 
while  the  same  la  still  or  stationary. 

"Third.  Will  not  get  on  or  be  on  any  freight 
car  while  switching  is  being  or  Is  to  be  done  at 
stations  or  other  ijlaces  or  at  any  other  time." 

Held,  the  regnlationa  were  reaaonable,  and  not 
in  contraventioa  of  law  or  sound  public  policy. 

[Ed.  Note.— For  other  cases,  aee  Garriera, 
Cent.  IMg.  i  1254;  Itte.  Dig.  1  S07.*3 

2.  Cabbikbs  (I  384*}— Cabbiaob  or  Stock— 
DoTT  OF  Atiendant  Undeb  Contbact. 

A  cattle  shipper  using  such  transtwrtation 
must  regulate  bis  conduct  at  stopping  places  by 
bis  contract,  and  hence  is  obll^  to  ascertain 
and  know  whether  he  has  time  to  examine  bis 
stock  and  return  to  bis  place  In  the  caboose  be- 
fore the  train  proceeds  on  its  Journey. 

fEd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1355;  Dec  Dig.  |  834.*J 
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8.  Carribbs  (H  807*)— GoirauCT  tob  Stock 
Attbnoani  —  Waives  of  Pbotision0  bt 

Cabbieb. 

A  cattle  shipper,  asiiig  transportation  of 
the  character  descnbed;  completed  an  ezamlsa- 
tioD  of  his  stock  at  a  statioo  Just  as  the  train 
commeni^ed  to  move.  The  caboose  was  some  20 
cars  to  the  rear.  He  started  to  walk  toward  the 
caboose  when  tbe  condactor  told  him  he  had  bet- 
ter Ket  on ;  that  the  train  wonld  be  going  so  fast 
by  tbe  time  the  caboose  got  there  he  could  not 
set  on.  He  then  climbed  tbe  ladder  of  a  freight 
car,  and  before  he  reached  the  top  was  raked 
off  by  a  water  crane  overhanging  the  track. 
Held,  the  conditions  of  the  contract  were  waiv- 
ed,  that  he  was  not  a  mere  licensee,  and  that 
tbe  can-ler  Is  liable  in  damages  ilbr  the  Injuries 
he  saatatDed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1254;  De&  DigTj  807.*] 

4.  CaBBIEBS    (I  847*)— IRJUBIES  TO  PBB80IT 
ACCOlCPAKTlNa  FBEIQITIV-QCBSTION  FOB  Ju- 

BY— CONTBIBUTOBT  NeQLIGEIVCB. 

Under  the  circumstances  of  this  case,  it  is 
held,  tbe  question  whether  the  shipper  referred 
to  was  guilty  oi  contribatory  negligence  was  one 
for  the  Jury  to  decide, 

[Ed,  Note. — For  other  eases,  see  CMTriers, 
Cent.  Dig.  IS  1346-1397;  Dea  Dig.  1  847.«] 

Bnrdi,  Porter,  and  OxaTet,  JJ.,  dissenting  In 
part. 

Appeal  from  District  Court,  Reno  County ; 
P.  J.  Galle,  Judge. 

Action  by  George  M.  Leslie  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defmdant 
appeals.  Affirmed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appellant.  L.  Martin  and  Vf&trea  H. 
White,  for  appellee. 

BURCH,  J.  The  plaintiff  recovered  dam- 
ages for  personal  Injuries  occasioned  by  the 
defendant's  negligence,  and  the  defendant  ap- 
peals. The  plaintiff  shipped  a  car  load  of 
cattle  over  the  defendant's  road  from  Abbey- 
vllle,  Kan.,  to  Kansas  City,  Mo.  He  accom- 
panled  the  cattle,  riding  on  a  pass  subject  to 
the  following  among  other  restrictions  con- 
tained in  a  signed  contract:  "We  further 
agree  to  weclally  observe  the  following  r^- 
ulatlons:  First.  Ronaln  in  a  safe  place  in 
the  caboose  attached  to  the  cars  while  the 
train  Is  In  motion.  Second.  Get  on  and  off 
said  caboose  only  while  tbe  same  Is  stUl  or 
8tatl<»iar7.  Third,  Will  not  get  on  ot  be  on 
any  freight  car  while  switching  Is  being  or 
Is  to  be  done  at  stations  or  other  places  or  at 
any  other  time,"  When  the  train  reached 
Strong  Gl^  the  plaintiff  alighted  to  inspect 
his  cattle.  Before  he  could  reach  the  car 
containing  the  cattle  It  had  been  taken  to  a 
distant  part  of  the  yards  to  accomplish  some 
necessary  switching.  He  waited  until  the 
car  was  returned,  examined  flie  cattle,  and 
Just  after  he  finished  the  examination  observ- 
ed the  train  was  In  motion.  He  started  to- 
ward the  caboose,  which  was  some  20  cars 
away,  when  either  the  conductor  or  brafceman 
told  blm  be  had  better  get  on ;  that  the  train 


would  be  going  so  fast  by  the  time  the  ca- 
boose got  there  be  could  not  get  on.  His  rec- 
ollection was  that  It  was  the  conductor  who 
spoke.  At  this  time  the  train  was  moving 
eastward  on  the  main  track,  and  the  plain* 
tur  was  standing  between  that  track  and 
a  passing  track  sooth  of  it  While  waiting 
for  the  return  of  his  car  of  cattle  he  had 
been  conversing  with  a  frlmd  who  was  leav- 
ing tbe  train  at  Stnnig  (Xty.  and  looking 
eastward  he  noticed  a  water  crane  standing 
between  the  two  tracks  several  cor  lengths 
away.  The  crane  was  adjusted  to  serve  en- 
gines on  either  track  and  he  remembers  that, 
at/tbe  time.  It  was  standing  "angling  to  the 
northwest  a  little,  and  about  halfway  be- 
tween a  horizontal."  Immediately  after  re- 
ceiving the  conductor's  admonition  the  plain- 
tiff mounted  the  ladder  of  a  freight  car,  and 
when  he  had  ascended  far  enough  that  his 
head  and  shoulders  were  above  the  eaves  of 
the  car  he  stopped  and  turned  partly  around 
to  the  southwest  to  say  good-by  to  his  friend. 
At  this  moment  the  crane  struck  blm  and 
be  was  Imocked  to  the  ground  and  severely 
injured.  While  the  plaintiff  was  hanging  on 
tbe  side  of  the  car  the  engineer  of  an  engine 
on  the  passing  track,  moving  up  to  the  crane 
to  take  water,  saw  tbe  plaintiff  was  giving  do 
heed  to  tbe  crane  and  shouted  a  warning  to 
blm. 

The  Jury  returned  special  findings  of  fact, 
among  which  are  the  following:  "Did  plain- 
tiff climb  up  on  the  ladder  at  the  side  of  the 
car  after  the  train  on  the  main  line  started 
east?  Ans.  Tes.  At  the  time  be  climbed  up 
on  the  ladder  was  there  anything  to  hinder 
him  from  seeing  the  crane  between  the 
tracks?  Ans.  Na  Before  plaintiff  attempted 
to  get  on  the  train,  was  there  anything  to 
hinder  him  from  seeing  the  crane  between  tbe 
tracks?  Ans.  Na  How  far  from  the  crane 
was  plaintiff  at  tbe  time  he>  attempted  to 
get  on  the  train?  Ans.  Six  or  eight  car 
lengths.  Where  was  the  plaintiff  standing 
prior  to  bis  attempting  to  get  on  the  train? 
Ans.  Betwera  the  trades.  Wbo^  if  any  on^ 
was  he  talking  to  at  that  time?  Ans.  No 
<ne.  Did  tbe  plaintiff  before  attempting  to 
get  <mto  the  train  see  the  watw  crane?  Ans. 
Xes.  State  whether  or  not  plaintiff  lotrtced 
In  a  southwest  direction  after  he  got  up  on 
the  laddw  of  the  car.  Ans.  Zes.  Which  way 
was  plalntUTB  face  turned  at  the  time  tbe 
train  approached  the  crane?  Ans.  South- 
west Was  he  kx^clng  for  comrades  south 
and  west  of  him  at  the  time  be  was  strodE? 
Ans.  Tes.  Was  he  shouting  good-by  to  his 
friends  at  the  time  tbe  water  crane  struck 
blm?  Ana  Yes.  How  far  tiom  the  top  of 
the  car  was  plaintiff  at  the  time  he  was 
struck?  Ans.  Head  and  shoulders  above  the 
eaves  of  the  car.  At  the  time  he  was  strudE, 
was  he  climbing  up  tbe  side  of  the  car  or  had 
be  stopped  for  some  purpose?  Ans.  Had 
stopped.   Was  J.  H.  Shock  aiginew  of  the 
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locomotlTe  on  the  passing  trackT  Ans.  Tes. 
Did  he  see  plaintiff  vhen  be  was  banging  on 
at  the  Bide  of  the  car?  Ans.  Yea.  Did  he 
see  that  plaintiff  was  not  looking  at  tbe  crane 
between  the  trails  T  Ans.  Yes.  Did  be  shout 
to  plaintiff  to  look  oat  for  tbe  crane?  Ans. 
Yes.  For  wbat  distance  did  plaintiff  bang 
onto  tbe  side  of  the  moving  car?  Ans.  Six 
or  eight  car  lengths.  Was  the  main  Une 
trade  east-bound  perfect^  straight  at  the 
locality  where  plalntUt  was  Injured?  Ans. 
Yes.  Was  tbe  passing  track  straight?  Ans. 
Yes.  How  many  car  lengths  west  of  plain- 
tiff was  tbe  caboose  at  tbe  time  be  attempted 
to  on?  Aia.  About  20  cars.  Was  the 
caboose  at  tbe  west  end  of  tbe  east-bound 
train?  Ans.  Yes.  Did  tbe  plaintiff  make 
any  attempt  to  get  on  tbe  ciUwose  of  said 
train?  Ans.  YesL  How  long  was  plaintiff 
talking  with  his  friends  before  tbe  train 
pulled  ,out  on  the  main  east-bound  track? 
Ans.  About  10  minutes.  Was  tbwe  anything 
to  prerent  plaintiff  from  walking  down  to  the 
caboose  before  It  started?  Ans.  Yes.  If 
there  wau  any  Obstruction  mention  wbat  it 
was.  Ans.  Waiting  to  look  after  bis  stock. 
Did  plaintiff  ask  anybody  to  stop  tbe  train 
when  it  was  passing?  Ans.  No.  Did  the  en- 
gine whicb  was  drawing  tbe  train  on  which 
plaintiff's  cattle  were  being  transported  take 
water  at  Stnmg  City?  ^s.  Yes.  How  Kmg 
did  it  take  defendant  to  set  out  the  cars  and 
take  water*  and  get  ready  to  start  on  with 
the  train,  on  tbe  main  line?  Ans.  About  SO 
minutes.  If  plaintiff  had  been  looking  to- 
ward the  crane  between  the  tracks,  would 
be  have  seen  It  before  be  got  to  it?  Ans. 
Yes.  If  he  bad  held  his  body  dose  to  the  side 
of  the  car  would  tin  crane  have  struck  bUn? 
Ans.  Yes.  If  he  bad  Jumped  off  of  the  side 
of  the  car  would  the  crane  have  slxudE  him? 
Ans.  No.  How  fast  was  the  defendant's  train 
going  at  the  time  tbe  plaintiff  got  onto  the 
side  of  the  car?  Ans.  Just  started." 

The  defaidant  claims  it  owed  no  du^  to 
tbe  plaintiff  ezc^t  to  avoid  mnton  injury 
to  him.  that  be  assumed  Uie  risk,  and  that 
he  was  himself  guilty  of  negligence  contri- 
buting to  his  Injury.  Error  Is  assigned  on 
tbe  giving  and  refusing  of  instructions,  but 
in  view  of  tbe  plBintUTs  admlstions  and  tbe 
findings  of  ttxt  tbe  matter  of  Instructhms  Is 
no  longer  of  consequence^  Tbe  controlling 
facts  are  now  b^nd  dispute,  and  this  court 
can  apply  the  law  to  them. 

The  contract  was  Intended  to  promote  the 
plaintiff's  safety,  was  reasonable  In  its  terms, 
and  did  not  contravene  ^ther  the  law  or 
sound  public  policy.  Having  undertaken  to 
accompany  tbe  cattle  under  Uie  conditions 
expressed  In  tbe  contract,  tbe  plaintiff  was 
bound  to  observe  them.  Ft  S.,  W.  &  W.  By. 
Ca  T.  Spaiira.  05  Kan.  288,  39  Pae.  lOSi^ 
When  tbe  plaintiff  undertook  to  make  an  in- 
spection of  bis  cattle  at  Strong  City  he  was 
bound  to  order  his  ccmduct  so  that  he  could 
comply  with  tbe  dondltlons  of  his  pass.  He 
was  obliged  to  ascertain  and  know  whether 


be  bad  time  to  examine  tail  cattle  and  return 
to  bis  place  In  ^e  caboose  btfwe  the  trahi 
started  on  its  journey.  If  this  were  not  true, 
the  carrier's  control,  over  tbe  movemoits 
of  a  stock  train  would  be  surrendered  to  tbe 
shippers  accompanying  It  The  plaintiff 
therefore  was  at  fault  when  he  found  him- 
self standing  on  the  ground  twenty  car 
lengths  fKim  the  caboose  and  tbe  train  In 
motion.  At  this  point,  bo'werer,  the  conduct- 
or intervened,  and  tbe  difficult  legal  ques- 
tion Is,  What  was  the  effect  of  tbe  conduct- 
or's statement  on  tbe  rights  ot  the  parties? 
The  case  Is  different  from  that  of  Ballroad 
Co.  Oreeai,  00  Kan.  289,  50  Paa  477,  in 
which  the  trainmen  bad  Informatiaa  that  tbe 
passoiger  was  riding  In  a  freight  car  and 
not  in  the  caboose.  Then  the  passengor  de- 
liberately took  the  diances  with  knowledge 
of  tbe  peril  and  the  trainmen  simply  did  not 
Interfere.  Tbe  case  is  also  different  ftom 
that  of  A.,  T.  &  8.  F.  By.  Co.  v.  Lindley,  42 
Kan.  714,  22  Fac.  703,  6  L.  B.  A.  646,  IQ  Am. 
St  Bep.  615.  There,  a  shipper  took  a  posi- 
tion of  dangw  on  tcqp  of  a  car  In  obedience 
to  a  direction  of  the  conductor.  Tbe  pur- 
pose was  to  asstet  in  giving  signals  and  not 
to  look  after  stock,  and  tbe  court  held  the 
risk  was  voluntarily  assumed.  Here,  the 
plaintiff  was  not  called  on  by  tbe  conductor 
to  engage  In  a  foreign  enterprise.  Wbat  tbe 
conductor  said  r^ated  to  a  subject  specif- 
ically covered  by  the  contract  for  tranqmr^ 
tation. 

A  majority  of  the  court  is  of  tbe  opinion 
that  tbe  conductor,  who  was  In  charge  of 
tbe  train  and  its  passengers  and  was  act- 
ing for  the  company,  waived  the  conditions 
of  tbe  pass  by  telling  tbe  plaintiff  he  bad 
better  on  tbe  morlng  train  without  wait- 
ing for  the  caboose  to  come  up,  that  the 
plaintiff  had  ttie  rights  of  a  passenger  while 
complying  with  tbe  conductor's  invitation, 
direction,  admonlti<m,  or  whatever  it  may 
be  called,  and  consequently  that  the  defend- 
ant was  bound  to  afford  the  plahitlff  an  op- 
portunity to  reach  the  caboose  without  the 
hasard  of  being  raked  off  the  train  t^-  oret- 
banglng  stmctures.  He  was  assuming  tbe  risk 
of  being  left  behind  by  walking  toward  the 
approaching  caboose.  He  would  not  hare  been 
on  the  side  of  the  car  exc^  for  the  conduct- 
or. Since  tbe  omductor  was  responsible 
for  bis  b^ng  In  an  exposed  position,  the  de- 
fendant was  bound  to  protect  him. 

The  plaintiff's  means  of  observation  while 
he  was  ascending  the  ladder  cm  tbe  side  of 
the  moving  cars  were  limited.  His  notice  of 
the  craiie  bad  been  incidental.  He  was 
obliged  to  give  close  attention  to  the  act  of 
climbing.  He  came  in  range  of  the  protrud- 
ing portion  of  the  crane  only  by  the  compos- 
ite movement  of  climbing  and  going  fox- 
ward.  Granting  he  was  bound  to  obsorve 
his  surroundings  and  to  see  the  crane  as  he 
appnmdied  it,  it  was  difficult  for  him  to  de- 
termine whether  It  actually  portended  dan- 
ger until  he  reached  It  Being  a  passenger 
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t»  wsi  not  bound  to  anticipate  danger. 
Wta^er.  on  the  whole*  his  ccmdvct  was  that 
■of  a  reasonably  pimdent  man  was  a  question 
for  the  jury  to  determine,  and  the  verdict 
that  he  was  not  guilty  of  contributory  neg- 
ligence la  conclusive. 

Mr.  Justice  POHTEE,  Mr.  Justice  GRAVES, 
and  the  wtltOT  are  of  the  opinion  the  con- 
tract governed  the  plaintiff  all  the  time.  He 
was  responsible  for  his  predicament,  and  had 
dcsirlved  himself  of  tbe  right  to  board  the 
train.  Tbe  caboose  was  In  motion,  and  he 
was  not  at  a  safe  place  Inside  of  It  Tbe 
plaintiff  was  expecting  to  catch  the  moving 
-caboose  in  violation  of  his  contract  He  was 
walking  toward  the  rear  of  the  train  for  that 
parpose.  Tbe  chances  were  he  would  get 
left  and  get  hurt  at  the  same  time.  Tbe  con- 
-dnctor  saw  the  situation,  and  told  him  he 
had  better  get  on  where  be  was  because  the 
•caboose  would  be  moving  too  rapidly  when 
It  came  up.  This  act  of  the  conductor  did 
not  abrogate  the  written  contract  and  snb- 
atltute  anothw,  changing  all  the  duties  and 
liabilities  of  the  parties.  While  mounting 
the  ladder  of  the  moving  freight  car  the 
plaintiff  was  a  mere  licensee,  volantarlly  In 
a  place  of  danger,  Just  as  he  would  have 
been  had  he  responded  to  an  Invitation  of 
the  c(mductor  to  come  up  out  of  the  caboose 
and  ride  on  top  of  the  train.  The  defendant 
owed  him  no  duty  except  not  to  Injure  bim 
wantonly.  In  any  event,  when  the  plaintiff 
took  an  unusual  way  of  reaching  bis  proper 
place  on  the  train  he  was  bound  to  make 
diligent  use  of  all  bis  faculties  to  avoid  dan- 
ger. His  pass  charged  him  with  notice  that 
It  was  unsafe  to  ride  anywhere  except  In 
the  caboose,  and  he  had  seen  the  crane  and 
marked  its  position.  There  Is  no  evidence 
■of  difficulty  experienced  In  apprehending 
danger  from  the  crane.  The  plaintiff  did  not 
look  at  alt.  He  heedlessly  chose  the  rate  of 
speed  for  his  ascent  of  tbe  ladder,  and  when 
be  reached  the  only  place  where  he  could 
be  hurt  he  stopped,  turned  bis  hack  toward 
the  crane,  and  abandoned  himself  to  civil- 
ities toward  the  friend  he  was  leaving. 
Therefore  be  was  guilty  of  contributory  neg- 
ligence. However,  for  the  reason  stated, 
tbe  Judgment  of  the  district  court  Is  affirmed. 
All  the  Justices  concurring; 


MATTHEWSON  v.  REVEL  et  al. 
•(Snprane  Coart  of  Kansas.   March  12,  1910.) 

(Bvllahut  hy  the  Court.) 
1.  Taxation  810*)— Action  to  Sbt  Aside 

Tax  I>bbd— btidbkcb  of  Ownbkship. 
The  tax  rolls  of  a  county,  showing  the  as- 
seasment  of  land  In  tbe  name  of  a  person  as 
owner,  are  prima  facie  evidence  of  ownership  by 
Budi  person,  in  an  action  to  set  aside  a  tax  deed 
-of  the  land  issued  to  hinu 

[Bd.  Note.— For  other  cases,  see  fixation. 
Cent  Dig.  «  1607;  Dec.  810.»] 


2.  Taxation   U  721*)— Saxb— Rkdehption— 
OwRBB  Takxno  Tax  Dxsn  to  Land. 

Where  portions  of  a  city  lot  belonging  to 
different  owners  are  taxed  together  and  sold  for 
taxes  as  one  tract,  a  tax  deed  to  one  of  the  own- 
era  operates  as  a  redemption  of  tbe  whole  tract. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  }  1442;  Dec.  Dig.  f  721.«] 

Appeal  ftom  District  Court,  lAbetto  Ooon- 
ty;  Elmer  0.  Clark,  Judge. 

Action  by  Angell  MattbewBon  against 
Lewis  Hevel  and  others,  In  which  one  May- 
er and  others  were  made  parties.  Judgment 
for  Mayw,  and  plaintiff  appeals.  Affirmed. 

Kimball  A  Osgood,  fdr  appellant  A.  D. 
Neale  and  E.  L.  Burton,  for  appellees. 

BURCH,  J.  Mattbewson  conveyed  to  Hev- 
el tbe  east  40  feet  of  the  west  140.  feet  of  a 
clt7  lot  Hevel  gave  Mattbewson  a  purchase- 
money  mortgage  on  the  property  conveyed. 
Mattbewson  brought  suit  to  foreclose  the 
mortgage,  and  Hevel  defended  on  the  ground 
that  Mattbewson  had  undertaken  to  convey 
land  which  belonged  to  Mayer.  Mayer  was 
made  a  party,  and  answered.  He  allied 
that  be  was  tbe  owner  of  the  land,  that  Mat- 
thewson's  title  rested  on  a  tax  deed,  and  that 
the  tax  deed  was  of  no  effect  because  based 
on  a  sale  of  the  entire  140  feet,  tbe  west  100 
feet  of  whitib  Mattbewson  owned.  Judg- 
ment creditors  of  Hevel  were  made  parties 
and  claimed  liens.  On  the  trial  It  appeared 
that  tbe  entire  140  feet  were  sold  for  taxes 
as  a  single  tract,  that  Mattbewson  took  an 
assignment  of  the  cwtlflcate  of  eale^  and 
then  a  tax  deed  which  embraced  tbe  whole 
of  the  tract  sold.  T^e  tax  roll  of  the  county 
was  introduced  In  evld^ce,  showing'  that 
tbe  west  100  feet  of  the  lot  were  assessed 
In  the  name  of  Mattbewson  as  owner  at  tbe 
time  of  the  assessment  and  eale.  A  witness 
testified  that  In  a  conversation  with  Mat- 
tbewson he  admitted  he  was  the  owner  of 
the  west  100  feet  of  tbe  lot  when  he  took 
out  the  tax  deed,  and  stated  he  did  not  pny 
the  taxes  because  Mayer  bad  purchased  the 
40  feet  now  In  controversy.  This  testimony 
was  not  contradicted.  It  was  stipulated 
that  Mayer  was  the  owner  of  the  40  feet 
unless  the  tax  deed  extinguished  his  title. 
Judgment  was  rendered  for  Mayer,  cancel- 
ing tbe  deed  to  Hevel  and  the  mortgage  to 
Mattbewson,  and  decreeing  that  the  Judg- 
ments agahist  Hevel  were  not  Uou.  Alat- 
thewson  appeals. 

MattbewBon's  admission  of  ownership  was 
quite  sufficient  to  conclude  him,  and  the  tax 
rolls  showing  him  to  be  owner  were  pnq?^ 
ly  admitted  In  evidence.  The  law  requires 
assessors  to  list  all  real  estate  for  taxation 
In  the  name  of  tbe  owners,  If  known,  and 
they  may  require  owners  to  furnish  tbem 
true  descriptions.  As  the  court  said  In  Sbonp 
V.  C,  B.  n.  P.  R.  Ca,  24  Kan.  663,  assessors 
are  expected  to  ascertain  the  names  of  the 
ownam  of  lands  assessed,  and  to  set  oppo- 
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site  each  tract  or  lot  on  the  assessment  roll 
the  name  of  the  owner.  The  determination 
of  the  fact  <^  ownership  and  the  entry  at  the 
finding  on  the  record  are  steps  in  the  tax 
proceeding,  and  will  gorem  In  any  contro- 
versy arising  oat  of  the  proceedb^,  unless 
corrected  or  rebntted  In  some  proper  way. 
Besides  this,  a  tax  roll,  prepared  according 
to  law.  Is  a  public  record  which  a  person  des- 
ignated thereon  as  owner  may  rely  upon  as 
affording  notice  of  his  ownership  to  certain 
purchasers,  and  Is  admissible  in  his  favor  to 
•how  title  and  right  oC  possession.  15  Cyc. 
137.  Reciprocally  the  roll  Is  prima  facie  evi- 
dence against  such  a  person  that  he  Is  own- 
er as  the  roll  states.  It  was  Mattbewson's 
duty  to  pay  his  taxes.  He  could  not  take  a 
valid  tax  deed  of  his  own  land.  The  attempt 
to  do  so  merely  amounted  to  a  redemption 
from  the  tax  sale.  The  sale  end  the  deed 
being  of  a  single  tract  as  an  entirety,  the  re- 
demption extended  to  the  entire  tract  Had 
be  wished  to  redeem  only  the  part  of  the  lot 
which  belonged  to  him,  he  should  have  pro- 
ceeded under  section  127  of  the  tax  law 
(Gen.  St  1901.  |  7662). 

The  Jodgmfflt  ot  the  district  court  Is  af- 
firmed. All  the  Justices  concnrrlng. 


CHASB  T.  BARKE8.t 
(Supreme  Court  of  Kansas.  March  12;  1910.) 

(SyUahtu  by  fk»  Court.) 

VEKDOR  AITO  PUBOHABBB  d  196*HC0TXNAIIT 
AOAinST  IVCUMBXAITCK  —  RiOHT  OV  PUB- 

CKASEB  TO  Rent. 

In  March  the  owner  of  farm  land  teased  It 
for  the  seaoDD,  the  tenant  paring  $100  at  the 
time  on  account  of  the  hay  crop,  and  agreeing 
to  dellrer  two-fiftha  of  the  other  crops.  In  Jnne 
the  owner  conveyed  the  land,  warranting  against 
any  incambrance.  The  grantee  accepted  trom 
the  tenant  two-fiftha  of  the  other  crop,  and  sued 
the  grantor  for  damages,  claiming  their  measure 
to  be  the  value  of  the  hay  crop  at  Ute  time  the 
deed  was  executed. 

HHd,  that  he  was  entitled  to  a  leeovezy,  but 
only  to  the  amount  of  $100. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  404-406;  Dec  Dig.  ! 
196;*  UiDdlord  and  Tenant,  Cent  Dig.  S  806.] 

Appeal  from  IMstrlct  Court,  Franklin 
County;  G.  A.  Smart,  Judge. 

Action  by  Stove  Chase  against  EL  F. 
Barnes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Modified  and  affirmed. 

W.  J.  Oostlgan.  for  appellant  J.  G.  Jobn- 
aoD  and  F.  H.  Harris,  for  appellee^ 

MASON,  J.  On  Jnne  5, 1907,  E.  F.  Barnes 
contracted  In  writing  to  conv^  a  tract  of 
land  to  Steve  Chase^  the  grantee  to  have  the 
crops  for  that  year.  On  June  25th  the  con- 
tract was  carried  out  by  the  execution  of  an 
ordinary  warranty  deed.  Four  months  later 
Chase  sued  Barnes  for  $100,  pleading  the  con- 
tract, and  alleging  that  the  defendant  before 


delivering  the  land  bad  sold  a  part  of  the 
crop,  worth  that  amount.  Barnes  filed  a 
motion  to  require  the  petition  to  be  made 
more  definite  by  describing  the  part  of  the 
crop  that  had  been  sold,  and  the  manner 
of  Its  sale.  The  motion  was  overruled  and 
be  answered,  pleadli^  the  deed,  and  alleging 
that  at  the  time  of  its  execution  the  land 
was  occufded  hy  a  lessee,  Gomelins  Crosier, 
under  an  agreement  to  pay  9100  for  the  hay 
crop  (which  payment  bad  been  made  on  tak- 
ing possession.  March  let)  and  to  deliver  to 
the  landlord  two-flfHu  of  the  other  crops; 
that  Chase  bad  recognised  the  lease  and  ac- 
cepted from  the  tenant  the  landlord's  share 
of  the  other  crops.  A  trial  was  had  without 
a  Jury.  The  contract  and  deed  were  not  dis- 
puted. The  evidence  showed  that  the  tenant 
had  harvested  and  kept  the  hay  oop,  which 
was  worth  $344;  that  it  had  been  worth 
half  that  amount  as  It  was  growing  In  the 
field  June  Qth;  that  the  only  other  crop  was 
com,  two-fifths  of  which  the  tenant  deliver- 
ed to  CAiase,  who  accepted  it  Tlie  plahitlff 
recovered  Judgment  for  $150  and  interest, 
and  the  defendant  appeals. 

Barnes  asserts  that  in  order  to  have  ex- 
pressed the  real  Intention  of  the  parties  the 
contract  and  deed  ehonld  have  reserved  to 
him  the  hay  crop,  but  he  concedes  that  this 
defense  is  not  open,  and  mentions  it  only  as 
a  justification  for  standing  upon  the  strict 
letter  of  the  law  in  other  respects.  His  prin- 
cipal contention  is  that  the  ^ale  of  the  hay 
to  Orozler  having  been  made  while  the  grass 
was  growing,  was  void  under  the  statute  of 
frauds  because  not  evidenced  by  any  writ- 
ing, and  tbat  Chase  need  not  have  recog- 
nized it;  tbat  having  failed  to  Insist  upon  his 
legal  right  against  c'rozier  he  bad  no  re- 
course against  Barnes.  The  flaw  In  this  rea- 
soning Is  that  although  the  transaction  be- 
tween Barnes  and  Crozler  Is  described  In  the 
petition  as  a  sale  of  the  hay  for  $100,  It  was 
really,  as  it  Is  properly  designated  In  the 
answer,  a  lease  of  the  premises,  by  the  torms 
of  which  tiie  tenant  was  to  pay  tbat  amount 
In  cash  and  to  deliver  a  part  of  the  com  crop. 
This  lease  was  valid  although  not  In  writ- 
ing, since  It  did  not  exceed  a  year  In  dura- 
tion, and  under  It  the  tenants  right  to  the 
hay  was  unassailable. 

In  undertaking  to  convey  the  land  free 
from  incumbrance  Barnes  made  himself  li- 
able for  damages  arising  from  the  existence 
of  the  lease.  The  use  of  the  property  appears 
to  have  had  no  value  except  In  connection 
with  the  crops,  and  as  to  them  the  measure 
of  damage  was  their  value  at  the  time.  Of 
course  In  strictoees  Chase  bad  nothlog  to  do 
with  the  crops  or  with  the  tenant  He  sim- 
ply had  a  perscMial  claim  against  bis  grantor. 
In  electing  to  accept  the  landlord's  rtiare  of 
the  com  he  stepped  Into  the  shoes  of  Barnes 
so  far  as  that  particular  crop  was  concerned. 
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He  must  also  be  deemed  by  that  act  to  hare 
ratlfled  the  terms  of  tbe  lease  with  regard  to 
the  amount  of  the  rent,  but  he  did  not  valve 
the  right  to  Insist  that  It  should  be  paid  to 
him.  He  did  not  so  fully  substitute  himself 
for  Barnes  as  to  be  compelled  to  treat  pay- 
ments of  rent  made  In  advance  to  Barnes  as 
though  made  to  himself.  He  was  still  enti- 
tled to  demand  that  Barnes  should  account 
to  him  for  the  $100.  But  he  had  no  right 
to  expect  more  than  this.  Tbe  lease  being 
an  entirety  the  cash  payment  apportioned  to 
the  hay  may  hare  ,  been  fixed  with  reference 
to  the  proportion  agreed  upon  as  the  land- 
lord's share  of  the  com,  and  Chase,  having 
taken  the  advantage  accruing  from  one  part 
of  the  agreement,  should  in  fairness  abide  by 
Its  terms  as  a  whole,  although  the  rest  of  It 
operated  to  his  disadvantage. 

For  these  reasons,  the  Judgment  should 
be  reduced  to  |100  and  Interest  As  so 
amended,  it  will  do  substantial  Justice  be- 
tween the  parties  upon  the  facts.  It  is  there- 
fore unnecessary  to  Inquire  whether  the  plain- 
tiff's petition  was  framed  so  as  to  present 
witb  technical  accuracy  the  grounds  of  his 
recovery,  or  whether  It  was  nibject  to  the 
motion  that  was  directed  against  it,  since 
the  defendant  was  ip  no  way  misled  or  cut 
off  from  a  full  presentatlcm  of.  his  side  of  the 
controversy.  Code  Civ.  Proc.  1909,  6  5S1  (Gen, 
St.  1909,  §  6176.) 

The  Judgment  la  affirmed,  with  the  modi- 
fication Indicated.  All  the  Jnsticea  concur- 
ring. 


BBANSTOOL  v.  GIBSON, 
^npreme  Court  of  Eajuas.   March  12,  1910.) 

(Syllabua  by  the  Court.) 

1.  TAXATion  (I  74{t*)— Tax  Salb— Vauditt. 

Where  a  coanty  adopts  the  provisions  of 
chapter  162  of  the  I^ws  of  1891,  t>eing  sectionB 
76S0  to  7661  of  the  General  Statutes  of  1901, 
and  lands  are  taken  for  the  county  thereunder, 
aod  remain  unredeemed  for  three  years  or  more, 
the  coanty  commissioners  may  dispose  of  tiiem 
for  less  than  the  legal  charges  against  them, 
or  they  may  be  conveyed  to  any  person  who  of- 
fers to  pay  the  legal  charges  due  thereon,  with- 
out the  Intervention  of  the  county  commission- 
ers. 

TEd.  Note.-— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1485-148S;  Dec.  Dig.  |  743.*] 

2.  Taxation  (S  7^)— Tax  Sau— Exxcution 
Of  Dbed. 

Where  such  lands  are  disposed  of  for  a  sum 
less  than  the  legal  charges  due  thereon,  then, 
under  the  provisions  of  section  7672  of  the  Gen- 
eral Statutes  of  1901,  six  months  mnit  inter- 
vene between  the  date  of  the  assignment  ot  the 
certificate  and  the  execution  of  the  deed,  but  not 
otherwise. 

[Ed.  Note.— For  other  eosea,  see  Taxation, 
Dec.  Dig.  i  749.»] 

3.  Taxaron  (S  762*)— Tax  Deed— Sofficien- 

CT. 

Where  a  county  held  Isnds  taken  under  this 
law  for  more  then  three  years,  the  certificate 
was  assigned  to  a  purchaser  for  the  full  amount 


of  legal  charges  against  the  land,  and  a  tax  deed 
was  executed  therefor  on  the  same  day.  From 
the  recitals  in  the  tax  deed  it  appeared  that  the 
amount  of  consideration  received  tor  the  deed 
consisted  at  the  amount  of  the  original  sale,  with 
interest  to  date  of  deed,  and  the  amount  of  the 
subsequent  taxes  with  interest  to  same  dat& 
which  amounts  were  separately  stated,  instead 
of  being  named  as  one  lamp  sum,  as  contem- 
plated by  the  statutory  form  of  deed.  Held, 
that  this  irregularity  does  not  make  the  deed 
void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  it  1S14-1&16;  Dec.  Dig.  I  762.*] 

(Additional  Syttahtu       Editorial  Staff.} 

4.  Taxation  (|  762*)— Tax  Dxbd— Vauditt— 

conbidebatxon. 

A  discrepancy  of  five  cents  between  the 
amount  paid  for  an  assignment  of  a  tax  sale 
certificate  and  the  amount  then  required  to  re- 
deem the  lands  from  the  tax  sale  and  the  taxes 
then  against  them  is  too  trifling  to  render  void 
the  deed  Issued  on  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1514-1516;  Dec.  Dig.  I  762.*] 

Appeal  ftrom  District  Ooturt,  Decatnr  Coun- 
ty; W.  H.  Pratt,  Judge. 

Action  by  Charles  E.  Gibson  against  George 
Branstool.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.  BeveTsed. 

Langmade  &  Caster  and  J.  F.'  Peters,  for 
appellant    Fred  Robertson,  for  appelleei 

GRAVES^  J.  This  Is  an  action  of  eject- 
ment commenced  by  Charles  B.  Gibson  as 
plaintiff  in  the  district  court  of  Decatur 
county  to  recover  the  possession  of  the  land 
In  controversy.  The  defendant  George  W. 
branstool,  was  in  the  actual  possession  of 
said  land,  and  has  been  In  possession  there- 
of for  more  than  three  years  prior  to  the 
commencement  of  this  action.  The  rent  for 
these  three  years  is  worth  the  sum  of  f50. 
He  has  paid  as  taxes  on  the  land  the  sum  of 
$281.42.  The  plaintiff  holds  the  patent  UUe. 
and  daims  ownership  thereunder.  The  de- 
fendant claims  under  a  tax  deed  which  was 
executed  September  2,  1899.  It  was  there- 
fore recorded  more  than  five  years  before  the 
action  was  commenced.  The  only  question 
involved  Is  the  validity  ot  the  tax  deed.  The 
case  was  tried  to  the  coart  without  a  Jury. 
Special  findings  of  fact  and  conclusions  of 
law  were  filed  by  the  court  The  tax  deed 
reads:  "Enow  all  men  by  these  presents: 
That  whereas,  the  following  described  real 
property,  viz.,  southeast  tme-fourth  of  seo 
tlon  twenty-one  (21)  township  four  (4)' south, 
range  twen^-elght  (28)  west  of  the  6th  P.  M. 
In  Kausas,  situated  In  the  county  of  Decatur 
and  state  of  Kansas,  was  subject  to  taxation 
for  the  year  A.  D.  1893;  and  whereas,  the 
taxes  assessed  upon  said  real  property  for 
the  year  aforesaid  remained  due  and  tmpald 
at  the  date  of  the  sale  h^rdUoafter  mentioned ; 
and  whereas,  the  treasurer  of  said  county 
did  on  the  4th  day  of  September.  A.  D.  1894, 
by  virtue  of  the  authority  In  him  vested,  by 
law,  at  Oberlln,  Eansae,  the  sale  begun  and 
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publicly  beld  on  the  first  Tuesday  of 
tember,  A.  D.  1804,  eipose  to  pabllc  Bale,  at 
the  county  seat  of  said  county,  In  substan- 
tial conformity'  with  all  the  requisitions  of 
the  statutes  in  such  cases  made  and  provided, 
sell  the  real  property  above  described  for  the 
payment  of  the  taxes,  interest  and  awts  then 
due  and  remaining  unpaid  upon  said  prop- 
erty; and  whereas  at  the  place  aforesaid, 
said  property  was  bid  off  by  the  county  treas- 
urer for  said  county  for  the  sum  of  six  dol- 
lars and  27  cents,  the  whole  amount  of  taxes 
and  charges  then  due ;  and  whereas,  for  the 
sum  of  ten  dollars  and  92  cmtB  paid  to  the 
treasurer  of  said  county  on  the  2nd  day  of 
September,  A.  D.  1899.  the  county  clerk  did 
assign  the  certlQcate  of  sale  of  said  property, 
and  all  the  interest  of  said  county  In  said 
property,  to  said  Dan  Caster  of  the  county 
of  Decatur  and  state  of  Kansas;  and  where- 
as,  the  subsequent  taxes  for  the  years  1884, 
1895,  1896.  1897,  amounting  to  the  sum  of 
$35.78,  has  t>een  paid  by  the  purchaser,  as 
provided  by  law;  and  wboeas,  three  years 
have  elapsed  since  the  date  of  said  sale  and 
the  said  property  has  not  been  redeemed 
therefrom  as  provided  by  law;  now,  there- 
for^ I.  W.  H.  Andrews,  country  clerk  of  the 
county  aforesaid,  for  and  In  conalderatton  of 
the  sum  of  forty-seven  dollars  and  five  cents, 
taxes,  costs  and  Interest  dne  on  said  land  for 
the  years  1S»A,  1891,  1695.  1890,  1897,  to  the 
treasurer  paid  as  aforesaid,  and  by  virtue 
of  the  statute  In  such  cases  made  and  provid- 
ed, have  granted,  bargained  and  sold,  and  by 
these  presraits  do  grant,  bargain  and  sell,  un- 
to the  Bald  Dan  Caster,  hla  heirs  and  asidgus, 
the  real  propettj  last  hereinbefore  described. 
To  have  and  to  hold,  unto  bim,  the  said  Dan 
Caster,  his  heirs  and  ass^s,  forever;  sub- 
Ject,  however,  to  all  rl^ta  of  redemption  pro- 
vided by  law." 

In  18^  the  board  of  county  commission- 
ers adopted  and  put  into  force  chapter  162 
of  the  Laws  of  1891,  being  section  7659  of  the 
General  Statutes  of  1901  and  following  sec- 
tiona.  Section  7661  reads:  "In  all  counties 
adoptli^c  the  provisions  of  this  act  the  county 
treasurer  shall  not  accept  from  any  person 
or  persons  except  the  owner,  his  helrs^  ex- 
ecutors, administrators,  assigns,  or  any  mort- 
gagee of  real  estate  aold  for  taxes  or  his  as- 
signs, the  sum  of  money  equal  to  the  cost  of 
redemption  at  that  time,  for  any  tract  of 
land  or  town  lot  sold  for  taxes,  and  eiball  not 
give  any  person  except  the  owner,  his  heirs, 
execntora^  administrators,  aesigDS,  or  any 
mortgagee  of  real  estate  sold  for  taxes,  or  his 
ass^s,  a  certificate  showing  that  said  lands 
bad  been  redeemed ;  but  all  the  lands  so  bid 
off  the  county  for  taxes  shall  be  beld  by 
the  county  until  the  expiration  of  three  years 
from  the  date  of  sale,  subject  only  to  the 
right  of  the  ovrner,  his  heirs,  administrators, 
assigns,  and  mortgagee  of  real  estate  sold  for 
taxes,  or  his  assigns,  to  redeem  the  same; 
and  If  at  the  vdA  of  three  years  from  the 
date  or  sale  said  lands  shall  not  have  been 


redeemed,  the  board  of  connty  commissioners 
of  said  county  shall  then  dispose  of  said 
lands  under  tbe  general  provisions  of  the 
law  now  in  force."  This  law  has  ever  shice 
t>een  In  force  In  said  county,  and  the  tax  deed 
in  question  was  Issued  thereunder.  The  court 
held  the  deed  void  for  the  following  reasons: 
"(1)  For  the  reason  that  said  deed  does  not, 
upon  Its  face  or  elsewhere,  show  any  author- 
ity from  the  board  of  county  commissioners 
of  Decatur  county,  Ean.,  authorizing  the 
county  treasurer  or  county  clerk  of  said  coun- 
ty to  assign  said  tax  sale  certificate.  (2)  For 
the  reason  that  the  said  deed  fails  to  show, 
upon  Its  face  or  elsewhere  any  authority 
from  the  board  of  county  commissioners  of 
said  county  authorizing  or  empowerhig  the 
county  derk  of  the  said  county  to  make,  ex- 
ecute, or  deliver  said  tax  deed.  &)  For  the 
reason  that  the  assignment  of  said  tax  sale 
certificate  by  the  said  county  treasurer  and 
county  derk  to  the  said  Dan  Caster  for  a 
sum  greatly  less  than  the  amount  then  re- 
quired to  redeem  said  lands  from  said  sale 
and  the  taxes  then  against  said  land.  <4) 
*  *  *  (JSi  For  the  reason  that  said  tax 
deed  was  so  executed  and  d^vered  on  the 
same  day  that  the  said  tax  sale  cwtlflcate 
was  80  assigned." 

Am  to  the  first  reason,  the  law  does  not  re- 
quire the  county  commissions  to  make  any 
order  unless  It  be  for  the  sale  of  -lands  for 
less  tiian  the  1^1  tax  and  Interest  thereon, 
and  hence  has  no  application  to  this  case. 
The  same  may  be  said  of  the  second  reason. 
As  to  the  third  reason,  the  legal  amount  due 
onder  the  redtals  In  this  deed  will  vary 
somewhat,  dependliUE  upon  the  rule  followed 
in  tbe  computation.  The  discrepancy  com- 
plalned  of  in  this  case  amounts  to  five  cent& 
Under  the  case  of  Troyer  v.  Beedy,  79  Ean. 
S02,  100  Pac.  479,  this  amount  Is  too  trlfilng 
to  make  a  deed  void.  As  to  the  fifth  reason, 
the  law  requiring  delay  between  the  assign- 
ment and  the  execution  <tf  the  deed  does  not 
apply,  except  in  cases  where  the  land  Ui  sold 
for  less  than  the  full  amount  necessary  to  re- 
deem. Gen.  St  1901,  {  7672.  Undw  this 
section  It  ts  unnecessary  tot  tbe  connty  com- 
mlsfdoners  to  act  In  the  dlq>osltlon  of  land, 
except  when  It  Is  to  be  sold  for  less  than 
the  amount  which  would  be  necessary  for 
Its  redemption.  In  such  a  case,  however, 
land .  can  only  be  dl^wsed  of  under  the 
direction  of  tbe  county  commissioners,  and 
the  tax  deed  must  show  that  the  conveyance 
was  made  In  pursuance  of  such  direction; 
but,  after  a  county  has  hdd  lands  for  three 
years  or  mor^  and  tbe  powms  Interested 
therein  have  not  redeemed  It,  then  It  may  be 
conveyed  to  any  person  offering  to  pay  the 
taxes,  costs,  and  penalties  due  thereon,  with- 
out the  Intervention  of  the  county  commis- 
sioners. In  this  view  the  fifth  reason  given 
by  the  court  does  not  ai^ly  to  the  facts  In 
this  case,  as  tbe  land  was  sold  for  a  sum 
substantially  sufilduit  for  ItB  redemption. 
Tbe  claim  that  the  deed  should  be  held 
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Told  because  the  mlMeqnait  taxes  are  not 
mentioned  as  a  part  of  the  conaideration  of 
the  asBlgnmait  of  the  certificate  cannot  be 
npheld.  The  recitals  of  the  deed  show  that 
the  asBlgnment  of  the  cntlflcate  was  made 
S^rtember  2,  1890,  and  that  the  sabseqamt 
taxes  for  the  years  1883,  IS&i,  1895,  1896, 
1897,  "have  been  paid  by  the  purchaser  as 
provided  by  law."  The  deed  was  executed 
on  the  same  day.  It  follows  ttiat  the  assign- 
ment of  the  certificate  the  execution  of  the 
deed,  and  the  payment  of  the  consideration 
constttnted  iwactlcally  one  and  the  same 
transaction.  The  mere  form  of  recital  in 
the  deed  in  this  respect  Is  unimportant  Hie 
objectlona  made  to  the  deed  are  not  substan- 
tial. It  Is  In  sntffltantlal  compliance  with 
the  law,  and  should  be  sustained. 

We  concur  with  the  district  court  In  the 
other  findings  of  fact  and  conclusions  of  law, 
but  Its  condnsions  as  to  the  tax  deed  were 
erroneous,  and  for  that  reason  the  Judgment 
Is  reversed.  All  the  Justices  concurring. 


MILBUIIN  V.  BEATY.t 
(Supreme  Court  o£  Kansas.    March  18,  1910.) 

(Syllahui  by  the  Court.) 

Taxation  (S  762*)— Tax  Debds— Deed  Oveb 

FivB  Years  Old. 

A  tax  deed  over  five  yean  old  will  not  be 
held  void  because  iu  undertaking  to  state  the 
amount  £or  which  the  tax  sale  certificate  was 
assigDed,  It  names  the  sum  for  which  the  orig- 
inal sale  was  made,  where  It  can  be  ascertained 
from  a  liberal  constraction  of  other  recitals  that 
the  assignment  was  in  fact  made  for  a  larger 
amouDt,  equal  to  the  cost  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §8  1514-1516 ;  Dec  Dig.  9  762.*] 

On  rehearing.    Petition  denied. 

For  former  opinion,  see  106  Pac.  IOCS. 

UA80K,  J.  In  a  petition  for  a  rehearing 
the  appellant  urges  that  the  court  has  ap- 
parency tsUed  to  glTe  snfflclent  ramsldera- 
tion  to  his  principal  objection  to  the  tax  deed 
bvre  involTed,  namely,  that  It  shows  that  the 
tax  sale  certtflcate  was  assigned  for  less  than 
the  amonnt  requisite  for  redemption  at  the 
time.  It  is  true  that  the  AeeCL  contains  a 
formal  recital  that  the  tax  sale  certificate 
was  assigned  for  |16il7  upon  each  tract,  and 
this  was  much  less  than  the  amount  required 
to  redeem.  The  deed  recites  that  the  assign- 
ment was  made  fbr  a  sum  equal  to  the  cost 
of  redemption;  but,  in  stating  the  amount 
in  dollars  and  cents,  it  repeats  the  figures 
that  had  already  been  given  as  the  original 
selling  tnrlce.  It  also  states  that  subsequent 
taxes  were  paid  by  the  purchaser  In  various 
amounts;  wh««as.  Uie  certificate  and  deed 
having  been  issued  on  the  same  day,  there 
could  have  been  no  subeequoit  taxes.  As  the 
recital  r^ardlng  sntNsequent  tans  cannot  be 
literally  true,  we  interpret  it  to  mean  that 


Uie  (AiaTges  aocralng  on  account  of  the  taxes 
for  the  years  named  were  included  In  the 
amount  paid  by  the  purchaser  for  the  cer- 
tificate. We  conclude  therefore,  that  while 
the  deed  recites  tliat  the  certificate  was  as* 
signed  for  $10.17  on  each  tract,  it  shows, 
when  considered  as  a  whole  and  liberally 
construed,  that  In  fact  the  amonnt  paid  for 
die  assignment  was  that  stated  as  the  con- 
slderatioa  of  the  deed,  or  $78.97  on  eadi 
tract  In  Oie  original  opinion  a  method  of 
COTuputatlon  was  suggested  whteh  the 
amounts  stated  nominally  as  subsequent  tax* 
es  could  be  reccmcUed  with  the  total  consid- 
eration. As  these  amounts  were  volunteered, 
and  their  precise  derivation  Is  not  dear,  they 
may  be  presumed  to  have  been  arrived  at  in 
any  way  that  will  support  the  deed. 

The  petition  for  a  rehearing  is  denied.  All 
the  Justices  concurring. 


WILBBBS  et  aL  v.  BONNAU  et  alt 
(Supreme  Court  of  Kansas.   March  1%  191(K) 

(8vUabu$      the  Court.) 

1.  Pleadino  (i  248*}  —  Ahbkdhbnv  —  NBV 
Cause  of  Action. 

An  amended  pleading  containing  a  definite 
statement  of  facts  concemiug  a  material  mat- 
ter, not  in  conflict  with  a  general  averment  re- 
specting the  same  subject  contained  In  the  orig- 
inal petition,  should  not  be  held  to  state  a  new 
cause  of  action.  It  la  only  an  amplification  ot 
the  facts  constituting  the  one  firat  pleaded. 

[Ed.  Note.— -For  other  cases,  see  Pleading 
Cent  Dig.  H  686-709;  Dee.  Die-  f  248.*] 

(Additional  SyllaJiva  by  Editorial  Staff.) 

2.  Vendob  and  Pubchaseb  ({  S2S*)  — Coif- 
TBACT  — Action  fob  Bbkach— Sufticienct 
op  Petition. 

Plaintiffs  sold  a  defendant  land,  subject  to 
mortgage  and  other  debts  which  defendant  as- 
sumed, and  agreed  that,  if  any  of  the  land  re- 
mained unsold  when  the  mortgage  became  due, 
he  would  sell  to  plaintifl^  any  part  they  wish- 
ed at  an  appraised  valuation.  Held  that,  in  an 
action  on  the  contract,  a  petition  alleging  a  de- 
mand upon  defendants  for  a  compliance  with  the 
provisions  of  the  agreement  and  an  offer  of 
plaintifb  to  do  all  that  might  be  required  of 
them  in  accordance  with  the  agreement  was  snt- 
ficieat  to  admit  proof  of  a  request  for  an  ap- 
praisement, of  an  offer  to  join  in  choosing  ap- 
praisers, and  a  refusal  by  defendants  to  comply, 
at  least  In  the  absence  of  a  motion  to  require  a 
more  definite  statement 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  32&*] 

Appeal  from  District  Court,  Pottawatomie 
County;  Bobt  C.  Hefser,  Judge. 

Action  by  Herman  3,  Wflbers  and  an- 
other against  Charles  Ronnan  and  another. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Beversed  and  reukanded,  wiOi  <Urec> 
tlons. 

John  Marshall  and  Za  O.  Farfel,  for  appel- 
lants. W.  F.  Cliallls,  EL  C.  Brookois,  Samuel 
Bamum,  and  Crane  &  Woodbom  Bros.,  for 
appellees. 


•For  ether  cases  sss  sam  ti^lo  and  ssotlim  NUHBBR  In  Daa  *  Am.  Digs.  1M7  to  tetsb  ft  Rsportsr'  Indana 

t  Behearlnx  denied  April  U,  UIOL 
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BENSON,  X  This  It  an  appeal  from  a 
Jndgmeot  tar  the  defendants  entered  on  the 
pleadings. 

The  plahitlflh,  Herman  J.  Wllbers  and 
Frank  L.  Wllbws,  conveyed  a  tract  of  land 
to  the  defendant  Charles  Ronnan  sobjeet  to 
certain  mortgages,  npon  an  agreement  that 
the  grantee  should  assnme  the  payment  of 
tlie  mortgages  amounting  to  over  911^000  and 
otho-  debts  amounting  to  about  $8,000.  The 
agreement  was  dated  Augost  14,  1886,  and 
among  other  iirOTlslons  It  contained  the  fol- 
lowing: "Should  I  have  any  part  of  said 
614  acres  unsold  when  the  present  mortgage 
becomes  due  In  1801,  I  jigree  to  sell  to  Her- 
man J.  or  Frank  L,  Wllbers  any  part  of  said 
land  they  may  desire,  at  an  appraised  valu- 
ation, by  three  disinterested  parties,  provid- 
ed the  amount  be  not  less  than  would  make 
up  with  the  other  sales  the  full  amount  of 
my  Investment  with  seven  per  cent  Interest, 
and  diould  I  sell  all  of  said  property  by 
July,  1901,  I  agree  to  divide  the  profits  be- 
tween mystif  and  said  Wllbers  after  I  first 
receive  seven  per  cent.  Interest  on  the  amount 
invested  In  the  purchase  of  said  land  and  if 
any  part  of  said  property  Is  left  unsold  at 
said  time,  I  agree  the  value  of  the  same  shall 
be  appraised  by  three  disinterested  citizens 
and  agree  to  pay  Horman  J.  and  Frank  L. 
Wllbers  one-half  the  profit  If  any  oyer  the 
full  purchase  money  with  seven  per  cent  on 
my  Investment"  The  petition  In  this  action 
was  filed  February  10,  1901,  setting  out  this 
agreement  and  alleging  that  the  land  re- 
mained unsold  on  July  1.  1901;  that  It  was 
then  and  ever  since  had  been  worth  g60  per 
acre;  that  the  defendants  had  rec^ved  In 
each  year  since  the  conveyance  In  rents  and 
profits  from  the  land  more  ttian  enough  to 
pay  7  per  cent  Interest  on  Qielr  Investmrait; 
and  that  the  land  bad  Increased  In  value  to 
the  amount  of  $26,000,  one-half  of  which  1^ 
the  terms  of  the  agreement  belonged  to  the 
plalntlfh,  and  which  they  sought  to  recover. 
The  petition  c<mtalned  the  following  aver^ 
ment:  "That  Uie  plaintiffs  have  had  said  real 
estate  duly  appraised  as  provided  by  said 
contract,  and  that  the  said  real  estate  was 
aivralsed  by  said  three  householders  as 
aforesaid  at  and  for  the  price  of  $^  per  acre 
for  each  acre  of  said  real  estate.  •  •  • 
O^at  tb^  (the  plaintiffs)  have  duly  demand- 
ed of  and  from  the  said  defendants  a  compli- 
ance on  their  part  with  the  terms  and  con- 
ditions of  said  agreemmt  and  that  the  said 
plaintiffs  have  offered  to  do  all  and  whatso- 
ever might  be  required  of  them  In  accoM- 
ance  with  the  trams  of  said  written  agree- 
ment hereinbefore  set  out,  but  that  the  said 
defendants  have  refused  to  iwrform  their 
part  of  said  agreonent,  to  these  plalntlfflr 
damage  In  the  sum  of  $13,362."  An  answer 
was  filed  and  a  referrace  was  ordered.  The 
referee  found  in  favor  of  the  plaintiff,  but 
his  report  was  set  aside,  and  thereupon  an 
amended  petition  was  filed  on  June  17,  1907, 
setting  out  the  same  contract  and  making 


snbstantlally  the  same  avwments,  allei^ 
the  performance  of  all  the  condltltms  of  the 
agreement  by  the  plaintiff,  and  the  retnsal 
of  performance  by  the  defendants,  but  al- 
leging further  that:  "On  <»■  about  October 
10,  1908,  the  plahitUb  demanded  of  the  de- 
fmdants  that  th^  perfbrm  and  comply  with 
the  terms  and  conditions  of  the  said  writ- 
ten agreement  and  then  and  there  offered 
and  tendered  to  the  defendants  full  perform- 
ance of  the  said  terms  and  condltl<ms  on  the 
jnrt  of  the  plalntlffls,  and  at  the  same  time 
demanded  of  the  defendants  that  they  Join 
with  the  plaintiffs  In  selecting  appralsws  to 
appraise  the  said  real  estate  in  accordance 
with  the  terms  of  the  said  written  agree- 
m«it;  but  the  defendants  thai  and  there 
foiled  and  refused  to  comply  with  the  said 
demands,  or  with  either  or  any  of  them,  and 
then  and  there,  by  said  failure  and  refusal, 
waived  an  ^[valsement  of  the  said  real 
estate,  and  waived  also  the  provision  of  the 
said  written  agreement  respecting  an  ap- 
inalsement'*  An  answor  was  filed  to  this 
amended  petition,  but  It  was  withdrawn,  and 
a  motion  of  the  defendants  for  Judgment  on 
the  pleadings  was  sustained.  The  defend- 
ants oi^e  Id  support  of  this  ruling  that  the 
cause  of  action  set  out  In  the  amended  peti- 
tion was  different  tram  the  one  first  plead- 
ed, that  the  first  petition  pleaded  an  ap- 
praisement of  the  lands  as  provided  in  the 
agreement  and  the  amended  petition  plead- 
ed a  waiver  of  such  appraisement  and  that 
the  cause  of  aetlm  accrued  July  1,  1901, 
rand  was  therofore  terred  by  the  five  years* 
statute  of  limitations  before  the  amended  pe- 
tition was  filed. 

The  cause  of  action  arose  upon  the  con- 
tract, by  the  terms  of  whl(A  the  plalntlffe' 
rights  in  the  land.  If  It  should  remain  un- 
sold on  July  1,  1901,  were  to  be  determined 
by  appnlsenmit  The  first  petition  alleged 
a  demand  npon  the  defendants  for  a  onnpll- 
ance  with  the  provisions  of  the  agreement 
and  an  oflSr  of  the  plaintiffs  to  do  all  that 
might  be  required  of  them  In  accordance 
with  the  agreement  This  was  sufficient  to 
admit  proof  of  a  request  for  an  appraise- 
ment of  an  offer  to  Jt^n  In  choosing  apprals- 
era,  and  of  a  refusal  by  the  defendants  to 
comply.  At  least  It  was  sufficient  in  the 
absence  of  a  motion  to  require  a  mne  defi- 
nite statement  These  averments  are  not  In- 
pomdstent  -with  the  statements  that  the 
plaintiffs  had  caused  the  Uind  to  be  apprais- 
ed. This  latter  allegation  should  be  conitru- 
ed  to  relate  to  the  action  taken  by  the  plain- 
tiffs aftw  tiie  defendants  had  refused  to  coni- 
ply  with  their  request  In  the  second  peti- 
tion thrae  is  a  more  definite  statement  of  a 
demand,  offer,  and  tender  of  performance  by 
averring  In  direct  terms  that  the  plaintlffli 
requoRted  the  defendants  to  Join  in  selecting 
appraisers,  and  the  refusal  of  sudi  request 
The  further  statement  that  the  defoidauta 
waived  the  inroTtelons  for  appraisement  Is 
only  a  conclusion  from  the  fkcts  allied 
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that  they  had  refused,  apon  proper  request, 
to  Join  in  the  steps  necessary  to  aach  ap- 
praisement. The  conclusion  definitely  alleg- 
ed In  the  last  petition  was  fairly  Inferable 
from  the  facts  pleaded  in  the  first  petition. 

We  conclude  that  the  averments  of  tbe 
amended  petition  with  respect  to  the  ap- 
pr^sement  should  be  considered  an  ampli- 
fication of  the  matters  pleaded  in  the  orlgl- 
oal  petition,  that  no  new  cause  of  action  was 
introduced,  and  that  the  plaintiffs'  claim  was 
not  barred  by  limitation.  Bogle  t.  Gordon, 
39  Kan.  31,  17  Pac.  857;  Snider  v.  Windsor, 
77  Kan.  67,  93  Pac.  600;  Bailway  Co.  t.  Mof- 
fatt,  60  Kan.  113,  56  Pac.  837,  72  Am.  St 
Rep.  340,  note  1. 

In  view  of  another  question  suggested  by 
the  argument,  it  is  proper  to  say  that  In  the 
Talnation  of  the  land  for  the  purpose  of 
determining  the  profits  to  be  divided  the  val- 
ue on  Jnly  1,  1001,  should  govern;  that  being 
the  date  fixed  In  the  agreement,  upon  which 
the  plalntifTs  became  entitled  to  have  their 
interest  ascertained. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
motion,  and  proceed  wlOi  the  cause.  All  the 
Justices  concarrlng. 


SAUNA  MEBCANTILE  GO.  T.  STIEFEL 
et  al. 

(Supreme  Court  of  Kansas.   MarCb  12,  1910.) 

(Syllalmt  hy  the  Oourt.) 

1.  CoBFOBATions  (§  180*)— Fbaud  of  Stook-\ 

HOLDEBS— LlABIUTT  TO  CORPOEATION. 

Wliere  the  directors  of  a  corporation  intend 
to  distribute  onlv  its  accrued  profits,  but  a 
stockholder  by  willf  ally  deceiving  them  as  to  the 
snrplus  on  hand  induces  tbem  to  declare  and  pay 
a  dividend  the  effect  of  wbldi  Is  to  reduce  tbe 
amount  of  the  invested' capital,  thereby  fraud- 
ulently obtains  from  the  company  tbe  sum  bj 
which  his  own  share  in  tbe  distribution  has  been 
increased  by  such  miBrepresentation,  and  Is  lia- 
ble to  it  in  at  least  that  amount. 

LEd.  Note.— For  other  cases,  see  Coxpoiatlous, 
Dec.  Dig.  S  180.*] 

2.  CoBPOBATions  (I  180*)— FBAnn  of  Stock- 
H0LDKB8— Joint  Liabilitt  to  Cobpobation. 

Where  sev  jral  stockholders  unite  in  the  per- 
petration of  such  a  fraud,  they  are  liable  joint- 
Ij  to  tbe  extent  of  tbe  total  excess  received  by 
ell. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dee.  Dig.  S  ISO.*] 

3.  COBPOBATIONS  (|  317*)— FBAUn  OF  DlBECT- 

0B8  —  Excessive  Dividend  — Liability  to 

Cobpobation. 

Where  the  participants  in  such  a  fraud  con- 
stitute a  majorit;  of  the  board  of  directors,  and 
by  deceiving  in  the  manner  indicated  tbe  other 
Qiembers  Induce  their  concurrence  In  the  decla- 
ration of  such  an  excessive  dividend,  the  dtna- 
tion  presented  is  the  same  as  though  the  con- 
spiring Btot^bolders.  not  being  themselves  direct- 
ors, had  so  misled  the  entire  membetship. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  317.*]  — , 

Appeal  from  District  Court,  Saline  (bounty; 
B.  B.  Reea,  Judge. 


Action  by  the  Sallna  UercantUe  Company 
against  Slgmund  Stiefel  and  another.  Judg- 
ment for  plaintiff,  and  d^endanta  EKteaL 

Affirmed. 

Thomas  L.  Bond  and  R.  A.  Lovitt,  for  ap- 
pellants. Z.  C  MUlikln,  C.  W.  Bordi,  and 
B.  I.  Utowldi,  for  appellee. 

MASON,  J.  Slgmund  Stlefel  and  Pauline 
Rothschild  appeal  from  a  Judgment  rendered 
in  an  action  brought  against  tiiem  by  the  Sal- 
lna Mercantile  Company,  a  Kansas  corpora- 
tion. The  principal  controversy  Is  whether 
the  petition  stated  a  cause  of  action.  Its  sub- 
stantial auctions,  'BO  far  as  necessary  for 
the  determination  of  this  question  in  its  gen- 
eral aspect— leaving  some  special  features  of 
the  matter  to  be  considered  later — were  as 
follows:  The  corporation  had  an  authorized 
capital  of  $40,000,  of  which  $37,000  was  paid 
up.  The  defendants  were  stockholders.  For 
purposes  of  their  own,  they  wished  a  dividend 
to  be  dedared  in  excess  of  the  accrued  profits 
of  the  business.  To  accomplish  this  result 
they  represented  to  the  directors  that  there 
was  a  surplus  on  hand  of  $26,148.90;  that  is, 
that  the  assets  of  the  company  exceeded  Its 
paid-up  capital  by  that  amount.  In  fact,  the 
surplus  was  only  $20,148.90,  the  merchandise 
being  worth  $M,818.90,  and  other  property 
bringing  the  total  assets  up  to  $57,148.90: 
The  defendants  knew  tbe  actual  value  of  tbe 
merchandise,  but,  to  gain  their  end,  falsely 
represented  to  the  directors  that  an  Invoice 
which  had  Just  be^  taken  showed  it  to  be 
worth  $59.818.90~a  "padding"  of  $6,000.  Tbe 
directors,  believing  the  misrepresentation,  and 
relying  upon  It,  distributed  among  tbe  stock- 
holders $26,148.90,  supposing  the  company  to 
have  that  amount  In  excess  of  the  capital  In- 
vested, when.  In  fact.  It  had  but  $20,1^90. 
By  virtue  of  the  deception  tbe  defendants  re- 
ceived $4,000  In  excess  of  what  their  share 
would  have  been  had  only  the  real  surplus 
been  divided,  and  the  plaintiff  asked  and  ob- 
tained Judgment  for  this  amount. 

The  substance  of  the  plaintlfiTs  claim  Is 
that  the  defendants,  by  means  of  false  repre- 
sentations. Induced  It  to  pay  out  money  which 
otherwise  it  would  not  have  parted  with.  It 
also  maintains  that  the  directors  had  no  pow- 
er to  distribute  any  amount  beyond  the  actual 
surplus,  because,  "with  the  exception  of  dlvlr 
dends  in  liquidation,  dividends  can  be  deda^ 
ed  and  paid  only  where  there  are  profits  to 
divide."  10  Cyc.  551.  The  defendants  insist 
that  the  rule  quoted  la  solely  for  tbe  protec- 
tion of  creditors,  and  that,  if  a  corporation 
owes  no  debts,  its  directors  may  vrithout  do- 
ing it  a  wrong  divide  any  or  all  of  Its  assets 
among  the  stockholders,  since  this  would 
merely  be  restoring  tbe  proper^  to  Its  real  ^ 
owners.  Obvloudy,  bowev^,  each  stockbold-  ^ 
er  has  an  interest  In  the  preservation  of  bla 
Investment  In  Its  Integrity.  He  Is  ratlQed  to 
all  the  advantages  of  bis  venture — not  merelf 
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to  a  retnrn  of  bis  numey.  And  ttie  text-writ- 
en  agree  tbat,  for  this  reasoD,  tbe  payment 
of  any  part  of  a  dlTldend  oat  of  the  capital 
■tOGfe  Is  on  invasion  of  bis  rl^ts.  In  Mora- 
wets  on  Private  Cotporatlons  it  Is  said: 
ery  sbareholdw  in  a  corporation  Is  entitled 
to  luve  the  capital  preserved  nnlnvaired,  toe 
the  porpose.of  carrying  on  the  business  for 
whldb  tbe  company  was  formed.  Dividends 
can  be  paid  only  ovt  of  profits;  and  any  at- 
tempt to  distrflwte  ca^tal  in  the  shape  <tf  div- 
idends will  be  enjoined  by  a  court  of  chan- 
cery vpoa  appllcatl<m  of  a  dissenting  mem- 
ber." Section  276.  To  the  same  effect,  see 
2  Cook  on  Corporatloni^  H  646,  647;  Taylor 
em  Gorp(»atlons,  |  &6S;  2  Private  Owpora- 
tlons,  ClaA  A  Marshall,  f  519;  4  Thompson 
m  OorporatlonB  (2d  Ed.)  8  3660;  10  Cyc.  651. 
Nevertheless  we  find  no  instance  of  a  court 
holding  a  dividend  illegal  because  mcroach- 
ing  upon  tbe  capital  ntot^  except  where  an 
express  provision  ot  Qie  statute  was  violated, 
or  the  security  of  creditors  was  drawn  in 
question.  But  the  plaintiff's  case  does  not 
rest  upon  tbe  queatkm  of  equity.  Assum- 
ing that,  where  all  the  persons  concerned 
know  the  actual  facte  and  agree  to  the  ac- 
tion taken,  Uie  directors  of  a  corporation  may 
lawfully  de^re  a  dividend  somewhat  In  ex- 
cess of  the  accrued  profits,  the  assumption 
falls  far  short  ot  justi^lng  the  conduct  charg- 
ed against  the  defendants.  Granting  tliat  it 
may  sometimes  be  lawful  for  directors  to 
declare  a  dividend  made  up  In  part  of  the 
invested  capital,  the  act  Is  mmatural  and  un- 
iisnat  According  to  the  allegations  of  the 
petition,  the  directors  in  this  case  had  no 
thought  of  exercising  that  power,  If  they  pos- 
sessed It  Plainly  their  purpose  was  not  to 
Impair  the  capital,  but  to  distribute  the  accu- 
mulated earnings.  They  consented  to  divide 
$26,148.90,  only  because  they  understood  that 
to  be  tbe  Burplos.  If  they  bad  known  the  real 
facts,  they  would  have  limited  the  amount  to 
920^148.90.  Thus  by  a  wlUfnlly  false  state- 
ment they  were  induced  to  pay  out  ¥6,000  ot 
the  c<HporatIon's  fnnds->to  diminish  the  work- 
ing capital  by  that  amount  Innocmtly  and  ig- 
norantly.  Sodi  an  Impairment  of  Ite  resour- 
ces—unintentional on  its  part— might  be  a  s^ 
rious  injury  to  It.  Wbetiier  that  result  fol- 
lowed in  fact  la  not  Importent  The  com- 
Iiany  was  induced  by  false  pretenses  to  pay 
out  money  that  It  would  otherwise  have  re- 
teined  for  use  in  ite  bustaess.  That  the  mon- 
ey went  to  ite  own  stockholders  does  not  al- 
tar the  case;  tor  It  bas  an  entity  of  Ite  own. 
True,  a  sto^older  who  by  fraud  procures 
■Oie  declaration  of  an  excessive  dividend  might 
seem  to  have  nothteg  to  gate,  because  his 
stock  would  beocime  less  valuable  Just  te  pro- 
I)ortlon  as  the  corporation  was  defrauded. 
Bat  he  mtgbt  have  q>ecial  reasmis  tor  wMi- 
Ing  to  obtete  at  once  a  largw  cash  payment 
than  he  was  oitltled  to,  and,  at  all  events, 
this  ctmsideratlon  could  not  affect  the  right  of 
the  corpOTatlon  to  demand  redress  for  the 
wrong  perpetrated  upon  It,  ne  pald-np  capi- 


tel  of  a  corporation  is  contributed  on  1!w  the- 
ory that  the  amount  raised  Is  necessary  to  Ito 
efficient  operation.  It  does  not  foUow  that. 
If  a  part  of  it  Is  returned  to  the  subscribers, 
Che  general  loss  to  all  by  the  Impaired  efficien- 
cy of  the  company  Is  fully  compensated  by 
the  share  each  Individually  receives  in  the 
dlstrlbutloa  We  conclude  that  the  petition 
stated  a  cause  of  action  upon  the  ground  that 
where  the  directors  of  a  corporation  intend 
to  dlstribnte  only  its  accrued  profits,  and  a 
stockholder  by  willfully  decelvteg  them  as  to 
the  surplus  on  band  Induces  tb«n  to  declare 
and  pay  a  dividend  the  effect  of  which  Is  to 
reduce  the  amount  ot  the  tevested  capital,  he 
thereby  flraudolently  obtains  from  the  cor- 
poratbm  the  sum  by  wbicfa  bis  own  share  te 
the  distribution  has  beea  tecreased  by  such 
mlsrepresentetlon,  and  Is  liable  to  It  te  at 
least  that  amount  In  Judge  Seymour  D, 
Thompson's  article  on  ^^rporations,"  te  10 
Gyc.  649,  it  Is  said:  "If  a  dividend  has  been  il- 
legally declared  te  the  sense  that  ite  declara- 
tiaa  is  ultra  vires,  as  where  it  te  a  dividend 
out  of  asseto  when  there  te  no  surplus  to  di- 
vide, then  it  seems  tbat  it  may  be  rescind- 
ed by  tbe  corporation  even  after  It  bas  been 
paid,  and  teat  the  corporation  may  recover  it 
of  the  shar^olders  as  so  much  money  paid 
to  tbelr  use  under  a  mutual  mlsteke.  It  has 
been  well  reasoned  tbat  shareholdaB  among 
whom  assete  of  the  corporation  have  been  dis- 
tributed by  Ite  officers  without  authority  from 
the  corporation,  or  when  acting  outside  tbe 
scope  of  their  ordinary  powers,  are  teclmlcal- 
}j  at  least  guilty  of  a  conversitm  of  such 
assets.*'  If  money  paid  to  a  Btockholda!>  on- 
dor  snch  circumstances  may  be  recovered  as  a 
payment  made  under  a  mutual  mistime,  or 
upon  the  theory  of  a  technical  converaton, 
there  are  stronger  grounds  for  the  recovery 
of  the  proceeds  of  an  excessive  dividend  made 
undOT  an  erroneous  nndostandteg  of  ttie  real 
^tuatlon.  Induced  by  the  wtllful  deceit  of 
some  of  tbe  beneficiaries.  It  te  true  that  the 
cases  by  which  the  text  Quoted  te  supported 
turn  uiwn  tbe  duly  of  the  corporation  to  pro- 
tect the  rls^te  of  creditors,  but  certainly  tbe 
protection  of  Ite  own  members  te  Just  as  Im- 
portent and  Just  as  capable  of  ^orcement  by 
an  action  brought  te  the  corporate  name. 

A  special  featore  of  the  case  as  set  out  te 
the  petition  requires  now  to  be  noticed.  The 
corporatton  had  but  three  directors.  The  de- 
fendant StietA  was  one.  S.  Bothschild,  the 
husband  of  the  other  defendant  and  her 
agent  te  all  matters  ctsmected  wltii  the  com- 
pany, was  tbe  second.  B.  A.  Utowlch  was 
the  third.  According  to  the  platetUTs  auc- 
tions. B.  Bothsdtfld,  acting  te  behalf  of  hte 
wife,  was  a  party  to  tbe  fraud.  As  he  and 
Sttefel  cDDstltoted  the  majority  of  the  board, 
it  te  obvious  that  they  could  taave  controlled 
Ite  action  at  their  pleasure,  and  te  one  sense 
cannot  be  said  to  have  misrepresented  mat- 
ten  to  ite  memben.  But  they  are  allied  to 
have  decdved  the  third  membo',  Lltowich, 
and  thereby  procured  hte  co-operation  te  do- 
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daring  the  dividend.  A  deception  practiced 
upon  him  under  the  circumstances  was  the 
same  In  legal  ^ect  as  though  practiced  upon 
the  board.  The  other  two  members  could  not 
have  held  a  valid  meeting  without  giving  him 
an  opportunity  to  be  present.  Perhaps  he 
could  not  have  prevented  their  action  If  they 
had  seen  flt  to  outvote  him,  but  he  was  enti- 
tled to  be  heard  with  a  knowledge  of  the  real 
facts.  Had  he  known  the  truth,  he  might 
have  been  able  to  dissuade  them  from  their 
project  He  might  In  various  ways  have  at 
least  attempted  to  prevent  the  consummation 
of  the  fraud.  The  deception  practiced  on  him 
may  therefore  fairly  be  said  to  have  caused 
the  action  of  the  board.  Procuring  his  ac- 
quiescence In  the  plan  proposed  by  false  rep- 
resentations as  to  the  state  of  the  business 
was  to  all  intents  and  purposes  procuring  the 
action  of  the  board  by  that  means. 

Another  phase  of  the  case  as  stated  In  the 
petition  serves  to  supply  a  possible  motive 
for  the  fraud  alleged.  The  370  shares  of  the 
company  were  held  as  follows:  Stiefel,  22; 
Pauline  Rothschild,  188;-  E.  RothschUd,  1; 
Lltowich,  159.  By  an  arrangement  t>etween 
all,  however,  It  was  agreed  that  the  earnings 
In  excess  of  7  per  cent,  per  annum,  Instead  of 
being  distributed  In  proportion  to  the  amount 
of  stock  held,  should  be  divided  equally  be- 
tween Stiefel,  Pauline  Rothschild,  and  Llto- 
wich. The  dividend  In  question  Included  the 
earnings  of  three  years,  and  therefore  an 
amount  equal  to  21  per  cent  of  the  capital, 
or  $7,770,  was  distributed  proportionately  to 
the  ownership  of  the  stock.  The  remainder, 
including  the  excess  of  $6,000,  was  divided 
according  to  the  special  agreement.  There- 
fore the  defendants  received  two-thirds  of 
this  $6,000  of  the  capital  stock,  only  about 
67  per  cent  of  which  they  had  contributed. 
The  evidence  suggested  a  further  motive,  as 
It  tended  to  show  that  the  defendants  at  the 
time  of  the  transaction  had  made  plans  which 
were  afterwards  carried  out  for  the  sale  of 
their  stock.  There  was  also  evidence  that 
the  capital  of  the  corporation  was  soon  in- 
creased, a  matter  which  perhaps  bad  some 
bearing  as  indicating  that  the  situation  did 
not  call  for  a  reduction  of  the  amount  invest- 
ed. The  evidence  showed  that  the  action  of 
the  directors  was  approved  by  a  unanimous 
vote  at  a  stockholders'  meeting,  but  this  does 
not  afFect  the  rights  of  the  i>artlea,  for  any 
deception  practiced  upon  Utowich  as  a  di- 
rector necessarily  afTected  his  conduct  as  a 
stockholder  as  w^l. 

The  defendants  asked  to  have  the  petition 
made  more  definite  as  to  the  character  of 
the  fraud  charged,  and  now  complain  of  the 
overruling  of  that  motion.  We  think  the 
allegations  as  already  Indicated  were  suffi- 
ciently specific.  Complaint  Is  made  that  there 
was  an  entire  failure  of  proof  either  that 
the  invoice  was  incorrect,  or,  if  so,  that  the 
defmdante  knew  It   Ko  particular  item  of 


the  invoice  was  shown  to  be  wrong,  tnit  there 
was  testimony  regarding  the  buainees  done  in 
previous  years,  and  the  general  appearance  of 
the  stock  of  drygoods,  from  which  the  Jury 
ml^t  reasonably  have  inferred  that  the  val- 
ue of  the  merchandise  in  that  d^artment 
must  have  been  overstated  by  substantially 
the  amount  claimed  in  the  petition.  There 
was  also  testimony  which  if  it  was  credibl^^ 
and  that  was  for  the  Juty  to  determine— tend- 
ed to  show  a  BubstitutlfHi  of  a  diflerrait  book 
for  one  of  those  used  In  making  the  Invoice. 
We  cannot  say  that  there  was  an  entire  fail- 
ure of  the  evidence  to  support  the  aile^doas 
of  the  petition.  The  principle  Is  Invoked  that, 
to  sustain  a  charge  of  fraud,  positlre  prooC 
must  be  offered.  The  application  of  that  test, 
bowevw,  Is  fbr  the  trial  court  Here  ttao 
only  inquiry  opea  is  whethw  the  finding  of 
the  Jtuy  Is  sni^rted  by  any  substantial  evi- 
dence. Wooddell  T.  Allbredit,  80  Kan.  786^ 
104  Pac.  669. 

Tlie  anwllants  argue  tliat  th^  were  not 
Jointly  liable,  especially  for  the  reason  Out 
Pauline  Rothschlid  could,  not  be  held  for  a 
larger  amount  than  she  received,  iiusmnch 
as  she  was  not  responsible  for  any  miscon- 
duct of  her  husband  while  he  was  acting  as 
a  director  of  the  company.  Tbe  essHice  of 
the  offense  charged,  however,  was  not  merely 
that  Stiefel  and  B.  Rothschild  as  directors 
declared  an  illegal  dividend,  but  that  for 
the  sake  of  a  benefit  to  accrue  to  the  defend- 
ants as  stockholders,  they  fraudulently  mis- 
represented the  condition  of  the  company  so 
as  to  make  such  dividend  appear  to  be  nat- 
ural and  proper,  and  to  procure  tbe  consent 
of  Litowlch  thereto.  In  this  phase  of  the 
matter.  If  the  plaintiff's  allegations  are  true, 
B.  Rothschlid  acted  as  the  agent  of  his  wife, 
and  she  was  answerable  for  the  fraud  which 
be  committed  while  acting  within  the  scope 
of  his  authority.  20  Cyc.  85.  The  damages 
recovered  being  based  upon  a  willful  tort, 
In  the  perpetration  of  which  the  defendants 
co-operated,  their  liability  was  Joint 

One  of  tbe  defendants  accepted  certain 
notes  in  part  payment  of  the  dividend,  and 
it  was  suggested  that  there  should  have  been 
proof  of  their  value.  The  dedaratlon  of  the 
dividend  was  admitted,  and  the  question 
whether  its  amount  was  excessive  was  not 
affected  by  the  consent  of  a  stockholder  to 
accept  ftB  his  share  something  else  In  lieu  of 
money.  Various  portions  of  the  Instructions 
are  complained  of,  bat  the  objections  made 
raise  subetantlally  the  questions  of  law  al- 
ready discussed. 

The  Judgment  is  affirmed.  Costs  will  be 
allowed  for  but  two-thirds  of  the  counter  ab- 
stract substantially  one-third  of  It  b^ng 
made  up  of  pleadings,  instructions,  and  find- 
ings which  had  already  been  printed  in  full 
in  the  abstract  All  the  Justices  concurring, 
exc^t  BURCH,  J.,  who  did  not  At 
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BOWERS  T.  ATCHISON,  T.  A  S.  F.  RT.  CO.t 
(Supreme  Court  of  EaDua.   March  12,  1910.) 

1.  Etideitci  (I  161*)—Co»cPBTBMOT— Intent. 

Where  the  motive,  intent,  or  belief  of  a  per- 
son is  a  material  fact  to  be  ascertained,  and  be 
is  a  competent  witness  to  prove  such  condition, 
be  may  testify  to  it  diEecay  In  connection  with 
his  tsctimonr  detailing  the  circumstancei  and 
dtuation  in  whidi  ta«  was  acting  at  the  time. 

[Bd.  NotB.r-For  odier  caaet.  Me  SMdence. 
Cftnt  Dig.  I  440;  Dec.  DiiTiifil.*] 

2.  Mastkb  and  Sbbtant  til  142,  146*)— IN- 

JUBT  TO  SeBVANT  —  RULBS  Of  RAILBOAD 

Compaht— "Know." 

A  role  ot  the  railway  company  required  a 
brakeman  who  bad  given  a  sianai  to  the  engi- 
neer to  know  that  such  signal  had  been  seen, 
nnderstood,  and  obeyed  before  placing  bfmself  in 
a  dangerous  position.  It  Is  held  that  this  rule 
ia  i«awmaUe,  -and  riunild  be  obeyed,  and  it  is 
farther  held  that  the  word  '%ttow,"  as  used  in 
this  rule,  baa  the  sense  in  which  it  Is  ordinarily 
nndetstood.  It  doea  not  neGeasarily  Import  ab- 
•olute  knowledge  of  a  fact  which  actually  exists, 
but  it  means  the  full  assurance  and  belief,  to 
the  exclusion  of  doubt  or  uncertainty,  of  a  rea- 
sonable and  pmdent  man,  based  upon  con- 
vincing evidence-  addwwad  to  Us  Intelngence  or 
senses 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  285,  288;  Dec.  Dig.  fifi 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  8936,  8937.] 

8.  Master  and  Sebtant  ^  27^  — Iiuubxes 
TO  Sebvant— Evidence. 

The  contentiotts  tliat  certain  findings  are 
inconsistent ;  that  they  do  not  support  the  ver- 
dict, and  are  not  sustained  by  the  evidence— are 
considered,  and  held  untenable. 
_[Ed.  Note.— For  other  cases,  see-  hfoster  and 
Servant,  Cent  Dig.  U  960-OT7:  Dec.  Dig.  | 
276.*] 

Appeal  from  District  Court,  Sumner  Coun- 
ty; C.  L.  Swarts,  Judge. 

Action  by  J.  H.  0.  Bowers  against  the 
Atchison,  Topeka  &  Santa  F«  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  appellee  recovered  a  judgment  against 
the  Railway  Company  for  injuries  received 
at  Hariwr,  while  In  the  emplc^  of  the  com- 
pany  as  a  brakeman.  From  bis  evidence  it 
appears  that  a  freight  train  on  which  be 
WHB  a  brakeman  ran  b^rnreen  Medford  and 
HntctLlnson  on  the  Hutchinson  and  South- 
em  branch  ot  the  railway.  At  Harper  this 
brandi  was  connected  by  a  y  with  the  Pan 
Handle  dlTislon,  extending  west  from  Wel- 
lington. When  the  plaintiff's  train  reached 
Harper  It  ran  ovw  the  Y  to  the  line  of  the 
Pan  Handle  division,  and  stopped  In  front 
of  the  depot,  with  the  oiglne  heading  east. 
A  short  distance  east  of  the  depot  the  main 
street  of  the  town  crossed  the  track.  The 
can  ext^ded  across  the  street,  and  for  some 
distance  to  the  east,  and  it  became  neces- 
sary to  divide  the  train  at  the  crossing  In 
OTder  not  to  obstruct  the  street  The  con- 
ductor directed  Bowers  to  cut  the  train  for 


this  purpose.  Bowers  stepped  In  between 
the  cars  from  the  south  or  right-hand  side 
of  the  train  and  unconpled  the  air  boae. 
Having  done  this,  he  stuped  out  on  the 
same  side  from  between  the  cars,  grasped 
the  lever  operating  the  pin  in  the  automatic 
coupler,  and  endeavored  to  pull  it  hut  was 
unable  to  do  bo  because  of  the  tension  la  the 
couplers  which  bound  the  pin  and  prevented 
Its  release.  He  thereupon  signaled  the  eo- 
gineer  for  slack;  that  is,  to  back  up  and 
slacken  the  couplers  so  as  to  relieve  the  ten- 
sion. He  gave  this  signal  with  his  right 
band,  while  holding  to  the  lever  with  his  left 
hand.  The  engineer  backed  the  engine  suffi- 
ciently to  give  the  necessary  alack.  Bowers 
immediately  pulled  the  pin,  and  the  un- 
coupling WHS  acocnnpllshed,  leaving  three  or 
four  cars  west  ot  the  arossiiig.  He  then  c^ve 
the  engineer  a  sl^ial  to  go  forward  and  clear 
the  crossing.  In  order  to  do  this  It  was  nec- 
essaiy  for  the  forward  part  of  the  train  to 
move  eastwardly  about  two  car  lengths— 6Q 
or  70  feet  In  obedience  to  this  second  sig- 
nal the  forward  portion  ot  the.  train,  con- 
dstlng  ot  16  or  16  cars  and  the  engine,  mov- 
ed eastward  a  distance  of  10  or  12  feet  from 
the  rear  portion.  Bowers. watched  It  until 
it  had  moved  that  far.  and,  believing  that 
the  engineer  bad  seen  and  imdontood  his 
last  signal,  and  was  obeying  It  by  pulling 
the  forward  portion  of  the  train  acroes  the 
street  he  stepped  in  between  the  two  sec- 
tions of  the  train  to  turn  the  angle  cock  on 
the  air  hose  of  the  standii^  cars,  in  order  to 
set  the  t«'akes  on  those  cars  and  prevent 
them  from  running  eastward  of  their  own 
weight  as  there  was  a  downgrade  towards 
the  eaat  at  that  point  While  performing 
this  act  with  his  back  towards  the  engine, 
the  forward  part  of  the  train  backed  up  and 
caught  bim  between  the  bumpers  and  be- 
tween the  knuckles  of  the  couplings,  crush- 
ing bis  arm  between  the  elbow  and  tbe 
shoulder.  He  bad  pulled  the  angle  cock  with 
his  right  hand,  and  was  holding  tbe  hose 
with  bis  left  knee.  His  face  was  turned  to 
the  west;  his  back  was  towards  that  part 
of  the  train  trblch  had  moved  forward. 
While  doing  this  work  the  movement  of  the 
engine  and  train  were  under  the  control  of 
Bowers,  tbe  engineer  being  subject  to  his 
ordws  for  the  time  being.  Bowers  had 
knowledge  of  the  following  rules,  In  effect 
at  the  time : 

"Rule  313:  It  Is  alike  dangerous  to  as- 
sume that  signals  given  to  tbe  englneman  or 
fireman  have  been  seen,  and  If  seen  will  be 
obeyed,  when  obedience  to  those  signals  on 
the  part  of  tbe  englneman  or  fireman  Is 
ementlal  to  the  safety  of  an  employe  In  the 
performance  of  his  duty.  He  must  know 
that  the  signal  has  been  seen,  understood 
and  obeyed,  before  placing  himself  In  a  dan- 
gerous position;   otherwise,  without  such 
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imowletUn  be  aBsnmes  all  risks  of  danger 
from  any  mlsnnderataiUIiDg  or  disregard  of 
signals." 

To  eatee  or  ranaln  in  the  service  is  an 
assarance  of  wflUngness  to  obey  the  mlea. 
Ohedienoe  to  the  mles  Is  essential  to  the 
safety  of  passengers  and  onplc^tt  and  to 
the  protection  of  property." 

In  making  appllcaUon  for  empltvment  the 
appellee  answered  "Tes"  to  the  following 
question:  "Do  yon  understand  that  any  em- 
ploy 6  of  this  company  whose  duties  are  In 
any  way  prescribed  by  the  rales,  must  always 
hsTe  a  copy  of  the  mles  at  hand  when  on  dn- 
ty  and  must  be  conT^sant  with  every  rale, 
and  that  yon  must  reoAer  all  assistance  In 
your  power  in  carrying  them  oat  and  Imme- 
diately r^rt  any  Infringement  of  them  to 
the  head  of  your  d^rtment,  and  do  yon 
agree  that  such  rules,  induding  any  changes 
therein  or  additions  thereto  from  time  to 
time,  shall  be  a  part  of  yonr  contract  of  em- 
ployment?" 

A  dMuurrer  to  the  evidence,  Interposed  by 
the  def«idant,  was  overruled  by  the  court; 
the  defendant  szceptlng. 

The  ragineer  testided  that  he  received  the 
dgnal  for  slack,*  and  in  ob^lng  It  he  only 
saoceeded  in  moving  the  train  bade  a  little, 
whoi  he  rec^ved  from  Bowers  a  second  sig- 
nal for  sladc ;  that  he  then  reversed  the  en- 
gine and  moved  forward  a  little  to  get  tnttlal 
Tdodty  to  permit  moving  the  train  back,  and 
that  be  then  pushed  the  train  back ;  that  he 
supposed  the  first  movonent  backward  was 
not  far  enough  to  rdleve  the  tension  suffl- 
dently  to  loosen  the  pin,  and  that  it  was  nec- 
eraary  to  go  forward  and  then  back  to  ac- 
complish this -puriioee;  that  In  doing  so  he 
was  obeying  Bowers'  second  signal,  and  that 
he  did  not  receive  any  signal  to  go  forward. 
It  was  shown  that  sometimes  an  engine  Is 
unable  to  move  a  heavy  train  upgrade  at  the 
first  effort,  and  when  the  engine  Is  so  unable 
to  move  a  train,  in  order  to  make  a  second 
effort^  It  goes  the  oUier  way  to  get  slack  In 
the  manner  testified  to  by  tbe  engineer.  It 
was  necessary  to  turn  the  angle  cocks  to 
hold  tbe  oars  which  had  bem  cut  off  from 
moving  forward  of  thtf r  own  weight  Some 
rain  had  fallen,  and  there  was  some  mist  In 
the  air.  The  petltlw  alleges  that  the  Injury 
was  caused:  "By  the  n^Ug^ice  of  the  en- 
gineer t  *  *  in  negligently  and  careless- 
ly moving  the  front  section  of  said  train 
badcward  without  a  signal  therefor,  when  he 
knew  or  might  have  known,  and  ought  to. 
have  known,  that  the  plaintiff  was  on  the 
track  between  tbe  two  sections  of  said  train." 
Over  tbe  objections  of  the  defoidant  tbe 
plaintiff  was  allowed  to  testify  that,  after 
signaling  the  engineer  to  go  ahead,  and  be- 
fore going  between  the  cars,  he  satisfied  hlm- 
sdf  that  the  engineer  was  moving  the  train 
off  the  crossing. 

Instructions  were  asked  to  the  effect  (a) 
that,  although  the  plaintiff  may  have  beUer- 


ed  In  good  faith  that  tlie  engineer  had  seen 
and  understood  the  idgnal  to  go  forward 
after  the  cars  had  been  unconpled,  yet  if, 
without  waiting  for  such  signal  to  be  obey- 
ed, he  went  in  or  rmalned  in  betweoi  tbe 
cars  and  was  injured  because  cf  the  failure 
at  the  engineer  to  obey  the  signal,  then  there 
could  be  no  recovery ;  (b)  that  the  plaintiff 
was  not  authorized  to  go  between  the  cars 
until  he  knew  that  the  signal  to  go  forward 
had  been  obeyed ;  (c)  that  the  mere  fact  (if 
It  be  a  fact)  that  the  plalnUff  believed  in 
good  faith,  and  while  acting  in  reasonaWe 
prudence,  that  the  engineer  had  seen,  under- 
stood, and  obeyed  a  signal  to  go  ahead  would 
not  avail  If  he  was  mistaken  In  this  bell^, 
however  well  founded  his  bdl^  may  have 
been.  In  answer  to  q>eclal  questions  the  Ju- 
ry found,  In  substance,  that  the  engltieeT  did 
not  exercise  proper  care  In  moving  his  en- 
gine, nor  to  ascertain  whether  It  was  safe 
for  him  to  move  his  train  backward  as  he 
did;  that  after  moving  forward  it  was  not 
proper  to  move  backward  without  waiting 
for  a  signal  from  Bowers,  and  without  as- 
certaining whether  he  was  In  a  place  of 
safety ;  that  Bowers  was  Jostlfled  in  believ- 
ing, and  acting  on  tbe  belief,  that  the  wgl- 
neer  had  seen,  understood,  and  obeyed  the 
signal  to  go  forward ;  that  Bowers  gave  the 
signal  to  ba<^  up  so  that  he  might  pull  the 
pin  and  uncouple;  that  after  the  engines 
made  the  first  effort  to  back,  he  started  his 
engine  forward  to  take  slack  so  that  he 
could  more  effectively  back  the  train ;  that 
when  he  pulled  ahead  to  get  slack  to  do  this, 
he  was  under  tbe  Impression  that  the  train 
had  not  parted,  and  that  It  was  necessary 
to  go  forward  to  get  slack  to  go  backward; 
that  in  doing  this  he  did  not  honestly  believe 
that  he  was  obeying  the  signal  to  back  up; 
that  he  did  not  honestly  believe  that  his  acts 
in  first  attempting  to  ba<&  tbe  train,  then 
In  going  forward  to  take  slack,  and  again 
att^npting  to  go  backward  mm  acts  neces- 
sary to  be  performed  to  obey  the  plaintiff's 
signal ;  that  the  mglneer  coold  not  see  that 
the  cars  were  parted  by  looking  from  his  po- 
slti<m  just  prior  fo  reversing  the  engine  and 
backing  it,  and  aftw  the  plaintiff  had  un- 
coupled the  cars  the  englnew  did  not  learn 
that  they  were  uncoupled  before  moving  his 
train  back;  fliat  when  the  train  separated* 
Bomen  did  not  wait  to  see  that  It  would 
move  forward  far  enough  to  dear  tbe  cross- 
lug  before  be  went  in  between  the  cars  to 
adjust  the  air;  that  It  was  necessary  for 
blm  to  act  in  a  hurry  In  going  betweai  the 
cars  to  turn  tbe  angle  cocks,  and  that  in  do- 
ing BO  he  ob^ed  rule  818,  bat  that  be  gave 
no  signal  that  he  was  about  to  go  between 
tbe  cars;  that  after  the  plaintiff  had  un- 
coupled the  cars,  the  eagiaeee  observed  and 
understood  a  signal  from  tbe  j^intlff  direct- 
ing him  to  move  ahead,  and  he  saw  BIr.  Bow- 
extt  arm  and  part  of  hli  body  whm  gtving 
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the  signals;  that  according  to  the  regula- 
UouB,  if  the  engineer  had  failed  In  the  first 
attempt  to  back  his  train  In  response  to  a 
signal  to  do  BO,  he  should  have  waited  for 
another  signal;  that  It  was  not  necessary 
In  this  case  to  take  slack  by  moving  forward 
and  then  reversing  the  engine  for  backing; 
that  Bowers  did  not  give  any  signal  that  he 
was  going  between  the  cars  just  prior  to  his 
Injury;  and  that  after  the  train  had  moved 
forward  -10  or  12  feet,  and  he  stepped  in  to 
tarn  the  angle  cock,  he  did  not  notice  or 
give  attention  to  the  can  In  front  of  hUn. 

Wm.  B.  Smith*  a  J.  Wood,  and  A.  A. 
Scott,  for  appellant  W.  W.  Schwixm,  for 
app^eflk 

BBNSON,  J.  (after  stating  the  fkets  as 
alrave).  The  errors  assigned  relate  to  the 
admission  of  testimony,  the  Instructions  giv- 
en and  refused,  the  Inconsistency  of  the  find- 
ings, and  the  sufficiency  of  the  evidence. 

After  describing  the  sltoatlon,  and  stating 
that  the  section  of  the  train  then  moving 
forward  had  proceeded  far  enough  to  leave 
a  space  of  10  or  12  feet  npon  the  crossing 
between  the  front  of  the  standing  cars  and 
the  rear  end  of  the  last  car  moving  to  the 
east,  the  plaintiff  was  allowed  to  testify  that 
be  had  satisfied  himself  that  the  section  In 
front  "was  moving  off  the  crosalng;  that  Is,  In 
connection  with  the  circumstances  detailed 
he  was  permitted  to  testify  to  his  belief  of  a 
fact,  to  explain  why  he  then  stepped  into 
this  space  to  adjust  the  air  brakes.  In  a 
situation  like  that  In  which  the  plaintiff  was 
placed  testimony  of  belief  is  proper.  "The 
condition  of  a  man's  mind  with  reference  to 
what  he  thinks,  feels,  believes.  Intends,  and 
his  motives,  Is  always  a  fact,  and  It  Is  a 
fact  which  Is  often  required  to  be  ascertain- 
ed both  in  civil  and  In  criminal  cases,  and 
only  one  person  in  the  world  has  any  actual 
knowledge  concerning  that  fact,  and  that 
person  Is  the  one  whose  condition  of  mind 
Is  In  question;  and,  where  he  Is  a  competent 
witness  to  prove  such  condition,  he  may  tes- 
tify to  the  same  directly.  Other  witnesses 
can  testify  only  to  extraneous  facts  tending 
to  prove  this  condition.  He  may  also  testi- 
fy to  such  extraneous  facts,  but  be  may 
testify  directly  as  to  what  the  condition  of 
his  own  mind  Is  or  was  at  any  particular 
time,  or  on  any  particular  occasion."  Gar- 
dom  V.  Woodward,  44  Kan.  7S8,  25  Pac.  199, 
21  Am.  St  Bep.  310.  This  rule  Is  supported 
by  a  note  following  the  report  of  the  case  in 
21  Am.  St.  Rep.  314.  The  argument  to  the 
contrary  is  generally  repudiated.  WIgmore 
on  £r.  1  1965. 

The  instructions  requested  were  to  the 
effect  that  the  plaintiff's  belief  was  Imma- 
terial; that  under  rule  813  be  was  twund 
to  "know"  that  his  signal  had  been  under- 
stood and  heeded,  and  bound  to  wait  until 
the  train  was  clear  of  the  crossing  before 


going  Into  the  qpace  between  the  two  sec* 
tlons  of  the  train.  Instead  of  the  Instmc- 
tlons  requested  the  court  gave  the  follow- 
ing: "(17)  Under  the  defendant's  mie  813, 
which  has  been  introduced  before  yon  In 
this  case,  It  was  the  duty  of  the  plaintiff, 
before  placing  himself  in  a  dangerous  posi- 
tion between  the  cars  at  the  time  in  ques- 
tion, not  only  to  know  that  his  signal  or  sig- 
nals, if  any  he  gave  to  the  englneman  or 
fireman,  had  not  only  been  aem  and  under- 
stood by  such  party  or  parties,  but  it  was 
plaintiff's  duty  ^Iso  to  know  that  snch  sig- 
nal had  be^  obeyed;  and,  even  though 
plaintiff  knew  that  any  such  signal  given 
by  him  was  seen  and  understood  by  the  par- 
ty to  whom  he  gave  the  signal,  yet  If,  with- 
out waiting  to  see  and  know  tliat  snch  sig- 
nal would  be  obeyed,  plaintiff  went  In  be- 
tween the  cars  at  the  time  and  place  In 
question,  and  received  any  of  the  injuries 
complained  of,  and  such  Injuries  were  caus- 
ed by  reason  of  plafntllTs  failure  to  wait 
and  learn  that  such  signal  had  been  obeyed, 
as  well  as  seen  and  understood,  by  the  party 
to  whom  It  was  directed,  then  your  verdict 
should  be  for  the  defendant  (18)  The  word 
'know'  as  used  In  rule  318,  has  the  sense  in 
which  it  Is  ordinarily  understood.  It  doee 
not  necessarily  import  absolute  knowledge  of 
a  fact  which  actnally  exists,  but  it  means 
full  assurance  and  belief  to  the  exclusion  of 
doubt  or  uncertainty*  of  a  reasonable  and 
prudent  man,  based  upon  convincing  evi- 
dence addressed  to  his  intelligence  or  senses." 
If  absolute  certainty  of  the  fact  Is  required 
by  the  language  of  the  mle,  the  instruction 
given  was  erroneous,  and  the  one  requested 
should  have  been  given.  A  brafceman  In 
such  a  situation,  16  car  lengths  from  the 
engine,  cannot  "know  that  the  engineer  has 
seen,  understood,  and  obeyed"  his  signal 
otherwise  than  by  observing  what  the  en- 
gineer does  in  response  to  It,  and  whether  he 
acts  in  obedience  to  the  rule  in  view  of  such 
observation  Is  a  question  for  the  Jury.  Mr. 
Justice  Strong,  in  Shaw  v.  Railroad  Co.,  101 
n.  S.  667,  566  (25  li.  Ed.  892),  said:  "It  may 
fairly  be  assumed  that  one  who  has  reason 
to  believe  a  fact  exists  knows  it  exists. 
Certainly,  If  be      a  reasonable  b^g." 

It  Is  possible  that  some  further  qualifica- 
tions should  be  added  to  this  definition  In 
interpreting  the  rule  In  question,  but  it 
should  not  be  construed  so  as  to  prevent  ac- 
tion until  absolute  certainty  beyond  all  pos- 
sibility of  mistake — if  that  is  ever  attainable 
— Is  reached.  To  so  hold  might  delay  op< 
eratlon.  or  prevent  action  when  imperative- 
ly necessary,  and  lead  to  results  more  seri- 
ous than  those  the  rule  was  designed  to  pre- 
vent Even  In  criminal  prosecutions  for  re- 
ceiving stolen  property,  knowing  It  to  have 
been  stolen,  It  Is  held,  as  stated  In  a  case 
note  In  22  U  R.  A.  (N.  S.)  833,  that:  "In  no 
case  has  it  beui  held  that  absolute  knowl- 
edge moat  be  shown  In  such  prosecution. 
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ttaoTigb  it  Is  frequently  Baid  tbat  there  muBt 
be  more  than  a  mere  belief  or  supposition 
tbat  the  goods  had  been  stolen."  The  ap- 
pellant lias  no  ground  to  c<»nplaln  of  the  In- 
teipretatiffia  of  the  rule  given  by  the  dis- 
trict court,  nor  of  the  other  instructions 
given. 

It  is  contended  that  the  findings  that  -when 
the  engineer  moved  forward  to  get  slack  he 
did  not  believe  tliat  he  was  obeying  the 
plaiutifTs  signal,  and  tbat  he  did  not  honest- 
ly believe  tlut  such  acts  were  necessary  to 
obey  the  signal,  are  contrary  to  the  ondls- 
puted  evidence.  It  is  true  that  tiiej  are  con- 
trary to  the  engineer's  testimony,  but  the 
plaintiff  testified  tbat  be  gave  but  one  sig- 
nal for  slack,  and  the  jury  found  this  to  be 
true.  The  englnew  onild  not  honestly  obey, 
or  obey  at  all,  a  second  signal  which  bad 
not  berai  given.  But  it  is  said  tbat  these 
findings  are  inconsistent  with  others,  where- 
in the  Jury  stated  that  in  going  forward  and 
thai  back  the  engineer  could  more  effectu- 
ally bade  the  trabi,  and  tbat  he  was  then 
under  the  Inqtresslon  tbat  the  train  bad  not 
parted,  and  tbat  this  course  was  necessary. 
All  this  may  have  beeot  true,  as  the  Jury 
found,  and  yet  It  may  have  been  true,  as 
the  Jury  also  found,  that  he  did  not  do  tills 
in  obedience  to  any  signal.  In  other  words, 
acting  upon  a  mistaken  assumption,  he  pro- 
ceeded without  signals  to  do  the  acts  which 
injured  the  plaintiff.  '  It  was  his  duty  to  be 
governed  by  the  signals.  It  is  true  that  he 
testified  that  he  received  a  signal,  which,  had 
it  been  given,  would  have  authorized  the 
act,  but  the  Juty  have  said  that  such  a  sig- 
nal was  not  given;  therefore  it  could  not 
have  been  received,  and  this  finding,  approv- 
ed by  the  district  court,  determines  the  fact 

It  is  contended  that  the  evidence  does  not 
support  the  allegation  that  the  engineer 
knew,  or  ought  to  have  known,  that  the 
plaintiff  was  between  the  cars  when  he  mov- 
ed the  train  backward.  The  engineer  knew 
that  the  purpose  of  this  movement  was  to 
release  the  pin,  that  the  cars  might  be  un- 
coupled to  open  the  train  at  the  crossing.  He 
knew  tbat  the  duties  of  the  brakeman  re- 
quired him  to  go  between  the  cars.  He  tes- 
tified: "If  I  had  looked  and  noticed  that 
Johnnie  Bowers  was  out  of  sight,  I  would 
have  concluded  that  he  was  between  the 
cars."  That  was  the  place  he  would  natu- 
rally expect  him  to  be  after  the  train  moved 
forward  suflBclently  to  Impart  to  Bowers 
knowledge  that  his  signal  had  been  obeyed. 

Upon  all  the  evidence.  It  cannot  be  held 
that  there  was  no  testimony  to  su^ort  the 
material  findings. 

Some  minor  rulings  were  excepted  to,  but 
are  not  commented  upon.  No  error  is  found 
in  the  proceedings. 

The  Judgmmt  is  affirmed.  All  the  Justices 
concurring. 


KBBHXB  SCHUTZLt 
(Snprsme  Court  of  Kansas.   March  12,  1910) 

(SvUahuM  hv  ike  Court.) 
las  Pendens  (f  ll*)— I^ase  Pending  Sun^ 

Bmccr  or  RaVESSAIr-^UPEBSBDEAS. 

In  a  divorce  proceeding,  the  wife  claimed  a 
certain  farm  aa  her  separate  property,  bat  tlie 
district  court  decided  that  it  beloDged  to  the 
husband.  Upon  an  appeal  the  Snpreme  Court 
reversed  that  judgment,  and  decided  that  the 
title  to  the  farm  was  in  the  wife,  and  that  the 
huslMnd  never  had  owned  it.  After  the  appeal 
had  been  taken,  the  hnsbaud  leased  the  land  to 
another,  and  collected  the  rent  for  the  sane. 
Held,  In  an  action  by  the  wife  to  recover  from 
the  tenant  for  the  nse  of  the  land,  that  the 
tenant  was  bound  to  know  that  an  appeal  had 
been  taken  from  the  JudgmenL  and  therefore 
took  his  leasehold  Interest  at  the  risk  of  a  re- 
versal of  the  judgment ;  (2)  altbougfa  no  super- 
sedeas bond  was  given  on  the  appeal,  the  ten- 
ant was  bound  by  the  result  of  the  appeal. 

_  [Ed.  Note.— For  other  cases,  see  Lis  Pendena 
Cent.  Dig.  I  80;  Dea  DigTl  11*} 

Appeal  f  nnn  District  Court,  Shawnee  Gonn- 
ty;  A.  W.  Dona,  Judga 

AcUon  by  EUen  P.  Kremer  against  Wll- 
llamSchutx.  Judgment  for  plaintiff,  Defaid- 

ant  appeals.  Affirmed. 

Z.  T..  Hazen  and  R.  H.  Qaw,  for  appellant. 
T.  F.  Garver  and  B.  D.  Garver,  for  appellee^ 

JOHNSTON,  O.  J.  In  this  case  Mrs.  Ellen 
P.  Kremer,  the  unquestioned  owner  of  a 
farm,  sues  William  Schutz  to  recover  $200 
for  the  use  of  the  farm  for  the  term  of  one 
year  b^Innlng  March  1,  1907.  Schuts  en- 
tered Into  a  contract  with  John  L.  Kremer 
on  S^tember  4,  1906,  agreeing  to  pay  blm 
$166  as  rent  John  L.  Kremer  claimed  own- 
ership and  right  to  lease  the  land  because  of 
a  Judgment  rendered  by  the  district  court 
on  June  19,  1906,  in  a  divorce  proceeding, 
wherein  the  land  was  awarded  to  blm,  but 
subjected  to  a  lieu  In  favor  of  his  wife,  Ellen 
P.  Kremer.  One  of  the  important  questions 
in  that  litigation  was  whether  the  land  was 
the  separate  property  of  Ellen  P.  Kremer* 
and,  the  Judgment  being  adverse  to  her  con- 
ten  tloii,  she  took  an  appeal  to  the  Supreme 
Court,  and  tbat  tribunal  on  June  8,  1907,  re- 
versed the  ruling  of  the  district  court,  hold- 
ing that  the  land  'was  the  property  of  Urs. 
Kremer,  and  directed  Judgment  in  her  favor. 
Kremer  v.  Kremer,  76  Kan.  134.  90  Pac.  908, 
91  Pac.  45.  When  she  brought  this  action 
for  the  rent,  Schutz  defended  on  the  theory 
that  the  Judgment  of  the  district  court  in 
effect  made  John  U  Kremer  the  owner,  and 
that  he  remained  the  owner  with  the  right 
to  lease  and  collect  rent  until  the  Judgment 
was  set  aside.  He  made  the  further  con- 
tention that,  no  supersedeas  bond  having 
been  given  when  the  appeal  was  taken,  be 
was  not  bound  to  take  notice  of  the  appeal. 
The  trial  court  ruled  tbat  Mrs.  Kremer  was 
the  owner  of  the  propestj  from  the  begin- 
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nlDg,  and  that  the  paTinent  of  rent  to  John 
Ifa  Kxemer  did  not  discharge  the  obligation 
of  Schnts  to  PB7  Om  owner  for  the  nse  of 
the  farm*  and  cmstltiited  no  defense  to  her 
actl(Hi  for  the  ren^  This  decision  mnst  be 
upheld. 

The  result  of  the  litigation  dranonstrated 
Uiat  Mrs.  Kremer  was  the  owner  of  the 
farm  during  the  time  It  was  occupied  by 
Schnts,  and  tiiat  John  L.  Kroner  nerer  own- 
ed It  nor  had  any  right  to  lease  It  The  ten* 
ant  cannot  have  any  greater  right  than  his 
landlord,  and,  as  SCr.  Kremer  had  no  title 
to  the  land,  he  conld  not  Invest  Schnta  with 
any  right  to  ita  use,  nor  could  a  payment  to 
one  not  the  owner  release  the  tenant  from 
his  liability  for  rent  to  the  real  owner. 
When  the  divorce  proceeding  was  begun  In 
which  Mrs.  EIremer  made  a  distinct  claim 
to  the  l«nd  as  her  separate  property.  It  was 
llfl  pendens  as  to  one  who  leased  or  other- 
wise acquired  a  right  In  the  land  during  the 
litigation.  Oen.  St  1901,  4515 ;  WUklnBon  y. 
Elliott,  43  Kan.  680,  23  Fac.  614, 19  Am.  St 
Rep.  158;  Oarver  t.  Graham,  6  Kan.  App. 
344,  61  Pac  812.  While  the  Judgment  of  the 
district  court  awarding  the  land  to  John  L. 
Kremer  was  what  Is  termed  a  final  jndg- 
nient,  It  was  subject  to  appeal,  and  an  appeal 
was.  In  fact,  taken  from  the  judgment  before 
the  lease  was  executed.  In  contracting  for 
the  nse  of  the  land  on  the  basis  of  that  ju^- 
ment;  Schnts  was  bound  to  know  that  It  was 
subject  to  appeal,  and  that  an  appeal  had 
been  taken.  The  llttestton  had  not  ended  in 
the  rendition  of  the  Judgment,  and,  although 
It  may  have  seemed  to  Schuta  that  Mr. 
Kremer  might  ultimately  win,  he  still  took 
the  risk  of  a  revwsal  and  of  the  final  out- 
come of  the  litigation. 

In  Dunnlngton  t.  Xlston,  101  Ind.  373,  the 
same  rule  was  announced.  Flggott,  who  had 
obtained  a  Judgment  In  an  action  of  eject- 
m«it  against  Elston,  leased  the  land  Involv- 
ed to  Dunningtott  after  the  rmdltlon  of  the 
Judgment  and  before  an  appeal  was  taken, 
which  subsequently  resulted  In  a  reversal. 
Dtmnlngttm  claimed  that  be  purchased  rely- 
ing on  the  Judgment  and  with  no  notice  that 
Elston  Intended  to  appeal  from  it,  but  the 
court  h^  that  he  was  conclusively  pre- 
sumed to  know  that  an  appeal  might  be 
taken  within  a  limited  time,  and  he  was 
therefore  bound  by  that  knowledge.  It  was 
said  that:  "Dunnlngton  took  bis  title  within 
the  time  In  which  t^  law  Blston  had  the 
right  to  appeal,  and  thereby  he  took  the 
basard  of  the  appeal  and  the  reversal  of  the 
judgment  and  now  that  the  appeal  was  token, 
and  the  judgment  under  which  he  claims  Is 
reversed,  he  cannot  say  that  he  was  a  pur- 
chaser in  good  taltii  and  Invoke  the  aid  of 


tiie  stetute."  It  Is  argued  that,  as  no  super- 
sedeas bond  was  given,  there  was  no  lis 
pmdens  attet  judgm«it  The  supersedeas 
bond  and  resulting  stay  only  operates  on  the 
enforcement  of  a  judgmoit  by  execution.  .In 
a  case  where  the  effect  of  a  supersedeas 
bond  was  in  question  the  court  said:  "We 
are  unable  to  find  any  language  used  by  the 
Legislature  which  serau  to  us  to  Inqtly  that 
a  stey  of  execution  has  any  other  force  or 
effect  on  the  judgment  than  simply  to  pre- 
vent ite  enforcement  by  ocecutlon."  Wlllard 
V.  Ostrander,  51  Kan.  481.  82  Fac.  1002,  37 
Am.  St  Bep.  294.  Schntz  was  not  In  the 
attitude  of  one  purchasing  at  a  judicial  sale. 
Such  a  purchaser  may  under  the  provisions 
of  section  461  of  the  Code  (Gen.  St  1900,  { 
6056)  acquire  a  good  title  notwithstanding  a 
subsequent  reversal  of  the  judgment  under 
which  the  sale  was  made.  Elvans  v.  Kahr, 
60  Kan,  719,  67  Pac.  960,  68  Fac.  467.  These 
provisions,  however,  atFord  no  protection  to 
one  who  purchases  or  leases  from  a  party  to 
the  litigation.  McClung  v.  Hohl,  10  Kan. 
App.  93,  61  Fac.  607.  In  Martin  v.  Abbott 
72  Neb.  89,  100  N.  W.  142,  the  appellant  pur- 
chased laud  from  the  prevailing  party  In  an 
action  for  dower  while  an  appeal  was  poid- 
ing  In  a  higher  court  No  supersedeas  bond 
was  given,  and  appellant  claimed  that  he 
had  acquired  a  good  title  to  the  land,  and 
was  not  affected  by  the  appeal  or  its  result. 
The  court  held  that  he  was  a  purchaser  pen- 
dente Ute,  and  that  the  absence  of  a  super- 
sedeas bond  did  not  affect  his  standing.  It 
was  said  that  the  case  was  quite  unlike  one 
where  a  party  had  obtained  tiUe  at  a  judi- 
cial sale  under  a  Judgment  of  a  court,  but 
that,  '*when  Ijove  bought  the  premises  pend- 
ing an  appeal,  he  took  the  Same  with  his 
eyes  oi>en.  He  obtained  the  title  clothed  with 
no  greater  rights  than  his  grantor,  and  took 
the  same  snbject  to  the  contingency  of  an 
adverse  decision  in  this  court."  See,  also, 
Dunnlngton  v.  Elston,  supra ;  Farmers*  Bank 
V.  First  Nat  Bank,  30  Ind.  App.  620,  66  N. 
B.  503;  Carr  v.  Gates,  96  Mo.  271,  9  S.  W. 
659;  21  Am.  &  Eng.  Encyc.  of  Law,  62a 

So  here  the  tenant  accepted  a  lease  from 
and  paid  his  money  to  Mr.  Kremer  with  his 
eyes  open,  knowing  that  the  ownership  of 
the  farm  was  still  in  litigation,  and  that 
whether  he  acqiUred  any  rights  under  his 
lease  from  Mr.  Kremer  depended  upon  the 
result  of  the  appeal  which  had  been  taken 
when  the  lease  was  made.  The  real  owner 
cannot  be  deprived  of  compensation  for  tbe 
use  of  her  land  because  the  tenant  happened 
to  deal  with  one  who  had  no  title  In  or  right 
to  lease  the  land. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 
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MITCHELL  V.  KELLY,  t 
(Sapreme  Court  of  KauBu.   March  12,  1910.) 

(apUabmt  h»  the  Oourt.) 

GUABDIAN  AND  WaBD        78,  179*)— CONTBB- 
SION  OF  WABD'a  MONKT. 

An  action  may  be  maintained  in  the  dis- 
trict court  against  the  administrator  of  a  guard- 
fan  who  coDverted  his  ward's  money,  became  in- 
solvent and  died,  and  against  the  sureties  on 
the  guaidlan's  bond,  without  a  previous  settle- 
ment of  the  suardiao's  accounts  io  the  probate 
court. 

[Ed,  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dee.  Dig.  !§  73,  17a*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  W.  H.  Sheldon,  Judge. 

Action  by  Hlllls  S.  Mitchell,  guardian  of 
Leanna  Taylor  and  oth^,  against  S.  J.  Kelly, 
administrator  of  Henry  A.  Taylor.  A  demur- 
rer to  the  petition  was  sustained,  and  plaintiff 
appeals.   Beversed,  with  directions. 

J.  P.  Hlndman  and  J.  P.  Little,  for  appel- 
lant H.  Ia  Borsen  and  L  O.  Pickering,  for 
appelleew 

BGBOH,  J.  Hie  Question  In  this  case  re- 
lates to  the  liability  of  a  surety  on  the  bond 
of  a  guardian  for  minor  chUdreo.  The  peti- 
tion charged  that  a  deceased  guardian  con- 
verted money  belonging  to  his  wards  to  bis 
oiTU  use,  became  Insolvent,  and  died  without 
an  accounting.  The  surety  on  the  bond  de- 
murred on  the  ground  that  a  Bettlemoit  of 
the  guardian's  accounts  In  the  probate  court 
is  a  condition  precedent  to  recovery  against 
him.  The  demurrer  was  sustained,  and  the 
present  guardian,  who  brought  the  action,  ap- 
peals. 

The  statute  relating  to  guardians  and  wards 
(chaptw  46,  Gen.  St  1901)  requires  tliat  the 
property  of  a  minor  shall  be  managed  by  a 
guardian  who  upon  due  appointment  and  quall- 
flcatlon  shall  take  charge  of  It  for  tbat  purpose. 
Section  7  reads  as  follows:  "Guardians  ap- 
pointed to  take  charge  of  the  property  of  the 
minor  must  give  bond,  with  surety  to  be  ap- 
proved by  the  court  in  a  penalty  double  the 
Talue  of  the  personal  estate  and  of  the  rents 
and  profits  of  the  real  estate  of  the  minor, 
conditioned  for  the  faithful  dlsdiarge  of  their 
duties  as  such  guardian  according  to  law. 
They  must  also  take  an  oath  ot  the  same  ten- 
or as  the  condition  of  the  bond."  The  bond 
given  in  tills  case  was  conditioned  as  follows: 
"The  condition  of  the  above  bond  Is  that  if 
Henry  A.  Taylor,  guardian  of  the  estate  of 
Leanna,  Bichaid  M.,  and  Edward  S.  Taylor, 
minors,  shall  fiilthfally  discharge  his  duties 
as  guardian,  according  to  law,  account  for, 
pay,  and  deliver  all  money  and  property  of 
said  estate,  and  perform  all  other  things 
touching  said  gwirdiansbip  required  by  law, 
or  the  order  or  decree  of  any  court  having 
jurisdiction,  tiien  the  above  bond  to  be  void, 
otherwise  to  remain  In  fnll  force."  The  very 
situation  which  ttala  bond  was  given  to  meet 


is  presented,  ^e  guardian  used  up  the 
money  of  his  Infant  wards,  is  dead,  and  left 
no  estate  from  which  they  may  be  reimburs- 
ed. His  sureties  must  pay,  and  the  enforce- 
ment of  their  liability  ou^t  not  to  be  fetto^ 
ed  by  rules  based  upon  any  considerations 
except  those  of  substance. 

The  district  court  possesses  both  law  and 
equity  powers  wbloh  may  be  exercised  In  the 
same  proceeding.  It  has  general  Jurisdiction 
to  Investigate  accounts  and  to  ascertain  and 
declare  balances  doe,  and  It  possesses  the 
common-law  powers  always  exercised  by 
chancery  courts  to  settle  guardians'  accounts. 
Its  methods  and  rules  of  procedure  are  as 
well  calculated  to  attain  just  results  as  are 
those  of  the  probate  court  A  finding  of  a 
balance  due  from  the  defunct  guardian  and 
of  facts  making  the  equivalent  of  a  default 
must  precede  a  judgment  holding  the  sure- 
ty liable.  It  is  no  detriment  to  the  surety 
that  be  is  a  party  to  the  prdlminary  Inquiry, 
and  may  actively  participate  In  it  There  Is 
no  statute  forbidding  the  district  court  to  act 
and  why  should  It  refuse  to  do  so?  The  only 
reason  offered  Is  that  by  analogy  the  proce- 
dure usually  followed  in  cases  of  defaulting 
executors  and  administrators  should  be  adopt- 
ed. The  analogy  is  destroyed  by  this  fact 
Administration  Is  a  definite  proceedtog  to  a 
definite  eoA,  the  collection  of  assets,  the  pay- 
ment of  debts,  and  the  distribution  of  the 
residue.  To  accomplish  this  purpose,  the  pro* 
bate  court  has  full  possession  of  the  entire 
subject-matter.  All  results  are  to  be  worked 
out  there,  and  to  Invoke  the  jurisdiction  ot 
the  district  court  with  reference  to  the  e» 
tate's  accounts  Is  to  Interfere  with  the  due 
and  orderly  conduct  of  a  pending  proceeding. 
In  no  sense  Is  this  true  In  cases  of  guardian- 
ship terminated  by  the  death  of  the  guard- 
ian. The  guardian  Is  a  managing  agent  for 
his  ward,  nobody  Is  Interested  in  bis  conduct 
except  the  ward,  and  bis  duty  is  primarily  to 
account  to  the  ward  rather  than  to  the  court 
This  fact  is  made  dear  by  the  omission  from 
the  statute  of  any  provision  for  a  final  settle- 
ment, as  of  the  estete  of  a  deceased  person. 
The  ward,  on  reaching  his  majority,  may  set- 
tle with  the  guardian  as  be  pleases.  When 
the  guardian  dies,  Ibe  trust  does  not  pass  to 
his  executor  or  administrator.  His  persons! 
rei«es«itetlve  stands  toward  the  ward  as  any 
third  person  having  money  or  property  of  the 
ward  In  his  possession.  There  is  nothing  like 
a  pending  cause  btfore  the  probate  court  to 
be  brok^  Into,  and  no  substantial  reason  Is 
apparent  why  the  new  guardian  may  not 
iH-lng  his  action  to  the  district  court  Tbe 
authorities  are  divided  nptm  tbis  question  (21 
Oyc.  240).  ■  and  the  court  adopto  the  view 
which  seons  to  accord  best  with  tlie  statutes 
and  legal  policy  of  this  state. 

In  all  other  re^ecte  the  actton  was  well 
brought  The  record  sbows  tbat  tbe  orlslnui 
petltl(m  was  nBUsA  and  tben  amended  by  in- 
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terllneatlon,  so  that  the  certificate  to  the 
transcript  Is  not  Impeached.  The  fact  that 
one  of  the  minora  became  of  age  after  Judg- 
ment does  not  abate  the  proceeding  here. 

The  motion  to  dismiss  Is  overruled,  and  the 
judgment  of  the  district  court  Is  reversed, 
with  direction  to  OTornle  the  demurrer  to 
the  petition.  All  the  Justices  concurring. 


LBWIS  T,  BARTON  SALT  CO. 
(Supreme  Court  of  Kansas.   Mardi  12,  1910.) 

(Syllahut  bv  the  Court.) 

1.  Masteb  and  Sebvaht  (18  20*.  228*)— Pao- 
TOBT  Act— Defenses— AssDiiEo  Risk— Con- 
laiBuioBT  Neoliqence. 

The  factory  act  (Laws  1903,  c  856)  ex- 
cludes the  defense  of  asBuined  risk,  but  does  Dot 
exclude  the  defense  of  contributory  negtlgence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  Si  201,  22&*] 

2.  Master  ahd  Sxbvamt  (f  269*)  —  Appeal 
AND  Gbsob  (1 1003*)  —  RxviKW  —  Yebdxoz— 
Question  fob  Jtibt— Coktbibctobt  Nboli- 

OENCE. 

The  gnestion*  whether  It  was  practicable 
to  safeguard  the  pans  and  wbedier  the  plain- 
tiff was  eullty  of  contributory  negligence  were 
issues  of  fact  which  were  determined  by  the 
verdict  on  conSicting  evidence.  The  verdict 
waa  approTed  hy  tin  trial  court,  and  we  can- 
not weigh  the  eWdence  here. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Digi  1089-1132 ;  Dec.  Dlft.  $ 
289;*  Appeal  and  Error.  Gent.  Dig.  H  3048- 
8954;  Dec  Dig.  f  lOOS.*] 

(AddiOotMl  Bvttalmt      Editortnl  Stalf.) 

8.  Appbai.  and  Ebbob  (I  1012*)— Habuubs 
Sbbob— Stbikinq  ot/T  Defense. 

The  striking  out  of  a  defense  to  grounds  of 

recovery  was  not  prejudicial  where  there  waa  no 

evidence  to  support  the  action  on  such  grounds. 
[Ed.  Note.— For  otlier  caaea,  aee  Appeal  and 

Error,  Dec.  Dig.  |  1042.*] 

4.  Master  and  Sebvant  (|  204*)— FaCtobi 

Act— PimPOSB. 

The  prime  object  of  the  factory  act  (Laws 
10(3.  c.  3i56)  is  to  deter  employers  from  expos- 
ing their  servants  to  accidental  injuries  from 
unnecessary  exposure  to  danger,  even  where 
the  danger  is  apparent  and  where  employment 
is  accepted  or  continued  nnder  such  circum- 
stances that  the  common  law  imputes  knowl- 
edge of  the  danger  to  the  employe  and  his  as- 
sumptjcm  of  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Dec  IMgk  f  .204.*] 

5.  Mastrb  and  Sebvant  (J  130*)— Methods 
OF  WoBK— Safety— "Unsafe." 

A  method  of  woik,  to  be  "unsafe,"  must  be 
auch  that  a  reasonably  prudent  man  would  not, 
under  ^e  drcumstanees,  adopt  It 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Gent  Dig.  H  264,  206,  276;  Dec  Dig. 
I  ISO.* 

For  other  definltlona,  see  Worda  and  Phraaea. 
vol.  a  p.  7210.] 

0.  Masteb  and  Sebvant  (|  278*)— Faotobt 
Act^Negug  ENCE— Evidence. 

Under  the  factory  act  (Laws  1903,  c.  350), 
which  provides  that  it  sliall  be  sufficient  in  the 
first  instance  to  establish  liability,  to  prove 
that  the  employer's  bllure  to  comply  with  the 
law  contributed  to  the  Injury,  a  prima  fade 


case  not  rebutted  compels  a  Judgment,  and 
proof  that  plaintiff  was  also  negligent,  which 
negligence  contributed  to  the  injury,  does  not 
rebut  the  fact  of  the  employers  violation  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  278.*] 

7.  NEOLiaENOE  (I  65*)— "CONTBIBUTOBT  NBO- 
LIOENCE." 

Negligence  as  "contributory"  only  implies  a 
supplemental  cause;  somethiiv  else  that  also 
contributed  to  the  effect 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S8  83,  94 ;  Dec.  Dig.  {  65.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  2,  pp.  1640-1547;  vol.  8,  p.  7617.] 

Appeal  from  District  Court,  Reno  County; 
P.  J.  Oalle,  JDdg& 

Action  by  J.  D.  Lewis  against  the  Barton 
Salt  Company.  Judgment  for  ^alntiff,  and 
defendant  appeals.  Affirmed. 

Wm.  Warren,  H.  M.  Langworthy.  O.  C. 
Mossman,  O.  H.  Dean,  M.  D.  McLeod,  H.  C. 
Tlmmons,  J.  S.  Simmons,  and  A.  W.  Ty\«r, 
for  appellant  B^lrdiUd  ft  Lewii^  for  app&- 
lee. 


SMITH,  J.  This  action  was  brought  un- 
der the  factory  act  (Laws  1W3,  c  85^  by 
Lewis,  an  employe,  to  recover  damages  for 
personal  Injuries  received  by  reason  of  the 
alleged  failure  of  the  employer  to  safeguard 
a  salt  pan  upon  which.  It  Is  conceded,  It  be- 
came necessary  for  the  appellee  to  ascend  to 
adjust  the  machinery  In  the  course  of  his 
employment.  In  addition  to  the  allegation 
that  the  company  failed  to  furnish  the  salt 
pans  with  proper  guards  and  platforms  to 
avoid  Injury  to  the  employes,  the  petition  al- 
leged that,  on  the  night  the  accident  occur- 
red, the  room  containing  the  salt  pans  was 
insufficiency  ventilated  to  carry  oft  the  steam 
and  insufficiently  lighted  to  enable  the  plain- 
tiff to  see  and  protect  himself  from  the  dan- 
gers Incident  to  his  duties.  This  matter  of 
ventilation  and  lighting  is  pleaded,  so  the 
plaintiff  claims,  as  a  duty  Imposed  1^  the 
factory  act  (Laws  100S»  c.  856;  |  4)  tbat  ttae 
pans  may  be  "properly  and  safely  guarded." 
The  defendant  construes  this  aUi^tlim  as 
the  assertion  of  a  common-law  liability  inde- 
pendently of  the  statute,  and  In  its  answer 
allied  assumption  of  risk  and  also  contrib- 
utory negligence.  On  motion  of  the  plaintiff 
the  court  strudc  out  of  the  answer  the  de- 
fense of  assnrnptitm  ct  risk,  and  ttiis  ruling 
is  assigned  as  error.  Whetho:  tbe  alleged 
lack  of  venUlation  or  of  light  be  r^arded 
as  a  common  law  or  as  a  statutory  ground  of 
damage  is  immatortal  in  this  cas^  as  the  ev- 
idence supports  no  cause  ot  action  on  either 
of  these  grounds.  The  sitoation  disclosed 
by  the  evidence  tends  rather  to  show  that  it 
was  impracticable  to  so  voitllate  tlie  room 
on  the  cold  night  In  question  as  to  dispel  the 
steam  arising  from  tin  Ave  great  pans  of 
bfdllng  brine  or  to  provide  any  ll^t  which 
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would  praetnte  the  steam,  than  to  show  the 
opposite.  The  error  then,  it  it  was  error, 
was  not  prejudicial  to  the  appellant. 

The  case  was  erldoitly  decided  by  the 
conrt  and  Jnry  as  aae  arising  purely  under 
the  factory  act  Under  the  factory  act 
Bumed  risk**  Is  not  a  permissible  defense. 
The  prime  object  of  tbe  statute  Is  to  deter 
employers  from  exposing  tiielr  employfis  to 
accidental  Injuries  from  unnecessary  expos- 
ure to  danger  eren  where  the  dangw  Is  ap- 
parent and  where  employment  Is  accepted  or 
is  continued  under  such  drcumstances  ttiat 
the  common  law  Imputes  knowledge  of  tbe 
danger  to  tbe  anjAc^ti,  and,  oonseqnoitly,  an 
assnmpUoD  of  tbe  risk.  Fowler  t.  Enzen- 
perger,  77  Kan.  408,  M  Pac.  990,  16  L.  B.  A. 
(K.  si  784;  Uannfacturing  Co.  t.  Bloom, 
7H  Kan.  127,  90  Pac.  821,  11  U  B.  A.  (N.  S.) 
225,  123  Am.  St  Rq>.  123.  The  statute  does 
not  exclude  the  defense  of  contributwy  neg- 
ligence. Brick  Co.  V.  Stark,  77  Kan.  048,  90 
Pac.  1017;  Madison  t.  CUiiplnger,  74  Kan. 
700,  88  Paa  200.  It  devolves  upon  the  de- 
fendant, howerer,  to  plead  and  to  establish 
this  defois^  and  whether  it  is  established 
by  tbe  evidence  Is  a  question  of  fact  for  tbe 
jury.  The  defendant  Insists  tiiat  tbe  plaln- 
tlfTs  own  testimony  ^ows  that  he  voluntari- 
ly undertook  to  perform  the  duty  Imposed 
upon  him  In  a  manner  which  he  knew  to  be 
very  dangerous  when  he  also  knew  that  an- 
other method  was  much  safer.  To  e  degree 
the  plalntllTs  evidence  supports  this  conten- 
tion. But  there  was  also  testimony  of  the 
plaintiff  nnd  other  witnesses  that  be  perform- 
ed the  task  In  the  customary  way,  and  under 
such  evidence  It  cannot  be  said,  as  a  proposi- 
tion of  law,  that  the  Injury  was  caused  by 
his  own  want  of  care,  but  all  these  matters 
are  for  the  consideration  of  the  Jury.  See 
Cnmmlngs  v.  Railroad  Co.,  68  Kan.  218,  74 
Paa  1104;  Brick  Co.  v.  Stark,  supra;  Ball- 
road  Co.  V.  Morris,  76  Kan.  836,  93  Pac.  153, 
13  L.  B.  A.  (N.  S.)  1100.  "To  be  unsafe  a 
method  must  be  such  that  a  reasonably  pru- 
dent man  would  not,  under  all  the  circum- 
stances, adopt  It."  Brinkmeler  v.  Railway 
Co.,  69  Kan.  738,  77  Pac.  588.  We  conclude 
that  the  court  did  not  err  In  refiudng  to  In- 
struct tbe  Jury  to  return  a  verdict  for  the  de- 
fendant 

No  material  error  Is  found  In  the  ruling 
admitting  or  In  excluding  evidence  offered. 
We  think  tbe  evldMice  produced  by  the  plain- 
tiff, considered  In  the  most  favorable  light  to 
blm,  as  the  Jury  had  tbe  right  to  coDslder. 
was  sufficient  to  sustain  the  finding  ueces- 
Borily  involved  in  the  g^eral  verdict  that  It 
was  practicable  to  place  a  small  platform 
over  the  salt  pans  to  safeguard  the  employes 
from  Just  such  accidents  as  befell  the  plain- 
tiff In  this  case;  that  the  failure  to  have 
such  a  platform  so  i^aced  rendered  the  de- 


fendant responsible  fbr  the  damages  sustain- 
ed,  and  that  bis  right  to  recovo'  was  not  de- 
feated by  contributory  negligence  <m  his  imrt 

An  interesting  question  wbidi,  it  Is  beller- 
ed,  has  not  heretofore  been  presented  to  this 
court  Is  raised  by  comparing  instructions  8 
and  4,  glvoi  by  the  conrt  Instruction  8 
reads:  "I  liutrurt  you  that  to  entitle  the 
plaintlfF  to  recover  in  this  action  be  must  es- 
tablish by  a  pr^ndwance  of  tbe  evideuce 
that  the  defendant  failed  to  have  tite  vats 
and  pans  in  his  salt  manpfacturlng  estab- 
lishment safely  guarded,  and  lhat  it  was 
practicable  to  have  said  vats  safeguarded  as 
required  by  the  above  statute.  The  plaintiff 
must  further  establish  1^^  a  pr^onderance 
of  the  evidence  that  the  absoice  of  the  safe- 
guards complained  of  was  the  dixoct  and 
proximate  cause  of  plaintiff's  Injury  w  di- 
rectly contributed  thereta  If  tbe  plaintiff 
establlsbes  these  fiacts  by  a  pr^nderance  of 
the  evidence,  then  the  plaintiff  would  be  en- 
titled to  recover  damages,  unless  you  should 
further  find  that  the  plaintiff  was  guilty  of 
omtrlbutory  ni^Igence." 

In  instruction  4  the  court  tells  tbe  jury 
that  plaintiff  cannot  recover  If  his  own  n^- 
llgence  contributed  to  his  Injury.  The  de- 
fmduit  contends  that  Instruction  8  Is  erro- 
neous and  confusing  in  that  it  is  thereby 
held  liable  only  If  Its  n^Ilgence  contributed 
to  the  Injury  unless  the  plaintiff's  negligence 
contributed  thereto,  and  that  the  evidence 
suggests  no  contributing  cause  unless  it  be 
the  plaintiff's  n^ligence.  It  is  true,  n^II- 
gence  as  "contributory"  only  Implies  a  sup- 
plemental cause;  something  else  that  also 
contributed  to  the  effect  The  ingenious 
argument  cannot  avail  the  defendant  If 
conclusive  at  all.  It  Is  that  instruction  4,  and 
not  8,  is  erroneous,'  as  tbe  statute  eipressly 
provides  that  It  shell  be  sufficient  in  the  flrst 
Instance  to  establish  liability  to  prove  that 
tbe  failure  of  the  employer  to  comply  with 
the  law  contributed  to  the  Injury.  A  prima 
fade  case,  not  rebutted,  compels  a  judgment 
Proof  that  plaintiff  was  also  gull^  of  n^ 
ligence  which  contributed  to  the  Injury  does 
not  rebut  the  fact  of  the  employer's  failure 
to  comply  with  the  statute.  The  statute, 
then,  fairly  admits  of  a  constructlwi  which 
would  exclude  contributory  n^igence  as  a 
defense  as  well  as  assumed  risk,  but  does 
not  do  so  expressly,  and  tbe  courts  have  pre- 
sumed that  such  was  not  the  intent  and  have 
permitted  the  common-law  defense.  This 
certainly  Is  not  to  the  prejudice  of  tbe  de- 
fendant We  find  no  substantial  error  in 
the  admission  or  exdnslon  of  evidence  nor 
in  tbe  Instmctions.  The  Jury  determiced 
the  facts  adversely  to  tbe  defendant,  and  the 
trial  court  approved  thereof. 

Tbe  Judgment  la  affirmed.  AU  tbe  Jusdees 
cwcurrlng. 
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HANSLIP     OSAQE  CITX  CE11ETER7 
ASS'N. 

(Supreme  Conrt  of  Kuuti.   Mard  12,  1010.) 

(BylUilHu  hif  the  Court.) 

1.  Ceuetebies  (8  5*)— Chabacteb  or  Cobfooa- 

TIOX. 

Tbe  charter  of  a  cemetery  association.  In- 
corporated in  1876  Cor  the  purpose  ctf  laying  oat, 
platting,  and  maintaining  a  public  cemetery  or 
place  of  sepulcher  contained  a  provision  that 
the  capital  stock  of  the  associaUon  should  be 
$nOO,  to  be  divided  into  60  shares  of  $10  each. 
The  fall  amount  of  the  stock  was  subscribed 
and  issued,  npd  a  board  oi  directors  was  chosen, 
who  bad  general  sttpervMon  of  tbe  affairs  of 
the  association.  The  association,  purchased  20 
acres  of  land,  which  was  conveyed  to  It  by  the 
owner  to  be  nsed  as  a  cemetery,  in  payment  for 
which  be  received  SO  shares  of  the  stock,  and 
the  association  was  to  pa/  him  one-half  of  tbe 
receipts  from  the  sale  of  lots  and  expend  at 
least  $300  in  Improving  the  land  as  a  cemetery. 
The  land  was  afterwards  platted,  lots  were 
sold  for  the  purpose  of  sepulcher,  and  It  has 
ever  since  been  maintained  as  a  cemetery.  Beld, 
following  Davis  v.  Coventry,  65  Kan.  557,  70 
Pac.  683,  that  the  association  is  a  public,  and 
not  a  private,  corporation,  and  that  it  bad  no 
authority  to  Issue  or  Mil  stock. 

[Ed.  Note.— For  other  casea,  see  Cemeteries, 
Dec.  Dig.  8  5.*] 

2.  CnraTEHIEB  (|5*)— COBPOBATIONS  (8  876*)— 

Tbansfeb  or  PaoFESTT— Consideration. 
In  1904  tbe  defendant  became  tbe  owner 
of  all  except  one  share  of  tbe  stock  isaned  by  the 
association  referred  to  In  the  first  paragraph, 
and  at  a  meeting  of  the  board  of  directors  the 
officers  oi  tbe  association  were  authorized  to 
execute,  and  did  ezecate,  deeds  conveyiag  to  him 
all  the  property  <rf  the  association,  consfsting  of 
tbe  cemetery  lots  unsold  and  20  acres  of  unplat- 
ted lands.  The  only  consideration  for  tbe  con- 
veyances was  that  tbe  defendant  was  to  trans- 
fer to  the  association  bis  shares  of  stock  and 
cancel  an  indebtedness  which  be  claimed  the 
association  owed  him  on  account  of  services 
rendered.  Held,  in  an  action  by  the  association 
to  cancel  the  conveyances,  that  they  were  void 
for  want  of  consideration,  and  because  executed 
withoat  authority. 

[Ed.  Note.— For  other  casea.  see  Cemeteries, 
Dec.  Dig.  8  6;*  Corporations,  Cent  Dig.  8 
1530;  Dec.  Dig.  8  STB.*] 

8.  Bepebenge  (M  99*)  —  RefebeCb  Coholu- 
8I0N8  OF  Law— CovoLnaioN. 

Conclusions  of  law  made  by  a  referee  are 
not  binding  upon  the  trial  court,  and  tbe  court 
may,  without  fonnall*  setting  aside  the  report, 
adc^t  the  findings  of  fact  and  detennlne  the 
law  for  Itself. 

_[Ed.  Note — For  other  eases,  see  Beflerence, 
Dee.  Dig.  8  90.*] 

Appeal  from  District  Court,  Osage  Coun- 
ty; Robt  O.  Helzer,  Judge. 

Action  by  the  Osage  City  Cemetery  Asso- 
ciation against  E.  W.  Hanalip.  Pending  the 
action  defendant  died,  and  the  action  was 
rerlved  against  bis  heirs.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

J.  H.  StaTety,  G.  B.  Brlggs,  and  J.  E.  Jones, 
for  appellants.  J.  P.  Mcl«nghlln,  Wbeeler  & 
Swltaer,  and  a  Q.  Messerly,  for  appellee. 

PORTER,  J.  This  action  was  commenced 
!n  Decembo',  1906,  to  cancel  and  set  aside 


two  deeOf),  by  which  the-  cemetery  assocta- 
tloQ  conrey^  to  E.  W.  Hansllp  all  of  Its  real 
estate.  While  ttw  action  was  pending  Hana- 
lip died  Intestate,  and  the  action  was  re- 
vired  against  bis  beira.  The  case  was  tried, 
and  the  court  gave  Judgment  for  tbe  plain- 
tiff. The  belra  appeal. 

In  1876  the  Osage  Gi^  Cemetery  Associa- 
tion was  incorporated  under  the  laws  of 
Kansas  for  "the  purpose  of  laying  out,  plat- 
ting, preparing,  maintaining  and  ornament- 
ing a  public  cemetery  or  place  of  sepulcher." 
Tbe  ctaarter  contained  a  proTlalon  that  the 
capital  stock  of  the  association  should  be 
$GO0^  dlTlded  into  00  shares  of  $10  eacb.  The 
full  amount  of  tbe  capital  stock  was  sub- 
scribed and  shares  Issued.  T.  J.  Peter  sub- 
scribed for  80  shares,  which  were  Issued  to 
him  In  excbange  for  20  acres  of  land,  whicb 
be  couT^ed  to  the  association  to  be  nsed  as 
a  cemetery  on  the  condition  that  he  should 
recelre  half  oT  the  receipts  from  the  sale  of 
lota.  The  land  was  afterwards  platted,  lots 
were  eaUA  for  tbe  purpose  of  sepulcher,  and 
the  land  bas  erer  since  been  maintained  as  a 
cemetery.  In  1886  the  a«BocIatlon  purchas- 
ed 20  acres  additional  land  adjoining  the 
cemetery,  but  tbe  same  was  not  platted,  and 
it  la  claimed  by  the  defendant  that  no  part 
of  it  was  directly  or  Indirectly  dedicated  to 
the  public  use  for  cemetery  purposes,  but 
that  it  has  been  continually  used  for  agri- 
cultural purposes.  At  the  time  of  tbe  organ- 
ization a  board  of  directors  was  chosen, 
which  had'  general  supervision  of  the  affairs 
of  tbe  association.  Hansllp  was  a  member 
of  the  board  from  1876,  and  had  control  and 
management  of  the  cemetery,  Including  the 
sale  of  lots.  In  1901  he  became  the  owner 
of  all  except  one  share  of  stoclc,  having  pur- 
chased the  30  shares  of  the  Peter  stock  and 
29  other  shares.  In  February,  1001,  a  meeting 
of  the  board  of  directors  was  held,  at  which 
there  were  present  four  of  the  seven  mem- 
bers, Including  Hansllp.  At  this  meeting  the 
board  accepted  a  proposition  made  by  Hans- 
llp to  purchase  all  tbe  property  belonging  to 
the  association,  and  tbe  officers  of  the  asso- 
ciation were  authorized  to  execute,  and  did 
execute,  deeds  conveying  to  hhn  350  cemetery 
lota  remaining  unsold,  for  the  sum  of  $600, 
and  the  20  acres  of  unplatted  lands  for  the 
sum  of  9700:  The  only  consideration  for  the 
conveyances  was  that  Hanslip  agreed  to 
transfer  to  the  association  his  shares  of  stock, 
and  cancel  an  Indebtedness  which  he  claim- 
ed the  association  owed  him  on  account  of 
Ber vices  rendered,  amotmting  to  9374.72. 

One  ground  urged  against  tbe  validity  of 
the  conveyances  is  that  Hansllp  participated 
In  the  meeting  of  the  board  of  directors,  and, 
although  it  appears  that  he  did  not  vote  np- 
<m  the  question,  it  required  bis  presence  to 
constitute  a  bare  qmvum  of  the  board.  Nu- 
merous autbwltles  are  cited  In  support  of 
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tlw  proposition  that  a  director  of  a  corpora- 
tlon  la  a  trustee  for  the  stockholders,  and 
cannot  be  a  party  to  a  contract  between  him* 
self  and  the  association,  and  that  a  contract 
made  under  Buch  circumstances  as  this  was 
is  Toidable,  If  not  absolutely  Told.  We  are 
satisfied  that  the  judgment  and  decree  of 
the  trial  court  should  be  affirmed,  bnt  it  Is 
not  necessary  to  rest  the  decision  upon  the 
narrow  ground  that  HansIIp  lacked  author- 
ity to  partlc^ate  in  the  proceedings  of  the 
board.  The  main  proposlttons  InTolTed  In 
the  case  are  whether  there  was  any  consid- 
eration for  the  amveyance^  and  whether, 
conceding  that  a  legal  quomm  of  the  board 
was  present,  it  posseiaed  authority  to  au- 
thorize the  conveyances.  The  plalntUTs  first 
claim  lM  that  there  can  be  no  capital  sto^ 
In  a  cemetery  eorpwatbm,  nor  any  shares  ot 
stock  therein,  and  that  the  directors  ha  this 
case  misconcelTed  their  iwwers,  and  Illegal- 
ly and  without  any  authority  Issued  so-called 
certlflcatea  of  stock  which  were  of  no  Talu& 
Plaintiff's  second  claim  is  that,  if  the  stock 
was  legally  Issued,  the  board  of  directors 
would  hare  no  right  to  couTey  Its  property 
to  a  stotAholder  In  ^change  for  Bto6k,  The 
first  point  Is  ruled  by  the  case  of  Davis  v. 
Coventry,  65  Kan.  SffT.  70  Pac.  S88.  In  that 
case  the  Ft  Scott  Cemetery  Association,  or- 
ganized unde^  the  same  law,  was  held  to  be 
a  public  or  quasi  public  corporation,  and  not 
a  private  corporation.  It  was  further  held 
that  In  such  a  corporation  there  are  no  stock- 
holders; that  any  issue  of  stock  as  provided 
by  the  charter  in  this  case  is  unauthorized 
and  a  sale  or  assignment  of  such  stock  con- 
veys nothing  to  the  purchaser  because  the 
lot  owners  alone  control  the  baslness  of  such 
a  corporation,  and  have  the  right  to  elect  Its 
officers.  We  are  unable  to  distinguish  that 
case  in  principle  from  this,  although  a  dis- 
tinction 1b  sought  to  be  made  on  the  ground 
that  the  stock  in  the  Ft  Scott  association 
was  not  Issued  until  long  after  the  associa- 
tion had  been  engaged  in  business,  and  be- 
cause In  that  case  the  land  used  for  cemetery 
purposes  was  not  procured  In  exchange  for 
the  issue  of  stock,  as  In  the  present  case.  In 
our  view  this  makes  no  difference.  A  ceme- 
tery association,  organized  as  this  was,  la 
not  strictly  a  private  corporation.  Its  lands 
are  relieved  from  the  payment  bf  taxes  on 
the  theory  that  they  are  dedicated  to  a  pub- 
lic use.  It  Is  not  a  public  corporation  in  the 
sense  that  It  1b  a  part  of  the  sovereignty  of 
the  state  or  an  arm  or  agency  of  the  govern- 
ment nor  does  It  possess  the  right  of  emi- 
nent domain,  as  some  public  corporations  do. 
But  It  Is  at  least  a  quasi  pnbUc  corporation, 
and  public  policy,  as  Indicated  by  the  deci- 
sion In  Davis  v.  Coventry,  supra,  will  not 
tolerate  the  placing  of  the  power  to  manage 
or  control  the  affairs  of  such  a  corporation 
in  the  hands  of  mere  stockbolders  who  may 
have  no  interest  whatever  In  carrying  out 
the  puiposea  for  which  the  association  waa 


permitted  to  be  formed.  Without  extraded 
comment,  It  is  sufficient  to  uy  ^t  we  are 
satisfied  with  the  reasoning  upon  which  Da- 
vis V.  Coventry  was  decided,  and  regard  the 
law  in  this  state  astsettled.  There  was  no 
authority  for  the  Issuance  of  shares  of  atodc 
in  the  association. 

It  la  argued  that  Its  stockholders  and  dl- 
rectors  must  he  re«;arded  as  de  facto  <MBlcas 
of  the  association  dorlng  the  years  they  act- 
ed as  such.  This  may  be  conceded,  but  the 
landowners  had  the  light  during  an  that 
time,  to  manage  and  control  tbB  assodatlou 
and  its  property.  Th«  fact  thatfthey  failed 
to  do  st^  and  allowed  the  purported  atifck- 
holdera  to  manage  Ita  affairs,  cannot  alter 
1^  righto  of  the  lot  owners.  Tlu  certULcatea 
of  stock  Issued  by  the  association  wen  *wtthr 
out  value,  and  the  agreement  to  transfn  the 
shares  of  stock  owned  by  Hansllp  to  the  aa- 
Boclathm  In  enduuige  fbi  Ito  proper^  was 
without  consideration.  But  even  If  the  stock 
had  been  rightfully  Issued,  and  the  board  of 
directors  wwe  in  the  lawful  control  of  the 
asBodatlfHi,  upon  what  principle  can  it  be 
claimed  that  the  board  had  the  jfowet  to  au- 
thorize the  c<mv^ance  of  an  or  part  of  the 
property  of  the  association  to  a  shareholder 
In  exchange  tor  hla  shares?  There  was  no 
relation  of  debtor  and  creditor  between  the 
ahareholder  and  the  association.  A  empwa- 
tlon  is  not  Indebted  to  a  stockholder  for  the 
actual  or  face  value  of  his  shares.  And  what 
did  the  association  receive  In  exchange  for 
Its  property?  If  when  the  transactitm  was 
completed  the  defendant  owned  all  the  prop- 
erty, and  the  asBOClatlon  nothing  but  the  69 
shares  of  stock,  of  what  value  were  the 
shares?  No  answer  Is  suggested  in  the  brief 
to  any  of  these  questions,  nor  are  any  au- 
thorltles  cited  In  support  of  the  claim  that 
such  a  transaction  should  be  sanctioned  by 
the  courts. 

The  trial  court  referred  the  case  to  a  ref- 
eree for  the  purpose  of  stating  an  account 
between  the  plaintiff  and  the  defendant  The 
referee  found  that  the  association  was  in- 
debted to  the  defendant  In  the  sum  of  $124.87 
but  arrived  at  this  result  by  giving  him  cred- 
it for  his  investment  In  5&  shares  of  stock  at 
face  value,  and  allowing  Interest  at  the  legal 
rate  upon  the  Investment  from  the  time  It 
was  made.  The  court  seems  to  have  ignor- 
ed the  report  of  the  referee,  and  rendered 
Judgment  without  taking  any  steps  to  set 
aside  the  report  and  It-  Is  claimed  that  this 
was  error,  and  that  the  -report  not  having 
been  set  afilde,  it  must  be  accepted  as  flnaL 
It  was  not  necessary  that  the  report  be  form- 
ally set  aside;  It  was  made  up  to  part  of 
conclusions  of  fact  and  In  part  of  conclusions 
of  law.  The  court  was  not  bound  by  the  ref- 
eree's conclusions  of  law  (Martaolf  v.  Bam- 
well,  16  Kan.  612;  State  v.  Railway  Gc,  76 
Kan.  467,  499,  92  Pac.  606),  and  it  waa  com- 
petent tor  the  court  to  acc^t  the  facto  about 
which  there  was  really  no  controversy,  and 


Digitized  by 


Kan.) 


LESS  Y. 


TEATS. 


787 


detennlse,  aa  the  court  doubtl«8B  did,  that 
the  asBodatlon  was  not  Indebted  to  defend- 
ant either  for  the  face  Talne  of  tola  shares  of 
stock  or  for  Interest  on  the  amount  he  paid 
for  tfa^,  and  that  the  conveyances  were  TOld 
for  want  of  conslderatloB.  as  well  as  for 
lack  of  authority  of  the  corporation  to  make 
them.  Throwing  out  of  the  account  the  Item 
of  $590  allowed  for  the  purchase  price  of  the 
shares  and  the  Item  of  ^08.80  Interest  on  the 
InTeatmeut,  there  would  be  no  Indebtedness 
from  the  assoclaticm  to  Hanslip.  The  bal- 
ance wonld  be  the  oOux  way,  and  therefore 
tbe  eonsideratUm  for  tbe  conreyance  of  the 
20  acres  unplatted  dlsa^>eBis.  Blnce  Uie  con- 
Teyances  wore  without  consideration,  It  be- 
come wludly  lamecessary  to  conaidor  nu- 
merous  questions  raised  in  the  briefs  respect- 
ing the  power  of  a  ctnporatlon  to  dispose  of 
all  its  property  and  defeat  the  purpose  for 
wblcb  It  was  created. 

It  la  Insisted,  if  13ie  doctrine  of  Davis 
Oorentry,  supra,  is  adhered  to,  and  tbe  issue 
of  ^Kk  In  tbe  assodatloa  4ield  to  be  unau- 
thorized, that  we  should  by  some  eanltable 
rule  hold  that  the  certificates  of  stock  axe 
nevertheless  eridences  of  an  Indebtedness 
due  from  the  association  to  the  defendant, 
and  that  the  judgment  should  be  modified 
and  the  plalntlfC  ordered  to  restore  to  the 
defendant  that  which  was  found  due  blm  by 
the  referee;  and  It  is  said  that  a  failure  to 
do  this  will  deprive  the  appellant  of  property 
without  due  process  of  law,  in  violation  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  There  are  several 
answers  to  this  contention.  For  the  purposes 
of  this  case  it  has  been  determined  that  there 
was  no  indebtedness  due  from  tbe  associa- 
tion to  HansUp  on  account  of  the  isBue  of 
tbe  stock.  Whether  the  Judgment  canceling 
tbe  conveyanceB  for  want  of  consideration  la 
a  final  adjudication  of  tbe  question  of  In- 
debtedness need  not  be  determined  here,  as 
this  was  not  an  action  for  an  accounting,  but 
to  set  aside  conveyances.  No  accounting  is 
asked  for  in  the  answer.  Hanslip  himself  is 
dead;  'and,  while  his  belts  are  parties  to  the 
action,  his  personal  representatives  are  not 
If  tbe  association  is  or  was  Indebted  to  Han- 
slip, and  tbe  Judgmrat  here  is  not  an  adjudi- 
cation to  the  contrary,  an  action  in  the  name 
of  the  proper  party  can  be  maintained  to  re> 
cover  what  Is  due. 

It  is  further  argued  that  If  It  was  ultra 
Tires  for  the  corporation  to  convey  its  prop- 
erty to  Hanslip,  It  was  equally  beyond  the 
power  of  the  association  to  tak«  from  the 
appellant  the  property  which  It  Is  claimed 
Is  represented  by  the  shares  of  stock,  without 
giving  compoisation  therefor.  When  the  as- 
soclatl<m  was  formed  the  20  acres  afterwards 
jdntted  belonged  to  T.  J.  Peter,  who  conveyed 
It  to  the  association,  and  agreed  to  accept  in 
pnymoit  9800  In  ato^  and  one-half  of  tbe 


receipts  of  tbe  sale  of  lots;  the  assodatlcm 
to  expend  In  Improvements  at  least  $300. 
The  association  seems  to  have  performed  Its 
part  of  the  agreement;  it  expended,  doubt- 
less, much  more  than  $300  upon  the  premises, 
and  made  the  land  more  valuable  as  cem- 
etery lots  than  It  would  have  been  If  used 
for  agricultural  purposes.  Through  a  mis- 
take of  law  Peter  was  induced  to  accept  in 
part  payment  for  his  land  stock  which  pos- 
SMsed  no  value,  and  neither  he  nor  tbe  per- 
son to  whom  he  transferred  the  stock  has 
any  recourse  against  tlie  association.  The 
report  of  the  referee  shows  that  under  tbe 
contract  $2,471.23  was  paid  by  the  association 
to  the  holders  of  the  Peter  stock  as  one-half 
of  the  proceeds  from  the  sale  of  lots.  It  can 
hardly  be  claimed,  therefore,  that  because 
the  $300  certificate'  of  stock  Is  now  held  to 
be  invalid,  nothing  was  evOT  received  in  pay- 
ment of  the  conveyanoe  to  the  association  of 
the  20  acres  platted. 

Finally,  it  la  Insisted  that  the  Judgmrait 
should  be  modified  as  to  the  conveyance  of 
the  20  acres  which  has  never  been  platted  In- 
to cemetery  lots,  and  authorities  are  cited 
holding  that,  where  a  cemetery  association 
takes  the  title  to  lands.  Intending  to  use  the 
same  for  cemetery  purposes,  but  for  some 
reasim  tbe  plan  Is  not  carried  out,  and  the 
land  bas  never  beoi  actually  dedicated  to 
cemetery  uses,  the  association  bas  tbe  power 
to  sell  It  The  inlnclple  relied  upon  would 
not  apply  to  a  case  like  the  preseit,  where 
tbe  association  Is  still  engaged  In  maintain- 
ing a  oemetwy.  TbB  natural  presumption  is 
that  the  additional  land  was  purchased  with 
tbe  intentknt  of  Its  being  some  time  used  fbr 
cemetery  purposes.  Besides,  it  Is  not  neces* 
sary  to  determine  the  power  of  tbe  associa- 
tion to  dispose  of  It  There  was  no  consid- 
eration for  the  conveyance  to  Hanslip. 

Tbe  Judgment  will  be  affirmed.  AU  the 
Justices  concurring. 


MJSS  V.  TEATS. 
(Supreme  Cdnrt  of  Kansas.   March  12,  1910.) 

r<G^v^a^tM  &y  <A«  Ooturt.) 

1.  Taxation  H  7^>—<3oicpbohisx  Tax  Deed 

— sufficienct. 

A  compromise  tax  deed  which  had  been  of 
record  more  than  five  years  pnrirarted  to  con- 
vey a  block  of  ground  In  a  city.  Four  of  the 
lota  were  sold  separately  for  a  specified  amount, 
8  of  the  lots  were  sold  together  for  a  stated 
sum,  and  tbe  remaining  IS  lots  of  the  block 
were  sold  together  for  a  single  consideratloii. 
Tbe  lots  so  sold  constituted  tbe  entire  block, 
and  alt  were  owned  by  tbe  same  {Mrson.  The 
recitals  showed  that  the  snbseqaent  taxes  for 
each  year  after  the  sale  and  before  the  com- 
promise  were  included  in  a  single  charge,  and  all 
taxes,  interest,  and  charges  against  tbe  entire 
block  were  compromised,  and  the  interest  of  the 
county  asBlftned  for  one  gross  snm.  In  an  at- 
tack on  the  deed  because  It  did  not  state  the  con- 
sideration for  wliich  eaoi  lot  was  sold  and  cbn- 
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Teyed,  It  b  held  that  the  iDBtrnment  Is  not  void 
on  its  face  for  that  reaBon;  that  it  contains 
the  essential  recitals  of  a  compromise  tax  deed; 
and  that  it  is  not  void  because  the  compromise 
did  not  include  the  taxea  of  the  year  in  which 
it  was  made. 

[Ed.  Note^FDr  other  cases,  see  Taxation, 
Cent.  Dig.  K  1514-151S;  DecTDig.  f  762.*] 

2.  Taxation  (S  706*)— ^cemowlbdouent  of 

Deed — Sufficiency  . 

An  abbreviated  acknowledemsnt  of  the  exe- 
cution of  the  tax  deed  held  to  be  anfficienL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8  1528;  Dec  Dig.  S  766.*1 

(Additional  Svllahut  hp  Bditorial  Staff.) 
8.  Taxatioh  (I  788*)— Tax  Duss— Yaliditt 

— PBE8U1CFT10NS. 

After  five  years  from  the  recording  of  a 
compromise  tax  deed,  every  reasonable  presump- 
tion must  be  indulged  in  support  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §fi  1555-1504;  Dec  Dig.  S  788.*] 

Appeal  from  District  Court,  Hamilton 
Coanty ;  William  H.  Thompson,  Judge. 

Action  by  Effle  V.  Less  against  G.  TV- 
Teats.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

George  Getty,  for  aroint   U.  T.  Tap- 

scott,  for  appellee. 

JOHNSTON,  C.  This  case  InvolveB  the 
Talldlty  of  a  compromise  tax  deed  which  was 
of  record  more  than  five  years  before  the 
action  was  brought  and  which  purports  to 
convey  an  entire  block  In  the  city  of  Coolidge. 
Bffie  V.  Less,  who  claimed  the  patent  title, 
brought  an  action  to  recover  the  block  from 
G.  W.  Yeats,  who  was  in  possession  and  who 
claimed  title  under  a  tax  deed  Issued  on 
June  15,  1897,  and  which  .was  recorded  on 
June  22d  of  that  year.  Whether  that  tax 
deed  Is  good  on  Its  face  is  the  question  upon 
which  the  parties  have  divided.  One  defect 
to  which  attention  is  called  is  that  the  deed 
does  not  show  the  consideration  for  which 
each  lot  of  the  block  was  sold.'  It  recites 
that  In  1889  four  of  the  lots  In  the  block  were 
sold  separately  for  the  payment  of  specific 
siuns  charged  against  them;  that  8  lots  of 
the  block  were  sold  to  pay  a  stated  sum 
charged  against  them;  and  that  the  16  re- 
maining lots  of  the  block  were  sold  to  pay 
a  specific  amount  charged  against  them; 
and  that  as  no  person  offered  to  pay  the 
taxes  and  charges  on  the  lots  they  were  bid 
off  to  the  county  for  the  total  amount  of  the 
taxes  therein  stated  which  was  the  least 
amount  bid  for  them.  It  is  further  recited 
that  in  charging  up  the  subsequent  taxes  for 
the  succeeding  years  from  1888  to  1885,  In- 
cIuBlTe,  the  whole  block  was  Included  under 
a  single  charge  each  year,  and  as  the  lots 
have  remained  unredeemed  more  than  three 
years,  and  no  person  having  offered  to  pur- 
chase the  same  for  the  taxes,  charges,  and 
Interest  thereon,  the  board  of  county  com- 
missioners, by  resolution  of  October  19,  1896, 
authorized  the  county  treasurer  to  execnte. 


and  the  cotmty  cl«-k  to  assign,  the  certl fl- 
ea tea  to  L.  M.  a  Brown  for  $3.25,  and  this 
was  done  on  Noremtier  18.  1896.  Subse- 
qaently  Brown  assigned  the  tax  sale  certifi- 
cate and  bis  interest  In  the  property  to  Jacob 
W.  Shirley,  to  whom  the  deed  was  executed. 
The  contention  4s  that  each  lot  of  the  block 
should  have  been  sold  separately,  but  this 
is  not  essential  to  a  valid  conveyance  of 
contiguous  lots  or  parcels  of  land.  The  lots 
In  question  are  all  In  the  same  block,  and 
constitute  the  entire  block.  It  Is  conceded 
that  all  were  owned  by  the  same  parson,  and 
no  reason  is  apparent  why  they  might  not 
have  been  asdessed  as  a  single  parcel  or 
tract  The  recitals,  it  is  said,  indicate  that 
the  lots  were  sold  for  different  amoonta,  and 
hence  must  have  been  of  different  valuer 
and  so  It  is  said  that  a  person  desiring  to  re- 
deem a  single  lot  or  group  of  lots  could  not 
have  ascertained  the  amount  necessary  to 
redeem  any  one  of  them.  The  county  com- 
mlssioners  determined,  as  they  had  a  right 
to,  what  the  compromise  should  be  and  what 
payments  should  be  made  for  an  assignment 
and  transfer  of  tbe  Interest  of  the  county. 
The  recitals  necessary  to  a  valid  compromise 
tax  deed  are  contained  in  the  Instrument  ex- 
ecuted. Douglass  V.  Wilson,  31  Kan.  605,  3 
Pac.  330.  In  arranging  the  compromise  tbe 
commissioners  could  and  probably  did  take 
cognizance  of  whether  by  reason  of  Improve- 
ments or  changes  of  ownership  there  was 
any  reason  for  severance  of  contiguous  lots 
or  of  Be[>arate  statements  as  to  how  much 
of  the  consideration  was  for  any  particular 
part  of  the  block.  The  owner  had  five  years 
after  the  deed  was  recorded  to  show  that 
such  severance  and  separate  recital  was  nec- 
essary for  his  protection,  but  after  that  time 
elapsed  every  reasonable  presumption  must 
be  Indulged  In  support  of  the  deed,  and  on 
that  theory  no  Invalidity  appears.  If  a  per- 
son desired  to  redeem  any  of  tbe  lota  or 
groups  of  lots  included  In  the  block,  the 
amount  necessary  to  redeem  each  could  have 
been  ascertained  by  tbe  rule  of  ai^rtlon- 
ment  laid  down  In  Nagle  t.  Tieperman,  74 
Kan.  32,  85  Pac  941,  88  Pac.  969;  Kessler 
V.  Polkosky,  81  Kan.  69,  105  Pac.  7;  Van 
Hall  et  al.  t.  Goertz,  82  Kan.  — ,  107  Pac. 
S34. 

The  failure  to  Include  tbe  taxes  of  1896 
In  tbe  compromise  does  not  affect  tbe  va- 
lidity of  the  tax  deed.  In  the  first  place,  the 
compromise  was  made  in  October  before 
the  taxes  for  the  year  3896  became  a  Hen  on 
the  lots,  and  in  the  second  place  it  was  com- 
petent for  the  county  commissioners  to  ar- 
range a  compromise  on  the  basis  that  the 
taxes  for  that  year  should  be  paid  in  full. 

The  acknowledgment  of  the  deed  is  attack- 
ed because  It  does  not  sufficiently  show  that 
the  ofllcer  who  executed  It  was  tbe  coanty 
clerk  of  Hamilton  coanty,  or  that  be  exe- 
cuted or  acknowledged  the  execution  of  the 
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same  as  county  clerk  of  that  county,  and 
was  known  to  the  one  taking  the  acknoTrl- 
edgment  to  be  such  officer.  The  acknowl- 
edgment follows:  "State  of  Kansas,  County 
of  Hamilton,  ss.:  I  hereby  certify,  that  be- 
fore me  a  register  of  deeds  In  and  for  uld 
county,  personally  appeared  the  aboTe  named 
John  Wenalnger,  county  clerk,  personally 
known  to  me  to  be  such,  and  he  dnly  acknowl* 
edged  the  execution  of  the  same  to  be  his  act 
as  county  clerk  as  provided  by  law.  Witness 
my  hand  and  official  seal  this  ISth  day  of 
June.  A.  D.  1897.  [SeaL]  Fanny  B.  Stark^, 
Register  of  Deeds." 

There  Is  no  difficulty  In  learning  from  the 
Instrument  that  John  Wenslnger,  who  had 
executed  the  deed  as  county  clerk  of  Hamil- 
ton county  and  had  affixed  the  ofBclal  seal 
of  the  county  to  the  deed,  was  the  county 
clerk  of  the  county,  and  that  be  acknowl- 
edged the  tax  deed  In  that  capacity*  The  ac- 
knowledgment, although  not  as  elaborate  as 
the  form  ordinarily  used,  seems  to  Include 
every  essential  elemoit 

The  contention  that  Teats  had  opened  the 
tax  deed  to  attack  for  trr^nlarltles,  not- 
withstanding It  was  more  than  five  years 
old,  by  asking  to  have  his  title  quieted  as 
agfdnst  Z^ees;  Is  negatively  answered  by  the 
recent  ruling  Id  Gltard  Trust  Oo.  t.  Jones, 
81  Kan.  703,  100  Pac.  1052. 

No  substantial  error  appearing  In  the  rec- 
ord, the  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


FEB  V.  RICHARDSON.t 
CORCORAN  T.  BROWN. 
(Supreme  Court  of  Kansas.   March  12,  1910.) 

(SvlidbuB  &v  the  Court.) 

Elections  (|  65*>— Gitt  Mauhals— Woubn 

as  votebs  — "cwt  omcebs"— "quaijfien 

Voters." 

The  marshals  provided  for  Id  each  division 
of  the  city  court  of  Kansas  City,  Kan.,  by 
chapter  1^  Laws  1905,  are  not  "city  officers,*' 
and  women  are  not  "qualified  voters"  hi  the 
election  of  sacb  officers. 

[Ed.  Note.--FoT  other  cases,  see  Elections, 
Dec.  Dig.  i  66.» 

For  other  definitions,  see  Words  and  PbraseR, 
VOL  2.  pp.  1180,  1181 :  vol.  8,  p.  7603 ;  vol.  7, 
pp.  5877,  687&] 

Action  by  James  Fee,  Jr.,  against  W.  D. 
Richardson,  and  by  P.  J.  Corcoran  against 
WUIiam  Brown.   Judgmoit  for  defendants. 

James  F.  Getty,  Ftank  D.  Hotdilngs,  and 
David  F.  Carson,  for  idalntlfCs,  Natban  C^kb, 
for  defui&nts. 

SMITH,  J.  The  pleadings  In  the  two  cas* 
M  are  practically  Identical,  and  what  Is  said 
herein  applies  to  each  case. 

The  complaint  alleges,  In  sutatance,  the 
creation  of  two  dty  courts  In  the  township 


of  Kansas  dty  by  chapter  107,  Laws  1887i 
amended  by  diapter  212,  Laws  1903.  and  the 
creation  of  the  office  of  city  marshal  by  cSiap- 
ter  193,  Laws  1906;  that  at  the  time  of  the 
dty  election  In  1909  the  plaintiff  had  all  of 
the  Quallflcatlons  for  election  to  the  office  of 
marshal,  and  was  a  candidate  for  election  to 
said  office  at  said  election;  and  that  count- 
ing all  the  votes  of  males  and  females  cast 
for  said  office  thereat  the  plaintiff  had  a  ma- 
jority and  was  duly  ^ected  to  the  office^  but, 
If  the  votes  of  males  only  were  counted,  the 
defendant  had  a  majority  and  was  elected ; 
that  on  April  7,  1900,  the  board  of  county 
commissioners  of  Wyandotte  county  met  as  a 
canvassing  board,  and  unlawfully  and  with- 
out right  assumed  to  canvass  the  votes  cast 
for  the  office  of  marshal  of  the  city  court  ot 
Kansas  City,  and  unlawfully  failed  and  refus- 
ed to  canvass  the  votes  of  females  for  said 
office,  and  canvassed  only  the  votes  of  males ; 
that  they  unlawfully  declared  the  defendant 
elected  to  said  office,  and  Issued  to  him  a  cer- 
tificate of  election ;  and  that  thereupon  the 
defendant  did  unlawfully  usurp  and  intrude 
himself  into  said  c^ce,  and  continues  to  un- 
lawfully bold  and  usurp  the  functions  there- 
of, and  to  withhold  the  office  from  the  plain- 
tiff. The  plaintiff  prays  for  judgment  that 
he,  and  not  the  d^endant,  is  entitled  to  said 
office.  The  defendants  contend  that  this 
court  should  sot  exerdse  jurisdiction  in  this 
case.  The  jurisdiction  Is  expressly  conferred 
by  the  Constitution,  and  the  plaintiffs  have 
substantially  complied  with  the  requirements 
of  rule  6  of  the  Supreme  Court  Hence  ju- 
risdiction Is  assumed. 

It  is  true  that  the  controversy  herein  could 
have  been  settled  by  an  action  In  mandamus, 
but  the  name  of  the  action  Is  of  little  conse- 
quence. The  controlling  facts  as  well  as  the 
judgment  would,  as  to  this  case  at  least,  be 
practically  the  same  by  whichever  name  the 
action  were  styled.  The  difference  would  be 
In  the  form  of  the  remedy.  If  the  action 
were  In  mandamus.  It  would  be  determined 
by  the  same  questions  of  law  as  are  now  pre- 
sented to  determine  whether  or  not  the  facts 
pleaded  In  the  petition  entitle  the  plaintiff 
to  the  office,  viz.,  whether  at  the  city  election 
at  which  the  plaintiff  claims  to  have  been 
elected  women  were  qualified  electors  to  vote 
for  the  candidates  for  the  office  of  marshal  ot 
the  city  courts.  There  being,  therefore,  noth- 
ing material  in  the  form  of  the  action,  we 
proceed  to  the  decision  of  the  question. 

Section  48,  chapter  110,  St  18G8,  provides: 
"Sec.  48.  No  city  of  more  than  two  thousand 
Inhabitants  shall  be  included  within  the  cor- 
porate limits  of  any  township;  but  each  of 
such  dtles  shall  constitute  a  township  for 
the  purpose  of  electing  justices  of  the  peace 
and  constables  as  provided  in  this  act,  and 
for  the  exerdse  of  the  powers  and  Jurisdic- 
tion of  such  officers,  as  prescribed  by  law. 
In  such  cities  said  officers        be  elected  at 
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the  regolar  citr  etocUon.**  Bj  chapter  107» 
Law»  1897,  two  new  courts  were  created  In 
Kansas  Cltr  towni^ip  to  be  called  the  clt7 
courts  of  Kansas  Gtty,  First  district  and  Sec- 
ond district,  respectiT^.  By  the  terms  of 
the  act  the  offices  of  Justices  ot  the  peace  In 
the  township  were  made  only  nominal,  as  the 
]uri8dlctl<m  of  sndi  Justices  was  thereby  lim- 
ited to  cItII  cases,  wbwe  the  amount  claimed 
does  not  exceed  tue  sum  of  $L  In  re  Greer, 
S8  Kan.  .268^ 'ISPac:  9S0.  The  same  Jurisdic- 
tion, and  criminal,  was  conferred  on  the 
city  courts  as  Justices  of  the  peace  have  In 
the  state.  No  diange  was  made  in  this  act 
as  to  ttie  execntlre  offices  of  the  tltf  courts, 
but  it  was  expressly  provlcted  that  all  writs 
and  processes  issued  the  Jn^ee  or  clerks 
of  said  courts  should  be  directed  to  some  con- 
stable of  said  township  to  be  executed  and  re- 
turned as  provided  law  In  relation  to  writs 
and  vaytcaoM  issued  by  Justices  of  the  peace. 
At  the  same  sessitm  <£hapter  264,  Laws  1897, 
was  enacted,  and  provided  for  one  constable 
in  each  ot  the  two  districts  of  tiui  township 
ccMxeqiond&ig  to  the  districts  of  the  city 
courts,  and  It  was  provided  that  each  con- 
stable should  be  elected  by  the  qualified  elect- 
ors of  the  district  This  arrangement  was 
continued  until  the  enactment  of  chapter  193, 
Laws  1905,  wfaldi  provides,  in  part: 

"Section  1.  That  each  division  of  the  dty 
court  of  Kansas  City,  Kansas,  shall  have  a 
marshal,  whose  style  of  office  shall  be  'mar- 
shal of  the  dty  court  of  Kansas  City,'  and 
one  of  said  mar^als  shall  be  elected  every 
two  y^rs  from  the  first  and  one  from  the 
second  district  of  said  Kansas  City  township, 
as  bounded  and  designated  by  section  4  of 
chapter  107  of  the  Laws  of  1897.   •   *   •  " 

"Sec.  4.  Said  marshals  shall  be  residents 
of  the  district  from  which  they  are  elecrted 
and  shall  be  elected  by  the  qualified  electors 
of  said  dty.  They  shall  have  and  exercise 
all  the  powers  and  perfbrm  all  the  duties 
prescribed  by  law  for  constables,  and  in  ad- 
dition such  other  duties  as  may  be  required 
(of)  them  by  law.  •  ♦  •  All  vacancies  In 
the  office  of  marshal  (shall)  be  filled  by  ap- 
pointment of  the  Governor.   •   •   • " 

By  diapter  230,  Laws  1887,  It  was  provided: 
"Section  1.  That  In  any  election  hereafter 
hdd  In  any  dty  of  the  first,  second  or  third 
class,  for  the  election  of  dty  or  school  offi- 
cers, or  for  the  purpose  of  authorizing  the 
Issuance  of  any  bonds  for  school  purposes, 
the  rls^t  of  any  dtizea  to  vote  shall  not  be  de- 
nied or  abridged  on  account  of  sex.  •  •  •  " 
In  section  14,  c.  122,  Laws  1903,  this  provision 
with  one  addition,  which  Is  here  Immaterial, 
was  re-enarted  as  a  part  of  the  law  relating 
to  dtles  of  the  first  dass. 

The  question,  then,  for  determination  Is 
whether  the  <^ce  of  dty  marshal  ot  a  dis- 


trict in  Kansas  Oty  township  Is  or  is  not  a 
cUy  office  As  beftne  said,  the  dty  of  Kan- 
sas City  and  Kansas  City  township  are  coex- 
tensive In  territory.  These  marshals  receive 
no  compensation  from  the  dty  as  audi,  but 
tb^  are  required  to  collect  the  same  fiees,  as 
constaUes  are  authorised  to  collect  for  like 
service  and  to  return  fha  fees  to  the  county 
treasurer  o£  Wyandotte  countTi  and  th^  re- 
ceive from  the  county  a  stated  salary  per 
annum.  Their  bailiwick  Is  not  limited  by  the 
towiuriiip  or  dty  lines,  but  extends  to  the 
boundary  lines  of  Wyandotte  county  the  same 
as  that  <tf  ctmstable  undor  the  law  of  the  state. 
Yet  th^  are  dected  not  at  a  general,  but  at  a 
dty,  dectlon.  In  different  courts  differmt 
tests  have  bem  applied  in  determining  wheth- 
er an  officer  was  a  federal,  state,  county,  town- 
sh^t,  or  munldpal  officer,  but  probably  the 
best  test  is  the  diaractw  of  the  services  he 
performs  or  of  the  duties  Imposed  upon  him. 
See  12  Current  Law,  1181 ;  28  Cyc.  400.  A 
marshal  owes  no  duty  to  the  dty  as  such  any 
more  than  a  Justice  of  the  peace  of  a  dty  does, 
and  it  may  be  said  that  the  Judges  of  the  dty 
court  of  Kansas  City  township  bear  the  same 
relation  to  the  dty  and  county.  Thdr  duties 
extend tiirough  the  county  the  same  as  do  those 
of  justices  of  the  peace  and  constables  by  the 
laws  of  the  state.  By  this  teat  the  character 
of  service  rendered  and  of  the  duty  Imposed 
by  law  the  city  courts  of  Kansas  City  are 
essentially  Justice  of  the  peace  courts,  and 
the  marshals  thereof  are  constables.  If  so, 
the  question  has  practically  been  determined 
In  this  state  In  State  ex  rel.  v.  Parry,  52  Kan. 
1,  33  Pac.  056,  21 1/.  R.  A.  669,  In  which  It  1b 
hdd:  **The  dtles  of  the  state  of  Kansas  are 
^townships,'  within  the  meaning  of  the  Consti- 
tution and  statutes,  for  the  purposes  of  the 
election  of  Justices  of  the  peace,  and  such  of- 
ficers, although  eleded  within  a  city,  are  not 
strldly  city  officers.  Their  offidal  duties  are 
not  limited  to  the  boundaries  of  the  cities 
In  which  they  are  elected,  nor  by  the  provi- 
sions of  the  charters  or  ordinances  of  the  dty 
In  which  they  reside.  Thdr  civil  and  crimi- 
nal jurisdiction  are  coextensive  with  their 
counties,  except  as  otherwise  provided  by 
law.  Chapter  230,  Laws  18S7,  does  not  con- 
fer upon  women  the  right  to  voto  for  Jus- 
tices of  the  peace  in  the  cities  of  the  state. 
In  one  sense  such  officers  are  township  offi- 
cers, rather  than  dty  officers." 

Following  that  decision,  we  hold  that  these 
marshals  are  not  dty  officers,  and,  as  said 
In  State  v.  Parry,  supra,  it  follows  that  chap- 
ter 230,  Laws  1887,  and  sedlon  14.  c.  122, 
Laws  1903,  do  not  confer  upon  women  the 
right  to  vote  for  marshals  at  a  dty  election 
In  Kansas  City,  Kan. 

Judgment  for  the  defendant  In  each  case 
and  for  costs.  All  the  Justices  omcurring. 
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DUPHORNB  ICOORS. 
(Sapzama  Court  oC  Kansas.   March  12,  1910.) 

(ayliahtu  ly  the  Court.) 

L  JTTDOiaUTT  (I  17*)— VAUOITT— FAtSB  ATTX- 

OAvrr  FOB  Publication  Sebvice. 

A  Judgment  based  upon  a  willfully  false 
affidavit  for  service  by  puolicatiwi  Is  not  abso- 
Intely  rcid, 

PBd.  Notei— For  other  cases,  see  Judgment, 
Gent  Dlf.  |f  25-83,  422;  Dee.  Hlg.  I  IT!*] 

SI  JCDeicm  (1  888*)  —  Tacatiok  —  Ijicra- 

noNB. 

An  action  to  set  aside  a  judgmeDt  because 
It  Is  based  upon  sach  an  affidaric  is  one  for  re* 
lief  on  the  ground  of  fraud,  and  is  required  to 
be  bronght  within  two  vears  after  the  actual  or 
constmctiTe  discovery  tnereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  81  735-744;  Dec  Dig.  {  38G.*] 

8.  Tkhdob  and  Pubchaseb  (S  231*)  —  Con- 
BiBaciivE  Notice}— Recobd  or  Judoment. 
One  who  purchases  land  while  the  records 
of  the  district  court  of  the  county  in  whicb  It 
is  situated  show  a  judgment  annulling  the  title 
of  his  grantor,  whicb  is  fair  on  its  face,  but  in 
fsct  voidable  because  based  on  a  willfully  false 
affidavit  for  service  by  publication,  must  be 
deemed  to  have  notice  from  that  time  of  the  per- 
petration of  the  fraud. 

[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  61&-630;  Dec.  Dig.  | 
231.»] 

(Additiotua  SyUabua  &y  Editorial  8taff.) 

4.  LuaTATioN  or  Actions  ({  100*)— Coicpa- 
tation  of  Peeiod— Actions  tor  Fbaitd. 
To  start  limitations  running  against  an  ac- 
tion for  fraud,  the  fraud  Is  deemed  to  be  discov- 
ered whenever  It  is  discoverable  by  the  exercise 
of  diligence  reasonably  to  be  expected  of  one 
In  the  posltiim  of  the  person  defrauded. 

lEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |f  323,  480-4^ ;  Dec.  D^. 
f  100;*  Judgment,  Cent.  Dig.  |  864.] 

Appeal  from  District  Court.  Kearny  Coun- 
ty; Wm.  H.  Thompson,  Judge. 

Action  by  Marcti  Daphome  against  M.  L. 
Moore.  A  demurrer  to  the  petition  was  bob- 
talned.  and  plalntifT  appeals.  Affirmed. 

Campbell  &  Campbell,  tar  appellant  Holmes 
ft  Xankey,  tor  appdleeu 

BIASON,  J.  Tbo  Walton  Loan  Onnpany, 
a  Kansas  cqntwatlon,  owned  a  tract  of  land 
In  Kearny  ooimty.  <X  H.  Fn^tt.  havlns 
a  tax  deed  thereto,  tffongbt  an  action  in  that 
connty  to  qnlet  title,  making  serrlce  upon  tlie 
company  1^  pnUlcatlon,  In  ylrtne  of  an  af- 
fida-Tit  stating  tiiat  ita  offlcen  had  departed 
tttaa  0ie  atate,  and  could  not  be  found.  Jodg- 
meat  waa  xmdwed  on  June  28, 190S,  as  pray- 
ed in  the  petltkm.  On  June  24,  1006,  the 
campanj  executed  a  deed  for  the  land  to  Mar- 
cel Dusibania.  On  Mardi  20, 1908,  Daphome 
b^;an  an  action.  In  Kearny  county  agalnat 
U.  Mow^  who  had  acquired  the  Intereat 
of  Puckett,  aaklng  relief  against  the  Judg- 
ment en  die  ground  that  the  affl&vlt  for 
wrrlce  by  publication  waa  not  only  false,  but 
WHS  made  fraudulently  and  in  bad  fidth.  A 


demurrer  to  his  petition  was  wiBtalnefl,  and 
he  pnwecutas  em«. 

In  DsTla  T.  Land  Ool,  76  Kan.  27,  90  Faa 
766,  where  4t  was  held  that  a  Judgment  rest- 
ing upon  publlcatimi  anmmona  could  not  be 
vacated  <m  motion  after  Ave  years  mer^ 
upon  a  showing  that  the  affidavit  on  which  It 
was  based  was  untrue  In  fact,  a  distinction 
was  suggested  between  the  situation  there 
presented  and  that  arising  where  the  affidavit 
was  willfully  tain.  The  distlBction  is  mani- 
festly sound.  See  Dunlap  t.  Steere,  92  CoL 
844.  28  Fac.  663;  16  L.  B.  A.  861,  27  Am.  St 
Rev- 148,  and  the  cases  dted  In  a  note  tha:«* 
to  in  16  L.  R,  A.  861.  Bitt  even  a  Judgment 
based  upon  perjured  testimony  that  the  de- 
fendant cannot  be  personally  served  Is  not  an 
abatdute  nullity.  Its  condition  Is  not  the 
same  as  though,  there  had  been  no  aavice. 
whatevw.  Hie  false  affidavit  challenges  the 
attentlmi  of  the  court  The  court  ^  effect 
makes  a  flndlng  of  fact  upon  the  strength  ot 
It  and  acts  uptm  such  flndlng  in  rendertaig 
Judgmrat  Whatever  ronedlee  the  defmd- 
ant  may  have  to  redress  ttw  wrong  done  blm 
he  cannot  safely  Ignore  the  record  made 
against  him.  It  binds  him  until  corrected  In 
amne  pnver  and  timely  proceeding,  "Every 
Judgment  whether  obtained  ttirough  fraud  or 
not  Is  YtiUa.  and  bhidlng  and  conclusive  as 
to  all  parties  thereto  and  their  privies  until 
reversed,  vacated,  set  aside,  or  perpetually 
enjoined  by  some  proceeding  Instituted  direct- 
ly for  that  pnrposew  A  Judgment  that  mere- 
ly ou^  to  be  nulUfled  Is  stUl  a  Judgmmt" 
Slmpsmi  T.  Klmbertln,  12  Kan.  579,  S88.  See, 
also,  the  dlscussloak  in  McCormlck  v.  McCoz^ 
mick,  82  Kan.  — ,  107  Pat  546,  and  the  cas- 
es there  dted. 

It  follows  from  the  principle  stated  that 
Dupbome  could  not  maintain  an  action  to 
quiet  his  title  to  the  land  by  ronovlng  a  doud 
cast  thereon  by  Oie  Pndcett  Judgment  He 
was  not  entitle^  to  a  decree  declaring  that 
there  had  never  beem  such  a  Judgmoit  All 
he  could  rightfully  ask  was  that  the  Judg- 
ment should  be  annulled  because  it  had  beoi 
procured  by  Imposition  practiced  upon  the 
court  Viewed  in  that  aspect  his  action  was 
one  for  rdlef  on  the  ground  of  fraud,  and 
was  required  to  be  brou^t  within  two  years 
after  Its  discovery.  Gen.  St  1901,  f  4446, 
Bubd.  8.  For  the  purpose  of  setting  the  stat- 
ute of  limitation  hi  OBentiaa,  the  fraud  Is 
deemed  to  be  discovered  whenevw  It  Is  dis- 
coverable by  the  uerdse  of  the  dlligoioe  rea- 
sonably to  be  expected  of  (me  In  the  position 
of  the  person  demanded  under  all  the  drcum- 
stances.  25  Cyc  1186;  19  Am.  &  Eng.  En^d. 
(tf  L.  251.  The  exlstmce  of  a  public  rec<»d 
showing  facts  disclosing  a  fraud,  the  p»pe- 
trator  ot  which  sustains  no  fldudaiy  relation 
to  tiw  victim.  Is  deemed  to  Impute  knowledge 
thereof  to  any  we  who  In  ttie  emdse  of  rea- 
sonaUe  care  toe  his  own  protection  would  be 
led  to  examine  it  26  Cyc.  1190;  19  Am.  & 
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Eng.  Bncycl.  of  L.  SSI.  "Hie  language  em- 
ployed in  tbe  fitatnte,  'untn  ^scovery  of  tlie 
fraud,'  does  not  mean  until  the  party  com- 
plaining bad  actnal  knowledge  of  tbe  fraud 
alleged  to  hare  been  committed,  but  that  con- 
stmctlTe  notice  of  the  fraud  la  sutBcIent  to 
set  the  statute  In  motion,  evoi  though  there 
Is  no  actual  notice;  that  where  the  means  of 
discovery  lie  In  public  records  required  by 
law  to  be  kept,  involrlng  the  rery  transac- 
tion In  liand,  and  the  int^ests  of  the  parties 
to  the  litigation,  the  public  records  themselves 
are  snfflclent  notice  of  the  fraud  to  set  the 
statute  in  motion."  Blatft  t.  Black,  64  Kan. 
689,  701^  68  Pac.  662,  666.  "ConstmctiTe  dls- 
coT^  resulting  merely  from  a  statute,  under 
wuSi  circumstances  that  the  aggrieved  per- 
son, although  actually  diligent,  had  no  rea- 
sonable opportunity  to  learn  of  the  facts  con- 
stituting the  fraud,  may  not  be  sufflclAut  to 
set  the  statute  in  operation,  but  cmatmctive 
discovery  resulting  from  his  failure  to  be  dill< 
gent  when  diligence  would  have  disclosed  tbe 
fraud  practiced  upon  him  will  always  do  so." 
Donaldson  v.  JacobUa,  67  Kan.  244,  247,  72 
Paa  846.  847. 

Perhaps  the  Walton  Loan  Company,  If  St 
had  omtinued  to  own  the  land  In  ignorance  of 
the  judgment  for  more  than  two  years,  might 
have  malntatued  such  an  action  as  tbe  pres- 
ent; for,  however  public  the  record  may  have 
been,  no  evedal  occasion  arose  for  its  In- 
spection untU  a  change  of  title  took  place. 
But,  wh»  Duphorne  became  a  purchaser,  rea- 
sonable diligence  certainly  re<inired  him  to 
search  audi  records  of  the  oonnly  as  affected 
titles  to  real  estate,  Including  those  of  the  dis- 
trict court  Such  an  examination  would  have 
revoaled  the  Judgment  annulling  bis  grantor's 
title.  Knowing  of  this,  he  must  necessarily 
know  either  that  he  was  taking  nothing  by 
his  deed,  or  that  the  Judgment  though  fair 
on  its  face,  bad  been  fraudulently  obtained. 
With  such  knowledge  he  must  be  snnxised  to 
have  regarded  bis  ovm  tltie  as  good  and  tbe 
Judgment  as  Invalid.  Notice  of  the  record 
was  therefore  tantamount  to  notice  of  the 
fraud.  By  failing  to  act  within  two  years  af t> 
et  being  affected  with  such  notice,  he  lost  his 
right  to  the  remedy  here  invoked. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring: 


BRUMBAUGH  v.  WILSON  et  aL 
(Supreme  Court  of  Kansas.   March  12,  1910.) 

(SyUabut  .bp  tJt«  Court.) 

l  judqment  (s  487*)— coixatebal  attack— 
DETault  Judqmeivt. 

In  a  collateral  attack  on  a  Jadsment  ren- 
dered OD  a  default,  the  jadgment  will  not  be  held 
void  even  if  the  petition  upon  which  It  was 
rendered  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  921 ;  Dec.  Di».  t  487.«] 


2.  EVIDBNCB  (I  178*)— PHEBOTCFnONS— VAUD- 

rry  or  Coubt  Pboceedinos. 

Where  tbe  proceedings  of  a  court  are  «t- 
tacked  as  vtrid  years  after  they  occnned,  and 
where  the  primary  evidence  of  sncb  proceedings 
ie  shown  to  have '  been  lost  or  destroyed,  tbe 
court  may  consider  such  secondary  evidence  as 
may  be  presented,  and  may  entertain  eveiy  rea- 
sonable preSDmptloa  consistent  with  such  evi- 
dence in  support  of  the  validity  of  such  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  683;  Dec  Dig.  1 178.*] 

CAMffioMl  jGryOobti*  »y  BUtwrtal  Bflf.) 

3.  Judoheut  (|  17*)— VAtiDm— Falsi  At- 
riDAViT  roB  SraivicE  bt  ^'ubucation. 

A  judgment  based  npon  a  willfully  false 
affidavit  for  service  fay  publication  is  not  abso- 
lutely void. 

[Ed.  Note —For  other  eases,  see  Judgment 
Dec.  Dig.  1 17.*] 

4.  liDCITATIOn  OF  ACTIOKS  (S  180*)— PiXAD- 
IffO^DEIfUBBEB. 

Limitation  is  a  matter  of  defense,  and  only 
explicit  allegations  showing  direct^  that  limita- 
tions have  run  renders  a  petition  demnrrable; 
the  Question  otherwise  being  raised  by  special 
plea. 

[Ed.  Note.— For  otber  eases,  see  Limitation  of 
^ions.  Cent  Dig.  f|  670-675;  De&  Dig.  i 

5w  MosiTGAen  (S         —  Dwmc  or  Fon- 

CLOSUBB— "SaXI  AFTEE  SZX  MONTHS." 

An  entry  of  Judgment  of  foreclosure  on  a 
mortgage  to  secure  the  payment  of  a  note,  pro- 
viding for  "sale  after  six  months,"  fairly  meant 
a  decree  of  foredosnn  and  for  tbe  sale  of  the 
land  described  in  tbe  mortgage  after  a  aix-month 
stay  of  execution  in  accordance  with  the  stat- 
ute in  force  at  the  time  tbe  mortgage  was  given. 

[Ed.  Note.— For  otber  cases,  see  Mortgages, 
Cent.  Dig.  {fi  1441-1445;  Dec  Dig.  |  494.*] 

Appeal  from  District  Court,  Hodgeman 
County ;  Charles  E.  Lobdell,  Jadg& 

Action  by  Gains  M.  Brumbaus^  against  S. 
T.  Wilson  and  oth««.  Judgment  for  plain- 
tifF,  and  defendants  appeal.  Affirmed. 

On  Blarcb  18,  1901,  Brumbaugh,  appellee, 
brought  an  action  In  the  district  court  of 
Hodgeman  coon^  to  recover  a  Judgment  on 
a  note  of  fOOO;  and  to  foredose  a  mortgage 
^ven  on  land  In  that  county  to  secure  the 
payment  of  the  notOb  The  ai^dlants  were 
made  parties  defendant,  and  the  petitlcm  al- 
leged that  since  tbe  execution  of  the  note 
and  mortgage  they  had  purdissed  the  lands^ 
and  by  the  tarms  of  their  deed  thwefor  had 
assumed  the  payment  of  the  note  ai^  mort- 
gage. On  Mardb  18,  1901.  a  summms  was 
duly  issued  to  the  sheriff  of  Bodg«nan  coun- 
ty for  all  of  the  defendants,  and  returned: 
"Not  found  in  my  county,  after  making  dili- 
gent search,  as  to  each  ik  said  defendants." 
A  proper  affidavit  fOr  sovice  by  publication 
was  filed.  Due  publication  and  proof  ther^ 
of  was  made  to  the  court  fHitfeaftar,  In 
January,  1902,  an  order  of  sale  was  Issued 
by  tbe  clerk  of  the  court  delivered  to  and 
commanding  tbe  sheriff  to  advertise  and  sell 
the  land  In  question  without  appraisement : 
"To  satisfy  one  Jndgmoit  for  the  sua  of 
I5G4,  with  Interest  from  the  fltst  day  of  De- 
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eember,  1890y  at  U  per  cent  per  amram,  and 
«!OStB  Of  mlt  taxed  at  $12.15,  t(«etlier  witb 
accmlzig  costs,  according  to  a  judsment  ren- 
dered hj  the  district  coort,  of  the  28d  Judl- 
dal  district  ot  the  state  of  Kansas,  sitting 
in  and  tm  Hodgeman  county  on  the  28tta  day 
of  May,  1901,  at  the  May  term  of  said  court. 
In  a  certain  actkni  then  and  tliere  pending 
wherein  Oalus  U.  Bnnnbangh  was  plaintiff, 
and  Hiram  L.  Pratt.  Mary  B.  Pratt,  John  P. 
Freest  8.  T.  WUscm,  and  Mrs.  WIIbchu  bis 
wife,  B.  fi.  Mercer  and  Mrs.  Mercer,  his  wife, 
James  h.  Hutchinson  and  Mrs.  Hutchinson, 
his  wife,  and  S.  B.  For«nan  were  defendants, 
and  that  yon  return  this  order.  «  •  *" 
Afterwards  the  sheriff  made  due  return  of 
the  order  of  sale  stating  tbat  the  land  had 
been  sold  for  the  ram  of  |100  to  Gains  M. 
Brumbau^;  he  being  tlie  highest  and  best 
bidder  for  cash  therefor.  On  March  2,  1902, 
upon  the  motion  of  the  plslntUC,  the  sale  was 
confirmed  by  the  court  Tha  order  of  con- 
firmation recites:  ."And,  the  court  having 
examined  Uie  proceedings  of  said  sheriff  un- 
der said  order  of  ule,  finds  that  the  same 
liaTe  been  uiaxlB  in  all  respects  In  conformity 
with  law,  and.  no  exceptions  being  filed  m 
objections  mad^  it  Is  wdered  and  adjudged 
by  the  court  that  said  sale  and  fwoceedlngs 
be  and  the  same  are  hereby  approved  and 
confirmed ;  and  it  is  further  ordwed  that  A. 
E.  Sweet,  sheriff  ot  said  county  of  Hodge* 
■nan,  make  and  execute  to  tbe  purchaser 
^erecff  at  said  sale  a  good  and  sufficient  deed 
for  the  premises  so  sold."  On  March  10. 
1908,  the  defoidants  Wilson  and  Mercer  filed 
their  motion  in  that  action  to  set  aside  the 
order  ot  sale,  confirmation,  and  deed  to  the 
land*  for  the  reason  "that  the  same  was  null 
add  void,  in  that  the  purported  Judgment  or^ 
dering  said  order  of  sale  recited  in  said  or- 
der of  sale  was  neither  rendered  by  this 
court  in  that  no  Judgment  was  ever  nanOiet- 
ed  or  entored  by  tills  court  In  said  cause  up- 
on which  said  order  of  sale  was  Issued  or 
npim  which  it  was  founded,  and  for  the  fur- 
ther  reason  that  tbe  purported  petition  filed 
by  said  plaintiff  herein  did  not  and  does  not 
state  a  cause  of  actlm  amlnst  said  def«id- 
ants  or  any  of  them."  In  su^Knt  of  this 
motion  Wilson  filed  his  affidavit  that  he  was 
one  of  die  defffiidants  named,  and  tiiat  at  all 
times  elnce  1870  be  has  been  a  resident  of 
the  state  of  Eansai^  residing  and  doing  busl* 
ness  during  a  portion  of  the  time  in  Topeka, 
Stuwnee  county,  and  a  prartlon  of  the  time 
in  Kuporla,  lifoa  county,  and  was  wen 
known  in  said  dty;  fliat  he  had  no  notice 
<a  knowledge  whatever  of  the  above>aitltled 
action  until  August  1907;  and  that  at  all 
times  since  January  1,  1890,  he  was  a  resl- 
dmt  of  and  could  have  been  sored  with 
sammMis  within  the  state.  On  the  hearing 
of  the  motl<m  the  dork  of  the  court  was  also 
sworn  as  a  wltoess,  and  testified  that  lie  had 
made  Isvestlgatton  of  the  records  in  this  case 
to  ascertsln  irtiether  or  not  there  was  a  Jour- 


nal entry  of  Judgment  tbereln  and  that  thore 
was  no  such  entry.  The  plaintiff  thereupon 
Introduced  tbe  appearance  do<Aet  of  the 
court  In  said  cause,  wbldi  showed  the  fol- 
lowing entry:  "May  28th,  1901,  Journal  en- 
try filed,  Judgment  for  $664.00,  interest  at 
12  per  cent,  sale  after  six  numtiia"  No  fur- 
ther  evidence  was  offered.  The  court  after 
baring  arguments,  overruled  the  motion,  and 
Wilson  and  Mercer  excepted,  and  appealed 
to  this  conrt. 

J.  G.  Hutchison,  for  appellants.  W.  S. 
Kenyon  and  J.  8.  West  tor  appellee. 

SMITH.  J.  (after  stating  tbe  facts  as 
above).  The  appellants  In  this  case  do  not 
In  their  motion  ask  that  the  Judgmoit-be 
opened  up,  and  that  they  be  allowed  to  come 
In  and  defend,  that  Justice  to  all  parties  may 
be  done.  On  the  otber  band,  they  seek  to 
avoid  the  proceedings  andet  the  Judgm^t 
and  aver  (1)  that  no  Judgment  should  have 
been  rendered  for  the  reason  that  there  was 
no  legal  process  served  or  notice  given  to 
confer  Jurisdiction  on  the  court  as  the  af- 
fidavit for  publication  was  not  true ;  (2)  that 
there  should  have  been  no  Judgment  for  the 
reason  that  the  petition  does  not  state  a 
cause  of  action,  but  on  the  other  hsnd,  shows 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  at  the  time  the  peti- 
tion was  filed ;  and  (3)  while  conceding  that 
the  appearance  docket  Is  a  record  of  the 
court  required  by  law  to  be  kept  and  is 
evidence  that  a  Judgment  mis  rendered  and 
a  Journal  oitry  there<tf  filed,  they  contend 
that  such  docket  does  not  prove  any  Judg- 
mmt  ot  decree  ordering  the  sale  of  the  land, 
but  shows,  If  anything,  a  personal  Judgment 
which,  at  least  the  court  had  no  JurlsdictUm 
to  render.  We  will  consider  these  questions 
in  their  order. 

1.  It  Is  conceded  that  a  proper  affidavit 
was  filed  and  a  sufficient  notice  was  duly 
published  and  the  publication  was  approved, 
but  It  is  said  that  the  affidavit  tberetor  was 
false,  A  sufficient  answer  Is  ttie  following 
from  the  syllabus  In  Davis  v.  U  &  Co..  76 
Kan.  2r,  90  Fac.  766:  **An  aflldavlt  filed  as 
provided  section  78  (tf  the  Code  ot  Civil 
Frocednre  (Gen.  St  1901.  f  4507),  followed 
the  publication  of  «  notice  in  accordance 
with  section  74  of  the  Code  (Gen.  8t  1901,  | 
4506),  which  are,  on  examination,  ai)proved 
by  the  coort  as  required  section  7S  of 
8u<Ai  Cods  (Goi.  Bt  1901,  1  4609),  confers 
Jurlsdlcti<m  upon  the  court  to  hear  and  de- 
t^tnlne  tbe  action  in  which  snch  swvtee  la 
made;  and  a  Judgmoit  radered  therein  is 
valid  and  nnlmpeadiable.  unless  assailed  for 
a  cause  and  witiiln  the  time  prescribed- 
the  statute;  even  tbon^  the  affidavit  was  un- 
true and  the  defendant  was  Ignorant  of  tbe 
pendoicy  of  the  actitm  and  made  no  sniear- 
ance  therein."  Byllabns,  par.  2.  Indeed.  ^ 
Judgment  based  upon  a  wlUfuUy  false  affida- 
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Tit  fl>r  Benrice  bjr  publication  la  not  ataolnte- 
ly  void."  Dapliorne  r.  Moon,  82  Kan.  — 
107  Pac.  791  Oust  decided). 

2.  Tlie  ezjiilration  ot  tbe  time  for  brli«lnff 
an  action  Is  a  matter  of  defenuL  Only  ex- 
plicit allegations  which  show,  not  Inferentlal- 
Iji  bnt  directly  that  the  statntory  time  has  mn 
raidera  a  petition  demnrrabla  Othwwlae 
the  qnestliHi  must  be  raised,  by  a  fecial  plea. 
Fark»  t.  Benry.  12  Kan.  861 ;  C9ielllB*  t.  Co- 
ble, 87  Kan.  058,  15  Fac.  605.  The  petition 
In  this  case  does  not  affirmative  show  that 
the  caoBe  of  action  was  barred  at  the  time 
ot  03ing  thereof.  Even  if  the  petition  was 
demnrtable^  the  Judgment  ren^red  thereon 
la  not  T<^  nor  can  It  be  collaterally  attack- 
ed. In  Wjrandotte  County  t.  InTeetment  OOw, 
SO  Kan.  492, 108  Pac.  996,  It  Is  eald:  "Where 
a  court  haa  Jurisdiction  of  tbe  snbjectmatt» 
of  $31  action  and  of  the  parties,  a  petttlmi 
which  alleges  sufficient  fiicts  to  challenge  tbe 
attention  of  the  court  as  to  its  merits,  and  to 
authorise  the  court  to  deliberate  and  act,  la 
sufficient  to  sustain  a  Judgment  rradered  In 
the  action  upon  evidence  as  against  a  col- 
lateral attack  <Hi  the  ground  that  the  Judg- 
ment Is  void ;  and  this  «lthoivh  the  petition 
may  hare  been  donurraUe  on  the  ground 
that  it  did  not  etete  facte  suffleirat  to  con* 
stltute  a  cause  of  actim.**  Syllabus.  See 
Caidlls  T.  CoU^  supra ;  Homer  r.  Bllla,  TS 
Eau.  675,  00  Faa  276, 121  Am.  St  Rep.  448; 
Bowe  T.  Palmer,  29  Kan.  887 ;  Davla  r.  Land 
Co.,  supra. 

3.  But  it  Is  contended,  even  if  the  court 
had  Jurisdiction  to  raider  a  judgment  valid 
aa  against  a  collateral  attadc,  there  Is  no 
Judgment  of  record  in  this  cas^  nor  is  there 
evidoice  of  any  Judgment  having  been  ren- 
dered which  would  authorize  the  Issuance  of 
the  order  of  sale,  the  sale,  confirmation  thete- 
ot  ot  the  sheriff's  deed  made  In  pursuance 
there(tf.  It  would  probably  have  been  the  bet- 
ter practice  had  the  ai^lee,  befwe  entering 
upon  tiie  hearing  of  appellant's  motion,  mov- 
ed the  court  for  a  nunc  pro  tunc  entry,  if 
the  evidence  of  the  JuC^  who  rendered  the 
Judgment,  or  the  fdwk  who  should  have  re- 
corded the  Journal  oitry,  or  the  attorney 
who  drew  it,  could  have  been  obtained.  How- 
ever, aa  against  the  unconscionable  advan< 
tage  whldi  the  appellanta  seek  to  gain 
through  the  omlBston  of  the  derk  to  record 
the  Journal  entry,  vre  tiilnk  the  court  was 
right,  under  the  evidence  produced,  In  over- 
ruling the  motion.  The  appearance  docket 
evidenced  that  a  Jndgmoit  had  been  render- 
ed and  a  Journal  entry  thoreof  bad  been  pre- 
pared and  filed;  that  the  amount  of  tbe 
Judgment  was  $664,  with  interest  at  12  per 
cent  and  sale  after  six  months.  How  should 
the  court  have  interpreted  this  record?  The 
petition,  attn  all^^ng  Acts,  prayed  for  a 
p^smtal  Judgmoit  In  favOT  of  the  plaintiff 
and  against  the  defmdante  for  a  Coredosure 
of  the  mortgage,  and  Qie  sale  of  the  land  to 


satisfy  tbe  Judgment  iKayed  fn*.  Persona] 
service  of  summons  had  been  attempted,  but 
was  not  secured.  Then  a  service  W  publica- 
tion was  made  and  approved.  TbB  oomt 
could  not  reasonably  Infer  that  the  Judgment 
was  personal,  bnt  could  only  say  that  It  was 
a  Judicial  determination  of  the  sum  due  upcm 
the  note  and  mortgage— a  Judgmmt  In  r^n. 
"Sale  after  alx  months'*  fairly  meant  a  de- 
cree Qt  foredoBure  and  for  the  sale  of  tiie 
land  described  in  tbe  mortgage  after  a  six 
months  stay  of  execution  tn  accordance  vrith 
tbe  stetute  in  force  at  (he  time  the  mortgage 
was  given.  Again  the  order  of  sale,  issued 
less  than  eight  months  after  the  Jndgmait 
was  roidered,  recited  the  terms  of  the  Judg- 
meat  abA  the  prompt  confirmatiim  ot  the 
sale  had  tbereuadw  la  some  evldraice  there- 
of altbom^  not  of  the  highest  class.  A  pidn 
lie  officer  Is  presumed,  in  the  abaaice  ot  ev- 
idence to  the  conti'ary,  to  have  done  hla  du- 
ty, and  thrae  is  no  presumption  that  the  pre- 
pared Journal  entry  had  then  been  lost  from 
the  files.  Whwe  the  proceedings  of  a  court 
are  atte(^ed  as  void  years  aftw  Ihey  occur- 
red, and  wh«e  tiie  primary  evidence  of  audi 
proceedings  la  shown  to  be  lost  <nr  destroyed, 
the  court  may  consider  such  secondary  evi- 
dence thereof  aa  may  be  presented,  and  may 
entwtaln  every  presumption  consistent  wltti 
sndi  evidence  in  sui^rt  of  tbe  proceedings 
of  the  court 

The  order  overruling  the  moUw  Is  affirm- 
ed. All  Uie  JoaUces  concurring. 


EZJJOTT  at  al.  v.  BBUJlVUlfi  OAS  & 
on.  CO. 

(Supreme  Court  of  Kansas.   Hardi  12,  1910J 

(Syllahut  by  the  Covrt.) 
Appeal  a«d  Ebbob  (i  385*)— Bond— Suis- 

T1E8.  .  , 

Persons  who  have  signed  an  affidavit  In- 
dorsed on  an  appeal  bond,  describing  themselvei 
as  sureties  thereoo,  muit  be  deemed,  in  the 
absence  of  some  showing  to  the  contrary,  to 
have  intended  thereby  to  bind  themselves  ia 
that  capacity,  and  therefore  to  have  executed 
the  bond,  although  their  u^atoras  are  not 
otherwise  attached  to  It 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  2021 ;  Dea  Dig.  5  3Sr..»J 

Appeal  from  District .  Court  Chautauqua 
County;  O.  P.  Aifcman,  Judge. 

Action  by  S.  M.  BUllott  and  M.  U  EaUott 
against  the  Bellevue  Oas  &  Oil  Otmipany. 
Judgment  tcr  plalntifb,  and  defendant  ap- 
peals. Reversed  and  remanded. 

Joseph  P.  Bosslter,  for  anpdiant  8.  H. 
Jones,  for  appellees. 

MA80N,  J.  EL  M.  and  M.  L.  ElUott  ob- 
telned  a  Judgment  before  a  Justice  ot  ttw 
peace  against  the  BeUevne  Oas  4c  On  Ono- 
pany.  In  ordw  to  appeal  tiierefRmt,  tite 
cranpany  filed  with  the  Joatlce  an  inabnnMDt 
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In  the  nmal  f onn  ftf  an  undertaking  for  that 
pnrpoMp  signed  hr  ita^  Two  llnee  nnder 
Ita  algnatnr^  manlfestlj  InteriOed  to  Indi- 
cate the  place  irben  the  anretles  were  to 
sign,  were  left  Mank.  Indorsed  apon  the 
paper,  however,  was  an  affldarit  signed  by 
CX  B.  Waltwbonae  and  J.  N.  Carr,  and  awom 
to  by  tbem  before  the  Justice,  reading  as  fol- 
lows: "We,  the  nndetsigned,  snretles  on  the 
within  undertaUng,  do  aolramly  swear  that 
we  axe  tesldenta  of  said  conn^  and  stat^ 
uid  that  we  are  each  worth  $1,200  over  and 
above  all  ezemptioiis,  debts  and  llHbllltles." 
The  Jnstios  ai^oved  the  bond  and  transmit- 
ted tbe  case  to  the  district  court.  There  the 
plaintiffs  mored  to  dlamlss  the  appeal  on 
the  ground  that  the  bond  was  insufficient  to 
confer  Jurisdiction,  because  It  was  not  sign- 
ed b7  any  snxety.  Pending  tbe  dedalou  of 
the  motim,  the  defoidant  aaked  leare  to 
amend  by  having  Walterboase  and  Carr  sign 
tiielr  names  in  tbe  blank  spaces  refwred  to. 
Leare  to  ammd  wss  denied,  and  the  motion 
to  dismiss  waa  sustained.  The  defendant  ap- 
peals. 

Under  tbe  statute  (Gen.  8t  1001.  %  68M) 
(Hie  wishing  to  appeal  from  the  Judgment  of 
a  Juatlce  of  the  peace  must  within  10  days 
enter  into  an  undertaking  for  tbe  purpose 
with  at  leaet  one  surety.  Tet  an  appeal  bond 
idgned  only  by  the  parties  bound  by  the 
Judgmoit  Is  held  not  to  be  a  nullity,  but  to  be 
capable  of  amendment  by  the  addition  ot  new 
signatures  after  tbe  expiration  of  the  10 
days.  McClelland  Bros.  t.  Allison,  34  Kan. 
16By  8  Paa  230;  Ottawa  t.  Johnson,  7S  Kan. 
16S,  64  Pac;  7^  Bsn,  howerer,  tbe  bond 
does  not  In  fact  lack  the  signatures  ot  the 
snretlee.  At  least  In  the  absoiee  of  a  stat- 
ute requiring  a  signature  to  be  "subscribed" 
to  an  Instrument  it  is  immaterial  to  what 
part  (tf  It  signers  attadi  their  autographs,  so 
long  as  by  snch  act  tbey  s^lfy  their  con- 
sent to  be  bound  by  Its  terms.  "While  tbe 
proper  place  for  the  signature  of  the  obligors 
is  at  the  foot  of  tbe  agreement,  yet  inde- 
pendent of  any  statutory  requirement  the 
manner  and  form  of  the  signature  la  Imma- 
terial, provided  It  Is  made  tbe  sorety  fbr 
tbe  purpose  and  ^rlth  tbe  Intentlnt  of  bind- 
ing hlmselt.''  6  Ore  735.  "The  manner  m 
form  in  which  an  obligor  signs  Is  Immaterial, 
provided  that  be  signs  for  the  purpose  <^ 
Undlng  himself."  4  A.  &  B.  EncycL  vt  L. 
62L 

Walterbouse  and  Garr  did  not  write  th^ 
names  immediately  under  that  of  the  Judg- 
ment defendant;  but  In  another  place  on  the 
same  paper  they  signed  a  statement  describ- 
ing themselves  as  sureties  on  the  bond.  In 
attaching  their  slgoatures  to  tbls  writing, 
they  most  be  deemed  to  have  intended  the 
execntitm  of  the  bond,  since  tbey  thereby 
acknowledged  themselves  to  be  bound  by  Its 
terms.  No  other  rational  Interpowtation  can 
be  placed  upon  their  act   For  tbe  sake  of 


greater  formality,  the  sureties  might  proper- 
ly be  permitted  to  affix  th^  algnaturos  In 
the  9ace  for  that  puipose;  but  In  its 
present  form  the  bond  Is  sufficient  to  perfect 
the  appeal  and  to  confer  Jurisdiction  on  tha 
district  court. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  dlrectiona  to  permit  the  bond 
to  be  amended,  and  upon  its  amendment  to 
overrule  tbe  motion  to  dismiss  the  appeal. 
Ail  the  Justices  concurring. 


WALUOND  et  al.  v.  NOTES  et  alt 
(Snpzeme  Court  of  Kansas.   Match  12,  1910.) 

(SytUbiu  iy  th*  Cowrie) 

1.  PuBijo  Lands  (}  54*)— CoNCLtJSiVBNEfis  of 

RETUBN  —  PaRDI.  BVIDIHOI— CoaSECTXNQ 

Shxbht's  Retcbit. 

A  purchaser  of  school  land  made  default 
in  payment  and  the  state  took  the  statutory 

steps  to  declare  forfeiture  of  the  contract.  Aft- 
er forfeiture  tbe  land  was  sold  to  other  pur- 
chaaeia,  who  went  into  possession  and  made  Im- 
provements  upon  the  laud.  After  the  lapse  of 
more  than  10  yean,  the  first  purchaser  made  a 
tender  of  the  amount  due  upon  his  contract, 
which  was  refused.  He  then  commenced  an 
action  of  ejectment  to  recover  the  possession  of 
the  land  from  the  second  purdiasets  upon  the 
ground  that  the  forfeiture  proceedings  were  void. 
The  forfeiture  was  claimed  to  be  Invalid  because 
the  return  of  the  sheriff  did  not  show  a  full 
compliance  with  the  statute  as  to  the  service  of 
notice.  Upon  the  trial  the  court  permitted  the 
sheriff  to  state  orally  what  he  actually  did  in 
making  such  service,  whereby  tbe  defect  in  the 
return  was  cured,  and  tlie  service  was  sho^^-n 
to  be  suCacient.  Held,  that  the  oral  evidence 
was  properly  admitted. 

[Kd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  !  103 ;  Dec  Dig.  §  64.*] 

2.  Pdblio  Lards  (8  M*)— SoHoot  Lands— 

FOBFEITUBK— ReTUEN   OT  SnEniFF. 

Where,  In  such  a  case,  the  sheriff's  return 
describes  the  land  where  notice  of  forfeitnre  was 
served  as  the  "N.  B.  N.  W.  8ft-»-13,"  snch  de- 
scription does  not  render  the  service  void  wher? 
the  notice  upon  which  the  return  Is  written  con- 
tains an  accurate  description  <A  the  laud  to 
which  the  return  refers  as  the  within  land. 

[Ed.  Note.— For  other  cases,  see  PoUic  Lands, 
Cent  Dig.  1 163;  Dec.  DigTl  64.*] 

S.  PuBUo  Lands  {{  64*)~ScH00i,  Lands— 

FoFFEiTunB— Notation. 

Where  the  county  cleric  keeps  a  book  In  bis 
office  In  whidi  school  Isnds  sold  are  recorded 
and  In  whldi  forfelturss  are  noted,  a  notation 
In  such  record  opposite  lands  therein,  which 
reads.  "Notice  Issued  December  2.  ISO-',"  nnd. 
"Forfeited  Februa^  23,  1886,"  such  notations 
are  prima  fiicle  evidence  tiut  such  lands  were 
forf^ted  at  tbe  date  stated. 

[Ed.  Notfc— For  other  esses,  see  Pnblle  Lands, 
Cent  Dig.  1 163;  De&  ^rl 
4.  PuBUO  Lands  {%  04*)— FosnmrBB  op 

School  Lands— Notice— Pabol  Evidence. 
Chspter  378  of  the  Laws  of  1907  was  In-  . 
tended  to  opemte  retroactively  and  is  not  void 
for  that  TsasML 

[Ed.  Note.— For  other  caaB%  see  Pablle  Lands, 
Cent  Dig.  I  168;  Dec;  Dir  1  M.*] 

Appeal  from  District  Court,  Oaboma  Coun- 
ty; B.  M.  FIckler,  Judge. 
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Action  by  Z.  T.  Walrond  and  Mary  D.  Wal- 1 
roDd  a^fnst  Elmer  E.  Ho^ea  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

nils  la  an  action  of  ejectmwt  Tbe  ap- 
pdlants  owned  a  section  of  school  land  In 
Osborne  county  and  occupied  and  Improved 
the  same  until  1889,  when  tb^  removed  to 
Oklahoma.  They  continued  to  control  and 
rent  the  land  until  1893.  After  thle  date  the 
Interest  due  tbe  state  and  tbe  taxes  were  not 
paid.  In  December,  1895.  proceedings  were 
bad  to  forfeit  the  sale,  and  tbe  land  was  sold 
by  tbe  state  to  other  purchasers,  who  took 
possession  of  tbe  land  and  have  ever  since 
occupied  and  claimed  tbe  same  under  such 
purchase.  On  May  11,  1907,  appellants  ten- 
dered to  the  county  treasurer  of  Ostwme 
county  the  full  amount  due  upon  their  cer- 
tificate of  purchase  up  to  that  date,  which 
tender  was  by  tbe  treasurer  refused.  After- 
ward appellants  commenced  actions  of  eject- 
ment and  for  rents  and  profits  against  the 
purchasers  of  said  land,  and  these  actions 
were  snt>Bequently  consolidated  Into  this  ac- 
tion and  were  tried  as  one  case.  The  trial 
was  to  the  court  without  a  jury.  Findings 
t>f  fact  and  conclusions  of  law  w^e  filed  by 
the  court;  but,  on  account  of  their  length 
and  the  unimportant  history  of  the  case  re- 
cited therein,  it  Is  not  practicable  to  give 
them  in  full  here.  The  court  decided  in  fa- 
vor of  the  appellees,  and  the  appellants  bare 
appealed. 

F.  T.  Bumham  and  J.  K.  Mitchell,  for  ap- 
pellants. Cbarlea  H.  Nicholas  and  Hawkes 
ft  mse,  for  ani^leea. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  first  and  prindpal  claim  made 
the  appellants  is  that  tbe  forfeiture  pro* 
ceedlngs  were  insufficient.  Tbe  return  of 
the  sherlif  showing  the  service  of  notice 
omitted  to  state  all  that  was  done  bim  In 
making  sendui,  and  the  court  permitted  bis 
deposltlou  to  be  read  stating  more  In  detail 
bow  and  where  the  notices  we^e  posted  and 
that  no  pKSon  was  upon  the  premises.  The 
notices  were  served  him  la  December, 
189S,  about  3S  years  befwe  this  trlaL  Tbe 
return  of  service  made  by  the  sheriff  teads: 
"Return:  Received  this  notice  tlds  2d  day 
of  December,  1885,  and  served  the  same  by 
posting  notice^  also  posting  copy  on  the 
within  named  S.  W.  6.  W.  8&-9-ia.  Decem- 
ber 8d.  189S.  Q.  B.  Buggies,  Sheriff."  A 
separate  notice  was  IssneA  for  each  tract 
of  40  acres  In  tbe  section,  and  the  returns 
were  alike.  The  sheriff,  O.  B.  Buggies,  tes- 
tified in  bis  deposition.  In  aidistanc^  that  he 
distinctly  remembered  serving  the  notices  in 
question;  that  he  was  wdl  acquainted  with 
aiH>^lant  Z.  T.  Walrond,  who  had  been  a 
promlnoit  lawyer  In  that  county  for  several 
years,  but  at  that  time  resided  In  Oklahoma. 
He  farther  stated  that  he  went  to  the  land 
In  question  at  the  time  of  tbe  service,  end 


I  found  the  same  wholly  iniocciq>led  and  va- 
cant, and  be  posted  and  left  npon  tbe  land  a 
certified  coi^  ot  the  notice  recrtved  by  blm 
fKHu  the  county  clei%  and  afterward  prated 
a  c«tlfied  001^  thereof  In  a  conqilcuous 
place  In  tbe  county  derk's  office;  tliat  be  in- 
tended BO  to  state  In  tbe  r^um,  and  suppos- 
ed that  what  he  did  state  would  be  so  under^ 
stood. 

Tbe  appellants  urgently  Insist  that  the  ad- 
mission of  this  evidence  was  erroneous;  that 
it  varies  and  contradicts  the  written  return 
of  the  officer  and  has  tbe  effect  to  disturb 
vested  rights.  It  is  also  contended  that  Its 
admlssim  cannot  be  Justified  by  chapter  378 
of  the  Laws  of  1907,  as  that  law  was  Intends 
ed  to  <verate  prospectlTely  mly'and  does  not 
aK>ly  to  returns  and  records  which  wen 
made  before  that  chapter  was  enacted.  Thees 
questions  have  been  already  car^u&y  con- 
sidered by  this  court  and  decided  advttsdy 
to  the  ctrntoitlon  of  tin  appelant  Burgess 
V.  Hixon,  75  Kan.  201,  88  ^c.  1076;  Jones 
V.  Hlckey,  80  Kan.  10»,  102  Fac.  2«7;  Belt- 
ler  V.  Harris,  80  Kan.  148,  102  Faa  349; 
Broadle  v.  Carson,  81  Kan.  467,  106  Pa& 
294.  We  do  not  think  that  the  deposlUon  of 
the  sheriff  bad  the  ^Eect  of  Tsrylng  or  cod- 
tradlctlng  Oie  officer's  rrtntn;  It  merely  sap- 
plonented  It  and  made  dear  What  was  done 
in  serving  tbe  notice^  It  amoontod  to  no 
more  than  an  amendment  of  the  return  to 
moke  It  speak  the  truth. 

Ainiellant  onpiplalns  of  permitting  the  wit- 
ness to  testify  from  monory  to  facts  ficcniv 
ring  18  yean  i^or  to  that  time.  This  ob- 
jection, however,  goes  to  the  wdght  ot  tbe 
evldmce  and  not  to  its  competency. 

It  Is  insisted  that  the  description  of  the  - 
land  in  the  return  Is  onlntelllglble,  being 
given  as  "17.  E.  N.  W.  16-&-18,"  and  other 
similar  letters  indicating  the  particular  40- 
acte  tract  described  In  tiie  notice.  Tbe  rule 
of  law  is  that  any  description  Is  sufficient 
which  wlU  enable  the  land  to  be  located.  1 
A.  &  E.  BncycL  of  Law,  100.  There  are  a 
few  cases  to  the  contrary;  but  they  are  de- 
cidedly in  tbe  minority.  Lands  have  beoi 
deecrltied  by  the  use  of  each  abbrevlatlona 
in  thb  state  so  generally  and  for  sadi  s 
length  of  ttane  that  any  person  ha^ng  any 
considerable  experience  In  descriptltms  Is 
familiar  with  them  and  baa  no  trouble  in  on- 
derstandiiv  than.  It  la  eald,  however,  that 
this  rMum  does  not  give  the  range  whether 
east  OP  west;  not  flie  county  in  whldi  the 
land  is  located,  and  tberefbrs  the  land  can- 
not be  ascertained,  which  is  true;  and  it 
would  be  difficult  perhaps  to  say  vrtth  eet- 
talnty  what  land  was  inteaded  bf  this  de- 
scription alone.  The  notle^  however,  upon 
vrtilch  the  return  is  written,  omtalns  an  ao 
curate  description  of  the  land,  and  tbo  re- 
turn reCttis  to  tbe  land  «>  the  wltbln  named, 
so  that,  taking  the  notice  and  return  togetb- 
er.  no  doubt  could  exist  as  to  tbe  land  In- 
tended. The  county  clofc  ot  Osborne  county 
kept  In  his  office  a  record  of  school  land  sales 
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and  also  of  ftvfeitnrea.  When  noUceB  were 
laened  to  forfeit  tbe  lands  la  Qneatlont  there 
was  written  opposite  eadi  tract  the  tMow- 
tag:  **Notlce  lasned  December  2,  1806."  Aft- 
eraraM,  the  following:  "Forfeited  February 
23,  1896."'  This  boalk  was  one  oC  tbe  records, 
of  his  office; 

The  district  conrt  found  In  fitTcnr  of  the 
defendants  npon  the  ground  that  the  idaln- 
tlStB,  with  knowledge  that  the  defendants 
were  In  possession  of  the  land  as  owners  un- 
der what  they  bellered  to  be  a  Talld  pur- 
diase  from  the  state,  haring  remained  silent 
for  more  ttian  10  years  without  objection  or 
claim  of  right,  were  eetoi^Kd  from  assert- 
ing any  rlghla  now.  Tbe  facts  found  by  tbe 
conrt  are  very  similar  to  those  In  the  case 
<tf  Burgess  t.  Hlxon,  and  probably  the  court 
was  fully  Justified  In  applying  the  rule  of 
estoi^ei  bsxe,  as  was  done  there;  but  we 
prtfer  to  affirm  the  case  npon  a  different 
ground. 

We  think  the  law  was  fully  compiled  with 
tn  taking  the  forfeiture.  Doing  the  things 
required  by  statute  Is  what  constitutes  a  val- 
id forfeiture,  and  not  the  return  of  the  offl- 
cer.  Tbe  return  Is  merely  evidence  of  what 
the  <^cer  did,  and,  whoi  a  return  Is  Incom* 
plete.  It  may  be  supplonented  and  amended 
by  proving  what  st^  were  actually  taken. 
The  appellants  were  pur^asers  -of  the  land 
In  controversy,  bat  by  neglect  ttuir  rights 
became  forfeited.  The  state  through  Ite 
inropw  officers  took  the  steps  reqaired 
statute  to  annul  the  contract,  and  sold  the 
land  to  o^er  purchasers.  The  land,  whoi  tAe 
forfeiture  was  taken,  was  worth  92  an  acre; 
it  is  now  worth  $16  per  acre.  The  appellants 
may  not,  onder  these  circumstances.  Insist 
that  they  be  permitted  to  carry  olit  th^ 
contract  of  purchase  simply  tor  tbe  reason 
tbat  the  dierUf  tbn»«h  ignorance,  mistake, 
or  oversight,  omitted  to  state  clearly  In  his 
return  all  the  steps  taken  bbn  In  servtog 
tbe  notices  of  forfeiture^ 

The  Imperfect  return  of  tiie  sheriff  did  not 
invalidate  tbe  stevs  taken.  The  forfeiture 
was  complete. 

Other  qne8ti<ms  are  preamted,  but  those 
discussed  dispose  of  tbe  cas^  and  others 
need  not  be  considered. 

The  Judgment  of  tbe  district  court  is  af- 
firmed. All  the  JustlCBs  concurring, 


BOWLAND  v.  McDonald  independent 

TELEPHONB  CO., 
(Snprems  Court  of  Kansas.   March  12,  1910.) 

(BfUalnu  &v  tha  Court.) 

1.  BvxDXHCB  (I  ITS*)— Best  and  Seoonoabt— 
DiSTBUcTioir  or  Public  Recobdb. 

In  December,  1905,  the  records  of  Ravllns 
eoaoty,  includinc  the  road  records,  were  de- 
stroyed by  fire.  In  an  action  in  the  district 
conrt,  where  the  only  qnestlon  involved  was 
wheocr  a  certain  section  line  road  In  that  coun- 


ty is  60  feet  or  only  40  feet  wide,  the  delendant 
sought  by  secondary  evidence  to  show  that  a 
CO-ioot  road  had  been  established  along  the  line, 
that  it  had  been  traveled  by  the  public  ever 
since  the  year  1886,  and  had  been  woiked  at 
public  expense  long  prior  to  1887.  Held  error 
to  exclude  the  testimony.  The  destruction  of 
the  road  records  having  been  shown,  the  evi- 
dence offered  for  the  purpose  of  proving  the 
existence  of  a  60-foot  road  was  the  best  evi- 
dence that  coald  be  obtained. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  583 ;  Dec.  Dig.  f  17a*] 

2.  HlOHWATa  (I  71*)— ESTABLISHIIBNT— PnO- 

ciDUBB— Alteration  of  Width. 

Where  a  jiublic  road  60  feet  wide  has  been 
legally  establiAed  on  a  section  line,  and  no 
proceedings  have  been  taken  to  vacate  any  part 
of  tbe  same,  the  board  of  county  commissioners 
has  no  authority  to  grant  a  petition  establi^t- 
ing  on  the  same  line  a  road  40  feet  wide. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  236;  Dec  Dig.  |  71.*] 

Appeal  from  District  Court,  Rawlins  Coun- 
ty; W.  H.  Pratt,  Jadg& 

Action  by  J.  D.  BowlBDd  against  the  Mc- 
Donald IndepCTdent  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded. 

M.  A.  W11b(»i  and  Oomer  Thomas,  for  ap- 
pdlant  J.  P.  Noble  and  Fred  Robertson,  fOr 
appellee. 

PORTER,  J.  The  plaintiff  brought  this  ac- 
tion In  fmrdble  detaition,  alleging  that  he  Is 
tiie  owner  of  lands  In  Rawlins  county,  con- 
sisting of  240  acres,  and  that  tbe  defendant 
unlawfully  and  fordhly  keeps  him  out  of 
the  possession  of  a  strip  of  land  along  the 
north  dde  thereof  7  feet  wide.  The  defend- 
ant ia  a  Kansas  corporation  ei^aged  in  con- 
ducting a  teic^one  boslness,  and  daims  that 
tlie  strip  of  land  In  guestton  is  a  part  of  a 
public  h^way,  and  that  it  has  a  right  to 
place  ite  telephone  poles  there  so  long  as  the 
same  do  not  matorlal^  interfere  with  pub- 
lic traveL  The  case  was  tried  to  a  jury,  and 
at  the  dose  of  the  evidence  the  court  in- 
structed a  verdict  for  the  plaintlfl.  Judg- 
ment was  rendered  upon  the  vwdlct,  and  the 
defendant  appeals. 

The  x^inUff  attempted  to  prove  that  the 
road  In  qnestlon  is  40  feet  wide,  and  that 
the  defendant  bad  i^ced  Ito  poles  on  a  line 
7  feet  Inside  of  the  same  and  cm  his  land. 
It  was  the  contention  of  tiie  defendant  that 
Oie  p(Aes  were  in  the  road,  and  tbat  the  road 
is  60  feet  wide.  The  plaintiff  introduced  the 
record  of  proceedings  before  the  board  of 
county  commissioners  upon  a  petition  of  his 
own  for  the  esteblishment  of  a  road  40  feet 
wide,  ^nils  <»der  was  granted  upon  the  pe* 
tition  of  the  plaintlfl  and  was  dated  Jnly  S, 
1907.  If  the  load  is  60  feet  In  width,  then 
the  line  of  telephone  poles  would  be  In  the 
highway,  and  Judgmmt  should  have  been  ren- 
dered for  d^mdant  Under  the  provisions 
of  sections  1202  and  134%  Gen.  fit  1001.  the 
defendant  has  tbe  right  to  place  its  poles  In 


•For  other  esses  see  same  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  190?  to  date,  *  Reporter  Indexes 
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public  highways.  V^hlta  t.  Teleidione  Co., 
70  Kan.  441.  78  Pac.  886.  If.  on  the  other 
hand,  the  contention  of  plaintiff  Is  correct, 
and  the  road  Is  40  feet  wide,  the  line  of  poles 
would  be  7  feet  off  the  highway  and  on  the 
land  of  the  plaintiff,  so  that  the  whole  ques- 
tion at  Issue  was  the  width  of  the  road  as 
legally  established.  One  claim  of  the  defend- 
ant Is  that  the  highway  was  established  by 
law,  and  that  It  was  unnecessary  to  show 
proceedings  for  laying  out  the  same  upon  pe- 
tition. The  law  relied  upon  Is  chapter  215 
of  the  Laws  of  1887.  Section  1  of  that  act 
reads  as  follows:  "That  all  section  Hues  In 
the  counties  of  Graham,  Rawlins,  Ness,  Lane, 
Stafford,  Decatur,  Thomas,  Sherman  and 
Trego,  in  the  state  of  Eansaa,  be  and  the 
■ame  are  hereby  declared  to  be  public  high- 
ways, and  to  be  of  the  width  of  sixty  feet." 
The  defendant  also  relied  upon  the  proTlslons 
of  chapter  176  of  the  Laws  of  1897,  entitled 
**An  act  to  legalize  certain  roads  In  Rawlins 
county."  The  first  section  of  that  act  reads 
as  follows:  "That  all  roads  and  highways 
on  section  lines  in  Rawlins  county  that  have 
been  opened  by  order  of  the  road  overseere 
and  work  done  under  any  of  said  overseer's 
supervision  and  at  the  public  expense,  prior 
to  the  first  day  of  January,  1897,  are  here- 
by declared  to  be  legally  established,  not- 
wlthstandli^  some  omissions  or  Irregulari- 
ties." Section  2  provides  that  the  road  over- 
seer shall  make  report  to  tlie  county  dertt 
of  such  roads  In  his  district,  giving  the  loca- 
tion and  fall  description  of  the  same,  on  or 
before  November  20,  1898,  and  the  county 
clerk  Is  required  to  make  a  record  of  such 
roads;  that  such  roads  shall  be  thereafter 
public  hlghiKrays  through  such  districts,'  and 
the  records  of  the  county  clerk  sha.ll  be  com- 
petent evidence  of  the  validity  and  existence 
thereof  the  same  as  If  a  fuU  and  complete 
record  of  the  prapee  notices  and  other  pa- 
pers required  to  be  recorded  had  been  made 
and  entered  upon  the  Journal  of  the  board  of 
county  commissioners. 

The  records  of  BawUns  county,  Indndlng 
the  road  records,  were  destroyed  by  flre  De- 
cember 6,  1£36.  The  defraidant,  thertfor^ 
sought  by  secondary  evidence  to  show  that 
from  1886  a  60-foot  road  had  beat  establish- 
ed altmg  this  Un&  The  principal  claim  of 
ernff  is  that  the  court  ruled  out  its  evidence 
offered  fOr  Uiat  purpose.  The  defendant  flnt 
offered  In  evidence  what  Is  known  as  the 
"George  A.  <^le  Atlas  of  BawUns  County," 
containliv  a  phit  of  the  towndttp  where  the 
land  in  controversy  Is  located*  showing  this 
road  to  be  60  feet  wid^  and  also  offered  to 
prove  by  tiie  person  who  claimed  to  have 
made  the  plat  for  the  publishers  of  the  atlas 
that  be  made  it  tzom  the  original  road  rec- 
wds  b^re  tbey  were  destroyed.  An  objec* 
tioh  to  the  evidence  was  sustained.  Hie  de- 
fendant also  offered  evidmce  for  the  pur- 
pose of  showing  tiiat  this  road,  00  feet  In 
wldtli,  had  been  woi^ed  at  the  public  expense 
long  prior  to  1897,  and  bad  been  traveled  by 


the  public  since  the  year  1886 ;  and  thm  con- 
tended that,  having  proved  this  condition, 
there  Is  a  presumption  that  the  road  overseer 
of  that  district  as  well  as  the  county  clerk 
had  performed  their  several  duties  under  the 
act  of  1897.  The  court  refused  to  permit  tha 
proof.  It  was  manifest  error  to  excltide  the 
testimony.  The  destruction  of  the  road  rec- 
ords of  the  county  having  been  shown,  the 
evidence  offered  by  the  defendant  for  the 
purpose  of  proving  the  ezist«Ke  of  a  60-foot 
road  was  clearly  tiie  best  evidence  that  coold 
be  obtained. 

It  was  not  the  intention  of  the  L^lslatare 
that  section  line  roads  should  be  u:tual)y  es- 
tablished by  the  mere  declaration  of  the  act 
of  1887.  It  required.  In  addition  thereto, 
some  action  on  the  part  of  the  proper  antbor- 
ities  opening  the  road  to  public  use.  This 
is  manifest  by  the  language  of  section  S, 
which  allows  damages  to  the  own»  of  land 
on  either  side  <^  soch  section  lines,  but  re- 
quires that  the  daim  shall  be  presented  with- 
in one  year  after  the  road  is  actually  "op«i- 
ed  to  public  use  over  and  upon  this  land." 
A  daim  for  damages  presoited  before  the 
road  has  actually  been  opoied  to  public  ase 
would  be  premature.  It  was,  however,  tiie 
purpose  of  the  L^islature  to  do  away  with 
the  necesBlty  «f  a  petition  to  open  a  pahUc 
road  along  any  section  line  in  the  cotmtica 
named,  and  to  declare  tiiat  sudi  roads  should 
be  60  feet  in  width. 

The  act  of  1897  was  an  enabUng  act  cur- 
ing omisskms  and  Irregularities  In  the  ac> 
tion  of  the  authorities  opening  sudi  roads. 
The  evidence  which  vras  exdoded  toided  at 
least  to  eatabllah  that  t3iis  section  line  toad 
had  been  opmed  and  woAed  by  tte  road 
overseer  at  puUlc  expense  prioar  to  1807.  and 
that  It  was  60  f«et  wide.  If  this  were  true, 
and  if  the  road  oversew  had  comidled  with 
the  provisions  of  the  act  of  1807  and  had  re- 
ported  the  road  to  the  coun^  derk,  and  the 
county  derk  had  made  the  record  which  tbat 
act  provided  he  should  make^  the  dtfendant 
could  have  established  ito  contention  by 
bringing  In  the  records.  Since  the  rectMrds 
were  deatroyed,  the  d^endant  should  Itave 
been  permitted  to  prove  the  facts  by  secon- 
dary evidence ;  and  proof  that  tiie  road  bad 
in  fact  been  opmed  and  woAed  at  public 
expense  would  liave  tended  to  eetabUsb  the 
existence  of  a  l^;al  road  sudi  as  the  dtfend- 
ant  claimed.  Apparently,  the  trial  court  pro- 
ceeded upon  the  theory  that,  because  the 
plaintiff  had  inroved  the  granting  of  his  peti- 
tion in  1907  for  a  40-foot  road,  it  vaa  not 
con^tent  for  the  defendant  to  imive  that 
loiv  prior  thereto  a  public  road  had  been 
legally  establldied  on  that  line  60  feet  wide; 
In  this  we  think  the  court  committed  oror, 
evoi  though  the  L^lalatnre  had  not  dedar- 
ed  that  all  section  line  roads  in  Rawlins  coun- 
ty shonld  be  60  feet  wid&  If  a  legal  road 
60  feet  in  width  was  actnaUy  in  eodstenoe^ 
as  defendant  dalms.  It  would  require  some 
sort  of  proceeding  to  vacate  a  part  of  it  in 
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order  to  make  it  40  feet  •wlOa.  8ectl<m  2  of 
tbe  act  of  1887  provides  that  upon  a  pr<^r 
petition  the  commlffilonere  may  vacate  any 
portion  of  a  section  line  road  found  to  be 
tnq^ractlcable.  It  Is  not  claimed  that  any 
proceedings  were  ever  had  for  the  purpose 
of  vacating  part  of  the  highway  In  question. 

In  the  face  of  the  express  declaration  of 
the  Legislature  that  all  section  line  roads  In 
Rawlins  county  shall  be  60  feet  wide  except 
where  some  portion  thereof  Is  vacated  by 
the  county  commiseloneiB  upon  a  petition 
under  the  provisions  <^  the  general  road  law, 
it  mlgbt  be  a  serious  Question  whether  the 
commissioners  have  authority  to  grant  a  pe- 
tition laying  out  a  road  of  less  width  on  sec- 
tion lines,  or  whether  they  have  authority  to 
entertain  any  petition  for  laying  out  a  pub- 
lic road  on  section  lines.  These  questions 
have  not  been  suggested  In  the  briefs  or  ar- 
guments, and  therefore  need  not  be  decided. 

One  other  question  remains.  The  plaintiff 
urges  that  the  defendant  is  estopped  to  claim 
that  the  40-foot  road  was  not  legally  estab- 
lished because  it  appeared  In  the  proceedings 
and  presented  a  claim  for  damages.  As  -we 
view  it,  there  was  no  estoppel  nor  any  In- 
consistency in  the  attitude  <tf  Uie  d^endant 
In  this  respect  Its  claim  for  damages  was 
predicated  solely  upon  the  claim  that  there 
waa  about  to  be  established  a  road  40  feet 
wide;  It  expressly  disclaimed  damages  if  its 
objecUon  to  the  proceedings  was  held  good. 

For  the  eiror  of  excluding  the  testimony 
offered,  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  another  trial.  All 
the  JuBticea  concDrrlng. 


COOPER  V.  KHBA. 
(Bopzema  Court  of  Kansas.   Ifardi  12,  1910.) 

(BvTiabut  hy  the  Court.) 

1.  jTroomfT  (§  363*)— Vacahor— MiSAPPBB- 

BKIfSIOIT— "IBUCGUULBITT." 

Under  the  provision  (Gen.  St  1901,  I  6054, 
*nbd.  8)  that  a  jadgmeDt  may  be  set  aside  at  a 
subsequent  term  "for  mistake,  neglect  or  omia- 
Aaa  of  the  clerk,  or  Irregularity  id  obtaining" 
It  a  court  may  vacate  a  Judgment  rendered  on 
the  pleadings  because  of  a  misapprehension  as 
to  wnat  allegations  they  In  fact  contained. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  705;  Dec.  Dig.  f  363.* 

For  Other  definitions.  Bee  Words  and  Phrases, 
vol  4,  pp.  3768-3771 ;  vol.  8,  p.  7693.] 

2.  LnOTATIOK  vw  AonoNS  (I  S*>— Appuoa- 
Bnxrr  to  Suits  to  Quibt  Ttflk. 

The  right  to  maintain  an  action  to  remove 
a  cloud  from  a  title  Is  a  continuing  one  to  which 
the  statute  of  limitations  la  not  applicable. 

[Ed.  Note.— For  other  casea,  see  Limitation 
Oi  Actions,  Cent  Dig.  S  15;  iMc.  Dig.  {  6.*] 

8.  MoKrOAQES  (I  419*1—  Fobeclobubk— As 

AOAIWBT  PXBBONS  OTHKB  THAN  MOBTGA- 

Goaa. 

In  an  action  brought  to  forclose  a  mortgage, 
!n  ordier  to  establish  a  ground  of  recovery 
against  a  defendant  who  does  not  claim  under 
its  maker,  tin  plaintiff  is  nqulzed  to  show  that 


the  mortgagor  had  title  to  the  property,  so  that 
the  mortgage  created  a  Hen. 

[Ed.  Note.--Fox  other  cases,  aee  Mortgages, 
Cent.  Dig.  S  1241 ;  Dec.  Dig.  S  419.*] 

Appeal  from  District  Court,  Trego  Coun- 
ty; J.  C.  Buppenthal,  Jud^ 

Action  by  A.  B.  Cocker  against  John  Rhea. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Beversed  and  remanded. 

S.  M.  Hutzel  and  A.  D.  OUkeson,  for  ap- 
pellant W.  BL  Saum,  for  appellee. 

BIASON,  J.  A.  B.  Cooper  began  an  action 
upon  several  coupons  more  than  five  years 
past  due,  asking  the  foreclosure  of  a  real  es- 
tate mortgage  given  to  secure  the  bond  from 
which  they  had  been  dipped.  The  mort- 
gagors, who  are  not  shown  to  have  otherwise 
incumbered  or  conveyed  thetr  title,  were 
named  as  defendants;  the  petition  alleging 
that  they  had  been  absent  from  the  state 
long  enough  so  that  the  bar  of  the  statute 
of  limitation  bad  not  fallen.  They  do  not 
appear  to  have  been  served,  and  the  plaln- 
tift  dismissed  the  case  as  to  them.  John 
Rhea  was  made  a  defendant  under  the  alle- 
gation that  he  claimed  an  interest  in  the- 
mortgaged  property,  but  that  any  right  he 
had  therein  was  inferior  to  the  lien  of  the 
plaintiff.  He  filed  an  answer,  alleging, 
among  other  matters,  that  the  plaintiff's 
cause  of  action  had  not  accrued  within  five 
years  prior  to  the  commencement  of  the  suit 
The  plaintiff  demurred  to  this  part  of  the  an- 
swer. On  December  17, 1906,  the  court  over- 
ruled this  demurrer,  and,  as  the  plaintiff  de- 
clined to  plead  further,  gave  judgment  for 
Rhea.  After  the  lapse  of  the  term,  the  plain- 
tiff filed  a  motion  to  open  this  Judgment  on 
the  ground  that  he  had  misunderstood  the 
character  of  the  answer  when  he  elected  to 
stand  upon  his  demurrer.  On  November  8, 
1907,  the  court  sustained  the  motion  and 
set  aside  the  Judgment  Thereafter  Rhea 
filed  an  amended  answer  consisting  of  a 
general  denial  and  a  plea  of  the  five  years' 
statute  of  limitation.  A  trial  was  then  had. 
The  plaintiff  Introduced  the  coupons.  No 
other  evidence  was  offered  by  either  party. 
Judgment  was  rendered  for  the  plaintiff  or* 
dering  a  sale  of  the  property  and  barring 
all  claims  of  Rhea,  who  appeals. 

The  first  question  presented  Is  whether 
the  court  erred  In  vacating  the  original  Judg- 
ment The  plaintiff  made  affidavit  that  at 
the  time  the  Judgment  was  rendered  he  un- 
derstood that  the  parUea  and  the  court  had 
agreed  that  the  answer  was  to  be  amended 
so  as  to  set  oat  a  tax  deed,  and  that  it  waa 
to  be  treated  at  the  hearing  on  the  demurrer 
as  though  such  amendmoit  had  already  bem 
made.  He  also  Introduced  an  affidavit  of 
the  former  Judge  of  the  court,  who  presided 
when  the  Judgment  was  rendered,  stating 
that  he  had  understood  tiiat  to  be  the  sltna- 


•For  othw  eases  am  asm*  tavle  sad  sKitloa  NUMBER  In  Dec  *  Am.  Dlga.  1M7  to  Oats,  A  Beportar  ladszM 
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tlon  and  had  acted  upon  that  understanding. 
It  was  therefore  shown  that  the  Jndgment 
was  rendered  on  the  pleadings  while  the 
court  and  the  losing  party  were  under  a  mis- 
taken Impression  as  to  what  issues  they  pre- 
sented. The  power  of  the  court  to  correct 
snch  an  error,  even  «t  a  subsequent  term,  Is 
so  essential  to  the  orderly  administration  of 
Justice  that  it  ought  not  to  be  denied  unless 
in  virtue  of  legislation  admitting  no  other 
reasonable  construction.  A  Judgment  so  ren- 
dered does  not  expreea  the  real  purpose  of 
the  court  The  situation  It  presents  la  anal- 
ogons  to  that  arising  when  the  record  made 
does  not  conform  to  the  action  really  taken. 
It  is  as  necessary  that  a  speedy  remedy 
should  be  aCForded  in  the  one  case  as  in  the 
other.  In  many  states  a  mistake  of  fact  la 
recognized  as  an  independrait  ground  for  va- 
cating a  Judgment  after  the  term  has  lapsed. 
23  Gyc.  931;  16  Encyc.  PL  ft  Pr.  24&  Here 
authority  for  such  action  must  be  found,  if 
at  all,  und«r  t3ie  prorishm  tiiat  a  court  may 
vacate  or  modify  its  own  Judgmoit  "foe  mis- 
take, neglect  or  omission  of  the  dedc,  or  Ir- 
regularity in  obtaining"  it  Gen.  St  1901, 
•I  60H  Bubd.  &  Assuming  that  the  "mis- 
take" referred  to  In  the  language  gnoted  can 
only  be  that  of  the  clwk,  the  word  "Irregu- 
larity" must  be  given  a  broad  enough  mean- 
ing to  cover  a  case  where  the  court  has  act- 
ed upon  an  erroneous  understanding  of  the 
facte.  Snch  has  been  the  practical  construc- 
tion placed  upon  it  Small  v.  Donthitt,  1 
Kaa  335;  Toble  v.  Com'rs  of  Brown  County, 
20  Kan.  14;  Murphy  &  Bros.  v.  Swadner,  34 
Ohio  St  672.  A  specific  objection  Is  made 
to  the  order  opening  the  judgment  on  the 
gronnd  that  the  plaintiff  did  not,  as  required 
by  the  statute  (Gen.  St  1901,  S  6058;  Scbuler 
V.  Fowler,  63  Kan.  OS,  64  Pac.  1035),  make  a 
showing  that  he  had  a  valid  cause  of  action. 
His  affidavit  set  out  that  he  believed  he  had 
a  complete  defense  to  the  answer.  tJnder 
the  circumstances  of  the  case— the  real  Issue 
being  one  of  law — this  must  be  deemed  suffi- 
cient 

The  defendant  maintains  that  his  plea  of 
the  statute  of  limitation  was  good.  He  could 
not  however,  take  advantage  of  the  fact  that 
the  coupons  were  more  than  Ave  years  over- 
due unless  he  claimed  under  their  makers. 
Ordway  v.  Cowles,  45  Kan.  447,  25  Pac.  862. 
His  answer  was  silent  as  to  the  nature  of 
his  interest  In  the  land,  and  therefore  did 
not  show  that  he  was  not  In  privity  with 
the  mortgagors;  but  In  order  to  avail  him- 
self of  the  plea  that  the  mortgage  was  bar- 
red, he  was  required  affirmatively  to  show 
that  he  held  under  them.  Trust  Co.  v.  Par- 
ker, 65  Kan.  819,  70  Pac  892  ;  27  Cyc  1562. 
Inasmuch  as  he  did  not  place  himself  In  a 
position  to  assert  that  the  coupons  were  out- 
lawed, the  five  years'  statute  of  limitation 
did  not  protect  him.  If  he  did  not  claim 
through  the  morti^afcors,  the  fact  that  the  ac- 
tion accrued  five  years  before  It  was  brought 


was  no  defense.  In  that  caiffe  it  was,  as  to 
him,  in  effect  an  action  to  remove  a  cloud 
from  the  title,  and  the  statute  of  limitation 
was  not  applicable.  "It  is  an  a<^owledged 
branch  of  equity  Jurisdiction  to  remove 
clouds  from  the  title  at  the  suit  of  the  own* 
er  of  the  fee.  Such  owner  has  a  right  to  In- 
voke this  aid.  But  must  he  do  it  within  10 
years  after  the  commencement  of  the  cloud, 
or  may  he  do  It  at  any  time  dnring  Its  exist- 
ence while  he  continues  such  owner?  *  •  • 
This  Is  a  continuing  right  that  may  be  aa- 
serted  at  any  time  during  the  existence  of 
the  cloud;  never  barred  by  the  statute  of 
limitations  while  the  cloud  continues  to  ex- 
ist This  results  from  the  continuing  char- 
acter the  right  which  Is  equally  as  potent 
after  the  lapse  of  11  years  as  It  was  dnring 
the  first  10.**  Miner  v.  Betiunan  et  aL,  BO 
N.  Y.  837,  848.  "While  a  cause  of  action 
clearly  accrued  to  the  owner  of  real  proEH 
erty  in  possession  thereof  wbenerer  a  cloud 
upon  his  title  is  created  or  an  adverse  title 
asserted,  we  do  not  think  it  necessarily  fol- 
lows that  such  cause  of  action  accrues  then 
once  for  all,  so  as  to  start  the  atatuta  of  llm- 
itatitma  from  that  date.  A.  cloud  upon  a  title 
must  always  continue  to  c/panta  as  andi 
during  the  period  of  Its  existence,  and,  as  its 
effect  upon  the  title  continuing,  the  cause  of 
action  resting  on  the  right  of  the  owner  to 
have  it  removed  would  seem  to  be  continu- 
ing also,  and  to  be  available  at  all  times 
while  the  cloud  remains."  Batty  t.  City  of 
Hastings,  63  Neb.  26,  29,  88  N.  W.  139.  14a 
See,  also,  fimlth  v.  Matthews,  81  Cal.  120,  22 
Pac.  409;  Schoener  et  al.  v.  Llssauer  et  al., 
107  N.  Y.  Ill,  117,  18  N.  B.  741;  Anderson  v. 
Akard,  15  Lea  (Tenn.)  182;  Wagner  v.  Law, 
3  Wash.  St.  500,  28  Pac.  1109,  29  Pac.  92T, 
15  L.  R.  A.  784,  28  Am.  St  Rep.  56. 

The  dismissal  of  the  case  as  to  the  mort- 
gagors gave  rise  to  an  anomalons  situation. 
It  left  the  plaintiff  prosecuting  what  was 
nominally  the  foreclosure  of  a  mortgage 
without  the  mortgagor  or  any  successor  to 
his  title  being  a  party— with  no  defendant 
In  court  excepting  one  presumably  claiming 
under  an  adverse  title.  Such  a  proceeding 
could  only  be  In  effect  an  action  to  protect 
the  Hen  of  the  holder  of  the  mortgage — anal- 
ogous to  a  snlt  to  quiet  title.  Under  some 
circumstances,  a  remedy  of  that  kind  might 
be  necessary.  For  Instance,  before  an  action 
to  foreclose  a  mortgage  accrued,  a  tax  deed 
might  be  taken  out  good  on  its  face,  but  in 
fact  voidable.  If  the  mortgagor  refused  to 
act  probably  the  mortgagee  might  Invoke 
the  aid  of  a  court  of  equity  to  set  aside  the 
deed  before  the  passage  of  time  made  it  in- 
vulnerable. Possibly  conditions  not  disclos- 
ed by  the  petition  Justifled  the  plaintiff  in 
maintaining  a  separate  action  against  Rhea. 
But  he  failed  In  his  proof.  By  introducing 
the  coupons  In  evidence  he  sufficiently  show- 
ed that  be  owned  them,  and  their  execution, 
.  as  w^  aa  that  of  the  mortgage  and  bond. 
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was  admitted.  Bnt  he  made  no  attempt  to 
eatabUata  tbat  the  mortgagor  ever  had  anr 
title  to  the  mortgaged  property,  a  fact  that 
was  essmtlal  to  the  claim  of  a  lien  on  bla 
part  Therefore  he  made  out  no  case  what- 
eTer  and  was  not  entitled  to  the  judgment 
rendered,  or  to  any  other  Judgment,  against 
Rhea.  Ordway  t.  Cowles,  45  Kan.  447,  25 
Pac.  862. 

The  litigation  was  conducted  on  each  side 
with  such  finesse  that  the  court  Is  not  greats 
ly  enlightened  as  to  the  claims  of  either  par- 
ty. The  plaintiff  dlamlssed  the  mortgagors 
from  this  case,  and  so  left  It  to  proceed  with- 
out the  owner  of  the  fee — generally  regarded 
as  the  one  Indispensable  party  to  a  foreclo- 
sure suit  (Brltton  T.  Hunt,  9  Kan.  228) — prob- 
ably under  the  Impression  that  their  pres- 
ence in  some  way  made  the  statute  of  limi- 
tation a  menace,  possibly  for  fear  tbat  they 
might  answer  and  plead  It  The  defendant 
refrained  from  disclosing  the  nature  of  bis 
claim,  perhaps  because  by  doing  so  be  would 
bare  shown  afflrmatlTely  tbat  he  had  no 
standing  to  assert  that  the  coupons  were  out- 
lawed. Neither  gave  evidence  of  havlQg  any 
interest  in  the  property;  but,  as  the  burden 
of  proof  was  on'  the  plaintiff  rather  than  on 
the  defendant,  he  was  not  entitled  to  relief. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance berewitlL  All  the  Jnstii^  concurring. 


CITY  or  MADVlLIJlet  aL  T.  UOADYIIJUES 

8EWBB  GO. 
(Saprame  Conrt  of  Ooloxadow    Dea  6^  1909.) 

1.  APPKAL  AHD  BIBOB  <|  80*>—APPI4X^LE 

JuDGifBirT— ConDznonAi.  REUKr. 

Where,  pending  gno  warranto  by  the  dis- 
trict attorney  to  t«t  the  right  of  a  corporation 
malDtaining  a  sewer  system  in  a  city  to  continue 
operations,  the  corporation  sned  Uie  city  and 
its  officers  to  restrala  It  and  than  from  hinder- 
lag  the  corporation  In  its  work  of  excavating  in 
the  streets  to  remove  any  stoppage  in  the  sewer 
pipes,  or  to  cot  olf  private  consumers  refusing 
to  pay,  or  from  interfering  In  any  manner  in 
the  operation  of  the  system,  and  the  city  denied 
the  right  of  the  corporation  to  continue  the  op- 
enttion  €i  the  plant  and  plwded  the  quo  war- 
Tsnto  snit,  ana  declared  its  Intention  to  pre- 
vent the  corporation  from  excavating  In  the 
streets  with  a  view  of  protecting  the  public 
health,  a  judsment  for  the  <iorporation  with  a 
perpetual  injonctlon  as  prayed,  with  a  proviso 
that  It  should  not  be  taken  to  Interfere  with 
the  adjudication  of  any  rights  as  between  any 
or  either  of  the  parties  in  the  quo  warmnto 
suit,  was  final  and  appealable. 

[Bd.  Note^For  other  cases,  see  Appeal  and 
Error.  Cmt.  Dig.  IS  429,  432;  Dec.  Die.  1  80.*} 

2.  IwJtfiTCTiOH  (I  8*)— Is  Aid  or  Quo  War- 
RAirro— Maintknahcs  of  Status  Quo. 

A  dty  revoked  all  pennlta  granted  to  a 
corporation  maintaining  a  sewer  system  therein, 
and  prohibited  It  from  excavating  In  the  streets 
for  any  parpose.  Subsequently  quo  warranto 
was  Instituted  to  test  the  right  of  the  corpora- 
tion to  continue  Its  operations  in  the  city. 
Pending  the  suit  a  sewer  main  became  dogged 
and  a  menace  to  the  public  health.   The  city 


prevented  the  corporation  from  excavating  hi 
the  street  to  make  repairs  and  made  the  repairs 
Itself  without  any  Injury  or  expense  to  tb-)  cor- 
poration.  The  city  offered  to  agree  to  permit 
the  corporation  to  repair  leakages  In  pipes  un- 
der the  direction  of  the  city,  and  in  case  the 
sewers  should  be  adjudged  to  belong  to  the 
dty  it  would  pay  the  expense  therefor.  The 
coiporation  declined  the  offer,  and  sued  the  dty 
and  Its  officers  to  restrain  it  and  them  from 
Interfering  In  Its  woA  of  excavating  in  the 
streets  to  remove  stoppage  in  pipes,  or  to  dis- 
connect private  oonsumen  refusing  to  pay.  The 
patrons  at  the  coiporation  were  not  made  par- 
tin,  and  there  was  nothing  to  show  tbat  there 
were  any  contracts  between  the  corporation  and 
patrons  whereby  they  consented  to  allow  cut- 
ting oir  of  the  sewerage  connection  for  nonpay- 
ment of  rent  Held  that,  pending  the  quo  war* 
ranto  suit,  equity  would  as  nearly  as  possible 
maintain  the  status  quo,  and  the  dty  most  be 
restrained  from  taking  jnrisdictiOD  over  or  pos- 
session of  the  property  of  the  corporation  for 
the  parpose  of  operating  the  same  and  collect- 
ing revenue  therefrom, .  or  interferlni;  with  the 
corporation  in  the  (q>eratlon  thereof  except  to 
regulate  the  manner  of  the  operation  for  the 
protection  of  the  public  health,  and  the  corpora- 
tion must  be  restrained  from  disconnecting  any 
user  of  the  sewers  for  the  pnipoaa  ot  enfoielng 
rent  collections. 

[Ed.  Note.— For  other  cases,  see  Injuoctton, 
Cent  Dig.  S  8 ;  Dec.  Dig.  |  8.*] 

Campbell  and  GaUiert,  JJ..  dissenting. 

Bn  Banc  Appeal  from  District  Court,  Lake 
County;  George  W.  Allai,  Judges 

Actlcm  by  the  Leadvllte  Sewer  Company 
against  the  City  of  LeadvUle  and  others. 
From  a  Jndgmuit  for  plaJntUE,  defendants  ap- 
peal. Reversed  In  part,  and  modified  and  ex- 
tended. 

John  A.  Bush  and  H.  B.  Poidery,  for  ap- 
pellanta.  John  A.  Swing,  for  app^Ie& 

HILL,  J.  It  appears  that  there  were  no 
sewers  In  the  dty  of  Leadvllle  prior  to  the 
year  1886,  at  which  time  the  appellee  was  in- 
corporated under  the  laws  of  Colorado  with 
a  capital  stock  of  $10,000.  Its  objects  as  set 
forth  In  its  articles  of  incorporation  were  "to 
construct,  own,  operate  and  maintain  sewers 
and  drains  for  sewer  purposes  In  and  about 
the  of  LeadTlUe.  •  •  ♦ "  Ita  corpo- 
rate exlstMice  was  ttxsA  at  20  years. 

August  6,  1880^  appellee  applied  to  the  city 
council  of  Leadvllle  for  permission  to  run  and 
operate  sewers  through  certain  streets  and  al- 
leys of  the  dty.  Purstunt  to  said  applica- 
tion, the  dty  conncll,  by  motion,  granted  or 
attempted  to  grant  the  permission  prayed  for, 
and  thereafter,  relying  upon  this  permission, 
appellee  constructed  a  sewer  system  In  some 
of  the  streets  and  alleys  of  the  cltj,  and  sun- 
dry properties  were  connected  with  It  upon 
the  payment  of  certain  rates  fixed  by  the  ap- 
pellee^ It  ippeRTB  tbat  at  that  time  the  stock- 
holders, or  most  of  them,  were  property  own- 
ers, and  the  same  rate  vras  charged  them  as 
others.  At  four  difFer«it  tlmra  thereafter 
(the  last  being  Id  1891)  the  appellee  applied 
to  and  received  from  the  dty  council  permis- 
sion to,  and  did,  constmct  and  extend  sewers 
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upoD  other  streets  and  alleys,  and  nltlmately 
tbe  system  covered  a  number  of  streets  and 
all^,  principally  In  tbe  business  section, 
and  numerous  citizens  connected  tbelr  prop- 
erties and  paid  tbe  rates  prescribed  by  the 
sewer  company.  No  ordinance  was  passed 
granting  or  attempting  to  grant  to  the  appel- 
lee any  franchise,  and  the  only  right  It  had 
(if  any)  for  its  use  of  tbe  streets  and  alleys 
was  secured  through  the  permits,  which  were 
indefinite  as  to  time.  The  only  evidence  on 
the  subject  Is  the  records  of  tbe  city,  which, 
as  to  the  first  permit  states:  "A  petition  of 
the  Leadville  Sewer  Company  asking  permis- 
sion to  mn  and  operate  a  sewer  was  read. 
•  •  •  On  motion  •  •  •  the  petition 
was  granted  on  condition  that  the  work  be 
prosecuted  under  the  direction  of  the  com- 
mittee on  streets.  ♦  •  •  Motion  carried." 
The  permits  for  extensions  were  similar.  The 
only  ordinances  enacted  concerning  the  sub- 
ject were  those  regulating  the  method  by 
which  the  streets  and  alleys  might  be  excavat- 
ed for  tbe  laying  or  repairing  of  water,  sew- 
er, and  other  pipes.  Up  to  tbe  time  of  this 
Mai  no  other  sewer  system  of  any  conse- 
auence  was  provided,  and  a  large  portion  of 
tbe  city  was  without  sewers. 

When  the  corporate  «lstence  of  the  appel- 
lee nplred  In  1006,  renewal  certificates  were 
made  by  Its  officers  for  another  20  years,  and 
It  continued  to  0[>erate  a;nd  maintain  Its  sys- 
Um,  wltbont  objection  by  the  city,  until  Feb- 
niary  11,  1908,  when  .the  city  council,  at  a 
regular  meeting,  passed  the  following  resolu- 
tion: "Resolved,  by  tbe  city  council  of  the 
city  of  LeadvUle,  that  all  permits  or  licenses 
of  every  kind  and  character  heretofore  grant- 
ed to  the  Leadville  Sewer  Company  be  and 
the  same  are  hereby  revoked,  set  aside  and 
annulled,  and,  further,  that  the  said  the 
Leadville  Sewer  Company  shall  not  be  per- 
mitted to  make  any  excavation  of  any  kind 
in  any  of  the  streets,  alleys  or  public  places 
of  the  city  of  Leadville  for  any  purpose,  nor 
shall  said  company  be  permitted  to  charge 
any  inhabitants  of  said  for  any  sewer 
connection  or  service  as  this  dty  does  not 
recognize  In  any  manner  any  rights  of  any 
kind  \n  the  said  the  LeadvUle  Sewer  Compa- 
ny In  or  to' any  sewer  in  said  city,  or  in  or  to 
any  chaises  for  the  use  of  the  same,  but  here- 
by expressly  repudiates  tbe  same."  Thereaft- 
er, and  until  tbe  brli^rlng  of  this  action,  the 
appellee  ceased  to  excavate  in  the  streets  and 
alleys  for  the  purpose  of  disconnecting  con- 
sumers, although  some  of  its  patrons  refused 
to  make  fnrttiar  payment  for  tbe  use  of  tbe 
sewers. 

In  March,  1908,  a  quo  warranto  suit  was 
Instituted  in  the  district  court  of  Lake  coun- 
ty by  the  district  attorney  to  test  the  rights 
of  the  appellee  to  continue  Its  operation  in 
the  streets  and  alleys  of  the  dty,  and  to  de- 
termine the  property  right  to  the  sewer  pipes. 
The  claim  was  that  tbe  appellee  was  exerds- 
ing  these  rights  without  due  warrant  or  au- 
thority of  law,  tt  having  no  audi  rights  and 


never  having  had.  Tbe  sewer  pipes,  being  a 
part  of  the  realty,  were  not  the  property  of 
the  appellee;  but  belonged  to  the  dty  for  the 
use  and  benefit  of  Its  inhabitants.  The  quo 
warranto  suit  Is  still  pending  and  undeter- 
mined. Matters  thus  dragged  along  until  on 
or  about  May  28,  1908,  when  tbe  main  sew^ 
on  Harrison  avenue  (the  prlndpal  street  of 
tbe  dty)  became  clogged,  and  It  was  contend- 
ed by  the  dty  that  its  condition  thus  became 
a  menace  to  the  heal  th  of  its  inhabitants.  Tbe 
appellee  took  no  steps  to  remove  the  same  un- 
til June  1st,  when  it  commenced  to  excavate 
In  tbe  street  for  that  purpose,  but  was  pre- 
vented from  finishing  by  the  officers  of  the 
dty,  who,  at  the  expense  ot  the  dty,  ouployed 
men  to  excavate  and  remove  tbe  clog  and  re- 
pair the  sewers,  which  was  done  without  In- 
Jury  or  expense  to  the  appellee,  and  the  woA 
was  finished  prior  to  the  Issuance  of  the  tem- 
porary restraining  order  in  this  action.  Tbe 
dty  disclaimed  any  intention  of  doli^  any- 
thing to  injure  or  damage  the  sewers,  but 
proposed  to  continue  the  enforcement  of  Its 
resolution  in  prohibiting  the  appellee  from 
excavating  in  the  streets  of  the  dty. 

In  making  the  repairs,  It  appears  the  dty 
requested  the  agents  of  the  appellee  to  fur- 
nish the  materials,  which  they  refused  to  do. 
Also,  the  dty,  through  its  officials,  ofTereil 
and  agreed  with  the  appellee  to  enter  Into  an 
agreement  In  substance  that  in  case  of  any 
stoppage,  breakage,  or  leakage  in  the  pipes 
thereafter  they  should  be  repaired  under  the 
direction  of  the  mayor,  the  men  who  were 
then  employed  by  the  appellee  to  have  tbe 
preference,  If  they  desired,  in  performing  such 
services,  and  In  case  tbe  sewers  should  he  ad- 
Judged  to  be  the  property  of  the  dty.  It  to 
pay  the  entire  expense  of  such  labor;  nd- 
ther  party  to  wain  any  rights  in  the  quo 
warranto  action  on  account  of  such  agree- 
ment, the  object  evidently  being  to  prevent 
anything  from  bappoiing  which  would  endan- 
ger the  public  health.  But  the  appellee  de- 
clined and  instituted  this  suit  against  the 
dty,  Mr.  Bose  (Its  mayor)  and  other  officials, 
to  restrain  It  and  them  from  Interfering  or 
hindering  It  in  its  work  of  excavating  in  the 
streets  and  alleys  for  tbe  purpose  of  removing 
any  stoi^ge  in  its  sewer  pipes,  or  for  the 
purpose  of  cutting  off  and  disconnecting  pri- 
vate consumers  who  refused  or  neglected  to 
pay,  or  from  Interfering  In  any  manner  In. 
its  operation  of  the  sewers  or  sewer  pipes,  etc: 

In  Its  answer  the  city  dmled  tbe  appellee's 
right  to  continue  the  opwatlon  of  ite  plant; 
claimed  it  was  a  trespasser  In  the  streets; 
pleaded  the  pendency  of  the  quo  warranto 
suit  to  test  Ito  right  to  continue  and  the 
prayer  therein  that  the  sewers  be  decreed  to 
be  the  property  of  the  dty,  which  action  was 
undetermined;  claimed  that  tbe  appellee  and 
Ite  agents  were  attempting  to  defeat  a  trial 
of  that  cause;  declared  iheit  IntentlMi,  In  or> 
der  to  protect  the  public  health,  to  coatlDi>e» 
unless  enjoined,  to  prevmt-tbe  an>^lae  fnnu 
excavating  In  the  streete  and  all^;  claimed 
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tbat  appellee  had  notice  ot  the  Teeolntltm  of 
February  11th,  and  tbat  It  compiled  there- 
with until  June  1,  190S,  and  subBtanttally 
set  forth  the  facts  as  hereinbefore  stated. 
Decree  was  rendered  In  favor  of  the  plaintiff 
with  a  p^petual  injunction  as  prayed,  with 
a  proviso  that  It  should  not  he  taken  to  In- 
terfere wltb  tbft  adjudication  of  any  rights 
as  between  any  or  either  of  the  parties  in 
the  quo  warranto  suit  then  pending;  from 
which  judgment  the  city  and  Its  officials  hare 
appealed  to  this  court 

It  Is  contended  by  the  appellants  tbat  the 
appellee  had  no  right  to  ccmtlnTiet  or  any 
lawful  authority  to  perform  any  ot  the  acts 
which  It  had  performed  In  the  past,  and,  in 
any  erent,  audi  an  extreme  and  exceptional 
case  is  not  presented  as  calls  for  the  Intov 
terence  of  a  court  of  equity.  Tbey  contend 
that  the  case  of  Wuver  et  al.  t.  Canon  Sew< 
er  Oo^  18  Cola  App.  242,  70  Pac  968,  la  con- 
trolling, wberehi  it  Is  held  that  subdlvlalon 
10  ot  section  4408,  Ulns'  Ann.  St,  having  em- 
powered municipal  corporations  to  omstruct 
B6w«s  and  to  regulate  their  use,  and  having 
provided  a  method  by  which  the  cost  ot  th^r 
constmctlon  may  be  defrayed,  this  mode 
must  be  followed;  ownership  and  control, 
weept  in  the  muoic^ality,  would  be  IncoUf 
adMent  with  its  terms  and  an  ordinance  at* 
tonptlng  to  do  otbowise  was  rcid.  They 
further  contend  that  as  tlie  appellee  had  no 
lawful  right  at  any  time  to  place  any  of  its 
pipes  in  the  streets  and  all^  of  tbe  city  or 
operate  sewers  therein,  as  under  our  statutes 
no  such  rl^t  could  be  ctmferred  upon  it,  it 
was  at  all  times  a  trespaBser,  and  upon  ac- 
count thereof  the  sewer  pipes  became  a  part 
of  the  realty  and  are  the  property  of  the  cil7 
tm  the  use  and  benefit  ot  Its  inhabitants. 

It  Is  contended  by  the  appellee,  first,  tbat 
tinder  tiie  seventh  subdivldon  of  the  eev* 
enth  paragrairti  of  sectim  4403,  Mills'  Ann. 
St.,  the  power  exiatM  In  the  city  council  to 
grant  the  permits  under  which  It  operates; 
that  the  Weaver  Case,  supra,  being  a  con- 
struction of  the  teatii  subdivision  only,  did 
not  undertake  to  construe  the  other  snbdlvl- 
stems;  that  If  it  did  there  would  only  be  a  de- 
fective power  in  the  city  to  make  the  grant; 
that  in  such  case  the  corporation  having 
made  it  should  be  bound  by  it,  having  tbe 
benefit  and  having  induced  a  party,  relying 
on  its  promise,  to  spend  money  and  perform 
Its  part  by  the  execution  of  its  contract  and 
to  continue  to  do  so  for  many  years;  ihat  a 
court  of  equity  may  mold  its  decree  to  tbe 
same  sitd  under  like  conditions,  and  that  the 
dty  should  be  estopped  from  attempting  to 
Interfere  with  this  right  The  furtlier  con- 
tention is  made  that  the  sewer  is  a  private 
system  constructed  {Hrlncipally  for  the  bene- 
fit of  its  stockholders  In  that  all  use  is  al- 
lowed by  contract  only;  that  no  effort  Is 
made  to  force  any  one  to  connect  with  It 
and  tbat  for  these  reasons  it  Is  not  prohibited 
by  the  statutes;  that  it  has  an  absolute  right 


to  continue  the  operation  of  its  plant  in  the 
streets  and  alleys  of  the  city  and  to  excavate 
therein  for  tbe  purpose  of  making  repairs,  as 
well  as  to  disconnect  all  users  who  refuse  to 
pay  the  schedule  rates  for  such  service.  The 
Judgment  in  this  case  was  final.  The  parties 
to  it  are  different  from  those  to  the  quo  war^ 
ranto  suit,  and,  according  to  the  language  of 
the  judgment  here,  it  is  to  remain  in  force 
forever  with  tbe  one  proviso  "that  it  shall 
not  be  taken  to  interfere  vplth  tbe  trial  or 
adjudication  of  any  rights  between  the  par- 
ties  hereto  In  the  quo  warranto  action." 

Tbe  appdlee,  plalntifT  in  this  suit,  did  not 
mention  in  its  petition  the  existence  of  the 
quo  warranto  suit  The  prayer  was  for  a 
recognition  of  Its  alleged  l^al  rights  and  for 
an  injunction  allowing  it  to  continue  operat- 
ing Its  plant  in  the  streets  and  all^  ot  the 
city  In  the  mannw  deirired  ^  it,  perpetually. 
We  know  of  no  way  that  the  appellants  could 
have  this  judgment  reviewed  othor  than  1^ 
appeal  from  It,  or  fay  writ  of  error.  It  it  waa 
intended  to  be  purely  interlocutory,  and  only 
reviewable  In  connection  with  the  final  jndg> 
ment  in  the  quo  warranto  action,  to  which 
the  cif7  and  other  appellants  were  not  pai^ 
ties,  and  had  tbe  appellee  so  desired,  it  was 
Its  duty  to  have  adced  the  court  to  have 
brought  Into  tbat  case  all  necessary  partlea, 
and,  having  an  the  parties  In  the  suit  In 
which  the  final  judgment  was  to  be  entered, 
there  to  have  secured  sndi  temporary  rdlet 
as  it  was  entitled  to.  Instead  ot  bringing  this 
suit  Not  having  done  so,  ve  do  not  think 
It  can  be  heard  to  complain  of  a  review  tit 
the  final  judgment  in  this  action. 

In  VIckery  v.  Wllstm  et  al.,  40  Gola  4S0t  80 
Paa  1084>  it  was  held  that  tbe  Legislature^ 
by  the  otactment  of  section  280  of  our  OItH 
■Oode,  j^vided  a  special  remedy  by  wlilch 
the  validity  of  a  franchise  may  be  tested  (If 
any  is  in  dispute);  the  anrellants  having 
pleaded  and  the  record  faily  showing  the 
pendency  of  such  an  action  undetermined. 
The  only  question  necessary  to  be  determined 
here.  In  order  not  to  encroach  npm  the  ques- 
tions involved  in  the  quo  warranto  suit  Is, 
Was  the  appellee  entitled,  In  an  equitable 
proceeding  (instituted  aftw  tbe  pendency  ot 
the  quo  warranto  suit)  to  have  tbe  dty  and 
its  officials  restrained  from  preventli^  the 
appellee  from  excavating  In  tbe  streets  and 
alleys  of  the  city  for  tbe  purpose  of  enforcing 
payment  by  Its  patrons  for  4:be  use  of  Its  sew- 
er service,  or  for  the  putpoaes  of  keeping  the 
sewers  in  proper  repair  as  a  going  plant  by 
the  all^atlons  In  Its  pleadings  that  the  city 
was  bankrupt  (though  no  such  claim  was 
made  against  tbe  Individual  defendants)  and 
that  appellee  would  be  put  to  a  multiplicity 
of  suits,  would  suffer  Irreparable  damage, 
etc.? 

The  authorities  seem  to  concur  In  saying 
that  a  writ  of  Injunction  should  never  be  Is- 
sued against  a  municipal  corporation  unless 
the  right  and  power  are  free  from  doubt 
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large  number  of  dtlznis  refiued  to  pay  flie 
rate  donanded,  claiming  th^  were  problb* 
itlT^  yet  tliat  upon  accoant  of  sanitary  om- 
ditlons  It  was  necessary  that  their  pr(^)er* 
ties  have  the  use  of  the  sewers,  would  any 
court  hesitate  in  Bach  a  case,  pending  a  de- 
termination at  that  Question  under  proper 
conditions,  to  prerent  sudi  dlsconnectlOQ  un- 
til the  matter  was  finally  disposed  of?  Re- 
sides, one  of  the  most  forciUa  argmnents 
presented  by  connsd  for  appdlee  In  justifi- 
cation of  the  original  construction  of  this 
sewer  by  a  private  corporation,  In  Ihe  man- 
wr  It  was  done,  as  w^  as  Its  future  main- 
tenance under  these  conditions,  was  the  great 
necessity  for  the  protection  of  the  public 
health  and  that  it  was  necessary  to  have  con- 
nected with  tills  Bewet  system  some  of  the 
very  properUes  ^ich'  it  is  now  seeing  to 
disconnect  over  the  protest  of  the  offldals 
of  the  dty,  and  whldi  the  Injunction  grant- 
ed to  It  by  Oie  lower  court  expressly  allowed 
it  to  do  for  an  Indefinite  peiiod  In  the  future, 
or  at  Least  until  the  rights  of  the  parties 
are  determined  In  the  quo  warranto  ^oceed- 
Ing,  which  suit,  although  Instituted  prior  to 
the  brln^g  of  this  action.  It  was  'admitted 
at  the  time  of  the  first  oral  argummt  here 
of  this  cause  was  not  th&a.  at  Issue  In  the 
lower  court,  but  pending  a  settlement  of  the 
pleadings ;  which  action  it  Is  to  be  regretted 
coald  not  have  been  speedily  tiled  soon  aft- 
er its  institution  so  as  to  have  BT<^ded  any 
danger  to  the  public  health  or  delay  in  the 
disposition  of  the  Important  questions  there- 
in involTed. 

It  is  proper  to  state  that  prior  to  the  ap- 
parent  truce  in  connection  with  this  matter, 
since  the  records  were  lodged  in  this  court 
pending  a  hearing  upon  an  application  to 
modify  the  Injunction,  which  was  filed  here 
December  12,  190%  it  was  alleged  in  that 
ai^llcatlon,  and  stands  undisputed,  that  the 
appdlee  was  then  actively  engaged  in  dis- 
connecting and  attempting  to  disconnect  the 
laterals  of  about  70  private  consumers  frun 
the  main  aenrer  system,  so  that -the  persons 
thus  cot  off  and  tbelr  premises  are,  and 
would  b^  left  without  any  eewer  fiicllltles. 
It  Is  not  necessary  for  this  court  to  be  totd, 
under  such  ctmdltlons  In  a  like  Lead- 
vllle,  ctmsldaing  Its  location,  etc,  that  the 
result  would  tberttoy  endanger  not  only  the 
health  of  the  persons  so  cut  oft,  but  also,  to 
a  great  extent,  the  health  of  the  Inhabitants 
of  the  entire  city- 
It  was  also  alleged  and  supported  by  affl- 
davlta,  which  stand  undlspnted,  that  there 
then  existed  In  the  city  of  Leadville  contagi- 
ous and  infectious  diseases  which  would  be, 
and  are,  encouraged  In  their  speed  by  the 
unsanitary  conditions  which  would  occur  by 
the  actions  of  the  appellee  if  allowed  to  con- 
tinue in  the  disconnection  of  such  Inhabit- 
anto  and  In  prohibiting  those  disconnected 
from  being  reconnected.  It  was  further  al- 
leged, and  stands  uncontradicted,  that  since 
the  rendition  of  said  decree,  without  secur- 
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lug  permits  tram  tba  ms^or  and  dty  coundl 
as  by  ordinance  required,  the  appellee  b^n 
to  dig  up  the  streets  and  make  enavatitms 
therdn  in  vldatlon  of  the  terms  of  the  ordi- 
nances of  said  city  for  the  purpose  ot  discon- 
necting certain  users  of  the  sewers  under 
the  claim  that  the  decree  and  Injunction  Is- 
sued In  the  above-entitled  cause  gave  It  the 
right  and  power  so  to  do.  It  Is  proper  to 
state  further  that  since  this  actlcm  vras  lodg- 
ed in  this  court  its  files  show  that  on  or 
about  December  12,  1008,  the  state  of  Colo- 
rado and  the  State  Board  of  Health,  through 
the  then  Attorney  General,  appeared  In  this 
bdialf  and  called  the  attention  of  this  court 
to  the  threatened  unsanitary  condition  of 
the  city  of  Leadville  on  account  of  the  con- 
troversy involved  herein,  and  that  the  same 
became  and  was  a  menace  to  the  public 
health  of  that  city,  and  they  joined  In  the 
request  that  time  be  shortened  for  briefs, 
and  that  the  case  be  advanced  to  the  earliest 
possible  hearing  and  determination.  The  rec- 
ord further  shows  that  on  March  4,  1909,  the 
state  of  Colorado  and  the  State  Board  of 
Health,  by  the  then  Attorney  General,  for 
the  reasons  above  stated,  again  appeared  and 
joined  in  the  request  and  motion  that  the 
cause  be  advanced  to  a  speedy  hearing.  So 
that  In  addition  to  the  officials  of  the  dty  we 
have  these  departments  of  the  state  at  two 
different  times,  through  two  Attorneys  Gen- 
eral, appearing  and  praying  for  a  speedy  de- 
termination of  the  controversy  upon  account 
of  the  sanitary  conditions  at  Leadville  and 
the  great  danger  threatening  the  public 
health  there. 

We  do  not  understand  It  to  be  the  inten- 
tion of  the  city  to  assume  jurisdiction  and 
ownership  over  this  property  at  this  time  for 
the  purposes  of  collecting  the  revenues  to  be 
derived  from  its  use,  or  that  there  is  any 
serious  contention  involved  necessary  to  be 
determined  here,  other  than  the  right  of  the 
dty  to  prevent  the  digging  up'  of  Its  streets 
and  alleys  by  the  appellee  for  the  purpose  of 
disconnecting  private  users  in  order  to  en- 
force Its  collections.  But  the  record  disclose 
that  the  city  refused  to  allow  the  appellee 
to  complete  its  repairs  to  the  sewer  pU>ea 
after  it  had  b^n  them,  although  they  were 
finished  by  the  dty  prior  to  the  issuance  of 
the  temporary  restraining  order. 

However,  the  resolution  passed  the  dtr 
council  in  effect  denies  to  the  appellee  the 
right  to  mske  any  excavation  for  any  pur^ 
poses  for  repairs,  or  to  keep  it  In  a  sanitary 
condition,  even  landing  the  disposition  of 
the  quo  warranto  suit  The  appellee  baa 
bem  operating  the  plant  for  a  long  time,  « 
portion  of  It  for  about  22  years,  with  the 
knowledge  and  consent  of  the  dty,  ivlilcli. 
recognized  there  was  a  difference  of  <^lnIou 
existing  between  the  parties  as  to  both  the 
law  and  the  facts  having  caused  to  be  in* 
Btltuted  the  quo  warranto  action  to  have  the 
alleged  rights  of  the  appellee  declared  void. 
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otmtrary.  Town  of  Dnrango  t.  Fennlngtoa, 
8  Cola  257.  7  Pac.  14;  Smltb  Canal  or  Ditch 
Oa  r.  0it7  of  Denver,  20  Colo.  84,  8S  Pac. 
844;  Saner  r.  Town  of  OlUett  et  al.,  20  Colo. 
App.  866,  78  Pac.  1068;  SuIUvan  et  aL  t. 
Clt7  of  LeadrUle^  U  Cola  483,  18  Pac  736;^ 
People  ex  reU  t.  9  Cola  80^  10  Pac.  641. 
If  the  rale  were  otherwise  then  all  statu- 
tory and  conatltntlonal  restrictions  npon  the 
authority  of  municipal  offlclala  could,  under 
certain  conditions,  be  avoided  by  the  plea  of 
estoppeL  The  former  mllnBS  of  this  court 
appear  to  have  received  the  approval  of  the 
great  weight  of  authorities.  State  ex  rel.  t. 
Uurptay.  134  Mo.  648;  SI  S.  W.  784,  34  S.  W. 
61,  85  S.  W.  1182,  84  L.  B.  A.  369,  56  Am. 
St  Rep.  616;  Trester  t.  City  of  Sheboygan, 
87  Wis.  496,  58  N.  W.  747;  Dullanty  v.  Town 
of  Vaughn,  77  Wis.  88,  45  N.  W.  1128 ;  Cedar 
Haiiids  Water  Co.  v.  City  of  Cedar  Baplds, 
117  Iowa,  260,  00  N.  W.  746;  Bangor  Tp.  et 
al  V.  Bay  City  Co.,  147  Mich.  165,  110  N. 
W.  490,  7  U  B.  A.  (N.  S.)  1187,  118  Am.  St. 
Bep.  546;  Packard  v.  Hayes  et  al..  04  Md. 
283,  51  Atl.  82;  City  of  Eufaula  v.  McNab, 
C7  Ala.  688.  42  Am.  R^.  118;  Logansport 
Ry.  Co.  V.  City  of  Logansport  (O.  C.)  114 
Fed.  688;  Davis  v.  Mayor,  etc.,  of  New  York, 
14  N.  Y.  606,  67  Am.  Dec.  186;  Ashland  t. 
C.  &  N.  W.  Ry.  Co.,  105  Wis.  398,  80  N.  W. 
1101;  Cleveland  v.  Cleveland  By.  Go.  et  al. 
(C.  a)  08  Fed.  118;  Underground  B.  R.  Co. 
T.  City  of  New  York  (C.  C.)  116  Fed.  962;  Blee 
V.  C,  B.  &  N.  By  Oa.  80  111.  App.  481 ;  Com- 
monwealth V.  Brie  R.  B.  Co.  27  Pa.  339,  67 
Am.  Dec  47L 

It  follows  that  the  dty  council,  in  the  first 
instance,  having  no  authority  to  grant  such 
permission  for  the  disconnection  of  private 
consumers  to  the  injury  of  the  public  health, 
no  act  of  its  officials  by  acquiescence  there- 
in for  a  great  many  years,  or  otherwise,  will 
estop  it  from  dei^rh^  to  the  appellee  the 
right  to  continue  the  use  and  mjoyment  of 
such  a  privilege,  it  Is  true  some  dtlzens 
refused  to  p^y,  but  serious  contentions  ex- 
isted. The  city  claims  ownership  to  the 
property  for  the  use  of  its  inhabitants,  It 
claims  the  SKiellee  had  no  right  to  continue 
Its  use,  and  In  this  claim  It  appean  to  have 
the  snnwrt  of  our  Court  of  Appeals  in  the 
Weaver  Case,  supra,  If  applicable. 

A  quo  warranto  suit  had  been  instituted; 
the  feeling  was  evidently  blttor.  Under  these 
conditions  a  court  of  equity  was  not  Justified 
in  doing  anything  further  than  preventing  a 
destruction  of  the  property  and  keying  mat- 
ters in  statu  QUO  during  the  pendency  of  the 
other  action.  We  think  the  requirements  of 
the  dty  that  the  repairs  be  made  under  the 
supervision  of  the  mayor,  or  any  other  of- 
ficer to  be  selected  by  it^  a  reasonable  regula- 
tion under  the  conditions  shown  to  exist 
bera 

It  Is  true  It  Is  claimed  that  the  dty.  by 
the  passage  of  the  resolution  and  by  the  ac- 
tions of  its  officials,  caused  a  large  number 
of  an>ellee*i  patrons  to  discontlnne  payment 


and  without  the  rl^t  to  disconnect  them  It 
would  result  In  Irreparable  damage  to  ap- 
pellee, a  multiplldty  of  suits,  etc.  The  only 
evidence  to  that  effect;  other  than  the  pas- 
sage of  the  resolution,  being  the  evidence  of 
the  vice  president  and  general  manager  jf 
appeUee,  who  testified  that  he  recenUy  .asked 
four  property  ownm  for  rent,  and  the  sub- 
stance of  the  conversation  was  tb^  said  "dty 
was  going  to  protect  them  and  they  would  not 
pay.**  No  evidence  was  offered  to  show  that 
any  of  the  appdlants— the  officials  of  the  dty 
who  committed  the  acts  complained  of— were 
Insolvent,  and  the  evidence  offered  as  to  the 
city's  financial  condition  was  insuffident  to 
show  that  it  could  not  respond  in  damages 
for  any  temporary  loss  (if  any)  occasioned  to 
the  appdlee;  If  it  is  right  in  its  contention 
that  ft  had  a  lawful  right  to  continue  Its  use 
and  enjoyment  of  the  streets,  which  It  would 
be  compelled  to  establish  before  It  could  re- 
cover as  against  the  dty,  and  the  lOiowlng 
made  was  certainly  Insuffident  to  establish 
any  irreparable  damages  and  not  suffident 
undev  any  line  of  reasoning  to  overcome  the 
dty*s  duty  to  protect  the  public  beslth  of  Ihi 
inhabitants. 

The  adions  of  the  dty  in  the  passage  of 
the  resolution  and  its  attempts  to  enforce  It 
could  in  no  way  prevent  the  appellee  from 
Instituting  suits  against  its  patr<mB  for  the 
enforcemait  of  all  legal  rights  (If  any)  which 
It  had  under  its  contracts.  The  effed  of 
preventing  it  temporarily  from  disconnecting 
private  consumers  In  the  streets  and  alleys 
of  the  dty  for  sanitary  purposes  is  not  the 
takliv  of  property  without  doe  process  of 
law.  but  Is  simply  dedaring  the  manner  in 
whldi  It  shall  operate  and  maintain  this 
property  In  the  streets  and  alleys,  which  un- 
questionably belong  to  the  dty;  the  only 
right  claimed  by  the  appellee  Is  a  privilege 
or  easemoit  to  enjoy  the  use  of  its  property 
(to  wit,  its  sewer  pipes)  In  the  streets  and 
alleys,  whldk  privilege  had  newt  yet  been 
sanctioned  by  the  dlgni^  of  an  ordinance. 
That  a  man  can  do  with  his  property  as  he 
pleases  at  all  times  Is  subject  to  many  qual- 
ifications in  all  dvlllzed  nations.  Inasmuch 
as  the  dty  dlsdalms  any  Intention  of  at- 
tempting any  destruction  of  the  property,  or 
of  doing'  anything  more  than  that  whidi 
would  be  necessary  to  maintain  Its  sanitary 
condition  during  the  pendency  of  the  quo 
warranto  suit,  such  act  could  not  affect  the 
rl^ts  of  the  appeUee  upon  Its  contracts,  if 
they  were  otherwise  enforceable. 

No  evidence  was  offered  tending  to  show 
that  any  patron  of  the  appdlee  was  lusol- 
vmt,  unable  to  pay  or  refused  to  pay  for 
any  oth&t  reason  than  that  the  appdlee  had 
no  right  under  the  law  to  continue  to  op- 
erate its  plant  and  colled  revenue  ther^or 
in  the  dty,  which  position  was  also  taken 
and  sanctioned  by  the  dty  relying  upon  the 
ruling  in  the  Weaver  Case,  supra,  dedded 
by  our  Court  of  Appeals.  Suppose  the  con- 
tention was  upon  the  rate  question,  and  a 
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large  number  of  dUzens  refused  to  pay  the 
rate  demanded,  claiming  they  were  prohlb- 
Itlve^  jet  that  upon  account  of  sanitary  con- 
dlUcnu  It  was  necessary  tbat  their  proper- 
ties have  the  use  of  the  sewers,  would  any 
court  hesitate  In  such  a  case,  pending  a  de- 
termination of  that  question  under  proper 
condltlonB,  to  prermt  mch  disconnection  un- 
til the  matter  was  finally  disposed  of?  Be- 
sides, one  of  the  most  forcible  ai:gnment8 
presented  connsedi  for  appdiee  In  Justifi- 
cation of  the  original  construction  of  this 
sewer  by  a  private  corporation.  In  the  man- 
ner It  was  d(me,  as  well  as  its  future  main- 
tenance under  these  conditions,  was  the  great 
necessity  for  the  protection  of  the  public 
health  and  tiiat  It  was  necessary  to  have  con- 
nected with  this  sewor  system  some  of  the 
very  properties  which'  it  Is  now  seeing  to 
dl«»nnect,  over  the  protest  of  the  offldals 
of  the  dty,  and  whldi  tiie  in  J  unction  grant- 
ed to  It  by  the  lower  court  expressly  allowed 
It  to  do  for  an  indefinite  period  In  the  future, 
or  at  least  until  the  righto  of  the  parties 
are  determined  In  the  quo  warranto  proceed- 
ing, which  suit,  although  Instituted  prior  to 
the  bringing  of  this  acttou.  It  was  'admitted 
at  the  time  of  the  first  oral  argument  here 
of  this  cause  waa  not  then  at  issue  in  the 
lower  court,  but  pending  a  settlemoit  of  the 
pleadings ;  which  action  it  Is  to  be  regretted 
could  not  have  been  speedily  tried  soou  aft- 
er its  institution  so  as  to  have  av(rfded  any 
danger  to  the  public  healfli  or  delay  in  the 
disposition  of  the  important  questions  there- 
in involved. 

It  is  proper  to  state  that  prior  to  the  ap- 
parent truce  in  connectloa  with  this  matter, 
since  the  records  were  lodged  In  this  court 
pending  a  hearing  upon  an  application  to 
modify  the  Injunction,  which  was  filed  here 
December  12,  1908,  It  was  alleged  In  that 
application,  and  stands  undisputed,  that  the 
appellee  was  then  actively  engaged  in  dis- 
connecting and  attempting  to  reconnect  the 
laterals  of  about  70  private  consumers  ttom 
the  main  sewer  system,  so  that  the  persons 
thus  cut  off  and  their  pronlses  are,  and 
would  be,  1^  without  any  sewer  fiicUltles. 
It  Is  not  necessary  for  this  court  to  be  told, 
under  such  conditions  in  a  city  llbe  Lead- 
vllle,  considering  Ite  location,  etc.,  tbat  the 
result  would  therdiy  endanger  not  only  the 
health  of  the  persons  so  cut  off,  but  also,  to 
a  great  extent,  the  health  of  the  InbabiUnte 
of  the  entire  dty. 

It  was  also  alleged  and  supported  by  affi- 
davits, which  stand  undisputed,  that  there 
then  existed  in  the  city  of  Leadville  contagi- 
ous and  Infectious  diseases  which  would  be, 
and  are,  encouraged  in  their  speed  by  the 
unsanitary  conditions  which  would  occur  by 
the  actions  of  the  appellee  If  allowed  to  con- 
tinue in  the  disconnection  of  such  Inhabit- 
ants and  In  prohibiting  those  disconnected 
from  being  reconnected.  It  was  further  al- 
leged, and  stands  uncontradicted,  tbat  since 
the  rendition  of  said  decree,  without  secur> 


Ing  permlte  from  ttie  mayor  and  city  coundl 
as  by  ordinance  required,  the  appellee  began 
to  dig  up  the  streeto  and  malce  fficcavations 
therein  in  violation  of  the  terms  of  the  ordi* 
nances  of  said  city  for  the  purpose  of  discon- 
necting certain  users  of  the  sewers  under 
the  claim  that  the  decree  and  Injunction  Is- 
sued in  the  above-entitled  cause  gave  It  the 
right  and  power  so  to  do.  It  Is  proper  to 
state  further  tbat  since  this  action  was  lodg- 
ed in  this  court  Its  files  show  that  on  or 
about  December  12,  190S,  the  state  of  Colo- 
rado and  the  State  Board  of  Health,  through 
the  then  Attorney  Qeneral,  appeared  In  this 
behalf  and  called  the  attention  of  this  court 
to  the  threatened  unsanitary  condition  of 
the  city  of  Leadville  on  account  of  the  con- 
troversy Involved  herein,  and  that  the  same 
became  and  was  a  menace  to  the  public 
health  of  that  city,  and  they  Joined  in  the 
request  that  time  be  shortened  for  briefs, 
and  that  the  case  be  advanced  to  the  earliest 
possible  hearing  and  determination.  The  rec- 
ord further  shows  that  on  March  4, 1900,  the 
state  of  Colorado  and  the  State  Board  of 
Health,  by  the  then  Attorney  General,  for 
the  reasons  above  stated,  again  appeared  and 
Joined  In  the  request  and  motion  that  the 
cause  be  advanced  to  a  speedy  hearing.  So 
tbat  in  addition  to  the  officials  of  the  city  we 
have  these  departments  of  the  state  at  two 
different  times,  through  two  Attorneys  Gct- 
oral,  appearing  and  praying  for  a  speedy  de- 
termination of  the  controversy  upon  account 
of  the  sanitary  conditions  at  Leadville  and 
the  great  danger  threatening  the  public 
health  there. 

We  do  not  understand  It  to  be  the  inten- 
tion of  the  city  to  assume  Jurisdiction  and 
ownership  over  this  property  at  this  time  ft>r 
the  purposes  of  collecting  the  revenues  to  be 
derived  from  Ito  use,  or  that  there  Is  any 
serious  contention  Involved  necessary  to  be 
determined  here,  other  than  the  right  of  the 
city  to  prevent  the  digging  up'  of  ito  streets 
and  alleys  by  the  appellee  for  the  purpose  oC 
discomiectlng  private  users  in  order  to  en- 
force Ito  collections.  But  the  record  discloses 
that  the  city  refused  to  allow  the  appellett 
to  complete  ite  repairs  to  the  sewer  pipes 
after  It  bad  b^n  them,  although  ttiey  were 
finished  by  the  dty  prior  to  t2ie  Issuance  ot 
the  temporary  restraining  order. 

However,  the  resolution  passed  1^  the  dty 
council  in  effect  denies  to  the  appdiee  the 
right  to  malce  any  ocavatlon  for  any  pur- 
poses  for  repairs,  or  to  keep  it  In  a  sanitary 
condition,  even  pending  the  dlspodtlon  of 
the  quo  warranto  suit.  Tb»  appellee  has 
been  operating  the  plant  for  a  long  time,  a 
porUon  of  it  for  about  22  years,  with  the 
knowledge  and  consent  of  the  dty,  whldi 
recognized  there  was  a  difference  ot  oplnl<Mk 
existing  between  the  parties  as  to  both  the 
law  and  the  facto  by  having  caused  to  be  In- 
stltuted  the  quo  warranto  action  to  have  the 
alleged  righto  of  the  appellee  declared  void. 
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and  wher^  tihe  city  lays  clafan  to  the  i^pM 
and  the  right  to  their  fature  nae;  Undw 
■Bch  elrctunstanoes,  aasninlng  the  city  Is 
right  td  Its  mttre  contention  (regarding 
which  no  ezpres8l(m  is  intended  to  be  glren 
here),  having  caused  the  qno  warranto  pro- 
ceeding to  be  Inatttoted  It  would  not  now  be 
jostifled  in  taUng  possession  of  the  property 
by  force  tor  the  pnxpose  of  Its  operation,  and 
was  not  Justified  in  attempting  to  prevent 
the  appellee  from  Ireeping  It  In  repair  (nnder 
pntpec  regalatl(»is)  during  the  pendency  of 
the  qno  warranto  suit  which  it  had  Institut* 
ed  to  test  this  right,  among  other  things, 
eren  though  it  was  willing  to  do  this  work 
Itself,  unless  the  appellee  contlnaed  to  fall 
to  do  BO  to  the  extent  of  endangering  the 
public  health. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed  In  part,  modified  and  extended 
as  follows:  To  the  end,  therefore,  that  this 
property,  and  the  present  relations  thereto 
of  the  parties  now  engaged  In  controversy 
over  It,  shall,  as  nearly  as  possible,  be  held 
In  statu  quo.  It  Is  ordered  that  the  injunc- 
tion heretofore  Issued  In  this  cause  be  modi- 
fied as  to  the  appellant,  the  city  of  Lead- 
vllle,  and  extended  to  the  appellee,  the  Lead- 
vllle  Sewer  Company,  In  the  manner  herein- 
after provided,  until  the  rights  of  the  re- 
spective parties  concerning  the  property  be 
finally  determined.  In  the  quo  warranto  suit 
now  pending  for  that  purpose  In  the  district 
court  of  Lake  county,  or  in  some  other  ap* 
proprlate  action;  that  is  to  say,  It  is  ordered 
that  the  said  the  dty  of  LeadvlUe  be,  and  It 
hereby  Is,  restrained  and  enjoined  from  tak- 
ing or  attempting  to  take  Jurisdiction  over 
or  possession  of  said  property,  or  of  any  part 
or  portion  thereof,  for  the  purpose  of  operat- 
ing the  same  and  collecting  revenue  there- 
from, and  from  removing  or  destroying  the 
same,  or  in  any  way  interfering  with  said 
company  In  Its  operation  thereof,  except  to 
regulate  the  manner  of  snch  operation  for 
the  protection  of  the  public  health;,  that  said 
sewer  company  be,  and  It  hereby  Is,  restrain- 
ed from  disconnecting  any  user  of  the  sew- 
ers for  the  purpose  of  enforcing  reut  collec- 
tions; that  It  also  be,  and  hereby  Is,  restrain- 
ed from  making  any  excavations  or  openings 
In  the  streets  or  alleys  of  the  dty  in  con- 
nection with  the  (^ration  and  conduct  of 
the  sewers,  except  where  It  is  necessary  to 
be  done  to  repair,  maintain,  and  preserve  It 
as  a  going  plant,  and  then  only  under  such 
reasonable  regulations  as  may  be  Imposed 
by  the  city  authorities  for  the  protection  and 
preservation  of  the  puUlc  health. 

It  is  further  ordered  that  the  appellee  pay 
tiie  costs  of  this  appeal,  and  that  each  party 
pay  its  own  costs  In  the  trial  court. 

Beversed  In  par^  modified,  and  eztoided. 

BTBBUSlk  0.  concun. 

WHITE,  J.  (specially  concurring).  I  em- 
cur  In  the  coocluskms  reached  by  the  major- 


ity Off  the  conrt  modifying  the  injunction,  but 
vxpiem  no  <q;dnlon  upon  t|ie  ownership  of  the 
sewer  system  of  LeadvlUe,  or  the  rights  ot 
the  respective  parties  thereto.  An  action  in 
the  nature  of  qno  warranto  is  now  pmdlng 
to  determine  those  matters,  and  tbSB  action,- 
were  It  not  for  the  parties  to,  and  4:he  per- 
insnency  of  the  InjnnctlTe  oxHev,  might  be 
regarded  as  andllary  to  that  proceeding.  Un- 
der the  nature  of  the  Injunctive  order,  how- 
ever. If  the  qno  warranto  proceedings  were 
dismissed  for  any  reason,  the  city  would  be 
heli^ess,  and  flterefore  I  consider  the  Judg- 
ment In  this  case  final  In  Its  natnre. 

By  statutory  enactment  the  €ity  has  the 
power  to  establish  streets;  to  regulate  the 
nee  of  the  same;  to  regulate  the  openings 
therein  for  the  building  and  repairing  of 
sewers;  to  regulate  the  construction,  repairs, 
and  use  of  sewers,  and  to  do  all  acts  and 
make  all  regnlatlons  which  may  be  necessa- 
ry or  expedient  for  the  promotion  of  health 
or  tbe  Bui^resslon  of  disease.  Chapter  147, 
Rev.  St  1906.  Ample  authority  Is  given  un- 
der the  statnte  to  carry  these  powers  Into  et- 
fect,  and  It  becomes  the  duty  of  the  city  au- 
thorities by  proper  requirements  to  regulate 
find  control  the  use  of  Its  streets,  the  opera* 
tlon  of  sewers,  whether  public  or  private, 
and  to  safeguard  and  promote  the  public 
healOi.  In  the  establishment  and  enforce- 
ment of  reasonable  rules  and  regulations,  in 
exercising  such  r^hts  and  performing  such 
duties,  courts  of  equity  cannot  Intwfer^  and 
the  modification  of  the  Injunction  Is  proper. 

BAILEY,  J.  (spedally  concnrrlng).  Since 
there  is  an  action  pending,  fbr  the  express 
purpose  of  having  the  respective  rights  of 
the  parties  in  Interest  to  the  property  hero 
In  controversy  determined,  this  action  may 
properly  be  regarded  as.  In  a  sense,  ancillary 
to  the  former,  and  one  In  which  the  real  le- 
gal questions  at  issue  may  not  be  properly 
settled.  It  should  be  treated.  In  effect,  as  an 
action  simply  to  preserve  the  status  quo, 
pending  a  final  disposition  of  tbe  other  suit 

Solely,  therafore,  upon  the  assumption  that 
the  public  health  is  Involved,  which  seems 
clearly  to  be  the  fact,  from  the  whole  record, 
and  that  by  statute  It  Is  not  only  made  the 
right,  but  the  duty  of  the  city  authorltleB, 
by  proper  requirements,  to  regulate  the  oper^ 
ation  of  sewers,  whether  public  or  private,  I 
concur  In  the  conclusion  reached  by  the  ma- 
jority of  the  court  for  a  modification  of  the 
Injunction,  to  be  in  force  until  Snal'^dedsloa 
In  the  main  case.  I  express  no  opinion  upon 
the  legal  questions  Involved,  and  concur  in 
tbe  final  order  made,  as  above  Indicated,  for 
the  reasons  here  stated  only. 

MUSSER,  J.  (specially  concurring  in  the 
conclusion  and  judgment  of  the  court).  I 
concur  In  the  conclusion  and  judgment  an- 
nounced by  this  court  for  the  following  rea- 
sons: 

The  dty  caused  tbe  quo  warranto  proceedr 
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ingB  to  be  brought  to  test  the  right  of  the 
sewer  company  In  Its  streets  and  alleys  and 
to  determine  the  ownership  of  the  pipes  now 
laid  In  the  ground.  It  Is  proper,  therefore,  to 
require  It  fx>  abide  the  result  of  the  quo  war- 
ranto action  which  It  caused  to  be  Initiated, 
so  far  as  tbe  iveeerratlon  of  the  public 
health  and  the  good  order  and  welfare  of  the 
city  will  permit 

The  sewer  company  brought  this  action 
for  purely  InJnnctlTe  relief,  baaing  its  right 
to  such  relief  upon  the  ground  that  It  had 
rights  In  tbe  streets  and  alleys  which  were 
being  uulawfolly  Invaded.  It  made  no  men- 
tion of  tbe  quo  warranto  action  In  Its  com- 
plaint, but  lUToked  the  jurisdiction  of  the 
court,  and  sought  the  protection  of  Its  Injunc- 
tive power  to  protect  It  from  wliat  It  alleges 
was  tlie  unlawful  Invasion  of  lawfDl  rights. 
It  has  thus  sqnartfy  and  oneqnlvocally  de- 
manded that  in  tbls  action  shonld  be  deter- 
mined what  Its  rights  are;  or  wbedm-  It  has 
any  rights,  In  the  streets  and  alleys  of  Lead- 
V111&  Tbls  Issne^  mode  by  Uie  company  it- 
self, shonld  be  aquately  met  and  determined 
now.  When  determliwd,  it  will  be  found 
that  the  eewer  convMUiy  has  no  right  In  law 
to  operate  a  seww  or  to  dig  up  tbe  streett 
and  alleys  oc  to  oranp^  tbe  coUeeticHi  of  sew- 
er  charges  in  the  eity  of  Leadvltl& 

It  has  been  determined  In  this  state,  In  tbe 
case  of  Weaver  v.  Oanoa  Sewer  Company,  18 
Cola  App.  242;  70  Fac.  98S,  that  dty  coun- 
cils, under  the  general  law,  have  no  power  to 
grant  a  rl^t  or  franchise  to  any  private  per- 
son or  corporation,  to  operate  a  sewer  within 
the  dty  llmlbi  and  oflleet  charges  for  the  nse 
of  the  same.  The  reasoning  of  that  case  Is 
supported  by  authority  and  In  my  judgment 
la  the  law.  in  that  case  reference  Is  particu- 
larly made  to  subdlvlston  10  of  section 
Mills'  Ann.  St  If  we  look  at  other  sections 
of  our  statute,  tbe  decision  of  the  Court  of 
Appeals  becomes  stronger.  Subdivision  7  of 
the  same  section  provides  that  a  muDlclpallty 
shall  have  power  to  regulate  the  openings  In 
its  streets  for  the  laying  out  of  gas  or  water 
mains,  and  the  piping,  building,  and  repair- 
ing of  sewers,  tunnels,  and  drains,  and  erect- 
ing gas  lights.  Tbls  is  Immediately  followed 
by  a  provision  that  private  Individuals  may 
have  the  right  with  the  consent  of  the  city 
council  or  town  trustees,  to  erect  gas  fac- 
tories and  lay  down  pipes  in  the  streets  or 
alleys  in  the  city  or  town.  The  grant  of  this 
privilege  to  gas  companies  alone.  In  this  sec- 
tion, excludes  the  granting  of  it  for  sewers. 
Tbe  sixtieth,  subdivision  of  the  same  section 
in  8  Mills*  Ann.  St  Rev.  Supp.  gives  the  pow- 
er to  permit  steam  or  street  railroads  to  oper- 
ate Its  cars  In  tbe  city  upon  consent  of  tbe 
owners  of  one-half  of  the  frontage.  Snbdlvl- 
sions  67  and  fSQ,  3  Mills'  Ann.  St.  Supp.,  give 
the  power  to  grant  to  private  Individuals  or 
corporations  the  right  to  build  and  operate 
water,  gna,  or  electric  lls^t  works  and  to 
charge  and  collect  for  water,  gas,  or  electric 


light  Nowhere  in  the  stetutes  can  be  found 
any  warrant  of  law  for  a  city  or  town  to 
grant  to  a  sewer  company  tbe  rlglit  to  con- 
struct and  operate  a  sewer  system  and  to 
charge  and  collect  for  tbe  use  thereof.  Time 
will  not  permit  the  citation  and  «>T-itm)ti»tiiyTf 
of  tbe  many  other  authorities  that  sustain 
this  position.  Nor  can  it  be  said  that 
company  has  acquired  any  righto  by  estoppel, 
or  by  being  permitted  to  occupy  the  streete 
for  so  many  years,  f as  Is  abundantly 
shown  by  the  authorities,  cited  by  Mr.  Jus- 
tice HILLt  no  ri^t  can  be  created  by  use  or 
estoppel  against  a  municipal  corporation,  un- 
less the  municipal  corporation  Iiad  power  to 
grant  the  right  In  the  first  Instance^ 

The  question  of  the  ownership  of  the  sew- 
er pipes  is  not  in  this  action.  That  Issue  is 
Involved  only  In  tbe  quo  warranto  actlML  It 
can  and  should  be  determined  tbae^  and  If 
determined  in  favor  of  the  sewer  Gompany, 
the  court  in  that  action  can  and  should  af- 
ford to  the  compay  ample  protectkm,  so  that 
it  may  lawfully  remove  its  pipes,  or  otho^ 
wise  lawfully  dispose  of  them.  It  is  conced- 
ed by  all  that  the  company  can  dig  up  the 
streets  and  alleys  only  under  the  supervlalon 
and  regulation  of  the  city.  If  tUs  la  eo^  It 
la  rigbt  to  soy  that  poidlng  the  determina- 
tion of  the  quo  warranto  action  tbe  company 
shall  not  dig  up  the  streete  and  alleys,  ac- 
cent under  the  regulBtl<m  and  supervision  of 
the  dty.  As  It  Is  made  to  manifestly  appear 
that  under  Qie  protec'tlm  and  Jodgment  itf 
the  court  below,  the  company  will  endanger 
the  public  liealtb  by  dlsconnectbv  users  of 
Ite  syston,  xrbo  fall  to  pay  Ite  diarges,  it 
should  be  restrained  from  makteg  these  dis- 
connections, It  ai^eailng  that  the  law  affords 
anotliw  and  ample  remedy  to  tlie  company 
to  collect  all  lawful  charges.  In  addltltm.  It 
appears  that  under  the  law  this  state, 
the  company  haa  no  right  to  operate  a  seww 
and  collect  charges  for  sewer  service,  or  to 
dig  up  the  streete  or  alleys  to  compd  tbe 
payment  of  charges,  therefore  no  righto  of 
the  company  are  at  all  Interfered  with  by 
restraining  it  from  digging  up  the  streete  for 
the  purpose  of  making  disconnections.  Final- 
ly, for  as  much  as  all  matters  In  controvert^ 
cannot  be  settled  in  this  action,  but  some 
must  be  determined  In  the  quo  warranto  ac- 
tion, It  accords  with  good  sraiae  and  sound 
morals  and  Inures  to  the  {weservatlon  of  the 
peace,  welfare,  and  health  of  the  inhabltante 
of  the  dty  of  Leadvllle  to  preserve  matters 
in  statu  quo  as  designed  by  the  Judgment  of 
this  court  until  all  matters  In  controversy 
can  be  finally  determined  and  put  at  rest 
Much  illogical  reasoning,  great  use  of  oppro- 
brious terms,  such  as  confiscation,  municipal 
dishonesty,  and  the  like,  assumed  hypotheses,, 
and  seemingly  righteous  expressions  are  in- 
dulged in  by  those  who  assail  the  judgment 
of  this  court  Such  things  have  no  ^ect 
beyond  the  bollowness  of  their  own  sound. 
Valid  rigbte  need  not  be  bottomed  on  assum- 
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el  hjrpothewB,  Bupported  by  JUogloftl  teasom- 
ingt  anchored  by  ORprobrlona  terms,  or  sar- 
rounded  by  the  balo  of  seemingly  righteous 
eqreflslona.  Sacb  tbtngn  ody  caw  to  ap- 
pear lawful  that  wUdk  is  inilawful.  On  be- 
half of  the  sewer  company,  It  la  aald  that  to 
prerent  It  frran  disconnecting  the  nsera  of  Its 
syston  ^prives  It  of  the  power  to  enforce 
Its  cmtncts  with  Its  patrons,  and  la  confisca- 
tion pore  and  simple.  To  say  that,  Is  to  ad- 
mit that  these  oontracta  cannot  be  enforced 
at  law.  Z  have  yet  to  learn  that  the  courts 
of  this  state  will  refuse  to  any  of  its  Inhabit- 
ants the  enforcement  of  any  lawful  omtnict 
If  Hie  comiHuay  cannot  enforce  its  duugea, 
■are  1^  disconnecting,  it  Is  because  its  char- 
ges are  unlawful  and  made  In  the  operation 
of  an  unlawful  oitraprlse. 

By  the'  Judgment  of  the  lower  court,  the 
InJuDctiTe  power  of  a  court  of  equity  is  on- 
ployed  to  permit  this  company  to  enforce  un- 
lawful contracts  and  ct^lect  unlawful  chafes 
by  the  strong  arm  of  might,  which  btmtrae&i 
tt  cannot  enforce  and  whkdi  chargea  it  cai^ 
not  collect  In  a  court  of  law.  This  Is  beyond 
and  without  the  law.  It  Is  anarchy  pure  and 
slmpl&  No  claim  that  the  company  has  valid 
rights  is  made  In  defense  of  the  Judgment  of 
the  court  below.  As  we  have  seen,  the  very 
argument  of  its  defendera  shows  that  It  is 
Indefensible^  for  it  assumes  that  which  is 
without  the  law.  The  law  itself,  all  the 
rights  of  LeadTllIe^  the  peaces  welfare,  and 
health  of  its  Inhabitants,  it  is  said,  should 
give  way  to  enable  this  convfuiy  to  unlaw- 
fully enforce  unlawful  contracts.  Mndi  is 
also  said  about  the  inveetment  of  money  by 
the  sewer  company.  A  snffldwt  answer  to 
that  is  that  he  who  invests  his  money  In  the 
hasard  of  an  enteiprlae  that  is  not  sninMnt- 
ed  by  the  law  must  not  be  heard  to  complain 
when  the  law  arrests  that  eoterpriae.  Oonrts 
of  equity  should  ever,  when  necessary,  be 
quick  to  protect  lawful  rights  from  unlawful 
invasion,  but  they  ahoold  always  refuse  to 
give  aid  and  assistance  to  anything  that  has 
not  the  warrant  of  law  to  support  It 

CAMPBELL,  J.  (dissenting).  Upcm  the 
original  hearing  my  concnrrence  in  the  dis- 
sent of  Hr.  Jtntlce  OABBERT  was  announc- 
ed. In  disposing  of  the  petition  for  rdiear- 
Ing,  in  order  to. make  clear  my  position  as 
to  this  controversy,  the  following  observa- 
tions are  submitted:  To  my  mind  It  has 
been  conduslvely  demonstrated,  by  the  dis- 
senting opinion,  that  the  Judgment  or  order 
sought  to  be  reviewed  is  purely  interlocutory. 
In  no  sense  is  it  now  fliud,  whatever  it  may 
become  hereafter.  For  this  reason  alui^  the 
appeal  should  be  dismissed. 

There  is  another  and  equally  conclusive 
reason  therefor:  The  pending  action  la  eq- 
uitable in  Ito  nature  Dlsr^rdlng  super- 
flnoufl  and  Immaterial  allegations  therein,  the 
complaint  and  the  other  pleadings  show  the 
sole  object  of  plaintiff  company  was  to  ob- 
tain, and  the  only  relief  granted  was,  an  In- 


junction to  preserve  the  status  quo  of  the 
sewer  system,  ownership  of  whldi  It  dalmed 
and  the  right  to  operate  which  It  asswtedt 
while  defendant  city  denied  that  plaintiff  had 
any  Uoense  or  frandbiae  at  tight  whatever, 
^ther  of  ownerahip  or  opnaUon,  and  pro- 
posed, 1^  superior  pl^sical  force,  if  neces- 
sary, to  enforce  its  contention.  These  l«tal 
rights  of  tiie  parties  could,  under  the  estab- 
lished practice  in  this  state,  be  determined 
only  a  proceeding  In  the  nature  of  quo 
warranto.  Such  a  proceeding,  with  that  ob- 
ject in  view,  bad  been  Instituted  by  tiie  dt*- 
trict  attorney,  iqwn  tlie  relation  of  the  may- 
or of  LeadvUle^  and  was  then  pending  in  the 
district  court  of  Lake  county.  Notwitlutand- 
ing  the  pendency  of  that  action  undetermin- 
ed, the  dty  conndl,  as  stated,  resolved,  and 
proposed  1^  forosb  if  necessary,  through  ita 
police  dqiartment  to  take  possession  and 
control  of  the  sewer  system  and  ezdnde  tiie 
sewer  conipany  from  it  Sodi  being  the  sit- 
uation—it being  necessarily  assumed  by  the 
dty  in  canaing  this  action  to  be  begun  that 
there  waa  a  substantial  controversy  between 
the  parties  over  property  rights— the  sewer 
company  brought  tliis  equitable  suit  to  re- 
strain tiie  dty,  during  the  pendency  of  the 
quo  wairanto  action,  from  interfering  with 
its  possession  and  operation  of  the  system. 
It  would  seem  to  any  Calr-mlnded  pnson,  to 
the  lay  as  well  as  to  the  legal  mind,  that  It 
was  the  duty  of  a  court  ot  equity  to  protect 
a  litigant  in  its  claimed  right  of  property, 
which  for  ttMoy  years  had  beoi  rect^lsed 
and  acquiesced  in  by  the  dty.  until,  in  the 
legal  action,  a  court  of  competent  Jurisdic- 
tion determined  that  i^aintiif  had  no  rights, 
or  Jiad  loat  those  wlilch  it  once  had.  The  le- 
gal  rights  of  the  litigants  ought  not  to  be 
dlscuffled,  or  inquired  into,  on  this  review, 
except  only  In  so  Car  aa  necessary  to  ascer- 
tain if  there  was  a  substantial  controversy 
over  property  rights,  and,  it  would  seem,  they 
have  not  been  expressly  passed  upon  by  a  ma> 
Jority  of  tbe  court  Speaking  for  myself  and 
also  Ur.  Justice  GABBBBT,  It  Is  fitting  to 
say  that  th^  would  not  have  been  consider- 
ed by  us,  had  not  the  opinion  of  Hr.  Justice 
HILL,  whldi  we  then  thought  was  to  be  the 
opinion  of  the  majority,  though  disclaiming 
an  Intention  to  inse  upon  them,  proceeded 
with  their  discussion  and  an  announcement 
of  his  opinion  on  at  least  some  of  the  Impor- 
tant queationa  l&rolved  In  tiie  quo  warranto 

action.   

I  agree  witA  Mr.  Justice  WHITE  and  Mr. 
Justice  BAILET  that  these  legal  rights  ought 
not  to  be.  end  cannot  be,  in  accordance  with 
our  fixed  practice,  determined  In  this  equi- 
table acti<m;  but  I  dissent  from  thdr  con- 
clusion and  from  that  of  the  other  members 
of  the  court  whose  views  are  set  fortii  in 
the  opinion  of  Hr.  Justice  HILL,  in  modify- 
ing the  Injunction.  So  far  as  my  investiga- 
tion has  gone.  It  Is  an  unprecedented  thing 
to  allow  an  Issue,  not  raised  or  decided  be- 
low, to  be  presented  fw  the  first  tlm^  on  re- 
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▼lew,  as,  tn  this  came,  tbe  qnestfon  of  pub- 
lic health,  when  there  has  been  no  oppor- 
tnntly  tea  the  trial  court  to  pass,  or  for  tbe 
parttos  to  be  heard,  upon  It,  and  Cor  an  ap- 
pellate court  on  final  hearing  to  predicate 
Its  ruling  tbereon.  Without  iffolongtog  tbe 
opinion.  It  Is  enoi^  to  say  t3iat,  In  my  Jndg- 
nmA,  upon  the  dearest  and  jdalnest  eqalta- 
ble  princtpIeB,  this  araieal  shonld  be  dismiss- 
ed, and  the  Judgment  of  fbe  district  court 
left  standing  exactly  as  It  vas  pronounced. 

OABBBRT,  3.  (dissmtln^.  I  cannot  as- 
sent to  tbe  Judgment  OTdored.  In  the  first 
place,  the  appeal  should  be  dismissed.  The 
Judgment  or  order  appealed  from  Is  purely 
interlocutory.  It  redtes  that  it  should  not  In 
any  manner  Interfere  wlUi  1±ie  quo  warranto 
proceeding,  or  the  adjudication  of  the  rli^ts 
of  the  parties  in  Uiat  actKm.  Its  effect  is 
merely  to  enjoin  the  dty  authorities  from 
committing  the  acts  which  tiie  Judgment  In* 
hlblts  until  Judgment  is  rwdered  In  that  pro- 
ceeding, determining  Oie  rights  of  tbe  parties 
to  the  subject-matter  of  controTerey,  so  that 
if  it  Is  erroneous  or  not  Justified  under  tbe 
pleadings  and  evidence,  then  It  can  only  be 
reviewed  by  virtue  of  tbe  express  provisions 
of  our  Civil  Code,  and  Uie  repeated  deci- 
sions of  this  court,  in  connectl<m  with  the 
final  Judgmmt  which  may  be  rendered  in  the 
QUO  warranto  action. 

It  Is  said  In  tbe  main  opinion  that  tbe  Judg- 
ment Is  final  because  the  parties  to  It  are  dif- 
ferent from  those  in  the  quo  warranto  suit, 
and  according  to  tbe  language  of  the  Judg- 
ment it  is  to  remain  in  force  forever,  with 
tbe  proviso  that  it  shall  not  be  taken  to  in 
any  manner  Interfere  with  the  trial  or  the 
adjudication  of  rights  as  between  the  parties 
in  the  quo  warranto  suit  It  certainly  Is  not 
final,  because  its  purpose  Is  merely  to  pre- 
serve the  status  QUO  imtll  tiie  final  disposi- 
tion <a  the  QUO  warranto  action.  When  that 
proceeding  is  finally  dlapond  of,  tbe  Judg- 
ment hare  on  review  will  have  served  Its  pur- 
pose ai^  will  no  longer  have  any  force  <»■  ef- 
fect. To  say  that  the  parties  to  It  are  dif- 
ferent for  tbe  purpose  of  distinguishing  It 
from  the  quo  warranto  suit  Is  merely  mak- 
iag  a  distinction  without  a  difference.  In  the 
QUO  warranto  suit  the  action  Is  on  behalf  of 
the  dty  of  Leadvllle.  Its  mayor  Is  the  re- 
lator. In  the  action  at  bar,  the  dty  Is  the 
real  party  in  Interest  and  the  individuals 
mads  d^endants  were  made'  so  because  they 
were  assuming  to  act  on  behalf  of  the  dty 
In  conunltting  the  wrongful  acts  whldi  It  was 
the  imrpose  of  the  action  to  Inhibit 

It  Is  asserted  In  the  main  opinion  that  the 
Judgment  appealed  from  Is  final  because  ttie 
plaintiff  did  not  mention  In  Its  complaint  the 
existence  of  the  quo  warranto  suit ;  and,  fur- 
ther, that  If  It  was  Intended  that  the  Judg- 
ment demanded  was  to  be  Interlocutory  only, 
the  sewer  company  should  have  requested  the 
court  to  have  made  the  inrties  to  this  action 
parties  to  the  quo  warranto  suit  If  the  com- 


I^int  filed  by  the  sewer  eompany  was  de- 
fective because  of  ito  OtlluTe  to  mention  the 
olstence  of  the  quo  warranto  action.  Uiat 
defect  was  cured  by  the  answer  filed  on  be- 
half of  the  defendants,  wherein  tba  exiBtenos 
of  the  quo  warranto  proceedings  was  averred. 
It  Is  setUed  beyond  dlspnto  iSiat  a  jdeadlng 
defective  for  fiallure  to  avw  some  necessary 
&ct  may  be  cured  by  13u  pleading  cm  tbB 
other  sidSL  That  was  what  was  done  ha«. 
So  Car  as  the  parties  are  concerned  the  real 
party  In  Interest,  I3ie  dty  of  LeadvUle,  was 
before  the  court  la  both  acthms,  and  the  ad- 
ditional parties  in  Qie  case  at  bar  are  tbose 
who  claimed  to  represent  the  dty  in  their 
<^dal  capad^,  when  they  committed  tbe 
wrongs  ct  which  Uie  plaintiff  company  com- 
plained. 

If,  howevCT,  we  review  the  case  upon  its 
merits,  tbe  Judgment  of  the  district  court  is 
right  and  tbe  one  directed  this  court  la 
wrong,  because  it  sets  the  seal  of  approval 
on  munldpal  dishonesty;  It  sanctions  the 
confiscation  and  taking  of  property  without 
due  process  of  law ;  it  granto  a  munldpallty 
rights  to  whldi  It  Is  not  entitled ;  It  promnl- 
gates  the.  doctrine  that  tbe  commission  of  a 
wrong  mates  a  came  of  action  In  &vor  of 
the  wrmigdoer.  It  refuses  protectiw  to  inop- 
erty  righto  whldi  it  Is  dear  should  be  pro- 
tected ;  It  Imposes  a  burden  upon  the  sewer 
company  to  ke^  Its  plant  In  r^Ir,  but  d^ 
nles  it  the  prlvtl^  of  mfordng  Ito  rights 
against  persons  connected  with  the  system 
who  refuse  to  pay.  For. these  reasoitt  and 
many  others  which  mlfl^t  be  advanced,  the 
Judgmmt  ordered  by  this  court  Is  unjust; 
and  has  neltiier  reason,  logic,  law»  nor  tecta 
to  support  it  when  the  record  Is  examined 
and  the  uadlq^nted  facto  to  tbe  case  are  dis- 
dmed. 

In  188S  the  sewer  company  applied  to  the 
council  tor  penniaslon  to  lay  sewer  pipes  in 
the  streete  and  alleys  of  tlie  dty.  The  rec- 
ords of  the  conndl  show  that  the  api^Icatlon 
was  granted.  Thereafter,  at  three  different 
times,  namely,  to  1888;  1890,  and  1891,  tt 
aifpears  from  tbe  records  ot  tbe  dty  council 
that  permission  was  granted  the  sewer  com- 
pany to  extend  Ito  system.  Property  ownos- 
al<Hig  and  adjacent  to  the  system  connected 
therewith  under  contracts  providing  stipu- 
lated rates,  1^  virtue  of  wUdk  tbe  ciHnpany 
reserved  tbe  Implied  right  to  disconnect  those 
to  default;  or  who  r^!used  to  pay  for  the  use 
of  tbe  system.  Tills  statemoit-^that  tbe 
company  had  the  right  to  disconnect  users  in 
such  circumstances— Is  made  advisedly.  By 
operation  of  law  the  sewer  company  would 
have  tbe  right  to  dlsconne(4  those  who  were 
to  default,  or  refused  to  pay.  Just  as  an  dec- 
trie  llgbt  or  gas  or  water  company,  when 
they  connect  a  consumer  with  their  system 
for  tbe  purpose  of  fumldiing  light  heat  or 
water  at  a  stipulated  rate,  have  tbe  right  to 
disconnect  those  ^o  refuse  to  pay  for  the 
sarvlces  rendered,  or  a  grocer  who  has  agreed 
to  extend  a  customer  credit  for  provisions 
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purchased,  with  the  anderstandlng  that  he 
-ebflll  pay  at  stipulated  times,  may  refase  fur- 
ther credit  If  the  cnstomer  Is  In  default,  or 
refuses  to  pay  the  hills  whldi  he  has  con- 
tracted. 

The  city,  by  ordinance,  prescribed  the  con- 
ditions under  which  the  company  might  ex- 
cavate in  the  streets  for  the  purpose  of  ex- 
tddlttg,  maintaining,  and  repairing  its  sys- 
tem, and  making  connections  and  die  conn  ec- 
tlons,  BO  as  to  protect  the  streets  from  un- 
necessary Injury,  and  for  the  purpose  of  ke^ 
lug  them  In  repair.  For  the  period  of  22  years 
the  company  operated  its  system  without  ob- 
jection, let,  or  hindrance  on  the  part  of  the 
city.  During  this  period  the  record  does  not 
disclose  that  there  was  any  complaint  by 
patrons  of  the  system  regarding  the  rates  or 
tts  efficiency.  In  February,  1908,  the  coun- 
cil passed  a  resolution  whereby  It  purported 
to  revoke  all  permits  and  Ilcmses  granted  the 
sewer  company,  Inhibited  It  from  making  any 
excBTatlons  for  any  purpose  whatever,  de- 
creed that  it  should  not  be  permitted  to  charge 
any  one  for  sewer  service,  and  declared  that 
It  did  not  recognize  in  any  manner  any  rights 
of  the  company  to  Its  sewer  system  or  to 
charge  for  Its  use.  No  excuse  was  offered  for 
this  extraordinary  action,  but  It  was  an  at- 
tempt on  the  part  of  the  city,  pure  and  sim- 
ple, to  confiscate  and  take  over  the  property 
of  the  sewer  company  without  offering  any 
reason  therefor,  or  any  dalm  that  it  was  le- 
gal to  do  so.  Immediately  upon  the  passage 
of  this  resolution,  the  dty,  through  Its  nmyor 
and  members  of  the  council,  notified  persons 
whose  property  was  connected  with  the  sew- 
er not  to  pay  the  company  any  diarges  for 
Its  ose,  and  that  the  city,  through  Its  police 
force,  would  prevent  the  company  from  dis- 
connecting the  laterals  of  ns^  with  the  sew- 
er mains,  and  would  cause  the  arrest  and 
Imprisonment  of  any  one  who  undertook  to 
excavate  In  the  streets  for  the  purpose  of  dis- 
connecting those  who  refused  to  pay.  A  few 
weeks  after  this  most  extraordinary  att^pt 
on  the  part  of  the  dty  to  determine  for  it- 
self the  rights  of  the  sewer  company,  and  the 
action  of  the  city  officials  In  assuming  the  au- 
thority to  arrest  any  one  who  might  excavate 
In  the  streets  for  the  purpose  of  disconnect- 
ing the  laterals  of  users  who  refused  to  luty 
for  tiie  use  of  the  system,  a  stoppage  occur- 
red. The  company  took  steps  to  put  the  sys- 
tem in  order.  The  dty,  through  Its  police 
officers,  at  once  prevented  the  company  from 
making  the  needed  repairs,  but  magnanimous- 
ly offered  to  make  them  If  the  company  would 
furnish  the  material  and  pay  for  the  labor. 
The  company  refused  to  acc^t  the  proposi- 
tion, and  the  sewer  was  repaired  by  the  dty. 
From  that  time  the  attitude  and  action  of 
the  dty  offldals  was  such  that  the  sewer 
company,  by  force,  was  ousted  of  all  control 
and  possession  of  Its  system  by  being  pre- 
vented from  repairing  It,  or  connecting  or 
disconnecting  therewith,  or  making  any  ex- 
cavations Id  the  stre^  for  any  porposa  Con- 


fronted  by  this  lawless  action  of  the  city  au- 
thorities, the  company  applied  to  the  district 
court  for  an  Injnncdon  to  restrain  the  dty 
from  further  Interfering  with  It  On  a  full 
hearing  the  facts,  even  much  stronger  than 
above  stated,  were  not  only  established  by 
the  admissions  of  the  defendants  In  their 
pleadings,  but  by  testimony  whidi  was  undis- 
puted. The  court  rendered  judgment  grant- 
ing the  relief  prayed  for,  and  enjoining  the 
d^  from  in  any  manner  Interfering  with 
the  company  In  maintaining  and  operating 
Its  system  with  respect  to  repairing  it,  or 
disconnecting  or  connecting  therewith,  in  ac^ 
cordance  with  Its  rules  and  regulations,  with 
the  proviso  that  the  company.  In  maintain- 
ing and  operating  its  system,  and  in  excavat- 
ing In  the  streets,  should  observe  the  rules 
and  regulations  of  the  dty  as  to  danger  sig- 
nals and  as  provided  by  ordinances  regulating 
the  conditions  under  whldi  snch  ezcavatloiu 
should  be  made. 

That  this  judgment  was  right  under  the 
eatabllEOied  facts  cannot  be  doubted.  In  or- 
der to  reach  this  conclusion.  It  Is  not  neces- 
sary to  resort  to  precedent,  statute,  or  max- 
im. The  facts  speak  for  thrauselves,  and  ir- 
resistibly lead  to  the  conclusion  that  the 
Judgment  of  the  district  court  could  not  have 
been  otherwise.  All  Judgments,  though  for- 
mulated under  rules  of  law,  are  based  upon 
the  one  proposition  that  th^  are  right  and 
Just  as  distlngulsbed  from  that  which  Is 
wrong  and  unjust,  when  tested  by  the  facts 
upon  whidi  the  Judgment  is  based.  This 
court  has  modified  that  Judgment  by  dlrect- 
ing  one  to  the  effect  that  the  dty  be  restrain- 
ed from  taking  possession  of  the  sewer  sys- 
tem, for  the  purpose  of  operating  It,  or  In 
any  manner  Interfering  with  the  company 
In  Its  operation,  except  so  far  as  It  m^y  be 
necessary  to  protect  the  public  health,  and 
that  the  sewer  company  be  enjoined  from 
dlsconnedlng  any  user  of  the  sewer  for  the 
purpose  of  enforcing  collections  for  Its  use, 
but  It  Is  permitted  to  make  excavations 
where  necessary  to  repair,  maintain,  and  pre- 
serve the  system.  The  Injandlon  thus  di- 
rected as  to  both  parties  Is  to  rmaln  in 
force  and  effect  until  their  rights  In  the  sub- 
ject-matter of  controversy  be  finally  deter- 
mined in  the  quo  warranto  procedlngs  now 
pending,  or  in  some  other  appropriate  ac- 
tion. The  fact  that  the  Judgment  here  di- 
rected is  only  to  remain  in  force  and  effect 
antil  the  quo  warranto  case  is  decided  dem- 
onstrates that  the  one  now  being  considered 
on  appeal  Is  only  interlocutory,  for  when 
that  case  is  dedded  the  Judgment  directed 
by  this  court  will  cease  to  have  any  force  or 
effect  thereafter.  In  short,  the  Judgment 
here  ordered  Is  nothing  more  or  less  than  In- 
terlocutory, because  It  reviews  and  modifies 
one  which  was  purely  of  that  character. 

The  Judgment  here  demanded  by  the  dty, 
namely,  that  the  injunction  be  dissolved  In 
toto  and  the  complaint  dismissed.  wUch 
would  permit  it,  mttU  the  rights  of  both  par- 
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ties  are  detemUoea  In  Knae  appropriate  ao> 
tlon,  to  oiforce  Ite  ranaAaUe  flat  as  ctm- 
talneA  In  the  remlntlini,  assuming  to  flx 
the  rigbts  of  all  parties  to  the  snblecC  of  con- 
trorersyt  Is  more  nearly  In  omsonance  with 
jnstice,  unjust  as  It  would  be^  than  flie  Judg- 
mmt  directed  by  this  court  Notwithstand- 
ing Its  lawless  acthm,  and  the  results  which 
would  follow  tha  judgment  donanded  by  the 
dty,  the  latter  seems  to  still  hare  a  snffldent 
Boise  of  justice  remslnlng  to  realise  that  If 
it  enforces  its  flat  Ibe  bordai  of  maintaining 
and  keqilng  In  repair  the  sewo;  aysbem 
would  denflve  np(m  Ibe  dty.  This  would  r»> 
Here  the  sewer  company  from  all  expense 
and  responsibility.  TtM  Judgment  of  this 
court  inhlblto  the  dly  from  Interfering  wlUi 
the  company  in  maintaining  and  keeping  its 
systtttt  in  repair  as  a  going  plant,  thus  cast- 
ing up«t  it  tbe  burden  and  lespcmsibllity  of 
keeping  it  in  proper  tepaiCt  but  at  the  same 
time  says  it  shall  not  oijoy  tbe  fruits  ct  the 
burden  tiras  imposed  dlsomnecting  those 
who  refuse  to  pay  for  the  use  of  the  sewws, 
although  ther  may  be  entlrdy  Irre^tonslblft; 
and  the  convany  has  Ibe  right,  undor  the 
contracts  with  those  connected  with  the  sys- 
tem,  to  dlscfnmect  sndi  as  are  in  defiiult  or 
who  refused  to  pay,  but  must  maintain  at 
its  own  expense  a  sewer  system  for  the  use 
of  those  who  will  not  pay,  and  can  never  be 
made  to  pay— in  short,  a  utility  corpora- 
tion Is  required  to  maintain  its  system  at  its 
own  ezpttise,  but  is  dnled  the  prlTllege  of 
collecting  any  revenue  by  the  enforconent  of 
Its  contracts  In  so  far  as  they  relate  to  dis- 
connections. This  result,  so  manifestly  un- 
just, qirlnglng,  as  It  does,  from  the  Judg- 
ment at  the  highest  tribunal  in  this  state, 
U  certainly  to  be  regretted.  FiguratlT^ 
^Making,  the  sewer  company  came  Into  court 
asking  for  ISie  loaf  ut  bread  to  whldi  it  was 
deariy  entitled*  and  this  court  baa  assumed 
to  answer  Its  inrayer  by  handing  it  a  stone. 
There  Is  no  half-way  line  defining  the  rl^ts 
of  the  Utigents  in  the  subJec^matter  of  etm- 
troversy.  Th^  are  not  jointly  interested  lb 
It  The  company  is  entitled  to  control  Its 
propttty  absolutely  until  Its  rights  are  de- 
termined In  a  court  of  law,  or  it  bos  none 
whatever  to  protect  Notaritbstandlng  this 
situation,  this  court  bu  assumed,  with  nei- 
ther facts,  law,  HOP  logic  to  st^port  it,  to 
direct  a  Judgment  which  Imposes  upon  the 
company  the  burden  of  maintaining  its  sys- 
tem, but  dqsiTes  It  of  the  right  to  en- 
force collectlona  for  Its  use  by  enforcing  its 
omtracts  with  those  enjoying  the  use  of  the 
systnu,  by  Inhibiting  it  from  disconnecting 
users  who  refuse  to  pay.  This  result  Is  con- 
fiscation, pure  and  simple. 

The  city,  through  Its  police,  had  the  ^lys- 
loal  power  to,  and  did,  enforce  the  flat  of  Its 
resolution.  Against  this  force  there  was  no 
recourse  tor  the  company  unless  it  also  tIq- 
latod  the  law,  except  to  ai^eal  to  a  court  of 
equity.  Courts  oi  equity  have  no  power  to 
extend  Immunity  to  municipal  dishonesty* 


nor  can  they  recognise  that  a  municipality 
can  commit  acts  of  lawleesaesa  witii  tanpmil- 
ty,  w  deprive  owners  ot  s«opnty  of  ttuHr 
rights  therein  without  due  process  of  law. 
These  plain  and  simple  propositions  have  not 
only  besn  violated  the  judgment  of  the 
majority  of  this  court,  but  tiiereby  a  preml- 
nm  has  been  vHmbA  upon  municipal  dishon- 
esty, and  in  effect  it  la  detwmined  that 
rights  may  be  acquired  by  munic^wl  corpwa- 
tlons  through  acts  of  lawlessness;  that  It 
may  deprive  ownns  of  property  of  thdr 
ri^ta  without  due  i^ooess  of  law;  and,  In 
addition,  there  has  ben  engrafted  upon  the 
Juri^nrodence  of  this  state  the  proposition 
that  "Might  makes  right" 

Let  us  see  If  there  Is  any  reason  given  in 
the  (^Inloa  Justl^lng  sudt  results.  Facts 
are  stated  which  are  not  material  nnleas 
they  are  Intended  to  jwrtify  the  judgment 
directed  this  court  It  Is  eald  that  the 
quo  warranto  action  instituted  In  March, 
JXtOS,  la  still  psndlng  and  undetermined,  and 
that  It  Is  to  be  regretted  that  It  was  not  dis- 
posed of  at  sn  early  date.  Who  Is  re^Muul- 
We  tot  this  condition  ot  affairs  and  delayT 
The  presiding  judge  of  the  district  court  was 
disqualified  because  of  his  intwest  In  the 
subject-matter  of  ooatrovwsy.  He  arranged 
tor  a  judge  from  another  district  to  hear  and 
det^nine  the  case.  It  appears  that  In  June^ 
tOOB,  a  time  waa  fixed  when  an  outside 
judge  could  be  present  Oounsel  for  tike  dty, 
however,  shortly  before  the  date  fixed,  noti- 
fied the  Judge  of  the  district  that  It  woifld 
not  be  omvailent  tor  him  to  take  up  the  case 
at  the  time  agreed  upon  because  ot  otbw 
matters  to  which  he  wished  to  devote  his  at- 
tention, altbou^  they  were  not  of  a  profes- 
Mcmal  charactor. 

No  attempt,  however,  will  be  made  to  no- 
tice or  restate  the  many  statements  of  fact  in 
the  opinion  which  have  no  bearing  whatever 
on  the  vital  question  Invcdved;  nelttier  will  it 
be  of  any  assistance  to  notice  In  detail  the 
prepositions  assigned  In  support  of  the  judg- 
ment directed,  or  the  antborities  dted  in  con- 
nection therewith  which  have  no  bearing  on 
any  queeUon  here  presented  for  determlns!- 
tion;  but  the  Judgmoit  bdow  and  the  <nie 
directed  here  will  be  tasted  by  the  facte  es- 
tablished In  the  trial  court  under  the  issues 
made  by  the  pleading  These  are  the  oDly 
sources  which  can  be  resorted  to  for  the  pur- 
pose of  testing  a  Judgmoit  brought  to  this 
court  for  review. 

As  previously  stated,  the  sewer  company, 
by  express  permission  and  with  the  acquies- 
cence of  the  dty  antiwrittea,  laid  ite  sewer 
system  In  the  streete  of  tbe  dtr.  uid  from 
time  to  time  extended  it  and  tat  22  years 
operated  It  wlttiout  any  objection  on  the  port 
of  the  city;  that  then  the  latter  passed  a  reso- 
lutl<m  whereby  it  attempted  to  revoke  all 
permlte  and  licenses  granted  the  sewer  conk- 
pany,  inhibited  It  from  making  any  exeavsp 
tlons  In  the  streete  for  any  mupose^  >nd  un- 
dertook to  decree  that  It  ahould  not  be  par- 
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mltted  to  charge  any  one  for  sewer  service, 
and  that  upwt  the  panage  of  this  resolution, 
the  city,  through  Its  mayor  and  members  of 
the  coancll,  notlfled  persons  whose  pn^»erty 
was  connected  with  the  sewer  not  to  pay 
the  ctHDpany  any  charges  for  Its  nse,  and  that 
throngh  Its  police  fbrce  It  would  prev^it  the 
cooq>any  from  disconnecting  the  laterals  of 
users  wltli  the  sewer  mains,  and  would  cause 
the  arrest  and  Imprisonment  of  any  one  who 
undertook  to  excavate  in  the  streeti  for  the 
purpose  of  disconnecting  those  who  refused 
to  pay.  It  Is  also  an  tmdlq^nted  fact  that, 
when  the  sewer  company  did  undertake  to  re- 
pair its  tytttsn,  it  was  prerented  ftom  doing 
80  hy  the  officers  of  the  dty,  and  that  from 
that  time  forward  tba  attitude  and  action  of 
the  city  officials  was  snch  that  the  sewer  c<»n- 
pany,  by  force,  was  ousted  of  an  emtrol  and 
possession  of  tta  system. 

These  are  the  main  facts  alleged  in  the 
complaint  filed  bj  the  aew«r  company,  for 
the  purpoee  of  obtataiing  a  Judgment  whldi 
would  protect  It  In  Its  rl^tSL  Let  ns  see  what 
d^enaes  the  cl^-  Intecpoaed  to  this  aettoUt 
as  disclosed  Its  answer.  It  «vled  and 
made  a  part  of  Its  answer  the  arermenti  of 
the  complaint  in  the  quo  warranto  suit,  where- 
in it  was  stated:  rrhat  on'satd  3d  day  of 
August,  1S86.  the  dty  oouncU  <tf  the  said  dty 
of  LeadTille  passed  a  tesolutlcm  purporttav  to 
grant  said  permit  but  relators  say  that  the  said 
dty  council  was  without  power  or  autborll7 
to  grant  said  pormit,  and  that  the  same  was 
and  Is  wholly  Told  and  of  no  force  or  eftect" 
R  tlwn  sets  out  the  restdution  passed  by  the 
city  councU  In  February,  1908,  heretofore  re- 
ferred to,  and  admits  that  sewers  were  con- 
structed by  the  company  by  Tlrtue  of  Qie  pet^ 
mission  granted  in  August,  1886;  but  avers 
fliat,  because  snch  permit  was  b^cmd  the  au- 
thwlty  of  Oie  dty  authorities  to  grant,  "the 
said  sewers  and  every  part  thereof  as  soon  as 
constructed  became,  were,  and  now  are  a 
part  of  the  public  hlghwi^  streeta.  alleys, 
public  ways,  and  places  of  the  said  dty  of 
LeadTille,  and  as  such  became,  w«e,  and  now 
are  th«t  jHVperty  of  the  aald  dty  of  Leadvllle 
and  of  the  Inhabltanta  tbetwt"  In  other 
words,  the  dalm  Is  made  boldly  on  behalf  of 
the  dty  that,  although  by  Its  eipress  per- 
mission It  induced  the  sewer  company  to 
place  Its  system  In  the  atreets  and  alleys  of 
the  city,  the  system  became;  as  soon  as  con- 
Btmcted,  the  property  of  the  city,  because  It 
had  no  authority  to  grant  such  permission. 
Its  efTect  Is  to  aasert  that  a  mnnldpallty  can 
be  dishonest,  and  may.  In  Its  transactions 
which  are  purely  of  a  bnslneBs  nature^  obtain 
property  by  false  pretenses.  If  such  a  con- 
dufldon  of  law  iM  dedudUe  from  the  facts 
avored,  and  dty  officials  can  be  found  suffl- 
dently  dishonest  to  secure  property  for  a 
dty  In  this  way,  then  a  method  has  been 
pointed  out  whereby  the  munldpalltles  of  this 
state,  by  being  dishonest,  can  secure  public 
nttUtlee  to  be  placed  in  the  streets  without 


any  expense  to  ttiem,  and  when  so  placed  fhey 
become  the  property-  ot  the  munldpallty. 

Again  It  la  averred.  In  the  quo  warranto 
complaint:  *TtaA  ttx  defondanto  have  diarg- 
ed  and  collected  from  the  inhaUtants  of  the 
said  dty  ot  Leadvllle  along  whose  proper^ 
said  sewer  or  the  extoutons  run  the  cost,  or 
a  great  part  of  the  cost,  of  constructing  and 
building  said  sewers  and  the  ntmalons 
thereof,  so  that,  in  equity  and  good  con- 
science, the  said  sewers  and  the  extensions 
thereof  belong  now  to  the  inlmbltanta  of  said 
the  dty  of  Leadrlll^  Aceed  from  any  burden 
of  tons  or  other  diarges  to  said  defttidanta 
or  dlher  or  any  <jt  them."  It  Is  also  alleged 
in  the  answer:  *Tniat  th«  chores  so  made 
have  been  exhorbitant  and  have  many  times 
over  paid  the  cost  of  construction  of  said 
sewers,  together  with  reasonable  interest 
charges  thereon,  and  the  expense  of  main- 
taining and  operatli^  the  some,  and  that  the 
reel  owners  €t  said  sewers  are  tiie  dtlzms 
whoae  proper^  has  been  connected  therewith, 
and  who  have  made  payment  of  fiie  rate 
aforesaid."  Further,  It  Is  averred  In  the  an- 
awer,  that  because  the  returns  flwm  the  In- 
vestment of  the  sewer  company  have  paid 
for  the  system,  "tiuit  said  sewers  are  public 
property,  freed  from  any  dalm  or  demand 
from  the  plaintiff." 

In  the  prayer  to  the  comxdafnt  hi  die  quo 
wammto  case  It  Is  asked  "that  it  be  declared 
that  the  sewers  mentioned  In  the  complaint 
and  all  and  every  thereof,  whether  spedfl- 
cally  named  or  not.  be,  and  the  same  are.  the 
property  of  the  d^  of  Leadvllle,  for  the  use 
and  benefit  of  the  Inhabltanto  ihweof,  freed 
from  any  dalm  or  d«nand  ot  defendants,  or 
any  or  dther  of  ttiem." 

^'Equity  and  good  consdence"  is  an  dastlc 
expression,  and  has  often  been  applied  In  ad- 
judicating the  rights  of  parties,  hut,  so  far  as 
advised,  this  court  Is  the  ftcst  one  to  recognize 
that  "in  equity  and  good  omsdence"  a  party 
may  be  delved  of  his  pitq^erty  without  due 
procen  of  law,  and  that  "in  equity  and  good 
conscience"  It  may  be  confiscated.  Snch  a 
doctrine  means  that  If  a  merchant  has  been 
successful  In  building  up  a  budnetn.  has 
made  It  profitable,  and  accumulated  a  large 
stock  as  the  result  of  his  efforts,  so  that  the 
original  capital  Invested  has  beien  returned, 
then.  "In  equity  and  good  oonsdence."  hla 
stocfe  can  be  confiscated.  It  means  that  the 
i^umer  who  has  taken  a  irieoe  ot  wild  land, 
cultivated  and  Improved  It.  and  thus  esihanc- 
ed  its  value,  and  has,  i>erhapa^  received  from 
crops  raised  and  harvested  much  mcve  than 
was  originally  invested,  Is  llaUe,  "in  equity 
and  good  conscience,"  to  have  his  proper^ 
confiscated.  In  abort.  If  the  defense  xmdor 
consideration  is  good,  Oie  pn^rty  of  any 
successful  budness  entoprise  is  subject  to 
conflscatimL  Trae,  it  may  not  be  plain  as  yet 
in  whose  favor  the  confiscation  should  be 
made  In  audi  drcnmstances,  but,  if  the  doc- 
trine once  obtains,  that  one  who  has  made  a 
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success  of  bis  business  hj  realizing  returns 
in  excess  of  the  amount  orl^ally  inveBted, 
and  pertiaps  has  accumulated  a  fortune 
through  his  efTorts  and  business  energy,  is  lia- 
ble to  have  bis  property  confiscated  for  this 
reason,  it  will  not  be  difficult  to  invent  a  ben- 
eficiary to  whom  the  property  can  be  turned 
over. 

The  above  are  the  facts  and  the  issues  pre- 
sented to  the  court  below  and  upon  which 
the  Judgment  of  this  court  must  be  based, 
for  there  were  no  others  presented  to  the  tri- 
al court  It  must  be  apparent,  then,  that  the 
Judgment  here  is  predicated  upon  the  ground 
that  because  the  city  had  no  authority  to 
grant  the  eewer  company  the  rlgbt  to  occupy 
the  8t]%et8  of  the  city,  and  now  having  repu- 
diated Its  grant,  it  has  become  the  owner  of 
the  property  which  by  Its  conduct  it  induced 
the  sewer  company  to  place  in  the  streets; 
or  it  must  be  predicated  upon  the  propoaiticm 
that  because  the  sewer  company  has  realized 
returns  from  Its  Inreetment  sufficient  to  re- 
imburse its  original  outlay,  that,  therefore, 
"in  equity  and  good  consdence,"  the  im^rty 
of  the  sewer  company  has  now  become  the 
property  of  the  city,  or  of  those  who  paid 
tolls  for  the  services  rmdered  tbem.  In 
shorty  the  Judgment  directed  by  tblB  court 
must  be  based  upon  the  admitted  dishonest 
acUon  of  the  city  or  up<ni  the  theory  of  con- 
flscatton,  as  set  up  In  the  answer,  or  botta^ 
for  no  other  defenses  have  been  interposed. 
This  la  not  conjecture.  The  opinion  itsAlf 
discloses  that  these  defenses  Influenced  tlw 
court  In  reaching  the  conclusion  It  has.  They 
are  noticed,  uid  It  is  said,  In  effect,  that  an 
Injimctlon  ahould  not  be  Issued  against  a  nni- 
nldpal  corporation  except  in  actions  free 
from  doubt,  and  thai  only  In  an  extreme  and 
exceptional  case.  Bo  it  is  apparrat  that  the 
court  must  hare  reached  the  contdusion  that 
by  these  defenses  such  a  doubt  was  raised 
regarding  the  rights  of  the  sewer  company  as 
Justified  the  order  inhUdting  it  from  discon- 
necting ueers  of  the  system  who  refused  to 
pay;  but  these  defenses  are  not  toutble. 
Should  it  be  determined  in  the  quo  warranto 
action  that  the  sewer  company  has  no  right 
to  longer  occupy  the  streets  because  the  city 
had  no  authority  in  the  first  Instance  to 
grant  such  right,  or  that  the  right  to  occupy 
has  expired,  or  If  for  any  reason  it  should  be 
determined  that  the  sewer  company  bad  no 
right  to  longer  occupy  the  streets,  the  phydc- 
al  structure  would  be  the  property  of  the 
company,  without  any  right  therein,  either  in 
tbe  city  or  any  one  else.  That  pn^Hxdtlon 
needs  no  citation  of  authority  to  support  It. 
No  matter,  then,  what  the  outcome  of  tbe  quo 
warranto  case  may  be,  the  physical  structure 
will  mnain  tiie  property  of  the  sewer  com- 
pany, and  it  is  now  the  owner  of  it  Regard- 
ing this  there  cannot  be  the  slightest  doubt; 
and  yet,  in  the  face  of  the  fact  that  this  sys- 
tem is  now  the  property  of  the  sewer  com- 
pany, and  nniBt  remain  such  until  its  title 


has  bera  divested  according  to  law,  this  court 
directs  that  it  shall  not  be  permitted  to  en- 
force its  contracts  by  disconnecting  those 
connected  vrith  the  system  who  refuse  to 
comply  with  their  agreements,  imposes  upon 
It  the  duty  of  keeping  its  system  In  repair, 
but  compels  tt  to  permit  users  who  will  not 
pay,  or  are  Irresiwnsible,  to  have  the  use  at 
the  system.  In  other  words,  compels  the 
company  to  Iceep  its  system  in  repair,  and 
operate  it  for  the  use  of  those  who  cannot 
or  will  not  pay  for  such  use,  until  the  rltfita 
of  the  parties  are  determined  In  the  quo  war- 
ranto proceedings,  although  it  Is  plain  be- 
yond the  shadow  of  a  doubt  that  the  physic- 
al structure  of  the  system  is  now,  and  at  the 
conclusion  of  the  quo  warranto  pcoceedings 
will  still  be,  the  proper^  of  the  company. 
That  sudi  results  deprive  the  sewer  company 
of  its  property  and  property  rights  without 
due  process  of  law  Is  so  plain  tliat  furtbo' 
discussion  is  unnecessary. 

The  remaining  proposition,  which  embraces 
the  other  defenses  interpoeed  by  tlie  city,  to 
the  effect  that  because  the  seww  oan^any 
had  realized  from  toIlB  a  sum  in  excess  of 
the  original  investment  that  therefore  its 
Tights  In  the  pnqwrty  bad  ceased,  and  that 
the  system,  "in  equity  and  good  cousdence," 
now  btfkmgs  either  to  tbe  dtr  of  lieadrllle 
or  to  the  parties  who  paid  the  tolls.  Is  so  ab- 
surd that  It  is  not  worthy  <a  serious  conoids 
emtknb 

It  is  eridently  sought  to  arold  basdng  tbe 
Judgment  here  directed  altogether  upon  the 
Issaes  made  in  the  court  below  Yjt  diUming 
that  it  is  necessary  to  inhibit  tlie  sewer  com- 
pany from  disconnecting  users  who  refuse  to 
pay,  upon  the  ground  ttiat  pabllc  healtta.  is 
tDTolved,  and  would  be  endangered  If  tbose 
who  refuse  to  pay  bad  their  proper^  dlscm- 
nected  from  the  system.  No  such  issue  was 
made  In  the  court  below.  All  that  was  said 
in  the  answer  m  that  snhJect  was  '*ttuit  to 
permit  the  plalntifF  to  disconnect  sndi  users 
of  the  sewer  wonld  result  in  the  creatton  ist 
a  nuisance  on  aceotmt  of  the  sewage  thus  on- 
disposed  of  remaining  upon  ttie  premises  of 
such  users."  It  was  not  claimed  Qiat  tbe 
nuisance  thus  created  could  not  be  abated  or 
would  endanger  public  health.  Neither  was 
there  any  attempt  on  the  part  of  tbe  elty  to 
introduce  any  testimony  on  the  subject  On 
tlie  contrary,  when  the  question  of  the  ad- 
visability of  a  sewer  system  for  Leadville  at 
the  time  when  tbe  sewer  company  applied 
for  permission  to  place  Its  system  in  the 
streets  was  under  discussion  at  the  trial,  the 
necessity  for  It  was  derided  by  counsel  for 
the  city.  His  efforts  then  were  directed  en- 
tirely to  excluding  evidence  of  the  permits  to 
the  sewer  company  and  the  introduction  of 
testimony  to  prove  the  revoine  derived  from 
the  system,  presumably  for  the  purpose  of 
thus  establishing  that,  the  permission  being 
without  authority,  the  system  was  the  |wt>p- 
erty  of  the  dty,  and  that,  from  the  ndnme 
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of  revenue  derlred.  It  was  subject  to  confis- 
cation. No  thought  of  raising  any  question 
on  the  score  of  public  health  was  ever  sng^ 
gested  until  after  the  case  reached  this  court 
on  aK>eaI.  Then,  for  the  first  time,  counsel 
for  the  city,  unQuestionably  realizing  that  un- 
der the  issues  made  below  the  had  do 
standing  whatever,  sought  to  inject  that 
Question  liere  by  lUBdavlts  which  the  main 
opinlim  says  hare  not  X>eea  controverted. 
Since  when  has  the  practice  obtained  that  an 
issue  of  fact  going  to  the  merits  of  a  case  not 
made  below,  can  be  injected  after  the  case 
has  been  removed  to  this  court  on  appeal,  and 
tried  in  connection  with  the  review  of  the 
case  on  the  record  from  the  trial  court? 

But,  aside  from  these  considerations,  the 
claim  Is  specious,  and,  unfortunately,  the 
majority  appear  to  have  regarded  It  with  fa- 
vor, without  reallEliig  its  spedousness.  In 
the  flnt  place,  the  owner  of  a  sewer  system, 
even  In  the  interest  of  public  health,  cannot 
be  deprived  of  his  property  without  due  pro- 
cess of  law.  But  public  health  Is  not  Involv- 
ed. If  persons  using  the  sewer  are  discon- 
nected, the  refuse  .which,  would  have  been 
carried  off  through  the  sewer  will  be  lodged 
npim  their  premises,  but  It  does  not  follow 
any'  means  that  Buch  lodgment  will  be 
anything  more  than  temporary,  or  that  refuse 
will  remain  upon  premises  to  the  detriment 
of  the  health  of  the  InhabitanU  of  the  city. 
ThB  city  U  dothed  with  ample  power  to  com- 
pel persons  disconnected  from  the  sewer  to 
keep  their  premises,  and  make  provisions  for 
keeping  them,  In  a  sanitary  condition.  Mere- 
ly because  dUzou  who  may  be  disconnected 
mnst  mi^  w»De  other  prortslon  for  keeptng 
their  iwemlses  In  a  aanitary  condltl<m,  or 
that  it  vrlll  be  Incumbent  upon  the  to 
compel  them  to  do  b<^  Is  no  reason  why  the 
company  should  be  compelled  to  take  care  of 
sewage  for  nothing.  If  the  mmlses  of  those 
who  may  be  disconnected  are  Dot  k^t  In 
proper  sanitary  condition.  It  la  because  the 
dty  authoTltlea  are  dmlict  In  the  discharge 
of  their  duties.  Glearly.  the  contention  on 
the  part  of  the  dty,  that  public  health  Is  in- 
volved, is  a  mere  subterfuge  because  at  most 
it  only  appears  that  dtlcena  who  refuse  to 
pay  for  sewer  amice,  and  the  Judgmmt 
of  this  eourt  are  awarOea  sewer  service  for 
nothing,  at  the  tacpeaae  of  the  company,  will 
be  compdled  to  tncor  some  acp«iBe  to  keep 
tbelr  premtees  In  a  sanitary  omdiUui,  and 
the  dt7  offldals  vrlll  have  Imposed  upon  them 
the  labor.  If  they  do  their  duty,  of  sedng  that 
they  do.  This  presents  no  reason  why  the 
company  should  have  Imposed  upon  It  the 
burden  of  relieving  the  citizens  and  officials 
from  the  burden  of  discharging'  their  duties. 

There  Is  still  a  potent  reason  why  the  city 
should  not  be  i>ermltted  to  Interfere  with  the 
operation  of  the  sewer  system.  It  has  no  in- 
terest therein,  dther  present  or  future.  The 
contractual  relations  between  the  company 
Vf<L  Its  patrons  are  purely  private.  The  dty 


is  not  a  party  to  these  contracts.  It  has 
no  more  authority  to  declare  that  the  com- 
pany should  not  be  permitted  to  make  char- 
ges tor  sewer  service  than  it  would  have 
had  in  an  attempt  to  declare  that  the  mer- 
chants ot  Leadville  should  furnish  their 
wares  to  the  Inhabitants  of  the  dty  free  of 
charge,  and,  for  the  purpose  of  enforcing  such 
an  order,  had.  thereafter  issued  a  notice  to 
the  effect  that  through  Its  officials  it  would 
cause  the  arrest  of  any  merchant  who  failed 
to  obey  Its  mandate.  On  the  strength  of  the 
resolution  it  did  pass  aod  Its  unlawful  ac- 
tion thereafter,  all  of  which  were  palpable 
wrongs.  It  has  Induced  users  of  the  system  to 
refuse  payment  for  sewer  service  which  has 
necessitated  the  company,  as  one  means  of 
enforcing  payment  or  protecting  itself  against 
Irresponsible  parties,  to  disconnect  those  In 
default.  In  other  words,  the  commission  of 
wrongs  on  the  pert  of  the  city,  by  intruding 
Itself  Into  affairs  where  It  had  no  business  to 
Intrude,  has  brought  about  the  necessity  for 
action  on  the  part  of  the  company  to  pro* 
tect  Itself,  which  the  dty  now  seeks  to  pre- 
vent, and  on  the  strength  of  which  It  de- 
mands that  the  company  be  required  to  fur- 
nish sewer  service  for  nothing.  The  Judg- 
ment of  this  court,  In  so  far  as  it  grants 
relief  to  the  city.  Is  for  the  purpose  of  pre- 
venting conditions  which  the.  wrongful  acts 
of  the  city  are  responsible  for.  This  Is  the 
first  time  In  the  history  of  the  JnrlsprudeDce 
of  this  country,  so  fiir  as  the  writer  is  ad- 
vised, where.  In  effect,  It  has  been  declared 
by  a  court  of  last  resort  that  the  commission 
of  a  wrong  creates  a  cause  of  action  In  favor 
of  the  wrongdoer. 

Finally,  the  Judgment  directed  appears  to 
he  based  upon  a  desire  to  preserve  the  status 
quo.  The  status  quo  Is  the  state  of  things 
at  some  particular  date.  It  seems  that  the 
majority  recognise  the  status  quo  as  existing 
at  the  time  the  quo  warranto  proceedings 
were  commenced,  which  was  after  the  resolu- 
tion was  adopted  by  the  dty  council,  thus 
giving  force  and  effect  to  that  resolution,  by 
recognizing  that  at  that  time,  by  that  unlaw- 
ful action,  a  status  quo  was  created  which 
should  now  be  continued.  A  condition  through 
the  medium  of  unlawful  action  and  force 
cannot  create  a  statns  quo  which  courts  can 
recognize.  The  action  of  the  city  council 
gave  It  no  legal  rights,  neither  did  It  deprive 
the  company  of  any  rights  in  the  subject- 
matter  of  controversy.  The  status  quo  was 
the  condition  which  existed  before  the  city 
offldals  undertook  to  deprive  the  company  of 
the  ownership,  possession,  and  control  of  Its 
property.  The  conditions  as  they  existed 
prior  to  that  time  are  what  should  be  protected 
by  Injunction  until  the  rights  of  the  litigants 
are  determined  in  the  quo  warranto  proceed- 
ings. At  that  time  the  sewer  company  own- 
ed, and  now  owns,  the  sewer  systMU.  Re- 
garding that  there  can  be  no  question,  and  tbtt 
right  of  the  company  to  control  and  operato 
it  should  be  folly  protected  poiding  final 
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judgment  In  the  quo  warranto  ease.  The 
Judgment  directed  this  court  deprives  it 
of  that  protection.  The  judgment  of  the  die- 
trlct  court  afforded  It  that  protection,  and 
shonld,  tho^fore,  If  this  court  has  the  an- 
thorltr  to  review  It,  be  affirmed.  Under  onr 
practice,  however,  the  proper  order  to  enter 
IB  one  dlsmlsBing  the  appeal. 

One  further  criticism  of  the  opinion  Is 
respectfully  offned.  It  disclaims  the  inten- 
tion of  detmnlnlng  any  qnestlon  Involved  in 
the  qno  warranto  proceeding,  and  yet  It  Is 
said  In  snbstance  that  the  city  officials  had 
no  anUiorlty  In  the  first  Instance  to  grant 
the  sewer  company  p«nnl8slon  to  disconnect 
users,  and  therefore  It  Is  not  now  estopped 
from  refusing  it  that  right  Both  of  these 
quesUons  shonld  be  determined  in  the  gno 
warranto  action,  and  not  here^ 

CAAfPBBLL,  J.,  ctmcnrs  In  this  (qplnlon. 


DISNYBB  ft  COLORADO  INV.  00.  v. 
BUDOIiPH. 
(Snpmne  Court  of  Colorado.   Abrch  7,  1910.) 
L  BvinvncE  (I  271*)— Self-Sebviho  DzoUi- 

BATIORB— Bt  OtFTCEB  OV  OOlPOBATION. 

In  an  actton  to  foreclose  a  mortgage  given 
bj  a  corporation,  the  declaration  of  the  manager 
as  to  the  reasoD  for  sivinc  the  morteage  made 
out  of  the  preKQce,  and  without  the  knowledge 
of  plaintiff,  was  inadmlnible. 

[Bd.  Note.— Por  other  eases,  see  EMdatca^ 
Cent  Dig.  I  1080;  Dec  Dig.  I  2n.*] 

2.  COBPOBATIONB  (|  887*)  —  BEFBBSIHIATIOn 
BT  OmcEBS— NSOBBSZTT  OW  FOBUAL  AonON 
BT  DlRECTOBS. 

Where  one  of  three  directors  of  a  corpora- 
tion was  consulted  about  the  givine  of  a  mort- 
gage and  did  not  object  thereto,  and  the  Instm- 
roent  was  signed  by  the  other  two,  one  as  presi- 
dent and  the  other  as  secretary,  there  was  a 
BufiScient  authorisation. 

[E6.  Note.— For  other  cases,  see  Oorporations, 
G^nt  Dig.  S  1508;  Dec  Dig.  |  897.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Hubert  L.  Shattuck,  Judge. 

Action  by  Herbert  Budolph  against  the 
Denver  &  Colorado  Investment  Company. 
From  a  Judgment  in  fhTor  of  plalntll^  de- 
fendant appeals.  Affirmed. 

Frank  H.  Keeser,  tox  ^tptilanl  S.  A. 
0sb(»n,  tor  iLppelleek 

MC88BB,  J,  Tbla  action  was  bnmi^t  to 
foreclose  a  nunrtgage  given  to  secure  a  note 
toe  ITOOl  The  evidence  for  plaintiff  was 
that  his  mother  had  loaned  the  defoidant 
$2,S00  which  was  secured  by  a  mortgage  on 
othor  property.  This  loan  was  paid  In  mcm- 
ey  down  to  the  9700,  the  note  and  mortgage 
In  controversy  were  given  tm  the  balance, 
and  the  mortgage  secnrlng  the  82,600  loan 
was  released.  The  defendant  answered  and 
attempted  to  show  that  the  note  and  mort- 
gage in  controversy  were  without  any  con- 
sideration whatever,  and  were  gfren  by  the 


manager  in  ocdliudon  wllli  plafnUfl's  mottier 
to  forward  some  ftaudnlent  pmpose  of  die 
manager.  The  court  below  evidently  acc^t- 
ed  the  evidence  for  piflfatiff  in  preferenc* 
to  that  toe  defendant  and  rendoed  Jnd^ 
ment  ftir  plaintiff.  Hie  dedarathm  of  the 
managOT  as  to  the  reasms  fhr  giving  the  note 
and  mortgage  made  out  of  the  jimaeaee,  and 
without  the  knowledge^  of  pi*faHif,  were 
pn^rly  stricken  out  Witbont  going  Into 
the  details  of  defttidanf  a  busliMss  to  stiow 
what  would  have  beoi  sufficient  authorin* 
tion.  It  Is  caunigh  to  say  Itut  tlie  court  fimnd 
the  debt  was  a  buia  fide  tme,  and  Hie  evi- 
dence shows  that  «ie  of  the  three  dtaecton 
was  ccmsnlted  about  titw  note  and  nunrtgage 
and  did  not  object  thereto,  and  the  instm- 
mottB  were  signed  the  other  two  direct- 
ors, tiie  tme  a»  president,  and  tin  otbv  ae 
secretary.  This  Is  a  snffldent  amSurlsatloii. 

The  Judgment  wUl  he  affirmed. 

Judgment  affirmed. 

STBBLB;  a  J.,  and  OAMPBSm  3^  con- 

cor. 


PARKBB  et  aL  T.  BBTTS  ct  mL 
(Si9xema  Orart  <tf  Ookamio.  Mardi  7,  lAMU 

1.  AOVXBSB  PoSBESaiOH  (|  71*>— GOLOB  OT  Tl* 
TUB— VALIDITT  Of  INBIBOMKNT. 

Mills'  Ann.  St  Bev.  Supp.  |  2^8e,  pro- 
vides that  Mie  in  actual  possMBlon  of  land  un- 
der claim  and  color  ot  tlue  made  in  good  faith, 
who  shall  for  seven  years  pay  all  taxes,  shall 
be  adjudged  the  legal  owner.  Eeid  that,  where 
one  paid  a  fair  and  adequate  consideration  for 
land  and  perpetrated  no  fraud  upon  the  gran- 
tor and  supposed  he  was  getting  a  good  title 
and  that  the  gnntor  was  mentally  competent, 
he  had  sufficient  color  of  title  under  the  stat- 
ute, though,  as  a  matter  ot  fact,  the  grantor 
was  mentally  fawompetent  to  make  a  coovey- 
ance. 

[Ed.  Net&p-For  other  essei^  ass  Advarss  Foe- 

session.  Dee.  Dig.  i  71.*] 

2.  DxBDs  (S  203*)  — BvznxNOB— VAXjorrr— 
Good  Faith. 

In  an  action  by  heirs  to  cancel  a  convey- 
ance by  th^r  ancestor  on  the  ground  that  be 
was  a  lunatic  when  the  instrument  was  execut- 
ed, defendants  claimed  by  adverse  possession 
and  that  the  deed  constituted  color  of  title. 
One  of  the  defendants  was  the  daughter,  and 
the  other  the  soo-In-law,  of  the  grantor.  HtU, 
that  evidence  that  dnring  the  same  period  when 
plaintlfCs  claimed  the  grantor  to  have  been  a 
lunatic,  one  of  them,  the  grantor's  son,  took  a 
conveyance  of  real  estate  tixnn  his  father,  tend- 
ed to  diow  the  good  faith  ot  defendants  in  ao> 
cepting  their  deed. 

[Bd.  Note.— Fw  othw  eases,  see  Deeds,  D«& 
Dfg.  I  208.*] 

3.  LiMiTATioK  or  Actions  (|  74»)— CoicroTA- 
tion  of  Pbbiod— Dibabh-itt. 

Where  a  grantor  was  insane  at  the  tlnw  of 
the  execution  of  the  deed  and  continoonaly 
thereafter  until  his  death,  limitations  against 
an  action  to  recover  the  land  would  not  ran  as 
against  him  during  his  lifetime^ 

[Ed.  Note.— For  other  cases,  see  LfanitatlMi  of 
AeUoos,  Oent  Dig.  H  41S,  434;  Dae.  Dig.  • 
74.*]  - 


•Vor  other  eases  see  same  topio  aaA  leetleB  NUICBBB  la  Dee.  A  Am.  Dlgrk  IROT  to  gatSb  A  Rvvorlar  Zatacs 
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4.  Desceut  ahd  DnmiBunoN  (|  7S*)— Rux. 

ESTATI. 

In  dM  abKfiet  <tf  a  irill,  real  estate  of  a 
decedent  deacende  at  once  to  Ua  bein  subject 
onlj  to  the  paTineiit  of  Ua  debti. 

FEU.  Note^For  other  eaiea.  aee  Descent  and 
DifltiibaUon.  Oaot  Dlr  H  248-201!  Dee.  Dig. 
I  75.*] 

6.  LnciTATioN  OF  AonoH0  (|  44*)— Aoobual 

or  Causs  of  AcnoH. 

LimitationH  eominaica  to  nut  afalnat  the 
heiiB  of  a  decedent  to  aet  aside  a  cooTcyance 
by  him  on  the  ground  oi  mental  Incompetency 
from  the  time  of  the  ancestor's  deatb. 

[Ed.  Note.— For  other  cases,  see  Umitatlon  of 
Actions.  Cent  Die  I  280;  Dec.  Dig.  1  44.*] 

Appeal  from  District  Court,  Fremont  Coon* 
ty;  Morton  S.  Bailey,  Judg& 

Action  by  William  G.  Parker  and  another 
against  Jacob  A.  Bette  and  another.  From 
a  Jndsment  In  tavm  of  defendants,  plaintiffs 
appeaL  Affirmed. 

J.  J.  IfcFeely,  for  ai^llants.  Auguatna 
Paaae  and  Jamas  T.  Locke,  for  appelleea. 

GAMPBELU  3.  This  Is  an  acthm  by  the 
heirs  at  law  to  cancel  a  deed  of  conveyance 
of  real  pn^rty  by  their  ancestor  grantor  on 
the  grounds  that  he  was  a  Innatlc  when  that 
bistrnment  was  algned,  and  that  defendants, 
the  grantees,  aectured  it  by  perpetrating  a 
fraud  upon  him.  In  their  answer  defendants 
deny  these  diarges,  and  In  an  afflrmatlre  de- 
fense allege  tlUe  In  ttiemselTes  vested  under 
our  seven  years'  statute  of  limitations.  Sec- 
tl<ni  292Se.  8  Mills'  Ann.  St  Rev.  Supp. ;  sec- 
tion 4089,  Rev.  St  1908.  To  prove  the  men- 
tal Incapacity,  plaintiffs  produced  a  jadiclal 
determination  of  the  grantor's  Imtacy,  and 
showed  that  no  eonrt  had  thereafter  adjudged 
hipi  restored  to  reason,  and  supplemented 
the  record  proof  by  oral  evidence  of  a  coin 
tlnoatlon  of  the  tncompetency  down  to  and 
Indodlng  the  time  when  the  deed  was  madeu 
Defendants  produced  oral  evidence  of  the 
granttff^  state  of  mind,  covering  the  same 
period,  whldi  tended  to  show  him  sane,  and 
both  parties  Introdaeed  evldmce  on  the  issue 
of  fraud.  The  trial  court  specifically  found 
that  the  grantor  was  sane  when  the  deed  was 
made;  that  defendants  gave  a  fair  and ade- 
qnate  consideration  for  the  land  conveyed,  and 
did  not  commit  any  fraud  upon  the  grantor; 
but,  on  the  ocmtrary.  said  the  transaction  was 
characterized  by  good  faith  on  their  part 
We  Shan  not  enter  upon  inquiry  whether 
these  findings  as  to  sanity  are  sustained  by 
the  evidence.  The  recf»^  presmts  some  la- 
terestlng  and  Important  questions  on  that  Is- 
sue in  tte  cue,  which  are  argued  with  abili- 
ty by  eoonsd.  There  was  no  adequate  proof 
of  ftaud,  but  the  court's  finding  on  that  Issue 
for  defendants  Is  ri^t,  and  conclusive  on  us. 
Because  defoidantir  plea  of  tiOe.  under  the 
statute  of  limitations.  Is  so  dear^  estiAllsh- 
ed  by  the  uncontradicted  evidence  furnishes 
the  reuom  for  not  omslderlng  the  Imacy 
Issaa 


The  deed  In  controversy  was  executed  In 
February,  1896.  The  defendants,  who  wen 
the  grantees,  at  mice  took,  and  ever  since 
have  been  <!onttnuously  In,  possession  of  the 
land  conv^ed.  They  have  paid  all  tans 
I^lly  assessed  thereon  during  all  of  this 
time.  PlalntUfs.are  Inclined  to  concede  thai; 
if  defendants'  pos8essl<»  was  under  claim 
and  color  of  title  in  good  fftlth,  the  statute 
would  bar  their  action.  Bvoi  without  this 
coQceadon  we  would  have  no  difficulty  in 
reaching  the  same  ctmdusion,  fOr  all  the  oth- 
er essential  elemmts  ol  tiUe  under  the  stat- 
ute—papw  title,  seven  years'  actual  and  con- 
tinued possession,  and  payment  of  all  taxes — 
are  establlAed  t^^the  uncontradicted  evi- 
dence. FlaintiCFS'  omtention  is  that  claim 
and  color  of  title  made  In  good  faith  was 
not  shown,  because  possession  under  a  void 
deed  constitutes  nelUier  coIot  of  tiUe  not 
good  faith.  In  Oomer  v.  Chaffee,  6  Oolo. 
814,  cited  by  plalnturs.  it  was  said  that  a 
void  deed  Is  not  color  of  title,  under  the  par- 
ticular statute  of  limitations  there  under  con- 
sideration, which  is  entirely  different  from 
the  one  upon  whldi  defendants  are  relying. 
This  court  has  repeatedly  held  that  a  void 
deed  may  constitute  color  of  titie  under  a 
statute  like  that  now  before  ns.  De  Foreata 
V.  Gast,  ao  Cola  807,  88  Pac.  244 ;  Bennet 
V.  North  Colo.  Springs  Land  ft  Imp.  Co., 
28  Colo.  470,  48  Pac.  812,  58  Am.  St  Rep. 
281;  Knight  lAwrence,  IB  Colo.  425,  SO 
Pac.  242;  Brlnker  v.  XJ.  P.  D.  &  O.  Ry. 
Co.,  11  Colo.  App.  168,  as  Pac  207.  See, 
also.  Keener  v.  U.  P.  I^.  Cos.  (C  C.)  81  Fed. 
126;  Oriswold  v.  Butier  et  al.,  3  Conn.  227, 
245.  The  fact  that  the  deed  was  void,  for  the 
reason  gtvei,  does  not  of  Itsdf  make  the 
grantees  guilty  of  bad  faith  In  accepting  and 
taking  possession  under  it  Mere  knowledge 
by  a  grantee  of  such  illegality  Is  not  suffi- 
cient to  prove  bad  faith.  There  must  be 
some  other  evidence  of  It  If  the  grantee  is 
willing  to,  and  does,  part  with  his  inoney, 
and  gives  an  adequate  consideration  for  the 
subject-matter  of  the  conve^nce,  and  hon- 
estiy  believes  he  Is  getting  a  good  title,  and 
Is  guilty  of  no  fraud,  and  follows  It  by  actu- 
al possession,  ezerdses  acts  of  ownership, 
and  pays  all  the  taxes  for  the  requisite 
length  of  time,  It  may  well  be  eald  that  his 
claim  of  Utie  Is  in  good  faith,  even  though 
his  deed  is  a  void  instrument.  Smith  v. 
Ferguson,  91  HI.  804;  Winters  v.  Haines,  84 
ni.  586.  The  trial  court  found,  and  the  evi< 
dence  sustains  the  finding,  that  these  de-' 
fendants  paid  a  fair  and  adequate  considera- 
tion for  the  land  conveyed  by  the  deed  which 
Is  here  attacked.  They  perpetrated  no  fraud 
npon  the  grantor.  They  suKKMed  they  were 
getting  a  good  title  and  believed  the  gran- 
tor was  mentally  competent  to  mate  the 
conv^ance.  One  of  the  defendants  was  the 
daughter,  the  other  the  son-in-law,  of  the 
grantor.    Dining  the  same  period  of  time 
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wbw  plaintiffs  8a7  tbe  grantor  was  a  luna- 
tic, one  of  them,  the  grantor'a  son.  took  from 
hia  father  a  deed  of  conv^ance  of  real  prop- 
erty, as  did  another  of  the  sons.  It  would 
seem  from  the  evidence  that  the  family  gen- 
erally considered  the  grantor  mentally  com- 
petent to  transact  busing  and  make  con- 
veyances. Acceptance  by  one  of  the  plain- 
tiffs of' a  deed  troax  the  grantor  does  not,  of 
course,  make  good  tbe  deed  under  which  de- 
fendants claim,  If  the  grantor  was  then  In- 
competent But  it  Is  at  least  some  evidence 
tending  to  show  the  good  faith  of  defendants 
In  accepting  the  deed  to  themselves. 

The  grantor  died  In  November,  1896,  within 
nine  months  of  the  time  he  executed  this 
deed  to  defendants.  Tbe  evidence  tends  to 
•how  that  one  of  the  plalntifTs  knew  of  its 
execution  before  his  father  died  and  within 
a  few  months  after  its  date.  If  the  grantor 
was  Insane  when  he  made  the  deed  aod  con- 
tinuously thereafter  until  his  death,  of  course, 
the  statute  of  limitations  would  not  run  as 
against  him,  during  his  lifetime.  At  bis 
death,  under  our  laws,  in  the  absence  of  a 
will,  bis  real  property  descended  at  once  to 
bis  heirs,  subject  only  to  tbe  payment  of  bis 
debts.  The  heirs  might  then  make  an  entry 
upon  it,  and  their  right  at  once  accrued  to 
question  the  validity  of  their  ancestor's  deed. 
Th^  took  no  steps,  however,  In  this  direc- 
tion until  the  present  action  was  b^n  in 
February,  1906,  which  was  more  than  nine 
years  after  their  ancestor's  death.  Tbe  court, 
upon  the  evidence,  found  that,  as  a  matter  of 
fact,  defendants  entered  into  possession  of 
the  land  conveyed  under  claim  and  color  of 
title  In  good  faltb,  and  there  is  no  evidence 
to  tbe  contrary,  unless  it  can  be  said  the 
mere  fact  that  the  deed  was  void  is  evidence. 
Under  our  own  decisions  this  deed  was  color 
of  title,  and  under  the  uncontradicted  oral 
evidence  defendants  took  the  deed  and  went 
Into  possession  under  claim  and  color  of  ti- 
tle In  ^the  utmost  good  faith,  believing  that 
they  were  getting  a  good  title,  and  paid  the 
prescribed  taxes. 

Being  of  the  opinion  that  the  pleai  of  the 
statute  of  limitations  is  sustained,  we  must 
aflSrm  the  Judgment 

Affirmed. 

STEELE,  0.  J.,  and  MUSSBR,  J.,  concur. 


8CHWINDT  V.  I*ANB  POTTER  LUM- 
BER CO.,  Umited. 
(Supreme  Orart  of  Montana.    March  1,  1010.) 

1.  Flkadsng  (I  64*)— Complaint— DupLioiTT. 

Where  the  allegation*  of  a  complaint  sag- 
lirested  three  theories  of  plaintlOTs  cause  of  ac- 
tion, and  the  evidence  which  would  support  any 
one  of  the  theories  would  not  support  either 
of  the  other  two,  the  complaint  was  defective, 
since  it  did  not  apprise  Uie  defendant  of  the 
proof  which  it  would  be  required  to  meet. 

[Ed.  Note.— For  other  casesi  see  Pleading, 
Cent.  Dig.  H  184-187;  DeTBg.  |  64.»] 


2.  Pleadino  (J  64*)  —  "Ddpuctft"  —  Uhdkb 

Code  and  Coioion  Law. 

Though  the  term  "duididty"  used  In  Code 
practice  has  been  given  a  aomewhat  enlarged 
meaninx,  it  still  indudes  all  that  was  compre- 
hended oy  the  definition  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  Dig.  H  134r-lS7;  Dec.  Dig,  f  64.* 

For  other  definitions,  set  Words  and  Fhnasi; 
vol.  8,  p.  2267.] 

8.  Pleadino  d  Q^<)~Ooiipluiit— DumcxR 

— Demitbbee. 

Where  a  complaint  dearly  Indicated  that 
plaintiff  had  bat  a  single  d«nand,  but  suggest- 
ed that  defendant  was  liable  as  original  debtor, 
aa  guarantor,  or  as  tort-feasoTf  It  was  snhjeet 
to  special  demurrer,  as  defendant  was  entitled 
to  know  upon  whtdi  theory  it  was  sued. 

[Ed.  Note.— For  other  cases,  see  Pleadhifc 
Cent  Dig.  I  13fi ;  Dec.  Di^Tl  dC*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty ;  Heniy  L.  Myers,  Judge. 

Action  by  Henry  Schwindt  against  the  lane 
Potter  Lumber  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defmdant  anieala 
Reversed  and  remanded. 


Jamea  A.  Walsh,  for  appellant 
El  Herabey,  for  re^wndent 


Elmer 


HOLLOWAT,  J.  The  complaint  in  this 
action  allies  that  In  the  fall  of  1907,  the 
defendant  company  was  engaged  in  cutting 
logs  in  the  vicinity  of  Heron,  Mont,  and  had 
a  party  in  charge  of  such  work  whom  it  au- 
thorized to  Issue  orders  i^Kni  tbe  d^«adant 
company  for  goods,  wares,  merchandise,  and 
other  supplies  necessaiy  to  carry  <m  tbe 
work ;  that  tbe  par^  In  diarge  ot  tbe  work 
Issued  to  tbe  plaintiff,  who  wai  engaged  In 
the  general  mercantile  business,  three  certain 
orders,  aggr^tlng  $l,a08iS4,  for  goods  fnr- 
nlahed  by  the  plaintiff  and  for  money  ex- 
pended. It  iB  also  alleged  that  In  Morember, 
1907,  the  idaintlff  made  Inquiry  of  dtfendant 
with  regard  to  orders  Issued  upon  it  by  the 
party  In  charge  of  the  work,  and  that  tbe 
dtf  endant  relied  that  the  time  orders  would 
be  paid  on  January  20,  1808,  and  the  other 
orders  on  the  6th  of  each  month  or  as  soon 
ther«aftur  as  tbe  office  work  wonld  permit; 
that  defendant  requested  plalntlg  to  notify 
it  onoe  a  wedc  of  the  orders  be  had  on  hand, 
and  that  defendant  would  promptly  notify 
plaintiff  whether  sncb  orders  -wwo  alzli^t ; 
that  in  accordance  with  this  arrangement  the 
orders  Issued  to  tba  jdaintiff  were  pnmiptly 
sent  to  the  defendant  ennpany  at  Iti  prin- 
cipal offlos  at  Cnaik's  Fork,  Idaho,  the  first 
two  orders  baving  been  sent  oa  Deconbcr  7, 
and  the  last  one  on  December  11,  1907;  Oat 
the  defendant  retained  said  orders  untfl  ths 
16tb  of  December,  1807,  when  It  returned 
them  to  the  [daintiff,  and  thai  and  diero- 
after  refused  to  pay  the  same  or  any  part 
thereof;  that  by  reason  ot  tite  tact  fliat  the 
defendant  retained  said  orden^  nntU  De- 
conber  16tb,  sod  did  not  promptly  nottfjr  tiie 
plaintiff  that  the  orders  wonld  not  be  ae- 


•rer  etbsr  oases  sts  same  topic  aad  ssetlra  NUMBBR  la  Deo.  A  Am.  Did.  IMT  to  datth  *  Rvvertv  IMssm 


Digitized  by 


Google 


Mont) 


BAKER  T.  BUTTE  WATER  GO. 


S19 


eq»ted  or  paid,  tiie  {Aalntifl  waa  led  to  be- 
Ue?e  that  tliey  would  be  paid,  and  by  reason 
ttaweot  wattereA  the  goods  to  be  takm  away, 
and  thwelv  plaintiff  was  dejirlTed  <tf  an  op- 
portnnll7  to  rescind  tlie  sale  and  recorer  the 
foods.  To  this  complaint  the  defendant  In- 
terposed a  general  and  a  ipeclal  demurrer. 
These  denmrrers  were  overruled,  the  defend- 
ant answered,  the  canse  was  tried  and  re- 
solted  In  plaintiff  recovering  Judgment  for 
tbB  fall  amount  claimed;  and  from  the  Jud^ 
ment  mUnO,  and  ftom  An  order  denying  It 
a  new  trial,  the  defoidant  company  appealed. 

The  principal  cont«iti<m  made  In  this  court 
Is  that  the  trial  court  erred  In  orwrulbig  de- 
fendants d»nurrer  to  the  complaint  The 
allegations  of  the  complaint,  paraphrased 
above,  suggest  three  theories  of  plalntUTs 
cause  of  action  or  grounds  of  defendant's  11a- 
t^ty :  (a)  That  the  goods  were  sold-to,  and 
the  money  expended  for,  the  defraidant  It- 
self, at  the  special  Instance  and  request  of 
John  McOlll,  the  party  in  charge  of  the  work 
who  was  its  duly  authorized  agent;  or  (b) 
that  the  goods  were  sold  to,  and  the  money 
expended  for,  McGlII,  and  that  the  defend- 
ant company  agreed  to  acc^t  end  pay  Mc- 
OIl]*s  orders  Issued  for  the  same ;  or  (c)  that 
plaintiff  waa  damaged  in  the  amount  claim- 
ed, by  reason  of  the  failure  of  the  defendant 
company  to  return  tq  the  plaintiff  within  a 
reasonable  time  the  three  orders  issued  by 
HcGlll  and  referred  to  In  the  complaint-  It 
Is  quite  apparent  that  the  evidence  which 
would  support  any  one  of  these  theories 
would  not  support  either  of  the  other  two; 
and,  since  one  primary  object  of  the  com- 
plaint was  to  apprise  the  defendant  of  the 
proof  which  it  would  be  required  to  meet  {6 
Bncy.  Pi.  &  Pr.  250).  the  complaint  In  this 
Instance  falls  of  Its  purpose. 

In  6  Encyclopedia  of  Pleading  ft  Practice, 
248,  it  Is  said:  "An  issue  is  defined  as  a 
single,  certain,  and  material  point  arising 
out  of  the  allegations  or  pleadings  of  the  par- 
ties, which  would  generally  be  made  up  by 
an  aflBrmative  or  negative.  The  object  of 
pleadings  Is  to  bring  out  this  issue  between 
the  parties,  and  to  this  end  certainty  Is  one 
of  the  most  common  requirements."  Upon 
the  subject  now  under  consideration,  and  un- 
der the  head,  "Rules  which  Tend  to  Produce 
Singleness  or  Unity  in  the  Issne,"  Mr.  Ste- 
phens, In  speaking  of  duplicity,  under  rules 
of  pleading  at  common  law,  says :  "Pleadings 
must  not  be  double.  This  rule  applies  both  to 
the  declaration  and  subsequent  pleadings. 
Its  meaning  with  respect  to  the  former  Is 
that  the  declaration  must  not,  In  support  of 
a  single  demand,  all^e  several  distinct  mat- 
ters, by  any  one  of  which  that  demand  Is  snf- 
ficiently  supported."  Andrews'  Stephen's 
Pleading  <2d  Ed.)  §  175;  1  Chltty  on  Plead- 
ings, *p.  249;  Gould  on  Pleadings,  p.  405; 
7  Ency.  PI.  &  Pr.  237.  The  term  "duplicity," 
osed  In  Code  practice,  has  been  given  a  some- 


what enlarged  meaning,  but  still  Indndes  aU 
that  was  comprdiaided  by  the  deflnltltm  at 
common  law.  Bliss  on  Code  Pleading,  1 290. 

The  complaint  Indicates  quite  clearly  that 
the  plaintiff  has  ^ut  a  single  demand,  and 
the  defendant  was  entitled  to  know  whether 
it  was  sued  iq;ion  an  original  liability,  or  as  a 
guarantor,  or  as  a  tor^fea8or ;  and,  having 
called  the  particular  defScts  In  the  complaint 
to  the  Intention  of  the  trial  court.  It  was  er- 
ror to  overrule  the.  special  demurrer.  Lynch 
V.  Great  NorOi^  By.  Ga,  38  Uont  Sll,  100 
Pac.  616;  Hosty  t.  Moultcm  Water  Go.,  39 
Mont  810;  108  Fac.  66&  It  would  not  serve 
any  useful  purpose  to  discuss  the  oQier  ques- 
tions raised  upon  this  appeal.  If  the  com- 
plaint is  redrafted,  so  that  It  will  indicate  the 
theory  of  d^endant*s  liability,  many,  if  not 
all,  of  these  questions  will  not  arise  again. 

For  the  error  noted,  the  Judgment  and  or- 
der  are  reversed,  and  the  canse  Is  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed. 

Reversed  and  remanded. 

BBANTLT,  C.  3^  and  SMITH,  J.,  concur. 


BAEEB  et  a1.  t.  BU'ITB  WATER  GO.  - 
(Supreme  Court  of  Montana.   March  6,  1910i) 

1.  PUU-DINQ  ({  205*)— Gbnebaz.  Deuubrbs. 

Where  a  complaint  diecloses  that  plaintiff 
!b  entitled  to  any  relief,  a  genezal  demurrer  to 
it  cannot  be  nutaiaed. 

[Ed.  Note.— For  other  caBes,  see  Pleading, 
Cent  Dig.  H  491-610;  Dec  Bg.  I  a06.«] 

2.  Ejectmbhi  (I  63*)  —  CoKPLAiHT  — Sum- 

CIENC*. 

A  complaint  alleging  that  plaintlfEs  are, 
and  at  all  the  times  in  the  complaint  stated 
have  beat)  the  ownen  and  entitled  to  the  Im- 
mediate possession  of  the  premises  described, 
and  that  defendant  wrongfully  entered  on  (the 

E remises  and  ousted  the  plaintiffs  therefrom,  and 
as  ever  since  continned  In  the  wraigful  pos- 
session  thereof,  states  a  cause  of  action  in  eiect- 
ment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  164-157 ;  Dec.  Dig.  |  63.*1 

3.  Ejectmsmt  (S  120*)— Writ  or  Possession. 

Where  one  has  not  been  in  poBsesaion  since 
the  rendition  of  Judgment  awarding  poasee- 
slon,  the  writ  of  posaMSlon  Is  adequate  to  se- 
cure the  possession  awarded,  but  the  writ  can 
only  restore  to  bim  the  rights  adjudicated  by 
the  judgment  which  determuied  matters  direct- 
ly in  issue,  and  audi  other  matters  as  nigfat 
have  been  litigated. 

[Bd.  Note.~Fer  other  cases,  see  Sfectnmt 
Cent  Dig.  U  880-404;  Dee.  Dig.  |  iSOl*] 

4.  Ejectuent  ({  120*)— Writ  or  Fosskssior. 

Where  a  writ  of  possession  to  enforce  a 
judgment  awarding  possession  waa  issned,  and 
the  SQccessCul  party  was  restored  to  possession, 
another  writ  wonid  not  issue  after  such  party 
had  been  ousted,  but  he  would  Im  left  to  his 
remedy  by  contempt  proceedings  under  Bev. 
Codes,  {  7310. 

[Ed.  Note.— For  other  caseR.  see  Ejectment 
Cent  Dig.  M  880-404;  Dec.  Dig.  {  1S».*1 
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S.  BlTECniENT  (I  120*)— WBIT  or  POSBEfiSIOir. 

A  party  who  has  been  adjudged  to  delirer 
pouewioQ  of  land  to  another  claimant  is  not 
eatopjMd  from  purdiasing  lubseqaeDtlr  an  ont- 
standuiff  tiiltf  and  anerBn^  again  his  right  to 
the  posaession,  and  snch  party,  aBBerting  a  val- 
id daim  not  adjudicated  in  the  action,  cannot 
be  ousted  bj  writ  of  posseosion  to  enforce  the 
jadgnent,  or  by  contempt. 

[Bd.  Note.— For  other  cases,  see  BJectment, 
Oent  Dig.  H  880-404;  Dec  Dig.  S  m«] 
0.  BjEOTHKirr  (|  63*)  —  Cokplautt — Sum- 

oHHor. 

A  complaint  alleging  that  plaintiff  has  be* 
come  owner  of  a  half  interest  tn  a  judgment  ad- 
Jud^ng  the  coplaintiff  to  be  the  owner  and  en- 
titled to  the  possession  of  a  mining  claim,  and 
that  fdaintiff  and  coplaintiff  are,  and  at  all  the 
times  mentioned  in  the  complaint  were,  the 
owners  of  the  claim  and  entitled  to  the  posses- 
sion  thereof;  that  defendant  Is  bound  by  the 
Juc^ment  obtained  by  the  coplaintiff;  that  sev- 
eral years  after  the  rendition  of  the  Judgment 
defendant  entered  on  the  premises,  tow  posses- 
sion thereof,  and  ejected  plaintiff  and  coplain- 
tiff, and  has  since  unlawlnlly  withheld  posses- 
sion from  plaintiff  and  coplaintiff— states  a 
cause  of  action  as  against  a  general  demurrer, 
thou^  th«  plea  of  former  adjudication  set  forth 
may  be  treated  as  a  mere  deraigoment  of  title 
and  unnecessary,  because  of  the  statement  of 
a  cause  of  action  for  an  ouster  occurring  long 
after  such  Judgment 

[Ed.  Notie.— For  other  cases,  see  BJeetment, 
Dec.  Dig.  I  68.*] 

Appeal  from  District  Court,  Sliver  Bow 
Coanty;  John  B.  McOleman,  Judge. 

Action  by  Ben  Baker  and  another  against 
the  Butte  Water  Company.  From  a  Judg- 
ment for  defendant  rendered  on  sustaining 
a  gmeral  demurter  to  the  complaint,  plain- 
tiffs  appeal.  Bereraed  and  remanded. 

J.  E.  Healy,  for  app^nts.  Forbla  &  Erans^ 
for  respondent. 

HOLLOW  AT,  J.  On  Angost  1,  1899,  Ben 
Baker  recovered  Judgment  In*  the  district 
court  of  Bllver  Bow  coanty  against  tito  Butte 
Cltf  Wator  Company,  a  ootpwatlcai,  by  vhidi 
Baker  was  adjudged  to  be  the  owner  and  en- 
titled to  the  possession  of  the  Keynote  quartz 
lode  mining  claim,  tben  In  lha  posaenion  of 
the  water  company.  On  appeal  to  this  court 
the  Judgment  was  affirmed.  Baker  t.  Butte 
City  Water  Co.,  28  Mont  222,  72  Fac  617. 
101  Am.  St  Rep.  68&  By  writ  of  error  the 
cause  waa  taken  ta  the  Suprane  Gou;t  of  the 
United  States,  where  on  January  8,  1905,  the 
dedslcoi  of  thlfl  court  was  affinned.  Butte 
City  Water  Co.  r.  Baker,  106  U.  8.  110,  26 
Sup.  Ot  211,  L.  Bd.  409.  Some  four 
years  after  ttie  mandate  from  the  Supreme 
Court  of  the  United  States  had  been  received 
hy  the  clak  of  this  court,  and  the  remittitur 
firom  this  court  had  been  flled  In  the  office  of 
the  cleric  of  the  district  court  of  Silver  Bow 
county,  Ben  Baker  and  Mary  Healy  com- 
menced this  action  against  the  Butte  Water 
Company,  a  owporatlon.  In  the  amended 
complaint  it  is  alleged  that  Mary  Bealy  has 
become  the  owner  of  a  (me-half  Interest  In 
the  Judgment  obtained  by  Baker  against  the 


Battft  Olty  Water  Company,  and  that  the 
plalntUb  are,  and  at  all  the  times  mentioned 
In  the  complaint  were^  the  owners  and  enU- 
Oed  to  the  hnmedlato  possession  of  the  pmn- 
Ises  referred  to  above^  wbldi  premises  are 
described,  fiufficient  facte  are  than  alleaed 
to  show  that  the  Butte  Water  Company  is 
ttte  soecesaor  In  Interest  of  the  Butte  City 
"WKter  Con^HUiy,  and  Is  bound  1^  tlie  Judg* 
moit  obtained  by  Baker  to  the  same  ertent 
that  the  Butte  City  Water  Company  was 
bound.  The  complaint  then  alleges  that  on  or 
about  September  1, 1008.  the  defendant  Bntto 
Water  Company,  ent«ed  upon  fiie  inemises 
mentioned,  took  possession  thereof,  and  oust- 
ed and  ejected  the  plaintiffs  therefMnn,  and 
has  since  continued  wrongfully  and  unlaw- 
fully to  withhold  possession  from  the  plain- 
tiffs.  It  Is  then  alleged  that  the  defendant 
Butte  Water  Company,  now  asserts  some 
claim  or  ri^^t  to  the  possessiim  of  the  prsm- 
Ises,  adverse  to  plaintiffs,  which  claim  m 
right  it  is  asserted  3]y  the  defendant  com- 
pany,  is  different  from  any  litigated  in  the 
case  of  Baker  v.  Butte  City  Water  Company; 
but  plaintiffs  allege  that  any  claim  now  as- 
serted by  the  defendant  is  withont  rl^t 
and  was  In  fact  litigated  and  determined  ad- 
versely to  the  dtiCendant  In  the  former  no- 
tion. To  this  amended  complaint  the  defend- 
ant water  company  interposed  a  gmeral  de* 
murrw,  whkdi  was  sustained,  and  the  plain- 
tiffs, having  declined  to  plead  further,  snf- 
tend  Judgment  to  be  entered  against  them, 
and  aiveaied  to  this  court 

We  have  ssld  repeatedly  that  If  a  com- 
plaint discloses  that  plaintiff  Is  entitled  to 
any  relief  whatever,  a  general  donorrer  to  it 
cannot  be  sustained.  Xtonovan  v,  Md)evltt 
86  Mont  61,  92  Pac.  49;  Baym<md  t.  Blanc- 
grass,  36  Mont  449,  98  Pac.  648, 15  L.  B.  A.  (M. 
S.)  976;  Hoskhis  v.  Norths  Padflc  By.  Go, 
30  Mont  394,  102  Pac.  988.  The  amended 
complaint  in  this  actltm  all^w  that  the 
plaintiffs  are,  and  at  all  the  times  In  the 
complaint  stated  have  been,  the  owners  and 
entitled  to  the  Immediate  possession  ot  the 
pronises  described  therein;  that  the  defend- 
ant wrongfully  ottered  upm  the  premises 
and  ousted  the  xrialntlffs  therebom,  and  ever 
since  has  continued  in  the  wrongful  posses 
slon  of  the  same.  These  allegations  are  suffi- 
cient to  state  a  cause  of  action  in  ejectment 
Billings  V.  Sanderson,  8  Mont  201,  10  Pac. 
307;  City  of  Butte  v.  Mlkosowitz,  30  Mont 
850, 102  Pac.  503. 

But  reqondent  contends  that  tlie  other 
all^Uons  in  the  complaint  disclose  that 
the  plaintiffs  have  an  ample  remedy  by  the 
simple  expedient  provided  by  law  for  raifore- 
ing  the  formor  Judgment  a  writ  of  posses' 
sion,  at  hy  ctmtempt  proceedings  Instituted 
under  section  7310  of  the  Revised  Oode^  and 
therefore  this  preset  action  Is  wholly  un- 
necessary, and  tends  only  to  annoy  and  vex 
the  defendant  company.  If  theplalntifbhave 
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nerar  been  In  poMWBoton  of  die  pranlsw 
since  the  Judgment  In  the  former  action  be- 
came flnal,  of  conne  the  wAt  of  poMMolon 
would  be  ftlt^tether  edequto  to  Hcare  to 
tbiem  the  poesasslra  awarded  la  that  action ; 
and.  while  the  amended  complaint  In  the 
present  Instance  does  not  in  express  terms 
allese  that  the  remedy  t>7  that  writ  has  been 
Inrifted  and  pnsewslnn  <Atained  nndw  It;  It 
wonld  seem  that  no  other  fair  Inference  la 
dednettOe  from  the  pleajlliv.  since  it  alleges 
en  ouster  in  1906,  wUch  could  not  hare  oc- 
curred unless  the  plaintiffs  were  then  In  pos- 
seaaion.  And*  if  the  writ  was  In  fact  Issued 
and  plaintiffs  restored  to  possession  under  It, 
anodw  writ  would  not  Issue,  but  idalnflfCs 
would  be  left  to  their  remedy  by  contempt 
jBOceedlnsB  under  section  7810.  But,  assnm- 
Int  that  the  writ  was  not  issned  In  execution 
of  the  former  Judgmoit,  it  could  now  only  re- 
store plalntifh  to  the  rights  adjudged  to  them 
by  that  Judgment;  and  assuming,  further, 
that  the  framer  action  deteEmlned,  not  only 
all  matters  directly  in  Issue  between  the  par- 
ties, but  also  audi  other  matters  as  they 
might  have  litigated  which  were  Inddent  to, 
or  easentlany  connected  with,  the  matters  di- 
rectly in  issu^  it  la  manifest  at  once  that  it 
could  go  no  further.  As  was  well  said  by 
this  court  In  Ueyendorfl  t.  Frohner,  S  Mont 
288:  *'A  party  who  has  been  adjudged  4o  de- 
llTO'  possession  of  land  to  another  claimant 
Is  not  estopped  from  purchasing,  subsequent 
to  the  action  In  whldi  ttie  rl|^t  to  such  pM- 
sesslon  was  determined,  an  outstanding  title, 
and  assarting  again  his  right  to  the  posses- 
sUm  of  tile  same."  If  the  all^atlon  of  the 
amended  complaint  Is  true  that  the  defmd- 
ant  Butte  Water  Company  Is  asserting  that 
It  <dalms  posscsal<m  of  the  premises  under  a 
right  whldi  was  not  adjudicated  tai  tiie  for- 
mer acdon,  and  if  it  should  devtiop  that 
such  contaaitlon  la  true  and  tiie  <dalm  valid, 
then  cleariy  the  exeeutlon  of  a  writ  €€  pos- 
aesalon  agalnrt  that  defndant  wonld  operate 
to  dq>riTe  it  of  its  property  without  due  pro- 
cess <ii  law;  and  for  the  same  reason  con- 
tempt proceedings  woidd  be  unavaQlng  and 
altogether  Imprc^yer.  If  the  allegajtiim  of 
Uie  amended  complaint  Is  tme.  thai  we  must 
assume  in  the  first  Instance  that  tiie  claim  so 
asserteil  by  the  defaulant  company  la  made 
In  good  faltl^  and,  to  determine  such  a,  claim, 
then  must  be  proper  issues  presented  by  ap- 
propriate pleadings  in  a  propw  action,  {^leak- 
ing to  mis  particular  subject,  this  court  In 
State  T.  District  Court,  80  Hont  90,  7S  Pac. 
866,  said:  "Where  the  title  to  prt^wrty  has 
been  tmce  finally  adjudicated,  and  it  appears 
from  the  Judgment  record,  or  from  the  rec- 
ord sun^emented,  if  necessary,  by  eridoice 
identifying  Uie  subject-matter,  that  this  ii 
the  cue,  and  that  the  defendant  has  bem  en- 
joined from  further  Interference,  contempt 
proceedings  must  be  resorted  to.  Montana 
Ore  Purchasing  Co.  v.  Boston  &  Montana  C. 


a  ft  &  11  Co.,  27  Mont  4ia  71  Pac.  40B* 
This  was  ta«ld  in  the  case  dted  with  refftr- 
mce  to  tlw  same  reins  now  in  controrersy, 
the  theory  of  this  court  being  that  as  the 
complaint  allied  ownon^p  In  the  plaintiff 
under  the  decree  rendered  in  the  P«m«yl' 
▼anhi  case  Mont  288,  70  Paa  Ul^.  It 
would  be  most  ^ective^  enforced  to  pre- 
vent bespasB  in  TlOlatlim  of  the  injunction 
contained  therein  by  contempt  proceedings, 
these  furnishing  a  complete  and  adequate 
remedy.  Mow,  It  anwars  that  the  dalm 
made  in  that  case  is  not  true,  and  ttiat  con- 
tempt proceedings  tiave  bem  resorted  to  to 
adjudicate  and  settle  title  to  property  In  no 
way  affected  by  the  decree.  TUs  may  not 
be  done.  Such  proceedings  are  not  appropri- 
ate. For  this  purpose  there  must  be  Issuu 
presented  by  formal  pleadUiga  in  an  appro- 
priate form  of  aetl<m  at  law  or  in  equity, 
after  due  notice^  when  the  parties  may  be 
heard  In  the  usual  way.  And  It  must  always 
be  the  case  where  there  Is  a  bona  fide  contro- 
Tersy  as  to  ownorahip  of  property  which  has 
not  been  adjudicated;  otherwise  a  party 
might  be  summarily  deprived  of  his  property 
without  due  process  of  law." 

In  passing  we  may  say  that  it  appears  to 
us,  bowers,  that  the  plea  of  former  adju- 
dication contained  in  the  unended  complaint 
mi^t  TOT  well  be  treated  as  a  mere  daalgn- 
ment  at  plalntUb*  title  and  unneceesary,  since 
Iheare  Is  a  statement  of  a  cause  of  action  fOr 
an  ouster  which  occurred  long  after  the  fw- 
mer  Judgment  became  final;  but  viewed  In 
any  light  we  think  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action,  and 
was  therefore  proof  against  a  general  demnr> 
rer. 

The  Judgment  Is  reversed  and  the  cause  la 
remanded  to  the  district  court  with  direc- 
tions to  vacate  the  order  heretofore  made  and 
overmle  the  demurrw. 

Reveraed  and  remanded. 

BRANTLT,  G.  J.,  and  SMITH.  J.,  concur. 


QUIRK  V.  RICH. 
(Supreme  Court  of  Montana.   March  2,  1910.) 

1.  CONTBACTB  ({  147*)— CoHBTBnCTIOH. 

R«v.  Codes.  I  6020,  providing  that  "A 
contract  must  be  bo  Interpreted  a>  to  give  effect 
to  the  matiial  intention  of  the  partiei  as  it 
existed  at  the  time  of  contracting,  so  far  as 
the  aame  is  ascertainable  and  lawful,"  means 
that  the  intention  of  the  parties  rtiall  be  ascer- 
tained in  the  first  Instance  by  reference  to  the 
lanzuage  used  by  them,  and,  where  the  words 
used  are  clear  and  unambiguous  Interpretation 
need  not  be  resorted  to. 

[Ed.  Note.— For  other  cases,  see  Gontracti, 
Cent  Dig.  I  780;  Dee.  Dig.  1 147.*] 

2.  ConTBACTS  (I  162*)— CONBTSUCnON. 

In  the  interpretation  of  contracts,  the  lan- 
guage employed  most  be  given  its  ordinary 
meaning. 

[Ed,  Note.— For  other  cases,  see  Contracta 
Cent.  Dig.  85  732-738 ;  Dec  Dig.  (  162.«1 
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8.  Afpeai.  and  Ebbob  (S  1000*)— Bmsw  — 
FnvDinaa  am  to  Faoi— SumontNOT  orSvi- 

DENOa. 

Where  there  fs  erldenee  to  anpport  it,  the 
finding  67  the  jury  In  an  equity  case,  that  the 
contract  in  question  expresses  Oie  real  inten- 
tion of  the  parties,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Ont  Dig.  H  8925-8927;  Dee.  Dig.  i 
lOOO.'J 

4.  WaTKBS  and  WATEB  COUBSBfl  (H  158*)  — 
CONTBACTS. 

Where  the  rights  of  pusoiis  to  the  use  of 
the  water  of  a  itseam  for  irrigatloa  In  certain 
quantities  and  at  certain  times  are  not  based 
on  their  original  appropriation,  but  on  a  con- 
tract between  tbemselTes,  neither  is  entitled  to 
increase  his  Irrigated  acreage  after  the  date  of 
the  contract  so  as  to  use  more  water  than  he 
was  actually,  beneficially,  and  necessarily  us- 
ing at  the  time  of  making  the  contract 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Dec  Dig.  I  15S.*] 

AM)eal  from  District  Court,  Flathead 
County;  J.  B.  Ericsson,  Judge. 

Action  by  Thomas  Quirk  against  George 
Rich.  There  was  a  decree  aubatantially  for 
defendant.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.  BerNsed  and  re- 
manded. 

W.  N.  NoffsiDger  and  Hans  Walchll,  for 
appellant  Hclntlre  ft  Kendall,  ba  respond- 
ent. 

SMITH,  J.  This  action  was  began  on  Jan* 
nary  9,  1906.  It  ai^ears  from  the  fwmplalnt 
that  on  April  17.  1889,  one  Frank  Derosler 
approiMated  200  Inches  of  tlie  waters  of  a 
certain  stream  "Itnown  under  the  name  of 
Edwards  creelc  or  Chief  cre^  and  Is  now 
lEnown  as  Edwards  creek,  alias  Chief  creek, 
alias  DeroslOT  creek" ;  and  that  prior  to  the 
Ist  di^  of  May,  1S87,  tlte  plalntUf  apiH-cqprlat- 
ed  "from  the  waters  of  said  Edwards  cre«k, 
alias  Chief  creek,  alias  Derosler  cre^  200 
miners'  ini^es  of  the  waters  of  said  Edwards 
creek.**  The  plaintiff  Is  now  the  owner  of 
both  of  said  water  rights.  He  alleges  that  the 
defendant  claims  some  rl^t  in  and  to  the  wa- 
ters, which  right  Is  subject  and  subseqneit  to 
that  of  the  plaintiff.  Tlie  defmdant  answer- 
ed, denying  substantially  all  of  ttM  allega- 
tions of  the  complaint,  on  InformaUon  and 
belief,  and  setting  forth  aflOrmatlTely  that 
on  the  80th  day  of  October,  1892,  be  appro- 
priated 200  indies  of  the  waters  At  Derosler 
creek,  "otherwise  known  as  Edwards  creele. 
Chief  cm^  end  Dtr  creek,  wblcb  creek  Is 
the  same  cre^  as  that  mentioiwd  in  the  com- 
plaint," for  the  purpose  of  irrigating  his 
land.  It  Is  further  alleged  in  the  answer 
that  on  the  19tb  day  June,  1886,  the  plain- 
tiff Qtdrk  began  an  action  against  the  de- 
fendant for  ttie  purpose  of  determining  their 
respectlTe  rights  in  the  waters  of  Edwards 
creek,  and  that,  '^r  the  purpose  of  forever 
settling  all  differences  and  contentions  of  the 
parties  to  said  suit  In  regard  to  the  waters 


of  Edwards  creek,"  they  entered  into  an 
agreement  by  whidi  the  defendant  released 
to  the  i^alntUt  his  right  to  the  use  of  the  wa- 
ters theretofore  appropriated  bf  him,  during 
the  month  of  June  of  each  and  every  year, 
for  and  in  consideration  of  plaintiff  releas- 
ing and  granting  to  him  (Rich)  the  right  to 
the  use  of  all  of  the  waters  of  Edwards 
creek,  otherwise  known  as  Derosler  creek. 
Chief  creek  and  Dry  creek,  during  all  other 
months  of  every  yeaj;.  The  plaintiff  by  rqjtly 
alleged  that  a  cre^  known  as  Dry  cre^ 
is  a  tributary  of  Edwards  creek;  that  the 
defendant's  appropriation  aiM>li6d  solely  to 
Dry  creek  and  not  to  Edwards  creek;  that 
the  purpose  of  the  action  brought  In  1896  wu 
not  to  determine  the  rights  of  the  parttea  in 
and  to  Edwards  creek,  but  sol^  to  det«^ 
mine  th^  rights  In  Dry  creedc;  **that  the  wa- 
ters of  Edwards  creek  were  not  contemplated 
by  said  suit ;  that  d^endant  Bidi  had  never, 
prior  to  the  19th  day  of  Jon^  1896;  diverted 
or  appropriated  any  of  the  waters  of  Ed- 
wards credE  proper,  bvt  had  diverted  certain 
of  the  waters  of  Dry  creek ;  that  idalntura 
attorney,  in  drawing  the  oonqilatnt  in  said 
suit,  in  terms  Included  the  waters  at  EA- 
wards  credc,  but  that  the  intention  thereof 
was  merely  to  litigate  dtfrndant's  and  plain- 
tiff's respective  rl^ts  In  axufl  to  the  waters 
of  Dry  creek."  ^Intlff  admits  that  he  ex- 
ecuted  the  agreranoit  set  out  in  the  answer, 
and  alleges  that  the  purpose  ot  said  instm- 
ment  was  to  settle  the  differences  and  con- 
tmtlons  of  the  parties  in  regard  to  the  wa- 
ters of  Dry  creek,  and  that  tiie  intention 
of  the  parttes  was  that  said  Th(»nas  QiOA 
idiould  yield  up  the  waters  of  Dry  creA  to 
George  Ridi  during  11  months  of  eadi  and 
every  year,  the  defendant  yielding  up  to 
plaintiff  Ae  right  to  the  use  and  possesBion 
of  all  the  waters  at  Dry  creek  during  the 
month  of  June  of  msSi  year,  and  that  said 
contract  vras  not  intended  to  in  any  way  re- 
late to  the  waters  of  the  main  stream*  to 
wit  to  any  of  the  waters  of  Edwards  creek ; 
that  the  itUlntlff  believed  that  defraidant 
understood  that  the  agreement  related  and 
applied Aniy  to  the  waters  of  Dry  erode;  fbmt 
the  description  given  in  said  agreement  waa 
and  is  erroneous ;  that  ttu  words  "to  the  use 
and  possession  of  the  waters  of  ESwards 
creek.. othowise  known  as  Dry  credE  and 
Chief  Creek,  and  D«»sler  creA"  were  In- 
serted by  mutoal  mlsteke  of  the  parties  to 
the  agreement,  instead  of  the  words,  '*to  the 
use  and  possession  of  the  waters  of  what 
Is  known  as  Dry  creek,  a  tributary  of  Ed- 
\rard8  creek,  otherwise  known  as  Chief  creek 
and  Derosler  oredc,"  whldi  tiionld  have  been 
used  Instead  thereof.  The  plaintiff  then 
pn^s  that  the  designation  of  the  creek  mo- 
tioned in  said  agreement  be  modlfled  and 
amended  so  as  to  conform  to  the  Intention 
of  the  parties. 
The  cause  was  tried  to  the  district  court 


•Tor  stber  cum  10s  Mune  tivle  sad  section  NUMBOB  la  Dec.  a  Am.  Digs.  U07  to  data.  4  Bv»fter  ladexes 
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of  naOtesd  emmty  glttfng  with  a  Jury.  The 
foUowlzis  special  fl«fl<we^  were  returned: 
**(3)  At  ibB  time  of  the  commoicemeiit  of 
thta  aetkni  did  idalntUC  hare  the  rl|ht  to 
me^  tfy  annoprlatloa  or  otbowii^  any  ct 
the  watera  of  Bdwarda  credcT  Answer:  Yes. 
09  If  TOO  answer  the  last  gnestitm  In  the 
iJllnnatiTe,  yon  may  state  how  many  Indies? 
Answer:  160  faidwi.  (9  On  the  2Bth  day  ot 
June.  189^  did  the  plataitllt  have  the  right 
to  use  any  of  the  waters  of  Edwards  creek? 
Answer:  Tea.  If  yoo  answer, the  last 
qnestion  In  the  afflnnatlre,  yon  may  state 
how  many  Indiest  Answer:  iBOlntihes.  (19 
On  the  28th  day  of  Jnne,  1896,  did  the  de- 
findan^  Georce  Bich,  have  the  rli^t  to  the 
use  of  any  waters  that  In  any  way  reached 
the  point  where  plalntlfl  took  his  waters 
from  Edwards  Oatk7  Answer:  Yes.  Id  If 
yon  answer  the  last  gneBtlon  in  the  afflrma- 
tlre^  yon  may  state  how  many  tndiesf  An- 
swer :  89  Inches.  <7)  If  yon  answer  the  fifth 
qnestion  In  the  KflBrmatlTe,  you  may  state 
from  what  water  or  creek  the  said  defendant 
owned  said  water?  Answer:  Edwards  cre^, 
alias  Chief  creek,  alias  Deroeler  creek,  and 
trlbntarles  known  as  Dry  creek.  (9  At  the 
time  the  plaintiff  and  defendant  entered  Into 
a  oontrad;  yon  may  state  whethw  or  not 
they  were  oontractlnK  relative  to  the  water 
of  Edwards  cre^,  or  Q»  branches  thereof 
known  as  Dry  credtf  Answer:  Both  Ed- 
wards cre^  and  Dry  cxeA  ^  At  the  time 
the  parties  entered  Into  the  contract  did  they 
Intend  the  conteact  to  aw/tj  to  Dry  creek 
only,  or  did  th^  Intend  that  It  should  ap- 
ply  to  Edwards  creek  pn^er  and  Dry  creek? 
Answer:  Edwards  cre^  propw  and  Dry 
creek.  (IQ)  How  many  Inches  of  the  waters 
of  1^7  cre^  was  the  defendant  entitled  to 
at  the  time  of  the  commencement  of  this 
action?  Answer:  100  inches.  (11)  If  you 
answer  the  prerlons  qnestion,  that  the  de- 
fendant was  entitled  to  the  nse  of  a  certain 
number  of  Indies  of  the  waters  of  Dry  creek 
at  the  time  of  the  commencemoit  of  this 
action,  yon  may  state  whether  or  not  his 
ri^t  thereto  was  superior  or  subject  to  the 
rights  of  the  plaintiff  thereto?  Answer: 
Snbject  (1!9  Have  the  plaintiff  and  defend- 
ant acted  upon  and  ccnnplied  with  the  terms 
of  tlie  agreemait  as  set  forth  In  defendant's 
aoawer  since  the  execution  thereof?  An- 
swer: Plaintiff  has  not  Defendaqt  baa 
<13)  Bid  the  defendant  understand  the  writ- 
ten agreemmt  as  set  forth  in  his  answer,  ac- 
cocdlnx  to  the  tarnis  thereof?  Answer:  Yea. 
(1-4)  Did  the  plaintiff  understand  the  agree- 
niefit  set  fi>rth  In  defendant's  answer,  accord- 
ing to  the  terms  thereof?  Answer :  Yes.** 

Ttic  court,  over  objection  of  the  plaintiff, 
ent»ed  a  decree  which,  aft»r  reciting  the 
proceediimB  had,  conthaues:  *^e  court  be- 
li^  AvBj  advised  In  the  premises,  It  is  hereby 
ord»«d,  adjudged  and  decreed  that  the  said 
Iriaintiff,  Thomas  Quirk,  Is  oitltled  to  the 
prior  right  as  against  the  defendant,  George 
Bicta*  to  the  use  (tf  all  (tf  the  waters  of  Ed- 


wards creA  and  Dry  credc  during  the  month 
of  June  of  each  and  every  year;  that  the  de- 
fendant, George  Bich,  Is  entitled  to  the  prior 
right,  as  against  the  plaintiff  lliomas  Quirk, 
to  the  nse  <tf  all  of  the  waters  of  Edwards 
creek  and  Dry  creek  except  daring  the  month 
oi  June  of  eadi  and  every  year."  The  parties 
are  VtM  enjoined  from  interfering  with  each 
other  in  the  rights  decreed,  ^e  ii^intiff 
has  appealed  ikom  an  ordw  denying  him  a 
new  triaL 

There  is  some  suggestion  in  the  brief  of 
counsel  tor  the  appellant  that  the  contract  In 
question  Invcdves  a  latent  ambiguity.  But  it 
seems  to  ns  that  the  acAe  qnestion  presented, 
aside  from  the  scope  ot  the  decree,  Is  wlieUi- 
er  the  contract,  tiurongh  mistake,  falls  to  ex- 
press the  real  intention  ot  the  parties.  Sec- 
tion cost,  Bev.  Oodes,  is  called  to  our  atten- 
tion. That  section  reads  as  fi^ows:  **A 
contract  must  be  so  interpreted  as  to  give 
effect  to  the  mutual  Intention  of  the  parties 
as  it  existed  at  the  time  t£  contracting,  so 
far  as  the  same  is  ascertainable  and  lawful. 
However,  this  section  simply  means'that  the 
inteution  of  the  parties  shall  be  ascertain- 
ed In  the  first  Instance  by  reference  to  the 
language  employed  by  them.  Where  the 
words  used  are  clear,  certain,  and  unambigu- 
ous, interpretation  may  not  be  resorted  to. 
The  language  employed  must  be  given  Its 
ordinary  meaning.  2  Page  on  Contracts,  { 
1104;  section  6027,  Bev.  Codes.  We  find 
nothing  uncertain  about  this  contract  It 
reads  as  follows: 

**rtil8  agreement  made  and  concluded  this 
26th  day  of  Jnne,  1896,  between  Thomas 
Quirk,  the  party  of  the  first  part  and  George 
Rlcb,  the  party  of  the  second  part  both  ot 
Tobacco  Plains,  Montana,  witnesseth:  Where- 
as a  suit  at  law  has  been  begun  and  a  com-  • 
plaint  filed  In  the  district  court  of  the  Elev- 
enth Judicial  district  of  the  state  of  Montana, 
for  the  county  of  Flathead,  by  the  party  of 
the  first  part  against  the  party  of  the  second 
part,  to  determine  the  respective  rights  of 
the  parties  hereto,  to  the  use  and  iKWses- 
slon  of  the  waters  of  Edwards  creek,  other- 
wise known  as  Dry  creek,  and  Chief  creek 
and  Deroeler  creek,  In  Flathead  county,  Mon- 
tana, and  fully  described  In  said  complaint: 
Xow,  In  consideration  of  the  second  party 
yielding  up  the  possession  and  use  of  all  said 
waters  described  above,  and  la  first  party's 
complaint,  to  the  party  of  the  first  part  dor^ 
Ing  the  month  of  June.  1896,  and  during  ev- 
ery  month  of  Jane  each  and  every  year  here- 
after, said  first  party  hereby  agrees  to  dis- 
miss the  said  suit  so  commenced  In  said  dis- 
trict court  and  to  yield  up  to  said  second 
party  the  use  and  possession  of  all  said  wa- 
ters aforesaid  during  the  entire  year  of  1896 
and  each  and  every  year  hereafter,  except 
during  the  said  month  of  June,  1896,  and  the 
months  of  June  In  each  and  every  year  here- 
after. And  the  second  party  hereto,  In  con- 
sideration of  flzat  party  yielding  up  the  use 
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and  poesesaliHi  of  all  said  watm  aforesaid 
daring  the  whole  of  each  and  every  year  be- 
gtnniDf  with  the  year  1898,  to  the  party  of 
the  second  part,  except  during  eald  months 
of  June,  hereby  agrees  to  yield  up  to  flrst 
party  all  the  waters  aforesaid,  dnring  said 
month  of  June,  1896,  and  for  each  and  every 
month  of  Jane  hereafter.  It  being  the  Inten- 
tion of  the  parties  hereto  that  the  first  party 
has  the  right  to  the  nse  and  poeseBslon  of 
all  the  waters  aforesaid  daring  the  entire 
months  of  Jane  beginning  June,  1896,  and 
second  party  has  the  right  to  the  nse  and 
possession  of  all  the  waters  aforesaid  for  the 
entire  year  beginning  with  the  year  1896, 
except  during  the  month  of  June.  And  this 
agreement  la  intended  to  be  perpetual  and 
binds  the  parties  hereto,  their  helra,  execu- 
tors, administrators  and  assigns.  Witness 
oar  hands  and  seals  this  26th  of  June,  1896, 
in  duplicate.  Thomas  Qalrk.  [Seal.]  George 
Elch.  [Seal.]- 

In  the  complaint  filed  on  Jane  19. 1906,  the 
plaintiff  alleged  that  he  was  entitled  to  use 
200  Inches  of  "Edwards  creek,  alias  Chief 
creek,  alias  Derosler  creek,"  and  that  the 
defendant  had  wrongfully  and  unlawfully 
"diverted  the  water  of  said  creek  from  the 
said  ditches  by  means  of  another  ditch  which 
intersected  said  Bidwards  creek."  The  relief 
prayed  for  was  that  the  defendant  be  enjoin- 
ed from  In  any  manner  "diverting  the  said 
waters  of  eald  Edwards  creek,  alias  Chief 
creek,  alias  Derosler  creek." 

J.  B.  Gibson,  a  civil  engineer,  testified  for 
the  plaintiff  that  "Dry  creek  is  usually  dry 
In  Jane,  July,  August,  September,  and  Octo- 
ber, and  all  the  rest  of  the  year  except  in 
excessive  rains." 

The  defendant  testified:  "I  was  never  in- 
terfered with  In  the  use  of  water  as  or^- 
inally  appropriated  from  what  Is  denominat- 
ed as  Dry  creek  until  the  complaint  and  in- 
junction was  served  on  me.  The  salt  was 
dismissed.  I  used  water  continuously  as  I 
needed  it  in  every  month  of  June  of  each 
year,  and  then  turned  it  over  to  Mr.  Quirk, 
and  have  not  used  the  water  any  year  during 
the  month  of  June  since  the  execati<Hi  of  the 
a^eement,  but  have  used  the  water  during 
the- remainder  of  the  time  under  the  agree- 
ment Mr.  Qolrk  brought  a  suit  against  me 
in  1896,  In  Jnne^  I  think.  Papers  were  serv- 
ed on  me  on  the  19th  or  20th.  I  met  Mr. 
Quirk  by  the  side  of  the  road  and  spoke  to 
him  ahont  the  salt,  and  he  saya,  *Are  yon 
going  to  force  a  man  into  a  lawsuit?*  and 
says,  'You  don't  have  to  go  to  law  yet;'  and 
I  says,  'It  looks  like  it,'  and  that  is  the  way. 
I  says  to  him,  *Yoa  have  watn-  enough  run- 
ning In  here-^hat  do  you  want — yoa  have 
enough  If  yon  stop  those  places  to  support  a 
lake  instead  of  a  ranch,'  and  he  says,  *I  hare 
very  hard  land  to  irrigate,  and  when  I  irri- 
gate I  want  to  me  lots  of  water;  I  ezitect  to 
raise  timothy,  and  It  takes  lots  of  water;' 
and  further  on— we  were  not  In  the  best  of 


humor  all  the  time—and  he  made  the  remark 
he  was  going  to  raise  timothy,  and  If  I  would 
give  him  full  use  of  the  water  for  irriga- 
tion, I  could  have  all  the  water,  and  then 
we  commenced  talking  the  mattor  over  to 
get  to  a  settlement  I  was  willing  to  do  any- 
thing to  keep  out  of  a  lawsuit  I  was  a  poor 
man,  and  I  asked  Mr.  Quirk  how  long  It 
would  take  him  to  irrigate  with  having  all 
the  water,  and  It  was  some  time  before  he 
gave  me  any  answer,  and  quite  a  while;  and 
he  -says  it  was  three  weeks,  and  I  saya,  'I 
will  go  you;*  he  saya,  'I  have  been  to  quite 
a  little  expense  coming  down  and  looking  up 
this  thing,  and  I  want  yoa  to  stand  part  of 
the  expense,'  and  I  says,  That  is  a  case  of 
your  own  getting  up,  and  you  wHl  have  to 
make  it  pretty  light;*  and  he  says,  'If  yon 
will  fallow  me  fifteen  dollars,'  and  I  agreed 
to  that;  and  he  says,  'Lindsay  is  somewhat 
of  a  lawyer,'  and  agreed  to  meet  me  there 
the  next  day  and  have  this  thing  drawn  up 
in  proper  shape  and  be  through  with  our 
troubles;  and  we  met  there,  and  the  only 
trouble  we  had  was  he  changed  his  mind, 
and  I  tried  to  persuade  him  he  ought  to 
stay  with  what  he  agreed;  and  he  said  no 
papers  had  been  signed,  and  I  finally  remark- 
ed that  we  better  get  Mr.  Lindsay,  he  might 
change  his  mind  again,  and  we  got  Lindsay 
to  draw  up  the  agreement  as  it  stands  there. 
When  the  agreements  were  made  we  were 
both  present  and  talked  it  over,  and  Lindsay 
VTTOte  it  down  and  read  it  over  to  the  sat- 
isfaction of  both  of  us,  and  he  says,  'I  want 
a  copy  of  this  in  better  form.  You  fellows 
drop  in  and  sign,  and  then  each  take  one.'  I 
can't  remember  the  exact  date;  but  B<HDe 
time  after  be  called  my  attention  to  It,  and 
says,  'Quirk  has  signed,  and  you  better  sign 
and  each  take  one;*  and  I  did  go  In  and  sign 
two,  and  one  of  them  is  here.  I  dont  know 
what  Quirk  done  with  hia;  I  put  mine  on 
record.  Mr.  Quirk  in  his  conversation  eald, 
•All  the  water.'  Q.  Was  there  any  conversa- 
tion except  about  the  water  you  were  taking 
out  of  Dry  creek?  A.  Tes,  sir;  he  said  all 
the  water.  Q.  He  said  yoa  could  hare  tbe- 
water  the  rest  of  the  year,  and  he  would 
take  it  during  the  month  of  June;  that  was 
all  that  was  said  about  It?  A.  Yes;  if  a  man 
gives  me  all,  I  won't  ask  for  any  more.  My 
understanding  of  the  contract  was  that  the 
contract  applied  to  both  streama.  I  could 
not  say  what  Mr.  Quirk  thot^ht  about  It 
whether  he  thou^t  It  applied  to  both  streams 
or  only  to  one;  all  you  can  go  by  is  what  he- 
says;  it  is  bard  for  me  to  say  what  his  Idea 
was.  I  understood  the  agreement  between 
myself  and  Quirk  as  the  agreement  shows, 
and  I  have  claimed  ever  since  its  eoracntlon 
the  same  as  to-day.  June,iB  the  strong  mmith 
with  the  stream.  I  have  no  waters  valuable 
for  irrigation  providing  I  am  confined  to  the. 
waters  of  Dry  creek  and  dlqxtssessed  of  this 
during  the  month  of  June." 
J.  F,  Dully,  an  att<»ne7  at  law,  testified: 
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"At  ibe  tlflM  the  comnnncemeDt  of  this 
(18Bf9  tctlon,  I  wmmlTMrt  tb»  recordi,  bnt 
dmi't  dltdnefly  raumber  ^i?r<ii«»<n***g  tlw  l<h 
cation  nottOB  oC  Oecw  Bidu  I  took  my  In- 
fOnnatloD  from  my  dlent,  and  at  the  ttaaa 
made  eopiei  and  notes  of  the  action." 

C.  H.  Foot,  also  an  attorney  for  tlie  plain- 
tiff m  the  18D6  action,  tvtlfled:  **Ur.  Duffy 
was  uncertain  as  to  tbe  tnie'name  of  tiie  wa- 
ter of  the  credc  In  Iltlfatt<m,  and  for  tbat 
reason  I  used  the  langnage  In  tbe  completnt: 
•Derorier  creek,  otherwlBe  Oblel  creA,  Ed- 
wards cte^  otherwise  Dry  credt.*  Tb»  8l^ 
nation  was  uncertain,  and  the  complaint 
was  drawn  hurriedly  and  hastily  In  order  to 
get  ont  an  Injunction.  I  dont  know  wheth- 
er there  was  a  mlstate  or  not ;  I  can't  ssy 
at  this  time.  I  know  nothlne  about  that" 

Maurice  Qnlrfe,  a  brother  ot  the  idalntlff, 
testlfled  that  he  heard  a  am'rersatloD  be- 
tween the  parties  subsequent  to  the  first  con- 
Teraatlmi  had  between  them.  He  said: 
*^ere  appeared  to  be  a  dbqmte  betweoi 
them  as  to  how  Umg  tiiey  should  have  the 
water  ot  Dry  credk.  George  Rldb  would  gtre 
the  watw  at  Dry  creA  during  the  numth 
<^  June,  exc^  a  weti^  and  that  seemed  to 
be  the  difference  between  them."  Tbi»  «m- 
TCffsatltm  was  dcmied  bj  Blcta. 

The  plAlntlff  testUed:  "I  remember  enter- 
ing Into  the  agreonent  with  Mr.  Rich.  I 
beard  his  testlmimy.  It  Is  a  good  deal  as 
Mr.  Rldi  Btatedi  I  commenced  an  acUon. 
This  Dry  cnA  was  the  cause  of  tlM  lawsuit 
After  tbe  onnmencemait  of  the  action,  Mr. 
HIch  came  to  me  and  asked  me  If  we  conldnt 
settle  the  mattw  out  ot  court  and  I  txM  him 
we  couldt  and  we  talked  the  matter  over 
once  In  particular;  the  first  time  we  qx&e 
of  It  down  in  the  fitid,  and  I  made  a  inopo- 
sltlon  and  be  made  one.  I  prc^osed  If  he 
would  alknr  me  tbe  waters  during  the  numth 
ot  Jone^  I  could  go  over  the  ground  pretty 
well  with  It  dnrli^  that  time,  and  I  would 
allow  him  tiie  water  before  and  attw  tat  the 
balance  <tf  the  year ;  and  he  tried  to  get  me 
to  allow  him  the  use  ot  the  water  in  tba  first 
week  of  Jnne^  or  tbe  lut  week  ot  Jxme,  and 
I  wonldnt  ccmsoit  to  that  and  it  hui^  fire 
with  my  kind  (tf  objection  to  that  pnvositlfm 
for  a  whiles  and  a  few  days  after  we  wpoke 
of  tbe  matter  a^in.  BCaurke  was  pnaeat 
the  second  time  we  spoke  ut  it,  and  It  was 
abont  drawing  up  a  contract  and  we  de- 
cided on  tbe  trams.  It  was  one  agreemmt 
from  first  to  last  and  we  cantwed  Into  the 
agreement  as  we  started  out:  that  I  should 
use  the  waten  during  the  whole  month  of 
June,  and  he  was  to  take  them  tbie  balance 
of  the  season,  and  wait  down  in  a  day  ot 
two  afterwards  and  signed  a  contract  to  that 
effect  I  believe  Lln^ay  had  the  contract 
prepared  when  I  went  then.  There  were 
two  contracts  written.  Mr.  Rich  wont  to  see 
Itlndsayt  and  I  guess  we  all  agreed  on  Mr. 
Tjindsay  to  do  the  writing  tor  us.  It  was  the 
waters  of  Dry  ctetic  There  was  Ao  others 
talked— Edwards  cnA  or  any  of  them. 


Rich  had  nothing  to  do  with  Edwards  oeek 
ta  any  other.  They  are  sMne  distance  apart. 
I  don't  remember  who  took  the  waters  of 
Dry  eredic  durliv  the  rwmshnler  of  tbat. 
DKHUfli.  After  the  first  of  July,  Bleb  kqpt 
them,  and  I  had  the  waters  ot  Dry  creek, 
duriiv  the  month  of  June,  and  Rldi  had  It- 
the  balance  ot  the  year  of  every  year  slnce- 
thsQ.  It  was  some  time  after  getting  to  this 
c<mtract  that  Rldi  conunoioed  the  new  ditch. 
I  did  not  speak  to  Urn  about  It  whoi  he  first 
started.  I  spoke  to  him  after  I  came  to  see-, 
counsel  about  It  Be  gave  me  to  undeivtand 
ttmt  he  wouldn't  do  any  farUier  wott  on  the- 
dltch,  and  he  quit  right  there,  and  be  didn't 
do  any  more  work  on  the  ditch  for  a  even  or- 
elght  years  afterwards.  At  that  time  I  ttrid 
him  I  would  have  to  commence  lttlgatl<m  If' 
he  went  on  with  the  ditch.  There  was  noth- 
ing left  undecided '  about  tbe  contract.  We- 
came  to  an  understanding  about  It  then. 
Lindsay's  store  is  about  seven  or  eight  miles 
from  my  place,  and  I  guess  we  talked  it  ovw- 
a  little  more  there.  At  the  first  conversation 
in  the  field  tbat  I  bad  with  Rich,  he  wanted- 
me  to  use  tbe  waters  up  there  for  three- 
weeks.  He  tried  to  make  that  kind  of  an 
agreement,  but  I  wouldn't  stand  for  it  I 
wouldn't  agree  to  take  the  waters  at  any 
time,  to  accept  the  waters  for  three  weeks. 
I  always  held  out  from  the  first  We  both 
agreed  on  Mr.  Lindsay  to  write  tbe  contract 
and  be  did  It  I  read  and  write  the  English 
language.  He  took  some  notes  of  it  and> 
wanted  to  draw  It  up  In  Its  present  shape, 
so  It  was  not  signed  that  day.  He  had  a- 
written  copy  of  it,  and  I  believe  we  signed 
that ;  and  be  told  us  he  would  write  the  sec- 
ond copy  In  better  shap^  would  draw  up  a 
second  agreement,  and  we  could  sign  that 
later  on,  which  we  did.  I  don't  remember 
whether  Mr.  Rich  was  there  when  I  signed 
tbe  contract  or  not  I  don't  remember  of  see- 
ing him.  ^I  signed  the  contract  first,  then 
went  back  in  a  day  or  two  and  got  a  copy 
of  It  I  was  supposed  to  get  a  copy  of  It 
but  I  didn't  X  believe  I  got  a  eopj  of  the- 
flrst  copy,  and  I  had  it  or  it  was  lost  or  de- 
stroyed several  years  ago.  I  didn't  remem- 
ber bow  it  read,  but  I  know  how  It  reads.  It* 
reads  like  this  one.  I  didn't  make  a  second- 
trip  to  Lindsay's.  We  agreed  on  the  terms 
before  we  left  him,  and  I  itm't  think  we- 
made  a  second  trip.  The  miters  I  used  for 
irrigation  purposes  are  those  of  Edwards 
creek.  Chief  creek,  and  Derosier  creek  end' 
Dry  creek,  and  the  waters  tbat  come  Into- 
Edwards  creek  from  Dry  creek.  This  oreek. 
Is  known  as  Dry  creek  for  tbe  reason  that  it 
usually  goes  dry  the  latter  part  of  the  sum- 
mer. There  is  usually  i^enty  ot  water  there 
In  June^  and  It  goierally  goes  dry  tbe  latter 
part  of  the  summer  season." 

The  Jury  found  tbat  at  the  time  the  parties 
entered  Into  the  ccaatract  they  Intraded  that 
the  same  should  to  Bdwarda  cre^. 

proper  as  well  as  to  Dry  credt  and  that  Ui^ 
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were  contractbiif  relative  to  the  waten  of 
both  BdwardB  credc  and  Dr7  cre^.  We 
think  there  Is  nibBtantiBl  testimony  apon 
which  to  base  these  flndlnss.  While  It  la  ap- 
parent from  the  record  that  in  Jane,  1886. 
the  d^endant  had  no  rights  In  the  waters  of 
either  Dry  creek  or  the  main  stream,  which 
wwe  not  sabseqnent  in  point  of  time  to 
those  of  plaintiff,  still  It  must  be  remember- 
ed that  the  parties  were  engaged  In  litlga- 
.  tlcm,  and  that.  If  what  Rich  says  is  true,  ithe 
plalntlfl  was  vny  anxious  to  Insure  to  him- 
self  Um  nae  of  all  the  waters  of  the  stream. 
WbUe  It  is  tnie  that  Gibson  testifies  that 
Dry  creek  carries  no  water  in  June,  this  is 
probably  a  mistake,  for  the  reason  that  both 
the  parties  to  the  action  testify,  in  ^ect, 
that  Jnne  Is  one  of  the  high-water  months  on 
the  creek,  If  not  the  month  when  the  same 
csrriea  the  greatest  volome  ot  wattt.  There 
Is  no  question,  under  the  testimony,  tbat  tbe 
plateUff  was  aazkms  to  hare  all  <Mr  the  wa- 
ters of  Dry  cntk  during  the  month  of  June ; 
and  it  also  appears  that  the  defendant  con- 
tributed toward  the  cost  of  tbe  1896  lawsalt 
On  the  part  of  the  dtfendant  It  la  strenn- 
oudy  Insisted  ttiat  the  fact  ttttt  tbe  plain- 
tiff aonght  In  1896  to  quiet  bis  titie  to  the 
stream  called  "Edwards  Creek."  "Derosler 
Greek,'*  '^lef  Creek,"  or  "Dry  Creek."  is 
Blgnlflcant  On  the  ottaer  band,  the  plaintiff 
claims  that  there  was  no  reason  why  he 
should  release  all  dalms  to  the  waters  of  tbe 
main  streanit  because,  as  he  says,  Rldi  nerer 
tiatmad  any  interest  In  those  watera.  But 
we  cannot  undertake  to  say  what  motlres 
may  have  actuated  tbe  plaintiff  when  he  sign- 
ed the  contract  As  a  mattes  of  fact,  be  nev- 
er posltlvaly  claimed  tbat  he  did  not  know  Its 
contents.  Both  parties  seem  to  have  agreed 
upon  Mr.  Lindsay  to  draw  it  up ;  tbe  plain- 
tiff could  read  and  write  the  English  Ian- 
guage^  and  bis  own  testimony  discloses  the 
fact  tbat  be  signed  It  some  days  after  the 
Drat  draft  was  made,  at  a  time  wtftn  defend- 
ant was  not  presmt;  and  it  is  not  to  be  sup- 
posed tbat  he  was  Influenced  In  executing  it, 
1^  any  other  condderatlon  than  tbat  he  ful- 
ly agreed  to  its  terms.  He  may  haTe  misap- 
prehended Its  l%al  effect ;  but  so  far  as  we 
ar*  able  to  judge  from  the  testimony,  tbe  ju- 
ry and  ooart  were  amply  justified  In  findli^, 
as  th«y  did  in  effect,  that  the  contract  as 
written  expresses  the  real  intention  of  tbe 
parties.  Under  tiiese  ^rcumstances  we  may 
not  distorb  the  findings.  See  Watldns  t. 
Wetklns,  88  Mont  867,  102  Fac.  860;  Pope 
T.  Alexander,  86  Mont  82,  92  Pac.  203,  665; 
Bordeaux  t.  Bordeaux.  82  Mont  159,  80  Pac. 
6;  Flnlen  t.  Helnse,  82  Mont.  854,  80  Pac. 
918.  . 

It  Is  confided,  on  the  part  of  appellant, 
tbat  the  decree  la  too  broad,  in  tbat  It  pre- 
vents him  from  using  any  of  the  waters  of 
Edwards  creek  daring  11  months  of  tiie  year. 


We  think  bis  pwitlon  In  this  r^vd  Is  well 
taken.  Confessedly,  tiie  defttidant  hoses  Us 
claim  to  the  use  of  any  of  the  waten  of  tbe 
main  stream,  not  upon  his  orl^nol  sppnipria- 
tion  of  the  waters  ot  Dry  creek  or  upim  any 
subsequent  appropriation,  but  npcm  the  con- 
tract of  Jane  26th.  This  being  true,  we  are 
clearly  of  oplnl(ni  that  the  contract  must  be 
construed  with  refer«ice  to  the  situation  of 
the  parties  at  the  time.  We  do  not  think 
that  either  pari?  will  be  jnstlfled  In  claiming 
that  he  had  a  right.  1^  vlrtne  of  tbe  omtmct. 
to  Increase  bis  acreage  af^  tbe  date  there- 
of, so  as  to  use  man  water  than  be  was  a& 
tually,  beneficially,  and  necessarily  using  at 
tbe  time  of  the  agreement  What  baa  jnat 
been  said  does  not  rdate  to  the  rights  of 
tbe  parties  xaiAet  th^  appri^irlatlons.  Bacli 
has  the  undoubted  right  as  against  tbe  otber. 
to  tbe  use  ot  tbe  suxplus  waters  after  the 
other  bos  completed  his  necessary  Irrigation. 
We  construe  tbe  agreement  to  mean  that  the 
plaintiff  may  use  oil  of  tbe  waters  of  the 
main  stream  and  its  tributaries;  ss  against 
the  defendant  dniing  tbe  oitlre  m<mtb  of 
June,  to  tbe  extent  tbat  he  was  actually,  ben- 
efidally,  and  necessarily  using  the  same  In 
June,  1806,  and  that  during  the  balance  of 
the  year  tbe  defendant  has  tbe  same  rl^t. 
Neither,  under  the  amtraet,  may  daim  a 
right  to  increase  his  irrigated  acreage^  as  he 
might  do  under  an  appropriation.  Wbatarer 
rights  elthor  party  has  to  Irrigate  more  land, 
than  he  had  undw  cnltlTatlon  In  1806  most 
be  by  virtue  ot  a  prior  or  subsequent  ax^ro- 
priation,  and  not  under  the  contract  The 
jury  found  that  at  the  time  of  tb»  commence- 
ment of  this  action  the  plaintiff  had  tbe  right 
to  use  160  Inches  of  tbe  waters,  and  that  on 
the  26th  of  June,  ]fi96,  be  had  the  right  ot  the 
use  of  ISO  inches,  ^niey  also  fonnd  that  on. 
tbe  26th  of  June,  1806,  the  defendant  had  a 
Tlgbt  to  use  80  indies  of  the  watns,  and  tbat 
at  the  time  of  the  commencemait  of  this  ac- 
tion be  was  entitled  to  use  100  Inctaea  The 
testimony  upon  tbe  question  ot  tbe  number 
of  acres  of  land  actually,  benefldally,  and 
necessarily  being  Irrigated  1^^  the  respective 
parties  at  the  time  of  the  agre«n«i^  la 
meager  and  nneatisfactory.  ^e  flndlnga 
on  that  point  are  wltbout  substantial  siqik- 
port  In  the  evidence.  We  gather  from  read- 
ing the  record  that  this  question  was  not 
a  prominent  feature  at  the  trial.  We  dean  it 
advisable,  therefore^  to  reverse  the  order  de- 
nying a  new  trial,  and  remand  the  cause  to 
the  district  court  with  directions  to  take 
further  testimony  on  that  qnestkm  alone,  and 
to  then  enter  a  decree  In  accordance  with  the 
views  herein  expressed.  Bach  party  will  pay 
his  own  costs  in  this  court 
Reversed  and  remanded. 

BBANTLY,  a  and  HOLLOWAY,  J.,  con- 
cur. 
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SrAm  T.  dTT  OF  BBA^nTiD  at  al. 

^nprau  Onrt  of  WasUncton.  Sfarch  KK 
IBia) 

1.  GoHsnrnnoirAL  lAv  n  107*)  —  Tttno 

RieBTS  —  RKTOAL  or  lOHITATIOR  — HuinO- 
IPiX  COBPOBATIONB. 

Tbe  LegislatDre  may  take  away  from  a 
manidpalitjr  the  right  to  idead  the  statute  of 
limitations,  wlietber  it  has  ran  or  not,  wb«re  the 
nutter  involred  la  only  ft  pabHe  concern,  and 
does  not  involve  any  property  right  of  the  city. 

[£d.  Note.— Por  other  cases,  tee  Ckinstitation* 
al  Law.  Cent  Dig.  |  249;  Dec.  Dig.  S  107.»] 

2.  CosarrmjTioKAi.  Law  (|  TOT*)  —  Vested 
RiQHra  —  Rkpkai,  or  Lihitatioh  —  Biqbtb 

III  SrSBBTB. 

The  right  of  a  dtr,  claiming  land  within  a 
poblic  street  nnder  the  statute  giving  ita  of* 
fidals  the  management  and  control,  of  streets, 
to  invoke  the  statute  of  limitations,  in  an  action 
against  the  city  for  the  land  within  the  street, 
may  be  withdrawn  by  the  Legialature  by  an  act 
pawed  after  limitations  have  run. 

[Ed.  Note.— For  other  cases,  see  Constitution' 
il  Law,  Cent.  Dig.  S  249 ;  Dee.  Dig.  «  107.*] 

3.  CoNBTrruTiONAi.  Law  (|  107*)  —  Vestio 

RlGHTB— STBERB  — KlQHTB   Of  ABUTTICia 

Ownas. 

The  rights  of  owners  of  property  abutting 
OQ  a  street  claimed  to  exist  by  adverse  use  are 
different  from  the  rights  of  the  pnblic  generally, 
and  the  right  which  they  liave  in  the  street  as 
a  means  tree  and  cmvenient  ase  of  tbeii 
prop^ty  la  a  special  (we,  possessing  value  an^ 
coDstitnting  property. 

[Rd.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent.  Dig.  |  246 ;  Dec.  Dig.  |  107.*] 

4.  ADvxaai  FoaaiBnoir  ft  4*)--PB0FiKrr  ov 

State. 

In  the  absence  of  a  provision  making  the 
state  subject  to  the  statute  ot  limitations,  no 
title  by  adverse  poasession  can  be  acquired 
against  the  state. 

[Ed.  Note.— For  other  oaaia.  aet  Adverse  Po» 
session,  CenL  Dig.  S  24;  Dea  Dig.  |  4.*] 

5.  Adverse  Possbssior  d  8*)— Pbopebtt  or 
State. 

Baliinger'B  Ann.  Codes  &  St  S  4807 
rPierce's  Code,  {  1519),  making  limitations  ap- 
plioable  to  actions  in  the  name  of  the  state  or 
for  its  benefit  does  not  aatborize  the  acQuisitloQ 
of  title  by  adverse  possession  to  land  donated 
under  Laws  1860-61,  pp.  4,  17,  for  a  site  for  a 
university,  Bobsequently  sold  nnder  Laws  1801, 
c.  12.5.  and  Laws  1893,  c-  122,  on  condition  to 
ii*^  the  proceeds  therefrom  to  the  upbuilding 
and  maintenance  of  the  university. 

[Ed.  Note, — For  other  cases,  see  Adverse.  Pos- 
session, Cent  Dig.  S  24 ;  Dec  Dig.  8  8.*J 

e.  Adverse  Possessioiv  ({  8*)— Hiqhwats. 

Ballinger's  Ann.  Codes  ft  8t  S  3846 
OMerce's  Code.  {  786(9.  providing  that  all  high- 
ways that  tiave  been  used  as  such  for  not  less 
than  seven  years,  and  worked  and  kept  up  at 
public  expense,  shsll  be  public  highways,  is  a 
statute  of  limitation,  and  it  does  not  authorize 
tbe  acquisition  by  use  of  a  highway  over  lands 
of  the  state  to  which  title  by  adverse  posses- 
sion cannot  be  acquired. 

[Ed.  IiJote.— For  other  cases,  see  Adverse  Fos- 
■easion.  Cent  Dig.  S  44;  Dec  Dig.  |  &*] 

7.  HiOHWAxa  (f  7*)— EnABUBHMBirr  BT  Use 
— Statdtes— "Highway." 

To  CfHistitute  a  "higbway"  under  Ballin- 
ger'a  Ann.  Codes  &  St.  |  3846  (Pierce's  Code,  i 
78e0>,  prvrldlng  that  all  highways  that  have 
been  uaed  aa  such  for  not  Ubs  than  seven  years, 


and  have  been  woi^ed  and  kept  up  at  the  ex- 
pense of  tlie  pahlic  iball  be  public  bl^ways, 
the  higbway  must  have  been  worked  and  kept 
up  at  public  expense. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  12;  Dec.  Dig.  S  7.* 

For  other  definiti(»iB,  see  Words  and  Phraaea, 
vol.  4,  pp.  8291-8306:  vol.  8>  p.  7678.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Joba  F.  Main,  Judge. 

Action  by  tlie  State  against  the  City  of 
Seattle  and  others.  From  a  Judgment  for 
platutlfit,  defendants  appeal.  Affirmed. 

Scott  Calhoun  and  Bruce  C.  Shorts,  for  ai>- 
[>ellant  city.  Leauder  T.  Turner  and  Sand- 
ford  0.  Rose,  for  other  appellants.  W.  P. 
Bdl,  M.  M.  Lyter,  and  Donflai,  Lane  A 
Doufflaa,  for  napondent 

PABKBR,  X  This  Is  a  mlt  to  quiet  title^ 
prosecuted  by  the  Attorney  General  in  behalf 
of  the  state  against  a  large  number  of  d«* 
fendanta.  A  decree  waa  rendered  In  favor 
of  the  state.  The  defendants  city  of  Seattle, 
LIppr,  and  Crawford  have  appealed. 

The  land  InToIved  in  this  appeal  conalata 
of  a  atrip  of  land  84  feet  wide  extending 
ftom  Seneca  to  Ublon  atreeta,  and  lying  im- 
mediately on  the  west  of  Qie  alley  between 
Fifth  and  Sixth  avenues  In  the  city  of  Seat- 
tla  The  state  claims  title  to  the  land  un- 
der a  deed  granting  to  the  territory  of  Wash- 
ington a  10-acre  tract  of  land  aa  a  site  for 
the  Twrltorlal  University,  which  grant  in- 
cludes this  strips  The  city  claims  the  strip 
has  become  a  part  of  a  pablle  street,  consist* 
log  of  the  alley  and  tbe  strip,  in  all  GO  feet 
wid&  The  othCT  appellants  claim  a  special 
interest,  as  a  property  rlgbt.  In  haTing  the 
street  maintained  at  the  full  width  of  the 
60  feet  IwcauM  they  are  owners  of  lots  abut- 
ting upon  the  easterly  side  of  the  alley.  The 
principal  reliance  ot  appellants  in  support 
of  their  contention  that  the  land  in  question 
is  part  ot  a  public  street  is  upon  the  ground 
that  It  haa  become  such  by  prescription. 
There  Is  foom  for  argument  aa  to  whether 
or  not  the  evidence  shows  sndi  a  nse  of  the 
strip  as  to  make  it  a  part  of  a  pubUc 
highway  by  prescription,  If  that  contention 
was  being  made  against  the  rights  of  pri- 
vate parties  instead  of  the  state.  We  ttilnk* 
however,  that  tliere  are  undisputed  facts 
shown  by  the  record  sufficient  to  determine 
the  rights  of  the  parties  indepoident  of  that 
question.  These  facts  rebte  to  the  history 
and  nature  of  the  title  a<»snired  by  the  state 
In  the  land,  and  are  as  fbllows: 

In  December,  1800,  the  territorial  Legisla- 
ture passed  an  act  (Laws  1860-61,  p.  4)  [no- 
vldlng  as  follows:  "Section  1.  Be  It  enacted 
by  the  Legislative  Assembly  of  Waging- 
t<Hi  Terrttory»  that  the  TmltOTlal  rblversi- 
ty  be,  and  the  same  Is  henby  located  and 
established  at  Seattle,  In  King  county:  Pro- 
vided, a  good  and  sufficient  deed  to  ten  acres 


•For  otbar  cassa  sst  same  teplo  and  section  NUICBBR  la  Dts.  A  Am.  Digs.  1907  to  data,  ft  Baportsr  Xndnua 
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of  land,  ellslblr  ittBBtea  bi  tbe  Tldnlty  of 
Seattle,  be  flnt  ezeeated  to  fiie  tenito^  of 
WaiblngtcHEi  for  nnlTtttitr  parpoMB."  Lat- 
er at  tbe  same  aonlon.  In  JtaxoMxy,  1881,  an 
act  was  passed  (Uiwa  1800-61,  p.  17)  prorld- 
Ing.  among  othor  tbtngs,  u  followi:  "Sec- 
tion 1.  Be  It  caiactsd  by  the  L^tUHattre  As- 
sembly of  the  Terrltray  of  Wasblngtcm,  tbat 
Daniel  Bagley.  John  Webster  and  Edmund 
Carr  be,  and  tbey  are  taereby  constttnted 
and  appointed  a  board  of  commissioners  to 
select  locate  and  receire  a  titl^  for  tu  acres 
of  land  -within  tbe  rlcinlly  of  SeatUe,  that 
may  be  donated  to  tiia  -territory  of  Washing- 
ton for  a  rite  for  the  Territorial  Unlversl^. 
•  *  •  **  Thereafter  Arthur  Deiny  and  oth- 
ers deeded  to  tlie  territory  a  10-acr»  tract 
of  land,  Including  the  strip  here  inrolTed,  to 
be  med  as  a  site  for  the  nniveraity.  Diese 
deeds  refer  to  the  legisIatlTe  prorisions  lo- 
cating tbe  onirerslty  at  Seattle,  and  con- 
tain recitals  clearly  erldendng  an  intent  to 
restrict  the  ose  of  the  10  acrsa  to  that  of  a 
site  tor  the  nnlTersIty.  ^niereafter  tbe  uni- 
verslty  was  established  dpon  Ihe  tract;  and 
It  was  inclosed  by  a  fence  following  the 
outer  lines  of  the  tract  At  a  meettng  of  the 
regents  of  file  onlTNSlty  held  on  August  1« 
1878,  action  wai  taken  by  them  and  record- 
ed In  the  Jonmal  of  tbeir  proceedings  as  fol- 
lows: 'Ordered  tbat  co  petition  of  the  real- 
dents  adjoining  the  east  and  vest  sides  of 
the  uniTerslty  grounds,  tbat  they  be  author- 
Ised  to  appnqpTlato  so  much  of  the  -nnlrersl- 
ty  grounds  aa  may  be  necessary  to  make  a 
street  fifty  feet  wide  on  each  side,  Inclnstre 
of  alleys,  provided  that  said  residents  shall 
orect  a  good  substantial  fence  on  the  grounds, 
aa  good  at  least  as  the  one  first  erected, 
within  fire  months  next  ensuing." 

Soon  thereafter  tbe  residents  and  persoiu 
at  whose  Instance  this  action  was  taken 
moved  the  fence  on  the  easterly  line  back 
upon  the  university  grounds  84  feet,  and  re- 
constructed it  ihen  to  the  satisfaction  ct 
the  regents.  This  it  Is  claimed  by  appellants 
marked  the  beginning  of  the  use  of!  tiie  atrip 
which  has  convwted  It  Into  a  public  street 
by  prescription.  Slarly  In  1891  It  was  con- 
temidated  moving  tbe  university  to  Its  pres- 
wt  locatimi,  and  to  the  end  that  the  restric- 
tion upim  the  allraatlon  of  the  original  site 
might  be  removed,  and  that  It  might  be  dla- 
pMed  of  for  the  beneflt  of  the  unlvnslty, 
the  original  donors  of  the  pert  of  the  land 
here  Involved  executed  a  deed  to  the  state 
containing  conditions  and  restrictions  as  fol- 
lows: "TtdB  grant  Is  upon  the  following  con- 
ditions to  be  kept  and  performed  by  second 
party.  Second  party  ^11  cause  to  be  duly 
passed  by  its  state  Legislature  and  approv- 
ed by  Its  Qovemor,  proper  wactments  au- 
thorizing said  second  party  by  its  proper 
i^cers  td  purchase  or  otherwise  procure  the 
fee  to  sufficient  lands  within  six  milee  <a 
the  present  so-called  university  site  in  said 
city  of  Seattle ;  said  lands  to  be  forever  used 
exclusively  for  a  state  unlversl^  purposes 


and  riiall  be  In  a  compact  body  of  not  less 
than  3JD0  acres  In  ocfcsnt:  Tbat  said  enact 
m«tts  shall  fnrtlm  authorise  seeond  party 
to  contract  fw  Uie  aale  of  the  lands  com- 
prising the  present  so-called  nntveialty  alto 
In  said  city  of  Seattle  of  which  tbe  atore- 
said  described  lands  arft  a  part  axid  pared 
at  such  time  as  the  said  seccmd  party  shall 
have  procured  1^  its  proper  (rfBcera  other 
lands  ft>r  the  state  untvosltypuiposes.  Tbat 
aald  enactmente  shall  aaOwriBS  tbe  aale  of 
the  lands  hoeinbefore  described  In  such 
parcels  and  for  such  prices  as  may  be 
most  advantageous  to  the  Intereste  of  the 
said  stete  university.  •  *  •  Further  pro- 
vided that  all  the  proceeds  (tf  the  sale  <»- 
sales  of  the  lands  constituting  tbe  ivesait 
so-called  miiverslty  site  In  said  dty  of  Seat- 
tle ahall  be  used:  (1)  For  the  pur^se  of 
other  lands  for  a  atate  unlvoslty  purposes  as 
hereinabove  provided.  (2)  For  the  oectlon 
of  necessary  and  sulteble  buildings  thereon 
for  a  ateto  university  purposes  uid  the  Im- 
provemoit  of  said  lands.  ^  Tba  balance  to 
be  invested  in  sudi  maimer  aa  the  state 
Legislature  may  prescribe,  the  Interest  aris- 
ing therefrom  to  be  used  In  tbe  support  and 
maintenance  of  said  university.  Provided. 
how6v»>,  tbat  the  principal  may  be  used  to 
the  erection  of  addltltmal  university  build- 
ings on  said  lands.  That  said  enactments 
shall  also  provide  that  sufficient  of  the  pres- 
eat  so-called  unlverBlt?  site  in  said  city  of 
Seattle  shall  continue  to  be  used  tm  a  state 
university  purposes  until  such  time  as  other 
sulteble  bnildlnga  are  wected  v^im  the  lands 
to  be  procured  under  the  terms  and  caadi- 
Uoos  at  this  grant  and  said  l^islative  enact 
moits.  This  deed  shall  become  operative 
according  to  Ite  terms  and  conditions  at  such 
time  aa  second  party  shall  cause  enactments 
to  bp  passed  and  approved  as  aforesaid,  au- 
thorising the  fulflllmrait  ot  the  taam  and 
conditions  ot  this  instrument" 
•  ^Diereafter  by  Laws  1891.  p.  22^  and 
Lawa  19)8,  p.  293,  the  Legislature  accepted 
this  deed,  and  provided  for  the  estebllahing 
ot  the  universItT  at  ite  preseot  location. 
By  section  7,  p.  297,  Laws  1888,  It  la.  among 
other  things,  provided:  "The  board  of  re- 
gents may,  by  decUdon  of  ai^-eigfatha  of  thetr 
number,  duly  ascotained  t^f  aye  and  nay 
vote,  which  shall  be  recorded  In  their  min- 
utes, proceed  to  sell  the  ten  acres  In  tbe 
city  of  Seattle  known  as  the  nmtvertity 
gronnda,'  which  have  -beoi  deeded  to  the 
state  by  A.  A.  Denny  and  others,  wblcb 
deeds  are  hereby  accepted  and  made  part  of 
this  act  Such  sale  shall  be  made  at  public 
auction  only,  and  the  said  board  of  regoite 
may  sell  tbe  whole  of  said  tract  of  ten  acres 
or  It  may  cause  the  same  to  be  subdivided  In- 
to loto  and  blocks,  with  streeta  and  alleys 
conforming  to  the  plan  of  the  said  city  ad- 
joining. No  part  of  tbe  said  tui-acre  tract 
shall  be  aold  until  'the  value  thereof,  less 
the  Improvement  diall  be  ai^raised'  by 
three  appraisers,  one  to  be  appointed  by  tbe 
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OoTOiuff,  one  by  the  mayor  of  Seattle,  and 
one  by  the  board  of  regmta;  who  aball  be 
paid  a  reaaonaMe  oompoiaatloii  fer  tlielr 
serrlcea  out  of -ttw  tmlTeraity  fund.  No  pub- 
lic anctton  ahall  be  held  and  no  sale  of  any 
part  of  the  said  ten  acres  ahall  be  made  un- 
til after  the  board  of  r^enta  baa  glroi  no- 
tlce  of  the  time,  i^ace  and  twms  (tf  the  sale^ 
by  publication  for  four  aucceaslTe  weeks  in 
one  dally  paper  at  Spokane,  one  In  Walla 
Walla,  one  In  Olympla,  <Hie  In  Port  Town- 
aend,  one  In  Whatcom,  <me  In  Tacoma  and 
■one  In  Seattle^" 

We  have  reviewed  the  history  of  the  ac- 
qnlattlon  of  tbla  land  1^  the  tenitory  and 
vtate,  together  with  the  legialathm  tonchtDg 
Its  management  and  disposition.  In  order 
that  we  may  ban  before  ns  the  exact  na- 
tore  and  purpose  of  the  grant,  and  the  terms 
upon  which  the  territory  and  state  accept- 
ed It 

Whether  the  actim  ot  the  regents  in  1878 
be  oonsldwed  as  an  attempt  to  give  the  use 
of  this  strip  to  file  adjoining  ownras,  as  the 
temw  of  the  resolutitm  seem  to  Imply,  or  aa 
an  attempted  dedlcatiai  of  a  public  street  It 
la  clear  that  mules  the  law  aa  then  fflti*Hng 
the  regents  had  no  power  to  do  either. 
Learned  counsel  for  appellimt  do  not  seri- 
ously contend  to  the  contrary,  but  argue  that 
the  action  of  the  regents  characterized  the 
use  which  it  is  claimed  then  commenced  and 
continued  for  sufficient  time  to  constitute 
the  strip  a  part  at  a  public  highway  by 
prescription.  OSie  question,  tlmi,  in  any 
event  la  one  of  prescription  and  adverse  use 
only;  the  resolntion  of  the  regents  and  the 
action  of  the  resldenta  thereunder  being  only 
material  as  a  circumstance  tending  to  show 
the  commencement  of  such  use.  We  will 
not  attempt  to  answer  tlie  stanewliat  oncer- 
tain  question  of  foct  as  to  the  actmt  of  the 
^ise  of  this  ttcip  as  a  part  of  a  public  street 
but  will  attempt  to  anaww  the  inquiry: 
-Can  the  state  be  divested  of  its  title  and 
right  to  the  use  of  this  land  fbr  tlie  pnrpoae 
it  was  granted,  by  prescription  or  adverse 
possession? 

From  1£M  to  190B  our  law  limiting  the 
time  for  tlie  commencement  <tf  actiona,  in- 
cluding actions  to  recover  real  propraty,  i«o- 
Tided  that  such  UmlUtlon  should  *'apply  to 
actltms  brought  in  the  name  of  tlie  atato 
*  *  *  or  f(»  its  benefit.  In  the  same  man- 
ner as  to  actiona  by  private  parties."  Bal- 
Ihiger's  Ann.  Codes  &  St  f  4807  (Plerctfs 
Code,  I  1619):  Abbotfs  Beal  Property  Stat 
utes,  pp.  130-137.  In  1903  (Laws  1906,  p. 
26)  the  Legislature  amended  section  4807, 
Balllngw's  Ann.  Codes  &  St.  so  as  to  read 
as  follows:  "The  limitations  prescribed  in 
this  act  (chapter)  shall  apply  to  actions 
Inxnq^t  in  the  name  or  for  the  benefit  of  any 
county  or  other  mnnldpality  or  quasi  mn- 
iddpftlity  of  the  state,  in  the  same  manner 
V  to  actions  brought  by  private  parties :  Pro- 
vided, that  ttiere  sliall  be  no  limitation  to 
actions  broutfit  In  the  name  or  for  the  ben- 


efit of  the  stat^  and  no  daim  of  ri^t  predt 
Icated  upon  the  lapse  of  time  shall  ever  be 
assnrted  against  the  state:  And  fnrthw  pro- 
vided, that  no  prevloiutly  nin^itt  statute  ot 
Umltatlm  shall  be  interposed  as  a  defense  to 
any  action  brought  in  the  name  of  or  for 
the  ben^t  of  the  stat^  although  such  statute 
may  have  ran  and  become  fully  operative  as 
a  defense  prior  to  the  adoption  of  this  act, 
nor  Aall  any  cause  of  action  against  the 
state  be  predicated  upon  such  a  statute.  An 
action  shall  be  deemed  comm^ced  when  the 
complaint  la  filed."  For  the  purpose  of  avoid- 
ing the  elfect  of  this  amendmmt  uptm  the 
righta  of  aK>dlante  it  ia  contended  that  the 
statote  had  run  Ita  course  prior  to  1906,  and 
therefore,  the  righto  of  the  appellanta  hav- 
ing become  vested,  the  diange  In  the  appli- 
cation of  the  statute  of  limitations  to  the 
state  could  not  revive  a  cause  of  action  in 
behalf  of  the  state  by  whldi  appellanta  could 
be  divested  of  such  ric^ts.  It  may  be  con- 
ceded that  whatever  the  eflCect  oS  such 
change  may  be  upon  remedial  righta  (miy, 
it  cannot  have  any  effect  upon  ivoperty  rli^te 
whldi  have  been  acQuired  1^  inrescr^^n  ot 
adverse  possession  under  the  statute  before 
the  change.  25  Cyc  988;  Wood  on  Limita- 
tions (8d  Bd.)  I  14 ;  Cooley's  Constltotlonal 
Limitations  (7th  Ed.)  521. 

So  far  as  the  appelant  dty  of  Seattle  is 
concerned,  ita  property  rl^te  are  not  here 
Involved.  It  Is  the  right  and  duty  of  the 
dty  to  represent  the  puldlc  whenever  it  is 
son^  by  litigation  to  recover  land  within 
the  boonda  of  wliat  it  claims  to  be  a  public 
street  within  the  tity,  wh^lier  sudi  claim  be 
based  iQKm  prescription  or  dedication;  but 
this  la  true  becauae  the  statute^  law  of  the 
state  places  In  the  dty  authorities  the  man- 
agement and  control  of  streeta  within  the 
dty,  and  not  by  reason  of  any  pnqterty  rli^t 
ulstliv  in  the  dty.  Clearly  the  Legislature 
has  the  power  to  take  away  from  a  mnnid- 
pallty  the  right  to  ple^  the  statutea  of  ilmt 
tatlona^  whetlier  the  statote  lias  run  Ito  full 
course  or  not  If  t^  matter  involved  la  only 
of  public  concern,  and  does  not  involve  any 
property  right  of  the  dty.  Whether  or  not 
the  dty  couM  ttiua  be  divested  of  property 
rl^to  acquired  by  adverse  possesshm  against 
tlie  stato  prlfH*  to  the  diange  of  the  statote 
we  need  not  determine.  In  the  case  of  State 
V.  Abadem,  84  Wash.  61,  74  Pac  1022.  this 
court  hdd  that  the  amendment  to  section 
4807  took  away  fmn  the  dty  the  right  to' 
plead  the  statate  of  llmitathnis,  though  Ute 
statute  had  run  ita  course  before  the  passage 
of  tlie  amendment  That  was  an  action  by 
the  state  to  recovw  from  the  dty  the  state's 
portion  ot  liquor  license  fees  collected  by  the 
dty,  to  which  the  right  of  the  state  would 
liave  beoi  barred  had  not  the  amendment  of 
section  4807  removed  the  bar.  The  decUon 
was  based  upon  the  prlndple  that  the  Legls- 
latore  may  compd  munidpalltles  to  pay 
debta  or  daims  not  strictly  binding  to  law, 
bat  whldi  are  Just  and  eqaitable  in  tlielr 
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x^racter  and  iDToIve  a  morel  obligation. 
The  power  of  tbe  dty  here  involved  being 
eqnaUy  within  the  control  of  the  Legislature, 
we  see  no  reason  for  holding  ttiat  the  right 
of  the  dty  to  Invoke  the  statute  may  not  be 
limited  by  the  Legislature,  even  by  an  act 
passed  after  the  statute  has  fully  run  and 
barred  the  right  of  llie  dty  but  for  its  Change 
or  rccieaL 

In  dealing  with  tbe  rights  of  tbe  othw  ap* 
pellants,  we  are  confronted  with  datms  which 
are  In  ^ect  property  rights.  These  appel- 
lants base  thdr  dalms  upon  the  ftct  that 
they  are  owners  of  i»operty  abutting  upon 
the  street  which  It  la  daimed  the  strip  of 
land  in  controversy  has  become  a  part  The 
rights  of  such  owners  are  dlffar«nt  from  ti» 
rights  of  the  public  generally  In  the  street 
Such  rli^ts  are  referred  to  In  XSllott  on 
Roads  and  Streets  (2d  Bd.)  p.  961,  as  fol- 
lows: "It  Is  substantially  agreed  by  the 
courts  that  the  abutter  has  a  private  into- 
est  in  the  road  or  street  as  audi ;  and.  If 
he  has  this  right,  it  is  property  whldi  cannot 
be  tatoi  from  htm  without  compensation. 
The  rli^t  to  a  road  or  street  which  the  land- 
ovrnw  possesses  as  one  ot  the  pnbUc  is  dif- 
ferent from  that  which  vests  In  him  as  an 
adjoining  proprietor,  and  it  is  also  distinct 
and  dlflerrait  from  his  rlghta  as  ovraer  of 
the  servloit  estate.  The  ri^t  vrtildi  an 
atmtter  enjoys  as  one  of  the  public  and  in 
common  with  odwr  dtlsens  is  not  prapetty 
in  such  a  sense  as  to  entitle  blm  to  compen- 
sation on  the  discontinuance  of  the  road  or 
street ;  but,  with  respect  to  the  right  which 
he  has  In  the  hl^way  as  a  means  of  enjt^- 
ing  the  free  and  convenient  use  of  his  abut- 
ting property,  it  is  radically  differoit,  for 
this  right  Is  a  special  one.  If  this  special 
right  Is  of  value— and  it  Is  of  value  If  it  in- 
creases the  worth  of  his  abutting  pronises 
— then  it  is  property,  no  matter  whether  it 
be  of  great  or  small  valne."  Now  the  rights 
of  these  private  parties  have  been  acquired, 
if  at  all,  by  the  use  of  the  street  adverse  to 
that  cont»nplated  in  the  grant  of  ttiis  land 
and  its  acceptance  1^  the  territory  and  state ; 
and.  while  the  rli^ts  daimed  are  not  tech- 
nically rights  daimed  to  have  been  acquired 
by  their  own  adverse  possession^  yet  since 
are  property  r^rhts  daimed  to  have  been 
acquired  1^  nse  adverse  to  the  state  and  by 
lapse  of  tlme^  we  think  the  auestlMi  must 
be  determined  by  the  law  of  adverse  posses- 
sion. And  this  brings  us  to  the  question :  Did 
the  statute  of  Umltatlona,  prior  to  the  amend- 
ment of  section  4807  In  1908,  run  against 
the  steto  so  that  It  conld  be  divested  ot  Ite 
title  1^  adverse  possession,  In  view  of  the 
purpose  for  which  this  land  was  acquired 
and  hdd?  It  Is  elraientary  that  '*In  tbe  ab- 
sence of  a  provlskm  making  the  state  subject 
to  the  stetute  of  llmltetlons  no  title  by  ad- 
verse possession  can  be  acquired  against  the 
stet&"  1  Gxc.  1112 ;  2  Boa  U  A  P.  606 ; 
Wood  on  Llmltetlons  (3d  Bd.)  i  D2. 

Several  decisions  of  this  court  have  been 


rendered  showing  that  the  stetute  of  llmlte- 
tlons as  it  existed  prior  te  180S  did  not  un- 
der all -clrcnmsteneeSr  run  against  the  stete^ 
though  Its  provUUms  then  existing  might 
seem  to  so  indicate.  In  the  case  of  West  Se- 
attle V.  West  Seattle  Land  Co.,  88  Wash.  359, 
80  Fac.  5M,  the  defeodant  was  claiming  land 
by  adverse  jKieseaslon  which  had  been  dedi- 
cated as  a  public  street,  and  It  was  hdd  that 
land  80  dedicated  could  not  be  acquired  by 
adverse  poaaosslon.  At  page  S68  of  88  Wash., 
at  page  650  of  80  FaC:,  the  court  said:  "Tba 
gmeral  rule  Is  that  a  party  cannot  acquire 
title  adverse  ponsoosion  to  pragatj  luM 
by  a  municipality  In  ite  govemmmtel  capac- 
i^  for  puUie  pmposes."  While  tliis  deef- 
slion  was  roidered  after  the  amendnuat  of 
section  4807,  it  was  nevertheless  dealing  wltb 
a  right  whidi  was  daimed  to  have  beoome 
vested  by  10-year  posaessltm  prfor  to  that 
amendment  In  the  case  of  Brace  ft  Her- 
gert  HIU  Co.  T.  Stete^  49  Wash.  827,  9S  Pac. 
278,  it  was  held  that  the  stete's  title  to  th» 
bed  and  shore  land  to  navigable  waters  could 
not  be  divested  hr  advme  possession.  Thto 
decision,  however,  was  rested  upon  I^lsla- 
tion  which  the  court  ooosldered  rendered  all 
possession  of  audi  lands  i^r  to  sale  by  the 
state  merely  permissive,  and  hence  each  pos- 
session would  not  be  constmed  as  advnse 
to  IhB  Btete.  In  the  case  of  O'Brien  v.  Wil- 
son, SI  Wash.  1^  97  Pac  1116^  the  court  hdd 
that  the  stetePs  tlUe  to  ite  school  lands, 
granted  1^  the  government  upon  Ite  admls- 
i^km  to  the  Union,  was  not  aubject  to  be  lost 
by  adverse  posseaslon,  notwithstending  the 
general  stetnte  of  limitations  amdled  to  the 
state.  This  decision  was  based  upon  certain 
provisions  In  the  grant  and  oertete  provi- 
sions in  the  state  Gonstitntion  acccfitlng  the 
grant,  which  restricted  the  manner  of  the 
sale  and  disposition  of  the  land,  and  the  ime 
of  the  funds  to  be  derived  tberefmn.  By 
section  11  the  act  tor  the  admission  of  Wash- 
ington to  the  Union  (Act  Feb.  22,  1889,  c. 
180,  25  Stat  676)  It  Is  provided:  rrhat  all 
lands  herein  granted  tor  educatltmal  pur- 
poses shall  be  dlqmsed  ot  only  at  public  sale^ 
and  at  a  price  not  less  Uian  ten  dollars  per 
acre,  the  proceeds  to  constitete  a  permanoit 
BCbool  fund,  the  interest  of  which  only  shall 
be  expended  In  tbe  support  of  said  sdiods." 
And  by  sections  1  and  2,  art  16,  of  the  stete 
C!onstltutIon,  accepting  the  grant,  it  Is  pro- 
vided: 

"Sectlm  1.  All  the  pid}lle  lands  granted  to- 
the  Btete  are  hdd  te  trust  for  all  the  peo- 
ple, and  none  of  such  lands,  nor  any  eatete 
or  interest  therein,  shall  ever  be  dlsiMsed  of 
unless  the  full  ma^t  value  of  the  estete 
or  Intweste  disposed  of,  to  be  ascertained  hi 
sndk  manner  as  may  be  provided  by  law,  be 
paid  or  saf61y  secured  to  state;  nor  shall 
any  lands  which  the  stete  h<rids  by  grant 
from  the  Uhlted  Stetes  0n  any  case  In  whldi 
the  manner  of  disposal  and  minimum  price 
are  so  prescribed)  be  disposed  of  exc^t  In 
the  manner  and  for  at  least  title  price  pre- 
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Bcrlbed  In  the  grant  thneof,  without  the 
consent  of  the  United  States. 

"Sec.  2.  None  of  the  lands  granted  to  the 
state  tea:  educational  purpcnes  shall  be  sold 
otherwise  than  at  pnbllc  auction  to  the  high- 
est bidder;  and  the  ralue  thereof,  less  the 
ImprovemoitB,  shall,  before  any  sale,  be  ap- 
praised by  a  board  of  appraisers,  to  be  pro- 
Tided  by  law.  The  terms  of  payment  also 
to  be  prescribed  by  law,  and  no  sale  shall 
be  valid  unless  the  sum  bid  be  equal  to  the 
appraised  valae  of  said  land.  In  estimating 
the  value  of  socb  lands  for  disposal,  the  val- 
ue  of  ImproTements  therera  shall  be'  ez- 
chided." 

A  comparison  of  these  provlalous  with 
those  of  the  grant,  and  acceptance  thereof, 
here  involved,  we  think,  will  show  no  very 
material  difference.  The  substance  of  the 
reason  of  the  court's  decision  In  that  case 
can  be  found  In  the  quotation  therelu  of 
the  language  used  by  the  Supreme  Court  of 
Minnesota  In  the  case  of  Murtaugh  v.  Chica- 
go, etc.,  R.  Co.,  103  Minn.  62,  112  N.  W.  860, 
120  Am.  St  Uep.  600,  as  follows:  "The  state 
accepted  the  trust,  and  by  Its  Constitution 
solemnly  covenanted  with  the  United  States 
to  apply  the  granted  lands  to  the  sole  use  of 
its  schools  according  to  the  purpose  of  the 
grant,  and  prohibited  the  sale  of  any  portion 
of  the  granted  land  except  at  public  sale. 
Such  being  the  nature  of  the  title  of  the  state 
to  its  school  lands.  It  is  unthinkable  that  the 
Legislature  intended,  by  section  12,  c.  60, 
Gen.  St  1866,  and  later  acts  amending  It.  to 
provide  a  way  whereby  the  trust  as  to  any 
of  the  sdbool  lands  m^t  be  defeated,  and 
title  thereto  acquired  by  adverse  possession, 
contrary  to  the  mandate  of  the  Constitution 
that  title  thereto  could  only  be  obtained  by  a 
public  sale  thereof." 

Notwithstanding  the  decision  in  O'Brien  v. 
Wilson  Involved  a  grant  of  laud  from  the 
United  States  for  the  benefit  of  the  common 
schools,  and  an  acceptance  of  that  grant  by 
constitutional  provisions,  It  seems  to  us  the 
principle  there  Involved  Is  applicable  to  this 
case;  When  the  territory  of  Washington  in 
1861  accepted  the  grant  of  this  land  to  be 
used  as  a  site  for  Its  university,  and  when 
thereafter  in  1891  and  1883  the  state  by  leg- 
islative enactment  accepted  from  the  donor 
the  deed  removing  the  restrictions  upon  alien- 
ation of  the  tract,  but  with  conditions  there* 
in,  to  the  efTect  that  the  state  should  by  leg- 
te^tlve  enactment  authorize  the  sale  of  the 
land  in  such  parcels  and  for  sucb  prices  as 
may  be  most  advantageous  to  the  interest  of 
the  state  university,  and  the  further  condi- 
tion that  the  funds  derived  from  such  sale 
should  be  devoted  to  the  upbuilding  and 
maintenance  of  the  university,  it  accepted 
the  trust,  and  solemnly  covenanted  with  the 
donors  to  apply  the  granted  land  to  the  sole 
use  of  tlie  upbuilding  of  its  university  ac- 
cording to  the  purpose  and  spirit  of  the 
grant  no  less  than  whm  it  acc^^ted  the 
grant  from  the  goremment;  and,  while  the 


restrictions  touching  the  manner  of  sale  are 
not  therein  enumerated  and  prescribed  with 
quite  so  mnch  detail  as  in  the  government 
grant,  the  obligations  thereby  Imposed  upon 
the  state,  we  think,  are  no  less  binding  than 
as  if  the  grant  had  come  from  the  gov«m- 
ment  Instead  at  an  individual,  and  the  prom- 
ise to  abide  by  the  spirit  of  the  grant  had 
been  evidenced  by  constitutional  instead  of 
statutory  enactments.  It  may  be  conceded 
that  a  grant  of  land  In  snppcat  of  the  com- 
mon schools,  such  as  the  government  grant 
is,  is  of  somewhat  more  importance  than 
a  grant  for  the  upbuilding  and  malntraance 
of  a  state  university,  but  one  is  no  less  the 
property  of  the  people  than  the  other.  We 
are  of  the  opinion  that  the  general  statute 
of  limitations,  while  In  force  against  the 
state,  did  not  have  the  effect  of  enabling 
property  rights  to  be  acquired  by  adverse  use 
or  possession  In  land  held  by  the  state  for 
sucb  public  purpose  as  this  land  was  acquir- 
ed and  held.  Some  reliance  Is  placed  by 
counsel  for  appellants  upon  the  case  of  Pet- 
erson V.  Baker,  39  Wash.  275.  81  Pac.  681, 
and  also  Smith  v.  Mitchell.  21  Wash.  636,  58 
Pac.  667.  75  Am.  St.  Rep.  858,  where  it  was 
held  that  a  public  highway  may  be  acquired 
by  prescrlptdon  over  school  lands  granted  by 
the  government  But  those  decisions  rest 
upon  the  provisions  of  the  act  of  Congress 
expressly  granting  right  of  way  tta  pablic 
highways  over  public  lands. 

Appellants  also  se^  to  maintain  their 
rights  under  section  3846,  Balllnger's  Ann. 
Codes  &  St  (section  7860,  Pierce's  Code),  pro- 
viding as  follows:  "All  pnbllc  roads  and 
highways  in  this  state  that  have  been  used 
as  such  for  a  period  of  not  less  than  seven 
years,  and  are  now  so  used,  where  the  same 
have  been  worked  and  kept  up  at  the  ex- 
pense of  the  public,  are  berets  declared  to 
be  lawful  roads  and  highways  within  the 
meaning  and  Intent  of  the  laws  now  existing 
governing  public  roads  and  highways  in  this 
state."  This  Is  only  a  statute  of  limltatltni, 
and  in  view  of  what  has  been  said  the  con- 
tention hardly  needs  further  answer.  How* 
evef.  It  will  be  noticed  that  in  order  to 
constitute  a  highway  under  this  section 
something  more  than  mere  use  by  the  public 
Is  necessary.  The  road  must  have  been 
woifeed  and  kept  uj)  at  public  expense;  oth- 
erwise the  section  has  no  application.  Sea1> 
Ue  V.  Smithers,  37  Wash.  119,  123,  79  Pac. 
615.  A  reading  of  the  evidence  In  this  case 
convinces  us  that  whatever  may  be  here 
shown  as  to  the  use  of  this  strip  by  the  pub- 
lic, it  la  clear  that  there  has  been  no  such 
work  or  improvemwt  put  upon  this  land  at 
the  expense  of  the  public  as  to  bring  It  with- 
in the  provisions  of  section  3846. 

By  section  7  of  the  act  of  1893  above  quot- 
ed It  will  be  noticed  that  the  r^ents,  as  In- 
cident to  their  power  to  sell,  may  cause  the 
land,  "to  1>e  subdivided  into  lots  and  blocks 
with  streets  and  alleys  craiftHrmlng  to  the 
plan  of  the  said  city  adjoining."  We  deem  It 
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not  out  of  place  to  state  that  the  evidence 
In  this  case  showB  that  the  dedication  of 
this  strip  as  a  part  of  a  public  street  would 
not  conform  to  the  plan  of  the  city  of  Seat- 
tle surroanding  this  tract  The  alley  16  feet 
vide  to  which  It  Is  sought  to  add  this  strip 
does,  and  had  for  years  prior  to  the  glTing 
of  the  power  of  dedication  to  the  regents, 
conformed  to  the  plan  of  the  city  adjoining. 

We  are  of  the  opinion  that  the  judgment  of 
the  sapaUa  court  should  be  afflrmed.  It  is 
80  ordered. 

DUNBAB,  OBOW,  and  M0UZ4T,  3J^  wa- 
max. 


WHITAKEB  T.  CXiAUSEOI,  State  Auditor. 
(Supreme  Court  of  Washington.   Feb.  1910i) 
Department  1.  Dissenting  opinion. 
For  majority  opinion,  see  106  Pac.  74B. 

BUDKIN,  O.  J.  A  literal  construction  of 
the  prOTlao  to  section  3  of  the  act  under  con- 
sideration (Acts  1009,  c.  238)  would  not  per- 
mit of  the  payment  of  a  warrant  to  the  heir 
or  other  beneficiary  of  a  deceased  claimant, 
although  the  claim  was  presented,  audited, 
and  allowed  during  his  lifetime.  I  do  not 
think  that  such  literal  construction  was  in- 
tended. The  purpose  of  the  proviso  was 
doubtless  to  prevent  the  heirs  of  deceased 
vetorans  from  preferring  claims  against  the 
state,  where  the  veteran  himself  presented 
no  claim  during  Ills  lifetime.  In  enacting 
the  proviso,  the  Legislature  did  not  have 
claims  such  as  this  in  contemplation;  and, 
if  it  had,  I  do  not  think  that  It  would  have 
provided  for  their  rejection.  The  question 
is  one  of  little  moment,  as  it  will  probably 
never  arise  again;  but  the  act  was  passed 
In  recognition  of  a  moral  obligation  resting 
on  the  state,  as  successor  to  the  territory, 
«nd  I  think  a  fair  and  reasonable  construc- 
tion of  its  proTisions  would  include  and  au- 
thorize the  payment  of  the  claim  la  suit 

I  tiieref  ore  dissoit 


In  n  HEUSTON  et  al. 
PEARL  OYBTEB  CO.  et  bL  t.  HEUSTON 
et  al. 

(Supreme  Court  of  Washington.   March  20; 
1010.) 

On  motion  for  rehearing.  lUFotlon  denied. 
Tor  original  opinion,  see  107  Pac  349. 

PER  CURIAU.  In  the  opinion  braetoftnre 
Wed  we  h«dd  that  the  respcmdoits  had  no  ti- 
tle to  the  tide  lands  daimed  them  lying 
below  the  line  at  mean  low  tlde^  snd  declined 
to  pass  upon  the  rl^t  of  the  app^ants  to 
pardiaae  sndi  tide  lands  as  oyster  lands.  It 
is  earnestly  insisted  In  a  petition  for  rehear- 


ing that  the  latter  que8tl«i  was  properly  be- 
fore the  court  and  should  have  been  dedded. 
The  failure  of  the  coort  to  decide  the  qnes- 
tl<Hi  thus  presented  was  not  an  overd^t: 
but  a  decision  of  it  would  or  might  affect  the 
rl^ts  of  parties  not  before  the  court,  who 
have  obtained  patents  from  the  states  and  It 
would  be  an  injustice  to  tli^  to  dedde  a 
qu^tion  of  sudi  magnltade  at  the  Instance 
of  parties  who  are  at  best  only  tievaaaera 
on  state  property. 
The  rehearing  Is  tbwetnre  denied. 


McELWAIN  T.  ABRAHAM  at  bL 
(Saprem*  Court  of  Washington.  March  25, 

una) 

CounriEs  ({  113*)— Powra  or  Gounrr  Boabd 
— AppoiimiKKT  ov  AsszsTAnra  fob  Jus- 
tices OF  THE  Peace. 

By  Const,  art.  4,  I  11,  Justice  courts  are 
not  courts  of  record.  Section  10  provides  that 
the  Legislature  shall  determine  the  number  of 
justices  of  the  peace  to  be  elected  in  cities  and 

?reBcr[be  by  law  their  powers  and  duties.  Laws 
dO&,  p.  567,  proTidea  for  four  justices  in  dtiea 
of  ttie  Srst  class.  Ballioger'B  Ann.  Codes  & 
St.  H  M7,  662  (Pierce's  Code,  H  3900,  3906), 

firoviaes  for  constables,  who  are  peace  officers 
n  such  courts.  Section  1647  (section  2851) 
provides  that  the  board  of  coun^  commission- 
ers shall  allow  each  justice  la  cities  of  the  first 
class,  and  may  allow  each  Justice  in  cities  of  the 
second  class,  one  clerk,  at  such  salary  as  they 
may  designate,  ffeld,  that  county  commission- 
ers are  not  authorized  to  employ  and  pay  for 
balUfls  and  assistant  clerics  for  justices  of  the 
peace  In  cities  of  the  first  class, 

[Ed.  Note. — For  other  cases,  see  OtnudeSL 
Cent  Dig.  I  180;  Dec  Dig.  i  113*} 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  W.  P.  McElwaio  against  Dan 
Abraliam  and  others,  as  the  Board  of  Coun- 
ty Commissioners  of  King  County,  and  Otto 
A.  Case,  as  County  Auditor.  From  a  Judg- 
ment dismissing  the  complaint,  complainant 
ax^eals.  Reversed. 

Wm.  Hickman  Moore^  for  i^^p^ftot 
George  F.  Vanderreer  and  OL  H.  iDgersoU, 

for  respondents. 

MOUNT,  J.  TbSa  action  was  brongbt  t^r 
the  a{^»eUant,  as  a  dtisen  and  taspayw,  to 
enjoin  the  county  commissioners  and  the  an- 
dltor  of  King  county  fmn  allowing,  audit- 
ing, and  drawing  warrants  in  payment  of 
claims  for  salaries  of  certain  persons  ap- 
pointed by  tlie  county  commissioners  as  bail- 
IflB  and  assistant  derks  for  certain  Justices 
of  the  peace  In  King  county.  The  trial  court 
sustained  a  gweral  demurrer  to  the  com- 
plaint and  dismissed  the  sctkm. 

The  appeal  presents  bnt  one  question,  via., 
whether'  under  the  law  county  commissitm- 
en  are  authorized  to  employ  and  pay  for 
ballifb  and  assistant  derfcs  tot  Jurtlces  ot 
the  peace  In  cities  of  the  first  daas.   It  la 


■"For  other  ctses  see  same  toplo  ud  saothni  NVHBKR  in  X>«8.  ft  Am.  Diss.  UD7  to  Oats,  ft  Bqwrtsr  Xadnsa 
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apparently  cmceded  bj  consad  for  tte  re- 
epondeDts  tbat  there  la  no  atatnto  directly 
authorizing  anch  appointment  But  It  1b  ar- 
Sued  that  the  commlsalonera,  vaOieat  tbelr  gen- 
eral powara,  bavlDg  the  care  of  county  pxoj>- 
erty  and  the  management  of  the  connty  tonda 
and  business,  have  anch  aatborlty.  Martin 
T.  Whitman  Connty,  1  Wash.  St  633,  20  Pac. 
699,  State  ex  rel.  Whitney  t.  Frlara,  10  Wash. 
348,  39  Pac.  104,  and  Nelson  t.  l^oy,  11 
Wash.  435,  39  Pac.  974,  are  r^ed  opon 
to  snataln  these  appolntmenta.  The  flrat  of 
these  cases  waa  one  where  the  county  em- 
ployed an  agent  for  a  strictly  county  pur- 
pose In  the  management  of  the  affairs  of  the 
county.  The  next  one  announced  substan- 
tially the  same  rule  as  waa  announced  In  the 
first  case.  The  other  case  held  that  section 
2  of  the  act  of  1880  (Laws  1890.  c.  10),  re- 
ferring to  certain  county  officers,  expressly 
authorized  such  officers  to  appoint  with  the 
consent  of  the  county  commissioners,  neces- 
sary help  In  their  offices.  None  of  these  cas- 
es control  the  question  presented  here,  for 
Justices  of  the  peace  are  not  designated  as 
coun^  officers,  and  are  not  auch  office  In 
law. 

The  Constitution,  at  section  10  of  artlde 
4,  provides:  "The  Legislature  shall  deter- 
mine the  number  of  Justices  of  the  peace  to 
be  elected  In  Incorporated  dtlee  or  towns  and 
In  precincts  and  shall  prescribe  by  law  the 
powers,  duties  and  Jurisdiction  of  Justices 
of  the  peace.  *  *  *  *  In  incorporated  cltlea 
or  towns  having  more  than  five  thousand  In- 
hnbltanta  the  Justices  of  the  peace  shall  re- 
ceive such  salary  as  may  be  provided  by  law. 
aiid  shall  receive  no  fees  for  their  own  use." 
Justice  courts  are  not  courts  of  record.  Sec- 
tion 11,  art  4,  Const  The  Legislature  has 
provided  for  four  Justices  of  the  peace  In 
cities  of  the  first  class.  Laws  1009,  p.  667. 
I^ovlslon  has  also  been  made  for  constables, 
who  are  precinct  officers  and  peace  officers 
In  such  courts.  Sections  647,  652.  Balllnger's 
Ann.  Codes  ft  Bt  (Pierce's  Code.  ||  3900, 3905). 
ProvMon  has  also  been  made  for  clerks  as 
follows :  '*Tbe  board  of  county  commission- 
ers shall  allow  each  Justice  In  cities  of  the 
first  class,  and  may  allow  each  Justice  in 
cities  of  the  second  class,  one  clerfc,  at  such 
salary  as  they  may  designate ;  said  clerk  to 
be  paid  lu  the  same  manner  and  at  the  same 
time  as  the  said  Justices."  Section  1647,  Bal- 
llnger's Ann.  Codes  &  St  (Pierce's  Code,  | 
2S51).  This  statute  clearly  limits  the  num- 
ber of  clerks  for  each  Justice  in  such  dtles 
to  one  clerk.  It  does  not  mean  more  than 
one  clerk,  and  It  does  not  mean  one  clerk 
and  such  number  of  assistants  as  the  county 
commissioners  may  deem  necessary.  There 
la  no  provision  for  the  appointment  of  bail- 
iffs for  Budb  courts.  It  seems  clear  that 
where  the  Legislature  has  provided  for  one 
constable  and  one  clerk  for  such  courts,  and 
made  no  provision  for  other  officers  thereof. 


no  other  officers  may  be  l^aUy  appointed  as 
a  charge  upon  the  county. 

The  county  commlsaloners  are  the  general 
agents  of  the  county,  and  have  the  care  of 
couniT  property,  and  the  managanent  of 
connty  funds  and  bualneas;  but  th^  dolve 
their  powers  from  the  tiegtolatnre,  and  may 
exercise  only  such  powers  as  are  e]q>re88ly 
conferred  or  are  necessary  to  the  perform- 
ance of  their  duties.  While  justices  of  the 
peace,  constables,  and  clerks  are  paid  out  of 
the  county  funds,  and  the  fees  collected  are 
paid  Into  the  county  funds,  the  business  of 
their  offices  is  not  strictly  county  business. 
It  la  well  defined,  and  pertains  to  Judicial 
business,  over  which  the  county  commission- 
ers have  no  control,  except  to  see  tbat  the 
fees  are  properly  accounted  for  and  the  sal- 
aries paid.  If  the  business  of  these  officers 
is  more  than  they  can  care  for,  the  remedy 
must  be  sought  from  the  Legislature,  and  not 
from  the  boards  of  county  commissioners. 
It  would  not,  we  think,  be  contended  that, 
under  their  general  authority,  county  com- 
missioners may  at^Int  assistant  Justices  of 
the  peace  to  each  of  the  four  Justices  pro- 
vided by  law,  or  that  they  may  appoint  as- 
sistant constables  because  In  the  opinion  of 
the  county  commissioners  such  assistants 
might  be  necessary,  for  the  number  of  such 
Justices  Is  expressly  limited,  and  there  is  no 
provision  for  assistants.  But  If  the  com- 
mlBSloners  have  authority  to  appoint  bailiffs 
and  assistant  clerks,  as  they  have  done  In 
this  case,  they  have  for  the  same  reason  au- 
thority to  appoint  assistant  Justices  and  con- 
stables, where  the  Legislature  has  expressly 
limited  the  number  of  sudi  officers.  We  are 
clearly  of  the  opinion  that  these  officers  were 
appointed  without  authority  of  law,  and  in 
violation  thereof,  and  that  such  appointments 
create  no  liability  against  the  county. 

The  Judgment  of  dismissal  is  therefore  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  overrule  the  demurrer  and  for 
further  proceedlnga. 

nUDEIN.  O.  J.,  and  CROW,  PABKBR, 
and  DUNBAB,  JJ.,  concur. 


STATE  ex  rel  PUGETP  SOUND  REALTT 
ASSOCIATES  et  al.  v.  SUPERIOR 
COURT  FOR  KING  COUNTT  et  al. 

(Supreme  Court  of  Washinstoo.  March  24, 
1910.) 

Ckbtiobabi  (1 18*)— Wbbit  Lieb. 

Ortioran  will  not  lie  to  review  an  order 
directing  an  lospectioD  of  documents  In  the 
pouesBioa  at  aa  opposing  party. 

[Eld.  Note.— For  other  cases,  see  Oertlorarl, 
Dtc.  Dig.  i  1&*] 

En  Banc.  Certiorari  by  the  State,  on  the  re- 
lation of  the  Pnget  Sound  Realty  ABsoclatea. 
a  corporation,  and  Jubn  HcGraw.  president 
thereof,  to  review  the  action  of  the  Superior 
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Court  for  King  County,  and  Wilson  R.  Gay, 
as  Judge  tbareof,  in  making  an  order  direct- 
ing an  Inspection  of  documents.  Application 
denied. 

fihank  ft  Smith  and  Hughes.  McMlcken. 
Dovell  &  Ramsey,  for  relators.  Charles  B. 
Shepard  and  W.  H.  Blss^  Thomas,  for  re- 
i^ondents 

PER  CURIAM.  The  Question  Involved  In 
this  application  Is  the  same  as  that  Involved 
In  the  case  of  State  of  Washington,  on  the 
relation  of  Seattle  General  Contract  Co.  et 
al.  V.  Superior  Court  of  King  County  et  al., 
106  Pac.  150,  where  this  court  held  that  cer- 
tiorari would  not  lie  to  review  an  order  made 
In  a  cause  directing  an  inspection  of  docu- 
ments In  the  possession  of  an  oppoirins  party. 

Relators*  application  Is  therefore  denied. 


ONOABO  T.  TWOHY  et  aL 

(Sapr^me  Court  of  Washington.   March  25, 
1910.) 

X  MA8TEB  AND  SEBVANT  (8  196*)— IHJUBIKS 

TO  Servant— Fellow  Sehvants. 

Under  the  laws  of  Idaho,  a  foreman  who 
had  chane  of  blasdng  and  drillii^  in  connec- 
t((n  with  railroad  construction  work  was  a 
feUow  servant  of  a  common  laborer  engaged  in 
shoveling  dirt  into  can  in  a  cot  which  was  be- 
ing constructed. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  486^  491;  Dea  Dig.  I 
196.  •] 

2.  Trial  (5  136*)  —  Questions  or  Law  ob 

Fact— Law  of  Otheb  State. 

Where  there  was  no  dispute  in  the  evidence 
as  to  the-  law  of  another  state,. the  sole  question 
belne  the  proper  legal  inference  to  be  drawn 
from  the  facts  proven,  this  was  for  the  court, 
and  not  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  327;  Dec.  Dig.  8  136.«] 

Department  1.  Appeal  from  Snperlor  Court, 
Spokane  County ;  D.  H.  Carey.  Judge. 

Action  by  Lnlgl  Ongaro  against  John  Two- 
hy  and  othors.  From  a  Judgment  for  de- 
fendants, plaintiff  appalls.  AfBrmed. 

Maurice  Smith  and  Gallagber  &  Thayer, 
for  appellant  Edward  J.  Cannon  and  Ar- 
thur B.  Le^  tor  respondents. 

PER  CURIAM.  This  case  was  before  this 
court  on  a  former  appeal,  and  Is  reported  In 
49  Wash.  93,  94  Pac.  916,  where  a  statement 
of  the  facts  giving  rise  to  the  controversy 
will  be  found.  After  the  cause  had  been  re- 
manded on  the  former  ai^al  the  defendant 
asked  and  obtained  leave  to  amend  his  an- 
swer, and  pursuant  thereto  set  up  as  an  ad- 
ditional defense  that  the  tort  on  which  the 
action  was  founded  was  committed  in  the 
state  of  Idaho,  and  that  the  rights  of  the  par- 
ties are  governed  by  the  laws  of  that  state, 
setting  up  .further  that  by  the  laws  of  the 
state  of  Idaho  the  foreman,  Roman,  who  this 


court  held  In  Its  former  opinion  was  a  vice 
principal,  and  not  a  fellow  servant,  of  the 
plaintiff  Ongaro,  was  a  fellow  servant  of  the 
plaintiff,  and  that  the  defendant  was  not 
liable  for  his  negligent  acts.  Issue  was  taken 
on  these  allegations,  and  a  trial  entere<X 
upon,  at  "Which  the  respondent  offered  evi- 
dence to  substantiate  the  allegations.  No 
evidence  was  offered  on  the  other  side  by  the 
appellant;  he  relying  upon  the  testimony  of- 
fered by  the  respond^t  At  the  conclusion 
of  the  case  the  court  sustained  a  challenge  to 
sufficiency  of  the  evidence,  and  entered  a 
judgment  of  dismissal,  holding  that  under 
the  laws  of  Idaho  the  foreman  and  the  ap- 
pellant were  fellow  servants,  and  that  the  re- 
spondent was  not  liable  for  the  foreman's 
negligence. 

To  prove  his  case  the  respondent  produced 
an  attorn^  of  the  state  of  Idaho,  who  gave 
It  as  his  opinion  that  under  the  facts  shown 
In  the  record  no  recovery  could  Ije  had  In 
the  courts  of  that  state,  dtlng  eases  from 
the  Supreme  Court  as  sustaining  his  opinion. 
The  appellant  in  this  court  takes  Issue  with 
the  witness  in  his  construction  of  these 
cases,  and  argues  tbat  they  do  not  sustain 
his  opinion,  but,  on  the  contrary,  do  not  lay 
down  a  rule  different  from  tbat  applied  In 
this  state.  But  we  think  the  cases  cited  Jus- 
tify the  opinion  of  the  witness.  While  they 
are  not  similar  In  their  facts  to  the  case  at 
bar,  they  make  clear  the  general  principles  In- 
volved, and  show  that  the  rule  as  to  fellow 
servants  as  applied  In  that  state  differs 
widely  from  the  rule  as  we  have  applied  It 
here.  It  makes  it  clear,  for  example,  that 
the  Idaho  courts  follow  the  rule  as  present- 
ly announced  by  the  Supreme  Court  of  the 
United  States,  as  evidenced  by  the  cases  of 
B.  &  O.  Railroad  v.  Baugh,  149  U.  S.  308, 
13  Sup.  Ct  914,  37  L.  Ed.  772,  Alaska  MIu- 
hig  Company  v.  Whelan,  168  U.  S.  86.  18 
Sup.  Ct.  40,  42  L.  Ed.  390,  and  New  Eng- 
land Railroad  Co.  v.  Conroy,  175  U.  S.  323. 
20  Sup.  Ct.  85,  44  L.  Kd.  181.  while  this  court 
has  expressly  refused  to  follow  the  rule  of 
these  cases  on  the  doctrine  of  fellow  servant, 
preferring  the  rule  earlier  announced  by  that 
court,  as  evidenced  by  the  case  of  Chicago. 
M.  &  St  P.  R.  Co.  V.  Ross,  112  U.  S.  377,  5 
Sup.  Ct  184,  28  I*  Ed.  787,  and  the  cases 
therein  cited.  Mullin  v.  Northern  Paclflc  R, 
Co.,  38  Wash.  550,  80  Pac.  814.  These  rules 
are  so  radically  different  that  the  Supreme 
Court  of  the  United  States  felt  compelled  to 
overrule  its  earlier  cases  In  order  to  make 
the  change. 

The  appellant  further  argues  that  the 
court  erred  In  determining  for  Itself,  from 
the  proofs  offered  in  evidence,  what  the  law 
of  Idaho  was  at  the  time  the  injury  In 
question  occurred,  contending  that  the  ques- 
tion should  have  been  submitted  to  tbe  Jury. 
The  authorities  seem  not  to  be  In  harmony- 
cm  this  question,  but  we  are  clear  that  In 
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any  view  the%  was  do  error  committed  bere. 
Tbere  were  no  disputed  qaeatlons  of  fact  to 
be  determined;  on  tbe  contrary,  there  was 
no  dispute  In  the  evidence  at  all.  The  sole 
qaeatloii  was  what  were  the  proper  legal 
Inferences  to  be  drawn  from  the  tacts  prov- 
en, and  this  clearly  was  for  this  court 
The  jndsment  is  affirmed. 


LB  FETBB  «t  nz.  t.  BI^ATTNEB. 
(Supreme  Goart  ot  WaAlngton.  Mardi  34, 
1»10.) 

1.  Appeal  and  Erbob  (}  360*)  — NoncK  or 
Appeai/— Necessity. 

Rem.  &  Bal.  Code,  %  1719,  provides  that 
one  deairiDff  to  appeal  may  give  notice  in  open 
court  at  the  time  when  the  judgment  appealed 
from  is  rendered.  Held,  that  where,  on  toe  de- 
nial of  a  motion  for  vacation  of  a  judgment 
and  a  new  trial,  defendiant  gave  notice  of  an 
appeal,  it  was  not  sufficient  to  sustain  an  appeal 
from  the  judgment. 

[Eld.  Note^fi^ir  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  1  1953 ;  Dea  Dig.  S  360.*] 

2.  Appeaz.  ahd  Ebbob  (S  110*)  —  Decisions 
Retzewablb. 

An  order  refusing  to  vacate  a  Judgment 
and  to  grant  a  new  trial  is  not  appealable. 

{'EA,  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  IS  740-74S;   Dec  Dig.  S 

Department  2.  Appeal  from  Superior  Court 
King  County ;  Wilson  E.  Gay,  Jndge. 

Action  by  John  M.  Le  Fever  and  wife 
against  Mary  Blattner.  From  a  Judgnient  In 
favor  of  plaintiffs^  defendant  appeals.  Dis- 
missed. 

Wlllett  Oleson  &  WUlett  for  sppellant 
Herbert  B.  Snook,  for  respondents. 

PER  CURIAM.  This  action  was  com- 
menced by  John  M.  Le  Fever  and  wife  against 
Mary  Blattner  to  recover  damages  for  def- 
amation of  character.  Trial  was  had  before 
Hon.  Arthur  E.  Griffin,  Judge  of  the  superior 
court  of  King  county,  without  a  jury,  on 
November  14, 1907,  at  which  time,  after  hear- 
ing the  evidence,  he  announced  bis  finding 
for  the  plaintiffs  In  the  sum  of  $200,  and  a 
mlnnte  to  that  ^ect  was  entered  on  the 
court  journal.  The  defendant  interposed  a 
timely  motion  for  a  new  trial,  which  was  de- 
nied by  Judge  Orlffln  on  January  A,  1909. 
No  findings  of  fact  conclusions  of  law,  or 
final  decree  were  signed  or  altered  by  Judge 
Griffin,  and  his  term  of  office  expired  on  Jan- 
uary 11,  1909,  at  which  time  Hon.  Wilson  It. 
Gay  succeeded  him  as  superior  judge.  On 
March  1,  1900,  Judge  Gay,  relying  on  the 
order  of  Judge  Griffin  and  without  hearing 
the  evidence,  made  and  filed  findings  of  fact 
and  conclusions  of  law  In  favor  of  the  plain- 
tiffs, and  entered  a  final  judgment  thereon. 
The  defendant  thereupon  moved  for  a  vaca- 
tion of  the  judgment  and  a  new  trial.  This 
motion  was  dailed  on  April  22,  1907,  and  tbe 
defoidant  has  appealed. 


The  respondents  have  moved  to  dismiss, 
for  tbe  reason  that  no  sufficient  notice  of  ap- 
peal has  tieen  given  or  served.  It  is  con- 
ceded that  the  notice  upon  which  the  appel- 
lant relies  was  an  oral  one  given  in  open 
court  on  April  22d,  at  tbe  time  of  the  denial 
of  her  last  motion  for  a  new  trial  and  B.-  va- 
cation- of  tbe  judgment  No  oral  notice  was 
given  on  March  1,  1909,  at  tbe  time  tbe  flnnl 
judgment  was  entered.  Nor  has  any  written 
notice  been  given.  The  statute  (Rem.  &  Bnl. 
Code,  ^  1719)  provides  that:  "A  party  desir- 
ing to  appeal  to  the  Supreme  Court  under 
the  provisions  of  this  title  may,  by  himself 
or  bis  attorney,  give  notice  In  open  court  or 
before  tbe  Judge,  if  the  judgment  or  order 
appealed  from  is  rendered  or  made  at  cham- 
bers, at  the  time  when  such  Judgment  or  or- 
der Is  rendered  or  made,  that  he  appeals 
from  such  Judgment  or  order  to  the  Supreme 
Court,  and  thereupon  the  court  or  judge  shall 
direct  the  clerk  to  make  an  entry  of  such 
notice  in  the  journal  of  tbe  court  •  •  •  " 
Tbe  oral  notice  should  have  been  given  on 
March  1,  1909,  when  the  final  judgment  was 
entered,  and  it  Is  evident  that  an  oral  notice 
given  on  April  22,  1909,  Is  insufficient 

Appellant  however,  contends  that  ^e  has 
appealed  from  the  order  to  vacate  the  judg- 
ment: that  she  gave  oral  notice  when  that 
order  was  rendo^  and  made.  The  Jnurn^l 
mtry  of  the  oral  notice  falls  to  state  the 
particular  order  from  which  the  appeal  was 
taken.  In  her  appeal  bond  tbe  appellant 
recites  that  It  was  from  the  Judgment  enter- 
ed on  March  1,  1909,  and  this  seems  to  have 
been  her  Intention.  If  tbe  appeal  is  from 
tbe  order  of  April  22,  1909,  refusing  to  va- 
cate tbe  Judgment  and  ^ant  a  new  trial,  ap- 
pellant can  have  no  standing  In  this  court,  as 
under  the  rule  announced  in  Sound  Invest- 
ment Co.  V.  Falrhaven  Land  Co.,  45  Wash. 
2G2,  88  Pac.  198,  It  Is  not  an  appealable  or- 
der. Tbe  appeal  cannot  be  sustained,  wheth- 
er taken  from  the  final  judjrment  of  March 
1,  1909,  or  from  the  order  refusing  to  vacate 
the  Judgment  entered  on  April  22.  1909.  As 
to  the  former,  no  sufficient  notice  was  given, 
while  the  latter  order  Is  not  appealable^ 

Tbe  appeal  is  dismissed. 


HEEHAN  V.  SHIELDS  et  aL 

(Supreme  Court  of  Washington.   March  18, 
1910.) 

1.  Counties  (S  24*)  —  Powebs  —  Lxutatiohs 

OF  POWEB. 

The  Constitution  Is  a  limitation  of  power, 
and  such  righta  and  powers  of  local  government 
as  are  not  conferred  on  counties  by  the  Constl'* 
tution  remain  with  the  state,  and  may  be  exer- 
cised by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  24.*.] 

2  Htqhwats  (8  105*)  — Impbovemeitt— Gov- 

EBNUERT. 

Laws  1907.  c.  150,  anthorizlnv  the  Im- 
provement of  highwaya  under  tlie  direction  of 
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th«  state  hl^way  eommlssloDcr  aceordinr  to 

Slans  adopted  by  the  county  commissioaeni 
068  not  violate  the  Oonstitatfon  TestiDg  in  the 
counties  the  right  of  local  self-gOTernment 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  mg.  i  lOCk*] 

8.  Taxatios  (I  44»)— UHiFOBiaTr  of  Taxa- 

TIOIT. 

Laws  1907,  c  160,  authorizing  the  im- 
provement  of  highways  under  the  direction  of 
the  state  hiehway  commiBsioaer  according  to 
plans  adopted  by  the  county  commiBBioaers,  and 
providing  that  one-half  of  the  coat  ehali  be  [>aid 
out  of  the  state  highway  fund,  35  per  cent, 
out  of  the  general  road  fund  of  the  county, 
and  the-ronaiader  out  of  the  district  nad  fund 
of  the  district  In  which  the  improvement  Is  lo- 
cated, does  not  destroy  the  constitutional  uni- 
formity of  taxation;  for  the  road  is  a  benefit 
to  tba  state,  counlr,  and  local  district,  and  the 
money  raised  by  toe  state,  county,  and  district 
Is  expended  for  Oieir  reqiMCtlve  benefit 

[Ed.  Note.— For  other  cases,  Me  Taxation, 
Dec.  Dig.  S  44.*] 

4.  HiQHWATa  (I  122*)— Uhifobmitt  or  Tax- 
ation. 

The  act  Is  not  invalid  as  diverting  the  pro- 
ceeds of  a  tax.  fbr  the  funds  raised  by  the  state, 
county,  and  district  are,  respectively,,  expended 
Ti-ithin  their  own  territory,  and  for  the  pur- 
poses for  which  they  are  raised. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  122.*] 

Chadwidt,  J.,  diaaenang. 

Department  1.  Appeal  tvom  Superior 
Court,  Skagit  County ;  Geo.  A.  Joiner,  Judge. 

Action  by  John  W.  Meehan  against  J.  M. 
Shields  and  others.  From  a  judgment  for 
defendants  on  sustaining  a  demurrer  to  tbe 
complaint,  plaintifT  appeals.  Affirmed. 

L.  Oorrlgau,  for  appellant  W.  P.  Bell, 
Atty.  Gen.,  and  Augustui  Brawl^,  Pros. 
Atty.,  for  respondents. 

MORRIS,  J.  The  only  question  presented 
by  this  appeal  Is  the  constltutiODality  of 
the  state  aid  road  law,  found  in  Laws  1907, 
p.  29S.  The  act  provides  tliat  the  county  com- 
missioners of  any  county  upon  presentation 
of  a  petition  signed  by  the  owners  of  two- 
thirds  of  the  lineal  feet  fronting  on  any  pub- 
lic highway  must  pass  a  resolution  that  pub- 
lic Interest  demands  the  Improvement  of  such 
public  highway  within  such  county.  Such 
resolution  shall  be  transmitted  to  the  state 
highway  board,  who  shall  investigate  and  de- 
termine whether  sucb  highway  Is  of  great 
public  utility  and  general  convenience,  and.  If 
so,  they  shall  approve  such  resolution.  The 
state  highway  commissioner  shall  thereupon 
prepare  plans  for  the  contemplated  improve- 
ment, and  submit  tbem  to  the  county  commis- 
sioners, and,  It  adopted,  such  Improvement 
will  be  then  undertaken  under  the  direction 
of  the  state  highway  commissioner.  The 
cost  of  the  improvement  shall  be  paid  In  the 
following  manner:  One-half  out  of  the  state 
highway  fund,  3S  i>er  centum  from  the  gen- 
eral road  and  bridge  fund  of  the  county,  and 
the  remaining  16  per  centum  out  of  the  dis- 
trict road  fund  of  the  district  in  which  the 


improvem^t  is  located.  The  question  wu 
submitted  to  the  trial  omrt  in  Hie  ap^ca- 
tSaa  for  an  tnjancthm  to  enjoin  the  execation 
ot  a  Gcmtract  abont  to  be  executed  by  flie  state 
blsbw87  oommlasloner.  To  tiili  complaint 
a  dannrrer  was  sustained,  and  upon  entry 
of  Judgment  plaintiff  appeals. 

The  attaok  npim  the  law  la  made  upon  the 
theory  that  it  violates  the  oonstttntlonal  pro- 
visiim'  providing  tm  local  s^-govenunen^ 
destroys  untformtty  vl  taxatlim,  and  diverts 
the  proceeds  of  a  tax.  We  do  not  so  read  the 
law.  There  wUl  be  no  dissent  from  the  asser- 
tion that  It  Is  not  -within  the  power  of  the 
£iegialatnxe  to  take  aw^  from  ttie  several 
counties  of  this  state  the  right  ot  local  self- 
government  as  vested  in  tttem  as  1^1  snb* 
dlvislfHu  of  the  stata  But  tbe  fact  fliat  a 
state  board  acting  upon  the  InltlatiTe  .and  at 
the  request  of  county  commissioneis  directs, 
under  the  immediate  supervision  of  another 
state  office  the  improvement  ot  a  road  with- 
in  a  county,  upon  plana  approved  and  adopted 
by  the  county  commissioners,  does  not  take 
from  the  commissioners  any  right  or  power 
which,  under  any  provision  ot  the  Constftn- 
Uon.  Is  vested  in  them.  Our  Constitution  Is 
a  limitation  of  power,  and  such  rights  and 
powers  of  local  govemm^it  as  are  not  con- 
ferred upon  counties  by  the  language  of  the 
Constitution  remain  with  the  state  and  may 
be  exercised  by  the  Legislature  as  tbe  law- 
making power  of  the  atate.  Rules  and  re- 
lations for  local  county  government  and  con- 
trol, exc^t  as  otherwise  provided  for  In  the 
Constitution,  are  as  much  within  the  con- 
trol of  the  state  as  these  matters  which  are 
more  general  and  statewide.  The  citizens  of 
the  state  require  roads  to  pass  from  one  por- 
tion of  the  state  to  another,  sudi  require- 
ment being  a  general,  beneficial  use.  It  Is 
the  duty  ot  the  state  to  conatmct  and  main- 
tain such  roads,  and  If,  as  it  needs  must 
such  road  passes  through  a  county,  the  fact 
that  tbe  state  exercises  soperrlslon  of  Its 
improvement  Is  not  in  violation  of  any  pro- 
vision of  local  self-govKimient  contataied  in 
our  Constitution.  N^Uier  is  it  destructive 
of  the  provision  for  uniformity  of  taxation. 
It  has  been  held,  as  sut^ested  by  appelant, 
that  laws  requiring  the  collectl<»i  of  taxes  by 
a  county  to  be  turned  over  to  state  offldals 
to  be  expended  for  a  purdy  state  purpose 
violate  this  constitutional  requirement  But 
we  have  no  sucb  provision  before  us.  County 
money  is  not  raised  and  paid  to  the  state  for 
a  purely  state  purpose.  The  road  Is  a  bene- 
fit to  the  state,  to  the  county,  and  to  the  local 
district.  The  state  raises  money  in  the  sei^ 
eral  counties  to  expend  In  tbe  maintenance 
of  those  things  which  are  of  general  l>eneflt 
to  all  its  citizens.  The  connty  reaps  a  special 
benefit  as  distinguished  from  this  general 
benefit  and  the  district  a  still  greater  and 
special  benefit,  and  for  such  benefit  each  Is 
properly  taxed.   The  money  raised  tur  tbe 
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state  belDg  expended  toe  a  state  bmeflt,  the 
Bumtj  raised  by  the  county  being  expended 
for  a  county  benefit,  and  the  money  raised 
by  the  district  being  expended  for  a  district 
benefit,  there  is  no  violation  of  the  nnlfonn- 
Ity  of  taxation  role.  Nor  Is  there  any  diver- 
sion of  the  proceeds  of  a  tax,  for  the  funds 
so  raised  by  the  state,  the  county,  and  the 
district  arfl^  respectively,  expended  within 
their  own  territory  and  for  the  purposes  for 
wUidL  they  were  raised.  State  v.  Shawnee 
Comity,  28  Kan.  481. 

Ifany  of  the  states  have  similar  laira,  bat, 
so  tBLT  as  we  can  discover,  no  abite  has  held 
sn<^  law  nnconstltntlonal  fbr  any  reason. 
The  New  Jersey  law  (l  Oen.  8t  1895.  p. 
2002),  whldk  dUBers  from  onrs  somewhat  In 
the  detail  of  laying  out  the  road,  and  pro- 
Tides  tot  the  paymmt  of  one-llilrd  of  the 
cost  by  the  state  and  the  remainder  1^  the 
county,  was  before  the  Snpi^e  Court  of 
that  state  In  tbe  case  of  United  Jersey  Ball- 
road,  etc*  v.  Gnmmexe,  68  N.  J.  -Law,  111, 
54  Atl.  620;  up<m  a  certiorari  to  revleir  an 
assessment  The  assessment  was  sustained. 
The  court,  rafnrtng  to  the  cases  relied  upon 
by  Uie  prosecutor  to  Invalidate  the  assess- 
ment says:  'Their  purport  is  that  where  a 
statute  under  whldi  the  assessment  is  levied 
Is  unconstitutional,  or  where  the  tribunal 
confirming  the  assessment  Is  without  Juris- 
diction of  the  matter,  fbr  example  if  It  has 
failed  to  give  the  rsQulred  notice^  or  where 
the  drcumstanees  are  such  that  no  assess- 
ment can  cmutitntloDally  be  made,  then  the 
stetutory  limitation  will  not  bar.  None  of 
these  groundi^  nor  any  akin  to  thetai,  ajqiears 
in  the  iwesent  case.  The  statute  provides 
for  a  constitutional  sssessment"  Such  lan- 
guage would  seem  to  indicate  that  thwe  was 
no  doubt  of  the  constitutionality  of  the  law 
in  the  mind  of  tlie  court,  nor  was  such  doubt 
suggested  by  the  prosecntorsw 

Believing  tlie  law  to  be  constitutional,  the 
Judgment  is  afllrmeO. 

RUDKTN,  0.  J.,  and  FUIiLBBTON  and 
GOSE,  JJ.,  omcur. 

CHADWICK,  J.  The  act  does  take  away 
the  right  of  local  self-government,  in  this: 
that  there  Is  no  provision  of  the  law  warrant- 
ing Che  expenditure  of  conn^  funds  by  any 
other  than  the  board  of  county  commission- 
ers. The  fact  that  the  board  Invites  the  Im- 
provement does  not  meet  the  fall  Intendment 
of  the  law.  It  Is  the  intent  and  purpose  of 
the  Constitution,  as  well  as  the  statute  (sub- 
division 5, 1  342,  Balllnger's  Ann.  Codes  &  St. 
[section  4098,  Pierce's  Code]),  "to  allow  all 
accounts  l^lly  chargeable  against  such  coun- 
ty not  otherwise  provided  for,  and  to  audit 
the  accounts  of  all  oflScers  having  the  care, 
management,  collection,  or  disbursement  of 
any  money  belonging  to  the  county  or  ap- 
projirlated  to  its  benefit" ;  that  county  funds 


shall  be  expended  only  for  strictly  county 
purposes  and  upon  pn^ter  Toudiers,  audited 
by  the  board  of  county  oommissloners.  Un- 
der the  presttkt  law,  funds  collected  by  the 
county  for  Qwdal  uses  are  put  at  the  unre- 
strained disposal  of  a  board  In  no  way  n- 
sponsible  to  the  local  taxpayer.  In  the  case 
of  Davies  r.  Board  of  Supervisors,  88  Mich. 
29S,  60  N.  W.  8C2,  the  general  principle  was 
laid  down  that  any  law  whldi  undoiakes 
to  destroy  the  function  of  the  local  govern- 
ing board  is  unconstitutional.  Speaking  of 
a  similar  law,  the  court  said:  'It  seeks  to  di- 
vest certain  local  officers,  recognized  as  such 
and  provided  for  by  the  Constitution,  of  the 
functions  of  their  offices,  and  to  confer  those 
functions  upon  a  boaM  appointed  by  a  pow- 
er removed  from  that  locality  and  not  re- 
flponslble  to  local  authority.  The  functtons 
of  township  offlcras  who  are  continued 
constitutional  enactmmt  are  as  clearly  vith- 
In  the  contemt^atlon  and  protection  of  the 
Constitution  as  are  the  officers  tHemselves, 
and  the  Ij^lslatnre  has  no  more  pownr  to 
deprive  those  officers  of  their  authority,  and 
confer  that  authority  upon  officers  not  of  lo- 
cal selection,  than  it  has  to  abolish  the  offices. 
It  is  Just  as  essential  to  local  s^f-goveon- 
m«it  that  the  functions  oT  decdve  officers 
be  preserved  to  such  officws  as  that  the  right 
of  Section  be  protected;  Indeed,  it  Is  the 
local  managnaent  ot  local  concerns,  by  and 
through  the  medium  of  officers  of  their  own 
selection,  that  is  Bou^t  to  be  protected.  Strip 
the  officers  of  a  municipality  of  th^  func- 
tions, and  you  rob  the  munlcipBlity  of  Its 
vitality."  See,  also,  Cooley,  Const  Llm.  (4tb 
Ed.)  c.  8.  It  will  not  be  contended  that  the 
state  could  levy  a  direct  tax  upon  a  particu- 
lar county  for  tlie  purpose  of  aiding  state 
roads.  Therefore  any  Isw  that  provides  for 
the  diversion  of  a  fund  collected  by  the  coun- 
ty, to  Hie  disbursing  officers  of  the  state,  an- 
ntds  not  only  the  provlri(His  of  tlie  law  defin- 
ing the  duties  of  coufity  commissioners,  but 
evades  section  12  <^  article  11  of  the  Constl- 
tutl(».  It  does  Indirectly  that  whlcb  could 
not  be  done  directly,  and  should  be  btfd  to 
be  void. 


BICKFOBD  T.  BICKFOBD. 

(Sapreme  Omirt  ol  Washington.  Uatdi  24, 
l&ia) 

DiVOBCB  (8  84*)— GaOUNDS. 

BalliDffer'B  Ann.  Codes  &  St  |  5716 
(Pierce's  Code,  I  4680),  spfxitjinf  the  grouDda 
for  a  divorce,  and  providing  (subdfvlsioD  7)  that 
"a  divorce  may  be  granted  •  *  •  for  any 
other  cause  deemed  by  the  court  safficleot,  and 
the  coart  shall  be  satisfied  that  the  parties 
can  no  longer  live  tosether,"  does  not  authorize 
a  divorce  on  the  ground  that  the  parties  can- 
not live  together,  but  some  cause  for  sudi  con- 
dition must  be  found. 

[Ed.  Note.— For  other  eases,  see  Divorce,  bent. 
Dig.  H  104,  105;  Dee.  Dig.  I  84.«1 
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Department  1.  Appeal  from  Saperlor  Court, 
King  county;  George  H.  King,  Judge  pro 

tern. 

Action  for  divorce  by  Ernest  L.  Blckford 
against  Belle  Blckford.  From  a  decree  for 
plaintiff,  defendant  an>eal8.  Bereraed. 

Kerr  &  McCord,  for  appellant  Petwa  & 
Powell,  for  respondent 

PBB  GUIUAM.  This  Is  an  appeal  from  a 
Judgmoit  of  the  superior  court  of  King  coun- 
ty granting  tbe  respondent  a  divorce  from 
tbe  app^ant  In  bis  complaint  the  respond* 
ent  charged  tbe  appellant  with  personal  In- 
dignities rendering  bis  life  burdensome.  He 
alleged  that  be  was  a  pbysldan  and  surgeon 
engaged  In  tbe  general  practice  of  bis  pro- 
fesEtton ;  that  his  wife  was  of  a  Jealous  na- 
ture, baring  a  nervous  temperament  and  a 
violent  temper,  and  was  not  content  with  let- 
ting blm  practice  his  profession  with  the  se- 
crecy it  required,  but  would  Insist  on  know- 
ing who  he  was  treating  at  particular  places, 
whether  tbey  were  male  or  female  patients, 
tbe  disease  tbe  patient  was  afflicted  with,  the 
kind  of  medicine  be  was  administering,  how 
long  he  stayed  at  tbe  residence  of  bis  re- 
spective patients,  and  many  ofber  matters 
which  due  regard  for  tbe  ethics  of  bis  pro- 
fession and  justice  to  bis  patients  required 
him  to  keep  to  himself ;  that  his  refusal  to 
answer  many  such  questions  would  cause  bis 
wife  to  become  violently  angry,  and  tbe  re- 
sult was  a  constant  quarrel  between  himself 
and  his  wife,  all  of  which  rendered  him  ner- 
vous and  sick,  thus  aggravating  and  making 
worse  an  incurable  disease  with  which  be 
was  suffering,  leaving  blm  unfit  to  follow  his 
profession ;  Uiat  this  conduct  on  the  part  of 
the  wife  had  continued  for  more  than  seven 
years  last  past,  and  during  the  time  he  lived 
at  bis  home  was  practically  of  daily  occur- 
rence ;  that  it  would  at  times  become  so  un- 
bearable as  to  compel. him  to  leave  his  home 
and  take  up  his  residence  elsewhere  in  the 
city  of  Seattle  in  order  that  he  might  re- 
cover from  nervousness  and  Illness  caused 
thereby ;  and  that  he  was  living  separate  and 
apart  from  his  wife  at  tbe  time  of  filing  bis 
complaint.  In  her  answer  to  tbe  complaint 
tbe  appellant  denied  generally  all  tbe  allega- 
tions of  misconduct  on  her  part,  and  pleaded 
affirmatively  that  she  had  always  demeaned 
herself  as  a  dutiful  and  obedient  wife. 

The  evidence  of  neither  of  tbe  parties  giv- 
en at  the  trial  quite  sustained  the  allegations 
of  their  respective  pleadings.  Tbe  respond- 
ent did  testify  to  constant  bickerings  and 
quarrels  between  himself  and  bis  wife,  and 
to  matters  tending  to  support  bis  complaint 
In  other  respects.  But  in  giving  particulars 
he  leaves  a  strong  Inference  that  some  of  the 
Inquiries  of  tbe  wife  did  not  arise  so  much 
from  Jealousy  or  so  much  from  a  desire  to 
know  who  his  patients  were  and  tbe  several 
diseases  as  It  did  to  know  bow  the  family 
was  getting  along  finandally,  and  that  it 


was  these  Inquiries  more  than  the  others  that 
so  annoyed  the  respondenL  He  makes  it 
clear,  also,  we  think,  that  the  quarreling  and 
bickering  were  not  at  all  times  the  fault  of 
tbe  wife.  His  illness  became  more  a^ravat* 
ed  as  tbe  pressure  of  his  work  Increased,  and 
this  tended  to  make  blm  cross  and  irritable^ 
so  much  BO  that  be  would  lose  bis  temper 
with  his  childreii  when  assisting  them  with 
their  lessons,  and  It  la  made  clear  that  at 
times  he  did  not  bear  with  much  patience 
even  the  simplest  inquiries  on  the  part  of  his 
wife.  He  testified  to  leaving  bis  borne  on  two 
differ«it  occasions  because  of  quarrels  with 
his  wife,'  and  of  returning  at  her  request  and 
solicitations  under  the  inromlse  that  abe 
would  let  him  take  care  ot  his  business  la 
his  own  way;  also,  that  be  had  left  the 
third  and  last  time-  some  two  and  a  half 
years  before  the  trial  with  tbe  belief  that  It 
was  ImpoBBlble  for  him  to  live  at  home.  He 
said,  also,  that  he  had  no  Intentlim  of  return- 
ing, no  matter  what  the  reanlt  of  bis  salt 
was,  aa  be  would  never  tiiereaftn  live  with 
his  wife,  ^e  appellant  In  her  testimony  al- 
so supported  In  the  main  tbe  all^tiona  ot 
her  answer,  fflie  denies  lAsolntely  that  she 
ever  quarreled  with  ber  tanaband.  She  tes- 
tified that  he  would  often  become  irritable 
and  quarrelsome,  when  he  would  use  towards 
hex  much  profane  language,  but  that  she  did 
not  answer  him  back,  bat  would  often  cry 
because  of  tala  treatmoit  of  ber.  She  denies 
ever  baving  Inquired  into  matters  relating  to 
his  practice,  or  that  she  ever  desired  to  know 
who  he  was  treating  ot  tbe  sex  of  his  pa- 
tients, or  the  diseases  with  which  tbey  ven 
suffering.  She  testified,  also,  that  she  did 
not  know  why  her  husband  qolt  bis  borne 
and  took  up  his  residence  elsewher&  She  adr 
mlts  soliciting  him  to  return  and  promising 
him  to  do  better,  yet  abe  says  that,  whcoa 
making  the  promise,  she  did  not  know  In 
what  way  she  had  offended.  In  &ict,  she  de- 
nies in  detail  all  the  allegations  of  wrongdo- 
ing tbe  husband  makes  against  ber.  * 

There  Is,  however.  In  the  record  some 
things  that  Indicate  tliat  she  was  not  as 
frank  as  she  would  have  us  bellev&  For  ex- 
ample, there  Is  a  copy  of  a  letter  In  the  rec- 
ord from  herself  to  ber  husband,  evidently 
written  with  the  idea  that  It  might  some  time 
see  "  9  light  of  the  world.  In  which  she  up- 
braids him  for  bis  shortcomings  and  makes 
a  detailed  recital  of  her  supposed  wrongs  In  a 
way  that  plainly  shows  ^e  was  not  unfamil- 
iar with  the  part,  and  we  doubt  not  that  the 
respondent  has  beard  tbe  same  thing  many 
times  from  her  Hps,  and  a  witness  also 
whose  truthfulness  Is  not  to  be  questioned 
recites  a  conversation  with  tbe  appellant 
which  shows  that  she  did  know  the  reasons 
given  by  the  respondent  for  leaving  home- 
But  the  record  does  something  more  than 
tills;  it  makes  it  plain  that  the  appellant 
might  have  admitted  all  that  she  has  seem- 
ingly Inqtroperly  doiled,  and  atlll  not  bars 
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forfeited  her  title  to  respect  as  a  dutiful  and 
faithful  wife.  Hera  has  been  the  heroic  part. 
The  partlea  hare  two  children,  a  daughter 
aged  IS  years,  and  a  son  aged  13.  The 
daughter  has  been  epileptic  since  her  Infan- 
cy, and  requires  the  almost  constant  care  of 
some  one  The  mother  since  the  birth  of  her 
son  has  been  afflicted  with  articular  rheu- 
matism which  at  all  times  causes  her  more 
or  less  pain,  and  sometimes  renders  her  al< 
most  helplesa  Tet  notwithstanding  her  In- 
firmity she  has  cared  for  her  daughter,  kept 
lodgera  to  help  out  the  family  Income,  per- 
formed her  household  duties,  all  for  the 
greater  part  of  the  time  without  domestic 
help.  It  would  seem  that.  If  at  timee  her 
burdens  caused  her  to  cry  oat  for  relief,  com- 
mon justice  would  forbid  laying  a  penalty 
upon  her  for  so  doing. 

The  respondent's  conduct  appeara  base  and 
mean  when  compared  with  that  of  the  ap- 
pellant Doubtless  bis  Infirmity  furnished 
him  a  measure  of  excuse,  but  It  would  hard- 
ly seem  to  Justify  his  conduct  In  its  entirety. 
By  his  own  story  he  Is  Ill-tempered  and  pro- 
fane, and  the  recdrd  conrlcts  him  of  selfish- 
ness In  the  extreme.  If  a  sacrifice  was  re- 
quired to  be  made.  It  seemed  to  fall  upon 
the  wife,  while  the  periods  of  recreation  al- 
ways fell  to  his  share.  Indeed,  the  only  time 
he  seems  to  have  found  during  all  their  mar- 
ried life  when  the  wife  could  leave  her  home 
for  a  rest  and  change  was  since  he  left  her 
the  last  time.  He  persuaded  her  to  take  a 
short  trip  north  on  an  Alaskan  steamer.  No 
sooner  had  she  gone,  however,  than  he  en- 
tered the  bouse  which  he  bad  not  been  Into 
for  a  year  or  more,  and  stripped  It  of  its 
library,  and,  as  his  wife  says,  practically  all 
of  the  valimble  famlture,  curios,  and  bric- 
a-brac  they  possessed.  He,  of  course,  belit- 
tles the  transaction,  saying  the  articles  taken 
were  few  In  number  and  of  no  considerable 
value,  but  a  list  of  them  Is  in  the  record,  and 
It  rapports  the  wife's  story  rather  than  his 
own.  Her  counsel  contend  that  his  sole  pur- 
poM  In  persuading  her  to  take  the  trip  was 
to  give  blm  an  opportunity  to  take  those  ar- 
ttdes,  and  we  are  afraid  the  contention  Is 
well  founded.  If  it  be  so.  It  exhibits  a  llt- 
tloiess  we  are  seldom  called  upon  to  record. 

The  lower  court  granted  the  respondent  a 
divorce  on  the  ground  that  It  was  satisfied 
tiiat  the  parties  could  no  longer  live  together, 
but  this  is  not  a  Buffldrat  cause  for  divorce 
under  the  statnte.  It  is  true  that  the  stat- 
ute, after  enumerating  certain  causes  for 
which  divorces  may  be  granted,  provides: 
"And  a  divorce  may  be  granted  upon  ap- 
plication of  either  party  ftor  any  other  cause 
deemed  by  the  court  snffident  and  the  coiwt 
Shall  be  satisfled  that  the  parties  can  no  long- 
er live  togethw."  Balllnger's  Ann.  Codes  ft 
St:  I  6716.  snbd.  7  (Pierce's  Code,  I  4630). 
But  tlila  does  not  aattaorlse  a  dlrorce  without 
some  distinct  cause  found  by  the  court  which 


it  shall  deem  sufllclent  It  is  not  enou^  that 
the  record  may  convince  the  court  that  the 
parties  can  no  longer  live  together.  Some 
cause  for  that  condition  must  be  found,  and 
the  cause  must  not  be  one  brought  about  by 
the  misconduct  of  the  party  seeking  the  di- 
vorce. As  we  said  In  Wheeler  v.  Wheeler,  38 
Wash.  491,  80  Pac.  762:  "The  trial  judge 
evidently  labored  under  an  Impression  that 
he  was  authorized  to  grant  a  divorce  upon 
the  finding  that  the  parties  can  no  longer 
live  together.  But  there  Is  no  such  provi- 
sion In  the  statute.  Balllnger's  Ann.  Codes 
&  St  I  S716,  provides  that  the  court  may 
grant  divorcee  for  certain  causes  therein 
named,  and,  in  subdivision  7  of  that  section, 
are  these  words :  'And  a  divorce  may  be 
granted  upon  application  of  either  party  for 
any  other  cause  deemed  by  the  court  suffi- 
cient and  the  court  shall  be  satisfled  that 
the  parties  can  no  longer  live  together.'  But 
this  section  does  not  say,  and  was  not  in- 
tended to  mean,  that  the  mere  fact  that  the 
parties  can  no  longer  live  together  Is  snffi- 
dent upon  which  to  base  a  decree  of  dl' 
vorce.  According  to  the  plain  wording  and 
meaning  of  the  section,  there  must  be  some 
cause  other  than  those  stated  in  the  section 
deemed  by  the  court  snfflclent;  and.  In  ad- 
dition thereto,  the  court  shall  be  satisfied 
that  the  parties  can  no  longer  live  tc^ther. 
The  cause,  of  course,  must  be  stated  in  the 
complaint"  See,  also,  Poler  v.  Poler,  82 
Wash.  400,  73  Pac;  872 ;  Stanley  v.  Stanley, 
34  Wash.  460,  64  Pac.  732;  Oolvln  v.  CoMn, 
15  Watdi.  490,  46  Pac  1020.  If,  therefore,  we 
should  take  the  respondent's  assertion  to  the 
effect  that  It  is  impossible  for  him  and  his 
wife  to  longer  live  tosether  at  its  fall  value, 
It  would  not  Justify  the  decree  of  tbe  lower 
court 

Counsel  for  respondent,  however,  well  say 
that,  If  a  sufficient  cause  is  shown  by  the  rec- 
ord why  the  parties  cannot  longer  live  to- 
gether, this'  court  will  affirm  the  Judgment 
notwithstanding  the  trial  court  made  no  And* 
Ing  in  regard  thereto.  Bnt  we  cannot  follow 
them  in  thdr  contention  that  a  sufficient 
cause  does  anwar  In  the  record.  We  think 
the  respondent's  abandonment  of  his  home 
was  wholly  uncalled  for,  and  unwarranted 
by  any  act  on  the  part  of  his  wife. 

The  decree  appwled  from  is  reversed,  and 
the  case  r«nanded,  with  instmctloni  to  dis- 
miss the  action. 


PACK  «t  al.  V.  PEABODT  et  al. 

(Snpieme  Court  of  WARhlngton.  Haidi  28, 
1010.) 

1.  Appeal  abo  Bavoa  (|  547^  —  Bicoso  — 

Statevknt  or  Facts. 

The  coDtentioD  that  the  court  erred  Id 
permittlna  an  amendmeDt  to  the  complaiaC  and 
Immedfately  forelnt;  defendants  to  trial  with- 
out further  time  for  preparation  waa  without 
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Bwrlt;  then  being  no  statement  of  beta  ahow- 
Ing  that  any  continaance  waa  aaked,  that  de- 
fendanti  were  aorpxlaed,  that  any  fortber  time 
for  preparation  waa  neceasary,  or  that  the  trial 
coart  abuaed  ita  diacretion. 

[Ed.  Note.~For  other  caaea,  see  Appeal  and 
Error,  Dec  Dig.  }  547.»1 

2.  APPEAX,  AUD  BbBOE  (i  604*)— FIKDIITQ8— 
ItEVIBW. 

Findinga  of  fact  cannot  be  leriewed,  in 
the  absence  of  the  evidence. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2&10;  Dec.  Dig.  S  694.*] 

Departmait  2.  Appeal  from  Superior 
Court.  CowUtB  County;  W.  W.  McCredie, 
Jadg& 

Action      T.  H.         and  otbera  against 
Peabody  and  othera.  From  the  judg- 
ment, certain  defendantB'appeaL  Affirmed. 

Josepta  O'Neill,  for  an>ellauta.  B.  L.  Hub- 
bell,  for  nqxmdflnta. 

CROW,  J.  This  action  was  originally  com- 
menced by  T.  H.  Pa<^,  William  Sutton,  and 
Lawrence  Powers  against  James  Brownell  to 
foreclose  three  separate  loggers'  liens  on  cer- 
tain shingle  bolts  in  Cowlitz  county.  The 
defendant  failed  to  appear.  Judgment  of 
foreclosure  was  entered,  and  an  execution 
was  Issued  to  the  sheriff  of  Oowlitz  county, 
by  whom  it  was  levied  upon  the  shingle  bolts. 
Thereupon  H.  N.  Peabody  and  O.  L.  Buiand 
made  and  dellTcred  to  the  sheriff  an  affidavit 
and  claim  to  the  property,  accompanied  by 
an  approved  bond,  and  the  execution  was  re- 
turned unsatisfied.  Thereafter,  when  the 
cause  came  on  for  hearing  upon  the  claim 
made  by  Peabody  and  Buiand,  the  trial  court 
made  an  order  directing  that  they  be  made 
parties  defendant  in  the  original  foreclosure 
action,  which  the  plaintiff  did  by  serving  and 
filing  an  amended  complaint  To  this  amend- 
ed complaint  the  defendants  Peabody  and 
Buiand  and  their  respective  wives,  also  made 
defendants,  filed  a  general  demurrer,  a  mo- 
tion to  make  more  definite  and  certain,  and 
an  answer.  On  February  2, 1906,  the  demur- 
rer being  ovwruled,  the  plaintiffs  further 
amended  their  complaint,  evidently  to  com- 
ply with  the  requirements  of  the  motion,  and 
the  parties  Immediately  proceeded  to  trial 
on  the  Issues  thus  Joined.  Findings  of  fact 
were  made  In  favor  of  the  plaintiffs,  upon 
which  a  decree  of  foreclosure  was  entered 
against  all  the  defendants.  Peabody  and 
wife  and  Buiand  and  wife  have  appealed. 

The  appellants  have  not  caused  any  state- 
ment of  facts  containing  the  evidence  ad- 
mitted on  the  trial  or  at  any  of  the  hearings 
to  be  prepared  and  certified  to  thla  court,  yet 
their  controlling  assignments  of  error  pre- 
sent questions  which  we  cannot  consider  in 
the  absence  of  such  a  statement  For  In- 
stance, they  contend  that  the  trial  court  erred 
in  refusing  to  release  the  shingle  bolts  upon 
proof  of  their  ownership  by  the  appellants. 
We  have  no  record  tiffore  us  showlog  that 


any  such  proof  was  offered  or  made.  Ttaey 
also  contend  that  error  was  committed  Id 
permitting  the  amendment  to  the  complaint 
and  Immediately  forcing  the  appellants  to 
trial  without  further  time  for  preparation. 
There  is  no  showing  that  any  contlnoance 
was  asked,  that  they  were  surprised,  tliat 
any  further  time  for  preparatlcm  was  neces- 
sary, or  that  the  trial  court  abused  its  dis- 
cretion. 

The  other  assignments  of  error  are  equal- 
ly without  merit  The  findings  of  fact  only 
are  before  us  for  consideration.  In  the  ab- 
sence of  evidence  they  cannot  be  reviewed. 
The  only  question  Is  whether  they  sustain 
the  judgment.  Although  they  are  not  very 
complete,  we  thinks  upon  the  Issues  raised 
by  the  pleadings,  the  record  before  us,  and 
the  findings  made,  the  Judgment  should  be 
affirmed. 

It  Is  so  ordered. 

RUDKIN.  C  J.,  and  PARKEB,  MOUNT, 
and  DUNBAR,  JJ^  concur. 


BRODSKT  V.  NELSON  et  aL 

(Supreme  Court  of  Washington.   March  25, 

1910.) 

1.  Deeps  (8  115*)— Vauditt— DEScsipnow  ot 
Pboperty. 

A  deed  describing  a  tract  as  '^be  west 
half  of  the  south  of  the  southwest  section  twt;u- 
ty-two,"  is  not  sufficient  to  convey  legal  title  to 
the  N.  ^  of  the  N.  W.  ^  of  the  &  W.  U  of 
the  section. 

[Ed.  Note.— For  other  caaes,  see  Deeds.  Osnt 
Dig.  I  325;  Dec.  Dig.  1 115^] 

2.  QuiETiKTo  TrrLB  (I  10*)— TriLX  or  Plaim- 

TiFP— Equitable  "Title. 

Under  Bailinger's  Ann.  Codes  8t  St  || 
5500,  5506  (Piercers  Code,  St  1142,  1144).  the 
holder  of  an  equitable  title  to  property  may 
maintain  an  action  to  quiet  title  or  remove  a 
cloud  from  bla  title  if  It  be  the  superior  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  S7 ;  Dec.  Dig.  I  la*] 

S.  Quieting  Title  (f  10*>— Tm*  ot  Plazh- 

Tipp— EquiTABLB  Title. 

One  holding  a  deed  containing  a  faulty 
description  of  the  property  intended  to  be  cod- 
veyed  had  an  equitable  title  to  the  property  so 
as  to  entitle  him  to  maintain  an  action  to  quiet 
title  or  remove  a  cloud  from  his  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  |  37;  Dec.  Dig.  |  10.*] 

4.  QuiKTiHo  TriLE  (8  lO*)— TrrLB  or  Flaih- 
TiFF — Quitclaim  Deed. 

One  holding  under  a  quitclaim  deed  without 
covenants  of  warranty  has  aufficient  title  to 
maintain  an  action  to  quiet  or  remove  a  cloud 
from  title. 

[Ed.  Note.— For  other  cases,  see  QuietiDg  Ti- 
tie.  Cent  Dig.  |  87 ;  Dec.  Dig.  f  10.*] 

5.  QuirriNG  Title  (|  12«)  —  Pobsessior  or 

Plaintiff— Necessitt. 

It  is  immaterial  to  a  plaintiff's  right  to 
maintain  an  action  to  quiet  or  remove  a  cloud 
from  title  whether  he  waa  in  possession'  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  8 ;  Dec.  Dig.  I  12.*1 
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9.  TAXAiToif  (1 796*)— Tax  Titl»— AonoH  to 

Tbt  Title. 

In  an  action  to  have  canceled  aa  a  doud 
«n  tltla  a  tax  deed,  where  plaintiff  lield  under  a 
deed  harlnc  a  fanlty  description  of  the  prop- 
erty, a  qDitelaliD  deed  received  by  him  after 
commencement  of  the  action,  from  the  same 
ctantor  from  whom  lie  had  reoelTcd  the  former 
deed,  was  admlaalUe  in  eridenoe  to  show  his 
equitable  title. 

(Ed.  Note.— For  oOier  cases,  see  Station, 
Oenfc.  Dig.  I  IfiSO;  Dec:  Die  I  796.*] 

7.  Taxation  (|  796*HTax  Tma— Aotioh  to 

Tbt  TI11.B. 

In  an  action  to  have  a  tax  deed  canceled 
aa  a  cloud  on  title,  where  plaintiff  Aowed  an 
eqaitable  title  In  himself,  he  shoold  hare  been 
permitted  to  show  the  invalidity  of  the  defend- 
ant's tax, title. 

[Ed.  Note.— For  otiier  caaea,  see  TaxatlMi, 
Cent  Dig.  I ISSO;  Dec.  Dig.  1  79«.*] 

Department  1.  Appeal  from  SnperiOT 
Conrt,  King  Oninty;  A.  W.  Frater,  Judge. 

Action  by  Hatry  Brodsky  against  Magnus 
Nelson  and  otlura.  From  a  Judgment  in  fa- 
vor of  defendants,  plalntUt  appeals.  Rorers- 
ed  and  remanded  for  new  trlaL 

Judd  &  Olson,  for  appellant.  Revelle,  Be- 
Telle  ft  Revelle,  for  respondents. 

FULLERTON,  J.  In  this  action  the  appel- 
lant, claiming  to  be  the  owner  of  a  tract  of 
land  described  as  the  N.  %  of  the  N.  W.  %  of 
the  S.  W.  %  of  section  22,  In  township  22 
of  ranee  5  B.,  of  the  Willamette  Meridian, 
In  King  county.  Wash.,  eonght  to  have  can- 
celed' as  a  cloud  upon  his  title  a  tax  deed 
thereof  issued  by  the  county  treasurer.  In 
his  complaint  the  appellant  alleged  his  own- 
ership of  the  propwty,  that  the  respondents 
held  a  tax  deed  thereto,  that  he  had  tendered 
to  them  the  full  amount  of  the  taxes  levied 
by  the  taxing  officers  and  paid  by  them  to 
the  county,  and  facts  tending  to  show  that 
the  tax  deed  was  void.  Issue  was  taken  on 
the  complaint  and  a  trial  entered  iH>on,  ta 
whidi  tlie  appellant  sought  to  show  his  ca- 
pacity to  sue  by  deralgnlng  his  title  from  the 
government  of  the  United  Statee.  He  put  In 
evidence  a  chain  of  mesne  coaveyances  show- 
ing title  frcHn  the  gov«iiment  to  one  J.  Wil- 
fred Stockton,  and  then  dfered  a  quitclaim 
deed  ivopCTly  executed  and  acknowledged 
from  StoAton  to  himself  executed  prior  to 
the  commencement  of  the  action.  In  which 
the  land  conveyed  was  described  as  follows: 
•The  west  half  of  the  south  of  the  south- 
west, section  twenty-two,"  etc.  On  this  be- 
ing rejected,  be  offered  In  connection  thrae- 
with  another  quitclaim  deed  also  duly  ex- 
ecuted and  acknowledged  which  properly  de- 
scribed the  proporty,  but  of  a  date  subse- 
quent to  the  omimencement  of  the  action. 
The  latter  deed  contained  a  recital  to  the  ef- 
fect that  It  was  necnted  to  make  definite 
and  certain  the  deed  between  the  same  par- 
ties above  mentioDed  omtaiDlng  the  d^ective 
description.    This  offer  was  also  rejected, 


whereupon  the  aKiellant  announced  that  be 
bad  DO  further  record  evidence  to  offo-  tend- 
ing to  vfon  his  eaiMicity  to  aoe.  The  conrt 
t&omipon  directed  a  dlamlwal  the  aetlOD 
on  the  ground  that  the  appellant  bad  no  ca- 
pacity to  sue  at  tbe  time  of  Its  commence- 
ment and  entered  a  jndgmoit  acoordlngly. 

Tbe  appellant  nndertakes  to  show  by  elim- 
Inating  what  he  deems  smplnsage  in  tbe  de- 
scription that  the  deed  first  offered  in  evi- 
dence is  suffldmt  to  pass  the  1^1  title  to 
ttie  property  aued  ft>r  from  Stockton  to  bim- 
self ,  bi^  without  following  IiIb  argument  in 
detail,  we  Uilnk  It  ^olly  InsulBclrat  for 
that  pnrpoee.  Bj  striking  out  all  that  pre> 
cedes  the  words  *^ctlon  twenty-two,"  it 
could  be  sold  that  the  deed  contained  a  suf- 
ficient description  of  section  22,  and,  on  tbe 
principle  that  the  whole  Includes  the  part, 
that  it  conveyed  to  the  appellant  tiie  frac- 
tional quarter  section  described  in  his  com- 
plaint. But  we  know  of  no  rule  of  construc- 
tion that  would  permit  this.  Manifestly  the 
grantors  named  in  the  deed  Intended  to  con- 
vey some  fractional  part  of  the  section,  not 
the  whole  of  It,  and,  since  that  fractional 
part  Is  not  made  certain,  it  must  be  held  that 
the  deed  is  Insuffldent  to  convey  a  legal  title 
to*  any  part  of  the  section. 

But  we  do  not  think  the  appellant's  action 
should  fall  merely  because  he  failed  to  9bow 
a  legal  title  to  the  property.  In  this  state. 
It  is  provided  by  statute  that  any  person  hav- 
ing a  valid  subsisting  Interesft  in  real  prop- 
erty may  recover  the  same  or  have  a  Judg- 
ment quieting  or  removing  a  cloud  from  his 
title,  notwithstanding  he  may  not  hold  the- 
strlct  legal  title.  It  is  enough  for  that  pur- 
pose that  he  have  an  equitable  title  to  the 
property  if  tbe  title  he  holds  be  the  superior 
title.  Balllnger's  Code,  SS  5S00.  DS06  (Pierce's- 
Code,  §1  1142,  1144).  In  this  Instance  It  is 
manifest  that  the  appellant  had  an  eqoltable- 
tltle  to  tbe  iHoperty.  Tbe  deed,  although 
faulty  in  description,  was  one  capable  of  be- 
ing reformed  In  thafreepect  eveu  as  against 
the  will  of  the  grantors.  Elwood  v.  Stewart^ 
S  Wash.  786,  82  Pac.  785,  1000;  Commercial 
National  Bank  v.  Johnson.  16  Wash.  636,  48 
Pac.  267;  State  v.  Lorenz,  22  Wash.  289,  60- 
Pac.  644;  Land  Mortgage  Bank  v.  Nicholson, 
24  Wash.  258,  64  Pac  156;  Dennis  v.  North- 
em  Pacific  Ry.  Co.,  20  Wash.  320.  55  Pac. 
210.  And  this  although  the  deed  was  a  quit- 
claim without  covenanta  of  warranty.  De- 
ford  V.  Mercer,  24  Iowa,  118,  92  Am.  Dec. 
460.  Nor  is  It  material  whether  or  not  tbe- 
appellant  was  in  possession  of  tbe  property. 
Brown  V.  Baldwin,  46  Wash.  106,  89  Pac. 
468;  Yiet&en  v.  OUa.  40  Waah.  402,  90  Pac 
264;  Carlscm  r.  Curren,  48  Wash.  249,  98- 
Pac  315. 

The  appellant's  equltaUe  title  to  tbe  prop- 
ert7  became  a  legal  title  after  the  execution 
of  the  subsequent  deed.   While  this  title 
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could  not  relate  back  to  the  time  of  the  orif- 
Inal  deed  so  as  to  make  tbat  deed  effectual 
bad  legal  title  in  the  appellant  been  essential 
to  the  nuintenance  of  his  cause  of  action,  yet 
it  aids  It,  neverthelesB,  because  It  supplies 
the  proofs  that  the  appellant  might  otherwise 
hare  had  to  show  by  parol,  namely,  that  the 
original  deed  was  intended  to  convey  the  par- 
ticular tract  of  land  in  question,  and  was  oth- 
erwise sufficient  on  which  to  base  an  action 
for  reformatton.  Since,  therefoK,  the  ap- 
pellant wae  able  to  show  a  superior  equita- 
ble title  in  himself  to  the  proper^  acquired 
prior  to  the  commencement  of  action,  derived 
from  the  original  source  of  title,  he  should 
have  been  permitted  to  show  if  he  could  the 
Invalidity  of  the  respondent's  tax  title,  and 
we  hold  that  it  was  error  to  zefose  to  permit 
bim  so  to  do. 

The  respondoits  cite  and  rely  vjftm,  among 
cases  from  other  Jurisdictions,  the  following 
cases  from  this  court:  Shelton  Louring  Co. 
T.  Gosser,  26  Wash.  126,  66  Pac.  151,  Hughes 
T.  South  Bay  Scho<d  District,  82  Wash.  67S^ 
73  Pac.  778,  74  Pac.  S38.  and  Humphries 
Sorensoi^  S3  Wash.  663,  74  Pac.  680;  but 
those  cases  are  not  in  point  While  tliey  bold 
that  one  must  have  a  valid  subsisting  Inter- 
est in  real  property  in  order  to  maintain  an 
action  concerning  it;  they  are  not  auth<»lty 
for  the  iMroposition  that  the  appellant  In  the 
instant  case  did  not  have  In  this  property 
such  an  interest 

•  The  Judgment  Is  reversed  and  remanded 
for  a  new  trlaL 

RUDKIN.  a  X,  and  CHADWIGK  and 
GOSE;  JJ.,  concur. 


COLEMAN  et  al.  v.  8EC17RITY  SAVINGS 
SOCIETY. 

(Supreme  Coart  of  Waabineton.   March  25, 
1910.) 

1.  Taxattoit  (J  708*)— Sale  or  Land— Fob»- 

OLOBUSE  PROCIlEDIIiaS-^ETTtNO  ASIDB. 

Where  plaintiff  applied  to  the  connty  treas- 
urer and  had  his  Bhare  of  the  tax  on  a  larger 
tract  apportioned,  and  paid  the  tax  and  took  a 
certiGcate  showing  its  redemption,  and  the  pay- 
ment was  transmitted  to  the  purchaser,  a  jadg- 
ment  of  foreclosare  of  the  tax  sale  of  the  wh<4e 
tract,  including  that  redeemed,  will  be  set  aside 
on  the  ground  of  mistake  and  inadvertence  of 
the  owner  arising  from  a  mlauaderstanding  of 
counsel. 

[Ed.  Note.— For  other  cases,  see  Taxatitm, 
Dec.  Dig.  i  708.*] 

2.  Taxation  (§  518*)- AppoRTiomiENi^TAX- 

UTOBT  PbOVISIOBB — NOTICE, 

Laws  1809,  c  141,  i  11,  authorizing  the  ap- 
portionment of  taxes  OB  a  part  of  a  tract  assess- 
ed as  a  whole,  by  its  express  provisions  requires 
notice  of  the  proceedii^  thereunder  only  where 
the  assesRed  valuation  of  the  tract  to  be  divided 
exceeds  $2,000. 

TEd.  Note)— For  other  cases,  see  Tazatltm, 
Cent  Dig.  i  964 ;  Dec  Dig.  I  MS.*] 


8.  Taxation  (|  TlS^BKoncsnoR  jbomTax 
Sale— CcBiiFioAiB  ov  Bbdehfuon— Smn- 

OIBNCr. 

Where  the  tax  mi  a  part  of  a  tract  assessed 
as  a  whole  is  apportioned  and  redemption  made, 
an  error  in  the  certificate  iUT  redemption  in  the 
description  of  the  part  of  the  tract  enwpted  from 
the  redemption  does  not  Invalidate  the  proceed- 
ings. 

[Ed.  Note.— For  other  ctuaea,  see  Taxation, 
Cent.  Dig.  S  1439;  Dec.  Dig.  S  713.*1 
4.  Taxation  (S  518*)  —  Apportionment  or 

Taxes— Statutobt  Psovisions, 

Lam  1889,  c.  141«  |  11,  providmg  for  the 
apportionment  of  a  tax  on  part  of  a  tract  as- 
sessed as  a  whole,  does  not  prescribe  any  par- 
ticular form  of  proceeding. 

[Kd.  Note.— For  other  casM,  see  Taxation. 
Cent.  Dig.  I  901 ;  Dec  Dig.  i  518.*] 

6.  Taxation  (|  710*)— Bedekftios  fboh  Tax 

8AI.E— -Pathent. 

To  redeem  from  a  tax  sale,  the  payment  by 
the  owner  is  properly  made  to  the  county  treas- 
urer, rather  than  to  the  purchaser  at  a  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fi  1437;  Dec.  Dig.  f  710.*] 

Department  1.  Appeal  from  Superior  Court, 
^kane  County;  BL  H.  SulllTan,  Jndge; 

Action  by  EL  Goionan  and  others  against 
the  Security  Savings  Society.  From  a  Judg- 
ment for  plaintUEs,  defoidant  appeals.  Af- 
firmed. 

P.  C.  Shine,  for  appellant  Cohn  ft  Blake, 

for  respondents. 

FULLEBTON,  J.  This  iB  a  proceeding  by 
petition  under  the  Code  to  vacate  a  Judgmoit 
in  a  tax  foreclosure  proceeding,  li'rom  the 
record  it  appears  tliat  in  December,  1903,  the 
treasurer  of  ^>ol£aue  county  Issued  a  certif- 
icate of  delinquency  for  unpaid  taxes  levied 
upon  land,  described  as  a  single  tract,  situate 
ed  in  that  county.  In  September,  1901,  J.  F. 
Congleton,  one  of  the  pialntlfte,  being  then  the 
owner  of  a  part  of  the  pr(H>erty  covered  by 
the  certificate  of  delinquency,  applied  to  tbe 
treasurer  of  Spokane  county,  asldng  to  have 
the  taxes  apportioned,  so  that  he  might  pay 
such  part  of  the  tax  as  was  justly  chargeaUe 
against  his  part  of  the  property.  The  county 
treasurer  made  the  apportl(mment  as  request* 
ed,  whereupon  Congleton  paid  the  tax  charge- 
able against  his  property  into  the  coun^  treas- 
ury, and  took  out  a  certificate  ^owbig  its 
redemption  from  the  certificate  of  delinquen- 
cy. Thereafter,  and  on  Octobo- 10,  1901,  the 
appellant  then  holding  the  delinquency  cer- 
tificate, received  from  the  treasurer  the  mon- 
ey 80  paid.  For  the  year  1904  and  for  each  of 
the  subsequent  years  the  parties  owning  the 
two  tracts  paid  taxes  upon  the  separate  por- 
tions. In  1907  the  appellant  began  proceed- 
ings to  foreclose  his  delinquency  certificate 
against  the  entire  tract,  alleging  In  his  applU 
cation  therefor  that  the  apportionment  made 
by  the  treasurer  was  illegal  and  v<rid.  He 
made  defendants  all  of  tbe  parties  named  as 
respondents  in  this  action,  causing  than  to 
be  served  with  ihocsss,  and,  after  ttme  for 
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answer  had  expired,  totik  a  Jndgmwit  by  de- 
salt foredoslDg  Its  certlflcate,  ThiB  applica- 
tion to  vacate  the  Judgment  was  therenpon 
filed,  and  a  bearing  bad,  at  ttie  eonduslon  of 
wblcb  the  court  vacated  the  Judgment  In  so 
far  as  Its  affected  the  viopeci^  oa  which  the 
taxes  were  paid  by  Cwgleton  after  the  ap- 
portionment made  by  the  county  treasurer. 
This  appeal  was  taken  therefrom. 

The  appelant  first  questions  tiie  sufficiency 
of  the  showing  oflTered  by  tbe  respondents  to 
excuse  their  default  In  the  torec1(»ure  pro- 
ceedings; but,  -without  revlewtDg  the  evidence 
im  the  point,  we  tblnfc  Uie  re^ondoits  made 
out  a  case  of  mistake  and  Inadvertence  on 
their  part  sufficloit  to  excuse  their  action  In 
that  b^ial^  The  failure  to  appear  and  de- 
fend was  due  to  a  misunderstanding  between 
conns^p  In  whldi  doubtless  each  was  acting 
In  good  faith,  but  of  sufficient  moment  to 
warrant  the  interfnence  of  the  court,  since 
the  appellant  was  not  drailed  the  right  there- 
in to  try  the  merits  of  Its  case. 

It  Is  next  contended  that  the  app(»tlonment 
proceedings  bad  Jay  the  county  treasurer  were 
void.  This  Is  based  upon  three  several 
grounds,  the  first  of  wbl^  Is  that  no  notice 
was  given  the  respondents  ot  the  application 
to  the  treasure.  But  the  statute  (Laws  1899. 
p.  294)  only  requires  notice  In  those  cases 
where  the  assessed  valuation  oi  the  tract  to 
be  divided  exceeds  92,000,  and  here  the  valu- 
ation was  less  than  that  sum. 

Next  it  Is  said  that  the  description  in  the 
property  In  the  certlflcate  of  redonptlon  Is  er^ 
roneous.  This  Is  true  in  the  sense  that  the 
part  sought  to  be  excepted  from  the  redemp* 
tlon  is  erroneously  described,  but  this  does 
not  Invalidate  the  proceedings.  Neither  the  re* 
spondoite'  title  to  the  tract  segregated  nor 
the  title  of  the  appelant  to  the  remainder  ac< 
quired  by  the  foreclosure  proceecUng  depends 
upon  this  description.  It  was  but  the  mis- 
take of  the  taxing  officer,  and,  aine»  the  rec- 
ord makes  clear  what  tract  was  Intended,  It 
was  properly  corrected  in  the  order  and  judg- 
ment of  the  court  in  this  proceeding. 

Hie  third  ground  of  the  objection  is  that 
llie  procedure  pointed  out  by  statute  was  not 
substentlally  followed  by  the  treasurer  in 
making  the  apportionment  But  the  statute 
prescrlbea  no  particular  iwoeedure.  It  pro- 
vides that,  wh^  an  application  for  an  tiwor- 
tionment  is  made,  the  treasurer  must  car^l- 
ly  Investigate  and  ascertain  the  relative  or 
Iffoportlonate  value  the  part  soui^t  to  be 
segregated  bears  to  the  whole  inct  assessed, 
and  divide  the  assessment  on  that  basis,  but 
no  method  ot  looceedlng  Is  pointed  out  The 
officer,  ther^ore,  was  at  liberty  to  adopt  the 
procedure  that  seemed  to  him  most  fitting  to 
make  the  ascertalnmmt,  and.  In  the  absence 
of  a  showing  that  the  apportionment  as  made 
is  inequitable  or  unjust,  tiie  law  jffesumes 
that  the  officer  did  his  full  duty  In  that  re* 
gard. 


Finally,  it  is  objected  that  the  petition  and 
proofs  are  faisnfflcigit  to  sustain  tlie  Judif 
ment  for  the  reason  ISat  it  was  not  alleg- 
ed DOT  proven  that  the  taxes  paid  by  the  ap- 
pellant liad  been  toidered  it  But,  aside  from 
the  tact  tittat  we  think  the  evidence  ful^ 
]  ustifles  the  finding  that  fiie  appellant  recdved 
the  money  paid  to  tbe  treasurer  at  tlie-tlme 
the  taxes  wOe  ^j^wtloned  1^  that  (^cer,  it 
Is  not  necessary  either  to  allegs  or  prove  a 
twder  of  the  taxes  to  the  ^^[tellant  The 
method  of  redeeming  from  a  certificate  of  de- 
linquency la  through  tbe  county  treasurer, 
made  so  statute,  and  H  Is  to  that  officer  the 
redemption  momey  must  be  paid.  Tbe  respon- 
dents therefore  sufficiently  complied  wUb  tb» 
statute  tak  this  respect 

Ttie  Judgment  appealed  tnan  Is  affirmed. 


RUDKIN,  a  J., 
GOSE;  33^  concur. 


and  CHADWICE  and 


SWEENET  V.  CITT  OF  SEATTLEL 

(Supreme  Court  of  Washington.  March  25, 

1910.) 

1.  MDNICIPAL  COBFOUTIONa  ^  385*)— TOBTS 

— Obstbitctioh  or  Aixet— Special  Initbt. 
Where  obstmctloB  of  an  alley  In  sradins  a 
street  deatmved  the  meatis  of  accew  for  teams 

banlinff  BuppIieB  to  and  from  plaintiff's  place  of 
business,  plaintiff  suffered  a  special  injury,  differ- 
ent from  that  saffered  by  the  public  generally,  for 
which  he  was  entitled  to  recover  from  tbe  city. 

[Ed.  Mote.— For  other  cases,  see  Mtinic^al 
C^^rationa,  Cent  Dig.  U  ^&-928;  Dec  iHg. 

2.  Trial  (J  296*)— Instbuctions— Conotruc- 
Tiow— Curb  by  Subsequent  Instructions. 

Krror  la  an  instmction  that  if  tbe  damages 
sustained  by  defendant  access  to  whose  place  of 
business  was  destroyed,  were  the  same  klod  as 
those  sustained  by  the  owners  of  other  property 
on  the  alley  and  tne  public  generally,  to  find  for 
defendant,  and  that  the  fact  that  plaintiff  used 
tbe  alley  more  often  than  most  others  makes  a 
difference  only  In  degree  and  not  in  the  chai^ 
acter  of  the  damage.  Is  not  cured  by  a  subse- 
quent instmction  stating  that  there  was  no 
change  in  the  former  Instractlon,  bnt  that  what 
was  meant  was  that,  if  the  Juiy  believed  that 
the  damages  that  the  plaintiff  suffered  were  the 
general  damages  of  Inconvenience  such  as  the 
public  In  general  suffered,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  718 ;  Dec.  Dig.  8  20&*] 

Department  1.  Appeal  from  Superior  Court 
King  County ;  Wilson  B.  Gay,  Judge. 

Action  by  H.  Sweeney,  doing  buBlness  as 
H.  Sweeney  Jt  Co.,  against  the  City  of  Se- 
attle; From  a  Judgment  for  def«idant  plain* 
tiff  appeals.  Reversed,  and  new  trial  granted. 

Charles  EL  Congleton  and  Milo  A.  Boot,  for 
appellant  Scott  Calhoun  and  Bruce  GL 
Shorts,  tor  respondait 

BtTLLERTON,  J.  In  the  summer  and  faU 
o£  1906  the  appellant  was  engaged  in  the 
pumblng,  heatliv,  and  steamflttlng  business 
In  the  tltr  ot  Seattle,  having  his  i^ace  of 
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boBlDess  In  fi  certain  Btoreroom  and  basonent 
room  andemeath  the  storeroom  which  he 
held  under  a  lease  from  the  owner.  The 
storeroom  faced  oa  om  ot  the  principal 
streets  of  the  clt7r  and  was  used  by  ai^;>el- 
lant  for  the  purpose  of  displaying  his  goods, 
and  for  office  purposes.  The  basement  opm- 
ed  Into  an  alley  at  the  rear  of  the  bnlldlng, 
and  was  used  aa  a  i^ce  for  storing  goods. 
The  alley  ran  north  and  sonth  throng  the 
block,  was  lA  feet  wide,  and  <v»ened  onto 
streets  at  each  end,  famishing  an  easy  means 
of  approach  to  the  basnnent  door  for  teams 
hanllng  supplies  to  and  from  the  ai^ellant^s 
place  of  business.  In  the  tall  of  1008  ttie 
el^  of  SeatUe  began  the  work  of  grading  the 
street  at  the  north  end  of  the  all^,  and,  in 
the  prosecution  thereof,  caused  a  All  to  be 
made  at' the  month  Of  the  alley  which  shut 
off  access  to  It  fw  a  time  from  tliat  end. 
The  appellant  thereaftor  broogbt  this  action 
against  the  city,  alleging  that  by  blocking 
the  Md  Of  the  allay  the  dty  had  made  It  Im- 
posslUe  for  blm  to  use  the  alley  in  the  pur^ 
suit  of  his  bnrtnesi^  thereby  compelling  him 
to  vacate  the  leased  pranlses,  procure  a  new 
site,  and  erect  new  buildings  at  a  great  ex- 
pense. The  dty  took  issue  tm  the  allega- 
tiona  of  tiie  complaint  and  a  trial  was  had 
before  a  Jury,  during  the  progress  of  which 
the  court  gave  to  the  jury  the  fOUowing  in* 
Btmctlon:  Tou  are  further  Instructed  tha^ 
If  yon  And  'Qte  damages  sustained  1^  the  de- 
fendant were  of  the  same  diarac^  andldUid 
as  those  sustained  by  the  owners  of  othw 
propatf  on  the  alley  and  the  public  gener- 
ally, you  must  find  tor  the  detendant,  and  I 
furtha  instruct  you  that  the  fiict  that  the 
plalntur  used  the  all^  more  often  than  most 
others  makes  a  dUference  only  In  degree  and 
not  In  the  character  ot  flie  damage."  After 
the  Jury  retired  an  exception  was  taken  to 
the  histructlon.  whereupon  the  court  recalled 
the  jury  and  reread  ttie  Instruction  making 
the  followtng  comment:  "Now,  gentlemen. 
I  am  not  going  to  chai^  one  single  word 
of  that  Instruction  In  order  eren  to  empha< 
size  It  to  you,  but  what  that  was  meant  to 
say  was :  If  you  bellere  that  Uie  damages 
that  tiie  plaintiff  suffered  were  the  general 
damages  of  incouTentence,  sndi  as  the  pub- 
lic in  general  suffered,  then  he  cannot  re- 
cover." The  Jury  thereafter  returned  a  ver^ 
diet  fbr  the  city  on  which  Judgment  in  its 
favor  was  entered.  -  The  appellant  prosecuted 
this  appeal  therefrom,  assigning  aa  error  the 
giving  of  the  instructltm  above  quoted. 

Manifestly  the  Instruction  Is  erroneouB. 
While  a  property  holder  In  order  to  recover 
damages  for  the  obatmcHon  or  vacation  of  a 
public  highway  must  snCFer  a  special  damage 
tlierefrom  different  in  kind  from  that  suf- 
fered by  the  general  public,  it  Is  not  the  rule 
that  he  must  suffer  a  damage  peculiar  to 
himself  alonfe  Many  persons  may  suffer  a 
damage  for  one  such  single  act,  yet  the  dam- 


age be  special  to  each  of  than.  Fat  example 
many  persona  may  own  property  abutting  up- 
on a  street  which  fumisbes  the  only  means 
of  access  to  their  property.  Cleariy,  if  the 
street  should  be  obatructed  or  vacated,  each 
of  muA  iwrscms  whose  acosss  to  his  property 
should  be  prevented  thereby  would  suffer  a 
special  damage  different  in  kind  from  the 
general  public  whose  only  rl^t  in  the  street 
was  the  right  to  use  It  as  a  public  way.  So 
In  this  case  the  app^ant*s  right  to  recover 
for  the  losses  the  obstruction  to  the  alley 
caused  him  Is  not  barred  because  others  to 
whose  propnty  the  alley  furnished  t^e  only 
convenlmt  means  of  access  may  have  suffer^ 
ed  a  like  loss.  Instead  ot  tb»  fact  operating 
as  a  denial  ot  the  right  of  any  such  injured 
poson  to  recover  for  the  injury  suffered^ 
every  such  person  may  recover  for  the  ob- 
struction, as  their  damages  differ  In  kind 
from  that  suffered  by  the  gmeral  public. 
Sholln  V.  Skamania  Boom  Co.  (Wash.)  105 
Pac.  632 ;  Lund  v.  Idaho  ft  Wash.  N.  R..  50 
Wash.  S74,  97  Paa  665,  126  Am.  8L  Rep. 
916;  Brown  v.  Seattle,  5  Wash.  35^  SI  Pac. 
813,  S2  Pac.  214,  18  U  R.  A.  161;  Smith  v. 
Gentralia  (WashJ  104  Pac:  797;  HeUer 
A.  T.  ft  B.  F.  Rid.  Co.,  28  Kan.  625. 

It  Is  suggested,  however,  that  the  error 
in  the  instruction  was  cured  the  explana- 
tion made  by  the  court  at  the  time  the  Jury 
were  recalled,  but  It  will  be  noticed  that  the 
court  did  not  change  ite  definition  of  gen- 
eral and  special  damages.  It  only  empha- 
sized the  fact  that  the  Jury  most  find  that 
the  damages  suffered  by  the  appellant  dif- 
fered In  kind  fnmi  that  suffered  by  tbe  gen- 
eral public  before  he  could  recover,  leaving 
Ite  definition  of  those  terms  unchanged.  The 
Jury  must  obtain  ite  knowledge  of  the  law 
of  Hie  case  from  the  charge  of  the  court  If 
this  be  erroneous,  then  the  verdict  must  be 
erroneous  alsc^  rince  it  Is  founded  on  erro- 
neous prlndplea  of  law. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 

RUDEIN.  G.  and  GHADWICK  and 
OOSffi,  JJ.,  omcur. 


WIBMANZT  V.  S.  E.  JACK&IAN  BT.  CO.  OP 
S&ATTLE  et  al. 

(Supreme  Court  ot  Washingtm.  llareh  23* 

1910.) 

1.  Master  and  Sebvant  (S  286*) — Ikjubies- 
TO  Servant— E VI DEN CB-—SDFFIC1ENCT. 

In  an  actioQ  for  injuries  to  a  servant  em- 

Eloyed  OD  a  roller  coaster  railway  by  the  send- 
ig  of  a  car  up  the  Incline  on  which  he  wan 
working,  evidence  held  to  preaent  a  question  of 
fact  aa  to  defendant's  negligence^ 

TBd.  Note^For  other  cases,  see  Jbster  and 
Sorvnat,  Cent.  Dig.  K  lOKMOSO;  Dec.  Dig.  f 
286.*] 

2.  Master  and  Servant  (I  289*)— Injuhes 
TO  Servant— E VI  dbncb—Sdfficiency. 

In  an  action  for  injariea  to  a  servant  em- 
ployed on  a  roller  coaster  railway  by  the  send- 
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ins  of  a  cmr  vp  the  Incline  OQ  which  he  wu 
working,  evidence  held  to  present  a  onestion  of 
fact  as  to  plaintiff's  contiibntory  neKligence. 

[Ed.  Note.— For  other  caees,  nee  Master  and 
Serrant.  Cent  Dig.  H  1089,  1106,  1122;  I>ec 
Dig.  i  288.*] 

9.  MaSTXB  and  SEBTAIfT  (|  286*)— INJURIIS 
TO  SBEVAHT— CONTBIBUTOBT  NEGUaraOl— 

Min^oDS  or  Woke— Pboxim ATE  Cause. 
That  an  employ^  standing  astride  the  chain 
Irongh  of  a  roller  coaeter  railway  was  in  danger 
of  having  bis  clothing  caught  on  the  dogs  of  the 
running  chain  waa  immaterial  on  the  question  of 
bis  contribntory  negligence,  where  the  jui7 
found  that  his  injary  did  not  reaiilt  from  this 
danger. 

[Ed.  Kote.— For  other  cases,  see  Master  and 
Serrant,  Cent.  IHg.  1  1106;  Dec  Dig.  S  288*] 

4.  Trial  (I  28^>— IifnBuonons— Osaboi  as 
A  Whole— PBEPORDEaANCE  or  Evidence. 
Instructions  beginning  with,  "If  you  find 
from  the  evidence  tlmt  the  defendant,"  and  sim- 
ilar expressions,  are  not  erroneous  as  Ignoring 
the  role  rsQuiring  material  facta  to  be  establish- 
ed by  the  persons  on  whom  the  proof  rests,  by 
a  fair  preponderance  of  evidence,  where  there 
were  correct  instractions  on  the  burden  of  proof 
and  preponderance,  of  evidence. 

[Ed.  Note^For  other  cases.  M«  Trial,  Cent 
Dig.  I  711 ;  Dec  Dig.  |  296.*] 

6.  Mastes  aivd  Sb&tant  (|  203*)— ImtruES 

TO  SERVAHT^IrrsTBucnoNa. 

In  an  action  for  injuries  to  a  servant  work- 
ing  on  an  Incline  of  a  roller  coaster  railway, 
testimony  of  plaintiff  and  two  other  witnesses, 
sll  of  whom  had  worked  around  the  railway  for 
some  considerable  time  and  were  familiar  with 
its  operati<m,  that  they  never  knew  a  car  to  be 
snit  up  the  incline  while  a  person  was  working 
thereon,  was  sufficient  to  justify  an  instruction 
that,  if  it  was  not  a  customary  practice  to  send 
OD  a  car  when  a  person  was  woiklng  on  the  in- 
cline and  It  mi  dangerous  to  do  lo,  It  was  the 
daty  of  the  manager  of  the  railway  to  see  that 
no  car  was  sent  op  while  plaintiff  was  in  the 
position  of  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  1151 ;  Dec.  Dig.  {  283.*] 

Department  2,  Appeal  from  Superior 
Court.  King  County;  Wilson  H.  Gay,  Judge. 

Action  by  Grorer  Wlemann  against  the 
8.  R  Jackman  Railway  Company  of  Seattle 
and  another.  -From  a  Judgment  for  plaintUC, 
defendants  appeal.  Affirmed. 

Morris,  Southard  &  Shipley  and  Walter 
B.  Beats,  for  appellants.  James  Klefer  and 
L.  A.  Micbelaon,  for  respondent 

PABKER.  J.  This  Is  an  action  to  recoT- 
er  damages  on  accoont  of  personal  Injuries 
alleged  to  have  been  received  by  the  plainticr 
u  the  resnlt  of  the  negligence  of  defendants, 
who  are  own«r  and  manager,  respectively,  of 
a  roller  coaster  railway  at  an  amusemrat 
resort  In  Seattle  The  device  consists  of  a 
track  maintained  at  different  elevations 
altmg  its  course  upon  which  small  cara  are 
ran  to  carry  passengers.  The  stmcture  is 
aboat  BO  feet  above  the  ground  at  its  high- 
est point  The  cars  are  elevated  to  this 
point  bj  an  endless  chain  along  an  incline 
portion  of  tbe  track  which  incline  Is  about 
150  feet  long.  The  cars  then  continue  their 
course  hy  force  of  gravity  along  the  farther 


coarse  of  the  tradE,  irblcai  Is  rarled  by  nn- 
merons  cnrres  and  diffwent  grades  to  tbe 
starting  place  at  the  foot  of  the  Incline.  The 
chain  rerolves  over  a  sprocket  wheel  jnst 
beyond  the  bluest  point  of  tbe  Incline  where 
tbe  cars  are  antmnatlcally  released  from  the 
chain,  to  continue  on  their  coarse  by  force 
of  gravity;  tbe  chain  revolving  back  ander 
the  stmcture  where  tbe  power  la  applied  to 
It  Tbe  chain  runs  In  a  box  or  trough  up  the 
Incline  crmt  the  hlgbort  point  to  tbe  s^ocket 
In  the  mlddlfi  of  the  track  and  on  the  same 
level.  Tbe  upper  sprocket  wheel  revolves 
upon  a  shaft  supported  at  the  ends  by  two 
timbers  running  lengthwise,  between  the 
chain  trough  and  track,  about  15  inches  be> 
low  tbe  track.  The  ends  of  this  shaft  are 
bdd  Id  place  by  set  screws,  so  as  to  adjust 
the  position  of  tbe  qarodcet  and  ke^  the 
chain  at  prt^er  tension.  The  set  screws  ex- 
tend frtnn  tlie  ends  of  the  qntxdiet  shaft  back 
between  flie  tracks  and  the  t^ln  trough, 
bat  abont  a  foot  lower.  If  a  man  were  at' 
vroA  adjusting  the  sbt  screws,  he  could  not 
see  a  car  coming  np  the  incline  until  it  was 
very  near  tbe  summit  and  within  a  short  dis- 
tance of  bim.  In  adJnstliv  the  set  screws, 
one  has  to  stand  on  the  framewoA  and  tim- 
bers of  the  stmcture;  there  being  no  floor 
to  work  npon.  On  July  11,  1008.  the  plain- 
tiff, then  In  the  employ  of  the  company,  was 
directed  by  Its  manager.  Carpenter,  to  go  to 
the  upper  sprocket  wheel  and  tighten  the 
chain  by  means  of  the  set  screws,'  and  while 
doing  so  he  fell  from  there  to  the  ground, 
and  received  the  injuries  for  which  he  se^ 
recovery.  There  Is  no  dispute  as  to  the  fore- 
going facts.  It  Is  charged  against  the  de- 
fendants that  they  negligently  caused  a  car ' 
to  be  sent  up  tbe  incline  while  plalntftr  was 
at  work  tightening  the  chain,  knowing  he 
was  there,  and  that,  if  a  car  was  then  sent 
up,  tbe  plaintiff  must  Inerltably  be  struck 
by  the  car,  and  thrown  from  the  stmcture 
to  the  ground;  that  he  was  so  struck  by  tbe 
car  and  thrown  to  the  ground,  receiving  the 
injuries  for  which  he  claims  damages.  De- 
fendants deny  n^llgence  upon  their  part 
and  allege  that  plahitiirs  Injuries  were  caue* 
ed  by  his  own  fault  and  want  of  care.  A 
trial  before  tbe  court  and  a  jury  resnlted  in 
a  verdict  in  plaintiff's  favor.  Defendants 
moved  for  a  new  trial,  whtcb  was  denied, 
and  jndgment  was  entered  accordingly,  from 
w^lch  they,  have  appealed. 

It  Is  first  contended  that  the  evidence  of 
appellants'  negligence  was  not  sufficient  to 
support  the  verdict  and  that  the  evidence 
shows  respondent's  Injuries  were  the  result 
of  bis  own  contributory  negligence.  Appel- 
lants' contritions  npon  this  branch  of  tbe 
case  seem  to  be  based  upon  two  theories: 
(1)  That  no  car  was  sent  up  the  Incline  while 
plaintiff  was  tightening  the  chain;  and  (T, 
that  respondent  but  for  his  own  negligent 
manner  of  dolpg  tbe  work  and  want  of  care. 


*ror  other  eases  sea  same  topic  aad  section  NUMBER  In  Dee.  *  Am.  Dlgi.  1M7  to  date.  A  Reportar  lad'ixea 
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could  bare  extricated  hImBelf  and  gotten  oat 
of  the  way  of  any  audi  car  bad  It  been  sent 
up  wbile  be  was  tbere.  We  will  notice 
tbese  In  order.  There  was  teatlmiHiy  tending 
to  show  that  Carpent«r  directed  respondent 
to  go  op  and  tighten  tiie  cbaln  wbUe  It  was 
mnnlng;  that  reapondent  got  at  tbe  rear 
Old  of  one  of  tbe  cars  and  rode  19  the  In- 
cline stepping  off  at  the'  summit  and  proceed- 
ed to  bis  work;  that  Carpenter  saw  him  go 
up;  that  Gaq)enter  then  bad  fdurge  of  tbe 
Btfutlng  of  tbe  cars,  and  very  soon  tbereaf& 
er  sent  up  another  ear;  that  respondent 
was  struck  by  tbis  car  and  thrown  from  tbe 
atructnre  falling  through  the  ftamework  to 
tbe  ground;  that  a  man  while  at  woA  ti^^t- 
enlng  tbe  <diatn,  even  If  be  were  looking  In 
the  dlrectlcm  of  an  approa<Aing  car,  could 
not  see  It  untn  wltbln  80  feet  of  bim;  tiiat 
the  car  would  trarel  that  distance  In  about 
4  seconds,  it  being  admitted  that  tbe  car 
would  traTd  up  the  whole  length  of  the  in- 
cline in  SA  seconds;  that  it  was  not  the  prac- 
tice to  seoijl  cars  up  wbUe  a  man  was  there 
tightening  Oie  chain;  and  that  it  would  be 
rvrj  dangerous  to  do  sa  Beepondent  testl- 
fled  that  Just  btfore  be  wwt  up  Carpenter 
said  to  bbn:  "I  will  take  care  of  yon  while 
you  are  up  there."  There  was  sharp  conflict 
In  the  testimony  touching  these  facts,  but 
we  think  the  evidence  was  snfflclent  to  pre- 
sent a  question  of  facjt  for  the  Jury  to  de- 
termine as  to  the  appdlants*  ne^igence,  and, 
unless  we  can  detomlne  as  a  matter  of  law 
that  appellants  were  relieved  from  liability 
by  respondent's  contributory  negligence,  we 
cannot  disturb  the  verdict  and  Jndgmokt  In 
view  of  the  facte  which  must  have  been  be- 
Ueved  by  tbe  Jury  as  showing  apptilants* 
n^ligence,  it  is  not  easy  to  see  bow  respond- 
ent could  by  any  la^  of  attention  to  the  car 
contribute  to  hla  own  Injury  so  as  to  rtileve 
appellsnta  from  liability.  The  theory  of  ap- 
p^lants  is  that  tbere  is  a  safe  manner  of 
doing  the  work  while  respondent  chose  an 
nnaafe  manner*  of  doing  it  It  was  admit- 
ted by  respondent  that  in  turning  the  set 
ecrews  be  stood  astride  the  cbaln  trough, 
which  Is  12  Inches  wld^  with  hie  feet  on 
tbe  framework  some  IS  inches  below,  and 
that  be  reatdied  down  with  bia  wrendi  to 
the  set  screws,  first  on  <me  side  (tf  the  chain 
trougb,  and  tlien  on  the  otba,  thus  placing 
hla  ba<A  to  the  approaching  car.  Hence  he 
did  not  see  it  until  it  was  practically  upon 
bIm ;  and  It  seems  tbe  noise  of  tbe  machin- 
ery prevmted  bIm  bearing  It  There  was 
evidence  tending  to  show  that  he  could  have 
stood  facing  tbe  chain  with  his  side  to  tbe 
approaching  car,  first  on  one  side  of  the 
chain  and  then  on  the  other.  In  which  posl* 
tlon  it  Is  contended  be  coold  have  sem  the 
approaching  -  car  In  time  to  extricate  him- 
self. This.  It  Is  uiged,  was  the  aafe  man- 
ner of  doing  the  work.  We  think  the  evi- 
dence was  such  that  tlie  Jury  might  well 
believe  that,  even  had  he  proceeded  to  the 
tightening  of  the  chain  in  this  manner,  still 


he  would  not  In  his  necessarily  stooping  po- 
sition, with  his  attration  upon  his  wmk,  be 
likely  to  see  an  approaching  car  in  time  to 
enable  him  to  safely  get  out  of  Ite  way.  Con- 
sidering the  evldrace  as  to  tbe  short  distance 
from  wbne  be  was  at  wo  A  to  where  the  car 
could  be  first  seen,  and  tbe  very  short  time 
lb  would  teke  tlie  car  to  traverse  that  dis- 
tance, the  Jury  were  Justified  in  believing 
tiiat  he  was  in  a  very  dangerous  posiU<mr 
even  If  be  actually  saw  the  car  at  tbe  tar- 
thest  point  it  could  be  sem  from  bim. 

Tbere  was  some  evidence  tending  to  show 
that  when  a  car  was  attadied  to  tbe  dialn 
at  the  foot  of  the  incline,  it  canaed  a  Jerk 
upon  the  chain  which  would  be  noticed  at  the 
point  wh^  respondent  started  to  work,  tcom 
which  it  was  aigued  that  had  he  t>een  exer- 
cistog  due  caution  Badb  Jerk  would  have  fnr^ 
nlshed  him  warning  that  a  car  was  coming 
np  the  Indlna  Tbe  evidence  as  to  this  ef- 
fect upon  tbe  cbaln  1^  tbe  attaching  ot  a 
car  thereto^  especially  tbe  effect  upon  tb« 
chain  at  Uie  uppw  spnx^et  we  think  was 
not  so  convlndng  that  tbe  Jury  were  bound 
to  believe  that  it  wotdd  have  furnished  sudi 
warning  to  reqwndent  as  is  claimed;  be- 
aides,  It  does  not  appear  that  resptModent 
had  actually  rea<died  tbe  set  screws  and  com- 
menced bis  work  before  tbe  starting  of  the 
car  which  is  claimed  to  have  struck  bim. 
Tbe  evidwce  Indicates  that  be  was  sfrui^ 
almost  immediately  after  commencing  Us 
work.  The  Jury  might  have  believed  tliat 
iriiatever  Jerk  was  caused  1^  the  atta<^ng 
of  the  car  to  the  chain  in  this  instance  oo> 
curred  before  respondent  had  an. opportunity 
of  noticing  it  This  we  tlilnk  was  a  qne»> 
tion  of  fact  for  tbe  Jury,  and  we  cannot  say 
as  a  matter  of  law  that  respondent  waa 
guilty  of  contributory  negligence. 

There  was  evidence  tending  to  abow  that 
one  of  the  dangers  lncld«it  to  standing 
astride  of  the  dialn  trougb  and  reaching 
down  to  the  set  screws  was  tbe  possibility  of 
a  person  so  doing  having  bis  clothing  canght 
on  the  dogs  of  tbe  running  chain.  Counsel 
argued  that  this  evidmce  was  so  concluslTe 
that  the  court  could  as  a  matter  of  law  say 
detendant  diose  a  dangerous  way  of  doing 
the  woA  wha  a  safe  way  was  available  to 
him.  Since  the  Jury  must  bave  found  that 
respondent's  Injury  did  not  result  from  this 
danger.  It  becomes  immaterial  whether  re- 
spondrat  careleesly  exposed  bimsdf  to  it 
not 

While  the  trial  court  was  defining  Uie  i» 
sues,  at  the  beginning  of  his  instructions  to 
the  Jury,  he  stated:  "He  (plaintiff)  allies 
that  before  this  accident  be  was  aUe  to 
earn  and  could  earn  f4  per  day  as  a  compen- 
sation, that  he  was  24  years  of  age  at  tbe 
time  of  this  accident  and  thwet^  in  law 
would  have  an  expectancy  of  life  of  89 
years."  This  statement  to  the  Jury  is  claim- 
ed to  be  erroneous  and  prejudicial,  since 
there  was  no  allegation  in  the  complaint  an 
to  what  respondent's  expectancy  <tf  Ute  was 
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nor  was  there  any  erldence  introduced  bo 
Bbonring.  It  will  be  noticed  that  this  in- 
itmctlon  was  only  parporting  to  state  what 
tbe  Issnee  were^  altbongh  counsel  argues  to 
some  extent  as  though  it  was  an  Instruction 
binding  upon  tbe  Jnry  as  to  what  the  life  ex- 
pectancy of  tbe  plaintiff  actual^  was.  We 
think  it  clear  that  It  is  not  subject  to  that 
Dbjectlon.  It  was,  however,  technically  er- 
ntneoos  as  to  respondent's  all^li^  that  he 
had  **an  expectancy  of  life  of  89  years."  No 
further  referraice  to  respondent^!  expectancy 
vas  made  in  tbe  Instmctlons.  We  are  of 
tbe  opinion  that  this  technical  error  Is  not 
sufficient  to  require  reversal  of  the  Judgment 

In  certain  Instructions  given  by  the  court 
touching  certain  facts  wblch  there  was  evi- 
dence toidlng  to  show,  the  court  commenced 
one  with  the  expression,  "If  you  find  from 
the  evidence  that  the  defendant  Carpenter," 
et6.,  and  coni;.ienced  another  with  the  ex- 
pression, "Further,  gentlemen,  should  you 
believe  from  all  the  evidence  that  tbe  de- 
fendant Carpenter,"  etc.  It  Is  contended 
that  each  of  these  Instructions  la  a  misstate- 
ment of  the  law,  and  in  violation  of  tbe  rule 
requiring  all  material  facta  to  be  established 
b7  tbe  person  upon  whom  the  burden  rests 
by  a  fair  preponderance  of  evld^ce.  In  oth- 
er words,  that  these  introductory  remarks 
Ignore  that  rule.  Prior  to  the  giving  of  these 
instructions,  the  court  bad  instmcted  the 
Jnry  as  to  the  burden  of  proof  that  the  bur- 
den was  upon  tbe  plaintiff  to  establish  the 
material  allegations  of  Us  complaint,  which 
were  denied,  by  a  fair  preponderance  of  evi- 
dence, and  then  proceeded  to  give  a  fair 
legal  definition  of  what  is  meant  by  prepon- 
derance of  evidence.  We  think  It  unneces- 
sary to  Introduce  each  Instruction,  such  as 
here  complained  of,  by  fdrmal  words  Indi- 
cating that  tbe  special  facts  referred  to 
most  be  proven  by  a  preponderance  of  evi- 
dence. Sucb  Is  clearly  to  be  inferred  after 
the  giving  of  a  general  Instmctlcm  by  tbe 
court  upon  that  subject. 

The  court  Instructed  the  Jury,  In  sub- 
etance,  that  if  they  should  find  that  it  was 
not  the  customary  practice  to'  send  up  a  car 
when  a  person  was  tightening  tbe  chain,  and 
that  it  was  dangerous  to  such  person  to  .do 
BO,  it  was  then  the  duty  of  Carpenter,  if  be 
knew  respondent  was  at  work  tightening  the 
chain,  to  see  that  no  car  was  sent  up  until 
Carpenter  knew  that  respondent  was  no  long- 
er in  a  position  of  danger.  It  Is  contended 
that  there  was  ho  evidence  upon  which  this 
Instruction  could  be  based.  There  was  evi- 
dence of  two  witnesses,  both  of  whom  had 
worked  around  the  railway  for  some  consid- 
erable time  and  were  familiar  with  tbe  man- 
ner of  its  operation,  that  tbey  had  never 
known  of  a  car  being  sent  up  while  a  person 
was  tightening  the  chain.  Respondent  testi- 
fied in  snbstance  the  same.  There  was  no 
witness  who  testified  to  tbe  contrary.   It  is 


true  there  was  no  direct  evid^ce  of  a  gen- 
eral custom;  but  we  thhik  in  view  of  this 
evidence,  and  tbe  apparent  dangers  of  send- 
ing a  car  up  while  a  man  was  there  tighten- 
ing the  chain,  this  instruction  was  not  er- 
roneous. In  other  words,  tbe  Jury  might 
well  believe  from  this  evidence  and  tbe  gen- 
eral situation  showing  the  danger  of  sucb  a 
course  that  it  was  the  custom  and  under- 
stood by  respond^t  and  other  employes  that 
care  were  not  sent  up  wblle  Qua  tbain  was 
being  tightened. 

Coimse]  for  appellants  have  assigned  many 
errors  other  than  those  we  have  discussed. 
A  very  large  proportion  of  them  are  based 
upon  rulings  of  tbe  trial  court  to  wblcb  no 
exceptions  were  taken.  Other  alleged  errors 
were  cured  by  matters  occurring  at  tbe  trial, 
and  the  others  are  so  clearly  without  m^t 
that  we  do  not  feel  called  upon  to  discuss 
them.  We  are  of  the  opinion  that  the  case 
was  fairly  tried.  Ws  find  no  error  la  the 
record. 

Tlie  Judgment  is  affirmed. 

RUDKIN,  0.  J.,  and  MOUNT,  DUNBAB, 
and  GROW,  JJ„  concur. 


VAN  DO  YANTER  v.  REDBLSHEtHEB 

et  al. 

(Suprieme  Court  of  Washington.  March  26^ 

1910.) 

1.  BaILUENT  (8  20*)— USB— COHPaNSATIOPr. 

Four  hundred  dollars  held  to  be  adequate 
compensation,  under  tbe  facts,  for  tbe  use  of  a 
horse  for  aboat  four  years,  under  a  promise  by 
the  user  to  the  owner  "that  he  would  do  what 
was  right." 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  I>ig.  9  87;  Dec.  Dig.  {  2a*J 

2.  Payment  (J  9*)— MEnrxiM. 

Payment  must  be  made  in  money,  unless  a 
different  medium  of  valne  or  ^change  Is  ex- 
pressed ;  but,  if  an  ai^reement  be  construed  as 
one  to  pay  in  something  other  than  money,  the 
law  will  award  a  money  compensation  for  a 
breach  of  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Gent  Dig.  «  38;  Dec  Dig-  1  9.*] 

Department  1.  Appeal  trom  finperlor 
Court,  King  County;    Boyd  J.  Tollman, 

Judge. 

Action  by  Edward  Van  De  Vanter  against 
J.  Redelsbelmer  and  another,  executor  and 
executrix  of  Aaron  T.  Van  De  Vanter.  Judgr* 
ment  for  plaintiff,  and  defoidauts  appeal. 
Reversed,  with  directions. 

McClure  &  HcClnre  and  Hnghes,  McMicK* 
en,  Dovell  &  Ramsey,  for  aniellanti.  Frank 
S.  Qrlfflth,  for  respondoit 

GOSE^  J.  This  is  a  suit  to  recover  the 
reasonable  rental  value  of  a  mare  for  4 
years,  1  month,  and  4  days,  or  an  aggregate 
of  1,495  days.  There  was  a  Judgmoit  for  the 
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plalntUf  tor  91,(M6.SO,  The  defmdante  liave 
appealed. 

The  caw  ynM  tried  to  the  court,  and  tbe 
recovery  -was  had  on  tbe  basis  of  70  cents 
per  day,  without  abatem«it  for  Sundays  or 
inclement  weather.  Tbe  trial  of  the  case  de- 
veloped that  the  reiowndent  delivered  the 
mare  to  his  brother,  A,  T.  Van  Do  Vanter,  in 
his  lifetime^  on  the  promise  of  the  latter 
"that  he  would  do  what  waa  right"  The 
promise  was  communicated  to  the  respond- 
ent by  a  third  party,  who  was  acting  for  A. 
T.  Yan  De  Tantw.  The  mare  was  delivered 
on  May  20,  1901,  by  the  deceased  until 
bis  death  in  B^tember,  1907,  and  thereafter 
retained  by  his  estate  until  Jnne  24,  1808. 
She  was  three  years  old  at  the  time  of  the 
delivery,  and  only  partially  tntdcra  accord- 
ing to  the  testimony  of  the  respondent,  and 
wholly  unbroken  if  we  accept  the  testimony 
of  the  ezecotrix.  There  la  no  evidence  as 
to  the  value  of  the  maire^  other  than  the  as- 
Bumptton  of  counad  upon  the  one  side  that 
she  Is  worth  |100  or  and  the  assump- 
tion of  oivosing  counsel  that  she  la  worth 
9500.  Tbe  respondent,  however,  stated  that 
she'  is  a  "registered  standard-bred,  thorough- 
bred mare,"  a  breeding  wholly  unknown  to 
tbe  writer.  The  testimony  aa  to  the  value 
of  the  use  at  a  horse  broken,  fed,  and  cared 
for  by  the  user,  where  the  use  is  continued 
for  so  long  a  period  of  tlme^  throws  little 
light  on  the  casft  One  of  the  respondealfe 
witnessesi  a  Uveryman.  said  that  he  rented 
horses  for  5  months  at  the  rate  of  00  to  75 
cents  pee  day.  but  that  the  value  deprada  a 
great  deal  upon  the  conditions  and  circum- 
stances of  the  case;  that  60  or  70  coits  a 
day  would  not  be  reasonable,  unless  "the 
horse  earned  It,  worked  right  along";  and 
that  he  did  not  know  of  a  case  like  this. 
Another  of  the  respondent's  witnesses  said 
thst  he  would  not  take  a  horse  at  all  under 
the  conditions  present  In  this  case.  A  wit- 
ness for  tbe  appellants  stated  that  he  would 
want  something  for  his  services  for  1>reak- 
Ing  and  caring  tm  a  horse  under  similar  con- 
ditbms.  No  claim  Is  made  that  the  mare 
was  used  tor  other  than  ordinary  purposes, 
and  the  record  leaves  the  character  and  ex- 
tent of  the  use  ot  the  mare  largely  to  con- 
jecture. 

It  may  be  gathered,  however,  from  all  the 
testimony,  that  the  circumstances  are  so  un- 
usual, so  aside  firom  ordinary  experience  and 
obs^atton,  that  any  estimate  of  compensa- 
tion must  be  based  largely  upon  conjecture^ 
or  mere  arbitrary  assumption.  It  would, 
however,  be  doing  vloloice  to  reason  and 
common  sense  to  suppose  that  the  respwidfflit 
expected  to  receive,  or  that  the  deceased  ex- 
pected to  pay,  any  such  sum  as  the  learned 
trial  court  allowed.  If  the  deceased,  or  his 
estate,  had  convrated  the  mare^  or  If  she  had 
been  killed  or  l<»t  through  their  negligence, 
tbe  maximum  recovery  would  be  the  value 


of  the  mare  at  the  time  and  place  of  c<mTer- 
sion  or  loss,  with  legal  Interest  The  reUttkm 
of  the  parties  was  such  as  to  make  It  certain 
that  the  rei^Mndent  did  not  Intmd  to  charge, 
and  the  broOier  did  not  Intend  to  pay.  Uvery 
rates.  Mother  party  was  engaged  In  tbe 
livery  business.  It  would  be  absurd  to  pre- 
sume that  the  deceased  would  have  rectiv- 
ed,  broken,  and  retained  the  mare,  bad  he 
supposed  that  Itr&y  rates  would  be  exacted. 
However,  the  estate  Is  lUble  for  the  reason- 
able value  of  the  use  of  the  mare  for  ordi- 
nary inirposes.  With  such  aid  as  we  can 
gather  from  the  testimony,  our  condoslon 
is  that  $400  is  ample  and  adequate  compen- 
sation. However  distinguished  tbe  lineage 
of  the  animal  may  be,  we  do  not  think,  for 
ordinary  use,  she  could  reasonably  have  earn- 
ed a  larger  sum  during  the  period  Involved 
in  the  suit 

The  appellants  urge  that  ttie  promise  of  A. 
T.  Yan  De  Vanter  "that  he  would  do  what 
was  rlgbtf'  did  not  Import  an  agreement  to 
pay  In  money.  We  think  the  rule  is  that 
paymoit  must  be  made  In  mon^  unless  ft 
diftercDt  medium  of  value  or  exclunge  Is  ex- 
pressed. However,  if  the  agreement  be  con- 
strued as  an  engagement  to  pay  In  something 
other  than  monc^,  the  law  will  award  a  mon- 
ey  compensation  fbr  a  breach  of  the  agree- 
ment There  Is  no  claim  made  oC  a  willing 
ness  on  tbe  part  of  the  appellants  to  render 
any  cranpenaation. 

Tbe  Judgment  will  be  reversed,  with  dl- 
rectlcms  to  enter  a  new  Judgmoit  for  MCOl 
The  appellants  will  recover  costs. 

BUDEIN,  a  J.,  and  FULLERTON  snd 
GHADWICK,  JJ.,  concur. 


SNOHOUISH  BIYEB  BOOM  CO.  OBBAT 
NOBTHEBN  BT.  CO. 

(Snpreme  Goart  of  WaiUncton.  Haidi  25. 
1910.) 

1.  Appbax.  ard  E^bros  ({  273*)--ExOKpnoirs 
10  FiHOiRae-^trFnciBKCT— Review. 

A  general  exception  "to  all  of  the  findings 
and  conclusions'*  Is  InsnfBdent;  and  the  evi- 
dence will  not  be  reviewed  to  determine  tbe  cor- 
rectness of  findings  not  excepted  to  apedficallj. 

[Bd.  Note:.— For  other  cases,  see  Appeal  and 
EJrror.  Cent  Dig.  SS  1621.  1622;  Dec  Dig.  i 
273.»T 

2.  COHTBACIS  (I  72*)— COIfSIDXBAIIOK— Fob. 
BKABANCE. 

If  plaintilTs  claim  against  defendant  for 

damages  was  disputed  and  doabtful,  and  suit 
waa  tareatened,  the  waiver  of  tbe  claim  or  of 
tbe  right  to  suit  was  anfficient  consideration  for 
defendant's  promise  to  pay  certain  damages  and 
do  certain  woilt,  tboagh  there  was  no  actual 
legal  liability  for  the  damages. 

[Ed.  Note.— For  other  cases,  see  Contractii 
Cent  Dig.  S  3^;   Dec  Dig.  S  72.*) 

3.  Pleading  (8  428*)— ScrmciEircr  of  Com- 

FLAI  NT— DEHURBKB. 

The  facts  being  sufficient  to  Justify  a  reeov- 
eiy.  the  objection  that  the  cooQMaint  does  not 
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state  a  cause  of  action  will  not  li&  where  no 
demurrer  was  filed  to  the  complaint,  though 
after  the  issues  were  made,  and  toa  cause  came 
on  for  trial,  an  oral  general  demumr  was  la- 
terpmed  aod  defendant  objected  to  the  Introdoc- 
Uon  of  any  evidence. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  H  1433-1439;  Dec.  Dig.  f  428.*] 

Department  2.  ApiKal  from  Superior 
Court,  Snobomlsb  County;  W.  W.  Black, 
Judge. 

Action  by  tbe  Snohomish  River  Boom  Com- 
pany  against  tbe  Great  Northern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

F.  V.  Brown  and  Frederic  O.  Dorety.  for 
appellant.  Cooley  &  Horan,  for  reapondwt 

MOUNT,  J.  The  respondent  brongbt  tbls 
action  to  recover  the  sum  of  $1,987.97,  as 
compensation  for  expemes  Incurred  in  han- 
dling logs  and  reconstructing  a  logging  boom 
made  necessary  by  the  building  of  a  new 
bridge  1^  tbe  defbndant  Thto  bridge  was 
constructed  across  the  plaintiff's  boom,  and 
Interfered  therewith.  The  action  was  tried 
to  the  court  without  a  Jury,  findings  of  fact 
were  made,  and  a  judgment  was  entered  In 
favor  of  the  plaintiff  for  $1371.70.  Tbe  de- 
fendant has  anwaled. 

Tlie  court  made  findings  which  were  sep- 
arately stated  and  numbered,  and  were  to  the 
effect  that  tbe  plaintiff  was  a  corporation  en- 
gaged in  catching,  booming,  and  rafting  logs 
In  Steamboat  slough,  one  of  the  channels  of 
the  Snohomish  river  emptying  Into  Puget 
Sound  In'  Snohomish  county  and  a  part  of 
tbe  navigable  waters  of  the  United  States; 
that  the  plaintiff  has  maintained  such  boom 
at  tbe  point  where  the  defendant's  bridge 
crosses  said  slough  for  more  than  18  years, 
In  accordance  with  plans  approved  by  the 
Secretary  of  War  of  the  United  States  and 
In  conformity  with  Its  plat  as  filed  with  the 
Secretary  of  State  of  Washington;  that  the 
defendant  Is  a  railway  corporation  doing 
buslnesB  In  this  state;  that  in  December, 
1000,  the  defendant  commenced  construction 
of  a  steel  railway  bridge  across  said  slough 
and  over  and  across  tbe  plaintiff's  boom; 
tliat  tbe  plans  and  the  location  of  said  bridge 
were  approved  by  the  Secretary  of  War  be- 
fore tbe  construction  thereof  was  begun,  and 
that  the  bridge  was  constructed  in  accord- 
ance with  tbe  map  of  location  and  plans,  and 
that  the  piers,  false  work,  and  piling  were 
provided  for  and  necessary  for  carrying  out 
of  said  plans;  but  that  a  line  of  dolphins 
placed  within  the  limits  of  said  boom  of  said 
Irialntiff  was  not  provided  for  in  said  plans 
or  authorized  by  the  permit  Issued  by  the 
Secretary  of  War.  Findings  number  5  and  6 
are  as  follows: 

"(5)  That  In  tbe  construction  of  said  bridge 
the  above-named  defendant,  without  tbe 
consent  of  and  against  tbe  protest  of  said 


plaintiff  and  without  any  compensation  hav- 
ing first  beeaa  made  or  paid  into  court  for 
said  plaintiff,  erected  and  placed  in  said  riv- 
er and  across  said  boom,  false  work  support- 
ing said  bridge,  consisting  of  piles  driven  In 
the  bed  of  said  stream,  which  completely 
closed  said  boom  excepting  for  a  gap  about 
14  feet  wide  left  therein,  and  that  for  the 
purpose  of  deflecting  the  logs  coming  down 
said  stream  and  Into  said  boom  through  said 
false  work  tbe  said  defendant  drove  a  line  of 
dolphins  above  said  bridge  and  laid  a  line  of 
boom  sticks  to  deflect  said  logs  and  timber 
products  coming  into  said  boom  through  said 
gap  in  said  false  work,  and  that  thereafter 
and  as  a  part  of  said  bridge  the  said  defend- 
ant erected  In  the  bed  of  said  stream  at  a 
point  about  tbe  center  of  plaintiff's  boom  a 
permanent  pier  for  tbe  purpose  of  carrying 
said  bridge. 

"(6)  That  shortly  after  the  aforesaid  work 
was  commenced  by  said  defendant  the  plain- 
tiff protested  to  said  defendant  and  threaten- 
ed to  commence  proceeding  to  enjoin  the  do- 
ing of  said  work  and  the  construction  of  said 
bridge  upon  account  of  tbe  injury  and  dam- 
age wbtcb  it  sustained  by  reason  thereof,  and 
that  said  defendant  pnmilsed  end  agreed  to 
pay  said  plaintiff  all  damages  whlcb  it  might 
anffer  by  reason  of  the  constructhm  of  said 
brl^ce,  Including  the  cost  of  tbe  additional 
labor  tm  tbe  ilnldi^  of  the  logs  through 
said  false  work,  and  aftnr  tbe  con^letlon  of 
said  bridge  to  remove  said  false  wtafk  and 
tbe  aforesaid  dtrtiAlns  and  reconstruct  tbe 
boom  of  aald  plalndfl  In  as  safe  and  efficient 
a  manner  as  It  waq  at  the  time  of  the  com- 
mencement of  the  work  upon  said  bridge." 

The  findings  then  recited  that  the  plaintiff, 
by  reason  of  the  said  construction  of  the 
bridge,  was  required  to  employ  additional 
labor,  amounting  to  tlie  sum  of  $2.42C>..'50,  lu 
order  to  run  logs  through  the  said  folse 
work;  that  after  tbe  construction  of  the 
bridge  the  defendant  neglected  to  remove 
certain  false  work,  and  thereby  rendered  it 
impracticable  for  plaintiff  to  handle  logs  and 
timber  through  tbe  said  boom;  that  the  de- 
fendant failed  and  neglected  to  reconstruct 
the  boom,  and  that  thereafter  tbe  plaintiff 
was  required  to,  and  did.  reconstruct  said 
boom  and  remove  certain  dotpbins;  that  in 
tbe  reconstruction  of  the  boom,  plaintiff  ex- 
pended tbe  sum  of  $1,560.22,  but  that  the 
boom  as  reconstructed  was  stronger  and  a 
better  boom  than  the  old  one;  that  tbe  rea- 
sonable cost  of  constructing  the  new  boom 
as  efficient  as  the  old  was  $960;  that  the 
defendant  paid  to  the  plaintiff  the  sum  of 
$2,003.76,  being  for  labor  employed  by  tbe 
plaintiff  In  rafting  logs  throngb  the  false 
work  of  said  bridge,  but  failed  and  neglected 
to  pay  tbe  balance  thereof,  and  that  tbe  total 
damage  suffered  by  tbe  plaintiff  by  reason  of 
the  construction  of  the  bridge,  after  deduct- 
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iDg  die  amount  paid  by  tlie  defendant,  was 
the  sum  of  11,371.75.  The  concJaslon  of  law- 
was  to  the  ^ect  that  the  plaintiff  recover 
that  sum  from  the  defendant.  The  excep- 
tion to  these  findings  was  as  follows:  "To 
all  of  which  findings  and  conclnsions  the  de- 
fendant by  Its  attorneys  duly  excepted,  and 
such  exception  was  allowed."  We  have  fre- 
quently held  that  a  general  exception  of  this 
kind  Is  not  sufficient,  and  the  evidence  will 
not  be  reviewed  to  determine  the  correctness 
of  findings  not  excepted  to  epeclfically.  Pe- 
ters V,  Lewis,  33  Wash.  617,  74  Pac.  815; 
Smith  V.  Glenn,  40  Wash.  82  Pac.  605; 
Horrell  v.  Oallfomia,  etc..  Association,  40 
Wash.  631,  82  Pac.  889;  Crowe  &  Co.  v. 
Brandt,  60  Wash.  499, 97  Pac.  503.  In  Peters 
V.  Lewis,  supra,  we  said:  "It  has  been  often 
held  by  this  court  that  such  exceptions  are 
too  general  to  constitute  the  exceptions  re- 
quired by  law.  When  the  court  makes  find- 
ings, and  these  are  separately  stated,  num- 
bered, and  entered,  specific  exceptions  there- 
to must  be  taken  in  order  that  the  court  may 
know  what  ones  are  claimed  to  be  erroneous, 
and  upon  what  particular  points  it  la  deelred 
that  the  evidence  shall  be  reviewed.  Hanne- 
gan  V,  Both,  12  Wash.  65,  40  Pac.  636;  Cook 
V.  Tlbbals.  12  Wash.  207,  40  Pac.  936;  Fre- 
mont Milling  Co.  T.  Denny,  12  Wash.  251,  40 
Pac:  1062;  Ballard  v.  Keane,  13  Wash.  201, 
43  Pac  27.  Such  gmeral  exc^>ttons  are, 
therefore,  the  equivalent  of  no  exceptiona. 
Wben  no  exceptiona  haTe  been  taken  to  the 
flndlz^  as  entered  by  the  court,  the  evidence 
-will  not  be  reviewed  cm  appeal.  ifontesanQ 
T.  Blair.  12  Waeb.  188, 40  Pac.  731;  Stoddard 
T.  BeetUe  Nat  Bank,  12  Waeh.  668,  40  Pac. 
780."  The  findings  In  tbla  canse  must  there- 
fore be  taken  aa  correct. 

It  appears  from  flndbig  No.  S,  above  qno^ 
ed,  that  the  respondent  threatened  to  enjoin 
the  coDStractlon  of  the  bridge,  and  that  the 
appellant  promised  and  agreed  to  pay  tbe 
cost  of  aluldng  ioga  through  the  false  work 
before  completion  of  tbe  bridge,  and  after 
completion  thereof  to  remove  the  false  work 
and  reconstruct  tbe  boom  eo  that  It  wonid  be 
as  safe  and  efficient  as  It  was  prior  to  the 
beginning  of  work  on  the  bridge.  It  Is  ar- 
gued by  the  appellant  that  tbe  obstnictlon 
to  navigation,  even  If  Injurious  to  the  re- 
spondent, was  damnum  absque  Injuria  by 
reason  of  the  permission  granted  by  the  Sec- 
retary of  War  for  the  construction  of  the 
bridge  across  navigable  waters  of  the  United 
States.  It  Is  also  argued  that,  If  there  was 
an  agreement  to  pay  damages,  such  agree- 
ment was  without  consideration.  We  need 
not  consider  whether  there  was  any  actual 
legal  liability  for  damage  done  to  the  re- 
spondent's boom.  It  is  apparent  that  tbe  re- 
spondent claimed  a  liability,  and  that  the 
appellant  conceded  there  was  some  llat^lty, 
for  It  actually  paid  $2X>08.TO  of  the  CTHpnaes 


in  glaidng  logs  through  the  false  work.  If 
the  claim  of  the  respondent  was  disputed  and 
doubtful,  and  suit  was  threatened,  tbe  waiv- 
er of  the  claim  or  of  tbe  right  to  suit  was  a 
sufficient  consideration  for  the  contract. 
Hutchinson  v.  Mount  Vernon  Water  &  Power 
Co.,  49  Wash.  469,  95  Pac.  1023.  The  con- 
tract, having  been  made  in  good  faith,  for 
sufficient  consideration,  and  acted  upon,  will 
therefore  be  enforced. 

It  is  claimed  that  the  complaint  does  not 
state  a  cause  of  action.  No  demurrer  was 
filed  to  tbe  complaint,  but,  after  tbe  issues 
were  made  and  tbe  cause  came  on  for  trial, 
an  oral  general  demurrer  was  interposed,  and 
an  objection  to  the  introduction  of  any  evi- 
dence was  made  and  overruled.  Under  the 
rule  stated  in  Pet^^n  v.  Barry.  50  Wash. 
361,  97  Pac.  239,  and  cases  there  referred  to. 
these  objections  cannot  avail  where  after 
trial  the  facta  are  sufficient  to  Justify  a  re- 
covery. 

A  forcible  aigument  is  also  made  as  to  the 
Justness  of  tbe  amount  of  recovery.  But  In 
view  of  the  fact  that  no  specific  exceptions 
were  taken  to  th«w  findings,  we  are  not  at 
liberty  to  review  tbem. 

The  -Judgment  must  be  aflirmed,  and  it  i« 
BO  ordOTed. 

BT7DKIN,  G.  J.,  and  PABEEB.  DUNBAB, 
and  OBOWt  JJ.,  concnr. 


HUBER  V.  BROWN  et  ux. 

(Supreme  Court  of  Washington.  March  25, 
1910;) 

1.  Taxation  (8  764*>— Tax  Debdb  —  Statu- 

TOBT  Requirements. 

A  tax  deed  in  statutory  form,  which  recites 
the  tax  proceedines  anterior  to  the  sale,  and 
which  ezpresses  the  consideration  in  the  lan- 
guage of  the  statute,  meets  the  statutory  re- 
quirements. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  1504,  1505 ;  Dec.  Dig.  |  754.*1 

2.  Taxation  (8  765*)  — Tax  Deeos  — Execu- 
tion BY  Deputy— V AUDI TT. 

Under  1  ■BRllinger'fl  Ann.  Codes  ft  St  { 
427  (Pierce's  Code.  |  4227),  empowering  county 
treasurers  to  appoint  deputies,  a  tax  deed  exe- 
cuted by  a  deputy  In  the  name  of  tbe  county 
treasurer  Is  valid. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1023 ;  Dec.  Dig.  I  765.*] 

3.  Taxation  (J  766*)  —  Tax  Deeds  —  Ao- 

K  NO  WLBDOHENT— NBCESBITT. 

A  tax  deed  executed  in  conformity  to  the 
statute  conveys  title  without  being  acknowl- 
edged. 

[Ed.  Note^For  other  cases,  see  Taxation, 
Cent  IHg.  1 1S28;  Dea  Dig.  {  786.*] 

4.  Taxation  (J  806*)- Tax  Deeds— Suit  to 
Set  Aside— Limitations. 

A  tax  deed  based  on  a  void  judsment  con- 
stitutes a  aufiiclent  deed  for  the  mnning  at  lim- 
itations prescribed  by  Laws  1907.  c.  iTs,  and  a 
suit  to  set  aside  sudi  a  deed  la  twrred,  uul^ 
brouftbt  witblo  the  time  prescribed. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  S  1594;  Dec.  Dig.  I  809.*] 
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Department  1.  Appeal  from  Superior 
Ooart,  King  Count? ;  John  F.  Main,  Judge. 

Action  by  Barbara  Ruber  against  A.  L. 
Brown  and  wife.  Froni  a  Judgment  for  de- 
fendants, plaintiff  appeals.  AlQrmed. 

Cbaonc^  L.  Baxter  and  Jotan  R.  Wilson, 
for  ani^lant:  Kenneth  Mackintosh,  for  re- 
spondents 

GOSIB,  J.  This  action  was  bronsht  to  va- 
cate a  tax  judgment,  and  to  set  aside  a  tax 
deed  executed  upon  a  sale  of  real  estate  made 
pnrsnant  to  the  Judgment  The  land  was 
sold  at  a  tax  foredosure  sale  on  the  17th 
day  of  Septonber,  1904,  and  the  treasurer's 
deed  was  executed  and  filed  for  record  on 
the  same  day.  This  action  was  commenced 
QD.  the  28Qi  day  4rf  December,  1908.  four  years 
and  three  months  after  the  execution  and  fil- 
ing of  the  tax  deed,  and  more  than  one  year 
after  the  passage  and  taking  effect  of  the 
law  of  1907.  The  serrlce  was  by  publication, 
and  certain  facts  are  alleged  in  the  complaint 
which  the  appellant  asserts  disclose  a  want 
of  Jurisdlctian  in  the  conrt  to  enter  the  tax 
Judgment  The  defendants  demurred  to  the 
complaint  on  two  grounds,  Ti&:  (1)  That 
the  complaint  does  not  state  facts  sufficient 
to  omstitute  a  cause  of  action ;  and  (2)  that 
tlie  action  was  not  commenced  within  the 
time  limited  by  law.  The  demurrer  was  sua- 
talned,  and,  the  plaintiff  electlng.to  stand  up- 
ffo  her  complaint  a  Judgment  of  dlraalBsal 
and  for  coste  was  entered  in  favor  of  the 
defoidants,  from  whlc^  she  has  appealed. 

*the  doty  of  a  county  treasurer  who  has 
sold  real  estate  upon  a  tax  Judgment  Is  pre- 
scribed in  section  8687,  Pierce's  Code,  as  fol- 
lows :  "  •  •  •  •The  county  treasurer  shall 
aeeuto  to  the  punduuer  of  any  piece  or  par- 
cel of  land  a  tax  deed.  The  deed  so  made 
by  the  county  treasurer,  under  the  official 
seal  of  his  office,  shall  be  recorded  In  tbe 
same  manner  as  other  conveyances  of  real 
estate,  and  shall  vest  in  tbe  grantee,  his  heirs 
and  assigns,  tbe  title  to  the  property  there* 
In  described,  without  further  acknowledg- 
ment or  evidence  of  such  conveyance  and 
shall  he  substantially  in  the  following  form." 

The  respoodenta  contend  that  the  action  is 
barred  by  th^  provisions  of  Laws  1907,  p. 
308;  which  provide  that  aocHk  actions  most 
be  commenced  within  three  years  from  and 
after  the  date  of  the  execution  of  the  treas- 
urer's deed,  provided  that  in  actions  not  oth- 
erwise barred  on  deeds  theretofore  issued  the 
act  shall  not  apply  if  the  action  be  commenc- 
ed within  one  year  after  the  passage  of  the 
act  The  act  was  ai^roved  by  the  Govern- 
or Uarch  16,  1907. 

Tb»  appellant  first  Insiste  that  the  treas- 
nrftr*s  deed  la  void  upon  ite  face,  and  that 
therefore  the  statute  inapplicable.  Nu- 
merous authorities  are  cited  whidi  support 
Uie  contention  that  a  tax  deed  void  upon  Ite 
face  la  not  such  a  deed  as  the  statute  con- 
tonplates,  and  that  the  statute  does  not  op- 
ante  as  a  bar  to  an  action  to  set  aside  sudi 


a  deed.  The  deed  is  axecnted  in  the  form 
prescribed  by  the  statnta  Three  objections 
are  urged  against  ite  validity:  (1)  That  the 
only  consideration  expressed  In  the  deed  is 
"In  conslderatlm  of  the  premises (2)  that 
the  deed  Is  executed  by  a  deputy  in  the  name 
of  tbe  treasurer;  and  (8)  that  the  deed  was 
not  aduowledged.  None  of  these  objections 
are  tenable,  ^e  deed,  as  we  have  stated.  Is 
in  the  statutory  form,  recites  the  tax  pro- 
ceedings anterior  to  Oie  aale,  and  expresses 
the  consideration  In  tha  language  of  the  stat- 
ute. Ihis  meeta  the  requirements  of  the  law. 
10  Ballard's  Law  of  Real  Property,  S  7^; 
Ward  V.  Hugglnsr  7  Wash.  Si7,  32  Pac.  7-10. 
1016,  86  Pac.  285. 

Upon  the  second  objection  the  law  1m  that 
a  regular  deputy  at  tiie  principal  officer  has 
authority  to  execute  a  tax  deed,  either  in  tbe 
name  of  the  principal  or  in  his  own  name  as 
deputy.  7  Am.  ft  Eng.  Euc.  Law  <2d  Ed.)  962. 
The  same  principle  Is  announced  In  State  v. 
Devln^  6  Wash.  687,  34  Pac  154.  Tbe  Code 
(1  BalUnger'a  Ann.  Coden  ft  St  |  427: 
Pierce's  Code,  |  4227)  empowers  county  treas- 
urera  to  ai^lnt  one  or  more  d^uties.  A  tax 
deed  executed  in  conformity  to  the  statute 
conveys  Utie  without  being  acknowledged. 
Saito  V.  Clark.  89  ria.  714,  23  South.  410; 
27  Am.  A  Bug.  Ena  Law  (2d  Ed.)  961.  Find- 
ing that  the  deed  is  fair  upon  Its  face,  we 
will  not  consider  whether  a  void  deed  is 
within  the  protection  of  the  statute. 

The  point  is  made  that  the  published  sum- 
mons and  the  affidavit  upon  which  It  is  based 
are  so  defective  tbnt  the  court  did  not  a<s 
quire  Jurisdiction,  and  that  the  Judgn^t  Is 
therefore  void,  and  that  a  tax  deed  based 
upon  a  void  Judgment  Is  not  within  tbe  pro- 
tection of  the  statute.  This  Is  no  longer  an 
opm  question  in  this  state.  A  like  question 
was  made  in  Hamilton  v.  WItuer,  SO  Wash. 
688,  97  Pac.  1084,  126  Am.  St  Rep.  021.  and 
In  Lara  v.  'fiaudell,  52  Wash.  53,  100  Pac 
1G6.  In  the  Lara  Case  we  said :  "Whatever 
the  rule  may  be  in  other  Jurisdictions,  it  Is 
firmly  established  in  this  state  that  a  void 
tax  deed  may  constitute  a  sufficient  basis  for 
the  running  of  the  statute  of  limitations." 
In  these  cases  the  court  was  considering  Uie 
seven-year  statute  of  limitations,  but  we  do 
not  conceive  that  a  different  principle  should 
obtain  In  applying  the  provldons  of  the  act 
of  1907,  which  is  special  to  tax  deeds  and 
general  in  ite  terma  Ita  purpose  was  to  fore- 
close Investigation  as  to  the  validity  of  the 
proceedings  leading  up  to  the  Judgment  un- 
less challenged  within  the  time  limited  1^ 
the  act  The  precise  question  was  raised  In 
Cordlner  v.  Dear,  104  Pac.  780.  Whilst  this 
question  was  not  discussed  in  tbe  opinion,  it 
was  assumed  that  the  law  was  settled  in  this 
JnriadictiMi  adversely  to  the  appellant's  con- 
tention. The  act  of  1907  would  serve  no  pur- 
pose if  limited  to  deeds  executed  on  sales 
regularly  made  t^n  valid  Judgmenta  only. 
SikA  deeds  need  no  legislative  aid. 

The  treaaurer'a  deed  being  fair  upon  Ita 
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face,  and  the  action  baring  not  been  com- 
menced wltliin  one  year  after  the  passage  of 
the  act  of  1907,  the  demurrer  was  taken, 
and  the  judgment  Is  affirmed. 

RUDKIX,  G.  and  CHADWIGK  and 
PULLERTON,  JJ..  concur. 


MOORE  et  al.  v.  GREAT  NORTHERN  RY. 
CO. 

(Supreme  Court  of  WashinEton.   March  25, 

1910.) 

Bailboadb  (I  S24*)—Cbossi NOB— Injuries  to 
Pebsons  Gsossino  Tback  —  Depabtcbe 

TBOlI  ReOULAB  CBOSSINO. 

While,  where  a  railroad  prepares  a  croea- 
lag  over  ita  rails,  this  is  an  lovltatioD  to  the 

{labile  to  use  stich  croasing,  and  the  company 
s  liable  to  one  injured  In  driving  over  such 
crossing  while  exercising  ordinary  care,  if  the 
crossing  is  unsafe  for  any  cause  of  which  the 
company  is  hound  to  take  notice,  it  is  not  liable 
to  one  who  voluntarily  or  negligently  turns  aside 
from  the  crossing  and  uses  another  way  not  held 
ont  aa  a  crossing,  and  which  ii  obviousiy  more 
dangerous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1020;  Dec  Dig.  S  324.*] 

Department  2.  Appeal  from  Superior  Court, 
Lincoln  Coun^;  O.  H.  Neal.  Judg& 

Action  by  Sarah  J.  Moore  and  Jennie 
Schablif,  a  minor,  liy  her  guardian  ad  litem, 
against  the  Great  Northern  Railway  Com- 
pany. There  was  a  judgment  for  defendant, 
andi  from  an  ordw  granting  a  new  trial,  it 
appeals.  Reversed,  and  causa  ordered  dis- 
missed. 

F.  y.  Brown  and  J.  J.  Lavln,  for  appel* 
lant  W.  B.  Southard  and  Southard  &  South- 
ard, for  respondents. 

MOUNT,  J.  Respondents  brought  this  ac- 
tion to  recover  damages  on  account  of  all^ 
ed  n^Ilgence  of  the  appellant,  which  ne^l- 
gence  It  Is  alleged  caused  the  death  of  Mi- 
chael Schabb,  the  father  of  Jennie  Bchabb,  and 
at  that  time,  the  husband  of  respondent  Sar- 
ah J.  Moore.  The  cause  was  tried  to  the 
court  with  a  jury,  and  resulted  in  the  dis- 
charge of  the  jury  and  a  directed  judgment 
for  the  defendant  Thereafter  the  respond- 
ents flled  a  motion  for  new  trial  upon  several 
grounds.  The  moUon  was  based  upon  the 
record  of  the  ease  and  affldavlta  of  newly 
discovered  evidence.  This  motion  was  not 
heard  by  the  judge  wlu>  tried  the  caae,  but 
was  heard  l(y  tUs  successor  upon  the  record 
which  Is  now  before  ns.  The  court  made  an 
order  granting  a  new  trial  without  specify^ 
ing  the  ground  therefor.  This  appeal  Is  trom 
the  order  granting  the  nev  trial. 

The  case  is  presented  here  solely  as  one  of 
law,  to  the  effect  that,  under  all  the  facts 
which  were  received  and  offered  in  evidence 
at  the  trial  and  those  discovered  after  the 
trial,  no  case  is  made  out  sufficient  to  go  to 
the  jury.    No  other  question  is  presented. 


The  facts  are  as  follows:  The  appellant  in 
the  year  1900  maintained  a  station  or  depot 
in  the  town  of  Wilson  Creek.  A  railway 
track,  called  a  "house  track,"  extended  east 
and  west  on  the  north  side  of  this  depot. 
The  town  Is  north  of  this  house  track.  On 
the  east  side  of  the  depot  and  to  the  south  of 
the  house  track  there  was  an  L-shaped  plat- 
form: the  short  end  of  the  L  or  platform  be- 
ing at  right  anglM  to  the  house  track  and 
near  to  it.  The  long  side  of  the  platform  ex- 
tended east  and  west  parallel  with  the  bouse 
track,  and  about  33  to  36  feet  distant  there 
from.  This  platform  was  about  three  feet 
high.  The  space  between  the  house  track 
and  the  platform  was  covered  with  soft  cin- 
ders. At  the  northeast  comer  of  the  d^ot, 
where  the  west  end  of  the  platform  was 
nearest  the  house  track,  a  crossing  bad  been 
constructed  and  maintained  by  the  railroad 
company  for  the  use  of  teams  In  going  to 
and  from  the  platform.  This  crossing  was 
made  by  laying  boards  lengthwise  of  the 
rails  on  the  railroad  ties  on  both  sides  and 
between  the  rails.  These  boards  were  about 
16  feet  long.  They  were  not  thick  oiongh 
by  two  or  three  Inches  to  come  to  the  level 
of  the  tops  of  the  rails.  Some  steps  extended 
from  the  platform  to  the  ground  at  the  north- 
east comer  of  the  d^t  near  this  crosslns. 
so  that  the  length  of  the  crossing  was  rednc- 
ed  about  2  feet,  leaving  about  14  feet  space 
for  the  crossing.  On  the  evening  of  Decem- 
ber 26,  190G,  the  deceased.  Micha^  Schabb. 
who  vraa  a  drayman,  hauled  some  trunks 
form  the  restdrace  part  of  town  to  the  d^ot 
He  drove  over  the  crossing,  made  a  corn  of 
his  wagon  In  the  angle  of  the  platform,  and 
backed  his  wagon  up  against  the  long  part  of 
the  platform.  He  unloaded  the  trunks  and 
attempted  to  drive  away.  It  was  quite  dark, 
but  be  wa«  seai  to  drive  away.  After  he  bad 
gone  but  a  few  feet,  the  wheels  of  the  dray 
wwe  heard  to  strike  the  rails  of  the  boune 
track,  and  were  seen  to  "slew  to  one  side." 
and  Mr.  Schabb  **wa8  burled  suddenly  out  of 
the  dray,  apparently  over  the  front  end 
thereof."  The  team  of  horsee  moved  up  a 
few  feet  and  stopped.  The  witness  who  saw 
this  paused  for  a  moment,  and,  condndins 
that  (Mr.  Schabb  was  not  hurt,  passed  into 
the  depot  A  few  minutes  later  Mr.  Schabb 
was  found  dead  nndw  ttie  left  fnmt  wheel 
of  his  wagon.  His  neA  was  broken.  He 
had  attempted  to  cross  over  the  railroad 
trat^  a  few  feet  east  of  the  crossing  pr^r^ 
ed  by  the  railway  company. 

It  is  alleged  that  the  appellant  was  negli- 
gent for  the  reason  that  the  crossing  was  de- 
fective in  that  the  rails  extended  above  tlw 
planking  so  that  it  made  the  crossing  dangK- 
ous,  that  the  crossing  was  located  too  close 
to  tiie  depot,  and  did  not  extend  a  sufficient 
distance  to  the  east  It  Is  argned  by  the  re- 
qwndenta  that  the  space  between  the  plat- 
form  and  the  house  track  was  too  narrow. 


•For  ether  cases  see  euae  topio  and  section  NUHBBB  In  Dee.  *  Am.  D.ss.  1907  to  date,  A  Bepertar  Xadezes 
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and  the  soft  dnders  tbereon  made  It  dlfflcalt 
for  teams  to  turn  aroond  therein.  The  appel- 
lant argaea  that  the  facts  are  Inanfflclent  to 
so  to  the  jury,  becanae  (1)  It  la  not  shown 
that  the  decedent  came  to  hia  death  by  rea- 
eon  ot  being  Jolted  from  his  wagon,  and  the 
cause  of  death  is  mere  conjecture;  (2)  be- 
cause It  is  not  shown  that  the  condiUon  of 
the  crossing  caused  the  decedent  to  attempt 
to  cross  at  the  place  where  he  did;  and  (3) 
because  the  deceased  attempted  to  cross  the 
rails  at  a  place  other  than  the  one  prepared 
for  such  purpose. 

These  last  two  positions  must  be  sustained. 
The  fact  that  the  space  between  the  house 
track  and  the  platform  was  narrow  and  soft, 
so  tliat  It  was  difficult  for  teams  to  turu 
around  therein.  Is  of  no  Importance  In  this 
case,  because  it  was  shown  by  the  respond- 
ents' evidence  that  the  deceased  did  tnm  his 
team  around  and  back  his  wagon  so  that  the 
rear  thereof  was  against  the  platform  where 
be  unloaded  his  trunks.  It  Is  plain,  there- 
fore, that  the  deceased  could  readily  have 
driven  out  over  the  crossing  the  same  way  be 
drove  in.  It  Is  true  there  is  some  evidence  to 
the  effect  that  wagons  frequently  "slewed" 
when  an  attempt  was  made  to  cross  the  rails 
at  an  angle,  and  this  Is  no  doubt  a  fact  But 
there  Is  no  evidence  In  the  record  to  show 
that  a  wagon  once  turned  around  could  not 
be  driven  out  over  the  regular  crossing  with- 
out crossing  the  rails  at  aa  angle,  and  there 
Is  no  evidence  that  It  was  necessary  for  the 
deceased  to  attempt  to  cross  the  rails  at  the 
place  where  be  did,  viz.,  three  or  four  feet 
to  the  east  of  the  crossing  which  the  com- 
pany maintained.  The  crossing  was  at  the 
comer  of  the  platform  nearest  the  depot 
building.  It  yrBB  16  feet  in  loigtb,  but  some 
steps  leading  from  the  platform  occupied  2 
feet  of  this  length,  leaving  tbB  driveway  14 
feet  in  width,.  This  was  dearly  auffidoit  for 
the  purpose  for  wblch  it  was  used  or  intend- 
ed. If  the  deceased  had  used  this  crossing, 
and.  by  reason  of  its  defective  or  dangerous 
condition,  had  been  Injured,  complaint  then 
might  be  made  that  the  company  was  negli- 
gent; bat;  wben  It  is  shown  and  conceded 
that  he  attempted  to  cross  in  another  place, 
not  used  or  Intended  as  a  crossing,  the  com- 
pany may  not  be  beld  for  an  injury  occur- 
ring tbere^  because  the  negligence  of  the  com- 
I>any  was  not  the  cause  of  the  Injury,  ^e 
reason  -why  the  deceased  attempted  to  drive 
bis  wagon  across  the  rails  of  the  trade  rather 
than  over  the  crossing  is  not  shown.  It  was 
clearly  more  dangerous  to  attempt  to  cross 
the  rails  where  no  crossing  was  prepared 
tiian  it  was  to  attempt  to  cross  where  a 
crossing  was  constructed  for  that  purpose. 
Ko  excuse  Is  attempted,  aceptlng  tlie  fact 
that  it  was  difficult  to  tum  a  wagon  such  as 
deceased  used,  in  the  narrow  space  and  soft 
cinders  between  tiie  house  trB.dk  and  the 
platform.   But  this  excuse  failed  when  It 


was  shown  that  he  did  tnm  his  iragon  :whlcb 
was  backed  up  against  the  platform  befin-e 
he  started  away.  Where  a  railroad  company 
has  prepared  a  crossing  over  its  rails,  this  Is 
an  Invitation  to  the  public  to  make  use  of 
such  crossing,  and  the  company  would  be 
liable  to  a  person  injured  in  using  such  cross- 
ing while  exercising  ordinary  care.  If  the 
crossing  proved  to  be  unsafe  for  an;*  cause 
of  which  the  company  was  bound  to  take  no- 
tice If  a  person  voluntarily  or  negligently 
turns  aside  from  sudi  crossing,  and  uses  an- 
other way  which  Is  not  hdd  out  as  a  cross- 
ing and  which  1b  obviously  more  dangerous, 
there  is  no  liability  on  ihe  part  of  tbe  com- 
pany. 33  Cyc  929  ;  6  Thompson  on  Negli- 
gence, {  6269;  Carey  v.  Town  of  Hubbard- 
ston,  172  Mass.  106,  61  X.  E.  521;  Keiley  v. 
Fond  du  Lac,  81  Wis.  178;  Tasker  v.  Far- 
mingdale,  8C  Me.  623,  27  Atl.  464.  This  Is 
a  reasonable  mle^  and  the  facts  In  this  case 
are  controlled  by  it.  It  Is  not  .claimed  that 
the  deceased  could  not  see  the  crossing,  or 
that  the  company  was  negligent  in  any  other 
reipect  than  those  above  mentioned. 

Under  all  the  facto  In  the  case,  there  is  no 
liability  against  the  appellant,  and  the  order 
granting  the  new  trial  is  therefore  reversed 
and  the  cause  ordered  dismissed. 

RUDKIX,  C.  J.,  and  CROW,  PARKER, 
and  DUNBAR,  J3^  concur. 


DEIGEiTON  V.  HOVER. 

(Supreme  Court  of  Washlogton.  March  25, 
1910.) 

1.  TEUaSAFHS   AHD   TELEPHONES    ({  78*)— 

WnoJUQWi,  Acts  or  Third  Pebson— On- 
taininq  Message  Intended  fob  Ahotheb— 

AcTltfNS— SumCIENCT  OF  EVIDENCE. 

In  an  action  for  treble  damages  against  one 
a]I»ed  to  have  opened  a  telegram  addressed  to 

Slaintiff,  evidence  held  to  sustain  a  Boding  that 
efendant  had  opened  the  telegram  and  learned 
its  contents. 

[Ed.  Note.— For  other  cesefi,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  t  78.*] 

2.  TBixaaAFHa  and  Telefhokes  (§  78*)— 
Wbonqfui.  Acts  of  Thibd  Tebson— Ob- 
TAiNiNQ  Message  Intended  fob  Aivotiieb— 
Mbabube  of  Dauaoes. 

In  an  action  for  treble  damages  aninst  one 
alleged  to  have  opened  a  telegram  addrrased  to 

Plaintiff  under  Balilnger's  Ann.  Codes  &  8t  1 
339  (Pierce's  Code,  {  1919),  Riving  treble  dam- 
ages for  all  damage  snstained  from  the  wrongful 
act  of  one  who  willfnlly  and  unlawfully  opens 
a  sealed  telegram  addressed  to  another,  vnere 
defendant,  who  liad  been  negotiating  with  plaln- 
tiS  for  exchanee  of  lands,  opened  the  telegram 
addressed  to  plaintiff  containing  an  offer  a 
third  person  for  plaintiff's  land,  and  retained  it, 
and  subsegaently,  withoot  Informing  plaintiff 
about  tlie  message,  effected  the  exchange  wltb 
plaintiff,  which  conld  not  otberwise  have  been 
made,  the  measure  of  plaintilTB  damages  was 
the  difference  between  the  value  of  the  land 
given  to  him  and  that  of  the  land  received,  ir- 
respective of  the  tentative  offer  made  by  tbe 
third  person. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  78.*] 


•For  other  eases      sams  tsple  and  hcUob  NUUBBR  la  Dm  *  Am.  Digs.  UOT  to  date,  A  Reporter  Indaxai 
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8.  New  Thial  (S  4D*)— MiscoNDtrcr  or  Cotrn- 

SBZi— GOMHUNICATINQ  WITH  JUBOB, 

Conduct  of  plaintiflTfl  attoraey  In  c<MiTec8lag 
with  a  juror,  in  a  public  place,  and  in  the  pres- 
ence if  not  Id  the  hearing  of  deiendant's  counsel, 
and  having  no  reference  to  the  case,  while  not 
to  be  commended,  did  not  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  97-99;  Dec.  Dig.  S  49.*J 

Department  2.  Appeal  from  Superior 
Court,  Benton  County ;  O.  R.  Holcomb,  Judge. 

Action  by  C.  H.  Delishton  against  Arle  Ho- 
ver. Judgment  for  plalntlfC.  and  deCendant 
appeals.  Affirmed. 

Ernest  L.  Kolb  and  Happy  &  Hindman,  for 
appellant  Henry  J.  Snir^y,  Humphrey  & 
Cole,  and  Unn  ft  Boyle,  for  respondent 

MOUNT,  J.  Respondent  tuvnght  this  ac- 
tion to  recover  treble  damages,  alleging  In 
bis  complaint  that  the  appellant  had  opened 
ft  telegram  addressed  to  respondent  had 
learned  the  contents  of  the  message,  and  by 
reason  thereof  had  made  a  trade  with  the 
respondent  without  Informing  the  respond- 
ent of  tiiQ  telegram.  The  case  was  tried  to 
the  conrt  and  a  Jury,  and  ver^ct  was  re- 
turned in  favor  of  the  plaintiff  for  the  sum 
of  ¥1,400 ;  but,  upon  motion  for  a  new  trlnl. 
the  court  required  a  remission  of  f400  from 
the  verdict  On  this  remlsstm  being  made, 
a  judgment  was  entered  In  favor  of  the 
plaintiff  for  ¥3,000.  The'  defendant  has  ap- 
pealed. 

It  appears  that  prior  to  February,  1908, 
the  respondent  owned  120  acres  of  timber 
land  In  the  state  of  Oregon.  The  appellant 
was  engaged  In  the  real  estate  business,  and 
owned  some  land  near  Kennewlck,  in  this 
state.  The  respondent  had  been  In  the  em- 
ploy of  the  appellant.  He  had  offered  to  ex- 
<^ai%e  his  land  In  Or^on  to  the  appellant 
for  certain  land  then  owned  by  the  appel- 
lant; but  this  offer  was  refused.  The  re- 
spondent thereupon  requested  his  father-in- 
law,  one  L.  H.  WiUcuts,  residing  In  Dnlnth. 
Minn.,  to  find  a  purchaser  for  the  Or^n 
timber  land.  Mr.  Wlllcnts  entered  Into  ne- 
gotiations with  the  Weyerhauser  Timber 
Company,  which  maintained  an  oflBce  at  CIo- 
quet,  Minn.,  which  negotiations  resulted  in 
an  offer  of  $2,000  by  that  company  for  the 
land.  Whereupon  Mr.  WlUcuts  sent  a  mes- 
sage to  the  respondent  by  the  Western  Union 
Telegraph  Company,  as  follows:  "Duluth, 
Minnesota,  Februory  19,  1908.  C.  H.  Delgh- 
ton,  Keunewick,  Washington.  Weyerhauser 
offers  two  thousand  for  the  land.  What 
shall  I  do?  L.  M.  Willcuts."  This  telegram 
was  received  at  Kennewlck  on  the  day  of  its 
date.  It  was  sealed  in  an  envelope  and  deliv- 
ered to  the  appellant  who  said  be  was  going 
out  to  where  the  respondent  lived  and  would 
deliver  the  message  to  him.  The  appellant 
neglected  to  deliver  the  telegram  to  the  re- 
spondent and  on  the  next  day  after  Its  re- 
ceipt without  Informing  the  respondent  about 


the  message,  entered  Into  neeotlatSona  with 
him  whldi  reralted  in  the  exdutcge  at  the 
respondents  timber  land  to  the  anidlant  tor 
lauds  near  EiennewldE,  which  the  Jury  fouod 
to  be  of  the  valne  of  about  ^600.  The  evi- 
dence tended  to  abow  that  the  respondent's 
timber  land  at  that  time  was  worth  93<000. 
After  the  exchange  had  been  made  and  deeds 
passed,  the  respondent  learned  that  the  tele- 
gram had  been  sent  and  deliver^  to  the  ap- 
pellant who  explained  tliat  he  had  forgotten 
the  ree^pt  of  the  message.  Tbenalter  the 
respondent  desired  to  rescind  the  contract 
and  offered  to  reconv^  the  land  received 
from  the  appelant ;  but  the  latter  refused  a 
resdsBlon.  After  ttie  an>ellant  had  acquired 
the  respondent's  land,  he  sought  to  commu- 
nicate witli  the  W^ertianser  Company  at 
Duluth;  hut  tliat  compAny  had  no  office  at 
that  place. 

It  Is  argued  appellant  that  the  conrt 
should  have  directed  a  verdict  for  the  ai^l- 
lant  While  there  was  no  direct  evidence 
that  the  appellant  opened  the  telegram  or 
knew  the  contents  of  it  the  drcnmstances 
are  felrly  conduslve  that  he  did  so.  He  had 
a  short  time  prior  refused  to  consider  an  of- 
fer of  exchange  for  the  timber  land.  The 
next  day  after  the  telegram  was  delivered 
to  him,  he  proposed  an  exchange.  He  did 
not  deliver  the  telegram  until  after  the  ex- 
change was  completed.  Thereafter  he  soofi^t 
to  communicate  with  the  Weyerhauser  Com- 
pany at  Duluth  where  that  company  had  no 
ofBc&  The  t^gram  was  sent  from  Duluth, 
and  tiiere  was  nothing  on  the  outside  of  the 
envelope  indicating  where  It  was  sent  from. 
These  are  drcnmstances  which  the  Jury  had 
a  right  to  consider,  and  whldi,  with  other 
facts  In  the  case,  are,  we  think,  sufficient  to 
sustain  a  finding  that  an>eUant  had  opmed 
the  telegram  and  learned  its  contents. 

It  is  also  argued  that  the  court  erred  In 
its  inatmctlon  to  the  Jury  to  the  eflCeet  that 
the  measure  of  damages  was  the  dlflo^nce 
between  the  value  of  the  land  given  and  the 
value  of  the  land  received,  at  the  date  of  liie 
exchange.  Appellant  contends  that  the  court 
should  have  instructed  that  the  measure  of 
damage  was  the  difference  between  the 
amount  of  the  offer  of  the  Weyerhauser  Com- 
pany, viz.,  $2,000,  and  the  value  of  the  laud 
received  by  the  respondent  The  respond- 
ent however,  had  not  offered  the  laud  at 
that  price.  He  was  not  bound  to  accept  the 
offer  which  was  made  to  him.  He  mif^lit 
have  refused  that  offer.  The  proof  teudiMl 
strongly  to  show  that  the  land  was  worth 
$3,000  at  that  time,  and  that  it  would  have 
been  purdiased  by  the  Weyerhauser  Com- 
pany at  the  latter  figure;  This  was  there- 
fore the  value  of  the  land.  While  the  stat- 
ute under  which  the  action  was  brought  Is 
a  penal  statute,  and  should  he  strictly-  con- 
strued, as  appellant  argues,  it  provides  that 
the  party  injured  shall  recover  trebl«  danv 
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ages  *for  all  loss  and  damage,  snatalned  hj 
reason  of  such  wrongful  act"  Ballinger's 
Ann.  Codes  ft  St  f  7839  (Pierce's  Code,  | 
101^.  The  IoB8  snstalned  Is  plainly  the  dif- 
ference betwem  the  value  of  tbe  land  gtran 
and  that  of  the  land  lecelTod,  irrespectlTe 
of  the  tentative  offer  made.  The  parties 
were  not  dealing  at  arm's  length.  If  the 
appellant  knew  the  conteate  of  the  telegram, 
which  we  must  assmne  to  be.  tbe  feet,  he  was 
in  possession  of  Information  wbi^  of  right 
belonged  to  the  respondent  uid  wtaldi  re- 
spondent had  a  rl^t  to  know  before  the 
trade  was  made.  The  appellant  wrongfully 
withheld  this  information  and  deceived  the 
respondent,  and  thereby  consummated  a 
trade  which  could  not  otherwise  nave  been 
made.  He  appreciated  that  fact  and  wrong- 
fully used  It  to  his  advantage.  If  tbe  in- 
formation contained  in  tbe  telegram  bad  been 
given  to  respondent  before  tbe  trade  was 
consummated,  then  the  parties  would  have 
condoded  the  contract  at  arm's  length.  But 
this  was  not  done,  and  appellant  cannot  now 
be  beard  to  say  that  he  and  respondent  dealt 
at  arm's  length.  He  was  clearly  guilty  of 
fraud  and  deceit 

It  is  also  argued  that  tbe  court  erred  in 
not  granting  a  new  trial,  because  one  of  the 
respondent's  counsel  during  tbe  trial  held  a 
conversation  with  one  of  the  Jurors.  This 
conversation  appears  to'  bave  occurred  In  the 
presence,  If  not  within  hearing,  of  appel- 
lant's counsel,  in  a  public  place,  and  no  ref- 
erence was  made  to  this  case  in  such  con- 
versation. While  such  practice  is  not  to  be 
commended,  we  think  the  trial  court  did  not 
abuse  its  discretion,  and  therefore  did  not 
err,  in  denying  tbe  motion  on  this  ground. 

We  find  no  error  in  the  record,  and  tbe 
judgment  Is  therefore  affirmed. 

BUDEiy,  G.  J.,  and  PARKER.  GROW, 
and  DUNBAR,  JJ.,  concur. 


STATE]  V.  HAQIMORI. 
(Supreme  Oonrt  of  Washington.  Mardi  21, 

mo.) 

1.  MuniOIFAX.  OOBPOUtlORS  (I  591*)— Pow- 
■U—OBDIITAnCBI. 

Under  Ballinger's  Ann.  Codes  &  St.  |  938 
(Pierce's  Code,  i  8488),  authorizing  cities  to 
pass  ordinaoces  not  in  c<»iflict  with  the  Con- 
stitntiaii  and  laws,  to-  fix  tbe  pimisbment  b; 
fine  not  over  $300  or  imprisonment  not  over 
three  months,  or  both,  for  violation'  of  any  or- 
dlnance,  and  to  make  all  such  ordinances  not 
Incmristent  with  the  Conatitution  and  laws  aa 
mi^t  he  deemed  expedient  for  the  peace,  good 
government  and  welfare  of  the  corporation,  etc., 
a  city  may  adopt  an  ordinance  punishing  by 
fine  not  over  $300  or  by  impriBOoment  not  over 
tiiree  months,  or  both,  any  lessor  of  any  gam- 
bling hoDse,  though  tbe  general  law  makes  such 
act  punishable  by  a  fine  not  exceeding  $100. 

[Ed.  Note.— For  other  cases,  see  Uunidnal 
CoIpo^ltlon^  Cent.  Dig.  91  1316-1818^  1820, 
1327-1829;  Dec.  Dig.  {  S94.*] 


2.  Cbihinai.  liAw  (S  00*>— OEDiirAnoBS— Vio- 

UTIONS— JtrBtSDICTIOR. 

Under  Ballinger's  Ann.  Codes  &  St.  S  938 
(I^erce'e  Code,  §  348S).  authorizing  cities  to 
punish  by  fine  not  exceeding  $3(>0  or  by  impris- 
onment not  exceeding  three  months,  or  both, 
violatioiu  of  ordinancea,  and  section  962  &i)OS), 
^ving  police  Justices  jurisdiction  over  offensps 
againn  any  ordinance,  and  section  4G83,  as 
amended  by  Laws  1901,  c.  35,  giving  justices 
of  the  peace  jurisdiction  over  offenses  punish- 
able by  fine  not  exceeding  $100  or  imnriaon- 
ment  not  exceeding  33  days,  a  police  justice, 
thou^  having  no  greater  Jurisdiction  than  a 
jnstice  of  the  peace,  has  jurisdiction  to  try  any 
violation  of  an  ordinance  imposing  a  fine  not 
exceeding  $300  or  Imprisonment  not  exceeding 
three  months,  or  both,  since  tbe  limitation  on 
the  extent  Of  the  fine  and  imprisonment  In 
connection  with  ordinance  cases,  is  omitted  from 
section  46S3  by  tbe  amendment  of  1901,  and 
since  cities  are  given  power  to  provide  for  a 
greater  punishment,  and  since  the  law  contem- 
plates that  prosecutions  of  all  violations  of  city 
ordinances  shall  be  before  a  police  justice  or  a 
justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Criminal  lAW, 
Dec.  Dig.  S  90.*] 

3.  CsnnwAL  Law  {|  00*)— JuRisnicnoif  of 

JuancEa — CoNBTrruriONAL  Peovibions. 
Under  Coast,  art.  4,  fS  0,  10,  providing 
that  luatires  of  the  peace  shall  have  jurisdic- 
tion in  all  cases  of  misdemeanor  not  otberwifie 
provided  by  law,  and  that  such  jurisdiction  aball 
not  trench  on  the  Jurisdiction  of  superior  courts, 
misdemeanor  oases  may  be  placed  within  the 
jurisdiction  tx  justices  of  the  peace  or  other 
courts. 

[Ed.  Note.— For  other  eases,  see  Crimbia]  Law, 
Dec.  Dig.  §  90.*] 

4.  Municipal  CoBpoaATiONS  (8  642*)- Vio- 
lation or  ORDlNANCEa  — ApPEAl.e  — JUHIS- 
DimoN  OP  CouBT  ON  Appeal. 

The  superior  court  trying  ae  novo  a  pros> 
ecutioo  for  a  violation  of  a  municipal  ordinance 
on  appeal  from  a  conviction  In  a  police  court, 
proceeds  with  the  case  aa  though  it  had  com- 
menced in  the  superior  court  and  on  convict- 
ing accused  it  renders  Judgment  on  that  convic- 
tion without  reference  to  the  oonvIctloD  In  the 
police  court  and  It  may  impose  a  greater  flue 
than  waa  imposed  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Dec.  Dig.  !  642.*] 

Departm^t  2.  i^peal  from  Superior 
Court  Kitsap  County;  JfOm  B.  Yakey, 
Judge. 

S.  Hagimori  was  convicted  of  violating  an 
ordinance  of  tbe  City  of  Bremerton,  and  he 
appeals.  Affirmed. 

Peters  ft  Cur,  for  appellant  John  A. 
Best,  Jr.,  for  the  State. 


PARKER,  J.  This  is  a  prosecution  by  the 
city  of  Bremerton  for  a  violation  of  one  of 
Its  ordinances.  The  ordinance  provides: 
*  •  Any  •  *  *  lessor  of  any  gam- 
bling house,  or  any  place  where  gambling  Is 
carried  on  or  permitted,  shall  be  fined  In  any 
sum  not  exceeding  three  hundred  dollars,  nor 
less  than  ten  dollars,  or  imprisoned  in  the  town 
Jail  not  exceeding  three  months,  or  both  said 
fine  and  Imprisonment  •  *  * "  The  de- 
fendant was  charged  with  the  violation  of  this 
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onUnance,  and  upon  conTlcdon  before  the  po- 
lice Justice  of  the  city  wag  fined  flOO,  from 
whlcti  he  appealed  to  the  superior  court  for 
Kitsap  county.  Upon  a  trial  de  novo  In  the 
aaperlor  court  he  was  again  ccoivlcted  and 
fined  %lSX>f  from  which  he  taaa  appealed  to  this 
court 

As  we  understand  the  eereral  ctmtentlona 
of  learned  coansel  for  appellant,  they  may  be 
reduced  to  the  following:  (1)  That  the  ordi- 
nance Is  void ;  09  that  the  police  Justice  was 
without  Jurisdiction;  and  (3)  tiiat  the  su- 
perior court  In  no  event  had  Jurisdiction  to 
fine  appellant  a  greater  anm  than  he  was 
fined  by  the  police  Justice. 

It  Is  argued  that  the  ordinance  is  void  be- 
cause it  provides  for  the  punishing  of  the  do- 
ing of  acta  which  are  punishable  under  the 
general  law  of  the  stat&  We  are  dted  to 
section  7261,  BalllngWs  Ann.  Codes  &  St 
(Pierce's  Cod^  |  17SS).  where  substantially 
the  same  acts  are  made  punishable  by  a  fine 
not  exceeding  $100.  The  power  of  dtles  of 
the  third  class,  to  whidi  class  BmnOTton  be- 
loi^>  to  enact  ordinances  of  this  nature,  is 
found  in  Balllnger^  Ann.  Codes  &  St,  as 
follows:  "Sec  988.  The  cltr  council  of  such 
dty  shall  have  pown :  <^  To  pass  tndlnan- 
ces  not  in  conflict  with  the  Ccmstltutlon  and 
laws  of  this  state  or  of  the  United  States ; 
*  *  *  (16)  to  impose  fines,  penalties  and 
forfeltorea  for  any  and  all  violations  of  wdl- 
nances,  and  for  any  breach  or  violation  of 
any  ordinance  to  fix  the  pmalty  by  fine  or 
imprisonment,  or  both,  but  no  audi  fine  shall 
exceed  three  hundred  dollars  nor  the  t&m  of 
such  Imprisonment  exceed  the  term  of  three 
months ;  *  *  *  (21)  to  make  all  such  or- 
dinances, by-laws,  Tules,  r^rnlatlons  end  res- 
olutlmiB,  not  Inconsistent  with  the  Constitu- 
tion and  laws  of  the  state  of  Washington,  as 
may  be  deemed  es^edlent  to  maintain  the 
peace,  good  government  and  welfare  of  the 
corporation  and  Ite  trader  commerce  and 
manof actures,  and  to  do  and  perform  any 
and  all  other  acts  and  things  necessary  or 
proper  to  carry  out  the  provisions  of  this 
chapter,  and  to  exact  and  enforce  within  the 
limits  of  such  dty  all  other  local,  police^ 
sanitary  and  other  relations  as  do  not  con- 
flict with  general  laws.**  Pierce's  Code,  | 
84S8.  We  think  by  Uiis  grant  of  power,  un- 
der our  former  decisions,  the  dty  was  au- 
thorized to  «iact  this  ordinance^  notwith- 
standing It  made  punishable  certain  acts 
which  are  also  punishable  under  the  gmeral 
law  of  the  state,  and  that  the  dty  was  not 
required  to  make  the  punishment  within  the 
limit  of  that  prescribed  the  general  law. 
It  could  fix  the  punt8bm«it  at  any  amount  of 
fine  or  term  of  imprisonment  wi^ln  the  lim- 
its prescribed  by  subdivision  16  above  quot- 
ed. Seattle  v.  Chin  Let,  19  Wash.  38,  62 
Pac.  324;  Seattle  v.  MacDooald,  47  Wash. 
208,  91  Pac.  952,  17  L.  R.  A.  (N.  S.)  49.  The 
only  conttaition  here  made  la  that  the  sub- 
lect-matter  of  this  ordinance  was  outside  at 


the  ordinance  making  power  of  the  dty,  bo* 
cause  of  the  state  law  np(m  the  siAjedv 
not  that  it  would  be  outride  tlie  ptdlce  pow- 
er of  tbe  dty  under  the  general  grant  of 
power  above  qnoted  In  the  absence  of  the 
state  law  making  such  acts  punishatfle. 

It  is  furthw  oontmded  that  the  police 
Justice  bad  no  Jurisdiction  to  entertain  a 
prosecution  under  this  ordinance^  because 
the  extrdne  punishment  therein  prescribed 
was  beyond  his  Jurisdiction.  The  argument 
proceeds  upon  Ow  theory  tiiat  tbe  Jurisdic- 
tion of  ft  police  Justice  and  tlie  Jnrisdicti(Hi 
of  a  Justice  of  the  peace  wer^  at  the  time  <tf 
the  prosecution,  amcurzmt  and  equal  so  far 
as  prosecutions  und«r  dty  ordinances  were 
concerned.  We  refer  to  tbe  JnrisdictlcHi  of 
Justices  of  the  peace  as  it  existed  at  that 
time,  because  since  then,  by  chapter  98;  p. 
377,  Laws  1000,  the  Jnrisdlctl(m  of  Justices 
of  the  peace  bas  been  dunged.  The  Juris- 
dictl<m  of  police  Justices  wliidi  is  defined  by 
sectiou  0^  Ballingar's  Ann.  CSodes  &  St 
(Pierce's  Code.  |  8008),  and  the  Jurisdiction 
of  Justices  ct  tha  peace  existing  at  the  time 
of  this  prosecution,  were  ddined  by  section 
4688,  BaIIii«er*8  Ann.  Oodm  ft  St,  as  amend* 
ed  by  chapter  85.  p^  84,  Laws  1901.  These 
provisions  Imd  support  to  the  view  that  the 
extoit  of  the  Jurisdiction  of  p(Aice  Justices 
and  Justices  of  the  peace  was  the  same  as  to 
prosecutions  tmder  dty  ordinances.  We  will 
thwtfote  assume^  without  deddii^  that  to 
be  the  cas^  and  that  chapter  35,  pl  34,  Laws 
1901,  contix»IIed  the  extent  of  that  Jnriadlfr 
tlon.  It  is  there  provided:  "That  aection 
4688  of  Ba!lllnger*B  Annotated  Statutes  and 
Ck>des  of  Wariilngton,  relating  to  the  crimi- 
nal Jurisdiction  of  Justices  of  ttie  peace,  be 
and  is  taerdiy  amended  to  read  as  follows: 
Section  4683.  The  Jurisdiction  ct  Justices  at 
the  peace  in  criminal  prosecutions  shall  be 
coextensive  with  thdr  respective  countlea, 
and  th^  «han  have  concurrent  Jurisdiction 
with  the  superior  courts  in  all  mlademean* 
ors,  but  in  no  event  shall  th^  Impose  a  flne 
to  exceed  one  hundred  ddlars,  or  sentence 
a  porecHi  to  Jail  for  a  pwtod  longer  then  tblr* 
ty-three  days,  and  where  the  offense  is  one 
that  is  punishable  by  both  a  flne  and  Imprls* 
onment  the  period  of  Imprisonment  at  the 
rate  of  three  ddlars  per  day  fOr  each  day  of 
the  sentMice  and  the  flue,  shall  not  together 
exceed  one  hundred  dollara  but  if  any  flne 
imposed  is  not  paid  with  coetM,  Ouea  the  per- 
8tm  shall  be  imprisoned  until  audi  flne  and 
coBta  are  paid  at  the  rate  of  three  dollars 
per  day  for  eadi  day  conflned  and  the  Jus- 
tices of  the  peace  shall  have  Jurisdiction  over 
all  criminal  cases  coming  undo:  any  dty  o^ 
town  ordinance." 

It  is  argued  that  this  amendment  Undts 
the  power  of  Justices  of  the  peace  to  punish- 
ment by  fine  not  exceeding  flOO  or  imprison- 
ment not  exceeding  33  days  In  cases  of  this 
kind.  Tble  argument  la  somevriiat  plausible 
when  we  look  only  to  the  prorisloDS  at  that 
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amoadment;  but  Iqr  retorlnf  to  aectl<Hi 
4683,  wUcli  te  tlwOby  amended,  ve  find  that 
Its  condndliv  words  conferred  Jurisdiction 
upon  Jtutloei'of  the  peace,  "over  all  criminal 
cases  coming  nndor  any  dty  or  town  ordi- 
nance," and  on  conviction  shall  have  power  to 
flne  the  person  so  offending  tn  any  som  not 
exceeding  $100.  It  wlU  be  noticed  this  lim- 
itation xtpon  the  extent  of  ttie  flne  and  Im- 
prisonment in  connection  with  ordinance 
cases  la  omitted  from  the  amendmoit  This 
drcnmstance,  together  with  the  Act  that 
cities  of  this  daas  were  clearly  given  power 
to  provide  for  a  greater  punishment,  and  the 
fact  that  die  law  contemplated  the  proseco- 
tion  <^  all  violations  of  city  ordinances  di- 
ther before*  police  justice  or  a  Justice  oC  the 
peace,  leads  us  to  conclude  that  the  limita- 
tions found  in  the  part  of  the  amendment  of 
1901  preceding  the  giving  of  Justices  Juris- 
diction over  cases  coming  under  dty  ordi- 
nances without  qnallflcBtion.  does  not  apply 
to  their  Jurisdiction  tn  sudi  dty  ordinance 
cases. 

It  is  soggested  that  this  construction  has 
the  effect  of  r^Aerlng  the  Jurisdiction  of 
Justices  of  the  peace  more  attended  than 
contonplated  by  the  Constitution,  and  makes 
that  Jurisdiction  trench  upon  the  Jurisdiction 
at  superior  courts ;  It  being  provided  by  sec- 
tion 10,  art  4,  of  the  Constitution  that  such 
Jurisdiction  "shall  not  trench  upon  the  Jurls- 
dictkm  of  superior  or  otbw  courts  of  rec- 
ord." We  do  not  tliink  this  trenches  upon 
Jnrlsdictlott  of  superior  coorts,  since  this  of- 
fense In  no  event  Is  more  than  a  misdemean- 
or, and  superior  conrts  are  not  glvw  «du- 
sive  Jorlsdlctlfm  in  cases  of  mlsdttneanor. 
Section  6,  art  4,  of  the  OonstitatlQn  provides 
that  they  shall  have  Jurisdiction  "In  all  cases 
of  misdemeanor  not  otherwise  provided  for 
by  law,"  thus  dearly  contemplating  that  mis- 
demeanors might  be  placed  within  the  Juris- 
diction of  Justices  of  the  peace  or  other 
courts.  We  are  of  the  opinion  that  the  po- 
lice Justice  was  not  without  Jurisdiction, 
evoi  conceding  his  Jurisdiction  could  not 
have  been  greator  than  that  of  a  Justice  of 
the  peace. 

It  was  finally  contended  that  the  superior 
court  did  not  have  power  to  fine  the  defend- 
ant a  greater  sum  than  he  was  fined  by  the 
police  Justice.  We  think.  In  view  of  the  fact 
that  our  law  clearly  contonplates  a  trial  de 
novo  In  the  superior  court  upon  an  appeal 
taken  from  a  conviction  b^ore  a  police  jus- 
tice or  justice  of  the  peace,  tbls  contention  is 
not  well  founded.  Upon  such  a  trial  In  the 
superior  court  that  court  proceeds  with  the 
case  as  though  it  were  commenced  ther& 
The  qaestlon  la  not  one  of  errors  axnmitted 
in  the  justice  court  but  there  is  Involved  only 
the  qfuestlon  of  the  defmdant's  guilt  or  Inno- 
cence, and.  If  convicted,  the  superior  court 
renders  Judgment  upon  that  conviction,  not 
upon  the  conviction  had  in  the  Justice  court 


We  cancTode  that  the  Judgment  should  be- 
affirmed. 

It  Is  so  ordered. 

MOUNT,  OEIOW,  and  DUMBAB,  JJ.,  con- 
cur. 


PETERSON  V.  LONE  LAKE  LUMBER  CO, 

(Snpreme  Court  of  Washington.   March  28, 
1910.) 

1.  Appial  AMD  Erbob  (»  205,  694*)— Find- 
ings—Con  cLUSi  VEN  ESS. 

In  the  absence  of  any  evideoce  or  excep' 
tlons,  the  findinRS  of  the  trial  court  are  con- 
closive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1536-1551,  2910;  Dec. 
Dig.  H  260^  eM.'^ 

2.  Appbai.  and  Ebbob  (S  293*)  —  Review  — 
Waiveb. 

One  satisfied  with  the  findlogs  waives  no 
rt^ta  by  falling  to  move  for  a  new  trial,  but 
is  entitled,  on  appeal  from  the  judgment,  to 
have  the  proper  judgment  entered  on  the  find- 
ings made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error,  Dec.  Dig.  I  298.*] 

D^rtment  2.  Appeal  from  Superior 
Court  Island  County ;  Lester  B.  Still,  Judge. 

Action  by  E.  E.  Peterson  against  the  Lon& 
Lake  Lumber  Company.  From  the  Judgment 
plaintiff  appeals.  Reversed  and  remanded^ 
with  Instructions. 

Wlllett  Wlllett  &  Oleson,  for  appellant. 
Cooley  8e  Horan,  for  respondent 

CROW,  J.  Actl<m  by  B.  B.  Peterson  against 
the  Lone  Lake  Lumber  Cm^mny,  a  corpora- 
tion, to  recover  damages  for  breach  of  a  con- 
tract The  trial  court  In  substance  found: 
That  the  plalntifl,  being  the  owner  of  1,500,- 
000  feet  of  standing  timber,  entered  into  the 
following  written  contract  with  the  defend- 
ant: "This  agreement  made  and  entered 
Into  this  the  14th  day  ct  January,  1907,  by 
and  between  B.  B.  Peterson,  party  of  the 
first  part  and  the  Ixme  Lake  Lumber  Com- 
pany,  a  corporation,  party  of  the  second  part 
WItnesseth:  That  the  said  party  of  the  first ' 
part  agrees  to  wHl  to  the  party  of  the  second 
part  all  his  timber  now  standing  and  lying 
on  section  five  (5),  twp.  20.  R.  3  east  W.  M., 
being  In  Island  county,  state  of  Washington, 
to  be  delivered  at  the  mill  in  Island  county, 
belonging  to  said  party  of  the  second  part  at 
the  rate  of  one  hundred  fifty  thousand  (150,- 
000)  feet  per  month  at  the  price  of  six  dollars 
($6.00)  per  thousand  feet  log  scale,  to  be  de- 
livered at  the  mill  of  said  party  of  the  second 
part  In  Island  county,  state  of  Washington; 
and  the  said  party  of  the  second  part  agrees 
to  purchase  from  the  said  party  of  the  first 
part  the  said  timber,  and  pay  the  said  party  of 
the  first  part  therefor  edx  dollars  ($6.00)  per 
thousand  feet  delivered  at  the  mill  as  above 
stated,  said  payments  to  be  made  as  fast  as 
the  logs  are  scaled."  That  thereafter  It  was 
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agreed  between  the  parties  Oiat  It  rtioald  not 
be  necessary  tor  tbe  plaintiff  to  deliver  150,- 
000  feet  of  logs  per  month,  but  that  he  might 
deliver  that  amount  or  less,  as  needed  and  re- 
quested by  the  defendant  That  the  defend- 
ant did  not  waive  that  portion  of  the  agree- 
ment reQUlring  the  plalntlCF  to  driver  150,- 
000  feet  In  any  one  month  If  requested;  It 
being  understood  that  he  should  furnish 
monthly  all  the  defendant  could  use  In  ac- 
cordance with  the  copacitT'  of  its  mill,  up  to 
the  150,000  feet  That  from  time  to  time, 
until  November  5,  1907,  the  plalntUt  deliver- 
ed, and  the  defendant  received  and  paid  for, 
322,000  feet  of  saw  logs,  aU  that  the  defend- 
ant needed,  requested,  or  could  use  In  its 
mill.  Tbat  the  defendant  has  at  all  times 
since  refused  to  acc^t  any  further  logs,  al- 
though tbe  plaintiff  has  tendered  their  de- 
livery, and  has  been  coutioually  ready,  will- 
ing, and  able  to  perform  his  contract.  That 
tbere  Is  yet  standing  on  the  plaintiff's  land 
1,178,000  feet  of  timber,  log  scale,  which  the 
defendant  by  its  contract  agreed  to  purchase 
at  $6  per  thousand.  That  plaintiff  canaot 
obtain  in  tbe  open  market  more  than  $2  per 
thousand,  and  has  been  damaged  In  the  sum 
of  $4  per  thousand.  That  100,000  feet  of  the 
timber  has  been  cut  and  remains  npon  plain- 
tiff's land  ready  for  delivery.  That  since  the 
date  of  tbe  contract  the  plaintiff  has  sold  his 
land,  bat  has  reserved  the  timber  standing 
thereon,  and  has  made  a  contract  to  have  all 
of  said  timber  cut  and  delivered,  at  bis  op- 
tion, at  the  mill  of  the  defendant  corporation, 
under  auch  terms  and  conditions  that  tbe 
total  cost  of  tbe  timber  delivered  at  said  mill 
to  the  plaintiff  would  be  95  i>er  thousand. 
Upon  tbese  findings  a  final  decree  was  en- 
tered, whereby  it  was  ordered  that  the  plain- 
tiff deliver  to  the  defendant  corporation  tbe 
100,000  feet  of  saw  logs  now  cut  and  lying 
npon  tbe  land,  and  that  the  defendant  pay 
plaintiff  $6  per  thousand  therefor.  Tbe  plain- 
tiff has  appealed. 

The  reqmndent  has  moved  to  dismiss  the 
-appeal  for  the  reason,  as  it  contends,  that  the 
appellant  has  not  printed  in  his  brief  all  of 
tbe  findings  of  fact  and  conclusions  of  law. 
The  appellant  has  sufiSelently  complied  with 
the  rule  of  this  court  in  the  matter  of  print- 
lug  the  findings  and  conclusions.  The  mo- 
tion is  denied. 

No  exceptions  to  tbe  findings  were  taken 
by  either  party.  The  only  question  before  us 
Is  whether  they  sustain  tbe  final  judgment 
and.  If  not,  wbat  Judgment  should  be  now 
ordered.  There  Is  no  theory  ni>on  which  the 
Judgment  of  the  trial  court  can  be  sustained. 
The  respondent  admits  It  to  be  erroneous,  but 
contends  that  it  cannot  be  reviewed  on  this 
appeal,  for  tbe  reason  that  tbe  appellant  did 
not  file  a  motion  for  a  new  trial,  calling  at- 
tention to  the  errors,  and  affording  the  trial 
Judge  an  oi^rtnnity  to  correct  the  same, 
and  that  In  any  event  this  court  cannot  order 


any  other  final  Judgment  but  that  It  wHI 
miy  grant  a  new  trlaL  In  the  absence  of 
any  evidence  or  exceptions,  the  flndfaiffi  are 
conclusive.  No  reason  exists  for  awarding  a 
new  trial,  at  which  evidence  would  be  i^ln 
offered,  and,  as  we  must  assume,  tbe  same 
facts  wonid  be  found.  The  appellant  being 
satisfied  with  the  findings,  has  waived  no 
rights  by  falling  to  move  for  a  new  trial. 
He  now  asks,  and  Is  entitled  to  have,  the 
proper  Judgment  entered  npon  the  findings 
made.  It  appears  that  It  will  cost  appellant 
f  5  per  thousand  to  cut  the  timber  and  deliver 
It  at  the  respondent's  mill,  where  he  was  to 
receive  f  0  per  thousand.  His  actual  damages, 
therefore,  were  $1  per  thousand  for  1,178,000 
feet  amountlug  to  $1,178.  Although  tbe 
court  stated  that  his  damage  was  f4  per 
thousand,  we  regard  tbat  stat^ent  as  an  un- 
warranted conclusion  of  law,  and  not  a  find- 
ing of  fact  Tbe  specific  facta  found  are  tbat 
after  making  his  contract  with  respondent 
upon  which  this  action  is  based,  the  appel- 
lant entered  into  another  contract  presum- 
ably with  some  third  party,  by  which  he 
agreed  to  pay  |5  per  thonsand  for  the  cutting 
and  delivery  of  the  logs  at  respondent's  mill. 
Had  respondent  accepted  tbe  entire  1,500,- 
000  feet  of  logs.  It  Is  evident  that  app^- 
lant's  profits  would  have  been  (1  per  tboo- 
saud  and  no  more. 

The  trial  Judge  made  other  findings  per- 
taining to  certain  expenses  incurred  by  the 
appellant;  but  we  have  not  stated  them,  for 
the  reason  tbat  such  expenses  were  to  be 
assumed  by  tbe  appellant  blmself  In  perform- 
ing his  contract  and  bis  right  to  recover  any 
damages  on  account  thereof  Is  foreclosed  by 
his  recovery  of  the  damages  which  we  now 
allow. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  Judg- 
ment in  favor  of  the  appellant  for  yi*17& 

RUDKIN,  O.  J.,  and  DUNBAE,  MOUNT, 
and  FABKER,  JJ.,  concur. 


STATU  V.  DEiCHUANN. 

(Supreme  Oimrt  of  Waabington.  March  S5, 
1010.) 

1.  Phtsioians  and  Buboeoits  (I  6^ — ^Prac- 
ticing Without  License— Pbosbcution. 
Pierce's  Code,  I  6238  (Baltinger'a  Ann. 
Codes  &  St  i  3019),  provides  tbat  any  one 
practicing  medicine  without  baring  obtained  and 
filed  a  lloeose  shall  be  guUty  of  a  misdemeanor, 
that  in  all  prosecuticHia  evidence  that  defend- 
ant has  (ailed  to  file  a  license  with  the  county 
clerk  shall  be  prima  fade  evidence  tbat  he  is 
not  a  licensed  physician,  and  other  provisions 
follow  which  coastitute  roles  of  evidence.  An 
indictment  charged  that  defendant  unlawfully 
practiced  without  a  license,  in  that  he  pre- 
scribed for  a  certain  person  and  assumed  tte 
title  of  "doctor"  withoat  having  obtained  a 
license  and  withoat  having  filed  it  Held,  that 
the  Indictment  was  sufficient  thongh  all  the 
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«TldeiitIai7  pTorldoiw  of  tite  ttatnte  wen  not 
set  iotOu 

{Ed.  Note^^or  otber  etsei,  MC  PhT^dun 
and  BQiseons,  Dec.  Die.  I  6.*J 

2.  PftTSICIAITS  AnD  SUBOKONB  ^  9*)  —  EJ- 

cBicsca. 

Pierce'a  Code,  i  0289  (BalliDger'B  Ann. 
GodeB  &  St.  S  3019),  makes  it  a  misdenieanor 
for  one  to  practice  medicine  without  having 
obtained  a  license  and  filed  the  same  in  the 
oonnty  of  bis  reBidence.  Held  that,  one  conld 
not  be  convicted  of  practicing  without  a  license 
on  evidence  that  he  prescrilwd  for  a  person  in  a 
certain  county,  where  he  had  not  filed  a  liceuae, 
where  there  wai  no  evidence  that  he  wae  a 
mident  of  the  oonnty. 

{Ed.  Note^— For  other  cases,  see  Phyaldans 
and  Sargeons,  Dee.  I^.  |  &•] 

Department  2.  Appeal  from  Snperlor 
Court,  King  County ;  Mitchell  Gilliam.  Judge. 

L.  Dechmaun  was  convicted  of  practicing 
medicine  without  a  license,  and  he  appeals. 
Reversed, 

KUlUon  ft  Hoaser  and  George  Friend,  for 
appellant. 


DUNBAR,  J.  On  March  1,  1909,  the  state 
of  Washington,  by  ai^d  through  Ge'irge  F. 
Vandeveer.  prosecuting  attorney  In  and  for 
the  county  of  King,  filed  its  Information 
against  the  appellant,  the  charging  part  of 
which  is  as  follows:  "He,  said  L.  Dech- 
mann,  in  the  county  of  King,  state  of  Wash- 
ington, on  the  7th  day  of  July,  A,  D.  1909, 
did  then  and  there  willfully  and  unlawfully 
practice  medicine  without  a  license,  In  that 
he,  said  L.  Decbmann,  did  then  and  there 
willfully  and  unlawfully,  for  a  fee,  prescribe, 
direct,  and  reconnnend  for  the  use  of  one 
George  A.  Morton  certain  drugs  and  medi- 
cines for  the  treatment,  care,  and  relief  of 
certain  bodily  Infirmities  and  diseases  of  said 
George  A.  Morton,  and  did  then  and  there 
willfully  and  unlawfully  assume  the  title  of 
'doctor,'  without  first  having  obtained  from 
the  state  medical  examining  board  of  the 
state  of  Washington  a  license  therefor  as  re- 
quired by  law,  and  without  having  filed  snch 
license  or  a  certified  copy  thereof  with  the 
county  clerk  of  said  King  county,  state  of 
Washington ;  said  L.  Dechmann  not  having 
registered  In  the  ofiJee  of  the  auditor  of  said 
King  county  as  a  practitioner  of  medicine  or 
surgery,  as  provided  for  by  chapter  169  of 
the  Code  of  Washington  (18S1)  and  the  acts 
amendatory  thereof,  and  not  having,  on  said 
7th  day  of  July,  A.  D.  1908,  or  prior  thereto, 
filed  in  the  office  of  the  auditor  or  of  the 
clerk  of  said  King  county  any  copy  or  any 
transcript  of  any  such  r^stratlon  in  any 
other  county  than  said  King  coanty  In  said 
state  of  Washington."  A  demurrer  was  In- 
terposed to  this  Information,  which  was  over- 
ruled. The  cause  went  to  trial,  and  a  ver- 
dict was  rendered  In  the  case.  Judgment 
was  entered,  and  appeal  followed. 

This  Is  another  of  those  oft-recurring  cases 


where  the  state  Is  not  represented  by  the 
prosecuting  officers.  We  think  the  demurrer 
was  properly  overruled.  While  all  the  evi- 
dentiary provisions  of  the  law  are  not  set 
forth  In  the  information,  It  does  charge  de- 
fendant in  plain  language  with  willfully  and 
unlawfully  practicing  medicine  without  a  li- 
cense In  King  county,  In  the  state  of  Wash- 
ington. The  statute  provides  (section  G2S9, 
Pierce's  Code  [Balllnger's  Ann.  Codes  &  St. 
I  3019]),  that :  "Any  person  practldng  med- 
icine or  surgery  or  either  of  Its  or  their 
branches  witbin  this  state  without  first  hav- 
ing obtained  and  Bled  the  license  provided 
for  In  this  act,  or  contrary  to  the  provisions 
of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  It  Is  true  the  statute  pro- 
ceeds to  set  forth  a  great  many  require- 
ments; but  they  are  In  no  way  connected 
with,  or  made  a  part  of,  the  substantive  crime 
charged,  viz.,  practicing  medicine  without  a  li- 
cense. But  as  we  have  said  before,  and  as 
is  stated  in  plain  words  In  the  statute  Itself, 
following  the  language  Just  above  quoted: 
"In  all  prosecutions  under  the  provisions  of 
this  ac^  evidence  that  the  defendant  has 
failed  to  file  a  license  with  the  county  clerk 
as  herein  required,  shall  be  prima  facie  evi- 
dence that  the  defendant  Is  not  a  legally  li- 
censed practitioner."  Provisions  follow  which 
are  simple  rules  of  evidence,  and  In  no  sense 
a  part  of  the  crime. 

But  we  think  there  was  such  a  failure  of 
proof  In  this  case  as  will  necessitate  a  re- 
versal of  the  Judgment  There  was  proof 
that  the  defendant  had  practiced  medicine 
In  King  county,  and  that  he  had  treated  one 
George  A.  Morton,  mentioned  In  the  Infor- 
mation. There  was  also  proof  that  no  license 
had  been  filed  In  King  county.  But  there 
was  no  substantial  proof,  upon  which  a  Judg- 
ment could  be  based,  that  the  defendant  was 
a  resident  of  King  county  at  the  time  of  this 
alleged  treatment  of  Morton,  viz.,  on  the  7th 
day  of  July,  A.  D.  1909 ;  and,  under  the  law, 
the  failure  to  file  the  license  In  a  county  oth- 
er than  the  county  in  which  the  defendant 
resides  would  not  be  proof  of  the  violation 
of  the  law  or  the  commission  of  the  crime 
charged,  because  It  is  not  one  of  the  require- 
ments of  the  statute  that  the  practitioner 
should  file  the  license  In  counties  other  than 
the  one  where  he  resides,  even  though  he 
might  be  called  to  another  county  for  the 
purpose  of  practicing  his  profession  tempo- 
rarily. It  would  seem  that  It  would  have 
been  an  easy  matter,  if  such  were  the  fact, 
to  prove  by  direct  and  convincing  testimony 
that  the  defendant  was  a  resident  of  King 
county  on  the  7th  day  of  July,  1909 ;  but 
such  testimony  was  not  produced,  and  all 
the  positive  testimony  that  there  Is  In  the 
record  Is  to  the  effect  that,  at  that  particular 
time,  the  defendant  was  a  resident  of  Sno- 
homish county. 

For  this  reason  the  Judgment  will  be  re- 
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Toned,  oDd  tiie  court  Instrncted  to  grant  ap- 
pdlant'8  cballence  to  the  infficleiicr  of  tbe 
evidence. 

BUDKIN,  C.  J.,  and  PABB3!B,  MOU^'T, 
and  GROW,  JJ.,  concur. 


GOSHERT  et  al.  t.  C3TT  OF  SEAfFFLB  et  al. 
(Supreme  Ooart  ot  Washington.  March  24, 
1910;)  ' 

1.  MUKICIPAI,  GOBFOBATIONB  (|  237»)— COH- 

TBACis— Notice  foe  Bids— Vauditt. 
Seattle  Caty  Charter,  art  6,  {  14,  pro- 
vides that,  before  lettinff  a  city  cootract,  the 
board  of  public  works  Bhalt  caase  a  notice  to 
be  pnblisfaed,  inviting  sealed  proposals,  "the 
plans  and  speciticationB  whereof  must,  at  the 
time,  he  on  file  in  the  office  of  the  secretary  of 
the  board,  subject  to  public  inBpecti<Hi."  HeU^ 
that  where  the  equipment  of  an  automatic  fire 
aiaim  central  office  for  a  city,  as  desigued  by 
tbe  city  electrician,  was  authorized  hy  ordi- 
nance, a  subsequent  notice  to  bidders,  after  a 
call  for  bids  had  been  published,  which  abro- 
gates the  specifications,  and  establishes  In  lieu 
thereof  an  equipment  which  the  t>oard  and  cfty 
electrician  may  deem  adequate,  renders  tbe  bids 
for  the  contract  and  all  subsequent  proceedings 
void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
C^oraUons,  Cent  Dig.  IS  668,  670 ;  Dec  Dig. 

2.  Municipal  GoBPoaATioNs  <S  903*)— Rs- 

STBAININQ    MDRICIPAL    COETTBACr  —  WHO 

Mat  Sub. 

Resident  taxpayers  may  maintain  a  suit  to 
restrain  a  city  and  its  board  of  public  works 
from  the  execution  of  an  illegal  city  contract, 
though  an  unsuccessful  bidder  for  the  contract 
caused  the  suit  to  be  commenced,  and  will  de- 
fray tbe  expenses  thereof. 

[Ed.  Note. — For  other  canes,  see  .Municipal 
Corporations,  Cent  Dig.  {  2150:  Dec.  Dig.  i 
993.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  John  F.  Main,  Judge. 

Action  by  C.  S.  Goshert  and  others  against 
the  City  of  Seattle  and  A.  V.  Bouillon  and 
others,  constituttug  the  Board  of  Public 
Works  of  such  city.  Defendants  had  judg- 
ment, and  plaintiffs  appeal.  Reversed. 

Todd,  Wilson  &  Thoi^rlmeon,  for  appd- 
lants.  Scott  Calhoun,  Bruce  C.  Shorts,  and 
Harold  Preston,  for  respondents. 

GOSE,  J.  Tbe  plaintiffs,  taxpayers  and 
residents  of  the  city  ot  Seattle,  commenced 
this  action  for  tbe  purpose  of  enjoining  tbe 
city  and  Its  board  of  public  works  from  en- 
tering into  a  contract  wltb  the  Star  Electric 
Company  for  fnmlsbtng  the  city  with  equip- 
ment for  a  fire  alarm  central  office.  Prior  to 
tbe  trial  of  tbe  case,  certain  otber  taxpayns 
were  permitted  to  Intervene  as  plaintiffs. 
After  a  bearing  on  tbe  meritfl^  judgment  was 
entered  dismissing  the  case  and  taxing  tbe 
costs  to  tbe  plaintiffs  and  the  Interreners. 
Tbe  correctness  of  tbe  Judgment  Is  challenged 
by  this  appeal. 

In  January,  1008,  tbe  city  of  Seattle  paaaed 


an  ordinance,  section  1  of  which  provides: 
"That  tbe  board  of  public  works  be  and  it  is 
henlbj  antborised  and  directed  to  award  a 
contract  for  tbe  eqn^^ment  of  a  Hian^iiBi  and 
automatic  fire  alarm  central  office  for  the  city 
ot  Seattle;  said  coitral  office  equipment  to 
have  a  capacity  of  not  less  than  forty  box 
circuit,  ten  Joker  and  ten  gong  tdrcoits,  all 
as  designed  and  specified  by  the  city  electri- 
cian." ^niraeafter  tbe         electrician  pre- 
inred  the  specifications,  and  ffied  them  with 
the  secretary  of  tbe  board  of  public  works. 
Thereafter,  and  on  May  7.  1008,  tbe  board 
published  a  call  for  bids  to  be  received  up  to 
May  26, 1908.  On  May  10th  a  representative 
of  the  Star  Electric  Conq»any  called  upon  tbe 
chairman  of  tbe  board,  and  represented  that 
his  company  could  not  bid  upcm  tbe  specifica- 
tions as  prepared  and  ffied.   lliereupon  the 
board  Issued  and  mailed  to  all  tbe  parties 
who  later  submitted  bids  the  following  notice 
omitting  signature:  "May  20th.  190&  Office 
of  the  Board  of  Public  WoAs.   Notice  to 
Contractors  and  Dealers  in  Fire  Alarm  Aeh 
paratns.    Beferrlng  to  tbe  notice  to  con- 
tractora  and  dealera  in  fire  alarm  apparatus 
first  published  by  order  of  the  board  of  pub- 
lic works  under  date  of  May  7tb,  1008^  adver* 
tising  that  sealed  proposals  will  be  received 
by  tbe  aecretary  of  said  board  ap  to  U  o'dodc 
a.  m.,  Tuesday,  May  26th,  1908,  for  farnteb- 
ing  tor  use  ot  the  fire  department  ot  the  city 
ot  Seattle  certain  f^paratns  tbovln  describ- 
ed. RefoTlng  also  to  the  spedflcatlons  issued 
by  the  dty  electrician  under  date  ot  May 
5th,  1908,  under  Utl^  'Specifications  tm  Fire 
Alarm  Office  Eqnlpment  for  the  City  of  Seat- 
tle.*   It  appearli^  now  from  tiie  Inquiries 
made  to  this  board  that  there  may  be  misun- 
derstanding on  the  part  ot  bidders  as  to  tbe 
intent  ot  the  spedflcations  referred  to,  you 
are  hereby  notified  that  such  vpedficatlons 
were  bitended  and  are  hereby  construed  to 
define  a  standard  ot  tunctlona  to  be  per- 
formed by  the  apparatus  and  eanlpment  to  be 
purchased  therannder  and  to  suggest  applian- 
ces known  to  perform  such  functions,  and  not 
to  define  nor  to  limit  the  said  apparatus  and 
equipment  as  to  tarpe,  design,  constructions, 
mak^  patents,  or  method  of  operation  to 
those  described  In  the  said  spedficatlons,  and 
that  the  Instructions  of  this  board  In  pursu- 
ance of  whldi  the  said  vedflcatlons  and  no- 
tice to  contractors  were  issued  were  to  the 
effect  that  apparatus  and  equipment  ot  any 
type,  design,  construction,  make,  patents,  or 
methods  ot  operation  wbldi  can  be  shown  to 
properly  perform  the  tunctlons  indicated  by 
the  said  BpedficationB  to  tlie  satistactlon 
ot  the  boar^  of  public  works  and  tl&e  dty 
electrician  will  be  acc^table  to  tids  board, 
and  proposals  coT«rlng  same  will  be  recelTed 
and  considered,  but  any  contract  awarded  to 
cover  any  or  all  ot  said  apparatus  and  equi^ 
ment  shall  be  subject  to  tbe  terms  and  oondl- 
tl<H>s  In  said  specifications  Intoided  to  sov«m 


•For  other  easw  ses  same  tople  and  sectloB  NDHBBR  la  Dee.  ft  Am.  D:ss.  1907  to  data,  *  lUperter  ladexw 
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tbebarinesBfflatnrMof  Oietmisaetlon.  Too 
are  hereby  notUted,  farther,  that  in  view  ot 
the  pomblUty  of  mlstinderstaiiding  on  the 
part  of  Udders  on  the  above  points,  or  If  any 
Impres^n  which  they  might  have  formed 
fnon  the  woidlng  of  the  said  spedflcatlons  to 
tbe  effect  that  <ml7  such  apparatus  and  equip- 
ment as  would  conform  exactly  tn  the  appll- 
iiKCs  mentioDed  or  described  In  the  said  spec* 
Iflcationg  would  be  considered  by  or  accept- 
flUe  to  the  board  of  pnblic  works,  and  that, 
in  the  event  of  any  mttk  misunderstanding  or 
Incorrect  Impression,  tbe  time  now  remaining 
for  the  submittal  of  proposals  under  the  orig- 
inal notice  might  be  too  short  In  which  to 
re<8tlmate  costs  or  to  correct  figures  already 
prepared,  the  time  up  to  which  the  board  of 
public  works  will  receive  proposals  on  tbe 
above-mentioned  apparatus  and  eqalpment  is 
hereby  set  forward  to  eleven  o'clock  a.  m^ 
Tnesday,  June  9,  1906.  Bidders  will  be  re- 
quired to  acknowledge  receipt  of  this  no- 
tice and  to  accept  same  as  binding  In  con- 
nectltm  with  any  proposals  submitted  or  con- 
tract awarded  under  the  said  Bpeclflcatlons." 
la  a  letter  accompanying  tbe  notice  the 
board  stated  that  it  superseded  the  notice 
previously  published.  The  bids  were  opened 
on  June  9tb.  and  on  June  13tb  the  board  ac- 
cepted ttie  bid  of  the  Star  Electric  Company, 
and  this  suit  was  Instituted  and  tblB  appeal 
Is  prosecuted  to  enjoin  tbe  respondents  from 
entering  Into  a  contract  with  It.  Section  14 
ot  article  8  of  the  city  charter  of  the  city 
of  Seattle  provides:  "All  public  Improve- 
ments  to  be  made  by  contract  shall  be  let  to 
the  lowest  tddder  therefor.  Before  award- 
lag  any  such  contract  the  board  of  public 
works  shall  cause  to  be  published  In  the 
<^ia1  newspaper  of  tbe  city  a  notice,  for 
at  least  ten  days  before  the  letting  of  such 
contract,  Inrltlng  sealed  proposals  for  such 
wcvk,  tbe  plans  and  speclflcatlons  whereof 
muat,  at  tlie  time  of  the  publication  of  such 
notice,  be  on  file  in  the  office  of  the  secretary 
of  the  board,  subject  to  public  inspection." 
It  Is  conceded  that  ttie  plans  and  speclflca- 
tlons were  filed,  and  that  the  notice  was  giv- 
en as  directed  by  the  charter. 

Tlie  first  and  principal  contoitlon  ot  the 
appellants  Is  that  the  notice  Issued  by  the 
board  of  public  works  on  May  20th  is  such 
a  matoial  modlfleatlfm  of  the  spedflcatims 
of  the  city  electrician  as  to  Invalidato  tbe 
labseqtmit  proceedings  of  the  board.  We 
think  this  contention  must  be  qpheld.  Not 
ooly  does  tbe  or^ance  provide  that  the 
contract  shall  be  awarded  for  the  equipment 
OS  desU^ned  hy  the  city  electrician,  but,  as 
we  have  seen,  the  chartw  of  the  dty  re- 
quires that  the  board  shall,  before  letUng  the 
contract,  cause  a  notice  to  be  pnblirtied  in- 
viting sealed  propoaols,  **the  plans  and  spec- 
ifications whereof  miut  at  the  time  be  on 
file  In  the  office  of  the  secretary  of  tbe 
board,  snbject  to  pablte  Inspectloa.**  Xhe 
«ontentI(m  of  the  respondents  tlwt  the  ctreo- 
Isr  letter  or  notice  Is  not  a  material  modiflca- , 


tlon  of  the  specifications,  but  only  an  in- 
terpretation th»«of,  cannot  be  sustained.  It 
Is  urged  that  its  Intent  and  purpose  was 
simply  to  Interpret  and  make  certain  that 
which  the  specifications  left  doubtful.  An 
examination  of  the  qieciflcatlons  dlacloses 
a  fnli  and  detailed  description  of  storage 
battery,  controlling  switch  boards,  relay 
switch  boards.  Joker  switch  l>oards,  gong  line 
switch  boards,  mannol  transmitter,  registers, 
etc.  Not  only  tills,  but  they  described  with 
particularity  the  storsge  battery  and  switch 
txwrds,  the  material  out  of  which  tbe  eqalp- 
ment shall  be  made,  the  finish,  tbe  details  of 
constmetlon  and  equipment  and  manner  of 
operation,  and  numerous  other  details  not 
necessary  to  set  forth.  Tbe  pith  of  tl^  cii> 
cular  Is  that  the  q;>eclflcations  were  intended, 
and  aro  construed,  to  define  a  standard  ot 
functions  to  be  performed  and  to  snggest  ap- 
pUances  known  to  perform  such  functions, 
and  not  to  define  or  limit  the  apparatus  and 
eqai[mient  as  to  type,  design,  construction, 
make,  patents,  or  method  of  operation;  that 
equipment  of  any  type,  design,  construction, 
make,  patent,  or  method  of  oporatlon  which 
performs  the  f tmcttons  Indicated  by  the  spec- 
ifications to  ttie  satisfaction  of  the  bmrd  and 
city  electrician  will  be  acceptable;  that  bid- 
ders must  accept  the  notice  as*  binding  up- 
on them  in  any  omtract  awarded  under  the 
specifications,  but  tluit  tlie  specifications  shall 
govern  the  business  features  of  tbe  contract 
The  language  ot  the  letter  is  clear  and  its 
meaning  plain.  Stripped  of  Its  snperfiui- 
tles,  it  means  that  bids  shall  be  submitted  on 
the  basis  of  fumiidilng  an  efllcient  system  to 
the  satisfaction  of  the  board,  the  spedflca- 
tlons to  control  only  as  to  the  business  fea- 
tnres.  It  abrogates  the  spedflcatlons  except 
as  to  their  business  features,  and  establishes 
In  lieu  thereof  any  equipment  whldi  tbe 
board  and  the  dty  electrician  may  deem  ade- 
qimte  and  sffldent  Obviously  tbe  letter  can- 
not be  said  to  be  such  specifications  as  the 
cbartw  requires.  The  purpose  of  the  charter 
provision  li  to  prevent  favoritism,  extrava- 
gance^ and  fraud  by  furnishing  specifications 
so  full  and  complete  as  to  afford  an  Intelli- 
gent basis  tor  competing  bidders  to  act  up- 
on. Intelligent  competition  is  the  end  sought. 
Snrdy  It  cannot  be  said  that,  where  an  ex- 
pensive equipment  of  Intricate  mechanism  Is 
Booght  and  no  standard  other  tlrnn  eflldency 
Is  fixed,  then  can  be  any  Intelligent  com- 
I>etltive  bidding.  It  will  at  once  occur  to 
the  mind  Qiat  there  would  be  as  many  no- 
tlcms  of  dBdoicy  as  there  were  bidders,  and 
that  no  two  bids  would  be  made  on  the  same 
basis.  Moreover,  there  could  be  no  standard 
of  comparison  for  tbe  board  to  act  upon  in 
considering  tbe  several  bids  and  determining 
which  was  the  lowest  The  notice  provides 
that  it  sbaU  tie  made  a  part  of  the  contract 
The  oUlgsitlon  ot  the  contract  would  have 
to  be  measured  not  alone  the  idans  and 
spedflcaUms  bat  Iqr  these  and  the  notlca 
Instead,  thcarefore,  of  each  bidder  bidding  up- 
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on  the  same  tiling,  the  sptetacle  would  be 
presented  of  bids  being  submitted  upon  dif- 
ferent standards  of  efficiency.  These  sug- 
geations  have  abnBdant  support  in  the  au- 
thorities. 

In  Fones  Hardware  Co.  t.  Erb,  54  Ark. 
646,  17  S.  W.  7,  13  L.  B.  A.  353,  the  court 
considered  a  case  where  the  county  Judge 
and  bridge  commissioners  bad  adopted  gen- 
eeal  specifications  for  building  a  bridge,  but 
without  harlng  a  definite  plan  and  detailed 
specifications  advertised  for  "sealed  propo- 
sals," competitive  plans,  and  specifications." 
The  Constitution  of  Arkansas  provided  that 
all  such  contracts  should  be  given  to  the 
lowest  responsible  bidder.  In  discussing  the 
meaning  of  the  constitutional  provision  as 
applied  to  the  facts  stated,  the  court  said: 
"It  embodies  three  vital  prlnclplra — an  offer- 
ing to  the  public,  an  opportunity  for  compe- 
tition and  a  basis  for  on  exact  comparison 
of  bids,  and  any  statutory  regulation  of  the 
matter  which  excludes  or  ignores  either 
principle  destroys  the  dlstim^ve  character 
of  the  system  and  thwarts  the  purpose  of 
Its  adoption.  Any  arrangement  which  ex- 
cludes competition  prevents  a  letting  to  the 
lowest  bidder,  and  It  does  not  matter  that 
such  an  arrangement  maintains  the  form  of 
public  lettlifg.  If  it  excludes  the  es9<»itlal 
principle  of  competition,  there  can  be  no  real 
public  letting."  The  court  further  observed 
that  the  purpose  which  the  law  designed  to 
accomplish  was  to  afford  an  opportunity  to 
all  persons  to  bid  upon  the  specific  thing  to 
be  let  according  to  plans  previously  adopted 
and  made  known;  that  general  specifications 
vfere  not  sufficient,  but  it  was  essential  that 
there  should  be  such  definite  and  detailed 
specifications  as  would  disclose  the  work  to 
be  done  with  fullness  and  detail,  without 
which  there  could  be  no  Intelligent  competi- 
tive bidding  and  no  basis  of  comparison  for 
ascertaining  who  in  fiict  was  the  lowest  bid- 
der. 

In  Wells  V.  Bumham,  20  Wis,  119,  It  was 
held  in  construing  a  statute  requiring  con- 
tracts to  be  let  to  the  lowest  bidder  that  it 
was  essential  that  the  contract,  plans,  and 
specifications  should  describe  and  specify  def- 
initely "the  work  to  be  done,  the  manner  or 
style  in  which  It  was  to  be  done,  and  the 
material  to  be  used."  In  Mazet  v.  Pitts- 
burgh. 137  Pa.  548.  at  page  563,  20  Atl.  693, 
at  page  698,  discussing  the  meaning  of  the 
phrase  "lowest  bidder,"  it  is  said:  "The  ex- 
iwession  'lowest  bidder'  necessarily  implies  a 
common  standard  by  which  to  measure  the 
respective  bids,  and  that  common  standard 
must  necessarily  be  previously  prepared  spep- 
iflcatlons  of  the  work  to  be  d<me,  and  mate- 
rials to  be  famished.  *  *  *"  In  Sani- 
tary District  of  Chicago  v.  Lee,  79  111.  App. 
159»  after  examining  numerous  authorities  as 
to  the  necessity  for  q>eciflc  data  as  a  basis 
for  competltiTe  bidding  on  wtfk  of  a  public 
nature,  the  conrt  said :  "The  ratio  deddeadt 
plainly  Is  that  all  matters  essraitial  to  the 


contract  to  be  let  must  be  determined  before 
advertising  for  bids,,  and  that  the  advertise- 
ment, including  documents  to  which  It  re- 
fers, must  give  full  and  definite  information 
of  the  precise  work  to  be  done  as  a  basis  for 
Intelligent  bidding."  In  People  v.  Commts* 
sioners  of  Buffalo  County,  4  Neb.  150,  It  was 
held  that  the  board  of  county  oomminioiwn 
could  not  enter  Into  a  contract  for  the  con- 
struction of  a  bridge  when  the  only  com- 
petitive bidding  was  upon  plans  furnished 
by  the  respective  bidders.  The  court  said 
that,  to  permit  the  eonunlssloners  to  aco^ 
plans  and  bids  theretm  at  the  same  time, 
they  accepting  such  as  they  aMtroved.  pre- 
vents competition  and  Invites  corruption, 
favoritism,  and  fraud.  ThB  same  prlndple 
Is  announced  In  Packard  Hayes,  94  Md. 
233,  61  Atl.  83 ;  Andrews  t.  Board  of  Com- 
missioners, 7  Idaho,  453,  63  Pac.  082;  ErUe 
V.  Leary,  114  Cal.  238,  46  Pac.  1.  There  la 
little  dlffnence  In  principle  between  calling 
for  bids  upon  specifications  fnmlshed  by  the 
bidder  and  calling  for  bids  upon  a  notice 
that  any  type,  design,  construction,  make^ 
patent,  or  method  of  operation  wilt  fulfill 
the  requirements  If  It  shall  perform  the 
functions  Indicated  by  the  specifications  **to 
the  satisfaction  of  the  board  of  public  works 
and  the  city  electrician." 

The  respondents  cite  People  ex  rel.  Cough- 
lin  V.  Gleason,  121  N.  Y.  631,  25  N.  E.  4. 
City  of  Detroit  v.  Hosmer,  79  Mich.  3S4,  44 
N.  W.  622.  and  Mayor  v.  Flack.  104  Md.  107. 
64  Atl.  702.  The  Gleason  Case  merely  holds 
that  a  charter  provision  requiring  contracts 
to  be  given  to  the  lowest  responsible  bidder 
should  be  construed  so  as  to  fairly  and  rea- 
sonably accomplish  Its  purpose.  In  the  Hos- 
mer Case  the  specifications  for  lighting  called 
for  bl^s  to  furnish  light  on  any  plan  that 
would  furnish  lights  of  two  thousand  candle 
power.  This  was  held  sufficiently  definite. 
In  the  Flack  Case  three  separate  and  distinct 
sets  of  specifications  were  prepared,  each 
complete  in  Itself,  upon  which  competitive 
bids  were  solicited  for  street  paving.  One 
set  was  for  an  asi)balt  block  pavement,  the 
second  was  for  a  vitrified  brick  pavement, 
and  the  third  was  for  a  bitullthic ;  the  latter 
being  a  patented  process.  Two  bids  were 
submitted  on  vitrified  brick,  one  on  asphalt 
block,  and  three  on  bitullthic;  one  of  the 
latter  being  accepted.  Two  contentions  were 
made  against  the  validity  of  the  contract: 
(1)  That  it  was  Incumbent  upon  the  public 
officers  to  determine  in  advance  the  precise 
material  desired;  and  (2)  that  specifications 
could  not  be  adopted  which  called  for  a  pat^ 
ented  article^  The  court  overruled  both  con- 
tentions. Answering  the  first  ccmteotlon,  it 
was  hdd  that,  viewing  It  as  a  question  of 
power  only,  It  could  make  no  dUFerence 
whether  the  particular  kind  of  pavement  was 
selected  before  or  after  the  bids  were  called 
for,  when  the  iQteclflcations  were  cranplete. 
distinct,  and  descrUjttlTe  of  wholly  dUtncBt 
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-  kinds  of  pftTement,  but  all  suited  to  the  same 
general  purpose.  The  court  quoted  with  ap- 
proTal  from  the  opinion  of  Jn^e  Cooley  In 
Attorney  General  t.  City  of  Detroit.  26  Mich. 
263,  as  follows:  '*It  would  be  the  duty  of 
the  counsel,  when  all  the  bids  are  In,  to  ex- 
amine all,  and  to  select  the  kind  of  pavement 
for  whldi  the  bids,  all  things  considered, 
were  r^attvely  the  lowest"  W»  do  not  read 
these  cases  as  b^ng  at  variance  witii  flie 
views  we  have  expressed-  The  Flack  Case 
seems  to  be  the  one  most  rdled  upon  by  the 
respondents.  In  that  case,  as  we  have  no- 
ticed, there  were  three  sets  of  spedflcatloiu, 
each  Mnnplete  In  Itself,  each  providing  for  a 
different  kind  of  pav«u«it.  Bids  were  In- 
vited upon  eadi  set  of  speolflcatlonB.  When 
■II  bids  were  received,  official  duty  was  dis- 
charged, as  Judge  Cooley  observed,  1^  se- 
lecting the  kind  of  pavCTient  *Yor  which  the 
Mds.  an  things  considered,  wne  rdatlvely 
lowest" 

But  the  respondents  contend  that  ttie  no- 
tice was  Issued  so  as  to  free  the  specifications 
from  patented  articles,  and  thus  permit  oiwn 
bidding,  and  that  this  was  the  Intention  of 
the  board  and  of  the  city  electrician  in  pre- 
paring them.  If  the  board  fonnd  that  the 
specifications  did  not  specify  with  sufflcient 
detail,  or  that  they  contained  undesirable 
matter,  or  that  they  were  In  some  respects 
word  pictures  of  certain  patents,  and  that  In 
these  respects  they  were  not  desirable,  the 
plain  duty  of  the  board  was  to  reject  all  bids, 
and  to  prepare  and  file  satiafactory  specifica- 
tions and  readvertlse  for  bids.  If  there  is 
any  doubt  as  to  the  correctness  of  our  Inter- 
pretation of  the  notice,  that  doubt  Is  removed 
by  the  testimony  of  the  expert  witnesses,  all 
of  whom  agree  that  It  Is  widely  at  variance 
with  the  Bpeciflcatlons. 

We  conclude,  therefore,  that  the  notice  of 
May  20th,  Issued  by  the  board  of  public 
works,  la  so  at  variance  with  the  spirit  of  the 
dty  charter  and  so  indefinite  as  to  invalidate 
all  subsequent  proceedings.  This  view  will 
enable  the  city  to  so  frame  its  specifications 
as  to  oIEer  full  opportunity  for  competitive 
bidding.  Any  other  construction  would  ren- 
der the  charter  provision  wholly  ine£Qclent 
and  impotent. 

The  court  foimd  that  the  plaintiffs  and 
interveners  were  residents  and  taxpayers  of 
the  city  at  the  time  of  the  commencement  of 
the  action.  As  such  they  can  maintain  this 
action.  ThB  fact  that  the  unsuccessful  bid- 
der will  defray  the  exi>enBes  of  the  suit,  and 
that  It  caused  this  suit  to  be  commenced,  does 
not  change  the  rule.  Times  Pub.  Co.  v,  Ever- 
ett 9  Wash.  &18,  87  Pac.  695,  43  Am.  St 
Rep.  865. 

The  view  we  have  tok«i  of  the  case  makes 
it  unnecessary  to  consider  the  other  Ques- 
tions argued  at  bar  and  presented  In  tSM 
brlefft. 


The  Judgment  will  be  revmed,  with  direc- 
tions to  grant  a  perman«it  Injunction. 

RUDKIN.  C.  J.,  and  FULLEETON  and 
OELADWICK,  JJ.,  concur. 

MOBBIS,  J.,  took  no  part 


HANSON  T.  SPOKANE  TALLET  LAND  ft 
WATER  CO. 

(Supreme  Court  of  Washington.   March  26, 
1910.) 

1.  Neqligencb  (8  10&»>— Action— Complaint 

A  complaint  alleged  that,  while  plaintiBt 
was  traveline  over  a  certain  way,  be  was  in- 
jured by  falliDg  into  a  canal  excavated  across 
the  way  by  defendant,  that  the  road  was  a 
private  road  and  way  of  necessity,  and  had 
been  traveled  over  by  the  public  generally  and 
constaDtly  for  some  years  prior  to  the  acddent. 
Held,  that  the  effect  of  the  allegationa  was  tbat 
the  road  wae  a  public  way  over  private  land. 

[Ed.'  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  1  176;  Dec.  Dig.  1  109.*] 

2.  Nbolioinci  (I  100*)  —  PUADiNO— Com- 
plaint. 

While  the  complaiot  did  not  directly  allege 
on  invitation  to  the  public,  it  being  alleged  that 
the  public  made  use  of  the  way  for  some  years 
prior  to  the  accident,  and  that  it  was  connect- 
ed with  a  public  highway,  it  amounted  to  an 
allegation  of  an  implied  invitation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  176;  Dec.  Dig.  S  109.»] 

3.  Neoliqencb  (8  32*)  —  Wats— Implied  In- 
vitation. 

Public  user  of  a  way  across  private  land, 
long  continued,  implies  an  invitation  to  so  use  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  81  42,  43 ;  Dec.  Dig.  |  32.»T 

4.  Neoliqencb  ($  32*)  — Wats  — Invitatioic 
Distinguished  from  License. 

Where  there  had  lieeu  long-continued  user 
by  the  public  of  a  way  over  private  land,  a 
person  in  using  the  way  was  not  a  mere  li- 
censee, but  an  invitee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  42,  43 ;  Dec.  Dig.  8  32.*f 

5.  Neoooence  (8  32»)— Condition  and  Use 
OF  Land— Licensees. 

The  owner  of  land  owes  to  a  licensee  no 
duty  as  to  the  condition  of  the  premises,  ex- 
cept that  the  owner  should  not  Icnowingiy  per- 
mit the  licensee  to  run  upon  hidden  dangers  or 
willfully  canse  him  harm. 

[Ed.  Note.— For  other  cases,  see  NegIIgenc& 
Cent.  Dig.  8  42;  Dec.  Dig.  8  32.*] 

6i  Negligence  (8  32*)— Condition  axd  Use 
OP  PROPEBTT— Duty  to  Invitee. 

To  one  invited  upon  premises  the  owner  Is 

under  obligation  for  reasonable  security  for  the 

purpose  for  which  the  invitee  is  there. 
[Ed.  Note.— For  other  cases,  eee  Negligence, 

Cent,  Dig.  8  42 ;  Dec.  Dig.  8  32.*] 

7.  Negligence  f|  54*)— Pebsons  Liable— Ex- 
cavation ON  LAND  OF  Another.  . 

Where  one  made  a  dangerous  ezcavatioa 
in  a  public  way  over  private  land,  where  he 
knew  the  public  were  invited '  and  accustomed 
to  travel.  Be  was  liable  for  Injuries  to  a  per- 
son who  fell  into  the  excavation  while  using 
the  way,  alOiough  he  was  not  the  owner  of  the 
land. 

[Bd.  Note.— For  other  cases,  sSe  Negligence, 
Cent.  Dig.  I  66;  Dec.  Digrflk*] 
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-8.  NEauQEircs  (I  87*)— Existence  of  Way- 
Evidence. 

In  an  action  for  injuries  to  plaintiff,  who, 
-while  traveling  along  a  road  over  private  land, 
fell  into  an  excavation  made  in  the  road  b;  de- 
fendant, it  appeared  that  the  road  was  a  well- 
•defined  and  much-traveled  one  connected  with  a 
pnblic  highway,  that  for  many  years  it  had 
been  closed  bv  a  j^te  at  the  public  highway, 
'but  that  people  using  the  road  nad  opened  and 
closed  the  gate,  and  that  about  two  years  be- 
fore the  arcldent  Qie  gate  became  dUapii^ted 
-and  was  not  thereafter  used  and  the  road  was 
kept  open  to  the  public.    ffpJd  to  show  an  im- 

glied  invitation  to  the  public  and  any  person 
aving  occasion  there  to  use  the  same,  and 
whether  the  road  was  originally  intended  as  a 
private  way  or  way  of  necessity  was  imma- 
terial, 

fEd,  Note.— For  other  cases,  see  Neglige&ce, 
•Cent.  Dig.  §8  52,  53;  Dec  Dig.  S  37.»f 

■9.  Negligence  (S  50*)— Excavation  in  Wat 

— FRBCAnnONS  AOAINST  iNJUBT. 

It  vaa  the  duty  of  any  person  making  an 
■excavation  in  pach  road  or  disrriog  a  ditch 
across  it  to  take  precantlons  to  warn  persons 
lawfully  there  in  the  nighttime  of  danger.  . 

[Ed.  Note.— For  other  caaes.  see  Negligence, 
•Cent  Dig.  Si       65;  Dec.  Di«.  |  50.»] 

10.  Appeal  and  Ebrob  <8  1002*)- Review- 
Questions  OP  Fact. 
'        A  finding  by  the  jury  based  on  conflicting 

-evidence  is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  i  3935 ;  Dec.  Dig.  (  1002.*J 

Department  2.  Appeal  from  Superior  Court, 
'Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  Alex  Hanson  against  the  Spo- 
kane Valley  Land  &  Water  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

Allen  &  Allen,  for  appellant  A.  O.  Gray, 
.John  M.  Gleesoo,  and  Josepli  F.  Morton,  for 
Tespondoit 

MOUNT,  J.  The  respondent  in  this  case 
was  Injured  by  falling  Into  a  canal  across  a 
way  wlilch  he  was  traTellng  after  night  He 
recovered  a  Judgment  against  the  apjiellant, 
who  constructed  the  canaL  Appeal  is  prose- 
•cuted  from  that  Judgment 

The  complaint  upon  which  the  caae  was 
-tried  alleged,  among  other  things,  that  on  the 
1st  day  of  January,  IOCS,  and  for  some  years 
-prior  thereto,  and  ever  since  said  time,  there 
was  and  is  a  well  defined  and  traveled  pri- 
vate road  and  way  of  necessity  which  the 
public  generally,  constimtly,  and  daily  travel- 
-ed  over  and  vipoa,  and  the  same  was  and  has 
been  for  many  years  last  past  open  to  travel 
as  afcnresald,  and  Is  a  well-doSned  road  run- 
ning In  a  northerly  and  southerly  direction 
through  about  the  middle  of  the  east  half 
of  section  4,  township  25  n<n-th,  range  45 
east,  W.  said  road  being  about  a  mile 
long  and  connecting  wltti  the  public  highway 
on  the  north  line  of  secUon  4;  that  during 
the  early  part  of  the  year  190B  tbe  defendant 
-company  commenced  to  construct  a  large  ir- 
rigation ditch  In  an  easterly  and  westerly  dl- 
-rection  across  said  section  4  and  across  said 


road  at  right  angles;  that  in  constructing' 
said  ditch  the  defendant  company  excavated 
on  the  east  and  west  up  to  the  line  of  said 
road,  and  then  ceased  to  excavate  for  some 
period  of  time  unknown  to  the  plaintiff ;  that 
said  road  remained  in  said  condition  unob- 
structed by  any  excavation  for  some  period 
of  time  unknown  to  the  plaintiff,  and  dmr- 
ing  said  time  said  road  was  traveled  by  the 
plaintiff  and  the  public  graierally ;  that  sub- 
sequently, about  the  8th  day  of  Jun^  1908, 
the  defendant  company  carelessly  and  neg- 
ligently extended  said  ditch  6  to  8  feet  wide 
and  1^  to  2  feet  deep,  across  said  road,  and 
carelessly  and  negligently  allowed  said  ditch 
to  remain  without  any  barrier,  lights,  or 
warning  to  the  public  and  the  persons  travel- 
ing over  said  road,  and  on  or  about  the  ISth 
day  of  June,  190S,  at  about  9  o'clock  in  the 
nighttime,  the  plaintiff  was  traveling  over 
said  road  on  horseback,  when  the  horse  fell 
Into  said  ditch  and  caused  plaintiff  to  be 
thrown  upon  the  horn  of  the  saddle,  perma- 
nently injuring  the  plaintiff. 

It  Is  argued  by  the  appellant  that  the  court 
erred  In  overruling  his  demurrer  to  this  com- 
plaint, and  also  in  overruling  his  objection 
to  the  introduction  of  any  evidence  under  It 
This  argument  is  based  upon  the  fact  tbat 
the  complaint  alleges  that  the  way  was  a 
"private  road  and  way  of  necessity,"  and  It 
is  not  alleged  that  the  way  belonged  to  the 
plaintiff,  and  that  the  only  hiterest  which 
the  plaintiff  had  therein  was  as  one  of  the 
public,  and  that  there  is  no  allegation  that 
the  owner  of  the  way  invited  the  public  to 
use  it  It  Is  argued  from  these  facts  that 
the  plaintiff  and  the  public  using  the  road 
were  mere  licensees,  and  that  the  owner  of 
the  land  owed  no  duty  to  a  traveler  thereon 
except  to  avoid  willful  wrong  and  wanton 
carelessness.  While  the  complaint  alleges 
that  the  road  was  a  private  road  and  way  of 
necessity.  It  also  allies,  in  that  same  con- 
nection, that  the  road  was  traveled  over  by 
the  public  geierally,  constantly,  and  daily 
for  some  years  prior  to  January  1,  1908. 
The  effect  of  these  allegations  is  that  the 
road  was  a  public  way  over  private  land. 
The  whole  allegation  taken  together  could 
mean  nothing  less.  It  Is  not  claimed  that 
the  plaintiff  was  the  owner  of  the  way,  but 
he  certainly  had  the  same  right  as  any  of 
the  public  to  use  It  While  the  complaint 
does  not  directly  allege  an  Invitation  to  the 
pnblic,  It  appears  that  the  public  made  use 
of  the  way  for  "some  years  prior  to  January 
1, 1908,"  and  that  the  way  connected  with  the 
public  highway  on  the  north  of  section  4. 
This  amounts  to  an  implied  invitation,  be- 
cause public  user,  long  continued,  will  imply 
an  invitation.  Phillips  v.  Library  Co..  55  N. 
J.  Law,  807,  27  Atl.  478.  Or  It  may  be  im- 
plied when  an  owner  by  acts  or  conduct 
leads  another  to  believe  that  the  land  was 
i  intended  to  be  wed  as  he  used  It,  and  that 
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■ach  nse  is  not  only  acquiesced  in  by  the 
owners,  but  Is  in  accordance  with  the  inten- 
tion or  design  for  which  the  way  was  adapt- 
ed or  allowed  to  be  used.  Turess  v.  N.  T.  S. 
&  W.  R.  Co.,  61  N.  J.  Law,  314,  40  AU.  614. 
It  follows,  therefore,  that  the  respondent 
was  not  a  mere  licensee.  He  was  an  invitee 
under  the  alleged  facts.  Such  invitation 
would  continue  so  long  as  the  way  remained 
open  and  the  public  availed  Itself  of  such 
use,  and,  while  continued,  the  owners  and 
others  would  be  liable  the  same  as  though 
•uch  road  were  regularly  laid  out  and  owned 
by  the  public. 

It  Is  the  rule,  as  argued  by  the  appellant, 
that  an  owner  owes  to  a  licensee  no  duty  as 
to  the  condition  of  the  premises,  except  that 
the  owner  should  not  knowingly  permit  the 
licensee  to  run  upon  hidden  dangers,  or  will- 
fully cause  him  harm.  McConkey  r.  O.  R. 
&  N.  Co.,  35  Wash.  55,  76  Pac.  826.  But  to 
one  Invited  upon  premises  the  owner  Is  under 
obligation  for  reasonable  security  for  the 
purpose  for  which  the  iovltee  is  upon  the 
land.  Beehler  v.  Daniels,  Cornell  &  Co.,  18 
H.  I.  503,  29  Atl.  6,  27  L.  R.  A.  512,  49  Am. 
8t  Rep.  790.  Mr.  Thompson,  in  his  Com- 
mentaries on  the  Law  of  N^ligence,  at  sec- 
tion 1012,  vol.  1,  states  the  rule  as  follows: 
"If  a  man  establishes  a  private  road,  path, 
or  other  way  upon  tils  own  ground,  and  im- 
pliedly invites  the  public  to  use  it,  be  la,  ac- 
cording to  some  holdings,  under  an  obliga- 
tion to  exercise  reasonable  care  and  diligence 
to  keep  it  in  a  safe  condition  for  the  benefit 
of  any  one  who  may  have  to  use  it;  that 
Is  to  say,  to  ke^  it  free  from  dangerous  ob- 
structions, pitfalls,  etc"  After  referring  to 
certain  American  and  Bogtlsh  cases,  the  same 
author,  at  section  1015,  continues:  "Some  of 
the  foregoing  decisions  are  difficult  to  recon- 
cile with  the  general  rule  of  law  already 
stated,  that  bare  licensees  take  the  premises 
of  the  landowner  as  they  found  them,  and 
come  upon  them  at  their  own  risk,  and  that 
he  Is  nnder  no  duty  to  exert  himself  to  keep 
them  safe  for  bis  benefit  If  the  landowner 
has  been  in  the  habit  of  allowing  the  public 
to  make  use  of  a  private  way  while  It  was 
safe,  and  has,  by  some  affirmative  act  of  his 
own,  endangered  the  passage  upon  It  without 
giving  the  public  any  warning — as  by  dig- 
ging an  upguarded  pit  by  the  side  of  It— It 
would  seem  that  he  ought  to  be  held  liable 
tn  damages  for  any  Injury  thereby  happening 
to  any  member  of  the  public,  on  the  ground 
that  he  has  been  guilty  of  a  plain  violation 
of  social  duty.  But  where  a  man  estoblishes 
a  private  way  of  any  sort  for  his  own  pur- 
poses merely,  the  mere  fact  that  he  Is  not 
so  nnneighborly  as  to  exclude  the  public 
from  the  use  of  it  ought  not,  It  should  seem, 
to  place  hhn  under  any  particular  duty  to 
care  for  It,  to  the  end  of  promoting  their 
safety."  Mr.  Wharton  states  the  rule  as 
follows:  "Nor  am  I  Justified  in  making  ex- 
cavations either  on  the  path  which  I  have 
permitted  other  persons  to  travwse,  or  so 


near  a  public  road  that  travelers,'  in  the  ordi- 
nary aberration  or  casualties  of  travel,  may 
stray  or  be  driven  over  the  line  and  be  In- 
jured by  falling  into  the  excavation.  But 
beyond  this  my  liability  to  trespassers,  vol- 
untary or  involuntary,  does  not  go.  I  may 
make  what  excavations  I  choose  on  my  own 
land,  without  fencing  them  in,  provided  they 
are  not  on  a  line  over  which  I  permit  trav- 
elers to  pass,  or  so  near  a  public  road  that 
in  them  a  traveler  may  unwittingly  fail." 
Wharton,  Law  of  Negligence,  }  349,  And  In 
20  Cyc.  p.  466,  as  follows:  "Where  tha  pub- 
lic has  been  accustomed  to  use  a  private 
way,  it  is  u^Ugence  for  the  owner  to  make 
an  unguarded  excavation  therein,  or  other- 
wise dangerously  obstruct  it,  or  to  conduct 
his  business  In  a  manner  dangerous  to  those 
passing,  or  to  fall  to  keep  'It  In  repair."  See» 
also,  De  Tarr  v.  Ferd.  Helm  Brewing  Co., 
62  Kan.  188,  61  Pac.  689 ;  CampbeU  v.  Boyd, 
88  N.  C.  129,  43  Am.  Rep.  740;  PhUllps  v. 
Library  Co.,  55  N.  J.  Law,  307.  27  Atl.  478; 
Graves  v.  Thomas,  90  Ind.  361,  48  Am.  Rep. 
727.  It  Is  immaterial  whether  the  appelant 
owned  the  land  over  which  the  way  was 
used.  Under  the  rule  above  stated,  he  would 
be  liable  If  he  made  a  dangerous  excavation 
In  the  way,  where  he  knew  the  public  were 
Invited  and  were  accustomed  to  traveL  We 
are  of  the  opinion,  therefore,  that  the  com- 
plaint states  a  cause  of  action. 

It  is  also  argued  that  the  court  erred  in 
denying  appellant's  motion  challenging  the 
sufficiency  of  the  evidence  to  sustain  a  ver- 
dict This  argument  is  based  upon  the  the- 
ory that  the  evidence  falls  to  show  a  private 
way  of  necessity,  or  that  the  public  had  a 
legal  right  to  use  the  road,  or  that  the  ap- 
pellant owed  any  duty  except  to  avoid  will- 
ful and  wanton  Injury.  The  evidence  very 
clearly  shows  that  the  road  in  question  was 
a  well-defined  and  much-traveled  road;  that 
it  connected  with  the  main  traveled  public 
highway  to  the  north ;  that  for  many  years 
It  had  been  closed  by  a  gate  at  the  public 
highway,  and  people  using  the  road  had 
opened  and  closed  this  gate ;  that,  about  two 
years  before  the  accident  the  gate  had  be- 
come dilapidated  and  was  not  thereafter 
used,  and  the  road  was  kept  open  to  the  pub- 
lic. This  clearly  Implied  an  Invitation  to  the 
public,  and  any  person  having  occasion  there, 
to  use  the  same,  and  whether  the  rmi  was 
originally  Intended  as  a  private  way  or  way 
of  necessity  is  of  no  Importance.  The  fact 
that  the  road  was  well  defined  and  much 
used  and  wasieft  open  was  an  Invitation  to 
the  public  as  much  as  though  a  special  no- 
tice  liad  been  posted  authorizing  its  use. 
Under  these  conditions,  and  under  the  au- 
thorities above  cited,  it  was  the  duty  of  the 
appellant  or  any  otho-  person  making  an  ex- 
cavation therein  or  digging  a  canal  across 
the  road  to  take  some  precaution  to  warn 
persons,  lawfully  there,  of  danger.  An  exca- 
vation such  as  the  one  In  question  here, 
acroH  a  road  where  pemms  bad  a  rtgtit  to 
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be  after  night,  was  In  the  nature  of  a  trap. 

It  iB  also  argued  that  the  evidence  shows 
that  the  respondent  knew,  or  should  hare 
known,  of  the  ditch,  and  should  have  avoid- 
ed it  la  the  exercise  of  ordinary  care,  and 
therefore  may  not  recover.  The  evidence 
was  conflicting  upon  these  points,  and  the 
flndlDg  of  the  Jury  Is  conclusive. 

Several  objections  are  made  to  the  In- 
structions. The  main  points  arged  against 
the  instructions  are  disposed  of  by  what  we 
,  have  said  above,  and  we  shall  not  further 
discuss  them.  It  Is  sufficient  to  say,  how- 
ever, ^at  the  Instrnctlons  given  by  the  court 
were  clear  and  concise  and  covered  the  law 
of  the  case  fully.  No  error  was  made  ei- 
ther In  the  Instructions  given,  or  In  those 
requested  and  refused. 

The  judgment  III  therefore  affirmed, 

RUDKIN,  C.  J.,  and  DmBAB,  CBOW, 
an^  PARKEB,  JJ.,  concnr. 


BOHXiAND  T.  WB8TEBN  UNION  LIFB 
INS.  CO.  OF  SPOKANE. 

(Supreme  Court  of  Washington.  Mardi  29, 
1»10.) 

1.  InSUBARGB  (1 266^— Waebaitiieb— III  Gen- 
BKAX.. 

When  a  representation  made  by  an  ap- 
plicant for  insurance  ia  carried  into  a  contract 
and  expressly  made  a  part  of  it,  it  becomes  a 
warranty,  and  its  materially  Is  settled  by  the 
agreemoit  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insntance, 
Cent.  Dig.  fi  661 ;  Dec.  Dig.  S  266.*] 

2.  INBUBAKOE  (|  265*)  —  WABBARTIEB  —  DlS- 

TiNcnoN   Between   "Wabbanties"  and 

"REPBESENTATIO  NS ." 

The  difference  In  legal  effect  Iwtween  a 
"warranty"  and  a  "representation,"  in  an  Insur- 
ance policy,  is  that  falsity  In  a  warranty  in  any 
particular  ban  recovery  on  the  policy,  while  a 
"representation"  to  do  so  must  refer  to  some 
fact  material  to  the  insurance,  and  be  false  or 
fraudulent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  560 ;  Dec.  Dig.  |  260.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7396-74(K»,  7833 ;  vol.  7,  pp.  6108- 
6110.] 

S.  INSUBANCE  (S  668*)— Acnona  on  Poucrr— 
Questions  fob  Jubt. 

Where  an  insured  answered  "No"  to  a  ques- 
tion In  Ilia  application,  "Have  yon  ever  had  any 
of  the  following  diseases?"  among  which  was 
listed,  "Headaches— severe,  protracted,  or  fre- 
quent," and  there  was  evidence  that  for  several 

?ear8  before  making  the  application  he  bad  had 
requent  and  severe  bcaoaches,  the  question 
whether  they  were  of  such  a  nature  as  to  be 
classed  as  a  disease  should  have  been  submitted 
to  the  Jary. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1788;  Dec.  Dig.  }  608.*] 

4.  INST7BANCB  <{  291*)  —  WaBBANTIES  —  CON- 

STBUCTION. 

Where  an  Insared  In  Ms  application  an- 
swered "No"  to  the  question,  "Have  you  ever 
had  any  of  the  firilowing  diseases?"  amOng  which 
was  named  "headaches,"  and  the  truth  of  this 
answer  was  warranted  by  the  insured,  the  real , 


warranty  was  that  he  never  had  headaches  of 
such  a  character  as  to  be  clasaed  as  a  disease. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig,  |§  681-600 ;  Dec  Dig,  S  291.*] 

8.  Inbubance  (I  634*>— AonoNB  on  Pouct— 

Fleadino. 

Where  an  Insured  warranted  tliat  he  made 
true  answers  to  the  medical  examiner,  in  an  ac- 
tion on  the  policy,  the  batden  is  on  plaintiS  to 
allege  and  prove  that  the  answers  were  not  coi^ 
rectl7  written  by  the  medical  examiner  if  she 
wishes  to  benefit  by  this  contention. 

[Ed.  Note, — For  other  cases,  see  Insnrance, 
Cent.  Dig.  S  1593;  Dec.  Dig.  8  634.*] 

6,  Insubancb  (5  665*>— Actions  on  Pouct— 
Evidence. 

The  fact  that  an  applicant  for  insurance 
certified  that  his  answers  to  the  medical  ex- 
aminer were  correctly  recorded  is  only  prima 
facie  evidence  of  ttiat  fact,  since  the  medical 
examiner  is  the  agent  of  the  Insurance  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1709;  Dec  Dig.  i  665.*] 

7,  Insubancb  (S  264*)  —  Wabbantibs  —  Con- 

8TBUCTI0N. 

Warranties  in  contracts  of  Insurance  are 
coDstmed  strictly,  and  will  not  be  extended  to 
include  anything  not  neceasazily  implied  In  tbeii 
terms. 

[Ed.  Note,^For  oth«r  cases,  see  Insurance 
Cent.  Dig.  I  064 ;  Dee.  Dig.  1264.*] 

8,  iNStTBANCE   (8   292*)  —  Wabbantibs  — 

Bbeach. 

The  fact  that  an  insured  consulted  a  doctor 
and  procured  glasses,  or  that  a  friend,  who  was 
a  physician,  prescribed  for  him  some  years  be- 
fore for  headaches,  occasioned  by  temporary 
worry  over  business,  but  did  not  mention  these 
when  asked  ia  the  application  what  doctors  he 
bad  consulted,  and  for  wttat  ailments,  did  not 
avoid  the  contract,  Blnce  the  question  did  not 
contemplate  temporary  ailments,  but  only  those 
of  a  serious  character,  and  a  constniction  of  an 
insurance  contract  which  leads  to  absurdities 
should  tie  avoided, 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent.  Dig.  8  691 ;  Dec,  Dig.  8  292.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  E,  H.  Sulllvau,  Judge, 

Action  by  -Malvina  Hoeland,  executrix  of 
the  estate  of  Adolph  Hoeland,  deceased, 
against  the  Western  Union  Life  Insurance 
Company  of  Spokane.  From  a  Judgment  for 
plalntUT,  defendant  appeals.  Revoked  and 
remanded. 

Richard  B.  Harris  and  B.  C.  Barrlngton, 
for  appellant  DanBon  ft  Willlama,  for  re- 
spondent. 

OOSE.  J.  On  April  8,  1908,  the  appellant 
execvted  and  delivered  two  policies  of  ^,000 
each,  whweby  It  insured  Ihe  life  of  Adolph 
Hoeland.  The  l<»s  was  made  payable  to  the 
executors,  administrators,  or  assigns  of  the 
assured.  The  assured  died  on  the  8tb  day  of 
September,  1906,  and  seasonable  notice  of 
that  fact  was  given  to  the  appellant  It 
promptly  denied  liability,  and  l^is  action 
was  commenced  to  recover  upon  the  inlieles. 
There  was  a  verdict  and  JnOgment  for  the 
plalotlfF.  end  the  defendant  has  appealed. 

The  appellant  resists  recovery  vpoa  two 
grounds:    (1)  That  ttie  Insured  committed 
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suicide;  snA  CO  breach  of  warranties  con- 
tained In  me  application  for  the  policies. 
The  first  clause  in  the  poller  recites  that  the 
appelant,  "In  consideration  of  the  applica- 
tion for  this  bond  which  hereby  made  a 
part  of  this  contract,  agrees  to  insure  the 
life  of  Adf^ph  Hoeland,"  etc.  The  applica- 
tion b^^  with  the  statement:  "TMb  ap- 
pUcatUm,  made  to  the  Western  Union  Life 
Insurance  Company  of  Spokane,  Washington, 
Is  the  basis  and  a  part  of  a  prc^MMed  con- 
tract for  Insurance:  I  hf^by  declare  and 
warrant  that  I  am  in  good  health  and  of  so- 
ber and  tenuierate  habits,  that  all  the  follow- 
ing statements  and  answers  and  all  those 
diat  I  made  to  the  company's  medical  exam- 
iner In  continuation  of  this  examination,  are 
by  me  warranted  to  be  true,  and  are  offered 
to  the  con^any  as  a  condderatlon  of  the 
contract,"  At  the  (dose  of  his  answers  in  tfie 
medical  examiner's  report,  the  applicant  cer* 
tifles  that  his  "answers  to  the  foregoing  ques- 
tions are  correctly  recorded  by  the  medical 
examiner."  In  the  medical  examiner's  re- 
port tlw  appellant  was  asked:  "Have  you 
ever  had  any  of  the  following  diseases?  Of 
each  illness  state  date,  number  of  attacks, 
duration,  severity,  complicntions  and  rMults." 
Tills  question  Is  followed  by  an  enumeratloa 
of  diseases,  including  epilepsy,  paralysis,  ap- 
o^exy,  and  diseases  of  the  nerrous  system. 
The  next  question  is:  "Headaches— eerere, 
protracted,  or  frequent?"  To  which  the  ap- 
plicant answored,  "Na"  This  is  followed  by 
nnmeroua  Inquiries  as  to  other  diseases.  The 
applicant  was  thra  interrogated  and  answer- 
ed as  follows:  "Q.  Gtre  name  and  address 
of  physician  last  consulted.  A.  Dr.  Angost 
Callle,  Mew  York.  Q.  When  was  he  consult- 
ed? A.  Fifteen  yarn  ago.  Q.  State  nature 
of  complaint  A.  Serore  cold.  Q.  Duration 
of  complaint  A.  About  one  week.  Q.  Do 
you  now  use^  or  have  you  ever  used,  opiates, 
dilwal,  cocaine,  or  any  other  narcotic  drug? 
If  s<^  to  what  extmt?  A.  No.  Q.  Are  yon 
now  in  good  health  so  far  as  you  know  or  be- 
liere?  A.  Tes."  The  breaches  of  warranty 
alleged  as  constituting  the  second  defense 
are  that  each  of  these  answers  was  false; 
that  the  applicant  was  at  the  time  he  made 
the  application,  and  had  been  for  a  long 
time,  afflicted  with  ser^e  and  frequent  head- 
aches; that  he  had  often  consulted  a  physi- 
cian r^ardlog  them;  that  for  a  long  time 
prior  thereto  he  had  been  using  opiates  and 
other  narcotic  drugs;  and  that  he  was  not 
in  good  health,  as  he  well  knew.  At  the 
close  of  the  testimony,  the  court  withdrew 
from  the  Jury  all  questions  relating  to  any 
breach  of  warranties,  but  submitted  the  case 
on  the  defense  of  suicide.  The  Jury  returned 
a  general  verdict  for  the  amount  of  the  poli- 
cies. 

The  appellant  contoids  that  the  answers 
which  we  have  set  out  are  warranties  under 
the  stipulations  of  the  contract,  whilst  tbe 
respondent  insists  that  they  are  only  repre- 
amtatlons,  or  the  expression  of  the  opinion  ot 


the  assured,  as  to  the  matters  Inqtdred  of. 
We  think  the  api>ellanfB  contmUon  in  this 
respect  is  correct  The  rule  is  that,  when  a 
represemtetlon  made  by  an  applicant  for  in- 
surance is  carried  into  a  contract  and  ex- 
pressly made  a  part  of  it.  It  becomes  a  war- 
ranty, and  Its  materiality  Is  settled  by  the 
agreement  of  the  parties.  Blliott  on  Insur- 
ance, i  102;  White  t.  Froridoit  Saving^  life 
Assurance  Society,  163  Bfass.  lOBl  88  N.  B. 
771,  27  L.  R.  A.  SOS;  Blce  T.  Fidelity  ft  De- 
posit Company,  103  Fed.  427.  43  C  a  A.  270. 
The  difference  In  Ic^l  effect  between  a  "war- 
ranty" and  a  "representation"  Is  tlutt  the  fal- 
Mty  in  a  warranty  in  any  particular  is  fatal 
to  a  recovery  upon  the  policy,  whilst  a  repre- 
sentation, to  hare  that  effect,  must  refer  to 
some  fact  material  to  the  insurance,  and  It 
must  be  false  or  fraudulent  We^e  t.  Cas- 
cade Fire  ft  Marine  Ins.  Co.,  12  Wash.  449, 
41  Pac  68;  Elliott  on  Insurance,  1 114.  Our 
first  duty  is  to  ascertain  with  predslon  what 
the  warranty'  is.  The  only  purpose  of  the 
application  and  the  questions  propounded 
was  to  dlscova  whether  the  applicant  was 
a  desirable  risk.  The  true  meaning  of  the 
question  first  propounded  is:  Had  the  appli- 
cant had  headaches,  severe,  protracted,  or 
frequent,  which  were  a  disease?  The  appel- 
lant was  not  interested  in  knowing  whether 
the  applicant  had  mm  had  a  headache.  As 
its  medical  era  miner  well  said  in  testifying 
in  this  case,  every  one  has  headaches.  The 
appellant,  however,  was  not  concerned  about 
trifling  ailmoito  whiA  every  one  has  and 
which  are  forgottrai  as  soon  as  the  disorder 
disappears.  But  it  was  concerned  about  dis- 
eases. That  It  was  inquiring  about  diseases 
Is  the  only  logical  deduction  from  the  lan- 
guage employed.  The  warranty,  then.  Is  thst 
the  insured  nev^  had  a  disease  of  the  diar- 
acter  mentioned. 

This  view  has  abundant  support  In  the  ad- 
Judged  cases.  In  Black  t.  Travders*  Insur- 
ance Company.  121  Fed.  782,  SB  a  C.  A.  14, 
61  K  R.  A.  600,  the  insured  warranted  that 
he  had  never  had  "any  bodily  or  mental  in- 
firmity." He  had,  however,  while  a  soldier 
In  the  Civil  War,  received  a  gunshot  wound 
In  the  back  of  the  head,  by  which  the  exte- 
rior table  of  tte  skull  was  fracttired,  and  a 
small  piece  had  been  removed,  leaving  a  slight 
d^resslon  of  the  Inner  table.  He  was  re- 
ceiving a  pension  at  the  date  of  his  applica- 
tion, on  account  of  vertigo  and  impaired  vi- 
sion resulting  from  the  wound.  The  court 
hdd  that  the  Injury  could  not  be  held  a  bod- 
Ily  infirmly  as  a  matter  of  law,  and  that 
such  question,  together  with  the  fact  that 
the  Insured  was  receiving  a  disability  pen- 
sion when  he  made  the  application,  was  a 
question  to  be  submitted  to  the  Jury.  In 
Connecticut  Life  Iiu.  Go.  v.  Union  Trust  Co., 
112  n.  S.  2S0.  5  Sup.  Ct  119,  28  U  Bd.  708; 
the  application  was  made  a  part  of  the  pol- 
icy. The  insured  wss  directed  to  answer 
"Yes"  or  "Xo"  as  to  whether  he  had  ever  had 
cfftaln  diseases;  among  which  was  Included 
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"affection  of  the  llTer,"  to  which  he  answer- 
ed, "No."  The  court  held  that  the  company 
flonght  to  know  whether  the  liver  had  been 
BO  affected  that  Its  ordinary  operations  were 
seriously  disturbed  or  its  vital  powers  mate- 
rially weakened;  that  It  was  not  contemplat- 
ed that  the  Insured  could  recall  every  in- 
stance of  accidental  disorder  or  ailment  tiiat 
affected  the  liver,  wliich  lasted  but  for  a 
l)rle}  period  and  was  unattended  by  aubstan- 
tlal  injury  or  InconvenleDce  or  prolonged  suf- 
fering; that,  unless  he  bad  an  affection  of 
the  liver  amounting  to  a  condition  so  well  de- 
fined and  marked  as  to  materially  derange 
for  a  time  the  functions  of  that  organ,  the 
answer  was  fair  and  true.  In  Mutual  Life 
lD«.  Oo.  T.  Simpson,  88  Tex.  33S,  81  S.  W. 
SOI,  28  U  a  A.  765,  53  Am.  St  Rep.  757.  the 
court.  In  considering  the  meaning  of  the 
words  "headaches — severe,  prolonged,  or  fre- 
quent," held  that.  If  the  dlaabiUty  Inquired 
about  was  not  inherent,  but  was  produced 
by  extraordinary  conditions  such  as  exces- 
sive work,  fatigue,  and  loss  of  sleep,  the  an- 
swer, "No,"  was  not  nntme.  In  Insurance 
Company  v.  Trefz,  101  U.  S.  197,  26  U  Ed. 
706,  the  applicant  answered  the  question 
whether  he  had  had  any  of  the  enumerated 
diseases,  Including  "disease  of  the  brain": 
"Never  sick."  It  was  contended  that  he  had 
had  a  sunstroke  which  was  a  brain  disease. 
The  court  said  that  it  was  for  the  Jury  to  de- 
termine whether  he  had  had  a  sunstroke,  and 
whethor.  If  80,  It  was  a  disease  of  the  brain. 
A  like  principle  is  announced  in  Starr  t.  Mt- 
na  Life  Ins.  Co.,  41  Wash.  189,  83  Pac.  118, 
4  U  B.  A.  pf.  S.)  636,  Bupert  v.  Supreme 
Court  U.  O,  F.,  91  Minn.  293,  102  N.  W.  715, 
and  Rand  v.  Provident  Savings  Assurance  So- 
ciety, 97  Tenn.  291, 37  S.  W.  7.  Elvldence  was 
submitted  by  the  appellant  tending  to  show 
that  the  insured  for  several  years  before  mak- 
ing the  ai^llcation  had  had  frequent  and  se- 
vere headaches.  The  question  whether  they 
were  of  such  a  nature  as  to  be  classed  as  a 
disease  should  have  been  submitted  to  the 
Jury. 

The  respondent,  however,  asserts  that,  If 
the  contract  be  construed  as  a  warranty,  the 
applicant  did.  not  warrant  that  the  medical 
examiner  correctly  recorded  his  answers. 
He  did,  however,  warrant  that  he  made 
true  answers  to  the  questions  propounded. 
If  the  answers  were  not  correctly  written  by 
the  medical  examine,  the  biirden  of  alleg- 
ing and  proving  that  fact  Is  on  the  respond- 
ent It  Is  true  that  the  appellant  certified 
that  his  answers  were  correctly  recorded. 
The  certificate,  however,  is  only  prima  fade 
evidence  of  that  fact  The  medical  examiner 
was  the  agent  of  the  appellant,  and  referred 
to  in  the  application  as  its  medical  examin- 
er. Wit2u>ut  this  statement,  however,  we 
cannot  dint  our  c^es  to  the  fact  that  timar- 


ance  companies  always  select  the  medical 
examiner.  The  appellant  cannot  change  the 
fundamental  law  of  agency  by  exacting  a 
certificate  from  the  insured  stating  that  his 
answers  are  cerrecQy  written.  Warranties 
In  contracts  of  Insurance  are  conatroed  strict- 
ly, and  will  not  be  extended  to  Indude  any* 
thing  not  necessarily  implied  in  their  t^ma. 
16  Am.  ft  Eng.  Bnc.  Law  (2d  Ed.)  927;  Eq- 
uitable Life  Ins.  Co.  T.  Hadewood,  76  Tex. 
338,  12  S.  W.  621»  7  L.  R.  A.  217.  16  Am.  St 
Rep.  898;  Foster  t.  Pioneer  Mutual  Ina.  Co^ 
37  Wasb.  288,  79  Pac  798;  Bndovment  Bank 
K.  O.  P.  T.  OogbUI,  99  Tenn.  28,  41  8.  W. 
340;  New  Tork  Life  In&  Co.  t.  BnsseU.  77 
Fed.  94.  23  a  C.  A.  43. 

There  was  not  sufficient  evidrace  as  to 
the  applicant  having  consulted  physidaiia, 
other  than  at  the  time  stated  in  his  answer, 
to  carry  the  case  to  the  Jnry  on  that  qnea* 
tion.  The  fact  that  he  consulted  a  doctor  and 
procured  g^aaea  is  dearly  not  within  the  pur- 
view of  the  question  asked  or  the  Infwma- 
tlon  sought  Tba  preacalptlon  for  chl<wal 
hydrate  and  bromide  of  potassium  on  one  oc- 
casion, about  the  year  1803,  was  given,  as 
the  doctor  said,  because  the  insured  com- 
plained that  the  worry  of  business  had  caus- 
ed sleeplessness  and  girei  him  a  headactie. 
The  questions  and  answers  In  the  applica- 
tion, although  carried  Into  tbe  contract  by 
express  language,  must  receire  a  reasonaUe 
construction.  The  general  rule  appUcfUile  to 
the  interpretatlou  of  contracts  and  statutes, 
that  a  construction  that  leads  to  absurdities 
shall  be  avoided,  may  well  be  employed  here. 
As  we  liaTe  said,  the  inquiry  related  to  dis- 
eases, and  the  contract  cannot  be  held  for 
naught  because  a  physician,  a  personal  friend 
of  tbe  Insured,  prescribed  for  Urn  for  a  head- 
ache occasioned  by  temporary  worry  over 
business,  several  years  before  the  applica- 
tion was  made,  and  because  the  insured  fail- 
ed to  state  that  fact  Mere  temporary  dis- 
orders were  not  within  the  contemplation  of 
the  parties.  They  are  rar^  remembered, 
and,  if  not  forgotten,  it  would  hardly  occur 
to  an  applicant  for  insurance  that  th^  were 
within  the  scope  of  the  inquiry.  Blumentbal 
V.  Berkshire  life  Ins.  Co..  134  Mich.  216.  96 
N.  W.  17,  101  Am.  St  Bc^.  601.  The  same 
may  be  said  of  the  taking  of  the  chloral  hy- 
drate and  bromide  of  potassium  on  the  occa- 
sion mentioned  in  the  testimony.  The  issue 
as  to  suicide  was  determined  adversely  to  the 
appellant  and  no  error  is  assigned  thereon. 

The  judgment  will  be  reversed,  and  the 
case  remanded,  with  directions  to  grant  a 
new  trial  on  the  Issues  raised  by  the  doiiala 
and  the  second  affirmative  defense^ 

BUDKIN,  <X  J.,  and  GHADWIOK  and. 
FULLESTON,  JJ,  concur. 
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WELLS  V.  FERRY-BAKER  LUMBER  CO. 

(Sapreme  Court  of  Waihinstoa  March  2K^ 
19ia) 

1.  aiAsnm  AHD  Sbbtaiit  (i  02*)— Pbtbiciait 

POft  InjVBKD  BMPLOTfi— UABXUTT  OW  MAB- 

TEB. 

Where  a  master  withholds  |1  per  month 
from  the  waeea  of  employ^  and  paya  such 
money  to  a  phyaician  selected  by  the  company 
to  attend  iniared  emplojrte,  and  the  master  de- 
rives no  profit  from  the  employment,  he  Is  un- 
der the  implied  duty  of  lereetine  a  competent 
physician,  and  when  he  has  done  this  his  daty  is 
discharged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dlf.  S  148;  Dec  Dig.  |  92.*] 

2.  phtsictans  aitb  suboeonb  (|  14*)-^kiij. 
Requtbed. 

A  physician  by  taking  charge  of  a  case  Im- 
pliedly represents  that  he  x>ossesBe0,'  and  the  law 
miposes  on  him  the  duty  of  possewine,  reason- 
able  skill  and  learning,  and  be  is  not  liable  for 
mistakes  if  he  oaea  the  method  ncoenized  and 
approved  hj  those  leasonaUy  skUIed  m  the  pro- 
fenion. 

[Ed.  Noter— For  other  eases,  see  Phyaldans 
and  Sargetms,  Cent.  Dig.  H  21-80;  Dec.  Dig. 
{ 14.*] 

8.  pHTSICtANB  AHD  SuBOEONB  (|  15*)— NZO- 
LIOENCB— MiSTAKB  IH  TSBATUnr^UaB  OT 

X-Rat. 

A  sargeon,  who  examined  an  Injured  arm  by 

looking  into  the.Bnn  throutth  an  X-ray  machine, 
and  by  mistake  treated  the  arm  for  a  sprain 
nther  than  a  fracture,  uses  reasonable  care  and 
is  not  liable  for  the  mistake,  where  though  if 
be  had  taken  an  X-ray  photograph  be  would 
have  discovered  the  fracture  ;  such  a  photograph 
being  taken  only  as  measure  of  extreme  caution. 

[Ed.  Note.— For  other  cases,  see  Fiiysiclans 
and  SarEe(»ia,  Dec.  Dig.  {  16.*] 

Department  1.  Appoil  from  Saperlor 
Court,  Snobomlsh  County;  W.  W.  Black, 
Judge. 

Action  hy  R.  H.  Wdlfl  agafawt  tli«  Ferrr- 
Bakw  Lumber  Gompany.  From  b  Jndgment 
for  defendant,  plaintiff  appeals.  Afllnned. 

Sbepard  &  Flett,  for  appellant.  BrowneU 
ft  Coleman  and  Cooley  &  Horan,  tor  rrapond- 
oit. 

GOSE;  J.  On  October  21,  1907,  the  appel- 
lant, tbe  plaintiff  below,  while  engaged  In  the 
discharge  of  bis  duties  as  a  day  watchman 
at  the  defendant's  mill,  fell  from  the  cod- 
Teyor  onto  a  platform,  a  distance  of  about 
10  feet,  and  sustained  serious  Injuries.  The 
complaint,  after  alleging  formal  matters,  tbe 
employment,  fall,  and  tbe  Injuries  sustained, 
arers,  in  aabstance,  that  the  defendant  exact- 
ed and  withheld  from  tbe  wages  of  each  of 
its  employes,  including  the  plaintiff,  the  snm 
of  $1  per  month,  which  It  paid  to  a  physician 
and  sargeon  of  Its  selection  for  such  profes- 
sional services  as  be  should  render  tbem ; 
that  as  a  result  of  tbe  fall  the  bones  of  each 
forearm  were  brokra;  that  tbe  doctor  select- 
ed by  tbe  respondent  negligently  treated  tbe 
left  arm  for  a  qirain,  and,  as  a  result  of  tbe 
negligent  diagnosis  and  treatment.  It  Is  de- 
formed and  it  usefulness  greatly  impaired. 


Tbe  complaint  «l8o  alleges  tiiat  the  doctor 
was  Incompetent  as  a  surgeon,  and  tbat  this 
fact  was  known  to  tbe  defendant  At  tbe 
close  of  tbe  plaintiff's  testimony,  a  Judgment 
of  dismissal  was  entered.  Tbe  plaintiff  baa 
appealed. 

Tbe  first  and  principal  question  to  be  deter- 
mined is  whether,  under  tbe  averments  In  the 
complaint  and  tbe  testimony,  there  was  any 
legal  obligation  resting  upon  the  respondent 
otber  than  to  select  a  competent  surgeon. 
While  the  incompetency  of  tbe  surgeon  se- 
lected by  tbe  respondent  Is  alleged  In  the  com- 
plaint, no  testimony  was  offered  to  support  It, 
and  It  will  not  receive  further  notice.  Tbe 
averment,  when  reduced  to  its  simplest  form, 
Is  tbat  tbe  sum  of  $1  per  month  was  with- 
held from  the  wages  of  tbe  appellant  and 
otber  employds,  and  paid  to  a  physician  or 
surgeon  selected  by  tbe  respondent,  and  tbat 
tbe  negligence  of  the  sargeon  caused  tbe  In- 
Jury  complained  of. 

We  think,  under  tbe  decisions  of  this  court, 
that  the  implied  duty  of  the  respondent  was 
to  select  a  competent  pbysldan  and  surgeon, 
and  that  when  It  did  so  It  bad  discharged 
Its  full  legal  obligation.  It  Is  not  claimed 
tbat  there  was  any  express  contract  between 
tbe  company  and  tbe  appellant,  and  the  com- 
plaint expressly  excludes  tbe  inference  that 
any  profit  resulted  to  the  respondent.  It  was, 
therefore,  a  noncompensated  or  gratuitous 
trustee,  and  Is  liable  only  for  a  failure  to  use 
reasonable  care  In  the  selection  of  a  compe- 
tent aurgeon.  In  treating  a  similar  case,  In 
Richardson  v.  Carbon  Hill  Coal  Co.,  10  Wash. 
G4S,  30  Pac.  05,  this  court  said:  "The  hospital 
was  maintained  and  tbe  physician  provided 
for  the  sole  purpose  of  relieving  sick  and  In- 
jured employes  without  expense  to  tbem  and 
without  any  intention  on  the  part  of  tbe  com- 
pany of  making  any  profit  out  of  tbe  under* 
taking.  It  was  therefore  a  charitable  Insti- 
tution, and  it  was  supported  by  the  contribu- 
tions of  employ^,  and  carried  on  in  tbelr 
Interests.  And  if  tbe  company  did  employ 
the  physician,  as  claimed  by  tbe  re^randent, 
to  look  after  and  treat  the  eifik  and  injnred, 
it  Is  not  liable  for  bis  negligence  bnt  is  re- 
sponsible only  for  want  of  ordinary  care  in 
selecting  him." 

The  appellant,  however.  Insists  tbat  this 
rule  was  not  adhered  to  In  Sawdey  v.  Spo- 
kane Falls  &  Nortbem  Ry.  Co.,  30  Wash.  349, 
TO  Pac.  972,  94  Am.  St  Rep.  8S0.  In  the 
Sawdey  Case  tbe  court  adverts  to  the  fact 
tbat  the  surplus  In  excels  of  the  cost  of  treat- 
ing the  employes  was  retained  by  the  com- 
pany, and  said:  "There  Is  therefore  in  this 
case  both  the  element  of  contract  and  profit" 
In  commenting  on  tbe  Richardson  Case,  the 
court  said  tbat  it  was  not  authority  for  the 
broad  proposition  that  an  employer  who  main- 
tains a  hospital  for  a  profit  or  contracts  for 
a  consideration  to  treat  its  injured  employes, 
is  not  liable  for  the  negllgaoce  of  the  pbysl- 
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clan  he  employs  notwltbstandlng  he  exer- 
cises reasonable  care  In  the  selection  of  a 
l^sidan.  Tom  from  Its  setting,  the  word 
"consideration,"  as  used  br  the  court,  might 
glre  color  to  tiie  view  that  the  mle  in  the 
Richardson  Case  was  modified ;  but  the  opin- 
ion as  an  entirety  clearly  shows  that  the 
word  was  naed  as  synonymous  with  profit  or 
anticipated  profit  In  the  case  at  bar  the 
language  of  the  otnnplaint  expressly  na- 
tives even  an  anticipated  profit  The  appel- 
lant dtes  Phillips  T.  St  Ijonis  ft  8.  F.  R. 
Co..  211  Mo.  4ia,  lU  S.  W.  109,  17  L.  B.  A. 
(N.  S.)  1167, 124  Am.  St  Bep.  78&  This  case 
holds,  upon  somewhat  similar  facts,  that  the 
deduction  of  a  portion  of  the  wages  of  the 
employe  and  the  employment  of  the  physician 
makes  the  physician  the  agent  of  the  com- 
pany and  raiders  it  liable  for  his  acts  of  neg- 
llgenoew  We  think  the  mle  annoonced  by  this 
court  is  the  better  and  Juster  one,  and  It  will 
be  followed  in  this  case.  This  condusim  re- 
quires an  affirmance  of  the  Judgment  We 
wUI,  however,  consider  the  testimony  which 
It  is  claimed  makes  a  ^ima  tede  case  of 
negligence  on  the  part  of  the  sui^^n. 

The  learned  trial  court  dismissed  the  case 
because  in  his  opinion  then  was  no  negli- 
gence shown.  We  concur  In  tills  view.  Brief- 
ly stated,  tile  evidoice  dlsdoses  that  the  sur- 
geon at  first  expressed  the  oplnlim  that  both 
arms  were  broken,  but  said  he  would  eammlne 
them  with  the  X-ray;  that  he  did  so,  and 
then  said  that  there  was  a  ftacture  of  the 
right  wrist,  but  that  the  left  was  sprained ; 
that  he  so  treated  them ;  that  the  right  wrist 
was  restored  to  its  normal  condition;  that, 
uiwn  complaint  of  the  appellant  from  time  to 
time  that  the  left  wrist  was  painful  and  not 
improving,  he  re-examined  It  with  the  X-ray 
at  least  three  times ;  that  each  examhiatlon 
confirmed  his  later  opinion  that  it  was  sprain- 
ed and  not  broken ;  that  he  said  to  the  ap- 
pellant whenever  he  complained  of  the  pain 
that  a  sprain  was  "worse"  than  a  break.  The 
X-ray  examinations  were  what  the  physicians 
term  "fluoroscopic,"  whldi  Is  made,  as  the 
physician  expressed  It:  "Tou  use  an  X>ray; 
but  instead  of  taking  a  picture  you  have  an 
apparatus  that  yon  bold  In  the  hand  and  look 
through  the  arm."  The  only  negligence  claim- 
ed Is  that  the  attending  surgeon  failed  to  take 
an  X-ray  photograph  so  as  to  make  certain 
his  diagnosis. 

A  physician  and  surgeon  by  taking  charge 
of  a  case  impliedly  r^resents  that  he  i>os- 
sesses,  and  the  law  imposes  upon  him  the 
duty  of  possessing,  reasonable  skill  and  learn- 
ing. He  is  not  liable  for  mistakes  if  he  uses 
the  method  recognized  and  approved  by  those 
reasonably  skilled  In  the  profession.  Sawdey 
7.  Spokane  Falls  A  Northern  By.  Co.,  supra. 
"He  does  not  undertake  to  effect  a  cure  or 
restore  a  broken  limb  to  its  normal  condition. 
If  be  treats  the  injury  with  a  reasonable 
degree  of  skill  and  care,  he  is  not  responsi- 


ble for  the  results."  Fetnson  v.  Wells,  43. 
Wash.  693,  84  Pae.  OOS.  See,  also.  Pike  t. 
Honslnger,  155  N.  T.  201,  49  N.  E.  7G0,  03 
Am.  St  Bep.  ^55;  Jackson  r.  Bumham,  20 
Colo.  532.  80  Paa  577;  Patten  t.  Wlggin.  51 
Me.  594,  81  Am.  Dec.  69a 

The  conclusion  is  Irretistible  that  the  sar^ 
geon  used  reasonaUe  diligence  and  skill,  and 
that  to  pramit  a  recovery  would  establish  tiie 
rule  that  a  surgeon  is  liable  for  a  failure  to 
use  extraordinary  care  and  dll^ence  in  both 
diagnosis  and  treatment  The  surgeon  who 
testified  that  an  X-ray  photograph  should 
have  been  takoi  stated  that  he  had  practiced 
his  profession  Cor  a  period  of  20  years,  and 
that  he  had  never  had  an  X-ray  machine.  He 
examined  the  appellant  for  the  first  time 
about  17  months  after  the  injury,  and  took  X- 
ray  photographs  of  the  l^t  wrist  which  he 
said  showed  a  fracture  which  in  his  (pinion 
a  like  investigation  in  the  beglnnii:^  would 
have  revealed.  Another  surgeon  said  that 
the  X-ray  was  used  only  as  a  matter  of  ex- 
treme care,  viewing  the  testimony  in  the 
light  most  favorable  to  the  appellant  It  clear- 
ly shows  that  the  attending  surgeon  used  rea- 
sonable care,  skill,  and  diligence  in  diagnosis 
and  treatment  A  verdict  for  the  appellant 
could  not  be  permitted  to  staifd.  and  a  Judg- 
ment resting  upon  It  would  be  set  aside. 

The  Judgment  will  be  affirmed. 

RUDKIN,  C.  J.,  and  GHADWICK  and 
FULLEBTON,  JJ.,  concur. 


UNITED  STATES  FIDELITY  &  GUAB- 
ANTT  CO.  V.  LEE. 

(Supreme  Court  of  Washington.   March  25, 

1910.) 

1.  Husband  and  Wifb  (9  Comhukitt 
Pbopebty— Pbesuhption. 

The  presumption  that  property  aoqnired 
during  marriage  u  commualty  property  may  be 

rebutted. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8§  913,  914 ;  Dec.  Dig.  |  2e2.*l 

2.  Husband  and  Wife  (S  249»)— Coionniirr 

AND  SBPABATE  PbOFEBIT. 

Where  property  is  acquired  during  mat- 
riage,  the  test  of  its  character  as  commanlty 
property  la  whether  It  was  acquired  by  com* 
rounity  fanclB  or  community  credit  lu  which 
case  it  is  c(»nmnDlt7  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  8S7-^;  Dec  Dig.  i  24a*] 

3.  Husband  and  Wife  ({  122*)— CoiannnTT 

AND  SePABATE  PbOPERTT. 

Under  Ballinger'a  Ann.  Codes  &  St.  II 
4489.  4490.  4502,  4504  (Pierce's  Code.  H 
3876,  3863.  3873),  authorising  a  married  woman 
to  man^  the  property  owned  hj  her  at  her 
marriage,  or  subsequently  acquired  by  gift  or 
inheritance,  ttie  same  as  If  she  were  unmarried, 
etc.,  a  married  woman  who  contracted  in  her 
own  name  for  the  pnrdiase  of  land,  payable  In 
installments,  as  evidenced  by  her  personal  notes 
without  creating  any  community  obligation,  and 
who  had  money  or  property  in  her  separate  es- 
tate avallaUe  and  sufficient  to  meet  the  oUiga- 
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tlona  ai  ther  matnred,  and  vrho,  after  paying 
some  of  the  inatallmenta  at  their  matarity,  Bold 
her  rights  at  a  profit,  was  entitled  to  the  profits 
as  her  separate  estate. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  442-448;  Dec.  Dig.  fi  122.*] 

Department  2.  Appeal  from  Superior  Court, 
Adams  Coonty;  Henry  Zj.  KemiaD,  Jodge. 

GarniBbment  proceedings  by  the  United 
States  Fidelity  &  Gnaranty  Company  against 
the  Old  National  Bank  of  Spokane.  In  which 
Cordle  O.  Lee  Intervened.  From  a  judgment 
granting  insufficient  relief  to  the  Intervener, 
ehe  appeals.   Reversed  and  remanded. 

Merrltt,  Oswald  ft  Merrltt,  for  appellant 
Danson  &  WlUiamB,  for  respondent 

MOUNT,  J,  Cordle  0.  Lee,  the  appellant 
here,  intervened  in  a  gamlobment  proceed  ing, 
and  claimed  as  her  separate  property  certain 
money  on  deposit  In  the  Old  National  Bank 
of  -Spokane,  which  money  had  been  gar> 
nlabed  upon  a  debt  owing  by  her  husband, 
O.  M.  Lee,  to  respondent  Upon  a  trial  the 
court  found  that  a  part  of  the  money  gar- 
nished was  the  separate  property  of  the 
appellant,  and  that  the  balance  was  com- 
munity property  belonging  to  the  appellant 
and  her  husband,  l^e  appeal  Is  from  the 
mder  adjudging  the  community  Interest 

There  are  no  disputed  facts  in  the  case. 
Stated  in  chronological  order,  the  facts  are. 
In  substance,  as  follows;  On  April  4,  1902. 
O.  M.  Lee,  then  an  unmarried  man,  became 
a  surety  to  the  respondent  United  States 
fidelity  ft  Guaranty  Company  upon  an  in- 
demnity bond.  On  May  24,  1902,  Mr.  Lee 
was  married  to  the  appellant  At  the  time 
of  the  marriage  appellant  was  possessed  of 
about  $6,S00,  which  she  had  inherited  from 
her  mother's  estate.  On  November  9,  1906, 
appellant  purchased  a  section  of  land  from 
John  Bovee  for  an  agreed  price  of  $3,200. 
She  paid  $640  In  cash  from  her  separate 
funds,  and  agreed  to  pay  the  balance  In  an* 
nual  paymefats  of  $S12  each,  wldi  Interest  at 
6  per  cent  on  deferred  payments,  and,  when 
the  purchase  price  was  fuUy  paid,  a  deed 
was  to  be  dellveied  to  her.  She  signed  a 
written  contract  to  that  effect,  and  executed 
her  personal  notes  tea  the  deferred  payments. 
At  the  time  of  thbi  transaction  she  bad  sepa- 
rate property  In  the  hands  of  her  broOier  in 
Kentucky  sufficient  to  make  the  whole  pay- 
ment^ and  she  intended  to  and  did  use  this 
mon^  to  meet  the  iwyments  when  due.  On 
December  L  1906,  she  made  the  second  pay- 
ment  of  1612  and  $163.00  Interest  oat  of  her 
separate  property.  In  June,  1907,  a  Judg- 
ment In  the  sum  of  $3,^  was  obtained  by 
the  respondent  against  O,  M.  Lee,  ber  hus- 
band, by  reason  of  the  Indemnity  bond  above 
mentto&ed.  On  December  1, 1907,  appellant 
paid  out  of  ber  separate  funds  $612  and 
$122.88  Interest;  being  the  installment  due  on 
her  ctmtract  at  that  time.  On  March  4, 1908* 


appellant  sold  to  fi.  L.  Ford  the  land  above 
referred  to  for  $6,400;  and  she  and  her  hus-- 
band  Joined  in  the  contract  of  sale  and  deed. 
Appellant  objected  to  her  husband  Joining  In 
the  transaction,  bu^  upon  tiie  request  of  the 
purchaser  and  the  advice  of  her  attorneys 
that  this  would  prevent  any  question  of  the 
community  interest  of  ber  hniAmnd,  the  Join- 
der was  made.  On  March  80;  1906,  a  supple- 
mental contract  was  made  by  which  Mr. 
Ford  agreed  to  pay  to  Mr.  Bovee  direct  the 
balance  due  by  appellant  upon  the  purchase 
price  of  the  land.  This  contract  and  deed 
were  placed  in  escrow  in  the  Old  National 
Bank  of  Spokane.  On  December  1, 1908,  Mr. 
Ford  paid  to  Mr.  Bovee  $512  principal  and 
$92.16  interest,  being  the  fourth  Installment 
due  Mr.  Bovee  on  the  contract  with  appel' 
lant  On  December  28,  1908,  a  writ  of  gar- 
nishment was  served  on  the  Old  National 
Bank,  In  the  action  wherein  the  respondent 
had  a  Judgment  against  O.  M.  Lee.  There- 
after the  appellant  Intervened  In  the  garnish- 
ment proceedings,  and  claimed  the  whole  of 
the  property  in  the  hands  of  the  bank  as  her 
separate  estate  Pending  the  trial  Mr.  Ford 
paid  the  balance  of  the  purchase  price  of  the 
land  Into  the  bank.  The  court  concluded 
that  $1,664  and  certain  interest  paid  by  the 
appellant  out  of  her  separate  funds  entitled 
her  to  i*«*/i3oo  interest  In  the  funds  as  her 
separate  estate,  and  that  the  balance  paid 
by  Mr.  Ford  Into  the  bank  was  commtmlty 
property  subject  to  the  payment  of  the  Judg- 
ment against  Mr.  Lee.  The  question  in  the 
case  Is  whether  under  the  facts  stated  the 
proceeds  of  the  sale  of  this  land  are  wholly 
the  separate  property  of  the  (U)pe]lunt 

The  appellant  acquired  the  property  after 
marriage.  She  acquired  it  with  her  separate 
funds;  that  is,  she  made  the  contract  In  her 
own  name  without  her  husband  Joining  her, 
and  made  three  payments  thereon  out  of  her 
separate  funds.  It  is  true  she  gave  h«  indi- 
vidual notes  for  deferred  payments,  but  at 
that  time  she  had  separate  funds  sufficient 
to  make  the  whole  payment  She  did  not  de- 
sire to  pay  cash,  and  credit  was  extended 
for  bet  accommodation.  The  rebord  does  not 
show  directly  that  the  vendor  who  took  the 
contract  and  the  notes  relied  upon  her  sepa- 
rate estate.  The  record  Is  silent  upon  that 
question.  No  deed  passed,  and  It  was  agreed 
that  the  deed  should  not  be  delivered  until 
payments  were  fully  made  or  vntU  a  mart- 
gage  was  given  back.  The  vendw  probably 
relied  upon  the  land  as  security  (or  the  de- 
ferred payments,  and  therefore  made  no  In- 
quiry 08  to  the  reqtonsibllity  of  ttie  appel- 
lant In  her  separate  right  Hie  appellant 
faowerer,  had  money  available  sufficient  to 
make  Qie  payments,  and  Intended  to  do  so 
out  of  her  separate  ftmds  without  assistance 
from  her  hnsband,  but,  before  the  time  vrhok 
all  the  paymente  became  due,  the  sold  lite 
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land  fOT  double  liie  pnrcbase  price,  And  there- 
by made  a  profit  of  $3,200  npoa  an  Invest- 
ment of  $1,930.40.  The  statutes  of  this  state 
provide:  "The  property  and  pecanlary  rii^ts 
of  every  married  woman  at  the  time  of  her 
marriage,  or  afterwards  acquired  by  gift. 
deTise,  or  inheritance,  with  the  rents,  Isanes, 
and  profits  thereof,  shall  not  be  subject  to 
the  debts  or  contracts  of  her  husband,  and 
she  may  manage,  lease,  sell,  convey,  Incum- 
ber, or  devise  by  will  such  property,  to  the 
same  extent  and  in  the  same  manner  that 
the  husband  can,  property  belonging  to  him." 
Ballinger'B  Ann.  Codes  &  St  |  4489  (Pierce's 
Code,  S  3867).  Property  not  owned  or  ac- 
quired as  above  stated,  but  acquired  after 
marriage,  Is  community  property.  Ballln- 
ger's  Ann.  Codes  &  St  {  4490  (Pierce's  Code, 
}  3876).  "Every  married  person  shall  here- 
after have  the  same  right  and  liability  to  ac- 
quire, hold,  enjoy,  and  dispose  of  every  spe- 
cies of  property,  and  to  sue  and  be  sued  as 
if  he  or  she  were  unmarried."  Ballinger's 
Ann.  Codes  &  St.  8  4502  (Pierce's  Code,  S 
3863).  "Contracts  may  be  made  by  a  wife, 
and  liabilities  incurred,  and  the  same  may 
be  enforced  by  or  against  her  to  the  same 
extent  and  in  the  same  manner  as  if  she 
were  nmnarrled."  Ballinger's  Ann.  Codes  & 
St  S  4504  (Pierce's  Code,  S  3873). 

It  seems  clear  from  these  provisions  that 
a  married  woman  may  deal  with  her  sepa- 
rate property  as  If  she  were  unmarried,  and 
that  money  or  Other  property  owned  by  her 
at  the  time  of  her  marriage,  tc^ether  with 
the  "rents.  Issues,  and  profits"  of  such  mon- 
ey or  property,  shall  not  be  subject  to  the 
debts  or  contracts  of  her  husband,  and  that 
she  may  manage,  lease,  sell,  convey,  and  in- 
cumber such  property  In  the  same  manner 
as  her  husband  can  property  belonging  to 
Mm.  It  Is  clear,  therefore,  that  If  the  appel- 
lant had  paid  her  separate  cash  for  the  sec- 
tion of  land  which  she  acquired  by  contract 
from  Mr.  Bovee,  the  profits  arising  from  the 
sale  thereof  would  have  been  her  separate 
property.  She  did  not  pay  cash.  She  enter- 
ed Into  B  contract  In  her  own  name,  without 
ber  husband  Joining  her,  to  purchase  the 
land.  She  made  the  first  payment  of  $640 
out  of  ber  separate  estate.  She  agreed  to 
paj  13ie  balance  In  five  annual  installments, 
and  gave  her  personal  notes  for  the  deferred 
payments.  She  had  the  money  or  property 
in  her  separate  estate  which  would  be  avail- 
able and  Bufflcleut  to  meet  these  obligations 
wten  they  matured.  She  afterwards  paid 
the  second  and  third  installments  out  of  her 
separate  funds,  but  before  the  maturity  of 
the  fourth  Installment  she  sold  the  land,  or, 
more  accurately  speaking,  the  contract,  there- 
by making  a  profit  on  the  investment  The 
evidence  Is  reasonably  certain  that  the  trans- 
action was  tbe  personal  contract  of  the  ap- 
pellant dealing  with  her  separate  estate; 
that  no  community  funds  were  invested,  and 
there  was  clearly  no  Intent  to  involve  tbe 


commnnlty  of  berstilf  and  husband  thereiii. 
If  the  penMHud  notes  signed  the  at^llant 
had  not  beoi  given,  it  cotdd  not  be  said  that 
there  was  any  liability  against  either  the  ap- 
pellant personally  or  against  the  commnnllyp 
for  the  contract  was  <me  hj  which  the  ven- 
dee agreed  to  conv«y  tbe  land  to  appellant 
when  the  payments  were  fully  made.  Time 
was  made  the  essence  of  the  contract  and 
it  was  provided  that  a  fitllure  to  make  any 
payment  whea  dne  forfeited  all  payments 
made  as  liquidated  damages.  If  a  married 
woman  may  manage,  sell,  and  incumber  her 
separate  property,  and  have  the  same  right 
to  acquire,  manage,  and  dispose  of  said  prop- 
erty, and  to  sue  and  be  sued,  as  if  she  were 
unmarried,  and  if  contracts  may  be  made  by 
the  wife,  and  liabilities  Incurred  and  the 
same  enforced  by  or  against  her,  to  the  same 
extent  and  manner  as  if  she  were  unmarried, 
as  the  statutes  quoted  above  provide,  It  le 
difficult  to  understand  why  the  appellant 
was  not  acting  within  and  for  ber  separate 
rights  when  she  made  the  contract  stated. 

The  presumption  la  that  property  acquired 
dnrlDg  the  marital  relation  Is  community 
property,  hut  this  presumption  may  be  re- 
butted. Weymouth  v.  Sawtelle,  14  Wash.  32, 
44  Pac.  109;  Brookman  v.  State  Ins.  Co.,  IS 
Wash.  308,  51  Pac  395.  Tbls  presumption 
has  been  met  and  clearly  overcome  in  this 
case.  The  case  of  Heintz  v.  Brown,  46  Wash. 
387,  90  Pac.  211,  123  Am.  St  Rep.  937,  was 
thought  by  the  trial  court  to  control  this 
case.  That  case  and  the  authorities  therein 
cited  are  relied  upon  by  the  respondent  for 
an  affirmance  of  the  Judgment  rendered  in 
this  case.  In  that  case  we  said:  "From  the 
foregoing  statement  it  will  be  seen  that  the 
property  acquired  from  the  railway  company 
was  paid  for  In  part  by  the  separate  funds 
of  the  wife  and  In  part  by  money  borrowed 
on  the  property  In  which  she  had  invested 
her  separate  fnnds.  Under  the  rule  announc- 
ed by  this  court  in  Tester  v.  Hochstettler,  4 
Wash.  3^,  30  Pac.  898,  and  reaffirmed  on 
rehearing  In  Main  v.  Scholl,  20  Wash.  201. 
54  Pac.  1125,  the  funds  borrowed  by  the 
wife,  even  though  borrowed  on  her  separate 
property,  or  on  property  In  which  she  had 
invested  her  separate  funds,  was  commnnltr 
property,  and  to  that  extent  at  least  tbe  pn^ 
erty  in  controversy  was  paid  for  with  com- 
munity fnnds  and  became  commnnlty  prop- 
erty." We  do  not  desire  to  further  extend 
the  rule  announced  in  that  case.  In  that 
case  and  in  the  cases  from  tbls  court  there 
followed  the  separate  estates  were  not  sofa- 
dent  to  make  the  purchases,  and  the  credit 
of  the  community  was  drawn  upon  to  com- 
plete the  purchases.  Uoney  was  actually 
borrowed  and  used  tfa  that  purpose,  so  that 
a  community  obllgatlmi  was  created  and  a 
resulting  community  Interest  followed-  The 
property  thus  purchased  was  not  acquired 
by  separate  property,  or  the  rents.  Issues, 
and  profits  thereof.   In  tbe  case  at  bar  the 
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appellant  borrowed  no  money.  Her  separate 
estate  was  amplr  sufficient  to  meet  Qw  wh<^ 
cfmtract  at  ttw  time  it  was  entered  Into. 
She  was  not  required  to  create  a  conmiimlty 
obligation,  and  did  not  Intend  to  do  so.  She 
entered  Into  a  contract  which  her  aerate 
estate  was  ■nffldent  to  protect,  and  which 
she  partly  performed  with  separate  fands, 
and  without  donbt  Intended  to  carry  out  as 
bet  separate  contract  without  community 
llablUt7>  la  these  respects  this  case  Is  dls- 
tlngnlshable  frcnn  H^uta  r.  Brown,  supra. 
If  we  apply  fiie  rule  In  that  case  to  the  facts 
in  this  case,  we  must  hold  that  married  per- 
sona may  not  purchase  property  as  e^arate 
property,  except  fer  cash,  and  may  not  make 
contracts  and  Incur  liability  to  the  same  ex- 
toit  as  though  unmarried.  wlUdi  Is  squarely 
In  the  face  of  the  statutes  above  quoted. 
Where  property  Is  acquired  daring  marriage, 
the  test  of  Its  separate  or  community  char- 
acter Is  whether  It  was  acquired  by  com- 
munity funds  and  community  credit,  or  sep- 
arate funds  and  the  Issues  and  profits  there- 
of; the  presumption  always  being  that  It  Is 
community  property,  but  this  presumption 
may  be  rebutted  by  proof.  Tested  by  this 
rule,  we  are  satlsQed  that  the  property  In 
question  here  was  wholly  the  separate  prop- 
erty of  the  appellant  We  are  therefore  of 
the  opinion  that  the  contract  In  this  case 
created  no  community  obligation  which  would 
necessarily  take  the  case  within  the  rule  of 
the  Helntz  Case. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to.  declare  the 
whole  fund  In  the  bank  the  separate  prop- 
erty of  the  appellant 

RUDKIN,  C.  J.,  and  DUNBAR  and  PAR- 
KER, JJ.,  concur.  CROW,  J.,  took  no  part 


NELSON  T.  YOUNO-COLB  LUMBER  CO. 
et  al. 

(Supreme  Court  of  Washington.  March  2& 
1910.) 

Uastbb  Airn  SBaTAirr  <f  252*)— Ikjubies  to 
Sbbtant— Action  fob  Injubizs— Notigk  of 
Cum. 

The  factory  act  (Laws  1906,  c.  84,  S  9)  pro- 
vides that  no  action  for  compensation  for-in- 
jories  under  the  act  shall  be  maintained  unleai 
notice  is  given  to  the  employer  within  six  moaths, 
bat,  if  from  incapacity  it  is  impossible  for  the 
person  injured  to  give  the  notice  within  the  time 
provided,  he  may  give  the  same  within  90  days 
after  such  incapacity  is  removed,  etc  Held, 
that  such,  notice  is  a  condition  precedent  to  the 
right  of  actioo,  though  the  person  Injured  was 
mentally  or  physically  incapable  of  transacting 
busiaeBs  after  his  Injury,  and  his  action  was 
commenced  by  bis  guardian  ad  litem. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  806;  Dec.  Dig.  |  232.*] 

En  Banc:  Appeal  from  Superior  Oourt, 
Pierce  County;  John  A.  Shackleford,  Judge. 


Action  by  Theodor  Nelscm,  an  luane  per- 
son, by  CazDllne  Nfilsoii,  his  guardian  ad 
Utem,  against  the  Toung<}ole  Lnmbw  Com- 
pany and  the  Little  Masbell  Lumber  Com- 
pany. lUalntlff  had  Judgmmt,  and  defend- 
ants appeal.  Reversed. 

Hudson  &  Holt  and  Stevens  Bros.,  for  ap- 
pellants. Qovnor  Teats,  Hugo  Metzler,  and 
Leo  Teats,  for  respondent. 

MOUNT,  J.  The  plaintiff  recovered  a 
Judgment  against  the  d^endants  on  account 
of  personal  injuries.  The  defendants  have 
appealed. 

It  appears  that  <hi  May  1,  1907,  while  tin 
respondent  was  working  In  a  sawmill  for  the 
appellants,  he  fell  into  an  unguarded  con- 
veyor chute,  and  was  severely  Injured.  His 
injury  omflned  him  to  his  home  until  about 
the  11th  of  ^me,  when  he  returned  to  worit 
for  the  appellants.  He  worked  only  a  por- 
tion of  ttie  time  during  the  months  of  June, 
July,  and  Anguat;  when  he  quit  because  the 
work  waa  too  heavy  for  him,  and  went  to 
woA  for  the  Tacoma  ft  Eastern  Railroad 
Company  as  section  hand.  He  worked  there 
until  December,  1907,  when  he  quit  because 
he  waa  unable  to  do  tiie  work.  In  January, 
1908,  he  was  adjudged  tauane^  and  waa  sent 
to  the  insane  asylum  at  Stellacoom,  where 
he  has  evw  alnce  lemalned.  This  action  waa 
begun  on  May  1,  1906,  by  his  guardian  ad 
Utem.  It  is  allied  that  the  negligence  of 
the  appdlants  consisted  In  failure  to  guard 
the,  hatchway  to  said  conveyor  when  It  was 
practlotble  to  do  so.  No  notice  of  the  time, 
place,  and  cause  of  the  Injury  was  glv»i 
within  six  months,  under  the  provisions  of 
the  factory  act  under  whl<di  thia  action  waa 
brought  It  Is  alleged  In  the  complaint  "that 
by  reason  of  the  aforesaid  Injuries  the  mind 
of  the  said  Theodor  Nelson  became  doanged 
from  the  time  of  aald  accident,  and  was  and 
became  totally  incapable  of  transacting  busi- 
ness trom  tbB  time  of  receiving  said  Injo- 
rles."  It  is  also  alleged  that  one  A.  O. 
Baumelster  on  April  18,  1908,  on  behalf  of 
said  Theodor  Nelson,  caused  a  notice  hi  writ- 
big  of  the  time:  places  and  cause  of  the  In- 
Jury  to  be  glvm  to  the  d^endants,  and  a 
copy  of  this  notice  was  attached  to  the  com- 
plaint and  marked  "ExUblt  A."  These  alle- 
gation of  the  comiflabit  wwe  denied  by  the 
answer,  accept  that  it  was  admitted  that  the 
Exhibit  A  was  served  upon  the  defendants 
on  April  18,  190a  At  the  dose  of  plalntlff'a 
case,  the  defendants  moved  the  court  for  a 
directs  verdict  and  for  a  dismissal  of  the 
action,  upon  several  grouuda  one  of  which 
was  that  the  notice  required  by  the  factory 
act  had  not  been  given.  The  trial  court  was 
of  the  opinion  that  no  notice  was  required 
where  the  Injured  person  became  Insane 
vrltiUn  the  period  of  rix  months  and  con- 
tinued insane  thereafter. 

The  factory  act  under  which  the  action 
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was  twonght  provides:  "No  action  for  the 
recoTery  of  compensation  for  injury  under 
this  act  shall  be  maintahted  onless  notice  of 
the  time,  place  and  cause  of  Injury  Is  given 
to  the  employer  ^rlthln  six  months,  and  the 
action  is  commenced  within  one  year,  from 
*  the  occurrence  of  the  accident  causing  the 
Injury.  The  notice  required  by  this  section 
shall  be  In  writing,  signed  by  the  person  fn- 
jnred,  or  by  some  one  In  his  behalf ;  but  If 
from  mental  or  physical  Incapacity  It  Is  im- 
possible for  the  person  Injured  to  give  the 
notice  within  the  time  provided  In  this  sec- 
tion he  may  give  the  same  within  ninety 
days  otter  such  Incapacity  is  removed,  and 
In  case  of  his  death  without  having  given 
the  notice  because  of  mental  or  physical  In- 
capacity, his  executor,  or  administrator  may 
give  notice  within  thirty  days  after  his  ap- 
pointment" Laws  1905,  p.  169,  |  9.  This 
statute  Is  clear  that  no  action  shall  be  maln- 
tataied  nnl^  the  required  notice  Is  given, 
and  the  authorities  agree  that  such  notice  is 
a  condition  precedent  to  tlie  right  of  action. 
2  Labatt,  Master  &  Servant,  |  706 ;  1  Dresser, 
Employer's  Liability,  f  27;  Supplement  to 
Dresser's  Employer's  Liability,  p.  65;  S 
Thompson,  Negligence,  |  6231,  and  cases  cit- 
ed ;  Reno's  Employer's  liiablllty  Acts,  {  124^ 
No  notice  of  any  kind  was  attempted  to  be 
given  In  this  oue  until  April  IS,  1808,  which 
was  nKffe  than  six  months  utter  tbe  acci- 
dent which  caused  the  Injury.  Apparently 
ttan  notice  la  not  relied  npcm,  fcv  it  Is  con- 
tended by  the  respondait  that  no  notice  was 
Teqnlred  In  the  case. 

It  Is  argued  by  the  appdlants  that  die  evi- 
doice  in  behalf  of  the  respondent  shows  that 
for  the  greater  portion  of  six  months  follow- 
ing the  Injury  the  respondent  was  sane  and 
able  to  go  about  his  bmlness,  and  therefore 
should  hare  glvrai  the  notice  required  If  he 
Intended  to  hoMi  the  appellants  liable;  and 
also  thst  the  fallnre  to  give  notice  as  re- 
quired by  the  statute  bars  a  recovery.  We 
need  not  pass  npon  the  evidence  relating  to 
flie  Insanity  ot  tbe  respondent,  but  may  as- 
sume that  this  evidence  was  snfDclent  to  go 
to  Qie  Jury,  and  also  suffldent  to  show  that 
the  respondent  was  either  mentally  or  iriiys- 
Ically  Incapable  of  transacting  buslnesB  from 
the  time  of  the  accident.  The  statute  says: 
*^e  notice  required  by  this  section  shall  be 
In  writing,  signed  by  the  person  injured,  or 
by  some  one  In  bis  b^alf."  This  means,  of 
course,  some  one  capable  of  r^esmting  an 
intelligent  person  acUuff  within  the  six 
months.  The  next  clause  provides  for  per- 
sons Incapadtsted  as  ftdlows:  "But  If  from 
mental  or  physical  Incasncltr  It  Is  Impos- 
sible for  the  person  Injured  to  give  the  notice 
within  the  time  provided  In  tills  section  he 
may  give  the  same  within  ninety  days  after 
ench  Incapacity  is  removed,  and  In  case  of 
his  death  without  having  given  tbe  notice  be- 
cause of  mental  or  physical  Incapacity,  his 


executor  or  administrator  may  give  sndi 
notice  within  titlrty  days  aft»^  his  appoint- 
ment." The  effect  of  this  statute  Is  to  re- 
quire notice  to  be  given  within  six  montlis, 
where  mental  or  physical  incapacity  does  not 
exist ;  but,  where  such  incapacity  does  exist, 
then  such  notice  must  be  given  within  W 
days  after  recovery ;  and,  when  death  occurs 
and  notice  was  not  given  because  of  inca- 
pacity, then  within  30  days  after  an  executor 
or  administrator  has  been  appointed.  No 
provision  is  made  for  notice  while  disability 
continues,  and  it  Is  not  provided  that  the  ae- 
Uon  may  be  maintained  without  notice  in 
such  cases.  The  requirement  of  notice  Is 
mandatory  in  any  evoit  The  time  of  the 
first  contingency  had  passed  before  any  at- 
tempt was  made  to  give  notice.  Neither  of 
the  last  two  conting^ciee  has  occurred,  and 
no  attempt  has  been  made  to  give  the  notice 
required  In  such  cases.  At  the  time  this  ac- 
tion was  begun  the  respondent  was  Insane 
and  conQued  in  the  Insane  asylum.  No  gen- 
eral guardian  appears  to  have  been  appoint- 
ed for  hiB  person  or  estate,  and  no  such  no- 
tice as  is  required  appears  to  have  been 
given.  The  question  whether  a  gmeral  gua  rd- 
ian  of  an  insane  person  may  give  the  notice 
provided  for  in  the  statute  while  the  insane 
person  is  alive  Is  not  in  the  case.  Tbe  ab- 
sence of  proof  of  the  fact  that  the  statutory 
notice  was  given,  either  by  tbe  p^aon  injur- 
ed or  by  some  one  authorised  to  do  so  for 
him,  was  fatal  to  his  right  of  action,  and  It 
was  therefore  error  for  the  court  to  refuse 
to  dismiss. 

The  Judgment  must  therefore  be  revmed. 
and  the  cause  ordered  dismissed,  without 
prejudice. 

RUDKIN,  a  and  FUIXERTON,  CHAD- 
WICK,  GOSE,  CROW.  DUNBAB.  and  PAB- 
SBR,  JJ.,  concur. 


HUSTON  T.  HASBINQTON. 
(Supreme  Court  of  Washington.  Mardi  26^ 

leia) 

1.  Pbincifal  and  Aoxirr  8*)— Srsoxna 

PEBTOBHAnCE  (|  90*)— AOINOT— GomBAOIB 

Enfobceablb. 

A  contract  binding  a  party  to  sell  to  Ae 
adverse  i>artj  or  to  whom  he  may  direct  his 
entire  etock  m  a  corporation  on  the  payment  of 
not  less  than  $30,000,  and  aa  much  more  as  the 
stock  may  be  sold  for -to  any  person  other  than 
tbe  adverse  party,  Is  a  conttact  ot  agency,  and 
the  price  to  the  agent  is  IndeGnite.  and,  as  be- 
tween the  parties,  the  price  is  subject  to  fur- 
ther negotiations,  and  uie  contract  cannot  be 
specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Dec.  Dig.  |  8:*  SpeciSc  Perf<wiiiance^ 
Cent  IMg.  H  8^;  Dec.  Dig.  S  80.*] 

2.  Spbcific  Pkbvobhakcb  (S  80*}— CotmaoM 
Ehtobckablb, 

A  suit  for  the  specific  performance  of  a 
contract  Is  only  maintainable  where  tbe  terms 
of  the  contract  are  so  precise  that  they  cannot 
ba  reasonsbly  ralsnnderstood,  and  equity  wOl 
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not  decree  spedfle  peiformaiice  <^  a  eontraot 
which  inToIres  the  pa^nent  a  price  nntU  the 
price  is  ascertalnea. 

[Ed.  Note.-~For  otiier  cases,  see  Specific  Per- 
formance, Gent  Die.  H  83-86;  Dec.  Dig.  I  3a*] 

3.  SPEcmo  PsnroBicAnca  U  58*>— Coimucra 

Enkobcubu. 

Where  a  contract  Mndin^  a  party  to  sell 
his  entire  stock  in  a  corporation  to  the  adverse 
part7  who  bad  the  sole  mansKenient  of  the  cor- 
poration was  entered  into  without  the  party  be- 
ing Informed  by  the  adverse  partj  of  the  con- 
dition of  the  property  sjad  of  the  nsfotlatious 
pending  which  might  increase  its  valne,  the 
contract  would  not  be  specifically  enforced,  be- 
canse  of  the  failure  of  the  adverse  party  to  fully 
Inform  the  party  as  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent.  Dis.  H  1(M>-1T1% ;  Dec. 
DiB.  S  53*] 

Department  2.  Appeal  from  Superior 
Court,  King  Ootinty;  John  F.  Main.  Judg& 

Action  by  R.  J.  Huston  against  Hllen  Har- 
rlnston.  From  a  Judgment  for  defendant^ 
plaintiff  appeals.  Affirmed. 

AuBtlii  B.  Orlffitha  and  Paal  Shaffratb,  tat 
aroellant  Shank  ft  Smith  and  Jamea  Bio* 
Neny,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  appellant  to  enforce  spedflc  performance 
of  a  written  contract  The  cause  was  tried 
upon  its  merits.  The  trial  court  dismissed 
tlie  plaintiff's  action,  and  awarded  an  affirm- 
ative Judgment  in  favor  of  the  defendant 
No  findings  of  fact  were  made  by  the  trial 
court.   The  plaintiff  appeals. 

The  contract  la  as  follows:  "In  considera* 
tlon  of  fifty  ((GO.00)  dollars,  receipt  whereof 
Is  hereby  acknowledged,  I  do  agree  to  sell 
to  R.  J.  Huston,  or  to  whomsoever  he  may 
direct,  my  entire  stock  and  all  my  Interest 
In  Vashon  Investment  Co.,  Inc.,  at  any  time 
within  six  months  from  this  date  or  there- 
lifter  nntil  I  shall  have  given  him  ten  days' 
notice  In  writing  to  the  contrary,  and  upon 
the  paymmt  to  me  of  the  sum  of  not  less 
than  thirty  thousand  ($30,000)  dollars  and  as 
mudi  more  than  aald  sum  as  said  stock  and 
Interest  may  be  sold  for  to  any  person  other 
than  the  said  B.  J.  Huston.  The  payment  of 
said  sum  of  thirty  thousand  ($30,000)  dol- 
lars or  more  to  be  not  less  than  half  cash 
and  the  balance  In  two  equal  annual  pay- 
ments with  Intnest  thereon  at  seven  per 
cent  per  annum,  payable  semlaunually.  I 
further  agree  that  the  said  R.  J.  Huston  shall 
have  the  privilege  to  take  for  himself  or  sell 
to  another  all  of  my  said  stock  and  all  In* 
terest  In  and  to  said  Vashon  Investment  Go. 
at  the  price  and  upon  the  terms  as  above 
provided  and  In  elth^  event  to  allow  him  the 
usual  commission  of  five  per  cent  on  the 
first  ten  thousand  ($10,00(9  dollars  of  the 
purchase  price  and  two  and  one-half  per 
cent  on  the  balance  of  said  purchase  jirlce. 
It  Ui  understood  that  the  propert7  of  the 
Vasttoa  Investmmt  Ca  la  a  certain  leaBe- 
hold  Interest  upon  lot  seven  Mock  twenty- 


four -of  the  A.  A.  Deimy*a  addltl<ai  to  the 
ot  Seattle.  Said  lease  executed  by  Mor- 
gan J.  Garfceek  and  wife  In  favor  of  Hllen 
Harrington  for  a  period  of  twenty-five  years, 
bearing  date  April  1,  lOOS,  and  I  furUter 
agree  to  execute  any  aisignmeat  of  said  lease 
that  may  be  necessary  or  required  hr  the 
purchaser  to  validate  the  sale  above  provided 
for.  Dated  at  Seattle  thla  2nd  day  of  No- 
vembw.  1908.  Hllen  Harrlngttm."  It  Is  not 
claimed  ^  the  ai^llant  that  the  property 
was  sold  to  any  other  person,  but  It  ta|  claim- 
ed that  this  Is  a  spedflc  agreemoit  to  sell  to 
R.  J.  Hnst«ni  for  $30/X)0.  It  Is  shown  that 
Mr.  Huston  tendered  to  reqxmdent  on  Blardi 
22.  1899^  $15,000  In  cash,  tocetber  with  two 
notes  for  $7,500  each,  due  In  <we  and  two 
years,  and  that  respondoit  refused  the  ten- 
der. The  eTldfittce  alsoahowa  that  before  the 
tender  was  made  reqiondent  offered  to  take 
from  Mr.  Huston  $80^000  tag  the  stock,  bat 
In  addition  thereto  respondent  Insisted  Uiat 
he  was  oititled  to  the  earnings  on  the  stodc 
up  to  that  time.  Mr  Huston  Insisted  that  the 
earnings  followed  the  stock.  Tbey  disagreed 
upon  this  point  and  this  actltm  followed. 
The  evidence  also  shows  that  the  Vashon  In- 
vestment Company  was  organized  the  ap- 
pellant and  respondent  The  appellant  was 
at  all  times  the  active  head  thereof.  The 
stock  was  all  held  by  them  about  equally, 
with  the  exception  of  a  few  shares  held  by 
third  parties.  The  appellant  bad  the  whole 
management  and  control  of  the  business  of 
the  corporation,  which  consisted  of  a  25-year 
lease  of  the  lot  mentioned  In  the  contract 
above  set  out  upon  which  lot  the  company 
had  erected  a  three-story  block  which  It  leas- 
ed at  a  monthly  rental  to  tenants.  Respond- 
ent knew  nothing  of  the  business  of  the  com- 
pany, but  relied  wholly  upon  the  appellant 
Prior  to  the  time  the  contract  was  entered 
Into,  the  respondent  bad  offered  to  sell  all  of 
his  stock  In  the  company  at  $30,000i  The 
appellant  bad  been  n^tlatlng  a  sale  of  the 
property  of  the  corporation  at  $100,000,  which 
would  make  the  value  of  reajmndent's  stock 
about  $50,000.  Appellant  was  also  negotlat* 
ing  for  other  tenants  of  the  building  for  a 
long  time  at  a  larger  rental  than  the  cor^ 
poratlon  had  theretofore  been  receiving.  Re- 
spondent did  not  know,  and  was  not  Inform- 
ed, of  the  contemplated  advance  In  the  rental 
value.  The  appellant,  learning  that  respond 
ent  had  offered  his  stock  at  $80,000;  called 
upon  him,  and  told  bim.  In  substance,  that 
this  offer  of  one-half  of  the  stock  of  the  cor- 
poration at  that  price  would  Injure  the  sale 
of  the  whole  property;  that  he  could  sell  re- 
spondent's stock  at  a  much  greater  sum.  The 
appellant  then  wrote  the  contract  above  set 
out,  and  the  same  was  signed  by  the  parties. 

It  win  be  noticed  that  the  c<mtract  pro- 
vides that  the  req»ondent  agrees  **to  sell  to 
.  R.  3.  Huston  or  to  whomsoevCT  he  msy  di- 
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rect  my  entire  stock  *  *  *  In  tbe  Tashon 
InTestment  Go.  •  •  «  -opcm  the  paTment 
to  me  of  the  sum  of  not  less  than  930,000^ 
and  as  much  more  than  eald  sum  u  said 
stock  may  be  sold  for  to  any  person  other 
than  the  said  B.  J.  HnstoL"  It  seems  plain 
that  this  contract  was  a  contract  ot  agency, 
and  that  the  price  to  tbe  agent  was  Indeflnlte 
and  uncertain.  If  tbe  appellant  tKcame  the 
purchaser,  tbe  price  was  to  be  "not  less 
than"  $ao,O0a  in  other  words,  as  between 
appellant  and  respoatdent,  no  definite  price 
was  fixed.  It  was  subject  to  further  nego- 
tiations. If  tbe  parties  to  the  aethm  bad  In- 
tended to  fix  tbe  price  as  between  tbemselTes 
at  130,000,  tbe  words  "not  less  than"  were 
surplusage  and  misleading,  and  would  no 
doubt  bare  been  omitted.  "In  all  contracts 
of  sale,  assignment,  and  tbe  like,  tbe  price 
is,  of  course,  a  material  term.  It  must  ei- 
ther be  fixed  by  the  agreement  Itself,  or 
means  must  be  therein  provided  for  ascer- 
taining It  with  certainty.  In  the  absence  of 
such  proTlsion,  either  stating  It  or  furnishing 
a  mode  for  fixing  1^  the  agreement  would  be 
plainly  Incomplete,  and  could  not  be  enforc- 
ed." Pomeroy  on  ContractB,  $  148.  **In  all 
cases  of  sale,  it  is  evident  that  the  price  is 
an' essential  Ingredient  of  the  contract,  and 
that,  when  this  is  neither  ascertained  nor 
rendered  ascertainable,  tbe  contract  Is  void 
for  incompleteness  and  incapable  of  enforce- 
ment." Fry  on  Si>eclflc  Performance  (2d 
Ed.)  S  335.  "It  Is  settled  that  a  conrt  will 
not  decree  the  specific  performance  of  a  con- 
tract which  Involves  the  payment  of  a  price, 
until  tbe  price  shall  be  ascertained.  The  as- 
certainment of  the  price  must  precede  the 
decree."  Woodruff  v.  Woodruff,  44  N.  J.^Bq. 
340,  356,  16  Atl.  4,  8^  1  L.  B.  A.  380.  384. 
**  *It  is  a  well-established  rule  that  courts  of 
equity  will  not  undertake  to  enforce  an 
agreement  If  any  of  Its  provisions  are  so  far 
Indefinite  or  ambiguous  as  to  render  It  un- 
certain what  were  the  Intentions  of  the  par- 
ties, and  what  obllgationB  they  intended  to 
assume.  A  suit  for  specific  performance  can 
only  be  maintained  where  the  terms  of  the 
agreement  are  so  precise  that  they  cannot  be 
reasonably  misunderstood.  If  the  contract 
which  a  complainant  seeks  to  enforce  is 
vague  or  uncertain,  a  court  of  equity  will  not 
Interfere,  but  will  leave  blm  to  his  legal  rem- 
edy.' Colson  T.  Thompson.  2  Wheat.  336.  341 
[4  L.  Ed.  253].  And,  where  a  contract  Is 
clearly  susceptlUe  of  different  reasonable  In- 
terpretations, a  court  of  equity  ought  not  to 
take  ttie  chances  of  decreeing  Its  specific  ex- 
ecution in  a  way  whldk  will  possibly  do  vio- 
lence to  the  intentions  of  tbe  parties  there- 
to." Minnesota  Tribune  Co.  v.  Associated 
lYess,  S3  Fed.  850,  357,  27  a  a  A.  542. 

Pnrtbermore,  tbe  ai9«llant  and  respondent 
were  not  dealing  at  arm's  length.  The  ap- 
pellant was  the  confidential  agent  of  the  re- 


qwndent  In  r^ard  to  Oils  propmtj,  Tbe  ap- 
pellant had  the  sole  <Aaige  and  management 
of  it,  and  the  respondent  lelled  upon  the  ap^ 
pellant  In  all  matters  pertaining  thereto^  It 
was  thraefore  the  dut7  of  the  ax^ellant  to 
fully  inform  tbe  respondent  as  to  the  con- 
dition at  the  property,  and  of  negotiations 
then  pending  which  might  afCect  Qie  value  of 
the  property.  This  was  not  done,  and  the 
respondrait  was  led  to  enter  Into  the  contract 
without  knowing  that  the  rental  value  and 
the  revenue  of  tbe  property  were  about  to  be 
Increased,  and  woe  increased,  and  a  large 
amount  of  rental  collected  In  advance  be- 
fore tbe  appellant  made  his  tender.  In  fae^ 
it  appears  that  the  cash  teaadw  was  made 
from  funds  whldi  rightly  belonged  to  the 
corporation. 

We  think  the  Judgment  was  light,  and  It  Is 
therefore  affirmed. 

RUDEIN,  O.  J.,  and  GROW  and  PARK- 
ER. JJ.,  concur.  DUNBAR,  i.,  concurs,  <K1 
the  ground  last  discussed. 


STATE  ex  rel.  ARTHUR  t.  SUPERIOR 
COURT  OF  KING  COUNTY. 

(Supreme  Court  of  Washington.   March  29^ 
1910.) 

L  PaoHiBmoN  (1  10*)— Aoequact  ot  Other 
Remedt. 

Where  a  court  la  uroceedinff  without,  or 
In  excess  of.  its  jurisdiction,  and  tlie  party  com- 
plaining has  no  pjain.  speedy,  or  adequate  rem- 
edy by  appeal,  or  in  the  ordinaiy  course  at  law, 
the  writ  of  prohibition  must  issue;  but  other- 
wise tbe  writ  will  be  denied.  • 

TEd.  Note.— For  other  cases,  see  Prohibition. 
Cent.  Dig.  S8  37-56 ;  Dec.  Dig.  {  10.*1 

2.  Divoaca  (I  197*)— Goufehbation  of  At- 

TOBHETft— POWEE  OF  COOBT. 

Rem.  Sc  Bal.  Code,  8  98S,  authorizing  the 
court  in  an  action  for  divorce  to  malce.  as  be- 
tween the  parties,  such  orders  as  it  deems  proper 
for  the  disposition  of  the  proper^  and  tbe 
children  of  the  parties,  and  relative  to  the  ex- 

Enaes  of  the  action,  does  not  give  the  coorC 
risdlction  to  determine  questions  arlslnr  solely 
tween  the  litlxants  and  their  coanseJ :  but 
section  474,  providing  that  the  measure  of  com- 
pensation of  attorneys  shall  be  left  to  the  agree- 
ment  of  the  parties,  applies  to  an  action  for 
divorce. 

[Ed.  Note.— For  other  cases,  see  IMvorc^ 

Dec  Dig.  S  197.*] 

3.  DivoBCB  (S 197*)— Suit  vt  Wm— ShcpiAT- 
UENT  OP  ArroaiTET. 

A  wife  suing  for  divorce  mav  make  an 
agreement  with  her  attorney  fixing  ms  compen- 
sation, and  in  the  absence  of  express  agreement 
the  law  viU  imply  an  agreanent  to  pa/  the 
reasonable  value  w  the  services,  and  this  ob- 
ligation is  not  affected  or  abrogated  by  the  al- 
lowance of  an  attorney's  fee  in  a  divorce  action 
except  as  to  the  amount  allowed,  and,  where  the 
wife  made  an  express  ^reement  with  her  attor- 
ney, the  court  will  disregard  It  and  allow  only 
such  sum  as  It  deems  proper,  takiuf  into  constd- 
eratlon  tbe  ability  of^  the  hu^nd  and  all  tha 
suRoanding  circumstances. 

[Ed.  Note^For  other  cases,  see  Divorce,  Cent. 
IHg.  I  588 :  Dee.  Dig;  I  197.*] 
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4.  DiTOBCE  (%  lOT*)— Pbohibition  (i  8*)— Bl- 
CSBB  or  JUBISDICnON. 

Tlie  court,  in  an  action  bj  a  vife  for  di- 
Torce,  is  withoat  jorisdietion  to  enter  JndnneDt 
In  tbe  divorce  proceeding  wblch  will  be  final  and 
conclneire  as  between  the  wife  and  her  attome;, 
and,  where  the  coart  indicates  its  intention  to 
enter  iQcb  a  Judnnent,  the  attorney  may  apply 
for  prohibition,  nnee  he  has  no  right  of  appeu 
becaoM  not  a  party. 

[Bd.  Note^For  other  m— ,  see  DItotcb.  Dec. 
rig.  1197;*  Prohibition.  Cent.  Dig.  H  4r-10; 
Dec.  Dig.  S  3.»] 

6.  DiVORCB  (I  197*)— OOMPENBATIOH  OF  AT- 
lOBNETB— CONTBOI.  OF  COVBT. 

The  conrt,  on  the  application  (rf  the  at- 
torney of  the  wife  eoing  for  divorce,  or  on  the 
application  of  the  wife,  has  jnrisdictlon  to  deter- 
mine the  validity  the  amount  of  the  lieu  claim- 
ed bjr  the  attorney  on  the  judgment  rendered 
for  the  wife. 

[Ed.  Note.— For  other  ctaea,  see  Divoroe,  Dee. 
Vk-  i  197.*] 

Department  1.  Probibltlon  by  tbe  State, 
on  tbe  relation  of  John  Arthur,  against  the 
Superior  Court  of  King  County  and  a  Judge 
thereof.   Writ  Issued. 

John  Arthur  and  Eerr  &  McCord,  for  plain- 
tiff. James  E.  Bradford- and  Hlrschmer 
Johnson,  for  defebdant. 

UUDEIN,  a  J.  On  tbe  28th  day  of  Octo- 
ber, 1908,  one  ESeauor  Fexiraaon,  tliroagh  the 
relator  as  her  attorn^,  coaamcnced  an  ac- 
tion for  a  divorce  against  her  husband,  Fred 
E.  Ferguson,  in  tbe  superior  court  of  King 
county.  Tbe  case  thereafter  came  on  regu- 
larly for  trial,  and  tbe  court  made  findings 
of  flact  and  conclusioDB  of  law,  and  entered  a 
decree  In  favor  of  the  plaintiff,  awarding 
ber  a  divorce,  tbe  care  and  cnstodar  of  a  mi- 
nor child,  certain  property,  and  a  money 
judgmoit^  and  coBta  of  luit.  Including  an  at- 
tomey'B  fee  of  $100;.  The  court  found,  anumg 
other  things,  ttui^  "as  part  compoiBatlon  fo^ 
Us  services  in  this  oanse^  it  la  reaacmable 
that  the  defo^ant  should  pay  9100;"  and 
the  condnalona  of  law  and  decree  followed 
the  findings  in  that  regard.  After  tbe  entry 
of  tbe  final  Judgment,  the  relator  filed  a  no- 
tice with  the  dwlc  of  the  court,  claiming  a 
lien  on  the  Judgmrat  in  the  sum  of  for 
services  performed  in  the  action.  Thereafter 
tbe  defendant  in  the  action  was  cited  to  ap- 
pear and  show  cause  ^rbj  be  sbould  not  be 
punished  as  for  a  cratempt  tot  failure  to  pay 
over  certain  mon^s  awarded  to  the  plaintUT 
by  tbe  decree^  In  tbe  answer  or-  return  to 
tbe  show  cause  order,  the  defendant  set  up 
the  lien  claim  filed  the  relator,  and  tbere- 
vpon  tbe  conrt  idted  the  relator  to  appear 
and  show  what,  If  any,  Hen  he  had  or  claim- 
ed vDoa  the  JudgmoiL  Hie  relator  appeared 
In  obedience  to  the  citation  or  wtaw  cause  w* 
der/and  tbe  plaintur  in  tbe  actkm  thereupon 
poposed  amended  findings  of  tact  and  con- 
duslons  of  law  and  an  amended  decree, 
Thanin  It  was  foimd  and  decreed  that  tbe 
attorney's  fee  of  9100  aUowed  by  tbe  court 
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In  tbe  divorce  action  was  in  full  payment  for 
all  services  performed  by  the  rdator  for  tbe 
plaintiff  in  the  prosecution  of  that  action. 
The  court  Indicated  its  Inteutlmi  to  sign  tbe 
amended  findings  and  decree,  and  the  relator 
ap^ied  to  this  court  for  a  writ  of  prohibition 
to  restrain  it  from  so  doing. 

Tbe  case  Is  now  before  us  for  final  deter^ 
mlnation  on  the  rebim  to  a  diow-canse  or- 
der and  on  testimony  taken  before  a  referee 
appointed  by  this  court  If  the  court  below 
is  proceeding  without  or  In  excess  of  its  Ju- 
risdiction, and  the  r^ator  has  no  plain, 
speedy,  or  adequate  remedy  by  appeal  or  in 
tbe  ordinary  course  of  law,  tbe  ^-rlt  must 
issue  as  iH^yed;  but  othmirlae  tbe  writ 
should  be  denied.  Tbe  respondent  contends 
that  it  simply  prox>oses  to  amend  its  records 
to  conform  to  the  facts  and  make  them 
speak  the  truth.  If  such  were  tbe  only  pur- 
pose of  the  amendments,  and  no  persons  were 
affected  thereby  except  tbe  parties  to  the 
action,  who  are  not  here  complaining,  the  re- 
lator would  DOt  be  heard  to  complain.  But 
while  In  form  tbe  court  may  be  proposlog  to 
amend  its  records  to  conform  to  the  facts,  it 
Is  in  fact  attempting  to  adjudicate  the  rights 
of  parties  not  before  it  and  over  whom  it  has 
no  Jurisdiction.  On  the  trial  of  an  action  for 
divorce,  the  court  may,  as  between  tbe  par^ 
ties,  make  such  orders  as  it  may  deem  right 
and  proper,  for  the  disposition  of  the  per- 
sons, property,  and  children  of  tbe  parties, 
and  relative  to  the  expenses  of  tbe  action. 
Rem.  ft  Hal.  Code,  i  088.  But  this  section 
glvM  tbe  court  no  Jtulsdlctlon  to  detmnlne 
questions  arising  solely  between  tbe  litigants 
and  their  counsel.  Section  474,  Bern.  &  Bal. 
Code,  provides  that  the  measure  and  mode 
of  compensatlm  of  attorneys  and  counselors 
shall  be  left  to  the  agreement,  express  or  im- 
plied, of  the  parties,  and  this  section  ai^lles 
to  an  action  for  a  divorce  as  well  as  to  any 
other  form  of  action. 

A  plaintiff  in  a  divorce  action  may  make 
an  agreem«it  with  her  atttHmey  fixing  the 
amount  of  his  comprasatifm,  and,  in  the  ab- 
sence of  an  exiweaa  agreemmt,  the  law  will 
imply  an  agreement  to  pay  the  reasonable 
value  of  the  services  performed,  and  this  ob- 
llgatltm  is  not  affected  or  abrc^ted  by  the 
allowance  of  an  attomef's  tee  In  the  divorce 
action,  except  as  to  the  amotmt  allowed.  In 
fixing  the  allowance  in  the  divorce  action, 
the  court  la  governed  and  controlled  by  ma- 
ny considerations  aside  from  the  reasonable 
value  of  the  services  perfbrmed.  'If  the 
plaintiff  in  the  action  haa  made  an  aipiuiia 
agreement  with  her  attwu^y,  the  court  will 
dlsr^ard  it  and  will  allow  only  sach  amn  as 
it  deems  proper,  taking  Into  cwriderathm  the 
ability  of  the  defendant  and  all  the  surround- 
ing cUcumstances.  In  so  far,  therefor^  as 
tbe  court  below  is  attempting  to  i>nter  a 
Judgment  in  the  divorce  proceeding  which 
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-will  be  flnal  and  ctmcIudTO  as  between  tbe 
plalntlfl  In  that  aictlan  and  ber  titkomej,  it  is 
exceeding  its  jurisdiction;  and  Inasmncb  as 
tbe  rdatOT  is  not  a  party  to  ttiat  action,  and 
baa  no  rlgbt  of  appeal,  prohibition  la  tbe  ap- 
pn^rlate  remedy.  Upon  an>Ucation  of  either 
the  relator  or  tbe  plaintiff  in  tbe  dlrorce  ac- 
tion, tbe  court  below  lias  Jmlsdlction  to  dfr 
termlne  tiie  Talidity  and  amount  of  flie  Uen 
claimed  by  the  relator,  when  the  parties  In 
intwest  are  properly  brought  twfore  it,  and 
this  is  tbe  measnre  of  Its  irawera  and  dnties. 
It  baa  no  right  or  Juriadfction  to  make  such 
an  adjudication  In  the  divorce  action,  and, 
in  so  tar  as  It  is  threatening  ae  attempting 
to  do  BO,  tbe  writ  of  prohibition  will  iasne  aa 
prayed.  With  ammdments  which  will  not 
affect  the  rl^ts  of  the  relator  or  with  tbe 
merits  of  the  relator's  daim,  we  are  not  now 
concerned. 

MOUNT,  GOSH,  OSADWICK,  and  FUL- 
LBBTON.  JJ.,  concur. 


tBHTONEN  T.  MABTSVILLB  WATER  & 
POWER  CO. 

(Snpreme  Court  of  Waahlorton.   March  28, 
1910.) 

1.  LOQS  AND  LOOaiMO  (|  S*>— DiBD  BB8BBT- 
XNQ  TlHBBft— BxriHBIOH  OV  TXMK  WOE  BB- 
HOTAIr-BVIDENCI. 

Evidence  held  not  to  sbow  that  an  ezten- 
■loD  of  time  was  ^tveo  for  the  removal  of  thn- 
ber  reserved  In  a  deed  of  land. 

[Ed.  Note.— For  other  c«MS,  see  Logs  and  Log- 
ging, Dec  Dig.  I  &*] 

2l  LOOB  AND  LOOQIHG  (|  8*)— DCSO  BkSEBT- 

INO  TncJBEB  — Tm  tob  Reuotal  — EStfeot 

or  EXPIBATION. 

Where  a  deed  reserved  timber,  tbe  grantor's 
right  to  remove  the  timber  terminated  on  the 
last  day  of  the  prescribed  time  for  lemovaL  and 
no  farther  right  thereto  could  be  claimed,  ex- 
cept by  a  new  agreement  with  grantee  extend- 
ing inch  time. 

[Bd.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  S  H ;  Dec.  Dig.  i  8.^1 

8.  LOQB  AND  LOOQINQ  (}  8*)— DEED  ReSEBV- 

INQ  TiUBEs— CnrriNo  Afteb  Time  fob  Re- 

HovAif—AcnoK— Evidence. 

In  an  action  by  grantee  in  a  deed  reserving 
timber  against  the  grantor  for  catting  timber  on 
tbe  lanoT  after  the  time  for  removal  liad  ex- 
pired, there  was  no  error  in  excluding  testi- 
moDy  as  to  what  steps  coald  have  been  taken 
toward  protecting  defendant's  right  in  timber 
uncut  if  plaintiff  tiad  objected  to  an  extension 
of  time  for  its  removal,  as  it  would  throw  no 
light  on  the  question  of  whether  there  bad  been 
an  extension  as  was  claimed  by  defendant. 

[Ed.  Note.— For  other  cases,  lee  Logs  and  Log- 
ging, Dec.  Dig.  I  8.*] 

Department  2.  Appeal  from  Superior  Court, 
Snohomish  County;  W.  W.  Black,  Judge. 

Action  by  John  Lehtonen  against  the 
MarysTllIe  Water  &  Power  Company.  From 
a  Judgment  for  plaintiff,  defendant  appalls. 
Affirmed. 

See,  also,  60  Waab.  853,  07  Fac.  292. 

Bell,  Anderson  ft  McLaren,  for  appellant 


FEB  CURIAM.  Xlw  plaintiff  seeks  to  re- 
cover damages  from  tbe  defendant  <m  ac- 
count of  timber  cut  and  remoTed  1^  it  from 
land  in  Snohomish  county  b^cmglng  to  the 
plaintiff.  The  cause  was  tried  by  the  court 
without  a  Jury,  resulting  In  findings  and 
Judgment  against  the  defendant,  from  which 
it  has  appealed. 

The  facts  found  by  tiie  trial  court  so  far 
as  necessary  for  ns  to  notice  are  In  snbstuKe 
as  follows:  On  August  8, 1905,  the  appellani, 
being  then  the  owner  of  the  land  npon  which 
the  timber  in  question  was  situated,  entered 
into  a  contract  for  the  sole  of  tbe  land  to  tbe 
respondoit,  the  purchase  price  being  payable 
in  several  installmmts,  the  last  of  wbkSi  be- 
came due  August  9,  iSOT.  The  ccmtract  of 
sale  contained  tbe  following:  "Exciting  aV 
of  the  timber  lying,  standing,  or  bebig  upon 
said  land;  and  tbe*party  of  tbe  first  part  re- 
serves, and  is  hereby  given  2  years  in  which 
to  remove  said  timber  from  said  land ;  and 
also  reserves  tbe  right  to  aiter  npon,  over 
and  across  said  land  for  the  purpose  of  re- 
moving said  timber."  On  August  9,  190T, 
the  res^ondmt,  having  tendered  the  balance 
of  tbe  purchase  price  then  due,  became  en- 
titied  to  a  deed  to  the  land  under  the  terms 
of  the  contract  The  respondent  did  not 
grant  to  appellant  any  additional  time  for 
the  removal  of  tbe  timber  from  the  land. 
After  August  9,  1907,  the  appellant  severed 
and  removed  from  the  land  226,000  teet  of 
Umber,  which  was  of  the  total  value  of  |787.- 
SO;  for  which  snm  the  Judgment  was  ren- 
dered. 

It  is  contended  iiy  learned  counsel  fw  ap- 
pellant that  respondent  had  granted  to  appel- 
lant an  extension  of  time  beyond  August  9, 
1907,  to  remove  the  timber  from  tiieland,  and 
that  tbe  court  erred  in  finding  to  the  contra- 
ry. The  extension  of  time  is  (Oaimed  by  ap- 
pellant to  have  been  orally  given  in  Hay  or 
June,  1907,  in  a  conversation  betwem  re- 
spondeit  and  the  president  of  appellant,  rela- 
tive to  which  the  latter  testified  npon  direct 
examination  as  follows:  "Q.  CiO  ahead  and 
t^l  the  court  what  happened  as  to  the  matter 
of  extension  of  time  on  your  timber  cootract 
with  Mr.  LebtonOL  A.  Well,  it  was  Id  May 
or  June  that  I  wrote  Mr.  L^tonen  tiiat  1 
wanted  to  see  falm  about  the  matter,  and  be 
came  to  B^'s  office.  Q.  That  was  In  1907? 
A.  That  was  in  1907;  and  I  told  tahn  that 
we  might  not  be  able  to  take  this  timber  oS 
within  Uie  time  limited  by  tbe  contract,  and 
that  we  might  require  a  month  or  two  to 
complete  tbe  reoMval  of  the  timber.  *  •  • 
A.  That  Mr.  Williams,  to  whom  we  had  let 
the  cmitract  for  It^ng  the  land,  bad  bad  a 
strike,  and  his  men  bad  quit  aa  him,  and 
they  had  had  some  dlss61utt<m  at  pattner- 
ehlp  then,  been  a  dday.  and  be  told  me  It 
might  be  impossible  tac  him  to  remove  the 
timber  within  the  time,  and  Mr.  Ldittmen  by 
his  talk  and  actions  at  tbe  time  left  tbe  im- 
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pTMBlon  with  me  that  ratdt  an  eztenslcm  mw 
all  right,  perfectly  agreeable.  Q.  BCadA  no 
objection  to  it?  A.  He  certainly  made  no  ob- 
jactlona.  *  *  •  Q.  Did  yon  rdy  upon 
ttila  consent?  A.  I  relied  apon  this  exten- 
sion of  tfm&  *  *  * "  And  on  cross-exam* 
Inatlon  he  testllled  as  Mlows:  "Q.  Now, 
Jnst  what  did  John  L^tonen  say?  A.  Well, 
John— I  Bftld— the  statement  I  made  to  J<dm 
was  that  we  probably  would  not  hare  time  to 
ranore  this,  or  Williams  would  not.  and  Mr. 
Xiehtonen  elthv  sold  *Ye8,'  or  ranalned  si- 
lent I  wouldn't  be  positive  as  to  that.  But 
be  at  least  left  Uie  impression,  by  either  nod- 
ding bis  head  or  saying  *Yes*  to  me,  that  It 
was  satisfactory.  Q.  I  asked  you  what  he 
said.  I  don't  ask  you  what  Imiweeslon  be 
left  I  asked  you  what  he  said-  A.  Well,  I 
wouldn't  BWear  positively  what  he  said.  I 
don't  reoiember  Just  what  he  said.  Q.  You 
wonldnt  swear  that  he  said  anything,  would 
yon?  A.  Wtil,  I  wouldn't  swear  that  he 
said  anything.  If  he  said  anything,  he  cer- 
tainly said  'Yes,'  and  t  am  of  the  Impres- 
sion that  he  said  *YeB.'  Q.  All  yon  know 
Is,  If  he  did  say  anything,  be  said,  'Tee'? 
A.  I  think  he  either  said  'Yes*  or  nodded 
Us  head,  Just  enoagh  to  give  me  the  hn- 
pression  it  was  satisfactory  to  him.  Q.  And 
all  you  remember  about  it  Is  that  yon  got 
an  Impression.  A.  Yes,  I  am  Quite  posi- 
tive: Q.  You  don't  know  whethw  he  said  a 
word?  A.  I  wouldn't  swear  positively  that 
he  said  a  word."  This  Is  the  substance  of 
the  entire  testinKHiy  toiding  to  show  there 
was  an  extension  of  time  so  far  as  we  re- 
gard the  testimony  material  to  that  question. 
The  rei^Kindent  testified,  "I  never  gave  any 
extension  at  all,"  though  he  admitted  there 
may  have  been  some  talk  about  extension. 
We  think  the  court  was  fully  Justified  in 
finding  that  there  had  been  no  extension  of 
time  given  for  the  removal  of  the  timber. 
Even  treating  the  testimony  of  the  president 
as  undenied,  we  do  not  think  an  extension  of 
time  is  shown  with  such  degree  of  certainty 
as  would  Justify  a  finding  to  that  effect  It 
Is  plain  from  our  decision  In  this  case  when 
It  was  here  on  demurrer  (50  Wash.  359,  97 
Pac.  292)  that  appellant's  right  to  the  timber 
remaining  upon  the  land  on  August  9.  1907, 
terminated  upon  that  day  under  the  ccmtract 
of  purchase,  and  no  further  right  could  be 
claimed  thereto  by  appellant  except  by  a  new 
agre^ent  with  the  respondent  extending  the 
time  for  removal. 

Brror  Is  claimed  upon  the  court's  refusal  to 
permit  the  president  of  appellant  to  answer 
the  following  question;  "If  he  had  made  any 
objections  at  this  time  [meaning  conversa- 
tion In  May  or  June,  1907]  to  granting  the 
extension,  what  st^m  could  you  have  taken 
and  would  you  have  taken  toward  protecting 
your  right  in  the  timber  uncut?"  We  think 
there  was  no  error  in  excluding  testimony 
upon  that  subject   It  would  throw  no  light 


upon  the  qnestkn  of  whediw  or  aot  tiiera 
had  been  an  extension  of  Uma 

We  are  deariy  of  the  opinion  that  the 
learned  trial  court  correctly  determliud  the 
rights  of  the  parties. 

The  Judgment  la  affirmed. 


ANKERSON  v.  LARSON. 

(Snweme  Court  of  Washington.  March  90, 
1910J 

1.  VnrDOB  AND  PUBCBASBB  ({  SOS*)  —  COK- 
TBACT8— PEBFOBUANOB  BT  ^  BITDOB— LlABZL- 
mr  OF  PCTBCHABEB. 

Where  the  vendor,  in  a  contract  calling  for 
payment  in  ioBtallments  and  making  time  of 
tlie  essence,  vas  ready  to  waive  forfeiture  for 
nonpayment  of  iDBtallmeats  at  maturity  by  de- 
livering a  deed  executed  by  a  third  person  In 
whose  name  the  title  stood  on  the  payment  of 
the  price  and  tendered  full  performance,  that 
the  title  stood  in  the  name  of  the  third  person 
and  that  the  cootract  was  not  acknowledfced  did 
not  defeat  a  recovery  on  the  note  given  for  the 
first  payment  stipulated  for  in  the  contract 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  S  305.*] 

2.  Vendob  and  Pdbchasbb  (5  815*)— Objec- 

nOKB  TO  Title— EhflDENCE—ADMISSIBILITT. 

Where  the  abstract  of  title  delivered  to  the 
purchaser  was  returned  to  the  vendor  without 
objectlfuis  long  before  the  execution  of  the  con- 
tract of  sale  and  the  giving  of  a  note  by  tbe 
vendor  for  the  first  payment  stipulated  for  in 
the  contract  evidence  of  objections  to  the  ali- 
Btract  was  properly  excluded  as  irrelevant  in  an 
action  on  the  note. 

[Ed.  Note.— For  other  case^  see  Vendor  and 
Purchaser,  Dec  Dig.  {  815.*] 

Department  2.  Appeal  from  Snperiot 
Court  Spokane  Goun^;  Henry  U  Kennan, 

Judge. 

Action  by  R.  T.  Ankerson  against  Lewis 
P.  Larson.  From  a  Judgment  for  plaintiff, 
defCTdant  appeals.  Affirmed. 

Robertson,  MlUer  &  Rosenhanpt  for  ap- 
pellant   L.  L.  Westfall,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
R.  T.  Ankeraon  against  Lewis  P.  Larson  to 
recover  $1,000  interest  and  attom^s  fees 
on  a  promissory  note  executed  by  the  de- 
fendant To  the  complaint,  which  was  in  the 
usual  form,  the  defendant  by  way  of  af- 
firmative answer,  in  substance  alleged  that, 
when  the  note  was  signed,  tbe  plaintiff  agreed 
to  execute  and  deliver  to  the  defendant  an 
abstract  of  title  and  a  deed  for  certain  real 
estate,  which  he  was  tben  selling  to  the  de- 
fendant ;  tbat  the  consideration  for  the  deed 
was  to  be  $6,000;  that  the  $1,000  note  was 
to  apply  thereon;  that  it  was  never  deliv- 
ered, but  was  to  be  held  and  retained  by 
plaintiff  as  a  part  of  the  agreeni«it  of  sale, 
and  returned  If  the  deal  was  not  consum- 
mated ;  that  plaintiff  failed  to  deliver  a  good 
and  Bufflcient  abstract  and  deed,  showing 
and  conveying  title,  within  the  time  stipu- 
lated ;  and  that  the  note  should  be  canceled 
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for  want  of  consIderatloiL  The  plaintiff  by 
reply  alleged  that  the  note  was  given  In  Ueu 
of  a  cash  payment  of  $1,000  mentioned  In  a 
written  contract  for  a  sale  of  the  land,  the 
defendant  agreeing  to  pay  $6,000  In  three  In- 
stallments—$1,000  cash,  $^000  on  Septem- 
ber 20,  1807.  and  $3,000  on  January  20,  1908, 
when  a  deed  was  to  be  delivered— that  prior 
to  the  execution  of  the  wrlttoi  contract, 
plaintiff  famished  an  abstract  ot  title  which 
was  approved  by  the  defendant;  that  tbe 
defendant  defaulted  in  the  deferred  pay* 
ments ;  that  plaintiff  la  nevertheless  willing 
to  waive  forfeiture  of  the  contract,  and  will 
complete  the  transfer  by  the  delivwy  of  a 
good  and  saffldent  deed  upon  paymmt  of  tha 
agreed  purchase  price.  On  trial  wiOiont  a 
Jury,  findings  and  judgment  were  entered  in 
plaintUTa  favor,  from  which  the  defoidant 
has  appealed. 

The  appellant  first  contends  that  the  find- 
ings are  not  sustained  by  the  evldotoe ;  bnt^ 
after  a  careful  reading  of  the  entire  record, 
we  conclude  that  they  mnst  be  approved.  On 
the  trial  the  appellant  contended  Uiat  title 
to  the  land  stood  in  tbe  name  of  a  third  par> 
17>  the  respondoifa  brother,  and  ttiat  the 
written  contract  was  Innlid  for  want  of  an 
acknowledgment.  The  evidence  shows  that 
a  deed  from  revpondent^s  brother,  properly 
execated,  bad  been  placed  In  escrow,  in  com- 
pliance with  appellants  request;  that  re- 
spondwt  had  performed  every  act  necessary 
to  a  conveyance  of  the  land ;  but  that  appe- 
lant had  failed  to  pay  the  InstallmoitB  of 
purchase  msmey  as  they  matured ;  that  time 
was  at  the  essence  of  the  contract;  but  that 
the  respondent  was  willing  and  ready  to 
waive  forfeiture  by  delivering  the  deed  up- 
on full  payment  being  made  by  appellant 
Under  this  showing  it  was  an  immaterial  In- 
quiry on  the  trial  of  this  action  whether  the 
l^al  title  stood  In  the  name  of  another,  or 
whether  the  contract  was  acknowledged.  Be- 
Bpondent  tendered  full  performance.  Tbe  ap- 
pellant was  the  only  person  In  default,  and 
It  is  undisputed  that  tbe  note  was  given  to 
meet  the  first  or  cash  payment  of  purchase 
money  stipulated  in  the  contract  of  sale. 

Tbe  note  and  written  contract  were  ex- 
ecuted on  July  20,  1907.  The  parties  had 
been  negotiating  for  several  months  previous 
thereto.  Early  In  May,  1907.  the  respondent 
delivered  to  the  aiq;»ellant*s  attorney  an  ath 


stract  of  title  for  examination.  Tb^'pre* 
pared  and  delivered  to  ^>ellant  a  letter  or 
wrlttoi  opinion  making  some  objections.  On 
the  trial  the  appelant  produced  (me  of  these 
attorneys  as  a  witness,  to  testify  to  alleged 
defects  In  the  title  as  dlsdoaed  by  the  ab- 
stract, and  to  the  uncompleted  cmditlon  of 
the  abstract  itself.  Appellant,  attadtlug  tbe 
title,  also  offered  the  written  opInlfMi  In  evi- 
dence. He  now  contoids  that  Ote  trial  ooort 
erred  in  rejecting  the  wrlttoi  oi^nlcm  and 
the  oral  testimcmy  of  the  witnen.  The  de- 
livery of  the  abstract,  its  examination  ap- 
pellanf  a  attorn^,  and  Its  return  to  reqwod- 
ent  without  any  objections  beins  ootaununl- 
cated  to  him,  long  precede  the  execution  of 
the  written  contract  and  were  acta  in  the  na- 
ture of  prellmlnuy  negotlatlona.   Then  is 
no  evidence  that  the  respondentfs  attentlcm 
was  called  to  any  alleged  defect  In  the  al)> 
Bteact,  that  the  opinion  waa  delivered  or 
ahown  to  him,  or  that  he  was  requeated  to 
hare  the.  abstract  extuided  or  to  make  any 
correctlona  in  the  title.  On  the  omtruy.  It 
Is  manifest  from  hla  actikms  that  the  ksvA- 
lant  was  aatiafied  with  the  tlUe;  that  after 
all  these  occurrences  heaccQ>ted  tbe  titles  en- 
tered into  the  written  contract,  and  at  the 
same  time  executed  and  delivered  the  note 
In  aettlement  of  the  first  payment  Consid- 
ering these  facts,  whldi  are  clearly  proren, 
the  evMence  crffered     the  appellant  and  ex- 
cluded by  the  trial  judge  waa  irr^evant  and 
immaterial.  The  trial  court  found:  ^mut 
prior  to  the  making  of  said  contract  plaintiff 
procured  an  abstract  of  said  premises,  tnd 
at  the  request  of  the  defendant  deUvwed  tte 
same  to  the  d^tendanf  a  attorn^  at  Spo- 
kane, Wash.,  lox  examination,  and  that  the 
said  contract  was  entered  Into  after  all  mat- 
ters of  title  and  otbw  mattns  potainlng  to 
said  sale  wen  made  attiatactoiy  to  tbe  de- 
fendant, and  that  a  deed  has  been  prepared 
in  accordance  with  said  contract  and  la  readf 
for  dellvwy  to  the  doCendant  whm  he  bas 
f  uUy  paid  ft)r  Oie  aald  proniaes  according  to 
said  contract" 

There  la  no  prejudicial  error  In  the  record. 
Upon  the  evidence  and  findings,  the  le^nd- 
ent  is  mtltled  to  a  recovray. 

The  judgmoit  Is  affirmed. 

BTJDKIN,  a  J.,  and  DUNBAB,  PABKEB, 
and  UODNT,  JJ.,  concur. 
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TILDEN  T.  ESMBBAI/DA  COUNTT. 
(No.  1,S64.) 

(Supreme  Court  of  Nevada.    April  1,  1910.) 

1.  DiBTBICT  AND  PBOSEOOTINa  AlTOBlfZTB  (f 
5*)— 8ALAB1B&— PKBS. 

Act  Msrcb  15.  1905  (St.  1905,  c  100),  fix- 
ing the  salary  of  the  district  attorney  of  a  desie- 
nated  county  in  full  for  bla  serrlces,  and  repeal- 
ing conflicting  acts,  snspendB  u  to  iuch  county 
the  operation  of  Comp.  Laws.  fS  2206-2310, 
authorising  tfae  collection  by  district  attorneys 
of  fees  In  addition  to  salary,  In  bo  far  aa  tbey 
are  conflicting;  and  Act  March  11.  1007  (St 
1907,  c.  SO),  providing  that  the  district  attorney 
in  and]  county  shall  receive  a  salary  and  "such 
fees  •  •  ♦  aa  are  now  allowed  by  law," 
gives  the  district  attorney  the  nalary  fixed  and 
the  fees  authorized  by  sections  2296-2310. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  S  5-*I 

2.  Statuteb  (5  163*)— Genebal  Laws— Sub- 
BBQUBNT  Special  STATtrtB— £^fect. 

A  special  statute  restricts  the  effect  of  a 
prior  general  act  from  which  it  differs,  and  sus- 
peodB  Its  operation  in  the  field  covered  by  the 
Bpecial  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  238;  Dec.  Dig.  S  163.*] 

8.'  DiSTBICT  AITD  PKOSEGUTINO  ATTOBNETfl  (i 

5*)— Fees. 

Under  Comp.  Laws,  |  2299,  requiring  the 
district  attomejr  to  attend  the  district  courts 
for  the  transaction  of  criminal  business  and  to 
attend  justices'  courts  when  required  by  the 
justices  of  the  peace  and  conduct  prosecutions 
for  public  offenses,  and  under  Vagrancy  Act 
March  5,  1877,  S  7  (CSomp.  Laws,  |  4886).  pro- 
viding that  for  each  conviction  uoder  the  act 
the  district  attorney  shall  he  entitled  to  $10 
from  the  county,  a  district  attorney  is  not  en- 
titled to  charge  a  fee  of  $10  for  a  conviction  un- 
der the  vagrancy  act  in  a  case  which  he  did  not 
prosecute. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  S  5.*] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  Augustus  Tlldeu  against  Esmer- 
alda County.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

AugustDB  Tlldra,  in  pro.  per.  Rol>ert  L. 
Hubbard,  for  respondent 

NORCROSS,  0.  J.  Appellant  Is  the  dis- 
trict attorney  vt  Esmeralda  county,  and 
tnings  this  action  against  said  county  to  re- 
cover tbe  sum  of  $740  alleged  to  be  due  him 
■8  fees  tot  official  Berrlces.  To  his  com- 
plaint a  demurrer  was  Interposed  In  the  low- 
er court  and  sustained.  He  elected  to  stand 
upon  the  sufficiency  of  his  complaint,  and 
Judgment  for  costs  was  entered  In  favor  of 
the  respondent  coaaty.  From  the  Jui^meut 
be  appeals. 

The  appeal  presents  the  following  quee- 

ttons  of  law:  (1)  Is  the  district  attorney  of 

Esmeralda  coun^  «itltled.  In  addition  to 

his  salary,  to  fbes  for  convictions  In  felony 

cases  «s  provided  In  Onnp^  Laws,  8  2306? 

(2)  Is  he  entlUed  to  a  fee  of  $10  for  all 
 . —  


convictions  In  vagrancy  cases  nndw  the  pre- 
visions of  Comp.  Laws,  {  4866? 

By  an  act  entitled  "An  act  regulating  tbe 
comprasatlon  of  county  officers  In  Esmeralda 
county  In  tbe  state  of  Nevada,"  approved 
March  15,  1905,  It  Is  provided: 

"Section  1.  From  and  after  the  approval 
of  this  act,  tbe  county  <^cers  of  Esmeralda 
county,  state  of  Nevada,  named  In  this  act, 
shall  receive  the  following  salaries  and  fees 
in  full  compensation  for  their  services: 
•  •  •  The  district  attorney  and  ex  officio 
superintendent  of  public  schools  shall  re- 
ceive eighteen  hundred  <fl,800)  dollars  per 
annum.   •   •  • 

"Sec.  2.  All  acts  or  parts  of  acts  In  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed."   St  1905,  p.  210. 

By  an  act  entitled  "An  act  pertaining  to 
compensations  of  county  officers  in  Esmer* 
alda  county.  In  the  state  of  Nevada,  and  re- 
pealing all  acts  or  parts  of  acts  In  conflict 
therewith,"  approved  March  11,  1907,  it  Is 
provided: 

"Section  1.  From  and  after  the  passage  of 
this  act  the  county  officers  of  Esmeralda 
county,  named  In  this  act,  shall  receive  the 
following  salaries,  fees  and  commissions  for 
their  services  and  none  other.  •  "  •  •  The 
district  attorney  and  ex  officio  superintend- 
ent of  pnhllc  schools  shall  receive  $3,000  pef 
annum,  and  such  fees  and  a)mmissions  as 
are  now  allowed  by  law.    *   *  • 

"Sec.  2.  All  acts  and  parts  <tf  acts  in  con- 
flict with  this  act  are  hereby  repealed."  St 
1907,  c;  60. 

It  la  conceded  by  respective  counsel  that 
prior  to  the  act  oi  1006,  supra,  the  district 
attorney  of  Esmeralda  county  was  entitled 
to  the  fees  pertaining  to  that  office,  prescrib- 
ed in  the  general  laws.  The  general  act  re- 
lating to  the  office  of  district  attorney,  and 
which  prescribes  the  duties  of  that  officer, 
was  approved  March  11,  1865,  and  Is  aitltl- 
ed  "An  act  concerning  district  attorneys.'* 
Gompw  Laws,  ||  2296-2310.  By  the  twelfth 
section  of  tlUs  act  it  Is  provided:  **The  dis- 
trict attorney,  In  addition  to  the  yearly  salary 
allowed  law,  shall  receive  the  following 
fees:  For  each  convictlcm  In  capital  cases, 
the  sum  of  one  hundred  dollars ;  on  convic- 
tion of  any  other  fdony,  fifty  dollars,  and 
for  a  misdemeanor.  •  •  « "  Comp.  Laws, 
i  2306. 

By  section  7  of  an  act  «ititled  **An  act 
concerning  vagrancy  and  vagrants,"  approv- 
ed March  6.  1877  (Comp.  Laws,  »  4860- 
4867)  It  is  provided:  "Fw  each  and  every 
legal  conviction  under  this  act  the  district 
attorney  shall  be  entitled  to  receive  the  sum 
of  ten  dollars  from  the  county.  •  •  • " 
Comp.  Laws,  i  4866. 

It  Is  the  contention  of  counsel  for  respond- 
ent that  the  appellant  Is  not  entitled  to  any 
fees,  because  by  the  act  of  1006,  supra,  all 
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fttnner  lavs  were  rqwsled.  and  be  -waa  lim- 
ited to  $1,800,  wbl<^  was  bis  only  compen- 
sation, and,  because  tbe  words,  "and  sucb 
fees  and  commlBelone  as  are  now  allowed  by 
law,"  used  In  tbe  statute  of  1907,  supra, 
could  not  operate  to  create  a  law  whlcb 
did  not  tberetofore  exist,  nor  could  tber 
operate  to  revive  a  dead  or  repealed  law; 
bence,  tbat  sncb  words  are  of  no  force  or 
effect. 

The  act  ot  1905,  supra,  being  special,  and 
applicable  only  to  Esmeralda  county,  did  not 
operate  as .  a  repeal  of  any  portion  of  tbe 
general  laws  applicable  to  the  office  of  dis- 
trict attorney,  but  oii}y  to  suspend  the  oper- 
ations of  such  general  laws  as  to  said  coun- 
ty, In  so  far  as  they  were  in  conflict  with 
the  special  act 

In  Lewis'  Sutherland  on  Statutory  Con- 
struction (26.  Ed.)  vol.  1,  S  275,  p.  532,  tbe 
author  says :  "If  the  special  statute  Is  later, 
the  enactment  operates  necessarily  to  re- 
strict the  effect  of  the  general  act  from 
which  it  differs.  These  Interpretations  har- 
monize with  the  rule  that  when  a  general 
Intention  is  expressed,  and  also  a  particular 
intention,  which  is  Incompatible  with  tbe 
general  one,  tbe  particular  Intention  shall  be 
considered  -an  exception  to  the  general  one. 
Tbe  special  act  Is  in  the  nature  of  an  ex- 
ception to  the  general  law  and  suspends  its 
operation  In  the  field  covered  by  the  special 
act,  and  when  the  lattCT  is  repealed  the  gen- 
eral law  operates  as  If  the  special  law  had 
never  existed."  Santa  Barbara  v.  Eldred, 
95  Oal.  3T8,  30  Pac  562;  People  v.  Hunt, 
41  Cal.  43S ;  State  t.  Sawell.  107  W1&  300, 
88  N.  W.  296. 

We  do  not  think  it  was  the  Intention  of 
the  Legislature,  by  section  7  of  the  vagrancy 
act,  supra  (Comp.  Laws,  {  4866)  to  give  to 
district  attorneys,  as  contended,  a  fee  of  $10 
for  every  conviction  under  the  art,  regard- 
less of  whether  Uie  district  attorney  actual- 
ly prosecuted  tbe  case,  or  even  had  knowl- 
edge tbat  the  same  was  being  so  prosecuted 

A  similar  question  was  presented  to  the 
Supreme  Court  of  California  in  the  case  of 
Edwards  v.  County  of  Fresno,  74  Cal.  475, 
16  Pac.  239.  The  court  disposed  of  it  In  the 
following  apt  language:  "It  will  be  perceiv- 
ed that  the  district  attorney  for  Fresno 
county  was  by  law  to  be  paid  for  his  serv- 
ices a  salary,  and,  in  certain  cases,  fees  for 
convictions.  We  can  discover  nothing  in 
our  laws  relating  to  the  district  attorney, 
his  duties  or  fees,  which  permits  us  to  think 
that  the  Legislature  Intended  the  plaintiff 
here  should  be  entitled  to  charge  and  receive 
the  sum  of  $35,  or  any  other  sum,  from  tbe 
county  of  Fresno,  for  convictions  where  be 
never  instituted  any  proceedings  at^  all,  nev- 
er appeared  before  tbe  magistrates  where 
tbe  convictions  were  had,  or  rendered  any 
service  whatever,  either  by  himself  or  depu- 
ty.   The  pervading  Idea  that  runs  through 


tiie  whole  law  pertalnli^  to  the  con^enaa- 
tion  allowed  district  attorneys  la  for  serr- 
Ices  rendered  aa  mtSi.  Where  the  law  al- 
lows talm  a  fee  for  each  couTlctl<Hi,  it  would 
se«u  as  If  a  conviction  was  meant  In  which 
tbe  district  attorney  or  his  d^nty  took  some 
part,  either  by  tbe  institution  of  the  proceed- 
ings, by  being  present  or  aiding  at  the  trial, 
or  In  some  other  way  performing  stmie  serv- 
ice as  district  attome^.  In  the  present  in- 
stance, the  record  shorn  no  connection  by 
the  district  attorney  with  the  convictions 
for  which  fees  are  claimed,  exc^t  the  pres- 
entation of  his  bill  to  the  board  of  super- 
visors, and  tbe  action  brought  to  recover  his 
alleged  fees." 

The  ordinary  vagrancy  case  is  not  one 
which  requires  the  services  of  the  district 
attorney.  Occasionally  a  case  may  arise 
such  that  a  dlstrlrt  attorney  should  con- 
sider it  hlB  duty  to  prosecute  It,  or  his  serv- 
ices may  be  required  by  a  Justice  of  the 
peace;  but,  unless  so  required,  no  duty  is 
Imposed  upon  him  by  law  to  prosecute  mis- 
demeanor cases  In -justices'  courts  The  lan- 
guage of  tbe  statute  Is:  "He  shall  attend 
the  district  courts  held  In  his  county,  for 
the  tranisactlon  of  criminal  business;  he 
shall,  also,  attend'  justices'  courts  In  his 
county,  when  required  by  justices  of  the 
peace,  and  conduct  all  prosecutions  on  be- 
half of  the  peopl  e  for  publ  Ic  offenses." 
Comp.  Laws,  §  2299. 

If  It  were  the  intention  of  the  Legislature 
to  make  the  district  attorney  a  present  of 
$10  every  time  there  was  a  conviction  in  a 
vagrancy  case  In  his  county,  one  would  nat- 
urally expect  to  find  some  intimation  of 
sucb  Intended  benefaction  in  the  title  of  tbe 
art.  Section  7  of  tbe  vagrancy  art  should 
be  construed  with  reference  to  other  stat- 
utes In  pari  materia  affertii^  the  office  of 
dlstrlrt  attorney,  and,  when  so  construed, 
the  legislative  intent,  we  think,  is  manifest. 

It  Is  our  conclusion  that  appellant  Is  en- 
titled to  fees  for  convictions  In  felony  cases, 
but  that  he  is  not  entitled  to  sudi  fees  for 
convictions  under  the  vagrancy  art  where 
services  were  neither  performed  nor  required. 

The  judgment  and  order  sustaining  the 
demurrer  are  reversed,  and  the  cause  re- 
manded, with  directions  to  tbe  trial  court 
to  rule  upon  the  demurrer  In  accordance 
with  the  views  In  this  (pinion  expressed, 

SWEENEY  and  TAI^OT,  JJ.,  concur. 


TONOPAH  4  G.  R.  CO.  v,  FEUiAKBAUM 

et  al.   (No.  1,847.) 
(Sn^eme  Court  of  Nevada.    March  8,  1910.) 
1.  Public  Lauds  (S  lie*)— PAMira-Coii- 

CLUSIVENESS. 

Though  the  action  of  the  land  office  In  Ib- 
sa'mg  a  patent  to  puUic  land  be  considered  as 
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ecmcltulTt  ts  th«  judement  of  &  jndlclal  tribu- 
nal, it  nuT  be  oTertorown  where  the  circam- 
stances  nnaer  whidi  it  waa  issued  indicate  a 
lade  of  juriBdiction  of  the  sabject-matter  or  of 
the  peiaoa  whose  rights  are  involved  which 
would  render  a  judgment  void ;  and  hence  a 
patent  issued  under  Act  Cone.  June  4.  18&7,  c. 
2,  30  StaL  36,1  providing  that,  where  a  tract 
covered  by  a  patent  ia  included  in  a  public 
forest  reservatifHO,  the  owner  if  lie  desires  may 
rcllnquiafa  the  tract  to  the  govermnenL  end 
select  in  lien  thereof  a  tract  of  vacant  land  open 
to  settlement,  in  a  proceeding  in  which  persona 
having  prior  posaesaioQ  of  the  land  granted  are 
not  luoe  parties  or  given  notice,  u  not  com* 
clnslve;  the  land  office  la  such  case  having  no 
JurisdlctloiL 

[Ed.  Note.— For  other  cases,  sea  Public  Lands, 
Cent  Dig.  ff  828-328;  Dec.  Dig.  f  116.*] 

2.  PtrBuo  Lands  (|  114*)—PATi:KTa— Requi- 
sites AND  Vauditt. 

The  acts  of  Congress  control  the  force  of 

Ktenta,  which  cannot  be  varied  in  their  effect 
the  omiBsion  from  them  of  statutory  provi- 
afona,  or  the  insertion  of  other  or  different  ones. 

[Ed.  Note.— For  other  cases,  see  Pnblic  Lends, 
Dec.  Dig.  I  114.*] 

a  EVIDBNCB  (S  07*)  —  PBESUMPTIOWB  —  COW- 

TUtuAKCB  or  Condition. 

A  condition  shown  to  exist  at  a  particular 
time  is  presumed  to  continue  thereafter,  but 
there  is  no  presumption  that  it  had  continued  for 
an^  length  of  time  previously :  and  hence  from 
evidence  that  adverse  claimants  were  in  poe- 
session  of  land  when  patented  by  othen,  and 
six  months  previously  thereto,  no  presumption 
could  arise  that  claimants  had  been  in  poa- 
tiession  previonsly  to  the  time  shown  by  the  eri- 
deace. 

TBd.  Mote.— For  other  cases,  see  Evidence, 
Cent.  Dig.  »  87.  88, 108 ;  Dea  Dig.  f  67.*] 

4.  Public  Lands  (I  114*)-^Patent  to  Lard 
Reouub  oif  Its  Face— Pbesumptions. 

.       A  i>atent  issued  under  Act  Couk.  June  4. 

1897.  c.  2,  30  Stat.  36,»  providing  that,  where 
land  covered  b^  a  patent  la  iRclnded  in  a  public 
forest  reaervation,  the  owner  may  relinquish  the 
tract  and  select  in  lieu  thereof  vacant  land  open 
to  settlement,  regular  on  its  face  when  intro- 
duced in  evidence,  only  raises  a  presumption 
that  tfae  government  had  conveyed  the  land  to 
tfae  patentee,  and  that  the  land  was  vacant 
when  the  patent  was  issued,  the  presumption  be- 
ing  rebuttable  by  proof  that  the  land  was  in 
the  possession  M  adverse  claimants  at  the  time 
of  and  for  six  months  prior  to  the  date  of  the 
patent. 

[E^.  Note. — For  other  caws,  see  Public  lAnda, 
CenC  Dig.  S  822;  Dec  Dig.  i  114.*] 

5.  Public  Lands  (8  114*)— Seucctioh  akd 
Application — Evidence. 

A  power  of  attorney  by  an  applicant  for 
public  lands  reciting  that  applicant  had  sur- 
rendered to  the  government  certain  land  by 
which  it  became  entitled  to  select  otber  land  in 
lien  thereof,  that  it  had  ctwstituted  a  certain 
person  its  attorney  to  enter  and  take  possession 
of  snch  land  selected  by  It,  was  no  proof,  and 
raised  no  presumption,  that  a  selection  of  or 
applicfttion  for  land  described  in  the  patent  snb- 
t^qaently  tssaed  to  it  was  made,  nor  that  proof 
of  the  character  of  the  land  patented  was  made 
to  or  Accepted      the  land  ofGce. 

[Ed.  Mote^For  ottier  cases,  see  Public  I>nds, 
DM.  Dig.  i  U4.*] 

6.  EJnrcncENT  (|  86*)— Bubden  Of  Pboop— 
OwiTKBSHip  or  Land. 

Where  plaintiff  sues  to  recover  land  alleged 
to  belong  to  it,  under  patent  from  the  United 
States,  and  claimed  by  defendants  who  deny 
any  rights  of  plaintiff^  under  the  patent,  the 


burden  is  upon  plaintifl  to  proTe  Its  ownenUp, 
and  It  is  not  incumbent  on  defendants  to  estab- 
lish a  negative. 

[Ed.  Note.~For  other  cases,  see  Ejectment, 
Cent  Dig.  |S  242,  244;  DeoDig.  S  SO,*} 

7.  Pdblio  Lands  (J  114*)— Patent  to  Va- 
cant Lands. 

If  public  land  was  vacant  when  a  patent 
thereto  under  a  statute  allowing  the  patenting 
of  vacant  land  would  take  effect  by  relation, 
it  would  establisb  a  complete  title  in  the  pat- 
entee, though  the  patentee  did  not  have  pos- 
sesflion  of  the  land  prior  to  posaesdon  of  others 
before  issoance  of  the  patent. 

[Ed.  Note.— For  other  cases,  see  PaUie  Lands, 
Dec.  Dig.  I  114.*] 

8.  Costs  (S  41*)— Necebsitt  job  Deuand  Be- 
roHB  Suit. 

In  an  action  to  recover  possession  of  land 
claimed  by  plaintiff,  ander  patent  from  the  Unit- 
ed States,  if  defeQdants  were  in  rightfol  posses* 
sion  previous  to  the  patent  and  claimed  no  right 
as  against  the  patent,  a  demand  upon  them  for 
possession  would  be  necessary  before  judgment 
could  be  recovered  against  them  for  costs. 

[Bid.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  I  183;  Dec.  Dig.  {  41.^ 

9.  New  Tbial  (i  38*)— Appbai.  amd  Ebbob 
(!  842*)— Review— Nonsuit. 

A  question  presented  on  motion  for  nonsnit 
Is  a  question  of  law,  depending  on  whether  there 
is  any  evidence  to  support  a  jud^ent  for 
plaintiff,  and  may  be  reviewed  either  on  motion 
for  new  trial  or  on  appeal  from  the  judgment. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
D^Di^.  i  38;*  Appeal  and  Error,  Dec.  Dig. 

Norcross,  C  J.,  dissenting. 

Appeal  from  District  Conrt,  Enneralda 

County. 

Action  by  the  Tonopah  ft  QoldfleM  Railroad 
Company  against  John  Doe  Fellanbaam  and 
others.  Judgm«it  for  plaintiff,  and  defend- 
ants appeal.  Beversed  and  remanded  for 
new  trial. 

James  Donovan,  for  appellants.  Campbell, 
Metson  ft  Brown,  Walter  Staelton,  and  Hnge 
Wilkinson,  for  respondent 

TALBOT,  J.  Respondent  brought  tbis  ac- 
tion to  recover,  and  ajjeged  that  It  was  the 
owner  In  fee  and  entitled  to  the  immediate 
possession  of,  certain  pieces  or  lots  of  land 
at  the  town  of  Millers,  In  Esmeralda  county, 
situate  In  the  N.  E.  %  of  S.  W.  ^.  section  11. 
township  3  N.,  r.  40  E.,  M.  D.  M.  The  answer 
drailed  that  tbe  reqwndent  owned  the  land, 
and  denied  that  the  appellants  wrongfully  or 
unlawfully  withheld  tbe  possession,  and  al- 
leged: "(1)  That  long  prior  to  August  15, 
1907  (the  date  alleged  In  the  complaint  that 
rrapondent  became  seised  In  fee  and  entitled 
to  the  Immediate  possession  of  tbe  land  In 
controversy),  the  defendants  and  their  gran- 
tors located  on  certain  lands  at  Miller,  Es- 
meralda county,  Nev.,  which  said  lands  are 
described  In  paragraph  2  of  plalntUTs  com- 
plaint, but  that  at  tbe  date  of  said  settlement 
by  tbe  said  defendants  and  their  grantors 
said  land  BO  described  as  aforesaid  was  va- 
cant, unoccupied,  and  unappropriated  public 


•Far  otber  cues 


same  topic  and  secUoa  NUUBBR  In  Dec  ft  Am.  Diss.  UOI  to  date,  A  Beportw  Indexes 
>  IT.  B.  Oomp.  8t  IMl,  p.  UMl. 


Digitized  by 


Google 


88i 


J07  PAGiriG 


BBPOBTBB. 


(Kn 


domain  belontfiis  to  Uie  United  States  ot 
America,  and  that  at  tbe  date  of  tlie  locatloo 
of  the  defmdants  and  their  grantors  there 
wore  no  improvements  upon  said  land  whatev- 
er, and  no  one  asserted  or  dalmed  an7  right, 
title,  or  Interest  in  or  to  the  said  lands  ad- 
verse to  tlie  dtfendants  herein.  That  at 
all  the  times  mentioned  In  the  plalntUTs  com- 
plalnt  said  land  described  as  aforesaid  was 
vacant  govrament  land  belonging  to  the 
United  States,  and  la  at  ^e  present  time  the 
property  ot  tbe  United  States,  and  that  the 
plalntlfr  has  no  title,  claim,  or  Interest  in  or 
to  said  land,  either  In  the  tee  thereof  or  in 
tbe  possesion  thereof." 

Upon  the  trial  the  respondent  had  intro* 
dnced  In  evidence,  over  the  objections  of  the 
appellants,  a  record  copy  of  a  patent  from 
the  United  States  to  the  Aztec  Land  &  Cattle 
Company,  Limited,  to  tbe  B.  %  of  the  N.  W. 
%  frf  section  11,  above  mentioned,  granted  In 
lien  at  certain  lands  rellnqnlshed  to  the  Unit- 
ed States  on  what  Is  commonly  called  "scrip," 
and  deeds  conveying  to  the  respondent  any 
rights  granted  tbls  patoit  The  patent  re* 
dted  that:  "Whereas  the  Aatee  Land  and 
Cattle  Cnnpany,  Umlted,  being  the  owner  of 
a  tract  of  land  sltnated  and  Indnded  within 
the  limits  of  the  public  forest  reservation, 
and  known  and  offldally  designated  as  tbe 
San  Francisco  Mountain  Forest  Reserve  In 
Arlaona,  has  under  the  provisions  of  the  act 
approved  June  4th,  1897  [des^attaig  tbe  ti- 
tle], reconv^ed  and  rellnquiBhed  tbe  said 
tract  to  the  United  States,  and  has,  under 
tbe  provisions  of  said  act  selected  In  Ueu 
thereof  the  following  described  tract  of  va- 
cant public  land  now  open  to  setUement," 
and  then  follows  a  description  and  tbe  pur- 
ported grant  of  the  80  acres.  Tbe  respondent 
placed  witnesses  upon  tbe  stand,  who  stated 
that  the  appellants  were  in  possession  of  the 
lots  or  tracts  of  land  for  which  this  action 
Is  brought,  and  who  also  testified  on  cross- 
examination  that  tbe  appellants  and  their 
grantors  were  In  po^tgesskin  long  before  the 
date  of  tbe  patent.  Such  possession  by  ap- 
pellants prior  to  the  date  of  the  patent  was 
admitted  by  respondent's  counsel  on  tbe  bear- 
ing in  this  court  From  an  order  overruling 
a  motion  for  a  nonsuit,  and  from  a  Judgment 
in  favor  of  the  respondent,  the  appellants 
have  appealed. 

The  important  question  Involved  is  whether 
under  the  facts  related  this  patent  comes 
within,  or  is  an  exception  to,  the  general  rule 
that  a  patent  Is  conclusive,  and  cannot  t>e 
attacked  collaterally.  Can  the  appellants  re- 
ly and  prevail  upon  a  possession  in  them- 
selves rnonlng  from  a  time  prior  to  tbe  is- 
suance of  the  patent?  The  act  of  Congress 
mentioned  in  the  patent  as  tbe  one  under 
vbldi  this  land  was  selected  and  iKitented 
(Act  June  4,  1897,  c.  2,  30  Stat.  30)«  provides: 
'That,  In  cases  in  wbldi  a  tract  covered  by 
•  *  *  a  patent  Is  Included  within  tbe  lim- 
its of  a  public  forest  reservation,  tbe  settler 
or  owner  thereof  may,  If  he  desires  to  do  so, 
■  u.  8.  Oomp.  St  uoi,  p.  uu. 


rellnqiiMi  the  tract  to  the  gomnment,  anl 
may  select  in  lieu  thereof  a  tract  of  vacant 
land  open  to  settlemmt  not  exceeding  in  am 
the  tract  covered  by  bis  claim  or  patent ;  and 
no  charge  shall  be  made  in  audi  cases  for 
making  the  entry  of  record  or  Issuing  tbe  pat- 
ent to  cover  the  tract  selected."  The  conclu- 
siveness of  patents  stands  upon  tbe  theorr 
that,  when  they  have  been  proi>erly  Issued 
within  the  Jurisdiction  of  the  land  <^ce,  tbey 
are  ^ectlve  and  Inmiune  from  collateral  at- 
tack, the  same  as  are  the  Judgments  of  courts. 
If  the  action  of  the  land  office  In  issuing  the 
patent  be  considered  as  conclusive  as  the 
Judgment  of  any  Judicial  tribunal,  there  Is 
still  good  reason  for  holding  that  the  patent 
may  be  overthrown  when  the  circumstancea 
under  which  It  was  issued  were  such  as  to 
indicate  a  lack  of  Jurisdiction  of  the  subject- 
matter  or  of  tbe  person  whose  rl^ts  are  In- 
volved which  would  render  a  Judgment  void. 
Wright  V.  Roseberry,  121  U.  S.  519,  7  Sup. 
Ct  985,  30  L.  Ed.  1039,  quoting  Smelting  Co. 
V.  Kemp.  101  U.  S.  641,  26  L.  Ed.  875.  If  tbe 
respondents  were  In  possession  at  the  time 
the  application  was  made  for  the  patent,  suA 
prior  poesession  constituted  property,  and  un- 
der well-recognized  legal  principles  gave  them 
a  right  to  the  land  and  to  their  buildings  or 
Improvements,  and  tbe  land  was  not  subject 
to  entry  by  another  under  the  acts  of  Con- 
gress, as  held  In  numerous  cases,  including 
Relnhart  v.  Bradshaw,  19  Nev.  257,  9  Pac. 
245  (3  Am.  St  Rep.  886),  from  which  we 
quote:  "In  Nickals  v.  Wlun,  17  Nev.  188  [30 
Pac.  435],  the  plaintiff  was  In  the  possession 
of  a  large  tract  of  public  land.  He  ejected 
to  avail  himself  of  his  right  to  purcbase  Id 
preference  to  others,  and  Winn,  taking  ad- 
vantage of  the  situation,  undertook  to  pur- 
chase 160  acres  thereof  from  the  government 
It  was  held  upon  the  authority  of  Athertoa 
V.  Fowler,  96  U.  S.  513  [24  Ll  Ed.  732],  and 
under  decisions  referred  to  In  the  (qdnion, 
that  the  right  of  pre^mptltm  could  not  be 
exercised  upon  land  occupied  by  anotber. 
'The  generosity  by  which  Cimgrees  gave  the 
settler  the  right  of  xoe-emptlon,'  said  the 
court  in  that  caae,  'was  not  lnt«ided  to  give 
him  tbe  benefit  of  anoHier  man's  labWi  and 
authorize  him  to  turn  that  man  and  bis  fam- 
ily out  of  bla  home.  It  did  not  propose  to 
give  Its  bounty  to  settlonenta  obtained  hj 
vloloice  at  the  expense  of  others.  The  right 
to  make  a  settlement  was  to  be  ezerdsed 
up«i  unttttled  land — to  make  improvemoiti 
on  unimproved  land.' "  Btovn  v.  KlBabrew, 
21  Nev.  437,  33  Pac.  865.  In  Fltebett  v.  Hen- 
ley,  31  Nev.  — *  IM  Pac.  1063,  we  said: 
"Large  interests  In  the  western  states  carrr 
ing  farms,  mills,  and  town  property  are  <^en 
held  merely  by  possession."  In  Bonner  v. 
Mefkle  {G.  C)  82  Fed.  969,  It  was  held  that 
occupants  of  lots  on  the  public  domain  In  the 
town  of  Delamar  who  had  bnilt  on  and  hn* 
proved  the  same  bad  a  possessory  rii^t  which 
entitled  them  to  contest  the  issuance  of  a 
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patent  to  the  claimant  of  a  prior  mining  lo* 
cation,  and  that  they  would  be  protected  In 
this  rl^t,  althotigh  «o  steps  had  been  taken 
by  them  or  the  authorities  of  the  town  to  se- 
cure title  to  themselvee. 

This  prc^rty  Interest  and  possessory  right 
b  of  such  magnitude  that  the  appellants  ought 
not  to  be  deprived  of  It  under  the  ordinary 
constltutlODal  guaranties,  state  and  federal, 
In  a  proceeding  either  before  the  land  office 
or  a  court,  to  which  they  were  not  parties 
and  In  which  they  were  not  given  notice  or  an 
opportunity  to  be  heard.  Otherwlae  there 
could  be  deprivation  of  rights  by  the  land  of- 
fice in  an  ex  parte  proceeding  without  due 
process  of  law,  thereby  setting  aside  ccmstl- 
tutlonal  guaranties  which  the  decisions  uni- 
versally hold  must  be  respected  by  the  courts, 
and  resulting  In  the  loss  of  the  settler's  pos- 
session and  improv^ents  by  fraud  or  mis- 
take, when  neither  the  laud  office  nor  a  Judi- 
cial tribunal  would  strip  falm  of  hia  holdings 
if  he  were  given  an  opportunity  to  appear 
and  prove  that  he  had  prior  possession.  If 
it  be  claimed  or  admitted  that  the  settler  has 
DO  rights  as  against  the  United  States,  and 
tliat  the  government  may  confiscate  his  build- 
ings and  appurtenances  on  the  pnbUc  domain, 
it  may  be  said  in  reply  that  the  making  of 
laws  and  the  dlspoBltion  of  the  public  lands 
lie  with  Congress  and  not  with  the  land  of- 
fice, except  as  it  acts  in  pursuance  of  fed- 
eral statutes,  and  that  Congress  has  been 
careful  In  the  different  acts  which  authorize 
the  patenting  of  unoccupied  public  lands  to 
protect  claimants  holding  prior  possession  by 
providing  for  notice  and  giving  them  a  pref- 
erence to  purchase  from  the  government; 
that,  at  least  until  there  is  confiscatory 
latlon  warranting  It,  the  possession  and  Im- 
provements of  the  settler  on  the  public  do- 
main are  property  of  which  he  Is  not  to  be 
derived  without  notice,  an  opportunity  to  de- 
fend, or  due  process  of  law ;  that,  If  the  ap- 
pellants were  in  possession  at  the  time  the 
application  was  made  for  the  patent,  the 
land  office  was  not  authorized  to  Issue  it  with- 
out notice,  because  the  statute  under  which 
the  patent  was  granted  only  allowed  the  is- 
Buance  of  a  patent  for  vacant  land,  indicating 
that  It  was  not  the  intention  of  Congress  to 
allow  patents  to  be  Issued  on  scrip  whldi 
would  deprive  settlers  of  their  prior  posses- 
sion. This  is  In  keeping  with  the  uniform 
course  of  federal  legislation  and  Judicial  deci- 
sions, which  have  recognized  and  guarded 
the  prior  possessors  of  land  on  the  public  do- 
main and  protected  them  against  the  Intrud- 
er on  their  holdings.  If  the  land  office  had 
any  Jurisdiction  as  to  the  subject-matter  over 
land  which  was  in  the  possession  of  the  ap- 
pellants under  an  act  of  Congress  which  only 
authorized  the  Issuance  of  a  patent  for  va- 
cant land,  and  was  misinformed  by  petition 
or  affidavit  and  concluded  that  the  land  was 
vacant  when  In  fact  it  was  in  the  possession 
of  the  appellants,  they  ought  not  to  be  de- 
prived of  their  rights  1^  a  vftoag  finding  in 


a  proceeding  to  which  they  were  not  parties. 
The  acts  of  Congress  control  and  their  pro* 
visions  govern  the  force  of  patents,  which 
cannot  be  varied  In  their  effect  by  the  omis- 
sion from  them  of  statutory  provisions  or  the 
Insertion  of  other  or  different  ones. 

The  act  authorizing  the  Issuance  of  the 
scrip  on  which  this  patent  was  obtained  does 
not  provide  for  any  notice  to  adverse  claim- 
ants by  personal  service,  by  posting  on  the 
ground,  by  publication,  nor  In  any  other  way, 
and  does  not  attempt  to  empower  the  land 
ofl3ce  to  prescribe  notice.  It  Is  not  shown 
that  the  appellants  had  any  constructive  or 
other  notice  which  would  have  enabled  them 
to  assert  their  claims  before  the  land  office. 
Although  courts  take  Judicial  notice  of  the 
rules  of  the  General  Land  Office,  It  does  not 
appear  that  there  was  any  rule  requiring  the 
service,  posting,  or  publication  of  notices  in 
cases  of  this  character  at  the  time  the  pat- 
ent was  issued.  If  Congress  attempted  to 
confer  authority  on  the  land  office  to  make 
such  a  rule,  the  question  would  still  arise  as 
to  whether  this  Is  no^  as  distinguished  from 
formal  and  ordinary  routine  office  matters 
which  may  be  regulated  by  executive  depar^ 
ments,  a  legislative  power  which  can  be  ex- 
ercised by  Congress  only,  and  which  cannot 
be  delated  so  as  to  enable  the  land  office 
to  legislate  or  prescribe  the  time  and  condi- 
tions of  notice  which  if  not  answered  would 
deprive  the  citizen  at  his  proper^  by  a  pro- 
ceeding to  which  he  was  not  a  party.  In 
United  States  v.  Eaton,  144  U.  8.  CT7, 12  Sup. 
Ct.  704,  36  El.  Bd.  091,  the  court  stated:  **It 
was  said  by  this  court  in  Morrill  v.  Jon^ 
loe  U.  &  466,  467  [1  Sap.  Ct  423],  27  L.  Ed. 
267,  268t  that  the  Secretary  of  the  Treasury 
cannot  by  bis  regulations  slter  or  amend  a 
revenue  law,  and  that  all  he  can  do  is  to  re^* 
ulate  the  mode  of  proceeding  to  carry  into 
effect  what  Congress  has  enacted.  Accord- 
ingly It  was  held  In  that  case,  under  section 
2S06  of  the  Revised  Statutes,  which  provid- 
ed that  live  animals  specially  imported  for 
breeding  purposes  from  beyond  Uie  seas 
should  be  admitted  free  of  duty,  upon  proof 
thereof  satisfactory  to  the  Secretary  of  the 
Treasury  and  under  such  regulations  as  be 
might  prescrltK,  that  be  had-  no  authority  to 
prescribe  a  regulation  requiring  that,  before 
admitting  the  animals  free,  the  collector 
should  be  satisfied  that  they  were  of  superior 
stock,  adapted  to  Improving  the  breed  In  the 
United  States.  •  •  •  It  would  be  a  very 
dangerous  principle  to  hold  that  a  thing  pre- 
scribed by  the  Commissioner  of  Internal 
Revenue,  as  a  needful  regulation  imder  the 
oleomargarine  act,  for  carrying  It  into  effect, 
could  be  considered  as  a  thing  'required  by 
law'  in  the  carrying  on  or  conducting  of  the 
business  of  a  wholesale  dealer  In  oleomar* 
garlne,  in  such  manner  as  to  become  a  crim- 
inal offense.  *  *  *  "  It  Is  evident  that  the 
land  office,  proceeding  under  the  act  of  Con- 
gress authorising  the  granting  of  vacant  land 
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only,  would  not  Issae  a  patent  for  land  qc- 
cnpled  by  appellants  or  othera,  nnlew  misled 
by  mistake,  mlsrepreB^tatloii,  or  fraud,  and 
tbat  no  patent  would  have  been  Issued  If  tbe 
statute  had  provided  for  a  proper  notice, 
and  such  notice  had  been  given,  enabling  tbe 
appellants  to  defend  and  they  had  appeared 
and  showed  that  they  were  In  possession, 
which  they  now  seek  to  do  after  service  of 
sammons.  Hence  If  the  patent  Is  now  held 
to  be  conclusive,  and  consequently  the  ap- 
peUants  are  to  be  dispossessed,  the  result  at- 
tained wUI  deprive  them  of  their  property, 
whtch  was  not  intended  by  the  land  office 
nor  contemplated  by  the  acts  of  Congress. 

In  other  cases  Ck>ngress  has  provided  for 
reasonable  notice  which  gives  adverse  claim- 
ants an  opportunity  to  establish  their  rights 
before  the  land  office.  The  applicant  for  a 
mining  patent  must  bare  the  ground  survey- 
ed and  staked  and  notice  posted  on  the  claim 
and  published  In  ^  newspaper  for  60  days. 
The  homestead  applicant  is  required  to  give 
notice  and  bring  witnesses  to  prove  that  he 
has  resided  jon  the  land  for  tbe  required 
length  of  time.  It  would  seem  that  the  stat- 
ute which  controls  In  this  case  was  drawn 
on  the  theory  that  only  vacant  land  could  be 
patented  In  lieu  of  tracts  surrendered  on  for- 
est reservations,  and  that,  as  it  applied  only 
to  vacant  land,  there  was  no  one  to  notify. 
But,  if  it  transpires  that  the  land  patented 
was  not  vacant,  the  persons  having  posses- 
sion and  improvements  there  ought  not  to  be 
deprived  <^  their  rights  without  notice  to 
them  in  compliance  with  some  proper  act  of 
Congress.  To  adjudicate  otherwise  would 
<^n  the  door  for  dec^tlon  In  the  land  of- 
fice, and  allow  speculators  and  unscrupulous 
persons  clandestinely  and  by  fraud,  misrep- 
resentation, or  mistake  to  obtain  patents 
without  notice,  and  deprive  the  owners  of 
agricultural  and  other  valuable  lands  and 
the  people  of  whole  towns  and  communities 
of  their  lots,  dw^lngs.  business  houses,  and 
other  haid-eam^  holdings  on  the  public  do- 
main. For  the  court  to  dlspoeaess  the  prior 
occupants  of  their  honfes  and  propaty  under 
these  drcumstances,  and  allow  than  no  pro- 
tection cscc^t  to  request  the'Attomey  Qea- 
eral  of  the  United  States  to  institute  suit  to 
set  adde  tbe  patent,  whldi  might  be  defend- 
ed In  tbe  courts  for  years,  rrhUe  they  were 
kept  out  of  possesslfm,  would  be  poor  relief 
end  a  palpable  denial  of  Justice;  It  would 
be  different  if  tbe  act  of  Congress  bad  pro- 
vided tor  and  tbe  appellants  bad  been  given 
proper  notice  and  an  opportunity  In  the  land 
ofilce  to  show  a  prior  possession  which  might 
have  protected  them  there  and  prevented  the 
issuance  of  the  patmt  or  made  it  conclusive 
if  they  failed  to  api>ear,  or  If  Congress  In  Its 
control  of  tbe  public  domain  had  Intended  by 
any  legislation  to  strip  the  settler  of  his  prior 
possession  and  improvements  without  notice. 

That  the  patent  under  which  the  respond- 
ent claims  was  Issued  in  a  merely  ex  parte 


proceeding  Is  exemplified  by  the  following 
excerpt  from  tiie  decldon  of  tbe  Secretaiy 
of  the  Interior  In  Gray  Eagle  Oil  Go.  v. 
Clarke.  80  Land  Dec.  Dep.  Int  670:  "Tbe 
act  of  1897  describes  the  land  which  may  be 
selected  under  Its  provisions  as  'vacant  land 
open  to  settlement'  To  be  vacant,  land  must 
be  unoccupied.  To  be  open  to  settlemeut, 
land  must,  among  other  things,  not  be  known 
to  contain  valuable  mineral  deposits.  Laud 
which  Is  occupied  by  another  or  which  is 
known  to  contain  valuable  mineral  deposits 
is  therefore  not  subject  to  selection  under 
said  act  It  Is  a  general  rule  that  applicants 
for  the  public  land  must  show  that  the  land 
applied  for  Is  of  the  character  contemplated 
by  the  law  under  which  It  Is  sought  *  *  .  * 
As  has  been  said  In  various  decisions  of  the 
department  this  law  constitutes  a  standing 
offer  on  the  part  of  the  government  for  an 
exchange  of  lands.  In  this  offer  the  lands  to 
be  exchanged  are  described.  Those  to  be  re- 
llnqulahed  by  the  individual  must  be  within 
a  forest  reservation  and  those  to  be  taken  by 
him  must  be  vacant  and  open  to  settlement 
It  is  Incumbent  upon  one  who  wishes  to  take 
advantage  of  this  standing  offer  to  bring 
himself  within  the  terms  thereof,  not  only 
as  to  the  land  he  prc^oses  to  relinquish,  but 
also  as  to  that  which  he  proposes  to  .take  In 
exchange.  It  is  his  duty  to  Inform  himself 
as  to  the  character  and  condition  of  the  land 
he  proposes  to  select  and  to  honestly  disclose 
the  facts  thus  ascertained.  The  local  land 
officers  with  whom  the  papers  are  to  be  filed 
cannot  reasonably  be  expected  to  have  a 
personal  knowledge  of  tbe  conditions  and 
character  of  all  the  public  lands  within  their 
district  Much  less  can  tbe  land  officers  at 
Washington  be'  expected  to  have  a  personal 
knowledge  thereof."  In  Co^os  Exidoratioa 
Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  4,  GO  G. 
a  A,  79,  61  L.  R.  A-  230,  the  court  consider- 
ed a  number  of  cases  which  support  these 
TtewB.  To  allow  the  applicant  to  present  bis 
own  irroofs  under  the  circumstances  depict- 
ed. In  tiie  absence  of  and  without  tuMee  to 
adverse  claimants,  and  when  the  land  office 
Is  without  knowledge  regarding  tlie  oondl- 
tltm  of  the  land  excepting  as  Informed  by  the 
applicant,  and  then  bold  that  tbe  patent  Is 
conclusive  against  the  settler  and  adverse 
claimant,  would  be  equivalent  to  giving  full 
force  aW  validity  to  juc^^ments  zendwed 
upon  mere  ex  parte  proof,  without  summons 
or  notice  to  the  defendants  to  be  bound  by 
the  judgments.  That  to  enforce  a  patent  or 
judgment  obtained  under  such  drcumstances 
is  contrary  to  legal  principles  and  constitu- 
tional guaranties,  and  might  result  In  great 
injustice  to  adverse  claimants,  is  apparent 
"We  do  not  wish  to  be  understood  as  holding 
that  patents  Issued  without  notice  upon  va- 
cant land  are  not  valid,  nor  to  determine  re- 
garding tbe  validity  of  a  patent  issued  after 
the  adverse  claimant  has  presented,  or  had 
an  opportunity  to  present,  his  proofs  to  ths 
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land  office.  In  Bose  t.  BichmoDd,  17  Xev. 
65,  27  Pac.  HOC,  a  patent  tesned  under  a 
second  application  for  one  on  tbe  same 
ground  over  whicb  adverse  suit  was  pend- 
ing was  set  aside,  and  It  was  held  that,  If  a 
patent  was  Issued  without  authority  of  law, 
It  was  absolutely  void.  In  fiouth  End  Uinlng 
ComiMuiy  T.  Tlnney,  22  Ner.  1%  35  Pac.  89, 
it  appeared  that  several  years  after  plain- 
tiff had  made  application  for  a  patent  to  a 
mining  claim,  and  the  notices  and  time  for 
starting  adverse  proceedings  bad  expired, 
and  'plaintiff  had  not  paid  for  the  ground 
nor  obtained  the  final  certificate  from  the 
receiver,  and  had  ceased  to  do  the  annual 
assessment  work,  defendantfs  grantor  relo- 
cated a  portion  of  the  ground  and  held  con- 
tlnuona  possession  thereafter.  A  year  after 
the  relocation,  plaintiff,  without  defendant's 
knowledge  obtained  a  patent  to  the  original 
claim,  after  submitting  to  tbB  register  and 
receirer  of  the  land  office  affldavita  to  estab* 
UiOi  the  nict  that  the  vsaessment  work  had 
been  d<me  on  the  claim  each  year  m  required 
by  13ie  mining  laws,  when,  In  fact,  It  had  not 
been  dcme.  It  was  held  that  tlUs  was  a 
fraud  upon  the  defendant,  and  that  the  plain- 
tiff, relying  upon  the  patent,  could  not  re> 
covar. 

The  court  went  behind  the  patent  and  in- 
quired Into  the  regnUolty  of  the  proceedings, 
the  sufficiency  and  cliaracter  of  the  evidence 
sabmlttod  on  the  aivUcatlon  for  the  patent, 
and  the  defradant  was  permitted  to  intro- 
duce teetlmony  before  the  court  to  omtradlct 
tbe  statements  set  forth  In  the  affidavit,  the 
sufficiency  of  which  had  already  beoi  passed 
upcm  the  reglsttt  and  receiver  bef we  is- 
suing the  final  certificato  or  receipt  for  the 
money  for  tSx  land.  In  the  oplnltm  by  Blge- 
low,  J„  it  was  said:  "Of  the  right  of  the  de- 
fendants to  set  up  an  equitable  defense  to  an 
action  for  tiie  possession  of  lands  there  can  be 
no  question,  and,  as  to  this  defense,  the  case 
Is  to  be  tried  In  the  same  manner  and  uj^n 
tbe  same  principles  that  would  apply  to  an 
original  1411  In  equity  brought  for  the  same 
porposa  Pom.  RenL  &  Bem.  Blghta,^  |  87  et 
seq.;  Bohall  v.  DiUa,  lU  U.  S.  47,  5  Sup.  Ct 
782  129  L.  Bd.  61];  Qulnby  r.  Conlan,  104  U. 
8.  420  [26  L.  Ed.  800];  Estrada  v.  Murphy,  19 
Cel.  24a  278;  HolUnshead  v.  Slmms,  51  Cal. 
168;  Treadmy  v.  Wilder,  8  Nev.  93;  Dutertre 
T.  BbaUraberger,  21  Nev.  607,  84  Pac  449, 
Saeasenbftch  v.  Bank.  5  Dak.  477,  41  N.  W. 
602.  *  *  •  Obtaining  a  patoit  to  the  de- 
fendants' mine  waa  nnder  the  fdrcumstances 
a  positive  and  unequivocal  fraud  upon  them. 
*  *  *  ThoM  are  that  without  the  publica- 
tion or  posting  of  any  notice  of  Its  bitentlon 
BO  to  do,  and  without  the  defendants'  consent 
or  knowledge,  the  plaintiff  has  secretly  and 
surreptitiously  obtained  a  patent  to  their 
property.  This  Is  entirely  sufficient  to  re- 
quire a  court  of  equity  to  bold  It  a  trustee  of 
that  title  for  the  d^endants.  This  has  often 
been  decided  by  the  courts,  and  tbe  principle 
vpon  which  It  Is  done  la  quite  clearly  stated 


887 

by  Judge  Sawyer  in  the  case  of  La  kin  v.  Min- 
ing Ca  [C.  C]  11  Sawy,  231,  238,  26  Fed.  887, 
as  follows:  'Where  one  party  wrongfully  ob- 
tains the  legal  Utie  to  land,  which,  In  equl* 
ty  and  good  conscience  belongs  to  another, 
whether  be  %cts  in  good  faith  or  otherwise, 
he  will  be  charged  In  equity  as  a  constructive 
trustee  of  the  equitable  owner.  That,  I  think, 
la  a  doctrine  established  by  tbe  following 
cases:  Wllsou  v.  Castro,  31  Cal.  420;  Salmon 
V.  Symond^  30  Cal.  301;  Bludworth  v.  I^ke, 
33  Cal.  256;  Hardy  v.  Harbin.  4  Sawy.  54? 
[Fed.  Cas.  No.  6,063].  •  •  •  •  The  defend- 
ant there  bad  secretly  and  clandestinely,  but 
without  positive  fraud,  and  without  any  fidu- 
ciary relation  existing  between  the  parties,  by 
means  of  an  old  and  dormant  application,  ob- 
tained a  patent  to  the  plaintiff's  mine.  Upon 
the  ground  stated  In  the  quotation,  it  was  de- 
cided that  tbe  defendant  held  this  title  in 
trust  for  tbe  plaintiff,  and  It  was  compelled 
to  convey  it  to  him.  In  Hardy  v.  Harbin,  4 
Sawy.  636  [Fed.  Gas.  No.  6,060],  Justice  Field 
said  (page  640):  The  bill  la  filed  for  tbe  pur- 
pose of  having  a  trust  declared  and  enforced, 
the  plaintiff  relying  upon  the  established 
doctrine  that  whatever  property  is  acquired 
by  fraud,  or  under  eucii  drcumstances  as  to 
render  It  inequitable  for  tbe  holder  of  the 
legal  title  to  retain  It,  a  court  of  equity  vrlll 
convert  him  into  a  trustee  of  the  party  ac- 
tually enUUed  to  Its  beneficial  enjoyment.' 
The  title  Involved  was  a  United  States  pat- 
ent, and  it  was  again  decreed  to  be  held  In 
trust  for  the  tme  ovmet.  In  Sanford  v. 
Sanford  [10  Or.  3],  13  Pac.  602,  decided  by 
the  Supreme  Court  of  Oregon,  and  subse- 
quently affirmed  by  the  Supreme  Court  of 
the  United  States  (130  U.  S-  642  [11  Sup.  Ct 
606,  35  L.  Ed.  200]),  one  had  by  a  false  affi- 
davit made  In  the  land  office  obtained  a  pat- 
ent to  a  piece  of  land  upon  which  another 
had  settled,  and  which  equitably  belonged 
to  the  latter.  It  was  again  decided  that  tbe 
patentee  held  tbe  legal  title  in  trust  for  tbe 
equitable  owner.  In  Rector  v.  Gibbon,  111  U. 
S.  276,  201  [4  Sup.  Ct  605.  28  L.  Ed.  427],  the 
Supreme  Court  of  the  United  States,  speak- 
ing of  tbe  case  of  Johnson  v.  Towsley.  18 
Walt.  72  [20  L.  Ed.  4S5],  said:  'The  decision 
aptly  exprewes  tbe  settled  doctrine  of  this 
court  with  reference  to  the  action  of  officers 
of  the  land  department  that  when  the  legal 
title  baa  passed  trom  the  United  States  to 
one  party,  when  In  equity  and  good  con- 
science and  by  tbe  laws  of  Congress  it  ought 
to  go  to  another,  a  court  of  equity  will  con- 
vert the  holder  Into  a  trustee  of  tbe  true 
o«-ner  and  compel  blm  to  convey  the  legal 
title.' "  Although  the  plaintiff  and  respond- 
ent may  not  be  considered  a  constructive  or 
other  trustee  for  tbe  aK>eIIante  when  they 
have  taken  no  st^  to  acquire  titie,  tbeee 
cases  support  the  position  that  It  would  be 
inequitable  to  allow  It  to  recover  If  the 
pellants  were  In  possession  of  the  land  at 
tbe  time  it  waa  selected  and  patwted. 
In  a  late  case  (Brandon  t.  Ard,  211  U.  A 


Digitized  by 


888 


107  PACIFIC  EBPOBTEB. 


18.  29  Bap.  CC.  1,  S3  Ed.  OS),  elmilarlr  in 
prlticiple  to  the  selection  in  an  ex  parte  pro- 
ceedlnff  of  lands  In  lieu  of  others  surren- 
dered lo  a  forest  reservation  as  Involved  In 
the  pending  action,  a  railroad  company  bad 
selected  as  Indemnity  to  supply  alleged  de- 
ficiencies In  place  limits,  and  obtained  pat- 
ent for,  a  piece  of  land  which  was  in  ac- 
tual possesion  of  Aid,  and  bad  been  in  his 
possession  prior  to  the  making  of  an  order 
by  the  land  office  and  the  Secretary  of  the 
Interior  wltlidrawlng  the  land  from  sale  or 
settlement  Brandon  and  Pratt  parcbased 
the  land  from  the  company,  and  the  trial 
and  Supreme  courts  of  Kansas  sustained 
the  patent,  and  rendered  Judgment  against 
Ard.  ^e  decision  of  the  state  court  was  re- 
versed (74  Kan.  424,  87  Pac.  368.  118  Am. 
St  R^.  821),  and  Ard  was  allowed  to  re- 
tain the  land,  although  the  claims  made' 
against  him  in  the  salt  were  based  on  pat- 
ents issned  subsequently  to  the  rejection  by 
the  land  office  of  bis  own  application  for  the 
land.  Aftor  bidding  that  Ard  was  not  bound 
or  affected  a  suit  to  whldi  he  was  not 
a  party,  brought  by  the  Attorn^  General  of 
the  United  States  at  the  instance  ot  the  Sec- 
retary of  the  Interior  to  caned  the  patrat, 
and  that  he  "acquired  an  equitable  right  to 
the  land  tbat  could  not  be  diqilaced  the 
wrongful  act  of  the  local  land  office,"  the 
Snpr«ne  Court  of  the  United  States,  after 
referring  to  the  case  of  Sbepley  Cowan, 
91  U.  S.  S30,  23  Ifc  Ed.  424.  quoting  from  Its 
fbrmer  decision,  said:  "  'Within  the  authori- 
ty of  that  case,  we  tbink  the  defendant  has 
shown  an  equity  i»rior  to  all  claims  of  the 
railway  company.  •  •  *  .The  law  deals 
tenderly  with  one  who  In  good  fattli  goes  up- 
on the  public  lands,  with  a  view  of  making 
a  h(Hne  thereon.  •  •  •  The  policy  of  the 
federal  government  In  ftvor  of  settlers  upon 
pnbUc  lands  has  beoi  liberal.  It  recognizes 
their  superior  equity  to'become  the  purcha»> 
ers  of  a  limited  ext&it  of  land,  comprebouS* 
Ing  tbelr  ImjOOTements,  over  that  of  any 
other  person.  Clements  v.  Warner,  24  How. 
804,  S97  [16  K  Ed.  603]."* 

To  the  varions  exceptions  .to  the  rule  tbat 
t  patent  is  ctnicluslve,  we  think  should  be 
added  cases  like  the  present  one,  where  Oie 
patent  bas  been  Issued  In  a  proceeding  to 
wblcb  the  claimants  having  prior  possesMcm 
of  the  land  were  not  made  parties  or  given 
notice,  and  that  grave  injustice  would  re- 
sult in  holding  that  they  cannot  attack  a 
patent  the  issuance  of  wbi<di  they  wen  not 
given  an  opportunity  to  oi^se,  and  which 
if  bdd  valid  would  deprive  than  ot  prior 
existing  rights. 

On  behalf  of  respondent,  it  was  suggested 
on  the  argument  tbat  the  patent  would  re- 
late back  to  the  time  of  the  issuance  of  the 
receipt  or  certificate,  but  the  record  Is  sl< 
lent  in  this  respect,  and  contains  no  refer- 
ence as  to  when  or  whethw  any  receipt  or 
cerUflcate  Issued.  One  of  the  respondent's 
Witnesses  testified  Oiat  be  knew  the  appel- 


lants had  been  In  possession  for  a  period  ot 
six  months  or  more  prior  to  the  date  of  the 
patent  As  the  record  contains  nothing  re- 
garding the  time  the  ai^lication  for  the  pat- 
mt  was  filed*  nor  as  to  when  or  wbethor 
any  affidavit  or  proob  were  sutanltted  that 
the  land  was  vacant  If  It  may  be  iwesnmad 
that  affidavits  that  the  land  was  vacant 
were  submitted,  there  Is  no  presumption 
that  th^  wexe  filed  six  mmths  b^ore  or 
any  d^ulte  time  previous  to  the  issuance  of 
the  patent  H«ice  tbe  uncontradicted^  evi- 
dence submitted  by  the  plaintiff  and  re- 
spondent shows  that  the  eppdlants  were  in 
possession  of  the  land  In  contro'ra^r  at  the 
time  of  the  Issnance  of  the  patent  and  fbr 
six  months  or  more  prior,  and  there  Is  no 
evidence  Indimtlng  that  they  were  not  In 
possesslm,  or  that  the  land  was  vacant  at 
the  time  the  aK>llcatlon  for  patoit  and  the 
proofs  In  siviiort  thereof  were  filed.  A  c<»k- 
dltion  shown  to  exist  at  a  particular  time  Is 
iwesumed  to  continue  tbereafter,  bat  there 
Is  no  presampti«i  that  It  had  ctmtlnued  tar 
any  Imgtb  of  Ume  prevlonsly.  Lawscm's 
Presumptive  Evidence,  pp.  167, 191*  and  case* 
there  cited.  In  Bnlloek  v.  Wllstm,  5  Fort 
(Ala.)  ssa  It  was  held  tbat  a  patent  of  Its^ 
was  not  evidence  of  title  In  a  suit  commenc- 
ed anterior  to  Its  datfc 

The  patent  being  r^^nlar  on  its  tece.  Its  In- 
troduction In  evldraice  altme  raised  a  iir^ 
snmptlon  that  the  govonmeat  had  conv^ed 
the  land  to  the  Astec  I^nd  4c  Cattle  Com- 
pany, Limited,  and  that  the  land  iras  vacant 
at  the  time  of  Its  Issuance.  This  i^esnmp- 
tlon  is  overcome  by  tbe  proof  that  the  land 
was  in  the  possesslmi  of  tbe  appellants  at 
the  time  of,,  and  tor  more  than  six  months 
prior  to,  tbe  date  of  the  patent  If  it  bad  not 
been  overcome,  the  presumption  that  the  land 
was  vacant  would  not  have  run  backward 
any  more  than  a  sbowlnir  that  the  an>ellant8 
were  In  possession  would  have  raised  a  pre- 
snmptlon  that  they  had  been  In  poeseasion 
prevtouEdy  to  the  time  shown  by  the  testi- 
mony. No  ^dence  of  the  Incorporatlcm  of 
the  Astec  Land  &  Cattle  Gompany,  Limited, 
nor  any  resolution  by  It  antborMng  the  ex- 
ecution of  a  deed  or  power  of  attorney,  was 
Introduced.  Thepowwof  attorney  which  was 
admitted,  and  which  pnrporte  to  be  signed  by 
the  company,  was  dated  and  aitoowledged 
at  the  (dty  of  New  York  on  the  2dth  day  ot 
May,  1906,  by  Albert  Stxnoss,  who  signed  as 
first  vice  president,  and  by  Bobt  M.  ICur^ 
ran  who  signed  as  secretary.  It  zedted  that 
whereas  on  that  day  the  comiMny  sorroidn- 
ed  to  the  United  States  by  deed  of  eonv^- 
ance  80  acres  of  land  In  Arlsona,  **b7  whl^ 
it  became  entitled  to  select  other  lands  of 
equal  acreage  id  Ilea  thereof:  Now,  thoe- 
fwe,  the  said  Axtec  Land  &  Cattle  Oompsny, 
Limited,  has  made,  constituted,  and  ^»pota^ 
ed  *  *  *  Its  true  and  lawful  attorney  for 
It  and  In  its  name,  place,  and  stead,  to  eUtw 
into  and  take  possesdm  of  each  and  eireiy 
tract  of  pnUlc  land  In  any  stats  vt  tuittorr 
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of  the  United  States  tbat  has  been  or  may 
hereafter  be  selected  by  It  in  lieu  of  the  land 
surrendered  to  the  United  States,  as  afore- 
said." This  la  no  proof,  and  raises  no  pre- 
sumption, that  a  selection  of  or  application 
for  the  land  described  in  the  patent  was 
made  on  that  day  or  at  any  other  time,  nor 
that  proof  of  the  character  of  the  land  was 
made  to  or  accepted  by  the  land  office  at  Car^ 
aon  City  or  Washington  on  that  day  or  at 
any  other  specified  tlm^  and  there  Is  no  evi- 
dence in  the  record  from  which  It  can  be  In- 
ferred that  any  evidence  or  proofs  regarding 
the  'diaracter  or  vacancy  of  the  land  was 
submitted  to  the  land  ofilce  upon  any  day  be- 
fore or  after  the  time  at  which  appellants 
are  shown  to  have  been  In  poeseasion.  The 
burden  of  proving  ownership  was  upon  the 
respondents,  as  It  always  la  upon  the  party 
alleging  it  when  denied,,  and  It  was  not  In- 
cumbent upon  the  appellants  to  establish  a 
negative.  Jones  v.  Prcepect  Mountain  Tun- 
nel Oo.,  21  Nev.  389,  81  Pac  642.  If  the  re- 
epondent  is  to  rely  upon  the  patent  from  a 
time  iMrerlous  to  its  issuance.  It  should  sup- 
ply evidence  on  a  new  trial  of  the  tacts 
showing  the  previous  date  upon  whldi  by  re- 
lation It  took  effect;  and.  If  the  land  was  va- 
cant at  that  time,  a  posseealon  In  appellants 
Initiated  later  could  not  avail  them.  On  the 
other  ^Qd,  if  the  appellants  were  In  posses- 
sion at  t^e  time  the  patent  took  effect,  that 
fact  would  appear  directly,  and  whichever 
party  is  ^titled  would  recover  upon  definite 
evidence,  which  would  be  more  satisfactory 
than  to  rely  upon  a  strained  preaumptkm. 
Thlch  might  work  an  injustice^ 

Another  contention  of  appellants  la  that 
respondent  ia  wlthont  power  to  hold  the 
land  because  it  is  not  necessary  for  the  op- 
eration of  a  railroad,  the  purpose  for  which 
req[>ondCTt  la  Incorporated,  as  spedfled  in  its 
articles  of  amalgamation.  The  allegatlona  of 
the  answer  do  not  appear  to  raise  any  Issue 
In  thia  regard.  We  do  not  mean  to  deter- 
mine that  such  an  Issue  can  be  properly  rais- 
ed hi  this  action.  Whitman  Gold  Mining 
Company  v.  Baker.  8  Nev.  886;  10  Cyc.  1134. 

It  ia  claimed  that  the  respondent  must 
show  that  it  or  its  grantors  had  possession 
prior  to  the  possession  of  the  appellants,  and 
tbat  a  demand  was  made  upon  the  appellants 
for  possession  b^OTe  respondent  can  recov- 
er. But,  if  the  land  was  vacant  at  the  time 
tSxe  patent  would  take  effect  by  relation,  it 
would  establish  a  complete  title  in  the  re- 
spondent on  which  It  could  recover  without 
•bowing  a  prior  possession  by  the  respond- 
ent or  Its  grantors.  If  the  appellants  were 
not  making  any  claim  to  the  land  as  against 
the  patent,  and  had  been  previously  in  tlstbt- 
ful  possession,  it  would  be  necessary  to  make 
a  demand  upon  them  before  judgmmt  could 
be  recovered  against  them  for  costs.  In  15 
Cyc.  60,  it  Is  said:  "Notice  to  quit  or  de- 
ound  for  pcmesBlon  is  necessary,  and  as  a 
rule  la  only  necessary,  where  the  ration  of 
landlord  and  tenant  exists,  w  wba«  there 
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is  a  privity  or  connection  of  title  between  the 
parties.  Within  this  rule,  or  as  quallflca^ 
tlons  of  or  exceptions  thereto,  such  notice  or 
demand  Is  required  where  defendant  has  so 
entered  and  holds  possession  that  be  cannot 
be  treated  as  a  trespasser ;  where  one  holds 
under  license  from  the  crown,  under  an  ex- 
ecutory contract  for  pnrcdiase,  under  a  con- 
tract for  purchase  from  an  infant,  under  a 
sublease,  or  under  an  agreement,  with  rela- 
tion to  a  division  line  and  occiqwtion,  which 
amounta  to  a  license  to  occupy  un^  revoked. 
But  notice  or  demand  Is  unnecessary  where 
defendant  has  repudiated  or  otherwise  termi- 
nated the  prior  relationship,  and  lias  assert- 
ed a  hostile  possession  or  claim;  •  •  * 
where  he  denies  or  disclaims  plaintiff's  title, 
Interest,  or  right  of  possession,  and  holds  ad- 
versely or  lnd^>endently,  in  hostility  to  plain- 
tiff, and  under  a  claim  of  right  In  himself." 

It  la  contended  that  the  ruling  on  the  mo- 
tion for  nonsuit  can  be  reviewed  only  on  a 
motion  for  a  new  trial,  but  an  order  grant- 
ing or  refusing  a  motion  for  a  nonsuit  de> 
pends  upon  whethor  there  Is  any  evidence  to 
support  a  Judgment  in  favor  of  tbe  plaintiff, 
and  Is  a  question  of  law,  and  is  dlffermt 
from  one  relating  to  the  weight  of  conflicting 
evidence,  which  ia  a  question  of  fact  for  a 
Jury  and  reviewable  by  motion  for  a  new 
trial.  In  considering  and  quoting  from  some 
cases  bearing  on  this  subject  Hayne,  in  his 
work  on  New  Trial  and  Appeal,  at  section 
112,  states:  "The  ruling  on  motion  fin-  non- 
suit may  be  reviewed  elthor  on  motion  for 
a  new  trial  or  on  appeal  from  the  Judgment 
'The  question  presetted  on  motion  for  a  non- 
suit is  a  question  of  law,  and  in  a  statement 
on  motion  for  a  new  trial  should  be  specified 
as  an  error  of  law.* " 

We  do  not  understand  that  respondent  la 
insisting  upon  other  toclinlcal  objectlmis 
vhldQi  were  made. 

Tbe  Judgment  of  the  district  court  Is  re- 
versed, and  the  case  Is  ordered  remanded  for 
a  new  trial. 

SWEBNBT,  J.  I  concur. 

NOKOROSS,  O.  J.  (dissenting).  Defend- 
ants at  the  date  of  the  Issuance  of  the  patent 
under  which  plaintiff  claims  were  occupants 
and  In  such  possession  thereof  that  the  land 
in  controversy  upon  said  date  could  not  be 
regarded  as  vacant  land  within  the  meaning 
of  tbe  acts  of  Congress  governing  the  issuance 
of  such  patents.  Act  June  4.  1897,  c.  2.  80 
Stat  36:  Act  June  6,  1900,  e.  791,  81  Stat 
588,  614 ;  Cosmos  Exploration  Co.  v.  Grey 
Eagle  C::  Co.,  112  Fed.  4,  60  a  a  A.  79,  61 
L.  R.  A.  230;  Shaw  v.  Kellogg,  170  U.  8.  812, 
18  Sup.  Ct.  682,  42  L.  Ed.  1080;  Kern  Oil  Co. 
V.  Clark,  90  Land  Dec.  D^,  Int  550,  656. 
There  Is  nothing  In  the  record,  however, 
which  shows  when  the  patent  was  allied  for, 
or  that  defendants  were  in  possession  upon  the 
date  of  sudi  application.  There  is  teetl* 
mony  that  defendants  were  known  to  be  In 
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posseaeion  six  months  or  more  prior  to  Au- 
gust, 1907.  There  Is  a  recital  in  the  power  of 
attorney  to  Hugh  H.  Brown  that  the  Aztec 
Land  &  Cattle  Company  surrendered  their 
land  within  the  forest  .reserve  baclc  to  the 
gOTemment  on  May  2&,  1906.  The  forma  re- 
quired by  the  General  Lend  Office  Indicate 
that  contemporaneous  with  the  relinquish- 
ment of  the  forest  reserve  land  to  the  United 
States  the  selection  of  the  lieu  laud  Is  made 
and  accompanied  with  affidavits  "showing  the 
lands  to  be  nonmlneral  In  character  and  un- 
occupied." 30  Land  Dec.  Dept  Int.  669.  The 
statute  did  not  provide  what  proof  should  be 
offered  to  support  such  an  application,  nor  did 
It  provide  for  any  notice.  The  land  oCBce,  how- 
ever, adopted  regulatloDs  requiring  proof  that 
the  land  was  both  vacant  and  open  to  settle- 
ment Cosmos  Co.  V.  Grey  Eagle  Co.,  190 
V.  8.  SGI,  814.  23  Sup.  Ct.  692,  47  U  Ed.  1064. 

If,  as  a  matter  of  fact,  the  land  is  vacant 
at  the  time  of  tbe  application  for  the  lieu  land 
and  the  proofs  in  support  thereof  are  offered, 
any  occupation  thereafter  could  not  In  my 
Judgment  be  set  up  as  against  a  patent  ac- 
tually issued.  Upon  the  other  hand.  It  la  my 
conclusion  that  if  the  land  Is  actually  occupied, 
and  bence  not  vacant,  and  proofs  are  fraud- 
ulently made  to  the  effect  that  the  land  is  va- 
cant, an  occupant  of  the  land,  e^ieclaUy  one 
who  had  no  notice  of  tbe  application,  could 
set  up  such  fraud  as  a  defense  in  a  suit  of  the 
character  now  under  consideration.  This 
view,  I  think,  finds  support  In  the  following 
authorities:  Johnson  v.  Towsley,  13  WaU. 
(80  U.  S.)  72,  20  L.  Ed.  485;  Shepley  v.  Cow- 
an, 91  n.  B.  330.  23  L.  Ed.  424;  Moore  v. 
Bobbins,  06  XT.  S.  530.  24  U  Ed.  848.  It  Is 
tbe  general  rule,  however,  that  an  occupant 
of  the  public  land  without  title,  and  without 
any  attempt  being  made  to  secure  title,  can- 
not resist  tbe  enforcement  of  tbe  patent  of  the 
United  States  on  tbe  ground  of  sudi  occupan- 
cy. Sparlis  V.  Pierce,  115  U.  S.  408,  6  Sop. 
Ot  102,  29  L.  Ed.  428;  Treadway  v.  Sharon, 
7  Nev.  37;  Wblttaker  v.  Peudola,  78  Cal.  296, 
20  Pac.  680;  Cragg  v.  Cooper,  150  Cal.  584, 
89  Pac.  346;  Helstrom  v.  Bbodes,  30  Utah, 
122,  83  Pac.  730.  Tbe  patent  issued  to  tbe 
Aztec  Land  &  Cattle  Company  was  regular 
and  lawful  upon  its  face,  and  It  is  presumed 
to  have  been  regularly  issued.  Cyc.  correctly 
states  tbe  law  as  follows:  "Under  tbe  rule 
that  public  officers  are  presumed  to  do  their 
duty,  tbe  presumption  Is  that  all  necessary 
preliminary  steps  to  the  issuance  of  a  patent 
have  been  talt^,  and  that  the  patent  was  reg- 
ularly issued  and  Is  valid  and  passes  the  legal 
title.  But  the  prewimptlon  of  the  validity  of 
the  patent  may  be  rebutted  by  proof  that  it 
was  issued  wlUu>ut  authority  of  law  or  was 
obtained  by  fraud;  tbe  burden  of  proof  being 
upon  the  person  who  seeks  to  Impeach  the 
patent."  32  Cyc.  p.  1032;  Hooper  v.  Toung. 
140  Cal.  275,  74  Pac.  140,  98  Am.  St.  Bep.  00; 
Harkrader  v.  Carroll  (D.  C.)  76  Fed.  474. 


The  proof  upon  tbe  part  of  tlie  plaintiff  estab- 
lishes tbe  fact  that  Its  immediate  grantor  had 
a  government  patent  to  the  land  In  contro- 
versy, and  that  It  had  entered  Into  possession 
of  tbe  land  embraced  within  such  patent,  ex- 
cepting tbe  portion  occupied  by  defendants, 
and  a  small  portion  not  included  In  the  deed 
of  plaintiff's  grantor. 

Against  this  showing  there  was  nothing  but 
tbe  bare  occupancy  of  the  defendants,  wblcta. 
IB  Insufficient  to  overcome  the  presumptions 
bi  favor  of  the  patent  Had  the  defendants, 
Instead  of  resting  upon  the  proofs  offered  by 
the  plaintiff,  proved  that  tbey  were  in  occu- 
pation of  tbe  laud  prior  to  the  application  for 
tbe  patent  and  had  no  notice  of  tbe  proceed- 
ings upon  which  It  bad  been  obtained,  X  am  ot 
the  opinion  plalntlfC  could  not  have  recovered, 
but  it  cannot  be  said  that  the  proofs  upon  tho 
part  of  the  plaintiff  were  not  sufficient  to 
warrant  tbe  court  in  denying  the  motion  for 
a  nonsuit  or  to  support  tbe  judgment  In  tbe 
absence  of  other  evidence. 


RUSSELL 


ESMERALDA  COUNTZ. 
(No.  1,827.) 


(Supreme  Court  of  Nevada.   March  21,  1910i) 

1.  Statutes  (i  107»)— Titlb— Sumicienct. 

Act  Feb.^,  1^  (Comp.  Laws,  H  246S- 
2507),  entitled  "An  act  to  tegnlate  fees  and 
compensation  for  official  and  other  services  in 
the  state  *  *  *  and  to  repeal  all  other  acts 
in  relation  thereto,"  and  regulating  the  fees  of 
officers  in  the  state,  including  shentfs  and  con- 
stables, contains  bat  one  general  sohiect  and 
matter  properly  connected  therewith,  and  is  not 
in  conmct  with  Const,  art  4,  i  17,  requiring 
each  law  to  embrace  but  one  subject  and  matter 
property  connected  therewith 

[Bd.  Note.— For  otiier  cases,  ase  Statotaa, 
CenL  Dig.  H  121-184;  Dwl  Dig.  I  107.»1 

2.  Statdtes  (i  76*)— GBiraBAL  and  Spbcia£ 
Statutes— VALiDiTT. 

Act  Feb.  27,  18S3  (Comp.  Laws,  iS  ^68- 
2507),  regulating  the  fees  of  officers  in  the  state, 
including  sheriffs  and  constables,  and  providing 
that  the  act  shall  not  affect  the  fees  of  officers  of 
any  coonty  wherein  the  total  vote  does  not 
exceed  800.  and  the  same  shall  apply  to  all 
future  elections,  etc.,  does  not  conflict  with 
Const,  art.  4,  §§  20,  21,  prohibiting  the  passage 
of  any  special  law  in  enumerated  cases,  and 
declaring  that  in  the  enametated  casea,  and 
In  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general, 
since  a  general  law  fixing  the  ctHnpensation  of 
officers  of  counties  cannot  be  enacted,  as  it 
would  result  in  making  the  compensation  of 
officers  Inadequate  in  the  small  counties  and  ex- 
oriritant  In  the  larger  ooontie^ 

TEd.  Nota.-^For  other  csaa,  sea  Btatataa^ 
Cent  Dig.  SI  77)^78)6 ;  Dec.  Dig.  |  7«.«] 

3.  Constitutional  Law  (i  225*)  —  E<juai. 
Pbotection  op  the  Laws. 

Act  Feb.  27,  1883  (Comp.  Laws,  »  2468- 
2507),  regulatiog  the  fees  of  officers  in  the  state, 
end  providing  that  the  act  shall  not  apply  to 
fees  of  officers  of  any  county  wherein  the  total 
vote  of  the  last  election  did  not  exceed  800,  and 
tbe  same  shall  apply  te  all  future  electiooa, 
operates  alike  on  all  persona  simUariy  sltoatsd. 
and  does  not  deny  to  any  citlaen  the  eqnal  pn»- 
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tectlon  of  tbe  lawi  In  rlolatioo  of  the  foarteenth 
amendment  to  the  federal  Constitation. 

[Ed.  Note.— For  other  cases,  see  Conatltotion- 
al  I«w.  Dea  I>ig.  {  225.*] 

Appeal  from  District  Conrt,  Esmeralda 
County. 

Action  by  James  M.  Russell  against  Esmer- 
alda connty.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Rerersed  and  remanded. 

AugoBtofl  TUden,  Dlst  Atty.,  and  George 
SprlDgmeyer,  D^ty  Dlst  Atty.,  for  appel' 
lant  ThooqKKMi,  Morehonae  ft  Tbompaon,  for 
respondent. 

NORCROSS,  O.  J.  This  Is  an  acUon 
brooght  by  respondent,  as  plalntLff,  agalnrt 
the  appellant;  Esmeralda  ooonty,  to  recover 
a  Jndgmoit  for  1^954.70  allseed  to  be  owing 
him  on  acooont  of  an  unpaid  balance  for  fees 
as  eonstable  of  Ooldfleld  township,  In  said 
cmnty,  and  accnUng  between  the  Ist  Aay  ot 
March,  1905,  and  the  80tb  day  of  December, 
1906,  inclDSlTe.  The  plaintiff  had  presented 
monthly  bUla  to  the  connty  for  fees  and  dis- 
bnraemfintik  covering  tbe  time  mentioned,  at- 
greeattng  $18,615.70.  The  board  of  county 
commlsBlcniers,  acting  for  the  dtfendant  conn- 
ty, allowed  on  account  of  these  several  daims 
the  aggregate  sum  of  1^861.06  and  refused 
to  approve  or  allow  the  same  In  any  greater 
amount  The  case  was  tried  upon  an  agreed 
statement  of  facts  and  Judgment  awarded  In 
fovor  <tf  the  plaintiff  for  the  full  amount 
sued  for.  From  the  Judgmoit,  the  defendant 
county  baa  appealed. 

By  tbe  provlBl<ms  of  the  agreed  statoneat 
erf  facts,  reqjwndent  cannot  recover,  unless 
tbe  inovlatoiis  of  Comp.  Laws,  U  2400,  2(62 
are  appllcaUe  to  bis  case.  These  sections  of 
tbe  Compiled  Laws  are  sectlnu  S  and  7, 
reqwctlvely,  of  an  act  entitled  *'Aii  act  to 
regulate  fees  and  cmnpenaation  for  offl<^ 
and  other  sorloes  In  the  state  of  Nevada." 
Anffoved  Mandi  9,  1865,  aa  amended,  St 
18TO,  p.  147,  14B. '  Section  5,  supra,  related 
to  tSM  fees  allowed  to  sheriffs,  and  section  7, 
supra,  the  fees  allowed,  to  conatables,  by  ref- 
erence, constables  were  allowed  for  certain 
BsrviceB  in  criminal  cases  "the  same  fees  as 
are  allowed  sherUfs  for  similar  services." 

By  an  act  approved  February  27,  188S,  en- 
titled "An  act  to  regulate  fees  and  compensa- 
tion for  official  and  oOier  services  In  the  state 
of  Nevada,  and  to  repeal  all  other  acts  bi  re- 
lation thereto"  (Oomp.  Laws,  H  2168-2507). 
another  comprehensive  act  was  passed  regu- 
lating faes  of  oflBcras  in  this  state^  indudlng 
tbe  offices  <tf  aherlff  and  con8teb]&  Sections 
S  and  7  of  this  latter  act  corresponded  with 
the  same  numbered  sections  <rf  the  act  first 
mmtloned,  excepting  that  the  fees  allowable 
were  lower.  By  section  41  of  the  act  of  1888 
{Oomp.  Laws,  |  2506),  it  is  provided  that  "tbe 
IwovlslonB  oi  this  act  shall  not  apply  to  or  af- 
fact  the  fees  of  the  i^cers  of  any  county  In 
fills  state  whaein  the  total  vote  of  the  last 


election  did  not  exceed  tight  hnudred,  and  the 
same  shall  aiH>Iy  to  all  future  elections,  and 
it  la  hereby  provided  that  in  such  counties 
*An  act  to  regulate  fees  and  compensation 
for  official  and  other  services  In  tbe  state  of 
Nevada,'  approved  March  9,  1865  (see  section 
2457  et  seq.),  and  tbe  act  amendatory  there- 
to, shall  remain  in  full  force  and  effect." 
Section  42  of  the  act  (Comp.  Laws,  S  2S07) 
reads:  "This  act  repeals  all  other  acts  and 
parts  of  acts  now  in  force,  relating  to  fees 
of  officers,  which  fees  are  collectible  by  said 
officers  from  the  persons  for  whom  said  serv- 
ices are  rendered."  It  was  agreed  that  at 
the  general  election  In  Novonber,  1904,  the 
total  vote  of  Esmeralda  county  exceeded  80a 

We  think  it  was  clearly  the  intention  of  tbe 
Legislature  that  the  provlrion  of  section  7 
of  the  act  of  1883  (Oomp.  Laws,  {  2474),  read- 
ily, "for  services  and  travel  in  criminal  cas- 
es, tbe  same  fees  as  are  allowed  shollfo  for 
similar  services."  r^med  to  section  2472. 
In  the  lower  court  it  would  aroear  that  coun- 
sel for  respondent  contended  that  under  cer- 
tain rules  of  statutory  constmctlcm,  this  would 
not  be  tbe  case,  but  as  no  sncb  contention  Is 
urged  in  the  brief  upmi  anieal,  that  poiAtlon, 
we  think,  may  be  r^arded  as  abandoned  for 
lack  of  merit 

Counsti  for  respondent  mains  the  sole  ccm- 
tention  upon  this  appeal  tbat  die  act  of  1883, 
supra,  is  void.  In  tbat  It  violates  certain  see* 
tl<ms  of  tbe  state  and  federal  Gtmstltutlons. 
It  is  first  contoided  that  It  Is  contrary  to 
tbe  pTovlBi<mB  of  section  17,  art  4,  which  re- 
quires tbat:  **Eacb  law  mactsd  by  the  Legis- 
lature shall  «nbrace  but  <»ie  subject  and 
matter  propwly  connected  tbwewlth,  wtateh 
subject  shall  be  brlefiy  expressed  In  the  title." 
We  think  this  contention  Is  without  merit 
The  act  deals  exdu^vdy  with  tbe  subject  of 
fees  which  public  <^cera  may  <^rge  for  ctf- 
ficlal  services  and  compensatlffli  whldi  they 
may  receive  for  servlcea  rendered  by  virtue  (tf 
their  official  position.  The  act  contalna  but 
one  general  subject  and  matter  ptopettr  con- 
nected therewith.  No  authorltlea  whatever 
have  been  cited  supporting  counsel's  conten- 
tion that  this  act  violates  the  provision  of  the 
Constitution  in  question,  otie  following  cas- 
es, we  think,  support  tbe  view  tbat  tbe  act 
la  within  this  particular  constitutional  re- 
quirement: State  V.  Ah  Sam,  16  Nev.  27,  27 
Am.  Rep.  454;  Esser  v.  Spiuding,  17  Nev. 
306,  30  Pac  896;  State  T.  SUver,  9  Nev.  231; 
State  T.  Atbertrai,  19  Nev.  344^  10  Pac.  901; 
BeU  T.  District  Court  28  Nev.  296;  61  Pac 
875t  1  L.  R.  A.  (N.  S.)  84S,  118  Am.  St  RC|k 
854;  State  v.  State  Bank  A  Trust  Co^  81 
Nev.  — ,  103  Pac.  407;  State  v.  Fraaler,  86  Or. 
178,  58  Pac  5.  The  contentl<m  tbat  the  act  of 
1888  la  vlolaUve  Of  sections  20,  2L  art  4.  in 
that  It  Is  not  of  goieral  and  uniform  cqma- 
tion  throughout  tbe  entire  atate^  is  answered, 
we  think,  by  former  decUdmis  of  this  court 

In  the  case  of  State  v.  Fogus.  19  Nev.  247, 
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9  Pac.  123,  tills  court  by  Hawley,  J.,  said : 
"Prom  this"  (referrtng  to  extracts  from  Con- 
stitutional Debates)  "it  will  be  seen  tliat  the 
questioQ  whether  the  LeglBlature  should  be 
prohibited  from  paMlng  local  or  special  laws 
in  relation  to  this  subject  was  fully  discuss- 
ed and  fairly  presented.  The  fact  that  all 
clauses  relating  to  this  subject  were  excladr 
ed  In  expressing  the  will  of  the  convoitlon 
is  slgnlflcanL  The  adoption  of  the  amend- 
ments furnish  very  strong  evidence  and,  con- 
sidered In  connection  with  the  reason  given 
therefor,  It  becomes  concIusiTe  that  the  mem- 
bers did  not  Intend  to  place  any  restrictions 
upon  the  power  of  Uie  Le^alature  In  regnla* 
ting  the  fees  and  compensation  of  county  of* 
fleers  by  any  of  the  provisions  enumerated 
In  section  SO.  Section  21  provides  that  *ln 
all  cases  enumerated  In  the  preceding  section, 
and  in  all  other  cases  where  a  general  law 
can  be  made  applicable,  all  laws  shall  be  gear 
eral,  and  of  uniform  operation  throughout 
ttie  state.'  Could  a  general  law  be  «iacted 
whldi  would  be  aivUcable  to  every  county 
In  the  state?  Any  effort  to  draft  such  a  law 
would  be  liable  to  result  In  maUng  the  com- 
pensation of  officers  wholly  inadequate  In  the 
small  and  sparsely  populated  connUes,  or  ex- 
orbitant In  the  la^er  and  more  pc^mloua 
ones.  Some  of  the  counties  have  much  more 
UgAl  and  public  buslnesB  than  others,  and  the 
compensation  €t  officers,  to  secure  the  ends 
of  Justice  and  meet  the  requirements  of  the 
public  service  should  be  regulated  with  rtf- 
erence  to  the  condition  of  the  respecUve  coun- 
ties, and  the  amount  and  duracter  of  tlie 
business  transacted  Uierein.  A  fM  bill  that 
would  satisfy  the  iwople  of  Churdiill  coun- 
ty would  not  be  apt  to  answer  the  require- 
ments of  the  people  in  Eureka  or  Washoe 
counties.  In  the  present  conditions  of  af- 
fiilrs  in  this  state  it  would,  at  least,  be  diffi- 
cult, If  not  Impossible,  to  fix  and  graduate  the 
compensation  by  p<vulatfon,  or  the  amount 
of  fees  collected,  so  as  to  make  a  general 
law  that  would  be  applicable  to  every  coun- 
ty in  the  state.  We  bad  occasion  to  refer  to 
this  subject  in  Evans  v.  Job.  8  Nev.  334,  to 
show  that  it  was  the  intention  of  the  fram- 
ers  of  the  ConaUtution  to  allow  the  Legisla- 
ture to  pass  some  local  and  special  laws,*  and 
we  then  stated  that  local  l^lslatlon  bad  al- 
ways been  exercised  by  the  Legislature,  and 
acquiesced  in  by  the  people,  in  regulating  the 
salaries  of  certain  oounty  and  district  offi- 
cers, and  pointed  out  the  difficulties  that  were 
liable  to  be  encountered  by  attempting  to 
make  audi  laws  of  uniform  operation  through- 
out the  state.  In  People  v.  0.  P.  ft.  B.  Co., 
43  Cal.  39S,  the  court  said:  *It  Is  obvious 
that  every  law  upon  a  general  subject  is  not 
per  se,  nor  by  conatitutlonid  intendment,  nec- 
essarily a  law  of  a  general  nature.  The  sub- 
ject may  be  general,  but  the  law,  and  the 
rule  It  prescribes,  may  be  special.  Fees  of 
office,  for  Instance,  constitute  a  general  sub- 
ject—one which  pervades  the  length  and 


breadth  of  the  state,  and  extends  Into  ev^ 
political  subdivision  of  which  it  is  composed 
— ^yet  a  statute  may  prescribe  what  these  fees 
of  office  shall  be  in  a  particular  county,  and 
may  declare  that  they  shall  differ  from  fees 
established  for  the  same  official  duties  per- 
formed in  another  county.  Such  a  law  would 
not  be  a  law  of  a  general  nature.  Involvine 
the  constitutional  necessity  of  uniform  oper- 
ation, but  It  would  be  a  special  law  upon  a 
general  subject;  and  at  an  early  palod  in 
our  Judicial  history  the  omstltntlonaUty  of 
such  a  law  was  unhesitatingly  sustained  by 
this  court  Ryan  v.  Johnson,  6  CaL  86.'  The 
case  of  Miller  v.  Klster,  68  Gal.  142  Pae. 
818}  has  no  application  to  the  case  at  bar,  as 
It  was  decided  under  the  new  Constltnticm 
ot  California,  whidi  exiffesaly  prohibits  tbe 
Leglsdature  from  paasing  local  or  spedal  laws 
'affecting  the  fees  or  salary  of  any  offioor.* " 

In  the  cue  of  Comstoft  M.  A  H.  Co.  t. 
Allen,  21  Xev.  826,  880,  81  Pac.  434,  435,  thla 
court,  by  BUcelow,  J.,  said:  "It  is  first  con- 
tended that  this  act  la  unctmstitotlonal,  upon 
the  ground  ttiat  it  Is  special  leglalattom,  ap- 
idlcable  <»ily  to  Ormsby  county,  and,  as  audi. 
In  oimflict  with  section  20  of  artlide  4  of 
Gmstitution  as  it  stood  prior  to  the  amend- 
ment  adopted  in  1888.  It  teoomes  necessary 
to  pass  upon  this  queatltm,  benuse  that  act 
allows  larger  fees  for  these  services  than 
are  allowed  by  the*  general  statutes,  which, 
if  this  act  is  nnconstitntlonal,  would  govern 
their  amount  If  the  statute  was  in  con- 
flict with  the  Constitution  as  it  stood  at  the 
time  of  the  passage  of  the  law,  tbe  snbse- 
qnmt  diange  In  the  Oonstitntlmi  authorizing 
such  I^lslatlon  would  not  validate  it  State 
V.  Tufly,  20  Nev.  427  [22  Pae.  1064,  18  Am. 
St-  Kep.  374].  We  are  of  the  opinion,  how- 
ever,  that  In  the  ease  of  State  Fosus,  19 
Nev.  247  [9  Pac.  128]  the  qoestltm  of  tbe  con- 
stltotlMialit3r  of  sudi  a  statute  was  settled 
advosely  to  the  appellant  and,  aa  tbe  reaaon- 
bag  of  the  case  seems  dear  and  satlBfactory, 
we  see  no  grounds  for  refusing  to  follow  it 
here."  See,  also,  Steto  v.  Spinnw,  22  Ner. 
218,  37  Pac.  887. 

We  are  unable  to  see  any  force  in  Ihe  con- 
tention that  this  act  (1883)  la  violative  of  sec- 
tion 1.  art  14,  of  the  amendments  to  the  fed- 
eral Constttotion.  Tbe  law  operates  alike  on 
all  persona  similarly  situated,  and  hutce  It 
cannot  be  said  to  d^iy  to  any  dtlsen  th« 
equal  protection  of  the  law  or  abridge  Uie 
privileges  or  Immuhities  thereto  within  the 
purview  of  this  section  of  the  Constltnti<»). 
Walston  V.  Nevin,  128  U.  B..  678,  9  Sup.  Ct. 
102,  32  L.  Ed.  644;  Barbler  v.  Connolly,  113 
U.  S.  27,  6  Sup.  Ct  857,  28  L.  Ed.  923 ;  Hayes 
V.  State,  120  U.  S.  68,  7  Sup.  Ct  850,  80  I* 
Ed.  67S;  Cook  T.  State,  90  "Sean.  407,  16  fiL 
W.  471.  18  L.  R.  A.  188.  Similar  stetutee 
exist  In  many  stetes,  and  we  are  not  aware 
of  their  ever  having  bem  suecsssfoUy  atta^ 
ed  on  this  ground.  It  is  our  conelinAoB  that 
the  act  of  188S,  supra.  Is  conaUtntl<mal,  and. 
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u  the  raqxmdsiit  mi  aHowed  hla  ftM  in  tc- 

cordanoe  wltb  Its  prorlBiDiu,  it  fbUows  that 
be  18  not  entitled  to  reoorer  in  tbe  action. 

It  vae  contended  connatf  for  appellant 
that,  aa  the  respondent  accepted  and  waa 
paid  the  allowance  npon  his  claims  made  by 
tbe  connty  commlarionen,  be  is  not  entitled 
to  sne  for  ttie  amount  disallowed.  Aa  this 
cont^tl<m  Is  raised  for  the  first  time  upon 
the  appeal,  and  there  Is  a  question  of  Its 
walrer  under  the  stlpnlation,  we  hare  not 
gtrea  It  any  eon^derBtt<m. 

The  Indgmnt  Is  rerersed,  and  the  cause 
remanded. 

SWBEa^BY  and  TALBOT,  JJ.,  concur. 


STATE  T.  BEES. 
(Si^reme  Gout  of  Montana.   March  S,  19ia) 

1.  iHDicnanr  aitd  InmBUATioM  (I  182*)  — 

AIXKOATIOIIS  —  ^EVEBAI.  OmNBES  — BLEO- 
TIOR. 

Tbe  information  alleged  that  accused  as- 
malted  another,  violently  tiU«w  her  to  the 
groiind,  and  othenrlae  assaulted  her  notil  she 
became  unconeciouB  and  then  permitted  her  to 
lie  exposed  to  Inclement  weather,  and  neglect- 
ed and  refused  to  provide  her  witb  necessary 
clothing  and  protection,  by  reason  of  which  as- 
sanlt  and  exposure  she  died.  Rer.  Codea,  f 
9147.  requires  tbe  information  to  contain  a 
statement  of  tbe  facts  constltutiQR  the  offense  in 
otdinarj  language,  so  as  to  enable  one  of  com- 
mon noderBtandfny  to  know  wliat  was  intended. 
Beld,  that  tbe  only  offense  diarged  was  mur< 
der,  80  that  the  state  was  not  bound  to  elect 
whether  it  would  proceed  on  the  theory  of  as- 
aaalt  or  of  exposure  or  of  both,  any  surplusage 
therein  not  prejadieing  accused. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  425-453;  Dec 
Dig.  S  132.«] 

2.  HoMCiDE  (I  18*)  —  Offenses  —  CADSino 
Death  bt  Exposubb. 

If  aecnaed,  after  assaulting  and  beating  a 
wwnan.  willfully  permitted  her  to  lie  exposed 
to  the  inclement  weather  causing  her  death,  be 
would  be  guilty  of  murder:  the  duty  resting 
npon  him  to  care  for  her. after  assanfting  her, 
whether  or  not  tbe  waa  his  wife,  Bo  that  it  was 
immaterial  wheUier  she  was. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  IMg.  Sf  24r^l;  Dec.  Dig.  J  18.*] 

8.  Homicide  (5  338*)— Appeaj>— Habulebs  E»- 

ROR— ADMTBHIOH  op  EVIDENCE. 

In  a  prosecution  for  murder  by  assaulting 
decedent  and  leaving  her  exposed  to  tbe  inclem- 
ent weather  to  die,  accused  was  not  preju- 
diced by  a  ruling  permitting  testimony  that  dece- 
dent was  hii  wife,  wben  that  was  not  alleged 
In  the  infonnation,  where  ths  court  Instructed 
that  the  state  had  not.  shown  any  violation  or 
omission  of  duty  by  accused  to  decedent  so  that 
be  could  not  be  convicted  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  700-718;  Dec.  Dig.  S  338.*I 

4.  Homicide  «  2M*)— PaoSECunoir— Sum- 

CIERCT  OF  BTiDnnm. 

In  a  prosecution  tor  hnaidde  by  assault- 
ing decedent  and  perndttlng  her  to  lie  exposed 
to  the  weather  and  die,  evidence  held  to  sustain 
a  conviction  Cor  second  degree  murder. 

[Bd.  Note.— For  odier  eases,  see  Homldde, 
Dec  Dig.  I  264.*] 


5.  OBnairAz.  Lav  ^  415^— Btidutob— Hsaa- 

SAT. 

Id  a  prosecution  for  the  murder  of  accus- 
ed's wife,  a  witnen  testified  that  decedent  told 
ber  that  accused  had  said  that  a  neighbor  told 
bim  that  a  certain  man  was  seen  about  tbe 
house,  and  that  accused  said  that  be  was  very 
jealous  of  her  anyway,  and  abuaed  ber  because 
she  would  not  admit  that  the  man  was  there; 
that  deced«kt  told  ber  that  accused  was  cruel 
and  an<ry  toward  ber  wben  he  waa  intoxicated, 
and  asked  witness  whether  she  would  stielter 
decedent  on  such  occasions,  and  also  told  wit- 
ness that  accused  bad  threatened  to  kill  her 
several  times,  and  that  be  would  beat  her  cruel- 
ly, and  she  was  afraid  he  would  kill  her.  Held, 
that  the  testimony  was  hearsay  and  incompe- 
tent 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  037-849;  Dec  Dig.  i  415.*] 

6.  OanniTAi.  Law  (S  1166*)— Appeal— Habu- 
X.ESS  Eaaos  —  ABuission  ov  Eviobros  — 

Pbejcdiciai.  Effect. 

In  view  of  the  fact  that  tbe  hearsay  tes- 
timony was  the  only  direct  evidence  tendmg  to 
show  malioe,  with  me  exception  of  another  wit- 
ness'  testimony  as  to  a  threat  by  accoaed  to 
his  wife  made  over  a  year  before  the  killing, 
and  of  the  apparent  hostile  attitude  of  some 
of  tbe  witnesses  toward  accused,  tbe  admis- 
sion of  the  hearsay  testimony  was  prejudicial, 
notwithstanding  a  charge  not  to  consider  it  so 
that  a  verdict  of  second  degree  murder  will  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ii  3137-5143;  Dec.  Dig.  I  1169.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

William  Bees  was  convicted  of  second  de- 
gree murder,  and  from  tbe  Judgment  and  an 
order  denying  a  new  trial  he  ai^eals.  Re- 
versed and  remanded  for  new  trial. 

CUyberg  &  Horsky  and  Olaybe^,  Maloney 
&  O'Flynn,  for  appeUant  Albert  J..Oalai, 
Atty.  Gen.,  and  W.  U  Murphy,  Aaat  Atty. 
Oen.,  for  the  State. 

SMITH,  J.  The  charging  part  of  the  In- 
formation In  this  case  is  thus  summarized  by 
defendanrs  connsd  In  their  brief:  "That  he 
beat,  bruised,  and  assaulted  Sarah  Jteee,  vio- 
lently threw  her  to  the  ground,  pulled  her 
around  by  the  hair  of  her  head  and  other- 
wise committed  grlerous  assanlta  npon  her 
person,  until  she  became  unconscious;  that 
he  then  permitted  her  to  lie  on  the  ground 
exposed  to  the  frost  and  Indemoicy  of  the 
weather,  and  neglected  and  refused  to  pro- 
vide her  with  necessary  clothing,  shelter,  and 
protection,  by  reasm  of  which  assault  and 
exposure  Sarah  Bees  died." 

1.  We  think  the  court  was  correct  in  de- 
dlniog  to  compel  the  state  to  dect  whether 
It  would  proceed  on  the  theory  of  assault 
alone,  or  exposure  alon^  or  both  assault  and 
exposure;  The  statute  commands  (section 
0147,  Bev.  Codes)  that  the  Informatloo  must 
contain  a  statement  of  the  facta  constituting 
the  ott&ise.  In  ordinary  and  condse  language^ 
and  In  such  manner  as  to  oiable  a  perscm  of 
common  understanding  to  know  what  Is  In- 
tended. We  think  the  irieadw  socceeded  ad- 
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mlrably  In  foUowliig  the  Injnnctloii  of  the 
statute.  If  any  of  the  charge  was  surplus- 
age, the  defendant  was  not  prejudiced.  It 
TTonld  be  altogether  too  technical  a  mllng  to 
bold  that  the  state  must  elect  In  such  case. 
There  Is  but  one  charge  In  the  Informatlw— 
that  of  murder. 

2.  The  court  permitted  witnesses  to  testify 
that  Sarah  Sees  was  the  wife  of  defendant 
There  is  no  such  allegation  In  the  Informa- 
tion, and  It  Is  now  Insisted  that  this  Tollng 
was  erroneous,  because  no  duty  to  protect, 
care  for,  or  shelter  her  devolved  upon  him 
unless  such  relation  existed.  It  is  Impos- 
sible to  suppose  that  the  cause  could  have 
been  tried  without  the  fact  being  disclosed ; 
but  however  that  may  be,  we  are  of  opinion 
that  even  if  deceased  ^as  not  defendant's 
wife,  if  be  was  guilty  of  the  assault,  the  le- 
gal duty  rested  upon  him  to  protect,  care 
for,  and  shelter  her  after  that  act  to  the 
same  extent  as  though  she  had  been  his  wife. 
This  court  In  Territory  v.  Manton,  7  Mont. 
162,  14  Pac.  637.  said:  "If  the  defendant 
had,  by  his  own  acts,  subjected  her  to  the 
inclemency  of  the  weather,  there  would  be 
no  doabt  but  that  he  would  be  guilty  of  mur- 
der if  she  had  died  from  the  exposure,  and 
he  bad  so  subjected  her  unlawfully  and  with 
malice  aforethought"  The  court  then  pro- 
ceeded to  hold  that,  the  deceased  being  the 
wife  of  the  accused,  he  was  guilty  of  murder 
"when  he  absolutely  did  nothing"  after  hav- 
ing simply  discovered  her  "exposed  to  the 
unpropIUous  elements."  We  thlnli  the  infor- 
mation Is  good.  Moreover,  the  defepdant 
was  not  prejudiced  by '  the  ruling,  for  the 
reason  that  the  court  afterwards  told  the  Jury 
that  the  state  had  failed  to  sbow  any  viola- 
tion of  duty  on  his  part  or  that  the  death  of 
Sarah  Rees  was  caused  by  any  omission  of 
duty  by  him,  and  therefore  they  could  not 
convict  him  on  the  ground  of  violation  of,  or 
failure  to  perform,  any  duty. 

3.  It  Is  contended  that  the  testimony  Is 
insufficient  to  Justify  the  verdict  It  would 
serve  no  useful  purpose  to  quote  It  all,  or  any 
considerable  portion  of  It.  It  tended  to  show 
that  both  the  defendant  and  deceased  were 
addicted  to  tiie  use  of  Intoxicants,  frequently 
to  excess ;  that  on  the  evening  of  December 
4,  1907,  they  returned  to  their  ranch  In  the 
northern  part  of  Lewis  and  C3ark  county, 
from  the  town  of  Wolf  Creek,  with  a  consid- 
erable quantity  of  whisky.  Both  had  been 
drinking  before  their  arrival.  They  contin- 
ued to  drink  and  carouse  until  the  morning 
of  December  6th,  when  the  defendant  ap- 
peared at  the  house  of  one  of  his  nelgbbors 
with  the  Information  that  his  wife  was  dead. 
He  was  In  a  weakened  condition,  from  ex- 
cessive drinking,  at  the  time,  and  continued 
to  be  ill  and  weak  until  the  arrival  of  the 
coroner,  on  the  second  day  thereafter.  He 
informed  the  neighbors  without  hesitation  of 
the  details  of  the  orgy  at  his  honse,  and  ap- 
peared greatly  affected  by  tbe  death  of  bis 
wife.   None  of  his  actions,  after  discovery 


of  the  body,  tended,  so  far  as  we  can  gather 
from  the  testimony,  to  discredit  his  version 
of  what  had  occurred.  Mrs.  Rees  was  found 
lying  upon  the  bed,  with  her  body  literally 
covered  with  wounds.  Her  hair  was  dishev- 
eled, matted  with  grass  and  dirt,  and  her 
clothing  torn.  The  house  was  in  great  dis- 
order. A  broken  breadboard  was  found  In 
tbe  yard.  The  evidaice  was  entirely  circum- 
stantial. Appar«itly  the  theory  of  the  state 
was,  that  the  defendant  had  beaten  the  de- 
ceased with  the  breadboard,  had  violently 
thrown  her  to  the  ground,  had  kicked  her, 
pulled  her  about  by  the  hair  of  ber  head, 
until  she  became  unconscious  and  then  left 
her  in  this  condition,  lying  upon  the  frozen 
ground,  from  5  o'clock  In  the  afternoon  un- 
til after  9  o'clock  In  the  evening,  when  he 
carried  her  Into  the  house,  laid  her  on  the 
floor  for  a  few  hours,  and  afterwards  placed 
her  upon  the  bed.  Defendant's  story  was 
that  she  was  in  a  dnmken,  maudlin,  and  al- 
most helpless  condition  from  the  morning 
of  December  5th  until  her  death ;  that  she 
fell  repeatedly  upon  sharp  rocks  about  the 
yard,  and  from  the  front  steps  of  the  house, 
and  finally,  late  In  the  afternoon,  passed 
from  his  sigbt  (he  was  lying  upon  the  bed 
helplessly  drunk),  to  a  spot  about  33  feet 
from  tbe  house,  where,  at  9  o'clock  at  night, 
he  discovered  ber  upon  the  ground ;  that  he 
succeeded,  after  much  effort  and  resistance 
on  ber  part,  in  getting  her  Into  tbe  honse, 
but  was  unable  to  get  ber  upon  the  bed. 
About  2  o'.clock  In  the  morning  she  became 
conscious,  spoke  about  a  twttle  of  liquor  in 
her  trunk,  and  asked  for  water.  He  gave 
her  the  water,  placed  her  upon  the  bed  and 
went  to  sleep  by  her  side.  About  6  o'clock 
he  awoke  to  find  her  dead.  The  state  con- 
tended that  some  of  the  wounds  uimu  her 
body  could  not  have  been  caused  by  falling 
as  described  by  the  defendant.  Medical  tes- 
timony was  received  to  the  effect  tbat  they 
might  have  t>een.  ,  Four  witnesses  testified 
that  In  passing  the  house  In  the  fall  of  1906, 
they  heard  Rees  say,  apparently  to  his  wife, 
"You'll  get  the  damndest  beating  yon  ever 
got"  We  think  the  testimony,  while  It  tends 
more  strongly  to  prove  the  crime  of  man- 
slaughter than  that  of  murder,  was  still  sof- 
flcleut  to  warrant  the  Jury  In  finding  the  de- 
fendant guilty  of  murder  In  the  second  de- 
gree, which  th^  did.  If  they  disbelieved 
the  testimony  of  the  defendant,  they  may 
bave  been  of  opinion  that  the  circamatances 
attending  the  killing  showed  an  abaodoned 
and  malignant  heart 

4.  Several  witnesses  testified  for  the  de- 
fendant tbat  be  and  his  wife  appeared  to  be 
a  happy  couple  and  were  a^qiarently  very 
fond  of  each  other.  Mrs,  Frank  Relnig  was 
allowed,  over  defendant's  objection,  to  an- 
swer the  following  question:  "Do  you  know 
the  treatmoit  he  [defendant]  accorded  his 
wife?"  The  answer  was.  In  sutwtance,  tbat 
Mrs.  Rees  had  told  her  that  Rees  had  said 
that  a  neighbor  had  told  him  that  a  certain 
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man  had  tMon  moi  about  her  house,  and 
"Oiat  he  was  very  Jealons  of  her  anTway"; 
that  he  became  very  angry  with  her,  and 
*'had  abased  her  because  she  wouldn't  say 
that  this  man  had  been  there."  Ura.  W.  A. 
Belnig  was  asked  the  fdllowlng  question: 
"Did  you  have  any  conversation  with  Mrs. 
Bees  prior  to  her  death,  shortly  prior  to  her 
death,  in  which  she  asked  you  if  it  would  be 
agreeable  to  yon  for  her  to  come  to  your 
house  In  case  she  felt  that  it  was  necessary 
to  get  away  from  Mr.  Rees?  A.  Yes,  sir.  Q. 
Kow  ^te  what  that  conversation  was?  A. 
(over  objection).  Why,  she  was  telling  me 
about  Mr.  Bees,  about  bis  being  so  cruel  and 
angry  to  her  when  he  was  under  the  influ- 
ence of  liquor,  and  she  asked  me  If  Mr.  Bees 
idiould  get  BO  angry  and  cmel  to  her,  wheth- 
er I  would  shelter  her,  and  I  said,  'Tes.'  Q. 
Ton  may  state  anything  further  with  refer- 
ence to  the  conversation  that  you  Iiad  with 
Mrs.  Bees,  if  there  is  anything,  which  you 
now  recall.  A.  When  Mr.  Bees  took  his  last 
load  of  grain  she  told  mo  that  she  wished 
that  load  of  grain  was  at  Wolf  Cre^  al- 
ready; she  said  she  was  afraid  Mr.  Bees 
would  get  drunk  again.  She  said,  'Don't  tell 
your  husband,  because  if  Mr.  Bees  knew  he 
would  be  angry  with  me.'  "  The  witness  Lola 
Estill  testified,  over  objection:  "I  wanted 
to  feed  the  cat,  and  she  said  she  vras  afraid 
of  Will,  and  I  asked  her  why,  and  she  said 
that  he  bad  threatened  to  kill  her  several 
times.  *  •  •  She  said  that  be  would  beat 
her  cruelly.  Q.  (on  cross-examination).  Well, 
did  she  Just  say  those  four  sentences  at  one 
time,  or  were  th^  said  at  dUferent  times? 
Did  she  say:  'You  shouldn't  feed  the  cat; 
I  am  afraid  of  Will ;  he  has  threatened  to 
kill  me  several  times ;  he  will  beat  me  cruel- 
ly?* A.  No,  sir;  she  didn't  say  that  all  at 
once.  Q.  Well,  now,  let  us  have  what  was 
said  by  you  In  between  times.  A.  Well,  1 
asked  her  why,  she  said,  'Because  Will  threat- 
ened to  kill  her  several  times.*  Q.  Now,  when 
she  got  through  saying  that,  did  she  then  go 
ahead?  What  was  it  she  was  afraid  of?  A. 
She  said  she  was  afraid  of  Will  before  she 
said  she  was  afraid  be  would  kill  her.  Then 
she  continued  after  that  and  said,  'He  has 
threatened  to  kill  me  several  times,  and  he 
will  beat  me  cruelly.'  Those  were  the  two 
reasons  she  gave  for  not  feeding  the  cat 
She  stated,  first,  that  she  was  afraid  of  him; 
second,  that  he  had  threatened  to  kill  her 
several  times ;  and,  last,  that  he  would  beat 
her  cruelly,  and  then  that  she  was  afraid  of 
him."  Mrs.  Sam.  Besette  was  asked  on  cross- 
examination:  "What  was  she  [Mrs.  Bees] 
doing  In  the  kitchen?  A.  I  went  back  In  the 
kitchen  and  talked  to  her,  she  told  me  she 
was  afraid  of  him.  D^endant's  Counsel  : 
Never  mind  what  she  told  you.  We  move  to 
strike  It  out  Ck>urt:  I  can't  strike  it  oat 
after  you  called  for  It  Q.  (on  redirect  ex- 
amination). What  else  did  she  tell  you? 
A.  (over  objection).  She  told  me  she  was 
afraid  of  that  man;  she  says.  'It  Is  so  dis- 


agreeable to  lire  with  blm.*  She  told  me 
that  she  was  afraid  because  he  was  very 
disagreeable  and  quick  tempered.  I  aAed 
her  if  she  cared  to  come  and  stay  with  mew 
She  refused,  and  said  she  thought  It  was  her 
duty  to  stay  with  bim.  She  says  the  same 
morning  he  went  with  a  glass  of  liquor  and 
tried  to  give  ber  some.  Well,  she  took  a 
little  to  please  him,  and  afterwards  he  went 
with  a  glass  full  and  throwed  it  in  her  face 
because  she  refused  and  wouldn't  drink." 

This  testlmcmy  was  hearsay  and  clearly 
incompetent  Indeed,  the  trial  court  recog- 
nised It  as  such  -when,  near  the  close  of  the 
trial,*the  Judge  said  to  counsel  for  the  state: 
"I  was  going  to  say  that  I  am  inclined  to  the 
view  that  all  of  this  testimony  as  to  the 
threats  of  the  defendant,  and  all  the  testi- 
mony showing  fear  on  the  part  of  the  de- 
ceased should  be  stricken  out  of  the  record 
and  disregarded  by  the  Jury  entirely,  unless 
you  can  satisfy  me  that  It  is  competent  I 
Tt'lll  instruct  the  Jury  on  that  point  unless 
you  can  do  so."  The  testimony  was  not 
stricken,  but  the  court  by  appropriate  In- 
struction withdrew  it  from  the  consideration 
of  the  jury  and  instructed  them  to  clear  their 
minds  of  It  and  not  consider  it  In  any  way 
In  arriving  at  a  verdict 

The  defense  claims  that  the  action  of  the 
court  In  directing  the  Jury  to  disregard  the 
testimony  did  not  cure  the  error  and  could 
not  have  resulted  In  eliminating  the  preju* 
dldal  effect  of  the  testimony ;  while  the  At- 
torney General  maintains  that  the  error  was 
cured  by  the  Instruction  given.  No  rigid  rule 
may  be  adopted  that  will  apply  to  all  cases 
of  this  nature.  Bach  case  must  be  decided 
upon  Its  own  reoord.  This  court  recognizee 
the  fact  that  all  causes  cannot  be  tried  In 
a  technically  correct  manner.  Many  ques- 
tion of  law  arise  daring  the  course  of  a  trial 
which  the  trial  Judge  has  not  the  time  or  op- 
portunity to  thorougUy  Investigate  before 
ruling.  He  must  proceed  as  expeditiously  as 
possible.  It  Is  often  the  case  that  the  qnes- 
tiott  presented  Is  very  close  and  difficult  of 
solution,  without  precedent  for  guidance  In 
ruling,  or,  more  often,  having  precedent  In 
numerous  and  respectable  authority,  for  a 
ruling  either  way.  In  such  case  the  Judge 
must  rule  In  accordance  with  his  own  Judg- 
ment Should  he  subsequently  determine 
that  he  has  ruled  erroneously.  It  la  his  duty 
to  correct  the  effect  of  the  ruling.  If  possi- 
ble. Often  this  may  be  done  In  such  manner 
as  to  reoiove  the  [H*ejudice  created  by  the 
evidence  admitted.  The  Judge  who  tried  this 
case  made  every  effort  to  counteract  the  ef- 
fect of  the  Incompetent  testimony.  His  charge 
upon  the  point  was  clear,  explicit,  and  man- 
datory. It  is  for  this  court  to  decide  wheth- 
er It  clearly  had  the  desired  effect  The  Su- 
preme Court  of  Oklahoma,  in  the  case  of 
Drury  v.  Territory,  9  Okl.  398,  60  Pac.  101, 
said:  "It  la  a  generally  accepted  doctrine 
that  error  In  admitting  iUe^l  evidence  may 
be  cured  by  lustructlng  the  Jury  to  dlsr^pard 
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It;  bat  wbetber  BQch  Instnictlon  does  In  fact 
cure  tbe  error  Is  a  question  that  should  be 
detennlned  from  tiie  ctaaractor  of  tbe  Illegal 
erldeDce^  the  extent  of  It,  and  Its  probable 

ect  upon  the  Jury.  The  doctrine  has  been 
annoanoed  that  where  Incompetent  evidence 
la  admitted,  and  afterwards  withdrawn 
the  conrt  and  the  Jury  Instmcted  to  disre- 
gard It,  the  error  of  admitting  It  cannot  be 
complained  of.  On  the  other  hand,  a  num- 
ber of  courts  hold  that  wben  lll^al  or  In- 
competent evidence  of  a  prejudicial  charac- 
ter has  gone  b^re  the  Jury,  the  Injury  Is 
too  deeply  fixed  in  tbdr  mbids  to  be  eradi- 
cated, and  the  error  cannot  be  cured  by  any 
Instmctlon  of  the  court  Neither  of  the  two 
extremes  Is  consistent  with  sound  reason 
and  good  practlcei  To  say  tliat  a  Juror  Is 
never  prejudiced,  and  his  verdict  never  af- 
fected, by  Illegal  or  Incompetent  evidence  Is 
in  conflict  with  human  experience  and  Jndi' 
cial  observation;  while  to  say  that  the  Jury 
are  In  every  case  pr^udloed  by  sudi  evi- 
dence, even  tbough  directed  to  disregard  It, 
Is  to  place  entirely  too  low  an  estimate  upon 
the  intelligence  of  the  Jurors  and  establish  a 
rule  of  practice  which  makes  it  practically 
Impossible  for  a  court  to  try  a  criminal  case 
without  committing  reversible  error.  In  cas- 
es where  Improper  prejudicial  evidence  has 
been  permitted  to  go  to  tbe  Jury  upon  a  wrong 
theory,  or  under  a  mlstalie  of  the  court  aa 
to  the  ^jv,  •  •  *  and  the  evidence  thus 
introduced  Is  of  a  character  to  prejudice  the 
Jurors  against  the  defendant,  and  to  malce  a 
fixed  impression  upon  the  mind,  and  It  Is  not 
reasonably  probable  that  the  verdict  would 
have  been  the  same  had  this  Illegal  evidence 
not  been  Introduced,  we  think  a  new  trial 
should  be  granted."  See,  also,  Barth  v.  State, 
39  a^x.  Or.  R.  381,  46  6.  W.  228,  73  Am.  St 
Bep.  935;  Bullock  v.  State,  65  N.  J.  Law, 
557,  47  Atl.  62,  86  Am.  St.  Rep.  668;  State  v. 
Finch,  71  Kan.  793,  81  Pac.  494;  Dysart  v. 
State,  46  Tex.  Cr.  R.  62,  79  S.  W.  634;  People 
V.  Rgilrlguez,  134  Cal.  140.  66  Pac.  174;  Davis 
V.  State,  85  Miss.  416,  37  South.  1018;  State 
V.  Bateman,  196  Mo.  212,  94  S.  W.  843;  State 
r.  De  Masters,  16  S.  D.  581,  00  N.  W.  852. 

In  this  case  we  have  only  to  determine,  If 
the  testimony  was  incompetent  and  prejudi- 
cial, whether  the  instruction  to  disregard, 
clearly  removed  Its  effect  We  think  there 
can  be  no  question  as  to  the  prejudicial  char- 
acter of  the  testimony  received.  This  testi- 
mony, together  with  that  of  the  witnesses 
who  claim  to  have  heard  defendant's  threat 
to  his  wife,  In  the  fall  of  1906,  supplied  the 
only  element  of  malice  of  whldi  there  Is  any 
direct  evidence.  There  is  ceason  to  believe, 
from  the  apparently  hostile  attitade  of  some 
of  tbe  witnesses  toward  the  defendant  that 
If  the  testimony  withdrawn  from  the  consid- 
eration of  the  Jury  had  not  been  heard  by 
them,  they  might  not  have  given  credit  to 
those  witnesses  who  testified  to  the  direct 


threat  Wlthoat  tbew  thteata  and  the  state- 
ment of  Mrs.  Bees  tiiat  she  was  afraid  of 

him  <m  account  of  Ills  cmelty,  the  Jury  might 
have  concluded  that  the  killing  was  dime  In 
the  beat  ot  passion,  without  malice  or  that 
defendant  was  In  tnch  condition  from  Intox- 
ication that  be  ^as  nnable  to  form  a  crim- 
inal intent  If  the  verdict  had  been  one  of 
manslanght«t  the  reanlt  would  show  that 
ttae  testimony  admitted  was  not  harmful; 
but  the  verdict  of  murder  In  the  second  de- 
gree comprehends  eithw  egress  or  Implied 
malice,  and  we  are  dearly  of  <vlnIon  that 
the  most  reasonable  conclusion  Is  that  the 
Jury  found  express  malice,  basing  tbelr  de- 
terminatlon,  in  part  at  l^t  upon  the  illegal 
testimony.  This  testimony,  in  Itself,  was 
sufficient  to  excite  the  passions  and  preju- 
dices of  an  ordinary  man,  and  we  think  the 
Jury  were  nnable  to  put  it  out  of  tiielr  minds 
and  that  they  probably  considered  it  not> 
withstanding  the  positive  Injunction  of  the 
court  If  they  did,  the  verdict  Is  against 
hiw. 

The  judgment  of  conviction  and  the  order 
denying  a  new  trial  are  reversed,  and  the 
cause  la  remanded  with  directions  to  grant 
a  new  trlaL 

Reversed  and  remanded. 

BBANTLZ,  a  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  V.  CLEMENS. 

(Supreme  Court  of  Montana.    March  2,  1910.) 

1.  Ckiminai,  Law  (5  152*)  —  Limitatiok  or 
Pbosecdtion-^atutobt  Exceptions. 
Rer.  Codes,  |  9029,  proWdhig  an  ezcepticu 
to  the  general  statute  of  limitatioDB  in  case  of 
absence  etc.,  applicable  to  prosecution  for  mis- 
demeanors cannot  be  enlarged  beyond  what  its 
plain  language  imports  ana,  whenever  tbe  ex- 
ception is  invoked,  tlie  ease  must  dearly  Call 
within  it 

[Ed.  Note.— For  other  cases,  see  Crlodnal  Law, 
Cent.  Dig.  {  277 ;  Dec.  Dig.  1 152.*] 

a  Cbihinai.  Law  (i  152*)  —  Liicitation  or 
PRosECUTtoiT— Absbucb  or  ACCUSED  raoM 
State. 

Rev.  Codes,  |  0029.  provldhig:  "If,  when 
the  offense  is  committed,  the  defendant  is  ont 

of  the  state,  the  indictment  may  be  fonnd  or 
an  Information  or  complaint  filed,  within  the 
time  therein  limited,  after  his  coming  within 
the  state,  and  no  time  during  which  defendant 
fs  not  an  inhabitant  ot  or  usually  resident  with- 
in this  state,  Is  part  of  the  limitation" — does  not 
apply  to  a  proBecutlon  for  a  misdemeanor  com- 
mitted within  tbe  state  while  defendant  was  a 
rerident  where  he  afterward  departed  there- 
from. 

lEA.  'Not».— For  other  cases,  see  Grinklnal  Law, 
Cent.  Dig.  I  277;  Dec.  Dig.  |  152.*1 
3.  CaiMiNAL  Law  (8  152*)  —  Ldotation  o» 

Pboskcutioit. 

The  fact  that  one  accused  of  crime  is  ab- 
sent from  the  state  does  not  ecsistitate  any  ex- 
cuse for  delay  in  filing  an  iDformatlon  si^inat 
him. 

[Ed.  Note.— For  other  csae%  see  Grtmlnal  T^iw, 
Dec.  Dig.  I  162.*] 
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Appeal  from  District  Coort.  Lewis  and 
dark  Oonntr;  J.  M.  Clements,  Judge. 

W.  a  cnemeiiB  waa  informed  agaliut  tor 
a  mlademeanor,  and.  tram  a  Jadj^ent  dis- 
mimthnf  tbe  lnformatl<A  demurrer,  tbe 
State  appeala.  AflBnned. 

Albert  J.  Galen,  Atty.  Gen.,  and  W.  L.  Mnr- 
phy,  Aiat  Atty.  Gen.,  for  tlie  State.  O.  A. 
Spanldlng,  for  respondent 

HOIXOWAY.  J.  On  June  29,  1908,  an  In- 
formation was  filed  in  tbe  district  conrt  of 
Lewis  and  Clark  connty  charging  tbat  tbe 
defendant  In  said  connty  committed  a  mlede- 
meanor  on  the  lOtb  day  of  August,  1906.  To 
this  information  the  defendant  Interposed  a 
demurrer,  .which  waa  sustained,  and,  tbe  state 
having  declined  to  plead  further,  judgment 
was  rendered  and  entered  dismissing  the  in- 
formation and  discharging  the  defendant 
From  tbat  Judgment  tbe  state  appealed. 

In  the  trial  ooart  It  was  urged  that  the 
cause  of  action  against  the  defendant  was 
barred  1^  the  statute  of  limitations  at  the 
time  tbe  information  was  filed,  and,  If  tbat 
contention  be  upheld  now,  a  dlscosdon  of  tbe 
other  qnestionB  snntested  on  this  amwal  would 
be  useless. 

It  appears  tbat  more  than  one  year  and 
ten  months  elapeed  between  tbe  date  upon 
TThlcb  it  Is  alleged  the  ofCense  was  commit- 
ted, and  tbe  date  upoa  which  tbe  information 
was  filed.  Section  9028.  Ber.  Codes,  provides: 
"An  indictment  for  any  misdemeanor  must 
be  found,  or  an  Information  filed  or  complaint 
made,  within  one  year  after  Its  commission." 
In  an  attempt  to  avoid  the  effect  of  the  a> 
parent  bar  of  this  section,  the  Information, 
after  setting  forth  the  facts  constituting  the 
offense,  continues:  "That  on  or  about  said 
IDtb  day  of  August  1900,  tbe  defendant  as 
aforesaid  departed  from  tbe  state  of  Mon- 
tana, and  ever  since  said  time  tbe  said  de- 
fendant has  lived  and  had  bis  residence  with- 
out the  state  of  Montana."  Tbe  Attorney 
General  Insists  that  this  allegation  brings  the 
case  within  tbe  exceptlcm  to  tbe  rule  stated 
In  section  90S8,  above.  The  exception  Is 
found  In  tbe  next  section,  which  reads  as 
follows:  "Sec.  9029.  If.  whcsi  the  offense  is 
committed,  tbe  defendant  is  out  of  tbe  state, 
the  indictment  may  be  found  or  an  informa- 
tion or  complaint  filed,  within  the  time  here- 
in limited,  after  bis  coming  within  the  state, 
and  no  time  during  which  tbe  defendant  Is 
not  an  inhabitant  of,  or  usually  resident  wltb- 
In  this  state,  is  part  of  the  limitation."  Since 
It  appears  from  tbe  Information  tbat  the  de- 
fendant was  within  this  state  at  tbe  time  the 
offense  Is  alleged  to  have  been  committed, 
ttie  case  does  not  fall  within  the  exception 
noted  in  ttie  first  part  of  section  9029.  But  It 
Is  Insisted  that  the  language,  "and  no  time 
during  which  the  defendant  Is  not  an  inhabi- 
tant of,  or' usually  resident  within  this  state, 
la  a  part  of  the  limitation."  is  applicable  to 
tbe  caw  ot  ont  irho  oommita  a  crime  while 
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within  this  state  and  afterwards  departs 
therefrom;  and  upon  tbe  application  of  these 
words  hinges  the  decision  in  this  Instance. 

Section  902S,  above.  Is  a  general  statute  of 
limitations,  applicable  to  misdemeauws;  and 
It  Is  an  elementary  role  of  statutory  ocm- 
structiott  that  an  exception  to  such  a  statute 
cannot  be  enlarged  beyond  what  Its  plain 
language  Imports,  and  that  whenever  tbe  ex. 
ceptlon  is  Invoked,  the  case  made  must  clear- 
ly and  unequivocally  fall  within  it  Wood  on 
Umltatlons  (3d  Ed.)  {  292,  and  note.  Tbe 
author  Just  cited,  after  a  very  thorough  re- 
view of  the  authorities,  says:  "It  may  be 
safely  said  that  the  courts  have  no  authority 
to  make  any  exceptions  in  favor  of  the  par- 
ty, to  protect  him  from  the  consequences  of 
the  statute,  unless  ttiey  come  dearly  wltbln 
tbe  letter  of  the  saving  clauses  therein  otm- 
talned,  and  that  the  exercise  of  any  such  ait 
tborlty  by  the  courts  Is  a  usurpation  of  legis- 
lative powers  by  It  wblcb  is  wholly  unwar- 
ranted, and  which  courts  should  neyer  resort 
to.  By  nia^rfng  the  exceptions  which  exist  in 
the  statute  the  Legislature  has  exercised  its 
prerogative  power,  and  the  fact  tbat  no  oth- 
ers were  made  d^rly  Indicates  that  It  Intend- 
ed that  no  others  should  exist,  and  the  courte 
have  no  power  to  add  any,  however  nmcb  the 
ends  of  justice  In  a  partlcnlar  case  may  de- 
mand it" 

To  what  class  of  offenders,  then,  do  tbe 
words  quoted  above  from  section  9029,  "and 
no  time  during  which 'the  defendant  is  not 
an  Inhabitant  or  usually  resident  within 
this  state,  is  part  of  the  lUnlUtion."  apply? 
If  these  words  are  to  be  given  general  appli- 
cation, so  as  to  Include  one  who  was  vrithln 
the  state  at  the  time  the  offense  ms  commit- 
ted, but  subsequently  left  tbe  stete,  then  the 
first  part  of  section  9029  la  meaningless:  for 
these  latter  words  would  apply  equally  to  one 
who  was  not  within  tbe  state  when  tbe  crime 
was  committed.  But  the  courts  are  not  at 
liberty  to  thus  construe,  out  of  a  statute  as 
meaningless,  provlslims  wblcb  appear  per- 
fectly plain.  The  general  rule  of  interpreta- 
tion is  given  In  6  Current  Law,  1538,  as  fol- 
lows: *^ta  order  tbat  tiie  true  meaning  of  the 
Legislature  may  be  determined  and  carried 
out  every  word,  phrase,  term  and  provision 
of  an  act  must  be  considered,  and  none  should 
be  considered  as  unmeaning  if  a  construction 
can  be  found  which  will  give  it  effect" 

We  think  that  tbe  concluding  words  of  sec- 
tion 9029,  quoted  above,  are  to  be  read  wltta 
reference  to  tbe  subject  treated  In  the  sec- 
tion,  and  tbat  they  apidy  only  to  a  defendant 
who  was  not  within  the  state  when  the  crime 
witb  which  he  is  charged  wa?  committed,  .and 
that  they  do  not  have  any  reference  to  a  de- 
fendant who  commits  a  crime  while  within 
this  state,  and  afterwards  leaves  the  state. 
Our  conclusion  in  this  particular  is  fortified 
by  a  consideration  of  tiie  statute  of  limlte- 
tlons  applicable  In  civil  actioiw.  Section  6438 
of  the  Revised  Codes  provldee:  "If  when  the 
cauw  <tf  acUn  aecnsB  agalut  a  person,  he 
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Is  oat  of  the  state,  the  action  may  be  com- 
menced wltbin  the  term  herein  limited  after 
his  return  to  the  state,  and  if  after  the  cause 
of  action  aocniea,  he  depart*  from  the  atate, 
the  time  of  his  absence  Is  no  part  of  the  time 
limited  for  the  commencement  of  the  ac- 
tion." (Italics  onrs.)  If  section  9029  was  in- 
tended to  apply  to  a  d^endant  who  leaves  the 
state  after  committing  a  crime,  apt  terms, 
such  as  are.  Italicized  above,  would  have  been 
employed.  The  legislators  did  not  experience 
any  difficulty  In  forcefully  expressing  their 
meaning  upon  the  subject  as  it  applies  to  civ- 
il actions,  and  we  cannot  assume  that  they 
meant  that  the  same  rule  should  be  In  force 
In  criminal  cases,  but  were  unable  to  say  so. 
To  give  to  secUon  9029  a  meaning  that  would 
make  It  apply  to  the  defendant  In  the  present 
case  would  be  to  Interpolate  Into  that  section 
the  words  In  section  6458  In  Italics  above,  or 
equivalent  words,  and  this  we  are  not  at  lib- 
erty to  do. 

One  ground  of  defendant's  demurrer  to  the 
Information  properly  raised  the  question  of 
the  bar  of  the  statute  of  limitations  (subdivi- 
sion 5,  S  9200,  Rev.  Codes;  People  v.  Ayhens, 
85  Cal.  86.  24  Pac.  635).  and  upon  that  ground 
of  the  demurrer  alone  the  district  court's  rul- 
ing was  fully  justified.  The  mere  fact  that 
a  defendant  Is  absent  from  the  state  does  not 
constitute  any  Juatlflcatlon  or  excuse  for  de- 
lay In  filing  en  Information  against  blm,  par- 
ticularly in  view  of  our  very  liberal  rules  ap- 
plicable In  extradition  proceedings. 

We  do  not  find  any  error  In  the  record. 
The  Judgment  Is  affirmed. 

Affirmed. 

BRANTLT,  C  X,  and  SMITH,  J.«  concur. 


LANE  et  al.  t.  LANS  POTTER  LUMBER 

CO.,  Umited,  et  aL 
(Snpreme  Orart  of  Montana.    March  2.  1910.) 

1.  Logs  aro  Loooiita  (f  28*)— LiiNS— Pbo- 

CEEDINOS  TO  OBTAIN. 

Rev.  Codes.  S  5819,  giving  a  lien  to  every 
pereon  performing  labor  opon,  or  assisting  In 
obtaining  or  secnring,  logs,  etc,  at  the  instance 
of  the  owner  or  his  agent,  creates  a  new  right, 
so  that  the  conditioDB  prescribed  thereby  must 
be  strictly  followed  in  order  to  create  a  lien. 

(Ed.  Note.— For  other  cases,  see  Ixot  and 
Logging,  Cent.  Dig.  SS  72-74;  Dec.  Dig-l  28.*] 

2.  Loos  AND  LooaiRO  (f  28*)— LiKHs—Pao- 
cBDuros— SumoiBNOT  or  BvusircB— Eh- 

FLOTHENT— AOBITGT. 

In  proceedings  to  establish  a  )ien  for  labor 
performed  in  getting  out  logs,  etc.,  evidence  held 
not  to  show  that  the  person  who  employed  plain- 
tiffs was  the  agent  of  d^endant  coiporatfon  in 
employing  them,  but  an  Independent  contractor. 

lEd.  Note.— For  other  cases,  see  Logs  and 
Logghig.  Dec  Dig.  {  28.*] 

3.  I.OOS  ARn  LoGoiira  (I  27*)— Right  to 
Lien— CoHi^CT  or  Bhplotkert— Ehplot- 

MERT  BT  CONTBACrOH. 

Under  Bev.  Codes,  fl  5819,  giving  a  lien 
to  every  person  performing  labor  opon,  or  as- 
sisting in  obtaining,  logs,  at  the  Instance  of  the 


owner  or  his  agents,  (me  employed  by  an  inde- 
pendent contractor  who  was  not  the  owner's 
agent  for  any  purpose  is  not  entitled  to  a  Uen. 

[Ed.  Note^For  other  cases,  see  Lon  and 
Logging,  Cent.  Dig.  U  67-71 :  Dec.  Di«.T27.»J 

AiH>eal  from  IMstrict  Gonrt,  Sanden  Coon- 
ty;  Henry  L.  l^w^  Judge. 

ActlOQ  by  Lane  and  others  agatawt 
the  Lasa  Potter  Lumber  Company,  Limited, 
and  another.  From  a  Judgmoit  for  ^aln- 
tUEs  and  an  order  denying  a  new  trial,  de- 
f«idant  named  appeals.  Reversed  and  re- 
manded for  further  proceedings. 

James  A.  Walsh,  for  ai^Uant  Hail  & 
Patterson,  for  respondttits. 

BRANTLY,  O.  J.  This  action  waa  brought 
by  the  plaintiff  Nell  I^ne  and  46  others  to 
recover  amounts  alleged  to  be  due  them,  re- 
spectively, for  services  rendered  to  the  de- 
fendants at  their  special  Instance  and  re- 
quest in  "cutting,  manufacturing,  obtaining, 
securing,  skidding,  and  haiilln^  1,200.000 
feet  of  logs,  and  to  establish  and  enforce 
liens  upon  the  logs  for  the  amounts  claimed. 
In  addition  to  the  facts  necessary  to  be 
stated  to  warrant  recovery,  the  complaint 
alleges  that  the  st^s  required  by  the  stat- 
ute as  to  notice  to  secure  liens  had  been  tali- 
en.  The  answer  of  the  defendant  McGlll 
admits  that  the  amounts  claimed  are  doe 
and  payable  as  alleged.  The  defendant  cor- 
poration, while  asserting  that  it  Is  the  own- 
er of  the  logs,  denies  generally  and  specifical- 
ly all  the  material  all^ations  In  the  com- 
plaint The  court  found  for  the  plainttfrs, 
and  rendered  and  caused  to  be  entered  a 
judgment  declaring  the  amount  each  was  en- 
titled to  recover,  with  interest  and  costs,  in- 
cluding attorney's  fees,  and  alrecting  the 
logs  to  be  sold  to  satisfy  the  JudgmraL 
From  this  Judgm^t  and  an  order  denying  a 
new  trial,  the  dtf endant  corporatim  has  ap- 
pealed. 

The  Int^rily  of  the  Judgment  la  assailed 
on  the  ground  that  the  act  of  the  Legisla- 
ture creating  liens  of  the  class  sought  to  be 
established  In  this  action  (Sess.  Laws  1899, 
p.  126;  Rev.  Codes,  li  6819-5836)  la  Invalid, 
in  that  it  contains  more  than  one  subject, 
in  that  Its  title  is  ambiguous  and  uncertain, 
and  in  that  in  providing  that  an  attom^'s 
fee  may  be  recovered  as  a  part  of  the  costs 
in  favor  of  the  lienor  It  is  In  violation  of 
section  6.  art  3,  State  Const,  and  section  1 
of  the  fourteenth  amendment  to  the  ConsdtQ- 
tlon  of  the  United  States.  It  Is  also  assailed 
on  the  ground  that  the  evidence  la  insufH- 
cient  to  establish  liens  In  favor  of  any  of 
the  plaintiffs  The  last  contention  must  be 
sustained.  Since  this  Is  so.  It  will  not  be 
necessary  to  consider  whether  the  legislation 
Is  void  on  constitutional  grounds  or  not 

The  first  section  of  the  act  (Rev.  Codes,  | 
5819)  creates  a  lien  in  favor  of  "every  per- 
son performing  labor  upon,  or,  who  shall  as- 
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Bist  in  obtainfng  or  Becurlng  saw  logs,  piling, 
railroad  ties,  •  •  *  whether  such  work  or 
labor  was  done  at  the  instance  of  the  owner 
of  the  same  or  his  agent"  By  the  second  sec- 
tion (section  5820)  a  lien  is  created  in  favor 
of  "every  person  performing  work  or  labor 
or  assisting  in  manufacturing  saw  logs  and 
other  timber  into  lumber  •  •  •  npon  snch 
lumber  while  the  same  remains  at  the  mill 
where  It  was  manufactured,  •  *  *  wheth- 
er such  work  or  labor  was  done  at  the  In- 
stance of  the  owner  of  such  1<^  or  bla 
agent  or  any  contractor  or  subcontractor  of 
such  ownar."  This  section  defines  the  term 
"lumber"  to  mean  "all  logs  or  other  timber 
sawed  or  spilt  for  use,  including  beams, 
Joists,  planks,  •  •  *  of  whatsoever  na- 
ture or  description  manufactured  from  saw 
logs  or  other  timber."  The  third  section 
(section  5S21)  provides  for  a  lien  in  favor  of 
the  owner  of  the  land  upon  which  the  saw 
logs  or  other  timber  Is  cut  It  is  apparent 
from  a  cursory  examination  of  It  that  this 
legislation  was  enacted  to  create  an  equity 
In  favor  of  three  classes  of  persons,  to  wit: 
(1)  Those  who  are  employed  to  obtain  or  se- 
cure rough  timber  and  transport  it  to  tbe 
mill  for  manufacture;  (2)  those  who  are  em- 
ployed to  assist  In  the  manufacture  of  it  in- 
to lomber  in  any  form;  and  (3)  those  who 
own  the  land  from  which  tbe  timber  is  tak- 
en. The  plaintlfliB  fall  In  the  first  class,  for 
th^  claim  an  equity  by  virtue  of  labor  ex- 
pended in  obtaining  and  securing  saw  logs; 
that  is,  rough  timber.  The  validity  of  the 
judgment  declaring  liens  In  their  favor  must 
therefore  rest  upon  the  answer  to  the  in- 
quiry: What  does  the  evidence  tend  to 
show  as  to  the  character  of  the  work  done 
by  the  plalnticrs,  and  as  to  who  employed 
them  to  do  it? 

The  statute  creates  a  new  right  There- 
fore the  requirements  as  to  the  steps  to  be 
taken  to  secure  It  must  be  strictly  pursued 
(McGlBufiin  V.  Wormser,  28  Mont  177,  72 
Pad  428) ;  and  the  evidence  must  show  that, 
when  tbe  labor  and  services  were  perform- 
ed, the  plaintifT  occupied  the  relation  toward 
tbe  defendant  designated  in  the  statute  out 
of  which  the  right  to  the  lien  arises ;  for  it 
ts  of  no  moment  what  services  are  rendered, 
or  at  whose  Instance  they  are  rendered,  if 
the  evidence  does  not  bring  the  plaintiff 
«learly  within  the  class  of  those  whom  the 
Legislature  intended  to  favor.  While  In 
the  second  section  of  the  act  the  employment 
may  be  by  the  defendant  or  bis  agent,  or 
"any  contractor  or  subcontractor  of  such 
owner,"  in  the  first  section  the  employment 
may  be  only  "by  the  owner  •  •  •  or  his 
agent"  Why  this  distinction  was  made  we 
may  not  stop  to  inquire.  It  may  have  been, 
and  doubtless  was,  the  result  of  oversight  in 
the  person  who  drafted  the  measure.  After 
tbe  claims  involved  In  this  case  arose,  the 
Legislature  amended  tbe  first  section  so  as 
to  render  it  even  broader  than  the  second 
section  in  defining  the  agen^  of  en^loyment 


(Laws  1909,  p.  66} ;  but  that  this  is  so  does 
not  aid  In  the  determination  of  this  case. 
It  merely  confirms  tbe  view  that  tbe  omis- 
sion referred  to  was  tbe  result  of  oversight 
However  this  may  have  been,  the  distinction 
Is  substantial,  and  may  not  be  Ignored.  The 
notice  of  lien  recites  that  the  employment 
was  by  McOlII  and  the  Lane  Potter  Lumber 
Ck)mpany.  The  complaint  alleges  tbe  same, 
except  that  It  mentions  tbe  corporation  by 
its  true  name.  Tbe  evidence  showing  the 
relation  of  the  parties  Is  the  following :  Up- 
on his  examination  In  (Alef,  tbe  defendant 
McGIlI.  a  witness  for  the  plaintiffs,  testified: 
"I  was  logging  for  the  Lane  Potter  Lumber 
Oompany.  Q.  Wbere?  A.  In  November  and 
December  at  Heron,  Mont,  near  Heron, 
Mont,  Sanders  county.  Q.  What  did  you  do 
while  there  with  regard  to  employing  men 
in  or  about  tbe  logging?  A.  I  don't  under- 
stand tbe  question.  Q.  Did  you  employ  men  to 
do  tbe  logging?  Get  out  the  logs?  A.  Tes,  sir. 
Q.  Where  was  the  timber  that  you  were  to 
get  out  and  do  the  logging  upon?  A.  It  be- 
longed to  the  Lane  Potter  Lumber  Company, 
near  Heron.  Q.  Which  way  from  Heron?  A. 
West  of  Heron  about  2^  miles.  Q.  In  what 
county  and  state?  A.  Sanders  county,  Mont. 
Q.  What  was  the  quantity  or  number  of 
acres,  for  instance,  that  you  were  working 
upon  and  getting  out  this  lumber?  A.  I  was 
to  log  off  three  40*8.  Q.  Do  you  know  what 
section  that  was  In?  A.  Section  30.  I  forget 
the  minutes  of  it  Q.  Ton  say  It  was  about 
how  many  miles  west  of  Heron?  A.  About 
2^  miles.  Q.  Did  you  establish  a  camp 
there?  A.  Yes,  sir.  Q.  What  were  you  re- 
quired to  do  yourself  and  the  men  you  em- 
ployed with  regard  to  getting  out  the  lum- 
ber? A.  We  worked  at  It  and  skidded  It, 
and  cut  roads  and  built  camps  In  there 
and  cut  tbe  timber.  Q.  What  were  you  to 
do  with  tbe  lumber?  A.  Put  it  on  the  banks 
of  the  Clark's  Fork  river.  Q.  In  what  shapei 
was  It  to  be  put  there?  A.  Decked  up.  Q. 
In  It^?  A.  In  logs;  yes,  sir.  Q.  They  were 
not  to  be  sawed  Into  lumber?  A.  No,  sir.  Q. 
Did  you  employ  Nell  Lane  to  work  for  you? 
A.  Yes,  sir.  Q.  Have  you  looked  over  the 
complaint  that  was  filed  In  this  case  and  the 
liens  that  were  filed?  A.  I  have  seen  some 
of  the  liens.  Q.  Did  you  see  all  of  them? 
A.  Yes ;  I  saw  all  of  them,  but  I  didn't  read 
all  of  them.  A.  In  what  manner  were  you 
working  for  the  Lane  Potter  Lumber  Com- 
pany? A.  I  had  the  contract  putting  In  these 
logs.  Q.  What  was  your  contract  to  do?  A. 
To  put  In  these  logs,  deliver  these  logs  on 
the  hank  of  the  river  for  so  much  a  thou- 
sand ;  $6  a  thousand.  Q.  Were  the  plaintiffs 
in  this  case  employed  by  you  to  get  out  that 
timber,  in  carrying  out  that  contract  you 
had  with  the  Lane  Potter  people?  A.  I 
don't  ]u8t  understand  tbe  question.  They 
were  working  on  this  timber.  Q.  They  were 
working  for  you  In  carrying  oat  this  con- 
tract? A.  Yes,  sir.  In  carrying  out  this 
ooDtract    Q.  How  many  thousand  feet  of 
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iQgi  or  timber  were  eat  on  this  contract  tiy 
these  plalntUb?  A.  Something  over  1,000,000 
feet— 1,300;00(K  more  or  lees.  Q.  Where  is 
that  timber  at  the  iwesent  time?  A.  At  the 
place  on  the  skids.  Decked  on  skt^  what 
Is  cat  Q.  Near  the  river?  A.  No,  air;  on 
the  ground  where  It  was  cat  Q.  And  yon 
had  a  contract  with  the  Lane  Potter  Lumber 
Company  to  deliver  and  cat  these  logs  at  the 
landing  at  so  much  a  thousand,  and  these 
mea  were  onployed  70a  In  doing  that 
wc^?  A.  Yes.  sir.  Q.  And  It  was  in  cu^ 
ting  these  logs  to  deliver  them  at  the  landing 
under  ^nr  contract  that  th^  performed  the 
work?  A.  Tes,  sir.  Q.  Ton  say  there  Is  a 
million  of  feet  of  logs  up  there?  A.  Tes; 
1,000,000  feet  and  better." 

During  the  coarse  of  the  trial  It  became 
ai^rait  that  there  was  a  variance  betwera 
the  name  at  the  defendant  corporation  as 
stated  In  the  notice  of  lien,  and  that  stated  In 
the  complaint,  the  former  designating  It  as 
■■Lane  Potter  Lumber  CJompany,"  and  th9 
latter  "Lane  Potter  Lumber  Onnpany,  Limit* 
ed."  In  order  to  estop  the  corporation  from 
availing  itself  of  this  tecbnlral  dbjeettm  to 
the  notice  the  plalntlflto  Introduced  In  evl- 
duice  in  rebuttal,  amcmg  others,  the  follow- 
ing letter,  as  tending  to  diow  that  the  com- 
pany did  business  in  the  name  stated  in  the 
notice:  *'CBaric's  Fork,  Idaho,  December  6, 
1907.  Ito  the  Uen  Employed  by  John  HcGIll, 
Logging  Timber  Belonging  to  the  Lane-Potter 
Lbr.  Gd  Ton  are  hereby  notified  that  after 
12  o'dock  noon  on  the  6th  day  of  December, 
1907,  that  we  will  not  be  req;Kmsible  for  the 
payment  of  any  labor  performed  after  the 
above  *dat&  Lane  Potter  Lbr.  Oa.  by  Wm. 
Potter,  Hgr."  Dlsr^rdlng  the  technical 
variance  In  the  name  of  the  corporaUon  thus 
aiqiearlng  betwera  the  allegations  of  the  com- 
philnt  and  the  evidence,  the  evidence  falls 
far  short  ot  showing  that  the  employment  of 
nlalntilb  was  by  this  defendant  either  direct- 
ly or  tlirongh  McOill  as  Its  ageat  If  Mc- 
Gill's  evidence  means  anything  at  an,  his  re- 
lation to  the  corporation  was  that  of  an  In- 
d^mdent  contractor,  and  the  employment 
of  the  wem  vras  by  blm  only.  He  was  to  get 
out  the  If^  and  deliver  them  on  the  river 
bank  for  f 5  per  tbousand  feet  and  be  em- 
ployed  the  plaintlflb.  In  otber  parts  of  his 
testimony  he  states  the  price  per  month  that 
hft-^t  his  codefendant— had  agreed  to  pay 
them.  It  is  not  intimated  by  him  either  In 
the  portion  of  bis  testlmoDy  quoted  above^ 
or  elsewhwe,  that  he  was  authorized  by  the 
company  to  act  for  it  in  any  way.  Nor  is  his 
testimony  aided  by  any  statement  In  the  let- 
ter of  the  corporation  quoted ;  for  It  Is  appar- 
ently addressed,  not  to  the  men  in  the  on* 
ploy  of  the  company,  but  **ta  the  men  em- 
ployed  by  John  McGUl.*'  It  is  true  that  it 
Implies,  perhaps,  that  there  may  be  some 
sort  of  liability  to  plaintiffs  on  tiie  part  of 
the  company  as  goarantw  or  otherwise  for 


wages  earned  up  to  tlie  time  at  whldi  it  wa« 
written.  Yet  in  the  light  of  McOUl's  state- 
ment and  the  fact  that  it  was  addressed  to 
tiie  men  enq>loyed  by  UcGUl  as  Ba<^  tlie 
condnslon  seems  inevitable  that  the  onploy* 
mmt  was  by  HcGlU  ezdnsively.  It  they 
have  ai^  right  against  the  company.  It  la 
upw  some  otber  thetny  than  that  stated  In 
the  complaint  or  lAown  by  the  evldmoft. 

It  is  argued  with  much  plaualbUlty  that 
the  first  sectlmi  ot  the  act  (Bev.  Codes, }  6818) 
is  broad  enou]^  In  ito  terms  to  cover  all  cas- 
es in  which  labor  has  bem  expoided  on  log* 
belonging  to  another.  In  any  event  it  la 
said  that  the  contractor  i»  the  vent  of  the 
owner.  In  support  of  this  contentifm  are 
cited  the  cases  of  Merrigan  Eni^iah,  9 
Ifont  lis,  22  Pac.  4S4,  5  B.  A.  887.  and 
Dulgnan  v.  Uontana  Club,  16  M<mt  188^  40 
Pac.  291  It  must  not  be  overlooked,  however, 
that  these  are  cases  Involving  medianlc^ 
liens,  and  arose  under  a  statute  materially 
different  in  its  xvovislons  from  the  one  un- 
do* consideration  her&  As  amended  from 
time  to  tlm^  tbis  statute  has  been  in  force 
in  this  jurisdiction  since  1872.  Bev.  St  1879^ 
div.  5,  S  820  et  seq.;  Comp.  8t  1887,  dlv.  B, 
i  1370  et  seq.:  Oode  Or.  Proc.  1809,  |  2130 
et  seq. ;  Rev.  Codes,  H  7290-73OL  TtM  his- 
tory of  it  Is  given  In  detail  In  BCerrlgan  v. 
Bogllsh.  It  is  sufflcloit  to  say  of  it  here 
that  it  la  broad  enough  in  ite  terms  to  make 
a  contractor  In  any  degree  the  agent  of  the 
owner  to  the  extent  of  diarglng  his  property 
with  a  lloi  in  favor  of  any  one  who  haa  ex- 
I>ended  labor  upon  It  or  has  furnished  materl- 
al  for  Its  Improvement  In  the  statute  be- 
fore us,  however,  the  use  of  the  words, 
"Whether  such  work  or  labor  was  done  at  the 
instance  of  the  owner  of  the  same  or  his 
agent"  Implies  that  the  employmait  may  be 
made  only  by  the  owner  or  one  employed  by 
him  as  agent  One  who  occupies  toward  the 
owner  merely  the  relation  of  contractor  is 
not  his  agent  for  any  purpose,  unless  by  the 
terms  of  the  contract  authority  Is  given  him 
to  act  aa  such.  As  we  have  shown,  the  evi- 
dence does  not  show  that  McGlll  was  the 
agent  of  the  corporation. 

However  much  we  ml^t  be  disposed  to 
extend  the  terms  of  the  first  section  of  the 
Btatote,  and  in  view  of  the  broad  provisions 
contained  in  the  second  section,  to  hold  that 
the  contractor  Is  the  agent  of  the  person  un- 
der whom  he  holds  the  contract  for  the  pur- 
pose of  fixing  a  Hen  upon  his  prcverty  In 
favor  (rf  tbe  employes  of  the  oontractmr  we 
have  no  power  to  do  so. 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  for  further  iwoceed- 
Ings  not  inconsistent  with  the  views  hwdn 
expressed. 

Beversed  and  remanded. 

SMITH  and  HOUiOWAT,  33^  concox; 


Digitized  by 


Google 


Mont) 


OUEN  T. 


PEREIN& 


•01 


CUBN  T.  PERKIN& 
(Supreme  Court  of  Montana.   Maidk  S,  1910.) 

1.  Appkal  and  Bebob  (I  988*)  —  Pbesdhp- 
TiOHB  — New  Tbial  —  None*  oi  Motiok— : 
Sebvici. 

Id  the  absence  of  an  affidavit  of  service  of 
notice  of  intention  to  move  for  new  trial  in  the 
record,  or  where  the  affidavit  is  defective,  it  will 
be  presumed  on  appeal  that  notTce  was  properly 
served  or  was  waived,  since  It  is  presumed  that 
the  district  court  would  not  otherwise  have  acted 
on  the  motion. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3774;  Dec.  Dig.  i  933.*] 

2.  New  Tbzai,  (I  123*)— Notice  or  Intewtion 
— Waiveb. 

Service  of  notice  of  intention  to  move  for  a 
new  trial  may  be  waived. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  279;  Dec:  Dig.  t  123.*] 

'i.  Appeai.  ard  Ebbob  (H  933*)— FuauifPXZoK 
—Effect  or  Bbbob. 

Where  respondent  on  appeal  from  an  order 
granting  a  new  trial  alleges  a  waiver  of  service 
of  notice  of  Intention  to  move  for  new  trial,  the 
bnrdea  la  vpon  bar  to  ettabUah  it  by  aatiafac- 
tOTj  prooL 

[Ed*  Note.— For  other  naes,  tee  Appeal  and 
Error.  I%c  Dig.  |  933.*1 

Appeal  from  District  Court,  Powell  Coun- 
ty ;  Geo.  B.  Winston,  Judge. 

Action  by  Amelia  Com  against  John  Per- 
kins. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

John  R.  Boarman,  for  ai^Ilant  J.  B. 
Duffy  and  S.  P.  Wilson,  for  respondent 


SMITH,  J.  The  plaintiff  began  this  action 
in  the  district  court  of  Powell  county  for  the 
purpose  of  foreclosing  a  real  estate  mortgage 
securing  the  payment  of  a  note  for  $1,000. 
The  cause  came  on  r^larly  for  trial  before 
the  conrt  sitting  with  a  Jury,  on  the  llth 
day  of  February,  1000.  The  Jury  returoed  a 
▼erdlct  in  favor  of  the  defendants.  Upon 
this  rerdlct  a  Judgment  was  rendered  on  the 
18th  day  of  February,  1909.  Tlie  record  con- 
tains what  purports  to  be  a  notice  of  inten- 
tion to  move  for  a  new  trial,  with  affidavit 
of  service  dated  February  23,  1000,  thereto 
attached.  This  affidavit  of  service  reads  as 
follows:  "S.  P.  Wilson,  being  duly  sworn 
upon  oath,  deposes  and  says  that  he  is  now 
and  was  at  all  the  times  hereinafter  mention- 
ed, over  the  age  of  21  years ;  that  he  is  one 
of  the  attorneys  for  and  of  the  plaintiff  in 
the  above-entitled  action;  that  on  the  23d 
^y  of  February,  1900,  your  affiant  deposited 
In  the  United  States  post  office  situated  in 
the  city  of  Deer  Lodge,  county  of  Powell, 
state  of  Montana,  a  true  copy  of  the  notice 
of  intention  to  move  for  a  new  trial  in  the 
above-entitled  action,  in  an  envelope,  with 
the  postage  thereon  prepaid,  and  that  said 
envelope  containing  the  said  copy  of  said  no- 
tice of  Intention  aforesaid  was  addressed  to 
John  R.  Boarman,  the  attorney  of  record  for 
the  above-named  defendants  to  and  at  his 


post  office  addren  tituated  In  the  Silver  Bow 
Block  on  West  Oranite  street,  in-Qie  dty 
of  Butte^  conntr  of  Bllrer  Bow,  state  of  Men- 
tana;  that  there  la  a  dally  communication 
mail  betwem  the  dty  of  Peer  Lodge, 
county  and  state  aforesaid,  and  the  dty  of 
Butte,  county  and  state  aforesaid.  '8.  P.  Wil- 
son." The  recoil  also  contains  the  follow- 
ing minute  eatej:  ''Friday.  Uila  28tb  day 
of  May,  A.  D.  IWB.  mtle  of  Court  and 
Cause.]  The  motion  of  plaintiff,  Amelia 
Cum,  for  a  new  trial,  heretofore  argued  to 
the  court  and  by  the  court  taken  under  ad- 
vlsemrait,  is  this  day  by  the  court  granted. 
The  defendant  not  being  present  In  court  or 
by  attorney,  an  exception  Is  her^y  allowed 
to  this  order  granting  plaintiff  a  new  trial 
bertin.  [Signed.]  Qeo.  B.  Winston,  Judges" 
The  defendant  has  am>ealed  from  the  order 
granttug  a  new  trial. 

It  Is  contended  by  the  appellant  that  the 
affidavit  of  Mr.  Wilson  falls  to  show  facta 
sufficient  to  warrant  the  district  court  In 
finding  that  the  notice  of  Intwtlon  to  move 
for  a  new  trial  was  served  In  accordance 
with  the  directious  laid  down  In  sections 
7147,  7148,  Rev.  Codes,  whi«b  read  as  fid- 
lows: 

"Sec.  7147.  Service  by  mall  may  be  made, 
wfaa%  the  person  making  the  service,  and  the 
person  on  whom  It  Is  to  be  made,  reside  or 
have  their  offices  In  different  places,  between 
which  there  is  a  regular  communication  by 
mail. 

"Sec.  714&  In  case  of  service  by  mall,  the 
notice  or  other  paper  must  be  deposited  In 
the  post  (^ce,  addressed  to  the  i>erson  on 
whom  It  is  to  be  served,  at  his  office  or  place 
of  residence,  and  postage  paid.  The  service 
is  complete  at  the  time  of  the  deposit,  but  if 
within  a  given  number  of  days  after  such 
service,  a  right  may  be  exerdsed,  or  an  act 
Is  to  be  done  by  the  adverse  party,  the  time 
within  which  such  right  may  be  exercised 
or  act  be  done,  Is  extended  one  day  for  ev- 
ery twenty-five  miles  distance  between  the 
place  of  deposit  and  the  place  of  address. 
The  service  In  any  case  Is  deemed  complete 
at  the  Old  of  forty  days  from  the  date  of 
its  d^Ktsit  in  the  post  office." 

The  specific  objection  to  the  affidavit  is 
that  It  nowhere  appears  therefrom  that  the 
person  making  the  service,  and  the  person 
upon  whom  It  was  to  be  made,  resided  at  or 
had  their  offices  in  different  places.  We  do 
not  find  It  necessary  to  decide  whether  the 
affidavit  of  service  Is  fatally  defective;  the 
members  of  this  court  are  divided  In  opin- 
ion on  the  subject  It  Is  customary  to  set 
out  In  the  affidavit  the  matters  referred  to 
In  section  7147,  as  well  as  those  mentioned 
In  the  succeeding  section,  and  we  shall  as- 
sume that  the  affidavit  Is  defective.  The  fail- 
ure to  set  forth  the  residence  or  place  of  of- 
fice of  the  plaintiffs  attorney  in  the  affidavit 
Is  presumed  to  have  been,  and  probably  was. 
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known  to  tbe  Judge  of  the  district  court 
Nevertheless  be  proceeded  to  hear  the  motion 
for  a  new  trial,  and  afterwards  granted  the 
same.  His  order  In  the  premises  is  presumed 
to  be  correct  It  is  contoided  by  the  appel- 
lant  that  the  presumption  can  be  given  no  ef- 
fect in  this  case,  because,  the  affidavit  of 
service  being  In  the  record  and  being  fatally 
defective  the  respondent  is  precluded  frcan 
contending  that  any  other  or  different  service 
was  made  than  that  disclosed  thereby,  and 
therefore  the  district  court  must  have  as- 
sumed Jurisdiction  of  the  motion  upon  an 
affidavit  which  was  Inmifflclent  to  show  prop- 
er service.  But  the  presumption  of  regular- 
ity attaching  to  every  actim  of  a  court  of 
general  Jurisdiction  Is  far  more  comprehen- 
sive In  its  scope  than  the  argummt  of  coun- 
sel would  Indicate.  In  the  absence  of  this 
affidavit  from  the  record  the  presumption 
would  be  that  notice  was  propwly  served  or 
was  waived.  Why?  Because  it  Is  presumed 
that  the  district  court  would  not  otherwise 
faaTe  acted  on  the  motion.  See  Murray  v. 
Hauser,  21  Hont  120.  S»  Pac.  99.  It  does 
not  afflrmatlTely  appear  that  the  notice  was 
properly  served,  but  we  find  the  court  pro- 
ceeding as  though  it  had  been  either  served 
or  waived.  Service  of  notice  of  intention  to 
move  for  a  new  trial  may  be  waived.  Ken- 
yon-Xoble  Lumber  Go.  v.  School  District,  40 
Ifont  ,  105  Pac.  661.  The  most  common 
methods  of  waiver  are  by  offoing  amend- 
ments to  a  proposed  bill  of  exceptions  with- 
out objection,  or  hy  taking  part  in  the  argu- 
ment of  the  motion  for  a  new  trial  and  con- 
testing the  same  on  the  merits,  without  call- 
ing the  attaition  of  the  court  to  the  defective 
serrloe  of  the  notice.  It  may  also,  of  course, 
be  dime  by  express  stipulation.  In  the  case 
at  bar  we  are  of  opinion  t^t,  In  the  abs«ice 
of  a  showing  that  the  notice  was  not  waived. 
It  is  the  duty  of  this  court  to  Indnlgft  the  pre- 
sumption that  it  was,  In  order  to  uphold  the 
Integrity  of  the  aeder  made  btiow. 

We  know  tbat  we  have  not  the  mtire  rec- 
ord before  us :  It  was  abbreviated  by  permls- 
■ton  of  the  Chief  Justice.  It  Is  not  the  re- 
apcmdsnt  who  is  allying  a  waiver.  If  it  was, 
13i8  burden  would  be  upon  her  to  establish  It 
by  satlsfltctory  proof.  Nord  v.  Boston  & 
Montana  Otm.  C.  A  S.  Mln.  Co.,  33  Mcmt  464, 
84  Pac.  U16,  80  Pac.  647.  But,  the  affidavit 
of  servlGe  being  defective,  the  law,  In  order 
to  uiAu^  the  ordor  of  the  court  below,  in 
the  absmce  ot  any  showing  of  objectltm  on 
the  part  of  Qie  appelant,  presumes  tbat  that 
court  acted  upon  a  recwd  which  disclosed 
the  waiver.  As  the  record  contains  no  In- 
tlmatton  that  the  point  advanced  In  tlbls  court 
was  raised  or  preserved  below,  the  case  is 
dlstlngnlsliable  tnm  the  NokA  Case  and  from 
TreeUtnd  t.  Bdens.  86  Uont  418,  89  Pac  735, 
and  Power  ft  Bro.,  Ltd.,  v.  Turner,  87  Mont 
021,  97  Pac.  950.  It  wlU  be  noticed  that  no 
cta^  Is  made  that  the  necessary  facts  did 


not  exist,  but  only  dat  the  affidavit  failed 
to  show  them.  The  cause  was  tried  In  Pow- 
ell county,  and  the  affidavit  shows  that  the 
post  office  address  of  the  defendant's  attor- 
ney was  Silver  Bow  Block,  on  West  Granite 
street,  In  the  city  of  Butte.  The  objection 
urged  is  extmnely  technical,  and  we  believe 
that  this  court  Is  well  Justified  In  acting  up- 
on the  presumption  that  the  district  court 
ruled  correctly. 

The  ordw  appealed  from  is  affirmed. 

Affirmed. 

BBANTLT.  a  J.,  and  HOLLOWAY.  J., 
concur. 


REYNOLDS  v.  FITZPATBICK,  SherilT,  et  aL 
(Supreme  Court  of  Montana.    March  8,  1910.) 

1.  Appeal  ano  'Ebbob  (|  856*)— Thik  tob  Ap- 
peal—Dibuissal. 

If  an  appeal  from  a  final  Judgment  is  not 
taken  within  one  year  therefrom,  as  required 
Bev.  Oodss,  1  709D.  it  must  be  dlfwilsswl. 
[Ed.  Note^For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  1926,  1927;  Dec.  Dig.  I 
356.*1 

2.  TBOVEB  and  GONVBBSIOH  (I  84*)— PlXAD- 

INO— VaEIANCE. 

AUe^ng  generally  in  a.  count  in  a  com- 
plaint for  conversion  that  plaintiff  was  the 
owner,  in  possession  of,  and  entitled  to  posses- 
Bion  of  the  property  claimed  to  have  been  con- 
verted is  sufficIeDt  to  admit  pnxtf  that  be  at 
the  time  of  converdm  asserted  a  right  thereto 
by  virtue  of  a  verbal  mortgage^  so  that  there 
was  oo  variance. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  ${  207-214;  Dec.  Dig.  I 
34.*] 

3.  Sales  (S  235*)— Bona  Fide  Pubceabkb— 
Notice  Puttino  on  Inquibt. 

Wlien  the  buyer  knows  of  any  fact  suffi- 
cient to  put  him  on  inquiry  as  to  Uie  existence 
of  some  right  or  title  in  conflict  with  that  he 
Is  about  to  purchase,  he  la  presumed  to  have 
inquired  and  ascertained  its  extent,  or  to  have 
been-  guillr  ot  a  degree  of  negligence  equally 
fatal  to  bis  claim  as  a  bona  fide  purdiaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  683;  Dec.  Dig.  S  235.*] 

4.  Sales  (S  235*)— Bona  Fide  Purchasbb— 
Notice  of  Liens  ob  Incuubbances. 

Notice  of  existence  of  Ilena  or  ineambnnces 
on  property  bonght  Is  sufiiclent,  in  absence  of 
explanation,  to  charge  a  buyer  with  notice  of 
any  and  all  liens  or  IncnmbninceB  which  an  In- 
quiry would  disclose,  and  actual  notice  of  a 
particular  Instrument  creatiiig  a  Hen  is  unneee^ 
sary  to  deprive  him  of  tlie  charactor.of  a  bona 
fide  purchaser. 

[Ed.  Note.— For  ottier  cases,  see  Sales,  Ctat. 
Dig.  18  681-685 ;  Dec  Dig.  |  235.*] 

5.  Sales  (8  245*V-Bona  Fide  Pancaaani— 
Question  fob  jttbt. 

Evidence  held  to  present  a  question  for  tli* 
jury  as  to  whether  a  person  was  a  liona  fide 

purchaser  of  mortgaged  property. 

[EVl.  Note.— For  other  cases,  see  Salea^  Cent. 
Dig.  S  703;  Dee,  Dig.  $  M5.*l 

Appeal  from  District  Court  Dew  Lodge 
County;  W.  R.  0.  Stewart  Judg& 
Action  by  J.  B.  B^nolds  against  Jolin 
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Fitxpatrlck  and  another,  u  Sheriff  and  Dfi{>- 
jxtj  Sheriff  of  Deer  Lodge  Coontj.  Vram 
a  judgment  tor  plaintiff,  and  frcHn  an  wder 
denying  a  new  trial,  defendants  appeal.  The 
appeal  from  the  Jndgmoit  la  dismissed,  and 
the  order  is  affirmed. 

lAmb  ft  Walker  and  Frank  OL  Walkw, 
for  ai^llanta.  Bodgers  *  Bodgers;  for  re* 

qMndait. 

HOLLOW  AT,  J.  In  1896  J.  B.  Beynolds 
commenced  this  action  against  John  Fltz- 
patrtck  and  John  Conly.  re^)ectlTeIy  sheriff 
and  deputy  sheriff  of  Dew  Lodge  coun^,  to 
recoT«r  damages  for  Uie  conversion  of  per- 
sonal piopwty.  The  complaint  Is  stated  in 
two  separate  counts.  Issaes  were  Joined, 
and  upon  the  first  trial  the  district  court 
snstalned  a  motion  for  nonsuit  and  entered 
judgment  dismissing  the  action.  Upon  ap- 
peal to  tbi»  court  the  judgment  was  revers- 
ed. Reynolds  t.  Fltzpatrlck,  23  Mont  52, 
S7  Pac.  402.  Upon  a  second  trial  the  plain- 
tiff prevailed ;  but  on  appeal  that  judgment 
was  reversed  for  errors  committed  on  the 
triaL  Beynolds  v.  Fltzpatrlck.  28  Mont.  170, 
72  Pac.  filO.  Beynolds  was  the  original  own- 
W  of  the  goods  lo  controversy.  He  sold 
ttiem  to  Glai%  &  Maddux  and  took  from  the 
pundiasoa  a  chatty  mortgage  to  secure  the 
balance  due  oa  the  purchase  price.  Later 
Hall  succeeded  to  the  lnt«rest  of  Clark  & 
Maddux,  and,  by  agreement  of  all  the  par- 
ties, was  substituted  as  the  debtor  In  the 
place  and  stead  of  Clark  &  Maddux.  On 
the  first  appeal  this  court  held  that  the  «r- 
rangement  between  Hall  and  Reynolds 
amounted  to  Hall  giving  to  Beynolds  a  ver- 
bal mortgage  upm  the  pnverty,  upon  the 
same  terms  and  condltltms  as  thote  contain- 
ed In  Ibe  wrlttoi  mortgage  ftom  Clark  Sc 
Maddux.  When  this  action  was  commenced, 
the  defendants  attempted  to  justify  their 
possession  of  the  property  under  an  attach- 
ment levied  at  the  instance  of  Collins  & 
Oo.,  In  an  action  against  Clark  A  Maddux, 
and  upon  this  last  trial  ColUna  also  sought 
to  show  that  some  tiirae  or  four  days  after 
the  attachment  was  levied,  be  purchased  the 
goods  from  Hall  for  value  without  notice  of 
jdalntur*  outstanding  claim.  For  a  state- 
ment <a  ttw  fiicts  more  In  detail  and  the 
questions  determined,  a  reference  to  the 
former  decisions  In  this  case  will  be  suffi- 
cient. Upon  the  third  trim  the  plaintiff 
again  recovered  jndgmoit,  and  It  Is  from 
that  judgment  and  an  order  denying  defend- 
ants a  new  trial  that  these  appeals  are  now 
proeeeutod.  The  last  judgmmt  was  rendered 
and  entered  on  October  12,  1900.  The  notice 
of  appeal  was  not  given  until  August  8, 1909. 
Section  7000^  Bev.  Codes,  provides  that  an 
anwal  ftom  a  final  judgment  may  be  taken 
within  one  year  aftw  the  entry  of  the  judg- 
ment Since  the  attempted  appeal  was  not 
taken  untB  nearly  three  years  after  the  en- 
ti7  of  tbe  jndgmoktp  the  appeal  from  the 
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judgment  must  be  dlsndased.  Barney  v. 
Bums,  2i  Mont  284,  61  Pac  m  But  aU 
questions  sought  to  be  raised  are  resented 
iip<m  the  appeal  from  the  order  doiylng  a 
new  trial ;  and  up<m  that  aiH;>eal  the  sibi- 
lants urge,  that  there  Is  a  fatal  variance 
betweoi  the  pleading  and  proof;  and  (9  that 
the  eviduce  la  not  suffident  to  sustain  the 

VOTdlCt 

1.  It  is  contended  that  the  pleadings  couot 
upon  the  written  chattel  mortgage,  while 
the  evidence  discloses  that  the  plaintiff  is 
relying  upon  the  verbal  mortgage.  In  the 
first  count  of  the  complaint  the  plaintiff  did 
rely  for  recovery  upon  the  written  mortgage 
executed  and  delivered  by  Clark  &  Maddux 
to  him.  That  mortgage  was  held  to  be  In- 
valid upon  the  first  appeal.  Upon  the  last 
trial  the  plaintiff  relied  upon  the  second 
count  of  his  complaint;  and  while  in  that 
count  reference  la  made  to  the  written  mort- 
gage, it  does  contain  this  general  allegation : 
"Ttiat  at  the  time  of  said  levy,  attachment, 
and  seizure  the  said  J.  B.  ReyDolds,  plaintiff 
herein,  was  the  owner  of,  In  possession  of, 
and  entitled  to  the  possession  of  said  goods 
and  chattels  hweinbefore  described."  Up- 
on the  former  appeal  (23  Mont  52,  57  Pac. 
452>,  this  court  said:  "In  conversion  plain- 
tiff need  go  no  furthw  In  bla  complaint 
than  to  state  his  title  to  the  property  con- 
verted, or  his  right  of  possession,  a  descrip- 
tion of  the  property,  and  a  statement  of  Its 
value,  the  acts  of  the  defendant  which  de- 
prived plaintiff  of  his  property,  and  a  de- 
mand for  judgment  for  the  damages  sustain- 
ed. The  mode  of  alining  the  act  of  conver- 
sion must  d^tend  upon  the  facts  of  the  case. 
It  la  not  necessary  for  the  plaintiff  to  al- 
lege the  details  from  which  his  title,  or 
possession,  or  the  conversion  by  the  defend- 
ant would  follow  as  their  legal  effect.'" 
The  general  rules  relating  to  pleading  and 
proof.  In  an  action  for  conversion,  are  stated 
In  21  Encyclopedia  of  Pleading  ft  Practice 
1068  and  lllS,  as  follows:  "A  declaration 
or  complaint  in  trover  does  not  undertake  to 
notl^  the  defendant  of  the  precise  nature 
of  the  plaintiff's  title  or  what  are  the  evi- 
dences of  it.  Those  are  matters  of  evidence 
merely.  It  is  sufficient  to  allege  merely  that 
at  the  time  of  the  conversion  the  plaintiff 
waa  the  owner  and  entitled  to  the  Immediate 
posMOSlon  of  the  goods.  Such  an  averment 
Is  an  afflrmatioD  of  a  fact,  and  Is  not  open 
to  the  objection  that  It  Is  a  mere  legal  con- 
clusion." 1063.  "General  averments  of  own- 
ership and  right  of  possession  authorize  the 
plaintiff  to  introduce  any  evidence  whatever 
to  show  how  be  became  the  owner  and  oitl- 
tled  to  poBBessi<»i,  and  be  la  not  nstilcted  to 
proof  of  ai^  particular  origin  of  ownership 
or  right  to  possesBl(m.**  1115.  See,  also, 
Conner  v.  Bludwortb,  64  Cal.  635.  13ie  g«ier> 
al  All^tton  of  the  complaint,  thai,  was  suf- 
ficient to  admit  proof  that  plaintiff  asserted 
a  eight  to  the  pnvterty  at  the  time  of  the 
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nsiTenlCHi,  by  Tlrtae  of  Uie  verbal  mortgage 
from  Hall  to  him.  and  there  was  not  any 
variance. 

2.  It  la  earnestly  urged  that  the  erldenee 
discloses  that  OoUlna  was  a  bma  flde  pnr* 
chaser  of  tbe  property  from  Hall,  vltboat 
notice  of  plalntUTs  dalm  nnder  the  rwbal 
mortgage  Bot  tbe  tecord  contains  the  con- 
Tersattons  had  betwe«i  Hall  and  ColUna, 
and  betwem  Reynolds  and  C<d]lnB,  botore 
Collins  pnrcbased.  Reynolds  testified:  "I 
remember  the  occasion  or  tbe  fact  about  this 
property  being  attached  1^^  these  people,  by 
the  defendants.  I  knew  X  V.  CoUlns  at  that 
time.  I  saw  htm  about  the  time  this  prop< 
erty  was  attached.  Q.  Well,  wh^  was  It? 
A.  Bight  after  it  was  attached,  he  went 
down  tbe  street  there,  and  I  told  him  that  I 
bad  a  mortgage  on  It  and  asked  blm  why 
he  did  not  notify  me — he  agreed  to  before. 
Q.  Who  did  yon  tell  that  to?  A.  Mr.  Col- 
Una.  Q.  Now,  was  that  the  same  date  of  the 
attachment  or  another  date?  A.  The  same 
date."  HaU  testified:  "This  [the  attach- 
ment] all  happened  on  Monday  and  I  saw 
Mr.  CoUlna  on  Tuesday,  I  believe;  at  any 
rate  It  was  the  next  day  I  saw  him  to  know 
him.  I  bad  some  conversatlou  with  Mr.  Col- 
lins about  the  property  that  had  been  at- 
tached by  Mr.  Conly  and  which  I  have  here- 
tofore described  In  my  evidence.  I  do  not 
remember  fully  what  that  conversation  was. 
•  *  *  As  regards  what  I  said  to  Mr.  J. 
V.  Collins  about  the  way  Mr.  Reynolds  had 
an  Interest  In  the  fixtures,  I  told  Mr.  Col- 
lins the  same  thing  that  I  told  tbe  sheriff, 
Mr.  Conly.  I  told  him  that  Jack  Beynolds 
had  a  mortgage  on  the  fixtures,  and  I  was 
going  to  pay  it  as  soon  as  I  could.  I  would 
own  tbe  fixtures  myself.  *  *  *  I  think 
the  day  on  which  I  sold  to  Collins  was  Wed- 
nesday; It  was  Wednesday  or  Thursday 
that  same  we^."  And  Collins  testified:  "I 
said  this  attachment  was  levied  on  the  2d 
of  December,  1895.  Either  upon  that  ^y  or 
the  next  day  I  met  Mr.  Reynolds  u[>on  the 
street,  and  Mr.  HaU  was  with  him.  I  had 
a  talk  with  Mr.  Reynolds  at  that  time,  and 
I  said  to  him  that  the  place  was  closed  up, 
and  Mr.  Reynolds  said:  'I  have  a  mortgage 
on  that;'  and  I  said,  *I  don't  think  your 
mortgage  is  any  good ;'  and  he  said,  'Well, 
we'll  see.'  •  •  •  That  was  the  next  day 
after  the  attachment,  If  I  remember  correct- 
ly, which  I  think  I  do.  •  *  •  I  purchas- 
ed on  the  4th." 

It  thus  appears  that,  before  Collins  pur- 
chased from  Hall,  he  had  some  knowledge 
that  Reynolds  claimed  an  Interest  in  the 
property  by  virtue  of  a  chattel  mortgage; 
and  we  think  it  was  for  the  Jury  to  say 
whether,  from  the  information  he  received, 
CoIUdb  was  apprised  of  tbe  claim  asserted 
by  Reynolds,  or  received  such  notice  as 
would  lead  an  honest  man  exercising  ordi- 
nary prudence,  to  make  further  Ingnlry. 


The  rules  governing  a  case  of  this  diaracter 

are  stated  In  2  OoU>ey  <m  Chattd  Mortga' 
ges,  i  608,  as  follows:  "When  a  pordiaser ' 
has  knowledge  of  any  fact  mffldent  to  pat 
him  on  inquiry  as  to  the  ezlstoice  of  aonw 
rig^t  or  Utie  in  conflict  with  that  he  Is 
about  to  pnrdiaa^  be  Is  presumed  to  bare 
made  the  inquiry,  and  ascertained  the  ex* 
tait  of  such  prior  right,  or  to  have  been 
guilty  of  a  ilegree  of  n^Ilgence  equally  ftital 
to  his  claim  to  be  considered  as  a  bcma  flde 
purchaser.  •  •  •  Notice  to  a  pnrdiaser 
of  property  of  the  existence  <^  liens  or  in- 
cumbrances thereon  is  sufficient,  In  the  ab- 
sence of  explanation,  to  charge  blm  with  no- 
tice  of  any  and  all  liens  or  Inoimbrances 
which  an  inquiry  would  have  disclosed.  It 
is  not  necessary.  In  such  a  case,  to  show  ac- 
tual notice  of  the  particular  Instrument  cre- 
atlrs  a  lien,  to  deprive  him  of  the  character 
of  a  bona  flde  purchaser."  Reed  v.  Gannon, 
50  N.  Y.  345. 

Our  conclusion  is  that  the  evidence  was 
sufficient  to  go  to  the  Jury.  The  general 
verdict  In  plalntUTs  favor  is  conclusive 
against  the  defendants.  The  cause  appears 
to  have  been  fully  and  fairly  sutmiltted  to 
tbe  jury  in  the  Instructions  glv^ 

We  do  not  flnd  any  error  in  the  record. 
For  the  reason  that  the  appeal  from  the 
Judgment  was  not  taken  within  the  time 
limited  by  law,  that  appeal  is  dismissed, 
and  the  order  refusing  defendants  a  new 
trial  is  affirmed. 

Affirmed. 

SMITH,  J.,  concOTS.  BRANTLT,  C.  J., 
being  dlsqnallfled,  did  not  hear  the  argn- 
ment,  and  takes  no  part  In  the  foregoing  de- 
dslfm. 


CUMMINGS  V.  REINS  COPPER  CO.  et  al. 
(Bupxeme  Court  of  Montana.  Uardi  8;  1910.) 
L  New  Tkul  (§  123*)— Notice  or  Intention 

TO  Apply— ST>Tim». 

A  notice  by  two  defeDdants  against  whom 
separate  verdicts  had  been  rendered,  which  re- 
cites that  they  intend  separately  to  move  to  set 
aside  the  verdict  and  for  a  oew  trial  on  eroands 
Bpecifled,  notifies  plaintiff  that  each  defendant 
intends  to  move  for  a  new  trial  on  the  groands 
stated,  and  Is  saffictent  within  Rev.  Codes,  f 
6796,  requiring  a  party  Intending  to  move  for 
a  new  trial  to  aerve  a  notice  of  his  Intention  on 
the  adverse  party  stating  tiie  grounds  on  whldi 
the  motion  will  be  made. 

[Ed.  Note.— For.  other  cases,  see  New  Trial, 
Dec.  Dig.  I  m.«] 

2.  ExCEPnoifS,  Bnx  or  ^  25'>-JoiHT  Biu. 

OF  Exceptions. 

Two  or  more  parties  may  present  a  joint 
bill  of  exceptions,  and,  where  it  speaks  the  truth 
as  to  the  matters  on  which  either  party  pro- 
poees  to  rely,  his  right  to  rely  thereon  is  not  im- 
paired  twt^ase  it  Incorporates  matters  that  are 
immaterial  to  hia  case. 

nOd.  Note.--For  other  cases,  see  EteepUons^ 
BiU  ot  Dee.  Dig.  I  25.*] 
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t.  New  Trial  (%  16S*)— Obdbb  DxnriNa  New 

TlIAL— GONBTBUCnON. 

Aa  order  deiiTiiix  a  new  trial  nnut  be  con- 
Btmed  In  the  Uvht  of  the  notice  <d  Intention  to 
more  for  a  new  trlaL 

[Ed.  Note^For  other  caaee,  see  New  Trial, 
Dec  Dlf.  f  1«B.*1 

4.  Afpkai,  AMD  Ebbob  (8  323*)— Pabtieb— Sep- 
ABAiT  Appeal  bt  One  of  two  Copabties. 

Under  Rev.  Codes,  |  7007  et  seq.,  author- 
t^ng  a  paity  is^eTed  to  appeal  in  cases  pre- 
scribed, and  authorizins  an  appeal  from  an  or- 
der grantios  or  refosiog  a  new  trial,  either  of 
two  defendants  jointly  mOTing  for  a  new  trial 
may  appeal  from  the  order  denying  it. 

[Ed.  Note^FoT  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  1798-180S;  Dec.  Dig.  1 
323.*] 

5.  Appeal  and  Ebbob  fl  414*)— Notioe  or  Ap- 
peal—StjPFiciENCT—"ADVEBaE  Pabtt." 

Under  Rer.  Codes,  8  7100,  regairiog  the 
service  of  notice  of  appeal  on  the  adverse  party 
or  his  attorn^,  two  aefendante  represented  hr 
the  same  connMl  who  aitpeal  on  the  same  gronnds 
from  a  Judgment  against  them,  and  from  an  or- 
der refasing  to  set  aside  Terdlcts  against  each, 
need  not  serve  the  notice  of  appeal  on  each  oth- 
er ;  the  words  "adverse  party*'  meaning  parties 
having  an  interest  in  opposing  the  object  sought 
to  be  accomplished  by  toe  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  2137,  2188;  Dec  Dig.  | 
414.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  224-227 ;  vol.  8,  pp.  7567,  7568.] 

6.  Appeal  and  ^bob  ({  802*>--Denial  or 
New  Tbiaz^Review— Recobd. 

The  fact  that  the  notice  of  Intention  to 
move  for  a  new  trial  stated  that  the  motion 
would  be  made  on  affidavits,  bill  of  exceptions, 
and  the  minutes  of  the  court,  did  not  prevent 
the  court,  on  appeal  from  the  order  denyiqg  a 
new  trial  on  biU  of  exceptions  alone,  from  con- 
sidering the  order  on  the  merits  because  the 
movant  could  abandon  the  affidavit*  and  min- 
utes of  the  court 

[Ed.  Note.— For  other  cases,  sss  Appeal  and 
Enor,  Dec.  Dig.  |  802.*]  -^i™ 

7.  Uactbb  and  Servant  ^fi  101,  102*)— Obzj- 
OATiON  or  Masteb— Cau  Re<ivibed. 

An  operator  of  a  mine  must,  for  the  protec- 
tion of  his  servants,  use  such  care  as  would  be 
exercised  by  an  ordinarily  prudent  man  in  the 
same  business,  and  he  must  observe  those  rules 
In  selecting  the  tools  and  appliances  furnished 
to  his  servauts;  but  he  need  not  furnish  the 
best  appliances,  nor  the  safest,  nor  provide  the 
best  method  for  their  operation. 

[Ed.  Note.— For  other  eases,  see  Haster  and 
Servant.  Cent  Dig.  H  180,  171-184,  102;  Dee. 
Dig,  H  101.  i02.n 

&  Havfeb  and  Sebtant  (H  101, 102*)— Obli- 
OATinN  or  Masteb— Appliances. 

Where  an  operator  of  a  mine  selects  an  ap- 
pliance in  general  use  and  reasonably  adapted  to 
the  purpose  for  which  it  is  used,  a  continuance 
of  its  use  does  not  of  itself  indicate  negligence, 
though  tliere  may  be  safer  devices  used  by  others 
to  accomplish  the  same  pnipose,  and  when  an 
appliance  is  not  obviously  dangerous,  but  has 
been  proved  by  long  use  to  be  safe  and  efficient^ 
its  use  may  be  continued. 

[Ed.  Note.— For  other  easea,  see  Blaster  and 
Servant,  Cent  Difc  H  ISBTm-lM,  102;  Dec. 
Dig.  H  101,  102.*T 

0.  Masteb  and  Sebvant  <H  101,  102*)--In- 

JUBY  TO  SBBVAMT— NEOLIQBHCE. 

Where,  In  an  action  for  injuries  to  a  miner 
while  hoisting  timbers  by  means  of  a  rope  add 


block  with  a  pulley,  the  evidence  showed  that  a 
similar  rope  had  been  used  by  the  servants  for 
a  long  time  with  perfect  efficiency  and  safety, 
and  that  while  it  was  not  as  well  adapted  for 
the  worii  as  It  would  have  been  had  It  been  fitted 
with  an  Iron  or  steel  attachment  1^  was  not  ob- 
viously dangerous,  the  operator  was  not  negli- 
gent in  furnishing  a  rope  without  an  Iron  or 
steel  atfiftchment 

[Ed.  Notew— For  other  cases,  see  Haster  and 
Servant  Cent  Dig.  H  185.  171-181,  102;  Dec 
Dig.  H  101,  102.*! 

10.  Masteb  and  Sebvant  (I  233*)— Injitbt  to 

SEBVANT^-GonTBIBUTOBT  NEGLIGENCE. 

Where  a  miner  was  injured  while  hoisting 
timbers  by  means  of  a  rope  and  blodt  with  a 
pulley,  by  a  timber  escaping,  and  the  evidence 
showed  that  the  timber  escaped  because  the  rope 
was  not  properly  tied  by  the  miner,  there  could 
be  no  recovery,  because  the  miner  was  negligent 
and  responsible  for  his  own  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  70i;  Dec  Dig.  |  233.*] 

11.  MaBTEB  and  SEBVANT  ({  120*)— iNJtlBT  TO 

Servant— Cause  or  Accident— Evidence. 
Where  a  miner  was  injured  while  hoisting 
timbers  by  means  of  a  rope  and  block  with  a 
pulley,  by  a  timber  escaping,  and  the  evidence 
showed  that  the  timber  escaped  from  some  un- 
known cause,  the  master  was  not  liable. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  I  120:*] 

12.  Mabieb  and  Sebvant  (S  06*)— Injubt  to 

Servant— Negligence. 

To  hold  a  master  liable  for  Injury  to  a  serv- 
snt  it  is  necessary  not  only  to  show  that  thb 
servant  was  injured  during  the  coarse  of  bis 
employment,  but  that  his  injury  was  proximate- 
ly caused  by  the  negligence  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  167,  IN;  162;  Dec  Dig. 
i  96.*] 

13.  Masteb  ajtd  Sbetaht  (|  120*>— Injitrt  to 
Servant  —  NBSUoxirGB — Pbozxkaxs  Gaum 

of  Injubt. 

Where,  in  an  action  for  injuries  to  a  miner 
while  hoisting  timbers  by  means  of  a  rope  and 
block  with  a  pulley,  by  a  timber  escaptng,  the 
evidence  showed  that  the  rope  was  defective  be- 
cause not  fitted  with  an  Iron  or  steel  attachment 
and  that  the  rope  was  stiff  and  hard  to  tie,  bnt 
that  the  difficulty  was  overcome,  so  that  when 
the  timbers  left  on  their  way  up  they  were  se- 
curely fastened,  the  evidence  failed  to  show  a 
causal  connection  between  the  defect  and  the  in- 
jury, precluding  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  120.*] 

14.  Parties  (J  01*)—Misjoinder— Objections. 
Under  Rev.  Codes,  S  6534,  authorizing  de- 
fendant to  demur  for  misjoinder  of  parties,  the 
defect  of  mis^lnder  of  defendants  can  be  raised 
only  br  special  demurrer  by  the  party  improp- 
erly joined. 

TEd.  Note.— For  other  cases, 
Dig.  i  140;  Dec  Dig.  I 

16.  Pabtibs  (k  01*)— BfiBJoiNDis  or  Defend- 
ants—Objeotiohs-^oirt  DElCtnBBB. 

Where,  In  an  action  for  injuries  to  a  serv- 
ant one  Insuring  the  master  against  liability  for 
damages  for  injuries  to  the  servant  was  made  a 
defendant  with  the  master,  the  objection  of  mis- 
joinder of  defendants  because  Insurer  was  im- 
properly joined  was  not  availaUe  to  the  mas- 
ter, and  a  joint  general  demurrer  for  mi>j<^- 
der  waa  prt^erly  overruled. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dfg.  I  140;  Dec.  Dig.  {  91.*] 


see  Parties,  Cent 
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10.  Master  Aifo  Sbbtaitt  (i  2M*)— Injcbies 

TO  SEBVANIV-PJiBTIXS. 

TTnder  Rev.  CodeiL  |  6216,  proriding  that 
the  proviiioDB  of  the  Code,  ao  far  as  they  are 
aubstaatiallj  the  aame  as  exUting  statutes  or 
the  common  lav,  must  be  construed  as  coutln- 
aatioQs  thereof,  section  S693,  proTiding  that 
one  who  indemnifies  another  against  an  act  to 
be  done  by  the  latter  Is  liable  jointly  with  the 
peraon  indemnified,  is  only  declaratory  of  the 
common  law,  and  one  contncting  to  indemnify 
a  master  for  damages  to  his  servants  Is  not 
jointly  liable  with  ue  master  for  negligent  in- 
jury to  a  servant ;  tlie  nature  of  the  Uability  In 
one  case  being  for  a  tort,  and  of  tiie  other  lla- 
Ulity,  if  any,  being  on  etmtract 

[Ed.  Note.— For  other  ctsea^  m  Master  and 
Serrant,  Dea  Dig.  |  2S4.*] 

17.  EviDENCB  (8  518*)— Opihion  Bvidbncb— 
Aduissibilitt. 

NotwlthaUndlng  Rev.  Codea,  |  7887,  provid- 
ing that  the  opinion  of  a  witness  may  be  given 
on  a  question  of  science,  art,  or  trade,  the  gen- 
eral rule  is  that  a  witness  may  state  facts  only 
when  the  qnestion  to  be  determined  is  the  result 
of  common  experience  of  all  men  of  ordinary 
education,  or  is  to  be  Inferred  from  particular 
facts,  and  an  expert  is  not  competent  to  give  his 
opinion  that  a  rope  wlUiout  a  chain  attachment 
is  an  unsafe  appliance  for  hoisting  timbers  in 
a  mine. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dea  Dig.  i  518.*) 

Appeal  from  District  Coar^  Silver  Bow 
Oounty;  Jeremiah  J.  I^ch,  Judge, 

Action  by  A.  B.  Gummings  against  the 
Reins  Copper  Company  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Jesse  B.  Roote,  Jaa.  H  Murray,  and  A.  C. 
McDanlti,  for  appellants.  John  A.  Smith, 
for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
to  recover  damages  for  personal  Injuries  al- 
leged to  bare  been  suffered  by  plaintiff  dur- 
ing the  course  of  his  emptoyment,  as  a  miner, 
by  the  defendant  Reins  Copper  Company. 
This  defendant  Is  a  Montana  corporation. 
The  other  defendant  Is  a  corporation  organ- 
ized under  the  laws  of  Great  Britain,  with 
its  principal  ofllce  In  the  city  of  London,  and 
Is  doing  business  in  Montana.  For  conven- 
ience they  are  referred  to  hereafter,  respec- 
tively, as  the  "Copper  Company"  and  the 
"London  Company." 

It  is  alleged  In  the  complaint.  In  substance, 
that  on  September  12, 1007,  the  plaintiff  was 
In  the  employment  of  the  defendant  Copper 
Company  in  its  mine  In  Silver  Bow  county; 
that  In  the  prosecution  of  his  worlE  he  was 
required  to  raise  or  hoist  certain  timbers 
from  the  first  floor  of  the  800-foot  level  of 
the  mine  up  to  the  eighth  floor;  that  the  de- 
fendant, in  order  to  enable  him  to  do  this, 
furnished  him  a  chute  or  slide  and  a  rope 
with  bloclc  and  poll^;  that,  the  block  and 
pulley  being  fastened  immediately  over  the 
chute  above  the  eighth  floor,  the  rope  was 
run  through  the  same  so  that  one  end  could 
be  fastened  to  the  timbers  to  be  hoisted, 
while  the  other  reached  down  to  where  the 


plaintiff  stood  below ;  that  after  the  rope  was 
fastened  to  the  timbers  they  were  raised  by 
plaintiff  by  pulling  upon  the  other  end  of 
the  rope  by  hand ;  that  the  chute  was  wet  by 
reason  of  water  dripping  upon  It  from  above; 
that  It  was  unsafe.  In  that  its  sides  were 
not  of  sufficient  height  to  prevent  the  timbers 
from  slipping  out  whai  they  became  loose 
while  being  hoisted;  that  the  rope  was  un- 
safe and  dangerous  because  It  became  stiflf 
by  reason  of  the  wet  condition  of  the  chute, 
and  therefore  could  not  be  properly  fastened 
to  the  timbers  so  as  to  safely  raise  them 
from  one  floor  to  the  other ;  and  that  the  roof 
of  the  floor  where  plaintiff  was  required  to 
stand  was  so  low  that  in  raising  the  timbers 
he  was  compelled  to  stand  near  the  chute, 
and  was  thus  unnecessarily  exposed  to  dan- 
ger of  Injury  by  the  falling  of  any  timber 
which  became  loose  while  being  hoisted.  It 
Is  alleged  that  by  reason  of  the  negligence 
of  the  defendant  Copper  Company  In  falling 
to  provide  reasonably  safe  appliances  with 
which  to  work,  and  a  reasonably  safe  place 
In  which  to  be  while  at  work,  "one  of  said 
timbers,  after  being  raised  a  considerable 
distance  from  said  800-foot  level  up  along 
said  slide  or  chute^  became  loose  and  was 
thrown  and  precipitated  with  great  force  and 
rapidity  down  the  said  slide  or  chute  toward 
the  plaintiff,  and  then  and  there,  and  without 
fault  upon  the  part  of  plaintiff,  struck  him 
upon  his  back,"  eta,  thus  Inflicting  upon  him 
permanent  Injuries.  It  is  allied,  further, 
that  on  May  28,  1907,  the  defendant  London 
Company,  in  consideration  of  certain  premi- 
ums paid  to  It  by  the  defendant  Copper  Com- 
pany, agreed  to  insure  and  indemnify  the  lat- 
ter against  liability  for  damages  for  personal 
injuries  accidentally  suffered  by  any  of  Its 
employ^,  or  for  death  resulting  therefrom, 
while  It  was  engaged  in  mining  or  In  any 
operations  incidental  thereto,  during  the  year 
beginning  on  May  28,  1907,  not  to  exceed  In 
case  of  any  one  person  the  sum  of  $3,000. 
Judgment  la  demanded  against  the  defend- 
ants Jointly  for  the  sum  of  $5,000,  and 
against  the  C<H>per  Company  for  the  addition- 
al sum  of  flO.OOO.  The  defendants  demurred 
to  the  complaint  Jointly,  both  generally  and 
also  upon  the  ground  that  they  were  improp- 
erly joined  in  the  action.  The  demurrer  was 
overrtiled.  The  separate  answers  deny  all 
the  averments  of  fact  furnishing  any  ground 
for  inference  of  n^llgence  on  the  pert  of  the 
Copi)er  Company,  allege  that  plaintiff's  in- 
Jury  was  the  result  of  his  own  negligence; 
and  plead  specially  that  the  danger  was  ot>- 
vlous,  and  that  plaintiff  assumed  the  risk  by 
remaining  In  the  employment  of  the  defend- 
ant Copper  Company. 

On  the  trial  the  Mily  all^tlon  of  neg^U 
gence  on  the  part  of  the  defendant  Copper 
Company  which  plaintiff  sought  to  establish, 
was  that  it  failed  to  furnish  him  a  reason- 
ably safe  and  suitable  appliance  for  use  In 
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hoisting  the  tlmben.  The  contention  was 
that,  loBunnch  as  darisf  Its  use  tbo  rope  be- 
came wet  and  stiff  and  could  not  be  properlr 
tied  to  eeenre  the  timber,  it  could  not  be 
eafely  uBed,  and  hence  that  ttie  defendant 
■hould  have  furnished  an  Iron  or  steel  dialn 
attadimmt  whl<di  would  not  be  affected  by 
the  wet  The  court  submitted  the  case  to 
the  jury  upon  the  Issues  made  as  to  tbto  al- 
legation only.  A  TOrdlct  was  returned  against 
both  defraidants  for  99,000,  and  against  the 
Copper  Gompany  for  an  additional  sum  of 
^000.  Hie  defendants  have  appealed  sep- 
arately from  the  Judgment  entered  thereon 
and  the  order  denying  their  motions  for  a 
new  trial. 

It  Is  argued  by  respondent  that  the  ap- 
peals may  not  be  eitertalned:  (1)  Because, 
defttidants  having  moved  Jointly  for  a  new 
trial,  th^  may  not  be  heard  upon  separate 
appeals  from  the  <a6et  denying  their  mo- 
tion; (2)  because,  having  failed  to  serve 
each  odier  with  notice  of  aK»eal,  they  can- 
not be  heard  upon  ttae  appeal  either  from 
the  order  or  the  Judgment;  and  <?)  because 
the  transcript  la  Insuffldent  to  advlae  tills 
court  as  to  what  matters  were  considered  by 
the  trial  court  In  denying  Che  motion  for  a 
new  trial 

The  assertion  that  defendants  made  a  Joint 
motion  Is  baaed  npon  the  course  adopted  by 
than  in  preparing  It  They  were  represented 
by  the  same  counaeL  Their  notice  of  Inten- 
tioa  recites  that  the  defendants  Cglrlng  their 
names)  "Intend  separately  to  daove  ttie  court 
to  set  aside  the  verdict  herein  •  •  •  and 
grant  a  new  trial,  upon  the  following  grounds 
to  wit"  Presumably  to  avoid  erpeaae,  they 
prepared  a  single  bill  of  axceptlona  bring- 
ing Into  the  record  all  of  the  proceedings 
had  during  the  trial,  showing  the  objections 
and  excepticms  of  defeiUlanta,  boQi  Joint  and 
separate.  It  was  settled  without  objection 
by  plaintiff.  How  the  motions  were  snbmlt- 
ted  does  not  i^^ear.  In  disposing  of  them 
the  court  treated  th«n  as  a  single  JMnt  mo- 
tion, reciting  In  the  ordw:  rrhls  day  the 
defendants*  motion  for  a  new  trial  •  •  * 
Is  •  •  *  denied."  We  do  notthlnkthers 
Is  merit  in  any  of  these  contentions.  ThoniA 
the  notloea  vers  Incraporated  In  the  same 
Iiaper,  they  gave  to  plaintiff  all  the  Informa- 
tion which  the  statute  requires,  to  wit,  that 
each  d^^ndant  Intended  to  move  for  a  new 
trial,  wlUi  a  statement  of  the  groui^  upcm 
which  It  intended  to  rely.  Rev.  Codes,  1 6796>, 
It  cannot  be  said  that  from  sach  a  notice  the 
plaintiff  did  not  understand  that  be  was  re- 
quired to  meet  separate  motions.  Bathke  v. 
Krassln,  78  Minn.  272,  80  N.  W.  960;  Spel- 
ling, Mew  Trial  ft  Appellate  Fro.  1 872. 

nme  Is  no  rule  of  procedure  which  pre- 
vents two  or  mwe  parties  from  presenting  a 
Joint  bin  of  ezc^tlMia.  The  purpose  of  a 
Ull  ot  ezoeptlona  Is  to  bring  Into  the  record 
matters  occurring  during  the  trial,  which 
would  not  otherwise  be  a  part  of  it  In  re 
Dougherty!  Bstate^  84  Mont  338,  88  Fac.  88. 


Sudi  being  the  case,  the  only  obll^tlon  rest- 
ing upon  a  party  who  Inteods  to  rely  upon 
It  is  to  prepare  and  have  it  settled  In  pur- 
suance of  the  provisItHis  of  the  statute  If 
It  qwaha  the  troth  as  to  the  matters  upon 
which  he  purposes  to  rely,  his  right  to  rely 
upon  It  la  not  Impaired  notwithstanding  it 
may  Incorporate  matters  that  are  Immaterial 
to  his  caae.  The  only  Interest  the  advene 
party  baa  In  It  Is  that  it  speak  the  truth  as 
to  the  matters  offered  the  moving  party 
in  support  of  his  motion.  We  think  the  or- 
der of  ttae  court  denying  defendants'  motions 
must  be  construed  in  the  light  of  the  notice 
by  whldi  the  pracee<Ungs  were  initiated. 

Bven  if  the  def&idants  had  moved  J(dntly, 
tfther  had  a  right  to  prosecnte  Its  appeal 
txom  the  order  defying  this  motl<m.  The  pro- 
vlalw  of  the  statute  is:  "A  parly  agi^ieved 
may  appeal  in  the  cases  prescribed  In  this 
tltl&"  Rev.  Codes,  |  70^.  Among  the  ap- 
pealable Judgments  and  orders  enumerated  In 
ttae  following  section  Is  "an  order  granting  or 
reusing  a  new  trial."  If  the  contmtimi  of 
counsel  should  be  sustained,  the  right  to  ap- 
peal In  any  case  would  be  made  to  dqtend, 
not  upcm  the  statute^  bnt  npon  the  accident 
that  the  appealing  party  had  been  associated 
as  plaintiff  or  defendairt  with  another  party, 
and  the  ability  or  disposition  of  sndi  other 
party  to  prosecute  his  appeaL 

Not  do  we  think  that  ttae  right  of  defend- 
ants  to  be  heard  Is  Impaired  In  any  way  by 
the  fact  fiiat  they  did  not  serve  their  notices 
of  appeal  npon  each  other.  The  stetute  (Bev, 
Godes,  1 7100)  requires  the  notice  to  be  served 
on  the  adverse  party  or  hia  attorn^.  The 
eq^rasslon  "adverse  party**  is  held  to  include 
all  parties  who  have  an  interest  in  oivosing 
the  object  sought  to  be  acconqillshed  by  the 
appeal.  T.  C  Fowor  &  Bro.  v.  Muxphy,  128 
Mont  887,  68  Fac.  411.  Here  both  parties 
are  and  were,  during  the  trial  and  other  ^o- 
ceedlngs  in  the  district  court  represented  bf 
the  same  counsel.  To  sustain  Uie  contoition 
of  coonsti  would  exact  the  absnrd  require- 
ment that  an  attorney,  representing  different 
parties,  should.  In  order  to  make  their  re- 
spective appeahi  effective,  serve  npon  himself, 
on  behalf  of  each  of  his  clients,  ctvles  of  the 
notices  which  he  himself  had  prqured  for 
them.  The  purpose  of  the  notice  is  to  brU« 
before  the  appellate  court  all  the  parties  who 
have  the  right  and  nwy  wish  to  oppose  the 
contmdonB  made  by  the  appellant  Here 
neltlier  of  the  defoidante  occupies  a  poaltlon 
adverse  to  its  oodefendant  The  record  shows 
ttaat  th«y  assail  the  Judgment  upon  the  same 
grounds.  Whether  any  of  these  grounds  Is 
available  to  both  d^ndanta  or  not  la  a  ques- 
tion that  may  be  uamlned  only  upcm  rttch- 
Ing  the  merita  of  the  appeal. 

In  the  notice  of  Intention  the  plaintiff  was 
Informed  that  the  motion  would  be  made  up- 
on affldavits,  a  bUl  of  exceptions,  and  the 
minutes  of  the  court  Counsel  cmtend  that 
since  no  affidavits  are  found  in  ttae  transcript, 
lun  a  statement  ot  the  case  formally  settled 
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as  the  minatefl  of  the  conrt,  this  court  caimot 
safely  coDsIder  th«  merits  of  the  appeals  from 
the  order,  because  It  cannot  know  with  cer- 
tainty what  the  trial  court  considered  in  de- 
nying the  motion.  In  the  early  case  of  Gamer 
T.  Glenn,  8  Mont  871,  20  Pac.  654,  substan- 
tially the  same  contention  made  by  counsel 
here  was  overraled.  It  was  there  held  that 
though  the  notice  stated  that  the  motion 
would  be  made  '*upon  the  minutes  of  the 
court,  the  bill  of  exceptions  now  or  hereafter 
on  file  In  said  cause,  and  a  statement  of  the 
case  hereafter  to  be  prepared  and  serred,"  no 
prejudice  was  done  to  the  adverse  party  by 
the  abandonment  by  the  moving  party  of  all 
save  one  of  the  proposed  methods  of  present- 
ing his  motion.  The  bill  of  exceptions  in  the 
record  before  ns  is  snfflclent  upon  its  face  to 
inform  this  court  of  all  the  rulings  of  the 
court  upon  which  the  defendants  rely,  to- 
gether with  all  the  attendant  incidents  of  the 
trial  necessary  to  a  full  understanding  of 
them.  No  fault  can  be  found  by  the  plaintiff 
because  other  grounds  of  the  motion,  the  ex- 
istence of  which  might  have  been  shown  to 
the  trial  court  by  affidavit,  did  not  in  fact 
exist,  or,  if  they  did,  that  they  were  not  made 
to  appear.  The  same  may  be  said  with  ref- 
erence to  the  omission  of  a  statement  of  the 
case  embodying  the  minutes  of  the  court. 
The  case  of  Sanden  v.  Northern  Pacific  Ry. 
Co..  89  Mont.  209,  102  Pac.  145,  cited  by 
counsel,  is  not  In  point  In  that  case  the  ap- 
peal was  from  an  order  granting  a  new  trial. 
It  appeared  that  the  application  had  been 
made  upon  the  minutes  of  the  court  It  was 
held  that  though  there  was  In  the  record  a 
bill  of  exceptions,  yet  since  it  did  not  appear 
tbat  the  order  was  based  exclusively  upon 
the  matters  shown  by  the  bill  and  not  in  part 
at  least  upon  the  minutes  of  the  court,  the 
appellant  had  failed  to  show  that  the  order 
was  not  warranted,  and  hoice  that  it  must  be 
affirmed. 

Fasslng  now  to  the  merits:  The  first  con- 
trition made  hy  the  defendants  is  tbat  the 
OTldence  te  not  sufficient  to  Justify  the  ver- 
dict The  plaintiff  was,  at  the  tinfe  he  en- 
tered the  employment  ct  the  Copper  Compa- 
ny, an  experienced  miner.  He  had  been  em- 
ployed In  various  mines  during  the  preceding 
nine  years.  To  quote  his  own  statement:  "I 
am  an  all  around  miner,  having  erperlence 
generally  in  the  occupation  of  mining.  As  a 
gweral  rule,  I  am  familiar  with  the  mode 
and  system  of  carrying  on  that  kind  of  work 
generally.*'  He  had  been  In  the  onployment 
of  the  CoK>6r  Company  about  six  months. 
About  2  o'clodc  on  the  day  in  question,  and 
a  f^  minutes  before  the  time  arrived  for 
him  to  go  oCC  shift  he  was  at  work  on  the 
ninth  floor  of  ttie  stope  on  the  800-foot  level 
in  the  mine.  The  ground  was  heavy,  and  It 
was  necessary  to  support  it  with  tlmb«s.  As 
the  timbers  were  needed,  they  were  hoisted, 
one  at  a  time,  from  the  level  through  a  chute 
constructed  of  Inch  boards,  with  sides  abont 
five  Inches  high,  extending  from  the  level  up- 


ward on  an  Incline  to  the  eighth  floor  of  the 
stope.  From  there  they  were  raised  to  the 
ninth  floor  by  hand.  The  appliance  used  in 
hoisting  was  a  tbree^uarter  Inch  rope  and 
pulley.  The  timbers  used  were  about  seven 
feet  In  length.  On  hoisting  them,  the  loose 
end  of  the  rope  was  fastened  to  a  stidc  by  a 
timber  hitch  let  into  a  notch  made  at  one  end 
of  the  Bti<ft,  and  th«i  passed  along  to  with- 
in 18  inches  of  the  other  end,  where  a 
half-bitch  was  taken.  The  stick  was  then 
drawn  by  hand,  hy  the  other  end  of  the  n^e, 
by  two  or  more  men,  along  the  chnto  until 
It  reached  the  place  above  where  it  was  need- 
ed. The  plaintiff  was  directed  ij  Vne  fore' 
man  to  go  down  to  the  level  and  send  np  a 
Btlcft,  in  order  to  have  it  at  hand  to  be  placed 
in  positloa  by  the  next  shift  Having  secnred. 
one^  he  attached  the  rope  to  It  in  the  nsnal 
way.  Finding  it  too  heavy  for  him  to  hoist 
alon^  he  called  to  his  assistance  the  wltneu- 
Baleii^  who  was  employed  aa  a  pumpman. 
When  they  were  ready  to  hoist  plalntUT 
called  to  a  miner  above,  by  the  name  of  Jef- 
frey, to  help  also.  This  he  did  by  pnlllng  on 
the  rope.  How  the  acddrait  happened  may 
be  beat  gathered  from  the  statements  as  made 
by  the  witnesses: 

The  plaintiff  stated:  "After  getting  tbfr 
post  into  the  chute,  I  put  on  a  timber  hitch. 
After  I  put  the  timber  hitch  on,  I  tried  it; 
got  It  as  tight  as  I  could,  put  my  foot  against 
It  and  then  I  put  a  half-hltch  on  the  top,, 
about  18  Inches  from  the  upper  end  of  it 

•  *  •  After  Mr.  Raleigh  came  to  the- 
chute  we  started  to  hoist  the  timber.  I  look- 
ed at  the  rope  before  we  started  to  pull,  and 
the  hitches  were  on  all  right  as  far  as  I 
know.  Thete  was  no  slack  between  the  half- 
hitch  and  the  timber  hitch.  •  •  •  The 
raise  was  wet;  that  Is,  the  water  wasn't 
pouring  down,  but  It  was  dripping  and  was 
down  on  the  banging  wall.  The  bottom  of 
the  timber  chute  was  wet  There  was  ne 
other  appliance  for  hoisting  these  timbers 
except  the  rope.  •  ♦  •  Before  that  time 
I  had  no  experience  In  handling  timbers  In 
wet  places  in  mines.  That  la  the  first  wet 
mine  I  ever  worked  In  in  my  life.  •  •  • 
We  were  pulling  band  over  band.  I  couldn't 
say  how  high  we  hoisted  that  timber,  for  I 
couldn't  see,  only  Judging  from  the  rope  com- 
ing down.  It  was,  I  should  Judge,  about  some- 
where between  30  and  40  feet;  of  course,  I 
couldn't  see  it.  When  the  timber  was  that 
high  It  came  back,  broke  loose.  It  came 
back  because  it  slipped  out  of  the  rope.  It 
fell  down  the  slide  about  35  or  40  feet  It 
came  down  the  slide  partway,  and  I  sup- 
pose it  came  through  the  manway  when  It 
bit  me.  It  was  out  of  the  slide  when  It 
reached  the  station,  and  in  the  manway. 

•  *  •  The  rope  tiiat  I  used  for  hoisting 
timbers  I  think  was  about  an  taxSi  rqpe, 
when  It  -was  new.  When  I  saw  It  it  had 
probably  swelled  to  an  indi  and  a  quarter,, 
or  an  Inch  and  a  half;  I  could  not  say,  I 
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never  measured  It  The  swdllng  was  cans- 
•ed  by  being  wet  and  damp.  The  custom- 
ary way  to  tie  on  a  .rope  on  a  timber  was 
witb  a  timber  hitch  and  a  half-hltch.  *  *  • 
That  l8  exactly  the  way  the  timber  was  tied. 
*  *  *  As  to  explaining  to  the  Jury  how 
that  timber  could  escape  from  the  rope,  I 
can't  say  bow  it  did;  but  I  know  it  did. 
That  l8  the  way  I  tied  the  rope.  •  •  •  I 
4on't  thlnlc  that  when  a  rope  is  wet  It  will 
tie  tighter  and  adhere  more  firmly  to  a  tim- 
ber than  when  it  is  dry.  I  do  not  know  and 
am  not  able  to  explain  to  the  Jury  what 
caused  the  timber  to  escape^  only  the  rope 
slipped  off.  As  far  as  I  can  tell,  the  rope 
was  in  good  condition.  The  chute  was  In 
good  condition,  outside  of  being  low  on  the 
side.  •  •  •  I  put  the  rope  on  In  the  prop- 
er manner.  I  fastened  It  on  tightly,  put  my 
foot  against  It  I  put  a  timber  hitch  on  it- 
and  pressed  my  foot  on  it,  and  afterwards 
put  on  a  half-hltch  and  tightened  It  up  again 
with  my  foot,  about  IS  inches  from  the  top; 
80  that  In  my  Judgment  I  made  the  timber 
absolutely  secure  in  those  hitches,  fio  far 
as  I  know,  that  Is  the  cnatomary  and  usual 
manner  to  fasten  such  timbers.  *  *  *  It 
Is  not  a  fact  that  I  nearly  always  tied  the 
timbers  Just  halfway  up  like  that  (Illustrat- 
ing). I  don't  recollect  that  I  did  do  it  that 
way.  If  I  did,  I  might  recollect  Maybe  I 
did  sometimes.  I  cannot  swear  to  it  I 
would  not  say .  I  did  not  I  could  not  say 
that  frequently  the  timbers  would  come  up 
to  the  place  the  other  men  were  working  in 
that  manner,  wldiout  being  tied  with  a  tim- 
ber hitch  around  the  notch  and  a  half-hlt<A 
around  the  top.  •  •  •  I  do  not  claim  now 
that  the  tloiher  hitch  that  I  put  on  was  not 
entirely  tight  and  secure.  I  did  not  claim  at 
the  time  I  began  this  action  that  it  was  not 
fastened  on  securely  and  tightly.  *  *  • 
X  CDold  not  say  for  certain  bow  many  times 
I  bad  fastened  the  rope  on  the  timber  at  the 
bottom  of  this  chute  in  the  same  place;  sev- 
en, or  eight,  or  maybe  ten  times.  As  I  stat- 
ed before,  I  had  different  parties  pulling 
tlmbem  at  different  times  on  different  shifts, 
and  part  of  the  time  my  partner  would  go 
down  and  get  the  timbtt,  and,  as  X  have 
stated,  they  would  do  thta  moat  of  the  time. 
As  tar  as  X  know,  the  officers  of  the  company 
took  all  necessary  care  and  precaution  in  the 
management  of  the  property,  outside  of  there 
wasn't  a  duln  and  hook  or  something  of  Uiat 
kind  to  ftuten  the  timber.  I  did  not  know 
at  the  time  wlwtlier  the  chain  is  the  proper 
thing.  If  X  did  X  would  not  work  with  It  I 
do  not  know  now,  only  what  X  heard  since. 
I  did  not  know  at  diat  time  whethOT  a  chain 
Is  the  necessary  or  proper  appliance,  or  more 
proper  than  a  rope.  I  don't  know  anyttilng 
abont  wbeQier  a  rope  is  proper  and  nsnal 
and  the  customary  appliance  in  this  charac- 
ter of  work.*' 

The  witness  Raleigh  testified  as  follows: 
1  saw  Mr.  Cununhigs  on  that  day,  particu- 


larly somewhere  near  2  o'doA  In  the  after- 
noon, on  the  SOO-foot  level  of  the  Reins  Cop- 
per  Company.  When  X  noticed  him  In  par- 
ticular, he  came  to  get  me  to  help  him  pull 
on  a  post  of  timber,  and  I  left  my  station 
and  went  to  help  him.  I  went  into  the  drift 
wh«-e  they  took  the  timber  In  to  pull  up  the 
chute.  I  looked  at  the  timber  and  how  the 
rope  was  tied  on.  It  was  tied  on  with  a 
timber  hitch  and  a  half-hiteh.  The  timber 
hitch  was  tied  at  one  end,  and  the  half-hltch 
at  the  other;  well,  I  would  not  say  at  the 
end;  he  tied  the  timber  hitch  on  the  lower 
end  and  the  half-hltch  somewhere  near  the 
threeniuarters.  I  helped  pull  up  timbers 
there  a  number  of  times.  The  rope  was  tied 
on  very  much  the  same  aa  they  always  did. 
The  rope  they  used  there  was  always  damp. 

*  •   •   xtie  rope  was  damp  and  stiff. 

*  *  *  The  next  thing  that  happened,  as 
near  as  I  can  remember,  after  the  stick  was 
up  some  30  feet,  Mr.  Cummlngs  got  a  Jar  in 
the  ribs  by  the  timber  that  we  were  pulling 
up  the  slide.  *  *  *  I  was  quite  often 
around  wbere  he  was  working,  but  not  very 
often — whenever  he  would  come  tor  me.  It 
was  a  frequent  occurrence  for  him  to  come 
and  ask  me  to  assist  him  In  hauling  the  tim- 
ber up  the  timber  chute — any  time  they  hap- 
pened to  want  me.  I  have  frequently  helped 
Mr.  Cummlngs  to  do  the  same  work.  *  •  * 
I  don't  know  whether  I  can  tie  a  timber 
hlteh  or  not,  but  I  think  I  can.  •  •  •  The 
rope  was  damp  from  moisture.  In  my  Judg- 
ment It  was  tied  securely  on  the  timber.  It 
looked  safe  to  me,  or  I  would  not  have  been 
there.  *  *  *  X  can't  explain  how  It  hap* 
pened  at  all.  All  I  know  is  that  the  timber 
came  down.  I  could  not  state  whether  it 
came  down  the  diute  or  whether  it  was  on 
either  side.  X  can't  offer  any  explanation  of 
the  timber  coming  down  there  at  all.  •  •  • 
From  anything  I  know,  there  was  nothing  to 
caose  that  timber  to  come  down  there.  X 
don't  know  what  would  cause  the  timber  to 
come  down.  •  •  *  From  the  appearance 
of  things  ther^  X  eonridered  It  absolutely 
safe  and  secure  in  every  way,  and,  If  it  had 
been  othnwlse,  X  would  not  assume  the  risk 
of  being  struck  by  falling  timber.  I  had 
frequently  hoisted  timbers  there  on  seversl 
occasions,  assisting  Mr.  Cummlngs  and  other 
men  hanllng  timbers  there.  •  •  •  i  don't 
know  about  the  rope;  It  might  have  been 
changed,  and  X  might  not  have  noticed  it 
Xt  was  the  same  character  of  rope,  strong 
and  firm  In  apiieaiance,  and  had  no  flaws  In 
It  that  X  seen.  A  rope  is  all  they  had  there 
to  pull  timber  up  a  slide,  and  as  far  as 
I  know  It  was  the  customary  tiling  used  In 
other  mines.  *  *  *  X  never  bad  any  tim- 
ber escape  that  way  before  when  pnllhig  It 
up  the  slide  when  tied  In  that  condition. 

*  *  *  No  moisture  on  the  rope  or  damp- 
ness Interfered  with  the  use  of  the  rope  at 
alL  •  •  •  My  Judgment  would  say  that 
the  wetness  of  the  rope  or  the  wetness  of 
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the  allde  had  nothing  to  do  with  the  cause  of 

the  acddent" 

The  witness  Koskela  testlfled,  In  BUbstance, 
that  the  appliance  customarily  used  In  the 
more  Important  mines  in  Butte  was  a  rope 
with  a  chain  attachment  for  the  purpose  of 
fastening  it  to  the  timbers,  especially  in  wet 
places,  and  that  such  an  appliance  is  safer 
than  a  rope.  He  was  allowed  to  testify,  over 
the  objection  of  defendants,  that  a  rope  is 
unsafe  when  wet,  because  It  Is  slippery  and 
will  not  fasten  upon  tlie  timber  properly, 
while  a  chain  will  fasten  in  the  timber  and 
cannot  slip.  Other  witnesses  testified  to  the 
effect  that  a  rope  is  frequently  used  for  the 
purpose  of  hoisting  timbers  and  is  usually 
the  only  appliance  used  in  small  mines  such 
as  that  of  the  defendant  Copper  Company. 
No  witness  testified,  to  an  examination  of  the 
rope  after  the  accld«it,  to  determine  wheth- 
er it  became  untied  or  merely  slipped  off  the 
timber.  It  appears,  however,  that  it  was  ex- 
amined to  ascertain  whether  It  was  broken. 

Eliminating  from  this  evidence  the  opin- 
ion expressed  by  the  witness  Koskela,  to  the 
effect  tha(  a  rope  without  the  <^ln  attach- 
ment is  unsafe — ^which  was  incompetent,  as 
we  shall  hereafter  show — it  is  wholly  Insuf- 
ficient to  make  out  a  prima  facie  case  of  neg- 
ligence on  the  part  of  the  Copper  Company. 
The  business  of  mining  Is  accompanied  by 
more  or  less  hazard  in  all  of  its  branches. 
While  this  is  BO,  the  rule  of  law  by  which 
the  conduct  of  the  employer  toward  his  em- 
ployes is  governed  Is  that  of  ordinary  care; 
that  is,  such  care  as  would  be  exercised  by 
an  ordinarily  prudent  man  engaged  in  the 
same  business.  He  must  observe  this  rule 
in  selecting  the  tools  and  appliances  which 
he  furnishes  to  his  employes  to  be  used  in 
performing  their  work.  When  he  has  done 
so,  he  has  fully  discharged  his  duty  In  this 
behalf.  He  is  not  bound  to  fumisb  the  best 
appliances,  nor  the  safest,  nor  to  provide  the 
best  method  for  their  operation,  In  order  to 
save  himself  from  responsibility  for  acci- 
dents resulting  from  their  use.  If,  at  the 
time  an  appliance  Is  selected,  It  Is  In  general 
use  and  reasonably  adapted  to  the  purpose 
for  which  It  Is  emi^oyed,  the  continuance  of 
its  use  does  not  In  Itself  indicate  negligence, 
even  though  there  may  be  safer  devices  used 
by  others  to  accomplish  the  same  purpwe. 
Johnson  v.  Boston  &  Montana,  0.  C.  &  S.  Mln. 
Co.,  16  Mont  164,  40  Pac.  298;  Mulligan  v. 
Montana  Union  Ry.  Co.,  19  Mont  135,  47  Pac. 
795;  Kern  v.  De  Castr»,  etc.,  Co.,  125  N. 
T.  60,  25  N.  K.  1071 ;  Sappinfleld  v.  Main  St 
Ry.  Co.,  91  Cal.  48,  27  Pac.  500;  Lake  Shore 
ft  Michigan-Southern  Ry,  Co.  v.  McCormlck, 
74  Ind.  440;  Wonder  t.  Baltimore  &  Ohio 
Ry.  Co.,  32  Md.  411,  3  Am.  Rep.  143;  Nutt  v. 
Southern  I*ac.  Hy.  Co.,  25  Or.  291,  35  Pac. 
G53;  Woods,  Master  ft  Servant,  $  331;  Rev. 
Codes,  fi  6244.  And  when  the  appliance  is 
not  obviously  dangerous,  and  has  been  prov- 
ed by  long  use  to  be  safe  and  efficient.  Its 
use  may  be  contiiHied  without  bringing  upon 


the  employer  the  imputation  of  negllgenoei 
Sappinfleld  t.  Main  St       Oo^  supra. 

In  the  first  place,  the  evidence  tends  to 
show  that  the  rope  In  Question,  or  a  similar 
one,  had  been  in  use  by  the  nnployes  of  the 
defendant  Copper  Company  for  a  long  time, 
with  perfect  aflH^t^Tuiy  aod.  satety;  juui  that 
while,  perhaps,  it  was  not  as  well  adapted 
for  the  accomplishment  of  the  work  for 
which  It  was  used,  as  it  would  have  been 
had  it  been  fitted  with  an  iron  or  steel  at- 
tachment, it  was  not  obviously  dangerous. 
Tested  by  the  rule  stated  above.  It  is  not 
sufiScient  to  furnish  an  Inference  of  negli- 
gence on  the  part  of  the  Copp^  Company  Id 
the  discharge  of  its  duties  to  plalntltC.  In 
the  second  place.  It  does  not  appear  from 
what  specific  cause  the  timber  became  loose 
and  fell.  While  It  appears  that  the  rope  was 
stiffened  by  reason  of  Its  wet  condition,  yet 
the  only  legitimate  Inference  to  be  drawn 
from  the  statements  of  plaintiff  and  his  wit- 
ness Raleigh  la  that  this  did  not  Interfere 
vrlth  Its  use  at  all.  Raleigh  stated  deflnlt^y 
that  it  did  not,  while  both  emphasized  the 
fact  that  It  was  apparenUy  safely  secured 
before  they  began  to  hoist  They  both  avow 
their  inability  to  explain  how  the  accident 
occurred.  The  rope  was  not  broken.  The 
conviction  is  therefore  inevitable,  either  that 
the  timber  escaped  because  the  rope  was  not 
properly  tied,  or  from  'some  unknown  cause. 
If  we  assume  the  first  alternattTe,  the  plain- 
tiff, who  tied  the  rope,  was  n^ligent  and 
thus  responsible  for  his  own  injury.  If  we 
assume  the  second.  It  does  not  appear  who 
was  to  blame.  In  either  case  the  plaintiff 
cannot  recover.  Again,  If  we  assume  that 
the  rope  without  the  diain  attaehment  was 
unsafe,  no  liability  is  shown  because  the 
causal  connection  between  the  defect  and 
the  Injury  Is  not  apparent  In  view  of  the 
statements  of  the  plaintiff  and  Raleigh, 
though  the  rope  was  stiff  and  hard  to  tie. 
yet  this  difficulty  was  overoome,  so  that 
when  the  timber  left  the  floor  on  its  way  up 
the  chute,  it  was  securely  fastened.  To  hold 
the  employer  liable,  It  is  necessary  for  the 
employ^,  not  only  to  show  that  he  was  In* 
jured  during  the  course  of  his  employment, 
but  also  that  his  injury  was  proximately 
caused  by  the  negligence  of  the  employer. 
Monson  v.  La  France  Copper  Co.,  S9  Mont 
50,  101  Pac.  243;  Olsen  v.  Montana  Ore  Fur. 
Co..  35  Mont  400,  89  Pac.  731.  For  aught 
that  appears  here,  the  accident  would  have 
happened  notwltb8tan<Ung  the  alleged  dftfect- 
ive  character  of  the  appliance. 

On  behalf  of  the  London  Company,  the 
contention  is  made  that  It  was  improperiy 
joined  as  defendant  The  point  was  sought 
to  be  raised  by  demurrer,  and  also  by  a  mo- 
tion for  a  nonsuit  The  demurrer  was  Joint 
Under  section  6531,  Rev.  Codes,  the  defect 
of  misjoinder  of  parties  defendant  can  be 
raised  only  by  special  demurrer  1^  the  par- 
ty improperly  joined.  This  objection  Is  not 
available  to  the  defendant  Copper  Company 
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for  It  does  not  In  any  way  affect  its  liability 
tbat  anotlier,  who  is  not  liable,  was  made 
defendant  with  It  6  Bncy.  PI.  A  Pr.  Sll. 
By  Joining  In  the  demarrer  with  the  defend- 
ant Ck)pper  Company,  the  London  Company 
made  common  cause  with  It,  and,  since  the 
conrt  properly  oTcmiled  the  demurrer  as  to 
the  Copper  Company,  It  did  not  commit  er- 
ror In  OTermllng  It  also  as  to  the  London 
Company.  Band  t.  Butte  Electric  Byt,  Co., 
40  Mont  — ,  107  Pac  87;  Bates,  Pl^  Pr„ 
Par.  &  Forms,  114. 

A  separate  motion  for  nonsuit  made  by 
this  defendant  was  also  overruled.  This  rul- 
ing Is  not  assigned  as  error,  though  a  con- 
siderable portion  of  the  brief  la  devoted  to  an 
ailment  to  demonstrate  that  it  was.  The 
question  of  the  liability  of  this  defendant, 
with  the  Copper  Company  jointly,  Is  there- 
fore not  technically  presented.  Nor  Is  the 
question  of  the  snfiBcIency  of  the  evidence  as 
to  it  [vesented,  acqit  as  tending  to  show 
Uability  of  the  defendants  generally.  How- 
ever, since  a  new  trial  must  be  ordered,  and 
since  the  question  will  again  arise,  we  have 
concluded  to  state  briefly  our  views  with  ref- 
erence to  it. 

The  contention  at  the  trial  was  that  since 
this  defendant  had  entmd  into  a  contract  to 
Indamnl^  the  Copper  Company  against  lia- 
bility for  damages  such  as  are  sought  to  be 
recovered  In  this  action,  It  is  liable  Jointly 
with  the  Copper  Company,  under  the  provi- 
sions of  section  5653  of  the  Revised  Codes. 
This  section  reads  as  follows:  "One  who  In- 
demnifies another  against  an  act  to  be  d<me 
by  the  latter.  Is  liable  Jointly  with  the  per- 
son indemnified,  and  separately  to  every  per- 
son Injured  by  such  act"  The  question  Is 
whether  this  section  Is  only  declaratory  of 
the  comnlon-law  rule,  or  whether  it  extends 
the  rule  so  as  to  include  the  indemnitor  who 
stands  In  the  same  relation  to  the  indemnitee 
as  does  the  London  Company.  This  relation- 
ship Is  founded  upon  the  contract  of  Indem- 
nity, and  unless  the  assumption  of  this  rela- 
tion put  it  in  such  a  position,  with  refer^ice 
to  the  Copper  Company,  that  It  became  Joint- 
ly liable  with  the  latter  for  all  wrongs  com- 
mitted during  the  course  of  Its  business  which 
fall  within  the  purview  of  the  contract  it 
cannot  be  held  liable  in  this  action. 

If  the  London  Company  Is  liable  to  the 
plaintiff  In  this  action  at  all,  it  Is  liable  as  a 
Joint  tort-feasor  with  the  Copper  Company, 
for  the  full  amonnt  of  the  damage  sustain- 
ed ;  for,  If  by  virtue  of  Its  contract  with  the 
Copper  Company  it  became  a  party  to  the 
wrong  which  the  plaintiff  alleges  he  suffer^ 
ed.  Its  liability  Is  not  limited  by  the  amonnt 
in  which  it  agreed  to  r^mbnrse  the  Copper 
Company.  If  It  is  not  to  be  regarded  as  a 
Joint  tortfeasor  with  tiie  Copper  Company, 
and  therefore  ItaUe  to  the  same  extent  as 
the  latter,  thai  it  la  liable  only  upon  the  con- 
tract For  inesent  purposes  it  makes  no  dif- 
ference whether  the  plaintiff  may  under  any 
circumstances  sue  It  directly  upon  the  con- 


tract as  one  made  tw  his  benefit  It  is  clear 
that  upon  principle  he  cannot  pursue  it  In  an 
action  at  law  snch  as  this,  upon  the  contract 
and  at  the  same  time  pursue  the  Copper 
Company  for  its  tort  At  common  law  the 
indemnitors  of  a  sheriff  were  held  liable 
with  him  when  he  had  unlawfully  seized  or 
detained  property  at  their  Instance;  but  this 
was  because  they  had.  In  a  legal  sense, 
prompted  his  action,  and  therefore  partici- 
pated with  him  In  the  wrong  as  principals, 
and  not  t)ecau8e  they  were  liable  to  the  plain- 
tiff on  the  contract  of  indemnity.  The  fol- 
lowing cases  Illustrate  the  rule:  Herring  v. 
Hoppocfc,  16  N.  Y.  400 ;  Fonda  v.  Van  Home, 
15  Wend.  (N.  T.)  631.  80  Am.  Dec.  77;  Davla 
V.  Newkirk,  6  Denlo  (N.  Y.)  92 ;  Davidson  v. 
Dalles,  8  Cal.  227. 

Section  0215  of  the  Bevlsed  Codes  de- 
clares: "The  provisions  of  this  Code,  so  far 
as  they  are  substantialiy  the  same  as  exist- 
ing statutes,  or  the  common  law,  must  be 
constmed  as  continuations  thereof,  and  not 
as  new  enactments."  In  view  of  this  provi- 
sion, we  must  hold  that  section  6653,  supra, 
does  not  change  tbe  rule  recognized  in  the 
cases  cited,  unless  the  language  employed  In 
It  Impels  to  the  contrary  conclusion.  Tbe 
phrase,  "an  act  to  be  done,"  with  reference 
to  which  the  Indemnity  exists,  clearly  Im- 
plies an  act  the  nature  of  which  is  known 
to  the  parties,  and  one  which  is  yet  anticipat- 
ed. It  also  strongly  Implies  that  the  liability 
contemplated  Is  to  acrne  from  the  doing  of 
the  act,  and  not  upon  the  contract  of  Indem- 
nity. This  view  does  no  violence  to  the  lan- 
guage employed ;  on  the  contrary.  It  seems 
to  be  the  plain  and  obvious  import  of  It  At 
the  same  time  It  renders  unnecessary  the 
conclusion  that  the  Legislature  Intended,  In 
enacting  It — not  by  express  declaration,  but 
by  the  barest  implication — to  abrogate  a  rule 
of  law  which  is  based  upon  a  fundamental 
principle.  In  tbe  case  of  Moore  v.  Los  Ange- 
les iron  &  Steel  Co.  (C.  C)  89  Fed.  73,  a  con- 
trary view  is  expressed;  but  the  reasons 
assigned  do  not  commend  themselves  to  our 
Judgment  In  the  case  of  Northam  et  al.  v. 
Casualty  Company  of  America,  176  Fed.  — , 
Judge  Dietrich,  of  the  United  States  District 
Court  for  the  District  of  Idaho,  went  at  some 
length  into  the  history  of  tbe  statute,  and 
reached  a  conclusion  in  accord  with  that 
expressed  at>ove.  To  us  his  reasoning  seems 
unanswerable.  The  London  Company  was 
therefore  improperly  Joined  as  a  defendant 
and  the  action  should  be  dismissed  as  to  it 

The  ruling  of  the  court  In  permitting  the 
wltoess  Koskela  to  express  an  opinion  to  the 
effect  that  a  rope  without  a  chain  attach- 
ment Is  an  unsafe  appliance  was  error.  The 
statute  (Rev.  Codes,  t  7B87)  provides  that  the 
opinion  of  a  wltoess  may  be  given  upon  "a 
question  of  science,  art  or  trade,  when  he  Is 
skilled  therein."  The  general  rule,  however, 
is  that  he  may  state  facts  only  "whenever 
the  question  to  be  determined  Is  tbe  result  of 
the  common  experience  of  all  men  of  ordi- 
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oaiy  education,  or  Is  to  be  Inferred  from 
particular  facta;  the  Infoence  la  to  be 
drawn  by  the  Jury  and  not  by  the  wltnena." 
Sappiofleld  T.  Main  St  By.  Co.,  sopra.  In 
Nntt  T.  Soutbern  Pac.  Ry.  Co.,  rapra*  In  con- 
Blderlns  tbe  adxnlsslbUlly  of  the  same  char- 
acter of  evidence,  the  court  aald:  "The  ne- 
cessity for  opinion  evldttice  only  exists  where 
tbe  facts  In  controrersy  are  Incapable  of  be- 
ing detailed  and  described  so  as  to  give  tbe 
Jury  an  int^lglble  understanding  concerning 
them;  but  when  the  facts  are  such  as  can 
be  detailed  or  described,  and  the  jnry  are 
able  to  understand  and  draw  a  correct  con- 
clusion from  them  wiUiout  such  t^nlon  ml- 
dence,  the  necessity  for  It  does  not  exist," 
See.  also,  Mets  t.  City  of  Butte,  27  Mont 
606.  71  Pac  761. 

The  Judgment  and  order  of  the  district 
court  are  rerersed,  and  the  cause  Is  remand- 
ed, wltb  direction  to  dismiss  the  action  as  to 
the  Ixmdon  Company. 

Beversed  and  remanded. 

SMITH  and  HOLLOWAY,  ctmcur. 


KANSAS  CITT,  M.  ft  O.  RT.  CO.  v.  STATE 
et  al. 

(Soprane  Court  of  Oklahoma.  March  S,  1810.) 
(SvUtibiu  »y  the  Court.) 

1.  COBPOBATIOnS   (I  804*)— SunCBTISIOir  BT 

FCTBxxc  Officbbs— Bevisw  of  Findings  or 

GOBPOBATION  COUHIBSION. 

All  actions  of  the  corporation  commiBsion 
api>ealed  from  having  been  made  by  the  Conati- 
tntion  prima  facie  just,  reasooable,  and  correct, 
the  Sapreme  Coart,  when  called  npon  to  review 
such  actions,  will  ascribe  to  tbe  fiiidiags  of  the 
eoomiissioa  the  strength  due  to  the  jadcrmeots 
of  a  trTmnal  appointed  by  law  and  informed 
by  experience.  And  in  any  special  case  of  con- 
flicting evidence  a  probative  force  must  be  at- 
tributed to  the  findioas  of  the  commission,  which. 
In  addition  to  knowledge  of  conditions,  of  en- 
vironment, and  of  transportation  relations,  has 
had  the  witnesses  before  It  and  has  been  able 
to  jndge  of  them  and  their  manner  of  testifying. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  394.*] 

OOBPOEATIONB  (|  894*)  —  SDPBBTISION  BT 

PuBUO  Offioebs— Review  ot  Okdeb  or 
cobpoeation  couuission  —  bubden  ot 
Pboop. 

On  appeal  from  an  order  of  the  corpora- 
tion commission,  the  presumption  obtains,  by 
reason  ot  section  22,  art.  9,  of  the  CMistitu- 
tlon,  that  the  order  Is  reasMiable,  just,  and  cor- 
rect, and  he  who  complains  on  appeal  of  such 
order  has  upon  bim  the  burden  of  establishing 
the  unressonableness,  unjustness,  or  Incorrect- 
ness of  such  order,  which  he  may  do  by  show- 
ing that  the  onreasonableness  of  the  order  ap- 
pears affinnatively  from  tbe  facte  as  certified 
by  the  commission,  or  that  It  is  shown  by  evi- 
dence in  the  record,  apoo  wbidi  tbe  commis- 
sion failed  to  make  findings  of  fact,  or  upon 
which  the  eommlBston  erroneonlly  ronnd  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Onporathms, 

Dec  Dig.  I  884.*] 


8.  BaiLBOADs  (S  SS*)— FBoCEKnures  to  Cok- 

PKL  ESTABUSUMBNT  Or  DEPOT— EviDBRCE. 
Evidence  held  to  sapport  an.  order  of  the 
corporation  commission   requiring  a  railroad 
company  to  establish  and  maintain  a  depoL 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  136;  Dec.  Dig.  i  68.*] 

Appeal  from  State  Corporation  Commis- 
sion. 

Action  by  tbe  State  and'Otbere  against  the 
Kansas  01^,  Mexico  ft  Orient  Railway  Com- 
pany. From  an  order  of  the  State  Corpora- 
tion Commission  requiring  defendant  to  main* 
tain  a  depot  at  a  certain  place,  defendant  ap- 
peals. Affirmed. 

Qe%  B.  Black  and  John  Embty,  for  appe- 
lant Ohas.  West,  Atty.  Gen.,  Geo.  A.  Bm- 
sbaw,  Asst  Atty.  Gen.»  and  S.  B.  Oberleider. 
for  appellees. 

EIANE/,  J.  This  is  an  appeal  from  an  or- 
der of  tbe  corporation  commission.  The 
opinion  and  order  of  the  commission,  by 
Ix)Te,  chairman,  fairly  states  tbe  case  as  pre- 
sented by  tbe  pleadings,  and  established 
by  tbe  evidence,  as  follows: 

"The  complainants  filed  a  petition  asking 
that  the  defendant  be  required  to  establish  a 
depot  and  maintain  tbe  same,  also  to  estab- 
lish side  tracks  and  stockyards  at  tike  sta- 
tion of  the  defendant  known  as  'West  Cleo.' 
Tbe  defendiant  filed  an  answer,  alleging  that 
tbe  town  of  Cleo  Is  on  the  Bock  Island  Rail- 
way, and  tbat  this  road  is  supplied  with 
proper  passenger  and  freight  depots  and  fa- 
cilities, that  tbe  respondent's  road  is  IH 
miles  from  Cleo,  and  that  it  maintains  a  pas- 
senger and  foeigbt  depot  at  the  town  of 
Aline,  7B/i«  miles  north  of  Qeo,  end  at  Or- 
lenta,  2b/io  miles  south  of  Cleo;  an4  further 
ailing  that  tbe  passenger  and  freight  busl- 
nees  of  the  town  of  Cleo  would  be  insuffi- 
drait  to  maintain  a  station  without  loss  to 
the  companyv  It  further  allies  tiiat  the  en- 
tire line  in  Oklahoma  Is  operated  at  a  loss. 
The  commission  finds  from  tbe  evidence  that 
tbe  'Oclent'  Railway  was  constructed  about 
1^4  miles  -west  of  tbe  town  of  Cleo  about  4 
years  ago;  that  the  Rock  Island  Railroad 
was  built  tlirough  the  town  of  Cleo  sfHue  lO 
or  12  years  ago ;  that  Cleo  Is  one  of  tbe  old- 
est towns  of  that  section  of  the  country,  has 
a  p{^ulation  of  between  500  and  600  people, 
and  Is  tbe  principal  trading  point  in  that  im- 
mediate section  within  a  radius  of  10  or  12 
miles;  tbat  at  the  time  the  'Orient'  Railway 
was  constructed,  Instead  of  putting  a  depot 
at  Cleo,  it  established  a  depot  and  facilities 
2^  miles  south  of  West  Cleo.  and  abont  ^ 
mile  south  of  the  Cimarrou  river.  It  is  fur- 
ther shown  from  the  evidence  tbat  the  prin- 
cipal part  of  tbe  shlpmeota  made  from  Orl- 
enta  are  by  citizens  living  at  Cleo.  Some 
shipments  are  made  from  Allium  which  is 
eight  miles  north  of  Cleo. 


*For  other  cases  sss  same  toplo  and  stetloB  NUHBBB  la  Deo.  ft  Am.  Digs.  IMff  to  dats,  *  Rfporter  tmtnm 
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"The  passenger  receipts,  as  tesUfled  to  by 
the  clerk  to  the  audltw,  show  that  fares  paid 
from  Cleo  to  other  points  on  the  line  of  de- 
fendant and  tickets  sold  from  points  on  this 
line  to  Cleo  for  Are  months  ending  June  SO, 
1909.  In  and  tint,  amounted  to  $1,250.12. 
This  statement  does  not  show  the  receipts 
for  passenger  tickets  sold  beyond  the  defend- 
ant's line,  a  part  of  Ibe  proceeds  of  which 
this  line  earns.  It  Is  also  shown  from  the 
evidence  that  tJtie  fttolght  receipts  for  ship* 
ments  Into  West  Cleo  are  very  light ;  that  no 
freight  can  be  shipped  out  of  Cleo  nnder  the 
pr^nt  arrangement  It  is,  therefore,  diffi- 
cult to  estimate  what  the  total  receipts  of 
this  office  would  be  iiad  It  ample  and  suffi- 
cient faculties  to  care  for  the  business.  It 
is  always  safe  to  estimate  that  the  freight 
rec^pts  amount  to  from  two  to  three  times 
more  than  the  passenger  receipts.  The  mer- 
diants  at  Cleo  testified  tliat  they  quit  hav- 
ing shipments  come  in  over  the  'Orient*  about 
one  year  ago,  owing  to  the  difficulty  and  In- 
convenience of  having  some  one  at  the  sta- 
tion waiting  for  the  arrival  of  the  trains; 
that  the  direct  markets  for  their  supplies 
were  Wichita  and  Anthony,  Kan.;  that  It 
takes  a  shipment  six  days  to  come  from 
Wichita  to  Cleo  over  ttie  Bock  Island  and 
two  days  over  the  'Orient,*  and  from  An- 
thony, Kan.,  shipments  are  received  the  same 
day  they  are  forwarded.  It  appears  from 
ttie  evidence  that  much  broom  com  would 
be  -shipped  from  Cleo  over  the  'Orient'  that 
now  goes  over  the  Rock  Island,  If  there  were 
depot  facilities.  One  shipper  of  live  stock  who 
ships  more  than  62  cars  annually  to  Wichi- 
ta, Kan.,  which  now  go  over  the  Rock  Is- 
land, said  these  shipments  would  be  exclu- 
sively over  the  'Orient'  had  it  facilities  for 
loading  the  same  at  Oleo.  That  the  'Orient' 
Is  mote  deslraUe  as  a  shipping  route  on  ac- 
count of  having  a  direct  six  hours'  run  into 
Wichita.  That  the  aiilpments  of  62  cars  of 
«tocfc  would  amount  to  $3,600  in  freight  an- 
nually. That  the  business  of  the  'Orient' 
road  Is  such  ttiat  it  would  receive  but  very 
little  additional  cost  and  no  additional  equip- 
ment to  take  care  of  tbis  business,  and  it  ap- 
pears to  the  commission  that,  owing  to  the 
lack  of  facilities  at  Cleo,  the  'Orient'  is  now 
actually  losing  from  $8,000  to  $5,000  worth 
of  business  annually  which  goes  to  the  Rock 
Island.  In  competitive  territory.  It  Is  nat- 
urally the  custom  of  railroads  to  establish 
stations  and  furnish  facilities  at  every  acces- 
sible place,  regardless  of  distance,  and,  Ori- 
enta  being  south  of  the  river,  it  doubtless 
occurred  to  this  railroad  company,  by>  estab- 
lishing a  station  there,  the  business  that  it 
received  from  the  place  would  In  a  large 
measure  go  to  the  Bock  Island  at  Falrvlew 
and  other  points. 

"The  commission  further  finds  from  the 
evidence  it  would  cost  about  $3,000  or  $3,600 
to  establish  sufficient  and  suitable  depots  at 
West  Cleo,  with  ample  switoh-track  facilities 
and  good  and  sufficient  stock  pens  and  ship- 
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ping  facilities.  That  the  Interest  on  this 
amount  would  be  about  $200  annually.  That 
It  costs  about  $1,000  a  year  to  maintain  a 
station  of  the  kind  end  character  required 
at  Oleo.  That  the  gross  total  expmse  and 
tntoreat  on  the  Investment  would  not  exceed 
$100  per  month.  For  this  outlay  of  money 
the  defendant,  according  to  the  evidence  In 
this  coBe,  would  receive  about  $3,600  worth 
of  live  stock  shipments,  which  would  move 
entirely  over  its  road.  Tlut  it  would  prob- 
ably receive  from  $1,200  to  $1,600  In  broom 
com  shipments  that  is  shipped  from  other 
points.  That  It  would  receive  from  $1,000  to 
$1,200  in-bound  freight  shipments  and  sev- 
eral hundred  dollars  of  local  out-bound  ship- 
ments tliat  it  does  not  now  receive.  If  this 
evidence  can  be  relied  iqion,  from  a  purely 
business  standpoint,  this  railroad  should  es- 
tablish faculties.  When  the  facts  and  dr- 
cumatancea  are  considered  In  this  case,  this 
being  an  old-established  town,  the  people 
of  the  vicinity  accustomed  to  going  there  to 
trade,  cat  oft  by  the  Cimarron  river  from 
going  to  Falrvlew  at  certain  seasons  of  the 
year,  there  being  no  substantial  trading 
point  at  Orients,  the  commission  Is  of  the 
opinion  that,  the  reasonable  necessities  and 
conveniences  of  the  people  at  Cleo  and  vicin- 
ity require  that  the  defendant  build  a  depot, 
establish  switch  tracks  and  stock  pens  for 
the  purpose  of  shipping  stock  at  the  town  of 
Cleo,  and  that  the  depot  should  be  maintain- 
ed with  an  agent,  and  that  passenger  trains 
should  be  bulletined  as  at  other  statioi^ 

"It  is  therefore  ordered  that  the  defendant, 
the  Kansas  City.  Mexico  &  Orient  Railway 
Company,  erect  a  depot  at  Its  station  at  West 
Cleo,  and  sufficient  amount  of  switch  trades 
for  the  reasonable  necessities  of  the  people; 
that  stock  pens  and  faculties  for  loading  cat- 
tle shall  be  built  at  some  accessible  place; 
that  the  depot  be  maintained  by  the  Instal- 
ling of  an  agent;  that  all  business  be  transact- 
ed at  this  station  as  at  other  stations  of  sim- 
ilar size  and  character  on  the  defendant's 
line  of  road;  that  the  plans  and  speclflcationB 
for  said  depot  shall  be  submitted  to  the  com- 
mission by  the  1st  day  of  May,  1910;  tliat 
said  depot  be  completed  by  8^temt>er  1, 1910; 
and  that  switches  and  stock  pens  shall  be 
ready  for  use  by  the  16th  day  of  October. 
1900." 

The  only  serious  ground  of  complaint  urg- 
ed by  counsel  for  the  raUway  company  Is  that 
the  foregoing  findings,  decision,  and  order  are 
unreasonable  and  unjust,  and  are  not  support- 
ed by  the  evidence.  Section  22,  art  0,  of  the 
Constitution,  provides,  in  part  that:  "The 
commission  shall,  whenever  an  appeal  is  tak- 
en therefrom,  file  with  the  record  of  the  case, 
and  as  a  part  thereof,  a  written  statement  of 
the  reasons  upon  which  the  action  appealed 
from  was  based,  and  snch  statemmt  shall 
be  read  and  considered  by  the  Supreme  Court 
upon  disposing  of  the  appeal.  The  Supreme 
Court  shaU  have  jurisdiction,  on  such  ap- 
peal, to  consider  and  determine  the  reasona- 
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blenees  and  Jnstnesa  of  tbe  action  of  tbe  com- 
misaion  appealed  from,  as  well  as  an^  other 
matter  arising  under  sach  ai^eal:  Provided, 
however,  that  the  action  of  the  commission 
appealed  from  shall  be  regarded  as  prima 
fade  juet,  reasouable,  and  correct"  In  con- 
struing a  section  of  another  statute  similar  to 
the  latter  part  of  tiie  foregoing  provision,  the 
.Supreme  Court  of  the  United  States  held: 
rrhe  findings  of  the  commission  are  made  tj 
law  prima  fade  true.  This  court  has  aBcrlb> 
ed  to  them  the  strei^Ch  due  to  the  Jo^pnenta 
of  a  tribunal  appointed  by  law  and  Informed 
by  experience.  LoulsTllIe  &  Nashville  Rail- 
road Co.  V.  Beblmer,  175  U.  8.  648  [20  Sup. 
Ct.  200,  44  L.  Ed.  d09];  East  Tenn.,  etc., 
Railroad  Co.  v.  Interstate  Commerce  Conunls* 
slon,  181  U.  S.  1,  27  [21  Sup.  Ct  516,  46  L. 
Ed.  719].  And  tn  any  special  case  of  conflict- 
ing evidence  a  probative  force  must  be  attri- 
buted to  the  findings  of  the  commission, 
which,  in  addition'  to  'knowledge  of  condi- 
tions, of  environment  and  of  transportation 
relatlODa,'  has  had  the  witnesses  before  it  and 
has  been  able  to  Judge  of  them  and  their 
manner  of  testifying."  Our  own  Supreme 
Court,  construing  the  quoted  part  of  section 
22,  supra,  held:  "On  appeal  from,  an  order  of 
the  corporation  commission,  the  presumption 
obtains,  by  reason  of  Bectlon  22,  art  9,  of  the 
Constitution,  that  the  order  Is  reasonable, 
Just,  and  correct,  and  he  who  complains  on 
appeal  of  such  order  has  upon  him  the  bur- 
den of  establishing  the  unreasonableness,  un- 
JustnesB,  or  incorrectness  of  such  order,  which 
be  may  do  by  showing  that  the  unreasonable- 
ness of  the  order  appears  affirmatively  from 
the  facts  as  certified  by  the  Commission,  or 
that  it  is  shown  by  evidence  in  the  record, 
upon  which  the  commisiedon  failed  to  make 
fludlngs  of  fact,  or  upon  which  the  commis- 
sion erroneously  found  the  facts."  M.,  K.  & 
T.  Ry.  Co.  V.  State,  108  Pac.  613.  Other  Okla- 
homa cases  discussing  the  same  proposition 
are  A.,  T.  &  S.  F.  Ry.  v.  State  et  al.,  100  Pac 
11,  21  L.  R.  A.  (N.  S.)  908,  and  A.,  T.  &  S.  F. 
By.  Co.  V.  State  et  al.,  101  Pac.  262. 

On  the  question  of  passenger  tadlltles,  Mr. 
Leffingwell  testified  on  behalf  of  the  com- 
plainants, in  substance,  as  fttUows:  Have  llv- 
ed  at  Cleo  for  past  four  years.  In  livery  busi- 
ness. Defendant's  depot  1%  miles  west  of 
Cleo.  Garry  passengers  and  mail  from  Cleo 
to  d^ot  During  the  last  12  months  carried 
2,755  passengers;  about  an  equal  number 
walked.  There  is  a  llttie  shed  about  8  by 
12  feet  with  roof.  The  east  side  and  two 
ends  Inclosed;  rain  coming  from  north  or 
south  or  west,  passengers  or  express  will  get 
wet  We  often  have  to  wait  for  trains.  Tele- 
phone to  Falrvlew,  13  miles  south,  but  do  not 
get  correct  reports.  Go  over  there  and  carry 
the  mall  and  wait  two  hours;  then  return  to 
town.  Have  waited  as  high  as  four  or  five 
hours;  tiien  returned  without  train  coming. 
The  night  train  Is  due  there  at  1:28  going 
n(ffth,  and  5:46  going  sootli  In  the  morning; 
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We  have  no  way  to  find  out  how  tliey  will  be. 
Go  there  and  wait  A  short  time  ago  waited 
until  6  o'clock,  and  train  did  not  arrive. 
There  were  some  i)a8sengers  wanting  to  re- 
turn lo  town.  Train  came  about  8  o'dock 
going  north.  No  stove  and  no  lights  at  the 
depot  No  separate  waiting  rooms  for  color- 
ed people.   Population  of  Cleo  about  600. 

Mr.  G.  O.  Baxter,  on  behalf  of  the  com- 
plainants, testified.  In  substance,  as  follows: 
In  stock  business  at  Clea  Have  handled  a 
big  part  of  my  stock  over  the  Ro<^  Island 
Road.  Been  In  the  business  about  a  year. 
Rock  Island  gives  us  one  stock  train  a  week. 
We  are  treated  very  unsatisfactory  over  that 
road.  Do  not  give  us  proper  connections. 
We  would  like  to  have  it  so  we  could  ship 
over  the  "Orient"  I  summed  up  my  busi- 
ness since  the  first  of  the  yea^-run  a  little 
better  than  one  car  a  week.  I  wovld  do 
more  business  ova:  the  "Orient"  than  I  do 
over  the  Bock  Island,  if  we  had  fadlities. 
Had  llttie  stock  sbii^>ed  ont  of  Cleo  prior  to 
the  time  I  moved  there.  I  would  ship  more 
than  one  car  a  week  over  the  "Orient"  If  we 
had  faculties  at  Cleo.  The  "Orient"  is  direct 
to  Wichita.  Rock  Island  has  three  divisions. 
Have  been  60  hours  on  the  Bock  Island  going 
to  Wichita.  Have  been  about  6  hours  making 
It  over  the  "Orient"  and  about  23  hours  to 
Kansas  City.  Have  driven  cattle  to  Aline 
and  shipped  over  "Orient"  If  we  had  facil- 
ities at  Cleo,  would  not  ^ip  over  tiie  Bock 
Island.  We  can  ship  stock  every  day  over 
the  "Orient"  I  ship  to  Wichita  and  Kansas 
City.  I  do  not  know  what  profit  my  bnstnesa 
would  be  to  railroad.  Since  the  first  of  the 
year  amounted  to  $2,100.  The  country  west 
of  Cleo  Is  right  out  In  the  sand  hills.  The 
Rock  Island  has  adequate  passenger  and. 
freight  depot  In  tiie  town.  Both  roads  run 
north  and  south.  * 

Mr.  Morton  Bassett  testified,  on  b^alf  oC 
the  complainants,  as  follows,  in  substance: 
Am  a  merchant  and  do  shipping  from  Wlcli- 
itn.  It  takes  dght  days  to  ship  goods  over 
the  Rock  Island  from  Wichita  to  Cleo,  and 
about  six  days  from  Anthony,  Kan.,  to  Cleo 
over  the  Bode  Island.  I  can  'phone  an  order 
to  Anthony  and  have  it  come  down  over  tbe 
"Orient"  and  get  the  goods  to  deo  In  tbe 
afternoon.  We  shipped  that  way  Quite  a 
while,  but  had  no  place  to  unload  our  gooda. 
and  ofteitimes  they  came  without  onr 
knowing  anything  about  it,  and  we  were 
compelled  to  quit  shipping  over  the  "Orient.** 
We  have  asked  the  "Orient"  and  did  every- 
thing  we  could  to  get  than  to  build  a  freight- 
house  so  we  could  have  goods  delivered  in  it. 
They  paid  no  attention  to  us.  I  went  to  tlie 
shed  to  take  the  "Orient"  Started  at  12 
o'clock,  and  at  half  past  4  the  train  came.  X 
sat  in  the  sun  S%  hours.  This  hai^>ens  oft^i. 
People  going  over  there  and  standing  In  tlie 
rain  tn  order  to  pay  tbe  "Orient"  railway 
their  money  to  get  hauled  up  to  Wichita  ana 
Kansas  City.   Tbe  citizens      Cleo  tbousbt 
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It  would  pay  tbe  "Orient"  Ballway  to  put  In 
tbe  stockyards  and  side  track,  and  buUd  a 
freight  and  paasenger  Aegot.  It  would  pay 
those  people  well  to  do  that  We  have  a  good 
bDslnesB.  We  have  the  beat  business  of  any 
town  on  the  road.  We  handle  more  goods 
out  of  Cleo  than  any  other  town  along  the  line 
except  Watonga.  We  have  agreed  time  and 
■saia  to  give  the  "Orient"  the  trade  because 
their  advantages  are  better  for  us. 

Othw  tmslnen  men  testified  to  the  same 
effect. 

Mr.  Bobs,  chief  clerk  to  the  auditor,  testi- 
fied on  behalf  of  the  defendant.  In  substance, 
IB  ft)llow8 :  Chief  clerk  to  the  auditor.  Com- 
piled statistics  showing  freight  and  passenger 
receipts  at  West  Cleo.  These  figures  were 
for  the  months  of  January  to  Jnne,  Inclusive. 
There  were  18  shipments;  total  w^bt,  6,- 
675  pounds;  earnings  to  the  "Orient,"  $SS.58 
gross  receipts.  This  was  for  freight  received. 
We  do  not  ship  freight  out  I  also  ascertained 
what  business  was  being  moved  into  AUne 
and  Orients  for  West  Cleo  for  three  months, 
January,  February,  and  March.  One  ship- 
ment, 92  cents;  at  Aline,  two  shipments,  68 
cents.  Passenger  traffle  originating  at  West 
Cleo:  Going  out  during  the  month  of  January, 
124  passengers,  earnings,  $80.43;  February, 
140  passengers,  earnings,  f7Z93;  March,  133 
passengers,  $60.82;  April.  172  passengers, 
$108.29:  May,  192  passengers.  $110.41;  June, 
233  passengers,  $i3S.S0.  Total  for  six  months, 
9M  passengers,  with  earnings  of  $577.02. 
Passengers  destined  to  West  Cleo:  January, 
138  passengos;  $104.78 ;  February,  150  pas- 
sengers, $121.14 ;  March.  182  passengers,  $108.- 
36 ;  April,  136  passengers,  $98.21 ;  May.  192 
passengers.  $116.05;  June,  240  passengers, 
$135.56.  Total  passengers  moving  into  Cleo, 
1,088,  with  earnings  of  $682.10.  Total  pas- 
sengers In  and  out  2,082.  earnings  $1,259.12. 
Total  tonnage  received  at  Orients  for  six 
months,  242  tons,  revenue  $1,027.41.  For- 
warded, 680  tons  with  gross  earnings  of  $1,- 
757.16.  lYom  my  experience  the  mainte- 
nance of  a  small  station  like  West  Cleo  would 
cost  about  $50  per  month,  keeping  the  station 
building  and  platform  In  shape.  In  addition  to 
stent's  salary  and  adequate  stationery,  sup- 
plies, etc.  I  suppose  the  building  and  plat- 
form at  Aline  and  stockyards  and  the  track 
would  possibly  amount  to  an  expenditure  of 
some  $0,000.  A  station  building,  stockyards, 
and  platform  would  probably  cost  $3,000.  At 
6  per  cent  Interest  It  would  be  $180.  The 
fuel,  and  interest  on  the  Investment  includ- 
ed. 6  per  cent,  would  be  about  $50  a  month 
in  addition  to  agent's  salary.  The  two  points 
of  terminals  of  the  "Orient"  are  Kansas  CSty, 
Mo.,  and  T(^1anbo  Bay,  on  the  Oulf  of  Cali- 
fornia. We  are  operating  from  Wichita  south 
to  Altus,  distance  260  miles.  The  "Orient" 
of  Texas,  an  affiliated  line  now  operating 
173  mUes  southward.  Will  have  80  miles 
snore  in  operation  by  the  Ist  of  October,  and 
are  operating  In  New  Mexico  aroroximately 


230  to  250  miles.  The  "Orient'*  is  a  new 
road.  I  was  never  employed  by  a  new  road 
before.  I  don't  know  whether  a  new  road 
as  new  as  the  "Orient"  ever  made  moae^  or 
not  I  believe  the  genwal  experience  is  to 
the  contrary.  I  don't  know  how  much  per 
mile  It  cost  to  build  the  road.  They  paid  the 
construction  company  $22,500  a  mile  In  bonds, 
I  have  pr^ared  statistics,  and  the  "Orient" 
railway  Is  not  paying  operating  expenses  In 
either  Oklahoma  or  Kansas.  For  six  months 
^dlng  December  Slst,  the  operating  reve- 
nues In  Kansas  aluounted  to  .  $100,206.89, 
trackage  of  72.68  miles.  The  operating  ex- 
poses in  Kansas  were  $133,271.67.  S&78  per 
cent  of  tbe  revenue^  Oklahoma  trackage, 
197.9  miles ;  op»atlng  revenues,  $233,101.19 ; 
expenses.  $373.807.0a  Loss  on  the  entire 
line  of  $99,476.80.  Batio  of  expoises  to  rev- 
enue, 126.66  per  cent  It  Is  tbe  policy  of  the 
"Orloit*'  railway  to  install  depots  and  ship- 
ping facilities  whan  It  la  needed  by  the  pub^ 
lie  and  particularly  at  competitive  points. 

We  are  of  the  opinion  that  this  and  other 
evidence  offered  at  the  trial  reasonably  tends 
to  sustain  the  findings  of  fact  of  the  commis- 
sion. It  is  true  there  Is  no  specific  finding 
by  tbe  commission  that  the  "Orient"  Ball- 
way  Is  operating  at  a  loss,  but  that  fact  was 
undoubtedly  taken  Into  consideration  in  resell- 
ing Its  conclusion.  The  commission  finds 
that  from  a  purely  business  standpoint  the 
railroad's  financial  condition  would  be  Im- 
proved by  the  establishment  of  the  facilities 
required  by  the  order,  and  to  our  mind  there 
is  ample  evidence  to  sustain  the  finding. 
Whilst  the  corporation  commission,  and  the 
courts,  should  be  careful  in  the  exercise  of 
their  power  to  regulate  and  control  new 
railroads  that  are  not  making  running  ex- 
penses, in  matters  pertaining  to  the  perform* 
ance  of  their  public  duties,  when  such  con- 
trol involves  additional  expenditures  for  the 
improvement  of  their  passenger  and  freight 
facilities,  yet  this  Important  duty  should  not 
be  surrendered  on  that  account  "To  make 
railroad  directors  the  sole  and  ultimate 
Judges  of  'the  times  and  places  when  and 
where  the  corporation  will  receive  and  con- 
vey persons  and  articles'  on  the  line  of  its 
road  would  be  to  give  railroad  corporations 
the  power  to  c<mtrol  the  markets  of  the  coun- 
try, to  create  a  surplus,  or  a  famine,  In  agri- 
cultural, mineral,  and  other  products;  to 
raise  or  reduce  the  wages  of  labor;  and  to 
promote,  or  retard,  at  pleasure,  the  growth, 
prosperity,  and  welfare  of  towns,  cities,  and 
country.  A  construction  that  leads  to  such 
results  is  Inconsistent  with  the  nature  of  the 
grant  to  the  defendant  corporation,  contrary 
to  its  spirit  and  subversive  of  the  public  ob- 
jects It  was  Intended  to  promote.  The  Leg- 
islature win  not  be  held  to  be  so  Indifferent 
to  the  trust  committed  to  It  as  to  direct  It- 
self and  the  state  tribunals  of  authority  over 
the  mannor  in  which  the  franchises  granted 
by  It  are  to  be  exsrcised  In  tbe  important 
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particulen  uuder  consideration,  unless  Its  in- 
tentloa  to  do  so  is  expressed  In  specific 
tenns."  B.  B.  Gommlssloners  t.  P.  &  O.  0. 
R.  B.  Co.,  63  Me.  269,  18  Am.  Bep.  206.  "To 
establlBh  stations  at  proper  places  Is  the  first 
duty  of  a  railroad  companf.  The  state  can 
certainly  provide  for  the  enforcement  of  that 
duty."  Minneapolis.  St  L.  !«.  B.  B.  Co.  t. 
Minnesota  ex  reL  B.  R.  Warehouse  Commis- 
sioners, 193  n.  S.  63,  24  Sop.  Ct  396,  48  L. 
Ed.  614. 

The  record  In  the  case  at  bar  shows  that 
the  commission  gave  due  consideration  to  all 
the  evidence  offered  on  behalf  of  the  com- 
plainants and  the  railway,  and  after  careful- 
ly weighing  the  same  arrived  at  the  conclu- 
sion that  the  reasonable  needs  and  conven- 
iences of  the  people  of  the  vicinity  of  Cleo 
require  the  railway  company  to  furnish  addi- 
tional freight  and  passenger  facilities,  and 
that  this  can  be  done  by  an  expenditure  of 
about  $3,000  or  $3,500,  to  establish  sufficient 
and  suitable  depots,  switch-track  facilities, 
and  stock  pens  and  shipping  facilities,  and 
that  the  Interest  on  this  amount  would  be 
about  $200  annually ;  that  it  will  cost  about 
$1,000  to  maintain  a  station  of  the  kind  and 
character  required;  that  the  gross  total  ex- 
pose and  interest  on  the  Investment  would 
not  exceed  $100  per  month;  that  for  this 
outlay  the  railway  company  would  receive 
about  $3,000  worth  of  live  stock  shipments 
per  year;  that  it  would  probably  receive 
from  $1,200  to  $1,500  in  broom  com  ship- 
ments that  Is  shipped  from  other  points; 
that  it  would  receive  from  $1,000  to  $1,200 
ln-I)ound  freight  shipments,  and  several  hun- 
dred dollars  of  local  out-bonnd  shipments, 
that  It  does  not  now  receive. 

We  are  fully  convinced  that  both  the  pas- 
senger and  freight  facilities  furnished  the 
people  of  West  Cleo  and  victoity  by  the  "Or- 
ient" are  Inadequate,  and  we  are  not  prepar- 
ed to  say  that  the  order  of  the  commission 
requiring  the  expenditures  of  the  forgoing 
sums  of  mon^  for  their  Improvement  is  un- 
reasonable. We  believe,  with  the  corporation 
conunlssi<m,  that  the  expenditure  of  this  sum 
will  greatly  Increase  the  business  of  the  rail- 
way at  that  point,  and  will  prove  to  be  finan- 
cially advantageous  to  the  company,  notwith- 
standing the  location  of  the  town  of  Orlenta 
about  2%  miles  south  of  Cleo,  and  south  of 
the  Cimarron  river.  It  Is  a  well-known  fact, 
and  the  evidence  In  this  case  tends  to  show 
It,  that  the  rivers  of  Oklahoma,  and  the 
Southwest  generally,  constitute  a  considera- 
ble barrier  to  Intercourse  between  the  people 
living  on  ^ther  side.  Usually  the  north 
shore  Is  covered  by  sand  hills  for  a  cotusld- 
erable  distance  from  the  bed  of  the  river, 
making  traffic  by  foot  or  vehicle  between  the 
north  and  south  shores  at  times  Impossible^ 
and  always  difficult,  If  not  Impracticable. 

The  order  of  the  corporation  commission 
is  affirmed.  All  the  Jastices  concur. 


BBAGDON  T.  McSHBA. 
(Supreme  Conrt  of  QUahoma.  UanA  8^  ISlOi) 

(BvlMua  H  Court  J 

1.  Appul  and  Ebkob  a  1020*)— Rbtixw— 
FnTDiNGS  or  Masteb. 

The  report  of  a  master  In  cbanceir,  niade 
in  a  chancery  case  In  one  of  the  United  States 
courts  of  the  Indian  Territory  prior  to  state- 
hood, where  the  reference  to  the  master  was  not 
made  by  conaent,  is  as  to  finding  of  facts  made 
by  the  master  only  persuasive,  and  his  findings 
may  be  reversed,  unleBs  the  same  are  sustained 
by  a  preponderance  of  the  evidence. 

[EU.  Note.~For  other  cases,  see  Appeal  and 
S)rror.  Gent  Dig.  {|  4011,  4012;  Dec  Die  1 
1020.*1 

2.  Appeal  and  Ersob  (I  1019*)— Bevixw— 
FINDINGS  or  Masteb. 

Bat  the  lecal  presumption,  where  the  evi- 
dence is  conflicting,  is  that  the  findings  of  fact  of 
the  master  are  correct,  and  bis  reports  will  not 
be  set  aside,  unless  It  appears  with  reasonable 
clearness  that  he  has  tallen  into  a  mistake  tt 
fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4006-4010;  Dec.  Dig.  | 
1019.*] 

3.  Estoppel  (SS  50,  96*)— Szlkkob— "Estop- 
pel BY  Silence.'* 

In  order  for  the  dlence  of  a  party  to  con- 
■titute  an  estoppel  against  him,  it  most  have 
occurred  under  such  drcumstances  as  to  have 
made  It  his  Imperative  duty  to  speak,  and  the 
party  In  whose  favor  the  estopppel  Is  Invoked 
most  have  been  misled  into  doing  that  which  he 
woold  not  have  done  but  for  such  sUenee^ 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  142,  285;  Dec.  Dig.  SS  06,  05.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  24M-2496 ;  vol.  8.  p.  7654.] 

4k  Indians  (S  15*)— Estoppel  (S  95*)— Alien- 
ation or  Lands. 

A  corporation  loaned  to  a  minor  Creek 
freedman  a  sum  of  m<mey  and  took  from  said 
Creek  freedman  on  June  17,  1906,  her  deed  to 
40  acres  of  her  snrplns  allotment  to  secure  the 
payment  of  the  sum  of  money  advanced  to  her. 
M.  subsequently,  on  Sn>tember  25,  1606,  pur- 
chased  from  her  during  her  minority  her  entire 
surplus  allotment  of  120  acres,  at  which  time 
he  inquired  of  the  corporation  the'  amount  of 
their  interest  and  claim  In  the  land  and  the  anm 
of  money  that  would  be  required  to  secure  a  re- 
lease  of  its  Interest  In  the  same,  and,  upon  be- 
ing Informed  of  the  amount,  paid  the  same  to 
the  corporation,  which  executed  a  quitciaira 
deed  to  the  Greek  freedman,  releasing  and  quit- 
dalmlng  Its  Interest  In  said  40  acres  of  land 
back  to  her.  All  of  said  transaction  on  the 
part  of  the  corporation  was  conducted  by  its 
president  and  secretary,  who  owned  all  the  atodc 
of  said  corporation  except  one  share.  M.  took 
an  affidavit  of  ^e  Creek  freedman  that  she  was 
then  of  age.  The  officers  of  the  corporation 
bad  no  knowledge  of  such  affidavit  but  at  the 
time  of  the  transaction  liad  knowledge  leading 
them  to  believe  that  the  Creek  freedman  wss 
not  of  age.  No  statement  or  representation 
whatever  was  made  by  the  officers  of  the  corpo- 
ration to  M.  as  to  the  age  or  capacity  ot  said 
Creek  freedman  to  convey  her  allotment  Heli, 
that  said  deeds  to  the  corooration  and  to  M. 
were,  by  reason  of  section  16  of  the  act  to  rat- 
ify and  confirm  a  supplemental  agreonent  with 
the  Greek  Indians,  approved  June  tOi  1903 
(chapter  1323.  32  Stat  500).  absolutely  void 
and  not  susceptible  of  ratification  In  any  man- 
ner by  the  grantor;  and  that  said  officers  of 
the  conrantlon  who  purchased  the  land  f mm  the 
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Greek  freedman  after  the  became  of  lawful  ace 
were  not  entopped  In  an  action  brought  to  can- 
cel the  deed  ffiTen  by  her  to  M.  dtmnr  ber  mi- 
nority, from  aaaertinv  that  die  ww  at  tiiat  time, 
a  minor,  and  ber  deed  void. 

[Ed.  Note.— For  other  caeee,  see  Indiana.  Gent. 
I>iK>  H  17t.37;  Dec.  Dig.  8  lo;*  Eitoppet.  Gent 
Dig.  If  28b-2^;  Dee.  ttg.  S  9S.*] 

Appeal  fEom  tbe  United  Btatea  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory, at  Miukogee;  WlUUm  H.  Lawrence, 
Jodga 

Action  bj  J.  a  HcShea  asalnat  Marshall 
U  Bragdon.  Jadgmukt  for  plalntUC,  and  de- 
fendant appeals.  Affirmed. 

This  action  was  orlglnall7  inatltnted  in  the 
United  Statee  court  for  the  Weetem  district 
of  the  Indian  Iterrltory  at  Muskogee,  where 
jndgment  ^ae  rendered  on  the  SOth  day  of 
October,  1907,  In  favor  of  appellee,  J.  O.  Mc- 
Sbea,  from  which  judgment  an  appeal  was 
taken  to  the  United  States  Court  of  Appeals 
of  the  Indian  Territory  before  the  admis- 
sion of  the  state;  and  that  appeal  la  now, 
under  the  provision  of  the  enabling  act  (Act 
Jane  16^  1906,  c.  8830,  84  Stat  267),  before 
this  court  for  final  disposition. 

fniere  1b  Involved  in  this  action  the  title 
to  120  acres  of  land  and  the  title  to  an  agri- 
cultural lease  on  40  acres  of  land  adjoining 
the  aforesaid  120  acres.  Said  tracts  of  land 
constltote,  respectively,  the  surplus  and  home- 
stead allotments  of  Myrtle  Mcintosh,  a  duly 
enrolled  Creek  freedman.  The  material  facts 
ont  of  which  the  case  arose,  and  that  are 
important  to  the  consideration  of  the  ques- 
tions presented  by  this  appeal,  are  substan- 
tially as  follows:  On  June  17,  1905,  the 
Sonthwestem  Land  ft  Investment  Company, 
a  corporation,  of  which  one  Howard  E.  Bell 
was  president  and  appellee  was  secretary, 
loaned  to  Myrtle  Mcintosh  a  sum  of  money 
and  took  from  her  to  secure  the  payment  of 
same  a  deed  to  40  acres  of  the  land  in  con- 
troversy. In  the  month  of  September,  1905, 
appellant,  defendant  below,  purchased  from 
Myrtle  Mcintosh  120  acres  of  the  land  In 
controversy,  and  received  from  ber  a  war- 
ranty deed  conveying  same  to  him.  On  Feb- 
ruary 19, 1906,  Myrtle  Mcintosh  executed  and 
delivered  to  Howard  E.  Bell  ber  warranty 
deed  conveying  the  same  land,  and  on  the 
same  day  executed  and  delivered  to  Bell  an 
agricultural  lease  on  her  40-acre  homestead. 
On  April  30,  1906,  Bell  and  wife  conveyed 
by  warranty  deed  tiie  120-acre  tract  to  appel- 
lee, J.  O.  McShea.  and  later,  on  May  26, 1906, 
assigned  to  him  the  lease  on  the  40  acres. 
On  February  21,  1906,  appellant  obtained  a 
second  deed  to  him  from  Myrtle  Mcintosh 
for  the  129  acres  of  land.  Appellee  brought 
tills  action  setting  np  as  his  chain  of  title 
the  lease  and  wairanty  deed  txom  Myrtle 
Mcintosh  to  BeU  and  the  warranty  deed  and 
assignment  of  the  lease  fran  Bell  and  wife 
to  him,  and  alleged  that,  at  the  time  of  the 


ezeentkm  and  delivery  to  UyrOe  Hclntoeh 
of  her  first  warranty  deed  and  lease  to  ap- 
pellant, she  was  not  then  of  age,  and  that 
said  deed  and  lease  for  that  reason  wwe 
ToU,  but  tikat  Uuy  and  the  second  deed  ob- 
tained 1^  cppdlant  cinistltntB  a  cloud  njfon 
his  title,  and  prayed  for  a  cancellatign  of 
said  deeds  and  lease.  The  Jndgmokt  ot  the 
trial  court  awarded  to  appellee  aU  the  relief 
prayed  for  In  his  petition. 

Preston  C.  West  (Harlow  A.  Leekly  and 
Earnest  L.  Kistler,  of  counsel),  for  appelant 
Bdgar  A.  Demeules,  Geo.  S.  Bamsey,  and  O. 
L.  Thomas,  for  appellee. 

HAYE>S.  J.  (after  stating  the  facta  as 
above).  Appellant  makes  two  contoitions 
for  reversal  of  this  cause.  He  ctmtends, 
first,  that  the  master  in  chancery  erred  in 
finding  that  Myrtle  Mcintosh  was,  on  the 
26th  day  of  September,  1906,  when  she  exe- 
cuted to  api>ellant  her  first  warranty  deed 
conveying  the  120  acres  of  land  In  controver- 
sy, and  when  she  executed  to  him  a  lease  on 
her  40-acre  homestead,  a  minor.  Ue  con- 
tends, second,  that,  if  she  was  at  said  times 
a  minor,  by  reason  of  the  matters  pleaded 
by  him  in  his  answer  and  established  by 
evidence,  appellee  Is  estopped  from  assert- 
ing as  against  appellant  that  she  was  at  said 
times  a  minor.  We  shall  consider  these  coa- 
tentions  in  the  order  here  stated. 

1.  At  the  threshold  of  our  consideration  of 
the  first  proposition,  we  meet  with  a  differ- 
ence In  the  contentions  of  counsel  as  to  what 
rule  shall  govern  us  In  detmnlnlng  whether 
the  muter  In  chancery  erred  In  his  findings 
of  fact  as  to  the  age  of  Myrtle  Mcintosh. 
Appose  contends  for  the  rule  that  where 
there  is  any  evidence  reasonably  tending  to 
support  the  findings  of  the  master,  and  the 
same  have  been  confirmed  by  the  trial  court, 
this  court  should  not  disturb  his  report  Ap- 
pellant contends  that  the  trial  here  In  this 
court  la  de  novo,  and  that  this  court  should 
weigh  the  evidence,  and.  If  it  be  found  that 
the  master  has  found  against  the  decided 
weight  of  the  evidence,  his  report  should  be 
set  aside,  and  this  court  make  Its  own  find- 
ings. The  former  of  these  rules  now  pre- 
vails in  this  JnriBdlctlon  under  the  statutes 
extraided  In  force  upon  the  admission  of  the 
state.  But  It  has  heretofore  been  decided 
by  this  court  that  on  review  of  Jndgmoits 
rendered  in  the  United  States  courts  of  In-  - 
dian  Territory  before  the  admission  of  flie 
state  iqwn  reports  of  master  In  chancery, 
where  the  reference  was  not  made  by  agree- 
ment of  the  parties,  the  latter  rule  govenu 
us  (Horn  et  nx.  v.  Gibson,  103  Pac.  603); 
but,  where  the  evidence  is  confilcttng,  the 
legal  presumption  Is  that  the  findings  of  the 
fact  of  the  master  are  correct,  and  his  re- 
port will  not  be  set  aside,  unless  it  appears 
with  reasonable  clearness  that  he  has  fallen 
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Into  a  mlitake  of  fact  (Blakemore  t.  J<An- 
■on,  106  Fa&  665).  The  reference  to  the 
maeter  In  thla  case  was  not  by  agreonrait, 
but  by  general  wder  of  ttie  conrt 

,We  bare  carefnlly  read  tbe  record  In  this 
ca«e  and  vel^ied  the  evldoiee  therein,  and, 
testing  the  same  1^  the  foregoing  mle,  we 
cannot  say  Uiat  tbe  master  committed  error 
In  finding  Myrtle  Hdbitoah  to  be  a  minor  on 
B^tembw  ^  1906)  when  she  executed  h«r 
first  warranty  deed  to  ai^tellant,  and  that 
she  was  not  of  age  nntil  Felmiary  18;  1906. 
Sectiw  18  of  tbe  act  to  ratify  and  confirm  a 
supplemental  agreement  with  the  Creek  In- 
dians, approved  June  30.  1902  (chaptw  1323, 
82  Stat  600),  prorides:  "Lands  allotted  to 
cltliens  shall  not  in  any  mannw  whatever 
or  at  any  time  be  incumbered,  taken,  or  scdd 
to  secure  or  satisfy  any  debt  or  obligation 
nw  be  alioiated  by  the  allottee  or  his  heirs 
beCwe  tbe  eq>iration  of  five  years  from  the 
date  of  anw>Tal  of  this  supplemental  agree- 
ment. •  •  •  Any  agreement  or  convey- 
ance  of  any  Und  or  diaracter  In  violation  of 
any  of  tlie  ^ovisiona  of  this  paragraph  shall 
be  abeolntely  void  and  not  luiceptible  of 
ratification  in  any  manner,  and  no  role  of 
estiH>peI  shall  ever  prevent  tbe  assertion  of 
its  invaUdlty." 

Theat  treaty  provisions  were  as  to  minor 
Creek  fnedrnm  in  force  at  the  time  of  the 
execution  of  the  deed  by  Myrtle  Mcintosh 
to  appellant,  and  ssld  deed  was  therefore 
absolutely  nnll  and  void  and  Incapable  of 
ratification.  Blakemore  v.  Johnson,  supra. 
Oilbert  Y.  Alfer  et  al.,  IBS  Fed.  231,  98  a 
C  A.  BIT. 

3.  We  now  pass  to  the  second  question: 
Is  appellee,  Iv  reason  of  any  conduct  on  his 
^Mrt  connected  with  tbe  transaction  by  which 
siHiellant  purchased  from  Myrtle  Mcintosh 
OH  Septeiuber  2S.  1905,  the  land  la  contro- 
T«r«j*,  estopped  from  asserting  that  Myrtle 
Mclutosh  at  that  time  was  not  of  age,  and 
the  conveyance  1^  her  to  appellant  void? 
We  think  not  Mr.  Blglow,  at  page  726.  16 
I've  declares  tbe  essential  elements  of  an 
eiiultnble  estoppel  to  be:  First,  there  must 
exist  a  false  representation  or  concealment 
of  material  facts.  Second,  It  must  have 
been  made  with  knowledge,  actual  or  con- 
structive, of  the  facts.  Third,  the  party  to 
wbom  it  was  made  must  have  been  without 
knowledge,  or  the  means  of  knowledge,  of  the 
real  facts.  Fourtb,  It  must  have  been  made 
with  the  Intaitlon  that  It  should  be  acted 
upon.  Fifth,  the  party  to  whom  it  was  made 
must  have  relied  on  or  acted  upon  it  to  his 
prejudice.  To  apply  these  principles  of  es- 
toppel and  determine  whether  an  estoKiel 
lins  been  established  In  this  case  requires  us 
to  review  briefly  the  facts. 

Prior  to  June  17,  1905,  the  Southwestern 
Land  &  Investment  Company,  a  corporation, 
had  advanced  or  loaned  to  Myrtle  Mcintosh 
A  sum  of  money,  and  on  that  day  they  took 
n  deed  from  her  for  40  acres  of  her  land  to 
secure  tbe  payment  of  her  Indebtedness  to  it 


On  the  same  day,  Bvalloe  Mclntosli,  her 
mother,  made  an  affidavit  that  MyrOe  Mc- 
intosh was  bom  on  the  19th  day  of  Feb- 
ruary, 1887.  This  transaction  between  tbe 
ctffporatton  and  Myrtle  Mcintosh  was  oon- 
dw^  by  Howard  B.  Bcdl  and  appellant, 
who  were  officers  of  the  company  and  own- 
ed all  of  its  stock  except  one  share.  Appe- 
lant testifies  that  the  persm  drawing  tlie 
affidavit  of  Bvaline  Mcintosh  committed  er- 
ror therein.  ]n  ttiat  it  stated  the  you:  of 
Myrtle  Mcintosh's  birth  to  be  In  1887,  in- 
stead of  1S88:  that  immediately  after  the 
oecutlon  and  delivery  of  the  aflldavlt  Eva- 
line  Mcintosh  rettimed  to  tbe  <Aoe  of  the 
company  and  explained  that  such  error  bad 
beoi  made  and  asked  for  Its  correction ;  tliat 
both  appellant  and  Bdl  were  Informed  ot 
thla  mistake ;  tliat  they  tbeia  knew  or  believ- 
ed that  Myrtle  Mcintosh  was  not  at  that 
time  of  age;  that  the  deed  was  taken  from 
her  for  the  purpose  and  with  the  view  that 
she  would  not  sell  the  land  to  any  one  else 
without  paying  the  amount  of  h»  Indebted- 
ness; and  that  no  one  else  would  buy  it 
without  requirliv  her  to  pay  it  and  clear  the 
title.  On  September  23,  1906,  app^nt;  de- 
siring to  purchase  the  Myrtie  Mclntodi  al- 
lotmoit  of  120  acres,  with  knowledge  tliat 
the  Southwestern  Land  &  Investment  Com- 
pany bad  a  claim  upon  a  portion  of  the  land, 
went  to  Myrtle  Mcintosh  to  purchase  it. 
After  ascertaining  that  he  and  she  conld 
reach  terms,  be  proceeded  ^tber  In  person 
or  by  agent  to  ascertain  from  anteUant  In- 
formation as  to  the  amount  of  bis  claim 
against  the  land  and  for  what  sum  he  would 
relinquish  the  cmnpany's  Interest  therein.  He 
waa  informed  by  appellee  that  the  amount 
of  the  company's  <dalm  was  $337,  and  upon 
payment  of  that  aum  it  mmld  reilnqulah  its 
claim.  Appellant  testifies  tliat,  acting  for 
Myrtle  Mcintosh,  he  paid  appellee  the  sum 
of  f337,  whereupon  the  Southwestern  Land 
&  Investmrat  Company  executed  to  Myrtle 
Mcintosh  its  quitclaim  deed,  whereby  it  re- 
leased, quitclaimed,  and  conv^ed  unto  her 
all  Its  right,  title,  claim,  and  demand  In  and 
to  the  40  acres  of  land  theretofore  conveyed 
1^  her  to  it.  The  company  was  at  this  time 
In  possession  ot  the  affidavit  of  Eveline  Mc- 
intosh, but  this  fact  was  not  imparted  to  ap- 
pellant No  Inquiry  was  made  of  the  com- 
pany or  of  its  officers  by  appellant  as  to  the 
age  of  Myrtle  Mcintosh  or  as  to  the  ^Ind  and 
character  of  title  It  bad  in  the  property,  and 
no  r^resentatlon  or  statement  was  made  by 
appellee  or  other  officers  of  the  company 
relative  thereto.  It  was  not  until  after  the 
entire  transaction  bad  been  consummated 
and  tbe  deed  executed  by  Myrtle  Mcintosh 
to  aK>tiIant  that  appellee  told  appellant  of 
the  existence  of  Evallne  Mcintosh's  affidavit, 
at  which  time  said  affidavit  was  given  to  ap- 
pellant and  he  was  told  by  appellee  that 
Myrtle  Mcintosh  was  not  of  age.  When 
appellant  purchased  the  land  from  Myrtle  Mc- 
intosh and  took  her  deed  therefor  on  the 
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2501  day  tH  S^tembw,  190S,  he  also  took  her 
affidaTlt  to  Oie  dCect  that  she  was  then  ot 
agfc  Attme  die  became  of  age  on  February 
la,  1906,  Howard  B.  Bell  bought  from  her 
her  entire  sarplna  allotment  ot  120  acres  and 
to<A  a  lease  on  her  40-8cre  homestead.  He 
hi  torn  afterwards  conveyed  the  laud  and  as- 
dgned  ttie  lease  to  appelant  The  n^tla- 
tton  between  Bell  and  Myrtle  Mcintosh 
which  resulted  in  her  conv^ng  the  land 
and  assigning  the  lease  to  him  was  conduct- 
ed by  appellant  as  the  agent  of  Bell. 

We  think.  If  the  facts  In  this  case  wonld 
be  snfficirat  to  estop  the  land  company  from 
assertiog  the  minority  of  Myrtle  Mcintosh 
at  the  time  she  conveyed  the  land  to  appel- 
lant, if  It,  after  she  had  attained  her  major- 
ity, had  purchased  from  her  the  land  in  con- 
troversy, Bell  and  appellant,  his  grantee, 
with  knowledge  of  all  the  facts,  would  Ilke- 
wlae  be  estopped,  for  the  transaction  between 
the  company  and  appellant  was  conducted  by 
Bell  and  appellee  who  were  la  possecnlon  of 
all  the  facts  known  to  the  company;  and 
they,  as  the  ownera  of  all  the  stock  except 
one  share,  were  the  beneficiaries  of  the  trans- 
action whereby  the  company's  debt  was  paid 
and  its  Interest  In  the  40  acres  relinquished 
bfidi  to  Myrtle  Mcintosh.  It  Is  not  contend- 
ed that  appellee  made  any  misrepresentations 
or  was  guilty  of  any  active  fraud  that  misled 
&PI>el]ant  or  Induced  him  to  purchase  the 
land  from  Myrtle  Mcintosh  and  to  furnish 
the  money  with  which  her  debt  to  the  com- 
pany was  paid.  The  precise  conduct  of  ap- 
pellee upon  which  appellant  must  base  an 
estc^pel,  if  there  Is  any  estoppel,  Is:  That 
appdlee,  when  appellant,  acting  for  Myrtle 
Mcintosh,  paid  to  appellee  as  office  of  the 
company  the  sum  of  $337  in  payment  of  Its 
<^alm  against  Myrtle  Mcintosh,  to  secure 
which  she  had  conveyed  a  part  of  the  land 
In  controversy,  did  not  disclose  to  him  bis 
knowledge  or  information  then  possessed  by 
him  to  the  effect  that  Myrtle  Mcintosh  was 
not  of  age;  and  that  he  was  silent  when  he 
ought  to  have  spoken.  The  mere  possession 
by  appellee  of  the  affidavit  of  Bvallne  Mc- 
intosh In  which  by  mistake  it  had  been 
stated  that  Myrtle  Mcintosh  was  of  age,  with- 
out appellant's  knowing  that  appellee  posseM- 
ed  such  affidavit  or  the  contents  thereof 
before  he  purchased  from  Myrtle  Mcintosh 
and  paid  to  the  company  the  amount  of  Its 
claim  against  the  land,  constitutes  no  estop- 
pel. No  use  was  made  of  this  affidavit  by 
appellant  to  deceive  or  mislead  appellee,  and 
appellee  had  no  knowledge  of  its  existence, 
until  after  the  entire  transaction  had  been 
consummated.  The  r^resentatlons  or  con- 
duct relied  npon  to  raise  an  estoppel  must 
have  been  concurrent  with  or  anterior  to  tbe 
action  which  they  are  allied  to  have  In- 
fluenced. 16  Cyc.  241.  A  party  may  be  es- 
toi^ted  by  his  silence  from  asserting  the 
truth,  but  tbe  circumstances  under  which 
he  was  silent  most  have  been  such  as  to  have 
made  it  his  duty  to  speak,  and  it  Is  assutial. 


not  only  that  he  had  knowledge  of  flie  fads, 
but  that  the  adverse  party  was  ignorant  ot 
them,  and  was  misled  Into  doing  that  which 
it  would  not  have  don^  but  for  such  silence^ 
16  Cyc.  7S9.  and  authorities  there  dted. 

Appellant's  case  is  lacking,  In  our  opinion, 
in  two  of  these  essentials.  The  circumstan- 
ces surrounding  the  transacttiHi  1^  which 
appellant  obtained  his  deed  from  Myrtle  Mc- 
intosh were  not  such  as  to  have  made  it  the 
imperative  duty  of  appellee  to  impart  to  him 
the  Information  he  had  relative  to  Myrtle 
Mclntwh's  age,  which  led  appellee  then  to' 
think  and  believe  that  she  was  a  minor ;  nor 
does  the  evidence  establish  that  by  his  si- 
lence appellant  was  misled  or  Induced  to 
purchase  the  land  from  Myrtle  Mcintosh, 
which  he  would  not  otherwise  have  done. 
No  ^ort  whatever  was  made  by  the  South- 
western Land  &  Investment  Company  or  Its 
officers  to  Induce  appellant  to  buy  any  por- 
tion of  this  allotment.  He  went  to  the  al- 
lottee, Myrtle  Mcintosh,  not  to  the  land  com- 
pany, to  purchase  this  120  acres  of  land.  The 
land  company  did  not  make  any  claim  to  80 
acres  of  it.  Appellant,  It  is  true,'knew  that 
the  land  company  had  been  dealing  with 
Myrtle  Mcintosh  relative  to  this  land;  but 
the  fact  that  it  bad  dealt  with  her  as  If  she 
had  the  capacity  and  the  right  to  convey  her 
land  cannot  alone  be  successfully  relied  up- 
on by  appellant  to  estop  the  company  or  ap- 
pellee from  asserting  now  that  she  had  no 
right  or  capacity  to  convey,  and  the  fact  Is 
he  did  not  rely  upon  these  circumstances  In 
dealing  with  her.  He  made  his  own.  Investi- 
gation as  to  her  age  and  took  from  her,  be- 
fore he  ever  attempted  to  obtain  from  the 
land  company  a  release  pf  Its  Interest  on  tbe 
40  acres,  her  affidavit  to  the  effect  that  she 
was  then  of  age.  Appellee's  company  had 
.  a  debt  against  Myrtle  Mcintosh,  tbe  pay- 
ment of  which  was  secured  by  a  void  deed. 
The  company  had  tbe  right  to  collect  this 
debt,  If  the  debtor  was  willing  to  pay;  It 
had  a  right  to  receive  funds  that  Myrtle  Mc- 
intosh bad  obtained  from  the  sale  of  her 
lands,  although  she  was  without  power  to 
make  tbe  sale  thereof,  If  the  company  was 
guilty  of  no  fraud,  active  or  passive.  In  pro- 
curing the  sale.  Oan  It  be  said  that  if  ap- 
pellant had,  when  he  agreed  with  Myrtle  Mc- 
intosh upon  terms  of  his  purchase,  given  to 
her  the  money  with  which  to  pay  off  tbe 
claim  of  the  company  and  obtain  Its  release 
of  the  land,  and  she  bad  gone  and  paid  same 
and  obtained  a  release,  the  company,  with 
knowledge  that  tbe  money  with  which  Its 
debt  was  paid  was  the  proceeds  of  her  sale, 
would,  for  that  reason,  have  had  Imposed 
upon  It  tbe  duty  of  warning  appellant  of  the 
defects  In  his  grantor's  title,  or  of  imparting 
to  him  the  information  It  had  as  to  her  mi- 
nority, and  that  Its  security  was  valueless? 

The  company  and  Its  officers  had  no  knowl- 
edge that  any  deceit  or  misrepresentation  had 
been  practiced  by  Myrtle  Mcintosh  upon  ap- 
pelant, or  that  he  had  or  had  not  made  an 
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iDveBtlgatfon  that  convinced  blm  of  lier  right 
to  sell.  It  did  not  conceal  tts  claim  of  Inter- 
est in  the  landf  and  appellee  does  not  now 
seek  to  enforce  any  right  he  or  It  then  had. 
No  r^reaentation  was  made  by  appellee  or 
hla  company  tliat  It  had  a  good  and  perfect 
title  to  the  40  acres.  It  did  not  convey  the 
land  to  appellant,  but  only  released  the  right, 
title,  and  interest  it  then  had  in  the  land 
bach  to  Myrtle  Mclntoab,  npon  payment  of 
the  debt  to  secure  which  the  deed  had  been 
executed  to  it  The  quitclaim  deed  contains 
no  claim  or  covenant  of  seisin  or  right  to 
convey  or  warranty  of  title  or  possesaion.  It 
was  sufficirat  to  conv^  all  the  Interest  the 
company  then  had  in  the  land,  which  was 
all  it  undertook  to  convey;  but  the  company, 
In  fact,  had  no  title  or  interest  whatever  in 
the  land  at  that  time.  Its  deed  ttom  Myrtle 
McIntofOi,  like  the  deed  of  appellant  executed 
to  him  on  S^tember  2S,  1905,  was  absolutely 
void*  for  the  reason  that  it  was  ^ecnted  dur* 
ing  her  minority  In  violation  of  the  statute. 
The'  execution  of  the  fultclalm  deed  by  the 
company  to  Myrtle  Mcintosh  did  not,  and  it 
would  not,  If  It  bad  been  executed  to  appel- 
laut,  estop  the  company  or  appellee  from  sutt- 
seQuently  acquiring  the  title  to  the  land  from 
whomsoever  owned  the  same,  and,  when  ac- 
quired, the  title  would  not  pass  to  the  grantee 
under  the  quitclaim  deed.  Simpson  v.  Greeley 
et  aL,  8  Kan,  686;  Brace  v.  Luke,  9  Kan.  201, 
12  Am.  Bep.  491;  Ott  v.  ^prague,  27  Kan.  620; 
Johnson  v.  Williams.  S7  Kan.  179, 14  Fac  637, 
1  Am.  St  Bep.  248;  9  Am.  &  Bng.  Encyc.  of 
Law,  106,  and  authorities  dted. 

Scofflns  T.  GrandatafC  et  aL,  12  Kan.  467,  is 
a  case  In  which  the  facts  are  very  similar  and 
in  whldi  a  portion  of  the  reasoning  of  the 
court  is  v«7  apposite  to  the  case  at  bar.  In 
that  case  one  Bij^lfe,  a  Shawnee  Indian, 
was  the  owner  of  an  allotmffiit  of  land  which, 
under  the  treaty  provisions  and  acts  of  Con- 
gress, he  was  without  power  to  alienate  ex- 
cept with  the  consent  of  the  Secretary  of  the 
Interior.  He  executed  a  warranty  deed  for 
said  allotment  to  Scofflns  without  the  ap- 
proval of  the  Secretary  of  the  Interior.  Scof- 
flns sold  and  executed  a  warranty  deed  for 
same  to  Robert  Adams.  Adams  conveyed  by 
quitclaim  deed  to  Ann  Pnrdon.  Ann  Pardon's 
grantees  conveyed  to  Grandstaff,  the  defend- 
ant in  the  action.  After  Scofflns  had  convey- 
ed to  Adams,  Blgknlfe,  with  the  consent  of 
the  Secretary  of  Interior,  conveyed  the  land 
to  Harry  McBrlde.  Harry  McBrlde  conveyed 
It  to  Scofflns.  When  the  title  became  vested 
In  Scofflns  under  the  deed  from  McBride  to 
him,  It  Inured  to  the  benefit  of  Rot>ert  Adams 
by  reason  of  the  warranty  deed  theretofore 
executed  by  Scofflns  to  him.  Later,  however, 
Adams  conveyed  by  quitclaim  deed  to  Scof- 
flns, and  Scofflns  brought  an  action  for  pos- 
session. The  court  In  the  opinion  said: 
"The  real  question  presented  by  the  foregoing 
facts  Is:  Who  owns  said  land,  William  Scof- 
flns, the  plaintiff,  or  Abraham  and  Ellen 
Grandstaff,  the  defendants?  It  Is  admitted 
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that  the  deed  from  Bl^ttiife  to  Scofflns  was 
void,  and  conveyed  no  title.  And  for  that 
reason  It  is  also  admitted  that  the  deeds  from 
Scofflns  to  Adams,  and  from  Adams  to  Par- 
don, under  whom  the  Grandstafts  now  claim, 
did  In  like  manner  convey  no  title.  While,  on 
the  other  hand.  It  seems  to  be  admitted  Uiat 
the  deeds  from  BIgknif e  to  McBride,  and  from 
McBrlde  to  Scofflns,  passed  the  title  to  Scof- 
flns. And  we  supprae  it  will  also  be  admitted 
that  under  our  statutes  the  title,  when  It 
passed  by  said  deed  to  Scofflns,  Immediately 
inured  to  the  benefit  (tf  Scofflns'  grantee,  to 
wit,  Adams.  Gon4).  Iawb,  354,  1  4;  Gen.  St. 
185,  c.  22,  I  5.  But  as  the  deed  from  Adams 
to  Purdon  was  only  a  quitclaim  deed,  purport- 
ing to  convey  only  the  interei^  that  Adams 
had  in  the  land  at  the  time  of  the  conv^- 
anoe,  and  nothing  mor^  said  title  did  not,  and 
could  not,  when  Adams  received  it,  inure  to 
the  ben^t  of  Pnrdon,  or  to  the  ben^t  of  any 
of  Purdon's  grantees.  Simpson  v.  Ored^,  8> 
Kan.  686, 597,  598;  Brace  t.  Luke,  9  Kan.  201, 
207,  et  seq.  And,  tb»efor^  we  snppose'it  fol- 
lows that  Adams  might  have  retained  the 
title  to  said  land  forever,  If  he  had  so  choscsi, 
and  neither  Purdon  nor  any  of  her  grantees 
would  have  had  any  action  against  him  on. 
that  account,  nor  any  defense  to  an  actkm 
brought  by  Adams  for  the  possession  of  the 
land.  And  we  suppose  it  also  follows  that 
Adams  might  have  sold  and  conveyed  his 
title  to  any  one  ezc^t  Scofflns,  and  the 
grantee  under  such  conveyance  would  have 
had  the  same  right  that  Adams  himself  pos- 
sessed. But  Adams  did  not  retain  the  title 
to  said  land,  nor  did  he  transfer  it  to  some 
person  other  than  Scoffins;  but  after  the  title 
had  Inured  to  him  as  aforesaid  he  transferred 
the  same  beck  to  Scofflns  by  a  quitclaim  deed, 
and  therefore  the  question  of  who  has  the 
title  now  comes  up  between  Scofflns  and  Pur- 
don's grantees,  to  wit,  the  said  Grandstaffs." 

The  court  held  that  Scofflns  could  not  re- 
cover, but  did  so  upon  the  ground  that  when 
he  conveyed  to  Adams  he  covenanted  and 
agreed  that  he  was  the  lawful  owner  of  the 
premises,  free  and  clear  of  all  Incumbrances, 
and  that  he  would  warrant  and  defend  the 
same  In  the  quiet  and  peaceable  possession 
of  Adams  and  his  heirs  "and  assigns  forever." 
The  court  held  that  the  covenant  for  "quiet 
and  peaceable  possession"  ran  with  the  land« 
and  was  for  the  benefit  not  only  of  the  gran- 
tee, but  of  his  assigns,  whether  they  held  un- 
der warranty  deed  or  quitclaim  deed;  and 
that  while  Adams,  who  had  conveyed  by  a 
quitclaim  deed  to  the  grantors  of  Grandstalfs,^ 
was  not  estopped  to  assert  his  after-acquired 
title  against  his  grantees  and  assigns,  and 
Scofflns,  who  had  conveyed  by  warranty  deed 
with  covenants  running  with  the  land  to  the 
assigns  of  his  grantee,  could  not  recover. 

Myrtle  Mcintosh's  first  deed  to  ai^lee  and 
her  deed  to  the  land  company  were  both  ab- 
solutely void  by  reason  of  section  16  of  the 
supplemental  agreement,  supra,  and  Incapable 
of  ratification  by  her  when  she  became  of 
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mta.  On  her  attalniDr  ber  majority,  rtw  had 
a  rl^t  to  conTey  bw  buul  to  wbomaoerer  Btae 
dioae,  and  B^liad  the  risht  to  pnrcbaa^  and 
Ub  grantee,  appellee,  obtabied  a  cood  title. 
When  she  executed  her  second  deed  to  ap- 
pellant, ihe  had  no  title  in  the  land  to  con- 
Tey. and  the  <mly  effect  at  this  deed  was  to 
elond  the  tlUe  of  Bell  and  hla  grantees. 

In  response  to  the  contention  of  counsel 
(or  appellant  that  the  defense  of  an  equitable 
estoppel  has  beu  established  In  this  case, 
conned  lae  appeUee  nrges  that  by  reason  of 
that  portion  of  sectkm  18  Of  the  Gredc  Bvp- 
plonental  Agreement;  supra,  which  prorldes 
that  any  agreement  or  convince  made  in 
TlOlatlon  of  die  prorldons  of  said  section 
shall  be  Yold,  and  ""not  toBceptlblo  of  ratifica- 
tion In  any  mannw,  and  no  rule  of  estop^l 
shall  erer  prerent  the  assertion  of  its  invalid- 
ity," renders  the  d^aise  of  equitable  estt^vel 
not  aTallable  In  this  proceeding.  Since,  under 
our  Tlew  of  the  facts,  some  of  the  essential 
elonents  of  equitable  estoppel  have  not  been 
^own  by  the  evidence  It  Is  unnecessary  to 
determine  whether,  if  established,  such  de- 
fense would  be  arallable. 

Finding  no  wror  In  the  record  requiring  a 
rerersBl  of  the  cas^  the  jndgmoat  ct  the  trial 
court  is  affirmed. 

DUNN,  a  J.,  and  KANE  and  TURNER, 
JJ..  concoT.  WILLIAMS,  J.,  not  participat- 
ing. 


OHIOAOa  B.  L  A  p.  RT.  Ca  t.  DODSON  ft 
WILLIAMS. 

<SaprenM  Court  of  OUafaoma.  March  8,  1910.) 
(BvUabia  by  ike  Oomt^ 

1.  OABBICBS    (I   202*)  —  FSEiaHT   GBABOn  — 

GoTTon  Sbxpubntb. 

Where  the  terms  "compreBsed  cotton,  any 

Siantlty,"  and  "uDCompreSBed  cotton,  any  quan- 
tj,"  are  nsed  in  a  tariff  sheet  without  further 
ampUfsring  words,  the  contemporaneonB,  practi- 
cal constmction  placed  on  said  terms  by  the 
railroad  company,  through  its  agents  in  charge 
and  the  ahippera,  aa  to  baled  cotton  delivered  to 
the  railroad  company  la  an  nncompreased  state 
with  the  undentanding  that  It  was  to  be  com- 

firessed,  and  then  from  the  idace  of  initial  de- 
ivery  transported  to  the  place  of  original  con- 
signment, when  there  was  no  other  promulgated 
tariff  rate  between  the  designated  points  concern- 
ing cotton  shipments,  is  competent  for  considera- 
tion in  determining  tiie  meaning  of  sndi  terms. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  i  202.*] 

2.  CUBTOHS  AND  TTBAOKS  <{  IS*)— EXPLANA- 
TIOW  or  CONTBACT— Fbeioht  Ohaboes— Cot- 
TOM  SHIPMKNTft-CUBTOH. 

If  there  was  a  recognised  costom  or  nsage 
with  reference  to  the  payment  by  the  railway 
company  of  the  charges  for  compressing  cotton, 
such  charges  being  covered  or  Included  by  the 
rate  for  transporting  by  the  carrier  tit  the  com- 
pressed  cotton,  .there  being  a  question  as  to  tlie 
particular  meaning  of  the  woraa  "uncompressed 
cotton,  any  quantity,"  and  "compressed  cotton, 
any  qnantity,^  such  custom  Is  permissible  tn  be 


fttoved  as  a  matter  of  explanation  of  the  mean- 
ng  of  sudi  words  aa  snca  la  the  tariff  sbeet 
[Gd.  Note.— For  other  cases,  tee  Customs  and 

Usages,  Dec.  Dig.  1 16.*] 

On  rehearing.   Former  opinion  rerersed. 
and  Judgment  below  rerersed  and  cause  re- , 
manded  for  new  trial. 

For  former  opinion,  see  M  Pac.  678. 

On  the  6th  day  of  March,  1004,  Dodson  ft 
Williams  commenced  their  action  in  the  Unit- 
ed States  Court  for  the  Southern  District  of 
the  Indian  Territory  at  Ryan,  against  the 
Chicago,  Rock  Island  ft  Pacific  Railway  Com- 
pany. Their  complaint  alleged  that  the  plain- 
tiffs were  a  partnership,  and  that  the  defend- 
ant was  a  corporation,  and  that  on  the  8th 
day  of  February,  1903,  plaintiffs  delivered 
to  the  defendant  as  a  common  carrier,  at 
the  town  of  El  Reno,  In  the  territory  of  Ok- 
lahoma, 200  bales  of  cotton  to  be  carried 
by  the  defendant  to  tbe  city  of  Denver,  which 
said  cotton  weigfa^  in  the  aggregate  105,781 
pounds,  and  that  on  tbe  2Sd  day  of  Janmiry, 
1903,  they  delivered  to  the  defendant  00 
bales  of  cotton,  weighing  In  the  aggregate 
26,008  pounds  at  the  city  of  El  Reno;  that 
on  tbe  0th  day  of  February,  1903,  they  de- 
livered to  the  defendant  105,482  pounds  at 
tbe  city  of  Chlckasha  to  be  carried  to  Den- 
ver ;  that  the  cotton  was  sent  shipper's  order, 
with  instructions  to  notify  their  r^resenta- 
tlves,  the  Overland  Cotton  Company,  at  Den- 
ver; that  tbe  defendant,  through  Its  agent, 
contracted  with  plaintiffs  to  carry  the  cot- 
ton from  EI  Reno  and  Chlckasba  to  Denver 
at  tbe  rate  of  OS  cents  per  btmdred  pounds, 
which  plaintiffs  allege  was  tbe  regular  tariff 
rate,  and  that  tbe  defendant  after  the  cotton 
reached  Its  destination  unlawfully  and  wrong- 
fully compelled  tbe  plaintiffs  to  pay  75  cents 
per  hundred  pounds,  and  that  plaintiffs  were 
compelled  to  pay  an  excess  of  f237.26  over 
the  lawful  rate;  that  defendant,  though  often 
requested,  bad  failed  and  refused,  and  still 
failed  and  refused,  to  pay  the  same.  Plain- 
tiffs ask  Judgment  for  $237.20.  Defeudant 
answered,  first,  with  a  general  denial,  and 
secoDd,  admitting  that  it  was  a  corporation 
and  operated  a  railway  between  the  points 
named  by  plaintiff  in  the  Indian  Territory 
and  the  city  of  Denver,  and  that  at  or  about 
tbe  time  and  places  stated  in  the  complaint 
it  had  received  from  plaintiffs  for  shlpmoit 
to  Denver  certain  uncompressed  cotton.  De- 
fendant denied  that  It  contracted  with  plain- 
tiffs to  carry  the  cotton,  or  any  portion,  from 
El  Reno  or  Chlckasha  to  Denver  at  tlw  rate 
of  65  cents  per  hundred  pounds;  doiied  that 
65  cents  per  hundred  pounds  was  the  tariff 
rate  between  EH  ttxmo  and  Chldcasha,  or  ei- 
ther of  said  points  and  Dmm,  and  awred 
that  7S  cents  pw  hundred  pounds  was  tbe 
tariff  rate  duly  established  and  published  by 
defendant  for  the  carriage  of  uncompressed 
cotton  or  ootton  eominessed  in  transit  1^ 
defendant  from  either  El  Reno  or  CbiCkasha 
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to  Denrer,  and  tbat  the  defmdant  could  not 
lawfully  make  an  agreement  to  transport  the 
cottffli,  or  any  portion  thereof,  at  any  otber 
dlffermt  rate  than  75  cents  per  hnndred 
pounds.  The  cause  cams  to  trial  on  the  lltb 
day  of  May,  V306,  and  a  rerdlct  was  return- 
ed and  judgment  was  rendered  against  the 
railroad  company  for  9287.26  (2!9>  A  motion 
fw  a  new  trial,  In  accordance  with  the  rules 
of  the  court;  was  duly  filed,  and  on  bearing 
was  overruled,  and  the  d^endant,  plaintiff 
In  error  here,  by  due  proceedings  secured  the 
Issuance  and  service  of  a  writ  of  error  and 
'  a  citation. 

Dodson  ft  WlUlams,  dtfendants  in  error, 
during  the  cotton  season  of  190S  applied  to 
the  local  agent  at  Chl^sha,  Ind.  T.,  B. 
Stevens,  for  a  rate  on  cotton  from  Chlckasha, 
Ind.  T.,  and  EU  Reno,  OkL  T.,  to  Denver. 
Colo.  on  behalf  of  railway,  agreed  to 
ship  It  tor  65  cents  per  hundred  pounds,  un- 
less it  was  to  be  shipped  flat ;  that  Is,  unless 
the  shippers  demanded  thai  it  should  be  ship- 
ped throni^  without  compressing,  In  which 
event  the  rate  was  75  cents  per  hundred 
pounds.  Acting  on  this  rate  they  shipped 
about  1,700  or  1,800  bales,  all  of  which  was 
compressed  by  the  railway  company,  and 
shipped  as  compressed  cotton.  All  this  cot- 
ton was  shipped  through  on  the  es-cent  rate, 
except  460  bales,  and  <»i  these  the  railway 
company  compelled  the  agents  of  defendant 
in  wror,  the  Ovorland  Cotton  Mill,  at  Den- 
ver, Colo.,  to  pay  an  additional  10  cents  per 
hundred  pounds  before  they  would  deliver 
ttie  cotton. 

^e  part  of  the  printed  tariff  of  plaintiff  in 
error  anillcable  to  tUs  transaction,  and  in- 
troduced In  evidence,  am>earB  h^vafter  In 
the  excerpt  from  testimony  of  B.  Stevois. 
B.  Stevens,  among  other  things  testified  as 
follows: 

"Q.  What  position  do  you  hold  there?  A. 
Local  agent,  Bock  Island.  Q.  How  long  have 
yon  been  agent  for  the  Bo^  Island  there? 
A.  Tliree  years  the  21st  of  this  month,  at 
Chlckasha.  Q.  Mr.  Stevens,  are  yon  aoiaalnt- 
ed  with  Mr.  Williams  here,  a  membo'  ct  the 
firm  of  Dodson  &  Williams?  A.  Tes,  sir.  Q. 
Did  he  apply  to  yon  for  a  rate  on  cotton  to 
Denvw  during  the  year  1902T  A.  Tea,  sir. 
Q.  Did  you  give  him  that  rate?  A.  Of  65 
cents?  Q.  Tes.  A.  Yes,  sir;  I  did.  Q.  That 
was  tiie  rate  of  the  railroad  company?  A. 
That  woB  my  construction  of  it  Q.  Was  that 
rate  evw  charged  during  tlie  time  that  this 
cotton  was  shipped?  A.  Not  to  my  knowl- 
edge; no,  sir.  Q.  Do  you  know,  Mr.  Stevens, 
how  much  of  this  cotUm  was  shipped  there  <ui 
tlmt  rate?  A.  I  do  not;  I  find  in  looking 
over  our  re«>rd>  that  we  have  no  correction 
of  any  of  Om  cotton  tbat  weat  to  Denver. 
It  all  went  through  on  the  6&-cent  rate.  Q. 
Undv  that  Kt-coit  rate  who  paid  for  the  com- 
pressing? A.  The  railroad  company  j^ld  it 
ont  of  the  eamii«s." 

Oross-examUiation :  Mr,  Stevens,  what 
tariff  was  In  effect  In  November  and  Deem- 


ber,  1902,  and  January  and  FAmary,  1903? 
A.  1S18  B,  I  believe  was  the  Urlff.  Q.  Did 
you  show  the  prtaited  tariff  to  Mr.  WUliams 
In  1002?  A.  I  showed  this  tariff  to  Udl  Q. 
Is  that  wlut  yon  showed  htm?  A.  A  copy  of 
this.  Q.  Did  7on  show  him  tlie  printed  mat- 
ter on  the  thtrterath  psge,  marked  ttena  5 
and  6?  A.  I  did,  and  tlioroug^y  discussed 
It,  flie  Clerks  In  my  office  and  Mr.  milUma 
and  myself.  Bald  tt«ns  are  in  wwds  and 
figures  as  follows: 


Special  Cmnmodl^  Batoo. 


Item 
No. 

From 

To 

Oar 
Loadi. 

hi 

5 

C.  R.  T.  ft  P. 
Ry.  bera  In 
tbe  Indian 
and  OUa. 
terrltorlo. 

Denver,  Colo. 
PueUo,  Colo. 
Caiianm 
sp1tigi,0aila 

Cotton' 

Pncomprawea 
any  qnaatlty 

.IS 

6 

Do. 

Da 

Ootton 
Compreaaed 
aii7  quantity 

.OB 

"Q.  The  expression  'flat  shipmoits,*  as  used 
here  a  little  bit  ago,  explain  what  it  means? 
A.  Flat  shipments?  Q.  Yes.  A.  Cotton  that 
Is  uncompressed  moves  flat  as  It  comes  from 
the  gfn.  I  suppose  there  is  a  few  ot  them 
that  d<m't  know  what  It  is.  Q.  Do  yon  coll 
It  a  flat  shipment  where  It  is  shipped  either 
compressed  or  uncompressed  at  carrier's  op- 
tion? A.  No;  not  onless  the  shipper  jq>ecifiea 
he  wants  it  moved  flat.  Q.  Where  tiie  shipper 
q>eclfles  he  wants  it  moved  withont  com- 
pressing? A.  Yes,  sir.  Q.  Tbat  is  wliat  yoa 
mean?  A.  Yes.  sir;  where  the  shipper  q?ecl- 
fles  he  wants.lt  moved  without  going  througb 
the  compress.  Q.  Did  you  evw  handle  any 
that  way?  A.  Yes,  sir.  Q.  Did  yon  handle 
any  to  Denver?  A.  Yes,  sir.  Q.  At  what 
rate  did  yon  put  it  throu{^?  A.  Sevaty-flve 
cents.  Q.  It  went  throngb  without  compress- 
ing? A.  Yes." 

Bedlrect  elimination:  Mr.  Stevens, 
this  cotton  shipped  by  Doidson  ft  Wllllama, 
woa  that  comi»reBsed?  A^  It  was.  Q.  If  the 
rate  is  given  in  the  tariff  as  65  cotts  tar  com- 
pressed cotbm,  what  does  that  mean?  What 
does  that  include?  A.  Well,  I  take  it  that  It 
means  the  cotton  that  Is  to  be  compressed  in 
transit  Q.  What  I  want  Is  the  regolaUcnis 
and  custom;  who  pays  the  conqiressing 
charges?  A.  It  is  customary  tor  tbe  com- 
pany to  pay  for  the  compressing.  Q.  I  be- 
lieve yon  said,  in  answer  to  Mr.  Blak^  ques- 
tion, you  stated  where  the  rate  was  76  cents 
for  uncomprsBsed  cotton,  that  was  irtiwe  the 
sb^per  demanded  that  the  ecMm  be  shl^ed 
through  fiat,  without  being  compressed?  A. 
Yes,  sir." 

The  following  are  the  apecUeatlons  of  er- 
TOT'.  Eirst  Tbat  tbe  trlid  court  erred  In 
OTerroIing  the  motion  of  the  plaintiff  In  er- 
ror for  a  new  trial.  Second.  That  the  trial 
court  erred  in  ovMTultog  Hie  obJectioQ  ot 
cOTtnsAl  for  plaintiff  in  oror  to  tbe  ftdlowlag 
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queattan  aSkM  the  wltscM  B.  J.  Wllllains : 
"Was  that  the  rate  It  gave?"  meanlns  the 
rate  given  the  printed  tariff.  Third.  That 
tlie  court  erred  in  OTerralliig  the  objection  of 
oomwel  fior  plalntifl  In  error  to  the  following 
qneatlon  atted  of  tlie  wltneas  B.  Stevena: 
"Waa  the  rate  ercr  changed  dnring  tiie  time 
that  thia  cotton  was  shippedr'  Fifth.  That 
the  court  erred  in  orermling  tlie  objection  of 
plaintiff  in  error  to  the  following  queatkm 
a8kedthewitne8BB.8toTeiia:  "IwUlaakyoa 
wh«i  a  rate  is  made  a  railroad  on  con* 
preaaed  cotton,  what  does  tiiatmeanr*  Sixth. 
Tlw  court  erred  In  OTermllng  Oie  (AJectton 
Dl  the  plataitifl  in  error  to  tlie  following 
question  propounded  to  the  witness  B.  Ste- 
Tens:  **lt  tile  rate  is  glvm  in  the  tariff  at 
65  cents  fiw  compressed  cotton,  what  does 
that  mean,  what  does  that  include?"  Ser- 
entii.  The  court  erred  in  orarullng  the  ob* 
Section  of  the  plaintiff  In  error  to  the  follow- 
ing question  asked  the  witness  R.  Stevens, 
to  wit:  "When  a  rate  that  kind  is  made 
b7  the  ordinary  rule  of  the  railroad  com- 
pany*  who  pays  the  compressing?"  Eighth. 
Tliat  the  court  erred  in  overmUi^  and  deny- 
tng  tlie  motloa  made  by  counsel  for  plaintiff 
In  error,  before  the  argument  and  before  the 
charge  to  the  Jury,  to  find  a  vradict  for 
the  defmdant  on  the  following  grounds :  (1) 
fniat  the  evidence  entlr^  failed  to  Show 
that  tbe  plaintiffs  bad  paid  any  sum  in  ex- 
cess of  the  rate  provided  tif  the  defendant's 
printed  tariff ;  (Zi  that  the  evidence  entirely 
failed  to  show  ttiat  the  plalntlfta  bad  paid 
any  sum  of  money  under  protest;  (8)  that 
tbe  evidence  oitlrely  failed  to  show  that  any 
contract  covering  the  rate  of  shipment  In- 
volved in  the  action  had  been  made  between 
the  plaintiffs  and  d^ndant  Ninth.  That 
the  aaid  court  eired  in  refu^g  to  give  to 
the  Jury  the  following  Inatrnctlon,  requested 
by  the  plaintiff  in  orror :  "Ton  are  Instmct* 
ed  that  the  law  requires  that  any  rule  or 
regulation  which  would  in  any  way  change, 
affect,  or  determine  any  part  of  tbe  aggre- 
gate of  rate  and  diarges  shsll  be  stated  In 
the  printed  tariff,  and  make  It  lawfuL" 
Tenth.  That  the  said  conrt  erred  In'  refiulng 
to  give  to  the  Jury  tbe  follovrlng  lnstmctl<m, 
requested  by  the  plaintiff  In  error :  "You  are 
Instructed  that  tbe  language  used  In  the 
printed  tariff  shown  to  have  been  In  force 
at  the  time  Is  plain  and  unambiguous,  and 
■there  Is  no  allegation  In  tbe  pleadings  that 
the  words  used  have  a  technical  or  unusual 
meaning,  and  under  which  an  issue  of  am- 
biguity can  be  tried,  and  you  must  disre- 
gard all  testimony  introduced  to  or  tending 
to  show  a  construction  placed  on  the  lan- 
guage of  tbe  tariff  other  than  or  dtffwatt 
from  the  plain  Import  of  the  words  used." 
Eleventh.  That  the  said  court  erred  In  giv- 
ing tbe  following  instruction  during  the 
course  of  the  charge  to  the  Jury:  "There- 
fore, if  yon  shonld  find  in  this  case  that 
the  rate  of  65  cmts  per  hundred  was  th* 


regular  tariff  rate  for  compressed  cotfccm, 
and  you  should  find  Qiat  Uie  railway  cun- 
pany  witered  into  an  agreement  to  deliver 
tills  cotton  at  Its  destination  at  a  less  rate 
than  tbe  regular  schedule  rata  ^ven  to  the 
public  for  like  cotton  shipments  between  fiie 
same  points,  then  I  instruct  yon  that  the 
said  rates  would  be  unlawful,  and  the  plaln- 
tifl could  not  racover."  Twelfth.  That  tbe 
said  conrt  erred  in  giving  the  tOUowlAg  In- 
struction during  tb»  course  of  the  dia^  to 
the  Jury :  **If  y<m  should  find  that  the  regu- 
lar tariff  rate  was  65  cents  per  hundred  for 
compressed  cotton,  and  that  the  cotton  in 
question  was  delivered  to  d^aidsnt  tif  the 
plaintiff  uncompressed,  and  that  the  defOnd- 
ant,  upim  Its  own  motion,  and  for  its  own 
ben^lt,  compressed  said  cotton,  and  such 
bad  been  its  custom  with  the  pnbUc  and 
with  tiie  plaintiff,  if  you  shoidd  find  further 
that  In  this  particular  cotton  In  questlcoi 
ttiey  charged  the  sum  of  75  cents  per  hun- 
dred, ttien  I  instruct  yon  that  your  verdict 
should  be  fOr  tiie  plaintiff  for  the  amount 
proven  to  have  been  paid  ia  excess  of  C5 
cents  per  hundred." 

WILLIAMS,  J.  (after  stating  the  facta  aa 
above).  The  question  Involved  hare  Is  tbe 
constructKm  of  the  tariff  sheet  rate  of  the 
dtfendant  as  to  the  rates  fOr  '*cotton  uncom- 
pressed, any  quantity."  and  *^tton  com- 
pressed, any  quantity" ;  the  former  being  75 
centa  and  tbe  latter  65  cents  per  hundred 
pounds  between  the  points  named.  The  cot- 
ton having  be«i  dtilvered  by  the  shipper  to 
the  carrier  in  an  "unconwressed"  state,  with 
the  understanding  that  it  would  be  com- 
pressed and  transported  by  the  carrier  In  a 
*V»mpressed"  cmdltlon  to  its  ultimate  place 
of  consignmoit,  and  the  tariff  sheet  not  cov- 
ering such  a  qieciflc  condg^imnit,  tbe  ques- 
tion arises  as  to  whether  or  not  this  sblp- 
m^t  was  pn^riy  diargeable  at  the  rate  fOr 
"uncompressed"  cotton  or  "compressed"  co^ 
ton.  See  In  re  Alleged  Unlawful  Bates  and 
Practices  in  tbe  Transportation  of  Cotton 
by  the  K.  G.,  M.  ft  B.  B.  Ga  et  sL.  8  Intwat 
Com.  B.  121. 

it  does  not  seem  very  material  whether 
we  view  this  tariff  rate  as  a  l^lslative 
act  or  merely  a  contract,  as  the  rule  of 
construction,  with  a  few  exertions,  seems 
to  be  the  same  in  each  case.  The  agent  of 
the  carrier  testiSed  as  follows:  "Q.  If  the 
rate  Is  given  in  the  tariff  as  65  cents  for  com- 
pressed cotton,  what  does  that  mean?  What 
does  that  include?  A.  Well,  I  take  it  that 
It  meana  the  cotton  that  Is  to  be  compressed 
In  transit  Q.  What  I  want  is  the  regula- 
tions and  custom,  who  pays  the  OMnpresiring 
charges?  A.  It  Is  customary  for  the  com- 
pany to  pay  for  the  oompressing.  Q.  I  be- 
lieve yon  said.  In  answer  to  Mr.  Blake's  ques- 
tion, yon  stated  where  the  rate  was  75  cento 
for  uncompressed  cotton,  that  that  was 
whm  the  shipper  demanded  that  the  cot* 
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ton  be  shipped  throng  flat,  withoat  being 
nHnpressed?  A.  Yee,  lAr." 

Mr.  LawBon  In  bis  woA  tax  Usages  ana 
Gnatoms  asST)  p.  463.  |  22S,  lays  down  tbe 
rule  that:  "Where  a  statute  is  ezpreslve 
aa  to  aome  polntB  and.  silent  as  to'  others, 
usage  may  wdl  Bopply  the  defects,  If  not  In- 
conslBtent  with  the  express  dlrectioiu  of  the 
statute."  And,  further,  that:  "In  a  general 
statute  doubtful  worda  may  be  e^lalned  by 
reference  to  general  usage."  And  that:  "In 
a  Btatate  a^llcaUe  to  a  particular  place 
only,  ambiguous  words  may  be  construed  by 
the  usage  at  that  place."  In  tbe  explanation 
of  doubtful  language  In  a  leglSlatlTe  act  con- 
temporaneous and  continuing  usage  bas  al- 
ways be«9i  much  relied  on.  Lawaon  oa 
Usages  and  Customs  (1887)  |  223,  p.  and 
autborltles  dted  In  footnote  4.  In  the  case 
of  McKeen  t.  Delancy's  Lessee,  5  Oranch,  22, 
8  L.  Eld.  2S,  it  was  held:  "Under  the  act  of 
Pennsylvania  of  1716,'  which  requires  a  deed 
to  be  acknowledged  before  a  justice  of  the 
peace  of  fba  coun^  where  tbe  lands  lie,  it 
had  been  tbe  long-established  practice  before 
the  year  1775  to  acknowledge  deeds  before  a 
Justice  of  the  Supreme  Court  of  the  province 
of  Pennsylvania.  And  although  the  act  of 
171S  does  not  authorize  such  a  practice,  yet 
as  It  has  iwevailed,  it  1b  to  be  considered  as 
a  correct  exposition  of  the  statute."  In  the 
same  case  the  rule  was  laid  down  that  courts 
did  not  take  Judicial  knowledge  of  a  custom. 
See,  also,  Jadtson  t.  Onma«r,  2  Cow.  (N.  T.) 
567;  McFwran  et  al.  v.  Powers  et  al.,  1  Serg. 
&  B.  (Pa.)  102.  in  the  case  of  Detroit  &  Mil- 
waukee R.  Co.  V.  Van  Stelnburg,  17  Mich.  99, 
tbe  late  Chief  Justice  Cooley,  In  delivering 
the  opinion  of  the  court,  said :  "It  was  also 
suggested  that  the  evidence  would  have  bad 
some  tendency  to  establish  a  general  practice 
among  railroad  companies,  which  must  be 
presumed  to  have  been  established,  because 
necessary  to  prevrat  similar  accidents,  but 
no  further  attempt  was  made  to  prove  any 
sncb  general  practice ;  and,  as  the  custom  of 
only  one  company  could  have  no  tendency  to 
establish  it,  I  think  the  Judge  erred  in  ad- 
mitting tbe  evidence,  especially  as  there  is  no 
claim  that  it  was  offered  for  any  such  pur^ 
pose."  In  the  case  of  Bancroft  v.  Peters,  4 
Mich.  619,  the  court  said:  "But  how  does 
the  plaintiff  stand  in  this  respect?  He  rep- 
resents the  New  York  ft  Erie  Railroad  Com- 
pany ;  they  received  and  shipped  the  property 
as  'unwrought  marble.'  In  the  absence  of 
any  testimony  and  unexplained,  that  must  be 
presumed  to  have  been  the  agreement  be- 
tween the  parties,  that  is.  It  must  be  pre- 
sumed that  both  parties  understood  tbat  it 
was  to  be  shipped  as  'unwrought  marble.* 
The  plaintiff,  then,  had  to  rebut  that  pre- 
sumption by  proof.  Tbe  agent  of  the  com- 
pany was  sworn  In  the  case,  and  testlSed 
that  it  was  so  designated  by  mistake;  that 
he.  the  witness,  and  other  officers  of  the  com- 


pany had  always  mardea  tUs  speclis  oC 

property  as  properly  designated  1^  the  term 
*wrongbt'  This  opened  the  case  lor  fnr&er 
evldstto^  and  it  became  a  queatlMi  of  fact  to 
know  in  what  sense  these  trams  were  used 
by  manufacturers,  dealo^  and  carriers  when 
applied  to  marble,  and  upon  lliJs  point  there 
•was  considerable  evidence,  and  the  oout 
could  not  have  done  less  than  to  sntmlt  It 
to  the  Jury,  and  It  was  so  sntmiltted.  and 
the  Jury  found  against  the  plalntUt,  and  m 
cannot  say  that  the  verdict  was  wrong,  nor 
can  we  say  that  any  Improper  evidence  was 
sabmitted  to  them."  ^  the  case  ot  Oreaaon 
T.  SL  Louis,  I.  M.  &  8.  B.  Oa,  112  Mo.  App. 
116,  86  8.  W.  72%  whldi  was  an  actl<m  to 
recoror  for  an  overcharge  on  freight,  It  la 
said:  "No  decision  bas  been  dted  that  lum- 
ber* means  hewn  ties.  If  the  w<»d  lumber* 
has  any  peculiar  meaning  among  dealers  in 
it  or  In  transportation  drdes,  whldi  would 
embrace  or  ezdude  hewn  ties,  no  evidence 
of  the  fact  was  offered.  The  meaning  to  be 
applied  to  the  word  in  the  letter  in  question 
is  Its  ordinary  meaning  in  vernacular  speech, 
unless  the  previous  dealings  between  tbe 
plainUffs  and  the  defendant,  or  the  circum- 
stances under  whldi  the  letter  was  vrrltten, 
or  the  light  ttuown  on  the  Intention  of  the 
letter  by  the  other  facts  in  evidence,  the 
tariff  sheet,  and  the  testimony  of  the  freight 
agent  compd  a  different  significance."  See^ 
also,  Martin  et  al.  v.  Marshall  et  al.,  7  Man* 
nlng  ft  Granger  (49  Enfe-  Con.  Law)  729; 
Wayne  v.  Steamboat  General  Pike,  16  Ohio, 
423 ;  Andrews,  Use,  etc.,  v.  Roach  ft  Coffi^» 
3  Ala.  590,  37  Am.  Dec.  718 ;  Cooper  et  al.  t. 
Berry  et  al.,  21  Ga.  526,  68  Am.  Dec  468; 
Berry  et  al.  v.  Cooper  ft  Boykln,  Ex'rs,  28 
Oa.  543.  In  tbe  case  of  Hlgglns  v.  Brown, 
Judge,  et  al..  20  Okl.  855,  94  Faa  708,  this 
court  said :  "Indeed,  where  a  particular  ora- 
struction  bas  been  generally  accepted  as  cor- 
rect, and  especially  where  this  has  occurred 
contemporaneously  with  the  adoption  of  the 
Constitution  or  statute,  and  by  those  who 
bad  <9portunity  to  understand  the  lntenti<m 
of  tbe  Instrummt,  it  is  not  to  be  denied  that 
the  presumption  existe  that  the  construction 
rightly  Interprets  the  intention.  And  when 
this  has  been  given  bj  officers  In  tbe  dis- 
charge of  their  official  duty,  and  rights  have 
accrued  in  r^lance  upon  it,  which  would  be 
divested  the  decision  that  the  construction 
was  erroneous,  Uie  argument  ab  inctmven- 
ienti  is  sometimes  allowed  to  have  very  great 
weight" 

The  words  and  phrases  employed  in  a  tor- 
iff  approved  by  the  Interstate  Commerce 
Commission  seem  to  be  subject  to  the  same 
rules  of  construction  as  when  used  in  1^- 
islatlve  acts.  The  Intention  or  understand- 
ing of  the  parties  as  to  the  meaning  of 
the  words  employed  In  the  tariff  at  the  time 
the  shipping  contract  was  entered  into  would 
neither  control  nor  be  binding  so  as  to  eon- 
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fltltnto  a  nlUt  ecmtrtct  If  In  onfllct  wltb 
such  tariff  rate,  for  all  shlpplnc  contracts 
made  in  TtolatUm  of  tulff  ratM  approfed 
by  the  Interstate  Gommarce  Oommlasion  are 
abaolntoly  void.  If  we  wm  permitted  to 
icxdc  to  tbe  intenUm  of  tbe  parties  and 
what  they  meant,  for  tbe  purposes  of  con- 
stmiDg  or  interpreting  tbe  tariff  rate,  we 
might  permit  a  ctrntratt  to  be  made  that  was 
In  conflict,  and  not  In  accord,  with  the  tariff 
prorlalon,  which  woold  not  be  permlselble. 
If  a  cDstom  w  nsage  Is  aK>roved,  and  the 
tariff  prorlsfon  fa  so  uncertain,  doubtful,  am- 
UgoonB,  or  Ind^nlts  as  to  call  for  constrac- 
tlon  and  InterpretatKm.  the  same  shall  be 
made  In  the  Ugbt  of  snch  custom  or  usage 
and  the  oontempomfieons  interpretation  placs 
ed  therecm  tbe  oflScers  under  the  Umita- 
tl<ms  and  oMdltlons  as  hereinbefore  set  out 
It  appears  that  the  baled  cotton  delivered 
by  tbe  plalntUb  to  tbe  defendant  wab  by 
or  for  said  railway  company  compreseed 
and  thereafter  shipped  by  It  to  its  place  of 
consignment;  there  being  no  other  tariff  rate 
than  that  heretofbre  referred  to  applicable  to 
such  shipment  The  regulation  law  of 
the  chai^  by  a  public  carrier  Is  to  tbe  end 
that  the  public  may  not  only  liave  proiier 
service  for  a  reasonable  chaige,  but  that 
there  may  be  no  discrimination  as  against 
shippers.  Tbwe  Is  no  appearance  In  this 
transaction  ot  any  device  to  evade  any  reg- 
ulatlon. 

The  ^neatlon  arises  Airther  as  to  whether 
the  nsage  or  custom  was  sufficiently  proved. 
We  tblnk  not  Only  the  custom  of  the 
plaintiff  in  error  railway  company  was 
proved.  It  was  necessary  to  go  further  and 
Show  the  custom  or  usage  of  tbe  railway 
companies  in  the  cotton  growing  states,  at 
least  in  tbe  southwest,  relative  to  the  paying 
of  the  compressage  as  a  part  of  the  freight 
diarge.  This  was  not  done,  and  for  that 
reason  the  judgment  Is  reversed  and  remands 
«d,  with  tnstmctlons  to  grant  a  new  trial. 


DUNN,  <X  J.,  and  TUBNER,  J.,  concur. 
KANE  and  HAYES.  JJ.,  concur  In  the  con- 
tusion. 


OBENNAN,  County  Treasurer,  et  al.  T. 
CARSON  et  al. 
(Supreme  Court  oC  Oklahoma.   March  8,  1910.) 

(BvUttitu  by  ik«  Court.) 

1.  States  (|  9*)— Admission  or  TERSiroaT-i 
Pbesebtation  or  Existing  Rights. 

Section  1  of  the  Schedule  to  the  Oonilita- 
tlon  preserved  all  existJug  rights,  actione,  con- 
tracts, etc.,  as  fully  as  if  no  change  in  the  form 
of  goverDmeot  had  taken  place,  and,  in  order 
that  no  inconvenieQce  might  arise,  all  laws  in 


fores  la  tbe  territory  ot  Oklahoma  at  Oia  time 
of  the  admiailoB  of  the  atate  into  the  UdIod 
which  were  not  repugnant  to  tba  Constitution, 
or  looslly  InappUcablSi  wne  catsndod  to  and  pnt 
in  fbree  in  the  state. 

[Ed.  Note.— For  other  eum,  ses  Sute%  Cent 
Dig.  i  4;  Dea  Dig.  19.*]^  . 

2.  Schools  aitd  Bohool  DxsnnoiB  9ft*)— 

POWEB  Of  BOABOS  or  BtOUOATIOH— TAXA- 
TION. 

'  Whilst,  under  the  laws  in  force  In  the  tei^ 
ritory  of  Oklahoma  that  were  extended  to  and 
put  in  force  In  tbe  state,  the  duties  of  the  offi- 
cers of  cities  of  the  firat  class  are  confined  to 
the  care,  management,  and  control  of  the  <Hties 
and  their  fiDauces,  they  provide  that  each  city  ot 
the  first  class  ehall  constitute  a  separate  school 
district;  that  the  public  sdiools  of  each  city 
shall  be  a  body  corporate,  and  shall  possess  tbe 
usual  powers  of  a  corporation  for  public  pur- 
poses, by  the  name  and  style  of  the  board  of  edu- 
cation of  tbe  city  of  .  of  the  state  of  Okla- 
homa ;  that  such  boards  oi  education  shall  have 
power  to  organise  and  maintain  a  system  of 
graded  sdiools,  and  to  exercise  the  sole  control 
over  schools  and  school  property  of  the  city. 
And  said  laws  fumtsh  such  boards  of  education 
with  the  machinery  and  officers  requiidte  for  the 
assessment  of  prwerty,  and  for  tbe  levy  and 
collection  of  taxes  to  pay  tbe  debts  and  cany 
on  such  free  school  system. 

TEd.  Note —For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  94.*] 

8.  Schools  and  School  Dibtbicts  (|  41*)— 

INDBBTBDNESB— SHirrUTO  TO   SOHOOL  DlB- 

tmct. 

Admitting  that  the  school  bonds  issued  by  the 
cities  of  the  Indian  Territory  evidenced  a  debt 
against  such  cities  prior  to  statehood,  yet,  upon 
tbe  admission  <^  sudi  territory  into  the  Union  as 
a  state,  there  was  no  constitutional  impediment 
In  the  way  of  tbe  people  and  their  representatives 
In  the  coDstitutfonal  convention  shifting  this 
part  of  the  municipal  responsibility  upon  a  new 
corporation  created  Cor  the  sole  purpose  of  or- 
ganizing and  maintaining  a  free  public  school 
system,  when  snch  corporation  Is  composed  of 
substantially  the  same  commanity,  iocludes  sub- 
stautially  the  same  taxable  property,  and  boMs 
by  transfer  without  consideration  the  public 
nnwerty  acquired  by  tbe  expenditure  of  the 
funds  arising  from  the  sale  or  said  bonds,  pro- 
vided the  new  method  for  the  payment  ol  tbe 
debt  is  a  substantial  eanivalent  ca  the  method 
in  fores  at  the  time  the  debt  was  contracted. 

[Ed.  Note.— For  other  cases,  see  Sdools  and 
School  Districts,  Dec.  Dig.  |  41.*] 

(Additional  St/Uahtu  bj/  Bditorial  Staff.) 
^  UlTNICIPAL  COSPOBATIONS  ({  S4*>— NaTDBB 

or  Chabtes  —  "Chabteb  fob  Municipal 
Pdbposes." 

A  "charter  for  municipal  purposes"  Is  an  In- 
vesting of  tbe  people  of  a  place  with  the  local 

Svernment  thereoi,  constituting  an  imperium  in 
perio.  and  the  corporators  and  the  territory 
are  the  essential  elements;  all  ebe  being  mere 
incidents  or  forms. 

[Ed.  Note.— For  other  cases,  see  Itfunlclpal 
Corporations,  Cent  Dig.  1 142;  Dec.  Dig.  {  54.* 
For  other  deflnitlona,  see  Words  and  Phrases, 
vol.  2,  p.  1090.] 

Error  from  District  Court,  Coal  Oounty; 

A.  T.  West,  Judge. 
Action  by  3.  H.  Carson  and  others  against 

Patsy  Orennan,  County  Treasurer,  and  oth- 
ers.   From  fl  decree  grantlii)?  a  permanent 
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Injunction,  defendants  bring  enot.  Reremd 
and  dlflmlfwed. 

Fooshee  A  Bruneon,  for  plaintiffs  in  er* 
TOT.  Cutler,  OMce  &  McZnnls,  lor  defendant! 
In  uror. 

KANE,  3.  The  defendants  In  error,  plain- 
tiffs below,  commenced  this  suit  against  the 
plaintiffs  In  error,  defendants  below,  to  re- 
strain the  collection  of  a  tax  levy  of  five 
mills  made  by  the  board  of  education  of  the 
school  district  of  the  city  of  Coalgate,  Okl., 
for  the  year  1908,  to  provide  a  sinking  fund, 
and  to  pay  the  interest  on  certain  school 
bonds  Issued  by  the  city  council  of  the  city 
of  Ooalgate,  Ind.  T.,  during  the  year  1906. 
Upon  the  hearing  the  court  bdow  granted  a 
permanent  injunction,  to  reverse  which  de- 
cree this  proceeding  In  error  was  commenced. 

The  agreed  statement  of  facts  upon  whldi 
the  case  was  tried  b^ow  Is,  In  substance: 
It  is  hereby  agreed:  That  the  following 
statements  are  the  true  and  correct  statement 
of  facts  in  this  case,  to  wit :  Tliat  some  time 
after  the  Curtis  bill  (Act  June  28,  1898,  c. 
617,  30  Stat  496)  was  passed  and  put  In  force 
in  the  Indian  Territory,  the  citizens  of  the 
city  of  Coalgate  organised  as  a  municipal 
corporation,  under  the  Curtis  bill,  and  the 
statute  of  Arkansas  put  in  force  thereby. 
That  about  April,  1903,  the  mayor  of  the  city 
of  Coalgate  was  petitioned  by  the  required 
number  of  [wtitloners  to  call  an  election  for 
the  purpose  of  establishing  a  school  district 
That  an  election  was  called  and  held  in  con- 
formity with  the  provisions  of  the  statutes 
of  Arkansas,  to  determine  whether  or  not 
there  should  be  a  school  district  organized. 
That  at  said  election  the  voters  of  said  city 
decided  In  favor  of  establishing  a  free  school 
district,  and  elected  m^bers  of  a  board  of 
education.  That  the  iMard  of  education  so 
elected  acted  as  a  board  of  education  of  the 
Coalgate  school  district  up  until  statehood, 
and  has  been  recognized  as  a  school  district 
and  has  sued  and  been  sued  as  such  from 
the  time  of  Its  organization  up  until  state- 
hood. That  the  city  council  of  the  city  of 
Coalgate,  Ind.  T.,  called  an  election  to  be 
held  on  the  13tb  day  of  August  1806,  within 
the  city  of  Coalgate,  Ind.  T.,  to  determine 
whether  the  city  of  Coalgate,  Ind.  T.,  should 
issue  $27,000  bonds  for  the  purpose  of  build- 
ing school  buildings  within  the  city  of  Coal- 
gate, Ind.  T.,  which  election  resulted  in  fa- ; 

Tor  of  the  bond  Issue.   On  the  day  of 

 ,  1006,  the  city  council  passed  an  ordi- 
nance providing  for  the  issuing  of  927,000 
bonds  for  the  building  of  school  buildings 
within  the  city  of  Coalgate,  Ind.  T.  That 
In  pursuance  to  said  ordinance  said  bonds 
were  Issued  for  the  puri>ose  of  building  school 
bdlldlngB  in  the  sum  of  f27,000.  That  the 
city  of  Coalgate,  Ind.  T.,  assessed  and  levied 
taxes  for  a  sinking  fund  and  interest  for  said 
t)ond  Issue  np  until  statehood.  When  state- 
nood  was  declared,  the  board  of  education 
of  the  city  of  Coalgate  waa  organized  under 


the  lawa  extended  ow  and  put  In  force  In 
tbB  state.  O^hat  the  new  cOTpmtlon  wu 
composed  of  nibrtantlally  tbe  easie  commn- 
uity,  and  Indaded  sabstantlally  tHe  aame  taz- 
aUe  property*  as  the  old  dtgr  of  Ooalgate^ 
end  the  old  aduxfl  district  That  tS»  city 
council  tnnwd  over  to  tbe  said  board  of  edu- 
cation the  Bom  of  f 1,672.48  sinking  fond,  and 
interest,  on  said  ^,000  school  bcmds.  Tlut 
tot  some  reoaon  the  sinking  fond  for  sdiool 
bonds  has  been  used  by  tbe  dty.  lenvlns  n 
small  balance  of  fl,572.4&  That  fnlor  to 
statdiood  tbe  dty  conndl  bad  o^eeted  and 
paid  on  the  Intwest  of  the  sctaool  bond  OOQ- 
pons  numbered  1,  2,  and  8.  On  August  2S, 
1908,  tbe  boazd  of  education  paid  |678  Inter- 
est on  coupon  numbered  4.  On  December  9, 
1908,  tbe  board  of  education  paid  New  York 
exchange  <^  $3.81  on  coupon  numbmed  4.  On 
February  81,  1909,  tbe  board  of  education 
paid  interest  coupon  numbered  S,  of  $870.69 
—leaving  a  balance  In  tbe  hands  of  the  board 
of  education  on  the  sinking  fund  and  Inter- 
est, as  turned  met  by  the  city  of  Coalgate, 
Okl.,  of  $109.12.  That  on  tbe  14th  day  of 
April,  1908,  the  board  of  education  of  the 
dty  of  Coalgat«^  CttL,  levied  tiidr  taxes,  as 
shown  by  copy  of  resolution  hereto  attadied 
marked  "Exhibit  C,**  and  made  a  part  there- 
of. Hiat  said  levy  includes  a  levy  of  2^ 
mills  for  dnklng  fund  on  school  bon^ 
and  2%  mills  fOr  Interest  on  said  sdiool 
bonds.  That  the  two  levies  of  2%  mills  here 
mentioned  were  for  tbe  sinking  fund  and  in- 
terest on  the  $27,000  school  bonds,  Issued  by 
the  dty  of  Coalgate,  Ind.  T.,  in  1906,  as  afore- 
said, and  that  at  tbe  time  said  levy  waa  made 
said  Bdiool  district  owed  the  $27,000  afore- 
said, and  that  said  levies  are  those  attained 
by  this  salt  That  the  plaintiffs  are  the  laig- 
est  taxpayers  in  the  dty  of  Coalgate,  OkL, 
and  own  more  property  witliln  the  limits  of 
said  city  than  any  other  taxpayers  therdn. 
That  tbe  assessed  valuation  of  the  taxable 
property  within  tbe  city  of  Coalgate,  Okl.,  is 
about  $1,200,000,  and  tbe  assessed  valuation 
of  the  taxable  property  within  tbe  Coalgate 
school  district  18  about  $1,400,000.  That 
there  Is  about  $200,000  worth  of  taxable  prop- 
erty within  the  Coalgate  school  district  ly- 
ing outside  the  dty  limits  of  tbe  city  of  Coal- 
gate, Okl.  Thtit  the  Interest  on  said  $27,000 
bonds  above  referred  to  Is  $1,3G0  per  year. 
That  said  bonds  were  issued  September  1, 
1906.  That  the  sinking  fund,  as  provided  by 
said  ordinance,  is  $1,300  per  year.  Tliat  as 
per  ordinance  the  sinking  fund  for  the  years 
1906,  1907,  and  1908,  Should  have  been  col- 
lected, and  that  there  should  have  been  on 
hand  the  sum  of  $5,460 ;  but  Instead  of  this 
amount  there  Is  on  hand  at  the  ivesent  time 
$190.12  for  the  payment  of  said  sinking  fond 
and  interest  That  there  is  now  In  the  bands 
of  the  county  treasurer  of  Goal  counter*  Okl., 
sinking  fund  and  interest  collected  for  the 
year  1909  on  said  five  mills  levy  the  sum  of 
$4,105.77,  which  said  amoimt  has  been  beld 
up  by  the  county  treasurer  of  Ooal  county. 
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OU.  That  the  InterMt  on  Mid  927,000  bonds, 
uDOuntlDg  to  91,800.  will  be  due  <m  S^tem- 
ber  1.  190&,  uid  Hatch  1»  1910;  reqDecUrelT, 
1650  due  on  eadi  date.  That  there  are  no 
funda  In  the  handa  of  the  treasarer  of  the 
Coalgate  adiool  dlatrict  with  which  to  pay 
said  Intweat,  except  the  9108.12  abore  refer* 
red  ta  That  there  la  now  dellnanent  taxea 
for  all  pnrpoaes  In  aald  sdiocd  dlatrict  the 
mm  of  91,96&06.  That  Bobaegnmt  to  the 
brliuthiK  of  this  action  under  the  order  of  the 
eoart  in  thla  case,  the  plalntUb  have  paid 
taxea,  and  the  countr  treaanrer  has  received 
and  recdpted  for  all  the  taxes,  except  the 
fire  tollla  complained  of;  mich  payments  and 
receipts  being  made  without  prejadlce.  That 
after  Oie  aald  ^.000  bonda  were  laaned  and 
Bold  by  the  mayor  and  dty  conncU  of  the 
dty  of  Coalgate,  Ind.  T.,  the  money  was  col- 
lected by  the  city  treaanrer  of  tiie  city  of 
Coalgate  Ind.  T.,  and  placed  to  the  credit  of 
the  school  diatrtet,  and  waa  anbject  to  the 
warrants  of  the  board  ot  edacatlm  of  aald 
school  district  That  the  board  of  edncatlon 
pordiased  lots  and  canq>ua  for  two  sdiool 
bnildtugs,  and  erected  on  said  campus  two 
eight-room  school  buildings  at  a  coat  of  932,- 
000.  That  the  927,000  waa  paid  out  In  the 
erection  of  eaid  school  baildlE«,  and  the  bal* 
ance  waa  paid  by  warrants  issued  by  the 
board  of  edncatlon,  and  In  November,  1908, 
the  board  of  education  of  the  school  district 
for  the  dty  of  Coalgate,  Okl.,  funded  said 
warrant  Indebtedness  by  a  bond  Issue  against 
the  board  of  edncatlon  of  the  dty  of  Coal- 
gate. OkL  That  at  the  time  said  lots  were 
parchased  upon  which  to  erect  aald  school 
buildings  deeds  were  made  to  the  lots  to  the 
Coalgate  school  district  of  Coalgate,  Ind.  T., 
and  aald  deeds  were  never  made  to  the  city, 
and  the  dty  at  no  time  ever  had  title  to  said 
lots,  and  the  board  of  edncatlon  for  the  Coal- 
gate school  district  has  not  since  statehood 
made  a  refunding  Issue  of  bonds  and  paid  to 
the  dty  of  Coalgate  under  the  statute  provid- 
ing for  a  refunding  issue.  All  the  parties 
hereto  reserve  the  right  to  object  to  this 
statement  of  facts  or  any  part  thereof  on  the 
gronnd  of  Irrelevancy  or  immateriality,  or 
both. 

^e  court  In  its  decree  found  as  a  matter 
of  fact  that  the  property  parchased  by  the 
sdiool  district  belongs  to  the  board  of  educa- 
tion of  the  dty,  and  not  to  the  dty  of  Coal- 
gate. Okl.,  but  aa  a  matter  of  law  the  dty  of 
Coalgate.  Okl.,  was  liable  to  pay  said  Indebt- 
edness. 

In  Wllhlte  Mansfield  et  al.,  99  Pac.  1087, 
It  was  held  by  this  Qonrt:  "EMdently  it  was 
the  purpose  of  the  framers  of  the  Constitu- 
tion that  local  governments  should  neither  be 
destroyed,  disarranged,  nor  interfered  with, 
except  where  such  diangea  were  Incident  to 
the  change  In  the  form  of  government,  or 
when  the  statute  by  Tlrtne  of  which  they 
existed  and  were  maintained  waa  repugnant 
to  some  provision  of  the  Constitution.  School 
district,  township,  and  munldpal  govem- 


menta,  and  conhty  ht|^  schools  In  coontlea 
that  were  not  divided,  bcv<ad  any  ^pieatiOD 
were  ineaerved  and  brmight  orar  by  the  pro- 
vitiMis  of  the  OcmsUtntion."  In  case 
during  territorial  days  a  county  lilgh  wduxl 
waa  estaldlahed  in  Woods  county,  at  Htiena. 
By  section  8,  art  17,  of  the  Constitution, 
there  waa  detached  from  the  tenritory  for- 
meriy  embraced  by  Wooda  connty  the  county 
of  Alfalfa,  embracing  the  place  where  said 
high  school  was  located.  It  was  hM  tiiat 
after  statehood  it  became  the  high  wdbaai  of 
Alfalfh  connty,  and  It  was  the  du^  of  the 
board  of  county  commlsstmen  of  said  conn- 
ty to  ai^nt  trusteea  therecrf.  It  If  qnlta 
clear  that  the  finding  of  the  court  bdow  to 
the  eCFect  that  the  property  belonging  to  the 
old  school  district  before  statehood  became 
tlie  property  of  the  new  board  of  education 
after  statehood  Is  supported  by  the  foregoing 
dedsion.  In  the  case  of  City  of  Guthrie  v. 
Wylle,  6  Okl.  61.  6S  Pac.  103,  It  waa  held 
that:  "A  munldpal  corporation  by  law  the 
successor  of  another,  and  which  acquires  all 
the  property,  franchises,  rights,  and  Improve- 
ments, and  embraces  the  same  territory,  and 
is  composed  of  the  same  people  as  Its  fwed- 
eceesor.  Is  liable  for  tiie  valid  contracts  and 
l^al  liabilities  of  such  predecessor." 

Counsel  for  defendants  In  error  contend 
that  the  foregoing  rule  doea  not  apply  to  the 
case  at  bar,  because :  (a)  Prior  to  tJie  advrat 
of  statehood  the  bonds  concerned  In  this  case 
were  a  debt  of  the  city  of  Coalgate,  Ind.  T. 
(b)  The  city  of  Coalgate.  Okl.,  continues,  not 
succeeds,  the  city  of  Coalgate,  Ind.  T.,  and. 
so  far  as  concerns  any  of  the  doings  of  the 
city  prior  to  the  advent  of  statehood,  the 
board  of  education  Is  In  no  wise  Its  succee- 
sor.  (c)  The  city  of  Coalgate.  Okl..  continu- 
ing the  city  of  Coalgate,  Ind.  T.,  alone  Is  re- 
sponsible for  Its  debts,  and  has  the  power  to 
make  provision  for  their  payment,  (d)  The 
board  of  education  does  not  own  these  bonds, 
and  hoice  has  no  authority  to  levy  taxes  for 
their  payment. 

The  legal  status  of  munidpal  corporations 
In  that  part  of  the  state  formerly  known  as 
Indian  Territory,  upon  the  advrat  of  state- 
hood. Is  fully  defined  by  this  court  In  State 
ex  rel.  Kline  v.  Bridges,  20  OU.  533,  94  Pac. 
1066,  as  follows:  "Section  2  of  the  Schedule 
(section  451,  Bunn's  Const  Okl.)  extends  to 
and  keeps  In  force  in  the  state,  until  they 
expire  by  their  own  limitations,  or  are  Alter- 
ed  or  repealed  by  law,  all  laws  Ih  force  in 
the  territory  of  Oklahoma  at  the  time  of  the 
admission  of  the  state,  which  are  not  repug- 
nant to  the  Constitution  and  are  not  locally 
Inapplicable.  The  city  of  Chlckasha,  as  a 
munldpal  corporation,  after  the  admission  ot 
the  state  into  the  Union,  conid  not  operate  or 
^erdse  Its  powers  under  the  laws  In  force 
in  the  Indian  Territory  prior  to  the  admission 
of  the  state,  unless  such  laws  were  extended 
to  and  kept  In  force  in  the  state;  mie  state 
of  Oklahoma  Is  a  different  government  from 
the  govemmoit  that  existed  In  the  Indian 
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Twritoi7  ivlor  to  the  admlsdoD  of  the  state, 
and  tlie  Uwb  toe  tbe  administration  of  the 
tndUn  Territory  jixior  to  the  admls^on  of 
tb«  state  are  no  more  the  laws  of  the  state 
of  Wlahoma  llian  they  are  ot  any  othn  state 
of  the  Union,  unless  made  so  by  the  proTl- 
•ioQs  of  the  niwfrHwff  Act  or  some  provlrton 
of  the  Gonstltntlon.  The  enabling  act  con- 
tains no  provision  tliat  extends  in  force  In 
the  state^  after  its  admission  into  the  Union, 
any  of  the  laws  goTemlng  municipal  corpora- 
ttons  that  were  In  force  in  the  Indian  Ter- 
Titory  prior  to  Its  admiBsi<m;  nor  does  the 
G<ai8tltatIon  adopt  or  continne  in  force  In  the 
state  any  of  said  laws  except  certain  Bi>eciflc 
laws  for  certain  specific  purposes,  to  which 
reference  will  be  made  later.  The  (ml7  laws 
in  force  in  the  state  at  the  time  of  its  admis- 
sion under  which  incorporated  cities  and 
towns  theretofore  existing  in  tha  Indian  Ter- 
ritory could  operate  were  t^e  laws  of  tbe  ter- 
ritory of  Oklahoma,  extended  in  force  In  the 
state." 

Taking  the  Tlew  ot  counsel  for  defendant 
In  error  that  prior  to  statehood  tbe  incorpo- 
rated cities  of  Indian  Territory  were  rested 
with  dual  functions,  powers,  and  duties— (1) 
the  ordinary  functions,  powers,  end  duties 
of  cities,  and  (2)  to  establish  and  maintain 
free  schools — It  does  not  follow  that  their 
conclusions  are  correct  It  was  the  policy  of 
the  framers  of  the  Conatltotlon,  and  tbe  peo- 
ple when  they  adopted  it,  to  separate  these 
two  departments  of  government  Under  the 
laws  in  force  in  the  territory  of  Oklahoma, 
that  were  continued  and  put  in  force  in  tbe 
state,  the  duties  of  tbe  officers  of  cities  of  the 
first  class  are  confined  to  the  care,  manage- 
ment, and  control  of  the  city  and  Its  finances; 
matters  pertaining  to  education  are  intrust- 
ed to  another  corporate  body.  Hie  mayor 
and  council  of  cities  of  the  first  cl&m  are  au- 
thorized to  make  general  tax  levies  for  pure- 
ly citT  purposes  only.  Section  8009,  Gomp. 
Laws,  Okl.  1909  (section  5831,  St  18^).  pro- 
vides: "Bach  city  of  the  first  class  shall  be 
governed  by  tbe  provisions  of  this  article  and 
shall  constitute  a  separate  sdiool  district" 
Section  8011,  Comp.  Laws,  OkL  1900,  which 
corresponds  with  section  B833,  St  1803,  pro- 
vides: "The  public  schools  of  each  city  or- 
ganized In  pursuance  of  this  act  shall  be  a 
body  corporate  and  shall  possess  the  usual 
power  of  a  corporation  for  public  purposes, 
by  the  name,  and  style  of  'the  board  of  educa- 
tion of  the  city  of  of  tbe  state  of  Ok- 
lahoma,' and  in  that  name  may  sue  and  be 
sued  and  be  capable  of  contracting  or  being 
contracted  with,  of  holding  and  convening 
such  personal  and  real  estate  as  it  may  come 
into  possession  of,  by  will  or  otherwise,  or  as 
is  authorized  to  be  purchased  by  the  provi- 
sions of  this  act"  Section  8016,  Comp.  Laws 
Okl.  1909  (secUon  6888,  Laws  1898),  provides : 
"The  board  of  education  shall  have  power  to 
elect  the(r  own  officers,  exc^  the  treasurer; 
to  make  their  own  rules  and  regulations,  sub- 
ject to  the  provisions  of  this  article;  to  or- 


ganise and  maintain  a  system  et  graded 
sdioolB;  to  establish  a  hl^  sdiool  wtaenevw, 
in  their  oplnlm,  the  educational  Intoests  of 
the  dty  demand  tlie  same;  and  to  exercise 
the  sole  control  over  the  schools  and  school 
propwty  ot  the  dty.**  Secticm  6854,  Laws 
1888,  pEDTideB:  "The  board  ot  educatlcm,  at 
the  time  of  ita  annual  levy  of  taxes  for  the 
support  of  sdiools  sa  hereinbefore  provided, 
shall  also  levy  a  suffldoit  amount  to  pay  the 
interest  as  the  same  aocroes  on  all  bonds  Is- 
sned  nndw  the  provisions  of  Uils  article,  and 
also  to  create  a  sinking  fund  for  the  reAamp- 
tion  of  said  bonds  which  it  shall  levy  and 
collect  in  addition  to  tbe  rate  of  per  cent 
auQiorized  by  the  provisions  aforesaid  fbr 
school  purposes,  and  said  amount  of  funds 
when  paid  into  tbe  treasury,  shall  be  and  re- 
main a  spedflc  fund  for  said  pnrposea  only 
and  shall  not  be  ai^roprlated  In  any  other 
way  except  as  berelnaftv  provided."  Section 
1001,  Comp.  Laws  OkL  1909  (Laws  1007-08, 
p.  188)i  provides:  "Sdiool  boards  m  boards  of 
education  now  existing  in  any  portion  of  the 
state  ot  Oklahoma,  in  any  dty  that  has  been 
dedarad  by  proclamation  of  the  Governor  to 
be  a  dty  of  the  first  dass  since  the  admis- 
sion of  this  state  into  the  Union,  shall  have, 
possess  and  ex^rdse  all  tbe  rights,  duties  and 
powers  provided  by  the  laws  ot  tbe  state  of 
Oklahoma,  and  shall  have  and  possess  every 
power  formerly  possessed  under  any  other 
laws  or  granted  to  boards  of  education  of  ci- 
ties of  the  first  class  by  tbe  taws  as  extended 
over  the  state  of  Oklahoma." 

Admitting  then  that  the  school  district 
bonds  evidenced  a  debt  against  the  dty  of 
Coalgate  before  statehood,  there  seems  to  be 
no  constitational  impediment  In  the  way  of 
shifting  this  part  of  tbe  munldpal  liability 
upon  a  new  corporation  created  by  law  for 
tbe  sole  purpose  of  oi^nlzlng  and  malntnln- 
Ing  a  free  school  system,  when  It  Is  com- 
posed of  the  same  community,  Includes  sub- 
stantially the  same  taxable  property,  Is  or- 
ganized for  the  genial  purpose  of  adminis- 
tering the  affairs  of  tbe  department  for 
which  the  indebtedness  was  incurred,  and 
holds  by  transfer  wlOiout  consideration  tbe 
public  property  acquired  by  the  expenditure 
of  the  funds  arlsli^  from  the  sale  of  said 
bonds,  provided  the  new  method  for  the  pay- 
ment of  the  debt  is  a  substantial  equivalent 
of  the  method  in  force  at  the  time  the  debt 
was  contracted.  ,  The  courta  have  settled  the 
question  of  the  continuity  of  municipal  oor- 
porations  by  the  transfer  of  their  material 
parts,  and  have  held  that  whether  such  coo- 
tlnnl^  Is  by  Identity  or  succession  is  prac- 
tically immaterial  in  so  far  as  the  debta  doe 
to  and  from  it  were  concerned.  O'Connor  v. 
City  of  Memphis,  6  Lea  (Tenn.)  730.  "Nei- 
ther tbe  repeal  of  the  charts  of  a  munldpal 
corporation,  nor  a  change  of  Ito  name,  nor 
an  increase  or  dlmlootlon  of  Ita  territory  or 
population,  nor  a  change  in  ite^  mode  of  gov- 
ernment, nor  all  of  these  things  combined, 
wlU  destroy  the  identity,  continuity,  oc  sue- 
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ceeslon  of  the  coiporatlon.  If  tbe  people  and 
territory  reincorporated  cooBtituted  an  In- 
tegral part  of  the  corporation  abolished.  The 
reason  Is  to  be  fonnd  In  the  peculiar  nature 
of  such  corporations.  A  charter  for  munic- 
ipal purposes  Is  an  Investing  of  the  people 
a  place  with  the  local  government  thereof, 
constituting  an  Imperlum  In  Imperlo,  and  the 
corporators  and  the  toritory  are  the  essen- 
tial elements ;  all  else  being  mere  incidents 
or  forms.  Cuddon  t.  Bastwlck.  1  Salk.  192; 
I/uehrman  t.  Taxing  District,  2  Lea  (Tenn.) 
425;  People  v.  Morris,  13  Wend.  (N.  Y.)  325; 
People  T.  Hurlbut,  24  Mich.  44,  88,  9  Am. 
Rep.  103;  New  Orleans  R.  Co.  t.  City  of 
New  Orleans,  28  La.  Ann.  478.  And  precise- 
ly as  a  change  in  tbe  form  of  government,  or 
even  the  conquest  of  a  state,  will  not  affect 
its  rights  or  Uabllltlra.  whatever  may  be  tbe 
Incidental  modifications,  so  neither  will  a 
change  of  the  the  lesser  empire.  The  prop- 
erty held  by  such  corporation  for  public  use 
cannot  be  subjected  to  the  claims  of  credit- 
ors, and  is  only  held  by  it  as  trustee.  The 
only  means  at  Its  disposal  for  the  payment 
of  debt  consist,  ordinarily,  of  the  taxes  which 
It  is  authorized  to  raise  from  the  persons, 
property,  and  business  within  Its  territorial 
limits.  The  persons  and  property,  or,  as  said 
above,  tbe  corporators  and  the  territory,  are 
the  essential  constituents  of  the  corporation, 
and  rights  and  liabilities  naturally  adhere  to 
them."  O'Connor  v.  City  of  Memphis,  supra. 

Section  1  of  the  Schedule  to  tbe  state  Oon- 
Btltutlon  preserved  all  existing  rights,  ac- 
tions, contracts,  etc.,  as  fully  as  if  no  change 
in  the  forms  of  government  had  taken  place, 
and.  In  order  that  no  inconvenience  might 
arise,  all  laws  In  force  in  the  territory  of 
Oklahoma  at  tbe  time  of  tbe  admission  of 
the  state  Into  tbe  Union  which  were  not  re- 
pugnant to  the  Constitution  or  locally  Inap- 
plicable were  extended  to  and  put  in  force 
in  tbe  state.  Among  the  laws  thus  extended 
we  find  tbe  sections  heretofore  quoted,  to- 
gether with  other  sections  [>ertalnlng  to  the 
establishment  and  maintenance  of  a  free 
school  system  In  cities  of  the  first  class,  which 
furnishes  a  substantial  equivalent  to  tbe  sys- 
tem prevailing  before  statehood. 

Evea  admitting  the  contention  of  counsel 
for  defendant  In  error  that  section  6373,  su- 
pra, providing  that  the  board  of  education 
shall  levy  taxes  to  pav  interest  and  sinking 
fund  "on  all  bonds  issued  under  the  provi- 
sions of  this  article,"  does  not  specifically 
confer  power  upon  tbe  board  to  levy  taxes 
to  pay  tbe  interest  and  provide  a  sinking 
fond  to  pay  the  principal  on  these  particular 
bonds,  yet  the  law  In  Its  entirety  grants  to 
tbe  board  the  usual  powers  of  a  corporation 
for  public  purposes,  and  among  thcne  powers 
must  be  reckoned  the  power  to  provide  for 
the  payment  of  Indebtedness  incurred  for 
school  purposes.  In  Brougbton  v.  Pensacola, 
S8  U.  S.  206,  23  L.  Ed.  806,  It  was  said  by  Ur. 


Justice  Field,  In  delivering  the  Judgment, 
that :  "When  a  new  form  is  given  to  an  old 
corporation,  or  such  a  corporation  is  reor- 
ganized under  a  new  charter,  taking  in  its 
new  organization  the  place  jof  the  old  one, 
embracing  substantially  tbe  same  corpora- 
tors and  the  same  territory,  it  will  be  pre- 
sumed that  the  Legislature  Intended  a  con- 
tinued existence  of  the  same  corporation,  al- 
though different  officers  administer  Its  af- 
fairs; and,  in  the  absence  of  express  provi- 
sion for  their  payment,  it  will  also  be  pre- 
sumed that  the  liCglslature  Intended  that  the 
liabilities  as  well  as  tbe  rights  of  property 
of  tbe  corporation  In  Its  old  form  should  ac- 
company the  corporation  In  its  reorganlza< 
tlon."  In  the  case  at  bar  the  laws  of  tbe 
state  furnish  the  board  of  education  tbe  ma- 
chinery and  officers  requisite  for  the  assess- 
ment of  property  and  for  the  levy  and  collec- 
tion of  taxes  to  pay  the  debts  and  carry  on  a 
free  public  school  ^stem  In  cities  of  the 
first  class.  There  Is  no  reason  why  tbe 
taxes  necessary  to  pay  the  Interest  and  create 
a  sinking  fund  for  the  redemption  of  tbe 
school  bonds  Involved  cannot  be  levied  by  the 
same  ofllcers.  Port  of  Mobile  v.  Watson,  116 
U.  S.  289,  6  Sup.  Ct  398,  29  L.  Ed.  620. 
Moreover  such  a  construction  will  require 
cities  of  the  first  class  and  the  board  of 
education  of  such  cities  to  perform  from  the 
start  their  respective  governmental  functions 
along  the  lines  prescribed  by  the  Constitu- 
tion and  laws  of  the  state,  and  at  the  same 
time  protect  tbe  contracts  of  private  Individ- 
aals  or  corporations  with  tbe  oiH  muntcipal- 
itles. 

Tbe  jodgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  tiie  caose  at  the  cost  of  tbe 
petitioners.  All  the  Justices  concur,  except 
WILLIAMS,  X,  who  did  not  participate. 


ST.  LOUIS  &  S.  F.  B.  CO.  v.  STATE  et  at 
(Saprems  Court  of  Oklahoma.  March  8,  19ia) 

(SyUcbut  &y  the  Court,) 

1.  COHUEBCE  ({  34*)— InTEBBTATI  OOUHEBd— 

InTEBFEBEnCE. 

That  part  of  Order  Na  167,  Role  10  of  ttie 
State  Corporation  Commission,  whl<^  provides 
that  ten  days'  free  storage  shall  be  allowed  on 
less  than  car  load  shipments,  when  destined  to 
consignees  who  live  at  Interior  pcrints  five  miles 
or  more  frMn  the  railroad  station,  in  eo  for  as 
it  ai^Iies  to  loterstate  commerce.  Is  void,  for 
tbe  reason  that  it  Is  in  conflict  with  and  Is  an- 
peneded  by  sections  1  and  2  of  an  act  entitled 
''An  act  to  amend  an  act  entitled  'An  act  to 
regolate  commerce"*  (Act  June  29,  1906k  c. 
3^1,  84  Stat  S84  (U.  S.  Comp.  St.  Snpp.  UOe. 

fi.  1149]).  and  for  the  further  reason  that  it 
nterferes  with  and  imposes  upon  inteistate  com- 
merce  an  unreasonable  burden. 

[EH.  Note. — For  other  caaes,  see  Oommezosk 
Cent  Dig.  H  26»  82;  Vtc  Dig.  i  S4.«] 
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2.  RaII^OADB  (fi  »•)— IttOULATION— PBOOEED- 

ING8  Befosb  Cobpobatioh  Couhissioh  — 

AUBNDUKnT  TO  AFFIDAVIT— NBCBSSriT  FOB 

Vekqication. 

An  amflndment  to  an  affidavit  diarging  a 
railway  company  with  haTinc  violated  a  certain 
order  of  the  State  Oorporatlon  Comminion,  so 
as  to  make  the  original  affidavit  charge'  the 
violation  of  an  order  other  than  that  cnarged 
in  the  orif^nai  affidavit,  mnst  tw  verified,  and 
an  order  or  the  Gotporatlon  OommissioD  direct- 
ing that  the  or^nal  affidavit  altall  be  ameoded 
and  thereapOD,  over  the  objection  of  defendant, 
proceeds  with  the  trial  ujfon  the  theory  that  it 
has  been  amended,  where  soch  amendment  was 
never  made»  verified,  and  filed,  is  reversible 
error. 

[Bd.  Note^For  other  caiesi  see  Bailroedv, 
Dec.  Dig;  I  0:«] 

(Additional  SyUabv  by  Editorial  Bialf.) 

3.  CoincBBCE  (1 10«>— Intkbbtatx  Couhkbcb— 

Reoclatioh  bt  States. 

A  state  may.  In  the  absence  of  congression- 
al prohibition,  enact  laws  on  mattera,  local  in 
their  nature,  which  tend  to  enforce  the  proper 
performance  by  interstate  carriers  of  dunes 
arising  in  the  state  which  facilitate  traffic,  al- 
though such  laws  may  Incidentally  affect  int^ 
state  commerce. 

[Bd-  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  %  8;  Dec.  Dig.  {  10.«] 

4.  COUUEBCE  (I  8*)— INTEBSTATB  COHXXBCn— 

Police  Powza  of  State. 

When  any  law  regulating  carriers,  passed' 
by  a  state  under  its  police  power  incidentally 
affeetlog  interstate  commerce,  comes  in  conflict 
with  an  act  of  Congress  on  the  same  subject- 
matter,  or  the  power  granted  to  Congress  has 
been  exercised  m  that  body,  tiie  act  of  tiie  state 
Legislature  most  yield  ana  be  aupeiseded  by  the 
federal  act. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5;  Dec  Dig.  i  8.»] 

5.  COUHEBCE  (S  8*)— InTEBBTATB  GOHiaBCS— 

HEFBuhN  Act. 

It  was  the  purpose  of  Congress  by  the 
Hepburn  act  (Act  Jnne  29,  1906,  c.  3S91,  34 
Stat  584  [U.  S.  Comp.  St.  Supp.  1009,  p.  1149]) 
to  assume  jurisdiction  over  the  entire  subject  of 
Interstate  shipments  from  the  time  of  the  origin 
of  sach  shipments,  down  to  the  point  where 
the  shipment  is  entirely  at  an  end  and  Its  char- 
acter as  a  tiansaction  of  interstate  commerce 
ceases. 

[EM.  Note. — For  other  cases,  see  Gmnmerce, 
Cent  Dig.  S  C ;  Dec.  Dig.  {  8.*] 

6.  ColOfEBCE  (i  12*)— INTEBSTATB  COKKKBCi:— 

Regulation  bt  States. 

A  state,  under  its  police  power,  may  make 
reasonable  regulations  as  to  the  place,  manner, 
and  delivery  of  merchandise  moving  in  the  chan- 
nels of  interstate  commerce,  but  must  not  make 
such  regulations  as  will  Interfere  with  such 
commerce. 

[Dd.  Note.— For  oUier  eases,  see  Commerce, 
Cent  Dlff.  I  7;  Dee.  Dig.  fi  12.*] 

AKwal  from  Corporation  Commission. 

Action  by  the  State  and  another  against 
the  St  Levi!  &  San  Francisco  Railroad  Com- 
pany. From  an  order  of  the  State  Corpora- 
tion Commission  fining  defendant  for  con- 
tempt, defendant  appeals.  Reversed  and  re- 
manded. 

On  the  ITtta  day  of  April,  1909,  appellee 
filed  his  affidavit  with  the  State  Corporation 
Commission,  In  which  be  charges  appellant 


with  having  violated  two  cwtaln  orders  of 
said  Corporation  Commission,  and  asked 
that  it  be  summoned  to  appear  and  show 
cause  why  it  should  not  be  fined  for  con- 
tempt He  avers  in  bis  affidavit  that  ap- 
pellant In  violation  of  Order  No.  167,  Bnle 
10  of  the  Corporation  Commission,  on  April 

7,  1909,  at  Its  Cordell  station,  demanded 
storage  of  appellee  on  less  than  &  car  load 
shipment  which,  on  April  7.  1909,  had  ar- 
rived at  Cordell  over  appeSlnnt's  railway, 
and  which  bad  been  shipped  to  apptilee 
as  consignee;  and  that  appellant,  altbongb 
appellee  offered  to  [Uiy  the  regular  freight 
charges  on  the  shipment,  refused  to  deliver 
the  same  to  him,  unless  he  would  pay,  in  ad- 
dition to  the  regular  freight  charges,  storage 
on  the  goods  from  48  hours  after  thdr  ar- 
rival until  the  date  on  which  delivery  was 
demanded.  He  complained,  farther,  that  ap- 
pellant, in  violation  of  rule  4  of  the  same 
order,  failed  to  promptly  notify  falm  of  the 
arrival  of  said  freight  By  a  second  count 
In  his  petition,  he  charges  appellant  with 
havhig  violated  Order  No.  168,  Rule  3  of  the 
Corporation  Commission,  in  that  on  March 

8,  1909,  It  refused  to  accept  from  him,  at  its 
frelghthouse  or  platform,  freight  for  ship- 
ment In  less  than  car  load  lots,  and  required 
him  to  load  the  same  Into  a  car  almost  In- 
accessibly located.  During  tbe  trial  on  the 
petition,  appellee  was  permitted,  over  objec- 
tions of  appellant,  to  amend  his  petition,  so 
as  to  charge  that  af^Iee  had  refused,  on 
March  20,  1909,  In  violation  of  Order  No.  10, 
{  2,  of  the  Corporation  Commission,  to  re- 
ceive from  him  at  Its  depot  or  platform  a 
box  of  trees  for  shipment  The  commission 
found  that  appellee  bad  violated  order  No. 
1G7  by  refusing  on  April  7,  1909,  to  deliver 
the  freight  without  payment  to  It  of  storage 
charges  tbereon  demanded  by  its  agent,  and 
that  it  had,  on  March  20,  1909,  violated  Its 
Order  No.  10,  fi  2,  as  charged  In  the  amended 
petition,  and  thereupon  made  an  order,  fin- 
ing ai^llant  for  contempt  In  the  sum  of 
$100  on  each  count  It  Is  to  reverse  this  or- 
der that  this  proceeding  Is  prosecuted. 

R.  A.  ElelDschmldt,  for  plaintiff  in  error. 
Geo.  A.  Henshaw,  for  tbe  States 

HAYES,  J.  (after  stating  tbe  facts  as 
above).  Order  No.  167,  Rule  10  of  the  State 
Corporation  Commls^on,  with  tbe  violation 
of  which  appellant  Is  charged  and  has  been 
convicted  by  the  Corporation  Commission, 
reads  as  follows: 

"(a)  Storage  will  be  charged  on  all  less 
than  car  load  freight  held  In  or  on  railroad 
warehouses  or  platforms  over  48  hours  from 
the  first  7  a.  m.  after  notice  of  arrival,  not 
Including  Sundays  and  1^1  holidays,  at  the 
rate  of  five  (5)  cents  per  ton  for  eadi  24 
hours  or  fraction  thereof. 

"(b)  Double  these  char^  shall  be  assessed 
on  freight  of  an  explosive  character. 
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"(c)  TbB  mlnimnm  cbarge  for  any  one 
shipment  shall  be  10  cents. 

"(d)  Ten  days'  free  time  will  be  allowed  on 
less  than  car  load  shipments  when  destined 
to  consij^eea  who  live  at  interior  points  five 
miles  or  more  from  the  railroad  station. 

"(e)  Freight  on  cars  placed  on  delivery 
track  and  subsequently  unloaded  in  railroad 
warehouses  or  platforms  is  subject  to  demur- 
rage rules  while  on  delivery  track,  and  stor- 
age rules  thereafter." 

The  shipment  of  freight  involved  In  this 
case  was  a  cons^nment  of  f  mlt  trees  of  less 
than  car  load  lot,  which  or^inated  in  Shen- 
andoah, Iowa,  and  waa  consigned  to  appellee 
at  Oordell,  In  this  state.  That  such  ship- 
ment involves  interstate  commerce  Is  too 
evident  to  require  citations  of  authorities. 
Appellee  resides  more  than  five  miles  from 
the  town  of  Cordell.  When  he  demanded  de- 
livery of  the  shipment  to  him,  more  than  4S 
hours  had  elapsed  since  the  arrival  of  the 
shipment,  and  notice  thereof  had  been  mailed 
to  appellee  by  appellant's  ageat,  and  appel- 
lant's agent  at  Cordell  refused  to  deliver  the 
shipment,  without  payment  of  storage  char- 
ges for  the  excess  time  the  freight  had  re- 
mained In  the  depot  after  the  elapse  of  48 
hours  after  Its  arrival.  Appellee  refused  to 
pay  the  storage  charges,  and  appellant  re- 
fused to  deliver  the  freight.  Counsel  for 
the  railway  company  attacks  the  order  of 
the  commission  upon  the  ground  that  Order 
No.  167,  Rule  10,  Is  void.  The  alleged  in- 
validity of  said  order  is  urged  by  counsel  In 
bis  brief  upon  three  grounds:  First,  that  it 
is  in  violation  of  a  certain  act  of  the  terri- 
torial Legislature  extended  In  force  In  the 
state  by  the  enabling  act  and  the  Constitu- 
tion ;  second,  that  It  Is  In  violation  of  the 
act  of  Congress  regulating  Interstate  com- 
merce, approved  June  20,  1006,  commonly 
known  as  the  Hepburn  act  (Act  June  20, 
1006,  C  3S01,  34  Stat  684  [U.  S.  Comp.  St 
Supp.  1000,  it.  1140]) ;  third,  that  said  order 
Is  a  burden  upon  and  Interferes  with  Inter- 
state commerce  In  violation  of  the  Constlta- 
tlon  of  the  United  States. 

The  first  paragraph  of  section  18,  art  0,  of 
the  Constitution,  confers  upon  the  Corpora- 
tion Commission  power  and)  authority,  and 
charges  It  with  the  duty  of  supervising,  reg- 
ulating, and  controlling  all  transportation 
and  transmission  companies  doing  business 
In  the  state  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  their 
charges  therefor.  But  the  third  paragraph 
of  the  section  puts  a  limitation  upon  the 
power  and  authority  granted  In  general 
terms  by  the  first  paragraph  of  the  section 
in  the  following  language;  "The  authority 
of  the  commission  (subject  to  review  on  ap- 
peal as  hereinafter  provided)  to  prescribe 
rates,  charges,  and  classifications  of  trafilc 
for  transportation  and  transmission  compa- 
nies, shall,  subject  to  regulation  by  law,  be 
paramount:  but  Its  authority  to  prescribe 
any  other  roles,  regulatloni  or  requirements 


for  corporations  or  other  persons  shall  be 
subject  to  the  superior  authority  of  the  I^eg- 
islature  to  legislate  thereon  by  general  laws. 
•  •  • "  Bunn's  Constitution  of  Oklahoma, 
p.  60.  This  provision  of  the  Constitution  di- 
vides the  subject-matters  over  which  the 
Corporation  Commission  Is  given  Jurisdiction 
Into  two  classes.  The  first  class  includes 
those  matters  over  which  Its  authority  is 
paramount  to  be  exercised,  however,  under 
regulations  prescribed  by  the  Constitution  or 
by  law.  The  second  class  locludes  those 
matters  over  which  its  authority  is  inferior 
to  the  power  of  the  Legislature  to  legislate 
thereon  by  general  laws.  It  is  contended  by 
appellant  that  the  promulgation  by  the  com- 
mission of  Order  No.  167,  Rule  10,  was  the 
exercise  of  an  anthori^  belonging  to  the  sec- 
ond class;  that  snch  order  is  and  can  be 
efTectlve  only  to  the  extent  that  It  la  not  in 
confilct  with  any  general  act  of  the  Legisla- 
ture on  the  same  snbject'matter. 

We  think  the  contention  ttist  the  making 
and  promulgation  of  said  order  la  by  vlrtae 
of  anthority  within  the  second  class  above 
described  cannot  be  sustained^  The  matters 
over  whldi  the  commission  is  given  para- 
mount anttiorlty  are  to  prracrlbe  all  rates, 
charges,  and  dasslflcatlonB  of  transporta- 
tion and  transmission  companies.  '  Said  Or- 
der Na  167,  Rule  nndertakes  to  fix  the 
charges  that  transportation  companies  may 
make  and  collect  for  storage  services  render^ 
ed  Incidentally  to  the  transportation  and  de- 
livery of  freight;  and,  in  so  far  as  it  at- 
tempts to  prescribe  the  charges  that  shall 
be  made  for  such  services,  it  clearly  falls 
within  the  first  class,  and  its  actions  thereon, 
when  made  In  conformity  to  the  regulations 
prescribed  by  law,  are  paramount  The  ter- 
ritorial Legislature,  on  the  IKth  day  of 
March,  1005,  jiassed  an  act  entitled  "An  act 
to  regulate  demurrage  and  storage  diarges, 
and  to  prevent  delays  In  furnishing  cars  and 
in  the  transportation  and  delivery  by  rail- 
road freight  other  than  live  stock  and  per- 
ishable freight"  Sess.  Laws  1005,  p.  143. 
Sections  7  and  8  of  said  act  in  so  far  as  said 
Order  No.  167,  Rule  10  of  the  commission,  la 
involved  in  this  cause,  covers  the  same  sub- 
ject-matter as  said  order.  By  section  7,  the 
act  prescribes  what  notice  of  the  arrival  of 
freight  shall  be  given  by  a  common  carrier  to 
the  consignee,  and  the  manner  and  time  of 
the  service  of  such  notice. .  Section  8  pro- 
vides that  all  package  frel^t  unloaded  by 
railroad  companies  In  their  depots  or  ware- 
houses and  all  freight  which,  in  order  to  re- 
lease cars,  Is  unloaded  In  the  yard  space  of 
a  railroad  company  and  not  removed  there- 
from by  the  owner  within  48  hours,  comput- 
ing from  7  o'clock  a.  m.  of  the  day  following 
legal  notice  of  arrival,  may  be  snbject  to  the 
charge  of  storage  for  each  day  it  remains  In 
custody  of  the  railroad  como^ny,  and  pre- 
scribes the  rates  of  such  storage  charga 
Tbe  validity  of  tbese  proTlslona  of  that  ac^ 
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at  tbe  time  of  Its  enactment,  although  under 
tlie  terms  of  the  act  they  apply  botJi  to  Intra- 
state and  Interstate  ahtpments,  has  not  been 
questioned  by  either  party;  and  assuming, 
without  deciding,  that  said  act  was  valid 
and  tu  force  In  the  territory  of  Oklahoma  at 
the  time  of  the  admission  of  the  state,  and 
was  extended  in  force  by  reason  of  section 
2  of  the  Bchednle  to  the  Constitution  and  of 
section  21  of  the  enabling  act  (Act  June  16. 
1906,  c.  3335,  34  Stat  277),  the  same  In  aU 
events  becaqie  Inoperative  when  the  State 
Corporation  Commission,  In  tbe  exercise  of 
the  authority  vested  in  it  by  the  Constitu- 
tion, promulgated  rules  and  orders  upon  the 
subject  of  storage  charges  covering  the  sub- 
ject-matter of  said  act  which  are  in  conflict 
with  said  act  Whatever  may  be  the  power 
of  the  Legislature  to  prescribe  rules  and  reg- 
ulations concerning  tbe  matt^  set  forth  In 
the  first  part  of  that  portion  of  section  18, 
art  0,  quoted  supra,  In  the  absence  of  any 
action  thereon  by  the  Corporation  Commis- 
sion, when  tbe  Corporation  Commission  ex- 
ercised Its  antborlty.  Its  acts  and  orders,  In 
8o  far  as  they  are  valid,  suiwrseded  all  rules 
and  regulations  by  statute  theretofore  exist- 
ing and  covering  the  same  subject-matter. 

Section  35,  art  9,  of  the  Constitution,  pro- 
vides that  after  tbe  second  Monday  in  Jan- 
aa^,  1800,  the  L^lalature  may  by  law,  from 
time  to  time,  alter,  amend,  revise,  or  repeal 
sections  from  IS  to  84,  inclaslve,  of  said 
article,  or  any  of  them  or  ai^  amendment 
thereof.  By  reason  of  this  provtelon,  tt  is 
witliln  tlie  power  of  tbe  Legialatnre  to  enact, 
at  any  time  after  the  second  Monday  in  Jan- 
nary,  1909,  a  law  changing  the  powers  of 
the  Gwrporatlon  Oommlsalan  as  defined  by 
sectton  18,  supra;  and  tlie  authority  of  said 
commission  that,  befon  tbe  second  Monday 
In  January,  1900,  was  paramount  to  tiie  au- 
thorl^  of  the  L^flslatare  to  legislate  upon 
any  subject  within  the  authority  of  tbe  Legis- 
lature, Is  since  that  date  subject  to  tbe  su- 
perior authority  of  the  Legislature  to  legislate 
upon  any  subject  of  which  tbe  cunmiaslon  Is 
given  JurledicUon;  but  section  35  can  have  no 
operation  in  this  case,  because  the  general  law, 
to  wit  the  act  of  the  t^ritorial  Legislature 
of  March  15,  1905,  was  enacted  and  extraded 
as  a  general  law  of  the  state  (If  it  was  ex- 
tended) prior  to  the  time  tbe  Legislature  is 
authorized  by  said  section  85  to  alter,  amaid, 
or  repeal  those  sections  of  the  CJoustttntion 
which  confer  upon  tbe  Corporation  Commis- 
sion its  powers,  and  define  the  character  of 
such  powers.  The  time  at  which  said  act 
became  a  lew  of  the  state,  tbe  power  of  the 
commission  over  the  subject-matter  of  the 
act  was  supreme. 

Order  No.  167,  Rule  10,  la  made  to  apply 
both  to  Intrastate  and  Interstate  shipments. 
This  proceeding  grows  out  of  an  effort  of  the 
commission  to  enforce  the  order  as  to  an  in- 
terstate shlpmMit  The  next  inquiry  tbere- 
ton  IfiMt  arises  uider  sppellanf ■  conten- 


tions is:  Is  said  order  incompatible  with  any 
act  of  the  Congress  of  the  United  States  up- 
on the  same  subject-matter,  enacted  by  virtue 
of  the  power  delegated  to  Congress  by  sec- 
tion 8,  art.  1,  of  the  federal  Constitution,  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes?  In  Covington,  etc.,  v.  Eentndcy,  154 
U.  S.  204.  14  Sup.  Ct  1087.  38  L.  Ed.  962,  the 
court  dlscusBli^  the  power  of  the  states  over 
the  subject  of  commerce,  said:  "The  adjudi- 
cations of  this  court  with  respect  to  the  pow- 
er of  the  state  over  the  ^eral  subject  of 
commerce  are  divisible  into  three  classes: 
First  those  In  which  the  power  of  the  state 
is  exclusive ;  second,  those  In  whlcb  the  state 
may  act  In  tbe  absence  of  l^Aslatlon  by  Con- 
gress; third,  those  in  whldt  the  action  of 
Congress  Is  exclasive  and  the  state  cannot  In- 
terfere at  all." 

^The  grant  to  Congress  of  tbe  power  to  regu- 
late Interstate  commerce  does  not  in  the  ab- 
sence of  congressional  legislation  upon  the 
subject  imply  a  prohibition  on  the  states  to 
exercise  the  same  power  in  enacting  local 
laws  designed  to  secure  the  performance  by 
an  interstate  carrier  of  the  duties  lnqKned 
upon  tt  by  the  common  law  and  to  secure  the 
safety  and  comfort  oi  passengers.  Cooley  t. 
Board  of  Wardens  of  Port  of  PhUadeli^la, 
12  How.  299,  18  L.  Ed.  966.  The  cases  in 
which  It  has  been  held  that  a  state  may.  In 
the  absence  of  congressional  Inhibition,  en- 
act laws  and  regulatlom  on  matters  local  In 
their  nature  which  tend  to  mforoe  the  proper 
perf(»rmance  by  Interstate  carriers  <^  duties 
arising  In  the  state,  and  which  do  not  Im- 
pede, but  aid  and  facilitate^  Interconrse  and 
trafllc.  although  sudi  laws  or  relations  may 
tnddrat^ly  affect  Intmtate  commerce  are 
numerous,  and  tbe  doctrine  is  too  wdl  set- 
tled to  admit  of  doubt  Smith  T.  Alabama, 
124  U.  S.  465,  8  Sup.  Ot  664,  81  L.  Ed.  508; 
NasbvUle,  etc.,  Ity.  Co.  t.  Alabama,  128  U.  S. 
96,  0  Sup.  Ct  28.  82  li.  Ed.  862;  Western 
Union  Tel.  Oo.  v.  James,  162  U.  8. 650;  16  Sup. 
Ct  934,  40  L.  Ed.  1105;  Hennlngton  t.  Geor- 
gia, 163  U.  S.  290,  16  Sup.  Ct  1086,  41  L.  Ed. 
166 ;  Railway  Co.  v.  TuUer,  17  Wall.  560,  21 
L.  Ed.  710;  New  York,  N.  H,  etc, 'By.  Co, 
V.  New  York,  165  U.  8-  628^  17  Sup.  Ct  418, 
41  L.  Ed.  853 ;  Chicago  Milwaukee  R.  R.  Co. 
V.  Solan.  160  U.  S.  133,  18  Supv  Ct  280,  42 
L.  Ed.  688 ;  Richmond  ft  Alleghany  R.  R.  Oo. 
V.  Patterson  Tob.  Co.,  160  U.  8.  311,  18  Sup. 
Ct  335,  42  L.  Ed.  750;  I^ke  Shore,  etc..  R. 
B.  Oo.  V.  Ohio,  173  U.  8.  285,  19  Sup.  Ct  465. 
43  Li  Ed.  702 ;  Asbell  v.  State  of  Kansas.  209 
U.  S.  261,  28  Sup.  Ct  485,  52  L.  Ed.  778; 
Ma  &  Paa  R.  R.  Co.  v.  Larabee  Flour  Mills 
Co.,  211  U.  B.  612,  29  Sup.  Ct  214,  63  L.  Ed. 
352.  But  when  any  such  laws  passed  by  the 
state  In  the  exercise  of  Its  police  power  come 
In  conflict  with  an  act  of  Congress  upon  the 
same  subject-matter,  or  the  power  granted 
to  Congress  over  any  sudi  matter  has  been 
exercised  by  that  body  by  the  enactment  of 
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leglalation  tipon  tlie  precise  aiAJect-matter 
coTmed  by  the  act  of  tbe  state  LeglalatDTe. 
tbe  law  of  tbe  state  most  yield,  and  Is  aopn'- 
seded  by  tbe  federal  act  Gulf,  Colo.  &  Santa 
F6  Ry.  Co.  T.  Hefley,  158  U.  S.  08.  16  Sap. 
Ct  802,  89  h.  Ed.  9ia  In  tbe  case  last  cited, 
tbe  Btatate  of  Texas  made  it  unlawful  for 
any  railroad  company  In  tbat  state  to  cbat^ 
and  collect  or  to  endeavor  to  charge  and  col- 
lect, from  any  consi^ee  a  greater  snm  for 
transporting  frelgbt  tban  was  spedfled  in 
tbe  bill  of  lading.  One  of  defoidant's  agents 
refused  to  deliver  to  plalntlfF  a  consignment 
of  fnrnltnre,  nnlees  plaintUf  paid  tbe  freight 
charges  In  accordance  with  the  rates  named 
In  the  printed  tariff  sheet  posted  In  the  office 
of  the  company,  as  reqnired  by  tbe  act  of 
Congress  known  as  the  Interstate  commerce 
act  (Act  Feb.  4,  1887,  c.  IM,  24  Stat  879), 
as  amended  by  Act  Mardi  2,  1889,  c.  382,  26 
Stat  855  (IT.  S.  Oomp.  St  1901,  p.  8154),  then 
in  force,  which  amount  was  in  excess  of  the 
charges  ^>ecifled  In  the  bill  of  lading.  Speak- 
ing of  the  result  that  must  follow  a  conflict 
between  tbe  national  act  relating  to  Interstate 
commerce  and  the  act  of  the  state  relative 
thereto,  tbe  court  said:  "Clearly  the  state 
and  the  national  acts  relate  to  the  same  sub- 
ject-matter and  prescribe  different  rnlea.  By 
the  state  act  the  bill  of  lading  is  made  con- 
trolling as  to  the  rate  collectible,  and  a  fail- 
ore  to  comply  with  the  requirement  exposes 
the  delinquent  carrier  to  Its  penalties,  while 
the  national  statute  ignores  the  bill  of  lad- 
ing and  makes  the  public  tariff  rate  binding, 
and  subjects  the  offender,  both  carrier  and 
ageut  to  severe  penalties.  The  carrier  can- 
not obey  one  statnte  without  sometimes  ex- 
I>oslng  Itself  to  the  penalties  prescribed  by 
the  other.  •  •  *  It  Is  no  answer  to  say 
that  in  this  case  the  defendant  might  have 
complied  with  both  the  state  and  the  national 
statute.  •  •  •  The  question  is  not  wheth- 
er, in  any  particular  case,  operation  may  be 
given  to  both  statutes,  but  whether  their  en- 
forcement may  exirase  a  party  to  a  conflict 
of  duties.  It  Is  enough  tbat  the  two  stat- 
utes operating  upon  the  same  subject-mattor 
prescribe  different  rules.  In  such  case  one 
must  yield,  and  tbat  one  is  the  state  law." 

Section  1  of  the  Hepburn  act  (34  Stat.  584) 
defines  tbe  word  "railroad"  as  follows:  "The 
term  railroad  as  used  In  this  act  shall  In- 
clude all  bridges  and  ferries  used  or  c^erated 
In  connection  with  any  railroad;  *  •  • 
and  diall  also  Include  all  switches,  spurs, 
track  and  terminal  facilities  of  every  kind 
used  or  necessary  In  the  transportation  of  a 
person  or  property  designated  herein  and  also 
all  freight  depots,  yards,  and  ground  used  or 
necessary  in  the  transportation  or  delivery  of 
any  of  said  property.  *  •  •  The  term 
troMportation  Is  defined  by  the  same  section 
to  "Indude  cars  and  other  vehicles  and  all 
lostmmentallties  and  facilities  of  shipment 
or  carriage  Irrespective  of  ownership,  or  of 
uy  contract,  expressed  or  Implied,  for  use 


thereof  and  of  service  In  eomiectlon  wltb  tlvB 
reoetpi,  delivery,  elevation  and  transfer  Sn 
transit,  ventilation,  refrigeration  or  idng, 
storage  and  handling  of  pr<^erty  transported. 
•  •  • "  (Italics  are  ours.)  tt  Is  provided 
by  tbe  same  section  that  it  shall  be  the  duty 
of  every  canler  subject  to  the  provisions 
this  act  to  provide  and  fdmlsh  "transporta- 
tion upon  reasonable  request  therefor,  and  at 
just  and  reasonable  rates.'* 

Section  2  of  tbe  act  requires  every  com- 
mon-carrier subject  to  the  provisions  of  the  act 
to  file  with  the  Interstate  CJommerce  Com- 
mission and  print  and  keep  open  to  public  In- 
spection schedules  allowing  all  rates,  fares, 
and  chargee  of  transportation  between  differ- 
ent points  on  its  own  route  and  points  on  tbe 
route  of  any  other  carrier,  and  provides  "tbat 
the  schedule  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state  the  places 
between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classlflca- 
tion  of  freight  In  force,  and  shall  also  state 
separately  all  terminal  chArges,  storage  ohar- 
oe»,  icing  charges  and  all  other  charges  which 
the  commission  may  require,  all  privileges  or 
facilities  granted  or  allowed  and  any  rule  or 
regulation  which  in  any  way  might  change, 
affect  or  determine  any  part  or  the  aggregate 
of  such  aforesaid  rates,  fares  and  charges  or 
the  value  of  the  services  rendered  to  the  pas- 
senger, shipper  or  consignee."  All  changes 
Id  the  rates,  fares,  and  charges  flied  and  pub- 
lished by  the  common  carrier  as  required  by 
the  act,  except  those  made  after  SO  days'  no- 
tice to  the  commission  and  to  the  public,  are 
prohibited,  aod  the  same  section  prohibits 
any  carrier,  except  as  otherwise  provided  by 
the  act  to  engage  or  participate  in  the  trans- 
portation of  passengers  or  property  as  de- 
fined in  the  act,  unless  the  rates,  fares,  and 
charges  upon  which  the  same  are  transported 
by  the  carrier  have  been  filed  and  published 
as  required  by  tbe  act ;  and  a  carrier  Is  fur- 
ther prohibited  from  extending  to  any  ship- 
per or  person  any  privilege  or  facility  in  the 
transportation  of  passengers  or  proiwrty,  ex- 
cept such  as  are  specified  In  the  tariffs  filed 
and  published  by  it  It  must  be  borne  In 
mind  that  "transportation,"  as  defined  by 
the  net,  Includes  storage  and  all  services  ren- 
dered by  tbe  carrier  in  connection  with  the 
delivery  of  property  transported.  A  viola- 
tion of  the  act  Is  made  a  misdemeanor,  and 
subjects  the  offending  corporation  to  a  fine 
of  not  less  than  |1,000  nor  more  tban  $20,000 
for  each  offense. 

Section  4  authorizes  and  empowers  the  In- 
terstate Commerce  Commission  to  hear  com- 
plaints made  against  any  carrier  charging  It 
with  violation  of  any  of  the  provisions  of  the 
act  and  to  determine  whether  any  r^ulatlon 
or  practice  whatsoever  of  Bndh  carrier  af- 
fecting the  rights  of  complainant  Is  unjust  or 
unreasonable,  anjust  or  unduly  preferential, 
prejudicial  or  otherwise  in  violation  of  ami  of 
the  provisUme  of  the  oat,  and  detenutoe  dud 
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prescribe  wbat  will  be  tbe  Just  and  reasonable 
rate  or  rates,  charge  or  charg<»,  to  thereafter 
be  made,  and  to  prescribe  what  regalatlon  or 
practice  In  respect  to  such  transportation  Is 
just,  fair,  and  reasonable  to  be  followed  there- 
after. Rebatlns  and  giving  advantages  and 
preferences  to  shippers  Is  prohibited. 

A  complaint  against  a  carrier  for  violation 
of  the  act  may  be  made  by  any  person,  firm, 
corporation,  association,  or  any  mercantile, 
agrlcoltaral,  or  manufacturing  society,  or 
any  body  politic  or  municipal  organization, 
or  railroad  commissioner  or  railroad  commla- 
Bion  of  any  state  or  territory.  Act  Feb.  4, 
1S87.  c.  104,  I  13,  24  Stat  883  (U.  S.  Comp. 
St  1901.  p.  8104). 

It  appears  to  xm  that  it  was  th«  purpose 
of  Congress' to  assume  jurisdiction  over  tbe 
entire  subject'matter  relatlTe  to  Interstate 
shipments  from  flie  time  of  the  origin  of  such 
shipment  down  to  the  point  wheore  the  shlp- 
m^t  is  entirely  at  an  end  and  its  character 
as  a  transaction  of  interstate  conunerce 
ceases.  That  sudi  was  the  purpose  of  Con- 
gress Is  evidenced  by  the  language  ot  the 
act,  and  It  Is  furtiier  emphasized  when  the 
conditions  and  the  drctunstances  out  of  which 
that  act  OTlglnated  and  the  evils  It  was  in- 
tended to  remedy  are  recalled.  A  syston  of 
rebating  and  dlscrlmlnatirai  by  Interstate  car- 
riers In  ftiTor  of  some  sb^ipera  and  localities, 
and  against  other  shippers  and  localitiee,  had 
become  so  preraloit  unjust;  and  disastrous 
in  Its  effects  that  it  became  necessary  for 
Congress  to  exercise  directly  and  throu^  the 
agency  of  tbe  Interstate  Commerce  Commls- 
Btmi  its  poww  over  Interstate  commence  to 
an  otent  that  had  not  tlkeretofore  been 
deemed  necessary.  Bnt  if  Congress  may  not 
control  the  storage  of  interatate  shipments 
and  charges  thertfor,  occurring  befwe  de> 
Uvery  of  the  shipment,  and  require  the  e»> 
tabllshment  of  uniform  rates  as  to  shippers 
and  localities  under  similar  circumstances 
and  conditions,  there  is  left  to  the  carrier  a 
reedy  means  of  defeating  tiie  object  of  the 
law;  or  where  state  law  does  not  prohibit 
or  where  under  a  more  liberal  law  in  one 
state  than  In  another  an  Interstate  carrier 
could  give  to  its  patrons,  or  some  of  them, 
sttHrage  facilities  and  rates  which  it  refuses 
to  others  In  tbe  same  state  or  in  another 
state ;  or  where  no  state  leg^Blatlon  existed 
upon  the  subject  carriers  could  fix  a  low 
chai^  or  no  chai^  at  all  for  storage  In  one 
state,  and  a  high  rate  in  another  state,  upon 
the  same  class  of  freight  and  under  similar 
circumstances;  and  if  all  states  legislated 
upon  the  subject— It  Is  hardly  probable  that 
there  would  be  uniformity  in  tbe  Ic^latlon. 
and  by  the  law  of  one  state  a  shipper  would 
be  required  to  pay  a  much  lower  rate,  and 
probably  have  a  longer  free  time  for  deliv- 
ery, than  a  shipper  in  an  adjoining  state 
under  a  law  which  would  require  a  higher 
rate  and  a  shorter  free  time  for  delivery  of 
any  consignment    Under  such  dmdltlons, 


discrimination  between  shippers  and  locali- 
ties could  be  as  effectively  accomplished  in 
many  Instances  as  if  the  carrier  were  per- 
mitted to  rebate  on  the  diarges  for  services 
rendered  in  the  transit  of  the  ahlpment 

.  The  contention  of  appellee  that  storage  of 
freight  after  Its  arrival  at  the  point  of  des- 
tination, awaiting  the  deUvery  of  the  ship- 
ment to  the  consignee,  and  charges  therefor, 
are  not  part  of  an  Interstate  commerce  trans- 
action, cannot  be  sustained.  An  interstate 
shipment  does  not  come  to  an  end  nntil  a 
delivery  of  the  consignment  to  the  consignee^ 
State  V.  Eighteen  Casks  of  Beer  (OkL)  104 
P&c  lOSQ.  And  the  mere  placing  of  an  In- 
terstate shlpm^t  in  the  carrier's  d^rat  or 
frelghtbouse  to  await  delivery  to  tbe  con- 
signee does  not  terminate  the  interstate 
transaction  and  subject  the  property  to  tbe 
police  power  of  the  state.  Heymann  v. 
Southern  R.  R.  Co..  203  U.  S.  270,  27  Sup.  Ct 
104,  61  L.  Ed.  17a 

The  evidence  falls  to  disclose  whether  ap- 
pellant has  ever  filed  witb  the  Interstate 
Commerce  Commission  a  scdiedule  of  charges 
for  storage  or  a  statement  of  its  practice,  or 
regulations  relative  to  storage  of  fre^t  aft- 
er Its  arrival  at  point  of  destination,  and  be- 
fore delivery  to  the  consignee.  An  agent  of 
appellant  testified  that  the  charges  donaiid- 
ed  on  the  frel^^t  In  Uils  controversy  were 
made  under  the  direction  of  a  circular  re- 
ceived by  the  agent  at  tbe  ooiiq»any  at  Cor- 
dell ;  but  tbe  record  does  not  disclose  whrther 
this  dbrcular,  attempting  to  fix  the  rate  of 
<^rge  <m  storage,  had  vree  been  filed  with 
the  Intentate  Commerce  Commission,  or  was 
in  conformity  with  any  order  of  that  com- 
mission. 

In  Ma  Pa&  Ry.  Co.  v,  larabee  Flour  Mills 
Co.,  211  n.  S.  812,  29  Sap.  Ct  214,  S3  L  Ed. 
852,  tbe  mill  company  made  anillcatlon  to 
tbe  court!  of  Kansas  for  a  mandamus  to 
compel  tbe  railway  company  to  transfer  for 
it  shipments  of  grain  and  flour  in  car  load 
lots  consigned  from  or  to  other  states  from 
the  tra<^  of  the  Atchison,  Topeka  &  Santa 
F4  Railway  Company,  over  the  transfer 
tradk  of  that  company  and  a  portion  of  tbe 
main  track  of  tbe  dtfoidant  and  a  spur 
track  to  the  mill  and  elevator  of  i^aintiff. 
The  railway  company  rendered  similar  serv- 
ices to  all  other  sbli^en  at  ttie  same  station, 
but  had  refused  to  render  this  service  to  tbe 
mill  company,  because  of  dis^n^eement  be- 
tween them  over  a  donurrage  charge  on  cer- 
tain shipments  of  freight  3%e  practice  of 
the  railway  company  of  rendering  such  serv- 
ice to  tbe  other  shippers,  and  of  refusing  it 
to  the  mill  company,  was  a  discrimination 
against  It  in  violation  of  its  common-law  du- 
ties. From  a  Judgment  of  the  Supreme 
Court  of  Kansas  affirming  the  decree  of  tbe 
trial  court  awarding  tbe  writ  proceeding 
in  error  were  taken  to  the  Supreme  Court 
of  the  United  States,  where  tbe  railway  com- 
pany questioned  tlie  Jurisdiction  of  the  Kxa- 
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au  courts  upon  the  grotmd  that  tbe  serrlces 
wblch  tiie  mill  compftny  wm^t  to  reqoire 
tbon  to  rendu  wen  inddoital  to  and  di- 
rectly affected  Interstate  commerce,  and  that 
Jurisdiction  thereof  bad  been  conferred  upon 
the  Intmtate  Commerce  Commission.  The 
court,  In  an  opinion  by  Mr.  Justice  Brewer, 
held  that  while  jurisdiction  had  been  con- 
ferred upon  the  Interstate  Commerce  Com- 
mission by  act  of  Congress  to  hear  com- 
plaints Involrlng  a  practice  ot  an  Interstate 
carrier,  whereby  the  carrier  discriminates 
against  a  shlppu,  and  to  make  ovien  cor- 
recting the  same,  a  mere  delegation  ot  audi 
power  to  Uie  commlssltm  did  not  disturb  the 
authority  of  the  state  to  compel  the  carrier 
to  disdiarge  Its  common-law  duties  and  so 
render  its  service  to  shippers  as  not  to  dis- 
criminate between  than,  where  it  appeared 
that  the  commission  had  not  acted  upon  the 
matter  directly  InTolved.  Mr.  Justice  Brew- 
eCf  QKaklng  for  the  majority  of  the  court, 
said:  "By  the  fact  that  Congress  had  in- 
trusted power  to  that  commission  does  not 
In  the  absence  of  action  by  It  change  the 
rule  which  existed  prior  to  tbe  creation  of 
the  commission.  Congress  could  always  reg- 
ulate interstate  commerce,  and  could  make 
specific  provisions  in  reference  thereto,  and 
yet  this  has  not  been  held  to  Interfere  with 
tbe  power  of  the  state  In  these  Incidental 
matters.  A  mere  delegation  by  Congress  to 
the  commission  of  a  like  power  has  no  great- 
er effect  and  does  not  disturb  the  authority 
of  the  state." 

But  we  think  that  the  facta  In  Jthe  case  at 
bar  and  those  parts  of  the  Interstate  com- 
merce act  and  acts  amendatory  thereof  to  be 
ai^lled  distinguish  the  case  at  bar  from  that 
case.  We  understand  the  effect  of  tbe  deci- 
sion In  Mo.  Pac.  Ry.  Co.  t.  Larabee  Flour 
Mills  Company  to  be  that,  where  a  railway 
company  renders  a  service  to  some  shlpiwrs 
which  It  refuses  to  others,  the  remedy  pro- 
vided by  the  federal  act  Is  only  accumula- 
tive, and  does  not  prevent  a  complaining 
party  from  resorting  to  tbe  state  courts  to 
wmpel  the  carrier  to  discharge  his  common- 
law  duties  to  htm  by  process  of  that  court, 
whoe  the  Interstate  Commerce  Commission 
has  sot  acted  upon  the  subject  But,  as  to 
what  services  a  carrier  shall  render  In  con- 
nection with  an  Interstate  conmierce  ship- 
ment, and  what  charges  It  shall  make  there- 
for, the  federal  statute  not  only  makes  It 
tbe  duty  of  a  carrier  to  file  with  the  com- 
mission a  schedule  of  Its  storage  charges 
and  all  services  to  be  rendered  by  the  car- 
rier in  connection  with  the  shipment  and  de- 
livery of  same,  and  prohibits  It  to  charge  any 
other  rates  than  those  specified  In  the  tariff 
filed  with  the  commission,  but  also  prohibits 
it  from  engaging  or  participating  in  trans- 
porting any  property  until  it  does  file  such 
rates  and  chaiges  as  required  by  tbe  act; 
and  If  a  carrier  violates  the  act  by  making 
charges  without  having  filed  Its  schedule  of 
rates  as  required  by  tbe  act,  or  charges  rates 
in  excess  of  those  fixed  by  Ite  terlff  filed,  it 


may  be  punished  therefor,  and  a  tribunal  Is 
provided  In  which  complaint  may  be  made 
of  such  violation  of  the  act,  and  a  procedure 
prescribed,  and  a  remedy  provided.  If  a 
atete  may,  after  the  Hepburn  act  became 
effective,  regulate  by  statutes,  or  by  order 
of  some  commission'  vested  with  administra- 
tive or  legislative  power,  the  service  that  a 
carrier  shall  render  in  connection  with  an  In- 
terstete  shipment;  and  the  delivery  thereof, 
and  fix  the  charges  for  such  services,  then 
we  have  the  federal  act  prohibiting  a  car- 
rier from  making  any  charge  until  the  same 
has  been  fixed  by  the  filing  of  Its  tariff 
with  the  commission,  and  from  rendering 
any  other  free  service  in  connection  with 
the  delivery  of  the  property  than  that 
named  in  tbe  tariff;  and  at  the  same  time 
may  have  a  r^nlatlon  by  state  authority  au- 
thorizing and  requiring  It  to  do  the  very 
thing  the  federal  act  prohibits.  Two  stat- 
utes BO  In  conflict  cannot  stand.  Tbe  federal 
act  dlrecte  that  all  charges  made  shall  be 
Just  and  reas<mable,  and,  for  an  unjust 
and  unreasonable  (diarge,  a  remedy  Is  pro- 
vided. 

We  have  been  able  to  find  no  case  from  the 
Supreme  Court  of  the  United  States,  whose 
decision  upon  the  question  here  Involved 
would  be  controlling  that  is  decisive  of  this 
case;  but  State  ex  rel.  R.  R.  Com.  of  In- 
diana V.  Adams  Express  Co.,  171  Ind.  138, 
85  N.  B.  337,  19  L.  R.  A.  (N.  S.)  93,  If  not 
directly  In  point,  strongly  supporto  the  con- 
clusion we  reach.  That  was  a  proceeding  to 
comptl  an  express  company  by  mandamus 
to  deliver,  In  cities  having  a  population  of 
2,500  or  more,  express  free  to  the  places  of 
business  and  residences  of  the  consignees,  as 
required  by  a  certain  act  of  the  Legislature 
of  the  state  of  Indiana,  approved  March  6, 
1901  (Laws  1001,  c.  62).  It  was  held  that  the 
state  statute  had  been  superseded  by  the 
Hepburn  act,  and  that  the  writ  of  mandamus 
should  be  denied. 

We  also  think  that  the  reason  urged  against 
the  validity  of  the  order  of  the  Corporation 
Commission  under  appellant's  third  conten- 
tion Is  sound.  A  sUte,  In  the  exercise  of  Ite 
police  power,  may,  by  act  of  Ite  Legislature 
or  by  rule  of  some  administrative  agency  up- 
on whom  the  power  has  been  conferred  to 
make  reasonable  regnlations,  regulate  by  rea- 
sonable rule  the  place,  manner,  and  time  of 
delivery  of  merchandise,  movii^  in  the  chan- 
nels of  Interstate  commerce;  but  It  must  not 
make  such  regulations  as  will  burden  or  In- 
terfere with  Interstate  commerce.  McNeil  v. 
Southern  B.  R.  Co..  202  U.  S.  648,  26  Sup.  CL 
722,  60  L.  Ed.  1142:  Houston  &  Tex.  Cen.  R. 
R.  Co.  V.  Mayes,  201  U.  S.  321.  26  Sup.  Ct. 
491,  50  Ia  Ed.  772;  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  24  Sup.  Ct  365, 
48  L.  Ed.  538.  See,  also,  Central  Georgia  R. 
R.  Co.  V.  Murphey,  196  U.  S.  194,  25  Sup.  Ct 
218,  49  L.  Ed.  444,  and  Southern  R.  R.  Co. 
T.  Commonwealth,  107  Ta.  771,  60  S.  E.  7<\ 
17  L.  R.  A.  (N.  S.)  864.  In  Central  RaUway 
Company  t.  Murphey.  snpnif  it  Is  held  that 


Digitized  by 


936 


tor  PAOinC  BEPOBTEB. 


(Okl. 


Imposition  state  statate  upon  the  Initial 
or  connecting  carrier  of  Interstate  commerce 
of  the  duty  of  tracing  a  dilpment  of  freight 
and  Informing  the  shipper  where  and  how 
the  same  was  lost,  damaged,  or  destroyed, 
when  applied  to  interstate  commerce,  was  void 
as  In  violation  of  the  commerce  clause  of  the 
federal  Gonstltntlon.  In  Houston  &  Texas 
Central  R,  R.  Co.  v.  Mayes,  a  statute  of  the 
state  of  Texas,  requiring  that  when  a  ship- 
per of  freight  shall  make  requisition  for  a 
number  of  cars  to  be  furnished  at  any  point 
Indicated  within  a  certain  number  of  days 
from  the  receipt  of  the  application,  and  shall 
deposit  one-fourth  of  the  freight  with  the 
agent  of  the  company,  the  company  falling 
to  furnish  the  cars  shall  forfeit  $2S  per  day 
for  each  car  to  be  furnished,  providing,  how- 
ever, that  the  law  should  not  apply  In  case 
of  strikes  or  other  public  calamities,  was 
held  an  Infringment  upon  the  power  of  Con- 
gress to  r^:ulate  Interstate  commerce,  and 
declared  void.  In  McNeil  v.  Southern  B.  R. 
Co.,  supra,  it  was  held  that  an  order  of  the 
State  Corporation  Commission  requiring  rail- 
way companies  to  deliver  cars  from  another 
state  to  the  consignee  on  a  private  siding  be- 
yond its  own  right  of  way  was  a  burden  on 
Interstate  commerce  and  void. 

In  the  case  at  bar,  the  order  of  the  Corpo- 
ration Comn^isslon  requires  the  railway  com- 
pany, in  every  case,  where  the  consignee 
lives  five  or  more  miles  from  the  station  of 
the  railway,  to  give  to  the  consignee  ten  days' 
free  storage  of  his  shipment,  Irrespective  of 
any  and  all  contingencies,  conditions,  or  cir- 
cumstances. In  the  absence  of  congressional 
legislation  upon  the  subject,  a  state  may.  In 
tbe  exercise  of  Its  police  power,  reqalre  that 
a  consignee  shall  have  a  reasonable  time  aft- 
er the  arrival  <rf  an  interstate  shipment  to 
receive  and  take  the  same  from  the  premises 
of  the  carrier,  without  extra  charge  than 
that  made  for  the  service  of  transporting  the 
shipment,  and  might  presolbe  and  require  of 
12ie  carrier  to  give  notice  of  13ie  arrival  of 
any  shii»n«it;  bat  the  rule  In  question  un- 
dertakes to  do  more  than  thla  Although  tbe 
consignee  be  present  when  the  consignment 
arrives,  or  although,  not  present,  be  has  im- 
mediate notice  of  Its  ariival,  and  no  cause 
exists  to  prevent  his  receiving  same  Imme- 
diately, and  removing  It  from  the  charge  of 
tbe  carrier,  tbe  order  directs  and  compels  the 
carrier  to  become  his  warehouseman  for  a 
period  of  ten  days  free  of  charge.  It  gives 
to  the  consignee,  who  has  notice  of  the  ar- 
rival of  his  freight  and  an  opportunity  to  re- 
move it,  the  same  privilege  and  free  service 
that  it  gives  to  him,  who  has  not  or  may  not 
have  such  notice;  tbe  only  condition  being 
that  the  consignee  lives  five  miles  or  more 
distant  from  the  station.  It  is  true,  in  this 
case,  that  the  consignee  went  to  receive  his 
freight  Immediately  upon  receipt  of  notice; 
but  tbe  constitutional  validity  of  a  law  Is 
to  be  teeted,  not  by  what  has  been  done  un- 


der it,  but  what  may  be  done.  Southern  B. 
R,  Co.  V.  Commonwealth.  107  Va.  771,  60  S. 
B.  70,  17  L.  R.  A.  (N.  S.)  364;  Stuart  v. 
Palmer,  74  N.  T.  191,  80  Am.  Rep.  289.  The 
common  law  Imposes  no  duty  upon  the  com- 
mon carrier  to  render  setrlces  as  warehouBC- 
man  other  than  such  as  are  necessarily  Ind- 
dental  to  tbe  tran^Mrtatlon  of  tbe  property. 
The  order  of  the  Corporation  Commission  re- 
quiring that  free  storage  of  ten  days  be  giv- 
en on  all  shipments  to  consignee  living  five 
or  ten  miles  distant  from  the  carrier's  depot, 
although  the  consignees  have  notice  of  the 
arrival  of  the  freight  and  opportunity  to  re- 
move it,  requires  the  carrier  to  give  its  prop- 
erty to  such  shippers  for  said  period  of  time 
to  be  used  as  a  warehouse.  It  thereby  imposes 
an  additional  and  unreasonable  burden  upon 
the  carrier,  and  la,  as  to  Interstate  shipments, 
void.  Whether  or  not  the  order  Is  not  void, 
both  as  to  Interstate  commerce  and  as  to  In- 
trastate commerce.  In  that  It  requires  certain 
free  service  to  be  given,  in  cases  not  neces- 
sarily incidental  to  the  performance  of  Its 
duties  as  a  common  carrier,  and  thereby  takes 
property  without  due  process  of  law,  need 
not  be  determined  here,  for  tiie  ai^llcatioB 
of  the  order  to  an  Intrastate  ^Ipmrat  Is  not 
Involved  In  this  proceeding. 

For  reversal  of  the  decree  of  the  commis- 
sion adju(^ng  appidJant  guilty  <tf  contempt 
upon  the  second  count  of  the  affidavit  or 
petition  of  appellee^  appelant  u^ea  that  the 
commission  erred  In  permitting  appellee^ 
during  tbe  progress  of  tlie  trial,  to  amend,  or 
to  have  considered  amended,  his  affidavit  so 
as  to  allege  a  violation  of  order  No.  10,  In- 
stead of  order  No.  168,  as  originally  allied 
in  the  affidavit  Daring  the  progresa  of  the 
trial,  It  was  made  to  aiq^ear  Cbat  order  Nou 
168t  with  violation  of  which  appellant  was 
charged  in  the  second  count  of  the  affidavit; 
was  not  In  force  and  effect,  either  at  the 
time  tbe  allied  offense  was  committed,  or  at 
the  time  of  the  trial.  The  commission  on  its 
own  motion  ruled  that  the  affidavit  could  be 
and  should  be  amended  so  as  to  show  a  vio- 
lation of  order  No.  10,  Instead  of  order  No. 
168.  These  two  orders  are  In  most  rejects 
tibe  same;  there  being,  however.  In  some  re- 
spects a  difference  In  their  provisions.  The 
trial  proceeded  upon  the  theory  that  the 
amendment  had  been  made,  but  no  amend- 
ment in  fact  was  made,  nor  a  new  affidavit 
filed.  Tbe  action  of  the  commission  was  er^ 
ror. 

On  May  29. 1008,  the  Legislature  enacted  a 
statute  providing  for  the  punlshmoit  of  any 
corporation,  person,  or  firm  for  contempt  for 
the  violation  of  any  order  or  reqnirem^t  of 
the  Corporation  Commission.  Sess.  Laws 
1907-08,  p.  22a  Section  1  of  the  act  makes 
any  corporation,  person,  or  firm  that  violates 
an  order  of  the  commission  subject  to  a  fine 
of  not  exceeding  9500,  and  each  continuance 
of  tbe  violation  a  separate  offense.  Section  2 
of  tbe  act  prescribea  the  procedure  t<«  coo- 


Digitized  by 


OkL) 


TTOOD  T.  STATE. 


937 


tempt  ^ooeedliigB.  It  l>  prorUM  tb&t  audi 
proceedlnga  may  be  Instituted  by  any  cltteen 
of  the  state  or  otber  partieB  affected  by  tbe 
order  of  tbe  commlsBlon  by  filing  an  affi- 
davit witb  the  COTporatlon  Qomrolnlon  set- 
ting forth  the  acts  of  omlaslon  or  tellnre  to 
comply  with  audh  order  or  reaalrement 

Since  the  adjudicatlrai  provided  the 
statute  In  these  proceedings  is  wholly  pnnl- 
tlre,  a  proceeding  thereunder  must  he  denn- 
ed quasi  criminal,  If  not  crbnhial,  and.  In  the 
prosecatlon  of  snch  proceeding,  the  procedure 
preecribed  by  the  statute  shonld  be  strictly 
panraed.  4  Bncyc.  <3t  Plead.  &  Prac.  pp.  767, 
770,  and  autfaorltlee  there  dted.  Before  any 
proceeding  for  contempt  may  be  b^n,  an 
affidavit  setting  forth  the  Cact  prescribed  by 
tbe  statute  most  be  itfesented  to  and  filed 
with  Ibe  comn^sion,  and  an  amendment  to 
such  affldavit  must  likewise  be  verified,  and 
to  permit  tbe  same  to  be  amended  by  ln> 
terllneatlon,  without  the  amendment  being 
sworn  to,  is  error.  State  es  reL  v.  Lavery, 
31  Or.  77,  4D  Pac.  852;  State  t.  Eblser.  20 
Or.  SO;  23  Fac.  964,  S  L.  R.  A.  684.  See,  also, 
Badt  et  al.  v.  State  of  Nebraska.  75  Neb. 
603,  106  N.  W.  787. 

Since,  for  the  foregoing  reason,  tbls  por- 
tion of  the  order  of  tbe  commission  must  be 
reversed.  It  is  unnecessary  to  decide  whether, 
If  tbe  amendment  of  the  affidavit  had  been 
made  by  the  filing  of  a  new  affidavit  of  ap- 
pellee, tbe  proceeding  would  have  had  to 
have  been  treated  as  a  new  proceeding,  and 
whether  It  would  not  have  been  error  for  the 
commission  to  have  continued  with  the  trial 
over  the  objections  of  defendant,  that  It  had 
not  had  an  opportunity  to  prepare  Its  defence 
to  tbe  new  charge.  Appellant  also  urges  that 
order  No.  10  Is  void,  for  the  reason  that  it 
attempts  to  regulate  Interstate  commerce. 
Section  2  of  order  No.  10  provides:  "Freight 
to  be  transported  in  less  than  car  load  lots 
shall  be  delivered  to  and  received  by  each 
initial  .carrier  at  Its  freight  houses,  platforms 
or  sbeda,  as  may  be  customary,  properly 
marked,  and  Immediately  after  snch  delivery, 
and  upon  demand  made  to  the  office  agent  of 
the  carrier  or  other  agent  in  charge  of  each 
station.  Junction  or  Intersection,  together 
with  proper  tender  of  freight  chaiges,  if  de- 
manded in  advance,  and  proper  notification 
of  the  name  of  liie  consignee  and  destination, 
a  proper  bill  of  lading  thereof  shall  l>e  de- 
livered to  the  shipper,  and  the  carrier's  con- 
trol over  and  responsibility  for  such  freight 
shall  commence"  But  neither  the  affidavit 
filed  in  this  case  nor  the  evidence  discloses 
whether  the  ccmslgmnrait  of  freight  which  ap- 
pellee Is  alleged  to  have  tendered  to  appel- 
lant's agent,  tbe  acceptance  of  which  was  re- 
fused by  tbe  agent,  was  an  Interstate  or  in- 
trastate shlpmoit.  and  we  thwefore  do  not 
pass  upon  this  contention. 

The  order  of  the  commission  Is  rereriwd, 
snd  tbe  cause  ronanded. 


DUNN,  a  J.,  and  SAND  and  TTTBNBB* 
JJ.,  ctmcnr.  WIUJAMS;  not  partldpat* 
Ing. 


WOOD  V.  STATa 
Criminal  Court  of  Appeals  of  Oklahoma. 
March  8.  1010.) 

(BnUahut  »y  the  Court.) 

1.  InnicmntifT  and  ItrroaiuizoH  (i  S*)— Of- 
nHSEs  Which  mubi  bk  Fbobeovted  bt  Ih- 

nicTUEnr. 

It  is  well  settled  in  this  state  that  a  person 
charged  with  a  felony  may  be  tried  In  a  court 
having  jorisdiction  of  snch  offense  by  infoima- 
tion,  having  first  had  a  preliminary  examina- 
tion before  an  ezamiQing  magistrate,  or  having 
waived  such  preliminary  lamination. 

[Ed.  Note.— For  otber  cases,  see  Indictment 
and  InfoxmatlOD,  Cent  Dig.  |  22;  Dea  Dig.  i 
8.*J 

2.  InnicniEnT  and  iNrosuATioN  (|  47*)  — 

SurPICIENCT    OF  AOOUSATION— ALUQATIOH 

or  Pbeliuinabt  Exauination. 

It  is  not  necessary  for  an  Information 
charging  a  felony  to  allege  that  defendant  has 
had  a  preliminary  examination  before  an  officer 
authorized  by  law  to  bear  the  same,  and  has 
been  bound  over  to  await  final  trial  thereon,  or 
has  waived  such  examination. 

[Ed.  Note.— For  otber  cases,  see  Indictment 
and  Information,  Dec.  Dig.  i  47.*] 

3.  IROICTMENT    AND    iNrOBlCATION    (g  50*)— 

Kequ  I8ITES— Conclusion— ScBPLUSAQE. 
A  charge  In  an  information  that  W.,  on  the 
4th  day  of  April,  1908,  bad  a  preliminary  ez> 
aminatlon  on  said  charge  before  T.,  a  duly  elect- 
ed, qnalified,  and  acting  magistrate  of  Roger 
Mills  county,  state  of  Oklahoma,  and  be,  the 
said  W.,  was  by  said  T.,  on  the  4th  day  of  April 
1006^  committed  and  held  In  the  common  jail 
of  said  eoimty  and  ^ta  to  await  the  action 
of  the  district  court  on  said  above  charge,  is  not 
In  conflict  with  that  portion  of  article  7,  S 
19,  of  the  Constitution  of  the  state,  which  pro- 
vides, "All  indictments,  informations  and  com- 
plaints ^all  conclude  'Against  tbe  peace  and 
dignity  of  tbe  state,* "  but  is  a  matter  wholly 
foreign  and  irrelevant  to  the  information,  and 
may  be  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Gent  Dig.  ||  169,  IQO;  Dee. 
Dig.  S  60.»] 

4.  JUBT  (i  116*)— OHAI.UROB  TO  PaNBL- 

GfiOtJNDS. 

A  challenge  to  a  petit  jury  panel  most  be 
predicated  on  facts  from  which  defendant  baa 
suffered  material  preiudice. 

[Ei.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  S  116.*] 

6.  JuBT  (i  118*)— Ghaexengb  to  Panel. 

Wbile  It  Is  tbe  duty  of  a  trial  court,  when 
a  challenge  to  a  petit  jury  panel  is  presented 
to  it,  to  try  the  Issne  of  fact  when  the  same  Is 
properly  denied,  yet  it  Is  not  error  for  the  court 
to  overrule  snch  challenge  where  it  fails  to  state 
facts  sufficient  to  Justl^  the  conrt  In  discharg- 
ing  the  jury,  if  true. 

[Bi.  Note.— For  other  casesy  see  Jniy,  De& 
Dig.  I  118.*] 

6.  HOUICIDB  d  68*)-^MAirHLAnOHTBB— Fbov- 

ooation. 

If  W.  provokes  an  altercation  between  him- 
self and  H.,  or  challenges  H.  to  a  mutual  com- 
bat, without  intending  to  kill  H».  but  intending 
an  ordinary  battery  merely,  and  H.  assaults  W., 
or  by  some  act  done  gave  W.  reasonable  apprs- 
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heDBlon  of  Ion  of  life  or  great  bodily  harm,  and 
W,  killa  H.  to  protect  h&aself  from  the  appre- 
hended danger,  the  killing  under  aach  circum- 
stancea  would  not  be  JoBUflable,  but  would  ba 
manslaushter. 

[Ed.  Note.— For  oflier  caaea.  Me  Homicide, 
Cent.  Dig.  Si  86.  87.  145-lfiO;  Dee.  Dig.  |  63.*] 
7.  Cbiminai.  Law  (|  1186*)  —  Appul  —  Bx- 

TIEW— AbGUUENT  or  GOUNSICL. 

Remarks  of  counsel  in  the  couiae  of  their 
annimentB  objected  to  as  lmproi>er  ahall  be  con- 
Bidered  and  construed  in  reference  to  the  evi- 
dence, and  In  order  to  constitute  reversible  er- 
ror the  impropriety  Indulged  in  must  be  such  as 
to  influence  the  verdict.  Section  6957.  Snyder's 
Comp.  Le.ws,  requires  this  court  to  "give  judg- 
ment witbont  regard  to  tedinical  errors  or  de- 
fects, or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  partiea."  The  letter 
and  spirit  of  the  statute  !•  that  if  the  court 
can  say,  after  canfnlly  ooniidermg  the  entire 
record,  that  the  conviction  Is  mmclently  sup- 
ported by  competent  evidence,  and  that  the  ver^ 
diet  was  not  reached  by  error  or  as  a  result  of 
passion  and  prejudice,  the  conviction  should  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ulv,  Dec.  Dig.  I  1186.*] 

(Additional  Syllabut  hy  Editorial  Stajf.) 

&  INDICTUEHT  AHD  Ill»BHATION  ^  119*)— 
"SUKPLUSAOB." 

"Surplusage"  means  allegathuu  of  matter 
wholly  foreign  and  impertinent  to  the  case ;  all 
matter  beyond  the  circumgtancea  necessazr  to 
constitute  the  action. 

lEd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  li  311-315;  Dec. 
Dig.  I  119.* 

For  other  de&nltl<ms,  see  Words  and  Phraaes. 
ToL  8^  p;  6817.] 

9.  CbIMINAL  liAW  (8  ffi3*)  —  iNBTBtTOnOKS — 
ElBBOB  CUBID  BT  OtHEB  INSTBUCTIONS. 
A  charge  that,  if  the  killing  was  not  justi- 
fiable, as  justification  and  self-defense  are  ex- 
plained in  the  Instructions,  the  jury  ^ould  de- 
termine the  degree  of  the  felonious  homicide, 
and  that  If  It  was  done  in  the  heat  of  passion, 
with  a  dangerous  weapon,  accused  should  be 
found  guilty  of  manslau^ter  in  the  first  de- 
gree, was  not  erroneous  as  practically  directing 
the  jury  to  find  that,  if  accused  killed  decedent 
in  the  heat  of  passion  and  with  a  deadly  weapon, 
they  should  find  him  guilty  of  manslaughter  in 
the  first  degree,  where  in  connection  with  the 
Other  tnstmctlonB  the  Jury  wen  ffi.wn  the  piop- 
«r  rule. 

[Fd.  Note.— For  other  easea,  we  Criminal 
Law.  Dec.  Dig.  {  823.*] 

1(X  HOHICIDB  (I  300*)  —  MUBDEB  —  INBTBUO- 
TI0N8. 

In  a  murder  case  a  charge  that  if  accused 
overtook  decedent  and  rode  with  him,  without 
Intention  of  provoking  the  difficulty  until  tbey 
arrived  at  the  place  of  killing,  when  accused 
heard  decedent  using  insulting  words  towards 
him,  if  Bucdi  words  were  used,  and  accused  was 
angered  thereby,  halted,  and  challenged  decedent 
to  mutual  combat  without  deadly  weapons, 
when  he  discovered  a  pistol  in  decedent's  hands 
and  drew  his  own  pistol  and  fired  at  decedent 
baving  reason  to  believe,  and  believing,  that  de- 
cedent was  about  to  kill  him,  he  would  be  jus- 
tified did  not  make  the  right  of  accused  to  self- 
defense  depend  upon  the  absence  of  any  inten- 
tion to  provoke  a  difflculty,  but  was  more  liberal 
to  accused  than  the  law  demands. 

[Ed.  Note.— For  other  eaaea,  see  Homicide, 
Cent  Dig.  H  614-632 ;  Dec.  Dig.  I  300.*] 


Appeal  from  Dtotrlct  Oonrt,  Roger  HDls 
County ;  James  B.  Toilbat,  Jodga. 

Ban  Wood  was  oonvlcted  of  murder,  and 
be  appeals.  Affirmed. 

On  the  9th  day  of  June,  1908,  W.  H.  Mous- 
er,  the  duly  qualified  and  acting  county  attor- 
ney of  Roger  Mills  county,  Okl.,  filed  in  the 
district  court  of  said  count?  his  information, 
charging  Ran  Wood  (who  is  hereinafter  call- 
ed defendant)  with  murder,  which  informa- 
tion, omitting  the  caption,  is  as  follows: 

"Oomes  now  W.  H.  Mouser,  connty  attor^ 
ney  for  the  said  county  of  Roger  Mills,  In  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma,  and  Information  makes  that  one 
Ran  Wood,  late  of  the  county  aforesaid,  on  or 
about  the  29tb  day  of  March,  190S,  in  the 
county  of  Roger  Mills  and  state  of  Oklahoma, 
did  then  and  there  unlawfully,  purposely, 
willfully,  deliberately,  maliciously,  felonious- 
ly, and  of  his  deliberate  and  premeditated 
malice,  and  without  authority  of  law,  and 
with  a  premeditated  design  to  effect  the 
death  of  one  Jesse  Hungate,  with  a  danger- 
oxiB  and  deadly  weapon,  to  wit,  a  pistol,  then 
and  there  charged  and  loaded  with  gunpow- 
der and  leaden  balls,  which  said  pistol  he, 
the  said  Ran  Wood,  then  and  there  had  and 
held  In  bis  hand,  and  with  which  said  pistol 
so  held  and  had,  he.  the  said  Ran  Wood,  did 
sboot  the  said  leaden  balls  into  the  body  and 
person  of  said  Jesse  Hungate,-and  so  Inflicted 
and  so  made  a  mortal  wound  In  the  body  and 
person  of  the  said  Jesse  Hungate.  of  wblfdi 
mortal  wound,  bo  inflicted  and  so  made  uiran 
the  said  Jesse  Hungate  In  manner  and  form 
and  for  the  purpose  aforesaid,  be,  the  said 
Jesse  Hungate,  on  and  from  the  29th  day  of 
March,  1908,  until  the  30th  day  of  March, 
190S,  in  the  said  county  and  state,  did  lan- 
guish, and  languishing  did  live,  on  whidi  said 
30th  day  of  March,  1908,  he,  the  said  Jesse 
Hungate,  in  the  town  of  EHk  City,  Beckham 
connty,  Okl.,  ot  the  mortal  wound  aforesaid 
did  die,  as  was  Intended  by  the  satd  Ran 
Wood  that  he,  the  said  Jesse  Hungate.  should 
do;  and  so  the  said  Ran  Wood  in  manner 
and  form  aforesaid  did  purposely,  willfully, 
deliberately,  malldouBly,  fdonloudy,  and 
with  malice  aforethought,  and  without  au- 
thority of  law,  and  with  a  premeditated  de- 
sign to  ^ect  the  death  of  th^  said  Jesse  Hon- 
gata^  blm.  tlie  said  Jesse  Hungate  kill  and 
murder,  oontrary  to  the  fbrm  ot  tbe  statute  In 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  OUaboma. 
Tbe  said  defendant;  Ban  Wood*  baving  on  tbe 
4th  day  of  AiHll.  190%  had  a  preliminary  ex- 
amination on  sail  duurge  before  BL  B.  Tracy, 
a  duly  dected,  Qualifledt  and  acting  examin- 
ing maglBtrate  of  Boger  MlUa  connty  and 
state  of  Oklalionia,  and  be^  tbe  said  Ban 
Wood,  was  by  said  S.  B.  Tracy  on  tbe  4tb 
day  <Kt  April,  1906.  ordered  ctHumitted  and 
held  In  the  common  jail  of  said  county  and 
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■tats  to  swolt  tiie  ftcttoa  of  the  dlitrlct  court 
on  laid  aboTo  charge.  W.  B.  Monser,  Conn- 
t7  Attorney." 

Thla  Information  was  propeily  ubscrlbed 
and  nnra  to  by  one  J.  H.  Brans,  before  W.' 
P.  Maddttit  derk  of  Uie  Olatrlct  court,  on  the 
9th  day  of  Jnn^  190&  To  tills  Infmnation 
tite  defendant  filed  tala  motion  to  set  tbe  same 
■Bide,  whlcb  was  by  the  court  orermled,  and 
the  defandant  reserved  an  exception.  The  de- 
fendant theroDpon  filed  a  demurrer  to  said 
Infbrmatlon,  whldi  was  also  orermled  by  the 
eoor^  to  whlcli  mllnc  the  dtfendant  reeled 
,  an  ezoeptloo.  On  Jane  10th,  1908,  d^endant 
wks  doly  arraigned  upon  said  information, 
and  entBKd  his  plea  of  '^ot  gollty." 

On  Beptonber  1906^  defendant  filed  his 
diallenge  to  the  pantf  of  Jnrore,  which  chal- 
lenge, omitting  cajitlon.  Is  as  follows: 

*^G^es  now  the  defendant  in  the  above- 
entitled  action  and  challenges  the  panel  of 
the  Jury  returned  for  service  at  this  term  of 
the  court  for  material  departures  from  the 
forms  prescribed  by  law  In  respect  to  the 
ejection,  drawing,  and  return  of  the  Jary. 
from  which  the  defendant  has  suffered  mate- 
rial prejudice,  and  alleges:  (l)  That  Joe 
Moad,  one  of  the  Jury  commissioners  who  se- 
lected the  names  from  which  this  Jury  panel 
was  made  np,  was  at  tbe  time  of  selecting  the 
names  for  use  as  Jurors  herein  Interested  In 
this  case,  and  was  by  law  disaualifled  to  act 
In  respect  to  this  case  as  Jury  commissioner. 
(2)  That  the  said  Joe  Moad.  one  of  said  Jory 
commissioners,  lives  in  the  immediate  vicin- 
ity of  the  alleged  offense  charged  against 
this  defendant,  and  lived  In  said  vldnlty  at 
the  time  of  the  alleged  offaise ;  that  he  from 
the  first  took  a  prominent  and  active  part  In 
the  proeecutlon  of  the  defendant  herein ;  that 
he  took  part  In  employing  Henry  Farman  as 
counsel  to  assist  in  the  prosecution  of  this 
case,  himself  sending  the  tel^nnm  that 
broaght  the  said  Henry  Forman  to  this  coun- 
tj,  and  himself  meeting  the  said  Henry  Fnr- 
man  at  Eflk  City,  Okl.,  and  bringing  him  to 
the  scene  of  the  all^Kid  offense  with  a  view 
to  his  employment  to  prosecute  in  this  case; 
that  h^  the  said  Joe  Moad.  Jury  commis- 
sioner as  aforesaid,  assisted  the  state  by  con- 
ference with  the  witnesses  for  the  prosecu- 
tion ;  that  he.  the  said  Joe  Moad,  took  and 
kept  a  copy  of  the  evidence  adduced  at  said 
OT«ni<«ing  trial,  as  defendant  fs  Informed  and 
iMUeves,  and  has  used  same  as  a  basis  for 
further  working  up  the  case  of  the  prosecu- 
tion against  this  defendant ;  that  afterward 
be  acted  as  such  Jury  commissioner,  and  on 
or  about  the  6th  day  of  July,  1908,  partici- 
pated in 'selecting  the  names  of  Jurymen  from 
which  this  Jury  was  made  op.  (8)  lliat  the 
said  Joe  Moad,  acting  as  Jury  commissioner 
as  aforesaid,  assisted  In  selecting  said  Jury- 
men for  swvice  in  this  court,  having  and  tak- 
ing an  active  and  powerful  interest  in  this 
proeecutlon ;  that  the  names  selected  by  him 
were  so  selected  with  a  view  to  a  conviction 
In  this  case;  that  he^  the  said  Joe  Moad,  was 
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an  Inflnentlal  mflDOer  <tf  mU  board  of  Jury 
oommiswlonera,  and  his  sdectkns  were  i^aoed 
In  the  lists  from  wbldi  tills  Jury  was  drawn ; 
tliat  by  reason  of  tiie  said  Joe  Moad's  inter- 
est, the  sdectlon  of  the  Jurymen  from  which 
this  Jory  is  made  np  was  not,  as  to  tUs  de- 
fendant a  fair  and  impartial  Jury  list,  and 
this  panel  contains  names  of  Jurors  selected 
by  the  said  Joe  Moad  with  a  view  to  the 
conrtctlrai  of  d^^idant  In  this  case.  Where* 
fore  defendant  prays  that  hts  diallenge  to 
said  iHin^  be  allowed,  and  said  Jury  be  dls- 
charged  as  to  tills  case.  OUkenmi  ft  Tracy, 
Attomeye  for  Defendant 

"Itan  Wood,  after  betaig  duly  sworn  accord- 
ing to  law,  upon  his  oath  says  that  he  is  the 
defmdant  In  the  above-entitled  cause;  that 
he  knows  tiie  contents  of  the  above  and  fore- 
going challenge  to  the  panel  of  Jurors ;  that 
he  knows  of  his  ovm  personal  knowledge  that 
the  said  Joe  Moad  la  Interested  in  this  prose- 
cution; that  he  Is  Informed  and  verily  be- 
lieves that  the  extent  of  such  interest  Is  cor- 
rectly stated  in  said  challenge.  R.  T.  Wood. 

"Subscribed  in  my  presence  and  sworn  to  be- 
fore me  on  this  21st  day  of  September,  IQOS. 
W.  P.  Madden,  Dbttrict  Cl»k,  tqr  W.  C  Tyler, 
Deputy." 

The  record  discloses  that  on  the  same  day 
the  above  challenge  was  presented  to  the 
court  the  following  proceedings  In  reference 
thereto  were  had: 

By  Counsel  for  the  Plaintiff:  "The  plaintiff 
denies  each  and  every  material  allegation  In 
the  motion."  By  Counsel  for  Defendant: 
"We  ask  permission  to  furnish  proof  sopport- 
Ing*the  motlwi."  By  the  Court:  "I  will  hear 
proof  If  you  have  it"  The  court  at  this  time 
asked  If  the  defendant  had  any  proof  to  sup- 
port their  motion  to  suppress  the  panel  of  the 
petit  Jury.  By  Counsel  for  Defendant:  "I 
think  we  have  some  proof  present.  We  ask 
for  subpoena  on  the  Jury  commissioner  Moad, 
who  can  be  brought  to  testify,  showing  his  In- 
terest In  this  case."  By  the  Court:  **It  appear- 
ing to  the  court  that  the  witness  Moad  is  In 
Elk  City,  some  35  miles  away,  the  court  will 
refuse  the  request  but  will  hear  any  other 
evidence  tbe  defendant  may  have,  bnt  will 
not  delay  the  case  in  order  to  hear  this  evi- 
dence. If  counsel  have  no  evidence  present 
the  motion  is  overruled,  and  exceptions  al- 
lowed." Thereupon  the  defendant  was  placed 
on  trial,  and  was  on  the  24th  day  of  Sep- 
tember, 1908,  convicted  of  manslaughter  in 
the  first  degree,  and  his  punishment  fixed  by 
the  Jury  at  16  years*  imprisonment  in  the 
state  penitentiary,  at  hard  labor.  On  the 
same  day  defendant  filed  his  motion  for  a 
new  trial  and  arrest  of  Judgment  which  were 
by  the  court  overruled,  and  defendant  reserv- 
ed an  exception.  Defendant  thereupon  waiv- 
ed two  days'  time  to  show  cause  why  be 
should  not  receive  sentence,  and  Judgment 
was  by  the  court  pronounced  and  entered  of 
record  In  accordance  with  the  verdict  of  the 
Jury. 

W.  r.  Luttrell  was  the  first  witness  for  the 
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state:  He  tertUtoa  In  RiMance  that  atwnt  8 
o'clock  on  the  morning  of  the  homicide  the 
deceased  came  to  bis  >tor&  In  abont  15  mln* 
otee  the  defendant  came,  and  eadi  qx)ke  to 
the  other,  gaying  "Good  morning."  In  a 
short  time  the  deceased  stated.  In  the  pre*- 
ence  of  defendant,  that  he  believed  that  he 
would  go  np  to  Un<2e  Bill  -LoAharfs.  De- 
ceased Oien  went  out  of  the  stor^  got  on  his 
hors^  and  rode  away.  In  abont  80  minntes 
he  returned  to  the  storey  and  pnrdbased  a 
pair  of  cuff  buttons,  and  again  went  ont,  got 
on  his  horse,  and  rode  off,  going  in  the  direc- 
tion of  bis  home.  In  a  few  seconds  the  de- 
fendant left  the  storey  got  on  bis  horse,  and 
started  towards  his  home,  which  was  the 
same  directitm  from  the  store  the  deceased 
was  going.  At  this  time  deceased  was  about 
176  yards  from  the  store.  The  deceased  was 
riding  (in  what  was  termed  by  the  wltnesB) 
in  a  "saddle  trot"  Defendant  was  riding  a 
part  of  the  time  in  a  saddle  trot  and  In  a 
lope,  nntU  he  readied  Oie  deceased.  They 
then  rode  150  or  200  yards  altmg  by  the  side 
of  eadb  other,  to  where  the  deceased  turned 
ont  Into  a  road  leading  to  a  Ur.  Ford's  resi- 
dence. This  was  abont  100  yards  fnan  where 
the  defendant  wonld  have  had  to  turn  in 
order  to  go  to  bis  fiither's  house.  The  shoot- 
ing took  place  about  700  yards  from  the 
store.  After  deceased  had  turned  towards 
Ford's  residence,  defendant  got  off  his  horse, 
took  a  step  to  the  east,  and  Just  as  he  did 
that  drew  his  rerolver  and  flred,  and  in  three 
or  four  seconds  deceased  fired.  Berml  shots 
were  exchanged  between  deceased  and  de- 
fendant Deceased  ranalned  on  his  horse  dur- 
ing the  shooting.  The  witness  also  testified 
that  deceased  did  not  turn  bis  horse  ttom  the 
direction  in  wbidi  it  was  going  at  the  time 
the  dtfendant  dismounted  from  his  horse  and 
b^n  shooting  at  the  deceased.  That  he  was 
standing  in  bis  storeroimi  lotricing  out  of  a 
window  in  plain  Tlew  of  the  deceased  and 
defendant  during  all  of  this  time. 

George  Lacy  was  the  next  witness  for  the 
state.  He  testified  in  substance  that  he  was 
at  Xjuttrell's  store  on  the  morning  of  tbe 
homldde;  that  he  saw  deceased  leave  the 
store,  going  In  the  direction  of  Bill  LotA- 
taart's;  was  there  vhea  he  returned;  saw 
htm  buy  tbe  cuff  buttons;  saw  him  leave; 
also  tbe  defendant;  saw  deceased  and  de- 
fendant riding  along  together  for  galte  a  dis- 
tance, to  where  the  deceased  turned  towards 
Ford's  residence.  Defendant  then  Jumped  off 
his  horse,  and  defendant  and  deceased  com- 
menced shooting  at  each  other.  The  first 
smoke  witness  saw  was  from  def^dant's 
gun ;  could  not  tell  how  long  between  first 
and  second  ^ots,  but  th«ro  was  a  longer  time 
between  the  first  and  second  shots  than  tbe 
others.  Witness  also  testified  that  deceased 
did  not  stop  or  get  <^  his  horse  during  tbe 
shooting.  On  cross-examination  witness  cor- 
roborated the  witness  Lnttrell  as  to  how  the 
deceased  and  tbe  defendant  were  riding  from 
the  time  tb^  left  the  store  untU  the  homl- 
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dde.  Witness  also  testified  that  deceased  did 

not  turn  his  bone  from  the  direction  In 
which  it  ms  going,  eltliw  before  or  after  tl» 
shooting  began. 

'  W.  A.  Ford  was  the  next  iritness  tot  the 
state.  He  testified  in  substance  that  on  the 
day  of  the  h(»niclde  he  was  at  home  and 
heard  some  five  or  six  shoti.  Loiricing  out  ot 
the  window  of  his  residence,  he  saw  the  de- 
ceased and  defendant  abont  BO  yards  away. 
Deceased  was  on  his  hone^  gslloplng  qp  to 
witness.  Deceased  got  down  off  his  horse, 
wait  into  witDOBs'  hona^  and  he  and  witness 
examined  the  wonnd.  Deceased  was  shot 
near  the  hip  bon&  In  aboot  two  minutes 
after  the  shooting  the  deceased  made  the  fol- 
lowing statemmt  to  tb»  witness:  He  said  be 
crossed  the  bridge^  and  he  said  the  dtfendant 
ovOTto<dc  him  and  asked  him  why  he  drove 
so  bad  for  bis  brother,  and  he  said  he  told 
the  defendant  It  was  because  his  brother  stole 
his  father's  btose,  and  the  defendant  tffld  liim 
he  did  not  know  he  had  stole  his  hoxM^  and 
the  deceased  told  the  defendant  be  fcnowed  he 
did  steal  him,  and  the  defendant  said  It  yoa 
have  got  it  in  that  bad,  to  get  down  and  we 
will  have  it  out  here,  and  he  said  the  defend- 
ant Jumped  off  his  horsey  and  as  he  turned 
around  the  defendant  "readied  tor  his  gnn, 
and  as  he  readied  for  his  gun  I  readied  for 
mine." 

Dr.  iL  H.  Levy,  the  next  witness  ftur  t2i« 
state  testified  that  the  deceased  was  diot 
right  above  the  edge  of  the  h]^  bone  on  the 
rlj^t  side,  and  passed  obliquely  through  the 
abdomai,  and  the  bullet  lodged  between  the 
abdomen  and  the  left  sldOb  causing  perltoni- 
Us,  which  caused  death. 

Boy  Whalen  ms  the  next  witness  fbr  taie 
state.  He  testified  in  substance  thai  he  waa 
at  Luttrell's  store  on  Oie  morning  of  the  hom- 
icide. He  was  there  at  Qie  time  the  deceased 
and  defendant  left  He  saw  what  took  place 
betweoi  them  from  the  time  th^  left  the 
store  until  the  shooting  and  cwroborated  in 
every  particular  the  testimony  of  Mr.  Lnt- 
trell and  Mr.  Lacy. 

Defendant  undertook  to  estahllA  by  sev- 
eral witnesses  that  there  were  trees  and 
shrubbery  ot  different  kinds  between  Lut- 
trell's stortt  and  where  the  homldde  took 
place,  so  as  to  obstruct  the  view  of  tbe  eye- 
witnesses in  such  a  manner  as  to  premt 
them  from  seeing  tbe  entire  transactloa. 

Defendant  took  the  stand  in  his  own  be- 
half; and,  in  view  of  his  statements,  we 
deem  It  Immaterial  to  quote  any  of  the  tes- 
timony offered  on  his  behalf  other  than  his 
own.  He  testified  in  substance  that  he  met 
tbe  deceased  on  the  morning  of  the  homldde 
between  8  and  0  o'clock  at  Luttrell's  store. 
He  admitted  that  he  was  there  when  tbe  de- 
ceased left  to  go  to  Lodchart's.  He  was  there 
when  he  returned  and  purchased  the  cuff 
buttons,  as  testifled  to  by  tbe  witnesses  for 
tbe  state.  He  admitted  that  after  the  deceas- 
ed had  left  tbe  store,  and  was  about  150 
yards  away,  be  got  on  his  horse  and  rode  in 
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a  fast  trot  lutll  he  orertook  deceased ;  tbat 
he  rode  qalte  a  distance  along  by  the  side  of 
the  deceased.  He  testified  that  when  he  rode 
up  by  the  side  of  the  deceased  he  said  to 
him,  "Pretty  cool  this  morolng  yet,"  and  he 
ttdd.  "Tes,"  "and  I  said,  'It  will  about  clear 
off  and  frost  to-nlKht  and  kill  off  the  fruit,' 
and  be  said  *Te8,  X  am  afraid  so,'  and  I  said, 
*I  am  Intendii]^  to  start  over  to  Ford's,'  and 
he  said,  *I  don't  think  Ford  Is  at  home,'  and 
I  Bald,  'Yes,  I  saw  him  a  while  ago,*  and  he 
aald,  'I  thought  he  went  over  to  Lacy's"  and 
I  said  *No,  he  said  he  would  be  at  home,' 
and  he  asked  me  then  'Why  did  Ira  go  up 
and  pay  a  fine?  and  I  said,  'Jesse,  I  don't 
know  anything  about  that  at  all ;  I  have 
taken  no  sides  in  it  at  all' — and  he  said. 
There  was  no  use  of  It,  for  there  was  nobody 
at  the  BChoolhouse  that  seen  it  that  would  say 
anything,'  and  I  told  him  that  I  did  not  know 
anything  about  it,  and  he  said,  'I  will  tell 
yoQ  right  now  it  ain't  quite  oVer  yet,'  and  I 
said,  'Why  have  you  got  a  drove  at  my  folks 
00?"  and  be  says,  'Becsuse  Ira  Is  the  son  of 
a  bitch  that  stole  pa's  horse.'  I  said,  'Do  you 
know  for  certain  he  stole  that  horse?'  and  he 
says,  *I  do;  that  Lulu  told  Alexander's  folks 
and  they  told  my  Ma.'  And  I  told.  •  •  • 
I  said  I  didn't  know  that  •  •  •  i  told 
him  I  did  not  think  that ;  •  •  •  that  any 
man  would  hold  up  for  a  thing  like  that.  Q. 
What  then  was^done?  A.  By  that  time  we 
got  to  the  forks  of  the  road  and  I  pulled  be- 
hind him  to  go  into  Ford's.  He  rode  out  a 
little  piece  to  the  forks  of  the  road  and  pulled 
right  across  in  there.  Q.  In  the  gate?  A. 
Tee,  Blr;  •  •  •  in  the  gate,  ♦  •  • 
and  I  pulled  my  horse  right  across  and  start- 
ing on  to  get  away  from  him.  *  *  *  Q. 
What  was  then  said  or  done?  A.  He  turned 
Around  and  said,  'Yon  are  a  thieving  son  of  a 
ttltdi  yourself,'  and  I  told  him  if  he  wanted 
to  fight,  'let  us  get  down  and  fight  it  out'  Q. 
What  did  you  do  then?  A.  In  the  meantime 
we  bad  both  stopped,  and  when  I  told  bim 
us  get  down  and  fight  It  out'  he  says, 
'All  right'  and  commenced  pulling  off  his 
gloves.  I  got  down  off  my  horse  then.  Q. 
How  did  you  get  down?  A.  I  got  down  Just 
like  a  body  would.  Q.  State  which  leg  you 
put  over  the  saddle,  and  which  side?  A.  I 
got  down  on  the  left  side  of  the  horse, 
■  *  *  the  north  side.  Q.  Go  ahead.  A.  I 
took  the  reins  over  the  horse's  head.  When 
I  turned  around  and  looked  at  Jesse,  why  he 
had  his  gun  out  and  he  was  riding  south 
hSiCk  towards  m&  Q.  What  position  in  the 
gate  did  he  get  *  *  *  or  about  the  gate 
did  he  get  before  he  pulled  up?  Was  he  in- 
side? A.  He  was  Inside  of  the  gate,  •  •  * 
on  the  north  side  of  the  gate  when  be  puUed 
np.  Q.  State  what  occurred.  A.  When  I 
■aw  him  coming  back  I  tried  to  run  around 
the  bone  then.  Q.  Why  did  you  do  that? 
A.  I  was  afraid  he  would  shoot.  Q.  How 
was  he  holding  his  gun?  A.  Holding  it  in 
bis  rlsht  hand.  *  *  *  Q.  Co  ahead.  A. 
And  be  rode  on  op  to  me,  and  as  I  mn  around 
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my  horse  run  backwards,  and  when  I  turned 
bad:  aroand  he  throwed  down  to  shoot  Q. 
What  did  yon  do  then?  A.  I  commenced 
pulling  my  gun.  Q.  State  whether  or  not 
when  he  pulled  down  did  he  shoot?  A.  Whoi 
he  pulled  down  It  looked  to  me  like  bis  gun 
was  cocked,  and  I  believe  it  was  Just  half 
cocked.  Q.  What  dldyon  do  then?  A.  I  pull- 
ed my  gun,  and  as  I  brought  it  out  It  went  off 
accidentally.  •  •  •  I  shot  the  first  shot." 
Defendant  also  admitted  on  cross-examina- 
tion that  he  told  the  sheriff  of  the  county  that 
he  fired  the  first  shot,  and  It  was  the  first 
shot  that  hit  Jesse  Hungate.  He  admitted 
practically  everything  testified  to  by  the  wit- 
nesses Luttrell,  Lacy,  and  Whalen  for  the 
state.  The  only  material  difference  from  his 
t«itImony  and  that  of  the  witnesses  for  the 
state  was  that  deceased  tamed  iiis  horse  and 
rode  back  toward  defendant  before  the  shoot- 
ing commenced.  This  warn  dented  by  the 
state's  witnesses. 

Gllkffl-Bon  &  Tracy,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Oen.,  and  Chas.  L.  Moore, 
Asst  Atty.  Oen.,  for  the  Statei 

McADAUSf  Special  Judge  (aft«  stating 
the  facta  as  above).  Defendant  under  bis 
firat  assignment  of  error,  contends  that  he 
could  not  be  lOaced  iip(m  trial  charged  with  a 
felony  by  Information.  We  bav«  read  with 
a  great  deal  of  Intefeet  the  Ingmlous  aivu- 
ment  presented  by  counsel  f<nr  defendant  In 
Buppwt  of  this  oontentlon,  bnt  are  nnable  to 
agree  with  tbalr  reasmlng.  Tbls  question 
was  decided  adversely  to  the  ouitentlon  of 
defendant  by  this  court,  in  Be  M<^aught  re- 
ported In  1  Okl.  Cr.  S28,  80  Fac.  241,  and 
again  by  the  Supreme  Oonrt  of  this  state  in 
the  case  of  Ex  parte  MtiNaugbt;  1  Okl.  Cr. 
260.  100  Pac.  27.  It  U  weU  setUed  In  this 
state  that  a  vecaoa  fdiarged  with  a  felony 
may  be  tried  In  courts  having  Jurisdiction  of 
8U<^  offense  by  Information  properly  verified, 
having  first  had  a  preliminary  examination 
before  an  examining  magistrate^  or  having 
waived  such  preliminary  examination. 

Defendant  assigns  as  his  second  assign- 
ment of  error  that  the  information  does  not 
conclude,  as  required  by  tbat  portion  of  ar- 
ticle 7,  I  19,  of  the  Constitution,  which  pro- 
vides, "All  indictments,  informations  and 
complaints  shall  conclude  'against  the  peace 
and  dignity  of  the  state,' "  and  is  therefore 
void.  Counsel  for  the  defendant  in  their  ar- 
gument contend  that  the  information  is  in 
violation  of  that  portion  of  the  Constitution 
JuBt  quoted,  in  tbat  stating  the  offense  of 
which  the  defendant  was  cliarged,  "contrary 
to  the  form  of  the  stetute  In^such  case  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  state  of  Oklahoma,"  contains  be- 
fore the  name  of  the  county  attorney  the 
following:  "The  defendant  Han  Wood,  hav- 
ing on  the  4th  day  of  April,  190S,  had  a  pre- 
liminary examination  <m  said  charge  before 
B.  £.  Tracy,  a  duly  elected,  aoaUfled,  and  acfc* 
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ing  eaniminlng  maglatnite  of  Bog»  Mflla 
coaiil7t  ^tate  of  Oklahoma,  and  be,  said  Ban 
Wood,  was  by  said  B.  B.  Tracy  on  the  4th  day 
of  A^U,  190S,  ordered  committed  and  held  In 
the  county  jail  ot  said  county  and  state  to 
await  the  action  of  the  district  conrt  on  said 
abore  charge."  The  oontentl<m  of  counsel 
for  defoidant  Is  wholly  without  merit  The 
infwmatlon  in  this  case  In  a  clear,  condfle, 
and  qpedflc  manner  diarges  the  defniduit 
with  the  crime  of  murder,  stating  In  detaD 
the  manner  In  whldi  said  homicide  was  com- 
mitted, and  charges  that  the  killing  so  alleged 
by  the  defendant  was  contrary  to  ttie  fbrm  of 
the  statute  In  sndi  case  made  and  inrOTlded, 
and  against  the  peace  and  dignity  of  the 
slate  of  CHdalK»na. 

In  tiie  case  of  Canard  State,  1(0  Fac. 
737,  decided  by  this  court  July  27.  1900,  it 
was  held:  "In  the  prosecntirai  of  a  dtfendant 
by  lnfonnatl<nt  for  a  fdony  It  is  not  neces- 
sary that  the  Informatlra  should  all^  that 
thtxe  was  a  preliminary  hearing  before  a 
committing  magistrate,  or  a  waiver  of  the 
same,  although  such  facta  must  exist  In  ordw 
to  authorize  the  filing  of  such  information." 
Again  In  the  case  of  Caples  y.  States  104  Paa 
488,  decided  by  this  court  October  18, 1009,  It 
was  held:  "It  is  not  necessary  for  an  Infor- 
mation diarglng  a  felony  to  allege  tiiat  the 
dtfendant  has  b&i  a  preliminary  elimination 
befbre  an  officer  authorized  by  law  to  hear 
the  same,  and  has  bem  bound  over  to  await 
final  trial  thereon,  or  has  waived  such  exam- 
ination. If  these  things  have  not  been  done, 
the  defendant  can  present  this  question  to 
the  court  by  plea  In  abatement" 

If  It  Is  not  necessary  for  an  information 
charging  a  felony  to  allege  that  the  defend- 
ant has  had  a  preliminary  examination  be- 
fore an  officer  authorized  by  law  to  hear  the 
same,  and  has  been  bound  over  to  await  the 
final  trial  thereon,  or  baa  waived  such  exam- 
ination, then  the  question  arises:  Does  such 
an  allegation  to  an  Information  as  In  this 
case  render  It  In  confilct  with  article  7,  8  10, 
of  the  Oonstltntlon  of  the  state,  which  pro- 
vides, "All  indictments,  Informations  and 
complaints  shall  conclude  'against  the  peace 
and  dignity  of  the  state' "  Bucix  as  to  render 
aald  Information  void,  or  Is  BMch  an  allega- 
tion mere  snrplusage?  The  question,  there- 
fore, arises:  What  constitutes  surplusage? 

Mr.  Bouvler  In  volume  2  of  his  Law  Dic- 
tionary (page  690),  defines  surplusage  to  be: 
"Allegations  of  matter  wholly  foreign  and 
Impertinent  to  the  case.  All  matter  beyond 
the  dreamatances  necessary  to  constitute  the 
action  is  surplusage.  When  the  whole  of  an 
allegation  la  immaterial  to  the  plaintiff's 
right  of  action^.  It  may  be  struck  out  as  sur- 
plusage." Rapalje  A  LawrmcCs  Law  Diction- 
ary (i«ge  124^9,  says:  "Snrplusage  Is  vbete 
there  Is  something  in  excesa  In  pleading  sur- 
plusage is  the  allegation  of  unnecessary  mat- 
ter, and  Is  forbidden.  In  most  cases  such 
matter  will  not  vitiate  the  pleading,  but  will 
ke  disregarded."  Anderson's  Law  Dictionary 


<k»ge  907):  "Uatter,  In  any  Instrumenl;  for- 
eiga  to  the  purpoM;  whatever  to  flxtraneoasw 
Impertinent  sapecflnous,  or  unneceasaiy. 
Whatevw  may  be  strtckm  flcom  the  recoid 
without  destroying  the  plolntllTB  rl^t  of  ac- 
tion, as.  In  a  suit  for  a  breadi  of  warnmtj. 
that  goods  were  not  sndi  as  Uw  defoidant 
warranted  than,  •  •  •  *and  that  he  knew 
this.***  <:itreIopedto,  Law  DlctlcHiary  (page 
888):  "Allegatkms  of  matter  whoUy  foreign 
and  impertinent  to  the  cause.  All  beytmd  the 
drcumstances  neeessaty  to  ccmsUtnte  the  ac- 
tion Is  surplusage.  Oowp^  688;  G  Bast  278; 
10  East,  205  ;  2  Johns.  Gas.  (N.  ;.)  82;  1 
Mason  (U.  S.)  67;  16  Tex.  656."  Black's 
Law  Dictionary  (page  1143)  says:  "Allega- 
tions of  mattw  wholly  foreign  and  Impotl- 
nent  to  the  cause:  All  matter  beyond  the  dtt- 
cnmstances  necessary  to  constltnte  the  ac- 
tion.'* Broom's  Legal  Mfty'mff  (Sth  Ed.)  p. 
620^  says:  "It  Is  a  rule  of  extensive  applica- 
tion with  reference  to  the  omstructlon  ot 
written  Instmments,  ud.  In  the  sdmce  of 
pleading,  that  matter  which  to  mere  snrplus- 
age may  be  rejected,  and  does  not  vlttote  the 
instrummt  or  pleading  in  vidsh  it  to  found. 
*  *  *  'Surpluaaglum  non  nocet;  to  the 
maxim  of  our  tow." 

In  Commonwealth  v.  Peto,  136  Afoss.  157, 
the  Supreme  Court  of  that  state  said:  'TThe 
second  ground  assigned  In  the  motion  to 
quash  should  not  have  been  siwtalned.  If  tlie 
complaint  was  defective,  It  was  so  in  form 
only,  and  the  motion  was  filed  too  late.  Pub. 
St  c  214,  8  25;  C(»nmonwealth  v.  Eimmons, 
98  Mass.  6;  Commonwealth  v.  Blanchard, 
105  Mass.  173;  Commonwealth  v.  Doherty. 
116  Mass.  13.  But  we  do  not  perceive  that 
the  complaint  was  legally  defective,  even  in 
form.  It  averred  the  keeping  of  Intoxicating 
liquors  with  Intent  to  sell  the  same,  without 
t>elng  authorized  so  to  do  by  virtue  of  St 
1860,  c.  415,  an  act  which  was  then  repealed ; 
but  It  further  averred  that  these  liquors  were 
thus  kept  without  any  1^^  authority  what- 
ever.  The  allegations  as  to  8t  1869,  c  415, 
were  thra^ore  superfluous,  and  might  laroper- 
ly  be  treated  as  anrplnsage." 

In  State  v.  Elliott  14  Tex.  426,  it  Is  said: 
"But  it  Is  objected  in  effect  that  too  much 
was  attempted,  and  that  the  Indictment  to 
bad  by  reason  of  the  recitals.  If  these  «m- 
talned  anything  contradictory  or  r^ngnant 
to  the  body  of  the  Indictment,  or  were  of  a 
character  to  render  nnlnteltlgible  any  of  the 
material,  traversable  matters  constituting  ttie 
charge,  there  might  be  force  In  the  objection. 
But  such  maoifeatly  to  not  the  case.  The 
grand  Jury  have  undertaken,  very  needlessly 
It  is  true,  to  recite  the  htotory  of  the  l<»t  in- 
dictment And  It  to  also  tru^  as  soggeeted  in 
the  argument  that  thto  was  quite  foreign  to 
their  appropriate  province.  It  was  matter 
wholly  foreign  and  Irrelevant.  And  that  it 
was  so  iHlngs  it  iQ  the  strictest  sense,  wltbln 
the  definition  of  surplusage,  which  does  no 
Injury.  For,  In  general,  'surplusaglnm  non 
nocet,'  according  to  the  maxim  'Utlto  per  in- 
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ntne  non  Tltlatiir.*  Matter  which  Is  iiiez«lr 
natien  never  Titlates." 

In  State  t.  Sarlla,  185  Ind.  200^  84  N.  E. 
113fy,  the  Sopreme  Conrt  of  Indiana  aald:  "If 
the  language  quoted  could  be  treated  as  anr* 
plusaga,  the  motion  to  quaah  should  not  pre> 
vafl.  By  statute^  'surpluaage*  or  'repugnant 
auction*  does  not  reader  an  Indictment  in- 
sufficient, *whai  there  Is  sufficient  matter  al- 
leged  to  Indicate  the  crime  and  person  charge 
ed.'  Olauae  6,  {  17S6,  Rer.  St  18S1 ;  State  v. 
MCD(»iald,  lOe  Ind.  238  [6  N.  &  607] ;  Myers 
T.  States  101  Ind.  879;  State  t.  Judy,  60  Ind. 
ISS."  **It  Is  a  general  rule,  IrrespectlTe  of 
statute,  that  surplasage  does  not  vitiate,  and. 
to  aid  the  sense,  it  may  be  rejected.  State 
T.  Judy,  Bupra." 

In  State  t.  Pierce,  8  Ner.  296,  tlie  court 
said:  "It  ia  again  objected  tbat  the  indict 
ment  is  insufficient  A  careful  perusal  satis- 
factorily shows  it  to  be  perfectly  good, 
though,  perliaps,  through  excess  of  caution 
containing  more  than  tbe  statute  demands ; 
but  in  this  superfluous  matter.  If  so  It  be, 
there  Is  nothing  to  perplex  one  of  ordinary 
understanding,  nor  to  Injure  this  appellant." 

In  Travis  v.  Commonwealth,  96  Ky.  77,  27 
S^  W.  863,  the  court  said:  "The  indictment 
reads  as  follows:  The  said  Travis  and  Hen- 

drl<^8  heretofore,  to  wit,  on  the  day 

of  Deconber,  A.  D.  1893,  In  the  county  afore- 
said, did  unlawfully  and  feloniously  tak^ 
steal,  and  carry  away,  with  the  intent  to  con- 
vert to  their  own  use,  from  J.  L.  Ewell,  |30 
in  good  and  lawful  currency  of  the  United 
States  of  Kentudcy,  a  better  description  of 
which  Is  not  here  given  because  the  same  is 
to  the  grand  jury  unknown,  said  fSO  then  and 
there  belonging  and  was  In  the  possession  of 
said  J.  Ia  Ewell,  and  the  said  Travis  and 
Hendricks  did  feloniously  convert  the  same  to 
their  own  use,  and  deprive  the  said  Swell  of 
same,' "  etc.  The  court  then  proceeds  as  fol- 
lows: "lu  en  Indictment  for  the  larceny  or 
embe^lement  of  money  or  United  States  cur- 
rency or  bank  notes,  it  Is  sufficient  to  allege 
the  larceny  or  embezzlement  of  the  same, 
without  si>ecifylng  the  coin,  number,  den<Mn- 
inatlon,  or  kind  thereof.  Section  135,  Crim- 
inal Cod&  The  indictment  meets  all  the  re- 
quirements of  the  Code,  and  the  otTense  is 
specific  and  complete;  the  words  *of  Ken- 
tucky' being  mere  surplusage  and  meaning- 
less, and  in  no  way  calculated  to  mislead 
defendant  to  his  prejudice." 

In  State  r.  Noble,  15  M&  477,  tbe  court 
aald:  "It  may  be  r^rded  as  a  general  rule, 
both  in  criminal  prosecutions  and  in  civU  ac- 
tions, that  an  unnecessary  averment  may  be 
rejected,  where  enough  remains  to  Show  ttiat 
an  offense  has  been  committed,  or  that  a 
cause  of  action  exists." 

In  State  v.  Webster,  89  N.  H.  96,  the  conrt 
said:  "All  unnecessary  words  in  an  Indict- 
ment may,  on  trial  or  arrest  of  Judgment,  be 
rejected,  as  surplusage,  if  the  indictment  will 
be  good  upon  striking  them  out.  State  v. 
Ball«y,  81  M.  H.  621;  Wharton's  Cr.  Law, 
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les;  1  Ch.  Cr.  Law,  238;  Bex  t.  Edwards 
it  MtnrlB,  Leacb,  127 ;  Commonwealth  t.  Ar- 
nold, 4  Pick.  [Mass.]  251 ;  Commonwealth  t. 
Hunt  4  Pick.  [Mass.]  2S2.  By  striking  ont 
In  this  indictment  the  words  'certain  persons 
unknown,  of  whom,*  and  the  words  'was  onV 
and  again  the  words,  'said  persons  unknown, 
of  whom*  and  'was  on^'  and  the  indictment  is 
in  proper  form,  as  founded  upon  section  5,  c. 
217,  Bev.  St,  for  assaulting  and  obstructing 
the  officer." 

In  Castles  v.  McMath,  1  Ala.  page  328,  the 
court  said:  "The  duplicity  complained  of  in 
the  declaration  Is  that  after  setting  forth 
that  the  bill  was  protested  for  nonaccepUtnce, 
it  goes  on  to  allege  a  protest  for  nonpayment 
also.  In  Evans  v.  Watrous,  2  Port  20S,  It 
was  determined  'that  under  our  statute,  which 
prohibits  special,  demurrer  where  there  is  a 
clear  and  substantial  cause  of  acticHi  set  forth 
in  a  declaration,  though  it  may  contain  Irr^- 
evant  or  superfluous  matter,  or  though  it  may 
contain  duplicity,  yet  the  defendant  shall  be 
held  to  answer  it'  It  Is  not  pretended  tliat 
the  declaration  does  not  contain  a  good  cause 
of  action ;  but  the  objection  is  that  some  of 
its  allegations  are  superfluous,  and  conse- 
quently affords  no  cause  for  reversal." 

In  Commonwealth  v.  Rowell,  146  Mass.  130, 
15  N,  E.  155,  the  court  said:  "The  complaint 
must  all^e  all  the  material  elementa  which 
constitute  the  offense  charged,  and  they  must 
be  proved.  And  if  the  complaint  unneces- 
sarily alleges  anytning  which  Is  descriptive  of 
the  identity  of  the  offense,  it  must  be  proved 
as  alleged.  But  any  allegations  not  descrip- 
tive of  the  Identity  of  tbe  offense,  which  can 
be  omitted  without  affecting  the  charge 
against  the  defendant  and  without  detriment 
to  tbe  complaint  niay  be  treated  as  surplus* 
age,  and  need  not  be  proved."  Common- 
wealth V.  Pray,  13  PIdc.  850 ;  Commonwralth 
V.  Cooley,  10  Pick.  87;  Commonwealth  t. 
Lewis,  1  Mete.  151. 

We  conld  multiply  authorities  to  the  same 
effect  without  limit  upon  this  question,  but 
we  deem  the  foregoing  to  be  sufficient  So 
far  as  the  information  against  the  defendant 
in  this  case  Is  concerned,  charging  the  offense, 
It  closes  with  the  words  "against  the  peace 
and  dignity  of  the  state."  The  allegation  fol- 
lowing this  was  matter  wholly  foreign  and 
irrelevant  to  the  information.  It  neither  add- 
ed to  nor  took  from  any  of  the  material  mat- 
ters constituting  the  <Aai^  It  is  therefore 
surplusage  pure  and  simple.  It  constitutes 
no  part  of  the  information.  Under  the  au- 
thorities above  cited.  It  should  be  disregard- 
ed and  treated  as  a  nullity. 

The  third  assignment  of  error  is  that  the 
conrt  erred  In  overruling  defendant's  chal- 
lenge to  the  panel  of  jurors.  Chapter  89,  art 
8,  of  Snyder's  Comp.  Laws  Okl.  provides  the 
mannw  in  which  a  challrage  to  the  petit  Jury 
may  foe  made.  Section  6795  provides  that: 
"A  challenge  to  the  panel  can  be  found  only 
on  a  material  departure  from  the  forms  pre- 
scribed by  law,  in  respect  to  the  drawing  and 
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return  of  Hie  JoiTi  «roxt  tb»  Intaittfrnal  omts- 
8i<m  of  the  Aeriff  to  nunmoa  <Hie  ot  more  of 
the  Jnton  drawn  from,  whldi  the  defendant 
has  Buffed  material  prejudice."  Section 
6796  prortdea:  "A  diallenge  to  the  panel 
muBt  be  takm  before  a  Jury  Is  ri^om.  and 
must  be  In  wrlt^:^  specifying  plainly  and  dis- 
tinctly the  facts  constltntlng  the  ground  of 
challene&"  Section  6790  provides:  "If  the 
challenge  la  dcoiled,  the  dmlal  may.  In  like 
manner,  be  oral,  and  must  be  entered  upm 
file  minutes  of  the  court,  and  the  conrt  must 
proceed  to  try  the  anestions  of  fact"  Sec- 
tion 6800  provides:  "Upon  the  trial  of  the 
cbafienge,  the  officers,  whether  Judicial  or 
ministerial,  whose  Irr^ularlty  Is  complained 
of,  as  well  as  any  other  persmis,  may  be  ex- 
amined to  prove  or  dlsprore  the  facts  alleged 
as  the  ground  of  (^Ilenge."  It  will  be  sem 
from  section  GT95  of  this  act  fliat  the  Chal- 
lenge to  the  panel  must  be  founded  on  fiicts 
from  which  the  defendant  has  suffered  mate- 
rial prejudice.  In  this  case  the  diallenge 
simplr  charges  that  the  jury  commlsr^nOT 
Joe  Hoad  was  Interested  in  the  prosecution 
of  this  case,  and  undertakes  to  set  out  to 
what  extmt  he  was  so  Interested.  It  no- 
where charges  that  any  member  of  the  jury 
taken  from  the  jury  list  selected  by  him  aa 
such  jury  commissioner  was  In  any  way  bias- 
ed or  prejudiced  against  the  defendant,  or 
that  the  Jury  commissioner  Moad  had,  at  any 
time  prior  to  the  selection  of  them  tar  jury 
service,  ever  conversed  with  them  concerning 
this  prosecution,  or  otherwise  attempted  to 
any  way  influence  their  actI<Hi.  While  it  is 
the  duty  of  the  trial  court,  when  a  challenge 
to  the  jury  panel  Is  presented  to  It,  to  try  the 
Issue  of  fact  when  the  same  Is  properly 
denied,  yet  it  Is  not  error  for  the  court  to 
overrule  such  challenge  where  it  fails  to  state 
facts  sufficient  to  Justify  the  court  In  dls- 
charging  the  jury,  if  true.  The  grounds  of 
challenge  In  this  cause  were  insufflclent  to 
warrant  the  court  In  discharging  the  jury. 
Therefore  no  error  was  committed  In  over- 
mllDg  the  challenge. 

The  court  charged  the  jury  In  part  as  -fol- 
lows: 

"Thirteenth.  If  you  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt 
that  the  killing  of  Jesse  Hungate  by  the  de- 
fendant was  not  justifiable,  as  Justification 
and  self-defense  are  explained  In  these  In- 
structions, It  will  then  be  your  duty  to  deter- 
mine the  d^ree  of  the  felonious  homlcId& 
If  yon  believe  from  the  evidence  bey<md  a 
reasonable  doubt  that  the  def^idant  In  the 
county  of  Ro^r  &nil8  and  state  of  Oklahoma, 
on  the  29th  day  of  March,  1908,  shot  the  de- 
ceased and  wounded  him,  from  the  effects  of 
which  he  soon  thereafter  died,  and  that  tlie 
defendant  fired  the  fatal  shot  at  the  deceased 
with  a  premeditated  design  to  effect  the  death 
of  said  Jesse  Hungate,  you  will  then  find  tiie 
defendant  guilty  of  murder  and  fix  his  pun- 
ishment at  deatb,  or  by  Imprlscmment  in  the 
state  penitentiary  at  bard  labw  for  life,  at 


your  dlscretifn.  But,  If  yon  baTe  a  reason- 
aMe  doubt,  after  considering  all  the  evidence 
in  the  case,  aa  to  whether  the  killing  was 
pnpetiated  witii  a  premeditated  design  to  ef- 
fect deatli,  and  do  And  and  bdieve  tnm  tiw 
evldenoe  beyond  a  reasonable  doubt  that  the 
killing  Was  done  In  the  heat  of  passion  by 
means  of  a  dangerous  weapon,  then  you  will 
find  the  d^raidant  guilty  of  manslaughter  in 
the  first  degree.  Or,  If  you  And  that  the  kill- 
ing was  unlawful,  and  that  it  was  neither 
murder,  manslaughter  In  the  first  d^>e^  nor 
Justifiable  homicide,  yon  will  find  tbe  defend- 
ant guilty  of  manslaughter  in  the  secmd  de- 
gree." 

**Slxteenth.  The  defendant  has  interposed 
the'defmse  of  justiflable  bnnlclde  or  what  la 
commonly  known  as  self-defense:  It;  there- 
fore^ bec(Hnes  my  duty  to  instruct  you  In  ra> 
latlon  to  this  defoise.  If  a  pnson  is  assault- 
ed in  sncib  a  mannw  as  to  produce  on  the 
mind  of  a  reasonaUe  persm  a  belief  that  be 
Is  In  actual  danger  ot  losing  his  life,  or  suf- 
fering great  bodily  harm,  he  will  be  Justified 
in  defending  himself,  though  the  danger  be 
not  real,  but  <mlj  apparent  Such  person  will 
not  be  held  responsible  criminally  if  be  acta 
In  self-defense  from  real  and  honest  convio- 
tlona  as  to  the  character  of  the  danger 
reasonably  induced  by  reascHiable  evidence^ 
though  he  may  be  mistaken  as  to  the  extent 
of  the  real  danger ;  and,  where  one  without 
fault  is  attached  by  another,  and  kills  his  as- 
sailant. If  the  circumstances  furnish  reason- 
able ground  for  apprehending  a  deeign  to 
take  his  life  or  do  him  some  great  bodily 
harm,  and  if  he  believes  the  danger  immlDeut 
and  such  design  will  be  enforced,  homicide  la 
Justifiable. 

"Seventeenth.  In  ccmsldraing  the  evidence 
In  the  case  for  the  purpose  of  determining 
whether  or  not  the  defendant  acted  in  good 
faith  and  flred  the  fatal  shot  under  the  be- 
lief that  he  was  in  danger  of  losing  his  life 
or  receiving  great  personal  Injury,  It  will  be 
your  duty  to  view  the  circumstances  and  the 
evidence  from  the  standpoint  of  the  defend- 
ant as  they  reasonably  appeared  to  blm  at 
the  time  he  flred  the  shot  that  killed  the  de- 
ceased." 

"Nineteenth.  If  you  find  and  believe,  how- 
ever, from  the  evidence  that  the  defendant  on 
the  morning  of  the  killing  overtook  and  rodfr 
with  him  in  the  public  road  without  any  in- 
tention of  provoking  a  difficulty  with  the  de- 
ceased until  they  arrived  at  the  place  of  the 
killing,  and  that  the  defendant  on  turning  to 
leave  the  deceased  heard  the  deceased  ustog 
Insulting  words  towards  him,  and  at  the  time 
the  deceased  used  such  insulting  words.  If 
you  find  such  words  were  used,  the  defendant 
had  no  Int&itlon  of  provoking  a  difficulty 
with  the  deceased,  but  upon  hearing  such  In- 
sulting words,  If  any,  from  the  deceased  was 
angered  by  the  same,  and  halted  and  chal- 
lenged the  deceased  to  mutual  cnnbat,  and  If 
you  find  that  the  deceased  responded  to  such 
challenge  In  the  affirmative  whereupoo  tb» 
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defendant  (Usmoimted  from  hie  horse,  and  In 
good  faith  Intended  to  combat  or  fight  the 
deceased  wlthoot  using  any  deadly  weapon, 
when  he  discovered  a  pistol  In  the  deceased's 
hands,  and  that  then  and  there  the  defendant 
stepped  behind  his  horse  and  drew  his  pistol 
and  fired  at  the  deceased,  and  at  the  time  of 
BO  firing  from  the  attitude  and  manner  of  the 
deceased  the  defendant  had  reason  to  believe, 
and  did  believe,  that  the  deceased  was  about 
to  take  his  life,  and  that  the  defendant  fired 
the  fatal  shot  under  these  circumstances, 
then  he  would  be  Justifiable  regardless  of 
which  shot  of  the  defendant  killed  the  deceas- 
ed, and  It  will  be  your  duty  to  acquit  him. 
If,  however,  you  should  find  from  the  evi- 
dence that  the  defendant  challenged  the  de- 
ceased to  mutual  combat  with  their  revolv- 
ers, and  pursuant  to  such  challenge  several 
shots  were  flred  by  tbe  deceased  and  the  de- 
fendant towards  each  other,  one  of  which 
struck  and  killed  the  deceased,  then  the  de- 
fendant would  be  guilty  of  murder,  and  it 
would  be  immaterial  as  to  which  one  of  the 
combatants  flred  the  first  shot,  and  you 
Should  say  so  by  your  verdict." 

Counsel  for  the  defendant  contend  that  the 
thirteenth  instruction  is  erroneous  in  that  it 
practically  directs  the  Jury,  If  they  found 
that  the  defendant  killed  the  deceased  while 
In  a  heat  of  passion  and  by  means  of  a  dead- 
ly weapon,  then  the  defendant  would  be 
guilty  of  manslaughter  in  the  first  degree. 
This  position  of  counsel  Is  wholly  untenable. 
The  court  in  this  instruction,  In  Its  beginning, 
charged  the  Jury:  "If  you  belleVe  from  the 
evidence  in  this  case  beyond  a  reasonable 
doubt  that  the  killing  of  Jesse  Hungate  by 
the  defendant  was  not  Justifiable,  as  Justifi- 
cation and  self-def«ise  are  explained  in  these 
Instructions,  it  will  then  be  your  duty  to  de- 
termine the  degree  of  the  felonious  homi- 
cide." This  instruction  must  be  considered  as 
a  whole,  and,  construing  it  as  such,  the  court 
properly  charged  the  Jury  that  they  must 
consider  the  other  charges  relevant  to  the 
Justification  and  self-defense  as  explained  in 
the  Instruction.  Beading  this  Instruction  In 
connection  with  the  other  Instructions,  the 
Jury  could  not  have  been  misled.  There  was 
no  error  In  giving  this  instruction. 

Counsel  for  the  defendant  criticizes  that 
portion  of  the  sixteenth  instruction  which 
says:  **If  a  person  is  assaulted  in  such  a 
manner  as  to  produce  on  the  mind  of  a  rea- 
sonable person  a  belief  that  be  Is  In  actual 
danger  of  losing  his  life,  or  suffering  great 
bodily  harm,  be  will  be  Justified  in  defending 
himself,  though  the  danger  be  not  real" — 
and  contends  that  it  Is  erroneous  In  that  It 
consists  In  substituting  the  mind  of  some 
hypothetical  reasonable  person  for  the  mind 
of  the  person  assaulted.  This  Instruction  is 
somewhat  inaccurately  drawn,  but  tn  view  of 
the  other  Instructions,  we  cannot  hold,  as  a 
matter  of  law,  that  It  Is  erroneous.  This  in- 
struction mast  be  considered  in  connection 
with  the  other  InstmctKms.  The  court  In  the 
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seventeenth  instruction  charged  the  Jury  that 
they  must  view  the  circumstances  and  the 
evidence  from  the  standpoint  of  the  defend- 
ant as  tbey  reasonably  appeared  to  him  at  the 
time  he  fired  the  shot  that  killed  the  deceas- 
ed. It  will  be  seen  from  this  Instruction  that 
the  Jury  was  directed  not  to  consider  the  facts 
and  circumstances  from  the  standpoint  of  a 
reasonable  person,  but  from  the  standpoint 
of  the  defendant  alone.  We  find  no  error  In 
this  Instruction. 

Oouusel  for  defendant,  In  criticizing  the 
nineteenth  Instruction,  says:  "From  the  entire 
Instruction,  it  will  be  seen  the  court  made  the 
right  of  defendant  to  self-defense,  depraid.  up- 
on the  absence  of  any  Intention  to  provoke  a 
difficulty.  It  thus  would  say  to  the  Jury,  in 
substance:  'If  you  do  not  believe  that  he  was 
without  Intention  to  provoke  a  dlfflculty, 
whatever  else  transpired,  you  cannot  give 
him  the  benefit  of  the  law  of  self-defense. 
Besides,  it  would  say  that  if  this  defendant 
Intended  to  have  a  fist  fight  with  deceased, 
he  could  not  defend  himself  against  the  most 
deadly,  sudden,  and  violent  of  assaults.* "  We 
have  carefully  examined  this  instruction  of 
the  court,  and  have  reached  the  conclusion 
that  it  is  far  more  liberal  to  defendant  than 
the  law  demands.  Under  this  instruction,  if ' 
the  Jury  found  and  believed  from  the  evidence 
that  the  deceased  spoke  insulting  words  to 
the  defendant,  and  the  defendant,  being  an- 
gered thereby,  challenged  the  deceased  to  a 
mutual  combat,  without  Intending  to  use  any 
deadly  weapon,  but  Intending  merely  an  or- ' 
dinary  battery,  and  the  deceased  responded 
to  such  challenge  with  a  pistol,  and  from  his 
attitude  and  manner  lead  the  defendant  to 
believe  that  deceased  was  atraut  to  take  bis 
life,  defendant  would,  under  these  circum- 
stances, be  Justified  In  killing  the  deceased. 
This  Is  not  the  law.  A  person  cannot  chal- 
lenge another  to  a  mutual  combat  although 
without  Intending  to  kill,  but  Intending  an 
ordinary  battery  merely,  and  avail  himself  of 
the  rlj^t  of  self-defense,  even  though  bis  ad* 
versary  may  respond  to  such  challenge  with 
a  deadly  weapon,  and  cause  him  to  believe 
that  his  life  is  in  danger,  or  that  he  is  in  dan- 
ger of  great  bodily  harm,  without  first  noti- 
fying him  by  word  or  act  that  he  Intends  to 
abandon  the  combat ;  and.  If  be  kills  his  ad- 
versary without  notifying  him  by  word  or 
act  that  be  intends  to  abandon  the  combat, 
such  killing  constitutes  manslaughter. 

In  this  case  the  defendant  himself  admitted 
that,  while  armed  with  a  43  caliber  revolver, 
he  challenged  deceased  to  fight  him,  got  down 
of[  bis  horse  for  ttiat  purpose,  and,  seeing  the 
deceased  with  a  revolver  In  his  hand,  and  In 
an  attitude  which  caused  the  defendant  tb 
believe  he  was  about  to  be  killed,  drew  his 
revolver  and  commenced  firing  at  the  deceas- 
ed. Defendant  may  not  have  intended  to 
draw  his  revolver  when  he  challenged  deceas- 
ed to  fight  him,  and  may  have  Intended  only 
an  ordinary  battery,  yet  this  intention  did  not 
give  him  the  rigbt  to  Invoke  ths  law  at  self- 
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defense,  bec&nae  at  tlie  Tery  time  he  fired  the 
fatal  shot  he  was  carrying  out  his  design  and 
parpose  to  ^ht  the  deceased.  He  bad  not, 
by  word  or  act,  given  the  deceased  reason  to 
believe  that  he  Intended  to  abandon  the  com- 
bat Conceding  that  defendant,  at  the  time 
he  fired  the  fatal  sho^  believed  be  was  In 
danger  of  losing  his  life  or  suffering  great 
bodily  harm,  he  Is  estopped,  under  his  own 
version  of  the  affair,  to  invoke  the  law  of 
iielf-defense,  because  he  did  that  which  In  the 
very  nature  of  things  was  calculated  to  in- 
duce the  deceased  to  do  Just  what  he  did  do. 
and  the  defendant  must  have  known,  and  did 
know,  that  bis  own  conduct  caused  the  de- 
ceased to  act  as  he  did,  and  this  was  known 
to  defendant  before  be  shot   Therefore,  if 

'the  defendant  lunvoked  an  altercation  be- 
tween himself  and  the  deceased,  or  challeng- 
ed the  deceased  to  a  mutual  onnbat,  without 
Intending  to  kill  deceased,  but  intending  an 
ordinary  batter  merely,  and  the  deceased  as- 
saulted defendant,  or  by  some  act  done  gave 
defraidant  reasonable  apprehension  of  loss  oi 
life  or  great  bodily  harm,  and  the  def^dant 
killed  the  deceased  to  protect  himself  from 
the  apprehended  danger,  the  killing  under 

.  such  drcnmstances  would  not  be  Justifiable^ 
but  would  be  manslaugfater. 

In  the  twenty-^hth  asslgnmaat  of  error 
defendant  complains  of  the  conduct  of  coun- 
sel for  tiie  state,  in  that  Hon.  W.  I.  Gilbert, 
who  asristed  in  the  iwosecution,  In  his  closing 

,  argument  to  the  Jury  (addressing  defendant) 
said:  "You  know  yoo  shot  poor  Jesse  Hun- 
gate  In  cold  blood,  and  committed  cold'blood- 
ed  murder.  What  did  he  say?  Ton  know 
that  he  made  a  statement  there  that  you  have 
not  told.  Oh,  you  may  sigh  and  swallow,  but 
yon  know  that  it  Is  so."  That  furOier  In  said 
argument,  counsel  stated:  "GenHmen  of  the 
Juiy,  It  has  come  to  a  point  when  murder 
.  must  be  stopped  in  this  county;  murders 
have  been  altogether  too  frequent  I  wUl  tdl 
you  of  a  case  wh««  a  man  committed  cold- 
blooded murder  and  was  released  by  the 
JuiT<"  And  that  further  In  said  argument 
the  said  W.  I.  Gilbert  argued  to  the  Jury  that 
the  defendant  had  applied  for  ball,  and  that 
It  bad  been  refused.  To  these  ronarks  de- 
fendant duly  excepted,  and  It  is  now  dalmed 
that  this  argument  constituted  sudi  miscon- 
duct on  the  part  of  the  state  as  to  cause  a 
reversal  of  this  cause.  This  court  has  re- 
peatedly held  that  as  to  remarks  of  counsel 
In  tbe  course  of  their  arguments,  objected  to 
as  Improper,  In  order  to  constitute  reversible 
error,  the  Impropriety  Indulged  In  must  be 
such  as  to  influraioe  the  verdict  Section 
6867,  Snyder's  Compv  trftws  Okl.,  is  as  fol- 
lows: "On  an  appeal  tbe  court  must  give 
Judgmoit  without  regard  to  technical  errors 
or  defects  or  to  ezceptkuu  which  do  not  af- 
fect the  substantial  rights  of  the  parties." 
The  letter  and  spirit  of  this  statute  Is  that  If 
this  court  can  say,  after  carefully  consider- 


ing the  entire  record  In  the  case,  ttiat  tJie 
conviction  Is  sufficiently  sonwrted  by  onnpe- 
tent  evidence,  and  that  the  verdict  was  not 
reached  by  error  or  as  a  result  of  passion  and 
prejudice,  tbe  conviction  should  be  affirmed. 
From  a  careful  Investigation  of  the  record  in 
this  cause  this  court  cannot  nune  to  any  oth- 
er conclusion,  considering  the  version  of  t2ie 
facts  from  the  standpoint  and  testimony  of 
the  defendant  alone,  but  that  he  was  guUty  of 
manslau^ter.  Tbe  Jury  were  Justified  under 
his  own  statement  In  rendering  Hie  verdict 
whidi  tb^  did.  In  view  of  this  statute  and 
defendant's  testimony,  we  are  conq)611ed  to 
hold  that  the  remarks  of  counsel  did  not  In 
any  way  or  manner  Infiuence  the  verdict  of 
the  Jury;  and,  while  such  remarks  w«e 
bl^ly  Improper,  yet  they  will  not  work  a  re' 
vOTsal  of  this  cause: 

After  a  careful  consideration  of  all  the 
other  amignments  we  are  of  the  <^lnion  that 
no  eiTor  was  committed  affecting  the  sub- 
stantial rights  of  the  defendant 

For  the  reasons  hwein  givoi.  the  Judgment 
of  the  lower  court  Is  affirmed,  with  direetlMis 
to  the  sheriff  of  Boger  Mills  county  to  caixy 
the  same  Into  execution. 

DOYLE  and  OWEN,  JJ.,  concur, 

FtJRMAN,  P.  J.,  having  be^  of  counsel  in 
the  case,  and  being  thereby  disqualified  as 
one  of  the  Judges  to  hear  and  determine  the 
same,  and  this  fact  bting  duly  certified  to 
Governor  C.  N.  Haskell,  he  tiiereupon  ap- 
pointed E.  G.  McADAUS  as  q;)eclal  Judge  of 
the  Court  of  Criminal  Appeals  for  the  hear^ 
Ing  and  determination  of  thjs  cassL 


SANDUN  V.  STATE. 
(Criminal  Court  of  Appeals  of  OklaboouL 

March  22,  1910.) 

(8i/llabit$  by  the  Court.) 

1.  Cbiminal  IiAw  (J  260*)— Justices  of  ih* 
Peace— Appeu  to  Couhtt  Godbv— Tbxai> 

De  I^ovo. 

On  appeal  to  the  count;  court  from  the  Jn^ 
tice  of  the  peace  court,  there  shall  be  a  trial 
de  novo  on  questions  of  both  law  and  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  260.*] 

(Aiditiotua  SvUabut  &v  B^torial  Btaff.) 

2.  Ihdictmkztt  and  Infosicatiok  a  161*)  — 
Ahenduent. 

Where  an  informadon  filed  before  a  Justice 
of  the  peace  under  Oomp.  Iaws  1906;  f  3056^ 
makiug  It  a  mlsdemeaoor  to  utter  any  obseaM 
language  in  a  public  lA&tx  or  Id  the  presence  of  a 
female,  did  not  allege  that  the  language  was  ut- 
tered In  the  presence  of  a  female,  the  county 
court  on  appeal  properly  permitted  the  conaty 
attorney  to  interline  such  allegation,  under 
Comp.  Laws  1909,  S  6645  fOen.  St  1008,  I 
1961).  providing  that  an  information  may  be 
amended  at  any  time  before  accused  pleads  with- 
out leave,  and  after  plea  on  wder  <«  tbe  court, 
where  It  can  be  done  witfaoat  material  prejudice 


•SVir  otber  eases  see  same  topla  aad  section  NUHBBR  la  Deo.  *  Am.  Diss.  1M7  te  teta.  A  2U»ertsr  lad^i 
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to  ftccnaed;  there  iMing  no  contention  that  ac- 
cused was  surprised. 

[Ed.  Note.— For  other  caees.  aee  Indictment 
and  Information,  Dec  Dig.  {  161.*] 

Error  from  Sequoyah  County  Coart;  W. 
N.  Llttlejobn,  Judge. 

Jim  SandUn  was  convicted  of  ualng  pro- 
fane and  obBcme  language,  and  brings  error. 
Affirmed. 

T.  T.  Sbackdford,  for  plaintiff  In  error. 
Charles  West,  Atty.  Gen.,  and  Chas.  L. 
Moore^  AjMt  Atty.  Gen.,  for  the  State. 

OWBN.  J.  The  prosecution  In  thte  case 
originated  before  a  Justice  of  the  peace,  ^e 
defendant  demurred  to  the  complaint; 
demurrw  was  orermled  and  defendant  con- 
victed en  a  trial  before  a  Jury.  The  case 
was  appealed  to  the  connl7  erart  of  Seqw^rab 
conn^.  The  defendant  donurred  there  to 
the  InformatlfHL  The  demurrw  was  sustain- 
ed and  the  county  attorney  given  leave  to 
amend  the  conqilalnt  by  Interlineation.  Ttie 
case  was  tried  to  a  Jury,  and  the  defraidant 
convicted  and  smtenced  to  pay  a  fine  of  $10 
and  costs. 

Counsel  for  the  defendant  urges  ttiat  the 
county  court  erred  in  permitting  the  county 
attorney  to  amend  the  Information,  and  that 
such  amendment  In  effect  charged  the  defend- 
ant with  a  different  crime  from  that  charged 
before  the  Justice  of  the  peace.  Section  H 
art.  7,  of  the  Constltatlim  (section  186,  Bunn's 
Ann.  Ed.),  provides  that  tbe  oonn^  court 
shall  have  Jurisdiction  of  all  cases  appealed 
from  the  Judgment  of  the  Justice  of  tbe  peace 
In  dvil  or  criminal  cases,  and  In  aU  cases 
appealed  from  tbe  Justice  of  the  peace  to^the 
county  court  there  shall  be  a  trial  de  novo  <m 
questions  ot  both  law  and  fiict  Under  tbe 
provlalon  of  this  section,  the  trial  In  the 
connty  court  wUl  be  had  as  if  Oiere  had  be«i 
no  trial  In  tbe  Jnstlce'a  court  A  "trial  de 
novo,"  as  we  understand  It,  means  a  new 
trial  in  the  same  manner,  with  the  same  ef- 
fect, and  upon  tlie  same  issues  as  the  case 
was  tried  in  Oie  lovw  court.  The  counts 
court  did  not  pass  on  the  question  as  to 
whether  Uie  Justice  erred  in  overruling  the 
donurrer.  Tbe  case  was  presented  anew  to 
tbe  county  court,  and,  when  In  his  opinion 
the  information  did  not  state  a  cause  of  ac- 
ti<nt,  it  was  proper  to  permit  the  coynty  at- 
torney to  amend  so  that  It  would  state  a 
cause  of  action.  Of  course^  the  county  at- 
tivney  would  not  be  permitted  to  ayege 
facts  that  did  not  exist  at  the  time  tbe  In- 
formation was  filed  before  the  Justice  of 
tbe  peacft  There  Is  no  contention  here  that 
this  was  done.  The  Information,  as  filed  be* 
fore  tbe  Justice  of  the  peaces  attonpted  to 
diafse  tbe  defmdant  with  violating  section 
2064  Oonp.  Laws  Okl.  190D  (secUon  1869, 
Wilson's  Bot.  ft  Ann.  St),  which  makes  It  a 
misdemeanor  to  utter  or  speak  any  obscene 
or  lascivlooB  language  In  a  public  place  or 


in  t^e  presence  of  a  femalSL  Tbe  Informa- 
tion, as  originally  filed,  did  not  allege  the 
language  to  have  been  uttered  In  the  presence 
of  a  female,  and  the  counts'  court  properly 
held  this  Inf ormatfam  to  be  bad,  and  prc^erly 
permitted  the  county  attorney  to  Interline 
the  alle^tlon  that  the  lai^uage  was  uttered 
in  the  presence  ot  a  female  Section  1961, 
Gen.  St  1008  (sectlan  6640^  Snyder's  Oomp. 
Laws  180^,  authorises  the  amendment  In  the 
following  language:  "An  information  may 
be  amended  in  matter  of  substance  or  form 
at  any  time  before  the  defendant  pleads, 
wlthont  leave,  and  may  be  amoided  after 
plea  on  ordw  of  the  court  where  the  same 
can  be  done  without  material  prejndl<»  to 
the  rigbt  of  tbe  defendant;  no  amendment 
shall  cause  any  delay  of  the  trial,  nnless  for 
good  cause  shown  by  affidavit"  There  Is  no 
contention  here  that  tbe  defendant  was  sui^ 
prised,  and  no  effort  was  nude  to  continue 
the  case  to  enable  talm  to  meet  tbe  issues 
wbldi  were  raised  by  the  amended  informa- 
tion. 

Judgment  of  tbe  lower  court  Is  affirmed. 
FURMAN,  P.  J.,  and  DOYLB.  J.,  concur. 


SAWYER  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  5^  1910.) 

Appeal  from  Grady  County  Court;  N.  M. 
WUllams,  JudgOb 

Jack  Sawyer  was  convicted  of  violation  of 
prohlUtory  law,  and  appeals.  Dismissed. 

PER  GUBIAM.  PlainUff  In  error  was  con- 
victed of  a  violation  of  the  pnAlbltion  law, 
and  was  sHitenced  to  pay  a  fine  of  ^00  and 
be  confined  in  the  coun^  Jail  for  a  twm  of 
30  dsys.  An  appeal  was  taken  ixy  filing  In 
this  court  June  10,  1009,  a  petition  In  error, 
with  case-made  attached.  Now,  on  March 
6, 1010,  said  iilalntlff  In  error  has  filed  in  this 
court  bis  moUon  to  dismiss  said  appeal. 

Wherefore  it  Is  ordered  tbst  said  an>eol 
be,  and  the  ssme  is,  h««by  dismissed,  with 
direction  to  tbe  conzity  court  of  Grady  coun- 
ty to  cause  the  Judgment  and  sNit«ce  to  be 
carried  into  execution. 


BECKHAM  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

March  6, 1910) 
Appeal  from  Grady  Connty  Court;  N.  M. 
WlUlams,  Judge. 

L.  W.  Betadiam  was  convlcted.of  violating 
the  jooMbltlon  law,  and  appeals.  Dismissed. 

PER  CURIAM.  Plaintiff  In  error  was 
convicted  of  a  violathm  of  tbe  prohibition 
law,  and  was  sentoiced  to  pay  a  fine  of  yi2B 
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and  to  be  oonflned  In  the  county  Jail  for  a 
term  of  SO  days.  An  appeal  was  taken  by 
filing  In  this  court,  September  18,  1900,  a 
petition  In  error,  wltb  case-made  attached. 
Mow,  on  Blatcb  S,  1810,  said  plaintiff  In  error 
has  filed  In  this  conrt  his  motion  to  dlamlsa 
said  aiq;>eal. 

Wherefore  It  is  ordered  that  said  appeal 
be,  and  the  same  Is,  hereby  dismissed,  wltb 
direction  to  the  county  court  of  Orady  coun- 
ty to  cause  the  Judgm^t  and  sentence  to  t>e 
carried  into  execution. 


MILLER  V.  STATEX 
((Mmlnal  Court  of  Appeals  of  Oklahoma. 
Hoich  22, 19ia) 

(SyUdbw       ihe  Court.) 

1,  HomciDB  (8  309*)  —  MUSDEB  —  Irstbuc- 
TIONS. 

Tbe  homicide  la  this  case  bavins  been 
committed  prior  to  statehood  In  tbat  portion 
of  the  state  formerlr  Indian  Territory,  ths  de- 
fendant was  entltiea  to  an  instruction  defining 
maQfllaoghter  as  defined  by  the  United  States 
statute,  and  ft  was  error  to  omit  the  word  "will- 
fully" from  the  definition  of  manslaughter ;  the 
defense  being  lack  of  erinunal  intent. 

[Ed.  Mote.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  649-656;  Dec.  Dig.  |  309.*] 

(Additional  BylUhut  by  EditoHal  8taf.) 

2.  HouiciDB   rs   83*>  —  VoLumASr  Han- 

SLAUOHTEB— "WiLLrUIXT. " 

The  word  "willfully"  within  U.  S.  Comp. 
St.  1901,  S  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures  an- 
other,  of  which  injury  the  other  dies,  guilty  of 
manslaughter,  means  not  merely  Toluntarily,  but 
with  a  bad  Duipose,  being  syncniymons  with  "in- 
tentionally,^ "designedly/*  Srlthout  lawful  ex- 
cuse." 

[Ed.  Mote.— For  other  cases,  see  Hmnlcide, 
Dec.  Dig.  I  33.* 

For  other  definition,  see  Words  and  Phrases, 
TOl. »,  pp.  7468-7481 ;  vol.  8.  pp.  7885,  7836.] 

Error  from  District  Court,  Pushmataha 
County;  Malcolm  E.  Rosser,  Judge. 

Davis  MlUer  was  convicted  of  manslaugh- 
ter on  a  charge  of  murder,  and  brings  error. 
Reversed  and  rananded  tor  new  trial 

C.  B.  Dudley  and  Wm.  M.  Oravena,  for 
plaintiff  in  error.  (Sias.  West,  Atty.  Gen,, 
and  Chas.  Ii.  Moor^  Asst  Atty.  Qen.,  for  the 
State. 


OWEM,  J.  TUB  Is  a  companion  case  with 
that  oC  Melson  t.  State  (106  Pac.  647).  The 
homicide  was  the  result  of  woonda  indicted 
on  Sam  Wright  in  a  fight  In  which  this  de- 
fendant and  Will  Nelson  engaged.  Many  of 
the  objections  niged  here  are  identical  with 
and  were  dis[K>Bed  of  In  the  Melson  Case. 
In  addition  to  tbe  questions  in  that  case.  It 
is  urged  here  that  tbe  court  erred  in  giving 
the  following  instruction  definli^  manslaugh- 
ter: "Manslaughter  Is  the  unlawful  killing 
of  a  human  being  without  malice  ^ther  ex- 
press or  Implied,  and  without  dellberatton." 


This  is  the  definition  as  found  in  Mansfield's 
Digest  of  tbe  Statutes  of  Arkansas,  and  the 
trial  court  evidently  intended  to  give  tbat 
statutory  definition.  The  homidde  of  wbidi 
this  defendant  was  on  trial  was  committed 
prior  to  statehood  In  that  part  of  the  state 
formerly  Indian  Territory.  At  the  time  of 
the  commission  of  the  offense  the  United 
States  statute,  as  to  murder  and  manslaugh- 
ter, was  in  force  In  the  Indian  Territory,  and 
this  case  should  have  been  tried  under  tbat 
statute.  Tbe  United  States  statute  (section 
5341,  U.  S.  Comp.  St  1901)  defines  man- 
slaughter as  follows:  "Every  person  who 
unlawfully  and  willfully,  but  without  mallc^ 
strikes,  stabs,  woondi^  or  shoots,  at,  or  other- 
wise injures  another,  of  whidi  strikinj^  stab- 
bing wounding,  shooting,  or  other  Injury 
such  other  person  dies,  is  guilty  of  the  crime 
of  manslanghtg." 

Tbe  defmdaat  in  this  case  was  aititled 
to  an  Instmction  d^hilng  manslaughter  as 
defined  by  this  statute.  The  Instruction  as 
giTOi  omits  the  wovd  "wlUfully."  The  de- 
fense In  this  case  was  that  the  defendant  warn 
intoxicated  at  the  time  of  tbe  homidde,  and 
too  dnmk  to  form  a  criminal  IntenL  This 
conrt  in  constmlng  a  similar  instrnction  in 
the  case  of  O'Barr  t.  State,  lOS  Vbjc  988, 
said :  '"The  word  *willfully,'  in  the  sense  in 
whldi  it  is  used  in  this  statnte,  means  not 
merely  Toluntarlly,  but  with  a  bad  purpoaa 
It  is  a  symmymons  term  with  *lntentlonaIly,* 
'designedly,*  'without  lawful  ennse* ;  that  is, 
nM  accidentally.  Thomp.  m  1^.  2200 ;  Com- 
monwealth v.  Brooks,  9  Qray  (MassO  SOSp 
Commonwealth  t.  McIau^Uu,  105  Hasa.  463; 
Roberts  t.  C.  8.,  126  Fed.  897,  61  a  G.  A. 
427.  In  the  last-named  case  the  United 
States  Circuit  Court  of  An>aals,  In  defining 
the  word  *idllfully,'  as  used  In  section  5341, 
Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  3628], 
the  8ectl<m  onder  which  this  prosecution  was 
had,  said:  *In  a  penal  statute  the  word  '*wlll< 
fnl"  means  more  than  it  does  in  common  par* 
lance.  It  means  with  erll  intent  or  legal 
malice  or  without  reascniable  ground  for 
believing  tbe  act  to  be  lawful' — citing  State 
V.  Preston,  84  Wis.  676;  SUte  t.  Clark.  29 
N.  J.  Law,  96;  Savage  v.  Tullar,  Brayton 
(Vt.)  223;  United  States  t.  Three  Railroad 
Cars,  1  Abb.  U.  8.196^  Fed.  Caa.  No.  16,518; 
Thomas  T.  State,  14  Tex.  App.  204;  Sam 
Lane  r.  State,  16  Tex.  App.  172.  This  court, 
In  the  case  of  Thurman  t.  State,  8  Okl.  Or. 
— ,  104  Pac.  67,  defines  the  word  'wiUfnlly,* 
dtlng  Harrison  v.  State^  87  Ala.  154,  and 
Felton  T.  U.  S.,  96  U.  S.  600,  24  L.  Ed.  875, 
and  quoting  from  Felton  v.  United  States, 
as  follows :  'Doing  or  omitting  to  do  a  things 
knowingly  and  willfully.  Implies  not  only  a 
knowledge  of  the  thing,  but  a  determinatloB 
with  a  bad  intent  to  do  It  or  omit  doing  [t 
"The  word  'wUlfnlly,* "  aays  Chief  Justice 
Shaw,  "In  the  ordinary  sense  In  which  it  Is 
used  In  Btatntes,  means  not  merely  volm- 
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taril7,  tmt  with  a  bad  purpose."  Cofflmon- 
wealtli  T.  Kneeland,  20  Pick.  (Mass.)  220. 
"It  ia  frequently  understood,"  sura  Bishop, 
"as  signl^ing  an  evil  Intent  without  jus- 
tifiable excuse." ' "  The  dcyTendant  saved  an 
exception  to  the  giving  of  the  InBtnictlOQ  at 
the  time  it  was  glv^. 

For  this  error,  the  case  Is  reverBed  and 
remanded,  with  directions  to  grant  the  de- 
foidant  a  new  trial. 

rUB&IAN,  p.  J.,  and  DOXLE,  J.,  concur. 


TEOLER  T.  STATU. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  30;  1910.) 

(Syllabua  by  the  Court.) 

Cbiuinazi  IiA.w  (I  &86*>— New  Tbial— Death 
or  Jddos  Bbtobs  Sbtileiient  or  Case- 
Made. 

Under  the  proviBfons  of  the  law  in  force  at 
the  date  of  this  trial,  the  Judga  who  presided 
at  Ae  trial  waa  the  only  person  authorised  to 
settle  and  sign  a  case-made,  and,  such  judge  hav- 
ing died  after  the  completion  of  the  trial  and 
before  the  case-made  had  been  settled  and  sign- 
ed, the  defendant,  wltliout  fault  on  hia  part, 
was  thereby  deprived  of  bis  constitatlonal  right 
to  present  a  complete  appeal  to  this  court,  and 
is  tnereby  entitled  to  a  new  trial. 

[Ed.  Notft.— For  other  cases,  aee  Criminal 
Law,  Dec.  Dig.  f  »96.*1 

Appeal  from  District  Court,  Oklahoma 
County;  J.  G.  Lowe,  Jadge. 

Rudolph  Tegler  waa  convicted  of  mnrder, 
and  appeals.  Reverted  and  remanded  for 
new  trial. 

On  the  11th  da^  of  AprU,  lOOfii  Rudolph 
Tegler,  the  defendant,  after  having  been  In- 
flicted and  tried,  waa  by  the  judgment  and 
sentence  of  the  Thirteenth  judldal  district 
court  of  the  state  of  Oklahoma  adjudged 
gollty  of  the  crime  of  murder,  and  sentenced 
to  imprisonment  In  the  penltentlaiy  for  the 
term  of  his  natural  life.  Motions  for  a  new 
trial  atfd  In  arrest  of  Judgment  bad  been 
previously  made  and  overruled  and  ezcep- 
tiona  saved,  and  time  had  been  given  to  make 
and  serve  a  case-made.  The  trial  was  pre- 
tided  over  by  Hon.  J.  O.  Lowe,  one  of  the 
r^lar  judges  of  the  said  district  court,  but 
before  the  case-made  was  prepared,  served, 
settled,  and  allowed,  Judge  Lowe  departed 
this  lif&  Subeequently  to  the  death  of  Judge 
Lowe,  Hon,  John  J.  Cam^  attempted  to  al- 
low, settle^  and  sign  the  case-made,  as  the 
sDccesaor  In  office  of  Judge  Lowe.  The  rec- 
(ffd  shows  that  this  attempted  settlement 
of  the  case-made  was  done  with  the  consmt 
of  counsel  who  represented  the  state  In  t3ie 
lower  court  The  appeal  la  now  before  us 
on  transcript  of  the  record  and  the  attempt- 
ed case-made. 

J.  W.  Johnson  and  A.  N.  Munden,  for  ap- 
pellant. Charles  L.  Moore,  AssL  Atty.  Oen.. 
and  8.  H.  Harris,  for  the  State. 


FURMAN,  P.  J.  (after  stating  the  facta  as 
above).  Counsel  for  the  state  insist  that  this 
court  cannot  consider  the  attonpted  case- 
made  contained  In  the  record  upon  the 
ground  that  "Judge  Lowe,  who  presided  at 
the  trial,  was  the  only  peraon  authorized  by 
law  to  settle  and  sign  the  case-made,  and 
that  the  purported  case-made  la  a  mere  nol* 
llty,  and  is  no  part  of  the  record,  and  can- 
not be  considered  for  the  purpose  of  de- 
termining the  alleged  errors  sought  to  be 
presented  by  It  for  review."  In  the  case  of 
Spray  v.  Territory,  6  Okl.  4,  37  Pac  1070, 
the  Supreme  Court  of  the  Territory  of  Okla- 
homa, said:  "When  a  criminal  cause  Is 
brought  here  upon  writ  of  error  or  appeal  in 
such  a  manner  that  the  court  cannot  pass 
upon  the  substantial  rights  of  the  parties, 
the  provisions  of  the  statute  relating  thereto 
must  be  strictly  compiled  with.  An  agree- 
ment of  attorneys,  prescribing  the  time  or 
manner  of  taking  sudt  appeal  or  bringing 
such  writ  of  error  here  cannot  be  substituted 
In  lieu  of  the  provisions  of  the  statute."  In 
Bailey  v.  Territory,  8  Okl.  461,  60  Pac.  117. 
the  SiQtreme  Court  of  the  Territory  said: 
"An  appeal  is  a  right  conferred  by  the  t»r- 
ganlc  act.  but  the  manner  of  perfecting  an 
appeal  is  a  matter  of  statutory  regulation. 
The  criminal  procedure  act  makes  specific 
and  definite  provision  for  the  mode  of  tak- 
ing appeate  in  criminal  causes." 

Section  4742,  Wilson's  Rev.  A  Ann.  St 
in  force  at  the  time  of  Oie  trial  In  this  cajBe^ 
is  as  follows:  "The  court  or  judge  may, 
upon  good  cause  shown,  extend  time  for  mak- 
ing a  case  and  the  time  In  which  the  case 
may  be  served ;  and  may  slao  direct  notice  to 
be  given  of  the  time  when  a  case  may  be  pre- 
sented for  setUonent  after  the  same  has 
beep  made  and  served,  and  ammdments  sug- 
gested, which  wlien  so  made  and  i^«sented 
shall  be  settled,  certified  and  signed  by  the 
Judge  who  tried  the  causey  and  the  case  so 
settled  and  made  ahall  thereupon  be  filed 
with  the  papers  in  the  cause;  and  in  all 
causes  heretofore  or  hereafter  tried,  wbea 
the  term  of  office  of  the  trial  Judge  shall 
have  expired,  or  may  hereafter  expire  before 
the  time  fixed  for  making  or  settling  and 
signing  a  case,  it  shall  be  his  duty  to  cer- 
tify, sign  or  settle  the  case  in  all  respects, 
as  If  his  term  bad  not  expired;  and  if  no 
amendments  are  suggested  by  the  opposing 
party,  as  above  provided,  said  case  shall  be 
taken  as  true  and  containing  a  full  record 
of  the  cause  and  certified  accordingly."  This 
statute  In  plain  and  mandatory  terms  pro- 
vides that  the  case-made  "ahall  be  settled, 
certified  and  signed  by  the  judge  who  tried 
the  cause."  There  was  then  no  provision 
of  law  permitting  any  other  Judge  to  per- 
form this  duty.  It  Is  therefore  plain  that  a 
case-made  attempted  to  be  settled  by  any 
other  judge  would  be  void,  and  could  not  be 
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F^;arded  otherwise  than  a  nullitf.  It  1> 
true  that  tiie  «pedal  sesBlon  of  the  L^Ula- 
tore  of  1010  Old  ammA  the  law  In  this  re- 
spec^  and  fluit  In  the  fator^  In  the  erent 
of  the  death  of  the  Judge  who  tried  a  case, 
the  case-made  may  be  settled  and  signed  by 
his  successor  In  offlc&  But  this  amendment 
has  no  application  to  the  case  before  us. 
This  case  must  be  determined  by  the  law  In 
force  at  the  time  that  the  present  case-made 
was  settled.  The  Attwn^  General  Is  thrae> 
fore  correct  In  his  contention,  and  we  are 
unable  to  consider  for  any  purposes  the  at- 
tempted case-made  contained  in  the  record. 

If  the  failure  to  have  a  case-made  Incor^ 
porated  In  the  record  In  the  manner  required 
by  law  Is  the  result  of  the  neglect  of  fault  of 
a  defendant,  or  of  those  who  represmt  him 
then,  the  d^endant  could  not  be  heard  to 
complain;  neither  would  this  court  have 
power  to  r^ere  him  against  the  consequences 
of  such  failure.  But  this  Is  not  the  state 
of  facta  which  Is  nov  beftnre  us.  Here  there 
Is  no  case-made  In  the  record,  owing  to  facts 
for  which  the  defendant  and  bis  counsel 
sre  In  no  manner  responsible^  and  which 
rendered  It  Impossible  to  comply  with  the 
mandates  of  the  law.  Onr  Constitution 
recognizes  llie  right  of  appeal  In  criminal 
cases,  but  leaves  it  to  the  Legtslatuie  to  pro- 
vide the  means  and  method  of  exercising 
tills  rli^t  We  are  bound  by  the  provisions 
of  law  regulating  aiv>eals  provided  by  the 
L^lslatura  Shall  a  constitutional  privilege 
conferring  a  substantial  rig^t  be  denied  be- 
cause some  unavoidable  accident  renders  ttie 
inovislons  of  law  Inadequate?  Is  It  not  the 
sworn  duty  of  this  court  to  secure  to  each 
citizen  of  Oklahoma  the  full  and  unimpaired 
enjoyment  of  all  of  his  constitutional  rights, 
it  matters  not  how  humble,  poor,  and  pen- 
niless sndi  citlaen  may  be?  It  would  be  a 
contemptible  farce  to  say  Oiat  the  defend- 
ant in  this  case  had  been  granted  the  full 
enjoyment  and  exercise  of  his  right  of  an 
appeal  to  this  court,  when,  owing  to  the 
death  of  Judge  Lowe,  It  had  become  out  of 
the  pcwer  of  the  defendant  to  present  to 
this  court  a  case-made  as  provided  by  law, 
containing  all  that  transpired  at  the  trial, 
except  those  matters  which  constitute  the 
record  proper.  We  cannot  pass  intelligently 
u[>on  tike  questions  premnted  to  this  court 
by  the  record  proper,  unless  we  can  coorider 
the  facts  transpiring  at  the  trial  and  the 
testimony  of  the  witnesses.  This  we  cannot 
do  without  the  case-made.  This  defendant 
has  the  constitutional  right  to  have  this 
court  consider  the  facts  of  this  case,  and 
the  legal  questions  involved  In  the  lli^t  of 
these  facts,  and  of  all  that  transpired  at  the 
trial,  and  he  cannot  be  deprived  of  this  right 
by  the  death  of  the  judge  who  tried  the  case. 

The  record  shows  that  counsel  for  the  de- 
fendant did  more  than  the  law  required  or 
provided  for  In  attempting  to  secure  a  case- 
made.  This  certainly  should  not  be  diarged 


against  them  as  a  walvw  of  tibe  constibitlmi- 
al  rights  of  their  dient  In  Ball^  v.  Unit- 
ed States,  104  Fac.  918,  Judge  Doyle,  qieak- 
Ing  few  this  court;  said:  "It  seems  to  be  wtil 
established,  as  a  general  role,  that  where 
a  defendant  has  done  all  that  the  law  re* 
quires  In  perfecting  his  ai^eal,  and  where 
the  record  necessary  for  a  review  of  the 
case  Is  lost  or  destroyed  while  In  the  custody 
of  an  cBleex  of  the  court.  In  order  to  premt 
a  possible  miscarriage  of  Justice  by  dqwlv- 
ing  the  defendant  of  his  legal  right  of  ap- 
peal, a  new  trial  will  be  granted.  In  Crit- 
tenden V.  Schermerhom,  35  Mich.  370,  Chltf 
Justice  Cooley  said :  'Where  a  party  has  lost 
the  benefit  of  Ills  exceptions  from  causes  be- 
yond his  control,  it  is  i»oper  to  give  him  a 
new  trial,  and  this  we  have  done  in  some 
cases  where  the  Judge's  term  of  office  ex- 
pired before  exceptions  could  be  settled.* 
In  Borrowscale  r.  Bosworth,  98  Uass.  34,  It 
was  said :  *We  can  have  no  donbt  that  where 
a  party  has  r^ularly  taken  exertions  in  a 
cause,  and  has  lost  the  baie0t  ot  them  with- 
out fault  of  his  own,  a  new  trial  may  be 
granted.  He  has  a  rl^t  by  law  to  the  Judg- 
ment of  the  higgler  court  upon  the  decision 
by  whl<^  he  feels  himself  to  be  aggrieved, 
and  a  new  trial  may  be  his  only  ronedy.' 
In  the  case  of  Hume  v.  Bowie,  148  U.  S- 
245^  13  Sup.  Ct  68%  87  li.  Sd.  438^  the  Su- 
preme Court  of  the  United  States  recognized 
the  genraral  rule,  and  said:  'Ordinarily, 
where  a  part^i  without  laches  on  his  part, 
loses  the  benefit  of  his  exceptions  tliroagh 
the  death  or  Illness  of  the  Judge,  a  new 
trial  will  be  granted.'  In  the  case  of  State 
V.  Reed,  67  Mo.  30,  It  appeared  that  the  rec- 
ord of  the  case  was  defective,  and  upon  a 
suggestion  by  the  appellant  of  a  diminution 
of  the  record  a  certiorari  was  awarded,  to 
whieh  a  return  was  made  to  the  effect  that 
the  office  of  the  clerk  of  the  court  had  bro- 
ken open,  and  nearly  all  of  the  papers  In  the 
case  stolen.  The'  record  sent  up  in  obedience 
to  the  certiorari  was  therefore  more  defect- 
ive than  the  first  In  consequence  of  the 
Inability  to  obtain  a  perfect  record,  a  motion 
filed  to  reverse  the  Judgment  on  that  ground 
was  sustained.  In  the  case  of  Ruston  r. 
State,  15  Tex.  App.  336,  the  court  said:  'It 
appears  that  the  defendant,  without  any 
fault  or  negligence  upon  his  part,  or  on  the 
part  of  his  counsel,  has  been  deprived  of  a 
most  important  legal  right  ;  and,  such  being 
the  case,  the  Judgment  of  conviction  will  be 
reversed,  and  the  case  remanded.*  In  the 
case  of  Fire  Ass'n  v.  McNem^,  54  S-  W. 
1053,  a  case  dedded  by  the  Court  fit  C^vll 
Appeals  of  Texas,  it  appears  that  the  court's 
instructions  to  the  Jury  bad  been  destn^ed 
by  fire  subsequent  to  the  trial,  and  a  mo- 
tion was  made  and  heard  to  substitute  an  In- 
struction In  place  of  one  destroyed  as  a  basis 
for  an  exception  to  sudi  charge  the  ap- 
pellant There  was  a  dispute  between  the 
inrties  as  to  the  correctness  of  the  snbstl- 
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tuted  cop7.  The  trial  court  refused  to  snb- 
stltute  the  charge  as  requested,  on  the  ground 
that  it  had  do  recollection  of  baviiig  given 
such  a  charge  as  was  contended  for  by  the 
defendant  in  error,  and  that  the  proof  of- 
fered did  not  establish  the  charge  contend- 
ed for  by  plaintiff  In  error.  The  court  said 
with  reference  to  that  motion:  'We  are  of 
the  opinion  that  if  the  court,  upon  a  hear- 
ing of  such  motion,  finds  It  impossible  to 
supply  the  lost  papers  (If  the  loss  Is  not  due 
to  appellant's  fault  or  negligence),  a  new 
trial  should  be  granted.  A  party  should  not 
be  deprived  of  his  right  of  appeal  by  loss 
of  the  record  due  to  an  accident  not  charge- 
able to  him.'  In  State  r.  Gaslin,  32  Neb.  291, 
49  N.  W.  3S3,  the  court  said:  *A  litigant 
should  not  be  deprived  of  the  right  to  have 
his  case  heard  in  a  court  of  last  resort  on 
acoonnt  of  the  failure  of  the  official  stenog- 
ra^er  to  furnish  him  a  copy  of  the  testi- 
mony.* In  Sanders  v.  Norrls,  82  N.  C.  243, 
the  court  said:  'The  defendant  is  entitled 
to  hl8  appeal,  and  has  lost  it  by  no  laches 
tm  bis  part;  and  In  such  cases  it  has  been 
the  established  practice  in  this  court  to  or- 
der a  new  trial.'  In  the  case  of  Richardson 
v.  State,  15  Wyo.  465,  8&  Pac.  1027,  Chief 
Justice  Potter,  in  an  able  opinion,  after  re- 
Tiewing  the  authorities,  said:  'Incidental  to 
the  power  to  compel  a  correct  record  to  be 
sent  up^  or  a  bill  of  exceptions  to  be  settled, 
Is  the  power,  as  it  seems  to  us,  of  ordering 
a  new  trial  of  the  caus^  where  it  is  made 
to  appear  that  the  only  record  in  the  cause 
has  been  destroyed  without  possibility  of 
sobstltutlon  through  no  fault  on  the  part  of 
tin  aivdlant,  or  where,  without  fault  on  the 
part  of  the  appellant  or  his  counsel,  but  sole- 
ly  because  of  the  n^ect  or  delay  of  some 
court  offlda),  or  some  accident  or  act  of  Fror- 
Menoe  for  which  no  om  Is  reqmnslble,  it  tias 
become  impossible  for  a  bill  of  exceptltnis  to 
be  settled,  without  whidi  the  errors  com- 
BHalned  ot  cannot  be  considered."' 

The  judgment  against  the  defendant  Is  re- 
Tersed  wsMlj  upon  the  ground  that,  owing  to 
tiie  death  of  Judge  Lowe,  -the  d^endant  has 
been  deprived  of  ttie  aerdse  of  his  consti- 
tutional right  to  have  his  aiq^aal  fully  con- 
sidered by  this  court 

The  instructions  glTen  to  the  Jury  ^Icb 
constitute  a  part  of  the  record  proper  are 
open  to  a  nnmbn  of  criticisms,  but  we  can* 
not  intelUgaitly  detnmlne  these  matters  un- 
less we  could  condder  them  in  o(»mectlon 
with  the  facts  of  the  cas&  An  erroneous  in- 
struction which  might  become  material  and 
resnlt  in  rerersal,  under  one  state  of  fects, 
might  be  harmless,  and  iwt  be  ground  for 
reversal  under  a  different  state  of  facts. 
Hence  the  importance  or  nther  the  neces- 
sity of  a  casfr-made  In  determining  appeals ; 
and  as  there  Is  no  cue-made  in  this  case, 
through  no  fiiult  of  the  defendant  or  his 
counsel,  manifest  Justice  requires  that  the 


Judgment  of  ctmvictlon  be  reraved,  and  the 
cause  remanded  for  a  new  trial. 

D07LB  and  OWEN,  JJ.,  concur. 


ANTONELLI  T.  STATE. 
(Criminal  Court  of  Appeals  ct  Oklahoma. 
March  22, 1910.) 

(8yltabu$  ly  the  Court.) 
L  Cbiminal  Law  (J  101*)— DiffraacT  Courts— 

JUBISDICTIOK— MiSDEMEAnOBS. 

The  district  ^rts  of  the  state,  noder  sec- 
tion IS  of  the  BUI  of  Bichts,  have  the  Implied  jn- 
risdictioD  to  receive  and  disiKiee  of  iDdictments 
for  misdemeanors,  and  the  proper  exercise  of 
this  JorlsdictloD  Is  to  transfer  toe  cases  to  the 
court  having  jnristiction  to  try  and  determine 
the  same. 

[Bd.  Note.— For  other  case^  see  Criminal 
Law,  Dec  Dig.  1  101.*] 

2.  IKIOXICATINO  LUJVOBS  (i  207*)— INDIOX- 

UENT  —  SnmoiEKCT  or  AcousATion  — 

Venue. 

Ao  indictment  alleging  the  unlawful  sale  of 
intoxicating  liqnor  in  Pittsburg  county  is  suffi- 
cieat  as  to  venue.  It  Is  not  necessary  that  the 
Indictment  allege  the  particular  place  in  Htts- 
bnrg  county  where  the  liquor  was  sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent.  Dig.  H  227,  202;  Dea  Dig.  1 

3.  iRDIOnmTT  AHO  IHFOBIC&TIOII  <i  12S*>— 

DupLicrrr. 

An  indictment  which  alleges  that  the  de- 
fendant did  unlawfolly  sell,  barter,  give  away, 
and  otherwise  furnish  intoxicating  liqnon  beer, 
ale,  and  wine  Is  not  aulgect  to  donnrrer  for  du- 
plicity. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  11  851,  360;  Dec. 
Dig.  I  125.*] 

4.  iRTOXICATinO  IJQUOBS  (|  224*)— IlXESAI. 

Sals  or  "BnB">-BuaDEH  of  Pboof.  . 

When  the  word  "beer"  is  used  witbont  re- 
striction or  qualification^  It  denotes  an  intoxica- 
ting malt  liquor,  and,  being  Included  by  the  con- 
stitutional provision  among  intoxicating  liqaon, 
one  who  sells  beer  has  the  burden  of  proof  to 
show  it  is  not  intoxicating,  It  he  so  claims. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I/iqiiors,  Coit  D^.  H  275-277;  Deb  Dig.  f 
224.* 

For  other  definltlona,  see  Words  and  Phrase^ 
vol.  1.  pp.  781-784;  voL  8,  p.  7588.] 

Error  from  Plttsbuif  County  Court;  R.  W. 

niggins.  Judge. 

Paul  Antonelll  was  convicted  of  selling  in- 
toxicating liquor,  and  brings  error.  Affirmed. 

The  plaintiff  In  error  was  Indicted  In  the 
district  court  of  Pittsburg  county  on  the  15tli 
day  of  January,  1908,  charged  with  violating 
the  provision  of  the  Constitution  against  the 
sale  of  intoxicating  liquors.  On  motion  of 
the  county  attorney,  the  case  was  transferred 
to  the  county  court  of  Pittsburg  county.  De- 
fendant was  convicted  and  sentenced  to  Im- 
prlsomnent  In  the  county  Jail  for  a  term  of 
six  montlis,  and  to  pay  a  flue  of  9500.  The 
case  is  before  us  on  appeal. 

J.  O.  ^rley,  for  lAatnttfl  in  «Tor.  Fred 
8.  OUdwtf  1,  tot  defendant  in  mor. 


•For  otbtr  easw  sss  same  toplo  sad  SNtloa  KUHBIDK  la  Dae.  *  Am.  D.gs.  UOT  to  daU,  ft  Raportsr  Indens 
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OWEN,  7.  Counsel  for  defendant  Insist 
that  because  section  12,  art  7,  Const  (sec* 
tlon  188,  Bonn's  Ann.  Ed.),  gives  to  tbe  conn- 
tj  court  exdnslve  jnrlBdtctloD  to  try  misde- 
nwanor  cases  of  tbls  character,  tbe  district 
court  was  without  Jurisdiction  to  receive  the 
indictment  In  this  case,  and  therefore  the 
county  court  did  not  acquire  Jurisdiction  on 
removal  of  the  case  from  the  district  court  to 
the  county  court  With  this  contention  we 
cannot  agree.  Section  18  of  the  Bill  of 
Bights  (section  27,  Bunn's  Ann.  Ed.)>  after 
providing  for  a  grand '  Jury  In  the  district 
court  contains  this  provision:  "When  so  as- 
smbled  8U(A  grand  Jury  shall  have  power 
to  investigate  and  return  Indictments  for  all 
character  and  grades  of  crime,  and  such  oth- 
er powers  as  the  Legislature  may  prescribe." 
Under  this  section  the  district  court  had  the 
implied  Jurisdiction  to  receive  and  dl^Ktse 
of  the  indictments  returned  by  tbe  grand 
Jury,  and  a  proper  exercise  of  this  Jurisdic- 
tion was  to  transfra  the  case  to  the  court 
having  the  Jurladlctlcm  to  try  and  determine 
the  same. 

It  was  urged  on  demurrer  that  tbe  indict* 
ment  was  too  Indefinite  and  uncertain,  in 
tbls:  that  It  does  not  sufficiently  advise  the 
accused  In  what  place  Id  Pittsburg  county  the 
liquors  are  alleged  to  have  been  sold.  Tbe 
only  allegation  of  place  Is  that  tbe  off^ise 
was  committed  in  Pittsburg  county,  state  of 
Oklahoma.  The  weight  of  modem  authority 
is  to  the  effect  that  this  is  sufficient  under 
a  statute  of  this  character.  If  tbe  defendant 
bad  been  indicted  under  a  statute  prohibiting 
dramshops,  or  the  sale  of  liquor  within  a 
certain  distance  of  schools  or  churches,  or 
within  certain  prohibited  districts,  then  there 
would  hare  been  some  reason  for  tbe  allega- 
tion as  to  the  exact  place,  but,  under  this 
statute,  be  could  not  lawfully  sell  at  any 
place  within  Plttsbui^  county.  Therefore  he 
could  not  have  been  misled  by  the  failure  of 
tbe  Indictm^t  to  state  in  what  particular 
place  be  did  folate  the  law. 

Another  reason  urged  for  reversing  the 
lower  court  is  that  Uie  indictment  charges 
more  Uian  one  offense.  The  charging  part  of 
the  indictment  is  as  follows:  "One  Paul  An- 
tonelll  did,  then  and  there,  unlawfully  sell, 
barter,  give  away,  and  otherwise  furnish  In- 
toxicating liquor,  beer,  ale,  and  wine  to  one 
Joe  Match."  The  provision  of  the  Constitu- 
tion under  which  this  indictment  was  return- 
ed Is  as  follows:  "Any  person,  individual  or 
corporate,  who  shall  manufacture,  sell,  bar- 
ter, give  away,  or  otherwise  furnish  any  in- 
toxicating liquor  of  any  kind.  Including  beer, 
ale,  and  wine,"  etc.  Tbe  objection  to  this 
part  of  the  Indictment  was  raised  by  demur- 
rer, which  the  lower  court  overruled.  We 
find  no  error  In  the  action  of  the  court  In 
overruling  the  demurrer.  In  the  case  of 
State  V.  Nolan,  tbe  Supreme  Court  of  Bhode 
Island  (15  B.  I.  629,  10  Atl.  481)  passed  on  a 
similar  objection  under  a  statute  which  pro- 
vides: **If  any  person  shall  offte  to  sell,  sdil. 


or  suffer  to  be  sold,  by  any  person  by  sample 
or  otherwise,  any  ale,  wine,  run,  or  other 
strong  or  malt  or  intoxicating  liquors,"  etc 
The  court  In  passing  on  this  qnestion  said: 
"Where  several  cognate  acts  are  forbiddrai. 
disjunctively,  the  complaint  or  indictment 
may  ordinarily  charge  them  all  conjunctively 
In  a  single  count" 

In  the  case  of  State  v.  Schweiter,  27  Kan. 
499,  a  similar  question  was  presented  to  the 
Supreme  Court  of  Kansas.  Tbe  chief  Jus- 
tice in  dtilTolng  tbe  opinion  of  the  court 
used  this  language:  "Tlie  rule  Is  well  set- 
tled that  where  the  statute  makes  either 
of  two  or  more  distinct  acta  connected  witb 
the  same  general  offense,  and  subject  to  the 
same  measure  and  kind  of  punishmoit  in- 
dictable separately  and  as  distinct  crimes, 
vrbea  eatcb.  shall  hare  been  committed  by 
different  persons,  and  at  dlffer^t  times,  tbey 
may,  when  committed  by  tbe  same  person 
and  at  tbe  same  time,  be  coupled  In  one  count 
as  ciHistituting  all  together  but  one  offense. 
In  such  cases  tlie  several  acts  are  construed 
as  so  many  steps  or  stages  In  tbe  same  af- 
fair, and  tbe  offender  may  be  informed 
against  as  for  one  combined  act  In  viola- 
tion of  the  law,  and  proof  of  either  of  the 
acts  mentioned  In  the  statute  and  set  forth 
In  tbe  Information  will  sustain  a  conviction." 
In  the  case  of  State  v.  Pittman,  le  Mo.  06, 
the  syllabus  by  the  court  is  as  follows: 
"Where  a  criminal  stetute  uses  dlsjnnctiv* 
langua^  in  defining  an  offense,  an  Indictment 
under  It  may  be  drawn  in  tbe  eonJaDctlv& 
Thus  a  statute  made  It  an  offense  to  ^s^ 
or  give  away*  intoxicating  liquors  under  cer- 
tain circumstances.  An  Indictment  charged 
that  defendant  did  'sell  and  give  away*  muA 
liquors.  Held,  that  It  was  not  bsd  for  da- 
plicity."  These  cases  are  sui^rted  by  the 
weight  of  authority,  and  In  our  oplnitm  an- 
nounce the  correct  rule. 

It  Is  next  urged  that  the  court  erred  In  the 
instructions  given  to  tbe  Jury,  which  are  as 
follows: 

"The  indictment  In  this  cause  alleges  that 
Paul  Antonelll,  the  defendant  did  on  or 
about  the  8th  day  of  December,  1907,  unlaw* 
fully  sell,  barter,  give  away,  and  otherwise 
furnish  Intoxicating  liquor  to  one  Joe  Match 
in  Pittsburg  county,  Okl. 

"The  court  will  read  the  law  to  yon  upo> 
which  this  indictment  is  based:  'Any  person^ 
Individual  or  corporate,  who  shall  manufao- 
tore,  sell,  barter,  give  away  or  otherwise  fur- 
nish any  intoxicating  liquor  of  any  kind.  In- 
cluding beer,  ale,  and  wine  contrary  to  the 
provisions  of  this  section  shall  be  punished 
on  conviction  thereof  by  a  fine  of  not  less 
than  $30.00,  and  by  imprisonment  for  not  less 
than  thirty  days  for  each  <rflense.' 

"In  order  to  sustein  the  ccmvli^ti,  it  Is 
necessary  that  yon  gentlemen  find  froou  the 
evidence  that  tb?  liquor,  if  any  was  scrid,  or 
furnished,  was  sold  or  furnished  In  Pittsburg 
county,  Okl.,  and  since  the  proelamatl<Mi 
statehood  and  prior  to  the  filing  of  tbe  Indict- 
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men^  tMdh  waa  on  tbe  25th  day  of  Jans- 
Kpy,  1908,  and  tbat  tbia  Uqnor  was  Intoxi- 
catbw.  I  don't  mean  tbat  that  yon  must 
find  tbat  It  intoxicated  Joe  Hatcb,  bat  you 
are  required  to  find  that  If  drunk  In  practteal, 
qnantitlea  that  it  would  raider  cme  eithn 
entirely  or  partially  lnt<»i(»ted. 

'*The  defendant  In  a  criminal  aetl<m  la 
presumed  to  be  innocent  until  the  contrary  is 
proved,  and,  in  ease  at  a  reasonable  doubt 
as  to  whether  bis  guilt  Is  satlBCactorU^ 
shown,  lie  is  entitled  to  be  acquitted.  The 
court,  furttiermoT^  instructs  yon  that  beer 
without  quallflcatiou  tai  its  ordinary  accepta- 
tlon  imports  a  malt  and  intoxicating  liquor 
and  is  lnt<»dcatlng.  ' 

"It  you  find  from  the  evldraioe  that  hea 
was  sold,  then  ttie  burden  Is  on  the  defend- 
ant  to  show  tbat  It  was  not  Intoxicating.  If 
fnun  the  evidence  that  he  shows  Qie  liquor, 
If  any  was  sold,  iras  not  intoxicating,  then 
he  is  Oktltled  to  an  acquittal. 

"You,  gentlemen,  are  to  be  the  Judges  of 
the  weight  of  the  teq^imony  and  the  credibil- 
ity of  witnesses." 

It  is  urged  that  these  instructionB  eonstl- 
tvte  prejudifdal  error,  for  the  reason  tbat 
the  Jury  Is  told  that  beer  is  m  intoxicating 
liquor,  and  that  the  burden  is  placed  on  the 
defendant  to  Aow  that  the  liquor  ecdd  was 
not  intoxicating.  The  prorlslon  of  tbe  Oon- 
stitution  under  whldi  the  Indictment  was 
had  Includes  beer  as  cme  of  tbe  liquors  pro- 
hibited, and  defines  it  as  intoxicating:  The 
preponderance  of  authority,  te  to  the  ^ect 
that  when  the  word  "beer"  is  used,  wlUiout 
any  restriction  or  qoaliflcatlon,  it  denotes  an 
Intoxicating  malt  liquor,  and  nbea  this  oc- 
curs in  an  Indictment  or  complaint,  or  in  the 
evidence,  it  is  presumed  to  include  only  tliat 
species  ot  beverage.  It  is  true  then  are 
some  courts  which  taidd  that  the  court  will 
not  take  Judicial  knowledge  that  beer  is  an 
Intoxicating  liquor,  and  that  the  indictment 
must  all^  and  the  proof  show  the  beer  was 
In  fact  IntoxlcatiDg.  In  the  case  of  State 
T.  Cloughly,  7S  Iowa,  626,  86  N.  W.  652;  this 
identical  question  waa  involved.  Tbe  second 
ayllabiu  by  the  court  Is  as  follows:  *3eer 
la  included  1^^  the  statute  among  intoxicating 
liquors ;  and  where,  upon  a  call  for  beer,  a 
phermadst  sella  liquor  to  a  customer,  he  baa 
the  burdoi  to  prove  that  it  waa  not  intoxi- 
cating, if  he  so  claims.'*  In  passing  on  the 
qoesUon,  the  court  used  this  language:  "It 
was  proven  that  on  one  occasion  a  person  ap- 
plied to  defaidant  to  purchase  a  bottle  of 
beer,  and  that  defendant  sold  and  dellvned 
to  hhn  a  bottle  of  liquor  which  had  the  ap- 
pearance of  beer.  The  customer,  who  was 
examined  aa  a  witness  on  the  trial,  was  not 
able  to  testi^  with  certainty  that  the  liquor 
in  the  bottle  was  beer.  It  is  insisted  that 
there  was  not  anffldent  evidence  either  as  to 
the  kind  of  liquor  sold,  ae  that  It  was  Intoxi- 
cating. Aa  tbe  defoidant  by  delivering  It  to . 

Vw  ethtr  CMM  Mt 


the  custoQia^  In  answer  to  his  request  tor 
beer  represented  it  to  be  fliat  Und  aC  llqnor, 
the  presumption  as  against  him  is  that  it 
was  beer,  and  tiie  statute  classes  beer  as  an 
intoxicating  liquor.  It  thwe  are  kiuda  of  beer 
not  in  fact  intcolcatlng,  the  burden  was  on 
det^dant  to  diow  tbat  Qie  beer  in  question 
was  9t  that  kln^  If  he  dalmed  such  to  be  the 
fticL  It  Is  clear  that  we  ong^t  not  to  disturb 
the  Jud^ent  im  this  ground."  The  recwd 
discloses  that  tbe  court  propeiiy  hutmcted 
the  Jury  as  to  the  presumption  ot  innocence, 
and  that  the  state  must  prove  the  defendanta 
gtdlt  beyond  a  reoaonable  doubt  TbAt  hav- 
ing been  done,  we  are  ot  the  opinhm  that  ttie 
Instmctlcm  to  the  effect  that  tike  burden  of 
proctf  was  on  the  defendant  to  prove  that 
the  liquor  was  not  Intoxicating  does  not  con- 
stltnte  prejudicial  error.  Hie  burden  on  the 
defendant  was  only  to  the  extent  of  raising 
a  reasonable  doubt  as  to  whether  the  ben 
was  intoxicating,  ^le  instructions  must  be 
conatmed  as  a  whole,  and,  the  court  having 
inatmcted  the  Jury  that,  In  case  of  a  reason- 
able doubt  as  to  his  guilt,  defendant  must  be 
acquitted,  we  find  no  error  In  the  Instruc- 
tions given  or  In  the  refusal  of  the  court  to 
give  the  instructions  requested  by  defendant 
The  Judgment  of  the  lower  court  ia  af- 
firmed. 

FUBMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


ANTONELU  et  al.  v.  STATB. 
(Criminal  Cburt  of  App«al8  of  Oklahoma. 
March  22, 1910.) 

(Sytta^a  by  tkt  Courts 

1.  CsisnNAX  Ij4w  (1 101*)— DiBTBicT  GonaTs— 

J  VBI  SDICnON-'MiaDEHEANOBS. 

The  district  courts  of  the  state,  nnder  sec- 
tion 18  of  the  Bill  of  KIghts,  has  -the  implied  Ju- 
risdictioD  to  receive  ana  dispose  of  Indictments 
for  mlsdemeanorB,  and  the  proper  exercise  of 
this  jurisdiction  is  to  transfer  the  cases  to  the 
court  having:  jurisdiction  to  try  and  determine 
the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  |  101.*] 

2.  INTOXIOATINO   LlQUOBS    (8  207*)- InDICT- 
1CE»T— SumOIBNOT  OP  ACCUSATION— VZNUE. 

An  indictment  allesinx  the  unlawful  sale 
of  Intoxicating  liquor  in  Pittsbat^  ■  county  is 
sufficient  aa  to  venue.  It  is  not  necessary  tbat 
the  indictment  allege  the  particular  place  In 
Pittsburg  count?  where  tbe  liquor  was  sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors.  Gent  Dig.  H  227,  262;   Dec.  Dig.  | 

3.  IlTDIoncBNT  AND  INFOUCATIOR   (%  125*)— 
DUPUCITT. 

An  indictment  which  alleges  that  the  de- 
fendant did  unlawfully  sell,  barter,  give  away, 
and  otherwise  furnish  intoxicating  Ilqnon  beer, 
aie,  and  wine  la  not  subject  to  demurrer  for  du- 
plidty. 

(Ed.  Note.'^FoT  other  cases,  see  Indictment 
and  Infonnatlon,  Cent  Dig.  H  8S1,  880 ;  Dec 
Dig.  t  12B.*] 
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4.  iHTOXICATmG  LIQUOBS  (|  224*}— IX.LEOAI, 
8aIX  or  "BbEB"— BUBDBN  OF  Pboof. 

When  the  word  "beer"  is  used  without  re- 
fltilction  or  qualification,  it  denotes  an  intoxica- 
ting malt  liquor,  and,  beinsr  included  b;  the  con- 
stitutional proTision  among:  intoxicating:  Liquors, 
one  who  sells  beer  has  the  burden  of  proof  to 
show  it  is  not  Intoxicating:  if  be  so  claims. 

[Ed.  Note.— For  other  cases,  see  IntoxicatlDK 
r^uors,  Cent  Dig.  H  275-277;   Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
rol.  1,  VD-  781-734;  toL  8,  p.  7588.] 

Brror  fxom  Pittsburg  Connty  Court;  B. 
W.  Hlgglns,  Judge. 

Paul  Antonelll  and  another  were  convicted 
of  MUlng  Intoxicating  IlQuors,  and  bring 
ror.  Affirmed. 

The  plalntifls  In  error  were  indicted  In  the 
district  court  of  Pittsburg  county  on  tbe 
29th  daiy  of  January,  1908,  charged,  with 
violating  the  provision  of  the  Constitution 
against  the  sale  of  Intoxicating  liquor,  were 
convicted,  and  sentenced  to  imprisonment  In 
the  county  Jail  for  a  term  of  six  months  and 
to  pay  a  fine  of  {500.  The  case  is  before  us 
on  appeal. 

J.  6.  Barley,  for  plaintltb  in  error.  Fred 
8.  Caldwell,  for  tbe  Stata 

OWES,  J.  The  questions  Involved  In  this 
case  are  in  all  things  identical  with  tbe  case 
of  Paul  Antonelll  (No.  A-29,  decided  at  this 
term)  107  Pac.  951,  and  the  decision  of  this 
court  in  that  case  determines  the  questions 
here.  In  disposing  of  this  case,  we  deem  It 
unnecessary  to  do  more  than  to  refer  to  that 
case,  together  with  tbe  authorities  there 
cited. 

The  Judgment  of  tbe  lower  court  Is  af- 
firmed. 

FUBMAN,  P.  J.,  and  DOTLB,  J.,  concur. 


PETITTI  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  22,  1910.) 

(SvUdbn*  by  the  Otmrt.) 

1.  OttuiNAi.  Law  (1 101*)— DiBTBicr  Coubtb— 

JnBISDICTION— MiSDEUEANOBS. 

The  district  courts  of  the  state,  under  sec- 
tion 18  of  the  Bill  of  Rlgbts,  has  the  implied 
Jurisdiction  to  receive  and  dispose  of  indict- 
ments for.  misdemeanors,  and  tbe  proper  exercise 
of  this  jurisdiction  is  to  transfer  the  cases  to 
the  court  having  jurisdiction  to  tiy  and  deter- 
mine the  same. 

[Ed.  Note.— For  other  cases,  see  Grlndnal 
Law.  Dec  Dig.  %  101.*] 

2.  InTOXICATINO  LIQ170BS  (J  234*)- "Beeb." 

When  the  word  "beer"  is  used  without  re- 
striction or  qualification,  it  denotes  an  intox- 
icating malt  liquor,  and,  being  included  b7  tbe 
constitutional  proviaiOD  among  Intoxicating  liq- 
uors, one  who  sells  beer  has  the  burden  of  proof 
to  show  it  is  not  Intoxicating  if  be  so  claims. 

[Ed.  Note.— For  other  cases,  see  Tntoxicating 
Ujoors,  Cent  Dig.  %%  275-2U ;   Dec  Di^  1 

For  other  definftions,  see  Words  and  Flinuwt, 

vol.  1.  pp.  .731-734  ;  vol.  a  p.  7588.] 


3.  Cbihinal  Law  (|  681*>— Rnmpnoir  of  Ev- 
idence—Opinion— GOABAcns  07  liiqUOB— 

Pbeliuinabt  Pboof. 

Where  witnesses  testified  to  having  drunk  a 
drink  known  as  "long  horn,"  and  that  the  liq- 
uor sold  had  about  tbe  same  effect  on  tbem  as 
did  tbe  drink  "long  horn,"  it  was  not  error  for 
the  court  to  refuse  to  permit  the  witnesses  to 
testify  that,  in  their  opinion,  "lon^  horn"  was 
not  an  intoxicating  liquor ;  there  bemjc  no  proof 
that  "long  horn"  ana  the  liquor  sold  were  in 
fact  thfe  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  681.*] 

4.  Cbiuinal  Law  ({  1028*)'-W&IT  of  Bbbok- 
Plea  of  E\)bmeb  AcqurrrAL— Pailuu  to 

INTEBPOSE  on  AjUtAIGHUENT. 

A  E^ea  of  fbrmer  acquittal  will  not  be  con- 
sidered 07  this  court  where  it  was  not  Interposed 
on  arraignment  and  Incorporated  in  the  case- 
made. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  f  1028.*] 

Error  from  Pittsburg  County  Court;  R.  W. 
Higgins,  Judge. 

John  Petltti  was  convicted  of  selling  Intox- 
icating liquors,  and  brings  error.  Affirmed. 

See,  also,  100  Pac.  1122. 

The  plaintiff  in  error  was  tried  and  con- 
victed In  the  county  court  of  Pittsburg  coun- 
ty charged  with  selling  Intoxicating  liquor, 
and  sentenced  to  imprisonment  In  the  county 
Jail  for  a  period  of  30  days  and  to  pay  a  fine 
of  9150  and  the  cost  of  prosecution.  From 
that  Jnc^rtuent  be  appeals. 

J.  E.  Whitehead,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  defendant  in  error. 

OWEN,  J.  The  petition  in  error  filed  In 
this  case  contains  10  assignments  of  error. 
The  first  four  are  to  the  Jurisdiction  of  the 
lower  coort  to  try  and  det«mlne  the  case. 
The  defwdant  was  indicted  by  the  grand 
Jury  in  tbe  district  court  of  Pittsburg  coun- 
ty at  the  March  term,  1906.  Upon  motion  of 
the  county  attorney,  tbe  indictment  was 
transferred  to  the  county  court  of  PittAurg 
county,  where  the  defendant  was  tried  and 
convicted.  Under  these  four  asslgnmenta.  it 
is  urged  that  tbe  district  court  had  no  Juris- 
diction of  this  case,  and  therefore  tbe  coun- 
ty court  did  not  acquire  jurisdiction  upon 
tbe  removal  of  the  case  firom  the  district 
court  This  question  was  presented  to  tbis 
court  in  tbe  case  of  Paul  Antonelll  (decided 
at  this  term)  107  Pac  051,  and  settled  there 
adverse  to  counsel's  contention.  We  deem 
it  unnecessary  to  discuss  this  question  here 
more  than  to  refer  to  the  decision  in  that 
case  with  approvaL 

Under  tbe  fifth  asrignment  of  emur.  It  is 
ui^red  that  tbe  lower  court  erred  in  not  sus- 
taining the  defendant's  demurrw  to  the  tes- 
timony offered  on  the  part  of  the  state,  for 
the  reason  tbat  tbe  evidence  falls  to  ^ow 
that  the  drink  mAA  was  intoxlcatliig.  The 
evidence  Is  to  the  effect  that  the  def aidant 
sold  beer. 

Under  the  eighth  assignment  practically 
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the  same  qneetion  Is  raised  by  objection  to 
the  Instruction  of  the  court  that  "beer"  i^th- 
out  any  qualification  In  Its  ordinary  accepta- 
tion Imports  a  malt  and  Intoxicating  liquor, 
and  is  Intoxicating.  This  question  was  also 
presented  in  the  case  of  AntonelU  v.  State, 
supra,  and  settled  against  the  contention  of 
counsel.  We  think  the  conclusions  In  that 
case  are  correct,  and  so  hold  here. 

Under  the  sixth  aBslgnment,  counsel. In- 
sists that  the  conrt  erred  In  refusing  to  per^ 
mit  witnesses  on  part  of  the  defendant  to 
auswer  the  questions  asked  them  by  the  at- 
torney for  the  defendant  aa  to  whether  the 
drink  known  as  "long  horn'Ms  Intoxicating. 
These  witnesses.  It  appears,  had  testified  that 
the  beer  sold  by  the  defendant  had  about 
the  same  effect  upon  them  as  the  drink 
known  as  "long  horn."  The  defendant  then 
sought  to  prove  tliat  "long  horn"  was  not 
Intoxicating.  Counsel  does  not  undertake  to 
point  out  under  what  rule  of  evidence  this 
testimony  was  competent.  There  was  no 
proof  of  a  chemical  analysis  that  the  beer 
sold  and  the  drink  known  as  "long  horn" 
were  the  same,  neither  were  the  witnesses 
qualified  aa  experts. .  We  find  no  error  in  the 
action  of  the  court  in  refusing  to  permit  the 
witnesses  to  answer  these  questions. 

Under  the  seventh,  assignment  of  error, 
counsel  urges  that  the  court  erred  in  refus- 
ing the  Instructions  requested  by  the  de- 
fendant The  Instructions  given  by  the  court 
clearliy  state  the  law,  and  for  tiiat  reason 
It  was  not  error  to  refuse  the  InstructlMiB 
requested  by  the  defendant 

The  ninth  and  tenth  assignments  are  di- 
rected to  the  action  of  the  court  In  overrul- 
ing the  motion  In  arrest  of  Judgment  and 
the  motion  for  new  trial,  and  raise  no  ques- 
tions other  than  those  presented  under  the 
other  assignments. 

Counsel  for  the  plaintiff  In  error  filed  a 
supplemental  brief  In  this  case,  in  which  he 
insists  that  plaintiff  in  error  was  tried  and 
acquitted  In  a  case,  numbered  115,  in  the 
county  conrt  of  Pittsburg  county,  and  that 
bis  acquittal  in  that  case  was  a  bar  to  the 
prosecution  in  this  case.  It  does  not  appear 
from  the  case-made  that  the  acquittal  in  the 
first  case  was  plead  as  a  bar  in  the  second. 
On  the  contrary,  on  page  4  of  the  case- 
made,  appears  the  following:  "And  there- 
upon, on  the  same  day,  defendant  being  call- 
ed to  the  bar  of  the  court  for  arraignment 
he  waived  the  arraignment  and  for  his  plea 
to  said  indictment  states  that  he  Is  not 
guilty."  Section  6418,  WUson'a  Rev.  &  Ann. 
St  1903,  in  providing  for  the  three  different 
pleas  allowed  to  an  Indictment  contains  the 
following  provision:  'It  he  ptead  a  former 
conviction  or  acquittal:  •  •  •  The  de- 
foidant  pleads  that  he  has  already  been  con- 
victed [or  acquitted,  as  the  case  may  be],  of 
the  offense  charged  In  this  indictment  by 
the  Judgment  of  the  court  of  [naming 


[naming  the  pIsocQ, 


It],  rendered  at   

on  the  day  of  

The  plea  of  former  acquittal  not  having 
been  entered  as  required  by  statute.  It  can- 
not be  considered  by  this  court  The  Judg- 
ment of  the  lower  court  Is  affirmed. 

TUBMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


IRVING  BKAIi  BSTATB  Oa      OITT  OP 

PORTLAND  et  alt 
(Supreme  Court  <rf  Oregon.  Hatch  2^  1910.) 

1.  OouBTs  (S  98*)— Decibions—Starx  Decisis. 

Where  the  Supreme  Court  held  that  an 
amendment  to  a  city  charter  was  valid,  and  cost- 
ly improvements  ware  made  and  bonds  issued 
on  the  faith  of  the  decision,  the  question  would 
not  be  re-examined,  esiiecially  where  the  party 
seeking  to  raise  it  had  slept  upon  any  rights  be 
might  oave  had,  and  to  depart  from  the  holding 
would  disturb  property  rights. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  K  336-339 ;  Dec  Dig.  |  93.«] 

2.  MoNiciPAL  CoRPOBATions  (8  408*)— Public 

ImFBOVBUENTS— ASSRSSUENTS. 

An  amendment  to  a  dty  charter  provided 
that  all  water  mains  should  be  laid  and  assessed 
and  paid  for  as  provided  in  article  6  of  the 
charter  relative  to  sewers  and  drains,  and  that 
the  provisions  of  B.  ft  C.  Comp.  {  2727,  shall  be 
applicable.  Section  2727  provides  that  an  as- 
sessment for  a  street  improvement  may  be  paid 
by  Installments.  The  method  of  constructing 
sewers  under  srtlde  6  Is  by  assessment  on  ad- 
jacent property;  but  the  particular  method  of 
making  the  assessment  is  contained  in  article  7. 
Articles  6  and  7  deal  in  their  general  scope  with 
the  same  subject  Tliey  ars  sectioniicd  consecu- 
tively, beginning  with  section  888  of  the  cba^ 
ter,  and  running  to  section  421.  Held  that 
though  article  7  was  not  mentioned  in  the 
amendment  Its  provisions  were  adapted  for  wa- 
ter main  improvements. 

[Ed.  Note.— For  other  case^  see  Municipal 
Corporadona,  Cent  Dig.  H  1O06,  1006;  Dec 

Appeal  from  Olrcnlt  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

Action  by  the  Irving  Real  Estate  Company 
against  the  City  of  Portland  and  othen. 
From  a  decree  for  d^oidants,  plaintiff  ap- 
peals. Affirmed. 

This  Is  a  suit  brought  by  the  Irving  Real 
Estate  Company  against  the  city  of  Port- 
land and  Its  officers  to  restrain  the  collec- 
tion of  a  certain  assessment  for  a  water 
main,  which  the  city  is  now  attempting  to 
collect  under  charter  amendments  passed  at 
the  general  city  election  of  1907  and  re-«iact- 
ed  in  1909.  These  amendments  purport  to 
give  autborlt]  to  levy  and  collect  assessments 
for  water  maina  in  the  same  manner  as  has 
been  the  law  for  sewers  and  drains  since  the 
passage  of  the  charter  In  1903.  The  com- 
plaint gives  both  amendments  in  full,  with 
the  proceedings  that  were  had  for  their  sub- 
mission, passage,  and  adoption.  It  also  sets 
out  a  proceeding  for  the  construction  and 
levy  of  an  asseesment  for  a  water  main, 
which.  It  Is  admitted,  would  have  be»  suffl- 
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dent  nDder  the  diarter  If  the  proceeding  had 
t»een  for  a  sewer,  hat  contoids  that  the  as- 
teanamt  la  invaUdt  because  neither  of  the 
two  amendments  were  properly  enacted,  and, 
therefore,  are  not  laws,  and,  farther,  that  If 
they  are  laws  th^  do  not  auQiortse  the  lery 
of  an  assessment  for  tbe  constrncUon  of  a 
water  main.  A  demurrer  to  the  complaint 
was  sustained  hy  the  circuit  court,  and  plain- 
tiff appeals. 

R.  B.  Lamson  and  Richard  W.  Montague, 
for  appellant  J.  P.  Kavanaugh  and  Frank 
S.  Grant,  for  respondents. 

KcBRIDQ.  J.  (after  stating  the  facts  as 
above).  The  validity  of  this  amendment  to 
the  charter  was  before  this  court  In  the  case 
of  McKenna  v.  City  of  Portland,  52  Or.  191, 
96  Pac  S52,  and  we  there  held  that  It  was 
properly  passed  and  was  a  valid  and  legal 
amendment.  Therefore  we  decline  to  con- 
sider again  that  pSiase  of  the  case.  That 
case  was  decided  In  August,  1908,  and  was 
a  matter  of  public  and  general  notoriety. 
The  amendment  provided  for  a  large  bond 
Issue,  and  authorized  extensive  public  Im- 
provements, and  It  Is  fair  to  assume  as  prob- 
able, what  all  know  to  be  the  actual  fact, 
that  costlyt  Improvements  have  been  made 
and  bonds  issued  and  sold  upon  the  faith  of 
that  decision.  Plaintiff  has  had  ample  time 
since  August,  1906,  to  raise  any  question  not 
fully  presented  In  the  case  of  McKenna  t. 
Portland,  and  have  It  decided  by  this  court 
If  It  had  any  rlglhts,  It  has  slept  upon  them, 
and  we  will  not  now  reopen  a  question  once 
decided,  when  the  effect  might  be  to  disturb 
Important  property  rlgbts.  The  question 
Is  stare  decisis.  "A  deliberate  decision  on  a 
point  of  law  given  in  a  case  becomes  author- 
ity in  other  like  cases.  It  Is  then  the  highest 
evidence  of  what  the  law  Is  applicable  to  the 
subject.  It  should  'be  followed,  unless  revers- 
ed by  a  superior  court,  or  cbanged  by  the 
Legislature,  unless  the  law  was  manifestly 
misunderstood  or  misapplied  in  the  case  de- 
cided; and  even  then,  after  long  adherence 
to  that  error,  it  may  become  fixed  and  Inca- 
pable of  Judicial  correction.  If  ft  were  other- 
wise, the  public  would  suffer  great  Inconven- 
ience. It  Is  onlji  by  the  notoriety  and  stabil- 
ity of  legal  principles  and  rules  as  they  are 
defined,  declared,  and  illustrated  In  Judicial 
precedents  that  all  human  affairs  may  be 
regulated  by  one  standard,  that  professional 
men  can  give  safe  advise  to  Qiose  who  con- 
sult them,  that  people  in  general  can  venture 
wltb  confidence  to  buy  and  trust  and  to  deal 
with  each  oth^.**  Lewis'  Sutherland,  Stat 
Const.  {  479. 

Another  question  urged  In  plaintiff's  brief 
goes  to  the  authority  of  the  city  to  assess 
the  cost  of  the  improvement  upon  the  prop- 
erty benefited.  That  part  of  the  amendment 
granting  the  power  to  construct  and  lay  wa- 
ter mains  reads  as  follows:  "After  the  tak- 
ing effect  of  this  act  all  vrater  mains  laid  or 
constructed  In  ttie  dty  of  Portland  shall  be 


laid,  constructed,  assessed  and  paid  for  In 
the^me  manner  as  provided  hjt  article  6  of 
chaptw  6  of  tiie  charter  of  the  dty  of  Port- 
land, with  reference  to  the  construction,  as- 
sessment and  payment  of  sewers  and  drains 
In  ihe  said  city;  excepting  that  proceedings 
for  the  construction  and  laying  of  water 
mains  shall  be  commenced  by  the  council 
only  wben  first  recommoided  by  the  water 
board,  and  the  duties  devolving  upon  the  ex- 
ecutive board  under  section  39S  of  tbe  char- 
ter shall  devolve  upon  the  water  board.  Tbe 
provisions  of  chapter  6  of  Bellinger  A  Cot- 
ton's Annotated  Codes  and  Statutes  of  Ore- 
gon, as  amended,  commonly  known  as  the 
'Bancroft  Bonding  Act'  are  hereby  extended 
and  made  applicable  to  the  payment  of  local 
assessments  In  the  city  of  Portland  for  the 
constructing  and  laying  of  water  mains." 
The  Bancroft  bonding  act  above  referred 
to  (B.  ft  C.  Comp.  S  2727),  provides,  among 
other  tlLlngs,  that  where  an  assessment  for 
street  or  sewer  Improvements  is  levied  upon 
the  property  benefited,  the  rate  payer,  under 
certain  conditions,  Is  to  have  the  prlvll^e 
of  paying  his  assessment  installments. 
Article  6,  c  6,  of  the  Portland  charter,  above 
referred  to,  authorizes  the  council  to  con- 
struct sewers  and  drains,  to  determine  the 
boundaries  of  the  district  to  be  4)enefited,  and 
to  be  assessed  for  its  construction,  and  th»« 
seems  to  be  no  method  authorized  by  article 
6  by  whldi  sewers  or  drains  may  be  con- 
structed, except  by  assessment  of  the  cost  of 
the  Improvement  on  adjacent  propertji  It  Is 
clear,  therefore,  that  ttie  Intent  of  the  law- 
making power  in  enacting  the  amendment 
now  In  question  was  to  provide  for  the  pay- 
ment of  the  cost  of  constructing  water  mains 
by  assessment  upon  the  property  benefited 
by  the  Improivement  The  particular  method 
of  making  the  assessment  does  not  appear 
In  article  6,  and  It  Is  contended  that  as  ar- 
ticle 7  Is  not  mentioned  In  the  amendmoit 
the  city  Is  withont  power  to  levy  a  valid  as- 
sessment. 

We  cannot  concur  in  this  view.  The  in- 
tent to  assess  and  collect  for  the  laying  of 
water  mains  Is  so  evident  that  we  vvUl  not 
assume  that  there  was  a  deliberate  purpose 
on  the  part  of  the  lawmaking  power  to  create 
a  water  district  determine  what  property 
should  be  assessed,  authorize  and  complete 
the  Improvement  and  leave  it  to  the  optlcm 
of  the  property  owners  benefited  to  pay  or 
not  to  payv  as  ttiey  should  see  fit  Articles 
6  and  7  deal  In  their  general  scope  with  the 
same  subject  Uiey  are  sectlonlzed  conaeeu- 
tlvtiy,  beginnlBg  with  section  380  of  the 
charter  and  running  to  sectiw  421,  and  the 
subdivision  Into  articles  seems  to  have  been 
merely  arbitrary  and  for  the  purposes  of 
convenience.  "It  Is  always  presumed,  in  re- 
gard to  a  statute,  that  no  unreasonable  re* 
suit  was  Intended  by  the  Legislature.  Hence 
If,  viewing  a  statute  from  the  standpoint  of 
the  literal  sense  of  its  language,  it  Is  unrea- 
sonable or  absurd,  an  obscurity  of  meaning 
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flxlitt  caninf  for  Jndletal  confltmctloa.  We 
mivt,  Id  ttiat  emit,  look  to  the  act  as  a  -whole, 
to  Hie  subject  with  which  It  deala,  to  the 
reason  and  vpMt  of  the  enactment,  and 
thereby.  If  poadble,  discover  its  real  pur- 
pose." Lewis'  Sntberland.  Stat  Ckmst  S  377. 
"The  Intention  of  the  LeglslatTire  being  as- 
certained with  reasonable  certainty,  words 
maji  be  supplied  In  the  statute,  so  as  to  give 
It  effect  and  avoid  any  repugnancy  or  Incon- 
sistency with  BQCh  Intention."  Id.  {  882. 
Taking  the  amendment  as  a  whole,  we  think 
that  the  Intent  to  make  the  entire  method 
prescribed  In  the  charter  for  tlie  levying  and 
coHecttng  drain  and  sewer  assessments  ap- 
plicable to  "water  main  Improvements  is  clear- 
ly manifest,  and  that  the  sections  of  article 
7  are  appUcable  to  the  proceedings  cfaaUeng- 
ed  by  this  snlt 
The  decree  of  the  lower  court  Is  affirmed. 


GOSSLIN  et  al.  v.  MARTIN. 
(Supreme  Court  of  Oregon.   April  6.  1910.) 

pBinCIPAL    AHD    AGENT    (S    136*)  —  BbOKEBS 

{|  74*)— Recovebt  of  Patkbmts— Failube 

or  Consideration. 

The  Bon  of  the  owner  of  property  had  verbal 
authority  to  sell  the  property,  and  appointed  an 
agent,  who  in  arranging  a  sale  received  $500 
down.  The  purchaaers  were  unable  to  get  good 
title  or  to  obtain  specific  performance.  There- 
after the  pnrehanrs  through  other  parties  pro- 
cured the  land  at  an  advanced  price.  Beld,  that 
where  the  agent  had  failed  to  pay  the  fSOO  over 
to  his  principal,  the  son,  the  purchaaers  could 
recover  it  from  the  agent,  since  the  conaidera- 
tion  of  the  payment  bad  failed,  and  this  regan}- 
Icris  of  the  agent's  right  to  commissiouB, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  480 :  Dec.  Dig.  6  ISO;*  Bro- 
kers, Cent.  Dig.  S  62;  Dec  Dig.  §  74.  •] 

Appeal  from  circuit  Court,  Multnomah 
County;  Thomas  O'Day,  Judge. 

Action  by  William  G.  GossUn  and  Harry 
Ifa  Hamblet,  partners,  against  H.  J.  Martin. 
From  a  Judgmrat  for  defffiidant,  plaintiffs 
appeaL  Beversed,  and  new  trial  ordered. 

TbOB.  J.  Oeettm  and  Newton  HcCoy,  for 
ajwellants.  A.  F.  Flegd,  for  respondent 

McBBIDE;,  J.  Certain  facts  In  this  case 
are  so  clearly  proved  that  they  may  be  taken 
as  indisputable:  (1)  That  John  Denny  was 
the  owner  of  about  600  acres  of  land  In  Mult- 
nomah county.  (2)  That  his  son,  H.  J.  Den- 
ny, who  resided  in  Portland,  had  at  least  ver- 
bal authority  from  him  to  sell  the  property. 
(3)  That  H.  J.  Denny  requested  defendant  to 
act  as  agoit;  to  And  a  purchaser,  and  to 
work  up  a  sale.  (4)  That  Martin  entered  In- 
to negotiations  with  plaintiffs,  whereby  they 
agreed  to  purchase  the  land  for  $12,000;  $500 
being  paid  to  Martin,  as  agent,  ou  the  sign- 
ing of  the  agreement,  and  the  balance  to  be 
paid  when  a  good  and  sufficient  conveyance 
and  abstract,  showing  title  in  the  seller, 
ihould  be  delivered.  {S)  That  a  deed,  suffi- 


cient in  form,  was  deposited  In  the  bank, 
together  with  an  alwtract  which  did  not 
show  a  clear  title,  but  which  showed  a  num- 
ber of  unpaid  but  valid  judgments  against 
the  property.  That,  being  unable  to  ar- 
range these  Jud^nittits,  H.  J.  Denny,  acting 
tot  John  Dorny,  recalled  the  deaL  <7)  Tliat 
later,  1^  another  arrangement  and  through 
another  party,  plaintiffs  purdiased  the  prop- 
erty at  an  advanced  prlc^  but  only  after  they 
had  attempted  to  compel  a  speciflc  perform- 
ance of  the  original  contract  and  liad  been 
defeated.  Nor  was  the  $500  paid  to  defend- 
ant considered  m  applied  on  the  new  con- 
tract (fSi  That  beftne  tiiiey  commenced  this 
action  they  demanded  of  d^mdant  the  $600 
they  had  paid,  which  he  foiled  to  return  on 
Bnch  demand.  That  defendant  nevw  paid 
the  $GO0^  received  by  him,  to  John  Denny, 
but  kept  it  on  the  theory  that  it  was  due 
him  for  commission. 

Tba  mtmey  which  defendant  received  be- 
longed to  plaintiffs.  It  was  paid  to  him  on 
the  theory  that  he  was  the  agent  of  John 
Denny,  and  plalntUb  ware  oititled  to  the 
return  of  it  whm  the  ccnudderation  on  which 
it  was  paid  absolutely  failed.  Where  an 
agent  has  collected  money  tor  his  principal 
under  such  circumstances  and  paid  it  over 
to  the  principal,  an  action  will  not  He  against 
him  to  recover  it;  but  where,  as  in  this  case, 
he  still  has  the  mon^  In  his  possession,  such 
action  will  Uol  It  is  probable  that  defend- 
ant has  a  good  cause  of  action  against  Den- 
ny to  recover  his  ccmimlssions,  but  to  allow 
hlin  to  retain  the  money  paid  him  by  plain- 
tiffs would  be  nnconscientiotu. 

There  is  no  evidence  to  sustain  the  find- 
ings of  the  court  below,  and  tbe  Judgment, 
therefore.  Is  reversed,  and  a  new  trial  or- 
dered. 


8TATB  V.  DOUOLAS. 
(Supreme  Court  of  Or^on.   March  IS,  1910.) 
Cbimiral  IAw  (I  1106*)— Tm  roK  Fujho 

TrANSCXIFT— DlSUISSAL  OF  APPEAL. 

Where  a  transcript  of  the  case  on  appeal  Is 
not  filed  witbin  the  time  allowed  by  law  or 
any  extension  thereof,  the  appeal  will  be  dis- 
missed, since  such  filing  Is  jarisdictional. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2890-2802;  Dec  Dig.  | 
1106.*] 

Appeal  from  Circulf  Court  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

W.  E.  Douglas  was  convicted  of  crime,  and 
he  appeals.  On  motion  to  dismiss  appeal. 
Dismissed. 

T.  J.  Cleeton,  Grant  B.  Dlmick,  and  M. 
Morebead,  for  appellant  Geo.  J.  Cameron, 
for  the  Stat& 

PEB  CURIAM.  The  transcript  in  this 
case  was  not  filed  within  the  time  allowed 
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1)7  law,  or  any  extension  ttiereof.  Sach  flUng 
of  the  transcript  Is  jurisdictional,  and  on  the 
aatborlt7  of  Davidson  t.  Columbia  T.  Co.,  49 
Or.  677,  91  Fac.  441,  the  appeal  Is  dismissed. 


STATD  ex  xeL  BRADFORD  r.  PORTLAND 

BY..  mOHT  ft  POWER  CO. 
(Snpreme  Goart  of  Oregon.    Uarcb  15,  iSlO.) 

1.  CoKSTrrnnONAi,  Law  (8  33*)— &u-Bto- 

CXITIKG  PbOVISIONB. 

Const,  art.  4,  S  1,  as  amended  In  Jane, 
1906,  by  adding  section  la,  reeerving  to  the  peo- 
ple of  every  municipality  the  ^neral  right  of 
referendum  as  to  municipal  legislation,  mthout 

Srovldlng  the  means  for  etFectuating  such  right, 
I  not  self-executing. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  34;  Dec.  Dig.  %  33.*] 

2.  Municipal  Cobpobations  (I  108*)— Chab- 

TEBB— ReFEKENDUU  PO  WEBS— VALID  ITT. 
Portland  City  Charter,  enacted  January  23, 
1903  (Sp.  Laws  1903,  p.  62),  granting  to  the  peo- 
ple a  general  light  of  InitiatiTe  and  a  limited 
right  of  referendum  as  to  franchise  ordinances, 
was  a  lawful  exercise  of  leg^latire  power. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Dec:  Dig.  |  106.*] 

3.  COKSTITUTIONAl  LAW  (8  24*)— KBPHAL  BT 
CONBTITtJTlONAL  PBOVISIONS. 

Portland  City  Charter,  enacted  January  23, 
1908  (Sp.  Laws  1903,  p.  S2)  and  submitted  to 
and  ratified  by  the  voters  of  the  city,  provides, 
by  section  108,  that  any  ordinance  granting  a 
franchise  shall  be  In  force,  though  vetoed  by  the 
mayor,  after  15  days  from  Its  passage  OTer  the 
veto,  unless  within  16  days  a  petition  by  a  num- 
ber of  electors  equal  to  15  per  cent,  of  the  votes 
cast  at  the  preceding  election  is  filed  asking 
that  the  ordinance  be  submitted  to  the  people. 
Const,  art  4,  8  1,  was  amended  in  June.  1906, 
by  adding  section  la,  extending  the  initiative 
and  referendum  powers  to  the  voters  of  every 
municipality  as  to  all  municipal  legislation,  and 
providing  that  the  manner  of  exerdsing  such 
powers  snail  be  prescribed  by  general  laws,  ex- 
cept that  cities  may  provide  for  the  manner  of 
exercising  such  powers  as  to  municipal  legisla- 
tion, and  that  not  more  than  10  per  cent,  of  the 
legal  voters  shall  be  required  to  order  the  ref- 
erendum, nor  more  than  15  per  cent,  to  propose 
any  measure  by  initiative.  Act  Feb.  25,  1907 
(Laws  1907,  p.  406)  f  11,  requires  petitions  for 
the  referendum  aealiist  any  ordinance  to  be  filed 
with  the  city  clerk,  recorder,  etc.,  within .  30 
days  after  the  passage  of  the  ordinance,  and 
provides  that  no  ordinance  passed  over  the  may- 
or's veto  shall  take  effect  anttl  30  days  after 
final  passage,  and  also  provides  that  the  act 
shall  apply  only  to  the  operation  of  the  initiative 
and  referendum  in  cities  and  towns  as  to  mat- 
ters not  confiicting  with  existing  municipal  leg- 
Islatlm  on  the  subject.  Held,  that  the  c(»istltu- 
tional  amendment  did  not  affect  the  charter 
provMon  as  to  the  time  when  a  petition  for  a 
referendum  on  a  fnfncfaise  ordinance  shall  be 
filed,  or  require  the  city  to  enact  new  provi- 
sions on  the  subject;  the  ouiy  difference  be- 
tween the  amendment  and  charter  being  as  to 
the  number  of  voters  that  must  si^  the  peti- 
tion for  referendum  which  was  immaterial  on 
the  question  of  time  of  filing,  and  the  rule  being 
that  existing  laws  are  affected  only  to  the  extent 
that  the  Constitution  is  inconsistent  with  the 
prior  statutes  on  the  same  subject,  and  If  legisla- 
tion Is  uecessary  to  effectuate  the  constitutional 
provision,  enlisting  laws  remain  effective  until 
such  l^islation  Is  enacted. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  21-29;  Dee.  Dig.  8  24.*] 


4.  MtnnciPAL  COBPOBATIOIfa  S  108*)— RXF- 

EBBNDuu  >—  Petition  —  Tna  or  FnjHO  — 

CnABTEE  PbOVISIONB. 

The  charter  provision,  requiring  a  petition 
for  referendum  of  an  ordinance  granting  a  fran- 
chise to  be  filed  15  days  after  us  i>assage  over 
veto,  not  having  been  affected  by  the  constitu- 
tional amendment,  and  section  11  (Laws  1907,  p. 
406),  providing  a  different  time  for  filing,  and 
expressly  providing  that  it  shall  not  apply  to 
conflicting  municipal  provisions,  encb  petition 
must  be  filed  within  16  days  from  the  final  pas- 
sage of  the  ordinance,  and  not  within  30  days, 
as  provided  by  section  11. 

[E>1.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  108.*] 

Appeal  from  Circuit  Court,  Multnomali 
County ;  Earl  C.  Bronaugh,  Judge. 

Quo  warranto  by  the  State,  on  the  relatloD 
of  W.  H.  Bradford,  against  the  Portland  Rail- 
way, Light  &  Power  Company.  From  a  de- 
cree dismiaslng  the  cfuivlaint,  plolntlft  ap- 
peals. Affirmed. 

This  suit  was  brought  foy  the  state,  upon 
relation  of  a  private  par^,  under  section  SOT, 
B.  &  C.  Comp.,  to  enjoin  defendant  from  an 
alleged  usurpation  and  Intrusion  upon,  and 
holding  witiiout  lawful  authority,  a  franchise 
or  franchises,  over  and  upon  about  40  streets 
and  parts  of  streets  in  the  city  of  Portland, 
without  first  having  been  granted  a  lawful 
right  thereto  by  the  municipality.  The  sub- 
stance of  the  facte  alleged,  and  out  of  which 
th^  controversy  has  arisen,  is ;  That  on 
April  14, 1909,  the  council  of  the  city  of  Port- 
land passed  an  ordinance,  Xo.  19,176,  pur- 
porting to  grant  to  the  defendant  corporation 
a  frandilae  and  ri^t  to  construct  street  rail- 
ways npon  and  over  certain  streets  of  that 
dtj;  that  the  ordinance  was  submitted  to 
the  mayor  on  April  17th  for  his  approval  or 
disapproval,  and  on  April  26th  he  vetoed  the 
same;  that  thereafter,  and  at  the  next  reg- 
ular meeting  of  the  council,  held  on  April 
28th,  the  ordinance  was  passed  over  the  mar- 
or's  veto ;  that  by  the  terms  of  the  ordinance 
it  was  provided  that  the  grantee  of  said  fran- 
chise should,  within  30  days  after  said  ordi- 
nance came  into  force,  as  provided  by  sec- 
tion 108  of  the  charter  of  the  city  of  Port- 
land, file  with  the  auditor  Its  unqualified 
acceptance  of  the  terms  and  conditions  there- 
of ;  that  such  an  acceptance  was  filed  by  it 
with  the  auditor  of  the  city  on  Hay  14tta; 
that  thereupon  the  respondent,  assuming  the 
same  was  In  effect,  proceeded  to  construct  its 
street  railways  upon  certain  of  the  streets 
designated  In  the  franchise ;  that  under  and 
in  accordance  with  Uie  provisions  of  chapter 
226  of  the  General  Laws  of  1907,  and  within 
30  days  after  the  passage  of  the  ordinance 
by  the  council  over  the  veto  of  the  mayor, 
and  before  the  same  went  Into  effect,  a  peti- 
tion for  the  referendum  of  the  ordinance  to 
the  Tote  of  the  people,  under  the  right  re- 
served to  them  by  section  la,  art.  4,  of  the 
Constitution  of  the  state,  was  filed  trltb  the 
auditor  of  the  city ;  that  the  r^tor  Is  a  clt- 
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iKD  of  Uie  ita^  and  a  resfdoit,  taxpayer, 
and  legal  reter  of  tbe  cltf  ot  Portland ;  that 
tbe  defmdant  cozporation  bos  no  ft^nehlse 
or  lawful  anttaoritr  to  conatmet  street  rail- 
ways. oiKni  any  of  tbe  streets  named  In  tbe 
ordinance,  and  cannot  bare  such  right  until 
a  vote  has  been  taken  by  the  electors  of  the 
dty  of  Portland  npon  tbe  ordinance,  by  tIt- 
tue  of  tbe  filing  of  said  petition  of  r^eren- 
dnm,  and  the  approval  of  sach  ordinance  by 
a  majority  of  tbe 'electors  TotLng  thereon. 
To  tbe  comi^alnt  a  general  demurrer  was  In- 
terposol  and  sustained,  and,  the  plaintiff  fall- 
ing  to  plead  further,  tbe  suit  was  dismissed, 
and  from  such  decree  plaintiff  has  appealed. 

1^  A.  McNary  (George  J.  Oameron,  Dlat 
Atty.,  and  McNary  &  Lundbnrg,  on  the  brief), 
for  appellant.  Frederick  V.  Holmen  (Frank- 
lln  T.  Orlffltb,  on  the  brief),  for  respondent 

SLATER,  J.  (after  stating  the  facta  as 
above).  The  defendant  contends  that  the  or- 
dinance took  effect  on  May  13,  1909,  by  vlr- 
tne  of  section  lOS  of  the  city  charter,  which 
provides,  in  effect,  that  the  referendum  npon 
ordinances  of  this  character  shall  he  invoked 
by  the  filing  of  a  petition  within  IB  days  from 
tbe  date  of  the  passage  of  the  ordinance  by 
the  council  over  the  veto  of  the  mayor,  and, 
inasmuch  as  Buch  petition  for  referendum 
was  not  filed  within  that  time,  the  ordinance 
went  iDto  force  and  effect  on  May  13tb.  The 
plaintiff  contends  that  by  tbe  general  laws 
of  the  state  a  municipal  ordinance  does  not 
take  effect  until  30  days  after  its  passage 
over  the  veto  of  the  mayor,  and  that  within 
that  time  a  petition  for  referendum  may  be 
filed,  and  thus  further  suspend  the  operation 
thereof  until  a  vote  has  been  had. 

The  question,  then,  presented  for  considera- 
tion, is  whether  the  provisions  of  tbe  charter 
of  the  city  of  Portland,  requiring  a  referen- 
dum petition  of  an  ordinance  granting  a  fran- 
chise to  be  filed  within  15  days  after  the 
passing  of  the  ordinance  over  the  veto  of  the 
mayor,  control  with  reference  to  that  mat- 
ter ;  or  whether  section  11  of  the  act  of  Feb- 
ruary 25, 1907  (Sess.  Laws  1907,  p.  40Q),  which 
allows  30  days  for  fillip  a  referendum  peti- 
tion, controls. 

In  order  to  fully  onderstand  tbe  matter  in 
Issue,  it  Is  necessary  that  more  specific  ref- 
erence be  made  to  the  provisions  of  the  char- 
ter, certiitn  amendments  to  the  Constitution, 
the  terms  of  the  act  ot  Fd>mary  25, 1007,  and 
to  the  order  and  the  manner  of  their  mact- 
ment  On  January  23,  1908,  the  charter  of 
the  dty  of  Portland  wap  enacted  by  tbe  Leg- 
islature of  this  state,  by  whldi  cutaln  pow- 
en  of  Initiative  and  reCereDdom  woe  grant- 
ed to  the  1^1  voters  of  tbe  municipality. 
Section  108  thereof  provides  that  any  ordi- 
nance granting  a*  franchise  "shall  be  la  force 
from  and  after  fifteen  days  from  tbe  date  of 
its  aiiproval  by  the  mayor;  or,  If  vetoed  by 
the  mayor,  Oien  tnm  and  after  fifteen  days 
from  tbe  date  of  its  passage  by  tbe  council 
over  the  veto  of  the  mayor,  unless  wltbln 


flfteoi  days  a  petition,  signed  by  a  nnmbo' 
of  electors  of  tbe  dty  equal  to  fifteen  per 
cent  of  12ie  votes  cast  at  tbe  Uurt  preceding 
election,  ^all  have  been  filed  with  the  coun- 
dl,  asking  tliat  such  ordinance  be  submitted 
for  approval  or  rejection  to  ttie  vote  of  tbe 
people."  Sp.  Idiws  1908,  p.  62.  In  June, 
1906,  section  1,  art  ^  of  the  Oonstltutltm  was 
amended  by  adding  thereto  section  la,  in 
part  so  far  as  material  to  this  case,  as  fol- 
lows :  '"nie  initiative  and  referendum  pow- 
en  reserved  to  the  people  by  this  Constitu- 
tion, are  hereby  further  reserved  to  the  l^al 
voters  of  every  munldpallty  and  district  as 
to  all  local,  special  and  munldpal  l^slatlon 
of  every  diaracter.  In  or  for  their  respective 
munidpalltiea  and  districts.  Ibe  mannw  of 
exercising  said  powers  shall  be  prescribed  by 
general  laws,  except  that  dties  and  towns 
may  provide  tor  the  manner  of  ezwdslng  the 
initiative  and  referendum  powers,  as  to  their 
mnnidpal  legislation.  Not  more  than  ten  per 
cent  ot  tbe  legal  voters  may  be  required  to 
order  the  referendum,  nor  mare  than  flfterai 
per  cent  to  propose  any  measure,  by  the  In- 
itiative, in  any  dty  or  town."  In  February, 
1007,  the  Legislature  passed  a  general  law 
for  the  purpose  of  carrying  Into  effect  the 
initiative  and  referendum  powers  reserved  to 
tbe  people  by  the  amendment  to  tbe  Ooistitu- 
tlon.  By  section  11  of  said  act,  petitions  for 
the  refeiendnm  agalnirt  any  ordinance,  fran- 
ciiiae,  or  resolution,  passed  by  tbe  dty  conn- 
dl,  are  required  to  be  filed  with  the  derk, 
auditor,  or  recorderi  as  the  case  may  be, 
within  80  days  after  tbe  possf^  of  such  or- 
dinance, resolution,  or  franchise;  that  no 
dty  ordinance,  res(^ution,  or  frandiise  shall 
take  effect  or  become  operative,  until  80  days 
after  the  passage  thereof  by  the  council  and 
ai^roval  by  the  mayor,  unless  the  same  shall 
be  passed  over  the  mayor's  veto,  and  in  that 
case  it  shall  not  take  effect  and  become  oper- 
ative until  80  days  after  audi  final  passage^ 

The  amendmmt  to  the  GonstituUon,  above 
noted,  reserves  to  the  people  of  eroty  mu- 
nldpallty, dty,  or  town,  the  general  rl^^t  of 
referendum,  as  to  munldpal  leeidatlon, 
without  laying  down  rules  means  ot 
which  such  right  may  become  effective,  or 
be  in  force;  and,  therefwe,  It  Is  not  stif- 
operatlTft  Long  v.  Portland,  96  Pae;  14B, 
ISO.  But  the  amendment  does  declare  that 
the  manner  of  exercising  the  power  granted 
shall  be  prescribed  by  genraral  laws,  exc^ 
that  dtles  and  towns  may  provide  for  ttM 
manner  of  exerdslng  the  same,  as  to  their 
munldpal  legldatlon. 

On  bdialf  of  tbe  i^alntlff,  it  Is  contended 
that  the  manner  of  exerdslng  the  right 
there  reserved,  must  be  under  smne  general 
law  <^  the  state,  or  undw  some  ordinance 
of  the  dty  of  Portland,  and  that  the  pro- 
visions of  sectitm  106  of  the  charter  do  not 
come  within  the  exception  the  amend- 
ment because  the  durtw  is  a  vedal  act 
of  the  L^lslatore  of  flie  state;,  and  not  of 
the  dty  of  Portland;  and  that  since  the 
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adoption  of  the  amendmeDt,  the  city  has 
made  no  provision  for  the  manner  of  exer- 
cising the  right  of  referendum.  This  rea- 
soning erroneously  assumes  that  the  right, 
sought  to  be  enforced,  with  respect  to  the 
ordinance  in  question,  originated  with  the 
adoption  of  such  amendment,  and  did  not 
exist  prior  thereto;  and,  therefore,  that  the 
maimer  of  Its  enforcement  must  be  under 
some  law  therein  authorized  to  be  ^acted. 
But  a  general  right  of  Initiative  and  a  limited 
right  of  referendum,  as  to  franchise  ordinan- 
ces, were  expressly  conferred  upon  the  people 
of  the  dty  of  Portland  by  the  charter  of  1903, 
and  the  manner  of  exercising  each  right  was 
clearly  provided  therein.  And  if  such  right 
was  thns  lawfully  granted,  and  has  not  since 
been  amended  or  repealed,  It  must  necessari- 
ly be  effective  to  the  ^tent  of  the  power 
there  granted.  That  It  was  a  lawful  exercise 
of  legislative  power  seems  not  to  be  ques- 
tioned In  this  case,  and  is  supported  by  pre- 
vious adjudications.  Kadderly  v.  City  of 
Portland,  44  Or.  118,  74  Pac  710,  75  Pac. 
222;  In  re  Pf  abler,  150  Cal.  81,  88  Pac  270, 
11  L.  R.  A.  (N.  S.)  1092. 

The  effect  of  the  adoption  of  the  amend- 
ment referred  to  was  not  to  create  for  the 
first  time,  in  the  people  of  the  dty  of  Port- 
land, the  right  of  referendum  of  an  ordi- 
nance of  the  city  council  granting  a  fran- 
chise, but  to  confirm  and  amplify  the  power 
whidi  previously  had  been  lawfully  granted, 
and  to  place  the  right  so  granted  beyond  the 
power  of  the  Legislature  of  the  state  to  re- 
voke it  There  is  nothing  expressed  in  the 
amendment  to  the  Constitution  inconsistent 
with  or  antagonistic  to  the  powers  so  confer- 
red by  the  charter,  or  with  the  means  there- 
in provided  for  carrying  them  into  effect, 
except  that  the  charter  requires  that  the 
petition  for  referendum  shall  be  signed  by  a 
number  of  electors  of  the  city,  eqnal  to  15 
per  cent  of  the  votes  cast  at  the  last  preced- 
ing election,  while  the  amendment  to  the 
Oonstitntlon  declares  that  not  more  than  10 
per  cmt  of  the  l^al  voters  may  be  required 
to  order  the  referendum ;  but  this  conflict  is 
not  material  to,  and,  therefore,  does  not  af- 
fect, the  case  now  in  hand. 

As  to  whether  the  provisions  of  the  char- 
ter, providing  for  the  manner  of  exercising 
the  right  there  conferred,  were  nullified  by 
the  ad<^tlon  of  the  amendment  to  the  Con- 
stitution, or  are  to  be  considered  as  still  In 
force  at  the  time  of  the  adoptltm  of  the  ordi- 
nance in  question,  the  law  appears  to  be 
succinctly  and  correctly  stated  by  the  authors 
of  Bncyc  ([2d  Ed.]  vol.  6,  p.  920),  as  follows: 
"Existing  laws  and  rights  are  disturbed  only 
In  those  cases  and  to  that  extent  that  the 
neWv  Constitution  contains  declarations  in- 
consistent with  particular  statutes  and  par^ 
tlcular  rights.  And  where  legislation  Is  nec- 
essary to  give  effect  to  a  constitutional  pro- 
Tirion,  laws  In  existence  at  the  time  of  its 
adoption  remain  effective  until  I^slatlon 
la  had  to  vatoxce  sudi  provisions.'*  The 


mere  fact  that  the  cwstltntional  amendment 
dedares  that  "the  manner  of  exerdsing  said 
powers  shall  be  by  general  laws'*  Is  not  in- 
dicative of  any  intmt  that  the  provisions  of 
a  spedal  law  of  the  charactra  of  section  108, 
of  the  charter  of  the  dty  of  Portland,  en- 
acted In  1903,  should  not  be  effective  for  the 
purposes  therein  expressed;  nor  does  the 
exertion  contained  in  such  amendment, 
"that  cities  and  towns  may  provide  tor  the 
manner  of  exercising  the  'inltiatlTe  and  refer> 
endum  powers,  as  to  their  municipal  leglshl- 
thm,"  inhibit  the  exercise  of  sndi  power  In 
the  mann»  indicated  In  the  chartn;  or  im- 
pose npon  the  munidpallty  the  altanattve 
of  enacting  .new  legislation  of  the  same 
character,  or  for^  tiie  exercise  of  that 
right. 

Again,  it  is  iii^;ed  that,  the  mtmidpality 
not  having  legislated  vptm  that  matter,  the 
Legislature  of  the  state  was  empowned  by 
said  ammdmoit  to  prescribe  1^  general  law, 
the  manner  of  ocercliing  said  powers  wbldi 
it  did  by  the  act  of  February  2S,  1907, 
wherein  It  Is  reqnlred,  in  snbstanoe,  that  pe- 
titions for  the  referendnm  of  any  ordinance 
or  franchise  must  be  filed  within  80  days 
after  the  passage  tberectf,  and  that  ordinan- 
ces shall  not  take  effect,  or  becmne  opera- 
tive, until  80  days  after  tiie  passage  there- 
of by  the  council  and  approval  by  the  mayor, 
nnless  the  same  shall  be  vetoed,  and  passed 
over  the  veto,  and  in  that  case  they  shall 
not  taiie  effect  and  become  operative  until 
30  days  after  such  final  passage.  This  pro- 
vision of  the  general  law,  In  that  respect,  be- 
ing In  cfmfllct  with  the  provisions  of  the 
charter  heretofore  adverted  to,  which  was 
also  enacted  by  the  Legislature,  it  Is  argued 
that  the  former  impliedly  amended  the  char- 
ter, and  from  this  the  conclusion  Is  reached 
that  the  general  law  must  control.  ,To  this 
contention  the  answer  is  made  by  the  de- 
fendant that  by  an  amendment  of  section  2, 
art  11,  of  the  Constitution,  adopted  in  June, 
1906,  at  the  general  election,  held  at  that 
time,  the  Legislature  was  deprived  of  the 
power  to  amend  any  charter  or  act  of  In- 
corporation for  any  municipality,  city,  or 
town,  and  that  such  right  of  amendment 
was  therein  reserved  to  the  legal  votMS 
thereof.  The  power  of  the  Legislature  thus 
to  amend  the  city  charters  is  seriously  ques- 
tioned by  defendant's  counsel;  but  we  find 
It  unnecessary  to  consider  that  question,  for 
by  the  express  terms  of  the  act  now  involv- 
ed It  is  made  to  apply  only  to  all  matters 
concemlxig  the  operlitlon  of  the  Initiative 
and  referendum  in  the  munldpal  l^islatlon 
of  every  dty  or  town,  which  has  not  made, 
or  does  not  make,  conflicting  provisions.  It 
Is  true  that  the  charter  of  1903  was  not 
enacted  by  the  mnnldpallty  of  the  dty  of 
Portland ;  but  it  appears  that,  before  having 
been  enacted  into  law  by  the  Legislature  of 
the  state,  the  proposed  diarter  was  sniHiilt- 
ted  to  the  approval  of  the  voters  at  a  gen- 
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eral  ^ectkm,  and  vras  ratified  by  a  popular 
vote  of  tbe  legal  YOten  of  the  dty.  More- 
OYVv,  ever  since  the  ameodment  of  section 
2,  art.  11*  of  tbe  Constitution,  granting  to 
tbe  legal  TOters  of  every  city  or  town  the 
power  to  amend  their  municipal  charter,  It 
has  been  within  the  power  of  the  dty  of 
Portland,  if  not  satisfied  with  the  means 
therein  provided  by  section  lOS.  for  the  ex- 
ercise of  the  power  of  referendum  as  to 
franchise  ordinances,  to  alter  Its  terms  to 
their  satisfaction;  but,  not  having  made  any 
change  therein,  it  must  stand  as  the  para- 
mount law  of  that  city,  and  is  controlling  In 
the  matter  now  under  consideration,  the 
same  as  if  It  had  been  enacted  by  tbe  coun- 
cil of  the  city,  or  by  the  direct  vote  of  tbe 
people  thereof.  For  these  reasons  we  hold 
tbnt  the  ordinance  In  question  became  oper- 
ative upon  May  13tfa,  and  when  on  May  14th 
the  defendant  filed  its  nnguallfled  written 
acceptance  of  the  terms  and  condltlcms  there- 
of its  right  to  exercise  the  privileges  grant- 
ed became  vested ;  therefore,  the  petition 
for  referendum,  filed  on  May  26th.  was  not 
within  the  time  prescribed  by  tbe  law  then 
in  force,  and,  for  ttiat  reason,  was  Insuffl- 
dent  to  stay  the  enforcement  of  the  ordi- 
nance, or  prevent  the  defendant  from  ex- 
ercising tbe  right  thweby  granted. 

There  was  no  error  in  sustaining  tbe  de- 
murrer, and  the  decree  of  the  lower  court  is 
ajfflnned. 


DATIS  T.  BRIOHAM  et  nx.  (MOMBOE  ^M- 

BER  C90.,  Intervener). 
<Snpreme  Court  of  Oregtm.   March  IS,  1910.) 

1.  Vbndob  ard  Pubchasm  (1 16*)— OlT«  TO 
.  Skli.— Ofteb  bt  Cobbespohoerce. 

Where  M.  bad  written  to  defendant,  ad- 
vlBing'the  Bale  of  a  tract  of  land  to  a  third 
p^on  for  $1,000,  the  reply,  "I  consider  $1,600 
decidedly  too  emaJI  a  price,  bnt  if  mine  1b  needed 
to  develope  tbe  country,  I  will  let  it  go  for  that 

Erice,  provided  it  la  taken  within  twentv  davs," 
I  not  an  offer  to  sell  to  M.,  but  anthonzes  oim 
to  bring  a  purchaser  at  the  price  and  within  tbe 
time  named. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  17,  20;  Dec  Dig.  S 
la*] 

2.  Vbrdob  Ann  Pubchaseb  ({  16*)— Offeb  to 

SSLLr-AcCEPTANCE. 

Where  an  owner  of  land  on  Augost  25th 
wrote  to  M.,  offering  to  seii  at  a  certain  price 
If  taken  within  20  dajs,  M.'s  telegram  on  Sep- 
tember 3d  to  send  the  deed  In  name  of  plaintiff 
to  a  certain  bank,  according  to  the  letter  of 
Angust  25th,  was  not  an  acceptance  either  for 
M.  or  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |{  17,  20;  Dec.  Dig.  S 
16.*1 

3.  Verdob  and  Pubchaseb  (|  16*>— Offeb  to 

SeLI/— AoCEPTAKCE— AUTHOBITT. 

One  answering  an  offer  to  sell  land  cannot 
be  deemed  to  have  accepted  the  offer  for  another 
where  he  had  no  written  authority,  as  required 
by  B.  ft  C  Comp.  I  707,  aor  even  oral  anthori^. 

[Ed.  Note.— For  otlier  cases,  see  Vendor  and 
PorchaBer,  Dec.  Dig.  {  16.*] 


4.  FBATTD'S,  gTATUTE  OF  (|  lOS*)— SUTFICIENCT 
OF  MEUOBANnUU. 

Though  the  statute  of  frauds  reauirea  the 
munoTaadum  of  agreement  for  the  sale  of  land 
to  be  signed  only  by  the  party  charged  In  an 
action,  yet  there  must  be  a  contract,  and  it  is 
necessary  that  the  other  party  shall  have  ac- 
cepted or  assented  to  the  terms  of  agreement  the 
writing  contaioed. 

{Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  8  103.*] 

5.  Specific  Pebfobuanck  {}  37*)— CoirrBACTB 

Enfobceable — Acceptance  of  Offer, 

To  entitle  a  vendee  of  real  estate  to  main- 
tain specific  performance,  based  on  an  offer  of 
defendant  to  sell,  there  ronat  have  h^n  a  clear 
and  explicit  acceptance  within  a  specified  time. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S  100;  Dec.  Dig.  S  37.*] 

6.  Vendor  aho  Pubchabeb  (S  10*)— Offeb  to 
Sbll-JTihb  of  Acceptance. 

On  an  offer  to  sell  land  for  a  certain  price 
within  a  specified  time,  an  agreement  to  take 
it  is  not  alone  an  acceptance,  but  the  money 
must  have  been  paid  within  the  time  stated. 

[Ed.  Note.— For  other  canes,  see  Vendor  and 
Purchaser,  Dec.  Dig.  %  16.*] 

7.  EscBowB  ft  1*>— Natttbe  and  REQuiarnes— 
Contbact  Between  Pabties. 

Where  an  offer  to  sell  land  at  a  certain 
price  within  a  specified  time  was  not  accepted 
within  the  time,  the  deposit  of  a  deed  by  the 
owner  in  a  bank  with  instructions  to  collect  the 
price  named  did  not  constitute  an  escrow,  since 
the  owner  was  not  under  contract. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  81  1-3,  5;  Dec  Dig.  fi  1.*] 

Appeal  from  Clrenlt  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Action  by  W.  G.  Davis  against  Glen  A. 
Brigham  and  wife.  The  Monroe  Timber 
Company  intervened.  Prom  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

This  is  a  suit  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate.  Plain- 
tiff alleges  that  defendant  Brigham,  who  re- 
sides at  Buckley,  Mich.,  wns  In  Auj^ust,  1006, 
the  owner  of  tbe  S.  ^  of  the  S.  ^  of  section 
10,  township  15  S.,  range  7  W.,  W.  M.,  in 
Linn  (Lane)  county,  Or.,  and  on  that  date 
contracted  and  agreed  In  writing  with  plain- 
tiff, who  resided  at  Seattle,  Wash.,  to  sell 
and  convey  such  land  to  plaintiff  for  $1,000, 
and  at  that  date  plaintiff  agreed  to  buy  it 
at  that  price;  that  thereafter,  on  September 
15,  1906,  defendants,  according  to  the  terms 
of  the  contract,  executed  a  deed  therefor, 
and  delivered  the  same  to  Dexter  Horton  & 
Co.,  bankers  at  Seattle,  for  plaintiff,  to  be 
delivered  upon  the  payment  by  him  of  said 
sum;  and  that  thereafter.  In  October,  1906, 
while  the  deed  was  in  the  possession  of  tbe 
bankers,  plaintiff  offered  and  tendered  the 
sum  of  $l,G0O  and  demanded  the  deed,  which 
was  refused  by  order  of  defendants,  and  the 
deed  was  recalled  by  defendants.  The  an- 
swer denies  tbe  allegations  of  the  complaint, 
except  such  as  are  expressly  admitted,  and 
admits  tbe  execution  of  the  deed,  and  that  it 
was  sent  to  Dexter  Horton  ft  Co.,  and  seta 
forth  several  aflBrmatlTe  defenses,  the  sab- 
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stance  of  which  are:  (1)  That  the  deed,  to- 
gether with  a  draft  on  plaintiff  for  $1,600, 
was  sent  to  Dexter  Horton  &  Co.  at  Seattle, 
Wash.,  with  Instructions  to  collect  the  draft, 
and,  npon  the  payment  thereof,  to  deliver 
the  deed  to  plaintiff,  but  the  payment  was 
not  made  by  plaintiff  and  defendants  re- 
called the  draft  and  deed.  (2)  That  the  exe- 
cution of  the  deed  and  Its  transmission  to 
Dexter  Horton  &  Co.  was  secured  by  fraud 
and  misrepresentation.  (3)  That  the  alleged 
contract  of  sale  was  Told  within  the  statute 
of  frauds.  (4)  That  the  defendants'  offer  to 
sell  the  land  was  withdrawn  before  the  same 
was  accepted  by  plaintiff.  (5)  That  the  al- 
leged contract  of  sale  was  without  cmsldera- 
tion  and  void. 

It  appears  that  one  Mitchell  on  January 
30,  1006,  wrote  to  Brlgham  as  follows:  "I 
have  options  on  about  4,000  acres  of  land  In 
township  15  south,  7  west.  Lane  county,  Ore- 
gon, and  would  like  to  get  your  price  on 
your  land  In  section  10;  *  *  *  I  hare  been 
trying  to  sell  my  claim  for  the  past  four  or 
five  years,  but  could  not  get  anything  for  It 
So  now  I  am  trying  to  get  all  who  own  to 
sell  togettier.  It  Is  the  only  way  laud  can  be 
sold  out  here,  is  to  bnndi  It  up."  On  August 
19;  1906,  Mitchell  again  wrote  to  Brlgham: 
"I  just  returned  from  Lane  county,  Ore.  I 
had  Mr.  Davis,  of  the  Lewis  County  Logging 
and  Lumber  Company,  down  there  looking 
over  the  timber  in  township  15  south,  7  west, 
and  they  will  buy  in  there  if  they  can  get 
thirty  or  more  t^alms  at  about  f 1,000  or  |1,- 
600  per  ctoim.  I  am  vecy  anxious  to  sell 
mine,  as  I  am  very  much  afraid  of  it  being 
burned,  and  as  It  is  so  far  from  transporta- 
tion it  would  be  a  total  loss  in  case  of  g  fire. 
There  Is  a  big  fire  burning  now  in  Linn  coun- 
ty, which  has  already  destroyed  millions  of 
dollars*  worth  of  timber,  and  the  fire  is  still 
burning  and  can't  be  stopped  unless  we 
should  get  heavy  rains.  I  am  going  to  put 
my  dalm  in  at  flOOO.  and  they  can  get  about 
fifteen  others  tbat  they  have  communicated 
with  at  from  $1200  to  $1600.  You  see  they 
don't  want  to  buy  unless  they  can  get  enough 
to  make  it  pay  to  put  a  railroad  into  to  get 
it  out.  Hoping  to  hear  from  you,"  etc.  On 
August  2lBt,  plaintiff,  for  his  company,  wrote 
to  Brigbam:  "We  hare  been  investigating 
timber  land  In  Lane  county,  Or^n,  in  town- 
ship 15  south,  7  west  I  find  the  Hmber 
very  ftilr,  but,  as  you  undoubtedly  know,  it 
Is  quite  a  ways  from  tnuiBportation,  and 
therefore  it  Is  not  as  Inviting  as  if  it  were 
closer  by.  Would  say  that  if  we  can  get 
thirty  claims  or  more  we  will  buy,  and  if 
your  claim  is  for  sale,  wish  you  would  kind- 
ly advise  by  return  mail,  and,  if  price  is  sat- 
isfactory, will  advise  you  what  bank  to  send 
your  deed  to.  On  account  of  the  fire  risk 
and  the  distance  from  transportation,  the 
price  must  necessarily  be  somewhat  low." 
On  Au^t  25th  Brlgham  wrote  to  Mitchell 
as  follows:   "Yonra  of  19th  relative  to  my 


quarter  section  near  yours,  I  consider  $1600 
decidedly  too  small  a  price,  but  if  mine  Is 
needed  to  develope  the  country,  I  will  let  it 
go  for  that  price,  provided  it  Is  taken  within 
twenty  days."  And  on  September  13th  Mitch- 
ell wired  Brlgham:  "Send  deed  In  name  of 
W.  O.  Davis  to  Dexter  Horton  St  Co.,  Bankers, 
Seattle,  Wash.,  per  your  letter  August  25th.** 
On  -September  10th  Davis,  for  his  company, 
wrote  to  Brigbam:  "Mr.  P.  H.  MitcheU  ad- 
vises that  you  will  sell  your  claim  in  town- 
ship 15,  L  5-7,  Lane  county,  Oregon,  for 
$160a  Mr.  Mitchell  has  been  in  the  woods 
and  just  returned  Saturday,  therefore  we 
did  not  get  this.  Information  sooner,  and 
would  say  that  we  have  sent  Mr.  Mitchell  in 
to  cruise  the  timber,  and  think  we  can  give 
yon  a  decided  answer  In  fifteen  or  twenty 
days.  We  Inclose  yon  an  option  blank,  which 
we  would  like  to  have  you  make  out  and 
give  us  the  option  to  purchase  finr  tiilrty 
days.  As  explained  In  our  previous  lettn, 
we  did  not  want  to  buy  unless  we  could  get 
enough  to  make  an  object  and  I  think  we 
will  have  no  trouble  In  getting  at  least  thir- 
ty claims  right  away.  The  owners  are  scat- 
tered all  over  the  country,  and  It  takes  a 
long  time  to  get  a  reply.  Trusting  to  hear 
from  you  at  your  earliest  convenience  I  re- 
main." On  S^temher  17th  Brigbam  wrote 
Mitchell:  "Deed  will  be  sent  to-raorrow 
through  the  Traverse  City  State  Bank  from 
Traverse  City,  Mich.  Have  ordered  abstract 
also  sent  to  your  bank."  And  on  September 
18th  Garland,  cashier  of  the  Traverse  City 
State  Bank,  wrote  to  Dexter  Horton  &  Co., 
according  to  directions  from  Brlgham:  "Here- 
with I  hand  you  waxnmty  deed,  O.  A.  Brlip- 
ham  and  wife  to  W.  O.  Davis,  with  draft  at- 
tached for  $1,000,  which  you  will  deliver 
only  on  payment  of  draft  $1,000,  and  colle<s 
tlon  charges,  as  Mr.  Brlgham  says  he  myst 
have  the  full  amount  of  the  draft  Would 
also  state  that  Mr.  Brigbam  has  ordered  on 
the  abstract  direct  to  yon  people.*'  The  draft 
and  deed  accompanied  this  letter.  There 
was  some  other  correspondence  between  the 
two  banks  as  to  the  sufficiency  of  the  deed 
sent  to  Dexter  Horton  &  Ga  on  September 
18th.  On  October  8th,  the  draft  not  having 
been  paid.  Garland  wired  Dexter  Horton  & 
Co.,  by  direction  of  Brtgham,  as  follows: 
"Return  collection  sent  September  18,  Davis 
draft  and  deed.*'  Subsequent  correspondence 
Indicates  that  thereafter,  on  October  12th 
Davis  was  ready  vrith  the  money  to  take  np 
the  deed,  but  it  was  refused  by  Brlgham. 
Brlgham  at  no  time  wrote  to  or  recognised 
Davis  or  dealt  with  him,  except  that  he  s^t 
the  deed,  in  which  he  was  named  as  grantee, 
and  the  draft  npon  him  for  the  price  of  the 
land  to  Dexter  Horton  &  Go.  The  trial  comt 
made  findings  of  fact  In  favor  of  defendant 
and  rendered  a  decree  accordingly.  (We  find 
this  correspondence  set  out  in  full  in  the 
findings  made  by  the  trial  court  contained  In 
the  abstract,  whldli  eonnael  for  the  req)ec- 
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Ure  parties  at  the  argument  recognised  as 
correct,  bat  part  of  these  exhibits  and  evi- 
dence seems  to  be  mlaaing.  The  brief  refers 
to  tbe  '^Seattle  depositions,*'  but  we  find  none 
In  tbe  record,  although  the  county  clerk  cer- 
tifies that  the  book  of  testimony  depositions 
and  exhibits  contains  the  whole  thereof.) 
Plaintiff  appeals. 

G.  W.  Stapleton  and  J.  M.  Williams,  for 
appellant   M.  O.  Munly,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
abeve).   The  first  question  for  consideration 
is:  Was  there  a  contract  between  defendant 
Brlgham  and  plaintiff  for  tbe  sale  of  the  land? 
We  tblnk  not.   Defendants'  offer  of  August 
25th  to  sell  was  not  an  offer  to  Mitchell  as 
he  was  not  seeking  to  purchase,  but  It  au- 
thorized Mitchell  to  bring  him  a  purchaser  at 
the  price  named  within  the  20  days.  Mlt- 
dadl's  telegram  of  the  13th  was  not  an  ac- 
ceptance either  for  himself  or  for  Davis.  It 
was  not  mutual.   Sprague  v.  Scl^otte,  48  Or. 
609,  87  Pac.  1040.   Brlgham  could  have  had 
no  remedy  there<m.   It  was  simply  an  effort 
ot  Mitchell  to  bring  Brlgham  and  Davis  to- 
gether, but  at  no  time  were  they  brought  to- 
gether upon  terms  of  sale.  Davis  by  his  let- 
ter of  the  10th  of  September  sought  to  secure 
an  option  to  purchase  tbe  land,  but  made  no 
^ort  to  accept  the  terms  contained  In  Brig- 
ham's  letter  of  Augnst  25tb,  and  Brlgham  did 
not  at  any  time  recognize  Davis  as  tbe  party 
with  whom  he  was  dealing.   Neither  can  Mit- 
chell be  deemed  to  have  accepted  the  offer 
for  Davis,  88  his  authority  to  do  so  must 
have  been  In  writing,  as  provided  by  section 
797,  B.  &  C.  Oomp.,  but  even  oral  authority 
to  act  for  him  Is  not  shown.   Although  by 
the  statute  of  frauds  the  memorandum  of  the 
agreement  need  only  be  signed  by  the  party 
charged  (which  refers  not  to  the  party  charg- 
ed with  tbe  contract,  but  tbe  party  charged 
in  tbe  action;  that  is,  the  defendant),  yet  there 
must  be  a  contract    To  make  It  obligatory. 
It  is  Deceesary  that  the  other  party  shall 
have  accepted  or  assented  to  the  terms  of  the 
agreement  the  writing  contains.   Case  T.  M. 
Co.  T.  Smith,  16  Or.  381,  18  Pac.  641.  See 
note  to  UUsperger  v.  Meyer,  217  111.  262,  75 
N.  B-  482,  2  L.  B.  A.  (N.  S.)  221,  In  3  Am. 
A  Eng.  Ann.  Cas.  1036.   In  this  case  If  there 
was  a  contract  It  was  In  writing  signed  by 
both  parties,  but  It  does  not  amount  to  a  con- 
tract.  There  was  no  acceptance  upon  which 
Brigbam  bad  any  remedy.    To  entitle  tbe 
vendee  of  real  estate  to  maintain  a  suit  for 
specific  performance  based  upon  an  offer  by 
defendant  to  sell,  there  must  have  been  a 
clear  and  explicit  acceptance  of  the  offer 
wittaln  the  spectfled  time.   Phelps  v.  Good,  15 
Idaho,  76,  96  Pac.  216;  Boblnson  v.  Weller, 
81  Ga.  704,  8  &  G.  447.   And  the  acceptance 
mast  be  of  tbe  terms  of  the  offer.   The  tele- 
gram by  Mitchell  to  defendant  to  "send  deed 
in  name  of  Davis  to  Seattle,  Wash.,  per  your 
letter  Aagnst  2Sth/'  la  not  a  compliance  with 


defendants*  offer  to  "let  It  go  for  that  price 
provided  It  Is  taken  within  20  days."  The 
telegram  Is  not  even  an  agreement  that  Mit- 
chell or  Davis  will  take  the  propo'ty,  nor  is 
an  agreement  to  take  it  sufflciwt  The  mon- 
ey must  have  been  paid  to  defendant  within 
the  20  days  at  Buckley,  Mich.  In  Foss  v. 
Ater,  49  Wash.  446,  95  Pac.  1017,  It  is  held 
that  "offer  accepted"  without  a  t^der  of  the 
money  would  not  convert  the  offer  Into  a 
binding  contract  of  sale.  Sawyer  v.  Brossart, 
67  Iowa,  678,  25  N.  W.  876,  56  Am.  Rep.  371; 
Kelsey  v,  Crowther,  162  U.  S.  404,  16  Sup. 
Ct.  808,  40  L.  Ed.  1017;  Sands  v.  Crosby,  74 
Mich.  313,  41  N.  W.  899;  Bobhison  v.  Weller, 
81  Ga.  704,  8  8.  E.  447.  But  the  telegram 
does  not  purport  to  be  an  acceptance  by  any 
one.  Nothing  that  took  place  after  Septem- 
ber 13th  In  any  way  related  to  the  offer  of 
Brlgham  of  August  2Sth,  and,  when  Brlgham 
sent  the  deed  and  draft  to  E>exter  Horton  & 
Co.,  he  was  not  under  contract  with  any  one 
to  do  so,  and  it  was  subject  to  his  recall  at 
any  time. 

The  deposit  of  the  deed  with  Dexter  Hor- 
ton &  Co.  was  not  an  escrow  In  the  sense 
that  plaintiff  had  any  Interest  therein.  It 
was  not  a  deposit  upon  a  contract  with  him 
that  it  should  be  deposited  nor  had  he  a  right 
to  demand  that  It  remain  In  escrow  for  bis 
benefit  or  for  any  period  of  time.  There  was 
no  contract  or  agreement  between  them  at 
any  time.  An  escrow  is  defined  In  16  Cyc. 
662 :  "In  the  great  majority  of  cases,  the  In- 
strummt  depcHtlted,  together  with  the  stipu- 
lation as  to  the  condltitm  or  the  event  upon 
performance  or  happening  of  which  the  In- 
strument Is  to  take  effect,  constitutes  a  con- 
tract Indeed,  by  the  general  rule,  there 
must  be  a  valid  existing  agreement  between 
the  parties,  containing  all  the  elements  of  a 
contract."  "As  a  general  rale,  tbe  condition 
must  be  part  of  a  contract  between  the  par- 
ties." Page  564.  11  A.  &  E.  R  p.  33.1,  con- 
tains a  clear  and  comprehensive  statement  of 
the  character  of  contract  that  Is  esrentlal  to 
constitute  an  escrow:  "In  order  that  an  in- 
strumrat  may  operate  as  an  escrow,  not  only 
must  there  be  snffldent  parties,  a  proper  sub- 
Ject-ulatter,  and  a  consideration,  but  the  par- 
ties must  have  actually  contracted.  When 
tbe  instrument  purports  to  be  a  conveyance  of 
land,  for  Instance,  the  grantor  must  have 
sold,  and  the  grantee  must  have  purchased, 
the  land.  A  proposal  to  sell  or  a  proposal  to 
buy,  though  stated  In  writing,  will  not  be 
sufficient  The  minds  of  tbe  parties  must 
have  met,  the  terms  must  have  been  agreed 
upon,  and  both  must  have  assented  to  the  in- 
strument as  a  conveyance  of  the  land,  which 
the  grantor  would  then  have  delivered  and 
the  grantee  received,  except  for  the  agree- 
ment then  made  that  it  be  delivered  to  a 
third  person,  to  be  kept  until  some  specified 
condition  be  performed,  and  thereupon  be  de- 
livered to  the  grantee  by  such  third  person." 
MUler  v.  Sears,  91  Cal.  2S2,  27  Pac.  589,  25 
.^m.  St  "Reg.  176;  Fitch  v.  Bunch,  80  CaL 
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208;  Stanton  et  aL  t.  MUIer  et  al..  6S  N.  T. 
102;  Campbell  t.  Thomas,  4Si  Wis.  437,  21 
Am.  427;  Patterson  and  Otbera  t.  Un- 
derwood, 29  Ind.  607;  Wler  t.  Batdorf,  24 
Neb.  88,  88  N.  W.  22. 

Xhererore  tbe  rranlttance  of  the  deed  In 
favor  of  Davis  and  tbe  draft  apon  blm  to 
Dext«r  Horton  ft  Co.  at  Seattle,  on  Septcan* 
ber  19th,  was  not  an  escrow,  and  wari  subject 
to  his  recall  at  any  time  bofore  It  was  d^T- 
ered,  and  It  was  recalled  on  October  8th. 

Tbe  decree  of  tbe  lower  court  Is  affirmed. 


DONOHOB  V.  PORTLAND  RY.  CO. 
(Supreme  Court  of  Oregon.    April  5,  1910.) 

1.  Appui.  and  Ebbob  (1  1078*)— AssionuENT 

or  ERBOBS— ABANDOnUBNT. 

Assignments  of  error  not  argued  in  the 
brief  will  be  considered  abandoned  or  waived. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |8  4256-42Q1;  Dec.  Dig.  I 
1078.*] 

2.  STIKET  BaILBOADB  a  117*)  —  COI.IJBION 
WTTH  VbHICLI  — ACTIOKS  — SuFFICIBNCT  OF 

Evidence. 

In  an  action  for  injuries  from  a  colliidon 
between  a  street  car  and  plaintiff's  vehicle,  evi- 
dence as  to  the  negligent  operation  of  the  car 
hM  sufficient  to  go  to  the  juiy. 

[EkL  Note.— For  other  cases,  see  Street  Ball- 
loads,  Dec.  Dig.  {  117-*] 

5.  Stbeet  Bailboads  (I  117*)— Opbbation— 

NeOLIOEHOK  — -  TlOLAHOH  Of  BPEED  OBDI- 
RAKCE. 

The  purpose  of  an  ordinance  lidUting  the 
q>eed  of  a  street  car  Is  to  protect  the  public, 
which  ma;  assume  that  it  will  be  observed,  and 
the  moving  of  a  car  at  a  greater  speed  than 
that  permitted  hy  tbe  ordinance  is  evidence  of 
negligence  sufficient  to  go  to  the  juir  in  an  ac- 
tion ror  Injuries  from  a  collision  with  the  £ar. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
n»d«,  Dec.  Dig.  |  117.*] 

4.  Stbeet  Railboads  (I  tOS*)— Injubt  to  Peb- 
soNs  on  Stbebt— Contbibutobt  Nboxj- 
OENCB— Effect. 

To  recover  for  neglieeoce  caused  by  colli- 
aivn  with  a  street  car  negligently  runaing  at  a 
speed  prohibited  by  ordinance,  ttie  injured  per- 
son must  not  have  been  guilty  of  negligence  prox- 
imateiy  contributing  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  IS  194-208 ;  Dec.  Dig.  i  102.*] 

G;  Stbbet  Railboadb  (S  96*)— Gbossivo  Acci- 
dents—Duti  TO  Look  and  Listen. 

It  Is  presumptively  negligent  for  a  pedes- 
trian to  attempt  to  cross  a  railway  track  with- 
out looking  and  listening  when  if  he  bad  looked 
and  listened  he  would  nave  discovered  the  ap- 

E roach  of  a  car  in  time  to  have  avoided  injury, 
at  he  is  not  required  to  look  or  listen  at  any 
particular  place  or  given  distance  from  the 
croasing,  but  only  to  do  so  at  tbe  time  and 
place  necessary  in  the  exercise  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  f{  204-209;  Dec.  Dig.  i  98.*] 

6.  Stbeet  Railboads  (S  117*)— Injubt  to  Pe- 
DESraiAif  —  Contbibutobt  Negugbncb  — 
Question  fob  Jubt. 

The  question  whether  a  pedestrian  Injured 
by  a  street  car  exercised  ordluary  care  In  look- 
ing for  the  car  before  attempting  to  cross  the 
track  is  usually  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  2S9-2&7 ;  Dec.  Dig.  1  117.*] 


7.  Stbeet  Railboads  (§  85*)— Ofebation- 
Cabe  Requibbd. 

Street  railroad  cars  and  the  general  pul>- 
lic  have  an  equal  right  to  tbe  reasonable  use  of 
the  public  hl^waya,  but  there  Is  a  resulting  mu- 
tual obligation  resting  upon  each  to  exercisff 
such  right  with  reasonable  care  so  as  not  to  re- 
flect Injury  upon  another,  and  a  street  car  com- 
pany cannot,  by  running  its  cars  at  an  unusual 
and  unlawful  speed  at  crossinga,  mala  its  lim- 
ited right  a  preferred  right  of  way,  nor  can  the 
driver  of  a  vehicle  escape  responsibility  for  in- 
juries resulting  from  his  careless  driving  or 
lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  ff  193-190 ;  Dec  Dig.  |  S5.*] 

8.  Stbeet  Railboads  (f  90*)  —  Oferation^ — 

APPBO ACHING  CBOSSINOS, 

Operators  of  street  cars  must  have  the  cars 
under  such  control  ot  crossings  so  as  to  j'icid  to 
the  driver  of  a  vehicle  the  right  to  the  use  of  a 
crossing  acquired  hy  him  by  reaching  tbe  cross- 
ing while  the  car  is  at  such  distance  therefrom 
that  it  can  be  stopped  In  time  to  allow  him 
to  pass  in  safety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  190-192;  Dec.  Dig.  1  90.*] 

9.  Street  Railboads  (|  117*)— CBOSsma  Ac- 
cident—Neo  licence. 

When  plaintiff's  team  reached  the  curb  of  a 
street  on  which  there  was  a  street  railway,  tbe 
rear  of  the  wagon  was  about  35  feet  dii>tant 
from  the  center  of  the  nearer  track,  and  the 
team  was  traveling  about  six  miles  an  hour.  An 
approaching  car  on  that  track  was  then  about 
240  feet  distant,  and  neither  plaintiff  nor  tbe 
person  with  him  observed  that  it  was  moving  at 
an  unusual  speed.  Held,  that  it  could  not  be 
said  as  matter  of  law  that  the  car  was  so  close 
that  reasonable  men  would  say  that  plaintiff  at- 
tempting to  cross  the  track  was  not  acting  as  a 
reasonably  prudent  man  should  act  under  the 
circumstances ;  and  hence  plaintiff  was  not  neg- 
ligent as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  $|  239-E>7;  Dec.  Dig.  S 

10.  Stbebt  Railboads  (J  118*)— Cbossinq  Ac- 
cident-Action a — Indefinite  Cuabge. 

In  an  injury  action  by  a  driver  struck  by  a 
street  car  at  a  crossing,  a  charge  that  it  was 
not  enough  for  a  driver  to  look  and  listen  for  a 
car  when  he  is  some  distance  from  the  track 
without  making  any  further  effort  to  do  so.  and 
if  a  driver  simply  looked  for  a  car  when  he  is 
at  a  coDsiderable  distance  from  the  track,  and 
then  drove  onto  the  track  without  taking  fui^ 
ther  precaution,  he  was  not  in  the  exercise  of 
ordinatT  care,  was  too  uncertain  and  indefinite 
as  to  the  facts  assomed  upon  which  to  base  a 
definition  of  ordinary  care  and  erroneously  con- 
fined the  definition  of  such  term  to  the  determi- 
nation of  a  single  fact,  instead  of  all  surround- 
ing circumstances. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  M  258-260 ;  Dec  Dig.  8  118.*] 

11.  Street  Railboads  (8  102*)— Cbossino  Ac- 
cident—Negliqence—Pboximate  Cause. 

Though  a  driver  of  a  vehicle  approaching  a 
street  car  crossing  negligently  failed  to  look  a 
second  time,  after  ne  entered  uie  street  on  which 
the  trndi  was  and  drove  apon  the  track,  yet  if, 
when  the  motorman  In  the  approaching  car  saw 
or  should  have  seen  the  wagon  going  upon  the 
tradi  ahead  of  the  car,  be  had  sufficient  time 
and  space  within  whloi  to  stop  tbe  car  and 
prevent  the  coIlIsi<m.  and  failed  to  do  bo,  his 
negligence  would  be  tbe  sole  proximate  cause  of 
the  injury,  and  the  driver's  act  charged  to  b« 
negligence  would  not  be  contributory  thereto. 

lEd.  Note.— For  other  cases,  see  Street  RaU- 
roads,  Cent.  Dig.  H  186-206 ;  Dec.  Dig.  f  10S.*1 
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12.  Tsijx  a  260*)— BEruBAi.  or  Bkqux8t»- 
Requkstb  Eubuced  in  GBirmAi.  Chaboi 

Given. 

It  is  Dot  error  to  refuse  a  request  snbstao- 
tlall;  covered  by  the  general  charse. 

[Ed.  Note.— For  other  cases,  see  Trial,  OenL 
Vis.  H  651-6S&:  Dec.  Dig.  {  260.*] 

Appeal  from  Circalt  Court,  Hnltnomah 
Conntr;  John  B.  Cleland,  Judge. 

Action  by  M.  M.  Donohoe  against  the  Port* 
land  Railway  Company.  Jadgment  for  plain* 
tut,  and  defoidaiit  appeals.  Affirmed. 

This  Is  an  acUon  to  recover  damages  for 
personal  Injuries  sustained  by  plaintiff  on 
February  7, 1008,  resnltlng  from  being  thrown 
violently  from  the  seat  of  an  Ice  wagon, 
drawn  by  two  horses,  caused  by  defendantV 
electric  street  railway  car  colliding  wltb  the 
wagon  as  It  was  crossing  the  track  at  the  In- 
terpectlon  of  Seventh  and  Bumslde  streets, 
in  the  city  of  PortUind.  The  spedflc  acts  of 
Diligence  diarged  in  the  complaint  are :  That 
the  car  was  being  operated  at  a  rate  of  speed 
prohibited  by  the  law  of  the  city  of  Portland, 
to  wit,  in  excess  of  12  miles  an  hour;  that 
drfendant  operated  the  car  at  an  nnreason- 
able  and  unsafe  speed  In  respect  to  l^e  char- 
acter of  the  place  where  the  accident  occur- 
red; that  the  motorman  in  charge  of  the  car, 
after  he  saw,  or  should  have  seen,  the  wagon 
crossing  the  track, In  front  of  the  car,  negll- 
seutly  failed  to  stop,  or  to  attempt  to  stop, 
the  car,  there  being  ample  time  and  space 
In  which  to  do  so,  and  thus  prevent  the  col- 
lision. The  answer  contains  a  general  denial 
of  the  complaint  and  affirmatively  pleads 
contributory  negligence  by  the  plaintiff  as 
the  proximate  cause  of  the  injury  complained 
of.  In  that  be  failed  to  look  or  listen  for  a 
car,  or  exercise  any  precautions  for  his  own 
safety  as  he  approached  the  track,  and  that, 
although  the  car  was  In  plain  view,  and  the 
plaintiff  reasonably  sbonld  have  seen  It  in 
time  to  notify  one  Ilarrlgnn,  the  driver,  of 
the  approiich  of  the  car,  and  could  thereby 
have  avoided  the  accident,  he  nevertheless 
permitted  Harrlgan  to  drive  the  team  at  a 
bigli  rate  of  speed  upon  the  track  Immedlate- 
]j  In  front  of  the  car.  The  new  matter  of 
the  answer  was  put  at  iRsue  by  the  reply.  At 
tbe  conclusion  of  plalntifTs  case  there  was  a 
motion  by  the  defendant  for  a  judgment  of 
nonsuit,  which  was  denied,  and  the  cause  was 
nibmitted  to  ttie  Jury,  which  rendered  a  ver- 
dict for  plaintiff.  From  the  Judgment  enter- 
ed tbereon,  defendant  has  appealed. 

S.  C.  Spencer  (Wilbur  A  Spencer,  on  the 
brief),  for  appellant.  Dan  J.  Malarkey  (0am- 
mans  A  Malarkey  and  G.  B.  Seabrook,  on  the 
brief),  for  respondent. 

Sr^ATER,  J.  (after  stating  the  facts  as 
above).  Numerous  assignments  of  error  have 
been  set  forth  In  appellant's  printed  abstract 
of  tbe  record,  but  In  its  brief  counsel  have 
referred  to  but  three  or  four  of  them.  Hence 


we  shall  cousider  as  abandoned  and  waived 
all  asitignm^ts  of  error  upon  which  no  argu> 
ment  has  been  presented  In  the  brief. 

The  first  matter  vpon  which  error  Is  pred- 
icated Is  the  denial  of  the  motion  for  a  non* 
suit,  which  was  urged  upon  two  grounds:  (1) 
That  no  negligence  of  tbe  defendant  was 
shown;  and  (2)  that  it  was  shown  that  plain- 
tiff was  guilty  of  contributory  negligence, 
which  was  the  proximate  cause  of  the  injury. 

Plaintiff's  evidmce  tends  to  show  that  de- 
fendant Is  the  owner  of,  and  operates,  an 
electric  street  railway  system  in  tbe  city  of 
Portland,  under  a  franchise  forbidding  the 
propnlslon  of  tbe  cars  at  a  greater  speed  than 
twelve  miles  an  hour;  that,  under  this  fran- 
chise, plaintiff  operates  such  cars  upon  a 
double  track  along  Bumslde  street,  which  ex* 
tends  easterly  and  westerly.  Of  these  the 
north  track  is  used  by  cars  going  west,  and 
the  south  trac^c  by  cars  going  east  Seventh 
street  extrads  north  and  south,  IntersectlnK 
Bumslde  street  at  right  angles,  and  Is  paved 
with  rough  stone,  or  Belgian  blocks;  while 
Bumslde  street,  to  the  Intersection  with  Sev- 
enth street,  is  covered  wltb  a  smooth -surface 
povement.  About  3  o'clock  In  the  afternoon 
of  Febraary  7,  1008,  plaintiff,  by  the  invita- 
tion of  Harrlgau,  was  riding  upon  the  seat 
of  tbe  Ice  wagon.  Harrlgan  was  driving 
south,  along  the  west  side  of  Seventh  street 
about  four  feet  from  tbe  curb,  and,  when  the 
team  approached  tbe  Intersection  of  that 
street  with  Burnside  street,  it  was  traveling 
at  alMut  the  rate  of  six  miles  an  hour.  Tlie 
wagon  contained  no  load,  was  heavy,  and 
made  considerable  noise  on  the  rougb  pave- 
ment. It  was  covered,  the  cover  extending  as 
a  canopy  over  the  seat,  but  not  extending 
down  the  sides  opposite  tbe  seat,  so  as  to  ob- 
struct the  view  of  tbe  driver.  As  the  heads 
of  tbe  horses  came  about  even  with  tbe  curb 
of  the  sidewalk,  on  tbe  north  aide  of  Burn- 
side  street  both  plaintiff  and  Harrlgan  look- 
ed easterly  down  Burnside  street,  and  saw, 
about  tbe  middle  of  tbe  block,  between  Sixth 
and  Seventh  streets,  tbe  defendant's  car,  ap- 
parently coming  wmt  on  tbe  north  track;  but 
the  evldrace  Indicates  that  they  did  not  no- 
tice it  was  coming  at  an  unusual  speed,  as 
they  were  looking  In  an  almost  direct  line 
with  the  approach  of  the  car.  Burnside 
street  and  Seventh  street  north  of  the  Inter- 
section thereof  at  this  point  are  70  feet  In 
width,  of  which  space  12  feet  on  each  side  Is 
occupied  with  the  sidewalk,  leaving  30  feet 
of  street  for  the  use  of  vehicles.  But  south 
of  the  intersection  Seventh  street  widens,  the 
west  line  thereof  receding  26  feet,  leaving 
the  southwest  comer  of  the  street  Intersec- 
tion that  much  further  west  than  the  north- 
west comer.  Harrlgan,  twllevlng  that  he  bad 
ample  time  to  safely  cross  tbe  track  before 
the  cas  reached  the  crossing,  did  not  check 
the  speed  of  the  team,  but  allowed  It  to  con- 
tinue in  a  direct  line  across  the  track  at  a 
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speed  u  before  stated  of  about  aiz  miles  an 
bour.  As  the  rear  wtaeel  of  tbe  wagon  reacli- 
ed  the  middle  of  the  north  ttaxik,  the  defend- 
ant's car  strudE  the  1^  rear  wheel  of  the 
wagon,  evidently  with  a  very  considerable 
force,  lifthig  It  somewhat  Into  the  air,  and, 
throwing  the  beck  part  thereof  aromid,  mov- 
ed It  abont  SO  feet  westerly  and  lOfeetaonth- 
early,  so  that  the  opposite  rear  wheed,  after 
the  accident,  was  resting  upon  tbe  carb  at 
the  Bontiiwest  com^  of  Uie  street  intnaec- 
tlon,  at  which  time  the  borses  and  wagon 
tbea  occupied  an  easterly  and  westerly  posi- 
tion, whereas,  before  the  accident,  they  were 
In  a  norOm'ly  and  southerly  position.  Plain- 
tiff was  thrown  violwitly  from  the  seat  of 
the  wagon  to  the  parement,  striking  upon  his 
head  and  face,  receirlng  serere  laceration  of 
the  scalp  and  face  and  a  concussion  of  the 
brain,  which  rendered  him  imconadous  fw 
many  hours. 

A  number  of  witnesses,  most  of  whom,  be- 
cause of  previous  experience  as  brakemen  or 
motormen  upon  railway  cars,  appeared  to  be 
well  qualified  to  Judge  of  the  speed  at  which 
the  car  was  trareling,  testified  that,  as  the 
car  approached  tlie  crossing  and  the  place  of 
collision,  It  was  traveling  in  excess  of  12  miles 
an  hour,  their  opinions,  of  course,  dlfftflng 
and  varying  from  something  above  that  rate 
to  as  much  as  17  miles  an  hour,  and  that 
there  was  no  perceptible  checking  of  the  ^ed 
of  the  car  prior  to  the  accident  One  of  such 
witnesses  testified  that  he  was  observing  the 
motorman  Just  previous  to  the  collision,  and 
percelTed  no  diecking  of  the  car's  speed,  nor 
did  he  see  the  motorman  reverse  the  cur- 
rent, although  he  said  that  might  have  been 
done  without  his  being  able  to  observe  it,  nor 
did  the  motorman  apply  the  brakes.  The  evi- 
dence also  tends  to  show  that  the  car  In  ques- 
tion is  approximately  80  feet  in  length,  and 
contained  at  that  time  abont  six  passengers; 
that  It  was  provided  with  a  ratchet  or  hand 
power  brake,  and  an  electric  controller  for 
reversing  the  current,  as  well  as  a  device  for 
sanding  the  rails;  that  with  such  equipment, 
used  with  reasonable  proficiency  upon  a  dry 
day,  the  car,  when  going  at  16  miles  an  hour, 
should  be  brought  to  a  stop  within  30  to  35 
feet;  that  in  asnal  service  it  is  considered  an 
easy  matter  by  motormen  to  stop  a  car  upon 
an  ordinary  street  within  40  or  50  feet  with 
the  ratchet  brake  alone;  that,  when  a  stop 
is  to  be  made  at  a  further  crossing  of  a 
street  intersection,  tbe  front  of  the  car  is  al- 
lowed to  proceed  across  the  first  crossing  be- 
fore the  brake  is  applied  to  bring  the  rear  of 
tbe  car  to  a  stop  at  tbe  next  crossing,  and 
such  is  considered  to  be  easy  of  acc<»npllsh- 
raent.  The  place  of  tbe  accident  in  question 
has  little  or  no  grade;  if  any,  a  dight  up- 
grade In  the  direction  the  car  was  moving. 
The  day  was  perfectly  dry;  there  having  been 
no  rain.  Now.  the  plaintiff's  case  shows  that 
when  the  car  bad  come  to  a  stop^  after  the 
collision  had  taken  place,  the  rear  of  the 
car  was  about  even  with  the  property  line  on 


the  west  Mde  of  Seventh  street,  north  ot  the 
trade  This  would  place  the  head  of  the  car 
not  less  than  30  to  56  feet  from  Oie  ptOnt  of 
contact  One  witness,  however,  says  that  tbe 
ear  moved  abont  40  feet  aftw  colliding  with 
the  wagon.  Tbe  plain  Infarenoes  dedndble 
therefrom  are^  not  only  that  the  car  was  mov- 
ing at  an  tmnsnally  high  rate  of  speed,  but 
also  that,  whatever  might  have  bem  the  rate 
of  speed  of  the  car  within  Uie  range  of  the 
estimate  of  the  various  witnesses,  tiie  brakes 
were  not  applied  by  the  motorman  until  al- 
most at  the  instant  of  the  collMon,  whldi  In 
our  opinion  of  itself  estabUAes  a  prima  facie 
case  of  n^Igfflice  In  the  operation  of  the  car 
sufficient  to  take  the  case  to  the  jury.  Am 
corroborative  of  this  fact  the  evidence  shows 
by  the  testimony  of  the  conductor  of  the  car 
that  the  motorman  was  a  new  man  upon  that 
route,  that  being  his  first  day  of  services  He 
was  what  is  termed  an  "extra  man,**  and  his 
experience  in  the  management  of  electric 
street  cars  was  evidently  very  limited. 

The  purpose  of  the  ordinance  limiting  tlie 
speed  of  a  street  car  Is  for  the  protection  of 
the  public,  which  has  a  right  to  act  on  the  as- 
sumption that  Its  requirements  will  be  ob- 
served, and  therefore  the  moving  of  the  car 
at  a  greater  qieed  than  that  permitted  by  tlie 
law  Is  evidence  of  ne^lgence  sufficient  to  be 
submitted  to  a  Jury.  Beck  v.  Vancouver  Ry. 
Co..  25  Or.  32,  34  Fac.  768.  But  It  must  ap- 
pear tbat,  although  the  defendant  was  negli- 
gent the  Injury  was  caused  by  tbe  unlawful 
speed,  without  the  contributory  n^llgence  of 
the  person  complaining,  which  was  tbe  prox- 
imate cause  of  the  injury.  Kuiiz  v,  O.  B.  ft 
N.  Co.,  51  Or.  191,  93  Pac.  141,  04  Fac.  50t 
It  Is  upon  this  latter  phase  of  the  question 
that  defendant  has  chl^y  relied  to  sustain 
Its  motion  for  a  nonsuit,  and  it  Is  urged  that 
although  the  evidence  shows  that  both  plain- 
tiff and  Harrlgan  looked,  as  they  aiH>roached 
the  crosslug,  and  saw  the  car  coming,  yet  it 
was  but  a  passing  or  fleeting  glance,  and  made 
at  such  a  distance  from  the  track  that  plain- 
tiff was  not  Justified  In  relying  upon  any  Im- 
preflslons  received  at  that  time  as  to  the  dis- 
tance of  the  car,  or  the  speed  at  which  it  was 
coming,  but  that  tbe  duty  was  upon  him  to 
continue  to  look  until  he  was  safely  across. 
Most  of  the  cases  cited  in  support  of  this  con- 
tention are  from  the  state  of  Pennsylvania, 
where  It  has  been  held  that  the  duty  to  look 
is  not  performed  by  looking  when  first  enter- 
ing on  the  street  intersection,  but  that  such 
duty  continues  until  the  trade  is  reached,  and 
that  the  party  must  look  the  instant  before 
he  enters  upon  the  track  (Burke  t.  Union 
Traction  Co.,  198  Pa.  487,  48  Atl.  470;  Pleper 
V.  Union  Traction  Co.,  202  Pa.  100,  51  AtJ. 
730;  Ehrisman  t.  East  Harrlsburg  City  FassL 
Ity.  Co.,  150  Pa.  180;  24  Atl.  506,  17  U  B.  A. 
448);  and.  In  default  thaeof.  It  Is  declared 
that  the  party  so  conducting  hlmetif  Is  guil- 
ty of  negligence  per  se.  But  this  extreme 
view  of  the  law  does  not  seem  to  have  been 
favorably  accepted  by  the  courts  of  other 
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states.  Several  eaaes  are  brought  to  onr  at- 
tention ftom  otber  states,  applying  practi- 
cally the  same  doctrine  to  pedestrians  walk- 
ing leisurely  across  a  street  and  onto  a  track 
without  observing,  after  baring  left  the  curb 
of  the  sidewalk,  whether  any  car  was  ap- 
proaching, and  being  struck  by  the  car  the  In- 
stant entrance  was  made  ^pon  the  track. 
These  cases  present  In  our  view  a  somewhat 
dlffermt  state  of  facts  from  those  presented 
in  this  case.  See  Metz  t.  St  Paul  City  Ry. 
Co.,  SS  Minn.  48,  92  N.  W.  I>02;  Lofsten  t. 
Brooklyn  Heights  B.  R.  Co.,  184  N.  Y.  148,  7C 
N.  B.  1035;  Boring  v.  Union  Traction  Co.,  211 
Pa.  BH  61'  Ati.  77 ;  Fitzgerald  v.  N.  T.  Olty 
Ry.  Co.  (Sup.)  02  N.  Y.  Supp.  733;  Lynch  v. 
Third  Ave.  R.  Co.,  88  App.  Div.  604,  85  N.  Y. 
Supp.  180.  In  this  state  the  rule  has  been 
establlshecl  that  It  Is  presumptively  negli- 
gent on  the  part  of  a  pedestrian  to  attempt 
to  cross  a  railway  track  without  looking  or 
listening,  wh&i,  if  he  had  looked  and  listened, 
be  would  have  discovered  the  apinroach  of  the 
car  In  ample  time  to  avoid  Injury.  Smith  v. 
City  Ry.  Co.,  29  Or.  539,  46  Pac.  136,  780; 
Wolf  V.  City  Ry.  Co.,  45  Or.  447,  72  Pac.  329, 
78  Pac.  66a  But  It  has  also  been  held  by 
this  court  that,  although  it  Is  negligence  for 
the  traveler  not  to  look  and  listen  for  ap- 
proaching trains  before  attempting  to  cross  a 
railway  track,  the  law  does  not  undertake  to 
determine  whether  he  shall  do  so  at  any  par- 
ticular place  or  given  distance  from  the  cross- 
ing. It  Is  only  required  that  he  shall  look 
and  listen  at  the  time  and  place  necessary  In 
the  exercise  of  ordinary  care;  and  this  Is  gen- 
erally a  auestloQ  for  the  jury,  under  all  the 
circumstances  of  the  particular  case.  Hecker 
V.  O.  R.  &  N.  Co.,  40  Or.  6,  66  Pac  270. 
While  It  has  been  said  the  rule  applicable  to 
travelers  upon  highways  approaching  steam 
railroad  crossings  does  not  apply  with  the 
same  force  to  street  railways,  because  the 
streets  are  equally  open  to  pedestrians  as  well 
as  to  street  railway  companies,  yet  we  think 
the  rule  above  stated  should  apply  to  ques- 
tions of  this  character;  for,  as  said  by  Mr. 
Justice  Bean  In  the  case  last  quoted,  "the  evi- 
dence sbows  that  he  (plaintiff)  was  looking  and 
listening  for  approaching  trains.  Whether  be 
did  so  at  the  proper  time  and  place,  and 
whether,  In  order  to  do  so  effectively,  he 
should  have  stopped,  were  all  questions  for 
the  Jury,  and  properly  submitted  to  them." 
ISspeclally  would  such  be  the  case  where,  as 
here,  the  evidence  shows  that  the  plaintiff 
did  see  the  car.  and,  apparently  at  least,  act- 
ed In  good  faith,  upon  a  state  of  facts  ap- 
pearing sufficient  to  Induce  a  reasonable  man 
to  believe  that  he  might  cross  In  safety. 

Street  railway  cars  and  the  general  public 
have  an  equal  right  to  the  reasonable  use  of 
the  public  blghways,  but  there  Is  a  resulting 
mntnal  and  reciprocal  obligation  resting  uiHni 
eadb  to  exercise  such  right  with  reasonable 
care  so  as  not  to  Inflict  Injury  upon  another  In 
such  places.  Also  the  law  imposes  upon  the 
operatcHS  of  sued)  cars  the  daty  of  having  the 
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car  under  control  at  crossings,  so  as  to  sea- 
sonably and  efficiently  yield  to  the  driver  of 
a  vehicle  the  right  to  the  use  of  a  crossing 
acquired  by  him  by  reaching  the  crossing  be- 
fore tbe  car  was  In  such  proximity  thereto 
that  It  could  not  be  stopped  In  time  to  allow 
him  to  pass  in  safety.  Neither  one,  howevo-, 
can  unreasonably  delay  the  other  In  the  ex- 
ercise of  the  right  to  cross;  nor  do  we  think 
that  a  street  car  company  may  by  causing  Its 
cars  to  travel  at  an  unusual  and  unlawful 
rate  of  speed  at  such  crossings  so  magnify  Its 
limited  right  to  the  reasonable  use  of  the 
street  as  to  make  of  It  a  preferred  right  of 
way,  apd  likewise  subordinate  the  concurrent 
and  equal  right  of  an  ordinary  traveler.  Nor, 
on  the  other  hand,  can  the  driver  of  a  vehicle 
be  permitted  to  escape  responsibility  for  in- 
juries resulting  from  his  own  equivocal  acts, 
careless  driving,  or  lack  of  diligence  in  exee- 
clslng  a  right  which  he  assumes  to  claim.  In 
this  case,  however,  the  team  was  traveling  at 
a  rapid,  unvarying  but  not  unlawful,  q}eed, 
and  tbe  drlvw,  therefore,  was  exercising  with 
reasonable  diligence  the  right  claimed  by  blm 
to  the  use  of  the  crossing  in  advance  of  the 
car,  and,  by  his  acts,  he  manifested  to  the 
motorman  his  intention  to  claim  such  prior 
right  when  he  proceeded  to  cross  without 
checking  or  stopping  his  horses.  "A  driver 
of  an  ordinary  vehicle  can  proceed  at  a  high- 
way crossing  to  go  over  a  street  railway  In 
the  face  of  an  approaching  car  when,  and 
only  when,  he  has  reasonable  ground  for  be- 
lieving that  he  can  pass  in  safety.  If  both  he 
and  those  in  charge  of  the  car  act  with 
reasonable  regard  to  the  rights  of  others. 
The  duty  to  slow  up  or  stop,  if  necessary  to 
prevent  a  collision,  rests  equally  on  each  par- 
ty. Under  ordinary  circumstances,  the  first 
to  reach  the  crossing,  if  each  bas  been  mov- 
ing at  a  reasonable  rate  of  speed,  has  tbe 
right  to  proceed  over  It  before  the  other;  but, 
If  it  be  apparent  to  the  driver  that  the  motor- 
man  does  not  Intend  to  respect  this  right,  he 
must  stop  and  give  way.  If  a  collision  can 
thus  be  avoided."  Baldwin,  Railroad  Law,  p. 
418.  People  using  the  highways  of  a  city  at 
crossings  where  there  Is  a  great  amount  of 
traffl^c,  as  appears  to  be  the  condition  at  this 
locality,  have  many  things  besides  a  moving 
car  upon  a  track  to  observe  and  take  into  ac- 
count In  order  to  avoid  receiving  Injuries 
from  other  sources,  or  Infilctlng  Injuries  up* 
on  others;  and  hence  we  think  It  would  be 
unreasonable  to  say  as  a  mattw  of  law  that 
the  pedestrian  should  look  continuously  up 
and  down  a  track,  or  at  a  particular  car,  un- 
til he  Is  upon  or  across  the  track.  We  think 
the  better  rule  Is  that  if  the  driver  of-a  ve- 
hicle when  he  arrives  at  a  street  intersection 
sees  an  approaching  car,  and  Is  reasonably 
justified  In  believing  there  will  be  sufficient 
time  for  him  to  cross  tbe  track  before  the 
car,  if  run  at  Its  usual  and  ordinary  rate  of 
speed,  will  rea<di  the  point  of  crossing,  and  he 
proceeds  with  reasonable  diligence,  then  he 
cannot  be  said  as  a  matter  of  law  to  be  gnll^ 
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of  negligence  in  attempting  to  cross,  and  tbe 
question  Is  one  of  fact  for  tbe  Jury,  to  be  de- 
termined from  all  tbe  eridoice  before  it. 
Omaha  St.  By.  Co.  t.  Matbiesen,  73  Meb.  SiO, 
103  N.  W.  606. 

Now,  recurring  to  tbe  facte  as  developed  by 
plalntitT's  case,  we  And  that,  when  tbe  team 
arrived  at  tbe  curb  on  tbe  north  side  of 
Bumslde  street,  tbe  rear  of  tbe  wagon  was 
about  3Q  feet  distant  from  tbe  Cfiaiter  of  tlie 
north  track,  and  tbe  team  was  traveling  at 
tbe  rate  of  about  six  miles  an  hour.  If  the 
front  of  tbe  car  at  the  same  time  had  been 
70  feet  distant,  and  it  was  traveling  at  12 
miles  an  hour,  tbe  collision  that  occurred 
might  have  been  reasonably  anticipated,  pro- 
viding one  assumed,  or  bad  tbe  right  to  as- 
sume, that  the  motorman  would  continue  to 
speed  his  car  across  the  Intersection  at  that 
rate,  without  putting  it  under  control.  But, 
when  the  motorman  approached  tbe  first 
crossing  at  tbe  Intersection  of  Bumslde  street 
and  Seventh  street.  It  was  his  duty  to  have 
bis  car  under  control,  so  as  to  avoid  any  pos- 
sible colllBlon,  and  that  obligation  must  be 
considered  Just  as  binding  upon  blm  aa  any 
duty  that  the  law  imposes  upon  tbe  plaintiff 
to  stop  or  loolc  The  people  using  tbe  high- 
ways for  lawful  purposes  have  tbe  right  to 
rely  tn  some  measure  upon  the  proper  dis- 
charge of  that  duty.  Smith  v.  Street  Ry.  Co., 
t>5  Minn.  254,  1<W  N.  W.  16.  But  tbe  facts 
appear  to  be  that  at  tbe  time  the  team  enter- 
ed or  was  at  the  intersection  of  tbe  streets 
the  car  was  distant  from  the  point  of  con- 
tact about  140  feet,  and  neither  plalntlfT  nor 
Karrlgan  observed  that  It  was  moving  at  an 
unusual  or  unlawful  rate  of  speed.  From 
tiiese  facts  we  cannot  say,  therefore,  as  a 
matter  of  law,  that  tbe  car  was  so  close  that 
reasonable  men  would  say  that  plaintiff  and 
Harrigan,  when  proceeding  on  their  way  and 
attempting  to  cross  the  track,  were  not  act- 
ing as  reasonably  prudent  men  should  act 
under  tbe  circumstances,  and  tbe  question 
was  rightfully  submitted  to  tbe  jury. 

Error  Is  also  claimed  on  the  refusal  of  the 
court  to  give  the  following  instruction:  "It 
Is  not  enough  for  a  driver  to  look  and  listen 
for  a  car  when  he  Is  some  distance  from  the 
track  without  making  any  further  effort  to 
look  or  listen  for  a  car,  and,  if  a  driver  sim- 
ply looks  for  a  car  when  be  Is  at  a  considerable 
distance  from  the  track  and  then  drives  onto 
the  same  without  taking  any  furtber  precau- 
tion, be  Is  not  in  the  exercise  of  ordinary 
care."  What  we  have  already  said  with  ref- 
erence to  the  law  of  contributory  negligence 
disposes  of  this  question  against  the  defend- 
ant's contention.  But,  even  if  tbe  law  were 
otberwise  than  has  been  stated  as  to  the  duty 
to  continue  to  look,  we  are  of  tbe  opinion  that 
tbe  facts  assumed  as  to  the  basis  of  the  re- 
<)ue9ted  Instruction  are  too  uncertain  and  in- 
definite upon  which  to  base  a  definition  of  or- 
dinary care.  What  tbe  terms  "some  distance" 
and  "considerable  distance"  mean  to  one  man 
might  be  entirely  different  to  another,  and 


would  also  mean  different  tbtzigs  ander  dif- 
ferent circumstances.  MoreoTW,  this  lustrac- 
tlon  ccmflnes  the  definition  of  wliat  consti- 
tutes ordinary  care  to  the  determination  of  a 
sln^e  fact;  whereas,  It  Is  Oie  result  of  all 
surrounding  clrcnmstancea.  Whether  plaln- 
tUC  was  n^igent  In  not  again  lookiug  must 
depend  upon  the  attendant  relative  circum- 
stances, part  of 'which  are  found  In  the  neces- 
sity of  bis  position.  As  we  have  said,  tbe 
driver  of  tbe  vehicle  lias  other  duties  besides 
continually  watching  for  street  cars.  He 
must  ke^  a  lookout  to  avoid  being  struck  by 
other  velilcles  of  other  qualities  and  Idnd, 
and  before  all  he  must  be  vigilant  to  avoid  col- 
liding with  and  infiictlng  Injuries  upon  others. 
And,  although  tbe  driver  may  have  driven 
upon  tbe  track  without  looking  a  second  tlme^ 
yet  if,  when  the  motorman  of  the  approaching 
car  aaw,  or  should  have  seen,  a  wagon  go- 
ing upon  the  track  ahead  of  tbe  car,  and  had 
suffldmt  time  and  space  In  which  to  stop  tbe 
car  and  prevent  the  collision,  and  be  failed  to 
do  BO,  his  negligence  is  tbe  sole  proximate 
cause  of  tbe  injury,  and  the  driver's  act, 
charged  to  be  negligent.  Is  not  ccmtrlbutory 
thereto.  Thompson  on  Contxibutory  M^ll- 
gence,  S8  :i40, 1451.  • 

Error  ia  also  predicated  upon  the  refusal 
of  tbe  court  to  give  tbe  following  instruction: 
"Before  you  are  warranted  in  allowing  the 
plaintiff  any  damages  for  any  alleged  per^ 
manent  injury  or  disability,  you  must  be  rea- 
sonably certain  from  a  preponderance  of  the 
evidence  that  such  permanent  injury  has 
been  sustained  and  will  continue  and  not 
m^i^Iy  that  permanent  injury  Is  probable  or 
possible."  It  Is  argued  that  the  evidence  con- 
cerning the  alleged  permanency  of  the  Injury 
received  by  the  plaintiff  Is  extremely  unsatis- 
factory In  counsel's  view,  and  that  defendant 
was  entitled  to  a  clear  and  well-defined  In- 
stnictlon  covering  the  degree  of  evidence  nec- 
essary to  establish  the  fact  of  permanent  In- 
Jury.  Conceding  this  to  be  tbe  fact,  and,  as 
also  contended  by  tbe  defendant,  that  a  par- 
ty to  an  action  is  entitled  to  have  the  Jury- 
instructed  with  reference  to  his  theory  of  the 
case,  wlien  such  theory  is  presented  and  sup- 
ported by  competent  evidence  (Farmers'  Nat. 
Bank  v.  WoodeU,  38  Or.  294,  61  Pac.  837,  05 
Pac.  620),  yet  it  is  admitted  In  tbe  brief  that 
the  matter  included  In  the  requested  instruc- 
tion was  covered  In  tbe  general  charge,  ana 
we  find  upon  examination  thereof  tliat  tbe  ef- 
fect of  tbe  langnage  used  Is  fully  as  compre- 
hensive and  strong  as  that  contained  in  tbe 
requested  instmctton,  and  to  have  given  the 
latter  would  snbatantlally  be  a  r^^tlon  ol 
the  former. 

The  refusal  to  give  one  other  Instruction  la 
also  noted  in  the  brief,  and  urged  as  an  er- 
ror. The  instruction  Is  too  lengthy  to  be  set 
forth  here.  It  Is  sufficient  to  say  that  we 
have  carefully  examioed  the  matter  and  tbe 
authorities  cited  by  counsel  in  support  of  the 
contention,  and  we  find  that  the  principles  of 
law  contained  in  tbe  requested  Instruction* 
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and  applicable  to  the  case,  were  slven  In  the 
general  charge.  The  only  matter  not  Includ- 
ed In  the  general  charge  embraces  some  rea- 
B0D8  upon  which  the  law  as  given  la  supposed 
to  be  based,  and  not  the  substance  of  the 
law,  and  there  was  no  error  In  the  court  re- 
fusing thus  unreasonably  to  extend  its  In- 
structions. 

From  these  conclusions,  we  adjudge  that 
the  jndgmait  shall  be  affirmed. 


OLTMPIA  BOTTUNQ  WORKS  T.  OLTM- 
PIA  BREWING  GO. 
(Supreme  Court  of  Oregon.   April  S,  1910.) 

1.  COlTTBACTS  (f  iO»)-~OmOK  AOBKEUEnT— 

Mdtuautt. 

An  option  agreemeDt,  executed  on  proper 
COnsideratioQ,  is  not  lacking  in  mutuality. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
C«nt.  Dig.  S  26;  Dec  Dig.  |  10.*} 

2.  CoHTBACTs  (I  9*)— Requisites— Dbfinitb- 
HKsa. 

Less  particularity  Is  required  In  the  terms 
of  an  agreement  to  support  an  action  for  dam- 
ages than  for  a  suit  for  specific  performance. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  1  10;  Dec.  Dig.  S  9  *] 

8.  PaiNCIPAL  AND  AgBNT  (8  20*)— COHTBACT— 

Option  Aqbeeuent  —  Extension  —  Requi- 
sites. 

Where  the  right  of  an  agent,  for  the  ex- 
clusive sale  of  an  article  within  a  specified  ter- 
ritory for  a  fixed  period,  to  continue  the  agency 
for  another  fixed  period  formed  an  important 
part  of  the  consideration  for  the  fixed  period, 
and  the  contract  was  fully  executed,  snd  the 
consideration  thereby  fully  paid  for  .the  fixed 
period,  more  latitude  should  be  allowed  in  de- 
termining whether  the  optional  provision  was 
sufficient  than  where  the  option  was  merely 
eiecntory,  or  partly  executory. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  CenL  Dig.  1  61;  Dec.  Dig.  I  29.*} 

4.  PBINCIPAI.  and  AOENT  (f  29*>— CONTKACT 

OF  Agbnct— Option  AosEEitENT— Dkfinitb- 

ness. 

A  contract,  making  one  the  sole  agent  of 
a  brewery  for  the  sale  of  its  beer  in  specified 
territory  for  five  years,  which  stipulates  that  at 
the  close  of  the  five  veara  the  agent  shall  hare 
the  option  of  continuing  the  agency  for  another 
five  years,  subject  to  the  revision  oi  the  prices  of 
beer,  not  to  exceed  the  prices  niling  at  that 
time,  contains  a  sufficiently  specific  option  to 
constitute  an  enforceable  agn>ement,  and  the 
brewery  must  agree  on  a  revision  of  the  prices, 
on  the  agent  elocting  to  continue  the  agency; 
and.  where  it  refuses  to  do  so,  it  does  so  at  its 

Eril,  and  the  matter  must  then  be  determined 
.  the  proof  of  the  price  ruling  at  the  time. 
(Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  $  61 ;  Dec.  Dig.  8  29.*] 

5.  Fbincifai.  and  Aqent  (I  29*)— Contract 
OF  Aoihct^-Option  Aoubueni^Bbcach— 
Rioar  or  Action. 

Where  a  brewery,  making  one  its  sole  agent 
for  the  sale  of  its  beer  in  specified  territory 
for  five  years,  with  the  option  of  the  agent  to 
continue  the  asency  for  another  five  years,  sub- 
ject to  a  revision  of  the  prices  of  beer,  not  to 
exceed  the  prices  ruling  at  that  time,  refused  to 
consent  to  a  revision  of  the  prices,  on  the  agent 
giving  notice  of  his  election  to  continue  the 
agreement  under  the  option,  and  refused  to 
recofmize  the  rights  of  the  agent;  the  agent,  if 
niiable  to  make  such  a  showing  as  would  en- 


title him  to  egnlt^le  rdi^  could  sue  for  dam* 
ages  for  breai£  of  the  option  agreement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  t  51 ;  Dec;  Dig.  I  29.'] 

B.  Contracts  (5  153*)— CoNsraucnoN. 

Where  a  contract  Is  susceptible  of  different 
interpretations,  one  or  more  or  which  would  en- 
able it  to  stand,  and  others  which  might  vitiste 
it,  the  construction  giving  effect  to  all  its  parts, 
and  sustaining  the  contract  and  carrying  out  the 
evident  intent  of  the  parties,  will  prevail. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  734 ;  Dec.  Dig.  S  153.*] 

7.  Pbihcipal  and  Agent  (J  29*)— Contract 

OF  AGENCT— CONBTBUCnON. 

Where  a  brewery,  making  one  its  sole  sell* 
ing  agent  within  described  territory  for  a  fixed 
period,  with  the  option  of  the  agent  to  con- 
tinue the  agency  for  another  i»eriod,  subject  to  a 
revision  of  the  prices  of  beer,  not  to  exceed  the 
prices  ruling  at  that  time,  received  notice  of  the 
agent's  election  to  continue  the  agency,  and  then 
refused  to  consent  to  a  revision.  It  was  dis- 
cretionary with  the  agent  whether  he  would  act 
on  the  assumption  that  the  brewery  was  satis- 
fied with  the  prices  specified  in  the  contract  (or 
the  fixed  period,  or  demand  a  change  in  con- 
formity with  the  then  ruling  prices,  for  the  ef- 
fect of  the  option  was  to  bind  the  parties  to  con- 
fer and  make  such  revision  of  the  prices  as 
might  be  deemed  advisable,  or  in  the  absence 
thereof  that  the  ruling  prices  should  prevail. 

[I>1.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  51;  Dec.  Dig.  8  29.*] 

8.  Pbincipal  and  Aoent  (8  29*)— Contract 
OF  AoBNCT — Option— Notice  of  Exebcise. 

Where  a  brewery,  making  one  its  Mie  sell- 
ing agent  within  described  territory  for  a  fixed 
period,  with  the  option  of  the  agent  to  contmiie- 
the  agency  for  another  period,  subject  to  a  revi- 
sion of  toe  prices  of  beer,  not  to  exceed  the 
then  ruling  prices,  refused  to  recognise  the 
rights  of  the  agent  under  the  option,  notwith- 
standing bis  election  to  continue  the  agency,  the 
agent,  giving  notice  of  his  election  to  continue' 
the  agency,  was  not  required  to  notify  the  brew- 
ery of  his  intent  to  loslst  on  the  ruling  prices. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  I  51 ;  Dec  Dig.  |  29.*] 

9.  Evidence  (8  4IQ*)— Paboi.  Bvidencb— La- 
tent  Ambiguitt. 

A  contract,  making  one  the  sole  selllog 
agent  of  a  brewery  for  a  fixed  period,  with  the 
option  of  the  ageat  to  continue  the  agency  tor 
another  period,  subject  to  the  revision  of  prices 
of  beer,  not  to  exceed  the  prices  ruling  at  that 
time,  contains  a  latent  ambiguity  because  the 
reference  to  the  ruling  prices  may  refer  to  the 
wholesale  market  prices,  or  to  prices  allowed  to 
similar  agencies,  and  parol  eviaence  was  admis- 
sible to  show  the  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  2003-2101 ;  Dec.  Dig.  8  452.*] 

E^akln,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Multnomab 
County ;  John  B.  Cleland,  Judge. 

Action  by  the  Olympla  Bottling  Works 
against  the  Olympla  Brewing  Company. 
From  a  judgment  for  defendant,  plaintiff 
appeals.   Reversed,  and  new  trial  ordered. 

Plaintiff  by  this  action  demands  $45,000 
damages  for  an  alleged  breach  of  a  written 
contract,  entered  Into  January  25,  1902,  by 
and  between  the  defendant  the  Capital  Brew- 
ing Company  of  Olympla,  Wash,  (subsequent- 
ly chanjred  to  the  Olympla  Brewing  Com- 
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paiiT),  M  party  of  the  flnt  part,  and  the 
pUUitlfl,  the  OlympU  Bottling  Works,  as 
party  of  the  second  part,  wh^eln  the  latter 
was  made  the  sole  agent  of  the  first  party 
for  the  Bale  of  beer  brewed  by  It  In  Ore^n 
aad  the  sonthem  part  of  Washlnston«  the 
period'  of  wbl(^  agency  was  fixed  at  five 
years,  with  the  prlTllege  granted  to  the  sec- 
ond party  of  extending  It  In  a  qualified  form 
for  an  additional  term  of  the  same  length. 
The  contract  provided  In  detail  for  the  man- 
ner of  conducUng  the  business,  the  price  of 
beer  per  keg,  barrd,  and  other  quantltleB 
in  whl(^  to  be  sold,  etc..  Including  the  man- 
ner of  dellTery,  expense  thereof,  and  othw 
matters  pertolnhig  to  the  conduct  of  tbe 
business  for  the  company.  The  clause  of 
the  contract,  glThig  rise  to  this  oontrowsy, 
reads:  "At  the  close  of  the  five-year  pe- 
riod coTored  hereby,  the  second  party  shall 
hare  the  option  of  continuing  this  agency  for 
another  five  years,  but  the  prices  of  beer 
shall  be  revised,  but  not  to  exceed  the  prices 
ruling  at  that  tim&  This  agreement  to  take 
effect  on  the  first  day  of  March,  1002."  On 
March  1,  1002,  the  date  when,  by  the  terms 
of  the  agreement  It  became  effective,  the 
parties  entered  upon  the  performance  of  the 
conditions  of  the  contract,  and  continued 
operation  thereunder  until  March  1,  1007, 
but  from  time  to  time  modified  the  tarns  of 
the  agency,  respecting  the  price  of  bear,  snp- 
plies  to  be  furnished,  and  other  details  In- 
<ddental  to  the  business.  The  defendant 
company,  about  three  months  prior  to  the 
expiration  of  the  first  five-year  period,  noti- 
fied plalntur  in  writing  to  the  effect  that  aft- 
er March  1st  of  that  year  the  business  re- 
lations between  plaintiff  and  defendant  must 
cease.  A  tew  days  later  plaintiff  wrote  de- 
fendant, in  part,  as  follows:  "The  contract 
gives  to  ourselves,  the  party  of  the  second 
part,  the  option  of  continuing  this  agency  for 
another  five  years,  but  the  price  of  beer 
shall  be  revised,  but  not  to  oceed  the  prices 
ruling  at  that  time.  W«  now  formally  noti- 
fy yon  that  we  desire.  In  the  exercise  of  our 
option,  to  contlme  the  Agency  under  the  con- 
tract for  the  additional  five  years,  and  we 
are  ready  at  any  time  that  suite  your  con- 
Tenlence  to  discuss  with  you  and  agree  up- 
on such  revision  of  prices  as  the  contract 
contemplates.  Aftw  five  years  of  labor  ex- 
pended and  moneyi  Invested  in  contemplation 
of  future  rights,  and  after  incurring  obliga- 
tions for  the  extended  continuance  In  large 
amounts,  with  your  knowledge  and  approv- 
al, we  cannot  consait  to  this  arbitrary  repu- 
diation of  the  contract  on  your  part,  result- 
ing, as  It  would,  in  destroying  in  a  moment, 
as  for  OS  we  are  concerned,  the  business  we 
have  built  up  and  fostered."  An  extended 
correspondmce  followed  betwem  the  parties, 
in  whld)  each  accused  the  other  of  unfair 
busiuess  dealings;  the  defendant,  among 
other  things,  Informing  plaintiff:  "Hie  con- 
tract you  refer  to,  cukd  under  which  yon 
claim,  Is  Dfoll  and  void,  and  tmnlnated  a 


year  ago  by  your  own  request  and  foil  knowl- 
edge;" On  and  after  March  1.  1007.  beer  or- 
ders were  given  defendant  as  formerly  which 
ordws  defendant  dedlned  In  any  manner  to 
recognize,  resulting  in  tills  action.  At  the 
trial  plaintiff  offered  to  prove  a  full  compli- 
ance on  Ite  part  with  the  terms  of  the  op- 
tion, includtog  the  giving  of  nt^lce  to  de- 
fendant of  ite  Intent  to  exercise  the  option, 
all  of  which  was  excluded  by  the  court.  No 
testimony  was  offered  on  behalf  of  defend- 
ant, and  on  request  of  Its  counsel  a  verdict 
was  directed  In  Its  favor;  hence  this  appeal. 

Alex  Bernstein  (Bernstein  &  Cohen,  on  the 
brief),  for  appellant  Martin  L.  Pipes  (S. 
B.  Huston,  on  the  brief),  for  respondent 

KINO,  3.  <after  stetU^  the  facte  as  above). 
No  contention  is  made  in  this  court  respect- 
ing the  compliance  or  noncompliance  with 
the  terms  of  the  contract  for  tbe  first  five 
years,  only  the  l^al  effect  of  tbe  option 
clause  In  tbe  contract  being  Involved;  and 
the  breach  complained  of  goes  to  the  refusal 
by  defendant  to<pwmit  plaintiff  to  continue 
ite  agency  thereunder  for  the  additi(mal 
time.  The  defmise  relied  upon  In  this  court 
is  that  the  contract  under  whldi  plaintiff 
sought  to  have  its  rlghte  recognised,  conslst- 
ed  merely  of  an  "agreement  to  agree**  to  an 
option,  the  terms  of*  which  were  to  be  fixed 
in  the  future  and  therefore  unaiforceabl& 
This  position  necessarily  fails  to  teke  Into 
oonslderaUon  that  tiie  option  clause  must  be 
coustmed  with  the  entire  contract,  and  con- 
stitutes a  part  of  the  consideration  by  which 
plaintiff  was  Induced  to  assume  the  agmcy 
for  the  first  five-year  period.  The  terms 
thereof  were  in  writing,  and  plaintiff,  liar- 
Ing  satisfactorily  performed  ite  part  of  the 
contract  paid  thereby  the  fall  consideration 
for  the  option.  And  it  is  weU  settled  tiiat 
an  optional  agreement  executed  upon  pn^r 
consideration.  Is  not  lacking  in  mutually, 
and  is  enforceable.  9  Cyc  831;  21  Am.  A 
Eng.  Kncy.  law,  820,  033;  House  v.  JTaCkson, 
24  Or.  80,  OS,  32  Pac.  1027;  Caamo  v.  Gray- 
son, SO  Or.  lU,  120,  46  Pac.  426;  Belch  t. 
Miller,  82  Mo.  Ap^  387,  398;  Worthington 
V.  Beeman,  01  Fed.  232,  234^  33  C.  G.  A.  475; 
Seaver  v.  Thompson,  180  111.  168,  50  N.  El. 
553:  Hayes  v.  O'Brien,  149  lU.  403.  407,  37 
N.  B.  73,  23  B.  A.  555;  Hawraltjt  t.  War^ 
ren.  iS  N.  7.  Eq.  124.  00  Am.  Dec.  613;  Hall 
V.  G^ter,  40  Cal.  63.  Less  particularity  ia 
required  In  the  terms  of  an  agrenuoit  where, 
as  in  tiie  case  presented,  the  proceeding  la 
not  a  suit  In  equity,  or  a  suit  fer  spedflc 
performance,  but  an  action  for  damages.  See 
Harlow  t.  Or^conian,  45  Or.  520,  7S  Pac. 
737;  Id,  58  Oc.  272,  100  Pac.  6^  and  cases 
above  dted. 

The  point  then,  for  determination,  and 
upon  whiiA  the  contest  is  here  waged.  Is 
whether  the  t»ma  by  wbi<Ax  the  option  is  glT- 
«a  are  sufficient  to  constitute  an  agreement 
as  they  read,  or  amount  mertiy  to  an  '^gree- 
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ment  to  agree"  In  fatoro.  It  Is  maintained 
by  defendant  that  the  prorision  for  the  con- 
tinuance of  the  agency  Is  made  speclflcally 
to  depend  upon  a  revision  of  the  prices  for 
the  bwe  to  be  furnished  plaintiff,  and  that 
the  prices  shall  foe  snch  as  may  be  agreed  np- 
on,  being  thus  merely  an  "agreement  to 
agree."  United  Press  t.  New  York  Press  Co., 
164  N,  T.  .406,  S8  N.  E.  527,  63  L.  R.  A-  28&, 
Is  especially  relied  upon  as  supporting  this 
contention.  The  facts  are  not  fully  stated  up- 
on which  the  conclusion  there  is  reached,  hut 
it  would  seem  that  the  plaintiff  had  entered 
Into  a  contract  with  the  defendant,  whereby 
the  defendant  agreed  to  receive  "the  said 
news  re[>ort"  from  plaintiff  therein,  and  to 
pay  therefor  "a  sum  not  exceeding  three  hun- 
dr<)d  dollars  during  each  and  every  week  that 
said  news  report  Is  received  •  •  ♦  until 
tbe  first  day  of  January,  in  the  year  1000." 
To  this  agreement  It  was  further  added  that 
the  defendant  should  have  the  right  to  re- 
ceive the  news  report  without  Interruption 
from  and  after  the  date  named,  and  the  plain- 
tiff was  to  "continue  to  deliver  the  same  If 
required  *  *  *  at  a  price  which  shall  be 
fair  and  equitable  to  both  of  the  parties,  pro- 
vided that  such  price  shall  not  be  more  than 
any  other  daily  morning  newspaper  In  the 
city  of  New  Tork  shall  be  required  to  pay 
•  •  •  for  the  same  news  report"  The 
language  thus  used  Is  more  Indefinite,  and 
much  more  incapable  of  being  made  certain 
of  oral  proof  than  the  option  clause  under 
consideration.  The  price  was  to  be  fixed 
from  time  to  time  by  agreement,  and  limited 
In  the  first  instance  to  $300  per  week,  and  in 
the  second  by  what  was  "fair  and  equitable," 
and  not  to  exceed  that  paid  by  other  dally 
new^apers  In  that  city ;  the  latter  limita- 
tion, to  some  extent,  being  similar  in  princi- 
ple to  that  considered  In  Ilayes  v.  O'Brien, 
149  III.  403,  37  N.  E.  73,  23  h.  R.  A.  555,  In 
which  the  contract  was  held  to  be  mutual  and 
binding.  It  is  strongly  intimated  and  sug- 
gested in  the  opinion  in  the  United  Press 
Case  that  It  always  becomes  an  Important 
factor,  whether  the  contract  is  executed  In 
whole  or  In  part,  or  executory  only ;  and  It 
is  not  clear  from  the  brief  statement  of  the 
contract  there  Involved  whether  either  of  the 
provisions  quoted  constituted  a  part  of  the 
consideration  for  any  prior  dealings  between 
them.  While  In  the  case  at  bar,  taking  the 
contract  as  a  whole,  it  Is  manifest  that  the 
right  to  continue  tbe  agency  for  the  addi- 
tional five-year  period  constituted  a  very  im- 
portant part  of  the  consideration  for  the  first 
five  years'  service,  and  the  contract  having 
been  fully  executed,  and  the  consideration 
thereby  fully  paid  for  the  first  period,  more 
latitude  should  be  allowed  in  determining 
whether  the  provision  In  the  contract,  where- 
by the  party  paying  such  consideration  was 
to  receive  the  benefit  thereof,  than  In  a  case 
where  the  option  or  contract  is  merely  execu- 
tory, or  partly  executory.  Again,  under  the 
t1«v  most  favorable  to  defendant's  conten- 
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tlon,  tbe  contract  In  that  case,  as  to  the  first 
period  (1892  to  1900)  under  which  the  news 
was  to  be  furnished,  and  upon  which  the  op- 
tion therein  given  was  based,  was  subject  to 
the  Indeflniteness  and  uncertainty  here  urged 
against  the  option  paragraph  only.  Here  the 
option  has  for  Its  basis  an  agreement  free 
from  ambiguity  and  uncertainty;  there  both 
the  "basis"  and  "option"  are  subject  to  the 
charge  of  "uncertainty."  In  other  words, 
the  uncertainty  here.  If  any,  must  be  con- 
strued with  the  terms  of  the  entire  Instru- 
ment preceding  It ;  while  there,  so  far  as  dis- 
closed by  the  opinion,  the  language  involved 
was  required  either  to  stand  or  fall  alone. 
We-  believe  ■  the  case  not  to  be  In  point,  al- 
though the  first  Impression  of  tbe  writer  was 
otherwise ;  but,  if  the  deduction  to  be  made 
from  the  reasoning  therein  must  have  the 
effect  claimed  for  it  by  the  eminent  counsel 
for  respondent,  it  Is  not  only  against  the  de- 
cided weight  of  authority,  bat  In  conflict  with 
the  prindples  announced  hy  tbe  same  court 
In  Mancbestor  Paper  Co.  v.  Moore,  104  N.  T. 
680,  10  N.  E.  861,  to  which  no  reference  is 
made.  There  the  contract  under  conaldera- 
tl(Hi  provided  that  the  supplies  for  the  plain- 
tiff's paper  min  were  to  be  furnished  by  de- 
fendant at  the  "mllng  market  rates,"  and 
it  was  held  ctmipetent  to  give  In  evidence 
the  conversatttm  of  the  parties,  and  all  snr> 
rounding  ctrcamsUnces,  for  the  purpose  of 
determining  what  was  meant  Uierel^.  An- 
other case,  and  one  In  which  the  rule  Is  car- 
ried farther  than  easeuttal  to  a  determina- 
tion of  this  case,  Is  Daggett  &  Grave  v.  John- 
eon,  40  Vt.  345,  in  which  it  aiq>ear8  the  de- 
fendant bad  agreed  to  pay  for  a  quantity  of 
milk  pans,  "If  satisfied  with  tbe  pans,"  and 
It  was  held  "that  the  defendant  had  no  right 
to  say  arbitrarily,  and  without  cause,  that 
be  was  dissatisfied  and  would  not  pay  for  the 
pana  He  must  act  honestly  and  in  accord- 
ance with  the  reasonable  expectation  of  tbe 
seller,  as  Implied  fron^  the  contract.  Its  sub- 
ject-matter, and  surrounding  circumstances." 
To  tbe  same  effect,  Livesley  v.  Johnston,  45 
Or.  30,  43,  76  Pac.  13,  946;  65  L.  R.  A.  783, 
106  Am.  St  Rep.  647. 

In  Wortblngton  v.  Beeman,  91  Fed.  232,  33 
O.  C.  A.  475,  an  option  was  given  in  the  fol- 
lowing language:  "This  agreement  to  con- 
tinue to  January  1,  1892,  It  being  understood 
that  you  are  to  push  the  sale  of  these  goods, 
and  do  all  you  can  to  further  our  interests, 
and,  should  you  succeed  in  doing  such  a  busi- 
ness as  we  may  reasonably  expect,  then  this 
agreement  shall  be  renewed  for  two  years 
more" — and  It  was  held  that  this  clause  was 
not  so  Indefinite  or  uncertain  In  its  terms  as 
to  preclude  an  action  for  damages  after  the 
refusal  of  the  defendant  to  renew  at  the  ex- 
piration of  the  first  term,  and  that  the  amount 
of  business  which  defendant  could  "reason- 
ably expect"  might  foe  shown  by  parol.  In 
Watts  V.  Weston,  62  Fed.  136,  10  O.  C.  A.  802, 
there  was  presented  for  adjudication  a  provi- 
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■Ion  In  tb»  contract,  with  refereaice  to  the 
Mle  of  coal.  In  which,  among  other  things,  it 
was  provided  that  the  coal  dionld  be  sold 
to  the  party  Hiere  named  "at  a  price  to  be 
agreed  upon  from  month  to  month."  This 
agreement  was  held  too  Indefinite  and  nncer* 
tain,  but  suggested  that,  had  there  been  some 
means  of  making  the  contract  certain.  It 
would  have  been  adequate  for  the  purposes 
Intended;  Judge  La  Combe  observing:  "Not 
only  1b  the  contract  uncertain  as  to  the  price 
to  be  paid  by  the  firm,  but  it  Is  not  by  Its 
terms  capable  of  being  made  certain,  either 
by  reference  to  some  umpire  In  case  of  a  dis- 
agreement, or  by  providing  that  In  the  ab- 
sence of  an  agreement  it  should  be  taken  at 
the  market  price" — thus  clearly  implying  that 
the  words  "market  price"  would  have  been 
sufficient  to  enable  the  party  claiming  under 
It  to  establish  the  same  by  parol. 

Although  not  parallel  as  to  the  facts,  the 
case  of  Llvesley  v.  Johnston,  45  Or.  30,  43, 
76  Pac.  13,  946,  65  I*  R.  A.  783,  106  Am.  St. 
R^.  647,  Is  In  point,  so  far  aa  concerns  the 
legal  principles  Involved ;  and  the  rule  there 
enunciated  goes  to  a  greater  length  than  Is  In- 
sisted upon  by  appellant  In  that  case  It  was 
contended  that  the  stipulatton  Involved,  to 
the  effect  that  if  the  quality  of  the  commodi- 
ty purchased  should  be  Inferior  to  that  ex- 
pected, or  not  In  condition  as  agreed  upon, 
"according  to  the  Judgment"  of  the  plalntifC 
therein  or  its  agent,  the  plaintUf  was  not 
bound  to  accept  it,  thereby  leaving  the  de- 
termination "subject'  to  their  mere  will  or 
caprice,  thus  nullifying  their  promise  to 
purchase,  and  rendering  it  of  no  appreciable 
obligatory  or  binding  effect  upon  them."  But 
notwithstanding  this  peculiar,  and  apparent- 
ly arbitrary,  provision,  the  contract  was  held 
enforceable;  Mr.  Justice  Wolverton  observ- 
ing: "The  purchaser  Is  conceded  the  exercise 
of  hia  judgment,  but  he  exercises  it  at  his 
peril,  and,  U  he  rejects  the  commodity,  which 
nevertheless  comes  up  to  the  stipulated  stand- 
ard, he  is  yet  bound  for  the  purchase  price, 
and  the  seller  may  recover  it  ot  Jibn  on  proof 
that  he  has  complied  with  the  terms  of  the 
sale."  Applying  the  same  reasiMilng  bete, 
the  defendant  was  not  bound  to  agree  upon 
a  revision  of  the  prices  of  the  beer  to  be  de- 
livered to  plaintiff ;  but,  If  It  refused  to  com- 
ply with  this  provision  In  the  option,  it  did 
BO  at  its  perllf  and  left  the  matter  to  be  de- 
termined entirely  by  what  might  prove  to 
be  the  price  ruling  at  the  time,  regardless  of 
consequences. 

In  some  respects  the  principles  here  pre- 
sented are  analogous  to  those  involved  in 
Harlow  v.  Oregonlan,  53  Or.  272,  100  Pac  6; 
Id.,  45  Or.  520,  78  Pac.  737,  where  it  was  pro- 
vided that  In  case  either  party  demanded  a 
dissolution,  or  a  cancellation  of  the  agency, 
and  both  could  not  agree  upon  the  proper 
method  therefor,  each  should  appoint  a  man 
for  that  purpose;  and.  In  the  event  of  the 
failure  of  agreement  of  such  two  arbitrators, 
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a  tiilrd  man  should  be  ai^iolnted.  whose  de- 
cision would  be  binding.  Here  was  an  "agree- 
ment  to  agree"  In  the  future,  If  practicable  v 
but,  if  no  agreement  eoold  be  reached,  a 
method  was  provided  for  the  determination' 
of  the  controversy.  The  dissolution  being  dis- 
cretionary with  either  party,  It  was  finally 
demanded,  and  on  failure  to  agree,  the  meth- 
od mentioned  was  Insisted  upon ;  hut  the  de- 
fendant therein  refused  to  submit  thereto,  aa 
did  the  defendant  here  refuse  to  sabmit  to 
the  "ruling  price,"  as  the  method  of  ascer- 
taining the  prices  to  be  charged,  and  It  was 
b^d  that  an  action  for  damages  against  the 
defaulting  party  was  maintainable.  Among 
other  authorities  sustaining  the  foregoing: 
views  are  Beemer  v.  Packard,  92  Hun,  546, 
552,  38  N.  T.  Supp.  1045;  Mayer  v.  Nether- 
sole,  71  App.  Div.  383,  75  N.  T.  Supp.  987; 
Hayden  v.  National  Bank,  130  N.  ¥.  146,  29- 
N.  E.  143 ;  Miller  r.  Kendig,  55  Iowa,  174, 
7  N.  W.  500 ;  Kaufman  Bros.  v.  Farley  Mfg. 
Co.,  78  Iowa,  679,  43  N.  W.  612,  16  Am.  St. 
Rep.  462;  Walsh  v.  Myers,  92  Wla  397,  GG 
N.  W.  250;  Sergeant  v.  Dwyer,  44  Minn.  309, 
46  N.  W.  444 ;  Armstrong  v.  Andrews,  109 
Mich.  537,  67  N.  W.  567 ;  Maydwell  v.  Rogers 
L.  Co.,  159  Fed.  930,  87  C.  C.  A.  110;  Meblus 
v.  Mills,  150  Cal.  229,  88  Pac.  917 ;  Pierce  y. 
Tenn.  C.  &  I.  Co.,  110  Ala.  533,  19  South.  22; 
Parker  v.  Pettlt,  43  N.  J.  Law,  613 ;  Hayes  v. 
O'Brien,  149  111.  403,  37  N.  B.  73,  23  L.  R.  A. 
555. 

Now,  In  the  option  here  prese;ited,  the  lan- 
guage used  reads:  "Prices  of  beer  shall  be- 
revised,  but  not  exceed  the  prices  ruling  at 
that  time."  The  method  thus  provided  for 
;  adjusting  their  difference.  If  any,  was  to  be 
determined  by  the  pric«i  then  prevailing. 
It  la  evident  that  It  was  contemplated  that 
the  prices  at  the  «ad  of  five  years  would  prob- 
ably need  reTislon;  that  such  revision  would 
inure  to  the  benefit  of  the  optlonor  or  of  the 
optionee,  or  both,  and  to  accomplish  this  they 
reserved  the  right  to  make  a  revision,  which, 
nnder  some  circumstances  it  was  doubtless 
realized  ml^t  have  been  above  the  pricra 
specified  In  the  contract  for  the  first  period, 
while  under  other  condltlDns  prices  below 
those  specified  might  bare  proved  more  ad- 
vantageous. The  reason  for  this  is  manifest; 
for,  eitim  by  reason  of  the  Increase  of  de- 
fendant's business  throughout  the  country, 
or  for  other  causes,  a  reduction  In  price,  al- 
though temporarily  giving  smaller  profits, 
might  have  yielded  to  defendant  company  a 
greater  Inoome  for  the  entire  period,  and 
thus  have  resulted  beneficially  to  either  or 
both  of  the  parties.  Moreover,  it  furnished 
to  defendant  a  lever  by  which  plaintiff,  by 
more  favorable  prices,  might  be  Induced  to 
continue  Its  services  for  the  additional  five- 
year  term;  while,  on  the  other  hand.  If  de- 
sirous of  ridding  itself  of  the  agency,  by 
means  of  a  higher  revision  under  the  limi- 
tation provided,  It  might  have  had  the  effect 
of  causing  defendant  not  to  exercise  the  op- 
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-tton.  Altbonffh,  no  doubt.  Tecognlilnff  tbe 
possible  advantages  to  tbe  optlonw,  the  ap- 
tlonee  aiipears  to  have  been  willing  to  run 
tbe  risk,  so  long  as  protected  by  the  claose 
"not  exceed  the  prices  mling  at  that  time." 
When,  Hieretore,  tbe  exercise  of  tbe  option 
was  decided  upon,  It  was  proper  that  de- 
fendant be  notified;  tor,  la  ordec,  to  ascertain 
wbether  it  was  desirable  to  inToke  the  op- 
tion danse  in  its  behalf  the  agent,  or  op- 
tionee, was  entitled  to  know  what  revision, 
if  any,  would  be  made,  whether  the  prices  of 
the  commodity  to  be  handled  were  to  be  re- 
duced, or  whether  prices  would  be  demanded 
which  plaintiff  might  deem  above  the  ruling 
price,  and,  If  so,  to  have  the  differences  ad- 
Justed  by  such  proceedings  as  would  prove 
essential  to  a  determination  of  the  effect  of 
«uch  limitation.  And  when  plaintiff  notified 
defendant  of  its  Intention  to  exercise  the  op- 
tion, and  defendant  refused  to  recognize  Its 
rights,  under  any  clrcumBtances,  to  proceed, 
plaintiff  was,  If  unable  to  make  such  a  show- 
ing as  would  entitle  It  to  equitable  relief, 
left  to  the  remedy  pursued  herein.  Harlow 
V.  Oregonlan,  45  Or.  520,  78  Tae.  737;  Id., 
63  Or.  272,  100  Pac.  6. 

The  most  that  may  be  said  in  support  of 
defendant's  contention  Is  that  tbe  language 
nsed  lu  tbe  option  clause  Is  susceptible  of 
two  or  more  constructions,  one  of*  which  Is 
that  It  merely  Intended  to  provide  that.  In 
tbe  event  an  amicable  agreement,  concern- 
ing the  revision  of  prices,  could  not  be  bad, 
the  agency,  and  contract  covering  It,  regard- 
less of  such  failure  to  agree,  continued  for 
another  flve-year  period,  and  the  "ruling 
price"  sbould  prevail,  which  ruling  price 
might  be  less,  but  not  greater,  than  that 
named  in  the  contract  for  the  first  five-year 
period;  tbe  other,  that  if  such  could  not  be 
accomplished  by  agreement,  the  "ruling 
price,"  whether  higher  or  lower  than  that 
spcctfied  in  tbe  contract,  should  prevail; 
while  a  third  Interpretation  would  be  that 
forcibly  presented  by  counsel  for  respondmit, 
to  the  eflFect  that  it  was  merely  an  "agree- 
ment to  agree,"  and  therefore  void.  In  this 
conuKtlmi  we  must  keep  In  mind  the  set- 
tied  rule  of  construction  that,  where  a  con- 
tract Is  susceptible  of  diffenmt  interpreta- 
tions, one  or  more  of  which  would  enable  it 
to  stand,  and  others  which  might  vitiate  the 
Instrument,  the  construction  giving  effect  to 
all  Its  parte,  and  eostaintng  the  contract  and 
carrying  out  the  evident  intention  of  the 
parties  thereto,  will  prevail,  rather  than  the 
construction  nulilfylng  the  Instrument  HIl- 
debrand  v.  Bloodsworth,  12  Or.  75,  80,  6  Pac 
233:  Arment  v.  TamhUl  County,  28  Or.  474, 
470,  43  Pac  653;  Bt^kln  v.  Bank  of  Mobile, 
72  Ala.  262,  47  Am.  Bep.  408;  Pressed  Steel 
Car  Co.  V.  Eastern  Ry.  Co.,  121  Fed.  600,  57 
CCA.  635.  Now,  invoking  this  well-known 
canon  of  construction,  tbe  effect  of  the  clause 
of  the  option  under  consideration  was  to 
say  that,  when  tbe  flve-year  period  eaqtlred, 


all  parties  concaned  woold  confer  and  make 
such  revision  of  the  prices  am  might  be  deem- 
ed advisable,  and  that  If,  on  receipt  by  the 
optlonor  of  notice  of  an  Intention  on  the  part 
of  the  optionee  to  exercise  the  option,  no 
agreement  could  be  reached,  tbe  tben  ihiling 
prices  shonU  prevalL  When,  therefore,  the 
optlonor  received  the  notice  and  refused  to 
consrait  to  a  revision.  It  became  discretion- 
ary with  the  optionee  wbether  It  should  act 
upon  the  assumption  that  the  optlonor  was 
satisfied  with  the  pricra  spedfled  In  the  con- 
tract for  the  first  period,  or  demand  a  change 
in  ctmformlty  with  the  then  ruling  prices. 

Defendant  was  notified  of  plalntliTs  inten- 
tion to  exercise  the  option,  and  not  only  fail- 
ed to  meet  for  such  conference,  but  absolute- 
ly refused  to  recognize  plaintiff  as  having 
any  ris^te  under  the  contract  after  March  1, 
1907.  TbiB  left  the  agreement,  In  effect,  aa 
if  tbe  clause  had  read:  "In  consideration  of 
a  compliance  by  the  Olympla  Bottling  Works 
with  the  terms  of  the  foregoing  Instrument, 
said  company  shall  have  tbe  privilege  of 
continuing  tbe  agency  for  five  years  after 
March  1,  1902,  during  which  time  all  tbe 
terms  of  tbe  forgoing  contract  shall  remain 
in  full  force  and  effect,  subject  only  to  a 
modification.  It  it  shall  be  a  modification, 
that  the  prices  to  be  paid  for  beer  shall  be 
tbe  prices  mling  at  the  close  of  the  first,  and 
beginning  of  the  second,  five-year  period." 
In  tbls  connection  it  is  argued  that,  under 
any  circumstances,  it  was  Incumbent  upon 
tbe  optionee  to  inform  the  optlonor  of  Its  in- 
tent to  insist  upon  the  ruUug  price.  Since 
this  was  stated  In  tbe  option  clause,  of  which 
the  optlonor's  knowledge  was  equal  to  that 
of  the  optionee.  It  would  seem  that  such  no- 
tice was  unnecessary;  for  the  law  does  not 
require  vain  or  useless  things,  and  as  the 
optlonor  notified  the  optionee  that  it  would 
not,  under  any  clrcumstnueea,  permit  the 
agency  to  continue,  plaintiff  was  thereby  re- 
lieved from  any  further  duty  in  this  respect 
See  Livesley  v.  Krebs  Hop  Co.,  107  Pac.  460, 
and  authorltiefl  there  collated  on  this  feature. 

The  question  as  to  what  was  meant  by 
"prices  ruling  at  that  time."  and  also  as  to 
what  tbe  ruling  prices  on  March  1,  1907, 
were,  may  be  shown,  for  which  purpose  pa- 
rol testimony  Is  admissible.  For,  as  to 
whether  it  had  reference  to  the  market  price, 
or  the  price  at  which  beer  was  disposed  of 
at  wholesale,  or  such  prices  as  were  allowed 
to  similar  agencies,  does  not  appear  from  the 
contract  This  raised,  in  the  language  of  tbe 
option,  a  latent  ambiguity,  opening  It  to  in- 
quiry as  to  which  should  govern,  or  what 
was  intended  by  the  terms  used,  all  of  which 
was  for  the  Jury.  See  Manchester  Paper  Co. 
V.  Moore,  104  X.  Y.  680,  10  N.  861,  and 
other  authorities  above  cited. 

For  the  errors  complained  of,  the  Judg- 
ment Is  reversed,  and  a  new  trial  ordered. 

EAKIN,  J.,  dissenting,  holds  that  the 
<dause  In  the  agreement  constituttug  tbe  op* 
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tlon  Id  plaintiff's  favor  for  the  renewal  does 
not  fix  tbe  prices  at  which  the  beer  Is  to  be 
fumlshecl,  nor  determine  any  method  by 
which  they  may  be  ascertained.  I^erefore, 
When  plaintiff  notifled  defendant  of  its  ac- 
ceptance of  the  option,  still  there  was  no 
iLffreement  between  the  parties  npon  which 
either  could  recover  against  tbe  other.  The 
prices  at  which  the  goods  were  to  be  fur- 
nMied  was  tbe  subject  of  a  future  agree- 
ment, and  each  party  had  tbe  right  to  a  voice 
In  the  revision  of  tiie  prices,  tbe  maximum 
not  to  exceed  the  ruling  prices.  But  plain- 
tiff did  not  agree  to  pay  tbe  ruling  prices. 
A  contract,  to  be  enforceaUe,  must  fix  the 
price  <tf  the  goods,  or  fix  a  d^nlte  manner 
of  determining  it  Beach  on  Contracts,  88 
72-78;  21  A.  &  &  B.  HheietatB,  when 
plaintiff  notifled  defendant  tiiat  it  accepted 
tbe  option,  still  defendant  bad  no  remedy  up- 
on the  contract,  as  plaintiff  had  not  agreed  to 
any  price  that  It  would  pay.  I  believe  ttiat 
there  la  no  exception  to  tbe  rule  that,  if  the 
terms  of  tbe  option  are  so  indefinite  that  up- 
on acceptance  by  the  vendee  the  vendor  has 
no  remedy  upon  it,  it  la  void  as  to  both. 
*Tbe  parties  must  make  their  own  agree- 
ment and  not  leave  It  for  tbe  court  to  con- 
Btruct  one  for  them."  0  Cyc,  24S. 

If  by  the  acceptance  of  an  option  the  obli- 
gations of  both  parties  do  not  become  fixed, 
and  the  remedies  mutual,  then  th^  is  no 
llabUlty  upon  the  part  of  either.  21  A.  &  E. 
E.  923-92IK  Mutuality  of  tbe  contract  after 
acceptance  Is  essential  to  Its  validity.  It  Is 
said  In  Rude  v.  Levy,  43  Colo.  4S2-18S,  96 
Pac.  sea  Oei  (I27  Am.  St  Rep.  12.^:  "It  is 
only  wb«i  the  vendee  has  made  bis  election 
and  complied,  or,  in  good  faith  attempted  to 
comply,  with  the  terms  of  an  option,  and  it 
has  ceased  to  be  an  option,  and  has  ripened 
Into  a  mutually  binding  and  mutually  en- 
forceable contract,  that  it  becomes  euforce- 
able  In  equity  by  tbe  vendee."  There  is  no 
obligation  on  the  vendor  to  perform  until  the 
vendee  has  accepted  the  option,  and  Its  terms 
must  be  certain.  Marsh  v.  Lott,  8  Cal.  App. 
384,  97  Pac.  103.  These  two  principles  are 
well  illustrated  In  Castle  Creek  Water  Co. 
r.  City  of  Aspen,  146  Fed.  8,  76  C.  C.  A.  516, 
8  Am.  &  Biig.  Ann.  Cas.  660,  and  In  an  ex- 
haustive note  at  page  064.  See,  also,  note  to 
Mler  T.  ^adden  (Mich.)  12  Am.  &  Eng.  Ann. 
Cas.  90. 


STATE  T.  LEM  WOON. 

(Supreme  Court  of  Oregon.   April  6,  1910.) 

1.  Cbihinal  Law   (8  1171*)  —  CONDUCT  OF 
COUNSEX— HaBIILESS  EbBOB. 

Where,  in  a  prosecution  for  mnrder  occur- 
rins  in  a  building  in  wlilch  a  Chinese  society 
had  its  headquarters,  defendant,  a  Chinaman,  on 
cross-examination  and  on  direct  examination  re- 
ferred to  a  ToDg  society  and  trouble  therein 
which  resulted  in  factions,  and  the  dyinx  decla- 


ration of  the  Gbioaman  murdered  also  referred 
to  the  factions,  a  question  of  the  state's  attor- 
ney to  defendant's  witneas,  "Isn't  it  a  fact 
that  that  is  a  place  where  you  keep  a  lot  of 
knivea  and  pistols  and  guns  to  kill  people  with?" 
is  not  rerersible  error,  though  on  objection  sus- 
tained the  attorney  sued  in  different  terms  the 
same  question  twice  more^  and  it  appeared  that 
there  was  a  box  containmg  the  weapons  on  a 
table  in  the  presence  ot  the  Juzy,  bat  which  was 
excluded  in  the  absence  oi  me  jnty. 

[Ed.  Note.— For  other  cases;  see  Criminal  Law, 
Dec.  Dig.  8  1171.*] 

2.  Criminai,  Law  (|  1170ii*)  —  Cokduct  or 
Counsel— Haruless  Ebbob. 

An  objectionable  question  to  a  witness  in  a 
murder  prosecution  will  not  be  reversible  er- 
ror, which,  on  objection,  vas  withdrawn,  and 
no  ruling  asked  or  exception  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Dec.  Dig.  I  1170%.*J 

3.  Witnesses  (J  372*)— Scopb  of  Caoss-Ex- 

AUINATION— INTEBEST. 

In  a  prosecution  for  the  murder,  defend- 
ant's evidence  tended  to  cdiow  that  the  trouble 
arose,  not  from  a  personal  difficulty,  but  be- 
cause of  two  factions  of  a  Chinese  Tong  society, 
and  a  feud  In  consequence  thereof.  Defendant 
and  another  were  arrested  in  their  room  with 
the  door  locked,  and  refused  to  admit  the  of- 
ficers, and,  when  they  forced  the  door,  they 
found  a  third  party  with  them,  and  a  loaded 
revolver  was  discovered  on  the  floor.  On  cross- 
examination  of  the  third  party,  state's  counsel 
asked:  "Why  didn't  you  open  the  door  when 
tbe  ofBcers  knoffted?"  ffel^  that  tbe  qnestioa 
was  proper  cross-examination,  as  tending  to 
show  the  interest  of  the  witness, 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  1192-1199;  Dec.  Dig.  8  372.*] 

4.  Witnesses  (8^372*)— Scope  of  Cboss-Ex- 

AlflNATION— CbEDIBIUTT. 

In  such  case,  cross-examination  of  the  wit- 
ness as  to  his  conduct  from  the  time  he  ate 

supper  until  Ws  arrest  was  proper  cross-exam- 
ination, under  B.  &  O.  Comp.  $  716,  allowing 
the  court  to  permit  iUQniry  into  a  collateral 
fact,  when  directly  connected  with  the  question 
in  dispute;  since  It  tended  to  show  his  inter- 
est, and  may  have  bad  a  bearing  on  his  credi- 
bility. 

[Ed.  Note.— For  other  cases,  see  Witneases, 
Dec.  Dig.  8  372.*] 

5.  Criuinal  Law  <S  404*)  —  Aou issioh  or 
Evidence— DEHONGriBATivE  Evidence. 

In  such  case  the  pistol  found  on  the  floor 
was  properly  admitted  in  evidence,  tiiough  it 
was  m  no  way  connected  with  the  shooting 
itself. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  88  873,  891-893,  1457 ;  Dec.  Dig.  § 

6.  Criminal  Law  (8  730*)— Harulkss  Ebbob 

— RRUABKB  of  COUNSEl.. 

Objectionable  remaAs  of  counsel  for  state 
in  a  criminal  prosecution,  induced  by  counsel 
for  defendant  objecting  to  a  proper  question 
on  cross-examination^  are  not  revenihle  error 
where  stricken  on  objection. 

[Ed.  Note,— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1693;  Dec.  Dig.  8  730.*] 

7.  Witnesses  (8  277*)— Cboss-Examinatiok- 
Cboss-Kxamination  OF  Defendant. 

Under  B.  A  a  Comp.  f  1400,  makh«  de- 
fendant in  a  criminal  prosecution  a  competent 
witness  in  his  own  belulf,  and  providing  that, 
when  a  defendant  offers  himself  as  a  witness, 
he  may  be  cross-examined  as  to  all  facts  to 
which  he  has  testified,  tending  to  bis  eonvictton 
or  acquittal,  a  defendant  in  a  pnweeatfmk  for 


•Tor  other  cases  see  sams  topic  and  section  MUHBBR  la  &ae.  ft  Am.  D:ga.  1MI7  to  Aats.  S  Rsportsr  Indoxf 
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mnrdw  teitlfytiv  fn  bis  own  bdialf  aa  to  alibi 
and  as  to  what  took  place  at  the  boapital  to 
whidi  he  was  taken  for  ideotiflcatioD  by  the 
party  abot  may  be  properly  croas-examlned  as  to 
wbeuer  one  'whom  he  had  named  aa  eatlog  sup- 
per with  him  at  the  time  of  the  maraer  bad 
cone  oat  of  the  room  daring  the  time  referred 
to,  and  aa  to  defendant's  acqaalntance  with,  and 
his  identification  of,  the  parties  who  were  at 
the  hospital,  aa  to  whose  statementa  be  bad 
testified  OD  direct  examination,  and  also  where 
be  bad  testified  on  cross-examination  that  his 
name  was  other  than  the  one  under  which  be 
waa  prosecuted  aa  to  bis  statements  concerning 
bia  name  made  on  arraignment,  etc. 

{Ed.  Note.~For  other  caaes,  see  WltnesBe& 
Dec.  Dig.  I  27T.*] 

fi.  Cbiuinai,  Law  (|  1171*)— Intboduotiok  or 

Witnesses— Uabml£8s  Ebrob. 

A  witness  in  a  murder  case  testified  that 
be  had  called  the  officers  and  pointed  out  the 
defendant,  and  that  another  Chinaman  told 
bim  that  defendant  had  done  the  shooting. 
Counsel  for  defendant  remarked  that  the  men 
who  incited  the  arrest  seemed  to  have  disap- 
peared, whereupon  the  state's  attorney  said  that 
the  person  named  by  the  witness  would  be  pro- 
duced if  wanted,  to  which  defendant's  counsel 
answered,  "Then  we  will  find  out  all  about  this." 
Held  that,  though  it  was  not  good  practice  for 
the  state's  attorney  to  produce  sudi  witness  and 
place  bim  on  the  stana  without  examining  him. 
Baying  that  he  believed  all  bis  testimony  was 
hearsay,  still  there  was  no  error,  where  no  rul- 
ing was  made  by  the  court  or  exception  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  U71.*] 

9.  Cbiminal  Law  (8  1086*>— Appeal— Neceb- 

SJTT  or  ObJECTIOMS— FABTT  PBOSBCUTINO. 
On  appeal  in  a  prosecution  for  murder, 
the  court  cannot  notice  an  objection,  then  first 
made,  that  the  prosecution  was  cmiducted  by 
an  attorney  hired  by  the  friends  of  deceased 
to  whom  the  state's  aUmney  tnmed  over  tbe 
prosecuticm. 

[Ed.  Note.— For  other  cassa,  aea  Criminal  Law, 
Dec.  Dig.  S  1035.*] 

10.  Witnesses  (f  331%*)  — Impeachment— 

COMPETENCT  OT  EVIDENCE— ChaBACTEBISTIC 

or  Chinese. 

In  a  prosecntion  fbr  murder,  all  the  par- 
ties l>eing  Chinamen,  in  which  there  was  evi- 
dence tending  to  show  that  tbe  murder  was 
the  result  of  a  feud  in  a  Tong,  evidence  that  it 
was  a  characteristic  of  the  Chinese  to  be  re- 
vengeful, etc.,  as  hearing  on  the  t>ona  fides  of  the 
identification  of  defendant,  is  inadmissible  in 
view  of  B.  &  C.  Comp.  Sf  695,  722.  providinff 
that  all  competent  persons  may  be  witnesses,  and 
that  a  witness  is  presumed  to  speak  the  truth, 
since  it  could  not  be  applied  to  tbe  individaal. 

[Ed.  Note.— For  other  cases^  see  WltosBses, 
Dec.  Dig.  I  331^.*] 

11.  Cbiminai,  Law  (X  7.'S9*)— Inbtbuctions— 
Absumption  as  to  Facts. 

An  Instruction  which  leaves  the  fact  of 
flight  of  defendant  to  the  j\try»  and  Instructs 
aa  to  the  effect  of  flight,  b  not  an  Invaslmi  of 
tbe  province  of  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Ciiminal  Law, 
Gent.  Dig.  1  1793 ;  Dec.  Dig.  |  759.*] 

.  Aiveal  from  Circuit  Gonrt,  Hultnomah 
Coiiiit7 ;  Earl  C  BrtmaaKh.  Judge. 

Lem  Worn  woa  convicted  of  murder,  and 
he  appeals.  Afllrmed. 

On  April  1,  1906,  defendant,  Jointly  with 
Tee  Gneng,  was  charged  by  Information  with 
tbe  crime  at  murder  by  killing  Lee  Tal  Hoy 


on  Mai^  7,  1908,  and  upon  a  separate  trial 
was  fonnd  goilty  of  murder  In'  the  first  de- 
gree, and  appeals  from  a  judgment  tberecm. 
Tbe  bomldde  was  committed  In  a  ImlldlnK  at 
the  comer  ot  Fourth  and  Pine  streets,  In 
Portland,  Or.  This  defendant,  Tee  Gueng. 
and  Jo  Ah  Bros,  lived  In  two  rooms  on  tbe 
third  floor  of  a  building  at  the  comer  of 
Second  and  Oak  streets,  on  the  east  side  of 
Oak,  being  one  block  south  and  two  blocks 
east  of  the  {dace  (rf  the  Iiomlcide.  Defend- 
ant denied  that  he  did  the  killing,  and  at- 
tempted to  prove  alibi.  He  also  contends 
that  his  name  is  Lam  Sney,  and  not  Lem 
Woon. 

John  F.  Logan,  Frank  F.  Freeman,  Ralph 
E.  Moody,  and  Henry  E.  McGinn,  for  appel- 
lant. Joseph  J.  Fitzgerald  and  Dan  J.  Ma- 
larkeyi  for  the  State. 

EAKIN,  J.  (after  stating  the  facta  as 
above).  Many  of  the  assignments  of  error 
arise  out  of  the  fact  tliat  there  is  evidence 
tending  to  show  that  decedent,  the  two  de- 
fendants, and  moat  of  the  witnesses  are  Chi- 
nese, and  are  members  of  a  Chinese  society 
known  as  the  *'Bow  On  Tong";  that  before 
tbe  killing  there  was  trouble  In  the  Tong. 
which  had  divided  It  into  two  factions ;  and 
that  decedent  was  blamed  fbr  this  trouble. 
Most  of  the  Chinese  wltnesBes  for  the  state 
and  the  decedent  belonged  to  what  is  refers 
red  to  as  the  new  faction,  and  most  of  those 
for  the  defense  belonged  to  the  old  faction, 
and  there  was  evidence  tending  to  show  that 
the  killing  was  the  result  of  the  trouble  be- 
tween the  factions.  The  trial  was  conducted 
principally  by  D.  J.  Malark^,  who  appeared 
with'  the  district  attorney  for  the  state. 

The  first  assignment  of  error  relates  to 
the  conduct  of  Mr.  Malarkey  In  the  cross- 
examination  of  Chin  Lum,  a  witness  for  de- 
fendant, who  belonged  to  tbe  old  faction  of 
the  Tong,  lived  In  the  same  rooms  with  de- 
fendant, and  testified  for  defendant  upon  his 
defense  of  an  alibi.  After  some  cross-exami- 
nation as  to  what  took  place  at  those  rooms, 
Mr.  Malarkey  asked:  "Isn't  It  a  fact  that  is 
a  place  where  you  keep  a  lot  of  knives  and 
pistols  and  guns  to  kill  people  with?"  This 
waa  objected  to,  and  the  objection  Bustalned. 
The  question  was  repeated  In  a  different 
form,  and  an  objection  again  sustained,  and 
a  third  time  It  was  asked  In  another  form, 
and  objected  to.  The  objection  was  at  first 
overruled,  and  the  witness  answered:  "That 
place  belong  Bow  On  Tong,  formerly  Bow 
On  ToDg  beadQuarters.  Good  many  members 
come  there  to  stay,  and  leave  their  things 
there.  Don't  know  who  belonged,  because 
former  time  Bow  On  Tong  been  there."  It 
appears  that  a  box  containing  the  weapons 
referred  to  In  tbe  question  were  on  the 
clerk's  desk,  and  were  about  to  be  presented 
by  counsel,  when  the  court  adjourned  tmtil 
morning  and  reserved  final  decision  for  fur- 


•Vor  etlMr  asses  see  same  tepto  and  section  MUHBJBft  tn  Deo.  A  Am.  Digs.  1903  to  data,  *  Ksporter  Indaaae 
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tber  consideration.  On  recoDTenlng  court, 
the  Judge  announced  that  he  was  not  clear  as 
to  the  admlsBlbUity  of  this  evidence,  and 
that  the  defendant  should  have  the  benefit  of 
the  doubt,  and  excluded  the  evidence.  There- 
upon, at  the  request  of  Mr.  Malarkey,  the  jury 
retired,  and  In  their  absence  there  was  fur- 
ther controversy  In  relation  to  the  question, 
and  the  weapons  were  offered  In  evidence, 
but  not  in  the  presence  of  the  jury,  when 
the  court  said:  "The  Introduction  of  the 
weapons  under  such  circumstances  might 
tend  to  prejudice  the  case  of  this  defendant 
In  the  minds  of  the  Jury.  Call  the  Jury."  It 
Is  not  necessary  for  us  to  determine  the  rel- 
evancy of  the  matter  sought  to  be  adduced 
by  the  question  and  oCFer,  as  the  objections 
were  sustained.  But  the  Inquiry  is  whether 
asking  the  question,  the  presence  of  the  box 
of  weapons,  and  the  statement  were  preju- 
dicial and  reversible  error,  without  other 
ruling  by  the  court  or  exception  by  defend- 
anL  The  first  reference  to  the  trouble  In 
the  Bow  On  Tong  was  by  the  defense  In  the 
cross-examination  of  the  state's  witnesses 
Lee  Shu  and  Gow  Ylng  Yuen.  It  was  also 
mentioned  by  decedent  In  his  dying  declara- 
tion as  testified  to  by  Lee  Ilueng  and  R.  W. 
Wilbur,  and  also  by  defendant  in  bis  direct 
examination,  and  this  question  was  asked 
«vldently  on  the  theory  that  the  trouble  re- 
sulting in  the  shooting  was  a  Tong  fight,  and 
ve  eee  nothing  In  the  facts  or  conduct  of 
counsel  to  Indicate  that  the  question  was 
asked  In  bad  faith  or  from  an  improper  mo- 
tive. The  mere  asking  of  the  question  was 
not  reversible  error.  lu  this  connection  may 
be  considered  assignment  of  error  No.  6,  re- 
lating to  the  conduct  of  Mr.  Malarkey  In 
asking  defendant's  witness  Sam  Ah  Fye, 
""You  and  Won  Jake  Num  have  fixed  up  a 
good  many  Chinese  Jobs,  haven't  you?"  which, 
upon  objection,  was  withdrawn,  and  no  rul- 
ing was  asked  or  exception  taken,  and  there- 
fore no  error  was  committed,  although  the 
asking  of  such  a  question  should  not  be  coun- 
tenanced. 

The  second  assignment  of  error  relates  to 
the  scope  of  the  cross-examination  of  Jo 
Bong,  a  witness  for  defendant,  and  the  state- 
ments of  Mr.  Malarkey  In  relation  thereto. 
His  direct  examination  related  only  to  what 
took  place  in  bis  hearing  at  the  hospital. 
Defendant's  counsel  had  previously .  brought 
ont  in  cross-examination  of  the  state's  wit- 
nesses and  by  defendant  himself  the  facts 
•disclosed  as  to  the  Bow  On  Tong,  the  division 
In  it,  and  that  the  Chinese  witnesses  belonged 
to  one  faction  or  the  other.  It  was  evidently 
the  purpose  of  the  defendant  to  Impress  up- 
on the  jury  that  the  killing  of  Lee  Tai  Hoy 
was  the  resiilt  of  a  feud  in  the  Tong,  one  fac- 
tion against  the  other,  rather  than  a  person- 
:al  difficulty  between  the  slayer  and  Lee  Tal 
Hoy.  This  purpose  Is  also  disclosed  by  the 
■ettOTt  of  defendant  to  Introduce  the  evidence 
of  Mr.  Lord  and  Sam  Ah  Fye  as  to  the  cus- 
tom of  the  Cblneae  to  seek  xevmgt  In  ucli 


cases  against  any  one  in  the  opposing  faction. 
Jo  Ah  Bong,  as  had  already  been  shown  by 
the  state's  evidence,  was  present  when  de- 
fendant and  Yee  Gueng  were  arrested  in 
their  rooms  at  the  corner  of  Second  and 
Oak  streets,  having  the  door  to  the  rooms 
locked  and  barred,  and  refused  to  admit  the 
officers,  and,  when  they  forced  the  door,  tbey 
found  Jo  Bong  and  defendant  Yee  Gueng  in 
the  toilet  and  this  defendant  in  the  other 
room.  And,  after  arresting  Jo  Bong  and 
Yee  Gueng,  they  discovered  on  the  fioor  of 
the  toilet  a  41  colt's  revolver  loaded.  Upon 
the  cross-examination  of  Jo  Bong,  Mr.  Ma- 
larkey asked:  "Why  didn't  you  open  the  door 
when  the  officers  knocked?"  Counsel  for  de- 
fendant objected  to  this  question  on  the 
ground  that  it  was  Incompetent  and  not 
cross-examination,  whereupon  Malark^  re- 
marked: "Are  you  objecting  to  having  thla 
man  who  was  down  there  tell  what  happened 
there?  Can't  I  show  that  you  tried  to  seal 
this  man's  lips  who  was  tbere;  that  he  was 
standing  on  guard  at  the  door  with  a  gun, 
preventing  the  police  getting  them ;  •  •  • 
and  I  have  a  right  to  show  the  Interest  of 
this  witness  In  this  case  and  show  that  this 
witness  whom  you  put  upon  the  witness 
stand,  and  whom  you  fall  to  ask  about  what 
occurred  at  the  time  and  place  where  be  was 
present.  I  have  a  right  to  delevt^  upon  his 
cross-examination  bis  interest  In  this  def^id- 
ant,"  etc.  Defendant's  counsel  moved  that 
"these  remarks  be  stricken  out  with  refer- 
ence to  murderers  and  everything  else  in 
this  case,  and  the  remarks  about  the  man 
I  standing  on  guard  at  the  door  with  a  pistol." 
The  reference  to  "murderers  and  standing 
guard  with  a  loaded  revolver"  was  strl(^en 
out.  Tbe  question  objected  to  was  proper 
cross-examination,  as  tending  to  show  the  in- 
terest of  the  witness,  and  the  aid  he  was  ren- 
dering defendant  and  the  objectionable  parts 
of  Malarkey'8  remarks  were  stricken  out 
We  find  no  prejudicial  error  In  this  assign- 
ment. Thereafter  the  witness  was  cross-ex- 
amined at  length  as  to  his  conduct  from  tbe 
time  he  ate  supper  until  the  time  of  the  ar- 
rest, about  8  o'clock,  all  of  which  was  object- 
ed to  as  not  cross-examination,  and  excep- 
tions were  saved.  Thla  examination  tended 
to  show  his  interest  and  may  have  had  a 
bearing  upon  his  credibility,  and  was  within 
the  state's  privilege  of  cross-«amlnatlon.  It 
Is  said  in  State  v.  Mah  Jim,  13  Or.  235,  10 
Pac.  306.  that  "In  a  criminal  case  any  ques- 
tion which  tends  to  show  a  feeing  or  bias 
of  tbe  witness  against  the  accused  Is  compe- 
tent." In  State  v.  Olds,  18  Or.  440,  «2, 
22  Pac.  940.  941.  it  is  said:  "Tbe  state  had 
the  right,  on  cross-examination,  to  ask  tbe 
witness  anything  that  would  show  his  inter- 
est in  tbe  result  of  the  trial,  and  anything  he 
did  in  aid  of  the  defaidant  atwnt  the  trial 
for  tbe  purpose  of  enabling  the  Jury  to  prop- 
erly weigh  his  evidence,  and  to  Intelligently 
pass  vptm  his  credibility."  By  sectltm  690^ 
B.  &  0.  CfKnp.,  tlte  presonqitlui  that  ft  wit- 
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ness  ipeakB  tbe  tnitb  mar  orercome  br 
«Tldenc6  affecting  hiB  motives.  Section  Tltt 
provides  that  It  ia  "within  the  dlacretloa  of 
the  court  to  permit  Inquiry  Into  a  collateral 
fact,  when  Buch  fact  la  directly  connected 
with  the  question  In  dlspate,  and  la  essential 
to  Its  pn^r  determination,  or  when  It  af- 
fects the  credibility  of  a  witness." 

At  the  close  of  the  testimony  of  TIchenor, 
the  pistol,  which  was  found  on  tiie  toilet 
floor,  was  admitted  in  evidence  over  defend- 
ant's objection,  and  this  is  assigned  as  er- 
ror. The  pistol  does  not  appear  to  have  been 
offered  as  In  any  way  connected  with  the 
shooting  of  Lee  Tai  Hoy.  but  aa  incident  to 
and  connected  with  what  transpired  at  the 
time  the  door  was  forced  and  the  d^eud- 
ants  and  Jo  Bong  arrested,  and  we  find  no 
error  In  admitting  it  Also,  this  evidence 
and  tliat  relating  to  the  Bow  On  Tong,  the 
trouble  in  It,  the  fact  that  defendants  and  de- 
cedent, as  well  as  the  witnesses,  were  mem- 
bers of  It,  Justify  the  instruction  defining 
and  limiting  the  purpose  and  effect  of  the 
eridenoe  relating  to  the  Bow  On  Tong,  and 
was  not  an  invasion  of  the  province  of  the 
Jury.  Exceptions  were  also  taken  to  quea- 
tlons  aaked  d^endant  upon  his  cross-exami- 
nation. 

For  the  purpose  of  establishing  an  alibi, 
defendant  on  his  own  behalf  testified  that 
from  10  minutes  past  6  o'clock  p.  m.  on  the 
day  of  the  homicide  he  was  not  out  of  his 
rooms  on  Second  and  Oak  streets  until  be 
was  arrested  about  8  o'cIodL  p.  m.  He  also 
testified  at  length  aa  to  what  took  place  at 
the  hospital  when  be  was  taken  thao  by  the 
officers  Immediately  after  the  arrest  for 
Identiflcatlon  by  the  wounded  man.  The 
cross-examination  related  among  other  things 
to  whether  or  not  Jo  Bong,  whom  be  named 
as  one  who  had  eaten  anpper  there;  had  gone 
out  of  the  rooms  during  the  time  referred  to 
and  bow  long  he  had  been  gone;  also,  aa  to 
bis  acquaintance  with,  and  bis  identification 
of,  Lee  Tal  Hoy  and  Lee  Hueng,  who  were 
at  the  hospital,  and  as  to  whose  statements 
be  bad  testified  on  direct  examination.  To 
all  of  this  cross-examination  defendant  ol>- 
Jected  on  the  ground  that  it  was  not  cross- 
examination  and  made  defendant  a  witness 
against  himself.  The  state  had  a  right  to 
examine  him  as  to  the  dreumstances  bearing 
upon  the  alibi,  both  u  to  the  fact  of  bis 
presence  in  the  rooms  and  anything  that 
might  bear  upon  the  truthfulness  of  his  staA- 
ments  in  relation  thereto,  and  the  same  is 
troe  as  to  hia  acquaintance  with  decedent 
and  Lee  Hnoig,  ao  fiir  as  it  relates  to  his 
identification  of  tliem :  also^  In  bis  direct  ex- 
amination, defendant  testified  that  bis  name 
was  Lam  Su^,  and  not  Lem  Woon,  and  the 
Mme  objection  was  made  to  the  inquiry  by 
the  state  as  to  hla  statement  made  upon  bis 
arraignment,  that  his  name  was  correctly 
stated  In  the  Information  and  aa  to  the  pro- 
ceedings at  the  preliminary  examination 
where  be  was  referred  to  only  as  Lem  Wo<hi. 
107P^-62 


We  think  this  was  all  strictly  within  the 
state's  right  of  cross-examination.  It  was 
germane  to  statements  made  in  his  direct 
examination  upon  these  matters.  .Section 
1400,  B.  &  O.  Comp.,  makes  a  defendant  in  a 
criminal  action  competent  as  a  witness  on 
his  own  b^bAlf,  ani),  when  offering  himself 
aa  a  witness,  be  shall  be  deemed  to  have 
given  tbe  prosecution  a  right  to  cross-exam- 
ination upon  all  facts  to  which  he  has  testi- 
fied tending  to  his  conviction  or  acquittal. 
The  scope  of  such  cross-examliiatl(m  Is  now 
settled  by  the  case  of  State  t.  Bartmess,  83 
Or.  no,  124,  64  Fac^  167,  171,  where  Mr. 
Justice  Hoore,  speaking  for  the  court,  says : 
"A  fair  conatmctlon  of  the  statute  in  ques- 
tion leads  OB  to  conclude  that  defiant  In  a 
criminal  action,  having  voluntarily  testified 
in  his  own  b^alf,  may  be  cross-oumlned  in 
rdation  to  all  facts  and  matters  germane  to 
the  testimony  given  by  him  on  his  examlna- 
Uon  in  chief."  And  in  State  t.  MUler,  43 
Or.  325.  880,  74  Fac.  658.  659,  Mr.  Justice 
Wolra-ton  Ktys:  "Tbe  statute,  bowevor,  is 
not  to  receive  an  nndnly  restricted  or  nar- 
row conatmction,  and  tbe  cross-oamlnatlon 
must  extend  the  Inquiry  to  facts  and  matters 
manifestly  germane  and  rdevant  to  the  facts 
testified  to  in  chief,  tending  to  their  explana- 
tion and  elucidation,  and  In  this  respect  may  • 
be  as  searching  and  broad  as  the  foundation 
upon  which  It  rests."  And  In  the  still  more 
recent  case  of  State  v.  Deal,  S2  Or.  60S,  08 
Pac.  160,  Mr.  Chief  Justice  Bean,  speaking  of 
tbe  cross-examination  of  a  defendant,  says: 
"It  must  now  be  r^arded  aa  settled  that  it 
mnst  be  confined  to  matters  properly  ger- 
mane to  and  connected  with  bis  testimony  in 
chief.  •  •  •  In  other  words,  a  defend- 
ant cannot,  under  the  guise  of  a  cross-ex- 
amination, be  compelled.  In  violation  of  sec- 
tion 11,  art.  1,  of  the  Constitution  of  Oregon, 
to  give  evidence  against  himself,  but,  when 
he  becomes  a  witness  on  his  own  behalf,  be 
waives  this  constitutional  guaranty  as  to 
all  matters  properly  connected  with  his  ex- 
amination in  chief,  and  subjects  himself  to 
such  cross-examination  thereon  as  may  tend 
to  explain,  elucidate,  or  affect  the  credibility 
of  his  testimony,  and  such  cross-examination 
may  be  as  vigorous,  and  searching  as  that  of 
any  other  witness."  Thus,  even  If  the  cross- 
examination  does  make  him  a  witness  against 
himself,  it  is  not  objectionable  on  account 
thereof,  provided  it  relates  to  matters  proper- 
ly connected  with  his  examination  In  chief. 
Vo  error  was  committed  In  permitting  this 
cross-examination. 

There  was  a  conflict  In  the  evidence  as  to 
what  Is  the  true  name  of  defendant,  but  ttiat 
was  a  question  for  tbe  Jury.  Furthermore, 
tbe  defendant  was  Identified  by  several  wit- 
nesses independent  of  the  name.  Lee  Tai 
Hoy  in  bis  dying  de<daration  iwlnted  him 
out  as  bis  assailant;  also,  Chung  Kim  and 
Lee  8bn  and  Gow  Ylng  Yuen  identified  bim 
as  nmnlng  from  the  bouse  Immediately  after 
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the  shooting,  and  It  was  for  the  Jnry  to  de- 
termine  the  fact 

During  the  presentation  of  the  state's 
case,  Malarkey  called  to  the  witness  stand 
Jang  Ah  POO,  and,  after  he  was  sworn  as  a 
witness,  Mr.  Malarkey  stated:  "That  the 
testimony,  If  any,,  that  this  witness  will  give 
is  In  my  Judgment  only  hearsay  testimony, 
and  I  only  called  him  because  of  the  fact 
that  counsel  for  the  defense  has  Intimated 
that  they  want  Jong  Poo."  Counsel  for  the 
def^ue  stated:  "We  haven't  called  him,  and 
we  never  said  we  wanted  him.  We  asked  one 
witness  where  he  was,  where  the  man  that 
gave  him  the  Information  was,  and  he  said 
he  was  gone."  Mr.  Malarkey  replied:  "No: 
be  said  he  didn't  know.  Now,  here  Is  Jung 
Poo.  X  do  not  offer  him  as  having  any  per- 
sonal knowledge  of  any  facts,  but,  If  yon 
want  Jung  Poo,  I  do  not  want  yoa  to  object 
when  I  call  him,  because  you  have  practical- 
ly made  so  much  about  "Jung  Poo  I  do  not 
want  any  objection  on  the  ground  that  It  Is 
hearsay  evidence."  Mr.  Xx>gan  replied:  "X 
desire  Uiat  that  be  Btrl(&en  out  This  man  is 
on  trial  fbr  his  Uf^  and  this  is  not  to  be 
the  nibject  of  by-play  betweai  counseL  X 
move  to  have  It  stricken  out"  The  Court: 
"I  suppose  counsel  has  a  right  to  make  his 
*  statement  when  be  produces  the  wltnera  out 
of  the  abundance  of  caution."  Prior  to  this 
time  hem  lAng,  a  witness  for  tbe  state,  testi- 
fied that  he  had  called  tbe  police  and  aided 
in  pointing  out  to  them  the  defendants,  and 
that  be  had  obtained  bis  intonnatlon  as  to 
who  bad  done  the  shooting  from  JTung  Poo, 
and,  when  cross-examined  by  defendant's 
counsel  in  r^ard  to  Juns  Poo,  Kr.  Freeman 
for  the  defense  stated:  "These  men  Ibat  in- 
cited the  arrest  i^fpear  to  have  disappeared.*' 
Mr.  Malark^ :  "Juug  Ah  Poo  will  be  pro- 
duced here  if  yon  want  him."  Mr.  Freeman : 
"I  was  taking  It  from  tbe  testimony  of  the 
witness  that  be  bad  disappeared.  He  didn't 
seon  toknowwhwe."  Mr.  Malarkey:  "This 
witness  Is  not  bis  guardian.  We  will  put  him 
on  the  witness  stand  if  yon  want  to  hear 
him."  Mr.  Freeman:  "Then  we  will  find 
out  all  about  this."  Thus  it  seems  there  was 
on  understanding  betweoi  counsd  that  the 
state  was  to  produce  the  witness,  and  it  may 
have  been  a  proper  precaution  for  the  state 
to  do  BO  before  tbe  close  of  dtfendant's  testi- 
mony. Tet  we  cannot  approve  of  tbe  state's 
method  of  doing  this.  It  should  not  have 
sworn  him  as  a  witness  before  the  close  of 
Its  case  with  no  intention  of  asking  blm  any 
questions.  But  no  ruling  was  made  by  the 
court  or  exception  taken,  and  no  error  was 
committed. 

As  to  the  seventh  assignment  of  error,  de- 
fendant states:  "The  defendant  will  inirist 
that  it  was  error  on  the  part  of  the  court 
to  allow  the  district  attorney,  a  Judicial  of- 
ficer of  the  court  to  turn  over  the  prosecu- 
tion of  this  case  to  a  special  prosecutor,  who 
was  in  no  manner  an  officer  of  the  court,  but 
was  employed  by  the  friends  of  Lee  Tal  Hoy 


as  a  q>eclal  proeecntor."  At  tbe  commence- 
ment of  the  trial,  It  Is  recited  In  tbe  record 
that  the  state  was  represented  by  "Mr.  John 
H.  Stevenson  and  J.  J.  Fitzgerald,  d^utlea 
to  the  district  attorney  of  the  Fourth  Judi- 
cial district  of  the  state  of  Oregon,  and  Mr. 
Dan  J.  Malarkey,  special  counsel  for  the 
state."  This  Is  the  only  reference  In  the 
record  to  the  matter.  His  right  to  appear 
was  not  questioned,  nor  is  the  character  of 
his  employment  stated,  and  tbe  question  is 
raised  here  for  the  first  tlm&  Therefore  It 
Is  not  before  us  for  decision. 

The  defendant  attempted  to  show  the  re- 
vengeful disposition  of  the  Chinese  people  as 
a  race,  to  tbe  effect  that  "when  a  trouble 
breaks  out  between  two  dasses,  or  factions 
of  the  same  class,  and  one  man  is  Injured,  he 
does  not  care  particularly  whether  he  gets 
tbe  assailant  or  tbe  person  who  particularly 
Injured  him,  but  is  satisfied  If  he  brings  In- 
jury upon  one  or  tbe  other  side  or  class  or 
tectlon,"  and  for  that  purpose  called  two  wit- 
nesses, Cbas.  F.  Ziord,  a  white  man,  and 
Sam  Ab  Pye^  a  Gblnesa  fRils  was  offered, 
as  appears,  In  connection  wltb  and  in  aid  of 
the  other  evidence  tending  to  cast  doubt  up- 
on Hie  identity  of  the  slayer  of  Lee  Tal  Hoy ; 
the  design  thereby  being  to  discredit  tbe 
state's  witnesses.  The  evidence  offered  relates 
to  Chinese  customs  or  <^aracteristics,  and 
applies  to  the  race,  and  not  to  the  individual. 
But  a  rule  that  would  admit  evidence  of 
such  characteristics  or  customs  of  a  class  or 
a  race  to  affect  the  credibility  of  an  Individ- 
ual witness  of  that  class  or  race  cannot  ap- 
ply to  the  Chinese  more  than  to  the  Kegro, 
Indian,  or  any  other  people  who  practice 
them.  This  characteristic  of  the  Chinese, 
If  it  does  exist  among  them,  is  probably  out- 
classed by  fttmily  or  neighborhood  ffends  ex- 
isting to  this  day  In  certain  localities  In  our 
own  country,  where  wrongs  of  generations 
ago  are  still  being  avenged.  To  admit  sncb 
evidence  would  be  a  dangerous  precedent. 
Testimony  should  be  received  tmly  under  le- 
gal principles  and  rules  ot  evidence.  Section 
722,  B.  ft  C  Comp.,  provides  that  "aU  per- 
sons, without  exception  (save  certain  persons 
who  are  incompetent)  may  be  witnesses."  By 
section  fl05 :  "A  witness  is  presumed  to  apeak 
tbe  truth.  This  presumption,  howevw,  may 
be  overcome  by  the  manner  in  which  he  tes- 
tifies, by  the  character  of  his  testimony,  or 
evidence  affecting  his  character  or  mo- 
nves,  or  by  contradictory  evidence;  end 
where  the  trial  is  by  the  juty.  th^  are  tbe 
exclusive  Judges  of  bis  credlbiU^.**  The 
court  must  determine  the  competency  et  the 
witness,  but  the  Jurors  are  the  exclusive  Judg- 
es of  his  credibility  and  tbe  welt^t  to  be  ^v- 
en  to  his  evldmce^  All  persons  who  are 
competent  to  testify,  regardless  of  age;  reli- 
gion, race,  or  color,  stand  equal  btfore  ttie 
law  under  the  presumption  of  this  statnte. 
Shelp  V.  United  States,  81  Fed.  604,  33  a  C. 
A.  570.  And  the  drcnmstenees  or  erldmce 
to  affect  bis  credibility  must  r^te  to  and 
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affect  the  Indlrldaal.  Anytbtng  beyond  this 
would  not  only  tie  unreliable  bnt  dangeroua 
Wlgmora^  in  bis  work  on  SMdence,  after  dls- 
coaslng  at  some  Ingth  testimonial  qnaliflca* 
tlons  of  witnesses,  and  comparb^  the  relative 
credibility  of  witnesses,  and  the  value  of  tes- 
timony of  pec^e  of  dlfferoit  races  and  color, 
says,  at  section  S16:  "Taking  all  these  con- 
•  sideratloDa  together,  ft  may  be  concluded 
that  any  Judgment  of  condemnation  for  the 
testimony  of  aliens  In  general,  or  of  partic- 
ular races  or  peoples.  Is  likely  to  be.  In  the 
first  places  absolute^  Incwrect  as  not  ftraiid- 
ed  xm  facta;  In  the  second  place,  rcflatlTely 
unjust  SB  assuming  a  superiority  of  honesty 
which  can  6nly  be  hypothetical ;  In  the  third 
place,  unwise^  as  tending  merely  to  perpetu- 
ate lll-fedlng  and  mtsonderstandlng;  and, 
finally,  unsound  In  principle,  as  acludUig  In- 
dlscrlminately  a  mass  of  testimony  which 
ought  to  be  welf^ed  and  credited  In  each  In- 
dividual instance  for  what  it  may  seem  to  be 
worth."  It  is  said  in  United  States  v.  Lee 
Hnen  (D.  C.)  US  Fed.  442,  and  Indorsed  by 
vngmore  at  section  086,  that:  "If  It  affirm- 
atively appears  that  a  witness  bas  a  bias  in 
favor  of  persons  of  his  own  nationality,  In 
whose  behalf  he  Is  testlf^^ng,  or  against  the 
ottier  party  to  the  Ht^tlcm,  or  a  bias  in  fa- 
vor of  persons  ot  his  own  nationality  gen- 
erally, or  against  those  of  anoUier  nation- 
ality, such  fact  may  be  used  to  discredit  his 
testimony.**  And  the  same  rule  should  ap- 
ply to  a  bias  of  the  witness  In  favor  of  or 
against  a  family  or  faction  to  which  the 
wrongdoer  belongs,  if  the  latter  cannot  be 
readied.  But  It  certainly  would  be  incom- 
petratto  show  the  reputation  or  trait  of  char- 
acter of  a  class  or  race  of  people  as  to  ma^ 
ten  that  migbt  discredit  tiie  race  for  the 
purpose  of  discrediting  the  testimony  of  an 
Individual  of  that  race.  Dach  witness  should 
stand  or  fftll  by  his  own  character,  motives, 
or  cilMoms,  and  not  tiiat  of  his  race.  In 
Bhelp  V.  United  States.  SI  Fed.  806,  26 
C.  O.  A.  570,  B74,  the  same  prtndple  was  In- 
volved and  the  followbig  Instruction  to  the 
Jury  was  approved:  **(!)  It  Is  a  fact  that 
Indians  11^  and  it  is  also  a  fact  Oat  white 
men  lie,  and  some  of  the  most  civilised  and 
cultured  men  are -among  the  greatest  liars. 
The  evldoice  ot  Indian  witnesses  is  mtltled 
to  as  mwA  credlt^and  wel^t  as  the  evidence 
of  white  men,  and  such  crediUlity  and  weight 
are  detomined  by  the  same  rules  of  law. 
^  In  w^hlng  the  evidence  of  witnesaes, 
you  have  a  right  to  conalder  their  intelll- 
gence,  their  appearance  vpoa  the  witness 
stand,  their  apparent  candor  and  fairness  in 
giving  tb^  testimony,  or  the  want  of  sw^ 
candor  or  fairness,  their  Interest,  If  any,  In 
the  result  of  this  trial,  their  onwrtunlties 
'of  seeing  and  knowing  the  matters  concern- 
ing  whh^i  they  testify,  the  probable  or  Im- 
probaUe  nature  of  the  story  they  teU,  and 
from  these  things,  together  with  all  the  fftcts 
and  ctrcnmstancea  sunoundlng  the  ease,  as 
disclosed      the  testimony,  tetennlne  where 


the  truth  of  this  matter  lieA"  This  is  In  ac- 
cord with  sections  132,  696,  B.  4;  a  Gomp., 
above  quoted,  that  provide  that  "all  persons 
without  exertion  •  •  •  may  be  witness- 
es,** and  "a  witness  Is  presumed  to  speak  the 
truth,"  and  specifying  the  methods  by  which 
a  witness  may  he  discredited.  The  cre^bil- 
Ity  of  a  Chinese  witness  must  be  determined 
by  the  rules  of  law  applicable  to  other  wit- 
nesses. It  Is  said  in  Wo^  Ho  v. '  United 
States,  109  Fed^^SSS,  48  O.  G.  A.  705,  In  re- 
ferring to  the  credibility  of  wltneesM,  that 
"all  peofde,  without  regard  to  their  race,  col- 
or, creed  or  country,  *  •  •  atand  equal 
before  the  law."  In  HcDanlel  v.  Monroe,  63 
S.  a  807,  41  8.  B.  456,  it  is  said:  'TThe  credr 
Ibllity  of  a  witness  is  not  to  be  tested  by  the 
color  of  the  witness  or  by  the  race  to  which 
he  belongs.**  And  by  that  test  evidence  that 
tends  to  cast  discredit  upon  the  race  cannot 
be  received  to  discredit  an  Individual  wlt^ 
ness.  It  Is  said  In  Shelp  v.  United  States, 
supra:  "The  truth  is  tha^  in  law,  both 
classes  stand  upon  the  same  i^ne.  The 
weight  and  credibility  of  every  witness  Is  to 
be  determined  In  the  mannw  set  forth  in  the 
clatise  marked  (of  the  Instruction  above 
quoted),  which  contains  a  clear  and  correct 
statement  as  to  the  duty  of  Jurors  In  weigh- 
ing Uie  testimony  of  the  wltneauB  whether 
they  be  white  men  or  Indians."  The  result 
of  these  discussions,  upon  this  suliject,  Is  to 
the  effect  that  matters  by  whldi  it  is  sought 
to  discredit  a  witness  must  be  such  as  affect 
the  Individual  witness.  He  must  be  beard 
and  recognized  In  his  individual  capacity,  and 
not  condemned  or  dtacredited  because  of  the 
race  to  which  he  belongs  or  by  its  custoau' 
or  r^ntation.  We  find  no  error  in  excluding 
the  evidence  offered. 

D^endant  also  nested  to  the  court's  In- 
struction as  to  the  flight  of  defaidant.  There 
was  some  evidence  tending  to  show  that  de> 
fendant  ran  from  the  place  of  the  shooting 
Immediately  after  the  homicide,  and  soon 
thereafter  was  barricaded  In  the  rooms  where 
he  was  found  and  arrested  after  the  officers 
had  forced  the  door.  The  term  "fleeing  from 
Justice."  as  used  In  ttie  United  States  stat- 
utes. Is  defined  in  United  States  V.  03rlan, 
27  Fed.  Gas.  No.  15,008,  as  "to  leave  oie's 
home  or  residence  or  known  place  of  abode 
within  tbe  district,  or  to  conceal  onePa  self 
therein  with  tnteut  In  rtther  case  to  avoid 
detection  or  punishment  for  some  public  of- 
fense against  the  United  States.'*  Il*  the 
case  before  us  the  court  left  It  to  the  Jury 
to  determine  whethor  defoidant  did  flee  on 
account  of  this  homidde,  and  only  diarged 
them  as  to  the  ^ect  of  such  flight,  if  found 
by  them  that  he  did  flee,  as  bearing  upon 
the  probability  of  his  guilt  or  Innocence^  and 
was  not  an  Invasion  of  the  province  of  the 
Jury,  and  was  not-  error.  We  find  no  error 
in  tbe  manner  of  giving  of  the  instruction 
asked  by  Mr.  Malarfc^,  and  no  objection  was 
taken  to  the  law  as  stated  in  the  lutructUm. 

ABSigmnente  of  error  18,  1^  and  IS  relato 
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to  the  trial  of  the  defendant  npon  an  Inform 
mation  which  was  filed  under  section  1258, 
B.  ft  O.  Goiiiik  These  questlonB  were  decided 
adT«rsel7  to  defendant's  contention  In  State 
T.  Jn  Nun,  S8  Or.  1,  98  Pa&  613,  to  which  we 
adhere. 

Q%e  judgment  of  the  lowOT  court  la  af- 
firmed. 


STATB  T.  SMITH. 

(Supreme  Court  of  Oregon.    March  15,  1910.) 

1.  Cbiutnai.  Law  (I  ft*)— Offekses— Common - 
Law  Offenses. 

There  are  no  common-law  oflenses  in  Ore- 
gon; only  those  acts  b^ng  crimes  which  are 
made  ao  by  statate. 

TEd.  Notev— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8,  9 ;  Dec  Dig.  f  9.*] 

2.  Statutes  (S  IW*)— Amenombnt. 

Where  a  section  of  a  statute  la  amended  "so 
as  to  read"  In  a  prescribed  manner,  the  amended 
section  Is  entirelj  repealed ;  all  matters  not  in- 
oorporated  in  the  amendment  being  repealed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  239;  Dec.  Dig.  |  164.*] 

5.  Constitutional  Law  ({  203*>— Ex  Post 
Facto  Law, 

While  one  convicted  of  crime  cannot  com- 
plain of  a  change  In  the  penalty  by  amendment 
of  the  statute,  under  which  he  was  sentenced  if 
it  reduces  the  penalty,  an  amendment  increasing 
the  penalty  is  an  ex  post  facto  law,  within  the 
prohibition  of  such  laws  by  U.  S.  Const,  art  1, 
I  9.  and  Or.  Const,  art.  1,  S  21. 

[Ed.  Note.— For  other  cases,  see  Constitutim- 
al  Iaw,  Cent  Dig.  M  584-D90;  Dec.  Dig.  | 
203.*] 

4.  CoNSTmmoNAi.  Law  (S  2(3*)— Ex  Post 
Facto  Laws  —  Ikcuasinq  Pknaltt  fob 

Cbiues. 

B.  &  C.  Comp.  S  1T68,  punishing  any  one 
who  shall  assault  another,  being  armed  with 'a 
dangeroos  weapon,  and  rob  him,  etc.,  by  impris- 
cnmojt  for  not  less  than  5,  nor  more  than  20 

Strs,  in  the  iranltentiary,  was  amended  by  Gen. 
WB  1900,  p.  70,  8  1.  filed  with  the  Secretary  of 
State  February  9,  1909,  elfectiTe  90  days  there- 
after, making  the  ponnhment  for  such  offense 
not  less  Uian  10  years  or  for  life,  proTiding  that 
the  mioimam  punishment  shall  be  imposed  only 
where  in  the  court's  judgment  leniency  should 
be  shown.  Accused  was  indicted  for  assaalt  and 
robbery,  being  armed  with  a  dai^erous  weapon, 
committed  on  April  27,  1909.  and  on  October  23d 
an  indeterminate  penitentiary  sentence  was  Im- 
posed upon  him.  Hrld,  that  the  penalty  pro- 
vided by  the  amendment  of  1909  was  ex  post 
facto  and  nuenfuceable  as  to  acenaed. 

[Ed.  Note.— For  other  caaes,  see  Conatltatitm- 
al  Law,  Dec  Dig.  S  203.*] 

6.  Criminal  Law  (t  1206*)— Ponishmbkt— 
Sentence. 

Section  1768,  B.  ft  C.  Comp.,  having  been 
repealed  at  the  time  of  the  trial,  and  the  repeal- 
ing act  then  in  force  not  being  applicable  to  ac- 
cused, no  penalty  could  be  imposed  upon  him 
under  either  statute. 

[Ed.  Note.— For  other  caae^  tee  Criminal 
Law,  Dec.  Dig.  |  1206.*] 

6.  CouBTB  (I  97*)— Bulb  or  IMBcmoif— Fed- 
eral QtJESTION. 

Whether  a  law  is  ex  post  facto,  being  a 
federal  qneatfon,  the  decision  of  the  United 


States  Supreme  Oonrt  Is  coneliudTe  upon  the 
question,  and  binding  npon  the  state  coorta. 

[Ed.  Note,— For  other  gbhs.  sm  Coaiti,  Cent 
Dig.  I  881;  Dee.  Dig.  f  97.*] 

7.  CoNSTTnmoNAL  Law  (|  70*)— Division  or 
Powers. 

The  Judiciary  cannot  encroadi  npon  the 
legislative  department  of  goreraments;  It  not 
being  the  function  at  conrts  to  make  laws^  bat 

only  to  interpret  them. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  |  129;  Dec  Dig.  1  70.*J 

8.  Constitutional  Law  d  199*)— Ex  Pobx 
Facto  Laws. 

A  criminal  statute  ionMslng  a  penalty  is 
ex  post  facto  only  so  far  as  ft  appUea  to  prior  of- 
fenses: but  there  Is  nothing  to  prevent  the  re- 

geal  of  an  act  covering  a  crime  after  the  offense 
I  committed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  lAW.  Gent  Dig.  1  666 ;  Dec  Dig.  1 199.*] 

9:  Statutes  ({  64*)— CoNSTrnmoNALirr  or 
Statutes— CoNSTXTDTioNALrrr  in  Past. 
A  statute  may  be  constitutional  in  part  and 

invalid  Id  part 
[EM.  Note.— For  other  cases,  see  Statutes 

Cent  Dig.  SS  fl8-«6;  Dec.  Dig.  S  64.*] 

10.  Cbiminal  Law  (i  1208*)— PuHishment^ 
Pknaltt— Indeterminate  Penalty. 

Under  Gen.  Laws  1905,  p.  318.  |  1,  per- 
mitting the  impoaition  of  an  indeterminate  sen- 
tence upon  conviction  of  crime,  the  penalty  of 
which  does  not  exceed  20  years'  Imprisonment 
an  Indeterminate  sentence  cannot  be  impoaed 
upon  conviction  for  a  crime  the  maxlmam  penal- 
ty of  which  is  life  imprisonment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  120&*] 

Appeal  from  drcnlt  Court.  Marlon  County; 
George  H.  Burnett,  Judge. 

A.  B.  Smith,  Indicted  as  A.  a  Smith,  was 
oouTlcted  of  assault  and  robboy,  being  arm- 
ed with  a  dangerous  weapon,  and  be  amiealB. 
Reversed,  and  accused  discharged  from  cus- 
tody. 

John  A.  Carson  and  W.  M.  Kaiser  (lliomaa 
Brown  and  M.  E,  Pogue,  on  the  brief),  for  ap- 
pellant caias.  L.  McNary  (John  H.  UcNary, 
Geo.  G.  Bingham,  and  W.  C.  Wlnalow,  on  the 
brief),  for  the  State. 

KING,  J.  July  7,  1909.  the  defendant,  A. 
B.  Smith,  was  indicted,  charged  with  the 
crime  of  assault  and  robbery,  being  armed 
with  a  dangerous  weapon,  committed  on  April 
27,  1909,  and  on  October  20th  following  he 
was  tried  and  couTlcted;  the  jury  recom- 
mending him  to  the  mercy  of  the  court  Aft- 
er denying  a  motion  in  arrest  of  Judgment, 
the  court,  on  October  23d,  sentenced  defend- 
ant to  "be  Imprisoned  In  the  OregMi  State 
Peultentlnry.  without  limitation  of  time,"  be- 
ing what  Is  known  as  an  indeterminate  een- 
tence,  under  an  act  which  became  a  taw  In 
190S;  the  effect  of  which  Is  that  a  person  may 
be  held  in  custody  in  the  penitentiary  not  less 
Uian  1  nor  more  than  20  years,  d^;>endlng  np-_ 
on  his  conduct  during  lncaroeratl<m  and  exeo' 
utlve  clemency. 

The  only  «Tor  assigned*  demanding  atten- 
tKm,  grows  out  of  the  question  whether,  at  tba 


•ror  other  eases      sum  toplo  and  leotloa  NUHBSR  la  Dec  ft  Am.  D^gs.  U07  to  AatSb  *  B«ortsr  laAam 
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time  of  the  trial  and  sentence  of  the  accused;, 
there  was  any  law  In  this  state  onder  wblcb 
ttie  sentence  could  be  Imposed.  Tbe  law  cot* 
ering  the  crime  charged.  In  force  wheo  the  of- 
fense was  committed,  reads:  "If  any  person 
being  armed  with  a  dangerous  weapon  shall 
assault  another  with  intent.  If  resisted,  to  kill 
or  wound  the  person  assaulted,  and  shall  rob, 
steal  or  take  from  the  person  assaulted  any 
money  or  other  property  which  may  be  the 
subject  of  larceny,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  Imprison- 
ment In  the  penitentiary  not  less  than  five 
nor  more  than  twenty  years."  B.  &  C.  Comp. 
S  1768.  This  section  was  amended  by  an  act 
of  the  Legislative  Assembly,  flled  in  the  of- 
fice of  the  Secretary  of  State  February  9, 
1909,  which,  uuder  section  28,  art.  4,  Const- 
became  a  law  00  days  later  and  is  as  fol- 
lows: "That  section  1768  of  Bellingw  and 
Cotton's  Annotated  Codes  and  Statutes  of 
Oregon,  be  and  the  same  hereby  Is  amended 
BO  as  to  read  as  follows:  'Sec.  1768.  If  any 
person  being  armed  with  a  dangerous  weapon 
shall  assault  another  with  Intent,  If  resisted, 
to  kill  or  wound  the  person  assaulted,  and 
shall  rob,  steal  or  take  from  the  person  as- 
saulted any  money  or  other  property  which 
may  be  tt^  subject  of  larceny,  such  person, 
upon  conviction  thereof,  shall  be  punished  by 
imprisonment  In  the  penitentiary  for  a  period 
of  not  less  than  ten  years  or  during  tbe  natur- 
al life  of  such  person  so  convicted ;  provided, 
however,  that  the  minimum  punishment  here- 
in provided  shall  be  exercised  only  in  those 
cases  where  In  tbe  judgment  of  tbe  court  le- 
niency should  be  shown.'  "  Gen.  Laws  1009,  p. 
70.  f  1. 

We  are  therefore  confrrated  with  the  anom- 
alous situation  of  the  accused  having  been 
tried  and  convicted  of  an  offense  committed 
while  section  X7G8  of  the  Code  was  in  force, 
but  which  was,  at  the  time  of  the  trial  and 
sentence,  displaced  by  that  part  of  the  act  of 
1909  above  quoted.  Yet  the  person  convicted 
was  not  sentenced  under  the  provisions  of  ei- 
ther act,  but  under  the  act  of  1905*  (Gen. 
Laws  1905,  p.  318, 1 1),  which  manifestly  does 
not  apply  to  crimes  of  tbls  class;  for  the 
right  to  impose  the  sentence  there  provided  Is 
expressly  limited  to  cases  where  the  penalty 
may  not  exceed  20  years,  while  the  maximum 
penalty  fixed  by  law,  for  the  offense  of  which 
defendant  was  convicted,  in  force  when  the 
sentence  was  Imposed,  was  imprisonnieut  for 
life.  If  common-law  offenses  were  recognized 
In  this  state,  the  legal  difficulties  presented 
would  be  easy  of  solution.  For  example:  In 
Connecticut,  in  ITOS.  a  case  analogous  to  the 
one  at  bar  was  before  the  appellate  court,  in 
which  the  defendant  was  found  guilty  of  bur- 
glary under  an  old  statute,  which  at  the  time 
of  his  conviction  and  sentence  bad  been  re- 
pealed. A  motion  was  made  in  arrest  of 
Judgment,  but  It  was  held  that,  as  burglary 
was  an  offense  at  common  law.  a  statute  de- 
claring the  punishment  was  enforceable,  not- 
wltlutiindlng  the  statute  under  which  the 


crime  was  committed  had  been  repealed. 
Rex  V.  Vernon,  Root's  Bep.  !>9.  But  the  rule 
there  applied  cannot  be  invoked  In  this  in- 
stance, for  it  is  well  settled  that  no  common- 
law  offeosee  are  recognized  In  this  Jiu'Isdlc- 
tion;  hence,  In  order  to  make  the  enactments 
of  tbe  legislative  department  enforceable  it 
Is  necessary  to  qpedfy,  by  statute,  crimes  for 
which  convlctlona  may  be  secured  and  pun- 
'  Ishments  therefor  prescribed.  State  v.  Vow- 
els, 4  Or.  324;  State  v.  Gaunt,  13  Or.  115,  0 
Pac.  55;  State  t.  Nease,  46  Or.  433.  80  Fac. 
897;  State  v.  Ayers,  49  Or.  66,  SS  Pac.  653, 
10  L.  R.  A.  (N.  S.)  902,  124  Am.  St  Hep.  1036. 
It  will  be  observed  that  while  the  act.  In  force 
at  the  time  of  the  commission  of  the  crime 
charged,  fixed  tbe  minimum  sentence  at  5 
years',  and  the  maximum  at  20  years'.  Impris- 
onment, the  amendment  of  1009  changed  the 
law,  making  the  minimum  sentence  10  years, 
and  the  maximum  life  imprisonment,  and 
that  the  1900  enactmrat  expressly  declares 
that  section  1768  of  the  Code  shall  be  amrad- 
ed  as  there  proTlded,  and  contains  no  saTlnK 
clause. 

It  la  established,  by  the  undoubted  weight 
of  authority,  that  where  a  portion  of  an  act  Is 
amended  "so  as  to  read"  In  a  prescribed  man- 
ner the  amended  section  is  entirely  repealed, 
and  all  matters  contained  In  the  original  sec- 
tion, and  not  Incorporated  In  the  amendment, 
are  annulled.  Sutb.  Stat  Const  fiS  4Go,  470; 
End.  Int  Stat.  SS  196,  239;  Sedgwick,  Stat  & 
Const  liaw,  191,  590;  State  ex  rel.  v.  Simon, 
20  Or.  365,  370,  26  Pac.  170;  Portland  v. 
Cook,  48  Or.  550,  557,  87  Pac.  772,  9  L.  B.  A. 
(N.  S.)  733;  Blakemore  v.  Dolan,  50  Ind.  194; 
State  T.  Campbell,  44  Wis.  629;  Goodno  v. 
City.  31  Wis.  127;  Wilson  v.  By.  Co.,  64  111. 
542,  16  Am.  Rep.  565;  People  v.  Tisdale.  57 
Cal.  104;  People  v.  Hlller,  113  Mich.  200,  71 
N.  W.  630.  But  whether  the  amendment  in 
Question  entirely  repeals  section  17GS.  or  only 
tbe  portion  thereof  with  reference  to  tbe  pen- 
alty, the  fact  remains  that  the  chonge  made 
therein  provides  an  additional  punishment  for 
tbe  crime  there  specified.  In  discussing  this 
principle  Judge  Cooley  observes:  "As  tbe 
constitutional  provision  Is  enacted  for  the  pro- 
tection and  security  of  accused  parties  against 
arbitrary  and  oppressive  legislative  action.  It 
is  evident  that  any  change  in  tbe  law  which 
goes  in  mltlgatiou  of  the  punisbmeut  is  not 
liable  to  this  objection.  But  what  does  go  in 
mitigation  of  the  punishment?  If  tbe  law 
makes  a  fine  lees  in  amount,  or  imprisonmeut 
shorter  in  point  of  duration,  or  relieves  it 
from  some  oppressive  incident  or  if  it  dis- 
penses with  some  severable  portion  of  the 
legal  penalty,  no  embarrassment  would  be  ex- 
perienced in  reaching  a  conclusion  that  the 
law  was  favorable  to  the  accused,  and  there- 
fore not  ex  post  facto.  But  who  shall  say, 
when  the  nature  of  the  punishment  is  alto- 
gether changed,  and  a  fine  Is  substituted  for 
the  pillory,  or  Imprisonment  for  whipping,  or 
Imprisonment  at  hard  labor  for  life  for  the 
death  penalty,  that  the  punisbmrat  Is  dimin- 
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lahed,  or  at  least  not  IncreaHed  hy  the  change 
made?  What  test  of  severity  does  the  law  or 
reason  fnnUsb  In  these  cases?  And  must  the 
Judge  decide  npcm  his  own  view  of  the  pain, 
loss,  ignominy,  and  collateral  conseqnences 
usually  attending  the  punishment?  or  may  he 
take  into  view  the  peculiar  condition  of  the 
accused,  and  upon  that  determine  whether. 
In  his  particular  case,  the  punishment  pr»- 
scrlbed  by  the  new  law  is  or  Is  not  more  se- 
vere than  that  under  the  old?"  Cooley'B 
Const  Urn.  (dth  Dd.)  321. 

While  there  Is  abundant  authwlty  for  hold- 
ing that  a  person  convicted  of  a  crime  cannot 
complain  of  a  change  in  penalty.  If  the  pun- 
ishment Is  thereby  reduced  or  more  favorable 
to  him  tbau  under  the  act  amended  the  adju- 
dlcatlons  are  uniform,  and  almost  without 
limit.  In  sui^rt  of  the  doctrine  that  any  ad- 
ditional or  Increased  penalty,  as  in  the  case 
before  u%  Is  ex  post  facto,  and,  according- 
ly, -within  the  inhibition  of  section  9,  art  1, 
of  the  federal  Constltntlon,  and  of  section  21, 
art  1,  of  tibe  ConsUtution  of  our  state,  and 
cannot  be  enforced  as  to  an  offense  commit- 
ted prior  to  tbe  taking  effect  of  the  act  mak- 
ing such  change  in  the  penalty.  Hr.  Jtwtlce 
Moore,  speaking  for  this  court  in  Portland  r. 
Cook,  48  Or.  650,  557,  87  Pac.  7T2,  774  (9  L. 
B.  A.  [N.  S.]  733),  States  the  rule  thus:  "The 
r^eal  of  a  law  Imposing  a  penalty  wUl  pre- 
v»it  any  trial  or  Judgment  for  an  offense 
committed  against  It  -while  it  iras  in  force, 
unless  tbe  annulling  act  expressly  stipulates 
to  tbe  contrary  or  the  penalty  may  be  inflict- 
ed nnd»  some  existing  general  law"— citing 
End.  Int  Stat  |  47a  And  in  People  v.  HUl- 
er,  113  Hlch.  212,  71  N.  W.  631,  it  is  held: 
"The  only  exceptions  to  the  rule  herein  stat- 
ed are  where  the  states  enacting  the  new  leg- 
islation has  a  graeral  law,  which  operates  as 
a  saving  dause,  or  where  the  new  leglda- 
tJon  Indicates  very  clearly  Uiat  its  provisions 
are  to  apply  only  to  offenses  thereafter  com- 
mitted. It  was  doubtless  competent  for  the 
Legislature  to  continue  the  penalty  for  of- 
fenses committed  under  the  old  law,  after  the 
new  law  took  effect,  by  attaching  to  tbe  new 
law  a  saving  clause,  or  by  indicating  In  the 
law  Itself  that  Its  provisions  were  to  attach 
only  to  offenses  ccoumitted  attee  the  law  be- 
came operative.   •   •  • " 

None  of  the  conditions  adverted  to  in  either 
of  the  above  cases  appear  in  this  iuBtance; 
from  which  it  follows  that  the  penalty  pre- 
scribed in  the  act,  as  to  this  defendant,  is  ex 
post  facto,  and  the  penalty  provided  In  the 
act  in  force  at  the  time  of  the  commission  of 
tbe  offense,  having  been  repealed  by  the  act 
in  force  at  the  date  of  the  trial,  cannot  be  In* 
voked  agnfnst  him.  Sedgwick,  Stat  &  Const. 
Law,  IS  191,  599;  End.  Int  Stat  S8  190.  239; 
Snth.  Stat  Const  H  465,  470;  State  v.  Gaunt. 
13  Or.  116,  9  Pac  56;  State  ex  rel.  v.  Simon, 
20  Or.  865.  870,  26  Pac.  X70;  Portland  v. 
Cook,  48  Or.  650,  557,  87  Pat  772,  9  L.  R.  A. 
(N.  S.)  783;  United  States  v.  Tynen,  11  Wall. 
88,  20  L.  Ed.  153;  In  re  Medley.  184  U.  S. 


160,  10  Sup.  Ct  384^  S3  L.  Ed.  836;  Kring 
V.  Missouri,  107  VS.  S.  221,  2  Sup.  Ct  443,  27 
L.  Ed.  506;  People  v.  Hlller,  113  Mich.  209. 
71  N.  W.  630;  Garvey  v.  People,  6  Colo.  669. 
46  Am.  Rep.  531;  People  v.  Tisdale.  57  Cal. 
104;  Flaherty  v.  Thomas,  12  Allen  (Mass.) 
428;  State  v.  Daley,  29  Conn.  272;  Johnson 
V.  People,  173  111.  131,  50  N.  E.  321 ;  In  re 
Petty,  22  Kan.  477;  Murphy  v.  Common- 
wealth, 172  Mass.  264.  62  N.  E.  605,  43  U 
R.  A.  154,  70  Am.  St  Rep.  266;  KeUer  T. 
State,  12  Md.  322.  71  Am.  Dec.  506;  State 
V.  McDonald.  20  Minn.  186  (GU.  110);  Uar- 
tung  V.  People,  22  N.  Y.  95;  Gwklnger  v. 
Commonwealth,  82  Pa.  99;  State  v.  Sneed, 
25  Tex.  Supp.  60;  Thmnas  v.  State,  3  Tex. 
App.  112;  State  t.  Van  Stcakn.  45  Wis.  487. 

As  holding  to  tiie  oivwBite  effect  we  are 
dted  to  Sage  v.  State,  127  Ind.  16,  26  N.  B. 
667;  Cofltn  v.  Rich,  45  Me.  607,  71  Am.  Dec. 
559;  Nebraska  v.  Wish.  15  Neb.  418,  10  N. 
W.  686;  State  v.  Kates,  149  Ind.  46,  48  N. 
B.  866;  People  v.  HcNulty,  93  CaL  427,  26 
Pac.  697,  29  Pa&  61.  But  an  examination 
of  these  declshniB  discloses  that  In  every  In- 
stance, where  tbe  court  has  so  held,  either 
the  acts  charged  constituted  an  offense  at 
common  law,  or  there  was  elth^  a  saving 
clause  in  the  act  itself,  tise  the  general  laws 
contained  a  saving  clause,  thereby  keeping  In 
force  the  amended  or  repealed  act,  to  the 
extent  that  any  person  violating  the  same 
may  be  subject  to  the  punishment  therdn 
provided.  As  stated,  the  act  In  question  has 
no  saving  clause  to  this  effOct,  nor  is  there  a 
general  law  upon  the  subject  Assuming, 
therefore,  that  the  part  of  seetkm  1768  of  the 
Code  not  amended  remained  in  force  and  was 
in  efltect  at  all  times,  indnding  tbe  date  of 
the  sentence.  If  viewed  in  the  most  nnfavora- 
Ue  legal  li^t  possible  to  the  accused.  It  can 
only  be  said  that  be  was  convicted  of  having 
violated  a  provision  of  tbe  statute,  for  which 
no  penalty  could  be  Imposed,  being  analogoaa, 
in  this  respect,  to  State  v.  Stejihanus,  99  Pac 
428,  in  which  the  accused  were  finmd  guilty  *sf 
"an  tiblawful  assembly,"  an  act  which  Is  In- 
hibited the  statute,  and  for  which  no  pen- 
alty is  provided.  As  stated  In  Hirst^burg  t. 
People,  6  Colo.  145,  147:  "A  conviction  could 
not  be  had  under  the  repealed  statute  because 
of  its  r^)eal;  and  clearly  not  undw  the  last 
act,  because  It  was  and  could  only  be  pros- 
pective In  Its  <^ration.  The  former  statute 
becomes  as  If  It  had  never  existed;  and  tlie 
new  statute  conmiences  as  If  none  liad  pc^ 
ceded  it" 

This  Is,  without  doubt,  tbe  law,  and  al- 
though much  to  be  regretted,  tbe  conclusion 
reached  ia  unavoidable^  without  overruling 
a  uniform  course  of  deieislons  by  tbe  ablest 
Jurists  and  highest  courts,  where  the  matter 
has  been  considered  in  both  Bi^^and  and  In 
this  country.  Further  discussion  ot  the  con- 
troversy would  seem  oselesa^  tor  the  matter 
has  been  determined  adversely  to  the  conten- 
tion of  the  state  by  the  United  States  Su- 
preme Court  in  Re  Medley,  134  U.  S.  100^  10 
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Sap.  Ct  S84,  83  L.  Bd.  88B,  and  other  cases 
aboTe  cited,  and.  since  It  la  a  federal  ques- 
tion, the  conclusion  there  announced  is  de- 
cisive, and  binding  Di>on  all  state  conrta.  To 
bold  otberwise  would  -violate  the  settled  poN 
IC7  of  onr  federal  and  state  govra-nments  since 
their  inceptltm,  to  the  effect  that  the  Judi- 
ciary ihall  not  encroach  upon  the  I^slatlve 
departmenta  of  floTwnment  It  la  not  the 
function  of  coorti  to  make  laws,  but  to  in- 
terpret them.  As  summarized  by  Mr.  Justice 
Bean  in  State  ex  ni.  y.  Simon,  20  Or.  365, 
373,  26  Paa  17<^  1"^:  "Courts  'must  not,  even 
In  order  to  give  effect  to  what  they  may  sup- 
pose to  be  the  intention  of  the  L^lslature, 
put  upon  the  prori^ns  of  a  statute  a  con- 
atmction  not  supported  by  the  words,  even 
altbongh  tfae  conaequeocea  ahould  be  to  do* 
feat  the  object  of  the  act'  Smith's  Stat 
Const  I  714.  Olils  la  a  caae^  it  would  seem, 
where  the  Legislature  baa  omitted  by  mis- 
take or  otherwise  to  make  the  necessary  pro- 
Tlaions  to  carry  out  its  intoition,  but  we  can- 
not by  construction  npply  these  omlsstma. 
Aa  waa  held  by  Davis,  J.,  *It  la  always  com- 
petent for  the  Legislature  to  speak  clearly 
and  without  equlvocatimi,  and  it  ta  safer  tor 
the  Judicial  department  to  follow  the  plain 
and  obvious  meanli«  of  an  act,  rather  than 
to  speculate  nptm  what  might  have  been  the 
views  qI  the  Legislature  in  the  ane^ency 
which  may  have  arisen.  It  la  wiser  and  safer 
to  leave  to  the  legislative  d^rtment  to  sup- 
ply a  supposed  or  actual  casus  omlssos  than 
to  attempt  to  do  bo  by  Judicial  constmctiou.* 
People  v.  Woodruff,  32  N.  Y.  864.  Courts  can- 
not supply  omlsaions  In  legislation,  nor  af- 
ford relief  because  they  are  supposed  to  ex- 
ist To  adopt  the  language  of  Mr.  Justice 
Wooda,  In  Hobba  'v.  McLean,  117  U.  S.  S79 
(e  Sup.  Ct  876  (20  L.  Ed.  940)]:  'Wben  a  pro- 
vision is  left  out  of  a  statute,  tither  by  de- 
sign or  mistake  of  the  Legislature,  the  courts 
have  no  power  to  supply  it  To  do  ao  would 
be  to  legislate  and  not  to  conetrue.'  *We  are 
bound,*  aaid  Justice  Bullor,  In  Jones  Smart 
1  T.  R.  44,  'to  take  the  act  of  parliament  as 
they  have  made  it;  a  casus  omissus  can  In 
no  caae  be  supplied  by  a  court  of  law,  for 
that  would  be  to  make  lawe ;  nor  can  I  con- 
ceive that  It  Is  our  province  to  consider  wheth- 
er audi  a  law  that  haa  been  passed  be  tyran- 
nical or  not and  iSr.  Justice  Story,  In  Smith 
V.  Rlnes,  2  Sums.  854  [Fed.  Caa.  No.  13,100], 
obeerree:  'It  Is  not  for  conrt^  of  Justice  pro- 
prlo  motu  to  provide  for  all  defacta  or  mia* 
chiefs  of  imperfect  leglalatlim.'  King  v.  Bur- 
rell,  12  A.  ft  B.  460;  Hammond  v.  Elffe,  3 
Q.  B.  910;  Bloxam  v.  Elsee,  6  B.  ft  O.  168; 
Bartlett  v.  Morris.  9  Port.  [Ala.]  266." 

It  is  argued  that;  if  the  act  under  consider- 
ation la  ex  poat  facto  and  void,  it  could  not 
affect  dtfendant ;  for  the  reason  that  aince 
the  offenae  was  committed  whUe  the  old  law 
waa  In  force  defendant  cannot  occupy  the  po- 
altlon  of  insisting,  on  one  band,  that  the  new 
law  is  ex  post  facto,  and  the^cafore  not  ef- 
fective^ and  on  the  other  that  it  la  In  force 


for  the  purpose  of  repealing  a  section  of  the 
statute.  Like  reasoning  was  invoked  In  a 
dissenting  opinion  In  Be  Petlr,  22  Kan.  489. 
The  fallacy  in  Oils  position  Ilea  in  assuming 
appellant's  contwtlon  to  be  that  the  entire 
act  Is  void.  The  act  la  valid  In  all  Ita  parts, 
as  to  any  offense  coming  under  It  committed 
after  it  became  a  law,  and  therefore  effective, 
so  far  as  it  operates  to  repeal  or  amend  the 
former  statute,  as  is  that  part  relating  to  the 
penalty,  so  far  as  applicable  to  violations 
thereof  after  it  became  a  law.  And  it  is  only 
contMided  that  the  In^Eectnal  part  ia  that  re- 
lating to  the  penalty,  ao  far  aa  It  mlc^t  apply 
to  the  accused,  becauae  the  crime  for  which 
he  la  charged  was  cqmmittad  prior  to  the  date 
the  act  became  a  law ;  and  that  if  the  pen- 
alty was  Intended  to  apB^J  to  any  act  or  of- 
fenae oommltted  prlw  to  such  Um^  it  la  void 
to  that  utent  There  ia  nothing  to  prevent 
a  repeal  of  an  act  covering  a  crime  after  the 
offenae  la  oonunltted,  and  it  ia  only  where  an 
attnnpt  la  made  to  make  a  law  apply  to  prlw 
oflenaa  Uiat  It  becomea  ex  post  facto.  In 
other  words,  the  declaration  that  section 
1768  be  amended  la  not  void,  but  la  clearly 
within  the  leglalatiVe  powers  of  the  state. 
Had  the  Legiaiatnre  so  de^red  it  could  tia:ve 
repealed  the  sacd«i  entirely,  without  aubatt 
tutlng  anything  thertfor;  and  had  this  oe- 
corred  the  stete  would  tuve  been  placed  In  < 
no  worse  poaittoa  with  referoice  to  defendant 
than  under  the  present  situation.  The  mo- 
ment the  act  became  a  law,  therefore.  It  be* 
came  effective  aa  to  its  provlsltm.  repealing 
the  former  act,  and  as  to  aubaeQuent  (rffenaea 
the  penalties  provided  were  enforceable ;  yet 
the  fact  remalna  tibat  at  the  moment  the  for- 
mer penalties  were  abollahed  a  new  and  great- 
er penalty  waa  iwovided,  from  which  It  fol- 
lowa  Oiat  defendants  1^1  statna  Is  tiie  same 
aa  If  section  1768  of  the  Code  contained  no 
penalty,  and  that  subsequent  to  the  offense 
a  law  was  passed  providing  one;  clearly 
bringing  him  within  the  protection  of  the  con- 
atltntlonal  provtelon,  Inhtttiting  both  national 
and  state  governments  from  enacting  ex  post 
facto  lawa.  Again,  it  la  so  well  settled  that 
it  may  be  deemed  tiementary  tbat  an  act 
may  be  nncMiatltutional  In  part,  and  effective 
In  another  part,  fumisblug  an  additional  rea- 
son why  the  position  of  counsel  for  the  state 
ia  untaiabl& 

The  limltetion  placed  upon  the  court  In 
Imposing  sentenm  undra  the  act  of  1905,  nec- 
essarily Invalldatea  the  sentence  aivealed 
from.  But  we  have  deemed  it  important  tbat 
the  main  points  presented,  and  above  con- 
aidered,  be  determined  at  thla  time;  for 
without  a  statoto  under  which  some  sentence 
may  be  imposed,  no .  further  proceeding  In 
the  caae  could  be  bad!  We  are  not  unmind- 
ful, however,  of  the  unfortonate  and  embar- 
rassing situation  In  virhlch  the  state  flnda  it- 
self ;  tow  under  section  1486  of  the  Code,  when 
a  criminal  otse  is  reversed,  it  is  incumbent 
upon  the  appellate  court,  unless  a  new  trial 
la  ordered,  to  direct  that  the  defendant  If 
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in  coBtody,  IM  dlscfaarged.  But  hen  no 
grounds  aiq;>ear  npoo  whldi  to  remand  the 
cause  for  a  nfiw  trial.  TtM  defendant  lias 
been  trted,  and  under  tbe  most  faTorabl*  rievr 
poaslUe  to  the  state  the  Irregularity  was  not 
In  tbe  trial,  tmt  In  tbe  api»llcatlon  <tf  a  pra- 
alt7  after  trial;  and  a  retrial  conld  not 
change  ttie  situation,  hence  vonid  be  useless ; 
while  the  dlsdiarge  of  the  prisoner  releases 
from  the  indictment  one  guilty  of  a  grave 
offense.  Howerer.  this  mlsfbrtuue  la  one  for 
which  tbe  lawmaking  department  alme  is  re- 
sponsible. And  it  were  better  that  the  ac- 
cuapd,  under  such  -  drcumstances,  sbould  es- 
cape punishment  entlrtiy.  If  sudi  nmst  oc- 
cur, than  for  tbe  courts^  under  the  gidse  of 
subserving  the  ends  of  justice  in  particular 
Instances,  to  assume  that  th^  may  rise  high- 
er tlian  the  law,  and  dlare^rd  tbe  plain  man- 
dates of  both  the  federal  and  state  Consti- 
tutions. 

It  follows  that  the  Judgment  of  tbe  trial 
court  must  be  rermed,  and  the  defttdant 
discharged  from  custody  upon  this  Indict- 
ment ;  and  It  is  so  ordered.  But  we  do  not 
wish  to  be  understood  as  ordering  bis  release 
upon  any  charges  or  Indictments,  If  any,  up- 
on* whlfdi  be  may  be  held,  other  than  "rob- 
bery, being  armed  wtth  a  daivurona  weapon." 


RASKI  T.  WIBB. 
(Sapreme  Court  of  Oregon.    April  5,  1910.) 

1,  Pleading  330*)— Bill  o»  Paeticulaks 

~-^ATUTE8. 

B.  A  C.  Cnnp.  f  84,  requlrlog  a  party  not 
Betting  forth  In  his  pleading  the  items  of  the 
account  alleged  to  deliTer  to  the  adverse  party, 
within  five  days  after  a  demand  thereof,  a  veri- 
fied tranacript  of  the  regiatry  of  debt  and  credit 
la  directoi^  only,  so  far  a*  tbe  time  is  limited 
within  which  a  verified  copy  ot  the  account  sued 
OQ  must  be  delivered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  S  330.»] 

2.  Appeal  and  E^brob  (|  916*)— Bill  of  Pae- 

TICULAEfl — STATUnS. 

Where  a  party  went  to  trial  in  two  dan 


after  receiving  a  copy  of  the  account  of  the 
adverse  party,  not  delivered  within  the  time  fix- 
ed by  B.  &  C.  Oomp.  S  84,  without  asking  for  a 


continuance,  tlie  court  on  appeal  must  assume 
that  he  had  sufficient  time  to  examine  the  ac- 
count BO  that  the  trial  court  did  not  abuse  tbe 
discretion  conferred  by  section  108  In  relieving 
the  adverse  party  frnn  the  defoolt. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec;  Dig.  i  916.*] 

S.  EviDBiTCB  (I  354*)— Books  or  Aocourt— 
Aduissibilitt. 

The  books  of  a  merchant  are  secondary  evi- 
dence of  what  ia  written  therein,  and  they  are 
admissible  to  prove  an  account  only  when  de- 
manded by  necessity,  which  Is  established  by 

Eroof  of  the  death  or  absence  of  the  clerks  who 
ept  the  books. 

TEd.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  H  1432-1483;  Dec.  Dig.  f  354.*] 

4.  Evidence  ({  354*)— Books  or  Aooodnt— 
Aduissibilitt, 

The  mle  that  books  containing  the  original 
entries  of  goods  sold  and  dplivered  and' of  pay- 
ments made  on  arcnunt  thereof  are  the  only 


books  admissible.  Is  enlai^ed  by  B.  A  C  Cbmp.  f 
780,  proriding  that  when  an  entry  Is  repeated  in 
the  regnlar  course  of  business,  one  being  copied 
from  another,  at  or  near  the  time  of  the  trans- 
action, all  the  entries  are  deemed  originals,  and 
a  merchant's  daybook  containing  a  record  of  an 
account,  and  tbe  ledgers  which  include  s  tran- 
script therefrom,  are  admissible  as  original  en- 
tries, but  entries  made  In  the  ledger  from  a 
statement  of  the  separate  accounts  are  Inadmia-' 
sible  as  against  a  general  objection  of  Incom- 
petency. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  S§  1432-1483;  Dec  Dig.  |  354.*] 

6.  Mobtoages  (S  33*)— Deeds  Absolcte  m 
FoBH  AS  "Mobtoages." 

A  conveyance  land,  absolute  in  form,  ac- 
companied hv  a  contemporaneous  iostrumeot 
executed  by  the  grantee  and  reciting  that  on  the 
payment  of  a  specified  sum  within  a  specified 
time  the  premises  shall  be  leconveyed  to  tbe 
grantor,  is  a  mortgage  to  secure  tbe  payment 
of  a  debt. 

[Ed.  Note.— For  other  caiies,  see  Mortgages*. 
Cent.  Dig.  H  67-82 ;  Dec.  Dig.  {  33.* 

For  other  definitions,  see  Words  and  PhraseSL 
vol.  5,  pp.  4586-4600;  vol.  8,  p.  7725.] 

6.  BloBTGAGES  (%  294*)— Equht  or  Redbkf^ 

TICK— PUBfTHASB. 

The  maxim  "once  a  mortgage,  always  a 
mortgage"  does  not  prevent  a  mortgagee,  by 
subsequent  contract,  from  purchasing  the  eqnity 
of  redemption,  or  from  obtaining  a  release  ct  ft 
for  an  adequate  ctmsldezation. 

[Ed.  Note.— For  other  cases,  see  Mortgage^. 
Dec.  Dig.  I  294.*] 

7.  MOBTOAOBS  (8  206*)~RBLIIT<}nZ8H)fENT  OT 

Equity  of  Redeuption. 

Where  a  grantee  in  an  absolute  deed,  snV, 
ject  to  the  agreement  to  reconvey  to  the  grant* 
or  on  tbe  payment  of  a  specified  sum  with- 
in a  specified  time,  sold  to  the  grantor  timber 
on  the  premises,  as  evidenced  by  an  Instrument 
executed  after  the  expiration  of  the  specified 
time,  and  stipulating  for  the  catting  and  re- 
moval of  logs  on  the  payment  of  a  specified  sum 
per  thousand  feet,  as  stumpage,  the  sale  of  the- 
timber  was  not.  In  tbe  alwence  of  evidence  that 
the  compensation  was  regarded  by  the  parties  as 
an  adequate  consideration  for  the  relinquiFh- 
ment  of  tbe  equity  of  redemption,  a  relinquish- 
ment of  the  equity  of  redemption,  and  the 
grantor  was  not  est(Qped  from  insisting  on  a 
reconveyance. 

[Ed.  Note^For  ofber  eases,  see  Mortgages,. 
Die.  Dig.  1  296.*] 

8.  Teusts  (I  270*)— ExiBTEHCB  or  Rblatioit— 
Oblioatior  op  Tbustee. 

A  grantee  who  accepts  a  conveyance  of  tbe- 
grantors  homestead  and  timber  claim,  and  who 
takes  on  himself  the  management  of  tbe  li^ging 
and  cordwood  business  for  the  grantor's  use- 
and  benefit,  occupies  a  fiduciary  relation  to* 
n-arda  the  grantor,  and  he  must  keep  an  ac- 
curate account  of  the  trust,  and  record  all  tbe 
transactions  connected  wiili  his  dlsdiaige  oT 
the  trusL 

[Ed.  Note.- For  otber  cases,  see  ^nrnstoL  Det;. 
Dig.  i  270.*] 

9.  Interest  (§  39*)— Computatior. 

Obligations  evidenced  by  notes  ^ven  by 
plaintiff  to  third  persons  and  purchased  by  de- 
fendant, and  b/  a  note  given  by  plaintiff  to  de- 
fendant to  evidence  pressing  demands  against 
plaintiff,  which,  at  his  request,  defendant  liqai- 
dated,  did  not  represent  mutual  dealings  between 
the  parties,  and  interest  must  be  GCnunted  at 
tbe  rate  specified  In  the  notes  from  the  time  they 
were  respectively  executed. 

[Ed.  Note.- For  other  cases,  see  Interest,  Ctat^ 
Dig.  SI  83-89:  Dec.  Dig.  |  39.*] 


•For  other  cases  see  same  topic  and  secUon  NUMBBB  In  Dec.  A  Am.  Diss.  1S07  to  date,  4  Reporter  Indeus. 
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10.  HoBTOAGKs  (I  600*)  —  AocoTrifTnro  —  Bk- 

DSyPTION. 

Where,  in  a  salt  for  an  accoantJng  anil  to 
have  a  deed  to  realty  declared  a  mortgage,  tbe 
erldence  showed  that  plaintiff,  owning  a  home- 
stead and  a  timber  claim,  conreyed  the  aame  to 
defendant,  who  paid  off  clainu  against  the 
grantor,  and  executed  an  instrument  stipniating 
that,  on  the  payment  within  a  specified  time  of 
the  eonalderatlon  apaclflad  in  the  deed,  the  prem- 
ises ihoDld  be  feoonveyed  to  plaintiff,  and  that 
muns  advanced  to  discbarge  mortgage  liens  <m 
the  premises  conveyed  were  treated  as  Items  of 
IndeBtedness,  snch  sums  shonid  not  again  be 
charged,  and  though  the  purments  were  made  by 
defendant,  so  that  tbe  liquidation  of  the  obliga- 
tions waa  tantamount  to  their  eqnltable  assini- 
ment.  Interest  on  tbe  Indebtedness  shonid  not  be 
calcniated. 

iBd.  Note^For  otbw  cues,  SM  Hortgages, 

Dec.  Dig.  i  600.*] 

11.  InTKREST  rt  18*)— Mutual  Debts. 
Where  mntoal  debts  and  credits  were  never 

settled,  and  a  balance  was  never  ascertained, 
there  was  no  money  due  on  a  settlement  of  ma- 
tured accounts,  within  B.  ft  C.  Comp.  {  4695, 
relating  to  Interest. 

[Bd.  Xote.— For  other  cases,  see  Interest,  Cent. 
Dig.  SS  32-34 ;  Dec.  Dig.  9  18.*] 

12.  Patuent  (5  65*)— pBESTmpTioNa. 

Where  one  was  in  possession  of  orders  for 
tbe  payment  of  money  drawn  on  himself  by 
another,  their  payment  woold  be  presnmed  un- 
der B.  &  C.  Comp.  S  788,  snbd.  13,  relating  to 
presumptions. 

_[Ed.  Note.— For  other  cases,  see  Payment 
Dec.  Dig.  I  «5.»] 

13.  ErvTOENCE  (8  876«)— Books  of  Account— 
Admissibiutt. 

Where  entries  of  purported  Items  of  ac- 
count between  narties  are  not  veriOed  by  any 
daybook  offered^  in  evidence,  nor  by  any  testi- 
mony showing  that  the  entries  were  made  at 
or  near  the  times  respectively  stated  so  as  to 
make  the  volume  a  book  of  original  entry,  the 
entries  must  be  excluded. 

tEd,  Note.— For  other  cases,  nee  Kvidence, 
Cent.  Dig.  58  1628-1646;  Dec.  Dig.  S  376.*] 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; Thomas  A.  McBride,  Judge. 

Suit  by  Stoffer  Pater  Raskl  against  Mar- 
cus Wise.  From  a  decree  granting  insuffi- 
cient relief,  plaintiff  appeals.  Modified. 

G.  a  Fulton,  for  appellant  John  H. 
Soiith,  for  re^MHident 

MOOBB,  a  J.  Ttals  iB  a  salt  for  «n  ac- 
counting and  to  hare  a  deed  to  real  property 
declared  a  mortgage.  From  a  decree  permit^ 
ting  tbe  plaintiff  to  redeem  the  land  wltbln 
60  days  by  paying  96,000,  but  in  default 
thereof  to  exttngnlsb  all  bis  right  to  the 
premises,  be  a^ieals.  The  admitted  facta 
are  that  on  September  20,  1801,  the  idalntlff, 
being  tbe  owner  In  fee  of  a  bomesitead  and  a 
timber  claim  in  Clatsop  county,  containing 
100  and  120  acres,  respectively,  conv^«d  the 
land  to  the  defendant  for  the  expressed  sum 
of  $2,100,  and  at  tbe  same  time  received 
from  tbe  latter  a  writing  stipulating  tliat 
npon  the  payment,  wltbln  five  years,  of  the 
consideration  spedfled  tn  the  deed,  tbe  prem- 
isiea  should  be  reconr^ed  to  tbe  plaintiff, 
or  to  his  heirs  or  assigns,  but  the  defeaaanoe 


waa  never  recorded.  Tbe  dctfttidant  on  Octo- 
ber 18,  1902,  for  tbe  aum  of  92,000,  sold  and* 
conv^ed  tbe  timber  dnim  to  Robert  Burch,. 
w>bo  bad  no  knowledge  or  notice  of  any  rigbt 
of  the  plaintiff  to  tbe  land. 

Tbe  evld«ice  afaowa  tbat  prior  to  Septan- 
ber  as,  1801,  tbe  plaintiff,  engaged  In  \ose\ogt 
became  indebted  to  aeveral  peraona  who  were 
nrgently  demanding  tbeir  money,  wbereapon 
tbe  defendant^  tiien  a  mendiant  at  .^itoria 
and  one  of  plalntllTa  creditors,  paid  off  sncb 
obllgatlcms,  but  did  not  dlMSiarga  bis  own, 
and.  tor  some  time  after  recelTtaig  Rai^'s^ 
deed,  he  <H)erated  a  camp  on  tbe  pxeaxtaut 
and  reoelTed  logs  and  cordwood  takm  tbere- 
from.  Tbe  plainttff^B  testimony  anpports  the- 
averments  of  tbe  comidaint,  wliicb  are,  ln< 
effect:'  Tbat  tbe  land  waa  conTeyed  1^  blm* 
puranant  to  an  agreement  tbat  tbe  bnalnesa 
sboold  be  eontlnned  by  the  def^dant,  who- 
was  to  cnt  anrlofft  and  cordwood  for  bis- 
own  nae  and  benefit,  retaining  tbe  profits 
and  deftaylng  all  the  expenses;  tbat  he- 
wonld  pay  certain  stuns,  as  etumpage^  for 
l(«a,  etc  taken  from  tbe  premises ;  tbat  be- 
wonld  give  tbe  plaintiff  certain  wages  tor 
his  aervleoB,  pay  blm  fw  boarding  tbe  labor* 
ers  employed,  and  credit  him  with  ancb- 
anma  on  acooimt  of  tbe  obllgatlona  which 
tbe  defmdant  ao  paid  in  discharging  the- 
debt  which  be  held  againat  plaintiff  aggre- 
gating 92,800;  and  that  tbe  defendant  re- 
c^ved  on  plalntlff^i  account  property  and 
services  of  tbe  tollowlng  valnfls:  To  tbe- 
timber  claim,  93,000;  to  lonlnf  tools  and 
implements,  9800;  to  stnmpage  on  loss  and 
cordwood,  96.167.10;  to  board  of  dtf aidant's 
laborers,  91320;  and  to  plalntiflTa  labor- 
from  September  26^  1881,  to  January  1. 1806, 
$2,486— amounting  to  916,288.10,  for  which 
sura  credit  lAiouId  be  given. 

The  defendant'B  testlnuH^  corroborates 
the  allegations  of  tbe  answer  wblcfa.  after- 
denying  tbe  avermraita  of  tiie  complaint,  ex- 
c^t  tbat  plaintiff  bad  been  tbe  owner  of 
tbe  land  spedfled,  but  whldi  be  conv^ed  to- 
tbe  defendant  absolutely,  atatea  that  on  Sep- 
tember 26,  1801.  tbe  plaintiff's  Indebtedness 
was  98,526.04.  and  tbat  be  now  owes  tbe  de- 
fendant 910,243.06,  wblcta  aum  does  not  in- 
clude tbe  agreed  pnrcihase  price  of  the  land. 
As  a  witoess  In  bis  own  betialf  tbe  defendant 
admits  tbat  tbe  bnsineaa  of  catting  logs,  cord- 
wood, etc.,  was  conducted  In  bis  nam^  but 
testifies  that  the  euparvlsitm  resulted  from 
the  request  of  the  plaintiff,  tor  whose  nse- 
and  boaeflt  tbe  dealing  was  managed ;  tbat 
charges  were  made  for  all  sums  of  mon^ 
advanced  to  the  plaintiff  and  for  all  gooda 
wares,  'and  merdiandlse  sold  and  ddlvered 
at  bis  request:  tbat  the  witness  paid  the 
laborers,  deducting  the  amount  of  tbeir 
board,  wblcb  was  credited  to  the  plaintiff; 
and  that  for  all  logs,  cordwood  and  other 
material  taken  from  tbe  land,  due  credit 
was  given  to  the  plaintiff. 


*For  other  cases  sw  same  topic  and  saotloD  NUUBBR  In  Dec.  *  Am.  Diss.  1907  to  data,  ft  Reporter  Index. ». 
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The  algnlflcftnt  ftict  which  1b  neceesarlly 
decialTa  of  tbe  Important  inue  InvolTed  here- 
in Is  whetlier  tlie  AatmOant  conducted  the 
tnulnew  for  himself,  or  operated  It  for  the 
plaluHCt,  tor,  If  It  was  managed  fOr  the  lat- 
ter, the  charges  fbr  stuntpage,  boaid  famish- 
ed,  and  labor  porformed,  as  set  forth  in  tb» 
complaint,  mnat  be  disregarded.  We  do  not 
think  It  eesmtial  to  quote  from  or  commoat 
upon  the  testimony,  a  careful  examination 
of  which  ciniTinces  ua  that  the  business  of 
cuttbig  logs  and  cordwood  was  condncted 
by  the  defendant  for  the  use  and  beoeflt  of 
the  plalntUC.  The  determination  thus  reach- 
ed leaves  for  eonstderatlon  the  amount  of 
mon^.  If  any,  due  from  one  party  to  the 
other. 

It  is  insisted,  however,  that  no  attention 
should  be  glTon  to  any  e^dence  on  tbax  sub- 
ject because  Uie  defCTdant  nes^ected  to  d»- 
llTer  to  the  plaintiff  a  verified  copy  of  his 
account  within  the  time  limited  therefor. 
A  written  demand  for  an  Itanlaed  statement 
was  served  June  26,  1908,  on  the  defendant's 
counsri,  who,  without  any  order  of  the  court 
extending  the  tlm^  delivered  to  the  plainUff 
a  copy  of  anch  account  December  21,  1904, 
only  two  days  ffflor  to  the  commencement  of 
the  trial  of  this  cans&  The  statute  directs 
that  If  a  party  do  not  set  forth  In  his  plead- 
li^  the  items  of  ui  account  ther^  alleged, 
or  file  an  authenticated  copy  thereof,  be 
must  driver  to  the  adverse  party,  within 
five  days  after  a  dnnand  thereof  in  writing, 
a  verified  transcript  of  the  registry  tif  debt 
and  credit  or  be  precluded  from  giving  vri- 
dence  thermf.  B.  ft  C.  Gomp.  |  84.  The  tes- 
tlm(»iy  shows  that,  pursuant-  to  the  demand, 
the  defendant  caused  to  be  prepared  an 
Itemized  statement  of  his  account,  whldi  for 
more  than  a  year  prior  to  the  trial  was  d^lv- 
ered  to  and  remained  in  the  poBBoaslon  of  his 
connsel.  The  attorney  refmed  to  testified 
that  when  he  received  the  statement  he  In- 
tended to  have  it  verified  by  his  dloit,  but 
that  by  reason  of  the  defnidant's  absence, 
caused  by  the  sickness  of  his  wife,  the  au- 
thentication could  not  be  obtained  at  that 
time,  and  he  thereafter  fo^ot  to  secure  the 
attestation  until  the  cause  was  set  for  trial. 
A  court  Is  authorised.  In  Its  discretion,  to 
allow  any  act  to  be  done  after  the  expiration 
of  the  time  limited  therefor,  or  by  an  order 
to  oilarge  the  time  for  the  performance  of 
the  act  required.  B.  ft  a  Gomp.  {  103.  It 
has  bem  held,  evidently  In  contemplation  of 
this  provision,  that  when  it  satisfactorily  ap- 
pears that  a  good  and  saffldent  reason  ex- 
isted for  the  failure  of  a  party  to  deliver  a 
copy  of  an  account  witUn  the  time  prescrib- 
ed, be .  sboidd  be  rtileved  of  the  default 
Raybnm  v.  Hurd,  20  Or,  220,  26  Pac  685. 
So  far  as  the  time  is  limited  within  which  a 
verified  copy  of  the  account  must  t)e  delivered, 
the  statute  is  <mly  directory.  81  Cyc.  600; 
Bobbins  V.  Butler,  13  Oola  486,  22  Pac.  808; 
Bllva  V.  Balr,  141  CaL  699,  76  Pac.  162. 
That  the  statement  should  have  been  vorl- 


fied  and  a  eopj  fliereof  deUvered  sooner  tban 
was  done  In  the  case  at  bar  must  be  ad- 
mltted,  but  as  the  plaintiff  did  not  ask  for 
a  contlnnancet  and  w«it  to  Mai  In  two  days 
after  recelvhig  the  aoooimt  It  moat  be  as- 
sumed that  be  bad  sufficient  time  to  examine 
ttie  rerport  of  the  ielbt  and  oedlti  Involved 
before  evidence  was  offered.  We  conclude 
that  the  discretion  <rf  the  court  was  not  abus- 
ed in  relieving  the  party  fnm  his  default 
It  ^ipoiTS  that  the  statonent  of  what  pur* 
ports  to  be  the  sums  of  mraiey  with  whicta 
the  plaintiff  is  charged  and  ttie  crests  to 
which  he  Is  aitlUed,  waa  prepared  by  Ai^ 
thuT  Llebman,  an  accountant,  who  testlfled 
tiiat  in  making  the  report  he  added  Itons 
which  did  not  appear  on  flie  defeodantfa 
books,  but  for  whldi  reo^pts  were  fonndt 
and  lhat  be  also  omitted  Items  for  which  no 
acknowledgments  of  payment  could  be  dis- 
CGvwed,  saying  that  Wise  told  blm,  "To  go 
ahead  and  use  my  own  Judgment  In  making 
the  Btatnuent**  The  bill  of  Items  of  debit 
and  credit  Is  designated  under  two  captions, 
aa  Ba8ki*8  "Personal  Account"  and  his 
"Camp  and  Wood  Account"  and  was  over 
objection  and  exception  received  In  evidence 
as  defendants  Exhibit  U.  The  personal  ac- 
count commences  with  what  purports  to  be 
a  copy  of  a  charge  made  August  27,  1884. 
and  closes  Febrna^  1^  1895,  with  a  state- 
meait  of  $1,066.06,  as  the  remainder  due 
from  the  plaintiff  to  the  defendant  and  the 
camp  and  wood  account  begins  with  what 
seems  to  be  a  transcript  of  a  tbnrge  made 
Uarcb  20, 1801.  and  terminates  September  26, 
1805,  with  a  statement  of  the  balance  due 
from  the  i^alntlff  to  the  defoidant  of  $4,- 
141.79,  although  Items  noted  as  "<tailtted  to 
be  Charged  in  Ledger"  and  under  various 
dates  from  the  beginning  of  flie  account  to 
July  17,  1808,  are  afterwards  oitoed,  thus 
brlntfng  the  balance  to  |4,82ail.  The 
amonnt  of  both  these  accounts  is  therefore 
¥6,886.16,  which  sum,  with  Interest  th«e<»i 
at  the  rate  of  10  pet  cent  per  annum,  a  part 
of  which  is  compounded,  together  with  $262.- 
69  as  taxes  Imposed  on  the  land,  amounta  to 
¥12.447.38,  after  deducting  $2,100  aa  the  con- 
sideration for  the  real  property  conveyed 
by  the  plaintiff  to  the  defendant;  but  If  tlie 
expressed  consideration  be  taken  Into  ac- 
count the  plaintiff  Is  Indited  to  the  defoid- 
ant  BO  the  latter  asswts,  to  the  extmt  of 
$14,647^ 

At  the  trial  tiiere  were  introdnoed  in  evt- 
denoe  a  daybook  and  two  ledgers,  purport- 
ing to  be  the  defaidant*8  mouoranda  of  deb- 
Its  and  credits  In  dealing  with  his  customera. 
The  first  entry  In  the  daybook  waa  made  July 
1, 1888,  and  the  last  Item  was  recorded  March 
2,  1894.  A  careful  examination  of  Baskl's 
account  as  noted  therein  shows  that  the  ea- 
tlre  charges  made  against  him  amonnt  to 
$4407.4a  while  the'credito  there  allowed  him 
aggregate  HAOOlOI,  thus  leavins  due  92;908.- 
47.  This  remainder  Indudes  a  i^rge  of 
$108,11  paid  to  Byron  S.  Kimball  on  a  prom- 
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Imaej  note  sxeented  to  htm  by  Raski  and 
.  Wise  which  vu  discharged  by  the  latter,  and 
alw  Indndea  the  farth»  charge  of  fl,fi26^ 
for  money  adranced  by  the  defendant  to  se- 
cure  the  satisfaction  of  two  mortgage  liens 
on  the  land  that  was  conveyed  to  him  tb» 
plaintiff.  No  credit,  howerer.  Is  wtered  In 
the  daybocdE  of  any  soma  aa  conalderathm  tot 
the  r«il  vn^jterty.  Uebman  made  np  sepa- 
rate statements  designed  to  portray  BaaU's 
persmal  accoont  with  Wise  and  also  the 
Items  of  Indebtedseaslncorred  in  cutting  cordr 
wood  and  sawlogs  and  the  credits  which 
were  adaiowledced  for  the  material  thus  tak- 
en  fnnn  the  honuatead  and  the  timber  dalm. 
These  separate  statements  were  evidently 
omnplled  fnua  a  mass  at  Mils,  a  part  of  which 
is  rece^ted,  and  the  mtlre  collection  has 
been  soit  iqs  hnt  It  Is  Impossible  to  say  from 
an  lnq)ectl(m  tiiereof  or  from  any  testimony 
relating  thereto  how  many  of  them  were  in- 
curred on  Baskl'a  account  or  for  his  hweflt 
A  dnplicate  of  the  several  anms  of  debt  and 
credit  of  the  personal  account,  as  set  forth 
in  the  aeparate  statementa,  appears  In  the 
defendant's  ledger,  Exhibit  J,  at  pages  217- 
250,  and  of  the  logging  and  cordwood  a(s 
count,  In  his  ledger,  Exhibit  L,  at  pages  814- 
820.  some  of  the  words  being  expressed  In  the 
German  language  and  others  In  the  EogUsb. 
An  examination  of  these  entries  Indicates 
that  they  were  apparently  written  with  the 
same  ehade  of  Ink,  manifestly  made  at  the 
same  time,  and  (rt>Tlonsly  copied  from  Lleb- 
man's  statemoat  of  the  s^arate  accounts. 
That  the  entries  were  not  made  In  the  de- 
fendant's prlndpal  books  of  account  at  or  any 
ways  near  the  various  times  when  the  sev- 
eral Items  of  indebtedness  were  Incurred,  or 
the  iMirtlcular  credits  appear  to  have  been 
posted,  Is  conduslvely  established  by  the  fact 
that  the  Indexes  in  the  ledgers  mentioned, 
though  containing  the  plaintiff's  name,  do 
not  indicate  either  of  the  pages  hereinbefore 
noted,  where  such  duplicates  are  now  pre- 
sented to  view.  Another  drcnmstance  whicfa 
confirms  this  conclusion  la  the  fact  that  Lieb- 
man,  having  made  several  mistakes  in  com- 
puting the  s^arate  accounts,  such  errors  In 
calculation  present  themselves  In  regular  or^ 
der  in  the  ledgers.  The  r^tltlon  of  the  mis- 
takes adverted  to  could  have  occurred  if  the 
reckoning  had  been  made  and  the  result  there- 
of first  entered  In  the  ledgers  by  Wise,  whose 
ability  to  write  English  words  Is  quite  lim- 
ited, since  Uebman,  who  understands  the 
German  language  as  well  as  the  Englleh, 
might  have  transcribed  the  defendant's  orig- 
inal memoranda  as  set  forth  in  the  ledgers. 
A  deduction  to  that  effect  cannot  well  be 
drawn,  for  Llebman  testifies  that  in  making 
np  the  account  he  found  with  the  bills  and 
papers  furnished  him  by  Wise,  receipts  up- 
on which  his  report  is  based. 

Considering  the  admissibility  of  the  vol- 
umes mentioned,  Ben  Wise,  the  defendant's 
Ron,  as  bis  witness,  identified  the  daybook 
and  the  ledgers  and  testified  that  the  entries 


therein  wen  ootxecQy  made  by  bis  father, 
himself,  and  two  cleriu,  one  of  whom  was 
dead,  and  that  the  then  residenoe  of  tlie  oth- 
er was  unknown,  whereupon  such  books  were 

received  in  eridmce  over  objection,  lnt«  alia, 
that  they  were  Incompetent,  irrelevant,  and 
Unmatorial.  The  bMta  of  a  msrdiant  are 
secondary  evldenoe  of  what  is  written  tbwe- 
In,  and  th^  are  admissible  to  prove  an  ac- 
count only  when  demanded  by  necessity. 
Harmon  v.  DeCkw,  41  Or.  687,  5M,  68  Pac 
U,  mi,  88  Am.  Bt  Bep.  748.  In  the  case 
at  bar  the  exigency  was  established  by  proof 
of  the  death  of  one  of  ttie  derks  and  of  the 
absence  of  the  other.  Frlmdly  v.  Lee^  20  Or. 
202,  206,  25  Pac  396;  Susewind  V.  Lever.  87 
Or.  866,  868^  61  Fa&  644.  The  hooka  con- 
taining the  original  entrlee  of  goods  sold  and 
delivered  and  of  payments  made  on  account 
thereof  were  the  only  volumes  admissible  to 
prove  such  memoranda.  Jtmea;  Ev.  |  684. 
Our  statute,  enlarging  the  ancient  rule  of 
evidence  In  tbls  particular,  contains  a  clause 
as  fbUows:  *'When  an  entry  Is  repeated.  In 
the  rt^ar  course  of  business,  one  being  cop- 
ied from  another,  at  or  near  the  time  of  the 
transaction,  all  the  mtriea  are  equally  re- 
garded as  originals."  B.  &  C.  Oomp.  {  7S0. 
The  defendant's  daybot^  cmtatnlng  a  rec- 
oil of  the  plaintiff's  account,  and  the  ledgers 
which  include  a  transcript  therefrom,  were 
admissible  in  evidence  as  original  enbies  to 
substantiate  a  detailed  statement  of  the  mu- 
tual demands  of  the  parties  as  to  the  respec- 
tive debts  and  credits.  The  entries  made  in 
the  ledger,  however,  from  Llebman's  state- 
ment of  the  separate  accounts  are  inadmis- 
sible, and  the  general  objection  made  by  plain- 
tiff's counsel,  on  the  ground  of  incompetency, 
is  -suffldent  to  exclude  them.  Indd  &  Bush 
V.  Bears,  9  Or.  244,  U7. 

Ben  Wise,  referring  to  the  defendant*8 
method  of  keying  the  books,  and  of  the  en- 
tries made  therein  of  the  account,  testified 
as  follows:  "I  have  known  father  to  take 
the  original  charge  and  place  It  upon  the 
ledger  without  putting  It  In  the  daybook,  and 
It  may  be  possible  that  he  done  so  on  this 
occasion  and  other  occasions;  I  don't  know 
which."  If  the  defendant,  who  was  most  In- 
terested and  therefore  knew  more  about  the 
books  than  any  other  [>erson,  had  testified 
that  he  made  the  notations  of  debt  and  credit 
in  the  ledgers  at  or  near  the  various  times, 
purporting  to  have  been  detailed  therein,  nich 
entries  would  have  been  original,  though  not 
made  in  the  daybook,  and  a  very  diff«eot 
conclusion  as  to  the  value  of  the  ledgers  as 
evidence  might  have  Iwen  deduced,  for  the 
law  does  not  prescribe  the  mode  of  recordli^ 
items  of  debt  and  crecUt,  or  require  that  any 
particular  system  of  bookkeeping  shall  be 
pursued.  The  defendant,  however,  did  not 
offer  any  testimony  in  relation  to  his  man- 
ner of  keeping  the  books  or  attempt  to  ex- 
plain the  peculiar  coincidences  diacoverahle 
by  comparing  his  entries  in  the  ledgers  with 
LlelHnan's  separate  statement,  to  which  at- 
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tentlon  has  been  called,  and,  radi  being  tbe 
case,  tbe  only  evidence  of  the  deaHngii  be- 
twem  the  parties  that  can  now  4>e  consider^ 
ed  conslBtB  of  the  original  «9itrieB  made  In 
the  daybo<A  before  ua,  the  transcript  there- 
of in  the  ledgera^  other  memoranda  that  has 
beea  properly  Identified,  and  soch  testimony 
as  may  tend  to  explain  or  prove  the  accoant. 

It  will  be  remembered  that  when  tike  land 
was  conv^ed  to  tbe  defendant  he  signed  and 
delivered  to  the  plaintiff  a  defeasance,  which 
collateral  Instrnment  being  constmed  in  con- 
nection with  the  deed,  makes  It;  thoogh  ab^ 
solute  In  form,  a  mortgage^  since  tbe  con^ 
veyance  was  Intended  as  security  for  the  pay^ 
ment  of  a  debt  Stephens  v.  Allen,  11  Or. 
188.  3  Pac.  1G8;  rniompson  t.  Sfarshall,  21 
Or.  171,  27  Pac.  997;  Adair  t.  Adair,  22  Or. 
115,  29  Pac.  193;  Wollenberg  r.  Mlnard,  37 
Or.  021,  62  Pac.  S32.  "Once  a  mortgage,  al- 
ways a  mortgage"  Is  an  aphortom  of  univer- 
sal application.  Jooea.  Mort  (6th  Ed.)  i  7. 
This  author,  at  section  840  of  the  vrork  noted, 
says :  **Bat  this  maxim  was  never  Intmided. 
and  has  never  been  conBtmed,  to  prevent  a 
mortgagee,  by  subsequent  contract,  from  pur- 
chasing the  equity  of  redemption,  or  from 
obtaining  a  release  of  It,  for  an  adequate  con- 
sideration." A  sale  by  tbe  defendant  to  the 
plalntlflC  of  timber  growing  on  tbe  land,  evi- 
denced by  a  writing  executed  March  30,  1897, 
and  after  tbe  expiration  of  the  five  years 
specified  In  the  defeasance,  and  stipulating 
for  the  cutting  and  removal  of  logs  upon  tbe 
payment  of  30  cents  per  thousand  feet,  as 
stumpage.  Is  alleged  In  the  answer  by  way  of 
estoppel.  No  evidence  was  offered  tending 
to  show  that  the  compensation  thus  agreed 
to  be  paid  for  the  timber  was  so  Insignificant 
when  compared  with  tbe  then  reasonable  val- 
ue of  the  logs,  that  It  was  regarded  by  the 
parties  as  an  adequate  consideration  for  tbe 
relinquishment  of  the  equity  of  redemption, 
and  hence  such  plea  must  be  disregarded. 

The  defendant  having  accepted  a  convey- 
ance of  tbe  homestead  and  tbe  timber  claim, 
and  taken  upon  himself  tbe  management  of 
the  logging  and  the  cordwood  business  for 
the  pialntiETa  use  and  benefit,  thereby  creat- 
ed a  fiduciary  relation  which  Imposed  on  blm 
the  duty  faithfully  to  keep  an  accurate  ac- 
count of  the  trust,  and  strictly  to  record  all 
the  transactions  connected  with  hla  diacbai^e 
of  the  obligation  so  assumed.  28  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  1076;  Perry,  Trusts 
(4tb  Ed.)  i  821;  Robr  v.  Pearson,  16  Or.  325, 
14  Pac.  207;  Wlllard  v.  Bullen,  41  Or.  25,  67 
Pac.  924,  68  Pac.  422.  The  defendant's  ac- 
count, as  prepared  by  Llebman,  may  be  an 
accurate  statement  of  the  several  Items  of 
mutual  debt  and  credit,  existing  between  the 
parties,  but  that  portion  of  it  evidenced  by 
tbe  daybook  is  practically  the  only  part 
which  In  ItB  entirety  is  entlUed  to  full  credit 
Assuming  the  account  thus  rokdered  to  be 
correct  It  is  certainly  lacking  In  details  so 
far  as  the  plalntitTs  rights  are  concerned,  for 


of  89  references  In  tbe  separate  statements 
to  log^  cordwood,  and  bark  obtained  tbe- 
defendant  from  tbe  land,  in  only  two  in- 
stances is  any  mention  made  of  tbe  quantity 
so  received. 

Tbe  defendant  offered  In  erldence  pron^ 
Issory  notes  whtdi  be  held  tliat  had  been  ex- 
ecuted as  follows:  May  8,  1880.  to  Blcbartf^ 
Dealey  for  $100;  January  16.  1891,  to  7.  U 
Parker  for  $18a8S;  and  January  16^  1891.  tty 
M.  Wise  for  fS26.S0— tbe  latter  note  having 
been  given  to  evidence  pressing  demands- 
iwalnst  Baskl,  which,  at  his  retpiest  the  de- 
fendant liquidated.  These  obligations  did 
not  represent  mutual  dealings  between  the 
parties  (Pengra  v.  Wheeln,  24  Or.  S32i  S37, 
34  Pac.  364,  21  L.  a  A  ^728).  and  such  faetng- 
the  case  interest  should  ,  be  computed  at  the 
rate  of  10  per  emit  per  annum,  so  specified 
in  the  notes.  fn»n  the  time  they  were  respec- 
tively executed  to  April  S,  1910;  when  tbe 
decree  In  this  court  was  rendered,  or  $239.21; 
$346,58  and  91,688.10  thereby  augmenting  tbe 
several  principals  to  $3,281.04,  which  sum 
should  be  charged  to  the  plaintiff. 

It  vrlll  be  recalled  that  entries  were  made 
in  the  daybook  against  Raakl  of  $198.11» 
paid  to  Elmball,  and  of  $1,526.40,  advanced 
to  discharge  the  mortgage  liens  on  the  prem- 
ises conveyed.  These  sums  having  been  thus 
treated  as  Items  of  indebtedness  should  not 
again  be  charged,  and  though  the  payments 
were  made  by  Wise  to  the  holders  of  prom- 
issory notes  given  by  Raskl,  and  the  liquida- 
tion of  these  obligations  was  tantamount  to 
their  equitable  assignment,  the  Interest  on 
such  notes  should  not  be  calculated,  since  no 
credit  was  originally  given  on  the  books  for 
either  tbe  expressed  consideration  of  the  land 
or  for  the  sum  received  from  the  sale  of  tbe 
timber  claim,  which  If  entered  on  the  books 
would  have  discharged  such  indebtedness. 
Nodlne  V.  Shirley.  24  Or.  250,  33  Pac.  379. 

The  parties  to  this  suit  never  settled  their 
mutual  debts  and  credits.  Wise  testified 
that  Raskl  did  not  demand  an  accounting. 
As  the  balance  "was  not ,  ascertalued,  there 
was  no  "money  due  upon  the  settlement  of 
matured  accounts"  (B.  &  C.  Comp.  §  459.*i> 
and  for  that  reason  no  Interest  will  be  al- 
lowed the  defendant  except  as  hereinbefore 
noted.  Catlln  v.  Knott  2  Or.  321, 322.  Ha  wley 
V.  Dawson,  16  Or.  344,  3^,  18  Pac.  502;  Steni- 
mer  v.  Scottish  Insurance  Co.,  33  Or.  66.  83, 
49  Pac.  588,  53  Pac.  498;  Smith  v.  Turner^ 
33  Or.  879,  381»  64  Pac.  166;  Durham  v.  Com- 
mercial Nat  Bank.  45  Or.  S86»  388,  77  Pac 
902. 

The  evidence  shows  that  on  March  20. 
1891.  the  defendant  purchased  for  the  plain- 
tiff oxen  to  be  used  in  the  business,  paying 
therefor  $700;  which  sum  should  be  charged 
to  the  plaintiff.  The  defendant's  counsel,  re- 
ferring to  a  box  of  papers,  evidently  tbe 
memoranda  sent  up,  in  which  be  found  a 
number  of  orders  drawn  by  Baski  on  Wise 
for  the  payment  of  money,  taking  three  of 
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tbem  ai  etamiABB,  oOenA  them  bi  ertdeBce, 
for  flLSO,  $13.sa  and  I16.S0,  nspecUrely, 
and  aggregating  $400,  which  snm  ahonld  be 
charged  to  the  plafaitlfl:  With  hot  few  coc- 
ceptiom,  the  orders  referred  to  woe  the  only 
Items  In  this  mass  of  bUls,  etc.,  that  were 
identlfled  in  any  manner  by  the  defendant, 
bat  as  he  was  in  possesBlon  of  snch  orders 
tiielr  payment  will  be  presumed.  B.  ft  C. 
Comp.  I  788,  snbd.  IS.  S(Kne  of  the  orders 
do  not  state  the  amount  of  money  fOr  which 
they  were  Issued,  some  are  not  addressed  to 
Wise  and  others  are  not  rigned  Raskl,  omit- 
ting which,  we  find  that  the  orders  properly 
drawn  and  In  the  defendant's  possession  ag- 
gregate $705.70,  which  snm  shonld  be  chai^ 
ed  to  the  plaintiff.  Entries  of  what  purport 
to  be  Items  of  account  between  the  parties, 
commendng  August  27,  1884,  are  set  forth 
In  tbe  defendant'D  ledger,  Exhibit  J,  from 
■which  It  appears  that  after  deducting  the 
payments  made  by  the  plaintiff  he  Is  indebt- 
ed to  tbe  defendant  in  tbe  sum  of  $155.97. 
The  memoranda  thus  noted  Is  not  verified  by 
any  daybook  offered  In  evidence,  nor  was 
any  testimony  given  tending  to  show  that  the 
entries  thus  referred  to  were  made  at  or 
near  the  times  respectively  stated,  so  ^s  to 
make  the  volume  a  book  of  original  entry. 
Tbe  indebtedness  last  mentioned  will  there- 
fore be  disallowed.  These  same  Items  ap- 
pear again  at  page  247  of  tbe  same  ledger, 
not  in  Gonsecnttve  order  as  noted  at  page 
134  thereof,  but  as  set  forth  In  Liebman's 
statements  of  tbe  acconnt,  though  at  tbe  pri- 
or page  of  the  volume,  after  what  purports 
to  be  a  sum  of  Indebtednras  against  Raskl, 
aggregating  $65.33,  appears  the  word  "Pad," 
probably  evidencing  a  settlement,  but  no 
mention  is  made  of  any  adjustment  of  the 
accounts  at  the  latter  page. 

The  repetition  of  the  items  of  tbe  former 
account  conclusively  demonstrates  that  the 
«ntrle8  thus  made  in  the  ledgers  by  the  de- 
fendant were  copied  from  Liebman's  state- 
ment of  the  account  The  matters  thus  re- 
ferred to  evidently  escaped  the  attention  of 
the  court  and  counsel  who,  without  any  'defi- 
nite proof  on  the  subject,  assumed  that  the 
entries  set  forth  in  the  ledgers  were  duly 
made.  As  the  trust  relation  assumed  by  the 
defendant  imposed  on  him  the  duty  to  keep 
accurate  account,  be  will  be  responsible  for 
the  items  of  credit  to  which  he  admits  Raskl 
is  mtltled,  aggregating  $8,236.43,  and  the 
money  received  from  the  sale  of  the  timber 
claim,  $2,000. 

The  Items  of  plaintiff's  Indebtedness  here- 
inbefore mentioned  aggregate  $9,835.52,  and 
the  snm  of  the  credits  acknowledged  is  $11,- 
435.44^  thus  apparently  leaving  due  the  plain- 
tiff $1,59&92.  If  all  the  erldence  submitted 
liad  beea  legal,  the  balance  of  tbe  account 
vonld  have  been  In  favor  of  Wise,  and  for 
that  reasiHi  no  defme  for  any  part  of  that 


■nm  will  be  rendered  against  him,  bnt,  as 
Raaki  baa  made  the  better  showing,  he,  with- 
out any  furUia'  payment  or  accounting,  Is 
entitled  to  a  reconveyance  of  the  homestead, 
the  value  of  which,  as  admitted  by  the  de- 
fendant, does  not  exceed  $70a 

The  decree  will  be  modified  In  accordance 
with  the  view  here  expressed,  the  plaintiff 
to  recover  his  costs  and  dlsbnrsements  hi  this 
court 

Bir.  Justice  AIcBRIDE,  having  originally 
tried  this  cause,  took  no  part  in  the  coosld- 
eratloo  thereof  in  this  court 


IDAHO   FRUIT   LAND   CO.,   Lhnlted,  T. 
GREAT  WESTERN  BEET  BUOAB 
GO.  et  aL 

(Supreme  Court  of  Idaho.   March  11*  1910.) 

(Bylltthiu  bv  the  Court.) 

1.  Evidence  (S  165*)— Best  and  SKniTDABT— 
Contents  of  WaninG. 

It  was  not  error  tor  tbe  trial  court  to  sus- 
tain a  motion  to  strike  oat  evidence  of  the 
contents,  character,  and  nature  of  a  writteo  con- 
tract, where  the  contract  itself  was  not  pro- 
duced, and  it  appeared  that  It  was  in  existence 
and  could  have  been  produced.  The  writing  it- 
self was  the  best  evidence  of  ihi  ctuitents  and 
the  rights  conferred  therennder. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  1  548 ;  Dec  IHg.  |  165.*] 

2.  Evidence  (|  441*)  —  Pakol— Addiho  to 
Tebus  or  WarriNO, 

A  prospectos  containing  statements  as  to 
the  character  and  natnre  of  contrmcts  proposed 
to  be  made  and  entered  into  by  the  company  is- 
suing tbe  prosoectus,  standing  alonei  Is  not  suf- 
ficient upon  wnlch  to  found  a  cause  of  action. 
Where  the  action  Is  based  on  a  written  wmtract 
entered  into  in  purauance  of  the  statements  con- 
tained in  such  prospectus,  tbe  pKesomption  Is 
that  the  entire  contract  was  embodied  in  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  ^441.*] 

3.  Watebs  and  Wateb  Coubsbb  <|  254*>— Ir- 
RioATion  —  PEBPcrnAz.  WAtra  Rioht  — 
Rights  of  Pubchaskb. 

A  purchase  of  a  perpetual  water  right  from 
an  Irrigation  company  with  the  right  to  receive 
the  water  bo  purchased  from  the  company's  ca- 
nal carries  with  it  such  a  right  In  the  appropria- 
tion itself  and  such  an  easement  or  servitude  in 
the  canal  system  aa  to  authorize  and  enable  the 
purchaser  himself  to  go  uiwn  the  property  and 
protect  the  appropriation  and  maintain  the  di- 
version, and  repair  tbe  canal,  and  carry  the  wa- 
ter through  the  csnal  system  to  the  extent  of 
the  purchaser's  water  right,  in  the  event  the 
company  falls,  neglects,  or  refuses  to  do  so. 

[Ed.  NotSv— For  other  cases,  see  Waters  and 
Water  Gourses,  Cent  Dig.  i  811;  Dee.  Dig.  f 
254.*] 

4.  Easements  (8  1*)— Ownxbshzp  and  Easi- 

UENTS  DISTIHODISHED. 

A  legal  distinction  exists  and  should  be 
malataineo  between  the  absolute  fee,  title,  and 
ownership  of  property  itself,  and  those  con- 
tractual rights  which  arise  out  of  mutual  con- 
sent and  give  a  contracting  party  certain  claims, 
easements,  or  servitudes  in  and  to  the  property, 
and  which  by  their  very  nature  Impress  them- 
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scIveH  upon  the  property  itBelf,  either  for  b. 
time  or  perpetually. 

[Ed.  Note.— For  other  cases,  see  Elaseiaeats, 
Cent.  Dig.  I  1 ;  Dec.  Dig.  |  !.♦] 

&  EVIDBNOB  SUPPOBTB  JUDOMSNT. 

Bvideoce  In  this  case  examined^  and  keU 
snflSdent  to  rapport  the  flndlnga  and  judgment 

Appeal  from  District  Coiu%  ESmore  Conn- 
ty ;  El  A.  Walters,  Judge. 

Action  by  the  Idaho  Fruit  Land  Company, 
Limited,  against  the  Great  Western  Beet 
Sugar  Company  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Modified 
and  affirmed. 

See.  also,  106  Pac.  662. 

J.  G.  Watbi  and  Wyman  &  Wyman,  tor 
appellant  W.  O.  Howie  and  Caranah  ft 
Blake,  for  reapondent  Great  Western  Beet 
Sugar  Go.  D.  M.  WoUe,  for  reaptrndent  El- 
Diore  County  Irrigated  Fanns  AsaociatUm. 

AILSHIB.  J.  TblB  action  was  InaUtuted 
by  the  appellant,  the  Idalio  EVnlt  Land  Com- 
pany, Limited,-  for  Itself  as  the  owner  of  a 
tract  of  land  and  on  behalf  of  "about  SOU 
who  own  lands,  aggregating  in  all  about  40,- 
000  acres,  *  *  *  In  Elmore  county,  Ida- 
bo,"  alleging  '*tbat  all  of  the  owners  of  said 
lands  are  owners  of  water  ri^ts  entitling 
them  to  the  use  ot  water  from  tbe  Irrigation 
system  bonlnafter  described,  and  are  the 
Joint  owners  of  said  system,  and  that  this 
plaintiff  sues  In  his  own  btiialf  and  in  behalf 
of  ownen  of  all  of  said  lands  and  water 
rl^ts  and  of  said  irrigation  system."  The 
plaintiff  prayed  for  a  decree  declaring  tite  Ir- 
rigation system  described  in  tbe  complaint  to 
be  tbe  property  of  the  plaintiff,  and  other  par- 
tly In  whose  behalf  plaintiff  prosecuted  the 
action,  further  decreeing  that  the  Great 
Western  Beet  Sugar  Oompany,  one  <rf  the  re- 
Bp<Hidents  herein,  has  no  further  invest  In 
the  pn^wrty  or  irrigation  eystem.  The  com- 
plaint also  asks  for  the  appoln^ent  of  a 
receiver^  pendente  lite,  to  take  charge  of,  and 
r^Ir  and  agents  the  irrigation  system  dni^ 
Ing  the  pendency  of  the  action.  A  recelTer 
was  accordine^  appointed,  and  an  appeal 
was  taken  frmn  the  actl<m  <MC  tbe  trial  oonrt 
in  making  such  atvolntmoit,  and  the  action 
of  tbe  lower  court  was  affirmed  by  this  court 
Idaho  Fmlt  Lands  Co.  v.  Great  Western  Beet 
Sugar  Co.,  106  Pa&  662.  The  case  was  sub- 
sequently tried  on  its  merits^  and  flndbigs 
and  Judgment  were  made  and  entered  In  fa- 
vor of  the  dtfoidants  and  denying  the  plain- 
tiff the  relief  demanded.  This  appeal  la  ftom 
the  Jndgmwt 

Tbe  brief  ot  aK>ellant  contains  no  assign- 
ment or  specification  of  orors,  and  we  are 
accwdlngly  left  to  an  examination  of  the  ar- 
guments and  the  record  in  the  case  witbont 
anything  very  definite  as  to  a  vpedflc  errw 
upon  which  appellant  assails  the  Judgment  or 
relies  for  a  reversal  thereof.  We  shall  con- 
sider the  matters,  however,  that  are  dealt 


with  In  the  brief  and  argument  of  appel- 
lant 

Tbe  appellant  alleged,  and  now  contenda, 
tbat  It  has  praven  that  its  contract  and  the 
contracts  of  all  tbe  other  water  users  under 
the  Great  Western  Beet  Sugar  Cwnpany^ 
canal  provided  In  twms  tbaX,  when  the  ays- 
tem  should  be  completed  and  all  the  water 
rl^ts  sold  and  paid  for  tbat  the  system  was 
capable  of  suH>lylng,  tbe  canal,  reservoirs, 
and  entire  property  sbould  at  once  become 
the  property  of  the  watw  ri^t  holders.  It 
also  insists  that  the  system  has  bera  c<nii- 
pleted  80  far  as  the  Great  Westwn  Beet  8u^ 
ar  Company  is  able  to  complete  it  and  tbat 
tbe  company  is  now  insolvent  ai^  unable  to 
proceed  further  or  meet  Ita  outstanding  ob- 
ligations, and  that  it  has  sold  wattt  rights 
far  in  excess  of  the  capacity  of  the  syst^n, 
and  that  In  addition  to  becoming  hopelessly 
insolvent  it  has  lost  all  further  interest  In 
maintaining  Improving,  or  operating  the  sys- 
tem. 

Tba  appellant  also  maintains,  as  a  aecood 
proposition,  tbat  tbe  Great  Western  Beet 
SMgit  Ooi^any,  whhA  we  shall  hereafter 
designate  as  the  ^reat  Western,"  bas  sold 
perpetual  water  rights,  and  that  snch  a  wa- 
ter right  la  more  than  a  mere  rlg^t  to  the 
use  of  the  water,  but  amounts  to  a  grant  of 
an  interest  in  the  original  appropriation  and 
irrigation  aystem,  and  ttiat  the  mcanent  the 
Great  Western  has  sold  such  rights  In  ex- 
cess of  the  capacity  of  ita  Irrlgatlm  aystem 
the  «itlre  s^tem  at  once  became  the  prop- 
erty of  the  purchasers  of  such  perpetual  wa- 
ter rights,  ynm&a  the  plaintiff  In  the  lower 
court  undertook  to  prove  Its  right  In  this 
property  and  the  rights  of  the  800  watw 
users,  in  whose  behalf  It  claims  to  have  Iih 
stltuted  tills  action,  It  did  not  introduce  or 
offer  to  introduce  Its  deed  or  contract  In  ev- 
idence, nor  did  it  Introduce  or  offer  to  Intro- 
dnce  the  deed  or  contract  held  any  water 
user  which  tmd  been  ratered  Into  between 
tbe  water  user  and  the  Great  Western.  In 
course  of  the  trial,  however,  tbe  plaintiff  at- 
ten^pted  to  prove  by  water  rli^t  claimants 
the  nature  and  daracter  of  their  contracts 
with  tba  Great  Western.  Tbe  court  at  first 
overmled  objections  to  this  class  of  evldoice, 
but  on  cross-examination  It  developed  that 
ttieir  contracts  or  deeds  were  all  In  writ- 
ing, and  the  objections  were  therenpon  re- 
newed and  motions  were  made  to  strike  the 
evidence  as  to  the  nature  and  contents  ot 
the  contracts  from  the  record,  on  the  ground, 
first  that  a  water  right  la  real  pnH>erty  and 
must  be  conv^ed  deed ;  and,  second,  that 
the  deeds  or  writli^ts  thonselves  were  tlie 
best  evld«ice,  and  that  secondary  evidence 
thereof  sbould  not  be  admitted.  These  mo- 
tions were  sustained.  The  ruling  of  the 
court  was  clearly  correct 

In  our  Judgment  as  we  view  the  whole 
record  In  this  case,  the  final  dedaion  of 
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the  trial  court  turned  upon  tbe  fact  that 
there  was  no  competent  evidence  In  tbe  case 
to  show  tost  what  tbe  plalntUTa  contract  was 
or  what  rights  it  has  acqalred  In  this  canal 
systeinf  or  the  waters  tberefrom,  hj  reason 
and  virtue  of  Its  contract  with  tbe  Great 
Western,  it  clearly  appears  that  the  con- 
tracts npon  which  the  plaintiff  sougbt  to  re- 
cover had  been  reduced  to  writing,  and  tbey 
were  cousegaently  the  best  evidence  of  the 
extent,  terms,  and  nature  of  the  extract. 
Tfaey  appear  to  have  been  deeds  to  perpetual 
water  rights  for  which  each  landownn  bad 
paid  a  large  sum,  and  Judgli^  from  the  na- 
ture of  tbe  evidence  and  tbe  arguments  In 
tbe  briefs,  we  infer  that  those  deeds  specif- 
ically provided  that  tbe.  landowner  should 
never  be  required  to  pay  any  water  rates  for 
tbe  use  of  water  from  this  canal  system, 
and  that  tbe  only  charge  to  wblcb  they 
should  ever  be  subjected  would  be  that  of 
meeting  their  pn^rtlonate  share  of  the 
maintenance  expense.  This  Is  Inference, 
however,  and  Is  not  establlsbed  by  any  l^ltl- 
mate  evidence  In  the  case.  Counsel  for  ap- 
pellant seems  to  have  Insisted  in  the  lower 
court,  and  so  Insists  here,  that  he  was  "not 
trying  tbe  right  of  Individual  users,"  It 
was  stated  by  counsel  in  tbe  lower  court  that 
"the  phase  we  are  trying  now  of  the  contract 
is  community  interest  This  t^stem  never 
dl^  belong  to  tbe  Great  Western  Beet  Sugar 
Company."  And  so  it  is  contended  here  by 
counsel  that  tbe  question  he  has  been  lltUcM- 
Ing,  and  is  now  presenting  to  the  court.  Is 
**a  community  Interest  of  the  water  rlj^t 
holders,  and  not  tbe  individual  rights,  as  ev- 
idenced by  eaeb  one's  deed  to  tbe  water  right 
to  Irrigate  his  own  particular  land."  This 
proposition  Is  rather  vague  axkd  obscure  If 
it  la  proposed  to  sbow  a  commonltr  interest 
and  recover  on  tbat  theory,  that  intenst 
mtist  necenarily  be  limited  to  those  who  bave 
in  some  manner  contracted  with  the  ooto- 
pany.  or  else  who  have  bj  reason  of  being 
members  of  tbe  community  acquired  by  op- 
eration of  law  some  interest  in  tbe  proper- 
ty. But  It  is  not  argued  by  counsel  for  ap- 
pellant that  tbe  plaintiff  and  the  parties  tm 
whom  It  sues  are  intrarested  In  this  water  ^s- 
tem  merdy  by  reason  of  being  members  of 
tbe  commnnltT'  at  large,  but  ntber  by  rea- 
son of  having  a  contractual  relation  wltb  the 
Great  Westam.  In  support  <rf  this  position, 
counsel  introdnced  In  evidence  a  prospectus 
Issued  by  the  Great  Western  prior  to  tbe 
sale  of  any  of  these  water  rights.  In  wfalCb  It 
is  stated:  **Tbe  Great  Western  Beet  Sugar 
Company  sells  prapetual  wat^  rights  to 
land  udAbp  completed  ditches  at  tnm  9^00 
to  $80.00  par  acre,  and  tbe  best  of  land  Is 
to  be  obtained  within  a  radius  of  frmn  four 
to  ton  miles  of  Monntoln  Home.  Good  terms 
of  payments  are  made  by  the  company  for 
perpetual  water  rl^ts.  When  a  settler  pnr- 
cbases  a  perpetual  water  right  as  above  stat- 
ed there  are  no  furttier  fixed  diarges  for 
maintenance  made     tbe  company,  for  when 


tbe  canals  are  completed  and  all  ttie  water 
rlgbts  have  been'  sold,  the  entire  reservoir 
and  canal  system  then  becanes  tbe  property 
of  the  actual  setUen  and  win  afterward  be 
operated  by  tbe  watw  users.  A  perpetual 
water  right  carries  wltb  It  tbe  right  to  de- 
mand and  receive  annually,  perpetually  and 
continuously,  during  tbe  irrigation  season,  a 
sufficient  amount  of  water  to  keep  tbe  said 
land  pn^erly  irrigated.**  niis  statement 
constituted  a  r^resentatlon  on  the  part  of 
tbe  Great  Western  as  to  tbe  contracts  It 
proposed  to  enter  Into  with  water  users,  but 
It  was  not  a  contract,  and,  standing  alone, 
cannot  afford  a  basis  for  this  action.  Tbe 
prospective  water  users  moved  by  tbe  stete- 
ments  and  r^resentations  contelned  in  this 
prospectus  sought  contracts  with  the  com- 
pany tbat  made  these  statemoits,  and  enter- 
ed Into  contracte  In  writhe,  and  their  ri^te 
under  the  contracts  so  made  must  be  meas- 
ured by  the  contracts  themselves.  It  must 
be  remembered  In  this  connection  tbat  this 
Is  an  action  baaed  on  cmtracts,  and  does  not 
pretend  to  be  founded  on  fraud.  It  Is  not 
claimed  tbat  th^  was  any  fraud  in  the  mak- 
ing of  the  contracts.  Whatever  previous  ma- 
terial representations  or  agreemente  may 
have  been  made  between  tbe  C4»ktractliv  par- 
ties are  presumed  to  bave  been  embodied  in 
the  final  writtm  contract  Jacobs  v.  Sboion, 
S  Idaho.  274,  20  Pac.  44;  T^smi  v.  MeUl,  8 
Idatao^  007,  70  Paa  TMl  In  ordw,  there' 
fore,  fbr  "010  court  to  construe  the  contract 
and  properly  determine  tbe  rlgbts  of  tbe  par- 
ties nnder  its  terms  and  Import,  it  is  necea* 
sary  for  the  contract  to  be  before  the  court 
or  Its  contralto  to  be  diadoeed  In  a  proper 
and  legal  manner.  Tbia  evidoice  was  f<dlow- 
ed  by  tbe  introduction  of  a  petition  In  insol- 
vency filed  tbe  Great  Western,  In  which 
it  admitted  tbe  existence  of  these  water  omt- 
tracts,  and  tbat  contracte  liad  beoi  sold  to 
tbe  full  capacity  of  the  canal,  and  tbat  ttie 
mrstem  is  no  longer  a  practical  asset  of  the 
company  as  a  means  of  raising  revenue  or 
deriving  iiroflt  This,  however,  does  not  re* 
lieve  tbe  situation  as  to  tbe  cratractt  tbem- 
selves. 

So  far  88  tbe  ultimate  rltfito  and  advan- 
teges  of  the  wat«  users  are  concnned,  It 
seems  to  vs  tbat  it  wiU  make  very  Uttle 
difference  whether  they  be  adjudged  to  own 
tbe  absolute  fee  and  title  to  this  irrigation 
system,  or  be  left  to  rely  npmi  tbe  r^te 
and  priTileges  they  acquire  under  their  c<m- 
tracte  fbr  perpetual  water  rl^ts.  In  eltbv 
evm,  tbeiy  are  individually  liable  ft»  their 
pro  rate  share  of  maintenance  expense  tor 
keepli^  tbe  system  in  repair  and  delivering 
water.  On  Ibe  other  hand,  tb^  pnpetual 
wator  righte  give  them  sudi  an  Interest  la 
tbe  irrigation  system,  the  ditches,  canals,  res- 
ervoirs, and  water  rie^te  as  to  enaUe  tbem 
to  go  upon  the  property  and  maintain  tbe 
same  and  keep  It  in  repair  and  didiver  tbe 
water  to  wbieb  tbey  ar^  respective,  en- 
titled In  tbe  event  tbe  a»ipan7  fails  or  net 
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lectB  to  do  sa  In  a  case  like  thia  wbere  there 
-are  several  hundred  Interested  parties,  it 
wtll  be  necessary  for  them  to  act  Jointly  or 
-through  a  prc^rly  conatltuted  or  appointed 
^agent  or  repres^tatlve. 

This  court  recently  had  occasion  to  con- 
-slder  the  rights  of  a  water  user  who  had 
purchased  a  perpetual  water  right  from  a 
-canal  company.  After  supposing  the  case  of 
a  canal  owner  or  ditch  company  that  had  sold 
water  rights  to  the  extent  of  the  foil  capac- 
ity of  the  canal,  the  court  said:  "In  sudi 
event,  he  would  no  longer  be  Interested  in, 
keeping  up  the  canal  or  delivering  the  water, 
and  yet,  If  all  the  purchasers  should  construe 
their  conveyances  the  same  as  the  respond- 
-ent  here  construes  his  deed,  there  would  be 
no  one  to  keep  the  canal  la  repair  and  bear 
the  expense  of  maintenance  and  delivery  of 
water.  On  the  other  hand,  we  have  no^  doubt 
but  that  Rossi  acquired  his  right  and  inter- 
est in  the  appropriation  of  the  volume  of 
water  from  the  Boise  river  which  was  car- 
ried through  the  Rideobaugh  canal,  and  that 
be  might,  at  any  time  the  majority  owners 
-of  the  canal  failed  or  neglected  to  protect  the 
appropriation  and  keep  the  canal  In  repair, 
■go  himself  upon  the  property,  protect  the 
appropriation,  and  maintain  the  diversion 
and  carry  the  water  tbrougb  the  canal  to  the 
extent  of  the  quantity  necrasary  for  the  Ir- 
rigation of  his  tract  of  land."  For  authori- 
ties Indicating  a  similar  view,  see  Knowles 
v.  New  Sweden  Irr.  LHst,  16  Idaho,  217.  101 
Pac.  81  (original  opinion) ;  Hard  t.  Boise 
City  Irr.  &  Land  Co.,  &  Idaho,  58&,  76  Pac. 
831,  65  I*  R,  A.  407 ;  Well  on  Water  Rights 
<2d  Bd.)  p.  641. 

On  the  record  before  us  and  the  state  of 
facts  It  discloses,  we  would  not  be  Justided 
In  considering  or  passing  on  the  question  of 
the  appellant's  ultimate  rights  in  the  irriga- 
tion system,  constructed  and  operated  by 
the  Great  Western.  We  are  not  unmindful 
of  the  distinction,  as  a  l^al  proposition,  that 
should  and  must  be  recognized  and  maintain- 
ed between  the  absolute  title  and  ownership 
of  property  Itself  and  those  contractual  rights 
which  arise  out  of  mutual  consent  and  give 
a  contracting  party  certain  privll^^,  ease- 
ments, or  servitudes  in  and  to  the  property 
of  another,  and  which  by  their  very  nature 
impress  themselves  upon  the  property,  either 
for  a  time  or  perpetually.  In  some  cases, 
and  this  may  be  one  of  such  cases,  the  prac- 
tical and  working  effect  may  be  and  amount 
to  the  same  whethe-  the  right  be  one  or  the 
other  as  above  Indicated. 

The  rights  claimed  by  platntifT  against  the 
Elmore  County  Irrigated  Farms  Association 
are  founded,  not  upon  contract  direct  with 
that  company,  but  by  reason  of  the  contracts 
with  the  Qreat  Western,  which  latter  cmn- 
pany  held  a  lease  or  contract  from  the  Ir- 
rigated Farms  Association.  A  difr^rent  ques- 
tion arises  In  the  issue  thus  presented,  hut 
req'ilres  no  ccmslderatioa  here,  for  the  rea- 
jnu  tbere  Is  no  raoovoy  against  tbe  Qreat 


Western  with  whlcb  the  contract  was  made. 

In  this  case  we  think  the  condition  ol  the 
pleadings  worthy  of  note.  Tbe  plaintiff  does 
not  disclose  the  names  of  all  the  claimants 
in  whose  behalf  It  sues,  nor  does  It  describe 
all  tlie  lands  it  is  claimed  are  In-volved  In 
and  affected  by  this  so-called  community  of 
Interest  It  mnst  be  apparent  upon  a  mo- 
ment's reflection  that  a  decree  quieting  titles 
in  these  several  claimants  should  designate 
the  several  parties  interested  and  tbe  extent 
of  such  interest  so  that  a  decree,  if  obtained 
as  prayed,  may  vest  the  legal  title  In  the 
true  owners  to  the  extent  only  to  which  each 
is  entitled,  and  thus  prevent  future  litiga- 
tion among  tbe  parties  themselves  In  order 
to  determine  the  extent  of  the  right  of  each. 
It  would  be  difficult  for  a  decree  to  ran  In 
favor  of  undisclosed  plaintiffs.  It  Is  appar- 
ent that  tbe  decree  In  this  ba^ln  no  way  ad- 
judicates tbe  rights  of  the  parties  aader 
their  coatracts  with  the  Great  Western  for 
perpetual  water  rights  or  whatever  those  con- 
tracts may  cover.  The  trial  court,  not  hav- 
ing those  contracts  before  it,  could  not  make 
findings  or  enter  any  decree  determining  or 
adjudlcatlug  any  rights  under  them.  Any- 
thing In  the  decree  entered  in  this  case  which 
might  be  80  construed  should  be  disregarded, 
and  nmat  be  treated  as  modifled  to  that  er- 
tent 

For  the  reasons  hereinbefore  stated,, tiie 
judgment  must  be  affirmed,  except  as  to  the 
modification  above  Indicated,  and  It  is  so  or- 
dered. Costa  In  favor  of  respondents. 

STEWART,  J.,  concurs. 

SULLIVAN,  a  J.  (concurring).  I  concur 
in  tbe  ctmcluslon  reached,  bat  I  do  not  think 
that  the  rule  of  law  laid  down  In  tbe  second 
subdivision  of  the  syllabus  has  any  applica- 
tion to  this  case,  for  the  reason  that  this 
case  is  not  based  upon  the  water  deed  refer- 
red to  In  said  syllabus  as  the  written  con- 
tract. From  the  allegations  of  the  ra^mplalnt, 
it  clearly  appears  that  the  action  Is  not  based 
entirely  upon  a  water  right  deed,  but  upon 
the  contract  of  the  Great  Western  Company, 
to  the  effect  that,  when  It  had  sold  the  water 
rfghta  to  the  extent  of  the  appropriation 
and  capacity  of  Its  system  and  the  system 
was  completed  and  paid  for,  it  should  be- 
come the  property  of  those  who  had  pur- 
chased such  water  rights,  the  giving  of  the 
water  deed  being  only  a  part  performance  of 
the  contract  and  not  tbe  contract  Itself,  bat 
only  a  part  of  it  Hence  the  action  was  not 
based  upon  the  deed  for  the  water  right 
The  prospectus  was  only  a  part  of  the  evi- 
dence offered  in  support  of  the  allegations  of 
the  complaint  as  numerous  agents  of  the 
Great  Western  C(»npany  who  sold  water 
rights  for  It  testified  ttiat  the  sales  were 
made  upon  the  condition  that  when  the  wa- 
ter rights  were  all  sold,  tbe  purchasers  of 
snch  rights  shoold  become  tbe  absolute  own* 
ers  o£  the  reMrvolr  and  water  vfttan. 
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1.  HOUiriDB  (I  ^*)-rMUBDKa— SunioiENOT 
or  Evidence. 

Bvidence  in  this  case  ezamlDed,  aod  Iteld 
to  support  the  verdict  of  murder  of  the  Mcond 
degree. 

[Ed.  Notew— For  other  eaKs,.  aee  Homicide, 
Cent.  Die  S  684;  Dee.  Dig.  i  254.*] 

2.  WiTREBBBB  {|  2S5*)  —  EXAMIBATIOW  —  RB- 

FBESHiifa  Meuobt. 

Under  the  provliloiu  of  Rev.  Gode^  8  6078, 
a  witneBS  ma?  refresh  his  recollection  by  read- 
ing evidence  given  by  him  upon  a  former  trial, 
and  then  testify,  if  he  has  an  iodependefat  recol- 
lection of  the  traiuactloo,  to  the  truth  of  the 
transaction  or  to  any  fact  uptm  which  such 
reference  may  refresh  bis  recollection  and  en- 
able bim  to  speak  the  truth. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Gent  Dig.  i  88&;  Dea  Dig.  |2S6.*] 

8.  Criminai,  Law  (f  345*)— Adhibbibiutt 
or  Bv  i  DEN CE—lTf tent— Pbepabatioh. 

Evidence  which  tends  to  show  preparation 
and  plan  for  the  commission  of  the  crime  charg- 
ed is  admissible  as  tending  to  show  Intent  and 
purpose  to  commit  the  act  and  the  animus  of 
the  person,  and  Its  weight  and  credit  are  en- 
tirely for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  I  7(»;  Dec  Dig.  |  845.*] 

4.  CMtimirAx,  Law  ({  351*)— ADHiaaiBiLiTr  or 

Evidence — Conboiousnehs  of  Guilt  — At- 
tempt TO  pBocusB  False  Evidence. 

EMdeoce  which  tends  to  show  that  the  ac- 
cused has  attempted  to  ftibricate  or  procure 
false  evidence  is  admissible  as  tending  to  show 
a  coDBcIoosness  of  guilt;  and  It  is  not  necessary, 
in  order  to  render  such  evidence  admissible,  that 
the  felsity  or  fabrication  l>e  proven  by  direct 
evidence.  Snch  falsity  or  fabrication  may  be 
determined  from  the  circumstances  and  proven, 
aa  any  other  fact,  by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Oent  Dig.  1  782;  Dec.  Dig.  f  351.*] 

K  Cbihinai,  Law  (H  763,  764.  807*)-Iii- 
STBtTcnoNS— Weight  or  Evidbitcb. 

An  tnstmction  which  argues  to  the  Jury 
the  weight  or  relative  value  of  clrcnmstantial 
evidence  as  compared  with  direct  evidence  is 
not  the  statement  of  a  legal  proposition,  and 
should  not  be  given  to  the  jury  as  a  charge  or 
part  of  a  charge  of  the  law  governing  any  par- 
ticular case;  and,  when  the  court  comments  up- 
on or  argues  the  relative  weight  of  circumstan- 
tial evidence  as  compared  with  positive  evidence, 
the  Instruction  is  an  argument,  and  also  invades 
the  province  of  the  jury,  and  Is  erroneous. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Din.  H  174Q,  1959,  1960;  Dec.  Dig. 
V,  763,  764,  807.*] 

«.  CRnciNAL  Law  {SI  784.  78»*)  —  Instruc- 
tions —  Miblbadinq  iNSiBDcnoNs  —  Cir- 
cumstantial Evidence. 

The  following  language  contained  In  an  in- 
struction discuBung  circumstantial  evidence, 
"aithoagh  the  fact  may  be  in  a  degree  surround- 
ed by  a  doubt,"  could  only  have  a  tendency 
to  confuse  the  meaning  of  "reasonable  doubt" 
as  given  to  the  jury,  and  in  no  way  aids  the 
inry  in  reaching  a  verdict,  and  may  create  a 
^abt  in  the  minds  of  the  Jurors  as  to  the 
weight  of  eircnmstaotlal  evidence  and  the  doubt 
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which  would  Justify  an  acqolttml,  and  should 
not  b9  incorporated  in  an  Instmctwn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Oent  Dig.-  H  1SS3-1888,  1847 ;  Dec  Dig. 
»  7^4,  78».*) 

7.  Cbiminai,  Law  d  80B*)-^iraTBUonDK8— 

Dutt  or  Court. 

The  court  in  instructing  the  Jury  should 
state  propositions  <^  law  concisely  and  intel- 
ligibly so  that  the  jury  may  understand  without 
indulging  in  any  fine-spun  theories  as  to  what 
tbe  law  is  applicable  to  the  facts  of  the  par- 
ticular case,  and  not  give  the  Jury  Instmctlons 
which  tend  to  mystify  and  not  to  aid  them  in 
reaching  a  verdict 

[Ed.  Note.— For  other  cases,  see  Gripilnnl 
Law.  Dec.  Dig.  I  805.*] 

8.  Criminal  Law  (|  888*)— IWBTBucriowB— 
Duty  or  Court. 

All  instructions  given  to  the  jury  should  be 
instructions  by  the  court,  and  the  court  should 
in  no  way  indicate  to  the  jury  whether  the  in- 
structions given  are  instructions  given  upon 
the  court's  own  motion  or  at  the  request  of 
either  the  plaintiff  or  tbe  defendant  as,  under 
the  statute,  it  is  the  duty  of  the  court  to  charge 
the  jury,  not  particularly  because  requested  by 
either  plaintiff  or  defendant  bat  because  the 
charge  embraces  the  law  applicable  to  the  par^ 
ticular  facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2015;  Dec  Dig.  |  833.*] 

9.  Cbiminal  Law  (I  1186*)- Appeal  — Rb- 
viBW— Mistakes  Not  Prejudicial. 

Rev.  Codes,  |  8070,  admonishes  this  court: 
"After  bearing  the  appeal,  the  court  must  give 
judgment  without  retard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties."  And  Rev. 
Codes,  8  8236,  provides:  "Neither  a  departure 
from  the  form  or  mode  prescribed  bv  this  Code 
in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistalce  therein,  renders  it  invalid,  un- 
less it  has  actually  prejudiced  the  defendant, 
or  tended  to  his  pr^dice  In  respect  to  a  snb- 
Btantlsl  right." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  321S;  Dec.  Dig.  S  IISB.*] 

la  Cbiuinax  Law  A  1186*)  —  Atvbai.  —  Kb- 
viEw— MierrAKBs  Not  Pbetudicial. 

Under  these  statutory  provisions,  a  new 
trial  oaght  never  to  be  granted,  notwithstand- 
ing some  mistake  or  misdirection  by  the  judge, 

&rovided  this  court  Is  satisfied  that  justice  lias 
een  done,  and  that  upon  the  evidence  no  other 
verdict  could  properly  have  t>een  found. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3215 ;  Dec.  Dig.  {  1186.*] 

11.  Criminal  Law  (S  1172*)— APFBAZr-HABM- 
LEss  Error— Erroneous  Instructions. 

Even  though  an  instruction  is  errooeons 
and  ordinarily  the  error  would  lie  material, 
yet  if  the  circumstantial  evidence  of  the  de- 
fendant's guilt  Is  satisfactory— that  is,  such  as 
ordinarily  produces  moral  certainty,  or  convic- 
tion io  an  nnpirejudiced  mind — and  the  result 
could  not  have  oeen  different  had  the  instruction 
been  omitted,  the  case  will  not  t>e  reversed  be- 
cause of  such  erroneous  Instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Centi  Dig.  (  3161 ;  Dec.  Dig.  {  1172.*] 

12.  Criminal  Law  (5  958*)  —  Motion  roB 
New  Trial— Disqualification  or  Jurob. 

To  entitle  a  person  convicted  of  an  offense 
to  a  new  trial  on  the  ground  oC  dlsqualilira- 
tion  of  a  juror,  not  disclosed  upon  voir  dire 
and  discovered  after  verdict,  tbe  showing  should 
be  clear  and  conclusive,  and  the  trial  court 
should  be  clearly  satisfied  that  the  defendant 


*ror  etber  eases  sss  sasM  tivla  and  section  NUMBBR  In  Dec  ft  Am.  D  |S.  JM  to  AM.  *  RepDr.er  InCascs 
107P.-413 


Digitized  by 


99i 


107  FAOIFIO 


tlEPOBTEB. 


lias  been  denied  flie  Impartial  trial  gnaTtnteed 
to  him  by  the  CoDBtitauon. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
taw,  Cent.  Dig.  |  2386 ;  Dec.  Dig.  |  0S&*] 

13.  CancuAi.  Law  (i  906*)  —  Uotion  tob 
New  TauZi— DiBQUAunoATioN  or  Juaoa— 
Atfidavits. 

Where  the  (^oallficatioD  of  a  jaror  Is  at- 
tacked after  verdict,  upon  the  ground  that  the 
juror  was  biased  and  prejudiced  and  made  false 
answer  with  reference  thereto  upon  his  Toir 
dire,  affidavits  may  be  received  fo  evidence  upon 
such  hearing,  made  by  persons  who  testify  as  to 
the  cood  reputation  for  truth  and  veracity  of 
the  iuror,'  and  affidavits  may  be  considered  made 
by  other  jurors  who  testify  that  the  juror  at- 
tacked acted  fairly  and  impartially  and  without 
prejudice  in  his  consideration  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2384;  Dec.  Dig.  S  0S6.*] 

(Addtttoma  Svttahua  ly  Editorial  Staif.) 

14.  Words  and  PBRAaBS— "GifccuusTAiTTiAi. 
Etidenck." 

"Circumstantial  evidence"  In  a  criminal 
case  is  the  proof  of  such  facts  or  circamstan- 
oes  connected  with  or  surrounding  the  commis- 
sion of  the  offense  charged  as- tends  to  show  the 
guUt  or  Innocence  of  accnsed. 

For  other  definitions,  see  Words  and  Fhrases, 
ToL  2,  pp.  U61-1163.1 

16.  CBUmVAi.  Law  ^(  741.  742*)— Tbiai^ 
QtTESTroNH  roB  Jury— Cbkdibiutt  of  Wit- 
NEBSEH — Weight  op  Evidence. 

The  jnry  are  the  judges  of  the  facts,  the 

credibility  of  witnesses,  and  the  weight  to  he 

^ven  to  testimony. 
[Ed.  Note.— For  otiier  cases,  see  Criminal 

Law,  Gent.  Dig.  ||  1718.  1719;  Dec.  Dig.  H 

741,  742.*] 

Allshte,  J.,  dlawatliig  in  part 

Appeal  from  District  Coar^  Blaine  Comity; 
Edward  A.  Walters,  Judge. 

Thomas  Klarren  was  conrlcted  of  murder, 
and  appeals  from  the  judgment  and  an  order 
denying  a  new  trial.  Affirmed. 

Stockalager  &  Bow^  and  K.  I.  Perky,  for 
appeUant  D.  C.  McDongaJI,  Atty.  Gen.,  J. 
H.  Peterson  and  O.  M.  Van  Dnyn,  AaslstantB 
to  Atty.  Gen.,  H.  F.  Ensign,  Proa.  Atty. 
of  Blaine  County,  and  SoiUTan  ft  SaUlvan, 
for  the  State. 

STEWART,  J.  The  appeUant  was  tried 
and  convicted  of  murder  of  the  second  de- 
gree. A  motion  for  a  new  trial  was  made 
and  overruled.  This  appeal  Is  from  the  Judg- 
ment and  from  the  order  ovemillng  the  mo- 
tion for  a  new  trial. 

The  evidence  upon  which  appellant  was 
convicted  was  wholly  circumstantial,  and  the 
first  question  presented  in  appellant's  brief 
is  the  coiitention  that  the  evldenoe  is  inaaf- 
ficlent  to  justify  the  verdict.  The  evidence 
shows  that  Thomas  Marren,  the  appellant, 
and  Cod.  Byan,  the  deceased,  had  for  a  num- 
ber of  years  been  residents  on  the  Malad  riv- 
er; the  appellant  Living  on  the  north  side 
and  the  deceased  on  the  south  side,  and 
about  a  mile  and  a  half  apart  On  tlie  morn- 


ing of  October  29,  1007,  the  deceased  left 
home  with  his  team  and  wagon  for  the  pur- 
pose of  going  after  logs.  In  the  evMilng 
about  dark  the  team  and  wagon  returned 
home  with  the  body  of  the  deceased  on  top 
of  the  load  of  logs,  dead.  He  was  lying  on 
his  back  and  the  entire  top  of  his  head  was 
gone.  Bloodstains  were  found  along  the 
route  over  which  tiie  wagon  passed  leading 
from  the  reaidence  of  Byan  back  to  the  ford 
across  the  Malad  river.  At  the  ford  and 
near  the  sontb  bank  of  the  lirer,  the  tide  up- 
on wblcfa  the  deceased  resided  and  the  side 
reached  by  the  team  after  cros^ng  the  river, 
were  found  pieces  of  skull  and  particles  of 
brain  matter,  and  fliere  were  other  indica- 
tions showing  that  the  life  of  the  deceased 
was  taken  at  or  near  the  south  bank  <tf  the 
river.  No  bloodstalUB  or  remains  were  fon&d 
on  the  north-  side  of  the  rirer. 

For  a  long  time  prior  to  October  29;  1007, 
the  appellant  and  the  deceased  had  bad 
many  disputes  and  quarrels  over  water. 
James  Pierce  testified  that  in  April,  1907,  the 
appellant  came  from  Soldier  and  said  he  had 
met  Con.  Byan  at  Soldier,  and  said:  **Con. 
was  under  the  Influence  ot  liquor,  and  that 
Con.  abused  him  pretty  bad  up  there,  and  he 
says,  'Walt  until  I  get  him  out  on  13ie  range 
aU  alone,  and  I  will  fix  him.' "  W.  P.  EUs- 
worth  testtfled  that  in  May,  1907,  he  beard 
the  deceased  abuse  the  appellant  In  a  black- 
smith shop  at  Soldier,  and  the  appellant  said 
to  the  deceased:  "Tou  bastard;  I  win  kill 
you.  Con.  If  you  don't  go  off  and  let  me 
alone,  I  will  kill  yon."  Joshua  Thnrber 
testified  that  in  July,  1007,  In  a  conversation 
with  Thnrber  about  Byan's  share  of  water, 
the  appellant  said:  "He  told  me  not  to  take 
any  notice  of  what  be  said;  that  be  had  no 
more  right  to  the  water  than  I  did.  He  says 
a  fellow  could  not  do  anything  with  him  In 
these  little  justice  courts.  He  said  he  would 
kill  him  only  It  would  cost  him  more  than 
the  water  was  worth."  Also  on  July  20, 
1007,  the  appellant  and  the  deceased  met 
when  the  appellant  was  In  his  wagon  and 
bad  a  rifle  and  said  to  the  deceased:  *^Stand 
out  there  a  piece,  and  I  will  give  you  a  fair 
show  with  your  rifle,"  and  the  deceased  said, 
"I  dare  you  to  shoot.  I  am  not  afraid  of 
your  gun,"  at  which  time  one  of  the  parties 
who  was  with  the  appellant  cautioned  the 
parties  that  there  was  no  use  quarreling, 
wJden  the  appellant  turned  to  one  of  the  oth- 
er parties,  and  said:  "We  will  go  home,  and 
I  will  be  over  to-morrow  and  settle  It  with 
a  rifle."  The  appeUant  then  stood  up  la  his 
wagon  and  raised  his  gun  In  the  direction 
of  the  deceased.  No  weapon  was  seen  upon 
the  deceased.  Other  conversations  took  place 
between  the  appellant  and  the  deceased  In 
which  they  talked  about  flghtlng.  A.  J.  But- 
ler testified  that  In  the  latter  part  of  May. 
1007,  th^  appellant  stated  that  he  bad  been 
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np  to  town  (Soldier)  and  sav  Ryan  and  Ryan 
abused  him  sbamefally,  worse  tban  a  dog, 
and  the  appellant  said:  "The  Uttle  dranken 
sot,  he  should  be  killed.  I  would  think  no 
more  of  killing  him  than  I  would  a  dog." 
Also  that  on  the  evening  of  October  28, 1907, 
be  was  at  the  residence  of  the  appellant, 
and,  when  going  across  the  field  to  look  at 
some  stock,  the  appellant  asked  the  iHtness, 
"Have  you  seen  Con.  lately?"  And  the  wit- 
ness said,  "Yes,"  when  the  appellant  says, 
"What  Is  the  little  son  of  a  bitch  dohig?" 
"I  said  he  was  hauling  wood,  and  to-morrow 
will  be  the  last  load  of  wood  to  the  canyon, 
and  be  was  going  to  bring  me  a  sack  of 
grain  in  the  morning,  as  I  was  going  to  the 
canyon  to  get  out  some  telephone  poles  ftor 
him,  which  he  did.  I  accompanied  him  to 
the  canyon." 

It  also  appears  that  for  aereral  veeka  prttnr 
to  October  29th  the  appellant  carried  a  rifle 
with  him  wherever  he  went  It  appears 
from  the  evidence  that  the  section  of  conn- 
try  betweon  the  residence  of  the  appellant 
and  the  deceased  and  the  ford  across  Malad 
river  and  for  some  distance  fn  the  direction 
the  deceased  went  on  the  morning  of  Octo- 
ber 30Qi  for  wood,  and  the  locality  in  which 
the  appellant  was  engaged  during  the  day  of 
October  29tb  In  fixing  fences  about  certain 
haystacks  was  comparatively  level,  and  that 
the  residence  at  the  deceased  was  clearly  in 
view  from  the  residence  of  the  appellant, 
and  diat  from  the  haystacks  where  the  ap- 
pellant was  engaged  Id  fixing  fences  during 
the  day  of  October  29th  the  route  over  which 
the  deceased  would  pass  in  returning  home 
vras  within  plain  view  for  some  distance  be- 
fore the  deceased  would  cross  tbe  ford,  also 
the  ford  and  tbe  road  leading  from  there  to 
tbe  deceased's  bouse.  About  10  minutes  aft- 
er 4  o'clock  on  the  afternoon  of  October  29tb, 
the  wife  of  the  deceased  went  out  for  the 
purpose  of  ascertaining  whether  she  was 
able  to  See  her  husband  returning  borne,  at 
which  time  she  saw  an  apparent  object  In 
the  road  which  sbe  took  to  be  ber  husband's 
team,  and  at  the  same  time  she  saw  the  ap- 
pellant leave  a  certain  haystack  something 
like  a  mile  and  a  half  northeast  of  tbe  Malad 
ford,  and  about  a  mile  southeast  of  the  ap- 
pellant's residence. 

Brick  Anderson  testified:  That  be  went  to 
the  appellant's  residence  about  half  past  n 
or  a  quarter  to  6  on  the  evening  of  October 
29th,  unhitched  his  horses  and  tied  them  to 
the  corral.  That  be  did  not  see  the  appel- 
lant That  he  looked  to  the  south  where  he 
expected  appellant  and  around  the  fields  and 
toward  the  river,  but  did  not  see  him.  He 
then  did  some  chores  and  waited  about  a 
half  hour.  It  commenced  to  get  a  little  dusk 
when  be  got  there  at  6:30.  He  did  not  go 
Into  the  house  because  it  was  locked,  and 
sat  down  and  rested  In  tbe  blacksmith  shop, 
and  Willie  he  was  sitting  there  a  gun  popped, 
and  be  saw  the  flash,  and  Jumped  up  and 


said:  "What  In  damnation  are  yon  doing 
here?  You  better  quit  or  yon  will  kill  the 
horses."  And  the  appellant  spoke  up  and 
said:  "Is  that  you,  Erick  Anderson?"  And 
the  witness  said.  "Yes;  Is  that  yon,  Tom?' 
He  said.  "Yea;  they  are  shooting  at  me. 
Look  out!  Don't  come  out  here.  They  might 
kill  you."  "Then  I  didn't  hear  anything  for 
a  little  while,  then  be  said:  'Knocked  tbe 
hat  off  me  tbe  first  rattle.'  I  says:  'Can't 
you  come  in  through  the  gate?  He  says: 
*No,  I  can't'  He  sat  down  on  a  log  at  tbe 
bobsleds  and  after  a  while  said  he  was  all 
right  Then  be  had  his  gun."  Be  also  tes- 
tified: That  there' were  rix  shots  fired  alto- 
gether. The  flash  was  coming  from  the  gate 
on  the  east  The  second  shot  was  a  minute 
and  a  half  or  two  after  the  flrst  Then  three 
pretty  close  together,  bnt  he  did  not  see  the 
flashes  of  those  shots.  That  all  the  shots 
sounded  the  same.  Hiat  Harren  came 
through  the  gate  and  had  a  rifle  with  him. 
That  the  witness  did  not  hear  any  other 
noises  except  the  shots  and  Marrm's  holler- 
ing That.no  other  noise  was  heard  outside 
of  tiie  gate.  That,  when  Marren  came  in, 
it  was  probably  10  minutes  or  a  qnarfcer 
past  6.  That  after  be  went  into  the  house 
and  lighted  the  lamp  be  asked  Marren  about 
tbe  time,  and  he  looked  at- his  watch  and 
says,  "Just  half  past  6."  and  called  attention 
to  his  hat  He  said  tiiat  the  time  he  was 
out  at  the  gate  th^  kno<dced  the  bat  off  him 
the  flrst  rattle.  He  said  he  was  pretty  dose 
to  him  and  showed  iritness  the  hat  He 
spoke  of  one  other  shot  through  the  coat, 
about  half  way  between  the  pocket  and  the 
comer,  and,  after  talking  on  a  while,  he  said 
there  was  another  hole  down  In  his  overalls. 
He  sewed  the  hole  In  the  bat  up.  There 
were  two  boles  In  it.  The  witness  stayed 
there  all  night  got  up  tbe  next  morning 
about  half  past  six,  and  tbe  appellant  was 
up  about  a  half  hour  before  that  This  wit- 
ness further  testified  that  on  the  morning 
after  tbe  shooting  he  looked  around  over  a 
couple  of  acres  of'  ground  where  the  appel- 
lant was,  near  the  gate,  when  the  shots  were 
fired  on  the  evening  of  the  29th,  and  that  he 
discovered  no  tracks  nor  any  rifle  shells. 
A  rifle  was  found  at  the  appellant's  resi- 
dence after  his  arrest 

The  physician  who  called  to  examine  the 
body  of  tbe  deceased  testlfled  that  he  saw 
tbe  body  at  about  6-^  or  7  p.  m.  on  Octo- 
ber 29th;  that  the  top  of  the  deceased's  head 
had  been  torn  away,  and  that  the  brain  mat- 
ter was  loose  and  lying  on  the  logs  on  the 
wagon;  that  there  were  bloodstains  around 
the  head  and  on  the  doubletrees  and  single- 
trees and  on  tbe  logs  In  front  of  tbe  body; 
that  there  were  stains  on  the  brake  rope  and 
on  one  of  the  fore  wheels;  that  In  his  opin- 
ion the  deceased  was  killed  by  a  modem 
blgh-power  rifie  of  a  caliber  similar  to  SO- 
30,  with  a  soft-nosed  lead  bullet  and  smoke- 
less powder;  that  the  elKect  of  an  expansive 
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bnllet  or  soft-nosed  bullet  ander  GO  yards  Is 
an  explosive  one;  when  fired  into  a  closed 
box,  as  the  sknll  Is,  filled  with  a  semifluid 
-matter  which  almost  fills  it,  the  effect  is  not 
to  penetrate,  bnt  to  explode  the  entire  box, 
whether  tbat  be  the  skull  or  an  inclosed  box. 

The  evidence  farther  shows  that  tracks 
were  found  In  the  road  leading  away  from 
the  ford  which  corresponded  to  the  shoes 
worn  by  the  appellant  on  October  29th.  The 
evidence  shows  the  distance  between  the  de- 
fendant's honse  and  the  Malad  ford  was 
IVio  miles  by  the  road.  This,  in  main,  was 
the  evidence  on  the  part  of  the  state. 

This  evidence  is  not  contradicted  In  any 
substantial  parL  We  think  this  evidence  suf- 
ficient to  support  the  verdict  It  Is  true  the 
evidence  is  wholly  circumstantial,  but  from 
this  evidence  it  clearly  appears  that  Byan 
was  murdered,  tbat  appellant  had  the  oppor- 
tunity to  commit  such  crime,  and  that  a  mo- 
tive  was  shown  why  the  appelant  would 
commit  such  crime.  Where  circumstantial 
evidence  Is  relied  upon  to  prove  guilt,  it  is 
sufficient  to  warrant  a  conviction  when  the 
evidence  shows,  first,  the  homicide;  second, 
that  the  person  charged  bad  the  opportunl^ 
to  commit  ancb  murder;  third,  that  a  mo- 
tive Is  shown  for  such  killing  and  the  dr- 
enmstances  establishing  these  facts  are  so 
connected  as  to  exclude  every  other  rational 
hyiMtheals  than  that  ot  gnllt  Bnt  counsel 
for  appellant  Twy  earnestly  cootend  Qiat  the 
evidence  Is  Insufficient  because  It  does  not 
connect  the  appelant  with  the  killing.  It  ap- 
pears frran  the  evidence  that  Mrs.  Ryan,  the 
wife  of  the  deceased,  saw  the  appellant  at 
about  4:10  in  the  afternoon  at  a  baystadc  on 
the  south  side  (tf  liie  Halad  river,  and  saw 
him  going  with  a  wagon  toward  the  river 
bridge.  This  haystack  was  about  a  mile  from 
the  appellant's  residence  and  the  latter  IVio 
miles  from  the  Malad  ford  where  the  killing 
took  place  The  appellant;  then,  would  have 
had  sufficient  time  to  go  from  the  haystack 
to  his  residence  and  put  away  his  team  and 
reach  the  ford  and  be  there  at  6:^,  or  there- 
abouts, the  time  when  shots  were  heard  in 
that  direction,  and  about  the  time  the  killing 
necessarily  took  place  as  shown  by  the  time 
the  deceased's  team  reached  home,  which 
was  about  6  o'clock,  and  the  time  appellant 
reached  home,  which  was  6  or  6:15.  When 
the  appellant  came  home,  he  carried  a  rifle. 
This  rifle  was  of  the  same  caliber  as  the 
evidence  shows  would  have  produced  the 
character  of  wound  which  caused  the  death 
of  the  deceased.  It  la  true  the  witnesses 
who  heard  the  shots  vary  the  time  from 
nearly  dark  to  dark,  and  the  witness  Ander- 
son fixes  the  time  when  the  appellant  reach- 
ed home  at  between  6  and  6:15.  Under  the 
circumstances  of  this  case,  the  slight  varia- 
tion as  to  the  time  when  the  witnesses  fix 
that  they  heard  the  shots  and  when  the  ap- 
pellant reached  home  could  arise  and  be  ex- 
plained on  a  rational  basis  upon  the  theory 


that  the  same  guide  was  not  used  by  each 
for  the  determination  of  whether  It  was  dark 
or  nearly  dark,  or  6  or  6:15,  and  the  exact 
time,  under  the  peculiar  circumstances.  Is 
not  of  so  great  importance  as  to  cast  a  doubt 
whether  the  appellant  was  at  the  ford  where 
the  crime  was  committed  at  the  time  such 
crime  was  committed.  He  could  have  been 
there  notwithatandli^  the  fact  that  the  wit- 
nesses vary  slightly  aa  to  whether  It  was 
dark  or  nearly  dark,  or  6  or  6:15,  whm  he 
reached  home,  because  each  may  have  fixed 
a  different  standard  as  a  basis  for  his  con- 
clusion as  to  whether  it  was  dark  or  nearly 
dark  and  the  particular  time.  These  facts, 
taken  in  consideration  with  the  threats  made 
by  appellant  against  the  deceased,  hereafter 
referred  to,  we  think  are  sufficient  to  con- 
nect the  appellant  with  the  killing. 

Counsel  for  appellant  also  argue  that  mo- 
tive was  not  shown,  and  that  the  111  feeling 
existing  between  the  deceased  and  the  ap- 
pellant was  all  on  the  part  of  the  deceased. 
It  Is  apparent  from  the  evidence  In  this  case 
that  the  deceased  and  the  appellant  bad  bad 
trouble  and  various  disputes  over  mter,  and 
that  threats  were  made  by  eacb  against  tbe 
other;  but  from  the  evidence  which  we 
have  briefly  set  out  we  are  unable  upon  any 
reasonable  faypottaeslB  to  eq»laln  away  tbe 
evidence,  ezcei»t  upon  the  tbetsry  that  a  mo- 
tive clearly  existed  in  tbe  cdnd  of  tbe  appel- 
laat  for  tbe  kining  of  Ryan.  This  arspjmaA 
might  have  some  basis  tor  the  claim  that  tira 
appellant  did  the  act  In  self-defense,  and  that 
be  was  Justified  in  taking  Uie  life  of  tbe  de- 
ceased because  of  tbe  threats  made  against 
him  1^  tbe  deceased,  but  there  Is  no  dalm  of 
self-defense  In  this  action.  Tbe  killing  Is 
not  admitted,  and,  In  tbe  absoice  of  such 
defense,  such  threats  as  were  made  and  the 
difficulties  that  the  deceased  and  tbe  appel- 
lant  previously  bad  and  tbe  malice  and  111 
will  existing  clearly  establish  a  motive.  We 
are  unable  upon  any  reasonable  hypothesis  to 
explain  away  this  evidence,  except  as  Indicat- 
ing the  malice  and  ill  vrlU  <m  the  part  of  the 
appellant  against  the  deceased  and  bis  desire 
and  Intent  to  have  ranoved  and  to  remove 
the  deceased  as  a  further  cause  of  trouble 

It  is  next  contended  that  the  trial  court 
erred  In  permitting  the  witness  Butler  to 
testify:  That  on  October  28,  1907,  he  went 
to  Marren's  borne,  and,  before  arriving  there, 
be  heard  two  or  three  shots  flred,  and.  when 
be  reached  there,  Marren  was  out  at  the 
east  end  of  his  house,  looking,  he  said,  for  a 
pocketknlfe  which  he  said  be  bad  dropped, 
and  pointed  to  a  stump,  and  said,  "Butler, 
how  Is  that  for  shooting?"  "He  continued 
looking  for  that  knife.  He  said  he  wanted 
it  to  extract  some  shells  from  the  six-shooter 
he  bad  there,  as  the  extractor  was  broken. 
He  said  be  was  going  to  repair  It  at  a  latw 
date.  We  then  started  Into  the  house  and  be 
had  the  alx-shooter.  He  says:  *I  used  to 
knock  a  rabbit's  head  off  with  tbat  gun  nioe 
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times  oat  of  tea.***  The  Attorney  General 
contends  tbat  thto  evidence  was  admissible 
because  it  sliowed  preparation  and  plan  of 
tlw  appellant  to  onmnlt  the  crime,  while 
connsel  for  appelant  contotd  Oiat  the  evi- 
dence wholly  falls  to  show  any  Halation  to 
tiie  crime;  that  the  appellant  was  practicing 
with  a  pistol  and  not  with  a  rifle,  the  ehar^ 
acter  of  weapon  with  which  the  crime  was 
committed,  and  that  there  was  notUng  In 
the  acts  of  the  appellant  at  the  time  to  Indi- 
cate any  preparation  or  connection  with 
the  crime  committed  on  the  29th.  It  Is  true 
that  the  evidence  offered  shows  ttutt  the  ap- 
pellant was  practicing  with  a  weap<m  dlf- 
ferent  in  Und  from  that  with  which  the 
crime  was  committed;  yet  there  are  circum- 
stances snrroundlng  the  events  that  took 
place  at  the  time  which  wonid  warrant  a 
Jnry  In  concluding  that  it  was  tiie  intention 
of  the  appellant  at  that  time,  and  a  part  of 
his  plan,  to  take  the  life  of  the  deceased  with 
the  weapon  he  was  then  practicing  with, 
and  that  he  was  only  prevented  from  carry- 
ing ont  this  design  or  plan  by  reuon  of  the 
disrepair  of  the  ^-shooter,  and  that  the  in- 
tention and  plan  to  take  the  life  of  the  de- 
ceased at  that  time  had  been  farmed,  and 
it  was  proper  to  show  such  facts,  erea  thoi^b 
It  was  carried  out  by  the  nse  of  a  different 
kind  of  weapon  than  that  used  at  that  time. 
If  the  intent  to  kill  existed,  whether  such 
Intent  was  carried  out  by  the  use  of  a  pistol 
or  rifle  was  immaterial. 

The  appellant  knew  that  the  deceased  was 
hauling  wood  and  took  occasion  on  that  day 
to  Inquire  whether  he  had  seen  the  deceased, 
and  the  Inquiry,  "What  Is  the  little  son  of  a 
bitch  doing?*  indicated  very  clearly  that  the 
appellant  at  the  time  was  thinking  of  the 
deceased — ^had  his  mind  on  deceased — and 
that  fact  taken  in  connection  with  his  prac- 
ticing shooting  and  bla  remarks  as  to  his  per- 
fect marksmanship  are  circumstances  which 
would  well  warrant  the  Jury  in  concluding 
that  the  Intent  was  formed  or.  was  being 
formed  at  that  time  to  take  the  life  of  the 
deceased,  and  the  mere  fact  that  it  waa  not 
carried  ont  with  the  identical  weapon  or  the 
kind  of  weapon  then  In  use  would  not  ren- 
der such  evidence  inadmissible.  If  this 
shooting  was  in  preparation  for  the  killing. 
It  was  admissible  and  proper  to  be  considered 
in  determining  the  animus  with  which  the 
act  was  done,  and  Just  what  weight  should 
be  attached  to  such  circumstances  was  for 
the  Jury  to  determine.  Boiling  t.  State,  54 
Ark.  688.  16  S.  W.  658;  People  v.  McGuIre, 
135  N.  Y.  639,  32  N.  E.  146;  People  v.  "Wil- 
liams, 17  Cal.  142;  Simmons  r.  State.  31 
Tex.  Cr.  H.  227,  20  8.  W.  573. 

Joshua  Thurber,  a  witness  for  the  state, 
upon  direct  examination  testified  tbnt  on  the 
evening  of  October  29,  li)07,  he  quit  work 
about  6  o'clock,  and  that  It  was  about  sun- 
down— ^nearly  sundown.  Afterwards  a  recess 
of  the  court  was  taken,  and  the  witness  was 


recalled,  and  upon- inquiry  testlfled  that  he 
was  a  witness  at  a  previous  trial  of  said 
case,  and  connsti  for  the  state  said:  *1  hand 
you  yonr  testimony  at  the  last  trial  as  to 
whether  It  was  light  or  dark,  or  how  It  was 
at  6  o'clock,  and  ask  yon,  after  reading  I^ 
if  it  refreshes  yonr  memory."  To  this  in* 
qnlr7  counsel  for  appellant  objected  because 
it  was  an  attempt  to  refresh  the  memory  of 
the  witness  iiy  what  he  had  testified  to  at 
a  previous  trial,  and  not  by  any  memoran- 
dum or  other  document  made  at  the  time, 
and  for  the  farther  reason  that  it  is  an 
attempt  to  Impeach  and  contradict  tlie  state's 
own  witness.  This  objection  was  overmled, 
end  the  witness  was  asked  to  read  his  tes- 
timony and  see  if  that  refreshed  his  memory 
as  to  whether  it  was  light  or  dark,  and,  an- 
swering in  the  affirmative,  be  was  asked: 
"Mow.  I  will  ask  yon  when  yon  quit  work 
on  the  29th  of  October,  1907,  how  it  was  as 
to  being  light  or  dark?**  This  qaestlon  was 
also  objected  to  because  It  was  based  upon 
the  refreshing  of  fibe  monory  tnm  some- 
thing which  occurred  or  testimony  given  In 
a  previous  trial,  and  not  by  documents  made 
at  the  trlsl  the  testimony  related  to.  This 
objection  was  overruled,  and  the  witness 
answered:  "It  was  dusk,  or  nearly  dusk,  at 
that  time  in  1907."  The  witness  was  then 
asked  If  he  had  any  nplanation  to  make  as 
to  bow  he  happened  to  say  sundown.  His 
reply  was:  "I  will  explain  to  the  Jnry  that 
we  have  been  quitting  at  6  o'clock  this  year, 
which  was  earlier  than  it  was  last  year — 
my  reason  for  making  the  mistake  in  the 
time."  Connsel  for  appellant  calls  our  at- 
tention to  Rev.  Codes,  {  6078.  as  follows: 
"A  witness  Is  allowed  to  refresh  his  memory 
respecting  a  fact,  by  anything  written  by 
himself,  or  under  his  direction,  at  the  time 
when  the  fact  occurred,  or  immediately  there- 
after, or  at  any  other  time  when  the  fact 
was  fresh  In  his  memory,  and  he  knew  that 
the  same  was  correctly  stated  in  the  writ- 
ing. •  •  » "  And  contencte  tliat,  under 
the  provisions  of  this  statute,  a  witness  can- 
not refresh  his  memory  by  referring  to  evi- 
dence given  by  him  at  a  former  trial.  Tills 
section  Is  the  same  as  section  2047,  Code 
Civ.  Proc.  Cal.  In  the  case  of  People  v.  Dur- 
rant,  116  Cal.  179,  48  Pac.  7S,  the  Supreme 
Court  of  that  state  had  under  consideration 
this  section  of  the  California  Code,  and  held: 
*^he  witness  would  have  had  the  undoubt- 
ed right  to  read  bis  testimony  given  upon 
the  examination  for  the  purpose  of  refresh- 
ing his  memory.  Code  Civ.  Proc.  |  2iMT. 
Such  a  transcript  may  at  least  be  regarded" 
as  a  private  memorandum.  Reld  v.  Beld.  73 
Cal.  206,  14  Pac.  781.  When  a  witness  call- 
ed by  a  party  falls  to  testify  to  matters  pre- 
viously within  his  recollection,  or  gives  evi- 
dence In  apparent  variance  with  that  for- 
merly given,  It  Is  not  incumbent  upon  the 
party  producing  the  witness  to  wait  for  the 
assaulta  of  the  crosa-exunlnation  to  expose 
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Beemlng  IncMulHteiicleB  and  discrepancies. 
While  he  may  not  Impeach  hla  witness  (sar- 
ing  nnder  certain  exceptional  circumstances), 
he  may  with  pn^rlety  refresh  his  recollec- 
tion, to  the  end  that  the  witness  and  his 
present  evidence  may  both  be  pat  fairly  and 
in  their  proper  light  before  the  Jury.  The 
answer  above  quoted  affords  a  good  Illustra- 
tion of  this.  The  witness  admits  the  dis- 
crepancy between  bis  former  and  his  present 
teBtimony,  and  candidly  explains  It  as  aris- 
ing from  a  doubt  created  by  his  former  cross- 
examination.  There  was  here  no  improprie- 
ty and  no  Injury  to  defendant"  In  the  case 
of  People  T.  McFarlane,  138  CaL  481,  71  Pac. 
668,  72  Pac.  48,  61  L.  R.  A.  246,  the  Supreme 
Court  of  that  state  again  had  nnder  am- 
sideratlon  section  2047,  Code  Civ.  Proc.,  and 
aflOrmed  the  case  of  People  r.  Dnrrant,  su- 
pra, and,  after  quoting  the  section,  says: 
*'It  was  conceded  at  the  trial  that  the  tran- 
ao^pt  fr<nn  which  counsti  read  was  a  coi> 
rect  tninscrU>t  of  the  witness*  former  testi- 
mony, and  this  court  tias  held  that  such  a 
transcript  may  at  least  be  regarded  as  a 
private  memorandum."  This  latter  case,  in  so 
far  as  bearing  upon  this  particular  question, 
presents  a  state  of  facts  almMt  identical 
with  those  presented  in  the  case  at  bar.  It 
win  be  obewed  that  the  questions  asked 
the  witness  with  reference  to  testimony  giv- 
en by  him  at  a  former  trial,  and  to  which 
objection  was  made,  were  not  asked  for  the 
purpose  of  impeaching  the  witness  by  the 
hitroductlon  of  the  former  testimony,  nor 
were  such  questions  asked  for  the  purpose 
of  IdentlQrlng  the  former  testimony  with  a 
view  to  Introdnclng  the  same  as  evidence; 
but  the  qnestloDs  merely  directed  the  witness 
to  the  teatlmooy  fdven  by  bim  at  a  former 
trial  and  he  was  asked,  after  refreshing  his 
memory  by  an  examination  of  his  former 
evidence,  whether  he  was  able,  in  conse- 
Quence  of  such  examination,  to  apeak  the 
facts  with  which  he  was  once  familiar,  and. 
If  so,  to  state  such  facts.  In  1  Greenleaf.  8 
436,  the  author  lays  down  the  general  rule 
as  follows:  "Though  a  witness  can  testify 
only  to  such  facts  ae  are  within  his  own 
knowledge  and  recollection,  yet  he  is  per- 
mitted to  refresh  and  assist  his  memory  by 
the  use  of  a  written  instrument,  memoran- 
dum, or  entry  In  a  book,  and  may  be  com- 
pelled to  do  so,  If  the  writing  Is  present  in 
court.  It  does  not  seem  to  be  necessary  that 
the  writing  should  have  been  made  by  the 
witness  himself,  nor  that  It  should  be  an 
original  writing,  provided,  after  Inspecting 
It,  he  can  apeak  to  the  facts  from  his  own 
recollection.  So,  also,  where  the  witness 
recollects  that  he  saw  the  paper  while  the 
facts  were  fresh  in  his  memory,  and  remem- 
bere  that  he  then  knew  that  the  particulars 
therein  mentioned  were  correctly  stated. 
And  it  is  not  necessary  that  the  writing  thus 
used  to  refresh  the  memory  should  itself  be 
admissible  In  evidence;  for,  U  Inadmissible 


in  itself,  as,  for  want  of  a  stamp,  it  may  still 
be  referred  to  by  the  witness."  In  volume 
1,  {  7S8,  of  Prof.  Wigmore  on  E^pJ<lence,  may 
be  found  a  quotation,  from  filr  O.  A.  Lewin, 
note  to  Lawes  v.  Beed,  2  Lew.  Cr.  C.  152,  as 
follows:  "If  In  truth  the  memory  has  been 
refreshed,  and  he  Is  enabled  In  consequence 
to  speak  to  facts  with  which  he  was  once 
familiar,  but  which  afterwards  escaped  blm. 
It  cannot  signify.  In  eftect,  in  what  manner 
or  by  what  means  these  facts  were  recalled 
to  bis  recollection.  Common  experience  tells 
every  man  that  a  very  slight  circumstance, 
and  one  not  in  point  to  the  existing  in- 
quiry, will  sometimes  revive  the  history  <tf 
a  transaction  made  up  of  many  drcum- 
stences.  •  •  •  Why,  then.  If  a  man  may 
reft%sh  bis  monory  by  sndi  means  out  of 
court,  should  he  be  precluded  from  doing  so 
when  he  is  nndo'  ezamlnati<m  In  courtr*  In 
the  case  of  MeNeely  v.  Duff,  SO  Kan.  488, 
81  Tbq.  1061,  the  Supreme  Court  of  Kansas 
states  the  role  as  follows:  "As  we  vaOer- 
stand  the  rule,  the  witness  may  refresh  his 
recolleetl<m.  by  any  book  or  memorandum 
containlns  the  account;  or  so  much  of  It  as  Is 
sufficient  to  refredi  Ills  recoUectlmi,  whether 
it  Is  In  such  form  that  It  be  received  In  evi- 
dence or  not,  and  then  testify'  If  he  has  any 
independent  recollection  of  the  transaction." 
In  11  'Ftacy.  of  Evidence,  In  a  note  at  page 
145,  the  antbor  says:  "A  witness  may  re- 
fresh bis  memory  by  referring  to  a  summary 
of  his  testimony  given  upon  a  former  trial 
of  the  action  In  which  his  testimony  Is  de- 
sired"—and  cites  Riordon  t.  Davis,  0  La. 
239;  29  Am.  Dec.  442;  Watrons  v.  Cnnn]ng>> 
ham,  71  Cel.  80, 11  Pac.  811;  People  v.  Dor- 
rant,  116  CaL  179,  218,  4S  Pac.  75.  See.  also. 
Jones  on  Evidence  PA  Ed.)  |  287;  17  Gyc. 
787.  It  no  doubt  was  the  Intention  at  the 
Legislature  In  enactb^  the  statute  now  un- 
der consideration  to  declare  the  general  role. 
I  and  we  are  satisfied  that  the  statute  shoold 
j  be  so  construed,  and  that  a  witness  may  re* 
i  fresh  his  memory  by  reading  evidence  given 
by  him  at  a  former  trial,  and.  after  refresh- 
ing his  memory,  state  the  truth.  The  court, 
therefore,  did  not  err  In  permitting  the  wit- 
ness to  refresh  his  memory  by  reference  to 
the  evidence  given  by  him  at  a  former  trial, 
and,  upon  refreshing  his  memory,  to  speak 
the  truth. 

It  appears  In  the  evidence  of  Erlck  Ander> 
son,  heretofore  referred  to,  that  when  the 
appellant  returned  home  at  about  6  or  6:15, 
and  Just  before  Marren  came  up  to  the  house, 
the  witness  heard  shots  fired  outside  of  Mar- 
ren's  gate,  and  saw  the  flash  of  some  of 
these  shots,  and  that  Marren  told  him  some 
one  was  shooting  at  him  and  Oiat  Marren 
showed  him  a  hole  In  his  hat  and  related 
how  it  occurred;  and  It  Is  contended  on  the 
part  of  the  appellant  that  the  court  erred  in 
admitting  this  evidence  It  is  the  contention 
ot  the  Attorney  General  that  this  evidence 
was  admissible  because  It  shows  that  the 
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abots  were  flred  by  the  appellant  for  the  pnr- 
poae  of  fatwlcattog  teBtlmony,  This  ahoot- 
ing  took  place  within  abont  80  mlnates  aft- 
er the  time  the  evidence  ehows  Ryan  was 
killed,  and  the  appellant  had  In  his  posses- 
sion at  the  time  such  shooting  took  place  a 
rifle.  Appellant  told  Anderson  some  one  was 
shooting  at  hUn,  and  made  no  effort  to  trace 
such  parties  or  discover  where  they  had  gone 
or  from  whence  the  shots  came,  and.  In  fact, 
made  no  effort  nor  asked  Anderson  to  make 
any  effort  to  discover  who  was  doing  snch 
shooting,  but  went  Into  the  bouse,  and  com- 
mented upon  the  fact  of  the  shooting,  and 
stated  that  "They  knocked  the  hat  off  me 
the  first  rattle,"  and  proceeded  to  mend  the 
hole  In  his  hat  with  perfect  Indifference  as 
to  the  Identity  of  the  persona  who  flred  snch 
shots.  From  these  circumstances  and  facts, 
the  Attorney  General  argues  that  the  appel- 
lant himself  did  such  shooting  for  the  pur- 
pose of  creating  the  Inference  that  the  same 
person  who  killed  Ryan  also  attempted  to 
klU  the  appellant,  and,  because  the  appellant 
was  flred  upon  and  an  effort  made  to  take 
his  life,  the  presumption  could  be  indulged 
in  that  the  person  who  fired  such  shots  also 
flred  the  shots  or  shot  which  took  the  life  of 
Ryan.  We  are  inclined  to  think  that  there 
Is  much  force  in  the  argument  of  the  Attor- 
ney General  with  reference  to  this  shooting 
and  the  circumstances  attending  the  same, 
and  that  the  court  did  not  err  in  admitting 
snch  evidence  as  tending  to  show  a  guUtr 
mind  on  the  part  of  Marren  and  a  plan  to 
divert  attention  from  his  connection  with  the 
killing  of  Ryan  for  consideration  by  the 
Jury  and  to  be  given  such  credit  as  In  their 
Judgment  It  was  entitled  to.  While  this  evi- 
dence was  not  admissible  as  a  part  of  the 
res  gee  tee,  yet  it  was  admissible  as  tending 
to  show  the  state  of  mind  of  Marren  after 
the  commission  of  tiie  homicide  and  a  plan 
and  purpose  on  his  part  to  manufacture  and 
fabricate  evidence  for  the  purpose  of  divert- 
ing attention  £rom  bis  connection  with  the 
crime  to  tbat  of  placing  the  Tesponslblllty 
npon  Bonw  other  unknown  person. 

TJnderhUl  on  Criminal  Bvldenc^  |  121,  an- 
stonnces  the  role  as  foUows:  "Evidence  that 
shows  tbat  the  accused  has  attempted  to 
fabricate  or  procure  false  evidence  •  •  • 
to  admissible  as  showing  a  consdousness  of 
guilt,  and  is  of  particular  value  when  the 
Incriminating  evidence  Is  mainly  clrcumstan- 
tiaV*  See,  also,  Wlgmore  on  Evidence,  }$ 
278,  276.  Cbonsel  for  respondent  argue  tba^ 
even  if  It  be  conceded  that  this  rule  Is  cor- 
rect, ye^  before  guilty  conscience  can  be  in- 
ferred from  false  statements  or  fabricated 
acts,  it  must  be  proven  that  such  statements 
are  false  and  the  acts  fabricated,  and  that 
such  falsity  or  fabrication  cannot  be  left  to 
conjecture  or  inference.  This  may  be  con- 
ceded, but  still  the  qoestion  as  to  whether 
such  statements  are  false  and  the  acts  fab- 
ricated are  matters  which  must  be  left  to 


the  Jury  for  determination,  and.  If  the  Jury 
are  of  the  opinion  that  tiie  evidence  offered 
Is  fabricated,  then  they  may  take  such  fact 
Into  consideration  as  tending  to  prove  a 
guilty  conscience.  If,  however,  the  Jury  are 
of  the  opinion  that  the  statements  are  not 
false  or  the  facts  fabricated,  then  no  Infer- 
ence of  guilty  conscience  can  arise  out  of 
such  evidence.  It  Is  not  necessary  In  order 
to  render  such  evidence  admissible  that  the 
falsity  or  fabrication  be  proven  by  direct 
evidence.  Such  falsity  or  fabrication  may 
be  determined  from  the  circumstances,  and 
be  proven  as  any  other  fact  may  be  proven 
by  circumstantial  evidence.  In  this  case  the 
Jury  may  have  concluded  that,  because  of 
Marren's  Indifference  about  the  shooting  and 
his  discussion  of  the  same  and  his  conduct. 
It  was  an  Indication  tbat  his  statements  with 
reference  to  the  shooting  were  false,  and 
that  he  created  the  appearances  by  his  own 
acts,  and  therefore  showed  a  guilty  con- 
science. We  are  not  prepared  to  say,  after 
reviewing  this  evidence,  tbat  the  jury  would 
not  have  been  warranted  In  reaching  this 
conclusion.  The  court  did  not  err  In  admit* 
ting  this  evidence. 

The  trial  court  gave  to  the  Jury  the  follow- 
ing Instruction:  "The  Jury  are  Instructed 
that  there  are  two  classes  of  evidence  recog- 
nized and  admitted  In  the  courts  of  Justice, 
upon  either  of  which  Juries  may  lawfully 
find  hn  accused  gnllty  of  crime.  Oae  is  di- 
rect or  positive  testimony  al  an  eyewitness 
of  the  commission  of  the  crime,  and  the  oth- 
er is  proof  by  testimony  of  a  chain  of  cir- 
cumstances pointing  sufficiently  strong  to  the 
commission  of  like  crime  by  the  defendant, 
and  which  Is  known  as  drenmstantia]  evi- 
dencei  Bvoh  evidmtx  may  eonslat  of  admit- 
»Um»  by  th9  Oefendant,  threats  pnvioua  to 
the  conmtteion  of  the  erime,  tendinff  to  ehow 
a  hoatUiiy  on  hU  part  aga^t  the  deceased, 
and.  In  ahort,  any  aeta,  dectaratUma,  or  ofr> 
otttiMtaiices  admitted  to  eofdence  tendto^  to 
connect  the  defendant  loith  the  eommiaelon 
of  the  orfme.  There  U  nothing  to  the  nature 
of  the  eUvumetantial  evidence  that  renders 
it  antf  1««  reUable  than  any  other  otou  of 
evidence.  A  man  may  at  well  wear  faiaely 
to  an  absolute  jfcnoioledjre  of  the  facts  as  to 
a  number  of  facts,  from  which,  if  true,  the 
facta  on  which  the  guiU  or  tonoeence  depends 
must  inevitably  follow.  No  hwnan  testimony 
is  superior  to  po«<&Ie  doubt  and  all  that  is 
required  is  this:  If  under  the  foregoing  rule 
the  testimony  is  Sufficient  to  convince  you  as 
a  reasonable  man,  beyond  a  reasonable  doubt, 
tbat  the  defendant  did  commit  the  act  charg- 
ed, although  the  fact  may  be  in  a  degree  Mr- 
rounded  by  a  doubt,  then  I  charge  you  it  Is 
your  duty  to  convict"  Counsel  for  appel- 
lant contend  that  the  italicized  portion  of 
this  iiwtructlon  Is  erroneous,  because  It  lays 
special  stress  and  undue  emphasis  on  certain 
portions  of  the  state's  evidence;  tbat  it  is 
argumentative;  that  it  contains  a  comparl- 
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son  as  to  the  relative  value  of  direct  and  cir- 
cumstantial evidence  and  the  weight  of  evi- 
dence. This  instruction  is  an  exact  copy  of 
an  instruction  considered  by  the  Supreme 
Court  of  California  in  the  case  of  People  v. 
Anthony,  86  Cal.  897,  with  the  exception  of 
one  word,  to  wit,  in  the  instruction  in  the 
Anthony  Case  the  court  used  the  word 
"rules,"  while  In  the  present  case  the  court 
uses  the  word  "rule";  and  it  is  contended 
that  this  change  gives  a  different  Interpreta- 
tion than  was  approved  by  the  Supreme 
Court  of  California  In  the  Anthony  Case,  but 
this  change  we  consider  of  no  consequence, 
as  the  Jury  would  not  be  likely  to  confine 
their  consideration  to  the  Instruction  alone 
in  determining  the  rule,  especially  If  other 
Instructions  bearing  upon  the  same  subject 
were  also  given,  and  In  the  case  at  bar  other 
instructions  were  given  upon  the  subject  of 
circumstantial  evidence.  In  the  case  of 
People  V.  Olsen,  1  Cal.  App.  17.  81  Pac  676, 
the  Court  of  Appeals  of  California  approved 
the  latter  part  of  aald  Instraction,  which 
Bays:  "Although  the  act  may  be  surrounded 
In  a  degree  by  a  doubt,  then  I  charge  you 
that  it  Is  your  duty  to  convict"  We  believe 
the  following  portion  of  said  Instruction 
should  not  have  been  given,  as  It  indulges  In 
an  argument  as  to  the  relative  valne  of  di- 
rect and  drcnimtantlal  evidence:  "There  la 
nothing  In  the  nature  of  the  drcnmstantial 
evidence  that  renders  It  any  less  reliable 
than  any  other  daas  of  evidence.  A  man 
may  as  well  swear  falsely  to  an  absolute 
knowledge  of  the  fitcts  as  to  a  number  of 
facts,  from  which,  If  tme,  the  facts  on  which 
the  guilt  or  Innocence  depmda  must  Inevi- 
tably follow.  No  human  testimoiv  Is  su- 
perior to  possible  doubt,  and  all  that  is  re- 
quired Is  this." 

Circnmstantlal  evidence  In  criminal  rases 
Is  tbB  proof  of  such  facts  or  circumstances 
connected  with  or  snrroundlng'the  commis- 
sion of  the  crime  charged  as  tends  to  show 
the  gnllt  or  innocence  of  the  accused,  and 
these  facts  and  elrcmustances  when  taken 
all  together  must  be  raffidently  conclusive 
as  to  convince  the  Jury  b^ond  a  reasonable 
doubt  of  the  guilt  of  the  defendant;  and.  If 
the  facts  and  circumstances  shown  by  the 
evidence  are  sufllclent  to  satisfy  the  Jury  of 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt,  then  such  evidence  is  sufficient 
to  authorize  the  Jury  to  convict.  The  law 
demands  a  conviction  wherever  there  is  suf- 
ficient legal  evidence  to  show  the  defend- 
ant's gutit  beyond  a  reasonable  doubt,  and 
circumstantial  evidence  Is  legal  evidence. 
The  statement,  however,  In  the  instruction 
that  "there  is  nothing  In  the  nature  of  the 
circumstantial  evidence  that  renders  It  any 
less  reliable  than  any  other  class  of  evi- 
dence," and  that  "a  man  may  as  well  swear 
falsely  to  an  absolute  knowledge  of  the  facts, 
as  to  a  number  of  facts  from  which,  if  true, 
the  facta  on  which  the  gnllt  or  Innocence  de- 


pends must  inevitably  follow,"  Is  not  the 
statement  of  a  legal  proposition,  but  is  an 
argument  of  the  relative  value  of  circum- 
stantial evidence  as  compared  with  direct 
or  positive  evidence.  It  is  proper  for  counsel 
to  argue  to  the  Jury  whether  or  not  the  evi- 
dence Is  sufficiently  strong  when  circum- 
stantial to  authorize  a  conviction,  but  it  Is 
not  proper  for  the  court  to  enter  Into  a  dis- 
cussion as  to  the  weight  of  any  spedflc  class 
of  evidence  or  the  effect  which  should  be 
given  to  the  evidence  by  the  Jnry  as  com- 
pared with  any  other  class  of  evidence.  Un- 
der our  system  the  Jnry  are  the  Judges  of 
the  facts,  the  credibility  of  witnesses,  anS 
the  weight  to  be  given  to  testimony,  and  the 
court  In  instructing  the  Jury  should  confine 
the  instruction  to  a  statement  of  the  law- 
applicable  to  the  facts  of  the  particular  case. 
Rev.  Codes.  |  7886,  provides:  "In  charging 
the  Jury  the  court  must  state  to  tbwa  all 
matters  of  law  necessary  for  their  Informa- 
tion." Issues  of  fact,  und^  our  system  of 
Jurisprudence,  are  left  to  tbe  determination 
of  tiie  Jury  where  Jnry  trial  Is  had.  Rev. 
Codes,  I  7SSS.  When,  therefore,  the  court 
commeats  upon  or  argnes  the  rdatlve  weight 
of  drcnmetentlal  evidence  as  compared  with 
positive  evidence,  the  Inatmctlmi  becomes  an 
ar^ment  as  well  as  Invades  the  province  of 
the  Jury  and  Is  erroneous.  Pec^le  t.  Fong 
Chlng.  78  Cal.  160,  20  Pac  896;  People  t. 
Traven,  88  Cal.  283,  20  Pac  88;  Eauffman 
T.  Maler,  94  Gal.  283,  29  Pac  481, 18  L.  R.  A. 
124;  People  t.  McNamara,  94  Cal.  f^.  29 
Pac.  9ES3;  People  v.  Terraieseneckockocfthoff, 

129  CrI.  497,  68  Pac  156,  62  Pac  111;  People 
T.  CRrlen.  ISO  CaL  1,  G2  Pac  297;  In  re 
Blake's  Estate,  186  Cal.  S06,  68  Pac  827,  80 
Am.  St  R^.  135.  In  the  case  of  People  t. 
Yereneseneckockoekhofr,  129  Cal.  487,  68  PRC 
166,  62  Pac.  Ill,  tbe  Supreme  Court  of  Cali- 
fornia had  occasion  to  review  flie  principle 
of  Incorporating  In  Instrnctlons  commente 
upon  the  rdatlve  strength  of  different  spe- 
cies of  evidence  and  this  opinion  was  later 
approved  in  the  case  of  People  v.  0*BrIeu» 

130  Cal.  1,  62  Pac.  2»7,  and  In  the  latter  case, 
after  quoting  an  Instruction  objected  to,  the 
court  says:  "This  instruction  Is  obviously  'a 
•  •  •  charge  to  the  Jury  as  to  the  rela- 
tive value  of  direct  and  circumstantial  evi- 
dence.* It  therefore  comes  within  the  prin- 
ciple of  the  declsioii  laid  down  In  People  v. 
Yereneseneckockoekhofr,  129  Cal.  497  [58 
Pac.  156,  62  Pac.  Ill],  lately  decided,  and 
must  be  regarded  as  in  conflict  with  section 
10,  art.  6,  Const  The  Instruction  Is,  Indeed, 
somewhat  different  from  that  commented  on 
in  the  case  cited,  and  possibly,  to  some  re- 
spects, not  so  objectionable;  but  It  Is  none 
the  less  in  conflict  with  the  rule  there  laid 
down,  which  Is  that  'the  court  cannot  ar^ie 
to  the  Jury  the  relative  Importance  of  evi- 
dence, except  as  that  Is  settled  by  some  rule 
of  law,'  and  that  'the  law  declares  nothing 
as  to  the  relative  probative  force*  of  the  two- 
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■peda  of  evidence.**  There  Is  no  prortelon 
in  the  Oonstltntlon  of  this  state  similar  to 
section  19,  art.  6>  Const  GaL  That  section 
reads  as  follows:  "Judges  shall  not  charge 
Jnrles  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the 
law."  But  we  tare  the  provision  In  Rer. 
Codes,  I  78S6,  which  requires  the  court  In 
charging  the  Jury  to  state  to  them  all  mat- 
ters of  law  necessary  for  their  Information, 
and  this  same  provb^n  is  fonnd  In  Gal.  Pen. 
Code,  I  1127,  and  in  commenting  on  the  pro- 
Tlalons  of  the  California  Code  as  applied  to 
a  particniar  Instruction  the  Supr«ne  Court 
of  that  state  in  People  r.  Barney,  114  CaL 
Ki4,  47  Pac.  41,  said:  "The  Instractlon  stat- 
ed no  rule  of  law,  hut  was  simply  argn- 
mentatlTe  as  te  the  nnccrtalntles  and  dan- 
gers attending  this  class  of  cases,  In  conse- 
quence of  which  convictions  will  sometimes 
be  wrongly  had  and  Bometitnes  the  guilty 
will  go  free.  In  charging  the  Jury  the  court 
must  state  to  them  all  matters  of  law  nec- 
essary for  tbelr  Information.  Pen.  Code,  | 
1127.  Bat  It  should  not  go  further  and  com- 
ment upon  the  facts."  We  think  the  latter 
portion  of  the  Instruction,  "Although  the  face 
may  be  in  a  de^ee  surrounded  by  a  doubt," 
should  not  have  been  given  to  the  Jury. 
This  statement  could  only  have  a  tendency 
to  confuse  the  meaning  of  "reasonable  doubt" 
as  defined  in  other  instructions,  and  could  In 
no  way  aid  the  Jury  in  reaching  a  verdict 
In  fact  all  of  the  objectionable  matter  to 
which  we  have  directed  our  attention  could 
only  have  a  tendency  to  mystify  the  caBe, 
and  create  a  doubt  in  the  minds  of  the  jurors 
as  to  weight  of  drcnmstantlal  evidence  and 
the  doubt  which  would  Justify  an  acquittal. 
The  court  In  Instructing  the  Jury  should 
state  propositions  of  law  concisely  and  In- 
telligibly so  that  the  Jury  may  understand, 
without  Indulging  in  any  flDe-epun  theories 
as  to  what  the  law  Is,  applicable  to  the  facts 
of  the  particular  case. 

There  is  another  matter  in  connection  with 
the  Instructions  as  they  appear  In  the  record 
which  we  think  It  proper  to  call  attention  to, 
in  view  of  the  fact  that  In  some  Jurisdictions 
In  this  state  there  has  grown  up  a  practice  by 
which  the  court  in  giving  instructions  to  the 
Jury  nill  read  to  them  what  Is  dmomlnated 
"The  Conrt'n  Instructions,"  and  then  read  to 
them  Instmctions  given  at  the  request  of  the 
plaintiff  or  the  tefendant  All  instmctions 
given  to  the  Jury  should  he  instmctions  by  the 
court  and  the  court  should  In  no  way  indi- 
cate to  the  Jury  whether  the  Instmctions  giv- 
en are  iTWtructlons  given  upon  the  courts 
own  motion  or  at  the  request  of  dther  tiie 
plaintiff  or  the  defmdant  as,  under  the 
statute,  it  Is  the  duty  of  the  court  to  charge 
the  Jury,  not  particularly  because  requested 
by  either  plaintiff  or  defendant  but  because 
the  charge  embraces  the  law  applIcaUe  to  the 
particular  facts  of  the  case.  For  the  purpose 
of  reserving  exceptions,  the  court  must  indi- 


cate what  instmctions  were  requested  by  the- 
plalntlff  or  defendant  but  no  intimation 
should  be  given  to  the  Jury  that  any  partic- 
ular instruction  was  given  either  at  the  re- 
quest of  the  plaintiff  or  the  defendant  Al- 
though the  Instractlon  referred  to  contains 
matt»  which  should  not  have  been  given  to> 
the  Jury,  we  are,  however,  of  the  opinion  that 
the  appellant  could  have  been  in  no  way  prej- 
udiced by  the  giving  of  such  instmctlon. 
Other  Instmctions  were  given  to  Which  no- 
exception  was  taken,  which  dearly  charged 
the  Jury  with  refermce  to  circumstantial 
evidence ;  and  not  only  that  but  the  evldeuce- 
in  this  case  is  so  clear  and  convlndug  of  the 
guilt  of  the  aniellant  that  the  Jury  could  In 
no  posdble  manner  have  been  Influenced  tt> 
return  a  verdict  of  guilty  by  the  objection- 
able  matter  contained  In  this  Instractlon; 
and  from  the  evidence  the  Jury  could  not 
without  a  violation  of  their  oaths,  fall  to- 
have  found  the  defdidant  guUty,  and  because 
of  this  the  dtfendant  could  not  have  been 
pr^udlced  by  the  giving  of  such  Instractlon.. 
Rev.  Codes,  |  8070,  admonishes  this  court: 
"After  hearing  the  appeal,  the  court  must 
give  Judgmmt  wlOiont  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rl^ts  of  the  par- 
ties." And,  again.  Rev.  Codes,  |  6236: 
"NelthOT  a  departure  team  the  form  or  mode 
prescribed  by  this  Code  In  respect  to  any 
pleading  or  proceeding,  nor  an  wror  or  ml» 
take  therein,  renders  it  invalid,  unless  it  has 
actually  prejudlosd  the  defoidant  or  tend- 
ed to  his  prejudice  In  reB|)ect  to  a  anhstantla) 
right"  The  substance  of  these  statutory  prc^ 
visions  are  tliat  a  new  trial  ought  never  to 
be  granted,  notwithstanding  some  mistake 
or  even  misdirection  by  the  Judge,  provided 
the  revisionlng  court  is  satisfied  that  Justice 
has  been  done  and  tliat  upon  the  evidence  no 
other  verdict  could  properly  have  been  found. 
Jeptha  V.  Johnson  v.  State  of  Georgia,  14 
Ga.  SS :  State  of  Minnesota  Out  18  Hlnn. 
341  (Oil.  815);  People  v.  Scott  6  Hlch.  287; 
Ballard  v.  State,  31  Fla.  268,  12  South.  867; 
People  V.  Taggart  1  Oal.  Ai^  423,  82  Pa& 
396.  ^ 

In  the  latter  case  the  court  very  aptly  ob- 
serves: "I  have  no  doubt  therefore^  that 
the  instmctlon  is  erroneous,  and  that  ordi- 
narily the  error  would  be  material.  But  In 
the  present  case  the  drcnmstantlal  evidence 
of  defendant's  guilt  was.  If  not  absolutely  con- 
clusive, at  least  'satisfactory.'  in  the  sense  of 
the  term  as  d^ned  by  the  Code — that  is  to 
say,  it  was  such  as  'ordinarily  produces  moral 
certainty  or  conviction  In  an  unprejudiced 
mind'  (Code  av.  Proc.  H  1825, 1820)— and  it 
stood  mtlrely  uncontradicted.  Assuming, 
therefore  (as  we  must),  that  the  Jury  was 
composed  of  man  at  once  unprejudiced  and  of 
average  common  sense  and  Judgment  we  are 
Justified,  nnd»  the  authorities,  in  believing 
(as  we  do)  that  the  result  would  not  have 
been  different  had  the  instruction  bera  omit- 
ted."  And  in  the  case  ot  State  t.  Bond.  12 
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Idalko,  ^  86  Pac.  48,  tUs  conrt,  after  qnot- 
Ing  from  a  nnmber  autborlties.  approvM 
the  rule  ado];>ted  In  California  tbat,  while 
aome  of  ttie  hiatractiona  may  be  anbject  to 
critldam  and  may  not  state  the  law  with 
predae  accuracy,  yet,  if  taken  ,aa  a  whole, 
they  are  nibatantlally  correct,  and  the  Jury 
coidd  not  have  been  misted  to  the  prejudice 
of  the  defendant,  the  giving  of  mdi  errcue- 
oxm  Instroctlon  Is  not  ground  for  reversal. 

It  la  next  contended  that  the  trial  conrt 
^old  have  granted  a  new  trial  upon  the 
showing  made  of  the  dlsquallflcatlon  of  the 
Juror  Qiarles  H.  Smith.  Upon  his  voir  dire 
this  Juror  testlfled  that  he  had  not  formed  or 
expressed  an  oplnl<m.  as  to  the  guilt  or  in- 
nocence of  the  defendant  and  that  his  mind 
was  free  from  any  oi^on,  and  that  he  did 
•not  entertain  any  feeling  of  bias  or  prejudice 
for  or  against  the  defoidant  Upon  the  hear^ 
Ing  of  the  motion  for  a  new  trial*  four  dlf- 
feroit  aflMavlts  were  filed.  In  eadi  of  which 
the  affiant  swore  that  he  had  heard  the  Juror 
Smith  express  an  opinion.  In  different  Uana, 
of  his  belief  In  ttie  guilt  of  the  ai^lant 
Counter  affidavits  were  filed  Iqr  Smith  deny- 
ing these  statemoitB,  and  affidavits  made  by 
a  number  of  persons  who  had  been  acquainted 
with  Smith  for  a  long  period  4^  time,  and 
who  stated  that  he  was  a  man  of  good  stand- 
ing in  the  community,  and  that  his  general 
reputation  for  truth,  vemdty,  honesty,  and 
integrity  was  good.  An  affidavit  was  also 
filed,  made  by  one  John  Varcoe,  who  was  a 
Juror  in  the.  trial  of  said  cause,  and  who 
made  oath  that  during  the  deliberations  of  said 
Jury  the  said  Juror  Smith  manifested  no  bias 
or  prejudice  against  the  ai^ellant  and  was 
actuated  by  high  motives,  fairness,  and  Just- 
ness  In  his  consideration  of  the  case,  and 
acted  with  Impartiality,  q^d  that  during  the 
deliberations  of  the  Jury  three  ballots  were 
taken,  the  first  resulting  In  a  Vote  of  ten  for 
conviction  and  two  for  acquittal  and  tbat 
Smith  and  Varcoe  were  the  two  Jurors  who 
voted  for  acquittal;  tbat  upon  the  second 
ballot  on  the  basis  of  murder  In  the  second 
degree  the  result  was  eleven  for  conviction 
and  one  for  acquittal,  and  that  the  Juror 
Varcoe  cast  sold  vote  for  acquittal ;  that 
the  third  ballot  resulted  In  a  unanimous  ver- 
dict of  murder  In  the  second  d^ree;  that 
Smith  at  no  time  cast  a  ballot  In  favor  of 
murder  In  the  first  degree.  An  affidavit  was 
also  filed  by  three  other  persons  who  served 
as  Jurors  In  the  trial  of  said  cause,  aud  who 
made  oath  that  Smith  had  no  bias  or  preju- 
dice, and  was  actuated  In  the  discussion  and 
determination  of  the  cause  by  the  highest 
motives,  fairness,  and  Justice  aud  with  strict 
Impartiality.  The  Attorney  General  contends 
that  a  showing  of  disqualification  of  a 
Juror  Is  not  a  ground  for  a  new  trial,  under 
the  provisions  of  the  statute,  and  for  that 
reason  alone  the  court  did  not  err  in  refusing 
to  grant  a  new  trial.  Counsel  for  appellant 
In  answer  to  this  contention  claims  that, 
while  this  Rpedflc  ground  may  not  be  moi- 


tloned  In  the  statute  enumerating  grounds 
for  a  new  trial,  yet  that  it  Is  snffidott  under 
the  Const!  tntlon  to  authorize  and  require  the 
granting  of  a  new  trial,  and  that  a  showing 
of  the  dlsquallflcatlon  of  a  juror  iqiton  motion 
for  a  new  trial  is  sudi  mlsctHiduct  vpou  the 
part  of  the  Jnrw  as  dodes  to  the  defendant  a 
constitution^  trial,  and  that  ttie  only  mettiod 
by  which  such  disqualification  discovered 
aftor  the  conclusion  of  the  trial  can  be  pre- 
sented to  the  conrt  for  review  and  relief  ob- 
tained by  the  accused  Is  upon  a  motion  for 
a  new  triaL  It  may  be  conceded  that  the 
granting  of  a  new  trial  Is  pnr^  a  Btatntory 
proceeding^  and  under  the  authorities  a  new 
trial  should  not  be  granted  unless  the  grounds 
assigned  are  wltmn  the  provisions  of  the 
statute.  It  may  be  questioned,  however, 
whether  a  d^endant  has  been  ven  the  taSx 
and  impartial  trial  guaranteed  to  him  by 
the  GoiutitutlMi  where  a  juror  refuses  to  dis- 
close his  prejudice  or  bias  vvon  his  T<dr  dire 
and  causes  his  acceptance  as  a  Juror  by  talA- 
fylng  as  to  the  formatlrai  and  exi^esslon  <tf 
an  opinion  and  whether  such  facts  are  not 
snffidoit,  under  the  Constitution  and  the 
statnte,  to  mtltle  such  person  to  a  new  triaL 
The  view,  howevmr,  we  take  of  the  Aowli« 
made  makes  it  unnecessary  to  determine  tlils 
question  at  this  time.  Where  a  Juror  has 
folrly  answered  questions  upon  his  voir  dire, 
and  it  Is  shown  that  he  la  a  pnson  of  good 
repute  for  truth  and  verad^,  and  the  quali- 
fication of  such  Juror  is  attacked  after  the 
trial  by  affidavits  tending  to  show  that  the 
juror  had  formed  and  expressed  an  opinion 
of  the  guilt  or  lnnoc«ice  of  the  defendant 
prior  to  his  bdng  accepted  as  a  juror,  the 
showing  should  be  clear  end  satisfactory,  and 
leave  no  reasonable  doubt  as  to  the  Maltj  of 
the  Juror's  statemrats  upon  his  voir  dire. 
State  T.  Davis,  6  Idaho,  159,  53  Pac.  67&  We 
approve  what  was  eald  by  this  court  In  that 
case,  as  follows:  "When  we  consider  that 
the  affidavits  tending  to  show  such  declara- 
tions are  hearsay  evidence,  based  on  the  re^ 
oUectlon  of  the  affiants  as  to  what  was  said 
In  a  conversation  that  occurred  months  be- 
fore the  affidavit  was  made,  and  which  con- 
versation was  probably  not  folly  understood, 
or  misunderstood,  or  perhaps  not  remembered 
correctly,  we  think  the  Impeaching  affidavits 
insufficient  to  overcome  the  positive  state- 
ments of  the  Jurors,  strengthened  by  the 
testimony  of  divers  witnesses  showing  good 
reputation  for  truth  and  veracity  <»i  the  part 
of  the  Jurors.  Experience  teaches  us  that  the 
memory  of  man  is  a  frail  thing.  We  hear  a 
statement  to-day,  and  to-morrow,  perhape, 
are  unable  to  recall  It  In  die  exact  language 
of  the  dedaraut  Then,  again,  by  falling  to 
catch  one  word  of  a  sentoice,  we  get  an  idea 
entirely  dltT^rent  from  that  Intended  by  the 
speaker.  •  *  •  It  would  be  a  dangerous 
practice  to  establish  the  rule  that  the  verdict 
of  a  jury,  which  Is  fully  sustained  by  the  evi- 
dence, should  be  set  aside  on  the  ground  that 
one  or  two  ex  parte  affidavits  are  presBiitsa 
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to  the  effect  that  one  of  the  indivldnal  Jurors 
bad  expressed  an  opinion  prior  to  the  trial  to 
the  effect  that  the  acctued  Is  snllty,  bnt 
which  statement  Is  denied  by  the  Jnror,  who 
Is  proven  to  be  a  man  of  good  reputation  for 
troth  and  Teraclty."  See  also,  State  v.  Levy, 
9  Idaho,  483,  TO  Pac.  227.  It  is  the  common 
experience  of  every  one  who  has  had  much  to 
do  with  criminal  trials  and  criminal  proce- 
dure that  It  Is  not  at  all  difficult,  especially 
after  a  ccmvlctlon  has  been  secured,  to  find 
some  person  who  Is  ready  and  willing  to  make 
affidavits  Impeacblng  the  character,  fairness, 
and  impartiality  of  some  Juror  who  served 
in  the  trial  of  said  causa  or  the  trial  gen- 
erally. It  is  to  be  regretted  that  such  is  the 
case,  yet  it  must  be  admitted  to  be  true 
nevertheless.  To  accept  such  affidavits  made 
ex  parte  and  wlthoat  opportunity  to  inter- 
rogate ttae  person  making  the  same  with 
reference  to  drcumstances  surrounding 
the  alleged  statement  against  the  positive 
d«ilal  of  the  Jnror  attacked,  and  whose  rep< 
ntation  for  truth  and  veracity  Is  clearly  es- 
tabliahed,  miless  tiie  showing  Is  dear  and  sat- 
Isfactwy,  woold  tw  to  op&i  the  door  to  an 
easy  m^od  for  securing  a  new  trial  In 
criminal  caso,  and  subject  the  verdict  of  a 
Jury  to  assaults  which  would  render  such 
verdict  of  very  little  force  or  effect  To  en- 
title a  person  convicted  of  an  offense  to  a  new 
trial  on  tlie  ground  of  dlsqnaliflcation  of  a 
Jnror,  tiie  showing  should  be  clear  and  con- 
tinslve,  and  the  trial  conrt  slionld  be  clearly 
sattsfled  tiiat  the  defendant  baa  been  denied 
the  impartial  trial  gnaranteed  to  him  by  the 
Constitution. 

In  this  comiectlon»  it  la  also  dalmed  that 
the  trial  conrt  erred  In  considering  the  affl* 
davits  made  by  Jnroxa  as  to  the  oH^act  of 
the  Juror  Smith  while  the  Jury  was  deliber- 
ating. In  the  case  of  Bender  t.  Anderson, 
8  Idaho,  676,  70  Fac  1027.  this  court  held 
that  the  affidavit  of  a  Juror  may  be  consid- 
ered to  sustain  the  verdict,  but  not  to  im- 
peach it  except  where  the  verdict  was  the 
result  of  a  determination  "by  chance.  We 
are  not  aware  of  any  reason  why  this  rule 
sbonld  not  apply  to  this  case  and  why  It  Is 
not  iwoper,  where  the  verdict  of  «  Jury  Is 
attacked  because  of  the  bias  or  prejudice  ot 
a  juror,  to  pomlt  affidavits  to  be  made  by 
other  Jurors  showing  the  conduct  and  acts  of 
the  Juror  attacked  while  deliberating  npon 
the  case  and  the  falmees  and  Impartiality 
of  tbe  Jnror's  conduct  Svch  proof  tends  to 
refute  the  charge  that  the  Jnror  was  Uaaed, 
and  tends  to  support  his  dmlals  of  having 
made  statements  befwe  the  trial  ^pressing 
opinions  of  tb»  guilt  or  innocence  of  the  ac- 
cused.  Ttie  trial  court  did  not  err  in  consid- 
ering snch  affidavits. 

We  find  no  error  In  the  record,  and  tbe 
Judgment  Is  affirmed. 

SnUilTAN,  C  J.,  concurs. 

AILSHIB,  J.  (concurring).  It  must  be 
conceded  that  errors  were  committed  in  the 


trial  of  this  cas&  I  do  not  tiilnk,  however, 
that  they  render  it  necessary  to  reverse  the 
Judgment  It  is  quite  apparent  from  the 
whole  record  that  substantial  Justice  has 
been  done  In  the  case,  and  tbe  errors  that 
have  been  committed  end  which  have  re- 
ceived consideration  In  the  opinion  by  Jus- 
tice STEWART  do  not  appear  to  have  prej- 
udiced any  of  the  rights  of  appellant 

I  find  myself  unable  to  agree  with  what 
Is  said  in  the  majori^  <vlnion  with  refer- 
ence to  tbe  witness  Tburbw  refreshing  his 
memory  from  an  efxamlnation  of  the  testi- 
mony given  by  'blm  at  a  previous  trial  of  the 
same  case.  I  particularly  disagree  with 
the  holding  of  tbe  court  to  the  effect  that 
evidence  given  by  a  witness  npon  the  trial 
of  a  cause  and  taken  by  the  aliorthand  re- 
porter comes  within  the  purview  and  mean- 
ing of  section  0078,  Rev.  Codes,  and  Is  en- 
titled to  be  classed  as  memoranda  "written 
*  *  *  under  his  dtarectlon  at  the  time 
when  the  fact  occurred  or  immediately  there- 
after, or  at  any  other  time  when  tbe  fact 
was  fresh  in  his  memory  and  be  knew  that 
the  same  was  correctly  stated  In  tbe  writ- 
ing." Snch  a  iKrildIng  la  not  Jiurtlfled  by 
the  language  emidoyed  in  the  statute.  To 
say  that  notes  taken  by  a  shorthand  report- 
er on  tbe  trial  of  a  case  are  entitled  to  be 
classed  as  private  memoranda  made  xtnAer 
the  direction  of  the  witness  Is  Indeed  a  far- 
reaching  and  dangerous  rule.  Sach  a  rule, 
in  my  Judgment,  would  in  many  cases  en- 
danger both  a  man's  liberty  and  bis  prop- 
erty, and  would  furnish  a  shield  for  tbe  pro- 
duction of  false  testimony  upon  subsequent 
trials,  rather  than  a  safeguard  for  eliciting 
the  troth.  In  the  flxst  place,  the  conrt  re- 
porter is  an  officer  of  the  court  >hd  lie 
makea  his  notes,  not  under  tbe  direction  or 
control  or  sanction  ct  the  witness,  but  un- 
der the  spedflc  direction  of  tbe  law.  His 
oath  as  stenographer  or  court  r^Kirter  Is 
his  official  oath,  but  it  In  no  way  lends  the 
sanction  of  an  oath  to  tbe  facts  reported. 
The  witness  does  not  i^ve  his  statement  to 
tbe  stenographer,  but  to  the  court  and  Jury. 
In  order  for  a  stetement  taken  under  Ids 
direction  to  be  used  for  reference  and  to 
crastltnto  a  private  memorandum,  tiie  stat 
ute  says  the  witness  must  have  known  at 
tbe  time  it  was  teken  down  '*that  tbe  same 
was  correctly  stated  in  tbe  writing."  The 
witness  has  no  way  of  knowing  that  the 
stenographer  has  correctly  stated  what  be 
bas  said.  Tbe  witness  is  unable  to  read  it 
himself,  and  tbe  law  does  not  require  tbe 
stenographer  to  read  It  over  to  the  witness, 
and,  indeed,  it  Is  never  done.  Besides,  the 
writing  as  It  was  taken  In  shorthand  Is  not 
what  Is  presented  to  the  witness,  but  tbe 
written  transcript  made  weeks  or  months 
thereafter,  and  in  the  absence  of  ttae  wit- 
ness, is  wlut  la  used  to  refresh  tbe  memory 
of  the  witness. 

Tbe  cases  cited  In  the  majority  oj^on 
do  not  aroear  to  me  to  be  In  poiaU  and  I  do 
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not  belleTe  tbey  sustain  the  rule  In  support 
of  which  they  are  cited.  People  t.  Dnirant, 
116  Cal.  179.  48  Pac.  75,  from  whkdi  the 
opinion  In  this  case  quotes,  was  not  a  paral- 
lel -with  the  oase  at  bar.  There  the  deposi- 
tion that  was  used  to  refresh  the  memory 
of  the  witness  was  one  that  had  been  taken 
at  a  preliminary  examination  in  the  same 
case.  The  opinion  says:  "B\)r  the  purpose 
of  refresblns  bis  memory,  the  district  attor- 
ney, over  objection  and  exception  ^  the  de- 
fense, was  permitted  to  read  the  following 
question  and  answer  from  the  testimony 
of  the  same  witness  upon  the  preliminary 
examination  In  the  police  court"  Now, 
there  can  be  no  similarity  betwe«i  &  depo- 
sition taken  at  a  prelimlnar;<  examination 
and  the  steno^apher's  report  of  testimony 
given  by  a  witness  on  the  trial  of  the  case. 
In  the  first  place,  the  statute  spedficaily 
requires,  and  that  is  true  in  California  as 
well  as  under  our  statute,  that  the  d^osltlon 
"must  contain  the  questions  put  to  the  wit- 
ness and  his  answers  thereto,  each  answer 
being  distinctly  read  to  him  as  It  is  taken 
down,  and  being  corrected  or  added  to  until 
it  conforms  to  what  he  declares  is  the  truth." 
Section  7576,  Rev.  Codes.  The  statute  fur- 
ther provides  that  the  witness  shall  sub- 
scribe his  name  to  the  d^osltlon  given  at  a 
preliminary  examination.  Under  these  con- 
ditions, the  deposition  given  by  a  witness 
at  a  prelitnlnary  examination  is  clearly  a 
memorandum  made  under  his  direction,  and, 
in  the  language  of  the  statute,  he  must  have 
known  "that  the  same  was  correctly  steted 
In  the  vrrlting."  None  of  these  reasons  ap- 
ply to  evidence  given  by  a  witness  on  the 
trial  of  a  case  in  the  district  court  The 
quotation  from  the  Durrant  Oase,  which  is 
contained  in  the  majorltj\  opinion  In  this 
case,  cites  Reid  v.  Reld,  7B  Cal.  206,  14  Pac. 
781,  as  supporting  the  rule  announced  in 
that  case.  An  examination  of  ReM  v.  Beid 
will  at  once  disclose  that  It  does  not  hold 
as-  was  announced  In  the  Ihurant  Case.  In 
the  Reld  Case  It  was  sought  to  contradict 
the  witness  who  had  testified  by  Introducing 
the  stenographer's  transcript  of  evidence  the 
witness  had  given  on  the  same  subject  in 
anotlier  action.  The  stenographer's  tran- 
script was  certified  "to  be  a  true  and  cor- 
rect transcript  from  my  shorthand  nntes 
taken  in  the  trial  of  said  cause."  .The  conrt 
held  that  the  transcript  could  not  be  used 
and  did  not  fail  within  the  rule  prescribed 
hyt  the  statute.  The  stenographer  was  not 
called  to  Identify  the  transcript  or  to  testi- 
fy that  it  correctly  stated  what  the  witness 
had  testified  to.  TbB  court  says:  "If  the 
reporter  bad  been  called  and  had  testified 
on  his  examination  in  chief  that  the  tran- 
script was  correct  It  would  have  to  be  tak- 
en at  that  stage  as  prima  facie  correct.  But 
the  opposite  party  wontd  have  bad  the  right 
to  cross-examine  him  before  proceeding  fur- 
ther," etc   It  then  proceeds  to  hold  that,  if 


the  court  reporter  had  testified  to  the  cor- 
rectness of  the  transcript.  It  would  then 
constitute  a  "private  memorandum"  as  to 
the  stenographer  of  what  he  had  done,  but 
it  nowhere  holds  that  such  transcript  would 
have  been  a  "private  memorandum"  as  to  the 
witness  who  testified.  It  is  further  said: 
"This  being  the  case,  the  transcript  could 
at  most  have  been  used  to  refresh  the  mem- 
ory of  the  witness."  "The  witnees"  mention- 
ed and  referred  to  In  this  sentence  Is  the 
stenographer  or  court  reporter,  and  not  the 
witness  who  had  given  the  testimony  at  the 
previous  trial.  People  v.  McFarlane,  138 
Cal.  481,  71  Pac.  570,  61  L.  R.  A.  245.  rests 
solely  on  the  authority  of  Reld  v.  Reld  and 
People  V.  Durrant  and  gives  no  other  rea- 
son whatever  for  the  holding. 

I  am  satisfied  that  the  evidence  given  by 
a  witness  in  course  of  a  previous  trial  and 
taken  by  the  court  reporter  does  not  fall 
wltMn  the  pnrview  of  section  6078,  Rev. 
Codes.  It  has  been  held  by  many  courts 
that  such  a  transcript  shonld  not  be  used 
for  refreshing  the  memory  of  a  witness. 
Bashford  v.  People.  24  Mich.  244;  Brown 
V.  State,  28  Ga.  211;  Telott  v.  Lewis,  102 
Pa.  326;  Commonwealth  v.  Phelps,  11  Gray 
(Mass.)  73;  Morris  v.  Lachman.  68  Cal.  109, 
8  Pac.  799;  Putnam  v.  United  States.  163 
U.  S.  687,  16  Sup.  Ct  923,  40  L.  Ed.  111& 
The  question  which  confronts  ng  in  this 
case  is  not  an  inquiry  as  to  what  is  the  gen- 
eral rule,  independent  of  statute,  to  be  ap- 
plied in  a  case  like  this,  but  Is  rather  a  con- 
struction of  section  6078  of  our  own  Code. 
We  are  not  asked  to  say  what  the  law  ought 
to  be,  but  rather  wliat  the  Legislature  has 
written  Into  the  law  In  this  state.  The  lan- 
guage of  the  statute  Is  plain  and  simple,  and 
I  submit  that  by  no  reasonable  analysis  or 
Interpretation  can  this  statute  be  so  con- 
strued as  to  cover  a  case  like  the  one  at 
bar. 

In  the  case  at  bar  I  do  not  think  the  fact 
that  the  witness  was  allowed  to  read  an  an- 
swer given  b^  him  on  a  previous  trial  of  the 
same  case  was  In  any  respect  detrimental 
to  the  defendant  The  witness  did  not  pre- 
tend on  either  trial  to  have  stated  the  time 
of  day  accurately  or  as  recorded  by  a  time- 
piece, but  merely  made  an  estimate  of  the 
time.  His  explanation  as  to  how  he  deter- 
mined the  time  was  before  the  jury,  as  well 
as  the  uncertainty  of  bis  memory,  and  the 
defendant  had  the  opportunity  of  cross-ex- 
amining the  witness  touching  his  previous 
testimony  as  well  as  with  reference  to  his 
memory  of  the  time  as  he  fixed  it  on  the  last 
trial.  It  was  too  Indefinite  and  carried  too 
great  a  latitude  to  believe  that  the  Jury 
rested  a  conviction  on  UUs  change  of  testi- 
mony made  after  reading  In  their  presence 
a  transcript  of  the  evidence  gfvw  by  the 
witness  at  a  former  trial. 

Upon  a  view  of  the  whole  record,  I  concur 
In  affirming  the  Judgment 
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BTOUT  T.  HcNAB  «t  «L    (S.  F.  SfiOS,) 
<SapTeine  Oonrt  of  California.   Mardi  7,  1910.) 

1.  Gifts  (|  78*)— Causa  Mobti»— Pleadikq. 

Tbe  complaint  in  an  action  for  the  cancel- 
lation ot  an  assignment  of  an  iniurance  policy 
to  a  son  alleged  that  plaintiff's  testator  during 
bis  last  illness,  in  paEsaance  of  a  desire  to  di- 
vide his  property  among  his  belts  by  gift  to 
them  before  death,  signed  and  delivered  such 
assignment  to  his  attorneys  with  directions  to 
«btain  the  insurance  company's  consent  to  the 
assignment,  but  befon  tae  eonaent  was  given 
testator  changed  bis  intention  and  resolved  to 
give  such  son  other  property  and  that  the  as- 
signment was  never  delivered  to  such  son,  but 
that  sucb  son  has  aaseited  a  claim  to  the  policy, 
and  that  the  attorneys,  after  testator's  death, 
gave  notice  to  the  company  that  they  daimed 
the  proceeds  of  the  policy  for  tbe  son,  as  as- 
signee. At  the  close  of  the  trial,  by  leave  of 
court,  and  with  the  avowed  purptwe  of  making 
tbe  complaint  conform  to  the  proob  and  to  tbe 
theory  on  which  the  case  was  tried,  tbe  com- 
plaint was  amended  by  adding  tbe  allegation 
that  deceased  retained  possession  of  the  policy 
dnrinfr  lita  life,  and  that  he  made,  signed,  and 
delivered  tbe  assignment  to  tbe  attorneys  with 
directions  as  aforesaid,  without  consideration, 
and  with  Intent  to  make  a  gift  of  the  policy  to 
take  effect  only  In  case  of  death.  The  policy, 
which  was  made  an  exhibit,  provided  that  any 
assignment  thereof  would  be  void  unless  assent- 
ed to  In  writing  by  the  company.  Held,  that 
the  complaint  showed  a  gift  of  the  policy  causa 
mortis,  though  the  place  where  such  amend- 
ment was  interpolated  left  it  uncertain  as  to 
whether  testators  intent  or  the  attorney's  was 
alleged. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  i  151;  Dec.  Dig.  |  78.*] 

2.  Gifts  (fi  55*)— Causa  Mobtis. 

The  fact  that  the  written  assignment, 
which  was  made  a  part  of  the  complaint,  ex- 
pressly declared  the  assignment  to  be  "absolate 
and  unconditional,"  does  not  necessarily  show 
that  the  gift  was  cot  made  in  view  of  death 
but  was  a  gift  inter  vivos,  and  irrevocable,  as 
a  gift  causa  mortis  must  be  as  absolute  in  its 
terms,  so  far  as  the  donor  and  donee  are  con- 
cemed,  as  a  gift  inter  vivos,  the  difference  be- 
tween them  being  that  the  former  Is  revocable 
and  the  latter  is  not — the  words  used  were 
merely  evidence  of  testator's  intent,  bat  not 
■conclusive. 

[Ed.  Note.— For  other  cases,  see  Qlfts,  Cent. 
D^.  I  120;  Dec.  Dig.  |  55.*] 

3.  Gins  (I  78*)— Causa  Mobtis— Findihos. 

An  objection  that  the  finding  of  the  conrt 
that  the  assignment  was  prepared  and  given  to 
the  attorneys  to  be  forwarded  to  the  company 
for  Its  consent  with  the  intent  on  the  part  of 
the  testator  that  it  sboald  take  effect  only  in 
case  of  his  death  was  outside  the  issues  was 
untenable. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  1 151;  Dec  Dig.  |  78.*] 

4.  OiFTB  (f  78*)— Causa  Mobtis— Piwdihos. 

As  under  express  provisions  of  Civ.  Code, 
I  1149,  If  instrument  was  prepared  and  deliver- 
ed with  intent  that  the  gift  should  take  effect 
only  Id  case  ot  the  donor's  death  and  in  con- 
templation of  death,  this  makes  it  a  gift  causa 
mortis  and  legally  revocable,  the  finding  of  sucb 
facts  operates  as  a  negation  of  the  effect  of  the 
allegations  of  an  answer  alleging  that  it  was 
decnsed's  intention  that  tbe  assignment  should 
be  absolnte,  and  that  It  was  prepared,  signed, 
and  delivered  with  that  intent  on  his  part  if, 
as  contended,  such  allegations  were  designed 
to  aver  a  gift  inter  vivos.    It  was  not  neces- 


sary to  negative  the  facts  in  the  same  language 
in  which  they  were  affirmed  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  151 ;  Dec  Dig.  S  78.»] 

5.  Gifts  ($  82*)— Causa  Mobtis— Evioeitce. 
Evidence  held  to  show  a  gift  causa  mortis, 
[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  if  IM.  155;  Dec  Dig.  f  82.*] 

0.  Gifts  (S  SI*)— Causa  Mobtis— Rbvocation 

— EVIDEWCB. 

Evidence  as  to  conversations  between  de- 
ceased and  bis  attorneys,  in  the  absence  of  tbe 
son,  and  after  the  assignment  bad  been  deliv- 
ered to  the  son  and  forwarded  to  the  insurance 
company  for  its  consent,  in  which  deceased  di- 
rected Its  recall,  and  declared  that  he  bad  chang- 
ed bis  mind  about  giving  the  policy  to  the 
son,  and  further  evidence  of  sending  telegrams 
to  the  company  directing  It  to  return  the  as- 
signment, which  waa  done  wltbont  the  son's 
knowledge  or  consent,  was  admissible  to  show ' 
revocation  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  SS  154,  155;  Dec.  Dig.  |  81.*] 

Department  1.  Appeal  from  Superior 
Court,  Mendocino  County;  J.  Q.  TPblte^ 
Judge. 

Action  by  George  W.  Stout,  as  executor 
of  the  estate  of  A.  F.  Bedemeyer,  against 
John  Lb  McNab  and  others.  From  a  Jodg^ 
ment  for  plaintiff  against  defendant  John 
A.  Bedemeyer,  and  an  order  denying  his 
motion  for  nev  trial,  lie  appeals.  Afllrmed. 

<^rle8  W.  Slack,  Weldmi  &  Held,  for  ap- 
pellant Jesse  W.  liUenthal,  Mannon  &  Man- 
noB,  Robert  Dnncan,  and  Thomas,  Pembei^ 
ton  &  Thomas,  for  respondents. 

SHAW.  J.  Tbe  defendant  John  A.  Rede- 
meyer,  appeals  from  a  Judgment  against  him 
and  from  an  order  denying  bis  motion  for  a 
new  triaL 

A.  r.  Redemeyer  died  on  January)  31,  1804, 
leaving  surviving  three  eona,  two  daughters, 
and  one  grandchild,  tbe  daughter  of  a  de- 
ceased daughter,  as  bis  heirs  at  law,  John 
A.  Redemeyer  being  one  of  tbe  sons.  In  his 
lifetime  the  Union  Mutual  Life  Insurance 
Company  Issued  to  him  a  policy  of  Insurance 
on  bis  life,  which  policy  was  in  full  force 
at  bis  death.  The  plaintiff,  as  the  executor 
of  bis  estate,  brings  this  action  against  the 
defendants  to  compel  them  to  deliver  up  for 
cancellatlou  a  certain  purported  assignment 
of  said  insnrance  policy  to  the  defendant, 
John  A.  Redemeyer,  dated  December  24, 
1903,  and  asslKned  by  the  deceased,  and  to 
tiave  a  decree  canceling  said  assignment  and 
declaring  It  void.  Defendants  McNab  and 
HIrsch  answered  disclaiming  any  interest 
In  the  policy  and  In  the  proceeds  thereof. 

Tbe  complaint  alleged  that  tbe  assignment 
was  made  by  tbe  deceased  during  his  last 
illness,  'While  he  was  extremely  ill,  In  pur- 
suance of  a  desire  to  dlrlde  bis  property 
among  his  heirs  by  gift  to  them  before  his 
deatb;  that  he  signed  it  and  delivered  It  to 
tbe  defendants,  McNab  and  Hlrscb,  with  di- 
rections to  forward  It  to  the  Insurance  com- 


•For  etlwr  easss  see  same  topic  and  ssotlon  NUMBBB  la  Dec.  4  Am.  Drgs.  UGT  to  dAts,  ft  BfVor.«r  'idexes 
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pany  to  obtain  Its  written  coneent  to  said 
Bsslgnmrat  of  the  policy ;  that  It  was  so  for- 
warded, but  before  any  consent  was  glvui 
the  deceased  changed  his  Intention  and  re- 
solved to  give  John  other  property  Instead 
and  had  the  said  assignment  returned  to 
McKab  and  Hlrsch,  who  were  acting  as  his 
attome;8  and  adrlsers  in  the  matter;  and 
that  It  was  never  delirered  to  John  A.  Rede- 
meyer,  or  to  any  person  for  him,  but  that 
John  has  asserted  &  claim  to  the  policy  and 
the  proceeds  thereof  under  said  assignment ; 
and  that  McNab  and  Hltsch,  after  the  death 
of  the  deceased,  gave  notice  to  the  company 
that  they  claimed  the  proceeds  of  the  poli<7 
for  John  A.  Redemeyer,  as  assignee.  It  is 
also  alleged  that  the  deceased  retained  pos- 
session of  the  policy  during  his  life,  and  that 
he  made,  signed,  and  delivered  the  assign- 
ment to  McNab  and  Hlrsch  with  directions 
as  aforesaid,  without  consideration,  and 
with  the  Intent  to  make  a  gift  of  the  policy 
to  take  effect  only  In  case  of  his  death.  The 
policy,  which  Is  made  an  exhibit  to  the  com- 
plaint, contains  a  provision  that  any  assign- 
ment thereof  shall  be  void,  unless  assented 
to  in  writing  by  the  company. 

The  appellant  claims  that  the  complaint 
does  not  show  a  gift  of  the  polic;i  causa 
mortis.  This  claim  Is  based  in  part  on  the 
ciicumstauce  that  the  allegation  that  the 
deceased  Intended  the  gift  to  take  effect  only 
In  case  of  his  death,  occurs  in  such  gram- 
matical connection,  In  the  sentence  contain- 
ing It,  that  it  Is  not  a  statement  of  the  In- 
tent of  the  deceased  Redemeyer,  but  a  state- 
ment that  McNab  and  Hlrsch  had  that  In- 
tent The  case  was  tried  on  the  theory  that 
a  gift  In  view  of  death  was  alleged  in  the 
complaint  The  aforesaid  allegation  was  not 
inserted  In  the  complaint  until  the  close  of 
the  trial.  The  defendants'  counsel  during 
the  trial  repeatedly  objected  to  evidence 
tending  to  prove  a  gift  in  view  of  death,  on 
the  ground  that  such  gift  was  not  alleged. 
These  objections  were  overruled,  obviously 
because  the  court  believed  the  complaint  suf- 
ficient In  that  respect  At  the  close  of  ^tiie 
trial,  by  leave  of  court  and  with  the  avowed 
purpose  of  making  the  complaint  conform  to 
the  proofs  and  to  the  theory  on  which  the 
case  was  tried,  the  allegation  aforesaid  was 
inserted  as  an  amendment  to  the  complaint 
The  place  where  it  was  interpolated  leaves 
it  uncertain  as  to  whose  Intent  is  alleged. 
But  no  demurrer  for  uncertainty  was  filed, 
or  offered  for  filing,  and  no  objection  was 
then  made  on  that  ground.  Under  the  cir- 
cumstances, the  defendants  could  not  have 
understood  otherwise  than  that  the  refer- 
ence was  to  the  intent  of  A.  F.  Redemeyer, 
and  we  hold  the  complaint  sufficient  In  that 
respect  The  only  other  reason  advanced  In 
support  of  the  proposition  that  a  gift  in  view 
of  death  Is  not  averred  In  the  complaint  is 
that  the  written  assignment  In  question, 
which  is  made  a  part  of  it  ^presaly)  de- 
clares that  the  assignment  Is  "absolute  and 


(CaK 

unconditional."  This  It  Is  argued  condusive- 
ly  shows  that  the  gift  was  not  made  In  view 
of  death,  but  was  a  gift.  Inter  vivos,  and  ir- 
revocable. This  point  Is  not  sustainable. 
A  (ift  in  view  of  death  must  be  as  absolute 
In  Its  terms,  so  far  as  the  donor  and  donee 
are  concerned,  as  a  gift  Inter  vivos.  The 
difference  between  them  is  that  the  one  is 
revocable  by  the  giver  and  the  other  Is  not 
A  gift  in  view  of  death  may  be  revoked  at 
any  time  by  the  giver,  and  It  is  revoked  by 
law  upon  his 'recovery  from  the  Ulneaa,  or 
escape  from  the  peril,  under  the  presence  of 
which  it  was  made.  Civ.  Code,  I  1151. 
Gifts  of  any  other  kind  cannot  be  revoked 
by  the  giver.  Civ.  Code,  8  1148.  But  the 
form  of  a  gift  in  view  of  death  Is  as  absolute 
and  nnconditlonal  as  a  gift  inter  vivos.  The 
title  must  pass  to  the  donee  at  the  time  Uie 
gift  is  made  and  the  donor  must  part  ab- 
solutely with  all  control  and  with  the  title,' 
subject  only  to  the  condition  imposed  by 
law  that  It  may  be  revoked.  In  which  case 
the  title  Is  regained  by  the  giver.  Daniel  v. 
Smith,  64  Cal.  349,  30  Paa  S75.  "The  law 
requires  a  gift  causa  mortis  to  be  absolute 
at  the  time  It  is  given,  but  adds  to  it  the 
condition  that  it  may  be  revoked  at  the  will 
of  the  donor,  end  that  It  is  revoked  by  his 
recovery;  but  If  <by  the  terms  of  the  gift 
It  is  not  to  take  effect  until  after  the  death 
of  the  donor,  the  disposal  is  testamentary 
and  not  a  gift"  Hart  v.  Ketchum,  121  Cal. 
429,  53  Pac.  932.  The  Insertion  of  the  words 
"absolute  and  unconditional"  in  the  assign- 
ment did  not  necessarily  have  the  effect  of 
depriving  It  of  the  character  of  a  gift  In 
view  of  death.  .It  received  that  character 
from  the  circumstances  nnd^  which  It  was 
made  and  the  Intent  of  the  giver,  and  not 
from  the  terms  of  the  gift  or  of  the  Instru- 
ment by  which  It  was  effected.  The  above 
words,  at  most  would  be  merely  evidence 
on  the  subject  and  they  would  not  be  con- 
clusive. 

The  court  found  that  the  assignment  In 
question  was  prepared  and  given  to  the  at- 
tomeyB  to  be  forwarded  to  the  company  for 
Its  consent  "with  the  Intent  on  the  part  of 
the  said  A.  F.  Redemey^  that  it  should  take 
effect  only  In  case  of  his  death."  Other 
findings  of  fact  to  show  a  gift  causa  mortis 
were  also  made.  The  contention  that  these 
findings  are  outside  of  the  issues  is  based  on 
the  aforesaid  objections  to  the  complaint 
and,  as  they  have  been  shown  not  to  be  well 
founded.  It  Is  unnecessary  to  say  anytliing 
in  regard  to  the  findings  ezc^t  that  they 
follow  the  allegations  of  the  amended  com- 
plaint as  we  understand  it  and  as  we  be- 
lieve it  must  have  been  uDderatood  by  the 
parties. 

The  point  is  made  that  the  findings  do 
not  cover  the  Issues  tendered  by  the  answer 
of  the  appellant  which  alleged  that  It  was 
the  Intention  of  the  deceased  that  the  assign- 
ment of  the  policy  to  John  should  be  abso- 
lute, and  that  it  was  pr^ared,  signed,  and 
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delivered  -with  tbat  intent  on  hta  part 
These  allegations  are  covered,  in  effect,  'by 
the  findings  last  mentioned.  It  was  not  nec- 
essaryt  to  negative  the  facts  In  the  same  lan- 
guage In  -which  they  are  affirmed  in  the  an- 
swer. Under  section  114»  of  the  Civil  Code, 
if  the  Instrument  was  prepared  and  deliv- 
ered with  the  Intent  th«t  the  gift  should 
take  effect  only  In  case  of  the  donor's  death 
and  in  contemplation  of  death,  this  makes 
It  a  gift  in  view  of  death  and  legally  revo- 
cable, although  absolute  and  unconditional 
in  terms,  and  the  flndli^  of  these  facts 
operates  as  a  negation  of  the  effect  of  the 
allegations  of  the  answer.  If,  as  contended, 
those  allegations  were  designed  to  aver  a 
gift  inter  vivos. 

We  think  the  evidence  was  sufficient  to 
sustain  the  findings  as  to  the  intention  to 
make  a  gift  causa  mortis.  The  deceased  at 
first  mentioned  a  wish  to  insert  In  the  as- 
signment certain  conditions  which  -would 
have  made  the  instrument  void  as  an  at- 
tempt to  make  a  testamentary  disposition  of 
bis  property  without  executing  a  will,  and 
be  -was  advised  that.  If  he  desired  to  make 
a  gift  of  the  policy,  it  most  be  absolute  in 
terms,  and  that  there  must  be  a  delivery. 
This  -would  be  equally  true,  whether  the 
gift  was  to  be  one  In  view  of  death  or  Inter 
vivos.  He  then  assented  to  the  view  that 
it  must  be  absolute  In  Its  terms,  and  It  -was 
prepared  accordingly.  This  testimony  is  not 
inconsistent  with  the  fact  that  the  gift  was 
intended  to  be  a  gift  in  view  of  death.  The 
other  evidence  fully  sustains  the  findings  on 
the  subject  of  a  gift  causa  mortis.  Inas- 
much as  we  hold  that  the  assignment  could 
have  been  revoked,  as  a  gift  in  view  of 
death,  even  if  the  same  had  been  assented 
to  in  writing  bji  the  company,  we  do  not 
consider  It  necessary  to  discuss  or  decide 
the  point  presented  by  the  appellant  that  the 
assignment  was  good  between  the  assignee 
and  assignor  as  an  equitable  transfer,  al- 
though the  company  never  did  consent  there- 
to. 

Over  the  objections  of  the  appellant,  evi- 
dence was  admitted  of  conversations  be- 
tween the  deceased  and  his  attorneys,  in  the 
absence  of  John,  and  after  the  assignment 
had  been  delivered  to  John  and  forwarded 
to  the  company  for  its  consent;  in  which  the 
deceased  directed  its  recall  and  declared 
that  be  had  changed  bis  mind  about  giving 
the  policy  to  John.  S^vidence  was  also  ad- 
mitted of  the  sending  of  telegrams  to  the 
company  directing  it  to  return  the  assign- 
ment; this  being  done  without  John's  knowl- 
edge or  consent.  There  was  no  nror  In 
this  ruling.  If,  as  was  claimed  and  found, 
the  gift  was  a  gift  in  view  of  death,  it  was 
revocable,  and  evidence  of  the  steps  taken  by 
the  donor  towards  such  revocation  was  nec- 
essary to  establish  the  plaintiffs  contention 
tbat  there  had  ^been  a  revocation.   The  evi- 


dence was  not  admissible  to  affect  the  valid- 
ity of  the  instramuit,  but  to  prove  a  revoca- 
tion of  the  gift  made,  or  Intended  to  be 
made,  thereby. 

It  is  proper  to  say  that  the  case  really 
shown  by  the  complaint  is  tlhat  at  an  intend- 
ed gift  in  view  of  death,  which  vths  not  com- 
pletely executed  beoanse,  according  to  the 
allegations,  there  was  no  deliver;  of  the 
assignment,  and  a  revocation  of  the  intend- 
ed gift  while  the  attempt  to  make  it  was 
in  progress  and  before  it  was  completed  by 
delivery.  The  finding  that  there  was  a  de- 
livery shows  that  the  gift  was  complete,  in 
point  of  fact,  assuming  that  the  company's 
consent  was' not  necessary,  but  tills  does  not 
deprive  it  of  the  character  of  a  gift  causa 
mortis,  nor  render  the  evidence  of  a  revoca- 
tion inadmissible  or  prejudicial.  We  find  no 
ground  upon  which  the  Judgment  or  order 
denying  a  new  trial  can  4)6  held  erroneous. 

The  Judgment  and  order  are  affirmed. 

We  concur:  SLOSS,  J.;  AHQEUJiT- 
TI.  J. 


SAUNDERS  T.  TOAKUH.   (Olv.  70T.) 
(Court  of  Appeal,  Second  IHstric^  California. 
Feb.  8.  1910.) 

1.  BaOKBRS  (S  66*)  — COMMIBSIOKa  — AOBEE- 

UENT  Between  Beorebs  to  Divide  Com- 

HISSTONg— NBCESSITT  FOR  WBiriNO. 

While  Cav.  Code,  f  1624,  requiring  agree- 
menta  employing  broken  to  bay  or  sell  real 
estate  for  a  commission  to  be  in  writing,  does 
not  extend  to  agreements  between  brokers  to  co- 
operate in  maldng  sales  for  a  share  of  the  com- 
mission, and  recovery  may  be  bad  In  such 
cases  on  .proof  of  an  oral  agreement.  This  pre- 
supposes that  a  valid  contract  for  commiaslons 
is  existent,  a  divirion  of  which  could  be  sub- 
ject of  subsequent  oral  agreement 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  f  86.*] 

2.  Appeal  aho  Bbbob  (f  10U*>~FxnDxnG»- 

ConCLUSIVENESS. 

A  finding  of  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3980;  Dec.  Dig.  1 
1011.»] 

3.  BBOKxaa  (I  66*)  — CoinciBSjONa— AoBEB- 

lUHT  TO  DlTIOB  GOimiBSIOHB. 

Where  a  broker  agreed  -to  divide  commis- 
sions on  the  sale  of  land  with  defendant  if  the 
latter  effected  a  sale,  and  defendant  thereafter 
agreed  to  pay  plaintiff  a  cmnmlsnon  for  find- 
inc  a  pnTcnuer,  that  the  broker  subsequently 
Tolnntarily  gave  plaintiff  money  on  account  of 
his  influence  In  connection  with  the  deal  did 
not  impair  plaintiff's  right  to  recover  reasmable 
compensation  for  his  services  from  defendant 
[Ed.  Note.— For  other  cases,'  see  Broken* 
Cent  Dig.  I  61;  Dec.  Dig.  %  66.*] 

Appeal  from  Superior  Conrt,  Loa  Anfeles 
County;  W.  H.  Jamison,  Judge. 

Action  by  J.  T.  Saunders  against  Jotm  S. 
Yoakum.  From  a  Judgment  for  plaintiff,  and 
ftom  an  order  denying  a  new  tilal,  dtftekdant 
appeals.  Affirmed. 


*Por  oUMT  cMW  see  same  tople  and  Metlea  NUMBER  In  Dec  A  Am.  D.gs.  UuT  to  dtU,  *  B«port«r  ladeats 
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Jones  &  Weller,  for  aK>ellant.  John  W. 
f  ibenk  and  E.  R.  ToDng,  tot  reqwndoit* 

ALLEN,  p.  J.  This  Is  an  ai^Mal  from  a 
judgment  and  an  order  doiylng  a  new  trial. 

The  actixm  was  one  l»onght  hj  a  broko-  to 
recover  from  another  broker  commissions 
earned  in  a  sale  of  real  estate.  The  court 
finds  that  one  Edwards,  under  written  an- 
thorltr,  was  constltated  the  agmt  of  the  own- 
er for  the  sale  of  a  certain  tract  of  land,  and 
4n  such  autborlzatton  it  was  agreed  that  he 
was  to  receive  the  sum  of  ¥2,400  as  comqils- 
sloD  In  the  event  of  a  sale;  that  thereafter 
Edwards  rerbally  agreed  with  defendant 
that.  If  he  would  effect  a  sale  of  the  prop- 
erty, he  would  divide  the  commlssionB  with 
him ;  that  thereafter  defendant  agreed  wltb 
plaintUf  that.  If  he  would  procure  a  pur- 
chaser for  any  or  all  of  the  property,  he 
-would  pay  to  the  plaintiff  a  commission  in 
the  event  of  a  sale;  that  thereupon  plain- 
tiff jnxKmred  parties  to  purchase  a  two- 
thirds  Interest  In  the  premises,  and  defend- 
■ant  hims^  pordbased  a  one-third  interest 
therein  and  the  property  vraa  conv^ed  to 
tbe  purchasers  by  the  owner;  that  the  de- 
fendant in  such  purchase  received  the  bene- 
fit of  ¥1,200,  one-half  of  the  oommission  so 
agreed  to  be  paid  to  him  by  Edwards ;  that 
■defendant  refused  to  pay  to  plaintiff  any  por- 
'  tlon  ot  the  commission  so  earned.  Tbe 
court  finds  that  the  value  of  the  services 
rendered  by  x^lntiff  to  defendant  In  and 
■about  tbe  sale  was  tbe  sum  of  $400,  for 
which  amount  Judgment  was  rendered. 

It  is  appellant's  contention  that  under 
these  foots  no  recovery  could  be  had,  for  the 
reason  that  no  memorandum  in  writing  was 
■entered  into  between  the  plaintiff  and  de- 
fendant with  relation  to  the  commission 
which  he  was  to  receive:  It  is  determined 
in  Oorham  v.  Helman,  90  Oal.  358,  27  Pac. 
-289,  that  section  1624  of  tiie  Civil  Code  does 
not  extend  to  agreonents  between  brokers 
to  co-operate  In  making  salw  for  a  share 
•of  the  commiraion,  and  that  recovery  can  be 
had  In  snch  cases  where  only  an  oral  agree- 
ment is  established.  This;  howevw,  pre- 
-supposes  that  a  valid  contract  for  conimi»- 
alons  is  existent,  a  division  of  whldr  could 
be  subject  of  subsequent  oral  agreement 
Aldis  V.  Sdileldier,  0  OaL  App.  874,  90  Pac. 
626. 

Ajvellant  further  contends  that  th««  is 
no  evidence  to  sustain  tin  finding  of  the 
trial  court  that  defendant  requested  plain- 
tiff to  procure  purchasers  and  agreed  to  pay 
a  commission  therefor.  There  is  testimony 
In  the  record  that  defendant  stated  to  a 
witness  that  he  had  agreed  to  pay  plaintiff 
a  commission  for  his  Influence  in  helj^ng 
to  get  parties  to  buy  this  proper^.  It  Is 
true  there  is  some  conflict  opon  this  point, 
but  under  the  wtil-eetablished  rule  the  flnd- 
ii«  will  not  be  disturbed.  The  fact  Uiat  Edr 


wards  subsequently  voluntarily  gave  Saund- 
ers $400  on  account  of  hia  Influence  In  con- 
nection with  the  deal  would  not  have  tbe 
effect  to  impair  the  agre^nent  between  plain- 
tiff and  defendant,  nor  to  relieve  def^dant 
from  bis  obligation  to  pay  to  plaintiff  a  rea- 
sonable compensation  for  his  services  In  as- 
sisting defendant  to  earn  the  commission. 

We  find  no  errw  in  the  record,  and  the 
Judgment  and  order  are  affirmed. 

We  ttmcur:   SHAW,  J.;  TA€K3ABT,  T. 


SOUTH  END  WAREHOUSE)  CO.  V.  lAV- 
EBY  et  al.    (Civ.  675.) 

(Court  of  Appeal,  First  District.  California. 
Jan.  21, 1910.  Rehearing  Denied  by  Su- 
pzeme  Court  March  21,  mO.) 

1.  JtiDoianT  (I  650*)— RES  Judicata— Dia- 

TBIBUTION  OF  ESTATE. 

Where  the  trust  provisions  of  a  will  have 
been  carried  into  a  decree  of  distribation,  and 
the  same  baa  become  final,  no  qoestlon  as  u 
tbe  validity  of  the  trost  can  be  rused. 

[Ed.  Note.— EV)r  oUier  cases,  see  Jndgnwn^ 
Dec.  Dig.  $  65a*] 

2.  Trusts  (8  205*)  —  Powbb  of  Tbustkes— 

Under  Ov.  Code,  S  870,  providing  that, 
where  a  tmst  in  relation  to  real  property  Is 
expressed  In  the  instrument  creating  tbe  estate, 
every  transfer  or  other  act  of  the  trustees,  in 
contravention  of  the  troat,  is  absolutely  void, 
in  the  absence  of  express  power  given  by  the 
trust  initrument,  a  trustee  may  not  make  a 
lease  that  vrlli  have  force  after  the  termination 
of  the  tmst,  and  hence  where  trasteea  nnder 
a  will  were  to  stand  seised  of  the  real  property 
in  trust  to  apply  the  Income  to  the  support  of 
testator's  daughter  during  her  life,  and  on  her 
death  to  transfer  the  property  to  others,  they 
could  not  lease  the  estate  for  a  period  extending 
beyond  the  life  of  the  daughter. 

[Ed,  Note.— For  other  oases,  see  Trusts,  CenL 
Dig.  8  280;  Dec  Dig.  S  205.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jno.  A.  Hosmer, 

Judge. 

Action  by  the  South  End  Warehouse  Com- 
pany (a  corporation)  against  James  V.  Lnvery 
and  others.  Judgment  for  defeudanta,  and 
plaintiff  appeals.  Affirmed. 

Lmt  &  Humphrey,  for  appellant  John 
F.  Davta,  Charles  S.  Wheeler,  Campbell,  Met- 
son  &  Oampbell,  and  Smith  &  Prlngto,  for 
respondenta. 

HAXilik  3.  This  Is  an  appeal  upon  the 
judgment  roll  from  a  JoOgmut  entered  upon 
an  order  sustaining  the  demurrers  of  the  va- 
rious defendants  to  the  complaint 

The  action  was  broo^t  against  James  V. 
Lavery.  Mlios  Hltrov  Oopcevic.  Charles  B. 
Russell,  Henry  8.  Madews  and  Petar  BL 
Gopcevic,  as  «ecatora  of  tbe  last  will  ot 
Harry  A.  Lu  Floyd  Oopoevlc  deceased,  and 
James  T.  Boyd,  Adolphns  D.  Grlmwood,  and 
Cora  M.  Keeler,  as  the  trustees  under  the 
trust  created  by  the  last  will  and  teatament 


•For  otlMr  o«M  see  same  topic  and  secUoa  NTJUBBR  In  Dec.  *  Am.  D  gi.  Uw7  to  date.  *  aepor.w  laMns 
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of  Cora  Lyons  Floyd,  deceased,  and  James  T. 
Boyd,  Adolpbus  D.  Grlmwood,  and  Cora  M. 
Keeler,  Individually.  Tbe  action  concerns  a 
piece  of  real  estate  in  the  city  end  connty  of 
San  Francisco,  and  the  claim  of  plaintiff  is 
predicated  npon  a  lease  executed  by  tbe  de- 
fendants Boyd,  Grlmwood,  and 'Keeler,  as 
trustees  under  tbe  will  of  Cora  Lyons  Floyd, 
deceased,  to  plaintiff,  of  the  said  premises. 
Plaintiff  in  its  complaint  prayed  for  Judg- 
ment against  tbe  defendants  that  said  lease 
is  valid,  and  that  it  be  speclflcally  enforced, 
that  the  plaintiff  may  have  such  other,  fur- 
ther, or  different  relief  in  tbe  premises  as  to 
the  court  might  seem  meet  and  proper.  The 
T&rloua  defendants  appeared  In  the  groups 
as  they  were  sued,  and  In  such  groups  filed 
demurrers,  raising  tbe  point  only  that  tbe 
complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  were  sus- 
tained. Leave  to  amend  was  not  given,  and 
the  record  before  us  does  not  disclose  that 
such  leave  was  asked.  Respondents,  In  sup- 
port of  tbe  order  of  the  court  sustaining 
the  demurrers,  urge  various  objections  to  the 
complaint,  which  might  readily  have  been 
remedied  by  proper  amendments. 

Another,  and  the  principal  objection  to  tbe 
complaint,  goes  to  the  validity  of  the  lease 
under  which  plaintiff  claims,  and  Is  vital  to 
the  existence  of  any  cause  of  action  upon 
such  lease,  whether  the  action  be  considered 
as  one  for  specific  performance,  an  action  In 
ejectment,  or  an  action  to  determine  adverse 
claims  under  section  738,  Code  Ctr.  Proc.  As 
before  stated,  plaintiff  claims  under  a  lease 
executed  by  defendants  Boyd,  Grlmwood,  and 
Keeler,  as  trustees  under  the  will  of  Cora 
Lyons  Floyd,  deceased. 

It  Is  alleged  that  the  residue  of  her  estate, 
Including  the  real  property  Involved  In  this 
action,  was  by  decree  of  tbe  court,  having 
Jurisdiction  of  the  settlement  of  her  estate, 
distributed  to  James  T.  Boyd,  William  T. 
Welcker,  and  Adolpbus  D.  Grlmwood,  and 
their  successors  (Keeler  Is  the  successor  to 
Welcker)  "upon  the  trusts  and  to  the  Intents 
and  purposes  following,  that  is  to  say:  Upon 
trust  to  stand  seised  of  the  real  property, 
and  to  stand  possessed  of  the  personal  prop- 
erty of  every  name  and  description  to  the 
residue  of  said  estate  belonging.  To  sell 
any  of  the  personal  estate;  *  •  *  and 
with  power  also  to  Improve  any  real  estate 
of  which  said  testatrix  died  seised,  using  for 
such  purposes,  however,  only  the  property 
Included  in  the  trust  thereby  created,  or  the 
proceeds  thereof.  To  apply  as  much  of  the 
prlnlcipal  and  Interest  of  such  property  as 
may  be  necessary  or  proper  to  the  support, 
maintenance,  and  education  of  the  daughter 
of  said  testatrix  in  a  manner  suitable  to 
ber  condition  In  life,  until  she  shall  have  at- 
tained the  age  of  twenty-one  years,  and 
thereafter  to  pay  to  ber  two-thirds  of  the  net 
Income  of  said  trust  estate,  quarter-yearly, 
•0  long  as  she  shall  live.   •   •   •  And  vkjfoa 
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the  death  of  said  Harry  Augustus  Lyons 
Floyd  to  pay  over  and  deliver  the  whole  of 
the  property  of  said  trust  estate  tb  her  de- 
scendants. If  any.  In  accordance  with  the  pro- 
visions of  the  statute  of  descents  and  dis- 
tributions of  tbe  state  of  California.  In  case 
she  shall  leave  no  descendants,  to  pay  over, 
convey  and  deliver  the  same  property  to 
such  person  or  persons,  and  In  such  manner, 
as  the  said  daughter  shall  or  may  by  her  last 
will  and  testament  designate  and  appoint, 
and  falling  such  testamentary  disposition, 
that  tbe  estate  be  divided  equally  between 
Mrs.  I.  L.  Mathews,  sister  of  the  testatrix, 
and  Mrs.  Hume  and  Mrs.  McAdoo,  sisters 
of  the  testatrix's  husband,  Richard  S.  Floyd, 
and  If  either  of  them  shall  not  then  be  liv- 
ing, her  share  to  go  to  her  right  heirs,  and 
if  there  be  no  such  heirs,  to  the  survivors  or 
survivor  of  them  and  her  heirs." 

The  lease  in  question  was  executed  by  tbe 
trustees,  and  plaintiff  on  the  2d  day  of  Feb- 
ruary, 1904,  and  in  terms  let  to  plaintiff 
tbe  premises  in  suit  from  tbe  1st  day  of  June, 
1904,  for  the  period  of  five  years  from  said 
date,  with  the  privilege  to  tbe  lessee  of  an 
extension  for  three  years  at  the  same  rental, 
and  with  the  privilege  of  a  further  extension 
for  two  years  at  a  rent  to  be  agreed  upon. 
Before  the  commencement  of  tbe  term  under 
the  lease,  to  wit,  on  February  11,  1904,  the 
said  daughter  of  testatrix,  said  Harry  A.  L. 
Floyd,  died  leaving  a  will,  which  was  sub- 
sequently admitted  to  probate,  and  In  which 
she  appointed  and  devls^  the  premises  In 
suit  to  Mllos  Mltrov  Gopcevlc.  Tboufrh  not 
expressly  alleged  It.  seems  to  t>e  assunied  that 
she  died  without  issue.  It  Is  properly  con- 
ceded by  all  parties  that  as  the  trust  provi- 
sions of  the  will  of  Cora  Lyons  Floyd  have 
been  carried  Into  the  decree  of  distribution, 
which  has  become  final,  all  question  as  to 
the  validity  of  the  trust  Is  eliminated.  Crew 
V.  Pratt,  119  Cal.  139.  51  Pac.  38;  Goldtree  v. 
Allison.  119  Cal.  344,  61  Pac.  661;  Matter 
of  Trust  of  Trescony,  119  Cal.  668,  61  Pac. 
951. 

It  will  t>e  observed  that  under  tbe  terms 
of  the  trust  no  express  power  Is  given  to 
the  trustees  to  lease  the  real  estate,  as  might 
have  been  done  under  subdivision  2,  }  857, 
Civ.  Code,  but  It  Is  not  questioned  by  re- 
spondents that,  as  incident  to  tbe  power  to 
receive  and  apply  the  rents  and  profits  to 
the  support  of  the  life  beneflclary,  tbe  trus- 
tees had  the  power  to  make  lenses  that  would 
endure  to  the  death  of  such  life  beneflclary. 

Appellant  contends  that  the  trustees  took 
an  estate  In  fee  in  trust,  and  that  notwith- 
standing that  upon  the  death  of  Harry  A.  L. 
Floyd  it  became  their  duty  under  the  trust 
to  convey  and  deliver  the  trust  property  to 
her  appointee,  the  lease  theretofore  executed 
by  them  was  valid  and  binding  upon  such  ap- 
pointee. Respondents  contend  that  wtietber 
tbe  trustees  took  an  estate  In  fee,  or  an  es- 
tate tot  tbe  life  of  Harry  A.  Ij.  Floyd  only. 
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upon  her  death  It  was  their  daty  under  the 
trust  to  convey  and  deliver  the  trust  property 
to  her  appointee  free  of  any  Incnmbrance 
made  by  them;  that  a  lease  that  should  endure 
beyond  the  life  of  Harry  A.  !«.  Floyd  would 
be  In  contravention  of  the  trust  upcm  which 
the  trustees  held  the  property,  and  to  that 
extent  would  be  void.  Sectl«i  870,  Gir.  Code. 
The  argument  of  the  appellant  Is  In  the  main 
based  upon  the  proposition  that  the  trustees 
were  seised  In  fee,  and  though  such  fee  was 
held  In  trust,  as  it  cnnprlsed  the  whole  es> 
tate,  they  ml^t  grant  a  lesser  estate,  such 
as  a  leasehold,  binding  upon  the  ultimate 
beneficiary.  In  support  of  this  doctrine  we 
are  dted  to  Greason  v.  Eeteltas,  17  N.  T. 
491,  Ahem  V.  State,  116  N.  T.  203.  22  N.  B. 
193.  5  L.  B.  A.  449.  12  Am.  St:  Bep.  778,  and 
Hubbell  T.  Hubbell,  136  Iowa,  637, 113  N.  W. 
612,  IS  U  B.  A.  (N.  S.)  49& 

The  New  York  cases  above  dted,  as  well 
as  Newcomb  v.  Keteltas.  19  Barb.  608,  some- 
times cited  in  support  of  the  same  doctrine, 
all  arose  under  a  trust  contained  In  the  will 
of  one  John  Oardner,  dated  July  2. 1817.  In 
neither  Qreason  y.  Ketdtas  nor  Newcomb  v. 
Keteltas  did  It  appear  that  elth»  of  the  life 
benefldaries  were  dead.  No  question  was 
involved  bi  dther  of  said  cases  as  to  the 
validity  or  force  of  a  lease  after  the  termina- 
tion of  the  term  of  the  trust  What  was  said 
in  elth^  case  as  to  the  validity  of  a  lease  for 
a  term  extending  beyond  the  termination  of 
the  trust,  and  executed  \xy  a  trustee  holding 
an  estate  In  fee,  is  obiter,  and  not  Involved 
in  the  case,  as  clearly  appears  from  a  care- 
ful examlnatim  the  cases,  as  well  as  sub- 
sequent New  Tork  cases  referring  to  them. 
Indeed,  In  Newcomb  v.  Keteltas,  supra.  It 
was  only  hdd  that  the  trustees  during  'the 
term  of  the  trust  might  make  a  lease  for  a 
fixed  tarn  whidi  would  not  be  ah  Initio 
void,  and  It  was  intimated  that  such  lease 
might  become  void  upon  the  termination  of 
the  trust.  Ahem  v.  State,  suprft,  InddentaUy 
Involved  the  validity  of  a  lease  under  the 
same  John  Oardner  trust,  after  the  termina- 
tion of  the  trust,  but  no  point  was  made  by 
the  litigants  as  to  Its  validity.  Both  parties 
conceded  it  to  be  valid,  B,nd  the  court  was 
not  called  upon  to  determine  the  question, 
though  It  used  langn^tge  following  and  citing 
Greason  v.  Keteltas,  supra.  Hubbell  v.  Hub- 
bell, supra,  reviews  the  cases  upon  the  sen- 
eral  subject,  but  deddes  nothing  pertinent 
to  the  case  at  bar.  It  reversed  the  Judgment 
of  the  trial  court  authorising  a  lease  for  99 
years,  and  intimated  that  the  trustees  ought 
not  to  make  a  lease  that  would  extend  be- 
yond the  probable  duration  of  the  term  of 
the  trust  Besides  the  fact  that  the  early 
New  York  cases,  relied  on  by  appellant,  did 
not  inrolve  the  validity  of  the  lease  after 
the  expiration  of  the  trust,  they  did  not  arise 
under  a  law  such  as  we  have  in  this  state  in 
sedlon  Oiv.  Code,  l^is  sedlon  provides 
that  "Where  a  tmst  In  relation  to  real  prop- 
erty is  expressed  In  the  instrument  creating  I 


the  estate  every  transfer  or  other  act  of  the 
trustees,  in  contravention  of  the  trust,  Is 
absolutely  void." 

Subsequently  to  the  creatitm  of  the  tmst 
Involved  in  the  New  York  cases  above  refers 
red  to  a  statute  of  uses  and  trusts  was  adopt- 
ed in  New  Tork  (1  Bev.  St  [1st  Ed.]  pt  2,  c. 
1.  tit  2)>  section  65  of  which  is  in  substance 
Identical  with  section  870,  Civ.  Code.  It  is: 
"Whwe  the  trust  shall  be  e^iressed  In  the 
Instrument  creating  Qie  estate,  every  sale, 
conveyance  or  other  act  t)t  the  trastees,  in 
contravention  of  the  trust,  shall  be  absolutely 
void."  This  sedlon  was  subsequently  amend- 
ed in  1807  so  as  to  authorize  tmstee»  to 
make  leases  not  exceeding  a  term  fixed  in  the 
statute  that  should  be  valid  though  the  trust 
should  terminate  In  the  meantlm&  Prior  to 
this  later  amendment  and  under  section  65 
(Idratical  with  our  section  870,  Civ.  Code), 
it  was  sdtled  law  in  New  Tork  that  a  lease 
extending  beyond  the  life  of  the  trust  estate 
would  be  to  that  extent  invalid,  unless  such 
lease  were  in  terms  authorized  by  the  trust 
Matter  of  McCafTrey,  60  Hun,  371,  3  N.  X. 
8uK>w  96:  Gomez  v.  Gomes,  SI  Hun,  666,  31 
N.  T.  Supp.  206;  Id.,  147  N.  T.  195,  41  N.  R 
420;  Matter  of  the  City  of  New  York,  81 
App.  IMv.  27,  81  N.  T.  Sxipp.  32,  affirmed  in 
179  N.  T.  672,  73  N.  B.  1127. 

In  the  Matter  of  McCoifrey,  supra,  it  was 
held  that  a  lease  ceased  to  be  valid  upon  the 
termination  of  tiie  tmst  as  to  the  property 
leased.  In  this  case  the  property  passed  to 
the  ronalnderman  without  the  necessity  of 
a  conveyance.  It  was  not  a  trust  to  convey. 
In  this  case,  however,  it  is  pointed  out  tbat 
Newcomb  v.  Keteltas,  supra,  and  Greason  v. 
Keteltas,  supra,  arose  before  the  enactment 
of  the  statute  of  uses  and  trusts,  which  it  is 
uld  esteblished  a  new  system.  It  is  pointed 
out  that  the  doctrine  announced  in  the  two 
early  New  York  cases  above  cited,  that  a 
trustee  holding  Uie  fee  may  make  leasea  thai 
will  endiu«  beyond  the  term  of  the  tmst,  is 
based  on  the  doctrine  that  a  trustee  in  fee 
can  alienate  the  estate  to  a  purchaser  for  a 
valuable  c(Hislderation,  but  that  "undrar  the 
present  statute  (sedlon  65  above  quoted)  he 
cannot"  In  G<nnez  v.  Gomes,  supra,  it  was 
held  that  a  trustee  could  not  of  his  own  mo- 
tion make  a  lease  with  a  covenant  for  a  re- 
newal to  he  enforced  after  the  termination 
of  the  trust  Tlie  Ketdtas  Cases  are  again 
referred  to,  and  it  Is  said:  "These  cases 
arose  under  a  tmst  created  prior  to  the  en- 
actment of  the  Bevised  Statutes,  which  ef- 
fected a  radical  change  in  the  law  of  trusts. 
In  Matter  of  McCafTrey.  50  Hun,  371  [3 
N.  T.  Supp.  96],  in  which  it  was  held  tbat 
unless  expressly  authorized  by  the  trust  deed 
a  trustee  is  without  power  to  make  leases 
extending  beyond  the  trust  term,  and  if  he 
attempted  it  the  lease  is  invalidated  by  the 
death  of  the  beneficiary,  the  Eeteltas  Cases 
are  considered,  and  the  reasons  given  wliy 
they  should  not  be  held  to  be  in  conflld  with 
the  doctrine  of  that  casa  The  consideratiou 
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wblch  they  receive  meets  with  our  approval, 
and  therefore  justifies  the  omission  of  their 
further  discussion."  It  was,  however,  held 
that  the  tenant  was  entitled  to  a  renewal 
because  the  lease  providing  for  such  renewal 
had  been  authorized  by  a  decree  of  the  coart 
of  chancery  In  a  proceeding  to  which  all  per- 
sons In  Interest  were  parties.  This  case  was 
affirmed  by  the  Court  of  Appeals  (147  N.  T. 
195,  41  N.  B.  420),  and  Matter  of  McCaffrey 
cited  as  to  power  of  trustees.  The  court 
Bald:  "The  trust  created  by  the  deed  being 
for  the  life  of  Mrs.  Gomez  terminated  with 
'her  death,  and  with  her  death  the  powers  ot 
the  trustees  were,  as  we  have  seen,  at  an  end, 
except  to  turn  ovot  and  convey  the  trust 
property  as  directed  by  the  deed."  The  case 
of  City  of  New  York,  81  App.  Dlv.  27,  81  N. 
Y.  Supp.  32,  affirmed  by  the  Court  of  Appeals 
In  170  N.  y.  572.  73  N.  E.  1127,  Is  particularly 
in  point. 

The  trust  was  to  apply  the  Income  of  the 
trust  estate  for  the  use  of  the  wife  of  the 
testator  during  her  life,  and  upon  ber  death 
to  divide  the  estate  into  five  equal  parts, 
and  to  invest  one  share  for  each  of  tes- 
tator's five  children,  and  collect  and  apply 
the  rents  from  the  share  set  apart  for  each 
child,  and  upon  the  death  of  any  child  to 
convey,  pay,  and  assign  his  share  to  his  Is- 
sue. By  the  ninth  clause  of  the  will  power 
was  given  the  trustees  to  rent  from  year  '^o 
year  or  for  any  term  of  years.  The  court 
held  that  there  were  two  trusts— one  termi- 
nating with  the  life  of  testator's  wife  and 
another  as  to  each  fifth  of  the  trust  es- 
tate, terminating  at  the  death  of  his  several 
children.  It  was  further  held  that,  notwith- 
standing the  power  to  lease  given  In  the 
ninth  clause  of  the  will,  any  lease  executed 
during  the  lifetime  of  testator's  surviving 
wife  would  terminate  at  her  death.  The 
court  said:  "The  trust  estate,  therefore, 
which  the  trustees  held  at  the  time  when  the 
surviving  trustee  executed  the  lease  in  ques- 
tion, continued  only  during  the  life  <^  the 
widow,  and,  unless  express  power  to  lease 
for  a  period  longer  than  the  duration  of  this 
life  estate  is  expressed  In  terms  In  the  will, 
the  authority  to  lease  would  be  limited  upon 
the  duration  of  such  trust  estate."  This 
language  is  especially  significant  In  view  of 
the  fact  that  the  trustees  continued  to  hold 
the  estate  after  the  death  of  the  widow  in 
trust  for  the  children.  All  the  preceding 
coses  ore  reviewed  in  this  case,  and  the 
change  wrought  in  the  law  of  New  York  by 
the  statute  of  uses  and  trusts,  providing  that 
"every  sale,  conveyance  or  other  act  of  the 
trustees  In  contravention  of  the  trust  Is  ren- 
dered absolutely  void"  Is  clearly  pointed  out. 
While  the  court  In  Its  conclusion  placed 
stress  upon  a  codicil  to  the  will,  this  only 
had  reference  to  the  court's  interpretation  of 
the  express  power  to  lea^e  given  to  the  tms- 
tees  by  the  ninth  clause  of  the  will. 


The  case  clearly  holds  that  the  cases  of 
Ahem  T.  State,  supra,  and  Greason  v.  Ketel- 
tas,  supra,  relied  on  by  appellant,  have  no 
application  to  trusts  created  under  a  stat- 
ute with  such  a  provision  as  Is  contained  in 
section  870,  Civ.  Code,  of  this  state,  and  tliat 
under  such  a  statute  the  lease,  unless  ex- 
pressly authorized  In  the  trust,  terminated 
with  the  trust  The  dissent  by  certain  of  the 
Judges  was  as  to  the  effect  of  the  express 
power  to  lease  contained  In  the  ninth  clause 
of  the  will,  and  does  not  affect  the  general 
doctrine  that,  in  the  absence  of  such  expres<i 
power  given  by  the  trust  Instrument,  a  trus- 
tee may  not  make  a  lease  that  will  have  foroe 
after  the  termination  of  the  trust.  To  the 
same  effect  is  Weir  v.  Barker,  104  App.  Dlv. 
112,  93  N.  Y.  Supp.  732,  where  all  the  cases 
are  again  referred  to,  and  It  Is  said  to  be  set- 
tled law  that,  prior  to  some  recent  amend- 
ments made  to  the  statute  of  uses  and  trusts, 
leases  made  by  trustees  were  valid  only  for 
a  period  ending  with  the  trust  term. 

And  this  we  think  must  be  held  to  be  the 
law  of  this  state.  The  argument  so  earnest- 
ly urged  that  such  a  rule  will  greatly  hamper 
trustees,  holding  property  for  a  term  of  un- 
certain duration  in  making  advantageous 
leases  of  the  trust  property,  Is  more  properly 
addressed  to  the  wisdom  of  creating  such 
trusts,  without  expressly  authorizing  leases 
for  such  terms  as  may  be  deemed  prudent,  by 
the  creator  of  the  trust  That  such  power 
may  be  expressly  given  Is  not  doubted. 

No  such  authority  Is  contained  In  the  in- 
strument creating  this  trust  While  the  trus- 
tees are  to  stand  seised  of  the  real  property 
In  trust  to  apply  the  Income  to  the  support 
of  the  daughter  of  the  testator  during  her 
life,  upon  the  death  of  such  daughter  their 
trust  requires  them  to  transfer  and  convey 
the  property  to  other  persons  or  person.  A 
lease  that  would  be  on  Incumbrance  upon 
the  estate  conveyed  to  the  person  or  persons 
entitled  thereto  upon  the  death  of  the  life 
beneficiary  would  be  in  contravention  of  such 
trust,  and  Is  therefore  void. 

The  conclusion  we  have  arrived  at  concern- 
ing the  lease  makes  it  unnecessary  to  dis- 
cuss the  other  objections  urged  by  respond- 
ents as  to  the  sufficiency  of  the  complaint, 
but  for  the  reasons  above  set  forth  the  court 
did  not  err  In  sustaining  the  demurrers,  «nd 
the  Judgment  is  afllrmed. 


We  concur: 
GAN,  J. 


COOPER,   P.   J.;  KERRI- 


PEOPLB  T.  WHALBJY.   (Or.  ICS.) 
(Court  of  Appeal,  Second  District,  Gallfomia. 
Feb.  1.  19ia) 

CRiifiNAt.  I^w  (f  1182*)— Appea^-Pailtjbe 

or  Appellant  to  Appear— Review. 

Under  Pen.  Code.  %  12.">3.  providlnjt  that  the 
jndgment  may  be  affirmnl  If  the  appellant  foil 
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to  appear,  where  the  tranBcript  has  been  filed, 
and  toe  cause  called  for  bearmg,  and  appellaot 
fail*  to  appear,  and  the  time  for  fiang  the 
poiote  and  anthoritlea  hai  expired  witboat  anj 
being  filed,  the  jadgmeat  will  be  affirmed. 

[Ed.  Note.— For  other  eases,  see  Crioilnal 
Law,  Cent  Dig.  }  3207:  Dec  Dig.  1  1182.*] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County ;  Frank  B.  Willis,  Judge. 

L.  C.  Whal^  was  conrlcted  of  crime,  and 
appeals.  Affirmed. 

Palmer  ft  Mataan  and  William  M.  Tlsdale, 
for  aN>ellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Beeb^  Deputy  Atty.  Gen.,  for  die  Peo- 
pla 

PEB  GUBIA-M.  The  transcript  herein  haT- 
Ing  been  filed  November  26,  1900,  and  It  ap- 
pearing that  the  cause  was  regularly  placed 
upon  the  January  calendar,  and  on  January 
24.  1910,  duly  called  for  hearing,  and  appel- 
lant not  appearing,  and  the  time  for  filing 
points  and  authorities  having  expired  and  no 
points  and  authorities  having  been  filed  in 
support  of  the  appeal.  It  la  therefore  order- 
ed that  the  Ju^ment  and  orders  ai^aled 
from  be  and  the  same  are  affirmed,  as  pro- 
Tided  In  section  1253  pt  the  Penal  Code. 


TATrX>R  T.  MARSHALL  et  al.    (Ctv.  6G6.) 
(Court  of  Appeal,  Second  fMstrlct,  Oalitomia. 
Feb.  4,  1010.) 

1.  Appeal  and  Ebbob  ({  113*)— Appeaudlb 
Obdebb—Obdeb  Denting  Motion  to  Va- 
cate Jddoubnt. 

An  order  denying  a  motion  to  vacate  a 
Judgment  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  758;  Dec.  Dig.  I  113.*} 

2.  MANDAuua  (8  79*)— Subject  of  RsxiEr— 
Reinstatement      Teacheb— "Dismissau" 

The  word  "dismissal,"  as  used  in  Pol.  Code, 

S 1608,  providing  that  a  teacher  in  case  of  bis 
ismisaal  before  the  eviration  of  bis  contract 
may  appeal  to  the  school  superintendent,  etc., 
does  not  imply  a  hearing  or  trial,  the  word 
meaning  the  summary  disposal  of  a  case  aa 
distinguished  frpm  a  trial  of  it,  and  the  action 
of  the  county  superintendent  in  approving  aft' 
er  a  hearing,  the  dismissal  of  a  teacher  by  the 
board  of  trustees  was  binding  on  the  trustees, 
and  they  could  not  be  comEjeiled  by  mandamus 
to  reinstate  the  teacher  (citing  3  Words  and 
Phrases,  p.  2105). 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  1  175;  Dec.  Dig.  8  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2105,  2106;  vol.  8^  p.  7630.] 

3.  Schools  and  School  Distbicts  (|  138*)— 

TEACHEBS  —  CONTBACT  OF  EHFLOTUENT  — 

Kehedt  FOB  Bbeach. 

An  action  will  lie  against  a  board  of  trus- 
tees by  a  principal  of  schools  for  uDlawful 
breach  of  bis  contract  ot  Employment 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Dea  Dig.  8  138.*] 

4.  Schools  and  School  Distbicts  (|  138*)— 

BUPLOTlfENT  OF  TEACHKft— BbBACH  OW  COH- 

TBACT— Damages. 

Where  a  scboolmaater  was  ready  to  per- 
form his  duties,  and  could  not  obtain  other 


employment,  the  dam^es  for  breach  of  contract 
by  the  board  of  trustees  Is  the  amount  he  would 
have  received  under  the  contract. 

[Bd.  Note.— For  other  casesL  see  Schools  and 
SdMMl  Districts,  Dec  Dig.  1 18&*]  . 
5.  Mandauttb  (8  3*)— Subject  of  Relief— 

Beinstateueht  or  Teaches. 

Under  Code  Civ.  Proc.  |  1086,  requiring 
the  writ  of  mandate  to  be  issued  in  all  cases 
where  there  is  no  plain,  speedy,  and  adequate 
remedy  et  law,  the  writ  will  not  lie  to  compel 
the  reinatatement  of  a  principal  of  schools  un- 
lawfully discha^ed  by  the  board  of  tmstees, 
plaintiff  having  an  adequate  remedy  at  law  by 
action  for  breaoi  of  his  contract  of  emplormeut. 

[Ed.  Note.— For  other  eases,  see  Mandamns, 
Cent.  Dig.  8  24;  Dec.  Dig.  f  &•] 

Appeal  from  Superior  Court,  Loe  Angeles 
County ;  Walter  Bordwell,  Judge. 

Petition  by  Edward  E.  Taylor  for  writ  <rf 
mandate  against  Mrs.  F.  W.  Marshall  and 
others,  trustees  of  the  Monrovia  City  School 
District,  etc.  From  a  Judgment  for  defend- 
ants, and  from  an  order  denying  plaintiff's 
motion  to  vacate  the  Judgment,  he  appeals. 
Affirmed. 

Edward  E.  Taylor,  In  pro.  per.,  and  HcNntt 
&  Hannon.  for  appellant    Woodmff  ft  Mc- 

Olure,  for  respondents. 

TAGGART,  J.  This  is  a  petition  for  a 
writ  of  mandate  to  compel  defendants  to  re- 
Instate  in  the  positions  of  principal  of  the 
high  school  and  sapeTvislug  principal  of  the 
grammar  and  primary  schools  of  the  city  of 
Mourorla,  from  which  be  was  dismissed  by 
them,  as  trustees  of  that  school  district,  with- 
out a  regular  hearing.  The  superior  court 
gave  judgment  for  defendants  and  denied  the 
writ,  and  plaintiff  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  to 
vacate  the  judgment  The  order  mentioned 
not  being  ai^>ealable,  the  case  is  before  as 
on  the  appeal  from  the  judgment 

The  trial  court  finds  that  plaintiff  was  em- 
ployed by  defendants  on  July  7,  1906^  to  fill 
the  positions  mentioned,  for  the  ensuing  ye.ir 
ending  June  80,  1907,  that  he  entered  upon 
the  discharge  of  the  duties  of  these  positions, 
and  continued  to  perform  them  until  March 
2,  1907,  on  which  date  he  was  dlsdurged  by 
defendants  for  alleged  incompetwce,  unfit- 
ness, and  misconduct  No  charges  were  ever 
preferred  against  htm  In  writing,  and  no 
formal  or  any  other  hearing  was  given  him 
by  defendants  on  the  said  chai^^  of  delin- 
quency. On  February  2,  liX)7,  however,  said 
trustees  In  meeting  assembled  advised  the 
plaintiff  and  discussed  with  him  the  unsatis- 
factory and  demoralized  ccmdition  of  the 
schools  under  his  snpervtslon.  He  admitted 
that  such  condition  existed,  and  requested 
time  in  which  to  correct  the  dlsordo:  and  rec- 
tify the  matters  wherein  the  performance  of 
his  duties  was  unsatisfactory,  and  was  given 
until  February  28, 1907,  to  do  so.  Be  failed 
to  make  the  corrections  b^ore  that  time,  and 
on  that  date  the  defendants  demanded  that 
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he  resign  on  or  before  Maich  2,  1907.  This 
he  refased  to  do,  and  on  the  last-mentloiled 
day  defendants,  sitting  as  a  board  of  trus- 
tees, declared  the  positions  occupied  by  plain- 
tiff vacant.  On  March  6,  1907,  plaintiff  ap- 
pealed to  the  county  superintendent  of  Los 
Angeles  county  for  reinstatement,  under  sec- 
tion 1698,  Pol.  Code,  and  after  a  trial  reg- 
ularly had,  at  which  plaintiff  was  reipresent- 
ed  by  counsel  and  presented  eTideoce  upon 
bis  own  behalf,  the  county  saperlntendent 
sustained  the  action  of  defendants  In  dis- 
missing the  plaintiff. 

Plaintiff's  application  for  the  writ  Is  based 
upon  the  contention  that  neither  of  the  posi- 
tions occupied  by  him  in  the  Monrovia  schools 
was  that  of  a  mere  employ^,  but  that  such 
positions  conferred  ui>on  him  a  right  or  office 
which  he  was  entitled  to  use  or  enjoy,  and  that 
he  had  been  unlawfully  precluded  from  such 
enjoyment  by  the  defendants.  Code  Civ.  Proc. 
f  1085.  He  has  exhaustively  presented  the 
matter  upon  the  authority  of  a  number  of 
English  cases  which  sustain  his  view  that 
a  school  teacher  discharged  without  a  hear- 
ing will  be  restored  by  the  courts,  and  that 
the  proper  method  of  securing  this  result  Is 
by  mandamus.  It  is  not  necessary  to  dis- 
tinguish those  cases.  The  peculiar  property 
rights  In  place  and  office  recognized  In  Eng- 
land, which  are  entirely  Inconsistent  with  the 
general  rule  In  force  In  most  of  the  states  of 
this  country,  render  the  English  decisions 
of  Uttie  aid  here.  We  think,  however,  the 
solution  of  the  question  before  us  lies  in  the 
construction  of  our  own  statutes.  Monrovia, 
In  respect  to  the  employment  and  dlcharge 
of  Its  school  teachers,  is  governed  by  the 
general  school  law  affecting  cities  "not  having 
a  city  board  of  education."  Subdivision  7,  { 
1617,  Pol.  Code.  Because  of  this  distinction 
In  the  statute,  the  case  of  Kennedy  v.  Board 
of  Education,  82  Cal.  483,  22  Pac.  1042,  and 
other  cases  decided  by  our  Supreme  Court, 
Involving  the  construction  of  the  provisions 
of  the  Political  Code  conferring  a  fixed  ten- 
ure of  office  upon  city  teachers,  have  no  ap- 
plication. This  appears  to  be  conceded  in  ef* 
feet. 

As  above  stated,  plaintiff  had  a  hearing 
before  the  county  superintendent  of  schools, 
which  appears  to  be  the  only  one  provided  by 
the  Code.  We  see  no  Injustice  In  assuming 
that  no  other  trial  was  Intended  to  be  given 
In  the  case  of  a  dismissal  of  a  teacher  by  the 
board  of  school  trustees.  The  trustees  are 
seldom  men  who  would  feel  themselves  quali- 
fied to  act  in  a  judicial  capacity,  and.  as  one 
or  more  of  them  would  probably  be  or  become 
the  real  contestant  of  the  teacher's  fitness, 
the  atmosphere  surrounding  a  tribunal  so 
constituted  would  be  so  surcharged  with  the 
preconceived  opinions  of  Its  taembers  that  a 
formal  hearing  would  generally  be  useless. 
The  course  pursued  by  the  defendants  here  In 
dlscassing  the  alleged  delinquencies  of  the 


teacher  with  him  and  allowing  him  an  <^ 
portunlty  to  correct  them,  after  an  admission 
of  their  truth,  is  certainly  all  that  the  law 
contemplates  shall  be  done  on  bdialf  of  the 
plaintiff  by  the  trustees.  The  word  "dismis- 
sal," used  in  section  1698,  does  not  imply  a 
hearing  or  trial.  This  word  Imports  sum- 
mary action.  Its  use  generally  Implies  that 
the  one  dismissed  is  sent  away  by  authority. 
In  a  legal  sense,  It  is  used  to  denote  the  send- 
ing of  a  case  out  of  court  without  a  trial.  It 
Is  the  summary  disposal  of  a  case  as  dis- 
tinguished from  a  trial  of  It  Words  and 
Phrases,  voL  3,  p.  2105. 

There  Is  nothing  in  the  language  of  the 
section  conferring  the  power,  or  elsewhere 
In  the  statute,  to  our  knowledge,  restricting 
the  authority  of  the  county  superintendent 
to  act  to  such  cases  as  have  been  formally 
heard  by  the  board  of  trustees.  Thus  there 
was  an  order  of  a  competent  tribunal,  r^u- 
larly  made,  declaring  that  plaintiff  was  unfit 
to  be  restored  to  his  former  position  and  sus- 
taining the  action  of  the-  defendants  In  dis- 
missing him.  This  finding  and  order  were 
as  binding  upon  the  defendants  as  would 
have  been  an  order  directing  bis  restoration. 
It  is  apparent  that  there  was  no  legal  duty 
resting  upon  them  to  restore  the  ^aintifl  to 
his  position  wMch  can  be  enforced  by  a  writ 
of  mandate. 

The  remedy  of  plaintiff.  If  any  he  has,  is 
by  action  on  his  contract  for  his  salary.  This 
form  of  action  has  been  recognized  by  the 
courts  of  this  state  as  a  proper  remedy  In 
such  cases.  An  action  will  He  against  a 
board  of  trustees  by  the  principal  of  schools, 
whom  they  have  unlawfully  deprived  of  his 
employment,  In  breach  of  his  contract,  and 
where  it  appears  that  he  was  ready  and  will- 
ing to  perform  the  duties  required  and  could 
not  and  did  not  obtain  other  employment, 
his  damages  will  be  measured  by  the  sum  he 
would  have  received  under  the  contract. 
Hancock  v.  Board  of  Education,  140  Cal.  554, 
74  Pac.  44.  This  would  have  afforded  plain- 
tiff a  plain,  speedy,  and  adequate  remedy  at 
law  (section  1086,  Code  Civ.  ProcJ,  and  the 
writ  was  properly  denied.  In  the  absence  of 
any  suggestion  that  the  question  here  Involv- 
ed has  become  moot  from  lapse  of  time,  we 
have  decided  the  case. 

Judgment  affirmed. 

We  concur:   ALLEN,  P.  J. ;  SHAW,  J. 


STIMPSON  COMPDTINO  SCALE  CO.  T. 
SUPERIOR  COURT  OF  YUBA 
COUNTY.   (CiT.  68a) 
(Court  of  Appeal,  Third  District,  California. 
Jan.  29,  2910.) 

1.  Certiorabi  (fi  ^*>— Existence  of  Reuxvt 
BY  APPEAL  OB  Writ  op  Bbbob. 

The  writ  of  review  caunot  be  made  to  serve 
as  a  writ  of  error  for  the  correction  of  errors 
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of  law  or  of  fact,  u  It  only  loTolvei  the  guMtlui 
of  jurtsdiction. 

[EM. .  Note.— For  other  caBes,  fee  Certiorari, 
Cent.  Dig.  {  5 ;  Dec.  Dig.  g  5.*] 

2.  Justices  of  the  Peace  (8  159*)— MuNici- 
TAL  GoBPOBATioNS— Police  Coust— Appeai, 

— UnDBBTAKINO— NBCEBSirr. 

Under  Code  Civ.  Proc.  S  078,  proTiding 
that  an  appeal  from  a  justice's  or  police  court 
Is  not  effectual  for  an^  purpose  unless  an  under- 
taking be  filed  for  the  payment  of  the  costs 
on  the  appeal,  the  etiperior  court  has  no  Juris- 
diction fx  an  appeal  from  a  Justice  nnlesa  such 
an  undertaking  has  been  gifen. 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {550;  Dec.  Dig.  S  159.*] 

3.  Justices  of  the  Peace  (J  150*)— Appeal— 
Failube  to  F0BNISH  Ukdebtakino—Fail- 
UBE  TO  QivE  Notice— JuBisDicnoH. 

Under  Code  CSt.  Proc  |  97Sa,  proriding 
that  the  undertalting  on  appeal  must  be  fitea 
within  five  days  after  the  filing  of  the  notice 
of  appeal  and  notice  of  the  filing  of  the  under- 
taking must  lie  giren  to  the  respondent,  the 
circuit  court  is  without  jurisdiction  of  an  ap- 
peal from  a  justice's  court,  where  no  undertak- 
ing on  appeal  was  furnished  and  no  notice  of 
the  filing  of  any  purported  undertaking  was 
given  to  respondent* 

[Ed.  Note.— For  other  caaea,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  S50;  Dec.  Dig.  i  ISO.*] 

4.  JUBTtCES  or  THE  PEACE  (|  141*)— APPEAL— 

JUBiaoiCTiON— Waives. 

Wlere,  on  appeal  to  the  superior  court 
from  a  Justice's  court,  the  respondent  filed  his 
answer,  he  did  not  thereby  wuve  the  question 
of  Jurisdiction. 

[Ed.  Mote.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  ITSTDcc.  Dig.  |  141.*] 

B.  CouBTB  (S  24*)— JuBiBDiCTiON— Waives. 

Parties  cannot  waive  jurisdiction  of  the 
subject-matter  nor  confer  it  by  consent. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {8  76-78;  Dec  Dig.  I  24.*J 

6^  Justices  op  the  Peace  (S  159*)— Appbai. 
—Failube  to  File  UnDEBTAKino— Effect 

ON  JURISDICTIOIf. 

Where,  upon  appeal  from  a  justice's  court 
to  the  superior  court,  the  court's  attention  was 
called  to  the  fact  that  no  undertaking  for  costs 
had  been  filed  or  served,  as  required,  the  appeal 
should  be  dismissed,  since  the  court  had  no 
legal  power  to  proceed  with  the  trial. 

[EM.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  150.*] 

7.  JUBTICES  OF  THE  PEACE  (8  Ie8*)-^MUHICI- 

PAL  Cobpokatiohs— Police  Goubt— Appeal 
— UNDEBTAKino— Cash  Deposit-^cbisdic- 

TIOIT. 

Under  Code  Civ.  Proc.  8  9T8,  providing 
that  an  appeal  from  a  justice's  or  police  court 
is  not  effectual  for  any  purpose,  noless  an  un- 
dertaking in  the  sum  of  SlOO  be  filed  for  the 
payment  of  the  costs  of  the  appeal,  where  the 
superior  court  was  without  jurisdiction  of  an 
appeal  from  a  justice  because  of  a  failure  to  file 
an  undertaking,  an  offer  by  appellant  to  de- 

KBit  $100  in  the  superior  court  in  lieu  of  the 
od  would  not  confer  Jurisdiction. 
[EA.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  88  550-578;  Dec.  Dig.  8 
159.*] 

8.  Cebtiobabi  (8  67*)— Scope  of  Wbit^Dis- 

CBETIOH  or  CotTBT. 

The  writ  of  review  does  not  extend  to  re- 
view matters  entirely  within  the  discretion 
of  the  superior  court. 

lEA.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  8  17»;  Dec  Dig.  8  67.*] 


0.  Justices  of  tbx  Pcaob  (I  159*)- Appeal 
— UNDEBTAEiif o  —  Cash  Deposit  — Discbe- 

TIOET. 

The  discretion  of  the  superior  court  to  ac- 
cept a  cash  deposit  la  lieu  of  an  undertaking 
for  the  payment  of  costs  of  appeal  can  only 
be  ezerclsed  when  some  undertaking,  though  de- 
fective, has  been  given,  and  it  does  not  exist 
when  no  security  whatever  on  appeal  has  been 
furnished. 

[Ed.  Note.— For  other  cases,  see  Jastloes  of 

the  Peace,  Dec.  Dig.  8  159.*] 

10.  Justices  or  the  Peace  (|  160*)— Appeal 

— Undertaking — Jurisdiction. 

Where  no  undertaking  is  filed  after  ttie 
notice  of  appeal  from  the  justice  court  is  given, 
and  no  opportunity  afforded  for  an  exception  to 
be  taken  to  the  sufficiency  of  the  pretended  se- 
curity, the  superior  court  has  no  jurisdiction  of 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  8S  550-478;  Dee:  Dig.  { 
159.*] 

Application  for  certiorari  by  tbe  Stimpson 
Computing  Scale  Company,  a  corporation, 
against  the  Superior  Court  of  Yuba  County- 
Order  to  show  cause  discharged. 

J.  C  Gliomas,  for  petltlcmer.  Brlttan  & 
Baish,  for  reapondfflit 

BURNETT,  J.  On  the  »th  day  of  Febro- 
ary,  1909,  the  petitioner,  a  foreign  corpora- 
tion, filed  a  complaint  In  the  Justice  court  of 
MarysTllle  township  against  one  J.  Blue.  At 
the  same  time  the  plaintiff  therein  filed  with 
said  court  an  undertaking  executed  on  Jan- 
nary  30,  1909,  by  the  United  States  Fidellty 
&  -Ouarantee  Company  through  H.  B.  P.  Car- 
der, Its  attwney  In  fact.  Said  undertaking 
provided  tluit:  "Whereas  an  attaclunent 
against  tbe  said  defendant,  as  security  for 
the  satisfaction  of  any  Judgment  that  may 
be  recovered  thereon,  has  been  demanded  by 
plaintiff ;  and  whereas  tbe  plaintiff  is  a  non- 
resident of  the  state  of  California,  and  under 
and  by  virtue  of  the  Code  of  Civil  Procedure 
of  said  state^  section  1086;  relative  to  fordgn 
corporati<n)8,  security  for  coats  and  enlarges, 
wlilch  may  be  awarded  against  mtSi  plain- 
tiff, as  may  be  roQulred  by  the  defendant,  or 
bond  for  crats  that  may  be  required  of  the 
plaintiff  on  appeal,  under  and  by  virtue  of 
section  974  of  tbe  Code  of  Civil  Procedure  of 
the  state  of  California,  should  tbe  plaintiff 
desire  to  take  an  appeal  to  a  superlw  court, 
or  other  court  from  any  Judgment  tlut  may 
be  rendered  by  the  said  Justice's  court  or  re- 
quired to  pay  any  costs  In  said  Justice's  or 
superior  court  of  California  in  and  for  the 
county  of  Yuba:  Now,  ther^ore,  in  consid- 
eration of  the  premises,  and  of  such  appeal, 
and  attachmmt  and  costs  which  may  be  re- 
quired, the  United  States  Fidelity  ft  Onai^ 
antee  Company  •  •  •  does  ber^y  under- 
take in  the  stun  of  two  hundred  and  fifty  dol- 
lars, and  promises  on  the  part  of  the  plain- 
tiff, that  said  plaintiff  will  pay  all  costs 
which  may  be  awarded  against  tbe  plaintiff. 
If  the  said  defendant  recover  Judgment  in 


•For  other  cases  see  sane  topic  and  section  NUHBBR  In  Dec  *  Am.  D.ga.  UuT  to  date.  4  Rsportar  ladans 


Digitized  by 


Google 


Cal.) 

said  action,  plaintiff  will  pay  all  costs  tbat 
may  be  awarded  to  Bald  defendant,  and  all 
damages  that  he  may  sustain  by  reason  of 
said  attachment;  and  all  costs  tbat  may  be 
awarded  to  the  said  defendant  on  appeal  to 
the  superior  court  of  the  state  of  OiUfomia, 
In  and  for  the  county  of  Ynba,  and  costs  tbat 
may  be  awarded  by  any  appellate  court 
against  the  said  plaintiff  in  favor  of  the  de- 
fendant on  certiorari  or  other  appellate  pro- 
ceedings in  the  courts  of  the  state  of  Califor- 
nia, not  exceeding  tbe  aforesaid  sum  of  two 
hundred  and  fifty  dollars,  to  which  It  ac- 
knowledges itself  bound." 

On  the  trial  of  the  action  on  July  2lBt  the 
justice  of  the  peace  granted  a  motion  for  a 
nonsuit  on  the  ground  that  plaintiff  had 
failed  to  prove  that  It  had  flled  its  articles 
of  Incorporation  with  the  Secretary  of  State, 
as  required  by  statute.  On  the  same  day 
plaintiff  gave  notice  of  an  appeal  to  the  su- 
perior court,  and  on  the  16th  day  ■  of  Au- 
gust tbe  papers  were  flled  In  the  superior 
court.  On  the  3d  day  of  September  an 
amended  complaint  was  filed  In  said  superior 
conri;,  and  an  answer  thereto  by  said  defend- 
ant Blue  was  filed  on  tbe  11th  day  of  Sep- 
tember. On  September  27th  a  notice  of  mo- 
tion was  given  to  dismiss  the  appeal  on  the 
ground  that  "the  said  appeal  was  not  taken 
lu  conformity  with  requirements  of  sectlona 
975,  977,  978.  and  978a  of  the  Code  of  Civil 
Procednre."  This  motion  was  granted  on 
October  4th  following.  On  application  of 
petitioner  an  alternative  writ  of  certiorari 
was  Issued  out  of  this  court  on  November  9d 
to  review  tbe  action  of  the  said  court  in  dls* 
missing  the  said  appeal. 

The  writ  of  review,  It  Is  clearly  estatn 
llahed,  cannot  be  made  to  perform  the  ofllce 
of  a  writ  of  error  for  the  correction  of  er- 
rors of  law  or  of  fact  It  only  Involves  the 
'Question  of  Jurisdiction.  Thomas  v.  Hawk- 
ins, 107  Pac.  578.  It  Is  equally  well  settled 
that  the  superior  court  has  no  Jurisdiction 
to  entertain  an  appeal  unless  an  undertaking 
to  pay  tbe  costs  on  appeal  has  been  given.  It 
Is  clearly  so  provided  In  the  statute  and  re- 
affirmed In  numerous  decisions  of  tbe  courts. 
Section  978,  Code  Civ.  Proc^  provides  that: 
"An  appeal  from  a  Justice's  or  police  court 
Is  not  effectual  for  any  purpose,  unless  an 
undertaking  be  filed  with  two  or  more  sure- 
ties in  the  sum  of  one  bnndred  dollars  for 
the  payment  of  the  costs  on  the  appeal." 
This  Is,  as  said  by  the  court  through  Justice 
Hart  In  Thomas  v.  Hawkins,  supra,  an  "es- 
sential and  Indispensable  prerequisite  to  the 
conferring  of  jurisdiction  of  appeals  from 
Justices*  or  police  courts  on  the  superior 
•court"  Another  condition  for  the  perfecting 
-of  the  appeal  la  provided  In  section  978a, 
Code  Civ.  Proc.,  as  follows:  "The  undertaking 
<in  appeal  must  be  flled  within  five  days  after 
the  filing  of  the  notice  of  appeal  and  notice 
of  tbe  filing  of  tbe  undrataUng  must  be  glT- 
«n  to  the  respondent" 

In  the  case  before  us  no  such  undertaking 
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on  appeal  was  furnished  as  provided  by  the 
statute,  and  no  notice  of  the  filing  of  any 
purported  undertaking  was  given  to  respond- 
ent as  required  by  said  section  97Sa.  The 
only  undertaking  given,  as  we  have  seen, 
was  executed  and  flled  months  before  the 
trial,  while  the  statute  requires  that  it  shall 
be  flled  within  five  days  after  the  notice  of 
appeal  Is  given.  Tbe  consideration  for  the 
undertaking  Is  that  notice  of  appeal  has  been 
given,  while  here  the  obligation  contemplates 
an  uncertain  event  In  the  future.  By  one 
bond  In  the  sum  of  $250  It  Is  sought  to  com- 
ply with  the  requirement  of  section  867  of 
the  Code  of  Civil  Procedure,  requiring  an  un- 
dertaking on  attachment  In  a  sum  of  not  less 
than  $50  nor  more  than  $300,  as  fixed  by  the 
justice,  also  section  1036,  providing  for  se- 
curity for  costs  where  the  plaintiff  Is  a  for- 
eign corporation,  In  a  sum  not  exceeding 
$300,  and  the  provisions  of  said  section  978 
In  reference  to  the  costs  on  appeal.  Even  If 
such  an  undertaking  could  be  considered  as 
a  part  of  the  proceeding  to  perfect  the  ap- 
pea},  we  would  have  no  right  to  assume,  In 
view  of  the  record,  that  $100  thereof  could 
be  applied  to  the  payment  of  said  costs.  For 
aught  that  appears  to  the  contrary,  the  jus- 
tice may  have  required  a  bond  of  $250  to 
indemnify  tbe  defendant  against  loss  on  the 
attachment  or  the  whole  amount  may  have 
been  required  under  the  provisions  of  said 
section  1036.  At  any  rate,  this  is  not  the 
bond  required  by  the  statute  for  costs  on  ap- 
peal. It  was  not  flled  at  tbe  time  exacted, 
and  it  was  not  served  on  respondent.  If 
these  provisions  of  the  law  are  to  be  disre- 
garded, It  would  be  easy  to  justify  most  any 
departure  from  the  legislative  will. 

Neither  Is  there  any  merit  in  the  conten- 
tion that  tbe  questftn  of  jurisdiction  was 
waived  by  the  respondent  when  he  filed  his 
answer  in  the  superior  court.  Parties  can- 
not waive  Jurisdiction  of  the  subject-matter 
nor  confer  It  by  consent  Whenever  the 
court's  attention  was  called  to  the  fact  that 
no  undertaking  for  costs  bad  been  flled  or 
served,  It  was  the  court's  duty  to  dismiss 
the  appeal,  as  it  had  do  legal  power  to  pro- 
ceed with  tbe  trial.  Likewise,  it  may  be  said 
that  the  question  before  us  is  not  affected 
by  the  fact  ttiat  appellant  offered  to  deposit 
$100  in  the  superior  court  In  lien  of  the  bond. 

In  the  first  place,  assnmlng  tbat  the  court 
conid  have  antborlzed  such  a  deposit,  it  was 
a  matter  entirely  within  Its  discretion,  and 
to  such  considerations  the  writ  of  review 
does  not  extend.  Again,  it  Is  clear  that  this 
discretion  may  be  exercised,  If  at  all,  only 
when  some  nndertekii^;,  though  defective, 
has  been  given.  It  does  not  exist  when  no 
security  whatever  on  apiieal  has  been  fur- 
nished. 

For  further  assurance  of  the  aonndness  of 
the  foregoing  views,  we  make  the  following 
quotations  from  the  decisions: 

In  Coker  v.  Superior  Court,  58  Cal.  178,  it 
la  said:  "To  dfectnate  on  a|>peal  froni  tlis 
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^ldg^lent  of  ft  Justice  oi  the  peace,  three 
tblDge  are  oecessary,  viz.:  The  flUog  of  a  no- 
tice of  ap[>eal  with  the  justice,  the  service  of 
a  cop7  of  the  notice  npon  the  adverse  party, 
and  the  filing  of  a  written  nndertaklDg.  And 
all  these  things  most  be  done  within  30  days 
after  the  rendition  of  the  Judgment  Sec- 
tions 974,  978,  Code  Civ.  Proc.  All  of  these 
are  Jarlsdlctional  prerequisites.  None  of 
them  can  be  dispensed  with;  nor  can  any 
one  of  them,  if  not  done,  be  supplied,  or, 
If  fatally  defective,  be  remedied  after  the 
time  limited  by  the  statute,  for,  until  all 
the  prerequisites  are  completed,  the  appeal 
is  not  effectual  for  any  purpose."  It  may  be 
remarked  that  the  Legislature  of  1909  (St 
1909,  c.  690)  added  section  978a,  providing 
the  further  prerequisite  that  the  undertak- 
ing "must  be  filed  within  five  days  after  the 
filing  of  the  notice  of  appeal  and  notice  of 
the  filing  must  be  given  to  the  respondent" 

In  McCracken  v.  Superior  Court,  86  Cal. 
76,  24  Pac.  845,  in  reference  to  the  failure  of 
the  sureties  to  Justify  within  five  days  after 
an  exception  to  their  sufficiency,  it  is  said: 
"The  superior  court  had  no  Jurisdiction  to 
extend  time  within  which  to  do  an  act  in  the 
Justice's  court  while  the  action  remained  In 
that  court,  and,  as  we  have  seen,  until  the 
sureties  justified,  the  cause  remained  In  the 
Justice's  court  The  appeal  was  not*etCectual 
for  any  purpose,  and  the  superior  court  had 
no  Jurisdiction  whatever  in  the  case.  It  may 
be  otherwise  where  a  defective  or  informal 
undertaking  has  been  given.  In  such  cases 
It  has  been  held  that  the  Biq)erlor  court  may 
allow  a  new  undertaking  to  be  filed.  Coul- 
ter V.  Stark,  7  Cal.  244 ;  Cnnnln^iam  t.  Hop- 
kins, 8  Cal.  33;  Rabe  v.  Hamilton,  15  Gal. 
31;  Coker  v.  Superior  Court  58  Cal.  177. 
But  to  allow  the  superior  court  to  assume 
jurisdiction  and  make  the  order  complained 
of  In  this  case,  as  against  the  plain  provi- 
sion of  the  Code  that  'If  the  sureties  fail  to 
Justify  within  the  term  fixed,*  It  must  be  re- 
garded 'as  if  no  such  undertaking  had  been 
given,'  would  be  to  override  the  express  and 
unequivocal  language  of  the  statute."  It  Is 
further  stated  that:  "Authority  Is  given  the 
Supreme  Court  to  accept  a  new  undertaking 
in  lieu  of  an  insufficient  one  in  certain  cases 
and  on  certain  terms,  but  we  know  of  no 
such  statutory  authority  on  the  part  of  the 
superior  court" 

In  Lane  v.  Superior  Court  6  Cal.  App.  762, 
91  Pac.  405,  it  Is  held,  as  stated  in  the  ^1- 
labus:  "Upon  an  attempted  appeal  from  the 
justice's  court  where  the  sureties  fail  to 
Justify  when  required  to  do  so,  the  appeal 
must  be  regarded  as  If  no  undertaking  had 
been  given,  and  the  cause  remains  In  the 
justice  court  until  a  new  undertaking  Is  filed 
or  ontil  the  sureties  justify.  In  such  case, 
when  the  Justification  of  the  sureties  was 
abandmed  and  an  undertaking  was  filed 
more  than  30  days  after  the  rendition  of  the 


Judgment  the  appeal  li  In^ectual,  and  the 
superior  court  has  no  jurisdiction  thereof." 

With  greater  reason  even  must  It  be  held 
that  where  no  undertaking  is  filed  after  the 
notice  of  appeal  Is  given,  and  no  opportuc'ty 
afforded  for  an  exception  to  be  taken  to  the 
sufficiency  of  the  pretended  security,  the  su- 
perior court  baa  ao  Jarlsdlctlon  of  the  ap* 
peal. 

The  cases  all  emphasize  the  necessity  for  a 
substantial  compliance  with  the  requirement 
of  the  statute  In  order  to  clothe  the  appel- 
late tribunal  with  authority  to  review  the  ac- 
tion of  the  trial  court. 

As  here  the  requirement  of  the  law  was 
disregarded  by  the  appellant  the  court  cer- 
tainly had  jurisdiction  to  dismiss  the  appeal, 
and  the  order  to  show  cause  la  therefore  difr 
charged. 

We  concur:  CHIPlfAN,  P.  J.;  HART,  J. 


HANSON  T.  UNDERBILL,  Coan^  AnditoK 

(Civ.  781.) 

^ourt  of  Appeal,  First  District  California. 
Feb.  4,  1910.) 

1.  Officebs  (I  100*)  —  Compensation  —  In- 
crease —  Constitutional  Law— "Increasb 
IN  Compensation. " 

County  Ck)verDmeDt  Act  (St  190K,  c.  431), 
i  215;  Pol.  Code,  S  4290— provided  that  the  sal- 
ary paid  to  a  county  recoraer  should  be  In  full 
compensation  for  all  services,  and  that  all  depu- 
ties should  be  paid  by  him  out  of  bis  salary ; 
and  Pol.  Code,  (  4261,  as  amended  by  SC.  1909^ 
c.  422,  provided  that  in  certain  counties  the  re- 
corder should  receive  a  fixed  salary  and  be  al- 
lowed two  deputies  at  a  certain  salary  to  be  paid 
from  a  certain  fund,  f eM.  that  whers  atecozd- 
er*8  term  of  office  began  January  1,  1907,  the 
amendment  allowing  him  to  appoint  two  depu- 
ties to  be  paid  by  the  county  was  an  "increase 
In  compensation,*'  within  the  meaning  of  the 
constitutional  provision  that  the  compensatioa 
of  county  officers  shall  not  be  increased  after 
their  election  or  during  their  term  of  office. 

[Ed.  Note.— For  other  caaes,  see  Officers,  Gent. 
Dig.  S  153;  Dec  Dig.  S  100.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  4,  pp.  3516,  8517.] 

2.  OrFIOEBS  (8  100*)  —  COMPENSATIOW  —  IJT- 

CB£ABB— Constitutional  Law. 

Where  the  statute  provides  a  fixed  salary 
for  the  officer  and  for  a  certain  number  of  depn- 
ties.  all  payable  out  of  the  county  treasury,  an 
increase  in  the  salary  of  such  deputies,  or  a 
provision  for  extra  deputies.  Is  not  within  the 
constitutional  prohibition  against  increasing  the 
salary  of  county  officers  after  their  election  or 
during  their  tenn  of  office,  since  In  such  case 
the  state  has  undertaken  to  pay  the  officer,  and 
in  addition  to  pay  the  expeuMS  of  ninnhig  the 
office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  f  153 ;  Dec.  Dig.  8  100  *] 

3.  OiricBBfl  (I  100*)  —  CoMPENSAiioir  —  Isr- 
CREA8E— Constitutional  Law. 

Under  the  coDStttntlooal  prohlUtion  against 
increasing  the  salary  of  county  officsts  after  ele» 
tion  or  during  their  term  cf  office,  wliere  the 
statute  allows  a  lump  sum  to  cover  their  com- 
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pensation  and  expeniM,  rach  lam  cannot  be 
increased  during  their  term. 

[Ed.  Note.— For  other  cases,  see  Offlcets,  Cent. 
Dig.  i  1S3;  I>ec.  Dig.  |  100.*] 

Application  for  a  writ  of  mandate 
Pauline  B.  Hanson  against  W.  H.  UDderhlll, 
aa  Auditor  of  San  Mateo  Coontr.  Writ  die- 
charged. 

A.  Klncald,  for  petitioner.  J.  J.  Bidlo^ 
for  respondent 

COOPER,  P.  X  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  defendant, 
as  andltor  of  San  Mateo  county,  to  draw  a 
-warrant  upon  the  county  treasurer  for  the 
payment  of  $66.66,  claimed  to  be  due  petl* 
tloner  as  salnry  as  deputy  recorder  of  said 
county  for  the  month  of  Septembo',  1909. 
A  demurrer  has  been  Interposed  to  tiie  pe* 
tltlon ;  and  at  the  a^nment  It  was  conceded 
that  the  facts  stated  In  the  petition  are  true, 
and  that  the  question  for  determination  Is 
a  question  of  law  as  to  whether  or  not  the 
petltkm  states  facts  sufficient  to  mtltle  pe* 
tltloner  to  any  rtilet. 

It  appears  that,  at  the  November  dectlon 
in  190G,  one  J.  F.  Johnston  was  elected  re- 
corder of  the  county  of  San  Mateo,  and  duly 
qnallfled  aa  such.  His  term  of  office  oom- 
msiced  on  the  first  Monday  after  the  1st 
day  of  January.  1907.  At  the  ttane  be  was 
elected,  and  when  his  term  began,  the  law 
fixed  his  wlary  at  $3,000  per  annum,  and  In 
effect  provided  that  such  salary  should  be 
In  full  compensation  for  all  aerviceB  of  every 
kind  and  description  rendered  him,  and 
that  all  deputies  employed  should  be  paid  by 
him  out  of  his  salary.  County  Government 
Act  1005  (St  lOOS,  C  431)  |  210;  PoL  Code. 
1 420a  At  the  sessloa  of  the  Legislature  held 
In  1909,  aecUon  4ii61  of  the  PoUtlcal  Code 
was  amended  as  to  counties  of  tiie  tUrty-eec- 
oud  chuB  (San  Mateo),  by  whldi  It  was  pro- 
vided as  follows :  "In  counties  of  the  thirty- 
second  dass  the  county  officers  shall  receive 
as  compensation  for  the  services  required  of 
them  by  law  or  virtue  of  their  office  the 
following  salaries,  to  wit:  *  •  *  (3)  The 
recorder,  $3,500  per  annum,  and  said  record- 
er may  apiwlnt  two  deputy  recorders,  which 
ottiea  are  berets  created,  who  shall  receive 
a  salary  of  $800  per  annum.  The  de3)utle8 
her^  provided  for  shall  be  paid  at  the  same 
time  and  In  the  same  manner  and  oat  of  the 
same  fund  as  the  recorder  Is  paid."  St  1909. 
c.  422.  After  the  said  section  was  so  amend- 
ed, and  after  It  had  gone  Into  effect  In  May. 
1900.  the  petitioner  vraa  duly  appointed  by 
Johnston  d^uly  recorder  of  said  county  of 
San  Mateo,  and  took  the  proper  oath  and 
qualified  as  sndk  d^ty  recorder. 

The  Oonstltotion  of  the  state,  at  the  time 
fbe  said  Johnston  was  so  elected  recorder, 
provided,  and  ever  since  has  provided,  as  fol- 
lows; *frhe  compensation  of  ai^  county, 
city,  town  or  municipal  officer  shall  not  be  In- 


creased  after  bis  election  or  during  his  term 
of  office."  Hie  question  then  arises  as  to 
whethCT  or  not  ttie'  amendment  of  1009  to 
section  4261  of  the  PoUtlcal  Code  increased 
the  oompensatltm  of  the  county  recorder  of 
San  Mateo  county.  When  he  was  elected  bis 
compensation  was  $8,600,  out  of  which  he 
was  required  to  pay  all  his  deputies  and  as- 
sistants, as  we  have  before  stated,  and  ot 
course  the  net  sum  he  reo^ved  as  compensa- 
tion was  the  remainder  of  the  $8,500  after 
so  paying  his  deputies  or  other  saslstants. 
The  law  thai  made  no  inovlston  for  paylng- 
any  deputy  or  assistant;  and  hence.  If  the- 
sald  recorder  had  been  compelled  to  employ 
two  deputies  at  a  salary  of  $800  per  year 
each,  his  net  compensation  would  have  been 
$1,900.  Now  If  the  Legislature  bad  added 
$1,600  to  tbe  $8,000,  thus  maUng  his  salary 
$5,100,  aftw  his  Section  and  durliv  his  tena^ 
of  office,  there  would  be  no  question  but  that 
such  additional  compensation  would  be  with- 
in the  plain  prohlbltlfm  of  the  Constitution. 
The  Legislature  could  not  hy  a  i^ln  direct 
act,  in  tenns  Increase  his  salary,  and  tills  Is- 
80  evident  that  even  a  layman  would  so  de- 
clare. If  sudt  salary  could  not  be  Increased 
directiy,  it  could  not  be  increased  indirectly ; 
and,  no  matter  what  it  Is  called.  It  la  In  ef- 
fect an  increase  In  compensation.  It  Is  as 
mudi  an  Increase  of  oranpensatlon  to  allow 
to  the  recorder  $1,600  with  which  to  pay  his 
deputies  as  It  would  be  if  he  had  been  al- 
lowed $1,600  with  whlclh  to  pay  his  house 
rent  or  with  which  to  purchase  groceries. 
The  case  is  tiie  same  In  principle  as  Dough- 
erty V.  Austin,  94  GaL  601.  28  Paa  884,  S» 
Pac.  1092, 16  U  R.  A.  161.  where  It  was  held 
that  an  wder  of  the  board  of  supervisors  of 
Marin  county,  allowing  the  county  iderk  a 
deputy  at  a  salary  of  $50  a  month,  where  no 
d^uty  had  been  allowed  before,  was  in  ef- 
fect an  Increaae  in  compensation  and  void. 
It  was  there  said  by  the  Chief  Justice:  "Hie 
sum  allowed  to  any  given  officer  being  a 
lump  snm,  out  of  which  he  must  pay  for  the 
services  of  all  deputies  and  assistente  neces- 
sary for  the  prompt  and  fttithfnl  discharge 
of  all  the  duties  of  the  office,  It  Is  evident 
that  his  own  compensation,  coneista  of  the 
residne  remaining  after  the  payment  of  such 
deputies  and  assistants;  and  It  Is  equally 
evident  that  Just  so  far  as  llie  ooun^  as- 
Biimea  the  payment  of  such  d^utles  and  as- 
slstanta,  audi  residue  Is  oilarged  and  the 
comprasatlon  Increaaed." 

The  above  case  has  not  been  overruled, 
but  on  the  contrary,  has  been  followed  In  all 
subsequent  decisions  to  which  our  attention 
has. been  called.  Agard  v.  Shaffer.  141  Cal. 
725,  75  Pae  348;  Hnmlston  v.  Shaffer,  146 
Cel.  105,  78  Pac  651.  There  are  cases  hold- 
ing that  where  the  statute  provides  a  fixed 
salary  for  the  officer,  and  a  fixed  aalary  for 
a  certain  number  of  d^utlea,  all  payable 
out  of  the  county  treasury,  an  increase  In  the 
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salary  of  such  deputies,  or  a  proTlslon  toe 
extra  deputies,  is  not  within  the  proliibitlon 
of  the  Constitution  for  the  reason  that  In 
such  case  the  state  has  undertaken  to  pay  the 
salary  of  the  officer,  and  in  addition  to  pay 
the  erp&iBea  of  running  the  office,  such  as 
cleric  hire,  deputies,  and  so  forth.  Newman 
V.  Lester,  105  Pac.  785  (Oct  25, 1909) ;  Tulare 
County  T.  May,  118  Cal.  303,  50  Pac.  427; 
Harrold  t.  Bamum,  8  Cal.  App.  21,  96  Pac. 
104.  In  the  latter  case  the  rule  laid  down 
in  Da^tt  T.  Ford  County.  99  111.  334,  Is 
adopted,  where  it  was  held  that  If  the  stat- 
ute allowed  a  fixed  compensation  as  salary 
to  the  officer,  and  a  further  sum  to  cover  the 
clerk  hire  and  expenses  of  the  office,  if  it 
was  found  that  the  sum  so  allowed  was  In- 
sufficient, such  allowance  might  be  Increased ; 
or.  In  other  words,  that  the  allowance  for  ex- 
pense of  cl«rk  hire  or  deputies  might  be  In- 
creased. Bat  we  have  not  been  referred  to 
any  case  that  holds  that,  where  a  lump  sum 
Is  allowed  to  corer  compensation  and  ex- 
penses, such  sum  can  be  Increased. 

It  follows  that  the  demurrer  must  be  sus- 
tained, and  the  writ  dlscdiarged. 

We  concnr:   KERRIGAN,  J. ;  HALL,  X 


EARLB  V.  BRTANT  ct  al.    (Civ.  735.) 
(Court  of  Appeal,  Second  District,  California. 
Feb.  4,  1910.) 

1.  Trusts  ({  105*)— Convbtancb  bt  Tbustbi 
— EnrBCT—CoNsraocnvE  Thust. 

Under  Rev.  St.  U.  S.  S  2269.  provldlnjr  that 
where  a  party  entitled  to  claim  the  benefits  of 
the  pre-emptiOD  laws  dies  before  consummating 
bia  claim,  ols  executor  or  administrator,  or  one 
of  the  heirs,  may  file  the  tteccBsar;  papers  to 
complete  tbe  same,  the  entry  to  be  In  favor  of 
the  heirs,  and  that  a  patent  issued  thereon,  will 
inure  to  tbe  benefit  of  such  heirs,  where  tbe  wife 
oC  a  deceased  person  holding  land  in  trust  under 
the  statnte  conveyed  It,  tbe  deed  vested  the  legal 
title  to  the  wife's  share  in  the  grantee  subject  to 
a  constructive  trust  in  favor  of  the  other  beiis, 
[Ed.  Note.— For  otiter  cases,  see  Tnists,  Dee. 
Dig.  i  105.*1 

2.  Limitation  of  Actions  (S  102*)~TBtrsTEE— 
CoNSTBUcnvE  Toust— When  Statute  Com- 
mences TO  Run. 

The  statute  of  limitations  commences  to  run 
in  favor  of  the  trustee  of  an  involuntary  or  con- 
Btractive  trust  as  soon  as  tbe  trust  ruatlMi  is 
created. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Gent  Dig.  H  600-S02;  Dec.  Dig.  fi 
102.*] 

3.  Limitation  of  Actions  (8  103*)— CoH- 

8TBUCTIVE  TbUST— DlSAFFIBMAnce. 

No  disaffinnanoe  of  an  involuntary  or  con- 
structive trust  is  necessary  to  set  the  statute  of 
limitations  in  motion. 

lEfi.  Note.— For  other  casen.  see  limitation  of 
Actions,  Cent.  Dig.  {fi  60&-610;  Dec.  Dig.  f 
106.*] 

4.  Limitation  of  Actions  ({  105*)— Penden- 

CT  OF  AdMINISTBATION— TOLUNQ  OF  STAT- 
UTE. 

Under  Code  Civ.  Proc.  8  1453,  providing 
that  UDless  it  appears  to  the  court  that  tbe 


rrats,  iHues,  and  profits  of  real  estate  for  a 
longer  period  are  necessary  to  be  received  by  the 
executor  or  admintetnitor,  in  order  to  pay  debts, 
or  that  It  will  probat4y  be  necessary  to  sell  the 
real  estate,  tbe  court,  at  the  end  of  the  time 
limited  for  tbe  presentation  <ri[  claima  against 
the  estate,  must  diiect  the  admlnlBtrator  to 
turn  over  toe  real  estate  to  tbe  heirs,  the  pendoi- 
cy  of  the  administration  for  more  than  20  years 
could  not  toll  tbe  statute  of  limitations,  Aace 
the  heirs  were  entitled  to  tbe  possession  after 
the  time  for  presentation  of  elunu  had  passed, 
unless  a  sale  of  th^  property  to  pay  debts  or  tx- 
penses  of  administration  was  necessary. 

[Gd.  Note. — For  other  cases,  see  limitation  of 
Actions,  Dec  Dig.  t  105;*  Executors  and  Ad- 
ministrators, Cent.  Dig.  S  1762.] 

6u  LxMiTA-noN  OF  Actions  (I  106*) — ^Penden- 
cy or  Administhation— Tolling  of  Stat- 
ute. 

Under  Code  Civ.  Proc  |  145^  providing 
that  heirs  may  sue  to  gulet  their  title  to  real 
estate  against  any  one  except  the  executor  or 
administrator,  etc.,  and  section  1581  providing 
that  the  possession  of  the  executor  or  adminis- 
trator Is  the  possession  of  tbe  heirs  for  the  pur- 
pose of  brining  suits  to  quiet  title,  etc.,  the 
pendency  of  the  administration  for  more  than 
20  years  could  not  toll  the  statute  of  limitations; 
since  the  heirs  could  at  any  time  have  brought 
an  action  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  I  105  ;♦  Executors  and  Ad- 
ministrators, Gent  IMg.  |  1762.] 

6.  QuraTiKO  Title  rt  10*)— Tttlb  to  Suppoit 
Action — Advebbe  Possession. 

In  an  action  to  quiet  title,  title  by  adverse 
possession  is  sufficient  to  sustain  a  judgment  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  38;  Dee.  Dtg.  |  10.*] 

7.  Tbial  (I  38S*)— Aobesd  Statbicent— Find- 
ings OF  Fact— Necessitt. 

Where  a  case  is  submitted  on  an  agreed 
statement  coveiing  all  the  facts  of  the  case,  no 
findings  of  fact  are  necessary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  »11 ;  Dec  IMg.  |  388.*] 

8.  Appeai.  and  Ebbob  (I  1177*)— Rxvbbsa]>- 
Necessitt  of  New  Tbial. 

Where  the  questions  of  law  presented  by 
appellant's  brief  were  conclusions  drawn  from 
an  agreed  statement  of  facta,  the  error  could  not 
be  corrected  by  a  new  trial. 

[Ed.  Note.— For  other  cases,  sse  Amieal  and 
Error,  Dec  Dig.  i  1177.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Ckranty;  George  H.  Button,  Judge. 

Action  by  Charles  F.  Earle,  as  executor  of 
William  T.  Earle,  deceased,  against  John  S. 
Bryant,  individually  and  as  administrator  of 
William  Bryant  and  Elizabeth  Bryant,  de- 
ceased, and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Nathan  P.  Bundy  and  Chas.  W.  Hatton, 
for  appellants.  Chas  8.  McKelvey,  for  re- 
spondent 

TAGGART,  J.  This  is  an  action  to  quiet 
title.  The  case  was  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facta. 
Judgment  was  rendered  in  favor  of  plaintiff 
based  upon  full  and  complete  findings  made 
the  court.  App^lonts  moved  tor  a  new 
trial  upon  a  bill  of  ezcepttons,  In  which  tbe 
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only  exceptions,  or  alleged  errors,  presented 
consist  of  some  10  epeciflcations  of  the  In- 
sufficiency of  the  evidence  to  Instify  or  sus- 
tain tbe  findings.  The  appeal  la  from  an  oi^ 
der  denying  that  motion. 

Plaintiff  claims  title  to  the  real  estate  in 
dispute  as  executor  of  William  Y.  Earle,  de- 
ceased, to  whom  It  was  conveyed  for  a  Tal- 
uable  consideration  by  Elizabeth  E.  Bryant, 
by  deed  dated  November  24, 1886.  He  enter- 
ed immediately  Into  pcnsesslon  thereof,  Im- 
proved the  property  by  building  a  house  and 
malclng  other  Improrementa,  paid  all  taxes 
levied  and  asaeased  against  the  property,  and 
hla  OGcm^tlon  «nd  xtosaeaaloa  thereof  were 
open,  contlnoons,  and  exdoslTe,  until  be 
died  on  October  22,  lOOB.  Since  that  time 
possession  bas  been  held  and  an  taxes  there- 
on paid  by  plaintiff  In  the  same  manner. 
Defendants'  predecessor  In  title  was  Wil- 
liam Bryant  -who,  in  bis  lifetime,  was  the 
bnsband  of  said  EUIzabetli  B.  Bryant  Bry- 
ant settled  upon  said  premises  with  his  fam- 
ily In  tbe  year  1873,  and  continued  to  reside 
thereon  until  bis  death  on  December  22, 1B82. 
In  1877  be  made  ap^lcatlon  to  the  United 
States  Land  Office  •to  eater  a  pre-emption 
claim  npon  a  government  fraction  which  In- 
cluded the  land  In  controversy.  His  appli- 
cation was  rejected,  bat  after  BQCcesslve  ap- 
peals to  the  CJommlsslonor  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior, 
his  aivUcatlon  was  directed  to  be  received 
by  an  order  dated  on  February  27,  18SJ. 
Elizabeth  B.  Bryant;  who  had  been  appoint- 
ed administratrix  of  the  estate  of  William 
foyant,  deceased.  In  January,  1881,  there- 
after, on  tbe  23d  day  of  Uarch,  1885,  entered 
the  property  as  a  pre-emption  claim,  and  on 
January  12,  1889,  the  patent  thereto  Issued 
In  her  name.  The  land  was  returned  by  said 
Elizabeth  E.  Bryant  as  a  part  of  tbe  estate 
of  William  Bryant  in  ttie  Inventory  and  ap- 
praisement of  said  estate  filed  by  ber  «s  ad- 
ministratrix; tbe  said  property  being  declare 
ed  to  be  community  In  character.  On  Octo- 
ber 11, 18S4,  a  final  account  and  petition  for 
distribution  was  filed  In  said  estate,  wherein 
distribution  of  said  property  to  the  heirs  at 
law  of  William  Bryant  was  prayed  fbr.  No 
decree  of  distribution  was  made,  and  nothing 
further  done  in  said  administration.  The 
petition  signed  In  the  name  of  Elizabeth  B. 
Bryant,  by  her  attorney,  enumerates  all  the 
defendants,  except  Timothy  Judson  and  J.  R 
Hartell,  as  heirs  at  law  of  William  Bryant, 
deceased,  and  declares  them  all  to  be  adults, 
except  Amanda  M.  Bryant,  whose  age  Is  giv- 
en at  16  years.  Knowledge  on  the  part  of 
William  Y.  Earle  of  the  Interest  of  the  es- 
tate In  the  property  mentioned,  at  the  time 
he  purchased,  Is  admitted ;  and  It  is  also  stip- 
ulated that  all  of  the  defendants  have  lived 
in  the  county  of  Los  Angeles  near  where  said 
property  is  situated  with  knowledge  of  said 
conveyance,  since  It  was  made,  and  have 
never  made  any  claim  to  the  premises  until 


this  action  was  commenced.  May  13,  1907. 

Accepting  the  view  that  the  title  to  the 
land  .which  Elizabeth  E.  Bryant  obtained 
from  the  government  created  a  trust  for  the 
benefit  of  the  estate  of  William  Bryant,  de- 
ceased, under  the  provisions  of  section  2269 
of  tbe  Revised  Statutes  of  the  United  States 
as  that  section  then  stood,  she  did  not  hold 
the  titie  as  administratrix,  but  under  a  trust 
created  by  the  statute.  This  being  the  case, 
tbe  eflTect  of  ber  deed  to  William  Y.  Earle 
was  to  vest  tbe  legal  title  to  the  property  In 
him.  Her  Interest  therein  passed  by  tbe 
deed,  and  tbe  tnut  wlilch  arose  In  favor  of 
the  other  heirs  of  William  Bryant  was  one 
created  by  operation  of  law  and  therefore  a 
constructive  one.  Tbe  cases  cited  by  appel- 
lants to  support  their  contention  that  the 
stetute  of  limitation  wHI  not  begin  to  nm 
In  favor  of  a  trastee  against  parties  claiming 
to  be  the  beneficiaries  of  a  tmst,  untU  there 
is  a  repudiation  of  tbe  trust,  relate  to  vol- 
nntery,  continuing,  or  express  trusts,  and  not 
to  those  which  are  Involuntery  <nr  construc- 
tive. 

In  the  case  of  the  trustee  of  an  Involun- 
tary or  constructive  trust,  the  statute  of  llm- 
Itationa  commences  to  run  as  soon  as  that 
trust  relation  is  created  by  devolution  of  the 
title  of  the  trust  property  on  him.  No  dis- 
affirmance of  the  trust  on  his  part  Is  neces- 
sary to  set  the  statute  In  motion.  Norton  v. 
Bassett,  154  Cal.  411,  418,  97  Paa  894.  The 
pendency  of  the  administration  for  more 
than  20  years  could  not  be  said  to  toll  tbe 
statute,  as  defendants  were  entitled  to  the 
possession  of  tbe  real  estate  after  the  time 
for  presentation  of  claims  had  passed,  un- 
less a  sale  of  the  property  to  pay  debta  or 
expenses  of  administration  was  necessary 
(Code  Civ.  Proc.  |  1453);  and  appellants 
might  have  brought  an  action  to  quiet  title 
at  any  time  had  they  desired  to  do  so.  Code 
Civ.  Proc.  Si  1452,  1581.  Title  by  adverse 
possession  under  color  of  title  was  clearly 
established  by  plaintiff.  That  Is  sufficient 
title  to  sustain  the  judgment  of  the  court  in 
plaintiff's  favor. 

Where  a  case  Is  submitted  upon  an  agreed 
statement  covering  all  the  facts  of  the  case, 
no  findings  of  fact  are  necessary.  Gregory 
V.  Gregory,  102  Cal.  60,  36  Pac.  364.  The 
questions  of  law  presented  by  appellauta' 
brief  relate  to  the  conclusions  of  law  of  the 
court  drawn  from  the  statement  of  facts, 
rather  than  to  any  Inferences  of  fact  con- 
tained In  the  findings.  A  new  trial  conld 
not  effectively  correct  the  errors  complained 
of.  -See  Swift  v.  Occidental  Mining  Co.,  141 
Cal.  166,  74  Pac.  TOO.  The  qnesttons,  how- 
ever, have  been  considered  upon  their  mer- 
its, Indqtendent  of  the  method  of  presenting 
thenu 

Order  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 
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WINSLOW  T.  GLENDALB  LIGHT  ft 
POWER  CO.   (CiT.  743.)  , 

(Conrt  of  Appeal,  Second  INBtiict,  CallfwDla. 
Jan.  28,  1910.) 

1.  Municipal  Cobporationb  (f  Si3*)— Spx- 
ciAL  Iktebbooatokies— Reqttebt. 

Code  av.  Proc.  i  as  amended  In  1906 
(St  1905,  c.  6Z).  reQQlrefl  the  court,  apou  writ- 
ten request  to  direct  a  special  verdict  apon  any 
iBBue  or  findings  upon  particular  questions  of 
fact,  and  proTides  that  a  special  finding  will  con- 
trol if  inconsistent  with  the  general  verdict.  In 
an  action  axalnst  a  contractor  for  injaiies  bj 
tiippinff  over  a  wire  atretched  across  the  side- 
waiE,  defendant  requested  a  special  internwa^ 
tor;  whether  the  wire  was  in  sach  a  posttfon 
that  plaintiff  could  have  observed  it  b;  ordinary 
care,  which  the  court  modified  by  adding,  "had 
she  been  looking  for  the  wire,"  and  gave.  The 
evidence  was  confiicting  as  to  whether  it  was 
negligence  for  plaintiff  not  to  look  for  the  wir6 
across  the  street.  Held,  that  the  court  was 
bound  to  submit  special  questions  requested  if 
the  answers  were  relevant  to  some  material  is- 
sue, and,  if  favorable  to  the  requesting  party, 
would  be  inconsistent  with  a  general  verdict  for 
the  other  party,  and  an  affirmative  answer  to 
the  question  requested  by  defendant  would  have 
been  inconsistent  with  a  genera]  verdict  for  the 

{ilaintiff,  while  such  an  answer  givefn  to  the  mod- 
fied  question  was  not,  so  that  it  was  error  not  to 
•DlHnft  the  question  as  requested. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  828.*] 

2.  MtraiciPAZ.  CoBPORATiONS  (f  821*)  —  Ob- 
sTBucnoNS  in  Stbeets— Gabb  Requibed  of 

PeDEBTBIAN — CONTKIBUTOBT  NB0I.10ENCE. 

It  could  not  be  said  as  a  matter  of  law  that 
ordinary  care  in  passing  along  a  street  required 
a  pedestrian  to  look  for  a  wire  stretched  across 
it  BO  as  to  make  her  guilty  of  contributor;  neg- 
ligence in  failing  to  do  ao. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cent.  Dig.  |  1756;  Dec.  Dig.  S 
821.*] 

3.  mnvicifal  gobporanonb  (i  821*)— injuht 
to  pede8tbxan— stbbbrr  ob6tbvction— jubt 
Question — Contbibutobt  Negligence. 

Where,  in  an  action  against  a  contractor 
for  injuries  by  tripping  over  a  wire  stretched 
across  a  sidewalk,  the  evidence  was  confiicting 
on  the  question  of  contributory  negligence,  it 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatloDs,  Gent  Dig.  SS  1754-175G;  Dec. 
Dig.  I  821.*] 

4.  Evidence  (S  591*)  —  Conclusiveness  on 
Pabtt  Inthoducino  it. 

Plaintiff  was  not  bound  by  the  testimony  of 
one  of  her  witnesses  which  favored  defendant's 
theory  and  conflicted  with  the  testimony  of 
plaintiff  and  her  other  witnesses ;  her  other  tes- 
timony not  being  introduced  to  Impeach  the  wit- 
ness whose  testimony  conflicted  with  her  other 
testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2440-2443;  Due  Dig.  {  691.*] 

6.  Evidence  (|  471^— Opiniok  Bvidenob— 
Conclusions. 

A  question  as  to  whom  witness  was  work- 
ing for  on  iL  certain  day  was  not  objectionable  as 

calling  for  a  conclusion. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {$  214&-2185;  Dec.  Dig.  S  471.*] 

8.  Trial  ($  29*)— Misconduct  of  Judge. 

In  an  action  for  Injuriea  received  by  trto- 
^ng  over  a  wire  across  a  sidewalk,  in  whidi  de- 
fendant attempted  to  show  that  the  wire  was 


placed  across  the  walk  by  an  independent  con- 
tractor employed  by  it,  remarks  of  the  trial 
court  upon  overruling  an  objection  to  a  questioib 
as  to  whom  witness  was  working  for  on  a  cer- 
tain date,  that  "if  a  man  does  not  know  whom 
he  Is  working  for  he  ou^t  to  go  off  to  the- 
woods ;  it  is  a  very  simple  question,**  were  not 
improper  so  as  to  prejudice  defendant 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.  H  80-84 ;  Dee.  Dig7| 

7.  Witnesses  (S  240*)— Bzauhtation- Iud* 
INO  Questions. 

The  asking  of  leading  and  sasgestlve  ques- 
tions is  largely  witliln  tne  trial  court's  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  "Witsaaaea, 
Cent  Dig.  i  796 ;  Dec.  Dig.  |  240.*] 

8.  Appeal  and  Erbob  ({  1002*)— Fir  ding»-* 
Conclusiveness— CoNFLicnHo  Evidence. 

The  jury's  findings  under  proper  instru<^ 
tiona  upon  conflicting  evidence  cannot  be  dis- 
turbed OD  appeaL 

[Ed.  Note.— For  other  eases,  see  APPeal 
Error.  Cent  Dig.  |  8985;  Dee.  Dig.  f 1002.«] 

9.  Appeal  and  Ebbob  (|  1001*)— Vebdict^ 
Conclusiveness. 

A  verdict  will  not  be  disturbed  on  appeal 
where  there  is  some  evidence  to  sustain  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8928;  Dec  Dig.  $  10Ol.*J 

10.  Tbial  (8  296*)- Instructions— CoNSTBuc- 
noN  AS  A  Whole. 

An  instruction  which  does  not  direct  a  ver^ 
diet  is  not  objectionable  for  omitting  the  law 
relative  to  some  essential  element  In  the  case,  if 
such  omission  Is  supplied  by  other  instructloiM. 

[Ed.  Nots^For  other  cases,  see  TrlaL  Cent. 
Dig.  I  706;  Dec  Dig.  |  29©!^ 

Appeal  from  Superior  Court,  Lob  Angel e» 
County;  W.  P.  James,  Judge. 

Action  by  Mary  M.  Wlnslow  against  tbo 
Glendale  Light  &  Power  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

Tanner.  Taft  &  Odell.  for  appellant.  Mor- 
ton, Pmitt  ft  Goodrich  and  O.  El  Smith,  for 
respondent 

TAOGART,  J.  Acti<m  for  cUmagBS  for  per- 
Bonal  Injury.  Flalntllf,  who  waa  76  years  of 
age  at  the  time  of  the  Injiuy  complained  of^ 
was  walking  along  the  sidewalk  of  a  street 
In  the  dty  of  Oleudale^  and  her  feet  becom- 
ing entangjed  wltli  a  wire  stretched  across 
the  sidewalk,  she  tri[«)ed  and  fell  upon  the 
pavement,  dislocating  her  knee,  spraining  her 
wris^  and  bruising  her  face,  shonldw.  leg, 
and  ankle,  rendering  her  generally  lame  and 
crippled.  The  jury  rendered  a  verdict  In  her 
favor  against  the  defodant  tta  the  sum  of 
^2,000,  upon  which  verdict  Judgment  waa 
entered. 

Defendant  appeals  frtHn  the  Jiidgm«it  and 
from  an  order  denying  Its  motion  tor  a  new 
trial;  and  as  reasons  for  a  reversal  of  the 
Judgment  contends:  (1)  That  the  evidence 
shows  that  the  wire  which  threw  tbe  plain- 
tiff to  the  ground  was  placed  across  the  side- 
walk tbe  emfdoyte  of  one  John  C  Seaman, 
who  was  «igaged  In  construction  wwk  for 
defendant  as  an  Indqtendent  contractor,  and 
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not  as  an  employg  of  the  defendant  corpora- 
tion ;  (2)  that  plaintiff  was  guilty  of  contrib- 
utory negligence;  (3)  that  the  amount  of 
damages  awarded  by  the  verdict  is  excesalve ; 
(4)  that  the  court  erred  in  its  rulings  upon 
some  72  objections  made  by  defendant  to  the 
admission  of  testimony  on  behalf  of  plain- 
tiff ;  (6)  that  the  court  erred  In  giving  certain 
Instructions  requested  by  plaintiff  and  in  de- 
nying some  and  modifying  other  Instructions 
requested  by  defendant;  and  (6)  that  the 
<»urt  erred  in  refusing  to  give  a  special  Inter- 
rogatory relating  to  the  Issue  of  contributory 
negligence  requested  by  defendant,  and  in 
giving  it  In  a  modified  form. 

The  Interrogatory  requested  by  defendant 
was  as  follows:  "Was  the  wire,  over  which 
It  is  alleged  the  plaintiff  tripped  and  fell,  In 
«ach  position  that  plaintiff  could  have  ot>- 
«erved  It  had  she  been  exercising  ordinary 
care?"  This,  It  Is  said,  the  court  modified 
by  adding,  "Had  she  been  looking  for  said 
wire?"  The  answer  given  by  the  jury  was, 
"Yes."  If  the  question  had  been  asked  as 
presented  by  defendant  and  this  answer  re- 
turned, it  would  have  been  Inconslstrat  with 
the  general  verdict,  and  would  have  con- 
trolled the  latter  upon  the  Issue  to  which  it 
related — that  la,  the  contributory  negligence 
of  the  plaintiff.  Section  6^,  Code  Civ.  Proa 
At  the  time  of  the  trial  of  the  cause,  section 
625  of  the  Code  of  Civil  Procedure  was  in 
force  as  amended  In  1905  (St  1905,  c.  62), 
and  under  the  law  as  then  construed  It  was 
the  duty  of  the  conrt  to  submit  to  the  jury 
particular  questions  of  fact  requested  by  the 
parties,  and  to  direct  written  findings  there- 
on. Plyler  v.  Pac.  Cem.  Co.,  152  Cal.  125,  p. 
131,  92  Pac.  66.  The  Plyler  Case  sustained 
a  party's  right  to  have  such  questions  sub- 
mitted to  tbe  jury,  even  where  they  did  not 
call  for  a  finding  upon  a  material  Issue,  pro- 
vided the  answers  to  the  questions  were  rele- 
vant to  some  material  issue,  and,  if  favorable 
to  the  party  preferring  the  request,  would  be 
Inconsistent  with  a  general  verdict  for  bis 
adversary.  Measured  by  this  rule,  a  finding 
In  defendant's  favor  In  answer  to  tbe  special 
question  requested  by  It  upon  the  Issue  of 
contributory  negligence  as  above  stated  would 
have  been  Inconsistent  with  the  general  ver- 
dict rendered,  while,  on  the  other  hand,  the 
flodlng  actually  made  by  tbe  jury.  In  answer 
to  the  modified  interrogatory  of  tbe  court, 
did  not  in  any  way  affect  the  general  verdict 
and  is  not  Inconsistent  with  it.  The  Jury 
merely  finds  that  if  the  plaintiff  had  been 
looking  for  a  wire  at  the  place  of  tbe  In- 
Jury  she  might  have  seen  it.  There  Is  noth- 
ing In  the  record  that  enables  us  to  say  as 
a  matter  of  law  that  In  the'  exercise  of  ordi- 
nary care  In  passing  along  tbe  public  street 
It  was  necessary  that  she  should  be  looking 
for  a  vrire.  Indeed,  the  court  very  properly, 
at  her  own  request,  Instructed  the  Jury  that 
such  was  not  the  law. 

The  evidence  was  contradictory  upon  this 
subject,  and  tbe  defradant  was  entitled  to  s 


determination  of  the  question,  to  whose  tes- 
timony the  jury  gave  credence  and  considera- 
tion. The  position  of  appellant,  that  because 
one  of  the  witnesses  put  uptm  the  stand  for 
the  plaintiff  testified  in  support  of  defend- 
ant's theory,  while  others  testified  so  as  to 
sustain  the  opposite  conclusion,  the  plaintiff 
was  bound  the  testimony  of  the  unfavor- 
able witness,  Is  entirely  untenable.  The  tes- 
timony of  plaintiff,  her  daughter  and  the 
other  witnesses,  which  was  in  conflict  with 
that  of  the  witness  Harvey,  and  tended  to 
establish  her  claim  that  she  acted  with  ordi- 
nary care,  was  not  introduced  for  tbe  pur- 
pose of  impeaching  Harvey,  but  to  prove  a 
material  element  in  her  case,  and  could  not 
be  excluded  from  consideration  by  the  Jury 
merely  because  It  was  inconsistent  with  the 
testimony  of  Harvey.  We  know  of  no  such 
application  of  the  rule  Invoked  by  appellant. 

The  objections  to  certain  questions  of 
plaintiff,  based  upon  tbe  ground  that  the  tes- 
timony sought  to  be  elicited  was  but  a  con- 
clusion of  the  witness,  were  properly  over- 
ruled, and  the  motions  to  strike  out  on  tbe 
same  ground  propwly  denied.  The  question, 
"For  whom  were  you  working  on  the  27tb 
day  of  February,  in  1907'i!"  was  asked,  and 
this  objection  was  Interposed,  and  tbe  trial 
judge  remarked.  In  overruling  the  abjection. 
"A  man  ought  to  know  who  be  is  working 
for."  This  Is  .assigned  as  error.  We  do  not 
so  regard  it.  The  witness  Harvey  was  asked 
who  employed  him  and  be  answered,  "J.  H. 
Seaman,"  and  als>  gave  the  same  answer  to 
tbe  question,  "Whom  were  you  working  for 
at  that  time?"  In  each  answer  he  attempted 
to  modify  this  by  some  statement  as  to  tbe 
capacity  in  which  Seaman  had  acted  in  en- 
gaging bim  to  work,  and  was  Interrupted 
and  prevented  by  tbe  opposing  counsel  from 
finishing  bis  answer.  Thereupon  the  exam- 
ining attorney  propounded  the  question:  "1 
do  not  ask  you  who  engaged  you  to  work, 
but  for  what  company  or  corporation  or  in- 
dividual were  you  working  m  that  day?" 
Counsel  for  tbe  defendant  prevented  the  wit- 
ness from  answering  the  question  and  de- 
manded the  right  to  cross-examine  him  as 
to  "whether  he  knew  or  not"  before  permit- 
ting an  answer.  It  Is  contended  that  It  was 
prejudicial  error  for  the  court  to  say  in  this 
connection:  "If  a  man  does  not  know  who 
be  is  working  for,  he  ought  to  go  off  to  tbe 
woods;  it  is  a  very  simple  question."  We 
see  nothing  wrong  In  tbe  assumption  by  tbf 
court  of  this  view  as  the  basis  of  its  ruling, 
and  find  no  Impropriety  In  tbe  language  of 
the  ruling  to  the  prejudice  of  appellant  Nei- 
ther was  It  wrong  for  tbe  court  to  ask  ttK> 
question,  "Whom  were  you  working  forv ' 
This  question  the  witness  answered,  **1 
should  say  the  Glendale  Light  &  Power  Com- 
pany." Later,  In  response  to  the  Inquiry, 
"Were  you  employed  by  the  defendant  here, 
tbe  GlendRle  Light  &  Power  Company?"  a8k> 
ed  first  by  counsel  and  then  by  the  court,  the 
same  witness  replied,  "Well,  yes,  sir"  (tbe 
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answer  being  glvea  titter  an  admonitory  "It 
you  know"  by  defendanfa  counsel).  Objec- 
tions snbseqnently  made  to  questions  on  tbe 
ground  that  they  were  Improper  because  as- 
suming that  the  witness  was  in  the. employ 
of  defoidant  were  properly  overmled.  Some 
of  tbe  questlona  objected  to  as  leading  and 
snggesUre  were  perhaps  open  to  some  crltl- 
dsm  on  that  ground,  but  tbe  asking  of  ques- 
tions in  this  form  rests  largely  In  the  dls- 
creU<ai  of  the  trial  court,  and  we  find  no  prej- 
udicial abuse  of  that  discretion  In  any  of  the 
rulings  complained  of. 

There  was  conflict  in  the  evidence  as  to 
whether  or  not  the  witness  Seaman  was  an 
Independent  contractor,  and,  as  above  stated, 
there  was  at  least  some  evidence  to  show  that 
the  men  who  were  moving  the  wire  w«e 
working  for  defendant  The  Jury,  under 
proper  instructions,  found  that  Sean^an  was 
not  an  inil^iendent  contractor  in  doing  this 
Job,  and  we  ctftmot  disturb  that  conclusion. 
The  other  contentions  based  upon  the  Insuffi- 
ciency of  the  evidence  may  be  met  in  the 
same  way— that  to,  there  was  some  evidence 
to  sustain  tbe  verdict.  That  this  Is  true  of 
tbe  Issue  of  contrlbutwy  negligence  appears 
from  the  evidence  above  referred  to  In  con- 
nection with  the  refusal  of  the  court  to  sub- 
mit the  special  question  requested  by  defend- 
ant 

The  Instructions  given  at  the  request  of 
plaintiff,  taken  together,  correctly  declare 
the  law  applicable  to  tbe  facts  of  tbe  case. 
It  la  no  objection  to  a  sivgle  instruction — 
which  does  not  direct  a  reiidlct— that  It  omits 
the  law  relative  to  some  essential  element 
In  the  case,  provided  the  law  be  supplied  else- 
where in  anotber  Instruction  given  to  the 
Jury.  The  Instructions  requested  by  defend- 
ant, and  either  denied  or  modified  by  the 
court  wherein  the  Jury  were  Instructed  In 
effect  that  the  evidence  shovrad  that  the  wit- 
ness .Seaman  was  an  ind^)end«it  contractor, 
or  in  which  It  was  assumed  that  the  fticts 
as  to  Seaman's  employment  enumerated  by 
d^endant  established,  as  a  matter  of  law, 
that  he  was  an  Independent  contractor,  were 
properly  refused  and  modified,  respectively. 

Tbe  other  alleged  errors  assigned  will 
probably  not  arise  upon  a  new  trial,  and  It  Is 
not  necessary  to  pass  upon  them.  For  the 
Allure  to  submit  the  special  question  re- 
quested, tbe  motion  for  a  new  trial  should 
have  beoi  granted. 

The  Judgmmt  and  order  reversed. 

We  concur:   ALLEN.  P.  J. ;  SHAW,  J. 


STATE  v.  PEACOCK. 

(Supreme  Court  of  Washington.  March  26, 
1010.) 

1.  HOMICIDB  (S  218*)— EVIOEnCE— Dtino  Dkc- 

LABATIONS. 

Not  only  must  great  care  be  exercised  when 
coosideriDg  the  frame  of  mind  of  decefised  at  the 


time  of  making  statements,  but  It  must  also 
appear  with  a  great  degree  of  certainty  that 
the  statements  atttibatea  to  deceased  are  iu 
fact  the  statements  of  deceased. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  458;  Dec  Dig.  {  2ia*] 

2.  HouiciDE  (i  210*)— EviDEncE— Dtino  Dec- 

X.ABATI0N8  —  RATIFICXnoN    Or  PbEVIOUS 

DECLAXATI0N8. 

Where  it  Is  sought  to  show  that  former 
statements  of  deceased  were  reaffirmed  under  a 
sense  of  Impending  death,  such  statements  must 
be  reaffirmed  with  such  a  degree  of  certainty 
Xbat  there  can  be  no  doubt  as  to  what  previ- 
ous statements  are  meant  by  deceased  to  be  re- 
affirmed. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  S  442;  Dec  Dig.  S  210.*J 

3.  Homicide  (§  210*)— Evidehce— Dtuiq  Dec- 
larations —  Katification  of  Pbktioos 
Statements. 

A  short  time  before  deceased  died,  the  proa* 
ecnting  attorney  asked  "Are  the  statement  yoa 
made  to  Mr.  [naming  a  notary]  a  week  ago  to- 
day trae?"  to  whicb  deceased  answered:  "Tes; 
they  are  tme."  H^,  that  tbe  previous  state- 
ments were  not  sufficiently  identified  by  the 
question  and  answer  to  render  them  admiiudtda 
as  dying  declarations. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Cent  Dig.  I  442;  Dec  Dig.  |  2ia*] 

Department  2.  Appeal  from  Superior  Court 
Wahkiakum  County ;  A.  E.  Rice,  Judge. 

Fred  Peacock  was  convicted  OF  manslaugh- 
ter, and  appeals.  Iterersed. 

J.  Bruce  Polwarth,  John  Manning,  McAl- 
lister &  Upton,  and  B.  E.  Leonard,  for  ap- 
pellant Frank  Oleson  and  William  Stuart 
for  the  Stat& 


PARKER,  J.  The  defendant  a  practicing 
physldan,  is  accused  of  tbe  crime  of  man- 
slaughter. The  facts  charged  against  him 
are,  in  substance,  that  on  the  2Tth  day  of 
Kovembet,  1908,  he  unlawfully  employed  an 
instrument  on  the  person  of  Madtiine  Long- 
tain,  she  being  then  pregnant  with  intent  to 
thereby  produce  a  miscarriage,  the  same  not 
being  necessary  to  preserve  her  life,  and  did 
tben-and  there  produce  a  miscarriage  upon 
the  person  of  Madeline  Longtaln,  and  by  said 
opcraticm  and  miscarriage  he  Infilcted  upon 
her  person  mortal  injuries  from  which  she 
died  on  tbe  10th  day  of  December,  1908. 
Upon  a  plea  of  not  guilty  a  trial  was  had. 
resulting  tn  a  verdict  of  guilty  against  the 
defendant.  His  motion  for  a  new  trial  being 
overruled,  Judgment  and  sentence  was  en- 
tered accordingly,  and  an  appeal  taken  there- 
from to  this  court. 

The  principal  question  necessary  for  us  to 
notice  upon  this  appeal  is  the  alleged  error 
of  the  trial  court  In  admitting  In  evidence 
the  dying  declarations  of  Madeline  Longtaln. 
The  facts  ui>on  which  this  question  must  be 
di-termlned  are  as  follows:  On  December  3, 
1908,  the  deceased  made  certain  statements 
relating  to  the  treatment  of  and  operations 
performed  upon  her  by  the  defendant  at  and 
prior  to  the  time  charged.   Th^  statemnits 
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were  made  In  aniwer  to  qnestloiu  asked  her 
by  E.  8.  Snelling,  and  were  at  ttie  time  writ- 
ten down  In  ahortband  hy  a  stenographer, 
reduced  to  tgrpewrltlDg  cordrlng  some  six 
pages  of  ordinary  typewritten  matter,  signed 
by  deceased,  and  sworn  to  before  a  notary 
pubUa  While  these  statements  were  made 
at  a  time  when  the  deceased  was  seriously 
111,  the  evidence  In  the  record  falla  far  short 
of  showing  that  they  were  made  under  a  sense 
(tf  impenfflng  death.  Learned  conns^  for 
tbe  state  do  not  serlonsly  contend  that  they 
were  so  made,  or  that  th^  would  be  admis- 
sible as  dying  declaratlonB  standing  alone; 
bnt  it  is  contended  that  Oiej  were  later  re- 
affirmed nnder  Bncb  drcnmstances  as  to  give 
them  all  the  force  of  dying  declarations  and 
render  them  admissible  In  evidence  as  sndi. 
l%e  alleged  reaflBrmance  of  these  statements 
occnrred  as  follows :  On  the  night  ot  Decem- 
ber 0th  the  deceased  said  to  her  naree,  In 
r^ly  to  a  question,  **I  don't  feel  very  good. 
I  think  I  am  going  to  dl&"  The  next  day, 
Decttnber  10th.  at  aboat  11  o'clock  a.  m.,  Mr. 
Oleson,  the  prosecuting  attorney,  w»it  to  the 
room  of  the  deceased  with  a  steuograptaer, 
evidently  for  the  purpose  of  procuring  a  dy- 
ing declaration.  At  that  time  the  deceased 
was  "dozing,**  as  a  witness  expressed  it.  and 
it  was  concluded  they  would  return  to  pro- 
cure her  8tat«n«it  at  1 :30  In  the  afternoon. 
At  that  time  Mr.  Oleson  and  tbe  stenogra- 
phOT  returned,  when  he  asked  and  was  an- 
sw^ed  by  the  deceased  as  follows ;  "Q.  How 
do  yon  feel,  Madeline?  A.  Pretty  bad.  I 
think  I  am  going  to  die.  Q.  Do  you  tiiinfc 
you  are  going  to  die.  Sfodellne;  don't  you 
tiiink  you  are  going  to  get  well?  A.  No ;  I 
don't  think  I  am  going  to  get  wtil.  Q.  Mad- 
eline, are  the  statements  yon  made  to  Mr. 
Snelling  a  week  ago  t/y&ay  true?  A.  Yes; 
th^  are  trua" 

There  was  no  reference  to  any  prior  state- 
ments made  by  the  deceased  other  than  that 
Indicated  in  this  last  question  and  answer. 
The  written  statements  she  had  signed  and 
•worn  to  on  December  3d  were  not  produced 
or  shown  to  her,  nor  were  they  referred  to 
as  statements  which  had  been  signed  and 
sworn  to  by  her,  nor  was  the  subject-matter 
\>f  tbe  statements  mentioned  In  the  question 
or  answer.  She  died  on  December  10th.  a 
few  boars  after  making  this  last  statement 
ft  may  be  conceded  that  the  atatement  made 
on  December  lOtb  was  made  under  a  sense 
of  Impending  death ;  and,  so  far  as  any  want 
Of  ahowlng  In  that  regard  is  concerned.  It 
would  be  admissible  as  a  dying  declaration, 
but  It  will  be  noticed  that  this  last  statement 
is  meaninglesa  except  as  a  reaffinnance  of 
prlo^  etatements.  Upon  the  theory  that  the 
statements  of  December  3d  were  sufficiently 
Identified  and  reafflmied  by  that  of  December 
lOtb  to  make  them  a  pert  of  her  declaration 
of  December  lOtb,  the  learned  trial  court  ad- 
mitted a  part  of  them  In  evidence  as  her  dy- 
ing declaration.  We  are  then  confronted 
with  the  single  question :   Was  there  such  a 


certain  refMence  to  and  reafllrmance  of  the 
former  written  and  signed  statements  the 
latter  as  to  make  the  former  in  tact  her  dy- 
ing declarations,  as  if  they  had  actually  be«i 
made  or  r^^eated  on  December  10th?  Dying 
deciarations  are  to  be  received  in  evidence 
with  great  caution. 

As  was  said  by  this  court  In  State  Ed- 
don,  8  Wash.  292, 297,  86  Fa&  139, 141 :  "The 
trouble  with  this  v^aracter  of  evidence  is 
that  it  Is  in  its  nature  hearsay  evidence,  and 
is  In  practical  conflict  with  tbe  constitution- 
al right  of  tbe  defendant  to  meet  tbe  witness- 
es that  testis  against  him,  f&ce  to  fAce,  and 
is  in  conflict  with  bis  right  to  cross^camlne 
such  witnesses;  and  It  is  only  tolerated  on 
tbe  ground  of  necessity,  growing  out  of  the 
ftact  ttiat  murderers,  by  putting  the  witness- 
es, who  are  generally  sole  witnesses  of  the 
crime,  beyond  tbe  power  of  testifying  by  kill- 
ing tiiem  will  escape  the  consequences  of 
their  crime.  It  can  only  be  Justified  on  tiie 
presumption  that  tbe  solemn  realization  of 
impending, and  Inevitable  dealb  will  take  the 
place, of  the  solemnity  of  an  oath;  and  the 
greatest  care  and  caution  ought  therefore  to 
be  exercised  In  the  admission  of  this  char- 
actor  of  testimony."  These  Tlews  have  been 
asserted  in  varying  language  by  many  courts 
and  text- writers.  State  v.  Johnson,  118  Mo. 
491.  B02,  24  S.  W.  229,  40  Am.  St.  Rep.  405; 
State  V.  Medllcott.  9  Kan.  257 ;  Bell  v.  State, 
72  M188.  507,  613,  17  South.  282;  Wharton 
on  Homicide  (3d  Ed.)  p.  976.  Not  only  must 
great  care  be  exercised  i^bea  considering  tbe 
frame  of  mind  of  deceased  at  the  time  of 
making  the  statements,  but  It  must  also  ap- 
pear with  a  great  degree  of  certainty  that 
the  statements  attributed  to  tbe  deceased  are 
In  fact  the  statements  of  tbe  deceased.  And 
when  it  Is  sought  to  show  that  former  state- 
ments of  the  deceased  were  reaffirmed  under 
a  sense  of  Impending  death,  then  audti  state- 
ments must  be  referred  to  and  reaffirmed 
with  such  a  degree  of  certainty  that  there 
can  be  no  doubt  as  to  what  previous  state- 
ments are  meant  by  the  deceased  to  be  re- 
affirmed. Where  tbe  statements  sought  to 
be  Introduced  In  evidence  are  all  made  at  one 
time,  without  any  reference  to  other  previous 
statements  made  by  deceased,  there  will  usu- 
ally be  but  little  difficulty  In  determining  what 
such  statements  really  are;  but,  when  the 
words  uttered  at  the  time  of  the  dying  dec- 
laration are  meaningless  except  ns  tbey  re- 
fer to  some  former  statement,  there  may  be, 
as  In  this  case,  room  for  doubts  to  arise  up- 
on tbe  question  of  the  identity  of  the  state- 
ments previously  made  and  then  referred  to. 
Learned  counsel  for  the  state  have  cited  cas- 
es from  other  states  In  support  of  the  gen- 
eral rule  that  previous  statements  may  be- 
come admissible  as  dying  declarations  by  r& 
affirmance  by  tbe  deceased  while  under  a 
sense  of  Impending  death.  They  cite  the  fol- 
lowing :  Johnson  v.  State.  102  Ala.  1,  Id 
South.  99;  People  v.  Crews,  102  Cal.  174, 
30  Faa  367;  Snell  v.  State.  29  Tex.  App. 
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236,  15  S.  W.  722,  25  Am.  St.  Rep.  723 ;  WU- 
son  V.  Commonwealtb,  60  S.  W.  400,  22  Ky. 
Law  Rep.  1251 ;  -Mockabee  t.  Commonwealth, 
78  Ky.  380;  Bryant  t.  State.  35  Tex..Cr.  R. 
394,  33  S.  W.  978,  36  S.  W.  79 ;  State  v.  Mc- 
Evoy,  9  S.  O.  208.  We  do  not  think  any  of 
these  oases  are  controlling  under  the  facts 
presented  here.  We  think  In  all  of  them,  so 
far  as  can  be  gathered  from  their  language, 
the  prior  statement  of  the  deceased,  reaffirm- 
ed under  conditions  making  it  a  dying  dec- 
laration, was  identified  by  the  deceased  with 
much  greater  certainty  than  was  the  state- 
ment of  December  3d  identified  by  the  de- 
ceased in  this  case.  In  the  case  of  Harper 
T.  State,  79  Miss.  575,  31  South.  195,  56  L.  R. 
A.  372,  we  find  a  situation  somewhat  anal- 
ogous to  that  here  inTolved.  A  statement 
appears  to  have  been  prepared  in  writing 
with  Intent  that  it  be  signed  by  the  deceased 
when  be  came  to  think  be  would  die.  In 
passing  upon  the  admissibility  of  this  paper 
as  a  dying  declaration  the  court  said :  "More- 
OTer,  we  think  a  declaration  prepared  by  a 
person  In  full  possession  of  his  mental  fac- 
ulties, and  In  confident  hope  of  recovery,  to 
be  signed  in  the  possible  event  of  a  subse- 
quent conviction  of  a  fatal  termination.  Is 
too  much  tainted  to  he  admissible  in  evi- 
dence. Such  a  paper  at  the  time  of  its  pcvp- 
aratlon  goes  for  nothing,  of  course;  and, 
when  the  time  comes  for  execution  of  It,  the 
tendency  of  human  nature  in  extremis  to  be 
consistent  and  follow  a  formula,  without  ef- 
:fort,  vitiates  It  Such  an  instrument  cannot 
be  said  to  be  the  free  and>  voluntary  act  of 
tbe  person,  originated  and  executed  under  a 
:Bo1emn  sense  of  impending  death."  People 
T.  Fuhrlg.  127  Cal.  412,  59  Pac.  603 ;  Cooper 
-r.  State,  89  Miss.  351,'  42  South.  666. 

We  think  no  court  has  gone  to  the  extent 
■of  admitting  in  evidence  statements,  as  dy- 
ing declarations,  made  prior  to  tbe  deceased's 
■conviction  of  impending  death,  and  clalm- 
■ed  to  have  been  reaffirmed  by  the  deceased 
under  a  sense  of  impending  death,  except 
where  the  former  statement  has  been  refer- 
red to  and  Idoitifled  with  greater  certainty 
than  was  shown  In  this  case.  We  are  of  the 
opinion  that  the  learned  trial  court  was  in 
■error  In  admitting  in  evidence  the  statement 
-of  Madeline  Longtaln  made  on  December  3d 
as  a  part  of  her  dying  declaration,  claimed 
to  have  been  made  on  December  10th. 

Little  need  be  said  concerning  the  remain- 
ing assignments  of  error,  since  for  the  most 
part  tb^  relate  to  matters  which  will  not 
likely  occur  upon  a  new  trial.  Certain  hypo- 
thetical questions  propounded  and  permitted 
to  be  answered  by  physicians  as  expert  wit- 
nesses In  behalf  of  the  state  were  objected 
to  by  counsel  for  appellant,  upon  tbe  ground 
that  the  evidence  did  not  tend  to  show  all  of 
the  facta  assumed  by  the  questions.  We 
think  that,  while  tbe  evidence  was  somewhat 
meager  relative  to  some  of  the  awnmed  facts. 


we  cannot  say  that  tbe  court  abused  its  dis- 
cretion in  permitting  the  questions  to  be  an- 
swered. Error  is  claimed  upon  the  court's 
neglect  to  Inatmct  the  jury  upon  certain  mat- 
ters; but  no  request  for  such  instructions 
were  mad^  and  the  errors  claimed  do  not  re- 
late to  sadt  matters  as  tbe  court  is  bound 
to  instruct  upon  without  request 

It  iM  also  contended  that  defendant's  mo- 
tion for  a  directed  verdict  should  have  been 
granted.  This  motion  was  based  up<m  the 
theory  that  the  evidence  vras  audi  that  the 
court  should  have  taken  tbe  onse  from  the 
Jury  and  directed  a  verdict  of  not  guilty.  In 
this  we  think  there  Was  no  error.  In  view 
of  the  fact  that  a  new  trial  must  be  grant- 
ed we  deem  It  unwise  to  discuss  the  evi- 
dence. We  conclude. that  a  new  trial  must 
be  granted. 

The  Judgment  is  therefore  reversed,  with 
directions  to  grant  a  new  trial. 

RUDKIN,  a  J.,  and  MOUNT.  CROW,  and 
DtTXBAR,  JJ^  concur. 


SHEABD  T.  UNITED  STATES  FIDELITY 
&  GUARANTY  00. 

(Supreme  Conrt  of  Washington.  Uaidi  28, 
1910.) 

1.  LniiTATioH  OF  Actions  (I  14*)— Contract 

AS  TO  Period. 

The  parties  to  an  Indemnity  bond  ma^  fix 
a  period  of  limitations  for  suing  thereon  differ- 
ent from  that  provided  by  statnte,  which  if  rea- 
sonable, afid  there  is  no  reasonable  excuse  for 
delaf  in  the  commencement  of  the  action,  it 
binding  upon  the  parties. 

fEd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  59-61;  Dec.  Dig.  {  14.*  J 

2.  iNnEMNtrr  (8  15*)— Coktbact  as  to  Period 
Of  Liu  rrATioNs— Reasonableness. 

To  detennine  whether  the  limitation  of  time 
to  sue  In  an  Indemnity  bond  given  by  a  con- 
tractor is  reasonable,  the  bond,  the  contract,  and 
the  ^cts  of  the  particular  case  must  be  con- 
sidered, and  where  a  guaranty  company  gave 
-a  bond  to  indemnify  the  plaintilf  from  any  pecu- 
niary loss  from  toe  contractor's  breach  of  a 
contract  to  furnish  material  and  labor  and  erect 
a  house  for  him,  and  providing  that  no  suit 
conld  be  instituted  tbereon  later  than  February 
^  1900,  tbe  limitation  was  nnreasonatile  where 
the  contract  was  not  conlpleted  until  June,  190G, 
the  liens  wen  not  filed  against  tbe  property 
until  after  Febmara  22,  1906,  and  the  juda- 
ments  In  actions  thereon  not  rendered  until 
June,  1008,  since  the  obligation  of  the  guar- 
anty company  was  to  indemnify  against  pe- 
cuniary loss,  which  occurred  only  when  the  Hens 
were  estaldisbed  against  the  property,  which 
was  long  after  the  time  to  sue  fixed  in  the  Imnd. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  S  40;  Dec.  Dig.  f  15.*] 

3.  Indemnity  (5  15*)— Accbuai  or  AcnoH— 
Delay  in  Suing. 

Where,  by  a  bond,  a  guaranty  company 
agreed  to  indemnify  plaintiff  for  any  pecunianr 
loss  from  the  breach  of  a  contract  to  furnish 
material  and  labor,  and  erect  a  honse  for  plain- 
tilf, a  canse  ct  action  on  tbe  bond  did  not  ac- 
crue uvtil  the  damages  by  the  breach,  of  tbe 
contract  were  judicially  detennincd  and  actnal- 
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]j  paid,  and  en  action  on  the  bond  commenced 
two  moDtha  after  this  occurred  was  not  onrea- 
•onably  delayed. 

[Ed.  Note.— For  other  caws,  see  Indemnity, 
Cent.  Dig.  I  40;  Dec.  Dig.  i  19.*] 

4.  INDEUMITT  (I  9*)  — C0NTBA0T0B•B•B0!^O  — 
DAUAa■S— ATTOBNETB'  Fees. 

In  aa  action  on  a  bond  whereby  ft  guar- 
anty comiHiDy  agreed  to  indemnify  plaintiff  for 
any  pecuniary  loss  from  the  breach  of  a  contract 
to  furnish  material  and  labor  and  erect  a  house 
for  plaintiff,  where  plaintiff's  pecuniary  loss  waa 
hv  having  to  pay  liens  for  material  furnished, 
plaintiff  can  recover  only  the  attorney's  fees  in 
a  lien  suit  actually  paid  before  suit  was  begnn 
on  the  bond. 

[Ed.  Note,— For  other  cases,  see  Indemnity, 
Cent.  Dig.  f  17 ;  Dec.  Dig.  8  9.*] 

5.  Damages  ({  79*)— Liquidated  Dauaqes. 

Where  the  sam  stipulated  as  damages  for 
failure  to  complete  a  contract  on  a  certain  date 
is  reasonable,  and  the  detenninatioa  of  the  ac- 
tual damages  difficult  or  impossible,  the  sum 
agreed  upon  wDl  be  treated  as  liquidated  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  164;  Dec.  Dig.  f  79.*] 

6.  IwnFMNTTY  (8  9*)  —  CoHTBAcroE'a  Bond  — 
Action— Dam  a  OES. 

Where  a  guaranty  company,  agreeing  to  in- 
demnify plaintiff  from  loss  trom  the  failare  of  a 
contractor  to  perform  hin  contract  to  erect  a 
house  for  plaintiff,  had  tbe  option  to  complete 
the  contract  on  the  default  of  the  contractor, 
but  failed  to  do  so  on  notice  of  the  default,  it 
cannot  complaia  of  the  damages  for  delay  in 
completing  the  contract. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  8  10;  Dec.  Dig.  8  O  *] 

7.  Mechanics'  LtENS  (§  315*)— CoNTeaCTOE's 
Bond — Actions— Dam  ages. 

In  an  action  on  a  contractor's  bond  for 
damages  for  breach  of  the  contract  to  erect  a 
house,  claims  for  woilc  and  material  not  in  the 
contract  cannot  be  recovered. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  8  16;  Dec  Dig.  8  315.*] 

8.  Mechanics'  Ijens  (§  317*)— Coktbactob'b 
Bond— Actions— Evidence. 

In  an  action  on  a  contractor's  bond  for 
breach  of  a  contract  to  erect  a  houRe  for  plain- 
tiff, whereby  plaintiff  was  compelled  to  pay 
certain  lien  claims  against  the '  property,  nnd- 
ingB  in  the  lien  case,  to  which  plaintiff  was  a 
party,  that  certain  claims  for  labor  and  material 
were  for  work  not  embraced  in  the  contract, 
will,  in  the  absence  of  the  record  in  tbe  lien 
suit,  be  presumed  to  have  been  within  the  Issues 
in  that  suit. 

[Ed.  Note. — For  other  cases.  Bee  Mechanics* 
Uens,  Cent.  Dig.  8  659;  Dec.  Dig.  8  317.*] 

9.  Mechanics'  Liens  (§  315*)— Cowtbactob's 
Bond— Actions— Evidence. 

In  an  action  on  a  contractor's  bond  for 
breach  of  hia  contract  to  erect  a  house  for  plain- 
tiff, where  plaintiff  claimed  damages  for  ex- 
penses incurred  in  a  lien  suit  against  him  for 
labor  and  material  furnished,  he  cannot  recover 
any  Item  as  costs  incurred  in  that  suit  that 
was  not  taxed  or  legally  taxable  as  costs. 

[Ed.  Note.— For  other  cas»,  see  Mechanics* 
liens.  Cent  Dig.  8  058;  Dee.  Dig.  |  315.*] 

10.  Hechahicb'  Liknb  (I  S15*)— Contbactob's 
Bon  D—AcTiovs— Evidence  . 

In  an  action  on  a  contractor'a  bond  for 
breach  of  his  contract  to  erect  a  house  for  plain- 
tiff, where  plaintiff  claimed  damages  for  ex- 

Hnsea  incurred  in  a  lien  suit  against  him  for 
Mr  and  material  furnished,  he  cannot  recover 
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costs  for  resisting  a  claim  for  work  and  ma- 
terial not  covered  Dy  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Mechanics 
lieos.  Cent  Dig.  f  658;  Dec.  Dig.  8  315.*] 

Department  1.  Appeal  from  Superloi 
Court,  Pierce  County;  Jotan  A.  Sbacfcleford 
Jadge. 

Action  by  Wllltom  F.  Sheard  against  tbf 
United  States  Fidelity  &  Guaranty  Compa- 
ny. From  an  order  granting  defendantti  mfr 
tlon  for  a  new  trial,  plaintiff  appeals.  Re- 
Twsed. 

F.  S.  Blattner  and  L.  B.  Da  Ponte,  for  ap- 
pellant Frederick  H.  Murray,  for  respond- 
ent 

GOSE,  J.  On  the  22d  day  of  July,  1905, 
the  appellant,  tbe  plaintiff  below,  entered  In- 
to a  contract  witb  Depew  &  Overfleld,  where- 
by the  latter  agreed  to  erect  for  tbe  former 
a  residence  and  certain  outbuUdlngB,  ftir- 
nlsh  all  labor  and  material,  and  complete 
the  contract  within  120  days,  according  to 
plans  and  speclflcatlons  referred  to  and  made 
a  part  of  the  contract  The  consideration 
agreed  upon  was  914,980,  payable  in  install- 
ments as  the  work  progressed.  Contempo- 
raneously with  tbe  execution  of  the  build* 
iDg  contract,  the  contractors  and  tbe  re- 
spondent, as  their  surety,  executed  and  de- 
IlT«*ed  a  bond  In  tbe  sum  of  $15,000,  condi- 
tioned "that  If  the  said  principal  shall  well 
and  truly  Indemnify  and  save  harmless  tbe 
said  obligee  from  any  pecuniary  loss  result- 
ing from  the  breach  of  any  of  the  terms,  cov- 
enants, and  conditions  of  said  contract  on 
the  part  of  the  said  principal  to  be  pOTform- 
ed,  then  this  obligation  shall  be  void;  oth- 
erwise to  remain  in  full  force  and  effect  In 
law."  The  bond  also  contained  the  provision 
"that  In  no  event  shall  the  surety  be  liable 
for  a  greater  sum  than  the  penalty  of  this 
bond,  or  subject  to  any  suit,  action,  ctr  other 
proceeding  thereto  that  is  instituted  later 
than  tbe  22d  day  of  Febrnary,  1900."  Tbe 
contractors  became  Insolvent  In  January, 
1906,  and  a  receiver  was  appointed  for  them 
who  completed  the  buildings  June  1st  fol- 
lowing. Numerous  liens  were  filed  against 
the  prfiperty  of  the  appellant,  the  first  being 
filed  March  28  and  the  last  August  2.  1906. 
Actions  were  commenced  in  July,  1006,  for 
the  foreclosure  of  these  liens,  terminating  in 
a  Judgment  in  this  court  on  June  13,  10U8 
(Jensen  v.  Sheard,  49  Wash.  593,  06  Pac.  2), 
the  remittitur  being  filed  In  the  lower  court 
July  14,  1908.  This  suit  was  commenced 
August  Gth  following.  In  tbe  lien  foreclo- 
sures certain  liens  were  established  against 
tbe  appellant's  property  by  the  decree  of 
the  trial  court,  and  tbe  an[>eal  was  dismissed 
in  this  court.  This  case  was  tried  to  a  Jury, 
which  returned  a  verdict  for  the  aj^llant 
for  $3,234.35.  Tbe  Items  making  up  the 
verdict  were  as  follows:  J.  L.  Todd,  $578.65; 
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St  Paul  &  Tacoma  Lnmber  Co^  $291.07; 
SaTage-Scofleld  Company,  $191.73 ;  Washing- 
ton Hardware  Company,  $212.42;  Interest. 
$48.67 ;  demurrage  for  190  days  at  $10  per 
day,  $1,900;  attmn^'s  fees  In  lien  eaBe,  $1,- 
000;  court  expenses  In  Hen  cases,  $1,494.93; 
total,  $5,714.30;  from  vhlch  they  deducted 
the  amount  ncpald  on  the  contract  and  In 
the  hands  of  the  aj^llant,  $2,480,  leaving  a 
balance  as  stated  In  the  goieral  verdict 
lliereupon,  on  motion  of  the  re^pondoit  & 
new  trial  was  granted.  This  appeal  is  jwos- 
ecuted  from  the  order  granting  a  new  trial. 

The  first  and  principal  contention  of  tlie 
respondtNit  is  that  the  action  is  barred  by  the 
limitation  period  fixed  In  the  bond.  We  have 
quoted  the  provision  of  the  bond,  to  the  ef- 
fect that  the  respondents  shall  not  be  sub- 
ject to  any  suit  that  Is  instituted  later  than 
the  22d  day  of  February,  1906,  and  have 
stated  that  this  action  was  commenced  In 
August  1908.  The  contract  provided  that 
the  buildings  should  be  completed  and  de- 
livered within  120  days  ffom  July  22,  1905, 
and,  as  we  have  seen,  the  contractors  became 
insolvent  in  January,  1906,  and  the  contract 
was  completed  by  tbelr  receiver  June  1st 
following.  The  liens  were  filed  aftv  the 
time  fixed  In  the  bond  for  commencing  suit. 

The  authorities  generally  agree  that  it  Is 
competent  for  the  parties  to  an  Indemnity 
bond  to  fix  a  period  of  limitation  different 
from  that  provided  by  statute,  and  we  think 
the  better  rule  is  tbat  the  limitation.  If  rea- 
sonable— and  there  Is  no  reasonable  excuse 
for  delay  In  the  commencement  of  the  ac- 
tion— Is  binding  upon  the  parties.  One  of 
the  terms  of  the  bond  is  that  the  obligors 
"shall  well  and  truly  indeipnUy  and  save 
harmless  the  said  obligee  from  any  pecuniary 
loss  resulting  from  the  breach  of  any  of  the 
terms,  covenants,  and  conditions"  of  the 
Iwnd.  There  are  three  elem^its  to  this  stip- 
ulation, (1)  there  must  be  a  breach  of  the 
contract  before  there  Is  a  liability;  (2)  that 
the  Indemnitors  will  protect  the  Indemnitee 
against  all  breaches,  and  @)  the  protection 
guaranteed  Is  against  any  i)ecunlary  loss  re- 
sulting from  a  breach  of  the  contract  Stat- 
ed In  another  form,  there  must  have  been 
a  breach  of  the  contract  and  a  pecuniary 
loss  suffered  thereftom  before  the  right  of 
action  accrued.  To  determine  whether  the 
limitation  upon  the  commencement  of  the 
action  is  reasonable,  the  bond,  the  contract 
and  the  facts  of  the  particular  case  must  be 
considered  together.  The  first  breach  of  the 
contract  occurred  when  the  contractors  foil- 
ed to  complete  the  building  within  the  time 
agreed  upon.  This  was  a  technical  one^  and 
there  was  no  remedy  upon  the  bond  as  no 
pecuniary  loss  had  then  occurred.  The  con- 
tractors not  only  undertook  to  complete  the 
building  within  120  days,  but  also  to  furnish 
the  necessary  material  and  labor  with  which 
to  complete  It  We  have  seen  that  the  Hens 
were  not  filed  until  after  the  bar  became 
complete  under  the  bond,  if  that  condition  be 


literally  enforced.  The  actual,  snbstantlal 
breach  did  not'occur  until  the  Hens  became 
an  established  charge  against  the  appellant's 
property.  As  was  said  in  Ovlngton  v.  ^tna 
Indemnity  Co.,  36  Wash.  473,  78  Pac:  loei, 
the  contract  contemplates  that  the  contractors 
shall  furnish  the  labor  and  material,  and  the 
bond  is  not  breached  every  time  the  contract- 
or buys  an  article  or  employs  a  person  to  per- 
form labor  upon  the  building  without  pay- 
ing for  the  particular  article  or  service  in 
advance;  that  the  actual  breach  occurs  when 
Hens  are  filed  and  established  by  the  Jndg- 
mrat  of  a  cout  of  competent  jurisdiction, 
on  account  of  the  failure  of  the  contractor 
to  perform  bis  engagonent  The  same  view 
Is  announced  In  Beebe  v.  Bedward.  85  Wash. 
615^  77  Fac.  1052.  The  view  that  the  limita- 
tion is  not  controlling  tmless  It  is  reason- 
able, or  where  then  is  a  reasonable  excuse 
for  delaying  the  suit  beyond  the  time  agreed 
upon,  is  supported  by  the  ftdlowing  authori- 
ties: Wood  on  Limitations,  |  42;  steams. 
Law  of  Suretyship,  f  258;  Longfaurst  v.  Star 
Ins.  Co.,  19  Iowa,  884 ;  O.  C.  ft  8.  F.  By.  Col 
V.  GatOTTOod,  79  Tex.  89,  14  S.  W.  913,  10 
L,  B.  A.  419.  "But  such  condition  will  not 
be  enfOTced  wb«e  the  delay  is  unavoidable." 
Steams,  Law  of  Suretyship,  S  ^&  And  It 
will  not  be  oiforced  where  a  reasonable  ex- 
cuse fw  the  d^ay  is  shown.  G.  C  &  S.  F. 
By.  Go.  V.  Oatewood,  supra. 

Wbat  we  deem  the  c<nrrect  rule  of  con- 
struction as  applied  to  the  facts  in  the  (ase 
case  Is  aptly  stated  In  the  Longhurst  Case, 
where  the  court,  considering  a  similar  lim- 
itation touching  the  insurance  of  a  mechan- 
ic's Hen,  said:  "The  defendant  in  granting 
a  policy  upon  a  mechanic's  lien,  admits  that 
It  is  an  Insurable  Interest.  And  so  this  court 
held  In  the  case  of  Carter  v.  Humb(ddt  Fire 
Insurance  Company,  12  Iowa,  287.  If,  then, 
the  company  consent  to  grant  a  policy  upon 
such  an  Interest  41^7  do  so  subject  to  the 
unavoidable  delay  In  the  judicial  ascertain- 
ment of  the  value  of  that  interest  if  a  loss 
should  occur.  If.  with  reasonable  dUlgrace. 
that  value  omnot  be  legally  ascertained  In 
time  to  bring  an  action  on  the  policy  within 
a  year  from  the  date  of  the  loss,  then  it  fol- 
lows (unless  you  wish  to  Impute  a  dishonest 
purpose  on  the  inrt  of  the  company),  that  In 
granting  such  policy  th^  Intended  to  waive. 
In  this  dass  of  Insurable  tntereat  the  condi- 
tion which  limits  the  right  of  action  on  the 
policy  to  twelve  months.  By  putting  this 
construction  upon  the  contract  of  Insurance, 
you  preserve  the  upright  Intent  of  the  com- 
pany intact  Whereas,  if  you  put  the  other 
construction  nptm  It  you  by  implication 
charge,  or,  perhaps  it  would  be  betta-  to  say. 
Judicially  determine,  that  the  company  grant- 
ed a  policy  for  a  valuable  consideration  paid, 
which  at  the  time  th^  had  reason  to  believe 
would  be  no  risk  to  them  and  no  protection 
to  the  insured,  and  thereby  obtained  money 
for  themselves  under  false  pretenses.  True 
charity  thlnketh  no  evit    It  Is  thraefore 
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right  for  ti8  to  presume  that  It  was  the  hon- 
est Intent  of  the  company  to  Insure  the 
plalntlfTs  mechanic's  lien  upon  the  premises 
specified  against  lose  hy  fire,  and,  upon  the 
other  hand,  that  It  iras  the  expectation  of 
the  Insured,  In  paying  the  required  premium, 
that  bis  policy  would  corer  the  loss  and  give 
him  the  requisite  protection.  It  is  the  busi- 
ness of  the  court.  In  construing  the  con- 
tract, to  give  effect.  If  possible,  to  the  real 
Intent  and  expectations  of  the  parties.  That 
can  be  done  only  In  this  case  by  holding 
that  the  fifteenth  condition  of  the  policy  un- 
der discussion  la  not  applicable  to  this  par- 
ticular class  of  Insurable  Interest,  and  that, 
when  the  defendant  consented  to  take  risks 
of  this  kind,  It  either  intended  to  waive  the 
limitation,  or  have  it  to  commence  runoing 
from'  the  date  that  the  value  of  the  me- 
dianlc'B  Hen  should  be  Judicially  ascertained." 

Lesher  r.  U.  S.  Fidelity  ft  Guaranty  Co., 
230  111.  002,  83  N.  E.  208,  dted  by  the  re- 
qmndent,  held  a  similar  limitation  a  bar  to 
an  action  commenced  utter  the  limitation 
period  had  expired;  und^  a  statute,  how- 
ever, which  permitted  the  obligee,  at  any 
time  after  Judgment,  to  sue  out  a  writ  of  re- 
covery to  assess  damages  for  a  breach  of 
any  covenant  contained  In  the  bond  subse- 
quent to  the  form^  trial.  Our  attention  has 
not  been  called  to  any  such  statute  In  this 
state,  and  we  have  not  been  able  to  find  a 
similar  one.  Hart  v.  Citizens*  Ins.  Co.,  80 
Wis.  77,  50  N.  W.  332,  21  L.  R.  A.  743,  39 
Am.  St  Rep.  877,  also  cited  by  the  respond- 
eat,  held  the  limitation  period  contained  In 
the  contract  controlling  in  a  Are  Insurance 
policy.  In  such  case  the  fire  definitely  fixed 
the  liability.  It  would  be  unjust  and  un- 
reasonable in  this  case  to  say  that  the  con- 
tract should  be  so  Interpreted  as  to  require 
the  appellant  to  commence  his  action  months 
before  his  pecuniary  loss  resulting  ftrom  a 
breach  of  the  contract  was  capable  of  ascer- 
talmnent  lie  could  not  know  the  extent  of 
his  loss  until  after  the  building  was  complet- 
ed. The  policy  of  the  law  is  opposed  to  the 
splitting  of  causes  of  action.  The  end  sought 
to  be  accomplished  by  the  bond  was  to  se- 
cure the  completion  of  the  contract  within 
the  time  and  in  the  manner  fixed  by  the  con- 
tract, or  Its  legal  equivalent — compensation 
In  damages  to  the  extent  of  the  x>ecnnlary 
loss.  The  bond  does  not  oblige  the  obligors 
to  pay  l^al  liabilities,  but  to  indemnl^  the 
appellant  for  any  pecuniary  loss  he  may  sus- 
tain from  a  breach  of  the  contract;  and.  In 
view  of  this  provision,  we  agree  with  the  ap- 
pellant that  it  is  an  Indemnity  against  lia- 
bility for  damages,  and  the  cause  of  action 
dM  not  accrue  until  the  damages  were  Jadl* 
dally  determined  and  actually  paid.  "The 
difference  between  a  contract  of  Indamilty 
and  one  to  pay  legal  UabUltlea  Is  upon 
the  former  an  action  cannot  be  broo^t,  and 
a  racovery  bad,  until  the  liability  la  dia- 
charged."  American  Employers'  Uablllty  Ins. 
Co.  V.  Fordyc^  62  Ark.  602,  30  S.  W.  1051, 


54  Am.  St  Rep.  309.  See,  also,  Fenton 
V.  Fidelity  &  Casualty  Co.,  36  Or.  283,  50 
Pile.  1096,  48  L.  R.  A.  770;  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  178.  The  views  we  have 
expressed  leads  to  the  conclusion  that  the 
limitation  In  the  bond  is  unreasonably  and 
that  the  delay  In  the  commencement  of  the 
action  was  excusable. 

Passing  to  a  consideration  of  the  Item  of 
$1,000  allowed  by  the  Jury  as  attorney's  fees 
in  the  lien  case,  the  record  shows  that  only 
$250  of  this  amount  has  been  paid.  Having 
construed  the  bond  as  one  of  indemnity 
against  damages,  the  recovery  on  this  Item 
is  limited  to  $250,  the  sum  paid  before  the 
commencement  of  the  suit  The  contract 
provided  that  the  appellant  could  deduct  as 
liquidated  damages  the  sum  of  $10  per  day 
for  each  day  of  default  In  completing  the 
contract.  The  court  Instructed  the  Jury  that 
this  Item  could  not  be  recovered  for  the 
time.  If  any.  that  the  delay  was  caused  by 
the  appellant.  Where  the  sum  stipulated  as 
damages  Is  reasonable,  and  the  determina- 
tion of  the  actual  damages  difficult  or  Impos- 
sible of  ascertainment,  the  sum  ^reed  upon 
win  be  treated  as  liquidated  damages.  Rei- 
cbenbadi  v.  Sage,  18  Wash.  801,  48  Pac.  354, 
62  Am.  St  R^.  51. 

The  contract  authorised  a  deduction  of  the 
stipulated  damages,  and  the  appellant  was 
not  required  to  apply  any  part  of  such  sum 
to  the  satlBftictlon  of  obllgaUons  Incurred  by 
the  contractor.  Hie  bond  provided  that  In 
case  of  dtfatilt  the  respondent  conld  assume 
and  complete  the  contract  It  had  notice  of 
the  d^nlt  and  failed  to  exercise  Its  option, 
and  It  IB  not  in  a  position  to  complain  of  the 
demurrage. 

In  the  Um  case,  the  court  found  that  cer- 
tain claims  for  labor  and  material  were  fi>r 
extra  work  not  embraced  In  the  contract,  and 
the  court  Instructed  In  this  case  that  there 
could  be  no  recoT^  for  sucA  Itema.  The 
Instruction  vaa  correct.  The  ai^Ilant  con- 
tends, however,  that  the  findings  were  not 
within  the  IsBuea  of  the  former  case,  and 
that  he  Is  not  conduded  them.  He  was 
a  party  to  the  lien  foreclosure  suit,  and.  In . 
the  absence  of  the  record  in  that  case,  we 
must  presume  that  the  findings  were  within 
the  lasnes  and  the  evldrace. 

The  jury  allowed  $1,495.93  for  court  ex- 
penses In  the  tormw  anlt  This  Indndea  cer- 
tain itema  which  were  not  taxed  as  costs. 
Appellant  cannot  recover  any  Item  as  coste 
Incurred  In  the  former  case  that  was  not 
taxed  or  l^lly  taxable  as  such.  Nor  can  he 
recover  for  costs  iwld  In  resisting  the  claim 
established  against  h*^  for  extra  work,  but 
he  can  only  recover  such  ratio  of  the  costs 
as  the  sum  fonnd  to  be  wl^ln  the  contract 
bears  to  Oie  entire  amount  established  In  that 
suit  Other  Buggeatlona  made  by  the  re- 
spondent have  been  considered,  but  do  not 
requln  separate  dlscusdon.  There  Is  no  le- 
gal objection  to  the  other  Items  found  In  the 
special  vOTdlct    The  view  we  have  takoi 
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makes  the  respondent's  liability  a  matter  of 
mathematical  computation  under  the  verdict. 

The  Judgment  will  be  reversed,  with  dlre^ 
tlons  to  the  lower  court  to  enter  a  Judgment 
for  the  appelant  for  all  the  Items  contained 
In  the  verdict,  excepting  the  attom^'a  fees, 
which  will  be  allowed  to  the  extent  of  f 250. 
The  court  expenses  will  be  allowed  In  con- 
formity with  this  opinion.  Neither  party 
will  recover  costs  of  appeal. 

RUDKIN.  C.  J.,  and  FULLERTON  and 
CHADWICK,  JJ.,  concur. 


STATE  ex  reL  McKEE  et  nz.  t.  McXEILL, 
Sheriff. 

(Snpreme  Court  of  VVaahlngtOB.  March  26. 
1910.) 

1.  EXEMPTIOItS  (J  22*)— Pebsons  ENXrrLED— 
"Farmeb." 

Where  a  man  has  for  years  made  farmins 
his  principal  occupation,  and  intends  to  do  bo  in 
the  near  fntore,  toe  mere  fact  that  he  may  not 
be  so  engaged,  and  his  team,  wagon,  and  harness 
cot  be  used,  in  fanning  when  levied  upon  iu 
attachment  does  not  deprive  him  of  his  exemp- 
tion right  as  a  faimer  under  Rem.  A  Bal.  Code, 
§  5G3,  sabd.  5,  providing  that  a  "farmer"  may 
claim  as  exemptions  a  span  of  horsea  or  mules 
and  harness,  one  wagon,  etc. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  U  24-27;  Dec.  Dig.  i  22* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2699,  2700.] 

2.  EXElfFTIONS  (i  4*)— COVSTBUCTION  OF  STAT- 
UTE. 

Statutes  allowing  exemptions  should  be  lib- 
erally construed  in  favor  of  a  poor  debtor. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  I  4;  Dec.  Dig.  S  4.*] 

3.  EXEHFTIONB  (|  125*)  —  APFBAISEUENT  — 
WaIVBB— EiFFEOT. 

Where  property  attached  is  claimed  by  de- 
fendant as  exempt,  and  plaintiff  expressly  waiv- 
es appraisement,  the  court  need  not  consider  the 
question  of  the  value  of  the  proper^  claimed  as 
exempt 

[Ed.  Note.— For  other  eases,  see  Exemptions, 
Dec  Dig.  i  125.*] 

Department  2,  Appeal  from  Superior 
Court,  Benton  County ;  O.  R.  Holcomb, 
Judge. 

Action  by  the  State,  on  the  relation  of 
John  McKee  and  wife,  against  A.  G.  McXelll, 
Sheriff.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

H.  Dustln,  for  appellant  Linn  &  Boyle, 
for  respondents, 

PARKER,  J.  On  June  4,  1909,  under  a 
writ  of  attachment  issued  out  of  the  superior 
court  against  the  relators,  the  defendant  as 
sheriff  seized  and  toolc'  Into  his  possession 
tlie  following  property  belonging  to  them: 
One  brown  gelding,  one  bay  gelding,  two 
gray  mares,  two  colts,  two  sets  of  double 
harness,  one  h&cK  one  wagon,  and  one  wheat 
rack.  On  June  5,  1909,  the  relators  made 
and  delivered  to  the  sharllT  a  list  of  personal 


property  belonging  to  them,  verified  as  being 
a  complete  list  of  all  their  property.  The 
Items  of  prop^ty  contained  in  this  list  In- 
cluded the  property  so  seized  and  then  In 
possession  of  the  shertflT,  and  also  certain 
household  goods,  and  none  other.  The  house- 
hold goods  were  clearly  within  the  exemp- 
tions of  subdivlBlon  3,  S  563,  Rem.  &  Bat. 
Code.  At  the  same  time  the  relators  execut- 
ed and  delivered  to  the  sheriff  their  claim 
for  exemptions  In  writing,  demanding  that 
the  sheriff  set  over  to  them,  from  the  prop- 
erty so  seized  and  in  his  possession,  the  two 
mares,  one  set  of  harness,  and  tbe  wagon, 
claiming  tbe  same  as  exempt  to  tbem  as 
farmers,  and  also  demanding  that  the  sheriff 
set  over  to  them  the  balance  of  tbe  property 
so  seized  and  In  his  possession,  which  prop- 
er^ they  selected  In  lieu  of  property  not 
possessed  by  them  which  would  be  exempt 
under  subdivision  4,  {  563,  claiming  the  same 
did  not  exceed  $250  In  value.  The  plaintiff 
in  the  attachment  suit  expressly  waived  his 
right  to  have  the  property  ai^raised,  refus- 
ed to  take  any  action  In  relation  thereto,  and 
directed  the  sheriff  to  continue  to  hold  the 
same,  which  the  sheriff  did,  and  tbereupou 
this  action  was  Instituted  seeking  to  compel 
the  sheriff  to  deliver  the  property  to  the  re- 
lators. A  trial  before  the  court  resulted  la 
Judgment  iu  favor  of  the  relators  from  which 
the  sheriff  has  appealed. 

It  is  contended  by  learned  counEet  for  ap- 
pellant that  the  evidence  does  not  warrant 
the  conclusion  that  respondents  were  farm- 
ers at  the  time  of  the  attachment  within  tbe 
meaning  of  subdivision  5,  {  063,  end  that 
they  are  not  entitled  to  the  team  and  har- 
ness and  wagon  claimed  by  them  as  farmers. 
There  was  competent  evidence  tending  to 
show  the  following:  Tlie  respondent  John 
McKee  had  been  engaged  In  farming  as  a 
livelihood  for  20  years  past,  and  since  1903 
had  been  living  on  a  homestead  In  Benton 
county  until  the  fall  of  1908.  While  living 
on  his  homestead  he  bad  no  stock  or  farming 
Implements,  and  was  unable  to  buy  any.  He 
worked  some  upon  his  own  land,  and  aiso 
worked  for  his  neighbors.  He  caused  some 
15  acres  or  more  of  bis  laud  to  be  brought 
under  a  state  of  cultivation,  and  rented  his 
land,  taking  a  share  of  the  crop  in  payment, 
but  continued  to  live  upon  it  until  the  fall  of 
1908,  when  he  moved  with  his  family  Into 
tbe  town  of  Proeser  to  enable  his  children  to 
go  to  school.  In  the  spring  of  1909  he  trad- 
ed his  homestead  for  the  property  here  In- 
volved and  $3CH  In  money.  This  money  was 
mostly  consumed  in  the  payment  of  d^ts, 
and  the  balance  was  consumed  In  purchasing 
supplies  for  his  family  and  stock.  About 
this  time  he  made  arrangements  for  leasing 
a  ranch  In  Franklin  county.  Intending  to  go 
there  and  farm  upon  It.  He  was  stlll'Ilvlng 
In  Prosser  when  the  property  was  seized  by 
tbe  sheriff.   While  there  are  drcumstancM 


•For  otber  gm«s  see  same  topic  and  section  NUMBER  ia  Deo,  *  Am.  DIiS.  ISO?  to  d•t^  *  Reportw  IndexM 
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Bbown  tendinff  to  contradict  some  <^  tbese 
facts,  we  think  the  evldeDce  was  flofficient  to 
warrant  the  trial  court  In  believing  them,  aB 
It  must  hare  done  In  rendering  the  Judgment 
It  did.  Connsel  argues  that  since  respond- 
ents were  not  the  owners  of  or  living  upon 
a  farm,  or  actnally  engaged  in  farming,  at 
the  time  of  the  attachment,  th^  cannot  anc- 
cessfnlly  claim  exemptlona  as  fkimera,  claim- 
ing they  wwe  not  then  farmers  wltbln  the 
meaning  of  snbdlvlalon  6,  |  fi63,  whicb  reads : 
"To  a  fanner,  cme  span  of  horses  or  mules, 
with  harness,  or  two  yoke  of  oxen,  with 
yokes  and  chsjns,  and  one  wagon ;  also  farm- 
ing utensils  actnally  used  about  the  fann, 
not  exceeding  in  value  $000  in  coin."  Our 
attention  is  partlcnlarly  directed  to  the 
words  "actnally  used  about  the  farm."  We 
do  not  think  that  the  q>lrlt  of  onr  exenqAlon 
laws  contemplates  such  a  strict  construction 
as  connsel  seeks  to  apply  to  this  proTlslon. 
If  a  man  has  fm  years  made  fanning  bis 
principal  occupation,  and  tntmds  to  do. so  in 
the  near  future,  we  think  from  the  mere  fact 
that  he  may  not  be  so  engaged,  and  his  team, 
wagon,  and  harness  are  not  being  used  in 
farming  at  the  time  at  the  levy,  he  is  not 
thereby  deprived  of  bis  exouptlon  right  un- 
der this  provision.  Pease  v.  Price,  101  Iowa, 
67,  60  K  W.  1120;  Cleveland  t.  Andrews,  5 
Idaho,  65,  46  Paa  1025,  05  Am.  St.  Rep.  165; 
Spence  v.  Smith,  121  Cal.  636.  68  Pac.  653, 
06  Am.  St.  B^.  62 ;  Hickman  v.  Cruise, 
72  Iowa,  62S,  34  W.  316,  2  Am.  St  Rep. 
256.  Following  the  general  rule,  this  court 
has  liberally  construed  our  exemptions  In  fa- 
vor of  the  poor  debtor.  MIkkleaon  v.  Parker, 
8  Wash.  T.  527,  531,  19  Pac.  31;  Dennis  v. 
Kass,  11  Wash.  333,  358.  39  Pac.  656,  48  Am. 
St.  Rep.  880;  Puget  Sound,  etc,  Co.  v.  JefTto, 
11  Wash.  466,  30  Pac.  9G2,  27  L.  R.  A.  80S, 
48  Am.  St.  Rep;  885;  Geiger  v.  Kohilka.  26 
Wash.  171.  60  Pac.  423,  00  Am.  St  Rep.  733 ; 
18  Cyc.  1380. 

It  is  further  contended  that  respondents 
are  about  to  leave  the  state  with  intent  to 
defraud  their  creditors,  and  are  thus  depriv- 
ed of  the  right  of  exemptions  under  section 
571,  Rem.  ft  Bal.  Code.  This  presents  only 
a  question  of  fact,  which  we  think  the  evi- 
dence Justified  the  learned  trial  court  in  re- 
solving against  appellant.  Some  contention 
is  made  upon  the  question  of  the  value  of  the 
property  claimed  as  exempt.  Section  572, 
Rem.  &  Bal.  Code,  provides  for  an  appraise- 
ment upon  the  claim  of  exemption  being 
made  upon  demand  of  the  creditor.  Such  ap- 
praisement having  been  waived,  as  we  have 
noticed,  we  think  the  trial  court  was  not 
called  upon  to  consider  the  question  of  value. 

We  conclude  that  the  Judgment  should  be 
affirmed.   It  Is  so  ordered. 

BUDKIN,  C.  J.,  and  CROW.  DUNBAR, 
and  MOC}iT,  JJ.,  concur. 


FROST  et  al.  v.  PUGET  SOUND  REALTY 
ASSOCIATES  <PARKK  WEED  WILLIS 
et  al..  Interveners). 

(Supmne  Court  of  Waahiagton.  Harcb  24, 

1910.) 

1.  cbbpobatiohs  (i  653*)  —  rcceiver  — 
Gbounos. 

Where  a  corporation  having  over  $215,000 
bonds  outstanding  became  temporarily  emoar- 
rassed  lancely  because  of  the  panic  of  1907,  and 
becaoae  of  the  pemicioiu  activity  and  SDimoalty 
of  a  dlschawed  employe  the  fact  that  three  or 
four  bondhoidera  were  misied  or  deceived  by  the 
corporation  paying  to  agents  procuring  hond 
suMcriptions  commissiona  out  of  such  bondhoid- 
er'fl  perBonal  Bubscriptions  would  not  authorize 
the  appoiotment  of  a  receiver  at  the  suit  of 
holders  of  115,000  worth  of  bonds  where  holders 
of  1200,000  in  bonds  desired  the  present  of- 
ficers to  remain  in  charge. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  18  2201-2216 ;  Dec.  Dig.  9  553.*] 

2.  CORPOBATIONS    (J    553*)  —  Rbceivbbs  — 

Grounds. 

Receivers  of  going  concerns  should  not  be 
appointed  at  the  instance  of  minority  stock  or 
bondholders,  unlees  it  clearly  appears  that  the 
rights     all  parties  will  be  beat  served  by  auch 

procedure. 

[Ed.  Note.— For  other  casea,  see  Corporations. 
Cent.  Dig.  IS  2201-2210 ;  Dec.  Dig.  S  553.*] 

En  Banc  Appeal  from  Superior  Court, 
King  County;  Wilson  R.  Gay,  Judge. 

Consolidated  actions  by  H.  M.  Frost  and 
others  against  the  Puget  Sound  Realty  Asso- 
dates,  a  corporation,  In  which  Parke  Weed 
Willis  and  others  intervened.  From  an  or- 
der appointing  a  receiver  for  the  defendant 
corporation,  defendant  and  interveners  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

Shank  &  Smith.  Harold  Preston,  and  Hughes. 
McMlcken,  Dovell  &  Ramsey,  for  appellanta. 
Shepard  ft  Flett,  for  respondents. 

CROW,  J.  Three  separate  actions,  after- 
wards consolidated,  were  commenced  by  H. 
M.  Frost  and  other  Investors  in  the  superior 
court  of  King  County  to  secure  the  appoint- 
ment of  a  receiver  for,  and  the  dissolution  of, 
the  defendant  corporation,  Puget  Sound  Real- 
ty Associates.  Parke  Weed  Willis  and  241 
other  Investors,  by  complaint  in  intervention, 
Joined  the  corporation  In  resisting  the  receiv- 
ership. After  Issue  Joined,  an  order  was 
ent«%d  appointing  receivers  pendente  lite. 
From  that  order,  which  has  been  superseded, 
this  appeal  is  prosecuted  by  the  defendant 
corporatitm  and  the  Interveners,  hereinafter 
designated  as  appellant  and  interveners. 

The  appelant,  Puget  Sound  Realty  Asso- 
ciates, Is  a  corporation  organized  under  the 
laws  of  this  state  with  $100,000  capital  stock^ 
all  of  which  has  Iwen  subscribed,  and  about 
$50,000  of  whlcli  has  been  paid.  The  princi- 
pal purpose  of  the  corporation  seems  to  have 
been  to  buy,  sell,  improve,  rent,  and  general- 
ly deal  In  valuable  real  estate,  primarily  for 
the  benefit  of  Jte  Investors  or  bondboldm 


•For  other  cum  se«  same  topic  and  mcUod  NUHBBR  In  Dec.  *  Am.  Diss.       to  dste,  &  Reporter  Indsxei 
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hereinafter  mentioned,  and  thereafter  for  the 
Joint  benefit  of  the  investors  and  Itself.  To 
obtain  additional  funds  with  which  to  carry 
out  this  enterprise,  It  issued  income  profit- 
sharing  bonds  to  Its  Investors  upon  full  pay- 
ment, and  also  solicited  subscription  contracts 
for  other  like  bonds  payable  In  installments, 
the  bonds  to  be  delivered  wbrai  the  payments 
were  completed.  There  were  three  series  of 
bonds  which  differed  in  some  particulars  not 
necessary  to  be  now  mentioned.   The  bonds 

of  series  2  and  3  read  as  follows:  "No.  . 

Income  Bond,  Profit  Sharing.  $  .  This 

is  to  certify  that  to  the  owner  of  this 

Income  bond,  jH-ofit  sharing,  for  dol- 
lars, Issued  by  the  Puget  Sound  Realty  Asso- 
ciates, hereinafter  called  the  Company.  The 
investment  fund  of  the  Company  is  the  net 
proceeds  of  all  outstanding  bonds  plus  the 
net  amount  received  on  contracts  thwefor 
and  shall  be  invested  in  real  estate  and  real 
estate  securities  In  the  state  of  Washington 
under  the  direction  of  the  board  ot  trustees  of 
the  Company.  The  net  profits  derived  from 
the  Investment  fund  shall  be  divided  In  the 
following  manner:  First  Five  per  cent  per 
annum  on  the  face  value  of  bonds,  and  on  the 
amount  paid  In  on  contracts  therefor,  to  the 
holders  thereof,  as  a  preferred  dividend.  Sec- 
ond. One-flfth  of  the  net  profits  in  excess  of 
the  said  five  pet  cent  per  annum  to  a  sur- 
plus fund,  one-half  to  belong  to  the  holders 
of  bonds,  and  the  other  one-half  to  the  Com- 
pany, Third.  One-half  of  the  balance  to  the 
holders  of  bonds  as  a  special  dividend  and 
the  other  one-half  to  the  Company.  Fourth. 
One-half  of  the  net  profits  from  the  invest- 
ed surplus  fund  to  the  holders  of  bonds  as 
a  furOier  special  dividend  and  the  other  one- 
haif  to  the  Company.  Those  holding  con- 
tracts for  bonds  shall  participate  only  In  the 
preferred  dividend.  All  dividends  to  be  paid 
semiannually  on  the  first  days  of  April  and 
October  of  each  year.  The  words  *net  profits' 
as  used  herein  shall  be  construed  to  mean 
the  net  profit  realized  from  property  In  which 
the  Investment  fund  has  been  Invested,  in- 
cluding the  rentals  and  the  net  profit  realized 
whenever  a  sale  is  made.  In  calenlatlng  the 
net  Income  and  profits,  only  charges  Incident 
to  the  ownership  and  management  of  the 
properties  In  which  the  investment  fund  is 
Invested  shall  be  deducted  from  the  gross  in- 
come and  profits.  Salaries  of  officers  and  oth- 
er office  expenses  of  the  Company  shall  not 
be  deducted.  This  bond  Is  one  of  a  series 
dffiignated  as  Series  II,  limited  to  $500,000. 
This  bond  may  be  transferred  by  Indorsement 
and  record  thereof  on  the  books  of  the  Com- 
pany and  proper  acknowledgment  hereon. 
The  coupons  attached  hereto  are  for  conven- 
ient receipting  of  dividends.  Upon  the  final 
dissolution  of  the  company  the  Investmwit 
fund  and  one-half  of  the  surplus  fund  shall 
be  returned  to  the  bondholders  out  of  the 
proceeds  of  the  sale  of  properties  In  which 
said  funds  are  Invested.  The  books  and  rec- 
ords of  the  Investment  fund  shall  always  be 


open  to  inspection  by  the  holders  of  these 
bonds.  In  witness  whereof  the  Puget  Sound 
Realty  Associates  has  caused  these  presents 
to  be  signed  by  its  president,  or  vice  prest- 
dent  and  its  corporate  seal  to  be  hereunto  af- 
fixed and  attested  by  its  secretary  or  assist- 
ant secretary,  at  Seattle,  Wa^lngton,  this 

  day  of   ,  19 — .    Puget  Sound 

Realty  Associates,  by   ■■ — ,  President 

[Seal.]  Attest:   ,  Secretary."  To  eft<ai 

bond  coupons  were  attached  reading  as  fol- 
lows: "Bond  No.  Amount  of  Bond 

$  .    Coupon  No.   .    Due   ^ 

19 — .  Puget  Sound -BeaMy  Associates  will 
make  full  paymait  to  the  owner  and  holder  of 
this  coupon  out  of  the  net  profits  mentloied 
In  the  bond  to  whldi  this  coinran  Is  attached, 
at  the  fMcB  ot  the  company  in  Seattle,  Wash- 
ington, the  sum  due  for  the  Income  period  m 
which  tliia  cotQKMi  Is  redeemable  according  to 
Hie  terms  named  in  tiie  bond  of  which  this 

coupon  is  a  part   ,  President   ^ 

Secretary." 

The  appellant  secured  snbscribers  for 
about  91,601^000  face  value  of  these  bonds,  cm 
which  about  $928,000  was  collected.  Of  tlila 
sum  it  invested  about  $740^000  In  real  estate 
in  the  business  districts  of  Seattle  and  Ta- 
coma,  much  of  which  has  since  appreciated 
in  T^oe.  Most  of  these  properties  were  Im- 
proved and  produced  rentals.  All  were  sub- 
ject to  mor^ge  liens.  Two  were  unimprov- 
ed, but  It  was  ttie  intoition  of  the  appelant 
to  erect  business  blocks  thereon,  and  to  sat- 
isfy the  mortgages  odt  of  installments  yet 
to  mature  on  contracts  for  bonds  subscribed, 
l^eae  Installments  were  being  regularly  paid 
in  large  amounts  during  each  month  until 
the  fall  of  1907.  In  addition  to  interest 
charges  and  general  taxes,  liabilities  were 
Incurred  for  heavy  special  Improvement  as- 
sessments, which  latter,  however,  bad  been 
substantially  discharged  at  the  time  of  the 
commencement  of  this  action.  Some  divi- 
dends had  been  made  to  the  holders  of  the 
bonds,  principally  on  those  of  series  1.  In 
the  fall  of  1907  a  financial  panic  occurred 
which  caused  many  holders  of  Installment 
contracts  to  default  Under  these  conditions, 
appellant  continued  to  handle  the  properties 
as  well  as  it  could,  but  was  unable  to  de- 
clare any  dividends  or  immediately  discharge 
the  mortgage  liens.  Some  50  Investors,  rep- 
resenting about  $15,000  In  bonds,  being  dis- 
satisfied, commenced  these  consolidated  ac- 
tions to  dissolve  the  corporation  and  secure 
the  appointment  of  a  receiver.  Thereupon 
2^  investors,  representing  over  $200,000  in 
bonds,  intervened  for  the  purpose  of  resist- 
ing the  receivership.  The  trial  court  made 
findings  which  we  cannot  approve,  as  we 
conclude  they  are  not  sustalnedliy  the  weight 
of  the  evidence.  A  detailed  statement  of  the 
findings  made  or  the  evidence  Introduced 
would  unnecessarily  lengthen  this  opinion. 
The  evidence,  however,  shows  tlutt  of  the 
$023,000  collected  from  Investors  as  payments 
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on  the  f  1,500,000  of  bonds  snbscrlbed  about 
$188,000  was  paid  out  as  commisatons  to 
ageots  for  securing  the  $1,500,000  of  bond 
Bnbscrlptione;  that  a  considerable  portion 
thereof  was  primarily  paid  to  one  Duryea, 
one  of  the  appdlaut's  tmstees,  who  had 
charge  of  all  the  soliciting  agenta,  some  300 
or  more  in  number;  and  that  Duryea  set- 
tled all  traveling  and  other  expenses  incur- 
red by  himself  and  the  solicitors.  There  is 
no  evidence  ^at  any  part  of  this  sum  was 
paid  directly  or  Indirectly  to  the  appellant, 
or  to  any  other  of  its  other  trustees.  The 
respondents  contend  that  the  payment  of 
\y  these  commissions  from  the  proceeds  of  the 
bonds  was  a  miaapproprlation  of  funds,  that 
the  commissions  were  excessive,  and  that  ap- 
pellant had  represented  to  its  investors  that 
no  snch  paym^its  would  be  made  from  the 
Investment  fund.  There  Is  no  evidence  that 
the  amount  of  commissions  paid  was  excess* 
ive  for  the  services  raidered,  or  that  any 
snch  representations  were  mads  other  than 
to  some  two  or  three  of  the  respondents 
whose  evidence  on  that  point  is  dlspnted, 
not  only  by  other  witnesses,  but  also  by  the 
surrounding  circumstances.  The  Interveners 
Insist  that  the  funds  paid  Into  the  cwpora- 
tlon  by  the  Investors  had  been  properly  han- 
dled and  well  Invested;  that  the  manage- 
ment of  the  properties  acquired  has  been 
Bfitisfa!ct<n7  to  tlie  interveners,  and  the  in* 
Tntora  generally;  that  the  investments  have 
been  profitable;  that  greater  prcAts  will  be' 
yet  realized  out  of  them;  that  the  deductions 
from  funds  paid  as  commissions  in  satisfac- 
tion of  the  cost  of  securing  the  funds  was  to 
be  anticipated  by  the  investors,  and  was  ex- 
pressly provided  for  In  the  bonds  and  con- 
tracts; that  the  aflfairs  of  the  investors  have 
been  lionestly  and  economically  administered 
by  the  corporation;  and  that  the  appointment 
of  a  receiver  will  be  destructive  of  the  enter- 
prise and  most  prejudicial  to  the  interests 
of  all  concerned.  The  appellant  corporation 
contends  that  the  following  clause  in  the 
bond  contemplated  the  payment  of  commis- 
sions: "The  investment  fund  of  the  com- 
pany is  the  net  proceeds  of  all  outstanding 
bonds  plus  the  net  amount  received  on  con- 
tracts therefor  and  shall  be  Invested  In  real 
estate  and  real  estate  securities  in  the  state 
of  Washington  under  the  direction  of  the 
board  of  trustees  of  the  Company."  The 
books  containing  appellant's  accounts  with 
the  Individual  bondholders,  which  were  at 
all  times  open  to  their  Inspection,  plainly 
disclose  these  payments  of  commissions. 
While  It  Is  perhaps  a  fact  that  the  payments 
were  not  publicly  proclaimed,  there  Is  no  evi- 
dence that  they  were  at  any  time  disputed 
or  concealed.  Moreover,  they  have  t>een 
ratified  by  the  interveners  who  hold  more 
than  $200,000  of  the  bonds,  and  no  complaint 
appears  as  yet  to  have  been  made  by  any  of 
the  many  other  investors  who  have  not  ap- 
peared in  this  action.   Assnndng,  without 


deciding,  that  some  three  or  four  of  the  re- 
spondents were  misled  or  deceived  In  the 
matter  of  the  commtsslons  taken  from  their 
personal  subscriptions,  that  fact  would  not 
necessitate  the  appointment  of.  a  receiver. 

The  main  contentious  of  the  respondents 
are  that  the  contracts  between  them  and  the 
appellant  created  a  trust  for  which  appel- 
lant Is  trustee,  and  of  which  they  are  bene- 
ficiaries; that  the  appellant  Is  conducting  a 
trust  business  in  violation  of  chapter  176, 
Sess.  Laws  1SQ&,  commonly  known  as  the 
"Tnist  Company  Act,"  under  which  It  Is  not 
organized,  and  that  Its  acts  are  ultra  vires. 
Assuming,  without  deciding,  that  a  trust  has 
beeu  created  of  which  appellant  is  trustee, 
that  it  la  violating  the  trust  company  act, 
and  that  its  contracts  are  ultra  vires,  still 
the  appointment  of  a  receiver  would  not  be 
authorized  In  this  action.  Not  only  have  the 
respondents  subscribed  for  the  bonds,  but 
some  2,700  others  have  likewise  subscribed, 
and  have  also  Invested  their  mcmey  in  the 
common  venture.  They  and  the  appellant 
corporation  have  thereby  acquired  valuable 
rights,  and  nndra  such  circumstances  it  would 
seem  that  the  partleipating  respondents 
should  now  be  estopped  trom  questioning  the 
validity  of  tbelr  contractual  relations  with 
the  appellant  and  the  other  Investors.  Wheth- 
er or  not  the  appellant  is  attempting  to  per^ 
form  corporate  acts  In  violation  of  the  trust 
company  act,  and  without  authority  of  law 
can  only  be  questioned  by  the  state  in  a 
proper  proceeding  instituted  for  that  pnr- 
posew 

The  vital  questions  before  us  tiieref&re  are 
whether  the  appellant  Is  insolvent,  whether 
the  respondents  are  In  Imminent  danger  of 
sustaining  losses  which  could  be  obviated 
through  a  receivership,  and  whether  appel- 
lant has  fraudulently  or  willfully  misman- 
aged its  business  affaii%  The  voluminous 
evidence,  carefully  considered,  shows  solven- 
cy, ,  careful  and  capable  business  manage- 
ment under  existing  conditions,  and  no  prob- 
able loss  to  respondents  which  can  be  avoid- 
ed by  a  receivership.  Only  a  small  number 
of  the  investors  ask  for  or  desire  a  receiver- 
ship. The  evidence  indicates  that  the  dis- 
satisfaction of  some  of  the  Investors  has  been 
engendered  and  Intenalfled  by  the  pernicious 
activity  and  animosity  of  a  discharged  em- 
ploy6  who  since  the  panic  of  1007,  without 
apparent  excuse,  has  endeavored  to  destroy 
their  confidence  in  appellant,  a  proceeding 
that  should  receive  no  encouragement  from 
a  court  of  equity.  On  the  other  hand,  the 
interveners,  who  represent  over  $200,000  par 
value  of  these  bonds,  earnestly  desire  that 
the  appellant  may  continue  In  charge,  insist- 
ing that  less  expense  will  be  thereby  incur- 
red, and  that  the  investors*  interests  will  be 
thus  best  subserved.  This  fact,  while  not 
controlling,  should  be  taken  into  considera- 
tion in  connection  with  other  questions  dis- 
cussed In  passing  upon  the  application  fiir 
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a  receiver.  All  other  Investors  have  remain- 
ed Inactive,  or  have  at  least  refrained  from 
joining  in  tfats  consolidated  action.  Consider- 
ing this  attitude  of  the  bondholders,  the  fact 
that  the  present  but  temporary  difficulties 
of  this  corporation  have  been  caused  large- 
ly by  the  panic  of  1907,  aided  by  the  activi- 
ties of  a  discharged  employg,  the  further 
fact  that  the  evidence  shows  the  appellant 
corporation  Is  dc^ng  all  In  Its  power  to  con- 
serve and  protect  the  Interests  of  the  in- 
vestors, and  that  it  Is  not  Insolvent,  it  wonid 
seem  that  no  greater  hardship  could  be  im- 
posed upon  Investors,  bondholders,  or  stock- 
holders than  a  receivership. 

The  Judgment  Is  reversed,  and  the  canse 
remanded,  with  InstructioDS  to  vacate  order 
appointing  the  receivers. 

PARKER,  MOUNT,  and  GOSB,  JJ.,  con- 
cur. DUNBAR  and  FULLERTON,  JJ,,  con- 
cur in  the  result, 

RUDKIN,  0.  J.,  and  CHADWICK,  J.  Con- 
ceding, but  not  deciding,  that  the  company 
wrongfully  paid  commissions  out  of  the  sub- 
scribers' money,  it  does  not  appear  that  any 
other  wrong  was  done  the  bondholders.  For 
this  the  subscriber  would  have  his  remedy 
at  law  aud.  If  so  entitled,  could  recover  with- 
out the  aid  of  a  receivership.  Receivers  of 
going  concerns  should  not  be  appointed  at 
the  Instance  of  minority  stock  or  boudbold- 
ers,  unless  It  clearly  appears  that  the  rights 
of  all  parties  will  be  best  served  by  such 
prociedure.   High,  Receivers,  205  (a). 

Courts  should  not  assume  the  management 
of  private  enterprises  in  the  absence  of  a 
willful  attempt  on  the  part  of  the  trustees  to 
defeat  the  objects  of  the  venture,  or  such 
gross  incompetence  in  management  as  would 
Imply  a  fraudulent  Intent  to  dissipate  the 
corporate  property.  The  tendency  to  ap- 
point receivers  at  the  Instance  of  those  who 
have  for  the  hope  of  greater  gain  put  their 
money  to  speculative  uses  should  be  checked 
rather  than  encouraged. 

We  concur  In  the  resulL 


STATE  V.  KROOK. 

(Supreme  Court  of  Washington.   March  25, 
1910.) 

1.  ISTTOXICAtlKa  LtQUOBS  (|  111*)— STATUTES 
-^BEPEALt-IUPUCATION. 

BalllDger's   Ann.   Codes  &   St.   f  2f)37 

! Pierce's  Code,  |  571^,  provides  that  nothing 
a  the  chapter  shall  prohihit  any  pharmacist  or 
dniggiat  from  selling  intozicatinff  liqnon  upon 
the  written  prescription  of  a  reputable  physi- 
cian, and  Laws  1890,  c.  121,  |  15,  as  amended 
by  Laws  1900.  c.  213,  f  8,  provides  that  no 
intoxicants  shall  be  sold  for  any  other  than 
medicinal,  scientific,  etc.,  purposes,  and  do  other 
license  shall  be  necessary  under  any  [ordinance 
of  any  municipality]  for  pharmacists  to  make 
said  sHle  in  compliance  with  the  act;  the 
amendment    mprely    inserting    the  bracketed 


words  In  place  of  the  words  "law  <rf  the  state." 
need  in  the  original  act.  Held,  that  the  amend- 
ed act  did  not  repeal  by  Implication  aectum 

2937. 

[Ed.  Note.— For  other  caseSu  see  Intodcatlng 
Liquors,  Dec.  Dig.  §  lll.»] 

2.  Intoxicating  Liquoaa  (I  126*)— Sale— Li- 
cense—Sale  ST  PHABaiACiffTs— Sale  With- 
out PBBSCBIFIIOir. 

The  amendment  of  1909  (Laws  1009,  c 
213,  {  8)*  did  not  permit  phannacista  to  sell 
intoxicants  without  a  license  without  a  prescrip- 
tion therefor;  the  provision  that  no  other  u- 
cense  shall  be  neceesaty  under  any  ozdinance 
merely  meaning  that  the  state  law  should  gov- 
ern. 

[Ed.  Note.— For  other  caseiL  see  IntozIeatiDc 
Liquors,  Dec  Dig.  }  120.*] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  John  A.. Kellogg, 
Judge. 

Oscar  Krook  was  convicted  of  selling  In- 
toxicating liquor  without  a  license,  and  he 

appeals.  Affirmed. 

John  B.  Crltes,  for  appellant.  George 
Llvesey  and  J.  W.  lUndall,  for  the  State. 

MOUNT,  J.  The  appellant  was  convicted 
of  the  crime  of  selling  liquor  without  a  li- 
cense. A  fine  was  Imposed,  and  this  appeal 

followed. 

The  facts  are  stipulated  In  substance  as 
follows:  On  August  15,  1000,  the  appellant 
was  a  clerk  In  a  pharmacy  or  drug  store  con- 
ducted by  a  corporation  in  the  city  of  BeK 
Jingbam.  This  pharmacy  was  in  charge  of  a 
regularly  registered  pharmacist.  On  that 
date  the  appellant  sold  to  one  W.  H.  Dole 
one-half  pint  of  whisky.  The  sale  was  made 
in  the  belief  that  the  purchaser  would  use 
the  liquor  for  medicinal  purposes;  but  It 
was  not  made  in  a  case  of  extreme  illness, 
where  delay  was  dangerous  to  the  i>atlent. 
The  sale  was  not  made  upon  the  prescription 
of  a  physician,  and  the  drug  company  pos- 
sessed no  license  Issued  by  the  city  for  the 
sale  of  intoxicating  liquors.  At  the  time  of 
the  sale,  an  entry  was  made,  upon  a  record 
kept  for  that  purpose,  showing  the  quantity 
purchased,  the  date  and  purpose  for  which 
purchased,  and  also  the  buyer's  name  and 
address.  The  facts  In  the  case  are  substan- 
tially the  same  as  in  Seattle  v.  Foster,  47 
Wash.  172,  01  Pac.  642.  That  case  was  pros- 
ecuted under  a  city  ordinance,  while  this  is 
prosecuted  by  the  state. 

The  api>ellant  In  the  Foster  Case  contend- 
ed that  section  2937,  Bnlllnger's  Ann.  Codes 
A  St.  (Pierce's  Oo6e,  {  5718),  was  repealed  by 
Implication  by  the  pharmacy  act  of  180& 
(Laws  1800,  c.  121),  and  that,  since  the  pas- 
sage of  the  latter  act,  druggists  and  pharma- 
cists were  authorized  to  sell  intoxicating 
liquors  for  medicinal  purposes,  without  a  pre- 
scription from  a  physician  and  wltliout  a  li- 
cense, by  merely  making  and  keeplug  the  re- 
quired record  of  such  sales.  We  refused  to 
follow  that  reasoning,  and  said:  *rrhe  well- 
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wtabHBhed  rule  that  repeals  by  Jmpllcatloii 
are  not  favOTed  In  law  has  a  pectUiar  appU- 
eation  bor^  for  the  two  acta  under  conaldwa- 
tlon  relate  to  widely  different  anhje^a— the 
fonuer  to  the  sale  and  dlqKMal  of  Intoxicat- 
ing llquora;  the  latter  to  the  conduct  of  the 
drug  bnalnesB.  We  are  firmly  conTinced  that 
the  Leslslatuie  did  not  Intend  to  pramit  a 
drnff  store  to  become  a  grogshop  by  mwely 
keeping  a  formal  record  of  Ita  sales,  and 
such  would  be  the  ultimate  effect  of  uphold- 
ing the  contention  of  the  appellant"  During 
the  seaalon  of  the  Legislature  of  190»,  after 
the  decision  In  the  Foster  Case,  section  15  of 
the  pharmacy  act  of  1899  was  amended  so 
as  to  read:  "Provided,  that  no  such  wines, 
spirituous  or  malt  liquors  shall  be  sold  for 
any  other  than  medicinal,  sclentlflc,  mechan- 
ical or  sacramental  purposes,  and  no  other 
license  shall  be  necessary  under  any  ordi- 
nance of  any  municipality  for  pharmacists 
to  make  said  sale  In  compliance  with  the 
provisions  of  this  act."  Laws  1909,  p.  732. 
This  provision  in  the  law  of  1899  read  as 
follows:  "Provided,  that  no  such  wines,  spir- 
ituous or  malt  liquors  shall  be  sold  for  any 
other  than  medicinal,  sclentlflc,  mechanical 
or  sacramental  purposes,  and  no  other  license 
shall  be  necessary  under  any  law  of  the 
state  for  pharmacists  to  make  said  sale  In 
compliance  with  the  provisions  of  this  act." 
It  will  be  noticed  that  the  only  diange  in 
the  provision  was  that  the  words  "any  law 
0/  the  state"  -were  made  to  read  "any  ordi- 
nance of  any  municipality."  Other  changes, 
however,  were  made  in  the  section;  hut  snch 
changes  are  not  material  here. 

It  Is  now  contraded  by  the  appellant  in 
this  case,  aa  it  was  In  the  Foster  Case,  that 
the  pharmacy  act  of  1889,  as  amended  In 
1900,  repealed  Igr  implication  sectifm  29S7, 
Balllnger'B  Codes  ft  St.,  regulating  the  sale  of 
intfjxlcating  Hquota;  and  It  is  also  contend- 
ed that  the  amendment  of  1909  as  above  set 
out  was  for  the  purpose  of  permitting  phar- 
madats  to  sell  intoxicating  liquors  without  a 
preacrlptlott  therefor.  We  cannot  aastaln 
either  of  these  contentions.  The  first  is  dis- 
posed of  In  Seattle  t.  Foster,  supra.  We  are 
satlafled  with  the  mle  there  stated,  and  do 
not  desire  to  change  it  in  this  case.  We  are 
also  satisfied  that  the  amendment  of  1909 
doM  not  hare  the  effect  contended  for  by  the 
appellant  The  phrase,  **no  other  license 
Shan  be  necessary  under  any  ordinance  of 
any  municipality,"  simply  means  that  the 
Btate  law  shall  govern,  we  held  in  the  Fos- 
ter  Case,  supra,  that  the  state  law,  as  declar- 
ed by  section  2037,  Balllnger's  Ann.  Codes  & 
St,  was  in  force  and  controlled  such  cases. 
The  amendment,  therefore,  was  In  conformity 
with  the  opinion  In  that  case,  rather  than  In 
avoidance  of  it  Furthermore,  if  the  Legis- 
lature had  Intended  by  the  amendment  to 
inmvide  that  druggists  and  pharmacists  might 


sen  Intoxicating  liquors  without  a  license 
and  without  a  physician's  prescription  there* 
for.  It  would  without  doubt  have  done  so  di- 
rectly, by  amending  or  repealing  section  2037, 
Balllnger's  Ann.  Codes  ft  St,  which  we  held 
controlled  in  such  cases.  It  did  not  do  so, 
and  we  are  satisfied  did  not  intend  to  do  ao, 
by  the  amendment  of  1009  above  considered. 
The  Judgment  must  tberefm  be  afllrmed. 

RUDKIN,  C.  J.,  and  PARKEB,  OBOW, 
and  DUNBAR,  JJ.,  concur. 


SHORETT  et  aL  v.  SIGNOR. 

(Snpieme  Court  ot  WasUngton.   March  28, 
1010.) 

1.  Navigable  Watbbb  (i  86*)— Shobb  Lahds 

— RioHTB  OP  Individuals. 

If  Iota  in  a  block  platted  In  1889  are  below 
tbe  ordtoa  ry  high-water  line  of  a  naTlKable  lake, 
an  individual  would  have  no  legal  title  thereto 
or  to  the  half  of  a  street  platted  In  front  there- 
of on  the  lake  dde. 

[Ed.  Note.— For  other  cases,  see  Kavlgable 
Waters.  Cent.  Dig.  H  185»  ISB;  Dec.  EHg.  1 

se.*] 

2.  PcBLio  Lands  ({  186*)— Shobb  Lands— 

Pbefebenct  Riobt  to  Pubcease. 

Nor  would  he  as  an  upland  owner  be  en- 
titled to  any  preference  right  to  purchase  the 
shore  land, 

[Ed.  Note. — For  other  caiiee,  see  Public  Lands, 
Cent  Dig.  i  508;  Dec.  Dig.  $  185.*] 

8.  Public  Lands  (J  185*)— Shobb  Lands— 
Pbefebencb  Right  to  Pubchasb. 

Balllnger's  Ann.  Codes  ft  St  1  2170 
(Pierce's  Code,  |  8205),  provides  that,  where  an 
abutting  upland  owner  has  attempted  to  convey 
by  deed  to  a  bona  Bde  purchaser  any  portion 
<a  the  shore  land,  the  right  ct  pnrdiaae  given 
him  shall  be  construed  to  belong  to  such  pur- 
chaser or  to  any  person  claiming  by,  through, 
or  under  such  purchaser,  to  the  extent  of  tbe 
tract  so  conveyed.  Beta  that  If  one  has  tbe 
record  title  ao  attempted  to  be  conveyed  by  the 
owner  of  uplands  to  a  bona  fide  purchaser,  ht 
is  entitled  to  a  preference  right  to  purchase. 


[Ed.  Note— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  598;  Dec.  Dig.  {  185.*] 

4.  Public  Lands  (|  185*)- Shom  Lands— 
Pbbe^ehcb  Right  to  Pobghabe— Appeai. 
noH  Land  Commissionxbs  —  Plxadinq  — 
■Ahbnduent. 

An  amendment  pleading  such  a  preference 
right  OQ  tbe  part  of  appellant  was  properly  al- 
lowed on  an  appeal  to  the  superior  court  from 
the  board  of  land  commissioners  in  a  case  In- 
volving preference  rights  between  different  lot 
owners. 

[Ed.  Note.— For  other  canes,  see  Public  Lands, 
Cent  Dig.  S  508;  Dec.  Dig.  8  185.*] 

5.  Public  Lands  (S  185*)— Shobb  I^akus— 
Pbefesence  Right  to  Pubchase. 

If  a  comnsunity  owning  platted  uplands 
should  attempt  to  convey  water  lots  to  a  third 
party,  a  bona  fide  purchaser,  under  such  section, 
the  preference  right  to  purchase  shore  land 
would  pass  from  the  community  owner  to  such 

frarchaser  and  bis  grantees,  and  in  like  rannner 
t  would  pass  to  a  spouse  acquiring  sudi  lots  as 
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sep&rtte  property,  -and  thereafter  to  his  or  her 
fnntee. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dee.  Dig.  i  185.*] 

6.  Husband  and  Wife  ({  266*)— GoHininxTT 

PBOFBRTT  —  CONVETAHCB  BETWEEN  MEK- 
BEBS — I^QAI.  ETFECT. 

The  legal  effect  of  a  deed  from  one  member 
of  a  community  to  the  other  is  to  convey  the 
community  property  and  title  to  the  grantee,  so 
that  It  becomes  the  lattei's  separate  property  in 
which  the  commanity  as  aach  ceases  to  have  any 
further  title  or  interest 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  925-928;  Dec  Dig.  i  266.*] 

7.  Husband  ahd  Wife  (|  266*)— Dibect  Con- 
VBTANCE  Between — Couuunitt  Pbopebty. 

Ballinger's   Ann.   Codes   &   St.   |  4539 

S Pierce's  Code,  I  3886).  expressly  authorizes  a 
irect  conveyance  of  community  property  by 
<me  member  of  the  community  to  the  other. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Dee.  Dig.  I  266.*] 

8.  HUBBAND  AND  WlTE  2%}*)— COlOCUNrTY 
PROPEKTT  —  NaTUBS  OF  CfnOCUNITT— TlTLK 
TO  PBOPBBTT. 

The  community  is  an  entity,  separate  and 
distinct  from  either  siwuse,  and  title  to  com- 
munity property  held  in  the  name  of  either 
spouse  for  the  benefit  of  the  community  is  clear- 
ly distingulflhed  from  title  to  separate  property 
of  either  spouse  for  his  own  benefit. 

[Ed.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Dec.  Dig.  S  26S.*] 

8.  Husband  and  Wife  (i  47*)— Deed  fbom 
Husband  to  Wife  —  PBEaunPTioN  as  to 
Validitt. 

In  absence  of  evidence  of  fraud,  a  deed  from 
a  huaband  to  his  wife,  reciting  a  valuable  consid- 
eration, is  presumed  to  have  been  made  in  good 
faith,  for  a  valuable  consideration,  and  to  a  bona 
fide  purchaser. 

WEd.  Note. — For  other  canes,  see  Husband  and 
ife,  Cent  Dig.  S  240;  Dec  Dig.  S  47.*] 

Diriment  2.  Appeal  from  Superior 
Court,  King  County ;  Geo.  E.  Morrla^  Judge. 

Application  by  John  B.  Shorett  and  others 
to  the  Board  of  State  Land  Oommlsalonws 
to  purchase  shore  lands  lo  Seattle.  From  the 
awards,  Oarl  Slgnor,  one  of  the  applicants, 
appealed  to  the  superior  court,  and,  from  a 
Judgment  in  his  favor  as  to  bis  preference 
richt  to  purchase,  the  other  applicants  ap- 
peal. Affirmed. 

Shorett  &  Shorett,  Harry  D.  Moore,  Humph- 
ries ft  Cole,  and  William  h.  Waters,  for  ap- 
pellants.  H.  A.  P.  Slyers,  tor  reqmndeat 

CROW,  J.  The  ap[)enants,  John  R  ^or- 
ett,  Levi  Webb,  Harry  D.  Moore,  3,  M.  Rdd. 
Abi^  Beid,  his  wife,  and  Charles  H.  Branzel, 
and  ttae  respondent,  Carl  Slgnor,  severally 
clalmtne  to  be  upland  owners,  made  applica- 
tions to  the  board  of  state  land  commission- 
ers to  purchase  Borate  lots  and  parts  of 
lots  in  blodk  97  of  Lake  Union  shore  lands  In 
the  dty  of  Seattle.  The  pr^erence  right  to 
pordiase  lots  1,  2,  3.  and  4,  of  block  97,  la 
here  involved.  Tbe  tward  of  state  land  com- 
miSBloners  awarded  the  north  25  feet  of  lot 
2  to  Slgnor,  the  next  25  feet  of  lot  2  to  Shor- 
ett and  wife,  the  south  50  feet  of  lot  2  and  all 


of  lot  8  to  BrunxQl,  and  all  of  lot  4  to  Held 
and  wife.  From  these  awards  Carl  Slgnor 
appealed  to  the  superior  court  of  King  coun- 
ty. When  the  cause  came  m  for  trial  de 
novo  In  the  superior  court,  the  following 
facts  were,  upon  written  stipolatiw,  admit- 
ted to  be  true: 

"(9  That  on,  to  wit,  tbe  2ad  day  of  June, 
1888,  B.  F.  Day  and  Frances  B.  Day,  his 
wlfc^  were  the  ownws  and  in  possesslfm  of 
certain  real  estate  in  King  coun^,  state  of 
Washington,  having  acquired  the  same  by 
purchase  aMer  marriage,  to  whldk  said  prop- 
erty they  oa  said  date  made^  executed,  and 
filed  the  plat  thereof,  platting  the  same  into 
lots,  blocks,  streets,  and  alle^s^  a  copy  of 
which  plat,  together  with  the  dedicatl<Hi,  de- 
scription, and  acknowledgment  indorsed  there- 
on, being  filed  herewith  and  marked  'Appel- 
lant's Exhibit  A,'  being  known  as  B.  F.  Day's 
Eldorado  addition  to  the  dty  of  Seattle. 
That  said  plat  was  duly  and  r^lerly  ac- 
cepted by  the  properly  constituted  authori- 
ties. That  said  B.  F.  Day  and  his  wife  at 
the  date  of  making  said  plat  were  the  own- 
ers and  in  possession  of  all  the  lands  shown 
therein  to  the  line  of  ordinary  high  water  of 
Lake  Union.  That  on  the  westerly  side  of 
block  19  of  said  plat,  said  grantors  dedicated 
a  street  eighty  (80)  feet  in  width  named  Lake 
avenue.  That  the  government  meander  line 
along  the  western  side  of  said  block  19  Is 
above  the  line  of  high  water.  That  tbe  line 
of  ordinary  high  water  of  Lake  Union  is 
east  of  the  center  line  of  said  Lake  avenue. 
That  lots  1,  2,  and  3,  In  block  19,  as  shown 
upon  said  plat,  are  Identical  with  lots  2,  3, 
and  4,  in  blodc  97,  Lake  Union  shore  lands. 
That  the  line  of  ordinary  hl^  water  of  Lake 
Union  Is  as  shown  by  the  official  plat  of  Lake 
Union  short  lands,  which  is  hereto  attached 
and  marked  'Exhibit  B.' 

"(3)  That  on  the  14th  day  of  January, 
1890,  said  B.  F.  Day  mad^  executed,  and  de- 
livered to  Frances  B.  Day.  his  wife,  a  deed 
to  said  block  10,  Day's  Eldorado  addltkm, 
together  with  the  appurtenances,  whicb  deed 
is  of  record  In  hotA  91  of  Deeds,  p.  898.  That 
on  NoTember  24,  1884^  all  of  said  block  18 
was  mortgaged  in  due  and  regular  form  by 
said  B.  F.  Day  and  wife  to  one  IforHia  A. 
Miller.  That  thereafter  said  mortgage  was 
duly  and  regularly  foreclosed  and  a  sherifTB 
deed  Issaed  In  said  foreclosure  proceedings 
te  said  Hartlia  A.  Miller.  That  the  above- 
named  Oarl  Slgnor  is  and  has  been  since  tbe 
4th  day  of  May,  1903,  the  owner  of  whatever 
Interest  said  B.  F.  Day  and  wlf«  owned  In 
said  property  on  Norember  24.  1894,  and  In 
possession  of  said  loto  1,  2,  and  3,  blot^  19, 
B.  F.  Day's  Eldorado  addition,  by  and  through 
a  conveyance  from  said  Martha  A.  Miller. 

"(4)  That  on  the  18th  day  of  January.  189a 
said  B.  F.  Day  and  Frances  B.  Day,  his  wlfe^ 
made,  executed,  and  delivered  to  one  Bruce 
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their  deed  of  coDTeyance  to  lot  1.  block  1,  of 
said  addition,  by  reference  to  said  plat,  to- 
gether with  tenements,  hereditaments,  and 
appurtenances,  with  covenants  of  warranty. 
That  said  respondents  Sborett  and  Webb  are 
DOW  «nd  have  been  since  October  2,  1906,  the 
owners  of  the  north  half  of  said  lot  1,  and 
the  respondent  Charles  H.  Brunzel  is  now 
and  has  been  since  September  2,  190^,  the 
owner  of  the  soalli  half  of  said  lot  1,  block 

1,  both  throngh  mesne  ccmTeyances  from  said 
Brace. 

"(5)  That  on  the  28lh  day  of  August,  1800, 
said  B.  F.  Day  and  Frances  R.  Day,  bis  wife, 
made,  executed,  and  delivered  to  one  Cooney 
their  deed  of  conT^nce  to  lot  2,  block  1, 
of  said  additiui,  by  referoioe  to  said  plat,  to- 
gether with  tenement^  faerdltameats,  and  ap- 
pnrtenanoea,  with  corenanta  of  warranty. 
That  said  reapondenta  3.  U.  Reid  and  Abby 
Reld,  his  wife  are  now  and  have  been  since 
Uarch  10,  1006,  the  owners  of  said  lot  2, 
block  1,  through  mesne  conveyances  from 
said  Ooon^. 

"(6)  That  on  the  11th  day  of  November, 
1800,  said  B.  F.  Day  and  Franc«  R.  Day, 
his  wife,  made,  ezecnted,  and  d^rered  to  one 
William  Moran  tltelr  deed  ot  conv^ance  to 
lots  1  and  2,  In  block  6,  of  said  addition,  by 
reference  to  said  plat,  tc^ther  with  tene- 
ments, hereditaments,  and  appurtenances, 
with  covenants  ot  warranty-  The  said  re- 
spondent H.  D.  Moore  is  now,  and  has  t>een 
since  the  26th  day  of  August,  A.  D.  1006,  the 
owner  at  said  lota  1  and  2,  in  block  8,  throngh 
a  deed  from  said  William  Moran  and  wife, 
which  deed  is  recorded  In  book  481  of  Deeds, 
at  page  2S1,  and  which  deed  recited  that 
grantors  couv^  the  riparian  and  littoral 
rl^ts,  including  the  preference  right  to  pur- 
chase Uie  lots  adjacent  thereto  when  the  same 
are  platted  by  the  state  of  Washington. 

"(7)  Ttiat  from  and  after  the  filing  of  the 
p]at  of  B.  F.  Day's  Eldorado  addlticn  lots  1, 

2,  and  8,  of  said  block  10,  were  annually  as- 
sessed for  county,  state,  and  mnnlclpal  pur- 
poses, and  all  of  said  taxes  were  paid  by  said 
B.  F.  Day  and  wife,  and  their  grantees  of 
said  lots  and  none  of  said  taxes  were  ever 
assessed  to,  or  paid  by,  any  of  the  owners 
of  any  of  lots  1,  2,  and  3,  In  block  1,  or  lots 
1  and  %  In  blodk  8,  B.  F.  Day's  Eldorado  ad- 
dition. 

"(8)  That  shortly  after  said  Signer  pur* 
chased  said  lots  1,  2,  and  3,  block  19,  he  built 
a  residence  and  store  upon  said  lot  2,  with 
concrete  foundation,  and  thereafter  resided 
and  still  resides  thereon ;  and  also  construct- 
ed a  blacksmith  shop  upon  said  lot  4. 

"(ffi  That  the  upland  along  the  shore  ad- 
Joining  said  Day's  Eldorado  addition  raises 
quickly  and  rapidly,  and  it  was  Impossible 
unless  considerable  expense  was  Incurred  In 
grading,  etc.,  to  lay  off  Lake  avenue  eighty 
(SO)  feet  wide  without  encroaching  somewhat 
upon  the  waters  of  the  lake  on  account  of  the 
adjoining  highland.  Bald  H.  D.  Moore  does 
not  consent  to  any  of  paragraph  three  (3) 


down  to  and  Including  the  figures  303  In  the 
4th  line  of  said  paragraph." 

The  plat  of  B.  F.  Day's  Eldorado  addition 
shows  that  the  lots  in  blocks  1  and  8  are  sep- 
arated from  lake  Union  by  Lake  (now  West- 
lake)  avenue  immediately  to  the  east,  and 
that  lots  1.  2,  and  S,  in  block  19,  Immediately 
to  the  east  ^  WesUake  avenue,  claimed  by 
Signer,  are  all,  or  practically  all,  below  the 
line  of  ordinary  high  water.  Lots  2,  3.  and 
4,  of  block  97,  of  the  shore  lands  platted  by 
the  state,  and  now  in  dispute,  are  sutwtan- 
tially  the  same  as  lots  1,  2,  and  3,  in  block 
10,  of  B.  F.  Day's  ESdorado  addition,  to 
whidi  Signer  holds  the  record  title,  and 
which  are  frequently  designated  as  water 
lots  In  the  bri^s;  that  a  small  portion  of 
these  so-called  water  lots  consists  of  upland 
lying  east  of  Westlake  avmue.  This  con- 
tention is  disputed  bj  the  other  apidicants, 
who  claim  the  lots  arc  entirely  below  the  line 
of  ordinary  hi^  water,  and  that  Slgnor  has 
no  interest  therein  or  in  the  fee  title  to  the 
east  half  of  Westlake  avenue.  On  trial  find- 
ings were  made  In  favor  of  Slgnor  and  a  de- 
cree was  entered,  by  wbldi  It  was  adjndged 
tfaat  he  had  the  preference  right  to  purchase 
the  shore  lands  from  the  state.  From  that 
Judgment,  tbe  other  ai^licants  have  appealed. 

If  all  the  lots  In  Mock  10,  platted  by  B.  F. 
Day,  which  the  respondent  Slgnor  now  claims, 
are  in  fact  located  below  the  line  of  ordinary 
high  water,  then  under  the  rule  announced 
in  OifTord  T.  Horton,  M  Wash,  595,  103  Pae. 
988,  Slgnor  would  have  no  legal  title  thereto 
or  to  the  east  half  of  Westlake  avenue,  nor 
would  be  as  an  upland  owner  be  entitled  to 
any  preference  right  to  purchase  the  shore 
lands.  In  his  original  application  and  state- 
ment of  facts,  filed  with  the  board  of  state 
land  commissioners,  the  respondent,  Slgnor. 
predicated  his  alleged  preference  right  to  pur- 
chase upon  bis  claim  of  title  to  the  lots  in 
block  19,  and  upon  the  fee  title  claimed  by 
hfni  in  and  to  the  east  half  of  Westlake  ave- 
nue. In  the  superior  court  he  offered  In  evi- 
dence a  certified  copy  of  a  recorded  deed  for 
block  19  and  other  property,  dated  January 
14,  1800,  from  B.  F.  Day  to  Frances  B.  Day, 
his  wif^  and  was  granted  permission  to 
amend  bis  application  by  adding  thereto  the 
following  allegation:  "Said  applicant,  if  he 
is  not  the  upland  owner.  Is  entitled  to  pur- 
chase said  shore  lands  under  the  provisions 
of  section  2176  of  Balllnger's  Code ;  that  la, 
on  the  14tb  day  of  January,  1890,  the  owner 
of  the  uplands  abutting  upon  said  shore 
lands  attempted  to  convey  and  did  convey 
:  said  shore  lands  by  deed  of  record  in  book 
91  of  Deeds,  p.  393,  to  Frances  B.  Day,  who 
was  a  bona  flde  purchaser  thereof,  and  under 
whom  this  applicant  claims  the  preference 
right  of  purchase."  The  appellants  now  eon- 
tend  that  the  trial  court  erred  in  allowing 
this  amendment  Section  2176,  Balllnger's 
Ann.  Codes  &  St  (Pierce's  Code,  {  8205),  men- 
tioned in  the  amendment,  reads  as  follows; 
"When  the  abutting  upland  owner  has  at- 
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tempted  to  convey  by  deed  to  a  bona  fide 
purchaser  any  portion  of  tbe  tide  or  ahore 
lands  In  tttmt  ot  audi  nplands,  or  llttmal 
rights  ttaertin.  such  rls^t  of  parcbaae  herein 
giren  to  the  upland  owner  shall  be  constmed 
to  belong  to  snCh  pardiaser,  or  to  any  per- 
son, association  or  corporation  claiming  by, 
throogb  or  under  such  purchaser,  to  the  ex- 
tent of  the  tract  or  rl^t  so  conveyed."  If 
Slgnor  has  the  record  title  so  attempted  to 
be  conveyed  by  the  owner  of  the  uplands  to 
a  bona  fide  purchaser,  be  is  entitled  to  the 
preference  right  to  purchase,  and  under  sec- 
tion 5,  c.  ^  p.  90,  Laws  1801,  referring  to 
appeals  from  the  board  of  state  land  com- 
missioners^ we  bold  ttiat  the  amendment 
pleading  audti  preference  rl^t  was  properly 
allowed. 

Tba  respondent  contends  tbat  while  the 
community  consisting  of  B.  F.  Day  and  Fran- 
ces R.  Day,  bis  wife,  still  owned  the  upland, 
the  deed  of  January  14,  1890,  whlcb  be  In- 
troduced In  evidence,  was  executed  and  dellv- 
wed ;  that  the  record  title  to  the  lots  In  block 
19,  now  the  shore  land  lots,  passed  to  Fran- 
ces B.  Day  as  ber  s^arate  property;  that 
resp<Hident  has  deralgned  title  from  her,  and 
that  by  virtue  thereof  be  acquired  the  pref- 
erence rl^t  to  purdiase  the  shore  lands  with- 
out r^ard  to  the  present  ownership  of  the 
uplands.  The  deed  conveying  tbe  watw  lots 
In  block  19  was  executed  and  delivered  to 
Frances  B.  Day  by  B.  F.  Day,  ber  tau^and, 
wblle  the  community  consisting  of  talmsdf 
and  wife  still  owned  the  upland,  and  prior  to 
the  execution  and  delivery  of  tbe  deeds  of 
Day  and  wife  nnder  whlcb  the  ai^lants 
now  deralgn  their  respective  titles  to  the  up- 
lands. Appellants,  however,  contend  that  at 
tbe  date  of  tbe  deed  from  Day  and  wife  to 
tbe  lots  In  block  19  he,  the  grantor,  did  not 
own  tbe  nplands ;  ttiat  th^  were  owned  by 
the  community ;  that  Day's  deed  In  no  man- 
ner aids  the  respondent;  and  tbat  Frances 
R.  Day,  the  grantee,  was  not  a  bona  flde  pur- 
chaser within  the  meaning  of  the  statute. 
Tbe  legal  effect  of  a  deed  from  one  member 
of  a  marital  community  to  tbe  other  Is  to 
convey  the  community  property  and  title  to 
the  spouse  who  is  the  vendee,  so  tbat  It 
becomes,  or  Is  converted  Into^  bis  or  ber 
separate  property,  In  whlcb  tbe  communi- 
ty as  such  ceases  to  have  any  further  title 
or  Interest  Such  a  conveyance  Is  author- 
ized by  section  4539,  Balllnger's  Ann.  Codes 
&  St.  <Plerce's  Code,  i  388Q).  The  deed, 
although  executed  by  one  spouse  only,  Is  In 
law  a  conveyance  by  the  community  to  the 
other  spouse,  who,  being  the  vendee,  there- 
after hohla  the  realty  as  his  or  her  sep- 
arate estate.  After  the  deed  from  B.  F. 
Day  to  bis  wife  was  made  and  delivered,  tbe 
community  still  held  and  owned  the  upland, 
while  the  wife  held  the  record  title  to  tbe 
lots  so  attempted  to  be  conveyed  as  and  for 
her  separate  estate.  The  community  is  an 
entity,  s^rate  and  distinct  from  either 
BiMUSK  Title  to  community  property  held  In 


the  name  of  eltbor  sponse  for  the  benefit  ot 
the  community  Is  dearly  distinguished  tcom 
tbe  title  to  s^rate  property  held  by  on* 
spouse  for  his  or  her  benefit,  dlsdurged  from 
any  claim  or  rl^t  of  tbe  community  as  such. 
Had  the  community,  as  owner  <tf  the  uplands, 
attempted  to  conv^  the  lots  In  block  19  to 
some  third  party,  a  twna  fide  purchaser,  tta«i 
und»  section  2176,  Balllnger's  Ann.  Codes  ft 
St,  supra,  Budi  third  party  would  nndonbted- 
ly  have  acqnired  the  prefer«ice  ri^t  to  pur* 
chase  the  shore  lands.  In  other  words,  tta» 
^ference  right  vrould  paas  from  tbe  com- 
munity owner  of  the  nplands  to  such  bona 
flde  purchase  and  his  grantees.  There  Is  no 
reason  why  It  would  not  In  like  manner  pass 
from  the  commonlty  owner  to  the  spouse  ac- 
quiring it  as  separate  propoly.  and  tbere> 
after  to  Ills  or  her  grantea  If  not,  there 
would  then  be  In  this  state  at  least  one  spe- 
cies of  community  pn^mrty,  involving  a  val- 
uable i^bt,  whldi,  under  section  4539,  Bol- 
linger's Ann.  Codes  &  Sti  supra,  could  not  b» 
conreyed  to  eith^  spouse  and  become  aepa.- 
rate  property. 

Appellants  further  contend  that  the  deed 
from  B.  F.  Day  to  bis  wife  was  not  an  at- 
tempt to  conv^  to  a  bona  flde  purchasw.  It 
redtes  a  consideration  of  ClO/XX)^  which  has 
not  been  quatloned  or  attacked.  In  the  al^ 
sence  of  evidence  showing  fraud,  the  deed  la 
pr»umed  to  have  been  made  in  good  faith, 
for  a  valid  consideration,  and  to  a  bona  flde 
purchaser. 

At  the  time  of  the  «cecutlon  of  this  deed, 
the  Days  evidoitly  bdleved  the  community 
owned  the  water  lots  in  block  19.  This  being 
true,  and  a  valuable  ctmsideratim  which  ap- 
pellants do  not  Question  a^earli^  in  the 
deed,  we  are  omip^led  to  hold  that  the  com- 
munity as  owner  of  the  upland  attempted  In 
good  faith  to  convey  the  water  lots,  now  tbe 
shore  land  lots,  to  Frances  B.  Day  as  a  bona 
fide  purchaser  for  value,  and  tliat  undw  sec- 
tion 2176,  Balllnger's  Ann.  Codes  &  St,  su- 
pra, the  respondent.  Signer,  wbo  baa  de- 
ralgned title  from  her,  Is  entitled  to  the  pref- 
erence right  to  purchase  the  shore  lands 
without  regard  to  the  present  ownenhlp  of 
the  abutting  uplands. 

Tbe  Jtt^iment  is  affirmed. 

BUDKIN,  C.  J.,  and  MOUKT,  PARKKH, 
and  DUMBAB,  JJ.,  concur. 


MILLER  V.  MADDOCES  et  aL 

&IADDOCKS  V.  MILLER. 

(Supreme  Court  of  Waflhlngton.  March  28, 
1910.) 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  George  E.  Morris,  Judge. 

Application  by  Martha  A.  Miller  and  other* 
to  tbe  Board  of  State  Lend  CommisHionera  to 
purchase  shore  lands  in  Seattle.  From  tbe 
awards.  Martha  A.  Miller  and  T.  D.  Maddocka 
appealed  to  the  superior  court  Tb^  appeals 
were  consolidated,  and  tried  on  an  agreed  aute- 
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ti  to  the 
Maddocka 


meat  of  actcL  aod  from  its  jndgi 
prefeience  right  to  purchase  V. 
«od  another  appeal.  Affinned. 

H.  D.  Moore  and  John  P.  Hartman,  for  appel- 
lants. 


PESB  CimiAH.  The  Ismiea  and  aBslniments 
of  error  in  this  consolidated  cause  beinir  in  prin- 
ciple the  same  as  those  involved  in  Shorett  v. 
Signor  (No.  8,398,  decided  by  this  court  on  this 
date)  107  Pac.  IC^  the  parties  to  this  appeal 
have  stipulated  that  the  disposition  of  this  case 
aball  be  controlled  by  that.  The  judfment  here- 
UL  is  therefore  affirmed. 


CRAVEB  V.  MOSSBACH. 

(Supreine  Court  of  Washincton.    March  25^ 

1910.) 

1.  Taxation  (|  708*)~Fok£ci.obdbs  or  Tax 
CBBTiFiCATxa— Void  Summoks— Effect. 

A  judgment,  foreclosine  tax  certificates  en- 
tered on  insnfflcient  and  vow  summons,  Is  y«M, 
and  one  acquires  do  intenit  by  virtue  thereot 
(Ed.  Note.— For  other  mnn,  see  .Taxation, 
Cent.  Dig.  i  1406;  Dec.  Die  1  708.*] 

2.  Taxation  ((  800*)  —  Fokeclosubb  —  Rb- 
dkmptioh. 

Where  the  tender  of  plaintiff  suing  for  the 
poBsessIon  of  property  claimed  under  a  tax  deed 
vas  rejected  because  defendant  contested  plain- 
tiff's claim  of  title,  there  was  no  necessity  for 
keeping  the  tender  good,  as  the  court  could  on 
defendant's  request  find  the  amount  of  taxes 
paid,  and  make  farther  payment  a  condition 
precedent  to  a  recovery. 

[Ed..  Mote.— For  other  caaea,  we  Taxation, 
Dec.  Dig.  i  800.*] 

&  Tknakct  in  Common  (S  S5*)— Actions— 
Pabtibs. 

A  grantee  in  a  quitclaim  deed,  executed 
by  heirs  of  the  deceased  owner,  leaving  surviv- 
ing a  widow,  acquires  a  valuable  interest  in  the 
land,  and  becomes  a  tenant  in  common  with  the 
widow,  and  may  recover  the  entire  property 
faeld  by  one  under  a  void  tax  sale. 

[Ed.  Note, — For  other  cascR.  see  Tenancy  in 
Common,  Cent.  Dig.  {  147;  Dec.  Dig.  I  65.*1 

4.  Tenancy  in  Gouuon  (i  55*)— PossEsaiON 
BY  Tenants, 

A  tenant  in  common  Is  entitled  to  the  pos- 
session of  the  entire  estate  as  against  every  per- 
son other  than  the  co-tenant,  and  may  recover 
possession  of  the  entire  property  held  by  a 
stranger  to  the  common  title. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common.  Cent.  Dig.  8  147;  Dec.  Dig.  i  55.*] 

5.  Appbax,  and  Ebbob  (f  20S*)— Finding B— 

ESTOPPEX. 

Where  no  exception  was  taken  to  a  findins, 
it  became  binding  on  both  parties,  and  a  party 
was  estopped  from  Insiatinfr  that  evidence  snp- 
jwrtlng  the  finding  was  rejected  when  oflfered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Knor,  Cent  Dig.  S|  1536-1551;   Dec.  Dig.  | 

Department  1.  Appeal  from  Superior 
Court.  King  County;  A.  W.  Prater,  Judge. 

Action  hyi  L.  H.  Graver  against  August 
Mossbacb.  From  a  judgment  for  defendant, 
plaintiff  appeals.   Beversed  and  remanded. 

A.  C.  MacDonald,  for  appellant  Ulchard 
Sax6  Jones,  for  respondent 


PUR  CUBIAM.  On  April  7,  1891,  Ernest 
Luckner  became  the  owner  in  fee  simple  of 
lot  S  In  block  1  of  Mills  ft  Bandall's  Canal 
addition  to  tbe  city  of  SeatUe.  He  died  In- 
testate on  Decemt>er  2,  1890,  wlthont  havlDg 
disposed  of  tbe  property,  leaving  as  bla  wife 
Minna  Luckner,  and  five  children,  Bernard. 
Anton.  Annie,  Louise,  and  Emma.  Tbe  taxes 
were  suffered  to  become  delinquent  on  tbe 
property,  and  a  delinquent^  certificate  tbere- 
for  >waa  taken  out  on  October  16,  1900.  by 
one  a  F.  Rollins,  and  in  the  November  fol< 
lowing  proceedings  veee  begun  to  foreclose 
tbe  same.  These  proceedings  were  prosecu^ 
ed  to  judgment  resulting  in  a  sale  of  tbe 
property,  at  which  sale  BoUlns  became  the 
purchaser  for  the  amount  of  tbe  taxes  then 
due  and  the  costs  ot  tbe  foreclosure  proceed- 
ings. Subsequnitly  BoUlns  conveyed  his  In- 
terests to  tbe  respondent  Mossbach.  On 
June  17.  1907,  Minna  Luckner,  Anton  Luck- 
ner, Louise  Lu(^ner,  Anna  Fapenbers,  and 
Emma  Pankow,  by  quljicialm  deed  convey- 
ed their  Interests  In  tbe  property  to  tbe  ap- . 
pellant  Thereafter  tbe  appellant  b^n  the 
present  action  against  the  respondent  Moss- 
bach,  and  others  to  recover  possession  of  the 
property,  averring  in  his  complaint  thstt  tbe 
foreclosure  proceedings  were  void  for  want 
of  snflSdent  service,  and  that  be  was  the 
owner  of  the  property  In  virtue  of  the  quit- 
claim deed  above  described.  On  tbe  trial 
tbe  appellant  offered  evidence  tending'  t» 
support  his  ava*ment  as  to  the  foredosuro 
proceedings,  and  certified  copies  from  tbe 
county  records  showing  mesne  conveyance 
from  the  government  of  the  United  States 
to  Ernest  Ln<ftner.  He  then  offered  In  evi- 
dence the  deed  from  tbe  heirs  of  Ernest 
Luckner  to  himself.  Thto  deed  was  reject- 
ed as  evidence  hy  the  court,  apparently  for 
the  reason  that  the  grantors  were  in  no  way 
connected  with  the  title  of  Ernest  Luckner. 
The  appellant  thereupon  introduced  tbe  dep- 
osition of  Anna  Papenberg,  who  testified 
that  she  was  a  daughter  of  Ernest  Luck- 
ner; that  her  father  died  in  December  2, 
1889 ;  that  he  left  as  bis  sole  heirs  at  law 
the  grantors  named  in  the  quitclaim  deed  to 
appellant,  together  with  one  Bernard  Luck- 
ner, a  son,  who  had  died  some  three  years 
prior  to  Its  execution.  She  also  testified 
that  her  mother,  who  bad  joined  in  the  deed, 
was  not  then  of  perfectly  sound  mind.  The 
appellant  further  offered  evidence  tending 
to  show  a  tender  to  the  respondent  of.  the 
amount  of  taxes  and  penalties  paid  by  him 
to  the  county  and  state,  and  then  rested. 
Hhe  court,  therefore,  announced  that  it 
would  render  Judgment  for  the  res^ondenl, 
and  subsequentlji  made  findings  of  fact  in 
wbidi  It  found  that  Ernest  Luckner  was  the 
owner  of  the  property  st  tbe  time  of  bla 
death,  that  respondent  was  in  possession  of 
the  property,  and  that  tbe  foreclosure  pro- 
ceedings were  regular  and  sufficient  It 


•Por  other  cases  see  swum  topic  and  section  NUHBBR  In  Dee.  *  Am.  Diss.  U07  to  Oats,  *  R-;p3rter  Indexes 
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found  tbat  $70  had  been  tendered  respondent 
aa  taxes  prior  to  the  commencement  of  the 
action,  bnt  arerred  that  It  was  nnable  to 
find  from  tbe  evidence  whether  or  not  this 
was  a  Bufilclent  tender.  On  the  qneatlon 
of  tbe  appellant's  title  tt  made  the  fbllow- 
Ing  findings:  "(4)  That  on  or  about  the  17th 
day  of  June,  1907,  the  plaintiff  In  this  action 
accepted  a  qoltdalm  deed  from  Minmt  Lnck- 
ner,  Anton  Lockner,  Louise  Ludmer,  Anna 
Papenberg,  and  Bmma  Panbow,  describing 
that  the  parties  conv^ed  to  the  plaintiff  all 
of  their  Interest  in  lot  8,  block  1,  Mills  ft 
Randall's  Canal  addition;  tlmt  at  the  time 
of  making  said  deed  Ernest  LndEner  was 
dead,  having  died  in  the  dty  of  (^cago,  and 
leaving,  among  other  heirs,  a  son  known  as 
Bernard  Luckner.  (5)  That  no  other  evi- 
dence was  introduced  in  this  action  of  any 
interest,  title,  or  right  In  the  plaintiff,  L.  H. 
Craver,  than  snch  as  came  to  him  by  reason 
of  said  qnltclalm  deed  from  Minna  Luck- 
ner, Anton  LiMkaier,  Louise  Luckner,  Anna 
Papenberg,  and  Bmma  Pankow.  That 
Minna  Lnckner,  one  of  the  persons  making 
said  quitclaim  deed,  was  the  wife  of  Qmest 
Luckner,  deceased,  and  was  of  nnsonnd  mind 
at  tfae  time  of  making  the  quitclaim  deed 
heretofove  referred  to,  having  insufSdent 
ablll^  and  knowledge  ta  properly  convey 
said  property."  It  also  found  that  the  ap- 
pellant had  never  been  In  possession  of  the 
property,  and  that  tbe  app^lant's  claim  of 
Interest  therein  was  wrongful.  As  cmiclo- 
slons  of  law  it  found  that  the  respondent 
was  entitled  to  a  Judgment  against  the  ap- 
pellant, to  the  effect  that  the  appellant  take 
nothing  by  his  action,  and  that  the  respond- 
mt  was  entitled  to  a  decree  quieting  his 
Utle  as  against  the  appellant's  claims.  Judg- 
ment was  entered  accwdlngly. 

The  Judgment  must  be  reversed.  The  sum- 
mons In  the  tax  foredosnre  proceedings  was 
by  publication,  and  was  insufficient  under 
the  rule  announced  by  this  court  In  Thomp- 
son V.  Bobbins,  82  Wash.  149,  72  Pac.  1013, 
Smith  V.  White,  S2  Wash.  415,  73  Pac.  480, 
Woodham  v.  Anderson,  32  Wasdi.  SCO,  73 
Pac.  530,  and  Dolan  v.  Jones,  37  Wash.  176, 
79  Pac.  040,  and  Wick  v.  Bea,  64  Wash.  42^ 
103  Pac.  402.  The  summons  being  Insnffl- 
dleat  and  void.  It  follows  as  of  course  that 
the  Juc^ment  altered  thereon  is  void,  and 
that  the  respondoit.  In  so  far  as  his  claim 
of  title  Is  based  upon  tbe  foreclosure  pTo> 
ceedlngs,  has  no  interest  In  or  claim  to  the 
property.  The  tender  was  ample  enough  to 
permit  the  appellant  to  maintain  the  action. 
It  was  not  rejected  because  of  Its  Insuffi- 
ciency, but  because  the  respondent  Intend- 
ed to  contest  the  appellant's  dalm  of  title. 
rHiere  vnu  thmfore  no  necessity  for  keep- 
ing it  good  or  bringing  It  Into  court  The 
court  could  properly,  if  the  respondent  so 
requested,  in  the  exerdse  of  Its  equitable 
powers  find  the  amount  of  taxes  paid  by  the 


respondent,  and  make  their  pajmoit  to  the 
respondent;  or  Into  court  ft>r  him,  a  ccmdl- 
tion  preced«it  to  letting  the  appellant  in 
possession  of  the  land,  but  because  the  court 
is  nnable  to  find  from  the  evidence  offered 
whether  tlie  tender  was  in  the  full  amount 
of  the  taxes  paid  by  the  respoadent  is  no 
reason  for  denying  the  appellant  the  right  to 
recover  his  pnqierty. 

On  tbe  question  of  title  tbe  evidence  shows 
that  iSiB  appellant  acquired  by  his  deed  from 
the  heirs  of  Bmest  Luckner  a  valuable  In- 
terest in  the  land  In  question,  ^tependlng  in 
quantity  on  the  question  whetlier  the  prop«^ 
^  was  orlghially  the  separate  pn^ie'ty  of 
Ernest  Lnckner  or  the  community  property 
of  Luckner  and  his  wife.  Bat  this  ques- 
tion is  not  material  herei  Bji  his  deed  the 
appellant  became  a  tenant  In  common  of 
Uie  property  with  the  wife  of  Luckna,  and 
the  rule  In  this  state  is  that  a  tenant  in  com- 
mon is  entitled  to  tflke  possession  vt  tbe  en- 
ttie  estate  as  against  every  person  oth« 
than  the  co-tenant,  and  may  recover  posses- 
sion of  tbe  entire  pn^erty  when  hdd  by  a 
stranger  to  tlie  common  title.  Allen  v.  Big- 
gins, 9  Wash.  446.  37  Pac  671,  43  Am.  St. 
Bep.  847. 

Tbe  respondent  arguM  that  tlw  deed 
through  which  the  appellant  derives  title  Is 
not  before  the  court,  as  it  was  rejected  when 
offwed,  and  was  not  subsequently  reintro- 
dnced.  But  the  appellant  Is  estopped  to 
make  this  contention  by  reason  of  the  find- 
ing of  the  court  above  quoted.  No  excep- 
tion was  taken  to  this  finding,  and  It  became 
binding  upon  both  parties.  Moreover,  the 
rejection  of  the  deed  when  offered  was  ctm- 
dlttonal,  and  the  appelant  had  the  right  to 
rely  on  the  action  of  the  court  treating  It 
as  pn^rly  In  evidence.  Any  other  rule 
would  mislead  him  to  bis  prejudice. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  de- 
cree  in  favor  of  the  appellant,  awarding  him 
the  possesidon  of  tbe  property. 


DEAIEXT  BBOS.  CO.  v.  CITT  OP  WALLA 

WALLA. 

(Supreme  Court  of  Washington.    Mardi  28; 
1910.) 

1.  Watkbs  and  Wateb  GOtTBfiEB  (|  86*)— Dl- 

VEB8I0N  ow  Wateb. 

Where,  on  accoant  of  the  action  of  a  dty 
In  diverting  tbe  waters  of  a  creek,  a  riparian 
mill  owner  puts  in  electrical  machinery  to  op- 
erate his  mill,  tbe  expense  of  operation  is  a 
standard  of  the  damage  austained. 

[Ed.  Mote.^ — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  82;  Dec  Dig.  | 
86.*] 

2.  Waters  ano  Water  Goubbks  (fi  40*)  — 
RioHTs  OT  Lowes  Pbopbiftob— Sufficien- 
cr  OF  Flow. 

if  water  con  be  traced  aa  a  part  of  the 
anrfece  flow,  the  rlgbta  of  the  lower  proprietor 
win  remain  attached,  though  the  water  ftw  • 
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thne  dlrappean  in  a.  ehannel.  If  It  can  be  traced 
back  to  toe  general  conrae,  and  a  lower  pro* 
prietor  of  a  water  course  fed  by  the  waters  of 
a  spring  which  in  torn  is  fed  by  a  lateral  of 
\he  water  course,  has  a  rifdtt  to  the  flow  of  the 
lateral  as  well  as  to  the  spring. 

WEd.  Note.— For  other  cases,  see  Waten  and 
ater  Courses,  Dec.  Dig.  8  40.*] 

Department  1.  Appeal  from  Superior  Gonrt, 
Walla  Walla.  County;  Chester  F.  Miller, 
Jndge. 

Action  by  Dement  Bros.  Company  a^lnst 
the  City  of  Walla  Walla.  From  a  Judgment 
for  plaintiff,  defendiant  appeals.  Affirmed, 
with  leave  to  the  dty  to  begin  condemnation 

proceedings. 

Sharpateln  &  Sharpeteln,  for  appellant.  T. 
P.  ft  G.     Oose,  for  respondent 

CHADWICK.  J.  MIU  creek  Is  a  nonnav- 
fgable,  perennial  stream,  running  through  the 
clt7  of  Walla  Walla.  Since  the  first  settle- 
ment of  the  country  its  waters  hare  been 
used  for  Irrigation  and  power  purposes.  For 
more  than  30  years  respondent  or  its  Im- 
mediate predecessors  in  interest  have  oper- 
ated a  flouring  mill  with  power  generated 
from  the  waters  of  the  creek.  In  1896  the 
Walla  Walla  Water  Power  Company,  a  prl- 
yate  corporation,  by  means  of  infiltration 
wells,  subterranean  pipes  and  chambers,  de- 
veloped and  diverted  a  part  of  the  waters 
of  Mill  creek  for  the  use  of  the  citizens  of 
Walla  Walla.  In  1899  the  city  acquired  all 
the  rights,  interests,  and  properly  of  the 
water  company,  and  through  the  same  de- 
vices and  by  other  developments,  an  increas- 
ed flow  of  the  waters  met  the  needs  of  a 
rapidly  growing  urban  population.  Plain- 
tiff began  this  action  to  recover  damages 
resulting  to  it  on  account  of  a  shortage  of 
water,  alleged  to  have  been  caused  by  the 
unwarranted  acts  of  tl.e  city  during  the 
years  1904  and  1006,  and  to  enjoin  the  city 
from  further  invasion  of  Its  rights.  The 
case  was  allowed  to  drag  itself  along  so  that, 
before  it  was  ended,  plaintiff  obtained  leave, 
and  was  permitted,  to  file  a  supplemental 
complaint  setting  up  like  damages  for  the 
years  1906  and  1907.  The  trial  Judge  made 
findings  and  decree,  affirming  the  right  of 
respondent  to  use,  unimpaired  by  any  act  of 
the  city,  the  natural  flow  of  the  waters  of 
Mill  creek  for  power  purposes,  and  awarded 
damages  in  the  sum  of  ^,000  for  the  years 
1904  and  1905,  and  the  sum  of  $1,935.65  for 
the  years  1906  and  1907.  The  testimony  is 
voluminous,  and,  while  in  some  few  in- 
stances may  be  said  to  be  conflicting,  there 
Ib  abundant  evidence  to  sustain  the  decree  of 
the  court  awarding  to  the  respondent  a 
right  to  the  use  of  the  waters  of  MIU  creek 
without  impairment  or  diminution  on  the 
part  of  the  city.  It  Is  true  that  the  city 
has  undertaken  to  prove  that  the  principal 
source  of  its  supply  is  what  la  known  as  Len< 
non  springs,  lying  near  the  north  bank  of  Hill 


creek,  which  It  daims  is  an  Independent 
flow:  bat  there  is  ample  evidoice  to  show 
that  Louion  springs,  In  so  far  as  the  waters 
flow  in  any  material  quantity,  are  fed  by 
waters  takoi  from  wliat  is  known  as  "Isaacs 
mill  race^"  a  lateral  of  Mill  creek,  which  is 
now  owned  by  the  city  and  has  been  used 
for  power  purposes,  and,  were  such  waters 
allowed  to  flow  uninterruptedly,  would  reach 
the  head  of  respondent's  race  and  be  available 
to  it  for  power  purposes.  So  that  the  only 
question  for  us  to  determine  Is  whether  the 
testimony  sustains  the  award  of  damages. 

It  is  first  contended  that  the  Judgment  for 
damages  cannot  be  allowed  to  stand  for  the 
reason  ttiat  many  owners  riparian  to  Mill 
creek  have  been  and  are  now  diverting  and 
using  water  and  that  they  are  equally  liable 
for  the  damage,  If  any  was  sustained.  The 
trial  court  found  that  certain  of  these  ri- 
parian owners  were  only  using  the  amount 
of  water  to  which  they  were  entitled.  The 
testimony  shows  that  others  were  wrongful 
users,  and  that  respondent  from  time  to  time 
patrolled  the  creek  and  dammed  up  the 
heads  of  their  ditches.  It  is  further  shown 
that  the  substantial  diversion  was  that  made 
by  the  city  at  the  so-called  "Lennon  springs," 
and  that  but  for  this  no  material  damage 
would  have  resulted.  We  believe  the  findings 
of  the  lower  court  in  this  regard  are  correct, 
and  should  t>e  sustained. 

It  is  next  urged  that,  in  any  event,  the 
city  is  liable  for  only  nominal  damages,  for 
the  reason  that  the  only  shortage  proven  Is 
that  occurring  In  the  summer  months,  and 
that  the  proof  shows  that  respondent's  mill 
had  not  been  accustomed  to  run  during  that 
season  of  the  year  for  the  want  of  power; 
in  other  words,  that  au  award  of  damages 
would  reault  in  the  payment  to  the  respond- 
ent for  something  that  it  did  not  possess 
and,  hence,  could  not  be  deprived  of.  The 
testimony  upon  this  feature  of  the  case  shows 
tlmt  there  was  a  general  shortage  running 
through  the  winter  months,  and  while  there 
was  an  average  season  of  atraut  six  weeka 
in  the  summer  when  the  mill  was  accustom- 
ed to  shut  down,  that  nevertheless  the  water 
had  been  used  to  elevate  and  dean  grain  and 
to  run  the  barley  aAd  feed  mill  during  that 
season.  In  1905  respond^it  put  in  a  supple- 
mental dectric  power  and,  for  the  years  1906 
and  1907,  the  court  fixed  the  damages  by 
allowing  tiie  amounts  expended  by  respond- 
ent for  electric  power  whoi  there  was  in- 
sufficient water  to  operate  the  mill  at  its 
capacity.  This  method  furnished  an  exact 
standard  of  meosuremwt  and,  although  the 
amount  allowed  for  the  two  previous  years 
may  seem  to  be  arbitrarily  fixed,  we  think 
the  court  might  with  propriety  have  fixed  a 
greater  snm. 

Appellant  relies  upon  the  case  of  Meyer  v. 
Tacoma  Light  ft  Wato:  Company,  8  Wash. 
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144,  86  Paa  6Q1,  Boytng  that  to  sustain  this 
judgment  we  must  overrule  that  case.  On 
the  contrary,  as  we  read  the  case  It  1b  not 
Inconsistent  with  our  present  ooncluslon.  It 
was  there  held:  'There  Is  nothing  In  the 
proofs  in  any  manner  tending  to  show  that 
the  water  was  confined  to  a  space  Immedi- 
atdy  beiow  or  near  the  actual  bed  of  the 
stream  upon  the  surface  of  the  ground,  hence 
the  contention  of  plaintiffs  can  only  be  sus- 
tained by  holding  that  the  entire  valley 
through  whldi  it  flowed  constituted  the  bed 
of  the  stream.  •  •  *  There  was  nothing 
to  warrant  any  other  conclusion  than  that 
the  water  spread  itself  through  the  gravel 
under  and  on  each  side  of  the  Btream,  with 
no  other  boundaries  than  the  uoderlylug 
stratum  of  whldi  we  have  qpoken.  There  la 
nothing  to  at  all  indicate  where  or  how  with- 
in such  bonndarieB  the  flow  is  continued.  It 
may  have  appeared  by  Inferrace  that  the 
waters,  or  a  portion  of  them,  eventually 
reached  the  lak^  but  there  was  nothing  to 
to  show  that  they  so  reached  the  lake  In  any 
other  manner  than  by  percolation  through 
the  entire  gravd  bed  of  the  valley  of  the 
stream."  There  is  no  reason  for  qjeculation 
io  this  case.  The  waters  of  Lennon  springs, 
the  principal  source  of  san>Iy,  were  direct- 
ly fed  by  water  taken  from  the  Isaacs  race, 
without  which  appellant's  system  would  have 
been  entirely  inadequate  to  supply  the  needs 
of  the  <dty.  If  water  can  be  traced  as  a 
part  of  the  surface  flow,  the  rights  of  the 
lower  proprietor  will  remain  attached,  al- 
though the  water  for  a  time  disappears  In 
the  channel,  or  sinks  and  arises  out  of  it, 
If  It  can  be  traced  back  to  the  general  course. 
It  Is  only  where  the  Identity  of  flow  is  lost 
that  the  rule  of  the  Meyer  Case  applies. 

The  Judgment  is  affirmed,  with  leave  grant- 
ed to  the  rfty  of  Walla  Walla  to  begin  con- 
demnation proceedings  within  90  days  after 
the  r^ittitur  goes  down. 

BUDKIN,  C.  J.,  and  FULLBBTON,  and 
GOSE.  JJ.,  ccmcur. 


POULTRY  PRODUCERS'  UNION  v.  WIL- 
LIAMS et  al. 

^Saoreme  Court  of  WaBhinyton.  March  23, 
^    ^  1910.) 

1.  Insurance  (8  265*)  —  Application— Wab- 

BANTIES— REPBESENTATIONB. 

Whether  the  answers  made  by  toe  ap- 
plicant for  a  policy  of  indemnity  or  iuBurance 
are  warranties  or  mere  representations  depends 
on  the  character  of  the  question  and  its  answer, 
the  opportunity  of  the  insurer  to  miard  aBainst 
the  representation  in  the  light  of  its  consequeQ- 
cea,  or  Trhether  it  is  materia!  to  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  560 ;  Dec.  Dig.  {  265.*] 

2.  INSOBANCK   (§§   253,  264*)- WABBABTIES- 

Refbesentations. 

A  warranty  in  an  application  for  a  policy 
«f  indemnity  or  Inenrance  must  he  strictly 


true,  while  a  representation  need  only  be  sab- 
stantially  true. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  561:  Dec.  Dig.  H  253,  201*J 

3.  INSUBANCE    (5    259*)  —  IHOEMNITT  INSUB- 
ANCE. 

A  corporattoQ  which,  before  applying  for  a 
policy  of  indemnity  insurance,  was  advised  that 
the  accounts  of  one,  the  faithful  discharge  of 
whose  duties  it  desired  to  insure,  did  not  bal- 
ance, the  cash  deposits  exceeding  the  amount 
shown  by  the  hooln,  was  charged  with  the  duty 
of  ascertaining  the  true  condition  of.  the  hooka 
before  representing  to  Insurer  that  they  were 
correct. 

[Ed.  Note.— For  other  cases,  see  Insurance* 
Cent.  Dig.  I  602;  Dec.  Dig.  {  299.*] 

4.  IKSUBANCE   (I    2G4*)  —  INDEUNITT  INSUB- 
AKCB— WaBBANTT. 

A  representation  by  a  corporation  in  an  ap- 
plication for  a  policy  of  Indemnity  insurance 
that  the  boolis  kept  by  the  employ^,  whose  fideli- 
ty it  desired  to  insure,  were  examined  and 
found  to  balance  was  a  warranty  of  a  mafieiial 
fact. 

[Ed.  Note. — For  other  cases,  see  Inauninc^ 
Cent.  Dig.  |  565 ;  Dec.  Dig.  i  264.«] 

5.  Refebbnce  (I  20*)— LoNQ  Account— Dxa- 

CBETIOH  OF  CODRT. 

A  case  involviug  the  examination  of  a  long 
and  complicated  account  may  l>e  sent  to  a  ref- 
eree to  return  the  facts,  it  being  a  matter  of 
discretion  with  the  trial  judge  under  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Befereac^ 
Cent  Dig.  i  S6;  Dec  Dig.  S  2a*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   Boyd  J.  Tallman,  Judge. 

Action  by  the  Poultry  Producers'  Union 
against  F.  C.  Williams  and  the  Title  Guar- 
anty &  Surety  Company.  Judgment  for 
plalutlff,  and  defendants  appeal.  Affirmed 
as  to  defendant  Williams,  and  reversed  as 
to  the  other  defendant,  with  instructions  to 
dismiss  the  case. 

Graves  &  Murphy,  Charles  H.  Winders, 
and  R.  G.  McClelland,  for  appellants.   J.  H. 

Alleu,  for  respondent 

CHADWICK,  J.  This  Is  an  action  to  re- 
cover on  a  fidelity  bond  executed  by  one  F. 
C.  Williams,  an  employ^  of  the  respondent 
On  August  24,  1907,  the  Poultry  Producers' 
Union  was  organized  and  Incorporated,  and 
opeued  up  for  business  in  Seattle,  Wash. 
Williams  was  employed  as  an  office  man  and 
bookke^r,  and  had  considerable  to  do  with 
the  outside  business  of  the  corporation  such 
as  the  sale  of  its  corporate  stodc  and  the 
purchase  and  sale  of  the  produce  handled 
by  the  concem.  On  September  11,  1907,  the 
then  manager  of  the  concern,  B.  M.  War- 
den, retired,  and  Williams  was  made  secre- 
tary-treasurer and  manager  of  the  company. 
In  this  position  a  fidelity  bond  was  requir- 
ed, and  an  application  was  made  and  signed 
by  C  H.  Severance,  president  of  the  com- 
pany. Among  other  questions  asked  and 
answered  were  the  following:  "(IS)  When 
were  his  accounts  last  examined?  A.  Sep- 
,  tember  11,  '07.  (14)  Were  they  at  that  time 
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In  evtty  respect  correct  and  fundi  on  band 
to  balance?  A.  Yea.  O.Sli  la  there  now  or 
has  there  been  any  ^rtage  due  yon  by 
bondsmen?  A.  No."  The  ai^catlon  coo.- 
tained  the  following  stipulation:  *'*Xt  Is 
agreed  that  the  abore  ansvors  are  to  be 
taken  as  a  condition  precedent  and  as  the 
basis  of  the  said  bond  applied  for  or  any  re- 
newal or  continuation  of  the  same  that  may 
be  issued  by  the  Title  Guaranty  &  Tmst 
Company  of  Scranton,  PennaylTanIa,  to  the 
undersigned  upon  the  person  abore  named." 
A  bond  was  thereupon  Issued,  In  which  It 
was  also  recited :  "If  tiie  employe's  written 
statement  hereinbefore  referred  to  shall  be 
fbund  in  any  respect  untrue  this  bond  shall 
be  void."  On  September  28d,  jnst  one  we^ 
later,  Williams  was  shorn  of  his  authority 
and  discharged  by  the  board  of  directors. 
This  action  la  brought  to  recover  the  amount 
of  bis  embezzlements. 

We  are  met  at  the  threshold  of  the  case 
by  the  contention  of  appellants  (a)  that  the 
answers  in  the  application  were  warranties, 
and,  being  untrue,  the  policy  is  aToided, 
or  (b)  If  they  be  htid  to  be  representations 
only,  they  were  made  by  the  president,  he 
knowing  them  to  be  false,  so  that  appelant 
company  was  dtfrauded  find  hence  cannot 
be  held  under  the  policy.  Whether  the  an- 
swers made  by  the  applicant  for  a  policy 
of  indenmlly  or  insurance  are  warranties  or 
mere  representations  must  depend  upon  the 
character  of  the  questlcm  and  Its  anawer, 
the  opportunity  of  the  insnrer  to  guard 
against  the  representation  in  the  li^t  of  Jts 
consequences,  or  whether  it  is  material  to 
the  risk.  A  warranty  must  be  strictly  true. 
Rice  T.  Fidelity  ft  D^>osU  Company,  103 
Fed.  427,  43  O.  C.  A.  270.  A  representation 
need  only  be  aubstantially  true.  Missouri  ft  K. 
T.  Trust  Co.  T.  German  Nat  Bank,  77  Fed. 
117,  23  C.  O.  A.  66.  "The  crucial  distinction 
between  a  representation  and  a  warranty  Is 
that  the  one  Is  not,  and  the  other  Is,  a  part 
of  the  contract  between  the  parties,  and  Uut 
the  truth  of  the  one  is  not,  and  the  truth 
of  the  other  Is,  a  condition  precedoit  to  a 
recovery  upon  the  policy  or  bond  to  which 
they  relatet,"  Bloe  t.  Fid^ty  ft  Deposit  Co., 
supra. 

Measured  by  these  roles,  will  a  court  pre- 
sume that  appellant  company  would  hare 
assumed  the  risk  of  Insuring  the  employ€ 
bad  the  true  state  of  facts  been  made  known 
to  it?  It  was  advised  by  the  president  of 
the  respondent  that  the  books  had  been  ex- 
amined on  S^tember  11th,  and  found  to  be 
correct;  that  it  was  then  found  that  there 
were  cash  and  credits  to  balance  the  ac- 
counts. The  evidence  shows  that  the  presl- 
d«it  had  no  personal  knowledge  of  the 
books  and  accounts;  that,  In  fact,  no  exam- 
ination np<m  which  a  conclusive  or  even  an 
approximate  Judgment  could  be  based  had 
been  had.  The  only  Justification  for  the  on* 
vwers  to  the  questions  quoted  above  was  an 
taupectloa  and  casting  qp  <tf  the  cuUnxA 
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and  hank  passbook.  i!bSa  examination  was 
made  by  N.  iS.  Wardell,  a  brother  of  the 
graeral  manager,  at  that  time.  After  quali- 
fying himself  OS  an  exj^t  bookkeeper,  he 
testlfled  as  follows:  *'Q.  And  I  will  ask  you 
If  during  that  time,  and  if  so,  as  near  the 
date  as  yon  recollect,  at  the  request  of  your 
brother,  Mr.  B.  M.  Wardell,  you  examined 
Williams'  books?  A.  I  examined  a  por- 
tion of  them.  The  cashbook,  I  believe,  and 
the  tunkbook.  *  *  *  Q.  State  from  the 
result  of  that  examination  what  yon  report- 
ed to  yova  broth«,  Mr.  R.  BL  Wardell,  as  a 
result?  A.  I  made  simply  a  verbal  report 
I  Just  went  over  them  hurriedly.  BIy  report  to 
him  was  that  apparently  all  money  received 
had  been  properly  deposited,  even  showing 
a  little  more  money  dcgnsited  than  had  been 
received.  Q.  In  order  to  ascertain  that 
what  did  yon  do?  A.  I  simply  ran  up  the 
cash  receipts  and  the  bank  deposits.  Q.  The 
cash  dlsbnrsonaits?  A.  Tes,  sir.  *  *  * 
Q.  Were  these  the  only  two  books  In  your 
possession?  A.  That  is  all.  Q.  Did  you 
ascertain  bow  much  cash  there  was  in  the 
safe?  A.  No.  Q.  Did  yon  ascertain  whether 
there  were  notes  and  securities  in  the  posses 
slon  of  the  defendant  Williams?  A.  No,  x 
did  not  Q.  All  you  did.  then,  was  to  foot 
up  the  cashbook  and  bankbocdc,  and  they 
disclosed  to  yon  that  Qiere  was  more  monw 
deposited  in  the  bank  than  aK>eared  to  have 
been  taken  in?  A.  That  is  my  recollection 
of  my  report  to  my  brother,  that  all  money 
had  been  accounted  for  In  the  bank  and  even 
a  UtUe  more.  •  *  ♦  Q.  Did  you  at  that 
time  report  the  incompetency  of  Mr.  Wil- 
liams? A.  I  think  I  talked  the  fact  over 
with  my  brother  that  it  was  pretty  poor 
bookkeeping  when  there  was  more  mon^ 
deposited  than  the  books  showed  they  re- 
ceived. I  know  It  was  talked  over,  the  fact 
that  It  was  a  case  of  Incompetent  bookke^ 
Ing  there  somewhere." 

The  cashtKioks  did  not  balance,  and  an  in- 
spection by  one  at  all  acquainted  with  book- 
keeping would  have  revealed  the  fact  that 
the  ledger  did  not  disclose  an  accurate  ao 
count  of  the  business.  Of  the  ledger,  the 
bookkeeper  employed  at  the  time  Williams 
became  general  manager  said:  "When  I  took 
charge  of  It  It  was  In  such  shape  I  could 
hardly  do  anything  with  It"  WlllIamB  ad- 
mits that  he  is  not  an  expert  bookkeeper, 
and  that  It  was  impossible  to  take  care  of 
the  l>ooks  and  do  the  outside  work  that  was 
put  upon  him.  The  reports  of  two  public 
accountants  are  found  In  the  record,  and 
they  agree  that  the  boeks  are  incomplete 
and  Inaccurate,  one  of  them  saying:  "It  Is 
easy  to  see  that  there  was  wholesale  robbery 
of  cosh  or  merchandise,  or  Irath."  It  has 
been  held  that  in  view  of  that  section  of  our 
Code  (1  BalMnger's  Ann.  Codes  ft  St  |  4250 
[Pierce's  Code,  {  7059]),  declaring  that  the 
management  of  a  corporation  shall  be  vest- 
ed in  a  board  of  trustees,  knowledge  on  the 
part  oC  ft  sin^  officer  ot  fftcts  affecting  the 
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rlafe  la  not  Imputable  to  the  coiitoratlon.  In 
the  absence  of  proof  tbat  It  had  been  broaght 
home  to  the  board.  American  Bonding:  Co. 
T.  Spokane  B.  &  L.  Society,  130  Fed.  737,  65 
a  G.  A.  121.  Bnt  such  knowledge  as  B.  M. 
Wardell  had  was  communicated  to  the  board : 
"Q.  You  reported  to  the  board  then,  at  this 
meeting  that  apparently  more  money  had 
been  deposited  in  the  bank  than  was  taken 
In?  A.  I  reported  that  there  were  no  checks 
as  far  as  bookkeeping  was  concerned  and 
urged  tbat  we  have  a  competent  bookkeeper. 
Williams  said  he  didn't  bare  time,  and  I 
guess  he  didn't  have,  If  he  had  the  ability 
to  keep  the  books  properly ;  but  the  cash- 
book  showed  that  apparently  Williams  was 
perfectly  straight"  It  Is  made  plainly  to 
appear  tbat  there  was  enough  to  excite  In- 
quiry and  to  charge  respondent  with  the  duty 
of  ascertaining  the  true  state  of  the  books, 
before  making  a  statement  that  on  a  certain 
date  they  were  found  to  be  correct  and  that 
cash  and  securities  were  on  hand  to  balance 
them.  It  Is  the  duty  of  an  employer  seeking 
indenmity  Insurance  to  use  ordinary  care  to 
ascertain  the  truth  of  his  statements  before 
making  them  (U.  S.  Fidelity  &  Guaranty  Co. 
T.  Blackly,  Hurst  &  Co.,  117  Ky.  127,  T7  S. 
W.  709;  Model  Mill  Co.  t.  Fidelity  &  De- 
posit Oo.,  1  Tenn.  Ch.  App.  365) ;  and  while 
he  is  not  to  be  charged  with  a  knowledge 
which  could  only  be  discovered  by  an  ex- 
pert (Eemlngton  v.  Fidelity",  etc.,  Co.,  27 
Wash.  429,  67  Pac.  980)  he  Is  nevertheless 
charged  with  such  knowledge  as  a  cursory 
examination  would  have  revealed.  Carstairs 
T.  American  Bonding  &  Trust  Oo.  (G  C.)  112 
Fed.  620,  s.  c.  116  Fed.  449.  64  O.  C.  A.  86. 
For,  as  was  said  in  the  Bemlngton  Case: 
"Bespondeut  should  not  be  required,  against 
its  win,  to  Insure  against  dishonest  employes 
who  are  known  to  be  such."  It  has  been 
held  In  the  following  cases  that  a  statement 
as  to  the  correctness  of  the  employe's  ac- 
counts is  a  material  statement  which,  if 
false,  avoids  thei  policy,  although  made  in 
good  faith:  Sullivan  t.  Fraternal  Societies, 
etc.,  Union,  36  Misc.  Bep.  578,  73  N.  Y.  Supp. 
1094;  Guarantee  Co.  v.  National  Bank,  95 
Va.  480,  28  S.  E.  909. 

In  the  latter  case  the  answer  alleged  that 
the  company  was  induced  to  execute  the  bond 
upon  the  representation  in  writing  made  on 
behalf  of  the  bank  by  its  cashier  tbat  the 
teller  for  whom  the  bond  was  sought  was 
never  in  arrears  or  default,  and  that  his 
books  had  been  examined  on  December  31, 
1903,  and  found  to  be  correct.  The  follow- 
ing conclusion  of  law  was  drawn  by  the 
court:  "These  alleged  representations  were 
of  existing  facts,  were  material,  and  pre- 
sumably within  the  peculiar  knowledge  of 
the  bank  and  Its  officers,  and  constituted  an 
Inducement  to  the  guarantee  company,  on 
which  it  liad  the  right  to  rely,  to  execute  the 
bond.  It  was  Immaterial  whether  the  plain- 
tiff knew  that  they  were  falser  or  honestly 
Mlered  thaa  to  be  ttm.  If  a  party  liiiw- 


cently  misrepresent  a  material  fact  by  mis- 
take, the  effect  is  the  same  on  the  par^  who 
la  misled  by  It  as  If  he  who  innocently  made 
the  misrepresentation  knew  It  to  be  positive- 
ly false.  The  real  question  in  auch  a  case 
is  not  what  the  party  making  the  represen- 
tation knew  or  believed,  bnt  was  the  repre- 
sentation false,  and  the  other  party  misled 
by  it  Lynchburg  Fire  Ins.  Co.  t.  West.  76 
Va.  575  [44  Am.  Bep.  177];  Grim  v.  Byrd, 
32  Grat.  293;  Max  Meadows  Land  &  Imp. 
Co.  V.  Brady,  92  Va.  77  [22  S.  E.  845],  and 
Wilson  T.  Carpenter,  91  Va.  183  [21  S.  E. 
243,  50  Am.  St  Bep.  824]."  No  authority  is 
cited  by  respondent  or  argument  made  to 
meet  this  proposition,  other  than  to  say: 
"We  submit  the  object  of  examining  his  ac- 
counts was  simply  to  ascertain  If  be  had  ac- 
counted for  the  money  received,  and  tbat 
only  two  of  fals  books  could  throw  any  light 
on  tbat  subject;  that  Is.  his  cashbook.  Ex- 
hibit A,  which  is  In  evidence,-  which  shows 
or  attempts  to  show  all  the  cash  received, 
and  all  the  cash  paid  out,  for  what  the 
cash  was  received,  and  for  what  It  was  paid 
out  and  the  balance  of  the  cash  on  band. 
The  bankbook  shows  tbat  all  of  this  cash 
on  hand  had  been  deposited  In  the  bank  to 
the  credit  of  the  Poultiy  Producers'  Union"— 
predicating,  as  wlU  be  seen,  a  justification  for 
the  declaration  that  the  books  had  been  found 
correct  upon  the  proposition  that  if  the  books 
show  cash  "long"  they  were  all  right  whereas 
if  they  had  revealed  a  shortage  the  rctpresen- 
tation  ml^t  be  fatal  to  the  riflfht  of  re- 
Goveiy.  Bo<^e^ins  Is  an  exact  science, 
and  a  showing  that  the  booha  do  not  balance, 
whether  the  cash  be  long  or  short,  should 
have  beoi  onoi^h  to  awaken  the  nergies 
of  the  (^cers  of  respondent  to  And  the  er- 
ror, rather  than  to  console  themsdves  with 
the  notion  that,  if  there  was  an  error,  it 
was  in  their  favor  and  an  indication  of  hon- 
esty. Honesty  does  not  require  of  any  man 
that  he  turn  to  the  credit  of  his  employer 
more  than  is  Ccesar's.  If  he  makes  his  ac- 
counts to  80  appear.  It  behooves  the  employ- 
er to  take  notice,  for  If  the  employ^  is  not 
taking  that  which  belongs  to  the  onployer, 
he  must  be  taking  from  the  customer  more 
than  Is  the  employer's  due.  It  Is  unsafe  to 
employ  one  who  will  do  either.  We  hold 
that  the  representaticm  that  the  books  were 
examined  and  found  to  balance  was  a  war- 
ranty of  a  material  fact ;  that  It  waa  known 
or  should  have  been  known  by  the  respondent 
that  the  representation  was  false,  and  that 
without  it  appellant  would  not  have  assum- 
ed the  risk. 

Judgment  waa  entered  against  both  de- 
fendants, and  both  of  them  appealed.  The 
surety  company  being  disposed  of,  the  as- 
signments of  error  which  we  shall  now  dis- 
cuss pertain  only  to  defendant  Williams. 
It  is  urged  that  the  court  was  without  Juris- 
diction to  refer  the  cas^;  that  by  so  doing 
defendant  waa  dqtrived  of  his  tlitfit  ot  trial 


Digitized  by 


UAGNUSON 


T.  JOHNSON. 


1043 


by  jQiy.  It  Is  mmeoeBBary  to  dlacnsa  this 
assignment  We  have  only  recently  beld 
tbat,  where  a  case  toTolves  the  examination 
of  a  long  or  comfdlcated  account,  the  cose 
may  be  sent  to  a  referee  to  return  the  facta. 
Under  the  statute,  It  Is  a  matter  of  discre- 
tion wtth  the  trial  joAge.  Lindley  v.  .Mc- 
Glauflin,  107  Pac.  855. 

The  other  asslgnmenta  go  to  the  qnestlon 
whether  the  testimony  sustains  the  Jndg- 
ment  It  may  be  that  the  sum  charged  to 
WlUlams  is  not  the  exact  amount  of  his 
shortage,  but  It  Is  iwobeMy  as  near  to  it  as 
can  be  ascertained  by  any  agency,  human  <a 
divine.  The  ctmdltioa  of  the  business  was 
the  result  of  Williams'  n^Igrat  bookke^lng 
or  positive  defalcation,  toA  the  iAjured  par- 
ty should  not  be  tadd  to  prove  its  case  be- 
yond the  peradrentnre  of  a  doubt  The 
amount  la  approximattiy  correct  and  we  are 
disposed  to  follow  the  conclusions  of  the  ref- 
eree and  the  trial  Judge  upon  this  question 
of  fact 

The  Judgment  will  be  reversed  in  so  far 
as  the  Title  Guaranty  it  Surety  0(Hiq;>any  is 
concerned,  with  instmctlonB  to  dismiss  the 
case:  As  to  Williams  the  judgment  Is  af- 
firmed. 

BUDEIN.  a  and  OOSK,  MOBBIS,  and 
FUIJiHiBTON,  JJ^  concnr. 


MAGNUSON  V.  JOHNSON. 
(Sapicme  Court  of  Washington.  April  4, 1910.) 

1.  UASTEB  and  SsBTANT  (I  278*)— INJUBIES 
TO  SiBVANT— NEOLIOBNCS  OF  MASTBB— BVX- 

DBnci— SumciKNCT. 

In  an  action  by  a  serrant  for  tnjuiles  from 
a  premature  blast,  evidence  held  insufficient  to 
show  tbat  defendant  was  nes'ligent  la  failing 
to  famish  him  a  suitable  vpiiance  to  load  the 
powder,  namely,  a  wood«i  rod,  and  In  directing 
tbe  use  of  a  steel  drill  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  954-07%  977;  Dec.  Dig. 

f  27a*] 

2.  TsiAL  (I  139*>— Question  toe  Jury— Mat- 
.  TEBs  Not  Scppobted  bt  Bvidencb. 

In  an  action  by  a  servant  for  injnries  from 
tbe  prematore  explosion  of  a  blast,  where  there 
was  an  utter  absence  of  evidence  that  the  mas* 
ter  bad  failed  .to  furnish  suitable  appliances  for 
the  work,  it  was  error  to  submit  tbe  question  to 
tbe  Jury. 

[Ed.  Note.— For  *otber  cases,  see  Trial,  Gent 
Dig.  ii  338-341 ;  Dec.  Dig.  S  139.*] 

8.  Mastbb  and  Sbbtant  (|  278*)— Injubies 
TO  Seevant— Neolioence  or  Masteb— Evi- 
dence—8  ufpicibnct. 

In  an  action  by  a  servant  for  injuries  from 
a  premature  blast  evidence  held  Insnffident  to 
sbow  tbat  defendant  negligently  directed  the 
foreman  in  chai^  of  tbe  loading  of  tbe  dyna- 
mite to  tamp  It  with  a  steel  rod,  thereby  caus- 
ing it  to  explode  and  cause  tbe  injuries  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  95lr-9T2,  977;  Dea  Dig. 
I  278.*] 
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4.  Mastes  and  Sbbvant  (I  S79*)— Injubies 
TO  Sbbvant- Feuow  Sebvant— iuvidbncb. 
In  an  action  by  a  servant  for  Injuries  from 
a  premature  blast,  evidence  Jteld  to  show  tbat 
tbe  injuries  were  caused  by  the  act  at  a  fellow 
serrant  in  using  a  chum  ^1  in  the  process  of 
loading. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  979;  Dee.  Dig.  f  279.*] 

Department  L  Appeal  from  Superior 
Court  Sing  County;  Boyd  J.  TaUman, 
Judge. 

Action  by  Albert  Magnuson  against  the 
Chicago,  Milwanlcee  &  St  Paul  Railway 
Company  and  C.  J.  Johnson.  Judgment  of 
nonsuit  as  to  the  railway  company  and  for 
plaintiff  against  Johnaon,  and  Johnson  ap- 
peals. Reversed  and  dlBmlsaed. 

Graves  ft  Murphy,  for  appellant  Martin 
J.  liOttd  and  Tince  H.  Faben,  for  respondrat 

FULLERTON,  J.  Albert  Magnuson,  as 
plaintiff,  brought  this  action  against  tbe  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany and  C  J.  Johnson  to  recover  damages 
in  the  Sim  of  $30,000  for  personal  Injuries 
received  by  him  from  the  premature  explo- 
sion of  a  blast  while  he  was  engaged  as  a 
laborer  on  the  work  of  construction  of  the 
road  of  the  defendant  railway  company.  On 
the  trial,  at  tbe  conclusion  of  the  plalntlfTs 
evidence  In  chief,  the  case  was  nonsuited  as 
to  the  defendant  railway  company  and  con- 
tinued as  to  the  defendant  Johnson  alone, 
resulting  finally  In  a  verdict  and  Judgment 
against  him  In  the  sum  of  $13,760; 

There  la  no  serious  dlspnte  over  the  prin- 
cipal facts  governing  the  case.  The  railway 
company  was  engaged  In  constructing  Its 
road  through  the  state  of  Washington.  The 
appellant,  Johnson,  was  building  the  road 
as  an  independent  contractor,  from  the  west 
portal  of  the  tunnel  In  the  Cascade  Moun- 
tains eastward  to  the  city  of  EUensburg. 
He  had  In  his  employ  a  nnmbnr  of  men  di- 
vided Into  a  number  of  camps  working  at 
different  places  along  the  route.  The  appel- 
lant had  a  superintendent  of  construction, 
who  had  general  charge  of  all  the  work. 
Each  of  the  several  camps  was  in  charge  of 
a  foreman  subject  to  tbe  direction  of  the  su- 
perintendent of  construction.  At  camp  S  one 
Matt  Johnson  was  foreman.  The  respondent 
was  employed  by  the  appellant  in  the  early 
part  of  March,  1908,  to  work  on  the  road,  as 
the  respondent  says,  as  a  ctunmon  labwor. 
He  was  taken  to  camp  6  and  put  to  work  un- 
der Matt  Johnson  In  a  rock  cut  as  a  member 
of  tbe  drilling  crew;  the  duties  of  this  crew 
being  to  drill  blast  boles  in  the  rock.  Just 
prior  to  the  end  of  the  month  of  March,  the 
crew  bad  sunk  two  boles  In  the  rock  soma 
20  or  25  feet  deep,  and  had  sprung  them  pre- 
paratory to  charging  them  with  dynamite. 
The  work  of  charging  the  holes  was  under 
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the  immediate  stipervlfllon  of  Matt  Johnson, 
and  was  begun  In  the  morning  of  March  Slst. 
It  appears  that  prior  to  that  time  a  mncklng 
crew  had  been  working  In  and  near  this  cut 
In  the  nighttime  under  the  direction  of  one 
Chris  Anderson.  This  shift  bad  been  dis- 
continued, and  Anderson  was  brought  by 
Johnson  to  assist  In  loading  the  holes;  his  de- 
sire being,  as  be  expressed  it  to  the  respond- 
ent, to  load  them  both  at  the  same  time. 
The  work  was  begun  with  Johnson  and  one 
of  the  drilling  crew  at  one  hole,  and  Chris 
Anderson  and  the  respondent  at  the  other. 
After  the  work  had  progr^sed  for  some  two 
hours,  the  hole  at  which  John^n  had  been 
working  became  clogged,  so  that  he  was  no 
longer  able  to  push,  the  dynamite  down  to 
the  bottom  o^  the  hole,  and  called  for  the 
chum  drill  to  remove  the  obstruction.  This 
drill  was  Uke  an  ordinary  drill  formed  from 
a  steel  bar,  except  that  It  was  some  20  or 
more  feet  in  length,  and  was  operated  after 
the  manner  of  a  plunging  churn  dasher,  in- 
stead of  being  Btnu^  on  the  end  by  a  ham- 
mer. After  the  drill  was  brought  to  the 
bole,  the  bit  ei^  was  inserted  therein,  and, 
with  the  aBsistance  ot  the  respondent^  the 
drill  was  churned  until  the  obstmctloa  was 
remoTed.  Shortly  thereafter  Anderson  Call- 
ed for  the  chum  drill  which  was  brought 
to  him  by  the  respondent  Tlila  he  took  and 
lowered  into  the  drill  bole,  when  an  explo- 
sion Immediately  followed,  causing  the  in- 
jury for  which  the  respondent  sues. 

The  witnesses  do  not  agree  as  to  the  pur- 
pose for  which  Anderson  required  the  chum 
drllL  One  of  the  allegations  of  uegllgence 
in  the  complaint  was  that  the  master  had 
failed  to  fumish  suitable  appliances  for 
tamping  the  dynamite  while  loading,  namely, 
a  wooden  rod.  The  respondent,  while  tes- 
tifying In  his  own  behalf,  says  that  the 
wooden  rod  that  had  been  furnished  broke 
during  the  process  of  loading,  and  It  was 
then  that  Anderson  called  for  the  chum 
drill,  leaving  the  inference,  althous^  he  does 
not  directly  so  testify,  that  Anderson  pro- 
cured the  drill  to  use  la  place  of  the  broken 
rod.  His  witness  Stensen,  however,  says 
that  the  hole  at  which  Anderson  was  work- 
ing choked  shortly  after  they  bad  cleaned 
the  other  one,  and  that  -Anderson  called  for 
the  chnra  drill  to  remove  the  obstruction. 
The  witness,  in  fact,  quotes  a  converaatlon 
between  Anderson  and  Johnson,  In  which 
Anderson  stated  to  Johnson  that  the  hole  at 
which  he  was  working  was  so  clogged  that 
be  would  have  to  use  the  chum  drill,  and 
that  Johnson  answered,  by  telling  him  to 
take  it  and  use  it  If  he  thon^t  It  necessary. 
Stensen's  statement  la  corroborated  by  John- 
son, although  he  gives  the  conversation  be- 
tween himself  and  Anderson  somewhat  more 
at  length  than  does  Stensen,  saying  that 
when  Anderson  told  him  of  the  obstmctlon, 
and  that  it  would  be  necessary  to  use  the 
drnrn  drill  to  remove  It,  he  cautioned  him  to 


be  careful  and  swab  and  wash  the  dynamite 
away  from  tbe  obstruction  before  he  at- 
tempted to  do  so. 

The  witnesses  disagree  upon  another  mat- 
ter also.  Both  the  respondent  and  Stensen 
testify  that  it  was  the  dynamite  itself  that 
clogged  the  drill  holes,  and  that  it  was  re- 
moved by  churning  upon  it  dlrecUy  with  tbe 
chum  drill.  Matt  Johnson  gave  an  entirely 
different  version  of  the  transaction.  He  tes- 
tified that  shots  fired  to  spring  the  bottom  of 
a  hole  frequently  cause  the  wall  forming  Its 
sides  to  shatter,  especially  in  seamy  or  shale 
rock;  that  in  loading  the  hole,  which  is  done 
by  pushing  tiie  dynamite  down  Into  the  hole 
with  a  vrooden  rod,  pieces  of  rock  will  ftOl 
or  be  pushed  from  the  side  of  the  wall  into 
the  hole,  and,  wh«i  these  are  lai^  enou^ 
to  lodge  before  reachhig  the  bottom,  will 
block  the  hole  so  tight  that  they  cannot  be 
removed  by  the  wooden  rod  but  must  be  cut 
out  wltii  the  chum  drill;  that  It  was  on  such 
an  obstruction  he  used  the  drill  upon  the 
hole  that  he  was  loading;  and  that  It  was 
this  character  of  obstmctlon  that  was  In 
the  hole  at  which  Anderson  and  the  re- 
spondent were  at  work,  and  not  dynamite  as 
stated  by  the  plalntifTs  witnesses.  He  tes- 
tified, moreover,  that  It  would  be  extremely 
dangerous  to  use  a  chum  drill  to  remove  a 
clog  In  the  hole  caused  by  tbe  accumulation 
of  dynamite  Itself,  as  It  would  be  almost  cer- 
tain to  cause  an  explosion.  Johnsw  Is  sup- 
ported In  his  stetement  by  an  admission 
made  by  tbe  plalntHTs  vrltness  Stensen. 
While  Stensen  did,  as  we  have  stated*  tes- 
tify on  his  examination  in  chief  that  the 
chum  drill  was  used  to  remove  a  clog  caused 
by  the  accumulation  of  dynamite.  In  his 
cross-examination  he  admits  that  he  had 
stated  to  the  appellant's  representative  prior 
to  the  trial  that  any  one  that  would  use  a 
drill  for  such  a  purpose  "would  be  a  crazy 
man."  The  superintendent  testified,  more- 
over, and  In  this  be  Is  not  contradicted,  that 
he  had  expressly  cautioned  the  men  loading 
the  holes  not  to  tamp  the  dynamite  with  the 
steel  drill.  The  obstmctlon  at  which  the 
explosion  occurred  was  about  6  feet  down 
from  the  top  of  the  hole.  The  explosion  was 
of  sufficient  force  to  seriously  Injure  both 
Anderson  and  the  respondent,  although  Sten- 
sen and  Johnson,  who  were  only  15  or  20 
feet  away,  escaped  injuiy.  Loading  had 
been  going  on  at  that  time  for  some  two 
hours,  and  Johnson  estimates  tliat  some  75 
pounds  of  dynamite  had  been  put  Into  the 
spring  or  pocket  at  the  bottom  of  the  hoie. 
This  did  not  explode  by  the  blast,  but  was 
exploded  by  Johnson  some  time  later. 

Hxe  respondent  In  his  complaint  ctiaz^ 
the  appellant  with  two  principal  acts  of 
negligence,  the  first  of  which  Is  that  the  ap- 
pellant negligently  failed  to  fumish  him  with 
a  sulteble  sppllance  with  which  to  load  the 
powdw,  namely,  a  -wooden  rod,  and  In  di- 
recting the  use  of  a  steel  drill  for  that  pnr- 
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pose.  But  It  seems  to  ns  that  there  Is  ab- 
solutely no  evidence  to  establish  these  alle- 
gations. A  wooden  rod  was  fnmlshed  by  the* 
master  for  the  purpose  of  loading  according 
to  the  respondent's  own  statement,  and,  so 
far  from  proving  that  they  were  directed  to 
use  the  steel  drill  in  loading  the  holes,  the 
only  positive  evidence  In  the  record  is  direct- 
ly to  the  contrary.  True,  the  respondent 
testifles  that  the  rod  furnished  by  the  mas- 
ter broke  before  the  work  was  finished,  and 
that  the  drill  was  used  to  complete  the  work. 
But,  If  this  be  true,  It  does  not  convict  the 
master  of  negligence.  When  appliance 
furnished  by  the  master  gave  way,  it  was 
the  servant's  duty  to  call  upon  the  master 
for  another  suitable  appliance,  and  cease 
work  nntU  it  was  furnished.  He  could  not 
substitute  one  that  he  deemed  appropriate, 
and  then  bold  the  master  liable  for  his  mis- 
take of  Judgment  There  being,  therefore, 
an  utter  absence  of  evidence  showing  or 
tending  to  show  that  the  master  had  failed 
to  furnish  suitable  appliances  for  Qie  work, 
the  court  should  not  have  submitted  the 
question  to  the  Jury.  Tei^eson  t.  Robinson 
Hfg.  Co..  48  Wash.  294^  93  Pac  428. 

The  other  allegation  of  negligence  is  that 
the  "defendant  negligently  and  carelessly  di- 
rected the  foreman  In  charge  of  tlie  loading 
of  the  dynamite  to  tamp  the  same  with  a 
Bteel  rod,"  thereby  causing  the  same  to  ex- 
plode, whereby  the  respondent  was  Injured, 
etc  The  respondent  does  not  contend  that 
the  ai^llant  himself  actually  directed  the 
use  of  the  chum  drill  In  the  )iole  at  which 
he  was  Injured,  nor  does  he  contend  Uiat  the 
general  supwlntendent  so  directed  It,  but 
contends  that  Anderson  was  the  foreman  in 
<^rge  of  the  loading  at  this  particular  hole 
and  tiiat  his  acts  are  (wnsequently  the  acts 
of  the  master.  Bnt  we  can  find  no  evidence 
In  the  record  that  supports  this  contention. 
The  respondent  does  say  that  Anderson  was 
a  foreman,  but  he  testifies  to  no  fact  that 
suMwrts  bis  assumption.  He  admits  that 
Anderson  came  into  the  particular  work  tot 
the  first  time  on  the  morning  of  the  accident; 
that  he  gave  no  command  or  made  no  re- 
quest that  might  not  have  been  properly  i^v- 
en  or  made  by  one  fellow  servant  of  another. 
He  admits  that  Matt  Johnson  had  been  his 
foreman  prior  to  that  morning,  and  that  It 
was  Johnson  who  directed  the  digging  of  the 
iioles  and  fixed  the  time  for  their  loading. 
Moreover,  it  is  testified  by  every  one  In  a 
position  to  know  that  Anderson  was  called 
in  to  assist  In  loading  the  holes  because  of  his 
experience.  This,  Instead  of  making  him  a 
foreman,  would  make  him  a  fellow  servant 
of  the  others  engaged  in  the  same  work. 
Indeed,  it  would  seem  that  Anderson,  in 
case  he  should  sue  for  his  injuries,  could 


with  the  same  propriety  that  the  respondent 
now  asserts  th^it  he  (Andmon)  was  a  fore- 
man in  charge  of  the  work  assert  that  the 
respondent  was  such  foreman.  We  think, 
therefore,  that  Anderson  was  a  fellow  serv- 
ant of  thj»  respondrat,  and  that,  If  his  act 
of  using  the  churn  drill  In  the  process  of 
loading  was  negligence,  It  was  negligence 
for  which  the  appelant  is  not  liable  to  the 
respondent 

The  case  of  Ongaro  v.  Twohy,  49  Wash. 
93,  94  Paa  916,  Is  not  In  i>olnt  here.  In  that 
case  the  injured  plaintiff  was  not  a  fellow 
workman  of  the  persons  doing  the  blasting. 
He  was  engaged  in  another  capacity  at  an- 
other place  where  he  could  not  observe  what 
was  going  on,  or  protect  himself  in  any  way. 
It  was  not  so  with  the  respondent  In  this  In- 
stance. Here  he  not  only  knew  what  was  go- 
ing on,  but  was  engaged  In  the  very  work 
that  caused  his  injury.  Hie  respondent's 
case  falls  rather  within  the  principle  of  the 
case  of  Jock  v.  Columbia  &  P.  S.  R.  Co.,  53 
Wash.  437,  102  Pac.  405,  than  on  the  case  of 
Ongaro  v.  Twohy. 

But  the  respondent  argues  that  Matt  John- 
son admittedly  was  foreman  of  this  work,  and 
that  he  bound  the  master  to  answer  for  the 
injuries  the  respondent  received  when  he  con- 
sented to  the  nse  of  the  drill  when  request 
was  made  for  It  by  Anderson.  But  this  fact 
alone  would  not  bind  the  appellant  to  an- 
swer for  the  injury.  Conceding  that  his 
consult  would  under  any  clrcumatance  bind 
his  principal.  It  could  only  be  so  where  his 
consent  was  given  with  full  knowledge  of  the 
chrcumstances  under  which  the  drill  was  to 
be  used.  No  such  fact  appears  here.  And^- 
son  was  told  not  to  use  tb/6  drill  on  the  ob- 
Btructlott  tmtll  he  had  washed  and  swabbed 
the  dynamite  away  from  it  If  Andnwrn 
(ailed  in  this  respect.  It  was  stlU  bis  mis- 
take of  Judgment  ami  not  that  of  Johnson. 

We  conclude,  th»efore,  tiiat  there  Is  no 
substantial  evld«ice  on  which  the  Judgment 
BK>ealed  from  can  be  sustained,  and  the  or- 
der wUl  be  that  the  Judgment  be  reversed 
and  the  cause  rananded,  with  instructiona 
to  dismiss  the  action. 


RUDKIN,  a  J., 
GOSE,  JJ.,  concur. 


and  GHADWICK  and 


TINDAIiL  V.  NORTHERN  PAa  BT.  CO. 

(Snpxeme  Oonrt  of  Waahington.    March  81, 
1910.) 

1.  Appeal  and  Essob  (j  1061»)— Review— 
Habuless  Ebkob— Admission  or  Evidence. 
In  a  servant's  action  for  injuries,  error  in 
admitting  In  evidence  a  release  not  pleaded  was 
faannleSB  where  the  release  was  first  properly 
admitted  in  evidence  In  cross-examination  ol 
plaintiff  as  affecting  his  credibility^  and  on  re- 
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dinet  tmnluthm  plslndff  explaiiLed  the  cir- 
cmutftnoei  attendlnc^its  encntim,  making  no 
claim  of  fraud  or  duress,  but  assignlog  as  a  sole 
reason  for  its  execution  the  fact  that  he  de- 
sired re^mploTment,  and  could  oot  get  It  with- 
out ezecntlns  the  zeleasfc 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  H  41^!-ti70;  Dec  Dig.  I 
106L<] 

2.  CONTRA.cn  (I  51*)— COUaiDEBATlON— SUF- 

ncixNot. 

That  which  is  of  Talae  to  one  of  the  par- 
tlM,  or  a  detriment  to  the  other,  fs  a  suffident 
consideration  to  support  a  Contract,  in  the  ab- 
sence of  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |8  228.  224;  Dec.  Dig.  {  61.*] 
8.  Release  (fl  13*)— Considebation. 

A  release  of  damages  executed  by  an  In- 
jured servant,  on  conation  that  he  be  re-employ- 
ed by  the  master,  was  binding  on  the  serraut. 

[Dd.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  S  26;  Dec  Dig.  (  18.*] 

4.  BEUIASB  ({  !•)— MUTOAIJTT. 

A  contract  whereby  an  injured  servant  who 
had  been  employed  by  the  master  for  about 
five  years  was  reinstated  and  allowed  to  work 
under  the  same  drcumatances  aa  before  the 
action,  on  condition  that  be  execute  a  release 
of  damages,  did  not  lack  mutuality,  though  the 
re-employment  was  not  for  any  definite  time. 
_[Ed.  Note.— other  eases,  see  Release,  Cent 
Dig.  I  10;  Dea  Dig.  {  1.*] 

6.  Release  (|  9*)— Vauoitt- Execotion. 

'Where  an  Injured  servant  executed  a  re- 
lease of  damages,  and  was  reinstated  in  his 
employment  and  continued  therein,  the  contract 
was  an  executed  one,  and  the  servant  could  not 
thereafter  complain  that  the  release  was  not 
signed  by  the  master. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig'  H  Dec.  Dig.  I  »-•] 

Department  1.  Appeal  from  Snperlor  Court, 
King  County ;  Wilson  E.  Gay,  Jndga 

Action  by  George  B.  Tlndall  against  tbe 
Northern  Fadflc.  Baflway  Company.  Judff* 
ment  for  defendant,  and  plalutlft  appeals. 
Affirmed. 

Heber  McHugb,  John  T.  Casey,  and  Mllo 
A.  Root,  for  appellant  Carroll  B.  OniTes  and 
Charles  H.  Winders,  for  respondent 

GOSE,  J.  nils  Is  a  suit  to  recover  dam- 
ages for  personal  Injuries  suBtained  by  the 
plaintiff  on  the  2Stb  day  of  July,  1907,  while 
In  the  employ  of  defendant  as  foreman  of 
a  switching  crew.  The  case  went  to  trial 
to  a  jury  on  the  Sth  day  of  November,  1900. 
At  the  close  of  tbe  plaintiff's  testimony,  the 
defendant  diallenged  the  sufflclency  of  the 
evidence,  and  moved  for  jTidgment  on  three 
grounds:  (1)  That  there  was  no  evidence 
of  defendant's  negligence ;  (2)  that  the  [dain- 
tiff  assumed  the  risk;  and  (3)  that  It  af- 
firmatively appeared  IliBt  the  x^alnttff  had 
settled  the  claim  upon  which  the  action  was 
based  before  the  commencement  of  the  suit 
The  motion  was  sustained  upon  the  last 
ground,  and  a  judgment  for  costs  was  entered 
in  favor  of  the  defendant  The  plaintiff  has 
appealed. 

The  record  discloses  that  the  appellant  baa 


had  about  22  years'  ezp^ence  In  railroad 
work,  6  years  of  which  he  was  In  tiie  employ 
of  the  rei^ndent ;  that  at  the  time  of  tbe  ac- 
cident he  was  foreman  of  a  switching  crew 
consisting  of  five  men ;  that  in  the  discbarge 
of  his  duties  he  took  three  cars  from  a  side 
track,  placed  one  of  them  on  the  main  track, 
and  caused  the  other  two  to  be  switched  back 
onto  the  side  track  against  other  cars ;  that, 
owing  to  a  defective  lug  In  the  stationary 
car,  the  automatic  cocker  failed  to  connect 
and  the  two  cars  started  toward  the  main 
track,  when  appellant  took  a  scantling,  two 
by  four  in  dlmaisions,  and  placed  it  at  first 
under  the  front  wheel  of  the  car,  and,  after 
that  wheel  had  passed  over  It  threw  it  under 
the  rear  wheel;  that  the  plank  split,  and  a 
silver  penetrated  his  hand,  causing  the  injury 
complained  of.  About  two  weeks  after  the 
accident  the  appellant  made  a  r^rt  to  the 
respondent  on  one  of  Its  printed  forms,  stat- 
ing that  the  Injury  was  not  caused  by  any  de- 
fect in  tiie  machinery  or  appliances,  or 
through  the  negligence  of  any  of  the  respond- 
ent's employes.  No  officer  or  agent  of  the 
respondent  was  present  when  the  appellant 
made  the  report  It  vras  his  own  free  and 
voluntary  act  and  statement  On  September 
24,  1007,  the  appellant,  desiring  re-employ- 
ment, aa  a  condition  precedent  thereto  ex- 
ecuted a  release,  In  which  he  reiterated  the 
statemaits  made  In  his  first  r^ort  and  re- 
leased and  discharged  the  respondent  from 
all  claim  for  damages  for  the  Injuries  be  had 
sustained.  The  release  recited  that  there 
was  no  agreem^t  upon  the  part  of  the  re- 
spondent to  continue  his  employment  for  any 
length  of  time,  but  that  he  was  "to  be  simp- 
ly reinstated  and  allowed  to  work  under  the 
same  circumstances  as  before  the  accident** 
The  appellant  testified  that  before  signing 
the  release,  he  bad  a  conversation  with  the 
claim  agent  of  the  respondent  vho  informed 
him  that  he  could  not  go  to  work  until  he 
executed  tbe  release;  that  he  signed  It  in 
order  to  get  work  and  get  money  to  pay  his 
bills.  The  a[^eUant  was  thereupon  rein- 
stated, and  continued  in  the  employ  of  the 
company  until  April,  1908,  a  period  of  more 
than  six  months.  This  action  was  commenc- 
ed in  January,  1909. 

The  ai^eilant  first  contends  that  the  re- 
lease was  not  pleaded,  and  was  improperly 
admitted  in  evidrace.  The  error,  however, 
was  without  prejudice.  The  release  was 
first  properly  admitted  in  evidence  In  cross- 
examination  of  the  appellant  as  affecting  his 
credlbllty.  On  redirect  anamination  the  ap- 
pellant explained  the  circumstances  attoid- 
ing  its  execution,  (making  no  claim  of  fraud 
or  duress,  but  assigned  as  the  sole  reason 
for  its  execution  the  fact  that  he  desired 
re-employment  and  could  not  get  it  without 
executing  the  release^  Tb»  facts  were  then 
before  the  court  end  it  was  for  It  to  detail 
mine  Its  legal  ^ect 
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It  i8  q^xt  urged  tiiat  there  was  no  cooald- 
eraUon  for  the  release.  We  cannot  agree 
with  th!B  contention.  The  recoverable  dam- 
age. If  any,  iras  anllqnldated  and  uncertain. 
Hiat  which  Is  of  value  to  one  of  the  parties 
or  a  detriment  to  the  other  is  a  eufflclent 
conalderatlon  to  support  a  contract  In  the 
absence  of  fraud.  To  hold  that  the  release 
Is  not  binding  upon  the  appellant  would,  in 
effect,  destroy  his  power  to  contract  He  de- 
sired re-empIoym«Dt  by  the  respondent,  and 
could  not  obtain  it  without  releasing  it  from 
liability  for  any  clalzu  for  damages  resulting 
from  hlB  Injury.  He  acted  advisedly.  He  un- 
derstood that  It  rested  with  him  to  determine 
whether  be  would  stand  upon  bis  claim  for 
damages  and  seek  employment  elsewhere, 
or  acquit  the  respondent  of  liability  and  se- 
cure reinstatement  He  diose  the  latter 
course,  as  be  frankly  stated,  because  be  want- 
ed to  secure  employment  so  that  he  could 
pay  his  bills.  This  view  Is  supported  by  the 
following  cases :  Forbs  v.  St  Louis,  I.  M.  & 
6.  Ry.  Co.,  107  Mo.  App.  661,  82  S.  W.  662; 
Cleveland,  etc..  Ry.  Co.  v.  Hllllgoss,  171  Ind. 
417,  86  N.  E.  485 ;  Hobbs  v.  Brush  Electric 
Light  Co.,  7S  Mich.  650,  42  N.  W.  965  ]  Smith 
v.  St  Paul  &  D.  R.  Co.,  60  Minn.  330,  62  N. 
W.  892;  Carter  White  Lead  Co.  v.  Kinlln, 
47  Neb.  409,  06  N.  W.  636.  In  the  Forbs 
Case  the  plaintiff,  a  railroad  employe,  re- 
ceived an  Injury,  aju3.  In  consideration  of  be- 
ing re-employed  by  the  railway  company  "for 
such  time  only  as  may  be  satisfactory  to  said 
company,"  released  It  from  all  claim  for  any 
damages  he  had  sustained.  It  was  held  that 
notwithstanding  the  re-employment  was  in- 
definite In  duration,  it  constituted  a  suf- 
ficient consideration  for  the  discharge  of  the 
company  from  liability.  In  the  Cleveland 
Case  the  plaintiff,  a  street  car  conductor,  was 
Injured  In  a  collision  while  In  the  discharge 
of  his  dutlea  He  executed  a  release  to  the 
company  upon  Its  agreement  to  employ  him 
"so  long  as  satisfactory  to  It,  and  not  other- 
wise." The  court  said  the  consideration  was 
suffid^at  to  give  validity  to  the  release.  In 
Missouri,  E.  &  T.  Ry.  Co.  v.  Smith,  98  Tex. 
47,  81  S.  W.  22,  66  L.  R.  A.  741,  107  Am.  St 
R^  607,  dted  by  the  appellant,  a  release, 
executed  in  consideration  of  re-employment 
"for  such  time  only  as  may  be  satisfactory 
to  said  company,"  was  held  to  have  been  ex- 
ecuted without  consideration.  We  think  the 
rule  announced  by  the  Missouri  and  Indiana 
courts  is  more  in  consonance  with  the  funda- 
moital  law  of  contracts.  It  is  of  the  highest 
importance  to  the  individual  that  the  f  reedcMO 
of  contract  be  not  Impaired,  and  that  he  be 
given  the  fullest  liberty  to  determine  for 
himself  the  question  of  the  sufficiency  of  the 
consideration  where  no  fraud  is  present,  and 
where  the  consideration  does  not  tondi  the 
question  of  public  policy. 

The  i>olnt  is  made  that  the  contract  is 
wanting  In  mutuality.    This  contention  is 


also  without  merit.  Garter  White  Lead  Com* 
pany  v.  Kinlin,  supra ;  Smith  v.  St  Paul,  etc., 
Co.,  supra.  The  precise  point  urged  is  that 
there  was  no  obligation  on  the  part  of  the  re- 
spondent to  continue  the  employment  for  any 
definite  time.  The  appellant  had  been  em- 
ployed by  the  respondent  for  about  five  years, 
and  was  reinstated  and  "allowed  to  work  un- 
der the  same  clicumBtanceB  as  befwe  the  ac- 
cident." 

Tbe  questions  of  duress  and  public  policy 
are  suggested.  The  appellant's  testimony 
lAows  affinuatively,  as  we  tiave  seen,  that 
he  voluntarily  executed  the  release.  Public 
policy,  we  apprehend,  is  not  violated  by  per- 
mitting a  person  to  enter  into  a  contract  to 
perform  Intimate  labor. 

Finally,  it  Is  said  the  respondent  did  not 
sign  the  release,  and  that  it  Is  therefore  of 
no  binding  force.  The  release  shows  on  its 
face  that  it  was  not  Intended  that  the  re- 
qxtndeat  should  sign  it  It  did.  however, 
reinstate  the  ai^Iant  and  continued  bis 
employment  for  a  period  of  more  than  ^x 
months  In  consideration  of  the  release. 
When  the  appellant  resumed  work,  the  con- 
tract was  an  executed  one,  and  be  cannot  now 
complain  ttiat  tbe  release  was  not  signed  by 
the  raqrandent 

The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  consider  the  questions  of 
the  negligence  of  the  appellant  and  assump- 
tion of  risk. 

The  Judgmoit  is  affirmed. 

RUDKIN.  O.  J.,  and  CHASWIOE  and 
FULLBBTON,  JJ.,  concur. 


ffTATD  T.  CI4ARK. 

(Supreme  Court  of  Washington.  April  2, 1910.) 

1.  INOICTHENI    AND    INFOKMATION    (|  62»)— 

Vebijicatioit— SumcntNOT. 

The  fact  that  the  deputy  cleric  of  the  su- 
perior court  signed  the  jurat  to  the  verification 
of  an  information  in  die  name  of  the  clerk,  by 
himself,  as  deputy,  does  not  render  the  informa- 
tion insufficient  for  want  of  a  proper  verifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  iDformation,  Cent  Dir.  S  166;  Dec.  Dig. 
{62;*  Affidavits,  Cent  Dig.  U  48,  60.] 

2.  HouioiDE  (I  307*)  — DviDSHCK— iRsnno- 

TIONS— PBESniCFTIOEnil. 

Where  the  kiUing  was  established  beyond  a 
reasonable  doubt  and  the  eoart  charged  on  pre- 
aamption  of  Innocence,  reasonable  doubt  and 
burden  of  proof,  and  correctly  defined  murder 
in  both  degrees,  and  manslaughter,  a  charge 
that,  where  tbe  killing  was  proved,  the  presomp- 
tlou  was  that  it  was  murder  in  tbe  second  de- 

f;ree,  and  the  state  desiring  to  make  it  murder 
D  the  first  degree  must  establish  the  character^ 
istics  of  murder  in  the  fint  degree,  and  accused 
desiring  to  reduce  It  to  manautumtMr  has  the 
burden  so  to  do,  was  proper  as  golding  the  Jury 
in  weighing  the  evidence. 

\Kd.  Note.— For  otber  cases,  see  Homicldei 
Cent  Dig.  H  638-641 ;  Dec  Dig.  |  307.*] 
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8.  Criminal  Law  (8  308*)— Phebotcptioit  or 
Innocence— BuBDEN  or  Pboof. 

One  is  preBnmed  innocent  nntil  his  gallt  fa 
proved  bey(md  a  reasonable  donbt. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  731;  Dec.  Dig.  |  308.  •] 

4.  Cbiuinai.  Law  (|  »^*)—Tbial— Separa- 
tion OF  JUBOBS. 

Rem.  &  Bftl.  Code,  f  2159,  providing  that 

{nries  shall  not  be  allowed  to  separate  except 
);  cmueat  of  aceused  and  the  prosecutiag  at- 
torney, applies  only  to  juries  sworn  to  tiy  a 
cause  and  does  not  apply  to  Jurors  sworn  on 
their  voir  dire. 

[Ed.  Nota.— For  other  cases,  see  Oriminal 
I^w^^Oent  Dig.  H  20S8^2M7;   De&  Dig.  { 

K.  Cbiicxkal  Law  (|  854*)— Tbiat— Sepaba- 
tion  or  JUBOBS. 

It  is  within  the  discretion  of  the  trial  jn^j^e 
to  prevent  any  separation  of  jurors  while  being 
examined  on  their  voir  dire  and  passed  for 
canae,  and  as  to  whom  the  state  and  accused 
have  waived  peremptory  challenges,  and  there  la 
no  abase  of  discretion  in  permitting  them  to 
separate,  in  the  absence  of  any  objection  by  ac- 
cused or  showing  of  prejudice  by  proof  of  im- 
proper condnct  of  the  jurors,  or  ox  any  person 
with  whom  they  came  In  contact. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  8  2040;  Dec.  Dig.  S  8tS4.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;  O.  R.  Holcomb,  Judge. 

Moses  Clark  wag  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  AfQrmed. 

Lorell  &  Davis,  for  aK>ellaiit  Jobn  Tru- 
ax,  for  the  State. 

CROW,  J.  Upon  an  Information  char- 
ging murder  In  the  first  degree,  the  defend- 
ant was  convicted  of  murder  in  the  second 
d^ree,  and  has  appealed  from  the  Judg- 
ment and  sentence  entered  thereon. 

The  appellant  first  contends  that  the  In- 
formation Is  Insufficient  for  want  of  a  prop- 
er verification,  the  deputy  clerk  of  the  su- 
perior court  having  signed  the  name  of  the 
clerk  to  the  Jurat  by  himself  as  deputy. 
The  verification  is  sufficient.  State  t.  Rose- 
ner,  8  Wash.  42,  35  Pac.  357;  State  t.  White, 
12  Wash.  417.  41  Pac.  182. 

Appellant's  next  contention  Is  that  the 
trial  court  erred  In  giving  the  following 
instruction:  "I  instruct  you  as  a  matter 
of  law,  that  if  a  homicide— that  Is  the  klU- 
tog  of  one  human  being  by  another — Is  prov- 
en beyond  a  reasonable  doubt,  as  explained 
to  you,  the  presumption  of  law  Is  that  it  is 
murder  in  the  second  degree;  and  if  the 
state  would  elevate  it  to  that  of  murder  in 
the  first  degree  it  must  establish  all  the  stat- 
utory diaracteristlcs  of  murder  in  the  first 
degree;  and,  on  the  other  hand,  if  the  de- 
feudant  would  reduce  it  to  manslaughter, 
or  justify  it,  the  burden  is  vpon  him  so  to 
do."  Appellant's  counsel  in  their  brief  con- 
cede that  thla  instruction  has  heretofore 
been  approved  by  this  court,  but  contend 
that  it  is  nevertheless  erroneous,  as  it  In 
elTect  Trithdraws  from  the  consideration  of 
the  Jury  that  presumption  of  Innocence 


which  prevails  throughout  the  trial,  and 
amounts  to  a  prececal  destruction  of  the 
rule  of  evidence  that  the  burden  of  proof  is 
on  the  state  to  establish  each  and  every  es- 
sential element  of  the  crime  charged.  Oth- 
er and  previous  Instractlons  given  by  the 
trial  Judge  clearly  defined  and  distinguished 
the  crimes  of  murder  In  the  first,  murder  in 
the  second,  degree,  and  manslaughter,  rnie 
Jury  had  also  been  Instructed,  properly  and 
clearly,  upon  presumption  of  Innocaice,  rea- 
sonable doubt,  and  burden  of  proof.  This 
being  true,  they  could  not  have  been  misled 
or  confused  on  these  subjects.  The  instruc- 
tion upon  which  error  is  now  assigned  is  la 
harmony  with,  and  follows,  our  former  rul- 
ings. In  State  v.  Payne,  10  Wash.  545,  39 
Pac.  157,  after  stating,  and  rejecting  as  un- 
sound, the  rule  announced  by  Mr.  Wharton, 
we  said:  "It  is  conceded  by  all  the  author- 
ities llhat,  under  the  old  common-law  rule, 
the  killing  having  been  shown,  It  would  be 
presumed  that  murder  had  been  committed. 
If  tbls  was  the  rule  at  common  law,  at  a 
time  when  the  mouth  of  the  defendant  was 
closed,  and  he  was  unable  to  explain  the 
circumstances  surrounding  the  killing,  there 
would  seem  to  be  greater  reason  for  its  ex- 
istence at  the  present  time,  when  it  Is  in 
his  power  to  fully  show  the  circumstances 
surrounding  the  transaction.  The  premedi- 
tation required  to  constitute  murder  in  the 
first  degree  is  a  distinct  element,  having  no 
relation  whatever  to  the  fact  of  the  killing, 
and  for  that  reason  all  of  the  authorities 
hold  that  no  presumption  of  murder  In  the 
first  degree  flows  from  the  proof  of  the  kill- 
ing ;  but  as  to  murder  in  the  second  degree 
the  reasons  wlhlcb  Induced  the  holding  at 
common  law  still  have  force.  Efvery  one  is 
presumed  to  intend  the  natural  and  neces- 
sary results  of  his  actions.  If  he  kills  an- 
other he  must.  Id  the  absence  of  a  showing 
to  the  contrary,  be  presumed  to  have  Intend- 
ed to  kill  him.  And  while  It  is  true  that 
even  although  he  did  intend  to  kill  he  may 
not  be  guilty  of  murder,  or  of  any  other 
crime,  yet  If  he  is  not.  It  Is  by  reason  of 
some  fact  In  Justification  of  his  action,  the 
burden  of  proving  which  public  policy  de- 
mands should  be  cast  upon  him.  If  It  Is 
held  that  the  fact  of  killing  does  not  raise 
the  presumption  that  It  was  malicious,  the 
administration  of  criminal  Justice  will  be 
greatly  interfered  with."  State  v.  White, 
10  Wash.  611,  39  Pac.  160,  41  Pac.  442;  State 
V.  Johnny  Tommy,  19  Wadu  270,  63  Pac 
157 ;  State  v.  Melvem,  32  Wash.  7,  72  Pac. 
489.  Nothing  In  the  Instruction  given  indi- 
cates a  violation  or  abandonment  of  the  old, 
well-established,  and  elementary  rule  that 
a  defendant  is  presumed  Innocent  of  any 
crime,  until  his  guilt  is  proven  beyond  a 
reasonable  doubt  The  act  of  homicide,  com- 
mitted by  appellant,  having  been  established 
beyond  a  reasonable  doubt,  the  instruction 
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given  VTRB  ptopetXj  submitted  to  the  Jury 
tor  their  conalderAtlon  and  foldaace  In 
Trelghlng  the  erldence  uid  aniTlttg  at  their 

Terdlct. 

At  one  time,  while  the  jury  were  betng 
enmined  on  their  voir  dire  and  selected  to 
try  this  cause,  11  of  the  Jurors  had  been 
passed  for  cause,  and  as  to  them  the  state 
and  appellant  had  each  waived  peremptorji 
challenges.  Thereupon  the  venire  being  ex- 
taansted,  an  adjournment  was  had  -until  the 
following  morning.  During  this  adjonm- 
ment  the  11  Jurors  were  permitted  to  sepa- 
rate. The  appellant  now  contends  that  the 
trial  judge  erred  In  permitting  snch  separa- 
tion. Section  2160,  Rem.  &  Bal.  Oode,  pro- 
vides that:  "Juries  in  criminal  cases  shall 
not  be  allowed  to  s^arate,  except  hj  con- 
sent of  the  defendant  and  the  prosecuting 
attorney,  but  shall  -be  kept  together,  without 
meat  or  drink,  -unless  otherwise  ordered  by 
the  court,  to  be  furnished  at  the  expense  of 
the  coun^."  This  section  is  applicable  only 
to  juries  sworn  to  try  a  cause,  and  not  to 
jurors  sworn  on  their  voir  dire  to  answer 
touching  their  qaaliflcatlous  to  serve.  State 
v.  Voorhles,  12  Wash.  63,  40  Pac  620.  The 
record  shows  that  appellant  Interposed  no 
objection  to  the  separation  of  the  Jurors  at 
the  time  of  adjournmeot  No  jury  had  then 
been  impaneled,  no  evidence  had  been  offer- 
ed on  the  merits,  nor  was  there  any  Jury, 
ontU  12  qualified  men  had  been  sworn  to 
try  the  cause  in  the  manner  provided  by  law. 
It  would  have  been  a  proper  exerdse  of  dis- 
cretion for  the  trial  Judge  to  have  prevented 
anji  separation  of  the  Jurors  who  were  being 
examined  on  their  vx>Ir  dire,  but  we  are  not 
aware  of  any  statute  requiring  him  to  make 
any  such  order,  nor  can  we  hold  that  he  was 
guilty  of  any  abuse  of  discretion  In  permit- 
ting them  to  separate,  no  prejudice  being 
shown.  No  improper  conduct  on  the  part 
of  the  11  jurors,  or  of  any  person  with 
whom  they  may  have  come  In  contact,  has 
been  shown  or  suggested;  nor  has  It  been 
made  to  appear  that  the  appellant  was  In 
•ny  manner  derived  of  any  of  liis  rights. 

The  jndgmrat  Is  affirmed. 

RUDKIN,  C.  J.,  and  MOUNT,  DUNBAH, 
an4  PARKBB,  JJ.,  concur. 


McORBGOR  V.  JOHNSON  et  nx. 

(Supreme  Court  of  Wflshingbm.    March  28, 
1910.) 

HtTSBAND    AlID  WlTX    (J  268*)— COMMtTHITT 
PSOPKBTT— FRATTD  OV  HDSBAITD— ESTOPPEL 

OF  Gounjiiirr. 

Where  the  community  receives  the  benefit 
ef  the  fraud  of  the  husband,  a  broker,  in  fraud- 
ulently selling  a  parcel  of  land  at  a  profit  to 
himself  besides  his  commiBsloos,  the  community 
Is  estopped  to  declare  that  the  money  received 


became  his  sspaiats  mopertj  and  was  a  aep' 
arate  debt 

Ed.  Note^FoT  otiwr  cus%  sea  Husband  and 
fe,  Dec  Dig.  1  268.*] 

Department  2.  Anwal  from  Superior 
Court,  King  County;  Artliiir  B.  Qrlffln, 
Jn^ie; 

Action  by  Sallna  McGregor  against  J.  B. 
Jolmson  and  wlf&  From  a  judgment  for 
plalntlfl,  d^endants  appeal.  Affirmed. 

Wm.  Parmerlee,  for  appellants.  Shorett  & 
Shdrett,  for  respondent. 

CROW,  J.  Action  by  Sallna  McGregor 
against  J.  B.  J(Anson  and  Annie  M.  Johnson, 
his  vrife,  to  recover  $1,300,  difference  between 
the  actual  price  of  real  estate  bought  for 
plaintiff  by  the  defendant  J.  B.  Johnson  as 
her  agent  and  an  advance  price  represented 
by  him  and  paid  by  her.  The  trial  court, 
after  hearing  the  evidence,  In  substance 
found  that  the  defendants  J.  6.  Johnson  and 
Annie  M.  Johnson  are  husband  and  wife; 
that  the  profits  arising  from  the  transaction 
here  involved  Inured  to  the  benefit  of  the 
community;  that  the  defendant  J.  B.  John- 
son, being  engaged  In  the  real  estate  busi- 
ness, represented  to  the  plaintiff  that,  If 
she  would  authorize  and  trust  him  to  pur- 
chase real  estate  for  ber.  he  would  be  able 
to  secure  Investments  below  the  market  value 
and  earn  large  profits;  that,  relying  on  his 
honesty,  ability,  and  representations,  the 
plaintiff  appointed  bim  as  ber  agent  to  pur- 
chase real  estate,  he  to  receive  as  his  compen- 
sation the  regular  commissions  from  ven- 
dors ;  that  on  or  about  October  15,  1907,  he 
advised  her  to  enter  into  a  written  contract 
with  one  L.  Bear,  a  spinster,  for  the  purchase 
of  certain  real  estate  for  $5,000 ;  that  plain- 
tiff executed  the  contract  and  paid  $1,500 
thereon;  that  on  or  about  October  IQ,  1907, 
the  same  real  estate  was  sold  by  one  A. 
Youngqulst  and  wife  to  L.  Bear  for  $3,700, 
by  written  contract,  in  which,  at  the  defend- 
ants' request,  the  consideration  was  recited 
as  $6,000 ;  that  h.  Bear  was  a  mere  dummy 
In  both  contracts,  neither  receiving  nor  pay- 
ing any  consideration  therefor;  that  her 
name  was  used  to  deceive  the  plaintiff  and 
defraud  her  out  of  the  difference  between 
$5,000  and  $3,700,  which  the  defendant  then 
and  there  received  In  addition  to  $200  com- 
missions; and  that  Immediately  after  dis- 
covering the  fraud  the  plaintiff  demanded  the 
return  of  $1,300,  which  the  defendants  re- 
fused. Upon  these  findings  a  community 
judgment  was  Altered  in  favor  of  the  plain- 
tiff, against  both  of  the  defendants,  who 
have  appealed. 

Appellants'  first  contention  Is  that  the  find- 
ings are  not  supported  by  the  evidmce ;  but, 
after  reading  the  entire  record,  we  conclude 
that  they  must  be  sustained. 

Appellants  further  contend  that  the  action 
In  effect  Is  one  for  damages  arising  out  of 


Vor  Qtliar  oum  Me  uaM  toplo  snd  Mctlon  nXthbBR  in  Dee.  *  Am.  Ofis.  1807  to  data,  A  Reporter  Xndeiea 


Digitized  by 


Google 


1060  107  PAGIFtO 

tbe  allecoA  wrougfnl  act  or  tort  of  J.  B.  Jotrn- 
■OD ;  tint  U7  IlAblUty  thereby  iDcnrred  be- 
came his  sqparate  oUlgatton,  and  not  that 
of  the  conmimltr  oonalstlng  of  hlmsdf  and 
wife.  In  annpcnrt  of  thla  contention  tiwy 
dte  Brotton  t.  lAnger^  1  Waah.  8t  78.  23 
Pae.  688,  and  Flodtug  t.  Denholm,  40  Wash. 
463,  82  Fac.  788.  Hie  latter  case^  In  ao  Car 
aa  It  can  be  applied  to  the  facta  now  before 
us,  talla  to  aopport  the  appellanta'  prea^it 
OpntentloD.  In  tb»  Brotton  Case  the  debt  In- 
curred arose  ont  ia  the  wrongfal  act  of  a 
constaUe  In  maUng  an  nnwarranted  levy 
and  sale  whldi  in  no  way  &inred  to  the  ben- 
efit of  the  commonly  consisting  of  hlnia^ 
and  wife,  Assnmlnft  In  tbe  case  before  ua, 
that  the  am^ellant  J.  B.  Johnaon  ahonld  be 
succeaafnl  In  retaining  the  fl300  which  he 
wrmigfnily  (Atalned,  there  could  be  no  anes- 
tton  but  tliat  it  woold  beecnne  ttie  conunnnl^ 
property  of  himself  and  wlf&  Under  our 
atatttte  It  certainly  wonid  not  become  his 
separate  property.  If  we  were  to  hold  that 
the  obligation  be  baa  wrongfully  incurred  to 
the  respondent  Is  now  his  separate  debt,  it 
wonId  follow  that  ttie  community,  after  re- 
celTlng  a  financial  benefit  from  hla  wrong- 
ful acta,  could  retain  the  same  without  be- 
ing called  to  account  or  compelled  to  make 
reatltuticm.  Sndi  a  holding  could  find  no 
support  in  either  law  or  reason.  The  com- 
mnnity  having  received  the  bmefit,  It  ahoold 
now  be  estc^^ed  from  denying  its  llaUlity. 
Tlie  Judgment  is  afllnned. 

BUDKIN.  a  and  MOUNT.  PARKER, 
and  DUNBAB,  JJ.,  concur. 


GALBRAITH  t.  WEBER  et  a1. 
(Snpreme  Court  of  Washington.  April  2,  IdlO.) 

1.  PEIWOIPAL  AST>  AQIHT  <|  100*)— APFAUIfT 

AUTUOBITT. 

A  principal  ts  not  only  bound  hj  the  acts 
of  bU  agent,  whether  general  or  apecial  within 
the  andority  he  has  actually  siren  him,  bat  he 
is  also  bound  by  bis  agent's  acts  within  the 
apparent  authority  which  the  principal  himself 
knowingly  permits  bis  agent  to  assume,  or 
which  he  holds  the  agent  out  to  the  public  as 

POBMBSiUg. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent.  CenL  Dig.  {  254;  Dec  EHg.  9  100.*] 

2.  PaiNCIPAX.  AND  AOBMT  (|  103*)— SaXJI  OF 

Pbopebtt— Appabent  Authobitt. 

Where  the  agent  has  exclusive  [Kwaeeslon 
of  the  property  of  bis  principal  with  authority 
and  for  the  express  purpose  of  selling  It  to  any 
purchaser  he  may  find,  a  purdiaser  from  such 
agent  may  rely  on  the  agent  faaring  power  to 
agree  on  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  287 ;  Dec.  Dig.  1  108.*] 

3.  Pbincipax.  and  AosnT  (|  124*)— Sau  of 
Pbopbbty  —  Apfabent  Authobitt  —  QifEs- 

TION  FOB  JUKT. 

In  an  action  to  recover  possession  of  a  horse 
sold  by  an  agent,  whether  the  agent  bad  ap- 
parent authority  to  sell  at  the  price  he  did 


RBFORTEB.  (Wash. 


and  to  receive  notes  payable  to  Umaelf  In  foil 
payment  kOdy  under  Uw  evidence,  for  the  jury. 

[Bd.  Note.— For  oihsr  casea,  see  Principal  and 
Acent,  Gent  Dig.  I  724;  Dea  Dig.  1  m*] 

4.  PaiNCIPAL  AND  AOKNT  ({  103*)— SaLES— 

Extent  or  Authobitt. 

Where  an  agent  has  authority  to  sell  for 
cash  only,  b«  cannot  take  payment  In  notes  ei- 
ther to  himself  or  principal ;  and.  where  he  haa 
authority  to  sell  on  credit  only,  he  is  not  au- 
thorized to  give  aoch  credit  except  in  the  name 
of  his  prindpai. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  288 ;  Dec  Dig.  i  103.*] 

5.  PaiNciPAi.  AND  Agent  (S  123*)— Appabxnt 
Authobitt— SuFTiciBNcr  of  Evidence. 

Id  an  action  for  recoveiy  of  posBessiou  of 
a  horse  sold  by  an  agent,  evidence  held  to  sus- 
tain a  fioding  that  the  agent  bad  apparent  au- 
thority to  sell  at  the  price  he  did,  and  to  re* 
cdve  in  payment  notes  payable  to  hlmselL 

[Ed.  Note.— For  other  cases,  see  Principal  and 
^ent,  Gent  Dig.  H  Dec  ^ig.  % 

Department  2.  Appeal  from  Superior  Court, 
Doo^aa  Oounty ;  R.  S.  Steloer,  Judge. 

Action  by  Archie  R.  Oalbraith  against 
Adam  Weber  and  Samuel  Belman.  From  a 
judgment  for  defendants,  plalnttff  appeals. 
AflDrmed. 

Peacock  &  Ludden  and  M.  B.  Afolltv,  for 
appellant  Arthur  UcQuiie  and  Sam  B.  Hill* 
for  respondents. 

PARKBR,  J.  This  is  an  action  to  recover 
possession  of  a  horaew  There  la  Involved  the 
auestimi  of  the  authority  of  an  agent  of 
plaintiff  on  making  the  sale  of  the  borse  to 
the  defbndanta.  Upon  a  trial  before  the 
court  and  a  Jury,'  a  verdict  was  returned  In 
fiivor  of  the  dtfendante.  PlalntUTa  motion 
for  a  new  trial  being  denied.  Judgment  was 
altered  upon  the  verdict  Plaintiff  thereup- 
on appealed  to  this  court 

There  Is  competent  evidence  tending  to 
show  tbe  following  facte:  The  aM>ellaiit  re- 
sides near  Spokane,  and  the  respondente  re- 
side near  the  town  of  Qulncy,  more  than 
100  miles  distant  from  8pokan&  Prior  to 
this  ocmtromsy  an>ellant  and  respondente 
were  entire  strangers  to  each  other.  Early 
In  February.  1906.  one  W.  C  Bouquet  came 
to  gnlncy  with  the  horse  in  tils  possession, 
and  offered  It  for  sale  for  $3,000.  He  had  in 
his  possession,  with  the  horse,  two  certifi- 
cates of  registration,  one  issued  by  the  secre- 
tary ot  '*The  American  Shire  Horse  Associa- 
tion," tbe  otSier  issued  by  the  secretary  of 
"The  Shire  Horse  Society"  of  London,  show- 
ing tbe  pedigree  ot  the  hwse.  Bouquet  ex- 
hibited tbe  horse  in  and  about  Qulncy,  and 
cpntlnned  his  efforts  to  find  a  purdliaser  for 
a  period  of  six  w  ^ht  weAs.  Reqwnduite 
knew  of  thli;  and  then  oflwed  him  91,000 
for  the  horse.  Bouquet  then  told  respondente 
that  he  had  not  authority  to  take  91.000, 
that  be  wonld  have  to  consult  Sir.  Oalbraith. 
and  that  he  would  go  into  town  and  ttie. 
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graph  to  QoIbnlUL  The  next  day  he  Inform- 
ed reepoDdents  tiiat  be  had  a  telegram  from 
Galhraltb  laying  It  vould  be  all  right  to  ac- 
cept $1,000.  The  aale  ww  then  consummated 
for  that  sum  on  the  27th  day  of  March,  1906. 
The  horse,  the  two  certificates  of  registra- 
tion, ajid  a  bill  of  sale  executed  upon  a  form 
which  Bouquet  evidently  had  In  his  posses- 
sion for  that  porpose  were  delivered  by  him 
to  respondents.  The  bill  of  sale  was  signed 
"Archie  R.  Oalbralth,  W.  a  Bouquet,  Agent" 
In  payment  of  the  horse  respondents  gave 
their  two  promissory  notes  for  $500  each, 
payable  to  W.  O.  Bouquet,  which  they  deliver- 
ed to  him.  The  appellant  never  had  any 
communication  whatever  with  respondents 
until  he  visited  Qoiucy  a  year  later.  The 
only  knowledge  respondents  had  concerning 
Bouquet's  authority  was  such  as  they  might 
infer  from  the  facts  as  above  r^ted.  We 
now  turn  to  the  facts  occurring  at  the  other 
end  of  the  line.  The  horse,  being  the  prop- 
erty of  appellant,  was  by  him  placed  in  the 
possession  of  Bouquet  for  the  purpose  of  tak- 
ing it  to  Qoincy  to  sell,  where  It  was  taken 
by  Bouquet,  as  we  have  stated.  Appellant 
also  then  gave  to  Bouquet  the  two  certificates 
of  registration  to  be  delivered  to  the  pur- 
chaser. Appellant  valued  the  horse  at  $3,- 
000,  and  evidently  desired  to  sell  it  for  that 
sum,  but  It  is  not  shown  that  Bouquet  was 
Instructed  by  appellant  to  sell  it  for  no  less 
Bam.  Bouquet  was  authorized  to  sell  it  on 
time  and  take  good  notes  in  payment.  Ap- 
pellant says  Bouquet  was  not  authorized  to 
sell  It  for  cash,  but  we  think  the  circum- 
stance shown  would  warrant  the  Jury  in  be- 
lieving Bouquet  did  have  authority  to  sell 
It  for  cash.  Soon  attee  the  sale,  Bouquet  re- 
turned to  appellant  at  his  home  near  Spo- 
kane, and  delivered  to  him  three  promissory 
notes  for  $900  each,  purporting  to  be  signed 
by  respondents;  Bonquet  r^resentlng  they 
were  given  in  payment  of  the  horse.  These 
were  accepted  by  appellant,  he  believing  them 
to  be  genuine,  and  no  objection  was  made 
to  the  price.  Appellant  made  Inquiry  by 
correspondence  with  bonks  where  respond- 
ents were  known  and  received  favorable  re- 
ports as  to  their  financial  worth.  Soon 
thereafter  Bouquet  disappeared.  Aivellant's 
coniwe)  state  In  their  brief  that  Bouquet 
cashed,  or  discounted,  the  two  $500  notes 
at  a  bank  before  disappearing,  though  the 
evidence  does  not  clearly  so  show.  This 
fact,  however,  is  of  little  consequence,  since 
it  Is  not  denied  but  that  the  notes  have  been 
paid  or  are  still  legal  obligations  against 
respcmdents.  Upon  the  falling  due  of  the 
first  of  the  $900  notes  In  Uarch,  1907,  they 
were  discovered  to  be  forgeries,  and  appel- 
lant then  first  learned  of  the  sale  of  the 
horse  for  $1,000  and  the  giving  of  the  two 
$500  notes  to  Bouquet  In  payment  thereof. 
Th»enpon  appellant  visited  reqrandeuts  at 
Quincy  and  demanded  the  possession  ot  the 
horse,  claiming  that  Bouquet  had  no  authori- 
ty to  seU  It  for  $1»000,  and  also  that  he  had 


no  authority  to  take  the  notet  ptyaUe  to  blm* 

self. 

Learned  counsel  for  appellant  assign  error 
upon  certain  Instructions  given  and  refused 
by  the  trial  court  relating  to  graieral  and 
special  agency,  and  the  exercising  of  ap- 
parent authority  by  an  agent  Error  is  also 
assigned  upon  the  court's  refusal  to  direct 
a  verdict  In  favor  of  app^ant  The  sub- 
stance of  counsel's  contention  upon  these 
assignments,  as  we  understand  them.  Is  that 
the  evidence  did  not  warrant  the  giving  of 
any  instruction  upon  the  question  of  general 
agency,  or  upon  the  question  of  the  exercise 
of  apparent  authority  by  an  agent  and  that 
the  evidence  does  not  support  the  verdict 
It  is  argued  that  the  evidence  does  not  show 
that  Bouquet  possessed  the  authority  assum- 
ed by  him  in  making  the  sale,  and  that  bis 
apparent  authority  was  not  such  as  to  jus- 
tify the  respondents  in  dealing  with  him  In 
the  manner  they  did. 

The  dlfllculty  In  a  case  of  this  character 
is  in  ai^lylng  the  general  rule  of  apparrat 
authority  to  the  facts  of  the  particular  case. 
From  the  forcing  statement  of  the  facts, 
which  the  evidence  tends  to  show,  and  which 
we  think  the  jury  were  warranted  in  believ- 
ing, it  will  be  seen  tiiat  this  case  presents  a 
question  of  apparent  authority  in  the  agent 
rather  more  than  one  of  actual  authority, 
so  far  as  the  question  of  price  and  manner 
of  payment  thereof  are  concerned.  The  au- 
thority to  take  th^  horse  to  Qnincy  for  the 
express  purpose  of  s^lng  It  to  whomsoever 
Bouquet  could  induce  to  bay  it  Is  conceded. 
The  question  of  Bouquets  apparent  authority 
to  agree  upon  the  price  and  to  receive  pay- 
ment by  notes  payable  to  himself  are  the 
questions  concerning  which  we  are  to  inquire 
as  to  whether  or  not  the  evidence  was  such 
as  to  make  them  questions  of  fact  for  the 
jury.  Let  us  first  notice  the  general  prin- 
ciples of  law  governing  cases  of  this  char- 
acter. We  find  them  well  stated  by  Justice 
Wlswell  In  Heath  v.  Stoddard,  91  Me.  490, 
603,  40  Atl.  647,  649,  as  follows:  "A  principal 
Is  not  only  bound  by  the  acts  of  his  agent 
whether  general  or  special,  within  the  au- 
thority which  he  has  actually  glvrai  him,  but 
he  la  also  bound  by  his  agent's  acts  within 
the  apparent  authority  which  the  principal 
himself  knowingly  permits  his  agoit  to  as- 
sume, or  which  he  holds  the  agent  out  to 
the  public  as  possessing.  1  Am.  &  Eng.  Bn& 
Law  (2d  Ed.)  p.  989,  and  cases  cited.  Wheth- 
er or  not  a  principal  Is  bound  by  the  acts 
of  his  agent  when  dealing  with  a  third  per- 
son who  does  not  know  the  extent  of  his 
authority  depends,  not  so  much  upon  the 
actual  authority  given  or  Intended  to  be  giv- 
en by  the  principal,  as  upon  the  question. 
What  did  such  third  person  dealing  with 
the  agent  believe  and  have  a  right  to  be- 
lieve^ as  to  the  agent's  authority  from  the 
acts  of  the  principal?  Griggs  v.  Seldm,  68 
Vt  661,  6  Atl.  5M ;  Towle  v.  Leavitt  23  N. 
H.  860  [56  AuL  Dec.  196] ;  Walsh  T.  Insnr- 
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ance  Co.,  78  N.  T.  S.  For  Instance,  If  a  per- 
son should  send  a  commodltr  to  a  store  or 
warehouse  where  It  is  the  ordinary  business 
to  sell  articles  of  the  same  nature,  would 
not  a  jury  be  justified  In  coming  to  the 
conclusion  that  at  least  the  owner  had  by  his 
own  act  Invested  the  person  with  whom  the 
article  was  intrusted  with  an  apparent  au- 
thority "Which  would  protect  an  Innocent  pur- 
chaser? In  Pickering  v.  Burk,  IB  East,  43, 
quoted  by  Mellen,  C.  J.,  in  Parsons  v.  Webb, 
8  Me.  88  [22  Am.  Dec.  220],  Lord  Bllenbor- 
ough  says:  "Where  the  cwnmodlty  Is  sent 
tn  such  a  way,  and  to  such  a  place,  as  to  ex- 
hibit an  apparent  purpose  of  sale,  the  prin- 
cipal will  be  bound  and  the  purchaser  safe." 
Along  the  same  line,  In  the  text  of  81  Cyc. 
1333,  we  find  the  following:  "The  appkrent 
authority  so  far  as  third  persons  are  con- 
cerned Is  the  real  authority,  and,  when  a 
third  person  has  ascertained  the  apparent 
authority  with  which  the  principal  has  cloth- 
ed the  agent,  he  is  under  no  further  obliga- 
tion to  Inquire  into  the  agent's  actual  author- 
ity." We  will  first  notice  Bouquet's  apparent 
power  to  fix  the  purchase  price.  Where  the 
agent  has  exclusive  possession  of  the  prop- 
erty of  his  principal  with  authority  and  for 
the  express  purpose  of  selling  It  to  any  pur- 
chaser he  may  find,  as  In  this  case,  we  think 
a  purchaser  from  such  agent  would  clearly 
hare  the  right  to  rely  upon  the  agent  hav- 
ing power  to  agree  upon  the  purchase  prica 
2  Enc.  L.  &  P.  1001 ;  Mechem  on  Agency,  S 
362;  1  Clark  &  Skyles  on  Agency,  S  245; 
Bass  Dry  Goods  Cto.  v.  Granite  City  Mfg,  Co., 
113  Qa.  1142,  89  S.  E.  471. 

It  is  argued  that,  since  Bouquet  had  In- 
formed respondents  before  the  sale  that  he 
did  not  have  authority  to  sell  the  horse  for 
$1,000,  this  was  notice  to  them  that  he  ex- 
ceeded his  authority  in  selling  for  that  price. 
But  this  argument  loses  Its  force  when  we 
are  reminded  that  Bouqyet  told  respondents 
the  following  day  that  he  had  a  telegram 
from  appellant  saying  it  would  be  all  right 
to  accept  $1,000.  So,  after  all,  respondents 
had  no  Information  as  to  the  price  Bouquet 
had  autliorlty  to  sell  for,  other  than  what 
Bouquet  blmself  told  them.  It  Is  further  ar- 
gued that  the  great  difference  between  $3,- 
000  previously  asked,  and  (1,000  finally  ac- 
cepted, was  sufficient  to  suggest  to  respond* 
ents  that  Bouquet  was  probably  exceeding  bis 
authority.  There  la  no  evld^ce  In  the  rec- 
ord to  the  effect  that  Bouquet  ever  told  re- 
spondents that  he  was  not  authorized  o  sell 
for  less  than  $3,000.  Indeed,  the  acceptance 
of  the  three  $900  forged  notes  by  appellant 
indicates  that  Bouquet  was  authorized  to  sell 
for  less  than  $3,000.  All  that  Bouquet  ever 
said  to  ai^llant  as  to  the  limit  of  his  au- 
thority was  that  be  did  not  have  authority 
to  take  $1,000.  Informing  them  the  next  day 
he  did  have  such  authority.  It  Is  true  the 
appellant  testified  the  horse  was  worth  $3,- 
000;  but  the  jury  were  not  required  to  be- 
lieve it  was  worth,  that  Bum,  especially  In 


view  of  other  testimony  as  to  Its  earning 
power.  So  we  do  not  think  that  these  clr- 
cumstances  were  so  extraordinary  as  to  en- 
able OS  to  say  as  a  matter  of  law  tbey  show- 
ed want  of  authority  on  the  part  of  BonQuet 
to  agree  upon  a  sale  at  $1,000. 

We  will  now  notice  Bouquet's  apparent  au- 
thority to  receive  notes  In  payment,  payable 
to  himself.  We  have  seen  that  Bouquet  was 
clearly  authorized  to  sell  the  horse  on  time 
and  take  paym^t  In  notes.  We  have  no 
evidence  of  any  special  instructions  as  to 
the  form  In  which  the  notes  were  to  be  made. 
In  view  of  the  conceded  power  ot  sale  In 
Bouquet  as  agent,  and  his  exclusive  posses- 
sion of  the  horse  for  that  expr^  purpose,  it 
would  seem  clear  that  respondent  would  have 
the  right  to  regard  him  as  also  having  au- 
thority to  sell  for  cash  and  collect  the  pur- 
chase price.  Mechem  on  Agency,  |  338;  1 
Clark  &  Skyles  on  Agency,  {  239  ;  2  Enc.  U 
&  P.  1003  ;  31  Cyc.  1358.  We  then  conclude 
that  the  jury  were  fully  warranted  In  be- 
lieving that  Bouquet,  so  far  as  the  rights  of 
respondents  are  concerned,  had  authority  to 
sell  the  horse  and  receive  either  cash  or 
notes  In  payment  Many  anthorities  have 
been  cited  to  the  effect  that  power  in  an 
agent  to  sell  does  not  give  power  to  barter  or 
exchange,  or  take  notes  In  payment  payable 
to  the  agent  We  will  notice  two  of  these 
which  are  most  favorable  to  plaintiff's  con- 
tehtlon.  In  the  case  of  Hoffman  v.  Hancock 
I^fe  Ins.  Co.,  92  U.  S.  161.  23  Ia  Bd.  539, 
cited  by  appellant  a  note  was  taken  by  an 
Insurance  agent  payable  to  himself,  with 
other  property,  In  payment  of  premiums, 
when  he  had  no  authority  to  receive  anything 
but  cash.  It  was  held  that  such  action  on 
his  part  was  without  real  or  apparent  au- 
thority, and  the  company  was  not  bound 
thereby.  That  case  we  think  differs  ftom 
this,  In  that  the  insurance  agent  had  no  pow- 
er to  accept  anything  but  cash,  while  In  this 
case  the  jury  might  believe  from  the  evidence 
Bouquet  had  power  to  accept  either  notes  or 
cash.  Counsel  also  cite  Baldwin  v.  Tucker, 
65  S.  W.  841,  23  Ky.  liaw  Bep.  1638,  57  I* 
R.  A.  451.  That  case  is  apparently  much  like 
this,  and  were  we  inclined  to  follow  It  would 
serve  as  authority  here.  The  decision,  how- 
ever, was  rendered  by  a  divided  court,  de- 
cided by  four  justices  as  against  three  dis- 
senting. It  involved  the  taking  of  a  note  In 
payment  of  a  piano  by  an  agent  payable  to 
himself,  and  not  thereaftw  accounted  for  to 
his  principal.  The  piano  appears  to  have 
be«i  In  pMsession  of  the  agent  for  purpose 
of  sale  at  the  time  of  the  sale  and  delivery 
by  him.  The  question  was  as  to  whether  or 
not  the  act  of  the  agent  in  taking  ttie  nots 
payable  to  himself  was  sufilcimt  to  warrant 
the  court  in  taking  the  case  from  the  jury 
and  deciding  as  a  matter  of  law  that  the 
agent  exceeded  his  apparoit  authority.  The 
majority  held  that  It  was.  We  are  Impress- 
ed, however,  with  the  remarks  of  Justice 
Hobson,  In  his  dlsaratlng  oplnioDt  cwcurred 
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In  hy  two  of  his  bretbren,  as  follows:  "No 
authority  can  be  found  for  the  proposition, 
so  far  aa  X  am  aware,  that  the  taking  of  a 
note  by  an  agent  In  his  own  name  Is  as  a 
matter  of  law  conclusive  to  the  pnrchaser 
that  the  agent  Is  exceeding  his  authority. 
•  •  •  As  between  two  innocent  perBonB, 
one  of  whom  must  suffer,  the  loss  should  fall 
on  the  principal  who  has  armed  the  agoit 
with  apparent  authority,  and  thiu  enabled 
him  to  obtain  the  advantage  of  the  person 
with  whom  he  trades,  rather  than  on  the 
purchaser,  where  the  agent  acts  within  the 
apparent  scope  of  his  authority,  and  there  is 
nothing  in  the  transaction  to  put  the  pur- 
chaser on  notice  that  he  is  exceeding  his  au- 
thority. Where  authority  is  conferred  by 
parol,  the  rule  is  that  the  apparent  scope  of 
it  is  a  question  for  the  Jury.  It  seems  to  me 
the  same  rule  should  be  applied  where  the 
agent  Is  sent  to  take  charge  of  his  principal's 
interest  in  a  territory  distant  from  his  prin- 
cipal, and  the  secret  arrangraients  between 
the  principal  and  the  agent  ate  unknown  to 
the  public  dealing  with  him." 

Like  the  learned  dissenting  Justice  in  that 
case,  we  liave  had  no  authority  called  to  our 
attention  to  the  effect  that  the  mere  taking 
of  a  note  by  a  sales  agent,  payable  to  him- 
self, in  paymrait  npon  a  sale  made  by  him 
of  property  In  his  ^elusive  possession  for 
the  purpose  of  sale  and  delivery,  aathorUsea 
the  taking  from  the  Jury  the  Question  of  the 
agent's  apparent  authority  In  so  doing.  The 
case  of  Scleicher  et  al.  v.  Armstrong  et  al. 
(Tex.  Civ.  App.)  32  S.  W.  827,  supports  this 
view,  though  the  question  does  not  seem  to 
have  beea  elaborately  discussed.  It  may  be 
conceded  that,  where  an  agent  has  authority 
to  sell  for  cash  only,  he  cannot  take  payment 
in  notes  payable  in  the  fntnre,  either  to  him- 
self or  the  principal,  and  It  mny  be  also  con- 
ceded that,  where  the  agent  has  authority  to 
sen  upon  credit  only,  he  Is  not  authorized 
to  take  such  credit  except  In  the  name  of  bis 
principal.  We  mean  such  authority  as  a 
pnrchaser  is  bound  to  notice.  This  case 
presents  a  different  situation  since  the  jury 
would  be  fully  warranted  In  believing  that 
Bouqoet  had  authority  to  take  either  notes 
or  cash  In  payment,  as  we  have  seen.  The  only 
«ound  reason  that  can  be  assigned  for  prohib- 
iting the  giving  of  notes  payable  to  Bouquet 
for  this  horse  Is  tSiat  by  so  doing  It  placed 
within  bis  power  the  ability  to  convert  such 
notes  to  his  own  use  and  defraud  his  prin- 
-clpaL  This  reason  m^ht  apply  If  Bouquet 
was  at  the  time  of  the  sale  without  authority 
to  sell  for  cash;  but,  since  the  evidence  was 
such  that  the  Jury  might  believe  he  had  the 
authority  to  receive  cash  as  well  as  notes  In 
payment,  It  at  once  becomes  plain  that  re- 
spondents by  giving  notes  payable  to  Bouquet 
were  not  thereby  placing  It  In  his  power  to 
dtfraud  his  principal  any  more  than  as  If 
thciy  bad  paid  him  in  money. 


In  view  of  the  power  of  sale  vested  In 
Bouquet,  the  fact  that  he  had  exclusive  pos- 
session  of  the  horse  for  that  express  purpose, 
the  fact  that  the  transaction  occurred  a  hun- 
dred miles  or  more  distant  from  the  residence 
of  the  owner,  the  owner  not  being  present  at 
any  time  during  the  whole  six  or  eight  weeks 
his  agent  was  attempting  to  make  the  sale, 
the  fact  that  respondents  and  appellant  were 
entire  strangers  to  each  other,  the  fact  that 
Bouquet  had  also  In  his  possesslbn  certif- 
icates of  registration  showing  the  pedigree  of 
the  horse  ready  for  delivery  with  the  horse 
to  whomsoever  be  might  sell,  leads  us  to 
the  conclusion  that  the  Jury  were  warranted 
in  believing  from  all  the  circumstances  that 
Bouquet  was  acting  within  his  apparent  au- 
thority, aa  reqrandents  had  a  right  to  view  It 

We  are  of  the  opinion  that  the  evidence 
was  not  such  aa  to  enable  the  court  to  dis- 
pose of  the  question  of  Bouquet's  ai^arent 
authority  as  a  matter  of  law,  and  that  the 
cause  was  properly  left  to  the  Jory.  The 
jadgnMat  Is  affirmed. 

RUOEIN,  O.  J.,  and  MOUNT,  GBOW.  and 
DUNBAB,  concur. 


CHILDS  V.  SMITH  «t  al. 

(Supreme  Court  of  Washington.  April  4,  1910.) 

Taxatioh  Jl  631*)— PATiom  bt  UoBraaan 
Undbb  Bauoco  MOBTOAaX  —  Bquitable 

Lien. 

Ballinger's  Ann.  Codes  &  Sl  1 1738,  permit- 
tlog  one  ha^ng  a  mortgap  lien  npon  realty 
upon  which  taxes  are  unpaid  to  pay  such  taxes 
and  Interest,  etc,  and  making  the  receipt  of  the 
county  treasurer  an  additional  lien  on  the  land, 
which  amount  shall  be  collected  as  a  part  of  the 
mortgage  debt,  does  not  prevent  one  who,  be- 
lieving be  held  n  valid  mortgage  Hen  not  barred 
by  limltaticMiB,  iwid  In  good  faith  delinquent 
taxes  and  assessments  to  protect  his  lien,  from 
asserting  an  equitable  lien  on  the  land  for  the 
taxes  paid,  tbou|^  the  mortgage  lien  was  barred. 

[Ed.  Note.— For  other  easea  aes  Taxation, 
Cent  Dig.  I  987;  De&  Dig.  |  At*] 

On  rehearinr.  Form»  i^lnloo  adbwed  to. 
For  former  opinion,  see  61  Wash.  90 

Pac.  304. 

MOUNT,  J.  The  original  opinion  In  this 
case  may  be  found  In  51  Wash.  457,  99  Pac. 
301,  where  the  facts  are  stated.  After  that 
opinion  was  died,  the  respondent's  petition 
for  a  rehearing  was  granted,  and  the  case 
was  again  heard  bp  the  court  en  banc.  It 
Is  Insisted  by  the  respondents  that,  inasmuch 
as  the  statute^  at  section  1780,  Ballinger's 
Ann.  Codes  &  3t  prescribes  a  remedy  for  the 
collection  of  taxes  paid  by  a  mortgagee  up- 
on lands,  such  remedy  Is  exclusive,  and  the 
Hen  for  taxes  falls  with  the  lien  of  the  mort- 
gage. This  statute  was  not  intended  to  fix 
an  exclusive  remedy  In  sodi  cases.  It  mere- 
ly declared  a  rule  which  was  commonly  rec- 
ognized by  courts  of  equity  and  expressed 
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In  mortgagea,  by  which  the  lienor  might  pro- 
tect his  Hen  by  the  payment  of  taxes  which 
became  a  prior  Hen,  and  npon  foreclosure 
of  the  mortgage  Include  tSiereln  the  payment 
of  such  taxes  at  the  same  rate  of  interest 
as  specified  In  the  mortgage.  We  think  the 
Legislature  did  not  intend  by  this  statute 
to  make  this  remedy  exclasive,  or  to  limit 
the  Hen  for  taxes  paid  in  such  cases  to  the 
time  when  the  lien  of  the  mortgage  ceases. 
There  are,  no  donbt,  authorities  to  the  effect 
that,  where  a  mortgagee  pays  taxes  to  pro- 
tect ills  Hen.  his  right  to  collect  such  pay- 
ments expires  with  his  mortgage  Uen.  But 
this  court  has  adopted  the  rule  that  the 
Hen  for  taxes  continues  until  the  taxes  are 
paid  (Balllnger's  Ann.  Codes  &  BL  ft  1740 
[Pierce's  Code,  |  8678];  Port  Townsend  v. 
Eisenbels.  28  WaA.  683.  68  Pac.  1045;  Den- 
man  T.  Stelnbach,  29  Wash.  179,  69  Pac. 
751);  and  where  one  In  good  faith  in  the 
belief  that  he  has  a  TAlld  Hen  pays  taxes,  he 
is  ^titled  to  be  subrogated  to  the  rights  of 
the  county  to  the  extent  of  the  taxes  paid, 
with  interest  thereon  at  the  l^al  rate 
(Dunsmuir  t.  Port  Angeles,  etc.,  Power  Co., 
30  Wash.  B86,  71  Pac.  9).  In  Packwood  v. 
Briggs,  2&  Wash.  530,  {»36,  65  Pac.  846,  847. 
the  repayment  of  such  taxes  was  adjudged 
upon  equitable  grounds  without  regard  to 
the  statuta  We  there  said:  "It  follows 
that,  If  appellant  la  entitled  to  relief  on  ac- 
count of  the  taxes  paid.  It  must  be  based 
upon  equitable  grounds,  considered  with  ref- 
erence to  the  relations  of  the  parties  to  the 
subject-matter.  It  must  be  conceded  that 
appellant  paid  tfae  taxes  in  good  faith,  rely- 
ing upon  what  he  beUered  to  be  his  Hen  as 
authority  for  It.  It  cannot  be  assumed  that 
the  payment  was  made  as  that  of  a  mere  toI- 
unteer.  or- that  he  only  meddled  with  some- 
thing In  which  he  knew  he  bad  no  interest 
The  evidence  shows  that  the  payment  was 
made  in  the  honest  belief  that  appellant  held 
a  valid  Uen  upon  the  land,  and  he  was  only 
seeking  to  prevent  ttie  paramount  Hen  of 
the  taxes  from  destroying  the  value  of  what 
be  believed  to  be  his  own  Hen  against  the 
latfds."  And  again,  on  page  538  of  25  Wash., 
page  848  of  65  Pac.:  "Thus,  it  Is  the  tenden- 
cy of  courto  to  see  that  those  who  have  In 
good  faith  advanced  the  money  to  pay  pub- 
lic -taxes  are  protected.  IWs  Is  equitable 
and  Just  No  one  is  injured  thereby.  The 
tax  Hen  Is  paramount,  and  the  payment  of 
the  taxes  inures  to  the  benefit  of  both  the 
owner  and  Henholder.  So,  in  this  case,  the 
taxes  paid  appellant  inured  to  the  bene- 
fit of  respondent  as  mortgagee.  It  would 
be  unconscionable  that  respondent  should 
reap  the  benefit  of  such  payment  without 
making  anp  compensation  therefor."  In 
numerous  cases  since  Packwood  v.  Briggs 
we  have  held  that,  where  a  party  in  good 
faith  pays  taxes  in  order  to  protect  a  Hen 
claimed  by  blm,  the  Hen  of  such  taxes  Is 


prior  to  oHier  Hens  and  the  party  paying  has 
been  adjudged  to  recover  the  amount  there- 
of whether  he  maintained  bis  dalm  of  Hen 
or  not  Several  of  Boch  cbmb  are  cited  in 
the  original  opinion.  The  caae  of  Fuhrman 
V.  Power,  4S  Wash,  533v  86  Pac.  940,  was  an 
action  to  foreclose  a  mortgage.  It  was  there 
hdd  that  the  right  to  foreclose  llie  mort- 
gage was  barred  by  tbe  statute  of  Umlta- 
tions.  But  It  was  also  held  that  the  plaintiff 
had  a  lien  for,  and  should  recover,  the  taxes 
paid  by  him  upon  the  pn^^erty,  from  the 
date  of  the  mortgage,  which  was  about  10 
ymrs. 

It  will  thus  be  seen  that  tbiB  court  by 
theee  decisions  Is  bound  to  the  equitable 
doctrine  of  subrogation  in  such  cases.  And 
this  rule  Is  Just  for  taxes  are  a  U&i  until 
paid,  and,  If  not  paid  by  the  Hen  claimant 
must  be  paid  to  the  state  by  the  ovmer  of 
the  land,  with  Interest  at  the  rate  of  15  per 
cent  per  annum.  Such  Hens  are  not  like 
liens  which  may  be  barred  by  time,  or  where 
the  statute  may  be  tolled  to  the  prejudice 
of  the  owner  of  the  land.  It  is  said  that  un- 
der this  rule  no  man  may  safely  rely  upon 
the  record  title  of  real  estate,  because  some 
one  not  the  owner  may  liave  paid  the  faxes, 
and  therefore  have  a  Hen  upon  the  land  with- 
out a  record  of  such  lien.  No  suoh  question 
arises  in  this  case,  and  we  apprehend  could 
not  he  successfully  maintained  in  case  of  an 
innocent  purctiaser  for  value.  If  the  taxes 
had  not  been  paid  by  the  lien  claimants  In 
this  case,  the  land  would  no  doobt  have 
been  lost  to  respondents  Icmg  ago  by  delin- 
quent tax  foreclosure. 

The  conclusion  reached  in  the  original 
opinion  Is  a  Just  on^  and  we  are  aaUsfled 
with  the  rnlea  ttiere  stated. 

RUDEIN,  a  3^  and  GOSB.  CHADWICE. 
rULLBSTON,  and  CROW,  JJ^  ooncnr. 
DmfBAB,  J.,  took  no  part 


ZEIXAB  V.  SIBMBN& 

(Suprema  Court  of  Washington.    Ifardi  30, 

IWO) 

1.  Appeal  aitd  Bbrob  9  78*)-nAFPuuBLB 

OBont. 

An  order  sustainioff  a  demnrcer  to  a  peti- 
tion to  set  aside  a  defanlt  Jadgment  Is  not  final, 
and  hence  not  appealable. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  405;  Dec  Dig.  S  78.*] 

2.  Appeal  aud  Eaaoa  Q  7^~Rbcobd— Ob- 

'  DBB  ApPBALBD  IBOH. 

An  appeal  is  to  be  considered  as  from  an 
order  snitaining  a  demurrer,  and  hence  not 
appealable,  though  the  notice  might  be  con- 
stnied  as  Indicating  one  Cran a  flnaidisposttion ; 
the  record  indicating  no  dectlon  to  stand  on  the 
petition  to  which  demurrer  was  sustained,  and 
showing  no  order  of  dismissal  of  the  petition, 
or  any  order  finally  disposing  of  the  matter,  bat 
the  order  snstaiQing  the  demurrer  being  the  last 
act  of  the  court  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  V\g.  §  78.'] 
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Department  Z  Appeal  from  Snperlor  Court, 
AOanu  County ;  O.  R.  Holcomb,  Judge. 

Action  b7  Jacob  Zellar  against  Maria  Stft> 
mens.  From  an  order,  plaintiff  appeals.  DI»- 
mlssed. 

A.  B.  WUtee.  tor  aroellant  Mllltf  k  Lew- 
is, for  reqxmdent. 

PAREEB,  J.  On  JxOj  80,  1909,  appellant 
filed  In  tbe  snperlor  court  for  Adams  county 
a  petition  to  racate  a  default  judgment  pre- 
viously rendered  against  blm  In  favor  of 
respondrat  In  that  court  Reqiondent  filed 
a  gmeral  demurrer  to  the  petition,  alleging 
that  It  did  not  state  Acts  sufficient  to  con- 
stitute a  cause  for  vacation  of  tbe  Judgment 
On  August  18, 1909,  the  demurrer,  being  sub- 
mitted to  the  court  mwn  argument  was  sus* 
talned.  The  record  brought  hwe  does  not 
show  any  Indication  of  appellant's  election 
to  stand  upon  his  petition  and  not  plead  fur- 
ther; nor  does  It  show  any  order  of  dismiss- 
al of  the  petition,  or  any  prder  finally 
dispo^ng  <a  the  matter.  The  language  of 
pellanf  s  notice  <tf  appeal  is  somewhat  involv- 
ed, and  If  the  record  before  us  showed  any 
final  disposition  of  the  matter  we  might 
Infer,  from  the  language  of  the  notice^  that 
it  was  an  attempt  to  anwal  ftom  sudi  final 
deposition ;  but  since  the  order  sustaining 
the  donurrer  Is  the  last  act  of  the  court 
shown  1^  the  record  before  us,  we  must 
conclude  that  this  is  an  attempt  to  aK>eal 
from  that  order  snstalning  the  demurrer.  ' 

It  Is  clear  from  the  statute  and  our  jxre- 
vious  deelsifms  that  this  appeal  must  be  dls* 
missed,  because  it  Is  not  taken  from  an  ap- 
pealable order.  An  order  sustaining  a  de- 
murrer is  not  final,  and  bence  not  appealable^ 
Rem.  k  Bal.  Code,  i  1716;  Fotvin  v.  He- 
Corvey.  1  Wash.  St  889,  26  Fac  880;  Ol- 
son V.  Newton,  S  Wash.  St  429,  80  Pac. 
450;  Mason  County  v.  Dunbar,  10  Wash. 
163, 88  Pac.  1003 ;  Padley  v.  Gregg,  26  Wash. 
822,  67  Paa  72;  State  a  reL  Small  v.  Flem- 
ing, 87  Wash.  D31«  79  Pac.  1115. 

The  Appeal  Is  dismissed. 

RUDEIN,  a  J.,  and  DUNBAB»  MOUNT, 
and  CROW,  JJ.,  concur. 


COMMERCIAL  &  SAYINGS  BANE  OF 

RACINE,  WIS.,  V.  WOMACH. 
(Sapreme  Goart  of  Washington.  Mardi  30, 

1910.) 

Apfkal  1.N0  Ebbob  (I  82*)— Atpuubls  Ob- 

DBRB— ObDEB  AJTEB  JUDGHENT. 

Aq  order  overraliDg  a  demurrer  to  the  com- 
plaint, on  rebeariDg  after  an  order  sostaining 
the  demarrer,  ia  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  ||  517-622;  Dec.  Dig.  |  82.*] 

Department  1.  Appeal  from  Superior 
Court,  Adams  Coanty  ;  O.  R.  Holcomb,  Judge. 


Action  by  the  Commercial  &  Savings  Bank 
of  Racine,  Wis.,  against  J.  N.  Wom^di.  From 
an  OTder,  defendant  appeals.  Dlamlssed. 

Lovdl  k  Davis,  tor  appelant  James  B. 
Freece  and  Bamuti  P.  Weaver,  for  reqpmid- 
ent 

PBR  CURIAM.  A  demurrer  Interposed  to 
the  complaint  In  this  action  was  sustained. 
Thereafter  the  court  granted  a  rdiearbig  and 
«it«ed  an  order  overroUng  the  demurrer. 
From  this  latter  ordm  the  defoidant  baa  ap* 
pealed.  But  final  Ju^pnent  has  not  heea  ren* 
dered  In  tbe  cause,  and  under  r^wated  rulings 
of  this  court  sudi  orders  as  this  are  not  ap- 
pealaUe.  ZeUar  v.  Siemens  (Just  deddedQ  107 
Pac.  1054,  and  casM  tiwre  dted. 

Tbe  appeal  Is  thereton  dismissed. 


BILLS  et  al.  v.  REEDER. 
(Supreme  Court  of  Washington.   March  50, 
1010.) 

AmAj.  ASD  EsBOB  a  78*)— Affbjxabxjc  Ob- 
DEB. 

An  order  sustaining  a  demnner  to  a  com- 
plaint is  not  final  or  appealable. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  I  46S;  Dea  Dig.  |7a*] 

Department  1.  Ai^ieal  tcom  Superior 
Court,  Adams  County ;  a  R.  Holcomb,  Judge. 

Action  by  Alex  Bills  and  another  against 
W.  G.  ReedOT.  From  an  order,  plaintiffs  ap- 

j>eal.  Dismissed. 

A.  B.  Wlltse,  for  appellanta 

FEB.  CURIAM.  This  Is  an  ai^>eal  from  an 
order  sustaining  a  demurrer  to  a  complaint 
Such  an  order  Is  not  final  or  appealable.  Zel- 
lar T.  Siemens  Oust  decided)  107  Pac;  1054» 
and  cases  dted. 

Appeal  dismissed. 


McOORMICE  et  al.  v.  SORENSON  et  nz. 
(Saprane  Court  of  Washington.    March  30, 
1910.) 

1.  Advebss  Possession  (S  66*>— Motakk  in 
Taking  Pbofbbtt— Simcx  as  to  Acqitib- 
iNo  Tulb. 

The  original  Intention  of  a  purchaser  ot 
two  lota  was  to  enter  in  and  take  possession  of 
these  lots  onlr,  but  by  mistake  he  took  posses- 
alon  ot  and  unprovea  adjoining  property,  and 
he  and  bia  grantees  have  ever  since  been  In 
possession  thereof  under  claim  of  right,  though 
continuously  entertaining  tbe  mistaken  belief 
that  the  property  so  claimed  by  them  was  de- 
scribed as  the  lots  conveyed  to  them,  and  they 
repeatedly  attempted  to  convey  by  that  descrip- 
tion without  referring  to  the  adjoining  proper- 
ty. Beld,  that  they  nad  possession  under  such 
a  claim  of  right  as  would  ilpen  into  title  by 
adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  365-870;  Dec  Dig.  | 
C5.*] 
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2L  ADVEBflE  PoaSESSIOIT  (%  85*)— Btxoeitcb. 

EMdence  held  to  show  adverse  possesBlon 
under  claim  of  right  to  property  fenced. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
■eBBion,  Dec.  Dig.  S  85.*] 

En  Banc.  Appeal  frofn  Superior  Court, 
niurstoa  County';  O.  V.  Linn,  Judge. 

Action  by  Susannah  McConnick  and  hus- 
band against  Charles  Sorenson  and  wife. 
From  a  Judgment  for  defendants,  plalntlfb 
appeal.  Affirmed. 

Tro7  &  Sturdevant,  for  appellants.  Vance 
&  Mitchell,  for  respondents. 

CROW,  J.  Action  in  ejectment  bj  Susan- 
nah McGormick  and  husband  against  Charles 
Sorfflison  and  wife  to  recover  possession  of 
lots  In  the  city  of  Olympla.  From  a  ju^- 
ment  In  favor  of  the  defendants,  the  plain- 
tiffs have  appealed. 

Hie  main  contention  on  whldi  the  tppfH- 
lants  rely  for  a  reversal  Is  that  the  trial 
court  erred  in  overruling  their  motions  for 
a  directed  verdict,  and  for  judgment  non 
obstante  veredicto.  *At  the  argument  In  this 
court,  permission  was  granted  the  respond- 
ents  to  prepare  and  file  their  printed  answer 
brief.  It  has  not  been  filed,  and  we  have  been 
deprived  of  the  benefit  of  any  suggestions  of 
their  counsel  other  than  those  made  on  the 
oral  argument  The  evidence  shows  that  the 
appellants  hold  the  record  title  to  lots  3  and 
4  in  block  1,  of  Fourth  Street  Boulevard  ad- 
dition to  the  city  of  Olympla,  deraigned  by 
mesne  conveyances  from  one  T.  C.  Van  Epps, 
and  that  they  and  their  grantors  have  paid 
all  taxes  thereon ;  that  the  ret^ndents, 
Sorenson  and  wife,  hold  the  record  title  to 
lots  1  and  2  In  the  same  block,  deraigned 
from  one  Geo.  A.  Mottman,  and  that  they  and 
their  grantors  have  paid  all  taxes  thereon; 
that  the  lots  are  numbered  in  consecutive 
order  from  north  to  south,  lot  2  4>eing  im- 
mediately north  of,  and  adjoining,  lot  S; 
that  In  1893,  Mottman  sold  lota  1  and  2  to 
one  Harry  F.  Taylor,  who,  by  measurements 
made  with  a  10-foot  pole,  attempted  to  locate 
the  honndary  lines;  that  the  south  line  of 
a  certain  road  or  highway  was  the  true 
north  boundary  of  lot  1 ;  that  as  then  used 
and  traveled  by  the  public  the  road  extended 
across  portions  of  lots  1  and  2.  a  fact  un- 
knovra  to  Taylor;  that  by  measuring  from 
the  south  line  of  the  road  as  then  used,  he 
made  a  mistake  ahd  failed  ^  locate  the  true 
boundary  lines  of  lots  1  and  2 ;  that  he  Im- 
mediately built  a  fence  on  the  lines  as  then 
incorrectly  located ;  that  he  and  his  wife  en- 
tered Into  actual  possession  of  the  property 
fenced,  which  Included  parts  of  lots  1  and  2, 
all  of  lot  3,  and  lot  4  except  the  south  seven 
feet  thereof ;  that  they  believed  they  were  In 
possession  of  lota  1  and  2  only ;  that  they 
built  a  dwelling  house  which  extended  over 
a  portion  of  lot  8 ;  that  they  and  their  gran- 
tees have  since  been  in  open,  notorious, 


(dnsive,  and  cratlniiOQS  possession  of  the 
property  fenced;  and  the  respondoits  now 
claim  title  by  adverse  possession  to  the  portion 
of  lots  3  and  4  included  within  the  fence; 
that  neither  the  appellants  nor  any  of  their 
grantors  have  been  In  possession  at  any  time 
since  1893.  and  that  ttils  action  was  com- 
menced by  appellants  In  August,  1907. 

It  Is  ai^arent  from  the  evidence  that,  in 
1893,  Taylor's  original  intention  was  to  en- 
ter upon  and  take  posaesslon  of  lots  1  and  2 
only ;  that  by  mistake  he  then  took  posses- 
sion of  and  improved  lot  3  and  part  of  lot  4, 
an4  that  he  and  his  grantees,  Including  the 
respondents,  have  ever  since  been  in  po^es- 
slon  thereof  under  dalm  of  right,  althou^ 
th«y  have  continuously  entertained  the  mis- 
taken belief  that  the  property  so  claimed  by 
them  was  described  as  lots  1  and  2,  and  that 
they  have  repeatedly  attempted  to  convey  It 
by  that  description,  making  no  reference  to 
lota  3  and  4  In  their  various  instruments  of 
conveyance.  Tbe  question  now  presented  Is 
whether  wxiw  soch  circumstances  they  held 
possession  under  such  a  claim  of  right  as 
would  ripen  Into  title  by  adverse  possesstou. 
or  whether  by  reason  of  their  mistaken  idea 
as  to  the  true  description  of  the  property  in 
their  possession,  and  their  belief  that  they 
were  In  possession  of  lots  1  and  2  only,  they 
have  failed  to  acquire  title  by  adverse  pos* 
session. 

Two  special  Interrogatories  were  pro- 
pounded to  the  Jury,  and  answered  by  th&a 
as  follows :  "(1)  If  the  defendants  and  their 
grantors  have  claimed  to  own  the  land  with- 
in  the  fences  for  ten  years  or  more,  did  they 
do  so  because  they  l>elieved  they  were  oc- 
cupying lots  one  and  two?  Answer.  Yes. 
(2)  Did  the  defendants  or  their  grantors 
ever  Intend  to  occupy  any  other  premises 
than  lots  one  and  two?  Answer.  No."  In 
their  brief  the  appellants  contend  that  as 
Taylor  and  wife,  the  grantors  of  respond* 
ents,  purchased  from  Mottman  with  the  in- 
tention of  securing  lots  1  and  2,  and  by  mis- 
take encroached  upon  lota  3  and  4,  they  can- 
not predicate  their  claim  of  title  by  adverse 
possession  on  such  mistake;  that  It  is  Im- 
material whether  the  mistake  was  an  honest 
one;  that  It  was  In  any  event  simply  a  mis- 
take as  to  the  location  of  the  property  pur- 
chased; that  it  never  was  the  intention  of 
respondents,  or  any  of  their  grantors,  to  oc- 
cupy any  property  other  than  lots  1  and  2; 
that  they  at  no  time  asserted  title  to  any 
portion  of  lots  8  and  4,  and  that  they  can- 
not in  this  action  sncceasfully  claim  title 
thereto  by  adverse  possession,  never  having 
made  any  claim  of  right  to  any  portion  of 
lots  3  or  4.  In  support  of  these  contentions 
they  rely  on  Preble  v.  Maine  Central  R.  Co.. 
85  Me.  260,  27  Atl.  149,  21  U  B.  A.  829.  35 
Am,  St  Rep.  366,  and  other  cases  of  those 
cited  In  the  publisher's  footnoto  thereto. 
The  prtaudpal  case  dted,  and  some  ot  those 
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mmtloned  In  tiie  aotov  In  anbstance  hold 
tbat  a  mlatftke  will  not  give  tide  advene 
poaaeaBlon;  that  In  ord«  to  obtain  mcb 
title  np  to  a  fences  located  beyond  the  true 
line,  there  must  hare  beoi  an  Intention  to 
go  beyond  the  tme  line,  and  that  mistake  or 
Ignorance  of  tme  llnea,  wtOunit  meaning  to 
claim  b^ond  them,  will  not  when  dlecorer- 
ed  work  dlsaeisln  of  either  party.  The  ao- 
thorltles  dted  to  some  extent  sustain  appd' 
lanfs  poeltl(ni,  but  flils  court  In  Bowers  r. 
Ledflerwood.  25  Waah.  14,  64  Pac.  836»  tefua- 
ed  to  follow  the  case  of  Preble  t.  Maine 
Central  B,  Ga,  snpra,  and  quoted  with  ap- 
proval the  following  exceipt  from  Caufleld 
T.  Clark,  17  Or.  478,  21  Pac.  448,  U  Am.  St 
Rep.  845:  "If  one  by  mistake  Inclose  the 
land  of  another,  and  claim  It  as  hla  own, 
hla  actual  possession  wlU  work  a  dlsselsnr^ 
but  If,  IgDorant  of  the  boundary  Uu^  he 
makes  a  mistake  In  laying  Us  fence,  maldng 
no  dalm,  howerer,  to  the  lands  up  to  the 
fene^  but  only  to  the  true  line  as  it  may  be 
snbseqnoitly  ascertained,  and  It  turns  out 
tbat  he  has  Indoaed  the  lands  itf  the  adjoin- 
ing proprietor,  his  posBesslon  of  .the  land  la 
not  adverse."  In  this  action  re^KUidenta  did 
make  claim  to  all  land  within  the  fence. 
After  citing  other  authorities  announcing 
the  same  doctrine,  th\a  court,  In  Bowers  v. 
Ledgerwood,  said:  ''Ab  heretofore  obsm'ed 
this  court,  the  question  of  adverse  pos- 
sesBlmi  is  one  of  fact ;  and,  thongh  the  f^ce 
may  have  been  established  originally  by  mis- 
take If  It  were  followed  by  a  claim  to  the 
land  and  such  acts  as  clearly  evinced  a  de- 
tmnlnatlon  of  permanent  proprletoishlp, 
the  claim  Is  established.  The  Intention  of 
the  party  dalming  advene  possesion,  and 
also  the  notice  of  such  claim  to  the  real 
owner,  must  be  Inferred  from  the  acta  and 
declarations  of  the  partlea." 

While  It  is  tme  that  Taylor  originally 
made  a  mistake  In  fixing  the  lines,  and  by 
reason  thereof  unintentionally  entered  Into 
the  possession  of  lot  8  and  part  of  lot  4,  It 
Is  nevertheless  apparent  firom  the  evidence 
that  his  possession  thus  obtained  was  imme- 
diately followed  by  a  claim  of  right  to  the 
land;  tbat  be  and  bla  gnntees  erected  a 
dwelling  bouse  and  other  bnlldings;  that 
they  planted  fruit  trees  and  otherwise  im- 
proved the  place;  that  eadi  of  the  subse- 
quent purchasen,  before  buying,  went  upon 
the  propwty.  aa,yf  the  Indosure  and  inqn-ove- 
ments,  Intended  to  acquire  the  ld«itical  land 
■o  Inclosed  and  Improved,  and  that  their 
ml^ke  was  not  as  to  the  particular  land 
dalmed  or  purchased,  but  aa  to  Its  tme  de- 
scription. These  acts,  which  continued  with- 
out Interruption  for  a  period  of  more  than 
10  yean,  and  nntU  the  commencement  of 
tbts  action,  certainly  evtaiced  an  assertion  of 
permanent  proprietorship  on  the  part  of  re- 
spondents and  all  of  their  grantor^  ba(ft  to 
and  Including  Taylor,  and  constituted  notice 


to  the  real  ownera.  The  Ledgerwood  Case 
has  beeo  repeatedly  followed  and  approved 
by  tbla  court  Heasw  v.  Slepmann.  35  Wash. 
14.  78  Pac  296;  Erlckaon  v.  Murlln,  89 
Wash.  48,  80  Pac.  858;  Thomley  v.  An- 
drews, 46  Wash.  418,  88  Pac.  757 ;  Wdngar- 
ten  V.  Schnrtleff,  51  Waah.  602,  99  Pac.  739; 
Sdilossmacher  v.  Beacon  Place  Co.^  62  Wash. 
688,  100  Pac.  1018. 

Although  the  possession  of  the  respond- 
ents* grantor.  Taylor,  originated  In  bis  mis- 
take whoi  attempting  to  fix  the  tme  lines 
and  take  possession  of  lots  1  and  2  only, 
thai  purchased  by  him,  ttie  evidence  la  am- 
ply auffldent  to  show  advene  possession  in 
him  and  in  hla  grantees,  under  claim  of 
right,  which  possession  has  been  open,  no- 
torious, exclusive  and  continuous  for  a  pe- 
riod of  more  than  10  yean  prior  to  the 
commencement  of  tbla  action.  The  conclu- 
sion reached  by  the  Jury  aa  expressed  In 
their  general  verdict  is  not  InconslstCTt  with 
their  anawera  to  the  special  Intem^atoriea, 
for  while  It  la  tme  that  the'  respondents  and 
tbeir  granton  did  not  Intend  to  occupy  any 
other  property  than  lots  1  and  2,  auch  Inten- 
tion grew  out  of  their  mistaken  belief  tbat 
the  land  th^  were  occupying  waa  lota  1  and 
2.  The  evidence  ahowsi  that  they  did  Intend 
to  occupy  B3\A  dalm  title  to  the  identical  land 
feaced,  and  In  thtSx  possession.  Their  mis- 
take was  not  as  to  the  land  to  which  they 
aaaerted  their  claim  of  rigbt,  but  as  to  its 
tme  description.  Adverse  possession  under 
dalm  of  rlt^t  to  the  property  fenced  was 
therefore  ahown.  and  the  motions  for  a  direct- 
ed verdict  and  for  a  Ju^ment  non  obstante 
veredicto  W3re  properly  denied. 

The  above  discussion  disposes  of  appellants* 
oUier  asalgmnents  of  error,  which  are  jMised 
upon  Instmctions  given  and  requested  In- 
stmctlona  refused.  After  a  careful  examina- 
tion of  the  entire  body  of  the  Instmctions  giv- 
en by  the  trial  Judge,  we  coudnde  that  they 
fully,  dearly,  and  correctly  stated  the  law  ap- 
plicable to  the  Issues  and  evidence,  and  that 
they  covered  all  requested  Instmctions  which 
the  appellants  were  entitled  to  have  given. 
We  find  no  prejudicial  error  in  the  record. 
The  Judgment  Is  afBrmed.  By  reason  of  the 
failure  of  the  respondents  to  file  any  brief  aft- 
er being  granted  permission  to  do  so,  no  costs 
will  be  awarded  to  them  on  this  appeal. 

RUDKIN,  C.  J.,  and  FULLERTOX,  DUN- 
BAR, PARKER,  and  MOUNT.  JJ.,  concur. 


WHARTON  V.  TACOMA  BIR  DOOR  CO. 

(Supreme  Coart  of  Wasliiosrton.   April  1,  1910.) 

1.  Witnesses  rt  405*)  —  Examinatiok  —  Im- 
peachment—Collateral  Matters. 

A  witness  csnnot  be  Impeached  or  contra- 
dicted on  a  purely  collateral  matter,  so  that, 
where  the  negligence  alleged  was  la  pnttliig  an 
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experienced  employ^  to  work  at  a  defective  saw 
without  warning  of  the  defect,  testimon;  by  de- 
fendant's foreman  on  croBs-examination,  that  be 
bad  nerer  put  inexperienced  men  to  worfc  at 
vatib  a  saw  without  warning  them  of  the  dan- 

Eers  of  ita  operation,  could  not  be  impeached 
y  proof  by  another  witnesa  that  he  was  put 
to  work  on  the  saw  by  defendant's  foreman  with- 
out instructions  as  to  opeiatina  it;  the  im- 
peaching testimray  going  to  a  differeat  matter 
than  the  negligence  alleged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1273 ;  Dec.  Dig.  S  405.'] 

2.  Master  and  Sbbvant  (§  228*)— I  it  juries— 
Actions  —  Instbuctions  —  Contbibutoby 
Neoliqence. 

One  acceptins  employment  in  operating  a 
saw  impliedly  represents  that  he  is  skilled  in 
that  kind  of  work,  and  familiar  with  using  ma- 
chinery customarily  used  therein,  so  that  the 
standard  of  care  required  of  him  is  that  of  an 
ordinarily  prudent  person  having  such  knowl- 
edge, and  hence,  in  an  action  for  injuries,  it  was 
error  to  authorize  the  jury  to  considei*  plain- 
tiff's  experience  In  operating  such  machinery 
and  his  knowledge  thereof  on  the  question  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  22».»] 

8.  Tbial  (I  260*)— iHBTBUcnoNft— Reqdebts— 
Instbuctions  Alheadt  Given. 

Requested  instructicmB  which,  so  far  as 
they  were  within  the  issues  and  correct,  were 
covered  by  instmctlons  given,  were  property  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  651-658;  Dec;  Dig.  {  2G0.*] 

Department  1.  Appeal  ftom  Superior 
Court,  Pierce  Cotinty;  M.  U  Clifford,  Judge. 

Action  by  Orville  D.  Wbaitoa  against  tbe 
Tacoma  Fir  Door  Company.  From  a  judg- 
ment tor  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Hudson  ft  Holt,  for  appellant.  Govnor 
Teats,  Hugo  Metzler,  and  Leo  Teats,  for  re- 
spondent 

FULLERTON,  J.  This  action  was  bronght 
by  the  respondent  against  the  appellant  to  re- 
cover for  injuries  received  by  him  while 
operating  a  ripsaw,  at  tbe  factory  of  tbe  ap- 
pellant At  tbe  trial  the  jury  returned  a 
verdict  in  his  favor  for  the  sum  of  $4,000. 
judgment  was  thereafter  entered  on  the  ver- 
dict, and  this  appeal  taken  therefrom. 

The  action  was  brought  under  the  act  of 
March  6,  1905,  commonly  known  as  the  "fac- 
tory act"  In  his  complaint  the  respondent 
charged  the  appellant  with  negligence  in 
maintaining  for  use  in  his  factory  a  ripsaw 
with  a  defective  guide,  which  rendered  Its 
operation  extrahazardous.  He  allied  that 
ui>on  his  employment  by  the  appellant  he  was 
put  to  work  patching  defective  doors;  that 
during  the  course  of  bis  work  be  was  requir- 
ed to  use  tbe  ripsaw,  but  was  not  Informed 
of  Its  defective  and  extrahazardous  condi- 
tion ;  and  that  by  reason  thereof  be  was  in- 
jured when  he  undertook  to  operate  tbe  same. 

It  is  assigned,  first,  that  the  court  erred  In 
admitting  certain  testimony.    The  record 


shows  that  when  the  appellant's  superintend- 
ent was  on  the  stand  he  was  asked  on  cross- 
examination  whether  he  had  not  put  In- 
experienced men  to  work  at  this  ripsaw  with- 
out Informing  them  of  the  dangers  connected 
with  Its  operation,  and  answered  thereto  in 
the  negative.  In  rebuts  the  respondent  call- 
ed one  Charles  McCoy,  when  the  followlns  oc- 
curred: "Q.  When  yoD  started  to  work  down 
at  this  f&ctorjT*  yon  evar  had  any  expe- 
rience on  a  ripsaw  btforeT  A.  Ko,  sir.  Q. 
When  yon  started  to  mn  that  ripsaw,  was 
Mr.  Dore  inesent?  A.  He  was.  Q.  Did  be 
give  yon  any  tatstmctlons  as  to  the  operatlnK 
of  that  saw?  Mr.  Holt:  What  Is  the  object 
of  this?  Mr.  Metzler:  I  asked  Mr.  Dore  If 
ha  would  set  a  green  hand  to  woric  upon  this 
saw  wltbont  InstmcUng  him,  and  be  said  he 
wonld  not,  that  If  a  man  was  green  he  wonld 
either  Instruct  him  or  prevent  him  using  the 
saw,  and  I  wi A  to  show  by  this  witness  that 
this  man  came  here,  an  absolutely  green  man, 
and  began  to  operate  this  saw,  and  Mr.  Dore 
was  standing  near  there  and  said  notblng  to 
him  about  It  M^,  Holt:  We  object  to  this  as 
Immaterial  and  Irrelerant  and  It  is  not  prop- 
er rebnttaL  •  •  •  The  Court:  I  will  per- 
mit him  to  answer.  I  don't  remember  that 
testimony."  Whereupon  the  witness  answer- 
ed, "No,  sir."  Manifestly  the  admission  of 
this  evidence  was  error.  The  matter  Inquired 
about  had  no  reference  to  any  matter  rele- 
vant or  material  to  tbe  Issues  on  trial.  The 
respondent  la  not  contending  that  he  was  a 
green  hand  put  to  work  on  a  dangerons  ma- 
chine without  warning.  His  contention  Is 
that  he,  a  competent  and  experienced  man, 
was  put  to  work  on  a  defective  ma<Aine  with- 
out being  warned  of  the  defect,  an  entirely 
different  matter.  The  questions  asked  Dore, 
therefore,  while  possibly  not  without  the  pale 
of  proper  cross-ezaminRtlon,  related  to  a  pure- 
ly collateral  matter  on  which  he  could  not  be 
Impeached.  The  governing  rule  In  such  cases 
Is  well  stated  in  10  Bnc.  of  PI.  &  Pr.  294,  in 
the  following  language:  "In  order  to  im- 
peach a  witness  by  proof  of  contradictory 
statements  made  by  him,  It  Is  essential  that 
such  statements  have  reference  to  some  mat- 
ter which  is  relevant  and  material  to  the  Is- 
sue on  trial.  To  state  the  rule  In  another 
form,  the  cross-examining  party  Is  concluded 
by  the  answer  which  a  witness  gives  to  a 
question  concerning  a  collateral  matter,  and 
no  contradiction  will  be  allowed,  even  for  the 
purpose  of  Impeaching  the  wltoess.  •  •  •  " 
See,  also,  Freldrlch  v.  Territory,  2  Wash.  St 
35S,  26  Pac.  976;  State  v.  Payne,  6  Warti.  565, 
34  Pac.  317;  State  t.  Carpenter,  32  Wash.  254, 
73  Pac.  357 ;  Bailey  v.  Seattle  &  Renton  Ry. 
Co.,  32  Wash.  640,  73  Pac.  679;  SUte  T. 
McLaln.  43  Wash.  267,  86  Pac.  300. 

The  court  gave  to  tbe  jury  the  toUowlns  In- 
structlons: 

"(4)  If  yon  And  from  the  evidence  that  the 
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macblse  In  qoestlOD  was  not  In  repair  at  the 
time  of  the  accident  to  tbe  plaintiff,  and  tbat 
by  reason  of  the  same  being  ont  of  repair  and 
dangerous  in  the  operation  of  the  same  it  was 
extrahazardous,  and  that  the  plaintiff  was  In- 
jured ttirough  the  dangers  arising  from  the 
macblne  being  out  of  r^alr,  and  yoo  should 
further  And  that  he  was  In  the  course  of  his 
regular  employment  while  operating  the  said 
machine,  performed  his  work  with  ordinary 
care,  talciug  into  consideration  his  experience 
In  operating  machines  of  tbe  kind  In  question, 
then  In  that  case  you  are  to  find  the  rerdict 
for  the  plaintiff." 

Tbe  bwden  of  proving  contributory 
negligence  rests  upon  the  def^dant.  In  con- 
sidering tbe  question  as  to  whether  or  not 
the  plaintiff  was  guilty  of  contributory  n^- 
llgence  In  the  operatlou  of  the  saw,  you  are 
to  take  Into  consideration  his  experience  In 
operating  the  saw,  his  knowledge  of  the  de- 
fects, if  any,  In  the  guide,  his  knowledge  of 
tbe  manner  in  setting  tbe  guide,  If  any,  and 
whether  or  not  the  plaintiff  undertook  to  per- 
form his  work  In  splitting  tbe  rail  In  the 
usual  and  ordinary  way  of  one  of  his  expe- 
rience and  knowledge  of  tbe  machinery  In 
question." 

The  appellant  complains,  we  think  Justly, 
of  these  Instructions,  for  the  reason  that  they 
make  the  appellant's  liability  rest  In  part  up- 
on tbe  respondent's  experience  and  knowl- 
edge of  the  machinery  In  question;  that  is, 
tbe  Jury  are  told  that,  Id  considering  tbe 
question  of  contributory  negligence  on  tbe 
part  of  the  respondent,  they  may  take  Into 
consideration  the  respondent's  "experience  In 
operating  inacblnes  of  the  kind  In  question," 
and  "bis  experience  and  knowledge  of  the 
machinery  In  question."  These  qualifica- 
tions are  unwarranted  because  wholly  with- 
out tbe  Issues.  As  we  pointed  out  In  an- 
other place,  tbe  respondent  does  not  rely  for 
recovery  on  his  lack  of  experience  with  ma- 
chinery of  this  class,  or  with  this  particular 
macbinery.  On  the  contrary,  he  Is  estopped 
from  doing  so.  When  he  engaged  to  do  the 
work  be  undertook  to  do,  he  Impliedly  repre- 
sented that  be  was  competent  and  skilled  In 
that  character  of  work,  and  familiar  with 
the  use  of  the  tools  and  machinery  neces- 
sary to  be  used  in  doing  tbe  work.  Hence 
he  must,  and  In  fact  does,  rely  for  recovery 
on  an  undisclosed  defect  In  the  machine  fur- 
nished blm  with  which  to  work  which  ren- 
dered its  operation  extrahazardous.  When, 
therefore,  the  court  found  it  necessary  to 
Introduce  in  bis  charge  some  standard  of  com- 
parison, he  should  have  used  tbe  standard 
of  an  ordinarily  prudent  person  having 
knowledge  of  sucb  macbinery  and  Its  mode 
of  operation,  not  one  having  the  re^ondeut's 
perhaps  limited  knowledge. 

We  find  no  error  In  tbe  refusal  of  the 
court  to  give  the  requested  Instructions.  In 
so  far  as  they  are  within  tbe  Issues  and  cor- 


rectly state  the  law  of  llie  case^  they  are 
covered  by  the  Instmctiona  given. 

For  tbe  errors  noted,  the  Judgment  Is  re> 
versed,  and  a  new  trial  awarded. 

RUDEIN.  C  J.,  and  CHADWICE  and 
GOSE,  JJ.,  concur. 


NORTH  COAST  R.  CO.  t.  GENTRY  et  al. 
(KIBKWOOD  DISTILLERY 
CO..  Intervener). 

(Supreme  Orart  of  Wasfain^ton.    March  28^ 
1910.) 

Eminert  Domain  (8  251')— Condemnation 
Procbedinqs — Public  Usb— Rivibw  of  Ob- 

DEB. 

Uniler  Ballinger's  Ana.  Codes  &  St.  { 
authorizing  an  appeal  from  the  judgment  for 
damaeea  in  condemnation  proceedinira,  no  appeal 
lies  from  an  order  adjodging  a  public  use,  and 
hence  no  appeal  lies  from  nn  order  denying  a 
motion  to  vacate  a  decree  fiudln^  a  public  UEie, 
and  such  review  can  only  be  obtained  by  cer- 
tiorari. 

[Kd.  Note.— For  other  cases,  see  Eminent  do- 
main, Dec.  Dig.  I  221.*] 

Rudkia,  G.  J.,  dissenting  in  part. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Connty;  Henry  I*  Kennan, 

Judge. 

Condemnation  proceedings  by  the  North 
Coast  Railroad  Company  against  Jesse  Gen- 
try and  wife  and  others.  From  an  order 
denying  motion  to  set  aside  an  order  adjudg- 
ing a  public  use.  Gentry  and  wife  appeal. 
Appeal  dismissed. 

Merritt,  Oswald  &  Merrltt,  for  appellants. 
Danson  &.  Williams  and  Hamblen  &  Gilbert, 
for  respondent 

CROW,  J.  On  December  23,  1008,  the 
North  Coast  Railroad  Company,  a  public 
service  corporation,  filed  in  the  anperior 
court  of  Spokane  connty  Iti  petition  against 
Jesse  Gentry,  Estella  Gentry,  his  wife,  and 
others,  to  condemn  certain  real  estate  In  the 
city  of  fipokane.  On  January  7,  1000,  the 
KIrkwood  Distillery  Company,  a  corporation, 
after  leaTe  obtained,  filed  Its  complaint  in 
Intervention,  pleading  its  biterest  as  lessee 
and  tbe  damages  It  would  sustain.  On  the 
same  date  an  order  adjudging  a  public  use 
was  entered.  On  March  12,  1900,  the  cause 
came  tua  tat  trial  on  the  issue  of  damage 
to  be  assessed,  at  which  time  the  petitioner 
railroad  company,  by  written  stipulation, 
agreed  to  pay  the  KIrkwood  Distillery  Com- 
pany $300  and  costs  for  the  loss  of  its  lease, 
and  further  agreed  to  permit  tbe  Jnterrener 
to  remain  in  possession  until  July  1,  1010. 
After  trial  other  and  additional  damages 
were  awarded  Gentry  f^nd  wife,  and  Judg- 
ment of  condemnation  was  entered.  On 
April  22,  1009,  Gentry  and  wife  filed  a  mo- 
tion to  set  aside  and  vacate  tbe  order  of 
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January  Ttii,  adjudging  the  public  nse,  for 
the  reason  that  the  petitioner,  by  permitting 
the  intervener  to  remain  In  possession  undor 
Its  lease,  nntll  July  1,  1910,  disclosed  the 
fact  that  It  did  not  Immediately,  or  within 
a  reasonable  time,  need  the  property  for 
any  public  use.  This  motion,  supported  and 
resisted  by  affidavits,  was  denied  on  June  28, 
1909.  The  defendants  Gentry  and  wife  now 
prosecute  this  appeal  from  the  ord^  denying 
the  motion  and  refusing  to  vacate  the  de- 
cree adjudging  a  public  use. 

The  respondent  has  moved  to  dismiss  the 
appeal,  for  the  reason  that  the  order  Is  not 
appealable.  This  court  has  repeatedly  held 
that  the  only  appeal  In  a  condemnation  suit 
authorized  by  section  5645,  Balllnger's  Ann. 
Codes  &  St,  Is  one  from  the  Judgment  for 
damages;  that  upon  such  appeal  the  pro- 
priety and  Justness  of  the  amount  of  dam- 
ages awarded  are  the  only  Iraues  to  be  re- 
viewed; and  that  no  appeal  will  lie  from  an 
order  adjudging  a  public  use,  or  In  fact  from 
any  order  In  a  condemnation  proceeding  oth- 
er tban  one  awarding  damages.  Western 
American  Co.  t.  St.  Ana  Co.,  22  Wash.  158, 
00  Pac.  158;  State  ez  rel.  Alexander  v.  Su- 
perior Court,  42  Wash.  684,  85  Pac.  673; 
Olympla  Light  &  Power  Co.  v.  Tumwater  P. 
&  W.  Co.,  104  Pac.  778;  Wbatcom  County 
T.  Tellowkanlm.  48  Wash.  90.  92  Pac.  892. 
The  effect  of  the  appellants*  motion  to  va- 
cate was  to  agabi  raise  the  issue  of  public 
necessity,  and  obtain  a  rehearing  thereon. 
When  their  motion  was  overruled,  the  order 
made  was  an  adjudication  to  the  effect  that 
the  former  decree  of  public  necessity  had 
been  properly  made.  The  sole  and  substan- 
tial purpose  of  this  appeal  1>  to  have  this 
court  review  the  questicm  of  public  neces- 
sity. We  have  repeatedly  held  that  such  a 
review  can  only  be  obtained,  by  certiorari, 
as  under  the  statute  it  cannot  be  obtained 
by  appeal. 

The  aiq^eal  Is  dismtosed. 

MOUNT,  FABKBB,  and  DUNBAB,  JJ-, 
concur. 

RUDKIN.  a  J.  I  tblnk  the  order  should 
be  affirmed.  I  therefore  concur  In  the  re- 
sult 


NORTH  COAST  R.  CO.  v.  GENTRY  et  al. 
(KIRKWOOD  DISTILLBBX 
CO.,  Inteirener). 

(Supreme  Court  of  Washington.    March  28, 

1910.) 

1.  Eminent  Domain  (5  155*)  —  DauaoES  — 

Right  of  Lessee  or  PaoPEBtT. 

A  lessee  at  property  songht  to  be  condemned 
Is  entitled  to  cfHnpensatlon  for  the  lov  of  or 
injury  to  his  leasehold  estate. 

[Ed.  Note. — For  other  cases,  see  Emiaect  Do- 
main, Cent  Dig.  H  421-424;  Dec  Dig.  S  155.*] 


2.  EuiNEiTT  DOMAlir  <|  178*)  —  Davaoes 

AWARnen— iNTEBVEHTIOll  BT  LESSEE  —  EF- 
FECT ON  Right  ov  Owneb. 

Under  Rem.  &  Bal.  Code,  i  202,  providing 
that  before  trial  any  person  may  intervene  in 
an  action  who  baa  an  interest  in  Uie  litigation, 
a  lessee  of  property  sooriit  to  be  conoemned 
may  intervene,  and,  since  lie  may  recover  dam- 
ages to  his  leasehold  by  the  condemnation  of  the 
property,  the  owners  of  property  sought  to  be 
condemned  are  not  prejndiceo  by  a  stipolation 
to  which  they  are  not  parties  settljog  the  dsm- 
ages  of  an  mtervenlng  lessee  before  the  qnes- 
tion  of  damage  to  their  Interests  goes  to  the 
Jury. 

[Ed.  Note.— For  other  casea^  set  Eminent  Do- 
main, Dec  Dig.  i  17a*] 

3.  KVIDENCB   (f  543*)— BXPEBT  WITNESSES— 
COHPETENCT— SUrriUIEnCT  OP  BVIDEHCnE. 

In  condemnation  proceedings,  an  expert 
witness  is  competent  to  testify  as  to  the  value 
of  the  property  in  question,  where  it  la  shown 
that  be  had  been  in  the  real  estate  baslness 
19  years;  that  he  bad  handled,  bought,  and 
sold  public  properties,  both  as  asent  for  others 
and  also  aa  owner  and  proprietor  for  himaelf: 
that  he  was  acquainted  witn  the  value  of  real 
estate;  that  be  knew  the  lots  involved  In  the 
proceedings;  and  that  be  was  acquainted  with 
their  fair  and  reasonable  market  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  2356^2358;  Dec  Dig.  {  543.*] 

Department  2,  Appeal  ftom  Superior  Court; 
Spcricane  County;  Hairy  L.  Kennan,  JnOgb. 

Omdemnatlon  proceedings  by  the  Morth 
Coast  Railroad  Company  against  Jesse  Gen- 
try and  wife  and  others.  From  a  Judgmat 
awarding  damages  to  Gentry  and  wife,  th^ 
appeal  Reversedt  and  cause  remanded  for 
new  trial. 

Merrltt,  Oswald  &  Merrltt,  for  appellants. 
Danson  &  Williams  and  Ebimblen  &  Gllbot, 

for  respondent 

CROW,  J.  Action  by  the  North  Coast  Rail- 
road Company,  a  public  service  corporation, 
against  Jesse  Gentry,  Estella  Gentry,  his 
wife,  and  others,  to  condemn  certain  real  es- 
tate in  the  city  of  Spokane.  After  the  entry 
of  an  order  adjudging  a  public  use,  the  cause 
was  called  for  trial  before  a  Jury  for  the  as- 
aessment  of  damages,  and  an  award  was 
made  In  the  sum  of  $85,000,  upon  which  Judg- 
ment of  condemnation  was  entered.  From 
the  Judgment  awarding  these  damages,  the 
defendants  Gentry  and  wife  have  appealed. 
The  appeal  herein  is  separate  and  dlstluct 
from  a  subsequent  appeal  In  the  same  action, 
which  has  this  day  been  dismissed  by  this 
court  in  cause  No.  8,324.   107  Pac.  1059. 

The  Klrkwood  Distillery  Company  was,  by 
order  of  court,  permitted  to  Intervene  and 
plead  a  leasehold  estate  which  It  held,  and 
damages  which  It  would  sustain.  The  appel- 
lants contend  that  the  trial  court  erred  In 
permitting  the  intervention  and  settlement, 
insisting  that  they  were  thereby  prejudiced 
before  the  Jury  In  the  amount  of  their  re- 
covery. The  record  shows  that,  during  the 
progress  of  the  trial,  a  stipulation  to  which 
appellants  were  not  parties  was  made  and 
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aDDotmced,  wliereby  a  settlement  was  effect- 
ed with  ttie  liiteiT«D«r,  by  fixing  the  amoaiit 
of  it>  damages  and  permitting  It  to  remain 
in  poesenlon  until  July  1.  1010.  Appenante* 
demises  were  afterwards  awarded  by  the 
jury.  A  lessee  of  property  sought  to  be  eon- 
demned  is  oitltled  to  compensation  for  the 
loss  of,  or  injury  to,  his  leasehold  estate, 
and  we  see  no  reason  why  his  s^rate  dam- 
ages may  not  be  determined  and  fixed  by 
stipulation  with  the  petitioner  In  the  con- 
demnation proceeding,  even  thou^  in  the 
absence  of  ancb  stipulation  the  total  damages 
to  the  entire  estate  would  otherwise  be  de- 
termined by  the  jury,  and  later  apportion  to 
the  Tarious  parties  holding  separate  interests. 
The  stipulation  could  not;  and  did  not,  pre- 
vent the  appellants  from  having  adequate 
compensation  awarded  them  the  Jury.  We 
cannot  understand  how  a  settiement  with  the 
lessee  could  decrease  the  amount  of  damages 
to  which  they  were  Jnstiy  and  legally  en- 
titled. Hie  action  of  the  trial  court  in  per- 
mitting intervention  by  the  lessee  and  an  ad- 
justment of  its  damages  by  settlement  could 
not  In  any  manner  affect  or  prejudice  the 
appellants  In  their  recovery.  The  Interven- 
tion was  authorized  by  section  202,  Rem.  & 
Bal.  Code,  which  provides  that,  before  trial, 
any  person  may  Intervene  In  an  action  or 
proceeding  who  has  an  Interest  In  the  mat- 
ter In  litigation.  The  leasee  was  certainly 
Interested  in  the  property  sought  to  be  con- 
demned, and  was  properly  permitted  to  in- 
tervene for  the  purpose  of  having  ite  dam- 
ages separately  ascertained  and  awarded 
even  by  the  stipulation,  tf  It  could  do  so. 

Appellants  offered  one  Walker  Bean,  a 
real  estate  dealer  and  broker,  of  Spcykane, 
as  an  expert  wltaess  to  testify  to  the  valne 
of  the  property  sought  to  be  taken.  Mr. 
Bean  was  examined  and  civsa^xamtned  at 
considerable  length  as  to  his  competracy, 
with  the  result  that,  on  the  motion  of  the 
Tespondent,  his  evidence  was  stricken  and 
withdrawn  from  the  consldwaUon  of  the 
Jury.  His  testimony  on  the  Issue  of  his  com- 
petency is  too  lengthy  to  be  here  quoted.  It 
In  substance  disclosed  that  he  had  been  In 
the  real  estate  business  in  Spokane  for  a 
period  of  19  years;  that  be  had  handled, 
boui^t,  and  sold  business  properties  both  as 
agent  for  others  and  also  as  owner  and  pro- 
prietor for  himself ;  that  he  was  soqualnted 
i^th  the  values  of  real  estate;  that  he  knew 
the  lota  Involved  In  this  action;  and  that 
he  was  acquainted  with  their  fair  and  rea- 
sonable market  valneu  Upon  cross-examina- 
tion he.  Id  substance,  stated  the  source  of 
his  knowledge  as  to  the  values  of  property 
In  fbe  particular  locality  here  involved;  that 
it  was  in  part  based  on  recorded  prices  of 
sales  and  purchases,  Including  eo'taln  sales 
made  to  the  respondent;  that  he  had  kept 
track  of  such  sales;  that  he  had  himself 
been  called  upon  to  appmlse  other  business 


pnqperty,  one  blocSc  distant,  not  upon  a  sale, 
but  upon  a  revaluation;  that  he  knew  of 
other  sales  in  the  neighborhood;  that  he 
based  his  opinion  partially  upm  sales  made 
to  the  respon^tent  railway  company  and  also 
upon  otiier  sales  about  <ma  block  distant. 
The  reiQKmdenffl  contention  was  that  tbe 
witness  bssed  his  knowledge  solely  upon 
sales  made  to  it,  without  r^rd  to  other  sales 
In  the  same  locality,  and  that  he  was  not  com- 
petwt  to  testify  as  an  expert  This  conten- 
tion is  not  sustataed  by  the  record.  From  the 
entire  testimony  of  this  wltaess  we  conclode 
that  be  was  competoit,  and  that  his  evidence 
Should  have  been  admitted.  The  facts  dis- 
closed upon  his  cross-examination  could  have 
been  submitted  te  the  jury  for  their  consid- 
eration, in  paning  upon  tiw  weight  of  his 
evidence;  but  his  competency  was  clearly 
shown. 

The  trial  court  having  committed  iwejn- 
dldal  error  to  rejecting  his  evidence,  the 
judgmoit  Is,  by  leason  thereof,  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 

RUDKIN.  C.  J.,  and  MOUNT.  FABKEB, 
and  DUNBAB,  JJ..  concur. 


BTTOR  et  ox.  V.  CITY  OF  TACOMA  et  al. 
{Suoreme  Court  of  Washington.   March  26, 
1910.) 

1.  CONSTrrUTIONAL  I*AW  (8  105*)— COIJBTS  (| 

93»)_VEaTED  Rights— Pbopertt  Kiohts. 
Then  la  no  conetitutlonal  right  which  pre- 
clades  courts  from  TeversiDg  their  dedsioos  up- 
on matteiB  relating  to  property  rights,  or  pre- 
vente  the  Legislatnre  from  changing  .existing 
BtatutCB,  taking  away  a  right  of  recoyery  de- 
pending upon  the  decialona  or  statnt^  merely 
becianae  a  pecvnlaiy  loss  will  result. 

[Ed.  Note^For  other  cases,  see  Owwtltotional 
liw,  Cent  Di»  «  228-235;  Dec.  Dig.  S  105:- 
Courts,  Cent  Dig.  H  836-339 ;  Dec.  Dig.  S  93.*1 

2.  CONSnTUTlONAt  LAW  (|  144«)  —  IMPAIB- 
HENT  or  OONTRACT. 

While,  as  between  individanla,  a  right  un- 
der a  transaction  in  the  nature  of  a  contract  an- 
thorized  by  statute,  which  haa  been  perfected  aa 
to  the  party  asserting  it,  is  a  vested  right  so 
as  not  to  be  affected  by  repeal  of  the  statute, 
the  rule  cannot  be  invoked  to  preaerve  a  right 
of  action  against  the  public  which  accrued  while 
the  right  of  sovereignty  was  temporarily  sur- 
rendered and  is  not  based  upon  contract,  ao  that 
Laws  1909,  c  80.  I  1 ,  repealing  Laws  1803.  c. 
84,  i  47,  and  Laws  1907,  c  153.  S  48.  author- 
izing recovery  of  damages  resulting  from  the 
original  grading  of  a  street  so  as  to  take  away 
a  right  of  action  for  such  damages  pending  when 
the  repealing  law  was  adopted,  did  not  contra- 
vene the  clause  of  the  federal  Constitution  pro- 
hibiting the  Impairment  of  the  obligation  of  con- 
tracts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  8  144.*] 

3.  CoNSTixnTiONAL  LAW  (§  289*)- DuB  Pbo- 
0B88  or  Law. 

The  i^iealing  act  did  not  violate  any  right 
of  the  property  owner  having  such  right  of  ac- 
tion, under  the  fourteenth  amendment  of  the 
federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  ConstltotiMiai 
Law.  Dec.  Dig.  I  289:*] 


•For  otber  cases  sea  same  topic  and  wcUob  NUMBER  la  X>m.  *  Am.  Dies.  1»7  to  daU,  ft  Rw>rtar  Indeaea 
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4.  GStopfel  (f  68*)— Estoppel  bt  Judiciai. 

FBOCEEDIMaS. 

Abuttiag  owDen,  by  aUowin;  streets  to  be 
graded  snd  afterwards  waing  the  citr  for  dam- 
ages cansed  thereby,  vben  tne  cit;  defended  on 
the  theory  that  It  was  anthorized  to  do  the 
gradinfT,  admitted  that  the  city  had  authority 
to  grade  the  street,  and  cannot  subsequently  ob- 
ject that  the  sradinx  was  invBlid  because  not 
annorized  by  ordinance. 

_^[Ed.  Note^Por  other  casex.  see  Estoppel, 
Cent  DIff.  H  165-169;  Dec.  Dig.  |  68.*] 

On  moUon  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  106  Pac.  478. 

PEK  CITRIAM.  We  are  asked  to  reverse 
our  former  boldli^  In  this  case  (106  PaC:  478) ; 
appdiants  claiming  that  this  case  Is  control- 
led by  certain  decisions  of  the  Supreme  Conrt 
of  the  United  States  not  hOTctofore  called  to 
our  attention,  viz.:  Uuhlker  r.  N.  T.  &  Har- 
lem R.  Co.,  187  U.  a.  644,  23  Sop.  Gt.  622,  40 
L.  Ed.  872;  Steamship  Company  t.  JoUffe, 
2  Wall.  450^  17  IJ.  Ed.  805 ;  Sauer  t.  City  of 
New  York,  206  U.  S.  636,  27  Sup.  Ct  680, 
51  L.  Ed.  1176.  Under  these  authwltles,  ap- 
pellants Insist  that  respcmdents  are  liable  for 
the  damages  claimed,  even  though  there  bad 
never  been  a  statute  giving  comp«isatlon  ior 
damages  resulting  from  an  original  grade, 
and  that  chapter  SO  of  the  Laws  of  100&  Is 
void  even  if  it  could  be  given  a  retroactive 
effect  The  MnlUker  Case  geew  out  of  a  con- 
dition theretofore  unknown  to  the  courts  of 
this  country.  It  had  be«i  bdd  by  the  Su- 
preme Court  of  New  York  that  light  and  air 
coming  from  a  street  could  not  be  taken  from 
the  adjacent  pr(v>ert7  owner  without  ctnn- 
pensatlon  by  an  elevated  railroad  cmnpany. 
Snbseguently  <me  Mublker  acquired  certain 
property  fronting  on  a  street  over  wfaldi  the 
track  of  the  railway  was  omstructed.  It 
was  laid  on  or  below  the  grade  of  the  street 
but  by  an  act  of  the  Leglshiture  the  company 
was  authorized  to  change  It  to  an  elevated 
road.  The  company  claimed  immunity  from 
damages  under  Its  original  grant  of  a  right  of 
way  and  the  subsequent  act  of  the  legisla- 
ture. The  state  court  h^d  with  the  com- 
pany, nils  Judgment  was  reversed  by  the 
Supreme  Court  of  the  United  States.  Coun- 
sel emphaslzeB  that  part  of  the  deci^on 
wherein  it  Is  said:  "H«ice  the  Importance 
of  the  elevated  railroad  cases  and  the  doc- 
trine they  had  pronounced  when  the  plaintiff 
acquired  his  property.  He  bought  under  tbelr 
assurance,  and  that  these  decisions  might 
have  been  different  or  that  the  plaintiff 
might  have  balanced  the  chances  of  the  com- 
mercial advantage  between  the  right  to  have 
the  street  mnain  open  and  the  expectation 
that  it  would  remain  so,  is  too  intangible  to 
estimate."  Reference  to  the  Muhlker  Case 
and  the  New  York  cases  referred  to  therein 
shows  that  the  distinctiu  between  an  original 
use  and  an  inctmslBtent  street  use  or  added 
servitude  was  considered  by  the  court  The 


court  KpresMy  calls  attention  to  the  funda- 
mental «ror  of  the  state  court,  saying: 
*•  •  *  •  The  conrt  concluded  that  It  was 
the  statfi^  not  the  railroads,  which  did  the 
Injury  to  plaintiff's  property"— and  ord»«d 
a  reversal  because  it  found  the  fact  to  be  oth- 
erwise. 

But,  if  as  counsd  contend,  the  Supreme 
Conrt  of  the  United  States  has  held  that  the 
Legislature  having  once  spoken  so  fixes  prop- 
er^ right  that  It  cannot  thereafter  legislate, 
or  if  a  conrt  is  bound  wiUy  nllly  by  a  previ- 
ous decision  upon  a  subject  left  open  by  the 
Constitution,  the  decision  is  not  found.  For 
no  citizen  has  the  constitutional  right  to  Insist 
that  courts  shall  not  reverse  their  decisions 
upon  matters  of  property  rights,  or  that  legis- 
lative assemblies  shall  not  change  existing 
statutes  when  bis  right  of  recovery  depends 
solely  upon  the  decision  or  statute,  and  his 
on]y  reason  is  that  he  will  thereby  suffer  a 
pecuniary  loss.  If  It  were  so,  the  state  aa 
well  as  Its  muDlclpalltles  would  l>e  helpless 
to  exercise  Its  primary  right  of  sovereignty 
over  established  highways  and  be  subject  to 
what  Mr.  Justice  Holmes,-  In  his  dissenting 
opinion,  has  been  pleased  to  call  "the  para- 
sitic right"  of  the  property  owner.  As  we 
have  shown  in  our  first  opinion,  an  original 
grade  Is  not  a  taking  or  damaging  within  the 
meaning  of  the  Constitution;  whereas,  an 
added  servitude,  as  an  elevated  railroad  ob- 
structing light  and  air,  or,  as  hoB  been  held 
in  this  state,  a  regrade,  la. 

In  the  Saner  <^se  the  distinction  between 
the  position,  of  appellants  and  that  assumed 
by  the  respondents  Is  clearly  pointed  out 
After  quoting  from  the  New  York  cas^  the 
court  said:  "It  would  be  difilcult  for  words 
to  show  more  clearly,  than  those  quoted  from 
the  (vinlons  [New  York  cases],  that  such  a 
case,  as  that  now  before  us,  was  not  within 
the  scope  of  the  decisions  or  of  tbe  reasons 
upon  which  they  were  founded.  The  differ- 
ence between  a  structure  erected  for  the  ex- 
clusive use  of  a  railroad  and  <me  erected  for 
the  general  use  of  the  public  was  sharply  de- 
fined.  It  was  only  the  former  which  the  court 
had  in  view,  ^at  the  structure  was  elevat- 
ed, and  for  that  teaMoa  affected  access,  li^t, 
and  air^  was  an  Important  element  In  the  de- 
cisions; but  it  was  not  the  only  essential 
elonent  The  structures  In  these  cases  were 
held  to  violate  the  landowners'  rlgAts,  not 
only  because  they  were  elevated  and  thne* 
by  obstructed  access,  light  and  air,  but  also 
because  they  were  designed  for  the  exduslTe 
and  permanent  use  of  private  corpmntionft. 
The  limitation  of  the  scope  of  the  decision 
to  such  structures,  erected  for  sudi  purposea, 
appears  not  only  In  the  dedsions  th«nselves 
but  quite  clearly  from  subsequent  dedsiona 
of  the  Conrt  of  Appeals.**  In  nme  of  these 
cases  was  the  rl^t  of  a  dty  to  make  an 
original  grade  of  its  streets  Involved,  nor 


Tor  other  eaiM  see  same  topic  and  section  NUUBBR  la  Dsc  A  Am.  Ulcs.  1M7  to  date.  *  Baportw  Indaxea 
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was  the  rlgbt  of  tbe  Le^elatore  to  abridge 
or  abrogate  a  right  glveo  b7  statute  consid- 
ered or  questioned.  The  point  we  have  to 
consider  here,  and  the  goremii^  rule  of  law. 
Is  made  t^ln  In  the  concnrring  oplnitm  of 
Mr.  Justice  Bradley,  in  Zionlsfana  t.  Mayor 
of  New  Orleans,  109  U.  B.  201,  8  Sup.  Ct.  215, 
27  L.  Ed.  936.  He  says:  "I  concur  In  the 
Judgm«it  In  this  case,  on  the  special  ground 
that  remedies  against  municipal  bodies  for 
damages  caused  by  mobs,  or  other  violators 
of  law  nncnmected  with  the  municipal  gov- 
ernment, are  purely  matters  of  legislative 
policy,  depending  on  positive  law,  which  may 
at  any  time  be  repealed  or  modified,  either 
before  or  after  the  damage  has  occnrt«d,  and 
the  repeal  of  whidi  causei  the  remedy  to 
cease.  In  giving  or  withholding  remedies  of 
this  kind,  It  Is  simply  a  question  whether  the 
public  shall,  or  shall  not,  Indemnify  those 
who  sustain  losses  from  the  unlawful  acts  or 
combinations  of  individuals;  and  whether 
it  shall,  or  shall  not,  do  so^  Is  a  matter  of 
legislative  discretion.  Just  as  It  is  whether 
the  public  shall,  or  shall  not,  Indemnify  those 
who  suffer  losses  at  the  hands  a  public 
enemy,  or  from  intestine  commotions  or  rebel- 
lion. And,  as  the  judgments  In  the  present 
case  were  founded  upon  a  law  giving  this 
kind  of  remedy,  I  agree  with  the  court  that 
any  restraint  of  taxation  which  may  affect 
the  means  of  enforcing  them  is  within  the 
constitutional  power  of  the  Legislature.  Un- 
til the  claim  Is  reduced  to  possession.  It  is 
subject  to  legislative  regulation."  Of  this  de- 
cision Justice  Harlan  said.  In  the  dlsseutiog 
opinion  in  Freeland  v.  WllHama,  131  U.  S. 
421,  423,  0  Sup.  Ct.  768,  769  (33  L.  Ed.  193): 
"The  radical  difference  between  that  and 
the  .present  case  Is  that  the  right  to  sue  the 
city  of  New  Orleans  for  damages  on  account 
of  private  property  destroyed  by  a  mob  was 
given  by  statute ;  whereas,  the  right  to  claim 
compensation  from  a  wrongdoer  for  his  ille- 
gal conversion  of  private  property  to  his  own 
use  Is  inherent  in  the  owner,  and  cannot  be 
taken  from  him  by  the  state." 

In  Steamship  Company  v.  JoUffe,  a  claim 
arose  under  the  pilotage  law  of  California. 
After  a  right  of  action  had  accrued,  the  stat- 
ute upon  which  it  was  founded  was  repealed. 
The  court  said:  "When  a  right  has  arisen  up- 
on a  contract,  or  a  transaction  in  the  nature 
of  a  contract  authorized  by  statute,  and  has 
been  so  far  perfected  that  nothing  remains 
to  be  done  by  the  party  asserting  It,  the  re- 
peal of  the  statnte  does  not  affect  It,  or  an  ac- 
tion for  Its  enforcement  It  has  become  a 
vested  right  which  stands  independent  of  the 
statute."  This  Is  the  undoubted  rule  as  be- 
tween individuals  when  rights  have  accrued 
under  contract  or  quasi  contract ;  but  It  has 
never  been  extended  so  as  to  preserve  a  right 
of  octlon  against  the  public  when  that  right 
is  not  based,  upon  contract,  bat  is  asserted 
because  It  accrued  at  a  time  when  the  right 
of  sovereignty  was  temporarily  surrendered. 
A  case  involving  the  same  principle  was  be- 


fore the  Supreme  Court  of  Oregon.  Iiadd  t. 
City  of  Portland,  82  Or.  271,  51  Pac.  654, 
67  Am.  8t  Rep,  526.  Under  an  original  char- 
ter a  city  waa  authorised  to  Improve  streets 
at  the  ezpmse  of  abutting  property  owners; 
but  It  waa  inwvlded  tha^  when  a  street  "has 
been  Improved  under  and  by  virtue  of  the 
provIslouB  of  this  diapter,  thereafter  such 
street  or  part  thereof  shall  not  be  subject  to 
be  again  Improved,  but  may  be  r^aired." 
Thereafter  the  dty  was  consolidated  with 
others,  and  a  new  charter  was  passed;  "all 
vested  rights  being  reserved."  Thereafter  the 
council  proceeded  to.  and  did.  improve  the 
street  and  assessed  the  cost  to  the  abutting 
property.  An  action  was  Iwouji^t  to  restrain 
the  ocdlectlon  ot  the  tax ;  the  contract  dause 
of  the  fedraal  Constitution  being  Invoked. 
The  court  b^d:  "The  Supreme  Court  of  the 
United  States,  In  Interpreting  the  dause  of 
the  Constitutlcm  now  under  consideration,  hae 
always  taken  the  terms  thereof  in  their  ordi- 
nary meaning,  and  holds  that  the  word  'con- 
tract,' as  used  therein,  means  a  voluntary 
agreement  of  minds,  upon  a  sufficient  con- 
sideration, to  do  or  not  to  do  certain  things. 
Murray  v.  €9iarIeston,  96  U.  S.  432  [24  L. 
Ed.  760] ;  I/)ulBiana  v.  Mayor,  etc.,  of  New 
Orleans.  109  U.  S.  285,  3  Sup.  CL  211  [27  L. 
Ed.  936] ;  Flsk  v.  Jefferson  Police  Jury,  116 
U.  S.  131,  6  Sop.  Ct  329  [29  L.  Ed.  6871- 
And  in  our  opinion  the  legislation  In  ques- 
tion has  none  of  the  essential  Ingredients  of 
such  a  contract  The  power  to  assess  the 
costs  of  the  improvement  of  a  street  upon 
abutting  property  Is  embraced  within  the 
sovereign  power  of  taxation  primarily  in  the  * 
Legislature,  but  which  It  may  constitutional- 
ly delegate  to  local  municipal  governments, 
with  or  without  restraints  or  limitations; 
but  it  is  'never  presumed  to  be  relinquished 
unless  the  intention  to  relinquish  Is  declared 
In  clear  and  unequivocal  terms.'  Philadel- 
phia Railroad  Company  v.  Maryland,  51  U.  S. 
(10  How.)  894  [18  L.  Ed.  461].  And  even 
then,  If  the  exemption  is  not  supported  by 
some  consideration,  it  may  be  revoked  at  any, 
time.  Rector,  etc.,  of  Christ  Church  v.  Coun- 
ty of  Philadelphia,  65  U.  S.  (24  How.)  300 
[16  L.  Ed.  602].  •  •  •  The  manifest  pur- 
pose of  the  provision  of  tbe  charter  under 
consideration  was  to  define  the  mode  and  ex- 
tent of  the  power  of  the  council  In  the  mat- 
ter of  street  improvements,  and  tbe  limitation 
on  the  exercise  of  such  power  was  a  mere 
concession  to  the  citizen,  and  an  act  of  grace, 
and  not  a  contract  by  which  tbe  state  for- 
ever relinquishea  the  sovere^  power  of  tax- 
ation. It  was  a  limitation  voluntarily  im- 
posed by  the  Legislature  upon  the  powers 
of  the  city,  which  that  department  of  the 
state  government  could  remove  at  any  time 
public  policy  or  the  Interests  of  the  munici- 
pality might  seem  to  demand,  and  bound  the 
state  only  so  long  as  the  statute  remained 
unrepealed." 

The  further  point  Is  made  that  we  have 
not  considered  the  objection  that  tbe  city 
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can  only  grade  streets  under  the  tehns  of  an 
ordinance,  and  that  It  has  not  done  so  In 
this  case.  It  Is  posalble  that  appellants 
conid  bare  enjoined  the  ImproTement  now 
complained  of,  but  they  did  not  see  fit  to  do 
so.  They  allowed  the  work  to  be  done,  and 
now  ask  damages.  The  dty  has  defended 
this  action  upon  the  theory  that  the  work 
was  done  within  the  limits  of  Its  authority. 
This  Is  an  admission  on  the  part  of  appel- 
lants of  the  right  of  the  city,  and  on  the 
other  band  the  city  would  be  estopped  to  set 
up  the  Informality  of  antecedent  proceedings, 
for  damages  could  only  be  allowed  on  the 
theory  that  the  street  work  is  permanent  and 
is  to  remain  as  a  menace  or  depredating  In- 
fluence npon  appellants*  property. 

It  Is  also  urged  that  we  assumed  the  con- 
stitutionality of  the  act  Of  1Q09,  without  dis- 
CQBsing  the  theory  of  appellants  In  (position 
thereto.  Counsel's  whole  argument  In  this 
behalf  Is  based  upon  the  premise  that  his 
property  Is  "taken  or  damaged."  Having  said 
In  the  first  opinion  that  it  was  not  so  taken 
or  damaged,  we  thea  considered  and  now 
hcM.  that  the  act  of  1809  In  no  way  offends 
against  the  CVnstltatlon,  and  Is  not  for  that, 
or  any  of  the  reasons  snggeBtml  by  appel- 
lantB»  to  be  held  toUL 

It  follows  that  the  constltatlmal  rl^ts  of 
appellants  were  not  Infringed  by  the  act  of 
the  city,  neither  under  the  contract  clause 
of  the  federal  Gonstltntion  nor  the  fourteenth 
amendment  thereto. 


HOWABD  T.  CITT  OF  TACOMA  et  sL 

(Soprnm  Gonrt  of  Washington.   March  2& 
18ia) 

On  petition  for  r^earlng.  Petition  de* 
nied. 

For  former  opinion,  see  106  Pac.  481. 

PEB  CUBIAM.  The  petition  tar  r^earlng 
In  this  case  Is  denied  on  the  authority  of  the 
decision  this  day  filed  in  the  case  of  Ettor  t. 
City  of  Tacoma,  107  Pac.  1061. 


UNITED  STATES  AURANDT. 
(Supreme  Court  of  New  Mexico.   Feb.  28, 1010.) 

(aylldbiu  hv  the  Court.) 

1.  Cbzhinal  Law  (1  ^*)— AsiBAiomcsnT  and 

Plea— Necessitt. 

Arraignment  and  a  plea  are  elements  oeces- 
■ary  to  a  valid  trial  of  one  charged  with  crime. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  612 ;  Dec.  Dig.  |  265.«3 

2.  Griuinai.  Law  (|  265*)— Arbaionueitt  and 
Plea— Time. 

Such  arraignment  and  plea  must  precede 
the  ImpaQeliag  and  swearing  of  the  Jury,  as  un- 
til plea  there  is  do  issue  for  the  jury  to  try. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  DIir.  11  616.  flIT :  Dec.  Dig.  I  265.*] 


8.  CanaNAL  Law  (|  285*)— Fatluu  to  Ai- 

BAIGN  AND  PlEAD. 

If,  after  the  trial  is  commenced,  it  be  dis- 
covered that  there  has  been  no  arraigomeDt  or 
plea,  it  is  the  duty  «£  the  trial  court  to  begin 
the  trial  anew. 

[Ed.  Note.— For  other  cases,  see  Grimimit 
Law,  Cent.  Dig.  S§  016,  017;  Dec  Dig.  {  203.*) 

4.  Cbiminal  IjAw  (I  26Q*)— Fajlube  to  Ak- 

KAIGN  AND  PLEAD. 

This  last  Includes,  not  only  the  retaking  of 
any  testimony,  but  the  reimpaneling  and  the  re- 
swearing of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  616,  617;  De&  Dig.  f  26S.*) 

5.  Post  Officb  (i  48*)  —  Eubbzzleuert  or 

Mail  Matteb— Indictment. 

In  a  prosecution  under  Rev.  St.  U.  S.  S 
5467  (U.  &  Gomp.  St  1001,  p.  3601),  an  indict- 
ment is  fatally  defective  whidi  falls  to  show 
that  the  letter  embessled  came  into  the  posses- 
sion of  the  defendant  oEBciatly;  that  is  to  say, 
as  an  employd  of  the  postal  service.  Shaw  v. 
United  SUtes,  165  Fed.  174,  91  C.  O.  A.  208* 
followed. 

[Ed.  Note.— For  other  cases,  see  Post  Office, 
Cent.  Dig.  §S  75,  77 ;  Dec.  Dig.  S  48.*] 

6.  Indictuent  and  Infosuation  (S  69*)  — 
SuFFiciENGT— Elements  of  Descbiftion  ab 
Unknown  to  Gband  Jubt. 

While  it  is  permissible  under  certain  cir- 
cumstances to  allege  elements  of  description  na 
unknown  to  the  grand  jury,  recourse  to  this 
method  of  pleading  is  justifiable  raly  on  grounds 
of  a  reasonable  necesuty. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  IMg.  i  101;  Dec  Dig. 
fi  69  •] 

7.  Indictment  and  Infobmation  (S  60*)  — 
Sdfficienct— Maitebs  Unknown  to  Gband 
JURT— Qubbt. 

The  allegation  In  the  present  esse  that  the 

embezzled  letter  contained  "an  article  of  value,** 
a  more  definite  description  of  which  "being  to 
grand  Jurors  unknown,"  considered  in  the  light 
of  the  record,  and  doubted,  but  not  decided, 
whether  the  allegation  was  sufficient  under  the 
rule  last  mentioned. 

(Ed.  Note.~-For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  191;  Dec  Dig. 
I  69.*] 

8.  Criminal  Law  (J  173*)— Fobmeb  Jeopabdt 
— Elements. 

The  defendant  is  placed  in  Jeopardy,  when,, 
after  issue  Joined  upon  a  valid  indictment  before 
a  competent  court,  the  jury  Is  impaneled,  and 
sworn  to  try  his  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  289,  290;  Dec  Dig.  i  173.*> 

9.  Criminal  Law  (§  162*)— Doe  Pbocesb  or 
Law— Fobmeb  Jeopabdt. 

In  so  far  as  a  different  mle  is  countenanced 
by  the  statute  of  this  territory  (Comp.  Laws,  f 
3423),  providing  that  "a  nolle  prosequi  cannot 
be  entered  after  auv  testimony  has  been  intro- 
duced for  the  defendant,"  such  statute  is  nncon- 
stitutional  and  void. 

[Ed.  Note.-'For  other  cases,  see  Criminal 
Law,  Gent  Dig.  5  285;  Dec  Dig.  {  162.*] 

10.  Criminal  Law  (J  196*)— Fobmeb  Jeop- 
abdt. 

Relatively  to  a  given  charge  there  la,  how- 
ever, no  former  jeopardy  where  the  testimony 
neceseary  to  sustain  the  latter  charge  would  not 
be  admissible  to  sustain  the  fom^r. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  DIe.  i  384 ;  Dec  Dig.  1 106.*] 
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11.  CBXiailAIt  lAW  (I  196*)  —  FOBUKR  Jbop- 
ABDT. 

The  preBent  record  examined  In  the  light  of 
the  rale  lut  stated,  and  held,  that  the  defend- 
ants plea  of  aatnfou  acquit  was  not  wen  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  GenL  Dig.  1  884;  Dec.  Dig.  1 196.*] 

Appeal  from  District  Court,  First  District; 
twfore  Justice  John  S.  SfcFle. 

Jacob  Aurandt  was  convicted  of  embez- 
slement,  and  appeals.  Reversed  and  remand- 
ed, with  directions. 

A.  B.  Reoeban,  fiir  at^laat  David  J. 
Leahy,  U.  S.  Attr. 

FOPn  3.  On  March  la  1906,  Aarandt,  the 
appellant,  was  indicted  for  embessUng  a  let- 
ter containing  an  article  of  value  In  viola- 
tion of  Rev.  St  n.  S.  i  6467  (U.  S.  Comp. 
St  1901,  p.  8681).  He  was  found  guilty  on 
March  U,  1908y  and  aftw  motion  for  a  new 
trial  and  In  arrest  was  sentenced  to  Imprison- 
ment  In  tbe  territorial  penitentiary  for  one 
year.  He  thereupon  appealed  to  this  court 

The  first  ground  4^  error  proceeds  upon  the 
following  statement  of  facta:  During  die 
cKws-ezamlnatlou  of  the  first  witness  tbr  the 
government  it  was  discovered  that  the  de- 
faidant  had  never  been  arraigned.  There- 
upon arraignment  was  bad,  and  a  plm  of  not 
gull^  entered.  This  having  been  done,  his 
counsel  demanded  "a  new  Jury,"  and  claimed 
that  he  was  entitled  to  "a  Ju^  selected  and 
swom"  since  the  making  up  of  the  issues. 
This  contentlim  was  overruled,  the  testimony 
'  of  the  first  witness  retaken,  and  the  trial  con- 
tinued to  its  conduslDu.  The  Jury  was  not 
resworn,  however,  after  the  arraignment  and 
plea.  Was  this  an  irregularltXi  and,  if  so, 
it  fatal  to  the  present  record)  niat  thwe 
must  be  an  arraignment  and  plea  to  conetl- 
tute  a  valid  criminal  trial  Is  elem«itary.  The 
first  is  necessary  to  fix  the  identity  of  the  a& 
cused,  to  biform  him  <HE  the  charge,  and  to 
give  htm  an  opportunity  to  plea.  The  seonid 
Is  necessary  to  moke  the  issue  for  trial*  As 
was  said  by  this  court  speaking  Uirough  Mr. 
Justice  Abbott  in  Territory  v.  Gonxales,  18 
N.  M.  97,  78  Pac.  705:  "It  Is  essential  to  ft 
valid  trial  that  In  some  way  there  should  be 
an  Issue  between  the  territory  and  the  a^;>el- 
lant  and  without  a  plea.  In  the  absence  of 
the  statutory  provlskms  to  the  contrary,  there 
coQld  be  no  Issne."  This  Is  but  a  relteratiw 
of  the  views  of  die  federal  Supreme  Court  In 
Grain  v.  United  States,  162  U.  S.  625. 16  Sup. 
Ct  952,  40  L.  Bd.  1007,  wher^  In  remandli^ 
a  cause  because  the  record  failed  to  show  an 
arraignment  and  plea,  it  la  pointed  out  that 
"safety  lies  in  adhering  to  establl^ed  modes 
of  procedure  devised  for  the  security  of  life 
and  llbo'ty.''  The  necesdty  of  a  plea  to  the 
validity  of  the  trial  is  illustrated  by  the  au- 
thorities to  the  effect  that  no  jeopardy  a^ 
tacbea  until  an  Issue  has  been  made  by  plea. 
12  Cyc.  268:  Disney  v.  Com.  (Ky.)  6  S.  W. 


800;  Terger  v.  State  <Tez.  Or.  App^)  41  S.. 
W.  621:  Weaver  v.  SUte,  83  Ind.  280;  2 
Blsh.  New  Crbn.  Uv,  i  1029a.' 

All  this  la  not  controvorted  1^  the  govern- 
ment but  It  la  Intfsted  tiiat  the  preaoit  ques- 
tion Is  different.  Here  tlie  defendant  mm 
arraigned  and  pleaded  not  guilty,  and  it  Is 
ctnitended  ttiat  the  fiict  that  die  Jury  may 
have  been  awtan  in  advance  of  die  plea,  ana> 
not  again  after  It  makes  the  Irr^ularlly 
one,  at  most  of  form.  The  authwitles,  how- 
ever, do  not  so  regard  it  There  being  no  is- 
sue for  trial  before  the  plea,  to  swear  the- 
Jury  to  try  the  cause  before  such  plea  is  to- 
oblate  it  to  a  duty  not  yet  known,  for,  of 
course,  in  advance  of  plea.  It  cannot  be  known 
whether  the  plea  will  be  one  of  not  guilt)',, 
of  former  acquittal,  or  some  othor  of  the  sev- 
eral pleas  available  to  defendants.  Refer- 
ence to  the  books  will  demonstrate  bow  clear- 
ly it  is  held  that  to  swear  the  Jui7  before- 
tdea  1*  ft  fatal  Irregularity.  Thus  in  the- 
Craln  Case  It  la  .pointed  out  that  "a  plea  to- 
tbe  Indlctmoit  Is  necessary  before  the  trial 
can  be  prc^ierly  oommenced,"  ai^  that  "un- 
til the  accused  pleads  to  the  indictment  and 
thereby  indicates  thfi  Issue  submitted  hlm^ 
for  trial,  there  Is  nothing  for  the  Jury  to  try." 
In  State  v.  UIger  Cbeiner»  32  La.  Ann.  103». 
10^  dted  with  approval  in  the  Oaln  Case^. 
die  accused  was,  after  the  trial  commeiced,.. 
by  orHec  of  court  arraigned  and  his  plea  tak- 
en. The  trial  then  proceeded  under  the  direc- 
tion of  the  court  The  Supreme  Court  of  that 
state  said:  "We  cannot  sanction  such  a  de- 
parture from  ancient  landmarks  In  criminal 
procedure.  The  prison»  must  be  arraigned' 
and  must  plea  to  the  indictment  before  the- 
case  can  be  set  down  for  trial  or  tried."  In. 
the  leading  case  of 'State  v.  Hughea,  1  Ala. 
635,  657,  it  was  said:  "This  proceeding  can^ 
not  be  sustained  without  a  wide  departure- 
from  established  usagew  •  •  *  The  Idea 
of  selecting  and  swearing  a  Jury  to  try  a^ 
case  whidi  In  its  progressive  b^w  has  not 
readied  the  stage  where  it  is  trlaUe  Is  a 
p»fect  anomaly.  The  oatb  administered  to* 
the  Jury  related  to  the  present  time,  and  can- 
not authorize  them  to  try  a  case  wblcb  Is- 
afterwards  placed  in  a  cniditiw  for  trial." 
To  the  same  effect  are  Dixon  t.  Stat^  13  Fla. 
631 ;  State  T.  Montgomery,  63  Mo.  286:  Waiv- 
er V.  Stat^  88  Ind.  2S9;  Farklnsmi  v.  People. 
135  III.  401.  25  N.  B.  764,  10  L.  R.  A.  91;. 
Danaby  v.  U.  S.,  2  Ind.  T.  466,  51  S.  W.  1065. 
and  cases  cited ;  Browning  v.  Stat^  54  Neb. 
204,  74  N.  W.  631. 

We  will  now  notice  the  cases  citad  by  the- 
appellee  to  sustain  the  position  Ibat  the  ir- 
regularity was  merely  formaL  In  U.  S.  v. 
MoUoy  (a  O  81  Fed.  10,  it  was  beHA  that 
the  absence  of  arraignment  and  plea  In  a  case- 
where  the  defendant  without  objection  to 
such  absence  wedt  to  trial,  and  tesUfled  that 
he  was  not  guilty,  was  within  the  i»ovislon 
of  section  1025,  Rev.  St  U.  S.  (U.  S.  Comp. 
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St  1901,  p.  720),  providing  that  no  trial  shaU 
be  affected  "by  reaaon  of  any  defect  or  im- 
perfection In  matter  of  form  only,  whlcb  shall 
not  tend  to  the  prejudice  of  the  defendant" 
This  case,  however,  decided  In  1887,  must  be 
deemed  overmled  by  the  Grain  Case,  decided 
Id  1896,  in  which  latter  case  It  is  in  terms 
held  that  the  omission  Is  not  a  matter  of  form 
only,  which  is  cured  by  Rev.  St  U.  S.  i  1025, 
but  is  a  matter  of  substance  In  the  adminis- 
tration of  the  criminal  law,  involving  the  sub- 
stantial rights  of  the  accused.  Certain  cases 
are  also  cited  trom  Texas— Smith  v.  State,  1 
Tex.  App,  408;  Morris  v.  State,  80  Tex,  App. 
95,  18  S.  W.  757 ;  McGrew  v.  State,  31  Tex. 
Cr.  It  336,  20  S.  W.  74(>— which,  In  effect 
bold  that  the  order  In  which  the  oath  Is  taken 
by  a  Jury,  whether  before  or  after  plea.  Is  Im- 
material. A  Tennessee  case,  Wallace  v.  State, 
72  Tenn.  300,  is  dted  to  the  same  effect  We 
are  of  opinion,  however,  that  these  decisions 
are  omtrary  to  the  clear  weight  of  state  au- 
thority and.  against  the  reasoning  employed  in 
controlling  federal  authority.  We  think,  there* 
fore,  that  the  court  erred  In  requiring  the 
cause  to  proceed,  after  arraignment  and  plea, 
without  giving  the  parties  anew  the  oppor- 
tunity of  selecting  tbe  jury  and  without  bar- 
ing the  Jury  resworn. 

This  brings  us  to  the  next  question  pre- 
sented by  the  record,  which  deals  with  the 
validity  of  the  indictment  A  demurrer  sea- 
sonably interposed  proceeded  npon  the  gen* 
era.1  ground  that  no  offense  was  stated  against 
any  law  of  the  United  States,  and  there  was 
a  further  obJ<H^n  that  the  indictment  failed 
to  describe  "any  article  of  vaine^  within  sec- 
tion 5467,  and  failed  by  Its  averments  to  ap- 
prise the  defendant  of  what  he  had  to  meet 
Omitting  the  formal  pwtions,  tiie  Indictment 
is  as  follows:  "That  Jacob  M.  Aurandt  late 
of  the  First  Judicial  District  in  the  territory 
of  New  Mexico,  on  the  eighteratta  day  of 
March,  in  the  year  of  our  Lord  1904,  at  the 
First  Judicial  District  aforesaid,  and  within 
the  Jurisdiction  of  said  court:  Being  then  and 
tbere  a  person  employed  in  a  deiMrtment  of 
the  postal  service  of  the  said  United  States 
to  wit;  a  postmaster  of  and  for  the  post  of- 
fice ot  the  said  United  States  at  Santa  Cruz 
in  said  First  Judicial  District,  felonionsly  did 
secrete  and  embe^le  a  certain  letter  and 
packet  which  then  and  there  came  into  his 
possession,  and  contained  an  Brtl<de  of  value, 
and  was  Intended  to  be  conv^ed  by  mail, 
that  Is  to  say,  a  certain  letter  and  packet 
then  and  there  directed  to  Jose  Haria  Martin, 
at  Ghimayo,  in  the  traritory  of  New  Mexico, 
a  more  definite  description  <tf  the  said  artide 
of  value  so  then  and  there  contained  in  the 
said  letter  being  to  the  said  grand  Jurors  un- 
known, and  the  said  letter  and  packet  not  bar- 
ing then  been  delivered  to  the  person  to  wh<Hn 
it  was  so  directed."  ■  After  a  careful  consider- 
ation of  its  terms,  we  deem  this  indletmoit 
subject  to  the  demurrer  for  the  reason  that, 
while  aUegii^  that  the  letter  in  gnestlott  came 
into  Uia  possession  of  t^e  defendant  It  fails  to 


set  out  that  It  came  into,  and  was  In,  his  pos- 
session officially.  Without  such  allegation,  the 
case  was  not  brought  within  the  statute.  W^e 
find  this  matter  treated  In  a  recent  decision 
of  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  Shaw  v.  U.  S.,  165  Fed.  174.  91  C. 
C.  A.  208.  In  that  case  the  person  hidlcted 
was  a  railway  postal  clerk,  and  the  allega- 
tlous  of  the  Indictment  were  practically  the 
same  as  here.  We  quote  from  that  decision 
as  follows:  "It  Is  urged  that  this  count  of  the 
Indictment  is  t)ad.  In  that  It  falls  to  charge 
with  sufficient  1^1  certainty  that  the  letter 
came  into  the  respondent's  possession  by  rea- 
son, or  because  of,  his  employment  in  the  pos- 
tal service ;  and  we  think  that  npon  demur- 
rer It  should  have  been  so  held.  It  is  a  nec- 
essary Implication  of  the  statute  that  the  let- 
ter should  have  come  to  the  carrier  In  his 
official  character.  It  Is  only  a  mat^  of  in- 
ference, and  not  of  necessary  conseqnence, 
that  it  came  Into  his  possession  as  a  postal 
carrier.  It  may  have  been  delivered  to  him 
as  a  mere  private  person  to  be  taken  to  the 
post  office,  or  picked  up  by  him  on  the  street 
and  was  being  taken  to  the  post  office,  or  per- 
haps to  be  returned  to  the  sender  whose 
name  and  address  were  on  the  envet<^  and 
other  not  ectraordlnary  circumstonces  may 
have  attended  his  coming  into  the  possession 
of  the  letter  as  a  private  Indirldual.  His 
possession  acquired  in  any  of  these  ways 
would  be  sufficient  to  meet  the  all^tlcm  of 
the  Indictment  in  this  particular,  and  yet 
tbere  would  be  no  violation  of  the  stetute." 
The  opinion  was  rendered  by  Circuit  Judge 
Sevvrens  and  concurred  in  by  Mr.  Justice 
Lnrton  and  Circuit  Judge  Rtt^rds.  We  ac- 
c^t  the  views  th««  expressed  as  coiwlaslTe 
of  the  present  case.  We  may  add  that  the 
proper  form  of  an  indictment  oorertng  this 
point  onder  section  6467  la  shown  in  the 
Wight  Case,  134  U.  8.  1S6,  10  Sup.  Ot  487,  83 
L.  Ed.  865. 

Further  complaint  is  made  upon  demurrer 
that  the  Indictment  was  insnflBcient  in  Itt 
arermenta  deacriptlre  of  tbe  artlde  of  ralne 
alleged  to  bare  been  contained  in  the  letter 
stol^i.  We  deem  this  complaint  not  without 
force.  That  the  stolen  letter  contained  an 
article  of  ralne  was  a  material  element  of 
the  diarge,  under  Rer.  St  I  5467.  TbSa  sec- 
tion corers  a  higher  grade  of  offense  denounc- 
ed by  Ret.  St  I  3891  (U.  S.  Gomp.  St  1901, 
p.  2SS7),  which  latter  penalises  the  timple 
taking  of  a  letter  without  omtraits  of  Talu& 
Being  a  material  dement  of  the  crlmey  the 
defendant  was  entitled  to  know  what  the  ar^ 
tide  of  value  was.  Tiie  indictment  alleging 
it  almply  to  hare  been  "an  artlde  of  ralne^* 
attempts  to  excuse  further  an^liflcatlon  np- 
on this  cottdnslon  of  law  by  the  allegation 
"a  more  definite  description  of  said  article  of 
value.  •  *  •  being  to  the  said  grand  Ju- 
rors unknown."  We  concur  with  counsel  for 
appellant  in  his  view  that  knowledge  of  the 
grand  jury  that  the  contained  artlde  was 
one  "of  ralue"  necessarllr  showed  greater 
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knowledge  of  the  artide  tban  the  Indictment 
dlsdoBea.  It  i«  hardly  conc^vable  that  the 
grand  Jarji  knew  the  article  to  be  one  "of 
value,"  and  yet  was  onaUe  to  deecrlbe  It  fur- 
ther. We  are  Impressed  that  the  defendant 
should  have  had  the  benefit  of  that  knowl- 
edge. Neither  do  we  now  overlook  In  this 
connection  the  fact,  shown  hy  the  record, 
that  the  war  settlement  warrant,  which  it 
ultimately  appeared  by  photographic  copy  on 
the  last  trial  was  the  article  of  ralne  In  ques- 
tion, was  at  the  date  of  the  finding  of  tUg 
Indictment  In  the  hands  of  offlcon  of  the 
government  and  subject  to  the  inspection  of 
the  grand  jury  upon  tlie  proper  process. 
"While  the  allegation  that  fortbw  particu- 
lare  of  a  transaction  are  imknown  Is  per- 
missible in  IndlctmoatB  under  curtain  condi- 
tions and  serves  a  useful  puzpose  in  prevent- 
ing variances,  it  must  not  be  overlooked  that 
its  use  proceeds  purely  upon  grounds  of  ne- 
cessity. With  the  ceasing  of  the  necessity 
ceases  the  rule.  It  should  not  be  so  used  as 
to  wlthlu^  unnecessarily  from  defendants 
Information  which  in  their  proper  defense 
theji  should  have.  Bishop's  New  Crlm.  Proc. 
M9;  State  v.  Stowe.  182  Uo.  m  2Q»,  33  S. 
W.  790;  Blodget  v.  State.  3  Ind.  403 ;  Cheek 
T.  State,  38  Ala.  227;  Bill  r.  State,  78  Ala.  1; 
Jorasco  v.  SUte,  6  Tex.  App.  242;  State  v. 
Ferrtes,  3  Lea  (Tenn.)  703.  We  find  it  unnec- 
essary, however,  to  place  our  ruling  as  to 
the  demurrer  upon  this  last  ground,  since 
with  the  facts  fully  disclosed  by  the  last 
trial  before  any  future  grand  Jury  a  further 
Indictment  will  doubtless  specifically  describe 
the  article  contained  In  the  letter. 

A  further  assignment  of  error  arises  out 
of  the  court's  ruling  directing  ttie  Jury  to 
find  against  defendant's  plea  of  former  ac- 
qolttal.  The  facts  developed  by  that  plea 
are  briefly  stated.  At  the  September  term, 
1906.  an  indictment  was  found  against  de- 
fendant Identical  with  that  at  bar  with  one 
exception.  In  describing  the  contents  of  the 
letter,  instead  of  stating  It,  as  in  the  last  in- 
dictment, to  be  an  article  of  value  with  fur- 
ttier  description  unknown,  it  Is  set  up  as  be- 
ing "a  certain  draft  then  still  unpaid  for  the 
sum  and  of  the  vaiue  of  thirty-one  dollars." 
The  case  upon  that  indictment  came  on  for 
trial  In  March.  1906.  After  the  Jury  had 
been  sworn  and  part  of  the  testimony  for  the 
prosecution  taken,  the  United  States  attor- 
ney by  leave  of  the  court,  but  over  defend- 
ant's objection,  entered  a  nolle  prosequi. 
The  present  indictment  was  returned  within 
a  day  or  two  thereafter.  Upon  the  trial  of 
the  plea  In  abatement,  It  was  disclosed  that 
the  article  of  value  relied  upon  by  the  prose- 
cution was  not  a  draft  for  |31,  but  a  war 
settlement  warrant  for  f31.57.  The  question 
presented  Is  whether  the  facts  Just  recited 
made  a  case  of  former  jeopardy.  The  law 
we  deem  to  be  clear  that  Jeopardy  upon  a 
given  charge  has  resulted  when  upon  a  valid 
Indictment  and  Issue  joined  before  a  compe- 
tent court  the  Jury  has  been  Jmpaneled  and 


sworn  .to  trji  defendant's  guilt  or  Innocence. 
12  Oyc.  261,  and  cases  cited;  1  Bish.  New 
Crim.  Law,  i  1014;  Pizano  v.  fitate,  20  Tex. 
App.  1S9,  fi4  Am.  B^.  511.  and  cases  dted. 
It  follows,  thnefore,  that  the  dismissal  of 
thB  case  in  the  manner  disclosed — after  the 
Jury  had  been  sworn  and  some  testimony 
taken — was  tantamount  to  an  acquittal  up- 
on the  charge  made  by  Vbe  Indictment.  12 
Cyc.  269,  and  cases  cited;  'Williams  t.  State, 
42  Ark.  35;  WilUams  t.  Commonwealth.  78 
Ky.  93;  State  r.  Richardson,  47  S.  a  166,  25 
S.  B.  220.  35  li.  B.  A.  238;  State  T.  Gollen- 
dine,  8  Iowa,  288. 

The  fact  that  our  1»rrltorial  statute  (Comp. 
Laws.  {  3423)  provides  that  "a  nolle  prosequi 
cannot  be  entered  after  any  tutimony  has 
been  introduced  for  the  defendant,"  does  not 
affect  the  ca8&  Assuming  that  statute  to  be 
a  legislative  attempt  to  give  the  right  to  dis- 
miss at  any  time  before  the  defendant  offers 
proof,  it  Is  in  violation  of  fundamental  law, 
and  void.  Williams  t.  Commonwealth,  78 
Ky.  93.  It  is,  of  course,  not  wltiiin  the  pow- 
ee  of  the  Legislature  to  take  awaji  from  the 
citizens  the  constitutional  guarantee  of  im- 
munity from  second  jeopardy  by  any  such 
provision  as  this.  The  question  remains, 
however,  whether  construing,  as  we  must, 
the  dismissal  as  an  acquittal,  there  was  for- 
mer jeopardy  upon  the  particular  charge 
made  In  the  present  case.  The  test  by  which 
prior  Jeopardy  la  determined  is  variously 
stated.  We  find  no  fault  with  the  rule  as 
stated  by  appellant's  <K>unBel  to  the  effect 
that  the  proper  test  Is  "whether  the  facts  re- 
quired to  support  the  second  indictment 
would  have  been  sufficient  If  proved  to  have 
procured  a  conviction  under  the  first  Indict- 
ment" This  la  stated  in  another  form  by 
Judge  Cooleji  In  bis  Constitutional  Umlts- 
tiona,  p.  328:  "If  the  first  Indictment  or  in- 
formation were  such  that  the  accused  might 
have  been  convicted  under  It  on  proof  of  the 
facts  by  which  the  second  Is  sou^t  to  be 
sustained,  then  the  Jeopardy  which  attached 
In  the  first  must  constitute  a  protection 
against  a  trial  on  the  second."  Applying 
this  principle,  the  conviction  of  the  defend- 
ant was  upon  proof  that  the  article  of  value 
was  a  war  settlement  warrant  for  $31.57. 
This  proof  diverged  from  the  allegation  of  the 
first  indictment,  in  that  there  the  article  was 
alleged  to  be  a  draft  for  $31.  If  offered  in 
first  case,  the  proof  In  the  second  case  could 
not  have  been  received.  The  defendant  was 
therefore  In  legal  contemplation  not  tried 
the  second  time  upon  the  case  alleged  against 
him  In  the  first  instance.  A  second  Indict- 
ment framed  specifically,  as  we  have  here- 
inbefore Indicated  should  have  been  done, 
would  have  disclosed  the  variance  and  the 
absence  of  jeopardy.  As  It  is.  we  look  to  the 
proof  In  elucidation  of  the  description,  and 
find  that  there  were  in  law  two  articles  of 
value,  and  that  a  trial  upon  an  indictment 
Involving  one  was  not  second  jeopardy  by 
reason  of  the  fact  that  the  party  had  been 
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prerlonslj  acqnltted  upon  tbe  other.  As 
was  said  in  Dill  t.  People,  19  Colo.  469,  36 
Pac.  229,  41  Am.  St  Rep.  254:  "Tbe  afflda- 
Tits  set  oot  Id  the  Indictments,  respectively, 
were  Terlant  in  dracription.  The  variance 
was  material.  The  allegations  of  the  two 
Indictments  clearly  lndi<cate  two  different  af- 
fidavits, thousrb,  in  fact,  there  may  have 
been  but  one.  Each  of  the  affidavits  bears 
a  single  date.  That  date  cannot  be  both 
November  28th  and  November  29th.  There- 
fore tbe  affidavit  particularly  described  In 
tbe  second  Indictment  was  not  admissible 
under  tbe  flrsL  •  •  •  The  court  did  not 
err  in  sustaining  the  demurrer  to  the  plea 
of  autrefois  acquit."  We  consider  this  case 
within  the  principles  Just  quoted  and  within 
the  well-recognlzed  rule  In  cases  of  this  kind 
that  the  plea  will  not  lie  where  there  is  a 
material  variance,  so  that  proof  of  the  mate- 
rial facts  charged  In  the  second  Indictment 
would  not  have  been  admissible  to  secure  a 
conviction  under  the  first.  12  Cyc.  266 ;  17 
A.  &  B.  Enc.  of  Law  Ed.)  69S;  State  t. 
Revels,  44  N.  O.  200. 

While  holding  that  there  is  no  constitution- 
al  barrier  against  further  prosecution,  we 
are  constrained  upon  the  other  groonds  dis- 
cussed to  reverse  and  remand  the  cause,  with 
directions  to  qnasb  the  Indictment;  and  it 
Is  so  ordered. 

MILIiS,  C.  J.,  and  PARKER  and  ABBOTT, 
JJ.,  concur.  COOI*EY,  J.,  concurred  In  the 
result  McElB,  J.,  having  tried  the  case,  did 
not  participate,  nor  did  MBCHBM,  J.,  who 
did  not  hear  the  argument 


MURRAY  et  al.  r.  AUU^t 
(Supreme  Court  of  Colorado.    March  7,  1910. 
Rehearing  Denied  April  4,  1910.) 

GAUina  (5  19*)— Hecovest  or  Monot  Lost- 
Knowledge  OF  Tbansactiok. 

A  wife  rave  her  husband  $1,000  for  safe- 
keeping, and  ne  deposited  it  In  a  bank  in  his  own 
name.  The  buBtiand  lost  $1,000  at  gambling,  and 
gave  a  checli  on  the  money  of  his  wife,  payable 
to  tbe  order  of  tbe  lessors  of  a.  gambling  place, 
who  knew  that  it  was  in  payment  of  a  gambling 
debt,  and  tiiey  cashed  the  check  and  gave  tbe 
money  to  the  gambler.  Held,  that  tbe  lessors 
were  liable  to  the  wife  for  toe  amount  of  tbe 
check. 

[Ed.  Note.— For  otber  cases,  see  Oamlng,  Cent 
Dig.  M  89-44;  Dec  Dig.  S  19.*] 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  Catherine  Aull  against  W.  H. 
Murray  and  H.  Putnam,  as  partners,  et& 
From  a  Judgment  for  plaluUff,  defendants 
appeal.  Affirmed. 

George  D.  WUUams,  tor  ^pellants.  8.  D. 
Lleorance,  for  appellee. 

STEELE;  G.  J.  On  or  about  Hay  1.  1902, 
the  plaintiff  deposited  with  taer  husband,  J. 


B.  Anil,  the  sum  of  $1,000  for  safe-keying; 
Aull  deposited  the  money  In  his  name  In  one 
of  tbe  banks  of  tbe  city  of  Sallda,  and  on 
or  about  June  25, 1902,  issued  a  check  for  tbe 
sum  of  $1,000,  payable  to  tbe  order  of  de- 
fendants. The  defendants  cashed  the  check 
and  delivered  tbe  mon^  to  a  person  named 
Owen,  who  was  tbe  proprietor  of  a  gambling 
game  located  in  tbe  saloon  of  defendants. 
Aull  had  lost  $1,000  in  the  game,  and  in  set- 
tlement of  his  losses,  at  the  suggestion  of 
Owen,  drew  tbe  check  to  tbe  order  of  de- 
fendants. Tbe  defendants  had  rented  a  por- 
tion of  their  room  to  Owen  for  the  purpose 
of  gambling,  and  knew  that  the  chedc  was 
given  In  payment  -of  a  gambling  debt  This 
action  was  brought  for  tbe  poipose  of  re- 
covering the  $1,000.  The  case  was  tried  by 
the  court,  who  found  all  the  Issues  In  favor 
of  tbe  plaintiff,  and  awarded  her  ]ndgm«it 
for  the  full  amount  demanded.  Ttie  defend- 
ants have  appealed. 

We  have  considered  the  testimony,  part  of 
whidi  was  in  the  form  of  depositions,  and 
are  of  opinion  tbat  the  finding  of  tbe  trial 
court  is  fully  sustained  by  tbe  evidence.  Up- 
on tbe  authority  of  Sullivan  et  al.  v.  German 
National  Bank  of  Denver  et  aL,  18  Colo. 
App.  99,  70  Paa  162,  Western  National  Bank 
of  Pueblo  V.  State  Bank  of  Ro<^7  Ford  et 
aL,  18  Colo.  App.  128,  70  Pac.  439,  and  the 
caiaes  therein  cited,  the  plaintiff  was  entitled 
to  recover. 

Ttie  Judgment  is  affirmed. 

Judgment  affirmed. 

QABBEBT  and  WHITE;  JJ.^  concur. 


BOARD  OF  COM'RS  OF  GUNNISON  00T7N- 

TY  T.  HIDEB. 
(Supreme  Court  of  Colorado.   Hard)  7,  1910l> 

1.  Appeal  and  Ebbob  <|  969*)— DisoBBnoir  or 

TSIAL  COUBT— AUENDKBNT  OF  PLBADINOS. 
The  allowance  of  amendments  to  pleadings 
rests  in  the  discretion  of  tbe  trial  court  and, 
unless  the  discretion  has  been  abused  to  the 
prejudice  of  the  party  complaining,  its  rulings 
will  not  be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and, 
Error.  Cent  Dig.  ||  8826-3883;  Dea  Dig.  ( 
059.*] 

2.  Appeal  and  Ebbob  (I  1041*)— Huulbss 
Ebbob— Akendhbnt  of  Pleadings. 

Where  defendant  did  not  claim  that  he  was 
not  prepared  to  proceed  with  tbe  trial  after  the 
allowance  of  an  amendment  to  the  complaint 
and  did  not  request  time  to  meet  tbe  new  inues 
tendered  by  tbe  amendment  the  allowance  of 
the  amendment  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  »  4106-4109;  Dec.  Dig.  f 
1041.*] 

3.  Pleadinq  (I  288*)— AicENDicxirr— Afvida.- 
viT— NECEsairr. 

The  court  may  during  tbe  trial  bUow  an 
amendment  to  a  pleading  wlthont  an  affidavit 
showing  cause  therefor  in  accordance  with  Civ. 
Code,  i  75. 

{Ed.  Note.— For  other  cases,  see  Pleading: 

Cent.  Dig.  !  622;  Dec.  Dig.  f  238.*] 


*Far  other  coses  sea  same  toplo  and  section  NUMBER  1b  Dec  ft  Am.  Digs,  mvi  to  dale,  A  Barter  Iniluw 
t  For  eoneurrlng  opinion,  see  107  Pac  USD. 
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4.  Waters  and  Wateb  Cottbses  (I  249*)— Ib- 

BI6ATION— ^TATUTEB. 

Under  Rer.  St.  190S,  K  S206,  3277.  3284, 
3285,  3290,  relating  to  irrigation,  and  definins 
the  dutfei  of  the  water  commissioner  and  bis 
^epntiea,  etc.,  the  water  conunlssioner  and  his 
deputies  mast  distribute  in  his  district  the  wa- 
ters in  accordance  with  the  decreed  prioiities, 
«mbracinsr  priorities  decreed  to  reservoirs,  and 
they  are  entitled  to  the  compensatloo  prescribed 
for  discharging  snch  duty. 

[Ed  Note.— For  other  cases,  see  Watars  and 
Water  Courses,  Dec.  Dig.  |  249.*] 

a.  Watebb  and  Wateb  Covbsbs  (S  227*)— Wa- 
ter CouuiBSiONEBS  — Accounts  or  J>epv- 
TIES— Ckbtifioation— "O.  K." 

Under  Rev.  Bt.  1908,  i  3437,  requiring  each 
water  commiaaioner  to  keep  an  itetaized  account 
•of  the  time  of  each  aaslstant  employed  by  bim, 
and  to  certify  such  aoconnt  to  the  board  of 
county  commissionerB,  accounts  of  deities  con- 
taiaiug  *'0.  K.  George  Hider,  Water  Commis- 
sioner, District  number  40,"  are  suffidentlr  cer- 
tified by  the  commlssioDer.  the  abbreviation 
■"O.  K."  meaning  "all  right,"  "correct." 

[Ed.  Note.— For  other  cases,  see  Watem  and 
Water  Coaxtes,  Dec  Dig.  |  227.* 

For  other  deSnitlona,  see  Words  and  Fhrases, 
ToL  6.  p.  4871 ;  vol.  8,  p.  7785.] 

,  4.  Bvidencb  (I  16*)- Judicial  NoncB— Ab- 
BBEViATioNS— Meaning. 

Courts  will  determine  the  meaniog  of  cus- 
tomary abbreviations  which  have  a  wetl-defined 
«ttd  generally  understood  meaning  without  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  |  20;  Dee.  Dig.  f  16.*] 

Appeal  from  District  Court,  Gnnnlaon 
County ;  Sprl^  Shackleford,  Ju^^ 

Action  by  Geoi^  Hider  against  tbe  Board 
of  County  Conunissloners  of  Gnnnlaon  Conn- 
^.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AtDrmed. 

Dexter  T.  Sapp,  for  appellant. 

GABBERT,  J.  Action  by  appellee,  as 
plalntier,  against  appellant  as  defendant,  to 
recover  from  the  latter  one-third  of  the 
amount  of  his  compensation  earned  as  water 
'Commissioner  In  Water  District  No.  40,  and 
also  one-third  of  tbe  amount  claimed  to  be 
■due  his  deputies  In  such  district  for  the  year 
1906,  the  latter  dalma  baring  been  assigned 
to  him.  Judgment  for  plaintiff.  Tbe  defaid- 
«nt  appeals. 

During  the  progress  of  the  trial,  plaintiff, 
over  the  objection  of  defendant,  was  permit- 
ted to  amend  his  complaint  by  allegations  to 
the  effect  that,  before  be  entered  upon  the 
discharge  of  his  duties  as  water  commis- 
Bloner,  he  was  requested  In  writing  by  two 
of  the  water  consumers  In  his  district  to  dla- 
tribute  the  water  therein,  and  that  be  kept 
the  Items  of  his  deputies*  accounts  sued  upon. 
It  rests  largely  in  the  discretion  of  the  trial 
court  to  allow  or  refuse  amendments  to 
pleadings,  and,  unless  It  is  apparent  that  this 
discretion  has  been  abused  to  tbe  prejudice 
of  tbe  party  complaining,  its  exercise  will 
not  be  interfered  with  on  review.  Cascade 
Ice  Co.  T.  Water  Co.,  23  Colo.  292,  47  Pac. 
268;  Harrison  v.  Carlson,  40  Colo.  C5,  101 
Pac.  76;  Davis  v.  Johnson,  4  Colo.  App.  545, 


S6  Pa&  887;  Dyer  r.  HcPhee,  6  Colo.  174; 
Buddee  T.  Spangler,  12  Colo.  216,  20  Pac. 
760.  It  does  not  appear  that  defendant  was 
prejudiced  by  the  amendments.  No  claim 
was  made  that  the  board  was  not  prepared 
to  proceed  with  the  trial,  nor  wae  time  re- 
quested to  meet  the  new  issues  tendered. 

It  Is  urged  the  court  erred  in  allowing  tbe 
amendments  without  showing  by  affidavit  in 
accordance  with  section  75*,  CIt.  Code.  In 
Cascade  Ice  Co.  t.  Water  Co.,  Davis  v.  John* 
son,  and  Buddee  v.  Spangler,  supra,  it  was 
held  not  error  to  allow  a  pleading  to  be  amend- 
ed during  tbe  progress  of  the  trial,  without 
an  affidavit  showing  cause  therefor. 

It  Is  next  urged  that  the  court  erred  in 
permitting  the  plalntUF  to  testify  as  to  tbe 
time  of  himself  and  deputies  in  connection 
with  reservoirs  in  the  water  district,  for 
the  reason  that  the  statutes  only  provide  for 
services  of  a  water  commissioner  and  his 
deputies  upon  ditches,  canals,  and  headgates. 
Tbe  statutes  relating  to  tbe  duties  of  a  water 
commissioner  and  his  assistants  are  not  sus- 
ceptible of  so  narrow  a  construction.  Tbe 
procedure  prescribed  for  the  adjudication  of 
water  rights  for  the  purpose  of  irrigation 
contemplates  that  rights  to  water  for  reser- 
voirs may '  be  adjudicated.    Sections  3277, 

3284,  3290,  Rev.  SL  It  is  made  the  duty  of 
the  water  commissioner  to  cause  the  water 
in  bis  district  to  be  distributed  in  accordance 
with  the  decree  in  such  proceedings.  Section 

3285,  Id.  He  is  required  to  draw  off  the  ex- 
cess water  from  reservoirs.  Section  320S, 
Id.  In  short,  the  duty  of  the  water  conunls- 
sioner and  his  deputies  is  to  distribute  the 
waters  In  his  district  in  accordance  with  de- 
creed priorities,  which  embraces  priorities 
decreed  to  reservoirs,  and  they  are  entitled  to 
the  compensation  prescribed  by  statute  for 
dlscha^ng  this  duty. 

It  is  Anally  urged  that  no  proper  bill  was 
ever  rendered  or  presented  to  the  board  of 
county  commissioners  for  the  services  of  tbe 
deputies,  and  for  this  reason  it  is  contended 
the  action  for  the  accounts  of  such  deputies 
could  not  be  maintained.  Section  3437,  Rev. 
St,  requires  each  water  commissioner  to 
keep  an  Itemized  account  of  the  time  of  each 
assistant  employed  by  blm,  and  It  Is  made 
his  duty  to  certify  such  account  to  the  board 
of  county  commissioners.  Upon  each  of  tbe 
deputies*  accounts  sued  upon  appears  the 
following:  "O.  K.  George  Hider,  Water  Com- 
missioner Dist  No.  40."  Courts  will  deter- 
mine tbe  meaning  of  customary  abbreviations 
which  bare  a  well-defined  and  generally  well- 
understood  meaning  without  proof.  1  Kncy. 
98.  The  abbreviation  "O.  K."  has  a  well- 
deflned  meaning,  and  signifies  "All  right," 
"correct"  (21  Ency.  915;  Webster's  Imperial 
Dictionary ;  Century  Dictionary) ;  and  is  now 
commonly  used  as  a  brief  but  expressive 
certificate  of  the  correctness  of  the  bill  upon 
whi(A  it  is  indorsed  (29  Cyc.  1474).  Tbe  stat- 
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vte  does  not  prescribe  any  qwclal  form  of  cer- 
tificate tot  the  water  commissioner  to  ap- 
pend to  the  account  ot  a  deputy  water  com- 
missioner. Any  form  ot  statement  which  in- 
telligently conveys  to  the  board  of  conn^ 
commissioners  the  required  Information, 
namely,  that  It  Is  correct,  is  sufficient  "O. 
K."  may  bare  no  title  to  be  classed  as  ele- 
gant English,  but  in  the  business  life  of  this 
country  It  has  fOr  many  years  been  In  com- 
mon use,  and  has  acquired  the  meaning  given 
by  the  authorities  cited,  which  Is  not  at  all 
obscure  or  uncertain.  By  the  Indorsement  of 
the  plaintiff  on  the  accounts  of  his  deputies 
It  was  clearly  intended  to  certify  to  the  de- 
fendant that  they  had  earned  and  were  en- 
titled to  receive  the  respective  amounts  of 
their  claims.  There  can  be  no  question  but 
what,  in  view  of  the  general  understanding 
of  **0.  KV  it  was  80  understood  by  the  de- 
fendant board,  and  they  cannot  complain  be- 
cause the  same  Information  was  not  conveyed 
In  a  more  classic  or  formal  phrase.  Oetchell 
ft  Martin  Lumber  Co.  t.  Peterson,  121  Iowa, 
699,  100  N.  W.  &5a 

The  Judgment  of  the  district  court  la  af- 
firmed. 

Judgmrait  afllrmed. 

BTEELEf  C  J.,  and  WHITE,  J.,  concur. 


ALLBX  T.  SHIBEB. 
(Supreme  Conrt  of  Colorado.   March  7,  1010.) 

1.  TitiAi.  (I  61*)— Obder  of  Proof. 

In  an  action  to  recover  possession  of  real 
estate  plaintiff  claimed  as  the  heir  of  a  dece- 
dent, and  the  answer  aet  up  that  defendant 
claimed  through  a  warranty  deed  from  the  dece- 
ent  which  defense  was  traversed  in  a  replica- 
tion, followed  by  allegations  that,  if  any  such 
deed  was  executed,  it  was  without  consideration 
and  procured  pursuant  to  a  conspiracy.  Held, 
that  plaintiff  in  making  out  his  case  in  chief 
was  properlv  not  permitted  to  elicit  evidence 
bearing  on  the  issues  of  conspiracy  and  lack  of 
consideration;  such  evidence  being  proper  for 
rebuttal. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent. 
Dig.  {  147;  Dec.  Dig.  {  fil.*] 

2.  Tbxai.  ({  69*)— Ordbb  of  Proof. 

In  the  exercise  of  a  wise  discretion  the  trial 
court  may  prescribe  the  order  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  139;  Dec.  Dig.  8  59.*] 

3.  Homestead  (8  32*)— What  Constitutes. 

A  married  woman  purchased  land  for  a 
home,  and,  after  she  and  her  husband  erected 
a  house  thereon.  It  was  their  intention  to  oc- 
cupy it  as  a  permanent  residence,  but  they  were 
not  living  on  the  laud  at  the  time  the  wife 
executed  a  deed  thereof.  Held,  that  the  land  did 
not  become  a  homestead  and  the  deed  was  valid, 
though  the  husband  had  not  johied  therein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  88  40-43 ;  Dec  Dig.  8  32.*]^ 

4.  Witnesses  (8  178*)— Competenct— Trans- 
actions WITH  Decedent. 

Plaintiff  in  makins:  out  his  case  in  chief 
called  to  the  witness  stand  the  defendant  to  be 
examined  as  if  under  crosB-examinatlon,  which 


he  was  permitted  to  do  under  Ber.  St  |  7284, 
whereby  tl^e  party  called  for  such  examination 
shall  not  be  concluded  thereby  but  may  rebut  it 
by  counter  testimony,  and.  in  making  out  his  de- 
fense, defendant  was  called  and  plaintiff  ob- 
jected to  his  giving  any  testimony  in  his  own 
behalf  on  the  ground  that  plaintiCE  was  suing 
in  his  capacity  as  heir  at  law  of  a  deceased 
person,  so  that  defendant  was  incompetent  un- 
der section  7267.  Held,  that  the  calling  of  de- 
fendant under  section  7284  waived  the  objection 
to  his  competency  under  section  7267. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  722-725;  Dec.  Dig.  8  178.*] 

5.  Witnesses  (8  140*)  —  Competbrct  —  Per- 
sons Interested  in  Result. 

Where  a  husband  sued  as  heir  and  admin- 
istrator of  his  deceased  wife  to  recover  land 
claimed  by  defendant  under  a  warranty  deed 
from  the  wife,  a  witness  was  not  disqualified  as 
interested  in  the  result  of  the  suit,  though  such 
witness  claimed  other  premis^  by  deed  from  the 
deceased  wife  whose  validity  was  being  attaded 
in  another  actimx  between  tiie  witness  and 
plaintiff. 

_[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  fS  IS88-«I8;  Dec  Dig.  8  140.*J 

6.  Evidence  (8  278*)— Declaration  by  Dece- 
dent Against  Interest. 

In  an  action  by  a  surviving  husband  suing 
as  the  heir  and  administrator  of  the  wife  to 
recover  land  held  by  defendant  under  a  deed 
from  the  wife,  declarations  by  the  wife  after 
the  execution  of  the  deed  that  she  had  given  it, 
and  that  her  grantee  owned  the  premises,  were 
admissible  as  against  her  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1137,  1138;  Dec.  Dig.  8  278.*] 

7.  Trial  (8  200*)  —  Instructions  —  Instbcc- 
TiONS  Covered  bt  Those  Given. 

There  was  no  error  in  refusing  instruc- 
tions included  in  those  given  by  the  court  of 

its  own  motion. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  98  651-658;  Dec.  Dig.  8  260.*] 

8.  Trial  (J  261*}— Instructions— Requssts. 

Where  an  instruction  was  good  in  part 
and  In  part  bad,  the  court  was  warranted  In  re* 

fusing  It  in  its  entirety. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  8  GGO;  Dec.  Dig.  8  281.*] 

0.  Appeal  and  Error  {|  1005*)  —  Rrvikw  — 

Qdestionb  op  Fact. 

Wliere  the  jury  were  correctly  Instructed, 
end  their  findings  were  based  on  soffideut  legal 
evidence  and  approved  by  the  trial  court  on  a 
motion  for  new  trial,  they  could  not  be  disturb- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3860-3876,  394S-3954; 
Dec.  Dig.  8  1005.*] 

Appeal  from  District  Court,  Boulder  Coun- 
ty\  Christian  A.  Bennett,  Judge. 

Action  by  John  J.  Allen  against  Edward  U 
Shires.  From  a  judgment  In  favor  of  defrad- 
ant,  plaintiff  appeals.  Affirmed. 

J.  T.  Atwood,  for  appellant  Xoang  ft 
Lu^hl,  for  appellee. 

CAMPBELL,  J.  The  subjectmatter  of  this 
action  18  a  flTe«cre  tract  of  land  in  Boulder 
comity,  to  which  plaintiff  claims  title  by  de- 
scent and  defendant  by  purchase.  The  com- 
plaint is  in  the  ordinary  form,  under  the 
Code,  for  an  action  to  recoTer  possession  of 
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real  property.  It  allies,  in  Bubetance,  that 
plaintitt  is  the  husband  and  sole  beir  at  law 
of  Etta  Shires  Allen,  deceased,  and  the  ad- 
ministrator ot  her  estate;  that  she  died 
seised  In  fee  and  in  possession  of  the  property 
In  dispute,  and  that, .  under  our  statute  of 
descents,  title  thereto  devolved  upon  him  at 
her  death;  that  defendant  uulawfully  entered 
Into,  and  wron^ully  withholds,  possession 
from  him.  The  answer  admits  the  relation 
of  plaintiff  to  Mrs.  Allen,  as  alleged  In  the 
complaint,  and  denies  all  other  allegations. 
In  a  separate  defense,  it  Is  set  up  that  de- 
fendant Is  {he  owner  and  in  possession  of  tbe 
premises  through  a  warranty  deed  from  Mrs. 
Allen,  which  was  executed  and  delivered  to 
him  more  than  a  year  before  her  death.  This 
defense  Is  traversed  in  the  replication,  and 
the  denial  is  followed  by  allegations  tliat.  if 
such  deed  was  executed  and  delivered,  it  was 
without  consideration,  procured  as  the  result 
of  an  unlawful  conspiracy  between  Mrs,  Al- 
len, the  defendant,  and  other  persona,  was 
the  result  of  undue  influence  exercised  upon 
her  and  In  fraud  of  plaintiff's  marital  rights. 
The  validity  of  this  deed  presents  the  only 
contfOTerted  issue.  The  Jury  returned  a  ver- 
dict for  defendant,  and  plaintiff  has  appealed. 

Most  of  the  82  assignments  of  error  are  di- 
rected to  mllngs  of  the  court  upon  evideuce. 
Except  those  hereinafter  separately  discussed, 
they  pertain  to  questions  propounded  by  plain- 
tiff's counsel  In  making  out  his  case  in  chief, 
which  Bought  to  elicit  evidence  bearing  upon 
the  Issues  of  undue  influence,  conspiracy, 
fraud,  and  lack  of  consideration  for  this  deed, 
which  Issues  are  made  by  the  replication. 
The  court  sustained  objections  to  them  upon 
the  ground  that  they  were  not  proper  at  that 
time,  saying,  if  such  evidence  was  admissible 
at  all  under  the  pleadings,  it  was  on  rebuttal 
In  the  due  and  orderly  course  of  trial.  This 
ruling  was  right  It  was  not  proper  for  plain- 
tiff In  makiim  out  hfs  case  under  his  com- 
plaint to  anticipate  the  d^enae,  or  to  pro- 
duce evidence  of  this  diaracter  until  after 
the  court  had  admitted  in  evlduice  the  de- 
fendant's deed,  which  the  proposed  evidence 
was  intended  to  discredit  Plaintiff  did  not 
avail  himself  of  the  court's  suggestion  to  of- 
fer this  evidence  on  rebuttal.  In  the  exercise 
of  a  wise  discretion,  the  court  may  prescribe 
the  order  of  proof.  Besides,  it  the  court  had 
allowed  answwa  to  some  of  the  questions  pro- 
pounded, evidence  clearly  immaterial  to  any 
issue  would  have  been  received.  Other  ques- 
tions asked  were  repetitions,  to  which  an- 
swers bad  already  been  given.  The  a>urt 
wisely  inevented  incumbering  of  the  record. 

Some  objections  to  the  evidence,  however, 
are  substantial  in  character  and  require  sep- 
arate' consideration.  There  was  evidence 
trading  to  show  that  the  property  in  dispute 
was  purchased  by  Mrs.  Allen  for  a  home,  and, 
after  tdie  and  her  husband  erected  a  house 
tbereupon,  it  was  their  intention  to  occupy  It 
as  a.  prarmanent  residence.  In  her  deed  to 
defendant,  which  was  introduced  In  evidence, 


the  plaintiff,  her  hurtiand,  did  not  Join,  and 
plaintiff  says  that  it  was  Impnqperly  received 
because  of  such  nonjoinder  on  his  part  Nei- 
ther the  husband  nor  wife  was  living  on,  or 
occupying,  the  premises  at  the  time  tbis  deed 
was  executed  and  delivered.  The  premises  in 
controversy  did  not,  because  of  the  lack  of 
this  essential  element  constitute  a  "home- 
stead," whatever  be  the  meaning  of  that  word 
as  used  in  our  statute.  The  right  to  a  Itome- 
stead  does  not  consist  In  purchasing  property 
for  a  homestead,  but  in  actually  occupying  It 
as  such.  It  was  therefore  Immaterial,  If  as 
matter  of  fact  the  intention  of  the  Aliens  was 
to  make  their  home  on  this  land,  for  they  did 
not  actually  occupy  it  and  neither  was  resid- 
ing thereon  at  the  time  the  deed  was  made. 

Plaintiff  in  making  out  Ills  case  in  chief 
called  to  the  witness  stand  the  defendant  to 
be  examined  as  If  under  cross-exam  liintlon, 
which  he  Is  permitted  to  do  under  i^ection 
7284,  Rev.  St  1908.  By  this  section  the  parly 
cilled  for  sudi  examination  shall  not  be  con- 
cluded thereby,  hut  may  rebut  It  by  counter 
t^tlmony.  The  cross-examination  to  which 
plaintiff  subjected  defendant  covered  a  very 
wide  range,  and  bore  mi  all  the  material  Is- 
Buea  raised  by  the  pleadings  and  even  passed 
beyond  than.  In  making  out  his  defense  de- 
fen^mt  himself  was  called  to  the  stand  by 
Ills  counsel,  and  plaintiff  objected  to  bis  giv- 
ing any  testimony  In  hia  own  behalf  upon  the 
ground  that  plalutlff  was  suing  In  his  ca- 
pacity as  heir  at  hiw  of  a  deceased  person, 
and  under  section  7267,  Bev.  8t  190%  when 
the  action  la  iv  an  heir,  the  advOTse  party  or 
person  directly  interested  In  the  event  tteteot 
shall  not  be  allowed  to  testify  of  bis  own  mo- 
tion or  in  his  own  behalf  unless  when  called 
as  a  witness  by  such  adverse  par^.  It  has 
been  held  by  this  court  (Warren  v.  Adams,  19 
Colo.  515,  86  Pac.  6(M;  Jerome  v.  Bohm,  21 
Colo.  3S2,  40  Pac  570)  that  when  in  such  an 
action  a  disqualified  witneas  la  called  by  the 
adverse  party,  and  examined  by  him  as  a 
witness  upon  certain  matters  pertinent  to 
some  of  the  issues  in  the  case,  such  witness 
la  thereby  rendered  cwnpetent  for  all  pur- 
poses. Plaintiff,  however,  aaya  in  that  caae 
the  witness  was  not  called  for  cross-exami- 
nation under  our  statute,  but  was  called  by 
the  adverse  party  as  hIa  own  witness  general- 
ly. The  purpose  for  wUch  be  la  called  makea 
no  dlfferaice  in  the  application  of  the  prin- 
cipl&  This  has  been  ruled  In  Young  v.  Mont- 
gomery, 161  Ind.  68,  67  N.  B.  681,  and  Cur- 
rle  V.  Mlchle,  123  Wis.  120,  101  N.  W.  87a 
In  the  Wiaconain  case  the  witness  was  called 
under  the  provisions  of  a  statute  giving  the 
advene  party  the  rig^t  to  call  his  adveraary 
as  if  under  cross-examination,  which  statute 
la  substantially  in  the  same  language-  as  our 
own. 

Defen^nt  alao  called  aa  a  witness  his  fa- 
ther, and  objection  was  made  by  plaintiff  to 
hla  teatlmomy  uptm  the  ground  that  be  waa 
interested  In  the  resnlt  of  the  suit  It  ap- 
pears that  the  flither  claimed  other  premises 
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by  deed  from  his  daugbter  whose  validity 
In  another  action  between  i^intifl  and  the 
fftther  was  attacked  upon  eubstantlally  the 
same  grounds  as  those  on  which  In  the  pend- 
ing action  defendant's  deed  Is  said  to  be 
Told.  The  interest  whldi  the  father  had, 
and  which  It  Is  claimed  disqoallfled  him  as  a 
witness  In  his  son's  behalf,  Is  not  snch  In- 
terest as  Is  contemplated  by  the  statute.  The 
father  waa  not  directly  interested  In  the 
event  of  this  action,  although  he  waa  in  the 
qnestlon  to  be  decided.  The  true  test  ot  the 
intwest,  however,  as  said  by  Mr.  GreMileaf 
(1  Greeuleaf  on  Evidence  [15th  Ed.]  H  389, 
390)  la  whether  he  will  either  gain  or  lose  by 
the  direct  legal  operation  and  ^ect  of  the 
Judgment  or  that  the  record  will  be  legal  evi- 
dence for  or  against  blm  in  some  othw  ao 
tlon ;  and  it  must  be  a  present,  certain,  and 
vested  Interest  This  was  ezpimsly  held  in 
Smith  v.  Smith,  22  Cola  480.  489,  46  Pac. 
128,  34  L  B.  A.  48,  65  Am.  St  Bep.  142.  In 
that  case  the  same  fraudulent  conduct  was 
alleged  against  two  or  more  persons,  who 
claimed  under  deeds  from  the  same  grantor. 
Separate  actions  were  brought  against  the 
grantees  and  tbey  were  consolidated  for 
trial,  and  the  court  held  that  the  omsollda- 
tlon  was  Improper  because  It  prevented  each 
defendant  from  getting  the  benefit  of  the 
evidence  of  the  other  In  bis  own  action. 

Plaintiff  also  objected  to  the  testhuony  of 
the  defKidant's  witnesses  Bretnall  to  dec- 
larations made  by  deceased,  Mrs.  Allen,  in 
ber  lifetime,  and,  after  the  date  of  her  deed 
to  defendant,  that  she  had  givoi  such  deed 
and  that  defendant  waa  the  owner  of  the 
premiaes.  Tbeae  declarations  were  against 
her  Interest  and  as  sucb  were  admissible. 

.The  assignments  of  error  directed  to  the 
Instructions  are  not  well  takm.  Those  giv- 
en by  tbe  court  follow  closdy  our  decision 
in  Smith  v.  Smith,  supra;  Id.,  24  Colo.  628, 
62  Pac.  TOO,  65  Am.  St  Rep.  251 ;  Phillips  v. 
PhUllps,  80  Colo.  51G.  71  Pa&  363.  Those 
tendered  by  ];^lntlff  and  refused  by  tbe 
court,  so  far  as  tbey  state  correct  legal  and 
pertinent  propositions,  are  Included  lu  those 
'given  by  tbe  court  of  its  own  motion.  Some 
of  those  refused  vtm  good  in  part  and  bad 
in  part,  and  tbe  court  properly  refused 
them  in  their  entirety,  because  It  was  not 
required  to  Borate  the  good  from  the  bad. 
Some  of  tbe  Instructions  tendered  mlgbt 
be  good  under  another  state  of  facts,  but 
were  not  based  upon  the  evidence  in  this 
case,  particularly  those  wblidi  relate  to  al- 
leged undue  Influence,  nondelivery  of  deed 
to  tbe  defendant  until  after  the  grantor's 
death,  and  control  over  tbe  property  by  the 
grantor  after  she  executed  tiie  deed.  There 
was  no  erldmce  at  all  tending  to  establlsb 
these  Issues,  and  the  instructions  requested 
by  plaintiff  upon  these  legal  prop(witions 
were  for  that  reason  property  refused. 

We  cannot  Interfere  with  tbe  Ju^ment 


on  tbe  ground  of  tbe  alleged  Insnfflclency  of 
tbe  evidence.  It  is  true,  as  plalutlff  says, 
that,  in  a  case  of  this  kind,  it  is  a  difficult 
task  to  prove  sudi  charges  of  fraud  and 
undue  Influence.  But  courts  most  decide 
cases  upon  the  evidence  which  Is  produced 
before  them,  not  on  suspicions,  or  what  coun- 
sel believes  to  be  flacta  which  he  cannot  as- 
semble Tbe  Jury  were  correctly  advised 
as  to  tbe  law  an>licable  to  the  issues,  and 
their  findings  on  tbe  evidence  In  favor  of 
defendant  were,  upon  tbe  motion  for  new 
trial,  approved  by  tbe  trial  coyrt,  and  are 
based  upon  sufficient  legal  evidence.  We  can- 
no^  under  the  well-established  rule,  set  them 
aside. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  must  be  affirmed. 
Affirmed. 

STEELiB,  C  J.*  and  UUSSEB,  J.,  concur. 


ALLEN  V.  SHIBES  et  aL 
(Supreme  Court  of  Colondo.   Mareb  7,  1910.) 

Appeal  from  District  Court,  Boolder  Oount?* 
Christian  A.  Bennett,  Judge. 

Action  by  John  J.  Allen,  as  admiDtatrator 
of  the  estate  of  Ettie  Shires  Allen,  deceased, 
against  A.  B.  lilies  and  another.  Fran  a 
judgment  In  favor  of  defendants,  plaintiff  ^ 
peala  Affirmed. 

J.  T.  Atwoodf  for  appellant  Tonng  ft  LnethI, 
for  appellees. 

CAMPBELL,  J.  This  action  for  the  recov- 
ery of  possession  of  real  estate  la  not  materially 
different  from  Allen  v.  Shires,  107  Pac  1070,  ei- 
ther in  the  material  facts  or  the  law  applicable 
thereto.  Tbe  legal  Issues  are  precisely  the  same, 
and,  by  BtipulaBon  ot  the  parties,  the  evidence 
taken  in  that  case,  so  far  as  pertinent,  was  read 
at  this  trial,  subject  to  the  objections  there  in- 
terposed. Tlie  trial  here  was  Iw  the  court  with- 
out a  Jury;  there  before  a  Jotr-  The  assign- 
ments of  error  are  sobstanttally  the  same  in 
both  cases.  Out  decision  in  that  case  governs 
this.  Such  other  and  additional  Questions  as 
are  argued  in  tbe  briefs  in  this  case  do  not 
merit  consideration.  Our  examination  doea  not 
disclose  that  any  harmful  error  was  conuuitted 
by  the  trial  court.  , 

The  judgment  is  therefore  affirmed. 

STEEI^  O.  J.,  and  MUSSEB,  J.,  concor. 


SHIBES  T.  ALLEK. 
(Sopreme  Court  of  Oolorado.   Hardi  T,  lOlIK) 

1.  COBPOBATIOHB  (1 1^*)— TRANSnS  OT  STOCK 

— Vauoitt  of  TBAifSna— Failvbx  to  Bxo- 

I8TSB. 

Rev.  St  1908,  |  870  (MUls*  Ann.  St  |  SOffi. 
proTides  that  no  transfer  ot  stock  shall  be  valid 
tor  any  purpose  except  to  render  the  trantferee 
liable  for  the  debts  of  the  company,  unless  it 
shall  have  been  entered  on  the  company's  books 
within  a  specified  time  after  the  transfer.  Heid, 
that  a  transfer  Is  valid  as  between  the  trans- 
ferrer and  transferee,  notwithstanding  there  Is 
□0  entry  of  it  on  the  comiwny's  books. 

[Ed.  Note.— For  other  cases,  see  Corporations 
CV^t^Dig.  11  470,  480,  482,  492;  Dee.  Dig.! 


•Tor  other  eases  sea  same  topio  and  MMtlon  NUHBBR  In  Dec.  ft  Am.  Digs.  1M7  to  dats,  ft  Kaportsr  Xndexni 


Digitized  by 


Google 


OOlOj!         DENVER  OMNIBUS  *  CAB  CO.  r.  J.  B.  WARD  AUCTION  CO.  10T3 


2.  COUBTS  fl  92*)— Dkcibiorb— Dktta. 

A  holdiog  in  an  opinion  is  not  obIt«r  wliere 
the  question  was  iDTolved  and  the  decision  of 
the  point  was  rendered  necesaary  by  the  facts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  335;  Dec.  Dig.  1  92.*] 

8.  BXEOUTOBB  AND  ADMINISTBATOBS  ($  66*)— 

TnLB  AND  BionT  or  Aduinistbatob. 
Where  ft  transfer  of  stock  was  valid  as 
between  the  transferrer  and  transferee,  thongh 
it  was  not  entered  on  the  company's  books  as 
required  by  statute,  it  was  good  fts  between  the 
transferee  and  the  administrator  at  tht  tnuM- 
ferrer. 

{Ed.  Note.— For  other  eaaes,  see  Eieeutora 
and  Adrainistratoz*.  Dec.  Dig.  I  65.*] 

Appeal  from  District  Conrt,  Boulder  Coun- 
ty; Cbrlstlan  A.  Bennett,  Jadge. 

Action  by  John  J.  Allen,  as  administrator 
of  the  estate  of  Ettle  Shires  Allen,  deceased, 
against  Edward  L.  Shires.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

Young  ft  Luethl,  for  appellant.  J.  T.  At- 
wood,  for  appellee. 

CAMPBELL,  J.  This  action  was  to  recov- 
er possession  of  a  certificate  of  capital  stocic 
of  a  ditch  corpwatlon,  or  its  value,  In  case 
delivery  of  the  stock  could  not  be  had. 
Plaintiff  claims  It  as  the  administrator  of  his 
deceased  wife's  estate;  defendant,  by  transfer 
from  ber  during  her  lifetime.  The  court 
found  for  plaintiff,  and  made  a  decree  ac- 
cordingly. 

Upon  this  appeal  the  only  question  neces- 
sary to  be  considered  Is  the  meaning  of  sec- 
tion 870^  Rev.  St  1906  (section  606.  1  Mills* 
Ann,  St),  which  provides  Hiat  "no  transfer 
<tf  stock  shall  be  valid  for  any  purpose  what- 
ever except  to  render  the  person  to  whom  it 
shall  be  transferred  liable  for  the  debts  of 
the  company  according  to  the  provisions  of 
this  act,  unless  it  shall  have  been  entered 
therein,  as  required  by  this  section,  within 
sixty  days  from  the  date  of  aach  transfer, 
by  an  entry  ahowing  to  and  from  -whom 
transferred.**  The  trial  court,  sitting  as  a 
jury,  found  that  the  certificate  of  stock  In 
iinestlon  was  transferred  and  delivered  to 
defendant  by  plaintiff's  wife  daring  her  life- 
time, but  has  never  been  entered  on  tbe  com- 
pany's books.  Tbe  administrator  has  only 
such  rights  as  his  Intestate  would  have  were 
die  alive  and  a  party  to  the  action.  If  tbe 
transfer  was  good  as  between  her  and  de- 
fendant. It  Is  good  as  between  defendant  and 
ber  r^reeentatlve.  This  statute  was  up  for 
consideration  In  Conway  t.  John,  14  Colo. 
80.  23  Pac.  170^  and  it  was  held  that,  as  be- 
tween an  attaching  creditor  and  the  trans- 
feree of  such  stock,  tbe  transfer  was  abso- 
lutely void,  unless  entered  within  60  days 
from  the  date  of  the  transfer  by  the  proper 
entry  in  tbe  books  of  the  compsny.  In  First 
National  Bank  t.  Hastings,  7  Colo.  App.  129. 
42  Pac.  QDl.  the  controrersy  was  between  an 


assignee  of  stock  who  had  not  secured  Its 
transfer  on  the  company's  books  and  an  at- 
taching creditor.  The  rights  of  the  latter 
were  held  superior.  In  Pueblo  'Savings  Bank 
V.  Richardson,  39  Colo.  319,  89  Pac.  709. 
where  the  conflicting  rights  were  those  of 
tbe  corporation  Issuing  the  stock,  which 
claimed  a  statutory  lieu  thereon  as  agninst 
the  registered  assignor,  and  the  nsslKnee 
who  neglected  to  have  the  transfer  register- 
ed, tbe  transfer  was  said  to  be  invalid  as 
against  the  corporation.  Our  cases  'are  uni- 
form In  so  holding.  It  was  upon  the  au- 
thority of  the  Hastings  Case  that  the  trinl 
court  gave  judgment  for  plaintiff.  Its  effect 
was  misconceived.  Our  Court  of  Appeals 
(Richardson  and  Others  v.  Longmont  Supply 
Ditch  Company,  19  Colo.  App.  483,  70  Pac. 
516),  and  this  court  (Equitable  Securities 
Company  v.  Johnson,  36  Colo.  377,  86  Pac. 
840),  have  decided  that,  as  between  a  trans- 
ferrer and  a  transferee,  the  assignment  of 
a  certificate  of  stock  conveys  title,  though 
the  transfer  la  not  made  or  entered  upon  the 
books  of  the  company  as  this  statute  re- 
quires. Such  seems  to  be  tbe  ruling  In  the 
courts  of  other  states,  where  a  similar  stat- 
ute, or  charter,  or  by-law  of  an  Incorporated 
company  exists.  Such  requirements  are  held 
not  to  prevent  tbe  vesting  of  title  as  between 
tbe  transferrer  and  transferee,  though  It  Is 
otherwise  where  the  conflicting  rights  of 
creditors  or  subsequent  purchasers,  or  the 
issuing  corporation  Itself,  are  involved.  2 
Cook  on  Corporations,  {  380;  3  Clark  and 
Marshall  on  Private  Corporations,  8  583:  10 
Cyc  598. 

Notwithstanding  these  authorities,  plaintiff 
contends  that,  though  the  statute  was  con- 
strued In  the  two  Colorado  cases  as  not  pre- 
venting the  passing  of  title  to  a  transferee 
wheu  the  question  was  between  him  and  the 
transferrer,  the  decision  was  purely  obiter, 
as  the  question  decided  was  not  Involved. 
The  question  was  Involved  and  the  decision 
of  tbe  point  was  tendered  necessary  by  the 
facts  of  those  cases.  The  administrator  may 
not  recover  against  hla  intestate's  transferee 
the  possession  of  this  stock.  The  Judgment 
of  the  district  court,  being  contrary  to  our 
view  of  the  law,  must  be  reversed,  and  the 
case  remanded  with  Instructions  to  diamlss 
the  action.  , 

Reversed  and  remanded. 

STEELE,  a  J.,  and  MUSSER,  J.,  concur. 


DB^fVER  OMNIBUS  &  CAB  CO.  r.  J.  R.- 
WARD  AUCTION  CO. 
(Supreme  Court  of  Colorado.   Mardi  7,  1910.) 

Tbiai.  (8  375*)— Tbiai.  bt  Coubt— CONsroBSA- 
TiOH  OF  'Evidence. 

In  SB  action  for  a  Mdltslon  between  plain- 
tiff's vehicle  and  that  of  defendant,  tiie  evi- 
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deuce  wat  conlllctln;,  and,  after  tbe  cause  waa 

submitted  to  the  court,  the  trial  judge,  without 
knowledi^e  of  either  of  tbe  parties,  visited  the 
scene  of  the  accident,  and  m  diaposins:  of  the 
case  stated  that  from  his  examination  he  did 
not  believe  the  atatementa  of  the  driver  of  de- 
fendant's vehicle,  and  believed  that  little  credit 
should  be  given  to  his  testimony.  Held,  that 
the  conduct  of  the  jodge  was  error. 

[Ed.  Notpv— ror  other  cases,  see  Trial,  Dec. 
Dig.  5  375.*] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Daiver;  W.  G.  Alexander,  Judge. 

Action  by  tbe  J.  R,  Ward  Auction  Com- 
pany against  the  Denver  Omnlbua  &  Cab 
Company.  From  a  Judgment  In  favor  of 
plaintlfr,  defendant  appeals.  Reversed. 

Thomas,  Bryant  A  Malbum,  for  appellant 

GABBERT,  J.  Tbla  Is  an  appeal  from  a 
Judgment  rendered  In  an  action  brongbt  by 
the  appellee,  as  plaintiff,  against  tbe  appel- 
lant, as  defendant,  to  recorer  damages  re- 
sulting from  the  alleged  negligence  of  an 
employs  of  the  latter.  Trial  to  the  court 
Judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. 

There  was  a  decided  conflict  in  the  testi- 
mony bearing  upon  the  facts,  upon  which 
plaintiff  based  Its  right  to  a  recovery.  On 
behalf  of  plaintiff  the  testimony  was  to  the 
effect  that  the  driver  of  a  wagon  belonging 
to  the  defendant  company  so  carele^ly  drove 
the  team  to  which  it  was  attached  that  It 
collided  with  a  wagon  and  team  belonging 
to  tbe  plaintiff,  with  the  result  that  the  team 
ran  aivay.  Ou  behalf  of  the  defendant  tbe 
driver  testified  that  bis  team  was  walking: 
that  when  it  got  opposite  the  rear  of  plain- 
tiff's wagon,  the  horses  attached  to  the  lat- 
ter started.  He  denied  that  his  wagon  col- 
lided with  tbe  wagon  of  plaintiff.  He  also 
testified  to  facts  which,  if  true,  would  tend 
to  disprove  some  of  the  statements  of  one 
of  the  witnesses  for  plaintiff,  for  the  reason 
that  such  witness  was  not  In  a  position  at 
the  time  of  the  alleged  collision  between  tbe 
wagons  as  to  be  able  to  see,  or  state,  what 
occurred.  After  the  case  was  submitted, 
the  trial  Judge,  without  tbe  knowledge  or 
consent  of  either  of  the  parties,  visited  the 
scene  of  action,  and,  in  disposing  of  the  case, 
stated  that  from  his  examination  it  appeared 
the  statements  of  the  driver  of  the  wagon  be- 
longing to  the  defendant  with  respect  to  the 
position  of  the  witness  for  plaintiff  to  wbom 
we  have  referred  could  not  be  true,  and  for 
that  reason  concluded,  as  he  stated,  that  lit- 
tle credit  could  be  giTen  to  anything  else  the 
driver  had  said. 

.We  know  of  no  rule  of  law  or  practice 
which  authorizes  a  trial  Judge,  after  a  cause 
has  been  submitted  to  blm  for  determination, 
to  search,  of  his  own  motion  and  without 
the  consent  of  the  parties,  for  extrinsic  tes- 
timony and  circumstances,  and  apply  what 
he  may  learn  in  this  way  to  corroborate  the 


testimony  nptm  one  side  or  to  cast  discredit 
on  the  testimony  of  the  adverse  party.  In 
view  of  the  decided  conflict  In  the  testimony. 
It  is  apparent  that  what  the  trial  Judge  as- 
sumed to  bare  learned  as  the  rranlt  of  Tisit- 
ing  the  premieea  where  tbe  alleged  collision 
took  place  was  applied  to  the  prejudice  of 
the  defendant  in  determining  the  weight  of 
the  testimony  of  the  respective  parties  and 
the  facts  wliich  should  have  been  determin- 
ed from  the  testimony  submitted  to  him 
alone. 

The  Judgment  of  the  county  court  Is  re- 
versed and  the  cause  remanded  for  a  new 
trial  according  to  law. 

Reversed  and  remanded. 

STEELE,  O.  3.,  and  WHITE,  J.,  concur. 


DENVER  CITY  TRAMWAY  CO.  r. 
WItlGHT. 

(Supreme  Conrt  of  Colorado.    Jane  7,  1009. 
Rehearing  Denied  March  7,  1910.) 

1.  Judgment  (5  199*)— Tbial  of  Issues  — 
judombnt  noiwith standing  verdict. 

A  motion  for  judi^ent  non  obstante  vere- 
dicto cannot  be  interposed  by  a  defendant  in  a 
law  case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S|  3ti7-375;  Dec  Dig.  §  19».*J 

2.  Negligence  (S  136*)— Question  fob  Jurt. 

What  constitutes  negligence  and  reasonable 
care  is  a  question  for  the  court  but  whether 
the  facts  relied  ou  to  show  either  have  been 
proved  la  for  the  jury. 

[EM.  Note.— For  oUier  cases,  see  Negligence, 
Cent.  Dig.  IS  277-353;  Dec.  Dig.  S  13G.*J 

3.  Trial  (if  165^  17S*)— Dzbeotioh  or  Vebdict 
—Nonsuit. 

On  motions  by  defendant  for  directed  ver^ 
diet  and  for  nonsuit,  all  disputed  facts  are  to 
be  decided  in  favor  of  the  plaintiCF,  and  all  pre- 
sumptions and  inferences  favorable  to  him  which 
the  evidence  warrants  must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Trial.  CenL 
Dig.  S8  374>  402 ;  Dec  DliTH  165,  17&*] 

4.  Negligence  (|  136*)— Questions  foe  Jurt. 

When  the  facts  or  the  inferences  to  be 
drawn  therefrom  are  in  an^  substantial  de^ee 
doubtful  or  fair-minded  men  might  reach  differ- 
ent coDcla^<mB  fRHn  tbe  fact*,  the  question  of 
contributory  negligence  must  be  submitted  to 
the  Jury. 

[Ed.  Note.— For  other  casea,  see  Negligence, 
Cent.  Dig.  S8  236,  296,  298,  333-34G;  Dec  Dig. 
i  136.*] 

6.  Stbeet  Railroads  ({  117*0— Injuries  to 
BicTCLiST  —  Evidence  —  Questions  for 
Jury. 

Evidence  In  an  action  against  a  street  rail- 
road for  causing  tbe  deatb  of  a  bicyclist  held 
sulficieut  to  take  the  questions  of  negligence  and 
contributory  negligence  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  i  117.*] 

6.  Neoligenoe  (i  ^*)— Contributobt  Nbo- 
xjgencb— Last  Clkar  Chance. 

A  plaintiff  may  recover  for  personal  in- 
juries notwittiBtandinf  his  own  n^ligence  ex- 
posed him  to  injury,  if  defendant  after  becom- 
ing aware  of  his  peril,  or  after  he  could  have 
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oecome  cognizant  of  it  by  the  exerdae  of  praper 
vBtchfulneee  and  precaation,  Cail«d  in  that  re- 
ipect,  and  such  failure  waa  the  proximate  cause 
at  the  injury. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  S  113 ;  De&  Dig.  |  83.*] 

T.  Municipal  Cobpobations  (8  705*)— Stkeeth 

—Right  as  to  Use. 

Streets  in  a  city  are  public  thoroughfares, 
on  which  all  hare  the  right  to  travel,  but  nei- 
ther a  wheelman,  a  pedestrian,  a  street  car,  a 
carriage,  nor  eren  an  antomobile  has  an  exclusive 
right  to  their  use.  The  rights  and  duties  are 
relstive,  and  all  must  use  reasonable  care  not 
to  injure  each  other. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  K  1515-1617;  Dec. 
Dig.  I  705.*1 

8.  Strkft  Railboads  (8  85*)  —  Opebation  — 
Right  of  Wat  Ovbb  Tbacks. 

By  reason  of  its  character  aa  a  means  of 
conveyance,  a  atreet  car  has  a  preferential  right 
orer  the  apace  occupied  by  ita  trades,  but  such 
right  must  be  exercised  with  dne  regard  to  the 
rights  of  others. 

[Ed.  Note.— For  other  caaea,  see  Street  Rail- 
nada.  Cent  Dig.  H 193,  195;  Dee.  Dig.  |  85.*] 

9.  STBETT  RaILBOADB  (I  U7*)— OPBBATIOlf— 

Cabb  Requibkd  or  Fioestbiahb—Question 
roB  JUBT. 

It  Is  not  negligence  per  ae  for  a  pedestrian 
or  a  traveler  by  the  nsual  or  ordinary  meaua  of 
locomotion  to  propel  himself  across  or  along  a 
public  atreet,  even  tboagh  in  so  doing  he  crossea 
over  or  passes  along  between  street  railway 
tracks,  hw  negligence  depending  upon  all  the 
ftiets  and  circumstaneea  existing  and  attending 
the  act,  but,  in  aach  case,  a  greater  degree  of 
watchfulness  and  caution  is  required  than  where 
streets  are  not  so  burdened. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
road^ Oent  Dig.  ifi  255-257;    Dec.  Dig.  § 

la  Stbeet  Railboads  (H  81,  98*)— Opeba- 
Tiox— Cabb  Reqiiibed  or  Cab  and  of  Fe- 
destbian. 

A  pedestrian  or  traveler  on  a  street  oc- 
mpied  by  a  street  laUroad  Is  bound  to  exer- 
rif>e  ordinary  care  and  such  reasonable  pru- 
dence and  precaution  as  the  attendant  circum- 
stances may  require  to  avoid  injury,  and  a  lilee 
duty  rests  upon  the  street  car  company. 

TE3d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Di?.  SS  17^-177,  204-209;  Dec. 
Dig.  H  81,  98.*] 

11.  Stbeet  Railboads  (8  93*)— Opebation— 

Keolioence— Speed  of  Car. 

Where,  in  an  action  against  a  street  rail- 
road company  for  causing  the  death  of  a  bicy- 
clist, it  appeared  that  decedent  was  run  into 
from  behind  by  a  car,  that  the  motorman  bad 
fail  knowledge  that  hundreds  of  wheelmen  daily 
rode  along  the  space  between  double  tracks,  that 
they  generally  "laid  over"  to  the  other  side  to 
permit  approaching  cars  to  pass,  and  it  fur- 
ther appeared  that  a  car  was  approaching  dece- 
dent at  a  distance  of  200  or  300  feet  away,  that 
decedent  had  given  no  intimation  tJiat  he  waa 
aware  of  such  approach,  and  waa  "laying  over" 
to  let  audi  approaching  car  pasa— it  was  neg- 
ligence for  ^e  motorman  to  uil  to  slacken  the 
speed  of  the  car.  or,  if  needs  be,  to  atop  the  car 
until  he  knew  that  decedent  was  aware  of  hia 
danger  and  would  have  ample  time  to  protect 
himself  therefrom,  and  the  sounding  of  the  gong 
or  the  ringing  of  a  bell  was  not  safflclent  nn- 
der  the  circumstances. 

[Ed.  Note.~For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  93.*] 


12.  Stbebt  Railboads  (|  93*)— Opebation— 
Cabb  Rbquibed. 

While  perliape  a  motorman  may  rightfully 
assume  that  a  pedestrian  will  turn  out  of  the 
way  of  the  car,  he  cannot  rest  on  such  pre- 
sumption so  long  as  to  reach  a  point  where  it 
will  be  impossible  for  him  to  control  his  car  or 
give  warning  in  time  to  avert  injury. 

[Ed.  Note.— For  other  cases,  aee  Street  Rail- 
roads, Cent  Dig.  8  197;  Dec  Dig.  8  »3.*] 
la  Appeal  and  Ebbob  (f  70^)— Recobd— 

Abbtbact— Review^. 

Appellant  In  order  to  avail  himself  of  ob- 
jectlmiB  to  rensal  ot  the  court  to  give  inatmc- 
tions  requested,  must  set  out  in  the  printed 
abstract,  not  only  such  requested  iostructions, 
but  also  thoae  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2938;  Dec.  Dig.  I  702.*] 

14.  TbIAL  d  295*)— InBIBUCnonS— CONBTBDO- 

tion  as  a  Whole. 

An  instruction  in  an  action  against  a  street 
railroad  for  causing  the  death  of  a  bicyclist 
on  t^e  tia<&  precluded  plaintiff  recovering  if 
the  Jury  foond  that  deceased  turned  suddenly  in 
front  of  the  car  from  a  position  where  the  car 
would  safely  have  passed  him,  and  that  after 
he  did  so,  the  motorman  could  not  have  avoided 
the  accident  by  the  use  of  ordinary  care.  Xbe 
court  further  instructed,  after  declaring  as  a 
matter  of  law  that  a  i>erBon  who  rides  between 
the  tracks  of  a  street  railway  is  guilty  of  con- 
tributory neflipence,  that  the  motorman  was 
under  no  obligation  to  slacken  the  speed  of  his 
car  from  the  mere  fact  that  such  bicyclist  waa 
riding  between  the  double  tracks  at  a  safe  dis- 
tance from  the  car,  but  had  the  right  to  aspume 
that  such  wheelman  would  remain  at  such  safe 
distance  and  allow  the  car  to  pass,  and  if  de- 
ceased was  so  riding,  bnt  turned  in  front  of 
the  car  at  so  short  a  distance  that  the  motor- 
man  in  the  exercise  of  ordinary  care  could  not 
have  stopped  in  time  to  avoid  the  acddent,  the 
verdict  should  i>e  for  defendant  Held,  that  an 
instruction  telling  the  jury  that  deceased  had 
no  legal  right  to  ride  his  wheel  between  the 
track^  and  that  it  was  contributory  negligence 
to  so  do,  and  the  jury  Aonld  find  for  defend- 
ant nnlees  th^  further  found  that  the  motor- 
man  by  the  exercise  of  ordinary  care  could  have 
seen  deceased  and  known  he  was  In  a  position 
of  peril,  and  failed  to  exercise  anch  care  and 
caution  In  atopping  aaid  ear  as  a  person  of  ordi- 
nary care  and  prudence  wonid  nave  exercised 
under  like  ciroumstances,  token  in  connection 
with  those  given,  waa  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  295.*] 

15.  Appeal  and  Ebrob  <6  1038*)  —  Review  — 
Habhless  Ebbob— Eb^e  Fatobablb  to  Ap- 
pellant. 

Error  in  hn  Instruction  atmtming  that  It  la 
negligence  per  se  for  a  person  to  ride  a  bicycle 
between  the  tracks  of  a  atreet  railroad,  being' 
favorable  to  the  street  railroad,  cannot  be  com- 
plained of  by  it  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4050-1008;  Dec.  Dig.  | 
1033.*] 

16.  Street  Railroads  (8  110*)— Injury  to 
Bicyclist  on  Track— Action— Pleading. 

In  such  action,  plaintiff  need  not  plead  a 
municipal  ordinance  relating  to  the  soondinr 
of  a  gong,  etc.,  in  order  to  avail  himself  thereof 
on  the  tnal. 

[Ed.  Note.— For  other  cases,  aee  Street  Rail- 
roads, Dec.  Dig.  8  110.*] 

17.  Stbebt  Railroads  (8  110*)— Operation- 
Injury  TO  Bicyclist  on  Track — Pleadino. 

Where,  in  auch  action,  it  appeared  that  the 
acddent  occurred  after  the  car  bad  passed  over 
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a  street  eKMlnri  pleadins  failnre  to  sound 
a  gonr  after  passing  over  said  crossing  was 
equivalent  to  pleading  a  municipal  ordinance  re- 
quiring the  motorman  to  ring  tlie  gong  when 
be  haa  reason  to  believe  there  is  danger  of  a 
collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  1 110.*] 

18.  Appeal  and  Ebrob  (|  10B2*)— Review- 
Harmless  Erbor— Evidence. 

Though  the  reception  in  evidence  in  such 
action  of  an  ordinance  which  appeared  to  refer 
to  another  street  railroad  company,  its  successor, 
and  assigns,  limiting  speed  of  street  cars  to 
12  miles  an  hour,  was  error  because  no  evi- 
dence was  introduced  connecting  defendant  with 
such  company,  the  error  was  barmless  where  a 
motorman  of  defendant  on  cross-examination, 
without  objection,  testified  that  tbe  schedule 
rate  of  speed  on  the  street  where  the  accident 
occurred  was  12  mi]es  an  hour,  and  that  hun- 
dreds of  bicyclists  passed  over  the  street  at  the 
point  of  accident  each  day,  and  where  there 
was  other  evidence  shovi^  the  street  to  be 
much  traveled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4171-4177;  Dec.  Dig.  S 
1052.*] 

19.  Street  Railboads  (|  81*)— Operation— 
Speed  or  Cab. 

Where  it  appeared  that  the  street  at  the 

Eoint  of  the  accident  was  passed  over  daily  by 
undreds  of  bicyclists,  ana  that  the  schedule 
rate  of  speed  at  that  point  was  12  miles  an 
hour,  it  was  as  a  matter  of  law  the  duty  of  the 
company  not  to  exceed  that  speed. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  175 ;  Dee.  Dig.  8  81.*] 

20.  Street  Railboads  ({  74*)— Opbbation— 

INJDBIES  TO  BlOTCtlBT  OH  TBACK  — OBDX- 
HANOB. 

An  ordinance  of  the  city  of  Denver  fixed 
the  rate  of  speed  of  street  cars  on  that  "portion 
of  its  said  lines  between  Cherry  creek  and  19th 
street  in  the  said  city  of  Denver'*  at  not  to  ex- 
ceed 8%  miles  per  hour,  and  "outside  of  the 
above  bounded  territory"  at  a  speed  not  exceed- 
ing 12  miles  per  hour.  In  an  action  against  a 
street  railroad  company  for  causing  the  death 
of  a  bicyclist  on  the  track,  It  appeared  that  the 
accident  occurred  either  within  the  territory 
between  Cherry  creek  and  Nineteenth  street  or 
outside  of  said  territory.  Held,  that  the  objec- 
tion of  the  street  railroad  that  the  ordinance 
did  not  apply  to  the  place  ot  the  accident  was 
untenable. 

[Ed.  Note.— For  other  esses,  see  Street  Rail- 
roads, Dea  Dig.  8  74.*] 

Appeal  (from  District  Conrt,  City  and 
County  of  Denver;  P.'  U  Palmer,  Judga 

Actios  by  Elizabeth  J.  WrtghlT  against  tbe 
D«iTer  City  Tramway  Company.  From  a 
judgment  tot  plaintiff,  defendant  appeals. 
Affirmed. 

Charles'  J.  Hughes,  Jr.,  Gerald  Hughes, 
Albert  Smitft,  and  H.  S.  Robertson  for  appel- 
lant  Talbot,  Dentson  ft  Wadley,  for  appellee. 

WHITE,  J..  Appellee,  as  plaintiff  below, 
Instituted  this  action  against  ai^llant,  as 
defendant  below,  to  recover  damage  alleged 
to  have  been  sustained  by  reason  of  tbe 
death  of  ber  husband,  WlUlam  O.  H.  Wright, 
through  tbe  negligence  of  the  defendant 

The  complaint  as  It  stood  after  a  motion 
to  strike  certain  portions  thereof  bad  6een 


ruled  •  npon.  In  substance,  charged  that  de- 
fendant, a  Colorado  corporatlMi,  operated  a 
street  railroad  on  Broadway  In  the  city  of 
Denver,  wbereon  there  were  double  tradis — 
one  on  the  east  and  tbe  other  on  the  west 
side  of  said  street,  with  a  space  of  about  eight 
feet  between  the  two — and  was  using  cars 
thereon  propelled  by  means  of  electricity ; 
that  said  Wright  was  riding  his  bicycle  acd 
came  upon  Broadway  from  tbe  west  on  West 
Sixth  avenue,  turned  north  towards  East 
Seventh  avenue,  and  traveled  along  a  cer- 
tain pathway  or  portion  of  said  street  cus- 
tomarily, and  with  full  knowledge  of  defend- 
ant used  by  wheelmen  for  such  purpose; 
that  said  bicycle  path  lay  about  two  feet 
west  of  and  parallel  to  the  east  track  of  de- 
fendant; that  while  the  said  Wright  was 
then  and  there  In  the  exercise  of  due  and 
proper  care  and  without  negligence  on  his 
part  a  train  of  defendant's  electric  cars 
traveling  behind  him,  and  In  the  same  direc- 
tion on  said  east  track,  was  carelessly  and 
negligently  operated  by  defendant's  servants ; 
that  It  was  propelled  on  said  street  In  a 
northerly  direction  "at  a  greater  rate  of 
speed  than  12  miles  an  hour,  to  wit  at  the 
rate  of  25  miles  an  hour";  'tliat  the  serv- 
ants of  defendant  In  charge  of  sqld  train  by 
keying  a  vigilant  watch  could  have  seen 
said  Wright,  and  that  he  was  in  danger  of 
being  run  against  and  Injured  by  said  train, 
and  could  have  averted  said  injuries  by  slow- 
ing up  or  stopping  said  train,  but  wantonly, 
negligently,  and  recklessly  failed  to  so  do; 
that  the  said  deceased  did  not  know  of  tbe 
proximity  of  said  train  to  him  and  was  un- 
aware of  its  approach;  that  the  failnre  of 
defendant  to  ring  or  sound  Its  bell  or  gong 
at  said  Sixth  avenue  street  crossing  or  after 
It  passed  over  the  same  was  in  vIolati<m  of 
a  duty  Imposed  by  dtr  ordinance;  that  by 
reason  of  the  n^lgence  at  tbe  def«idant 
the  said  train  of  cars  orertook,  ran  down, 
and  killed  tbe  said  Wright;  that  by  an  or- 
dinance of  tbe  city  of  Denver  the  speed  lim- 
it for  cars  <ni  said  street  was  not  to  exceed 
12  miles  per  boor;  and  that  la  exceeding 
snch  speed  defendant  company  was  actliv 
In  Tlt^atlw  of  mid  ordinance  Tbe  answer 
admitted  the  corporate  existence  ct  defend- 
ant and  tbe  t^ontloa  of  Its  railroad  on 
Broadway  and  ores  tbe  tracks  situate  as 
above,  denied  aU  otb»  allegations  in  tbe 
ownplalnt,  and  alleged  cmtrlbidnry  negli- 
gence "on  the  part  of  deceased.  The  new 
matter  In  the  answer  was  denied  by  tbe 
repHcatlon. 

At  tbe  dose  of  plalntUTs  evidence,  de> 
fendant  moved  for  a  directed  verdict  in  its 
favor  on  the  grounds  tbat  plaintiff  bad  fail- 
ed to  show  any  negligence  on  tbe  part  of 
tbe  defoidant  which  could  be  bdd  to  be  the 
iqnxtnimate  cause  of  the  accident ;  tbat  tbe 
evidence  showed  plaintiff  guilty  of  contrlbn- 


*Tor  otlier  casst  see  sams  tople  and  section  NUHBBB  la  Deo.  4b  Am.  Diss.  1307  to  daw,  *  Beporter  Ind«M 
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torj  negl^ence  Id  riding  betwera  tbe  tracks ; 
and  that  deceased  was  never  \sp  to  tbe  time 
of  the  accident  In  a  dangnotu  position. 
Tb\B  motion  was  oromled,  and  likewise  one 
for  nonsnlt  based  upon  tbe  same  groands. 
After  all  title  evidence  was  In,  the  motion 
for  directed  verdict  was  renewed,  but  de- 
nied. Objections  were  made  by  the  defend- 
ant to  the  giving  and  the  refDsal  to  give  cer- 
tain instracttonfly  and  to  tbe  Introduction  in 
evidence  of  the  speed  limit  ordinance.  A 
verdict  was  returned  In  favor  of  the  plain- 
tiff. Thereupon  motion  for  new  trial  was 
filed,  but  subsequently  withdrawn,  and  a  mo- 
tion Interposed  by  defendant  tor  Jndgmmt 
son  obstante  veredicto.  This  was  denied 
and  Judgment  given  upon  tbe  verdict,  from 
which  this  appeal  is  prosecuted. 

A  motion  for  Judgment  non  obstante  vere> 
dlcto  cannot  be  Interposed  by  a  defendant  In 
a  law  case.  It  was  tiierefore  not  error  to 
overrule  It.  Qnlmby  v.  Boyd,  8  Colo.  194, 
6  Fac.  462;  Hall  v.  Linn,  8  Colo.  264,  5  Fac. 
641 ;  Floyd  v.  a  F.  &  I.  Co.,  10  Ccdo.  App. 
54,  66,  67.  60  Fa&  864.  The  motltsu  for  di- 
rected verdict  and  fmr  nonsnlt  were  siso 
properly  denied.  What  constitutes  negli- 
gence and  reasMiable  care  Is  a  question  for 
tbe  court,  but  whether  the  facts  relied  upon 
to  show  either  have  been  proved  Is  for  the 
jury.  In  the  determhoatlon  of  such  matters 
all  disputed  facts  are  to  be  decided  In  fiivor 
of  the  plaintiff,  and  all  presumptlims  and 
Infermces  favorable  to  him.  wbldi  the  evi- 
dence warrants,  must  be  accepted  as  tme. 
Nichols  T.  Chicago,  B.  &  Q.  B.  Co.  44  Colo. 
601,  98  Fac.  800.  Therefore,  when  the  facts 
or  the  Inferences  to  be  drawn  ther^rom  are 
In  any  substantial  degree  doubtful,  or  fair- 
minded  men  might  reach  different  conclu- 
sions from  the  facts,  the  only  proper  rule  la 
to  submit  tbe  question  to  tbe  jury  for  deters 
mlnatlon.  It  is  only  where  the  facts  are 
undisputed,  and  but  one  Inf^enoe  can  be 
drawn  from  them,  that  It  becomes  tbe  duty 
of  tbe  court  to  determine  as  a  matter  of  law 
whether  there  was  auch  lack  of  negligence 
or  the  presence  ot  snch  contributory  negU- 
gaicB  as  to  predude  a  recovery.  Behrens  v. 
K.  P.  By.  Co.,  5  Colo.  400;  Denver  S.  P.  & 
R.  B.  Co.  v.  Wilson,  12  Colo.  20.  27,  20  Pac. 
340;  Lord  t.  Pueblo  8.  &  B.  Co.,  12  Colo. 
890,  21  Pac.  148;  OuldagN  v.  Bockwell,  14 
Colo.  450,  24  Pac.  656 ;  Horn  t.  Beltler,  15 
Cola  316,  25  Pac.  601 ;  Union  C.  &  C.  Co.  v. 
Bundberg,  86  Cola  8,  86  Faa  319.  We  are 
(dearly  of  tbe  t^^lra  that  there  was  .ample 
evldotce  In  this  case  to  warrant  Its  submis- 
sion to  a  Jury  under  pn^r  Instructions. 
Tbe  evidence  in  b^alf  of  plaintiff,  consld- 
ereA  In  Its  most  favorable  light,  proved  her 
case,  or,  at  least,  sufficiently  established  It  to 
support  a  verdict  In  her  favor.  Mi^att  v. 
Tenney.  17  Colo.  189,  30  Faa  348. 

From  the  teetlmony  of  witness  Lett,  It  ap- 
pears that  be  was  riding  beside  deceased 
from  Sixth  avenue,  where  he  bad  0T«iak«i 
him,  saw  a  car  tm  west  tracks  coming  south 


towards  them.  Witness  was  riding  near  the 
soutti-bound  trade,  deceased  near  the  north- 
bound tradt  between  the  double  trades. 
Witness,  who  bad  owe  from  further  south 
on  Broadway,  knew  that  car  was  coming 
from  the  south,  but  did  not  think  that  de- 
ceased did,  iTopped.  behind  deceased  so  that 
car  going  south  could  pass.  Wright  was  rid- 
ing from  six  to  elghtera  Inches  west  of  the 
Inside  rail  of  the  north-bound  track.  Wit 
ness  did  not  hear  any  bell  sounded  or  any 
warning  from  the  car  at  that  time,  though 
had  heard  whistle  or  gong  further  bade. 
After  strlklDg  Wright,  the  car  ran  half  a 
blodc— 200  feet— before  it  atopptA. 

Witness  Collins  testified.  In  substance,  was 
riding  on  bicycle  about  200  feet  bebhid 
Wright ;  saw  him  for  a  distance  of  240  feet 
He  rode  from  a  foot  to  a  foot  and  a  half  from 
the  left  rail  of  the  north-bound  tra<^;  was 
watching  blm ;  did  not  defiect  himself  nor 
make  turn  hi  front  of  the  car. 

Witness  DUlon  testified,  in  substance,  saw 
Wright  come  oh  to  Broadway  from  Sixth 
avenuew  Tbe  car  that  killed  him  was  26  or 
30  yards  in  his  rear.  This  car  was  coming 
behind  him,  and  there  was  another  car  going 
south  on  the  other  track.  Deceased  "layed 
ov^*  to  the  north-bound  track  for  the  car 
that  was  coming  meeting  him  on  the  south- 
bound track  to  jiass,  and  came  down  the 
track  until  the  car  hit  him.  Nothing  between 
Wright  and  the  car  to  obstruct  the  motor- 
man's  view.  The  car  was  going  18  or  20 
miles  an  hour.  The  car  went  from  120  to 
125  feet  after  It  struck  the  man. 

Witness  Swingle  testified,  in  substance,  had 
crossed  Cherry  Cre^  bridge  going  south; 
saw  deceased  and  two  other  mea  rldli^  bicy- 
cles north  between  double  tracks ;  a  car  was 
coming  on  the  east  tracks  going  north;  an- 
other car  on  the  west  line  was  going  south. 
The  other  two  bicyclists  turned  out  of  the  way 
of  the  car.  Wrlgbt  rode  some  distance  after 
they  turned  out  and  seemed  to  be  "laying 
over"  for  the  car  that  was  coming  from  town 
going  south.  This  car  was  about  200  or  800 
feet  back  north.  Car  gohig  north  was  travel- 
ing not  less  than  18  miles  an  hour.  Nothing 
to  obstruct  tbe  motorman's  view ;  could  have 
seen  Mr.  Wrlgbt  If  he  had  been  looking. 
Wright  rode  between  the  four  tracks  and 
was  overtaken  by  the  car  that  was  going 
north,  struck,  and  run  over.  Gar  traveled 
after  It  struck  him  before  It  stopped  at  least 
125  feet  Other  evldoice  gave  speed  of  car 
at  from  16  to  20  miles  an  hour. 

The  defoidan^B  testimony  was  to  the  ef- 
fect that  deceased  appeared  to  be  out  of  the 
reach  of  tbe  car.  but  just  as  the  car  got  op- 
posite to  him,  he  turned  abruptly  in  front 
of  It,  and  was  picked  up  with  the  fendor; 
that  be  was  about  4  or  6  feet  in  front  of  the 
car  when  tbe  turn  was  made ;  that  car  was 
gouged  and  blew  whistle  as  It  came  to  Sixth 
avenue,  and  just  before  Wr^ht  was  struck 
whistle  blew  af^ln;  that  speed  of  tbe  car 
was  between  10  and  12  miles  an  hour;  that 
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after  deceased  turned  In  on  track  car  could 
Dot  help  hitting  him,  even  if  speed  had  been 
5  or  6  miles  an  hour ;  car  coming  In  oi^oslte 
direction ;  was  no  obstruction  between  the 
two ;  nothing  to  have  prevented  Wright  from 
turning  to  left  or  even  crossing  west  track 
entirely;  customary  for  wheelmen  to  ride  be- 
tween double  tracks;  hundreds  of  them  every 
day;  their  general  custom  on  the  approach 
of  a  car  Is  to  "lay  over"  to  the  other  side. 

Under  the  evidence  we  are  of  the  opinion 
that  the  Jury  might  properly  have  found  that 
the  deceased  was  not  guilty  of  such  contrib- 
utory negligence  as  to  preclude  a  recovery 
herein.  The  Jury  could  under  the  facts  of 
this  case  believe  that  his  negligence  was  not 
the  proximate  cause  of  his  death.  Whatever 
the  law  may  he  elsewhere — and  It  Is  unnec- 
essary to  review  the  many  cases  cited  from 
other  states — in  this  Jurisdiction  It  la  well 
established  that  a  plaintiff  may  recover  for 
personal  Injuries  notwithstanding  his  own 
negligence  exposed  him  to  Injury,  If  the  de- 
fendant, after  becoming  aware  of  his  peril, 
or  after  he  could  have  become  cognizant  of 
It,  by  the  exercise  of  proper  watchfulness 
and  precaution,  failed  in  that  respect,  and 
such  failure  was  the  proximate  cause  of  the 
Injury.  -Denver  &  B.  P.  R.  T.  Co.  v,  Dwyer. 
20  Colo.  132,  137,  138,  36  Pac,  llOQ;  Hector 
MIn.  Co.  v.  Robertson,  22  Colo.  491,  494,  45 
Pac.  406;  Posten  v.  Denver  Tram.  Co.,  11 
Colo.  App.  187,  192,  53  Pac.  391.  In  Nichols 
V.  Chicago,  B,  &  Q.  R.  Co.,  supra,  the  law 
applicable  here  Is  announced  as  follows:  "In 
K.  P,  Ry.  Co.  v.  Cranmer,  4  Colo.  524,  It  was 
held  that  the  plaintiff  In  a  case  for  personal 
injuries  may  recover  notwithstanding  his  own 
negligence  exposed  him  to  Injury,  If  the  de- 
fendant, after  becoming  aware  of  his  peril, 
failed  to  use  ordinary  care  to  avoid  Injuring 
him,  and  such  failure  was  the  proximate 
cause  of  the  Injury.  In  D.  &  R.  G.  Ry.  Co.  v. 
Buffehr,  30  Colo.  27,  69  Pac.  582,  this  court 
advanced  a  step,  and  held,  In  effect,  that  this 
rule  was  not  limited  In  Its  application  to 
cases  where  the  peril  of  the  person  Injured 
was  actually  discovered  by  those  at  whose 
hands  the  Injury  was  sustained,  but  extend- 
ed to  cases  where  such  peril  could  have  been 
discovered  by  the  exercise  of  reasonable  care 
upon  their  part  The  principle  underlying 
these  propositions  la  that  the  party  who  has 
the  last  opportunity  of  avoiding  Injury  must 
prevent  It  if,  by  the  exercise  of  reasonable 
care,  be  can  do  so,  and.  If  he  does  not,  it  Is 
his  negligence  In  this  respect,  and  not  that 
of  the  one  first  In  fault,  which  Is  the  proxi- 
mate cause  of  the  Injury."  In  Philbin  V.  D. 
C.  Tram.  Co.,  36  Colo.  331,  336,  85  Pac.  630, 
ii32.  It  Is  said:  "If  a  motorman  saw,  or  by 
the  exercise  of  ordinary  care  and  diligence 
should  have  seen,  a  person  or  vehicle  ahead 
of  his  car.  and  through  the  careless  or  neg- 
ligent failure  to  apply  such  means  as  the  ex- 
igencies of  the  case  require  to  stop  the  car 
a  collision  occurs,  the  company  will  be  liable 
for  the  damages  occasioned  tliereby"-rcltlne 


In  support  of  the  proposition  the  following: 
Davidson  v.  Tramway  Oo„  4  Colo.  App.  283, 
35  Pac.  920;  Beach  on  Con.  N^.  28Sa ;  Booth, 
Street  Railway  Law,  $f  305,  306,  315,  316, 
317;  Lawler  v,  Hartford  Ry.  Co.,  72  Conn. 
74,  43  Atl.  545 ;  Adolph  v.  Central  Park  Ry. 
Co.,  76  N.  Y.  530 ;  Clark  v.  Bennett,  123  Cal. 
275,  55  Pac.  906;  27  Am.  &  E)ng.  Knc.  of 
Law,  68,  70,  74,  75,  77.  And  In  the  same 
case,  after  citing  D.  &  R,  G.  Ky.  Co.  v.  Buf- 
fehr, 30  Colo.  27,  69  Pac.  582,  as  announcing 
the  rale  "that.  If  the  defendant  fails  to  see 
what  he  was  bound  to  look  for  and  ought 
to  have  seen,  he  is  guilty  of  negligence." 
says:  "We  believe  this  rule  applies  with  pe- 
culiar force  to  those  in  charge  of  street  rail- 
way cars  propelled  by  electricity  along  the 
streets  of  a  city."  Such  streets  are  public 
thoroughfares  on  which  all  have  the  right 
to  travel,  but  neither  a  wheelman,  a  pedes- 
trian, a  street  car,  a  carriage,  nor  even  an 
automobile  has  an  exclusive  right  to  their 
use.  Their  rights  and  duties  are  relative, 
and  all  must  use  reasonable  care  not  to  In- 
jure each  other.  By  reason  of  its  character 
as  a  means  of  conveyance,  the  street  car 
has  a  preferential  right  over  the  space  occo- 
pled  by  Its  tracks,  but  such  right  must  be  ex- 
ercised with  due  regard  to  the  rights  of 
others.  Denver  City  Tram.  Co.  v.  Martin,  44 
Colo.  324,  98  Pac.  836;  Philbin  v.  D.  C. 
Tram.  Co.,  supra ;  Davidson  v.  Tramway 
Co.,  supra  ;  Cooke  v.  Baltimore  Trac.  Co.,  80 
Md,  551,  554,  31  Atl.  327.  It  la  not  negli- 
gence per  se  for  a  pedestrian  or  a  traveler  by 
the  usual  or  ordinary  means  of  locomotion 
to  propel  himself  across  or  along  a  public 
street,  even  though  in  so  doing  be  crosses 
over  or  passes  along  between  street  railway 
tracks.  The  question  of  negligence  depends 
upon  all  the  facts  and  circumstances  exist- 
ing and  attending  the  act.  Certainly  In  such 
case  a  greater  degree  of  watchfulness  and 
caut4on  Is  required  than  where  streets  are 
not  so  burdened.  The  pedestrian  or  traveler 
is  hound  to  exercise  ordinary  care  and  such 
reasonable  prudence  and  precaution  as  the 
attendant  circumstances  may  require  to  avoid 
Injury,  and  a  like  duty  rests  upon  the  street 
car  company.  Denver  City  Tram.  Co.  v. 
Martin,  supra.  In  Philbin  v.  D.  C.  IVam. 
Co.,  supra,  it  Is  further  said:  "It  Is  the  duty 
of  the  motorman  to  exercise  ordinary  care 
and  diligence  to  ascertain  whether  the  track 
ahead  Is  clear  and  to  avoid  striking  persons 
or  objects  upon  the  track,  when  by  the  exer- 
cise of  ordinary  care  and  diligence  It  is  rea- 
sonably possible  to  do  so,  and  he  is  bound 
to  notice  the  presence  of  other  vehicles  and 
pedestrians  ahead  of  his  car,  and  should  be 
watchful  for  that  purpose,  and,  If  be  has 
reason  to  apprehend  danger,  he  should  regu- 
late the  speed  of  his  car,  so  that  It  might 
be  quickly  stopped  should  occasion  require 
It." 

With  full  kuowle^e  that  hundreds  of 
wheelmen  daily  ride  along  the  space  be- 
tween the  double  tracks,  that  they  generally 
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"lay  oTer^  to  the  other  side  to  permit  ap- 
prmciiiiig  cars  to  pass,  that  a  car  was  com- 
ing from  the  north  approach&g  Wright  at 
a  distance  of  200  or  300  feet  away,  that 
Wright  had  glTen  do  Intimation  tliat  he  was 
aware  of  the  approach  of  the  car  behind 
him,  and,  as  the  evidence  shows,  was  "lay- 
ing over"  to  the  north-bonnd  track  to  let  the 
south-bound  car  pass,  would  Impress  any 
fair-minded  person  that  such  wheelman  was 
in  Imminent  danger,  and  was  unaware  of  it 
A  dnty  therefore  rested  upon  defendant  to 
regulate  the  speed  of  Its  car,  so  that  It  might 
have  been  quickly  stopped  vrbea  occasion  re- 
quired It  The  sounding  of  the  gong  or  the 
ringing  of  the  bell.  If  such  occurred,  and 
as  to  that  the  evidence  was  conflicting,  was 
not  snfficl^t  under  the  circumstances  of  this 
case.  Under  these  clrcnmstances,  it  was 
clearly  negligence  in  the  defendant  in  fall- 
ing to  sladien  Its  speed,  or,  if  needs  be, 
stopping  its  car,  until  It  knew  that  deceased 
was  aware  of  his  danger  and  would  have 
ample  time  to  protect  himself  therefrom. 
It  may  bte  true,  as  announced  by  some  courts, 
that  a  motorman  has  the  right  to  assume 
that  a  wheelman,  upon  the  sounding  of  a 
gong,  would  timely  leave  his  position  of  dan- 
ger, but  certainly  such  presumption  will  not 
maintain  where  there  is  present  In  the  mind 
of  the  motorman,  or  should  be,  the  facts 
given  above.  The  presumption  that  naturally 
arises  under  these  circumstances,  and  which 
should  have  arisen  in  the  motorman's  mind. 
Is  that  the  wheelman  was  unconscious  of 
the  approach  of  the  north-bonnd  car.  Upon 
this  question  of  the  duty  of  the  defendant 
it  is  proper  to  say  that,  while  perhaps  a 
motorman  may  rightfully  assume  that  a 
pedestrian  will  turn  out  of  the  way  of  the 
car,  he  cannot  rest  on  such  presumption  so 
long  as  to  reach  a  point  where  It  will  be 
impossible  for  him  to  control  his  car,  or  give 
warning  in  time  to  avert  injury.  Handle  v. 
Birmingham  Ry.  Light  &  Power  Co.,  158  Ala. 
532,  48  South.  114;  Currle  v.  Consolidated 
Ry.  Co.,  81  Conn.  383.  71  Atl.  356 ;  Baldle  v. 
Tacoma.Ry.  &  Power  Co.,  62  Wash.  7S,  100 
Pac.  162.  163. 

The  objections  to  the  refusal  to  give  In- 
structions requested  can  be  of  no  avail  to 
ilefendant  It  has  not  embraced  within  the 
abstract  the  court's  entire  charge  to  the  jury. 
Of  the  18  separate  instructions  constituting 
the  charge,  but  7  are  embodied  in  the  printed 
abstract  Appellant  must  nut  only  set  forth 
in  that  document  the  Instructions  refused, 
but  also  those  given  In  order  that  this  court 
may  know  how  the  Jury  were  advised.  The 
Instructions  given  may  embody  those  refused. 
Otto  T.  Hill,  11  Colo.  App.  431,  432,  53  Pac. 
614;  Birmingham  v.  People,  40  Colo.  362, 
365,  90  Pac.  1121.  Nor  can  defendant  predi- 
cate error  upon  Instruction  No.  2  given,  and 
of  which  complaint  Is  made.  That  instruc- 
tion, in  effect  told  the  jury  that  deceased 
bad  no  legal  right  to  ride  his 'wheel  between 
tbe  trades      the  defendant  company,  and 


that  it  was  contributory  negligence  to  so  do, 
and  tbe  Jary  should  fhid  for  the  defendant; 
unless  tb^  further  found  that  the  motorman 
in  charge  of  the  car.  by  the  exercise  of  ordi- 
nary care,  could  have  seen  the  deceased  and 
known  he  was  in  a  position  of  peril  and 
failed  to  exercise  such  care  and  caution  In 
stopping  said  ear  to  avoid  Injury  to  deceased 
as  a  person  of  ordinary  care  and  prudence 
would  have  exercised  under  like  circumstan- 
ces. This  Instroctlon.  taken  in  connection 
with  Instructions  Nos.  17  and  18  of  the 
court's  chaise  requested  by  the  defendant  Is 
certainly  as  favorable  to  the  defendant  If 
not  more  so,  than  the  record  discloses  It  was 
entitled  to  have.  Instruction  No.  17  pre- 
cluded the  plaintiff  recovering  If  the  jury 
found  that  deceased  turned  suddenly  In  front 
of  the  car  from  a  position  where  the  car 
would  safely  have  passed  him,  and'that  aft- 
er he  did  so.  tbe  motorman  could  not  have 
avoided  the  accident  by  the  use  of  ordinary 
care.  While  Instruction  Na  18,  after  de- 
claring as  a  matter  of  law  that  a  person  who 
rides  between  the  tracks  of  a  street  railway 
was  guilty  of  contributory  negligence,  told 
the  jury  that  a  motorman  was  under  no  ob- 
ligation to  slacken  the  speed  of  his  car  from 
the  mere  fact  that  such  bicyclist  was  riding 
between  the  double  tracks  at  a  safe  distance 
from  the  train,  but  had  the  right  to  assume 
that  such  .wheelman  would  remain  at  audi 
safe  distance  and  allow  the  train  to  pass, 
and  If  deceased  was  so  riding,  but  tamed  In 
front  of  the  car  at  so  short  a  distance  that 
the  motorman  In  the  exercise  of  ordinary 
and  reasonable  care  could  not  have  stopped 
his  car  in  time  to  avoid  tbe  accident,  their 
verdict  should  be  for  the  defendant  The 
only  vice  in  these  Instructions  is  the  assump- 
tion that  it  Is  negligence  per  se  for  a  person 
to  ride  between  the  tracks  of  a  street  rail- 
way, but  of  that  defendant  cannot  complain. 
It  Is  also  probably  true  that  deceased  was 
negligent  under  the  conditions  then  alstlng 
— not  that  he  was  upon  or  near  the  com- 
pany's trades,  but  because  he  was  not  prop- 
erly watchful  and  cautious. 

The  ordinance  referred  to  In  the  plead* 
Ings  and  Introduced  In  evidence  as  to  de- 
fendant's dnty  to  sound  gong  or  ring  bell  Is 
In  two  divisions:  First,  when  approaching 
a  street  crosaing ;  second,  when  the  motoneer 
has  reason  to  believe  there  Is  danger  of  a 
collision.  An  Instruction — No.  S — based  up- 
on the  second  subdivision  of  this  ordinance, 
Is  complained  of.  It  is  contended  that  the  al- 
legations in  tbe  complaint  are  as  to  the  first 
subdivision,  to  wit,  failure  to  ring  within 
60  feet  of  the  crosslag,  and  that  It  does  not 
plead  a  violation  of  the  second  subdivision 
requiring  the  motoneer  to  ring  when  he  has 
reason  to  believe  there  Is  danger  of  a  col- 
lision. Whether  or  not  the  complaint  proper- 
ly pleads  a  violation  of  the  second  subdivi- 
sion Is  of  no  Importance.  The  ordinance  is 
evidence— as  to  vhat  is  negligence— and  It 
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wftB  no  nuwe  necenarr  to  plead  It  than  to 
plead  any  other  erideace  npon  which  plain- 
tiff relied  for  recovery.  Denver  Oltjr  Tram- 
way Company  t.  Martin,  44  Colo.  824,  98 
Pac.  886,  8S&  However,  the  failure  to  sound 
a  gong  after  passing  over  said  crossing  was 
pleaded.  The  acddait  occurred  after  that 
event  Therefore  the  ordinance  was  suffl- 
dmtly  pleaded 

It  mnst  be  conceded  that  receiving  fn  evl- 
d«ice  the  speed  limit  ordinance  and  giving 
the  Instruction  based  thereon,  oyer  the  ob- 
jections made  by  defendant,  was  error.  The 
ordinance  appeared  to  refer  to  the  Denver 
Tramway  Company,  its  successors  and  as- 
signs. No  evidence  was  Introduced  connect- 
ing the  defendant  with  that  company.  We 
are  of  the  opinion,  however,  that  this  judg- 
ment should  not  be  reversed  because  of  this 
technical  error.  A  motorman  of  defendant 
on  croBS-»amlnatIon  without  objection  tes- 
tifled  that  the  schedule  rate  of  speed  <m 
Broadway  where  the  acddsnt  occurred  was 
12  miles  per  hour ;  also,  as  hraetof  ore  seen, 
that  hundreds  of  blcydtete  passed  over  the 
street  at  that  point  each  day,  and  other  evi- 
dence showed  it  to  be  a  mu<di  trav^ed  street 
Under  these  undisputed  facts.  It  was  as  a 
matter  of  law  the  duty  of  the  company  not 
to  exceed  that  spbed,  and  the  court  could 
have  properly  so  declared  and  based  an  In- 
struction thereon.  Irrespective  of  the  ordi- 
nance. The  further  objection  is  'made  that 
the  ordinance  did  not  ai^ly  to  the  place  of 
the  accident  The  language  of  the  ordinance 
fixed  the  rate  of  speed  on  that  "pwtlon  of  its 
said  lines  between  Oxerry  OnA  and  Nine- 
teenth street  in  the  said  city  of  Driver"  at 
not  to  exceed  8%  miles  per  hour,  and  "out- 
aide  of  the  above  bounded  territory"  at  a 
speed  not  exceeding  12*  miles  per  hour.  The 
accident  occurred  either  within  the  territory 
bet^reen  Cherry  Creek  and  Nineteenth  street 
or  out^de  of  said  territory.  Therefore,  up- 
on that  point  cwtalnly  Uie  defendant  cannot 
complain. 

We  are  clearly  of  the  opinion  tliat  no  sdb- 
Btanttal  rights  of  the  def<»idant  have  been 
disregarded  and  the  error  committed  wm 
not  prejudicial.  The  Judgment  will  therefore 
be  aflSrmed.  , 

Affirmed. 

STEELE,  GL  J.>  and  BAILET,  X,  concur. 


DB  WITT  V.  WILLI  AM  3. 
(Supreme  Court  of  Colorado.  Feb.  7,  1910.) 
1.  Appeal  and  Ebsob  (§  lOll*)— FiiroiKOS  of 
Fact— CoNCLuaiVBirass. 

Findings  of  fact  on  conflicting  evidence  by 
the  court  Htting  as  a  Jnry  are  condnsive  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3983-3989;  Dec  Dig.  S 
1011.*] 


2.  Sales  (}  S55*)— Actions— Pleadino. 

Id  an  action  for  a  balance  dne  for  cream 
furnished  by  plaintiff  nnder  a  contract  with 
defendant,  defendant  cannot  claim  damages  for 
plaintiff's  failure  to  folly  perform  the  contract, 
where  no  such  failure  or  damages  therefeun 
were  pleaded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1025-1M5;  Dec  Dig.  1  355.*J 

Appeal  from  Douglas  County-  Court;  Rob- 
ert E.  Palm,  Judge. 

Action  by  D.  B.  WllHams  against  H.  M. 
De  Witt  From  a  Judgment  for  plaintiff,  de- 
f  aidant  appeals.  Affirmed. 

B.  T.  Wcdla,  for  appellant  C  Lb  Dicker- 
son,  for  appellee. 

BAILEY,  J.  Appellee^  plaintiff  below,  had 
Judgment  In  the  county  court  ot  Dtni^as 
county,  against  die  ai^llant  dtfendant  be- 
low, for  $483.76,  on  account  of  a  balance  said 
to  be  his  due  fbr  sweet  and  churning  cream 
furnished  under  contract  to  Uie  dtfeidant  in 
the  months  of  June  and  July.  1904.  Tbe  lat- 
ter iHrlngs  the  case  here  for  review. 

Hie  G<Hnplalnt  in  substance  allegerf  Uiat  un- 
der a  contract  bti^ween  plaintiff  and  defend- 
ant of  date  March  1, 1904.  the  former  was  to 
furnish  the  latter,  at  appropriate  times  is> 
to  March,  190S,  all  the  cream  plaintiff  might 
pundmse  frmn  hia  customers  in  Doui^aa 
county,  churning  cream  to  be  d^vered  at 
Denver,  Ccdo.,  and  the  sweet  cream  at  Orem- 
land,  Colo.,  defendant  to  acc^t  the  same  and 
to  pay  plaintiff,  at  his  place  at  business  In 
Douglas  county,  for  the  churning  cream  28 
coita  per  pound  for  the  batter-£at  contained 
therdn,  and  for  the  sweet  cream  27  c«its  per 
pound  for  the  bnttovfat;  Oiat  In  pursuance 
of  said  agreement  plaintiff  fumlslied  defend- 
ant large  quantities  of  churning  and  sweet 
cream;  that  for  all  of  such  product  furnish- 
ed prior  to  Jun^  1904,  defendant  made  pay- 
mmt;  that  during  June  and  the  first  12  days 
of  July,  1904,  under  said  agreement  i^lntiff 
furnished  defendant  at  the  places  and  times 
agreed  upon,  cream  containing  butter-fat  of 
the  value  |l,436i.l0^  of  which  sum  defmd- 
ant,  at  sundry  times  thereafter,  paid  all  ex- 
cept a  balance  of  9648.76.  The  answer  was 
In  the  nature  of  a  general  dental,  with  tha 
further  plea  that  d^endant  had  made  full 
payment  for  everytblnf  furnished  him  by 
plaintiff  on  this  acoonnt  or  at  all.  Trial  was 
to  the  court  without  a  Jury,  nlQt  findings  for 
plaintiff  and  Judgment  aa  stated  above. 

We  have  examined  the  record  fully  and 
carefully.  There  Is  no  law  matter  bivolved. 
It  is  wholly  a  Question  ot  fact;  or  series  of 
facts,  to  be  determined  on  conflicting  testi- 
mony. '  Plaintiff  dalmed  fbat  the  contract 
was  an  oral  on&  Defendant  sought  to  es- 
tablish the  ftict  r^ng  upon  correspondence 
enhanged  between  the  parties  to  do  so,  that 
it  was  a  written  one.  The  court  held  that 
the  cream  furnished  was  so  fnmlidied  under 
a  verbal  contract       that  tbe  letters  in  ques- 


•For  otber  ossis  ses  same  toplo  sod  seoUon  NUMBBR  in  Dec  ft  Am.  Digs.  UOI  to  dat*,  *  Beportsr  lodu.^ 
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tlon  were  merely  explanatory  of  the  rerbal 
a^eement,  but  In  no  sense  constituted  the 
contract  itself.  We  think  this  conclusion  re- 
specting the  form  of  the  contract,  was  cor- 
rect and  finds  ample  support  In  the  proofs. 
The  tratlmony  as  to  the  amount  and  Quality 
of  cream  furnished  is  confilctlng.  The  court 
found  from  It  that  there  was  and  is  due  and 
owing  to  the  plaintiff  from  the  defendant  a 
tialance  of  $483.76. 

The  questions  are.  Was  the  contract  be- 
tween the  parties  as  stated  by  plaintiff,  and 
If  so,  is  there  anything  yet  due  him  from  the 
defendant  for  goods  furnished  under  It? 
Both  matters  were  determined  by  the  court 
In  favor  of  plaintiff,  upon  abundant  and  sat- 
isfactory proofs.  There  Is  contention  that 
plaintiff  failed  to  fully  perform  the  contrart 
because  he  did  not  ship  sweet  cream  as  agreed. 
If  true,  that  fact  sbould  have  been  pleaded 
and  damaees  claimed.  If  any  were  sustained, 
for  such  failure.  But  no  coonterclalm  or  set- 
off was  put  forth,  and  In  absence  of  plea  that 
matter  could  not  be  properly  considered.  The 
Judgment  allowed  is  a  flt  and  proper  ending 
of  the  controversy.  The  findings  of  the  court 
on  the  facts  are  binding  and  conclusive  here. 
There  having  been  no  misapplication  of  the 
law  thereto,  the  Judgment  Is  affirmed. 

Judgment  affirmed. 

STEELE,  G.  J.,  and  MUSSER,  concur. 


WESTERN  CHEMICAL  MFG.  Ca  et  a1.  T. 

UcCAFFBEY  et  al. 
(Supreme  Oimrt  of  Colorado.   March  7.  1910.) 

1.  JuDOMBKT  (§  788*)— LiENe— Profsbtt  Sub- 
jected. 

No  resnltlDg  tmst  nor  unrecorded  deed  can 
operate  to  defeat  the  right  of  a  judgment  cred- 
Itor  who  has  caused  his  judgment  to  become  a 
Hen  by  proper  record,  unless  the  creditor  had 
notice  oi  the  trust  or  unrecorded  deed  at  the 
time  bis  lien  attached. 

[Ed.  N»te.— For  other  cases,  see  Judfrraent, 
Cent  Dig.  SS  1308,  1369:  Dec.  Dig.  {  788.*] 

2.  JuDOMENT  (I  788*)— Lien— Pbopebtt  Sub- 
jected. 

Where  a  wife  purchased  real  property,  and 
she  and  her  husband  executed  a  warranty  deed 
thereto  as  security  for  money  loaned  to  them, 
taklnif  an  oiition  to  repurchase,  and,  on  exercise 
of  this  option,  the  money  lender  execoted  a 
special  warranty  deed  to  the  wife  and  the  hus- 
band, which  was  recorded,  a  judgment  creditor 
of  the  husband  had  a  right  to  rely  on  the  cove- 
nants in  the  deed  by  the  buslmnd  and  wife 
so  that,  oo  filing  a  transcript  of  a  Judgment 
against  the  husband  within  the  county  where 
the  land  lay,  the  lien  of  the  judgment  attached 
to  the  property,  and  the  creditor  could  not  be 
■aid  to  nave  had  notice  of  the  condition  <A  ttie 
title  of  the  husband  by  the  deeds  and  1^  the 
posKession  of  the  husband  and  wife. 
_[Ed.  Note.— For  other  casea^  see  Judgment, 
Dec.  Dig.  {  788.*]  -^m—h 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  John  I.  Mulllns,  Judge. 
Action  by  Kate  McCaffrey  and  anotber 


against  the  Western  Chemical  Manufacturing 
Company  and  others.  From  a  Judgmoit  for 
plalntUEs,  defendants  aiq;>eal.  Revaned. 

Cranaton,  Pitkin  ft  Moore,  for  aro^Uanti. 
Ii.  E.  Koiworthy,  for  appellen. 

STEELE,  C  J.  The  record  dlsdosea  ttiat 
Kate  McCaffrey  on  Febraary  21,  1903,  pur- 
chased certain  real  estate  In  Denver,  and  on 
the  same  day  executed  a  deed  of  trust  con- 
veying the  same  to  the  public  trustee  to  8e> 
cure  the  paymoit  of  s  promlSBory  note  of 
000,  and  that  In  the  following  October  she 
and  bet  husband  executed  a  warranty  deed, 
containing  the  usual  covenants  of  title,  con- 
veying the  property  to  William  H.  Rohrer, 
taking  from  Rohrer  an  option  to  purchase  up- 
on the  payment  of  the  sum  ot  ^,120  within 
a  year,  the  option  to  be  void  In  default  of 
payment  within  tiie  time  moitloned;  that 
within  the  time  specified  by  the  optton  the 
sum  mentioned  was  paid  to  Robrer,  uid  on 
the  2d  of  April,  1904,  Rohrer  executed  a  spe- 
cial warranty  deed  to  Kate  McCaffrey  and 
Peter  W.  McCaffrey  for  the  said  property, 
which  was  recorded  April  5, 1904;  that  on  the 
6tb  of  April,  1904,  the  Western  Chemical 
Manafocturlng  Company  filed  In  the  office  of 
the  clerk  and  recorder  a  transcript  of  the 
Judgment  do^t  of  the  district  court  of  the 
city  and  county  of  Denver,  showing  a  Judg- 
ment for  91.068.04  ai^nst  Peter  W.  McCaf- 
frey, and  on  the  same  day  a  levy  was  made 
upon  the  Interest  at  Pet«  McCaffrey  In  the 
property  theretof(Nre  conveyed  to  him  by 
Rohrer:  that  between  the  time  of  the  tiling 
of  the  transcript  of  the  Judgment  docket  and 
the  levy  of  the  execution  a  quitclaim  deed 
conveying  Peta*  W.  McCaffr^'t  interest  In 
the  property  to  Kate  McCaffrey  was  filed  for 
record.  Thto  deed  was  acknowledged  April 
6,  1904.  On  April  14th  the  McCaffreys  Join- 
ed In  a  deed  conveying  to  William  H.  Rohrer 
the  same  properly,  and  took  an  option  to  pur^ 
chase  within  a  year  upon  the  payment  of 
$S50.  This  actlou  was  brought  to  remove  the 
cloud  upon  plaintiffs*  title  caused  by  the  re- 
cording of  the  transcript  of  the  Jjidgmeut 
docket  and  the  levy  of  execution.  The  court 
found  the  issues  for  the  plalntUfs.  and  entered 
a  decree  removing  the  cloud  caused  by  the  fil- 
ing of  the  transcript  of  the  Judgment  docket 
and  the  levy  of  execution.  From  the  Jiidg- 
ment  the  defendants  appealed. 

The  deeds  from  the  McCafTreys  to  Rohrer, 
although  absolute  in  form,  were  given  to  se* 
cure  a  debt,  and  the  deeds  from  Rohrer  to 
the  McCaffr^s  were  Intended  as  releases. 
Rohrer  was  a  money  lender,  and  required  the 
husband  of  Mrs.  McCaffrey  to  Join  in  the 
deeds  before  he  would  loan  her  the  money 
upon  the  property.  Authorities  are  cited 
holding  that  a  Judgment  lien  does  not  prevail 
over  prior  equitable  claims,  and  that  it  at- 
taches  to  the  actual,  rather  than  to  the  a[>- 
parent.  Interest  of  the  Judgment  debtmr.  But 
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these  aatboritfefl  are  not  from  the  appellate 
courts  of  this  state,  and  In  this  jurisdiction  a 
contrary  doctrine  prerallt.  McMurtrle  t.  Bld- 
deU,  9  Colo.  497,  13  Fac.  181;  Campbell  v. 
Bank,  22  Colo.  177,  43  Pac.  1007.  No  result 
lug  trust  nor  utirecorded  deed  can  operate  to 
defeat  the  right  of  a  judgment  creditor  who 
has  caused  his  Judgment  to  become  a  Hen  by 
proper  record,  unless  the  creditor  had  notice 
of  the  trust  or  unrecorded  deed  at  the  time 
his  lien  attached. 

But  It  Is  said  that  the  creditor  had  notice 
of  the  condition  of  the  title  of  Peter  W.  Mc- 
CafErey  by  the  recitals  in  the  deeds  and  by 
the  possession  of  the  McCaffreys.  The  record 
showed  a  deed  from  Peter  W.  McCaffrey  and 
Kate  McCaffrey  to  Rohrer,  wherein  It  Is 
covenanted  that  the  parties  of  the  first  part 
hare  a  fee-simple  title  to  the  premises.  The 
creditor  had  a  right  to  rely  upon  this  cove- 
nant, even  though  the  record  shows  no  prior 
deed  conveying  title  to  Peter  W.  McCaffrey, 
and  neither  the  deed  from  the  McCaffreys  to 
Rohrer  nor  the  deed  from  Rohrer  to  the  Mc- 
Caffreys nor  both  of  them  can  be  said  to  con- 
tain notice  that  Peter  W.  McCaffrey  had  no 
Interest  in  the  property.  The  property  was 
occupied  by  the  McCaffreys  as  their  home. 
This  possession  Is  entirely  consistent  with  the 
deeds.  The  lieu  of  the  judgment  of  the  West- 
em  Chemical  Manufacturing  Company  attach- 
ed to  such  property  as  stood  In  the  name  of 
Peter  W.  McCaffrey  at  the  time  of  filing  the 
transcript  of  the  judgment  docket,  subject  to 
all  prior  recorded  liens  and  incumbrances  or 
such  liens  and  incumbrances  of  which  it  had 
notice,  and  as  the  record  shows  no  lien  or  in- 
cumbrance of  which  the  company  had  notice 
exf^it  that  for  $2,000  dated  February  2, 1902, 
we  must  hold  that  the  Hen  of  the  judgment  of 
the  Western  Chemical  Manufacturing  Com- 
pany attached  to  the  Interest  of  Peter  W. 
McCaffrey  In  the  property  In  question,  sub- 
ject only  to  the  Hen  of  the  trust  deed  for  $2,- 
000  menUoned  in  the  pleadings  and  dated 
February  21, 1002. 

For  the  reasons  given,  the  judgm^t  Is  re- 
versed. ^ 

Judgment  reversed. 

QABBERT  and  WHITE.  JX,  concur. 


BRIGOS  T.  CHAMBERLAIN  et  aL 

(Supreme  Court  of  Colwado.   March  7,  1010.) 

1.  Tbial  (S  139*)— Pbovincb  or  Codbt  and 
Jury. 

In  a  case  properly  triable  before  a  jury, 
if  there  is  substantial  tesdmODv  which  estab- 
lishes or  fairly  tends  to  establish  the  issues 
tendered  by  the  plaintiff  though  controverted 
directly  or  by  inference  by  the  testimony  of  the 
adverse  party,  the  question  of  fact  at  issue 
should  be  determined  oy  the  jury. 

[Ed.  Note. — For  other  cases,  Hee  Trial,  Cent. 
I^.  is  332.  833.  S38-340.  365;   Dec.  Dig.  § 


2.  EXECVTOBS  AND  ADUIHISTBATOKS  (|  451*)— 

Clazhs  AaAxnn  Bstaxk— QuEffnoss  tob 

JCBT. 

In  a  proceeding  to  estabUsh  a  claim  for 
services  and  damages  for  failure  to  carry  out 
a  parol  agreement  made  with  decedent  againit 
his  estate,  whether  the  amement  was  made^ 
luM,  under  the  evidence,  lor  the  jurr- 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Dec.  I^.  i  451.*] 

3.  PHINCIPAI,  and  AQSNT  (8  33*)- AOENCT  AT 

Will— Termination. 

An  agency  at  will  may  be  terminated  by 
the  principal  at  any  time  before  the  acts  which 
the  agent  is  to  perform  under  the  contract  of 
employment  have  been  performed.  ■ 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  $  54 ;  Dec.  IMg.  |  33.«J 

4.  Pbincipad  and  Aoent  (5  41*)— Aqbiiot  a* 
Will— Effect  of  TEBiaifAXiOH. 

If  before  revocation  Iv  the  principal  of 
an  agency  at  will,  the  authority  conferred  on 
the  agents  has  been  executed  in  part,  the  unexe~ 
cated  part  cannot  be  revoked,  and  if,  by  revoca- 
tion of  the  part  unexecuted,  damage  results  to 
the  agent  as  to  the  executed  part,  the  principal 
must  indemnify  him  to  that  extent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  S  4L*] 

5.  BXECTJTOBS  AND  AdMINISTBATOBS  (8  202*)— 

pBovABLE  Claims  Against  E^atb— Agen- 
cy—Cause  OF  Action  Aqainbt  Decedent. 
Under  the  statute  relating  to  provable 
claims  against  a  decedent's  estate,  a  claim  to 
be  provable,  must  have  been  a  good  cause  of 
action  against  decedent  in  his  lifetime.  A  dece- 
dent in  his  lifetime  employed  an  agent  to  nego- 
tiate the  purchase  of  mining  prcmerty  of  a  coi^ 
poration,  and,  before  the  agent  nad  completed 
the  purcliase,  the  agency  was  terminated.  Be- 
fore its  termination,  the  ^ent  had,  pursuant  to 
the  agreement,  bought  a  great  number  of  shares 
of  the  corporate  stocb  which  caused  him  finan- 
cial loss.  Held,  that  the  agent  had  a  provable 
claim  for  the  loss  sustained  though  the  ageocy 
was  terminated. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administmtors,  Dec.  Dig.  |  202.*] 

6.  BbOEEBS    (8   43*)  —  COUPENSATIOZT  —  PCK- 

CHA8E  OP  Real  Pbopebtt. 

A  contract  whereby  one  is  eioployed  to 
purchase  real  estate  for  the  other  is  not  with- 
in the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  S  44;  Dec  Dig.  |  43;*  Frauds, 
Sutute  OE,  Cent  Dig.  f  13L] 

7.  cobpobatiors  (|  184*)  —  stoce:bot.dbb8 — 
contbact  —  ikdividuaz.  pbofit— who  hat 
Complain. 

An  agreement  with  a  stockholder  of  a  cor- 
poration that  he  wonid  negotiate  a  sale  of  the 
corporate  property  to  be  purchased  at  a  certain 

&rice  by  the  other  party  to  the  agreement  cannot 
e  avoided  by  the  contract  purchaser  or  bis 
estate  on  the  ground  that  it  was  against  public 
policy  because  of  a  trust  relation  between  the 
stockholder  and  the  corporation,  since  contracts 
which  are  voidable  can  only  be  avoided  by  the 
party  who  has  a  right  to  ciHnplaio. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  8  184.*] 

Error  to  District  Court,  El  Paso  Connty; 
Louis  W.  Cunningham,  Judge. 

Action  by  Frank  N.  Brlggs,  ete.,  against 
Carl  S.  Chamberlain  and  others,  executors. 
From  s  judgment  for  defendants,  plalutllT 
brings  error.  Reversed,  and  cause  remand- 
ed for  a  new  trial. 
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Cbarlea  8.  Tho&uu^  W.  O.  Smltb,  and  B.  L. 
Holland,  for  plaintiff  In  error.  Chinn  & 
Strlckler  and  McAllister  A  Oandy,  for  de- 
fendants In  error. 

OABBEBT,  X  B.  A.  Meredith,  now  de- 
ceased, filed  a  claim  against  the  estate  of 
Winfleid  S.  Stratton.  decoised.  In  the  county 
court  Bl  Paso  county,  the  court  In  which 
the  adminiBtratlon  jvoceedings  of  the  estate 
were  pending.  The  amended  claim  filed  was 
as  follows: 

The  Estate  of  W.  S.  Stratton. 

To  E.  A.  Meredith,  I>r. 

J-uoe  1.  1900. 

1.  To  services  an  agreed  In  nesotiatiag 

pnrchafle  of  minl&g  property  in 
Cripple  Creek  belonging  to  Mars 
Coo,  G.  M.  Co.  (paroiaM  price  to 
be  paid  hy  eaid  Stratton  as  agreed 
upon,  $90,000)  $10,000 

2.  To  loss  of  profits  and  depreciation, 

from  June,  1900,  to  date,  on  1,- 
000,000  shares  of  the  capital  stock 
of  th^  Mars  Consolidated  Qold 
Mining  Company  acquired  and 
held  by  said  Meredith  under  the 
terms  of  an  agreement  with  said 
Stratton  entered  into  on  or  about 
March  15,  1900.  being  the  differ- 
ence between  the  present  value  of 
said  1,000,000  shares  of  said  stock 
and  what  the  same  would  have 
been  worth  had  said  Stratton  car^ 
ried  ont  his  agrenneQt  with  said 
Meredith  and  paid  the  said  Com- 
pany $90,000  for  its  property  as 

per  contract  $50,000 

8.  To  dama^  sustained  by  said  Mere- 
dith account  of  loss  of  interest  on 
above  amounts  at  legal  rate,  from 
Jane  1,  100(^  to  date,  3  years,  8 
months   $17,600 

Total   $77,600 

The  trial  upon  the  claim  resulted  In  a  ver- 
dict and  judgment  in  favor  of  the  estate, 
from  which  the  claimant  appealed  to  the  dis- 
trict court.  The  trial  la  the  district  court 
was  btfore  a  jury.  At  the  conclusion  of  the 
testimony,  the  court,  on  motion  of  the  rep- 
resentatives of  the  Stratton  estate,  directed 
a  verdict  In  Its  favor,  and  the  executors 
thereof,  and  against  the  plaintiff.  From  the 
Judgment  on  this  verdict  the  claimant  has 
brought  the  case  to  this  court  for  review  ou 
error,  Since  then  he  has  deiMtrted  this  life, 
and  his  administrator,  Frank  N.  Brlggs,  has 
been  snbstitnted  as  jilalntlff  In  error. 

The  first  question  presented  for  our  con- 
sideration IB  whether  or  not  the  evidence 
was  such  as  to  justify  the  court  in  directing 
a  verdict  in  flavor  of  the  Stratton  estate.  In 
order  to  determine  Uiis  question  It  becomes 
necessary  to  review  the  testimony. 

W.  A.  Ramsey,  a  witness  on  behalf  of  the 
claimant,  testified  by  deposition  in  substance 
as  follows:  That  he  was  in  the  employ  of 
W.  S.  Stratton  nearly  five  years,  beginning 
in  October,  1886,  and  ending  in  June,  1901 ; 
that  daring  the  last  tiiree  years  of  his  em- 
ployment he  was  the  confidential  secretary 
and  business  agent  of  Stratton;   that  he 


knew  a  verbal  agreement  was  entered  into 
between  Meredith  and  Stratton  relative  to 
the  pnrchase  Stratton,  throu^  Mwedith. 
of  the  mining  property  of  the  Mars  Consol- 
idated Gold  Mining  Company;  that  he  ac- 
quired this  knowledge  from  Stratton  and 
througfh  negotiations  hOld  Jointly  betweoi 
Stratton,  Meredith,  and  himself;  that  in 
May.  1900,  Mr.  Stratton  Informed  him  that 
definite  wbal  anangements  had  been  en- 
tered into  with  Meredith  whereby  be  had 
i^ned  with  the  latter  to  pay  the  Mars  Com- 
pany $90,000  for  its  property,  and  to  pay 
Meredith  tiie  farther  sum  of  $10,000  for  his 
services  In  the  matter ;  that  Meredith  was  to 
secure  by  purchase  or  pledge  at  least  1,000,- 
000  shares  of  the  stock  of  the  company,  the 
better  to  insure  a  proper,  legal  sale  of  the 
property  of  the  company  under  at  least  a 
two-thirds  vote  of  all  the  stock.  A  few  days 
later  Mr.  Stratton  told  the  witness  there  had 
been  some  misunderstanding  about  the  title, 
but  that  he,  Stratton,  was  satisfied  It  was  all 
right,  but  he  would  like  to  have  the  matter 
delayed  In  order  that  the  witness  might  con- 
cur In  his  views  as  to  the  validity  of  the 
title  and  advisability  of  purchasing  the  prop- 
erty. Stratton  further  stated  to  the  witness 
at  this  time  that  he  had  definitely  agreed  with 
Meredith  to  take  the  property  subject,  of 
course,  to  a  proper  scrutiny  of  the  title.  He 
also  stated  at  this  time  that  Meredith  had 
bought  control  of  the  stock  of  the  Mara 
Company  In  pursuance  of  his  understandiiig 
with  him.  A  few  days  later  Mr.  Stratton 
informed  the  witness  that  to  carry  out  some 
other  plans  for  the  purchase  of  property  In 
the  Cripple  Creek  district,  would  require  an 
immense  sum  of  money,  and  requested  him  to 
do  all  he  could  to  hold  back  the  Meredith 
deal  and  keep  him  on  the  string  until  he 
could  carry  out  his  other  plans,  which  he 
said  would  cost  a  large  sum.  He  also  stated 
at  this  time  that  there  were  other  properties 
In  the  near  vicinity  of  those  belonging  to  the 
Mars  Company  which  he  wished  to  purchase^ 
and  If  he  closed  the  deal  for  the  Mars  prop- 
erties first,  he  might  be  compelled  to  pay 
too  much  for  others  In  the  near  vicinity, 
which  he  also  wished  to  buy.  He  also  stated 
at  that  time  that  the  Mars  Company  deal 
could  be  closed  at  any  time,  while  the  other 
matters  would  not  wait,  and  as  Meredith  had 
bought  over  1.000,000  shares  of  the  Mars 
stock,  he  held  the  key  to  the  sitnatlon,  and 
conld  secure  control  at  one  time  as  well  as 
another.  He  asked  the  witness  If  he  thought 
Meredith  would  make  any  trouble,  to  which 
he  (the  witness)  replied  be  thought  not;  that 
Meredith's  general  method  of  proceeding  with 
the  deal  Indicated  either  an  unusually  great 
degree  of  confidence  In  bis  verbal  statements, 
or  a  la(^  of  business  Judgment,  becanse  few 
men  would  have  been  willing  to  invest  their 
money  In  the  purchase  of  so  large  an  amount 
of  stock  and  trust  to  the  (Chances  of  delay 
and  accident  not  int^erliv  with  the  closing 
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of  the  deal,  and  that  most  men  would  have 
reQulred  him  to  furnish  the  money  for  the 
purchase  of  the  shares.  To  these  suggestions 
Mr.  Stratton  relied :  "The  property  Is  mine, 
anyhow,  but  I  want  to  delay  taking  it  over 
until  I  get  other  things  fixed,  and  I  want  yon 
to  help  me  do  it.  I  am  using  my  money  up 
awfully  fast,  and  Meredith  must  wait  awhile." 
The  witness  then  continues,  in  substance,  to 
state  that  Meredith  visited  him  at  Stratton's 
office  a  few  days  later;  that  Meredith  and 
Stratton  bad  a  few  minutes^  conTersatlon ; 
that  Stratton  left  the  room  shortly  after, 
saying  as  he  went  out :  "Meredith,  you  hold 
on  a  littl&  You  and  Ramsey  can  fix  It  some 
way  80  we  don't  have  to  do  all  this  tasine^ 
right  now.  It  will  hurt  my  other  business  If 
I  da"  That  Meredith  occasionally  visited 
Mr.  Stratton's  office,  sometimes  seeing  blm 
and  sometimes  not,  and  Anally  told  him  (the 
witness)  that  since  his  illness  he  bad  been 
placed  In  a  very  awkward  financial  position 
by  the  pnrchaae  of  the  Mars  stoCk,  and  if 
the  deal  was  not  to  be  closed  soon,  he  muBt 
go  out  on  some  railroad  construction  work 
and  earn  some  money,  and  Mr.  Stratton  could 
send  for  him  when  he  wanted  him.  He  says 
be  r^orted  this  conTersatlon  to  Mr.  Strat- 
ton. 

A  Witness,  Charles  S.  Wilson,  also  testified 
by  deposition  on  behalf  of  the  claimant,  in 
substance  as  follows:  That  he  was  a  di- 
rector of  the  Mars  Company,  and  in  May, 
lOOO,  met  Mr.  Stratton  In  Colorado  Spring 
near  hto  office,  and  informed  blm  that  a  Mr. 
Wood  had  applied  for  a  lease  and  bond  on  a 
small  i^ece  of  ground  belonging  to  the  Mars 
Company;  that  he  understood  that  he,  Strat- 
ton, had  some  deal  on  with  Meredith  for  the 
property  or  stock  of  the  company,  and  asked 
him  whether  he  had  any  objection  to  the 
granting  of  Wood's  application,  to  which  Mr, 
Stratton  re^plied:  "Yes,  don't  do  It."  The  wit- 
ness tben  asked  him  if  he  objected  to  the  leas- 
ing of  the  property  or  only  to  the  bonding  of 
It,  to  which  Stratton  replied:  "Don't  do  ei- 
ther." .  Fred  Hills,  a  mining  engineer,  testi- 
fied d^sitlon,  that  he  published  In  1900  a 
manual  of  the  Cripple  Creek  district;  that  the 
map  of  Stratton's  Group  therein,  which  In- 
cludes the  greater  part  of  the  Mars  proper- 
ty,  was  sntmiltted  to  Mr.  Stratton  before  It 
was  published ;  that  Mr.  Strattim  approved  It, 
saying  be  bad  practically  bought  the  prt^ter- 
ty  of  the  Mars  Company,  and  was  willing 
that  it  should  show  In  the  publlcatltm  as  on- 
braced  under  Stratton's  Group.  J.  G.  Staata 
testified  that  in  1900  he  was  a  director  and 
stockholder  of  the  Mars  Company;  that  in  the 
latter  part  of  1900  or  the  early  part  of  1801 
be  had  a  con-msatlon  with  Mr.  Stratton,  in 
which  he  stated  that  he  was  in  a  deal  fOr 
the  Mars  stock  through  Mr.  Meredith,  and 
that  as  be,  the  witness,  was  an  own»  of  some 
of  that  stock,  he  would  realise  about  $5,000 
when  the  deal  was  dosed.  James  H.  Emer- 
son, a  witness  on  behalf  of  claimant,  testified 


that  he  had  been  employed  by  Mr.  Stratton 
in  the  capacity  of  mine  superintendent  for 
seyeral  years;  that  Mr.  Stratton  at  one  time 
was  showing  him  different  properties  he  had 
bought,  among  which  was  the  Mars  and  other  . 
properties  In  Poverty  Qulch  section,  where 
the  Mars  was  located;  that  he  Intended  to  do 
a'  large  amount  of  work  in  that  locality,  and 
pointed  out  to  him  where  he  intraded  to  sink 
a  shaft. 

The  veracity  of  these  witnesses  was  not  as- 
sailed, and  no  testimony  was  offered  or  Intro- 
duced contradicting  the  statements  of  either 
of  them,  except  some  correspondence  between 
Stratton  and  claimant.  Introduced  by  the 
estate.  This  correspondence  Is  as  follows: 
"Grand  Ranch,  Grand  Ca,  Colo.,  6/17/02. 
Mr.  W.  S.  Stratton,  Colorado  Springs,  Colo. — 
Dear  Sir:  I  write  to  ask  you  if  there  Is  any 
chance  of  making  a  deal  on  Mars  yet?  I  went 
flat  broke  holding  that  thing  together,  and 
had  to  get  out  on  railroad  location  again. 
Hoping  that  we  may  be  able  to  get  up  some 
kind  of  a  trade,  I  remain,  very  truly,  £3.  A. 
Meredith.  P.  O.  Address  Fraser,  Grand  Co, 
Colo." 

To  this  letter  the  following  reply  was  ad- 
dressed: "Office  I.  C.  a  W.  S.  Stratton,  117 
Pike's  Peak  Avenue,  Colorado  Springs,  Colo., 
June  24,  1W2.  .  E.  A.  Meredith,  Junction 
Randi,  Grand  Co.,  Colo.— Dear  Sir:  Your  let- 
ter of  ITth  Inst  at  hand.  I  fear  It  Is  too  late 
to  consider  the  Mars  deal,  as  I  have  conclud- 
ed ray  purchases.  However,  I  may  reconsid- 
er the  matter  when  next  In  camp  and  looking 
over  the  ground,  and  if  I  care  to  do  anything, 
will  write  you  further.  Yours  truly,  W.  8. 
Stratton.   L."  » 

Later,  Meredith  addressed  the  following  let- 
tec  to  Mr.  Stratton:  "Fraser,  Colo.,  7/19/lOOa. 
Mr.  W.  S.  Stratton,  Ct^orado  Springs,  Colo. — 
Dear  Sir:  I  do  not  wish  to  bore  you  to  death 
with  Mars,  but  would  like  to  hold  It  together 
until  I  can  make  some  deal  with  you  or  some 
one  else.  Bver  since  buying  up  about  600,000 
sbares  of  the  stock  for  our  deal  of  about 
three  yam  ago,  I  have  be«i  very  top  heavy 
with  It  I  have  a  $5,000  loan  which  I  have  to 
pay  the  26th  of  this  month.  The  loan  is  se- 
cured by  250,000  shares  of  Mars  and  pays  1 
p&c  ceat  per  month  Interest,  payable  month- 
ly. I  have  tried  every  way  I  know  how  to 
raise  this  money  but  have  ftiUed,  and  write 
;  to  ask  you  If  there  would  be  any  posslblo 
chance  of  getting  you  to  carry  tbis  $5,000  for 
me  for  slz  months,  secured  by  the  250,000 
sbares  of  Mars  stodc  and  same  rate  of  Inter- 
est This  Is  on  a  basis  of  $30,000  for  the  13.G 
acres  of  ground  owned  by  the  company.  If  I 
can  get  this  acc<unmodatlon  I  can  poll  throngji 
all  right  Will  have  the  stock  registered  with 
the  International  Trust  Oo.  Am  locating  raU- 
road  over  in  this  country,  and  am  not  able 
to  get  to  Ci^tple  Creek  to  hustle  around,  eilse 
i  might  have  made  arrangements  to  take 
care  of  this  matted.  WHI  yon  kindly  tevor 
me  with  a  reply  as  soon  as  oonvemloit  to 
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yoa  to  do  eo,  and  greatly  oblige,  reqwetful- 
1y  youra,  B.  A.  Meredith.  Address  Fraaer, 
Orand  Co.,  Colo." 

To  this  l^ter  the  fiillowlDg  rejdy  was 
made:  *^fflce  of  W.  S.  Strattoo,  117  Pike's 
Peak  Avenue,  Colorado  Springs,  GoUk,  July 
25, 1902.  Mr.  B.  A.  Meredith.  Fraser,  Grand 
Co.,  Colo^Dear  Sir:  Yoor  letter  of  the  19th. 
lost,  at  hand.  I  r^ret  Uiat  I  cannot  make  a 
loan  of  $5,000  on  the  Mars  Ctm.  stock,  as 
requested.  The  demands  on  me  In  the  street 
railway  constmcUon  and  other  matters  have 
been  so  heavy  that  It  is  qnlte  ImpoRslble  for 
me  to  make  any  loans.  Trusting  that  you 
will  be  able  to  arrange  the  matter  satla- 
factority,  I  am,  yours  truly,  W.  8.  Strat- 
ton.  L." 

In  a  case  properly  triable  before  a  Jury,  it 
there  Is  substantial  testimony  which  estab- 
lishes, or  fairly  tends  to  estabUah»  the  Issnes 
tendered  by  the  plaintiff,  tbooflft  controvert- 
ed dlrectiy  or  by  Inference  bjr  the  testimony 
of  the  adverse  party,  the  qneatloos  of  fact 
at  Issue  should  be  determined  by  the  Jury. 
The  testimony  on  behalf  of  dalmant  tended 
to  establish  the  agreement  whldi  claimant 
<dalnied  had  been  entered  Into  between  him- 
Kit  and  Stratton  as  outlined  by  the  claim 
be  filed  against  the  estate^  The  letters  In- 
ferentlally  tended  to  contradict  It,  bnt  they 
were  not  conclusive.  From  the  testimony 
Mr.  Stratton  had  requested  time  within  which 
to  dose  the  deal.  He  bad  given  as  a  reason 
<or  this  request  that  other  transactions  re- 
quired all  bis  available  cash;  that  he  wished 
to  buy  other  properties  In  the  vicinity  of  the 
Man  KTonp  which  he  thought  he  could  pur- 
chase more  advantageously  If  he  did  so  be- 
fore buying  the  Mars  propo-ty;  that  becanse 
Meredith  owned  the  majority  of  the  stock  of 
the  Mars  Company  he  held  the  key  to  the 
situation,  and  the  deal  could  be  consummat- 
ed at  any  time  for  this  reason.  It  Is  not  Im- 
probable that  Meredith  had  a  definite  object 
In  view  when  he  purchased  this  stodc;  oth- 
erwise, he  would  not  have  pnrdbased  to  such 
an  extent  He  was  embarrassed  financially 
as  the  result  of  such  purchase.  He  had  bor- 
rowed money  which  was  about  dn^  and 
needed  assistance.  He  asked  In  his  letter 
If  there  was  any  chance  of  making  a  deal 
on  Mars  jet  This  must  be  considered  In 
connection  with  the  testimony  relating  to  the 
reasons  why  Stratton  had  delayed  closing  it 
In  his  second  letter  he  says  be  Is  embarrass- 
ed from  buying  the  Mars  stock  for  "our 
deal."  Mr.  Stratton  in  his  reply  does  not 
deny  that  there  had  been  a  transaction  be- 
tween Meredith  and  himself.  The  foct  that 
he  did  not  deiv  it  might  raise  an  Inference 
that  there  was  a  deal  In  Mars  stock  or  prop- 
erty in  TThli^  both  -were  Intorested.  All 
these  circumstances  should  be  considered  in 
determining  what  inference  should  be  drawn 
ftom  the  letters  written  by  Meredith  to 
Stratton,  and  the  questlonfl  of  fact  at  Issue 
betwem  the  parties  with  respect  to  the  alleg- 
ed contract  involved,  should  have  been  ^ 


termlned  by  the  3nvf.  We  must  not  he  un- 
derstood as  expressing  any  oi^lon  on  the 
weight  of  the  testimony,  or  ^at  facts  were 
established  thereby.  What  we  do  hold  is 
that  the  questions  of  fact  relative  to  the  con- 
tract should  have  been  submitted  to  the  Jury. 
It  was,  therefore,  error  to  withdraw  this 
question  from  their  consideration  unless,  for 
some  other  reason  urged  on  behalf  of  the 
estate  and  executors,  the  court  was  right  In 
sustaining  a  motion  for  a  directed  verdict 

On  b^alf  of  defendants  In  error  two  prop- 
ositions urged  in  support  of  their  contention 
that  a  cause  of  action  was  not  established 
against  the  estate  will  .be  considered  togeth- 
er: (1)  That  the  <3alm  was  not  of  the  char- 
acter permitted  to  be  filed  and  prosecuted 
under  the  statute  relating  to  claims  against 
estates  for  the  reason-  that  only  such  claims 
as  constltoto  a  debt  of  the  deceased  existing 
at  the  time  of  his  death  are  contemplated  by 
tbe  statute;  and  (2)  that  the  dalm  of  Mere- 
dith could  not  have  been  enforced  against 
Stratton  because,  at  the  time  of  his  death, 
Meredith  had  not  secured  the  consent  of  the 
directors  and  stockholders  of  the  Mars  Com- 
pany to  transfer  Ite  property  to  Stratton  for . 
the  price  agreed  i^on,  and  hence,  the  trans- 
action which  the  claimant  bad  been  employ- 
ed to  consummate  was  not  completed  and  he 
had  not  fulfilled  his  agreement.  In  other 
words.  It  is  urged  that  if  Meredith  wanted  to 
place  himself  in  a  position  to  sne  Stratton 
for  a  breach  of  contract  he  should  have  per^ 
formed  the  services  which  he  Kdalms  to  have 
agreed  to  perform,  namely,  secure  the  con- 
sent of  the  directors  and  stockholders  of  the 
Mars  Company  to  the  proposed  sale  to  Strat- 
ton at  the  price  agreed  upon  between  himself 
and  Stratton  during  the  lifetime  of  the  lat- 
ter, and  as  there  was  no  testimony  on  the 
part  of  plaintiff  that  he  did  procure  such 
ctmsent  dnring  that  petlod,  he  failed  to  es- 
tablish a  canae  of  action. 

In  support  of  the  first  proposition  the  fol- 
lowing cases  are  cited:  Lusk  v.  Patterson,  3 
Colo.  App.  306,  30  Pac.  253;  Pastorlous  v. 
Davis,  9  Colo.  App.  426,  48  Pac.  883 ;  Rlner 
V.  Httsted's  Estete,  13  Colo.  App.  623,  58 
Pac.  793;  Currier  v.  Johnson,  19  Colo.  App. 
245,  74  Pac.  340.  We  do  not  deem  It  necea- 
sary  to  enter  upon  a  discussion  of  this  ques- 
tion, bnt  call  attention  to  the  fact  that  the 
taroad  doctrine  laid  down  by  the  above  au- 
thorities has  been  modified  by  tiie  recent 
case  of  U.  S.  Fidelity  &  Guaranty  Co.  v.  Peo- 
ple, 44  Colo.  657,  98  Pac.  82a  The  real  ques- 
tion Is,  does  the  evidmce  establish  any  claim 
(provided,  of  course,  the  contract  upon  which 
Meredith  relied  was  eateblished)  wbich  could 
have  been  enforced  against  Stratton  In  his 
lifetime?  If  so,  then  it  can  be  enforced 
against  tala  estate.  Th«re  la  evidence  tend- 
ing to  prove  tbat  Stratton  had  caused  Mere- 
dith to  delay  oMalnlng  the  formal  consent 
of  tbe  directors  of  the  Mars  Company  to  a 
conveyance  of  Ite  property.-  Ramsey  testi- 
fied: "On  several  occasions  the  subject  of 
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Meredith's  procuring  tbe  action  of  the  di- 
rectors and  stockholders  authorizing  the  sale 
was  mentioned,  and  It  was  stated  by  Mere- 
dith to  Stratton,  In  my  presence,  that  he 
(Meredith)  could  not  consistently  have  euch 
action  taken  until  Mr.  Stratton  was  ready  to 
close  tbe  deal,  and  Mr.  Stratton  agreed  that 
this  course  was  tbe  proper  one  to  pursue." 
If  this  fact  was  established,  as  testified  to 
by  Bamsey,  it  does  not  appear  that  Meredith 
was  guilty  of  any  laches  or  conduct  which, 
of  itself,  justified  Stratton  in  refusing  to 
carry  out  his  contract  After  the  death  of 
Mr.  Stratton  at  the  request  of  Meredith  the 
directors  of  the  Mars  Companyi  voted  to  ac- 
cept Stratton's  proposition  to  pun^ase  the 
property  at  the  price  agreed  upon  between 
Meredith  and  himself,  and  authorized  the  of- 
ficers to  execute  a  deed  courting  the  prop- 
erty to  the  person  legally  authorized  to  rep- 
resent the  estate  and  accept  the  conveyance 
on  the  payment  of  the  purchase  price  which 
Meredith,  claimed  Stratton  bad  agreed  to 
pay.  Thereafter  the  action  of  tbe  directors 
was  ratified  by  the  atockbolders  and  a  deed 
executed  by  the  company  which,  at  tbe  trial, 
was  tendered  to  the  executors,  but  they  re- 
fused to  accept  it  Upon  tbe  strength  of  this 
action,  it  is  urged  by  counsel  for  defendants 
In  error  tbat  Meredith's  claim  was  not  pred- 
icated upon  any  breach  of  a  contract  with 
Stratton,  bat,  on  tbe  contrary.  If  there  was 
any  breach,  it  was  by  the  executors,  and 
coald  only  be  enforced  against  them.  We  do 
not  regard  the  latter  proposition  as  mat^al, 
for  the  reason,  as  above  stated,  tbat  If  the 
testimony  established  a  cause  of  action  em- 
braced within  the  claim  filed  bp  Meredith 
which  he  could  have  enforced  against  Strat- 
ton, during  bia  lifetime,  It  was  enforceable 
against  the  estate. 

According  to  the  testimony  introdnced  on 
behalf  of  <^lmant,  he  was  employed  by 
Stratton  to  purchase  the  Mars  property  for 
a  given  sum  in  consideration  of  which  tie 
was  to  receive  910,000  if  be  consummated 
the  purchase  at  the  price  agreed  upon.  This 
agency  was  one  at  wUl.  Such  an  agency 
may  be  terminated  by  tbe  principal  at  any 
time  before  the  acts  which  the  agent  is  to 
perform  under  the  contract  of  emplojment 
have  been  performed.  Mediem  on  Agency, 
I  210.  Tbe  authority  of  Meredith  to  secure 
the  Mars  property  was  terminated  by  the 
letter  of  Stratton  of  June  24^  1902,  as  above 
copied,  for  the  reason  that  from  Its  contents 
It  Is  apparent  tiiat  It  any  contract  had  been 
entered  Into  between  Stratton  and  Meredith 
relative  to  the  purchase  of  the  Mars  prop- 
erl7,  Stratton  refused  to  carry  It  out,  and 
hence,  Mereditii  cannot  assert  a  daim  against 
the  estate  for  the  flO^KM)  which  he  claims 
he  was  to  receive  for  obtaining  the  Mars 
propwtji  for  his  principal  for'  the  sum  of 
¥90,000,  because  it  does  not  appear  that  prior< 
to  the  revocation  lie  had  obtained  tbe  con- 
sent of  the  Mars  Company  to  convey  Its 
j/roffertg  to  Stratton  for  ti^at  ram,  and  had 


communicated  to  bim  that  fact  Tbe  con- 
sent, thai,  of  tbe  Mars  Company  to  convey 
to  tbe  estate  and  tbe  tendo:  of  a  deed  to  the 
executors  vras  of  no  avail,  neither  was  it 
necrasary,  because  tbe  authority  of  iMeredith. 
so  for  as  that  transaction  was  involved,  had 
been  ivevlonsly  revoked.  But  did  this  revo- 
cation deprive  htm  of  all  remedy?  If  he  es- 
tablished his  contract  as  outlined  his 
claim  filed,  we  think  not  According  to  bis 
contention,  part  of  bis  contract  was  that  he 
should  purdiase  etodc  of  the  Mars  Companyi 
to  the  extent  of  1,000,000  shares,  so  as  to  In- 
snre  a  legal  sale  of  its  property  by  secorlng 
the  assent  of  a  two-thirds  vote  of  all  the  stock 
of  the  company.  There  was  testimony  tend- 
ing to  prove  that  be  had  pnrchaaed  stodc  of 
the  amount  required,  and  also  tending  to 
prove  that  he  had  suffered  damages  resulting 
from  the  failure  of  Stratton  to  carry  out  his 
agreement 

While  an  agency  at  will  may  be  terminat- 
ed by  the  princ^Mi  at  any  time  before  the 
acta  which  the  agmt  is  to  perform  under 
the  contract  of  emplt^ment  have  been  per- 
formed, it  is  also  the  law  that  if  before  rev- 
ocation by  tbe  principal  the  authority  con- 
ferred upon  tbe  agent  has  been  executed  in 
part,  the  unexecuted  portion  cannot  be  re- 
voked, and  If  by  revocation  of  the  part  unex- 
ecuted damage  results  to  the  agent  as  to  the 
executed  part  the  principal  must  indemnify 
blm  to  that  extent  Story  on  Agency,  §  4C0 : 
United  States  v.  Jarvia,  3  Wood.  &  M.  217, 
Fed.  Cos.  No.  15,469.  If,  therefore,  the  tes- 
timony should  establish  the  contract  which 
Meredith  claimed  to  have  made  with  Strat- 
ton, and  that  he  purchased  the  etock  of  the 
Mars  Company  as  agreed  prior  to  the  revoca- 
tion of  the  authority  conferred  upon  him  to 
negotiate  as  the  agent  of  Stratton  for  the 
Mars  property,  then  he  was  entitled  to  re- 
cover the  damages  from  Stratton  he  sustain- 
ed on  the  stock  purchased  as  the  result  of 
the  revocation  of  the  unexecuted  part  of  the 
authority  originally  conferred;  and  so  It 
follows  that  If  he  established  a  completed 
cause  of  action  against  Stratton  which  be 
could  have  enforced  against  him  in  his  life- 
time, he  could  enforce  it  against  the  estate 
in  the  county  court  under  the  statute  relat- 
ing to  claims  against  estates  of  deceased  per^ 
s<m8. 

On  behalf  of  defendants  in  error  It  to 
next  urged  that  the  contract  between  Strat* 
ton  and  Meredith  was  within  the  statute 
of  frauds,  because  It  related  to  tlie  pur- 
chase of  real  estate  and  should  have  been 
evidenced  by  a  written  agreement  Meredith 
was  maety  emi^fqred  as  an  agent  to  par- 
chase  the  Mars  property  for  Stratton.  He 
was  not  to  ccmvey  the  title  to  that  propmy 
nor  was  Stratton  to  porduiBe  from  him.  Tbe 
authority  or  anplc^ment  of  an  agent  to  ne- 
gotiate a  panfhase  of  real  estate  tm  a  i^in- 
clpal  need  not  be  in  writing. 

It  IB  finally  contoided  that  the  agreunent 
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upon  which  Meredith  relies  was  against  pub- 
lic policy,  and  unenforceable  by  reason  of 
bis  fiduciary  relatlona  with  the  Mars  Com- 
pany, its  directors  and  stockholders.  It  ap- 
pears that  whea  the  contract  allied  to  have 
been  made  with  Stratton  was  entered  Into, 
and  during  the  entire  period  of  Meredith's 
n^tlations  with  Stratton,  Meredith  was  a 
stockholder,  director,  secretary,  and  treas- 
urer of  the  Mars  Company.  The  rule  of 
law  invoked  that  a  trustee  cannot  become 
the  purchaser  of  trust  property  without  the 
full  knowledge  and  consent  of  hia  cestui  que 
trust,  or  that  a  contract  entered  Into  by  him 
which  would  place  him  In  the  position  of 
acting  contrary  to  the  best  interest  of  bis 
cestui  que  trust  cannot  be  enforced,  to  for 
the  protection  ot  the  cestui  que  trust,  and 
in  the  circumstances  of  this  case.  Is  not  ap- 
plicable, nor  can  It  be  taken  advantage  of 
by  the  estate  to  avoid  the  contract  which 
Meredith  claims  to  have  made  with  Strat- 
ton. Meredith  merely  engaged  to  negotiate 
a  purchase  of  the  property  of  the  Mars  Com- 
pany for  a  given  sum,  and  also  purchase 
stock  of  the  company  from  other  stockhold- 
ers, to  be  thereafter  used  for  the  benefit  of 
Stratton.  Such  an  agreement  is  not  per  se 
unlawful,  In  the  sense  that  it  Is  opposed  to 
public  policy.  It  rested  witb  the  company 
to  make  a  contract  for  the  sale  of  Its  prop- 
erty. If,  because  of  the  fact  that  such  a 
contract  was  Induced  by  Meredith,  it  could 
be  avoided  by  the  company,  It  was  for  it  to 
exercise  that  right ;  Stratton  could  not. 
And  so,  of  any  stockholder  of  whom  Mere- 
dith might  purchase  stock.  If,  on  account 
of  any  fiduciary  relation  between  Meredith 
and  the  stockholders,  the  latter  could  avoid 
their  sale  to  him,  it  was  for  them  to  act,  not 
Stratton,  Contracts  which  are  voidable  and 
not  void  can  only  be  avoided  by  the  party 
who  has  a  right  to  complain. 

There  Is  not  a  scintilla  of  evidence  that 
Meredith  violated  any  duty  be  owed  to  the 
Mars  Company,  or  its  stockholders,  by  rea- 
son of  bis  relation  to  the  company ;  but  even 
If  there  were,  the  stockholders  could  affirm 
any  contract  or  transaction  entered  into  un- 
der Meredith's  employment  by  Stratton,  even 
though  induced  1^  the  former  in  such  cir- 
cumstances as  would  In  law  be  a  breach  of 
duty  on  his  part,  because  contrary  to  good 
conscience  and  equity.  Contracts  of  this 
character  may  be  confirmed  by  those  whom 
they  directly  affect,  for  they,  alone,  are  con- 
cerned. Buch  contracts  are  neither  opposed 
to  statute,  public  policy,  nor  good  morals; 
and  neitb^  the  state,  so(^ty,  nor  third  par- 
ties can  raise  any  question  regarding  than. 
2  Fomeroy's  Bqolty,  |  964. 

The  Judgment  of  the  district  court  Is  re- 
vened  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


PACIFIC  MUT.  LIFE  INS.  CO.  OF  CALI- 

FOENIA  V.  VAN  FLEET. 
(Supreme  Oonrt  of  Colorado.    March  7,  1910.) 

1.  Afpeax.  arc  Erbob  (S  644*)— Bill  op  Ex- 
ceptions—Waivbb  OF  Defects— BRIEFS. 

The  objection  that  there  was  no  proper 
ehowlns  that  the  bill  of  exceptions  contained  bU 
the  evidence  produced  at  the  trial  was  waived, 
where  the  briefs  of  both  parties  treated  th» 
bill  aa  complete  in  this  respect. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  {  644."] 

2.  Appeal  and  Ebbob  (|  696*)— Bill  of  Ex- 
ceptions Becitai,  as  to  Evidence  In- 
cluded. 

It  is  sufficient  if  there  is  a  recital  in  the 
Mil  of  exceptions  itself  that  it  contains  all  the 
evidence  received,  and  such  recital  need  not 
appear  in  the  certificate  signed  by  the  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2916,  2917;  Dec.  Dig.  9 
69«.*1 

3.  Appeal  and  Erbob  ({  688*)— Bill  of  Ex- 
ceptions— Conduct  of  Counsel. 

An  objecti<m  to  language  used  by  counsel 
in  ai^nment  cannot  be  considered,  where  the 
bill  of  exceptions  does  not  show  that  the  al- 
leged language  was  employed,  or  any  ruling 
made  on  appdlee's  objecuon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  2896;  Dec  Dig.  I  688.«] 

4.  Appbal  and  Ebbob  (S  547*)— Bill  or  Ex- 
ceptions—Absence OF  Judge. 

Where  there  Is  no  showing  in  the  bill  of 
exceptions  that  the  judge  was  absent,  couoBel's 
mere  statement  to  this  effect,  or  that  such  ab- 
sence is  made  the  basis  of  an  assignment  of 
error,  is  not  sufficient  proof  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  547.*] 

5.  Evidence  (S  218*)— Adhissionb— Offkb  of 

Compbouise. 

In  an  action  on  an  insurance  policy,  evi- 
dence tendii^  to  ^ow  an  offer  of  compromise  by 
the  company  was  properly  a<bnitted,  where  it 
bore  directly  on  the  company's  knowledge  of 
an  alleged  false  warranty  In  the  Insured's  ap- 
plication and  was  responsive  to  other  issues. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  746-7SS;  Dec  liig.  1  213.*] 

6.  Appeal  and  Ebbob  ^  201^— <itNi!BVATioN 

OF  Gboun  OS— Conduct  of  Tbial. 

If  counsel  wislied  an  order  excluding  the 
jury  from  the  courtroom  during  the  announce- 
ment by  the  court  of  its  opinion  on  a  motion 
for  nonsuit.  It  should  have  asked  for  it,  and. 
In  the  absence  of  sach  request,  cannot  be  heard 
to  complain. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1251 ;  Dec.  Dig,  §  201.*] 

7.  Witnesses  (5  321*)  —  Impeachment— Con- 
tbadictobt  Evidence. 

While  a  party  may  not  directly  Impeach  hi» 
own  witness,  he  Is  not  precluded  from  pro- 
ducing other  witnesses  whose  testimony  contra- 
dicts the  first. 

[Ed.  Note.~For  other  cases, 
Dec.  Dig.  i  321.*] 

8.  New  Tbial  (f  07*}— Objection  to  Evi- 
dence. 

Where  the  testimony  of  some  of  plaintiff's 
witnesses  was  contradictory  to  depositions  of  his 
other  witnesses  and  was  a  surprise  to  defend- 
ant, but  he  did  nf>t  allege  surprise  at  the  time, 
or  ask  for  a  continuance  to  meet  the  unexpected 
evidence,  be  was  not  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Dee.  Dig.  {  »7.*1 
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0.  Appeal  and  Hbbob  (|  273*)— IitSTBucnoNS 

— ^EiCCEPTIOMS— SCOPB. 

Where  no  objection  was  made  further  than 
a  notation  that  defeadaot's  connsel  excepted  to 
tfa«  string  <^  fire  inatrDctions  and  each  or,  them, 
and  it  appeared  that  each  ioetnictiOD  contain* 
ed  some  one  or  more  correct  legal  propositioaa, 
the  exception  talcen  cannot  be  considered  on  ap- 
peal. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
^OT^^^^Ig.  I  273  ;*  Tnal.  Cent  Dig.  « 

10.  Insurance  (8  379*)— Falss  Wabbantt— 
Waiver— Knowledob  sr  Agent. 

A  policy  of  insurance  prorided  that  if  a 
warranty  or  ansrrer  was  false  the  poller  was 
void,  and  also  provided  that  no  alteration  or 
waiver  of  the  conditions  of  the  policy  was  valid 
unless  made  in  writing  in  the  company's  office, 
and  signed  by  the  secretary,  and  that  no  notice 
to  or  Knowledge  of  the  agent  of  anything  not 
written  In  the  application  was  to  be  h«d  to 
affect  the  waiver  or  estoppel.  Held,  that  where 
an  insurance  agent,  in  response  to  infonnatioa 
imparted  by  an  insured  and  from  facts  within 
his  own  knowledge,  filled  in  the  blanks  of  the 
printed  form  of  the  application,  and  knowingly 
falsely  stated  therein  that  insured  had  never 
received  compensation  for  injuries  or  sickness, 
his  knowledge  was  chargeable  to  the  insurance 
conmany  ana  estopped  ft  to  declare  the  policy 
Toia  became  of  mistake  or  fraud  <^  the  agenL 

(Ed.  Note.— For  other  cases,  see  Insarancflh 
Cent  Dig.  H  990-1015;  Dec  Dig.  {  370.*] 

11.  Imbubancb  (I  379*)— Faus  WABRAHrr— 
Waives— Knowlbdqb  of  Noncx  to  Oou- 

PANT. 

Where  an  application  for  insurance  con- 
tained a  false  answer  as  to  whether  insured  had 
«ver  received  compensation  for  injuries  or  sick- 
n^,  inserted  by  its  own  agent  and  imperfect 
and  incomplete  on  its  face,  and  the  company  re- 
ceived the  application  and  the  premium  money 
and  issued  the  policy,  it  could  not  avoid  It  on 
the  ground  of  ue  inaccuracy  or  incompleteness 
•of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  099-1015;  Dec.  Dig.  |  379.*] 

12.  Insurance  (6  531*)— Risk  oa  Cause  of 
Loss— Change  or  Occupation. 

An  insurance  policy  provided  that  if  in- 
«nred  be  injured  or  killed  while  following  any 
'Oocnpation,  or  in  any  exposure  or  performing 
acts  parallel  in  hazard  to  the  characteristic  acts 
-of  any  occupation  classed  by  the  company  as 
more  hazardous  than  specified  in  the  application 
for  the  policy,  recovery  therefor  shoutd  be  at 
the  rates  fixed  for  such  more  hazardous  oc- 
cupation. Held,  that  a  change  of  occupation  to 
defeat  the  policy  must  be  a  permanent  change, 
or.  a  temporary  diange  in  all  substantial  re- 
spects a  change  of  occupation,  and  was  not  de- 
feated by  the  performance  of  some  individual 
acts  of  a  more  hazardous  nature,  and  recovery 
might  be  had  for  death  ensuing  from  a  balloon 
ascension  by  one  insured  as  a  railroad  brakeman. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1318;  Dec.  Dig.  |  ii31.*3 

13.  New  Tbiai,     102*)— Nbwlt  Dibcotebbd 
Evidence— Diligence. 

Where,  in  an  action  on  an  Insurance  policy, 
in  which  the  defense  was  change  of  occupation, 
the  risk  having  been  rated  as  a  railroad  brake- 
man,  and  the  death  having  occurred  in  a  bal- 
loon ascension,  defendant  produced  evidence  as 
to  one  ascension  in  a  balloon  by  insured  at  a 
fair  ground,  and  it  appeared  tnat  with  such 
knowledge  it  might  then  nare  ascertained  wheth- 
er compensation  was  paid  therefor  and  whetiier 
other  ascensions  were  made,  it  was  not  entitled . 


to  a  new  trial  for  newly  discovered  evidence  as 
to  sncb  facts. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  »  210-214 :  Dec  Dig.  S  102.*] 

14.  CoNsnTcnoNAi.  Law  (i  328*)  —  Ci.Aas 
Legislation— Costs. 

Laws  1901,  c  54.  i  1,  providing  that  a 
foreign  insurance  company  nnsuccessfully  con- 
testing a  claim  shall  be  taxed  with  all  costs,  in- 
cluding an  attorney's  fee  of  the  successful  party, 
is  unconstitutional,  since  It  discriminates  in 
favor  of  a  plaintiff  against  a  defendant;  the 
defendant  not  being  entitled  to  a  like  privilege 
in  case  he  succeeds. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dee.  Dig.  8  326.*] 

15.  Constitutional  Law  (S  328*)  —  Equal 
pBOTEcnoN  or  Laws — Persons  Pbotected. 

Laws  1901,  c.  54,  8  1|  imposing  costs  and 
an  attorney's  fee  on  a  foreign  insnnnoe  com- 
pany unsuccessfully  contesting  a  claim,  is  un- 
constitutional in  discriminating  against  a  for- 
eign company  in  favor  of  a  domestic  corpora- 
tion of  the  same  class. 

[Ed.  Note.— For  other  cases,  see  Omstitatioiia] 
Law,  Dec  Dig.  8  32a.*] 

16.  Appeal  and  Ebbob  (8  1171*)— Dispoamoir 
or  Cause— Modification  of  Judgment. 

In  an  action  against  an  insurance  company, 
in  which  judgment  was  rendered  against  It,  th^ 
taxing  of  $500  costs  as  an  attorney's  fee,  tinder 
an  Invalid  statute,  was  not  sufficient  to  cause 
a  reversal  of  the  judgment,  but  it  would  l>e 
modified  by  deducting  that  amount  from  the 
Judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4549;  Dec.  Dig.  8  1171.*) 

En  Banc.  Appeal  from  District  Conrt, 
City  and  Ooun^  of  Denver ;  Frank  T.  Jotm- 
son.  Judge. 

Action  by  Lulu  E.  Van  Fleet  against  the 
Pacific  Mutual  Life  Insurance  Company  of 
California.  From  a  judgment  for  plaintiff, 
defendant  appeals.   Modified  and  affirmed. 

Blcksler,  Bennett  &  Nye  and  Geor^  D. 
Talbot,  for  appellant  Philo  B.  Tolles  and 
Thomas  D.  Cobbey,  for  appellee. 

CAMPBELU  J.  Tb\B  Is  an  action  to  re- 
cover <m  a  policy  of  accident  Insurance. 
Plaintiff,  tba  benefldary  and  widow  of  the 
insnred,  who  met  bia  death  as  tiie  reanlt  of 
an  acddenl^  bad  Judgment,  and  defendant 
appealed. 

More  than  two  yeara  after  the  caase  was 
at  Issue  In  this  court,  and  after  It  was  noted 
for  oral  argumoi^  appellee  filed  a  motion  to 
strike  from  the  files  the  hill  of  exertions,  rul- 
ing upon  which  was  reserved  until  final  hear- 
ing. The  principal  ground  of  the  motion  la 
that  there  was  no  proper  showing  that  the  blU 
contained  all  <tf  the  erldcuce  produced  at  the 
trWL  This  motion  Is  not  tenable  for  two  rea- 
sons: In  the  tnrlett  of  coonsel  for  both  par^ 
ties  the  bill  of  ezccptiona  la  treated  as  com- 
plete in  this  respect  The  motion  oomee  too 
late,  and  the  defect,  if  any,  Is  waived  by  ap- 
pellee. Reynolds  r.  Gampltaig,  21  Colo.  86, 
39  Pac.  1092;  Rltehey  t.  People,  23  Colo.  314. 
47  Pac.  272,  384.  Besides,  as  shown  in  the 
supplemental  abstract  of  record,  whldi  ap- 
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pellant  filed  by  leare  of  court,  there  Is  a  re- 
cital in  the  bill  Itself  th«t  "the  above  and 
foregoing  la  all  the  evidence  offered,  given, 
or  recrived  on  the  trial  of  the  *  •  • 
cause."  Counsel  for  appellee  are  mistaken 
in  their  contention  that  this  recital  must  ap- 
pear in  the  certificate  signed  by  the  judge. 
Defendant  complains  that  one  of  plalntUTs 
counsel,  in  his  address  to  the  jnry.  went  out- 
aide  of  tiie  record  and  used  language  cal- 
colated  to  inflame  and  prejudice  the  mlnda 
of  the  jury  against  defendant  We  cannot 
consider  this  objection.  The  bill  of  ezc^ 
tions  does  not  shoir  that  such  language  was 
employed,  or  that  any  ruling  was  made  upon 
defendant B  objection  to  It 

The  latter  observation  leads  to  the  assign- 
ment that  while  plaintftCTs  counsel  was  ad- 
dressing the  Jury  the  trial  jndge  was  out  at 
the  courtroom,  wliere  he  could  nrtthw  see 
nor  hear  wliat  occioTed  thBn,  or  be  seesi  or 
heard  by  Its  occuiianta.  Defendant  says  that 
it  was  due  to  such  absence  that  no  mling 
was  had  upon  its  objectlw  to  Che  ixaptogvp 
remarks  of  counsel.  There  Is  no  showing  in 
the  bill  of  ezceiHlons  that  the  judge  was  ab- 
sent  Counsel's  mere  statement  to  that  ef- 
fect, or  that  sndi  absence  Is  made  the  basis 
cf  an  assignment  irf  ertw,  is  not  sufflctent 
proof  thereof. 

Some  objections  to  the  court's  mling  upon 
the  evidence  wwe  made  tliat  improper  testi- 
mony was  received,  and  proper  testimony  of- 
fered by  defmdant  excluded.  We  do  not  be- 
lieve that  any  i^odlce  could  have  been  dpne 
defendant  in  these  rulings.  The  <Hie  urged 
with  the  most  antarent  earnestness  is  tlut 
the  court  permitted  plaintiff  to  produce  evi- 
dence which  tended  to  show  an  offer  of  com- 
promise by  defendant  of  her  claim.  Thean 
was  some  testimony  that  might  have  such 
tendency,  but  It  also  bore  directly  upon  de- 
fendants knowledge  of  the  alleged  false  war- 
ranty In  tiie  insured's  application,  and  was 
responsive  to  ottier  Issues. 

The  objection  that  the  court  In  the  pres- 
ence of  the  jury,  improperly  commented  upon 
the  evidence  in  ruling  upon  defendanf a  mo- 
tion for  a  noiunit,  is  wholly  without  merit. 
Defendant  diallenged  the  suflldency  of  the 
proof,  and  the  court  In  passing  upcm  Oiat 
contention,  was  entlridy  vrithln  Its  province 
in  stating  its  reasons  for  submitting  the  eW- 
dence  to  the  jury  for  their  finding.  If  coun- 
sel wished  an  order  excluding  the  Jury  from 
the  courtroom  during  the  announcNuent  by 
the  court  of  its  oplnlcm  on  the  motlcm,  it 
should  have  asked  for  It  and,  in  tiie  abaoace 
of  such  request  cannot  be  heard  now  to  com- 
plain that  the  cotDifs  comments  <m  the  evi- 
dence were  barmfuL 

Defendant  allies  tha^  to  its  prejudice^  It 
was  a  anriHtoe  that  plaintiff  on  rebuttal  pro- 
duced a  witness  who  testlfled  vrith  reforence 
to  what  occurred  at  the  time  the  soliciting 
agent  wrote  out  tiie  application  for  the  in- 
sured, which  was  contrary  to  what  the  sollcit- 
Ids  agmt  himself,  in  a  deposition  taken  by 


plaintiff,  had  testified.  A  party  who  calls  a 
witness  may  not  directly  impeach  him,  yet  he 
Is  not  precluded  from  producing  other  wit- 
nesses whose  testimony  is  contradictory.  The 
order  of  proof  is  largely  in  the  discretion  of 
the  trial  court  and  since  defendant  did  not, 
at  the  time  the  testimony  was  being  given, 
allege  surprise,  or  ask  for  a  continuance  to 
meet  the  unexpected  evidrace,  he  Is  not  en- 
titled to  a  new  trial  la  order  to  produce  it 

The  abstract  of  the  record  does  not  show 
that  defendant  objected  to  the  refusal  of  the 
court  to  give  the  instructions  tendered  by  it 
And  the  objections  whldi  defendant  made  to 
the  instructions  whldi  the  court  gave  are 
not  in  accordance  with  our  pnctice.  Tba  ab- 
stract Indicates  that  five  InstructlonB  were 
gtven.  It  does  not  show  that  any  objection 
whatever  was  made  thereto,  further  than  a 
notation  that  defendant's  counsel  excepted 
to  the  giving  of  these  five  instructions  and 
each  of  them.  It  appears  that  each  of  these 
instructions  contains  scune  one  or  more  cor- 
rect Ics&l  propositions.  The  exception  taken, 
tbertfoff^  cannot  be  now  considered.  This 
failure,  however,  to  conform  to  our  practice, 
la  not  important  since  defoidant  by  the  two 
principal  defenses  interposed  in  the  answer, 
on  which  there  was  evidwio^  is  in  position  to 
be  heard  upcm  the  vital  legal  questiom  in  the 
caae^  and  to  these  now  we  address  ourselveB, 

Tiie  first  defense  Is  a  breach  of  warranty ; 
the  second,  a  harmful  change  of  occiqratlon 
by  the  Insured.  Defendants  agent,  who  had 
power  to  solicit  insurance,,  and  to  pr^re 
and  transmit  applications  therefor,  In  re- 
sponse to  informatlMi  Imparted  by  the  insur- 
ed and  ftom  facts  within  his  own  knowl^ge, 
filled  in  the  blanks  of  the  printed  form  of 
f^ipllcatlcni  for  insurance  furnished  by  de- 
fendant and  snt  it  to  his  principal.  It  is 
said  this  application,  whldi  the  Insured  ex- 
pressly warranted  to  be  true  in  all  its  stat^ 
ments,  was  false.  In  response  to  a  printed 
qu«tlon  in  the  application,  answer  18  of  the 
Insured  is:  "I  have  never  received  or  been 
refused  ctHupensatlon  for  acddraital  injurlra 
or  sickness,  except  as  herein  stated.''  Where- 
as, the  proof  Is  that  the  Insured  previously 
had  beat  Insured  In  a  mutual  benefit  associa- 
tion, bad  been  injured,  and  received  compen- 
sation for  the  Injury.  Defendant's  conten- 
tion is  that,  under  the  express  provision  of 
the  policy,  of  which  the  abdication,  by  ref- 
erence, was  made  a  part,  this  warranty  or 
answer  being  false,  the  policy  is  void,  and 
no  recovery  can  be  had.  It  is  true  that  the 
policy  contains  this  provision,  and  also  an- 
other that  "no  alteration  or  waiver  of  the 
conditions  or  provisions  of  any  policy  Is  valid 
unless  made  in  writing  at  the  company's 
home  office,  and  signed  by  the  secretary  or 
assistant  secretary,  and  that  no  notice  to  or 
knowledge  of  any  agent  or  any  other  person 
of  anything  not  written  In  this  a^Ucatlon 
la  to  be  held  to  effect  a  waiver  or  estoppel 
upon  the  company  or  affect  any  lurovislon  of 
any  pcdlcy."    The  defendanf i  position  Is 
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that,  with  meb  inoTlilons  present,  tbe  law 
iB,  ae  It  aaya  was  so  dedared  In  New  York 
Life  Insnrance  Company  t.  Sletdier,  117  V, 
8.  619^  8  SQp.  Gt.  837.  20  L.  Bd.  834,  and 
Sun  Fire  Office  t.  Wlch.  6  Colo.  App.  108, 
39  Pae.  687,  upon  which  reliance  la  had  here, 
this  pdttcy  Is  void  at  the  electicm  of  tbe  in- 
snrer.  Tbs  Fletdin  Case  Is  dted  with  ap- 
proval by  our  Court  of  Amwals  in  the  Wldi 
Case.  The  facta  of  these  cases  may  be,  in 
one  or  two  important  particulars,  distinguish- 
ed from  the  tacts  of  the  case  at  bar.  But 
whatever  may  be  said  of  their  doctrine,  we 
do  not  think  they  are  controlling  under  the 
facta  of  this  case,  and  we  cannot  apply  tlMir 
doctrinfc  Defendant's  soliciting  agent  was 
intrusted  with  blank  applications  for  insur- 
ance and  Bi^roached  the  insured  to  take  out 
a  policy.  He  took  It  upon  hinu^,  which 
perhaps  he  was  not  required  to  do,  to  fill  in 
the  application.  He  himself,  then,  and  long 
before,  was  Informed  by  the  inanred,  and 
knew  that  the  latter  had  previously  been  In- 
sured and  had  received  compensation  for  an 
Injury,  notwithstanding  which,  the  agent,  In 
answer  to  question  18,  wrote  In  the  applica- 
tion the  false  answer  already  quoted. 

Some  of  the  authorities  hold  that  a  quo- 
tlon  In  an  application  aa  to  whether  the  ap- 
plicant has  hts  life  insured  In,  or  has  receiv- 
ed compensation  for  an  Injury  from,  Bay  oth- 
er company,  does  not  Include  Insurance  in 
mutual  benefit  associations,  ai^  that  a  fail- 
ure to  disclose  each  insiurance  is  not  a  mis- 
representation. Penn  Mutual  Life  Ins.  Oo.  v. 
Mechanics',  etc..  Trust  Co.,  72  Fed.  413,  lU 
G.  C.  A.  286,  38  L.  R.  A.  33,  70.  And  It  may 
be  that  both  the  insured  and  the  agent  had 
this  distlnctltm  in  mind  at  Om  time  the  an- 
swer was  written.  Upon  such  distinction, 
however,  we  do  not  base  our  decision  that 
tbe  company  is  now  estopped  to  declare  the 
policy  void.  Assuming,  for  the  present  pur- 
pose, that  It  Is  equivalent  to  an  answer  that 
no  compenaatlon  had  ever  been  received  for 
an  Injury  sustained,  it  would  seem  that  de- 
clEdona  of  the  Supr^e  Court  of  tbe  United 
States  of  later  date  than  the  Fletcher  Case, 
and  certainly  our  own  dedsiima,  make  the 
soliciting  Ageat  the  representative  of  the  In- 
surer when  he  makes  out  the  an)licatlon 
himself,  and  his  knowledge  the  knowledge  of 
tbe  defendant,  and  estop  the  company  to  de- 
clare the  policy  void  because  of  the  mistake 
or  fraud  of  ita  agent 

In  German  Insurance  Goi  t.  Hayden,  21 
Cola  127,  40  Pac.  463,  S2  Am.  St  Bep.  206, 
the  application  for  the  Insurance,  as  here, 
was  in  wiitlng  and  signed  by  the  assured. 
There^  as  here,  it  was  expressly  agreed  by 
the  amiUcuit  Oiat  the  statements  ther^ 
"shall  be  the  sole  basis  of  the  contract  be- 
tween the  company  and  tbe  Insured,",  and  tbe 
answers  to  all  the  questions  in  the  applica- 
tion were  warranted  to  be  true.  In  anawer 
to  the  question,  "What  la  your  title?"  3%e 
answer  vras,  "Good."  ^e  policy  contained  a 
stlpulatioa  that  if  the  insured's  ownership: 


was  leas  than  a  fee,  mdeas  such  smaller  es- 
tate was  stated  In  writing,  the  policy  should 
be  void.  Tbs  fttct  was  that  the  ^pllcanfs 
title  was  not  good,  and  it  was  also  true  that 
her  anawer  aft  to  an  incumbrance  uptm  tiie 
pn^rty  was  false.  Bearing  upon  this  ques- 
tion, the  court,  however,  said  that  since  it 
was  dear  that  this  part  of  the  appUcatloii 
was  filled  out  by  an  agent  of  defendant  cmn- 
pany,  and  that  tbe  agmt  iros  at  the  time  cor- 
rectly Informed  as  to  the  amount  of  the  in- 
cumbrance, and  that  the  error  in  ttie  appli- 
cation occurred  as  tbe  result  of  bia  negligence 
and  throo^  no  fault  of  the  assured,  thougb 
the  latter  signed  tbe  application,  the  fact 
that  the  insured  had  made  tbie  true  state- 
ment to  tbe  aguit  at  the  time,  but  that  tbe 
latter,  without  the  assuzed's  knowledge,  had 
wrlttoi  down  a  false  answer  in  the  printed 
form,  would  estop  the  company  to  take  ad- 
vantage of  the  falsity  of  the  answer.  That 
would  seem  to  govern  Uils  case,  and  State 
Insnrance  Company  v.  Taylor,  14  Oolo.  49U, 
24  Pac  333)  20  Am.  St  Bep^  2S1,  U  dted  in 

SUKKMEt. 

In  the  Taylor  Case  the  Aids  were  that  tbe 
awUcatlon  whldi  was  forwarded  by  the 
agent  was  held  to  be  the  act  of  the  inaurer. 
for  which  tt  alone  was  responsible^  and  tbat 
the  Insurer  is  estt^ped  to  set  up  any  false 
statements  so  made  and  contained  in  the  ap* 
plication,  to  defeat  a  recovery.  In  National 
M.  F.  Insurance  Company  r.  Duncan,  44 
Colo.  472,  at  page  486,  08  Pac.  684,  at  page 
640,  20  Ll  B.  A.  (N.  B.)  840,  the  court.  In 
speaking  of  a  false  statonent  in  an  appUca- 
titm  for  insnrance  coDceniae  title,  said  that, 
as  It  appeared  the  agmt  of  tiie  cnnpany  had 
full  knowledge  thwettf,  "having  Issued  tbe 
policy  with  such  knowledge  the  condition 
therein  avoiding  the  policy  if  the  title  to  tbe 
property  Insured  was  not  as  represented,  was 
waived." 

In  American  Insurance  Company  v.  Don- 
Ion,  16  Cola  Ai^  41^  08  Pac.  249,  the  eonrt 
expressly  dedded  that  an  Insurance  company 
waived  tbe  condition  In  the  jtoMcy  requiring 
ownership  in  fee  of  the  land  upon  which  au 
insured  building  ms  situate— though  the  ap- 
plicant for  the  insurance  had  answered  tihat 
his  title  was  good*  when  the  fact  was  that  It 
was  not  good— because  there  was  sufficient 
evidence  to  go  to  the  Jury  that  the  insured  in- 
formed the  agent  of  the  condition  of  bis 
true  title  before  the  policy  was  written. 

Strauss  v.  Nienix  Insurance  Company,  9 
Cola  App.  386,  48  Pac.  .82%  Is  to  the  same 
dfed;  the  court  saying  that  it  waa  no  de- 
team  for  an  insurance  company  to  ahow  that 
another  policy  was  outstanding,  notwith- 
standing the  oxHlitlon  contained  in  the  con- 
tract of  Insnrance  that  tbe  policy  was  to  be 
void  In  case  the  party  bad,  or  should  procore. 
otber  insurance,  when,  as  matter  of  fbct, 
prior  to  the  issuance  of  the  policy,  the  agent, 
and  therefore  the  onnpany,  was  fully  advis- 
ed as  to  the  exlstoioa  of  othw  outstanding 
insurance^ 
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In  State  Insurance  Companr  v.  Du  Bola,  7 
Colo.  App.  214,  44  Pac.  756,  In  an  oplntou  by 
Judge  Beed,  who  wrote  the  opinion  In  the 
Wlch  Caae,  sapra,  It  was  said:  "A  state- 
ment In  an  application  for  Insurance  •  •  • 
that  the  title  was  In  the  applicant  and  by 
warranty  deed,  when  In  truth  It  was  In  htm 
and  another  by  will,  Is  not  available  as  a 
defense  to  an  action  on  the  policy,  where  it 
appears  that  the  applicant  disclosed  all  the 
facts  to  the  soliciting  agent  of  the  company, 
by  whom  the  misstatement  was  written"  in 
the  policy,  though  the  same  was  signed  by 
the  applicant 

In  Continental  Insurance  Company  v. 
Chamberlain,  132  U.  S.  804,  10  Sup.  Ct  87, 
33  L.  Sd.  341— which,  if  incoDslstent  with 
the  doctrine  announced  in  the  Fletcher  Case, 
supra,  would,  as  the  later  pronouncement, 
be  controlling— the  court,  by  Mr.  Justice 
Harlan,  said  that  the  soliciting  agent  was 
the  agent  of  the  company,  and  if  he  filled  out 
an  application,  which  be  was  not  bound  to 
do,  or  made  representatlom  or  gaye  advice 
as  to  the  diaracter  of  the  answers  to  be  giv- 
en by  tbe  applicant,  his  acts  were  the  acts 
of  the  insurer,  and  the  latter  could  not  void 
tbe  policy  for  a  breach  of  the  alleged  war- 
rantlM  or  representations  therein  contained. 
It  is  true  that  the  court  based  Its  decision,  In 
part  at  least,  upon  a  statute  of  the  state  of 
Iowa,  in  tbe  light  of  Trhlcb  the  contract  of 
Insnrance  was  ctmstmed,  declaring  a  solicit- 
ing agent  to  be  the  agent  of  the  insurer  in 
making  oat  and  transmitting  applications. 
Neverthdess,  the  reasoning  of  the  court,  up- 
on general  principles,  as  we  believe*  would 
make  sncb  an  agent  the  representative  of 
the  Insurer  to  the  extent  that  his  acts,  In 
filling  In  tbe  blanks,  would  be  binding  on  his 
company.  Insurance  Company  t.  Wilkinson, 
13  WaU.  222,  23S,  236,  20  L.  Ed.  617.  But  it 
is  said  that  a  still  later  case  (Northern  As- 
surance Co.  V.  Grand  View  Building  Asso- 
ClBtlon,  183  n.  8.  806^  22  Sup.  Ct  133,  46  L. 
Ed.  21^,  in  effect  overrules  the  Chamber- 
lain Case,  and  reinstates  the  doctrine  of  the 
Fletcher  Case.  It  would  serve  no  useful 
purpose  to  attempt  an  analysis  of  these  vari- 
ous opinions,  and  it  is  enough  to  say  that  the 
Supreme  Court  itself  did  not  assume  therein 
to  refer  to,  or  overrule,  the  Cbam1>erlain 
Case,  and  we  cannot  presume  that  such  was 
its  intention,  particularly  as,  at  the  same 
term,  in  McMaster  v.  New  York  Life  Insur- 
ance Co.,  183  U.  S.  25,  22  -Sup.  Ct  10,  46  L. 
Efl.  64,  the  Chamberlain  Case  Is  referred  to 
with  approval.  In  a  recent  case  (Stemaman 
V.  Metropolitan  Life  Ids.  Co.,  170  N.  Y.  13, 
62  N.  E.  763.  57  L.  R.  A.  318,  88  Am.  St  Rep. 
625)  the  doctrine  of  the  Chamberlain  Case  is 
followed,  and  the  Fletcher  Case,  if  Inconsist- 
ent disr^arded,  although  tbe  Northern  As- 
surance Co.  Case  had  then  been  banded  down 
and  was  before  the  court  Tbe  United  States 
Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit, In  CarroUton  Furniture  Co.  t.  American 


Credit  Indemnity  Co..  124  Fed.  25,  59  C.  C. 
A.  545,  In  commenting  on  all  three  of  these 
federal  cases,  followed  the  doctrine  of  tbe 
Chamberlain  Case,  apparently  considering  It 
as  authority,  on  'general  principles  of  law, 
for  holding  a  soliciting  agent  as  the  repre- 
sentative of  the  insurer,  and  distinguished 
it  both  from  the  Fletcher  and  the  Northern 
Assurance  Co.  Cases. 

The  facts  of  the  present  case  being  so  near- 
ly like  those  in  tbe  Chamberlain  and  tbe  Wil- 
kinson Cases,  supra,  and  the  doctrine  which 
we  have  applied  here  being  In  harmony  with 
our  own  previous  decisions,  we  do  not  hesi- 
tate to  say,  as  applicable  to  the  facts  of  the 
case  at  bar,  that,  since  the  assured  correctly 
answered  question  18,  and  the  soliciting 
agent  had  knowledge  that  tbe  applicant  had 
received  compensation  for  an  injury,  but  did 
not  put  down  the  answer  as  given,  but  wrote 
a  dieterent  one,  even  though  the  assured 
signed  the  application  and  Is  presumed  to 
have  read  It,  the  wrong.  If  any  committed, 
was  that  of  the  authorized  ag^t  of  the  in- 
surer, and  so  the  wrong  of  tbe  Insurer  Itself, 
and  the  latter  cannot  be  heard  to  Insist  upon 
its  right  to  declare  void  tbe  policy  on  the 
ground  of  tbe  alleged  breach  of  warranty. 

From  another  point  of  view,  also,  this  al- 
leged  improper  answer  cannot  be  allowed  to 
defeat  the  policy.  In  wbat  we  have  already 
said  we  have  assumed,  with  defendant  that 
this  answer  Is  equivalent  to  a  statement  by 
tbe  assured  tbat  he  had  never  received  com- 
pensation from  an  Insnrance  company  for  an 
Injury,  The  atle^ed  false  answer  on  Its  face 
is  Imperfect  and  IncompleteL  It  suggests 
tbat  compensation  might  have  been  received. 
The  defendant  received  tbe  application  with 
this  Incomplete  and  Imperfect  answer  in  It 
took  the  applicant's  premium  money,  and  Is* 
sued  the  policy.  Had  It  been  dissatisfied 
with  this  answer.  It  should  have  withheld 
the  policy  until  a  more  perfect  and  complete 
one  had  been  given.  Such  being  the  case,  it 
seems  to  be  tbe  general  rule  that  the  insurer 
cannot  avoid  the  policy  on  the  ground  of  any 
inaccuracy  or  incompleteness  of  such  an  an- 
swer. 2  Bacon,  Benefit  Societies  &  Life  In- 
surance, fi  427;  1  Bacon,  S  204  et  seq.  Man- 
hattan Ins.  Co.  T.  WllUs  &  Bro.  et  al..  60  Fed. 
236,  8  C.  C.  A.  Phoenix  Life  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  7  Sup.  Ct.  600,  80  L 
Ed.  644,  where  Mr.  Justice  Gray,  in  an  elab- 
orate opinion,  collects  the  authorities  and 
comments  upon  them,  and  sums  up  by  say- 
ing. 11  •  «  •  Where  upon  the  face  of  the 
application  a  question  appears  to  be  not  an- 
swered at  all,  or  to  be  imperfectly  answered, 
and  the  Insurers  issue  a  policy  without  fur- 
ther Inquiry,  they  waive  the  want  or  imper- 
fection in  the  answer,  and,  render  the  omis- 
sion to  answer  more  fully  immaterial."  Triple 
Link  Association  v.  Froebe,  90  111.  App.  299. 

The  defense  that  defendant  changed  his 
occupation,  and  thereby,  under  the  provi- 
sions of  the  policy,  violated  bis  cootract;  la 
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pleaded,  not  u  a  bar  to  the  action,  but  imly 
In  dlmUmtkm  <»C  tlie  smonnt  of  the  reoorory. 
Defendant^  la  xesponM  to  an  appropriate 
qoestlon,  answered  that  hlg  occupation  was 
railroad  brakeman.  The  Cact  Is  that  he  was 
killed  while  making  an  ascension  In  a  bal- 
loon. Defendant  asserts  that  In  so  doing  he 
was  following  the  occupation  of  agronant, 
which,  under  the  classification  made  by  the 
company's  rate  book,  was  a  more  hazardous 
one  than  that  of  a  railroad  brakeman.  The 
policy  contains  this  provision:  "Should  the 
Insured  be  Injured  or  killed  while  following 
any  occupation  or  In  any  exposure  or  per- 
forming acts  parallel  In  hazard  to  the  char- 
acteristic acts  of  any  occupation  classed  by 
the  company  as  more  hazardous  than  Is  speci- 
fied In  the  application  for  this  policy,  the 
principal  sum  and  weekly  Indemnity  shall 
be  for  such  amount  as  the  premiums  paid 
will  purchase  at  the  rates  fixed  for  such 
;nore  hazai-dous  occupation."  It  is  u[>on  this 
IHXtTisIoQ  that  defendant's  contention  rests, 
and  counsel  say  that,  if  any  recovery  at  all 
can  be  had,  It  should  be  on  the  basis  of  the 
Insured's  pursuing  the  occupation  of  an  aero- 
naut, which,  according  to  its  classification, 
would  entitle  plalntllT  to  recover.  If  any- 
thing, a  sum  not  in  excess  of  $333.33.  Claus- 
es like  the  one  quoted  have  been  before  the 
courts  for  consideration,  and,  so  far  as  we 
are  advised,  the  uniform  holding  is,  where, 
as  here,  the  only  classlflcatlon  made  hy  the 
insurance  company  Is  of  occupations  and  not 
of  psrtlcular  acts  or  exposures,  a  change  of 
occupation,  such  as  will  defeat  the  policy, 
must  be  a  permanent  change,  or  a  tempo- 
rary change  which,  In  all  substantial  re- 
spects, for  the  time  being  is  a  change  of  oc- 
cupation, and  that  the  policy  Is  not  defeated 
by  the  p^onnance  of  some  IndlTldual  act, 
or  Indulging  or  engaging  In  some  particular 
exposure,  which  Is  of  a  more  hazardous  na- 
ture than  that  attending  the  fixed  occupa- 
tion glvei  by  the  Insured  upon  which  the  In- 
surance was  effected.  In  Union  Mutual  Ac- 
cident Assodatlon  t.  Frohaid,  134  111.  228, 
25  N.  B.  642, 10  L.  B.  A.  883,  23  Am.  St  Rep. 
664^  where  the  by-law  was  substantially  the 
same  as  here,  the  ruling  of  the  court  was  as 
we  have  stated.  Other  cases  to  the  ssme 
effect  are  Holiday  t.  A.  M.  A.  Aas'n,  103 
Iowa,  178,  72  N.  W.  44^  64  Am.  St  Rep. 
170;  N.  A.  L.  dk  A.  Ins.  Co.  t.  Burroughs,  60 
Pa.  48,  8  Am.  Rep.  212;  HaU  r.  A.  H.  A. 
Ass'n,  86  Wis.  618,  67  N.  W.  866;  Comstock 
v.  r.  A.  Ass^  116  Wis.  382,  93  N.  W.  22; 
Faa  K.  L.  Ism.  Qo,  t.  Snowden,  58  Fed.  S42, 
7  C.  a  A.  264. 

There  was  no  evidence  that  the  deceased, 
after  the  policy  was  Issued,  made  an  ascen- 
sion In  a  halloon  more  than  the  one  time, 
when  he  was  fatally  injured,  or  that  he  re- 
ceived compensation  for  that  The  d^end- 
ant's  soUddng  agent  knew  at  the  time  the 
application  was  made  that  the  assured  had 
theretofore  engaged  In  this  amusemoit  and 


would  likely  so  Indulge  hlmsdf  In  the  future, 
and  was  told  by  the  assured  that  he  wished 
a  policy  that  would  protect  him  In  case  he 
was  Injured  Ut -so  iUAag,  and  the  agmt,  who 
produced  his  rate  book,  told  hhn  that  occa- 
sional ascension*  In  a  balloon  by  way  oC 
amusement  or  pleasure  would  not  sTold  the 
policy,  and  IMt  be  was  Justified,  under  the 
rata  book.  In  classifying  the  risk  as  that  of  a 
railroad  brakeman,  and  that  It  was  only  in 
case  the  Insured  should  pormaneDtly  change 
his  occupation  to  that  of  an  aSronant  that  tbe 
policy  would  be  avoided.  It  may  be  that,  an- 
der  the  doctrine  announced  by  some  cases, 
where,  ss  here,  the  soliciting  agent  is  author- 
ized hy  his  company  in  taking  such  sRillca- 
tlons  to  classic  the  risk,  his  coistructlon  of 
the  contents  of  the  company's  rate  book,  as 
to  the  character  of  the  risk  in  questira.  Is 
binding  upon  bis  company;  but  we  do  not 
have  to  go  to  that  extent  In  this  case,  for, 
under  the  suthorltles  dted,  there  was  no 
Bjub  ctauige  In  the  occiQwtlon  by  insured  as 
to  avoid  the  policy. 

In  this  ctmnectlon  It  is  iwopw  to  oonslder 
another  objection  of  defendant-^at  the 
court  wred  In  d«iylug  Its  motl(m  for  a  new 
trial  based  upon  newly  discovered  evidence. 
The  accompanying  affidavits  state  that  after 
tiie  trial  defendant  discovered  witnesses  wbo, 
If  sworn  and  produced,  would  testify  that  the 
Insured  bad  wpeateAJj,  attet  the  policy  was 
Issued,  made  halloon  ascensions  for  hire,  and 
that  In  so  doing  he  intended  permanently  to 
change  his  occupstlon.  The  showing  msde  Is 
insufficient  to  Justify  the  granting  of  a  new 
trial,  and  the  court  did  not  commit  error  In 
its  ruling.  The  record  shows  that  dtfendant 
produced  evidence  as  to  one  ascension  In  a 
balloon  by  the  insured  at  the  fair  grounds  In 
Qrsnd  Junction,  this  state,  after  the  policy 
was  written,  and,  by  diligent  Inquiry,  might 
then  have  ascertained,  as  well  as  after  the 
trial  was  finished,  that  compensation  was  paid 
therefor,  and  that  other  ascensions  were 
madfc  Proper  diligence  to  secure  this  erl* 
deuce  before  tbe  trial  was  not  estahllshed  by 
the  affidavits,  and,  in  other  rejects  not  nec- 
essary to  mention,  the  showing  was  insuf- 
flclent 

Tbe  court  allowed  to  plaintiff  $300  as  attor- 
ney's fees  under  tbe  authority  of  section  1, 
c.  54,  of  tbe  Laws  of  1001,  p.  127,  which 
provides:  "Any  foreign  life  or  acrtdmt  insur- 
ance company  that  contests  any  claim  for  in- 
surance,  and  has  Judgmrat  rendered  against 
it,  shall  be  taxed  with  all  costs.  Indndlng  an 
attorney's  fee  for  the  attorney  for  the  suc- 
cessful party  such  fees  to  be  fixed  by  the 
court  before  whom  the  case  was  tried.**  De- 
fradant  assigns  this  award  as  oror  upon  tbe 
ground  tliat  the  statute  is  unconstltntlonaL 
In  Davidson  v.  Jennings,  27  Colo.  187,  60 
Pac.  354,  48  L.  B.  A.  340,  83  Am.  St  Rep. 
40,  a  like  provision  in  our  mechsnlc's  lint  act 
was  held  to  be  tmconstltntlonal,  being  In  con- 
travention of  section  0  of  our  Bill  of  Rights, 
since  It  discriminates  In  favor  of  a  plaintiff 
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against  a  defendaot;  the  latter  not  Iwlng  en- 
titled thereunder  to  a  like  privilege  in  case 
he  Bocceeda  in  defeating  tbe  action.  This  de- 
dBiou  was  approved  In  Campbell  v.  Los  An- 
geles Gold  Mine  Company.  28  Colo.  256,  04 
Pac.  194,  and  again  in  Antlers  Park  Company 
v.  Cunningham.  29  Colo.  284,  68  Pac.  220.  A 
like  decision  was  also  made  by  onr  Court  of 
Appeals  in  several  cases.  Las  Angeles  Gold 
Mine  Co.  V.  Campbell,  IS  Colo.  App.  1,  W 
Pac.  246;  Burleigh  Bldg.  Co.  et  al.  t.  Mer- 
chant Brick  &  Bldg.  Co.,  13  Colo.  App. 
406,  59  Pac.  83;  Perkins  v.  Boyd,  16  Colo. 
App.  266-270.  6S  Pac.  350.  Plaintiff  cites.  In 
support  of  the  validity  of  this  statute,  some 
cases  from>  Texas,  which  were  approved  by 
the  Supreme  Court  of  the  United  States, 
holding  a  similar  statute  valid.  These  deci- 
sions In  the  federal  court  are  not  controlling 
with  OS.  The  federal  courts  merely  accept 
the  meaning  of  the  state  statute,  as  Interpret- 
ed by  the  state  court,  and  follow  the  deci- 
sions of  the  latter  as  to  whether  it  violates 
the  state  Constitution.  Plaintiff,  however, 
cites  the  case  of  the  American  Smelting  Com- 
pany V.  Colorado  ex  rel.  Undsley,  34  Colo. 
240,  82  Pac.  531,  as  a  case  which.  In  principle, 
Dpholds  this  law.  If  it  have  that  effect,  it 
was  overruled  by  the  Supreme  Court  of  the 
United  States  In  204  U.  S.  103,  27  Sup.  Ct. 
1^  51  L.  Ed.  393.  This  latter  decision  would 
dearly  make  this  law  invalid.  In  that  it  dis- 
criminates against  a  foreign  life  or  accident 
Insurance  company  and  In  favor  of  a  domes- 
tic corporation  of  the  same  class.  It  would  be 
clearly  unconstltntlooa)  for  that  reason,  and 
it  also  falls  within  the  Inhibition  of  section  6 
of  the  Bill  of  Rights,  as  decided  in  the  David- 
son and  other  cases  supra.  This  error,  in  tax- 
ing attorney's  fees  as  part  of  the  costs,  Is  not 
sufficient  to  cause  a  reversal  of  the  Judgment. 
Five  hundred  dollars  will  have  to  be  deduc^ 
ed  from  the  amount  as  rendered. 

A  careful  examination  of  the  record  show- 
ing that  no  prejudicial  error,  other  than  the 
one  Just  mentioned,  was  committed  by  tbe 
trial  court,  its  Judgment,  with  the  modiflca- 
tlon  Indicated,  will  be  affirmed,  and  tbe 
cause  remanded  to  the  district  court,  with  in- 
structions to  vacate  Its  former  Judgment  and 
render  another  Judgment  In  faror  of  plalnUff, 
as  of  the  same  date,  and  In  a  mm  |S00  less 
than  that  one. 

Modified,  and,  as  modified,  affirmed,  and 
cause  remanded.  All  the  Justices  concurring. 


KOOH  v.  STORY. 

(Snpreme  Court  of  Oolorado.    Feb.  7,  1910.) 

1.  Parties  (B  6*)— Plaintiffs— "Real  Pabtt 
IN  Interest"— Tbubtee. 

Tbe  bolder  of  tbe  legal  title  to  property  Is 
the  "real  party  in  interest"  within  Mills'  Ann. 
Code,  i  8,  provision  requiring  actioDB  to  be 
broogbt  In  the  name  of  the  real  party  in  Inter- 
est, and  where  the  complaint  alleged  that  plain- 


tiff holds  the  legal  title  to  property  as  trustee, 
he  may  sue  to  enjoin  injuries  to  It  without  al- 
legang  the  beneficiary's  name  or  the  nature  of 
the  trust,  even  If  the  averment  as  to  holding  It 
in  trust  could  not  be  disregarded  as  nupluMge, 
as  it  could  be. 

[Ed.  Note.— For  other  cases,  sea  Fardsc,  Ont 
Dig.  IS  6-8;  Dee.  Dig.  I  6.* 

VoT  other  deflnittons,  see  Words  and  Phzaaeiw 
vol.  7,  pp.  6038-6940 ;  vol.  8.  p.  TTTft.) 

2.  JoBT  (B  14*)— Right  to  Tbiai.  by  Jubt— 
Equity  Cases. 

The  complaint  alleged  that  plaintiff  is  the 
owner,  holding  title  as  trustee  under  an  express 
trust,  and  bem^  possessed  and  entitled  to  pos- 
sesion of  certam  reservoirs,  and  that  defendant 
wrongfully  trespassed  upon  the  reservoirs,  cut 
their  banks,  and  placed  pipes  therein  so  as  to 
withdraw  all  the  water  to  plaintiff's  damage, 
.and  threatens  to  continue  such  trespasses,  and 
will  do  80  unless  restrained,  and  that  defendant 
owns  no  property  in  the  state  and  the  injuries 
are  irreparable,  so  as  not  to  permit  of  compen- 
sation at  law.  Held,  that  the  complaint  alleged 
an  equitable  cause  of  action  so  as  to  be  triable 
without  a  jury,  subject  to  the  court's  discretion 
to  submit  issues  of  fact  to  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  BB  35-83 ;  Dec.  Dig.  9  14.*1 

3.  Equitt  (B  381*)— FiNDiKas  of  Jubt— Con- 
clusiveness ON  Chancellor. 

Findings  on  issues  of  fact  submitted  to  the 
jury  in  an  equity  case  would  not  bind  the  chan- 
cellor. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  II  S13-S17;  Dec.  Dig.  |  381.*] 

4.  Appeal  anu  Ebbob  (S  104O*)— Habmless 
Eebob— Rulings  on  Pleadings. 

Any  error  in  sustaining  a  demurrer  to  a 
defense  did  not  prejudice  defendant  where  sub- 
stantially the  same  matters  were  left  in  other 
defenses  of  the  answer,  and  evidence  was  heard 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Fi-r»r.  Cent  Dig.  H  4008,  40M;  Dec.  Dig:  1 
IMO.*] 

5.  ESTOPPKL  (I  90*)— BllUriABLB  EwtOFVEL-^ 
AC1}UIEBCKNCB  —  KNOWLBDOB  OF  ADVBBSK 

Claim. 

That  plaintiff  knew  that  defendant  was 
doing  certam  woA  with  a  view  to  acquiring  an 
interest  in  tbe  waters  of  a  stream  from  which 
plaintiff  filled  his  reservoir,  would  not  estop 
plaintiff  from  objecting  to  defendant's  subse- 
quent trespasses  upon  his  reservoir,  where  he 
did  not  know  that  tbe  work  done  by  defendant 
was  under  a  senior  claim  to  the  water  rights 
in  the  stream  adverse  to  himself. 

[Ed.  Note.— -For  other  cases,  see  Eatonpel, 
Cent.  Dig.  I  252;  Dec.  Dig.  |  00.*] 

6-  Waters  and  Wateb  Courses  (5  282*)  — 
Resebvoirs— Takinq  Water— Defenses. 
That  there  was  at  all. times  enough  water 
In  a  stream  for  both  parties  would  not  Justly 
defendants  in  going  upon  plaintiff's  premises 
and  withdrawing  water  stored  In  his  reservoir 
from  the  stream,  especially  where  plalntilTs 
lights  in  the  stream  were  superior. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Ss  330,  331;  Dec. 
Dig.  S  282.*1 

7.  Appeal  and  Ebrob  (8  966*)— Review— 
DiscBBTioN  OP  Trial  Coubt^ontinuanoe. 
The  power  to  grant  continuances  is  discre- 
tionary with  the  trial  court,  and  its  rulings 
will  not  be  disturbed  In  the  absence  of  abuse  of 
discretion. 

tSd.  Note. — For  other  eases,  see  Appeal  ud 
Error,  Cent.  Dig.  I  3837;  Dec.  Dig.  |  96a*] 
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8.  Affeai.  and  Ebbob  (f  1043*)— Revibw— 

HaBICLESS  BbBOB— FbEJUDICIAX,  ErFECT. 

Appellant  caoaot  BuccessfuII^  u^^e  abase 
of  discretion  by  the  trial  court  in  denying  a 
continuance,  asbed  to  procure  an  absent  witness, 
where  the  witness  was  produced  at  trial  and 
testified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4121 ;  Dea  Dig.  {  1043.*] 

9.  GoNTinuANCB  (8  40*)— Time  roa  Applica- 
tion. 

In  a  suit  to  enjoin  trespasses  In  removing 
water  from  a  reservoir,  defendant's  application 
for  cofitinuance  on  the  ground  that  a  certain 
corporation  was  the  real  owner  of  the  reservoir 
and  should  be  made  a  defendant  waa  properly 
refused  as  made  too  late,  where  filed  only  2 
days  before  the  day  Bet  for  hearing,  and  more 
than  20  mmths  after  the  answer  was  filed. 

[EM.  Note.— For  other  casei,  see  Gonthraance, 
Gent.  Dig.  I  124:  Dec  Dig.  |  40.*] 

10.  TBESFAsa  (J  ai*)— Joint  Tobt-Feabobs— 
Joint  and  Sevebal  XjIabii-itt. 

If  defendant  and  the  corporation  for  whom 
he  worked  were  both  responsible  for  trespasses 
to  plaintifiTs  ceaervoir,  plaintiff  could  elect  to 
Bue  one  or  both  of  them  in  an  action  for  dam- 
ages and  injimctlon. 

[Ed.  Note.— For  other  cases,  see  Tresinss, 
Gent.  Dig.  |  70;  Dec.  Dig.  t  31.*] 

11.  Injunction  (S  109*)— Action— DKFENSEa. 
Where  neither  driendant,  nor  the  company 

whose  manager  he  was,  and  whose  orders  to 
trespass  upon  the  property  which  plaintiff  seeks 
to  protect  by  injunction  were  transmitted  to  its 
workmen  by  defendant,  had  any  vested  inter- 
est in  the  property,  defendant  cannot  defend  the 
iDjunctlon  suit  on  the  ground  that  the  orders 
were  given  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  |  187 ;  Dec.  Dig.  S  109.*] 

12.  Injunction  (S  48*)— Subjects  of  RELnr 
— Tbespasses  to  Realtt-^inole  OB  Con- 
tinuing Tbespabses. 

While  the  commission  of  a  single  treepaBs 
cannot  usually  be  enjoined  unless  it  is  destrae- 
tive  to  property  or  works  irreparable  injury,  if 
further  trespasses  are  threatened  or  the  single 
trespass  ia.  continuous  in  its  nature  it  may  be 
enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  8  101 ;  Dec  Dig.  8  4S.*1 

13.  Injunction  (8  48*)— Subjocis  of  Relief 
—Continuing  Tbesfass— Injubt  to  Rbbeb- 

VOIB. 

The  cutting  of  the  banks  of  plaintiff's  reser- 
voir by  defendant  as  manager  of  a  corporation 
and  placing  a  pipe  therein  to  withdraw  the  wa- 
ter  was  a  contmuine  trespass,  so  as  to  authorize 
the  enjoining  of  defendant  from  continuing  such 
acts,  under  the  rule  that  equity  will  enjoin  Ir- 
reparable fljid  continuous  trespasses  where  the 
legal  remedy  is  inadequate. 

[Ed.  Note.— For  other  cases,  see  Injiinctlon, 
Cent  Dig.  8  101;  Dec  Dig.  {  4S.*] 

14.  Injunction  (B  22*)— Objections  to  Rb- 
LiEr— Relief  Futile. 

In  a  suit  against  the  manager  of  a  cor- 
poration to  enjoin  trespass  upon  plaintiff's  wa- 
ter reservoir,  and  for  damages,  that  defendant 
has  left  the  state  and  severed  his  relations  with 
the  corporation  under  whose  orders  he  acted  in 
committing  the  trespasses,  would  not  prevent 
Issuing  the  injunction  against  him. 

[Ed.  Note.— For  other  cases,  see  Injonetion, 
Cent  Dig.  H  20,  21;  Dec^  Dig.  8  22.*] 


15.  Injunction  (8  18*)— Injubies  to  Pbopeb- 

TT— InSOLVENCT  of  DEFENDANT— NECESSITY. 

Defendant's  insolvency  is  not  essential  to 
granting  injunctive  relief  against  injury  to  real- 
ty, where  money  damage  are  inadequate  or  the 
extent  of  the  injuries  cannot  be  ascertained,  or 
where  the  trespasses  will  destroy  the  property, 
though  it  is  an  additional  ground  for  relieL 

[Bd.  Note.— For  other  cases,  see  Injunctloiit 
Cent  Dig.  8  17 ;  Dec  Dig.  8  18.*] 

18.  Appeal  and  Ebbob  (B  1051*)— Review— 
Harmless  Ehbor- Aduission  of  Evidence. 
■  Error  in  admitting  evidence  was  not.  preju- 
dicial to  appellant  Tthere  the  material  findings 
were  sustained  by  evidence  other  than  that  ad- 
mitted. 

[Ed.  Note.— For  otbet  eases,  see  Appeal  and 
E^r^^Cent  Dig.  88  4161-4170;  Dec  Dig.  | 

Appeal  from  District  Court,  San  U^el 
County;  Tberon  Stevens,  Judge. 

Action  by  William  Story  against  A.  C. 
Koch.  From  a  judgment  for  plaintiff,  de- 
fendant appealed.  Affirmed. 

L.  C.  Elnikin  and  BeU,  CaUln  ft  Blake^  for 
appellant  S.  A.  BaUey,  U  W.  Allen,  and 
Stor7  ft  Story,  for  appellee. 

CAMPBELL,  J.  This  l8  an  action  to  re- 
strain d^endant  from  threatened  harmful 
Interference  with  certain  reservoirs  and  wa- 
ter rights  Claimed  by  plaintiff,  and  to  recover 
damages  for  the  injnries  which  past  interfere 
ence  has  already  inflicted.  Upon  final  hear- 
ing the  court,  having  found  that  the  water 
rights  and  rescorvolrs  described  In  the  com- 
plaint belong  to  plaintiff,  and  that  the  in- 
juries charged  bad  been  suffered  and  similar 
ones  threatened  by  defendant  Issued  the  per- 
manent Injunction  prayed  for.  Defoidant  is 
here  with  his  appeaL  The  complaint  alleges 
gennally  that  plaintiff  Is  ttie  owner,  holding 
title  as  trustee  of  an  express  trust,  possessed, 
and  mtltled  to  possession,  ot  certain  reser- 
voirs and  water  rights,  which  were  original- 
ly acqalred  as  ttie  result  of  an  apinoprEation 
1^  plalntlfTs  grantors,  and  that  the  same  sea- 
sonably w&re,  and  have  since  been  coDtlnaal- 
ly,  applled'by  tiiem  to  a  beneflcfal  use^  cbiefly 
for  milling  pnrposes;  that  defendant  wroi^ 
fully  trespassed  nptm  the  reservoirs,  cut  their 
banks,  placed  pipes  therein,  and  thtu  with- 
drew ttie  Impounded  waters  to  plalntlfCs 
damage,  and  that  detmdant  threatens  to  con- 
tinue such  trespasses  and  wrongful  acts  and 
wni  do  so  nnless  restrained  by  the  court 
There  are  further  allegations  to  the  eSeet 
that  defendant  owns  no  property  in  the  states 
is  without  meuis  to  respond  in  damages,  and 
that  the  injuries  are  of  such  a  character  as 
to  be  In  law  irr^rable.  The  answer  pats 
In  Issue  the  material  auctions  of  the  com- 
plaint and  contains  several  s«varate  defttises, 
one  of  which  is  claimed  to  be  an  estoppel, 
and  that  there  is  enoagb  available  water  for 
both  parties.  The  new  matters  are  traversed 
In  the  replication. 

On  this  appeal  many  errors  are  assigned 
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and  many  qneetlonB  argued  by  conned  Some 
are  without  merit  and  we  paas  than  by.  Tlie 
flnt  for  dlKiuBl<m  1b  tbe  oTwrulUig  of  tbe 
general  demorrer  to  the  amended  complaint, 
which  defendant  says  wae  error.  If  we  un- 
deratand  defendant's  argument,  it  la,  since  tbe 
complaint  alleges  that  plalntUTs  title  to  the 
premises  in  ccmtroreray  la  held  by  him  as 
trustee  of  an  express  tmat,  that  pleading  Is 
fatally  defective  because  It  does  not  set  out 
bow  and  by  whom  tbe  tmst  was  created,  or 
give  tbe  names  of  the  benefldarlee.  Author- 
ities from  other  Jurisdictions  are  cited  to  the 
point  that  where  tbe  trustee  of  an  express 
trust  sues,  particularly  where  he  is  seeking 
to  enforce  a  trust  or  change,  in  some  way, 
Its  terms,  be  must  allege  explicitly  the  na- 
ture of  bis  trust  and  disclose  tbe  name  of  his 
beneQdarles.  We  do  not  think  these  au- 
thorities sastain  defendant's  objections  to 
this  complaint.  Plaintiff  alleges  that  be  has 
tbe  title  to  this  property.  He  Is  suing  to  pro- 
tect it  from  Injury  and  to  preserve  It  for  the 
benefit  of  Its  equitable  owners.  Our  Code 
(Mills'  Ann.  Code,  i  3)  and  our  decisions  re- 
quire that  an  action  shall  be  brought  In  the 
name  ot  the  "real  party  in  Interest."  We 
have  determined  that  "one  who  hol^  the 
legal  title"  Is  "the  real  party  in  interest" 
Bassett  T.  Inman,  7  Cola  270-273.  3  Pac.  383; 
<3omer  v.  Stockdale,  6  Cola  App.  489,  492,  39 
Pac  S66;  Pomeroy  on  Code  Remedies,  i  62 
et  seq.  Applylr^  that  doctrine,  we  find  here 
that  plaintiff  alleges  In  his  complaint  that  he 
holds  the  legal  title  to  this  property.  The 
additional  allegatUm  that  he  holds  as  tmstee 
of  an  express  trust  may  be  r^arded  as  sur- 
plusage. But  If  not,  where  the  trustee  of  an 
express  trust  also  holds  tbe  legal  title,  he 
may  maintain  an  action  without  disclosing 
the  name  of  the  beneficiary,  or  the  nature  of 
the  trust  The  objectl<m  is  purely  technical, 
and  when,  as  in  this  cas^  the  beneflciarles 
would  be  concluded  by  tbe  judgmoit,  which 
would  be  a  bar  to  a  subsequent  suit  on  the 
same  cause  of  action  by  them,  the  objection 
Interposed  ought  not  to  be  favorably  consider- 
ed. The  Supreme  Court  of  California  In  sev- 
eral cases  has  had  the  point  under  considera- 
tion. In  Cortelyou  et  al.  v.  Jones  et  al.. 
132  Cal.  131.  64  Fac.  119.  It  was  iield  that 
where  tbe  legal  title  was  vested  In  the  plain- 
tiff, though  he  held  the  same  as  the  trustee 
of  an  express  trust  he  might  sue  In  his  own 
name  without  being  required  to  sue  In  a  rep- 
resentative capacity  or  to  set  up  In  the  com- 
plaint the  facts  creating  the  trust  In  Iowa, 
etc.,  Company  v.  Hoag,  132  Cal.  627,  64  ^c. 
1073.  the  court  said  that  where  the  trustee 
of  an  express  trust  holds  the  legal  title  he 
may  maintain  the  action  by  virtue  of  such 
title,  and  any  averments  In  the  complaint  as 
to  bis  official  appointment  or  trust  capacity 
may  be  treated  as  surplusage^  In  An  sou  v. 
Townsend.  73  Cal.  415,  10  Pac.  49,  it  was  de- 
cided that  the  holder  ot  tbe  legal  title  to  land, 
though  a  trustee  for  a  third  person,  is  tbe 
real  party  In  Inttfest  »^  may  maintain  tbe 


ftctlcm  to  protect  tbe  tmst  estnta  The  court 
said  that  since  plaintiff  has  the  legal  UUe  it 
does  not  ctmceni  the  defendant  whether  he 
holds  it  In  trust  or  not  As  far  as  defendant 
Is  concerned,  plaintiff  Is  "the  real  party  In 
Interest"  and  defendant  wonlf  be  itrotected 
by  the  Jnd^^ment  as  against  a  subsequent  suit 
on  tbe  same  cause  by  the  beneficiary.  Tbe 
complaint  here  Is  not  Tulnerahle  to  the  de- 
murrer on  the  ground  stated. 

It  Is  further  contended  that  the  complaint 
states  only  a  Ic^  cause  of  action,  one  for 
the  recoT«y  of  dam^es  for  a  mere  trespass 
to  realty.  The  same  omtentlon  is  made  also 
la  connection  with  defendant's  demand  tar  a 
Jury  trial,  which  tbe  court  reused.  Our  res- 
olntltm  of  it  here  wUl  settle  it  ther&  WhDe 
the  complaint  may  be  Inartlfldally  drawn, 
tiie  cause  of  action  pleaded  Is  equitable  in  its 
nature,  and  the  Issues  of  law,  as  well  as  of 
fact,  are  triable  by  tbe  court  without  a  Jury, 
subject  of  course,  to  the  discretion  of  the 
court  to  sutmlt  issues  of  fact  to  a  Jury,  whose 
flndlnKi^  howevor,  would  not  be  blndlns  uptm 
the  cimsclence  of  the  diancdlor.  Hall  v. 
Unn,  8  Colo.  204,  6  Pac  641.  Tlie  poidlng 
action  Is  to  retrain  continued  acts  ct  tres- 
pass upon  reservoirs  and  water  rights.  The 
case  made  is  raie  of  .equitable  cognizance,  as 
was  expressly  decided,  under  similar  aver- 
ments In  Saint  v.  Querrerlo.  17  Colo.  448,  80 
Pac.  885.  81  Am.  St  Bep^  320,  and  In  many 
other  of  our  decisions.  Whatever  may  be  the 
rule  in  other  Jurisdictions  we  do  not  pause 
to  Inquire,  tot  the  matter  Is  too  well  settled 
here  to  admit  of  argument 

T^e  objection  that  plaintiff's  demurrer  to 
a  defense  of  the  answer  which  set  up,  among 
other  things,  equitable  estoppti.  was  errone- 
ously sustained.  Is  unt^abl^  if  for  no  other 
reason,  because  substantially  the  same  mut- 
ters appe.ired  in  other  defenses  of  tbe  nn- 
swer,  and  were  not  stridden  out  or  objected 
to,  and  upon  which  evidence  was  beard.  No 
prejudice  to  defendant  by  auch  ruling,  even 
if  wrong,  resulted.  But  the  matters  alleged 
as  estoppd  did  not  have  that  effect  Merely 
because,  as  was  charged,  plaintiff  knew  that 
defendant  was  making  certain  expenditures 
and  doing  certain  work  with  a  view  of  ac- 
quiring some  Interest  In  the  waters  of  s 
stream  from  which  plalntlETs  supply  was 
also  drawn,  without  knowledge  on  plaintiff's 
part  that  a  senior  claim,  hostile  or  adverse 
to  that  of  plaintiff,  was  to  be  asserted,  would 
not  estop  plaintiff  from  objecting  to  subse- 
quent acts  of  defendant  in  cutting  his  reser- 
voirs and  withdrawing  water  from  them  un- 
der a  claim  of  right  In  other  respects  not 
necessary  to  mention  this  defense  is  de- 
fective and  the  demurrer  thereto  was  prop- 
erly sustained.  Tbe  court  found  that  In 
tbe  winter  season,  there  was  a  shortage  of 
water,  but  even  If  there  was  enough  avail- 
able water  for  both  parties  at  all  sessons, 
this  would  not  give  defendant  the  right,  cer- 
tainly if  plaintiff's  right  was  superior,  as 
we  have  hdd  it  wu,  to  enter  upon  tbe  piem- 
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Ises  of  the  latter  and  withdraw  water  from 
his  reservoir  after  It  had  been  diverted  from 
the  stream  and  stored  tbere. 

More  than  a  year  and  a  half  after  the  an- 
swer was  filed,  and  only  two  days  before  the 
day  set  for  hearing,  defendant  filed  an  ap- 
plication for  a  continuance  over  the  term, 
upon  the  gronnds  that  the  issues  to  be  tried 
were  legal,  and  that  the  regnlar  panel  of  Ju- 
rors for  the  term  had  been  dismissed,  that 
new  matters  bad  recently  been  set  up  In  an 
amended  replication,  because  an  important 
witness  was  absent,  whose  presence  could 
not  be  secured,  and  ni>on  the  further  sroond 
that  the  Alta  Mines  Company,  a  Wisconsin 
corporation,  was  the  real  owner  of  the  reser- 
voirs and  water  rights  claimed  by  plaintiff 
and  should  be  made  a  party  defendant  The 
power  to  grant  or  refuse  continuances  Is 
discretionary  with  the  trial  court,  and,  un- 
less Its  legal  discretion  Is  abused.  Its  rulings 
win  not  be  disturbed.  The  court  rightly  de- 
nied this  application.  As  we  have  already 
held,  the  Issues  were  equitable  and  trial  was 
by  the  court  The  alleged  absent  witness 
was  produced  at  the  trial  and  testified. 
Plaintiff  abandoned  at  the  trial  the  new  Is- 
sue set  up  in  the  replication.  These  three 
grounds  therefore '  are  out  of  the  case.  In 
80  far  as  the  application  was  based  upon  the 
suggestion  of  defendant  that  the  Alta  Mines 
Company  named  should  be  made  a  party,  the 
court  properly  disregarded  It,  If  for  no  other 
reason,  because  It  came  too  late.  The  com- 
pany did  not  ask  to  be  made  a  party,  and  de- 
fendant did  not  request  or  demand  but  only 
suggested  it  Defendant  was  at  the  time  of 
the  trespass  Its  general  manager  and  in  full 
charge  of  Its  local  affairs.  If  the  company 
was  either  a  proper  or  necessary  party  to 
the  action,  defendant  knew  it  as  well  when 
be  filed  his  answer  as  he  did  more  than  20 
months  later  when  he  asked  for  a  continu- 
ance. Possibly  had  the  application  been  sea- 
sonably made,  the  court  would  have  ordered 
the  corporation  to  be  brought  In  as  a  de- 
fendant, and  it  may  be  that  such  an  order 
would  have  been  appropriate.  Yet  plaintiff, 
might  elect  to  sue  one  or  both  wrongdoers. 
If  the  corporation,  as  well  as  defendant,  was 
responsible  for  the  alleged  Injury.  No  error 
was  committed  in  denying  the  ai^lication. 

The  chief  contention  of  defendant  is  that 
plaintiff  did  not  prove  title  or  show  grounds 
for  equitable  relief.  It  would  serve  no  use- 
ful purpose  to  review  the  voluminous  testi- 
mony. The  trial  court  concisely  and  clearly 
thus  stated  the  Issues  on  this  branch  of  the 
case  88  alleged  and  tried:  "The  defendant 
does  not  claim  that  he  has  any  Interest 
whatever  In  the  water  rights  or  In  the  prem- 
ises upon  which  the  reservoirs  of  the  plain- 
tiff are  situated.  It  Is  shown  by  the  evi- 
dence In  this  case  that  the  trespass  com- 
plained of  was  committed,  and  the  defendant 
attempts  to  avoid  responsibility  for  such  tres- 
pass by  showing  that  the  Alta  Mines  Com- 
pany has  some  interest  In  the  proulses  upon 


which  the  reservoirs  of  the  plaintiff  are 

situated  and  some  interest  In  the  water  rights 
claimed  by  the  plaintiff,  and,  further,  that 
the  water  appropriated  and  claimed  by  tha 
plaintiff  and  bis  grantors  Is  far  in  excess  of 
the  requirements  of  plaintiff  and  his  gran- 
tors for  mining  and  milling  purposes;  and 
also  that  he  Is  but  one  of  the  officers  of  the 
said  the  Alta  Mines  Company  and  transmit- 
ted the  orders  of  said  company  to  the  an- 
ploySe." 

The  court  seemed  to  regard  the  evidence 
as  not  In  serious  confilct,  and  found  all  the 
Issne^  of  fact  In  plalntlfTs  favor.  The  find- 
ings are  specific  that  the  legal  title  to  the 
reservoirs  and  water  rights  described  in  the 
complaint  is  vested  In  plaintiff;  that  they 
were  acquired  as  the  result  of  a  lawful  ap- 
propriation of  his  grantors,  and  are  prior  and 
superior  to  any  alleged  right  which  defend- 
ant claimed  In  bis  answer  and  testimony  was 
vested  In  his  company ;  that  defendant  en- 
tirely failed  to  establish  in  his  company  any 
adverse  rights  to  such,  or  any  oth^,  reser- 
voirs or  water  rights.  As  stated  by  the  trial 
court,  defendant  makes  no  claim  whatever 
to  any  Interest  1q  plaintUTs  alleged  reservoirs 
or  water  rights.  The  defense,  which  he 
sought,  hut  failed,  to  prove,  is  that  the  Alta 
Mines  Company,  of  which  he  was  the  reel- 
dent  manager,  was  their  owner,  or  had  su- 
perior rights  therein.  He  must  stand  or  fall, 
therefore,  with  his  employer.  He  also  seeks 
to  Justify  because  he  personally  did  not  cut 
the  embankments  or  lay  the  pipes,  or  with- 
draw water  from  plaintiff's  reservoirs,  but 
that  SDCh  acts,  If  done,  and  there  Is  no  ques- 
tion but  that  they  were  committed,  were  done 
by  workmen  of  the  Alta  Mines  Company  un- 
der orders  from  the  company  transmitted  by 
him  as  Its  manager.  The  court  having  right- 
ly found  that  no  hostile  or  conflicting  title 
whatever  to  these  properties  bad  been  estab- 
lished by  any  one,  but  if  so,  that  they  had 
not  been  acquired  by,  or  become  vested  in, 
defendant  or  the  Alta  Mines  Ccnnpany,  It 
conclusively  followed  that  the  orders  which 
that  company  gave,  and  which  defendant 
transmitted  to  Its  workmai,  to  commit  the 
acts  complained  of,  were  no  Justification  to 
him.  They  were  clearly  illegal.  The  most 
favorable  view  which  can  he  taken  in  defend- 
ant's favor  is  that  the  testimony  was  conflict- 
ing, though,  as  matter  of  fact,  the  findings  of 
the  trial  court  might  easily  be  upheld  upon 
many  questions  on  uncontradicted  evidence^ 

Defendant  further  contends  that  if  any 
trespass  or  wrongful  act  was  committed  tor 
him,  or  under  his  directions.  It  was  hut  a 
single,  and  not  a  continuous,  trespass,  and 
therefore  ought  not  to  be  enjoined.  He  fur- 
ther says  that  after  the  act  was  committed 
he  practically  removed  his  residence  from  the 
state  and  probably  toay  not  return  to  resume 
the  active  management  of  the  affairs  of  the 
corporation  whose  interests  he  was  endeavor- 
ing to  protect  We  do  not  perceive  the  force 
of  the  argnment  that  such  considerations  as 
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hlB  removal  from  the  state  and  th«  MTarlog 
of  blB  official  relaliona  to  bia  company,  ■bonld 
prerent  tbe  Innliig  of  an  Injimetlcai  agalnat 
him,  when  he  committed  the  wrongful  acta 
for  whldi  andi  relief  la  appropriate.  The 
general  mle  ia  that  Injunction  wUl  not  lie 
merely  becaoae  of  the  commission  of  a  single 
treapass,  vnleaa  destrnctlTe  of  the  property, 
cx  the  injury  la  Irreparable;  but  If  of  this 
character,  or  If  fiirther  acts  of  the  same  kind 
are  threatened,  oc  whan  tbe  single  act  is  con- 
tlnooua  in  Its  nature,  an  Injunction  will  lie. 
Here  the  wrongfal  acts  consisted  In  cutting 
the  banks  of  tbe  reservoirs  and  placing  a  wa- 
ter idpe  therein  through  whldi  water  was 
withdrawn  to  the  Injury  of  tbe  plaintiff.  In 
Its  very  nature  this  act  was  continuing,  and 
unless  prevented,  or  objected  to  by  plaintiff, 
would,  in  the  course  of  time,  not  only  furnish 
foundation  for  the  assertion  of  adverse  rights, 
but  be  highly  destructive  of  plalntUTs  prop- 
erty rights.  All  the  drcnmstanoes  show  that 
defendant  intended  to  continue  such  acts,  for 
he  claims  th^  were  rightful  because  of  his 
company's  ownership  of  the  properties  In 
question,  llie  evidence  as  to  tbe  character 
of  the  injuriona  acts  clearly  brings  the  case 
within  the  principle  that  a  court  of  equity 
will  enjoin  destructive  and  Irreparable  and 
continuous  trespaases.  and  where  no  adequate 
remedy  at  law  Is  afforded.  3  Pomeroy's  Bq- 
nlty  Jurisprudence,  I  1357. 

It  may  be  that  the  Insolvency  of  defend- 
ant was  not  shown  sufficiently  or  at  all ;  but 
this  follure  is  not  couclusive  against  the  right 
of  plaintiff  to  Injunctive  relief.  Defendant 
himself  says  practically  that  he  is  a  nonres- 
Ment.  and  It  is  quite  uDiformly  held  that  in- 
solvency, while  an  additional  ground  for  re- 
lief of  this  character,  is  not  essential  to  the 
granting  ot  such  rell^  where  money  damages 
are  inadequate,  or  the  extent  of  the  Injury 
Is  not  ascertainable,  or  the  wrongful  acte  are 
destructive  of  the  property.  High  on  Injunc- 
tions. I  717. 

0?he  objections  to  the  rulings  of  the  court 
on  tlie  evidence  are  not  of  sufflcient  Impor- 
tance to  draiand  discussion.  In  no  event 
were  any  of  them  prejudicial  to  defendant, 
and  if  the  evidence  admitted,  to  which  de- 
fendant objected,  should  be  excluded,  the 
findings  nevertheless  could  be  sustained.  A 
carefnl  examination  of  the  voluminous  rec- 
ord and  tbe  briefs  of  counsel  convinces  us 
that  the  judgment  was  right,  and  it  is  ac- 
cordingly affirmed. 

STEELE,  a  J.,  and  MUSSER,  J.,  concur. 


CHCRCH  et  al.  v.  HKVDRIE  &  BOLTHOPT 

MFG.  &  SUPPLY  Co.t 
(Supreme  Court  of  Colorado.   March  7,  1910.) 
I^iXADUfo  a  846*)  — AomssiONs  or  Puun- 

INO. 

^Vbere  plaintiff  allied  that  tb»  corporation 
ct  which  defendants  were  directors  was  or* 


ganlsed  under  the  laws  of  the  state,  and  that 

between  certain  dates  the  plaintiff  sold  to  It,  at 
its  regueat,  certain  goods  which  tbe  company 
agreed  to  pay  for  on  delivery,  and  that  s  de- 
mand had  been  mads  upon  toe  oompaoy  and 
the  defeodanta  (or  pajrment,  which  they  refnaedr 
and  defendants  In  their  answer  stated  that  the; 
did  not  have  safficient  knowledge  on  whidi  to> 
base  a  belief  aa  to  whether  the  matters  aet 
forth  in  tbe  complaint  were  tme,  It  was  proper 
to  grant  a  judgment  for  plaintiff  on  the  plead- 
ings, since  defendants  bein^  officers  of  the  cor- 
poration, are  presamed  to  have  knowledge  of 
the  matters  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading,. 
CenL  Dig.  S  1006;  Dec.  Dig.  S  345.*] 

Appeal  from  Comity  Conrt,  City  and  Coun- 
ty of  Denver;  John  I.  MuUlns,  Judge. 

Action  by  Heodile  ft  Bolthoff  Manufacture 
Ing  A  Supply  Company  against  Frank  Church 
and  others.  From  a  judgment  for  plaintiff, 
defendante  appeal  Affirmed. 

F.  A.  Williams  and  O.  Q.  Richmond,  for 
appellants.  Ernest  Morris  and  Wm.  W. 
Grant,  Jr.,  for  appellee. 

STEELi;  a  J.  The  action  was  brought  to- 
recover  the  amotmt  due  from  the  corporation 
of  which  the  defendants  were  directors,  and 
Is  based  upon  the  fiUlui^e  of  the  directors  to 
file  the  annual  stetemoit  required  by  the  stet- 
ute.  TbB  answer  contains  tbe  following:  (]> 
"Aa  to  whether  the  matters  set  forth  In  para- 
graphs 2,  S,  and  6,  or  any  of  them,  are  true, 
defendants  have  not  and  cannot  obtain  suf- 
ficient knowledge  or  information  npon  which 
to  base  a  twllef."  The  motion  of  the  plain- 
tiffs for  Judgment  upon  the  pleadings  upon 
the  ground,  among  others,  that  the  answer 
admitted  the  allegations  of  the  complaint, 
was  granted,  and  judgmoit  was  th«enpon 
roidsred.   Tbe  defendants  have  appealed. 

In  the  brief  of  the  appenanta  It  la  stated 
that:  "Tbe  only  Issue  tendered,  which  will 
be  here  urged,  was  a  statutory  doilai  that 
the  goods,  wares,  and  merchandise  were  sold 
and  delivered  by  apptilee  to  appellants." 
This  removes  from  our  consideration  all  ques- 
tions save  that  of  determining  whether  the- 
first  paragraph  of  the  answer  does  or  does 
not  tender  an  Issue.  In  the  second  paragraph 
of  tbe  complaint,  it  is  alleged  that  the  West- 
ern Realty  &  Paving  Company  is  a  corpora- 
tion organised  and  existing  under  and  by  vir- 
tue of  the  lavrs  of  Colorado.  The  fifth  para- 
grajA  ct  the  complaint  contains  the  averment 
that  between  the  Ist  of  October  and  the  17th 
of  November,  1904,  the  plaintiff  sold  and  de- 
livered to  the  Western  Beal^  ft  Paving  Com- 
pauy,  at  Ite  special  instance  and  request,  cer- 
teln  goods,  wares,  and  merchandise  of  tb# 
value  of  $127.80  (an  itemised  account  of 
which  la  atta<Aied  to,  and  made  a  part  of  the 
complaint),  and  that  tbe  said  company  agreed 
to  pay  for  tlie  same  upon  the  dates  of  the 
delivery  of  the  goods.  The  sixth  paragraph 
of  the  complaint  avers  a  demand  npon  the 
company,  and  the  defendacta,  for  Ihe  pay- 
ment of  the  amount,  and  their  refusal. 


•For  othw  cMsa  ■«•  sama  toplo  and  aactlOD  NUUBBR  Id  Dec  A  Am.  Dlai.  1907  to  data,  ft  Rsportsr  Indflse# 

t  For  eoocnrrtng  opinion,  see  107  Pac.  1120. 
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The  matter!  contained  In  these  paraKraphs 
are  those  which  the  defendant  sought  to  trar- 
erse  in  the  form  prescribed  by  the  Code;  but 
the  defendants,  being  officers  of  the  corpora- 
tion, cannot  be  heard  to  say  that  they  ''have 
not  and  cannot  obtain  a  sufficient  knowledge 
or  Information  upon  which  to  base  a  belief" 
with  respect  thereto  because  such  matters 
are  -  presumptively  within  their  Itnowledge. 
Such  a  denial  tenders  no  Issue  and  is  an  ad- 
mission that  the  allegations  stated  the  truth. 
Fravert  t.  Fester,  11  Colo.  App.  387,  63  Pac. 
28a 

The  answer  not  having  tendered  an  Issue. 
Judgment  upon  the  pleadinss  was  properly 
granted. 

Judgment  affirmed. 

OABBBBT  and  WHITE,  JX,  Concur. 


LOYAL  MUX.  FIRE  INS.  CO.  v.  J.  S. 
BROWN  &  BHO.  MBRCANTII^  CO. 

(Supreme  Court  of  Colorado.   Dec  6,  190d. 
Behearing  Denied  April  4,  1910.) 

1.  iNSUSANCl  (I  161*)— FlHB  POUCT— AMTI- 

CATiOM— Effect  as  Part  op  Policy. 

Where  the  execution  of  an  application  by 
Insured  was  not  a  coDdition  precedent  to  the 
policy  taking  effect,  and  assured  did  not  agree 
to  make  an  application  after  the  policy  was  is- 
sued, an  application  sulisequently  executed  by 
him  is  not  a  part  of  tlie  contract  of  insurance 
so  as  to  limit  the  company's  liability ;  the  poli- 
cy Itself  fixing  the  rights  cf  the  parties. 

[Ed.  Note.— Fbr  other  cases,  see  Insurance, 
Cent.  Dig.  S  308;  Dec  Dig.  1 151.*] 

2.  Insubance  (S  Fibb  Insctbanob-Op- 

EKATION— RefBRENCE  TO  APFUCATI ON— AB- 
SENCE OP  Application— Effect. 

A  proviBion  of  a  fire  policy,  avoiding  the 
policy  if  insured  failed  to  build  brick  or  stone 
chimoeya  within  30  days  "from  the  date  of  this 
application,"  could  not  be  invoked  to  avoid  the 
policy  for  aoncompHance  therewith,  where  no 
application  was  made  a  part  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  316.*] 

S.  IltSUBANCE  (I  668*)— FiBE  POLICT— AOTIOHS 
— JUBT  QUBBTION— InOREASE  OP  RiSK. 

Whether  the  building  of  an  addition  to 
the  insured  property  after  the  issuance  of  the 
policy  increased  the  hazard,  so  as  to  avoid  the 
policy,  is  a  question  of  fact  in  an  action  on  the 
policy. 

[Ed.  Note.— EVir  other  cases,  see  Insurance, 
Cent  Dig.  |  1741;  Dea  Dig.  |  668.*] 

4.  Inburancb  (B  640*)  — Fibb  Polict— Ac- 
tions ~  BuiLDina  —  Issues  —  Missxatb- 
MENT  OP  Title. 

In  an  action  on  a  fire  policy,  allegations  of 
the  answer  that  the  policy  was  to  be  void  if  in- 
sured's interest  In  the  property  was  not  truly 
stated,  and  that  insured  falsely  represented  that 
he  owned  the  premises  on  which  the  property 
was  located,  did  not  raise  the  defense  that  the 
policy  was  void  because  the  insured  property 
was  not  on  ground  owned  by  insured  in  fee, 
where  neither  the  answer  nor  the  policy  stated 
what  insured's  interest  was  in  the  ground  on 
which  the  building  was  located:  a  provision  of 
the  policy  avoiding  It  If  the  building  H,on  ground 


not  owned  by  insured  in  fee  not  being  such  a 
statement 

[E>1.  Note.— For  other  cases,  see  Insniance, 
Cent.  Dig.  !  1617 ;  Dec  Dig.  f  640.*] 

5.  Insubance  <S  640*)— Fibb  Ihsubance- Ac- 
tions—Defenses— Necesutt  or  Pleading. 
In  an  action  on  a  fire  policy,  the  company 

must  plead  facts  relied  upon  to  avoid  the  policy 

under  its  provisions. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent.  Dig.  8  1617 ;  Dec.  Dig.  fi  640.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  Frank  T.  Johnson,  Judge. 

Action  by  the  J.  S.  Brown  &  Bro.  Mer- 
cantile Company  against  the  Loyal  Mutual 
Fire  Insurance  Company.  EYom  a  Jndjrment 
for  plaintiff  upon  a  directed  venUct,  defend- 
ant appeals.  Affirmed. 

John  F.  Mail,  for  appdlant  Blcksler, 
Bennett  &  Nye,  for  appellee^ 

GABBERT,  J.  The  Loyal  Mntoal  Fire 
Insurance  Company  Issued  a  policy  of  Insur- 
ance to  <me  H.  S.  Beach,  whereby  It  insured 
the  latter  from  loss  by  fire  upon  a  building 
occiQiled  u  a  storeroom  and  residence,  and 
also  upon  Its  contmts,  consisting  of  house- 
hold goods  and  merdiandhK^  The  property 
Insured  was  destroyed  by  fire,  and  thereaft- 
er Beach,  for  a  ralnable  consideration,  sold 
and  transferred  to  the  J.  S.  Brown  &  Bra 
Mercantile  Company  all  his  Interest  In,  and 
claim  to,  the  llablllt:^^  of  the  Insurance  com- 
pany tot  the  loss  cocasloned  by  the  fire.  The 
morcantUe  company  brought  suit  against  the 
Insurance  company.  On  the  Issues  made  by 
the  pleadings,  the  case  came  on  for  trial  be- 
fore a  jury.  At  the  conclnslon  of  the  testi- 
mony, the  court  directed  a  verdict  In  favor 
of  the  plaintiff,  and  Judgment  was  rendered 
accordingly.  From  this  judgment  the  insur- 
ance company  appeals. 

The  sereral  assignments  of  error  urged  by 
counsel  in  support  of  the  contention  tliat  the 
court  erred  In  Erecting  a  verdict  are  em- 
braced in  the  one  general  proposition  tbat 
under  the  testlmonji  the  court  should  Have 
directed  a  verdict  for  the  Insurance  company 
instead  of  a  verdict  for  the  plolnUff.  The 
policy  refers  to  an  application  for  Insurance 
made  by  Beach,  and  makes  It  a  part  of  the 
policy,  whl<^  recites  that  one  of  the  consid- 
erations for  Its  Issuance  is  the  agreements, 
covenants,  statements,  and  warranties  of  the 
assured  In  liie  application.  The  policy  was 
offered  by  plaintiff  without  offering  in  con- 
nection thowwlth  the  application  referred 
to.  The  complaint  did  not  mentlmt  any  ap- 
plication. The  answer  did,  bat  the  plaintiff, 
by  replication,  pleaded  facta  from  which  it 
appeared  the  application  set  ap  by  defend- 
ants in  its  an8w»  was  no  part  of  the  poller. 
The  insurance  companji  objected  to  the  re- 
ception of  Hba  policy  upon  the  ground  that 
the  application  was  a  part  of  the  contract 
of  Insurance,  and  without  It  ttie  poIl<7  was 
Incomplete.  Counsel  for  plalntifl  raited  that 
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ttier  did  not  have  the  application,  and  there- 
fore could  not  offer  it.  Coanael  for  the  in- 
Borance  company  then  atated  that  he  had  the 
application  In  bla  poaaesBlon,  and  -wonld  de- 
liver it  to  opposing  connsd  vjftm  reqneet. 
The  objection  was  orermled. 

What  the  mle  mlglit  be  in  a  case  where 
the  appUcatltm  for  insnranee  la  referred  to 
la  the  policy  and  made  a  part  thereof,  and 
the  complaint  refers  to  it  when  it  Is  within 
the  power  of  the  plaintiff  to  offer  It  in  con- 
nection with  the  policy,  we  are  not  required 
to  determine.  It  appears  from  the  testimony 
that  tUe  agent  of  the  company  called  at 
Beach's  place  of  business  and  wanted  to  write 
a  policy.  Mr.  Beach  wae  not  at  home,  and 
the  agent  requested  Mrs.  Beadi  to  alga  an 
application  In  her  husband's  name.'  She  re- 
fused, and  the  agent  then  stated  that  wh^ 
he  returned  to  Denver  he  would  send  Beach 
a  policy  and  an  application,  which  Beach 
could  sign  and  return.  A  few  daje  later  he 
mailed  to  Beach  the  policy  of  Insurance  In- 
volved, and  also  a  blank  application,  wUch 
he  requested  Beach  to  sign  and  return  to 
him.  Beadi  accepted  the  policy  and  allied 
the  application  In  blank  without  answering 
any  of  the  questions  or  making  any  state- 
ments in  relation  to  the  pn^nty  Insured. 
It  should  be  borne  in  mind  that  it  does  not 
appear  the  execution  of  the  application  was 
a  condition  precedent  to  the  policy  taking 
effect,  or  that  it  was  issued  under  an  agree- 
ment on  the  part  of  Beach  to  execute  one 
afterwards.  In  such  circumstances  the  rule 
of  law  Is  that  where  a  policy  of  insurance 
has  been  Issued  without  a  written  applica- 
tion, and  without  an  agreement  to  execute 
one  afterwards,  an  application  mbsequently 
ddlvered  is  not  a  part  of  the  contract  of  In- 
surance. Mich.  Bis.  Co.  V.  Wich,  8  Colo. 
App.  409.  46  Pac.  «87;  Le  Roy  v.  Park  Fire 
Ins.  Co.,  3D  N.  y.  56.  The  court  did  not  err 
in  permitting  the  policy  to  be  introduced 
without  the  application,  because  It  appears 
there  was  mme  upon  which  the  pollcj::  was 
predicated. 

Counsel  for  the  Insurance  company  con- 
tends that  the  evldenc'e  relative  to  the  cir- 
cumstances under  which  the  policy  was  de- 
livered and  the  application  was  signed  should 
not  have  been  admitted,  for  the  reason  that 
this  testimony  contradicted  the  replication  in 
the  case.  The  purpose  of  the  averments  of 
the  replication  filed  by  plaintiff  was  to  state 
facts  from  which  it  wonld  appear  that  the 
application  was  In  no  sense  a  part  of  the 
policy,  and  that  any  statements  or  r^resen- 
tatlons  therein  would  not  be  binding  upon 
Beach,  and  It  was,  therefore,  competent  to 
admit  testlOHmy  with  respect  to  what  ac- 
tually took  place  betweok  Beadi  and  the 
agent  with  reference  to  tiie  appllcatUm  for 
the  purpose  of  proving  Beach  was  not  bound 
thereby.  State  ms.  Go.  v.  Taylor,  14  Cola 
409^  24  Pac  888,  20  Am.  Bt.  Bep^  281. 

The  next  point  urged  on  behalf  of  the  in- 
■urance  companji  Is  that  the  evidence  dla- 


doaes  sudk  violation  of  conditlima  of  the 
policy  of  Insurance  by  Beach  that  the  com- 
pany was  relieved  from  all  liability  thraeon. 
In  ani^rt  of  this  contentiim,  it  Is  claimed 
the  policy  provided  that  it  should  be  void  If 
the  Insured  concealed  any  material  fact  as 
to  Ids  ownership  of  the  property,  or  if  be 
failed  to  provide  the  building  with  bride  or 
stone  chimneys,  or  If  the  hazard  be  Increaa- 
ed  by  any  means  within  his  control  or  knowl- 
edge, or  if  the  Insured  property  be  a  build- 
ing on  ground  not  owned  by  the  insured  in 
fee  simple.  There  is  no  testimony  whatever 
that  Beach  concealed  any  fact  aa  to  his  own- 
ership of  the  property  described  in  the  pol- 
icy. It  Is  true  that  in  the  copy  of  the  appli- 
cation atteched  to  the  answer  of  the  insure 
ance  company  It  appears  from  the  answers 
Inserted  after  Bttch  had  signed  the  applica- 
tion that  no  one  was  questioning  his  title, 
and  that  lie  was  the  sole  and  un^sputed 
owner  of  the  iwoperty  for  which  insurance 
was  requested;  but  tills  application  was 
signed  and  ddlvered  after  the  policy  of  In- 
surance was  dellvoed  to  him,  without  any 
agreement  upon  his  part  which  would  make 
It  a  part  of  the  policy  Hence  the  liability 
of  the  insurance  company  was  in  no  sense 
limited  or  affected  by  anything  ctmtalned  in 
the  application,  nor  could  the  right  of  Beach 
or  hlB  assignee  to  recover  after  loss  be  de- 
feated by  the  terms  and  conditions  of  an  ap- 
plication Issued  and  delivered  in  such  clr- 
cnmatances.  MlctL  Ins.  Co.  v.  Wich,  siqtra. 
When  the  policy  was  executed  and  dtilvered 
without  qualification  or  condition.  It  becune 
the  completed  contract  between  the  parties, 
and  their  rights  were  fixed  by  the  policy  It- 
self.   Le  Roy  v.  I^rk  Fire  Im.  Co.,  supra. 

It  appears  from  the  testimony  that,  at  the 
time  the  policy  of  insnranee  waa  Issued,  the 
building  was  equipped  with  one  brick  chim- 
ney and  one  metal  safety  chimney.  This 
was  the  condition  of  the  buHdlng  with  re* 
spect  to  chimneys  at  the  time  It  was  destroy- 
ed by  fire.  On  behalf  of  the  company,  It  la ' 
claimed  that  the  failure  of  Beadi  to  replace 
the  metal  safety  chimney  with  a  brick  or 
stone  chimney  voided  the  policy,  beanae  of 
a  provision  In  the  ptdlcy  which  required  hlra 
to  make  this  change  within  30  days  after  the 
poUc;i  was  iBsaed.  The  application  to  which 
reference  has  been  made  purports  that  Beach 
represented  that  stovepipes  did  not  paw 
through  the  roof,  floor,  or  partitions,  and. 
In  case  such  pipes  did  pass  through  the  roof, 
he  agreed  to  build  a  good  and  substantial 
tirlck  or  stone  chimney  within  30  days,  or 
the  Insurance  wonld  be  void.  The  provision 
in  the  policy  to  which  counsel  refers  Is  as 
follows:  "This  entire  policy  shall  be  void 
*  *  *  If  assured  falls  to  buUd  or  have 
built  brick  or  stone  chimney  within'  thirty 
days  from  date  of  this  application,  when 
building  Is  not  already  provided  with  such 
brick  or  stone  chimneys." 

This  clause,  it  Is  evident,  refers  to  the 
questlona  and  answers  contained  in  tbe  ap- 
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plication ;  tut,  ai  we  have  seen,  there  la  no 
application  which  in  any  manner  affects  the 
obligation  of  the  Insurance  companji  on  Its 
policy  of  Insurance.  Consequently,  the  dause 
quoted  Is  of  no  force  or  effect,  because  It  at- 
tempts to  Impose  an  obligation  upon  the  in- 
sured which  he  must  discharge  within  a 
Bpeclfled  time  from  the  date  of  an  Instru- 
ment which  In  law  has  no  existence  and  Is  of 
no  binding  force  upon  him.  Or,  to  otherwise 
state  the  reason  why  the  provision  in  the 
policy  relied  upon  does  not  avail  the  com- 
pany, the  purpose  thereof  was  to  enforce  the 
one  In  the  application  relating  to  chimneys; 
but,  as  the  application  In  question  was  not 
executed  until  after  the  policy  was  Issued 
in  circumstances  which  did  not  affect  It, 
there  la  no  antecedent  agreement  to  wblcli 
It  attached,  or  which  Axes  or  affects  the  rights 
of  the  Insured  or  his  assignee. 

It  appears  from  the  testimony  that  Beach, 
aabsequent  to  the  Issuance  and  delivery  of 
the  policy,  built  an  addition  to  the  building 
12x18  feet,  and  also  added  a  second  story  to 
the  original  building,  trough  the  roof  of 
the  second  story  he  passed  the  stovepipe, 
through  a  metal  safety  chlmn^,  made  of 
heavy  galvanized  Iron,  of  such  size  tfiat  a 
space  of  two  Inches  was  left  between  tbo  pipe 
and  Uie  safety  appliance.  Tbe  policy  pro- 
vides that  it  shall  be  void  If  the  hazard  be 
Increased  by  any  means  within  tbe  control 
or  knowledge  ot  the  Insured.  One  of  the  de- 
fenses Intrapoeed  was  to  the  effect  that  by 
the  Improvements  and  additions  and  passing 
the  stov^tpe  through  the  roof  the  hazard 
was  Increased.  Whether  or  not  the  action  ot 
the  insured  with  respect  to  the  property  cov- 
ered by  tbe  poll(7  Increased  the  hazard  be- 
yond that  as  It  existed  when  the  policy  was 
issued  Is  (Mie  of  fact  Joyce  on  Insurance,  } 
2194;  Kerr  on  Insurance,  |  ISl.  p.  417;  Eir- 
cfaer  v.  Milwaukee  Mechanics'  M.  I.  Co.,  74 
Wis.  470,  43  N.  W.  487,  S  U  R.  A.  779; 
Sdiende  t.  Mercer  Co.  M.  F.  Ins,  Co..  24  J. 
'Law,  447;  Le  Boy  v.  Paxk  Fire  Ins.  Co.,  su- 
pra. 

Ttiwe  was  no  tesUnumy,  edther  direct,  oc 
from  which  It  could  be  inferred,  that  the  ad- 
ditions to  the  building^  or  ttie  passli«  of  the 
pipe  throng^  the  metal  safety  iu;)idlance^  in- 
creased the  hazard  In  tiie  slightest  degree^  or 
that  tbe  loss  was  occasioned  by  fire  which 
originated  in  •Uie  additi<ms,  or  because  of 
some  defect  in  ttie  saftt^  apidlanc&  On  the 
contrary,  It  appears  from  the  evidoice  that 
the  fire  originated  In  the  kitciien,  which  was 
at  all  times  equipped  with  a  brick  dilmn^. 

The  dalm  tliat  the  policy  was  rendered 
void  because  the  bidldlng  was  located  on 
ground  not  owned  by  the  Insured  in  fee  sim- 
ple Ui  not  b^ore  us  for  conirideratlon,  because 
the  pleadings  do  not  presmt  this  defense. 
Tbe  part  of  the  answer  upon  which  counsel 
for  defendant  predicates  the  right  to  have 
this  question  omsldered  stated.  In  substance,' 


that  the  policy  shall  be  void  If  the  interest  ot 
the  Insured  In  the  property  be  not  truly  stat- 
ed herein,  and  that  the  Insured  omcealed  the 
tact  that  be  was  not  the  owner  of  the  prem- 
ises on  whldi  the  house  was  situated,  and 
falsely  represented  that  he  owned  it  With 
respect  to  the  alleged  concealment  and  repre- 
sentations of  Beach,  regarding  the  title  to 
the  ground,  there  is  no  testimony  whatevo-^ 
ds  we  have  already  pointed  out,  that  he  ev- 
er made  any  statemoits  or  rQweseatatlons 
whatever  regarding  tltl^  so  Out  fitie  allesa- 
tlons  r^iarding  title  wwe  not  iwoved.  Trae, 
the  answer  alleges  that  the  policy  shall  be 
void  if  the  interest  of  the  Insured  in  the  prop- 
erty be  not  truly  stated  ther^;  but  the  pol- 
icy does  not  state  what  that  Interest  Is.  We 
cannot  go*  to  tiie  application  upon  which  the 
Ihsurance  company  relies  for  the  pnxpme  of 
determining  that  question,  for  the  reason  that 
It  is  of  no  force  or  ^ect;  and,  in  the  dream* 
stances  of  this  caie.  Is  no  part  of  fho  policy. 
Nowfawe  id  the  ixdlcy,  so  far  as  we  are  ad- 
vised, la  the  Interest  of  Beadi  in  the  ground 
upon  which  the  building  Is  situate  spedfled. 
True,  the  policy  provides  tiut  it  shall  he  void 
If  the  subject  of  insurance  be  a  building  od 
ground  not  owned  by  tbe  insured  In  fee  sim- 
ple; but  this  is  not  a  statanent  as  to  what 
hia  title  Is  to  such  ground,  bnt  merely  a  pro- 
vision whidi  wUl  result  in  avoiding  tbe  pol- 
icy if  the  insurance  company  sees  fit  to  take 
advantage  oi  It.  It  has  not  done  so  by  any 
pleading  on  Its  part  The  part  of  the  answer 
upon  whldi  eounsd  relies  to  entone  a  foi^ 
feltnre  because  of  the  provIsUm  in  the  policy 
last  referred  to  does  not  in  any  manner  refer 
to  such  provision.  If  an  insurance  company 
wishes  to  take  advantage  of  a  danse  in  a 
policy  which  voids  It,  it  must  do  so  by  plead- 
ing facts  squarely  inesentlng  tbat  question. 

According  to  the  undiqiuted  testimony  eom- 
petoit  to  consider  under  tbe  issues  made  by 
the  pleadings,  tbe  trial  Judge  did  not  err  In 
directing  a  v^^ct  for  the  plaintiff.  The 
Ju^MPnent  of  the  district  court  is  affirmed. 

Judgmmt  affirmed. 

BTEEI/E,  C.  X,  and  BTLXj,  3^  ODnciir. 


DENVER  &  B.  0.  B.  00.  V.  BETTER. 
(Supreme  Oonrt  of  Colorado.   March  7,  15*10.}'' 

1.  MaSTEB  ANO  SeBVANT  (S  276*}— iNJUfeT  TO- 

Sebvaht--Defect  in  Bailsoao  Tback— Evi- 

DENCK. 

In  an  action  by  a  brakeman  for  Injariee  by 
the  derailmeDt  ot  the  car,  evidence  held  to  show 
tliat  the  excessive  gauge  of  the  rails  vas  tbe 
contributing  caaee  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  959 ;  Dec  Dig.  S  27&«] 

2.  Masteb  and  8es\art  <|  278*>— Injury  to- 
Bbbvant  —  Defectivb  Rait.boad  Tbacks  — 
Insufficient  Inspection— Evidencb. 

In  an  action  by  a  brakeman  for  injuries  by 
tbe  derailmeDt  of  a  car,  svidenoe  IkeM  to  allow 
that  a  proper  Inspection  would  have  reratled  the 


•For  other  cm«b  see  bmim  toplo  and  section  NUMBER  in  Dm.  *  Am.  Digs.  1M7  to  dats,  *  Bsportar  ladssM- 
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■defects  In  flie  track  ot  which  complaint  was 
made. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Gent.  Die  I  968;  Dec  Dig.  S  278.*] 
S.  Mabteb  and  Sebtant  (JS  124,  127*)— IN- 

JUBT  TO  SEBVAST  —  DBFBCT  IN  RaIUOAD 

Tbacks— DuTT  lo  Inspect. 

It  is  the  duty  <tf  a  lailioad  conqiuiy  to  rea- 
sonably  Inspect  its  railroad  tracks  and  remedy 
defects  in  gaage. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  235,  252;  Dec.  Dig.  SS 
124,  127.  •] 

4.  HASTEB  and  SEBTANT  {J  270*)— INJOBIES 
TO  SeBVANT— EhriDXNCS— iNSOmOIBNT  Nvu- 

BEB  or  Sebvants. 

In  an  action  for  injaries  to  a  brakeman  le- 
snlting  from  a  defective  trad^,  evidence  of  de- 
fendant's foreman  as  to  difficulty  in  obtaining 
the  foil  force  men,  and  that  he  had  fewer  men 
in  his  department  than  he  desired,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  982;  Dec.  Dig.  8  270.*] 

a.  Masteb  and  Seevant  (I  163*)— Injury  to 
Sebvani^Nuhbbb  o»  Sebvants— Insuffi- 

CIENOT, 

It  is  negligence  for  a  master  to  employ  an 
Insufficient  number  of  servants  to  safely  do  the 
work  intrusted  to  them. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  328-830;  Dec.  Dig.  S 
168.*] 

■0,  Etjdencs  (i  471*)— GoROLUBiONS  or  WXT- 


Testtmooy  that  "condlUont  generally  aboat 
that  switch  were  old  and  much  worn"  was  a 
«oncinrion  of  the  witness. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  H  2149-21S1;  Dec.  Dig.  I  471;* 
Witnesses.  C^t.  Dig.  {I  883-836.] 

7.  Appbai.  and  Bbbob  (1  1051*)— Habhless 
Ebbob— Aduibsion  or  Evidence— Conclu- 
sions. 

The  admission  in  evidence  of  the  condosion 
of  m  witnos  was  not  prejndidal,  where  there 
was  evidence  of  other  witnesses  disclosing  the 

facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  88  4161-4170;  Dec  Dig.  8 
1051.^] 

&  Appeal  and  Ebbob  (8  232*)— Objections 

IN   LOWXB  OOUBT— EVIDKNCB— OBOUND  Or 

Objection. 

Where  testimony  in  the  trial  court  was  ob- 
jected to  as  immateiial  and  irrelevant,  the  court 
on  f^qwal  will  not  consider  an  objection  that 
the  evidence  was  the  <q>lnion  of  tiie  witness, 
and  on  a  subject  npon  which  expert  testimony 
was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec  Dig.  8  282.*] 

^9.  Evidence  (|  5CS*)— (Unions— Expebt  Tes- 

TIUONT. 

In  an  action  for  an  injury  rMnlting  from 
the  derailment  of  a  car,  a  witness  for  defendant 
was  permitted  to  give,  without  objection,  bia 
opinion  as  an  erpert  as  to  the  cause  of  the 
wheels  leaving  Oxe  track,  and  was  then  asked, 
"With  that  track  in  the  condition  in  whldi  you 
found  It.  *  *  *  would  the  fact  that  it  was 
three-fourths  of  an  Inch  wider  than  the  actual 
gauge  •  •  •  be  such  a  defect  as  would  prob- 
ably cause  a  derailment  or  not?"  Held,  that  an 
-objection  was  properly  sustained,  as  the  ques- 
tion did  not  cover  the  conditions  as  they  extsted 
at  the  time  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  EvIrLmce. 
Cent.  Dig.  18  2309-2374;  Dec  Dig.  8  S^tl 


10.  Masteb  and  Skbvaht  (f  280*)— Injubt  to 

SBBVANT  —  MiNOBa— MlSBEPBEaENTATIOH  AS 

TO  Age. 

T%0Qgh  a  minor  applying  for  employment 
misrepresents  himself  to  be  of  age  In  order  to 
secure  employment,  and  such  representation  is 
believed  by  his  employer,  be  is  not  thereby  bar- 
red from  a  recovery  for  injuries  from  his  em- 
ployer's negligence;  the  effect  of  such  repre- 
sentation being  to  place  on  the  employer  the 
same  duty  he  would  owe  to  an  adnlt. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  089;  Dec.  Dig.  8  230.*J 

11.  Masteb  and  Sebvant  {§  108*)- Injury  to 
Sebvant  —  Defective  Railboad  Tback  — 
Delegation  or  Duty  to  Sebvant  Injubed. 

A  railroad  company  is  not  relieved  of  the 
duty  to  know  the  condition  of  its  track  by  the 
exercise  of  reasonable  care,  and  cannot  olace 
upon  a  brakeman  the  duty  to  look  for  defects, 
as  far  as  he  conld  do  so  in  the  discharge  of  his 
duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C«nt  Dig.  S  175;  Dec  Dig.  8  103.*] 

Appeal  from  District  Court,  Fremont 
County;  M.  S.  Bailey,  Judge. 

Action  by  Louis  T.  Relter  against  the  Den- 
ver &  Rlo  Grande  Railroad  Company.  From 
a  Judgment  for  plolntUt,  defendant  aiv>eals. 
Affirmed. 

Joel  F.  Valle,  Waldo  &  Dawson,  J.  G.  Mc- 
Hurry,  E.  N.  Clark,  and  William  W.  Field, 
for  appellant.  Champion  &  Blunt  and  Rich- 
ardson ft  Hawkins,  for  appelleew 


WHITE,  J.  The  appellee  was  plaintiff 
below,  and  sued  appellant  to  recover  dam- 
ages for  personal  Injuries  sustained  by  him 
through  the  alleged  negligence  of  the  latter. 
Plaintiff  recovered  a  Judgment,  from  which 
the  defendant  prosecutes  this  appeal. 

The  plaintiff  claimed  that  his  injury  was 
caused  directly  and  approximately  by  the 
negligence  and  careleseness  of  the  defend- 
ant In  causing  to  be  used  and  maintained  In 
the  switch  on  Its  railroad  track,  at  or  near 
the  point  where  he  was  Injured,  old,  worn, 
unsafe,  and  unfit  frogs,  which  would  not  per- 
form the  function  and  purpose  for  which 
they  were  designed,  in  causing  to  be  used 
and  malDtalned  In  said  switch  certain  rails, 
called  "guard"  or  "wing"  rails,  when  the 
same  were  out  of  proper  position,  in  that 
they  were  out  of  gauge,  to  such  an  extent 
as  to  render  the  passage  of  trains  over  said 
switch  dangerous  and  hazardous,  and  in 
using  and  maintaining  In  said  switch,  as  a 
part  thereof,  an  old  and  rotten  switch  block 
and  switch  chairs,  and  In  allowing  the  rail- 
road tracks  constituting  a  part  of  said  switch 
to  be  and  remain  out  of  repair  and  out  of 
gauge.  The  defendant  denied  any  negligence 
whatever  upon  Its  part,  and  allied  the  as- 
sumption of  the  risk  by  the  plaintiff,  that  he 
was  a  man  of  mature  years  and  experlrace  in 
the  business  and  occupation  In  whlcb  he  was 
then  engaged,  and  familiar  with  the  track, 
switch,  frog,  and  guard  rails  mentioned  In 
the  complaint,  and  with  ttie  manner  In  wblcb 
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tbe  same  were  nsed,  and  tbat  plaintiff  was 
guIUy  of  contrlbntor?  negligence. 

The  appellant  owned  and  operated  a  rail- 
road, the  main  line  of  which  passed  through 
the  city  of  Florence  In  Fremont  county. 
From  Florence  In  a  westerly  direction  to  the 
town  of  Coal  Creek,  In  the  same  county.  It 
owned  a  branch  line,  having  three  rails,  per- 
mitting the  operation  over  and  upon  the 
same  of  both  standard  and  narrow  gauge 
locomotives  and  cars.  At  a  point  between 
the  city  of  Florence  and  Coal  Creek,  nud 
about  one-half  mile  from  the  latter  town, 
the  line  of  railroad  was  divided  by  menns  of 
a  double  pointed  railroad  switch ;  one  branch 
extending  to  a  coal  mine  called  tbe  "Old 
Slope,"  and  the  other  branch  extending  to 
snld  Coal  Creek.  The  appellee  was  employ- 
ed by  the  defendant  In  the  summer  of  1904, 
at  which  time  be  represented  himself  to  be 
of  the  full  age  of  21  years,  though  he  did 
not  attain  his  majority  until  October  26, 
lOOu.  A  rule  of  the  company  required  that 
minors  "must  not  t>e  employed  in  engine, 
train  or  switching  service,  or  In  other  serv- 
ice, only  upob  the  release  from  the  parents 
or  guardian." 

Upon  entering  the  employment  of  appel- 
lant the  appellee  was  assigned  to  work  as  a 
brakeman  on  the  Coal  Creek  branch  above 
designated,  passing  back  and  forth  over  It 
at  least  once  a  day  each  way,  and  sometimes 
oftener  when  the  traffic  was  such  as  to  re- 
quire it  October  12,  190o,  a  train  was  made 
up  at  Florence  and  started  to  Coal  Creek. 
It  consisted  of  a  narrow  gauge  car  ahead, 
loaded  heavily,  with  12x12  green  pine  tim- 
bers; behind  this  narrow  gauge  car  were 
six  standard  gauge  empty  cars,  and  behind 
these  an  engine,  pushing  the  cars  to  their 
destiuatlon.  The  appellee  was  front  brake- 
man  on  this  train,  and  was  properly  riding 
upon  the  narrow  gauge  car.  On  approach- 
ing the  double  point  switch  at  the  east  end 
of  the  left  wing  or  guard  rail,  the  left  wheel 
of  the  forward  truck  of  the  narrow  gauge 
car  mounted  the  wing  rail,  and  ran  along  the 
top  thereof  for  several  feet.  The  left  wheel 
of  the  front  truck  took  the  wrong  side  of 
the  frog,  and  eventually  left  tbe  rails  alto- 
gether, and  ran  along  the  ties,  being  deflected 
from  the  Coal  Creek  track  to  the  Old  Slope 
track.  The  wheels  of  the  rear  trucks  of  the 
narrow  gauge  car  kept  the  Coal  Creek  track, 
as  did  all  the  other  cars  and  locomotive 
constituting  tbe  train.  By  reason  of  the  de- 
railment appellee  was  Jolted  or  thrown  off 
the  narrow  gauge  car,  and  fell  In  such  way 
that  the  rear  wheels  of  the  car  passed  over 
his  left  leg,  and  injured  It  so  seriously  that 
it  had  to  be,  and  was,  amputated  above  the 
knee.  The  road  through  the  switch  was  on 
a  slight  curve  to  the  left  thus  throwing  the 
higher  tracks  to  the  right.  The  following 
diagram  will  aid  in  an  understanding  of  the 
conditions  where  the  injury  occurred,  and 
the  facts  of  the  case: 
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Tho  lower  track,  aoarked  No.  7.  Is  tbA  one 
upon  wbich  tbe  left  wbeelB  of  ttae  tradEs  of 
the  fltandanX  gauge  cars  and  locomotlTe  were 
traTellng.  No.  8  la  tbe  lower  rail  upon  wtalcli 
tbe  left  wheels  of  the  narrow  gauge  car  woe 
tFtTeUng,  and  No.  8  Is  the  nppn  rail  apon 
which  tbe  right  wheels  of  all  Um  cars  were 
traveling.  The  doable  pohit  firag  extends 
from  tbe  point  marked  No.  1  to  tbe  point 
marked  No.  2;  tbe  rail  marked  No.  8  is  the 
lowra  wing  or  guard  rail  of  tbe  double  point 
frog;  tbe  rail  marked  No.  4  Is  the  uppee 
gnaid  rail  of  the  doable  point  frog;  No.  10 
Is  tbe  bead  block  of  tbe  switch;  the  dotted 
lines  show  tbe  course  of  the  derailed  tracks 
of  the  mirrow  gauge  car  as  shown  1^  wheel 
murks  on  crosa-tles;  A  Is  the  point  of  the 
wing  rail  where  the  left-hand  wheel  of  tbe 
front  truck  of  tbe  narrow  gauge  car  first 
struck,  and  X  Is  wb«e  tbe  wheel  finally 
mounted  to  tlie  top  of  the  wli^  rail,  along 
which  it  traveled  to  point  B.  The  evidence 
discloses  that  the  wing  or  guard  rail  at  point 
A  was  very  much  worn  as  the  result  M  car 
wheels  striking  against  It,  and  glancing  off; 
ttiat  tbe  whole  comer  was  worn  ott  the  ball 
of  this  rail  three-quarters  of  an  Inch  from  the 
center  down.  After  tbe  wheel  mounted  the 
wing  or  guard  rail  at  X  It  traveled  along  tbe 
top  of  the  rail  until  it  reached  point  B,  when 
It  droiii>ed  on  the  rigbt-band  edde  of  tbe  point 
of  tbe  trog,  instmd  of  the  left-hand  aide,  and 
upon  reaching  tbe  west  end  of  tbe  wing  rail 
of  tbe  switch.  Jumped  to  tbe  ties.  Tbe  double 
point  frogs  wrae  "badly  worn  five  or  six 
Inches  back,  a  full  length  of  a  band."  The 
wUUh  of  tbe  tng  at  the  point  where  It  was 
flush  with  tbe  surftice  rail  was  seren^eighths 
of  an  Incb.  Tbe  swlteb  block  and  swltdi 
tiialrs  were  old,  rotten,  and  crafted.  The 
ivoi^cr  width  or  gauge  of  a  standard  truck  Is 
4  feet  8^  Inches,  and  of  a  narrow  gaut^  Is 
8  feet.  Tbe  tracks  comprising  tbe  switch 
were  from  three-fourths  to  seven-eighths  of 
an  inch  wider  than  tbe  propor  gauge  Ralls 
on  cun'cs  should  be  from  one-half  to  three- 
fourths  of  an  Inch  wider  than  the  regular 
gauge,  except  In  switches.  "In  a  switch  they 
should  be  laid  to  gauge."  A  car  in  running 
sticks  to  the  outside  of  a  curve,  and  a  loaded 
car  will  bug  tbe  rail  doser  tbaii  an  empty 
one.  Appellanrs  section  foreman  testified: 
"Went  to  phice  of  accldmt  next  day;  the 
gauge  was  three-fourths  of  sn  Inch  out  where 
wheel  dropped  into  frog,  catching  the  wrong 
Bide  of  tbe  point  [at  point  B]."  If  tbe  track 
was  out  of  gauge,  three-fourths  of  an  Inch  at 
point  of  frog  (B),  it  would  probably  be  more 
Ukdy  to  nmke  tbe  flange  of  the  wheel  catch 
the  wrong  side  of  tbe  point  than  If  it  had 
been  In  gauge.  **1  think  it  la  a  bare  possibil- 
ity it  would  derail  a  train  there  on  that 
gauge;" 

The  evidence  conclucdvely  shows  that  ap- 
pellant, as  to  tbe  branch  line  In  question,  had 
no  Inspection  service,  and  that,  while  It  was 
tbe  duty  of  the  section  foreman  to  Inspect  tbe 
tracks,  as  to  the  tracks  In  question  he  had  not 


done  so.  He  testified  that  he  had  three  men 
most  of  the  time,  sometimes  two,  and  with 
the  condition  the  track  was  In  there  was 
enough  work  for  two  gangs;  that  while  he 
had  authority  to  get  more  men,  he  was  short 
because  be  could  not  get  them  at  the  wages 
he  was  authorised  to  pay. 

The  first  contmtlmi  of  appellant  te  that  the 
evidence  wlu^  fails  to  estoUtah  any  negli- 
gence on  the  part  of  tbe  appellant  In  tbe  mat- 
ters alleged  in  tbe  complaint.  Ai^lant  asr- 
sumes  that  the  worn  and  battered  condition 
of  the  point  of  the  frog  at  B  in  no  wise  con- 
tributed to  tbe  injury,  and  proceeds  to  elimi- 
nate that  feature  of  tbe  evidence,  and  case, 
fxam  consideration.  This  assumption  Is  bas- 
ed iipon  tbe  fact  that  the  evidence  dearly 
shows  that  tbe  wheels  left  tbe  txatk  rail  at 
point  X,  some  10  feet  before  tbe  point  B  ot 
the  frog  was  reached,  and  that  therefore  tbe 
condition  of  the  frog  at  point  B  had  no  effect 
whatever  In  causing  the  accident.  We  can- 
not accept  the  assumption  Indulged  by  conn- 
seL  When  we  collate  In  tbe  mind  tbe  facts: 
That  a  car  on  a  curve  hugs  the  outside  or  up- 
per rail;  that  the  frog  In  qnestlcai  was  on  the 
lower  side  of  tbe  curve;  that  the  point  of  the 
frog  was  battered  down  and  broadened,  and 
where  It  was  fiusta  with  the  surface  of  tbe 
rail  was  seven-^faths  of  an  Inch  wide;  that 
tbe  gauge  of  the  tracks  was  from  thre^ 
fourths  to  seven-eighths  of  an  Inch  wider 
than  it  sbonld  -have  been;  that  tbe  front 
wheels  of  the  car  mounted  tbe  wing  rail  of 
frog  at  p(dnt  X,  some  10  feet  east  of  tbe 
ptAat  of  tbe  ftog;  that  tbe  wheel  when  It 
readwd  the  frog.  Instead  of  dropping  on  tbe 
lower  side  of  the  point  thereof,  as  it  should 
have  done,  dropped  on  the  vpper  iA6b,  and 
derailed  the  car-the  mbid  is  Irresistibly  im- 
pelled to  the  condnslon  that  the  worn  or  bat- 
tered condition  of  tbe  point  of  the  frog  at 
B  materially  contributed  to  the  derailment 
Had  the  tracks  been  in  proper  gauge,  or  had 
the  point  of  the  frog  at  B  not  been  worn  and 
battled,  tbe  flange  of  the  wheel  would  doubt- 
less have  caught  the  point  of  the  frog  on  the 
lower  sld^  and  the  acddoit  would  thereby 
have  been  averted.  Appellant,  however,  con- 
tends tiiat  "where  there  is  a  curve,"  the  rails 
must  be  set  at  a  gauge  one-half  to  one  Inch 
wldw  than  on  tangents,  and  that  thawfore 
the  excess  gauge  at  point  B,  or  even  at  point 
X,  was  the  propo:  gauge  for  curves,  and  In 
full  accord  with  good  railroad  cnutmctlon, 
as  shown  by  all  the  evidence.  We  thltik 
counsel  has  drawn  erroneous  conclusions 
from  the  evidence.  We  cannot  r»d  ftom 
the  record  where  any  witness  testifies  that 
excess  gauge  la  permlsslUe  In  a  switch  or 
turnout  The  witnesses  agree  that  on  curves 
an  excess  gauge  Is  allowably  and  that  tra(As 
are  so  made,  except  in  swlbdies,  where  they 
should  be  laid  to  gauge.  Tbe  testimony  fur- 
ther shows  that  the  rule  of  tbe  appelant 
company  requires  that  all  switdbes  be  laid  to 
gauge.  M.  A.  Ward,  wrecking  f<»eman  of 
appellant  company,  tesUfled:  **0n  tbe  D.  ft 
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B.  6.  B.  B.  they  lay  swttchea  to  gance:  thcgr 
not  to  my  knowledge  nae  any  micli  excess 
as  three-fonrttis  of  an  indu"  He  furtlier  teei> 
tiffed  that  if  the  track  was  oat  of  gauge  three- 
fourths  of  an  Inch,  that  xaSgbt  account  A>r  the 
accident  taking  place  Just  as  It  did. 

It  Is  farther  argned  that  It  was  physically 
Impossible  for  the  excen  width  of  the  gau^ 
to  haTO  caoaed  or  contributed  to  the  derail- 
ment. It  Is  said  that  the  tread  of  the  naz^ 
row  gange  wheels  Is  four  Inches,  and,  assum- 
ing that  the  rlgh^hand  wheci  hogged  Its  rail 
w  that  the  entire  excess  of  width  came  upon 
the  left  wheel,  there  would  still  be  three- 
fourths  of  an  IndL  of  the  whe61  upon  Its 
proper  raO.  This  very  fact,  however,  cou- 
pled with  the  worn  and  battered  condition  of 
the  point  of  the  frog  at  B,  warrants  the  con- 
clusion that  the  excess  gauge  was  a  con- 
tributing cause  of  the  Injury.  It  lessened  the 
probability  of  the  wheel  taJdng  the  point  of 
the  frog. 

The  appelant  ai^es  thftt  the  complaint 
■charges  tiie  defendant  with  failure  to  pro- 
vide "inspection  serrlce,"  and  not  that  the 
Inspectors  who  were  provided  w»e  n(^I- 
gent  hi  the  performance  of  their  duty,  and 
that  It  affirmatively  appears  that  the  "in- 
spection serrlee"  and  "system"  provided  and 
maintained  try  the  ai^i«Uant  did  Include  oc- 
■csslonal  testing  of  the  gauge  of  the  track  by 
its  section  foreman,  and  an  immediate  and 
special  test  when  anything  apprared  to  sug- 
gest suspicion.  Counsel  has  evidently  over- 
looked  important  allegations  of  the  com- 
plaint Paragraph  5  directly  charges  failure 
to  Inspect;  paragraphs  6  and  7  also  in  effect 
«o  charge ;  and  paragraph  8  not  only  alleges 
failure  to  inspect,  but  that  no  inspection 
eervice  vnui  provided  or  maintained. 

It  is  said  that  there  is  nothing  in  this  rec- 
ord to  indicate  that  a  duty  was  imposed  up- 
on appellant,  or  any  of  its  employes,  to  make 
an  inspection  differing  In  any  respect  from 
that  which  they  did  make ;  that  there  were 
no  facts  established  upon  which  could  be 
predicated  a  legal  duty  upon  the  appellant 
or  its  employes  to  apply  a  -measuring  stick 
or  gauge  at  each  or  any  particular  point  aft- 
er the  passage  of  any  train,  or  every  day, 
or  at  any  other  spe<dfled  period.  The  latt^ 
part  of  this  lOlegation  la  quite  true;  but 
there  was  evidence  that  at  switches  and 
upon  curves  It  was  necessary  to  frequently 
«ange  the  track,  and  that  the  particular 
curve  or  switch  in  question  had  not  been 
gauged  at  alL  We  are  clearly  of  the  opinion 
that  the  evidence  concIuelvAly  shows  that  a 
proper  inq>ection  would  have  revealed  the ; 
defects  of  which  complaint  la  made.  The 
dut7  of  reasonable  Inspection  on  the  part  of 
the  defendant  of  its  track  was  primary  and 
inalienable^  and  It  was  bound  to  dlst^arge  It, 
or  cause  it  to  be  discharged  in  a  suitable  and 
proper  manner.  Maydole  v.  D.  &  R,  G.  Co., 
15  Colo.  App.  449,  4S2,  62  Pac.  964;  U.  P.  By. 
Oo.  T.  Snyder,  lfi2  U.  S.  031, 14  Sup.  Ct  706, 


88  U  Ed.  097;  4  Thompson  cm  Negllg^cei, 

s  sm 

■Complaint  Is  made  that  ttie  court,  over  the 
objeCtl<m  of  defendant,  permitted  witness 
CBrlm,  who  at  the  time  of  the  accident  was 
section  foreman  of  defendant,  to  testify  that 
there  was  difficulty.  In  obtaining  a  fnll  force 
of  men,  and  that  he  did  not  have  as  many 
men  in  his  department  as  he  desired.  He  al- 
so tesdfled  that  he  had  not  inspected  this 
particalar  portion  of  the  tradt  because  he 
was  bui^  dsewhCTe.  Und^  the  drcnmstan- 
ces  we  do  not  think  the  admission  of  this 
testimony  was  error.  It  is  clearly  negl^ent. 
for  a  master  to  employ  an  Insuffldent  nnm- 
ber  of  servants  to  properly  and  safely  do  the 
work  intrusted  to  them.  Buswell's  Law  <a 
Personal  Injuries  (p.  896,  Ed.  1899)  1  200; 
Patterson  on  BaUway  Accident  Law,  |  SOOi. 

Over  the  objection  of  the  appellant  a  wit* 
ness  was  pormitted  to  testify  that  "oondt- 
tions  generally  about  that  switch  were  old 
and  much  worn,**  and  the  action  of  the  court 
therein  is  complained  of  and  said  to  couti- 
tute  reversible  error.  While  the  words  used 
are  unquestlraiably  a  conclusion  of  the  wit- 
ness, yet  the  evidrace  of  that  and  other  wit- 
nesses did  disclose  the  facts  showing  the 
old  and  much  worn  condition  about  the 
swltdi.  If  it  was  error.  It  was  error  without 
pr«Judlc& 

It  is  said  that  plalntUTs  track  expert  was, 
over  objections  of  defendant,  permitted  to 
give  his  opinion  Erectly  upon  the  question 
whether  the  frog,  with  the  conditions  ^st- 
ing, was  safe  and  efficient,  and  that  it  was 
a  subject  npon  which  export  testimony  was 
not  admissible.  Coe  v.  Van  Why,  S3  Colo. 
31S,  80  Pac.  an.  Is  dted  tai  support  of  the 
contention.  By  an  inq>ectlon  of  tiie  record 
we  find  it  unnecessary  to  determlae  the  qne» 
tion.  The  objection  Interposed  to  this  evi- 
dence was  Its  immateriality  and  irrelevancy, 
"because  the  testimony  has  shown  that  thta 
was  not  the  point  at  which  this  car  left  the 
track,  and  was  not  the  am)roxlmato  cause 
of  the  derailment  or  Injury."  l^e  testimony 
was  not  objected  to  upon  the  grounds  here 
urged.  United  Oil  Co.  v.  Boeeberry,  30  Cola 
177,  60  Pac.  588. 

Amwllant  argues  that,  when  it  undertook 
to  tffing  before  the  Jury  expert  teatimony  by 
similar  questkms  to  witness  West;  the  court 
refused  to  penult  it;  and  it  is  said  that,  in 
view  of  the  ptevious  admission  of  testimony 
of  the  same  kind,  it  was  inequitable  and 
grievous  error  to  d^y  the  defoidant  the 
right  and  opportunity  to  introduce  expert 
testimony  upon  the  subject  The  record  does 
not  support  the  contention  of  appellant  In 
that  respect  A  witness  for  defendant  was 
permitted  to  give,  wlthodt  objection,  his 
opinion  as  an  expert  as  to  the  cause  of  the 
wheels  leaving  the  track,  and  was  then  ask- 
ed:  "Wltii'  that  track  In  the  condition  in 
which  you  found  K  In  every  other  particular, 
would  the  fact  that  it  was  three-toorths  of 
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an  Inch  wldw  than  the  actual  gauge  at  the 
point  B,  the  point  of  the  double  point  frog, 
be  Bueh  a  defect  as  would  probably  cause  a 
derailment  or  not?"  An  objection  that:  "Mr. 
West  was  not  there  at  the  time;  the  track 
when  be  found  It  was  not  in  the  condition 
that  It  was  at  the  time  of  the  derailment^' — 
was  Interposed  and  sustained.  This  objec- 
tion was  properly  sustained.  The  question 
did  not  cover  the  condltloiui  as  flwy  existed 
at  the  time  of  the  Injury. 

Appelant  further  contends  that  appellee 
received  the  Injury  of  which  he  complains 
In  consequence  of  a  deliberate  and  willful 
fraud,  perpetrated  by  hfan  upon  the  appel- 
lant; that  If  he  had  not  deceived  the  appd* 
lant  as  to  his  age,  he  would  not  have  been 
employed  In  Its  train  service,  and  would  not, 
at  the  date  of  the  injury,  have  been  In  a  po- 
sition where  he  could  have  suffered  fnmi  the 
derailment  of  the  car,  and  that,  as  the  law 
does  not  permit  one  to  profit  by  his  own 
wrong,  the  plaintiff  should  not  recover  hen- 
In.  The  position  of  counsel  is  not  tenable. 
The  law  is  well  settled  that,  though  a  minor 
SKtUcant  tor  employment  untruthfully  rep- 
resents himself  to  be  of  age  In  order  to  se- 
cure employment,  and  sudi  representation 
Is  believed  his  onployer,  be  to  not  there- 
by barred  from  a  reeorery  fbr  Injuries  which 
tM  may  suffer  by  -the  n^llgence  of  his  em- 
ployer; that  the  tttoct  of  m&i  representa- 
thm  Is  to  place  npiHi  the  employer  the  same 
duty  as  such  employer  would  owe  to  an 
adult  In  other  words,  by  the  fidse  repre- 
aentatl<m  the  toy  becomes  entitled  only  to  a 
man's  protection,  and  the  empk^er  Is  reliev- 
ed of  the  hl^ier  duty  which  he  would  owe 
to  a  minor.  HaUoA  t.  W.  O.  ft  Bt  Louis 
By.  Co.,  198  Ma  400,  9B  8.  W.  840^  IIS  Am. 
8t  Rep.  4SL  The  court  so  Instructed  the 
Jury,  and  appelant'  cannot  complain. 

Appellant  cimtends  that  plaintiff  had  an 
<^)portunIt7  to  know  tiie  imperfect  condition 
of  the  switdi  and  junction  tracks  where  he 
was  Injured;  and,  such  being  the  fact,  even 
if  the  condition  was  chai^reable  to  the  negli- 
gence of  dtfoidant,  plaintiff  1^  continuing 
In  the  service  under  sucli  circumstances  as- 
smned  the  risk  Incident  to  the  condition  then 
prevailing  so  far  as  he  knew,  or  ought  to 
have  known  thereof.  The  court  properly  In- 
structed the  jury  upon  the  assumption  of 
risks.  The  subject  was  particularly  covered 
by  instructions  Nob.  7,  8,  8,  and  10.  The 
fact  that  plaintiff,  In  common  with  other 
employes  of  defendant,  was  "to  look  for  de- 
fects as  ^  as  he  (ft>uld  do  so  In  the  dis- 
charge of  his  duty  as  a  brakeman,  and  If 
any  observed  to  report  them  to  the  compa- 
ny," was  only  a  circumstance  to  be  consid- 
ered by  the  jury  In  connection  with  the  other 
evidence.  The  company  could  not  relieve  It- 
self of  the  duty  to  know  the  condition  of  Its 
track,  so  far  as  such  coudltion  could  be 


known  by  the  exercise  of  reasonable  «are 
and  diligence,  and  place  upcm  an  employft  the 
assumption  of  sudi  risk  by  such  uncertain 
Inspection  as  suggested.  Uaydole  t.  D.  ft  B. 
Cr.  B.  K.  Co.,  supra. 

Some  of  the  other  Instructions  given  are 
criticized.  The  refusal  of  the  court  to  give 
some  requested  by  defendant  Is  complained 
of,  and  other  objections  urged;  but  we  con- 
sider it  unnecessary  to  comment  upon  these 
In  detalL  We  deem  It  sufBclent  to  state  that 
we  have  examined  the  entire  record,  are  Im- 
pressed with  the  fuUness,  fairness,  and  cor- 
rectness of  the  charge  given  to  the  jury,'  and 
are  clearly  of  the  opinion  that  no  error  was 
committed  In  the  trial  of  this  cause  sufflcient 
to  warrant  a  reveAal,  and  the  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 


STBBLB,  a  J.,  and  OAHPBBLU 
cnr. 


con- 


PBATT  V.  SOUTH  CANON  SUPPLY  CO. 

(Soprsme  Oonzt  U  0<^rado.  Feb.  7,  1910l 
BcheazlBg  Dsnlsd  AprU  4,  1910.) 

L  Appbai.  and  Bbbos  (|  544*)— NBCiSBrrr  or 
BiLi.  or  BtzoKPTioirs. 

RoUngs  of  the  trial  court  cannot  be  re- 
viewed, in  t£e  absencB  <tf  a  bUI  ^  exceptions, 
preserrlng  them. 

[Bd.  Note.— For  oAer  eases,  see  Appeal  and 
Brror.  Cent.  Dig.  H  202:^20,  2478;  2478; 
Doa  iHg.  i  644.*!  """^-^ 

2.  JuDomiT  (I  88*)— DsrAi7i.T  JtmovBin- 

PABTIBa  LtABLB— NATCTBB  OF  I^ABILrTT. 
Where  plaintiff  sues  one  defendant  for 
goods  sold,  which  debt  the  other  defendant  as- 
tomed,  and  tlie  one  primarily  liable  flies  an  an- 
swer on  the  merit!,  fadgment  by  debult  against 
the  other  may  not  be  entered  until  a  success- 
ful termination  of  the  salt  against  the  one 

Srimarily  liable,  and  the  role  la  not  changed  by- 
[illi'  Ann.  code,  |  223,  which,  hi  an  action 
against  several  defendants,  permits  a  judgment 
for  or  against  one  of  tiiem  allowing  the  aetkn 
to  proceed  against  other  whenever  a  serexal 
judgment  la  proper. 

[Ed.  Note.— For  other  cases,  see  Judgnent, 
Cent  Dig.  1 156;  Dec.  DlgTlSa*! 

8.  Appeai.  and  Bxxob  (|  S18*>— Scofc  or  Bw- 
OBD— MonoiTS— Pi:.EADnro. 

Under  Hills'  Ann.  Ood&  f  80,  providing 
that,  where  any  motion  in  writing  affecting  any 
pleading  or  for  judgment  on  the  pleadings  shall 
be  filed  and  mliur  or  decUon  had  thereon,  the 
said  motitm  and  tiie  mbng  or  dedsion  shall  be 
taken  as  a  part  of  tiie  record  without  making 
the  same  lacfa  by  a  bill  of  exeepttons,  an  an- 
swer which  is  Shown  by  the  transcript  of  rec- 
ord to  have  been  on  motiui  stridcen  from  the 
record  and  an  amended  Miswer  filed  in  Hen 
thereof  is  a  part  oi  the  record,  ahiee  the  motlMi 
could  not  be  reviewed  nnlsas  Oe  pleading  was 
locked  to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  I  2352 ;  Dec.  Dig.  i  618.*] 

Brror  to  District  Court,  0.tj  and  Ooonty 
of  Denver;  Booth  M.  Malone;  Judge. 
Action  by  the  South  Canon  Sui^ly  Ctmi- 


other  cam  ■••  nina  topie  and  bkUob  NUubBB  la  Dm.  *  Am.  Diss.  1907  to  Oats,  *  Reporter  InOexw 
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pany  against  tbe  BostoD-Oolonulo  Coal  Com- 
pany and  AddiaoB  S.  Pratt  Frcnn  a  jndff' 
meat  ia  fiiTor  of  plaintiff  against  Pratt,  lie 
brlnsB  error.  Beversed,  and  case  remanded. 

BIckaler,  Bamett  &  Nye,  for  plaintiff  In 
error.  Ernest  Morris,  WUIls  V.  EUlott,  Mil- 
ton Smith,  and  Charles  R.  Brock  (W.  O. 
Klngsley,  of  connael).  for  defendant  In  error. 

CAMPBBLL,  J.  The  action  la  against  two 
defendants,  the  BOBton-Col<Hrado  Coal  Com- 
pany and  Addlstm  S.  Pratt  The  complaint 
alleges  an  Indebtedness  doe  plalnUff  fnnu 
the  coal  company  for  goods  and  merdiandlse 
sold  to  It  which  debt  Pratt  afterwards  as- 
snmed  and  agreed  to  pay.  The  record  falls 
to  dlsdose  what  dlspoeitftm  of  the  acdon.  If 
any.  was  made  as  against  the  defendant 
coal  company ;  hut  It  does  show  that  a  Judg- 
ment by  d^ault  was  r^dered  against  de- 
fendant  Pratt  In  a  sum  appi^xlmatlng  |12,- 
000.  It  Is  to  this  judgment  that  Pratt  prose- 
cutes this  writ 

A  number  of  errors  are  assigned  to  rul- 
ings of  the  trial  court  which,  together  with 
the '  objections  and  exceptions  thereto,  must 
undCT  our  practice,  be  preserved  by  a  bill 
of  exceptions  to  entitle  the  unsuccessful 
party  to  a  review  thereof  by  this  ooart  As 
no  authenticated  bill  of  exceptions  ludud- 
Ing  such  rulings  has  been  filed  In  this  court 
we  cannot  consider  them.  There  Is.  howev- 
er, one  question  presraited  which  Is  not  de- 
pendent upon  a  bill  of  exertions,  but  la  in- 
cluded, and  has  been  brought  here,  In  the 
record  proper  and  falls  under  the  general  as- 
signment that  the  Judgment  was  improperly 
rendered  against  plaintiff  In  error.  The  res- 
olution of  this  assignment  compels  a  rever- 
sal of  the  Judgment 

August  28,  190G,  the  defendant  coal  cchd- 
pany  filed  Its  verified  answer,  in  which, 
among  other  things,  It  alleged  a  discharge  of 
the  Indebtedness  sued  on  btfore  the  action 
was  begun.  On  the  following  day,  August 
30th,  the  default  of  defendant  Pratt  was  en- 
tered, and  on  September  7th  final  Judgment 
on  the  default  was.  rendered  against  him. 
The  complaint  on  its  face  shows  that  In  this 
action  on  contract  there  might  hare  been  a 
Judgm^t  against  the  original  debtor,  the 
coal  company,  and  in  favor  of  defendant 
Pratt  A  Judgment  also  might  have  been 
rendered  against  both  defendants.  There 
could  not  however,  be  a  Judgment  against 
defendant  Pratt  unless  there  was  also  <me 
against  his  cod^endant  the  original  debtor. 
This  Is  so  because  Pratt's  liability,  If  any, 
was  secondary,  not  primary,  and  if  the  origi- 
nal debtor,  the  coal  company,  could  not.  be 
held,  Pratt  could  not  No  argument  of  such 
a  self-evident  propoeltion  could  make  it 
plainer  than  the  stat«nent  of  the  proposition 
Itself.  The  rule  of  law  seems  to  be  well  rec- 
ognized that  where  an  action  upon  contract 
Is  brought  against  two  defendants,  and  one 
of  tbem  Is  in  default,  whose  liability  hinges 
upwi  that  (tf  bis  codefendant  whose  answer 


Is  on  file  dsnylnc  the  Ilabtlltr,  It  la  tanpioper 
to  render  Judgment  against  the  defaulting 
drfendant  before  trial  of  the  Issues  raised 
l7  the  answer  of  Oie  ood^endant  She  prop- 
er course  Is  to  await  dlqiosltion  of  ttw  trial 
as  to  the  answering  codefendant 

Manifestly,  therefore^  while  the  answer  of 
the  coal  company  tat  this  case  was  oa  file 
and  went  to  the  merits  of  the  cause,  It  was 
Impropw  to  render  Judgment  against  Pratt 
upon  his  d^nlt  The  answer  Innred  to  Us 
beenflt  as  well  as  that  of  bis  codefendant 
coal  company.  The  plaintiff  here  must  suc- 
ceed In  the  action  against  the  coal  company 
to  entitle  It  to  recover  against  Pratt  It  it 
is  possible  to  bring  out  mcne  Clearly  tbis 
point  a  moment's  reflectUm  will  dosot^  con- 
sidering that  if,  uptm  the  trial.  It  appeared 
that  the  coal  company  had  discharged  the 
original  debt  or  ownership  of  the  obligation 
had  passed  from  the  plaintiff  before  the  com- 
mencement of  tbe  acUcKi,  wblcb  might  have 
been  shown  by  tbe  evidence  under  the  an- 
swer, there  could  hare  been  no  recovery  by 
plaintiff  against  .defoidant  Pratt  The  rule 
of  law  applicable  Is  not  cihanged  or  modified 
by  secti<m  223  of  our  Code,  which,  in  an  ac- 
tion against  several  d^endants,  permits  a 
Judgment  tot  or  against  one  of  than,  al- 
lowing the  acUon  to  proceed  against  the  oth- 
w  whenevOT  a  several  Judipnent  Is  pn^wr. 
And  this  to  so  because,  under  the  auctions 
of  tbe  complaint  plaintiff  must  first  prove 
a  state  ot  facts  whidk  warrants,  a  Judgment 
against  the  coal  company  iqMW  the  original 
debt  b^ore  a  Judgment  could  go  against 
Pratt.  It  follows,  therefore,  that  a  sev^al 
Judgment  against  Pratt  was  Improper  unttl. 
or  In  connection  with,  a  Judgmmt  against 
his  codefratdant  Some  of  the  cases  to  this 
proposition  are:  Frow  v.  De  La  Vega,  16 
Wall.  662,  21  L.  Ed.  60;  daaon  Y.  Morris, 
10  Johns.  (N.  T.)  624 ;  Mullradore  v.  Silvers, 
34  Ind.  98;  Campbell  v.  McHarg,  9  Iowa, 
864 ;  Boles  v.  Llnthlcum,  48  Tex.  220;  Boose 
V.  Howard,  62  Ky.  31. 

In  th^  brief  couns^  for  dtfendant  in  er- 
ror do  not  argue  against  this  propoeltion,  but 
rely  solely  upon  the  technical  objectlm  Uiat 
the  point  sought  to  be  made  is  not  properly 
preserved  by  a  bill  of  exceptions,  and  this 
presents  the  only  debatable  question.  Coun- 
sel say  that  the  record  proper,  which  Is  the 
only  thing  for  us  to  consider,  does  not  show 
ttiat  at  the  time  final  Judgment  was  rendered 
against  Pratt  there  was  on  file  the  answer 
of  his  codefendant  coal  company  to  which  we 
have  already  alluded.  J'or  that  reason  it  Is 
said  we  may  not  consider  the  assignment  that 
the  Judgment  against  Pratt  was  improperly 
rendered  while  there  was  on  file  the  answer 
of  his  codefendant  raising  an  Issue  whldi.  if 
decided  in  Its  favor,  would  make  Improper  a 
judgment  against  him.  In  tbe  transcript  of 
the  record  proper,  which  is  before  us,  It  ap- 
pears that  there  was  on  file  at  the  time  the 
Judgment  was  rendered  against  Pratt  the^ui-. 
awer  of  his  codefendant  coal  <wmpanf ,  and 
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no  trial  of  th«  imne  tbereby  raised  has  ever 
been  had  bo  fttr  a«  we  are'  adTised.  But  it  1b 
said  we  may  not  read  or  consider  this  answer, 
that  It  sbould  not  hare  been  Included  in  the 
transcript,  because  the  same  transcript  fur- 
ther shows  that  subsequently,  and  on  Sep- 
teintwr  18th,  ft  wu  BtrlAco  friHU  tire  flIsB, 
and  on  the  20th  of  September  an  amended 
answer  was  filed  in  Iteu  thereof.  The  par- 
ticular point  made  Is,  and  to  it  a  number  of 
authoritlcB  are  cited,  that  when  a  pleading 
once  filed  has  been  strjcken,  or  when  a  substi- 
tuted or  amended  pleading  has  been  filed  In 
lieu  of  the  original,  the  stricken  or  original 
pleading  becomes  as  if  It  had  never  been  filed 
and  can  be  brought  to'the  attention  of  a  re- 
viewing court  only  by  a  bill  of  exceptions. 

Wbftt  the  rule  may  be  in  other  Jurisdic- 
tions, or  what,  in  the  absence  of  statute,  It 
would  be  here,  we  do  not  pause  to  Inquire, 
for  our  Civil  Code  prescribes  the  practice  for 
us.  Section  60  of  that  instrument  provides: 
"When  any  motion  In  writing,  affecting  any 
pleadings  or  for  Judgment  on  the  pleadings, 
Shalt  be  filed,  and  ruling  or  decision  bad 
th«%on,  the  said  motion,  and  the  ruling  or 
decision,  shall  be  taken  as  a  part  of  the  rec- 
ord, without  making  the  same  such  by  a  bUl 
of  exertions."  The  very  object  of  the  quot- 
ed provision  Is  to  authorize  a  review  of  a  mo- 
tion affecting  a  pleading  without  the  necessl- 
ty  of  pr^rlng  a  bill  of  exceptlms.  In  order 
that  the  reviewing  court  may  intelllgratly 
pass  upon  the  motion.  It  must  know  the  con- 
tents of  the  pleading  against  which  It  is  di- 
rected. Since  the  Code  makes  the  motlm  and 
the  ruling  a  part  of  the  record,  and  allows  a 
review  thereof  as  bu<A,  this  necessarily  makes 
the  affected  pleading  a  part  of  the  motion, 
and  consequently  «  part  of  the  same  record ; 
otherwise  It  would  be  Impossible  to  review 
Mnch  ruling  without  a  bill  of  exertions, 
which  is  expressly  done  away  with.  As  this 
provision  permits  such  review  without  a  bill, 
it  follows  that  whatever  Is  necessary  to  the 
review  must  be,  and  does  become,  a  part  of 
the  record  proper,  and  Is  thus  brought  to  the 
attrition  of  the  appellate  court  Burton  v. 
ftiyder,  21  Colo.  292,  40  Pac.  251.  The  an- 
Bwer  of  Pratt's  codefendant  c4al  company  be- 
ing, then,  a  part  of  the  tqcotA  in  connection 
with  the  motion  to  strike,  becomes  a  part  of 
the  record  for  all  the  purposes  of  this  review 
and  Is  here  in  the  transcript  of  record.  We 
are  at  liberty  then  to  read  It  in  considering 
the  assignment  of  plaintiff  In  error  that  the 
court  improperly  rendered  Judgment  against 
defendant  Pratt,  while  hla  codefendant's  an- 
swer was  on  file  and  the  Issues  thereunder 
raised  undetermined. 

Because  of  this  prejudicial  action  by  the 
trial  court,  the  Judgment  must  be  rerersed, 
and  the  cause  remanded  for  a  new  trial.  In 
thus  disposing  of  the  case  we  are  not  to  be 
qndOTstood  as  expressing  an  opinion  upon  any 
of  the  other  questions  argued  by  respective 


counsel  In  their  briefs.  The  trial  court  will, 
in  the  event  of  another  trial,  upon  proper  ap- 
plication of  respective  couns^,  proceed  with 
the  cause  from  Its  Inception,  unlnfiuenced 
by,  and  without  reference  to,  the  rulings  be- 
low at  the  first  trial,  and  in  accordance  with 
law  and  In  barmony  with  tbe  TlewB 
expressed. 

Judgment  reroaed  and  cause  ronanded. 
STEELE,  a  J.,  and  MUSSER,  J.,  concur. 


DE  MONCO  V.  MEANS. 
(Supreme  Court  of  Colorado.   October  4,  1906b 
Behearing  Denied  April  4,  1910.) 

1.  EXECUTOBS  ARD  AniaNiaTBATOBS  (|  221*)— 

Olazus  Aoaiitbt  Estatk— EvinsNCB— Smr- 

FICIBNOT. 

Evidence  to  support  a  claim  against  the 
estate  ci  a  decedent  should  ba  clear  and  coa- 
vindng  as  to  the  existence,  as  well  as 
amount,  of  the  claim. 

[Ed.  Note.— For  other  canes,  see  Ezecatexs 
and  Admlniatraton,  Dec.  Dig.  I  221.*] 

2.  PABTmasHip  (I  247^DEATa  ov  PAsnm 

— OZ.&IMS  AOAUrST  Ebtati. 

A  claim  ex  contractu  for  a  partnonjilp 
debt  cannot  be  maintained  against  the  estate  ol 
a  deceased  partner,  in  the  absence  of  a  show- 
ing of  a  final  settlement  betwem  the  surviving 
partner  and  the  estate,  and  that  the  partnership 
asBetB  are  Insufficient  to  pay  tiie  debts. 

[Ed.  Note.— For  other  cases,  see  Fartnexshllh 
Cent  Dig.  i  826;  Dea  WfTl  247.*1 

Appeal  tnm  Coanty  Court,  City  and  Gonn- 
ty  of  Denvw;  Chas.  UcOall,  JodgOk 

Almo  De  MmMO  fllsd  a  clatm  with  Sloe  W. 
Means,  administrator  with  the  will  annexed 
of  the  estate  of  Oemge  B>  Boss-Lewin.  From 
the  allowance  of  a  part  of  the  <dalDi,  De 
Monco  appeals  Affirmed. 

8.  A.  Osbom,  for  appellant  Rothgerb^, 
Appel  &  Laton,  for  app^ee. 

HILL,  J.  Upon  September  11,  190S.  tbe 
ai^lant  filed.  In  the  county  court  of  the 
city  and  county  of  Denver,  his  claim  against 
tbe  estate  of  George  D.  Roes-Lewln,  deceas- 
ed, which  estate  was  in  the  handB  of  tbe  ap- 
pellee as  administrator.  Tba  items  ot  the 
claim  WOTe  as  follows: 

1901 

Bapt  To  earvloM  u  elay  expert  In 
drauHMtratlBc  Fire  Pulp  Plu- 
ter  in  Denver  $  ttON 

Nov.  S  to  To  mtyIc—  at  KaBsas  City,  Ho., 
Jaa.lfc      and  8t  Lonla,  Uo.,  In  pr«par-' 
un.       iOM   aod   dflmoutratlitK  Fir* 

Pulp   Plarter   1.126 

To  expeosm   420  W 

**   contingent  proats-.-..L   1,760  M 


Total   ^  11,686  M 

The  allowance  of  this  elaltu  was  resisted 
by  the  administrator.  On  trial  to  the  court 
$420  was  allowed  as  a  dalm  of  the  fourtU 
class,  from  which  allowance  the  apnellant 
has  ai^aled  to  this  court  and  presents  four 
assignments  of  error  for  our  conslderatltm; 
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Flist,  that  the  amount  allowed  Is  Inade- 
quate; second,  that  the  Judgment  la  contrary 
to  the  evidence;  third,  in  the  exclusion  of 
certain  testimony  t^dered;  and,  fourth,  It  Is 
claimed  that  the  court  refused  to  allow  any 
compmsatlon  for  services  rendered  by  appel- 
lant while  In  the  employment  of  the  deceas- 
ed. The  amount  allowed  being  the  same  as 
the  amount  claimed  for  expenses  only. 

All  testimony  presented  at  the  trial  was 
upon  behalf  of  the  appellaut  It  Is  claimed 
that  the  testimony  sufficiently  establishes  the 
ranploymoit  of  appellant  by  deceased  to  act 
as  an  expert  to  exploit  certain  clays  and  In 
putting  up  plasters  out  of  material  which 
they  were  attempting  to  promote  the  use  of 
for  such  purposes ;  that  appellant  first  per- 
formed such  services  at  Denver  for  a  short 
time  and  was  thereafter  sent  to  St  Louis, 
Mo.,  for  that  purpose,  where  be  stayed  74 
days;  tbat  deceased  was  to  pay  appellant 
for  bis  time  which  he  lost  from  his  office, 
also  his  expenses,  and  10  per  cent  on  any 
sales  resulting  from  his  exhibitions  for  such 
expert  labor.  TLe  record  Is  silent  upon  Just 
what  theory  the  court  awarded  Judgmoit 
for  the  amount  named,  and,  were  It  not  for 
the  fact  that  no  cross-asslgument  of  errw 
has  been  made  against  this  allowance  (which 
relieves  us  from  Its  consideration),  we  ques- 
tioa  whether  such  a  Judgment  could  be  sus- 
tained. 

The  evidence  mainly  relied  on  to  establish 
the  existence  of  the  Indebtedness  was  admis- 
sions and  statements  allied  to  have  been 
made  by  the  deceased  to  third  parties.  Su<±. 
evidence  has  freqn^itly  been  characterized 
1^  courts  as  weak  and  nnsatlsfactory,  and  In 
some  eases  U  Is  held  that  such  admiaslous  are 
insaffldent  proof  to  establish  a  claim  against 
an  estate ;  and,  while  this  last  statement  has 
not  as  yet  received  the  entire  approval  of 
this  court  the  first  seems  to  have  beea  ac- 
cepted, as  well  as  the  rale  that  the  evld«ice 
to  support  a  claim  against  an  estate  should 
be  clear  and  convincing  as  to  its  exlstoice  as 
well  as  the  amount  of  the  claim.  Claire  v. 
Bitate  of  David  Rc^rts,  Deceased.  88  Ck>lo. 
816,  87  Pac.  1077.  Tested  by  these  rules,  It 
Is  questionable  if  the  evidence  here  is  suffi- 
cirat  to  Justify  the  allowance  of  any  claim 
at  alL  Besides,  if  ft  establishes  any  claim, 
it  is  one  against  a  partnership  consisting  of 
the  deceased  and  a  Mr.  Robinson  and  his 
emidoyment  by  this  finn  in  connection  with 
cartatn  patent  ri^ts,  the  demonstration  and 
promotlcm  of  the  processes  covered  by  them. 
In  which  case,  a  claim  ex  contractu  for  a 
partnership  d^t  cannot  be  maintained  against 
the  estate  ot  a  deceased  partner,  In  the  ab- 
sence of  proof  of  a  final  settlement  betweoi 
the  surviving  partner  and  the  estate  and  a 
phowlng  that  ttie  partnership  assets  are  In- 
saffideut  to  pay  the  del>ts.  Charles  v.  EslUe- 
man  et  ai.  Bzecatws,  5  Oolo.  107;  Beaton 
T,  WadSb  U  CMo.  4»  22  Pac.  lOOB;  Tfaimip- 


son.  BxecutrlXt  v.  Whlt^  2S  Colo.  226.  M  Pac 
718;  Savard  t.  Herbert;  1  Cola  Appw  44fi,  20 
Pac.  461. 

Thla  record  nowhere  advisee  us  that  the 
firm's  assets  In  the  hands  of  the  surviving 
partner  were  not  sufficient  to  satisfy  plain- 
tiff's demand.  The  record  presmta  ofi  rea- 
son or  any  Information  as  to  why  an  attempt 
was  not  made  to  collect  this  claim  from  the 
surviving  partner  or  out  of  the  assets  of  the 
firm,  or  that  none  such  were  In  existence.  In 
bis  r^ly  brief,  counsel  for  appellant  strraa- 
ously  urges  that  the  c^ldoice  does  not  show 
tbat  such  a  partnership  existed,  and  urges 
that  none  such  evw  did  exist  and  claims,  if 
there  had  been,  the  burden  was  upon  the  ap- 
pellee to  have  established  that  fact  But 
this  contention  is  Inconsistent  with  the  rec- 
ord, which  shows  th6  evidence  ofFered  by  the 
appellant  established  the  existence  of  the 
partnership;  also,  tlie  statement  of  appel- 
lant's counsel  during  the  progress  of  tlie  trial 
In  the  examination  of  Mr.  Malone  In  an  at- 
tempt to  show  that  certain  sales  were  made 
over  the  objections  of  appellee,  counsel  for 
the  appellant  stated  to  the  trial  court,  "We 
ask  that  It  be  received  with  the  understand- 
ing that  we  prove  a  partnrarshlp,"  referring 
to  the  partnership  between  Mr.  Robinson  and 
Mr.  Ross-Lewln  concerning  these  patents  and 
the  promotion  of  the  ^terprise  for  wbldt 
recovery  lierein  Is  sought  to  be  luid. 

The  evidence  for  the  services  claimed.  If 
sustained  at  all,  being  against  a  partnership 
of  which  the  deceased  was  only  one  copart- 
ner, no  showing  as  to  the  dI^K>8ltlon  of  the 
assets  of  the  partnendiip  or  of  any  effort  to 
secure  them  from  the  surviving  partner  for 
the  payment  of  this  indebtedness  having  been 
made,  or  attempted,  and  there  being  no  evi- 
dence to  show  that  no  such  assets  were  In 
existence,  the  claim  was  properly  disallowed. 

This  disposition  of  the  caase  relieves  the 
necessity  of  passing  utxm  the  asidgnments 
concerning  the  rejectiw  of  testimony  which 
pertain  to  other  features  of  the  case: 

POTcelTlng  no  prejudicial  error  against  the 
rights  of  the  appelant;  0»  Jadgment  wUl  be 
affirmed. 

Affirmed.  • 

BTEBO^  OL  J.,  and  OABBBBT,  J.»  eonem 


TOOBL  et  al.  t.  MTNNIirSOTA  CANAIi  ft 
RESERVOIR  GO.  et  at 
(Supreme  Court  of  Colorado.   March  7.  1910.) 

1.  Watbbs  Aif  d  Watu  Gocbsbs  a  14S*)— Dx- 
VBBSion  or  Srauif— OwnEs's  RtQBTS. 
Hie  rii^t  of  an  owner  ot  a  water  priority 
for  IrrlgatitHi  to  change  the  point  of  diveTsioa 
Is  a  quaJifled  rijdit,  and  Its  exeidae  Is  oondl- 
tiooal  upon  the  iifct  tbat  aoch  change  will  not 
injnrionsiy  affect  the  vcstea  rl^ta  of  ollMn. 

WBd.  Notft^lTor  otlier  essa^'see  Watea  and 
ater  Oonraea,  Dee.  Dig.  |  14ft.*] 
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2.  Waters  ard  Watxb  Oovbseb  <i  145*)— Di- 
raBmon  or  SnxAH— PKOPnrr  Bioht. 

Thooah  the  ri^t  of  an  owner  of  a  priorit; 
of  water  for  irrigation  to  change  the  point  of 
diTeiBion  U  a  property  right,  it  cannot  t>e  exer- 
elaed  without  nmftation,  or  at  all,  except  upon 
teimi,  whan  aoch  dwnfe  wonld  lnq»alr  the  Test- 
ed ri^ta  of  otberiL 

W:Bd.  Note.— ^For  other  csml  aee  Water*  and 
ater  Connea.  Dec.  Dig.  |  US.*] 

3.  Watcbs  and  Watbb  Goubses  (t  145*)— Di- 
VEBBiON  or  Stbbah— Owneb'8  Rioht. 

Tba  tight  of  an  owner  of  a  priority  of  wa- 
ter for  irrigation  to  idiange  the  point  of  di- 
Tenion  depoide  apon  the  facta  of  each  particn- 
lar  case. 

[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Oourses,  Dec  IMg.  i  146.*] 

4.  Appeal  and  Bbbob  (|  854*)  —  Findinob 
'  Based  on  Unbound  Reasons— Effect. 

Where  correct  findings  are  made  for  which 
nneonnd  reasons  are  stated,  the  force  of  the 
findings  is  not  impaired  If  the  record  contains 
snfficient  testimony  tQ  Jnstify  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  8408;  Dec.  Dig.  1  854.*] 

6.  Watebs  and  Watbb  Goubses  (|  1^*)— Di- 
TBBsion  or  SmAH— Bmox  or  Gsanoe— 
Btidencb. 

In  proceedings  for  an  order  to  change  the 
point  of  diversion  upstream  of  certain  priorities 
to  the  use  of  water  for  irrigation  drawn  from  a 
certain  creek,  evidence  heli  to  show  that  the 

Eroposed  diange  wonld  alter  the  conditions  ex- 
iting when  junior  appropriators  secured  their 
rights  In  the  stream,  bo  as  to  completely  de- 
stroy  them. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  152.*] 

&  Waters  and  Wateb  Coubseb  (i  143*)  — 

JXTNIOB  AND  SENIOR  APPBOPRIATOBS— BSLA- 
TIVB  RiQHTS. 

Where  a  person  has  the  first  priority  on 
a  stream,  taking  water  out  at  the  lowest  point 
therein,  it  la  not  neoeaury  that  jnnior  appro- 
prlatoTB  op  the  stream  must,  at  all  times  and 
onder  all  cooditions,  let  sufficient  water  flow 
past  their  headgates  to  supply  that  priority, 
thoogh  the  senior  appropriators  may  lawfully 
demand  that  he  have  at  nls  headgate  safiicient 
water  for  his  present  needs,  but  If  that  result 
Is  obtained  through  return  waters  after  first 
use  by  the  junior  appropriators  up  the  stream, 
tibe  senior  appropriator  cannot  complain. 

TEid.  Note.— For  other  cases,  see  Waters  and 
Water  Course*.  Dec.  Difp.  3  148.*] 

7.  Waters  awo  Water  Courses  (M  144*)  — 
Junior  Appropbiatobb  or  Water— Rights 

OF. 

When  a  Junior  appropriator  makes  his  ap- 
propriation, he  acquires  a  vested  right  In  the 
conditions  then  prOTaillng  npon  the  stream  and 
surrounding  the  general  meOiod  of  use  of  wa- 
ter therefrom,  and  he  may  assume  that  these 
are  fixed  conditions,  and  will  remain  without 
sabstantial  change,  unless  a  proposed  change 
will  not  work  ham  to  his  Tested  rights. 

[Od.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  144.*] 

Appeal  from  District  Court,  Delta  County; 
Theron  Stereos,  Judge. 

Proceedings  by'  Peter  Vogel  and  others 
against  the  Minnesota  Canal  &  ReserTOlr 
Company  and  others,  -for  an  order  <^8ugliig 
the  point  of  diversion  up  the  stream  of  cer- 
tain prloriOes  to  the  use  of  water  for  Irriga- 
tloD  drawn  from  Minnesota  creek.    From  a 


judgment  allowing  a  change  of  four  second 
cubic  feet^  petttbmers  appeal.  Affirmed. 

This  Is  a  proceeding  by  Peter  Vogel,  and 
others  like  situated,  for  an  order  chaiiglng 
the  point  of  dlTerslon  up  the  stream*  of  cer- 
tain priorities  to  the  use  of  water  for  Irriga- 
tion drawn  from  Minnesota  creek,  awarded 
to  the  Clark  ft  Wade  dltcb,  a  portion  thereof 
to  tbe  Turner  dltdi  and  the  balance  to  the 
Bearer  Dam  ditch,  the  former  located  a  dis- 
tance of  alwut  four  miles  abore  tbe  original 
headgate  of  the  Clark  &  Wade  ditch  and  the 
lattw  about  aeren  mile&  The  owners  of  the 
Sweezy  &  Tuma  ditch,  tbe  Clough  ft  Turnw 
ditches  Nos.  1  and  2  and  Qw  Minnesota  Can- 
al, all  junior  appropriators  of  water  from 
Minnesota  creek,  protest  this  s|)pllcatlon,  and 
allege  Injury  to  their  respective  rested  rlgbls 
to  tbe  use  of  water  for  Irrigation  from  that 
creek  and  In  the  cfoidltlons  thereon  as  they 
prevailed  at  the  time  and  times  of  tbeir  re- 
spective approprlatloM.  Tlie  headgate  of  the 
Turner  dltcb  is  above  the  headgates  of  the 
Clough  ft  Turner  ditches  Nos.  1  and  2  and 
the  Minnesota  Canal,  but  below  tbe  headgate 
of  the  Sweesy  &  Turner  ditch.  The  bead- 
gate  of  the  Beavffi-  Dam  ditch  Is  above  the 
beadgate  of  all  other  ditches  on  the  stream. 
Tbe  first  prioritlee  of  the  Clark  ft  Wade  ditch, 
aggregating  seven  second  cubic  feet,  are  first 
in  point  of  time  on  the  stream,  and  all  its  pri- 
orities are  older  than  those  of  the  Sweezy  ft 
Tamer  ditch,  tbe  Olougli  ft  Turner  ditch  No. 
2  and  tbe  Minnesota  Canal.  Its  first  and 
second  enlargements,  aggregating  two  and 
elghty-six  hundratbs  second  cubic  feet,  are 
younger  than  the  priority  of  tbe  Clou^h  & 
Turner  ditch  No.  1.  It  Is  sought  to  divert  all 
of  the  priorities  of  the  Clark  &  Wade  ditch, 
except  about  one-half  a  second  cubic  foot,  to 
the  upstream  ditches.  Tbe  original  diversion 
point  of  this  ditch  is  below  all  other  head- 
gates  on  tbe  stream.  The  lands  which  It  is 
proposed  to  Irrigate  from  the  new  points  of 
diversion  with  the  priorities  of  the  Clark  ft 
Wade  dltcb  are  outside  the  drainage  of  Min- 
nesota creek,  and  there  will  be  no  return 
water  thereto  from  the  proposed  new  irriga- 
tion. 

The  normal  fiow  of  Minnesota  creek,  after 
the  middle  of  July  In  eac^  season,  la  small 
and  probably  not  in  excess  of  an  average  of 
seven  cubic  feet,  Insufflclent  to  fully  supply 
the  decreed  rights  of  the  Clark  ft  Wade  ditch. 
In  the  past  the  diversion  of  wat»  by  this 
ditch  has  not  been  regular  or  constant,  and  It 
has  not  in  fact  diverted  at  all  times,  or  for 
any  considerable  portion  of  the  time,  the  en- 
tire amount  of  water  decreed  to  It.  It  also 
appears  that  those  under  ths  Sweezy  ft  Tur- 
nw  dltdi,  the  Clough  ft  Turner  dltdus  Nos. 
1  and  2  and  tbe  Minnesota  Oanal  have  beat 
able,  practically  all  of  tbs  dme  tor  a  toag 
period  of  years,  to  secure  water  each  sea- 
son, snbsequent  to  tbe  date  above  nmUon- 
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ed.  notirttbstaiuUng  the  fact  that  the  Clark  & 
Wade  flrst  priorities  are  in  excess  of  such  nor- 
mal flow,  sufficient  to  irrigate  and  mature  field 
and  orchard  crops.  That  the  Sweezy  &  Tur- 
ner ditch  was  never  closed  down,  prior  to  the 
year  1902,  and  then  only  once,  and  thla  too 
after  a  porUon  of  the  Clark  &  Wade  priorities 
had  been  diverted  through  the  Turner  ditch; 
that  tbe  Clark  &  Tumo'  ditches  Nob.  1  and  2 
bare  never  been  closed  down.  The  petltlMi- 
ers  admit  that  they  intend  to  apply  tbe  Clark 
St  Wade  priorities  to  seTwal  hundred  acres  of 
new  land  lying  under  the  Turner  ditch,  and 
that  even  if  all  of  the  water  belonging  to 
these  priorities  is  applied  continuously  to 
those  lands  the  supply  will  still  be  inadequate 
to  Irrigate  them.  It  further  appears  that  the 
supply  of  wat^  to  Minnesota  creek  Is  at  all 
tim^  greatly  limited,  and  that  the  Clark  Sc. 
Wade  ditch  priorities  constitute  a  major  part 
of  the  natural  flow  thereof.  It  also  appears 
that  If  this  proposed  change  in  point  of  dlver- 
slon  is  effected,  it  will  impose  upon  the  re- 
maining minor  part  of  the  natural  flow  of  the 
stream  the  entire  burden  of  loss  by  seepage 
and  evaporation  that  occurs  before  the  water 
reaches  the  headgates  of  dittoes  downstream. 
Tlie  testimony  shows  that  the  bed  of  the 
stream  is  broad,  covered  with  rocks,  gravel 
and  obstructive  growths,  all  more  or  less  aug- 
menting the  natural  losses,  which  In  the  past 
have  been  shared  by  tbe  entire  flow  of  tbe 
stream.  It  appears  that.  If  the  Clark  ft  Wade 
priorities  are  diverted  from  the  stream  at  its 
old  beadgat«,  all  accretions  to  the  stream 
jfom  points  above  through  return  waters 
from  irrigation,  wUI  assist  in  famishing  wa- 
ter to  satisfy  those  priorities.  Whereas  if  the 
point  of  diversion  be  removed  up  tbe  stream, 
a  part  to  the  headgate  of  the  Turner  ditch 
and  a  part  to  the  headgate  of  the  Beavw 
Dam  ditch,  aa<$i  accretions  will  be  unavail- 
able. 

King  &  Stewart,  Millard  Fairlamb,  Milton 
B.  Welch,  and  Goudy  &  Twltchell,  for  appel- 
lants. Bell,  Catlln  &  Blake  and  Merle  D. 
Vincent,  for  appellees. 

BAILBT,  J.  (after  stating  the  facts  as 
above).  That  the  rigbt,  In  an  owner  of  a 
water  priority  for  Irrigation,  to  change  the 
point  of  diversion  Is  not  absolute  is  well  set- 
tled. It  Is  a  qualified  right,  and  its  exer- 
cise Is  conditional  upon  the  fact  that  such 
change  wilt  not  injuriously  affect  the  vested 
rl^ts  of  others.  Snch  has  been  the  uniform 
holding  of  this  court  through  an  unbroken 
line  of  decisions,  beginning  with  Fuller  v. 
Swan  RIvw  Co.,  12  Colo.  12,  19  Pac.  836,  and 
Strlcfcler  v.  Colorado  Springs,  16  Colo.  61,  26 
Pac.  813,  25  Am.  St  Rep.  245,  down  to  tbe 
present  time.  While  It  Is  true  tbat  tbe  rigbt 
to  change  the  [>oInt  of  diversion  Is  a  proper- 
ty right,  it  Is  one  which  may  not  be  exercised 
without  limitation,  or  at  all,  except  upon 
terms,  where  it  appears  that  such  change 
will  impair  the  vested  rights  of  others.  No 
Inflexible  mle^  i^gtlicable  In  all  cases  where 


sucb  change  is  sooii^t,  can  be  laid  down.  Hie 
right  to  have  the  change  depends  upon,  and 
must  be  controlled  by,  the  facts  of  each  par- 
ticular case.  The  trial  court  found,  as  a  fact, 
that  the  pn^KMed  change  will  Injuriously  af- 
fect vested  rights,  and  the  testimony,  which 
we  have  carefully  read  at  length,  supports 
that  finding.  We  unhesitatingly  adopt  it  as 
our  own,  not  for  tbe  reason  given  by  .the 
learned  trial  Ju^e,  but  for  others  hereinaft- 
er stated.  It  sometimes  happens  that  entire- 
ly correct  and  proper  findings  are  made,  for 
which  possibly  inadequate  and  unsound  rea- 
sons are  stated.  Tbe  force  of  such  flodlngs 
however  are  not  necessarily  Impaired  be- 
cause the  reasons  given  therefw  are  not  ap- 
proved, If  there  be  found  In  the  record  soffl-h 
dent  testimony  to  justify  them. 

It  seems  manifest.  If  tbe  Clark  &  Wade 
priorities  are  diverted  through  the  Turner 
ditch  and  the  Beaver  Dam  ditch,  as  proposed, 
and  used  constantly  during  the  Irrigating 
season,  as  the  court  found  they  would  be  and 
as  petitioners  admit  is  intoided.  that,  after 
the  season  of  low  water  in  each  year  seta 
in,  no  water  will  remain  In  the  stream  for 
the  use  of  any  Junior  af^>roprIator  for  any 
purpose,  but  ou  tbe  contrary  tbe  stream  will 
become  dry.  In  tbe  face  of  the  showing  that, 
for  from  fifteen  to  twenty  years  prior  to  the 
commencement  of  these  proceedings,  all  Jun- 
ior approprlators  of  water  on  the  stream 
have  practically,  at  all  times,  been  able  to 
grow  and  mature  crops,  tbe  result  above 
suggested,  which  the  proof  shows  is  likely 
to  occur,  clearly  eetabllshes  that  snt^  pro- 
posed change  in  the  point  of  diversion  would 
alter  the  conditions  theretofore,  and  at  the 
time  junior  apiMwpriators  secured  their 
rights,  existing  on  the  stream.  In  such  a  way 
as  to  not  only  injuriously  affect,  but  com- 
pletely destroy,  those  rights. 

The  testimony  shows  that  Mlnnraota  creek 
is  a  small  stream ;  also  that  the  loss  by 
seepage  and  evaporation  is  large.  In  tbe 
past  tbe  entire  flow  of  this  stream,  Including 
the  Clark  &  Wade  priorttfea.  bas  been  allow- 
ed to  go  down  past  the  headgate  of  the  Clark 
&  Wade  ditch,  as  originally  located,  the  full 
flow  of  tbe  stream  thus  bearing  a  proportion- 
ate part  of  such  loss.  The  Claik  St  Wade 
priorities  constitute  the  major  part  of  the 
flow  thereof,  even  during  tbat  part  of  tbe  Ir- 
rigation season  when  tbe  volume  of  water 
Is  most  abundant  Tbe  bed  of  the  stream  Is 
broad,  composed  of  sand  and  gravel,  ob- 
structed by  rodcs  and  a  heavy  growth  of 
vegetation,  requiring  a  flow  of  eight  or  nine 
second  culUc  feet  of  water,  according  to  tbe 
testimony,  to  simply  cover  it  Tb&  flow,  at 
the  season  of  tbe  year  wheh  all  aj^ropriators 
are  able  to  secure  some  water,  is,  as  tbe  tes- 
timony shows,  approxlmattiy  from  twelve  to 
fourteen  second  cubic  feet.  If  this  be  dimin- 
ished by  the  withdrawal  from  the  stream  of 
the  entire  Clark  &  Wade  priorities,  amount- 
ing to  nearly  nine  second  cubic  feet  the 
balance  of  water  In  the  stream  la  left  to  bear 
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the  entire  loss  bj  STsporatlon  and  seepage, 
which  proportionate,  becauw  of  tbe  dimin- 
ished volume,  would  necessarily  be  greatly 
Increased;  tbe  rapidity  of  tbe  flow  la  also 
naturally  decreased  by  tbe  dlmlnaticni  in  vol- 
ume. Undw  socb  facts  the  Injurious  effects 
to  Junior  approiHlators  are  too  obvious  to 
need  elaboration  or  require  discussion.  When 
the  flow  of  tbe  stream  is  at  so  low  a  p<^t 
that  the  dlverslm  of  the  GlaA  &  Wade  pri- 
orities at  the  new  point  would  leave  It  dry, 
that  the  disastrous  ^ect  npm  Junior  ap- 
prc^irlatoni  Is  still  mo»  apparent 

Further,  where  <me  has  the  first  ^ority 
on  a  stream,  taking  water  out  at  the  iow»t 
point  tbenon*  it  does  not  ftdlow  that  Junior 
ani»roiirlatorB,  up  tbe  stream,  must  at  all 
times  and  under  all  om^tionB,  let  suflldent 
mter  ronaln  therdn  and  flow  past  their 
beadgatea  to  snjwly  that  priority.  The  sot- 
lor  apiffoprlator  may  lawfully  donand  that 
he  have  at  hia  headgate  suflBdmt  wat»  to 
supply  his  pnsoit  needs,  and  if  that  result 
be  obtained,  through  return  waters  after  first 
use  by  Junior  approprtators  up  the  stream, 
the  sailor  approprlator  has  no  Just  ground 
of  complaint  Tbe  testimony  here  shows  that 
the  lands  of  some  at  least  of  tbe  protestants 
are  Immediately  adjacent  to  Minnesota  cre^ 
and  that  tbe  drainage  ttatfefrom  Is  quldcly 
back  to  the  stream.  It  may  well  be  that 
prior  use  can  frequently  be  majte,  by  those  of 
tbe  protestsnts  thus  situated,  of  tbe  flow  of 
the  stream,  with  a  sufficient  return  thereof 
to  In  no  wise  lnterf»e  with  petitioner's  use 
of  tbe  water  farther  down,. according  to  tbe 
nry  tenns  of  hla  decree.  Indeed  from  all  of 
the  testimony  thtf  fiilr  Inferrace  la  tbat  this 
precise  concUtlon  has  heretofore  prevailed 
on  Minnesota  cre^  TMb  Is  a  concUtlon  the 
miUntenance  of  which  Is  mcnt  material  to 
ttte  Junior  approprlator.  one  In  which  be  has 
a  vested  right  and  la  entitled  to  have  presor- 
ed.  It  is  too  clear  to  need  commrait  that  If 
petitioners  be  allowed  to  divert  t2ke  entire 
priorities  *of  the  Claric  ft  Wade  ditch  at  tbe 
points  up  tbe  stream  as  proposed,  tbls  right 
in  Junior  ap[W(q;nlators  is  nullified. 

Section  2,  c.  124,  Laws  190B.  p.  278,  un- 
der the  provisions  of  which  petitioners  seek 
to  make  the  proffowCi  change^  Is  as  follows: 

"Tbe  court  shall  require  proof  that  ail 
parties  who  may  be  affected  by  the  change 
have  beeai  duly  notified  In  the  proceeding,  as 
in  the  case  of  an  original  adjudication,  and 
shall  hear  evidence  to  determine  whether 
such  change  will  Injuriously  affect  the  vested 
rights  of  atten  ta  and  to  tbe  use  of  water, 
and  a  decree  shall  be  entered  permitting  the 
change  as  pr^ed  for.  unless  It  appear  that 
such  change  will  Injuriously  affect  the  vested 
rights  of  otiiers;  and  if  such  Injury  appear, 
the  court  dun  decree  the  change  only  upon 
sneb  terms  and  omdlUons  as  may  be  neces- 
sary to  prevent  such  injurious  ^ect,  or  to 
protect  the  parties  affected  or  if  Impossible 
so  to  do,  may  deny  said  application." 


-  A  review  oC  the  record  satisfies  us,  as  the 
trial  court  must  have  been  satisfied,  that  the 
t^titloners  flailed  to  establish  that  no  tojuiy 
to  protestants  from  tiie  pn^posed  change 
would  result  It  further  appears,  when  the 
court  was  about  to  deny  this  application  In 
toto,  that  tbe  attorn^  of  the  peua<»iers  sug- 
gested it  BS  a  duty,  under  tbe  above  provi- 
sion, for  the  court  to  allow  the  change  on 
torm^  whereupon  the  Judgment  a^ealed 
from,  allowing  a  change  of  four  second  cubic 
feet  was  announced.  Tbia  seems  a  fair  com- 
position of  the  matters  in  dlqmte^  aiul  we  are 
not  disposed  to  disturb  It 

This  court  has  often  said.  In  substance 
that  a  Jonlor  approprlator  of  water  to'  a  ben- 
eficial use  hu  a  vested  rli^t  as  against  hia 
senior.  In  a  ctmtlnuaHon  of  tbe  condltltHu 
on  the  stream  as  th^  existed  at  the  time 
be  made  his  approinelation.  If  this  means 
anyttilng,  It  Is  that  whoa  the  Junior  aK>ro- 
prlator  mains  bis  appropriation  he  acquires 
a  vested  ri^t  in  the  conditions  then  prevail- 
ing upon  tbe  stream,  and  surrounding  the 
general  method  ot  use  of  water  therefrom. 
He  has  a  rl^t  to  assume  that  these  are  fixed 
condltlozu  ai^  will  so  ronaln,  at  least  with- 
out substantial  change,  unless  it  appears 
that  a  pnvosed  chai^  will  not  vretk  harm 
to  his  vested  rU^ts.  This  law  is  peculiarly 
apidlcable  to  the  facts  here,  and  applied  to 
them  makes  It  certain  that  tbe  Judgment 
comphilned  of  Is  quite  as  favorable  to  pe- 
titioners as  the  facte  warrant  We  cite,  In 
approTOl  of  the  ccmclnalon  reached,  the  fol- 
lowing cases:  Handy  Ditch  Co.  v.  Lowdrai 
Ditch  Co.,  27  Colo.  S15,  62  Pac.  847;  Cache 
la  Poudre  Go.  v.  Water  Co.,  20  Oolo.  4W, 
68  Pac.  TSl;  C^e  la  Poudre  Co.  v.  Watw 
Co.,  20  Colo.  161, 68  pac.  881,  46  Lb  R.  A.  17S, 
71  Am.  St.  BepL  ISI ;  Baer  Bros.  I*  A  C.  Co.  • 
V.  Wilson,  38  Colou  101,  88  Pac.  265;  Bates 
V.  Hall.  44  Colo.  871,  98  Paa  3. 

Judgment  affirmed. 

STEELE,  O.  J.,  and  WHITER  7.,  amcuT. 


OBIMES  V.  GBEENBLATT. 

(Supreme  Court  of  Coloiado.    fifarch  7,  IdlO. 
Behearing  Denied  April  4,  1910.) 

1.  Pleadikg  (f  49*)— Naub  of  AonoH— Ef- 
fect. 

Under  Mills'  Ann.  Code,  SI  1,  49,  recogniz- 
ing but  one  form  of  action,  and  raQulrios  a 
statement  of  tects  constitnting  the  cause  of  ae- 
tlon  in  concise  language,  it  is  immaterial  what 
the  pleader  calls  hu  action. 

[Ed.  Note.— For  other  easeb  see  Pleading, 
Dec.  Dig.  I  49.*] 

2.  Apptal  and  EBBoa  f|  193*)— Objections 
Below  —  Necessitt  ~  Intebweavino  Two 
Aonons— Eftbct. 

Under  Mills'  Ano.  Code,  |  1,  zecogniung 
bat  one  form  of  action,  and  section  4Q,  requir- 
ing a  pleader  to  set  forth  a  statement  of  acts 
constituting  the  cause  of  action  in  ordinary  and 
-conciee  language,  objection  cannot  be  first  made 
on  appeal  to  a  complaint  whidt  Interweaves  the 
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Bctlon  of  CbIm  ImprimaiiMit  and  malidow  ptos- 
ecntion,  when  the  xnoof  alwin  defendut  lUiMo 

for  both. 

[Ed.  Note.— For  other  csMtM,  see  Appeal  aad 
Error,  Cent  Dig.  19  1226-1240;  Dec.  Dig.  I 
m;*  Pleading,  Cent.  Dig.  f  18SIS.] 

8.  Haucious  pBOflEonnoN  (M  64*>— Idintitt 

or  DEFENDANT—GlBOUVarTAimAI,  EVIDCRCE. 
Id  an  action  for  ^Ise  fmprisonmeot  and 
malicious  proaecatioo,  defendant's  connection 
with  the  unlawful  arrest  mar  be  shown  1^  di^ 
cnmstantial  erldence. 

[Rd.  Note.— For  other  cases,  see  HaUetoiu 
FroBecntlon,  Gent.  Dig.  fl  151-168;  Dea  Dig. 

4.  Malicious  PsoBBCtmoN  m  61*}— Aum— 
SDn-iciERCT  or  Bvidenoe. 

Id  an  action  tor  falsa  Inmrisonment  and 
malicious  prosecntlon,  eridenee  sufBdent  to 
show  defendant's  connection  with  tke  unlawful 
arrest 

[Ed.,  Note.— For  other  cases,  see  Malidous 
Prosecution,  Dec  Dig.  i  64.*] 

5.  Malicious  PBOscctmoir  ({  S*)— WaoNGrui. 

ABBEBT— RATinOATIOK  OF  ACTS. 

The  act  of  one  committing  a  tort  such  as 
arresting,  or  causing  the  arrest  of,  a  person 
without  probable  cause  may  be  ratified  by  an- 
other ;  and  the  act  is  ratified  and  adopted  when 
such  other  with  fall  knowledge  of  the  circum- 
stances of  the  arrest  make*  a  criminal  complaint 
against  or  assists  in  prosecuting  the  person  so 
arreBted. 

[Ed.  Note.— For  other  cases,  see  Malidous 
Prosecutfon,  Cent  Dig.  |  8;  Dec  Dig.  {  8.*] 

6.  False    Thphmiiiceitt    (I   15*)  —  Joiirr 
WBONGDona  JomT  ard  Sbvkbal  Iaabil- 

ITT. 

Where  a  person  having  lost  copper  wire  by 
theft,  takes  officers  with  him  and  visits  the 
place  of  a  Junk  dealer  who  was  his  former  part- 
ner, and  with  whom  he  bad  a  falltog  out  and 
searches  the  place  and  daima  that  some  wire 
found  therdn  is  that  stolen,  and,  on  proceeding 
to  take  the  wire,  the  junk  dealer  demurs  be- 
CBuse  he  is  not  satisfied  that  it  iKlongs  to  such 
person,  whereupon  the  officers  arrest  him  and 
jilace  him  in  jail  without  a  warrant  the  person 
and  the  officers  are  Joint  wrongdoers,  and  the 
person  arrested  may  look  to  ddier  or  all  of  them 
for  indemnity. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  K  5-67 ;  Dec.  Dig.  {  16.*] 

7.  Malicious  Pkosecuttoit  72*)— Ooxsbkt 

TO  Arrest. 

Where  a  junk  dealer  Is  arrested  because  he 
refused  to  give  over  wire  claimed  to  belong  to 
one  searching,  with  the  help  of  officers,  for  wire 
which  had  been  stolen,  and  the  dealer  states  the 
name  of  the  person  from  whom  he  bought  the 
wire  and  his  address,  and  states,  on  objecting  to 
surrendering  the  wire,  "No,  you  take  me,  but 
you  cannot  take  the  wire."  such  evidence  is  in- 
sufficient on  wbtch  to  base  an  instruction  in  an 
action  for  false  imprisonment  and  malidous 

{irosecution,  that  the  defendant  would  not  be 
U  ble  if  plaintiff  consented  to  his  arrest. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec  Dig.  i  72.*] 

&  Trial  (8  295*)— lHSTBUonoN»— Conbtbuc- 

TioN  AS  A  Whole. 

In  a  suit  for  false  imprisonment  and  mali- 
dous prosecution,  that  a  few  s^regated  por- 
tions  of  the  instructions  mixht  Imply  that  de- 
fendant caused  the  arrest  of  plaintiff  will  not 
make  the  instructions  objectionahle,  where,  as  a 
whole,  they  do  not  so  imply. 

[Bd.  Note.— For  other  caseB,  see  Trial,  Gent 
Dig.  II  708-717 :  Dec.  Dig.  f  205.*] 


9.  MALToiQua  PsoaBmmoR  ^  73*)— Pboba- 

BLB  CaUBB— JUBTDlCATlOIir. 

Where,  in  a  suit  for  &Use  Imprisonment  and 
malicious  prosecution,  there  is  evidence  that  de- 
fendant claimed  that  the  original  arrest  was  on 
the  Inltiativa  of  the  officers,  and  that  he  had 
filed  the  crinsinal  complaint  at  tbdr  reqaeat,  add 
that  his  attorney  had  taken  a  slip  ot  paper  with 
defendant's  name  and  the  diarge  against  plain- 
tiff written  thereon  by  the  officers  to  the  deputy 
district  attorney  who  had  prnared  the  erimiuu 
eouvlaint  therefrom,  sndi  endoiee  la  aofBdent 
on  whidi  to  base  Instrnetio&B  as  to  jostification. 

[Ed.  Note.— For  other  caaea,  aee  UaliciouB 
Ptoseontion,  Cent  Dig.  1 170;  Dec.  Dig.  i  72,*] 

la  Appeal  and  Bbboe  {|  1066*)— HAUaxaB 

EbBOB— iKSTBUCnONB— MAUOXODB  FBO6BC0- 

TION. 

In  a  suit  for  Calse  Imprisonment  and  malft- 
dous  prosecution,  defendant  cannot  object  that 
the  court  assumed  that  he  had  made  the  defense 
of  justification,  and  charge  accordingly,  since, 
if  he  had  no  defense  of  justification,  he  would 
not  be  liarmed. 

[Ed.  Note.— B^r  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  1  4220;  Dec  Dig.  |  1006.*] 

11.  Appeal  and  E^bob  <|  1083*)— Habwlebs 

EBBOB— iNffTBUCnON  8. 

Defendant  In  an  action  for  false  imprison- 
ment and  malidous  prosecution,  cannot  object 
to  instructions  limiting  his  liability  to  false  tm* 
prisooment  where  the  proof  shows  him  to  be 
guilty  of  both. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  4066;  Dec  Dig.  1  10B3.*] 

12.  Tbiai.  (I  253*)— iNSTBuonoKS— lincmno 
CAuac  or  Action. 

In  a  suit  for  false  imprisonment  and  malK 
douB  prosecution,  instructions  that  the  action 
was  for  damages  "alleged  to  have  been  sustain- 
ed by  reason  of  his  arrest  and  impnsonment 
which  arrest  and  imprisonment  the  plaintiff 
daims  were  caused  by  defendant  acting  mali- 
dously  and  without  probable  cause,  and  the 
plaintiff  seeks  to  recover  in  this  action  the  dam- 
age which  he  daims  to  have  sustained  by  reason 
of  audi  arrest  and  imprisonment  upon  a  charge 
ot  burglary  and  larceny,"  are  not  erroneous  as 
limiting  the  cause  of  action  to  false  Imprison- 
ment, since  the  filing  of  a  complaint  charging 
one  with  a  criminal  offense  is  the  first  step  In  a 
prosecution. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  613-623 ;  Dec  Dig.  |  263.*]  ' 

18.  Mazjcioub   Pbobeoutior   (I   72*)  —  !»- 

BTBUCTIONS— PbOBABLE  CAUBE. 

Where,  in  an  action  for  false  imprisonment 
and  malicious  prosecution,  the  court  InstructB 
that  the  action  was  for  damages  alleged  to  have 
been  sustained  by  plaintiff  by  reason  of  his  ar- 
rest and  imprisonment  on  a  charge  of  burglary 
and  larceny,  made  before  a  certain  Justice  of  the 
peace  named,  and  that  the  arrest  and  imprison- 
ment  plaintiff  claimed  were  caused  by  the  de- 
fendant acting  malidously  and  without  probable 
cause,  an  instruction  referring  to  the  armt  and 
prosecution  of  the  plaintiff  as  in  the  complaint 
set  forth  is  not  objMtionable  because  not  stating 
bow  tiie  matter  was  set  forth  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Malidona 
Proaecntion,  Dec  Dig.  |  71^*] 

14.  Appbax.  AMD  Bbbob  1066*)— Habuubs 
Ebbob  —  iNSTBuonons  —  False  Iicpbiboh- 

KENT. 

Ol>jection  cannot  be  predicated  on  inatrue- 
tions  defining  probable  cause  in  the  abstract, 
without  ap^ylng  it  to  the  case  in  questim, 
where  the  court  would  have  been  Justified  lii 


•For  etiisr  eases  see  same  toplo  and  seotlin  NUMBBR  In  Deo.  *  Am.  Digs.  1H7  to  date,  Jk  Reporter  XadeiaB 
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flndlnx  u  a  matter  of  law  that  there  was  no  raf- 
flci«)t  erideoce  to  show  probable  canae. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Bmr,  Cent  Dig.  1 4220;  Dee.  Dig.  1 1066.*] 

15.  Maucsous  PBonoimoif  (i  18*)— Fboba- 

BU  CaUSK. 

A  juok  dealer  waa  arrested  because  he  re- 
fused to  give  OTer  wire  claimed  to  belong  to  one 
Mareliiiig  wiQi  the  help  of  officers,  for  wire 
which  had  been  stolen.  The  dealer  told  whom  he 
boa^t  the  wire  from  and  gave  his  address,  and 
objected  to  the  removal  of  the  wire  until  it  was 
properly  ideotiSed.  When  the  dealer  was  re- 
MuKd  on  bail,  the  owner  of  the  wire  swore  to  « 
eomplaint  for  hnrglary  and  larceny,  which  com- 
plaint was  dismissed  bj  the  district  attorney, 
and  thereafter  he  swore  to  a  complaint  for  re- 
ceiving stolen  goods,  field,  as  a  matter  of  law, 
that  uien  was  no  probable  caose  fOr  the  prose- 
cution. 

[Ed.  Note.— Foe  other  cases,  see  Halicioas 
Prosecution,  Cent.  IMg.  H  23,  24,  29-38;  Dea 
Dig.  i  la*] 

m  Apvkax.  xtm  BteBOB  f|  1088*)— F^TOXABU 
Ebeob. 

A  part;  cannot  complain  tA  an  instmctltm 
too  favorahle  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  f  4066:  Dec.  Dig.  {  10B8.*] 

17.  EviDEKCB  (5  366*)— Judicial  Bscobds. 

In  an  action  for  false  imprisonment  and 
malicious  prosecution,  a  justice's  docket  and  rec- 
ord of  the  complaint  against  plaintiff  and  Its 
dismiasal  is  properly  identified  where  the  cleii 
ot  the  legal  possessor  of  the  docket  brings  it  in- 
to court  and  identifies  It.  and  the  justice  who 
made  it  testifies  that  It  was  his  criminal  doclcet 
kept  by  him  during  his  term  of  office. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  S  1622% ;  Dec  Dig.  I  366.*] 

18.  EVIDBNCE  (S  383*)  —  DocumifTABT  Evi- 
DENOC-JumcB'a  Docket— Pbmumptions. 

The  docket  or  record  of  a  ounplaint  for 
buniary  and  larceny  and  its  dismiasal  made  the 
'  basis  of  a  suit  for  malicious  prosecution  Is,  on 
Its  introdnctlon  in  evidence,  presumed  to  be 
correct  and  prima  facie  evidence  of  the  recitals 
therein  contuned. 

[Ed.  Note.— For  other  cases,  see  Shrldence^ 
Cent  Dig.  I  1068;  Dee.  Dig.  f  883.*] 

19.  Affeai.  ard  Ebbob  (S  1061*)— Habuxbb 

EBBOB— ADUISSION  ot  BVIDBKOX. 

A  defendant,  in  an  action  for  false  Impris- 
onment and  malicious  prosecutlffli  cannot  com- 
plain of  the  adndsdm  ct  erldann,  where  tJie 
same  teeta  wera  oorxoborated  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  8597;  Dec  Dig.  |  1051.*] 

20.  Malicious  Pbosecutioh  (i  62*)— Dama- 
ges—Newbpafeb  Abticles. 

The  publication  of  an  arrest  In  a  newspa- 
per is  a  probable  conseQuence  of  an  unlawful 
arrest,  and  such  publication  may  be  shown  in 
evidence  to  aid  the  jury  in  estimating  the  dam- 
ages sustained. 

[Ed.  Note.— For  other  eases,  see  Halicions 
Pr«seeatioB.  Oast  Dig.  H  148»  UO;  Dec  Dig. 
182.*] 

2L  Tbiai.  (I  86*)— EKOKpnoir  or  Btidbhcb. 

A  general  objection  to  evidmce,  admissible 
for  a  particular  purpose,  is  properly  overruled 
without  limiting  the  evidence  to  anv  particular 
purpose.  In  the  abaeace  bf  requested  instrnetions. 

[Ed.  Note.— Fbi  odier  case^  see  TrlaL  Cent 
Dig.  I  226;  Dec  Dig.  I  86.*] 

22.  Uaxjcioub  PBOSBcnnoR  (|  68*)  —  Evi- 
dence—Obdinahces— Juke  Dealebs. 

Where  a  Junk  dealer  was  arrested  without 
mnant  beeanse  he  refused  to  gin  over  wire 


claimed  to  have  been  stolen,  on  the  ground  that 
it  had  not  been  identified,  and  brought  suit  for 
false  imprisonment  and  malicious  prosecution, 
the  exclusion  of  an  ordinance  regulating  second- 
hand dealers  Is  not  error,  where  the  dealer  was 
not  shown  to  be  within  the  ordinance,  and  he 
bad  oamplied  with  all  its  terms,  and  where  th» 
ordinance  could  not  authorise  an  arrest  without 
a  warrant  or  the  seizure  of  goods  under  such 
circnmstances. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec  Dig.  I  68*] 

28.  Malicious  Pbosecutioit  (|  67*)— Cdndi- 

nOH  ta  jAIIr-B)TIDBNOB. 

In  an  action  for  false  imprlstmmeut  and 
malicious  prosecution,  plaintiff  may  testify  as 
to  the  Slthv  condition  of  the  jail,  and  his  suf- 
ferings while  confined  therein,  as  an  element  ot 
the  damages  he  has  sustained. 

[Ed.  Note.~For  other  cases,  we  KaUdons 
Prosecution,  Dec.  Dig.  |  67.*] 

Appeal  from  District  Court,  CUty  and  Coun- 
ty of  Denver;  Booth  M.  Malone,  Judge. 

Action  by  Jacob  Greenblatt  against  Ben 
Grimes.  From  a  Judgment  for  plalntUC,  de- 
fendant appeals.  Affirmed.  • 

George  S.  Redd,  George  Btldger,  and  ^arr7 
8.  Silverateln,  for  appellant  Talbot,  Denlson 
&  Wadley,  for  appellee. 

WHITE,  J.  This  action  was  brought  by 
appellee  against  appellant  to  recover  dam- 
ages. The  complaint  alleges  that  plalntlfC 
was,  and  for  many  years  had  been,  a  resident 
of  the  city  of  Denver,  and  engaged  In  the 
m^cantlle  business;  that  he  had  demeaned 
himself  as  an  upright  and  law-abiding  cltl- 
sen,  and  had  obtained,  possessed,  and  de- 
served the  good  opinion  and  credit  of  the 
community;  that  on  or  about  the  7th  day  of 
March  the  defendant,  contriving  and  mall- 
doQsly  Intending  to  Injure  the  plaintiff  in  his 
good  name  and  credit,  and  to  faring  blm  into 
pabllc  scandal  and  disrepute,  unlawfully  and 
wrongfully  caused  hla  arrest  upon  a  charge 
of  having  committed  the  crime  of  burglary 
and  larceny,  and  thereafter  on  the  same  day 
made  and  flied  a  false  complaint  before  a  Jus- 
tice of  the  peace,  wherein  he  charged  plaintiff 
with  having  committed  said  crimes  by  break- 
ing into  a  certain  house,  and  there  stealing, 
taking,  and  carrying  away  certain  property  of 
defendant;  and  then  and  there  procured  a 
warrant  from  said  justice  for  the  arrest  and 
detention  of  plalntlfT  upon  said  charge;  that 
said  plalntltr  was  arrested,  detained,  and  Im- 
prisoned thereon,  and  confined  in  the  city 
Jail  for  the  period  of  about  10  hours;  that 
the  defendant  acted  maliciously  and  without 
reasonable  or  probable  cause;  that  said  pro- 
ceedings before  the  Justice  of  the  peace  ter- 
minated In  the  discharge  of  plaintiff;  that  the 
plaintiff  was  damaged  In  the  sum  of  $10,000, 
for  which  Judgment  was  prayed.  The  com- 
plaint was  In  no  wise  questioned,  and  the  on- 
ly pleading  upon  the  part  of  defendant  was  a 
general  denial.  Upon  the  Issues  tlius  made, 
the  cause  was  tried  to  a  Jury,  resulting  In 
a  verdict  for  plalntUf,  who  Is  appellee  here, 


*Per  other  easss  see  asms  topta  and  seetlOB  NTTHBBR  ta  Dse.  A  Am.  Digs.  IM*  to  iMtm,  ft  Beportar  iBdsns 


Digitized  by 


Google 


1114 


107  PACIFIC 


BEFOBTEB. 


(Colo. 


and  m  finding  that  the  defendant  was  guilt? 
of  actual  malice  and  fraud.  The  defendant 
thereupon  filed  a  motion  for  a  new  trial, 
Trhich  being  orerruled,  judgment  was  entered 
on  the  verdict,  together  with  an  award  of  a 
body  execution  against  the  defendant  In  ac- 
cordance with  the  prayer  of  the  complaint 
and  the  finding  of  the  jury.  From  that  Judg- 
ment, the  defendant  prosecutes  this  appeal. 

The  parties  to  the  suit  are  wholesale  junk 
dealers,  platatifl  having  been  engaged  In  the 
business  In  Denver  for  11  years,  and  for  about 
5  or  6  months  of  that  time  in  partnership 
wlQt  defendant  The  partnership  was  dts- 
Bolved,  because  of  dUIerencea  having  arisen 
between  them,  about  10  years  before  the  com- 
mencement of  this  suit.  The  parties  had 
been  on  bad  terms  since  the  dissolution  of  the 
partnerebtp,  and  for  8  or  9  years  had  not 
spoken  to  each  othw.  Strong  enmity  existed 
between  them,  and  defendant  had  threatened 
"to  get  even"  with  the  plaintlif.  Some  10 
days  befor%  plaintiff  was  arrested,  defend- 
ant's place  of  business  was  burglarized  and 
certain  copper  wire  taken  therefrom.  On  the 
day  of  plaintiff's  arrest,  defendant  in  bis  own 
conveyance,  with  certain  city  detectives,  vis- 
ited several  junk  shops  for  the  purpose  of  as- 
certaining whether  the  o^per  wire  taken 
from  defendant's  premises  could  be  found. 
About  2  p.  m.  plaintiff's  shop  was  visited  and 
the  latter  informed  of  the  burglary  and  theft; 
plaintiff  was  unable  to  say  wheUier  he  had 
purchased  any  copper  wire  recently,  but  in- 
vited a  search  through  his  premises,  assisting 
therein.  In  one  of  the  bins  a  sack  containing 
some  copper  wire  was  found,  which  defend- 
ant claimed  was  a  part  of  the  stolen  wire. 
Plaintiff,  upon  weighing  the  wire  and  inspect- 
ing his  books,  advised  that  be  had  purchased 
it  on  a  certain  date  from  one  Samuelson, 
whose  occupation  and  residence  were  given. 
Plaintiff  was  instructed  by  the  detectives  to 
retain  the  wire,  and  promised  so  to  do;  there- 
after the  defendant  held  a  conversation  with 
the  officers  apart  from  the  plaintiff— the  na- 
ture of  which  Is  not  disclosed— whereupon  the 
officers  returned  and  undertook  to  take  the 
wire,  to  which  plaintiff  objected,  claiming  be 
did  not  Imow  that  the  wire  b^onged  to  de- 
fendant, and  that  he  would  hold  the  wire  un- 
til its  identity  was  established.  The  officers 
then  stated  that  if  they  could  not  take  the 
wire,  they  would  take  the  plaintiff,  and  plac- 
ed him  under  arrest  and  conveyed  him  to  the 
city  hall.  Defendant  was  upon  the  sidewalk 
as  the  officers  wait  by  with  plaintiff,  and 
said,  "Why  don't  you  take  his  partner  too?" 
Upon  the  arrival  of  the  plaintiff,  in  the  cus- 
tody of  the  officers,  at  the  city  hall,  defendant 
was  in  the  office  of  the  chief  of  police  before 
whom  plaintiff  was  taken.  It  was  then  stat- 
ed by  one  of  the  office  that  the  wire  was 
found  In  plaintiff's  place  of  business  and  the 
latter  had  refused  to  give  It  up;  thereupon 
plaintiff  stated  that  he  was  responsible,  would 
not  run  away,  and  did  not  propose  to  give  up 
tbe  wire  as  be  did  not  know  It  belonged  1»  Hm 


defendant   D^endant  tbweupon  said:  "Ha 

Is  a  G  d  liar.  He  does  know  it  is 

my  copper  wire."  The  offloers  then  locked 
plaintiff  in  the  jail,  in  tbe  ao-caUed  "buU 
pen,"  a  foul  and  filthy  cell  In  which  were 
hobos  and  tramps,  where  he  remained  until 
10  p.  m.,  when  he  was  released  on  bail.  De- 
fendant's brother  and  an  officer  w»it  in 
search  of  Samuelson,  finding  him  where  plain- 
tiff had  stated  he  lived.  Samuelson  Identified 
the  wire  as  the  particular  wire  he  had  sold 
the  plaintiff,  and  acconqianied  the  officer  and 
defendant's  brother  to,  and  pointed  out,  the 
man  of  whom  he  bad  purchased  the  wire. 
The  man  witli  whom  Samuelson  bad  dealt 
was  taken  to  police  headquart^s,  and  there 
admitted  he  had  stolen  the  wire  from  a  coal 
shed,  where  he  had  seen  two  fellows  hiding 
it  Samuelson  also,  at  the  request  of  the 
officer,  reported  at  the  dty  halt  Upon  the  ar- 
rival of  the  latt»,  the  defendant  said  to  blm: 
"Yon  can  go  home.  We  don't  need  you  any 
more."  After  the  plaintiff's  Incarceration  in 
the  jail,  one  of  the  detectives  and  the  defend- 
ant returned  to  plaintiff's  place  of  business 
and  removed  tbe  wire.  Defendant  said  to 
an  employe  of  plaintiff  who  was  endeavoring 
to  get  the  plaintiff  released,  "What  do  you 
care?  Let  him  stay  In  there;"  and  to  anoth- 
er employe  who  had  said  to  defoidant,  "It 
is  a  shame  to  put  a  man  in  jail  without  mak- 
ing a  complaint"  "Never  mind  about  that." 
Th^after,  and  with  knowledge  of  all  the 
facts  as  stated  above,  the  defendant  swore  to, 
and  filed,  the  complaint  charging  the  plaintiff 
with  burglary  and  the  larceny  of  said  copper 
wire.  The  next  day  this  complaint  was  dis- 
missed by  tbe  district  attorney,  and  two  days 
thereafter  the  defendant  swore  to  another 
complaint  charging  plaintiff  with  receiving 
stolen  goods.  Upon  this  charge  he  was  tried 
and  acquitted.  Upon  many  essential  points 
the  evidence  was  confiicting,  and  the  jury, 
having  found  for  the  plaintiff,  the  facts  nec- 
essary to  support  the  verdict  as  shown  by 
the  testimony  stated  above,  must  be  consider- 
ed established. 

Appellant  contends  thst  the  complaint 
charges  malicious  prosecution  only,  and  not 
false  Imprisonment,  and  that  evidence  ad- 
mitted over  his  objections  and  exceptions  as 
to  what  occurred  prior  to  the  filing  of  the 
criminal  complaint  was  improper.  He  ar- 
gues that  If  defendant  advised,  counseled,  or 
aided  In  the  arrest  and  Imprlsonmsit  of  plain- 
tiff without  a  warrant  and  before  a  crim- 
inal complaint  was  filed,  plaintiff,  if  he  de- 
sired to  hold  defendant  therefor,  should  have 
set  out  in  his  complaint  a  cause  of  action  for 
false  arrest  and  imprisonment  and  joined 
it  with  his  action  of  malidouB  prosecution. 
No  doubt  the  course  suggested  "by  appellant 
would  have  been  the  bettor  and  proper  prac- 
tice, and  if  the  matter  had  been  properly  pre- 
sented to  the  trial  court,  would  probably 
have  been  imperative.  Notwithstanding  this 
rule,  the  complaint  Is  nevertheleas  good,  un- 
der the  drcuiiiBtancee  of  thli  case,  and  an- 
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thoriMA  the  plBlatUf  to  piore  bli  cause  of 
action  for  false  impxlBonmait,  u  well  u 
for  malldoiu  promcntion.  Uoder  HctUm  1, 
Ullli'  Ann,  Code,  bat  one  fwm  of  action  la 
recognised.  The  Reader  la  leqalred  by  aec- 
tlon  49  of  said  Code  to  aet  forth  "a  state- 
moit  of  the  facts  constltatlng  the  cause  of 
action  in  or^Unary  and  concise  language 
without  nnneceaaary  repetition."  The  tects 
alleged  constitute  false  Imprisonment,  and 
likewise  malicious  prosecntlon.  Whethw 
the  action  Is  called  "an  action  for  fa]se>  im- 
prisonment" or  for  "malidoaa  prosecntlon" 
is  of  no  conseqaence.  We  are  not  ctmcOTned 
with  the  names  which  oounatf  assign  to  ao- 
ttona.  If  two  canses  of  acUon  were  bnprop- 
«rly  nnlted,  and  defendant  desired  to  take 
advantage  of  that  fact,  he  shonld  have  done 
so  by  an  appropriate  pleading;  Having  fail- 
ed in  that  respect  he  cannot  now  he  heard 
to  com^aln  that  the  complaint  wore  togeth- 
er two  canaes  of  action  In  one.  when  the 
proof  of  facta  shows  talm  liable  for  both. 
French  t.  Deane,  10  Cola  S(M,  S06.  80  Pac. 
600,  21  L.  B.  A.  88T:  Posaell  t.  Smith,  89 
Colo.  127;  ISO,  88  Pac  1084;  Hattersley  t. 
Burrows,  4  Colo.  App.  538,  86  Pac.  889.  Ajh 
peltant  further  argues  that  as  he  "was  not 
shown  to  hare  caused  the  plalntUTs  arrest 
or  Imprisonment**  he  should  not  be  held  lia- 
ble for  any  matters  occurring  prior  to  the 
Oling  of  the  criminal  complaint,  and  that  In- 
■tructlraa  reanested  so  advising  the  Jury 
should  have  been  given. 

We  are  persuaded  appellant  Is  In  error 
In  his  assertion  that  he  "waa  not  shown  to 
have  caused  the  plalntUTs  arrest,  or  impris- 
onment" There  was  ample  evidence  to  show 
his  participation  In  auch  acta.  The  record 
la  pregnant  with  facts  from  wJiUiti  the  jury 
could  properly  draw  audi  conduriona.  It  is 
not  neceeaary  that  his  connection  with  the 
erreat  should  Jliave  been  ahown  by  direct 
evidence.  It  could  be  inferred  from  the  dr- 
cumstancea  of  the  caae.  Holden  t.  Merrltt, 
02  Iowa.  T07.  61  N.  W.  890;  Cook  t.  Proskey. 
138  Fed.  278,  70  a  a  A.  D68;  Glttinger  v. 
McBae^  80  Md.  618,  617.  48  Atl.  823.  But 
were  it  true— that  defoidant  did  not  Inati- 
tate  the  arrest— he  certainly  ratified  it,  and 
became  responsible  therefor  upon  making 
the '  complaint  charging  plaintiff  with  bur- 
glary and  larceny.  At  that  time  lie  waa  cog- 
nisant of  all  the  facts  relative  to  tJie  stolen 
wire  and  plalntUTs  possession  thereof.  From 
the  facts  then  appearing,  and  within  defend- 
ant's knowledge,  any  reasonable  mind  would 
be  instantly  impressed  with  Uie  lack  of  in- 
criminating drcnmstances  against  the  plain- 
tUf.  Under  the  facts  then  disclosed,  no  hon- 
est  man,  of  ordinary  Intelligence,  Influenced 
by  proper  mottves,  could  sincerely  have  be- 
lieved the  plaintiff  guilty  of  any  wrong, 
notwithstanding  all  this,  defendant  closed 
Us  eyes  ti  the  rights  of  the  plaintiff,  ea- 
dearored  to  prevent  him  obtaining  bonds, 
and  turned  the  force  of  the  law  upon  him 
by  the  falae  diarga  of  burglary  and  larceny. 


While  It  la  true  the  Jury  would  not  be  per- 
mitted to  infer  ratification  from  mm  si- 
lence, it  Is  wdl  a»>iihii«hna  that  the  act  of 
one  committing  a  tort*  such  aa  arresting,  or 
caualug  tba  arrest  of,  a  person  without  prob- 
able cause  may  be  ratifiBd  by  another ;  and 
the  act  la  ratified  and  adopted  when  such 
other,  with  full  knowledge  of  tb»  drcum- 
stanoea  of  the  arreat,  mjikes  a  criminal  com- 
plaint agalnat,  or  asalata  In  prosecuting,  the 
person  so  arrested.  Cascarella  v.  NatL  Gro- 
cer Co.,  161  Mich.  15, 114  K  W.  857;  Newell 
on  Mallcloua  Prosecution,  IS  3,  4;  19  Am.  & 
Eng.  Eincyc.  of  Law  (2d  Ed.)  682;  Tangney 
V.  SuUlvan,  163  Maes.  166,  89  M.  D.  TOO; 
Stanabuxy  v.  Fogle,  37  Hd.  S60,  882;  Cndaby 
r.  Powell,  86  IlL  App.  29:  Holden  v.  Herritt, 
supra.  No  act  of  any  other  wnmgdoer  can 
relieve  the  defendant  from  his  liability  for 
wrong  done  the  plaintiff  in  arresting.  Impris- 
oning, and  charging  him  with  the  commta- 
slon  of  the  criminal  offense.  Under  the  dr^ 
cumstances  of  this  case  the  detectives  and 
officers  who  personally  arrested  and  placed 
plaintiff  In  Jail  are  to  be  treated  aa  Joint 
wrongdoers,  and  the  plaintiff  waa  at  liberty 
to  lodk  to  either  or  ^  for  indemnity.  Oot- 
ton  V.  Huidekoper,  2  Pen.  A,  W.  (Pa.)  149; 
Stone  V.  Dtcklnson,  6  Allen  (Haas.)  29.  81 
>m.  Dec.  727 ;  Schluter  v.  Jacoba.  10  Colo. 
449^  464,  16  Pac.  818;  Blethmann  v.  Gods- 
man.  28  Cole.  202,  46  Pac  684. 

An  Ins  traction  requested  and  refused,  of 
which  complaint  is  made.  Is  to  the  effect 
that  jtlalntlff  could  not  recover  if  the  Jury 
believed  from  the  evidence  that  he  *'ln  any 
way  cauaed  or  consented  to  his  own  arrest, 
or  acquiesced  theretn."  An  officw  testified 
that  plaintiff,  in  objecting  to  the  surrender 
of  the  possession  of  the  wire,  said,  "No; 
you  take  me,  but  you  can't  take  the  wire." 
It  la  jsfion  this  evidence  that  defendant  bas- 
es his  right  to  the  refused  instruction.  Prior 
to  these  alleged  words  of  plaintiff,  the  de- 
fandant  and  offlcera  bad  knowledge  of  all 
the  facts  relative  -to  plaintlff'a  possesion  of 
the  wire.  The  words  used  were  In  the  con- 
troversy arising  over  the  attempt  of  the  offl- 
cera to  arbitrarily  take  the  wire  from  plain- 
tiff. We  do  not  consider  the  language  used, 
under  the  circumstances,  in  the  slightest  de- 
gree shows  plaintiff's  acquiescence  in  his 
own  arreat  Appellee  had  an  abaolute  right 
to  retain  poaaeaalon  of  the  wire  until  it  iraa 
determined  In  a  proper  way  that  he  had  no 
title  thereto.  That  he  did  not  surrender 
possession  to  the  unlawful  demand  of  the 
officers  in  no  wise  Juatlfled  his  arrest  Byan 
V.  City  of  caiicago.  124  III  App.  188.  The  in- 
struction was  therefore  properly  refused, 
there  being  no  evidence  i^^n  which  to 
base  It 

Other  objections  we  deem  proper  to  notice 
are  urged  against  the*lnstructions  given.  It 
Is  claimed  that  "they  imply  that  defendant 
cauaed  the  arrest  of  plaintiff."  A  fair  and 
reaaonable  constderatlon  of  the  Instmctlona 
will  not  warrant  the  ImpUcattcm  suggested. 
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Tlw  liutractlinui  fiirlj  lea-ro  to  the  to 
determine  from  tbe  evidence  whether  de- 
fendant eausea  the  aneit  and  ImprlMnment 
of  tbe  plalntUC 

Inatroctlon  Mb.  16  oaproeriy  wlTlBed  tbe 
Jaij  tbat  plaintiff  conlA  not  reeorer  nnlesB 
tb^  first  ftnind  tbat  tiie  plaintiff  was  prose* 
cuted  as  alleged  in  bU  complaint:  tbat  tbe 
defradant  was  tin  j^osecutor  or  Instigated 
tbe  prosecution,  and  had  no  probable  cause 
therefor;  tbat  he  acted  wltb  malice;  and  tbat 
tbe  prosecution  bad  terminated  in  favor  of 
the  plaintiff.  In  Ibis  Instruction  tbe  court 
fortber  told  the  jury  tbat  the  burden  of 
proof  rested  upon  tbe  plaintiff  to  establtdi 
each  of  these  propositions;  tbat  a  failure  to 
eetablidi  anr  one  ot  them  by  a  prqiondmnoe 
of  tbe  evidence  was  a  failure  to  maintain  tbe 
suit,  and.  it  plaintiff  bad  failed  in  tbat  re- 
spect, tbe  finding  should  be  for  tbe  defoid- 
ant  Not  only  Instruction  No.  15,  wbldk  was 
glvoi  at  the  request  of  amtellant,  but  through- 
out tbe  court's  diarge  to  tbe  jury  tbe  ques- 
tion as  to  d^endanf  s  connection  with  the 
arrest  and  Imprisonment  of  plaintiff,  Is  dear- 
ly submitted.  The  language  of  instruction 
No.  6  is  "that  If  you  b^eve  from  ttie  eri- 
dence  that  the  defendant  *  *  *  caused 
tbe  arrest  and  prosecution  of  tbe  paalntlff,*' 
etc.,  and  practically  the  same  language  la 
used  In  Instruction  No.  8.  It  is  quite  true 
that  portions  of  tbe  charge^  segregated  from 
tbe  other  Instructions,  might  probably  be 
subject  to  the  objection  urged,  but  when  read 
In  its  entirety  tbe  charge  does  not  appear  ob- 
jectlonable. 

It  Is  argued  tbat  tlie  court  assumed  defend- 
ant bad  presented  a  defense  of  instlflcatton, 
and  gave  an  InstructUm  thereon.  We  pre- 
sume this  objection  goes  to  Instructions  Nos. 
8  and  10.  The  tovma  Mia  the  jury  that  If 
defendant  caused  the  arrest  and  imprison- 
ment of  the  plaintiff,  acting  on  tbe  advice  of 
tbe  detectives,  it  was  no  Justlflcatlon,  wbile 
tbe  latter  onbodles  tbe  law  applicable  to 
prosecutions  instituted  upon  advice  of  coun- 
sel. Defendant  claimed  tbat  tbe  arrest  and 
imprisonment  of  plaintiff  was  upon  tbe  ini- 
tiative of  tbe  city  detectives  alone,  and  tbat 
be  had  filed  tbe  criminal  complaint  at  their 
request,  supplranented  by  tbat  of  plalntUTs 
attorn^,  who  had  also  been  his,  and  tbat  be 
bad  taken  a  allp  of  paper,  with  defendant's 
name  and  tiie  diarge  of  biuglary  and  larceny 
written  thereon  the  dty  detectives,  to  the 
deputy  district  attorney,  who  bad  pr^iMired 
tbe  criminal  complaint  thor^rom.  Under 
these  circumstances  we  cannot  s^  the  In- 
structions were  Improper.  Moreover,  .if  de- 
fendant had  no  d^lraise  of  Justification  for 
tb»  arrest,  imprisonment,  and  prosecution  of 
plaintiff,  be  certainly  cannot  complain  tbat 
tbe  court  assumed  tbat  he  bad  sudi  a  defense 
and  gave  an  inatmction  applicable  thereto. 

Defendant  further  oompIaliXB,  because  tbe 
court  told  tbe  Jury  In  Instruction  No.  1  tbat 
the  action  waa  tor  damages  "alleged  to  bare 
been  sustained  by  reason  of  his  Cpbilntiff'4 


arrest  and  imprisonment  •  •  •  wbldiar^ 
rest  and  Imprisonment  tbe  plaintiff  dalms 
woe  caused  by  the  d^endant  acttog  mali- 
donsly  and  without  i^robable  cause^  and  tbe 
plaintiff  seeks  to  recover  In  this  action  tiie 
damages  which  be  dalms  to  have  sustained 
by  reason  of  such  arrest  and  imprisonmrat** 
It  is  said  tbat  throughout  the  coorf  s  Instruc- 
tions It  appears  tbat  defsidant  is  charged 
with  tbe  'Arrest  and  Imprisonment"  or  **tbe 
arrest  and  prosecution  of  tbe  plaintiff,**  and. 
In  defining  **probable  cause,**  the  language 
used  Is  **probaUe  cause  for  tbe  arrest**  of 
platotiff.  If  the  court  limited  tbe  cause  of 
action  in  these  Instructions  to  tbe  arrest  and 
Imprisonment,  Instead  of  also  covering  the 
fact  of  malicious  prosecntiout  defendant  cer- 
tainly cannot  predicate  error  thereon.  De- 
fendant is  in  no  position  to  complain  of  an 
Instruction  limiting  bis  liability  tot  tbe  com- 
mission  of  one  wrong  when  he  could  properly 
have  been  hdd  for  tbe  commission  of  two. 
However,  we  think  tbe  instructions  telrlj 
covered  tbe  other  feature  trf  the  case  as  welL 
Hha  words  "by  reason  of  his  arrest  and  Im- 
prisonment** are  followed  by  "upon  a  charg* 
of  burglary  and  larceny  made  before"  a  cer^ 
tain  Justice  of  the  peace  named.  The  filtog 
oX  a  complaint  charing  one  wltb  the  com- 
mlaaion  of  a  criminal  i^nse  Is  tbe  first  st^ 
in  a  prosecutUm. 

Instruction  No.  6  Is  objected  to,  because  it 
Is  said  tbe  court  referred  to  the  "arrest  and 
prosecution  of  tbe  plaintiff  as  in  tbe  com- 
plaint set  forth,**  and  it*  was  nowhere  stated 
in  the  Instructions  as  to  how  the  matter  was 
set  forth  in  the  complaint  The  court  bad 
previously  told  the  Jury  tiiat  tbe  cause  of  ac- 
tion was  against  Bea  Grimes  for  damages  al- 
1^^  to  have  been  sustained  by  plaintiff  by 
reason  of  his  arreat  and  Imprisonment  upon  a 
Charge  of  burglary  and  larceny  made  before 
a  certain  Justice  of  tiie  peace  liamed;  tbat 
the  arrest  and  Imprisonment  plaintiff  dalmed 
were  caused  by  tiie  defendant  acting  mali- 
donsly  and  without  probable  cause.  fHils 
suffldently.  In  view  of  all  tbe  matters  before 
the  Jury,  presented  the  issues  of  tbe  case. 

It  is  next  said  tbat  tbe  court  fiilled  to 
properly  instruct  the  Jury  as  to  what  consti- 
tuted "probable  cause."  tt  is  affirmed  tbat 
the  two  Instructions  given  covering  this  mat- 
ter were  simply  abstract  pTCiptMtioaa  of  law 
on  the  subject^  whereas  tbe  Jury  should  have 
been  advised  as  to  what  would  consUtoto 
"probable  cause^'  in  this  particular  case.  l%e 
Jury  were  told  tbat  "probable  cause"  la  a 
state  of  facts  and  drcumstances  such  as 
would  lead  a  man  of  ordinary  caution  and 
prudence  and  good  conscience,  reasonably, 
Impartially,  and  without  pr^udlce,  upon  the 
facto  wltiiln  his  knowledge,  to  believe  that 
tbe  person  accused  is  guilty,  and,  if  tbey  be- 
lieved from  the  erldence  that  there  was  no 
such  *^robable  cause*'  for  tiie  arrest  of  plidn- 
tiff  upon  the  diarge  ot  burglary  and  larceny, 
Ihey  should  so  find.  The  Insbmctions  were 
probaUy  suffldent  Murphy  t.  Bobbs,  7  Colo. 
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.541.  663,  5  Fac.  m  49  Am.  Sep.  866.  Bat 
ware  we  to  detormlnft  otbeiwlBe,  and  that  it 
li  the  duty  of  the  court  to  Bpedfically  collate 
the  evidence  and  Uutrnct  the  Juty  aa  to  what 
facta,  If  fonndt  would  conatitute  **pTobable 
cause"  In  the  parUcidar  caae  on  trial,  the 
role  can  aiv>ly  only  where  there  some  evi- 
dence of  probable  cause.  If  ftere  be  BO  anch 
evidence,  the  court  certainly  caxmot  collate 
the  evidence  and  so  advise  the  Jury.  Where 
there  Is  d^uts  as  to  the  facts  relied  on  as 
•constitQtlng  probable  cause,  or  as  showing  a 
want  thereof;  the  delsrmlnaUon  of  such  dis- 
pute is,  like  other  questions  of  fact,  for  the 
Jury,  but  where  all  the  facts,  which  all  the 
evidence  tends  to  prove,  do  not  amount  to 
probatde  cause  for  the  arrest  or  prosecution, 
it  becomes  a  question  <tf  law  to  be  deter- 
mined by  tb9  court  The  court  could  very 
property  bave  iDStmcted  the  Jury  in  this  case 
that  there  was  no  probable  cause  for  the  ar* 
rest  and  prosecution  of  the  plainttft.  The 
facts  and  circumstances  under  which  defwd- 
ant  acted  were  not  sufficient  to  Justify  him 
as  a  man  ot  ordinary  caution  and  prudence, 
to  proceed  against  plaintlfl  In  the  maimer 
disclosed  hr  this  record.  Ourley  v.  Tomkins, 
17  Colo.  487, 80  Fac.  844 ;  Clement  t.  Major,  8 
Oolo.  App.  86.  87.  44  Pac.  77«:  Stone  v.  Crock- 
er, £4  Pick.  <Mas8.)  81. 

DttTendant  contends  that  he  was  entitled  to 
an  Instruction  which  advised  the  Jury  as  to 
his  theory  of  the  case,  and  that  hla  requested 
instmctlon  No.  8.  refused  by  the  court,  should 
have  bem  given.  This  particular  instruc- 
tion ended  with:  "If  yon  find  this  claim  of 
deftadant  to  be  tme^  then  you  may  take  all 
these  matters  Into  consideration  of  this  case 
as  bearing  upon  the  issun  her^  as  defined 
to  you  by  the  court**  Instruction  No.  19  giv- 
en tqr  the  court  is  in  the  «Kact  language  with 
the  (me  refused,  with  the  ezcQ>tlon  of  the 
sentence  quoted  above.  Instead  of  those 
Words,  the  instruction  oaded  with:  "If  you 
And  these  dalms  of  the  defendant  to  be  true, 
thm  the  ^Intifl  will  have  no  cause  of  ae- 
tlim  ivainst  the  defendant,  and  you  should 
And  for  the  defendant"  TbB  instruction  giv- 
«n,  as  modified,  was  more  favorable  to  de- 
fendant  than  the  one  requested  and  refused. 
He  owtainly  cannot  cmnplabi. 

Aiv>ellant  asserts  that  the  record  of  the 
Justice  of  the  peace  Aowing  the  complaint 
tot  bnrglairr  ud  larceny  against  appellee, 
and  his  subsequent  diacbarge  thu-efrom  on 
-the  motion  of  the  district  attorn^,  was  not 
pn^MTly  Identified.  Hie  original  proceedings 
were  before  Justice  of  the  Peace  Byrne,  who 
was  sueeeeOed  by  Justice  of  the  Peace  Hudson. 
In  whose  possession  tiie  noorOa  thai  wwe. 
Hndsm  waa  not  called  as  a  witness,  but  the 
record  was  brought  In  by  one  Duffy,  who  de- 
scribed  hlmaslf  as  Hudson's  clerk,  and  idm- 
ttfied  the  book  as  an  official  record  in  the 
efflea  of  Hudsrai.  Justice  of  the  Peace  Byrne 
wa»  then  caUed,  who  tntlfled  positively  that 
Qie  book  produced  was  bis  criminal  docket 
kept      him  during  Us  term  ot  offloa  We 


think  this  was  a-tiAelsnt  Identiacation.  It 
is  Immaterial  by  wfaom  the  record  was 
broufi^t  into  court  Nor  was  it  absolutely 
necessary  to  prove  its  <diaracter  by  Hudson, 
the  then  legal  possessor  thereot  Byrne  had 
offidally  made  1^  and,  at  the  time  of  the 
trial,  knew  it  was  his  official  act  fRie  docket 
or  record  was  produced  and  was  shown  to 
have  been  officially  mad&  It  is  iwesumed 
to  be  correct  and  was  oonqtetent,  and  prima 
facie  evidauce  ot  the  reettals  ther^  con- 
tained.  Hamlll  v.  Voriw,  8  Oola  App.  266. 
271.  46  Pae.  622.  A  public  rec(nd  may  be 
idwtlfled  ^  one  who  knows  the  fact  and 
need  not  be  identified  1^  the  offlcw  who  has 
the  custody  thereof.  State  v.  Ghambera,  70 
Mo.  625k  627;  Sanborn  t.  Sdiool  Dlst.  12 
Minn.  17.  29  (OIL  D;  Hathaway  T.  Addison, 
48  M&  440,  443.  Hwaovw,  arodlant,  while 
testifying  as  a  witness  In  his  own  behalf, 
detailed,  of  his  own  volition,  every  fact 
shown  by  tile  record  of  the  Justice  of  the 
peac&  He  certainly  cannot  eraaplaln  that 
the  court  admitted  evidence  which  corrobo- 
rated his  own  testimony. 

The  adndssloa  of  an  account  of  Qke  arrest 
of  sppallee  as  published  In  a  newqiapar  la 
asrigned  as  wror.  The  publication  of  an  ar- 
reet  In  a  newapaper  Is  a  probaUe  conse> 
quenoe  ot  the  anest,  and  such  pnUlcatton 
may  be  shown  in  evidokce  to  aid  the  Jury  In 
estimating  the  damages  sustained.  In  Min- 
neapolis Threshing  Machine  Co.  v.  Regler, 
61  Neb.  40%  407.  70  N.  W.  984,  886^  It  Is 
said:  "Sndi  a  pnbUcatioD  Is  a  natural  and 
prqbaUe  couequence.  and  a  direct  con8e> 
quence  of  the  institution  of  the  prosecntlim ; 
and  the  tact  that  the  ^osecutlmi  resulted  in 
such  a  publication  may  properly  be  shown  to 
aid  the  Jury  in  eetimatlng  the  damages."  In 
French  v.  Ouyo^  80  Cola  222,  70  Pac.  683, 
we  held  that  in  an  actltm  fbr  malictous  pros- 
ecution the  plaintiff  may  recovw  damages 
for  injury  to  bis  rwutatkn,  and,  fw  the 
purpose  of  showing  sufh  Injury,  what  other 
people  have  said  In  reference  to  thtt  prosecu- 
tion may  be  given  In  evidence.  In  that  case 
a  witness  was  called  and  allowed  to  testify, 
over  objections,  what  other  people  had  said 
concerning  the  allied  malldous'  attaduneit 
Upm  the  correctness  of  tliat  ruling  we  aald: 
"Upon  the  trial  it  waa  objected  that  the  tes- 
timony 'was  hearsay;  but  in  caste  ot  this 
ctiaracter  when  one's  reputation  is  affected 
and  the  effect  upon  the  reputation  la  made 
an  Tranent  of  damage^  there  is  no  othw  way 
to  establiah  tbe  fact"  There  Is  no  difference 
in  principle  between  a  verbal  statement  af- 
fecting tme^s  reputatiim  and  a  published  ar- 
ticle of  the  ssme  effect  niey  diffw  In  de- 
gcee,  ahd  the  lattor  Is  more  Cu>reactaing  in 
its  ^rect  The  published  article  Is  but  a  pub- 
lic statement  made  In  su^  a  nunner  that  tt 
will  reach  many  persons  who  mlsht  never 
have  heard  the  spoken  words.  Appellant 
does  not  point  out  In  what  way  he  was  in- 
jured by  liie  introduction  in  evidence  of  ttio 
paldlcatlon.  He  could'not  have  been  Injured 
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on  the  main  question  at  Issae;  i.  e.,  his  re- 
sponalblUty  for  tbe  arrest  and  Imprisonmoit 
of  appellee;  The  pnbltcatlon  In  no  way  men- 
tioned his  name  or  connected  him  with  the 
arrest  and  prosecution.  Bnt,  conceding  the 
rule  as  stated,  appellant  ai^es,  that  It  was 
error  to  admit  the  entire  pabUcatlon  In  evi- 
dence, witboat  confining  It  by  instractlons  to 
the  particular  purpose  for  which  It  was  ad- 
mltted.  The  objectton  Interposed  to  Its  ad- 
mission was  its  Incompetency,  Immateriality, 
and  Irrelevancy.  As  It  was  admissible  on 
the  question  of  damages,  the  general  objec- 
tion interposed  was  properly  overruled. 
Moynaban  t.  Perkins,  86  Colo.  481,  482,  85 
Pac.  1182;  Colorado  City  v.  Smith,  17  Cblo. 
App.  172,  174,  67  Pac.  908;  Gtlpin  v.  Gllpin, 
12  Colo.  601,  517.  21  Pac.  612.  If  appellant 
desired  to  limit  the  extent  of  the  offered 
evidence,  he  should  have  so  requested  the 
court  This  he  failed  to  do.  ^ther  at  the 
time  of  its  admlasion,  or  by  anlnstmctlon  to 
the  Jury. 

Appellant  next  complains  that  he  was  not 
allowed  to  introduce  in  evidence  a  portion 
of  an  ordinance  of  the  city  of  Denver  en- 
titled "Regulations  Concerning  Secondhand 
Dealers."  The  ordinance  provides.  In  sub- 
stance, that  every  secondhand  dealer  shall 
keep  a  book  In  which  shall  be  ^tered  all 
bis  purchases;  and  shall  whenever  properly 
requested,  exhibit  such  book  and  the  per- 
sonal property  described  therein  to  any  po- 
lice officer  of  the  city;  that  failure  to  com- 
ply therewith  shall  subject  the  offender  to 
a  fine.  The  undisputed  evidence  shows  that 
appellee  exhibited  "such  book  and  the  per- 
sonal property  described  therein"  and  in  all 
respects  complied  with  the  terms  of  the  ordi- 
nance. Besides,  the  ordinance  does  not  par- 
port  to,  nor  conid  it  lawfully,  authorize  tbe 
seizure  by  an  officer  of  such  goods  so  exhib- 
ited, mx  does  it  pretend  to,  or  could  It,  au- 
thorise tbe  arrest  of  a  person  without  a  war- 
rant Moreover,  it  waa  not  shown  that  ap- 
pellee came  within  tbe  provisions  of  the 
ordinance.  From  ev^  viewpoint,  the  ordi- 
nance was  Immaterial,  and  Its  reaction, 
wh&a  offered  In  evidence,  was  not  error. 

The  only  remaining  objection  necessary  to 
be  considered  Is  "that  the  court  allowed  ap- 
pellee, ov^  the  objection  of  appellant,  to 
testify  as  to  the  filthy  condition  of  tbe  jail 
and  bis  sufferings  while  confined  therein." 
The  Supreme  Court  of  Pennsylvania  In  Zeb- 
ley  T.  Story,  117  Pa.  478, 12  AU.  669,  has  an- 
nounced the  doctrine  contended  for  by  ap- 
pellant tiiat  such  evidence  is  inadmissible; 
but  the  botdlnc  of  that  court  Is  contrary  to 
the  great  weight  of  authority.  It  is  very 
certain  that  tbe  tme  rule  adopted,  and  fol- 
lowed almost  nnanlmouflJy  by  tbe  courts,  is 
that  plalntUt,  in  actions  of  tbla  kind,  may 
show  tbe  condition  of  tbe  Jail  In  wblcb  he 
waa  confined,  and  the  treatment  he  received 
therein,  as  an  element  <tf  the  damages  be  bas 
sustained.  In  Hall  v.  Hall,  3  Allen  (Mass.) 
5,  an  action  to  recovn  damages  for  tbe  Ule^ 


gal  arrest  and  Imprisonment  of  plaintiff,  It  la 
hdd  that  irialntUTs  "detention  in  prison  and 
the  Inconvenience  and  suffering  to  which  It 
subjected  blm  were  direct  consequences  of 
the  Illegal  acts  of  the  defendant  in  the  serv- 
ice of  tbe  warrant  of  distress;  and  proof  of 
these  facts  waa  tbcnftire  eampetrait  to  show 
the  damages  he  has  sustained  and  the  com- 
pensation which  be  ought  Justly  to  recover.'* 
In  Fenelon  et  al.  v.  Butts,  53  Wis.  844,  10 
N.  W.  OOr,  it  Is  held  In  an  action  for  false 
imprisonment  that  proof  of  the  filthy  condi- 
tion of  the  Jail  used  for  tbe  imprisonment 
Is  admissible  upon  tbe  question' of  damages. 
It  is  an  elementary  rule  that  "evidence  may 
be  glvra  of  tbe  circumstances  of  plaintiff's 
family  and  of  the  filthy  condition  of  the  Jail 
as  bearing  on  the  mental  suffering  resulting 
from  tbe  Imprisonment"  Volume  2,  Seds- 
wick  oa  Damages,  {  462.  The  case  of  Zebley 
V.  Story,  supra,  bas  been  expressly  disap- 
proved by  other  courts.  In  Stoecker  v.  Na- 
thanson,  5  Neb.  (Unof.)  435.  438,  98  N.  W. 
1061,  1062,  70  U  R.  A.  667,  It  is  said,  iD 
speaking  of  the  Zebl^  v.  fitoir  Case,  "It  ap- 
pears, bowevcor,  that  this  case  Is  wrong  In 
principle,  and  stands  practically  alone  against 
the  dear  weight  of  anthinlty,  both  in  ttaa 
United  States  and  In  Bngland.  Tbe  w«Ur 
considered  caaes  oa  this  qnestlra  bold,  wftb 
this  single  exception,  that  in  an  action  tor 
false  Imprisonment  or  malldona  xwoseentiM 
pnxtf  of  tbe  drcumatances  of  plaintiff's  fam- 
ily and  "tbe  flltby  condition  of  the  jail  naefi 
for  tbe  Imprisonment  are -admissible  to  ivore 
special  damages."  In  Dmmm  t.  Cessnnm, 
61  Kan.  467.  472,  69  Pac.  1078.  it  Is  said: 
"The  case  of  Zebley  t.  Story.  117  Pa.  4781 
12  Atl.  see,  is  dted  as  an  authority.  We  do 
not  approve  tbe  doctrine  ot  that  case;  it  la 
clearly  against  tbe  vd^t  of  authority. 
*•  *  Tbe  bad  condlUon  of  tbe  Jail  and 
any  otiier  discomfort  or  deprivation  may  be 
shown  In  asgraratlon  of  damages." 

We  have  examined  alt  tbe  asstgnmenta  cf 
error  presented,  and  are  of  the  oplnloii  that 
none  of  tbem  shonld  be  sustained.  Appdlant 
baa  failed  to  point  out  any  sul»stantlal  error 
In  the  record,  and  the  Judgment  la  tbmfW* 
affirmed. 

Judgment  affirmed. 

STEELBV  C  J.,  and  BAII^,  3^  concor. 


HODBBK  WOODMBM  Off  AlfBBIOA  v. 

KING  et  aL 
(Supreme  Court  of  Kansas.  ApiU  9,  1910.) 

Appeal  from  District  Court  Montgomery 
Ooonty;  Thomas  J.  Flannelly,  Jud^ 

Action  by  Sarah  A.  Kini  and  William  B, 
King  agaioBt  the  Modem  Woodmen  of  America. 
Judgment  for  plaintiffs,  and  defendant  vpeals. 
Affirmed. 

Tnuuan  Plants,  Bank  ft  Bcrtemdiaw,  and 
QeOb  G.  Perrin.  for  appellant  C  W.  Sbinn  and 
A.  Y.  Shaipe,  for  appellees. 

PBR  CITRIAM.  Sarah  A.  Kln&  widow,  and 
William  E.  King,  son  of  Jeremiah  Qng.  de- 
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ceued,  commenced  this  actloB  aealiut  tiu  Mod* 
tra  WoodmcQ  of  America,  to  lecorer  the  ram 
of  $2,000  due  them  as  beneficiaries  nnder  a 
benefit  certificate  iained  by  the  appellant  to 
Jeremiah  Kin^,  April  80,  1805.  The  certificate 
was  made  iiayable  to  the  wife  and  son  ot  Sen- 
miah  Kinr,  in  the  tom  of  $1,000  eadi. 

Wiien  Jeremiah  Klnx  ^(^ed  tbe  soelctj,  he 
made  application  in  writlos,  wUcfa  oontafsM  the 
foUowlDg  provision:  "I  do  hereby  coDsent  uid 
agre«  that  this  application  and  the  lavs  of  the 
order  shall  form  the  sole  basis  of  m;  admis- 
sion to  and  membenibip  in  this  order  and  of  tbs 
beoeflt  eerti&cate  to  be  Issued  to  ms  1^  Ibis  or- 
der on  this  application,  •  •  «  utA  Uiat  any 
ontms  or  fraudulent  statement  or  answer,  or 
any  concealment  of  facte,  intentional  or  other- 
wise, in  this  application,  shall  forfeit  the  rishta 
of  myself  and  my  beneficiaries  to  all  benefits  and 
privUeges  therein  or  arising  therefrom. '  •  *  • 
Give  date  of  birth.  Answer,  June  22,  1850." 
On  January  30,  1906,  Jeremiah  Kiny  died  at 
CfaerryTale,  Kan.,  at  which  time  he  was  a  mem- 
ber in  ffood  standing  of  Ozark  Camp,  No.  3585, 
of  the  Mo-^em  Woodmen  of  America,  located  at 
liberal.  Barton  connty,  state  of  Mlssonri. 
Proofs  death  wen  dnly  made  to  the  order, 
and  payment  was  xefnsed  for  the  reason  that  the 
age  of  the  deceased  was  falaely  itated  in  the 
application.  The  proof  of  death  stated  that  the 
deceased  was  bom  June  22,  1849. .  If  bom  in 
1849,  his  age  when  he  became  a  member  was 
such  as  to  make  him  ineligible  to  membership,  as 
he  had  passed  the  age  limit.  It  was,  therefore, 
claimed  that  the  camp  was  deceived  by  the  state- 
ment made,  and  nnder  the  proTision  of  the  ap- 
plication atrave  stated  the  certificate  was  void. 
The  beneficiaries  claimed  that  ^e  age  given  by 
the  deceased  was  true,  and  that  the  date  ot  his 
birth  given  in  the  proof  of  death  was  a  mistake. 
Upon  the  trial  the  gnestion  of  age  was  directly 
^aced  in  Inue,  and  was  the  only  gnestion  in 
controversy.  The  evidence  upon  this  gnestion 
was  submitted  to  a  jury,  and  the  verdict  was  in 
favor  <^  the  beneficiaries.  14ie  society  brings 
the  case  here  by  appeal. 

The  evidence  was  conflicting,  and  much  of  it 
was  necessarily  statements  of  family  history  and 
hearsay.  Objections  were  made  to  the  introduc- 
titxi  or  acme  of  the  evidence-,  which  were  over- 
ruled. After  a  careful  examination  of  the  ab- 
stract, we  conclude  that  the  question  of  fact  was 
properly  submitted  to  a  jury,  and  Its  findings, 
after  approval  by  the  court,  are  conclusive  here. 
We  are  unable  to  say  that  any  material  error 
was  committed  by  the  court  in  the  presentation 
ot  the  case  to  the  jury.  Tba  ccmdnsion  reached 
seems  to  be  fair  and  Jost 

The  judgment  is  afflimed. 


SMITH  et  al.  t.  BOARD  OP  COMUS  OF 
BAWUNS  COUNTY. 

(Supreme  Court  of  Kansas.  April  9,  KKLOi) 

Appeal  from  District  Court,  Rawlins  Gonni? ; 
W.  H.  Pratt,  Jndge. 

Action  by  T.  H.  Smith  and  L.  D.  Le  Boy 
against  the  Board  of  Connty  Oommissioneia  of 
Rawlins  County.  Judgment  for  defendant,  and 
plaintiib  appeu.  Reversed. 

J.  li.  Ttavers  andH.  McCaalin,  for  appellants. 
J.  P.  NoUe,  for  ai^ellee. 

PEtR  CURIAM.  Tb%  journal  entry  of  the 
judgment  sought  to  l>e  opened  shows  the  ap- 
jdicants  were  parties  to  ute  suit,  were  served 
by  pnUi^tion,  and  that  property  claimed  by 


them  was  affected.  The  evidence  in  opposition 
to  the  api^Ieation  lAows  the  case  was  dumtesed 

as  to  other  lots,  and  shows  conveyance  of  other 
lots,  bat  does  not  contradict  the  jonmsl  entry. 
{Therefore  the  actimi  of  the  district  court  was 
against  the  evidence.  Besides  this,  the  appli- 
cants should  have  been  allowed  to  intrranee 
tiieir  additional  evidence.  Ttie  cause  bad  not 
been  ae  irrevocably  sealed  that  the  Immediate 
offer  of  more  proof,  aad  onlte  conclnsive  proof, 
of  just  what  the  court  deaired  to  know,  waa 
bad. 

Judgment  nveraBd. 


ALSTRUM  «t  al.  T.  OHICAOO.  B.  I.  ft  P.  BY. 

CO. 

(Supreme  Court  of  Kansas.  April  9^  19ia) 

Appeal  from  District  Court,  Clay  County; 
Sam  Kimble,  Judge. 

Action  by  Jonas  Alstmm  and  Hanna  Alstmm 
against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

0.  Vincent  Jones  and  W.  B.  Leslie,  for  appel- 
lants. M.  A.  Low  and  Paul  IL  Walker,  for> 
pellee. 

PER  CURIAM.  There  is  no  evidence  that 
the  deceased  was  on  the  track  in  a  helpless 
condition.  It  is  mere  speculation  and  conjecture 
that  he  fell  in  a  fit  on  the  track.  n%ere  is  no 
evidence  that  he  was  on  the  track  long  enongh 
for  the  engineer  to  step  the  train  before  reaching 
him.  Consequently  the  cause  oi  action  stated 
in  the  petition  was  not  proved,  and  the  demu- 
rer to  toe  evidence  was  rightfully  auatained* 

Judgment  affirmed.  , 


ROWLAND  r.  McDONALD  INDEPBNDDNT 
TELEPHONE)  CO. 

(Supreme  Court  of  Kansas.  March  31,  19ia) 

On  rehearing  on  objection  t»  taxing  costfc 

Costs  retaxed. 
For  former  opinion,  see  107  Pac.  797. 

F£}R  CURIAM.  The  appellee  haa  filed  objec- 
tions to  taxing  as  costs  the  expetue  oC  printing 
certain  portions  of  the  appellant'*  abstract. 
The  objections  are  well  taken.  The  purported 
abstract  is  in  fact  a  copy  of  the  record,  ana  Is  in 
no  sense  an  abetracC  It  contains  complete 
■copies  ot  the  petition,  the  motion  to  make  more 
definite  and  certain,  the  answer,  and  the  reply. 
For  the  purposes  of  the  appeal  in  this  case  the 
substance  of  the  pleadings  conld  have  beui 
stated  in  a  dozen  iines.  No  useful  punKMe  was 
served  in  printing  the  journal  entry  of  the  rat- 
ing on  the  motion  to  make  more  definite  and 
certain,  or  the  journal  entry  of  the  judgment, 
or  the  motion  tor  a  new  trial.  No  point  was 
made  on  the  form  of  the  verdict,  and  there  was 
no  need  for  printing  it,  yet  it  appears  twice. 
All  the  evidence  Is  printed.  Instead  of  being  ab- 
stracted ;  for  instance,  in  proving  his  title  to  the 
land,  the  appellee  introduced  two  patents  from 
the  United  States  and  two  warranty  deeds, 
which  are  set  out  In  full,  including  the  a<^owl- 
edgments  and  formal  parts.  Under  the  issues  It 
was  unnecessary  to  print  any  part  of  them. 
Of  the  37  i>ages  of  the  purported  abstract,  20 
were  wholly  unnecessary,  and  the  cost  of  print- 
ing the  sam^  Mun^^tiyg  t9  |lQk7l^  wUl  bt  tnai 
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CHURCH  et  al.  r.  HSNDRIB  ft  BOI/T- 
HOB*F  MFG.  ft  SUPPI/T  CO.  (SoprBme  Court 
of  Colorado.  Match  7.  1010.)  For  majority 
opiaion,  see  107  Pac.  1007. 

OABBEStT,  J.  (flpedallr  concorrin^.  Mills' 
Aud-  Code,  §  06,  aatborlzes  a  denial  In  the  fonn 
adopted  bj  the  defendants;  trot  It  will  not  be 
pennitted  when  ft  is  apparent  that  the  parties 
■eeking  to  take  advantage  of  its  piovlflions  can 
obtain  information  with  respect  to  the  issues  ten- 
dered which  they  attempt  to  pat  in  issue  in  that 
form.  The  defendants  were  directors  of  the  cor- 
poration to  which  it  was  alleged  goods,  wares, 
and  merchandise  were  sold  by  plaintiff.  Sus- 
taining this  relation.  It  will  be  presumed  (until 
the  contrary  appears)  that  they  could  have  ob- 
tained infonnatioa  which  would-  have  enabled 
them  to  either  deny  or  admit  the  averments  of 
the  complaint  to  which  their  answer,  following 
the  forraaln  of  the  Code,  waa  directed.  The 
paragraph  of  the  answer  ander  oouidezEtion 
was,  therefore,  clearly  ioBufficieat.  Conceding, 
but  not  deciding,  that  the  question  of  its  suffi- 
ciency should  have  been  raised  by  demurrer,  in- 
ate^  of  by  oMtion  for  iodgment,  the  defendanta 


cannot  successfully  eomsiaSa.  They  did  not  ask 
to  amend  their  answer;  hence  tiiey  will  not  be 
heard  to  oomplain  of  an  Irregular  method  of  pro- 
cedure which  did  not  injuriously  affect  their 
rights.  For  these  reasons,  I  concur  in  the  judg- 
ment of  affixmano^  without  ennessing  any  in4n- 
ion  m  the  statement  of  tbe  OHIBP  JU8TICB 
to  the  dleet  that  Uie  denial  vaa  an  admission 
that  the  allegatUma  of  the  eomplaiDt  to  wUdi  it 
waa  directed  were  tme. 


MURRAY  et  al.  v.  AULE^  (Supreme  Omrt 
of  Colorado.  Mardi  7,  1010.)  For  inajoii^ 
opinion,  see  107  Pac  1068. 

OABBE«BT,  J.  (spedally  concnrrlng).  I  con- 
cur, for  tiie  reason  that  it  an>ears  that  appel- 
lant took  the  diecka  from  Owen,  to  whom  Uiey 
were  given,  obtained  the  money  thereon,  and 
paid  it  over  to  him,  with  full  knowledgo  that 
they  were  given  to  nim  in  payment  «t  a  gam- 
bling debt,  and  that  theiy  took  and  cashea  the 
cfae^B  and  paid  tlie  money  over  to  Owen  for 
the  purpose  at  aiding  hbn  to  obtain  tho  money 
therecm. 
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ABANDONMENT. 

Of  eacanent»  see  BwementB,  {  SOl 
Of  propertr  dedicated  Id  general,  Ke  Dedica- 
tion, I 

Streets,  risbti  of  abattlag  ownera,  see  Municipal 
GoTpOTanon^  i  668L 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  poMlc  use,  see  Ehnioent  Do- 
main, H  126-16B. 

Uabilities  to  assessments  for  pablfc  improve- 
ments, see  Unnicipal  Corporations,  {  408. 

Rights  In  streets  ana  highwus  in  general,  see 
Monidpal  Cnporations,  {  671. 

Bights  to  damages  for  Injaries  from  pablie  Im- 
^^ramte,  see  Mnnicipal  Corporations,  H 

ACCEPTANCE. 

Of  benefits,  ground  of  ratlficati<»i  of  acts  of 
agent,  see  Principal  and  Agent,  |  171. 

Of  t^er  as  affectiag  rigbt  to  apecific  perform- 
ance, see  Bpeci&c  Performance,  (  87. 

Of  oCfer  or  proposal  to  contract,  see  Yak&or  and 
Purchaser.  |  10. 

Of  services  aa  implving  contract  to  pay  for 
•anie,  tee  Work  and  Labor,  |  ^ 

ACCESSORIES. 

Acts  and  deelarfttionB  eonsirixators' and  «>• 
defendants  as  evMenee:  see  Criminal  Lair,  H 
422,  427. 

ACCIDENT. 

Cause  of  death,  see  Death.  |  96. 
Injuries  from  accidental  exploslona,  see  Kz- 
plosives,  I  & 

ACCIDENT  INSURANCE. 

See  Insnrance,  §1  291.  292.  531. 

ACCORD  AND  SATISFACTION. 

See  Compnmdse  and  Settlemmt;  PuTment; 
Belease. 

{  7.  Beceipt  of  partial  payment  Jield  oot  a 
satisfaction.— Beadi  v.  Schroeder  (Colo.)  271. 

ACCOUNT. 

Accounting  by  brokers,  see  Brokers,  |  37. 

Accoonting  by  partners,  see  Partnership,  || 
328,  330! 

Books  of  account  as  evidence,  see  Elridence,  { 
351. 

Evidence  preliminary  to  introduction  of  books 
of  account  in  evidence,  see  Evidence,  1  370. 

Filing  or  serving  copy  of  account  all^^  In 
pleading,  see  Pleading,  {  330. 

Settlement  ot  balance  of  mutual  accounts,  see 
Cwnpromlse  and  Settlement. 

I.  BIGHT  OF  AOnOK  AHD  DEFENSBS. 

{  4.  The  existence  of  a  fiduciary  relation  be- 
tween the  parties  held  not  necessary  to  give 
equity  juriHdictl<m  of  a  suit  for  an  accounting 


between  them  If  the  account  Is  long  and  com- 
plicated.—Undley  T.  UcGlauflin  (WashJ  356. 

n.  F&OCEEDZHOa  AXS  BELIEF. 

8  12.  Under  the  general  rule  as  to  equitable 
jurisdiction  of  actions  for  an  accounting,  as 
well  as  in  view  of  Balllnger's  Ann.  Codea  &  St. 
S  5034  (Pierce's  Code,  f  654).  the  first  cause  of 
actioiL  alleged  in  the  comraaint  held  one  for 
equitable  cognisance.— Unoley  r.  McGlanflin 
iWash.)  356. 

i  12.  Two  causes  of  action  and  a  defense 
thereto,  though  purely  legal,  held  so  connected 
with  the  equitable  cause  of  action  'alleged  as  to 
be  triable  in  equity  with  it,  in  order  to  prevent 
a  multiplicity  of  •oita.- Undley  t.  McGlanflin 
(Wash.)  35B7 

ACCOUNT,  ACTION  ON. 

AdmiBslbitity  and  effect  of  accounts  and  books 
of  account  as  evidence,  see  Bvidence,  8  354. 

Filing  or  serving  ct^es  of  accounts  alleged  In 
pleadings  In  general,  see  Pleading,  |  BSdi 

ACCOUNT  RENDER. 

Actions  for  accounting,  see  Account,  |  12L 

ACCOUNT  STATED. 

Proceedingt  to  compel  acconnting,  see  Account. 

ACCRUAL 

Of  rliAt  ot  action  or  defense  ai  affecting  liml- 
tatlon,  see  Umitatlon  {tt  Actions,  |  44. 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  Indict- 
ment and  Infonnatloii. 

Of  crime,  prelimlnarr  cmnplaint  or  affidavit,  see 
Crimlnaf Law.  1209. 

ACKNOWLEDGMENT. 

Of  tax  deed,  see  Taxation,  |  790. 
Operation  and  effect  of  admiBflions  as  arldenci, 
see  Svidence,  S8  218-249. 

ACQUIESCENCE. 

As  admission,  see  Criminal  Law,  8  407. 
Ground  of  estopiwl  in  pals,  see  Estoppel,  88  90, 

Qround  of  estoppel  to  appeal  or  take  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  8 
154k 

In  Ration  ot  boundary  llne^  see  Boundaries, 
In  public  use  of  property,  see  Dedication,  8  2a 

ACTION. 

Accrual,  as  affecting  limitations,  see  Limitation 

of  Actions,  8  44. 
Bu^bg^ormer  adjudication,  see  Jtidgment.  81 

Claim  or  position  in  judicial  proceedings,  as 
ground  of  estoppel  in  pais,  see  Estoppel,  I  6& 

Constitutional  guaranties  of  remedies,  see  Oon- 
stitutioual  Law,  88  326.  32& 


same  tiQla  *  asotum  lu  HUUB>B 


Tor  eases  In  Dee.  Otg.  *  Abmt.  Digs.  UOT  to  date  *  lodezas 
107  P^n  (1121) 


Digitized  by 


1122 


107  FACinO  BEFOBTBB. 


DuuftgM  recoverable,  see  Damagei; 
Forbearance  to  sae  or  defend,  e«  consldezatloit 

for  contract,  see  Contracts,  I  72. 
Jadicial  notice  of  jndicial  piocetedfnga  and  rec* 

ordB,  see  Evidence,  |  43. 
Jariediction  of  courts,  see  CoiittB. 
Ladies,  see  Bqulty,  t  84. 

litDltation  b7  statutes,  see  limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  action  as  affecting  limitation  of 
other  action,  see  Limitation  of  Actions,  {  105. 

Reflation  of  civil  remedies  end  proceedings 
by  special  or  local  law,  see  Statutes,  {  86. 

Rights  of  action  as  vested  rights,  see  Constita- 
tional  Law.  S  105. 

Right  to  trial  by  jury  see  Jury,  $8  13-34. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  denial  of  equal  protection  of  laws,  see 
Constitutional  Law,  {  249. 

Statutes  relatiap  to  civil  remedies  and  proceed- 
ings as  depriving  of  property  without  due  pro- 
cess of  law,  see  Constitutional  Law,  {{  806- 
311. 

Actiont  bittceen  partie$  in  particular  rtflstjoiu. 
See  Master  and  Servant,  ft  252-286;  Partnei^ 

ship,  §S  828,  330. 
Husband  and  wife,  for  annulment  of  marriage, 

see  Ikfarrlage,  18  58.  60. 
Indemnitors  and  indemnitees,  see  Indemnity, 

S  15. 

Mortgagor  and  mortgagee,  see  Mortgages,  fS 

419-587,  611,  621. 
Principal  and  broker,  see  Brokers,  |t  37,  82- 

86. 

Actiont   by  or  a^faintt  particular  elaaaea  of 
pertona. 

See  Brokprs.  §  ,^7:  rirrlcrs,-  |fi  307-321,  347; 
Corporntions,  55  515.  51{i,  fi68,  672:  Execu- 
tors an*!  Administrators,  5  451;  Husband  and 
Wife.  §  270;  Infnnts.  5S  77.  78:  Landlord 
and  Tenant.  ?§  200,  2!>1.  .'132;  Master  and 
Servant,  5S  252-29€ :  Municipal  Corporations. 
S5  404.  821,  823.  093-1000:  Partnership,  { 
210;  Railroads.  344-350.  484;  Schools 
and  School  PiPtricts.  §  138;  Street  Rail- 
roads, ft  UO-119. 

Co-tenants,  see  Tenancy  In  Common,  {  55. 

Foreign  corporations,  see  Corporations,  |8  668, 
672. 

Indemnitors,  see  Indemnity,  {  15. 
MoTtgaeprs  or  mortgagees,  see  Mortgages,  |S 

416^^.  611.  621. 
Stockholders,  see  Banks  and  Banking,  |  49; 

CorporatiOnB,  ffi  262,  269. 
Sureties  on  bonds  of  executors  or  admioistra- 

tois,   see   Executors  and  Administrators,  | 

587. 

Sureties  on  tKmds  of  public  ofllcers,  see  Coun- 
ties, s  101. 

Ol^payers,  see  Municipal  Conrarations,  993- 

1000. 

Action*  relating  to  particular  tpecie$  of  prop- 
erty or  eatatea. 
Bee  Mines  and  Minerals,  t  88;   Waters  and 

Water  Courses.  }8  86.  107,  162. 
Oommnnlty  or  separate  property  of  husband 

or  wife,  see  Husband  and  Wife,  f  270. 
Demised  premises,  see  Landlord  and  Tenant,  H 

Mortgaged  property,  see  Mortgages,  {{  419-687. 

Particular  oauaea  or  grounda  of  action. 

See  Assault  and  Battery,  U  22,  40;  Bills  and 
Notes,  f  497;  Death,  {  96;  Forcible  Entry 
and  Detainer,  |  2 ;  Fraud,  H  47-66 ;  Indem- 
nity, S  16 ;  Insurance^!  632-670 ;  Malicious 
Prosecution,  K  68-72 ;  Money  Received ; 
Torts.  I  27;  Trespass,  ff  27-41. 

Bffiad  of  cleric  of  court,  see  Olerks  ot  Courts, 
S  75. 

Bond  of  indemnity  against  lien,  see  Mecbanics* 
Liens,  S  317. 


B<mds  ot  exeeotors  or  admlnlstraton^  Me  Bb> 
ecutOTS  and  Administrators,  J  537. 

Bonds  of  public  officers,  see  Counties,  {  101. 

Breach  of  contract,  see  Contracts,  H  a2A,  346. 

Breach  of  contract  of  Indemnity,  see  Indenuitj. 
{  16. 

Breach  of  oMitract  t)i  sale,  see  Sales,  || 

420. 

Breach  of  contract  with  school  teacher,  see 

Schools  and  School  Districts,  %  13& 
Cloud  on  title,  see  Qnieting  Title. 
CcHnpensatkm  of  brokns.  see  Brokers,  |l  8&-fi6L 
Damages  for  opening  telemm  addressea  to  an- 
other, see  Telegr^hs  adb  Telephones,  |  7& 
Deceit,  see  Fraud,  K  47-66. 
Diversion  of  waters,  see  Waters  and  Watw 
Courses,  8  86. 


Excessive  chaiges  paid,  see  Carrlen,  )  202. 
Injuries  at  railroad  i  ' 
344-^. 


croadngs,  see  Balfroads,  H 


Injuries  from  defects  or  obetrnctiong  in  streets, 
see  Munldpal  Corporations,  f|  821.  823. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  8  484. 

Injuries  from  public  improvemente,  see  Munld- 
^al  Corporations,  8  404. 

Injuries  to  crops  on  premises  held  under  bim 
lease,  see  Landlord  and  Tenant,  f  832. 

Ii^ries  to  paasoigers,  see  Gkirrien,  H  807-821. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroad^  88  110-119. 

Injuries  to  servants,  see  Master  and  Servant,  Si 
252-296. 

Liabilities  of  stockholders,  see  Banks  and  Bank- 
ing. 8  49 :  Corporations,  H  262,  269. 
Negligence  in  general,  see  Nesligence,  |8  10ft- 

142. 

Negligence  In  operatitHi  of  railroad,  see  Rail- 
roads, 88  344-350,  484. 

N^ligence  In  operation  of  street  Railroad,  see 
Street  Railroads,  88  UO-119. 

Negligence  of  master,  see  Master  and  Servant, 
88  262-29& 

Negligence  or  malpractice  of  physician  or  sur- 
geon, see  Physicians  and  Surgeons,  |  1& 

Negligent  or  wrongful  use  of  street,  see  Munld- 
pal  Corporations,  6  706. 

Overflow  of  irrigation  ditch,  see  Waters  and 
Water  Courses,  8  263. 

Purchase  money  on  sale  of  goods,  see  Sales,  §8 
355,  35a 

Purchase  mmey  on  sale  of  land,  see  Vendor  and 

Paichaser,  H  306,  815. 
Recovery  of  possession  of  leased  premises  by 

landlord,  see  Landlord  and  Tenant,  88  200, 

291. 

Recovery  of  price  paid  for  goods,  see  Sales,  | 

393. 

Recovery  of  price  paid  fw  land,  see  Vendor  and 

Purchaser,  8  341. 
Right  of  action  pledged,  see  Fledges,  f  B8b 
Services,  and  materials  famished  incident  thm* 

to,  see  Woi^  and  Labor. 
Unlawful  detainer  of  demised  premfeea,  see 

Landlord  and  Tenant.  81  280.  291. 

PorMonIsr  /oms  of  wOXtm. 
See  SJectment:  Forcible  Bntry  and  Detainer, 
|2^^Quietin«  Title;  Replerlii;  Tnspaas.  H 

Portloalar  /emu  of  epaofol  reUe/. 
See  Divorce;  Injunction;  Mandamos;  Prohi- 
bition ;   Specific  Performance. 

Accounting,  see  Account 

Accounting  by  broker,  see  Brokers,  8  87. 

Accounting  by  partners,  see  Partnership,  H 

328,  ssa 

Alimony,  see  Divorce,  88  201-286. 

Annulment  of  marriage,  see  Marriage,  88  58k 

60. 

Application  fbr  liquor  Ucense,  see  Intoxicatinf 

Uqnors,  88  TOi  74. 
Anointment  of  xecelver,  see  BeedTors,  88  Si, 
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OanccIlatloQ  of  isatmrnent,'  ue  Cancellation  of 
Instramenta. 

Condenmation  proceedings,  see  Eminent  Do- 
main, U 

Conflrmatloa  or  trial  of  tax  tltla,  ho  Ta>ati<ai, 
IS  78a-8ia 

Cometlni  or  aettlDg  arid*  «f  tax  aneMmcnts, 

aee  Tluatlon,  |  49aL 
DetennlnatltHL  and  astabHaliment  of  rigbtm  in 

mining  locations,  see  Mlnea  and  Minerals,  8 

S& 

Determination.  eataUlshment;  and  protection  of 
water  rights,  see  Waters  and  Water  Courses, 


SIOT,  isi. 
.  0 


foforcement  of  aasessments  for  public  improTe* 

ments,  see  Monkipal  ODrporatlons,  fi  OSZ. 
Enforcement  of  mechanics'  liens,  see  Mechanics' 

Uena,  H  804,  810. 
ShfoTcement  of  pledge  see  Pledges,  I  5& 
Enforcement  of  tigat  <tf  action  iMdied,  sst 

Pledges.  I  6& 
Xkiforoement  of  taxes,  tee  Taxation,  II  647-471. 
Establishment  and  determination  <»  heirship, 

see  Descent  and  Dlstritmtion.  |  71. 
Establishment  and  enforcement  ctf  trust,  see 

Trusts,  I  365. 
EBtabllahment  and  restoration  of  lost  instru- 
ments, see  Lost  Instruments,  S  8. 
ESBtaUishment  of  boondaries,  see  Boondaries,  IS 
26-54. 

Establishment  of  highways,  see  HIghwars,  {  46. 
Sktablishment  of  wiU,  see  Wills,  H  324-427. 
Foreclosure  of  lien  ml  lomber,  see  I«ogs  and 

Looing,  I  33. 
Foredosnre  of  mortgage,  see  Mortgages,  ||  41^ 

687. 

Foreclosure  of  right  of  redemption  frotn  tax 

sale,  see  Taxation,  1  708. 
Judgment  aKainst  real  proper^  for  taxes,  see 

Taxation,  ll  647-671. 
Opei^^  ^^vecating  judgment,  see  Judgment, 

Quieting  title,  see  Quieting  Title. 
Bedemptitm  from  mortgage  sale,  see  Mortgages, 

»  6n.  621. 
Bemoval  of  cloud,  see  Quieting  Title. 
Sale  of  land  to  enforce  assessment  for  public 

improrements,  see  Municipal  Corporations,  | 


Sale  of  property  of  infant,  see  Guardian  and 
Ward,  H  81-107. 

Betting  aside  decree  of  foreclosure,  see  Mort- 
gages, S  496.  _ 

Setting  aside  will,  see  Wills,  H  324-^27. 

Particvlar  proceedings  in  actions. 
See  Continuance;  Costs:  Dismissal  and  Non* 

suit:  Evidence;  Bxecntt<Mi;  Judgment:  3uTy; 

Umitation  of  Actions ;  lAa  Pendens ;  Parties ; 

Pleading:  Process;  Reference;  Stipulations; 

Trial;  venue. 
Assessment  of  damages,  sea  Damages,  Si  208, 

21& 

Kll  of  particulars,  see  Pleading,  |  830. 
Default,  see  Judgment,  ||  96-158. 
Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  |  486. 
Verdict,  see  Trial,  §{  349-365. 

PartioHlor  remedies  in  or  jnotdmt  to  actions. 
See  Attachment;    Garnishment;  Injunction; 
BeoeiTers;  Tender. 

iVoe»ed<iiir»  in  e»erct«e  of  speoiol  or  UmUod 

jurisdictions. 
Criminal  prosecutions,  see  Criminal  Lav. 
Suits  in  equity,  see  Equity. 

Revievf  of  proceedings. 
See  Appeal  and  Error ;  Certiorari ;  Exceptions, 
BUI  of;  Judgment,  IS  840-388:  Justica  «} 
tha  Peace,  IS  141-160;  New  Trial, 

H.  KATURE  Ain>  FORM. 

Of  action  for  breach  of  contract,  see  Contiacts, 
I  324. 

Statement  In  pleading,  see  Pleading,  g  49. 


S  25.  In  view  of  tile  Code  proTlsIon  (Bal- 
linger's  Ann.  Codes  ft  St  |  40l8a>  peiinltting 
the  answer  to  allege  both  legal  and  equitable 
defenses  in  determining  whether  an  action  is 
of  legal  or  equitable  cognizance,  held  that  aJl 
of  the  pleadings  may  be  oonsiocied,  and  net 
merely  the  c(HnplaInt^Undl«iy  T.  MoGlanflln 
(Wash.)  866. 

in.'  JOIXDEA,  SPIJTTINO,  OONSOU- 
DATION,  AlTD  SEVSBANOE. 

JtJnder  of  counts  In  indictment  or  Information, 
see  Indictment  and  Information,  |  132. 

S  38.  A  petition,  In  an  action  to  have  a  deed 
set  aside,  hetd  to  state  but  a  ringle  cause  of  ac- 
tion.—Bethaiiy  Ho^tal  Co.  T.  PUUppl  (Kan.) 
690. 

TV.  OOKHEROEIIENT,  PK08ECUTI0H, 
AKD  TSBKXX ATIOM.  • 

(Tommencement  and  pendency  as  affecting  lis 

pendens,  see  Us  Pendens,  f  11. 
Want  of  prosecution  ground  for  dhmissal  or 

nonsuit,  see  DismiwiaT  and  Nonsuit,  S  60. 

I  62.  The  objection  that  an  action,  brought 
by  a  devisee  of  a  will  before  the  will  was  pro- 
bated, waa  premature  held  Immaterial  where, 
after  probate,  the  case  waa  tried  on  an  amend- 
ed petition.— Bethany  Hospital  Co.  t.  Philippi 
(Kan.)  530. 

I  64,  Upder  B.  &  O.  Comp^  S  51.  an  actim 
is  begun  when  the  complaint  la  filed,  though 
summons  has  not  bsen  issued^Kelsaj  t.  Tay- 
lor (Or.)  eoa 

ACTS. 

SeeStatutSiL 

ADEQUATE  REMEDY  AT  LAW. 

(Constitutional  guaranties  of  remedies,  see  Con- 
stitutional Law,  IS  326,  828. 

Effect  on  jurisdictliHi  in  equi^,  see  Injunc- 
tion, 1 18;  E^pedfie  Perfonnanco^  %  & 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Fmosi. 
BasnnentB,  sss  Basements 

ADJOURNMENT. 

Of  civil  cause  In  general,  see  Ctmtinuanoe. 
Of  criminal  causas  in  general,  set  Grbninal 
Law,  I  690.  • 


ADJUDICATION. 


Conrta,  IS 


Decisions  of  courts  in  general, 

92-8&;  Judgment. 
Opention  ana  effect  of  fmner  adjudicattai,  na 

Jtidgment,  SS  586-627,  650;  606^ 

ADJUSTMENT. 

Of  controversy  by  arbltrat<m^  asa  ArbltrBtion 

and  Award. 
Of  controversy  by  partlcB,  aee  Compromlia  and 

Settlement 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 
Of  public  finances,  see  Omntiea,  II  168^  102: 
Of  wut  property,  see  Trusts,  St 

ADMISSION. 

To  practice  medicine  or  sargery,  see  Physldans 

and    Surgeons,   S  6. 
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ADMISSIONS. 

See  StipnUtlonB. 

As  eridence,  see  Oriminal  Law.  |  407;  EM- 

dence,  H  218-249. 
In  pleadings,  see  Fleodliiff,  H  8^  ITT,  214. 
In  pleadine  condosiTeiiesB  mi  party  pleading, 

see  Pleadliig,  |  86. 
On  trial,  as  affecting  qaestlons  for  nriew,  ae* 

Appeal  and  Brror,  |  176l 

ADOPTION. 

Of  common  law,  see  Common  Law,  |  U. 
Of  statutes,  see  Statutes,  SS  11-64. 


Set  Lewdness. 


ADULTERY. 


ADVANCES. 


Sabiosatlon  of  persona  maUng  advances  for  ^ 
charge  ot  deM  or  incnralnanc^  see  Subroga- 
tion, S  23. 

ADVERSE  CLAIM. 

Determination  of  dolms  to  real  property,  see 
Quieting  Title. 

ADVERSE  POSSESSION. 

See  Umitation  of  Actions. 

AcquiBition  of  water  rights  by  prescription,  see 

Waters  and  Water  Courses,  ||  143-152. 
Establisbment  of  highways  by  prescription,  see 

O^^it^^almi^se^'Mines  and  Minerals,  H  29, 

88. 

PresumpCloQ  of  continuance  of  adverse  xKtssea- 
aion,  see  Evidence,  i  67. 

Sufficiency  of  title  by  adverse  possesion  to 
support  action  to  auiet  title,  see  Quieting  Ti- 
tle, S  la 

I.  MATUBE  AND  BEQ1JZ8ITB8. 

(A)  A«aiUsltl«B  f>f  BlvbtB  kr  PrMailpttoB 

1»  General. 

I  4.  In  the  absence  of  a  provision  malting 
the  state  subject  to  the  statute  of  limitation^ 
no  title  by  advene  possession  can  be  acouired 
against  the  statfc— State  v.  City  Seattle 

(Wash.)  827. 

8  8.  Where  defendant  had  merely  an  easfr 
ment  In  a  street  for  maintaining  a  flume  for 
mill  purposes,  be  could  acquire  no  more  than 
the  perpetual  right  to  maintain  the  flume  in  the 
street  for  those  purposes,  and  conld  not  claim, 
by  adverse  poasesslcai,  the  legal  title  ot  that 
part  ot  the  street  lo  as  to  entitle  him  to  main- 
tain the  flume  banks  at  any  height.— Haeae  v. 
Juab  County  Mill  &  Elevator  Co.  (UtabJ  249. 

S  8.  Ballinger's  Ann.  Codes  ft  St  S  4S07 
(Pierce's  Code,  8  1519),  held  not  to  authorize 
the  acquisition  of  title  by  adverse  possession  to 
land  donated  under  Laws  1860-61,  pp.  4,  17,  for 
a  site  for  a  university  and  subseguently  sold 
under  Laws  1891,  c.  125,  and  Laws  1893.  c 
122.— State  v.  City  of  Seattle  (Wash.)  827. 

I  8.  Ballinger's  Ann.  Codes  &  St  S  3846 
(Pierce's  Code,  I  7860),  relating  to  highways, 
held  only  a  statute  of  limitation.— State  v.  CSty 
of  Seattle  (Wash.)  827. 

f  13,  To  constitute  adverse  possession,  the 

occupancy  of  claimant  must  be  actual,  visible, 
exclusive,  hostile,  and  continuous. — Jenkins  r. 
Maxwell  Land  Grant  Co.  (N.  M.)  739. 

(B)  DsimtlOB 


«M<  Oontlnvltr 
•Ion. 


of  Pi 


{  49^.  Where  defendants,  whose  buildings 
encroached  on  plaintifE's  lot,  claimed  under  ad- 


verse possession,  and  paid  tta  taxes  on  flie  land 
claimed  by  them,  the  payment  bf  plaintiff,  who 
was  out  of  iKwsession,  ot  taxes  on  tba  nms 
property  did  not  defeat  defendant*'  rights.— 
BeU  V.  Germain  (Cal.  App.)  630. 

(F)  Hostile  Oknraetev  of  Poss— 1— . 

{  65.  A  purchaser  of  lots  and  bis  snbsegnent 
grantees  held  to  have  had  possession  under  Each 
a  (daim  of  ri^t  as  would  lipm  into  title  by 
adverse  possession^— McCwaniek  t.  Sorenson 
(Wash.)  Urns. 

i  71.  Under  the  facts,  held,  that  a  convey- 
ance constituted  good  color  of  title  under  Mills* 
Ann.  St.  Rev.  Supp.  {  2023e.— Parker  v.  Betts 
(Cola)  816. 

8  86.  Bvldenee  held  to  show  advene  posses- 
sion under  claim  ot  right  to  pnmer^  fiencedr- 
McConnIck  v.  Sorenstm  (Wash.)  1065. 

(O)  Pnynent  of  Tmxea. 

8  87.  Where  land  had  been  occupied  adverse- 
ly for  about  24  years  so  as  to  acquire  title 
under  Comp.  Laws  1876,  H  1097-1104,  when 
Comp.  Laws  1888,  {  8137,  effective  in  18^ 
was  enacted,  title  by  adverse  possession  was 
complete  without  paj^ent  ot  taxes.— Bydalch 
V.  Anderson  (Utan)  25. 

U,  OPSBATION  AHD  EFFECT. 

(B)  TlUo  or  Bivkt  Ae«nlre4. 

Title  to  support  action  to  Qulet  title,  see  Quiet- 
ing Title,  8  lOi 

in.  FKBADIMO,  EVIDENOE.  TBIAl, 
AND  BEVIEW. 

8  114.  Evidence  held  not  to  show  adverse  poe- 
session^enUns  T.  Maxwell  Land  Grant  Co, 
(N.  11.)  TSSk 

ADVERTISEMENT. 

Pow«r  to  license  bill  posters,  see  licenses,  |  & 

ADVICE  OF  COUNSEL 

Defense  to  aetitm  for  mallciona  prosecution,  see 
Malicions  Prosecution,  8 

AFFIDAVITS. 

Partttmlar  proceedinge  or  ptirpotM. 
See  Attachment,  8  88. 

Application  to  amend  pleading,  see  Pleading; 
8  23a 

Change  of  venue,  see  Criminal  Law,  8  134. 

For  -nolation  of  orders  of  state  corporation  com- 
mission, see  Railroads,  8  d> 

New  trial,  see  Criminal  Law,  8  956;  New  Trial. 
88  140,  163. 

0|eni^  or  vacating  Judgment,  Me  Judgment 

Preliminary  affidavit  in  criminal  prosecution, 
see  Criminal  I>aw,  8  209. 

Veriflcation  of  affidavit  in  proceedings  for  vio- 
lation of  orders  of  stata  corporation  commie- 
sion,  see  Railroads,  |  9. 

8  11.  An  affidavit  need  not  be  signed  by  af- 
flant- A.  P.  Hotalinff  ft  Co.  T.  Brogan  (OaL 
App.)  711. 

AFFIRMANCE 

Of  Judgment  or  order  in  crinJnal  proseeotion% 
see  ^^nlnal  Law,  8  1182. 

AGE. 

Mbrepresentation  of  age  as  alfectinf  liability 
of  master  for  injuries  to  servant,  see  Master 

and  Servant,  8  230. 
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AGENCY. 

la  gBimal,  Me  Principal  and  Agent 

AGREEMENT. 

8m  Contncti. 

AGRICULTURE. 

Ii^^^m,  M»  Waten  «nd  Water  Omrwi,  H 

ALCOHOLIC  LIQUORS. 

BegDlatimi  of  manafaetan,  om  and  aale.  bm  Ib- 
toxicatinc  liqaoza. 

ALIENATION. 

Of  land!  of  Indians,  aee  Indlam^  |  IS. 

ALIENS. 

Sm  Indiana. 

ALIMONY. 

Sm  DiTotMk  H  201-286. 

ALLOWANCE. 

Of  alimony  or  cotmsel  teen  and  enenses  In  dl* 
vorce  proceedings,  sm  Divorce,  A  201-286. 

Of  appeal  or  writ  of  emnv  SH  Appeal  and  Br* 
ror,  I  S6(K 

ALMANAC. 

Compntation  of  time,  sm  Time. 

ALTERATION. 

Of  coniM  or  width  of  highway,  sm  Highways, 

J 71. 
ge<wTaphical   or  political   dlTtsinis,  sm 
Schools  and  School  Instricts,  f  41. 

AMBIGUITIES. 

Parol  or  extrinaie  erldenM  to  constme  am- 
blftnotu  Autraments,  sm  BMdenM,  H  400- 

460. 

AMENDMENT. 

Of  porftoHlor  aott,  kutrummtt,  or  proettUng*. 

Bee  Indictment  and  InfMmatlon,  H  10^  161; 
Statates,  {  141. 

Pleading,  see  Pleading.  H  237-248. 

Pleading,  presumptions  on  appeal  or  writ  of  er- 
ror, SM  Appeal  and  EJrror.  S  918. 

Becord  on  appeal  or  writ  of  error,  sm  Appeal 
and  Error,  1  650 ;  Criminal  Law,  S  IHOl 

AMOUNT  IN  CONTROVERSY. 

Jniisdietloiial  amount,  ate  Appeal  and  Error, 
140. 

ANIMALS. 

See  Oame. 

FenM  laws,  aM  Fences. 

FrighteniDg  animals  on  street,  sm  Mnnldpal 

CorporationB,  |  706. 
Power      Mtmty  to  levy  tax  to  rain  fund  to 

aid  In  endlcatlon  of  ticks,  sm  Coonties,  { 

192. 

Unrecorded  band  a>  erldenM  of  tdoitlty  of  ani- 
mal stolen,  SM  Lamny,  |  45. 

S  9&  Owner  of  land  falling  to  keep  an  dlrl- 
^n  fenM  cannot  sue  for  damages 


trea- 


SBsalng  animals  under  GeojJRt  1001,  §  7380>— 
[' 


IcAiee     Walker  (Kan.)  687. 


ANNULMENT. 

Actions  to  annul  written  instruments,  bm  Can- 
cellation of  Instmrnents. 
Of  marriage,  wee  Marriage,  H  68,  60l 
Of  will.  Me  WUla,  ||  ^4427. 

ANSWER. 

In  general,  see  FlMdlng,  {  98. 
Of  garnishee  sm  Oarnuhment,  ||  148-178. 
To  intemgatMlM  to  Jury,  sm  Trial,  H  M9- 
860. 

ANTI-TRUST  UW. 

Sm  MonopollM,  ||  10-81. 

APEX. 


Bi^t  to  vein  or  lode  having  a 
aM  IdlnM  and  Minerals,  | 


within  claim, 


APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  Bill  of;  New  Trial. 
Appellate  JarisdfctiMi  of  particular  state  courts, 

see  Courts,  %  212. 
Costs  on  appeal  or  error  In  general,  see  Costs, 
§i  244.  260. 

B«med7  by  appeal  or  writ  of  error  as  affecting 
right  to  prohibition,  see  Prohibition,  1  3. 

Review  im  parMesIor  oivO  aotion*. 
Tor  diroree.  sm  DItozm,  H  181,  283.  286. 

Review  in  epeeiaX  proeeedingt. 
Condonation  proceedings,  bm  Eminent  Do- 
main, i  25L 

RevietB  of  orinUnal  proaeoutiont. 
See  Criminal  Law,  »  1028-1186;  Homicide,  | 
83a 

Bt  habeas  corpus,  sm  Habeas  Ooipus. 
Violations  of  municipal  ordinances,  bm  Munici- 
pal CorporationB,  f  642.  > 

Review  of  prooeedinffa  of  iutUoee  of  the  peaoe. 
Sm  JostlcM  of  the  Peace,  SS  141-160. 

Revieie  of  proooeiinffs  of  nonfuiioial  ogioere  or 
hodiea. 

Corporatitm  commisBiona,  sm  Corporations,  | 


/orpoi 
391. 


I.  HATOBE  AXD  FOBM  OF  BBKEDT. 

I  14.  Where  a  case  was  erroneously  taken  to 
the  Supreme  Court  by  appeal,  and  appellee  ap- 
peared within  the  time  a  writ  of  error  could 
be  sued  out  and  scire  facias  inued,  it  would  be 
treated  as  pending  on  error  under  Mills*  Ann. 
Code,  I  SSsiL— Jensen  t.  Eagle  Ore  Go.  (Cok>J 
250. 

XL  HATUBE  AlTD  OBOinCDS  OF  AP- 
PELLATE JVBISDIOnOlf. 

Appeals  from  justiMS*  courts,  sM  JosticM  of 

the  Peace,  f  141. 

f  21.  Parties  cannot,  by  agrMment  CMifer 
upon  ^e  Supreme  Court  jurisdiction  of  a  case. 
-^TwieheU  t.  Rlsley  (OrJ  468. 


m.  DEOISIOira  BUVXEWABLE. 

(O)  Atnoant  or  Value  In  Oontroverax* 

§  46.  A  judgment  for  defendant  for  costs 
held  not  reviewable  by  appeal  under  Milla'  Ann, 
Code,  I  SSS^ensen  y.  Eagle  Ore  Co.  (Colo.) 
209. 

(DI  BlaaUtr  o<  DeteniUMtlm. 

I  70.  An  order  appointing  refersM  to  partjl- 
tion  real  estate  held  unappealable.— Huueke  t. 
I  Huneke  {Cal.  App.)  131. 
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I  70.  An  wdar  appolntliic  nfereea  to  makt 
partltloB  and  lale  of  real  estate  Md  not  ol^ec- 
lionable  as  a  delegatloo  of  judicial  power  to 
the  refo-ees.— Htineke  t.  Hon^e  (GaL  Ant.) 
181. 

{  78.  An  order  snstalninc  a  demurrer  held 
not  final,  and  bo  not  appealiuile.— ZelUr  t.  S^o- 
mena  (Wasb.)  1051 

{  78.  From  the  condition  of  the  record,  Aeld 
the  aweal  ts  to  be  considered  as  from  an  order 
■nstalninir  a  demurrer,  and  hence  not  appeal- 
able.—Zefiar  V.  Siemens  (Wasb.)  1054. 

S  78.  An  order  aastalning  a  dannrrsr  to  a 
complaint  held  not  final  or  apitealable.— Bills  v. 

Reeder  (Wash.)  1056. 

S  80.  A  judgment  held  final  and  appealable. 
— Caty  of  i/eadvllle  t.  LeadTille  Sewer  Oo* 
(Colo.)  801. 

S  62.  Under  Bev.  Codes,  {  4907,  eabi.  8, 
held,  that  an  appeal  may  be  taken  ftom  an  or- 
der made  after  final  jodraient  Tacatinr  anch 
jadgment.— Shnmake  t.  Sbumake  (Idaho)  ^ 

8  82.  An  order  orerrallnjr  a  demurrer  to  the 
complaint  held  not  appealable.— Commercial  & 
Sav.  Bank  of  Badne,  Wis.,  t.  Womaeh  (Wash:) 
1055. 

(B)  IfAttire,  aoove.  muA  BSeet  of  D«etBlOB< 

S  110.  An  order  refasin?  to  vacate  a  jndg- 
ment  and  to  grant  a  new  trial  Is  not  appealable. 
— Le  Ferer  t.  Blattner  CV^'ash.)  835. 

}  lis.  An  order  denying  a  motion  to  vacate 
a  judgment  is  not  appealable.— Taylor  t.  Mar- 
sbaU  (Gal.  App.)  101^ 

(F)  Mode  of  n«ndltlomt  Form,  aud  Batrr 
of  Jvdsmeat  or  Order. 

I  125.  No  appeal  can  be  taken  by  either  par- 
ty from  a  Judnnent  entered  by  consent,  in  view 
of  B.  &  a  Oomp.  S  54&— Tviehell  T.  Bisley 
(Or,)  458. 

XV.  BXOHT  OF  BEVXBW. 

(B)  Betowol,  ValTMr,  or  AsveeHomta  Af- 
feetlav  RiBktr 

I  164.  Defendants  held  not  entitled  to  rely 
on  error  in  denying  a  nonsnlt  on  whldi  they 
did  not  stand  at  the  tTial.^McC:afferty  t.  Biinn 
<Nev.)  22S. 

V.  PBESENTATION   JUfS  SE8EBTA- 
TION  IHX.OWEB  COVRT  OF 
OBOTTHOS  OF  BEVIEW. 

Orlminal  prosecutloos,  see  Criminal  Law,  n 

1028^  10B5. 

(A)  iBBnes  mmA  ^neatloiw  Ib  X<ower  Coart. 
Criminal  prosecntims,  aee  Otiminal  Law,  | 

loesu 

I  171.  In  a  proceeding  by  an  administrator 
de  bonis  non  against  the  sureties  on  the  bond 
of  the  former  administratrix  for  an  account- 
ing, the.  sureties  could  not  on  appeal  for  the 
first  time  contend  that  the  proceeding  was  one 
at  law,  and  that  they  were  entitled  to  a  jury 
trial.— In  re  Murray's  Estate  (Or.)  19. 

S  173.  In  a  suit  to  restrain  the  dirersion  of 
a  water  course,  defendants  held  not  entitled  to 
the  reversal  of  decree  because  of  the  trial 
court's  failure  to  adopt  an  artificial  plan  not 
suggested  in  the  pleadings  nor  to  the  trial 
court.— Miller  v.  Bay  Cities  Water  CJo.  (Cal.) 
115. 

{  173.  The  defeuse  of  nitm  vires  cannot  for 
the  first  time  be  raised  in  the  appellate  court.- 
Ueholin  v.  Carlson  (Idalio)  755. 

I  17S.  A  point  held  withdrawn  by  remark  of 
attorney  from  consideration  of  trial  court,  and 
so  not  available  on  appeal. — Maley  City  of 
Batte  (Mont.)  411. 


I  179.  E}rldence  taken  before  a  r^eree,  but 
not  brought  before  the  district  court,  cannot  be 
ceviewed  in  the  Supreme  Court  to  determine 
whether  it  supports  the  referee's  findings. — 
aty  of  Newton  t.  Toeva  (Kan.)  543. 


(B)  Oblootloaa 


tad  ll«rtl«>aa*  aad  Ballase 
Tkoveosh 


Criminal  proaecutiona,  see  Crknioal  Law,  { 
1085.  ^ 

{  198.  (Complaint  cannot  be  first  made  on 
appeal  that  under  Mills'  Ann.  Code,  H  1.  49,  a 
complaint  was  objectionalrie  for  interweaving 
the  actions  of  false  imprisonment  and  malicious 
prosecution.— Grimes  v.  Greeublatt  (O>]o.)  1111. 

f  196.  The  mffidency  of  the  complaint  Is 
never  waived,  and  may  be  objected  to  for  the 
first  time  on  review.— Neal  v.  Boach  (Or.)  475. 

I  194.  Where  no  objection  Is  taken  to  a  rep- 
lication that  it  was  a  departure,  such  goestion 
will  not  be  reviewed. — Messenger  t.  German- 
American  Ins.  Co.  (Colo.)  64S. 

S  194.  Defendants  by  falling  to  object  there- 
to in  the  trial  court  waived  a  departure  lu  the 
Readings.— Silver  Bow  OoantT  v.  Daviea  (Mont.) 

S  201.  If  counsel  wished  an  order  excluding 
the  jury  from  the  courtroom  during  the  an- 
nouncement by  the  court  of  ita  opinion  on  a 
motion  for  nonsuit,  it  should  have  aaked  fbr  IL 
and,  in  the  abaence  of  request,  cannot  be  heard 
to  complain.— Pacific  Mut  Ufe  Ins.  Co.  of  Cal- 
ifornia V.  Van  Fleet  (Colo.)  1087. 

{  207.  AUeged  misctmduet  of  counsel  will  not 
be  reviewed  in  the  absence  of  an  objection  made 
and  exception  taken.— Coalgate  Co.  r.  Broes 
(Okl.)  4^. 

S  223.  In  an  action  by  the  holder  of  a  note 
indorsed  in  blank,  an  error  not  asdgned  in  die 
abstract  held  not  reviewable.— Columbia  Valley 
Trust  CSo.  V.  Smith  (Or.)  4W. 

I  230.  Objections  not  jurisdictional  cannot 
be  considered  on  appeal  unless  seasonably  rais- 
ed at  the  trial.— Duncan  v.  Holder  (N.  M.)  685. 

I  2^.  ObjecUous  to  evidence  as  the  opiniMi 
of  a  witness  will  not  be  considered  on  appeal, 
where  a  different  objection  was  interposed  be- 
low.—Denver  ft  B.  (}.  B.  Co.  V.  Belter  (Goto.) 
1100. 

I  232.  An  objection  held  not  raised  below. 
BO  as  to  be  available  on  appeal.— Smith  v.  City 
of  Butte  (Mont)  400;  Stone  t.  Same  (Hont.) 
411;  Malay  v.  Same,  Id. 

(O  Bxeeptloaa* 

I  265.  In  the  absence  of  any  evidence  or  ex- 
ceptions, the  findings  of  the  trial  court  are  con- 
clusive.—Petersm  V.  lione  Lake  Lumber  Co. 
(Wash.)  857. 

S  265.   Where  no  exception  was  taken  to  a 

finding,  it  became  binding  on  both  parties. — 
Graver  v.  Moesbach  (Wash.)  1037. 

{  273.  An  exception  merely  to  the  giving  of 
five  instructions  and  each  of  them,  it  appearing 
that  each  instruction  contained  some  one  or 
more  correct  legal  propositions,  cannot  be  con- 
sidered.—Pacific  Mut.  Ufe  Ins.  Co.  oi  Cali- 
fornia V.  Van  Fleet  (Colo.)  1087. 

8  273.  A  general  exception  "to  all  of  the 
findings  and  conclusions"  is  iosnfilcieat  for  a  re- 
view of  the  evidence.— Snohomish  Biver  Boom 
Co.  V.  Great  Northern  Bj.  Go.  (Wash.)  848. 

<D}  Hottoaa  for  Hew  Trial. 

{  293.  One  satisfied  with  the  findings  Is  en- 
titled, on  appeal  from  the  judgment,  to  have 
the  proper  judgment  entered  on  the  flu^nga 
made.— Peterson  v.  Lime  Lake  Lttmber  vo. 
(Wash.)  857. 


Ta»los,dlTlstonB,*  sMitlon  m  NUHBBBB  la  tUs  Xadn,  *  Dea  A  Aaer.  Dlga  *  Baportar  Xb«smb  agree 


Digitized  by 


Google 


INDEX-DXOEST. 


1127 


I  800.  Wh»n  motion  for  new  trial  Is  not 
filed  within  three  daya  after  Terdlct,  «b  required 
bj  Snyder's  C<Rnp.  laws  1909,  «  6827.  with- 
out a  ihowinx  that  applicant  has  been  anavoid- 
al^  pierentea  txoa  fflmg  It,  the  Sapreme.  Court 
caimot  reriew  errore  on  the  trial.— Joiner  t. 
Goldsmith  (OU.)  783. 

<  802.  An  Older  denylntr  a  new  trial  on  the 
bin  of  exceptions  alone  held  reviewable  on  the 
merits,  thoQch  the  notice  of  intention  to  move 
for  a  new  trial  stated  that  the  motion  would  be 
made  on  affldaTlta,  Mil  of  exceptions,  and  the 
minotes  of  the  court. — Cummfngs  t.  Reins  Cop- 
per Co.  (Mont)  904. 

S  804.  Where  the  trial  court  on  motion  for 
a  new  trial  did  not  pass  upon  the  suffieieney  of 
the  evidence  to  justify  the  verdict,  the  court  on 
wpeal  cannot  review  that  question.— Bliaa  t. 
Woleott  (Mong  428. 

(B>  Caaea  nad  <|««atlon*  ReBerred  ov  C«v- 

8  8O61.  Petition,  In  an  action  for  a  coal  min- 
ers death,  held  to  be  based  on  a  violation  of 
Laws  1898-91.  c.  80.  $  17  (Rev.  St.  1899,  f 
2082)f  so  as  to  authorise  the  consideration  of  a 
reserved  question  whether  an  action  brought 
under  that  section  was  controlled  as  to  the 
amount  of  recovery  by  Rev.  St.  1899,  I  3449, 
enacted  in  1871.— Burton  v.  Union  Pacific  Coal 
Co.  (Wyo.)  391. 

I  806.  The  determination  of  whether  dam- 
aftes  in  excess  of  the  limit  fixed  by  Rev.  St 
1899,  i  8449,  enacted  In  1871,  In  case  of  death 
by  wrongful  act,  the  rirht  of  action  for  whldi 
was  given  by  section  8448,  could  be  recovered 
in  an  action  for  death  in  a  coal  mine  by  wrong* 
ful  act  '^cl<'  to  Involve  more  tlian  the  constmc* 
tion  of  section  3449  wlOi  Laws  1890-91,  c.  80, 
I  17  (Rev.  St.  1899,  {  2682),  enacted  pursuant 
to  Const  art  9,  S  4,  and  to  Involve  its  con- 
struction with  article  10,  i  4,  and  present  a  con- 
stitutional question  within  the  statnto  autliorls- 
Ing  such  questions  to  be  reserved.— Burton  T. 
Union  Paafic  Coal  Co.  (Wyo.)  391. 

%  809.  Whether  Laws  1800^1,  c.  80.  {  17 
QUv.  St  1889.  {  2589,  enacted  pursuant  to 
Const  art  9,  f  4,  gsve  a  right  of  action  for 
death  of  one  injured  in  a  coal  mine  by  negli- 
gence generally,  or  only  in  case  of  a  violation 
of  Or  willful  omission  to  comply  with  tlie  pro- 
visions of  tlie  diapter,  held  not.  to  involve  any 
ecustitntlonai  question,  so  aa  to  authorise  the 
Supreme  Court  to  pass  thereon  aa  a  reserved 
qnestioD  under  Laws  1903^  c.  72.— Burton  t. 
Union  Paeiflo  Coal  Co.  (Wyo.)  891. 

VL  PARTIES. 

S  823.  Under  Rev.  Codes,  {  7097  et  seg.,  ei- 
ther of  two  defendants  jointly  moving  lor  a 
new  trial  held  entitled  to  appeal  from  an  order 
denying  it— Cnmminga  v.  Beina  Copper  Co. 
(Uont)  004. 

Vn.  BEQmSITES  AMB  PBOOEEDINOS 
FOB  TRANSFER  OF  0A1TSB. 

Appeals  from  justices'  courts,  see  Justices  of 

the  Peace,  If  159,  16a 
In  divorce  suit,  see  Divorce,  S  181. 
On  certiorari,  see  Certiorari,  |  46. 

CA)  Vlme  of  TkIcImv  Promedlmv*. 

I  845.  The  time  within  which  to  perfect  an 
appeal  held  to  begin  to  run  from  the  time  of 
denial  of  a  motion  for  new  trial.— O'Brien  v. 
American  Casualty  Co.  (Wash.)  519. 

I  856.  If  an  appeal  from  a  final  judgment 
is  not  taken  within  one  year  as  required  by 
Rev.  Codes,  S  7099.  it  must  be  dismissed. — Reyn- 
olds V.  Fitzpatrick  (Mont.)  902. 


(B)  P«titSoa  or  Vrmfvi  AIIowabm.  mmd 
Certlfleate  or  AfllteTlt. 

I  860.  A  notice  of  an  appeal  from  a  dedirion 
denying  a  motion  to  vacate  a  judgment  hM 
insufficient  under  Rem.  &  Bat  Coda,  |  1719^ 
Le  Fever  v.  Blattner  (Wash.)  835. 

(O  pKvnent  of  Fees  or  Coats,  m4  BonAi 
or  Otber  8ee«rltl«a. 

Appeals  from  justice^  oonits,  see  Jnstlees  of 

the  Peace,  1  159. 

I  385.  Persons  signing  affidavit  on  appeal 
tMnd  describing  themselves  as  sureties  wfll  be 
held  to  have  executed  the  bond,  though  their  sig- 
natures are  not  otherwise  attached.— Elliott  t. 
Bellevue  Gas  ft  OU  Go.  (Ean.)  794. 

(D)  WMt  of  Mrvoiv  CUtotloii,  or  HottM. 

On  appeal  from  iustice's  court  see  Justices  of 
the  Peace,  1 160. 

S  414.  Under  Rev.  Codes.  8  7100,  two  de- 
fendants appealing  from  a  judgment  and  from 
an  order  denying  a  new  trial  Aeld  not  required 
to  serve  notice  of  appeal  on  each  other. — Cunt* 
miogs  v.  Reins  Copper  Co.  (Mont)  904. 

I  430.  Under  Ballineer's  Ann.  Codes  ft  St 
I  6504  (Pierce's  Code,  f  10S2),  held  that  on  an 
appeal  by  part  of  the  excepting  heirs  from  an 
order  overruling  exceptions  to  an  administra- 
tor's report  and  approving  1^  notice  of  appeal 
should  have  been  served  upon  the  other  heirs, 
so  that  de  appeal  muat  be  dlamiBsed  for  want 
of  such  aervice.— Beckman  t.  Brommer  (Wash  j 

Z.  BSCOBO  Aim  PBOOEEOniOa  HOT 
IN  BEOOBO. 

Review  of  criminal  proaecutionBL  see  Orlmlnal 

Law.  i§  1095-1121. 
Review  on  certiorari,  see  Certiorari.  {  57. 

<B)  Scope  «md  Oontemta  of  Booord. 

i  518.  Under  Mills'  Ann.  Code,  f  60,  an  an- 
swer which  had  been  stricken  fteld  a  part  of 
the  record  on  amteal.- Pratt  v.  Sootii  Canon 
Supply  Co.  ((>)lo.ril05. 

(O).  Moeeoaltr  of  BUl  og  BzooyttOH,  Ouo, 
or  Stetoaaent  of  FMta. 

MaUttg  and  filing  of  UU  of  exceptions,  see  Ex- 
ceptions Bill  ot 

Review  of  criminal  prqaeentloas,  see  Criminal 
Law,  H  1096-1121.^^ 

I  644.  Rulings  cannot  be  reviewed,  in  the 
absence  of  a  bill  of  exceptions,  preserving  them. 
—Pratt  V.  South  C^on  Supply  Co.  (Ctolo.) 
1105. 

S  547.  Where  there  Is  no  showing  in  the 
bill  of  exceptions  that  the  judge  was  absent, 
counsel's  mere  statement  to  this  effect  or  that 
such  at>sence  is  made  the  basis  of  an  assign- 
ment of  error,  is  not  suffident  proof  thereof.— 
Pacific  Mut.  Life  Ina.  Co.  of  Califomia  v.  Van 
Fleet  (Colo.)  1087. 

I  647.  The  record  held  not  to  show  error  In 
permitting  an  amendment  to  the  complaiut  and 
forcing  defendants  to  trial  without  further  time 
for  preparation.- Pack  v.  Peabody  (Wash.)  839. 

S  64a  Although  Act  March  23.  1907  (St 
1907,  c.  637)  S  !•  provides  that  in  certain  cases 
no  bill  of  exceptions  is  necessary  in  support  of 
a  motion  for  a  new  trial,  but  It  may  be  heard 
upon  affidavit  or  otherwise,  in  order  to  review, 
on  appeal,  the  action  of  the  court  on  the  mo- 
tion, tnere  must  be  a  bill  of  exceptions  bringing 
op  the  proceedings  on  which  the  order  was  made. 
—Fisher  v.  Western  Fuse  ft  Explosives  Co. 
(Cal.  App.)  832,  335. 

I  648.  Affidavits  presented  a  motion  to  dis- 
miss cannot  be  considered  on  appeal  in  the  at^ 
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sence  of  a  statement  «f  teets. — Behmka  r.  Vo- 

gaxty  (Wasli.)  184. 

I  653.  An  appeal  from  an  order  dUmlBsUig 
the  proceedings  for  a  settlement  of  a  bill  of  ex- 
ceptlons  kel4  properly  dismissed  where  not  sup- 
ported  bj  a  bill  of  exceptions,  bat  only  hj  tne 
transcript.— Fisher  t.  Western  Fuse  &  Ikplo- 
sives  Co.  (Cal.  App.)  832,  8S5. 

(G)  Aiitb«ntlo»tlOB  ud  OerUlloatiOB. 

§  616.  The  affidavit  of  the  clerk  of  the  trial 
court  is  not  sufficient  tO/make  a  judgment  toll 
In  evidence  a  part  of  the  transcript  on  appeal. 
—Neal  T.  Boach  (OrJ  476. 

(H)  TnasmlMiloik*  FiUBV»  Pvl»ttav»  mnA 
Serrlra  of  Oovte*. 

Review  of  criminal  proaecntions,  see  Criminal 
Law.  I  1106. 

§  628.  Appeal  will  not  be  dismissed  because 
the  transcript  was  not  filed  in  time,  where  it 
was  filed  agreeably  to  atimiiation.— Fisher  v. 
Western  Fuse  &  KtplotivtMXyo.  (Cal.  App.)  88% 
830. 

(U  Deteetv,  Oklcetlou,  Aaseadrnmitt  mnM 
OorrcetloB. 

Review  of  criminal  proseciitlon,  we  Criminal 
Law,  II  U09,  mo. 

I  684.  Where  tlw  record  Is  so  faulty  that  no 
review  of  the  trial  court's  action  is  warranted, 
a  motion  to  dismiss  the  appeal  Is  the  proper 
method  of  disposing  of  tlie  matter.— Fisher  v. 
Western  Fuse  &  Explosives  Co.  (CaL  App.)  3^ 
335* 

I  644.  The  objection  that  there  was  no  prop- 
er showing  that  the  bill  of  exceptions  contain- 
ed all  the  evidence  produced  at  the  trial  was 
waived,  where  the  briefs  of  Iwtb  parties  treat- 
ed the  bin  80  complete  in  this  respect.— Pacific 
Mnt.  Life  Ins.  Co.  ot  California  v.  Van  Fleet 
(Colo.)  1087. 

I  650.  Proper  procedure  etated  where  amend- 
ments are  allowed  to  a  bill  of  exceptions,  but 
no  particular  place  is  Indicated  where  they 
should  be  inserted.— Shumake  v.  Shumake 
(Idaho)  42. 

(K>  aveatlona  Presented  tor  Rerlow. 

Review  of  criminal  prosecutlona,  lee  Criminal 
Law,  II  1114-1121. 

I  671.  On  appeal  from  a  decree  in  equity, 
which  is  to  be  tried  anew  on  the  testimcuy,  and 
no  transcript  thereof  luui  been  sent  up,  the 
only  question  that  can  be  considered  is:  Does 
the  complaint  state  a  cause  at  action  ?— Neal  v. 
Roach  (Or.)  475. 

I  688.  An  objection  to  language  used 
counsel  In  argument  cannot  be  considered, 
where  the  bill  of  exceptions  does  not  show  that 
the  alleged  language  was  employed,  or  any  rul- 
injj  made  on  appellee's  objection.— Pacific  Mut. 
Life  Ins.  Co.  of  California  v.  Van  Fleet  (Colo.) 
1087. 

I  6d4.  Findings  of  fact  cannot  be  reviewed, 
In  the  aljsence  of  the  evidence.— Pack  t.  Peabody 
(Wash.)  839. 

S  684.  In  the  absence  of  any  evidence  or  ex- 
ceptions, the  findings  of  the  trial  court  are  con- 
clusive.— Peterson  v.  Lone  Lake  Laml)W  Co. 
(Wash.)  857. 

I  69a  It  is  sufficient  If  there  Is  a  recital  In 
the  bill  of  exceptions  Itself  that  it  contains  all 
the  evidence  received,  aod  such  recital  need  not 
appear  in  the  certificate  signed  by  the  judge.— 
Pacific  Mut.  Life  Ins.  Co.  of  California  t.  van 
Fleet  (Colo.)  1087. 

I  702.  Appellant,  in  order  to  avail  hhnself 

of  objections  to  refusal  to  fclve  instructions  re- 
quested, must  set  out  in  tbe  printed  abstract 
not  only  such  requested  instructions,  but  also 


those  given.— Denver  GIIt  Tzwmwar  Oo^  T. 
Wright  (Colo.)  1074. 

I  704.  Findinfi  of  foot  mpporting  a  Judg* 
meat  will  be  codaldeied  on  appMl,  even  thonsh 
one  or  more  of  them  are  found  among  the  con- 
clusions  of  law. — Guaranty  Realty  Co.  v.  Beo- 
reation  Oun  Club  (CaL  Aiw.)  625. 

(!•)  Mattoro  Hot  Avpwomt  of  Boeord. 

I  717.  On  appeal  from  an  order  granting  a 
new  trial,  tbe  appellate  court  cannot  notice  the 
trial  court's  «Mnion,  though  authenticated  as  a 

Krt  of  the  bin  of  exceptlonii^-Moiian  t.  J.  Wa 
•blnm  Oo.  (Cal.)  68& 

zx.  AMxanoBHT  or  hrkotm 

I  760.  An  objection  on  appeal  that  a  com- 
plaint is  insufficient  to  support  a  judgment  for 
special  damages  assnmeo  tnat  special  damages 
were  recovered.— Carlwm  t.  Stone^rdean-Welle 
Co.  (Mont)  410. 

Zn.  BBIEF8. 

Filing  brief  containing  disrespectful  language  o 
contempt  oi  court,  bob  Gtmtempt,  |  10. 

J  7S^  A  "brief  deflned^Bell  t.  Germain 
((&1.  App.)  63a 

S 760.  A  brief  should  point  out  to  the  ap- 
.  late  court  which  of  the  objections  and  ex- 
ceptions in  the  transcript  appellant  desires  re- 
viewed.—Bell  V.  Germain  (Cal.  App.)  630. 

I  773.  Where  plaintiff  in  error  filed  a  brief, 
and  defendant  in  error  files  none,  and  the  brief 
appears  to  sustain  the  assignments  of  error,  the 
judgment  will  be  reversed.— Butler  t,  MeSpad* 
den  (OkL)  IKK 

Xm.  DZaitlSSAX,  WITHDRAWA3L,  OR 
ABANDONMENT. 

I  792.  When  lack  of  jurisdiction  appears, 
the  court  must  dismiss  the  appeal.— Twichell  t. 
Risley  (Or.)  458. 

I  801.  Motion  to  dismiss  postponed  until  the 
hearing  on  the  merits.— Weaver  v.  Weaver  (X. 
M.)  6^. 

XVI.  BETIBW. 

Criminal  prosecutions,  see  Criminal  Law,  H 

iiso-iifa 

I^vorce  proceeding^  see  Divorce,  I  286. 
On  certiorari,  see  Certiorari,  H  04-68. 

Seope  amd  Ssteat  la  Goaeral. 

I  842.  A  question  presented  on  motion  for 
nonsuit  ia  a  question  of  law,  depending  upon 
whether  there  Is  any  evidence  to  support  a 
judgment  for  plaintiff,  and  may  be  reviewed  on 
appeal  from  me  judgment— Tonopah  &  6.  B. 
Co.  V.  FeUanbaum  (Nev.)  882. 

I  860.  Where  only  answers  to  special  inter- 
rogat(»ries  were  returned  by  the  jui^,  charges 
given  to  control  their  action  in  arriving  at  a 
general  verdict  not  pertaining  to  any  of  the 
special  interrogatories  will  not  be  reviewed. — 
Harding  v.  Gillett  (Okl.)  665. 

I  852.  In  a  contest  to  determine  rights  in  a 
land  certificate  under  Pol.  Code,  SI  3414,  3518. 
held,  on  appeal  from  the  decision  of  tbe  court 
in  favor  of  tbe  assignor  of  the  certificate,  that 
the  judgment  could  not  be  affirmed  on  the 
ground  tiiat  the  assignor  was  entitled  to  spe- 
cific performance  of  an  agreement  to  reassign 
which  was  subsequent  and  collateral  to  uo 
main  assignment— Albert  T.  Albert  (CaL  App.) 
166. 

I  864.  A  judgment  properly  ^ven  will  not 
be  reversed,  though  the  reasons  assigned  there- 
for are  not  well  founded. — Guaranty  Realty 
Co.  V.  Recreation  Gun  Club  (Cal.  App.)  625. 
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I  864.  Where  comet  flndinci  arc  maSm,  for 
-which  uiwoaod  reMoni  an  stated,  the  force 
of  the  flndiDga  is  not  impaired  if  the  record 
contains  snffident  teatfanony  to  ivatify  than.— 
Vos«l  T.  Minnesota  Oanal  it  Rasarrelr  Go. 
(Colo.)  1108. 

S  864.  A  ruling  will  not  be  rerersed  on  ap- 
pm  merely  becaase  an  erroneous  ground  was 
^ytn  therefor,  if  It  was  In  fact  correct— Mc- 
C^ert7  V.  Blinn  (Ner.)  225. 

I  856.  That  an  order  granting  a  new  trial 
deoared  that  it  was  granted  for  one  or  more  rea- 
«o^  only  did  not  preclade  the  appellate  court 
from  ctmsidering  anv  other  assignment  on  which 
Qie  motion  shoold  haTe  been  jtranted. — Morgan 
T.  J.  W.  Robinson  Co.  (Cal.)  695. 

{  S6l.  In  passing  upon  reserved  questions, 
the  Supreme  Court  can  only  consider  the  alle- 
gations of  the  i>etition  to  determine  whether  the 
questions  reserved  arise  in  the  action  so  as  to 
authorise  it  to  dedde  them,  and  cannot  deter- 
mine whether  the  petltlfm  states  a  cause  of  ac- 
tion.—Burton  T.  Crnion  Fadflc  Coal  Co.  (Wyo.) 
881. 

(B)  Interloovtorr-,  CollKieral,  mud  Supple- 
aentarr  Proceedlnvs  and  daestlons. 

Findings  of  corporation  commission,  see  Cor- 
porations,  S  394. 

I  870.  A  party  consenting  to  a  final  Indgment 
could  not  appeal  from  a  mling  snstaining  a  de- 
murrer to  hifl  answer.— Twichell  v.  Rlsley  (Or.) 
459. 

8  874.  An  order  denying  a  motion  to  vacate 
a  writ  of  attachment  could  not  be  considered 
on  appeal  from  an  order  refusing  to  dissolve 
a  suteeqnent  writ  of  attachment  in  the  same  ac- 
tion where  it  did  not  uppeur  that  the  order  in 
question  relative  to  tbe  first  writ  had  become 
final.— Kern  Valley  Bank  t.  Koehn  (Cal.)  111. 

(O)  pMtlM  Hmtttled  to  AUev*  Bnwr. 

I  877.  The  Supreme  Court  will  not  on  ap- 
peal take  notice  of  a  judgment  against  one  not 
a  party  to  the  suit  and  who  does  not  complain. 
—Miller  v.  Shnte  (Or.)  467. 

S  882.  Where  the  Jury  could  properly  render 
a  verdict  for  plaintiff  by  following  either  of  con- 
flicting Instructions,  defendatit  whose  requMt  in- 
duced the  conflict  and  cauKed  the  error  in  Its 
favor  cannot  complain  of  the  conflict— Pulos  v. 
Denver  &  R.  G.  R.  Co.  (Utah)  241. 

I  882.  A  party  held  estopped  to  complain  on 
appeal  of  tbe  admission  of  extraneous  tMtimony 
as  to  what  land  was  intended  to  be  conveyed  by 
a  deed.— Cook  v.  Henaler  (Wash.)  178. 

(D)  Am«MdBi«MtB,  AMItloBMl  PM«>fs,  mmA 
Tvlml  of  Cb«s«  Abow. 

I  896.  A  case  being  beard  de  novo  on  ap- 
peal, irregularity  in  hearing  a  motion  for  a  new 
trial  outside  the  county  in  which  tbe  case  was 
pending  was  not  prejudicial  if  the  new  trial  was 
properly  denied.- Shaw  v.  Spencer  (Wash.)  383. 

(E)  Preanmptlons. 

S  907.  It  will  be  presumed  In  the  absence  of 
anything  shown  to  the  contrary  that  evidence  in 
support  of  all  the  material  finainga  was  received 
withont  obJaction^Vine  Vine  (Cal.  App.) 
702. 

I  018.  In  view  of  Code  Civ.  Proa  i  386, 
held  that  it  would  be  presumed  on  appeal,  to 
support  a  judgment  upon  an  undertaking  on 
appeal,  entered  upon  respondent's  motion,  that 
respondent  acted  for  the  person  entitled  to 
make  the  motion,  whether  it  was  himself  or 
his  assignee  of  the  judgment  before  makini;  the 
motion.— Hentig  v.  Johnson  (Cal.  App.)  582. 

i  016.  The  court  on  appeal  held  required  to 
assume  that  a  party  had  anfflcient  time  to  ex- 
amine the  account,  not  delivered  within  the 


time  flzad  br  B.  ft  a  Oomp.  I  84,  m  that  the 
trial  court  did  net  abuse  the  discretion  confer- 
red by  section  103  In  relieving  the  adverse  par- 
ty from  his  defaiflt— Raski  v.  Wise  (Or.)  W4. 

I  917.  The  court,  on  appeal  tmo  a  iudgmMt 
for  plaintiff  on  sustaiaing  a  demurrer  to  defend- 
ant's answer,  "keU  required  to  assume  that  de- 
fendant could  prove  the  facts  alleged.— Pacific 
Union  Club  v.  GonuBflrdal  Uttttu  Aasiir.  Co. 
^1.  Agp.)  728;  Same  t.  Palatine  Ins.  Go.  (OU. 

S  917.  Where  record  shows  default  jnd^ 
ment  for  want  of  an  answer.  It  will  be  presnm- 
ed  that  a  demurrer  to  the  conqilaint  was  first 
overruled.— Oulver  v.  Mountain  Home  Elec- 
tric Co.  (Idaho)  66. 

t  918.  Where  tbe  complaint  In  Interventlcn 
was  fatally  defective,  the  court  on  appeal  must 

fireaume  that  the  refusal  of  leave  to  amend  was 
ally  Justified,  in  the  absence  of  any  blU  of  e^ 
ctptiofts  or  ftiiT  fMta  to  the  contnryv—Moran  r. 
Bonynga  (Gal.)  812. 

i  080.  It  will  be  assumed  on  appeal  that  a 
general  verdict  In  favor  of  defendant  is  founded 
on  findings  in  Us  favor  on  all  material  lasnea.— 
Big  Three  Mln.  ft  UUL  Go.  t.  HamUton  (Gal.) 

30L 

I  980l  It  Is  preanmed  that  a  Jury  conaiden 
the  evidence  in  ita  entirety,  irrespective  of 
whether  it  Is  the  first  or  last  brought  before  It. 
—Beach  v.  Bchroeder  (Colo.)  271. 

I  033.  An  order  granting  a  new  trial  gener- 
ally will  be  affirmed,  if  it  could  be  granted  on 
any  of  the  grounds  asslgiwd.- Morgan  v.  J.  W. 
Rdbinson  Co.  (CaL)  685; 

{  983.  On  appeal  from  an  order  granting  a 
new  trial  after  verdict  based  on  conflicting  evi- 
dence, the  appellate  court  must  presume  that 
the  trial  court  believed  the  verdict  contrary  to 
the  wel^^t  ci  tbe  evidence.— Morgan  v.  J.  W. 
RoUnson  Go.  (Cal.)  896. 

i  933.  Where  respondent  on  appeal  from 
an  order  granting  a  new  trial  alleges  a  waiver 
of  service  of  notice  of  intention  to  move  for 
new  trial,  the  burden  is  upon  her  to  establish 
it.— Cum  V.  Perkins  (Mont.)  901. 

S  938.  In  the  absence  of  an  affidavit  of 
service  of  notice  of  intention  to  move  for  new 
trial  in  the  record,  or  In  case  of  defects  in  the 
affidavit.  It  will  be  presumed,  on  appeal,  that 
notice  was  properly  served  or  was  waived. — 
Cum  V.  Perkins  (Mont)  901. 

(F)  Dtseretlom  of  IjOwcv  Oonrl. 

{  957.  Unless  it  Is  manifest  the  district  court 
abused  its  discretion  given  by  Rev.  Codes,  I 
6n^,  in  setting  aside  a  default  judgment.  Its 
action  will  not  be  reviewed.— Yoelker  v.  Golden 
Carry  ConsoL  Mining  Co.  (Mont.)  414. 

S  959.  The  allowance  or  refusal  of  amend- 
ments to  pleadings  held  to  rest  in  the  discre- 
tion of  tbe  trial  court,  which  will  not  be  dis- 
turbed in  the  absence  of  abuse.- Board  of 
Com'm  of  Gunnison  County  v.  Hidei  (Cola) 
1068. 

I  966.  The  power  to  grant  continuances  is 
discretionary  with  the  trial  court  and  its  rul- 
ings will  not  be  disturbed  in  tbe  absence  of 
abuse  of  discretion.— Koch  v.  Story  ((^lo.) 
1093. 

{  967.  A  refusal  of  a  referee  and  trial  conrt 
to  reopen  a  case  for  additional  evidence  will 
not  be  disturbed  in  the  absence  of  abnae  of  dla- 
cretlon.— Seay  v.  ElUson  (Okl.)  656. 

8  977.  Denial  of  a  new  trial  in  the  exercise 
of  the  trial  court's  discretion  will  not  be  re- 
viewed on  appeal  in  the  absence  of  abuse- 
Duncan  V.  Holder  (N.  M.)  685. 

S  982.  Discretion  of  the  court  in  passing  on 
an  application  to  set  aside  a  default  Judgment 
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will  not  bt  diatiirtMd  ttnleu  «bas«d.— GnlTer  t. 
HoDBtafai  H«M  Blectrie  Co.  adaho)  66. 

(Q)  <^iLe«tlon«  of  Fact.  T«rdleta,  mnA  Flmd- 

Beview  of  crimlDal  prowcutionB,  see  Crimtoal 
Law,  i  1159. 

I  &9S.  An  appellate  coart  will  not  pan  on 
du  weight  of  evidence  to  reach  a  condiuioo 
(liat  oneontradlcted  evidence  eatablWiea  a  de- 
ftttae.— Fujise  t.  Los  Angeles  Bj.  Co.  (Cal. 
App.)  317. 

I  996.  Where  hnpartial  minds  may  draw  dif- 
ferent conclosioQS  from  the  evideDce.  thonah  it 
is  not  eonfilcting,  the  trial  oonrf  s  findings  tbere- 
from  will  not  m  disturbed  on  ajqimU.— Bettens 
T.  Hoover  (CaL  App,)  820. 

I  1000.  Where  there  Is  evidence  to  ■  op  port 
It,  the  findings  by  the  Jnry  in  an  equity  case 
that  the  contract  in  gnestion  expresses  the  real 
Intention  of  the  parties  will  not  be  dlstaEbed 
<m  appeal.— Quirk  v.  Blch  (Moot)  8ZL 

I  1001.  A  verdict  will  not  be  disturbed  oa 
appeal  where  there  is  some  evidence  to  sustain 
it— Winslow  V.  Olendale  Light  &  Power  Co. 
(Ctl.  App.)  1020. 

§  1001.  A  judgment  wtU  not  be  set  aride  on 
appeal  if  supported  by  sobstantial  evidence.— 
Geler  v.  Howells  (Colo.)  2SS. 

I  1002.  A  Jury  finding  based  upon  conflicting 
evidence  is  conclosive  on  appeal. — Beach  v. 
Sdtroeder  (Colo.)  271 ;  Hanson  v.  Spokane  Val- 
ley Land  ft  Water  Co.  (Wash.)  863. 

I  lOC^.  The  rule  that  a  verdict  will  not  be 
set  aside  on  appeal  where  there  Is  a  real  or 
sobstantial  oimntct  of  evidence  of  the  issue  of 
fact  is  applicable  to  will  contests.— In  re  Snow- 
ball's Estate  (Gal.)  008. 

I  1002.  On  conflicting  evidence,  appellate 
courts  will  not  determine  its  sufficiency  as  a 
matter  of  law.— Klein  v.  Atchison,  T.  &  S.  F. 
By.  Co.  (Cal.  App.)  147. 

I  1002.  The  jury's  findings  under  proper  in- 
structions upon  conflicting  evidence  cannot  be 
disturbed  on  appeal.— Winslow  v.  Olendale 
Light  &  Power  Co.  (Cal.  App.)  1020. 

I  1003.  A  judgment  will  be  set  aside  on  ap- 
poU  if  Bupiwrted  oy  slight  evidence,  or  is  against 
Its  weight.— <Jeier  v.  Howells  (Colo.)  255. 

I  1004.  A  judgment  can  be  reversed  for  ex- 
cessive damages  only  when  it  atq>eara  that  the 
amount  allowed  Is  so  plainly  unjust  and  op- 
pressive as  to  suggest  passion,  prejudice,  or 
corruption  on  the  part  of  the  jury. — Shaw  v. 
Southern  Pac.  R.  Go.  (Cal.)  108. 

{  1005.  Findings  of  a  Jury  held  not  subject 
to  review  on  appeal. — Allen  v.  Sbiree  (Colo.) 
1070,  1072. 

{  ,1005.  A  verdict  on  conflicting  evidence  iw- 
prored  by  the  trial  eonrt  will  not  be  reviewed. 
—Lewis  V.  Barton  Salt  Co.  (Kan.)  783. 

I  1000.  A  Judgment  for  spedflc  perform- 
ance, bued  on  substantial  evidence,  will  oot 
be  reversed.- Pring  v.  M.  B.  Ooldenbnrg  Go. 
(N.  H.)  62a 

I  1009.  The  flndings  of  fact  and  conclusions 
of  law  made  by  the  trial  court  in  equity  are 
conclusive  on  review,  unless  from  an  examina- 
tion of  the  testimony  it  appears  that  a  differ- 
ent condnsimi  should  have  been  reached.— Neal 
V.  Boach  (Or.)  476. 

I  1010.  Where  the  evidence  tends  to  sup- 
port the  findings  and  is  uncontradicted,  it  must 
be  deemed  sufficient  to  support  the  findings.— 
McCarthy  Co.  v.  Moir  (Cal.  App.)  62a 

S  1010.  An  appellate  court  will  not  disturb 
findings  sustained  by  evidence.— Jenkins  v.  Max- 
well Land  Grant  Co.  (N.  M.)  738. 


I  1011.  A  finding  on  eonftetlnf  avltees  is 
conclusive  on  appeal— Bi^d  t.  SmTgMgBam 
(CaL  App.)  300;   Saunders  t.  Toaknin  (Gal. 

App.)  lUOT ;  Brown  v.  Colorado  &  W.  Develop- 
ment Co.  (Colo.)  258:  Oeiger  v.  Kiser  (Colo.) 
267;  De  Witt  v.  Willianu  TColo.)  1060. 

I  1011.  The  rule  that  a  finding  will  not  be 
set  aside  <m  appeal  where  there  is  a  real  or 
substantial  connict  of  evidwce  m  ths  issna  of 
fact  is  applicable  to  will  contesti^In  rs  Snow- 
baU's  Estate  (Cal.)  698. 

I  1011.  Where  there  is  a  substantial  con- 
flict in  the  evidoace,  and  the  record  on  appeal 
reveals  enough  evidwice  to  anpport  tito  finAnga, 
tlie  court  on  aweal  will  not  examine  in  detell 
all  the  evidence  presented  by  the  record.— Bt^d 
T.  Bargagliottl  (CaL  App.)  160. 

1  1016.  Where  a  motion  Is  made  for  a  new 
trul  for  newly  discovered  evidence  and  because 
the  evidence  was  insufficient  to  aostain  the  Judg- 
ment, an  Older  grantlnc  tba  motion  will  not  4m 
disturbed  mi  appeal.-^cOaffert7  t.  Flinn  (Nav.) 
226. 

f  1019.  The  legal  presumption  on  appeal, 
where  the  eviduice  is  conflicting,  is  that  the 
findings  of  fact  of  the  master  are  eorme^ 
Bngdon  T.  McShea  (Okl.)  Oia 

I  1020.  Conclusiveness  of  findings  of  bet  by 
a  master  in  chancery  in  the  United  States  court 
of  Indian  Territoiy  prkw  to  statehood,  not 
made  by  conaent,  stated.— Bragdon  t.  HeShea 

(Okl.)  9ia 

I  1022.  Findings  of  fact  by  a  referee  con- 
firmed by  the  trial  court  will  not  be  d»tnrbed 
where  taen  is  evidence  reasonably  tending  to 
rapport  them.-«ea7  t.  ElUison  (OU.)  6Sa 

(H)  BnrmleM  Error. 

Criminal  prosecutions,  see  Oiminal  Iaw,  H 

S  102&  Where  either  of  two  defenses,  If  es- 
tablished by  evidence  and  not  affected  by  er- 
ror, is  sufficient  to  sustain  a  Judgment  for  de- 
fendant, any  error  in  relation  to  the  other  de- 
fense, or  the  want  of  evidence  to  sustain  it, 
would  be  harmless.— Big  Three  Min.  &  Mill.  Co. 
V.  HamUton  (Gal.)  801. 

S  1088.  Where  no  obJeetl<»i8  had  been  made 
to  the  introduction  of  freight  bills  in  evidence 
because  of  Indorsements  thereon  until  redirect 
examination  of  plaintiff,  and  he  explained  by 
whom  and  when  they  were  made,  mM  not  te- 
venible  error  to  allow  the  ezplanattm.— Bettch 
V.  Scbroeder  (Colo.)  271. 

S  1033.  Error  in  an  instruction  favorable  to 
ap[>ellant  cannot  be  complained  ot  by  it  on  ap- 
peal.—Denver  Ci^  Tramway  Co.  Wrii^t 
(Colo.)  1074. 

I  1088.  A  pnity  cannot  complain  of  an  In- 
struction too  favoiaUe  to  h]m.^lriniet  t. 
Greenblatt  (Colo.)  IIIL 

I  1083.  Defendant  in  a  prosecution  tor  false 
imprisonment  and  malicious  prosecution  cannot 
object  to  instructions  limiting  his  liability  to 
false  imprisonment,  where  the  proof  shows  him 
to  he  guilty  of  both^rimes  t.  OreaOilatt 
(Goto.)  lUl. 

{  1033.  A  party  cannot  complain  of  an  in- 
struction as  erroneous,  where  it  was  more  fa- 
vorable to  him  than  he  was  entitled  to.— Chi- 
cago, R.  I.  &  P.  By.  Co.  V.  Johnson  (Okl.)  662. 

i  1033.  On  an  issue  of  aecoontinib  a  certain 
error  Md  not  prejudicial.— Harding  v.  GUlett 
(Okl.)  666. 

S  1040.  Where  a  complaint  In  hitervention  la 
fatally  defective,  any  Irregularis  In  entertain- 
ing and  ruling  on  the  demurrer  thereto  Is  liarm- 
less.— Moran  v.  Bonynge  (Cal.)  312. 

8  1040.  Any  error  in  soatainliw  a  demvrm 
to  a  defense  did  not  prejudice  defendant  whm 
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mbstantlBlly  tlie  nse  matton  won  left  In 
other  defenses  of  the  answer,  and  evidence  was 
heard  tbexeon.— Koch  t.  Story  (Ci^.)  1008. 

!  1041.  Allowance  of  amendmeat  IleU  not 
prejadicial.— Board  of  Com'rs  of  Gonnison 
County  T.  Hider  (Colo.)  1068. 

I  1042.  The  striking  out  of  a  defense  to 
SToonds  4^  recoTerr  was  not  prejudldal  where 
there  was  do  evidence  to  snppoit  It.— Lewis 
Barton  Salt  Co.  (Kan.)  783. 

S  1042:  An  order  grantlnc  in  part  a  motion 
to  strike  specified  parts  of  a  pleading  held  not 

S^ndlciaL— Oar  t.  Tonne  Hen's  GonsoL  Co-op. 
eicantUe  Inst  (Utah)^. 
I  1042.  The  striking  oat  of  a  part  of  an  an- 
swer held  not  prejndicial  where  the  defense  was 
arallable  nnder  the  answer  xemaining.— Q»  t. 
Young  Meii'a  Oonscd.  Co-op.  HercaatUa  uist 

I  1043.  Appellant  cannot  anccessfallT  nrge 
alrase  of  dlscretlMi  by  the  trial  court  In  denying 
a  continuance  asked  to  procure  an  absent  wit- 
ness where  the  witness  was  prodnced  at  trial 
and  testified.— Koch  v.  Stoiy  (Colo.)  1003. 

I  1047.  While  courts  seldom  permit  parties, 
when  giviag  evidence  in  rebattal,  to  introduce 
that  which  ought  to  have  been  placed  before 
the  jury  when  tb^  were  making  out  their  own 
side  of  the  case,  a  departure  from  this  rule  is 
not  revenible  error  unless  It  api)ear8  to  be  a 
great  abuse  of  discretion  and  the  other  party 
was  prejudiced  theteby^Beach  t.  Schroeder 
(Colo.)  27L 

I  1048.  In  an  acUon  for  injuries  to  a  serv- 
ant, defendant  held  not  prejudiced  by  a  wit- 
ness' answer  to  a  question  to  the  effect  that 
plaintiff  "takes  a  drink."  but  that  witness  nev- 
er saw  him  drunk. — Osterholm  v.  Boston  & 
Montana  Consol.  Copper  &  Silver  Mining  Co. 
(Mont.)  490. 

I  lOSO.  Admissi<m  of  eTldence,  If  error,  Aeld 
not  prejudicial. — Famnm  t.  Kern  Valley  Bank 

(Cai.  App.)  sea 

I  1060.  Admissim  of  certain  eridence  as  to 
whether  plaintiff  was  in  the  exercise  ot  ordi- 
nary care  when  Injured  held  not  prejudicial 
wror.— Base  t.  City  of  Seattle  (Wash.)  615. 

I  1051.  In  an  action  by  the  seller  against 
the  buyer  for  freight  charges  on  two  car  loads 
of  sheep,  heli,  tliat  defendant  could  not  object 
to  the  admiBSion  of  freight  bills  in  evidence, 
where  plaintiff  had  previously,  without  objec- 
tion, testified  to  the  amount  designated  in  the 
bills.— Beach  t.  Schroeder  (Colo.)  271. 

f  1051.  Error  in  admitting  evidence  held 
not  prejudicial  to  appellant  where  the  material 
findings  were  sustained  by  evidence  other  than 
that  admitted.— Koch  v.  Story  (Colo.)  1098. 

I  1061.  Tbe  admission  in  evidence  of  the 
GMiclusion  of  a  witness  was  not  prejudicial, 
where  there  was  evidence  ot  other  witnesses 
disclosing  the  facts.— Denver  &  B.  G.  B.  Co. 
T.  Beiter  (Colo.)  UOO. 

I  1061.  A  defendant,  in  an  action  for  false 
imprisonment  and  malicious  prosecatioo,  can- 
not complain  of  the  admission  of  evidence  where 
the  same  facts  were  corroborated  by  him.— 
Orlmee  t.  Greenblatt  (G<rio.)  1111. 


{  1061.  In  an  action  for  wrongful  assault  by 
persons  In  the  employ  of  defendant  street  raU- 
way  company,  evidence  that  the  persons  com- 
mitting the  assault  were  appointed  special  dep- 
uty sheriffs  at  the  request  of  the  company  can- 
not be  objected  to  by  the  defendants,  where 
the  same  facts  were  subsequently  proven  or 
admitted  by  them.— Band  t.  Butte  Electric  By. 
Co.  (Mont)  87. 

I  1061.  In  a  servant's  action  for  Injuries,  er- 
ror In  admitting  in  evideoee  a  release  not  plead- 


ed heU  hannlasK— Tfndall  t.  Northern  ^c. 
By.  Oo.  (Wash.)  1046. 

I  1062.  Bmr  In  receiving  municipal  ocdl- 
nance  In  eridence  held  hannlesa.— Denver  Olty 
Tramway  Co.  t.  Wright  ((3olo.)  1074. 

I  1053.  Error  in  the  admission  of  testimcmy. 
In  an  action  to  quiet  title  to  mining  claims,  heia 
rendered  harmless  by  an  instruction.— Big  Throe 
MIn.  ft  Hill.  Co.  T.  Hamilton  (OaL)  801. 

!  1064.  In  an  action  by  the  holder  of  a  note 
under  a  blank  Indomement,  the  admiasion  of 
certain  evidence  held  not  prejudicial. — Colum- 
bia Valley  Trust  Co.  v.  Smith  (Or.)  465. 

S  1056.  In  a  will  contest,  proponents  held 
not  prejudiced  by  the  court's  refusal  to  permit 
a  witness  to  answer  whether  testatrix  was  a 
person  easily  Infiuenced.— In  re  Snowball's  Es- 
tate (Cal.)  508. 

{  1057.  In  a  suit  to  set  aside  a  deed,  the  er- 
ror, if  any.  In  excluding  certain  testimony  held 
not  reveruble.— Sanpere  t.  Sanpair  (Wash.)  869. 

I  1068.  Bnor  In  rejecting  affidavits  In  an 
action  to  quiet  title  to  mining  claims  AeM  ren- 
dered harmless  by  admlttlm;  the  testimony  of 
the  persons  malnng  the  affidavits.- Biz  Three 
Min.  &  Mill.  Co.  V.  Hamilton  (Cal.)  801. 

S  1068.  The  error  In  sustaining  an  objection 
to  a  question  asked  a  witness  is  cured  by  subse- 
quenuy  permitting  the  qnestlMi  to  ba  answered. 
— Getger  r.  KIser  (Colo.)  267. 

I  1061.  The  error  In  failing  to  submit  an 
issue  on  conflicting  evidence  Md  not  prajodt- 
cial.— George  t.  Emery  (Wyo.)  1. 

S  1062.  The  error  in  failing  to  submit  to  the 
jury  the  question  of  the  amount  of  recovery 
A«M  not  prejudicial.— George  t.  Emery  (Wyo.)  1. 

i  1064.  Proponents  in  a  will  contest  held 
not  prejudiced  by  an  instruction  that,  if  de- 
ceased bad  died  without  a  will,  her  estate 
would  have  been  equally  divided  among  her 
children.— In  re  SnowbalPs  Estate  (Cal.)  5^. 

I  1064.  Since  in  proceedings  by  a  dty  to 
condemn  land  of  a  power  company  for  a  power 
plant.  It  waa  wholly  Irrelevant  whether  defend- 
ant was  a  public  service  corporation,  any  er- 
ror in  instructing  that  it  was  not,  was  not  re- 
versible.—City  of  Tacoma  t.  Nisqually  Power 
Co.  (Wash.)  109. 

i  1066.  Objection  cannot  be  predicated  on 
instructions  defining  probable  cause  in  the  ab- 
stract, without  applying  it  to  the  case  in  quee- 
titm,  where  the  court  wonld  have  been  justified 
in  finding  as  a  matter  of  law  that  there  was  no 
sufficient  evidence  to  show  probable  cause. — 
Grimes  v.  Greenblatt  (Colo.)  1111. 

S  1066.  In  an  action  for  false  Imprisomnent 
and  malicious  prosecution,  instructions  assum- 
ing tiiat  defendant  made  the  defense  of  Justi- 
fication held  harmless. — Grimes  t.  Greenblatt 
(Colo.)  1111. 

I  1068.  Denial  of  new  trial  for  error  In  In- 
structions held  not  ground  for  reversal,  where 
the  error  was  harmless.— Xeher  t.  Hansen  (Cal. 
App.)  665. 

(I)  Brror  WaItsA  im  AmallAte  Coart. 

Criminal  prosecutionB,  aee  Criminal  Law,  I 
117a     "  — 

I  107a  Assignments  of  error  not  argued  In 
the  brief  will  be  considered  aband<Hied  or  walv- 
ed^Donohoe  y.  Portland  By.  Go.  (Or.)  004. 

(K)  Svbseaaent  Appeals. 

S  1097.  Doctrine  of  the  law  of  the  cas^  sba^ 
ed.— Westerfeld  t.  New  York  Ufa  Ina.  Co. 
(Cal.)  689. 

i  1087.  The  decWon  on  a  former  appeal  heM 
tilt  law  of  the  case  upon  a  snbseQnent  aivnl.— 
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Westerfeld  t.  New  Toife  Life  Ins.  Oo.  (Oal.) 
699. 

I  1097.  As  a  gai«tml  rale  a  qaestioD  dedd- 
ed  by  the  Sapreme  Gonrt  on  appeal  beeomeB 
the  law  of  the  case  on  a  second  appeal. — Hard- 
ing T.  GiUett  (OU.)  666. 

f  1099.  Where  the  e(»nplaint  nptm  which  an 
txtioD  was  tried  prior  to  a  fonner  appeal  fail- 
ed to  etate  a  cause  of  action  for  damages,  and 
a  third  amended  complaint,  in  a  subsequent  tri- 
al, bad  not  been  changed  as  far  as  any  poeaible 
claim  for  damages  was  concerned,  but  was  di- 
rected to  another  matter,  the  amended  complaint 
occupies  no  stronger  positioD  than  the  ongiaal. 
— Westerfeld  t.  New  Xorit  Life  Ins.  Co.  (Cal.) 
689. 

f  1099.  The  determination  of  the  validity  of 
a  mortgage  on  a  prior  appeal  constitutes  the 
law  of  the  caae.-<!iirt7  t.  WilMm  (Wash.)  367. 

XTZI.  DETEBMIHATIOH  AKD  DUFO- 
■mOH  OF  GAUSS. 

BevJew  of  criminal  jprosaeatioiis,  ne  Orimlnal 
Law,  H  1182,  im 

<B)  Afllvmaaee. 

Beview  of  criminal  prosecutions,  see  Oiminal 
Law,  I  1182. 

(D)  ReTersal* 

Beview  of  criminal  prosecaticau,  see  Oriminal 
lAw,  I  1186. 

Jf  1170.  In  an  acdon  by  a  bnAer  for  com- 
Bsions.  Hie  variance  between  the  allegations 
and  the  proof  held  not  ground  for  reversal  un- 
der Mills'  Ann.  Oode,  |  78.— Geigar  v.  Kiser 

(Colo.)  267. 

S  1170.  Variance,  If  anv,  between  allegations 
and  proof  held  immaterial,  nnder  Oomp.  Laws 
1907.  I  8001.— Speight  v.  Bocky  Moantain  Bell 
Teleph<Hie  Go.  (Utu)  742. 

f  1171.  The  taxing  of  fSOO  costs,  as  an  at- 
tornev's  fee,  under  an  invalid  statute,  was  not 
sufficient  to  cause  a  reversal  of  the  Jndrment, 
bnt  it  would  be  modified  by  deduction  of  that 
amount.— Pacific  Mat  Life  Ins.  Co.  of  Cali- 
fornia T.  Van  Fleet  (Colo.)  1087. 

I  1177.  Where  the  questions  of  law  present- 
ed by  appellant's  briei  were  conclusions  drawn 
from  an  agreed  statement  of  facts,  the  error 
could  not  be  corrected  fay  a  new  trial.— Earle 
V.  Bryant  (Cal.  App.)  1018. 

(F)  Bfojidate  «bA  Prooeedlucs  In  Iiowe* 

Court. 

B  1195.  Conclusions  of  the  Supreme  Court  of 
the  territory  upon  questions  arising  upon  appeal 
after  an  appeal  to  the  United  States  Sapreme 
Court  has  been  dismissed  held  binding  upon  the 
trial  court  in  a  subsequent  proceeding.— Hard- 
ing V.  GiUett  (OU.)  665. 

APPEARANCE. 

Affirmance  for  failure  to  appear  on  app^  in 
criminal  prosecution,  see  Criminal  Law,  § 
1182. 

APPLIANCES. 

Defective  and  dangerous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Master  and 
Servant,  »  101-129,  233-238. 

APPLICATION. 

For  liquor  license,  see  Intoxicating  Liquors,  H 
70.  74. 

Of  instructions  to  case,  see  Orimlnal  Law,  { 

814;  Trial,  §9  202.  253. 

For  pflr*ioiiIor  remediet  or  formt  of  relief. 
Amendment  of  pleadings,  see  Pleading,  S  288. 
Appointment  of  receiver,  see  Beceivers,  |  84. 


Change  of  venue,  aee  Orimlnal  Law,  %  184; 
Venue,  |  72. 

Judgment  on  pleadings,  we  Plradlng,  U  841, 


New  trial,  see  Orimliial  Law,  |  966;  New  Trial. 
IS  114-163. 

O^^i^or  letting  Judgment  see  Judgment,  U 
S^^t^^r^erty  of  infant  we  Guardian  and 

APPOINTMENT. 

Of  guardians  ad  litem,  see  Infants,  {  78. 
Of  receivers,  see  Receivers,  H  81,  84. 
Of  receivers  for  insolvent  corporations,  «•  Cor- 
poimtiona,  S|  653,  862. 

APPORTIONMENT. 

Of  taxes,  see  Taxation,  |  »18. 

APPPEHENSION. 

Of  danger  as  defense  to  prosacatlQn  tat  luan^ 
cide,  see  Homicide,  i  lia 

APPROPRIATION. 

Of  property  to  public  use,  see  Eminent  Domain. 
Of  water  rights,  see  Waters  and  Water  Coursea, 

H  148-m 

APPROVAL 

Of  findings  of  referee  master,  CMnmissloiMT,  or 
auditor,  as  affecting  power  of  appellate  court 
to  review  guestitms  of  fact,  aee  Appeal  and 

Error,  |  1022. 

APPURTENANCES. 

Basements  In  general,  aee  EaAementa: 

ARBITRATION  AND  AWARD. 

See  Beferenee. 

m.  AWABD. 

8  57.  The  rule  that  It  is  essential  to  the  va- 
lidity  of  an  award  by  arbitrators  that  it  should 
finally  determine  the  matters  submitted  is  true, 
both  under  the  common  law  and  under  Code 
av.  Proc.  H  1281-1290:— Boyd  t.  Barga^otti 

(CaL  App.)  isa 

t  69.  An  arbitration  AeU  not  a  common-law 
arbitration.— Boyd  v.  BargagllottI  (GaL  App.) 

160. 

{  59.  An  arbitration  held  not  an  arbitration 
nnder  Code  Civ.  Proc  |9  1281-1290.-Boyd  v. 
Bargagliot^(CaL  App.)  16a 

ARGUMENTATIVENESS. 

In  instructions,  see  Criminal  Law,  |  807. 

ARGUMENT  OF  COUNSEL 

In  <dvU  actions,  see  Trial,  U  119-133. 
In  criminal  proaeeutionB,  aee  <:Mminal  Law,  || 
706-730. 

ARRAIGNMENT. 

See  Criminal  Law,  H  266,  801 

ARRAY. 

Challenge  to  array  of  Jurors,  see  Jnty,  I!  116^ 
118. 

ARREST. 

niegftl  arrest  see  False  Imprisonment 
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n.  OH  OBXMXmAL  OKABOBS. 

RttificAtlon  of  wroacfal  arrert,  we  Malidoni 

Prosecation,  |  S. 
Secnring  marriage  In  proMCution  for  sedndtlon 

to  procure  dlBcharge  from  arreBt  wm  duresa, 

BM  Marriage,  S  S8. 
Warrant  for  arrest  in  criminal  pnwecatloii^  ne 

Criminal  Law.  {  2ia 

ASSAULT  AND  BATTERY. 

Homidde  In  commisaion  of  or  attempt  to  com- 
mit asnnlt,  see  Homicide.  S  63. 

I.  CXnii  IiIABTLTTT. 

(A)  AUm  Oomstitatlntf  AaMvlt  «v  Batterr 
an«  liiafeiutr  Tkeretor> 

J 7.  When  parties  acting  tithw  as  spedal 
ice  officers  or  employte  of  a  street  railway 
companT  nsed  more  force  than  was  neceasary 
in  ejecting  a  person  from  the  company's  prem- 
ises they  are  liable.— Band  t.  Butte  Electric 
Ry.  Co.  (Mont)  87. 

I  10.  In  an  action  for  assault,  the  fact  that 
the  persons  assaulting  were  acting  as  pabHc 
officers  held  no  justilcatlon^Buia  T.  Bntte 
EOectrie  By.  Co.  (Mont.)  87. 

(B)  Actions. 

I  22.    In  an  action  for  injuries  occasioned 
hj  an  nnlawful  assault  In  which  several  per- 
sons participated,  plaintiff  has  a  right  to  pro- 
ceed against  all  in  the  same  action.— Band 
Butte  Electric  Ry.  Co.  (Mont)  87. 

%  40.  In  an  action  for  nnlawfol  assault,  a 
Tcrdlct  of  $2,500  held  not  ezcessive.— Band  t. 
Butte  Electric  Ry.  Co.  (Mont)  87. 

n.  CBIMIHAI.  BESPOirSIBILrrT. 

Assault  witii  intent  to  kill,  see  Homicide,  §  86. 

Instracttons  intimating  opinion  of  court,  see 
Criminal  Law.  I  762. 

InstructionB  shifting  burden  of  piooL  see  Crim- 
inal Law,  I  778. 

ASSENT. 

Of  owner  of  property  to  improvements  thereon 
as  affecting  right  to  lien,  see  Mechanics' 
Liens.  I  76. 

Of  parties  to  contracts  in  general,  see  Contracts, 
i  96. 

Of  parties  to  jurisdiction  of  court,  see  Appeal 

and  Error,  I  21 ;  Courts,  |  24. 
To  acts  of  others  as  ground  of  estoppel  In  pals, 

see  Estoppel.  8S  90,  95. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  Bminent  Domain.  S|  178-251. 
Of  damages  in  gaaeral.  see  Damagei,  ||  206, 

216. 

Of  expenses  of  pmbllc  improvements,  see  Monld- 

pal  Corporations,  §S  408,  662. 
Of  taxes,  see  Taxation,  H  341-498. 
On  members  of  mntoal  insniance  companlu,  see 

Inaurance,  8  349. 


ASSESSMENT  WORK. 

Development  and  Improvement  of  mining  claim, 
see  Mines  and  Minerals.  S  23. 

ASSETS. 

Of  estate  of  decedent,  see  Bxecntoia  and  Admin- 
istrators. I  65. 

ASSIQNMENT  OF  ERRORS. 

Bee  Appeal  and  Error,  j  750. 


ASSIGNMENTS. 

Of  shares  of  cofporata  stodi,  sea  Oorporations, 
fl  118, 129.  »~  "» 

Right  to  costs  on  tnmsfer  pending  suit,  see 
CMts,  f  83. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, aee  Fraudulent  Conv«rances. 

I,  BBQXnilTES  AHD  VAUDXTT. 

(B)  Hods  andt  SttfletoBOT  of  AasicBBieiit. 

Parol  evidence  as  to  conditional  delivery,  see 
Evidence,  S  444. 

f  69.  Under  CIr.  Code.  |  1689,  an  assignor 
of  a  land  certificate  held  not  entitled  to  rescind 
the  assignment  for  breach  of  a  covenant— Al- 
bert V.  Albert  (CaL  App.)  160. 

{69.  An  agreement  snbseqatrnt  to  the  as- 
signment of  a  certificate  of  parchase  of  public 
lands  that  the  assignee  would  reassign  had  not 
to  constitute  p.  rescission  by  mutual  assent  of 
the  original  assignment— Albert  v.  Albert  (CaL 

App.)  ue. 

ASSOCIATIONS. 

Cemetery  association,  see  Cemeteries.  |  6. 
Sale  of  liquors  by  sonal  elabsr  sea  Intozlcatbig 
Uquots,  1 146. 

ASSUMPSITf  ACTION  OF. 

Particular  Implied  contracts  as  grounds  of  ae- 
tlon,  see  Honey  Beeeived ;  Wont  and  Iddior. 

ASSUMPTION. 

Of  risk  by  employe,  see  Master  and  Servant,  H 


ATTACHMENT. 

See  Execution ;  Qantisbmant. 
Exemptions,  see  Exemptions ;  H<»D6Stead. 

X.  HATUBB  AHD  OBOUHM. 

(A)  H»tiive  of  RemedT,  0«naes  of  Aetloa, 
and  Parties. 

S20.  A  writ  of  attachment  having  been  in- 
id  a  levy  thereunder  did  not  bar  or  prevent 
a  new  proceeding  In  the  same  action. — Kern 
Valley  Bank  v.  Koehn  (Cal.)  111. 

n.  PBOPEBTT  SUBJECT  TO  ATTACH- 
MENT. 

Exemptions,  see  Exemptions ;  Homestead. 

m.  PBOGEEDnroa  to  pbooube. 

(B>  AAdavlts. 

I  88.  An  affidavit  for  attachmoit  in  a  suit 
hj  a  corporation  ketd  sufficient  under  Code  Civ. 
Proc  f  638.— A.  P.  Hotaling  ft  Co.  r.  Brogan 
(Oal.  App.)  TIL 

(O  SMarlty. 

I  128e  A  writ  of  attachment  Is  Improperly 
Issued  and  void,  unless  supported  by  an  under- 
taking conforming  snbatannally  to  the  require- 
ments of  the  statute.— Kem  Vallay  Bank  v. 

Koehn  (Cal.)  111. 

I  132.  An  undertaking  for  attachment  h^d 
fatally  defective  under  Code  Civ.  Proc.  i  639.— 
Kem  Valley  Bank  v.  Koehn  (OaL)  111. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  Instituting  proaecntion,  aa 
constituting  probable  cause,  see  <UalIeious 
Prosecution,  |  21. 

Argument  and  eondact  of  counsel  at  trial,  see 
Criminal  Law,  §|  706-780;  Trial,  89  119-133. 
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AttorneTB  as  public  oCBcen,  see  IMstrict  and 

Prosecuting  Attorneys. 
Attorneyt  in  fact,  see  Principal  and  Agent 

X.  THB  OmOE  or  ATTOB>ET.  ■ 

UabUitr  for  ccmtemnt  of  court,  we  Contempt, 
1 10, 

H.  BETAHTEB  AlfS  A1TTHOBITT. 

i  64.  The  technical  relation  of  attorney  and 
client  held  to  exist  between  one  who  assumed  to 
act  as  the  hired  attorney  of  another  and  the 
latter,  though  the  former  nad  not  been  admitted 
to  practice  oefote  sach  relation  was  assamed.-- 
Sanguinetti  v.  Rossen  (Cal.  App.)  660. 

5  96.  Attorney  Cor  plaintiff  in  foreclosure 
suit  held  unable  to  bind  his  client  by  his  act  in 
garnishing  a  bank,  which  had  money  tent  to 
pay  the  mortgage,  on  an  indebtednen  to  him- 
self.—Kelsay  T.  Taylor  (Or.)  609. 

m.  DiTTZEs  AJip  T.TAWTrnaEa  of  at- 

TOBKET  TO  OUEMT. 

Liability  of  attorney  for  contempt,  see  Con- 
tempt, {  29. 

S  107.  If  an  attorney  acts  an  honest  part, 
and  is  actuated  by  no  improper  motives,  he 
cannot  be  held  liable  for  a  tort  because  of  hia 
mistake  in  advice  and  Ita  conseqneneet. — State 
T.  North  Shore  Boom  &  Drlriag  Go.  (Wash.) 
186. 

I  123.  An  attorney  must  deal  with  his  client 
in  fairness  and  honor,  and  cannot  profit  by  with- 
holding the  benefit  of  his  special  knowledge  or 
by  giving  false  counsel  daring  the  continuance 
of  the  relation  of  attorney  and  client — San- 
golnettl  T.  BoflBen  (Gal.  AppO  600. 

IV.  OOllPBliaATlON  AJIP  LIEH  OF 

ATTOBinnr. 

Rendition  and  acceptance  of  serrlces  as  snnmd 
for  recovery  of  reasonable  value  of  lerrlcea, 
see  Work  and  Labor,  |  4. 

(A)  Fees  and  Otker  RemwuevAtion. 

AdmiflBlblllty  of  account  books  In  action  for 
compensaoon,  see  Evidence,  S  354. 

Recovery  of  attorney  fees  in  action  for  divorce, 
see  Divorce,  S  197. 

RecoveiT  of  attorney  fees  In  snlt  to  enforce  m*- 
ehanln  lien,  see  Mechanics'  Liois,  |  810. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent 

AUDITA  QUERELA. 

Relief  against  judgment  by  equitable  proceed- 
ings see  Judgment,  SS  407-444. 

Relief  against  judgment  by  motion  or  other  pro- 
ceedings In  same  action,  see  Judgment,  88  340- 
38& 


AUDITORS. 


See  Befttence, 


AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidence, 
»  373-879. 

Oi  record  for  purpose  of  review,  see  Appeal  and 
Error,  {  616. 

AUTHORITY. 

Ofj^nts,  see  Principal  and  Agent,  H  89,  100- 
Of  attorneys,  see  Attorney  and  Client,  88  64,  98. 


Of  court  to  open  or  -noite  Judgment,  set  Jnd^ 
ment,  IS  340-388. 

Of  executors  or  admlnlstratozs,  see  Execnton 
and  Admlniitrators,  I  77. 

Of  goardlans,  see  Ouardlan  and  Ward,  |  73. 

Of  officers  and  agents  of  coiporatlons  in  gen- 
eral, see  Corporations,  U  298,  397-428. 

Of  trustees,  see  Trusts.  U  196-205. 

To  make  admiation  Innung  another,  sea  Evi- 
dence, I  240. 

AUTOMOBILES. 

Concurrent  and  conflicting  regulations  by  state 
and  municipalities,  see  Mnnldpal  Corpon- 

tions,  S  592. 

On  streets,  action  for  Injuries  from  negligent  or 
wrongful  use  of  street,  see  Municipal  Corpora- 
tiouB,  {  706. 

On  streets,  speed  regulations,  ae*  Hnnlelpal- 

Corporations,  8  703. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Grimlaal  Ltw,  H  162-19& 

AVOIDANCE 

Of  compromise  and  settlement,  see  Compromise 

and  Settlement  8  18. 
Of  insuzance  policy,  see  Insnruce,  H  20S-2Ki. 


AWARD. 

e  ArbitiatK 

BAILMENT. 


Of  arbitrators,  see  Arbitiatioii  ud  Awud*  || 
S7,S8. 


Particular  tpeciet  of  bailmenia,  and  itUmentt 

incident  to  parUoviar  occupation*. 
See  Pledges ;  Warehoosemai. 
Carriage  of  goods,  see  Garriers,  |  202. 

8  8.  A  bailee  cannot  set  up  title  in  himself^ 
but  if  the  goods  are  claimed  by  a  third  person, 
may  refuse  at  his  peril  to  deliver  to  the  oallor. 
—Jensen  v.  Eagle  Ore  Go.  (Colo.)  290. 

8  8.  A  bailee  cannot  set  up  title  In  a  third 
person  against  his  balloTi— Jensen  v.  Bagle  Ore 

Co.  (Colo.)  259. 

6  20.  Four  hundred  dollars  luild  to  be  ade- 
ouate  compensation  for  the  use  of  a  horse  tvr 
tour  years. — Van  de  Tanter  v.  Redelshdmer 
(Wash.)  847. 

BALOON  ASCENSIONS. 

Death  of  insured  rraulting  from  balloon  ascen- 
sion as  affecting  amount  of  recovery  on  policr* 
see  Insurance,  i  63L 

BANKS  AND  BANKING. 

Oamishment  of  funds  In  hands  of  bank  as  ageat; 

see  Garnishment,  (  B2. 
Frovbi<ms  in  notes  for  payment  at  bank,  mm 
Bills  and  Notes,  |  427. 

n.  BAMKXNO  COBPGBATZOirS  AMD 
ASBOOIATIOira. 

(C)  Stoekhfildera. 

8  49.  A  Durchaser  of  stock  who  pledged  it 
to  a  bank  for  payment  of  tbe  price  Aew  not 
entitled  to  avola  the  contract  under  Rev.  Godes^ 
8  2976.-Meholln  T.  OarisoD  (Idaho)  760. 

BAR. 

Of  action  by  former  adjudication,  sea  Jndf- 

ment,  8S  586-627. 
Of  actioD  by  laches  or  stalenesa  of  demand,  see 
Equity,  8  84. 
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Of  actioB  b;  limitation,       Limitation  of  Ac- 
tions. 1 167. 

Of  prtsscntlon  bj  UmitatitHi,  aee  Criminal  Law» 

BARROOMS. 

See  Intozicatlns  Llqaora. 

BATTERY. 

See  Auanlt  and  Battezjr. 

BED. 

Of  navigable  vaten,  see  Navigable  Waters,  | 
86u 

BENEFICIARIES. 

Of  tnif^  MO  Trasts. 

BENEFITS. 

Acceptance,  sroond  of  ratification  of  acts  of 
i^ent,  see  Principal  and  Agent,  1 171. 

BEQUESTS. 

See  WllliL 

BEST  AND  SECONDARY  EVIDENCE. 

Bee  Oxtmlaal  Law,  S  404;  Evidence,  H 160. 17a 

BETTERMENTS. 

It^rovament  of  hl^wBTE,  see  Highways,  fS  lOS, 

Liens  for  Improvements  on  real  estate,  see  Me- 

chanlca'  Liens. 
Poblic  lmp_rovemeDt8,_Bee_Higliwa7i;  Mnnlclpal 

xego- 


Bee  Gaming. 


BETTING. 
BIAS. 


Of  witness^^roond  for  Impeachment,  see  Wt^ 


nesses,! 


BIDS. 


For  contracts  for  school  boards  see  Sdiools  and 
School  Districts,  |  80. 


BILL 

ol  legislative  bills. 


Introduction  and 
Statates,  H  11 


BILLBOARDS. 

Mnnicip&I  regulatluu,  ses  Munldpal  Corpora- 
tions, {602. 

BILL  OF  EXCEPTIONS. 

Bes  Criminal  Law.  1  1096;  Exceptions,  BiU  of. 

BILL  OF  EXCHANGE 

Bee  Bins  and  Notes. 

BILL  OF  RIGHTS. 

See  GonstitQtlonal  Law. 

BILL  POSTERS. 

Power  to  license,  see  Licenses,  |  6> 


BILLS  AND  NOTES. 

Pavmeot  of  debts  in  general  bj  bill,  note  or 

aie<^  see  Payment,  |  9. 
Watehouse  receipts,  see  Warehousemen,  |  lEk 

m.  MODIFICATIGM.  BEHEWAIi,  Attn 

i&scxsBioir. 

Renewal  of  note  barred  by  llmltationi  as  re- 
vival of  mortgage,  see  LlmiUtion  of  Actl<ms, 
i  161. 

Vn.  PATHENT  ANB  DIBCHABOE. 

I  427.  A  provision  in  a  note  making  It  pay- 
able at  a  particular  bank  does  not  make  ths 
bank  agent  of  the  payee  t»  receive  the  money 
tmless  sctnally  In  possession  of  die  note  when 
the  money  is  sent— Kelsay  v.  Ihylor  tf>r.)  608. 

Vm.  ACTIONS. 

Amount  of  recover  by  pledgee,  see  Pledges,  { 

58. 

By  pledgee,  see  Pledges,  |  S8. 

i  497.  Under  Negotiable  Instruments  Law 
(Sess.  Laws  1890,  c.  140)  H  62.  60,  where  a 
Dote  sued  on  was  obtaioed  by  fraud  and  de- 
fendant denied  that  plaintifE  was  an  innocent 
bolder  for  value,  the  burden  was  on  plaintiff  to 
show  that  it  was  a  holder  in  good  faith. — Cedar 
Rapids  Nat.  Bank  v.  Mybre  Bros.  (Wash.)  618. 

BOARDING  HOUSES. 

See  Innkeepen. 

BOARDS. 

Munldpal  departments  In  general,  see  Monlo 
ipal  Corporations,     176, 182. 

Bestraininx  acts  of  public  boards,  see  Injunc- 
tion. I  8(k 

BONA  FIDE  PURCHASERS. 

Of  personal  propert?  In  general,  see  Sales.  S| 

28S,  24G,  m. 
Of  real  property  in  general,  sea  Vendor  and 

Purchaser,  S8  228-243. 

BONDS. 

Municipal  bonds,  see  Municipal  Corporations,  | 
015. 

Of  indemnity,  see  Indemnity. 

Of  Indemni^  against  mechanics'  Hens,  see  Me- 
chanics' Liens.  H  S16,  817. 

School  district  bonds,  see  Schools  and  BcbatH 
Districts,  f  97. 

SoMlf  for  performanc«  of  ditties  of  tru»t  or 

oglee. 

See  Bzecators  and  Adminlstratota,  S  637 ;  Guard- 
ian and  Ward,  f  179. 
County  officen,  see  Counties,  I  lOL 

Bonda  in  fudMal  proceedinfft. 
See  Attachment,  H  128. 132;  Execution,  {  162. 
Appeal  from  police  court,  see  Municipal  Oot- 

poratlons,  §  642. 
Appeal  or  writ  of  error  In  general,  see  Appeal 

and  Error,  ft  885;  Justices  of  the  Peace,  | 

169. 

Forthcoming  bonds  for  delivery  of  property, 
taken  on  ezeeutlmi,  see  Execution,  1 152. 

BOOKS. 

Admissibility  In  evidence  of  tax  receipt  stub 

books,  see  Evidence,  |  333. 
Assessment  books,  see  Taxation,  |  421. 
Of  cwporatlon,  registration  or  transfer  of  stock 

on  books,  see  Corporations,  (  129. 
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BOOKS  OF  ACCOUNT. 

GoDHwteiiey  as  erldence,  see  Brklaice,  |  854. 
Evidence  preUmlnarr  to  intndaetlea  In  •rt 
dene*,  ne  Bridaw*.  I 

BOROUGHS. 

Sm  Municipal  Oorjra rations. 

BOUNDARIES. 

See  Fences. 

Of  mining  locatioD  or  claim,  see  Ifinea  and 
Minerals,  |  20. 

I.  BESGBIFTIOK. 

13.  B.  &  C.  Comp.  t  867,  providing  tliat  tn- 
fMiDBistent,  permanent,  and  visible  monuments 
are  paramount  to  meesurementa,  has  no  applica- 
tion to  a  description  in  a  deed  'which  does  not 
mention  any  monuments. — Talbot  v.  W.  K. 
Smith  Security  Savings  &  Trust  Go.  (Or.)  48a 

I  3.  A  description  of  land  by  courses  and  dis- 
-  tances  without  mentioning  monuments  is  not 
controlled  by  monuments  subsequently  erected. — 
Talbot  T.  W.  K.  Smith  Security  Savings  & 
Trust  Co.  (Or.)  480. 

f  3.  A  description  of  a  block  of  land  by 
metes  and  bounds  is  subordinate  to  the  descrip- 
tion of  the  block  by  its  number  according  to  a 
map,  and  must  yield  in  case  of  conflict.— Cook 
T.  Henaler  (Wash.)  178. 

H.  EVIDENOE,  ASOEIlTAIHMEirT,  AND 
ESTABUSHMENT. 

Mattea  concluded  by  judnnent  eatabllsMng 
bonndaiy,  see  Judgment,  1 748. 

S  28.  Where  the  boundary  betvreen  adjacent 
landowners  is  in  dispute,  the  remedy  is  either 
ejectment  or  an  action  to  establish  the  boun- 
dary.—Struntz  V.  Hood  (Wash.)  352. 

I  33.  Under  Rev.  Codes,  S  3091,  the  pre- 
somption  that  the  owner  of  land  bounded  by  a 
road  or  street  owns  to  the  center  of  the  way 
obtains,  even  though  the  deed  describes  the  lots 
conveyed  merely  by  their  Dumbers. — Shaw  v. 
Johnston  (Idaho)  399. 

S  4&  The  erection  of  a  fence  on  a  mistaken 
boundary  line  does  not  preclude  the  landowner 
from  afterward  claiming  land  outside  the  fence, 
in  the  absence  of  adverse  occupancy  by  another. 
—Talbot  V.  W.  K.  Smith  Security  Savings  A 
Trust  Co.  (Or.)  480. 

{48.  An  heir  would  be  estopped  by  his  an- 
cestor's acquiescence  in  an  agreement  with  an 
adjoining  landowner  as  to  their  boundaries,  if 
the  ancestor  himself  would  be  estopped.— By- 
dalch  V.  Anderson  (Utah)  25. 

I  48.  An  agreement  between  predecessors  of 
the  parties  fixing  the  boundary  line  different 
from  that  subseqoently  established  by  the  sec- 
tion line  afterwards  surveyed,  which  agreement 
was  acquiesced  in  by  the  parties  thereto  and 
tbelr  predecessors  for  a  long  period,  held  to  es- 
top plaintift  from  claiming  title  to  a  tract 
which,  according  to  the  boundair  fixed  by  the 
predecessors,  belonged  to  defendant.— Ryaalch 
T.  Anderson  (Utah)  2Ck 

8  48.  Whether  one  is  est(vped  from  claim- 
ing land  beyond  an  agreed  boundary  acquiesced 
in  by  him  must  be  decided  largely  upon  the  par- 
ticular facts  of  the  case  and  no  absolnte  rule 
can  be  applied  to  every  case.— Bydalch  v.  Ander- 
son (Utah)  25. 

S  S4.  Under  rules  of  the  United  States  Gen- 
era) Land  Office,  a  survey  which  does  not  locate 
a  quarter  section  line  Is  Insufficient  to  establish 
a  boundary  dependent  on  such  line.— Talbot  v. 

W.  K.  Smith  Security  Savings  &  Trust  Co. 
(Or.)  480. 


BREACH. 

Of  conditions  of  Insurance  policies,  ass  Insar> 

anoa,  H  253-202.  316-848. 
Of  emtract  in  general,  see  Contracts,  H  296- 

Of  contract  of  sale,  see  Sales.  |S  153,  161. 
Of  contract,  restraininj:.  see  Injnnction,  {  62. 
Of  duty  by  person  in  fidodaCT  relation  as  create 

ing  constructive  trust,  see  Trusts,  i  102. 
Of^tMgTM^  in  insurance  policy,  seo  Inrarancek 

BRIEFS. 

Filing  brief  containing  dla respectful  language  as 
contempt  of  court,  see  Ccmtempt,  f  iO. 

On  appeal  or  writ  of  error,  see  Appeal  and  Ilr> 
ror,  n  766-773. 

BROKERS. 

H.  EBtPLOTVENT  AND  ATTTHOBITT.' 

Requirements  of  statute  of  fraoda,  see  Fiaudib 

Statute  of,  S  lie. 

m.  DUTIES  AND  UABILITIES  TO 
FBHrOIPAI.. 

'  I  37.  In  an  action  against  brokers  for  the 
unreported  portion  ot  the  price  of  plaintifTa 
land,  plaintifTs  measure  of  damages  waa  the 
amount  retained,  and  not  the  difference  between 
what  he  received  and  the  fair  market  value  of 
the  land  at  the  time  of  the  sale.— Duncan  t. 
Holder  (N.  M.)  686. 

S  37.  Whether  dtfendants  were  acting  aa 

pkintiffs  agent  in  the  sale  of  land,  or  sold  it 
under  an  independent  option  to  purchase,  held 
for  the  jury.— Duncan  t.  Holder  (N.  M.)  (J85. 

I  37.  In  an  action  against  brokers  for  an 
unreported  balance  of  the  price  of  land  sold, 
proof  that  the  broken  received  notes  as  money 
waa  sufficient  to  sustain  the  action^— Donean  T. 
Holder  (N.  M.)  685. 

'{  37.  In  an  action  againat  brokers  for  an 
unreported  portion  of  the  price  of  plaintifTa 
land  which  the  brokers  sold  for  cash  and  notes, 
the  court  did  not  err  in  omitting  to  charge  that 
plaintiff  was  required  to  prove  the  vaiue  of  the 
notes  and  that  his  recovery  was  limited  to  such 
value.— Duncan  t.  Holder  (N.  M.)  68& 

IV.  COKPEHflATION  AHD  LIEN. 

i  40.  Parties  to  a  broker's  contract  to  sell 
realty  may  make  the  payment  of  commissiona 
dependent  on  any  lawful  c(mdition.— Shepherd- 
Teague  Go.  v.  Hermann  (CaL  App.)  622. 

S  40.  A  real  estate  broker  Mid  not  entitled 
to  commissions,  not  having  been  actually  emr 
ployed  by  the  owner  to  make  the  sale. — Geier  v. 
Howells  (Colo.)  256. 

S  43.  A  contract  whereby  one  is  employed  to 
purchase  real  estate  for  the  other  is  not  within 
the  statute  of  frauds.— Briggs  r.  Chamberlain 
(Colo.)  1082. 

I  43.  A  broker's  principal,  on  refusing  to 
perform  a  contract,  held  not  liable  to  the  broker 
for  a  commission  the  other  party  had  agreed  to 
pay  the  broker  on  completion  of  the  sale,  where 
the  principal  had  not  bound  himself  to  do  so 
in  writing,  under  Laws  1905,  p.  110. — Hege, 
Hachez,  Phillips  &  Co.  v.  Hessel  (Wash.)  3(5. 

S  48.  A  sale  or  an  exchange  within  a  bro* 
ker'a  contract  to  sell  real  estate  for  commis- 
sions defiDed.—Shepherd-Teagne  Co.  t.  Her* 
mann  (Cal.  App.)  622. 

S  48.  A  broker  employed  to  procure  a  par^ 

chaser  held  entitled  to  a  reasonable  time  within 

which  to  perform  the  contract,— Geiger  v.  Kiser 
(Colo.)  267. 
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I  4Sl  A  broker  emplOTed  to  procure  a  piii> 
chaser  for  a  commission  in  the  event  he  induced 
the  purchaser  to  award  to  the  owner  a  contract 
for  the  erection  of  a  balldlng  Md  to  have  per- 
formed his  agreement  within  a  reasonable  tune. 
— Geiger  t.  Riser  (Colo.)  267. 

i  49.  A  broker's  right  to  recover  commis- 
sions from  his  client  on  his  refusal  to  perform 
an  exchange  contract  Ji^ld  to  depend  on  the 
readiness,  williDgness,  and  ability  of  the  other 
party  to  perform,  and  not  on  the  fact  that  the 
latter's  acceptance  of  the  proposition  was  con- 
ditional.—Hef;e.  Hachez,  Phillips  &  Co.  v.  Hes- 
sel  (Wash.)  375. 

I  52.  A  broker  emplcred  to  procure  an  ex- 
change of  real  estate  Imd  to  earn  his  commis- 
rioos  on  secaring  an  acceptance  of  the  otEer  for 
an  exchange.— She^erd-Teagne  Oo^  t.  Her* 
mann  (CsL  App.)  622. 

I  63.  A  broker  employed  to  procure  a  pnr^ 
chaser  held  required  to  show  that  he  was  the 
efficient  cause  of  the  sale.— <ieiger  v.  Kiser 
(Colo.)  267. 

I  67.  A  broker  held  the  efficient  agent  In 
bringing  abont  negotiations  calmlnating  in  a 
Bale.— Oeiger  t.  KImt  (Colo.)  2S7. 

I  58.  A  broker  employed  to  procnre  an  ex- 
change of  real  estate  held  not  entitled  to  com- 
missions.—Shepberd-Xeegue  Co.  T.  Hermann 
(Cal.  App.)  eS2. 

I  60;  Where  no  sale  has  been  actually  con- 
rammated,  and  the  broker  employed  to  sell  has 
not  brought  the  parchaser  and  vendor  together, 
to  recover  commissions,  the  broker  must  pro- 
cure a  valid  contract  to  purchase  which  can  be 
enforced  by  the  vendor.— Shepherd-Teague  Co. 
T.  Hermann  (Cat  App.)  622.. 

S  63.  A  broker  employed  to  sell  real  estate, 
to  recover  a  commission  when  a  sale  was  not 
actually  consummated,  held  bound  to  prove  cer- 
tain facts.— Shepherd-Teague  Co.  v.  Hermann 
(Cal.  App.)  622. 

I  66.  While  Ov.  Code,  {  1624,  requiring 
agreements  employing  brokers  to  buy  or  sell  real 
e^te  for  a  commission  to  be  in  writing,  does 
not  extend  to  agreements  between  brokers  to 
co-operate  In  mining  sales  for  a  share  of  the 
commission,  and  recovery  may  be  bad  In  such 
cases  on  proof  of  an  oral  agreement,  this  pre- 
supposes an  existing  valid  contract  for  commis- 
sions, a  division  of  which  eoold  be  subject  of 
jBnbseqaent  oral  agreement— Bannden  v.  Yoa- 
kum (Cal.  App.)  1007. 

I  66.  An  agreement  between  plaintiff  and 
defendant  for  a  division  of  commissions  on  the 
sale  of  land  held  not  impaired  by  the  voluntary 
payment  by  the  owner's  original  agent  of  a  cer- 
tain sum  to  plaintiff  on  account  of  hia  influ- 
ence In  connection  with  the  sale. — Saanders  v. 
Xoakom  (Cal.  App.)  1007. 

{  67.  A  principal  knowing  that  his  agent  has 
been  employed  by  the  adverse  party  held  still 
liable  to  the  agent- Shepherd-Teague  Co.  v. 
Hermann  (Cat.  App.)  622. 

{  74.  Persons  purchasing  property  through  an 
agent  and  failing  to  get  toe  property  hel4  en- 
titled to  recover  of  the  agent  a  payment  made 
to  him,  renrdless  of  the  agent's  right  to  com- 
missions.—Gosslln  v.  Martin  (Or.)  957. 

V.  ACTIONS  FOB  OOMPKlTSATIOir. 

Admissibility  of  evidence  of  charges  for  similar 
services  by  others,  sea  Evidence.  I  142. 

{  82.  In  an  action  1^  a  broker  for  covmis- 
sions,  held,  that  there  was  no  variance  between 
the  allegations  and  proof. — Geiger  v  Kleer 

(Colo.)  267.  • 


I  84.  The  burden  b  upon  a  broker  claiming 
commissions  for  selling  property  to  show  that 
he  was  employed  by  the  owner  to  make  the 
sale.— Geier  v.  Howells  (Colo.)  255. 

g  86.  In  a  real  estate  broker's  action  for 
commissions  tor  procuring  the  sale  of  property, 
evidence  held  not  to  show  clearly  and  convinc- 
ingly that  plaintiff  *as  em^oyed  by  the  owner 
to  make  the  sale.— Geler  t.  Howells  (Colo.)  255. 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  see  Medianle^ 
Liens. 

BUILDINGS. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liena, 

BURIAL 

Liability  of  estate  of  decedent,  for  expenseSi  aee 
Executors  and  Administrators,  {  214. 

BURYING  GROUNDS. 

See  Cemeteries.  • 

BUSINESS. 

Ucenae  taxes  Cor  ooeapatlona,  see  Ucensei,  |  & 

BY-LAWS. 

Admlsribility  In  evidence  in  prosecution  for  re- 
straint of  trade,  see  Monopolies.  |  SL 

CALENDARS. 

Contpntatioa  of  tlme^  see  Tima, 

CALLS. 

In  deedi^  see  Boundaries,  {  tt, 

CANALS. 

Applicability  to  canals  of  constitutional  prohtU- 
tion  against  enactment  of  special  or  local  lawi^ 
relating  to  h^bways,  see  Statutes,  |  97. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  mtle. 

Ground  for  cancellation  of  contracts  of  sale,  see 

Sales,  I  96. 

Ground  for  cancellation  of  tag  deeds,  aee  Taxa- 
tion, n  796-SlO. 
Pj^matare  action,  see  Action,  {  62. 

I.  BIOHT  OF  AOTIOIT  AMD  DEFENSES. 

8  27.  A  person  held  to  have  sufficient  Interest 
to  sue  to  set  aside  a  deed  procured  from  one 
mentally  incapacitated.- Bethany  Homital  Co. 
V.  Fbilippi  (Kan.)  530. 

n.  PROOSEDnrcw  and  beuef. 

Accrual  of  cause  ot  action  by  h^rs,  see  Lin^' 

iution  of  Actions,  |  44. 
Bight  to  Jury  trial,  see  Jury,  1 13. 
Single  cauae  of  action,  see  Action,  |  881. 

S  35.  A  trustee  divested  of  all  title  in  a  trust 
estate  heU  not  to  be  a  necessary  party  in  a  suit 
to  recover  the  legal  title.— Boelk  v.  Nolan  (Or.) 
689 

CANDIDATES. 

For  office  nomination,  see  Elections,  |  143. 

For  caiM  tn  Deo.  Dig.  A  Amsr.  ^^'geTi^^^r^  flats  ft  Indexes  see  aams  toplo  ft  section  (|)  NUMBER 

107  P.— 72  ^ 
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CAPITAL 

Corporate  capttal  In  general,  lee  Oorporatloni, 

CARELESSNESS. 

B«e  Negligence.  > 

CARNAL  KNOWLEDGE. 

See  LtwdneM;  Bape. 

CARRIERS. 

Construction,  rentlation,  and  operation  of  rail- 
road in  general,  see  Raiiroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroada. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lioes^  see  Telegraphs  and 
Telephones. 

I.   OONTBOIi  AHD  BEOXriiATIOH  OF 
OOlGMOir  OARRTKBl. 

Hegulation  oL  as  r^pilatioa  of  commerce,  see 
Commeroe,  f  34. 

(B)  I«t«ntate  aad  Interamtlmml  Trau- 
povtmtlOB. 

Concnrrent  exercise  of  power  by  eongreiB  and 
the  states,  see  Ccunmerce,  {  8. 

Powers  of  states,  see  Commerce,  8  12. 

Powers  of  states  In  alraence  of  congressional  leg- 
islation, see  Commerce,  i  10. 

BegulaUoa  -bj  state  as  interference  with  Inter- 
state commerce,  see  Commerce,  |  84. 

n.  OABBIAOE  or  OOODI. 

Regnlation,  as  regulation  of  commerce,  see  Com- 
merce, S  34. 

(A)  DellTery  to  Carrier. 

Delivery  of  goods  to  carrier  as  delivery  to  buy- 
er, Bee  Sales,  {  161.. 

(B)  BUI*  of  Lading.  Sltlpplns  Receipts, 
and  Special  Contracta. 

Effect  of  custom,  see  Customs  and  Usages,  8  15. 

(K)  IHsorlmlnatlan  and  OTeveharve. 

I  202.  Contemporaneous  practical  construc- 
tion placed  on  terms  used  in  a  tariff  sheet  by 
the  carrier  and  shippers  held  competent  evidence 
in  determining  the  meaning  of  snch  tenns. — 
Chicago,  R.  I.  &  P.  By.  Co.  v.  Dodson  ft  Wil- 
liams (Okl.)  &21. 

IV.  OARRXAGE  OF  PASSEITOEBS. 
(D)  Penonal  Injoriea. 

Spedal  interrogatories  to  jury,  see  Trial,  8  350. 

I  307.  A  contract  between  a  dipper  and  a 
carrier,  providing  for  the  shipper's  attendance 
upon  the  stock  during  transit,  held  not  unrea- 
sonable or  against  public  policy.— Leslie  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.)  765. 

8  S07.  Conditions  of  contract  of  a  cattle 
ahipper  attending  cattle  In  transit,  held  waived 
by  carrier's  conductor.—Lealle  v.  Atcfaismi,  T. 
ft  S.  F.  Ry.  Co.  (Kan.)  765. 

8  317.  In  an  action  for  wrongful  assault  by 
persons  in  the  employ  of  defendant  street  rail- 
way company,  evidence  that  the  persons  com- 
mitting the  assault  were  appointed  special  dep- 
uties by  the  sheriff  at  the  request  of  the  com- 
pany was  material  only  in  so  far  as  it  tended  to 
show  their  employment  by  the  company.— Rand 
T.  Butte  Electric  By.  Co.  (Mont.)  87. 

8  318.  In  an  action  for  injuries  to  a  passen- 
ger, evidence  field  to  justify  a  finding  that  the 
injuries  complained  of  were  proximately  caoa- 


ed  ^  the  eoUldm.— Klein  t.  Atdilwm.  T.  &  S. 
F.  Bt.  Co.  (Cal.  App.)  147. 

8  320.  In  an  action  for  assault  of  a  passen- 
ger J^eld  under  the  evidence  that  the  question 
whether  the  parties  assaulting  were  acting  as 
public  ofBcers  or  as  employes  of  the  street  rail- 
way company  was  for  the  Jury.— Band  r.  Butte 
Electric  By.  Co.  <Mont)  87. 

{  S21.  In  an  action  for  unlawfol  assault  on 
a  passenger,  an  instruction  as  to  the  measure 
of  damages  held  not  erroneous  in  view  of  the 
other  inatmctions  given.— Band  t.  Butte  Elec- 
tric By.  Co.  (Mont!)  87. 

8  821.  In  an  action  for  assault  on  a  pas- 
senger, instructions  stating  who  are  passengers 
and  the  duty  of  the  carrier  toward  them,  and 
the  measure  of  damages  for  the  breach  of  this 
duty,  were  not  erroneous  as  submitting  the  case 
on  two  different  theories;  the  one  that  it  is  an 
action  for  tort,  and  the  other  that  ft  Is  for  the 
breach  of  the  contracL-'Band'T.  Butte  Electric 
By.  Co.  (Mont)  87. 

<■)  CoBtvIfeatorj'  irevllsaaea  of  P«nHnt 
Injured. 

Imputed  negligence,  see  Negligence,  8 

8  325.  The  rule  against  imputed  contributory 
D^liKence  does  not  absolve  a  passeofcer  against 
using  ordinary  care  for  his  own  safety.— Fujise 
V.  Los  Angeles  Ry.  Co.  (Cal.  App.)  317. 

8  334.  The  dnty  of  a  cattle  shipper  accom- 
panying stock  nniter  his  contract  stated.— Leslie 
V.  AtcBson,  T.  ft  B.  F.  By.  Co.  (Kan.)  705. 

I  347.  In  an  action  by  a  cattle  shipper,  in- 
jured while  attending  cattle  In  transit,  whether 
the  shipper  was  negligent,  held  for  the  jnry.^ 
T^eslie  t.  Atchison.  T.  ft  8.  P.  Rj,  Co.  (EanO 
766. 

CARS. 

In  general,  see  Carriera ;  Baitroads. 

CASE  CERTIFIED  OR  RESERVED. 

See  App^  and  Error,  88  SOS,  309L 

CATTLE.  . 

Fence  laws  in  general,  see  Fences. 

CATTLE  GUARDS. 

Alo^  railroad  rights  of  way,  see  Bdlroad^  f 

^         CAUSA  MORTIS. 

Gifts,  see  Gifts,  88  55-82. 

CAUSE. 

Pn^hle  cause  for  prosecution,  see  Malidooa 
Prosecution,  H  18-24. 

CAUSE  OF  ACTION. 

See  Action ;  Attachment,  8  20 ;  Injuncti(Mt,  |S 

18,  22;  Malicious  Prosecution,  |8  lS-24. 
Jurisdiction,  see  Courts.  8  8. 
Single  and  entire,  see  Action,  8  38. 

CEMETERIES. 

Dedication  to  public  use,  abandonment,  see  Ded- 
ication, 8  63.  . 

8  6.  A  cemetery  association  Incorporated  to 
lay  out  and  maintain  a  public  cemetery,  is  a 
public,  and  not  a  itrlvate,  corporation,  and  has 
no  authority  to  Israe  or  sell  stod.— Hanslip  t. 
Ossge  City  Gunetery  Ass'n  (Kan.)  7^ 

8  5.  A  transfer  of  corporate  property  to  a 
purported  stockholder  in  return  tor  his  certlS- 
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catat  M  BtodE  AeU  trifliODt  eoniideratiiMi.— Han- 
dip  V.  Otage  City  Cemetery  Abs'd  (Kan.)  785. 

I  20.  Equity  will  afEord  iniaDctWQ  relief 
agalnat  desecration  of  a  public  barial  ground 
to  plaintiffs  having  relatires  buried  there,  suing 
OD  behalf  of  themBelves  and  ail  others  in  the 
raeclDCt  inclndiog  it— Rouodtree  T.  HutchinBon 
tWaBh.)84D. 

CERTAINTY. 

Ab  to  amoant  or  extent  of  damage,  sec  Damages, 
1  79. 

Of  contract  ai  affecting  right  to  speci6c  perform- 
ance, see  Specific  Performance,  {  30. 
Of  contracts,  see  ContractB,  |  9. 

CERTIFICATE. 

For  fees  of  Jnrors,  aee  Jury,  |  77. 

For  witness  fees,  see  Witnesaea.  |  82. 

Of  case  or  qaeation  of  law  for  determination  by 

higher  court,  see  Appeal  and  Error,  SS  308, 

309. 

Of  purcliaae  of  public  lands,  pleading  coaclDSiona 

as  to  iasuance)  see  Plwding,  S  8. 
Of  record  fbr  purpoae  of  zcTiew,  aee  Ai^»eal  and 

Error,  |  616. 
Of  redemption  from  tax  aale,  see  Taxatl<m,  | 

713. 

CERTIFICATION. 

Of  aceoonts  of  asalatanta  of  water  ctHnmlsBlon- 
er,  see  Waten  and  Water  Coarsea,  (  227. 

CERTIORARI. 

X.  NATUBB  AUD  OBOimDS. 

!  5.  -A  writ  of  review  cannot  be  made  to  per- 
form the  oflBce  of  a  writ  of  error  for  the  cor- 
rection of  errors  of  law  or  fact.— Thomas  ▼. 
Hawkins  (Cal.  App.)  578:  Stimpsoo  Oompntlng 
Scale  Co.  t.  Superior  Court  oi  Ynba  ConDty 
(Cal.  AppO  1018. 

f  15.  A  writ  of  review  lies  to  review  the 
refusal  of  the  superior  court  to  dismiss  an  ap- 
peal from  a  jastfce's  court  because  of  the  fail- 
ure to  ^ve  an  undertaking  for  the  payment  of 
cost*  on  appeal,  as  required  by  Code  Civ.  Ptoc 
I  978^Thomaa  t.  Hawkina  (Cal.  App.)  578. 

I  18.  Certiorari  will  not  lie  to  review  an  or- 
der directing  an  Inspecticm  of  documents  in  the 
possession  of  an  opposing  party.— State  v.  Su- 
perior Court  of  King  County  (Wash.)  833. 

{  2a  Under  Code  Civ.  Proc.  %  1068,  a  writ 
of  review  held  to  lie  to  determine  whether  an 
inferior  tribunal  has  exceeded  Its  jurisdiction, 
where  there  la  ntf  appeal  nor  any  adequate  rem- 
edy.—Thomas  V.  Hawkins  (CaL  App.)  678. 


XX. 


FB0CEEDZN08  AHD 
MINATIOir. 


DETER- 


S  36.  Plaintiff  held  not  entitled  to  uige  for 
the  first  time,  on  application  to  the  Court  of 
Appeal  fAr  writ  of  review,  that  the  auperior 
court  on  appeal  from  a  jnatice's  court  was  lim- 
ited to  certain  queations,  where  he  had  consent- 
ed to  a  fnll  trial  anew  in  the  superior  court. — 
Stehlln  T.  Superior  Court  of  Santa  Cruz  Coun- 
ty (Cal.  App.)  sea 

S  4a  Under  Code  Oiv.  Proc  f  1070,  a  writ 
of  review  or  order  to  show  cause  need  only  be 
served  on  the  officer  or  tribunal  to  whom  it  is 
directed.— "Hiomas  v.  Hawkins  (Cal.  App.)  57a 

S  57.  Evidence  may  be  taken  to  determine  a 
jurisdictional  fact,  and  such  evidence  Qggt  be 
certified  up  with  the  record  on  certior^.— 
Thomas  r.  llawkina  (Cal.  App.)  57% 

I  64.  The  court  on  writ  of  review  jl  ,  •  got 
tuthoriaed  to  Interfere  with  the  conclua]t^'^«cb- 
  -V  H  J* 


ed  by  the  Inferior  tribunal,  on  evidence  justify- 
ing a  conclusion  for  or  against  jurisdiction  of 
the  inferior  trihonaL— Thomas  v.  Hawkins  (Cal. 
App.)  57a 

I  07.  The  writ  of  review  doea  not  extend  to 
review  matters  entirely  within  the  discretion  of 
the  saperior  court.— Stimpson  Computing  Scale 
Co.  T.  Superior  Onrt  («  Yuba  Count?  (Gal. 
App.)  loiaT 

S  6a  A  finding  of  the  superior  court,  on  a 
motion  to  dismiss  an  appeal  from  a  justice's 
court  because  of  the  failure  to  file  an  ondertak- 
ing,  prescribed  by  Code  Oiv.  Proc.  |  978,  held 
conclusive  on  the  court  on  a  writ  in  review. — 
Thomas  v.  Hawkins  (Cal.  App.)  57a 

CESTUI  QUE  TRUST. 

See  Trusts.  . 

CHANCERY. 

See  Equity. 

CHANGE. 

Of  occapaUon,  alfoctliig  extent  of  UaUlity  on  in- 
surance policy,  see  Inaurance,  }  Sftl. 

CHANGE  OF  VENUE. 

Bee  Criminal  Law,  |  134;  Venn^  |S  86-72. 

CHARGE 

By  carrier,  see  Carriers,  (  202. 
Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

For  transportation  as  regulation  of  interstate 

commerce,  see  Commerce,  g  34. 
Instructions  to  jury,  see  Criminal  Law,  U  759- 

7G1.  778-823,  833 ;  Trial.  H  203-20a 

CHARTER. 

Of  municipality,  see  Municipal  Corporations,  | 

CHASTITY. 

Admissibility  of  evidence  in  prosecution  for  lewd- 
ness, see  Lewdness,  |  9. 

False  charges  of  unchastity  as  gronnda  for  di- 
vorce, aee  Divorce,  {  27. 

CHAHEL  MORTGAGES. 

See  Pledges. 

Specific  enforcement  of  covenant  to  ^ve  chattel 

mortgage,  see  Specific  Performance,  H  5,  a 
Transfers  operating  to  hinder,  delay,  or  defraud 
creditors  In  general,  see  Fraudulent  Convey- 
ances. 

CHATTELS, 

In  general,  see  Property. 
Gift,  see  Gifts. 
Pledge,  see  Pledges. 
Sale,  see  Sales. 

CHECKS. 

In  general,  see  Bills  and  Noten  ^ 

CHILDREN. 

See  Guardian  and  "W&iA ;  Infanta. 

Care'required  of  Infant  servant,  see  Uaater  and 

Servant,  S  230. 
Contributory  negligence  of  parent  or  custodian 

imputable  to  child,  see  Negligence,  i  96. 
Rights  of  surviving  children  aa  to  nomestead, 

see  Homestead,  Si  134-153. 

CIRCUMSTANTIAL  EVIDENCE. 

Inatmctkma,  see  Criminal  Law,  S  784. 
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Of  cause  of  death  at  Bervant,  iee  Master  and 

Servant,  f  276. 
Of -fabricattOQ  of  testimony,  Bee  Criminal  Law, 

8  351. 

Weight  and  eufficiency,  see  Conspiracy,  |  47; 
Malifsoufl  Prosecution,  {  64. 

CITATION.  . 

Sea  Process. 

CITIES. 

See  Mtmicipal  Corporations. 

CITIZENS. 

See  Indians. 

Eaufil  protection  of  laws,  see  Constitutional 
Iaw,  li  225.  24a 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Gonatltntional  guaranty  of  civil  rights,  see  Con- 
stitutional Law,  S  ST. 

Constitutional  guaranty  of  trial  by  jury,  see 
Jury,  si  13-a2. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law.  »  225,  249. 

Deprivation  of  life,  liberty,  or  property  without 
^M^rw»8B  of  l&w,  see  CoostitutionsJ  Law,  Sff 

Protection  of  contract  obligatl<HiB,  sea  Omutltu* 

tional  Law,  {  144, 
Protection  of  vested  rights,  see  Constitntlonal 

Law,  M  02-107. 
Bight  of  saffrajn  and  regulation  thereof  see 

Electiona,  |  IB. 

CLAIM  AND  DELIVERY. 


See  Replevin. 


CLAIMS. 


Against  estate  of  decedent,  see  Ezecaton  and 

Admini8trator^  §t  202-231. 
M^^ng  dalms,  see  Hlnes  and  Minerals,  ||  14:- 

CLERKS  OF  COURTS. 

Authorization  county  board  to  apiioint  dep- 
uty, see  Counties,  |  63. 

Departure  in  pleading,  in  action  on  bond,  see 
Pleading,  %  ISO. 

Verification  of  information  before  deputy  clerk, 
see  Indictment  and  Information,  i  52. 

S  74.  Under  Rev.  Codes,  $  384,  the  sureties 
on  the  bond  of  a  district  court  clerk  held  liable 
for  lossea  hy  the  issuance  of  false  jury  and  wit- 
nesses' certificates  by  the  clerk's  chief  deputy, 
if  they  operated  to  cause  the  loss,  though  they 
were  invalid  on  their  face.— Silver  Bov  County 
T.  Davies  (Mont)  81. 

f  74.  In  an  action  on  the  bond  of  a  district 
court  clerk  for  losses  sustained  by  means  of 
false  jury  and  witnesses'  certificates  issued  by 
bis  deputy,  it  was  do  defense  that  such  certif- 
icates were  isfnied  by  the  deputy  In  his  individ- 
ual capacity.— ^ver  Bow  County  t.  Daviea 
(Mont.)  81. 

S  74.  Where  a  deputy  district  court  clerk  Is- 
sued false  jury  und  witnesses'  certificates  by 
means  of  which  the  county  was  defrauded,  his 
act  held  the  proximate  cause  of  the  loss,  render- 
ing the  clerk's  sureties  liable  therefor,  under 
Rev.  Codes,  §  5077.— Silver  Bow  County  T. 
Dariea  (Mont)  81. 

g  74.  A  district  court  clerk  not  having  tak- 
en bond  from  his  deputy  under  Rev.  Codes,  i 
416,  could  not  complain  of  the  enforcement  of 
his  liability  for  malfeasance  of  the  deputy  un- 


der section  384.— Silver  Bow  COuiity  t.'  Daviea 
(Mont.)  81. 

f  75.  In  an  action  by  a  countr  <ui  tlie  dia- 
trict  court  clerk's  bond  for  loss  by  fraudulent 
jury  and  witnesses' -  certificates,  an  allegation 
that  they  were  issued  by  the  chief  deputy  clerk 
held  to  imply  that  they  were  valid  on  their  face 
in  accordance  with  Rev.  Codes,  S8  3154,  8179, 
3183.— Silver  Bow  County  t.  Davies  (Mont)  SL 

I  75.  A  complaint  on  the  bond  of  a  district 
court  clerk  for  malfeasance  in  office  by  his 
chief  deputy  held  not  demurratde^-<8UTer  Boir 
County  T.  Davies  (Mont.)  81. 

CLIENTS. 

See  Attorney  and  Client, 

CLOUD  ON  TITLE 

See  Quieting  Title. 

Application  of  limitation  laws  to  mits  to  lemor^ 
see  Limitatiw  of  Actions,  |  5. 

CLUBS. 

Sale  of  liquors  by  social  dabs,  see  IntoxiGatlnr 
Liquors,  S  146. 

COHABITATION. 

Unlawful  cohabitation,  see  Lewdneos. 

COLUTERAL  ATTACK. 

On  confirmatira  of  guardian's  sale,  see  Guard- 
ian and  Ward,  {  107. 
On  judgment,  see  Judgment  H  470-514. 

COLLATERAL  SECURITY. 

See  Pledgeo. 

COLLECTION. 

Of  assessment  for  public  improTementB,  see  Mu- 
nicipal Corporations,  S  562. 

Of  unpaid  suDScriptions  by  reeelTer  of  Insolvent 
corporation,  see  Corporations,  {  562. 

COLLEGES  AND  UNIVERSITIES. 

Sdiools  In  general,  see  Sdiools  and  School  Dis- 
tricts. 

COLLISION. 

Of  street  car  with  animals  or  Tehicles,  see  Street 
BaUnwds,  |  90. 

COLOR  OF  TITLE 

See  Adverse  PoiBeiriMk. 

COMBAT. 

Homicide  committed  In  mutual  combaL  see 
Homldde,  1  63. 

COMBINATIONS. 

See  C(HUpira(7 ;  Monopolies,  H  10-31. 

COMITY. 

Between  Gonrts,  ne  Courts,  1 4S& 

COMMENCEMENT. 

Of  action,  see  Action,  U  6%  94. 

COMMERCE 

Carriage  of  goods  and  passengen,  aee  Curlen. 
Combination  in  teatialnt  of  ittterstata  commerce, 
see  Monopolies,  U  10-81. 
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I.  POWBB  TO  BBOVIi&TB  IH  OEW- 
EBJUn 

i  8.  Hie  Hepbnrn  act  (Act  June  29,  1906,  c. 
S581,  H  L  2,  B4  Stat.  684  [U.  S.  Comp.  St. 
Supp.  1906,  p.  11^1)  applies  from  the  origin 
of  an  Interstate  sbipment  to  tbe  point  where 
the  shtpment  is  entirely  at  an  end  and  its  char- 
acter as  an  act  of  intwstate  commerce  ceases. 
—St  Lonis  ft  8.  F.  B.  Oo.  T.  Stats  (Okl.)  929. 

f  S.  Where  act  of  state  Le^slatnre  comes 
in  conflict  with  act  of  Congress,  passed  in  rela- 
tion to  the  same  sabject-matter,  the  state  act 
must  yield.— St.  Lonis  ft  6.  F.  B.  Go.  t.  State 
(Okl.)  929. 

S  10.  Power  of  states,  in  absence  of  congres- 
sibnal  Inhibition,  to  pass  laws  which  may  in- 
cidentally affect  interstate  commerce  defined^ 
St.  Lonis  ft  S.  F.  R.  Go.  t.  State  (Ohl.)  928. 

%  12.  Power  of  state  nnder  its  police  power 
to  reasonabljr  regulate  the  delivery  of  mer- 
chandise moving  in  tbe  channels  of  interstate 
et«nmerce.  defined.— St  Lonis  ft  S.  F.  B.  Oo.  t. 
SUte  (Okl.)  929. 

n.  BITBJEOTS  OF  BEGITbATIOK. 

I  34.  An  order  of  the  State  Corporation 
Commission  held  in  conflict  with  the  Hepburn 
act  (Act  Jane  29,  1006,  c.  3691,  I9  1.  2,  34 
Stat.  B84  [U.  S.  Comp.  St.  Snpp.  1909,  p. 
1149D,  and  an  Interference  with  interstate  com- 
merce.- St.  Lonia  &  S.  F.  R.  Co.  v.  State  (Okl.) 
929. 

{  40.  Laws  1900,  c.  164,  |  5,  held  not  a  bar- 
den  apon  Interstate  commerce  in  violation  of 
tbe  federal  Constitution,  which  does  not  pro- 
tect an  owner  of  intoxicating  liquors  in  anoth- 
er state  who  comes  into  the  state  to  solicit  or- 
ders therefor.— State  v.  Sherman  (Kan.)  88. 

COMMERCIAL  PAPER. 

Sea  Klta  and  Notes. 

COMMISSION. 

Gorpontlon  commissions,  see  Corporations,  | 


COMMISSIONERS. 

Corporation  commissions,  see  Corporations, 


Railroad  commissioners,  supervirion- of  railroad* 

In  general,  see  Railroads,  19. 
Water  commissioners,  see  Waters  and  Water 

Course^  |  227. 

COMMISSIONS. 

Of  broker,  see  Brokers,  H  40-74,  82^96. 
State  corporatimi  commission,  see  Railroads,  i  9. 


COMMITMENT. 

Of  one  accused  of  crime,  see  Criminal  Law,  S 
241. 

COMMON  CARRIERS. 

See  CarrleiB. 

COMMON  KNOWLEDGE. 

Jadidal  notice  of  matters  of  knowledge, 
see  Evidence,  fi{  10-43. 

COMMON  LANDS. 

Joint  fsUtes  In  lands,  see  Tenancy  fat  Ocmunon. 

COMMON  LAW. 

law  prevai 
by  Btatnte.— State  v.  Maya 


I  11.  Tbe  common  law  prevails,  e^f^t  ** 


COMMON  SCHOOLS. 

Bee  Sdiools  and  School  Districts,  H  41-13& 

COMMONWEALTH. 

See  States. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  H  249-27& 

COMPANIES. 

See  Corporations ;  Partnership. 

COMPARISON. 

Of  handwrltingi,  eee  Criminal  Law,  {  4SI1, 

COMPENSATION. 

Compensatory  damages,  see  Damages,  U28,  40. 
For  property  taken  for  pnbllc  use,  see  fimiiieni 
Doma^  H  126-156. 

Of  particular  <Aa$aee  of  officere  or  other  periont. 
See  District  and  Prosecuting  Attorneys,  |  S: 
Sherib  and  Constables,  166:  Tntnesses,  H 

29.  32. 

Bailors,  for  use  of  pnmerty,  see  Bailment,  1  20. 
Brokers,  see  Broker^H  40-74^  SSt-SS. 
Jurors,  see  Jury,  |  77. 
OflScers  In  genual,  see  Officers,  |  IOOl 

COMPENSATORY  DAMAGES. 

See  Damage** 

COMPETENCY. 

Of  evidoice,  see  Criminal  Law,  S  394 ;  Evidence, 

J 161. 
expert  witnessea,  see  Criminal  Zaw,  |  478; 
Evidence,  |  043. 
Of  impeaching  testimony,  see  Witnesses,  }  831% 
Of  Juror,  see  Juiy,  SI  116,  llS. 
Of  witnesses,  see  Witnestes,  SS  62-210. 

COMPETITION. 

Ciomblnatlons  to  leesen  or  stifle  free  competition 
in  trade,  see  Monopolies,  8S  10-31. 

Contracts  of  municipal  corporations  to  be  8u1>* 
mitted  to  compeUtion,  see  Municipal  Corpora- 
tions, I  830. 

COMPLAINT. 


In  civil  actions,  see  Pleadfue. 
In  criminal  prosecution,  jpreli: 
see  Criminal  Law,  8  209. 


reliminary  complaint, 
and 


modified 
863. 


rer< 


la  Dsa.  Dig.  ft  Amsr.  XMgi. 


In  criminal  prosecutions,  see  Indictment 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Sattsftiction ;  Payment; 
lease. 

Acceptance  of  benefits  as  ratification  of  acts  of 

agent,  see  Principal  and  Agent,  |  171. 
Admissibility  of  evidence  of  ever  to  compromise 

as  an  admission,  see  Evidence,  {  218. 
Authority  of  corporate  officers  or  agents,  see 

Corporations,  S  417. 
Recitals  in  compromise  tax  deed,  see  Taxation, 
8  762. 

1  18.  An  amended  complaint  held  Insnfficient 
i  to  show  an  lAer  of  restoration. — ^Westerfeld  v. 
1  Kew  York  UU  Ins.  Co.  (CaL)  080.  
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COMPUTATION. 

Of  InterMt,  Me  Interest^  |  80. 
Of  period  of  limitation  of  civil  Actloiu,  He  Limi- 
tation of  Actione,  H  44-106. 
Of  time,  see  Time. 

CONCLUSION. 

Formal  conclosioD  of  Information,  see  Indict- 
ment and  Information,  {  fiO. 
Of  law  on  trial  by  court,  see  Trial.  U  388-404. 
Of  witness,  see  ESridence,  H  471-478. 
Pleading  conclasions,  see  Pleading,  {  8. 

CONCLUSIVENESS. 

Of  alleffationfl  or  admissiooa  on  taxtj  pleading, 

see  Pleading,  {  96. 
Of  documentary  evidence,  In  general,  see  EM- 

dence,  {  383. 
Of  evidence  on  partr  Introdndng  it,  we  Bvidenoe, 

I  591. 

Of  foreign  divorce  decree,  see  Divorce,  !  326. 
Of  judgmntt,  see  Judgment,  H  650,  656. 
Of  patents  for  public  lands,  see  Public  Lands, 
8116. 

Oyirobate  and  reoord  of  will,  aee  Wills,  |{  423- 

Of  verdicts  and  findlnga,  lee  Appeal  and  Error, 
.  H  09J^-1022. 

CONCURRENT  JURISDICTION. 

Of  coiirta  In  general,  see  Courts,  | 

CONCURRENT  NEGLIGENCE. 

Of  master  and  servant  as  affecting  assumption 
of  risk  bj  servant,  see  Master  and  Servant,  S 
228. 

-CONDEMNATION. 

Taking  pnqperty  for  public  ose,  see  Eminent  Do- 

CONDITIONAL  SALES. 

See  Sale^  ||  473,  476. 

CONDITIONS. 

Conditional  deliver;  of  deed,  see  Escrows. 
Parol  evidence  to  show  existence  of  condition 
or  contingency,  see  Evidence,  |.  444. 

In  contractt  and  convevaneea. 

See  Sales,  8  85. 

Assignment  of  certificate  of  purdiaae  of  public 
. '  lands,  see  Public  Lands,  8  144. 
Insurance  policies,  see  Insurance.  88  253-292, 
816-S49. 

Lease,  see  Landlord  and  Tenant,  ,8  76. 
Sale,  see  Sales,  H  473,  476. 
Statement  In  memorandum  required  by  statute 
~  of  frauds,  see  Frauds,  Statute  of. 

Precedent  to  aetiont  or  other  procecdinga. 
See  Replevin,  |  11. 

ARainst  representattve  of  deceased  guardian,  see 

Guardian  and  Ward.^  8  73. 
Attack  on  tax  title,  see  Taxation.  8  800. 
For^^uries  to  servant;  see  Master  and  Servant, 


8 


CONDUCT. 


Of  counsel  at  trial,  see  Criminal  Law,  8S  706- 
730. 

Of  jury,  set  Criminal  Law,  H  854,  865. 

CONFEDERACY. 

he6  Conspiracy. 


CONFESSION. 

AdmiadbUfty  In  eridenoe^  sea  Criminal  Law,  | 

617. 

CONFIDENTIAL  COMMUNICATIONS. 

Disdiosure,  see  'Vntneases,  88  101,  Z19< 

CONFIDENTIAL  RELATIONS. 

See  Brokers ;  Guardian  and  Ward ;  Partner- 
ship ;  Principal  and  Agent ;  Trusts. 

Disclosure  of  communications,  see  Witnesses,  H 
191.  219. 

Oro'wd  of  action  for  accounting  see  Account, 

CONFLICTING  CLAIMS. 

Determination  of  conflicting  claims  to  real  prop- 
erty, see  Quieting  Title. 
To^mine  looatltHiB,  see  Minea  and  Minerals,  f 

CONFLICT  OF  UWS. 

As  to^^tmt  for  public  landi^  see  Public  Lauda, 

ConflicUng  jurlsdictltHi  of  courts,  see  Courts,  I 
486. 

Foreign  divorce,  see  Divorce,  88  326,  331. 

CONGRESS. 

Power  to  regnlate  eommexoe,  aee  Commerce,  U 
8-12. 

CONJUGAL  RIGHTS. 

See  HnrtMud  and  Wife. 

CONSENT. 

Jariadiction  conferred  by  consent,  aee  Appeal 

and  E^r,  8  21 ;  Courts,  8  24. 
Of  owner  of  property  to  liaprovements  tbereon 

as  affecting  right  to  lien,  see  Mechanics'  Liens, 

I  '^^ 

Of  ^^^^     contracts  in  general,  aee  Contracts, 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  88  23,  40. 

CONSERVATORS. 

See  Guardian  and  Ward. 

CONSIDERATION. 

Of  contracts  la  general,  see  Contracts,  88  51-72. 

Of  particular  claaaet  of  oontractM. 
See  Release,  8  13. 

Sale  of  land,  as  affecting  good  faith  of  purchas- 
er, see  Vendor  and  Purchaser,  |  235. 
Tax  deed,  see  Taxation,  8  762. 

CONSPIRACY. 

Acts  aud  declarations  of  conspirators  as  evi- 
dence against  co^nspirators  in  genecal,  see 
Criminal  Law,  88  422,  427. 

Combinations  to  monopolize  trade,  see  Monopo- 
lies, 88  10^. 

H.  OBJpcmAZi  BE8PONSIBIIJTT.  '. 

(A)  QAenaea. 

8  23.  A  conspiracy  Is  a  combination  of  two 
OS  more  persons  by  concerted  acticm  to  nccom- 
pJish  some  criminal  or  unlawful  purpose. — liauer 
V.  State  (Okl.  Or.  App.)  525. 
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(B)  FrosMstlon  «bA  PnnlaluMeiit* 

Grounds  for  guashiog  iDdJctment,  seS  Indict- 
-  ment  and  InforDiation,  |  137. 
Joinder  of  connrfraton^  let  Indtctment  .and  In- 
lormation,  {  134. 

.  I  47.  A  criminal  conspiracr  may  be  proved 
by  eircumitaotial  evidence. — ^People  v.  Sacra- 
mento Butchers'  Protective  AsB'n  (Cal.  App.) 
712. 

f  48.  In  a  proeecution  for  coDspirac}-,  an  in- 
■traction  deQainr  the  offense  held  not  objectlon- 
able^Feople  v.  Sacramento  Butchers'  Frotect- 
iTo  An'n  (Oal.  App.)  712. 

CONSTABLES. 

See  SherUb  and  Oonetables. 

CONSTITUTIONAL  LAW. 

Review  of  constitntional  questions,  reservation 
or  certification,  see  Appeal  and  Error,  8  309. 

Statua  of  states  under  Ojoatitution  of  united 
States,  see  States,  |  4. 

Provision*  relating  to  partialis  nbjectt. 

See  Hiffhwajs,  {  122 ;  Intoxicating  Liquors,  |§ 

14,  16;  Taiaflon,  |  44.  - 

Enactment  and  validity  of  statatea,  see  Statutes, 
H  11-64.  ,  ™,  «, 

Regulation  of  commerce,  see  Oommerce,  H  8-12. 
Right  of  BufFrage,  see  Electioss,  S  19. 
Subjects  and  titles  of  statutes,  see  Statutes,  M 
107-125. 

Taxation  for  highways,  see  Highways,  {  122. 

JtiffM*  of  pertont  acciued  or  convicted  of  crime. 
Punishment,  see  Criminal  Law,  S  1206. 

U.  OOWSTBUOTIOM,_-  OFERATIOW, 
AMP  ElTTOBOBMElfT  OF  OOH- 

■rmmoiTAx  PRcvuiomL 

Operation  of  statute  nnconstitutlonal  In  part. 
'  see  Statutes.  S  64. 

I  24.  Under  Const,  art.  22.  8  1  (Const.  Amend, 
art.  4,  I  25%),  held  prospective  only  In  opera- 
tion, and  therefore  not  to  repeal,  prior  to  legis- 
lation thereunder,  an  ordinance  of  S.  county 
prohibiting  the  seining  of  fish  therein.— Ex  parte 
Cole  (Cal.  App.)  581. 

{  24.  Const,  art.  4,  S  1,  amended  June,  1006, 
by  adding  section  la,  held  not  to  affect  Port- 
land City  Charter,  8  108,  enacted  January  23, 
1903  (Sp.  Lavs  1003,  p.  52),  or  to  require  the 
city  to  enact  new  provisions  on  the  subject  cov- 
ered by  that  section  and  the  amendment.— State 
v.  Portland  Ry.,  Light  &  Power  Co.  (Or.)  958. 

S  24.  Const,  art.  10,  |  4,  prohibiting  stat- 
utes limiting  the  amouat  of  damages  recoverable 
In  death  actions,  held  to  apply  only  to  future 
statutes,  so  that  Rev.  St  1^,  8S  3448.  3440. 
continued  in  force  after  the  adoption  of  the  Con- 
fltitution.— Burton  v.  Union  Pacific  Coal  Co. 
(Wyo.)  391. 

S30.  Where  the  Constitntlon  did  net  pro- 
e  a  method  for  enforcing  a  right  of  action 

Siven,  but  expressly  required  the  Legislature  to 
o  BO.  a  statute  providing  the  manner  of  its 
enforcement  was  essential  to  effectuate  the  pro- 
vision.—Bnrtcm  T.  Union  ^idfie  Coal  Co.  (Wyo.) 
S91. 

i  83.  Const,  art.  4,  I  1,  as  amended  In  June, 
IwQ,  by  adding  section  la,  held  not  self-execut- 
ing.—State  V.  Portland  By.,  Light  &  Power  Co. 

(Or.)  958. 

i  4S.  Where  a  petition  filed  under  Pol.  Code, 
I  44^.  providing  for  proceedin;^  to  iJecree  a 
newspaper  one  of  general  circulation.  ^  Refined 
in  section  4460,  failed  to  show  that  n.g  paper 
had  been  published  for  one  year  prior  tr  ^he  ap~ 
pUeatioD,  as  required,  held,  that  the  ^litio^'^^ 

'  J.  .  For  ctMS  la  I>oc  Dig.  &  Aaer. 


cannot  contend  that  this  Ewnltement  ls  in  vto- 
latioQ  of  Const  art  1,  If  Ux.  ^  providlnc 
against  class  legislation.— In  xe  Devlin  ft  Judmn 

(CaL  App.)  583. 

}  45.  A  statute  will  not  be  declared  void  un- 
less the  nullity  appears  beyond  reasonable 
doubt.— Gil  lesby  v.  Board  of  Omn'rs  of  Cnnyon 

CJonnty  (Idaho)  71. 

I  48.  A  statute  enacted  punuant  to  a  con- 
stitutional mandate  should  be  construed  in  the 
light  of  the  Constitution  as  well  aa  other  stat- 
utes, so  as  to  give  it  an  operation  consistent  with 
the  Constitution  if_poBsible.— Burton  v.  Union 
Pacific  Coal  Co.  (Wyo.)  391. 

S  48.  The  court  in  construing  a  statute, 
should  not  attribute  to  the  Leflslatore  an  in- 
tent to  violate  the  GonstitaBon.— Board  of 
Com'rs  of  Big  Horn  County  t.  Wooda  (Wyo.) 
753. 

m,  PiBTBiBTmoir  of  oovsk** 

MENTAL, POWERa  AND 
FUNCTIONS. 

(B)  J«4Uei«l  P«w«n  mmM,  PuailoBa* 

I  70.  The  judiciary  cannot  encroach  upon  the 
legislative  department  of  governments;  it  not 
being  the  fiinctlou  of  courts  to  make  laws,  but 
only  to  Jnteryret  them.— State  v.  Smith  (Or.) 

IV.  POUOB  FOWNB  IN  OENEBAIi. 

Regulating  license^  see  Lioenses,  |  6. 
Regulation  of  traflSc  In  Intoxicating  liquors,  see 
Intoxicating  Liquors,  {  10. 

V.  PEBSONAL.  crm..  AND  POLITI- 
OAX.  BIGHTS. 

Right  of  auflrage  and  rega!btion  thereof  see 
Elections,  |  19. 

S  87.  The  natural  right  one  may  have  to  use 
his  own  property  as  be  wills  Is  subject  to  the 
limitation  that  others  in  its  use  shall  not  be 
injured.— Gnnan  Bill  Posting  ft  Distributing  Co. 
V.  City  of  Denver  (Colo.)  261. 

i  87.  Legislative  restrictions  on  the  use  of 
private  property  are  imposed  only  on  the  the- 
ory of  necessity,  regardless  of  mere  testhetlc  or 
artistic  considerations.— Curran  Bill  Posting  ft 
Distributing  Co.  r.  City  of  Denver  (Colo.)  261. 

TI.  VESTED  BIOHTS. 

I  92.  No  peiBon  has  a  vested  right  under  the 
Constitution  to  sell  intoxicating  liquor,  and  the 
Legislature,  under  the  police  power,  may  regu- 
late or  prohibit  such  sale. — Gillesby  Vj  Board 
of  Oom'rs  of  Canyon  County  (Idaho)  71. 

I  92.  No  person  has  a  vested  right  to  sell 
intoxicating  liquors,  and  the  regolauon  of  the 
bueincss,  when  delegated  to  a  municipality,  will 
not  be  reviewed  when  lawfully  exercised. — Dar- 
by V.  Pence  (Idaho)  484. 

I  99.  The  homestead  statute,  being  a  statute 
of  descent,  is  subject  to  legislative  control,  and 
may  be  changed  or  abolished  at  will,  as  die  right 
of  descent  is  a  mere  expectancy,  and  not  a  vest- 
ed right.— Hannon  t.  Soathem  Pux  R.  Co. 
(Cal.  App.)  335. 

I  1Q6.  There  Is  no  coostitntional  right  pre- 
venting the  Legislature  from  changing  existing 
statutes,  taking  away  a*  'right  recovery  de- 
pending upon  the  decUons  or  statute,  merely 
because  a  pecuniary  loss  will  result. — Ettor  v. 
City  of  Tacoma  (Wub.)  1001. 

I  107.  Ttte  Legislature  may  take  away  from 

a  municipality  the  right  to  plead  the  statute  of 
limitations,  whether  it  has  run  or  not,  where 
tbe  matter  involved  is  (mly  a  public  concern.— 
State  V.  City  of  Seattle  (Wash.)  827. 
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I  107.  The  right  of  a  dtj,  dalmlns  land  with- 
in a  pvblic  street  under  the  statute  giving  its 
ofDdaM  the  manaKement  and  control  of  atraets, 
to  invoke  the  statute  ot  limitations  In  an  action 
against  the  cit;  for  the  land  within  the  street 
ma;  be  withdrawn  by  the  Lesialaturev— State 
T.  Oity  of  Seattle  (Wash.)  827. 

{  107.  The  rights  of  owners  of  property  abtit- 
ting  on  a  street  htld  different  from  the  rights 
of  the  pnblic  generally,  and  to  be  proper^. — 
State  T.  City  of  SeatUe  (Wash.)  827. 

VH.  OBLIOATIOK  OF  OONT&AOTS. 
(B)  C«atraets  •t  Btatea  mnM.  UmmMpml* 

i  144.  Laws  1009,  c.  SO,  }  1,  repealing  Laws 
1883,  c.  84,  I  47,  and  Laws  1907,  c.  153^  1  48, 
giving  the  right  to  recover  damages  caus^  by 
the  original  grading  of  a  street,  fteld  not  to  con- 
travene the  contract  daaw  of  the  federal  Con- 
stitution.—Ettor  T.  Oty  of  Taeoma  CWash.) 
1061. 

Vm.  BETBOSPEOTTVB  AHD  SZ  POST 
FACTO  I^WS. 

ConclusiTeness  In  state  court  of  finding  of  fed- 
eral court  aa  to  ex  poit  facto  nattin  of  law, 
see  Courts,  |  97. 

I  100.  A  defendant  charged  with  a  crime 
is  entitled  to  be  tried  under  the  laws  as  they 
existed  at  the  time  of  the  commiesion  of  the  of- 
fense.—Jones  V.  State  (Okl.  Cr.  App.)  73a 

I  199.  A  criminal  statute  imposing  a  greater 
penalty  Is  ex  post  facto  only  so  far  as  it  ap- 
plies to  prior  offenses ;  bat  there  ia  nothing  to 
prevent  repeal  ot  an  act  covering  a  crime  after 
the  oiCenBe  is  committed.— State  v.  Smith  (Or.) 
980. 

J  203.  An  amendment  to  a  statute  after  aa 
offence  has  been  committed  thereunder  which 
Increases  the  penalty  is  an  ex  post  facto  law, 
within  U.  S.  Const,  art  1,  I  9,  and  Or.  Const 
art  1,  i  21,  and  hence  unenforceable.— State  v. 
Smith  (Or.)  980. 

I  203.  The  penalty  provided  for  assault  and 
nwben,  armed  with  a  dangerous  weapon,  by 
Oen.  Laws  1909.  p.  70,  S  1,  filed  with  the  Sec- 
retary of  State  February  9,  1909,  and  effective 
90  days  thereafter,  amending  B.  &  C.  Comp. 
i  1768,  held  ex  post  facto  as  to  accused  and 
unenforceable.— State  v.  Smith  (Or.)  980. 


IX.  PBITZLBOES  OB  imcnHiTiBa. 
AMB  OXJUM  UBOULATIOlf. 

Spedftl  or  local  law^  see  Statntea,  H  76-97. 

X.  EQUAL  FBOTECTIOIf  OF  LAWS. 

«  229.  Act  Feb.  27,  1883  (Comp.  Laws,  S8 
SS468-2607),  held  not  to  deny  to  any  citizen  the 
equal  protection  of  the  laws  in  violation  of  the 
fourteenth  amendment  to  the  federal  Constitu- 
tim.— Buaaell  t.  Eameralda  County  (Ner.)  890. 

S  249.  The  California  divorce  law  is  not  un- 
constitutional as  depriving  litigants  of  the  equal 
protection  of  the  law.— X^nefce  v.  Huneke  (Cal. 
App.)  131. 

XI.  DVE  PBOOEM  OF  XAW. 

{  280.  Laws  1909,  ft  80,  S  1,  repealins  Laws 
1893,  c.  84,  f  47,  and  Laws  1907,  c  158,  %  48, 
giving  a  right  to  damages  caused  by  the  origin- 
al grading  of  a  street  held  not  to  violate  any 
right  of  a  property  owner  under  the  fourteenth 
amendment  of  the  federal  Constitution  by  tak- 
ing away  a  right  of  action  for  damages  in  an 
action  pending  when  the  repealing  laws  were 
adopted.— Etter  v.  City  of  Tacoma  (Wash.) 
1061. 


S  806.  In  proceedlnn  to  establish  a  material- 
man's lite  on  a  TWifl,  sureties  who  executed 
a  txHid  for  its  rdease  mU  parties  to  the  pid- 
ceedings,  so  that  a  petBOnal  Judgment  against 
them  was  not  objecti<mable  aa  Being  without 
due  process  of  law  or  contrary  to  any  other 
conaututional  raorlaion^EallHilibert  Lumber 
Co.  T.  Gram  (Wash.)  8S1. 

S  809.  A  dea«e  M4  not  to  deny  due  iK-oceM 
of  law^Harding  t,  GUlett  (OU.)  665. 

I  811.  A  statute  establishing  a  prima  facie 
case  of  a  party,  without  depriving  the  advene 
part^  of  the  right  to  present  at  the  trial  facts 
proving  his  theory,  held  not  invalid.— ColumUa 
Valley  Trust  Co.  t.  Smith  (Or,)  465. 

f  311.  The  Legislatare  may  make  such  chan- 
ges In  the  rules  of  evidence  governing  the  trial 
of  civil  causes  aa  wisdom  may  suggest  without 
taking  away  due  process  of  law,  provided  the 
changes  do  not  preclude  a  iMirty  from  presenting 
the  mcts  supporting  his  theoir  of  the  case.— 
Columbia  Valley  Trust  Co.  v.  Smith  (Or.)  4G5. 

XH.  BIGHT  TO  nrSTIOE  AKD  B£BCE- 

dusb  fob  nfjiTBiEs. 

I  326.  Laws  1901,  c.  54,  S  1,  imposing  costs 
on  foreign  insurance  company  defeated  m  con- 
testing a  claim,  held  onconstltutional  aa  di>* 
criminating  in  favor  of  a  plaintiff  in  the  ac- 
tion.—Pacific  Mut  Life  Ins.  Co.  of  California 
v.  Van  Fleet  (Colo.)  1087. 

§  328.  Laws  1901,  ft  54,  |  1,  imposing  cosU 
and  an  attorney's  f ee  <m  a  foreign  Insurance 
company  unaucceisfDllT  contesting  a  claim.  Is 
uncoosntutlonal  In  discriminating  against  a 
foreign  company  In  favor  of  a  domtonc  corpo- 
ration of  the  same  class. — Pacific  Mut  Life  Ibm, 
Co,  of  CalifomU  v.  Van  Fleet  (Colo.)  10S7. 

CONSTRUCTION. 

Parol  or  extrinsic  evidence  to  aid  construction 
of  vrritten  instruments,  see  Evidence,  U  460- 
460. 

Of  coniracta,  inttrumentt  or  ptiidiil  acts  or 
proceedingt. 

See  Covenants.  |  49:  Dedication.  H  54-«3; 

Indemnity, J.  9:  Release,  |  84;  SaiM,  S  SB: 

WUlB,  M  isft-ws. 
Constitutional   provisions,   see  Constitutional 

Iaw.  {S  24-48. 
Contracts,  see  Contracts,  |S  147-322. 
Contracts  of  insurance,  see  Insurance,  U  146, 

151. 

Deeds,  see  Boundaries,  J  3:  Deeds,  |S  90-100. 
Findings  of  court  see  Trial,  %  404. 
Instructions,  see  Criminal  Law,  |  823;  Trial, 

S8  295.  296. 
Leases,  see  Mines  and  Minerals,  i  70. 
Of  statutes,  see  Statutes,  ^  176-Si9. 
Patents  for  public  lands,  set  Pablte  Lauds.  | 

114.  ■ 

Pleadings,  see  Pleading,  |  84. 

Rules  of  master  govterung  work  of  Miraxi^  KO 

Master  and  Servant,  J  146. 
Verdict  or  findings,  see  Trial,  i  865. 

Of  httildinff9  or  other  teorts. 
See  Highways,      105.  U8 ;  Railroads.  }  103. 
Fences  or  cattle  guards  along  railroad  right  of 
war.  see  Railroads,  1 103. 

CONSTRUCTIVE  NOTICE. 

To  purchaser  of  land  of  claims  or  liens  against 
^r^rty,  see  Vendor  and  Pnrdiaser.  H  230- 

CONSTRUCTIVE  TRUSTS. 

See  Trusts.  H  92^-105. 
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CONTEMPORANEOUS  AGREEMENTS. 


XrldeiMe  of  parol 
inatnimenti^  aee 


_  ts  alEeetliw  written 


CONTEMPT. 

Disobedience  at  Judgment  or  order  for  alimony 
or  other  allowanceB,  tea  Divoroe,  i  268. 

X.  ACTS  OB  OOMDirOT  OOITSTXTVT- 

XHG  OOITTEMFT  OF  OOVBV. 

I  10.  Statementa  of  petttlmer's  connad  In 
ft  orlef  reflecting  on  the  proceedings  objected 
to  held  Inmropar^Flrst  Nat.  Bank  t.  Superior 
Court  of  Lanen  County  (Cal.  App.)  322. 

I  10.  A  brief  Sled  in  the  Snpreme  Court  con- 
taining a  matter  disrespectful  to  the  trial  jndge 
is  a  contempt  of  the  Snpreme  Conrt.— First 
Nat.  Bank  v.  Snperlor  Court  of  Lassen  County 
(Cai.  App.)  822. 

J  29.  Under  BalUoger's  Ann.  Oodea  &  8t 
I  5807  (Pierce's  Code,!  1476),  an  attorney  keld 
not  liable  to  indemnify  a  party  to  an  action  for 
the  contempt  of  a  corporation  of  which  he  was 
a  stockholder.— State  T.  North  Shore  Boom  & 
Driving  Co.  (Wash.)  196. 

XI.  POWBB.  TO  FUHMH.  AHS  PBO- 

OBBDIXOS  THBBBFOBi 

I  30.  Tho  power  to  punish  for  contempt  in- 
heres In  all  courts  of  record,  and  can  be  exer- 
cised independently  of  statute.— State  t.  North 
Bfawe  Boom  ft  DriTing  Co.  (Wash.)  196. 

HZ.  pmnsHMEHT. 

I  74.  The  power  to  award  an  indemnity  In 
the  way  of  a  fine  to  a  party  injured  by  a  con- 
tempt rests  wholly  cm  the  statute,  and  a  court 
cannot  go  beyond  its  terms.— State  t.  North 
Shore  Boom  &  Drlrlng  Co.  (Wash.)  196. 


I  74.  Under  Ballinger's  Ann.  Codes  &  St  S 
5807  (Pierce's  Code,  I  1470),  relating  to  con- 
tempt, and  providing  for  indemnity  to  a  party 


Injured  thereby,  the  existence  of  a  criminal  con- 
tempt held  not  necesaa^. — State  North  Shore 
Boom  &  Driving  Co.  (Wash.)  106. 

I  74.  Where  a  contempt  is  not  willful  or  de- 
fiant, and  the  act  is  done  In  good  faith  under 
the  advice  of  coonBel,  the  act  will  not  be  pun- 
ished as  a  direct,  constructive,  or  criminal  con- 
tempt, but  on)y  as  a  civil  contempt,  and  the 
offendiDg  party  will  be  required  to  make  the 
other  party  whole  for  the  damages  sustained,  as 
provided  in  Ballinger's  Ann.  Codes  &  St.  I 
MOT  (Pierce's  Code,  S  1476).— State  v.  North 
Shore  BoMn  ts  Driving  Co.  (Wash.)  196, 

CONTEST. 

Of  election,  see  Baectlons,  |  280. 
Of  will,  see  Wills,  H  824-427. 

CONTINUANCE. 

Ot  criminal  prosecutions,  see  Criminal  Law,  S 

69a 

Review  of  dedsions,  see  Appeal  and  Error,  I 
966. 

I  40.  An  application  for  a  continuance  on 
the  ground  that  another  should  be  made  a  de- 
fendant, as  being  the  real  party  in  interest,  Keld 
properly  refused  as  being  made  too  late.— Koch 
V.  Story  (Colo.)  1008. 

CONTINUING  TRESPASS, 

Restraining  by  injusctiou,  'see  Iiijub„.        (  48. 
PW  esses  la  Dee.  Dig.  *  Amw,  ^^V^TJ 


CONTRACTS. 

See  Lost  Instruments. 

Agnnnents  within  statute  <A  frauds,  see  Frand^ 

Statute  of. 

Assignment,  see  Anlgnments. 

Best  and  secondary  evidence  of  contract,  see 
SMdence,  |  16S. 

Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 

Ground  for  mechanics'  Hens,  see  Mecbanica' 
Lien^  I  76. 

Impairing  obligation^  see  ConstituUonal  Law, 
I  144. 

In  restraint  of  trade,  see  Bfwopoliea,  ||  10-31. 
Liquidated  damages  or  penalties,  see  Damages, 
S  79. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Operation  and  effect  of  gaming  laws,  see  Gam- 
ing, S 19.  • 

Parol  or  extrinsic  eridence  to  construe  and  ap- 

Sly  language  of  written  contract,  see  Eivi- 
enoe,|i  4iS0-46a 
Restraining  breach,  see  Injunction,  {  62. 
Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  §8  441-446. 
Spedfic  performance,  see  Specific  Performance. 
Subrogation  to  rights  or  remedies  of  creditors, 
•ee  Subrogation. 

CoittracU  of  particular  eUaatea  of  pertont. 

See  Attorney  and  Client,  (  123;  Carriers,  S 
307:  Counties.  |  113;  Husband  and  Wife, 
i  47:  Landlord  and  Tenant,  t  332;  Munici- 
pal Corporations,  8S  237,  327-340;  Prinripal 
and  Agent.  |  103;  Schools  and  Sdioo!  Dis- 
tricts, {|       138 ;  Warehousemen. 

Attomey^Ith  client,  see  Attorney  and  Client; 

Insurance  companies,  see  Insurance. 

Officers  and  agents  of  corporations  In  general, 

see  Corporations,  H  397-42& 
Teachers,  see  Sdiools  and  School  Districts,  I 

188. 

Contractt  relating  to  particular  suhjectt. 

See  Insurance :  Marriage ;  Waters  and  Water 
Courses,  {  158. 

Compensation  of  broker,  see  Brokers,  U  40-74. 

E!mployment  of  teachers,  see  Schools  and  Sdiool 
Districts,  I  138. 

Limitation  of  liability  of  carrier  In  respect  to 
injuries  to  passengers,  see  Carriers,  t  307. 

Public  improvements,  see  Municipal  Corpora- 
tions, {i  327-840. 

Renting  on  shares,  see  landlord  and  Tenant, 

Stahding  timber,  see  Logs  and  Logging  1  8. 

Storage,  see  Warehousemen. 

Partiouiar  elataet  of  emprtat  eontracta. 
See  Bailment;   Bills  and  Notes;  Covenants; 

Deeds ;  Indemnity  ;  Partnership ;  Sales. 
Agency,  see  Principal  and  Agent 
Ehnployment  of  teachers^  see  Schools  and  School 

Districts.  I  ISa 
Insurance  polldea,  see  Insurance. 
I^eases,  see  landlord  and  Tenant. 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Sales  of  standing  timber,  see  Logs  and  Logging, 

Stipulations  in  actions,  see  Stipulations. 
Transfer  of  shares  of  coriwrate  stodc,  ssa  Gor^ 
porations.  K  118,  129. 

Porticslar  classes  of  impljeif  oontrsets. 

See  Interest;  Money  RecelTcd;  Woik  and 
Labor. 

PorticHlar  mode*  of  diaoharging  contraeta. 

See  Compromise  and  Settiement;  Payment; 
Release;  Tender. 
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I.  BEQUZnTEC  AHD  TAXJDITT. 
(A)  Hatwrc  ud  BM«ttala  Im  OvmmvmM* 

Bfataalitr  of  lelean,  see  Release,  S  1. 

I  9.  Less  particularity  is  required  In  the 
terms  of  en  agreement  to  sapport  an  action  for 
damages  than  for  a  suit  for  specific  perform- 
ance.—Olympin  Bottling  Works  v.  Olympia 
Brewing  Co.  (Or.)  969. 

S  10.  An  option  agreement,  executed  on  prop- 
er consideratloiL,  Is  not  lacking  In  mutuality. — 
Olympia  Bottling  Works  t.  Olympia  Braving 
Co.  (Or.)  969. 

(Oi  Vormml  Reqolsltoa* 
Of  deed,  see  Deeds,  |  50. 

CD)  Consideration. 

Of  release,  see  Belease,  {  13. 
Of  tax  deed,  see  Ta:fation,  f  762. 

S  fil.  That  which  is  of  value  to  one  of  the 
parties,  or  a  detriment  to  the  other.  Is  a  suffi- 
cient consideration  to  support  a  contract  In  the 
absence  of  a  fraad.— Tlndall  t.  Northern  Pac. 
By.  Co.  (Wash.)  1045. 

8  54.  A  contract  to  pay  plaintiff  for  services 
in  caring  for  and  storing  a  crop  of  hops  pending 
litigation  held  tiased  on  &  sufficient  consldera* 
tion.—Meyer  v.  LiTcsley  (Or.)  476. 

I  If  plaintiffs  claim  against  defendant 
was  doubtfal,  the  waiver  of  the  claltu  or  of  the 
right  to  suit  was  sufficient  consideration  for 
defendant's  promise  to  pay  certain  damafrca.— 
finohomieh  River  Boom  Co.  v.  Great  N'otthern 
By.  Go.  (Wash.)  848. 

(B>  Talldttr  ot  Assent. 

Affecting  right  to  specific  performaaoe,  see  Spe- 
cific Performance,  1  S3. 
To  deed,  see  Deeds,  i|  68,  7a 

S  96.  In  equity,  gifts  and  contracts  between 
persons  occupying  confidential  or  fidnciary  re- 
lations, will  be  closely  scrutinized  and  the  ut- 
most good  faith  win  be  exacted.— Payne  v. 
Payne  (Cal.  App.)  148. 

(F)  lievalltr  of  OI>]««t  mmA  of  Consid- 
eration. 

Gambling  contracts,  see  Gaming,  i  19. 

Bight  to  question  validity  of  contract  by  stock- 
bolder  to  procure  sale  of  corporate  property, 
see  Coiporations,  {  184. 

I  138.  A  party  to  an  illegal  agreement  to 
swindle  others,  who  was  himself  defrauded  by 
ills  associates,  held  not  entitled  to  recover  the 
money  lost  from  one  of  tliem.-^chmltt  T.  Gib- 
son (CtH.  App.)  671. 

I  138.  Where  a  party,  supposing  that  he  was 
conspiring  with  others  to  swindle  third  persons, 
became  hmiself  the  victim,  he  cannot  cUim  re- 
covery m  the  ground  that  he  repudiated  the  con- 
tract, where  he  did  not  attempt  to  do  so  until 
bis  money  was  declared  lost.— Schmitt  v.  Gib- 
son <CaI.  App.)  571. 

S  138.  In  an  action  in  assumpsit  to  recover 
money  received  by  defendant  as  one  of  the  par- 
ties who  swindled  plaintiff,  the  fact  tlutt  defend- 
ant and  the  others  subsequently  engaged  in  a 
similar  transaction  to  defraud  another  party 
held  not  to  justify  accoEding  plaintiff  relief  on 
grounds  of  public  poU(7^— Schmitt  v.  Gibson 
(Cal.  App.)  571. 

i  138.  Where  plaintiff  joined  with  defendant 
and  others  for  the  purpose  of  swindling  third 
persons,  and  was  himself  swindled  by  his  asso- 
ciates, held,  that  he  cannot  claim  that  he  is  not 
in  pari  delicto.— Schmitt  v.  Gibson  (Cal.  App.) 
571. 

I  13a  The  fact  that  a  party  contracting  with 
others  to  swindle  third  persons  did  not  engage 


In  a  fraudulent  transaction,  bnt  only  thought 
that  he  was  doing  so,  while  he  in  fact  was  the 
vicUm-of  tlie  scheme,  did  not  strengthen  bis  right 
to  recover  money  losL— Sdunitt  y.  QibMa  (C^l. 
Apm)  871. 

XL  ooMwrBVonoir  avd  ofbba^ 

TIOM. 

Effect  of  express  contract  on  implied  obligation 
to  pav  for  services  rendered  and  materials 
.famished  incident  thereto,  ses  Work  and  !«• 
bor,  1 14. 

Partioular  claue$  of  eontncU. 
Sea  Covenants,  8  49:  Indemnity,  8  9;  Insnr- 
ance,  88  146.  151 ;  Belease,  8  f^;  Sales.  |  85. 
Deeds,  see  Boundaries,  I  3 ;  Deeds,  81  90-100. 
Leases,  see  Mines  and  Mineraia,  |  70. 

(A)  Oonoiml  Bales  ot  Constraetlon. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence. 88  450-460. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  8S  441-443. 

I  147.  Bev.  Codes,  8  6025,  relating  to  the  in- 
terpretation of  contracts,  means  that  the  inten- 
tion of  the  parties  shall  be  ascertained  from  the 
language  used,  and,  in  the  absence  of  ambifniity, 
interpretation  need  not  be  resorted  to. — Qnirk 
v.  Bich  (Mont)  821. 

8  162.  In  the  interpretation  of  contracts,  the 
language  employed  must  be  given  its  ordinary 
meaning.— Qulrfe  v.  Bich  (Mont.)  821. 

8  153.  Where  a  contract  is  susceptible  of 
different  Interpretations,  one  of  which  will  en- 
able it  to  stand  and  others  not,  the  construc- 
tion giving  effect  to  the  Contract  will  prevail. — 
Olympia  Bottling  Works  v.  Olympia  Brewing 
Go.  (Or.)  969. 

8  169.  The  rules  for  construing  a  contract 
stated.— Meaeengar  t.  OermaB-Amencan  Ina.  Co. 
(Colo.)  643. 

(O  Sabjeet-llattov. 

Liquidated  damages  and  penalties,  see  Damages^ 

8  79. 

Parol  or  extrinsic  evidence  to  identify  sabject* 
matter,  see  E>rideDce,  8  460. 

8  190.  "Serricea"  defined.— Meyar  t.  Llvesley 
(Or.)  476. 

8  190.  A  contrsct  to  pay  plaintiff  for  services 
rendered  XHd  only  to  cover  such  services  as  were 
rendered  after  the  agreement.— Meyer  t.  Llvev- 
ley  (Or.)  476. 

{S)  Conditions. 

In  insurance  policies,  see  Insurance,  81  233- 

292,  316-349. 

m.  MODIFIOATIOir  Aim  MEROBK. 

Modification  of  compromise  and  settlement,  aee 
Compromise  and  Settlement,  8  18. 

XV.  BSSOUSIOM  AMU  ABAHDOH- 
MEHT. 

Cancellation  of  written  contracts  In  equity,  see 
Cancellation  of  Instrnments. 

Becovery  on  quantum  meruit  for  i>art  perform- 
ance of  services  where  contract  ia  rescinded 
or  abandoned,  see  Woric  and  Labor,  8  14. 

Besdsaion  of  cfHupromlse  and  settiement,  see 
Compromise  and  Settlement,  I  18. 

Basdssioii  of  contract  <d  sale,  aee  Saka*  |  96. 

PEBFOBMAHOS  OB  BBBACOL 

Enforcement  of  Q>ecifie  performance,  see  SpeciSe 

Performance. 
Liquidated  damages  .and  penalties  for  bxeacli« 

see  Damages,  8  79. 
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Recovery  on  qautttm  mernlt  on  part  perfonn- 
ance  where  coQtract  for  serriea*  to  rescinded 
or  abandoned  or  full  performance  to  imvented, 
see  Work  and  Labor,  S  14. 

Restraining  breach,  aee  Injimction,  |  62. 

Particulur  oUmu  of  eontroof*. 
Conditions  in  Inraranoft  poUdes,  see  Insurance, 

Employment  of  broker,  see  Broken,  |$  48-58. 
Payment  and  discharge  of  bill  or  note,  see  Bills 

and  Notes,  S  427. 
Sal^  see  Sales,  SS  153,  161. 
Sales  of  corporate  stock,  see  Corporations,  % 

118. 

S  295.  The  nature  of  the  rule  that  substan- 
tial compliance  with  the  terms  of  a  buUdins: 
contract  is  all  that  is  required  stated.— Morti- 
mer V.  VirkB  (Wash.)  184. 

i  300.  One  employing  a  contractor  to  com- 
plete a  stmctare  within  a  specified  time,  held 
not  entitled  to  liquidated  damages  for  failure 
to  complete  the  work  within  the  time  specified. 
-Boyd  T.  Baigasltotti  (Oal.  App.)  Ua 

f  321.  That  an  owner  terminates  a  building 
contract,  and  completes  the  same  under  a  nro- 
tIsIod  authorizing  it,  does  not  preclude  him  nom 
claiming  damages  against  the  contractors— Dahl- 
berg  T.  Girsch  (Cal.)  616. 

S  321.  Where,  on  a  contractoi's  breach  of 
contract,  the  owner  elected  to  complete  under 
b  provision  for  deduction  of  the  cost  of  comple- 
tion, the  owner  could  not  deny  the  contractor's 
claim  for  the  balance  because  his  alleged  breach 
was  willful.— Dahiberg  v.  Girsch  (Oal.)  616. 

f  321.  A  contractor  who  intentionally  vio- 
lates the  terms  of  a  building  contract  cannot 
recover  for  any  balance  due  under  the  contract 
or  for  extras,  tboogb  the  owner  has  suffered  no 
damage  from  the  bTeadi.r— Uortimer  t.  Diriu 
(WSf^.)  184. 

i  322.  In  an  action  for  the  balance  due  un- 
der a  contract  for  the  construction  of  a  bridge, 
evidence  held  to  justify  a  finding  that  the  delay 
in  completing  ue  work  was  caused  by  the 
owner.— Boyd  T.  Bargagliotti  (GaL  App.)  ISa 

Vr  ACTIONS  FOR  BREACH. 

Damages,  liquidated  damages  and  penalties,  see 

Damages,  )  79. 
Damages,  natural  and  probable  consequeaces, 

see  Damages,  f  23. 
Bffect  of  express  contract  on  right  to  recover 

00  quantum  meruit,  see  Wotk  and  Labor,  { 
14. 

Parol  or  extrinsic  evidence  to  eonstme  and  op- 

Sly  language  of  written  contract,  see  £vi- 
ence,  tt  4S&-480. 
Restrainmg  breach,  see  Injunction,  S  62. 
Separate  or  sabseqoent  oral  agreement  afltet- 
ing  written  contract  see  EMdence,  H  441- 
445. 

S  324.  Where  the  terms  of  a  contract  have 
been  varied  by  mutual  agreement,  the  actioa  for 
the  amount  due  for  work  done  suouid  be  in  the 
form  of  indebitatus  assumpsit.— Boyd  v.  Bar- 
gagliotti  <Cal.  App.)  150. 

1  846.  The  fact  that  a  complaint  in  a  suit 
on  a  contract  alleges,  a  joint  contract  with  all 
the  defendants,  and  the  evidence  discloses  a 
separate  contract  with  one  of  them,  ig  not  a 
variance  amounting  to  a  failure  of  proof  within 
the  meaning  of  Rev.  Codes,  |  6587.— Logan  v. 
BUUngs.&V.  B,  Oft  (Mont)  413. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  I  406. 


CONTRIBUTORY  NEGLIGENCE. 

Se«  Nesligenoe,  Si  118,  122. 

CONTROVERSY. 

Amount  in  controversy  as  affecting  jurisdiction 
of  courts,  see  Appeal  and  f^ror,  I  46. 

Submission  to  arbitrators,  see  Aroftratlon  and 
Award. 

CONVEYANCES. 

Atwolute  deed  as  mortgage,  see  Mortgages,  I  33. 
Application  of  statute  of  frauds,  see  Frauds, 

Statute  of.  II  60-78. 
Contracts  to  convey,  see  Vendor  and  Puc^iaser. 
Delivery  In  escrow,  see  Escrows. 
Description  of  boundaries,  see'  Boundaries. 
Fraudulent  as  to  creditors  or  subsequent  pnr> 

chasers;  see  Fraudulent  Conveyances. 
Parol  or  extrinsic  evidence  to  oonstrne  and  a] 

?^  16^**^  of  Instrument,  see  Evidence, 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  Evidence,  |  380, 

Priorities  between  judgments  and  conTcyances, 
see  Judgment,  9  788. 

Separate  or  subsequent  oral  agreement  affect- 
ing conveyance,  see  Evidence,  81  441-445. 

Validity  as  to  creditors  or  snbeeqnent  purchas- 
er^ see  Fraudulent  Conveyances. 

Conveyance*  by  or  to  particular  cIbmm  o/  per- 
sons. 

See  Husband  and  Wife,  {§  14,  47,  266;  Indians, 
S  15. 

Mortgagors,  see  Mortgages,  ||_2M,  296. 
Purchasers  at  tax  sales,  see  Tkxatiai,  H  74&- 

788l 

Conveyances  of  particular  $peciet  of,  or  «$tate» 

or  interc$ti  in,  property. 
Mortgaged  property,  see  Mortgages,  H  204,  296. 
Personu  property  In  general,  see  Sales. 
Public  lands,  see  Public  Lands,  M  144-185. 
Real  property  in  general,  see  Deeds;  Mort* 

gages ;   Vendor  and  Purchaser. 
School  lands,  see  Public  Lands,  S  54. 
Standing  timber,  see  Logs  and  Logging,  |  3. 
Water  rights,-  see  Waters  and  Water  Courses, 

H  166,  168. 

Particular  clattes  of  oonoeyancsfc 
See  Assignments ;  Deeds ;  Mortgages. ' 
In  trust,  see  Tmsto,  ||  43,  44. 
Tax  deeds,  see  Taxation.  ||  740-78& 

CONVICTS. 

Nature  and  extent  of  poniahment,  see  Criminal 
Law,  H  1206,  120& 

COPY. 

Of  account,  serving  or  filing  copies  of  aeconnta 
alle^  in  pleadings  In  general,  see  Pleading, 

CORONERS. 

Sufficiency  of  coroner's  warrant  as  foundation 
for  preliminary  examination,  see  Criminal 
Law,  I  21& 

CORPORATION  COMMISSION. 

See  Corporations,  |  804;  Rallroada^  |  9. 

CORPORATIONS. 

Judicial  notice  of  corporations  and  members 
thereof,  see  Evidence,  i  22. 

Porftonlor  olosses  of  oofporsMoM. 
See  Carriers;  Mnnicipal  Goipotatlons;  Rail* 

roads.  • 
Banks,  see  Banlu  snd  Banking. 
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Inanntnce  comiMinleB,  see  Insaranee. 

SiAdol  diBtricts,  see  Schools  and  School  Dia- 

tricts.  »  41-138. 
Stieet  rvilroad  compaitiea,  aee  Street  Railroad 
Tel«KTapb  or  telephone  companies,  lee  Tele* 

rraphs  and  Xetepoones. 
Tf^ter  companies,  see  Watexi  and  Water  Cooxa* 

ee,  H  227-282. 

XL  OOBVORATE  EXISTEITOB  AVD 

FBAiroaxsE. 

i  32,   Under  Lawa  1905,  p.  Ill,  proof  of  cor- 

E>rete  existence  held  sufficient. — Columbia  Yal- 
y  Trust  Co.  t.  Smith  (Or.)  465. 

XT.  OAPITAIi,  STOCK,  AHD  DITZ- 
DBHDB. 

0<  cemetery  associations,  see  Cemeteries,  |  5. 

(B)  SnbseripttoB  to  Btoolc 

I  80.  A  stockholder  held  not  entiUed  to  re- 
scind his  contract  for  pnrdiase  of  the  stock  on 
the  ground  of  false  representation.— Meholln  y. 
Carlson  (Idaho)  765. 

i  SO.  Where  a  purchaser  of  corporate  stock 
claims  fraudulent  representationB,  he  must  use 
the  utmost  diligence  to  discover  the  fraud  and 
repudiate  the  cimtract— Mdiolin  t.  Carlson 
(Idaho)  756. 

S  88.  A  note  received  In  payment  for  corpo- 
rate  stock  Jteld  "property"  n'lthln  Const,  art 
11,  I  9.— Meholln  t.  Carlson  (Idaho)  796. 

<D)  Tmafer  of  Sliaroa. 

Liability  for  fraud  In  sale  of  BtoA,  see  Frand, 
123. 

Necessity  of  registration  as  between  transferee 
and  ramlnistrator  of  transferror,  see  Bzec- 
nton  and  Administrators,  |  55. 

i  118.  A  sale  held  complete^Botsfoxd  v. 
Heney  (Cal.  App.)  593. 

f  118.  A  ddivery  M4  to  pass  the  title  to  the 
buyer  so  as  to  enable  the  seller  to  sue  for  the 
price.— Botsford  v.  Heney  (Cal.  App.)  693. 

I  129.  Transfer  of  stock  held  valid  as  be- 
tween transferror  and  transferee,  though  not 
entered  on  the  company's  books,  as  required  by 
Rev.  St.  1908,  $  870  (Mills'  Ann.  St.  {  508).— 
Shires  v.  Allen  (Colo.)  1072. 

V.  MEBEBEBS  AJm  STOOXHOXABBS. 

Stockholders  of  banks,  see  Banks  and  Banking, 
I  49. 

(A)  RIvlLts  and  Iilabllltles  mm  'to  Cov- 
]H>r«tlon. 

f  180.  A  stockholder  by  fraudulently  Indu- 
cing the  directors  to  declare  an  excessive  divi- 
dend held  liable  to  the  corporation  for  the 
amount  by  which  his  share  was  increased  by 
the  misrepresentation^^alina  Mercantile  Co.  t. 
Stiefel  (Kan.)  174. 

S  180.  Stockholders  by  misrepresentation  in 
inducing  directors  to  declare  an  excewtive  divi- 
dend held  jointly  liable  to  the  exteAt  of  the  ta- 
tal  excess  received  by  all  of  them. — Salina  Mer- 
cantile Co.  T.  Stiefel  (Kan.)  774. 

I  184.  An  agreement  with  the  stockholder  of 
a  corporation  for  the  negotiation  of  the  sale 
of  corporate  property  held  not  to  be  avoided 
because  of  the  trust  relation  between  the  stock- 
holder and  the  corporation. — Briegs  t.  Qiambei^ 
lain  (Colo.)  1082. 

(D)  UmhlJltT  for  Corporate  X>eht«  aad 
Acts. 

Stockholders  of  banka,  see  Banka  and  Banking, 
I  49. 

}  229.  An  agreement  with  the  purchaser  of 
bank  stock  that  he  should  give  bis  note  for  it 


to  be  paid  oat  of  dlTidends  Mtf  roiA  aa  against 
c^CKirata  crediban^MehoUn  t.  Garlaon  (umbo) 

f  220.  A  corporation  held  to  have  no  anthor- 
ity  to  accept  subscriptions  to  stocli  upon  special 
terms,  fraudulent  aa  to  other  subscribera  or 
creditors.— Meholln  t.  C^lson  (Idaho)  71^ 

i  262.  Where  a  corporation  becomes  insol' 
vent,  the  equities  of  creditors  supersede  those 
of  a  stockholder,  eren  if  his  subscription  has 
bem  induced  1^  frand.- Meholln  t.  Carlson 
(Idaho)  756. 

I  262.  A  subscriber  who  waits  nntU  suit  by 
the  receiver  of  an  insolvent  corporation  to  re- 
cover on  a  subacrtption  to  stock  cannot  defend 
on  the  ground  ot  fraud.— Meholln  t.  Chrlson 
adaho)  756.e 

I  269.  Evidence  held  to  show  that  a  stock 
certificate  sold  by  a  cfirporatim  was  pledged  aa 
coliatera]  to  secure  paymoit  of  a  note  given 
for  the  pnrdiaae  price.— Mdu^  (3arlson 

(Idaho)  755. 

TI.  OFriCEBS  AND  AQERTB. 

Liability  of  officer  as  conatrnetlTe  trustee,  na 

Trusts,  I  95. 

(B)  AvthorltT  asd  Faaetloaa. 

I  298.  Under  Comp.  Laws  1907,  I  324,  a  cor- 
poration exercises  Its  powers  throng  the  board 
of  directors,  and  a  majority  of  the  board,  r^n- 
larly  convened,  may  exercise  any  coroorate  now 
erB.~<iay  t.  Tonng  Men's  ConaoL  Co-op.  Me^ 
cantile  Inst  (Utah)  237. 

(G)  Rlirhta,  Datles,  and  Uafellltles  aa  t« 
Ooavoratlon  aad  Its  Mombera. 

I  817.  LiabiUty  of  a  majority  of  the  direct- 
ors of  a  corporation  for  frand  in  deceiving  the 
other  members  ss  to  the  surplus,  and  inducing 
them  to  declare  an  excesdve  dividend,  stated.— 
Salina  Mercantile  Co.  v.  Stiefel  (Kan.)  774. 

VH.  COBPOBATB  POWERS  ABD 
XJABZLITIES. 

Liability  for  sale  of  property  In  vtolation  of 
trust,  see  Trusts,  H 

(A)  Extent  and  Bzerelae  of  Powors  la 
GeneraL 

Supervision  of  railroads  by  state  corporation 
commission,  see  Ballroads,  §  9. 

S  376.  A  corporation  could  not  transfer  its 
property  to  a  stockholder  in  exchange  for  his 
shares  of  stock.— Hansllp  v.  Osage  City  Ceme- 
tery Ass'n  (Kan.)  785. 

I  366.  The  doctrine  of  ultra  vires  ^onld  not 
be  applied 'wliere  it  would  defeat  Justice  or  work 
a  legiQ  wrong.— Meholln  t.  Carison  (Idaho)  765. 

S  385.  The  defense  of  ultra  vires  is  sustained 
only  where  the  imperative  rule  of  public  policy 
requires  it.— Meholln  v.  Carlson  (Idaho)  755. 

S  387.  A  person  dealing  with  a  corporation 
cannot  plead  ultra  vires  to  avoid  his  obligation 
after  the  corporation  faaa  heenne  InaolvmL— 
Mdiolin  T.  CarOon  (Idaho)  755. 

I  394.  Upon  a  petition  to  the  Corporation 
Commission,  asking  regulation  of  Interstate 
commerce,  tne  commission  may  give  relief  there* 
under  If  it  does  not  interfere  with  sndi  com- 
merce.—St.  Louis  &  Sk  F.  B.  Co.  V.  Williams 
(Okl.)  428. 

(  394.  Where  an  order  of  the  Corporation 
Commission  is  separable,  and  partly  erroneous, 
the  erroneous  i>art  may  be  reversed  and  tlte 
other  affirmed.— St.  Louis  &  S.  F.  B.  Co.  t. 
Williams  (Okl.)  428. 

I  894.  Coiut  art.  9,  htM  to  bivest  the  Cor- 
poration Commission  with  le^slative,  execntlTek 
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tdminlitntlTe,  andjndldal  powen..-^t  Loaii 
&  S.  F.  a  Co.  T.  WlUiUBi  (OU.)  «28w 

i  394.  Under  Const,  art.  0,  S  22,  prortdtng 
■  prima  fade  presamptlon  in  favor  of  flndlnga 
of  fact  of  the  Corporation  Cktrnmiaslon,  such 
findinsB  wiil  not  be  distntbed  when  snpported 
by  evidence.— St.  Lonis  &  S.  P.  R.  Co.  v.  Wil- 
liams (OU.)  428. 

I  394.  Under  Const,  art  9,  I  22,  the  Su- 
preme Court  on  review  will  ascribe  to  findings 
of  the  corporatloa  commission  the  strength  dne 
to  judnnentB  of  a  tribunal  appointed  by  law, 
and  where  the  evidence  la  conflicting  will  at- 
tribute a  probative  force  to  the  findings.— Kan- 
sas City,  &I.  &  O.  Ry.  Co.  v.  State  (Okl.)  912. 

I  S94.  On  appeal  from  an  order  of  the  cor- 
poration CDmnussion  presnmed  to  be  reason- 
able and  ivmt  under  Const  art  9,  S  22,  the  bur- 
den of  proof  held  to  be  upon  him  who  complains 
to  prove  its  nnreaaonableness. — Eanaas  City, 
M.  It  O.  By.  Co.  T.  State  (OU.)  912. 

(B)  BapvmeBtetlon  of  CorpormtioB  br  Of- 
flecra  and  Asents. 

Affidavit  for  attachment  on  behalf  of  ooiQora- 
tlon,  see  Attachment,  S  88. 

Finding  that  officer  was  chargeable  wlOi  knowl- 
edge as  eoneluion  of  law,  see  Trial,  i  404. 

t  S97.  If  ortgaice  i^ven  by  a  c<H:poratlon  Aeld 
to  have  been  Unding  on  it — ^Denver. ft  Colorado 
Inr.  Co.  v.  Rudolph  (Colo.)  816. 

I  417.  The  general  manager  of  a  con>oretion 
AeJd  not  empowered  to  waive  a  provision  of  a 
contract  made  by  the  corporation. — Farmers' 
Pawnee  Canal  Co.  v.  Pawnee  Water  Storage 
Co.  (Colo.)  286. 

I  428.  The  minority  of  the  board  of  direct- 
ors of  a  corporation  held'  chargeable  with  knowl- 
edge of  the  act  of  the  majority  acquiring  prop- 
er^ tn  trnat.— Gay  t.  Young  Men'a  Gonaol.  Cd- 
op.  Mercantile  Inat  (Utah)  237. 

{  428.  Tfae  minority  members  of  the  board 
Of  directors  of  a  corporation  are  chargeable  with 
knowledge  of  legal  corporate  acts,  whether  the 
majority  of  the  board  directly  ezerdse  the  cor- 

S)rate  power  or  authorize  an  agent  to  do  so.— 
ay  T.  xoung  Men's  Consol.  Co-op.  Mercantile 
Inst  (Utah)  237. 

(El)  Torts, 

Particular  olattea  of  corporationt  or  aeiocia- 
Hons, 

6ee  Carriers.  {S  307-821;  Railroads,  SJ  31B- 
860,  484;  Street  Railroads,  fil  74-119. 

<F)  Civil  Aetlons. 

Bif  or  Offainat  particular  cloitet  of  eerporaitoni 

or  a$»ociationt. 
See  Carriers,  «{  307-321,  347;   Railroads,  |S 

344-350,  484;  Street  Railroads,  SI  110-119. 
Affidavit  for  attachment  on  behalf  of  corimra- 

tion,  see  Attachment,  S  88. 
Oha^  of  vmoe  dependent  on  nature  of  action 

or  proceeding,  see  Venue,  t  36. 
Piscretion  of  court  as  to  change  of  venue,  see 

Tenue,  {  42. 
Insurance  companies,  see  Insurance,  flS  632-670. 
Local  or  special  \Kwa  relating  to  change  of  ven- 
.  ne  In  acucma  against,  see  Statutes.  |  8S. 

I  61&  The  defenae  of  ultra  vires  most  he 
pleaded,r-Meholin  v.  Oarlson  (Idaho)  70Gl 

I  519.  Where  a  certified  copy  of  a  corpora- 
tion's articles  of  incorporation  are  admitted  in 
evidence,  under  B.  ft  C.  Comp.  La^^  t.  5054, 
as  amended  by  Laws  1906,  p.  Ill,  (l*  tturden 
la  on  the  ojnMsite  par^  to  show  thAi.  the  co^' 
poration  is  inoompeteut  to  transact  ^ 
Pioneer  Hardware  Co.  v.  Fanio 
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S  653.  Minority  bondholders  of  a  corporation 
held,  under  the  facts,  not  entitled  to  the  ap. 
pointment  of  a  receiver.— Frost  v.  Pnget  Sound 
Realty  Associates  (Wash.)  1029. 

t  558.  Receivers  of  going  concerns  should 
not  be  appointed  at  the  Instance  of  mtnori^ 
stock  or  bondholders,  unless  it  clearly  appean 
that  the  rights  of  all  parties  will  he  best  serv- 
ed by  such  procedure.— Frost  v.  Paget  Sound 
Realty  Associates  (Wash.)  1029. 

8  562.  A  receiver  of  an  Insolvent  bank  may 
sue  to  recover  the  purchase  price  of  corporate 
stock.— -Meholin  v.  Carlson  (Idaho)  755. 

S  662.  Where  a  corporation  has  sold  stock 
npon  special  terms,  In  fraud  of  other  snbecrib' 
ers  and  creditors,  a  receiver  appointed  npon  the 
corporation's  insolvency  may  enforce  such  sub- 
scriptitm  disregarding  tbe  apedial  terms.— Me- 
holin T.  Carlson  (Idaho)  756. 

XH.  FOREIGN  OOBFORATXOira. 

Right  to  defend  after  default  judgment  on  con- 
structive service,  see  Judgment  1 142. 

I  668.  Under  Civ.  Code.  S  405,  a  corporation 
held  to  consent  to  service  of  process  on  it  by 
service  on  the  Secretary  of  State.— Holiness 
Ghnrdi  of  San  Jose  v.  Metropolitan  Church 
Aas'n  (CaL  App.)  633. 

8  668.  "Personal  service"  of  process  on  cor- 
porations, under  Code  Gtv.  Proa  8  411.  and  Cir, 
Code,  I  405.  and  "constructive  service,"  defined. 
—Holiness  Church  of  San  Jose  t.  Metropolitan 
Church  Ass'n  (Cal.  App.)  633. 

8  668.  Civ.  Code.  I  406,  hOd  not  to  require 
the  Secretary  of  State,  on  whom  process  In  an 
action  against  a  foreign  corporation  has  been 
served,  to  notify  the  corporation  of  the  pend- 
ency of  the  action.— HollnMS  Church  of  San 
Jose  T.  Metropolitan  Church  Ass'n  (Gal.  AppJ 
633. 

I  672.  Where  a  complaint  alleged  that  plain* 
tiff  was  a  corporation  organized  under  the 
laws  of  a  foreign  state,  held,  reveMlble  error  to 
dismiss  the  complaint  upon  motion  to  set  it 
aside  upon  the  allegations  therein.— Symons- 
Kraussman  Co.  T.  Beno  Wholesale  Liquor  Go. 
(Nev.)  9a 

CORPUS  DELICTI. 

EJvidence,  see  Homicide,  8  228. 
Necessity  of  proof  to  Justify  admission  of  con- 
fession, see  Criminal  Law,  8  617. 

CORRECTION. 

Of  ffssessment  of  taxes,  see  Taxation,  8  498. 
Of  erroneous  isatructions  by  other  instructions, 

see  Trial.  8  296. 
Of  findincs  of  court,  see  Trial,  8  400. 
Of  record  on  appeal  or  writ  of  eriOT,  see  Ap- 

r^al  and  Error,  88  OH  650;  Crindnal  I*tr, 
1110. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  88  163-196. 

COSTS. 

In  action  to  enforce  mechanic's  lien,  see  Me- 
chanics' Liens,  8  310. 
Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review*  see  Justices  of  the 
I    Peace,  8  159. 
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X.  HATVBX,  OBaUMIM,  AHB  EZTEHT 
OF  BIORT  nr  OEinERAXi. 

{  41.  In  ejectment,  a  demand  upon  defend- 
anlp  for  pOBsesaion  under  certain  drcumstsn- 
ces  held  necetBary  before  judgment  could  be 
recovered  acainat  them  for  costa.— Tonopah  & 
O.  B.  Oo.  T.  Fellanbaum  (Nev.)  882. 

H,  PERSONS  WKTtTLBD, 

t  88.  Where  the  transferee  of  the  aubject- 
matter  pending  a  suit  permits  it  to  be  prose- 
cuted in  the  name  of  the  original  parties,  euch 
parties  are  entitled  to  the  costs  of  the  suit,  in 
the  absence  of  a  contract  between  them  to  the 
contraiT.— Crittenden  T.  San  FnuuUaco  Bar.  Un- 
ion (Cal)  103. 

IT.  SEOUBITT  FOR  FATUEITT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  Brror,  |  386; 
Justices  of  the  Peace,  }  159. 

TAXATIOX. 

OompntatioD  of  time  for  filing  cost-bin,  aee 
Time,  I  10. 

S  203.  A  judgment  held  void  to  the  extent  of 
disbunements ;  no  statement  thereof  having  been 
served  on  the  adverse jMirty  as  required  by  Seas. 
Laws  1008,  p.  200.-Sniler  t.  Bhute  (Or.)  467. 

TH.  on  APPEAL  OB  EBBOR,  AND 
ON  NEW  TBIAIi  OB  MOTION 
THEBEFOR. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Brror,  {  385. 

I  244.  Construction  of  an  order  remanding 
ease  as  to  the  use  of  the  word  "appellant"  stat- 
ed.— Crittenden  t.  San  Frandsco  Sav.  Union 
(Cal.)  103. 

I  244.  Under  Supn»ne  Court  rule  23  (144 
Cal.  xlix,  78  P.  xi),  where  two  judgments  were 
involved  in  the  appeal,  and  only  one  is  modi- 
fied, and  the  order  is  silent  as  to  costs,  appel- 
lant is  entitled  to  costs  only  as  to  the  judgment 
modified. — Crittenden  v.  San  Francisco  Sav. 
Union  (Cal.)  103. 

S  244.  Under  Supreme  Court  rule  23  (144 
Cal.  xlix,  78  P.  xi).  appellant  who  succeeds  in 
having  the  judgment  modified  is  entitled  to  the 
costs  of  appeal,  though  the  judgment  of  modid- 
cation  is  eilent  as  to  costs.— Crittendw  v.  San 
Francisco  Sav.  Union  (Cal.)  103. 

I  280.  B.&C  Comp.  %  559,  held  not  applica- 
ble, where  the  problems  were  not  easy  of  solu- 
tion, and  the  suit  was  manifestly  Instituted  and 
prosecuted  in  good  faith.— Livesley  v.  Krebs 
Hop  Co.  (Or.)  «0. 

VIII.  PAYMENT  AND  BEICEDIES 
FOB  OOIXEOTION. 

Payment  or  security;  on  taking  appeal  or  other 

rroceeding  for  review,  see  Appeal  and  Error, 
885;  Justices  of  the  Peace.  S  159. 

IX  ni  OBnUMAIi  PBOBECVnONS. 

Fees  of  prosecuting  attorneys,  see  District  and 
Prosecuting  Attorneys,  $  5. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNSEL 

See  Attorney  and  Client;  District  and  Prose- 
cuting Attorneys. 


COUNTIES. 

See    Municipal    Corporations;     Schools  and 

School  Districts,  SI  41-138. 
County  in  which  to  sue,  see  Veniu. 
Highways,  see  Hl^ways. 

H.  GOVERNMENT  AND  OFFICERS. 

(A)  Ors«ata«tlon  and  Powers  of  0«Y«nt> 
ment  in  General. 

{  24.  The  Oonstttution  held  a  limitation  of 
power,  and  powers  of  local  government  not 
confemd  on  counties  by  the  Constitution  re- 
main in  the  state.— Meman  t.  Shields  (Wash.) 
835. 

V)  Cawkty  Seat. 

Judicial  notice  that  certain  towns  are  county 
seats,  see  Evidence,  S  25. 

(D>  Oflleers  and  Aseats* 

Act '  regulating  fees  as  denial  Af  equal  pro- 
tection of  laws,  see  Goustitutioual  Law,  {  225. 

Clerics  of  courts,  see  Clerks  of  Courts. 

Compensation  of  county  attorneys,  see  District 
and  Prosecuting  Attorneys,  f  5. 

Execution  of  tax  deed  by  deputy,  see  Taxa- 
tion, 8  765. 

Increase  of  compensation  dorinc  term,  aee  Of* 

fleers,  §  100. 
Payment  to  county  treasurer  for  redemption 

from  tax  sale,  see  Taxation,  |  710. 
Prosecuting  attorneys,  see  District  and  Ptose- 

cuting  Attorneys. 
Sheriffs,  see  Sheriffs  and  Constables. 

S  03.  In  proceedings  by  a  clerk  of  the  district 
court  for  additional  clerical  assistance,  under 
Rev.  C!odes,  {  2119.  an  application  held  to  con- 
fer jurisdiction  to  authorize  the  appointment  of 
a  deputy.— 'Dukes  v.  Board  of  County  Gom'rs  of 
Boise  County  (Idaho)  481. 

§  63.  A  paper  addressed  by  a  county  official 
for  additional  clerical  assistance,  under  Rev. 
Codes.  {  2119,  held  to  be  not  an  additional  ap- 
plication, but  merely  an  argument  in  support  of 
the  former  one. — Dukes  v.  Board  of  County 
Com'rs  of  Boise  County  (Idaho)  491. 

I  101.  In  an  action  on  a  county  officer's 
bond  conditioned  as  required  by  Rev.  Codes.  { 
384,  the  sureties  could  not  claim  that  the  coun- 
ty was  estopped  to  assert  liability  because  the 
misconduct  of  other  officers  contributed  directly 
to  the  loss.— Silver  Bow  County  v.  Davies 
(Mont.)  81. 

ni.  PBOFEBTT,  OONTBAOTS,  AND 
IJABIX.ITIE8. 

(B)  Contracts. 

}  113.  County  commissioners  held  not  au- 
thorized to  employ  and  pay  for  bailiffs  and  as- 
sistant clerks  for  justices  of  tlie  peace  in  cities 
of  the  Orst  dass.  Const,  art.  4.  S{  10,  11; 
Laws  1009,  p.  567;  Ballinger's  Ann.  Codes  ft 
St.  g§  54T,  K>2,  1647  (Pierce's  Code,  M  •'t»00. 
3005,  2851).— McEl wain  t.  Abraham  (Wash.) 
832.  . 

(G)  Gonnty    Bxpenaea    and    Cliarares  and 
Statatorr  Uabillties. 

Liability  on  bond  of  clerk  o£  court  for  fraudu- 
lent uaims,  see  Clerits  of  Courts,  |  74. 

nr.  FIBCAI.  MANAOEBIENT,  PUBUO 
DEBT,  SEOUItlTIES,  AND 
TAXATION. 

Taxes  for  highway  purposes,  see  Higbways,  H 

, 122-130. 

S  158.  Pol.  Code,  |  4350  (Rev.  Codes,  |  2980, 
Aeld  to  restrict  the  county  treasurer's  right  to 
pay  Jury  and  witness'  certifloates  to  the  same 
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«ctent  at  other  county  dalma:-— Silrer  Bow 
Oonntj  T.  Da¥lea  (Mont.)  81. 

(  192.  County  commiwionen  held  to  have 
authority  under  Sess.  Laws  1900,  c  2  (Comp. 
Laws  1900,  I  219).  to  levy  a  tax  to  co-operate 
with  the  State  Board  of  Agriculture  in  eradi- 
cating ti(±8.— Beaman  t.  Board  of  Com 're  of 
Uncoln  County  (Okl.)  520. 

yn.  ACTIONS. 

Change  of  nam,  mm  Venue,  ||  86,  42. 

COUNTS. 

Separate  counts  In  pleading  neeesti^  and  suf- 
ficiency of  election,  see  Indictment  and  In- 
formatioD,  f  132. 

Separate  counts  in  pleading,  riKht  to  Join,  see 
Indictment  and  Informatloa,  {  132. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attom^s. 

COUNTY  ROADS. 

See  Highways. 

COUNTY  TREASURER. 

Bxecntion  of  tax  deed  by  deputy,  see  Taxation, 
J  765. 

Faymeots  to  county  treasurer  oa  redemption 
from  tax  sale,  see  Taxation,  g  710. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment 

Appellate  jurisdiction,  see  Appeal  tod  Error, 
S  21 ;  JuaUces  of  the  Peace,  |  141. 

Certiorari  to  review  ded^ons  and  proceedings 
of  courts,  see  Certiorari,  fiS  15, 1& 

ConBtltutional  exercise  of  judicial  powers  In 
general,  see  CoDStitutlonal  Law,  {  70. 

Contempt  of  court,  see  Contempt 

Judicial  authority  and  duty  to  constme  stat- 
utes, see  Statutes,  I  176. 

Judicial  notice  of  Jnnsdiction,  organization,  and 
procedure  of  courts,  see  Gvidence,  |  43. 

Juriedictioa  to  make  award  of  alimony  and 
other  allowances  on  divorce,  see  Divorce,  I 
201.  ,  f 

Province  of  court  and  jury,  see  Criminal  Law, 
H  741-764;  Trial,  $9  136-17& 

Right  to  trial  by  jury,  see  Jury,  M  13-34. 

Tnal  by  coart  without  Jury,  see  Trial,  ff  374- 
384. 

X.  NATURE.  EXTENT,  AND  EXEROXSB 
OF  JUBISDICTION  IN  OENERAL. 

Want  of  jurisdiction  ground  for  prohibition, 
see  Prohibition,  |  10. 

S  8.  A  judgment  of  a  Texas  court  subroga- 
ting an  insurance  company  to  a  mechanic's  lien 
on  property  in  this  state  held  invalid^Burton' 
Ungo  Co.  T.  Patton  (N.  M.)  679. 

I  24.  Parties  cannot  waive  jurisdiction  of 
the  subject-matter  nor  confer  It  by  consent.— 
Stimpson  Computing  Scale  Co.  v.  Superitnr 
Court  of  Yuba  Coun^  (Cal.  App.)  1013. 

n,  EtTABIilBHlKENT,  ORGANIZA- 
TION, AND  PROOEDraE  IN 
OENBRAIt. 

(A)  Orcmtloa  aaA^^utitwttoa,  Court 
deiks  of  courts,  see  CleAs  of  Courtk 


(D)  Ralca    of    DMtolAB,  AUMIaattoaa, 
OplMlmta*  SM<  Reeordjs. 

Decision  of  apiwllate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Qrror,  fi  1195. 

Former  dectaion  of  an>«liBte  court  as  law  of 
the  case  oa  subsequent  appeaL  see  Appeal  and 
Error,  {§  1007, 1099. 

J 92.   Certain  holding  in  an  opinion  heid  not 
ter.— Shiies  t.  Allen  (Colo.)  1072. 

J 83.  A  question  held  foreclosed  under  the 
e  of  stare  decisis.— Irving  Beal  Estate  Co. 

V.  City  of  Portland  (Or.)  956. 

I  93.  There  Is  no  constitutional  right  pre- 
cluding courts  from  reversing  their  decisions 
upon  matters  of  property  rights.— Ettor  t.  CS^ 
of  Taomia  (Wash.)  1061. 

S  97.  Whether  a  law  is  ex  post  facto,  being 
a  federal  question,  the  decision  of  the  United 
States  Supreme  Court  is  conclusive  njton  the 
question  and  binding  upon  the  state  courts. — 
State  T.  Smith  (Or.)  980. 

S  90.  Tlie  ruling  of  the  trial  court  on  evi- 
dence is  the  law  ox  the  case  for  all  purposes  of 
the  trial— People  v.  Swaile  (Cal  App.)lS4. 

VI.  OOmtTB  OF  APPEXXATO  JURIS- 

DIOTION. 

Appellate  Jurisdiction  In  general,  see  Appeal 

and  Brror,  |  21. 
Decisions  reviewable,  see  Appeal  and  Error,  t| 

4G~125. 

Jurisdiction  of  appeals  from  justices'  courts, 
see  Justices  of  ue  Peace,  S  141. 

(B)  Courts  of  Pajrtlonlar  States. 

8  212.  A  suit  to  restrain  the  pollution  of  a 
water  course  held  a  suit  in  equity,  ao  that  an 
appeal  from  a  decree  therein  could  not  be  taken 
to  the  appellate  court.— Tuba  County  v.  North 
American  Consol.  Gold  Mining  Co.  (Cal.  App.) 
138. 

§  212.  Where  the  appellate  court  has  no  ju< 
risdiction  to  determine  the  merits  of  a  contro- 
versy, it  has  no  jurisdiction  to  entertain  an  ap- 
peal from  any  Judgment  or  order,  whether  in- 
volving the  merits  or  not— Yuba  County  v. 
North  American  Consort.  Oold  Mining  Co.  (Cal 
App.)  188. 

VXX.  UNlTiiU  STATES  OOITRTS. 
(K)  Territorial  and  ProTlsloaal  (Joarts. 

S4S1.  A  county  court  to  which  a  guardian- 
p  proceeding  has  been  transferred  that  would 
have  been  properly  triable  in  another  county 
held  not  ousted  of  jurisdiction  by  Seas.  liaws 
1907-^  p.  212.— Eaves  v.  Mullen  (Okl.)  433. 

i  431.  A  guardianship  proceeding  pending  in 
a  United  States  court  of  the  Indian  Territory 
when  the  state  was  admitted  was  transferred  to 
the  county  court  of  the  county  under  Enabling 
Act  June  10,  1906,  e.  3335,  |  19.  34  Stat  277, 
and  Const  Schedule,  i  28.— Eaves  t.  Mullen 
(OkL)  433. 

Vm.  OONOURRENT  AND  OONTUOT- 
INO  JURISDICTION,  AND 
OOmTY. 

(A)  ConAa  of  Same  State,  aad  Traaater 
of  Caasea. 

Change  of  venue,  see  Criminal  Lew,  1 134 :  Ven- 
ue, H  36-72. 

Transfer  of  criminal  causes,  see  Criminal  Law. 
i  101. 

i  486.  An  appeal  from  an  order  changing  the 
place  of  trial  of  an  equity  suit  erroneously  taken 
to  the  appellate  court  will  be  transferred  to  the 
Supreme  Court,  under  Const  art  d,  {  4.— Yuba 
Coun^  T.  North  American  Consol  Gold  Bflning 
Co.  (Oal.  App.)  m 
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COVENANT,  ACTION  OF. 

COTenants  on  wUdi  the  action  may  be  main* 
tained,  see  Covenants. 

COVENANTS. 

In  leaset  ai  to  aseicnment  or  snblettins,  see 

Landlord  and  Tenant,  |  76. 
Beetraining  breach,  see  Injunction,  |  62, 

Z.  BEQUISITES  AND  VAI<IDITT. 
(A)  Bxpresa  Coveaant*. 

51.  A  restrictive  covenant  in  a  deed,  pro- 
ing  tbat  the  nee  of  firearms  on  the  premisea 
shall  be  forever  prohibited,  held  not  void  either 
as  being  anreaaonable  or  in  violation  of  the  in- 
herent rieht  of  the  dtiaens  to  bear  amu.— Guar- 
anty Realty  Co.  t.  Beereation  Gnn  Club  (Cal. 
App.)  625. 

n.  OONSTRUOTION  AND  OPB&A- 
TIOX. 

(O)  Cvnnmntu  M  to  Vmm  «f  B««l  Piwv«r<r> 

Notice  to  Hubseqaent  purchasers,  see  Vendor 

and  Purchaser,  t  231. 
Bestrainlng  breach,  see  Injunction,  S  62. 

S  49.  In  an  action  where  the  only  issue  was 
aa  to  defendant's  rights  as  (rraator  to  enforce  a 
restrictive  covenant  for  the  benefit  solely  of  bis 
remainiuK  lands,  a  third  party  held  not  entitled 
to  interrene.'— Guaranty  Realty  Go.  t.  Recrea- 
tion Gnn  Club  (Col.  App.)  6^ 

(D)  CoTem«Bts   Rnnniaar  wltli   the  Ijud. 

Notice  to  snbseguent  purcbasera,  see  Vendor 
and  Parchaser,  i  231. 

COVERTURE 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Wltnemes,  H  321-405. 

CREDITORS, 

See  Attachment:  Compromise  and  Settlement ; 
Ehcecution;  Bzemptlons;  Fraudulent  Con- 
veyances; Gamislmient;  Homestead;  Pay- 
ment; Release. 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest. 

Of  decedent,  see  Executors  and  Administraton, 

S 202^231. 
rogation  to  lightt  of  creditor,  wa  Snbrofa- 
tion. 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Competency  and  challenge  to  jurors,  see  Jury, 

H  no,  118. 

GrosB-examinatlon  of  accused,  see  Witnesses,  i 

2T7. 

Bx  poet  facto  laws,  see  Constitutional  Law,  SI 
1^,  203.  .        '  " 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Pnweca- 
tion. 

Prosecuting  officers,  see  District  and  Prosecut- 
ing Attorneys. 

Right  of  accused  to  trial  under  laws  existing  at 
time  of  offense,  see  Constitutional  Law,  S  199. 

Summoning,  attendance,  discharee,  and  compen- 
HEtion  of  jurors,  see  Jury,  §  i7. 


REPOBTRR. 


ParHcutar  offeatet. 

See  CoospiraCT,  fit  23-48 ;  Contempt;  Gamln& 
K  87,  94:  Homicide;  Lewdness;  Libel  a^ 
Slander,  ff  142,  14a 

Assault  with  intent  to'  Ull,  see  Homidde,  |  86. 

Larceny,  see  Larceny. 

Misuse  of  explosives,  see  ESxplosiTes,  { 

Practicing  medicine  or  saigery  witliout  authori- 
ty, see  Physicians  aod  Surgeons,  %  6l 

Vi^atHjns  of  aoti-tnist  laws,  see  MMiopolies,  H 

Violations  of  liquor  laws,  see  lAtxHttcatlnK  LIq- 

uors.  fit  146,  147,  207-224. 
Violations  of  municipal  regulations,  flee  Manld- 

pal  Corporations,  {  642. 
yfolatiODS  of  postal  lawa,  see  Post  Office,  f  48. 

I.  HATimE  AMD  EIJMBITO  OF 
CBXMB  AHDDBFBNWBB 

nr  oueeain 

S  9.  There  are  no  common-law  offenses  in 
Oregon ;  only  those  acts  being  crimes  which 
are  so  designated  by  statute.— State  v.  Smith 
(Or.)  980. 

I  16.  Laws  Ex.  Sess.  1901,  c  6,  saving  rights 
of  state  as  to  offenses  committed  before  repeal 
of  statute,  held  constitutional. — State  t.  Han- 
over (Wash.)  388. 

f  10.  A  prosecution  for  practicing  medicine 
withoat  a  license,  under  Laws  1889-90,  p.  11^ 
S  S,  pending  the  r^al  of  the  act  by  Lawa  1909, 
p.  677,  c  192,  was  saved  by  Laws  Ex.  Sess. 
1901,  c.  6,  p.  13.— State  v.  Hanover  (Wash.)  388. 

!i  27.  Whether  an  offense  is  a  felony  or  a 
sdemeancH-  is  determined  not  by  its  character- 
isatioD,  butt?  the  punishment  authorised  under 
Pen.  Code,  1 17-— People  r.  Sacramento  Butcb* 
en'  Protective  Aas'n  (CaL  App.)  712. 

rr.  JITBIUIIOTXOH. 

I  86.  Und«:  Const  art.  6,  $  5,  Pen.  Code,  | 
1425,  and  Sacramento  City  Charter  (St.  18^ 
c.  7)  art  4,  subd.  3.  a  prosecntion  for  violating 
Anti-Trust  Act  1907  (St  1007,  c.  530)  in  the 
city  of  Sacramento  was  within  the  exclusive 
original  jurisdiction  of  the  superior  court  of 
Sacramento  county. — People  v.  Sacramento 
Butchers'  Protective  Ass'n  (Cal.  App.)  T12. 

i  90.  PoL  Code,  1  4426,  regulating  jurisdic- 
tion of  police  courts,  does  not  confer  any  great- 
er jurisdiction  as  to  misdemeanors  than  is  con- 
ferred on  justices  by  Fen.  Code,  i  1426.— People 
7.  Sacramento  Butchers*  Protective  Ass'n  (CaL 
App.)  712. 

S  90.  The  Legislature  may  confer  on  justice 
and  police  courts  jurisdiction  of  all  misdemean- 
ors; such  conrts  being  limited  only  in  the  exe- 
cution of  their  judgments  of  imprisonment  to 
imprisonment  in  a  local  or  county  jail. — People 
T.  Sacramento  Butcher^  Protective  Ass'n  (Cal. 
App.)  712. 

S  90.  Under  Const,  art  4,  Si  6,  10,  misde- 
meanor  cases  may  be  placed  within  the  jurisdic- 
tion of  justices  of  the  peace  or  other  courts.— 
State  T.  Hagimori  (^Vasb.)  855. 

S  90.  Under  Ballinger's  Ann.  Codes  &  St  H 
938,  962  (Pierce's  Code,  SS  3488,  3508),  and  sec- 
tion 46S3,  as  amended  by  Laws  1901,  c  35.  a 
police  justice  of  a  city  held  to  possess  jurisdic- 
tion to  try  a  violation  of  an  ordinance  author- 
izing the  impositi(ui  of  a  fine  not  exceeding 
$30U,  or  imprisonment  not  exceedingthree 
months,  or  both.— Stato  t.  Hagimori  (Wash.) 
855. 

S  101.  Under  Bill  of  Rights,  {  la  held,  that 
the  district  court  has  implied  jurisdiction  to 
receive  and  dispose  of  indictments  for  misde- 
meanors.—AntonelH  V.  State  (Okl.  Cr,  App.) 
951.  953;  Petitti  v.  State  (Okl.  Cr.  App.)  964. 
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Oi)  01uMs«  of  Veaa*. 

I  134.  A  petition  for  a  change  of  renne  be- 
cause of  prejudice  aicainat  accuBpd  ig  insufficient 
where  not  rappotted  by  the  afidavlt  of  three 
disinterested  pemona,  as  nqulred  bj  Gonop. 
Laws  1909.  |  6706.— Black  v.  Stat*  (Okl.  Cr. 
App.)  524. 

VI.  uuTAxioir  or  FBOSEOimoira. 

§  1S2.  Rer.  Codes,  S  0029,  providing  an  ex- 
ception to  tlte  general  statute  of  limitations,  ap- 
pUcaUe  to  prowcntlon  to  misdemeanors,  cau- 
not  be  enlaiited  beyond  what  Its  plain  language 
Imports,  and,  whenever  the  exception  Is 
Toked,  the  case  must  clearlj  fall  within  It. — 
State  T.  Clemens  (Mont.)  890. 

I  1S2.  Rev.  Codes,  S  9029,  excepting  cer- 
tain cases  frtmi  tlie  statute  of  limitations  in 
criminal  prosecutions,  does  not  app^  to  a  pros* 
ecatlon  for  a  misdemeanor  committed  within 
the  state  while  defendant  was  a  resident  there- 
of.—State  V.  aemens  (Mont)  896. 

S  152.  The  fact  that  one  aecosed  of  crime 
is  absent  from  the  state  does  not  constitute  anj 
excuse  for  delay  In  filing  an  Information  against 
him.— State  V.  Clemens  (Mont)  896. 

TH.  FOBKEB  JEOFABDT. 

I  162.  Comp.  Laws  1897.  |  3423.  providing 
that  a  nolle  prosequi  cannot  be  entered  after  an; 
testimony  has  been  introduced'  for  accused,  if 
a  legislative  attempt  to  give  the  right  to  dis- 
miss at  anj;  time  before  accused  offers  proof  so 
as  to  avoid  jeopardy,  is  unconstitutional. — 
United  States  v.  Aurandt  (N.  M.)  1064. 

I  ITS.  Accused  is  placed  in  jeopardy  when, 
after  Issae  j<^ned  upon  a  valid  indictment  be- 
fore a  competent  court,  tlie  Jury  is  impaneled 
and  sworn  to  try  his  cause.— tTnlted  States  t. 
Aunndt  (N.  M.)  1064. 

J 177.  The  sustaining  of  ft  demurrer  to  an 
Ictment,  cliarglng  misdemeanor,  is  no  Iwir  to 
a  Bubsegnent  prosecution  by  information  for 
the  same  offense.— Ex  parte  Dodsoo  (Okl.  Cr. 
App.)  4G0. 

i  178.  The  filing  of  an  Information  in  the 
superior  court  on  appeal  from  a  conviction  In 
a  justice's  court  on  a  complaint  does  not  con- 
stitute a  dismissal  of  the  complaint  and  bar  fur- 
ther prosecution.— State  v.  Poyner  (Wask.)  181, 

I  196.  There  is  no  former  jeopardy  where 
testimony  necessary  to  sustain  the  latter  charge 
would  not  be  admissible  to  sustain  the  former. 
—United  States  v.  Aurandt  (N.  M.)  1064. 

I  196.  Accused  held  not  to  have  been  pat  In 
Jeopardy  a  second  time  by  an  Indictment.— 
United  StatM  t.  Aurandt  (N.  M.)  1064. 

TBI.  PBEXJOaHABT  OOMFIAIKT,  AF- 
FIDAVIT. WABBAlfT.  EXAia- 
NATION.  OOJCMITBIENT.  AlVD 
SCTOCAST  TBIAI^ 

I  209.  Under  Pen.  Cbde,  H  811,  812.  the  in. 
stmment  on  which  a  warrant  of  arrest  is  au- 
thorised is  not  a  "complaint,"  but  it  is  more 
like  a  deposition  only.— People  v.  Sacramento 
Botchers'  Protective  Ass'n  (Cal  App.)  712. 

1  218.  A  coroner's  warrant  for  tlie  arrest  of 
one  found  guilty  by  the  coroner^s  jut7,  issued 
under  Gen.  St  1901,  i  1760,  held  a  sufficient 
fOnndatioD  for  a  preliminary  examination  be- 
fore a  magistrate,  being  equivalent  to  a  tparraot 
issued  by  a  justice,  under  sections  It^a  and 
1771.— State  v.  Brecount  (Kan.)  78a 

I  238.  Evidence  held  soffldent  to  _t  a 

magistrate's  order  nl  commitmeat  iit)^t)f^peQ- 
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Code.  I  S72r— Ex  parte  Eawftgnch(  (CaL.  App.) 
727. 

I  2S&  Upon  a  magistrate's  preliminary  ex- 
amination, evidence  of  the  corpus  delicti  held 
BufBcient  to  warrant  the  reception  of  evidence 
tending  to  connect  the  pers<Hi  examined  with 
the  commisslMi  of  the  aUeged  crbna.— Bk  parta 
Kawagucbi  (Cal.  App.)  727. 

I  241.  A  commitment  held  not  fatally  defect- 
ive as  describing  the  offense  only  as  the  offense 
"in  the  within  depositions  mentioned." — People 
V.  Sacramento  Butchers'  Protective  Ass'n  (Cal. 
App.)  712. 

8  241.  In  the  absence  of  a  spedfic  descrip- 
tion of  the  offense  In  an  order  of  commitment, 
the  depositions  must  show  the  commission  of 
the  offense,  or  disclose  probable  reason  for  be- 
lieving defendant's  connection  with  its  rommis- 
Bion.— People  v.  Sacramento  Butchers*  Protect- 
ive Ass'n  (Cal.  App.)  712. 

fl  241.  Description  of  an  offense  In  the  com- 
tment  for  a  felony  charge  need  not  conform 
to  the  technical  precision  required  in  an  indict- 
ment or  information.— People  v.  Sacramento 
Butchers'  Protective  Ass'n  (Cal.  App.)  712. 

I  241.  Under  Pen.  Code,  S  1428,  a  commit- 
ment order  is  "made"  when  entered  on  the  juiu 
tice's  docket  and  Is  not  invalidated  by  failaie 
to  indorse  It  on  the  com^aint  or  depontions. — 
Pemle  v.  Sacramento  Bntchws'  Protective 
AsB^n  (Cal.  App.)  712. 

IZ.  ABRAIOmCEJCT  AND  FI.EAS,  AVD 
HOZXB  FBOBEQUI  OR  BISOOX- 
TIirUAKOE. 

I  266.  One  charged  with  crime  mnet  be  ar- 
raigned and  permitted  to  plea  before  the  Im- 
paneling and  swearing  of  the  Ju^.— United, 
States  T.  Anrandt  (S,  H.)  1064. 

I  2^  If,  after  a  criminal  trial  Is  commenc- 
ed. It  is  discovered  that  there  has  been  no  ar- 
raignment or  plea,  the  trial  must  be  begun 
anew,  the  jury  being  reimpaneled  and  resworn, 
and  the  testimony  retaken. — United  States  v> 
Aurandt  (N.  M.)  1064. 

I  801.  An  application  for  leave  to  withdraw 
a  plea  and  file  a  demurrer  held  property  denied. 
-Hunter  v.  State  (Okl.  Cr.  App.)  444. 

I  801.  An  application  for  leave  to  withdraw 
and  move  to  set  aside  an  Indictment  held  prop- 
erly overruled,  where  substantial  justice  will 
not  be  promoted  thereby,  nor  the  substantial 
rights  01  accused  prejudiced.— Hunter  v.  State 
(Ukl.  Cr.  AppJ  444. 

Z.  BVlllEKCE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses. 88  32-219. 

Credibility,  impeachment  contradiction,  and  cor- 
ro  bo  ration  of  witnesses,  see  WltnMses,  |8  321- 
406. 

Cross-examination  of  witnesses,  see  Witnesses, 

88  208.  277. 
E^xaminatton  of  witnesses,  see  Witnesses,  ii 

286-277. 

In  partieular  criminal  proeeoutiont. 

See  Conspiracy,  8  47;  Homicide,  81  154-2.'>1: 
Larceny,  8  ^ ;  Lewdness,  f  9 ;  Rape,  8  52. 

For  conwiracy  in  restraint  of  trad&  see  Honop- 
olies,  rsi. 

For  practicing  medkine  without  authority,  see 

Physidans  and  Suneons,  |  6. 
Violations  of  liquor  uws,  see  Intoxlcatiiig  IJq- 

uon,  8  224. 
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(A)  Jnaiolal  -HotiM,    PvcauKptlba*,  «nd 

Bnrdea  mt  Proofi 

S  308.  One  is  presumed  innocoit  until  hii 
guilt  U  proved  beyond  a  reeatHiable  doubt. — 
State  T.  Clark  {WUbJi  1017. 

(B)  Vmetm  im  ud  RelcTrntt  t*  luaesi 

and  Re«  Geatn. 

f  345.  Evidence  tending  to  show  preparation 
for  the  commission  of  a  crime  diarxed  field  ad- 
mifisible  to  ihow  Intent.— State  t.  Marren  (Ida- 
ho) 093. 

fi  351.  Evidence  tending  to  show  accnsed'a 
attempt  to  fabricate  or  procure  false  evidence 
held  admisaiUe  to  show  his  consciouanesi  of 
Kuilt.— Stata  T.  Marren  (Idaho)  098. 

I  366.  In  a  homicide  case,  testimony  as  to 
certain  statements  bj  decedent  held  not  rea 
gestiB.— AusmuB  v.  People  (Colo.)  204. 

(O  Otber  Off«nB«a,  and  Cltaraeter  of  Ae- 
eaa«d. 

I  360.  Evidence  relevant  to  the  issue,  by 
tending  to  explain  the  offense  charged.  Is  not 
incompetent  because  it  also  tends  to  prove  ac- 
cused's guilt  of  another  crime.— Hunter  t.  State 
(Okl.  Cr.  App.)  444. 

S  371.  In  a  prosecution  for  placing  dynamite 
oh  the  .porch  of  a  bouse,  evidence  that  defend- 
ant also  threw  rocks  into  the  house  held  not  ol>- 
jectionable  as  tending  to  establish  an  Independ- 
vat  offense.— People  v.  Swaile  (Cal.  App,)  134. 

(D)  Matevlalltr  Mid  CoaspeteBey  In  Gen- 
eral. 

S  394.  Evidence  otherwise  admissible  against 
.accused  cannot  be  excluded  because  illei^ally  ob- 
tained.—People  V.  Swaile  (Cal.  App.)  134. 

'  (B)  Beat  and  Secondary  and  Demonatro* 
tlve  Bvldenec. 

I  404.  In  a  prosecotfoQ  for  homicide,  eri* 
dence  that  a  pistol  was  discovered  on  the  floor 
where  defendant  was  arrested  held  admiBstble. 
—State  T.  Lem  Woon  (Ot.),974. 

(F)  AdHlaalOBB,  Deelamtiona,  «nd  Haar- 

aay.  • 

Dying  declarations,  see  Homidde,  H  210,  218. 

I  407.  Whether  accusatory  statements  made 
to  a  person  charged  with  crime  are  admissible 
depends  on  his  answer  or  act  when  so  accused. 
—People  T.  Swaiie  (Cal.  App.)  134. 

S  407.  Accusation  of  crime  calls  for  a  reply 
even  from  a  person  under  arrest,  where  the  cir- 
cumstances indicate  that  he  was  free  to  re]  ' 
if  he  chose  to  do  so.— People  t.  Swaile  (* 
App.)  134. 

t  In  A  prosecutiw  for  misuse  of  dyna- 
mite, evidence  of  accused's  conduct  when  cbai^ 
ed  with  also  throwing  rocks  into  the  bouse  he 
attempted  to  dynamite  held  admissible.- People 
v.  Swaile  (Cal.  App.)  134. 

fi  415.  Certain  testimony  held  incompetent 
as  hearsay.— State  v.  Bees  (Mont.)  893. 

S§  419,  420.  Certain  testimony  held  inadmis- 
sible as  hearsay  in  a  homicide  case.— Ausmus 
V.  People  (Colo.)  204. 

(G)  Acta  and  Declaratlona  of  Conaplratora 

and  CodeCendanta. 

.  fi  422.  Where  the  existence  of  a  conspiracy 
is  proved,  the  act  of  any  of  the  conspirators  is 
competent  evidence  against  the  others. — Bauer 
V.  State  (Okl.  Cr.  App.)  525. 

.  S  427.  In  a  prosecution  for  assault,  evidence 
of  threats  held  inadmissible.— Bauer  t.  State 
(Okl.  Cr.  App.)  52.'. 


<H)  Doeamenta^  BhrUeni*  mad  srnlaalon 
of  Parol  BiTldeaae  Tl&erebr- 

Use  of  writings  to  refresh  monoiy  <^  witness, 
see  WitneaseB,  |  255. 

(I)  OpIntoB  BTidenecf. 

J  478.  "Brperf*  defined.— Ansmus  t.  People 
(Colo.)  204. 

I  47a  A  witness  held  qualtEed  to  testify  as 
an  expert  to  the  genuineness  of  XX*8  and  cross- 
es forming  an  illiterate's  signature.- Ausmna  t. 
People  (Colo.)  204. 

S  485.  A  handwriting  expert  may  state  bis 
opinion  hypothetlcally  on  specimens  hand- 
writinfT  submitted,  the  genuineness  of  which  Is 
admitted  or  otherwise  proved^— Auamus  v.  Peo- 
ple (Colo.)  204. 

I  401.  Under  Mills'  Ann.  St  fi  4185,  par.  11. 
and  Mills'  Ann.  St.  Rev.  Supp.  1746c,  ae  well 
88  in  absence  of  the  statutes,  the  gennineness 
of  XX's  and  crosses  used  as  an  illiterate's 
signature  Acid  a  prmer  subject  of  npert  te»- 
timony.— Ansmus  r.  People  (Colo.)  204. 

(K)  Confeaalona. 

Admissibility  of  confession  In  letter  from  bos- 
band  to  wife,  see  Witnesses,  §|  52,  101. 

fi  517,  A  ruling  permitting  the  introduction 
of  a  confession  before  proof  of  the  corpus  delicti 
is  not  reversible  error  unless  accused  is  preju- 
diced thereby. — People  v.  Swaile  (Cal.  App.)' 
134. 

g  517.  Evidence  held  to  safficiently  show  the 
corpus  delicti  in  a  prosecution  for  the  wrongful 
use  of  explosives  to  justi^  the  admission  of  ac- 
cused's confession.— People  t.  Swaile  (Cal.  App.) 
134. 

(H)  Welylit  and  Safflelener* 

Circumstantial  evidence  of  criminal  conspiracy, 

see  C-onspiracy,  |  47. 
Credibilitjr,   impeachment,    corroboration,  and 

contradiction  of  witnesses,  see  Witnesses,  H 

321-406. 

In  particniar  oriminal  proaeeutioma. 

See  Conspiracy,  S  47;  Homicide.  H  228-254; 
Rape,  fi  52. 

For  conspiracy  in  restntlnt  of  trade,  see  Moni^ 
oHes,  {  31. 

XI.  TIME   OF  TBIAI.  AHD  OOliTIH* 

ITAirOE. 

fi  590.  A  motion  for  a  continuance,  on  the 
ground  that  counsel  had  not  sufficient  time  to 
prepare,  held  properly  denied.— Hunter  v.  State 
(OkL  C^.  App.)  444. 

Xn.  TRIAL. 

Competency  of  and  chaUenge  to  Jurors,  aae  Jury, 
fiS  116v  118. 

Summoning,  attendance,  dtscharie,  and  compen- 
sation of  jurors,  see  Jury,  {  Tf. 

In  particular  cHmtnal  progecutiont. 
See  Conspiracy,  fi  48;  Homicide.  H  260-309. 
For  misnse  of  exploeives,  see  Explosives,  |  5. 

(C)  Reee»tlon  of  Bvldenea. 

Examination  of  witnesses,  see  Wltnenes,  K 

23fi-277. 

t  678.  In  a  prosecution  for  rape,  an  riectlon 
by  the  prosecuting  attorney  to  refy  on  the  com- 
mission of  the  offense  between  January  19  and 
26,  1909,  held  sufficient.- State  v.  Biggs  (Wash.) 

374. 

fi  681.  Evidence  that  a  certain  drink  was  not 
intoxicating  held  property  ezdnded.— PetittI  v. 
State  (Okl.  Cr.  App.)  954. 
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<D)  ObJeetlOM  .to   Bhrtdeaee,   MotlODS  to 
Strike  Ont,  »nd  Kxeepttox*. 

S  608.  In  a  prosecatlon  for  practician  medi- 
(^ne  without  a  Ucente,  in  prescribing  and  fitting 
glasses,  whether  the  treatment,  if  any  was  pre- 
Bcribed,  was  or  was  not  beneficial,  held  not  in 
Issue.— State  t.  Snearly  (W70.)  SS&. 

(B)  AvvBawata  and  Coataet  of  Cfmnael. 

I  70a  It  was  net  mikconduct  of  the  district 
attorney  to  retender  excluded  evidence  after  an 
apparent  change  of  ruling  on  the  subject  by 
the  court. — People  v.  Swaile  (CbI.  App.)  134. 

I  719.  In  a  prosecution  for  the  illegal  use 
of  explosives,  evidence  held  sufficient  to  warrant 
the  district  attorney  in  calling  the  jury's  at- 
tention to  defendant's  alleged  act  In  throwing 
rocks  Into  complainant's  hoose.' — People  t. 
Swaile  (Cal.  App.)  134. 

i  720.  The  district  attorney,  in  his  argument, 
AeM  justified  in  drawing  an  inference  that  ac- 
cused, if  guilty  of  placing  dynamite  on  the  porch 
of  an  inhaliitea  dwelling,  intraded  to  aasaarinate 
some  one.— People  v.  Swaile  (Cai.  App.)  134. 

i  730.  Objectionable  remarlts  of  counsel  for 
state  in  a  criminal  prosecution,  induced  by 
counsel  for  defendant  objecting  to  a  question  to 
a  witness  proper  on  cross-ezamlDation,  are  not 
reversible  error  where  stricken  on-  objection. — 
State  V.  Lem  Woon  (Or.)  074. 

(P)  ProTlnce  of  Court  and  Jury  Ib  Gea- 

In  particular  criminal  prosccuiions. 

See  Conspiracy,  S  48;  Homicide,  $§  280,  276. 

i  741.  The  truth  or  falsity  of  an  admission 
by  accused  and  the  weight  to  be  given  it  are  pe- 
onliarly  for  the  Jury.— Ausmus  t.  People  (Colo.) 
204. 

I  741.  The  jury  are  the  judges  of  the  facts, 
and  the  weight  to  be  given  to  testimony. — State 
V.  Marren  (Idaho)  903. 

f 742.  The  jury  are  the  judges  of  the  cred- 
litj  of  witnesMS.— State  t.  Marren  (Idaho) 
093. 

S  7SD.  In  a  prosecution  for  assault  with  in- 
tent to  kill,  an  instruction  as  to  presumption 
from  a  firing  a  pistol,  Aeld  error. — Horton  v. 
People  (Colo.)  2S7. 

S  759.  An  instruction  which  leaves  the  fact 
of  flight  of  defendant  to  the  jury,  and  instructs 
as  to  the  elTect  of  flight,  is  not  an  invasion  of 
the  province  of  the  Jury.— State  v.  Lem  Woon 
(Idaho)  974. 

S  762.  In  a  prosecution  for  assault,  a  charge 
that,  if  the  jury  is  unable  to  find  accused  guilty 
as  charged,  they  should  then  consider  the  evi- 
dence as  applied  to  the  next  lower  degree  of 
crime,  held  erroneous.— Bauer  v.  State  (Okl.  Or. 
App.)  525. 

H  763,  764^  A  charge  that  acts  and  state- 
ments of  a  conspirator  made  after  the  conspira- 
cy ended  are  presumed  in  law  to  be  true  if 
made  against  interest  held  erroneoos  as  on  the 
weight  of  the  evidence. — Ausmns  t.  People 
(Colo.)  204. 

8t  763,  764.  A  charge  arguing  to  the  jury 
the  weight  or  relative  value  of  circumstantial 
evidence  as  compared  with  direct  evidence  held 
improper  as  invading  the  province  of  the  jury. 
—State  V.  Marren  (Idaho)  003. 

(G)  MeecMltr*  II«aiitatt«B,  and  Snaelener 
•f  ImstnietloBs. 

See  Conspiracy,  i  48;  Homicide,  H  BOftJioO. 
For^conap^cy  in  restraint  of  trad^  ^%^oa^^ 

For  i^oae  of  e^losives,  see  ExpIosiv„  ^ 
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S  778.  Id  a  prosecution  for  assault,  a  chatge 
that,  if  the  jnry  find  that  accused  committed 
the  assault  as  cliarged,  they  should  find  him 
guilty,  unless  it  was  Justifiable,  held  erroneous. 
—Bauer  v.  State  (Okl  Gr.  App.)  526. 

I  784.  A  charge  on  circumstantial  evidence 
held  improper,  as  tending  to  confuse  the  mean* 
ing  of  "reasonable  doubt,  and  mislead  the  jury 
as  to  the  weight  of  drcumstantial  evidence. — 
State  r.  Marren  (Idaho)  093. 

8  789.  A  charge  on  circumstantial  evidence 
held  improper  as  tending  to  confuse  the  mean- 
ing of  "reasonable  douDt."— State  v.  Marren 
(Idaho)  093. 

I  809.  ^nie  court  in  charging  riionld  state 

groposldons  of  law  eondsely  and  intelligibly. — 
tate  V.  Marren  (Idaho)  903. 

i  807.  A  chaise  arguing  to  the  jury  the 
weight  or  relative  value  of  circumstantial  evi- 
dence as  compared  with  direct  evidence  held  im- 
proper, as  argumentative. — State  v.  Marren 
(Idaho)  993. 

It  814.  In  a  murder  case,  certain  requests 
held  properly  refused  as  inapplicalde.— Hunter 
V.  State  (Okl.  Cr.  App.)  444. 

{  823.  Error  in  a  chan;e  in  a  homicide  case 
as  being  upon  the  weight  of  the  evidence  held 
not  prejudicial  to  defendants  in  view  of  subse- 
quent instnictioiub— Ansmua  v.  People  (Colo.) 

{  823.  A.  charge  held  not  erroneous  as  prac- 
tically directing  the  jury  to  find  accused  guilty 
of  manslaughter  in  the  first  degree,  if  they 
found  that  he  killed  decedent  while  in  the  heat 
of  passion,  with  a  deadly  weapon.— Wood  v. 
State  (Okl.  Cr.  App.)  887. 

(11)  Reqneats   for   Ins  tract  Ions. 

I  833.  Charges  given  should  not  indicate 
whether  they  are  upon  tlie  court's  own  motion 
or  requested  by  dtner  party. — State  v.  'Marren 
(Idaho)  993. 

fi  833.  It  is  not  error  to  preface  an  Instruc- 
tion with  "As  requested  by  defendant,  I  in- 
struct you,"  etc.— State  t.  Poyner  (Wash.)  181. 

(J)  Castodr,  Conduct,  and  Deliberation* 
of  Jnry. 

S  854'.  Rem.  &  Bal.  Code,  S  2159,  prohibiting 
separation  of  jurors,  held  applicable  only  to  ju- 
ries sworn  to  try  cases,  and  not  to  jurors  un- 
der examination  on  voir  dire.— State  t.  Clark 
(Wash.)  1047. 

9  854.  It  is  within  the  discretion  of  the  trial 
judge  to  prevent  any  separation  of  Jurors  while 
being  examined  on  their  voir  dire,  and  passed 
for  cause,  and  as  to  whom  the  state  and  accus- 
ed have  waived  peremptory  challenges.— State 
V.  Clark  (Wash.)  1047. 

{  855.  That  a  juror  drank  liquor  during  re- 
cess would  not  vitiate  the  verdict,  where  he  was 
still  sober,  intelligent,  and  in  a  fit  condition  to 
deliberate  on  the  evidence.— People  v.  Itomero 
(Cal.  App.)  TOO. 

zm.  MonoKB  Ton  new  tuai. 

AMD  nf  AKBE8T. 

t  086.  Under  Wilson's  Rev.  ft  Ann.  St.  1803, 
5  4742,  providing  for  the  settlement  of  case-made 
by  the  trial  judge,  held,  that  an  accused,  where 
the  trial  judge  died  after  trial  Init  before  set- 
tling the  case-made,  was  deprived  of  his  con- 
stitutional right  to  appeal,  and  entitled  to  a 
new  trial.— Tegler  t.  State  (Okl.  Cr.  App.)  940. 

I  056.  Snfflcieaey  of  showing  to  entitle  an 
accused  to  a  new  trial  for  disqualification  of 
a  juror  discovered  after  verdict  stated.— State 
v.  Marren  (Idaho)  083. 
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I  966.  Certain  affld«Tlti  admlsalble  up- 
on an  attack  on  the  qaalificatioD  of  a  juror  aft- 
er verdict.— State      Marten  (Idaho)  9d3. 

ZIV.  JUDOMEITT,  ■ENTEKOB,  AHD 
FIEAL  COMMITIIEXT. 

CoQcIiuivenesfl  and  effect  of  record  as  evidence 
Id  dvil  action,  see  Evidence,  {  383. 

i  982.  The  court  auapendlng  the  aentence  of 
impritomnent  in  Jail  may  thereafter  order  the 
iBBaance  of  a  cmnmitment  and  direct  the  impris- 
onment of  accnsed  under  the  oryrinal  judgment. 
—Ex  parte  Moore  (Cai.  Aw*)  129. 

XV.  APPEAX.  AKD  ERBOB,  AED 
OEBXIOBABX. 

Review  of  partioutmr  ortoiteol  pro«ecii*toii«. 

See  Homicide,  |  33& 

ViolatioQB  of  municipal  ordinances,  see  Munici- 
pal Corporations,  f  (MS. 

(B)  FreseatatloB  aad  Besarvatlaa  tn  I<ow- 
er  Coapt  •<  Oroaada  of  Review. 

I  1(^8.  A  plea  of  former  acquittal  will  not 
be  considered  by  the  Supreme  Court  where  it 
was  not  interposed  on  arraignment,  and  not 
incorporated  In  the  case-made.— Petittl  v.  State 
(Okl.  Cr.  App.)  9B4. 

I  1035.  On  appeal  in  a  prosecution  for  mur- 
der, the  court  cannot  niMlce  an  objection  then 
made  for  the  first  time,  that  the  prosecution 
was  conducted  by  an  attoroe;  himi  by  the 
friends  of  deceased  to  whom  the  state's  attor- 
ney turned  over  the  prosecutloa.— State  v.  Lem 
Woon  (Or.)  074. 

(O)  ProeeeAlaM   for  Traasfor  of  Caaae, 
ana  BWeet  Thereof. 

Undertaking  on  appeal  from  police  court,  see 
Municipal  Corporations,  |  Qa. 

(D)  Reeovd  aafl  Froeeediavi  Ifot  la  llea- 

S  1065.  Thoufrh  a  bill  of  exceptions  does  not 
>urport  to  contain  all  the  evidence,  it  will  not 
e  stricken  from  the  61eB,  where  it  contains  ex- 
ceptions that  can  properly  be  considered  without 
all  the  evidence.— State  v.  Snearly  (Wyo.)  389. 

I  1106.  Where  a  transcript  of  the  case  on 
appeal  is  not  filed  within  the  time  allowed  by 
law  or  any  ezteosion  thereof,  the  apneal  will 
be  dismissed,  since  such  filing  is  Junadit^onal. 
—State  V.  Douglas  (Or.)  057. 

I  1100.  Where  case-made  Is  not  served  on 
the  county  attorney  in  the  time  allowed  and 
transcript  Is  not  certified,  the  appeal  will  be  dia- 
mlssed.— Gibson  v.  State  (Ok).  Cr.  App.)  739. 

I  1109.  Though  a  bill  of  exceptions  does  not 
purport  to  contain  all  the  evideoce,  a  case  will 
not  be  dismissed,  where  it  contains  exceptions 
that  can  properly  be  considered  without  all  the 
evidence.- State  v.  Sneariy  (Wyo.)  389. 

S  1110.  Certiorari  to  add  the  examination 
of  jurors  on  their  voir  dire  to  the  transcript, 
when  serving  no  purpose,  and  causing  needless 
expense  to  the  county,  will  be  denied.— Hunter 
V.  State  (Okl.  Cr.  App.)  444. 

i  1114.  Assignments  of  error  based  on  evi- 
dence not  incorporated  in  the  case-made,  nor 
before  the  court  oy  bill  of  exceptions,  cannot  be 
considered.— Black  v.  State  (Okl.  Cr.  App.)  524. 

I  1119.  Where  the  record  doea  not  show  the 
alleged  improper  remarks  of  counsel,  no  ques- 
tion is  raised  for  review. — State  r.  Poyner 
(Wash.)  181. 

I  1121.  TTnder  Rev.  St.  1809,  I  5378.  a  state- 
ment in  a  bill  of  exceptions  that  ft  contains  "alt 
the  testimony  taken  in  said  case"  held  Insuffi- 
oieot.— SUte  v.  Snearly  (Wyo.)  389. 


rCO  Revlevr. 

li^^rosecutions  for  homicide,  see  Homidde,  | 

{  1139.  Under  Const  art  7,  i  14,  IbeM.  that 
a  trial  in  the  county  court  on  appeal  from  the 
justice's  coort  shall  be  as  If  there  had  been  no 
trial  in  the  justice's  courL — Sandlln  v.  State 
(Okl.  Cr.  App.)  94a 

f  IISO.  A  refusal  'of  a  change  of  venue  will 
not  be  reversed  unless  it  clearij  appears  that 
the  discretion  of  the  court  was  abiued.— Black 
V.  State  (Okl.  Cr.  App.)  624. 

I  1152.  Where  evidence  and  oral  testloKmy 
was  taken  by  the  trial  court  in  a  homicide  case 
upon  the  alleged  prejudice  of  a  Juror,  the  trial 
court's  ruling  admitting  the  joror  and  refnsin? 
to  set  aside  the  verdict  of  guilty  on  the  noand 
of  his  incompetency  is  not  reviewable. — Aosmiu 
V.  People  (Colo.)  204. 

I  1153.  The  admission  of  expert  testimony  to 
identify  crosses  made  as  an  illiterate's  signature 
would  be  a  fatal  abuse  of  dlscretitMi,  if  such 
crosses  were  not  the  subject  of  expert  testimony. 
— AusmuS  V.  People  (Colo.)  204. 

I  115%  Where  there  is  a  substantial  con- 
flict in  tlie  evidence,  a  conviction  will  not  be  set 
aside  on  appeal  because  the  verdict  is  not  jus* 
tified  by  the  evidence. — People  v.  Sacramento 
Butchers'  Protective  Ass'n  (Cal.  App.)  712. 

X  1158.  It  is  the  province  ot  the  jury  In  a 
criminal  case  to  ascertain  the  facts  under  con- 
flicting testimony,  and  the  Supreme  Court  can- 
not interfere  with  their  decision.— Ausmus  v. 
People  (Colo.)  204. 

i  11S2,  The  application  of  the  rule  that,  when 
the  verdict  Is  iV[ht,  the  conviction  will  be  af- 
firmed, stated.— Young  v.  People  (Colo.)  274. 

I  1169.  In  &  prosecution  for  homicide,  error 
in  admitting  hearsay  testimony  held  prejudi- 
cial to  accused,  notwithstanding  a  charge  not 
to  consider  it,  so  as  to  require  tlie  settinic  aside 
of  a  correction.— State  v.  Rees  (Mcmt.)  8d&. 

i  1160.  The  admission  of  evidence  in  a  crim- 
inal case,  if  erroneous,  held  not  prejudicial.— 
State  V.  Hanover  (Wash.)  388. 

8  1170H*  An  objectionable  question  to  a 
witness  In  a  murder  prosecution  will  not  be  re- 
versible error,  which  on  objection  was  with- 
drawn, and  no  ruling  asked  or  exception  taken. 
—State  V.  Lem  Woon  (Or.)  974. 

S  1170%.  The  error  of  allowing  improper 
questions  Is  harmless  where  the  evidence  elicited 
thereby  Ifl  proper.— State  t.  Poyner  (Wash.) 
181. 

S  1171.  The  district  attorney's  use  of  the 
words  "one  of  his  dynamiting  plots"  In  refer- 
ring to  defendant,  while  objectionable,  was  not 
so  erroneous  as  to  be  prejudicial.— Pei^le  v. 
Swaile  (Cal.  App.)  134. 

S  1171.  The  action  of  a  state's  attorney  In 
a  prosecution  for  murder  in  prodndng  a  wit- 
ness and  not  examining  him  mU  not  error. — 
State  T.  Lem  Worn  (Or.)  974. 

S  1171.  In  a  prosecution  for  murder,  con- 
duct of  counsel  held  not  reversible  eiror.- Staie 
V.  Lem  Woon  (Or.)  974. 

8  1172.  If  the  circtunstantial  evidence  of 
accused's  guilt  is  such  as  ordinarily  would  pro- 
duce moral  certainty  in  an  unprejudiced  mind 
of  his  guilt,  the  giving  of  an  erroneous  instruc- 
tion will  not  be  grotmd  for  reversal.— State  v. 
Marren  (Idaho)  993. 

f  1172.  In  a  murder  case,  requests  given 
held  not  erroneous  as  tn  accused.— Hunter  v. 
State  (Okl.  Cr.  App.)  444. 

I  1178.  Accused  was  not  entitled  to  an  ex- 
amination of  instmctlcma  refused  whkdi  wen 
not  argued.— People  v.  Swails  (Cal.  App.)  184. 
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(H)  D«««rmlBatloa    ana    Dlspaaitira  Af 

S  1182.  Under  Pen.  Code,  |  1268,  when  the 
transcript  bM  been  filed  and  the  cause  called 
for  beannB,  and  appellant  falls  to  appear,  and 
the  time  for  filing  points  has  expired,  the 
jadxment  will  be  affinned.— People  t.  Wnalej 
(CaLApp.)  1011. 

X  1186.  Under  Rev.  Codes.  H  8070,  8230. 
held,  that  a  oew  trial  will  oot  be  granted  for  a 
mistake  or  misdirection  of  the  Judfe,  where 
the  court  is  satisfied  that  justice  has  been  done. 
—State  V.  Marren  (Idaho)  993. 

I  1180.  Under  Comp.  Laws  1909,  I  6957, 
held  that  remarks  ctf  counsel,  to  constitute  re- 
versible error,  most  be  such  as  to  Influence 
the  verdict— Wood  v.  State  (Okl.  Cr.  App.)  937. 

zvn.  FtrmsHMEifT  anb  nuBTsai- 

TION  or  OBOCB. 

For  contempt  of  covrt,  see  Ctmtempt,  i  74. 

i  1206.  One  convicted  of  the  crime  of  as- 
sault and  robber7,  armed  with  a  dangerous 
weapon.  \eld  not  subject  to  he  sentenced  under 
either  B.  &  C.  Comp.  |  1768:  or  Oen.  taws 
1009.  p.  70,  1  1.  filed  with  the  Secretary  of 
State  Febmarr  0.  1909,  amending  the  former 
statute  by  chanring  the  penalt; ;  the  former 
statute  having  been  repealed  at  the  time  of 
trial  and  tiie  law  being  ex  ptwt  facto  as  to  ac- 
eUKd^tate  r.  Smith  (Or.)  980. 

1  1208.  Under  Gen.  Iaws  1905,  p.  S18.  |  1. 
an  indeterminate  penalty  cannot  be  imposed 
upon  conviction  for  a  crime,  the  mazfmnm  pen- 
alty for  which  Is  life  Imprisonment.— State  v. 
Smith  (Or.)  980. 

CRIMINAL  LIBEL 

See  Libel  and  Slander,  U  142, 140. 

CROPPERS. 

Renting  on  chares,  see  Landlord  and  Tenant, 

I  882. 

CROPS. 

Injuries  to  growing  crops,  measure  of  damages, 
see  Damages,  |  112. 

CROSS  APPEAL 

See  Appeal  and  Error,  S  14. 

CROSS-EXAMINATION. 

Of  witnesses  in  general,  we  Witnesses,  H  268, 
277.  830,  372.  -™,  „  ^ 

CROSSINGS. 

Railroad  crossinga,  see  Railroads,  I  103. 
Railroad  crossings,  accidents  at,  see  Railroads. 

II  313-350. 

Sti^t  railroad  crossings,  right  of  waj  over 
tracks,  see  Street  Railroads,  |  85. 

CRUELTY. 

Qnnind  for  divorce,  see  Divorce,  i  27. 

CURATORS. 

See  Gnardian  and  Ward. 
Ad  litem  In  action  by  or  against  infant,  see 
Infants,  H  77,  78. 

CURTESY. 

Rights  of  surviving  husband  in  respect  of  com- 
munity property,  see  Husband  and  Wife,  { 
278. 


CUSTODIA  LEGIS. 

Re^ie^  €t  ^oods  in  custody  of  law,  aee  Re- 

CUSTODY. 

Of  children  on  div<wce  of  parents,  see  Divorce, 

IS  291,  810. 
OTjuxy,  see  Criminal  Law,  |  864. 

CUSTOMS  AND  USAGES, 

Costomary  law,  aee  Common  Law. 

I  15.  In  the  explanation  of  doubtful  lan- 
guage in  a  tariff  sheet,  approved  by  the  In- 
terstate Commerce  Gommission,  a  contempo- 
raneous and  continuing  usage  of  the  carrier  is 
competmt  evidence.— Chicago,  R.  I.  ft  P.  Ry. 
Co.  T.  Dodson  &  WUllamTTOkl.)  921. 

CUTTING  TIMBER. 

See  Logs  and  Logging.  |  3. 

DAMAGES. 

Comi>ensatloo  for  property  taken  for  public 

use,  see  ISmlnent  D<nnalu,  |S  126-16S. 
Release  of  claim  for  damages,  see  Release. 

Dmmaget  for  pariicular  te/«ri6f. 
See  Assault  and  Battery,  f  40;  Death,  I  06; 
Fraud.  I  59;   Malicious  prosecution,  |S  02, 
67-72. 

Breadi  of  cQntract  of  employment  of  school 
teacher,  see  Sdraola  and  Sciiool  Districts,  f 

138. 

Breach  of  oontract  of  sale,  see  Sales,  I  418. 

Diversion  of  water,  see  Waters  and  Water 
Courses.  I  86. 

Failure  of  broker  to  report  tall  purchase  price, 
see  Bndcers,  |  87. 

Frivolous  appeal  or  delay,  see  Costs,  |  260. 

Injuries  from  negligence  or  mslpractlce  by  phy- 
sician or  surgeon,  see  Physicians  and  Sur- 
geons, i  18, 

Injuries  friKn  negligent  or  wrongful  use  of 
street,  see  Municipal  CorpomtlonB,  |  700. 

Injuries  from  public  improvementB,  see  Mnnid- 
pal  CorporatlMu.  U  386^  404. 

m.  OROUHDa  AMD  SUBJEOTB  OF 
OOMPEirSATOBY  DAMAOBS. 

(A)  Dlr««t  or  Renftote,  C«KtlBaeat,  99 
ProRpeetlvc  CoMaeaaenecs  or  Lobms. 

8  23.  The  rule  fixing  the  damages  recover- 
able for  the  breach  of  a  contract  held  to  apply 
where  plaintiff  seeks  to  recover  under  h  cove- 
nant in  the  contract  as  well  as  where  defend- 
ant seeks  to  evade  liability  under  the  contract. 
—Pacific  Union  Chib  v.  (^mmerctal  Union  As- 
sur.  Co.  (Cal.  App.)  72a 

S  40.  Loss  of  profits  may  be  recovered  as  an 
element  of  damages  for  breach  of  contract. — 
Carlson  v.  Stone-Ordean-Wells  Co.  (Mont.)  419. 

I  40.  Where  the  very  object  of.  and  induce- 
ment to,  a  contract,  are  the  profits  to  accrue 
the  one  whose  profits  are  cut  off  by  a  wroog- 
ful  breach  may  recover  their  loss  as  oeneral 
damages.— Carlson  v.  Stone-Ordean-Weiis  Co. 
(Mont.)  419. 

(B>  AcsTavatioK,  Hltiaratlon,  «a<  RcAme- 
tloB  of  Ijosb. 

Slitigation  of  damages  for  injuries  caused  by 
mobs,  see  Municipal  Corporations,  J  743. 

IV.  UQiriDATED  DABIAaSi  AMD 
PENALTIES. 

fi  79.  Where  the  sum  stipulated  aa  damages 
for  failure  to  complete  a  contract  on  a  certain 
date  is  reasonable,  and  the  determination  of  tbe 
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tictaal  dam&ges  difficult  or  impouhile,  the  sum 
agreed  upon  will  be  treated  rb  HqDidated  dam- 
ages.—Sheard  T.'  United  States  Fidelity'  &  6uat> 
anty  Co.  (Wash.)  1024. 

TI.  BIEASXTRE  OF  DAMAGES. 

CotnpeQ8ati<Hi  for  appropriatioD  aoder  power  of 
eminent  domaia,  aee  Eminent  D<Knain,  ||  l'J&, 

For  particular  injuriet. 
See  Fraud,  i  59. 

Breach  of  contract  by  seller,  see  Sales,  |  418. 
Breach  of  contract  of  employment  of  school 

teacher,  see  Schools  and  School  Districts,  i 

138. 

Diversion  ct  water,  see  Waters  and  Water 
Courses,  |  88. 

Opening  telegram  addressed  to  another,  see  Tele- 
graphs and  Telephones,  |  78. 

<B)  iKjnrlea  to  Propo^. 

I  112.  Measure  of  damages  for  flooding  grow- 
ing crop  determined.— Sayera  T.  Mlssoarl  Paa 
Ry.  Co.  (Kan.)  641. 

S  112.  The  measare  of  dama^  tor  the  de- 
•truction  of  crops  not  matured  is  tbe  value  of 
the  probable  yield  under  proper  cultivation 
when  matured  and  ready  for  market,  less  tbe 
estimated  expense  of  producing,  harvesting,  and 
maAeting.— Malmstrom  People's  Drain  Ditch 
Co.  (Nev!)  98. 

I  112.  Heasnre  of  damages  for  deatructlon  of 
a  growing  crop  is  its  value  at  tbe  time  and  place 
and  In  the  CMiditlon  it  watf  when  destroyed.— 
Chicago,  B.  L  &  P.  By.  Co.  t.  Johnson  (Okl.) 
602. 

TH.  IHADEQVATE  AMD  EXOSSBIVB 
DAMAGES. 

For  injuries  from  assault,  see  Assault  and  Bat- 
teiy,  i  40. 

Ground  for  reversal  of  Judgment,  see  Appeal 
and  Error,  {  1171. 

'  i  130.  In  an  action  for  injuries  to  a  miner, 
a  verdict  allowing  him  $7,500  held  not  exces- 
sive.— Osterholm  v.  Boston  &  Montana  Consol. 
Copper  &.  Silver  Mining  Co.  (Mont.)  499. 

S  130.  Verdict  for  $4,500  for  personal  Inju- 
ries from  a  defective  walk  held  reduced  to  $2,- 
500.— Hase  v.  City  of  Seattle  (Wash.)  515. 

i  132.  A  verdict  in  a  personal  injury  action 
held  not  excessive.— Klein  v.  Atchison,  T.  & 
8.  F.  Ry.  Co.  (Cal.  App.)  147. 

S  132.  A  verdict  for  personal  Injuries  held 
not  excessive. — Schmidt  v.  Southwestern  Brew- 
ery &  Ice  Co.  (N.  M.)  677. 

Vm.  PX.EADIHa.  EVIDEirOE,  AMD 
ASSESSMEMT. 

(A)  PlendlHv. 

t  147.  In  an  action  for  personal  injuries, 
damages  from  loss  of  profit  in  baslnees  are  spe- 
cial, and  the  facts  must  beparticularly  alleged. 
—Shaw  T.  Southern  Pac.  R.  Co.  (CaL)  108. 

I  159.  In  an  action  for  injuries,  certain  tes- 
timony held  property  admitted.— Shaw  v.  South- 
ern Pac.  B.  Go.  (Cal.)  lOS. 

}  150.  In  an  acUon  for  injuries  to  property 
by  the  overiSow  of  an  irrigation  ditch,  evidence 
that  the  feme  plaintiff  was  made  ill  by  stagnant 
water  on  the  premises  held  admissible  as  re- 
stricted.—Malraatrom  T.  People's  Drain  Ditch 
Co.  (Nev.)  98. 

(B)  Bvldence. 

Evidence  in  mitigation  of  damages  for  injuries 
caused  by  moh«,  see  Municipal  Corporations, 
I  743. 


I  109.  In  an  action  for  Injnrfes  to  a  servant, 
evidence  as  to  plaintiffs  habit  of  sobriety  and 
Industry  held  admissible.— Osteriiolm  v.  Boston 
ft  Mcmtana  Coniol.  Copper  ft  Silver  'Mining  Ca. 
(Montt  499. 

8  173.  In  an  action  for  injuries  to  a  servant, 
evidence  held  admissible  as  bearing  on  his  earn- 
ing capacity.— Osterholm  v.  Boston  ft  Montana 
OonsoL  Ciq^per  ft  Silver  Mining  Go.  <Mont.) 
499. 

I  174.  Certain  evidence  held  admi^ible  to 
show  the  value  of  a  growing  crop. — Chicago,  R. 
I.  ft  P.  Ry.  Co.  T.  Johnson  (Okl.)  602. 

(C)  FrocMediBCV  for  AMessmoMt. 

I  206.  In  an  injury  action,  the  extent  of  tlie 
injury  held,  under  the  evidence,  to  be  for  tb« 
jury.— Coalgate  Co.  v.  Bross  (Okl.)  4^ 

§  216.  In  an  action  for  Injuries  to  a  servant 
an  instruction  excluding  from  the  jury  consid- 
eration of  loss  of  wages  prior  to  the  trial  held 
properly  refused.— Schmidt  v.  Southwestern 
Brewery  ft  Ice  Co.  (X.  M.)  6T7. 

<D)  CompwtKtloB  mmd  Amoont.  Donble  and 
Treble  DavRffev,  snd  RemlMlon* 

Action  for  treble  damages  for  opening  tel^rram 
addressed  to  another,  see  Telegraphs  and  Tele- 
phones, J  78. 

Review  of  amount  of  recovery,  see  Appeal  and 
Error,  {  1004. 

DEAD  BODIES. 

See  Cemeteries. 

Liability  of  estate  of  decedent  for  burial  ex- 
cuses, see  Executors  and  Administrators,  { 

DEATH. 

Dying  declarations  in  prosecutions  for  homldde, 

see  Homicide,  H  210,  218. 
Oms  in  expectation  of-death.  aee  Gift%  H  SB- 

Of  defendant  as  affecting  liability  on  decree  for 

alimony,  see  Divorce,  |  310. 
Of  judge  preventing  setUement  of  case  made  as 

ground  tor  new  trial,  see  Criminal  Law,  f 


Of  partner,  see  Partnership,  |  247. 
Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  H  140.  178. 

n.  AOnOMS  FOR  GA1XSZMO  DEATK. 

(A)  IU«ht  of  Aetion  and  Defenses. 

Reservation  for  purpose  of  review  of  right  of 
action,  see  Appeal  and  Error,  |  309. 

(E)  Damnses,  Porfeltnre,  or  Fine. 

Reservation  for  purpose  of  review  as  to  amount 
of  recovery,  see  Appeal  and  Error,  {  309. 

8  90.  In  view  of  Const  art.  10,  i  4,  and  Rev. 
St.  1899,  {8  3148,  3449,  enacted  in  1871,  in  an 
action  under  Laws  1890-^1,  c.  80, 1 17  (Rev.  St. 
1809,  I  2.1S2),  enacted  pursuant,  to  Const,  art. 

9,  8  4,  for  death  in  a  coal  mine  by  wrongful  act, 
held,  that  the  amount  of  damages  recoverable 
was  not  limited  t,o  any  specific  sum. — Burton  v. 
Union  Pacific  Coal  Co.  (Wyo.)  391. 

(F)  Trial,  Judgment,  and  Review. 
Reservation  of  questions  (or  zevlew,  see  Appeal 

and  Error,  H  309. 

DEBTOR  AND  CREDITOR. 

See  Attachment;  Compromise  and  Settlement: 
Execution;  Exemptions;  Fraudulent  Convey- 
ances; Oamlaliment;  Homestead;  Payment; 
Release. 

Interest  on  default  or  delay  In  payment  of  ob- 
ligation, see  Interest. 
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Subrogation  to  rights  of  crediton^  see  Subroga- 
tion. 

DECEDENTS. 

DeclaratiODS  against  interest,  see  Evidence.  { 

278. 

Estates,  see  Desceot  and  Distribntion ;.  Execu- 
tors and  AdminiBtraton ;  Wills. 

Testimony  as  to  transactions  with  persona  since 
dece^ed,  we  Witnesses,  H  140, 178. 

DECEIT. 

See  Ftand.  • 

DECEPTION. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  H  416,  422, 

427;   Evidence,  |S  271-290. 

By  testator  as  to  mistake,  fraud,  or  undue  in- 
fluence in  execution  of  will,  see  Wills,  1  165. 

Dying  declarations,  see  Homicide,  fS  210.  21S. 

DECREE. 

Judgments  in  general,  see  Judgment, 

DEDICATION. 

Estoppel  by  admission  in  pleading  to  deny  dedi- 
cation or  establishment  of  street  see  Pleading, 
I  36. 

I.  HATUBE  AND  BEQVISZTES. 

t  1.  The  distinction  between  the  right  or 
title  acquired  by  dedication  from  that  arising 
from  adverse  possession  stated. — Bonndtree  r. 
Hutcbinson  <Wa8b.)  345. 

I  1.  The  distinction  between  a  statutory  and 
a  common-law  dedication  is  tbat  the  former 
proceeds  from  a  grant,  while  the  latter  operates 
by  way  of  an  estoppel  in  pais.— Ronndtree  v. 
Hutchinson  (Waab.)  345. 

8  2.  A  plat  of  a  city  addition,  fUed  for  rec- 
ord before  the  enactment  of  Laws  181)3,  p.  127. 
I  i&j  held  not  governed  Uiereby.— Shaw  v.  John- 
ston (Idaho)  389. 

S  12.  Title  in  the  dedicator  is  essential  to 
a  valid  dedication  of  land. — Coolc  t>  Uensler 

<Wash.)  178. 

I  16.  An  implied  common-law  dedication 
arises  from  some  act  or  course  of  conduct  from 
which  the  law  will  imply  an  intention  by  the 
owner  of  property  to  dedicate  it  to  Dublic  use.— 
Bonndtree  v.  Hutchinson  (Wash.)  345. 

I  16.  No  particular  form  of  ceremony  is  nec- 
essary in  dedication  of  land  to  public  use.— 
Roundtree  v.  Hutchinson  (Wash.)  345. 

I  20.  Facta  held  to  show  an  implied  common- 
law  dedication  of  a  burial  ground. — Roundtree 
T.  Hutchinson  (Waab.)  345. 

I  20.  Use  by  the  public  need  not  continue  for 
the  statutory  period,  but  It  ought  to  be  for  such 
time  that  interruption  of  the  enjoyment  ml^bt 
materially  aCFect  the  public  accommodation 
and  private  rights. — Roundtree  v.  Hutchinson 
(Wash.)  345. 

I  20.  The  intention  of  the  owner  to  dedicate. 
UM  the  period  of  eojoyment  for  the  creation  of 
a  public  right,  depend  somewhat  on  the  nature 

of  the  use  to  which  the  property  is  devoted.— 
Roundtree  v.  Hutchinson  (Wash.)  345. 

I  23.  Under  Laws  1803.  p.  127,  i  03.  held 
that  the  recording  and  acknowledgment  of  a  plat 


of  a  city  addition  Is  a  dedication  of  the  streets 
and  alleys  therein. — Shaw  v.  Johnston  (Idaho) 

309. 

i  38.  Where  lands  are  held  by  a  dty,  board, 
commission,  etc.,  in  trust  for  the  state,  the  Leg- 
islature mar  revoke  the  dedication.— Malwney  v. 
Board  of  Education  (Cal.  ApT>.)  5d4. 

t  38.  A  rule  as  to  revocation  ot  a  parol  li- 
cense at  the  pleasure  of  the  owner  of  land  held 
not  to  apply  to  an  implied  dedication. — Round- 
tree  V.  HutchluEton  (Wash.)  345. 

I  41.  Where  the  owner  consents  to  the  use 
of  a  particular  tract  of  land  as  a  cemetery  for 
more  than  20  years,  an  intention  tp  dedicate  jt 
for  such  purpose  will  be  conclusively  presumed. 
— Bonndtree  v.  Hutdiinson  (Wash.)  345. 

H.  OPERATIOX  AND  EFFECT. 


Adverse  possession  of 
Adverse  Possession,  { 


property  dedicated,  see 


i  54.  Laws  1803,  p.  127,  8  03,  held  not  to 
make  the  acknowledgment  and  recording  of  a 
plat  of  a  dty  addition  a  deed  in  fee  simple  to 
the  public  of  premises  set  apart  therefa  for 
streets  or  other  public  use.— Shaw  t.  Johnston 
(Idaho)  300. 

8  &4.  Under  Laws  1880-1801,  p.  163,  ^  10. 
providing  that  streets  and  alleys  and  territory 
attached  to  towns  shall  be  dedicated  to  the  pubr 
lie  use,  held  that  it  will  not  be  presumed  tbat 
any  greater  estate  than  an  easement  has  been 
panted  therein. — Shaw  T.  Johuaton  (Idaho) 

S  58.  Where  land  has  been  dedicated  to  a 
definite  purpose  by  grant  or  devise,  it  cannot, 
without  the  consent  of  the  grantor  or  devisor, 
or  his  successor  io  interest,  be  used  for  any 
other  parpoae  — Mahoney  v.  Board  of  Education 
(Cal.  App.)  584. 

8  58.  Where  land  dedicated  to  a  particular 
purpose-  is  situated  within  a  municipality,  but 
IB  aet  aside  by  the  atate  for  certain  puriKwes, 
the  municipality  cannot  divert  it ;  but  the  pow- 
er of  the  state  to  do  so  la  unlimited,  unless  there 
are  contract  relations  or  private  rights  of  an 
abutting  owner  or  other  person  involved.— Ma- 
honey V.  Board  of  Education  (Gal.  App.)  584.- 

8  63.  A  graveyard  dedicated  to  public  use 
held  not  abandoned  till  all  the  bodies  have  been 
removed  by  persons  having  authority  to  do  so, 
though  new  mterments  have  not  been  made  for 
some  years,  and  the  graves  have  not  been  prop- 
erly cared  for.— Roundtree  v.  Hutchinson 
(Wash.)  34& 

DEEDS. 

Absolute  deed  as  mortgage,  see  Mor^ages,  %  33. 

Color  of  title,  see  Adverse  Possesaion,  f  71.  - 

(!^venants  in  deeds,  see  Covenants. 

Delivery  in  escrow,  see  Escrows, 

Description  of  boundaries,  see  Boundaries. 

Lost  deed,  see  Lost  Instruments,  |  8. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  o£  instniment,  see  Evidence,  » 
450-460. 

Priorities  between  judgments  and  conveyances, 
see  Judgment,  6  788. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Derdt  bv  or  to  particular  cla»te»  of  peraont. 

See  Husband  and  Wife,  H  14,  47,  266;  In- 
dians, S  15. 

Mortgagors,  see  Mortgages,  88  204.  296. 

Purchasers  at  tax  safes,  see  Taxation,  H  740- 
7S& 

Deeds  of  particular  $pccie$  of,  or  eatatea  or  iiip 

tercat  tn.  property. 
Mortgaged  property,  see  MortgasML  H  204 

296. 

Standing  timber,  see  Logs  and  Lo^ng,  |  3. 
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ParttomJar  <ia$M  of  daml*. 
Of  trosL  Bee  TrastB,  H  43.  44. 
Tu  deeds,  we  TuuUtoo.  If  740-788. 
Tnut  dttaa,  tee  Mortsices. 

X.  BBQUIUTES  AMD  TAUDXTT. 
(B)  Pom  umA  C*mt«Mt«  of  lutnuMBta. 
Tax  deeds,  see  Taxation,  |{  754-762. 

(O  BtxeenMon* 
Tax  deeds,  see  Taxation,  |  765. 

(D)  DollTorr* 
In  escrow,  see  Escrows, 

I  66.  PoBseseioQ  of  a  deed  from  hasband  to 
Wife  by  tbe  wife  did  Dot  coastitute  a  delivery 
where  none  was  intended  by  tbe  husband.— 
Oark  T.  Clsdi  (Or.)  23. 

CancellatloD  for  ioTalidity  in  general,  see  Cao- 

cellation  of  Instramenta,  |  So, 
Effect  of  deed  by  insane  penon  to  feroke  will, 

Bee  Wills,  |  194. 
SuffideDcy  as  color  nt  title,  see  AdverM  Po*- 

Bession,  i  71. 

S  68.  A  deed  is  not  void  on  the  ground  of 
mental  incapacity,  where  tbe  grantor,  though  in 
poor  health,  had  snfficfeat  mental  vigor  to  un- 
derBtaod  the  nature  and  effect  of  the  deed.— 
Mansfield  t.  Hill  (Or.)  471. 

f  70.  A  transfer  of  property,  induced  by  mia- 
representatioDs  of  the  transferee,  will  be  aet 
aside  for  fraud.— Boellc  v.  Nolan  (Or.)  689. 

f  70.  A  matter  of  opinion  may  amount  to  an 
amrmation  of  fact  wnen  tbe  parties  ara  not 
dealing  upon  equal  terms,  and  one  of  them  has 
means  of  information  not  equallr  open  to  the 
other.— Boelk  t.  Nolan  (Or.)  ^ 

n.  BBOOBDnro  ahd  reoxstba- 

TXOV. 

Prioritr  betwera  Judgment  and  prior  unrecord- 
ed deed,  see  Jodgment,  |  788. 

nX.  COmTBXTOTIOK  AMD  OFBBA- 
TXOH. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, H  94-68. 

(A)  General  Rules  of  Conatrvotiom. 
Parol  or  extrinsic  evidence  to  construe  and  ap- 
^>  dfliP"'*^      instrument,  see  Evidence,  n 

Parol  or  extrinsic  eridenee  to  contradict  or 
irary,  see  Evidence  i  30a 

{  90.  When  the  description  is  ambiguous, 
the  deed  must  be  moat  strongly  construed 
a^nst  the  grantor.— Cook  v.  Heosler  (Wash.) 

%  98.  A  deed  will  be  conatmed  bo  as  to  ef- 
fectuate the  intent  ol  tbe  parties.— Cook  y. 
Hensler  (Wash.)  17a 

I  100.  Tbe  court  will  look  at  the  circumstan- 
ces attending  the  transaction,  tbe  situation  of 
the  parties,  atad  the  state  of  the  thing  granted 
in  order  to  ascertain  the  intent  of  the  parties  to 
a  deed.— Cook  v.  Hensler  (Wash.)  178. 

(B)  Property  Convered. 

Description  irf  boundaries.  Bee  Boundaries,  |  3. 

I  112.  A  purchaser  of  lots  according  to  a 
plat  has  a  right  to  maintain  that  be  purchased 
arcordiuK  to  the  plat  legally  existing  at  the 
time  of  bis  purchase.— Cook  v.  Heueler '  (Wash.) 
1  iS. 

f  112.  Where  a  deed  describes  laud  as  a  lot 
laid  out  on  a  certain  plat,  the  pint  becomes  part 
of  the  deed,— Cook  v.  Hensler  (Wash.)  178. 


I  116.  A  deed  containing  enoneous  dew^p- 
tion  of  tract  held  insufficient  to  convey  legal  ci- 
Ue.— Brodsky  v.  Nelson  (Wash.)  840. 

I  118.  Evidence  in  a  suit  Involving  title  to 
tide  lands  held  to  warrant  a  finding  that  a  deed 
to  plalntilTi  grantor  omveyed  nothing  but  up- 
lands, and  that,  when  tbe  deed  referred  to  a 
plat  made  by  an  upland  owner,  it  referred  to 
a  Ifwal  plat  that  was  then  in  existence.— Cook 
V.  Hensler  (Wash.)  178. 

I  118.  It  will  be  presumed  that  a  deed  of 
land  acceding  to  a  plat  refers  to  a  plat  legally 
fisting  at  the  time  of  die  making  tit  the  deed. 
—Cook  V.  Hensler  (Wash.)  17& 

(O  nitatoa  abA  iBteresta  Created. 

Suffldency  of  title  under  quitclaim  deed  to  sup- 
>rt  action  to  quiet  tax  title,  see  Taxation,  f' 


Sufficiency  of  title  under  onltdalm  deed  to  sup- 
^rt  acti<n  to  quiet  title,  see  Quieting  Title, 

(B!)  CoBdltiom*  and  Restrlotloaa. 

Notice  to  subsequent  purchasers,  see  Vendor 

and  Purchaser,  I  231. 
Restraining  violations,  see  Injunction,  {  82. 

XV.  PLEADIVO  AXIS  SVHIBirGB. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence  K 

4oO-4flO. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  Evidence,  i  390. 

I  188.  In  an  action  to  cancel  a  deed,  a  spe- 
cific allegation  in  the  complaint  as  to  knowleage 
bv  defendant  of  a  trust  relationship  between 
plaintiff  and  a  third  person  held  unnecessary. — 

Boelk  V.  Nolao  (Or.)  080. 

I  196.  The  burden  is  up<Hk  one  occupyinr  a 
confidential  or  fiduciary  relation  to  another  to 
show  that  the  execution  of  a  deed  from  such 
other  was  fair,  free  from  fraud  or  undue  in- 
fluence, and  that  the  grantor  was  mentally  com- 
petent—Payne T.  Payne  (CaL  App.)  148. 

I  203.  In  a  suit  involving  the  validity  of  a 
deed  claimed  to  have  been  made  to  grantor's 
daughter-in-law  through  undue  Influence  while 
grantor  was  feeble  and  mentally  incompetent, 
the  court  must  necessarily  be  liberal  in  admit- 
ting evidence  of  the  acts,  conduct,  and  expres- 
sions of  the  grantor  to  show  undue  InSnttice. 
—Payne  v.  Payne  (Cal.  App.)  148. 

f  203.  On  an  Issue  as  to  good  faith  of  one 
claiming  by  adverse  poBsessiou  under  color  of 
title,  certain  evidence  held  to  tend  to  show  good 
faith.- Parker  t.  Betts  {Co\o.)  816. 

8  208.  Evidence  held  to  sustain  the  findin* 
that  a  deed  from  husband  to  wife  and  a  bill  of 
sale  were  not  delivered  to  the  wife  by  the  buM- 
band  with  intent  to  pan  title.— Clark  v.  Clark 
(Or.)  23. 

S  211.  Evidence  held  to  sustain  a  findlns  that 
a  deed  executed  by  plaintiff  to  defendant  was 
procured  by  undue  influence  while  plaintiff  was 
feeble   and   mentally  incompetent— Payne  v. 

I'ayne  (Cal.  App.)  148. 

S  211.  Evidence,  In  an  action  to  set  aside  a 
deed  as  secured  by  fraudulent  representationa, 
held  sufficient  to  show  that  the  deed  was  ao 
secured.— Boelk  v.  Nolan  (Or.)  680. 

i  211.  Evidence  held  to  show  that  a  deed,  ex- 
ecuted in  consideration  of  tbe  grantee  fflvinc  to 
the  grantor  a  lease  for  life,  was  executed  by  tbe 
grantor  without  understanding  the  transaction. 
— Saupere  v.  Sanpalr  (Wash.)  360. 

i  211.  Evidence  held  to  iostify  a  finding 
that  a  deed  to  complalnaota'  property  was  ob- 
tained by  fraud. — Lindsay  v.  Davidson  (Wash.) 
514. 
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DEEDS  OF  TRUST. 

See  TrnstB.  ||  43,  44. 

DEFAMATION. 

See  Libel  and  Blander. 

DEFAULT* 

In  payment  of  insiiraaee  premlom  or  aeKW- 
ment,  see  TDsannce,  |  349. 

In  i»erformance  of  contracts  in  genera),  see 
Contracts,  H  295-322. 

JudxmeDt,  Bee  Judgment,  H  BS-ISS. 

Review  of  diacretlon  of  court  in  opening  de- 
fault we  ijtpeal  and  Error,  |  057. 

DEFEASANCE. 

Constitatinx  absolate  deed  a  mortgage,  tee  Mort- 
gagei^  I  38. 

DEFECTS. 

In  parties,  we  Parties.  |  91. 
In  record  on  appeal  or  writ  of  error,  aee  Ap- 
peal and  Error,  H  684-^. 

DEFICIENCY. 

On  enforcement  of  medianic'e  lien,  aee  Mecban- 
!«*  Liens.  I  804. 

DEFILEMENT. 

Of  female,  see  Rape. 

DEFINITIONS. 

In  inatmctlons  to  Jury,  see  Trial,  |  219; 

DEFRAUD. 

Bee  Frand. 

DEGREES. 

Of  crime,  ae«  Homicide,  H  254,  307,  S09. 

DELAY. 

Damages  and  penalties  for  delay  on  appeal  or 
error,  see  Costs,  I  260. 

Hindering  and  delaying  creditors  by  fraudulent- 
transfers,  see  Fraudulent  Conveyances. 

In  application  for  modification  of  dewee  for 
alimMiy,  see  Divorce,  |  245. 

In  performance  ot  contracts  In  general,  see  Con- 
tracts, I  300. 

In  taking  appeal  or  other  proceeding  for  review, 
see  Apiteal  and  Error,  %  SC6* 

Laches,  see  Equity,  |  84. 

DELEGATION. 

Of  duty  of  master  to  protect  servant  from  In- 
jury, see  Master  and  Servant,  |  103. 

Of  legislative  power  to  municipal  ofBcers,  see 
Municipal  Corporations,  |  591. 

Of  power  to  control  traffic  in  intoxicating  liq- 
uors, aee  Intoxicating^  Liquors,  |  10. 

Of  ^wer  to  impoae  license  tax,  see  Licenses, 

DELIVERY. 

Of  corporate  ntoA  sold,  see  Goiporationa,  | 

lis. 

Of  deed,  see  £>eeds,  U  56,  208:  Eiwrown. 
Of  goods  sold.  Bee  Sales,  ig  153,  101,  201. 
Of  property  taken  on  execution  on  forthcoming 
or  delivery  bond,  see  Execution,  i  152. 

DEMAND. 

Condition  precedent  to  replevin,  see  Replevin, 


DEMISE. 

See  Landlord  and  Tenant 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  |  401. 

DEMURRER. 

See  Pleading.  |i  198-214. 
For  defect  of  parties,  see  Parties.  I  91. 
Judgment  on  dnnnrrer,  conclusiveness,  see  Judg- 
ment, I 

Presumption  on  appeal  or  writ  of  error,  see- 
Appeal  and  Error,  S  917. 

Raising  defense  of  statute  of  limitations,  see- 
Limitation  of  Actions,  i  18a 

Review  of  dedaions,  see  Appeal  and  Error,  1r 
104a 

Rnling  on,  as  not  bar  to  snbseqnent  prosecntkm, 
see  Criminal  Law,  i  1T7. 

DEPARTMENTS. 

Municipal  departments  and  officer*  thereof,  sea 
Municipal  Corporations,  H  170;  182. 

DEPARTURE. 

In  pleading,  see  Pleading,  |  ISO. 

DEPOSITARIES. 

Bailment  in  general,  see  Bailment. 

Deposits  incident  to  particular  occnpations,  see* 

Banks  and  Banking ;  Warehousemen. 
Of  deeds  delivered  as  escrow,  see  Escrows. 

DEPOSITIONS. 

See  Affidavits;  witnesses. 

DEPOSITS. 

See  Bailment. 

In  lien  of  bond  on  appeal  from  Justice,  see* 
Justices  of  the  Peace,  f  ISa 

DEPOTS. 

Railroad  stations,  see  Railroads,  |  5S. 

DEPUTIES. 

Deputy  water  commissioners,  see  Waters  anf 

Water  Courses,  1  227. 
Execution  of  tax  deeds,  see  Taxation,  {  763. 
Verification  of  information  before  deputy  clerk. 

see  Indictment  and  Information,  {  52. 

DESCENT  AND  DISTRIBUTION. 

gee  Executors  and  Administrators ;  Homestead^ 

IS  134-153 ;  Wills. 
Estoppel  of  belrs  by  ancestor's  acquiescence  in- 

boundary  agreement,  see  Boundaries,  {  48. 
Pendency  of  administration  as  affecting  accrual 

of  action  In  favor  of  heirs,  aee  Limitation 

of  Actions,  §  106. 

I.  HATVBE  AKD  OOVBSE  UT  OBH- 
BRAL. 

f  1.  "Descent"  or  "hereditary  succession"  la- 
the title  whereby  a  man,  on  the  death  of  his  an- 
cestor, acquires  his  ancestor's  estate  by  right  of 
representation  as  hia  heir  at  law.— Hannon  v. 
Southern  Pac.  R.  Co.  (Cal.  App.)  335. 

{  6.  The  statute  of  descents  and  dlstribntions 
is  primarily  concerned  with  the  devolution  of  the 
title  and  diatribution  of  an  intestate's  property. 
— Towle  T.  Towle  (Kan.)  228. 
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n.  PEBSom  SHTiTum  jjn>  their 

BESFEOTITE  flHABBS. 

<B)  SarrlTlnar  HnabAiid  or  Wtf«. 

Election  between  distributive  shue  and  legacy 

or  devise,  see  Wills,  |  802. 
B^^s  as  to  homestead,  see  Homestead,  IS  134- 

m.  RIGHTS  AKD  LIARHJTIES  OF 
HEIRS  AND  DISTBIRirTEES. 

<A)  Matar*  mm€  BvtafeUafeaieBt  of  Rlvbta 

Community  and  separate  property  of  buBband 
and  wife,  see  Husband  and  Wife,  S  273. 

i  71.  That  two  men  called  each  other  broth- 
er, that  each  spoke  to  the  other  1^  bis  first 
name,  and  that  their  ctrnveraation  and  cnidiict 
Indicated  relationsblp,  and  was  consistent  with 
the  fact  that  they  were  brothers,  sufficed  to  es- 
tablish the  fact  of  aacb  relationship.— In  re 
Hartman'a  Estate  (Cal.)  105. 

i  71.  Evidence  held  safficient  to  identify  one 
B.  as  the  niece  of  decedent. — In  re  Hartman's 
Estate  (Cal.)  105. 

74.  Title  to  property  vests  in  the  heir  or 
devisee  from  the  moment  of  the  death  of  the 
ancestor  or  testator.— Raulet  v.  Northwestern 
Nat.  Ins.  Co.  of  Milwaukee  (Cal.)  292. 

I  75.  In  the  absence  of  a  will,  real  estate  of 
a  decedent  descends  at  once  to  his  heirs  sub- 
ject only  to  the  payment  of  his  delits.— Parker 
T.  Betts  (Colo.)  81& 

DESCRIPTION. 

Of  property  conveyad,  see  Boundaries,  |  3; 

DMds,  II  112-118. 
Of  property  i&  assessment  rolls,  aee  Taxation, 

8  421. 

Of  public  improvement  in  ordinance,  resointion, 
or  order  therefor,  see  Municipal  Corporations, 
i  804. 

DESTRUCTION. 

Of  bill  of  exceptions  aa  ground  for  new  trial, 
see  New  Trial,  f  131. 

DETAINER. 

Sea  Fordble  Entry  and  Detainer. 

DETINUE. 

Actions  for  damages  only,  for  injuring,  taking, 
converting,  or  detaining  personalty,  see  Tres- 
pass. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Repievin. 

DEVELOPMENT. 

Of  mines,  as  affecting  validity  of  location,  see 
Minea  and  Minerals,  f  23. 

DEVISES. 

See  Wills. 

DICTA. 

See  Conrta,  |  92. 

DILIGENCE. 

Affecting  tight  to  equitaUe  relief  In  general, 

see  Equity,  |  S4. 
Affectine  right  to  new  trial  see  New  TriaL  |S 

90,  102. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Error.  ||  634-050. 


DIRECTING  VERDICT. 

See  Trial,  H  177,  178. 

DIRECTORS. 

Of^rporation,  meetings,  see  Gorporationi,  { 

DISABILITIES. 

Affecting  limitation  of  actions,,  aee  Umltatlon 

of  Actions,  I  74. 
Of  Indians,  aee  Indiana. 
Of  infants,  see  Infanta. 

DISBURSEMENTS. 

Coats  iu  general,  see  Costs. 

DISCHARGE. 

Of  surface  waters^  see  Waters  and  Wa.ter 
CoarsM,  f  119. 

From  indebt€dnet$,  obUgatttm,  or  IteNlfty. 
See  Accord^  and  Satisfaction ;  Bills  and  Notea, 
S  427;  Compromlae  and  Settlement;  Belease. 

DISCLOSURE. 

Bj  garnishee,  see  Oamishment,  H  148-178. 

DISCONTINUANCE. 

Of  action,  see  Dismisaal  and  Nonsuit,  |  19. 

DISCOVERED  PERIL 

InjuiT  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  i  83. 

DISCOVERY. 

Certiorari  to  review  order  dlrectinf  InspecticKi, 

see  Certiorari,  S  la 
Of  fraud  as  time  of  accrual  <rf  cause  of  action 

for  relief,  see  Ldmitatlon  of  Actions,  |  100. 

DISCRETION  OF  COURT. 

See  Reference,  |  20. 

Admission  in  rebuttal  of  evidence  proper  in 

chief,  see  Trial.  |  63. 
Cash  deposit  in  lieu  of  bond  on  appeal  from 

justice,  see  Justices  of  the  Peace,  |  169. 
(Change  of  venue,  see  Veuue,  |  42. 
(jpening  or  vacating  judgment,  see  Judgment, 

I  344. 

Order  of  proof,  aee  Criminal  Law,  i  681 :  Trial. 

e  59. 

Review  of  discretion  in  civil  actions,  aee  Appeal 

and  Error,  ||  957-982. 
Review  of  discretion  in  criminal  prosecutions, 

see  Criminal  Law.  H  1150-1153. 
Review  on  certiorari,  see  Certiorari,  |  67. 
Submission  of  special  issues  to  jury,  aee  Trial, 

{349. 

DISCRIMINATION. 

Constitutional  requirement  of  equality  and  uni- 
formity of  taxation,  see  Taxation,  f  44. 

Denial  of  equal  protection  of  lawa,  aee  Conati- 
tutional  Law.  B|  225,  249. 

Regulation  of  speed  of  vehicles  on  itreeta,  aee 
Municipal  Corporations,  S  703. 

DISMISSAL  AND  NONSUIT. 

At  trial,  on  failure  of  proof,  see  Trial,  |  163. 
Diamissal  of  appeal  or  writ  <h  error,  aee  Appeal 

and  Error,  ff  792.  SOL 
Review  of  decisionB,  see  Appeal  and  Error,  8 

154. 
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■  I,  TOItTTNTABT. 

$  19.  Complainant  was'  not  entitled  to  dis- 
miss a  mit  to  quiet  title  without  prejudice  after 
defendants  had  asserted  their  ricbts  id  the  prap- 
ert;  and  asked  affinnative  rellefi— CuzT  T.  Wil- 
aon  (Wash.)  367. 

n.  nrvoXiUMTABT. 

60.   Dismissal  for  a  want  of  prosecution 
proper.— Bebmke  t.  Fogarty  (Wash.)  181. 

DISPATCH. 

See  Telesrapha  and  Teiephonea. 

DISPOSSESSION. 

StfO  Forcible  Eatij  and  Detainer. 

DISPUTE. 

Amount  In  dispute  as  affecting  iuriadictlon  of 
courts,  see  Appeal  and  Error,  1  46. 

Sabmissioit  to  arbitratorB^  see  Arbitration  and 
Award. 

.  DISSEISIN. 

See  Forcible  Eatry  and  Detainer. 

DISSOLUTION. 

Of  partnership,  we  Partnenbip,  H  328, 

DISTRIBUTION. 

Of  eitate  of  decedent,  see  Descent  and  Distii- 
'  butlon. 

Of  Koremmental  powers  and  functions,  see  Con- 
■titutional  Law,  {  70. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Advice  of  prosecuting  officer  as  defense  to  action 
for  maJicioas  prosecution,  see  ■Malicious  Pros- 
ecution, I  32, 

i  6.  Under  Act  March  15,  1905  (St.  1905, 
c.  109).  and  Act  March  11,  1907  (St.  1907,  c. 
SO),  the  district  attorney  of  a  designated  coun- 
bf  held  entitled  to  the  fees  authorized  hy  Comp. 
Iiaws,  U  2296-23ia— TUden  t.  Esmeralda 
County  (NBY.i  881. 

■  {  6.  Uodpr  Comp,  Iiaws,  |  2299,  and  Vag- 
rancy Act  March  5,  18T7.  {  7  (Comp.  .  Laws, 
i  4866),  a  district  attorney  liela  not  entitled 
to  a  fee  for  the  conviction  in  a  vagrancy  case 
which  be  did  uo£  prosecute.— Tiideu  t.  Eamer- 
alda  County  (Nev.)  881. 

DISTRICTS. 

Irrigation  districts,  see  Waters  and  Water 
-  Courses,  Si^  227-263. 

School  districts,  see  Schools  and  School  Dis- 
tricts, H  41-188. 

DITCHES. 

See  Waters  and  Water  Courses,  K  227-263. 

DIVERSION. 

Of  waters,  see  Waters  and  Water  Courses,  {{ 
79,  86,  105. 

DIVISION. 

RiKhC  to  replevin  undivided  interest  In  geraonal 
property,  see  Reidevin,  |  4. 


DIVISION  FENCES. 


See  Fences. 
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DIVORCE. 

Annulment  of  marriage,  see  Marrl^^  ||  B8^ 

60. 

Denial  of  equal  protection  of  laws  by  provisions 
of  divonn  law,  see  Constitutional  Law,  i  249. 

n.  OBOUNDS. 

i  27.  Under  the  statute,  unfounded  charges 
by  a  husband  against  the  wife  of  unchastity 
and  a  disavowal  of  the  authorship  of  bis  chil- 
dren, made  in  tbe  presence  of  the  children,  con- 
stitutes cruelty  justifying  a  divorce.— Morris  v. 
Morris  (Wash.)  186. 

i  84.  BaUinger's  Ann.  Codes  &  St.  {  B716, 
subd.  7  (Pierce's  Code,  S  4630),  does  not  author- 
tee  a  divorce  on  the  ground  that  the  parties 
cannot  live  togetber.— Bicliford  t.  Bickford 
(WaaliO  887. 

IV.  JUBIBDIOTXOV,  FBOOEEDmOS, 
AHD  BELIEF. 

(F)  Jndannent  or  Decree. 

S  168.  A  court  has  jurisdiction  to  hear  a  di- 
vorce case  where  the  petition  states  a  good 
cause  of  action  on  its  face,  though  the  allega- 
tions be  false.— McCormick  v.  McCormlck  (Kan.) 
546. 

(G)  Appeal. 

i  181.  Tbe  procedure  and  practice  In  actions 
for  divorce  was  not  changed  by  Civ.  Code,  { 
ISl,  except  so  far  as  the  statute  makes  the  de- 
cree ineffective  for  ooe  year  as  a  deterrent  from 
a  new  marriage. — Huneke  v.  Huueke  (Cal.  App.) 
131. 

(H)  Pee*  SBd  Costa. 

§  197.  The  court,  on  the  application  of  either 
tbe  attorney  of  a  wife  suing  .tor  divorce,  or  of 
the  wife,  has  jurisdiction  to  determine  tlie  val- 
idity and  amount  of  a  lien  claimed  by  the  at- 
torney.—State  V.  Superior  Court  of  King  Coun- 
ty (Wash.)  876. 

8  197.  Rem.  &  Bal.  Code,  (  988,  held  not  to 
authorize  the  court  to  determiDe  questions  aria* 
ing  solely  between  tbe  litigants  in  an  action  for 

divorce  and  their  counsel,  but  the  measure  of 
compeDsation  ol  attorneys  is  governed  by  sec- 
tion 474.— State  v.  Superior  Court  of  King 
County  (Wash.)  870. 

S  197.  A  wife  suing  for  divorce  held  entitled 
to  make  an  agreement  with  her  attorney  for  his 
compeosation ;  but  the  court  will  allow  only 
such  sum  as  it  deems  proper. — State  v.  Superior 
Court  of  King  County  (Wash.)  876. 

8  197.  The  court  in  a  divorce  action  held  to 
be  wltliout  Jurisdiction  to  enter  a  judgment 
which  shall  be  final  as  between  the  wife  and 
her  attorney. — State  v.  Superior  Court  of  King 
County  (Wash.)  870. 

V.  ALIMOlfT.  ALLOWANCES,  AND 
DISFOSITIOir  OF  FBOFEBTT. 

Lease  of  lands  pending  appeal,  see  Lis  Pendens, 

Review  of  Interloentory  proceedings,  see  Ap- 
peal and  Error,  8  70.  * 

{  201.  In  a  divorce  proceeding,  tbe  court,  na- 
der  Civ.  Code,  8  147.  has  jurisdiction  to  decree 
a  partition  and  sale  of  the  parties'  community 
homestead.— Huneke  v.  Huneke  (Cal.  App.)  131. 

8  201.  Where,  in  a  divwce  case,  both  par- 
ties raised  issues  with  reference  to  their  prop- 
erty rights,  which  were  determined  without  ob- 
jection, they  were  thereafter  estopped  to  ques- 
tion tbe  court's  jurisdiction  to  make  and  enter 
a  judgment  as  affecting  such  property. — Huneke 
V,  Huneke  (Cal.  App.)  131. 

8  201.  Tbe  jurisdiction  of  the  divorce  courts 
refits  on  the  state's  right  to  control  property  and 
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the  statuf  of  Iti  inbaMtanta,  Independent  of 
any  federal  qneRtlon.— Honeke  v.  Huneke  (Cal. 
App.)  131. 

i  201.  A  salt  (oT  alimony  may  be  commenced 
In  any  county  where  defendant  may  be  aum- 
moned,  or  wbere  be  has  property  anbject  to 
appropriation  to  pay  the  judnnent  if  he  be  a 
uonrealdent— McCormidt  t.  McCormick  (Kan.) 
W6. 

1 .203.  A  c<»DpIaint  for  divorce  and  dispoal- 
tion  of  ctHnmuoity  property  in  two  connta  held 
Bofflcient  to  sustain  a  decree.— Vine  t.  Vine 
(Cal.  App.)  702. 

{  245.  Under  Ballinser'a  Ann.  Codes  &  St. 
§  51M  (Plerce'a  Code,  |  1084).  a  delay  of  10 
monthB  for  application  for  modification  of  de- 
cree held  to  justify  refusal  ot  the  rellet— Nel- 
son T.  Kelson  (Wash.)  195. 

I  248.  Where  a  husband  was  granted  a  di- 
vorce for  extreme  cruelty,  a  decree  directing  a 
division  of  the  community  homestead  between 
them  equally  was  the  least  interest  that  the 
court  could  ftwaid  the  husband  under  Civ. 
Code,  i  146.— Hnneke  r.  Huneke  (Cal.  App.) 
131. 

I  2S3.  In  a  suit  for  divorce,  the  proper  time 
and  place  for  final  determination  of  the  proper- 
ty rights  of  the  parties  is  when  the  principal 
iBsiue  in  the  divorce  case  is  heard  and  determin- 
ed, in  the  absence  of  an  order  continuinx  the 
hearing  as  to  the  property  rights. — ^Hnm^e  v. 
Hnneke  (Cal.  App.)  131. 

J  264.  Where  a  divorce  decree,  so  far  as  It 
affected  the  property  rights  of  the  parties,  had 
become  final,  the  court  had  no  Inrisdiction  to 
modify  its  findinn  or  grant  a  new  trial.~Hun< 
eke  V.  Huneke  (Cal.  App.)  131. 

I  254.  Property  of  parties  to  a  divorce  ac- 
tion not  mentioQed  in  the  pleadings  is  not  with- 
in the  court's  jurisdiction,  and  no  decree  can  be 
rendered  affecting  it.— Carpenter  r.  Brackett 
(Wash.)  359. 

S  250.  A  decree  of  divorce  for  future  month- 
ly payments  held  not  to  create  a  lien  on  defend- 
ants property.— Mansfield  v.  Hill  (Or.)  471. 

8  259.  WHere  a  husband  is  adjudged  to  exe- 
cute a  deed  on  request  of  his  wife  after  divorce, 
he  is  entitled  to  information  from  the  person 
asking  for  autHi  deed  aa  to  the  authority  under 
which  he  acts.— In  re  Butler  (Kan.)  540. 

8  263.  Sections  24  and  27  of  the  act  relat- 
ing to  marriage  and  divorce  (Comp.  Laws,  §8 
.')04,  507)  Md  uot  to  authorise  execution  to  is- 
sue to  enforce  an  order  for  alimony  pendente 
lite.— Kapp  t.  Seventh  Judidal  Dlst  Court 
(Xev.)  88. 

f  263.  An  Interlocutory  order  for  alimony 

pendente  lite  will  not  be  enforced  by  execution 
except  where  special  statutory  provision  war- 
rants it.— Kapp  V.  Seventh  Judicial  Diet  Court 
(Nev.)  95. 

8  263.  An  order  or  judgment  for  execution  to 
enforce  payment  of  alimony  pendente  lite,  not 
inetitionmg  specific  property,  Md  not  to  be  snp* 
ported  ou  the  theory  that  it  directs  application 
of  specific  property  to  such  object. — Kapp  v. 
Seventh  Judicial  Dist.  Court  (Nev.)  85. 

I  265.  A  method  of  proceeding  by  petition 
or  complaint  for  execution  to  enforce  an  order 
for  alimony  pendente  lite  held  to  be  substantial- 
ly a  writ  of  aci.  fa.  unknown  to  the  Novada 
practice. — Kapp  v.  Seventh  Judicial  Dist.  Court 
<Nev.)  95. 

8  269.  Where,  in  divorce,  a  hnsluind  is  or- 
dered to  join  with  his  wife  In  a  ctHiveyance  of 
certain  land  to  her,  he  is  not  In  contempt  for 
refusing  to  execute  a  deed  with  covenants  of 
warranty.— In  re  Butler  (Kan.)  540. 

I  283.  Under  Civ.  Code,  8  131,  and  Code 
Civ.  Proc.  8  039,  an  appeal,  taken  from  a  final 


judgment  In  divorce  after  &s  ex[riratIon  of  a 
year  from  the  entry  of  an  interlocutory  decree,. 
held  ineffective  for  any  purpose. — ^Huneke  v.. 
Huneke  (Cal.  App.)  131. 

f  283.  A  provision  in  a  divorce  decree  for  a 
division  of  the  parties'  community  homestead 
and  a  sale  of  the  property  at  the  expiration  of 
a  year  did  not  render  the  decree  any  the  less- 
final.— Huneke  V.  Huneke  (Cal.  App.)  131. 

8  283.  Where  so  much  of  an  interlocutory  di- 
vorce decree  as  affected  the  parties'  property 
rights  became  final  by  the  failure  to  appeal 
within  six  months,  the  fact  that  It  was  restat- 
ed and  reaffirmed  In  the  final  decree  conferred 
no  right  of  appeal  therefrom,  though  execution 
was  suspended  under  Civ.  Code,  8  UL— Hnueke^ 
T.  Hnneke  (Cal.  App.)  131. 

I  283.  Where  an  action  for  divorce  involved 
issues  relating  to  real  properlr  of  the  partiea, 

the  court's  judgment  thereon  became  final  aft- 
er six  months  In  the  absence  of  appeal  under 
Code  Civ.  Proc.  8  939.— Huneke  v.  Huneke  (CaU 
App.)  131. 

8  286.  The  court  having  juriadiction  to  de- 
cree partition  of  real  estate  between  parties- 
to  a  divorce  proceeding,  its  action  must  be  sus- 
tained in  the  absence  of  prejudicial  error  in  con- 
nection therewith.— Huneke  t.  Hnneke  (CaL 
App.)  131- 

VI.  OUSTODT  AND  SUPPOBT  OF 

OHTLDBEN. 

8  291.  A  complaint  for  divorce  and  dispoal- 
tioD  of  children  In  two  connta  held  snfflcient  to 
sustain  a  decree.— Vine  v.  Vine  (Cal.  App.)  702. 

8  310.  A  provision  in  a  decree  of  divorce  for 
future  monthly  payments  for  support  and  edu- 
cation of  children,  as  authorized  by  B.  &  C. 
Comp.  f  613,  creates  a  personal  liability  chT  de- 
fendant, which  does  not  terminate  at  hia  deaib» 
but  may  be  enforced  against  bis  estate.— Mans- 
field V.  Hill  (Or.)  471. 

Vn.  OPEBATIOir  AMD  EFFECT  OF 
DIVOBCE.  AND  BIGHTS  OF 
DIVORCED  PERSONS. 

8  326.  Under  Lkwb  1907.  c  184.  AeM.  that 
foreign  divorce  decrees  legally  based  on  publica- 
tion service  must  be  reco^ised  in  Kanaaa. — 
McCormick  v.  McCormick  (Kan.)  546. 

8  331.  A  divorce  decree  In  another  state, 
binding  in  Kansas,  held  a  bar  to*  the  recovery 
of  alimony  by  defendant  In  Kansas. — McCor- 
mick T.  McCormick  (Kan.)  540. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

As  evidence,  see  Evidence,  8S  333-383. 

Best  and  secondary  evidence,  see  Criminal  Iaw» 
8  404 :  £}\-idence,  88  165,  17a 

Production  at  trial,  see  Evidence.  |  306. 

Use  by  witness  to  refresh  memory,  see  Wit- 
nesses, I  255. 

DOMESTJC  ANIMALS. 

See  Animals. 

DONATIONS. 

See  Gifts. 

DRAFTS. 

See  Bills  and  Xotea. 

DRAINS. 

Private  rights  as  to  drainage  of  surface  waten^ 
see  Waters  and  Water  Courses,  8  119; 
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DRAMSHOP& 

4Bee  Intoilcatinr  Uqaon. 

DRUGGISTS. 

•OffeDMt  agaloflt  liquor  lawt,  see  Intoxlcatliix 
liiquon,  |  126. 

DUE  PROCESS  OF  UW. 

StB  Constitutional  Law,  S8  280-311. 

DUPLICITY. 

In  Indictment  or  infonnatioii.  Me  Indictment 

and  Information.  S  123. 
In  pleadhif,  we  Pleading,  |  64. 

DURESS. 

^tFecting  Talidfty  of  marriage,  we  Marriage. 
S  35. 

'Ground  for  annulment  of  marriage,  see  Mar- 
riage, i  sa 

DYING  DECURATIONS. 

«ee  Homicide.  H  210,  218. 

DYNAMITE. 

4Bee  BzploaiTei.  I  5. 

EARNING  CAPACITY. 

Impaiiment  of,  evidence,  iee  Damages,  |  173. 

EARTHQUAKES. 

liability  of  Insurer  for  fires  caused  by  earth- 
quake, see  Insnkance.  fi  421,  427. 

EASEMENTS. 

7i*  piuiiouiar  tpeciet  of  propaifi. 
'See  Waters  and  Wftter  Courses,  H  106>  138. 

PuhUe  eMementa. 
•See  Dedication ;  Highways;  Navigable  Waters. 

Streets,  see  Municipal  Corporationa,  U  663- 
706. 

kiirATXoir. 

f  1.  Legal  distfnctiou  between  the  absolute 
fee  and  ownership  of  property  and  contractual 
rights  creating  certain  claims  or  easements 
■determined.— Idaho  Fruit  Land  Co.  t.  Great 
Western  Beet  Sugar  Co.  (Idaho)  988. 

8  17.  Where  lots  are  sold  as  fronting  on  or 
bounded  by  a  space  deslKoated  in  the  convey- 
ance as  a  street,  the  use  of  the  space  as  a  street 
Twsses  as  appurtenant  to  the  grant.— McCarthy 
Co.  V.  Moir  (Cal.  App.)  028. 

J 30.  A  right  of  way  for  a  logging  railroad 
d  not  to  have  been  abandoned  ^  nonoaer.— 
McAdam  v.  Benson  Logging  &  Lumbering  Co. 
(WaahO  187. 

EDUCATION. 

See  Schools  and  School  Districts. 

EJECTMENT. 

See  Fordble  Entry  and  Detainer,  f  2. 
As  remedy  to  establish  boundary,  see  Bound- 
aries, 126. 


m.  PUEADnro  akd  evidehoe. 

f  68.  A  complaint  Aeld  to  state  a  cause  of 
action  in  eJectmenL— Balcer  t.  Butte  Water  Co. 
(Mont.)  81&. 

f  63.  A  complaint  held  to  state  a  cause  of 
action  in  ejectment  aa  against  a  general  demur- 
rer.—Baker  v.  Butte  Water  Co.  (Moat)  819. 

■I  08.  In  an  action  for  the  poesesalon  of  land, 
a  mistake  In  the  general  description  in  the  an* 
swer  JkeM  not  fatal  to  the  defenae.— Sanguinetti 
V.  Boasen  (CaL  App.)  COO. 

I  86.  Bnrdra  of  proof  held  upon  plaintiff  in 
an  action  to  recover  possession  of  lacil  to  show 
its  ownership.-~Tonopah  &  Q.  R.  Co.  t.  Fel- 
lanbaum  (Nev.)  882. 

ZV.  TBIAI^  JTOGMEKT,  EHFOaOB- 
MBNT  OF  JnTDOMENT,  AHD 

B.-EVTEW. 

I  120.  A  party  who  has  been  adjudged  to 
deliver  possession  of  land  to  another  claimant 
Acid  not  estopped  from  purchasing  an  outstand- 
ing title.— Baker  v.  Butte  Whter  Co.  (Mont.) 

%  120.  Where  a  writ  of  possession  to  enforce- 
a  judgment  awarding  posaesaiou  was  issued, 
and  the  successful  party  wes  restored  to  posses- 
sion, a  subsequent  writ  will  not  issue,  but  the 
party  will  be  left  to  his  remedy  by  emitempt 
under  Rev.  Codes,  f  7310.— Baker  v.  Butte  Wa- 
ter Co.  (Mont.)  819. 

f  120.  A  writ  of  possession  held  to  restore 
only  the  possession  awarded  by  the  judgment.-- 
Baker  v.  Butte  Water  Co.  (Mont)  Sift 

ELECTION. 

Between  acta  of  accused,  proof  of  whidi  la  of- 
fered under  one  count,  see  Criminal  Law,  1 

678. 

Between  counts  in  indictment  or  information, 
see  Indictment  and  Information,  S  132. 

Between  testamentary  provisions  and  other 
rii^ts  in  general,  see  Wills,  |  802L 

ELECTIONS. 

For  adoption  of  local  option  law,  see  Intoxica- 
ting Liquors,  f  34. 

For  issuance  of  school  district  bonds,  see 
Schools  and  School  Districts,  S  97. 

I.  BIGHT  OFSTTFTBAOE  AND  REOV- 
LATION  THEREOF  IN  GENERAL. 

S  10.  Under  Const,  art.  6,  S  2,  the  Legisla- 
ture has  full  authority  over  the  registration  of 
votes  so  long  as  it  does  not  contravene  any  con- 
stitutional right  of  the  elector.— Olliesby  v. 
Board  of  Conrrs  of  Canyon  County  (Idaho)  71. 

XL  ORDERING  OR  CALLING  ELEC- 
TION. AND  NOTICE. 

Notice  of  election  to  determine  Issuance  of 
school  district  bonds,  see  Schools  and  School 
Districts.  I  »7. 

IV.  QUALIFICATIONS  OF  VOTERS. 

%  65.  The  marshals  provided  for  ia  each  divi- 
sion of  the  city  court  of  Kansas  City,  Kan.,  by 
Iaws  1905,  c.  18S.  are  not  city  officers,  and  wo- 
men are  not  qualified  voters  in  the  election  of 
such  officers.— Fee  v.  Richardson  (Kan.)  788. 

V.  REGISTRATION  OF  VOTERS. 

Local  option  elections,  see  Intoxicating  Liquors, 
I  34. 

i  S6.  The  proviso  In  Fol.  Code,  S  1366.  held 
to  apply  only  to  cities  where  city  elections  are 
held  pnor  to  August  In  even-numbered  years. 
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in  which  yean  th«  earrent  i^giBtratioD  beginfli 
under  section  1094,  and  not  to  the  primary 
election  in  Ausnst  to  nominate  candidates  for 
the  Xovember  Reneral  election.— Qrieb  v.  Ze- 
manskj  (Cal.)  605. 

S  9&.  The  purpose  of  a  reciatration  law  de- 
fined.—Oillesbr  T.  Board  of  Com'n  of  Canyon 
CouD^  adaho)  71. 

VI.  xoiaxATioira  ahd  pbimabt 

ELECTIONS. 

S  143.  Only  those  may  gimi  ft  petition  for 
nominBti(Hi  as  a  candidate  of  a  poHticai  party 
at  the  primary  election  of  An^st,  1910,  who 
have,  npon  the  reitiiter  of  that  year.  declar(Hl 
their  affiliation  with  that  party.— Grieb  t.  Ze- 
mansky  (Cal.)  605. 

Z.  0OETE8TS. 

S  280.  Substituted  service  of  dtation  in  an 
election  contest  made  as  provided  by  Code  Civ. 
Proc.  {  1110,  held  coostitntional  and  valid.— 
Conlan  t.  Superior  Court  (Cal.  App.)  577. 

ELECTRICITY. 

Acquisition  of  electric  power  plant  by  condenf 
nation,  see  Eminent  Domain,  j|  35,  47. 

Electric  milroads,  see  Street  Hailroads. 

Heasare  of  compensation  for  power  plant  taken 
by  condemnation  proceedings,  see  Eminent  Do- 
main, I  134. 

Power  of  city  to  incur  Indebtedness  for  acquisi- 
tion of  electric  light  plant,  see  Municipal  Cor- 
porations, i  8G4. 

Power  of  city  to  levy  taxes  tor  aegnlBltion 
of  electric  light  plant,  see  Municipal  Corpora- 
tions, S  032. 

Telegraph  and  tdephone  lines,  see  Telegraphs 
and  TelepboDes. 

ELEVATORS. 

Grain  elevators,  see  Warehousemen. 

liiabilitT  of  master  for  injuries'  to  servant 
canaea  by  maintenance  or  operation,  see  Mas- 
ter and  Servant,  U  137, 183. 

ELIGIBILITY. 

Of  witnesses,  see  Witnesses,  ||  52-219. 
To  vote,  see  Elections,  |  &5. 

EMBEZZLEMENT. 

See  Larceny. 

Former  jeopardy,  see  Criminal  Law,  |  196. 
Of  mail  matter,  see  Post  Office,  |  48. 

EMBRACERY. 

Misconduct  of  others  affecting  jurors  as  error 
at  trial,  see  Criminal  Law,  g  856. 

EMERGENCIES. 

Acts  in  emei^ncies  as  affecting  question  of 
contributory  negligence  of  servants,  see  Mas- 
ter and  Servant,  |  216. 


EMINENT  DOMAIN. 

of  property  to  public  uai 

'ubiic  Improvements  by  municipalities,  see  Mu- 
nicipal CorporaUons,  H  203-5(12. 


Dedication  of  property  to  public  use,  see  Ded- 
ication. 
Public 


I.  HATUM,  EXTENT,  AED  DELEOA- 
TlOm  OF  POWEB. 

Partial  Invalidity  of  statute  rellititis:  to  con- 
demnation for  power  and  light  puuits,  see 
Statutes,  §  64. 


I  13.  ProceedlDgi  for  taking  property  for 
botb  public  and  private  use  are  wholly  invalid 
only  when  the  public  and  private  use  is  so  com- 
miugled  that  they  cannot  be  separated. — City  o'f 
Tacoma  v.  Nisqually  Power  Co.  (Wash.)  199. 

f  13.  A  statute  attempting  to  authorise  a. 
taking  of  private  property  for  private  me  would 
be  unconstttatloiial.— Ci^  of  Tacoma  v.  Kis- 
qnally  Power  Co.  (Wash.)  199. 

f  35. .  That  a  .city  seeking  to  condemn  laud 
for  power  purposes  now  sells  power  for  op- 
erating small  machines  when  it  does  not  need 
its  maximum  power  for  public  purposes  Md 
not  to  preclude  it  from  maintaining  the  proceed- 
ings on  the  ground  that  the  taking  was  partly 
for  private  purposes.— City  of  Tacoma  t.  XIs- 
qoally  Power  Co.  (Wash.)  199. 

{  47.  Public  utilities  act  of  1906  (Laws 
1905,  c.  159)  as  amended  in  1900  (Laws  1909, 
c,  150)  held  to  authorize  a  city  to  coudemn.  for 
an  electric  power  plant  property  owned  by  a 
raivate  corporation  for  like  purposes. — City  of 
Tacoma  v.  Nisqually  Power  Co.  (Wash.)  198. 

II.  OOMPENSATIOM. 

I  120.  In  proceedings  a  city  to  condemn 
land  and  water  rights  of  a  power  corporation 
for  a  power  plant,  evidence  that  defendant  was 
a  public  service  corporation  was  oot  admissi- 
ble to  enhance  the  value  of  the  laud  taken. — 
of  Tacoma  v.  Xisqually  Power  Co.  (Wash.) 

I  134.  In  proceedings  by  a  city  to  condemn 
land  owned  by  a  power  company  for  an  electric 
power  plant,  evidence  was  not  admissible  as  to 
liosHible  profits  from  a  power  plant  upon  defend- 
ant's land. — City  of  Tacoma  v.  Nisqually  Pow- 
er Co.  (Wash.)  199. 

(D)  FersoMM  Batltlcd  mnO.  Parmeat. 

f  155.  A  lessee  of  property  sought  to  he 
condemned  is  entitled  to  compensation  fbr  tbe 
loss  of  or  injury  to  his  leasehold  estate.— North 
Coast  B.  Co.  T.  Gentry  (Wash.)  1000. 

m.  pRooEEDnros  to  take  prof* 

EBTT  AED  ABBESS  COM- 
PEMSATIOE. 

f  178.  Under  Rem.  &  Bal.  Code,  |  202.  a 
stipulation  settling  the  damages  accruing  to  an 
intervening  leasee  on  the  condemnatiou  of  prop- 
erty held  not  to  prejudice  the  owners  of  the 
property.— North  Coast  K.  Co.  v.  Gentry  (Wash.) 
1060. 

S  191.  Statements  of  a  petition  in  proceed- 
ings by  a  city  to  condemn  land  and  water  rights 
for  tbe  establishment  of  an  electric  power  plant 
that  the  city  had  in  the  past  fnmlsfaed  elec- 
tricity for  public  and  "private"  purposes  held 
not  to  prevent  theproceedings  from  being  main- 
talned.--C;ity  of  Tacoma  v.  Nisqually  Power 
Co.  (Wash.)  199. 

I  251.  Under  BalUnger's  Ann.  Codes  &  St. 
I  5645,  an  order,  iu  condemnation  proceedings, 

denying  a  motion  to  vacate  a  decree  finding  a 
public  necessity,  held  not  reviewable  by  appeal 
but  only  by  certiorari.— North  Coast  K.  Co.  v. 
Gentry  (Wash.)  1069. 

EMPLOYES. 

See  Master  and  Servant 

EMPLOYMENT. 

Of  brcdter.  see  BnAers,  |  40. 
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ENACTMENT. 

Of  munldpal  oidlnanees,  or  by-laws,  lee  Ma- 

uidpal  CoiporaUoDB,  i|  106,  112. 
Of  Btatotes,  Bee  Statutes,  SI  11-04. 

ENCROACHMENT. 

B^^diclai^  on  LegiRlatue,  see  Constitatlonal 

ENROLLMENT. 

Of  voters.  Bee  Elections.  SS  19,  05. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife.  I  14. 

ENTRY. 

On  land,  force,  see  Forcible  Entry  and  De- 
tainer. 

On  land,  element  of  advene  jiOBseBsion,  Bee  Ad- 
verse POBSeSBiOQ,  S  f^- 

Re-entry  by  landlord,  see  Landlord  and  Ten- 
ant, if  290,  2»L 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  upon 
or  Injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  S  2. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damagcB  for  detention  thereof,  see 
Ejectment. 

EQUALITY. 

Constitntionat  requirement  as  to  equality  and 
oDiformity  of  tazatloUt  see  Taxation,  |  44. 

EQUAL  PROTECTION  OF  THE  UWS. 

Sea  Constitutional  Law,  H  225,  249. 

EQUITABLE  ESTATES. 

See  Mortgages;  Trusts. 

EQUITABLE  ESTOPPEL 

See  Bitoppel,  H  66-85. 

EQUITY. 

Equitable  action  as  distinguished  from  action  at 

low,  see  Action,  S  2o. 
Equitable  estates,  see  Mortgages;  Trusts. 
Equitable  estoppel,  see  Estoppel,  SS  56-U5. 
Equitable  title,  sufficiency  to  support  action  to 

Julet  title  or  remove  dondt  see  Quieting  Title, 
10. 
redemption,  see  Mortgages.  K  594-621. 
Transfer  of  equity  of  redempuon  by  mortgacor. 
see  Mortgages,  |§  294,  2MI. 

Particular  tuhfecU  of  eqvitahlo  y«rts4feMo»  end 

equitahle  remcdiea. 

See  Account;  Cancellation  of  Instroments; 
Injunction ;  Quieting  Title;  Receivers ;  Spe- 
cific Performance ;  Subrogation  ;  Trusts. 

Estabtisbment  and  enforcement  of  trust,  see 
Tr&sts,  S  865. 

Belief  from  jodgment,  see  Judgment,  11  407- 
444. 

Review  on  appeal. 

Amieilate  jurisdiction  of  particulai>  ^art,  see 
CourtB,  %  212.  Ct^ 

Scope  and  extent  of  review  in  equity,  ^^tions, 
«ee  Appeal  and  Error,  gg  im 

For  casM  In  Dec  Dig.  A  .Amar,  X)| 


I.  JUBISDIOTIOW,  nuNcmEs,  Am 

ICAXIMS. 

(A)  Hatnre,   Groanda,   Snbjeeta,   and  Bx- 

tent  of  JnrlsdletlOM  In  General. 

Grounds  for  InjonctioUf  see  Injunction,  H  18, 

1  24.   Equity  vrill  not  lend  ItB  aid  to  enforce, 

but  in  a  proi>er  case  will  often  relieve  anlnst, 
a  forfeiture.— Farmers'  Pawnee  Canal  Co.  v. 
Pawnee  Water  Storage  Co.  (Ckio.)  286. 

(B)  Bemady  mt  Law  and  Mnltlplieltf 

Salts. 

Remedy  at  law  affecting  tuit  for  Injunction,  aee 

Injunction,  §  18. 
Remedy  at  law  affectins  salt  to  enforce  Bpedfic 

performance,  eee  Specific  Performance,  f  6. 

(O  Principles  nnd  Maxims  of  Eanltr* 

8  65,  A  party  to  a  cause  held  to  have  no  equi- 
table rights  agunst  the  opposite  party  by  rea- 
son of  damsges  arising  from  an  oral  stipula- 
tion between  oounseL--E^senberff  t.  Nichols 
(Wash.)  871. 

8  57.  Equity  regards  that  aa  done  whldi 
ought  to  be  done.— Sanguinetti     RoBsen  (Cal. 

App.)  560. 

II.  LACHES  AMB   8TAI.E  DEBCANBS. 

Affecting  suit  to  estahUah  and  eaforoe  tmst,  see 

Trusts.  S  365. 

8  84.  Except  in  case  of  clear  error,  the  trial 
court's  judgment  denying  laches  as  a  defense 
will  not  M  disturbed.— Hndson  t.  Herman 
(Kan.)  35. 

IV.  PLEADINO. 

In  suit  to  enforce  specific  performance,  see 
Specific  Performance,  |8  114,  121. 

In  suit  to  foreclose  mortgage,  see  Mortgages,  8 
450. 

(A)  Oridnal  BlU. 

In  suits  for'  qiecifie  performance.  Bee  Specific 
Performance,  |  114. 

V.  EVIDEirOB, 

In  suit  to  enforce  specific  performance,  see  Spe- 
cific Performance,  8  121. 

Vm.  HEABINO.  SUBiaSSIOlf  OF  IS- 

SITES  TO  juar,  and  beheabutg. 

Constitutional  right  to  trial  by  Jury,  see  Jury, 

8  13. 

6  381.  Findings  on  issues  of  fact  submitted 
to  the  jury  In  an  equity  case  would  not  bind  the 
chancellor,^Ko(di  t.  Story  (Colo.)  1003. 

IZ.  KASTEBS  AKD  OOMHISSIOHEBS, 
AND  PBOCEEDINOS  BB- 
FOBE  THOL 

Reference,  in  action  at  law,  see  Reference. 
Review  of  questions  of  fact,  see  Appeal  and 
Error,  88  1010-1022. 

X.  DBOBEB  Aim  ENFOBOEMENT 
TKEBEOF. 

In  particular  proceedinga. 
For  divorce,  see  Divorce,  8  168. 
To  foreclose  mortgage,  see  Mortgages,  88  49^ 
496. 

To  redeem  from  mortgage  sal^  see  Mortgages, 
8  621. 

EOUITY  OF  REDEMPTION. 

See  Mortgages,  8S  594-621. 
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ERROR,  WRIT  OF. 

Se«  Appeal  and  Error. 

ESCROWS. 

i  1.  Deposit  of  deed  in  bank  with  Instrac- 
tiona  to  collect  price  Md  not  an  eecrow.— Da- 
vis T.  Brlgham  (Or.)  961. 

{  14.  EvideQce  held  to  show  tliat  a  deposit  in 
escrow  with  the  caahler  of  a  'bank  was  not  made 
to  the  cashier  indiTidually,  but  to  the  bank,  and 
that  it  deiivexed  them  contrary  to  the  escrow 
aneement— Brown  t.  CitlsoiB'  State  Bank 
•(Haho)  405. 

f  14.  Where  a  bank  received  a  deposit  an- 

-der  an  escrow  Bgreement,  and  deliverea  it  to  a 
person  not  entitled  to  receive  it.  the  bank  is 
liable  therefor.— Brown  t.  Citisens'  SUte  Bank 

'(Idaho)  40Q. 

ESTABLISHMENT. 

'Of  boundaries,  see  Boandaries,  IS  26-54. 

■Of  heirship  at  rig^t  to  share  in  distribution  of 

Intestate's  estate,  see  Descent  and  Dlstribu' 

tion,  I  71. 

•Of  highways,  see  H^hways,     1-17,  46. 

Of  homestead,  see  Homestead,  i  32. 

Of  loet  iDBtmments,  see  Lost  Instrumeats,  |  S. 
-Of  railroad  statioos,  Ree  Railroads,  §  58. 
■Of  right  of  exemption,  see  Eixemptions,  1  125; 
Homestead,  f  191. 

Of  trusts,  see  Trusts,  1  348. 
•Of  wiU,  see  Wills,  ||  324-427. 

ESTATES. 

•Omvejances  to  husband  and  wife,  see  Husband 
and  Wife,  {  14. 

Decedents'  eststes,  see  Descent  and  Distribu- 
tion ;  Executors  and  Administrators ;  Wills. 

itestrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

PorMoalsr  attetss, 

.See  Homestead. 

Bstatea  for  years,  see  Landlord  and  Tenant 
'Tmancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

•     Ti  BT  BBOOBD. 

B^^dgment,  see  Judgment,  H  586-627,  OSO, 

H.  BT  DEED. 

Xlatoppei  of  tenant  to  dispute  title  of  landlord, 
see  Landlord  and  Tenant,  ||  63,  64. 

m.  EQITTTABIX  ESTOPPEI.. 

Implied  latificatioQ  by  principal  of  acts  of 
agent,  see  Principal  and  Agent,  IS  169i  171. 

Of  particular  tia»ae»  of  pertont,  or  peraont  in 
particular  reIa«on«. 
Tenant,  to  dispute  title  of  landlord,  see  Land- 
lord and  Tenaot,  li  03,  64. 

To  anert  or  deny  particular  facU,  rightM,  «lofmt, 

or  liabUitia$. 
See  Boundaries,  |  48. 

Constitutionality  of  statute,  see  ConstltDtional 
Law,  I  43. 

Grounds  for  avoidance  or  forfeitare  of  insur- 
ance policy,  see  Insurance,  ({  379,  380. 

Jurisdiction  of  property  in  siut  for  divorce  see 
Divorce.  I  201. 

Title  of  bailor,  see  Bailment,  |  ik 

Title  of  landlord,  see  Landlord  and  Tenant,  H 
68,  64. 


To  deny  that  property  Is  subject  to  mechanic's 

lien,  see  Mechanics'  Lieos,  i  76. 
Validity  of  insunnoe  policy,  see  Insurance,  f| 

870,  389i 

To  maintain  or  oppote  particular  remediea  or 
defen$9». 

Appeal  or  other  proceeding  (or  review,  see  Ap- 
peal and  X^r.  |  382. 

(A)  H«tmre  smd  HSwientlala  In  Oaacral. 

S  56.  For  a  person's  silence  to  constitute  an 
estoppel,  the  party  in  whose  favor  the  estoppel 
is  invoked  must  have  been  misled  thereby  luco 
doing  what  he  wonld  not  otherwise  have  done. 
— Bragdon  t.  McShea  (Okl.)  016. 

(B)  OFOuda  of  Batoppel. 

LiaUlidr  of  clerk  of  court  for  acts  of  deputy, 
see  Qerits  of  Courts,  f  74. 

I  68.  In  proceedings  to  establish  a  material- 
man's lien  against  a  vessel,  appellants,  by  giv- 
ing bond  for  the  release  of  the  vessel,  held  es- 
topped from  claiming  that  the  release  was  not 
authorized  by  statute.— Kalb<llibert  lumber  Co. 
V.  Cram  (Wash.)  381. 

I  68.  Property  owner,  by  allowing  a  street 
to  be  graded  and  suing  for  damages,  held  es- 
topped to  object  that  tJie  grading  was  invalid 
because  not  authorized  by  ordinance.— Etter  v. 
City  of  Tacoma  (Wash.)  1061. 

§  90.  Evidence  heli  insufficient  to  show  an 
e8toi»>ei  of  defendant  corporation  to  insist  on  a 
forfeiture  clause  in  a  contract.— Farmers'  Paw- 
nee Canal  Co.  v.  Pawnee  Water  Storage  Co. 
(Colo.)  286. 

I  90.  PiaintifTs  fcnowled<«  that  defendant 
did  work  to  acquire  intereat  In  the  waters  of  a 
stream  from  which  plaintiff's  reservoir  was 
filled  held  not  to  estop  nim  from  objecting  to  de- 
fendant's subsequent  trespasses  upon  bis  reser- 
voir where  be  did  not  know  the  work  wan  dooe 
under  a  hostile  clalm^Koch  t.  Story  (Colo.) 
lOOS. 

I  96.  For  a  person's  silence  to  constitute  an 
estoppel,  it  must  have  been  his  imperative  duty 
to  speak.— Bragdon  v.  McSbea  (Okl.)  916. 

!'  05.  Deeds  by  a  Creek  freedman  of  surplus 
otment  being  abaolutely  void  under  a  supple- 
mental agreement  of  the  Creek  Indians  approv- 
ed  June  30.  1902  (Act  June  30,  1902,  c.  1323. 
32  Stat.  500).  subsequent  purchasers  from  her 
held  not  estopped  to  assert  the  invalidity  of  a 
prior  deed.— Bragdon  v.  McShea  (Okl.)  016. 

EVICTION. 

Of  tenant  as  affecting  liability  for  rent,  see 
Landlord  and  Tenant,  {  100. 

EVIDENCE. 

See  Affidavits;  Witnesses. 

Applicability  of  instructions  to  evidence,  see 
Criminal  Law,  S  814 ;  Trial,  {  232. 

CcHuments  by  counsel  on  evidence  or  failure  to 
produce  evidence  or  call  witness,  see  Trial,  I 
121. 

Comments  of  counsel  on  evidence,  see  Criminal 
Law,  8  720. 

Comments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Criminal  Law,  |  710. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Uw,  H  778-789 1  Trial,  11203.  235. 

iQStructtons  Ignoring,  see  Trial,  |  2S3. 

Newly  discovered  evidence  ground  for  new  trial, 
see  New  Trial,  88  102-1(^ 

Objections  to  evidence,  see  Criminal  Law,  1 
698;  Trial,  |  86. 

Objections  to  evidence  on  ground  of  Insufficiency 
of  pleadings,  see  Pleading,  |  428. 

OUectlons  to  evidence  on  ground  of  variance, 
see  Pleading,  |  430. 
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Offer  of  proof,  aee  Trial,  |  46. 

Questions  of  tact  for  jurr,  see  Criminal  tMW, 

fi  741,  742;  Trial,  H  136,  139. 
Reception  at  trial,  see  Crimliuil  Law,  ||  678, 

tI81 ;   Trial,  ||  34-86. 
Terdlct  or  findingi  contrarr  to  evidence  r round 

for  new  trial,  aee  New  Trifd,  $1  68,  72. 

At  to  particular  facta  or  itnet. 

See  Adverse  Poaseaaion,  |S  85,  114 :  Boundaries, 
S  33;  Dedication,  }  41;  Deeds,  H  186-211. 

Adverse  possession  of  int»^ing  claim,  see  Mines 
and  Minerals.  %  38. 

Agency,  see  Principal  and  Agent,  |  23. 

Aasumplion  of  risk  by  servant  Injuied,  see  Mas- 
ter and  Servant.  |  280. 

Anthority  of  agmt,  see  Principal  and  Agent,  1 
123. 

Bar  of  statute  of  limitations,  see  Limitation  of 

AcHons,  fi  197. 
Character  of  tranaactioa  as  mortgage  or  other 

contract,  see  Mortgages,  |  38. 
Community  or  separate  property,  see  Husband 

and  Wife,  fi|  262.  264. 
Construction  of  deeds,  aee  Deeds,  fi  118. 
Construction  of  wills,  aee  Wills,  {  487. 
Contributory  negligence,  see  Negligence,  fi  122. 
Contributory  negligence  of  servant  injured,  see' 

Master  and  Servant,  fifi'274,  281. 
Corporate  existence,  see  CornoratloQs,  fi  32. 
Creation,  existence,  and  validity  of  trust,  see 

Trusts,  Sfi  43.  44.  ^ 
Damages,  see  Damages,  K  169-174. 
Delivery  of  deed,  see  Dee^  {  208. 
Existence  or  location  of  street  or  highway,  aee 

Highways,  fi  17. 
Fraud  or  undue  Influence  In  procuring  execu- 
tion of  will,  see  Wills,  K  163-166. 
Gifts,  see  Gifts,  {  81. 

<3ood  faith  of  purchaser  of  land,  see  T«ador 

and  Purchaser.  %  243. 
Tmpainnent  of  earning  capacity,  see  Damages, 

8  173. 

Incompetency  of  fellow  servant,  see  Master  Jind 
Servant,  %  279. 

Loss  of  or  injury  to  property  in  general,  see 
Damages,  fi  174. 

Thlarriage,  see  Marriage,  fi  SO. 

Married  woman's  separate  property,  aee  Hus- 
band and  Wife,  fifi  131,  131 

T^egligence  of  fellow  servant,  see  Master  and 
Servant,  fi  279. 

Negligence  of  master  causing  fniurv  to  servant, 
see  Master  and  Servant,  jS  270.  278. 

Negligence  of  surgeon,  see  Physicians  and  Sur- 
geons, fi  18. 

Performance  or  breach  of  contract,  see  Con- 
tracts, I  322. 

Ratification  of  act  of  agent,  aee  Principal  and 
Agent,  S  173. 

nelationship  to  decedent,  see  Descent  and  Dis- 
tribution, \  71. 

Belease,  aee  Release,  fi  57. 

Testamentary  capacity,  see  Wills.  S  54. 

A  Blidity  of  contract  of  sale,  cce  Sales,  fi  52. 

Validity  of  deed,  aee  Deeds,  fifi  190,  203,  211. 

In  actiont  iy  or  agatntt  parlhutar  clattet  of 
pertont. 

See  Brokers,  fifi  84.  8G:  Carriers,  fifi  317.  318: 
Corporations,  fi  519;  Master  and  Servant,  fiS 
270-281 ;  Municipal  Corporations,  fi  404 : 1'hy- 
■sicians  and  Surgeons,  J  18:  Railroads,  |  340; 
Street  Railroads,  fi  112. 

Stockholders,  see  Corporations,  fi  269. 

In  particular  nvil  actiann  or  proceedingf. 
See  Habeas  C/orpns,  |  80 :  Torts,  I  27 ;  Work 

and  Labor,  |fi  27,  30. 
For  breach  of  contract  of  sale,  see  Sales,  I  416. 
For  compensation  of  broker,  see  Brokers,  ||  84, 

86. 

For  damages  for  opening  telegram  of  another, 
see  Telegraphs  and  Telephones,  fi  78. 


For  excesdve  idtarsas  paid,  see  Carriers,  |  20C. 
For^m^uries  at  lailtoad  cxoaslngs,  see  Railroads, 

For  injuries  from  negligence^  see  Negligence,  | 
122. 

For  injuries  fro«  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  fi  706. 

For  injuries  from  overflow  of  irrigation  ditches, 
see  Waters  and  Water  Courses,  |  263. 

For  injuries  from  public  improvements,  see  Mu- 
nicipal Corporations,  {  404. 

For  injuries  to  passengers,  see  Carriers,  |i  317, 
318. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  fi  112. 

For  injuries  to  servants,  see  Master  and  Serv- 
anti  IK  270-281. 

For  malicious  prosecution,  see  Malicious  Prose- 
cution, §S  58-72. 

For  malpractice  by  surgeon,  ae«  Physicians 
and  Surgeons,  fi  18. 

For  new  trial,  see  New  Trial,  i|  140,  163. 

For^rtnership  accounting,  see  Partnership,  fi 

For  price  of  land  sold,  see  Vendor  and  Purchas- 
er, fi  315. 

Fo^rice  or  value  of  goods  sold,  see  Sales.  | 

For  unlawful  detainer,  see  Landlord  and  Ten- 
ant, I  291. 

From  injuries  from  explosion,  see  Explosives, 

On  bills  or  notes,  see  Bills  and  Notes,  |  497. 

On  bond  of  indemnity  against  liens,  see  Me- 
chanics' Liens,  fi  317. 

To  annul  m'arriage,  see  Marriage,  fi  60 

To  confirm  or  trv  tar  title,  see  Taxation,  fi  810. 

To  enforce  liability  of  stookholders  for  corpo- 
rate debts  and  acta,  see  Corporationi^  I 

To  enforce  spedflc  performance,  see  Specific 
Performance,  fi  121. 

To  establish  boundaries,  see  Boundaries,  |  8S. 

To  quiet  title  to  mining. claim,  see  Mines  and 
Minerals,  fi  38. 

To  restrain  appropriation  of  waters,  see  Waten 
and  Water  Courses,  fi  107. 

TVi  criminat  orotumtiona. 
See  Conspira(7.  fi  47;  Criminal  T/Sw.  H  308- 
517;  ffnmiclde,  (fi  154-254;  Larceny,  fi  45; 
Rape,  fi  52. 

Application  for  change  of  venue,  see  Criminal 
I.rfiw.  fi  134. 

Appl!<»tIon  for  new  trial,  see  Criminal  Law, 
ft 

Violations  of  liquor  laws,  aee  Intoxicating  Liq- 
uors, fi  224. 

Beviev  and  procedure  thereon  in  appellate 

courtt. 

Presentation  of  evidence,  by  bill  of  exceptions, 
ca^,  or  statement,  see  Appeal  and  Error,  | 

Review  of  nilinjrf  as  dependent  on  prpjudiciil 
Appeal  and  Error,  £fi 

1047-1058;  Homicide,  fi  338.  " 
Review  of  ruHniirs  as  dependent  on  presentation 

of  evidence  in  record,  see  Criminal  Law,  fi 

Review  of  safficiency  of  evidence,  see  Appeal 
and  Error.  H  694,  606,  095-1022;  Criminal 
Lav,  I  1159. 

I.  J17DICIAI.  NOTICE. 

8  10.  A  court  may  take  judicial  notice  of 
the  streets  of  a  dty.— Pacific  Paving  Co.  v. 
\ef80  (Cal.  App.)  590. 

fi  12.  The  court  will  take  Jndicial  notice  of 
the  population  of  certain  counties  and  the  towns 
and  cities  located  therein,  as  shown  by  the  ape* 
cin]  fpderal  ceBsus  of  July  1.  1907.— St.  Louis 
&  S.  F.  R.  Co.  V.  Williams  (Okl.)  428. 

fi  16.  Courts  will  determine  the  meaning  of 
customary  abbreviations  wbidi  have  a  well- 
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defined  and  ^nerslly  nnderetood  meaning  wJth- 

■^out  proof,— Board  of  Com're  of  Gnnnison  Coun- 
ty T.  Hider  (Colo.)  1068. 

S  22.  The  court  will  take  judicial  notice  of  a 
town  by  a  certain  name,  but  Aot  of  the  railroad 
station  of  that  name.— St.  Lonia  ft  8.  F.  R.  Ca 
T.  Williams  (Okl.)  42a 

I  25.  The  court  vill  take  judicial  notice  that 
certain  towns  are  county  seats  of  their  respec- 
tive oonnties.— 8t  Lonb  &  S.  F.  B.  Co.  t.  WUr 
liarn*  (Okl.)  428. 

I  4!f.  The  unsworn  motion  of  defendant's 
attorney  to  dismiss  the  complaint  held  insuffi- 
cient to  warrant  the  court  in  taking  such  ju- 
dicial notice  thereof  as  to  deprive  plaintiff  of 
its  constitutional  right  of  being  heard  upon  the 
merits  of  a  motion.— SynuHM-Kraunman  Co. 
T.  Reno  Wholesale  Liquor  0>.  (Ner.)  86. 

n.  p&ssvitPTXom. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
S08. 

At  to  partietiiar  facia  or  iuutt. 

See  Boundaries,  {33;  Dedication,  r41. 

Community  property,  see  Husband  and  Wife,  { 
262. 

Construction  of  deed.       Dands,  1 11& 

Fraud  or  undue  influence  in  procuring  ezeentlon 

of  will,  see  Wills,  $  163. 
Married  woman's  separate  estate,  see  Haaband 

and  Wife,  8  131. 
Payment,  see  Payment,  |  65. 
Validity  of  patent  for  pabllc  land,  see  Public 

Lands,  f  114. 
Validity  of  tax  deed,  see  Tftzation,  f  788. 

In  particular  civil  actiotu  or  proeeedinffa. 
For^D^uriei  at  railroad  crossings,  see  Railroads, 

On  bond  of  indemnity  against  Uena,  se^  Me- 
chanics' Uens,  I  817. 
On  insurance  polidea,  see  Inanranfa,  I  646. 
To  establish  boundaries,  aee  BonndarTes,  {  83. 

i  65.  One  la  presumed  to  loiow  the  existence 
of  a  state  Btatnte.— Saxton  t.  Feriy  (Colo.)  281. 

S  67.  Where  tiie  evidence  showed  that  ad- 
Terse  claimants  were  In  possession  of  land 

when  patented  by  others,  and  six  months  pre- 
viously thereto,  lield,  that  no  presumption  arose 
that  the  claimants  had  been  in  possesnion  be- 
fore the  time  shown  by  the  evidence.-^onopah 
&  G.  R.  Co.  V.  FeDanbanm  (Xev.)  882. 

m.  BtnunsK  of  proof. 

At  to  particular  fact)  or  it$ue*. 

Compensation  of  broker,  see  Brokers,  {  &4. 
Contributory  negligence,  see  Negligence,  S  122. 
Oood  ^th  of  pnrdiaser  of  t»H  or  note  and  pay- 
ment of  vaEne,  see  Bills  and  Notes,  S  497. 
Validity  of  deed,  see  Deeds,  1 196. 

In  particular  civil  action*  or  proeeedingt. 

See  Ejectment.  |  86. 

For  injuries  from  ne^igence,  see  Negligence.  S 

1^2. 

For  injuries  from  overflow  of  irrigation  ditches. 
Bee  Waters  and  Water  Courses,  I  263. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  |  IIZ 

On  bills  or  notes,  see  Bills  and  Notes,  S  497. 

To  annul  marriage,  see  Marriage,  S  60. 

To  restrain  appropriation  of  subterranean  wa- 
ters, see  Waters  and  Water  Courses.  |  107. 

To  recover  property  sold  for  taxes,  see  Taxa- 
tion, I  810. 

To  review  findinpi  of  rorporatlon  commission, 
see  Corporations,  {  394. 


MIOTAirOT,  MATEBIAMTT,  AHP 
OOMnEITEirOT  Df  OEHXBAIi. 

(A)  FMta  IM  laaae  mmk  Batorant  t*  Imbm. 

Admissibility  of  evidence  of  reputation  In  prose- 
cution for  lewdness,  see  Lewnness,  |  9. 
In  criminal  prosecutions,  see  Crimual  Law,  |i 

34&-^66. 

(B)  R«a  Geate. 

In  criminal  prosecutions,  see  Grimlnsl  Law,  | 
366. 

S  123.  A  declaration  by  a  party  held  not  a 
part  of  the  res  geste.— Batcheller  ?.  Wblttier 

(Cal.  App.)  141. 

I  126.  Certain  statemeota  held  not  admiasibl'* 
as  part  of  the  res  gestce. — Coalgate  Co.  v.  Hurst 
(Okl.)  657. 

(O  Sinillar  Vmetu  mn*  Tr«B«*e<loB«. 

Other  offenses,  see  Criminal  Law,  ||  3G9,  371. 

i  142.  In  an  action  for  reasonable  comppn Ra- 
tion by  a  broker  employed  to  sell  real  estate, 
certain  evidence  held  competent  to  ascertain 
what  sadi  compensation  should  be.— Gelger  t. 
Kiser  (Colo.)  207. 

(B)  Competencr* 

In  criminal  prosecntlons.  see  Criminal  Law.  t 
894. 

8  151.  Where  the  motive  or  belief  of  a  per- 
son ia  a  material  fact,  he  may  testify  directly  to 
it  in  connection  with  bis  testimony,  detailing 
the  circumstances  under  which  he  was  acting.— 
Bowers  t.  Atdilson,  T.  ft  8.  F.  Ry.  Co.  (Kan.) 
777. 

V.  BEST  AlfD  BECOITDABT  mriDEMCE. 

In  criminal  ptoaecutions,  see  Criminal  Law,  {. 

404. 

{  165.  Where  a  written  contract  is  capable- 
of  being  produced,  parol  evidence  of  its  con- 
tents was  properly  stricken  out. — Idaho  Fruit 
Land  Co.  v.  Great  Western  Beet  Sugar  Co. 
(Idaho)  969. 

I  178.  Where  proceedings  are  attacked  years 
after  they  occurred,  and  the  primary  evidence 
thereof  has  been  lost,  secondary  evidence  may 
be  presented.— Brumbau^  v.  Wilson  (KanO  792. 

I  178.  Where  county  records  had  been  de- 
stroyed, parol  evidence  that  a  60-foot  section 
road  had  been  established  and  traveled  since 
1886  held  admissible  as  best  evidence.— Bowland 
v.McDonald  Independoit  Telephone  Co.  (Kan.) 
797. 

VL  DEKOXSnATIVE  ETHNEKOE. 

In  criminal  prosecutions,  see  Criminal  Law,  I 
404. 

th.  Ammnoira. 

(A)  Nature,  Form,  aad  laeldeata  la  Gea- 
•ral. 

i  213.  Evidence  tending  to  show  an  offer  of 
compromise  held  properly  sdmltted  because  re- 
sponsive to  other  issues. — Pacific  Mut  Life  Ins. 
Co.  of  California  v.  Van  Fleet  (Colo.)  1087. 

{  215.  In  an  action  for  injuries  from  the 
overflow  of  an  irrigation  ditch,  an  agreement 
between  plaintiff  and  defendant  held  admissible 
as  an  admission  by  plaintiff  that  defendant  was 
entitled  to  maintain  its  ditch  as  It  then  existed. 
— Malmstrom  t.  Peoide's  Drain  Ditch  Co.  (Ner.) 
96. 

i  220.  In  a  will  contest,  evidence  htUd  admis- 
sible as  admissions  of  the  party  charged  with 

undue  influence,  under  Code  Civ.  Free,  f  1870, 
Bubd.  3.— In  re  Snowbairs  Estate  (Cal.)  598. 


Toples,  dtvtMou,  A  aMUoB  (I)  HUMBBRB  to  tUs  Intat,  *  Dso.  *  Aaur.  Digs.  4k  R^ortsr  Indma  apse 


Digitized  by 


Google 


INDBX-DI0E8T. 


1171 


(D)  By  Aseitta  w  Otkev  RepreBeBtatlTea. 

I  249.  An  Bdmission,  made  a  partner  in 
the  coarse  of  the  firm  business,  hM  admissible 
aj^nst  the  copartner.— Rathbim  t.  White  (Oal.) 

▼m.  DEOLABATIOHS. 

As  eWdeoce  of  testamentary  intent,  see  Wills, 

By  testator  as  showing  mistake,  frand  or  duress 
in  execution  of  will,  see  Wills,  |  IGS. 

By  testator,  as  showing  testamentary  capadty, 
see  Wills,  8  54.  *  . 

(A)  Matare,  Form,  mmA  laeMents  !■  Gen- 
eral. 

I  271.  A  certain  declaration  of  a  corporate 
officer  held  inadmissible. — Denver  ft  Colorado 
Inv.  Co.  T.  Rudolph  (Colo.)  81G. 

i  272.  Oral  declarations,  which  do  not  clear-, 
ly  appear  to  be  against  the  interest  of  the  par- 
ty  making  them,  should  be  excluded.— San- 
guinetti  v.  Rossen  (Cal.  App.)  G60. 

rB)  Br  D«e«dente  Asalnat  Interest. 

S  278.  Certain  dei^larationa  held  admissible 
as  Agaiost  the  interest  of  the  declarant.— Allen 
V.  Shires  (Colo.)  1070. 10T2. 

(O  Aa  to  Pedlvree.  Blrtb*  mmA  Relatlon- 

I  200.  Declaratlonfl  of  one  P.  to  his  daughter, 
made  in  the  lifetime  of  W.,  that  he  had  a  brother 
W.  in  California,  Acid  properly  admitted  to 

firore  relatlmiBhip.— In  re  llartman's  Estate 
Cal.)  105. 

X.  DOOUKEirrART  EVZDEirOE. 

Act  making  uncontradicted  wilting  aoficient 

proof  as  denial  of  due  pzocen  of  law,  see  Ctm- 

Btitutional  Law,  S  311. 
Right  of  jury  to  take  documentary  evidence  to 

jury  room,  see  Trial,  S  307. 
Use  of  writings  to  refresh  memory  of  witness, 

see  Witnesses,  {  256. 

<A)  Pnblle  or  OMcinl  Acta.  Proeeedtnirs, 
Records,  «nd  GertlSentes. 

Admissibility  of  ordinance  in  action  for  mali- 
cious prosecution,  see  Malicious  Frosecutltm, 
I  68. 

f  833.   A  tax  receipt  stub  book  held  a  book 

n Hired  to  be  kept  under  Gen.  St.  1868,  c.  25, 
7,  and  Laws  1870,  c.  34,  I  80,  so  as  to  be 
admissible  In  eTidenee.— 'Hudson  t.  Herman 
(Kan.)  80. 

(C)  Private  Wrttlnsa  and  Pnblleatlona. 

I  3>'>4.  In  an  action  for  legal  Berrices,  an 
account  book  of  the  attorney  held  inadmissible.— 
Batcheller  r.  Whlttier  (Cal.  App.)  141. 

8  3.'>4.  The  rule  that  an  account  book  ie  ad- 
missible in  evidence  to  prove  an  account  sued 
for  extends  to  such  entries  only  as  are  the 
proper  iiubject  of  a  book  account— Batcheller 
T.  WhitUer  (Cal.  App.)  141. 

{  354.  The  books  of  a  merchant  held  sec- 
ondary evidence  and  admissible  ouly  when  de- 
manded by  necessity  as  established  by  the 
proof  of  the  death  or  absence  of  the  clerks  who 
kept  the  books.— Raski  t.  Wise  (Or.)  084. 

i  854.  Under  B.  ft  O.  Comp.  {  780,  extending 
the  rule  relating  to  the  admission  in  evidence  of 
books  containing  original  entries,  a  mercbaufs 
daytwok  containmg  a  record  of  an  account,  and 
the  ledgers  which  include  a  transcript  there- 
from, held  admissible.— Kaski  v.  Wise  (Or.)  &84. 

I  359.  A  sciograph  taken  five  years  after  an 
Injury  was  not  for  that  reason  iDadmiaBible.— 
Bonnet  t.  Foote  (ColoO  252. 


<D)  Prodnetloal  Anthentleatlon,  and  Bf- 

fect. 

I  306.  In  an  action  for  false  imprisonment 
and  malicious  prosecution,  a  justice's  docket 
containing  the  record  of  the  complaint  against 
plaintiff,  etc,  held  properly  idenofled^— Qrimes 
T.  Greenblatt  (Colo.)  1111. 

I  373.  In  an  action  to  recover  freight  char- 
ges on  two  car  loads  of  sheep,  the  freight  bills 
held  admissible. — Beach  v.  Schroeder  (Colo.)  271. 

I  378.  Entries  of  purported  items  of  account 
between  the  parties  held  inadmissible  on  the 
showing  made.— Raski  v.  Wise  (Or.)  984. 

I  379.  Field  notes  and  plat  of  a  county  road, 
duly  authenticated,  held  admis^ble  under  Rev. 
St.  1809,  «  1156.  1185-1187,  1916.-Board  of 
Com'rs  of  Sheridan  County  T.  Patrick  (Wyo.) 
748. 

{  383.  The  docket  or  record  of  a  complaint 
for  burglary  and  larceny,  and  its  dismissal, 
made  the  basis  of  a  suit  for  malicious  prosecu- 
tion, is,  on  its  introduction  In  evidence,  presum- 
ed to  be  correct,  snd  prima  faoie  evidence  of 
the  recitals  therein  contained.-~Orimes  v.  Gi-een- 
blatt  (Colo.)  Ull. 

XI.  PAROL   OR  EXTRINSIC  EVI- 
DEHOE  AFFECTING  WRITINOS. 

Of  service  of  notice  of  forfeiture  of  school 

lands,  see  Public  Lands,  |  54. 
To  establish  trust,  see  Trusts,  {  43. 

(A)  Contradicting,  Varylns;,  or  Adding  to 
Terms  at  Written  Instrnment. 

8  300.  A  deed  Is  conclusive  evidence  as  to 
what  land  is  intended  to  be  conveyed.— Cook  v. 
Henaler  (Wash.)  17& 

8  390.  Where  lota  are  conveyed  with  ex- 
press reference  to  a  recorded  plat,  evidence  to 
control  or  in  any  way  affect  the  plat  is  inadmis- 
Bible.-Cook  t.  Hensler  (Wash.)  178. 

(C)  Separate  or  Snfeae^nen<  Oral  A»reo- 
■aent. 

8  441.  Where  a  written  contract  is  made  in 
pursnance  of  statements  contained  in  a  prospec- 
tus, recovery  cannot  be  had  in  an  action  on  the 
contract  hy  proof  of  the  prospectus.- Idaho 
Fruit  Land  Co.  t.  Great  Western  Beet  Sugar 
Co.  (Idaho)  989. 

i  441.  A  parol  agreement  made  before  the 
completion  of  an  agreement,  as  evidenced  by  a 
written  contract,  cannot  be  shown  to  vary  the 
written  contract,  but  an  oral  agreement  made 
for  a  good  consideration  after  the  execution  of 
the  written  contract  may  be  shown.— George 
V.  Emery  (Wyo.)  1. 

8  441.  Parol  evidence  varying  a  bill  of  sale 
held  inadmissible.— Geoi^e  v.  Emery  (Wyo.)  1. 

8  444.  An  absolute  assignment  of  a  certificate 
of  purchase  of  public  lands  delivered  to  the 
assignee  cannot  be  varied  by  showing  by  parol 
evidence  that  the  asHlniment  was  delivered  on 
certain  conditions.— Albert  v.  Albeit  (Cal.  App.) 
150. 

8  444.  Parol  evidence  held  inadmissible,  on 
the  theory  that  delivery  was  a  question  of  fact 
to  show  that  the  assignment  of  a  certificate  of 
purchase  of  public  lands  was  delivered  on  con- 
dition.—Albert  V.  Albert  (Cal.  App.)  156. 

S  445.  A  narol  agreement  made  before  the 
completion  of  an  agreement,  as  evidenced  by  a 
written  contract,  cannot  be  shown  to  vary  the 
written  contract ;  but  an  oral  agreement  made 
for  a  ^ood  consideration  after  thie  execution  of 
the  written  contract  may  be  shown.— George  t. 
Emery  (Wyo.)  1. 

<D>  {^onatraetioB  or  Applleatlan  of  liaa- 
Vnajre  «t  WrlttOB  laatnuaeat. 

Extrinsic  evidence  to  aid  conatniction  of  wilL 
see  Wills,  I  487.  ^ 
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I  4S0.  Ambiguities  hi  a  description  JiistlfyiDx 
n  recouise  to  evidecce  eztraneouB  to  the  deed 
may  consist  of  a  doubt  as  to  what  plat  is  re- 
ferred to.— Cook  V.  Heasler  (Wash.)  178. 

I  452.  A  contract  held  to  contain  a  latent 
vmbigoity,  bo  tiiat  parol  evidence  of  the  inten* 
tion  of  the  parties  was  admissible.— Olympia 
Bottling  Works  t.  Olfmpia  Brewing  Co.  (Or.) 
969. 

f  4^.  Parol  evidence  held  admisnible  to  show 
what  was  included  in  the  term  "in  yard"  as 
used  in  a  fire  policv. — Messenger  v.  German- 
American  Ins.  Co.  (Colo.)  613. 

Xn.  OPimOlf  ETIDENCB. 

In  criminal  prosecutions,  see  Criminal  Law,  $S 
478-191. 

<A)  CoBclBsloDs    snd    Opinions    of  Wit- 
nesses In  Genernl. 

I  471.  A  question  as  to  whom  witness  was 
working  for  on  a  certain  day  was  not  objection- 
able as  calling  for  a  conclusion. — Winslow  v. 
Glendale  Ught  &  Power  Co.  (Cal.  App.)  lOliO. 

i  471.  In  an  adverse  suit  to  determine  the 
right  to  a  placer  mining  location,  the  testimony 
of  a  witness  that  he  intended  to  adopt  certain 
old  stakes  claimed  to  have  been  left  on  the 
ground  from  a  former  location  thereof  is  prop- 
erly excluded  as  a  conclusion.— Saxton  t.  Fer- 
ry (Colo.)  2S1. 

i  471.  Testimony  that  "conditions  generallv 
about  that  switch  were  old  and  much  worn ' 
was  a  conclusion  of  the  witness.— Denver  &  B. 
G.  B.  Co.  T.  Belter  (Colo.)  IIOU. 

i  471.  A  question  held  properly  excluded  be- 
cause calling  for  the  conclusion  of  the  witness. 
— Sanpere  v.  Sanpalr  (Wash.)  369. 

I  472.  The  question  whether  a  broker  was 
the  efficient  cause  of  a  sale  held  dedn(»d  from 
the  facts  relating  to  the  transaction,  not  the 
enbject  of  opinion  evidence.— Geiger  v.  Kiser 
(Colo.)  267. 

8  472.  A  witness  may  not,  as  a  general  rule, 
give  his  opinion  founded  on  the  facts  or  based 
on  inferences  that  may  be  drawn  from  them.— 
Columbia  Valley  Trust  Co.  v.  Smith  (Or.)  465. 

{  478.  In  a  will  contest,  witnesses,  unless 
intimate  acquaintances,  held  not  entitled  to  tes- 
tify as  to  wnether  testatrix  was  a  person  easily 
Innuenced,  under  Code  Civ.  Proc.  f  3870,  subd. 
10.— In  re  Snowball's  Estate  (Onl.)  598. 

(B>  Bnbjeots  oi  Bxpert  Testimony. 

I  513.  Under  Rev.  Codes,  fi  7887,  a  witness 
hwl-  authorized  to  express  an  opinion  that  a 
rope  without  a  chain  attachment  is  an  unsafe 
appliance  for  hoisting  timbers  in  a  mine. — 
trimmings  v.  Reins  Copper  Co.  (Mont.)  904. 

S  524.  A  farmer  and  expert  on  the  subject 
held  competent  to  testify  as  to  the  value  of  a 

5 rowing  crop. — Chicago,  B.  I.  ft  P.  Ry.  Co.  v. 
ohnson  (Okl.)  662. 

(C)  Competency  of  Experts. 

In  criminal  prosecutions,  see  Criminal  Law,  S 
478. 

§  543.  In  condemnation  proceedings,  an  ex- 
pert witness  as  to  value  held,  under  the  evl- 
deuce,  competent. — North  Coast  R.  Co.  v.  Gentry 
(Wash.)  1000; 

(D)  Bxnmlnntion  of  Experts. 

In  criminal  prosecations,  see  Criminal  Law,  CI 

485,  491. 

{  519.  A  farmer  and  expert  on  the  subject 
may  state  facts  from  which  he  draws  a  conclu- 
sion as  to  the  value  of  a  growing  crop.— Chi- 
cago, R.  I.  ft  P.  Ry.  Co.  V.  Johnson  (Okl.)  062. 


I  653.  In  an  action  for  an  Injury  reanlt- 
Ing  from  the  derailment  of  a  car,  a  question 
asked  an  expert  held  objectionable  as  not  cov- 
ering the  conditions  as  they  existed  at  the 
time  of  the  injury.— Denver  &  R.  G.  R.  Co.  t, 
Reiter  (Colo.)  1100. 

(E)  Gomvnrisoa  of  Hnndwri«lnv. 

In  criminal  proseeutlona,  see  GrimlDal  Law,  | 
461. 

ZrV.  WEIQRT  AMD  flUFFlClEirOT. 

Circumstantial  evidence  in  action  for  malicioiu 
prosecution,  see  Malidous  Prosecution,  {  04. 

Circumstantial  evidence  of  cause  of  death  of 
servant,  see  Master  and  Servant,  §  276. 

Credibility,  impeachment,  contradiction,  and  cor- 
roboration of  witnesses,  see  Witnesses,  {{  321- 
405. 

Effect  of  tax  deeds  as  evidence,  see  Taxation,  | 
788. 

Instructions  as  to  weight  and  sufficiency,  see 
Trial,  S  235. 

Of  newly  discovered  evidence,  as  affecting  ri^t 
to  new  trial,  see  New  Trial.  S  108. 

Questions  for  jury,  see  Trial,  f  139. 

Review  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,  §3  (S^ 
696. 

Rulings  on  weight  and  sufficiency  of  evidence  on 
trial  by  court,  see  Trial,  |  384. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror. 9§  995-1022. 

Verdict  contrary  to  evidence  ground  for  new 
trial,  see  New  Trial,  $;  68,  72. 

At  to  piirticular  facta  or  usvet. 

See  Adverse  Possession,  |  114;  Deeds,  ffi  298, 
211;  Marriage,  (  50. 

Adverse  possession  of  mining  claim,  see  Mines 
and  Minerals,  I  38. 

Agency,  see  Principal  and  Agent.  |  23. 

Assumption  of  riak  by  servant  injured,  see  Mas- 
ter and  Servant,  S  280. 

Authority  of  agent,  see  Principal  and  Agent,  | 
123. 

Bar  of  statute  of  limitations,  see  Limitation  of 

Actions,  S  197. 
Character  of  transaction  as  mortgage  or  other 

contract,  see  Mortgages,  |  38. 
Community  property,  see  Husband  and  Wife,  I 

264. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  $  281. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  §  44. 

Delivery  of  deed,  see  Deeds,  8  208. 

Existence  of  highway  by  prescription,  see  High- 
ways, S  17. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  §  166. 
Gifts,  see  Gifts,  §  82. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  §  279. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  |  279. 

Negligence  of  master  caostng  injury  to  servants^ 
see  Master  and  Servant,  S  278. 

Negligence  of  surgeon,  see  Physicians  and  Sur- 
geons, S  18. 

Relationship  to  decedwt,  see  Descent  and  Dia- 

tributloD,  i  71. 
Release,  see  Release,  %  57. 
Validly  of  deed,  see  Deeds,  |  211. 

In  parttciitar  cMt  aeiio*$  or  procetdingt. 

For  compensation  of  broker,  see  Brokers,  {  86. 

For  injuries  to  passengers,  see  Carriers,  {  318. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, |i  276-281. 

For  malidooB  prosecution,  see  Hallcioiia  Pro^ 
ecution,  |  64. 

For  malpractice  by  surgeon,  see  Physicians  and 
Surgeons.  {  18. 

For  nnlawnu  detainer,  see  Landlord  and  Tei^ 
ant,  f  291. 
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On  Inrannce  ptritdea,  see  lumnuioe,  |  605. 
To  enforce  specific  peifonnance,  see  Spedflc 

Performance,  §  121. 
To  quiet  title  to  mlDine  claim,  lee  Mines  and 

Minerals.  S  3& 
To  restrain  appropriation  of  waters,  see  Waters 

and  Water  Couraes,  {  107. 

I  691.  Plaintiff  heU  not  boowl  by  tbe  testi- 
mony of  one  of  hat  witnesses  which  favored  de- 
fendant's tiieory  and  conflicted  witii  die  testi- 
mony of  plaintiff  and  her  other  wltneases.— 
WioBlow  T.  Glendale  Li^t  &  Power  Ca  (Cai. 

App.)  loao. 

EXAMINATION, 

Of  expert  witnesses,  see  Criminal  Law,  §1  480, 

491 ;  Evidence,  M  549.  &o3. 
Of  witnesses,  see  Witnesses,  IS  236-277. 

EXCAVATIONS. 

On  public  wars,  precautions  against  inJu'Ti  see 

Xeffligence,  f  SO. 
Persrais  liable  fdr  injuries,  see  Negligence,  |  S4. 

EXCEPTIONS. 

1h  contracta  and  convej/ancet. 
Risks  and  causes  of  losa  excepted  In  Insurance 
policy,  see  Insorance,  H  421,  427. 

In  judicial  proceedinfft. 
Bill  of  exceptions  in  general,  see  Exceptions, 
Bill  of.  • 

Kecessib  and  sufficiency  for  purpose  of  review 
in  <nvil  cases,  gee  Appeal  and  Error,  GS  2Co, 
273. 

To  evidence,  see  Criminal  Law,  §  698. 

EXCEPTIONS.  BILL  OF. 

In  criminal  cases,  see  Criminal'  Law.  {  lOO.*;. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  H  544-^3. 

Xecesslty  to  review  findings  of  referee,  see  Ref- 
erence, I  107. 

On  application  for  new  trial,,  see  New  Trial,  | 
131. 

I.  NATDBE,  FORM,  AKB  COllTEirTS 
IN  OENERAZk 

i  25.  Two  or  more  parties  Juld  authorized 
to  present  a  Joint  bill  of  exceptions. — Cummings 
T.  Beina  Copper  Co.  (Mont)  904. 

EXCESSIVE  DAMAGES. 

See  Damages.  S|  180,  132. 

For  aiMult,  see  Assault  and  Battery,  |  40. 

EXCISE. 

Regulation  of  traffic  In  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

Sea  Homicide,  |{  101-117,  300. 

EXCUSE. 

For  delay  In  performance  of  contracts  in  gen- 
eral, see  Contracts,  |  300. 

EXECUTION. 

See  Attachment;  Garnishment. 

Exemptions,  see  Exemptions;  Homestead. 

Of  trust  by  trustee  or  by  court,  see  Trusts,  I 

270. 

0/  toritten  in»truments. 
Bonds  or  uodertakinKti  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  KFror.  i  386. 


Release  after  InJniy,  see  ReleaM^  {  ft 
Tax  deeds,  see  Taxation,  |  765. 

X.  M  ATVBE  AMD  nMENTXAU  XH 
01 


I  8.  B.  &  d  Comp.  I  300,  as  amended  by 
Hess.  Laws  1007,  p.  356,  is  a  part  of  the  civH 

Erocedure  under  attachment  proceeding,  and 
as  no  application  to  the  law  of  executions  on 
judgments  or  decrees.— Miller  T.  Shute  (Or.) 
467. 

S  T.  Bxecutton  will  not  ordinarily  issue  ex- 
cept to  enforce  a  final  Judgment.— Kapp  v. 
Seventh  Judicial  Dist  Court  (Nev.)  95. 

IV.  LIEXr.  LEVY  OB  EXTENT,  ANO 
CUflTODT  OF  PKOPEBTT. 

i  152.  Where  the  sheriff,  after  levyiDg  on 
property,  surrendered  it  to  the  judgment  debtor, 
and  the  latter  failed  to  redeliver  the  same,  ac- 
cording to  the  terms  of  his  undertaking,  tbe  ex- 
ecution became  functus  officio,  and  the  plain- 
tiffs in  the  writ  were  remitted  to  their  action 
on  the  nndertalEing  as  authorised  by  B.  ft  G. 
Comp.  I  236.-Hiirer  v.  Shnte  (Or.)  407. 

T.  «TAT,  QPASHnTG.  ▼AOATIirO,  AWP 
BELIEF  AGAINST  XZEOimON. 

Loss  of  remedy  on  jndgmenf  stay  of  execu- 
tion under  oral  stipulatioD  as  ground  for  ap- 
plication of  maxim  that  equlj^  suffers  ao  right 
to  be  wlthont  a  remedy,  see  Equity,  1 55. 

VXX.  SALE. 

Order  of  trial  of  separate  issues  In  action  by 
wife  to  recover  property  sold  under  execution 
against  husband,  see  Trial,  {  4. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Desert  and  Distribution ;  Wills. 

Pendency  of  administration  as  affectins  limita- 
tions, see  Limitation  of  Actions.  {  106. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  persons  sub* 
sequenuy  deceased,  see  Witnesses,  Sf  140,  178. 

I.  ADMINIBTBATION  IN  OBNBBAI^ 

S  3.  Under  Taws  1805,  c.  105.  1,  3.  held, 
that  13  years  after  a  person's  death  there  is  no 
neceB8lty_fQr  administratioa  of  his  estate. — Du- 
vall  V.  Healy  Lumber  Oo.  (Wash.)  357. 

m.  ASSETS,  APPBAISAX.,  AND  IN- 
TENTOBT. 

I  55.  Where  a  transfer  of  stork  was  valid 
as  between  the  traniiferror  and*  transferee, 
though  it  was  not  entered  on  the  company's 
books  as  required  by  statute,  it  was  good  as 
between  tbe  transferee  and  the  administrator 
of  tbe  trausfenor.— Shires  T.  Allen  (Colo.) 
1072. 

IT.  OOIXECTION  AND  MANAOEBCENX 
or  ESTATE. 

<A)  In  General. 

S  77.  It  was  proper  for  the  heir  of  a  decedent 
to  anticipate  the  administration,  and  do  what 
was  necessary  to  preserre  the  estate,  and  she 
was  entitled  to  compensation  out  of  the  estate 
for  expense  so  Incurred.— In  n  Murray's  Bs- 
tate  ((Sr.)  10. 

I  77.  A  lease  made  with  an  heir  before  her 
appointment  as  administratrix  waa  void  as 
against  the  estate,  not  beina;  for  its  benefit. — In 
n>  Murray's  Estate  (Or.)  10. 


ror  cases  In  Dec.  Dtg.  ft  Amw.  DliB.  U07  to  data  *  Indexes  ssa  earns  tople  ft  section  (D  NOUBBR 


Digitized  by 


Google 


1174 


lOT  PAOIPIC  REPORTER. 


TX.  AIXOWAXOE  AlTD  PATKENT  OF 
OltAIMS. 

(A)  UabUltles  ot  Batate. 

Ijiabiltt;  on  deczM  for  alimimy,  see  Dlvozce,  i 
310. 

I  202.  Evidence  held  to  show  that  au  agent 
Bustalning  damage  by  tbe  termination  of  the 
agen^  had  a  ptoTable  claim  against  an  ei- 
tate.— Briggs  t.  Chamberlain  (C!olo.)  1082. 

I  214.  In  case  of  a  claim-  of  a  creditor  aris- 
ing oa  tbe  contract  of  the  administrator  for  fu- 
neral expenses,  the  creditor  may  be  allowed  to 
take  the  place  of  the  administrator,  and  be  paid 
out  of  the  estate  to  the  same  extent.— In  re  Mur^ 
ray's  Estate  (Or.)  19. 

I  216.  Though  a  lease  of  a  horse  belonging 
to  an  estate,  made  by  tbe  heir  before  her  ap- 
pointment as  administratrix,  was  void  as  against 
the  estate,  the  lessee  was  not  an  intermeddler, 
and  was  entitled  to  compenBatfon  from  the  heir 
for  caring  for  the  horse ;  the  heir  being  entitled 
to  reimbursement  from  the  estate.— In  re  Mur- 
ray's Estate  (Or.)  19. 

(  216.  In  case  of  a  claim  of  a  creditor  arising 
on  the  contract  of  the  administrator  for  tbe  (tere 
of  live  stqck,  etc.,  the  creditor  may  be  allowed  to 
take  the  place  of  the  admlulatrator  and  be  paid 
out  of  the  estate  to  the  same  extent. — In  re  Mur- 
ray's EsUte  (Or.)  18. 

{  221.  Evidence  to  support  a  claim  against 
the  estate  of  a  decedent  should  be  clear  and 
coDTiuoing  as  to  the  existence,  as  well  as  the 
amount,  of  the  claim. — De  Monco  v.  Means 
(Colo.)  1107. 

(B)  PreaentatloB  and  Allowaace. 

.  I  222.  Under  B.  &  O.  Comp.  8  1217,  a  Ila- 
bluty  on  the  administrator's  own  contract  held 
wt  required  to  be  presented  to  the  estate  at 
all  by  the  creditor,  being  a  preferred  claim  in 
the  administrator's  favor.— In  re  Murray's  Es- 
tate (Or.)  19. 

S  231.  B.  &  C.  Comp.  i  1159,  requiring  claims 
to  be  presented  to  the  administrator  within  tlx 
montlw  from  the  publication  of  the  notice  to 
creditors,  only  postpones  claims  not  presented 
within  that  time  until  the  payment  of  those  so 
presented.— In  re  Murray's  Estate  (Or.)  19, 

VXn.  SAIXS  AKD  CONVETAirCBS  UN- 
DEB  OBDEB  OF  OOUBT. 

(C)  Sal«. 

f  388.  A  pordiaser  of  land  at  a  sale  for  dis- 
tribution of  a  decedent's  estate  takes  as  suc- 
cessor in  interest  ot  heirs  of  the  decedent's  estate, 
and  subject  to  the  interest  of  another  hHr  who 
was  not  brought  into  the  proceedings  for  dis- 
tribution, though  the  interest  of  such  heir  is  not 
of  record.- Horton  t.  Barto  (WashO  191. 

I  388.  The  failure  to  record,  as  provided  by 
Ballinger'B  Ann.  Codes  &  St.  5  6109  (Pierce's 
Code,  i  2394),  a  will  made  by  an  heir  of  land 
does  not  relieve  a  purchaser  ot  the  land  from 
taking  notice  of  tbe  interest  of  a  minor  devisee 
named  therein,  where  the  will  has  been  duly  pro- 
bated in  the  county  in  which  the  land  is  situat- 
ed, testator's  title  being  such  that  a  purchaser 
would  be  required  to  notice  It— Horton  v.  Barto 
(Wash.)  191. 

(D)  CoaTcy^ace. 

Necessity  of  fniardian  ad  litem  for  Infant,  see 
Infants,  S  78. 

X.  ACTIONS. 

{  451.  In  a  proceeding  to  establish  a  claim 
for  services  and  damnges  for  failure  to  carry 
out  a  parol  aRreement  made  with  decedent 
against  his  estnte,  whether  the  agreement  was 
made,  held,  under  the  evidence,  for  the  jury. 
—Briggs  V.  Chamberlain  (Colo.)  1082. 


Xm.  UABIUTIES  Oir  ABBinnSTBA- 
TIOM  BOKD8. 

Presentation  in  lower  court  of  grounds  of  re- 
view, see  Appeal  and  Error,  {  171. 

8  637.  In  a  proceeding  by  an  admiDistrator 
de  bonis  non  against  the  sureties  on  tbe  bond 
of  a  former  administratrix  for  an  accounting, 
the  administrator  held  to  have  waived  an  ac- 
counting of  the  whole  estate. — In  re  Murray's 
Estate  (Or.)  19. 

I  537.  In  a  proceeding  by  an  administrator 
de  bonis  non  against  the  sureties  on  the  bond 
of  the  former  uminlstratrix  to  settle  her  ac- 
count, it  was  error  to  direct  a  judgment  against 
the  sureties  for  the  amount  necessary  to  pay 
the  debts  of  the  estate.— In  re  Murrars  Estate 
(Or.)  19. 

EXECUTORY  CONTRACTS. 

In  general,  see  Contracts. 

EXEMPTIONS. 

See  Homestead. 

From  liability  for  injuries  to  passengers,  see 

Carriers,  S  307. 

I.  NAT17BI!  AKS  EXTENT. 

(A)  ITatare,  Grcatloa,  Dnratloa*  aad  BSeat 
la  OeaeraL 

S  4.  Statutes  allowing  exemptions  shoald  be 
liberally  construed  in  favor  of  a  poor  debtor. 
—State  V.  McNeill  (Wash.)  1028. 

(B)  Penoas  Batltled. 

8  22.  That  a  man,  usually  engaged  in  farm- 
ing as  his  principal  occupation,  was  not  so  en- 
Kaged  when  certain  property  was  levied  upon 
held  not  to  deprive  him  of  exemptions  under 
Rem.  &  Bal.  Code.  8  563,  subd.  5.— State  v. 
McNeill  (Wash.)  1028. 

XV.  PBOTEOTIOW  AKD  EBFOBOE- 
MEBT  OF  BIOBT8. 

8  125.  Where  property  attached  Is  claimed 
by  defendant  as  exempt,  and  plaintiff  express- 
l]r  waives  appraisement,  the  court  need  not  con- 
sider the  question  ot  the  valne  of  the  property 
claimed  as  exempt— State  v.  McNeill  (Wash.) 
1028. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  HalKas  Corpus, 

EXPENSES. 

Funeral  expenses,  see  ESxecntors  and  Actminis' 
tratora,  |  214. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  8}  478-491 ;  Evidence,  S| 

513,  524,  543,  549,  S53. 

EXPLOSIVES. 

Admissibility  of  evidence  of  other  offense<i,  in 

fironecution  for  misuse  of  explosives,  see  Crim- 
nal  Law,  §8  371,  407. 
Argument  of  counsel  in  prosecution  for  misuse 

of  explosives,  see  Criminal  Law,  SS  710,  720, 
Duplicity  in  indictment  for  misuse  of  explosives. 

see  Indictment  and  Information,  8  1^ 
Error  in  instruction  In  action  for  injuzies  from 
explosion  curod  by  giving  other  instmctions, 
see  Trial,  §  296. 

8  S.  A  municipal  ordinance,  regulating  the 
storing  of  gunpowder  in  stores,  held  not  to  re- 
quire the  box  -containing  tbe  powder  to  be  so 
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located  as  to  be  vlaible  from  tbe  street  at  times 
wbeo  In  tbe  ordinary  coarse  of  trade  the  etxm 
is  not  open  for  buaineH.— Bathbun  t.  White 
<Cal.)  SOdT 

16.  In  a  prosecntiOD  for  the  illegal  use  of 
exploeives,  tbe  court  properly  charged  that  tbe 
endence  was  sufficient  to  sustain  a  conviction 
if  it  showed  that  defendant  Intended  either  to 
endanger,  to  intimidate,  or  to  terrify  either  of 
tbe  persons  named  in  tbe  informati<m.— Pe<HiIe  t. 
Swaile  (Cal.  App.)  134. 

S  5.  An  information  for  misuse  of  ezplosiTes, 
defining  tbem  as  "nitroglycerin"  commonly 
known  as  "dynamite"  or  "giant  powder,"  held 
not  objectionable  for  uncertainty  as  to  tbe  ex- 
ploeive  used.— People  t.  Hwalie  (Cal.  App.)  184. 

'  S  8.  Tbe  explosion  of  powder  bept  by  a  mer* 
cbaat  in  Us  store  held  to  raise  tbe  presump- 
tion of  negiigenee.— Bathbun  y.  White  (Cal.) 
S09. 

I  8>  One  suinft  for  personal  injuries  resnlt- 
intc  from  the  explosion  of  gunpowder,  hetd  en- 
titled to  prove  a  certain  fact  to  illastrate  the 
violence  of  tbe  explosion.— Bathbun  t.  White 

<Cal.)  300. 

I  8.  One  complying  with  a  municipal  ordi- 
nance r^niating  Uie  storing  at  ezploaives  held 
not  relieved  from  liability  for  falling  to  com- 
ply with  the  obligations  arising  under  the  gen- 
eral rules  of  law.— Ratbbun  v.  White  (Cal.)  309. 

EX  POST  FACTO  UWS. 

Constitutional  restrictions,  see  Constitntional 
Law,  H  199.  208L 

EXPRESS  TRUSTS. 

See  Trusts.  S§  43.  44. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTENSION. 

Of  time  for  filing  motlmi  for  new  trial,  see  New 
Trial.  Ilia 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  gS  300-460. 

To  aid  construction  of  will,  see  Wills,  f  487. 

FABRICATION. 

Of  testimony  as  to  evidence  of  gnil^  Me  Crim- 
inal Law,  t  351. 

FACT. 

Evidence  of  matters  of  fact  or  conclusions,  see 

Evidence,  S  471. 
Findings  of  fact,  see  Trial,  SI  349-365,  38&-404. 
Judicial  notice  of  facts,  see  Evidence,  §§  10-43. 
Presumptions  as  to  continuance  of  fact,  see 

Evidence,  |  67. 
Onestions  of  law  and  ftict,  province  of  court 

and  jury,  see  Criminal  Law,  H  741,  742; 

Trial,  ii  lSa,  189.  ■  ■ 

FACTORIZING  PROCESS. 

See  Garnishment 

FACTORS. 

See  Broken. 

FACTORY  ACTS. 

See  Master  and  Serraat,  »  204,  22S,  252, 


FALSE  IMPRISONMENT. 

See  MalidouB  Prooecutlon. 

I.  OIVXL  XUBIUTT. 

(A)  Aeis  CoBHtltntlBflT  Fala«  Inprlaonmettt 
and  UablUtr  ThareCor. 

I  15.  Facts  held  to  show  that  an  owner  of 
property  stolen,  and  officers,  were  Jt^t  wrong- 
doers in  causing  the  arrest  of  a  junlc  dealer, 
and  hence  Jointly  and  seraally  Uable  there- 
for.—Orlmes  T.  Oreenblatt  (Colo.)  1111. 

<B)  Aotlona. 

Instructions  limiting  cause  of  action,  see  Trial, 
$253. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

Aftecting  right  to  Bi»ecific  j>erformance,  see  Spa* 
cific  Performance,  §  53. 

Affecting  validity  of  deed,  see  Deeds,  S  70. 

AtTecting  validity  of  insurance  policy,  see  In- 
surance. U  253-292. 

Affecting  validity  of  sale,  see  Vendor  and  Pur- 
chaser, I  37. 

FAMILY. 

See  Hosband  and  Wife. 

Evidence  of  pedigree,  birth,  and  relationship, 

see  Evidence,  {  200. 
Homestead,  see  Homestead. 

FARM  CROSSINGS. 

See  Bailcoadi.  }  108. 

FARMERS. 

Exemptions,  aee  Bzemptiwia,  $  22, 

FARMS. 

Farming  on  shares,  see  Landlord  and  Tenant:  | 
832. 

FAULT. 

See  Negligenca. 

FEDERAL  COURTS. 

See  Courts,  1  431. 

FEES. 


Act  regulating  fees  a 
tlon  of  laws,  see  Ci 


denial  of  equal  protec- 
ititutional  Law,  |  225. 


/n  particular  actions  or  proc«ading$* 
For  divorce,  see  Divorce,  {  197. 
To  enfbrce  mechanics  lien,  aee  Medumlcs'  LieniL 
|8ia 

Of  particvlar  dosses  of  officers  or  other  pertont. 
See  IMstrict  and  Prosecuting  Attorneys.  |  5; 

Sheriffs  and  Constables,  |  65;  Witnesses,  H 

20,  32. 
Jurors,  see  Jury,  |  77. 
Officers  in  ge&enU,  see  Officers.  I  lOOl 

FELLOW  SERVANTS. 

See  Master  and  Servant,  SS  163-196,  279. 

FEME  COVERT. 

See  Husband  and  Wife. 

FENCES. 

Along  railroad  right  of  way,  see  Rallroadn,  | 
103. 

Erection  of  fence  aa  recognition  of  boundary,  see 
Boundaries,  fi  48. 
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Fencing  aealast  tieHpaoalns  animals,  lee  Ani- 
mals, I  m. 

I  9.  Oral  agreement  as  to  maintenance  of 
divUion  fence  HtU  valid.— McAfee  v.  Walker 
(Kan-)  637. 

FIDEI  COMMISSUM. 

See  TroBta. 

FIDELITY  INSURANCE. 

Sm  Inmiance.      269,  264. 

FIDUCIARY  RELATIONS. 

See  Broken ;  Guardian  and  Ward ;  Partnerahip ; 

Prindpal  and  Agent ;  Tnuta. 
Between  corporations  and  their  officers  or  agents, 

see  Corporations,  8  317. 
Oround  'of  actim  for  accounting  see  Accoant, 

S  4. 

FIELD  NOTES. 

As  docomentary  evidence,  see  Evidence,  |  379. 

FIERI  FACIAS. 

See  Bmcntion. 

FIGHTING. 

Homicide  In  mutual  combat,  see  Homicide,  |  6S. 

FILING. 

Copy  of  account  alleged  in  pleading,  see  Plead- 
ing, S  330. 

Of  pleading  as  commencement  of  action,  see  Ac- 
tion, §  64. 

Petition  for  referendum  of  ordinances,  see  Mu' 

nicipal  Corporations,  {  108. 
Pleading,  see  Pleading,  fi  340. 
Becord  on  araeai  or  writ  of  error,  see  Appeal 
'  and  Dnor,  f|  628;  Criminal  Law,  1 1106. 

FINAL  JUDGMENT. 

Decisions  reviewable,  see  Appeal  and  Brror,  H 
78,  8a 

FINDINGS. 

By  coart  in  general,  see  Trial,  fS  388-404. 
By  jury  in  general,  see  Trial,  H  848-865. 
By  jury  on  submianon  of  isanes  in  equity,  see 

Equity,  f  381. 
Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  IS  66-72. 
Of  corporation  commissfon,  see  Corporations,  { 

394. 

Beview  in  appellate  court,  see  Appeal  and  Er- 
ror, 8S  265,  704,  1009-101^  1019-1022; 
Criminal  Law,  |  1159. 

FINES. 

For  cmtempt,  see  Contempt,  {  74. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Civil  liability  for  injuries  from  fires  caused  bj 
operation  of  railroad,  see  Bailroads,  f  484. 

Criminal  responsibility  for  death  resulting  from 
collision  in  response  to  false  fire  alarm,  see 
Homicide,  S  101. 

FISCAL  MANAGEMENT. 

or  counties,  see  Counties,  8g  158.  192. 
Of  municipal  corporations,  see  Municipal  Cor- 
poratiouB,  S$  804-1000. 


Of  school  districts,  see  Schools  and  School  Dl»- 

tricta,  H  94,  97. 
Of  states,  see  Statea,  1 181. 

FISH. 

Amendment  of  Constitution,  effect  «  laws  pre- 
viously in  force  relating  to  fish,  aee  Gonsti> 
tutional  Law,  |  24. 

FLATS. 

Ownership  and  control,  see  Navigable  Watery 
.  136. 

FLIGHT. 

Of  accused  as  evidence  of^ilt,  see  Criminal 
Law,  §851. 

Of  accused,  Instrocttons  invading  province  at 
jury*  we  Criminal  Lav,  i  759. 

FORBEARANCE. 

As  couideratiOD  for  contract  aee  Contracts,  I 
72. 

FORCE. 

Annulment  of  marriage  procured  1^  Corce^  aea 
Marriage,  !  58. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Actions  for  unlawful  detainer  of  demised  prem- 
ises, see  Landlord  and  Tenant,  ||  290,  291. 
Trespass,  see  Trespass. 

X.  CIVHi  UABIIJTT. 

I  2.  The  provisions  of  the  forcible  entry  and 
detainer  statute  as  to  the  time  and  manner  of 
bringing  actions  thereunder  must  be  strictly 
construed.— Smith  v.  Seattle  Camp  No.  0^ 
Woodmen  of  the  World  (Wash.)  37Z 

FORECLOSURE. 

Of  lien  on  luml>er,  see  Logs  and  Logging,  I  3S. 
Of  mechanics'  liens,  see  Mechanics'  Liens,  H 

304,  310. 

Of  mortgages,  see  Mortgages,  H  419-587. 
Of  right  of  redemption  from  tax  sale,  aee  Tax- 
ation, §  708. 

FOREIGN  ATTACHMENT. 

See  Gamishment. 

FOREIGN  CORPORATIONS. 

See  Corporations,  H  668.  672. 

FOREIGN  DIVORCE 

See  Divorce,  »  326,  331. 

FORFEITURES. 

Jurisdiction  and  relief  in  equity,  see  Equity,  i 
24. 

Of  insurance,  see  Insurance,  Sf  316-349. 

Of  insurance,  estoppel  or  waiver  affecting  right, 

see  Insurance,  H  379.  389. 
Of  mining  claim,  see  Mines  and  Minerals,  |  25» 
Ot  school  lands,  see  Public  Lands,  i  54. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 

S§  S86-627,  650.  656. 
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FORMER  JEOPARDY. 

Bar  to  prosecution,  hb  Grimlnttl  Law,  H  162- 
196. 

FORMS  OF  ACTION. 

See  AcUon,  t  26:  ICJectmeot;  Forcible  Entry 
and  DetaiDer,  |  2;  Replevin;  Trespass,  8S 
27-41. 

FORNICATION. 

See  Lewdneai, 

FORTHCOMING  BONDS. 

See  Eb:ecuti<Hi,  S  ISZ. 

FOURTEENTH  AMENDMENT. 

See  ConstitDtlonal  Law,  H  22S,  249,  288-811. 

FRANCHISES. 

Corporate  franchises  In  general,  see  Corpora- 
tions, I  32. 

Beferendam  of  franchise  ordinances,  see  Mu- 
nicipal Corporations,  1 10& 

FRAUD, 

Affecting  right  to  specific  performance  of  con- 
tract, see  Specific  Perfwmance,  {  S3. 
GonstractlTe   trust  ariring  from   fraud,  see 

TruBts,  8  OS- 
Conveyances  and  trannactions  fraudulent  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent CoDv^anees. 
limitation  of  actions  for  relief  on  vrcinnd  of 
fraud,  see  limitation  of  Actions^  H  100-lOa 

Bp  parHcular  dosses  0/  persons,  or  penom  in 
particular  relation*. 

A^icants  for  insurance,  see  Insurance,  ||  2!i3* 

Corporate  officers  and  agents  as  aaainst  oorno- 
ration  or  ihareholden.  see  Corporations.  J  317 

Vendors  of  land,  see  Vendor  and  Purchaser,  S 
87. 

In  particular  eltuses  of  conveyances,  oontraetB, 

iransactiona,  or  procecdingt. 
See  Deeds.  «  70:  Insurance,  11  2S3-2^:  Jud^- 
.    mest.  S  514:  Marriage.  I  68;  Wills,  ||  153- 
166,  332. 

Rales,  see  Vendor  and  Purchaser,  |  37. 
Subscriptiona  to  corporate  stock,  see  Corpora 
tions,  S  80. 

Particnlar  remedies. 
Annulment  of  marriage,  see  Marriage,  8  S8. 

I.  DECEPTIOir  OONSTITUTINO 
FBATO.  Aim  LZABIIilTT 
THEREFOR. 

I  20.  A  purchaser  held  not  neeessarily  pre- 
cluded from  recovering  for  fraudulent  represen- 
tation of  the  seller,  because  of  consulting  with, 
or  receiving  Information  from,  others  iu  regard 
to  the  subject  of  sale,— Neher  v.  Hansen  (Cal. 
App.)  565. 

{'  23.  Statement  of  when  a  purchaser  may 
y  on  statement  of  the  seller  without  inves- 
tigation, and  still  recover  for  fraud  therein. — 
Keber  v.  Hansen  (Cal.  App.)  565. 

n.  AOTioira. 

(B)  Parties  and  Pleadlni^. 

8  47.  If  the  measure  of  damages  for  fraudu- 
lentiy  Inducing  the  compromise  of  «  disputed 
claim  be  not  the  face  of  the  flaim,  «  w)iijp'<^i'>t^ 
to  recover  such  damages  must  coiitJ|  some  al- 
legations by  which  the  amount  ^  ^nlftlntiffs 
damage  may  be  determined.— TTesf-'^f  yrZf  New 
York  Life  Ins.  Co.  (Chi.)  689.  \e^" 
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CD)  DuuMT**. 

8  59.  A  proper  measure  of  damages  for 
fraud  of  seller  Btated.~Neber  v.  Hansen  (Cal. 
App.)  -565. 

(E)  Trial,  jDdKment,  and  ReTlew. 

8  66.  Under  Code  Civ.  Proc.  8  625.  a  special 
finding  in  an  action  by  a  tenant  for  false  rep- 
resentations Inducing  ue  execution  of  the  lease^ 
held  to  eratrol  a  general  verdict.— Dl  Vecchio 
T.  Lncb^nger  (Cal.  App.)  315. 

FRAUDS,  STATUTE  OF. 

Compensation  of  broker  as  dependent  on  writ- 
tea  contract  of  employment,  see  Brokers.  8  43. 

Effect  on  creation  of  constructive  trust,  see- 
Trusts,  S  92^. 

VI.  BEAI.  PROPERTY  AND  ESTATES 
AMD  nrTERESTS  THBREIir. 

8  6(K  An  easement  in  a  street  actually  mark- 
ed on  the  ground  passing  as  appurtenant  to  lots 
described  as  fronting  od  the  street,  held  not  tO' 
rest  in  parol.— McCarthy  C;o.  v.  Moir  (Cal.  App.> 
628. 

f  73.  Under  Pol.  Code,  8  3514.  making  th« 
property  evidenced  by  a  certificate  of  purchase 
of  public  lands  an  interest  in  real  estate,  ait 
oral  agreement  for  its  sale  and  transfer  is  oh* 
noxious  to  Code  Civ.  Proc.  I  1078.— Albert 
Albert  (Cal.  App.)  156. 

Vm.  BEQUISlTEg  AWP  BUTFIOIEWOY 
OF  WBITIKO. 

f  lOS.  Though  the  statute  of  frauds  requires 
memorandum  to  be  signed  only  by  the  partv 
charged,  it  is  necessary  that  the  other  party 
shall  hare  accepted  or  assented  to  the  terms  of 
the  agreement.— Davis  v.  Brigbam  <Or.)  061. 

8  116.  Correspondence  between  defendant  B. 
and  a  timber  broker  held  insufficient  t6  author- 
ize the  latter  to  bind  B.  by  a  contract,  for  the 
sale  of  land  under  B.  &  C.  Comp.  8  707.— Chick 
V.  Bridges  (Or.)  478. 

ZX.  OPERATION  AND  ETFEOT  OF 
STATUTE. 

8  120.  Under  Pol.  Code,  S  3514,  making  the 
property  evidenced  by  a  certificate  of  purchase 
of  public  lands  an  interest  in  real  estate,  an 
oral  agreement  to  assign  such  a  certificate  held 
not  to  be  sustained  on  the  ground  of  part  per- 
formance within  Civ.  Code,  8  1741.— Albert  T. 
Albert  (Cal.  App.)  166. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

(I)  Retention  of  Posaeaslon  or  Apparent 
Title  br  Grantor. 

8  147.  Where,  after  tbe  sale  of  personal 
property,  the  buyer  sold  it  back  to  tbe  seller, 
and  the  property  was  delivered  to  a  railroad 
company  and  accepted  and  placed  on  board  its 
ears  for  trsnsporting  It  to  the  original  seller. 
held,  the  dellTery  and  change  of  possession  was 
sufficient  to  defeat  a  levy  of  attachment  in  a 
suit  against  the  original  buyer.— Cary  t.  Wil- 
liams (Colo.)  210. 

8  151.  Where,  after  the  sale  of  personaT 
property,  it  is  sold  back  to  tbe  original  selltcr, 
a  transfer  of  possession  to  defeat  a  subsequent 
levy  of  an  attachment  In  a  suit  against  the 
original  buyer  must  be  such  as  to  afford  visi- 
ble notice  to  the  community  of  a  change  in  the 
owiiership  of  the  property.— Cary  v.  Williams 
(Colo.)  219. 
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FREIGHT. 

Carriage  of  Kooda,  see  Carriers,  8  202. 

FRIVOLOUS  APPEAL 

Damagu  and  penaltiea,  see  GoBta,  |  260. 

FUNDS. 

Pablic  fands,  Ree  Counties.  H  168^  192;  Mu- 
nicipal GozporationB,  H  863r-1000;  Statra,  f 
131. 

FUNERAL  EXPENSES. 

Liability  of  estate  of  decedent,  aee  EzecDtors 
and  AdminiatratoiB,  |  214^ 

FUTURE  ESTATES. 

Beatrictions  ag^nst  perpetuities,  see  Pecpetui- 
tiea,  8  4. 

GAMBLING. 

See  Gaming; 

GAM£ 

AppropriatloDS  for  salary  and  expenses  of  game 
and  fish  warden  and  deputies,  see  States,  8 
ISL 

8  3.  The  taw  recognizes  as  property  and  en- 
titled to  protection  an  exclusive  right  to  hunt 
on  game  preserves,  and  that  the  destruction  of 
such  priTuege  constitntes  an  Injury  on  account 
of  which  an  injunction  will  lie.— Guatanty  Beal- 
ty  Co.  V.  Recreation  Oun  Club  (CaL  App.)  625. 

GAME  AND  FISH  WARDEN. 

Appropriation  for  salary  and  expenses,  see 
States;  8  131. 

GAMING. 

I.  OAMBI.IKO  CONTRACTS  AKD 
TRANSACTIONS. 

(A)  natore  and  Valldltr. 

8  19.  Lessors  of  a  gambiing  place,  cashiuK 
a  cbecli  given  in  payment  of  a  garobliag  debt, 
held  liable  for  the  amount  of  the  check. — Mur- 
ray T.  AuU  (Colo.)  1068,  112a 

m.  CRUnrAi.  RESPomuBiLXTr. 

Powers  of  monicipality,  see  Municipal  Corpo- 
rations, I  S94. 

(B)  Proaeevtlita  and  PaalsbMHt. 

Amendment  of  dnformatiou,  see  Indictment  and 
Information,  8  101. 

8  87.  An  information,  under  Rev.  Codes,  S 
8416,  need  not  state  the  particular  name  of  the 
game.— State  t.  Duncan  <Mont)  610. 

8  94.  In  a  case  wherein  words  were  stricken 
from  an  information  under  Rev.  Codes,  8 
8410.  held  that,  if  they  had  remained,  the  state 
would  have  been  confined  in  its  proof  to  a  spe- 
cific same  designated  thereby.— £tate  t*  Dun- 
can (Mont)  610. 

GARNISHMENT. 

See  Attachment. 

IL  PERSONS  AND  PROPERTT  SUB* 
JECT  TO  GARNISHMENT. 

I  S2.   Money  in  hands  of  bankers  as  agents 

hrld  subject  to  garnishment,— Keleay  v.  Taylor 
(Or.)  COO. 


BEPOBTER. 


T.  UEN  OF  OABmSHMEllTAHB 
TJABTTiTTT  OF  OABNI8HBE. 

8  112.  In  view  of  Code  Civ.  Proc.  8  544.  a 
garnishee's  payment  of  money  belonging  to  the 
debtor  to  the  sheriff  upon  service  on  it  of  a 
writ  of  execution  lasned  npon  a  Judgment  ren- 
dered against  the  debtor  alter  the  gamiahnieut 
was  served  held  not  to  discharge  the  garnishee 
from  liability.— Finch  v.  Finch  (Cal.  App.)  59t 

8  112.  A  decree  made  In  a  different  action 
between  plaintiff  and  the  debtor  and  others, 
restraining  one  who  was  subsequently  made 
garnishee  from  paying  out  money  belonging  to 
the  debtor,  held  immaterial  upon  the  garnishee^a 
liability.— Finch  v.  Finch  (Cal.  App.)  591. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

8  14&  Garnishee's  denial  of  indebtedness 
held  not  to  prevent  the  judge  from  ordering  the 
debt  due  the  Judgment  debtor  to  be  applied  to 
the  satisfaction  of  the  judgment,  ai  provided 
by  Code  <Mt.  Proc.  8  710,  or  to  require  the  cred- 
itor to  maintain  an  action  under  sectioo  720,  If 
the  other  avermenta  and  admissions  showed 
that  the  indebtednesB  exists. — Pinch  t.  Finch 
(Cal.  App.)  504. 

8  17(t.  A  garnishee's  liability  to  plaintiff 
held  properly  enforced  by  an  order,  issued  upon 
hearing  of  an  order  to  show  cause  why  it  should 
not  pay  the  sum  held  by  it  to  the  satisfaction 
of  plaintitTs  judgment- Finch  t.  Finch  (CaL 
App.)  594. 

8  176.  A  garnishee's  affidavit  as  to  the  pay- 
ment of  garnished  money  held  properly  disre- 
garded as  a  mere  opinion  where  it  was  contrary 
to  the  undisputed  facta.— Finch  t.  Finch  (CaL 
App.)  594. 

8  178.  Rev.  Codes.  88  4310c,  4360,  held  not 
to  authorize  the  entering  of  a  default  judgment 
against  a  garnishee  for  failure  to  answer  in- 
terrogatories aubmitted. — Sbamake  v.  Shumake 
(Idaho)  4^ 

GENERAL  DEMURRER. 

See  Pleading,  f  205. 

GIANT  POWDER. 

See  Explosives,  8  5. 

GIFTS. 

n.  G&USA  MOBTU. 

I  65.  Fact  that  assignment  of  insurance  pol- 
icy expr^sly  declared  the  assignment  to  he  ab- 
solute and  unconditional  held  not  to  necessari- 
ly show  that  the  gift  was  not  made  in  view  of 
death.— Stoat  v.  McNab  (Cal.)  1005. 

8  78.  In  view  of  provisions  of  Civ.  Code,  | 
1140,  finding  held  to  negative  effect  of  allega- 
Uona  of  answer.— Stent  v.  McXab  (CaL)  lpy& 

8  78,  Objection  that  finding  as  to  gift  canst 

mortis  was  outside  the  issues  held  untenable. — 
Stout  V.  McNab  (Cal.)  1005. 

8  78.  Complaint  held  to  show  a  gift  causa 
mortis.— Stout  v.  McXab  (Cal.)  1005. 

8  81.  Evidence  as  to  certain  conversationa 
and  sending  of  certain  telegrams  held  admissi- 
ble to  show  revocation  of  gift  causa  mortia. — 
Stout  V.  McNab  (CaL)  101^ 

8  82.  Evidence  held  to  show  a  gift  causa 
mortis.— Stout  v.  McNab  (Cal.)  1006. 

GOOD  FAITH. 

Of  attorney  In  dealing  with  client,  see  Attorney 

and  Client,  8  123. 
Of  purchaser  of  goods,  see  Sales,  88  235,  246. 
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Of  paicbaBer  of  land,  ne  Vendor  and  Par- 
chaser,  H  228-248. 


GOODS. 


Gfee  Property. 
Sale,  aee  Sales. 


GOVERNMENT. 

See  States. 

IMatributioD  of  pivenitneotal  powers,  see  Cod- 
atitntional  Law,  i  70. 

GOVERNOR. 

Prohibition  of  acts  of  board  of  whicA  Governor 
is  member,  see  Prohibition,  |  & 

GRAIN. 

Elevators,  see  Warehoi^semen. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Deeds. 

Of  mineral  lands,  see  Mines  and  Minerals,  H 

14-38. 

Of  public  lands,  see  Pablic  Lands. 
Of  water  rightn,  see  Waters  and  Water  Cours- 
ea,  il  106,  158. 

GRAVEYARDS. 

See  Cemeteries. 

GROUND  RENTS. 

Rents  reserved  in  leases,  see  Landlord  and  Ten- 
ant, SS  190,  251. 

GROWING  CROPS. 

Injuries  t<^  meaanre  of  damages,  see  Damages, 


112. 


GUARANTY. 


See  lodemnit;. 

GUARDIAN  AD  LITEM. 

In  action  hj  or  against  infant,  see  Infants;  |i 
77,  7a 

GUARDIAN  AND  WARD. 

Gnaraian  ad  litem,  see  Infants,  ||  77.  78. 

Matters  relating  to  infanta  and  their  property 
irreapective  of  gaardianabip,  see  Infanta. 

Transfer  of  fniardiansbip  proocMlingR  on  admia- 
sion  of  territory  as  state,  see  Courts,  {  431. 

HZ.  GUSTOD'T  AHD  OABI!  OF  WABIXS 
FEBflOX  AHD  ESTATE. 

S  73.  The  administrator  of  a  guardian  may 
be  sued  In  the  district  court  witlioiit  a  previoua 
settlement  of  the  guardian's  accounts  in  the 
probate  court.— Mitchell  v.  Kelly  (Kan.)  782. 

XT.  SAIfS  AMD  OONTETAHOES  UK. 
DE&  OBDER  OF  OOVBT. 

8  81.  A  petition  of  a  guardian  for  an  order 
of  sale  of  bis  ward's  real  iiroperty  must  be  filed 
in  the  county  court  in  which  he  was  appointed 
guardian.— Earea  t.  Mullea  (Okl.)  433. 

i  8R.  Although  a  petition  of  a  guardian  for 
an  order  of  sale  of  his  ward'a  real  property  mnst 
be  filed  In  the  coonty  court  in  which  he  was 


appointed  guardian,  the  petition  need  not  af- 
firmatlTely  show  that  the  ward  resides  in  the 
coonty  where  it  is  filed.— Eaves  v.  Mullen  (Okl.) 
433. 

S  87.  Service  of  an  order  granting  a  hear- 
ing upon  an  application  of  a  guardian  for  an 
order  of  sale  of  bis  ward's  real  proi>erty  may 
be  had  by  either  one  of  the  methods  prescribed 
bv  Wilson's  Rev.  &  Ann.  St.  1903,  1840,  and 
the  court  cannot  compel  both  to  be  pursued. — 
Eaves  v.  Mullen  (Okl.)  433. 

S  107.  A  decree  confirming  a  sale  at  public 
auction  of  a  ward's  real  estate  by  the  guard- 
ian held  not  void  on  collateral  attack  for  in- 
sufficiency of  notice  under  Wilson's  Bev.  & 
Ann.  St.  1003,  IS  1852,  1667.— Eaves  t.  Mullen 
(Okl.)  433. 

VXn.  UABDLITIES  ON  GUABDIAN- 
SHIP  BONDS. 

{  179.  The  Buretiea  of  a  guardian  may  be 
sued  in  the  district  court  without  a  previous 
settlement  of  the  guardian's  accounts  in  the  pro> 
bate  court— Mitchell  v.  Kelly  (Kan.)  782. 


GUESTS. 


See  Innkeepers. 


GUNPOWDER. 

See  Explosives. 

HABEAS  CORPUS. 

X.  NATVBE  AND  OBOUNDS  OF 
BEMEDT. 

I  30.  Where,  on  application  for  habeas  cor- 
pus for  insufficiency  of  evidence  to  support  a 
commitment,  there  was  competent  evidence  suf- 
ficient to  support  the  comiuitment,  the  admis- 
sion of  hearsay  evidence  was  immaterial. — Ex 
parte  Kawagndii  (Cal.  App.)  727. 

n.  JXTBISDIOTZOV.  FBOOEEDINCM. 
AND  BELIEF. 

S  8a.  Evidence  on  habeas  corpus  held  to  show 
that  a  portion  of  the  charging  part  of  a  com- 
plaint under  which  petitioaer  was  convicted 
contained,  as  originally  prepared  and  filed,  the 
word  "or,"  instead  of  the  word  "for," — Ex 
parte  Pierce  (Cal.  App.)  587. 

S  92.  The  right  of  the  court  in  habeas  corpus 
to  pass  on  the  welidit  of  the  evidence  stated.— 
Bx  parte  Bond  (Cal.  App.)  143. 

HANDWRITING. 

Comparison  by  witnesses,  see  Criminal  Law, 
S  401. 

Opinion  evidence,  see  Criminal  Law,  {{  47S, 
485. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  {{  102S- 
1068. 

In  criminal  prosecutions,  see  Criminal  Law,  8| 
11G2-1172  ;  Homicide,  8  338. 


See  Gamins* 


HAZARD. 
HEALTH. 


Of  person  Insured,  representations,  warranties, 
or  conditions  in  policy  or  application  therefor, 
aee  Insurance,  {  21)1. 

Regulation  of  practice  of  medicine,  see  Phyai- 
dans  and  Rorgeons. 
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HEARING. 

In  eqntty,  see  BQuilT,  8  381. 

In  probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills.  {{  324.  332. 

On  application  for  liquor  license,  see  Intoxi- 
cating Uguors,  S  70. 

On  motion  or  application  for  direction  of  ver- 
dict, see  Trial,  §  178. 

On  motion  or  application  tor  dismissal  or  non> 
suit,  see  Trial,  165. 

On  motion  or  application  to  quanh  or  set  anide 
indictment  or  information,  see  Indictment  and 
Information,  |  140. 

On  trial  by  court  wiAont  Jury,  Me  Trial,  SI 
374-384. 

HEARSAY  EVIDENCE. 

Sm  Criminal  Lav,  H  419,  42a 

HEIRS. 

See  Descent  and  Diatribatfon. 

Accrual  of  cause  action  by  heirs  to  avoid 
conveyance  by  ancestors,  aee  Limitation  of 
Actions,  i  44. 

Estoppel  by  ancestors'  acquiescence  in  ajtree- 
ment  as  to  boundary,  see  Boundaries,  f  48. 

Pendency  of  administration  proceedings  as  af- 
fecting accrual  of  cause  of  action,  see  Limita- 
tion of  Actions,  S  105. 

Biffhts  aa  to  homestead,  see  Homestead,  Si  134- 
153. 

HIGH-WATER  MARK. 

On-nersbip  and  rights  in  land  between  high  and 
low  water  marlcs,  see  Navigable  Waters,  S 
36. 

HIGHWAYS. 

Adverse  possession  as  against  pnbli<^  see  Ad- 
verse Possession;  |  8. 

Orossins  bj  nilroads,  see  Bailroadi.  ||  313- 
35a 

Dedication  of  land  for  highway,  see  Dedication. 
Special  or  local  laws  for  establishment  and  reg- 

nlatitm  of  highways,  aee  Statutes,  ft  07. 
StrM>tH  in  cities,  see  Mnnlcipal  Corporations,  18 

6Ca-706. 

J,  ESTABUSHMENT.  AI.TERATIOir. 

Ain>  DiscoirrnivANOE. 

Dedication,  see  Dedlcathm. 

(A)  BstablUlunent  by  Preaeriptloa.  Vaer, 
ov  Il«eosBltli». 

8  1.  The  only  publicly  traveled  roads,  not 
officially  established,  declared  to  constitute  pub- 
lic highways  are  those  designated  on  govern- 
ment maps  In  any  land  ofllce  of  the  United 
Statea  within  the  state.— Board  Of  Oom'rs  of 
Sheridan  County  v.  Patrick  (Wyo.)  748. 

{  2.  Neither  Rev.  St.  1809.  81  lOOC.  1907. 
nor  any  other  statute,  is  effective  to  make  the 
mere  use  of  a  way  by  the  public  ripen  into  ti- 
tle bv  a  prescription.— Board  of  Com'rs  of  Sher- 
idan County  V.  Patrick  (Wyo.)  748. 

6  7.  To  constitute  a  highway  under  Ballin- 

rr's  Ann.  Codes  &  St.  S  3846  (Pierce's  Code. 
78<K)),  the  highway  must  have  been  worked 
and  kept  up  at  public  expense. — State  v.  City 
of  Seattle  (Wash.)  827. 

I  7.  I*ublic  use  of  a  way  over  vacant  and  un- 
ocrupied  land,  without  objection  from  the  own- 
er, does  not  enable  the  public  to  acquire  a  pub- 
lic rond  over  the  same.— Board  of  Com'rs  of 
Sheridan  County  v.  Patrick  (Wyo.)  748. 

i  7.  Use  of  ft  way  over  vacant  unoccupied 
land,  without  the  owner's  objectiou,  will  not 
constitute  a  highway  by  preaonption,  in  the  ab- 
sence of  assumed  Jurisdiction  uy  county  com- 
missioners for  the  statutory  period.— Board  of 


Oom'n  of  Sheridan  Goimta  t.  PatrIA  (WTa> 

748. 

ft  8.  The  public's  right  to  use  a  road  over  un- 
occupied land  is  independent  of  proceedings  to 
locate  a  highway  on  the  section  liiw.—  ^anl- 
of  Com'rs  of  Shnrldan  Goontr  t.  Patrick  (Wto.> 
748. 

ft  17.  In  a  suit  to  xestnin  the  <meniiig  of  ■ 
road,  defendant  held  entitled  to  snow  by  the 

county  records  the  existence  of  roads  along  sec- 
tion  hnes  with  which  the  alleged  road  in  ques- 
tion connected. — Board  of  Com'rs  of  Sheridan 
Comity  V.  Patrick  (Wyo.)  748. 

I  17.  Evidence  held  insnlBcient  to  show  any 
recognition  or  control  of  a  way  over  plaintifTa 
land  by  any  board  of  county  commbaloners  sa 

as  to  establish  a  hi^way  by  prescription. — 
Board  of  Com'rs  of  Sheridan  County  v.  Pat- 
rick (Wyo.)  748. 

(B)  Batablialiment    br    8t«t>t«  or  Stata- 
tory  Proeeedlnss* 

Best  and  secondary  evidence,  see  Evidence,  |- 

178. 

ft  40.  Pol.  Code,  S  2643.  snbd.  10,  held  not  to 
authorize  the  county  board  to  purchase  or  ac- 
quire a  private  road  already  constructed. — Bob* 
instm  V.  linscott  (C«l.  App.)  703. 

(O  AltemttoHp  Ta«atl«a»  AfcMdoa- 
■tent. 

8  71.  County  commissioners  have  no  author- 
ity to  establish  a  road  40  teet  wide  where  a 
road  60  feet  wide  has  been  legally  established. — 
Bowland  v.  McDonald  Indopendent  Telephone 
Co.  (Kan.)  797. 


m.  ooHsmvcTioir,  iBiPBOvBKsm'^ 

AHD  REPAZB. 

S  105.  Laws  1907,  c.  ISO.  aatfaoriiinf  th» 

improvement  of  highways  held  not  to  violate 
the  Constitution,  vesting  in  the  counties  the 
ri^Iit  of  local  self-government. — Meehan  v. 
Shields  (Wash.)  835v 

ft  lis.  There  is  no  conflict  between  Pol.  Cf>de, 
8  2643.  subd.  10,  as  to  constmctliv  a  road  and 
charging  the  cost  to  the  general  county  fund, 
and  section  2  of  the  highway  act  of  February, 
1883  <SL  1^,  c.  10),  or  section  2653  of  the 
Political  Code.— Robinson  v.  Linscott  (Cal. 
App.)  7oa 

IF.  TAXES,  ASIESSMEimL  AMD 
WOU  OK  HIOKWAYk 

Uniformity  of  taxes,  see  Taxation,  ft  44. 

ft  122.  Pol.  Code,  ft  2643,  subd.  10,  consider- 
ed with  section  21153.  and  section  2  of  the  high- 
way act  of  FebmaEy,  1888  (St  1883,  c.  lOi, 
beld  not  to  present  a  case  of  double  taxation. — 
Robinson  v.  linscott  (Cal.  App.)  703. 

ft  122.  Laws  1907,  c.  150,  authorising  the  im- 
provement of  highways  held  not  invalid  as  di- 
verting the  proceeds  of  a  tax. — Meehan  v. 
Shields  (Wash.)  835. 

ft  126.  Under  Tillamook  Citr  Charter  (Seas. 
Iaws  1883,  pp.  551,  552)  art.  4,  ft  2,  subsec  2, 
the  county  in  which  the  citv  organised  thereby 
was  located  was  without  right  to  levy  any  taxes 
for  road  purposes  within  the  city  Iimits.~TiI- 
lamook  City  v.  County  Court  of  Tillamo<A 
County  (Or.)  482. 

ft  130.  Where  a  city,  though  authorised  to 
levy  a  street  tax  of  IH  mills,  levied  no  tax,  but 
the  county  without  authority  levied  a  road  tax 
on  the  inhabitants  of  the  city  of  8  mills,  the 
city  could  recover  from  the  county  only  the  tax 
collected  to  the  extent  of  l%^mi)ls.— TillamoiA 
City  V.  County  Court  of  Tillamook  County 
(Or.)  482.  ■ 
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T.  BEGUXATIOir  AKO  VSB  FOB 
TRAVEL 

(B)  Vmm  ot  Hlchway  »n4  Iaw  •(  thm 
Road. 

Odiisionfl  of  street  care  with  aoimalB  or  ve- 

bicles.  see  Street  Kailroada,  {  90. 
Bicht  of  way  over  street  raitroAd  tracks,  see 

Street  Railroads^  t  85. 
Use  of  street  as  biKOWar,  m  Mmkipal  Corpo- 

rations.  H  703-70& 

<CI)  iBfwlc*  from  DefMta  ev  Ofcatraetloaa. 

Accideats  at  railroad  crossing,  see  Railroads, 
fiS  313-3^. 

Id  streets,  see  Municipal  Gorporatioiu,  S|  821, 
823. 

HINDERING. 

Creditors,  hj  franduleot  tramten  In  general, 
■ee  Fzaodnlent  ConTeTancen 

HIRING. 

See  Bailmeat 

Of  pzemlsei^  see  Landlord  and  Tenant 

HOMESTEAD. 

flxemptioQ  of  personal  proiterty,  see  Exemptitms. 

I.  NATURE,  AOQUISmON,  AMD 
EXTENT. 

(A)  Katnret  Creation,  and  D«r«tl«n  ot 
Katat«  or  Rlsht  In  GviienU. 

I  1.  The  primarr  purpose  of  the  homestead 
light  is  to  preserve  a  home  for  the  protection 
of  the  faraily.—Hannon  t.  Southern  Pac.  R.  Co. 

(Cal.  App.)  335. 

i  1.  The  word  "homestead"  as  used  in  the 
title  of  Homestead  Lawa,  of  Laws  1893,  p.  93, 
defined  .—Mansfield  t.  Hill  (Or.)  471. 

I  1.  A  homestead  iwiag  purely  Btatutoiy, 
there  is  no  greater  risht  or  estate  therein  than 
the  statute  creates.— Mansfield  t.  Hill  (Or.)  471. 

S  5.  The  homestead  laws  are  embraced  not 
only  in  the  constitutional  ffuaranties  of  a  home- 
stead right  (article  15.  {  0),  but  in  the  aUtute 
of  descents  and  distributions  (Gen.  St.  1001, 
ii  2.'>n3-2.'»34).  and  statute  of  exemptions  (Gen. 
St.  1901,  H  30ie-3022).-Towle  v.  Towie  (Kan.) 

lO  AoqalslHoB  aa«  KatabUshmeKt. 

I  82.  Land  held  not  to  hare  been  a  home- 
«tead  so  as  to  have  rendered  n  wife's  deed 
thereof  invalid  been  use  not  joined  in  bv  the  hus- 
band.—Allen  V.  Shires  (Colo.)  1070,  1072. 

n.  T&AiraFEB  ob  xnoumbbanoe. 

Poflsession  as  notloe  of  seczet  equities  under  con- 
structive trust,  see  Vendor  and  Purchaser,  { 
232. 

m.  RIGHTS  OF  gPBVlVINO  HUS- 
BAND, WIFE.  <JHnJ>RBN, 
OB  HEIRS. 

i  lft4.  The  homestead  exemption  statute  (B. 
A  C.  Oomp.  M  221-220)  does  not  create  a  home- 
stead in  which  the  wife  or  children  have  any 
rii;ht  or  title  other  than  the  right  of  owner 
(hereof,  or  the  wife,  husband,  agent,  or  attor- 
ney of  such  owner,  to  claim  It  exempt  from  at- 
tachment, levy,  or  sale  on  executioQ,  and  the 
right  of  snrh  exemption  continues  after  the 
death  of  the  owner.— Mansfield  v.  Hill  (Or.) 

%  135.  The  law  in  force  at  the  time  of  the 
death  of  the  husband,  and  not  the  law  in  force 
at  the  time  of  a  declaration  of  homestead  (Civ, 
Code.  1S72,  I  1265;   Code  Civ.  Proc  1872,  { 


1474),  \eli  to  control  tbs  snrTivonUp  of  the 

homestead.— Hannon  T.  Southern  Pac.  B.  Co. 

(Cal.  App.)  335. 

I  135.  The  sale  of  a  homestead  in  partition, 
under  Statute  of  I>escents  and  Distributions, 
(  6  (Gen.  St  1901,  |  2006),  held  not  a  forced 
sale,  within  Const,  art  IS,  |  0.— Toirie  t.  Towle 
(Kan.)  228. 

I  135.  Statute  of  Descents  and  Distrfbations, 
H  5,  6  (Gen.  St.  1901,  fiS  2507,  J^OSl.  increas- 
ing the  exemption  of  a  homestead,  held  not  vio- 
lative of  Const,  art  15,  |  9,  guaranteeing  a 
homestead.— Towle  t.  Towle  (Kan.)  228. 

I  139.  "Joint  tenancy,"  as  used  In  Civ.  Code 
iSJ2,  S  1265,  defined^Hannon  t.  Southern 
Pac.  B.  Co.  ((3aL  App.)  335. 

S  139.  The  homestead  statute  Md  to  be  a 
statute  of  descent— Hannon  t.  Southern  Pac. 

It.  Co.  (Cal.  App.)  335. 

f  1^.  Under  B.  &  C.  Comp.  I  226.  the  home- 
stead on  the  death  Of  the  owner  will  descend 
to  his  heirs  if  not  devised  or  conveyed.— Mans- 
field    Hill  (Or.)  471. 

S  145.  The  rights  conferred  by  a  probate 
homestead  set  apart  for  the  benefit  of  the 
widow  and  minor  children  of  a  decedent  can- 
not be  surrendered  by  one  or  more  of  the  bene- 
ficiaries to  the  detriment  of  an  infant  child. — 
Sanguinetti  v.  Bossen  (Cal.  App.)  500. 

§  150.  The  homestead  exemption  statute  (B, 
&  C.  Comp.  If  221-22R)  does  not  permit  the 
homestead  to  be  selected,  set  off.  or  registered, 
so  as  to  make  It  exempt  ipso  facto,  or  create 
an  estate  therein  In  favor  of  the  spouse  or  chil- 
dren of  the  owner.— Mansfield  v.  Hill  (Or.)  471. 

8  163.  Where  an  adult  son's  share  In  a 
homestead,  the  title  to  which  descended  to  his 
mother  and  her  <^ildren.  is  sold  on  exe^'ution. 
the  purchaser  is  entitled  to  partition  when  all 
the  minor  children  have  arrived  at  malority, — 
First  Nat  Bank  r.  Carter  (Kan.)  2S4. 

V.  FBOTEOTION  AND  ENFORCE- 
MENT  OF  RIGHTS. 

I  191.  Under  the  homestead  exemption  stat- 
ute (B.  Sc  0.  Oomp.  H  :mi-220).  exemption  must 
be  claimed  by  nonce  to  the  levying  officer  as  in 
case  of  personal  property.— Manafiehl  t.  Hill 
(Or.)  471. 

HOMICIDE. 

Civil  liability  for  causing  death,  see  Death,  S 
96. 

Sufliciency  of  evidence  on  nrr*1iminary  examina- 
tion, see  Criiplnal  Law,  S  238. 

n.  mntDEB. 

8  18.  If  accused,  after  assaulting  a  woman, 
willfully  permitted  ner  to  lie  exposed  to  the  in- 
clement weather  causing  her  death,  be  wonid 
be  guilty  of  murder.— State  v.  Reea  (Mont.)  803. 

in.  BEANSIJ&UOHTER. 

S  33.  The  word  "willfully"  within  U.  S. 
Comp.  St.  1001,  p.  3628.  making  one  who  un- 
lawfully and  willfully,  but  without  malice,  in- 
jures another,  of  which  injury  the  other  dies, 
guilty  of  manslaughter,  means  not  merely  vol- 
untarily, but  with  a  bad  purpose,  beins  synon- 
ymous with  "intentionally,  "aesmiedly/'  "with- 
out lawful  excuse."- MfUer  T.  State  (Okl.  Cr. 
App.)  048. 

fi  63.  One  killimr  another,  after  having  pro- 
voked an  altercation  with  him,  A«l((  under  cer- 
tain facts  guilty  of  manslaughter.— Wood  t. 
State  (OkL  Cr.  App.)  9B7. 

nr.  ASSAUIiT  WITH  INTENT  TO  ^tw.t. 

i  86.  To  sustain  a  conviction  nnder  the  stat- 
otes  for  assanlt  with  intent  to  murder,  the  as- 
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saulf  mast  have  been  made  with  the  specific 
intent  to  take  the  life  of  the  ansaoltea  per- 
•on.— HortoD  r.  People  (Colo.)  257. 

EZOV8ABI.E  OB  JUSTIFIABLB 
HOMICIDE. 

f  101.  A  homicide  committed  hj  Degligent 
drmoK  In  response  to  false  tire  alarm  held  not 
excusable  under  Gen.  St.  1901,  i  1995.— State  v. 
Brecount  (Kan.)  763. 

S  116.  The  extent  of  the  right  of  a  de- 
fendant aaaertinK  ttelf-defense  to  rely  on  appear* 
ances  stated.— \oung  t.  People  (Colo.)  274. 

8  117.  When  apparent  necessity  justifies  the 
application  of  the  doctrine  of  self-defense  stat- 
ed.—Young  V.  People  (Colo.)  274. 

VI.  UroiOTMENT  AND  nfFOBMATIOM. 

Affidavit  accompanying  information,  see  Indict- 
ment and  Information,  f  52. 

Election  between  offenses,  see  Indictment  and 
Infonnation,  9  132. 

TH.  EVIDBKCE. 
(B)  AdmlsBlbllltr  tB  G«Bei>al. 

Declarations  as  hearsay,  see  Criminal  Iaw,  { 

415. 

Res  gestae,  see  Criminal  Law,  |  366. 

S  154.  Id  a  prosecation  for  homicide,  in 
which  accused  claimed  that  the  person  alleged 
to  have  been  killed  had  left  the  county  because 
he  committed  a  crime,  certain  evidence  held  not 
relevant  to  prove  the  alleged  decedent  bad  stolen 
a  horse,  and  hence  had  a  motive  for  leaving  the 
county  as  claimed.— Annnus  r.  People  (Cola) 

i  169.  Where,  in  a  homicide  case,  a  witneas 
testified  that  one  evening,  on  a  date  not  stated, 
accused  and  decedent  quarreled,  but  did  not 
state  whether  any  one  besides  herself  was  pres- 
ent, witness  for  accused  could  not  testify  that 
he  was  preseDt  on  that  evening  and  there  was 
no  gaarrel.— Ansmos  v.  Pe<9le  (Colo.)  204. 

<C)  DylBK  D««l«rmtloM«. 

S  210.  Previous  statements  by  deceased  held 
not  sufficiently  identified  by  a  question  by  the 
prosecuting  attorney  and  the  answer  of  deceas* 
ed  to  render  them  admissible  as  dying  declara- 
tions.—State  V.  Peacock  (Wash.)  1022. 

S  210.  Where  it  is  sought  to  show  that  for- 
mer statements  of  deceased  were  reaffirmed  un- 
der a  sense  of  impending  death,  such  state- 
ments must  be  reaffirmed  with  such  certainty 
that  there  can  be  no  doubt  as  to  what  previous 
statements  were  meant- State  v.  Peacock 
(Wash.)  1022. 

g  218.  Tlie  degree  of  care  to  be  exercised  in 
receiving  dying  declarations  stated. — State  t. 
Peacock  (Wash.)  1022. 

(Ei)  Welvb*  and  Snlllclencr. 

Od  preliminary  examination,  see  Criminal  Law, 
S  238. 

S  228.  The  corpus  delicti  roust  be  proven  in 

homiride  rnsps  hfynnd  n  iTJisnnjiMi"  noiil}t.  fi- 
tber  by  diivi't  or  (.■ircmiistautial  evidoiiCL'.—Aus- 
mus  v.  People  (Colo.)  201. 

5  228t  Proof  of  the  criminal  aecnry  of  ae- 
ons.'d  is  not  npfi'ssnry  to  •■stnhlisti  ibi'  rtirpiis 
<li  li(ri  ill  a  hoiiiiridf  lasi-,  ilnini,-!i  .surli  fuct  is 
«^ssftilinl  to  ciPEiviflioii. — ,\iisiiius  v.  I'l^opli*  (Colo.) 
2W. 

§  228.  Kvidfnre  held  to  show  the  corpus  de- 
licti by  showing  death  by  criminal  agency.— Aus- 
muB  V.  People  (Colo.)  204. 

I  22S.  The  dt-nth  of  the  niip  nllf^.v!  to  have 
been  nuirdpmi  should  t>e  proved  i.'itlKT  by  di- 
lect  evidence,  or  by  circumstantial  evidence  suf- 


ficient to  show  that  fact  beyond  a  reasonable 
doubt.— Ausmus  v.  People  (Colo.)  204. 

I  229.  The  identity  of  the  person  claimed  to 
have  been  killed  in  a  homicide  case  may  be 
shown  by  either  direct  or  circumstantial  evi- 
dence.- Ausmus  t.  People  (Colo.)  204. 

}  229.  In  a  homicide  case,  evidence  held  to 
sustain  a  finding  that  the  person  killed  was  the 

one  chained  in  the  indictment  to  have  iKen 
killed.— Ausmus  y.  People  (Coio.)  204. 

8  234.  The  agency  of  accused  in  committiDK 
the  homicide  may  be  shown  by  direct  or  ci^ 
cnmatantial  evidence.— Ausmus  v.  People  (Colo.) 
204. 

f  Evidence  held  to  support  a  convictioa 

of  murder  in  the  second  degree.— State  t.  Mar- 
ren  (Idaho)  903. 

{  254.  In  a  prosecution  for  homicide  by  as- 
saulting decedent  and  permitting  her  to  lie  ex- 
posed to  the  weather,  evidence  held  to  sustain  a 
conviction  for  second  degree  murder. — Sute  r. 
Rees  (Mont)  893. 

Vm.  TBUX. 

(B)  4ite«tlOB«  for  Jnry* 

I  269.  In  a  prosecntitm  for  assault  with  in- 
tent to  kill,  whether  nccnsed  intended  to  take 
the  life  of  the  one  assaulted  is  for  the  jury  to 
determine  on  all  the  circumstances,  and  not 
merely  from  the  assault. — Uorton  v.  People 
(Colo.)  257. 

8  276.  Whether  appearances  of  danger  were 
real  or  apparent  so  as  to  juHttfy  action  in  self- 
defense  is  a  jury  question. — Young  t.  People 
(Colo.)  274. 

(O  iMMtrvettoaa. 

As  to  weight  and  sufficiency  of  evidence,  see 
Criminal  Law,  U  763,  7ti4. 

8  300.  In  a  prosecution  for  homicide,  an  Jd- 
struction  on  self-defense  which  failed  to  cbargo 
on  apparent  necessity  heU  erroneous.— Xonng  r. 
People  (Colo.)  274. 

8  300.  A  charge  held  not  to  make  the  de- 
fense of  self-defense  depend  upon  the  absence  of 
accused's  intention  to  provoke  the  difficulty.— 
Wood  V.  Sute  (Okl.  Or.  App.)  937. 

6  307.  An  instractioa  in  a  homicide  case 
Jteld  proper  in  view  of  the  evidence  and  the  oth- 
er instructions.— State  v.  Cl&xk  (Wash.)  1047. 

8  SOB.  Where  a  homicide  was  committed  pri- 
or to  statehood  in  Indian  Territory,  accused 
held  entitled  to  an  instruction  defiiung  man- 
slaughter as  defined  by  U.  S.  Comp.  St  1901, 
p.  362S.-Miller  v.  State  (Okl.  Cr.  App.)  946. 

X.  APPEAI.  AMD  EB&OB. 

8  3.18.  In  a  prosecution  for  murder,  by  u* 
saulting  decedent  and  leaving  her  exposed  to 

the  weather,  nccnsed  held  not  prejudiced  by  » 
rt]ling  permitting  testimony  that  decedent  waa 
his  wife.— State  v.  Rees  (Mont.)  893. 

HOSTILE  POSSESSION. 

Of  (n'ciipaiit  of  ri'al  fstnli'  holding  advCTKlfi 
see  iVdverse  I'ltisi  ^sion,  t>5— 85. 

HOTELS. 

See  Innkeepers. 

HUMANITARIAN 

Injunr  avoidable  n 
negUgence,  see  Nc 

HU 

See  Game. 
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HUSBAND  AND  WIFE. 

See  Divorce;  Marriage. 

Competency  as  witnesses  for  or  against  each 

other,  see  Witnesses,  f  G2. 
Privileged  communications,  see  Witnesses,  fS 

191.  219.  „ 
Biftbt  of  BDrriTor  to  exemptions,  see  Homestead, 

A  134-163. 

I.  lEUTUAI.  RIGHTSiDUnES,  AMD 
LXABILITXES. 

liiabilities  for  counsel  fees  and  expenses  of  wife 
la  action  for  divorce,  see  Divorce,  S  107. 

S  14.  The  common-law  species  of  joint  ten- 
ancy between  husband  and  wife,  known  as  tqn- 
anig'  bv  the  entireties,  was  abolished  by  Civ. 
Code,  H  682,  683,  b^^  excluding  it  from  the 
enumeration  of  the  kinds  of  ownership. — Han- 
non  v.  Southern  Pac.  B.  Co.  (Cal.  App.)  335. 

m.  OOlfVETAltOES,  OOWTBAOTBt  AWD 
OTBBR  TaAKBACmOlf B  BBTWEEK 
HUSBAIfD  AMD  WHV. 

'  f  47.  In  absence  of  evidence  showing  fraud, 
a  deed  from  a  husband  to  his  wife  reciting  a 
valuable  consideration  is  presumed  to  have  been 
made  in  good  faitb,  for  a  valuable  consideration, 
and  to  a  bona  fide  purchaser.— Shorett  v.  Sig- 
ner (Wash.)  1^3;  MlUer  t.  Maddocka  (Wash.) 
108& 

V.  WIFEV  SEPABATE  ESTATE. 
(A)  What  Ooaatittttoa. 

1  122.  Under  BalUnger's  Ann.  Codes  A  St. 

M 4489,  4490,  4002,  4504  (Pierce's  Code,  fiS 
67,  3876,  3863,  3873),  a  married  woman  held 
entitled  to  the  profits  made  by  her  in  the  pur- 
chase of  land  In  her  own  nanie  as  her  separate 
property.— United  States  Fioelity  &  Guaranty 
■  Co.  V.  Lee  (Wash.)  870. 

I  131.  Where  land  Is  conveyed  to  a  married 
woman  by  a  writing,  the  presumption  is  that  It 
vests  in  her  as  her  separate  estate,  under  the 
express  ppovisions  of  Civ.  Code,  I  164.— Far- 
num  V.  Kern  Valley  Bank  (Cal.  App.)  568. 

8  132.  Certain  conduct  of  a  husband  held 
not  to  affect  the  character  of  his  wife's  sepa- 
rate estate.— Fatnum  v.  Kern  Valley  Bank  (Cal. 
App.)  568. 

TX.  AOTIOm. 

Order  of  trial  of  separate  Issues  In  action  by 
wife  to  recover  property  sold  under  execution 
against  husband,  see  Trial,  |  4. 

TII.  COMMVinTT  PBOPEBTT. 

Disposition  of  property  in  suit  for  divorce,  see 

Divorce,  f  249. 
Estoppel  of  wife  to  deny  title  of  lessor  of  hus- 
bana,  see  Landlord  and  Tenant,  fi  64. 

f  249.  Where  property  is  acquired  dxiring 
marriage,  the  test  of  its  separate  or  community 
character  held  to  be  whether  It  was  acquired 
by  c<Hninnnity  funds  and  community  credit  or 
separate  funds  and  the  issues  and  profits  there- 
of.—United  States  Fidelity  &  Guaranty  Co.  v. 
I*e  (Wash.)  870. 

t  Land  acquired  by  a  husband  under 

the  federal  laws  from  the  government  during 
marriage  Md  community  property,  under  Bal- 
linger'B  Ann.  Codes  &  St.  H  4488-4490  (Pierce's 
Code,  H  3875,  8867.  887SJ.-CQrry  v.  Wilson 
(Wash.)  367.  ' 

I  262.  While  a  title  taken  iq  .^^  name  of 
either  spouse  is  presumably  con,  ^rtoity  prop- 
erty, such  presumption  may  be  i^W^-d  by  evi- 
dence.—Carpenter  V.  Brackett  (\^\)a<'^y3S9. 

VSr  ossfls  la  Pse.  Die  A  ^«>\^^^'^^  ts  Oats 
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i  262.  The  presumption  that  proper^  ac; 
qmred  during  marriage  is  community  property 
may  be  rebutted.— United  States  Fidelity  A 
Guaranty  Co.  v.  Lee  (Wash.)  870. 

§  264.  Evidence  held  to  show  that  a  hus- 
band, to  whom  a  deed,  running  to  the  wife  as 
grantee,  has  been  delivered  by  one  holding  it 
as  trustee  for  the  husband  and  wife,  delivered 
the  deed  to  the  wiffr— CarpentM-  v.  Brackett 
(Wash.)  869. 

S  265.  The  community  Is  an  enUty,  separate 
and  distinct  from  either  spouse,  and  title  to  its 
property  held  in  the  name  of  either  for  its  ben- 
efit is  clearly  distinguished  from  Utle  to  separ- 
ate property  held  by  either  for  his  or  her  bene- 
fit—^rett  V.  Signor  (Wash.)  1038;  Miller  t. 
Haddocks  (Wash.)  1086. 

I  266.  Where  a  trustee  holding  land  for  a 
husband  and  wife  delivered  to  the  husband  a 
deed  thereof,  running  to  the  wife  as  grantee, 
the  commumty  became  Invested  with  the  title. 
— Cu^enter  v.  Brackett  (Wash.)  858. 

I  266.  The  only  way  in  which  a  husband's 
Interest  in  communis  property  can  be  vested 
in  the  wife  la  by  deed  from  him  to  her. — Car- 
penter V.  Brackett  (Wash.)  368. 

S  266.  The  legal  effect  of  a  deed  from  one 
member  of  a  community  to  the  other  is  to  con- 
vey the  title  to  the  grantee  as  the  tatter's  sep- 
arate property. — Shorett  v.  Signor  (Wash.)  1038; 
BiiUer  v.  Maddocka  (Wash.)  1036. 

I  266^  Ballinger's  Ann.  Codes  &  St.  |  4539 
(Pierce's  Code,  §  H886),  expressly  authorizes  a 
direct  conveyance  of  community  property  by 
one  member  of  the  community  to  the  other, — 
Shorett  v.  Signor  (Wash.)  1033;  Miller  v.  Mad- 
docks  (Wash.)  1036. 

I  267.  A  promise  to  pay  rent  for  demised 
premiBes  held  not  an  incumbrance  of  commun- 
ity real  property  within  Pierce's  Code,  i  3877 
(BaUenger's  Ann.  Codes  A  St  {  4491).— Mon- 
roe V.  Stayt  (Wash.)  617. 

I  26S.  Where  the  community  receives  money 
the  result  of  the  fraud  of  the  husband,  the 
community  is  estopped  to  declare  that  the  mon- 
ey received  was  his  separate  property.— Mc- 
Gregor V.  Johnson  (Wash.)  1049. 

8  270.  Where  land  is  community  property  of 
husband  and  wife,  the  fact  that  the  title  stands 
in  the  wife's  name  does  not  prevent  the  husband 
from  maintaining  an  action  for  injuries  thereto 
in  his  own  name. — Maimstrom  v.  People's  Drain 
Ditch  Co.  (Nev.)  9& 

f  271.  A  wife  after  divorce  held  entitled  to 
performance  of  an  agreement  by  the  husband 
to  transfer  community  property  to  her.— Car- 
penter V.  Brackett  (Wash.)  359. 

S  273.  Upon  the  death  of  a  wife  intestate, 
community  property  passes  one-half  to  the  hus- 
band and  one-half  to  the  'nfsae  of  her  body ;  the 
husband's  interest  becoming  his  separateprop- 
erty.— Duvall  v.  Healy  Lumber  Co.  (Wash.) 
357. 

I  273.  That  a  grantor  owning  a  half  Interest 
in  a  former  community  property  deeded  the 
entire  property  before  the  deceased  wife's  es- 
tate had  been  administered  hdd  not  to  avoid 
the  conveyance  as  to  the  part  owned  by  him.— 
Dnvall  v.  Healy  Lumber  Cow  (Wash.)  857, 

▼m.  SBPABATIOE  AMD  SEPARATE 
KAXMTEMAMOE. 

Alimony  in  actions  for  divorce  see  Dlvotoe,  H 
201-286. 


HYPOTHECATION. 


See  Pledges. 
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HYPOTHETICAL  QUESTIONS. 

In  examinatioD  of  expert  witnessea,  see  Crim- 
inal Lair,  f  486;  Eridence,  g  658. 


IDENTIFICATION. 

Of  subject-matter  of  written  inBtroment, 
or  extrinsic  evidence,  see  Bvidencet  | 


rol 


IDENTITY 

Of  causes  of  action  or  defenses  as  affectliur  op- 
eration of  former  Jndnnent  as  bar,  see  Judg- 
ment, i  580. 
Of  issues  or  subject-matter  of  action  as  affect- 
ins  concIuaiTenesB  of  judgmeotf  see  Judgment, 


Of 


offense  under  plea  of  former  Jet^Hurdj,  see 
Criminal  Law,  I  19B. 
Of  persons  as  affecting  conctustTeness  of  for- 
mer judgment,  see  Judgment,      704,  710. 
Of  persons  as  affecting  operatiou  of  former  judg- 
ment as  bar,  see  Judgment,  i  627. 
Of  subject-matter  of  action  as  affecting  opera- 
tion of  former  judgment  as  bar,  see  Judgment, 
1680. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment 

ILLEGALITY. 

Of  contracts,  see  Contracts,  |  138. 

ILLICIT  COHABITATION. 

See  Lewdness. 

IMMOVABLES. 

In  general,  see  Property' 
Conveyances,  see  Deeds. 
Mort^iges,  see  Hortgages. 
Sales,  see  Vendor  and  Purchaser, 

IMMUNITY. 

See  Eixemptions. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {  144. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  ||  321-105. 

IMPLICATION. 

Creation  of  easement,  see  Easements,  fi  17. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  gS  100-13G. 

IMPLIED  CONTRACTS. 

See  Money  Received;  Work  and  Labor. 

IMPLIED  REPEAL. 

Of  statute,  see  Statutes,  fi  180-181. 

IMPLIED  TRUSTS. 

See  Trusts.  H  63%,  021^-106. 


IMPRISONMENT. 

See  False  Imprisonment 

Punishment  for  crime,  see  Criminal  Law,  H 
1206.  1208. 

Release  on  habeas  corpus,  see  Habeas  Coipua. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  liens. 

Of  mmes,  as  affecting  validity  of  location,  aee 
Mines  and  Minerals,  S  23. 

Public  improvements,  see  Hi^ways;  Munldpal 
Corporations,  K  293-5C2. 

Special  or  local  laws  relating  to  public  improve- 
ments, see  Statutes,  i  97. 

-      IMPUTED  NEGLIGENCE 

See  Negligence,  H  9^-85. 

INCAPACITY. 

In  general,  see  Indians;  Infants. 

To  contract,  see  Deeds,  |  OS. 

To  make  wall,  see  Wills,  H  437. 

INCLOSURE. 

In  general,  tee  Fences. 

INCONSISTENCY. 

Implied  repeal  of  statute  by  incon^tent  statnte, 

see  Statutes,  {  159. 
In  defenses  alleged,  see  Pleading,  |  93. 
Id  description  of  boundaries,  see  Boundaries; 

i  3. 

Statements  by  witnesses  Inconsistent  with  tea- 
timony  as  ground  for  impeadinient,  see  Wit- 
nesses, i  38& 

INCUMBRANCES. 

See  Mechanics'  Liens;  Mortgages. 

On  property  insured,  representations,  warran- 
ties, or  conditions  In  PoU^  or  qwlication 
therefor,  see  Insurance,  I  283. 

INDEBTEDNESS. 

Of  counties,  see  Counties,  |S  158,  1^ 

Of  municipal  corporations,  see  Monicipnl  Cor- 

porntions,  SS  804,  016. 
Of  school  districts,  see  Schools  and  Sdiool  Dift- 

tricts,  H  94.  97. 
Of  states,  see  States,  |  131. 

INDEMNITY. 

Against  mechanics'  liens,  see  Mechanics*  Liens, 
j!8  315,  317. 

Agreements  for  limitations^  see  limitaticu  of 

Actions,  I  14. 
Demurrer  for  defect  of  parties,  see  Parties,  f 

91. 

Indemnity  Insuraace,  see  Insurance,  {{  259, 
204.  205. 

Indemnity  insurance,  joinder  of  master  and 
indemnitor  in  action  for  injuries  to  aemnt, 
see  Master  and  Servant,  i  254. 

S  9.  A  guaranty  company  executing  a  con- 
tractor's bond  held  not  entitled  to  complain  of 
damages  for  delay  In  completing  the  contract 
— Sheard  v.  United  States  Fidelity  ft  Goarantj 
Co.  (Wash.)  1024. 

S  9.  In  an  action  on  a  contractor's  bond, 
plaintiff  held  entitled  to  recover  only  the  at- 
torney's fees  in  a  lien  suit  bron^t  sgainst  him 
at'tually  paid  before  suit  was  begun  on  the 
Itond.— Sheard  v.  United  States  Ifldeli^  & 
Guaranty  Co.  (Wash.)  1024. 

I  16.  An  action  on  a  bond  of  a  guaranty 
company  to  indemnify  plaintiff  tar  any  loM 
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from  breadi  of  a  contnct  Md  not  nnreasonablr 
delayed.-«heud  t.  United  StatM  ITUeUty  ft 
Onaranty  Oe.  (Waih.)  1024. 

i  16.  Limitationa  la  an  indemnitT  bond  as 
to  time  for  btincinK  actions  thereon  neld  unrea- 
sonable.—SlMud  T.  United  SUtea  FideUty  & 
Onaranty  Oo.  (Waah.)  1004. 

INDEPENDENT  CONTRACTORS. 

Bifht  of  eerrant  of  contractor  to  Hen  on  Ion 
aee  Lofi  and  Logging  I  27. 

INDIANS. 

Estoppel  to  deny  competency  of  minor  to  con- 
vey, see  EiBtoppel,  {  dS. 

I  15.  Deeds  br  a  Creek  freedman  of  surplus 
allotment  awolutely  void  under  a  supple- 
mental agreement  of  tlie  Creek  Indians  appror- 
ed  Jnn«%>.  1902  (iict  June  80.  18^  c  1^ 
82  Stat  60(9.— Bragdoa    McRwa  (OU.)  916. 

INDICTMENT  AND  INFORMATION. 

Prellmiiwxy  complaint,  ms  Criminal  Iaw,  S 

aoo. 

For  pttrttonlat  sf  mms. 
Bee  Oamlng,  H  87,  94;  Mowvollea,  |  81. 
For  misuse  of  exploaiTea,  sea  BxpIobItm,  |  5. 
For  Tiolatin  of  postal  lawi^  ne  Post  Office,  | 

4a 

Practicing  medidne   without   anthoritj,  aee 

Fhysidana  and  Bni^ceons,  (  6. 
TiolatlonB  ot  liquor  laws,  aee  Intoxleating  Ltq- 

nora,  H  20^^ 

I.  HBOEMITT  or  nTOOTMBlIT  OR 
PBEMUITMBire. 

I  3.  One  charged  with  felonj  mar  ba  tried 
^information.— wood  t.  SUte  <OU.  Cr.  App.) 

XL  rnroncQ  juro  mjitG  or  nppioT- 

KEITT  OR  PmESElfTMEIfT. 

I  16.  Gomp.  Laws  1909.  I  6761,  proTiding 
for  the  resubmlsBion  ot  a  case  to  the  grand 
jarj  after  sustaining  demurrer  to  Indictment, 
held  not  to  apply  to  misdemeanors  prosecuted 
^  indictment  transferred  to  a  coantT  court— 
Bx  parte  Dodson  <OkI.  Cr.  App.)  400. 

I  15.  Where  a  demurrer  is  sustained  to  an 
Inaictment,  dierging  a  misdemeanor,  the  conn- 
tr  court  has  no  power  or  authority  to  commit 
the  defendant  to  await  the  action  of  a  grand 
jury.— Ex  parte  Dodson  (Okl.  Cr.  App.)  450. 

IV.  nUMO  AMP  rOBMAI.  KEQVX- 

■XTBS  or  nrFOBMATiini  or 

COMPLAINT. 

i  41.  The  district  attorney  held  to  bare  an- 
tiiority  to  file  an  Information,  though  the  com- 
mitment order  was  not  indorsed  on  the  com- 
plaint or  other  depositions.— People  t.  Sacra- 
mento Butchers'  PxotectiTe  Ass'n  (Cal.  App.)' 
712. 

I  47.  An  information  charging  a  felony  need 
not  allege  that  accused  has  bad  a  preliminary 
examination,  and  has  been  bound  over,  or  has 
waived  sncb  examination.— Wood  t.  State  (Okl. 
Cr.  App.)  887. 

S  00.  An  allegation  in  an  information  hdd 
mere  surplusage,  and  not  to  make  the  informa- 
tl<m  riolatiTe  ot  Const  art  7,  1  10.— Wood  t. 
State  <Okl.  Cr.  App.)  937. 

%  S2.  An  affidavit  accompanying  aiid  attadi- 
ed  to  an  Information  In  a  murder  caae  filed  aiEt* 
«r  accnaed  liad  been  discharged  upon  jj^nary 
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hearing,  Md  a  soffldent  wi&cation  within 
Mills'AnB.  8t  Rer.  Supp.  H  1482b,  1482h.- 
Anamos  r.  People  (0<^)  204. 

I  62;  Signature  of  deputy  cleric  to  Teriflca- 
tion  of  an  infOTmation  Am  anfficlent^-State 
T.  aark  (Wash.)  1047. 

T.  RBQUUITJSS  AHB  SUFTIOIBKOT 
or  A00U8ATIOK. 

Allegations  as  to  acts  under  coaspiracy  in  re- 
straint of  trade,  saa  MmiopoUes,  {  SL 

S  08.  The  allegation  of  elements  of  descrip- 
tion in  an  indictment  as  unknown  to  the  grand 
jury  ktld  justifiable  only  on  grounds  of  rea- 
smable  necessity.— United  States  t.  Aurandt 
(N.  H.)  1004. 

I  71.  Bule  of  testing  the  sufficienor  of  an 
Indictment  aUted.^tata  t.  Feeback  (Okl.  Gr. 
App.)  442. 

S  110.  An  offense  may  be  luffldently  charged 
in  the  language  of  the  statute  crediting  It— 
SUte     Feeback  (Okl.  Gr.  App.)  442. 

I  110.  "Surplusage"  means  allegatioua  of 
matter  wholly  foreign  and  Impertinent  to  the 
case:  all  matter  oeyond  the  circumaUnces 
necessary  to  constitute  tifie  action.— Wood  t. 

State  (OkL  Cr.  App.)  987. 

VI.  jomPER  or  PAR'JiEa,  omiOTSg, 

AHD  OOUlfTB,  PUPLIOITT, 

AMD  ElAonoir. 

BMection  between  acts  of  accused,  proof  of 
whi<dk  is  offered  under  one  count  aee  Orinir 
inal  Law.  |  67& 

I  124.  All  alleged  ctmsplratcwa  need  not  be 
made  defendants  to  maintain  a  prosecntiw 
against  one.— People  t.  Sacramento  Butchers' 
Ass'n  (CaL  App.)  712. 

{  126.  Where  a  statute  enumerates  a  series 
of  acts,  In  defining  an  offense,  either  of  which, 
separately  or  all  together,  may  constitute  the 
offense,  all  sndi  acta  may  be  diarged  in  a  single 
count— People  t.  Swaile  (Cal.  App.)  134. 

S  126.  An  Information  for  misuse  of  ex- 
ploeives  held  not  objectionable  for  duplidty  be- 
cause It  charged  more  than  a  single  intoit — 
People  T.  Swaile  (Osl.  App.)  134. 

I  125.  Certain  arparate  acts  which  consti- 
tute a  distinct  crime  when  committed  by  differ* 
ent  persons  at  different  times  may  be  Joined  In 
one  count  when  committed  by  the  same  person 
at  the  same  time.— State  t.  Sherman  (Kan.) 
33. 

I  125.  An  indictment  in  a  prosecution  for 
illegally  selling  intoxicating  Uauora  hdA  not 
dnylicitoua.— Antweiil  T.  State  (OkL  O.  App.) 

051.953. 

I  132.  An  informati(m,  conetroed  in  view  of 
Rer.  Codes,  %  9147.  held  to  only  cbaige  the  of* 
fenae  of  murder,--Btate  t.  Bees  (Uont)  893. 

vn.  MonoM  TO  quass  or  sxsiasa, 

AND  DEWRRER. 

}  137.  Under  Pen.  C!ode,  S  996,  an  Informa- 
tion was  not  sobject  to  a  motion  to  quash  on 
the  ground  that  the  evidence  before  the  commit- 
ting magistrate  waa  Insnfflcient  to  diow  that 
the  crime  had  been  committed  or  that  defend- 
ant had  committed  It.— People  v.  Sacramento 
Butchers'  Protective  Ass'n  (Cal.  App.)  712. 

I  137.  The  trial  coart  haa  no  jurisdiction  to 
entertain  or  grant  a  motion  to  set  aside  an  in- 
formation on  any  ground  not  apedfied  In  Pen. 
Code,  8  996.— People  t.  Sacramento  Bntdien' 
Protective  Ass'n  (Cal.  App.)  712. 

I  140.  On  the  filing  of  an  InfonnaUon  cor- 
responding with  a  ccHomitment  as  to  the  na- 

*  iatens  see  sasM  topic  4  ssetlim  ft  KUHBBR 
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tan  of  Om  cBunm.  It  iriU  be  preAmed  that  the 
evidence  WB8  sofflcieiit  to  jurtlf;  the  magis- 
trate hi  makine  the  ord^.— People  t.  Sacra- 
mento Batcherr  ProtectiTo  Abb'd  (Oal.  App.) 
712. 

VHX.  AMi:in>3KEirT. 

!  169.  Aa  informatloD,  ander  Comp.  Laws 
1900,  i  20S6,  htid  pToperl7  amended  in  the 
county  court  on  appeal,  under  section  6645, 
Comp,  Laws  1900  (Section  1961,  Qen,  St 
1908j.-Snndlin  v.  State  (Okl.  Cr.  App.)  946. 

I  161.  In  Tiew  of  Rev.  Codes,  tS  OlOS^  9174, 
held,  that  thi  court  did  not  err  in  alloTE-mg  an 
amendment  eliminating  mere  surplusage  in  an 
information  for  operatiDg  and  conducting  a 
gambling  game,  the  onl;  effect  of  which  sur- 
plusage was  to  confine  the  proof  to  a  specific 
gameJ-tState  t.  Duncan  (Mont.)  510. 

I  161.  In  Tiew  of  Bev.  Codes.  |  0108,  heid 
that,  if  words  eliminated  from  information  are 
mataial  in  the  sense  that  their  presence  Is  nec- 
essaiT  to  state  a  public  offense,  or  if,  as  amend- 
ed. th«  InfMmation  chanes  an  olEense  different 
frnn  that  before  charged^  the  amendment  is  as 
to  a  matter  of  substance,  and  cannot  be  made 
after  plea.— State  t.  Duncan  (Mont)  BIO. 

IX.  ISSUES.  PROOF.  AND  VABXAHOE. 

{  168.  Where  certain  separate  acts  which 
couatihite  a  distinct  crime  when  committed  b; 
different  persons  at  different  times  are  joined  in 
one  count  when  committed  b;  the  same  person 
mt  the  same  time,  proof  of  either  of  the  acts 
would  sustain  a  conviction.— State  v.  Sherman 
(Kan.)  33. 

S  171.  The  rule  confining  the  state  in  Its 
proof  to  a  specific  game,  designated  in  an  in- 
dictment for  operating  and  conducting  a  game 
of  chance  with  cards,  is  a  rule  of  evidence,  and 
not  a  rule  of  pleading^State  t.  Duncan  (Mont) 
510. 

INDUCEMENT. 

Id  eootracti^  see  Oontracts,  8S  51-7& 

INFANTS. 

See  Guardian  and  Ward. 

Care  required  of  infant  servant,  see  Master  and 

Servant,  {  2S0. 
Contribute^  negligence  of  parent  or  custodian 

imputable  to  clifld,  see  Negligence,  S  96. 

n.  OtrSTODT  AND  PROTECTION. 

Custody  and  support  on  divorce  of  parents,  see 
tHvorce,  |B  291-SlO. 

m.  PROPERTY  AND  OONTETANCES. 

E!8t<(>ppel  of  third  person  to  deny  competency  to 

convey,  see  Estoppel,!  96. 
Homestead  rights,  see  Homestead,  H  184-153. 

VH.  ACTIONS. 

1  77.  Under  Ber.  Codes.  H  SS&d,  6181.  an 
infant  may  sue  by  a  guardian  ad  litem,  not- 
withstanding section  6485.— Flaherty  t.  Butte 
Electric  By.  Co.  (Mont.)  416. 

1  78.  Under  Balllnger's  Ann.  Coden  &  St.  ii 
62;>8,  6261.  €357  (I'icrce's  Code,  §fi  2.'>06.  25<^, 
2*iSl|,  a  minor  claiming  as  heir  ot  bis  mother, 
who  was  heir  of  a  deceased  heir's  estate,  but 
who  had  no  notice  and  was  not  represented  in 

Sroceedings  for  distribution,  in  not  bound  ^  the 
ecree  .  and  sale   therein.  —  Horton  t.  Barto 
(Wash.)  191. 

INFLUENCE. 

Constructive  trust  in  respect  to  property  ac- 
quired by  undue  influence,  see  IVosts,  |  05. 


Undue  influence  affecting  TalUHtr  'of  wflL  mm 
WiU^  H  106-166,  832. 

INFORMATION. 

Oriminal  aiKiiaation,  we  Indictment  and  Infor- 
matitm. 

INHERITANCE. 

See  j;>escent  and  Distribution. 

INITIATIVE  AND  REFERENDUM. 

Effect  of  Constitution  as  to  laws  previously  in 
force,  see  Const!  tutioual  Law,  {  24.  . 

Municipal  ordinances,  see  Municipal  Corpora- 
tions. I  108. 

INJUNCTION. 

Relief  agaitut  particular  uctt  or  prooMdinfrs. 
Assessment  for  taxation,  see  Taxation,  {  498. 
Diversion  of  waters,  see  Waters  and  Water 

Oburses.  {  107. 
Enforcement  Of  judgment,  ne  Judgment  H 

407-444. 

Interference  with  hunting  rights  on  gam*  re- 
serve, see  Game.  S  3- 

Bemoval,  sale,  or  incumbrance,  of  property  by 
tenant,  see  Landlord  and  Tenant,  251. 

Unauthorised  or  illegal  acts  by  municipaUtT  or 
officers  in  general,  see  MnaiciiMl  Cotpinm- 
tions,  S8  993-1000. 

Review  of  proceedingt  for  injunction. 
Appellato  Jurisdiction,  ot  particular  courts,  see 
Courts  I  212. 

X.  HATUBB  AND  OROUNDS  IN  GEN- 
ERA!.. 

(A)  Hatwe  u<  Form  mt  Brai«4r> 

{  3.  Pending  a  quo  warranto  suit  to  deter- 
mine the  right  of  a  corporation  maintaining  a 
sewer  system  in  a  city  to  continue  operations, 
equity  held  authorized  to  maintain  the-statu  Quo 
by  injunction  'as  nearly  as  Dossible.— City  of 
LeadVUle  v.  LeadvIUe  Sewer  Co.  (Colo.)  801. 

(B)  OrovBdM  of  Relief. 

$  IS.'  Defendant's  iosolvency  M4  not  tsaea- 
tial  to  Injunctive  relief  agaiuBt  trespasaea  to 
realty.— Koch  t.  Story  (Colo.)  1093. 

I  22.  In  a  suit  against  the  manager  of  a 
corporatlmi  to  enjoin  trespass  upon  plaintifTs 
water  reservoir,  and  for  damages,  that  defend- 
ant has  left  the  state  and  severed  his  relations 
with  the  corporation  under  whose  orders  be 
acted  in  committing  the  trespasses,  would  not 
prevent  Issuing  the  injunction  against,  him^ — 
Koch  V.  Story  (Colo.)  1098. 

II.  SUBJECTS  OF  PROTECTIOH  AMD 
BEUEF. 

(B)  PropertTt  ConTeraAOOSf  swd  ImMsa- 

I  84.  Holder  of  liquor  license  has  no  Tested 

right,  and  that  prosecutions  may  be  waged 
against  him  will  not  invade  any  ^perty  right 
nor  authorize  injunction. — Nlms  v.  Gumore  (Ida- 
ho) TS. 

I  48.  When  a  single  trespass  to  property 
n^^be  enjoined  stated.— Koch  t.  Btory  (Colo.) 

I  48.  Certain  tTeapasses  to  a  resenroir  kdtt 
continuing  so  aa  to  authorise  restraining  their 
continuance.— Koch  t.  Story  (Coto.)  UnlS. 

(O  OoBtntots. 

S  62.  Equity  will  enforce  a  personal  oovenanC 
as  to  land  as  effectually  as  would  a  court  of  law 
had  'the  covenant  b^n  clearly  one  running  with 
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tlie  land.— Guaranty  Realty  Co.  t.  Recreation 
Gqd  Club  <Cal.  App.)  625. 

f  62.  A  personal  covenant,  made  between  the 
rendor  and  vendee,  a  violation  of  which  is  injn- 
Hona  to  the  remainiof  pn^iwrty  of  the  vendor,  is 
enforceable  by  injunction  against  one  having  no* 
tlce  thereof.— Guaranty  Realty  Co.  t.  Becrea* 
tlM  Qa&  Club  (CaL  App.)  626. 

(■)  PHkUa  OaMM  aaA  BMnbi  u«  Mb- 
■letpaUtlM. 

I  8S.  Injoitetloii  will  not  lie  at  rait  of  Uceu- 
«d  saloonkeeper  to  rectraln  enforeement  of  local 
option  statute  aa  not  legally  adopted.— Nlma  t. 
Gilmore  (Idaho)  79. 

I  85.  Where  an  ordinance  1>  invalid,  the  Ja- 
riadictloQ  of  the  courts  may  be  invoked  to  pro- 
tect private  rights  violated  by  its  enforcement. 
— €ity  of  ra  Reno  t.  Clereland-Tiinidad  PaTing 
Oo.  (OkL)  163. 

m.  AOTIOHS  FOB  INJimOTIONS. 

I  109.  Where  neither  defendant  nor  the 
company,  whose  manager  he  wns,  and  whose 
orders  to  trespass  upon  plaintiff's  property 
were  transmitted  to  its  workmen  by  defendant, 
had  any  vested  interest  in  the  property  defend- 
ant cannot  defend  an  Injunction  suit  on  the 
ground  that  the  orders  vi-ere  given  by  the  com- 
pany.—Koch  T.  Story  (Colo.)  1098. 

XV,  PHTiT.HnilABY  AND  INTEBLOOU. 
TOBY  XMJVNOTIONa. 

Restraining  removal,  aale,  or  Incnmbrance  of 
property  by  tenant  aee  Landlord  and  Ten> 
ut,  f  261. 

▼1.  WBIT,  OBPEB  OB  BgQBBB  JMBV- 
XOE,  AMD  SmPOBaSKSMT. 

OonelnalTeness  of  jnagment  as  between  code- 
lendanta,  see  Judgment,  |  70A. 

INJURIES. 

In  general,  see  Damages;  Negligence;  Torts. 

INNKEEPERS. 

I  11.  An  innkeeper  held  not  liable  for  money 
deposited  witli  a  clerk  by  a  departing  gneat— 
Oxford  Hotel  Co.  v.  Lind  (Colo.)  222. 

S  11.  An  innkeeper  is  not  bound  to  receive 
the  goods  of  a  penun  who  desires  the  use  of 
tbe  inn  only  as  a  place  of  deposit— Oxford  Ho- 
tel Co.  V.  land  (Colo.)  222. 

IN  PAIS. 

Estoppel,  see  Elstoppel,  S|  -56-95. 

INSANE  PERSONS. 

Insanity  as  afFeoting  limitation  of  actions,  aee 

Limitation  of  Actions,  I  74. 
OmDion  evidence  aa  to  mental  capacity,  see, 

Evidence,  |  478. 

T.  FBOPEBTT  Ain>  OOMVETAHCES. 

Effect  of  deed  by  insane  person  to  revoke  will, 

see  Wills,  S  194. 
Mental  capacity  requisite  to  make  deed,  see 

Deeds,  S  68. 
Ri|ht  of  action  by  devisee  to  set  aside  deed,  see 

Cancellatiw  of  Instruments,  |  27. 

INSOLVENCY. 

Of  corporations  in  general,  see  Co 


tJons,  SS 

by  to- 


553,562.     "       "  "'\f^ 
Of  defpodant  in  artion.  ground  f^^ 
junction,  see  Injnnction,  f  IS.    ^  .  .-ei 
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INSPECTION. 

Of  tools,  machinery,,  apt^iances,  and  places  ftv 
woik  for  protection  of  servant,  see  Master 
and  Serrant,  |  12t. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Law,  H  7S&- 

764.  778-^2%  833;  Trial,  Si  203-296. 
B|  nisstar  to  servant,  see  Master  and  Serrant, 


157. 


INSTRUMENTS. 


Best  and  secondary  evidence,  see  Criminal 
Law.  %  4<M;  Evidence,  H  165,  178. 

Cancellation,  see  Cancellation  of  Instrumenta. 

Compet«icy  of  written  instruments  as  admis- 
sions in  genera],  aee  Evidence,  f  215. 

DelivoT  as  escrow,  see  Escrows. 

Documentary  evidence,  see  Evidence,  {{  338- 
383. 

Ivosa  or  destruction,  see  Loat  Instruments.  - 
Parol  or  other  extrinsic  evidence,  see  EiVidence, 
H  390-460. 

Requisites  and  sufficiency  Of  writing  to  satisfr 
statute  of  frauds,  see  Fraads,  Statute  of,  8 
103,  116.  , 

.pQTticvtXfxr  clattet  of  torttten  inttrumenit. 
See  Bills  and  Notes;  Compromise  and  Settle- 
ment;  Indictment  and  Information;  Insur- 
ance;    Mortgages;     Release;  Stipulations; 
Wills. 

Award  of  arbitrators,  see  ArUtrBti<Hi  and 

Award,  |S  57,  59. 
Contracts  in  general,  construction  and  opera- 

tiou,  see  Oontracts.  {8  147-168. 
Deeds,  see  Deeds. 

Patents  for  public  landL  see  Public  Lands,  H 

114,  iia 

Warehouse  receipts,  see  Warehousemen,  |  16. 

INSURANCE. 

Gift  of  insnranee  policy,  see  Oifta^  H 
81. 

V.  THE  COKTBAOT  IK  OEHEBAZi. 

<A)  Katur«.  ReQnlaltes,  and  Valldltr* 

I  138.  The  rule  that  it  must  be  presumed 
that  persons  are  familiar  with  the  contract  to 
whiclr  they  are  parties,  and,  in  the  absence  of 
fraud,  are  bound  by  the  provisions  therein, 
should  not  be  strictly  appUed  to  inaurance  poli- 
cies.—Raulet  V.  Northwestern  Mst:  Ins.  Co.  of 
Milwaukee  (Cal.)  292. 

(B)  Conatrnotloa  and  Operation* 

Parol  evidence  of  proper^  covered,  see  Evi- 
dence. I  46a 

I  146.  Contracts  of  insurance  should  be  con- 
sidered in  view  of  their  general  objects  and  the 
conditions  prescribed  by  the  insurers,  rather 
than  on  the  basis  of  s  strict  technical  interpre- 
tation.—Raulet  V.  Northwestern  Nat  Ins.  Co. 
of  Milwaukee  (Cal.)  2U2. 

9  146.  Exceptions  in  a  fire  policy  must  be 
liberally  construed  in  favor  of  insured  and 
strongly  against  insurer.— Pacific  Union  Club 
v.  Commercial  Union  Assur.  Co.  (Cal.  App.) 
728;  Same  v.  Palatine  Ins.  Co.  (Cal.  App.)  733. 

I  146.  In  case  of  doubt,  the  words  of  a  con- 
tract of  insurance  must  be  construed  in  favor 
of  Insured.— Pacific  Union  Club  v.  Commercial 
Union  Assur.  Oo.  (Cal.  App.)  728;  Same  v. 
Palatine  Ina.  Oo.  (Cal.  App.)  788. 

§  146.  An  instruction  contract  must  receive 
that  construction  which  is  most  probable  and 
natural  under  the  circumstances,  so  as  to  attain 
the  object  which  the  parties  to  it  had  in  contem* 
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plaUon  In  maktiv  It— McBsencer  t.  Germati- 
Amerfcan  Ins.  Co.  (Colo.)  613. 

I  151.  An  application  executed  hj  insared 
had  not  a  part  of  the  contract  of  insurance  so 
a«  to  limit  the  company's  liability.— Loyal  Mat 
Fire  Ina.  Co.  r.  J.  8.  Brown  ft  Bio.  Mercantile 
Co.  (Colo.)  10B& 

VI.  rasaaaMM,  ptos.  ahd  amess- 

MEHTS. 

I  186.  The  conduct  of  the  partfee  may  be 
considered  when  constmlnff  an  inBorance  policy 
as  to  tiie  payment  of  the  premimn  on  extending 
credit  therefor.— Ranlet  v.  Northwestern  Nat 
Ins.  Co.  of  Milwankee  <Ca].)  202. 

ZX.  AVOIDANCE  OF  POXilOT  FOB 
mSBEPBESENTATIOM.  FBATO, 
OB  BBEACH  OF  WABBAHTT  OB 
OOMBITXOK. 

(A)  OaeammtM  iK  Gcaenrf. 

I  263.  A  representation  In  an  application 
for  a  policy  of  indemnity  need  only  be  sob- 
stantially  true.— Poultry  Producers'  Union  v. 
Williams  (Wash.)  1040. 

f  259.  Evidence  at  to  the  condition  of  a 
corporation's  books  held  to  show  facts  charging 
the  corporation  with  the  duty  of  ascertaining 
the  true  state  of  the  hooks  before  making  a 
statement  in  an  application  for  Indemnity  in- 
surance that  the  books  were  correct— Poultry 
Frodncwrs'  Union  t.  Williama  (Waah.)  lOKK 

I  264.  Warranties  in  contracts  ni  tnsnrance 

are  construed  strictly  and  will  not  be  extended 
to  Include  anything  not  necessarily  implied  In 
their  terms.— Hoeland  Western  Union  Ufe 
Ins.  Co.  of  Spokane  (Waah.)  866. 

I  264.  A  represi-ntation  by  a  corpcNration  in 
an  application  for  a  policy  of  indemni^  in- 
Buraoce  that  the  books  kept  by  the  employe, 
whose  fidelity  it  desired  to  insure,  were  exam- 
ined and  found  to  balance,  hM  a  warranty  of 
a  material  fact— Poultry  Producers'  Union  v. 
Williams  (Wash.)  1040. 

J 264.  A  warranty  in  an  application  for  a 
icy  of  indemnity  must  be  strictly  true. — 
Poultry  Producere'  Union  r.  WUIianu  (Wash.) 
1040. 

i  285.  Legal  effect  of  "warranty"  and  "repre- 
sentation" in  an  insarance  policy,  diathiguisaed. 
—Hoeland  t.  Western  Union  Lue  Ins.  Go.  of 
Sptdmne  (Wash.)  866. 

I  265.  Whether  the  answers  made  by  the 
applicant  for  a  policy  of  indemnity  are  war- 
ranties or  mere  representations  depends  on 
the  character  of  the  question  and  its  answer. — 
Poultry  Producers'  iffilon  t.  Williams  (Wash.) 
1040. 

I  266.  When  a  representation  made  by  an 
■  applicant  for  insurance  Is  carried  into  a  con- 
tract and  expressly  made  a  part  of  it,  it  is  a 
warranty,  and  its  materiality  Is  settled  by  the 
agreement  of  the  parties.— Hoeland  v.  Western 
Union  Life  Ins.  Co.  of  Spokane  (Wash.)  866. 

(B)  Hattwrs  Re]atlM|r  to  Property  or  la- 
terost  lM«ro4. 

I  282.  Insurable  interest  of  insored  in  prop- 
erty held  as  executrix  determined.— Raalet  t. 
Northwestern  Nat  Ins.  Ck>.  of  Milwaukee  (Cal.) 
292. 

i  283.  "Chattel  mortgage"  within  the  condi- 
tion of  an  insurance  p(Micy  defined. — Raulet  t. 
Northwestern  Nat.  Ins.  Co.  of  Milwaukee  (Cai.) 
202. 

I  283.  "Incnmbrance"  aflFecting  Talidity  of 
insurance  policy  defined, — ^Raulet  v.  Northwest- 
ern Nat.  Ins.  Co.  of  Milwaukee  (Cal.)  292. 

I  283.  Rule  for  construing  an  instrnment  as 
to  whether  It  is  an  incumbrance  on  Insured 


•Topetty  stated.— Raulet  t.  Nwthweateni  Nat. 
Oa  of  USlwankes  (OaL)  292. 

<0  Matters  Holotiaw  to  Peraom  iBsareA. 

8  291.  A  warranty  by  an  insured  that  he  had 
never  had  headaches  held  to  mean  that  he  never 
had  headaches  of  such  a  character  as  to  he 
classed  as  a  disease.— Hoeland  t.  Weatetn  Union 
Life  Ins.  Co.  of  Spokane  (Wash.)  866. 

I  292l  FaHore  of  an  Insured,  when  asked  in 
his  application  what  doctors  he  bad  consulted 
and  for  what  ailments,  to  mention  those  who 
had  treated  him  for  temporaiy  ailments,  held 
not  to  avoid  the  poller.— Hoeland  v.  Western 
Union  life  Ins.  Go.  at  Spokane  (Wash.)  866. 


X.  FOBFETTUBE  OF  POUCT  FOB 
BBEAOH  or  PBOigglOBY  WAB- 
BAHTT. OOVEKAET,  OB  OOHDK- 
nOK  lUBSEQirEBT. 


(B)  Matters  BeUit 
tereat 


to^rojerty  or  tmm 


I  316.  A  pTorlaion  of  a  fire  policy  avoiding 
the  policy  if  insured  failed  to  build  brick  or 
stone  chimneys  within  80  days  "from  the  date 
of  tlUs  application"  couid  not  be  invoked  to 
avoid  the  policy  (or  n<Micompliance  therewith, 
where  no  application  was  made  a  part  of  the 

g>Iicy.— Loyal  Mut  Fire  Ins.  Co.  v.  J.  S. 
rown  &  Bro.  Mercantile  Cki.  (Colo.)  1098. 

S  328.  Hie  foreclosure  of  a  mechanic's  lien 
ketd  not  to  render  an  insurance  policy  void  un- 
der a  provision  that  it  should  be  rendered  void 
foredoaure  of  any  mortgage  or  trust  deed^ 
Burton-Lingo  Co.  T.  Patton  (N.  M.)  6TO. 

(Bl)  HoMpoTBkemt  •(  Premiuu  or  Aeseee- 
menta. 

I  349.  Though  payment  of  the  premium  Is 
expressl;  provided  as  the  consideration  for  the 
policy,  It  is  not  a  condition  precedent  to  the 
operation  of  the  polic?  and  to  any  recovery  on 
it— Raulet  V.  Northwestern  Nat  Ina.  Co.  of 
Milwaukee  (CaL)  292. 

XI.  BSTOFPEI.,  WAIVEH,  OB  AOBBB* 
IfKirrS  AITEOTIHG  RIGHT  TO 
AVOID  OB  FOBFEIT  POLIOT. 

f  879.  Aa  Insurance  company  recdving  an 
application  with  an  imperfect  and  incomplete 
answer  therein,  which  It  alleged  was  false,  kdd 
not  entitled  to  avoid  the  pouor.— Pacific  Mut. 
life  Ins.  Go.  of  California  t.  Tan  Fleet  (Cola) 
10»7. 

S  379.  Insurance  company  hdd  estopped  to 
assert  the  invalidity  of  a  policy  because  of  false 
answers  knowingly  inserted  therein  by  its  own 
agent.— Pacific  Mut  Life  Ins.  Co.  of  Galiforaia 
T.  Van  Fleet  (Colo.)  1087. 

{  889.  Facts  constitutiw  waiver  of  the  con- 
dition of  a  policy  against  incant  bran  ceo  stated. 
—Raulet  V.  Nor&westen  Nat  Ins.  Go.  o£  Mil- 
waukee (Gal.)  292.  ' 

Xn.  BUKS  AHD  CAUSES  OF  lASS. 

'   (B)  Imsttronoo  of  Property  «b4  Titles* 

I  4S1.  A  fire  policy  construed,  and  Md,  that 
tbe  exception  tUerein  was  loss  by  fire  caused 
directly  or  indirectly  by  earthquake.— Pacific 
Union  duh  t.  Commercial  Union  Assnr.  Goh 
(Cal.  App.)  728;  Same  T.  Palatine  Ins.  Go^ 
(OaL  App.)  738. 

{  427.  Insurer  in  a  fire  policy  Meld  liable  for 
loss  by  fire  notwithstanding  an  earthquake 
breaking  the  water  mains.— Pacific  Union  Club 
V.  Ciommerdal  Union  Assar.  Ca  (Gal  Aim.) 
728;  Same  v.  Palatine  Ins.  Oo.  (GaL  App.)  783. 

i  427.  An  action  on  a  fire  policy  ketd  an  aih 
tion  on  contract,  so  that  tbe  rule  of  proximate 
cause  in  cases  of  breach  of  contract  govamed^ 
I^fic  Union  Club  v.  Commercial  Union  Assni; 
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Co.  (OU.  Bum  v.  Pftlatlne  In.  Co. 

(GaL  Apih)  788. 

Zm.  aXTEWT  OF  I.OS8  AMD  UABUp- 

ITT  OF  nrsuREB. 

I  fiSl.  iDBaranee  eompaiv  l»eld  liable  on  a 
policy  Iwrarlng  aa  a  rallraad  brakeman  one 
wbo  waa  kUled  In  a  balloon  asoenston.— Pa- 
dfic  Unt.  Life  Ina.  Co,  of  CaUfcKnia  t.  Van 
Fleet  (Colo.)  1067. 

XXV.  NOnOE  AHD  PROOF  OF  LOSS. 

i  602.  Only  willtnl  miutatementa  in  proof 
of  loaa  will  prevent  recorery  on  the  policr.— 
Banlet  t.  NorttaTeatem  Nat  Ina.  Co.  of  HU- 
wankee  (Oal.)  292. 

XVn.   FATMEWT     OB  DlSOHAJaOS, 
GOHnUBimOK,  AHD  SUB- 
BOOATIOir. 

I  006.  Payment  by  an  Inaurance  oon^ny  of 
a  fixe  loea  to  an  asufnee  of  tbe  P0U17,  a  me- 
chanic'a  lien  creditor  of  tiie  owner,  held  not  to 
create  an  assisnment  of  the  creditor's  debt  to 
the  imnrance  company.— Barton-lingo  Go.  t. 
Patton  (N.  M.)  679. 

xvm.  Aonoxs  ox  pouoies. 

Admlariblltty  of  eridence  of  offer  to  compro- 

mia^  aee  EMdence,  %  21t. 
Demnrrer  for  defect  of  parties  lee  Parties,  I 

91. 

Impofition  of  eoete  and  attorneys'  feea  on  for- 
elan  companr  ae  denial  of  Joetice,  see  Con- 
stitutional Law,  8S  826.  828. 

Joinder  of  master  end  Indemnitor,  aee  Mas- 
ter and  Serrant,  {  254. 

}  682.  Complaint  in  action  on  policy  held  to 
aofflciently  locate  the  propwty  at  the  time  of 
lOBg.— Banlet  T.  Northwestem  Nat  Ine.  Go.  of 
BUlwankee  (Cal.)  292. 

I  684.  Where  an  Inaored  warranted  that  he 
nude  true  answers  to  the  medical  eramlner,  in 
an  action  on  the  policy,  tbe  burden  Is  on  plain- 
tiff to  allege  and  prove  that  the  answers  were 
not  oorrectly  written  by  tbe  medical  examiner  if 
•be  wiidies  to  benefit  by  thli  contention.— Hoe- 
land  T.  Western  Union  life  Ins.  Co.  of  Spokane 
(Waali.)  866. 

I  630.  In  an  action  on  an  Insnrance  policy, 
an  averment  in  tbe  complaint  held  not  an  alle- 
gation of  the  vaine  of  tbe  claim  upon  the  poli<7. 
— Westerfeld  t.  New  Tork  Ufe  Ins.  Co.  (Cal.) 
699. 

8  640.  In  an  action  on  a  fire  pcdicy,  tbe 
company  most  plead  facts  rdied  upon  to  avoid 
the  policy  under  its  prOTisions.— Loyal  Mut. 
Fire  Ina.  Co.  v.  J.  S.  Brown  Sc  Brow  Mercan- 
tile Co.  (Colo.)  looa 

Ji  640.  In  an  action  on  a  fire  policy,  answer 
d  not  to  all^  the  defense  that  tiie  policy 
was  void  because  the  insured  property  was 
not  on  around  owned  by  Insured  In  ree^I^yal 
Mnt  Fire  Ins.  Co.  v.  J.  S,  Brown  A  wo. 
Mercantile  Co.  (Colo.)  1008. 

I  645.  Though  tbe  complaint  alle^  a  pay- 
ment of  tbe  premium,  held,  that  evioence  that 
credit  was  extended  for  such  payment  was  not 
a  variance.— Raulet  v.  Northwestern  Nat.  Ins. 
Co.  of  Milwaukee  (Cal.)  292. 

f  645.  The  propriety  of  sbowing  payment  of 

Sremium  w  waiver  thereof  stateo^Baolet 
rortbwestem  Nat  Ina.  Co.  of  Hilwankee  (Cal.) 
292. 

I  646.  Where  a  policy  la  delivved  without 
payment  of  the  preminm.  it  may  be  assumed 
that  credit  for  tbe  premiam  was  extended  to 


inanied.— Banlet  t.  NwUiwattara  Nat  Ina.  On. 
of  Hilwankee  (Oal.)  292. 

i  665.  Svidence  held  to  show  that  credit 
was  given  Insured  for  the  payment  of  premium 
on  fire  inaurance.— Banlet  v.  Northwestern  Nat. 
Ins.  Co.  of  Milwaukee  (CaL)  292. 

8  665.  Evidence  held  to  shorw  that  tbe  pay- 
ment of  the  premium  for  which  credit  had  been 
given  until  after  loss  was  then  waived  on  the 
agreement  that  it  should  be  deducted  from  tbe 
face  value  of  tbe  policy.— Raulet  Northweat- 
em  Nat  Ins.  Co.  of  Milwaukee  (Cat)  292. 

8  665.  In  an  action  on  an  employers'  UaMH- 
ty  policy,  a  finding  held  not  supported  bf  Qie 
evideDce.— Hill  v.  Maryland  Casualty  Co.  (Cti. 
App.)  707. 

8  665.  The  fact  that  an  applicant  for  insur- 
ance certified  that  bis  answers  to  tbe  medical 
examiner  were  correctly  recorded  is  only  prima 
fade  evidence  of  that  fact.— Hoeland  t.  Western 
Union  life  Ins.  Co.  of  Spokane  (Waab.)  606. 

8  668.  Whether  the  building  of  an  addi- 
tion to  the  Insured  property  after  the  issuance 
of  tbe  policy  increased  the  hazard  so  as  to 
avoid  the  policy  is  a  question  of  fact  in  an 
actlcHi  on  the  policy.— Loyal  Mnt  Fire  Ina  Co. 
V.  J.  S.  Brown  &  Bro.  Mercantile  Co.  (Cola) 
109& 

8  668.  In  an  action  on  an  insnrance  policy, 
tbe  question  whether  the  iosnred  bad  baa  head- 
aches of  audi  a  nature  as  to  be  classed  as  a  dis- 
ease should  have  been  snlnultted  to  the  ^ly. — 
Hoeland  v.  Western  Union  Ufa  Ina.  Co.  of  Spo- 
kane (Wash.)  866. 

I  670.  Rules  for  construing  policy  favorable 
to  insured  stated.— Raulct  v.  Northwestern  Nat. 
Ins.  Co.  of  Milwaukee  (Cal.)  292. 

8  670.  In  an  action  on  an  employer^  liabili- 
ty policy,  failure  to  find  on  an  Issue  held  error, 
requiring  the  reversal  of  an  order  denying  a 
motion  for  a  new  trial.— Hill  T.  Mairland  Caa- 
nalty  Co.  (Oal.  App.)  707. 

INTENT. 

AffecUnff  or  element  of  partioular  ooCa  or  frans- 

aetiont. 

See  Oontracta,  8  147;  Deeds,  8  9S. 
ConstructlMi  of  statutes,  see  Statutes,  8  181- 
Ratification  of  acts  of  agent  see  Principal  and 
Agent  f  168. 

Elemmt  of  offmtea. 
Assault  with  Intent  to  kill,  see  HomiddeiJ  86. 
Unlawful  aale  by  warehousemen,  aee  Ware- 
booaemen,  8  36. 

INTEREST. 

Ground  of  {mpeacbment  o(  witness,  see  Wit- 
nesses, 8  872. 

Of  agent  in  transactions  affecting  prlndpal, 
see  Principal  and  Agent,  8 

I.  BIGHTS  AND  XJABCLITXES  IN 
OENEBAL. 

8  18.  Evidence  held  not  to  show  that  money 
was  due  on  the  aettlement  of  mutual  accounts 
within  B.  ft  a  Comp.  |  4D05.-^a8kI  t.  Wise 

(Or.)  984. 

S  23.  In  contracts  between  Individuals  where 
the  payment  of  interest  is  fixed  at  a  percentnm 
per  annum.  It  is  payable  at  the  time  of  the 
matnritir  of  tbe  prindpal  obUntion.— Hollywood 
Union  High  School  Dist  t.  Keyea  (Cat  App.) 
129. 

m.  THOB  AMD  OOMFUTATIOM. 

I  89.  Ofallgatlmia  cTidenced  by  notes  Jbald 
not  to  represent  mutual  dealings  between  the 
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parties  and  interest  most  "be  computed  at  the 
rata  specified  in  the  notes  from  the  time  thej 
wars  ezflcnted.— Baiki  t.  Wise  (Or.)  984. 

INTERLOCUTORY  DECISIONS. 

Decisions  rerlewaUe,  see  Appeal  and  Error,  | 
70. 

Berlew,  aee  Aweal  and  Error,  H  870^  674, 
1018. 

INTERMENT. 

See  Cemeteries. 

INTERPLEADER. 

Intervention  of  parties,  see  Parties,  t  ^ 

INTERPRETATION. 

Of  contraett,  i»strutnent§,  or  iudiotal  acta  and 
proceedingt. 

See  CoTenants,  S  49:    Dedicetlm,  |t  54-63: 

Indemnity,  !  9;   Release,  I  34;  Statutes, 

176-259;  WUls,  H  487-525. 
Constitutional   ^orinons,   see  Constitutional 

Law,  H  24Hia 
Contracts  In  general,  see  Contracts,  S3  147- 

169. 

Contracts  of  insurance,  see  Insurance,  |{  146, 
151. 

Oontracti  of  sale,  see  Sales,  fi  85. 

Deeds,  see  Boundsries, J  3;  Deeds,  K  90-100. 

Findings  of  court,  see  lYIal,  9  4(H. 

InBtructions,  see  OHminal  Law,  §  ^3;  Trial, 
H  295,  296. 

Leases,  see  Mines  and  Minouls,  |  70. 

Parol  or  extrinsic  evidence  to  aid  interpreta- 
tion of  written  instruments,  see  Evidence,  || 
450-460.  ■ 

Patents  tot  public  lands,  see  Pnldic  Lands,  | 

114. 

Pleadings,  see  Pleading,  S  34. 

Rules  of  master  governing  work  of  servant, 

see  Master  and  Savant,  §  145. 
Verdict  or  findings,  see  Trial,  fi  365. 

INTERROGATORIES. 

To  jury,  see  Trial,  H  349-3W. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  Commerce. 

INTERVENTION. 

See  Parties,  I  48. 

In  action  for  breach  of  covenant,  see  Cove- 
nants, §  49. 

In  acti<m  to  determine  right  to  putehue  state 
land,  see  Public  Lauds.  |  144. 

In  condemnation  proceedings,  see  Slminent  Do- 
main, i  178. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Use  of,  by  juror,  see  Criminal  Law,  {  855. 
Vested  right  to  sell  liquors,  see  Constitutional 
Law,  S  92. 

I.  POWBB  TO  OOHTKOL  tbafxto. 

{  10.  A  city  has  power  under  its  police  pow- 
er, by  virtue  of  Const  art.  11,  1 11,  to  pass  an 
ordinance  msking  a  single  sale  of  spirituous 
liquor,  in  violation  of  the  terms  of  the  ordi- 
nance, an  offense. — Ex  parte  Bond  (Cal.  App.) 
143. 


I  10.  Boise  O.^  OBder  ttie  express  provi- 
sions of  section  42,  snbd.  8,  of  its  charts,  haa 
the  power  to  license  and  regulate  the  sale  of  In- 
toxicating Uqoorar-Darbr  t.  Poioa  (Idah») 

n.  CON8TITnTIONAX.ITT  OF  AOTS 
AHD  OBDnrANOES. 

Certainty  of  statutes,  aee  Statutes,  {  47. 
I^al  or  special  laws,  see  Statutes,  J  77. 
P^tial  invalidity  of  statute,  see  Statutes,  | 

Snbject  and  title  of  statute,  see  Statutes,  i 

114. 

Vested  right  to  sell  liquors,  see  Conatitntional 
Law,  fi  92. 

8  14.  Local  Option  Law  (Act  Feb.  20,  1900 
[Acts  1909.  p.  91)  is  constitutional.— NIma  t. 
Oilmore  (Idaho)  m 

I  16.  A  county  ordinance  Aeld  to  impose  ■ 
license  tax  on  the  business  of  selling  liquots, 
and  not  on  individoal  sale*.— Bx  parte  Pierce 
(CaL  App.)  &S7. 

m.  IX>OA£OFnOH. 

C«rtaiDt:f  of  statutes,  see  Statutes,  |  4T. 
Restraining  enforcement  of  local  option  law, 
see  Injunction,  {  8S. 

S  25.  The  different  sections  of  the  local  op- 
tion law  governing  its  enforcement  are  »m- 
arate  provisious,  and  In  no  way  control  lae 
method  provided  of  submitting  the  question  for 
determination  by  the  people.— %iilleshr  v.  Board 
of  Com'rs  of  Canyon  Coant7  (Idaho)  71. 

S  25.  The  purpose  of  the  local  option  law  is 
to  give  the  electors  of  a  county  the  chance  to 
express  their  will  as  to  the  sale  of  Uqnor  as  a 
beverage.-— Oillesby  v.  Board  «f  Com'rs  of  Can- 
yon County  (Idalio)  71. 

S  34.  Under  Local  Option  Law  (Laws  190flL 
pp.  12,  13)  H  9,  10,  and  Rev.  Codes,  fi  483,  keU 
that  the  general  election  law  apt^ies  to  special 
local  option  elections  in  so  far  as  applicable.^ 
Gillesby  v.  Board  of  Com'rs  of  Canyon  Countr 
(Idaho)  71. 

fi  34.  Under  Local  Option  Law  (Laws  1900, 
p.  9)  I  1,  and  Rev.  Codes.  |  306,  helA,  that  tfaa 
upon  which  the  r^strar  will  receive  ap- 
plications for  registration  are  left  to  his  discre- 
tion, except  that  under  Rev.  Codes,  fi  394,  each 
Saturday  up  to  and  including  the  Saturday 
next  preceding  the  election  is  a  day  for  recdv- 
Ing  such  applications.  —  Gillesby  v.  Board  of 
Com'rs  of  Canyon  County  (Idaho)  71. 

{  34.  Procedure  in  registration  for  a  local 
option  election.  stated.-^illesby  v.  Board  ol 
Com'rs  of  Canyon  County  (Idaho)  71. 

XV.  LICEirSES  AND  TAXES. 

License  as  property  right  subject  to  protection 
by  injuncuon,  see  Injunction,  fi  34. 

fi  70.  An  applicant  for  a  liquor  license,  un- 
der Boise  City  Ordinances,  fi  466,  held  not  en- 
titled to  a  hearing  upon  the  applicstlon.— Darby 

T.  Pence  (Idaho)  484. 

I  74.  Mandamus  held  not  to  lie  to  control 
the  action  of  the  city  counciLof  Boise  City  in 
refusing  a  liquor  license,  under  section  466  of 
the  city  ordinances.— Darby  v.  Pence  (Idaho) 
484. 

T.  BEOUULTIOm. 

fi  111.   Laws  1809.  c.  121,  fi  15.  as  amended 

by  Laws  1909,  c.  213,  S  8,  Md  not  to  repeal 
by  implication  Balltnger's  Ann.  Codes  &  SL  | 
2937  (Pierce's  Code,  fi  5718).— State  v.  Kroofc 
(Wash.) 
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I  tSX  BoiM  City  OEtfawBMf,  I 
not  a  prohibition  oi  the  Uqvor  buifteM.— ] 
T.  Peace  (Idaho)  481. 

S  126.  LawB  1899,  c.  121,  %  IS,  aa  amended 
br  Lawi  1909,  c.  213,  i  8,  Aeld  not  to  mrmit 
pnatmadsts  withoot  a  license  to  aell  Intozi- 
eants  witbont  a  pbTaician's  pnacriptlon  there* 
tw,  In  view  of  BalUnfer**  Ann.  Ooom  ft  SL  I 
29ffr  (Pierce'B  GodeTl  STlQlr-StatA  T.  Krook 
(Waah.)  1062. 

TI.  OXTBNSES. 

I  146.  Under  an  ordinance  making  tt  a  mis- 
demeanor for  any  person  to  sell  or  give  away 
spiritoonB  liquors,  one  sale  la  snffloient  to  con- 
stitute the  offense.— Bx  parte  Bond  (Cal.  App.) 
14S. 

I  146.   Within  an  ordinance,  a  Bale  of  liquor 

Sa  memlMr  of  a  ciub  to  other  members  of 
i  cinb  Iteld  a  sale  by  the  clul>,  and  not  the 
■erring  of  Uquor  by  a  host  to  liis  guests.— Ex 
parte  Bond  (OU.  App.)  148. 

t  146.  The  clTCumstanoeB  under  which  a  se* 
cret  society  was  organized  held  such  as  not  to 
mAfce  the  society  a  bona  fide  social  club,  enti- 
tled to  fireside  rights  in  the  sale  of  liquors. — 
Bx  parte  Bond  (Cal.  App.)  143. 

f  149-  The  words  "contract  for  a  sale"  of 
intoxicating  liquors  construed. — State  r.  8her> 
man  (Ktn.)  S3.« 

I  1^.  Taking  an  order  is  in  snbstance  the 
making  of  an  executory  contract  of  sale.  And 
the  making  of  a  contract  for  the  sale  of  in- 
toxicating liquors  is  established  by  proof  that 
an  order  therefor  was  taken.  The  words  "con- 
tract for  a  sale"  do  not  refer  to  a  completed 
sale  but  to  a  sale  agreed  upon  only;  and  in 
this  eenae  there  is  no  substantial  difference  be- 
tween that  transaction  and  In  taking  an  order. 
—State  T.  Sherman  (Kan.)  33. 

{  147.  An  ordinance  prohibiting  the  sale  of 
llqnors  held  broad  enough,  because  of  the  use  of 
die  disJuuctiTe,  to  incliKle  the  sale  at  a  place  of 
business  or  elaewhire.— Bx  parte  Bond  (Cat 
App.)  148. 

vm.  oBmnf  Az.  VRosEcunom. 

Duplicity  In  indictment,  see  Indictment  and  In- 
formation, i  12Sl 

Reatralniog  enforcement  of  local  option  law, 
see  Injunction,  {  86. 

Restraining  prosecutions,  see  Injunction,  |  34. 

} 207.  An  indictment  alleging  the  unlawful 
e  of  intoxicating  Uguor  in  P.  county  is 
snfflcient  as  to  venue  without  alleging  the  par- 
ticular place  In  such  county  where  the  liquor 
was  sold.— Antonelll  t.  State  (Okl.  Cr.  App.) 
951.  963. 

S  211.  An  indictment  held,  snfflcient  under 
Laws  1907-08,  c.  69,  art  3  (Snyder's  Comp. 
Laws  1909,  I  4180),  «iakinK  it  an  offense  to 
have  possession  ol  mtoxicating  Itonor  with  in> 
tent  to  violate  the  act— State  t.  Feebaek  (OkU 
Cr.  App.)  442. 

S  221.  A  complaint  for  violation  of  a  coun- 
ty ordinance  relating  to  licenses  for  the  sale  of 
liquors  Aeld  not  to  atate  an  offense,  using  the 
word  "ftn^*  in  a  particular  part  thereof,  but  to 
dearly  do  W  using  the  word  "or"  instead. — Ex 
parte  Pierce  (Cal.  App.)  587. 

I  224.  The  word  "beer,"  when  used  without 
restriction,  denotes  an  intoxicating  malt  liq- 
uor, and  (Hie  charged  with  selling  "beer"  has 
the  burden  of  proviiig  that  it  was  not  intoxi- 
oatlng.— AntoneUi  t.  State  (OkL  Cr.  App.)  9Q1, 
9B8. 

i  224.  One  charged  with  aeUIng  "beer"  has 
the  burden  of  showing  that  it  wan  not  intoxica- 
ting.—Petitti  V.  State  (Okl.  Cr.  App.)  954. 


INTRUDERS. 

On  land,  wm  Fozdbto  Bntry  and  Detainer; 

INVITED  ERROR. 

See  Appeal  and  Error,  |  882. 

INVITEES. 

Care  required  tm  to  pereou  invited,  see  Negli- 
gence, i  32. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  |  00. 

IRREPARABLE  INJURY. 

Oroond  tor  Injonetloii,  see  Injunction,  | 

IRRIGATION. 

See  Waten  and  Water  Oonnea,  H  227-268. 

ISSUES. 

Applicability  of  instructions  to  issues,  see 
Criminal  Law,  }  814. 

Gommentfl  l>y  counsel  on  mattov  net  within  is- 
sues, see  Trial,  |  119. 

Identity  of  issues  as  affecting  conclusiveness  of 
judgment,  see  Judgment,  {  743. 

In  criminal  prosecutions,  see  Indictment  and 
Information.  S|  168,  171. 

InstructioDS  ignwing,  see  Trial,  |  253. 

Judgment  on  trial  of  Issues,  see  Judgment,  H 
19fr-251. 

Presented  for  review  on  appeal,  see  Aweal  and 

Error,  {{  171-179. 
Special  issues  for  jury  on  trial  by  court,  see 

Trial.  S  374. 
Trial  by  jury  of  issues  in  equity,  see  Equity,  S 

JEOPARDY. 

Former  Jeopardy  as  bar  to  pmeeention,  see 
Criminal  Law,  H  162-196. 

JOINDER. 

Of  cansee  of  action,  see  Action,  |  88. 

Of  counts  iu  indictment  or  information,  lee 

Indictment  and  Inf(»matlon,  |  132.  ■ 
Of  defenses,- see  Pleading,  §  93. 

JOINT  ADVENTURES. 

See  Partnership. 
Oonspirators,  see  Conspiracy. 

JOINT  LIABILITIES. 

Judgment  against  one  or  more  parties,  eee 

Judgment,  »  237,  239. 

.  JOINT  OWNERS. 

Community  property,  see  Husband  and  Wife, 
H  249-273. 

JOINT  RESOLUTIONS. 

Of  Legislature,  aee  Statutes,  8  IL 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Right  of  joint  tenant  to  redeem  from  mortgage, 
see  Mortganes.  S  594. 
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iOINT  TORT-FEASORS. 

man  taxtSm,  ate 


Jodgmait  acainsC  otM 


JUDGES. 

8w  Oonrta;  Jnjrticfli  of  Uw  FMea. 

Certiorari  to  review  proceedince.  see  Certiemri, 

»  16.  18. 

Death  of  jadge  before  eettlemeat  of  case  aa 
goands  for  new  trial,  eee  Criminal  liaw,  | 

Jadicial  powera  and  fnnctiona  in  geoerali  and 
delegation  thereot  aee  Conatitational  Law,  { 
70. 

Bemarks  and  oondaet  on  trial,  see  Trial,  f  28. 

m.  RIGHTS,  POWERS,  DUTIES,  AKD 
UABHiITIES. 

Power  to  bear  motion  for  new  trial  outside 
of  county,  aee  New  Trial,  1 114. 

JUDGMENT. 

Decisions  of  courts  in  general,  aee  Conrta,  |8 

92-99. 

Loss  of  remedy  on  Judgment  by  stay  of  ezecn- 
tion  under  oral  stipulation  as  gronod  for 
application  of  maxim  that  equity  suffers  no 
^bt  to  be  witbont  a  remedy,  see  B^aity,  8 

On  pleadings,  see  Pleading,  IS  341,  845. 

Order  for  judgment  instead  of  new  trial,  see 

New  Trial,  «  163. 
Requisites  ana  sufficiency  to  authorise  execn- 

tion.  see  Bxecution,  i|  3,  7. 

/«  particular  dvU  actiont  or  proceeding*. 
See  Garnishment,  H  176,  178. 
Fot  disposition  of  property  on  divorce,  see  Di- 

Toree,  |  264.  _ 
For  divorce,  see  Divorce,  f  16S. 
For  judgment  against  real  property  for  taxes, 

see  Taxation,  jSS  647-671. 
For  permanent  alimMV  on  divorce,  see  Divorce, 

H  245^  268-266. 
To  foreclose  lien  on  lomber,  aee  Vag$  and  Loff- 

To* foreclose  mortgage,  see  Hortgagei,  |i  4M, 

496. 

To  foreclose  tax  certificate,  see  Taxation,  fi 

7oa 

To  redeem  from  mortgage  sale,  see  Mortgages, 
i  621. 

/»  oHmtMl  proseoHMoM. 
Bee  Criminal  Law,  |  9S2L 
RevieiD. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  SE  1028-1186;  Justices  of  the  Peace,  fS 
141-100. 

Finality  tor  purpose  of  review,  see  Appeal  and 
Error,  H  78k  »>. 

Judgment  on  appeal  or  writ  of  error,  see  Ap- 
peal aod  Error,  §§  1170-1195;  Criminal  Law, 
IS  118^,  1180. 

Review  of  order  sustaining  demurrer  to  peti- 
tion to  open  default  as  dependent  on  finality 
of  determination,  see  Appeal  and  Error,  |  78. 

I.  KATURE  AHP  EBSEWTIAIS  IH 
OElCERAIk 

InvnJiijity  Of  judgment  as  to  costs,  see  Costs,  I 

203. 

Requisites  and  sufflcienoy  to  authorise  execu- 
tion, see  Execution,  |§  3,  7. 

S  17.  A  judgment  based  upon  a  willfully  false 
affidavit  for  service  by  publication,  is  binding 
until  corrected  in  some  proper  proceeding. — Dup- 
home  V.  Moore  (Kan.)  701. 


I  17.  A  jodaneDt  ba«ed  upon  a  wfflfanr 
falae  affidavit  for  service  by  publication  la  not 
abaolntely  void^BnuBbaniA  v.  Wilson  (KuJ 
782. 

m.  oir  coirsEWT,  oftbr,  or  ai^ 
mssion. 

Review,  see  Aroeal  and  Bterer,  |  ISBk 

IV.  BT  DBFAULT. 

ReamUltee  m»*  TaUdltr- 

I  98.  Notwithstanding  Mills'  Ann.  Code,  f 
228,  held,  that  a  party  secondarily  liable  could 
not  be  defaulted  nntQ  the  termioation  of  (be 
suit  against  the  one  primarily  liable.— Prntt 
V.  South  Canon  Supply  Oa  (Colo.)  1105. 

I  107.  Where  a  demurrer  to  complaint  Is  not 
disposed  of,  it  la  error  to  enter  judgment  by 
dennlt  against  defendant.— Colvw  v.  Monntain 
U<Hne  raectric  Co,  (Idaho)  6S. 

(B)  OpcBlBv  OP  SettlBV  AjUd*  D«tenlt. 

Notice  of  appeal  from  order  denying  motion  to 

vacate,  aee  Appeal  and  Serve,  |  360l 
Review  itf  dednon^  see  Aronl  and  Braor,  t 

967. 

Review  of  orders  sustaining  demurrer  to  peti- 
tion as  dependent  on  finally  of  detem^a- 
tion,  see  Appeal  and  Error,  |  78. 

I  142.  Service  oi  process  in  an  action  againat 
a  foreign  corporation  which  had  not  dea^ated 
a  person  on  whom  process  mii^t  be  made  as 
required  by  Civ.  Code,  |  406,  held  constructive 
service  within  Code  Civ.  Proa  |  473.— Bolinees 
Church  of  San  Jose  v.  Metropolitan  Church 
Ass'n  (Cal.  App.)  638. 

8  142.  Under  Code  Civ.  Proc  {  473,  a  de- 
fendant not  personally  served  with  summons 
held  entitled  as  a  matter  of  right  to  have  the 
default  judgment  set  aside.— Holinesa  Church  of 
San  Joae  v.  MetnvoUtan  Chorcfa  As^n  (CaL. 
App.)  633. 

f  I681.  Refusal  to  open  default  judgment 
where  it  is  not  shown  that  defendant  has  a 
defense  to  the  action  Is  not  error. — Culver  r. 
Mountain  Home  Blectric  Co.  (Idaho)  66w 

VI.  OR  TRZAI.  OF  ISSUES. 
(A)  R«MdltlaB,  Farm,  and  B«««lstteB  i» 

I  199.  A  motion  for  judgment  non  obetanto 
veredicto  cannot  be  internooed  Igr  a  deteuiant 
in  a  law  case.— Denver  City  Tramway  Col  t. 
Wright  (Colo.)  1074. 

i  21a  Under  Rev.  Codes,  I  4407,  held  not 
necessary  that  the  court  E^onld  write  the  judg- 
ment and  findings  and  conclusions  of  law  upon 
different  sheets  of  paper. — Dukes  v.  Board  of 
Connty  Com'ra  of  Boise  County  (Idaho)  ^1. 

(B)  Pmi«lM. 

I  237.  Under  Rev.  Codes,  18  6711,  9712,  held, 
that  judgment  may  be  rendered  a^nat  one  of 
several  defendants,  althonxh  the  evidence  shows 
that  the  others  were  not  liable.— Logan  t.  Bill- 
ings &  N.  R.  Co.  (Mont)  415. 

S  239.  In  an  action  for  injuries  occasioned 
by  an  unlawful  assault  in  which  several  per- 
sons participated,  and  [riaintiff  proceeded  against 
all  in  the  same  acdon,  his  failure  to  .connect 
any  one  or  more  with  the  wrongful  act  held  not 
to  impair  his  right  to  recover  against  the  oth- 
ers.—Rand  T.  Butte  Blectric  Ry.  Co.  (Mont.) 
87i 

<C)  ContormttT  to  ProaesB, '  PlcadlM|r>» 
Praofa,  wmd  Verdict  or  FladlDSa* 

I  251.  Where,  in  an  action  to  quiet  title,  in 
which  defendant  claimed  that  a  certain  (enca 
waa  the  boundaiy,  the  pleadings  and  evldenco 
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did  not  nlM  th«  ancstion  u  to  defenduit'B 
riglit  to  have  plafnaff  erect  a  fence  npon  the 
boQQdai?  line  to  which  defendant  claimed,  the 
decree  for  defendaat  improperlr  reqnired  plain- 
tiff to  erect  nich  fence.— -Rrdudi  t.  Anderaon 
(Ctah)  26. 

TUX.  AMEWPMEirT,  OOBBBOTIOM, 
AHD  REVIEW  XE  flAKE  OOTTRT. 

Judgment  dtspodng  of  property  In  aoit  for  dl- 

Torce,  Bee  Divorce,  |  2S4. 
Judgment  or  order  on  application  for  aliBionTt 

see  Dirorce,  S  245. 

IX.  OFEEIEO  OK  VAOATXEO. 

Eeview  ofm-oceedlnfa,  sea  Appeal  and  Error, 

IS  113,  96^ 

I  340.  Both  at  common  law  and  nnder  WU- 
•on'8  Rev.  A  Ann.  St.  1903.  i  4767,  the  coart 
mar  set  aride  a  void  judgment,  without  notice, 
danng  fht  term  and  after  the  term,  iwon  rea- 
Booable  notice.— Harding  t.  OlUett  <Okf.)  665. 

I  S44.  Application  to  set  aside  a  default 
judgment  Is  addressed  to  tike  legal  discretion  of 
the  court.— Catver  T.  Mountain  Home  Bleetrie 

Co.  (Idaho)  66. 

I  863.  Under  Gen.  St  1901,  S  6064,  subd.  8, 
the  court  ma;  vacate  a  judgment  rendered  on 
the  pleadings  because  of  a  misapprehension  a* 
to  the  allegatioDB  of  the  pleadings.— Cooper  t. 

Rhea  (Ka.u)  790. 

I  386.  Bev.  Codes,  {  4220,  reqniriog  appli- 
cation for  relief  from  a  judgment  to  be  made 
within  six  months  after  the  term,  does  not 
apply  to  judgments  and  orders  void  from  the 
iMginning.— Shamahe  v.  Shumake  (Idaho)  42. 

S  386.  A  motion  to  set  aside  a  Judgment  as 
based  npon  a  willfully  false  affidavit  for  aerv 
Ice  by  publication  must  be  brought  within  two 
years  after  discovery  thereof,  under  Gen.  St 
1901,  1.4446,  subd.  3.— Duphome  t.  Moore 
(Kan.)  791. 

I  388.  Wflson's  Rev.  &  Ann.  St  190S,  8 
4761,  relating  to  proceedings  to  correct  mistakes 
or  irregularities  in  obtaining  a  judgment,  held 
to  apply  to  a  motion  to  vacate  as  void  a  decree 
of  foreclosure  and  sale  thereunder.— Harding  t. 
QiUett  (Okl.)  665. 

X.  EQUITABIaE  RFT.TTIF. 
<A)  Nstare  «(  Resiedr  and  GpooB<a> 

8  407.  One  moving  to  set  aside  a  void  judg- 
ment under  B.  &  C.  Comp.  §  103,  which  by  sec- 
ti<Mi  306  is  made  applicable  to  suits  in  equity, 
ie  bound  to  fjursne  to  a  final  determination  that 
remedy,  which  is  ample,  and  Is  a  bar  to  suit 
In  equity  for  the  same  relief  on  the  same 
ground.— Miller  v.  Shute  (Or.)  467. 

I  423.  Where  the  conrt  rendering  a  Judg- 
ment or  decree  has  jurisdiction  of  the  subjeet- 
matter  and  of  the  parties,  equity  may  not  en- 
join snch  judgment  or  decree  for  errors  or  ii> 
regularities  In  the  proceedings  leading  thereto 
or  in  the  judgment  or  decree  Itself,  though  it 
was  unjust,  and  the  error  warranted  a  new 
trial^Ulller  t.  Shute  (Or.)  467. 

I  444.  A  judgment  procured  by  false  testi- 
mony is  not  open  to  a  direct  attack  on  that 
ground  when  the  testimony  relates  to  an  issue 
and  tried  oat  at  the  hearing.- McCormiek  v. 
McCormick  (Kan.)  646. 

EX  OOULATBRAX.  ATTaOK. 

In  ^bate  proceeding^  see  Wlilt,  ^ 

i  470.  A  judgment  of  a  conj.*^*  juris- 
diction cannot  be  Impeached  coii'  ),«^',iV  in  an 
action  between  the  same  pirt^ea;  privies 

■   .  Vt^itC*^--  

Psr  casM  in  Dee.  Dir.  A  ^  ^^■'''a^t**  '"^ 


1^ 


In  law,  upMi  a  pcrfnt  put  in  Issue  and  deddeA 
—McCormick  t.  McCormiek  (Kan.)  S4eL 

(B)  Gronade. 

I  487.  A  default  judgment  will  not  be  held 
void  npon  collateral  attack,  even  If  the  petition 
npon  which  it  was  rendered  did  not  rtate  a 
cause  of  action.— Brumbaugh  v.  Wilson  (Kan.) 
792. 

S  614.  A  judpnnent  though  obtained  thiongh 
fraud,  held  valid  until  reversed  or  perpetually 
enjoined  In  direct  proceedings^McGormlek  t. 
McOrmlck  (Kan.)  64& 

Xm.  MEROEB  AED  BAK  OF  OAUSBE 
OF  AOnOM  AEB  DEFEEUS. 

(B)  Cawea  •<  Aotloa  Md  D«t««eM  Mmrw 
•df  Barred,  or  Conolvded. 

S  586.  A  contract  for  plaintiff's  Berrlces  as 
to  hope  grown  on  the  land  In  controversy  pend- 
ing litigation  A«Zd  iodependent  thereof,  so  that 
a  judgment  therein  in  favor  of  defendant  would 
not  bar  idatutlff's  action  for  serrices^Meyer 
T.  Uvasley  (Or.)  476. 

(CO  Pera*M  Wh«  mm.r  Tak*  AMrmmtmm*  •f 
the  Bar. 

S  627.  A  former  judgment  held  res  judicata 
of  plaintiflfs  right  to  recover  the  carcasses  of 
certain  bison  in  rei^evin  from  the  sheriff.— 
Bartlett  T.  {VMithoney  ((3olo.)  210. 

XIV.  OOEOLUUTEEBSB  OF  ADJEDI- 
OATIOE. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  court,  see  Appeal  and  Blrror,  {  1106. 
Former  dedsion  in  same  case  as  law  of  the 

case,  see  Appeal  and  Error,  |S  1007,  1090. 
Judgment  In  probate  proceedings,  see  Wills, 
U  423-427. 

<A>  Jadvmeate  OoaelualT*  ta  Geaeral. 

Foreign  divorce  decree,  see  Divorce,  |  831. 

8  660.  Where  the  trust  provisions  of  a  will 
hare  been  carried  Into  a  decree  of  distribution, 
and  the  same  baa  become  final,  no  question  as 
to  the  validly  of  the  trust  can  be  raised.— 
South  End  Warehotue  Oo.  t.  Lavery  (Cal. 
App.)  1008. 

S  666L  A  judgment  on  demurrer  to  a  com- 
plaint between  the  same  parties  and  on  the 
same  facts  pleaded  In  the  subsequent  action  Is 
conclusive  until  rervsed.— City  of  El  Reno 
Gleveland-Trtnidad  Paving  Co.  (Okl.)  16S. 

(B)  P*ra*aa  C*iMl«ded. 

I  704.  JndgmMit  In  action  by  taxpayer  tn 
restrain  carrying  into  effect  a  contract  for  a 
municipal  Improvement  held  a  bar  to  a  anbse- 

aueot  action  between  defendants  in  the  first  ae- 
on in  which  the  validity  of  the  contract  was 
involved.— Ci^  of  El  Reno  t.  Cleveland-Trinl< 
dad  Paving  Go.  (OU.)  163. 

I  704.  Judgment  In  former  action  Md  res 
judicata  where  all  the  parties  to  the  instant 
case  were  proper  parties  to  the  first  case,  and 
the  questions  raised  could  have  been  deter- 
mined in  such  first  case.— City  of  £1  Reno  v. 
Cleveland-Trinidad  Paving  Co.  (Okl.)  163. 

8  710.  The  court  could  not  make  a  valid  or- 
der in  a  suit  that  would  bind  persons  not  par- 
ties, or  be  conclusive  on  them  as  to  the  owner- 
ship of  money  claimed  to  be  in  their  hands 
which  onght  to  be  applied  Id  payment  of  the 
claim  sued  on.— Kelsay  v.  Taylor  (Or.)  600. 

(O)  Hattera  Coaolnded. 

I  74S.  A  Judgment  establishing  a  disputed 
boundary  held  to  estop  one  of  the  parties  from 
subsequently  msintaining  ejectment  for  the 
land  claimed  by  him.— Strunta  r.  Hood  (Wash.) 
852.  
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'  '  XV.  IiIBIf. 

Ganitehment  Hen,'  see  GarnishmeDt,  |  112. 
Ot  execatioD,  see  BEecation,  1.162. 

1  786.  A  judgmeot  cnditor  oi  a  tanaband 

Md  to  acauire  a  lien  on  property  of  the  wife 
itandbiff  of  record  in  the  name  of  hogband  and 
wife.— Western  Chemical  Mfg.  Co.  t.  McCaf- 
fre7  (Colo.)  1081. 

I  788.  No  reflultiitf  tnist  nor  norecorded  deed 
can  operate  to  defeat  the  rigfat  of  a  judgment 
creditor  who  has  caused  his  judgment  to  be- 
come a  lien  by  proper  record,  unless  the  credit- 
or  had  notice  of  the  trust  or  aarecorded  deed 
at  the  time  his  lien  attached.— Western  Chem- 
ical Mfg.  Co.  T.  McCaffrey  (Colo.)  lOSl. 

XTO.  rOREIOM  JVDOlCElfTa 

Vorelgn  dlvwcea,  we  TAwne,  ||  326,  881. 

JUDICIAL  DISCRETION.  * 

Admission  In  rebuttal  of  erldence  proper  In 

chief,  see  OMal,  S  63. 
Cash  deposit  in  lieu  of  bond  on  appeal  from 

justice,  see  Justices  of  tlie  Peace,  f  IfiO. 
Change  of  venue,  see  Venue,  I  42. 
In  ordering  reference,  see  Beference,  I  2(K 
Oge^ng  or  Tacating  judgment,  see  Judgment  | 

Order  of  pnxri^  we  Criminal  Lav,  1 681 ;  Trial, 
I  60. 

Reriew  of  discretion  in  dril  actions,  see  Ap- 
peal and  Error,  U  957-&82. 

Review  of  discretion  in  criminal  prosecntions, 
see  Criminal  Law.  |i  1150-1153. 

Review  on  certiorari,  see  Certiorari,  |  67. 

Sttbmlssioa  of  special  issnw  to  Jniy,  we  Trial, 
§  840. 

JUDICIAL  LEGISLATION. 

Encroachment  by  courts  on  leritlatiTe  functions, 
■w  Gonstltational  Law,  {  To. 

JUDICIAL  MORTGAGE 

See  Judgment.  S  7SS. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Bvidmce,  H  10-4SL 

JUDICIAL  OFFICERS. 

See  Justices  of  the  Peace. 

JUDICIAL  POWER. 

See  Constitutional  Law,  S  70. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

Bxempti<Hi  of  .penoaal  property,  les  Exemp- 
tions. 

Exemption  of  real  property,  sw  Homestead. 
Of  property  of  decedent,  aw  Executors  and  Ad- 

misistratora,  1  388. 
Of  property  of  infant,  see  Ouardlan  ami  Ward, 

H  81-lOt. 
Tax  sales,  see  Taxation.  {{  647-671, 

JURISDICTION. 

Of  courts  in  general,  see  Courts, 

Amount  or  value  in  controversy,  see  Appeal 

and' Error.  8  46. 
Judicial  authority  and  duty  to  construe  statutes, 

•M  Statutes,  I  176. 


Want  or  excess  of  jurisdiction  ground  tor  writ 

of  certiorari,  see  Certiorari,  f  28. 
Want  or  excess  of  jurisdiction  ground  for  wilt 
of  prohibition,  see  Prohibition,  |  10. 

JurUdietion  of  partioutar  ocMotw  or  proceerfinfr*. 
Criminal  pioeecutioos,  see  Orlmioal  Law,  H 

86-101. 

For  award  of  alimony  and  other  allowances  on 

divorce,  see  Divorce,  f  201. 
Sale  by  guardian,  see  Guardian  and  Ward,  i  81. 

Bpeciat  juritdiotiont  and  ivrudiottont  of  parUe- 

ular  daue*  of  court; 
Apiwllate  Jurisdiction,  see  Appeal  and  Error,  | 
21j  Courts,  8  212;  Justices  of  the  Peace,  i 

Equity  jurisdiction,  see  Equity,  JS  24-67. 
Eiedeial  courts  in  general,  see  Courtly  |  431. 

JURY. 

Oastodv,  conduct  and  deliberatl(»i8.  see  Crim- 
inal Lew,  II  854.  8S6;  Trial,  f  807. 

.Qrounds  for  reference  Instead  of  Jury  trial,  sw 
Reference,  |  20. 

Instructions,  see  Criminal  Law,  B  730-764, 
778-823,  833 ;  Trial,  IS  20.vm 

QuestitKis  for  jury  in  civil  actions,  see  Trial,  H 
136-17a 

Questions  for  jury  In  criminal  prosecutions,  see 

Criminal  Law,  {|  741-764. 
Taking  case  or  question  from  Jutt  at  trial,  see 

Criminal  Law,  H  741,  742;  Trial,  H  136- 

178. 

Trial  by  Jury  of  Iwies  in  eqolty,  see  Equity,  \ 

361. 

Trial  by  jory  of  special  Issues,  see  Trial,  1  374. 
Verdict  in  dril  actions,  see  Trial,  H  S4&-385. 

n.  Bzoax  TO  tbiaxi  bt  iub.t. 

Presentation  In  trial  court  of  jrrounds  ot  re- 
view, see  Appeal  and  Error,  1 171. 

I  13.  An  action  by  a  devIsM  to  set  aside  a 

deed  procured  from  testator  while  of  unsound 
mind  held  equital>le  in  character,  so  that  nei- 
ther party  ta  entitled  to  a  jury  trial  as  matter 
of  right— Bethany  Hospital  Ca  v.  Phllippl 
(Ean.)  530. 

I  14.  Complaint  Md  to  state  an  equitable 
action  so  as  to  be  triable  without  a  jury^  sub- 
ject to  the  court's  discretion  to  submit  issues 
of  fact  to  a  Jury.— Koch  v.  Story  (Oolo.)  1093. 

§  34.  The  right  of  the  court  to  pass  on  the 
weight  of  tho  evidence  In  a  criminal  case  de- 
nted.—Young  T.  People  (Colo.)  274. 

m.  QxrAUFioATioiw  or  jubobb 

AHD  EZEBIPTIORS. 

Disqualification  of  or  misconduct  affectlw.  as 
ground  for  new  trial,  see  New  Trial,  |  W. 

IT.  amaioinHo,  attewdawob.  bis- 

CHABOE.  ABB  COMPBB- 
■ATXON. 

Uablllty  on  bond  of  clerk  of  coort  for  fraudu- 
lent  jury  certl&catea,  see  Cleika  of  Courts,  | 
74. 

Payment  of  compensation  of  juron  by  county, 
see  Countiea,  |  158.  ^ 

I  77.  Jorv  certificates  Issued  by  clerks  un- 
der Bev.  Codes,  %  3178,  need  not  be  addressed 
to  the  county  treasurer. — Silver  Bow  County  v. 
Davles  (Mont)  81. 

T.  OOMPETEMOT  OF  JITBOBS,  CHAI.- 
LENOE8,  AND  OBJEOTIOBS. 

Incompetency  of  or  misconduct  atFectlng.  as 
ground  for  new  trial,  see  New  Trial,  |  . 

I  116.  A  challenge  to  a  petit  jnir  panel 
most  be  predicated  on  facts  from  which  ac- 
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«tfB«d  has  flaffered  material  raaJiUUee  nnder 
Comp.  I^wa  1909,  |  8795.— Wood  T.  State 

(Okl.  Cr.  App.)  037. 

I  lia  While  the  trial  coart,  when  a  chal- 
let^  to  a  petit  JiuT  pand  ia  denied,  muat  trj 
the  issae  of  (act,  1 1  u  not  error  to.OTerrul< 
audi  challenEe.  where  it  telle  to  state  facte 
rafident  to  jnstiCy  the  diachane  of  the  iniy, 
if  true.— Wood  t.  State  (OU.  Cr.  App.)  987. 

JUSTICES  OF  THE  PEACE. 

'Criminal  jarisdicdon,  see  Criminal  Law,'  i  90. 
Power  of  county  board  to  appoint  aaimante 
for  Justices,  see  Counties,  |  113. 

T.  BEVISW  OF  PBOOEEDXXaS. 
(A)  Appeal  amd  Brror. 

Review  of  refusal  to  dismiss  appeal,  see  Cer- 
tiorari. I  15. 

Jteview  of  refusal  to  dismiss  appeal  for  failure 
to^gre  nndertakinc  for  costs,  ae«  Certiorari, 

I  141.  Where,  upon  appeal  to  the  superior 
-court,  the  respondent  filed  his  answer,  he  did 
•not  thereby  waive  the  question  of  jurisdietion. 
— Stlmpstm  CompntinK  Scale  Go.  v.  Superiw 
Coart  of  Ynba  County  (Cal.  App.)  1013. 

I  159.  The  undertaking  (or  the  payment  of 
costs  on  appeal  from  justice's  court  required 
hjr  Code  Civ.  Proc.  I  978,  A«Id  an  essential  req- 
uisite to  the  conferring  of  joriediction  on  the 
superior  court.— Thomas  t.  Efawkins  (Cal.  App.) 
578. 

}  159.  Where  a  cash  deposit,  made  with  a 
justice  of  the  peace  by  the  appellant  from  a 
justice's  jadement,  was  made  tor  the  purpose 
and  in  lieu  of  the  nndertakine  required  by  Code 
Civ.  Proc  S  978,  the  appeal  was  perfected.- 
Thomas  t.  Hawkins  (Cal.  App.)  578. 

I  159.  Where,  npon  u^wal  to  the  superior 
'ceiirt,  the  court's  attenuon  was  called  to  the 
fact  that  no  andertaking  for  costs  had  been 
iUed  or  served,  as  required,  the  appeal  mast  be 
dismissed.— StimpsOD  Cmnpatins  Scale  Co.  r. 
^^rior  Court  of  Tuba  County  (Cal.  App.) 

S  159.  Under  Code  Civ.  Proc.  i  978,  an  of- 
fer by  appellant  to  deposit  $100  in  the  superior 
court  in  lieu  of  the  bond  required,  which  had 
not  been  given,  held  not  to  confer  Jurisdiction. 
— Stimpson  Computing  Scale  Co.  t.  Superior 
•Conrt  of  Tuba  County  (Cal.  App.)  1018. 

I  150.  The  superior  court  held  to  have  no  dis- 
cretion to  accept  a  cash  deposit  in  lieu  of  an 
undertaking  for  the  payment  of  coats  on  ap- 
peal, when  no  security  whatever  on  appeal  has 
been  furnished.— Sttmpeon  Computing  scale  Go. 
V.  Superior  Oonrt  of  xnba  County  (Cal.  App.) 
1013. 

i  159.  Where  no  undertaking  Is  filed  after 
the  notice  of  appeal  from  the  justice  court  is 
given,  and  no  opportunity  afforded  for  an  ex- 
ception to  be  taken  to  the  sufficiency  of  the 
pretended  security,  the  superior  court  has  no 
jurisdiction  of  the  appeal. — Stimpson  Compnt- 
Ing  Scale  Co.  v.  Superior  Court  oi  Yuba  Coun- 
ty (Oal.  App.)  lOlS, 

I  160.  Under  Code  Civ.  Proc.  I  078,  the  su- 
.perior  court  held  without  Juriadiction  to  en- 
tertain an  appeal  unless  an  undertaking  to  pay 
the  costs  on  appeal  has  been  given. — SHnatMra 
Compotit^  Scale  Co.  v.  Superior  Court  of  Xnba 
County  (Cal.  App.)  1013. 

I  150.  Under  Code  Civ.  Proc.  |  978a,  the 
Superior  court  held  without  jurisdiction  of  an 
■appeal  from  a  justice's  court  where  no  under- 
taking on  appeal  was  furnished  and  no  notice 
•of  the  filing  of  any  purported  undertaking  was 
given    to    respondent.— Stimpson  CiMnputlng 


Soto  Ooi,  r.  Soperiw  Oburt  of  Xnba  County 
(CaL  App.)  1018. 

I  180.  Under  Sess.  Laws  1001,  p.  77,  relat- 
ing to  notice  of  appeal,  the  notice  of  appeal  from 
justice  court  to  the  drcait  court  held  sufficient. 
—Watts  T.  State  Spiritualists'  Ass'o  of  Oregon 

(Or,)  605. 

I  160.   Failure  of  defendant  in  justice  court 
to  perfect  its  appeal  pursuant  to  oral  notice 
held  not  to  prejudice  its  right  to  take  a  new 
peal  by  giving  written  notice.— Watts  v.  State 
Spirituairsts*  Ass'n  of  Oregon  (Or.)  695. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide.  ||  101-117,  300. 

JUSTIFICATIDN. 

Defense  to  action  for  assault,  see  Assault  and 

Battery,  |  10. 
Defense  to  prosecution  for  libel,  see  Libel  and 

Slander,  f  1^. 

KNOWLEDGE. 

Of  defect  or  danger  as  affecting  assumpUon  of 
risk  by  servant,  see  Master  and  Semnt,  | 
217. 

Of  defect  or  danger  as  affecting  contributory 
n^genee  of  servant,  see  Master  and  Servant, 

Alfectimg  or  ttemetU  of  pariietUar  aet*  or  tnn»- 

action*. 

Insurance  or  appiication  therefor,  see  Insur- 
ance, K  379,  3SE». 

Purchase  of  goods,  see  Sales,  1  233. 

Purchase  of  Und,  see  Vendor  and  Purchaser,  H 
22S-232. 

LABOR. 

See  Master  and  Servant ;  Werk  and  Labor. 
Liens  on  logs  for  labor,  see  Logs  and  Logging, 
§{  27-33. 

Liens  on  real  property  (or  work  and  materials, 
see  Mechanics'  Uens. 

LACHES. 

Afftcting  ptrtUmtar  riphU,  remedies,  or  pro- 

ceeajfti;«. 

Application  for  modification  of  decree  for  ali- 
mony, see  Divorce,  |  245. 

For  new  trial,  see  New  Trial,  ||  116,  118. 

In  equity,  see  Equity,  |  84. 

To  establish  and  enforce  trus^  see  Ttusts,  } 
865. 

LANDLORD  AND  TENANT. 

Intervention  b^  lessee  In  cimdemnation  proceed- 
ings, see  Eminent  Domain,  i  178. 
Lease  of  land  pending  appeal,  see  Lis  Pendens, 

Lease  of  mines  and  mineral  lands,  ne  Mines 

and  Minerals,  1  70. 
Lease  of  personalty  by  heir  before  appointment 

as  administratrix,  see  Bsecutors  and  Admin- 

istrators,  (  77. 
Lease  of  school  property,  see  Sdiools  and  School 

Districts,  S  gS. 
Lease  of  trust  property,  see  Trusts,  {  205. 
Liability  of  lessor  for  money  lost  at  gambling, 

see  Gaming,  S  19. 
Right,  as  between  landlord  and  tenant,  to  award 

in  condemnation  proceedings,  see  Eminent  Do- 
main, I  156. 

n.  UABEB  AHDAOBEBMEHTS  IH 

Action  for  false  r^resentation  iodudng  exeen- 
tlon  of  lease,  see  Fraud,  |  66. 
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Lease  of  mines  tnd  mineral  lands,  see  MIdm 
and  Ulneials,  f  70. 

m.  LA»PI.OBP*»  TXTXX  Ain>  BS- 
▼IBWUON. 

(B)  Batoppal  of  Teaaat. 

I  ea.  In  Tlew  of  OiT.  Code,  |  1048.  AeZd.  that 
certain  acts  amounted  to  an  attommeat  with  the 
landlord's  consent,  terminating  the  relation  on 
which  it  was  sooght  to  base  an  estiwpel  to  de- 
oj  his  titlft— HoDdhtoa  t.  Kern  Valley  Bank 
(Oal.j  118. 

I  64.  When  land  was  leased  to  a  hasbandf 
and  both  he  and  his  wUe  lired  thereon  for  the 
foil  term,  both  were  estopped  to  deny  the  land- 
lord's title,  thoagfa  she  did  not  sign  the  lease.— 
Monroe  t.  Start  (Wash.)  617. 

nr.  TBBM»  roB  tbabs. 

(B)  AaalsnaMMt,  ■mfeletUa«>  mad  Kort- 


i76.  The  letting  of  a  dancing  academy  to  a 
ored  dancing  clnb  lield  not  a  breach  of  a 
lease,  i>roTiding  that  the  lessee  would  not  toier- 
ate  therein  Improper  or  disreputable  characters, 
etc.— Central  BosinMa  0<dlege  Oo.  t.  Bother- 
ford  (Colo.)  27d. 


»aa,  KMewala.  and  Optlou  to 
ParohMO  mw  Soil. 

i  86.  Wh«e  the  lease  glTss  the  lessee  the 
option  to  renew  for  a  stated  term  at  the  same 
rental,  timely  notice  of  election  to  renew  ex- 
tends the  term.— Bettena  t.  Hoover  (Cal.  App.) 
329; 

I  S&  A  lessee  nnder  a  leaae  gt-ring  Um  the 

option  to  renew  at  a  rent  equal  to  that  offered 
by  otbers.  by  refusing  to  make  an  offer  equal 
to  that  which  he  was  notified  was  made  by  an- 
other, held  to  have  repudiated  his  general  offer 
to  renew  so  as  to  terminate  his  rights  under  the 
option.— Bettuis  t.  Hoover  (Cal.  App.)  S29. 

VH.  PBEWIIEB  AVD  XKJOTMERT 
AKO  V8B  THEREOF. 

(B)  PoBsessloB,  Bajoratoat,  aad  Vao. 

$  128.  A  tenant  In  a  lease  of  flats  In  posses- 
sion of  lessees  Jteld  liable  for  a  loss  resulting 
from*  failure  to  onat  one  of  such  lessees.— Dl 
VeceUo  t.  Lnchdnger  (Cal.  App.)  815. 

Vm.  BEMT  AND  ADVAHOES. 

Spedflc  enforcement  of  covenant  to  give  chattel 
mortgage  securid^  for  rent*  see  $^iflc  Per* 
foimance,  H  5>  fl> 

Under  mining  lease,  see  Mines  and  Minerals,  | 
70. 

(A)  Blvbts  mmH  Iitablllttos. 

f  190l  The  act  of  the  owner  and  original 
lessee  of  a  dancing  hall  in  refusing  to  permit 
the  sublessee's  use  thereof  for  a  respectable 
negro  dancing  club  Aeld  to  constitute  an*  evic- 
tion relieving  the  lessee  from  liability  for  rent. 
—Central  Business  College  Go.  t.  Rutherford 
(Colo.)  278. 

(O  Uon. 

I  251.  Lessors  held,  under  certain  conditions, 
to  be  entitled  to  a  temporary  injunction  re- 
straining ICEsees  from  disposing  of,  incumber 
Ing,  or  removing  furniture  which  they  had  cov- 
enanted to  mortgage  to  secure  rent  under  Oie 
lease.— Shannon  v.  Cavanaogh  (Gal.  App.)  674. 

IX.  BE-EITTBT  AVD  BECOVEK7  OF 
POSSESSION  BT  lOLimj^OKD. 

I  290.  In  forcible  entry  and  detainer,  where 
the  notice  to  quit  was  suffident,  a  tender  of  the 
rent  due  before  the  commencement  of  the  ac- 
tion was  of  no  effect— Newman  t.  Worth  en 
(Wash.)  188. 


t  291.  In  an  action  of  unlawful  detainer  hf 
the  assignee  of  the  orignial  lessor  against  his 
lessee  for  holding  over  after  hie  term,  neldier 
the  original  lessor  nor  plalntUT*  mbMqiient 
lessee  were  necessary  partiea  plalntUL— Bettena 
T.  Hoover  (GaL  App.)  829. 

I  291.  The  three  days*  nodce.  In  writing,  re- 
qiUred  to  be  given  to  the  tenant  by  Code  Oit. 
Proc,  I  1161,  snbd.  2,  when  he  continues  in 
possession  with  the  landlord's  permission  after 
default  in  payment  of  rent,  is  not  necessat? 
where  the  tenant  holds  over  without  the  land- 
lord's consent  after  tennination  of  his  term. — 
Bettens  v.  Hoover  (Cal.  App.)  329. 

S  291.  In  nnlairful  detainer  against  a  ten* 
ant,  holding  under  a  lease  giving  him  the  opticnL 
to  renew  by  paying  as  high  r«it  as  was  offered 
by  others,  held,  that  it  must  be  assumed,  under 
the  allegations  of  the  complaint,  that  an  offer 
made  to  plaintiff  by  another  was  made  in  good 
faith.— Bettens  v.  Hoover  (CaL  App.)  329. 

(  291.  In  unlawful  detainer  for  holding  over 
after  the  term,  nnder  a  lease  which  gave  tin 
leeaee  the  option  to  renew  upon  paying  a  rent 
eqnal  to  that  offered  by  others,  evidence  heli 
to  sustain  a  finding  that  an  offer  made  to  plain- 
tiff by  another,  and  accepted,  was  msde  in  good 
faith.- Bettens  v.  Hoover  (Cal.  App.)  329. 

I  291.  In  unlawful  detainer  for  holding  over 
after  the  term  nnder  a  lease  which  gave  toe  de- 
fendant the  option  to  renew  at  a  rent  equal  to 
that  offered  by  others,  a  defense  held  affirmative 
matter  which  defendant  most  prove.— Bettens  r. 
Hoover  (Cal.  App.)  329. 

I  291.  Under  2  Ballinger's  Ann.  Oodea  A  St. 
1  K^,  subd.  2  (Pierce's  Code,  1 1170).  defining 
unlawful  detainer,  a  notice  Md  not  wtetin, 
—Newman  t.  Worthen  (Wash.)  188. 

I  291.  Nature  of  notice  requived  under  I«wa 
1905.  c.  86,  H  irS),  2(3)  ffialllnger's  Ann. 
Codes  ft  St  K  6527.  6529 ;  Pierced  Code.  If 
1170,  1172),  stated.— Smith  v.  Seattle  Camp  No. 
69,  Woodmen  of  the  World  (Wask)  372. 

I  291.  In  an  action  for  unlawful  detainer,  ev- 
idence that  the  tenant's  wife  refused  to  sdgn 
the  lease  Md  properly  ezelaAed  m  immaterial. 
—Monroe  v.  Stayt  (Wash.)  517. 

X.  BENTINO  OB  «WBB1 

I  832.  Landlord  who  is  to  receive  a  share 
of  the  crop  for  rent  may  recover  from  a  rail- 
road flooding  the  land  to  the  extent  of  his  shar& 
— Sayen  t.  Missouri  Paa  Stj.  Co.  ^anO  641. 

UNOS. 

See  Property. 

Conveyances,  see  Deeds;  Vendor  antt  PnichasaK 
Indian  lands,  see  Indians,  |  16b 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Lands. 

UNGUAGE 

Of  statute,  see  Statutes.  H  189,  19a 
Of  statute,  following  statutory  language  In  In- 
dictment or  information,  see  Indwtnmit  and 
Information,  I  110. 

URCENY. 

n.  FBOSBOUTXOB  AND  PUNISH. 
MENT. 

(B)  BTldeKe*. 

I  46.  In  a  prosecution  for  larceny  of  a  call, 
evidence  of  the  unrecorded  brand  on  the  cow 
held  admissible.— People  v.  Romero  (Cal.  App.> 
709. 
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USCIVIOUS  COHABITATION  OR 
CONDUCT. 

8ce  LewdttaH. 

UST  CLEAR  CHANCE 

IttJuT  aToldaUe  notwltliitoPilInf  oontiUmtoiy 

UTENT  AMBIGUITY. 

FUol  wldeiUM  to  explain,  see  BMdence,  t  462. 

LATENT  DEFECTS. 

In  machinery,  appliance*,  and  places  fof  woA 
aa  affecting  aasumption  of  riik  aemn^  eee 
Master  ami  Servant,  |  21ft. 

LAW. 

See  Common  Law. 

Goncludons  of  law,  see  Trial,  SI  88S-404. 
Diie  prooess  of  law,  eee  CoDstltutional  Law,  || 
289-311. 

QueetioQs  of  law  or  fact,  province  of  court  and 
jury,  see  Criminal  Law,  If  741, 742;  Trial,  H 
186,139. 

Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  dectiton  on  appeal,  see  Alppeal  and 
Eor,  H  1097, 1099,  im 

LAWYERS. 

Bse  Attorney  and  Client 

LEADING  QUESTIONS. 

On  examination  of  wftneseei,  sea  vntncasea,  | 

24a 

LEASE. 

See  Landlord  and  Tenant 

Of  minee  aod  mineral  lands,  see  Mines  and 

Mluerala,  {  7a 
Of  personalty  by  heir  before  appointment  as 

admioistratri^  see  Bzecntora  ana  Admlnlstra- 

tora.  S  77. 

Of  school  property,  see  Bduxris  and  School  J3ia- 

tricts,  S  65. 
Pending  appeal,  see  Lie  Pendens,  1 11. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  H  2S7-248. 

LEGACIES. 

See  WUls. 

LEGAL  NOTICL 

See  Process. 

LEGISLATION. 

In  general,  see  Statutes. 

LEGISUTIVE  POWER. 

Control  of  acts,  rights,  and  llabilides,  of  coun- 
ties, see  Counties,  {  24. 
Revocation  ci  dedication,  see  Dedlcaticm,  |  SH. 

LETTERS. 

See  poet  Office. 

AdmtBsibility  of  confession  contained  in  letter 
from  husband  to  wife,  see  WttnesMS^  |  02. 


LETTERS  PATENT. 

Vor  public  lands,  ase  PoUlo  Lands.  H  114, 116. 

LEVY. 

Of  asseannent  or  tax,  see  Countlei,  1 192;  Mo- 

nicipal  Corporations.  S  408. 
Of  mention,  see  EXxeeutlon,  I  152. 

LEWDNESS. 

I  1.  Nature  and  elements  of  crime  of  un- 
lawful cohabitation  as  denounced  by  Bailioger's 
Ann.  Codes  &  St.  1  7288  (Pierce's  Code,  |  iTM^i 
stated.— State  t.  Poyner  (Wash.)  181. 

19,  In  a  prosecution  for  lewdness,  evidence 
of  the  general  reputation  for  chasUtr  of  defend- 
ant's allend  paramour  la  admialUei^tate  r. 
VofUMT  (waA.)  181. 

LEX  LOCL 

As  to  patent  for  public  lands,  see  Public  Lands, 
I  llC 

Conflicting  jurisdiction  of  courts^  see  Courts,  | 

486. 

Foreign  dirorce,  see  Divorce.  H  826,  881. 

LIBEL  AND  SUNDER. 

TX.  OBmXHAX.  BESPOHSIBIUTT. 

dl42.   Ballinger's  Ann.  Codes  &  St  |  7067 
erce'8  Code,  )  I860),  defining  "defamation," 
i  decIaratoiT  of  the  comnKm  law,^Stata  t. 
Mays  (Wash.)  863, 

f  140.  Under  BalUnger's  Ann.  Codes  ft  St 
I  6946  (Pierceta  Code,  8  18S7),  the  right  to  give 
evidence  of  the  truth  of  a  libelooe  charge  held 
limited  to  cases  where  tlie  charge  was  a  crime 
punishable  by  fine  or  impriaonmmt  and  was 
pnblialied  with  good  motives  and  for  JuBtiflal>le 
ends.— Sute  r.  Mays  (Waah.)  86S, 

i  149.  A  libelous  publication  heU  not  Justi- 
fied because  not  published  with  sood  motives 
and  for  justifiable  ends  within  Bailioger's  Ann. 
Codes  ft  St.  I  6946  (Pierce's  Coda^  1  1857).— 
State  r.  Mays  (Wash.)  868. 

LICENSES. 

I.  FOB  OOOTTPATIOira  AKD  nXWU 
ITOES. 

For  sale  of  intoxicating  Uqtmib,  sea  Intoxlea- 

tiog  liquoia.  H  16,  7(n  74. 
Mandamua  to  compel  rant  of  or  other  ofllcial 

action  In  refaranea  to  ilcanaaa,  see  Mandamus, 

$  ST.  ,  — 

S  6.  Denver  City  Charter  (Laws  1893,  c  78). 
art  2.  H  20,  22,  held  to  confer  on  the  dty  pow- 
er to  exact  a  license  tea  of  UU  posters.— <jurran 
Bill  Poeting  ft  Distributing  Go.  t.  CHty  of  Den- 
ver (Colo.)  261. 

II.  IH  BEBFBOT  OF  BEAZ.  PROP- 
■KTT. 

Care  required  as  to  iicenaees  in  general,  see 
Negligence^  1  82. 

LIENS. 

lAena  aoguired  &y  psrtievlur  remedies  or  fro- 

See  Garnishment,  1 112. 
Jud^nent,  sea  Judgment  I  788. 

PwNeiilar  olwee*  of  Mnu. 
See  Medianle^  liana;  Ple^iea. 
Attorney's  fees  on  focedosun  of  mechanic's 

liens  as  lien  on  property,  sea  Machanlea' 

Llena,  |  810. 
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Of  laodlord  for  rent,  lee  Luidloid  aod  Tenant, 
i  251. 

On^l<^  and  lomber,  Me  Loga  and  Logging,  H 


LIFE  INSURANCE. 


See  Intu  ranee. 


LIMITATION. 


Of  indebtedness  of  municipality,  see  Manidpal 
Coiporatloiui,  i  864. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poesession. 
Laches,  see  Equity,  |  SA. 

Partiovlar  Mstiont  or  proceeMngt* 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error.  SI  346,  356. 

Criminal  prosecutloiis,  see  Orimlnal  Law,  1 162. 

For  new  trial,  see  New  Vria.\,  H  116,  118. 

Od  Indemnity  bond,  see  Indemnity,  1  16. 

To  confirm  or  try  tax  title,  see  Taxation,  f  805. 

To  establish  and  enforce  trust,  see  Trusts,  | 
866. 

I.  STATUTES  OF  LIMITATIOir. 

(A)  iratarv,  ▼alldltr.  ABd  OoBatnictloa  'Ik 

General. 

f  5.  The  right  to  sue  to  remove  a  cloud  is 
a  continuing  one^  to  which  the  statute  of  limita- 
tl<a)s  is  not  i^wncRble.— Cooper  v.  Rhea  (Kan.) 
799. 

I  14.  The  parties  to  an  indemoltr  bond  may 
fix  a  period  of  limitations  for  bringing  actions 

thereon  different  from  that  provided  by  statute, 
which  if  reasonable  and  there  is  no  reasonable 
excuse  for  delay  in  the  commeneemeot  of  the 
action.  Is  binding  upon  the  parties.— Sbeard  v. 
United  States  Fidelity  &  Guaranty  Co.  (Wash.) 
1024. 

n.  OOMPITTATIOir  OF  PERIOD  OF 
LIMITATIOir. 

(A)  Aoerval  of  Rlvkt  of  Aotion  or  De- 
fen  ao. 

S  44.  Limitations  commence  t'  ran  asainst 
the  heirs  of  a  decedent  to,  set  aeide  a  convey- 
ance by  him  on  the  ground  of  mental  incompe- 
tency from  the  time  of  tbe  ancestor's  death.— 
Parker  v.  Betts  XCblo.)  816. 

(C)  Personal  Dlaabllltlca  and  PriTllecoa. 

S  74.  Where  a  grantor  was  insane  at  the 
time  of  the  execation  of  a  deed  and  continuous- 
ly thereafter  until  his  death,  limitations  would 
not  run  as  against  him  during  hia  lifetime. — 
Parker  v.  Betts  (Colo.)  816. 

4F)  Ignorance,  Miatalce,  Tr««t,  Fraud,  and 
Conoealaaent  of  Canae  of  Aotlon* 

}  100.  Fraud  is  deemed  to  be  discovered 

whenever  it  is  discoverable  by  tbe  exercise  of 
diligence  reasonably  to  be  expected  ot  one  in 
tbe  position  of  the  person  defrauded. — Duphorae 
v.  Moore  (Kan.)  791. 

S  102.  The  statute  of  limitations  commences 
to  run  in  favor  of  the  trustee  of  an  involuntary 
iir  constructive  trust  as  sOon  as  tbe  trust  is 
created.— Earle  v.  Bryant  (Cal.  App.)  1018. 

{  108.  No  disaffirmance  of  an  involuntary  or 
constructive  trust  is  necessary  to  set  the  stat- 
ute of  limitations  In  motion.— Earle  Bryant 
(Cal.  App.)  1018. 

<G)  Pcndcner  of  Lesal  Proppedlnss,  In- 
junction, Stny,  or  War. 

S  106.  Under  Code  Civ.  Proc.  S  1453,  held, 
that  the  pendency  of  the  administration  for 
wore  than  2i)  years  could  not  prevent  the  stat- 


ute of  limitations  from  running  against  Qte 

heirs.— Barle  v.  Bryant  (Cal.  App.)  1018. 

S  105.  Under  Code  Ov.  Proc  H  1452,  1581, 
the  pendency  of  the  administration  for  more 
than  20  years  held  not  to  toll  the  statute  of  lim- 
itations aa  ajwinst  tbe  heirs.— Barle  t.  Bryant 
(Cal.  App.)  IDia 

(H)  t^ommanoement  of  Action  or  Otker 
Proeeedlnv. 

Proceedings  constituting  commencement  of  ac- 
tion, in  general,  see  Action,  |  64. 

m.  ACKirOWIADOMBXT.  VMW 
PROBII8E,  AVD  PAXT 
PATStENT. 

I  104.  Renewal  of  a  note  Aeld  not  to  have 
revived  a  mortnge  securing  the  debt  Civ. 
Code,  J  2911.— Kurn  Valley  Bank  v.  Koehn 
(CaL)  IIL 

TW*  OPEP.ATION  AKD  EFFECT  OF 
BAB  BT  UMTTATIOK. 

S  167.  Under  Civ,  Code,  (  2911,  when  the 
debt  secured  by  a  mortgage  became  barred  by 
limitations,  tJie  mortgage  Uen  was  extingnishea. 
—Kern  Valley  Bank  v.  Koehn  (Gal.)  111. 

V.  PliBADnrO,  EVIPEirOB,  TRXAXk 
AMD  KEVXEW. 

i  180.  Limitations  as  a  defense  must  be  rais- 
ed by  special  plea,  and  not  by  demurrer  except 
where  the  petition  clearly  and  directly  shows 
that  limitations  have  run. — Brumbaugh  v.  Wtl- 

Bon  (Kan.)  792. 

t  197.  Evidence  considered,  and  htid  insuffi- 
cient to  show  that  a  mortgage  lien  was  revived 
after  the  debt  secured  thereby  was  barred  by 
limitations.— Kern  Valley  Bank  v.  Koehn  (Cal.) 
111. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  Injuries  to  paaengeia. 

see  Carriers,  {  307. 

LIQUIDATED  DAMAGES. 

See  Damages,  |  79. 

LIQUIDATION. 

Of  corporations  in  general,  see  Corponttona,  H 

553  502. 

Of  partnerships,  see  Partnership,  |  247. 

LIQUOR  SELLING. 

See  Intoxicating  Litinori. 

LtS  PENDENS. 

Pendency  of  action  as  aStatlng  limitation  of 
other  action,  see  UmitatlMi  of  Actions,  |  lOB. 

S  11.  Where,  in  divorce,  the  court  held  that 
certain  land  belonged  to  the  husband,  and  pend- 
ing appeal  be  leased  the  land  and  tbe  judament 
was  reversed,  tbe  tenant  took  his  leasehold  in- 
terest at  the  risk  of  reversal  of  the  judgment — 
Kremer  v.  Scbuts  (Kan.)  780. 

g  11.  Where,  pending  appeal  by  wife  In  di- 
vorce from  a  judgment  KTving  certain  land  to 
the  husband,  the  husband  leased  tbe  land,  though 
no  SQpersedeas  b(md  was  given,  the  tenant  was 
bound  by  the  result  of  toe  ainietl.— Kremer  v. 
Scbuti  (Kan.)  780. 

(  24.  A  purchaser  of  land  from  beirs  of  one 
woo  held  it  as  agent  pending  suit  by  tbe  prin- 
cipal's heirs  for  possession  held  to  take  no  bet- 
ter title  than  his  vendors  bad  and  not  to  be  an 
innocent  purchaser  under  the  recording  act — 
Hudson  V.  Herman  (Knn.)  35. 
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S  26.  The  pOKbaBcr  of  land  With  kDowl«dc» 
of  pending  snit  for  its  recovery  from  taU  Ten- 
dors,  and  under  an  agreement  to  defoid  it, 
held  not  entitled  to  complain  of  plaintlSs*  iMbw. 
or  that  the  canse  was  decided  on  its  merits. — 
Hadson  t.  Herman  (Kan.)  36. 

LinORAL  RIGHTS. 

See  NaTigable  Wateis,  |  42. 

LIVE  STOCK. 

See  Awiiwia  ,  . 

Fenct  laws  In  general,  see  Foum 

LOANS. 

Interest  on,  see  Interest. 

Right  of  subrogation  for  money  lent  to  dlscnaive 
incnmbrance,  Bee  Subrogation,  {  23. 

LOCAL  ACTIONS. 

8e»  yenve,  H  M8. 

LOCAL  ASSESSMENTS. 

See  Municipal  Corporations,  SS  408,  562. 

LOCAL  LAWS. 

See  Statutes,  ||  76-97. 

LOCAL  OPTION. 

Traffic  in  Intozicatlog  Uqhoei,  see  Intoxlcatliv 
Liguon,  H  ^>  84. 

LOCATION. 

Of  highway,  see  Higbwars,  |  40. 
Of  mining  claim,  see  Mines  and  Minerals,  Sf 
14-8S. 

Of  railroad,  see  Bailfoads.  8  58. 

Of  isllroad  stations,  see  Railroads,  J  68. 

LODES. 

See  Mines  and  Minerals,  ||  14-8a 

LODGIfilG  HOUSES. 

See  Innkeepers. 

LOGS  AND  LOGGING. 

I  8.  Evidence  held  insufficient  to  show  that 
an  extension  of  time  i^as  given  for  the  removal 
of  timber  reserved  in  a  deed  of  land— Lehtonen 
V.  Marysville  Water  ft  Power  Co.  (Waah.)  878. 

8  8.  Where  a  deed  reserved  the  timber,  gran 
tor's  right  to  timber-  remaining  on  the  land  ter- 
minated on  the  last  day  of  the  prescribed  time 
for  its  removal,  and  no  further  right  thereto 
pould  be  claimed  by  grantor  except  by  a  new 
agreement  with  the  grantee  extending  such 
time.— Lebtonen  v.  Marysville  Water  ft  Power 
Co.  (Waah.)  878. 

S  3.   In  an  action  by  grantee  In  a  deed  re- 
serving the  timber  for  cutting  timber  after 
pirstion  of  the  time  for  its  removal,  certain  evi- 
dence   held    properly    excluded.— Lehtonen  v. 
Marysville  Water  ft  Power  Co.  (Wash.)  878. 

e  27.  Under  Rev.  Codes,  {  5819,  giving  a 
lien  to  every  person  assisting  in  obtaining  logs 
at  the  instance  .of  the  owuer  or. bis  agents,,  one 
employed  by  -an  independent  contractor  who 
was  not  the  owner's  afent  for  any  purpose 
is  not  entitled  to  a  lien.— Lane  v.  Lane  Potter 
Lumber  Co.  <Mont.)  808. 

S  28.  In  proceedings  to  establish  a  lien  for 
labor  performed  in  getting  out  logs,  etc,  evi- 


dehce  held  not  to  show  that  the  person  who 
employed  plaintiH^  was  the  agent  of  defendant 
CO ipo ration  in  emiHoylng  them,  but  an  inde- 
pendent coo  tractor.— Lane  v.  Lane  Potter  Lnm- 
ber  Co.  (Mont)  89a 

8  28.  The  conditioDB  prescribed  by  Rev. 
Codes,  8  5819,  must  be  strictly  followed  in  or- 
der to  create  a  Hen  Cor  labor  in  getting  oot 
logs ;  the  statute  cfeating  a  new  ridt— Lane  t. 
Lane  Potter  Lumber  Oo.  (Mont.)  808. 

J  38.  In  an  action  to  forecloee  a  ilen  on  lum- 
ber for  services  in  sawing  it,  under  Rev.  Codes, 
8  6829,  where  the  complaint  alleged  all  the  facts 
necessary  to  recover  a  personal  judgment  for 
the  amount  claimed,  plaintiff  was  entitled  to  do 
10^  althongh  he  waived  his  right  to  lien.— Logan 
T.  BUIlnss  ft  N.  B.  Go.  (Mont)  416. 

LOSS. 

Causes  of  loss  within  insnraDoe  poUcr,  see  Ib- 
sarance,  H  421>  427. 

LOST  INSTRUMENTS. 

Destruction  or  loss  of  prlmar;  evidence*  as 
ground  for  admission  m  seoonduy  evidence, 
see  Evidence,  |  178. 

8  8.  Evidence  Held  not  to  prove  the  contents 
of  a  lost  deed.— Jenkins  t.  Maxwell  Land  Grant 
Go.  (N.  M.)  739. 

LOTTERIES. 

Matters  relating  to  wages  and  gambling  in  gen- 
eral, see  Oanung, 

LUMBER. 

See  Logs  and  Logging. 

MACHINERY. 

Daogennis  madiinery,  liability  of  master  for  In- 

t lines  to  servant,  see*  Master  and  Servant,  H 
01-129,  233-iBa 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MAIL 

See  Post  Office. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

X.  XATmUB  AMD  OmOgBHOBMBlfT 
OF  PBOBBOUTZOir. 

I  8.  The  act  of  one  committing  a  tort,  socb 
as  arresting  or  causing  the  arrest  o<  a  p«r8on, 
held  capable  of  being  ratified  by  another.-^ 
Orisaes  v.  tireenblatt  (Colo.)  lUl. 

XL  WANT  OF  PBOBABLE  OATTSE. 

'  8  18.  Facta  h«M  to  show  that  the  arrest  of 
a  Jnnk  dealer  was  without  probable  cause. — 
Grimes  t.  Greenblatt  (Colo.)  1111. 

8  20,  Facts  of  such  a  character  as  to  induce 
in  the  mind  of  a  reasonable  man  the  honest  be- 
lief that  a  crime  has  been  committed  held  suffi- 
cient to  juHtify  him  in  seckinj;  to  have  the 
crime  punished. — Johnson  v.  Soarhcm  Pac.  Co. 
(Cal.)  Gil. 

i  20.  In  an  action  for  malicious  prosecution 
under  Pen.  Code,  |  481,  making  It  a  crime  to 
alter  a  railroad  ticket  with  intent  to  defraud, 
evidenoe  held  sufficient  to  show  probable  cause. 
-Johnson  T.  Southern  Pac.  Co.  (Cal.)  611. 
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1  21.  The  fact  that  defendant  In  an  action 
for  malidon^  proaecntioQ  coi)piilt«d  a  lawyer  In 
good  standing  and  the  district  attorney  of  the 
county,  BUting  to  them  all  the  fiicts,  and  being 
advised  bv  them  that  a  prMScation  would  lie, 
and  <m  this  advice  proceeded  in  good  faith  to  In- 
«tltute  it,  was  sufBcient  to  show  iHVbable  canae. 
-Johnson  t.  Southern  Pac  Oo.  (Gal.)  611. 

{  22.  Tlie  fact  that  defendant  In  an  action 
for  malicious  prosecution  consolted  a  lawyer 
in  good  atandinK  and  the  district  attorney  of 
the  county,  stating  to  them  all  the  facta,  and 
being  advised  by  uem  that  a  prosecution  would 
lie,  and  on  this  adrlce  proceeded  In  good  faith 
to  inatltnte  It,  was  aufltdent  to  ahov  probable 
cause.— JohnacHt  T.  Southwn  Pa&  Go.  <CaL) 
eiL 

i  21.  The  fact  that  after  the  taking  ot  eri- 
dence  upon  the  prelindoary  examination  of  one 
accused  of  crime  the  committing  magistrate  ad- 
judged that  ne  wai  guilty  of  the  ofifense,  and 
made  an  order  committing  him  to  answer  there- 
to In  the  superior  court,  is  prima  facie  evidence 
of  probable  cause,  In  an  actitm  for  malldouB 
prosecution^— Jofanaon  t.   Sonthem  Pac.  Co. 

V.  AOTIOXS. 

Documentary  evidence,  see  Evidence,  f  888. 
Instmctkma  limiting  cause  of  action,  see  Trial, 
I  253. 

J 68.  In  an  action  by  a  jnnk  dealer  for 
se  Imprisonment  and  mallcIoaB  proaecation, 
the  excinslcm  of  an  ordinance  relating  to  junk 
dealers  held  not  error.— Grimes  v.  Greenblatt 
<C<do.)  lUL 

8  62.  The  publication  of  an  arrest  In  a  news- 
paper is  a  probable  consequence  of  an  unlawful 
arrest,  and  sncb  publication  may  Ik  shown  in 
evidence  to  aid  the  Jury  In  estimating  the  dam- 
ages suatalned^^llznnea  r.  Oteenblatt  (CoIck) 


S  64.  Id  an  action  for  false  Imprisonment 
and  malicious  prosecution,  defendant's  connec- 
tion with  the  unlawful  arrest  may  be  ahown  by 
circumstantial  evidence.— Qrlmea  v.  Ozeenblatt 

<Colo.)  IIIL 

I  64.  In  an  action  for  false  imprisonment 
and  malicious  prosecution,  evidence  held  suffi- 
cient to  show  defendant's  coonection  with  the 
unlawful  aiTest.~Orime8  v.  Greenblatt  (Colo.) 
1111. 

I  67.  In  an  action  for  false  imprisonment 
and  malicious  prosecution,  plaintiff  may  testify 
as  to  the  filthy  condition  of  the  jail,  and  his 
sufferings  while  confined  therein,  as  an  element 
of  tbe  damages  he  bas  sustained.— Grimes  v. 
Greenblatt  (Oilo.)  IIU. 

i  71.  In  an  action  for  malidoos  proeecotlon, 
where  the  testimouy  is  not  In  conflict,  the  qnes- 
tion  whether  or  not  the  evidence  shows  want  of 
probable  cause  is  for  the  court — Johnson  v. 
Southern  Pac  Go.  (CaL)  611. 

S  72.  In  an  action  for  false  Imprisonment 
and  malicious  prosecution,  evidence  held  in- 
sufficient to  show  that  defendant  consented  to 
his  arrest  so  as  to  authorize  on  instruction  on 
that  theory.— Grimes  v.  Greenblatt  (Colo.)  1111. 

S  72.  In  an  action  for  false  imprisonment 
and  malicious  prosecution,  evidence  held  suffi- 
cient on  which  to  tuise  an  instruction  as  to 
ju8tlflcatlon.-^rinies  v.  GreenbUtt  (Colo.)  lllL 

S  72.  In  an  action  for  fitlse  Imprisonment 
and  malicious  prosecution,  an  Instruction  refer- 
'  ring  to  the  arrest  and  prosecution  ot  the  plain- 
tiff as  tn  the  complaint  stated  held  not  errone- 
ous in  view  of  other  Instructions.— GzlnMs  t. 
Greenblntt  (Golo.)  1111. 


BEOPOBTEB. 


MALPRACTICE 

By  attoniey,  see  Attorney  ud  CUent,  1 107. 
By  physician  or  surgemi,  see  Physleiana  and 
Sugeoas.  H  W.  la 

MANDAMUS. 

To  compel  Issuance  of  lienor  license,  see  Intoxi- 
cating Liqtwrs,  f  74k 

L  XATVU  AMD  OBOUmM  tM  OBB- 

mtATf. 

S  8.  Under  Code  Ch.  Proa  i  1086,  the  writ 
of  mandate  held  not  to  lie  to  compel  the  rein- 
statement of  a  Bt^ool  prlncii>al  unlawfully  dis- 
charged by  ttk9  board  of  trastses,  there  being 
an  adeqoata  remedy  at  law  by  ae^m  tor  bnaai 
of  cuittaet— Taylor  r.  Marshall  (GaL  AppJ 
1012. 

XL  avunorm  akd  pmupom  of 

BEUEF, 

(B)  Aets  mmA  Prweeedlava  «f  PwbUe  OflU 
san  amd  B««r«a  mmA  Hwmlelpalltlas. 

I  79.  Under  PoL  Code.  |  1686,  the  actiw 
of  a  county  school  superintendent  In  sastaln- 
ing  the  dismlaMl  of  a  teacher  by  the  board  of 
trustees,  held  binding  on  the  trustees.— Taylor 
V.  Marshall  (CaL  App.)  1012. 

1  87.  Rlilit  to  maniiaiiiiia  to  revlow  the  ez- 
erdse  of  dleentlon  in  gnnthiff  or  r^u^ng  a  U- 
cense,  sUted^-^>aibf  t.  Paooe  (Idahot)  484 

MANDATE 

See  BCamdaaiML 

MANSLAUGHTEE 

See  Homicide,  |  800. 

MANUFACTURES. 

liability  of  manufacturer  for  injuries  from  U* 
legal  or  negligent  manofactars  of  ezplowvest 
see  Bxplo^TC*.  I  & 

MAPS. 

Sale  of  land  with  reference  Co  mapa,  see  Vendor 
and  Purchaser,  |  22L 

MARITAL  RIGHTS. 

See  Hnaband  and  Wife. 

MARITIME  LIENS. 

Proceedings  constituting  due  proeeaa  of  law,  nee 
Constitutional  LawTi  806l 

MARK. 

Marking  boundaries  of  mining  location  or  claims 
see  Itnnes  and  Minerals,  |  20. 

MARKET  VALUE 

Of  property,  competencr  of  eq;text  wttnesseib 

see  Enldenee,  f  643. 
Of^operty,  opmlon  evidence,  see  Evidence,  | 

MARRIAGE 

See  tHvorce ;  Husband  and  Wife. 

I  80.  A  marriage  held  not  procured  by  du- 
ress.— Thome  t.  Famr  (Wash.)  347. 

J  60.  Under  Code  Glr.  Proe.  I  1868.  snbda. 
2&  8^  88,  certain  testimonr  mM  snffldeat 
prum  fade  evidence  of  Uie  marriage  ot  a  man 


Tuples,  divisions,  *  seetioB  (|>  NUHBBM  la  this  lads*.  *  Dae.  A  Amor.  Digs,  a  Rapeitar  Indaus  asiee 

Digitized  by  Google. 


INDEX-DIGBST. 


1201 


ud  woman  and  of  th«  let^tlraaer  of  their 
diild.— IQ  re  Hartman**  Estate  (CaL)  100. 

S  68.  Where  a  man  lawfully  arrested  for  se- 
duction  on  a  warrant  based  on  probable  cailse 
marrtefl  proMcntrlx  to  procure  hts  dlBcharge,  he 
cannot  ansnl  the  marriage  on  the  (tronnd  of  dn- 
reas.— Thome  v.  Farrar  (Wash.)  847. 

I  Sa  Pierce's  Code,  t  6262  (Balllngcr's  Ann. 
Codes  A  St  I  4477).  held  to  refer  to  the  force 
and  frand  defined  by  tha  unwritten  law  ap- 
plicable to  marriage  contracts. — Thome  v,  Far- 
rar (Wash.)  847. 

S  60.  The  fact  that  a  man  seeking  to  annul 
a  marriage  on  the  gnrand  of  durvm  was  re- 
lactant  to  make  a  promise  of  marriage  is  not 
evidence  that  he  did  not  yield  his  (cee  and  fall 
consent  to  the  marriage.— Thome  t.  Farmr 
(Wash.)  347. 

S  60.  A  man  seeking  to  nvold  a  marriage  on 
the  ground  of  duress,  consisting  of  threats  of 
a  criminal  prosecution,  has  the  burden  of  prov- 
ing duress  by  dear,  satistactorr.  and  convinctaig 
«Tld«nee.— Thome  t.  Parrar  (Wash.)  347. 

MARRIED  WOMEN. 

Bw  RnsbftDd  and  Wife. 

MARSHALS. 

mUdblllty  of  women  to  vote  for  marshals,  see 
Elections,  |  66^ 

MASTER  AND  SERVANT. 

Fidelity  insorance,  see  Insurance,  H  200.  264. 
Implied  liabilities  for  services  rendered  not  in 

performance  ot  dntles  of  employment  see 

Work  and  Labor. 

Z.  THE  REULTIOir.  ' 

(A)  Creation  «■<  Baclvteno** 

Bmployment  of  agents,  lee  Principal  and  Agent, 
SI  &-20. 

n.  mmvum  akb  ocxkpehsatior. 

(B)  W«cea  aad  Other  RenanermtlOK. 

Right  of  servant  of  Independent  contractor  to 
lien  on  logs,  see  Logs  and  Logging,  |  27. 

HZ.  MASTER'S  X.IABILITT   FOR  IN- 
JURIES TO  SERVANT. 

Btatotoiy  actions  for  death,  see  Death.  |  96. 

CA.)  Hmtmrm  mmA  Bxtemt  tm  GenenU.  . 

Belease  after  injury,  see  Release,  S|  1,  9,  13. 

I  92.  A  master  in  selecting  a  physician  to 
attend  injured  employes  held  under  the  duty  of 
using  only  ordinary  care.— Wells  v.  Ferry-Baker 
Lumber  Co.  (Wash.)  869. 

I  96.  To  hold  a  master  liable  for  injury  to 
a  servant,  it  Is  necessary  not  only  to  show 
that  the  servant  was  injured  during  the  course 
of  his  employment,  but  that  his  injury  was 
proximately  caused  by  the  negligence  ot  the 
master.— GufflmbigB  T.  Reins  Coi^  Co.  (Mont) 
904. 

i  99.  A  manufacturing  company,  installing  a 
macbiae  for  a  railway  company,  fumishing  em- 
ployes for  that  purpose,  held  jointly  liable  with 
the  railway  company  for  negligence  in  the  work 
whereby  an  employ^  was  injured.— Fliege  t. 
Kansas  City  Weatem  By.  Co.  (Ktn.)  BBS. 

(B)  TooU,  MaohlBery,  ApvU^.ees,  ud 
Plaeea  for  Wor^^* 

U  101,  102.  Where  an  oper^t^  ot 
■ueets  an  appliance  in  generaJ  \^g^d 


a  mine 
reason- 


ably adapted  to  the  purpose,  a  continuance  of 
its  use  does  not  Indicate  negligence,  though 
there  may  be  safer  devices  used  by  -others. — 
Cumminga  v.  Reins  Copper  Go.  (HonL)  904. 

H  101,  102.  An  operator  of  a  mine  keU  not 
n^igent  In  famishing  a  rope  without  an  iron 
or  steel  attachment.— Oninnungs  v.  Reina  Cop- 
per Co.  (Mont)  904. 

H  101,  102.  An  operator  of  a  mine  h«U  re- 
quired to  use  wdinary  care  in  the  selection  of 
the  tools  and  appliance  furnished  his  servants. 
— Oummings  v.  Reins  Oom>er  Co.  (Mont.)  904. 

IS  101,  102.  It  is  the  dnty  of  the  mnster  to 
furnish  a  servant  with  a  reasonably  safe  plnce 
to  work.— Speight  v.  Rocky  Mountafa  Bell  Tele- 
phone Co.  (Utah)  742. 

i  1(3&.  A  railroad  company  is  not  relieved 
of  the  duty  to  know  Ote  condition  of  Its  trade 
by  the  exerdse  of  reasonable  care,  and  cannot 

Elace  upon  a  hrakemau  the  assumption  of  risk 
y  making  it  his  duty  to  look  for  defects.— 
Denver  ft  R.  O.  R.  Co.  v.  Reiter  (Colo.)  1100. 

i  lia  Rev.  Codes,  i  8936,  AeM  not  to  relieve 
the  operators  of  a  mine  from  providing  cages 
with  doors  during  the  cutting  of  stations. — Os- 
terholm  v.  Boston  ft  Montana  Consol.  Copper 
ft  Silver  Mining  Co.  (Mont.)  499. 

I  124.  It  is  the  duty  of  a  railroad  company 
to  reasonably  inspect  its  tradca- Denver  &  R. 
G.  R.  Co.  V.  Reiter  (Colo.)  llOO. 

%  127.  It  is  the  duty  of  a  railroad  company 
to  remedy  defteta  in  gauge.— Denver  ft  R.  (}.  B. 
Co.  r.  Reiter  (Colo.)  1100. 

I  120.  A  master  held  not  liable  for  Injuries 
to  a  servant  through  some  unknown  cause. — 
Cumminga  v.  Beins  Copper  Co.  (MonL)  904. 

I  129i  In  an  action  for  injuries  to  a  miner, 
evideace  held  not  to  show  a  causal  connection 
between  the  appliance  furnished  and  tbe  in- 
Cnmmings  v.  Reins  Copper  Co.  (Mont.) 

(C)  Hethods  of  Work,  Hvlea,  and  Orders. 

I  130.  A  method  of  work,  to  be  unsafe,  must 
be  such  that  a  reasonably  prudent  man  would 
not  under  the  circnmstances,  adopt  it— Lewia 
V.  Barton  Salt  Co.  (KanO  788. 

i  137.  Act  of  an  devator  operator  In  mov- 
ing the  elevator  without  warning  plaintiff,  who 
was  doing  certain  carpenter  work  in  a  shaft, 
contrary  to  a  previous  agreement,  held  action- 
able negligence.— Morgan  v.  J.  W.  Robinson  Co. 
(Cal.)  ^ 

S  1S7.  .  Rev.  Codes,  S  853S,  hetd  to  require 
the  closing  of  doors  attached  to  a  shaft  cage 
during  the  raising  or  lowering  of  one  or  more 
of  the  men  in  tbe  course  of  his  employment — 
Osterbolm  v.  Boston  &  Montana  Cousol.  Copper 
ft  Silver  Mining  Co.  (Mont)  499. 

S  142,  Rule  of  a  railway,  requiring  brake- 
man  signaling  en^neer  to  know  that  signal  has 
been  understood  before  ncting  under  it,  held 
reasonable.— Bowen  T.  Atchison*  T.  ft  Sb  P.  Ry. 
Co.  (Kan.)  777. 

t  145.  "Know"  defined.— Bowen  r.  Atchison. 
T.  ft  8.  F.  Ry.  Co.  (Kan.)  777.  ' 

an  WwalMs  ud  tmmtwmuttmm  Bmrrmnt, 

J 167.  A  clause  in  a  master's  "notice  and 
es"  as  to  the  danger  of  electric  wires  held 
not  to  exonerate  It  from  liability  for  a  aervan^s 
injuries.- Speight  v.  Rodcy  Moontaln  Bell  Tel- 
ephone Co.  (Utah)  742. 

<IB)  Fellovr  BerTMte. 

I  168.  It  is  negligence  for  a  master  to  emidoy 
an  insufficient  number  of  servants  to  safely 
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4o  the  work  intrusted  to  them.— Denrer  A  R. 
O.  R.  Co.  T.  Reiter  (Colo.)  1100. 

I  179.  Under  Const,  art.  9.  |  86,  abolidiltig 
the  fellow  serrant  rule,  held  that  a  Benant  In- 
jured throogb  the  negligeoce  of  a  fallow  serr- 
ant may  sne  both  the  master  and  fellow  servant 
-Coalgate  Co.  r.  Bnoss  (OU.)  425. 

I  180.  The  co-servant  by  whose  negligence 
decedent's  death  was  caused  held  to  have  been 
employed  on  the  same  trafn  with  decedent  with- 
in Civ.  Code,  |  lOTO.  as  amended  in  1907  (SL 
1907,  c.  97),  ao  that  the  company  was  not  liable 
for  decedent's  death  caused  by  such  negligence. 
—Forrest  v.  Southern  Pac.  Co.  (Cal.  App.)  155. 

I  188.  A  carpenter  engaged  in  the  construc- 
tion of  a  building  and  the  operator  of  an  eleva- 
tor in  a  retail  store  held  not  fellow  servants,  un- 
der Civ.  Code,  I  1970,  aa  amended  by  St.  1907. 
c.  97.— Morgan  t.  J.  W.  Bobinaon  Co.  (Cal.) 
605. 

I  196.  Under  Laws  of  Idaho,  foreman  in 
charge  of  blasting  and  drilling  held  a  fellow 
B^ant  of  common  laborer  engaged  in  abovel- 
ing  dirt  Into  cars.— Ongaro  v.  Twoby  (Wash.) 
834. 

(F)  Rislca  AMWac«  br  ■•rvut* 

9  203.  A  servant  upon  entering  an  employ- 
ment held  not  ordinarily  to  assume  the  riek  of 
the  master's  negligence.— Coalgate  Co.  v.  Hurst 
(Okl.)  657. 

I  204.  Object  of  the  factory  act  (Laws  1903. 
e.  366)  atated.- Lewis  t.  Barton  Salt  Co.  <Kan.) 
788. 

fi  204.  Factory  act  (Laws  1903,  c.  366)  ex- 
eludes  the  defense  of  assumed  risk. — Lewis  t. 
Barton  Salt  Co.  (Kan.)  783. 

S  204.  While, a  violation  of  Rev.  Codes,  8 
8536,  resulting  in  injuiy  to  a  miner,  constitutes 
negiigmee  per  se,  such  violation  does  not  abro- 

ELte  the  daenw  of  assumed  risk.— Osterholm  t. 
oston  &  Montana  Consol.  Copper  &  Silver 
Mining  Co.  (Mont.)  499. 

I  204.  The  doctrine  of  assumed  risk  held  not 
abrogated  by  Const,  art.  15,  (  IG,  nor  Rev. 
Codes,  it  5052,  S053.— Osterhdm  v.  Boston  & 
Montana  Consol.  Copper  ft  Silver  Mining  C^o. 
(Mont)  489. 

S  204.  Wbere  a  mine  cage  was  not  eqaimied 
with  doors,  as  reguired  by  Rev.  Codes,  |  oSSQ, 
and  their  absence  was  the  proximate  cause  of 
plaintiff's  injury,  it  was  do  defense  that  plain- 
uff  had  previously  requested  the  removal  of  the 
doors. — Osterholm  v.  Boston  ft  Montana  Conscd. 
Co^r  ft  Silver  Mining  Co.  (Mont.)  499. 

8  206,  A  railroad  engineer  held  entitled  to 
assume  that  the  company  has  discharged  its 
obligation  to  keep  the  track,  ties,  and  rails  in 
reasonably  safe  repair  where  tber  are  in  place. 
—Smith  T.  Chicago,  B.  I.  ft  P.  Ry.  Co.  (Kan.) 
635. 

S 206.   Instruction  as  to  assumption  of  risk 
d  to  correctly  state  the  law.— Anustasakas  r. 
International  Contract  Co.  (Wash.)  342. 

I  214.  A  servant  held  not  to  assume  the  risk 
of  injury  caused  by  the  negligent  performance 
of  a  doty  bj  the  master.— Anderson  v.  Globe 
*Kar.  Co.  (Wash.)  876. 

fi  217.  An  injured  railway  engineer  held  not 
to  have  assumed  the  risk  of  a  defective  condi- 
tion of  the  roadbed.— Smith  t.  Chicago,  B.  L 
&  P.  Ry.  Co.  (Kan.)  635. 

fi  217.  A  servant  does  not  assume  the  risk 
of  injury  unless  hp  not  only  knows  the  physical 
condition  snrrounding  him,  but  appreciates  the 
danger  therefrom. — Osterholm  v.  Boston  &  Mon- 
tana CoQBol.  Copper  ft  Silver  Mining  Co. 
(Mont.)  409. 

fi  217.  It  is  the  duty  of  a  servant  to  exercise 
ordinary  care  to  discover  obvions  defects  In  the 


madiinery  and  working  place.'^— Coalgate  Co.  t. 
Hurst  (Okl.)  657. 

I  219.  Bisks  assomed  by  a  servant  in  the 
employ  of  a  telei^one  company  atated.— Speight 
V.  Rocky  Mountain  Bell  Tel^hone  Co.  (Utah) 
742. 

I  221.  A  master  promising  to  repair  a  de- 
fective appliance  and  re9oesting  the  servant 
to  use  it  held  liable  for  injuries  sustained  by 
the  servant.— ^hmidt  v.  SouthvresterD  Brew- 
ery ft  Ice  Co.  (N.  M.)  677. 

i  226.  In  an  action  for  injuries  to  a  serv- 
ant while  working  In  an  elevator  shaft,  plain- 
tiff held  not  to  have  assumed  the  risk  of  the 
operator's  n^Hgence  in  moving  the  elevator 
without  warning.— Morgan  v.  J.  W.  Robinson 
Co.  (Cal.)  695. 

I  226.  An  employe  AeM  to  have  assumed  the 
TiA  of  injury  from  a  rail  falling  from  a  fiat  ear 
after  being  thrown  on  for  the  purpose  of  load- 
i^.— Pnloa  T.  DMver  ft  B.  G.  B.  Go.  (UtalO 

(8)  C«Mtrlfc«torj'  Mesll^Kee  SemMt. 

fi  228.  Factory  act  (Laws  1903,  c.  356)  does 
not  exclude  the  defense  of  contributory  negli- 
gence.—Lewis  V.  Barton  Salt  Co*  (Kan.)  783. 

1  228.  While  a  violation  of  Bev.  Codes.  | 
8^6,  raiting  in  injury  to  a  miner,  consti- 
tutes negligence  per  se,  auch  violation  does  not 
abrc^te  the  defense  of  contributory  negligence. 
— Osteifaolm  V.  Bostcm  ft  Montana  ConsoL  Gof^ 
per  ft  Silver  Mining  Co.  (Mont)  499. 

I  229.  In  an  action  for  injuries  to  a  sawmiU 
employ^,  held  error  to  authorize  the  jury  to 
ctmsider  plaintiff's  experience  in  operating  saw 
machinery  on  the  question  of  contributory  neg^ 
ligence;  plaindir  having  impliedly  represented 
that  he  had  ordinary  skill  and  knowledge  in 
that  kind  of  work  by  accepting  employment. — 
Wharton  v.  Tacoma  Fir  Door  Co.  (Wash.)  1067. 

fi  230.  Misrepresentation  by  minor  as  to  his 
age  in  order  to  secure  employment  held  not  to 
bar  recovery  for  injoriea  suffered  by  his  em- 
ployer's negligence.— Denver  ft  B.  O.  B.  Go.  t. 
Belter  (Colo.)  1100. 

§  233.  A  miner  injured  while  hoisting  Um- 
bers held  guilty  of  negligence  precluding  a  re- 
covery for  bis  injuries.— Cummlngs  v.  Reins 
Opper  Co.  (Mont.)  904. 

fi  234.  Where  a  defect  in  an  appliance  known 
to  a  servant  renders  the  use  of  it  so  Imminently 
dangerous  that  no  jHndent  person  would  con- 
tinue to  use  it  the  servant  using  it  is  guilty  of 
contributory  negligence.— Schoudt  v.  Soutlir 
westeni  Brewery  ft  lee  O).  (N.  M.)  677. 

fi  236.  A  longshoreman  engaged  in  loading 
lumber  on  a  vessel  under  the  direction  of  the 
mate  held  entitled  to  rely  on  the  mate  warning 
him  of  the  approach  of  a  sling  load  so  that  be 
might  get  out  of  Its  way.:— Anderson  v.  Oloba 
Nav.  Co.  (Wash.)  376. 

fi  246.  In  an  action  for  injuries  to  a  serv^ 

ant,  plaintiff  held  not  g;nilty  of  contributory  neg- 
ligence.— Osterholm  v.  Boston  ft  Montana  Con- 
sol. Copper  ft  Silver  Mining  Co.  (Mont)  409. 

(R)  Aettoas. 

Declarations  as  res  gesttt,  see  Evidence,  f  126^ 
Demurrer  for  misjoinder  of  parties,  see  Par" 

ties,  fi  01. 

Release  of  ciaim  for  damages,  see  Release,  f  84. 
Reservation  of  questi<ms  for  purpose  of  renew, 
see  Appeal  and  Error,  |fi  306,  309. 

fi  252.  A  railroad  company  held  to  have 
waived  30  days'  notice  of  an  employe's  claim 
for  injuries  required  by  bis  contract  of  employ 
ment.— Smith  v.  Chicago,  R.  I.  ft  P.  By.  Oou 
(Kan.)  636. 
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I  253.  Tlie  notice  of  Injur?  required  by  the 
factorr  act  (Laws  1906,  c.  S4,  |  9)  held  to  be  a 
CDodition  precedent  to  the  right  of  action, 
though  the  person  injured  was  mentaliy  n  ph7»- 
iealljr  incapable  of  tranaactinjir  bnsineH  after 
Ilia  utJnn.-rXelBon  T.  Xoung-Cole  Lnmbez  Co. 
(Wadi.)  m.  . 

I  254.  Under  Rev.  Codes,  flS  5653,  6215,  one 
contracting  to  indemnify  a  master  for  damages 
to  his  serranta  held  not  jointly  liable  for  neg- 
Usent  ininricB  to  a  serraot.— Camminga  t.  Beins 
Ckvper  Go.  (Uont.)  604. 

i  264.  In  an  action  for  the  death  of  a  seir- 
ant,  the  burden  was  on  plaintiff  to  allege  and 
prove  that  the  injury  occurred  from  the  omis- 
sion of  some  duty  which  was  the  proximate 
cause  of  the  injury.— Pilgrim  t.  Terdigris  Val- 
ler  Vitrified  Bricft  &  Tfle  Ga  (Kan.)  664. 

I  264.  Auctions  and  proof  held  not  to  pre- 
sent a  variance.— Speight  t.  Bockj  Monatain 
Bell  Telephone  Co.  (Utah)  742. 

S  264.  In  an  action  for  injury  to  a  servant, 
held,  there  was  no  variance  between  complaint 
and  evidence  as  to  orders  of  foreman.— Anusta- 
aakas  v.  International  Contract  Co.  (Wash.)  342. 

I  270.  In  an  action  by  a  brakeman  for  in- 
juries by  the  derailment  of  the  car,  evidence 
held  to  show  that  the  excessive  gauge  of  the 
rails  was  the  contributing  cause  of  the  Injury, 
—Denver  &  R.  G.  R.  Co.  v.  Reiter  (Colo.)  1100. 

I  270.  In  an  action  for  injaries  to  a  brake- 
man  resulting  from  a  defective  track,  evidence 
of  defendant's  foreman  as  to  difficulty  In  ob- 
taining the  full  force  of  men,  and  that  he 
had  fewer  men  in  bis  department  than  he  de- 
sired, was  admissible.— Denver  &  R.  G.  R.  Co. 
V.  Reiter  (Colo.)  1100. 

S  270.  In  an  action  for  the  death  of  a  serv- 
ant, certain  evidence  as  to  a  master's  linowl- 
ed^  of  defects  held  admissible.— Goalgate  Go. 
V.  Hurst  (OkL)  6C7. 

i  274.  In  an  action  for  Injuries  to  a  servant, 
certain  evidence  held  admissible  on  the  issue  of 
eontribntory  negligence.- Anderson  t.  Globe 
NaT.  Co.  (Wash.)  376. 

S  276.  In  an  action  for  injuries  to  a  railroad 
employe,  evidence  held  to  sustain  a  verdict  for 
plaintEtr.— Bowers  v.  Atchison.  T.  &  S.  F.  Ry. 
Co.  (Kan.)  777. 

I  276.  Evidence  held  to  show  that  the  ab- 
sence of  doors  in  the  cage  of  a  mine,  in  viola- 
tion of  Rev.  Codes,  {  8536,  was  the  proximate 
cause  of  plaintiff's  Injury.— Osteiholm  r.  Boston 
A  Montana  Consol.  Copper  A  Silver  Mining 
Go.  (Mont.)  499. 

I  276.  The  proximate  canse  of  a  servant's 
death  may  be  established  by  circumstantial  evi- 
dence.—0>algate  Co.  V.  Hurst  (OkL)  657. 

i  276.  In  an  action  against  a  mining  com- 
pany tor  iJie  death  of  an  employ^,  evidence 
held  to  support  a  verdict  for  plaiutiff  on  the 
assumption  that  the  failure  to  supply  a  certain 
appliance  was  the  proximate  cause  of  the  ac- 
cfdent.— Coalgate  Co.  v.  Hurst  (Okl)  667. 

i  278.  In  an  action  by  a  brakeman  for  in- 
juries by  the  derailment  of  a  car,  evidence  held 
to  show  that  a  proper  inspection  would  have 
revealed  the  defects  in  the  track.— Denver  & 
R,  G.  R.  Co.  V.  Keiter  (C^)Io.)  1100. 

I  278.  Under  the  factory  act  (Laws  1903,  c. 
866),  Aeld,  that  a  prima  facie  case  not  rebutted 
cmnpels  a  judgment  for  plaintiff. — Lewla  v.  Bar- 
ton Salt  Co.  (Kan.)  783. 

I  278i  In  an  action  for  the  death  of  a  serv- 
ant, certain  evidence  held  to  support  a  verdict 
for  plaintifr.— Coalgate  Co.  v.  Hurst  (Okl.)  697. 

I  278.  In  an  action  for  Injuries  to  a  servant 
«nployed  on  a  roller  coaster  railway  by  the 
sending  of  a  car  up  the  Incline  on  which  he  was 


working,  e^dence  held  to  present  a^uestlon  of 
fact  as  to  defendant's  negligence.- Wiemann  t. 
3.  E.  Jackman  Ry.  Go.  of  Seattle  (Wash.)  844. 

{  278.  In  an  action  by  a  servant  for  in- 
jnries  from  a  premature  blast,  evidence  held 
insntDcient  to  wow  that  defendant  negligently 
directed  the  foreman  in  charge  of  the  loading 
of  the  dynamite  to  tamp  it  with  a  steel  rod.— 
MaguuBon  t.  Johnson  (Wash.)  1043. 

S  278.  In  an  action  by  a  servant  for  injuries 
from  a  premature  blast,  evidence  Aeld-  insuffl* 
cient  to  show  that  defendant  waa  negligent  in 
failing  to  furnish  a  wooden  rod,  and  In  direct' 
ing  the  use  of  a  steel  drill  for  that  purpose. — 
Magnnson  v.  Johnson  (Wash.)  1048. 

I  279.  In  an  action  by  a  servant  for  injuries 
from  a  premature  blast,  evidence  held  to  show 
that  the  injuries  were  caused  by  the  act  of  a 
fellow  servant  in  uaing  a  chnm  drill  in  the 
process  of  loading.— Magnuaon  v.  Johnson 
(Wash.)  1043. 

I  280.  Evidence  held  to  show  that  the  dan- 
gers of  injury  from  a  rail  falling  from  a  fiat 
car  after  being  thrown  on  in  loading  were  as 
ofavions  to  DlalntifC  aa  to  the  foreman.— Puloa 
V.  Denver  ft  R.  O.  R.  Co.  (Utah)  241. 

I  281.  In  an  action  for  injuries  -to  a  servant, 
evidence  held  not  to  show  that  an  employ^  was 

Silty  of  contribntoiy  negligence  in  not  adopt- 
j;  a  safer  method  of  doing  the  w<nk^niege  r. 
Kansas  City  Western  Ry.  Ca  (Kan.)  555. 

I  285.  Ja  an  action  for  the  death  of  a  serr- 
ant,  what  was  the  proximate  cause  of  the  death 
is  a  qnestion  for  the  juiT< — Coalgate  Co.  v. 
Hurst  (Okl.)  657. 

i  286.  A  demurrer  to  the  evidence  in  an  ac- 
tion for  injuries  to  an  employfi  held  proper  un- 
der the  evidence.— Pilgrim  v.  Terdigris  Valley 
Vitrified  Brick  &  TUe  Co.  (Kan.)  564. 

8  28&  Evldmce  hdd  sufficient  to  go  to  the 

jury  on  the  question  of  negligence  of  the  mas- 
ter, where  a  trench  caved  in  onto  a  servant. — 
Anustasakas  t.  International  Contract  Co. 
(Wash.)  342. 

i  286.  Whether  the  customary  warning  to  a 
longshoreman  engaged  in  loading  lumber  on  a 
vessel  under  the  direction  of  the  mate  of  the 
approach  of  a  sHug  load  was  rendered  unnec- 
essary held  for  the  jury.— Anderson  t.  Globe 
Nav.  Co.  (Wash.)  376. 

S  288.  In  an  action  for  Injuries  to  a  serv- 
ant, evidence  held  to  require  submission  to  the 
jury  of  the  issue  of  assumed  risk.— Osterholm 
V.  Boston  &  Montana  Consol.  Copper  &  Silver 
Mining  Co.  (Mont)  499. 

S  288.  Under  the  facts,  held,  it  could  not  be 
said  as  matter  of  law  that  a  servant  aasumed 
the  riflk.- Anostasakaa  t.  International  Con- 
tract Co.  (Wash.)  342: 

I  269.  Whether  a  servant  was  negligent,  held, 

under  the  evidence,  for  the  joryv— Lewla  v.  Bar^ 
ton  Salt  Go.  (Kan.^  783. 

fi  289.  Whether  an  injured  servant  In  per- 
forming his  woric  adopted  the  more  dangerous 
method  of  two  or  more  ways  to  do  the  work  la 
a  question  of  fact.— Speight  v.  Rocky  Mountain 
Bell  Telephone  Co.  (Utah)  742. 

S  280.  In  an  action  for  injuries  to  a  servant 
employed  on  a  roller  coaster  railway  by  the 
sending  of  a  car  up  the  incline  on  which  he  was 
working,  evidence  held  to  present  a  question 
of  fact  as  to  plaintilTa  contrihutoir  negligence. 
— Wiemann  v.  S.  B.  Jackman  Ry.  Go.  of  Seattle 
(Wash.)  844. 

I  289.  That  an  employ^  standing  astride  the 
chain  trough  of  a  roller  coaster  railway  was  in 
danger  of  having  his  clothing  caught  on  the  dogs 
of  the  running  diain  was  immaterial  on  the 
question  of  bis  oontribntoiy  negligence,  where 
the  jnry  fonnd  that  Ua  Injnrj  Am  nec  resnlt 
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tiom  Mm  dancer.— Wiemann  t.  B.  B.  Jadnnan 
Br.  Co.  oC  Seattle  (Wash.)  844. 

I  291.  In  an  action  for  iniuriea  to  a  serr- 
uit  an  iDBtniction  held  itroperly  refused  becaose 
inapplicable  to  the  caae^Scbmldt  t.  Sonth- 
westwn  Brewerr  &  Ice  Co.  <N.  M.)  677. 

I  291.  In  an  Injary  action  hj  a  serrant,  a  re- 
quested change  JbeUproperly  denied.— Spei^t 
T.  Bockj  Hoontaln  Sfell  Tdephone  Co.  (Utah) 
742. 

8  201.  The  difference  between  complaint  and 
Instructions  held  not  such  as  to  make  instruc- 
tions inapplicable  to  tiie  negligence  diarged  in 
oomplaint.— Auustasakas  t.  International  Con- 
tract Co.  (Wash.)  342. 

i  201.  An  Instruction  as  to  obligation  of 
master  to  keep  sate  place  to  work,  vnere  serv- 
ant remained  after  work  was  done,  held  soffi- 
ciently  favorable  to  master.— Anustasakaa  y.  In- 
ternational Contract  Go.  (Wash.)  342. 

i  203.  lastrucdon  on  negligeoce  of  master, 
where  a  trench  caved  on  a  servant,  Md  to  cor- 
rectly state  the  law.— Anustasakaa  t.  Interna- 
tional Contract  Co.  (Wash.)  342. 

S 203.  Instmction  as  to  doty  of  manager  of 
ler  coaster  railway  as  to. sending  cars  up  an 
incline  on  which  plaintiff  was  woAlng  held 
proper  under  the  evidence.— Wiemann  v.  S.  E. 
jadtman  By.  Co.  of  Seattle  (Wash.)  844. 

t  296.  In  an  action  for  Injuries  to  a  servant, 
an  instruction  on  the  issue  of  contributory  neg- 
ligence held  properly  refused.— Schmidt  v.  South- 
western Brewery  ft  Ice  Co.  (N.  M.)  677. 

{  296.  Instmction  as  to  contributory  negli- 
gence of  injured  servant  hM  to  correctly  state 
the  law.— Anustasakaa  t.  latamatlonal  Contract 
Co.  (Wash.)  342. 

nr.  LiABUJTiEg  fob  huubieb  to 

,  TKIBD  PEBSOm. 

tA)  Aeta  mr  Osalavloaa  •<  Berraat* 

J  302.  Where  an  employ^  Is  made  a  spedal 
officer,  the  employer  la  liable  for  his  acta  during 
the  course  of  bis  duty,  even  thourii  in  enese 
of  bis  authority.— Band  T.  Butte  ESeetiie  By. 

Co.  (Mont)  87. 

{  311.  Under  Const,  art  0,  S  36,  abolishing 
the  fellow  servant  rule.  Aeld  that  a  servant  in- 
jured through  the  negligence  of  a  fellow  servant 
may  sue  both  the  master  and  fellow  aervant — 
Coalgata  Co.  v.  Brosa  (Okl.)  425. 

(O)  Aetloaa. 
NeceasI^  of  reply,  aea  Pleading,  |  16& 

MATERIALS. 

Liens  on  real  property  for  nutterials  foinlBhedt 
aee  Mechanics'  Liens. 

MAXIMS. 

Of  equity,  see  Equity.  Si  65,  57. 

MEASURE  OF  DAMAGES. 

See  Damages,  |  U2. 

MECHANICS'  LIENS. 

n.  BIGHT  TO  UEN. 

<0  Avreemeat  or  Consemt  at  Owner. 

{  76.  A  lessee  held  to  have  estopped  himself 
by  his  conduct  from  denying  the  liaoillty  of  his 
interest  In  the  property  to  be  subjected  to  Hens 
for  improvements  made  by  his  •ublessee.— Shaw 
r.  Spencer  (WasiL)  388. 


(B)    BsbooatMMtora,      and  O*atr«etora* 
Workmen  mmA  HmterlmlaMB. 

I  96.  Under  Rev.  Codes.  «|  6110;  611%  fceU 
that  a  person  fumishlnc  cement  to  a  contractor 
hired  by  the  owner  to  build  a  walk  in  front  of 
his  lot  has  a  Uen  upon  the  lot  for  the  ooot.— 
Shaw  T.  Johnston  (Idaho)  809. 


TX.  WAIVEB,  mBOB&BOB,  WBT.wn«^ 
AUD  BATnFAOTIOir. 

Jorladietion  of  aetioi  to  avoid  leieaaa  ot  lien, 
see  Courts,  |  8. 

VH.  ENFOBOXKENT. 

Foreclosure  of  mechanic's  lien  as  breadi  of  in- 
surance policy,  see  Insurance,  |  32S. 

I  804.  Where  a  lessor  did  not  personally  con- 
tract for  any  improvements  made  upon  leased 

firemises  by  the  leasee,  he  was  not  personally 
iable  therefor,  though  he  had,  by  his  conduct, 
e8topi>ed  himself  from  asserting  the  exemption 
of  his  interest  in  the  premises  from  liens  for 
labor  and  materials  furniabed  in  making  th« 
repairs.— Shaw  v.  Spencer  (Wash.)  833. 

S  310.  Attorneys'  fees  allowed  plaintiff  In  a 
mechanic's  lieo  proceeding  are  a  lien  on  the 
property.— Shaw  v.  Johnston  (Idaho)  399. 

f  310.  Under  Rev.  Codes,  |  5121,  held  that 
the  attorney  fee  allowable  Is  not  a  part  of  the 
costs,  but  is  recoverable  although  the  claim  is 
for  less  than  $100.— Shaw  v.  Johnston  (Idalio) 
399.  ' 

VILL  nCBEBOflTT  AOAIKST  UEBB. 

S  SIS.  In  an  action  on  a  contractor'a  bond 
for- damages  for  breach  of  contract  to  erect  a 
bouse,  claims  for  work  and  material  not  in  the 
contract  cannot  be  recovered. — Sheard  v.  United 
States  FideUty  &  Guaranty  Co.  (Wash.)  1024. 

1  815.  In  an  action  on  a  contractor's  bond. 
held,  that  plaintiff  cannot  recover  any  item  of 
costs  incurred  in  a  lien  suit  brought  against 
him  tiiat  was  not  taxed  or  legally  taxable  aa 
costs.- Sheard  v.  United  Statei  Fldelitj  ft 
Guaranty  Co.  (Wash.)  1024. 

I  316.  In  an  action  on  a  ccmtractoi's  bond, 
plaintiff  cannot  recover  costs  for  resisting  a 

claim  for  .work  and  material  not  covered  by 
the  contract.— Sheard  v.  United  States  FldelltT 
&  Guaranty  Ca  (Wash.)  1024. 

I  317.  In  an  action  to  recover  on  a  contract- 
or's bond  for  breach  of  his  contract,  findings  In 
a  lien  suit  brought  against  the  plaintiff,  held 
presumed  to  have  been  within  the  Issues  In 
that  suit— Sheard  v.  United  States  Fidelia  ft 
Guaranty  Go.  (Wash.)  1024. 

MEDICAL  JURISPRUDENCL 

See  Physicians  and  Surgeons. 

MEDIUM  OF  PAYMENT. 

In  general,  tee  Payment,  |  9l 

MEETINGS. 

Of  eorpoiate  directors,  aee  CorporaUmi;  |  28S. 

MEMBERS. 

Of  ^j^^itions  in  general,  aee  Ctnporatituis,  U 
Of  Anna,  aee  Partnendilpb 

MEMORANDA. 

Bequired  by  statute  ot  frauds,  see  Frauds,  Stat- 
ute of.  H  108.  116. 

Use  to  refresh  memory  of  witnesses,  see  Wil- 
nessea,  |  265. 
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MENTAL  CAPACITY. 

Of  rnntOT  affectinx  Talldlty  of  conTeraDCt  u 
color  of  title,  see  Adverse  PoBseBaion,  i  71. 

Opinion  evidence  of  in  civil  action*,  tee  Evi- 
dence, I  47& 

Tomake  will,  tee  Willi,  «  54,  487. 

MERGER. 

Of  cftnae  of  action  In  Jndgnwn^  m  JnAvment, 

METES  AND  BOUNDS. 

Bee  Boondarie*. 

MILEAGE 

Of  wltneee,  see  Witnesses,  I  29. 

MINES  AND  MINERALS. 

Uablllty  ot  mine  operators  for  Injnries  to  on- 
plra^s.  see  Master  and  Servant,  H  101,  102, 
mm,  204.  228,  280.  246. 

Bnpply  of  water  for  mining  sea  Watns  and 
Water  Couraesfl  282. 

I.  PVBUO  imrEBAX  IiAXDa 

(B)  IiOMtlom  Ae«iilsltlOH  of  Olalaas. 

Brror  In  Inatmetioni  in  action  to  quiet  title 
to  elaimB,  enzed  by  giving  other  instmctlons. 
see  Trial,  |  28& 

I  14.  Rev.  St  U.  8.  H  2822,  2824  (U.  S. 
Comp.  St.  1901,  pp.  1425,  1426).  held  a  grant 
to  the  state  by  inierence  of  the  ri^t  to  aad  to 
the  general  reqalrements  of  the  federal  stat- 
utes relating  to  the  location  of  placer  mines. — 
Saxton  V.  Peny  (Colo.)  28L 

J 19.  The  regnirements  of  Mills'  Ann.  St 
136,  relating  to  posting  notice  of  vlacer  mln- 
g  location.  Held  not  in  conflict  with  federal 
statDtes  on  the  same  sobject.  Rev.  St  U.  S. 
H  2822,  2824  (U.  &  Oomp.  Bt  1001.  pp.  1425, 
1^6).— Bazton  v.  Perr?  (Colo.)  2S1. 

I  10.  If  hj  any  reasonable  constmction  the 
language  in  the  description  in  a  notice  of  loca- 
tion mil  import  notice  to  anbsegnent  locators, 
It  is  snfllcient— Snowy  Peak  Mining  Co.  v. 
Tamarack  &  Chesapeak  Mining  Co.  (Idaho)  60. 

1  20.  The  requirements  of  Mills'  Ann.  Bt. 
I  SlSe,  relating  to  marking  boundaries  of  placer 
mining  locations,  held  not  in  c<mflict  with  fed- 
eral statutes  on  the  same  subject.  Rev.  St.  U. 
8.  M  2322.  2324  (U.  S.  Comp.  St  1901,  pp. 
1425,  1426).— Saxton  v.  Perry  (Colo.)  2aL. 

I  20.  Mills*  Ann.  St.  |  3136,  requiring  bonnd- 
aiy  stakes  at  the  angle  of  a  placer  mine,  held 
not  to  conflict  with  Rev.  St.  U.  S.  |  2331  (U. 
S.  Comp.  St  1901,  p.  14S2),  relating  to  ^acer 
daims  on  surveyed  lands.— fiaxtoa  t.  Ferry 
(Oolo.)  281. 

I  20.  Under  Mills*  Aun.  St.  |  8136,  a  locator 
of  a  placer  mine  held  bound  to  sink  posts  into 
the  ground  to  mark  the  boundary,  regardless  of 
whether  the  location  was  made  on  unsurveyed 
government  laud  or  oa  surveyed  land.— Saxton 
V.  Perry  (Colo.)  281. 

I  23.  Under  Rev.  Bt  U.  S.  I  2824  (U.  & 
Comp.  SL  1901,  p.  1426).  work  done  on  one 
mining  claim  for  toe  benefit  of  more  must  be  of 
such  a  character  as  to  benefit  all  the  claims.— 
Big  Three  Min.  ft  Mill.  Co.  t.  Hamilton  (Cal.) 
801. 

I  23.  In  an  action  to  quiet  title  to  a  mining 
claim,  evidence  that  defendant  had  continuous- 
ly, up  to  and  after  the  repeal  of  the  law  of  18&7 
(St.  1807,  p.  214,  c.  150),  prosecuted  work  un- 
der a  system  tending  to  the  development  of  (ki 
claim  and  other  claims  which  he  had  loc^tn? 
and  that  a  part  of  the  work  had  been  done 


In  tin  boondarfei  of  Aa  daim  In  sidt,  waa  snf- 
fident  to  estabUah  possesrion  of  tne  mtirt 
claim  to  the  extent  of  the  vidble  boundaries. — 
Big  Three  Min.  ft  Mill.  Co.  t.  Hamilton  (OaL> 

sol 

I  25.  Resumption  of  assessment  worii  i^or 
to  inception  of  intervening  ri^t  prevents  for- 
feitore.— SnowT  Peak  Mining  Co.  v.  Tamarack 
ft  Chesapeak  Mining  Co.  (Idaho)  60. 

I  26.  A  person  locating  a  mining  claim  un- 
der the  law  of  1897  (Bt.  1807,  p.  214,  c.  1^), 
and  complying  with  the  requirements  of  that 
act  cannot  be  disturbed  undf  he  is  in  default.— 
Big  Three  Min.  ft  MiU.  Oo.  t.  HamUton  (Cal.) 
801. 

I  26.  Taws  1809.  e.  4S,  |  0,  waiving  provi- 
sions of  the  act  relating  to  discovery  snafts  as 
to  locations  west  of  the  summit  of  the  (Cascade 
Mountains,  construed  in  view  of  sections  1,  2, 
held  to  apply  to  relocations  of  forfeited  or  aban- 
doned claims  under  section  8,  as  well  as  to  orig- 
lual  locations.— National  MllL  ft  Min.  Co.  v. 
Piccolo  (Wash.)  868. 

I  27.  Where  locators  of  a  placer  mine  are 
not  in  actoal  possession,  but  at  most  are  in  con- 
structive possession,  their  location  must  be  valid 
to  be  eiraetnal  antnat  one  who  seeks  to  relo- 
cate the  gionnd.— «axton  t.  Peny  (Gdo.)  281. 

f  29.  Requisites  of  adverse  possession  on 
which  title  to  mining  property  is  based,  stated. 
—Big  Three  Min.  ftMUI.  Co.  v.  Hamilton  (Cal.) 
301. 

I  29.  A  mining  location,  made  while  the  law 
of  1897  (St.  1^,  p.  214,  c.  159),  was  In  force, 
but  invalid  for  uoncompllance  with  that  law, 
Is  valid,  if  the  mining  laws  of  the  United  States 
have  been, complied  with,  and  there  are  no  in- 
tervening rights  before  the  repeal  of  that  law, 
and  the  claim  had  been  occopled,  held  and  work- 
ed up  to  the  time  of  and  after  such  repeal.— Big 
Three  Min.  ft  Mill.  Co.  v.  Hamilton  (Cal.)  301. 

I  88.  In  an  action  to  quiet  title  to  mining 
daims,  evidence  Acid  to  sustain  special  findings 
of  the  Jury  as  to  the  amount  of  woA  done  dnr* 
ing  one  year  on  claims,  the  title  to  which  was 
in  issue.— Big  Three  Min.  ft  Mill.  Co.  T.  Hamil- 
ton (Cal.)  .301. 

I  88.  Whether  work  done  on  a  mining  claim 
is  such  as  to  benefit  or  develop  other  claims 
and  so  satisfy  the  requirement  as  to  develop- 
ment of  sudi  datms  is  a  qnestlon  of  fact— Big 
Tht«e  Min.  ft  Hill.  Co.  T.^amilton  (Ctel.)  301. 

I  38.  In  an  action  to  quiet  title  to  mining 
claims,  evidence  held  to  warrant  a  finding  that 
the  work  done  on  one  dalm  was  not  for  the 

Eurpose  of  developing  two  other  cl^ms  located 
y  the  same  persons  and  had  no  tendency  to 
devel<9  either  of  them.— Big  Three  Min.  ft  Mill. 
Co.  V.  Hamilton  (Cal.)  801. 

I  3.8.  Instructions.  In  an  action  to  quiet  title 
to  mining  claims,  when  coustmed  together,  held 
not  to  have  a  tendency  to  mislead  the  jury.— Big 
Three  Min.  ft  MUL  Co.  v.  Hamilton  (CaJ.)  801. 

I  38.  In  an  action  to  quiet  title  to  mining 
claims,  evidence  held  Insumclent  to  show  title 
tn  defendant  by  adverse  possession.— Big  Three 
Min.  &  Mill.  Co.  v.  Hamilton  (Cal.)  301. 

i  38.  Where  necessary  improvement  work  is 
done  on  a  mining  claim,  failure  to  pay  for  such 
work  will  not  be  considered  in  an  action  to 

auiet  title  to  the  claim.— Big  Three  Mfau  &  Mill, 
o.  V.  Hamilton  (Cal.)  301. 

§  38.  An  instruction  as  to  the  evidence  suf- 
ficient to  satisfy  a  Jury  that  plaintiff,  in  an  ac- 
tion to  quiet  title  to  mining  claims,  failed  to 
perform  the  necessaiy  work  upon  ue  dainw. 
held  correct  under  Code  Civ.  Proc.  |  2061.— Big 
Tbree  M\n.  ft  Mill.  Oo.  v.  Hamilton  (CaL)  sin. 

I  88.  In  an  action  to  quiet  titie  to  mining 
claims,  evidence  as  to  the  dtaracter  of  improve- 
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menbi  placed  on  the  claims  aod  affidavits  as  to 
labor  performed  AeM  admls^ble  under  St.*  ISBH, 
p.  219.  c.  15Q.— Big  Three  Mln.  &  MUL  Co.  t. 
HamiltOD  (Cal.)  3Ca. 

f  38.  EyideDce,  in  adverse  snit  for  appllca* 
tlon  for  patent,  held  to  sapport  judgment  for 
defendant.— Snow;  Peak  Mimns  Co.  v.  Tama- 
rack &  Cheaapeak  Mining  Go.  (Idaho)  60. 

I  88.  Plaintiff  In  an  adverse  suit  cannot  set 
up  that  a  third  penon  has  made  a  Bal»egueDt 
location  of  the  same  property,  where  his  suit 
ia  not  based  on  such  location.— Snow;  Peak 
Minins  Co.  v.  Tamarack  &  Cheaapeak  Mining 
Co.  (raaho)  OX 

H.  TITIfE,  OOHTETAHOES,  AMD 
OONTBAOTfl. 

(O)  I^M««,  Umums,  mnA  0*»ti«eto. 

Uabllltr  of  master  for  injuries  to  employes, 

see  ^laster  and  Servant,  $ 
Questions  reserved  for  review  in  action  for 

death  of  miner,  see  Appeal  and  Error,  M  308, 
■  309. 

I  70.  A  mining  lease  construed.— Patton  t. 
Hamilton  Coal  ft  Mcteantile  Co.  (Kan.)  764. 

m.  OFHRATXON  OF  ITOfBl,  QUAB- 
BIES,  AHD  WEIXI. 

(A)  StetntosT  RcvvlMloB. 

Subjects  and  Utles  of  statutes,  see  Statutes, 
1 125. 

(B)  Minln«  FattBcnhlps  Md  Comp«al«H*. 

Sale  of  corporate  stock,  see  Corporations,  }  118. 

(C)  Klvlits    aad    Llabtllflcs    Ineldent  to 

Working. 

Appellate  jurisdiction  of  suit  to  restrain  de- 
positing of  tailinsa  or  refuse  in  water  courses, 
Bee  Courts,  X  212. 

Liability  of  master  for  injuries  to  servant  from 
defective  or  dangerous  condition  of  mines, 
quarries,  and  excavations,  see  Master  and 
Servant.  9f  118,  129.  137,  204,  228;  m 

MINORS. 

See  Infants. 

MISCONDUCT. 

See  Contempt. 

Of  counsel  at  trial,  see  Criminal  Law,  H  700- 

730. 

Of  or  affecting  jurors  in  general,  see  Criminal 
Law,  I  855. 

MISJOINDER. 

Of  parties,  see  Parties,  i  91. 

MISREPRESENTATION. 

See  ^raad. 

Affecting  right  to  specific  performance  of  con- 
tracts, see  Specific  Performance,  f  53. 

Affecting  validitf  of  contract  of  sale,  see  Ven- 
dor and  Parchaser,  S  37. 

Affecting  validity  of  deed,  see  Deeds,  i  70.. 

Affecting  validity  of  insurance  policy,  see  In- 
surance, Sfi  2.'^2d2. 

Affecting  validity  of  subscription  to  corporate 
stock,  see  Corporations,  9  80. 

Of  age  as  affecting  liability  o{  master,  see 
Master  and  Servant,  g  230. 

MISTAKE. 

In  description  of  property  In  deed,  see  Deeds, 
{  115. 

In  entry  on  and  possession  of  land,  see  Adverse 

PosncBsion,  §  Go. 
Liability  of  attorney  for  mistake,  see  Attorney 

and  Client.  §  107. 


MITIGATION. 

Of  damages  for  injuries  caused  bj  moi»,  see 
Mtmicipal  Corporations,  i  74S. 

MOBS. 

liability  of  city  for  injuries  caused  by  mobs, 
see  Municipal  Corporations,  |  743. 

MODIFICATION. 

Of  compromise  and  settlement,  see  Compromise 
and  Settlement,  {  18. 

Of  judgment  or  order  oo  application  for  ali- 
mony, see  Divorce.  |  245. 

Of  requested  instructions,  see  Trial,  |  267. 

MONEY. 

Compensatlra  for  nse,  see  Interest. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  mone7t  we  Blllm 

and  Notes. 

Interest  on  loans,  see  Interest. 

Bight  of  subrogation  for  money  lent  to  dis- 
charge incumbrance,  see  Subrogation*  1  23. 

MONEY  PAID. 

Kecoveiy  of  price  paid  for  goods,  see  Sales,  | 

393. 

Recovery  of  price  paid  for  land,  see  Vendor  and 

Purchaser,  1  341. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  goods,  see  Sales,  1 

303. 

Recovery  of  price  paid  for  land,  aee  Vendor  and 
Pnrchaser,  S  341. 

I  17.  An  action  for  money  had  and  received 
may  be  sustained  by  proof  Uiat  defendants  re- 
ceived something  belonging  to  plaintiff  which 
ought  to  be  regarded  as  money  as  between  the 
parties.— Duncan  v.  Holder  (N.  M.)  685. 

MONOPOLIES. 

Validity  of  contract  providing  for  use  of  monop- 
olized articles  or  materials  in  construction  of 
gublic^i^covemen^  see  Municipal  Corpora- 

n.  TBUSTS  AHD  OTKEB  OOKBIHA- 
TIOKB  nr  REBTRAHIT 
OF  TBADE. 

Commitment  of  aocoaed,  see  Criminal  Law,  f 

241. 

Jurisdiction  of  prosecution,  see  Criminal  Law* 
I  80. 

I  10.  St.  1907,  c  530,  prohibiting  combina- 
tions in  restraint  of  trade,  held  not  unconstitu- 
tional nor  in  conflict  with  Pen.  Code,  {  182,  de- 
fining criminal  conspiracies. — People  v.  Sacra- 
mento Butchers'  Protective  Ass'n  (Cal.  App.) 
712. 

§  29.  That  an  agent  in  Joining  a  conspiracy 
in  restraint  of  trade  in  his  representative  ca- 
pacity exceeded  his  authority,  or  acted  without 
the  knowledge  or  sanction  of  his  principal  was 
a  matter  of  defense  to  the  latter.— People  v. 
Sacramento  Butchers'  Protective  Ass'n  (CaL 
App.)  712. 

S  31.  An  indictment  for  conspiracy  In  re- 
straint of  trade,  in  vtolation  of  the  antl-tmat 
act  (St.  1007,  c.  530),  Md  to  snfficiently  charge 

that  accused  acted  in  his  representative  capacity 
as  Bfipnt  for  a  meat  company  and  not  as  an  in- 
dividual.—People  v.  Sacramento  Butchers'  Pro- 
tective Ass'n  (Cal.  App.)  712. 
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'  I  81.  An  Ibfonnation  for  coDspincy  in  re- 
ctraint  of  trade  need  not  allege  the  dates  on 
whicb  tbe  acts  of  the  alleged  consiniators  were 
committed. — ^People  v.  Sacnunento  Butchen* 
FiDtectlve  Aas'n  (CaL  App.)  712. 

i  81.  An  infonnation  for  conspiracy  need 
not  allege  the  acts  conatituting  tbe  actual  ac- 
compllahment  of  the  object.— People  t.  Sacra- 
mento Butchen*  ProtectlTe  An'n  (Cal.  App.) 
712. 

I  81.  An  Information  for  isolating  the  anti- 
trust  act  (St.  1907,  c.  530,  |  1)  heU  not  defect- 
Ire  for  failure  to  identify  the  persons  consti- 
tuting an  assodetion  with  whom  defendant  was 
chaii^  to  hare  conspired.— -People  Sacra* 
mento  Butchers'  Protectlre  As8*n  (OaL  App.) 
712L 

I  81.  An  information  for  violating  the  anti- 
trust act  (St.  1907,  c  S30)  held  to  state  an  of- 
fense under  siibdiTisions  1,  3,  S  1.  and  was  not 
defective  for  failure  to  allege  that  defendants 
were  able  to  control  the  market.— People  v. 
Sacramento  Butdiexa'  Protective  Aas'n  (OaL 
App.)  71^ 

I  31.  In  a  prosecution  of  a  bntchers'  associa- 
tion and  a  meat  company  for  conspiracy  In  re- 
straint of  trade,  the  association's  by-laws  held 
admlsdble. — People  t.  Sacramento  Butchers' 
Protective  Abs'q  (Cal.  App.)  712. 

S  31.  Id  a  prosecution  for  conspiracy  in  re- 
straint of  trade,  an  Instruction  held  supported 
by  the  evidence.— People  v.  Sacramento  Butch- 
ers' -Protective  Ass'n  (Cal.  App.)  712. 

{  31.  In  a  prosecution  for  conspiracy  in  re- 
straint of  trade,  in  violation  of  the  anti-trust 
act  (St.  1007,  c.  S30)  evidence  of  other  dis- 
criminating acts  than  those  charged  held  ad- 
missible as  corroborative. — People  v.  Sacramen- 
to Butchers'  Protective  Ass'n  (Cal.  App.)  712. 

§  81.  Evidence  held  to  sustain  a  convlctltMi 
for  entering  a  combination  in  restraint  of  ti&de, 
in  violation  of  the  anti-trust  act  (St.  1907,  c. 
S30).— People  v.  Sacramento  Butchen'  Protect- 
ive Ats'n  (Cal.  App.)  712. 

MORTGAGES. 

Renewal  of  note  barred  by  limitations  as  re- 
vival of  mortgage,  see  Limitation  of  Actions, 
I  197. 

Subrogation  of  mortgagees,  see  Subrogation,  S 
23. 

I.  BEQUISITES  JLKD  TAIJDITT. 

<A)  ir«tmr*  and  EsHentlals  of  CanverABces 

M  Seenrlty. 

$  33.  A  conveyance  of  land  absolute  In  form 
held  a  mortgage  to  secure  the  payment  of  a 
debt.— Raski  v.  Wise  (Or.)  984. 

I  38.  Evidence  Aeld  to  show  that  a  deed  con- 
veyed title  absolutely,  and  not  as  security.— 
Mansfield  v.  Hill  (Or.)  471. 

IV.  BIGHTS  AND  UABILITIES  OF 
PARTIES. 

Rights  of  mortgagee  to  lien  for  taxes,  see  Tax*- 

tlon,  i  531. 

-VI.  TBAHSFES  OF  FBOPERTT  MOBT- 
GAGED  OR  OF  EQITITT  OF 
BEDEMPTIOH. 

I  294.  The  maxim  "once  a  mortgage,  always 
a  mortgage"  do«^  not  prevent  a  mortgagee  by 
sQbeequent  contract  from  purchasing  the  equi- 
ty of  redemption,  or  from  obtaining  a  release  of 
it  for  an  adeiiuate  consideration.— Kaski  v.  Wise 
<Or.)  984. 

I  2B0.  A  sale  by  a  grantee  in  an  absolute 
deed,  subject  to  the  agreement  to  reconvey  to 
the  grantor,  of  the  timber  on  tbe  premisM  to 


the  grantor,  heUt  Aot  to  operatt  as  &  rdlnauiah- 
Dient  of  the  grantor's  eqoltr  of  redemption.— 
BaaU  V.  Wise  (Or.)  OSl 

▼n.  patmsht.  or  pERFOBXAvoa 

OF  OOHDinOir  BEXiEASB, 
AND  SATISFACTION. 

Renewal  of  note  barred  by  limitations  as  re- 
vival of  mortgage,  see  Limitation  of  Actions, 
H  164,  197. 

Z.  FOREOLOSUHE  BT  ACTION. 

(B)  Rl0bt  to  VovmIom  ««<  DotoBMa. 

I  419.  In  foreclosure,  to  authorize  recovery 
against  defendant  not  claiming  under  the  mort- 
gagor, plaintiff  must  show  that  the  mortgagor 
had  title.— Cooper  v.  Rhea  (Kan.)  799. 

(D)  LImltatiOM  wukA  iMbM. 

Bar  of  debt  by  limitation  as  affecting  mortgage 
security,  see  Limitation  of  Actions,  i  167. 

Renewal  of  note  baned  by  limitations  as  reviv- 
al of  mortgage,  aee  Umitation  of  Actions,  | 
1(M. 

(P)  PleadlMV  and  Bv-ldeate. 

8  459.  In  view  of  B.  &  G.  Comp.  {  97,  ftcM 
that  a  variance  on  Coreclosnre  as  to  the  mort- 
gage note  was  not  material.— Kelsaj  t.  Taykir 

(Or.)  609. 

(I)  Jiidirm«iit  or  Deere«  ud  Bxeevtion. 

I  494.  An  entry  of  judgment  of  foreclosure 
on  a  mortgaffe  to  secure  the  payment  of  a  note, 
providing  for  "sale  after  six  months,"  constru- 
ed.—Brumbaugh  V.  WilscHi  (Kan.)  792. 

S  496.  In  an  action  to  set  aside  part  of  a 
foreclosure  decree,  a  certain  waiver  by  plaintiff 
held  not  to  constitute  a  ratification  of  the  va- 
lidity or  regularity  of  the  decree.— Miller  v. 
Shute  (Or.)  467. 

(J)  sale. 

Due  process  of  law  in  proceedinn  to  vacate 
sale,  see  Constitutional  Law,  1  9W. 

(O)  Operation  and  BBeet. 

i  587.  A  decree  of  foreclosure  against  a 
mortgagor,  who,  before  foredosnre,  h^,d  con- 
veyed his  title  to  a  third  person  In  fraud  of 

creditors,  does  not  foreclose  the  rights  of  tbe 
grantee  if  he  is  not  a  party  to  the  proceeding 
by  valid  service.— Harding  t.  Glllett  (OlcL)  665. 

XL  REDEMPno'W. 

I  504.  Right  of  a  part  owner,  tenant  in  com- 
mon or  joint  tenant  of  an  equity  of  redemption 
to  redeem,  stated.— Harding  t.  Oiliett  (Oki.) 

0G5. 

8  600.  In  a  suit  for  an  accotuting  and  to 
have  a  deed  of  realty  declared  a  m<M:tgage,  in- 
terest on  an  indebteoneas  held  not  chargeable 
against  the  grantor.— Raski  v.  Wise  (Or.)  984. 

{  611.  A  conveyance  by  a  mortgagor  in 
fraud  of  creditors  held  not  subject  to  attack 
by  a  grantee  of  the  purchaser  at  a  void  foreclo- 
sure sale  in  a  proceeding  by  tho  grantee  of  the 
mortgagor  and  her  assigns  to  redeem  the  prem- 
ises  after  vacation  of  the  fbreclosure  decree.— 
Harding  v.  Gillett  (Oki.)  865. 

S  621.  In  an  action  by  the  owner  of  the 
equity  of  redemption  against  a  mortgagee  in 

Soasession  for  an  accounting  and  to  redeem,  a 
ecree  fixing  a  time  for  redemption,  and  order- 
ing a  sale  If  redemption  be  not  made  within 
that  time,  held  not  error,— Harding  t.  GUIett 
(OkL)  665. 

MOTIONS. 

For  parMmilar  pw-pose*  or  retie/. 
Amendment  of  pleadlnga,  see  Finding.  8  238. 
Change  of  venue,  see  Gnminai  Law,  f  184 
Continuance,  see  Continuance,  {  40. 
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Direction  of  verdict,  see  Trial.  ||  177,  178. 

Dismissal  of  action  or  iKHiaidt,  see  Trial.  1 165. 

DiBmissal  of  appeal  or  writ  of  artor,  na  Ap- 
peal and  Error,  |  801. 

Mew  trial,  see  Orimlnal  lAw.  1  9M;  New  Trial, 
H  114-163. 

0^e|^ti|^  T^^tlng  jodgment,  see  Jndsment,  {{ 

QuBshlng  or  lettiDg  aside  Indictment  or  info^ 
mation.  see  Indictment  and  Information,  || 
137,  14a 

Quashing  venire,  see  Jury,  U  116,  US. 
Relating  to  pleadings,  see  Pleading,  M  341,  345. 
Review  of  report  of  referee  on  motion  in  trial 
conr^  see  Reference,  fi  107. 

MOTIVE 

Etvidence  of  In  civil  actions,  see  Evidence,  | 
151. 

Of  warehoosemen  as  to  sale  of  grain  without 
antbority,  see  Warehoosemen,  |  86. 

MOTOR  VEHICLES. 

Gonenrrent  and  conflicting  regulations  hj  state 
and  municipalities,  see  Municipal  Corpora- 
tions. S 

On  street,  action  for  injories  from  negligent  or 
wrongful  use  of  street,  see  Mnniclpal  Cor- 
porations, I  706. 

On  street^  speed  regulations,  see  Municipal 
Oorporations,  |  706. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts,  || 
41-13a 

Irrigation  districts,  see  Watani  and  Water 
Courses,  H  227-268. 

Restraining  intezferenoe  with  corporation  main- 
taining sewar  Mrstem.  see  Injunction,  |  S. 

Street  xallro^  see  Stieat  Railroads. 

I.  OBBATIOK,  AMEBATIOW,  EXIST- 
ENOB,  AMD  DIBSOl.UTrOK. 

(O)  AaseadBteat,  RepMl,  or  Forfcltave  o< 
Charter,  aaa  Dtaaolntloa. 

Effect  of  previous  adjudication  of  valMlty  of 
see  Courts,  |  93. 

n.  ooTEiunoBirrAX.  powers  ahd 

FUNCTIONS  IN  OENEBAIu 

Delegation  to  municipalities  of  power  to  control 
traffic  in  Intoxicating  liquors,  see  Intoxica- 
ting Liquors,  8  10. 

I  54.  "Charter  for  municipal  purposes,"  de- 
fined.—Grennan  V.  Carson  (OkL)  926. 

I  57.  A  city  has  no  power  except  such  as  is 
conferred  by  legislative  grant  either  expressly  or 
by  necessary  implication.— Palmer  v.  City  of 
Helena  (Mont.)  512. 

m.  IXai8I.ATIVE  OONTBOI.  OF  MtU- 
NIOIPAI.  ACTS,  RIGHTS,  AND 
LIABIUtTIES. 

Of  counties,  see  Counties,  |  24. 
Self-executing  constitutional  provisions  ranrv 

ing  to  municipality  right  of  referendum,  see 

Constitutional  Law,  |  S3. 

nr.  PROCEEDINOS  OF  CMiinraiL  OB 
OTHER  GO'VERNXNO  BODY. 

Admissibility  in  action  for  malicious  prosecution, 
Bee  Malicious  X*rosecution,  %  58. 

(B)  Ordinances  and  By-IiAwa  ta  General. 

Effect  of  Constitution  on  laws  previously  in 
force  relntinf;  to  initiative  ana  referendum, 
see  Constitutional  Law,  §  24. 

Restraining  enforcpment,  see  Injunction,  §  85. 


I  lOe.  Portland  City  Charter.  {  108,  enacted 
January  28,  1906  (Sp.  Laws  1006,  vToS),  Md 
to  control  as  to  the  Ume  of  filing  a  petition  tm 
referendum  of  a  franchise  ordinance  after  its 
passage  from  veto,  notwithstanding  Const,  art. 
4,  I  1,  amended  in  June,  1906,  by  adding  sec- 
tion la,  and  Act  Feb.  ^,  IfijUT  (Laws  1W7,  p. 
406)  {  11;  Bo  that  such  petitltm  most  be  filed 
within  IS  days  from  the  final  passage  of  the 
ordinance,  ana  not  within  SO  days,  as  provid- 
ed by  section  IL^tate  v.  P«tland  Ry.,  Light 
&  Power  Co.  (Or.)  OSS. 

S  106.  Portland  City  Charter,  enacted  Jan- 
uarr  2S,  1003  (Sp.  Laws  1906,  p.  52),  grantios 
to  the  pef^le  a  general  right  of  Initiative  and  a 
limited  right  of  referendum  as  to  franchise  or- 
dinance^ was  a  lawful  exercise  of  legislative 
power.-^tate  T.  Portland  Ry.,  Ugkt  £  Power 
Oa.  (Or.)  95& 

S  112.  A  title  to  an  ordinance  held  no  part 
of  the  same:  a  title  not  being  required  by  law. 
—Ex  parte  Snowden  (CaL  App.)  724. 

V.  OFnOBBS,  AOBHTS,  ANB  EM- 

Eligibility  of  women  to  vote  for  marshals,  aea 

l^ections.  fi  65. 
Of  counties,,  see  Counties.  U  63,  101. 
Responsibility  for  homidae  resulting  from  eol- 

lEsion  with  vehicles  ot  fin  departmmt,  seo 

Homicide,  |  101. 

(B)  Mvnlelpal  DMartncmta  OSeera 
■AereoC 

S  176.  Laws  1907,  c.  130  (Rev.  Codes,  ff 
3304-3317)  establishing  a  poUce  commission  for 
cities,  held  to  repeal  Rev.  Codes,  U  821«»  32sa 
—State  V.  Quinn  (Hont)  506. 

I  182.  Under  Rev.  Oodes,  i  3264,  the  chief  of 
police  of  a  city  held  a  mere  police  officer  not- 
withstandbig  sections  8216.  SSSa— State  v. 
Quinn  (Mont.)  Cf». 

i  182.  The  chief  of  police  of  a  city  keld  with- 
in Laws  1907,  c.  136  (Rev.  Codes,  U  3304- 
3317),  and  one  appointed  diief  of  boifee  may 
not  be  removed  under  sections  3216)  ^SOi— State 
T.  Quinn  (Hont)  006. 

Vn.  OONTRAOTS  IN  OENEBAK. 

Laws  impairing  obligation  of  contracts;  see  Cm- 

Btitutlonal  Law.  {  144. 
Of  counties,  see  Counties,  S  113. 

I  237.  Under  Seattle  City  Charter,  art  6,  I 
14,  held,  that  a  subsequent  notice  to  bidders  tor 
a  contract  without  necessary  specifications,  aft- 
er giving  notice  for  bids,  renders  all  bids  for 
the  contract  and  subsequent  proceedings  void. — 
Goshert     City  of  Seattle  (Wash.)  sSo. 

IX.  FUBIJO  mPBOTEKENTS. 

(A)  Power    to    Hake    Improvements  or 

Grant  Aid  Tberefor. 

Acquisition  of  electric  power  plant  by  cCHidem:- 
nation,  see  Eminent  Domain,  M  85,  47. 

Deprivation  of  property  without  due  process  <lt 
law,  see  Constitutional  Law,  S  2S8. 

Estoppel  by  admission  In  pleading  to  deny  dedi- 
cation or  establishment  of  street,  see  Plead- 
ing. {  86. 

Measure  of  compensation  for  property  taken, 
see  Ekniuent  Domain,  |  126. 

(B)  Prellmlnarr    Proecedinn   aa<  Ordi- 

nances or  Resolntions. 

Estoppel  by  participation  in  Judical  proceed- 
ings, see  Estoppel,  $  68. 

8  293.  Under  St  188S,  c.  163,  I  8,  the  res- 
olution of  intention  passed  by  a  city  council  to 
construct  a  public  improvement  is  the  basis  on 
which  all  further  proceedinn  must  stand. — Pa- 
cific Paving  Co.  v.  Verso  (Cal.  App.)  590. 
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t  804.  An  order  for  the  conatractlon  of  a 
Bldewalk  held  insufBdeot  for  failure  to  design 
Mate  tlie  material  as  zoqnired  by  ordinance.— 
atr  of  Pn^  T.  Wiatm  (Colo.)  224. 

i  820.  An  inroffident  order  for  the  conttroo- 
wa  of  a  sidewalk  Jbfid  not  made  effective  by  a 
•nbaeqnent  ordinance.— Qt7  at  Pueblo  v.  win< 
tenlColo.)  224. 

(0>  Cmmtrmetmrn 

I  S27.  San.  Law*  1907-08.  c.  10,  art.  1.  { 
4,  requiring  contract  to  be  let  to  the  beat  bidder, 
is  intended  to  promote  actual,  honest  compe- 
tltlon.— Reed  t.  RocUlS-Gibson  Const  Co. 
<Okt.)  168. 

f  S30.  A  contract  for  the  pavement  of  city 
streets  bv  the  use  of  a  patented  material  held 
not  Invslid  in  the  absence  of  actual  fraad. — 
Reed  v.  Bockllff-Giheon  Obnst  Co.  (Obi.)  108. 

I  840.  A  resolution  lA  Intention  to  pave  a 
part  of  certain  streets  keM  iiuufficient  to  ros- 
taln  an  assessment  fbr  work  done  ontside  the 
Intemection  described  under  St  1885,  e.  IBS,  { 
S^Padflc  Paving  Co.  t.  Verso  ((3al.  App.)  600. 


(D)  Da 

Oompensstion  or  damages  for  i»Dpert[  taken 
under  power  of  eminent  donudn,  see  Eminent 
Domain. 

Bepeal  of  statute  authorizing  recovery  of  dam- 
ages as  depriving  of  property  without  due 
process  of  law,  see  Constitutional  Law,  I  280. 

Bepeal  of  statutes  authorising  recovery  of  dam- 
ages as  Impairing  obligation  of  contract,  see 
Constitutional  Iaw,  |  144. 

{  383.  Plaintiff,  whose  means  of  access  to  his 
place  of  business  was  destroyed  by  an  obstruc- 
tion of  an  alley,  held  entitled  to  recover  from 
the  dty.— 8w««n«r  t.  City  of  Seattie  (Wash.) 
84S. 

I  404.  Evidence  held  not  to  show  plaintiff's 
house  was  built  after  paesage  of  ordinance  rale- 
Ing  street  grade,  so  as  to  prevent  recovery  of 
damaKes  on  account  of  the  house. — Rmlth  v.  City 
of  Butte  (Mont.)  400:  Stone  v.  Same  (Mont.) 
411 ;  Maley  v.  Same,  Id. 


AaMUMemta  tor  BeK»flts,  mM.A  Sveelal 
Taxes. 


I  408.  An  amendment  to  a  dty  charter  held 
to  have  authorized  an  assessment  on  adjaceut 
property  for  water  main  itniirovements  (B.  &  C. 
Comp.  1  2727).— Irving  Real  Estate  Co.  v. 
City  of  PorUand  (Or.)  955. 


(P)  Bnforcement  of  Aue«am«iita 
clml  Taxes. 


aKil  Bpe- 


I  502.  Where  an  assessment  top  a  street  im- 
provement was  Invalid  on  its  face  because  not 
sustained  by  the  resolution  of  intention  nor 
levied  as  provided  by  St.  1899,  p.  297,  e.  2,  S  8, 

firoperty  owners  were  not  bound  to  appeal  there- 
rom,  but  could  plead  such  invalidity  as  a  de- 
fense to  proceedings  to  enforce  the  assessment 
— Padflc  Paving  Co.  v.  Verso  (Cal.  Aw.)  tSOO. 

X.  POLICE  POWSR  AMD  BEGVLA- 
TIOK8. 

Resulation  tii  licenses  and  license  taxes,  see 

Oeenses,  I  6. 
Rwulation  of  traffic  In  inbolcating  tlqaors,  see 

Atozicating  Liquors,  f  10. 

(A)  D«l*«aUaa. 


■ixtent.  «■< 
Power. 


Bxerelse  of 


I  691.  Denver  City  Ordinances,  (  594,  au- 
thorizing refusal  of  billboard  permfte  In  the  dis- 
cretion of  the  police  and  Are  board,  held  invalid 
as  an  unauthorised  delej^tion  of  legislative  dis- 
cretion.— Curran  Bill  Posting  &  Distributing  Cq, 
T.  City  of  Denver  (O)lo.)  201. 

S  592.  A  city  ordinance  limiting  the  speeA 
of  vehicles  In  streets  held  not  to  impose  so 


vere  a  penalty  as  to  render  the  ordinance  Inval- 
id as  out  of  harmony  with  the  laws  of  the  stete. 
—Ex  parte  Snowden  (Cal.  App.)  724. 

5  582.  A  city  ordinance  held  not  Invalid  as 
In  conflict  with  Motor  Vebicle  Act  (Act  March 
22.  1906 ;  St  1906,  e.  612),  as  amended  by  St 
1907,  c  500.— Ex  parte  Snowden  (Cal.  App.) 
724. 

6  582.  The  mere  fact  that  the  state,  in  the 
exerdse  of  the  police  power,  has  made  certain 
regulations  does  not  prohibit  a  municipality 
from  exacting  additional  requlr^ents,  so  long 
OS  there  be  no  conflict  between  the  two;  anoL 
so  long  as  the  regulremente  of  -the  municipal 
by-law  are  not  in  themselves  pemtclons  as  be- 
ing unreasonable  or  discriminatory,  both  will 
stand.— Bte  parte  Snowden  (OaL  App.)  724. 

I  692.  A  dty  ordinance  held  not  contrary  to 
the  declarati<m  of  policy  of  the  state  as  em- 
bodied in  Motor  Vehicle  Act  (Act  March  22. 
1906,  St  190^  c.  612),  as  amended  by  St  1907, 
c.  600.— Ex  parte  Snowden  (Cal.  App.)  724. 

I  681  Under  Balllnger's  Ann.  Codes  &  St 
f  938  (Pierce's  Code,  f  8488),  a  dty  held  au- 
thorized to  adopt  an  ordinance  punlstuog  by  fine 
not  exceeding  $300,  or  by  imprisonment  not  ex- 
ceeding three  months,  or  both,  any  lessor  of  any 
gambling  hmise,  though  the  general  law  makes 
such  an  act  punishable  1^  line  not  exceeding 
llOO^Ute  ▼.  Haginori  fWaah.)  855. 

I  602.  An  ordinance  prohibiting  the  construc- 
tion of  billboards  and  adrertiung  structures 
within  10  feet  of  any  building  or  structure  or 
street  or  allw  line  held  unzsawmabJe  and  voU. 
— (Turran  Bill  Posting  &  Distributing  Co.  t. 
City  of  Denver  (Colo.)  261. 

I  602.  Denver  City  Charter  (Laws  1893,  c. 
78),  art  2,  |f  20,  22,  held  to  confer  on  the  dty 
power  to  regulate  the  construction  of  billtmards. 
—Curran  Bill  Posting  &  Distributing  Co.  v.  City 
of  Denver  (O>lo.)  261. 

I  602.  Denver  City  (barter  (Laws  1803,  c. 
7^  art.  2,  II  20,  22,  held  to  authorize  the  city 
to  regulate  the  aizes  and  material  of  billboards 
and  advertising  structures,  provide  for  their  se- 
curity, and  to  prohibit  indecent  or  immoral  sd- 
verttsements.— Curran  Bill  Posting  &  Distribut- 
ing (>.  v.  City  of  Denver  (Colo.)  an. 

f  625.  An  ordinance  passed  by  virtue  of  the 
dty's  Incidental  powers  will  be  declared  void 
unless  it  Is  reasonable,  fair,  and  impartial,  and 
neither  arbitrary  nor  oppressive.— -Curran  Bill 
Posting  A  DlBtribnting  Qa.  t.  City  of  Denver 
(Colo.)  201. 

(B)  TialKtloBia  Md  BafovoeHont  of  Re«n- 
ImUoaa. 

Bestralnlng  enforcement  of  ordinances  or  regu- 
lations, see  Injunction,  |  85. 

I  €42.  The  undertaking  for  the  payment  of 
coste  on  appeal  from  police  courts  required  by 
Code  Civ.  Proc.  |  878,  held  an  essential  requisite 
to  the  conferring  of  jurisdiction  on  the  superior 
court.— Thomas  v.  Hawkins  (Cal.  App.)  578. 

i  642.  The  superior  court  trying  de  novo  a 
violation  of  a  municipal  ordinance  held  author- 
ized, on  finding  accused  guilty,  to  impose  a 
greater  fine  than  was  imposed  by  the  court  be- 
low.—Stete  V.  Hagimori  (Wash.)  Sou. 

ZZ.  USE  Ain>  BEOITLATZOlf  OF  FUB- 
UO  FLAOBB,  PHOPEBTT, 
AXD  WOBXfl. 

Dedication  ot  property 'to  public  or  to  munici- 
pality, see  Dedication. 

(A)  Streets  and  Otber  PnWa  Wars- 

County  roads,  see  Highways. 

dedication  of,  see  Dedication. 

^.Htablishment  ot  county  toads,  see  Highways, 

1-n,  4ft. 
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Injuries  to  peiBons  on  street  by  coUisitHi  with 
street  cars,  see  Street  Railroads,  H  74-119. 

Judicial  notic*  oi  street,  see  Eridence,  }  10. 

Restraining  interference  with  corporation  main- 
taiainfr  sewer  system,  see  InjunetiOD,  |  3. 

Right  of  way  over  street  railroad  tiaeks,  we 
Street  Railroads,  |  8S. 

S  663.  While  the  public  may  abandon  a  street 
so  tar  as  its  ri^ts  therein  are  concerned,  such 
abandoomoit  does  not  affect  the  rights  of  ahut- 
tlne  owners  to  an  easement  therein  for  inKress 
and  egress.— Hague  t.  Juab  County  Mill  & 
Elevator  Co.  (Utah)  249. 

i  671.  The  maintenance  of  a  mill  flume  in 
a  public  street  ao  as  to  prerent  access  thereto 
by  an  abutting  owner  held  a  nalsanoe.  which 
could  be  abated  by  Injunction.— Hague  v.  Juab 
Coanty  Mill  &  Elevator  Co.  (Utah) 

i  671.  In  a  suit  by  an  abutting  owner  to 
enjoin  the  maintenance  of  tbe  banks  of  a  flume 
in  an  adjacent  ntreet  beyond  a  certain  height, 
decree  for  complainant  ieU  not  uncertain  as  to 
the  height  at  which  the  banks  oi  the  flame  were 
to  be  maintained,  and  so  as  to  make  it  unen- 
forceable.—Ha^e  V.  Juab  County  Hill  &  Eleva- 
tor Co.  (Utah)  249. 

I  671.  Defendant,  who  had  a  right  to  main- 
tain a  mill  flume  in  a  public  street  abutting 
plaiotifTs  property,  held  not  entitled  to  increase 
the  height  of  the  banks  of  the  flume  so  as  to 
interfere  with  plaintiff's  richts  in  the  streets. 
—Hague  T.  Juab  Connty  Mill  &  Elevator  Co. 
(UUh)  249. 

i?08.  An  ordinance  regulating  tbe  speed  of 
Ides  In  streets  Is  not  an  attempt  to  interfere 
with  the  reasonable  exercise  of  the  rifAt  of 
passaEe  over  a  public  highway. — Ex  parte  Snow- 
den  (Cal.  App.)  724. 

f  703.  A  city  ordinance  limiting  tbe  speed 
of  vehicles  In  streets  held  not  invalid  as  dis- 
criminatory.—Ex  parte  Snowden  (Cal.  Aim.) 
724. 

I  703.  An  ordinance  limiting  the  speed  of 
vehicles  In  streets  of  a  city  was  not  invalid  be- 
cause It  made  the  speed  limitations  Inapplicable 
to  vehicles  operated  by  tbe  fire  and  police  de- 
partment.—Ex  parte  Snowden  (Cai.  App.)  724. 

I  703.  An  ordinance  limiting  the  speed  of 
vehicles  in  streets  held  not  invalid  on  tbe  groui^ 
that  It  discriminates  against  the  operators  of 
^^or  vehicles.- Ex  parte  Snowden  (CaL  App.) 

I  706.  Right  as  to  the  use  of  streets  In  cities 
stated.— Denver  City  Tramway  Co.  v.  Wright 
(Colo.)  1074. 

I  706.  In  an  action  for  Injuries  from  fright- 
cuing  plaintiff's  horse,  eridence  that  the  horse 
was  unsafe,  and  wonld  become  unmanageable 
at  the  si^t  of  an  automobile,  held  admissible. 
—Bliss  V.  Woicott  (Mont)  423. 

<0>  Pwblto  BwllAlavs,  ParlEs,  uA  Other 
Pvblla  ViMca  and  Property. 

Restraining  interference  with  corporation  main- 
taining sewer  system,  see  Injunction,  |  S. 

Xn.  TOBTB. 

<A)  Exerelse  of  Oovemmemtftl  mnd  Corpo- 
rate Poivers  la  General. 

f  743.  Under  Gen.  St  1901,  §1  2501,  2502, 
held  that,  In  an  action  for  damages  occasioned 
by  a  mob,  the  Injured  person's  reputation  and 
conduct  may  be  pven  in  evidence  In  mitLntioo 
of  damages.— Stevens  v.  City  of  Anthony  (Kan.) 
&C7. 

(B)  Aets    or    Omlsaloas    of    OSeers  or 
Aveats, 

{  74514-  Municipal  coriraratiouB  held  not  lia- 
ble for  misfeasance  of  their  officers  acting  in  a 


governmental  capadtyr-Eflaoo  t.  (Htf  of  Olathe 

CCan.)  539. 

(C)  Deteets  or  Obstraetloas  tm  Itroots  tmA 

Other  Pafelle  Wars. 

{  821.  It  could  not  be  said  as  a  matter  of 
law  that  ordinary  care  in  passing  along  a  street 
required  a  pedestrian  to  look  for  a  wire  stretch- 
ed across  ft  so  as  to  make  her  guilty  of  con- 
tributory n^igence  in  failing  to  do  ao. — Wins- 
low  V.  Glendale  Llgjit  &  Power  Co.  (CaL  App.) 
1(^. 

I  821.  Where,  in  an  action  against  a  con- 
tractor for  injuries  tripping  over  a  wire 
stretched  across  a  sidewalk,  the  evidence  was 
conflicting  on  the  question  of  contributory  neg- 
ligence, it  was  for  the  jury. — Winslow  v.  Glen- 
dale Light  &  Power  Co.  (Cal.  App.)  1020. 

S  823.  Under  Code  Civ.  Proc.  S  625,  as 
amended  in  190S  (St  1900.  c  62).  held  to  modi- 
fy a  Question  whose  submission  was  requested. 
—Winslow  V.  Glendato  light  ft  Power  Co. 
(Oal.  App.)  lOaO. 

Zm.  FI80AI.  KAHAOEMEHT.  PUB- 
LIO  DEBT.  8ECUBITIES,  AED 
TAZATIOlf. 

Of  counties,  see  Counties.  ||  158,  192. 

(A)  Power  to  iBonr  Indebtedaoaa  aad  ■«> 
peadltaroa. 

I  861.  A  city  indebted  beyond  the  constitu- 
tional limitation  held  not  authorized  to  use  its 
revenues  to  acquire  an  electric  lightplant  not- 
witbstaudinz  Rev.  Codes,  H  32S7,  328&— Palmer 
V.  City  of  Helena  (MontO  512. 

(O)  Boada  aad  Other  Seenritles,  ud  SlalE- 
lav  Faads. 

f  915.  Authority  of  cities  of  the  second  and 
third  class  to  issue  bonds  under  Laws  1909.  c 
91,  I  1,  and  diapter  62,  |  SL  determined.— City 
of  Gfoodland  v.  Nation  (Kan.)  512. 

(D)  T»xeB  ftad  Other  ReTeanOt  oad  Ap« 

pifeatioa  Thereof. 

Of  counties,  see  Counties,  I  192. 

fi  956.  Under  Tillamook  CSty  Charter  (Sess. 
Laws  1803.  pp.  551.  552)  art.  4.  |  2,  snbsec.  2 
a  city's  street  tax  rate  held  limited  to  the  connty 
rate  at  the  time  the  charter  went  into  effect 
and  was  not  raised  by  snbseqnent  acts  raising 
the  county  rate.— Tiuamook  City  v.  Connty 
Goart  of  Tillamook  Connty  (Or.)  482. 

{  958.  A  city  having  authority  to  levy  a 
street  tax  to  an  amount  equal  to  tbe  then  ex- 
isting road  tax  rate,  a  repeal  of  a  road  tax  law 
did  not  affect  the  city's  limitation.— Tillamook 
City  V.  Ckranty  Court  of  Tillamook  County  (Or.) 


Cl^ 
4S£ 


S  962.  A  city  indebted  beyond  tbe  constitu- 
tional limitation  held  not  authorized  to  levy  a 
tax  to  acquire  an  electric  l^t  plant  notwith- 
standing Rev.  Code.  If  32S't,  3288.— Palmer  v. 
City  of  Helena  (Mont)  612. 

<K1)  RIshts  aad  Reatedles  of  Taxparers. 

OonclnsivenesB  of  judgment  as  between  code- 
fendants,  see  Judgment,  |  704. 

S  903.  Residrat  taxpayer  may  sue  to  enjoin 
improvement  In  his  district  before  passage  of 
assessment  ordinance  creating  the  lien  against 
his  property.— City  ol  El  Beno  v.  Clev^nd- 
Trinidad  Paving  Co.  (Okl.)  168. 

S 903.  Resident  taspayen  may  maintain  a 
t  to  restrain  a  dty  and  its  board  of  public 
works  from  the  execution  of  an  Ulenl  dty  con- 
tract.—Goahert  V.  Gty  of  Seattle  (Wash.)  860. 

i  906.  A  resident  taxpay^,  though  he  shows 
no  special  interest  may  sue  to  restrain  au  Ille- 
gal disposition  of  a  ci^'s  money,  or  the  ili^»l 
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■creatiM  of  a  debt— HiDiian  t.  Board  of  Ddn- 
catloD  of  CIt7  of  Lawton  (Okl.)  046. 

J  1000.  A  colt  to  enjoin  the  carrring  Into 
effect  of  an  invalid  contract  by  an  improvement 
district  may  be  brought  in  the  name  of  one  or 
more  of  the  taxable  InhabitaDts  of  the  district 
for  themselTes  and  all  othem  similarly  situated. 
—City  lit  El  Reno  t.  Olereland'Trinidad  Par- 
ing  Co.  (Okl.)  163. 

XV.  AOTZOirS. 

Withdrawal  of  limitations  as  Impairment  of 
Tested  right,  see  Constitutional  Law,  $  107. 


MURDER. 


Bee  Homicide. 


MUTUAL  COMBAT. 

HOTiidde  committed  In  mntaal  combat;  tee 
Homldde.  |  63. 

MUTUALITY. 

Of  obligation  of  contract,  see  Contracts,  S  10: 
Of  remedy  by  enforcement  of  specific  perform- 
8^  of  contracts,  see  Specific  Parformanoe, 

NAVIGABLE  WATERS. 

Nonnavigable  waters,  see  Waters  and  Water 
Conxaes. 

n.  UUa>8  UHDEB  WATEK. 

I  86.  Office  and  effect  of  a  meander  line  run 
in  conformity  to  the  United  States  statute  in 
surveying  public  lands  bordering  on  navigable 
streams  stated. — Lattig  v.  Scott  (Idaho)  47. 

i  36.  The  common-law  rule  of  riparian  own- 
ership to  -thread  of  navigable  stream  held  in 
force  in  Idaho. — Lattig  v.  Scott  (Idaho)  47. 

I  36.  If  lots  in  a  block  platted  in  1889  are 
below  the  ordinary  hish'watcr  line  on  a  navlg- 
able  lake,  an  individual  would  have  no  le^l 
title  thereto,  or  to  the  half  of  a  street  platted 
in  front  thereof  on  the  lake  side.— Shorett  v. 
SIgnor  (Wash.)  1033;  Aliller  v.  Maddocks 
(Wash.)  1036. 

m.  BIPABIAN  AHD  LITTORAXt 
BIGHTS. 

I  42,  Patentees  of  fractional  subdivisions 
along  a  meandering  stream  of  fresh  water  held 
to  take  title  to  an  Island  between  the  thread  of 
the  stream  and  the  meander  line  which  was  not 
noticed  in  the  government  surrey.— Lattig  v. 
Scott  (Idaho)  47. 

{  42.  Omission  of  the  government  to  notice 
an  existing  island  or  land  oetween  the  meander 
line  of  a  stream  of  fresh  water  and  the  stream 
itself,  and  the  approval  of  a  survey  thereoF 
and  plats  of  such  survey,  held  evidence  of  an 
intention  to  pass  the  island  or  land  as  part  of 
the  surveyed  abutting  upland.— Lattig  v.  Scott 
<Idaho)  47. 

NEGATIVE  COVENANTS. 

Constmction  and  operation  in  general,  see  Gove 

nants,  S  49. 
Restraining  breach,  see  Injunction,  |  62. 

NEGLIGENCE 

Cansing  death,  see  Death,  f  96. 

By  particular  claw*  of  pertont. 

See  Carriers.  {§  307-321 ;  Municipal  Corpora* 
tions,  81  743-823;  Physicians  and  Surgeons, 
H  15.  IS:  Railroads.  Sf  313-350.  4S4 ;  Street 
Railroads,  H  74-110. 

Attorneys,  see  Attorney  and  Client,  1 107. 


Bnydoyers,  see  tfssler  and  Servant,  81  92-296. 
Employ^,  llabili^  for  Injuries  to  thira  persons, 

see  Master  and  Servant,  H  802,  311. 
Fellow  servants,  sea  Master  and  Servant,  H 

163-196. 

Condition  or  twe  of  partieutar  tpeoiet  of  prop- 
ertVt  ioorkt,  maehinerpj  or  other  inttru- 
mentalittet. 

See  Explosives,  {  8;  Railroads,  ||  813-85(t, 
484 ;  Street  Railroads.  88  74-119. 

Streets  and  highways,  see  Mnnicipal  Corpora* 
ttoDB,  88  821,  823. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant.  H  101-120. 

Use  of  street  by  traveler,  see  Hunidpal  Cor- 
porations, 8  TvS. 

I.  ACTS  OB  OUSSIOirS  OOKSTITUT- 
IKO  NEOUOSirCE. 

(A)  PersoMl  Oondvet  In  General. 

I  1.  ''Negligence"  defined.— Flaherty  v.  Butte 
Electric  Ry.  Co.  (Mont.)  416. 

(B)  Oaaiteroas     Sobstanees,  MaeUmurT'* 
and  Other  Instramcatalltles. 

Explosives,  see  Explosives,  8  8. 

<9)  CaadltlOB  aad  Use  of  Land*  BaildimBs* 
and  Other  Straetarea. 

Streets  and  highways,  see  Mnnicipal  Corpora- 
tions, 8S  821,  823. 

Tools,  machinery,  appliances,  and  places  for 
worir,  see  Master  and  Servant.  ||  101-129. 

8  32.  Public  user  of  a  way  across  private 
land,  long  continued,  Impliei  an  Invitaticm  to  so 
use  it. — Hanson  v.  Spokane  Valley  Land  &  Wa- 
ter Co.  (Wash.)  86S. 

8  32.  One  using  a  wu'  over  private  laud  held 
not  a  mere  HceDsee.— Hanson  v.  Spokane  Val- 
ley Land  A  Water  Oo.  (Wash.) 

I  32.  To  one  invited  upon  premises  the  own- 
er is  under  obligation  for  reasonable  security 
for  the  purpose  for  which  the  invitee  is  there- 
Hanson  V.  Spokane  Valley  Land  &  Water  Co. 

(Wash.)  863. 

8  32.  Duty  of  landowner  to  a  licensee  stat- 
ed.—Hanson  V.  Spokane  Valley  Land  it  Water 
Co.  (Wash.)  863. 

8  37.  Facts  held  to  show  a  public  way  over 
private  land. — Hanson  t,  Spokane  Valley  Land 
&  Water  Co.  (Wadi.)  888. 

8  60.  One  making  an  excavation  in  a  certain 
way  held  required  to  warn  pedestrians  of  dan- 
ger.—Hanson  V.  Spokane  Valley  Land  &  Water 
Co.  (Wash.)  863. 

8  54.  One  making  excavation  in  a  way  held 
liable  for  injuries  to  pedestrian,  though  defend- 
ant was  not  the  owner  of  the  land.— Hanson  v. 
Spokane  Valley  Land  &  Water  Co.  (Wash.) 
863. 

m.  OOIfTBIBUTOBT  HEOEJOBKCE. 

Of  passengers,  sec  Carriers,  88  825-847. 

Of  person  Injured  by  operation  of  railroad,  see 

Railroads,  If  324^4(30. 
Of  person  injured  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  8  OS. 
Of  servants,  see  Master  and  Servant,  88  228- 

246,  274,  281,  280.  290. 

(A)  Pcraons  Injnred  In  General. 

8  65.  The  contributory  negligence  which  will 

firevent  recovety  of  damages  for  a  personal  in- 
nry  moat  be  that  of  the  injured  person  or  of 
some  one  whom  he  controlled. — Fnjlse  r.  Los  An- 
geles By.  Co.  (Cal.  App.)  317. 

8  65.  The  reason  for  the  rule  relieving  one 
from  payment  of  damages  for  negligence,  where 
the  injured  party  is  guilty  of  contributory  nec< 
iigenc^  is  based  on  the  impossibility  of  sae- 
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eaMfttllr  apportionlu  tha  fkdtt^FnjlM  t.  Lew 
Angeles  Rj.  Co.  (GaL  App.)  817. 

S  65.  Negllsence  as  "contributonr"  only  im* 
pUei  a  «ap>plemental  cause  *  aomvOnnk  elae  that 
also  contributed  to  the  effecL— Lewu  r.  Bar- 
ton Salt  Oo.  (Kan.)  788. 

I  83.  A  plaintiff  may  recover  lor  pexBonal 
in^lUTieB  notwithatanding  his  own  nesligence  ex- 
posed him  to  Injur;,'  if  defendant  after  becom- 
ing aware  of  hia  peril,  or  after  be  could  have 
become  cognisant  of  it  07  the  exerdae  of  proper 
watchfnlneas  and  precaution,  failed  in  that  re- 
spect, and  such  failure  waa  tneproxlmate  cause 
of  the  injury.— DeuTW  (Atj  l^ramway  Oo.  t. 
Wright  (Colo.)  1074. 

(O  Imputed  l(«vUccu«e, 

S  92.  Th.e  rule  of  Imputed  contribatory  n^ 
ligence  doea  not  apply  to  a  passenger  in  a  pnb- 
lie  cooTeyance,  and  be  ia  not  chaigeabla  with 
the  negligence  of  the  driver.— Fnjlae  v.  Loa  An- 
geles By.  Go.  (Cal.  App.)  S17. 

S  92.  NeiUier  a  passenger  on  a  public  convey- 
ance nor  one  on  a  hack  hired  from  a  public  stand 
on  the  street  for  a  drive  are  responnble  for  the 
driver's  negligence,  if  they  exercise  no  control 
over  him  furttier  than  to  indicate  the  route,  or 
the  placea  to  which  they  wish  to  go.— Fojise  v. 
Loa  Angeles  Bj.  Co.  (Cal.  App.)  817. 

I  92.  Where  a  public  expressman  drove  his 
passenger  along  an  indicate  route  to  a  fixed 
place,  to  which  she  directed  him  to  go,  she  did 
not  assume  such  control  over  him  that  his  neg- 
ligence conld  be  Imputed  to  her.— Fnjisa  t.  Loa 
Angeles  Rj.  Co.  (CaL  App.)  817. 

•  I  08.  The  role  of  Imputed  co&tribntoiy  dm* 
ligence  does  not  apply  to  one  Invited  to  rise  In 
a  private  conveyance,  and  he  la  not  chargeable 
with  the  negligence  of  the  driver.— Fujise  v.  Los 
Angeles  Ry.  Co.  (Cal.  App.)  317. 

fi  95.  Under  Bev.  Codea,  |  3590,  and  Inde- 
pendent tfaereot,  the  negliraice  of  the  mother  of 
a  child  non  sui  juris  held  not  imputable  to  the 
child,  who  may,  under  section  8580,  enforce  his 
rights.— Flaherty  t.*  Butte  Blectrie  By.  Co. 
(Mont.)  416. 

XT.  Adnom. 

Dsmages,  inadequate  and  excessive,  see  Dam- 

agnT  li  ISO.  m. 
Damages,  maasure,  sea  Damagea,  1 112. 

(A)  Rtarlit  ot  AetloB,  P«rtlM,  PvellmlBwrr 
ProoeedlBVs.  and  PleadlBva. 

S  108.  It  is  sufficient  to  charge  negligence  by 
the  general  averment  that  defendant  negligently 
did  the  act  which  resulted  In  the  damages  com- 
plained of.— Rathbnn  v.  White  (C^)  300. 

I  100.  A  complaint  construed,  and  held  to 
allege  In  effect  that  a  certain  way  was  a  public 
way  over  private  land.— Hanson  v.  Spokane 
Valley  Land  &  Water  Go.  (Wash.)  868. 

i.  109.  A  pleading  construed,  and  held  to 
show  an  implied  invitation  to  the  public  to  uae 
a  way  over  land. — Hanson  v.  Spokane  Talley 
Land  &  Water  Co.  (Wash.)  863. 

I  113.  A  complaint  for  negligent  injury, 
which  shows  that  an  act  of  plaintiff  was  the 
proximate  cause  of  the  injury,  must  set  forth 
the  facts  showing  his  freedom  from  negligence.— 
Sprague  v.  Northern  Pac  Ry.  Co.  (Mont.)  412. 

i  119.  In  negligence  cases,  plaintiff  held  con- 
fined in  hia  proof  to  the  acts  specifically  pleaded. 
—Flaherty  t.  Butte  Electric  By.  Oo.  (Hont.) 

416. 

Acts  and  statemena  accompanying  or  connected 
with  transaction  as  constituting  part  of  rea 
gestffi,  see  Evidence,  H  123,  12a 


I  122.  Hie  burden  of  Aowioff  emtflbBtoir 
negligence  rests  on  defendant.— Tnjlsa  T.  Lw 
Angeles  By.  Go.  (Cal.  App.)  817. 

(O  Trial,  JvdsBient.  and  Review. 

S  186.  Whether  a  person  injured  in  a  convey* 
ance  has  been  guilty  of  contributory  negligenca 
in  a  case  wherein  mere  was  negligence  by  an- 
other not  imputable  to  him  is  a  question  of  fact, 
to  be  determined  by  the  iuty  fnxn  the  circam- 
stancea  of  each  case^Figlaa  t.  Loa  Angelea  Br. 
Go.  (OaL  App.)  317. 

I  136.  What  ooDStitntes  negligence  and  rea- 
sonable care  is  a  question  for  the  courts  bat 
whether  the  facta  relied  on  to  sbow-rither  have 
been  proved  ia  for  the  jury.— Denver  CHty  Tzam- 
way  Co.  V.  Wright  (CEolo.)  1074. 

{  136.  When  the  facts  or  the  inferences  to 
be  drawn  therefrom  are  in  any  substantlfti  de- 
gree doubtful  or  fair-minded  men  might  reach 
different  conclusions,  the  qnestion  of  cwtribo- 
tory  negligence  must  be  submitted  to  the  jatr. 
—Denver  Gity  Tramway  Oow  v.  Wright  «3ola.> 
1.074* 

I  142.  A  finding  that  there  is  an  abaenca  of 

evidence  on  the  issue  of  contributory  negligence 
held  not  inccmsistent  with  the  general  verdict 
in  plaintiffs  favor.— Fujise  v.  Los  Angeles  By. 
Go.  (Cai.  App.)  817. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

Huniclpal  bonds  and  other  aecaritles,  aee  Mif* 

nicipal  Corporations,  i  915. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  sea  New  Trial,  H  1QA> 

lOS. 

NEW  PARTIES. 

See  Parties,  |  4& 

NEWSPAPERS. 

Estoppel  to  question  oonsUtnticmalitT  tit  atatnta- 
relating  to  proceedings  for  eatabllshment  of 
standing  of  newspapers,  see  OonstftntioDal 
Law,  8  48. 

Publication  of  arrest  as  element  of  damages 
for  malicious  prosecution,  aee  Malidoua  Pros* 
aeution,  {  62. 

NEW  TRIAL. 

Granted  by  appellate  court,  see  Appeal  and 

Error,  {  1177. 
Opening  or  vacatlnf  judgment  aee  Judgment 


7n  particular  aotioHt  or  inveeedtoyi. 

See  Divorce,  f  264. 

Criminal  proaeentlons,  see  Criminal  Law,  H 

936,  956. 

Review  of  proceeding: 
Decisions  reviewable,  see  Appeal  and  Error.  | 
110. 

Necessity  of  motion  for  purpose  of  renew,  see 
Appeal  and  Error,  |S  298-804. 

Presumptions  on  appeal  or  writ  of  arrM,  sea 
Appeal  and  Error,  {  033. 

Review  of  proceedings  on  motion  involving  dis- 
cretion olT  court,  see  Appeal  and  Error,  |  977. 

Beview  of  guestlons  ot  fact  on  motion,  see  Ap- 
pMl  and  Error,  $  1016. 

L  NATTTBE  AMD  80OPB  OF  BEBCEDT. 

I  7.  It  is  not  the  ofBoe  of  a  motion  tor  a 
new  trial  to  raise  any  question  not  relied  on  at 
the  hearing.— Duncan  v.  Holder  (N.  U.)  085. 
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n.  oBouHDa. 

iAi  Brvom  and  IrrewlavltleB  la  General. 

6  26.  An  obJectioD  to  an  alleged  Tariaoce  hj 
motion  for  a  new  trial  la  too  late.— Dnncan  t. 
Holder  (N.  H.)  686. 

<B)  MlMoadnet    of    Partlca,    Coaa»»l,  ov 
Witnesses. 

I  28.  Defendant's  failure  to  take  a  nonresl- 
4(nit*s  deposition,  after  serving  notice  of  hfs 
hitentlon  to  take  it  upon  pliuntifPs  counKl, 
held  not  mch  miaccmdnet  aa  wonld  aothwiie  a 
B«w  trial^-Bydaldi  t.  Andeiaon  (Utah)  29^ 

<0  RoUasa  aaC  lastnietloaa  at  Trial. 

I  88.  A  qaestlon  presented  on  motim  for 
noDstilt  is  a  question  of  law,  depending  upon 
whether  there  Is  any  evidence  to  support  a 
indcment  for  plalntiC  sod  mas  be  reviewed  on 
motion  for  new  trial.— Tonopan  ft  Q.  R.  Co.  t. 
Fellanbanm  (Ner.)  882. 

I  89.  A  verdict  for  plaintifl  held  erroneous 
not  because  oi  the  conflict  in  the  instmctions, 
but  because  It  had  no  evidence  to  support  it.— 
Pnlos  T.  Denver  &  B.  G-  B.  Co.  (Utah)  241. 

(D)  Dtsqvallftoatlon  or  Mlseoadaot  of  or 
Afleollnv  Jury. 

I  49.  Oounsel's  conduct  In  conversiDg  with  a 
}uror  during  trial  held  not  to  require  a  new  tri- 
al.—Delgh  ton  T.  Hover  (Wash.)  85S. 

<V)  Tevdiet  *r  FlBfllam  Coatrarr  to  Irftw 
or  Bvldence. 

I  88.  Where  the  court  Instructed  that  defend- 
ant was  not  liable  for  the  negligence  of  Its 
foreman,  and  the  evidence  showed  that,  it  plain- 
tiffs  injury  was  due  to  any  negHi^nce,  It  was 
that  of  the  foreman,  a  general  verdict  for  plaln- 
tltr  is  contrary  to  the  instruction  and  without 
support  of  evidence.— Pulos  v.  Denver  ft  R.  Q. 
B.  Co.  (Utah)  241. 

S  6S.  A  new  trial  should  be  granted  where 
the  verdict  is  contrary  to  the  Instructions  and 
without  evidence  to  support  it — Pnlos  t.  Denver 
ft  R.  O.  R.  Co.  (Utah)  241. 

I  72.  A  trial  court,  if  satisfied  that  the  ver- 
dict Is  against  the  weight  of  the  evidence,  should 

grant  a  new  triaL— Morgan  v.  J.  W.  Bohlnson 
0;  (CaL)  685. 

<CI)  Sarprlso,  Ae^dea^  Iaadvertoaeo«  or 

$  06.  A  motion  for  a  new  trial  because  of 
the  absence  of  witnesses  Is  properly  denied 
where  the  game  facts  could  have  been  proved 
by  witnesses  present— Hortimer  t.  IMtks 
(Wash.)  184. 

§  96.  A  motion  for  a  new  trial  is  properly 
denied,  where  the  absent  evidence  could  oave 
been  supplied  at  the  trial  if  diligence  had  been 
used.— Mortimer  v.  Dlika  (Wash.)  184. 

I  97.  Where  testimony  of  some  of  plain- 
tiff's witnesses  contradicted  depositions  of  his 
other  witnesses,  and  was  a  aurprise  to  de- 
fendant, but  he  did  not  all^  surprise,  or  ask 
tor  a  coRtinuanee.  he  was  not  entitled  to  a  re- 
versal.—Pacific  Hut.  life  Ins.  Co.  of  Cali- 
fornia T.  Van  Fleet  (Colo.)  1087. 

I  97.  A  new  trial  for  the  absence  of  a  wit- 
ness to  procure  whose  attendance  a  motion  for 
continuance  was  not  asked  was  properly  denied. 
—Mortimer  v.  Dirks  (Wash.)  184. 

(H)  NewlT  DlseOTcred  Bvldeaee. 

f  102.  Requisites  of  a  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence, 
stated.— Beach  r.  Schroeder  (Colo.)  271. 

I  102.  An  insurance  company  held  not  en- 
titled to  a  new  trial  for  newly  discovered  evi- 
dence as  to  change  of  occu pation.— Padflc  Mut 


Life  Ins.  C!o.  of  CtUfomU  r.  Yui  Fleet  ^lo.) 

10S7. 

I  102.  Refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence  hM  prop- 
er.—George  T.  Dmery  (Wya)  1. 

I  lOS.  A  statement,  contained  In  an  affidavit 
filed  with  defendant's  motion  for  a  new  trial, 
held  not  such  newly  discovered  evidence  as  to 
require  a  new  trial,  only  contradicting  defend- 
ant's testimony  and  being  upon  *  o^lateral 
matter.— Rydalch  t.  Anderson  (Utah)  28. 

I  108.  Where  alleged  newly  discovered  evi- 
dence for  which  plaintifr  sought  a  new  trial 
would  merely  affect  defendant's  credibility,  and 
would  not  change  the  result  even  if  defendant's 
testimony  on  the  question  to  which  the  newly 
discovered  evidence  zelated  wen  eliminated.  It 
was  not  grouud  for  a  new  trial.- Bydalch  t.  An- 
detsui  (Utah)  26. 

ZH.  PBOOEEDINGS  TO  FROOUBE 
NEW  TRIAIn 

Effect  <ii  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review,  see 
Appeal  and  Brror,  S  345. 

Necessity  and  suffidency  of  statement  of 
gjounds  for^urpose  of  review,  see  Aj^iwal  and 

t  114.  Under  Act  March  7,  1901  (taws  1001. 
c.  57,  i  1),  a  judge  of  the  superior  cihirt  cannot 
hear  a  motion  for  a  new  trial  outside  the  coun- 
ty where  the  case  is  pending  except  by  emsent. 
•-Shaw  V.  Spencer  (Wash.)  883. 

I  116.  A  party,  though  entitled  to  appeal 
from  a  judgment  Inconsistent  with  the  verdict, 
held  entitled  to  move  for  a  new  trial.— O'Brien 
V.  American  Casualty  0>.  (Wash.)  619. 

I  118.  The  trial  court  has  no  power  to  grant 
an  extension  of  time  for  filing  a  motion  for  new 
trial  beyond  the  three  dua  allowed  by  Snyder's 
Comp.  Laws  1909,  |  lfi^7.r-^olner  t.  Gold- 
smith  (Okl.)  733. 

f  118.  Where  a  par^  seasonably  asks  for 
time  to  make  a  motion  for  new  trial,  the  court 
may  extend  the  statutory  time.— O'Brioi  T. 
American  Casualty  Co.  (Wash.)  519. 

i  123.  Service  of  notice  of  intention  to  move 
for  a  new  trial  may  be  waived. — Cum  r.  Per- 
kins (Mont.)  901. 

I  123.  A  notice  of  intention  to  move  for  a 
new  trial  held  anflident  within  Bev.  Codes,  f 
6706.— Comroings  t.  Beins  Ck^pev  Co.  (Mmt.) 

904. 

I  131.  Act  March  28,  1907  (St.  1907,  c.  537) 
i%  1,  2,  giving  the  trial  court  power  in  its  dis- 
cretion to  grant  a  new  trial,  regardless  of  errors,^ 
where  the  records  In  the  case  ,  are  destroyed  by 
conflagration,  or  other  public  calamity,  held,  to 
have  no  application  where  it  appeared  that  the 
records  had  not  been  so  dMtn»ed.— Fisher  t. 
Western  Fase  ft  Bzidodvea  Co.  (Ckl.  Afi^  8B2, 
335. 

§  131.  Under  Bev.  CJodes,  f  6794,  subd.  1, 
and  section  fflQH,  relating  to  applicaticms  for 
new  trial,  held  that  a  motion  for  new  trial  for 
errors  in  rulings  as  to  argument  of  counsel  may 
be  made  upon  bill  of  exceptions. — ^Bliss  v,  Wol- 
cott  (MontO  423. 

I  140.  Under  Rev.  OkIcs,  S  6794,  sabd.  1,  and 
section  6706.  relating  to  applications  for  new 
trial,  held  that  a  motion  for  new  trial  for  errors 
A  rulings  as  to  argument  of  counsel  may  he 
made  upon  affldarit— Bliss  v.  Wolcott  (Bfont) 
423. 

{  163.  An  order  denying  a  new  trial  must 
be  construed  in  the  light  of  the  notice  of  In- 
tention to  move  Cor  a  new  trial.— -Cummlngs  v. 
^ins  Copper  Co.  (Mont.)  904.  
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NEXT  FRIEND. 

Of  inftut,  He  iDfants,  U  77,  7& 

NEXT  OF  KIN. 

See  Descent  and  DiBtribatloo. 

NITRO  GLYCERINE. 

See  Explosives,  8  5. 

NOMINATION. 

For  office,  see  Elections,  S  143. 

NON  OBSTANTE  VEREDICTO. 

Judgment  fn  general,  see  Judnoent,  |  100. 

NONSUIT. 

At  trial,  see  Trial,  8  165. 

InTolantary  nonsuit  before  trial,  see  DismlsBal 

and  NMiBOlt,  8  60. 
Yoluntarr  nonsoit,  see  Dismissal  and  Nonmlt, 

110. 

NONUSER. 

Of  dedicated  property  in  general,  see  Dedica- 
tion, f  fft. 
Of  easement,  aee  Basements,  8  30. 

NOTES. 

Promlssoiy  notes,  see  Bills  and  Notes. 

NOTICL 

See  Process. 

Judicial  notice,  see  Evidence,  SS  10-4S. 
Laws  relating  to  notice  of  civil  proceedings  as 
•  depriving  oi  property  without  due  process  of 
law,  see  Gonstitutlonal  Iaw,  |  800.  , 

At  aifeciing  particular  clotse*  of  peraotu. 
See  Corporations,  f  428 ;  Landlord  and  Tenant, 

8  201 ;  Master  and  Servant,  6  2^. 
Insurance  companies,  see  Insurance,  8  6o2. 
Purchasers  of  goods,  see  Sales,  8  235. 
Purchasers  of  land,  see  Vendor  and  Purcbaaer. 

88  228-232. 

Aa  affeoting  jmrHcutar  right$,  4uUm,  and  Itabili- 
iiea. 

Uabllity  of  corporation  In  general  as  affected 

br  nMice  to  officers  or  agents,  see  Coriwra- 

tfons,  8  42&  . 
Uability  of  Insurer  as  affected  bj  notice  of  loss, 

see  Insurance,  8  652. 
Inability  of  master  for  Injuries  to  servant  as 

affected  by  notice  of  claim,  see  Master  and 

Servant,  S  252. 
Rights  and  liabilities  of  bona  6de  purchasers 

of  personal  property,  see  Sales,  8  285. 
Rights  and  liabilities  oi  bona  fide  parchasen  of 

real  property,  see  Yoidor  and  Purchaser,  88' 

Termination  of  tenancy,  see  Landlord  and  Ten- 
ant, S  291. 

Of  pfirttoular  faeti,  acta,  or  fvoceedinps  not 

judicial. 

Defects  In  title  of  seller  of  goods,  see  Sales,  | 

235. 

Defects  in  title  of  vendor  of  land,  see  Vendor 

and  Purchaser,  8S  228-232. 
Election  to  determine  issuance  of  school  Ixmds, 

see  Schools  and  School  Districts,  8  07. 
Injury  to  servant,  see  Master  and  Servant,  | 

252. 

Location  of  mine,  see  Mines  and  Minerals,  8  10. 
Ix>es  under  Insuraoce  policy,  see  Insurance,  8 
552. 


Notice  of  ssle  by  guardian,  see  Guardian  and 
Ward.  I  87. 

Termination  of  tenancy,  see  Landloxd  and  *Sea- 
•nt.  8  201. 

Of  porftOHlor  imdiotal  proeeeHitgt. 
Appeal,  see  Appeal  and  Error,  K  414,  43a 
Araieal  from  Justice's  court,  sea  Justices  of  &e 

Peace,  8  160. 
Intention  to  aimly  tor  nsw  trial,  see  New  Tiia.h 

8  128. 

Motion  to  vacate  judgment,  see  Judgment  |- 
88& 

NUISANCE. 

Obstraction,  dischai^e,  and  pollution  of  surCace 
waten,  see  Waters  and  Water  Courses,  8  XIB. 

I.    PBITATE  mriSANGES. 

<0)  AlSatenant  bmA  iHjaaetloa. 

Rei>eated  or  continuing  trespass,  see  InjnnetiWr 
8  48. 

OATH. 

See  Affidavits. 

OBITER  DICTA. 

See  Onirts,  8  02. 

OBJECTIONS. 

In  judicial  prooeedinga. 
Necessity  and  sufficiency  for  purpooe  of  review 
in  civil  actions,  see  Appeal  and  Krror,  8|  19&- 

232. 

Necessity  and  sufficiency  for  purpose  of  review 
In  criminal  prosecutions,  see  Criminal  Law, 
88  1028,  103O. 
New  trial  as  dependent  on  objections  made  at 

trial,  see  New  Trial,  f  07. 
To  evidence  at  trial,  see  Criminal  Law,  |  606 ; 

Trial.  8  86. 
To  indictment  or  information,  see  Indictment 

and  Information,  88  137,  140. 
To  jurors,  see  Jury,  l[8  116, 118. 
To  parties,  see  Parties  8  01. 
To  pleadings,  see  Pleading.  88  403-43a 
writ  of 

and  Error, 
1100. 

To  relief  by  i&jnnction,  see  Injnnetitxi,  i  22. 

OBLIGATION  OF  CONTRACTS. 

Lavs  impairing,  see  Constitutional  Law,  {  144. 

OBSCENITY. 

IiasciviouB  cohabitation  and  other  lewd  acta 
and  conduct,  see  Lewdness. 

OBSTRUCTIONS. 

Of  streets,  see  Municipal  CorpotatJons,  11  821, 
823. 

OCCUPATION. 

Change  of  occupation  affecting  extent  of  Uat- 
bility  on  insurance  policy,  see  Insorance,  | 

531. 

license  tax  on  oecapations  in  general,  aee  li- 
censes, 8  & 

Subjects  and  titles  of  acts  relating  to  oecapa- 
tions and  eaqplt^ents,  aee  Btatntes^  f  114. 

OFFENSES. 

See- Criminal  Law. 

OFFER. 

Of  proof,  see  Trial,  |  40. 
Proposals  for  c<Mitract,  see  Vendor  and  Pap- 
<Aa8er.  $  16. 


To  record  on' appeal  or  writ 'of  error,  see  Appeal 
H  634.W;   Criminal  Law,  | 


Twtos,  divisions,  *  Bsctton  (|)  NUHBBRS  In  tUs  iDdvt.  *  Dee.  *  Amar.  Digs.  *  Bspwter  ladnse  asree 


Digitized  by 


Google 


INDEX-DIGEST. 


121& 


OFFICE  JUDGMENT. 

Se*  Jadgment,  H  98-158. 

OFFICERS. 

Competency  of  official  ncoida  m  ArldeDce,  aee 

Evidence,  |  883. 
iDiunction  iDTolving  officen  or  offlciaJ  acts,  see 

Injanction,  fi  85. 
Liability  of  municipal  corporation  tot  torts  of 

officers,  see  Mnnicipat  Corporations,  f  745%. 
Mandamus  to  public  officers  in  general,  see 

Mandamus,  M  TO.  87.  > 
Regulation  ana  conduct  of  elections  in  general, 

sfe  Elections. 
Subject*  and  titles  at  acts  relating  to  pnbUc 

officers,  see  Statutes.  |  125. 
Supervldon  of  railroads  by  public  officers,  tee 

Railroads,  |  9^ 

Particular  clatiet  of  ol^ctrt. 
See  Clerks  of  Courts ;  District  and  Prosecuting 

Attorneys ;  Justices  of  f  he  Peace  ;  Receiven ; 

Slierilfs  and  CoQBtables, 
Attorneys,  see  Attorney  and  ClienL 
Corporate  officers  in  general,  see  Corporations, 

$S  206,  317. 
County  officers,  see  Counties,  H  6^  101. 
Municipal  officers,  see  Mnnlci^  Cwrporatlona, 

8S  176,  182.  i«-  p 

Trustees,  see  Trusts. 

X.  APPOIHTMinfT,  qUAIJFICATIOH, 
AND  TENURE. 

Of  receiveis,  see  ReceiTer&  H  SI,  84. 
Regulation  and  conduct  of  elections  in  general, 
see  Blecttona. 

m.  BIGHTS.  POWERS,  DUTIES,  AND 
T.TABU.TTIES. 

Compensation  of  prosecuting  attorneys,  see  Dis- 
trict  and  Prosecuting  Attorneys,  {  5. 

Liiability  for  false  imprisonment,  see  False  Im- 
prisonment, {  16. 

Of  county  officers  in  general,  see  Counties,  | 
101. 

Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, S  65. 

Subject  and  title  of  act  relating  to  compensar 
tion.  see  Statutes,  %  107. 

I  100.  Under  the  constitutional  prohibition 
atrainst  increasing  the  salary  of  county  officers 
after  election  or  during  their  term  of  office, 
where  the  statute  allows  a  lump  sum  to  cover 
their 'compensation  and  expenses,  such  sum  can- 
not be  increased  during  their  term. — Hanson  t. 
Underbill  (Cal.  App.)  1016. 

LIOO.  Where  the  statute  provides  a  fixed 
ry  for  the  officer  and  for  a  certain  number 
of  depnties,  all  payable  out  of  a  county  treas- 
ury, an  increase  in  the  salary  of  such  deputies, 
or  a  provision  for  extra  deputies  is  not  within 
the  constitutional  prohibition  against  increasin? 
the  salary  of  county  officers  after  their  election 
or  during  their  term  of  <^ce.— Hanson  y.  Un- 
derbUl  (CaL  App.)  1016. 

I  100.  Connty  Government  Act  (St  1005,  c 
481).  i  215,  Pol.  Code,  {  4290.  and  Pol.  Code, 
I  4261,  a*  amended  by  SL  19(W,  c.  422,  AeU  to 
.  provide  for  an  Increase  In  compensatitm  of 
eotinty  officers  within  the  constitutional  prohi- 
bition against  sndi  increase.— Hanson  v.  Undei^ 
hlU  (Cal.  App.)  1016. 

ZV.  SUABILITIES  ON  OFFIOIAXi 
BONDS. 

Bonds  of  coQiity  officers,  see  Gonntlea,  i  101. 

0.  K. 

Certification  of  arconnts  of  depaty  water  cfHu* 
miRBioiier,  see  Waters  and  Water  Courses,  % 
227. 


OPENING. 

Decree  of  foreclosure,  see  Mortgases,  |  496. 
Highways,  see  Highways,  19  105,  118. 
Jadgment,  see  Judgment,  |i  142,  158.  340-388. 
Telegram  addressed  to  another,  sea  Telegraphs 
and  Telq^mes,  |  78i 

OPINION  EVIDENCE. 

See  Criminal  Law,  {8  478-491;  Evidence,  SI 
471-553. 

OPINIONS. 

Of  courts  or  judges,  part  of  record  for  jpoipoae 
cl  review,  see  Appeal  and  Error,  |  717. 

OPTIONS. 

Mutuality  of  option  agreement,  see  Contracts, 

Renewal  of  agen<7,  see  Prlndpal  and  Agent, 
I  29. 

To  renew  lease,  see  I<BndIord  and  Tenant,  |  86. 

ORAL  AGREEMENTS. 

See  Frauds.  Statute  ol 

For  division  of  commission  of  broken,  see  Brth 
kers,  S  06. 

ORAL  TRUSTS. 

See  Tmsts,  |  02^. 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  |  681.* 

ORDERS. 

Of  corporation  commission,  see  Corporations, 

f 394. 
municipal  council,  see  Mosldpal  Coxpoza- 
tlons,  f  804. 
Of  state  corporation  commisdon,  see  Ballroeds, 
%  219. 

akinc  (         ---  .  a  - 

■ee  intoxicating  Liqnors,  |  146. 

Order*  for  paymeitt  of  moaey. 
See  Bills  and  Notes. 

Orders  of  court. 
On  motion  or  application  for  new  trial,  see 

New  Trial,  S  163. 
Review  of  appealable  orders,  see  Appeal  and 

Error;  Criminal  Law,  H  1028-1186. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Cotpoia- 

tions.  Si  108,  112.  304,  591-642. 
Municipal  ordinances,  restraining  enactment  or 

enforcement,  see  lojunctioQ,  |  85.  . 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitntlmal  Law. 

OUSTER. 

Re^try  and  recovery  of_po8ses8lon  hj  land- 
lord, see  Landlord  and  Tenant,  H  291. 


Taking  order  for  Intoxicating  Ilqnon  as  sale, 
eTntoxicating  Liquors,  |  14~ 


OVERFLOW. 

sne 

Courses,  S  lift 


Of  land  in  general,  see  Waten  and  Water 

-  rr 
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OWNERSHIP. 

Of  lands  ander  navlcable  waten,  «ee  Narlgatde 

Waters,  8  36. 


Of  property  in  general,  ma  Proper^,  17. 
Of  ^^^7  ^  itffectliic  taxation,  sea  Taxation, 


Of  property  at  time  at  decedent'a  deatb  a*  d«- 
tennfuDc  what  an  ameta  of  deeadenf •  aatatt, 
Be«  Ezecators  and  AdminiatratozB,  |  66. 
Of  property  Insared,  promissoiy  wanmntlefl, 
covenants,  or  c(MkdltU»is  aubMqnen^  M*  In- 
saraoce,  |  328. 
Of  property  InBared,  represantationi,  wanan* 
ties,  or  conditions  in  policy  or  application 
therefor,  see  Insarance,  |  282. 
Of  property  or  rights  as  affecting  rifht  of  gar- 
Quhment,  bm  Oamishment,  |  62. 

PAIS. 

Estoppel  In  pala,  tee  Eatoppel,  H  09-96^ 

PANEL 

Challenge  to  Jury  panel,  see  Jury,  {|  110;  118l 

PARAPHERNAL  PROPERTY. 

Bm  Hniband  and  Wife,  Sl  21»-278. 

PARENT  AND  CHILD. 

8ee  Oaardlan  and  Ward ;  Infants. 
Contributory  aegligence  crif  parent  impotable  to 

child,  see  Negligence,  |  96h 
Custody  of  child  on  divorce  of  panaits,  lee  TA- 

Torce,  SS  291,  3ia 
Righu  of  eurriviug  children  as  to  Itomeatead, 

aee  Homestead,  ||  134-163. 

PARI  DELICTO. 

Relief  of  parties  to  Illegal  contract^  M*  Con* 
tracts,  I  138. 

PARI  MATERIA. 

Constmctim  of  atatntei'in  pari  materia,  aee 
SUtntea,  |  2^  ^  ^ 


PARISHES. 


See  Coontlea. 


PAROL  AGREEMENTS. 

floe  Fianda,  Statute  of. 

PAROL  EVIDENCE. 

In  dvil  actions,  see  Evidence,  8{  S90-460. 

PARTIAL  INVALIDITY. 

Of  orders  of  corptwatifni  eommisriMi,  tea  Oor> 

porations,  {  394. 
Of  Btatnte,  effect,  aee  Btatatea,  |  64. 

PARTIES. 

As  witnesses,  cross-examination  of,  aee  Witness- 
es, i  277. 

Lews  relating  to  parties  to  actions  as  depriv- 
ing of  property  without  due  process  of  law, 
see  Constitutional  Law,  8  309. 

Political  parties,  see  Elections,  S  14S. 

Rights  and  liabilities  as  to  coats,  see  Costs. 

In  actiom  by  or  againat  particular  eUuBea  of 
pcrtona. 

See  Landlord  and  Tenant,  |  291;  Mnnldpal 

Corporations,  8  1000. 
Taxpajrers,  see  Munidpal  Corporations,  |  1000. 


In  pofi^oKtor  action*  or  prooeeiinff$. 
See  Cancellation  of  Instmmenta,  8  35.  . 
C<mdemnati(Hi  proceedings,  aee  Eminent  Do- 
main, 8  ITS. 

For  appointment  of  receiver,  see  Becelven,  8  34. 
For  asstnlt,  see  Assault  and  Battery,  8  22. 
For  injuries  to  servant,  see  Master  and  Servant, 
8  254. 

For  unlawfnl  detainer,  we»  Landlord  and  Xte- 
ant,  f  291. 

To  enforce  rl|(ht  of  actioa  pledged,  see  Pledge^ 

I  68>. 

To  enjoin  carrying  Into  effect  of  monidpal  con- 
tract, see  Monidpal  Corpmatltma,  |  &00. 

Judgment  Md  rehef  at  to  parHea,  sad  parMes 

offeeted  hp  judgmenit  or  prooeeiingM  thereon. 
Parties  and  other  persons  entitled  to  costs,  see 

Costs,  8  83. 
Parties  to  judgment  on  trial  of  issues,  see  Jndg- 

ment,  88  237.  28». 
Prisons  concladed  by  foreclosure,  see  Mor^ 

gages,  {  587. 

Persons  concluded  by  jodgmoit  In  geneiaL  see 

Judgment,  81  701,  710. 
Persons  who  may  take  advantage  of  bar  of 

judgment,  see  Judgment,  |  627. 

ZZoeiew  m  to  pmrtiet  and  fwrHst  to  prooseAi^f 

w  oppeUate  ooarts. 
Parties  to  appeal  or  writ  of  error,  see  Appeal 

and  Error,  fi  323. 
Persons  entitled  to  notice  of  appeal,  see  Appeal 

and  Error,  8  414. 
Presumptions  on  appeal  or  writ  of  emw,  see 

Appeal  and  Error,  8  913. 

To  oontfeyancea,  oontraeU,  or  othtr  trantaetiona. 
Tax  deeds,  see  Taxation,  8  765. 

I.  PIiAZHTEETSb 
(A)  PonwHa  Wlio  wmt  or  asmst  Smm, 

Action  for  unlawful  detainer,  see  Landlord  and 

Tenant,  8  291. 
To  enjoin  carryinx  Into  effect  of  mnniclpal  coin 

tract,  see  Municipal  Corporations,  8  1000. 

8  6.  Under  Mills'  Ann.  Code,  8  3,  requiring 
actions  to  t>e  brought  In  the  name  of  the  real 
party  in  interest,  the  luMer  of  the  lenl  title  as 
trustee,  held  authorized  to  sue  to  enjoin  injuries 
to  it  withont  alleging  the  benefidan's  name  or 
the  nature  of  the  trust— Kodi  t.  ftory  (ColoJ 
1083. 

m.  HBW  PARTIES  AKD  OKAHOS  OF 
PARTIES. 

Intervention  in  action  for  breach  of  eorenan^ 

see  Covenants,  I  49. 
Intervention  in  action  to  determine  right  to  pnv- 

cbase  state  land,  see  Public  Lauds,  8  144. 
InterTenti<m  in  condemnation  proceedings,  see 

Eminent  Domain,  |  ITS. 

8  48.  The  pleading  of  one  admitted  as  an  in- 
tervener, under  Code  C^v.  Proc  8  387,  must 
state  facts  sufficient  to  establish  the  right  or 
interest  iriilch  he  elalmsr— Moran  t.  Bcnynge 
(Cai.)  812. 

f  48.  Where  tiie  demurrer  to  the  complaint 
In  Intervention  was  properly  sustained,  the 
intervener  ceased  to  bave  any  interest  in  the 
subsequent  proceedings,  and  he  could  not  ot>- 
ject  to  the  sufficiency  oi  the  fiodinn,  and  to  the 
judgment  declaring  the  rights  of  toe  other  par- 
ties to  t&e  litigation.— Moxan  t.  Bcnynge  (GaL) 
312. 

V.  DEFECTS,  OBJEOTIOM8,  AND 
AMENDMEITT. 

8  91.  A  demurrer  for  misjoinder  of  parties 
defendant  held  properly  overruled.— Cammlngs 
V.  Reins  Copper  Co.  (Mont)  904. 
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8  01.  TlDder  Rev.  Codes,  $  6534.  the  defect  of 
miftjoinder  of  ptrtles  defendant  cop  be  raised 
onlj'br  demarrer  by  the  party  improperly  join- 
ed.—Camiiiliige  T.  Keint  Copper  Co.  (Mont)  804. 

PARTITION. 

Creation  of  co-tenancfes,  and  rights  and  liabili- 
ties of  co-tenants  in  general,  see  Tenancy  in 
CommoQ. 

Jurisdiction  to  decree  partition  In  suit  for  di- 
vorce, see  Divorce,  i  201. 

Right  to  replevin  undivided  interest  in  personal 
pn^rty,  see  Replevin,  |  4. 

PARTITION  FENCES. 

See  Fences. 

PARTNERSHIP. 

Admissions  by  partner,  see  Evidence,  |  24& 

zv.  aioHTB  aud  umuties  as 

TO  ^raiBO  PEHSOKB. 

<D)  Aetlou  fer  er  AvslBBt  Firms  mr  Part- 
ners. 

Prohibition  to  vacate  leeeivenhlp,  see  Prohi- 
bition, I  18. 

I  210.  Under  Code  Civ.  Proc.  8  664,  subd.  6, 
receivers  could  not  be  properly  appointed  for 
a  partnership  In  an  action  involving  legal  as 
distinguished  from  equitable  rights. — ^First  Nat. 
Bank  v.  Superior  Court  of  lessen  County  (Cal. 
App.)822. 

TX.  DEATH  OP  PABTIBBBt  AlfP  SUB- 
VlVmO  PABTKEBS. 

5 247.  A  claim  ex  contractu  for  a  partner- 
p  debt  cannot  be  maintained  against  the  es- 
tate of  a  deceased  iwrtner,  in  the  absence  of  a 
showing  of  a  final  settlement  between  the  sui^ 
Tlving  partner  and  the  estate  and  that  the  part- 
nersbiD  assets  are  iosnfficlent  to_pay  the  debts. 
-De  Honeo  v.  Ueans  (Colo.)  HOT. 

VH.  DISBOLtmOlf ,  lETTLEMEKT, 

AHD  Aooovirniro. 

(D)  AetlOBS  for  DlMolvtloa  maA  Ae«ovnt« 

i  828.  In  an  action  for  a  partnership  ac- 
counting, evidence  held  not  to  sustain  a  finding 
as  to  respective  amounts  defendants  and  plaln- 
tifTs  husband  invested  in  tbe  firm  buBlness. — 
Burket  v.  Burland  (Cal.  App.)  G70. 

S  330.  In  a  suit  for  an  accounting  of  an  al- 
lied partnership,  proof  that  plaintiff  and  de- 
fendant had  been  associated  only  in  several  in- 
dependent transactions  held  to  entitle  defend- 
ant to  a  nonsnit  without  prejudice.— Drake  t. 
BanUn  (Or.)  22. 

PART  OWNERS. 

In  general,  see  Tenancy  in  Common. 

PART  PAYMENT. 

As  accord  and  satldaction,  see  Accord  and  Sat- 
isfaction, I  7. 

PART  PERFORMANCE. 

Of  contracts  within  statute  of  trattds,  see 
Frands,  Statute  of,  <  129. 

Recovery  on  quantum  meruit  for  part  perform- 
ance of  services  where  contract  is  rescinded 
or  abaodoned,  see  Work  and  Labor,  {  14. 


PASSENGERS. 

See  Carriers,  ||  307-M7. 

PASSWAYS. 

See  Basement 

PATENTS. 

For  public  lands,  see  PubUe  lands,  H  114,  116. 

PAYMENT. 

See  Accord  and  Satisfactlou;  Compromise  and 

Settlement;  Tender. 
Authority  of  attorney  to  receive  payment  for 

client,  see  Attorney  and  Client,  f  88. 
Part  payment  as  accord  and  satisfaction,  see 

Accord  and  Satisfaction,  {  7. 
Subrogation  on  payment,  see  Subrogation. 

Of  particvJar  elatiet  of  ohlioattona  or  ttahUitiei, 

See  Bills  and  Notes,  i  427. 

Amount  required  to  redeem  from  tax  sale,  see 

Taxation,  8  710. 
Insurance  premiums  or  does,  see  Insurance.  U 

IStl.  m. 

Subscriptions  to  corporate  stock,  see  Corpora- 
tions, {  88. 
Taxes,  see  Taxatioa,  If  S18-^t3& 

I.  REQUISITES  AKD  SUFFIOIEKOT. 

SO.  If  an  agreement  be  construed  as  one  to 
pay  In  something  other  than  money,  the  law 
will  award  a  money  compensation  for  a  breach 
of  the  agreement.— Tan  De  Vantsr  v.  Bedels- 
heimer  (Wash.)  847. 

IV.  PUBADING,  EVIDENCE,  TBIAIi, 
AND  REVIEW. 

{  65.  Where  one  was  in  possession  of  orders 
for  the  payment  of  money  drawn  on  himself, 
their  payment  held  presumed  under  B.  St  C- 
Comp-TrSS,  subd.  13.-RasU  t.  Wise  (Or.)  081. 

T.  BEOOVEBT  OF  PATMEHTS. 

Payments  for  goods  sold,  see  Sales.  |  303. 

Payments  for  land  sold,  see  Vendor  and  Pur- 
chaser, I  341. 

Payments  made  by  third  person  to  defendant 
for  use  of  piaiutuf,  see  Money  Received. 

Payments  of  taxes,  see  Taxation,  |  538. 

PECUNIARY  LOSS. 

Element  of  damages  in  general,  see  Damages,  | 
40. 

PENALTIES. 

Distinction  between  liquidated  damages  and 

penalties,  see  Damages.  |  79. 
For  frivolous  apiieal  or  delay,  see  Gosts,  |  200. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

As  affecting  limitation  of  other  acdon,  see  Limi- 
tation of  Actions,  S  106. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Cknirses,  H  100-107. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  H  177,  178. 
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PERFORMANCE. 

Of  particular  dattet  of  dvtiea  or  obligctiont. 
Coutmct  in  geoera],  see  Contracts,  SS  295-322. 
Contract  of  sale,  see  Sales,  S8  153,  161. 
Contract  within  statute  of  frauds,  see  Frauds, 

Statute  of,  I  129. 
Payment  of  bill  or  note,  see  Bills  and  Notes,  8 

427. 

Services  by  broker,  see  Brokers,  SS  48-58. 

PERJURY. 

Ground  for  equitable  relief  Against  Judgment, 
see  Judgment,  S  444. 

PERMANENT  ALIMONY. 

See  Divorce,  |  245. 

PERPETUITIES. 

I  4.  Civ.  Code,  M  760,  1344,  have  no  nkr- 
ence  to  remainder  interests  in  personal  property, 
but  such  property,  provided  by  will  to  consti- 
tute a  trust  fund  for  the  benefit  of  the  testator's 
wife,  and  on  her  death  to  be  divided  between 
tbeir  children,  was  subject  to  no  statutotr  re- 
striction, and  the  trust  created  was  lawful  and 
valid.— In  re  Gregory's  Estate  (Cal.  App.)  566. 

PERSONAL  INJURIES. 

Causing  death,  see  Death.  S  96. 

Extent  of  loss  and  liability  of  Insurer  within 

accident  insnrance  policy,  see  lusutance,  S 

531. 

Particutar  oa«w*  or  meant  of  injury. 
See  Assault  and  Battery;  Explosives,  i  8. 
Acta  or  omissions  of  carrier,  see  Carriers,  H 
307-321. 

Acts  or  omissions  of  municipality  in  general, 
Bee  Municipal  Corporations,  {IS  743^^823. 

Defects  or  obstructions  in  streets,  see  Munici- 
pal Corporations,  18  821,  823. 

Malpractice  or  negligence  of  pbysician  or  sur- 
geou.  see  Pliysicians  and  Surgeons.  S8  15,  18. 

Negligence  in  general,  see  N^ligence. 

Operation  of  railroads,  see  Railroada,  H  313- 
350. 

Operation  of  street  railroada,  see  Street  Rail- 
roads, 8S  74-119. 

Particular  claaaeg  of  pertona  injured. 
Employes,  see  Master  and  Servant,  §§  1)2-296. 
Passengers,  see  Carriers,  H  307-321.  325-347. 
Travelers  on  streets,  see  Municipal  Corpora- 
tions, 88  821,  823. 

itemedie$* 

See  Damages. 

Evidence  admissible  as  part  of  res  gestae,  see 
Evidence,  88  123,  126. 

PERSONAL  PROPERTY. 

See  Property. 
Gift,  see  Gifts. 

Lease  by  heir  before  appdntment  aa  adminis- 
tratrix, see  Executora  and  Admiustrators,  8 

77. 

Pledge,  see  Pledges. 

Remedies  involving  or  affecting,  see  Replevin. 
Sales,  see  Sales. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutora and  Administrators.  §  388. 

Sales  by  guardians,  see  Guardian  and  Ward,  8. 
81-107. 

Storage,  see  Warebousemeo. 

TazauoQ  of,  see  Xaxation. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Admlaistrators. 


PERSONAL  SERVICE. 

See  Procew,  |  48. 

PERSONS. 

Constitutional  guaranty  of  personal,  civil,  and 
political  rights,  see  CouBtitutional  Law.  8  87. 

Offenses  against  the  perstn,  see  Himilcide; 
Rape. 

PETITION. 

See  Pleading. 

For  referendum  of  ordfnancea,  He  Hanicipal 

Corporations,  8  108. 
To  sell  property  of  infant,  aee  Guardian  and 

Ward,  8  86. 


See  Jury. 


PETIT  JURY. 
PHOTOGRAPHS. 


Competency  as  evidence,  see  Evidence,  8  359. 

Liability  of  physician  for  omission  to  take 
X-ny  photograph,  see  Physidans  and  Sur- 
geons, 1  15. 

PHYSICAL  CONDITION. 

Of  person  insured,  representations,  wamntiea, 
or  conditions  in  policy  or  applicatl<m  there- 
for, see  Insurance,  8  291. 

PHYSICIANS  AND  SURGEONS. 

Objjections  to  evidence  in  prosecution  for  prac- 
ticing without  license,  see  Criminal  Law,  8 

698. 

Repeal  of  statute  as  affecting  pending  prosecu- 
tion, see  Criminal  I^aw,  8  1^. 

8  6.  In  a  prosecution  for  practicing  medicine 
without  a  license,  certain  evidence  held  not  to 
prove  a  separate  offense  from  tliat  diari^.— 
State  V,  Hanover  (Wash.)  388. 

8  6b  An  indictment  for  practicing  medicine 
witbout  a  license,  in  violation  of  Pieice's  C"xle, 
8  6289  (Ballinger's  Ann.  Codes  &  St.  8  3019), 
held  sufficient.— State  v.  Dechmann  tWashJ  i&i. 

8  6.  On  a  prosecution  under  Herce's  Code. 
8  6280  (Ballinger's  Ann.  Codes  &  St  8  3019), 
for  practicing  medicine  without  a  license,  evi- 
dence held  insufficient  to  warrant  a  conviction. 
—State  v.  Decbmann  (Wash.)  858. 

8  6.  In  a  prosecution  for  practicing  medicine 
without  a  hceose  in  pnescribing  and  fitting 
glasses,  held  proper  for  the  prosecution  to  prove 
that  the  eyes  of  a  witness  were,  in  fact,  dis- 
eased.—State  v.  Snearly  (Wyo.)  388. 

§  6.  In  a  prosecution  for  practicing  medidne 
without  a  license,  in  prescribing  and  fitting 
glasses,  an  objection  to  a  question  asked  a  wit- 
ness held  properly  suatained. — State  v.  Snearly 
(Wyo.)  389. 

8  14.  A  surgeon  Is  not  responsible  for  want 
of  success  or  a  mistake  of  judgment,  unless  it 
results  from  a  failure  to  exercise  ordinary  care 
or  from  a  want  of  ordinary  skill.— Bonnet  v, 
Foote  (Colo.)  252. 

8  14.  A  surgeon,  in  the  absence  of  special 
contract,  impliedly  agrees  that  he  bas  tliat  rea- 
sonable degree  of  learning  and  skill  possessed 
by  others  of  his  profession,  that  he  will  use  rea- 
sonable and  onnnary  care  to  accomplish  the 
puruose  for  which  he  is  employed,  and  in  deter- 
mining the  nature  of  the  injury  and  the  best 
mode  of  treatment— Bonnet  t.  Foote  (Colo.) 
2.^2. 

8  14.  The  skill  required  by  a  physician  and 
surgeon  stated. — Weils  v.  Ferry-Baker  Lumber 
Co.  (Wash. I  8f:a 
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I  15.  A  aanreon  held  not  liable  for  a  miBtake 
in  treatment  tnongh  he  did  not  take  an  X-ray 
pbotflcraph.— Wells  t.  Ferry-Baker  Lumber  Co. 
(Waab.)  §60. 

I  18.  Evidence  held  to  warrant  a  verdict 
finding  that  a  anrgeon  was  n^ligent  in  diagnos- 
ing plaintiff's  injury  as  a  brttiae,  when,  In  fact, 
the  fraasr  waa  fiactaivd. — B<nu)et  t.  Foote 
(Colo.)  252. 

i  ]&  In  an  action  for  malpractice,  evMence 
of  a  phyRician  that  ptainttfTs  limb  five  jeara 
after  an  injnry  indicated  that  it  had  been  frac- 
tured held  admisflible  to  corroborate  her  testi- 
mony aa  to  its  condition  immediately  after  the 
iDjaiy.— Bonnet  v.  Foote  (Colo.)  252. 

I  1&  Tbe  condition  of  plaintiffs  limb  aft- 
er she  liad  recovered  from  an  injury  held  ad- 
missible in  a  salt  againat  her  surgeon  for  mal- 
practice to  show  the  damogM  mstained.— Bwt- 
net  V.  Foote  (Colo.)  202. 

PICTURES. 

Competency  as  evidence,  aee  Evidence,  |  350. 

PIPE  LINES. 

For  nmveyance  of  water,  aee  Waters  and  Wa- 
ter GoarseB.  |S  227-282. 

PLACE. 

For  work,  duties  and  liabilities  of  master  as  to 
servants,  see  Master  and  Servant,  il  101-121*. 
Of  trial,  see  Crimioai  Law,  |  134;  Venue. 

PLANS. 

Of  public  improvements,  see  Schools  and  School 
Districts,  I  80. 

PLATS. 

As  documentary  evidence,  see  Evidence.  {  379. 
References  to  in  deeds,  see  Deeds,  S  112. 

PLEA. 

Id  civil  actions,  see  Pleading,  I  93. 
In  criminal  prosecutions,  see  Criminal  Law,  |S 
2t)5,  301. 

PLEADING. 

Conformi^  of  judgment  to  pleadings,  aee  Judg- 
ment, S  251. 

Failure  to  plead  ground  for  judgment  by  de- 
fault, see  Judgment.  |  107. 

Injlictment  or  rriminnl  information  or  rom- 
plaint,  see  Indictment  and  Infornjation. 

Requisites  of  pleading  of  intervener,  see  Parties, 
§48. 

Allefftttiont  at  to  particular  faot$,  ools,  or  tront- 
actiont. 

See  Deeds,  i  ISa 

Damages,  see  Damages,  H  147,  159. 
Kraud.  see  Fraud,  |  47. 

Performance  of  conditiuas  of  iuiturance  policy, 
see  Insurance,  S  (i34. 

Return  of  consideration  for  compromise,  see 
Compromise  and  Settlement.  1  1H. 

Statute  of  limitationH,  see  Limitation  of  Ac- 
tions, I  180. 

in  actiont  hp  or  againtt  partirular  elattet  of 

persons. 


roads,  H  110-119. 
Foreign  corporations,  see  Corpora  f{„nfl,  |  672. 
luKurance  companies,  see  Il8Ur&!r,,«,  {|  032- 

Sureties,  see  Clerks  of  Courtfi,  |  . 

For  eassa  la  Dm.  Dig.  A  ^^^X^^^^"^  to  data  *  Indezss  sea  same  tophi  *  seetlOB  ff)  NUHBBR 


in  partioviar  actiont  or  procetdinga. 
See  Ejectment,  |f  63-88;  Garnishment,  fl  148- 
178 :  Money  Received,  $  17 ;  Worii  and  Labor. 
H  22-30. 

Condemnation  proceedings,  see  Eminent  Do- 
main, S  191. 

For  breach  of  contract  in  general,  aee  Con- 
tracts. S  340. 

For  breath  of  contract  of  sale,  see  Vendor  and 
Purchaser,  S  328. 

For  compensation  of  broker,  see  Brokers,  (  82. 

For  fraud,  see  Fraud,  $  47. 

For  injuries  at  railroad  crossings,  see  Railroads, 
§8  344-350. 

For  injuries  from  negligence,  aee  Negligence, 
SS  108-119.  •  *•      ■  6  . 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  i|  110-119. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, I  264. 

For^r^^or  value  of  goods  sold,  aee  Sales,  ft 

For  trespass,  see  Trespass.  {  41. 
On  bond  of  clerk  of  court,  see  Clerks  of  Courts. 
S  75. 

On  insurance  policies,  see  Insurance,  ||  632- 
6T0. 

Pleas  in  criminal  prosecutiona,  see  Criminal 

Law.  81  265.  301. 
Preliminary  complaint  in  criminal  pnMecutionii, 

see  Criminal  I^w,  8  209. 
To  confirm  or  trj;  tax  title,  see  Taxation.  |  809. 
To  enforce  specific  performance,  aee  SpeciCc 

Performance,  88  114,  121. 
To  foreclose  mortgage,  see  Mortgages,  {  469. 

Review  of  decitiont  and  pleading  in  appeUatt 
coiirta. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  if  910-918. 

Record  for  purpose  ox  review,  see  Apnea]  and 
Error,  |  518. 

Review  of  decisions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Error,  i« 
1O40-1042.  ' 

Review  of  decisions  as  dependent  on  presenta- 
tion of  que«tion  in  lower  court,  aee  Appeal 
and  Error,  88  193,  194. 

Review  of  decisions  aa  depending  on  finality  of 
determination,  see  Ap^al  and  Error,  8  78. 

Iteview  of  decisions  mvolving  discretion  of 
court,  see  Appeal  and  Error,  |  959. 

I.  FOBU  AND  ALLEGATIONS  IN 
GENEBAL. 

S  8.  An  averment,  in  a  pleading  in  a  pro- 
ceeding to  determine  ri^ta  to  purvhaae  state 
lands,  held  a  conclusion  of  law  and  not  equiva- 
lent to  an  averment  of  focts  showing  «  valid 
application  to  purchase.— Mbran  v.  Bonynge 
(Cal.)  312. 

8  8.  An  averment.  In  a  pleading  in  a  pro- 
ceeding to  determine  rlghta  to  purchase  state 
lands,  held  a  conclusion  of  law,  and  insufflcient 
on  demurrer.— Moran  v.  Bonynge  (Cal.)  S12. 

8  34.  Under  Rev.  Codes.  8  6566,  whatever 
is  necessarily  implied  in  or  is  reasonably  to  be 
inferred  from  an  allegation  in  a  pleading,  is  to 
l>e  taken  as  directly  averred.— Silver  Bow  Conn- 
ty  V.  Davies  (Mont.)  81. 

8  30.  That  plaintiff  alleged  performance  of 
the  conditions  of  her  contract  of  insurance  does 
not  prevent  her  showing  that  defendant  waived 
the  condition  against  incumbrances. — Raulet  v. 
Northwestern  Nat.  los.  Co.  of  Milwaukee 
292.  ' 

8  30.  In  an  action  to  enjoin  the  maintenance 
of  a  flume  adjacent  to  plaintiff's  property,  which 
he  claimed  interfered  with  his  easement  in  a 
street,  defendant  held  precluded  by  admissions 
in  the  answer  from  contending  that  the  street 
had  never  been  dedicated  or  established.- Ilajnie 
V.  Juab  County  Mill  A  Elevator  Co.  (Utah)  249. 
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n.  DECI.ABATXOM,  COXVLAXNT.  PE- 
TinOH,  OB  ■TATEKEHT. 

Requiaites  of  pleadiiur  of  interrener,  see  Par* 
ties.  I  48. 

Beview  of  decisions,  see  Appeal  and  Error,  I 
198. 

SU^le  and  entire  canse  of  action,  see  Action,  i 

Tn  partioular  actumt  or  prooeedingt. 
See  Ejectment,  |  03 ;  Woi^  and  Labor,  S  22. 

Condemnatioa  proceedings,  see  ISmineut  Do- 
main, i  191. 

For  injuries  from  negligence  In  general,  see 

Negligence,  H  108-119. 
On  bond  of  clerk  of  court,  see  Clerks  of  Courts, 

8  75. 

Od  insnrance  policy,  see  Insurance,  {|  682-670. 
To  enforce  specific  performance,  see  Specific 
Ferformaace,  |  114. 

1 ,49.  Under  Mills'  Ann.  Code,  8S  1.  49,  rec- 
ognizing but  one  form  of  action,  and  requiring 
a  statement  of  facts  constituting  the  cause  of 
action  in  concise  language,  it  is  immaterial 
what  the  pleader  cnlla  his  action. — Grimes  t. 
Greenblatt  (Colo.)  1111. 

S  64.  The  term  "dapllcity"  held  to  sUll  in- 
clude all  that  vas  comprehended  by  the  defini- 
tion at  common  lav.— Schwindt  T.  Lane  Potter 
Lumber  Co.  (Mont)  818. 

I  64.  A  complaint  held  subject  to  special  de- 
murrer.—Schwindt  T.  Lane  Potter  Lumber  Co. 
(Mont)  818. 

I  64.  A  complaint  held  defective  in  not  ap- 
prising defendant  of  the  proof  it  would  be  re- 
Qulred  to  meet— Schwindt  v.  Lane  Potter  Lum- 
ber Co.  (Mont.)  818. 

m.  PLEA  Oa  AN8WEK,  OBOM-OOK 
PLAINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

Rerlew  of  dedalous,  see  Appeal  and  Error,  fi 
194. 

Tn  particular  actions  or  proceedings. 
See  Ejectment,  S  69;  Garnishment,  §§  148-17& 
For  trespass,  see  Trespass,  $  41, 
On  insurance  policj-,  see  Insnrance,  {  640. 

(A)  DcfcBsea  In  General. 

S  93.  Denials  in  one  defense  are  not  affected 
or  qualified  by  inconsistent  affirmative  matter 
in  another  and  separate  defense,- Shepherd- 
Teague  Go.  v.  Hermann  (Cal.  App.)  622. 

TV.  BEPLIOATION  OB  BEPLT  AND 
■UBSEQUENT  PLBADINOS. 

I  166.  Under  Rev.  Codes,  H  6540,  6560, 
held  that  in  an  action  for  unlawful  assault  by 
employ^  of  a  street  railway  company,  an  alle- 
gation in  the  answer  that  the  employer  were 
acting  as  peace  offieeta  mly  need  not  be  denied 
in  the  reply.— Band  Butte  Electric  By.  Co. 
(Mont.)  87. 

8  177.  It  cannot  be  claimed  that  matters  of 
defease  set  out  in  the  ansner  are  admitted 
where  the  same  matter  alleged  in  connection 
with  other  facta  in  a  special  defense  ia  denied. 
—Rand  v.  Bntte  Electric  Ry.  Co.  (Mont)  SJ. 

{  180.  Allegations  in  reply  to  an  answer  in 
a  suit  on  a  district  court  clerk's  bond  held  ob- 
jectionable as  a  departure.— Silver  Bow  County 
V.  Davies  (Mont.)  81. 

I  180.  In  an  action  for  paint  sold  and  deliv- 
ered, and  services  rendered,  plaintlfTs  reply  held 
not  to  constitute  a  departure.— Pioneer  Hard- 
ware Co.  V.  Farrin  (Or.)  456. 

I  ISO.  Under  B.  &  C.  Comp.  Laws,  |  77, 
new  matter  in  reply  doea  not  constitute  a  de- 
parture, if  it  only  consists  of  anotlier  assign- 


ment of  the  same  cause  pleaded  In  the  com- 
plaint—Pioneer  Hardware  Co.  v.  Farrin  (Or.) 
456. 

V.  DEKUBBBB  OB  EZOEPTIOII. 

Judgment  on  demurrer  or  ezceittions,  oonclu8fv»> 

ness,  see  Judgment,  I  606. 
Presumptions  on  appeal  or  writ  of  error,  see  Ap' 

peal  and  Error,  f  917. 
Raising  defense  of  statute  of  limlutions,  see 

Ijimitotion  of  Actions,  }  ISO. 
Review  of  decisions,  see  Appeal  and  Error,  { 

1040. 

Revew  of  orders  sustaining  demurrer  as  dept^nd- 
ent  on  finality  of  determination,  see  Appeal 
and  Bnor,  |  78. 

I  193.  Under  B.  ft  C  Comp.  8  106,  a  com- 
plaint containing  aeretal  causes  of  action  not 
separately  ststed  keM  not  demurrable.— Boelk  v. 

Nolan  (Or.)  689. 

S  204.  A  joint  demurrer  to  a  complaint  hr 
several  defendants  was  properly  overruled, 
where  the  complaint  stated  a  cause  of  action 
against  some  of  them.— Band  r.  Butte  Electric 
Ry.  Co.  O^ont)  87. 

8  205.  Where  a  complaint  dlscloaea  that 
plaintiff  is  entitled  to  any  relief,  a  general  de- 
murrer to  it  cannot  be  sustained.— Baker'  y. 
Butte  Water  Co.  (Mont.)  819. 

8  214.  Where  there  is  a  general  demurrer  to 
a  complaint  the  allegations  of  the  complaint 
must  ba  taken  as  true. — Sliannon  t.  Cavanaugh 
(Cal.  App.)  574. 

VL  AMENDED  AND  BITPPLElfENTAX 
PLEADINGS  AND  BEPLEADEB. 

Amendment  in  anit  to  cancel  gift;  aee  Oifti,  { 

78. 

Amendment  of  Indictment  or  information,  see  In- 
dictment and  Information.  68  159,  161. 

Presumptions  on  appeal  or  writ  of  error,  see  Ai>- 
peal  and  Error,  |  918. 

Review  of  decisions,  see  Appeal  and  Error,  || 
959,  1041. 

8  287.  Wliere  application  is  made  to  amend 
a  pleading  to  conform  to  the  proof,  and  there 
is  no  evidence  to  sustain  it,  it  is  properly  de- 
nied.—Snowy  Peak  Mining  Co.  v.  Tamarack  A 
Chesapeak  Mining  Co.  (Idaho)  60. 

8  237.  An  application  to  amend  a  pleading 
to  conform  to  the  evidence,  made  before  the 
findings  and  decree  are  signed,  is  not  too  late. — 
Snowy  Peak  Mining  Co^  t.  Tamarack  &  Che»^ 
apeak  Mining  Co.  (Idaho)  00. 

S  238.  The  court  may  during  the  trial  allow 
an  amendment  to  a  pleadiag  without  an  af- 
fidavit showing  cause  therefor,  in  accordance 
with  Civ.  Code,  §  75.— Board  of  Com'rs  of  Gun- 
nison County  V.  Hider  (Colo.)  1068. 

8  247.  Where  the  heirs  of  an  owner  of  land 
sued  tbe  heirs  of  one  wbo  had  acquired  it  at  a 
tax  sale  as  agent  for  the  owner,  on  the  ground 
tliat  the  tax  deed  was  void,  and  a  purchaser  of 
the  agent's  heirs  was  aubstitoted  as  defendant. 
held,  that  plaintiffs  could  enlarge  the  issues  by 
alleging  that  the  grantee  in  the  tax  deed  acted 
as  the  owner'a  agent.— Hudson  v.  Herman 
(KanO  35. 

8  248.  An  amended  pleading  containing  a  defi- 
nite statement  of  facts  concerning  a  material 
matter  not  in  conflict  with  the  averments  of  the 
original  petition  held  not  to  state  a  new  caoae 
of  action.— Wilbers  v.  Bonnau  (Kan.)  772. 

IZ.  BILL  OF  PABTIGULABS  AND 
OOPT  OF  ACCOUNT. 

8  330.  B.  &.  C.  Comp.  )  84.  held  directoir 
only,  so  far  as  the  time  Is  limited  within  which 
a  T«rlfied  copy  of  the  account  aoed  on  must  be 
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delivered  to  the  adverse  party.— Raakl  v.  Wise 
(Or.)  984. 

x.  fujiig*  bebvioe.  amb  with- 
drawaI. 

Fillne  aa  commencement  of  action,  see  Action, 
S  64. 

S  340.  Where  the  original  pleedlnga  filed  in 
a  case  are  loErt:  or  destroyed,  copies  must  be  sub- 
stituted, and  in  an  equity  suit  the  court  cannot 
Teenlarly  proceed  to  trial  or  to  the  entry  of  a 
judgment  or  decree  without  first  restoring  the 
original  record  or  supplying  the  omission  by 
the  substitution  of  sabstantial  copies.— Miller  t. 
Shute  (Or.)  407. 

zi.  xcmoirB. 

Review  declsloiu,  see  Appeal  and  Bnor,  | 
1042. 

S  341.  Under  Civil  Practice  Act,  f  38  (Comp. 
Iaws,  8  3133),  wher*  a  document  styled  a  "mo- 
tion" asserted  a  defense  which  could  only  be  as- 
serted by  demurrer  or  answer,  it  should  have 
been  dismissed.— Symons-Kraossman  Co.  v,  Re- 
no Whidesaie  Liquor  Co.  (Ner.)  96. 

I  345.  In  an  actitm  for  the  price  of  goods, 
plaintiff  held  entitled  to  judgment  on  the  plead- 
ings.—Church  V.  Hendrie  St  Boltbofl  Mfg.  A 
Supply  Ca  (Colo.)  1097,  1120. 

Xn.  ISSUES,  PBOOF.  AMB  VARIAHOE. 

Conformity  of  judgment  to  iraues  raised  by 

pleading,  see  Judgment,  8  2r>l. 
In  pleading  damages  in  general,  see  Damages,  | 

1S9. 

In  partitmlor  aotUnu  or  proceeding*. 

Criminal  prosecutions,  see  Indictment  and  la- 
formation,  If  138.  171. 

For  breadi  of  contract  in  general,  m«  0>Qtract8, 
{  34a 

For  compensation  of  broker,  see  BnAers,  |  82. 
For  ioiuries  from  negligence,  see  Negligence,  | 

119. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Kaitroads,  8  111. 

For  injurieB  to  servants,  see  Master  and  Serv- 
ant, §  284. 

For  price  or  value  of  goods  sold,  see  Sales.  {  355. 
On  insurance  policy,  see  losurance,  f  645. 
To  foreclose  mortgage,  see  Mortgages,  8  459. 
To  try  tax  title,  see  Taxation,  8  809. 

Xm.  DEFECTS  AlTD  OBJE0TIO1C8, 
WAITER,  AHD  AIDER  BT  VER- 
DICT OR  JDDOlIEIfT. 

Review  of  decisions  as  dependent  on  presenta- 
tion  of  question  in  lower  court,  see  Appeal  and 
Error,  88  183.  104. 

8  403.  Deficiencies  In  complaint  may  be  cur- 
ed by  defendant's  answer  and  cross-complaint.— 
Vine  v.  Vine  (Cal.  App.)  702. 

8  406.  The  obiection  that  a  complaint  is  in- 
definite or  nncertain  held  waived  by  pleading  to 
the  merits.— Boelk  v.  Nolan  (Or.)  eSS. 

8  428.  The  Cacto  being  sufficient  to  justify  a 
recovery,  the  objection  that  the  complaint  does 
not  state  a  cause  of'action  will  not  lie,  where 
no  demurrer  was  filed. — Snohomish  River  Boom 
Co.  v.  Great  Northern  By.  Co.  (Wash.)  848. 

8  4.^.  If  advantage  of  a  variance  between 
the  pleadings  and  the  evidence  is  not  taken  at 
the  trial,  the  variance  is  waived^Dnncan  T. 
Holder  (N.  M.)  685. 

PLEDGES. 

8  68.  A  bona  fide  bolder  of  a  note  as  collat- 
eral may  enforce  payment  thereof  at  l«&st  to 
the  amount  for  which  it  Is  so  hulA  — George  v. 
Emery  (Wyo.)  1. 


POLICE  DEPARTMENT. 

See  Municipal  Corporations,  |  182. 

POLICEMEN. 

See  Municipal  Gorporattons,  8  182. 

POLICE  POWER. 

Of  municipality,  see  Hnnlcipal  Corporations,  81 
591-642.  ■ 

Of  sute.  see  CoDStitational  Law,  S  92. 

Particolar  inhjects  of  regulation,  see  Intoxica- 
ting Liquors,  |  10 ;  Licenses,  8  6. 

POLICY. 

Of-  !nniran<»,  see  Insurance. 

POLITICAL  PARTIES. 

Nominations  and  primary  elections,  see  Elec- 
tion^|148. 

POLITICAL  RIGHTS. 

Constitutional  guaranty  at  political  rights,  see 

Constitutiooal  Law, 


Suffrage,  see  Elections. 


87. 


POOLS. 

Combinations  in  violation  of  anti-tnut  acts,  see 
Monopolies,  8S  10-31. 

POSSESSION. 

See  Advene  Possession. 

Of  demised  premises,  see  Landlord  and  Teoant, 

8  128. 

Of  land  as  notice  affecting  bona  fides  of  pur- 
chaser, see  Vendor  and  Purchaser,  8  2S2. 

Of  personal  property,  remedies  for  recovery,  see 
Replevin. 

Of  property  or  rights  as  afFecting  right  of  gar^ 
nlshment,  see  Garnishment,  9  52. 

Of  reai  property,  remedies  for  recovery,  see 
Ejectment;  Forcible  IDntry  and  Detainer,  §  2. 

Retention  by  grantor,  element  of  fraud  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Gonveyasces,  88  147,  151. 

To  support  action  to  quiet  title,  see  Quieting 
TiUe,  {  12. 

POSSESSORY  WARRANT. 

Actions  tor  recovery  of  personalty  founded  <m 
right  of  poBsesaloii,  see  Keplevln* 

POST  OFFICE. 

m.  OFFEHSES  AOAUrST  POSTAI. 
LAWS. 

9  48.  An  indictment  under  Rev.  St.  U.  S.  8 
5467  (U.  S.  Comp.  St.  1901,  p.  3691),  held  fatal- 
ly defective  which  fails  to  show  that  the  let- 
ter embezzled  came  into  accused's  possession  as 
an  employ^  of  the  postal  service.— United  States 
r.  Anrandt  (N.  Myi064. 

POSTPONEMENT. 

Continuance  of  civil  actions,  see  Continuance. 
Continuance  of  criminal  prosecntiona,  see  Crim- 
inal Law.  I  590. 

POWDER.  . 

Gunpowder,  see  Explosives. 

Injuries  from  explosion,  see  Erplosives.  8  8. 

Regulation  of  storage,  see  Explosives,  8  3. 
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POWERS. 

Of  attorney.  He  Principal  and  .^nt. 

PRACTICE. 

C(HnmencemeQt  of  action,  in  general,  see  Action, 
f  64. 

Regnlations  denying  equal  protection  of  laws, 

see  Constitutional  Law,  8  249. 
Regulations  depriving  of  propertr  without  due 

^rocras^  of  law,  see  Constitutional  I^aw,  || 

Regulations  of  civil  remedies  and  procedure  by 
special  or  local  laws,  see  Statutes,  j  85. 

Ip  particular  civil  action$  or  proceeding*. 

See  Attachment,  §{  88^132 ;  Certiorari,  S8  30- 
tt8;  Ejectment,  S  63-86,  120;  Execution; 
Forcible  Entry  and  Detainer,  {  2;  Qamish- 
ment,  H  148-178;  Habeas  Coraua,  f  85 ;  In- 
junction, fi  100  ;  Prohibition,  {  28 ;  Replevin  ; 
Trespass,  {  41 ;  Work  and  Labor,  K  22-30. 

Accounting,  see  Account,  Si  12. 

Accounting  by  broker,  see  Brokers,  {  37. 
'  Appointment  of  receiver,  see  Receivers,  {|  31,34. 

Assessment  of  damages,  see  Damage,  If  208, 

2ia 

By  or  against  corporations  in  general,  see  Cor- 
porations. 18  51  o,  519. 

By  or  against  executors  or  administrators,  see 
Executors  and  Administrators,  8  451. 

By  or  against  firms  or  partnera,  see  Partner- 
ship. 8  210. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, 88  668,  672. 

By  or  against  infiants.  see  Infants,  88  77.  78. 

Condemnation  proceedings,  see  Eounent  Domain, 
88  178-251. 

Election  contest,  see  Elections.  {  280. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery. 88  22,  40; 

For  breach  of  contract,  see  Contracts,  f8  324, 
346. 

For  breach  of  contract  of  indemnity,  see  In- 
demnity, 8  15. 

For  breach  of  contract  of  sale,  see  Sales,  88  416- 
420 ;  Vendor  and  Purchaser,  \  328. 

For  causing  death,  see  Death,  8  ^6. 

For  change  of  Tenue.  see  Venue,  {8  36-72. 

For  compensation  of  broker,  see  BrcAen,  ft  82- 
86. 

For  contempt,  see  Contempt,  8  30. 
For  divorce,  see  Divorce.  fS  168-197. 
For  fraud,  see  Fraud.  88  47-66. 
For  injuries  at  railTOad  crossings,  see  Railroads, 
81  344-350. 

For  injories  from  defects  or  obstmctions  in 
streets,  see  Municipal  Corporations,  fi  821, 
823. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  %  484. 

For  injuries  from  negligence  in  general,  see  Neg- 
ligence, 88  108-142. 

For  injuries  from  negligent  use  of  street,  see 
Municipal  Corporations,  |  706. 

For  injuries  to  passengers,  see  Carriers,  f|  307- 
321,  347. 

For  Injories  to  i>ersons  on  or  near  street  rail- 
road trades,  see  Street  Railroads,  fS  110-119. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 88  252-296. 

For  judgment  against  real  property  for  taxes, 
see  Taxation,  88  647-671. 

Fo^udgment  by  default,  see  Judgment,  f  08- 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, ft  58-72. 

For  new  trial,  see  New  Trial,  ff  114-163. 

For  pnrcfaase  money  on  sale  of  goods,  see  Sales, 
fS  355.  358. 

For  purchase  money  on  sale  of  land,  see  Vendor 

and  Purchaser,  ff  305.  315. 
On  bills  or  notes,  see  Rills  and  Notes,  \  497. 
On  bonds  of  executors  or  administrators,  see 

Executors  and  ^uministrators,  f  537. 
On  bonds  of  pnUle  officers,  see  Countiea,  |  101. 


Probate  nroceedings  and  actions  relating  to  wills 

or  probate,  see  WlUs,  ff  324-427. 
To  annul  marriage,  see  Marriage,  ff  58,  60. 
To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  |  35. 
To  determine,  establish  and  protect  water  righu, 

see  Waters  and  Water  Courses,  I  152. 
To  enforce  assessment  for  public  improvemeDt. 

see  Municipal  Corporations,  f  5^. 
To  enforce  dissolution  and  accounting  of  part- 
nership, see  Partnership,  fS  328,  WXi. 
To  enforce  liability  of  stocknolders.  see  Baoki* 

and  Banking,  f  49;  Corporations,  ff  2(£.  2fi9. 
To  enforce  mechanic's  lien,  see  Mechanics'  T^ien^, 

fS  304,  310. 

To  enforce  right  of  action  pledged,  see  Pledges. 
8  58. 

To  enforce  specific  performance,  see  Specific  Per- 
formance, 68  114,  121. 

To  enforce  taxes,  see  Taxation.  ^  647-671. 

To  cntablish  and  determine  heirship,  see  Descent 
and  Distribution,  8  71. 

To  establish  and  restore  lost  Instrument,  see 
Lost  Instruments,  8  8. 

To  establidi  boundaries,  see  Boundaries,  ff  26- 
54. 

To  establish  and  enforce  trust,  see  Trusts,  f  Si*.!. 
To  establish  highways,  see  Highways,  f  46. 
To  foreclose  mortgage,  see  Mbr^agea,  ff  419- 
587. 

To  foreclose  right  of  redemption  from  tax  sale, 
see  Taxation,  f  70S. 

To  procure  liquor  license,  see  Intoxicating  Liq- 
uors. 88  70,  74. 

To  recover  price  paid  for  icooda.  see  Sales.  I  303. 

To  redeem  from  mortgage  sale,  see  Mortgages. 
88  6*1,  621. 

To  sell  property  of  infant,  see  Gnardlan  and 

Ward.  88  81-107. 

Ptirticular  proceedingt  in  aetion*. 

gee  Afiidavits ;  Continuance;  Costs;  Damaaes. 
U  147-216;  Dismissal  and  Nonsuit:  Rri- 
dence;  Execntion;  Judgment;  Jury;  tdnti- 
itation  of  Actions;  New  IMal  ^  Parties;  Plead- 
ing ;  Process :  Reference ;  Stipulations  ;  Ten- 
der; Trial;  Venue, 

Directing  verdict,  see  Trial.  88  177.  178. 

Dismissal  or,  nonsuit  at  trial,  see  Trial,  f  IflR. 

Exnmination  of  witnesses,  see  Witnesses,  88  236- 
277. 

Instructions  to  jury,  see  Trial,  ff  203-206. 
Nonsuit,  see  Trial,  f  165. 

Notice  of  pendency  of  action,  see  Ida  Pendens. 
Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  f  436. 
Verdict,  see  Trial,  88  349-365. 

Particular  remedies  in  or  incident  to  action*. 
See  Attachment;  Garnishment;  Injunction;  Re- 
ceivers, 

Procedure  m  eriminal  prommtiOMe. 
See  Criminal  Law;  Indictment  and  Infwwa- 

tion ;  Jury. 

Habeas  corpus  proceedings,  see  Habeas  Corpus. 

Procedure  in  ererciMe  of  special  or  Umitei  iarfa- 
diction. 

Equity,  see  Equity. 

Probate  and  administration,  see  Ooardlan  and 
Ward,  88  81-107. 

Procedure  in  or  hv  particular  courtt  or  tribumaU. 
See  Courta;  Justices  of  the  Peace,  ff  141-lGO. 
Courts  of  appellate  jurisdiction  ia  partknlar 
states,  see  Courts,  f  212. 

Procedure  on  revietc. 
See  Appeal  and  Error;  Certiorari,  ff  30-68; 
Criminal  La*,  ff  1028-1180;  Bxcepdons,  BUI 
of;  NewTriaL 

PRAYER. 

For  Instructions,  see  Criminal  Law,  f  833;  Trial, 
f  f  200-267. 
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PREDICATE. 

For  Impeachment  of  witneBsea,  gee  Wltneaaes, 
I  88a 

PREFERENCES. 

BUht  to  pnrchaae  shore  land,  see  Public  Lands, 
F186. 

PREJUDICE. 

Gronnd  for  rereisal  In  civfl  actions,  see  Appeal 
and  Error,  {|  1028-1068. 

Ground  for  reversal  in  criminal  cases,  see  Crim- 
inal Law,  89  1102—1172. 

Of  witness,  ^ouud  for  impeachment,  see  Wit- 
nesses, I  ST2. 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  antlientication  of  docn- 
meots  offered  in  evidence,  see  Evidence,  S§ 

873-379. 

PREMATURE  ACTION. 

See  Action,  |  62. 

PREMIUMS. 

Insurance  preminms,  see  Insurance,  ||  186,  849. 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Coipna;  Mandamus; 
Prohlldtion. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
Acquisition  of  rights,  see  Adverse  Possession, 
81  4-13 ;  Waters  and  Water  Courses,  }§  143- 

Efitabliriiment  of  highways,  see  Hig^wajB,  ||  1- 
17. 

PRESENTATION. 

Of  claims  against  estate  of  decedent,  see  Exec- 
utors and  Administrators,  S8  222,  231. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  H  65,  67. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
308. 

On  appeal  or  writ  of  error  in  dvil  actions,  see 
Appeal  and  Error,  H  007-933. 

PRETENSE. 

See  Fraud. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE 

Of  goods  sold,  see  Bales,  H  SKI.  86a 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

Allegations  as  to  agency  in  indictment  for  con- 
spiracy in  restraint  of  trade,  gee  Monopolies, 
8  31. 

Garnishment  of  funds  held  bv    ^nt,  see  Gar- 

nislinient  §  52.  ' 
Signature  by  agent  to  memof.  of  contract 

within  statute  of  frauds,  aR^Wl''T,,ds,  Statute 

of,  8  lie.  ^^'^^^ 


Agenoy  in  particular  rdationt.  offloM,  or  oc- 

oitpation$. 
See  Attorney  and  Client ;  Brokers. 
Corporate  agents,  see  Corporations,  81 298,  317, 
307-428. 

County  agents,  see  Counties,  88  63,  101. 

I.  THB  BBI.ATI01C. 

<A)  CiwatlOB  aad  Bxlateaec. 

8  8.  One  held  not  an  agent  for  another  for 
the  purchase,  of  a  particular  tract  of  land. — 
Sanguinetti  v.  Rossen  (Cel.  App.)  500. 

8  8.  A  contract  held  to  be  one  of  agency.— 
Huston  V.  Harrington  (Wash.)  874. 

i  23.  Evidence  held  to  show  that  one  who 
took  a  tax  sale  certificate  and  tax  deed  and 
continued  to  pay  taxes  on  the  land  did  so  as 
agent  of  the  insane  owner.— Hudson  v.  Herman 

(Kan.)  35. 

8  23.  A  finding  that  a  foreign  corporation 
owning  a  vessel  was  really  a  principal,  and  that 
the  domestic  corporation  was  merely  an  agent 
of  the  foreign  corporation,  held  authoriEed.— 
Anderson  v.  Globe  Nav.  Co.  (Wash.)  376. 

8  29.  A  contract,  making  one  the  sole  agent 
of  a  brewery  for  the  sale  of  its  beer  in  specified 
territory,  held  to  contain  a  sufficiently  specific 
option  to  continue  the  agency. — Olympia  Bot- 
tling Works  T.  Olympia  Brewing  Co.  (Or.)  969. 

8  29.  One  employed  as  the  sole  selling  agent 
of  a  brewery  for  a  specified  territory  for  a 
fixed  period  held  entitled  to  sue  for  damages 
for  breach  of  the  option  agreement  in  the  con- 
tract of  employment.— Olympia  Bottling  Works 
V.  Olympia  Brewing  Co.  (Or.)  969. 

J 29.  Where  a  brewery,  making  one  its  sole 
ling  agent  for  a  fixed  period  with  option  to 
continue  the  sgency  for  another  period,  refused 
to  consent  to  a  revision  of  the  prices  of  beer, 
the  agent  held  entitled  to  act  on  the  assump- 
tion that  the  brewery  was  satisfied  with  toe 
prices  specified  in  the  contract  for  the  fixed  pe- 
riod, or  demand  a  change  in  conformity  with 
the  ruling  prices.— Olympia  Bottling  Works  v. 
Olympia  Brewing  Co.  (Or.)  969. 

8  29.  An  agent,  electing  to  continue  the 
agency  under  ue  option  given  in  the  contract, 
held  not  required  to  inform  the  principal  of  his 
intent  to  insist  on  certain  facts. — Olympia  Bot- 
tling Works  V.  Olympia  Brewing  Co.  (Or.)  969. 

8  20.  In  determining  the  sufficiency  of  an 
option  agreement  in  a  contract  fully  executed, 
more  latitude  should  be  allowed  than  where  the 
option  is  merely  executory,  or  partly  executory. 
—Olympia  Bottling  Works  v.  Olympia  Brewing 
Co.  (Or.)  969. 

(B)  TcrmlnatlOB. 

8  33.  An  agency  at  will  may  be  terminated 
by  the  principal  at  any  time  before  the  acts 
which  the  agent  is  to  perform  under  the  con- 
tract have  been  performed.— Briggs  T.  Cham- 
berlain (ColoO  1082. 

'8  41.  The  effect  of  the  tenninatkm  Ot  an 

agency  at  will,  where  a  part  of  the  contract  of 
employment  has  been  performed,  stated. — Briggs 
r.  Ghamberiain  (Colo.)  1062. 

n.  XVTUAI.  BIGHTS.  DUTZE8.  AHD 
T.TAWTTiTTIES. 

Attorneys,  see  Attorney  and  Client,  88  107,  123. 

Brokers,  see  Brokers,  8  37. 

Claim  of  agent  against  estate  of  deceased  prin- 
cipal, see  Executors  and  Administrators,  f  202. 

Corporate  offioexs  and  agents,  see  Corporations, 
8  317. 

(A)  ExeentloB  of  AscBcr. 

I  69.  An  agent  held  not  mtitled  to  purchase 
corporate  Btock  for  her  own  benefit  at  a  sale  for 
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delindueat  assessments  and  thereafter  set  up 
title  ID  herself  as  agaiost  her  prindpsl.— Wil- 
son V.  Crabtree  (Cal.  App.)  828. 

§  6d.  Heirs  of  an  agent,  paying  taxes  on 
land  and  holding  it  under  a  tax  deed,  held  to 
have  0DI7  the  naked  legal  title  with  a  lien  for 
taxes,  and  to  hold  it  in  trust  for  the  successors 
in  interest  of  the  jvlDdpal,  subject  to  the  lien. 
—Hudson  T.  Herman  (Kan.)  35. 

(B)  CompeHsatlOB  and  Uea  of  Avent. 

Brokers,  see  Brokers,  H  40-74,  82-S6w 

m.  BXOHT8  AND  LIABELITIES  A8  TO 
THIItD  FEBSOM8. 

Liability  of  master  for  injuries  to  third  persons 
by  acts  or  omissions  of  servants  or  independ- 
ent contractors:  see  Master  and  Servant,  SS 
302,  811. 

(A)  Powers  of  Acent. 

Authority  of  agent  of  corporations  in  general, 

see  Corporations.  H  397-428. 
Anthorlt/^of  attorney,  see  Attorney  and  Client, 

I  100.  When  a  principal  is  bound  by  the  ap- 
parent authority  of  an  agent  stated.— Galbraith 
V.  Weber  (Wb&.)  1000. 

S  103.  Where  an  agent  has  authority  to  sell 
for  cBBh  only,  he  cannot  take  payment  m  notes 
payable  in  tiie  future,  either  to  himself  or  prin- 
cipal, and,  where  he  has  authority  to  sell  for 
credit  only,  he  is  not  authorized  to  give  such 
credit  except  in  the  name  of  his  principal. — Gal- 
braith V.  Weber  (Wash.)  1050. 

I  103.  Where  the  agent  has  exclusive  pos- 
session of  the  property  of  his  principal  with  au- 
thority, and  for  toe  express  purp<ffle  of  selling 
it  to  any  purchaser  he  may  find,  a  purchaser 
from  such  agent  may  rely  on  the  agent  having 
power  to  agree  on  the  purohase  price. — Gal- 
braith T.  Weber  (Wash.)  1050. 

I  123.  In  an  action  for  recovery  of  posses- 
sion  of  a  horse  sold  by  an  agent,  evidence  held 
Bufflaent  to  sustain  a  jury  finding  that  the 
agent  had  apparent  aothority  to  sell  at  the  price 
he  did  and  to  receive  in  payment  notes  payable 
to  himself.— Galbraith  v.  Weber  (Wash.)  1050. 

8  124.  In  an  action  to  recover  the  possession 
of  a  horse  sold  by  an  agent,  whether  the  agent 
had  apparent  authority  to  sell  at  the  price  he 
did  and  to  receive  notes  payable  to  himself  in 
full  payment  field,  under  the  evidence,  for  the 
jnry.— Galbraith  v.  Weber  (Wash.)  1050. 

S  136.  Persons  purchasing  property  through 
an  agent  and  failing  to  get  the  property  held 
entitled  to  recover  of  the  agent  a  payment  made 
to  him.— GoBslin  t.  Martin  (Or.)  »57. 

(C>  Vammtkorlsed  Wronvtal  Aet«. 

Conspiracy  in  restraint  qf  trade,  see  Monopolies, 
§  29. 

Liability  of  municipal  corporation  for  torts  of 
officers  and  agents^  see  Municipal  Corpora- 
■   tione,  S  745^. 

(D)  RatlflcntioK. 

S  163.  Ratification  of  an  agent's  unauthoi^ 
ized  act  is  generally  a  question  of  intent.— Carl- 
son V.  Stone-Ordean-Wells  Co.  (Mont.)  419. 

{  165.  The  agency  of  a  person  buying  land  at 
a  tax  sale  and  paying  the  taxes  thereon  held 
provable  agidnst  his  heirs,  and  the  heirs  of  the 
insane  owner  could  accept  his  services  as  agent. 
—Hudson  V.  Herman  (Kan.)  35. 

8  1G6.  Pull  knowledge  by  the  principal  of 
all  material  facts  is  an  essential  element  of  rati- 
fication of  an  agent's  acts,  unless  the  principal 
intentionally  ana  deliberately  ratifies,  knowmg 
he  has  no  such  knowledge.--CarIson  t.  Stone- 
Ordean-Welis  Go.  (Moat)  41d. 


8  169.  All  that  the  law  requires  is  sadi  a 
manifestation  of  the  princiiwrs  intent  to  adopt 
the  agrat's  act  as  wonld  lead  the  ordinarily  pru- 
dent man  to  conclude  the  principal  has  assent- 
ed.—Carlson  T.  Btone-Ordean-WellB  Go.  (Mont.) 

8  171.  In  an  action  by  a  seller  against  tbe 

buyer  for  freight  charges  on  two  car  loads  of 
sheep,  held,  that  the  principle  that  acceptance 
of  the  fraits  of  a  compromise  by  the  prfncipa] 
is  a  ratification  of  the  settlement  made  in  his 
favor  had  no  qtplicaUon.— Beadi  t.  Schioeder 
(Colo.)  271. 

8  171.  If  a  principal  acgaiesces  for  a  num- 
ber of  years  and  receives  the  benefits  of  an  un- 
authorized contract,  he  cannot  escape  further  ob- 
ligation, because  he  has  but  recently  discovered 
a  fact  he  should  have  ascertained,  and  which 
the  law  presumed  he  did  ascertain,  long  before. 
—Carlson  v.  Stone-Ordeau-Wells  Co.  (Mont.) 
419. 

8  173.  A  contract  for  the  exchange  of  realty 
executed  by  one  of  the  parties  by  bis  agent  held 
not  ratified  by  the  fobicipal,  so  as  to  enable 
the  adverse  party  to  specifically  enforce  It. — 
Shepherd-TesLgne  Co.  v.  Hermann  (CaL  App.) 
G22. 

8  173.  The  acts  or  conduct  of  a  principal  will 
be  liberally  construed  in  favor  of  ratification 
of  an  agent's  acts.— Carlson  v.  Stone-Ordean- 
Wells  Go.  (Mont)  419. 

8  174.  In  a  suit  based  on  defendant's  ratifi- 
cation of  an  unauthorized  agreement  by  its 
agent,  held  for  the  jary,  under  the  evidence  to 
say  whether  defendant  knew  all  the  material 
facts  and  in  writing  a  letter  to  plaintiff  intend- 
ed to  approve  of  Its  agent's  act. — Carlson  t. 
Stone-Ordean-Wella  Go.  XMont)  419. 

(H)  Hotlca  to  Aveat. 

Notice  to  oflkers  or  ^^ts  of  corporationa  in 

general,  see  Corporations,  8  428. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

Suretict  on  bonda  for  performance  of  duUet  of 
trutt  or  offlce. 
See  Execntors  and  Administrators,  8  637 ;  Guard- 
Ian  and  Ward,  f  179. 
County  officers,  see  Counties,  8  101. 

IV.  BEKEDIES  Or  CRBDITOBS. 

Proceedings  constituting  due  procMS  (tf  law,  see 
Constitutional  Law,  8  306. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
Is  580-627,  650,  650. 

PRIORITIES. 

Between  judgments  and  other  liens  or  claims, 
see  Judgment,  8  78a 

Between  mining  locations,  see  Mines  and  Min- 
erals, 8  27. 

PRISONS. 

See  False  Imprisonment. 

PRIVATE  ROADS. 

Authority  of  county  board  to  acquire  private 

road  as  highway,  see  Highways,  |  46. 
Right  of  way,  see  Easements. 

PRIVILEGE. 

License  tax  on  pririleges,  see  Licenses,  1 6L 
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PRIVILEGED  COMMUNICATIONS. 

IHidotaxe  by  witnen,  see  WitnraseB,  H  191, 21». 

PRIVITY. 

With  party  to  action,  conclusiveness  of  adjudi- 
cation, see  JadRment.  M  704,  710. 

With  parl7  to  action,  effect  of  Judgment  as  bar, 
see  Judffaieiit,  f  627. 

PROBABLE  CAUSE. 

Tor  prowcntion,  see  Malicious  ProMcatlon,  H 

PROBATE. 

Of  wUl.  Bee  Wills,  H  324-427. 

PROCEDURE. 

See  crow-zeferenees  ander  Practice. 

PROCESS. 

Zaws  relating  to  process  as  depiivliig  of  prop- 
erty without  due  process  of  law,  see  Consti- 
tutional Eaw,  8  309. 

To  sustain  judgment,  see  Judgment,  |  17. 

In  aeliont  agaimt  pariicvJar  claaae*  of  peraon*. 

See  Corporations,  8  06S. 

Foreign  corporations,  see  Corporations,  |  668. 

In  parliciilar  acliona  or  proceeding$. 
Appeal,  see  Appeal  and  Error,  $8  414,  430. 
Criminal  prosecutions,  see  GrimiQal  Law,  |  218. 
Election  contest,  see  Elections,  9  280. 
To  foreclose  tax  certificate,  see  Taxation,  8  708. 

PartieuJar  forms  of  torit*  or  other  proceM. 
'  See  Certiorari ;  ExecnUon ;  Qamishmmt ;  Ha- 
beas Corpus;  Mandamus;  Prohibition;  Re- 
plevin. 

n.  8EBVI0S. 

Necessity  and  sufficiency  to  sustain  judgment, 
see  Jutlgment,  8  17. 

(A)  PevKonml  Serrlae  Ik  €l«Hersl. 

f  48.  "Personal  service"  of  process  defined.— 
Holiness  Church  of  San  Jose  v.  Metropolitan 
Church  Ass'n  (Cat.  App.)  633. 

IV.  ABUSE  OF  PROOESS. 

False  Imprisonment,  see  False  ImprisMiment. 
Malicious  prosecutlcm,  see  Malldons  Prosecu- 
tion. 

PROFITS. 

Loss,  element  of  damages,  see  Damages,  8  40. 

Rights  and  liabilities  of  vendor  and  purchaser 
as  to  profits  of  land  sold,  see  Vendor  and  Pur- 
chaser, I  196. 

PROHIBITION. 

Of  traffic  In  Intoxicating  liquors,  see  Intoxica- 
ting Liquors. 
Prohibitory  injunction,  see  Injunction. 

I.  IfATtraE  AlTD  OKOITHDS. 

8  1.  The  writ  of  prohibition  held  to  have  for 
its  sole  province  to  determine  whether  the  su- 
perior court  is  proceeding  In  eness  of  its  ju- 
risdiction.—Conlan  T.  Superior  Coort  (Cal.  App.) 
677. 

8  3.  Prohibition  held  to  lie  to  prevent  the 
court,  in  an  action  by  a  wife  fj,-.  divorce,  from 
e&tenng  a  judgment  which  sfasi)  he  ^  ^ 
tween  the  wife  and  her  at*  '  pv,— State  v. 
Superior  Court  of  King  Coua^pr^^gh.)  870. 

Vor  csMS  In  Dec  Dig.  4  4^  (/-^TllMT  to 


8  6.  Prohibition  wUl  He  against  the  State 
Board  of  Land  Commisdoiwrs,  though  the  Gov* 
emor  Is  a  member  theteof.r-BaIderstoD  t.  Brady 
(Idaho)  403. 

8  10.  Where  a  recover  has  been  illegally 
appointed,  a  writ  of  prohibition  seasonably  ap- 
plied for,  in  the  absence  of  other  plain,  speedy, 
and  adequate  remo^,  may  be  had  as  a  writ  of 
right.— First  Mat.  Bank  v.  Superior  Court  of 
Lassen  County  (Cal.  App.)  322. 

I  10.  Where  a  court  is  proceeding  without  or 
In  excess  of  jurisdiction,  and  the  party  com- 
plaining has  no  plain,  speedy,  or  adequate  rem- 
edy by  appeal  or  in  the  ordinary  course  of  law, 
the  writ  of  prohibition  must  issue;  but  other- 
wise the  writ  will  be  denied.- State  t.  Superior 
Court  of  King  County  (WadL)  876. 

i  IS.  A  writ  of  prohibition,  being  an  ex- 
traordinary remedy,  will  not  be  issued  where 
Its  use  will  be  oppressive,  will  create  injustice, 
or  a  reckless  waste  of  property.— First  Nat. 
IBank  v.  Superior  Court  of  Lassen  County  (Cal. 
App.)  322. 

8  13.  Petitioner  held  not  entitled  to  a  writ  of 
prohibition  to  compel  vacation  of  receivership 
proceedings.— First  Nat.  Bank  v.  Superior  Court 
of  Lassen  County  (Cal.  App.)  322. 

H.  jmUBDICnOK.  PBOOEEDIHOS, 
AND  BSUEF. 

8  28.  A  determination  tiiat  a  party  cannot  be 
found  so  that  substituted  service  of  citation  may 
be  made  as  provided  b:r  Code  Civ.  Proc.  8  lH^t 
held  conclusive  in  prQhibitlon  proceedings. — Con- 
Ian      Superior  Court  (Cai.  App.)  077. 


PROMISE. 


See  Contracts. 


PROMISSORY  NOTES, 

See  Bills  and  Notes. 

PROOF. 

See  Criminal  Law,  8f  B08-617;  Evidence;  WH- 
nesses. 

Amendment  to  conform  to  proof,  see  Pleading, 
1237. 

Of  loss  under  insurance  policy,  see  Insurance,  8 
652. 

Order  of  proof,  see  Criminal  Law,  8  6S1 ;  Trial, 
18  5(^. 

Pleading  and  proof,  see  Indictment  and  Informa- 

tioD,  Is  168,  171. 
Reception  of  evidence  at  trial  of  civil  actions 

in  general,  see  Trial.  8S  34-80. 
Reception  of  evidence  at  trial  of  criminal  causes 

In  general,  see  Criminal  Law,  U  678,  681. 

PROPERTY. 

Assets  ot  estate  of  decedent,  see  Executors  and 
Administrators,  8  55. 

Competency  of  witnesses  to  testify  as  experts  as 

to  value  of  property,  see  Evidence,  §  543. 
Constitutional  guaranty  of  right  of  property,  see 

Constitutional  Law,  88  92-107,  2a>-311. 
Constitutional  guaranty  of  right  to  acquire,  hold, 

and  dispose  of  property,  see  Constitutional 

Law,  8  87. 

Description  in  deed,  see  Deeds,  8S  112-118. 
Evidence  of  value  or  market  price,  see  Evidence-, 
8  524. 

Subject  of  appropriation  for  public  use,  see  Em- 
inent Domain,  8  47. 
Subject  of  commerce,  see  Commerce,  88  34.  40. 
Subject  of  garnishment,  see  Oamlsbmnit,  8  62. 
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0/  particular  el<u»et  of  peraoiu. 
See  HuBband  and  Wife,  I  14;  Indians,  |  IS; 

Schools  and  School  DiBtrictg,  {  6!5. 
Infants,  see  Guardian  and  Ward,  H  73,  81-107. 
Married  women,  aee  Husband  and  wife,  Si  122- 

132. 

Pariieular  eatatc$  or  interetU. 

Community  and  separate  property,  see  Husband 
and  Wife,  9fi  240-273. 

Married  woman's  separate  property,  see  Hus- 
band and  Wife,  H  122-132. 

Particular  tpeeiet  of  pntpertp. 
See  Animals;  Mines  and  MineraU;  Waten  and 

Water  Courses. 
Corporate  stock,  see  Corporations.  SS  80-129. 
Logs  and  Imnber,  see  hoga  and  Logging. 

Remediet  involvitiff  or  affecting  property. 
See  Attachment:  Ejectment;  Execution;  Ford* 
ble  Entry  and  Detainer,  %  2 ;  Fraudulent  Con- 
veyances: Garnishment;   Injunction,  H  34- 
48;  Lis  Pendens;  Quieting  Title:  RepWin; 
Speci6c  Performance;  Trespass,  8$  27-41. 
Actions  for  unlawful  detainer  of  demised  prem- 
ises, see  Landlord  and  Tenant  U  290,  291. 
CtHidemnation  proceedings,  see  Shninenf  Domain, 
K  178-251. 

Conveyances,  contracts,  and  other  transactions 
between  husband  and  wife,  aee  Husband  and 
Wife.  I  47. 

Enforcement  of  medianics'  Hens,  see  Mechanics' 

Liens. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Homestead,  {  191. 
Establishment  of  boundaries,  see  Boundaries,  fS 

28-54. 

Foreclosure  of  mortgages,  see  Mortgages,  Si  419- 
S87. 

Injuries  to  projwrty,  damages,  see  Damages,  | 
112. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant,  If  290, 291. 

Redemption  from  mortgage  aale,  aee  Mortgages, 
H  611.  621. 

Tran»fer$  ond  other  matlert  affecting  title. 
See  Adverse  Possession;  Assignments;  Deeds; 
Descent  and  Distribution ;  Gifts ;  Mortgages ; 
Pledges. 

Dedication  to  public  use,  see  Dedication. 

Sale,  see  Sales;  Vendor  and  Purchaser. 

Sale  of  property  of  decedent,  aee  Executors  and 

Administrators,  S  388. 
Sale  of  property  of  infant,  aee  Guardian  and 

Ward,  11  Sl-107, 
Taking  for  public  use,  see  Eminent  Domain. 

Of en«M  ag*tnit  or  tnvoMne  proptrtt. 
See  lAroeay. 

S  7.  In  an  actl(^  to  determine  conflicting 
claims  to  real  property,  proof  of  the  vesting  of 
the  legal  title  in  plaintifl  carries  with  it  the 
riglit  of  possession.— Famum  v.  Kern  Valley 
Bank  (Cal.  App.)  668. 

PROPOSALS. 

Bids  for  contracts  with  sdiool  boardi,  see  Schools 

and  Sdiool  Districts,  \  80; 
For  contract,  see  Vendor  and  Purchaser,  %  16. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prdiecutlng  Attomeya. 

PROSTITUTION. 

See  Lewdness. 

PROTECTION. 

Equal  protection  of  the  laws,  see  Constitutional 

I.aw,  IS  225.  249. 
Of  exemption  rights,  see  Exemptions,  1 125. 


PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  Si  741-764;  Trial,  H  136- 
178. 

PROVISIONAL  REMEDIES. 

See  Attachment;  Garnishment;  Injunction;  Re- 
.  ceivers. 

Rev^w  of  deddons,  see  Appeal  and  Error;  | 

PROXIMATE  CAUSE. 

Of  injury  to  person  on  or  near  street  r^lroad 
tracks,  see  Street  Railroads,  S  102. 

Of  injury  to  servantj  see  Master  and  Serv- 
ant, SS  96^  128. 

PUBLICATION. 

Of  arrest  u  element  of  damages,  see  Ualiciooa 
Proeecntion,  S  62. 

PUBLIC  CORPORATIONS. 

See  Oonnties;  Municipal  Corporations. 
Cemetery  associations,  see  Cemeteries,  S  5. 
Irrigation  districts,  see  Waters  and  Water 
Courses,  If  227-263. 

PUBLIC  DEBT, 

See  Counties,  f§  158,  192;  Municipal  Corpont- 
tions,  gt  804-1000;  Schools  and  School  Dls- 
tricU,  §1  M.  87;  States,  S  131. 

PUBLIC  DOCUMENTS. 

Oompetency  as  evidence,  see  Evidence,  |  883. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Counties,  158,  192:  Municipal  Cor- 
porations, %%  864-1000;   States,  S  £31. 

PUBLIC  GRANTS. 

See  Mines  and  Minerals,  ft  14r^;  Public 
Latids. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  HOUSES. 

See  Innkeepers. 

PUBLIC  IMPROVEMENTS. 

See   Highways :    Municipal   Corporations,  H 

293-562. 

Special  or  local  laws  for  establishment  and  reg- 
ulation of  public  works,  see  Statutes,  %  97. 

PUBLIC  LANDS. 

Indian  lands,  see  Indiani,  f  16. 

Lands  under  navigable  water,  see  Navigable 

Waters,  f  36. 
Mineral  lands,  see  Mines  and  Minerals,  SS  14- 

3S. 

n.  gTOTEY  AlTD  DI8P08AI.  OF  lAWlM 
OF  UMITED  STATES. 

(B)  Bmtriea.  talM.  Md  PoMeaswrr  Rt^ta. 

Conveyance  by  widow  of  pre-emptloner  as  cre- 
ating constructive  trust,  see  Trusts,  I  105. 
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(B)  School  aad  Vrntw^rmlty  Iiaada. 

K  51.  Act  Code.  July  3,  1S90,  c.  656,  |  4,  26 
litat.  21!%  ftdmitting  Idaho  into  the  nolon,  con- 
strued.—Balderaton  T.  Biady  (Idaho)  493. 

§  51.  The  State  Board  of  Land  Comminion* 
era  has  no  power  to  relinquish  the  state's  ri^t 
to  sections,  16  and  36,  granted  b;  the  general 
government'  for  common-Bchool  purposeSL— Bald- 
erston  t.  Brady  (Idaho)  493. 

S  54.  Admisaioa  of  oral  evidence  by  sheriff 
to  sbow  what  he  actoally  did  as  to  aerrlce  of 
notice  held  proper.— Wauond  r.  Noyea  (Kan.) 
795. 

t  54.  SherilTB  return  of  notice  of  forfeiture 
of  Bchool  lands  for  defanlt  held  not  invalid  for 
want  of  a  sufficient  description  of  the  land. — 
Walrond  t.  Nojea  (Kan.)  795. 

i  54.  Notation  in  county  clerk's  books  held 
prima  facie  erideoce  that  certain  school  lands 
were  forfeited  at  the  date  stated  in  the  notation. 
—Walrond  v.  Noyes  (Kan.)  795. 

8  64.  Laws  1907,  c.  373,  allowing  parol  evi- 
dence to  be  Introduced  to  prove  legal  service  of 
notice  of  forfeiture  of  school  lands,  was  intend- 
ed to  operate  retrospectively.— Walrond  v.  Moyea 
(Kan.)  TO5. 

(J)  PKtOBta. 

8  114.  Grants  by  the  United  States  of  its 
public  lands  twuuded  on  streams  and  otber 
watera,  made  without  reversion  or  restriction, 
are  to  be  construed  according  to  the  law  of  the 
state  in  which  the  land  lies.- Lattig  v.  Scott 
(Idaho)  47. 

8  114.  The  acts  of  Congress  control  the  force 
of  patents  which  cannot  oe  varied  in  their  ef- 
fect by  the  omissiim  from  them  of  statutory 
provisions  or  the  insertion  of  other  or  different 
ones.— Tonopah  &  0.  B.  Co.  T.  Fellanbaum 
(Nev.)  882. 

8  it^.  A  power  of  attorney  executed  by  a 
patentee  of  public  land  held  not  to  prove  or 
raise  a  presumption  that  a  selection  of  or  appli- 
cation for  land  described  in  the  patent  subse- 
quently issued  was  made,  nor  that  proof  of  the 
character  of  the  land  was  made  to  or  accept- 
ed by  the  land  office.— Tonopah  &  G.  R.  Co.  v. 
Fellanbaum  (Nev.)  882. 

8  114,  A  patent  to  vacant  lands  held  to  es- 
tablish a  complete  title  In  the  patentee  if  lands 
were  vacant  when  the  patent  took  effect  by  re- 
lation.— Tonopah  &  O.  B.  Co.  t.  Fellanbaum 
(Xer.)  882. 

8  114.  Presnmptions  stated  upon  Introduc- 
tion in  evidence  of  a  patent,  regular  on  Its  face, 
issued  under  Act  Cong.  June  4,  1897,  c.  2,  30 
Stat.  36  (C.  8.  Gomp.  St  1901,  p.  1541).— Tono- 
pah &  G.  R.  Co.  T.  Fellanbanm  (Nev.)  882. 

8  116.  A  xutent  to  public  land  under  Act 
Cong.  June  4,  1897,  c.  2,  30  Stat.  86  (U.  S. 
Comp.  St.  1601,  p.  1541),  issued  in  a  proceed- 
ing to  which  persons  having  prior  possession  of 
the  land  granted  are  not  parties  or  given  notice, 
held  not  concluaive.— Tonopah  &  6.  B,  Co.  t. 
Fellanbaum  (Nev.)  882. 

(■)  CJoBToyuieeB,  CoatrMttf  Md  Bsemp- 

tiOB*. 

Parol  evidence  as  to  conditional  delivery  of 
asRigoment  of  certificate,  aee  Evidence,  8 
444.  '  ■ 

Beqnirementa  of  statute  of  frauds  as  to  trans- 
fer of  certificates,  see  Frauds,  Statute  of.  88 
78,  12ft 

m.  DISPOUIi  OF  &A1IDB  OF  THE 
■TATES. 

Conclusions  in  pTeading  "g)it  to  pocchaae  atate 

iRDds.  see  Pleading,  8  8. 


I  144.  The  rule  that  each  party  to  a  pro- 
ceeding under  PoL  Code,  88  8414,  3416,  to  deter- 
mine the  right  to  puroiaae  state  lands,  must 
state  in  his  pleadings  facts  sufficient  to  show 
his  right,  held  applicable  to  an  inten-ener,— 
Moran  v.  Bonynge  (Cal.)  312. 

8  144.  In  an  action  under  Pol.  Code,  88  3414, 
341.~),  to  determine  the  rights  to  purchase  state 
lands,  a  complaint  in  intervention  by  one  claim- 
ing as  assignee  of  a  third  person  held  required  to 
allege  facts  showing  that  the  third  person  was 
a  qualified  purchaaer  under  Pol.  Code,  |  S495 
(St.  1885,  p.  207).— Moran  v.  Bonynge  (Cal.) 
ol2, 

8  144.  An  averment.  In  a  pleading  to  deter- 
mine rights  to  purchase  state  lands,  that  one 
made  application  in  due  form  to  purchase  from 
the  state,  without  stating  that  any  affidavit  was 
made  or  filed  in  the  Surveyor  General's  office, 
is  insufficient. — Moran  v.  Bonynge  (Cal.)  312. 

8  144.  Tbe  fact  that  the  Surveyor  General 
received  20  per  cent,  of  the  purchase  money  on 
a  purchase  of  state  lands,  and  Issued  a  certifi- 
cate, does  not  excuse  a  party  relying  on  a  put^ 
chase  from  alleging  the  facts  necessary  to  show 
a  valid  application.— Moran  t.  Bonynge  (Cal.) 
312. 

8  144.  To  show  a  right  to  purchase  640  acres 
of  state  lands,  it  is  necessary  to  allege  that  the 
land  was  not  suitable  for  caltivati<m.— Moran 
v.  Bonynge  (Cal.)  312. 

8  144.  In  a  contest  over  the  right  to  have 
a  duplicate  land  certificate  Issued  under  the 
provisions  of  Pol.  Code.  fS  3414,  3518,  hfid, 
that  an  assignor  of  the  certificates  had  no  rights 
as  against  the  assignee  of  tbe  certificates  by 
reason  of  a  collateral  agreement  to  reassign.- 
Albert  v.  Albert  (Cal.  App.)  166. 

8  144.  Under  Civ.  Code.  8  1056,  held,  that 
an  assignment  of  a  certificate  of  purchase  of 

[)ublic  lands  could  not  be  delivered  conditional- 
y.— Albert  v.  Albert  (Cal.  App.)  156. 

8  148^.  Under  Const  art.  9.  88  7,  8.  held 
that  the  State  Board  of  Land  Conmitssioners 
must  control  and  dispose  of  public  lands  under 
the  direction  of  tbe  Constitution  and  statutes 
of  the  state.-'Baldersrton  v.  Brady  (Idaho)  493. 

I  148^^.  Scope  of  review  of  exercise  of  dis- 
cretion by  the  State  Board  of  Land  Commission- 
ers, stated.— Balderston  v.  Brady  (Idaho)  493. 

8  185.  A  state  plat  of  tide  lands  JMd  to  have 
vacated  a  prior  plat  made  by  an  upland  owner. 
—Cook  V.  Heusler  (Wash.)  17& 

8  185.  "Tide  lands"  defined.— Pearl  Oyster 
Go.  V.  Heuston  (Wash.)  349. 

8  185.  Under  Laws  1897,  pp.  280,  248,  { 
4SJt,  a  deed  of  tide  lands  held  not  to  pass  any- 
thing beyond  the  line  of  mean  low  tide.— Pearl 
Oyster  Co.  v.  Heuston  (Wash.)  349. 

8  185.  Every  grant  by  the  state  must  be  con- 
strued most  strongly  against  the  grantee,  and 
the  court  must  fix  the  narrowest  limit  that  will 
reasonably  satisfy  the  terms  of  the  grant. — 
Pearl  Oyster  Co.  v.  Heuston  (Wash.)  349. 

8  185.  A  grantee  of  tide  lands  held  not  enti- 
tled to  contest  tbe  right  of  another  to  purchase 
lands  below  the  line  of  mean  low  tide. — ^Pearl 
Oyster  Co.  v.  Heuston  (Wash.)  349. 

I  185.  If  lots  in  a  block  platted  In  1889  are 
below  the  ordinaiy  high-water  line  on  a  nav- 
igable take,  an  individual  as  upland  owner 
would  not  be  entitled  to  any  preference  right 
to  purchase  the  shore  land.--Sborett  v.  Signer 
(\^'Reh.)  1033;  MUler  t.  Maddocka  (Waah.) 
1036. 

8  185.  Under  Ba11inKer*s  Ann.  Codes  &  St 
8  Z17G  (Pierce's  Code,T  8205),  held  that,  If  one 
has  the  record  title  attempted  to  be  conveyed 
by  tbe  owner  of  uplands  to  a  bona  fide  pur- 
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chaser,  he  &b  entitled  to  a  Difference  right  to 
purchase  the  shore  land.— Shorett  t.  Signor 
jWaah.)  1033;  Miller  t.  Maddocks  (Wash.) 

S  185.  An  amendment  pleading  a  preference 
right  on  the  part  of  appellant  to  purchase  shore 
lands  under  Ballingera  Ann.  Codes  &  St.  S 
2176  (Pierce's  Code,  |  8205).  heid  properly  al- 
lowed on  appeal  to  the  snpenor  court  from  the 
board  of  land  commissi oneiB  in  a  case  involving 
preference  right  between  different  lot  own- 
ers.—Shorett  T.  Signor  (Waih.)  1038;  Miller  t. 
Sfaddocks  (Wash.)  1036. 

S  185.  If  a  oommunity  owning  platted  up- 
lands should  attempt  to  convey  water  lots  to 
a  bona  fide  purchaser,  under  Bellinger's  Ann. 
Codes  &  St.  I  2176  (Pierce's  Code.  8  8205),  the 
preference  right  to  purchase  shore  land  would 
pass  from  the  community  owner  to  such  pur* 
chaser  and  his  grantees. — Shorett  v.  Signor 
(Waali.)  1033;  Miller  v.  Maddocks  CWash.) 
1098. 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  OFFICERS. 

See  Offlcera 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  {  138. 

PUBLIC  PROPERTY. 

Adverse  possessiont  Me  Adverae  PosseMion,  |  8. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  School*  and  School  Districts,  SI  41-138. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations;  Railroads;  Street 
Bailroads;  Warehousemen. 

Interstate  commerce  laws,  see  Commerce. 

Irrigation  companies,  see  Waters  and  Water 
Courses,  88  227-263. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones.  ■ 

W^ater  companies,  see  Waters  and  Water 
Conrsea.  f|  227-282. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 

Taking  property  for  public  us^  in  general,  see 
Bminent  Domain. 

What  constitutes  public  use  for  which  property 
ma^  be  taken  under  power  of  eminent  do- 
main, see  Eminent  Domain,  88  13,  35. 

PUBLIC  WATER  SUPPLY 

See  Waters  and  Water  Oourses,  U  227-282. 

PUBLIC  WAYS. 

See  Hl^ways;  Municipal  Corporations,  fS 
663—706,  82lf  ^23. 

PUBLIC  WORKS. 

See  Counties,  8  113;  Highways;  Municipal 
Corporations,  88  203-562. 


PUNISHMENT. 

For  contempt  of  court  in  goieral,  see  Contempt, 
8  74. 

For  crime  in  general,  see  Oriminal  Law.  H 
1206i  120& 

PURCHASERS. 

See  Sales;  Vendor  and  PoichasOT. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence,  8  543. 
Of  witnesses  in  general,  see  Witnew^  88  5^ 
219. 

To  vote,  see  Eiections,  |  6S. 

QUANTUM  MERUIT. 

Bee  Work  and  Labor. 

QUASHING. 

Indictment  or  information,  see  Indictment  and 

Information,  88  137,  140. 
Venire,  see  Jury,  88  HO.  118. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial,  85  130-178. 
In  criminal  prosecutions,  see  Criminal  Law.  Si 
741-764. 

QUIA  TIMET. 

See  Quieting  Tltl& 

QUIETING  TITLE 

Tax  titles,  see  Taxation,  M  ^6-810. 

To  mining  claims,  see  Mines  and  Minerals,  | 

38. 

I.  BIOHT  OF  ACTION  AMD  DEFEMBES. 

I  10.  In  an  action  to  quiet  title,  title  by  ad- 
verse possession  held  sufficient  to  sustain  a 
judgment  for  plaintifl.— Barle  t.  Bryant  (CaL 

App.)  1018. 

8  10.  Under  BaUinger's  Ann.  Codes  &  St.  Si 
5600,  5508  (Pierce's  Code,  88  114^  1144),  a 
holder  of  equitable  title  held  entitled  to  main- 
tain an  action  to  quiet  title  or  remove  cloud 
from  title.— Brodsky  v.  Nelson  (Wash.)  840. 

8  10.  One  holding  deed  with  faulty  descrip- 
tion held  to  have  equitable  title  sufficient  to 
maintain  an  action  to  quiet  or  remove  doud 
from  title.— Brodsky  t.  Nelson  (Wash.)  840. 

8  10.  One  holding  under  a  quitclaim  deed 
without  covenants  of  warranty  has  sufficient  ti- 
tle to  maintain  an  action  to  quiet  or  remove  a 
cloud  from  tide.— Brodsky  t.  Nelson  (Wash.) 

840. 

8  12.  It  Is  immaterial  to  a  plaintirs  right  to 
maintain  an  action  to  quiet  title  or  remove 
cloud  fnxn  title  whether  ne  was  in  poeaeMioii 
of  the  property.— Brodsky  t.  Nelson  (WashO 

840. 

n.  PROOEEDIHGS  AND  BELIEF. 

Application  of  limitation  laws  to  suits  to  re- 
move cloud  on  title,  see  Limitation  of  Ac- 
tions, 8  6. 

Claim  ot  affirmative  relief  by  defendant  as 
ground  for  denial  of  right  to  dismiss  by 
plaintifT,  see  Dismissal  and  Nonsuit,  8  10. 

Conformity  of  judgment  to  pleadings,  see  Judp- 
meat,  8  261. 

Pendency  of  administration  proceedings  as  toll- 
ing limitations  against  heirs,  see  Limitation 
of  Actions^  8  106. 
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QUITCLAIM. 

BafDclency  of  title  under  qnitclaim  deed  to  snp- 

fort  action  to  quiet  title,  see  Quieting  Title, 
10. 

BnffirieDC7  of  title  under  quitclaim  deed  to 
support  action  to  quiet  tax  title,  see  Taxa- 
tion, i  796. 

QUO  WARRANTO. 

Injunction  In  aid  of  quo  warranto,  see  In- 
junctioD,  fi  8. 

RAILROADS. 

See  Street  Bailroads. 

Applicat^litj  to  railroads,  of  constitutional  pro- 
Dibition  against  enactment  of  special  or  lo- 
cal laws,  relating  to  highways,  see  Stat- 
utes, t  97. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

I.  CONTBOIi  AND  REOUIJkTIOK  IN 
OENERAIi. 

Bccnlation  of,  as  regulation  of  commerce,  see 
Commerce,  1  34- 

I  0.  Act  of  the  State  Corporation  Commis- 
sion  In  directing  the  original  affldavit.  chai^ug 
a  railroad  with  violation  of  an  order,  to  he 
amended  and  then  proceeding  to  trial  upon  the 
theory  that  the  amendment  was  made  when  it 
had  never  been  mode  or  verified,  hdd  reversible 
error.— St  Loufa  &  S.  F.  R.  Co.  t.  State  (OIeI.) 
929. 

IV.  LOOATIOM  OF  ROAD.  TEBMIin, 
AND  STATIONS. 

X  68.  Evidence  held  to  support  an  order  of 
the  corporation  Tommission  requiring  a  railroad 
company  to  establish  and  mamtain  a  depot- 
Kansas  City,  M.  &  O.  Ry.  Co.  v.  State  <Okl.) 
©12. 

T.  BIGHT  OF  WAT  AND  OTHEB  IN- 
TEBESTS  m  I.A1ID. 

Acqnisition  of  rights  under  ^ower  of  eminent 
domabi,  aee  Eminent  Domain. 

n  COIWTBUOTION,  MAINTEWANOB, 
AND  EQDinCEIfT. 

I  103.  lAws  1903,  p.  332,  and  Laws  1007.  p. 
1^,  regulating  railroad  fences,  and  authorizing 
landowners  to  construct  croswng  gates  therein, 
etc.,  hetd  to  repeal  Laws  18&3,  p.  418,  imposing 
such  duty  on  a  railroad  compiany.— IIuflinaD  t. 
Or^on  R.  &  Nav.  Co.  (Wash.)  862. 

X.  OPERATION. 

Carriage  of  passengers,  see  Carriers,  fi  307- 
347. 

Injuries  to  employ^,  see  Master  and  Servant, 
If  92-296. 

Rules  governing  employes,  see  Master  and 
Servant,  $fi  142,  14Q. 

(A)  Datr  to  Op«rmte. 

S  217.  The  term  "adequate  and  reasonable 
facilities"  in  respect  to  facilities  turuished  at 
.a  given  point  a  carrier,  defined.— Missouri, 
K.  &  T.  Ry.  Co.  V.  Town  of  Norfolk  (Okl.)  172. 

I  218.  Where  a  railroad  company  has  pro- 
Tided  adequate  facilities  tor  trfl^Bc  to  and  from 
a  station,  an  order  of  the  Cowiration  Commis- 
sion, requiring  it  to  stop  kHq^PZt  train  engaged 
in  interstate  commerce  at  nOJUt,  is  unrea- 

*^Co.  V.  Town 


Bouable. — Missouri,  K.  &  'tt^riJ  IT 
of  Norfolk  (Okl.)  J72.      ^.  ^^f- 


(F)  Aceldenta  »t  CroaalnKS. 

I  313.  The  failure  of  a  railroad  to  give  the 
signals  required  by  Rev.  Codes,  I  4289,  Aeld 
actionable  negligence.— Spragne  v.  Nwthem  Pac. 
Ry.  Co.  (Moot.)  412. 

{  324.  A  railroad  company  is  not  liable  to 
one  injured  while  attempting  to  drive  over  the 
track  at  a  place  other  than  ue  crossing  provid- 
ed by  the  company.— Moore  T.  Great  Northern 

Ry.  Co.  (Wash.)  852. 

S  326.  A  person  using  a  railway  crossing 
while  undergoing  repair  Aeld  to  assume  the  risk. 
—McClelland  v.  Miasoori  Poc.  Ry.  Co.  (Kan.) 
545. 

S  327.  me  duty  of  a  traveler  to  look  and 
listen  on  approaching  a  railroad  crossing  Add 

to  require  the  traveler  to  exercise  care  to  select 
a  position  from  which  an  effective  observation 
can  be  made. — Sprague  v.  Northern  Pac.  Ry. 
Co.  (Mont.)  412. 

S  330.  The  failure  of  a  railroad  to „PTe  the 
signals  prescribed  by  Rev.  Codes,  {  4^0,  AcM, 
not  to  excnse  a  traveler  from  the  use  of  ordi- 
nary diligence. — Spiuue  t.  Northern  Pac  Ry. 
Co.  (Mont.)  412. 

I  344.  A  complaint,  in  an  action  against  a 
railroad  for  the  killing  of  horses  struck  by  a 
train  at  a  crossing,  Aela  sufficient  as  against  the 
objection  that  it  contained  allegations  from 
which  the  driver's  negligence  was  inferable.— 
Spragne  T.  Northern  Pac.  Ry.  Co.  (Mont)  412. 

%  340.  A  traveler  on  a  highway  crossing  Add 
to  jKwaess  an  equal  right  with  the  railroad  to 
use  the  crossing  and  an  inference  of  negli- 
gence does  not  arise  from  Uie  mere  fact  that 
he  attempted  to  nse  it  at  the  time  a  train  ran 
into  him.— Spracue  t.  Northern  Pac.  Ry.  Go. 
(Mont)  412. 

%  350.  Whether  a  driver  approaching  a  rail- 
road crossing  exercised  ordinary  care  in  select- 
ing a  point  to  stop  and  listen  for  approaching 
trains,  and  whether  In  doing  what  be  did,  from 
that  point  until  a  collision  with  a  train  at  the 
crossing,  amounted  to  the  exercise  of  ordinary 
care,  for  the  jury.— Sprague  T.  Northern 

Pac.  By.  Co.  (Mont)  412. 

(G]  lajwrles  tm  Pera*mB  on  or  siear  TvmIu. 

Injuries  to  persons  on  or  near  atreet  railroad 
tracks,  see  Street  Railrootte,  il  74-11&. 

(D  Fires. 

i  434.  Qnestion  whether  prima  Code  case  of 
negligence  is  overthrown  by  evidence  ot  the  rail- 
road Add  one  for  the  jury.- Manley  r.  Mlssonri. 
K.  &  T.  Ry.  Co.  (Kan.)  510. 

RAPE. 

n.  PROsaoimoN  AND  pinnsBMBifT. 

<B)  Bv-ldenee. 

I  CSi.  In  a  prosecntion  for  rape,  evidence 
Aefd  sufficient  to  sustain  a  conviction  without 
direct  evidence  of  the  overt  act.— State  t.  Biggs 
(Wash.)  374. 

(C)  Trial  ud  Review, 

Election  between  acts,  see  Criminal  Law,  \  678. 

RATE. 

Of  speed  of  street  cars,  see  Street  Railroads,  { 
74. 

Of  speed  of  Tehicles,  c<mcurrent  and  conflicting 
regnlatioas  by  state  and  municipality,  see 
Municipal  Corporations,  |  592. 

Of  speed  of  vehicles  on  streets,  see  Municipal 
Corporations,  §  703. 

Transportotion  rates,  see  Carriers,  {  202. 


ror  easss  In  Dm.  Plr-  4 


1M1  to  dote  A  Ib4«»b  see  same  topic  A  sectton  (|)  NiniBBR 


Digitized  by 


Google 


1230 


107  PAOIFIG  BBPOBTEB. 


RATIFICATION. 

Of  acta  of  agent,  m  Principal  and  Agent,  {| 
163-174. 

Of  acts  of  others  as  ground  of  estoppel  in  paie, 
see  Bstoppel,  H  90,  9S. 

Of  wnmsful  arrest,  see  Malicious  Prosecu- 
tion, I  8. 

REAL  ACTIONS. 

See  Ejectmrat;  Forcible  Entry  and  Detainer, 

REAL  ESTATE  AGENTS. 

See  BnAen: 

REAL  PARTY  IN  INTEREST. 

See  Parties,  {  6. 

REAL  PROPERTY. 

See  Property. 

Aecmal  of  right  of  action  respecting  title  to 
or  poBBession  of  real  property,  see  limitation 
of  Actiou,  f  44. 

Conreyancea,  see  Deeds;  Vendor  and  Pur- 
chaser. 

Corenanta  as  to  nse,  see  GoTenanta,  i  49. 

Description  in  deed,  see  Deeds,  |i  112-118. 

Effect  of  statute  of  frauds  on  agrefmenta  re- 
lating to  real  property,  see  Frauds,  Statate 
of,  si  00-73. 

lojuriea,  damagea,  aee  Damages,  I  112. 

Liens  for  improvements,  aee  Mecoanica*  Uens. 

Mortgage,  see  Mortgages. 

Remedies  involving  or  affecting,  see  Ejectment; 
Fm-clble  Entry  and  Detainer,  S  2. 

Restraining  trespaa  or  other  injury,  see  In- 
junction, I  48. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors end  Administrators,  j|  3S8. 

Sales  by  guardians,  see  Guardian  and  Ward, 
IS  81-107. 

Trespass  to,  see  Trespass. 

Venue  of  actions,  see  Venne,  |  6. 

REASONABLE  DOUBT. 

Instructions  as  to  reasonaUe  doubt,  see  Crim- 
inal Law,  g  789. 

REBUTTAL 

Admission  in  rebuttal  of  evidence  proper  in 
chief,  see  Trial,  S  63. 

RECEIPTS. 

Warehouse  receipts,  see  Warehonsemen,  |  15. 

RECEIVERS. 

Of  corporations  In  general,  see  Corporations,  H 

.  553,  562. 

Of  partnership,  see  Partnership,  {  210. 
Prohibition  to  vacate  receirersnip  proceedings, 
see  Prohibition,  §8  10,  13. 

I.  HATURE  Atm  GBOPMPg  Or  BE- 
OEIVEBSHIP. 

(A)  NBtnrc  mmA  8ab|eeta  of  Reaedr* 

S  2.  Code  Civ.  Proc.  5  5W,  affords  the  sole 
authority  for  the  appointment  of  receivers. — 
First  Nat.  Bank  t.  Superior  Court  of  Lassen 
County  (Oal.  App.)  322. 

n.  APPOUfTMEirT.  QVALIFICATIOH, 

AND  TEmriUB. 

}  31.  Jurisdiction  to  appoint  a  receiver  can- 
not be  conferred  by  consent  or  stipulation  of 
parties,  where  it  does  not  otherwise  exist. — 


First  Nat.  Bank  r.  Superior  Oonrt  of  Lasa^ 

County  <Cal.  App.)  322. 

8  34.  Other  creditors  may  intervene  on  an 
application  for  the  appointment  of  a  receiver 
and  appeal  from  an  order  granting  the  appoint- 
ment under  Code  Civ.  Proc.  S  9^.— First  Nat. 
Bank  t.  Superior  Court  of  Lusen  County  (Cal. 
App.)  322. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  H  678^ 
681;  Trial,  H  34-«6. 

RECITALS. 

In  tax  deed,  see  Taxation,  |  702, 

RECORDS. 

Afl  notice  to  purchaser,  aee  Vandor  and  Pur- 
chaser, f  231. 

Certiorari,  aee  Certiorari,  8  57. 

Failure  to  record  will  as  affecting  title  of  pur- 
chaser at  adminiatratioD  sale,  see  Executors 
and  AdminiatratOTS.  8  388. 

Tu  civil  actions,  see  Evidence,  81  333,  366. 

Of  transfers  of  corporate  stodfc,  see  Corpora- 
tions, 8  129. 

Transcript  on  appeal  or  writ  of  error,  aee  Crim- 
inal Law,  H  im^im. 

REDELIVERY. 

Bond,  see  Execution,  1 152.  , 

REDEMPTION. 

From  mortgage  sale,  see  Mortgages,  88  504-^1. 
From  Ux  aale,  see  TaxaUon,  88  708-721. 

REFERENCE. 

See  Arbitration  and  Award. 

Effect  of  reference  in  brief  to  record  or  assign- 
ment of  errors,  see  Appeal  and  Error,  |  760. 

Review  of  declsiona  relating  to  reference,  aee 
Appall  and  Error,  8  967. 

I.  HATUBE,  GBOUHDI.  AND  ORDER 
OF  REFEREKGE. 

8  20.  A  case  involvinir  the  examination  of 
a  long  and  complicattKl  account  may  be  sent 
to  a  referee  to  return  the  facta.— Poultry  Pro- 
ducers' Union  T.  Williams  (Wash.)  1040. 

m.  REPORT  Aim  FIKDIKOS. 

Review  of  questions  of  fact,  see  Appeal  and 
Error,  88  1019-1022. 

8  99.  The  trial  court  may  without  formally 
setting  aside  the  report  of  referee,  adoirt  the 
findings  of  fact  and  determine  the  law  for  itself. 
— Ilanslip  V,  Osage  City  Cemetery  Ass'n  (Kan.) 
785. 

8  107.  In  order  to  a  review  of  evidence  tak- 
en before  a  referee  by  the  dlatrict  court  pariy 
should  have  bill  of  exceptltms  containiug  the 
evidence  allowed  by  the  referee.— City  of  New- 
ton T.  Toevs  (Kan.)  543. 

8  107.  If  there  is  no  time  to  apply  to  referee 
for  bill  of  exceptions  to  the  evidence  application 
may  be  made  to  the  trial  court.— City  of  New- 
ton V.  Toevs  (Kan.)  543. 

REFERENDUM. 

Effect  of  constitutiMi  as  to  laws  previously  in 
force,  see  Constitutional  Law,  8  24. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, 8  108. 

Self-executing  constitutional  provisions,  aee 
Constitutional  Law,  |  33. 
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REFORMATION  OF  INSTRUMENTS. 

Se«  Cancellation  ot  iDHtinmeDtB. 

REFRESHING  MEMORY. 

See  Witnenea,  |  255. 

REGISTRATION. 

Of  transfers  of  corporate  stock  oa  company's 

books,  see  Cornoratioo^.  S  120. 
Of  voters,  see  Elections,  H  19,  95. 
Of  voters  for  local  option  elections,  see  lotox- 

ictting  Uqoora,  |  84. 

REHEARING. 

See  New  Trial 

RELATIONSHIP. 

Declarations  or  family  records  and  reputation 
88  to  relationsbip,  see  Evidence,  {  200. 

Disqualification  of  witness  by  nlatlonsblp,  to 
party,  see  Witnesses,  S  52. 

RELEASE. 

See  Accord  and  Satisfaction;  Gompranlse  and 
Settlement;  Payment. 

From  liability  of  carrier  in  respect  to  injuries 
to  passengers,  see  Carriers.  {  307. 

Jurisdiction  of  action  to  avoid  release  of  me- 
chanic's lien,  see  Courts,  |  8. 

I.  BBQmUTES  AHD  VAI.IDITT. 

8  1.  A  contract,  wbereby  an  injured  servant 
released  bis  claim  for  damages  on  condition 
tbat  he  be  re-employed,  kdd  not  lacking  in  mu- 
tuality.—Tiudall  T.  Northern  Pac.  Ky.  Co. 
<Wa^.)  1046. 

I  9.  An  injured  terrant  who  signed  a  re- 
lease of  damages,  and  was  reinstated  ia  bis 
employment,  htid  not  entitled  to  complnin  that 
the  release  was  not  signer!  by  the  master. — 
Tindall  v.  Northern  Pac.  Ry.  Co.  (\Va«h.)  1015. 

i  13.  A  release  of  damages  executed  by  an 
injured  servant,  on  condition  that  he  be  re-em- 
ployed by  tbe  master,  M4  bindliv  on  the  serv- 
ant.—Tindall  T.  Northern  Pac.  Ky.  Co.  (^\''a^.) 
1045. 

EL  OOMSTRTTCTIOH  AMD  OFEItATION. 

I  M.  A  valid  release  of  a  claim  for  injuries 
received  was  a  bar  to  an  action  therefor.— 
Erlckson  v.  Great  Nortliem  Ky.  Co.  (Wash.) 

m.  FI.EADIMG.  EVIDENGE,  TBXAI., 
AMD  REVIEW. 

§  57.  In  an  action  for  personal  injuries,  evi- 
dence held  to  show  a  release  of  any  claim  a^iust 
defendant.— Erickson  V.  Great  Northern  Ky. 
Co.  (Wash.)  305. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  H  343-360. 


RELIANCE. 

On   fraudulent  representation  as  element  of 
fraud,  see  Fraud,  K  20,  23. 


RELOCAT/0(K^ 


Of  mining  claims,  see  Miti 
26. 


ror  caa«s  la  pec.  Dig.  A 


REMEDIES. 

See  Action. 

Constitutional  guaranty  of  right  to  justice,  and 
remedies  for  injuries,  see  .Constitutional  Law, 
H  326^  828. 

REMEDY  AT  UW. 

Effect  On  jurisdiction  in  equity,  see  Injunction, 
1  18;  Specific  Perfonnance,  I  5. 

REMEDY  OVER. 

Against  person  primarily  liable  in  general,  see 

Indemnity,  S  15. 
By  insurer  against  person  causing  ioss,  see  In- 
surance, {  606. 
Substitution  of  third  i>er80n  paying  debt  to 
rights  of  creditor  against  debtor,  see  Subroga- 
tion. 

REMISSION. 

Of  debt,  see  Release. 

REMOTENESS. 

Of  limitations  in  deed,  will,  or  declaration  of 
trust,  see  Perpetuities. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  sea  Venue,  |f 

3&-72. 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Courts,  {  486. 
Transfer  of  criminal  causes,  see  Criminal  Law, 
S  101. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENDITION. 

Of  JudgmeDt,  see  Judgment,  H  lOO,  218,  237, 
2^,251. 

RENEWAL 

Of  cause  of  action  barred,  or  against  which  lim- 
itation has  commenced  to  ran,  see  Limitation 
of  Actions.  I  164. 
Of  lease,  see  Landlord  and  Tenant,  {  86. 

RENT. 

See  Landlord  and  Tenant,  fiS  180,  251. 
Kigbts  and  liabilities  as  between  vendor  and 
purchaser  of  land,  see  Vendor  aod  Purchaser, 

I  196. 

Under  mining  leases,  see  Mines  and  Minerals, 

fi  70. 

REPAIRS. 

Of  machinery  and  appliances  as  affecting  liabil- 
ity of  master  for  injuries  to  servant,  see  Mas- 
ter and  Servant,  i  127. 

REPEAL 

Of  statute,  see  Statutes,  ||  169-164. 

REPETITION. 

Of  instructions,  see  Trial,  S  260. 
Of  gueRtioDs  to  witnesses  on  direct  examination, 
see  Witnesses.  {  245. 

REPLEVIN. 

I.  BIOHT  OF  AOTIOK  AMD  DEFEMSEI. 

I  4.   Replevin  wlU  not  lie  tor  an  undivided 
interest   in   personal  property.— McDonald  v. 

Bailey  (Okl.)  523. 

1907  to  date  *  loAnm  see  ssme  tople  *  sectlpn  (D  NUMBER 
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i  11.  Plaludffs'  seixure  of  certaio  tools  ased 
Id  developing  a  mine  oa  forfeiture  of  a  coo- 
tract  for  the  sale  of  the  mine  hdd  not  to  T«st 
title  to  the  toola  in  plaintiffs.— Albright  T. 
Browne  (Or.)  458. 

I  11.  PlaiDtiffs'  act  in  taking  possession  of 
certain  goods  which  they  claimed  they  were  en- 
titled to  under  a  contract  for  the  sale  of  a 
ifilne  AeM  aot  to  ctnifer  lawful  possession  on 
platDtiffs.— Albright  t.  Browne  (Or.)  458. 

I  11.  Plaintiffs  hOd  not  entitled  to  maintain 
replevin  for  certain  mialng  tools  against  a  per- 
son in  lawful  posaessioD  without  demand.— Al- 
bright T.  Browne  (Or.)  4S8. 

REPLICATION. 

In  pleading,  aee  Pleading,  $|  166-180. 

REPLY. 

In  pleading,  see  Pleading,  §S  lOG-lSa 

REPORT. 

On  reCeienoe,  see  Reference,  {S  99,  107. 

REPRESENTATION. 

Of  client  by  attorney,  see  Attorney  and  Client, 
SS  64,  98. 

Of  corporation  by  officers  and  agents,  see  Cor> 
poratlons.  Sf  897-428. 

REPRESENTATIONS. 

False  representation^  see  Fraud. 

In  application  for  insurance,  see  Insurance,  {I 

253-292. 

REPRESENTATIVES. 

Personal  representatives,  see  Executors  and  Ad- 
ministrators. 

REPUGNANCY. 

Implied  repeal  of  statute  by  inconsistent  or  re- 
pugnant act,  see  Statutes,  S  139. 

In  defenses  alleged,  see  Pleading.  |  93. 

In  description  of  bonndaries,  see  Boundaries, 
18. 

REPUTATION. 

AdmiBsibillty  of  evidence  in  prosecution  for 
lewdness,  see  licwdaess,  {  9. 

REQUESTS. 

For  findings  by  jury,  see  Trial,  I  351. 
For  instructions,  see  Criminal  Law,  f  833; 
Trial,  Sfi  260-267. 

RESALL 

Of  goods      seller,  see  Sales,  S  838L 

RESCISSION. 

Caocellation  of  written  instrument,  see  Cancel' 

lation  of  Instruments. 
Of  compromise  and  settlement,  see  Compromise 

and  ^ttlement,  |  18. 
Of  contract  of  sale,  see  Sales,  |  96. 

RESERVATIONS. 

Of  case  or  question  of  -law  for  determination  by 
higher  court,  see  Appeal  and  Error,  S§  308, 
309. 


res6est>e: 

In  civil  actl<ais.  see  Bridence,  H  123,  126. 
In  criminal  prosecutions,  see  Crimiaal  Law.  i 
360. 

RESIDUARY  CLAUSE. 

See  Wills,  i  858. 

RES  IPSA  LOQUITUR. 

NegHgence  in  storing  ezploBlvea,  see  EzplosiTes, 

^  RES  JUDICATA. 

See  Judgment,  (8  586-627,  6S0,  658. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  gS  1097,  1099,  1195;  Court^  f  92. 

RESOLUTIONS. 

Of  municipal  council,  see  Munidpal  Corpora- 

ticms,  i  2S3. 

RESPONDEAT  SUPERIOR. 

See  Master  and  ^rvan^  H  302,  311. 

RESPONSIVENESS. 

Of  answers  of  witnesses,  see  Witnesses,  I  248l 

RESTORATION. 

Of  consideration  for  compromise,  see  Cimnpro- 

mise  and  Settlement,  |  18. 
Of  lost  Instruments,  see  Lost  Instnuunta,  S  & 

RESTRAINT  OF  TRADE 

Trusts  and  other  combiaatlona,  see  MonopoUea; 
18  10-31. 

RESTRICTIONS. 

Of  functitHis  of  jury  as  denial  or  Infringement 

of  right  to  trial  by  jury,  see  Jury,  S  34. 
On  creation  of  perpetaities,  see  Perpetuities. 

RESTRICTIVE  COVENANTS. 

Construction  and  opoation  In  genual,  see  Cots- 

nadts.  I  49. 
Restraining  breach,  see  Injunction,  {  62. 

RESULTING  TRUSTS. 

See  Trusts.  8  63%. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  H 

RETENTION. 

Of  possession  or  apparent  title  by  grantor  as 
element  ot  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  Sf 
147,  151. 

RETROSPECTIVE  LAWS. 

Constitutional  restrictions,  see  Constitutiona] 
Laws,  H  190,  203. 

RETURN. 

Of  consideratlcm  for  compromise,  see  Compro* 

mlse  and  Settlement,  1 1& 
To  writ  of  certiorari,  see  Certioiarl,  i  57. 


REVENUE. 


See  Taxation. 
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REVERSAL. 

Of  judgment  ot  order  id  civil  actions,  see  Ap- 
peal and  Error,  5S  1170-1177. 

Ot  jadgmeat  or  oraer  in  criminal  proeecatioDS, 
see  Criuinal  Law,  8  1186. 

REVERSIONS. 

Laodlord'a  reTersion,  see  landlord  and  Tenant, 
UBS.  64. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  SS  1028-1186;  Habeas  Corpus. 

Of  assessment  of  taxes,  see  Taxation,  {  4t>8. 

Of  findines  of  referee  on  motion  in  trial  court, 
see  Reference,  {  107. 

Of  indgment  of  justice  of  tbe  peace,  see  Justices 
of  the  Peace,  H  141-160. 

REVIVAL 

Of  cause  of  action  barred  by  statute  of  limita- 
tions, see  Umitaticm  of  Actions,  S  161. 

REVOCATION. 

See  Cancellation  ot  Instruments. 

Of  ajcency,  see  Principal  and  A^ent,  SS  33,  41. 

Of  SBsiicnment,  see  Assignments,  fi  ?i9. 

Of  dedication  of  property  to  public  use,  we 

Dedication,  I  fta 
Of  will,  see  Wills.  |  104. 

RIGHT  OF  WAY. 

See  Easements. 

Over  street  railroad  tracks,  see  Street  Railroads, 

RIPARIAN  RIGHTS. 

See  Navigable  Waters.  S  42;  Waters  and  Wa- 
ter Courses,  H  40-89. 

RISKS. 

AsHiimed  by  servant,  see  Master  and  Rervant,  H 

203-226.  280.  288. 
Witbin  insurance  policy,  see  Insurance,  H  421, 

427. 

RIVERS. 

See  Navigable  Waters. 

B^parian  rights,  see  Waters  and  Water  Courses, 
fS  40— 89» 

ROADS. 

See  Highways;  Street  Railroads. 

In  cities,  see  Municipal  Corpoiatitms,  H  663- 

706. 

flOBBERY.' 

Ex^oet  facto  laws,  see  Constitutional  Law,  i 

Statutory  provisions  as  to  punishment  In  gen- 
eral, see  Criminal  Law,  |  120a 

ROLLS. 

Auessment  roll,  see  Taxation,  S  421. 

ROYALTIES. 

Under  mining  leasea,  see  Mines  aud  Minerals, 

RULES. 

Of  master  jcovemlng  work  of  servant,  see  Mas- 
ter and  Servant,  1|  142,  145. 


SAURY. 

Of  prosecuting  attorneys,  see  District  and  Pros- 
ecuting Attorneys,  {  5. 
Of^ubllc  officers  in  general,  see  Officers,  { 

SALES. 

Regulation  of  commerce,  see  Commerce,  §  40.  ■ 
Retention  of  possession  or  apparent  title  by  sell- 
er as  element  of  fraud  as  to  creditors  or  subse- 
quent purobaser,  see  Fraudulent  Conveyances, 
H  147,  151. 
Validity  as  to  creditors  or  subsequent  puz^ 
chaseiH,  see  Fraudulent  Conveyances. 

Salet  by  or  to  pcrticular  claaaea  of  peraona. 
See   Executors  and  Administrators,   |  388; 
Guardian  aud  Ward,  H  81-107;  Principal  and 
Agent,  {  103. 
Trustees,  pee  Trusts,  U  196.  198. 
Water  companies,  see  Waters  and  Water  Gours- 
es,  I  254. 

Salea  of  particular  apeciea  of,  or  eatatea  or  in- 

tereata  in,  property. 
See  Intoxicating  Liquors. 

Decedent's  property,  see  Executors  and  Admin- 
istrators, s  ssa 
In^ant^  property,  see  Guardian  and  Ward,  |S 

Mortgaged  property,  see  Mortgagea.  K  294, 

206. 

Real  property  in  general,  see  Vendor  and  Puiv 
chaser. 

School  lands,  see  Public  Lands.  {  64. 
Shares  of  corporate  stock,  see  Corporations,  11 

118,  129.  i—  — , 

Shares  of  corporate  stock,  to  corporatton  la- 
suing  same,  see  Corporations,  S  3i6. 
Standing  timber,  see  Logs  ana  Logging,  {  3. 
Trust  property,  see  Trusts,  8§  106,  108. 
Water,  see  Waters  and  Water  Coarses,  %  254. 

Salea  on  judicial  or  other  proeeedtnga. 
By  executors  or  administrators,  see  Executors 

and  AdministTators,  |  888. 
By  Ruardlans,  see  Gturdiau  and  Ward,  SI  81- 

107. 

Tax  sales,  see  Taxation,  gi  647-671. 

L  BEQUXUTBSAIID  VAUDITT  OF 
OOITTBAOT. 

i  1.  Duration  for  a  certain  time  of  a  con- 
tract by  a  wholesale  house,  giving  a  jobber  the 
exclusive  right  of  purchase  in  a  certain  city  of 
certain  goods  handled  by  it,  is  not  essential  to 
its  validity. — Carlson  T.  Stone-Ordean-Wells 
Co.  (Mont.)  419. 

S  62.  In  an  action  by  a  seller  against  a 
buyer  for  freight  charges  on  two  car  loads  of 
sheep,  held  not  error  to  sustain  objectious  to 
certain  questions.— Beach  v.  Scbroeder  (Colo.) 
271. 

n.  0ON8TBUCTION    OF  OOKTRACT. 

S  85.  A  contract  between  a  wholesale  house 
and  a  Jobber  interpreted  to  mean  that  the  for- 
mer would  sell  goods  in  a  certain  city  ex- 
clusive^ to  the  latt».— Carlson  t.  Stone-Or- 
dean-Wells Oo.  (Mont)  419. 

m.  XODXFXOATIOir  OB  BESOUUOM 
OF  OOMTBAOT. 

(B)  ReadssloB  br  Seller. 

S  06.  Where  a  wholesale  house  sells  goods 
to  a  jobber  under  an  agreement,  not  limited 
as  to  time,  giving  him  the  exclusive  agency 
and  protecting  him  from  competition,  hdd,  that 
the  seller  cannot  terminate  the  arrangement  so 
as  to  work  injury  to  the  buyer  as  to  what  he 
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has  already  done  tinder  H,  and  that  he  was 
entitled  to  reaaonable  opportunitr  to  dispose  of 
goods  on  hand  without  competition.— Carlson  r. 
Stone-Ordean-Wells  Co.  (Mont.)  419. 

rV.  PERFOBMAKCE  OF  OOHTBAOT. 
(O  DellTcrr  amd  AeceytMsce  of  OufHls. 
DeliTerjr  of  corporate  stock,  see  Corporations,  | 


S  153.  In  a  suit  by  the  buyer  of  goods  against 
the  Relief,  heid  not  incumbent  upon  defendant 
to  tender  dellrery  of  the  goods  on  a  date  nam- 
ed.— Livesley  Vy  Krebs  Hop  Co.  (Or.)  400. 

I  161.  TMiere  a  buyer  in  pursuance  of  a  con- 
tract to  resell  had  surrendered  possession  and 
control  over  the  property  by  consigning  it  and 
tranamittlng  the  bill  of  lading  to  the  original 
seller,  he  constituted  the  seller  the  bailor  and 
the  railroad  company  the  bailee  of  the  proper- 
ty.—Gary  T.  WifliamB  (Colo.)  219. 

I  161.  Where  property  is  consigned  and  de- 
livered to  a  railroad  compauy  and  accepted  for 
Khipiuent,  the  railroad  company  becomes  for 
that  purpose  the  agent  of  the  consignee.— Carjr 
T.  Wllllaois  (Colo.)  219. 

V.  OPEBATIOK  AJfD  EFFSOT. 

(A)  Transfer  of  Title  mm  Between  Partiea. 

S  201.  The  principles  embodied  in  Civ.  Code, 
1  10G&,  held  applicable  to  any  contract.— Bots- 
ford  v.  Heney  (Cal.  App.)  593. 

(B)  Bona  nd«  Parcbaseva. 

1  239.  When  the  buyer  knows  of  any  fact 
Bofflcient  to  put  .him  on  inquiry  as  to  the  ex- 
istence of  some  right  or  title  in  conflict  with 
that  he  Ib  about  to  purchase,  he  is  presumed 
to  have  inquired  and  ascertained  its  extent, 
or  to  have  been  guilty  of  a  degree  of  neRligence 
equally  fatal  to  his  claim  as  a  bona  fille  pur- 
cliaser.— Keynolds  t.  Fitzpatrick  (Mont.)  902. 

g  235.  Notice  of  existence  of  liens  or  in- 
cumbrances on  property  bought  ia  aufflcient,  in 
absence  of  explanation,  to  charge  a  buyer  with 
notice  of  any  and  all  liens  or  incumbrances 
which  an  Inquiry  would  diBcloae.— KeTDolds  t. 
Fitzpatrick  (Mont.)  902. 

I  245.  Eridence  &e7rf  to  present  a  qneatioo 
for  the  jury  as  to  whether  a  person  was  a 
bona  fide  purchaser  of  mortgaged  property.- 
Keynolds  t.  Fitspatrick  (Mont.)  002. 

Tlx.  BEBIEDIES  OF  SIXLER. 

(D)  Resale. 

}  338.  In  a  suit  by  the  buyer  of  goods  against 
the  seller,  defendant  held  not  bonnd  to  sell  the 
goods  for  the  protection  of  plaintiffs,  who  re- 
fused to  recognize  the  contract— LivesJey  v, 
Krebs  Hop  Co.  (Or.)  400. 

(B)  AetloBs  for  Price  or  Valae. 

Departure  in  pleading,  see  Pleading,  {  180. 
Eh-ror  in  instructions  cured  by  giving  other  in- 
structions, see  Trial,  |  20G. 

Jl  355.    In  an  action  on  contract,  defendant 
d  not  entitled  to  recover  damages  not  plead- 
ed.—De  Witt  T.  Williams  (Colo.)  1080. 

I  308.  In  an  action  by  a  seller  against  the 
buyer  for  freight  charge  on  two  car  loads  of 
sheep,  evidence  tending  to  show  a  former  sale 
of  the  particular  sheep  to  a  third  person  held 
incompetent.— Beach  v.  Schroeder  (Colo.)  271. 

VnZ.  BKM  KIHES  OF  BUYEH. 

(A)  Reeov-err  of  Price. 

{  393.  The  liability  of  a  seller  of  cattle  fail- 
ing to  deliver  the  designated  number  held  not 
affected  by  the  fact  that  a  bank  to  whom  he 
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dellTered  the  note  for  fte  impald  price  Indorsed 
a  credit  thereon.— George  t.  Ehnety  (Wyo.)  1. 

(C)  Aetloas  for  Breack  of  Contrast. 

g  416.  In  an  action  by  a  Jobber  for  breach 
of  an  alleged  contract  giringhim  the  ezcluaiTe 
right  to  purchase  certain  goods,  htU,  that  a 
paper  showing  persons  to  whom  defendant 
made  sales  and  Uie  extent  thereof  was  admis- 
sible to  show  the  extent  of  the  t»«ach.  and  as 
some  evidence  In  determining  damages. — Carl- 
son T.  Stone-Ordean-Wells  Co.  (Mont)  410. 

8  418.  A  jobber  suing  for  breach  of  a  con- 
tract by  a  wholesale  house  to  sell  certain  goods 
exclusively  to  the  jobber  in  a  certain  city  may 
recover  loss  of  profits  as  ^neral  damages.— 
Cdrison  T.  Stone-Ordean-Wells  Co.  (Mont.)  419. 

{  418.  The  measure  of  recovery,  in  an  action 
by  a  jobber  for  breach  of  contract  to  sell  cer- 
tain goods  exclusively  to  bim,  is  the  profits  lost 
to  him  by  sales  made  by  defendant  in  no  far 
as  it  is  certain  that  but  therefor  plaintiff  would 
hare  made  like  sales.— Carlson  t.  8tone-Or^ 
dean-Wdls  Co.  (Mont)  419. 

I  418.  In  a  snit  by  the  buyer  of  hops 
against  the  seller,  plaintiffs  hdd  not  entitled  to 
recover  on  the  baais  of  the  value  of  the  hops 
on  the  contract  date  of  deliveiy. — Livesley  T. 
Krebs  Hop  Co.  (Or.)  400. 

I  418.  In  a  suit  by  the  btiyer  of  goods 
against  the  seller,  plaintiff's  measure  of  dam- 
ans, if  defendant  had  acted  wrongfully,  stated, 
-^vesley  v.  Krebs  Hop  Co.  (Or.)  400. 

8  420.  In  a  suit  by  a  jobber  for  breach  of 
contract  by  a  wholesale  house  to  sell  certain 
goods  exclusively  to  him  in  a  certain  city,  evi- 
dence hfld  sufficient  to  go  to  the  Jury  as  to 
plaintiff's  damages  due  to  loss  of  profits  on 
goods  sold  by  defendant  in  violation  of  the 
contract— Carlson  t.  Stone-Ordean-Wells  Co. 
(Mont.)  418. 

IB.  OOBDmOHAK  BAUa. 

g  473.  Where  property  is  c(fflditionalIy  sold, 
reserving  title  in  the  seller,  and  conferring  au- 
thority on  the  buyer  to  sell,  the  title  passes  to 
one  who  makes  a  bona  fide  purchase  from  each 
conditional  buyer. — Feasley  v.  Noble  (Idaho) 
402. 

fi  473.  Where  the  buyer  at  a  conditional 
sale  is  vested  with  power  to  sell  and  deliver 
the  proceeds  to  the  seller,  a  purchaser  in  good 
faith  is  under  no  obligation  to  f<dlow  the  pur- 
chase price.— Feasley  t.  Noble  (Idaho)  402. 

8  476.  A  contract  of  conditional  Bale  provid- 
ing for  a  forfeiture  in  case  of  default  construed. 
-Feasley  T.  Noble  (Idaho)  402. 

SALOONS. 

See  Intoxicating  Liquors. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement ;   Payment;  Release ;  Tender. 

SCHOOL  LANDS. 

See  Public  Lands,  f{  51,  64. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

H.  PUBUC  S0HOOI.S. 

(A)  BstaUlaliBieat.  Sekoal  I*aa«a  an4 
FamdB,  mM€  Becalatlom  la 
Oeaaval. 

Disposal  of  school  lauds  in  general,  see  Public 
Lands,  f  I  51.  54. 
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(B)  OrftatloB,  AUcratloa,  BxlateBm*  and 
DInolttttom  ttf  DlatriatB. 

i  41.  Framers  ot  the  OoMrtitutlon  UU  to 
have  power  to  shift  a  school  debt  ot  a  city 
of  the  first  class  to  a  new  conraratioD  created 
for  the  sole  purpose  of  organuing  and  uiaio' 
talniog  a  school  Bystem. — GreDaaD  v.  Carson 
(Okl.)  925. 

<D)  Diatrlot  Property,  ContnwtSi  mmA 
Liabilities. 

I  65.  San  Francisco  City  Charter,  art.  7, 
c.  3,  S  1.  sobd.  11  (St.  1907  ;  2d  Ex.  Sess.  c.  1), 
giving  the  school  board  power  to  lease  property. 
Add  not  in  conflict  with  Pol.  Code.  |  1017, 
sobda.  4,  20,  when  considered  in  connection  with 
Const,  art  9.  and  Pol.  Code,  |  161«.— .Maboney 
V.  Board  of  iMacation  (Cat.  App.) 

S  65.  The  board  of  education  of  the  city  and 
county  of  San  Francisco  in  proceeding  under 
San  Francisco  Charter,  art  7,  c.  3,  §  1.  subd. 
11,  approved  by  the  L^slatare  (St.  11107,  2d 
£lz.  SesB.  c.  1),  held  to  have  power  to  lease  laud 
held  by  them  in  trust  for  the  use  of  the  public 
Bchool8.~Mahoney  v.  Board  of  Edacation  (Cal. 
App.)  584. 

I  eS.  Pol.  Code,  i  1617,  subd.  4,  empowering 
the  school  board  to  rent  school  property,  does 
not  mean  to  rent  property  for  use  of  schools.-^ 
Maboney  v.  Board  of  Education  (Cal.  App.)  5S4. 

}  80.  Duty  of  board  of  education  in  ascertain- 
ing the  lowest  responsible  bidder,  under  Oomp. 
Laws  1909,  S  S027,  stated.— llannan  v.  Board 
of  Education  of  City  of  Lawton  (Okl.)  (MG. 

1  80.  Tbe  pnrpoae  of  Comp.  Laws  1009,  | 
SCOT,  stated.— naonan  v.  Board  of  Education  of 
City  of  Lawton  (Okl.)  646. 

i  80.  Comp.  Laws  1909.  i  8027,  relating  to 
the  letting  of  contracts  by  city  boards  of  edu- 
cation, held  to  contemplate  tne  preparing  of 
plans  with  specifications,  open  to  all  tiefore  ad- 
vertising for  bids.— Hannan  Board  of  Educa- 
tion of  City  of  Lawton  (Okl.)  646. 

(B)  Distrlst  Debt,  Seanrf  tlca,  aB«  Tax- 
atioa< 

i  94.  Under  Comp.  Laws  1909,  S$  8009. 
8011,  8016,  and  St  1893,  |  5854,  held,  that 
boards  of  education  in  cities  of  tbe  first  class 
liave  power  to  lery  and  collect  taxes  to  pay 
indebtedness  incnrred  for  school  purposes. — 
Orennan  t.  Carson  (OhI.)  925. 

S  97.  Under  Pol.  Code,  |  1745,  a  provision 
in  the  notice  of  election  that  the  interest  was 
payable  "per  annum"  held  insufflcient.— Holly- 
wood Union  High  School  Dist  v.  Keyes  (Cal. 
App.)  129. 

§  97.  Under  Pol!  Code,  $  1745.  tbe  omission 
to  designate,  in  the  notice  of  election,  the  times 
of  payment  of  interest,  held  fatal  to  the  validi- 
ty of  the  bonds. — Hollywood  Union  High  School 
I)i.st.  V.  Keyes  (Cal.  App.)  120. 

i  97.  Under  Pol.  Code,  8  1745,  the  proposal 
and  offer  to  issue  bonds  and  the  purchase  there- 
of held  a  contract  between  the  taxpayers  and 
the  pnrcbaaerB.— Hollywood  Union  Hlgn  School 
Dist.  T.  KeyeB  (CaL  App.)  120. 

<G)  TeaebeM. 

Mandamus  to  compel  reinstatement  of  teacber, 
see  Mandamos,  |9  8,  79. 

S  138.  An  action  will  lie  against  a  board 
of  trustees  by  a  principal  of  schools  for  un- 
lawful breach  of  his  contract  of  employment— 
Taylor  t.  Marshall  (Cal.  App.)  1012. 

I  138.  Measure  of  damages  for  breach  of 
contract  of  employment  of  teacher  stated. — 
Taylor  t.  Marshall  (Cal.  App.)  1012. 

SCIAGRAPHS. 

Competency  as  evidence,  see  Evidence,  {  359. 


SECONDARY  EVIDENCE 

8«Mprlmlnal  Law,  |  401;  Bridenee,  H  MB. 

SECRET  SOCIETIES. 

S^e^f  liquors  by,  see  Intoxicating  LlQUors,  | 

SECURITIES. 

For  gambling  considerations,  see  Oaming,  |  19. 
Public  securities,  see  Municipal  Corptvatlons, 
I  915.  iH. 

SECURITY. 

See  Mortg^ea. 

Bar  of  debt  by  limitation  as  affecting  security, 
see  Limitation  of  Actions,  %  ltt7. 

Collateral  security  in  general,  see  Pledges. 

In  proceedings  for  attachmmt,  see  Attach- 
ment, SS  128.  132. 

In  proceedings  for  execution,  see  Execution, 
(  152. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  385. 

SEDUCTION. 
II.  cBiMiirAi.  bespohsibujtt. 

Marriage  to  procure  discharge  from  arrest  as 
duress,  see  Marriage,  {  58. 

SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  Bee  Homi- 
cide, §8  116,  117,  276,  300. 

SELF-EXECUTING. 

Provisions  of  Conatitutiou,  ae«  CoDStitational 
Law,  88  30,  33. 

SELF-SERVING  DECLARATIONS. 

As  eridence,  see  Evidence,  1  271, 

SENTENCE. 

See  Criminal  Law,  {  982. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distinguished  from  com- 
munity property,  see  Husband  and  Wife,  « 
249-2t3. 

Of  married  woman,  see  Husband  and  Wife,  IS 
122-132.  '  " 

SEPARATION. 

C^munlty  rights,  aee  Husband  and  Wife,  | 
Of  htuband  and  wife,  see  IMvorce. 

SEPULTURE. 

See  Cemeteries. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

Of  cost  IhI].  see  Costs.  8  208. 
Of  pleading,  see  Pleading,  I  S4a 
Of  process,  see  Process,  8  48> 

SERVICES. 

See  Master  and  Servant;  Worti  and  Labor. 
Liens  on  logs  for  services  rendered,  see  IjOSS 

and  Logging,  88  27-33. 
Liens  on  real  property  for  senriees  rendered, 

see  Mechanics'  Liens. 
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Of  broker,  safBcieocy  to  entitle  to  compensation, 
see  Brokers,  SS  48-58. 

SERVITUDE. 

See  BMementi. 

SETTING  ASIDE. 

Indictment  or  information,  see  Indictment  and 

Information,  Si  137,  140. 
Judgment,  see  Judsmeut,  |S  142.  15^  340- 


Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 

Settlement;  Payment;  Release. 
Between  partners,  see  Partnership,  {g  328,  330. 

SEXUAL  INTERCOURSE. 

See  Lewdnesa;  Bape. 

SHARES. 

Of  corporate  atock.  aee  Corporatlona*  U 

129. 

Bentinc  on  shares,  see  Landlord  and  Tenant,  S 
332. 

SHERIFFS  AND  CONSTABLES. 

I.  APPOCfTICENT,  QUALIFICATIOH, 
AMD  TEKUKE. 

Elifdbilitr  of  women  to  TOte  for  marshals,  see 
Elections,  |  65. 

U.  OOKPENBATIOH. 

Subject  and  title  of  acts,  see  Statutes,  107. 

g  65.  Evidence  held  to  show  that  the  use  of 
mortgaged  chattels  tamed  over  to  the  mortga- 
gee as  custodian  by  the  sheriff  was  in  excess  of 
the  expenses  of  keoping  them,  so  that  the  sher- 
iff was  not  entitled  to  costs  therefor.— Edmonds 
T.  Eubanks  (Wash.)  387. 

m.  POWERS,  DUTIES,  Ain>  LIABILI- 
TIES. 

Concluaireness  In  favor  of  sheriff  of  judgment 
in  (aror  of  predecessor  in  office,  see  Judg- 
ment, 8  627. 

Liability  for  false  imprisonment,  see  False  Im- 
prisonment, S  15. 

SHIPPING. 

See  Navigable  Waters. 

SHORE  LANDS. 

See  Public  Lands,  S  1S5. 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal CorporattoDS,  gj  821,-823. 

SIGNALS. 

From  trains,  see  Ballroads,  H  313-3S0. 

SIGNATURES. 

Of  sureties  to  appeal  bond,  see  Appeal  and  Er- 
ror, i  385. 

To  amdavit.  see  Affidavits,  S  11< 

To  memornndnm  of  contract  within  statute  of 
fraudH,  see  Frauds,  Statute  of,  |  116. 


SILENC& 

As  admission,  see  Criminal  Law,  1  407. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  of  cred- 
itors, aee  Fraudulent  Conveyances. 

SLANDER. 

See  Idbel  and  Slander. 

SOCIAL  CLUBS. 

Sale  of  intoxieating  Uquors.  see  Xntoxlcattng 
Liquors,  i  140. 

SOLICITORS. 

See  Attorney  and  Client 

SPECIAL  FINDINGS* 

See  Trial,  81  349-365. 

SPECIAL  INTERROGATORIES. 

See  Trial.  ||  340-36^ 

SPECIAL  UWS. 

Bed  Btatates,  H  76-87. 

SPECIAL  PROCEEDINGS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Prohibition. 

Application  for  liquor  license,  aee  Intoxicatinc 
uquors,  H  70.  74. 

Change  of  venue,  see  Yenne,  8  36. 

Condemnation  proceedings,  see  Eminent  Do- 
main, §§  178-251. 

Establishment  of  boundaries,  see  Bouadariea, 
H  2G-fi4. 

SPECIAL  VERDICT. 

See  Trial,  88  349-365. 

SPECIFICATIONS. 

Accompaayiug  contracts  with  school  boards,  see 
Schools  and  School  Districts,  {  SO. 

For  contracts  with  city,  see  Slnoicipal  Corpt>- 
rations,  {  237. 

SPECIFIC  PERFORMANCE. 

I.  HATUBE  AND  OBOUNDS  OF  BBM- 
EDT  nr  GEBEBAL. 

8  5.  Lessors  held  not  to  have  an  adequate 
remedy  in  damages  for  breach  of  lessees  of  a 
covenant  to  give  chattel  mortgage  security  for 
rent.  Bo  as  to  preclude  their  right  to  gpeciSe 
performance  of  the  covenant  even  if  Civ.  Code. 
I  3384,  as  amended  in  1874,  denies  the  light  of 
specific  performance  when  pecuniary  compensa- 
tion will  afford  adequate  relief.— Shannon  t. 
Cavanaugh  (Cal.  App.)  574. 

8  6.  Big^t  reserved  in  a  lease  to  terminate 
it  and  possess  the  ijremises  for  breach  of  cove- 
nants held  not  to  give  an  adequate  remedy  for 
breach  of  a  covenant  to  give  chattel  mortgage 
security  for  rent. — Shannon  v.  Cavanaugh  (CaL 
App.)  574. 

8  6.  A  lease  containing  an  implied  covenant 
of  quiet  possession  prescribed  by  Civ.  Code,  8 
192 1,  held  not  lacking  in  mutuality  of  remedy, 
so  that  the  lessors  could  not  enforce  its  specific 
performance  under  section  3386.— Shannon  T. 
Cavanaugh  (Cal.  App.)  574. 
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I  18.  Where  one  contracting  to  coDvey  real 
witate  was  not  the  owner  and  coold  not  per- 
form, the  purchaser  had  no  right  to  specific  per- 
formance.—Morrisey  T.  Strom  (Wash.)  191. 

n.  GOlTTBACm  ENPOBOBABUB. 

S  SO.  A  contract  of  aale  held  not  enforceable 
because  of  the  failare  to  definitely  fix  the  price. 
— Hnaton  t.  Harringt<m  (Wash.)  874. 

I  30.  A  suit  for  specific  performance  of  a 

contract  held  maintainable  only  where  the  con- 
tract is  BO  precise  that  it  cannot  be  reasonably 
misunderstood. — Huston  v.  Harrington  (Wash.) 
874. 

I  37.  To  entitle  a  vendee  of  real  estate  to 
maintnln  Rpecific  performance,  based  on  an  of- 
fer of  defendant  to  sell,  there  mnst  have  been 
clear  and  explicit  acceptance  within  a  specified 
time.— DariB  v.  Brigham  (Or.)  961. 

S  53.  A  contract  of  sale  ^Id  not  Bpecificelly 
enforceable  because  of  the  failure  of  a  party 
thereto  to  perfbrm  hia  duty  of  informing  the  ad- 
Terae  party  of  tfae  bicti.— Huston  v.  Harring- 
ton (Wash.)  874. 

nr.  PROCEEDnros  amb  bbubf. 

I  114.  A  complaint  In  an  action  for  specific 
performance  must  allepe  the  vendor's  ownership 
of  the  property  at  the  execution  of  the  con- 
tract or  at  the  commencement  of  the  action.— 
Uorrisey  t.  Strom  (Wash.)  191. 

i  121.  In  an  action  for  specific  performance, 
judgment  for  damages  set  aside  as  not  warrant- 
ed by  the  evidence.- Pring  t.  M.  B.  Goldenbuiv 
Co.  (N.  M.)  fi2& 

SPEED. 

Concurrent  and  confiicting  regulations  by  state 
and  municipality,  see  Mnniclpal  Corpora- 
tionB,  I  092. 

Of  street  cars,  see  Street  Railroads.  S  74. 

Of  vehicles  on  streets,  see  Municipal  Corpora- 
tions, S  708. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  tee  In- 
toxicating Liquors. 

STALE  DEMANDS. 

Laches  In  general,  see  Gqulty,  f  84. 

STARE  DECISIS. 

See  Courts,  H  02-99. 

STATE  BANKS. 

See  Banks  and  Banking,  |  49. 

STATE  CORPORATION  COMMIS- 
SION. 

See  Railroads,  %  0. 

STATEMENT. 

Adndnions,  see  Evidence,  If  213-240. 

By  accasea  or  other  persons  as  part  of  res 

gestse,  Bee  Criminal  Law,  {  306. 
By  parties  or  other  persons  as  part  of  res 

gestte.  see  Evidence,  |{  123,  126. . 
By  witness  inconsisteot  with  testimony,  see 

Witnesses,  «  888.  "° 
Declarations,  see  Criminal  tmW.  If  422,  427; 

Evidence,  f|  271-290.  ^  X^"' 
Of  facts  oa  motion  for  oeth       i   see  New  Trial, 

fiai.  M**' 

Of  froands  for  new  Mn,       -cyjeocy  for  i 
90K  ot  nview,  tet  Apit^t,  ^ff  ^^grror.  f  30 


Of  loas  under  Insontnce  policy,  see  Insnranc^ 
1  652. 

Of  plaiatUTa  demand,  see  Pleading,  |f  49,  64. 

STATES. 

Concurrent  and  confiicting  exercise  of  police 
powers  by  state  and  municipality,  see  Munici- 
pal Corporations,  f  592. 

Courts,  see  GOnrta. 

Power  to  regulate  commerce,  see  Commerce  f 
12. 

I.  POLITIGAX.  STATUS  AKB  BELA- 
TIOMS.  J 

Admisrion  of  territory  as  state  as  affecting 
liability  on  school  bonds,  see  Schools  and 
School  Dtotricta.  I  41. 

I  4.  A  state  is  entitled  to  fix  the  character 
of  property  acquired  by  its  citizens  and  tSie 
terma  on  which  it  shall  be  holden  indepradent 
of  the  federal  govemment.-<;uriT  v.  Wilson 
(Wash.)  367. 

I  9.  Const.  Schednle,  |  1,  preserves  all  ex-, 
Istlng  rigbbB,  and  laws  in  force  in  the  territonr, 
not  repugnant  to  the  Constitntioa,  or  locally 
inapplicable,  are  put  in  force  in  the  state. — 
Grennan  r.  Carson  (Okl.) 

n.  OOVEBHMElfT  AITO  OPFICEBS. 

Control  by  L^slature  of  acts,  rights,  and  lia- 
bilities of  counties,  see  Counties,  f  24. 

Prohibition  of  acts  of  board  of  which  Qovemor 
is  member,  see  Prohibition,  f  6. 

State  corporation  conmiission,  see  Railroads, 

m.  PBOPEBTT.  OOKTBAOTS,  AMD 
LIABILITIES. 

Adverse  poBsession  of  state  property,  see  Ad- 
verse Possession,  |f  4,  8. 

Disposal  of  public  landa,  aee  Public  Lands,  |f 
144-186. 

Qrant  of  school  and  university  lands  to  state, 

see  Fablic  Landa,  fl  51,  54. 
Lands  under  navigable  waters,  see  Navigable 

Waters,  f  36. 
Laws  impairing  obligation  of  contracts,  see  Oon- 

Btitutional  Law,  f  144. 

IV.  FISCAL  MAKAOEMEKT,  PVBLIO 
DEBT.  AND  SECURITIES. 

I  131.  "Appropriation"  defined.— Menefee  v. 
Askew  (Okl.)  159. 

f  131.  No  arbitrary  form  of  expression  or 
particular  words  are  required  in  making  an 
appropriation.— Menefee  v.  Askew  (Okl.)  188. 

i  131.  Appropriation  made  by  Sess.  Laws 
1909,  p.  303,  c.  19,  art.  4,  If  9,  10.  and  article 
6,  II  3,  13,  held  an  approprUition  for  the  salary 
of  the  Game  and  Fish  Warden  and  deputies,  as 
provided  by  Const,  art  If  55,  56,  and  to 
continue  in  effect  for  2%  years  only  after  the 
passage  of  the  act.— Menefee  t.  Aucew  (Okl.) 
159. 

I  131.  Provision  of  Sees.  Laws  1909,  p.  306, 
c.  19,  art.  6,  I  3,  providing  for  tfae  reimburse- 
ment of  the  Game  and  tlsh  Warden  for  his 
actual  expenses,  held  not  a  valid  appropriation, 
as  the  sum  ai^ropriated  is  not  distinctly  sped- 
fled.-Uenefee  v.  AjOcew  (Okl.)  169. 

TI.  AOnOMfl. 

Adverse  possession  against  state>  lee  Adverae 
Possession,  I  4. 

STATIONS. 

Railroad  stations,  see  Railroads,  f  68. 
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STATISTICS. 

Judicial  notice  of  statistical  facts,  see  Evideoce, 
I  12. 

STATUTE  OF  FRAUDS. 

See  BYaude,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  refatiug  to  particular  subjects,  see 

the  Tarioua  specific  topics. 
Charging  statutory  offenses,  see  Indictment  and 

Information,  |  110. 
Constitutionalitr  in  general,  see  Constitational 

Law. 

Laws  impairing  obiigation  of  contracts,  see  Con- 
stitutional Law,  §  144. 

Municipal  ordinances,  see  Municipal  Corpora- 

Uons,  §1  106,  112. 
'Presumption  as  to  knowledge  of,  see  Evidence, 
I  05. 

Restraining  enforcement,  see  iQiuDction,  i  85. 
Statute  of  frauds,  see  Frauds,  Statute  of. 
Statute  of  limitations,  see  Limitation  of  Ac- 
tions. 

Validity  of  retrospective  and  ex  post  facto  laws, 
see  Constitutional  Lew,      109,  203. 

I.  EHACTMEKT.  REQUISITES.  AND 
VALIDITT  IH  OENERAL. 

I  11.  House  Joint  Resolution  No.  10,  Laws 
19W.  p.  451,  not  passed  as  required  br  Const, 
art  8,  I  15.  held  not  a  law  <^  the  state  which 
could  control  the  State  Board  of  Land  Com- 
missioners in  disposing  of  public  lands  under 
Const,  art  9,  8  7.— Balderston  v.  Brady  (Idaho) 
403. 

i  47.  Local  Option  Law  (Laws  1900,  p.  13) 
I  10,  making  provisions  of  the  general  election 
laws  a  part  of  the  act  so  far  as  applicable,  held 
riot  to  render  it  nncertan  or  indefinite.— GlUes- 
by  T.  Board  of  Com'rs  of  Canyon  County  (Ida- 
ho) 71. 

t,  47.  Local  option  law  (Lews  1900,  p.  9) 
held  not  indefinite,  because  authorizing  addi- 
tional days  for  registration  over  those  provided 
by  Rev.  Codes.  |  394.— Gillesby  v.  Board  of 
CSom'rs  of  Canyon  County  (Idaho)  71. 

8  47.  Local  Option  Law  (Laws  1900.  p.  0) 
held  not  unconstitutional  in  certain  particu- 
lars.—Gillesby  V.  B<Hird  of  Com'rs  of  Canyon 

County  (Idaho)  71. 

1  47.  Local  Option  Law  (Laws  1909.  p.  12) 
I  8,  held  not  void  for  uncertainty  as  to  the  time 
when  the  act  should  take  effect,  in  view  of 
Const,  art.  3,  S  22.— Gillesby  v.  Board  of  Com'rs 
of  Canyon  County  (Idaho)  71. 

8  47.  Local  Option  Law  (Laws  1900,  p.  12) 
B  8,  held  not  void  for  uncertainty  as  to  whom 
the  licensee  shall  apply  for  money  to  be  refund- 
ed upon  licemtes  granted  in  the  county  after 
passage  of  the  act  and  declared  void  after  the 
election. — Oillesby  v.  Board  of  Com'rs  of  Can- 
yon County  (Idaho)  71. 

S  64.  An  entire  statute,  one  or  more  provi- 
sions of  which  is  invalid,  will  not  be  declared 
void  unless  all  the  provisions  are  so  dependent 
that  it  cannot  be  presumed  that  the  Legislature 
would  have  passed  one  without  the  other.— 
Gillesby  v.  Board  of  Com'rs  of  Canyon  County 
(Haho)  71. 

S  64.  If  Local  Option  Law  (Laws  1900,  p. 
16)  S  21,  is  violative  of  Bill  of  Rights,    17,  held 


that,  inasmudi  as  it  is  entirely  severable  from 
the  remaining  provisicHis  of  the  act,  it  would 
not  render  the  entire  act  unconstitutional. — 
Gillesby  v.  Board  of  Com'rs  of  Canyon  Conntj 
(Idaho)  71. 

I  64.  A  stfttnte  may  be  constitutional  In  part 
and  invalid  in  part— State  v.  SmIUi  (Or.)  980. 

i  64.  Public  uHlitiea  act  of  1905  (Laws  190^, 
c.  159)  as  amended  in  1909  (La«-s  1900.  i.  150) 
authorizing  cities  to  condemn  pnmerty  for  pow- 
er plants,  held  not  to  min^e  public  and  private 
purposes  inseparably,  but  that  the  void  private 
purposes  could  be  stricken  from  the  statute 
without  affecting  the  valid  remainde'r. — City  of 
Tacoma  v.  Nisqually  Power  Co.  (Wash.)  199. 

n.  OENERAL  Ain>  SPECIAL  OB  I.O- 
OAI.  I.AWS. 

§  76.  Act  February  27,  1883  (Comp.  Laws, 
H  246S-£i07).  held  not  In  conflict  with  Const, 
art  4.  81  20.  21.— Bnasell  v.  Bameralda  County 

(Nev.)  800. 

i  77.  Local  Option  Law  (Laws  1900.  p.  W 
held  not  local  or  special  legislation  because  au- 
thorizing additional  days  for  registration  over 
those  provided  by  Rev.  Codes,  8  394.— Gillesbv 
V.  Board  of  Com'rs  of  Canyon  County  (IdahiO 
71. 

I  85.  Code  Civ.  Proc.  f  394,  regulating  diai^ 
of  venue  in  actions  by  a  county  against  a  cor- 
poration doing  business  in  another  county,  held 
not  invalid  as  apeeial  legislation. — Yuba  County 
V.  North  America  Consol.  Gold  Mining  Co.  (Cal. 
App.)  130. 

8  97.  Const  art  4.  f  23,  held  to  prevent  the 
invasion  by  the  state  of  the  regular  method  of 
laying  out  woifcing,  etc.,  highways  provided  by 
general  laws.— Sears  v.  Steel  (Or!)  3. 

jt  97.  The  word  "highways"  in  Const,  art  4. 
8  23,  defined,  and  held  not  to  include  railroads 
nor  canals.— Sears  v.  Steel  (Or.)  3. 

8  97.  Sess.  Laws  1009,  p.  278,  making  an  ap- 
propriation for  the  construction  of  a  state  road, 
held  a  local  act,  within  Const  art  4,  8  23.— 
Sears  v.  Steel  (Or.)  3. 

8  97.  A  statute  making  an  appropriation  for 
the  construction  of  a  road  held  local,  within 
Const,  art.  4,  8  23.— Sears  v.  Steel  (Or.)  3. 

m.  SUBJECTS  AMD  TITI.E8  OF  AOTB. 

Municipal  ordinances  or  hy-laws,  see  Municipal 

Corporations,  $  112. 

8  107.  Act  Feb.  27,  1883  (Comp.  Laws.  8f 
2468-2507),  relating  to  fees  of  ahenffs  and  con- 
stables and  other  officers,  Acid  to  deal  with  but 
one  subject  and  matter  properly  connected  there- 
with, within  Const,  art.  4,  8  17.— BnsaeU  t. 
Esmeralda  County  (Nev.)  800. 

8  114.  A  title  of  an  act  prohibiting  taking  of 
orders  for  li<iuor  within  the  state  held  a  sub- 
stantial compliance  with  Const,  art  2,  8  16.— 
State  v.  Sherman  (Kan.)  33. 

8  125.  Laws  1800-91.  c.  80.  8  17  (Rev.  St 
1809,  e  2.5S2),  relating  to  actions  for  violation 
of  law  relating  to  mine  inspectors,  held  not  to 
violate  Const  art.  3.  8  24,  prohibiting  any  bill 
from  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title. — Barton 
V.  Union  Pacific  Coal  Go.  (Wyo.)  391. 

IV.  AKBNDICEirr.  BETIfllOHt  AMD 
OODmOATIOH. 

8  141.  An  amendatory  act  held  a  substantial 
compliance  with  Const  art  2,  8  16.— SUte  v. 
Sherman  (Kan.)  33. 
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BEPEAI..   MVWBEMnOVf,  EXPIBA« 
TIOH ,  AXD  BETITAL. 

Repeal  of  ttatute*  retattng  to  partieular  $ub- 
jeett. 

S*€  Municipal  Corpontions,  S  176- 
MuDicipal  taxes,  see  Municipal  Corporations, 

i  osa 

Punishment  for  crime,  see  Criminal  Law,  { 
1206. 

S  159.  In  case  ot  conflict  between  statutes, 
the  last  enacted  mmt  prerail^Robinson  t.  Lin- 
SGoft  (Ob).  App.)  703. 

I  161.  Repeals  by  implication  held  not  (a- 
^Tored.— State  v.  Qainn  (Mont)  600. 

i  163.  A  special  statute  restricts  the  effect  of 
a  prior  general  act  from  which  it  differs,  and 
suspends  oiwiation  in  tlie  field  covered  by  the 
special  act— Tilden  t.  Esmeralda  County  (Nev.) 
881. 

I  164.  Where  a  section  of  a  statnte  Is 
amended  "so  as  to  read"  in  a  prescribed  man- 
ner, the  amended  section  is  entirely  repealed ; 
all  matters  not  included  in  the  amendment  be- 
ing annulled.— State  r.  Smith  (Or.)  96a 

VX  CON8TKUGTION  AHD  OPERA- 
TION. 

Construction  to  avoid  unconstitutionality,  see 
Constitutional  Law,  |  48. 

(A)  Qeseral  B«lca  of  CoutmetlOB. 

Of  exemption  laws,  see  Exemptions,  f  4. 

I  176.  It  is  the  province  of  courts  to  npboid 
statutes  wherever  poBsible,  and  give  them  effect 
and  meaning  according  to  their  plain  terms.— 
Saxton  T.  Perry  (Colo.)  281. 

S  181.  The  legislative  intent  should  be  as- 
certained and  effectuated  In  construing  statutes, 
— BurtcMi  T.  Union  Pacific  Coal  Co.  (Wyo.)  391. 

i  189.  Where  statutes  use  words  of  definite 
and  precise  meaning,  they  should  be  construed 
in  accordance  therewith.-~Osterholm  v.  Boston 


&  Montana  Consol.  Copper  ft  Silver  Mining 

Co.  (Moi^t.)  400. 

I  100.  The  argument  ab  inconveniente  held 
not  applicable  to  Pol.  Code,  |  1.166,  relating  to 
the  registration  and  qaalifications  of  voters  of 

grimary  elections,  its  meaning  being  clear.—, 
rieb  v.  Zemansky  (Cal.)  005. 

S  206.  The  L^Islatore  Is  not  sapposed  to 
bare  used  words  in  vain;  and,  if  possible,  some 
effect  must  be  given  to  all  the  words  of  a  stat- 
ute.—Hannon  V.  Southern  Pac.  B,  Co.  (Cal. 
App.)  385. 

{  224.  The  court,  in  construing  a  statute, 
held  required  to  consider  the  statute  in  connec- 
tion with  the  Constitution  and  contempora- 
neous legislation  on  the  same  subject. — Board  ot 
Com'rs  of  Big  Horn  County  t.  Woods  (Wyo.) 
753. 

{  225.  Statutes  in  pari  materia  should  be 
compared  and  barmonlzed  as  far  as  possible 
consistent  with  the  intent  of  the  Legislature  de- 
terminable from  its  latest  enactment.— Burton 
V.  Union  Pacific  Coal  Co.  (Wyo.)  391. 

8  225%.  Where  a  statute  refers  to  a  former 
act  malting  it  a  part  thereof  so  far  as  applicable, 
in  determining  what  provisions  are  applicable 
the  conrt  will  construe  into  the  later  act  only 
such  provisions  of  the  former  as  will  give  effect 
to  the  later  statute.— Gillesby  v.  Board  of 
Com'rs  of  Canyon  County  (Idaho)  71. 

(O  TtM  ot  TKlUair  BCeot. 

I  259.  Under  Const,  art.  3,  {  22,  held  that 
the  Legislature  may  enact  a  law,  the  provisions 
of  which  will  not  become  operative  until  a 
future  date,  and  may  specify  upon  what  condi- 
tions the  law  will  become  operative. — Glllesby  v. 
Board  of  Com'rs  of  Canyon  County  (Idaho)  71. 

(D)  RotnuMtlTO  OlMratloa. 

OoQstltntlMiality  of  retroactive  and  ex  post  fac- 
to laws,  see  ConstitntioDal  Law,  ||  190,  203. 

Criminal  prosecutions,  see  Criminal  Law,  1  15. 

Laws  relating  to  service  of  notice  of  forfeiture 
of  school  lands,  see  Public  Lands,  {  54. 


UMITBD  STATES. 

CONSTITUTION. 

Amend.  14   890,  1061 

Art  1,  8-  0  980 

STATUTES  AT  LAHGE. 

1880,  July  3,  ch.  650,  $  4, 

26  Stat  215  493 

1897,  June  4,  ch.  2,  30 

Stat  36  (U.  S.  Comp.  St. 

1901,  p.  1541)  882 

1002,  June  30.  ch.  1823.  32 

Stat  500   916 

1006,  June  16.  ch.  383!),  % 

19,  34  Stat  277   433 

1906,  Jane  29,  ch.  3591,  if 

1,  2,  34  Stat  584  (T:.  S. 

Cxnnp.  St  Snpp.  1009,  p. 

1149)    029 


STATUTES  CONSTRUED. 

COMPILBb  STATUTES 
1901. 

Page  1425   281 

Page  1426    281,  301 

Page  1432    281 

Page  l.'Wl  882 

Page  3628    048 

Page  3691   1064 

COMPILED  STATUTES 
SUPP.  1900. 
Page  1140    929 


Art  12, 
Art.  22, 


11. 
16. 
1.. 


REVISED  STATUTES. 

1  2209   1018 

i  2322  (U.  S.  Comp.  St 

19(H,  p.  142.^)   281 

1  2324  (U.  S.  Comp.  St. 

1901,  p.  1426)          281,  301 

1  2:m  (U.  S.  Comp.  St 

1901,  p.  1432)   r^af 

8  5467  (U.  S.  Comp.  Sfc  2tf* 

1001,  p.  8691)   
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GAUFOBNIA. 

CONSTITUTION. 

Amend,  art  4,  8  25iA  

Art  1,  {8  11,  21  

%  8  4, 


581 

583 

Art  Q,  8  4...   138 

Art.  6,  8  5   712 

Art.  9    584 

Art  11,  8  11   143 


130 
581 


CIVIL  CODE. 

i  131,  146,  147   J31 

164    5»B 

405    033 

I  682,  083   335 


769   

870   

1056   

1050   

1149   

1213   

1265  

1344   

l.")S»   

1024   

I  mS9,  1741  

1927   

1048   

1970.   Amended  by  Lawc 

1907,  ch.  97  luTi, 

88  2217,  2219,  2223,  2224, 

2228,  2235.  2243  

2911   

t  Xm,  3886  

3529   


lOOS 

lan 

503 
1005 
625 
335 
.■54H1 
141 

um 

156 
574 
113 


695 

560 
111 
674 
660 


OODB  OP  CIVIL  PROCE- 
DURE. 
22.  23   139 

385    582 

387    312 

392   130,  703 

394    139 

395    7<» 

411,  473    638 

538    711 

539    Ill 
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I  544  rsol 

I  5M,  subd.  6  H'££ 

i  625   815,  317 

i  625.    Amended  by  Laws 

1»05.  ch.  63  1020 

I  063    616 

H  719,  720   504 

«  939    131 

963    322 

978   578,  1013 

,  978a    1013 

is  urn,  1070   578 

'  loao  1012 

1119    577 

1161.  subd.  2   329 

i  12S1-1290   l.TO 

i  1452.  1458  1018 

1474    335 

1581   1018 

1870,  aubds.  3,  10  508 

1881    334 

1963.  subd.  1   309 

1963.  Bubds.  38.  30.  33. .  105 

1973    150 

I  2052,  2001   301 

PENAL  CODE. 

1117,  182   712 

f  481    611 

i|  811,  812   712 

872    727 

995   na 

i:^  1011 

1322    134 

{  1425,  1428   712 

POLITICAL  CODE. 

II  1094,  1300  QOTi 

1616    584 

1617.  subdB.  4.  20   584 

1698   1012 

1745    129 

2643,  aubd.  10   703 

2653    703 

3414   150.  312 

"  3415,  3495    312 

3514.  351S   156 

.  3897,  3898   113 

4281.  Amended  by  Laws 
1000.  cb.  423  1018 

i 4200   1010 
4426   712 

fl  4460.  4462  Bt& 

CITY  CHARTERS. 

SRcramento,  art.  4,  subd.  3. 
Laws  1803,  ch.  7  712 

San  Francisco,  art.  7,  ch. 
3.  S  1.  subd.  11.  Laws 
190T  (2d  Ex.  Sesa.)  cb.  1  581 

LAWS.  ■ 

1883,  ch.  10,  J  2   703 

1SS5,  ch.  153.  S  3   590 

18H5.  ch.  159   312 

1891,  ch.  155   301 

1893,  oh.  7.  art.  4,  subd.  3  712 

1897,  ch.  159   301 

1899.  ch.  2.  8  8   51M) 

1905,  ch.  <t2  1020 

1905.  ch.  431,  i  215  1016 

1905,  ch.  612.  Amended 
by  Laws  1007,  ch.  500. .  724 

1907,  ch.  97  155,  095 

1907,  ch.  231  mi 

3907.  ch.  500   I'M 

im~,  ch.    712 

1907,  ch.  rwJO.  8  1.  712 

3tW7,  ch.  030,  S  1,  .subds. 

1.  3.   712 

1907,  ch.  537,  81  1.  2   832 

1907  (2d.  Kx,  Sess.)  ch.  1,  ' 
nrt.   7,  Rubch.  3,  L  1, 

pubd.  11  ;'684 

3809,  ch.  422  1018 


OOLO&ADO. 

MiLlS'  ANNOTATED 
CODE. 

il   1111 
3   1093 
49   1111 
GO  1105 
75   1068 

8  78    2(t7 

f  223   1105 

88  388,  38Sa  2S» 

MILLS'  ANNOTATED 
STATUTES. 
Volume  1. 
I  508   1072 

Volume  2. 

I  3130    281 

I  3822   290 

I  3888.  Amended  by  Laws 
1902,  ch.  3.  8  181  200 

i  4185.  par.  Il  201 

MILLS'  ANNOTATED 
STATUTES,  REVIS- 
ED SUPP. 
Volume  3. 

II  1432b.  1432b.  I74ec. . .  201 
I  2928e   818 

REVISED  STATUTES 
1908. 

I  870   1072 

8i  3208,  3277.  3284,  3285. 

3200,  8437.  10S8 

81  7267.  7284  1070 

CITY  CHARTERS. 

Denver,  art.  2,  |8  20.  22. 
Laws  1893.  cb.  78  261 

LAWS. 

1893,  ch.  78,  art  ^  H  20, 

22   261 

1901,  ch.  54,  I  1  1087 

1802,  ch.  3,  I  181  290 

IDAKp. 

CONSTITUTION. 

Art.  1.  I  37....'   71 

Art.  3,  1  15  493 

Art.  3,  I  22   71 

Art.  6,  j  2   71 

Art.  9,  88  7.  8   493 

Art  11,  1  9  755 

REVISED  CODES. 

394.  396.  483    71 

1486v  1487,  1400.  1491  67 

2119    491 

2970    755 

3091    399 

t8  4229,  4310c,  4300    42 

4407    491 

4807,  subd.  3   42 

5116,  5112,  .->121  399 

6078,  8070,  8236   993 

CITY  CHARTERS. 
Boise  City,  8  42.  subd.  S. .  484 

LAWS. 

1890-01,  p.  163.  8  10....  899 

1893,  p.  127,  8  93   390 

1909,  p.  9  71,  79 

1909,  pp.  12.  13.  16.  H  1. 

8-10,  21   . .  71 

1808;  p.  451   493 


CONSTITUTION. 

Art  2,  I  16   SS 

Art.  16,  I  8  228 

GENERAL  STATUTES 
1868. 

Ch.  25^  I  67   35 

GENERAL  STATUTES 

1901. 

U  1769-1771,  1993    7C3 

If  ^1,  2502   557- 

11  2508-2934,  8018-3022. .  228 

I  4446,  aubd.  3  781 

1  5054,  subd.  3  799 

I  7380    637 

IS  7659-7601   770 

I  7672   534,  770 

i  7680   .VT.  85 

LAWS. 

1876,  ch.  34.  I  89   35 

1903.  ch.  350    783 

1905.  ch.  193   789 

1907,  ch.  184    546 

1907.  ch.  373    795 

1909.  ch.  62,  8  8   542 

1909,  ch.  91,  8  1   542 

1808,  ch.  164,  8  5   S3 

MOHTAHA. 

COXSTITUTION. 
Art  15,  I  10  480 

POLITICAL  CODE  1895. 
8  4350   (Rev.   Codes,  | 

2888)  T;..:.  SI 

REVISED  CODES. 

U  381,  416,  2888k  3151^ 

3179,  8183    81 

I  3216.  8250.  3251   SOC 

3287.  3288   512 

3304-3317    506 

I  3590,  3589    418 

4289    412 

5025    821 

H  n07,2,  5033    488 

! 5077    81 

5653    904 

5819    898 

5829    415 

6215    904 

6481.  6485   416 

6534    004 

6540,  0560   87 

6566    81 

6587    415 

6580    414 

6711.  6712   415 

t,  fr(94.  subd.  1   423 

6795    423 

t  6786,  7087,  et  seq   804 

7008    802 

7100    804 

7310   818 

7887    904 

8418   510 

8536   489 

8028    886 

9108    510 

8147    883 

8174   510 

LAWS. 

1807,  eh.  186   009 
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NEVABA. 

CONSTITUTION. 
Art.  4,  H  17,  20,  21.'....  890 

CUTTING'S  COMPILED 

504.  507   03 

2296-2310  881 

2468-2507    890 

3133    m 

3246.  Bubd.  5  225 

I  S.t81,  3601  -225 

4866  881 

LAWS. 

1905.  ch.  100   881 

1907,  di.  60  «81 

NEW  MEXICO. 

COMPILED  LAWS  1807. 
I  2950    683 


8423 


.1064 


0KI.AH01CA. 

CONSTITUTION. 

Art.  2,  I  IS  951,  953,  054 

Art.  5,  M  55,  56   150 

Art.  7.  I  14  046 

Art  7,  8  19  937 

Art.  9    428 

Art  9,  j  22  428.  012 

Art  9.  I  36   425 

Schedule,  II  025 

Scheddle.  123    433 

STATUTES  1803. 

I  5864   926 

WILSON'S  REVISED  &  AN- 
NOTATED STAT- 
UTES 1003. 

U  1667,  1846.  1852   433 

r4742    949 

II  4761,  4767   665 

GENERAL  STATUTES  1908. 
I  1961    946 

COMPILED  LAWS  1900. 
I  219   520 

I  20.%6    946 

! 4180    442 
.1827    733 
6645    946 
liT.".!    4.50 

t  6706   .124 

If  679,1,  6957   087 

II  8000.  8011,  8016   025 

I  6027    616 

LAWS. 

1907-08,  eh.  10,  art.  1.  | 

4   108 

1907-08.  ch.  16   4.^'i 

1907-08,  ch.  69.  art.  3. . . .  442 

1909,  ch.  2   520 

1900.  ch.  10,  art.  4.  |9  9. 

10    150 

1000.  ch.  10.  art.  6,  M  3, 

13    150 


OBEGOM. 

CONSTITUTION. 

Art.  1,  8  21   980 

Art  4,  I  la  ^.058 

Art  4.  i  23   3 

Art  7.  i  12  471 


BELT^INOER  ft  COTTON'S 
ANNOTATED  CODES 
&  STATUTES  1901. 

I  51    609 

I  77    456 

1 84    984 
97    600 
103   467,  984 
100    680 

H  221-226   471 

S  236   467 

1  300.   Amrnaed  by  Laws 

1907.  p.  856   467 

I  306    46T 

I  .113   471 

f  548  4.10 

«  550    460 

«  695,  710.  722   974 

I  780    084 

I  788.  8ubd.  13  984 

S  797   478,  061 

«  867    480 

I  Oil  471 

)!S  11.10,  1217   10 

(  1400    974 

I  1768.   Am«Dded  hy  Laws 

1000.  p.70, 1 1   980 

I  2727    955 

H  3128,  3135,  3146   602 

S  4596    964 

8  5054.  Amended  by  ham 
1905,  p.  Ill  466 

CITY  CHARTERS. 

Portland.   Sp.  Laws  1903, 

p.   52   958 

Portland.  1 108.   Sp.  Laws 

1006    958 

milamofgi,  art.  4,  2.  sab- 
sec.  2.  Laws  1893,  pp. 
551,  552    482 

SPECIAL  LAWS. 
1908,  p.  62    968 

LAWS. 

189.%  p.  03    471 

1893.  pp.  551.  552,  art.  4, 

I  2,  aubsec.  2  482 

1001,  p.  73.  8  5    602 

1001,  p.  77   695 

1903,  p.  200   467 

1905.  p.  in  456,  465 

1005,  p.  318.  I  1  .7?;  080 

1007,  p.  356   467 

1007,  p.  406.  8  11   958 

1900,  p.  70.  8  1   980 

1900,  p.  278   3 

UTAH. 

COMPILED  LAWS  1876. 
88  1097-11(M   25 

COMPILED  LAWS  1888. 
8  3137    26 

COMPILED  LAWS  1907. 

I  324    237 

i  3001    742 

WABHnrOTOK. 

CONSTITUTION. 

Art.  4,  I  6   855 

Art  4,  1  10  832,  855 

Art  4.  8  11  832 

BALLINGER'S  ANNOTAT- 
ED CODES  ft  STAT- 
XJTES 

8  427  (Piexee'a  Code.  1 
4227)   .VTIV..:  860 


88  547.  M2  (Pierce's  Code. 

81  3900.  3005)   832 

§8  038.  062  (Pierce's  Code. 

«  3488.  3508)  856 

8  1647   (Pierce's  Code,  8 

2851)    832 

8  1739   1058 

I  2176  (Pierce's  Code,  « 

820-5   1088 

8  2937  (Pierce's  Code,  8 

5718)   1032 

8  3019   (Pierce's  Code.  8 

6289)   85& 

8  3846  (Pieree'B  Code.  8 

78(t0)   827 

8  4477  (Pierce's  Code.  8 

6262)   347 

8  4488  (Pierce's  Code,  8 

3875)    367 

88    4480.    4490  (Pierce's 

Code,  88  3807,  3876), .. 

367,  870 
8  4401  (Pierce's  Code,  § 

3877)   517 

88    4502,    4,104  (Pierce's 

Code.  8^3863,  3873) ....  870 
8  4517  (Pierce's  Code,  8 

44.S5j    340 

8  4530  (Pierce's  Code,  I 

3886)   1088 

8  4.106  (Pierce's  Code.  8 

2342)   :  101 

8  4683.  Ameoded  by  Laws 

190J,  ch.  35   855 

8  4766,  snbd.  1  (Pierce's 

Code,  i  3188.  subd.  1). .  371 
8  4807  (Pierce's  Code,  8 

1519)  :  827 

4013a    355 

5034  (Pierce's  Code,  8 

654)    355 

8  5154  (Pierce's  Code,  8 

1034)    106 

88    5300.    5.108  (Pierce's 

Co*e.  SI  1142.  1144). ...  840 
8  5527  (Pierce's  Code,  9 

1170)    372 

8  1527,  Biibd.  2  (Pierce'H 

Code,  8  1170.  subd.  2)..  188 
8  5520  (Pierce's  Code,  89 

117a  1172)....  r????..:  872 

{  5B45   1059 

8  6716,  Bobd.  7  (Pierce's 

Code.  8  4630)   837 

8  6807  (Pierce's  Code.  8 

1476)    198 

88  6100,  6110.  6112.  62.18. 

6261,     6357  (Pierce's 

Code.    M    2304.  2395, 

2397,  2IK»,  2560.  2681)..  101 
8  6504  (Pierce's  Code,  f 

1052)    190 

S8   6045.    7087  (Pierce's 

Code.  89  1857.  1856) ....  363 
8  7238  (Pierce's  Code,  S 

1790)    181 

I  7330  (Pierce's  Code,  8 

1010)  853 

PIERCE'S  CODE. 

8  654   (Bftllinirer'B  Ann. 
Codes  ft  St  8  50.^)  355 

9  1034   (BalllDfcer's  Ann. 
Codes  ft  St  8  5154)  195 

8  1052  (Balliager's  Ann. 

Codes  ft  St  8  6504) ....  190 
88  1142,  1144  (Ballinger's 

Ann.   Codes   ft    St.  88 

5.100.  5508)   840 

8   1170  (Ballinfrer's  Ann. 

Codes  ft  St  8  5527) ....  872 
8  1170.  sabd.  2  (Baliin- 

ser's  Ann.  Codes  ft  St  8 

5527.  subd.  2)  188 

f  1172  (Ballinger's  Ann. 

Codes  &  St  I  6520)....  873 
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8  1476  (Ballinger's  Ann. 

Codes  &  &t.  8  5807)....  196 
{  1519  (Bftllinger'R  Ann. 

Cod^  &  St.  S  4807)....  827 
i  1790  (Ballinger's  Ann. 

Codes  &  St.  S  7238)....  181 
II  1856i  1857  (Ballinger's 

Ann.   Codes   &   St.  IS 

e94iSi  7087)   368 

I  1919  (Ballinger*B  Ann. 

Codes  &  St.  8  7339) ....  ^ 
H  2342,  2394,  ^2395,  23»7. 

2566,  2669,  26S1  (Ballin- 
ger's Ann.  Codes  k  St.  8| 

4596,  6109,  6110,  6112, 

6258,  6361.  6357)   191 

I  2851   (Ballinger's  Ann. 

Codes  &  St.  8  1647)... .  832 
I  3188,   subd.  1  (BalliD- 

ger's  Ann.  Codes  &  St.  f 

4706.  snbd.  1)  371 

18  3488,  3508  (Ballinger-s 

Ann.  Codes  &  St.  81  938, 

9(ffi)    855 

I  3803  (Ballinger's  Ann. 

Codes  &  St.  8  4502)....  870 
I  3867  (Ballinger's  Ann. 

Codes  &  St.  8  4439)  367,  870 
8  3873  (Ballinger's  Ann. 

Codes  &  St.  8  4504) ....  870 
8   3875  (Ballinger's  Ann. 

Codes  &  St.  8  4488) ....  367 
8  3876  (Ballinger's  Ann. 

Codes  &  St.  8  4490)  367,  870 
I  3877  (Ballinger's  Ann. 

Codes  &  St.  8  4491)  S17 

I  3886  (Ballingei's  Ann. 

Codes  &  St  8  4539). . .  .1033 
H  3900.  3906  (BaUinger-s 

Ann.  Codes  ft  St.  %%M7. 

5552)    832 

I  4227  (Bsllini^r'B  Ann. 

Codes  ft  St  8  427)  850 

I  4435  (Ballinser'B  Ann. 

Codes  ft  St  I  43X7)....  340 


8  40S0  (BallingPT's  Ann. 

Codes  ft  St  8  0716,  snbd. 

7)    837 

8   5718   (Ballinger's  Ann. 

Codes  &  St  I  2937) . . .  .1062 
8  6262  (Ballinger's  Ann. 

Codes  &  St  8  4477)  347 

8  6289  (Ballinger's  Ann. 

Codes  ft  St  8  3019)....  858 
I  7860  (Ballinger's  Ann. 

Codes  ft  St  8  3846)  827 

8  8205  (Ballinger's  Ann. 

Codes  ft  St  8  217G)....1033 

REMINGTON  ft  BALLIN- 
GER'S CODK. 

8  202   1060 

I  474    876 

I  563,  aubd.  5  1028 

8  988    876 

8  1719    835 

8  2159   1047 

CITY  CHARTERS. 
Seattle,  art  6,  8  U  860 

LAWS. 

1860-61,  pp.  4.  17   827 

1889-90,  p.  119.  8  8   388 

1891,  ch.  125   827 

1893,  ch.  84,  8  4'-  Re- 

Sealed  by  Laws  1909,  ch. 
[>,  8  1  1061 

1893,  ch.  122    827 

1893,  ch.  128    862 

1895.  ch.  105,  88  1.  3  357 

1897,  ch.  89.  88  4,  39   349 

1899,  ch.  45,  88  1,  2.  8,  9  353 
1899,    ch.     121,     8  15- 
Amended  by  Laws  1809, 
ch.  213, 1  8.  ;..1033 


1899.  ch.  141,  I  11  842 

1899,  ch.  149,  88  52.  59. . .  518 

1901.  ch.  35  SXf 

1901,  ch.  57,  8  1  383 

1901  (Ex.  Sess.)  ch.  6  388 

1903,  ch.  158   362 

1905,  ch.  58   376 

1905,  ch.  84,  8  9  873 

1905.  ch.  86.  8  1,  subd.  3. .  372 

1905,  ch.  86. 1  2,  subd.  3. .  372 

1906,  ch.   159.  Amended 

b7  Laws  1909,  ch.  150. .  190 

1907,  ch.  88   362 

1907,  ch.  150   835 

1907,  ch.  153,  8  48.  Re- 
pealed br  Laws  1909,  ch. 

80,  8  1  1061 

1907.  ch.   173  ISi.  850 

1909.  ch.  80.  8  1  1061 

1909.  ch.  145   832 

1909.  ch.  150  199 

1909.  eh.  192   38S 

1909,  ch.  213,  S  8  1032 


wTOMnro. 

CONSTITUTION. 

Art.  3,  I  24  8S1 

Art.  9.  I  4.........  391 

Art  10,  8  4.............  391 

REVISED  STATUTES  1880. 

K  1156^  U8I^1187,  1906, 

1907,  1916.   748 

81  2582;  8448, 3448.   391 

8  5378    389 

LAWS. 

1880-OL  ch.  80^  I  17....  891 

1003.  c£  72   801 


STEALING. 

See  Larceny. 

STIFLING. 

Competltim.  see  MonopoliM. 

STIPULATIONS. 

J  6.  Under  Ballinger's  Ann.  Codes  ft  St.  8 
4766,  subd.  1  (Pierce's  Code.  8  3188),  an  oral 
stipulation  between  counsel  that  if  execution 
was  stayed  a  supersedeas  bond  would  be  filed 
will  not  support  an  action  against  the  opposite 
party,  though  execntion  was  stayed  until  limi- 
tations had  expired  against  the  judgment— 
Eiseuberg  t.  Nichols  (Wash.)  371. 

STOCK. 

Lire  stock,  see  Animals. 

Live  stock,  fence  laws  in  general,  see  Fences. 
Of  corporation  or  association,  see  Corporations, 
88  80-129. 


STOCKHOLDERS. 

Of  banks,  see  Banks  and  Banking,  8  49. 
Of^Tjgonitions  in  general,  see  Corporations, 

STORAGE. 

9ee  Warehousemen. 

Injuries  from  illeEal  or  nesrligent  storage, 
keeping  of  explosives,  see  Explosives,  §  8. 


STREAMS. 

Riparian  rights,  see  Waters  and  Water  Courses. 
88  40^. 

STREET  RAILROADS. 

See  Railroads. 

Crnia^j>f  paaeengeis,  see  Oarriers,  H  307-321, 

n.  BE01TLATI0H   AMD  OPBBATIOH. 

Construction  of  charge  as  a  whole,  see  Trial, 
I  205, 

Injuries  to  passengers;  see  Carriers,  H  307-321, 
325-347. 

8  74.  Objection  In  action  against  street  rail- 
road company  for  csnising  death  of  bicyclist  on 
track  that  ordinance  regulating  speed  of  cars 
did  not  apply  to  the  place  of  the  accident  held 
untenable.— Denver  City  Tramway  Co.  t. 
Wright  (Colo.)  1074. 

8  81.  Street  railroad  held  bound  as  matter 
of  law  not  to  exceed  the  speed  of  12  miles  an 
hoar  at  place  where  accident  occurred. — Denver 
City  Tramway  Co.  v.  Wright  (Colo.)  1074. 

8  81.  A  street  railroad  company  is  bound  to 
exercise  ordinary  care  and  such  reasonable 
prudence  and  precaution  as  the  attendant  dr- 
cnmstances  may  require  to  avoid  Injnrr  to  a 
pedestrian.— Denver  City  Tramway  Oa  t. 
Wright  (Colo.)  1074. 

8  85.  Street  cars  and  citizens  traveling  In  Te- 
hicles  drawn  by  horses  or  other  animals  both 
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hara  a  Tisht  to  uto  tbe  street,  bnt  neither  hms 
the  exclanre  right— Fuiise  t.  Im  Angeles  Ry. 
Co.  (Cal.  App.)  817. 

f  85.  By  reason  of  Its  character  as  a  means 
of  conveyance,  a  street  car  has  a  preferential 
light  over  the  space  occupied  by  its  tracks,  but 
such  right  must  be  exercised  with  due  regard 
to  tbe  riffhts  of  others.— Duiver  City  Tramway 
Co.  V.  Wright  (Colo.)  .1074, 

S        Rights  of  street  railway  cars  and  the 

feneral  public  in  streets  stated.— Donohoe  t. 
'ortJand  Ry.  Co.  (Or.)  964. 

I  90.  Seeing  one  driving  along  the  traclt 
ahead,  a  motorman  may  assume  he  will  turn 
out  of  the  way,  but  cannot  rest  on  the  assump- 
tion till  the  car  reaches  a  point  where  it  will 
be  impossible  to  control  it  or  give  warning  in 
time  to  prevent  injury.- Fujiae  v.  Lob  Angeles 
Ry.  Co.  (Cal.  AppO  817. 

I  90.  A  motormaD  need  not  stop  when  he 
sees  a  man  drlriog  along  the  line  ahead,  bnt 
may  continne  to  ran  the  car  properly  till  eon- 
scions  he  is  unaware  or  heedless  of  his  danger, 
when  lie  should  use  all  reasonable  care  to  avoid 
a  colliBion.— Fujise  v.  Los  Angeles  Ry.  Co.  (Cal. 
App.)  317. 

f  90.  Duty  of  operators  of  street  cars  ap- 

Iiroaching  emssings  stated.— Donohoe  v.  Port- 
and  By.  Co.  (Or.)  004. 

f  08.  Motorman  of  street  car  held  negli- 
gent In  failing  to  slacken  the  apeed  of  his  car 
on  approaching  bicyclist  on  the  track. — Denver 
City  Tramway  Co.  v.  Wright  (Colo.)  1074. 

S  93.  While  motorman  may  rightfully  as- 
sume that  a  pedestrian  will  torn  out  of  the  way 
of  the  car,  oe  cannot  rest  on  such  presumption 
BO  long  as  to  reach  a  point  where  it  will  be 
impossible  for  him  to  control  his  car  or  give 
warning  in  time  to  avert  injury, — Denver  City 
Tramway  Co.  v.  Wright  (Colo.)  1074. 

S  08.  A  pedestrian  or  traveler  on  a  street 
occupied  by  a  street  railroad  is  bound  to  exer- 
(rise  ordinary  care  and  such  reasonable  pru- 
dence and  precaution  as  the  attendant  circum- 
stances may  require  to  avoid  injury.— Denver 
City  Tramway  Co.  v.  Wright  (Colo.)  1074. 

i  08.  Duty  of  a  pedestrian  approaching  a 
railroad  crossing  to  look  and  listen  stated. — 
t>on<dioe     PorUand  Ry.  Co.  (Or.)  064. 

t  102.  To  recover  for  injuries  cansed  br  col- 
lision with  a  street  car  on  the  ground  of  neg- 
ligent running  at  a  speed  prohibited  by  ordi' 
nance,  the  injured  person  must  not  hsve  been 
guilty  of  negli»nce  proximately  contributing 
to  the  injury.— XNmohoe  t.  Portland  Ry.  Co. 
<0r.)  964. 

f  102.  Under  certain  facts,  nexligeoce  of  the 
motorman  of  a  street  car-  striking  a  vehicle 
held  to  be  the  sole  proximate  cause  of  the  in- 
jury.—Donohoe  V.  Portland  Ry.  Co.  (Or.)  StA. 

f  110.  In  an  action  against  a  street  railroad 
for  causing  the  death  of  e  bicyclist  on  the 
track,  held  not  necessary  to  plead  ordinance 
regulating  the  soonding  of  a  gong.— Denver 
City  Tramway  Co.  v.  Wright  (Colo.)  1074. 

S  110.  Municipal  ordinance  held  to  have 
been  snfficientty  pleaded  in  action  against  street 
railroad  for  causing  death  of  bicyclist  on  track. 
— Etenver  City  Tramway  Co.  v.  Wright  (Colo.) 

f  111.  The  variance  between  the  complaint, 
in  an  action  for  injuries  to  a  child  struck  by 
a  car,  and  the  proof,  held  to  amount  to  a  failure 
of  proof.— Flaherty  v.  Butte  Electric  Ry.  Co. 
(Mont.)  416. 

I  112.  Where  a  motorman's  alleged  negU- 
gence  consists  of  an  omission  of  duty  in  case 
of  a  vehicle  suddenly  driven  on  the  track  with- 
out warning,  plaintiff  must  shovr  that  the  mo- 
torman had  an  opportunity  to  ifccotae  conscions 


of  facts  giving  rise  to  the  doty  and  reasonable 
opportunity  to  perform  it.— Fojlse  T.  Los  An- 
ge^  Ry.  Co.  (Gal.  App.)  817. 

I  117.  In  an  action  for  the  death  of  a  wo- 
man riding  with  an  expressman  killed  in  collt- 
aion  with  a  car,  which  overtook  them  from  the 
rear,  it  cannot  be  said  as  matter  of  law  that 
h^r  failure  to  ascertain  the  car's  position  before 
turning  arroBs  the  track  was  contributory  neg- 
ligence.—Fnjtse  T.  Los  Angeles  By.  Co.  (Cal. 
App.)  317. 

(  117.  A  pedestrian  or  ^traveler  by  the  usual 
or  ordinary  means  of  locomotion  hrld  not  neg- 
ligent per  se  in  propelling  himself  across  or 
along  a  public  street,  Uiough  in  so  doin«  he 
crosses  over  or  passes  along  between  street 
railway  tracks.— Denver  City  Tramway  Co.  v. 
Wright  (Colo.)  1074. 

S  117.  Evidence,  in  an  action  against  a 
street  railroad  for  causing  the  death  of  a  bi- 
cyclist, held  snfificien-t  to  take  the  questions  of 
negligence  and  contributory  negligence*  to  the 
jure.- Denver  City  Tramway  Co.  v.  Wright 
(Colo.)  1074. 

{  117.  In  an  action  for  personal  injuries 
froi9  a  collision  between  a  street  car  and  a  n>- 
hide  which  plaintiff  was  driving,  evidence  as  to 
the  negligent  operation  of  the  car  held  suffi- 
cient to  go  to  the  jury.— Donohoe  t.  Portland 
Ry.  Co.  (Or.)  064. 

I  117.  Whether  a  pedestrian  injured  by  a 
street  car  exercised  ordinary  care  in  looking 
for  the  car  before  going  up<ni  the  track  Ih 
usually  for  the  jury.— Donohoa  v.  Portland  By. 
Co.  (Or.)  964. 

I  117.  Evidence  that  a  street  c^r  was  mov- 
ing at  a  greater  speed  than  permitted  by  ordi- 
nance held  evidence  of  negligence  sufficient  to 
go  to  the  jury  in  an  injuiy  action  caused  by 
collision  with  the  Gar.--I>onohoe  t.  Portland 
By.  Co.  (Or.)  964. 

S  117.  The  driver  of  a  vehicle  injured  at  a 
street  car  crossing  held  not  negligent  aa  mat- 
ter ot  law  in  attempting  to  cross  before  an  ap- 
proaching car.— Donohoe  T.  Portland  By.  Co. 
(Or.)  964.  f 

S  118.  In  an  action  for  the  death  of  a  wo- 
man while  riding  with  an  expressman  in  colli- 
sion with  a  car,  which  overtook  them  from  the 
rear,  held,  that  defendant  was  entitled  to  a 
certain  instruction  as  to  her  contributory  neg- 
ligence.—Fujise  T.  Loa  Angeles  By.  Oo^  (Cal. 
App.)  817. 

I  118.  In  an  action  for  Injnries  from  a  col- 
lision  at  a  street  car  crossing,  a  charge  on 
plaintiff's  duty  to  look  and  listen  held  too  in- 
definite as  to  the  facts  assumed  as  a  baaiH  for 
a.  definition  of  ordinary  care. — Donohoe  v.  Port- 
land Ry.  Co.  (Or.)  004. 

S  119.  In  SD  action  for  the  death  of  a  wo- 
man killed  while  riding  with  an  expressman  in 
collliiioa  with  a  car  wliich  overtook  them  from 
the  rear,  certain  findings  held  not  inconsistent 
with  the  general  verdict  for  plaintiff. — Fujise 
v.  Los  Angeles  Ry.  Co.  (Cal.  App.)  317. 

f  119.  In  an  action  for  death  in  collision 
with  a  car,  Acid  that  the  court  erred  in  refus- 
ing to  submit  questions  for  special  findings  as 
to  the  motorman's  negligence  requested  by  de- 
fendant.—Fujise  V.  Lob  Angeles  By,  Co.  (Cal. 
App.)  317. 

STREETS. 

See  Highways. 

Crossing  by  railroads,  accidents,  at  croaaingL 

see  Bailroads,  M  313-^. 
Dedication  of,  see  Dedication. 
Estoppel  by  admission   io  pleading  to  deny 

dedication  or  establishment,  see  Pleading,  t 

36. 
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It^^^^ment  of,  see  Municipal  Corporations,  H 

Injuries  from  defects  or  obstructions,  see  Mu- 

niciml  Corporations,  S§  821,  823. 
Injnrfea  to  persons  oo  street       collision  witb 

street  cars,  see  tjtreet  Railroads,  8|  74-119. 
Judicial  notice,  see  Evidence,  fi  10. 
Use  and  regulation  in  general,  see  Municipal 

Corporations,  K  663-706. 

SUA  SPONTE. 

Dismissal  of  appeal  or  writ  of  error  on  court's 
own  motion,  see  Appeal  and  Error,  {  T92. 

SUBCONTRACTORS. 

Rielit  to  mechanic's  lien,  see  Mecbanics*  Liens, 
I  86. 

SUBLETTING. 

See  Landlord  and  Tenant,  S  76. 

SUBMERGED  LANDS. 

See  NaTigable  Waters,  8  36. 

SUBROGATION. 

Of  insurer,  see  Inmrance,  |  606. 

{  23.  A  mortgagee  under  an  invalid  mort- 
gage, as  against  an  insane  wife,  held  not  enti- 
tled to  suorogation,  on  tbe  tbeor^  that  the 
money  advanced  was  to  satisfy  existing  liens 
on  tbe  land.— Curry  t.  Wilson  (Wash.)  367. 

SUBSCRIPTIONS. 

To  corporate  »toA  in  general,  see  Corporations, 
8S80,  88. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Conne^  H  100-107. 

SUCCESSION. 

9 

See  Descent  and  Distribution, 

SUCCESSIVE  WRITS. 

Writs  of  posseaaion,  see  Ejectment,  |  120. 

SUFFRAGE. 

In  general,  see  Election!. 

SUIT. 

See  Action ;  Equity. 

SUMMONS. 

See  Frocesa. 

SUNDAY. 

Computation  of  time,  aee  Time,  |  10^ 

SUPERVISORY  CONTROL. 

Writs      lee  Mandamua. 

SUPPORT. 

Of  children  on  divorce  of  parents,  aee  IMvorce, 
H  291,  310. 

SUPREME  COURTS. 

Of  sutes,  see  Courts,  |  212. 

SURFACE  WATERS. 

See  Waten  and  Water  Coursea,  {  110. 


SURGEONS. 

See  Physicians  and  Surgeons,  Jf  14,  IS. 

SURPLUSAGE 

In  indictment  or  information,  see  lodictmakt 
and  Information,  §  119. 

SURVEYS. 

Official  surveys  to  establish  boundaries,  am 

Boundaries,  S 

SURVIVING  PARTNERS. 

Sea  Fartaership,  |  247. 

SURVIVORSHIP. 

Right  of  aarviving  spouse,  children,  or  heirs  as 
to  homestead,  see  Homestead,  H  134-1.5.H. 

Bights  and  liabilities  of  survivor  of  communitr 
as  to  .community  property,  see  Hosband  ana 
Wife,  S  273. 

SUSPENSION. 

Of  running  of  statute  of  limitations,  see  Crim- 
inal Law,  S  152;  UmlUtlon  of  Actions,  tf 
100-108,  106. 

TAXATION. 

Admissibility  of  taibooks  in  evidence,  see  EtI- 

dence.  {  i&3. 
P^rment  of  taxes  to  sostaln  advetae  possession, 

see  Adverse  Possession,  H  49%,  87. 

Locol  or  tpecial  tagea. 
See  Counties,  {  192;  Hnnldpal  CorporatloniL 

SS  96G-0tJ2. 

For  construction  and  maintenance  of  hlriiwani 

aee  Highways,  U  122-130. 
For  municipal  improvements,  aee  Maniclpal 

Corporations.  S|  4/08,  602. 

Occupation  or  privitege  tame*. 
See  licenses,  }  6. 

Sale  of  Intoxicating  IIquozs,  see  Intoricating 
Uqnors,  {|  16,  70,  74. 

I.  HATVBS  AND  EXTENT  OF  POWBB 
IN  GENEBAI- 

License  taxes,  see  Licenses,  |  6. 

n.  ooNSTinnnoNAX.  require- 

KENTS  AND  RESTRICTIONS. 

t  44.  Laws  1907,  c.  150,  lieU  not  in  conflict 
with  the  nniformity  of  taxation  rule  of  the 
Constitntlcm.— Heehan  t.  Bhleids  (Wash.)  836. 

I.EVT  AND  ASSESSMENT. 

(C)  Hod«  of  Asseasnieiit  1b  General. 

8  341.  Where  separate  lots  In  a  block  an 
contiguooB  and  are  owned  by  a  single  Individ- 
ual, they  may  be  properly  assessed  as  one  par- 
cel.—Houghton  V.  Kern  Valley  Bank  (Cal.)  113. 

(B)  AaseBsaMBt  Rolls  or  Books. 

8  421.  In  a  case  involving  the  validity  of  « 
tax  ti41e,  held,  that  an  assessment  was  prima 
facie  invalid  for  want  of  a  proper  description. 
— Houi^ton  V.  Kern  Valley  Bank  (Cal.)  113. 

(O)  II«Tl« 


CorreetlOK,  or  Settlaff  Asldia 
of  Asaeasmeut. 

S  498.  Petition  of  taxpayer,  alleging  that  tax 
commission  bad  fixed  an  exorbitant  valuatioa 
on  its  propert)',  and  praying  for  an  Injunction, 
held  to  state  a  cause  <^  action.— Royal  Salt  Co. 
T.  Board  of  Com'ra  of  Ellaworth  Comity  (Kan.) 
640. 
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Til.  PATMBNT  AHD  BBFUHDINO  OR 
REOOVERT  or  TAX  PAID. 

AdmlBsibilUy  of  tax  receipt  stub  book  in  evi< 
dence,  see  EMdeoce,  8  333. 

Payment  to  sQstain  adverse  possession,  see  Ad- 
vene PosseosioD,  g{  49^,  87. 

ft  518.  Laws  1889,  c.  141,  |  11,  ield  to  re- 
quire notice  of  proceedings  to  apportloQ  taxes 
odIt  where  the  assessed  valuation  of  the  tract 
to  be  divided  exceeds  $2.000.— Coleman  v.  Se- 
curity Sav.  Society  (Wash.)  842. 

§  518.  Laws  1899,  c.  141,  i  11.  providinji 
for  the  apportionment  of  e  tax  on  part  of  a 
tract  assessed  as  a  whole,  does  not  prescribe 
may  particular  form  of  proceeding.— <)oleman 
T.  Security  Sav.  Sodety  (Wash.)  842. 

f  631.  Balltnger's  Ann.  Codes  &  St.  ft  1739, 
Iteid  not  to  prevent  one  who  paid  in  good  faith 
delinquent  taxes  and  assessmeats  to  protect  bis 
supposed  mortgage  lien,  from  asserting  a  lien 
for  the  taxes  paid,  though  the  mortgage  lien 
was  barred.— Childs  t.  Smith  (Wash.)  1053. 

f  688.  IlleKal  taxes  roiuntarily  paid  cannot 
be  recovered  by  the  taxpayers.— Tillamook  City 
T.  0>unty  Court  of  Tillamook  County  (Orj 
482. 

IX.  SALS  OF  lAITD  FOR  NOKFAT- 

MEHT  OF  TAX. 

8  647.  A  foreclosure  of  tax  sale  held  to  be 
set  aside  under  the  circomstaQces  for  mistake 
and  inadvertence  arising  from  misunderstand- 
ing of  counsel. — Colemao  t.  Security  .Sav.  So- 
ciety (Wash.)  842. 

I  666.  A  county  board,  held  authorized  to 
compromise  delinquent  taxes  on  condition  that 
other  taxes  be  paid  in  full.— <3ibson  t.  Cockrum 
(Kau.)  82. 

I  671.  If  separate  cootlgnons  lots  in  a  block 
owned  by  a  single  individual  are  assessed  prop- 
erly as  one  parcel,  sale  of  them  in  bulk  is  in 
effect  a  sale  of  a  single  parcel. — Houghton  v. 
Kern  Valley  Bank  (Cal.)  113. 

J 671.  The  question  as  to  the  lots  or  par- 
I  in  which  land  is  to  be  sold  is  controlled,  as 
a  general  rule,  by  the  assessment  list.— Hoogh- 
toD  V.  Kern  Valley  Bank  (Ol.)  113. 

ft  671.  T'nder  2  Mills'  Ann.  St.  S  3888,  as 
amended  (Laws  1902,  c.  3,  %  164),  and  section 
3822,  only  adjoioing  tracts  of  land  returned  by 
the  same  person  and  jointly  valued  and  assessed 
may  be  sold  jointly  for  taxes.— Page  t.  GiUett 
(Colo.)  290. 

I  671.  To  authorise  the  county  to  bid  in  at 
a  tax  sale  separate  tracts,  each  parcel  must  be 
offered  for  ealb  separately,  and  there  must  be  a 
failure  of  bids  as  to  each.— Page  T.  GlUett 
(Colo.)  290. 

§  671.  Tax  deeds  conveying  noncontiguous 
tracts  of  land,  sold  en  masse  for  a  gross  sum, 
are  void,  even  though  the  county  be  the  pur- 
chaser.—Page  V.  Oifiett  (Colo.)  WO. 

X.  RliDEMPTIOX  FROM  TAX  BALE. 

i  708.  A  judgment,  foreclosing  a  tax  certifi- 
cate entered  on  a  void  summons,  held  void. — 
Craver  v.  Mossbacb  (Wash.)  1037. 

S  710.  To  redeem  from  a  tax  sale,  the  pay- 
ment by  the  owner  is  properly  made  to  the 
county  treasurer  rather  than  to  the  purchaser 
at  a  tax  sale.— Coleman  v.  Security  Sav.  So- 
ciety (Wash.)  842. 

ft  713.  Elrror  in  certificate  of  redemption 
from  tax  sale  in  description  of  pa>^  of  tract 
excepted  from  redemption  ield  not  to  invalid- 
ate proceeding8.-^>leniati  v  Security  Sev.  So* 
clety  (Wash.)  842. 


§  721.  Where  portions  of  a  city  lot  belong- 
ing to  different  owners  are  taxed  and  sold  as 
one  tract,  a  tax  deed  to  one  of  the  owners  op- 
erates as  a  redemption  of  the  whole  tract — 
Matthewson  v.  Hevel  (Kan.)  768. 

XL  TAX  TITLBS. 

lA)  Title  and  Rlshts  of  P«veh«««p  at  Tu 
Bale. 

8  743.  Where  a  county  adopting  Qen.  St. 
1901.  it  76S9-7661,  sells  land  bid  in  by  the 
county  at  a  tax  sale  for  less  than  the  legal  char- 
ges against  them,  six  months  must  intervene  be- 
tween the  date  of  the  assignment  of  the  certifi- 
cate and  the  execution  of  the  deed,  under  sec- 
tion 7672.— Branstool  v.  Gibson  (Kan.)  770. 

(B)  Tax  Deeds. 

S  749.  Rig^t  of  a  county  to  sell  lands  bid 
in  by  it  at  tax  sale,  onder  Gen.  St.  1901,  ftft 
T6ri9-7661.  stated.— Branstool  v.  Gibson  ^an.) 
770. 

ft  754.  A  tax  deed  held  to  meet  the  statutory 
requirements. — Huber  v.  Brown  (WaA.)  850. 

IS  755.  A  tax  deed  more  than  five  years  old 
will  not  be  held  void  on  its  face  because  it 
names  the  grantee  as  "E.  E.  Cockrum  &  Son." 
— Gibson  v.  Cockrum  (Kan.)  32. 

ft  762.  Compromise  tax  deed  held  not  void  on 
its  face.— Gibson  v.  Cockrum  (Kan.)  82. 

1  762.  A  tax  deed  held  not  Invalid  because 
failing  to  state  the  date  upon  which  subsequent 
taxes  were  paid.— Gibson  v.  Garst  (Kan.)  W. 

I  762.  A  compromise  tax  deed  more  than 
6ve  years  old  held  not  void  on  iU  face. — ^Van 
Hall  v.  Goertz  (Kan.)  534. 

ft  762.  A  tax  deed  purporting  to  convey  12 
separate  tracts  issued  on  a  compromise  of  taxes 
under  Gen.  St  1901.  I  7672,  held  to  describe 
the  amount  for  which  each  tract  was  sold  with 
sufficient  certainty.— Van  Hall  v.  Goertx  (Kan.) 
534. 

ft  762.  A  tax  deed,  based  on  a  sale  to  the 
county  and  an  assignment  of  the  certificate. 
held  not  void  on  its  face,  though  it  misstates 
the  cost  of  redempti«i.— Van  Bnskirk  v.  I^aw- 
rence  (Kan.)  638. 

8  762.  A  discrepancy  of  five  cents  between 
the  amount  paid  for  an  assignment  of  a  tax 
sale  certificate  and  the  amount  required  to  re- 
deem from  the  tax  sale,  held  too  trifling  to  ren- 
der void  the  deed  issued  on  the  certificate. — 
Branstool  t.  Gibson  (Kan.)  770. 

{  762.  An  irregularity  In  a  tax  deed  by  a 
county  which  had  bought  in  land  at  a  tax  sale 
under  Gen.  St.  1901,  J|  7(io9-7661.  held  not  to 
invalidate  the  deed. — Branstool  v.  Gibson  (Kan.) 

770. 

ft  762.  A  tax  deed  over  five  years  old  held 
not  void  because,  in  undertaking  to  etate  the 
amount  for  which  the  tax  sale  certificate  was 
assigned,  it  names  the  sum  for  which  the  ori^- 
nal  sale  was  made.— Mllbum  t.  Beaty  (Kan.) 
772. 

{  762.  A  compromise  tax  deed  held  not  void 
on  its  face  because  not  stating  the  considera- 
tion for  which  each  lot  in  the  tract  was  sold. — 
Less  V.  Yeats  (Kan.)  787. 

ft  76r;.  Under  1  Balllnger's  Ann.  Codes  & 
St.  ft  427  (Pierce's  Code,  8  4227),  a  tax  deed-ex- 
ecuted by  a  deputy  In  the  name  of  the  county 
treasurer  AeM  valid.— Huber  v.  Brown  (Wash:) 

850, 

ft  766.  An  acknowledgmetit  of  a  tax  deed 
held  sufficient- Less  v.  Yeats  (Kan.)  787. 

{  766.  A  tax  deed  executed  in  conformity 
to  the  statute  conveys  title  without  being  ac- 
knowledged.—Hnber  V.  Brown  (Wash.)  850. 
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lOT  PACIFIC  BBPORTEB. 


f  788.  Id  view  of  Pol.  Code,  f  3808,  held, 
that  the  recibul  in  a  tax  deed  that  the  amonnt 
bid  wftB  not  less  than  that  required  by  wction 
8887,  mnat  preTall  in  absence  of  a  contrary 
ibowing.— Houghton  v.  Kern  Valley  Bank  (Cal.) 
113. 

I  788.  Where  a  compromiu  tax  d«ed  is  five 
years  old,  and  recites  that  delinguent  taxes  for 
subsequent  years  were  paid  by  the  purchaser,  it 
will  be  presumed  that  he  paid  the  delinquent 
taxes  for  such  other  years  when  the  certificate 
issued. — Gibson  t.  Cockrum  (Kan.)  32. 

t  788.  Every  reasMiable  presamptioii  held 
to  be  induleed  in  favor  <tf  a  compromise  tax 
deed  which  has  been  on  reeoid  five  years.— Less 
V.  Yeats  (Kan.)  787. 

(O  AotloBs  to  Conflrm  or  Try  Title. 

Right  of  action  by  co-tenant,  see  Tenancy  in 
Common,  g  50. 

I  796.  Quitclaim  deed  received  by  plain- 
tiff after  commencement  of  action  to  have  tax 
deed  canceled  held  admissible  in  evidence  to 
show  plaintilfB  prior  equitable  title.— Brodsky 
r.  Nelscoi  (Wash.)  840. 

f 796.  In  an  action  to  have  a  tax  deed  can- 
led  as  a  cloud  on  title,  where  plaintiff  show- 
ed an  equitable  title  in '  himself,  be  should 
have  been  permitted  to  show  the  invalidity  of 
the  defendant's  tax  title.— Brodsky  v.  Nelson 
(Wash.)  840. 

I  800.  Where  the  tender  of  plaintiff  suing 
for  the  possession  of  property  held  under  tax 
sale  was  rejected  because  defendant  contested 

Elaintiff*s  claim  of  title,  held  not  necessaiy  to 
eep  the   tender  good.— CtaTer  y.  Mossbacb 
(Wash.)  108T. 

S  805.  The  five-year  limitation  statute  relat- 
ing to  the  recovery  of  land  sold  for  taxes  held 
not  set  in  motion  by  a  void  tax  deed. — Page  t. 
Gillett  (C^lo.)  290. 

I  806.  Tax  Laws  (Gen.  St.  1001.  \  7680)  1 
141,  providing  llmltatloQ  npon  the  bringing  of 
an  action  to  recover  land  sold  for  taxes,  held 
not  to  apply  where  the  attack  is  upon  the 
capacity  of  the  grantee  in  the  tax  deed  to  take 
title.—HudBon  v.  Herman  (Kan.)  35. 

§  805.  Under  B.  ft  C  Comp.  §1  3128,  3135, 
3146,  and  Acts  1001,  p.  73,  S  5,  an  action  to  re- 
cover property  sold  for  taxes  held  begun  In  time. 
-Dufnr  T.  Healy  (Or.)  602. 

i  805.  An  action  to  quiet  title  against  a 
defendant  claiming  under  a  tax  title  held  not 
commenced  within  the  time  limited  by  Sess. 
Laws  1907,  c.  173,  p.  398.— Anderson  v.  Spo- 
kane, P.  &  S.  By.  Co.  (Wash.)  183. 

I  SOS.  A  tax  deed  based  on  a  void  jodgment 
held  subject  to  the  runniiu;  of  limitations  pre- 
scribed by  Laws  1007,  c.  173.— Iluber  v.  Brown 
(Wash.)  850. 

I  800.  In  an  action  to  recover  land  sold  for 
taxes,  where  defendant  relied  on  tax  deeds 
void  on  their  face  as  passing  good  title,  cer- 
tain  evidence  held  inadmifiRibTe  as  not  within 
the  issue.- Page  v.  Olllett  (Colo.)  90. 

S  SlO.  If  on  assessment  of  lots  ia  prima  facie 
insufficient  by  reason  of  a  defective  description, 
H  may  be  shown  in  support  of  a  tax  title  based 
thereon  that  there  was  of  record  at  time  of 
the  assessment  a  map,  aiding  it  to  fully  identify 
and  locate  them. — Houghton  v.  Kern  Vall^ 
Bank  (Oal.)  113. 

8  SlO.  The  tax  rolls  of  a  county  held  prima 
facie  evidence  of  ownership  of  lots  by  person  to 
whom  they  are  assessed.— Matthewson  v.  Hevel 
(Kan.)  768. 

I  810.  A  tax  certificate  and  a  deed  from  the 
county  tliat  purchased  the  property  sold  for 
taxes  held  iDaufficIent  pro<^  under  Gen.  Laws 


1901.  n.  73,  S  5,  of  the  regularltv  of  the  tax 

Eroceedings  leading  up  to  the  sale.- Dufoz  T. 
[ealy  (Or.)  092. 

TAXATION  OF  COSTS. 

See  Costs,  |  203. 

TAX  BOOKS. 

Admissibility  of  tax  receipt  books  in  evidence, 
see  Evidence,  {  333. 

TEACHERS. 

See  Schools  and  School  Districts.  |  13a 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  |  1170. 

TELEGRAPHS  AND  TELEPHONES. 

I.  E8TABU8HMEHT,  CONSTBUO- 
TION,  AND  ICAINTEMANCE. 

Telephone  company  as  employer,  waruiogs  and 
instructions,  see  Master  and  Servant,  $  1S7. 

II.  BEGTTUkTION    AMD  OPERATIOH. 

S  78.  In  an  action  for  treble  damages  against 
one  alleged  to  have  opened  a  telegram  address- 
ed to  plaintiff,  evidence  held  to  sustain  a  find- 
ing that  defendant  had  opened  the  telwram 
and  learned  its  contents.— I)eighton  v.  Hover 
(Wa8b.>  853. 

S  78.  Measure  of  damages  stated  in  an  ac- 
titm  for  the  wrongful  opening  of  a  sealed  tel- 
egram under  Bailinger's  Ann.  Codes  &  St.  ( 
7330  (Pierce's  Code,  |  1019).— Delghton  v.  Ha- 
ver (Wash.)  853. 

TENANCY. 

For  years,  see  Landlord  and  Tenant,  |9  70,  80. 

TENANCY  IN  COMMON. 

Right  of  co-tenant  to  redeem  mortgage,  see 
Mortgages,  I  504. 

HI.  BIOHT8  AND  LIABIXITIE8  OF 
CO-TENANTS  AS  TO  TKIBD 
PERSONS. 

S  55.  A  grantee  In  a  quitclaim  deed  executed 
by  the  heirs  of  the  deceased  owner  held  entitled 
to  recover  possession  of  the  entire  property  held 
by  one  under  a  void  tax  sale. — Graver  v.  Moss- 
bach  (Wash.)  1037. 

S  55.  A  tenant  in  common  held  entitled  to 
recover  possession  of  the  entire  property  held 
by  a  stranger  to  the  common  titfe.--Craver  y, 
Mossbacb  (Wash.)  1037. 

TENDER. 

Of  taxes  or  purchase  money  as  condition  prece- 
dent to  attack  on  tax  title,  see  Taxation,  | 

800. 

S  12.  A  tender  after  suit  bronght,  which  does 
not  include  the  clerk'»  fee  paid  by  plaintiff  as 
reoaired  by  law  on  filing  the  complaint,  is  in- 
snffident— Kelsay  v.  Taylor  (Or.)  600. 

TERM. 

Of  lease,  see  Landlord  and  Tenant,  ||  76,  86. 

TERMINATION. 

Of  easement,  see  Easements,  |  30. 

Of  marriage  relation,  see  Marriage,  U  58,  GO. 
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TESTAMENT. 

8n  Wills. 

TESTAMENTARY  CAPACITY. 

See  WUl8,  H  S4,  487. 

TESTIMONY. 

See  Evidence ;  Witnesses. 

THEFT. 

See  Larceur. 

THREATS. 

AQDulmeat  of  marriage  procured  by  threats  of 
prosecuUra,  see  Marriage,  S  60. 

TIDE  LANDS. 

See  Public  Lauds,  S  IBS. 

TIMBER. 

See.  Logs  and  Lcvglng. 

TIME. 

Computation  of  period  of  limitation,  see  Llmi- 

Utton  of  Actions,  ff  44-105. 
Of  accrual  of  right  of  actira  within  statute  of 

limitations,  see  Umitatioo  of  Actions,  1  44. 
Of  taking  effect  of  sUtute,  see  Statutes,  f  150. 

For  particular  acts  in  or  incidental  to  judiddl 

proceedings. 

Amendment  of  information,  see  Indictment  and 
Infonnation,  |  161. 

Appeal  or  other  procMding  for  review,  see  Ap- 
peal and  Error,  H  S16,  356. 

Exceptions  at  trial  to  reserve  grounds  of  re- 

■  view,  see  Appeal  and  Error,  {  800. 

Motion  for  continaance,  see  Continuance,  g  40. 

Motion  or  application  for  new  trial,  see  New 
Trial,  |§  116.  lia 

Motion  or  application  to  amend  pleading,  see 
Pleading,  i  2^. 

Motion  or  application  to  open  or  vacate  judg- 
ment, see  Jnd^ent,  i  386. 

Objection  at  tnal  to  reserve  ground  of  review, 
see  Appeal  and  Error,  $  ^Q. 

Pleading  in  criminal  prosecution,  see  Criminal 
Law,  1  265. 

Request  for  submiBston  of  special  interrogato- 
ries, see  Trial,  {  351. 

For  particular  act$  not  judicial. 
Filing  petition  for  referendum  of  ordinance,  see 

Municipal  Corporations,  {  108. 
Payment  of  interest,  see  Interest,  |  SO. 
Perfonnance  of  services  by  broker,  see  Broken, 

I  4a 

i  10.  Under  Comp.  Ijiws,  f$  3581,  3601, 
where  a  judgment  was  rendered  on  Saturday, 
the  time  within  which  the  successful  party 
could  file  the  cost-bill  expired  on  Monday  fol- 
lowing.—McCaflerty  V.  Flinn  (Nev.)  225. 

TITLE. 

See  Property. 

Accrual  of  right  of  action  respecting  title  to 
real  property,  nee  Limitation  of  ActKois,  {  44, 

By  dedication,  see  Dedication,  f  54. 

Color  of  title,  see  Adverse  Possession,  S  71. 

ConclDsivenesd  of  judgment  to  title  or  claim 
to  property  in  generaJ,  «ee  rudgnient,  |  743. 

Of  bailor,  see  Baflment,  I  fit 

Of  heirs  or  distributees,  — -jujent  and  Dis- 
tribution, 11  74.  75.  ^ 

Of  lessor,  see  Landionf  M  63,  64. 

Of  purchaser  at  sale  of  JJ?  of  decedent, 

see  Executors  and  ^tftpfj^jt  -f^t  8 

For  CMOS  in  D«i  /^^^S^-  »«  *•  ^ 


Removal  vlt  cloud,  see  Quieting  Title. 
Retention  of  apparmt  title  by  gzantor  as  ele- 
ment of  fraud  as  to  creditors  or  subsequent 

Jurchasers,  see  Fraudulent  Conveyances,  H 
47,  151.  J 
Tax  titles,  see  Taxation.  \\  743-810. 
To  property  at  time  of  decedent's  death  as  de- 
termining what  are  assets  of  decedent's  es- 
tate, see  Executors  and  Administrators,  | 
156. 

To  property  insured,  promissory  warranties, 
covenants,  or  conditions  subsequent,  see  In- 
surance, %  328. 

To  property  insured,  representations,  warran- 
tin,  or  conditions  in  polin'  or  application 
tlierefor,  see  Insurance,  |  282. 

Particular  maticri  aifecting  title. 
See  Adverse  Possession  ;   Dedication ;   Deeds ; 

Descent  and  Distribution  ;  Mortgi^iea. 
Sale  of  personal  property  in  general,  see  Sales. 
Sale  of  real  property  In  general,  see  Vendor 

and  Purchaser. 

Partioutar  species  of  propertj/  or  riahta. 
Foe  of  street,  see  Maniclpal  Coipoiatlons,  | 

663. 

Personal  pn^rty  in  general,  see  Sales,  |  20L 

Title  neceuarf  to  maintain  parHciiiw  acttone. 
See  Quieting  Title.  S  10. 

TitJn  of  particular  acU  or  proeeedint$. 
See  Statutes,^  ||  107-125. 
Municipal  ordinances,  or  by-laws,  see  Municipal 
Corporations,  1 112. 

TOOLS. 

Liability  of  master  for  Injuries  to  servant  from 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  ||  101-120,  23a-m 

TORTS. 

Lidbilitiea  of  particular  cltinnen  of  pernons. 
See  Carriers,  «  307-321 ;  Municipal  Oorpora- 

tlons,  Si  74^^;    Railroads.  »  313-350, 

484;  Street  Railroads,  74-119. 
Attorneys,  see  Attorney  and  Client,  |  107. 
Employee,  for  injnries  to  employes,  see  Master 

and  Servant,  ff  0^296. 
Employes,  for  injuries  to  third  persons,  see 

Master  and  Servant,  H  302,  311. 
Fellow  servants,  see  Master  and  Servant.  II 

163-196.  ■  " 

Liabilitiee  reapectinp  particular  speciee  of  prop- 
ertj/ or  %n«trumentdl*tie8. 
See  Animals,  {  98;  Explosives,  8  8;  Railroads, 

Sfl  313-350.  484;    Street  Railroads,  §1  74- 

119. 

Injuriea  frcan  defects  or  obstructlona  in  streets, 
see  Municipal  Corporations,  ||  821,  823. 

Streets  and  highways,  see  Municipal  Corpora- 
tions, H  821,  823.  ^ 

Tools,  machinery,  appliances,  and  places  for 
-work,  see  Master  and  Servant,  H  101-129. 

Particular  tort$. 
See  Assault  and  Battery.  H  7-40;  False  Im- 
prisonment, I  15 ;  Forcible  Entry  and  Detain- 
er, {  2 ;  Fraud ;  Malicious  Prosecution ;  Tres- 
pass. 

Causing  death,  see  Death.  8  06. 

Diversion  of  waters  in  natural  water  courses, 

see  Waters  and  Water  Courses,  H  79,  8& 
Injuries  by  servants,  see  Master  and  Servant,  H 

302,  311. 

Injuries  from  n^llMnee,  see  Negligence. 
Injuries  from  negligent  or  wrongful  use  of 

street,  see  Municipal  Corporations,  S8  705> 

706. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, n  313-^,  484. 

ft  Indexes  see  same  topic  A  section  (C  NUHBfla 
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lojuries  from  operation  of  street  rallroadu,  see 

Street  Railroads,  §i  T4-lld. 
Injuries  inctdeot  to  manufacture,  storage,  or 

keeping  of  exploaives,  aee  Explosives,  It  8. 
Injuries  to  passengers,  see  Oarriers,  81  307- 

321. 

Injuries  to  seirants,  see  Master  and  Serrant,  H 

62-296. 

Remedi€$  for  toria. 
See  Damages ;  Trespass,  SS  27-41. 
Judgment  against  one  or  more  parties,  tee  Judg- 
ment, f  2S9. 

S  27.  Evidence  held  aufflcient  to  show  an  ac- 
tionable -wrong  inflicted  on  plaintiff  by  defend- 
anL—MurriUa  t.  Ouls  (Wash.)  378. 

TOWNS. 

See  Coanties ;  Manlcipal  Corporations  ;  Schools 

and  School  Districts,  H  41-138. 
Constables,  see  Sherilb  and  Constables. 

TRADE. 

Combinations  In  restraint  of  trade,  see  Monop- 
oUea,  H  10-81. 

TRAINS. 

See  Carriers;  Railroads. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  aee  Certiorari, 
157. 

TRANSFER  OF  CAUSES. 

Change  of  venue,  see  Criminal  Law,  |  134; 

Venue.  H  36-1^. 
Criminal  causes,  see  Criminal  Law,  §  101. 
From  one  atate  court  to  another,  aee  Courts,  I 

486. 

TRANSFERS. 

See  Assignments;  Deeds;  Sales;  Vendor  and 

Purchaser. 

Of  mortgaged  property  or  of  equity  of  redemp- 
tion by  mortgagor,  see  Mortgages,  §§  204,  290. 

Of  real  property  as  security,  see  Mortgages. 

Of  shares  of  corporate  stock,  see  Corporations, 
l§  118,  129. 

Of  title  as  between  parties  to  sale,  see  Sales,  § 
201. 

Of  water  rights,  aee  Waters  and  Water  Ooura- 
es,  H  166. 16& 

TRANSITORY  ACTIONS. 

See  Tenue,  SS  6. 13. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  $  628. 

TRANSPORTATION. 

Of  goods,  see  Carriers,  |  202. 
Of  goods,  regulation  of  commerce,  see  Commerce, 
§  34. 

Of  passeugers,  see  Carriers,  SS  807-347. 

TRAVELERS. 

On  streets  in  general,  see  Municipal  Corpora- 
tions, U  703-706. 

On  streets,  injuries  from  defects  or  obstruc- 
tions, aee  Municipal  Corporations,  U  821,  823. 

TREASURERS. 

Execution  of  tax  deed  by  deputy  county  treas- 
urer, see  Taxation,  |  7m. 


P»rment  to  county  _tzeaaurer  for_  redemptitn 


tram  tax  sale,  aee  Taxation,  |  710: 

TREBLE  DAMAGES. 

Opening-  telegram  addressed  to  another,  see 
Telegraphs  and  Telephones,  S  78. 

TREES. 


See  Logs  and  Logging. 

TRESPASS. 

See  False  Imprisonment 

On  public  burial  grounds,  see  Cemeteries.  |  20. 
Restraining  trespass,  see  Injunction,  {  48. 
To  the  person,  see  Assault  and  Battery. 
Trespassing  animals,  see  Animals,  S  98. 

n.  AOTiom. 

(A)  RIffht  of  Action  and  Defenses. 

I  27.  Ad  answer  In  trespass  setting  up  own- 
enbip  and  possession  held  safficient--Jefflei 
Land  Co.  r.  Garda  (N.  M.)  683. 

I  30.  If  defendant  and  the  corporation  for 
whom  he  worked  were  both  responsiDle  for  tres- 
passes to  plaintiff's  reservoir,  plaintiff  could 
elect  to  sue  one  or  both  of  them  in  an  action 
for  damages  and  injunction.— Koch  v.  Story 
(Colo.)  1093. 

(B>  Jnrlsdiotlon,  Parties,  Prellmlnarr 
Proeeedlnffs,  nnd  Pleading. 

S  41.  An  answer  in  trespass  held  not  <^nox* 
ious  to  a  demurrer  or  motion  to  strike.— Jemei 
Land  Co.  T.  Oarda  (N.  M.)  683. 

TRESPASS  TO  •try  TITLE. 

See  Ejectment;  Forcible  Entry  and  Detainer. 

TRIAL 

Practice  in  equity,  aee  Equity,  |  381. 

Trial  by  jury  of  issues  in  equity,  see  Equity,  | 

381. 

Trial  de  novo  on  appeal,  see  Appeal  and  EnoTf 

a  895. 

Witnesses,  see  Witnesses. 

Proeeedinfft  incident  to  triala. 
See  Gontiuoance;  New  Trial;  Reference. 
Assessment  of  damages,  aee  Damages,  SS  209^ 

216. 

Competency  of  and  challenge  to  JororB,  lee 

Jury,  §§  116,  11& 
Ehitry  of  jodement  after  trial  of  issues,  see 

Judgment,  §1  199-251. 
Exammation  of  witnesses,  see  Witnesses,  {{ 

230-277. 
Place  of  trial,  see  Venue. 
Right  to  trial  by  jury,  see  Jury,  13-34. 
Summoning,  attendance,  discharge^  and  coin* 

pensation  of  jury,  see  Jury,  { 

Trial  of  acttont  bp  or  againtt  particular  clM«ea 
of  pertont. 

See  Brokers,  §  37:  Carriers.  Sf  320,  321,  ^7; 
Executors  and  Administrators,  4  4r>l:  Mas- 
ter and  Servant.  K  285-296;  Railroads,  SS 
850,  4S4;  Street  Railroads,  SS  117-119. 

Insurance  cunpanles,  eee  Insurance,  SS  6GS^ 
670. 

Trial  of  particular  civU  ocMdm  or  proceedingm. 

See  Malicious  Prosecution,  SS  71,  72;  Work 
and  Labor,  {  30. 

For  breach  of  contract  of  sale,  see  Sales,  S  420. 

For  fraud,  see  Fraud,  S  66. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, S  350. 
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For  Injories  from  defects  or  ototnictioiia  In 
streets,  see  Municipal  Corpontions,  H  821, 

823. 

For  tQjaries  from  fires  caamd  by  operation  of 

railroads,  see  Railroads,  {  484. 
For  injuries  from  negligence,  see  Negligence, 

S§  136,  142.  ^ 
For  injnries  to  passengers,  see  Carriers,  ${  320, 

321.  347.  ^  .  . 

Probate  proceedings  and  actions  relating  to 

wills  or  probate,  see  Wtlls,  |S  324,  332. 
To  rcoover  from  broker  unreported  part  of 

puichase  price,  see  Broilers,  I  37. 
To  recover  purchase  prica  paid  for  land,  see 

Vendor  and  Purchaser,  f  S41. 

Trial  of  criminal  proaecutiont. 
Conspiracy,  |  4&;  Criminal  Law,  ||  678- 
8QS;  Homldde,  ||  26B-809; 

X.  HOTXOE  OF  TBIAI.  AMD  PBSUKI- 
HABT  PBOOEEDnrOB. 

Bevlew  of  pnKeedli^^  inToIvinK^  discretion  of 
lower  court,  see  Appeal  and  Error,  {  9G6. 

I  4.  In  an  action  to  determine  conflicting 
claims  to  real  property.  th<:  court  held  not  to 
have  erred  in  not  first  determlnint;  plaintiff's 
right  to  sue  before  hearing  the  case  upon  its 
merits.— Famum  v.  Kern  Valley  Bank  (CaJ. 
App.)  668. 

n.  dooxets.  lists.  ahd  oaiav* 
dabs; 

Transfer  of  causes  from  one  stats  court  to  an- 
other, see  Courts,  |  486. 

m.  COITBBE  Ain>  CONDUCT  OF 
TRIAIi  IK  OENERAL. 

Beview  of  proceedings  as  dependent  on  presen- 
tation of  <]ue8tion  In  lower  court,  see  Appeal 
and  Etror,  f  201. 

Beview  of  proceedings  as  dependent  on  presen- 
tation of  question  in  record,  see  ApiMWl  and 
Error,  g  688. 

S  29.  Remarks  by  the  trial  court  upon  over- 
ruling an  objection  to  a  question  held-  not  im- 
proper.—Winsiow  T.  Glendale  Light  &  Power 
Co,  (Cal.  App.)  1020. 

ZV.  BECEPTZOM  OF  EVIDEirOE. 

Examination  of  witnesses,  see  Witnesses,  fiS 

23G-277. 

Id  criminal  prosecutions,  see  Criminal  Law,  U 

678,  681. 

(A)  iBtrodaetlon,  Otfer,  mnd  Admlssloa  of 

Bvldence  In  General. 

{  34.  A  general  allefcntion  in  a  count  in  a 
complaint  for  convernion  held  sufficient  to  ad- 
mit proof  that  plaintiff  at  time  of  conversion 
asserted  a  right  thereto  by  virtue  of  a  verbal 
mortgage,  so  that  there  was  no  variance.— Bey- 
nolds  T.  Fitzpatrick  (Hont.)  002. 

I  46.  Where  the  materiality  of  proffered  ev- 
idence Is  not  apparent  upon  Its  face,  there  is 
no  error  in  excluding  it,  in  the  absence  of  a 
statement  of  counsel  as  to  what  he  expects  to 
prove  thereby.— Famum  v.  Kem  Valley  Bank 
(Cal.  App.)  &G8. 

(B)  Order  of  Proof,  Rebnttal,  and  Re- 
openlaff  Case. 

In  criminal  prosecutions,  see  Criminal  Law,  S 
681. 

I  59.  In  the  exercise  of  a  wise  discr^ton.  the 
tnal  court  may  prescribe  the  order  of  proof.— 
Allen  T.  Shires  (Colo.)  1070.  1072. 


8  59.  The  court  ma;r,  without  being  charved 
with  error,'  exclude  evidence  offered  out  of  tta 
proper  time.— Anderson  v.  Globe  Nav.  Co. 
(Wash.)  376. 

L61.  Certain  evidence  Jtcld  improper  to  Bus- 
plaintiff's  case  In  chief,  but  proper  matter 
under  the  pleadings  fox  rebuttal.— Allen  t. 

Shires  (Goto.)  1070,  1072. 

S  63.  Plaintiff,  in  rebuttal,  is  confined  to  ev- 
idence In  reply  to  that  of  his  opponent:  but 
the  court  has  the  power  to  i>ermlt  original  tes- 
timony to  tw  given.— Beach  v.  Scbroeder  (Colo.) 
271. 

<C)  Objeotlona,  HotloBS  to  Strlice  Oat,  and 
BxceptlOBtt. 

In  criminal  prosecutions,  see  Criminal  Law,  t 

6e& 

Objections  to  evidence  on  ground  of  Insuffl- 
ciency  of  pleading,  see  Pleading,'  |  428. 

Objections  to  evidence  on  ground  of  variance, 
see  Pleading,  {  430. 

$  86.  A  general  objection  to  evidence  admis. 
sible  for  a  particular  purpose,  is  properly  over- 
ruled without  limiting  the  evidence  to  any  par- 
ticular purpose,  in  the  absence  of  requested  in- 
structions.—Gnmes  V.  Greenblatt  (Colo.)  1111. 

V.  ABOUMEITTS  AICD  GOHDUOT  OF 

OOUHSEI.. 

In  criminal  prosecutions,  see  Criminal  Law,  H 

706-730. 

Review  of  proceeding  as  deiwndent  on  presen- 
tation of  question  in  lower  court,  see  Appeal 
and  Error,  fl  207. 

Review  of  proceedings  as  dependrat  on  pres- 
entation of  question  In  record,  we  Appeal  and 
Error,  %  688. 

8  119.  In  an  action  for  injuries  from  fright- 
ening plaiutifTs  horse,  where  the  court  charged 
that  certain  evidence  could  not  be  considered, 
it  was  error  to  overrule  plaintiff's  objection  to 
defendant's  counsel  refernng  to  this  evidence  in 
his  argument.- Bliss  v.  Wolcott  (Mont.)  423. 

I  121.  Argument  of  counsel  of  plaintiff  sn- 
ing  for  injuries  resulting  from  an  explosion  heU 
improper.— Rathbun  v.  White  (Cal.)  309. 

8  133.  Improper  argument  of  counsel  held 
not  prejudicial.— Coalgate  Co.  v.  Bross  (Okl.) 
423. 

VI.  TAXIHO  CASE  OB  QVESTIOH 

FBOM  JUBT. 

In  criminal  prosecutions,  see  Criminal  Law,  88 
741-764. 

Review  of  rulings  as  dependent  on  prejudicial 
nature  of  errw,  see  Appeal  and  Error,  88 
1061,  1062. 

(A)  (tuesHoas  of  Law  or  of  Fast  In  Oen« 
eral. 

At  to  particular  fads,  itaues,  or  ntbjectt. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  8  288. 

Bona  Sde  purchase  of  goods,  see  Ssles,  8  245. 

Contributory  negligence  of  passenger,  see  Car^ 
riers,  8  347. 

Contributory  negligence  of  servant  Injured,  see 
Klaster  and  Servant,  |  289. 

Damages,  see  Damages,  I  208. 

Fraud  in  procuring  making  of  will,  see  Wills, 
8  324. 

Negligence  of  master  cansing  injury  to  serv- 
ant, see  Msster  and  Servant,  8  286. 

Performance  of  deveI(H>meDt  work  on  mlnlnf 
claim,  see  Mines  and  Minerals,  8  38. 

Ratification  of  act  of  agent,  see  Principal  snd 
Agent.  8  174. 
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In  parHcuUr  cMt  actiont  or  proeoe^^. 

See  Malicious  Proaecation,  {  71. 
Anesament  of  damafrea,  see  Damages,  {  208. 
For  breach  of  contract  of  kale,  see  Sales,  { 
420. 

For  injnrieB  at  railroad  croesiags,  we  BaQ- 

roads.  S  850. 
For  injuries  from  defects  or  obetractlons  in 

street,  see  Municipal  Corporations,  f  821. 
For  injuries  from  fires  caused  by  operation  of 

railroads,  see  Railroads,  3 
For^^i^uries  from  negligence,  see  Negligence, 

For  injnrie's  to  paeaengeis,  see  Ganiers,  8S 
320.  321.  347. 

For  injuries  to  persons  on  or  near  street  rail* 
road  tracks,  see  Street  Railroads,  |  117. 

For  injuries  to  semati^  see  Master  and  Serv- 
ant, »  28S-280. 

On  insurance  policies,  see  Inaaraace,  i  66S. 

Probate  proceedings  and  actions  relating  to 
wlMs  or  probate,  see  Wills,  i  324. 

To  quiet  title  to  mining  claim,  see  Mines  and 
Minerals,  {  38. 

To  Kcorer  from  brolcer  unreported  part  of 
purchase  price,  see  Brokers,  |  37. 

I  139.  Where  there  was  no  conflict  in  evi- 
dence aa  to  law  of  other  state,  held  that  It  was 
a  question  for  the  court.— Ongaro  v.  Twohy 
(Wash.)  834. 

1  189.  The  province  of  the  court  sad  jury  as 
to  questions  of  fact  stated.— Briggs  r.  Chamber- 
lain (Colo.)  1082. 

I  139.  In  an  actimi  by  a  servant  for  injuries 
from  a  i»emature  blast,  where  there  was  an  ut- 
ter abseace  of  evidence  that  the  master  had 
failed  to  furnish  suitable  appliances  for  the 
work,  it  was  error  to  submit  the  question  to  the 
jury. — MagDuson  v.  Johnson  (Wash.)  1043. 

(O  DIsnlMal  or  Honsatt. 

fl65.  On  motion  by  defendant  for  nonsuit 
disputed  facts  are  to  be  decided  in  favor  of 
the  plaintiff,  and  all  presumptioua  and  inferen- 
ces favorable  to  him  which  the  evidence  war- 
rants must  be  accepted  as  true.— Denver  City 
Tramway  Co.  v.  Wright  (Colo.)  1074. 

I  IdCk  A  motion  tor  nonsuit  must  be  denied 
if  a  jury  could  find  in  plaintiff's  favor,  granting 
that  every  fact  that  plaintiff's  evidence  tends 
to  proTe  and  every  inference  to  be  drawn  there- 
from was  decided  in  hia  favor.— McCafferty  v. 
Flian  (Nev.)  225. 

(JD)  ms«e«OB  of  Terdlet. 

I  177.  The  effect  of  a  motion  by  both  parties 
for  a  directed  verdict  stated. — Saztoa  r.  Perry 
(Colo.)  281. 

I  177.  In  an  action  for  injuries  to  a  serv- 
ant, defendant  held  not  to  have  waived  its  right 
to  go  to  the  jury,  if  any  contested  question  of 
fact  remained  in  the  case,  by  moving  for  a  di- 
rected verdict.— Osterholm  v.  Bostcno  &  Mon- 
tana Consol.  Copper  A  Sliver  Mining  Go. 
(Mont.)  490. 

S  178.  On  motion  by  defendant  for  directed 
verdict,  all  disputed  facts  are  to  be  decided  in 
favor  of  the  plaintiff,  and  ail  presumptionn  and 
inferences  favorable  to  him  which  the  evidence 
warrants  muat  be  accepted  as  true.— Denver 
City  Tramway  Co.  v.  Wright  (Colo.)  1074. 

TO.  nrsTsucTioifs  to  jvrt. 

Erroneous  Inatmctions  or  failure  to  instruct, 

ground  for  new  trial,  see  New  Trial,  §  39. 
In  criminal  prosecutions,  see  Criminal  Law,  fi! 

778-823,  833. 
Beview  as  dependent  on  prejudicial  nature  of 

error,  see  Appeal  and  Error,  10(>4-10GS. 
Beview  as  dependent  on  presentation  of  qii«^- 

tion  in  record,  see  Appeal  and  Error,  S  702. 


As  1o  particular  iamea  or  tuhioott. 
Oontrlbutoiy  negligence  of  servant  injured, 

see  Master  and  Servant,  i  296L 
Damages,  see  Dam^es.  {  216. 
Negligence  of  master  cannng  injuries  to  mtt* 

ant,  see  Master  and  Servant,  |  298. 

In  |wr«eitlar  ctvfl  acttoM  or  prwoeetfiniw. 
See  MalidonB  Proeecution,  {  72. 

Assessment  of  damages,  see  Damages,  |  216. 

For  injuries  to  passengers,  see  Carriers,  f  321. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Bailroads,  |  118. 

For  injuries  to  servants,  see  Mastor  and  Serr- 
ant,  H  281-206. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  |  832. 

W  ProTlne*  of  Ooart  Mid  Jfur  la  Gob- 

In  criminal  prosecntiCHis,  eee  Oriminal  Law,  || 

759-764. 

<B)  Koeessllr  <aad  Swhjoet-Msttcp. 

S  203.  In  an  action  for  unlawful  assault  .an 
instruction  undertaking  to  define  the  is(<ues  in 
the  case  held  insufficient.— Band  v.  Butte  Elec- 
tric Ry.  Co.  (Mont)  87. 

%  219.  In  an  action  for  unlawful  assault  it 
is  not  error  for  the  court  to  fail  to  define  the 
expression  "the  direct  and  proximate  resnlt** 
used  in  its  charge.— Rand  v.  Butte  Electric  By. 
Co.  (MonL)  87. 

S  210.  In  an  action  for  unlawful  assault  it 
is  not  error  for  the  court  in  its  charge  to  use 
the  expression  "preponderance  of  evidence" 
%vithout  defining  IL— Band  v.  Butte  Electric 
Ry.  Co.  (Mont)  87. 

(C)  Foraa,  Be^vlsltesr  floSeleney. 

In  action  for  failure  at  broker  to  report  full 

purchase  price,  aee  Brokers,  {  37. 

{  235.   In  aa  action  for  injuries  from  an  ei- 

Elosion,  an  instruction  held  erroneous  because 
jnoring  the  fact  that  the  burden  of  proof  rest- 
ed on  plaintiff.— Rathbun  v.  White  (Gal.)  309. 

C  244.  Where  tha  evidence  is  conflicting. 
held  error  to  direct  jury  to  consider  onljr  a  por- 
tion thereof,  and  if  the  facts  are  sustaiDed  by 
Buch  evidence  to  return  a  verdict  for  plaiotis. 
—Warren  Mortgage  Co.  v.  Schick  (Kan.)  S36. 

(D)  Applleabllltr  to  PleadiKffs  aad  Kvl- 

dcnce. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  1066L 

{  252.  A  requested  instruction  as  to  the  law. 
under  circumstances  of  which  there  was  no  ev- 
idence, held  properly  refused. — Neher  t.  Elan- 
sen  (Cal.  App.)  5G5. 

S  253.  An  instruction  held  erroneous  because 
ignoring  the  presumption  declared  Code  Civ. 
Proc.  I  1063,  aabd.  L— Rathbun  t.  White  (CaL) 
309. 

S  253.  In  a  prosecution  for  false  imprison- 
ment and  malicious  prosecution,  instructions  held 
not  erroneous  aa  limiting  the  cause  of  action  to 
false  imprisonment  —  Grimes  v.  Greenblatt 
(Colo.)  lUL 

(B)  Reqaests  or  Prarers* 

In  criminal  prosecutions,  see  Criminal  Law,  I 
833. 

Review  as  dependent  on  setting  forth  of  In- 
structions refused,  see  Appeal  and  XitTor,  I 

702. 

S  260. .  It  Is  not  error  to  refuse  instmetlons 

in  substance  given  by  the  court. — Klein  v.  Atdii- 
son.  T.  &  S.  F.  By.  Co.  (Cal.  App.)  147. 

f  260.  A  party's  instruction  should  not  be 
refnsed,  though  the  same  legal  proposltioos  am 
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practlcany  coT«red  hj  Instnietions  glTen,  bat 
stated  from  the  Tiewpoint  of  his  opponent,  and 
lackins:  the  directness  of  statement  of  his  the- 
ory of  the  case  shown  in  the  inatmctloiu  re- 
fused.—Fnjloe  T.  Los  Angelef  By.  Go.  (Cal. 
App.)  317. 

I  200.  Requested  instructions  substantially 
embraced  in  the  charge  given  may  be  properly 
refused.— Bonnet  t.  Foots  (Colo.)  252. 

S  260.  There  was  no  error  in  refasing  in- 
structions included  in  those  glren  by  the  coort 
of  its  own  motion.— Allen  t.  Shires  (Colo.) 
1070.  1072. 

S  200.  On  the  issae  of  the  Talldity  of  the 
release  of  a  claim  for  a  personal  injury,  an  in- 
struction held  properly  refused  in  view  of 
instructions  given.— Schmidt  v.  Southwestern 
Brewery  &  Ice  Co.  (N.  M.)  677. 

I  260.  It  is  not  error  to  refdse  reqaested 
charges  snbstantially  covered  by  the  jMneral  in- 
RtrnctionB.— Coalgate  Co.  t.  Hawt  (Ou.)  GSU. 

8  260.  It  is  not  error  to  refuse  a  request  sub- 
stantially covered  by  the  general  charge. — Dono- 
hoe  T.  Portland  By.  Co.  (Or.)  964. 

I  260.  If  the  court  in  Its  general  charge  cor- 
rectly states  the  law  applicable  to  the  j>oints 
covered  by  reqaests  refused,  it  is  sufficient. — 
Speight  V.  Rocky  Mountain  Bell  Telephone  Co. 
(Utah)  742. 

{  260.  Requested  instructions,  which,  so  far 
as  they  were  within  the  issues  and  correct, 
were  covered  tar  instructions  given,  were  Tpem- 
erly  refosed.— wliarton  t.  Tacoma  Fir  Door  Go. 
(Wash.)  1007. 

I  261.  WbWtt  Instruction  was  good  In  part 
and  in  part  bad,  the  court  was  warranted  in  re- 
fusing It  in  its  entirety. — >Allen  t.  Shires  (Colo.) 
1070,  1072. 

I  267.  Hie  court  need  not  follow  the  exact 
language  of  requests  for  instructions.— Speight 
T.  Rocky  Mooatain  Bell  Telephone  Co.  (Utah) 
742. 

(G)  ConstravtloB  mmA  Operation. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
823. 

I  296.  Certain  instruction  when  taken  in  con- 
nection with  other  instructions  given  held  not 
erroneous.- Denver  City  Tramway  Co.  v. 
Wright  (Colo.)  1074. 

8  29G.  Segregated  portions  of  iDstructions 
held  not  to  render  the  whole  instructions  erro- 
neous.—Grimes  V.  Oreenblatt  (Colo.)  1111. 

S  296.  An  instruction  as  to  the  application 
of  work  done  upon  one  of  a  group  of  mining 
claims  held  harmless  when  construed  in  con- 
nection with  a  subsequent  portion  of  the  same 
instrucUon.- Big  Three  Mm.  &  Mill.  Co.  v. 
Hamilton  (Cal.)  301. 

8  296.  The  error  Id  one  Instruction  held  not 
cured  by  another.- Rathbun  v.  White  (Cal.)  809. 

8  296.  Where  the  different  instructions  may 
not  be  harmonized,  and  it  is  impossible  to  de- 
termine which  of  the  conflicting  instructions  was 
followed,  the  error  in  any  of  the  instructions 
Is  piejudiciaL— Rathbnn  t.  White  (Cal.)  309. 

8  296.  An  instruction  which  does  not  direct 
a  verdict  is  not  objectionable  for  omitting  the 
law  relative  to  some  essential  element  in  the 
case,  if  such  omission  is  suppijgd  by  other  in- 
structions.—Winslow  V.  Glen^ii.  Light  &  Pow- 
er Co.  (Cal.  App.)  1020.  *^ 

para- 
are 


8  296.   Instructions   «oM/kf ,  -     into  p 

frraphs  held  sufficient  thouj;/}  ^e^^  of  them 
Dcomplete,  jf  as  a  whoJe  tb^^Ltfif-  the  correct 
rule  of  law.-C*i««o.  R.  l^^^fa^^  fly,  Co.  t. 
Johnson  (Ofcl.)  662.  .»*^- 


8  29&  In  an  action  for  goods  sold,  held,  that 
the  assumption  as  to  their  value  in  course  of 
an  instruction  was  reversible  error,  not  cored 
by  another  statement  therein.— E.  EL  Moore- 
house  &  Co.  V.  Weister  Go.  (Or.)  47a 

8  296.  An  instruction  upon  the  method  of 
fixing  values  of  the  land  taken  in  proceedings, 
while  erroueoua  if  taken  by  itself,  held  not  re- 
versible when  considered  in  connection  with  oth- 
er instructions.— City  of  Tacoma  t.  Nisqually 
Power  Co.  (Wash.)  199. 

8  290.  Xkror  in  an  instruction  that  plaintiff 
could  not  recover  for  an  obstruction  of  an  al- 
ley if  his  damages  were  of  the  same  kind  as 
those  suffered  by  owners  of  other  property  on 
the  alley  and  the  public  generally  held  not  cured 
by  Bobsequent  instruction.— Sweeney  v.  City  of 
Seattle  (Wash.)  843. 

9  296.  Instructions  held  not  erroneous  aa  Ig- 
noring rule  relating  to  burden  of  ptoof  and  pre- 
ponderance of  evidence  in  view  of  Instructions 
given  on  those  questions. — Wiemann  v.  S.  B. 
Jackman  Ry.  Co.  of  Seattle  (Wash.)  844. 

vin.  OnSTODT.  oowpuct,  akp  de- 

UBEBATIONS  OF  JUBT. 

Disqualification  or  misconduct  of  or  affecting 
Jury,  ground  for  new  trial,  see  N«w  Trial,  I 
4&. 

In  criminal  prosecutions,  see  Criminal  Law,  |l 
864.  855. 

8  307.  It  is  not  proper  to  permit  the  jui7 
to  take  the  pleadings  with  them  to  the  jury  room 
unless  they  have  been  put  In  evidence  as  proof 
of  some  fact  and  made  exhibits  in  the  case.- Pu- 
los  V.  Denver  &  B.  G.  R.  Cki.  (Utah)  241. 

XZ.  VISBDXOT. 

Judgment  notwithstanding  rerdict,  see  Judg- 
ment, 8  199. 

On  trial  by  jury  of  issues  In  suit  in  equity,  see 
Equity.  8  ^1- 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  t  930. 

Review  of  objections  to  verdict  or  findings, 
see  Appeal  and  £>ror,  8  704. 

Review  of  sufficiency  of  evidoice.  see  Appeal 
and  Error,  $8  1000-1006. 

Setting  a^de  verdic^  see  New  Trial. 

Verdict  contrary  to  law  or  evidence  ground  for 
new  trial,  see  New  Trial,  88  6G-72. 

In  particular  civil  actions  or  prooeedinffi. 

For  injuries  caused  by  operation  of  street 
railroad,  see  Street  Railroads,  8  119. 

For  injuries  from  defect  in  street,  see  Mu- 
nicipal Corporations,  8 '823. 

On  insurance  policies,  see  Insurance,  8  ^fO. 

lU)  Special  laterF»v«t«rle«  and  Fladlnvs. 

Findings  inconsistent  with  general  verdict,  in 
action  for  negligence,  see  Negligence,  8  142. 

Harmless  error  in  submission  of,  or  refusal  to 
submit,  special  interrogatories,  see  Appeal  and 
Error,  8  1062. 

In  action  for  fraud,  see  Fraud,  g  66. 

8  349.  Submission  of  special  issues  to  the 
jury  rests  largely  in  the  discretion  of  the  trial 
jud^e,  where  there  hi  neither  rule  of  jfTcactice 
nor  statute  relating  to  it.— Fujise  v.  tiOB  An- 
geles Ry.  Co.  (Cal.  App.)  317. 

8  350.  In  an  action  for  injuries  to  a  passen- 
ger, the  refusal  to  submit  a  special  interroga- 
tory held  not  erroneous. — Klein  v.  Atchison,  T, 
&  S.  F.  Ry.  Co.  (Cal.  App.)  147. 

8  351.  A  general  rule  as  to  time  for  present- 
ing instructions  held  not  to  apply  with  equal 
force  to  requests  for  submission  of  special  is- 
sues.—Fujise  V.  Los  Angeles  Ry.  Co.  (Cal.  App.) 
317. 
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{  S52.  Reqnests  for  special  findiQss  are  ad- 
dresfwJ  to  matters  relevaitt  to  the  issues  im- 

Eliedly  foand  in  the  greneral  verdict,  and  must 
e  such  as  admit  of  a  plala  and  direct  answer, 
and  such  that  answers  favorable  to  the  party 
preferring  the  reQneet  would  be  Inconsistent 
with  the  generai  verdict  for  his  adversary. — Fu- 
jise  T.  Los  Angeles  Ry.  Co.  (Cal.  App.)  317. 

S  8S2.  In  an  action  against  a  railroad  for 
fire  set  by  a  locomotive,  refusal  to  submit  cer- 
tain questions  to  the  Jnry  held  not  error. — Man- 
ley  V.  MIsKuri.  K.  &  T.  Ry.  Co.  (Kan.)  MO. 

I  8S9.  The  purpose  of  special  findings  by  the 
jury  under  Code  Civ.  Proc.  9  625,  which  will 
control  the  general  verdict,  when  inconsistent 
therewith,  ia  to  determine  whether  the  general 
verdict  is  against  the  law.—Fujise  v.  Ix>8  An- 
geles Ry.  Co.  (Cal.  App.)  317. 

8  365.  Id  construing  a  special  finding,  the 
entire  answer  mast  be  construed.— Fujlse  t.  Los 
Angelea  Ry. .  Co.  (Cal.  App.)  817. 

X.  TBIAI.  BT  OOUBT. 

Hearing  in  equity,  see  Equity.  {  381. 

Review  of  proceedings  ana  findings  as  dependent 
on  mode  of  trial,  see  Appeal  and  Error,  850. 

Review  of  proceedings  and  findings  as  depend- 
ent on  taking  of  exception  In  lower  court,  see 
Appeal  and  Error,  |  265. 

(A)  Hrartav  «<  Detemiaatlon  of  Ctewse. 

§  374.  The  court,  having  called  a  jury  to  an- 
swer special  questions  in  an  equitable  action, 
held  entitled  to  ignore  the  answers  and  malce 
findings  of  its  own. — Bethany  Hospital  Co.  -T. 
PhiUppi  (Kan.)  630. 

f  875.  A  party  knowing  of  a  change  In  tbe 
condition  of  the  jiremises  brought  about  b^  the 
adverse  party  before  an  inspection  by  the  judge 
held  required  to  for  a  continuance  to  en- 
able him  to  restore  the  property  to  its  prior 
condition. — Brown  t.  Colozaoo  &  W.  LNerelcqp* 
mnt  Co.  (Colo.)  25a 

i  8TO.  Conduct  of  trial  jndge  after  sabmis- 
sion  of  a  cause  to  him  In  considering  circum- 
stances extrinsic  to  the  evidence  held  error. — 
Denver  Omnibus  &  Cab  Co.  t.  J.  B.  Ward 
Auction  Co.  (Colo.)  1073. 

i  384.  Under  Comp.  Laws,  {  3246,  subd.  5, 
the  court's  right  to  grant  a  nonsuit  extends  to 
cases  triable  in  equity.— McCafferty  v.  Flinn 
(Xev.)  225. 

(B)  FIndlnca'of  Faet  mnA  Coaelveloiw 

of  I<KWi 

In  action  for  services,  see  Work  and  Labor,  S 

30. 

Right  <tf  intervener  to  object  to  findings  after 
sustaining  of  demurrer  to  complaint  in  Inter- 
vention, see  Parties,  |  48. 

{  888.  Where  a  case  is  submitted  upon  an 
agreed  statement  covering  all  the  facts  of  the 
case,  no  findings  of  fact  are  necessary, — Earie 
T.  Bryant  (Cal.  App.)  1018. 

it  391.  Ko  finding  is  required  on  an  aver- 
ment on  which  there  is  no  proof. — Miller  v.  Bay 
Cities  Water  Co.  (Cal.)  115, 

S  39^  Where  the  facts  found  support  a  con- 
clusion of  law,  the  fact  that  the  conclusion  is 
stated  in  the  findings  of  fact,  instead  of  in  the 
conclusions  made  by  the  court,  is  immaterial. — 
Gay  V.  Young  Men^s  Consol.  Co-op.  Mercantile 
Inst.  (Utah)  lJ37. 

8  400.  Under  Code  Civ.  Proc.  8  663,  the  trial 
court  on  a  motion  to  set  aside  a  Judgment  and 
render  a  different  one  cannot  change  any  find- 
ing of  fact.— Dahlberg  v.  GIrsch  (Cal.)  616. 

S  404.  A  finding  held  to  be  a  sufficient  find- 
ing that  a  neressity  existB  for  the  appointment 
of  an  additiocal  deputy  in  the  office  of  the  clerk 


of  the  dlstrlet  court— Dukes  V.  Board  at  Coun- 
ty Com'rs  of  Boise  Conn^  (Idaho)  ^SL 

8  404.  A  flndins  held  not  a  finding  of  fact, 
but  a  conclusitm  of  law,  deduelhle  from  facta. 
—Gay  V.  Young  Men's  ConsoL  Co-<n».  Hercan^ 
Ule  Inst.  (Utah)  237. 

XI.  WAITEB  Aim  OOBBEOTIOir  OF 
naUBOUI.ABITtE8  AND  EBROBS. 

Error  In  inatmcticms  cured  by  verdict  or  Jade- 

ment,  see  Appeal  and  Error,  8  1068. 
Error  waived  in  appellate  court,  see  Appeal  and 

Error,  8  1078. 
Necessity  of  obJecdoDs  and  exceptions  to  pre> 

senre  ground  for  new  trial,  see  New  TrUH.  I 

07. 

Review  In  appellate  court  as  dependent  onprej- 
udicial  nature  of  error,  see  Appeal  and  E»Tor. 
8§  1028-1068.  -.-i™ 

Review  in  appellate  court  as  depmdent  on  pres- 
entation of  questions  in  lower  courts  see  Ap- 
peal and  Error,  S6  171-300. 

TRIAL  DE  NOVO. 

On  appeal,  sea  Appeal  and  Srror,  |  SBS, 

TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

See  Larceny. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Qamlshment. 


See  Trusts. 


TRUSTEES. 
TRUSTS. 


Combinations  to  monopolize  trade,  see  MonoiH 
oiies.  98  10-31. 

Existence  of  trust  as  affecting  limitation  of 
actions,  see  Limitation  of  Actions,  88  102,  103. 

Particular  fiduciary  relations,  see  Brokers ;  Ex- 
ecutors and  Administrators;  Guardian  and 
Ward ;  Principal  and  Agent. 

Possession  as  notice  of  equities  under  construct- 
ive trust  in  favor  of  grantoz%  see  Vendor  and 
Purchaser,  8  232. 

Trust  deeds,  see  Mortgages. 

Trustee  as  party  to  suit  to  cancel  deed,  see  Can- 
cellation' of  Instruments,  8  35. 

I.  OKEATION.  EXISTEltCE,  AHD  TA. 
IJDITT. 

Restrictions  on  creation  of  perpetuities,  see  Fer- 
petnities. 

(A)  Kxpresa  Tntats. 

8  43.  Under  Balllnger's  Ann.  Codes  &  St. 
9  4517  (Pierce's  Code,  |  4435),  an  express  trust 
cannot  be  proven  by  parol  evidence. — Pilclier  t. 
L«ugesell  (Wash.)  8407 

8  43.  An  express  trust  cannot  be  proTed  hj 
parol.— Kinney  t.  McCall  (Wash.)  3^ 

8  44.  Evidence  held  not  sufficient  to  establish 
a  trust  in  real  property.— Kinney  v.  McCall 
(Wash.)  385. 

8  44.  A  trust  mnst  be  established  by  clear 
and  satisfactory  procrf.— Kinney  t.  McCaU 
(Wash.)  885. 
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<B}  BesvltlBS  Trmvta. 

Priority  of  judgment  lien,  see  Judgment,  {  788. 

I  63%.  A  corporation  held  a  trustee  of  real 
estate  coQveyed  to  it.— Gay  t.  Young  Men's  Con- 
sol.  Co-op.  Mercantile  Inst  (Utah)  237. 

(C)  ConitrneilTe  Tracts. 

I  921^.  A  constructive  trust  by  operation  of 
law  held  created.— Sanguinetti  r.  Rosaen  (Cal. 
App.)  560. 

I  95.  A  "constructive  trust"  defined.— San- 
guinetti T.  Rossen  (Cal.  App.)  560. 

S  95.  Where  a  corporation  bolding  land  in 
trust  transferred  It  to  an  officer,  the  latter  held 
a  volunteer  trustee.— Gay  t.  Yonwc  Men's  Gonsol. 
Co-op.  Mercantile  Inst.  (Utah)  ^7. 

S  102.  Under  CW.  Code,  S>  2217,  2219,  2223, 
2224.  2228,  2235,  3529,  a  constructive  trust 
held  to  arise  as  against  the  desires  and  inten- 
tion of  an  involuntary  trustee.— Sanguinetti  v. 
Rossen  (Cal.  App.)  560. 

I  106.  Under  Rev.  St.  C.  S.  S  2209,  held 
that,  where  the  wife  of  a  deceased  person  hold- 
ing land  in  trust  under  the  statute,  conveyed 
It,  the  deed  vested  the  legal  title  to  the  wife's 
share  In  the  grantee,  subject  to  a  constructive 
trust  in  favor  of  the  other  heirs.— Earle  v. 
Bryant  (Cal.  App.)  101& 

XV.  MAKAOiafElTT  AlfD  DISPOSJX 
OF  TRUST  PBOPEBTT. 

{  106.  A  corporation  accepting  a  conveyance 
of  land  in  trust  to  sell  for  the  beat  price  ob- 
tainable held  liable  to  the  grantor  for  the  dif- 
ference between  what  the  property  was  actually 
■old  for  and  what  the  corporation  could  have 
obtained  for  it. — Gay  v.  Young  Men's  Consol. 
Co-op.  Mercantile  Inst.  (Utah)  237. 

I  108.  A  corporation  accepting  a  conveyance 
of  land  in  tmst  to  sell  and  acconnt  for  the 
proceeds  held  liable  to  the  grantor  for  a  specilied 
som.— Gay  v.  Young  Men's  Consol.  Co-op.  Mer- 
cantile Inst.  (Utah)  237. 

S  20r».  Under  Civ.  Code,  {  870,  in  the  absence 
of  express  power  given  by  the  trust  inatniment 
a  trustee  may  not  make  a  lease  that  will  have 
foEoe  after  the  termination  of  the  trost.- South 
End  Warehouse  Co.  v.  LaveiT  (Cal.  App.)  1008. 

T.  EXEOunoir  of  tkust  bt  tbtts- 

TEE  OR  BT  COURT. 

it  270.  A  grantee  held  to  occupy  a  fiduciary 
relation  towards  the  grantor,  so  that  he  must 
keep  an  accurate  account  of  the  trust.— Raski  v. 
Wise  (Or.)  984. 

TZL  ESTABU8HMENT  AND  EN. 
FORCEBCEirr  OF  TRUST. 

(A)  BisMa  oC  CeatQl  l^iie  Tnst  mm  mmmimmi 

Trustee. 

I  348.  Under  Civ.  Code,  S  2243.  one  taking 
-under  an  attorney  holding  the  legal  title  to  the 
property  of  his  client  held  to  acquire  no  greater 
right  than  the  attorney  possessed.— Sanguinetti 
V.  Rossen  (Cal.  App.)  5G0. 

(O  Aetloms* 

Computation  of  period  of  limitation  as  affected 
by  existence  of  trust  In  ceneral,  see  Limita- 
tion of  Actions,  is  102,  103. 

I  365.  Plaintiflb  were  guilty  of  laches  where 
17  years  elapsed  between  the  time  the  youngest 
plaintlfF  became  of  age  and  an  action  to  enforce 
their  claims  under  a  tmst.— Pilchei  v.  Lotzge- 
sell  (Wash.^  340. 

TUTORS. 

See  Guardian  and  Ward. 


ULTRA  VIRES. 

Effect  of  ultra  vires  acta  and  contracts  of  cor 
Rations  in  general,  see  Corporations,  If  87&> 

Presentation  of  defense  in  Ibwer  court  for  pur- 
pose of  review,  see  Appeal  and  Error,  i  173 

UNDERTAKINGS. 

In  attachment  prfkoeediiigs,  see  Attachment,  If 

128,  132.  — 
On  appeal  from  police  cour^  see  Maniclpa> 

OorporatioDs,  |  0l2. 

UNDERWRITERS. 

See  Insurance. 

UNDIVIDED  INTEREST. 

Right  to  replevin,  see  Replevin,  |  4. 

UNDUE  INFLUENCE. 

Affecting  validity  of  contract  in  general,  see 

Contracts.  |  96. 
Affecting  validity  of  will,  see  Wills,  gS  155-166, 
332 

Constructive  trust  in  respect  to  property  ac- 
quired by  undue  inflneocei  see  Trusta,  |  95. 

UNIFORMITY. 

Constitutional  requirement  as  to  equality  and 
nnUonnity  of  taxation,  see  Taxation,  |  44. 

UNITED  STATES. 

Courts,  see  Courts,  {  431. 
Indians,  see  Indians. 

Mineral  lands,  see  Mines  and  Minerals,  |i  14-38. 

Post  office,  see  Post  Office. 

I'ower  to  regulate  commerce,  see  Commerce,  H 

8—12. 

Public'lands,  see  Public  Lands,  Sfi  51-116. 

Status  of  states  under  United  States  Constitu- 
tion and  relation  to  United  States,  see  States, 
I  4. 

UNLAWFUL  COHABITATION. 

See  Lewdness. 

UNUWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

Of  demised  premises,  see  Landlord  and  Tenant^ 

3S  200.  291. 

USAGES. 

See  Customs  and  Usages. 

USER. 

Establishment  of  highwaya,  lee  Highways,  || 

^'^ '      VACANT  UNDS. 

Adverse  use  for  highway,  see  Highways,  |  7. 

VACATION. 

Of  particular  acta,  inttrumentt,  or  proceedingM. 
Judgment  after  trial  of  issues  In  general,  see 

Judgment,  fifi  340-388. 
Judgment  by  default,  see  Judgment  H  142, 158. 
Verdict,  see  New  Trial. 

VAGRANCY. 

Fees  of  district  attorney  for  prosecutions,  see 
District  and  Prosecuting  Attorneys,  |  5. 
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VALUE. 

Con^^ency  of  expert  witnesses,  see  Evidence, 

Limits  of  Jurisdiction,  see  Api>eal  and  Error,  S 
46. 

Of  land  appropriated  for  public  use  as  measure 
of  compensation,  see  Eminent  Domain,  {  134. 
Opinion  evidence,  see  Evidence,  S  624. 

VARIANCE. 

Between  judgment  and  process,  pleadini^.  proofs, 
verdict,  or  findings,  see  Judgment,  8  ^51. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, lee  Indictment  and  Informatfon,  { 

VEHICLES. 

Contributor?  negiigeace  of  owner  or  driver  of 
vehicle  imputed  to  occupant,  we  Negligence, 
S8  02,  93. 

VEINS. 

See  Mines  and  Minerals,  H  14-3S. 

VENDOR  AND  PURCHASER. 

Compensation  of  brolcer  procuring  conveyance, 

see  Brokers,  88  40-74. 
Prioritiea  between  judgment!  and  conveyances, 

see  Judgment,  8  788. 
Purchasers  jwnding  suit,  see  Lis  Pendens,  88  24, 

20. 

Specific  performance  of  contract,  see  Specific 

Perfonnance. 
Transfers  of  property  Insured,  effect  on  Insur- 

anoe.  see  Insurance,  8  328.  ' 
A'alidity  of  sales  as  to  creditors  or  subsequent 

purchasers,  see  Fraudulent  Conveyances. 

Sales  iy  or  to  particular  cloMea  of  pcrsoni. 

See  Executors  and  Administrators,  8  388 :  Guard- 
ian and  Ward,  U  81-107;  Indians,  8  lb;  Prin- 
cipal and  Agent,  8  108. 

Mortgagors,  see  Mortgagea,  81  294,  296. 

Trustees,  see  Trnsts,  88  19^  198. 

8at«»  of  partiouhir  speeiea  of,  or  eatatet  or 
interetti  tn,  property. 

Mortgaged  property,  see  Mor^gea,  88  294,  20G. 

Personal  property  In  general,  see  Sales. 

Property  of  decedent,  see  Executors  and  Ad- 
ministrators, 8  3SS. 

Property  of  infant,  see  Ouardian  and  Ward,  88 

si-ioV. 

Public  lands,  see  Public  Lands,  68  144-185. 
Scltool  land,  see  Public  Lands,  §  o4. 
Standing  timber,  see  Logs  and  Lofrging,  8  8. 
Trust  property,  see  Trusts,  §$  196,  1^ 

Salea  on  judicial  or  other  proceedings. 
By  executors  or  administrators,  see  Executors 

and  Administrators,  8  388. 
By^ardians,  see  Guardian  and  Ward,  81  81- 

Tax  sales,  see  Taxation.  88  647-671. 

I.  BEQUUITEa  AHD  TAUDITT  OF 
OOHTBAOT. 

Acceptance  of  offer  as  affecting  right  to  specific 
performance,  see  Specific  Performance,  |  37, 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  8  73. 

8  16.  On  an  offer  to  sell  land  for  a  certain 
price  within  a  specified  time,  an  agreement  to 
take  it  is  not  alone  sufficient,  but  the  money 
must  have  been  paid  witbin  the  time  stated. — 
Davis  V.  Brigham  (Or.)  961. 

8  16.  One  answering  an  offer  to  sell  land 
cannot  be  deemed  to  have  accepted  tbe  offer  for 
another  where  he  had  no  written  authority  as 
reiinired  by  B.  &  C.  f'omp.  f  797,  nor  even  oral 
authority.— Davis  v.  Brigham  (Or.)  961. 


I  16k  Telegram  relating  to  offer  to  sell  land 
teid  not  an  acceptance  either  (or  tlie  aendelr 
or  for  plaintiff.— Davis  v.  Brigham  (Or.)  961. 

8  16.  Letter  of  defendant  held  not  an  offer 
to  addresBee,  but  to  authorise  him  to  procure  a 
purchaser  at  price  named.— Davie  t.  Brigham 

ror.)  mi. 

8  22.  Act  March  15,  1907  (St  1907,  c.  231). 
held  only  to  include  sales  of  land  wherein  the 
proi>erty  was  designated  as  being  shown  on  a 
certain  map  referred  to  in  the  contract. — Balnea 
V.  Shank  (Cal.  App.)  63L 

§  37.  A  vendee  is  entitled  to  rely  on  repre- 
sentations of  his  vendor,  where  the  property  is 
at  a  distance,  or  where  for  any  other  reason 
the  falsity  of  the  repreamtatlon  is  not  readily 
ascertainable.— Undsaj  T.  Davidson  (Wash.) 
514. 

T.  BIGHTS  AMD  I.IABILmES  OF 
PABTIES. 

Purchasers  at  sales  of  property  of  decedent,  see 
Executors  and  Administrators,  8  388. 

Purchasers  at  tax  sales,  tee  Taxation,  I  743. 

Purchasers  pendlu  ault,  see  lis  Pendens,  f| 
24,  26. 

(A)  As  to  Baoh  Other. 

8  196.  Rights  of  a  purchaser  of -land  to  re- 
cover from  the  vendor,  warranting  agoinst  in- 
cumbrance, rents  due  from  a  tenant  in  posses- 
sion of  the  land,  stated.-^ha8e  t.  Barnes 
(Kan.)  700. 

(C)  Bona  V^de  Purchaser*. 

8  228.  A  person  who  with  notice  purchases 
property  from  one  who  purchased  for  a  nom- 
inal or  grossly  inadequate  consideration  is  not 
a  bona  fide  purchaser.- Kinney  v.  McCall 
(Wash.)  385. 

8  230.  A  purchaser  of  real  property  held  not 
bound  to  compare  the  consideration  recited  in 
the  deeds  in  his  chain  of  title  with  the  market 
value  at  the  time  to  guard  against  a  convey- 
ance upon  an  inadequate  consideration. — ^Kin- 
ney V.  McCail  (Wash.)  385. 

S  231.  Under  Civ.  Code.  8  1213,  a  recital  in 
a  r«'cor(ied  deed  containing  a  restrictive  covenant 
Acid  sufficiently  clear  to  put  a  purchaser  irf  the 
prrantee  on  notice.— Guaranty  Realty  Co.  v. 
Recreation  Gun  Club  (Cal.  App.)  02li. 

8  231.  A  recorded  contract  of  sale  of  lots 

hrld  to  give  a  sul»equent  purchaser  notice  of 
riffhts  given  by  the  contract.- McCarthy  Co.  v, 
Moir  (Cal.  App.)  628. 

8  231.  One  purchasing  land  while  the  records 
of  the  district  court  show  a  judgment  annulling 
hiR  grantor's  title,  voidable  because  based  on  a 
willfully  false  affidavit  for  service  of  publica- 
tion, held  to  have  notice  from  that  time  of  the 
perpetration  of  the  fraud. — Duphwne  t.  Moore 
(Kan.)  791. 

8  232.  The  doctrine  that  possession  of  the 
grantor  is  constructive  notice  of  any  right 
claimed  in  hostilitv  to  the  deed  cannot  be  ex* 
tended  to  a  case  wnere  the  grantor  has  express- 
ly relinquished  all  equitable  claims  in  his  deed. 
— Sanguinetti  v.  Rossen  (Cal.  App.)  560. 

8  232.  Possession  held  not  to  constitute  con- 
structive notice  of  secret  eauities.— Sangolnetti 
V.  Bossen  (Cal.  App.)  660. 

8  232.  When  possession  is  consistent  with 
the  record  title,  the  possession  Is  not  construct- 
ive notice  of  any  different  title  or  Interest  to  a 
porchaser  who  has  relied  ou  the  record,  and 
has  had  no  actual  notice  beyond  what  is  thereby 
disclosed.— Sanguinettl  t.  Bosien  •(GaL  App.) 
500. 

8  236.  A  person  wbo  purchases  property  for 
a  nominal  or  groaily  Inadequate  ctmnderation 
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Is  not  a  bona,  fide  pvrdiaBeT. — Kinney  t.  Mc- 
Oa)]  (Wash.)  385. 

S  243.  On  the  iasne  whether  a  ptirchai<er  had 
notice  of  the  exiateace  of  a  street  actually  mark- 
ed on  the  ground,  evidence  that  the  vendor  erect- 
ed buildings  with  reference  to  such  street  held 
admissible.— McCarthy  Co.  t.  Moir  (CaL  App.) 
U28. 

VI.  REMEDIES  OF  VENDOR. 

(B)  AotloBs  for  PaveluMe  Homer* 

f  305.  That  the  title  stood  in  the  name  of  a 
third  person,  and  that  the  contract  of  sale  was 
not  acknowledged,  JuM  not  to  defeat  a  recovery 
by  the  Tendor  on  the  note  given  for  the  first 
payment-^-Ankerson  t.  Larson  (Wash.)  879. 

i  315.  In  an  action. on  a  note  given  for  the 
first  payment  stipulated  for  in  the  contract  of 
sale,  evidence  of  objections  to  the  abstract  of 
title  held  immaterial.— Attkerson  v.  L-arson 
(Wash.)  879. 

(C)  Aollons  (or  Damasea. 

S  328i  A  petition  held  sufficient  to  admit  cer- 
tain proof,  in  the  absence  of  a  motion  to  re- 
quire a  more  definite  statement.— Wilbera  t. 
Ronnaa  (Kan.)  772. 

Vn.  REMEDIES  OF  PUROWABWB. 

(A)  Reeovevjr  of  PsreliaM  Money  Paid. 

I  341.  In  an  action  by  a  parcbaser  agaiuHt 
a  vendor,  held  that  the  etFect  of  the  finding  of 
the  court  could  only  be  that  the>eale  was  not 
made  with  reference  to  the  map.— Bainea  v. 
Shank  (CU.  App.)  631. 

VENUE 

Of  criminal  prosecations,  see  Criminal  Law,  { 
134. 

I.  NATURE  OR  SUBJECT  OF  ACTION. 

«  5.  Under  0)da  dr.  Proc.  IS  392.  395,  an 
action  held  brought  in  the  proper  county.— Bob- 
inson  t.  Williams  (Cal.  App.)  705. 

i  5.  Under  Comp.  Laws  1897,  {  2950,  an 
action  for  treitpasB  involving  the  title  to  land 
bronght  in  another  county  than  the  one  in  which 
the  land  was  located  held  properly  dtsmlsaed.— 
Jemez  Land  Co.  t.  Garcia  (N.  M.)  683. 

S  13.  A  suit  by  a  county  to  restrain  the  pol- 
lution of  a  water  course  held  proi^rly  broueht 
in  the  county  where  the  aubject  of  the  action 
wRs  situated,  under  Code  Civ.  Proc.  8  302. — 
Tnha  County  v.  North  America  CoDSol.  Gold 
Milling  Co.  (Cal.  App.)  139. 

II.  DOMICILE  OR  RESIDENCE  OF 
PARTTEB. 

Local  or  special  laws,  see  Statutes,  {  85. 

m.  CHANGE  OF  VENUE  OR  PLACE 
OF  TRIAL. 

Of  criminal  prosecutions,  see  Criminal  Law,  S 
134. 

9  36.  Const,  art.  12,  f  16.  fixing  the  venue 
of  actions  against  corporationa,  etc.,  subject  to 
the  court's  power  to  cfaaoge  the  place  of  trial 
as  "in  other  cases,"  held  authority  for  the  court 
to  look  to  Code  Civ.  Proc.  S  394,  as  providine 
some  of  the  "other  cases"  in  which  a  change  of 
Tenue  ia  authorised.- Yuba  County  t.  North 
America  Consol.  Gold  Mining  Go.  (Old.  App.) 
139. 

§  36.  A  suit  by  a  county  to  restrain  the  pol- 
lution of  a  water  course,  although  properly 
brought  In  the  county  whera  {tie  subject  of  the 


action  waa  sitnated,  uodec  rode  Civ.  Proc.  | 
892,  was  removable  at  ihg  j^^o^e  of  defend- 
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ants,  nnder  section  894.  to  anoOier  eonn^.-r 
Yuba  County  v.  North  America  Consol.  Gold 
Mining  Co.  (Cal.  App.)  139. 

8  36.  A  suit  by  a  county  to  restrain  a  coi>- 
poration  residing  in  another  county  from  poUut* 
■Qg  a  water  course  held  a  suit  in  which  toe  de- 
fendant was  entitled  to  a  change  of  venue,  un- 
der Code  Civ.  Proc.  {  894.— Yuba  County  v. 
North  America  Consol.  Gold  Mining  Ca  (Cal. 
App.)  139. 

I  36.  A  suit  in  eqnity  to  restnUn  the  pollu- 
tion of  a  water  course  held  an  "action,"  under 
Code  Cir.  Proc.  M  22,  23,  and  not  a  "special 
proceeding"  within  section  394^Ynba  County 
v.  North  America  Ctmsol.  Gold  Mining  Ca  (CaL 
App.)  139. 

i  42.  On  an  application  for  a  change  of  ven- 
ue under  Code  Civ.  Proc.  |  394,  the  determina- 
tion of  the  county  to  which  the  case  shall  be 
transferred  is  within  the  discretion  of  the  court 
to  which  the  ap^icaticm  is  made.— Yuba  Conn- 
ty  T.  North  America  Consol.  G<dd  Mining  Co. 
(Cal.  App.)  139. 

I  T2.  Defendants,  aned  under  flctitioufl  names 
and  not  served,  cannot  be  regarded  In  consid- 
ering a  motion  for  a  change  of  venue,  made  by 
other  defendants  who  have  been  served,  and 
who  have  appeared.— Yuba  Gonnty  v.  North 
America  Consol.  Gold  Mining  Co.  (C!al.  App.) 
139. 

VERDICT. 

0>ntraiT  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  SS  6&-72. 
In  civil  actions  in  general,  see  Trial,  »  849- 

365. 

Judgment  notwithatanding  Terdlet,  see  Jndf- 

ment,  S  199. 
On  trial  by  jury  of  issues  in  suit  in  equity,  see 

Equity,  {  381. 
Review  in  civil  cases,  see  Appeal  and  Error, 

9.H0,  1000-1005. 
Review  in  criminal  cases,  see  Criminal  Law,  S 

1159. 

Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  aflSdavit  in  proceedings  for  violation  of  or- 
ders of  state  corporation  commission,  see  Rail- 
roads, I  9. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law.  ||  92-107. 

VILUGES. 

See  Municipal  Corporations. 

VOLUNTARY  DISMISSAL  OR  NON- 
SUIT. 

See  IMsmisial  and  Nonsuit,  1 1& 

VOTERS. 

See  Elections. 

WAGERS. 

See  Gaming. 

WAIVER. 

See  Estoppel. 

Errors  waived  In  appellate  coniL  see  Appeal 
and  Error,  H  1078. 1178. 

Of  ohjection$  to  particular  aot$,  inttrumentt, 

or  proceedingt. 
Insurance  policira,  see  Insurance,  SS  379,  389. 
Jurisdiction  of  apnea!  from  Justice,  see  Justices 

of  the  Peace,  S  141. 
Pleadings,  see  Pleading,  H  403-430. 
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Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  §  644. 
View  by  trial  judge,  see  Trial,  S  375. 

Of  riffhts  or  remedies. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  H  154,-  T73. 

Appraisement  of  exempt  property,  see  Exemp- 
tions, S  123. 

Forfeiture  of  insurance  policy,  see  Insnrance,  fiS 

379.  389. 

Notice  of  claim  for  Injories  to  employes,  see 
^Master  and  Servant,  |  252. 

Notice  of  intention  to  move  for  new  trial,  see 
New  Trial,  §  123. 

Objection  to  competency  of  witness,  see  Wit- 
nesses, §  178. 

Privilege  as  to  confidential  communications,  see 
Witnesses,  |  21&. 

WARDS. 

Bee  Guardian  and  Ward. 

WAREHOUSEMEN. 

I  16.  Warehouse  receipt  substantially  in  form 
required  by  Rev.  Codes,  8§  1486,  1487,  is  nego- 
tiable under  Rev.  Codes,  §  1491.— State  v.  Hen- 
zell  (Idaho)  67. 

S  36.  On  prosecution  for  sale  of  grain  by 
warehonaeman  after  issue  of  receipt  therefor  in 
violation  of  Rev.  Codes,  {  1490.  defendant  can- 
not show  that  he  had  contracted  witli  the  par^ 
ty  storing  the  grain  for  a  purchase  thereof.^ 
State  V.  Henzell  (Idaho)  67. , 

S  36.  In  a  prosecution  for  unlawfully  selling 
grain  stored  in  a  warehouse,  it  is  only  necessary 
to  show  that  the  act  was  done  vaduntarily.— 
State  T.  Hemell  (Idaho)  67. 

S  36.  In  a  prosecution  for  violation  of  Rev. 
Codes,  $  1490,  the  act  of  selling  the  grain  con- 
stitutes the  crime,  and  the  motive  is  no  defense. 
—State  V.  Henzell  (Idaho)  67. 

S  36.  Where  a  ^arty  is  charged  with  an  un- 
lawful sale  of  gram  stored  in  his  warehouse,  be 
cannot  as  a  defense  claim  that  his  warehouse 
receipt  for  grain  received  is  not  in  statutory 
form.— State  t.  Henzell  (Idaho)  67. 

WARNING. 

Precautions  against  injuries  to  serrant^  see 
Master  and  Servant,  |  167. 

WARRANT. 

Preliminary  warrant  in  criminal  prosecution, 
see  Orimlnal  Xaw,  |  218. 

WARRANTY. 

In  Insnrance  policy,  see  Insurance,  fig  264r-266. 

WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

H.  NATUBAZ.  WATER  OOUBtEB. 

(A)  Rtparlaa  BlsMs  In  Oemer«l. 

S  40.  A  lower  proprietor  on  a  water  course 
Add  to  have  the  right  to  the  continued  flow  of 
water  from  a  spring  and  from  a  lateral  to  the 
water  course.— Dement  Bros.  Co.  v.  City  of 
Walla  Walla  (Wash.)  1038. 

<0  PoUalloB. 

Appellate  jurisdiction  of  particular  courts,  see 
Courts,  8  212.  ^ 

Cliange  of  venue  of  action  to  restrain  jwllu- 
tlon,  see  Venue,  {  36. 

Venue  of  action  to  restrain  pollution,  see  Ven- 
ue, S  13. 


(D)  DiverslOB. 

I  79.  Waters  of  a  stream  keU  not  subject  to 
appropriation  as  flood  or  storm  waters  so  Ions 
as  they  an  mere  increases  of  flow  retained 
within  the  banks  of  the  stream,  and  perform 
the  service  of  supplying  undenround  artesian 
strata.— MiUer  v.  Bay  ClUes  Water  Co.  (Cal.) 
115, 

8  86.  Where,  because  a  city  diverted  the 
waters  of  a  creek,  a  riparian  mill  owner  puts  in 
electrical  machinery  to  operate  fais  mill,  the  ex- 
pense of  operation  is  a  standard  of  the  damage 
BU8tained.-~Dement  Bros.  Co.  City  o£  Walla 
Walla  (Wash.)  lOSa 

(B)  Bed  «Bd  B«Bk«  of  Strenrn. 

S  89.  The  common-law  rule  of  riparian  own- 
ership to  thread  of  unnavigable  stream  held  in 
force  in  Idaho.- Lattig  t.  Scott  (Idaho)  47. 

m.  'sUBTEUAKEAir  AXB  PE&OO- 
KATIHO  WATERS. 

5  100.  The  right  of  a  person  ovming  land  on 
a  channel  of  nndei^rouna  water  is  measured  by 

considering  whether  the  water  comea  to  him  ia 
a  natural  defined  flow,  so  as  to  constitute  a  part 
of  his  lands.— MillSr  v.  Bay  Cities  Water  Co. 
(Cel.)  115. 

8  100.  The  owner  of  land  having  an  under- 
lying water-bearing  stratum  is  entitled  to  the 
full  fiow  of  flood  waters  of  a  stream  supplying 
such  stratum  to  bring  it  to  water-bearing  ca- 

Sacity.— Miller  t.  Bay  CHUea  Water  Co.  (Cal.) 
15.  • 

8  101.  The  common-taw  mle  as  to  a  land- 
owner's rights  to  percolating  waters  has  been 
modified  In  California  the  doctrine  ot  sic 
utere  tuo.— Miller  t.  Bay  Cities  Water  Co. 

(Cal.)  115. 

8  101.  As  between  riparian  owners  or  owners 
of  land  overlying  percolating  water,  one  may 
not  divert  the  water  for  use  at  a  distant  point 
for  commercial  purposes  to  the  inju^  oi  the 
other.— Miller  v.  Bay  Cities  Water  Co.  (Cal.) 
115. 

8  101.  An  appropriator  of  waters  of  a  stream 
cannot  take  the  same  beyond  the  watershed  for 
commercial  purposes,  as  against  the  owners  of 
land  overlying  an  artesian  stratnm  supplied  by 
the  stream.— Miller  t.  Bay  Cities  Water  Co. 
(Cal.)  115. 

I  105.  An  owner  of  land  overlying  an  arte- 
sian stratum  may  not  divert  the  waters  for  sale 
elsewhere  to  the  injury  of  other  landowners 
similarly  situated. — Miller  v.  Bay  CJlties  Water 

Co.  (Cal.)  115. 

S  107.  In  a  suit  to  restrain  the  misappro- 
priation of  water  from  an  underground  stratum, 
evidence  hetd  to  sustain  findings  with  reference 
to  the  geological  formati<m;  that  complainant's 
land  overlay  an  underground  saturated  stra- 
tum, and  that  defendant^,  unless  restrained,  in- 
tended and  would  withdraw  all  the  water  there- 
from.—Miller  T.  Bay  Cities  Water  Co.  (Cal.) 
115, 

8  107.  One  seeking  to  appropriate  alleged 
flood  or  waste  waters  of  a  stream  for  use  be- 
yond the  watershed  has  the  burden  of  proving 
that  such  waters  are  in  fact  waste  or  lost  wa- 
ters.- Miller  v.  Bay  Cities  Water  Co.  (Cal.) 
115. 

8  107.  In  a  suit  to  restrain  the  diversion 
of  wateiB  from  a  stream,  a  finding  hetd  to 
indicate  the  quantity  of  storm  or  fi(»d  waters 
which  defendant  intended  to  divert  from  the 
stream.— Miller  v.  Bay  Cities  Water  Co.  (Cal.) 
115. 

I  107.  A  finding  that  if  defendants  appro- 
priated "a  large  portion"  of  the  flood  waters 
of  a  stream,  complainant's  gravel  stratum  would 
be  diy  held  to  sustain  an  injunction,  withont 
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•  finding  of  tbe  exact  qnantlty  of  the  wftten 

It  woQid  take  to  have  such  effect.— Miller  v. 
Bay  CltieB  Water  Co.  (Cal.)  116. 

8  107.  Ad  owner  of  land  OTerlrinc  a  satu- 
rated  stratum  held  entitled  to  restrain  the  di- 
Teraion  of  water  from  the  supply  for  use  on 
land  other  than  that  to  wblcb  the  sopply  was 
reasonably  appUcablft.— Miller  t.  Bay  Cities 
Water  Co.  <c£l.)  116. 

S  107.  Complainant,  having  sned  to  restrain 
defendants'  diversion  of  water,  held  not  subject 
to  the  Imputation  that  be  stood  by,  and  per- 
mitted the  development  of  water  to  be  made  to 
succciiaful  operation,  having  reasonable  cause 
to  believe  that  it  would  affect  hla  sapply.— Mil- 
ler V.  Bay  Citiei  Water  Co.  (Cal.)  liK 

T.  StTKFAOE  WATERS. 

I  118.  A  railroad  company  diverting  surface 
water  over  the  land  of  another  held  liable  there 
for.— Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Johnson 
(Okl.)  662. 

TI.  APPBOFRIATIOIT  AMS  PRE-' 
80BIFVIOM. 

I  148.  Where  a  person  baa  the  first  priority 
on  a  stream,  taking  water  out  at  the  lowest 
point  therein.  It  Is  not  necessary  that  junior  ap- 
propriators,  up  the  stream,  must  at  all  times 
and  under  all  conditions  let  sufficient  water 
flow  past  their  headgates.— Vogel  v.  Minnesota 
Canal  &  Reservoir  Oo.  (Colo.)  1108. 

I  144.  Rights  of  a  junior  approprlator  of 
water  for  irrigation  ■tated^Vogel  t.  ICinneMta 
Canal  ft  Reservoir  Co.  (Colo.)  1106. 

I  144^  Defendant  having  owned,  maintain- 
ed, and  used  an  irrigation  ditch  for  a  period 
longer  than  the  statute  of  limitations,  held  en- 
titled to  maintain  the  same  and  to  have  water 
flow  through  it  to  the  extent  of  Its  capacity  as 
acainst  a  boaaebolder  aubsegaently  located.— 
Malmatrom  t.  People's  Drain  Ditdi  Co.  (Mev.) 
98. 

I  145.  The  right  of  an  owner  of  a  water 

Silorlty  for  irrigation  to  change  the  point  of 
iverslon  stated.— Vogel  t.  Minnesota  Canal  & 
Reservoir  Co.  (Colo.)  1108. 

S  145.  The  right  of  an  owner  of  a  priority 
for  irrigation  to  change  the  point  of  diversion 
held  not  exercisable  where  the  change  would 
impair  vested  rights  of  others.— Vogel  v.  Minne- 
sota Canal  &  Reservoir  Co.  (Colo.)  1108. 

f  145.  The  right  of  an  owner  of  a  priority 
for  irrigation  to  change  the  point  of  diversion 
depends  upon  the  facts  of  each  particular  ease. 
— Vogel  V.  Minnesota  Oanal  ft  Reservoir  Co. 

(Colo.)  1108. 

i  152.  In  proceedings  for  an  order  to  change 
the  point  of  diversion  upstream  of  certain  pri- 
orities to  the  use  of  water  for  Irrigation  drawn 
from  a  certain  creek,  evidence  held  to  show  that 
the  proposed  change  would  alter  the  conditions 
existing  when  junior  appropriators  secured  their 
rights,  so  as  to  completely  destroy  them.— Vogel 
T.  Minnesota  Canal  ft  Reservoir  Co.  (Colo.) 

lloa 

▼n.  OOHVETANOES  AKD  OOV- 
TRACTS. 

I  156.  The  expenditure  by  plaiAtitF  of  large 
sums  in  doing  certain  work  under  a  contract 
with  defendant  held  not  ground  for  relieving 
against  a  forfeiture  of  the  contract  on  plain- 
tiff's failure  to  complete  the  work  within  the 
time  specified.— Farmers'  Pawnee  Canal  Co.  v. 
Pawnee  Water  Storage  Co.  (Colo.)  286. 

I  15&  Where  the  rigbts  of  persona  to  the  use 
of  water  of  a  stream  for  Irrigation  purposea  are 
based  on  a  cmtract  between  themnolvcs,  neither 
may  increase  bis  irricuti'd  arrea^e  after  the 


date  of  the  contract  so  as  to  use  more  water 
than  he  was  using  at  the  time  of  th«  contract. 
—Quirk  T.  Rich  (Mont.)  821. 

Tm.  ARTI7I0IAI.  POWbs,  RESER- 
VOIRS, AHD  OBAllirEI.8,  DAMS, 
AMD  FLOW  AGE. 

Defenses  to  InJunctKn,  m  Injunction,  H  22, 

100. 

Restraining  continuing  trespssses,  see  Injnnc- 
tion,  §  48. 

Right  of  landlord  receiving  share  of  crop  as 
rent  to  maiataJn  action  for  flowage,  see  Ijind- 
lord  and  Tbnant,  |  S82. 

IZ.  FURUO  WATER  SVmiT. 

<B)  Irrigation  ud  Other  AvrleHltnral 

Admissions  in  action  for  injuries  from  flowage, 
see  Eh'idence,  S  215. 

I  227.  Under  Rev.  St.  1008,  |  3437,  accounts 
of  deputies  held  properly  certified  by  the  water 
commissioner.— Boara  of  Com'rs  of  Gutmison 
County  T.  Hider  (Colo.)  106& 

i  249.  Under  Rev.  SL  1908.  »  3208.  3277, 
3284,  3285,  3290.  the  water  commissioner  and 
his  deputies  held  required  to  distribute  the  wa- 
ters In  his  district  in  accordance  with  decreed 
priorities,  Including  priorities  decreed  to  reser> 
voire, — Board  of  Com'rs  of  Ounnison  County  r. 
Hider  (Colo.)  1068. 

I  254.  Rigbts  of  a  purchaser  of  a  perpetual 
water  right  from  an  imgatlon  company  stated. 
-Idaho  Fruit  Lend  Co.  t.  Great  Wsstsm  Beet 
Sugar  Co.  (Idaho)  980. 

S  262.  In  an  action  for  injuries  by  the  over- 
flow of  an  irrigation  ditch,  an  instruction  that 
the  doctrine  of  cootributoir  negligence  was  not 
applicable  to  the  case  held  erroneous. — Malm- 
strom  V.  People's  Drain  Ditch  Co.  (Nev.)  98. 

f  262.  Plaintiffs  held  not  oititled  to  recover 
for  injuries  to  tlieir  property  located  near  an 
irrigation  ditch  from  seepage  and  percolating 
water.— Malmatrom  v.  People's  Drain  Ditch  Co. 

(Nev.)  Oa 

i  262.  An  owner  of  property  adjoining  an 
Irrigation  ditch  could  not  recover  damages  for 
overflows  caused  by  his  o?m  act  in  restricting 
the  site  of  the  ditch  and  In  lowering  its  banks. 
— Malmstrom  v.  People's  Drain  Ditch  Co.  (Nev.) 
98. 

9  203.  Whsre  plaintiff  alleged  Injury  by  tiie 
overflow  of  an  irrigation  ditch,  the  capacity  of 
whidi  they  bad  restricted,  the  burden  was  on 
them  to  show  the  damage  occasioned  by  the 
part  of  the  overflow  whidi  was  not  caused  by 
their  acts.— Malmstrom  r.  People's  Drain  Ditch 
Co.  (Nev.)  98. 

iCj  Hlnlnc  MeehKBleml,  mad  HaaiitMtitr- 
tnm  PW9»MS. 

I  282.  ^niat  there  was  at  alt  times  enough 
water  in  a  stream  for  both  parties  would  not 
justify  defendants  in  going  upon  plaintiff^s 
premises  and  withdrawing  water  stored  in  his 
reservoir  from  the  streaui,  especially  where 
plaintiff's  rights  in  the  stream  were  snperior. 
-Koch  T.  Story  (Colo.)  1093. 

WAYS. 

Public  ways,  see  Highways;  Municipal  Cor- 
porations, «  663-706. 

WEAPONS. 

Validity  of  covenant  prohibiting  twe  of  llre- 
antiH,  80C  Covenants,  |  1. 
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WELLS. 

BightB  in  wells  in  general,  see  Waters  and  Wa- 
ter Connes,  f  101. 

WIDOWS. 

Rifchts  as  to  homestead,  see  Homestead,  H  134- 
153. 

WIFE. 

See  Hnsband  and  Wife. 

WILLS. 

See  Descent  and  Dlstribation;  Executors  and 
Administrators. 

Failure  to  record  will  as  affectiDg  title  of  par- 
chaser  at  administration  sale,  see  Execntora 
and  Administrators,  S  388. 

Talidlt7,  construction,  and  ezeentlon  of  trosts 
in  general,  Trosts. 

X.  NAT17BE  Ain>  EXTEITT  OF  TE8TA- 
MENTABT  POWER. 

Restrictiona  OB  creation  of  perpetuities,  see 
Perpetuities. 

XI.  TESTAMEKTABT  OAPAOITT. 

Opinion  evidence  of  mental  capacity,  see  Evi- 
dence, S  478. 

8  54.  Declarations  of  teatatriz,  not  a  part 
of  the  res  gestie,  held  competent  to  show  her 
state  of  mind,  UT  material.— In  re  flnowball's 
Estate  (Gal.)  598. 

XV.  REQUISITES  AKD  TAUDITT. 
(F)  Hlstake,  Undae  Influence,  mud  Frnnd. 

AdmlBsions,  see  Bvidence,  {  220. 
Cross-examination  of  witnesses,  see  Witness- 
es, S  268. 

SS  153,  155.  "Fraud"  and  "undue  influence" 
in  the  execution  of  a  will  distinguished. — In  re 
SnowbaU'B  Eetate  (Cal.)  596. 

i  159^  Undue  Influence  held  sufficient  to 
avoid  a  will  if  of  snch  a  nature  as  to  warrant 
the  inference  that  the  will  was  the  direct  result 
of  the  influence  exerted  to  procure  it. — ^In  re 
Snowball's  Estate  (Cal.)  598. 

8  163.  An  unjust  will  does  not  of  itself  raise 
a  presumption  of  undue  infiuence. — In  re  Snow- 
ball's Estate  (Cal.)  598. 

8  163.  An  instruction  that  an  unjust  will 
does  not  of  itself  raise  a  presumption  of  undue 
influence  was  proper.— In  re  Snowball's  Estate 
(Gal.)  598. 

8  164.  Evidence  of  personal  differences  be- 
tween prc^aentB  and  contestants  and  testa- 
trix held  admissible  on  an  issue  of  undue  in- 
fluence, if  not  too  remote  to  show  testatrix's 
state  of  mind  in  relation  to  her  children.— In 
re  Snowball's  Estate  (CaL)  088. 

8  164.  In  a  will  contest  for  undue  influence, 
evidence  of  a  declaration,  made  by  testatrix  in 
the  presence  of  her  daughter  chafed  with  un- 
due  influence,  held  admissible. — In  re  Snow- 
baU'a  Estate  (Cal.)  698. 

f  164.  In  a  will  ccmtest  for  undue  influence, 
evidence  of  false  representations  by  the  benefi- 
ciary charged  as  to  the  amount  received  by  con- 
testant from  his  father's  will  held  admissible. — 
In  re  Snowball's  Estate  (Cal.)  598. 

S  164.  Admissions  by  a  beneficiary,  charged 
with  having  exerted  undue  influence  over  testa- 
trix, held'  not  objectionable  under  the  rule  that 
mere  admissions  of  one  heneficiarv  are  inadmis- 
sible uainst  the  others. — In  re  Snowball's  Es- 
tate (Cal.)  698. 


8  164.  The  nature  of  a  win  and  the  value  of 

testatrix's  estate  may  be  considered  on  the  is- 
sue of  undue  influence. — ^In  re  Snowball's  Es- 
tate (Cal.)  598. 

S  165.  In  a  will  contest,  evtdence  of  a  con- 
versatitm  between  testatrix  and  one  of  the  con- 
testants 10  months  prior  to  the  execution  of 
the  will  held  admissible  to  show  testatrix'a  men- 
tal attitude  toward  contestants.— In  re  Snow- 
ball's Estate  (Gal.)  598. 

S  165.  Declarations  of  testatrix,  not  a  part 
of  the  res  gests,  held  inadmissible  to  show  un- 
due influence.— In  re  Snowball's  Estate  (Cal.) 
608. 

8  166.  Evidence  held  to  sustain  a  verdict 
fiodlDK  that  testatrix's  will  was  procured  by 
undue  influence^In  re  Snowball's  Eatate  (Oal.) 
688. 

(G)  BcTMStlon  and  BerlTnl. 

8  194.  A  deed  by  an  Insane  person  to  anoth- 
er, who  knows  of  tne  grantor's  incapacity,  held 
a  nullity,  and  not  to  revoke  a  valid  will  previ- 
ously made  by  the  grantor.— Bethany  Hospital 
Co.  V.  Phtlippi  (Kan.)  5S0. 

T.  VROBATR  BSTABLISHIIBIIT. 

Ain>  ASKnuasm, 

(I)  HenHnv  ttP  Trial. 

8  824.  That  the  Jury  did  not  find  against 
proponents  on  the  issue  that  the  will  was  pro- 
cared  by  fraud  did  not  preclude  consideration 
of  the  evidence  of  fraud,  as  bearing  on  the  i»- 
sne  of  undue  influence.— In  re  Snowball's  Ea- 
Ute  (Cal)  098. 

8  332.  An  Instraction  that  a  will  in  contro- 
versy may  be  considered  In  determining  wheth- 
er fraud  or  undue  influence  was  executed  in 
procuring  it  was  properdin  re  Snowball's  Es- 
tate (Gal.)  598. 

(K)  RcTlevr. 

Harmless  error  in  instructions,  see  Appeal  and 
Error,  8  10G4. 

(H)  Operation  and  Effect. 

8  423.  Under  the  direct  provisions  of  Bel- 
linger's Ann.  Codes  &  St.  g  6110  (Pierce's  Code, 
8  2^95),  the  probate  of  a  will  is  conclusive  after 
the  expiration  of  one  year,  except  as  to  per- 
sons under  disability,  as  provided  by  section 
0112  (section  2397).— Horton  v.  Barto  (Wasb.) 
101. 

8  424.  Under  Const,  art  T,  8  12  (B.  &  a 
Comp.  8  911),  a  decree  of  a  county  court  pro- 
bating a  will  held  not  subject  to  collateral  at* 

tack.— Mansfield  v.  Hill  (Or.)  471. 

S  424.  The  conclusiveness  of  the  probate  of 
wills  in  solemn  and  common  form  stated.— 
Horton  v.  Barto  (Wash.)  191. 

8  427.  The  failure  of  a  subscribing  witness 
to  state  that  he  wrote  testator's  name  at  his 
request,  as  provided  by  Bellinger's  Ann.  Codes 
&  St.  8  4596  (Pierce's  Code,  8  2342),  can  only 
be  raised  In  probate  proceedings,  or  within 
one  year  thereafter,  as  provided  by  section  6110 
(section  2S95).— Horton  v.  Barto  (Wash.)  181. 

yz.  ooNSTBironoH. 

(A)  General  Bales. 

8  487.  Declarations  of  testatrix,  not  a  part 
of  the  res  gestn,  held  inadmissible  to  show  tes- 
tamentary intention.— In  re  Snowball's  Estate 
(Cal)  686. 

(B)  Designation  of  Devlaces  aad  l^eaa- 
tees  aad  Their  Respeetlvo  Shares* 

625.  A  will  conatEUed.— Pittman  t.  PIttmaa 

an.)  236. 
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<H>  BatatM  la  Trut  kbA  Powen. 

Oreation,  existence,  and  validity  of  traits  in 

general,  lee  Tnuta.  H  48,  44. 
Execution  of  trusto  In  general,  see  Trait*,  | 

270. 

Managemeot  and  disposal  of  trust  property  in 

general,  eee  Trosts.  U  186-205. 
BentrictioDS  on  creation  M  perpetnitles,  see 

Perpetiiftie& 

TH.  bights  AXD  T.T/tWTT.TTteS  OF 
DEVISEES  Aim  UOAIXES. 

Right  of  action  by  devisee  to  set  aside  deed,  see 
Cancellation  of  InstinmentB,  |  27. 

<D)  Eleotlon. 

I  80Z,  Where  a  widow  elects  to  take  nnder 
the  law,  SDCh  election  will  not  render  the  wHI 
inoperative,  but,  as  between  other  peracnu,  it 
will  be  enforced  as  nearly  as  posnble^Pitt' 
man  v.  Pittman  (Kan.)  2S5. 

(H)  Told,  I«pae«,  u€  Forfeited  DorlMa 
mad  Bc4««ata,  sad  Propertr  and 
latorarta  Vadlspoaed  o(. 

i  858.  Where  a  testator  devised  the  remain- 
der of  his  estate,  in  trust  for  the  benefit  of  his 
wife,  and  directed  that  the  residue  of  that 
fund,  on  her  death,  be  divided  between  two 
grandohildren,  the  fact  that  the  wife  predeceased 
him  did  not  defeat  the  right  of  the  giandchil* 
dren  to  take  under  the  wilL— In  re  Gregory'n 
EsUte  (CaL  App.)  S66. 

WITHDRAWAL 

Of  action,  see  IMsmlssal  and  Nonnlt,  |  19. 
Of  inatrurtjons,  see  Trial,  |  296. 
Of  plea  in  criminal  pro«ecation»  see  CMminal 
Law,  i  301. 

WITNESSES. 

See  Affidavits;  Bvidence. 

Comments  of  counsel  on  witnesses,  see  Orim- 
inal  Law.  S  720. 

Experts,  see  Criminal  Law,  M  478-491;  Evi- 
dence, S8  513,  524.  543. 

Opinions,  see  Ciiminal  Law,  H  478-491:  Evi- 
dence, II  471-563. 

X.  AXTENDAITGE,  PRODtTOTIOll  OF 
DOOVMENTS,  AMD  OOBE- 
FEVSATIOV. 

Liability  on  bond  of  clerk  of  court  for  fraudu- 
lent  witness  certificates,  see  Clerks  of  Courts, 
I  74. 

Mode  of  paymait  by  coonty,  see  Counties,  | 
158. 

I  29.  An  allowance  for  mileage  of  a  nonresi- 
dent witness  voluntarily  appearing,  necessarily 
traveled  within  the  territory,  held  proper.— Dun- 
can V.  Holder  (N.  M.)  686. 

I  82.  Witnesses'  certificates  for  fees  for  serv- 
ices performed  for  tiie  state  or  coonty  nnder 
Rev.  Codes,  |  315^  need  not  be  addressed  to 
the  connt7  treasurer.— Silver  Bow  County  v. 
Uavies  (Mont)  81. 

XX.  OOMPETEVOT. 

Of  expert  witnesses,  see  Evidence,  |  543. 

<A)  CapaeltT  aad  <kaalllloatloaa  la  Gen- 
eral. 

8  52.  A  letter  written  by  accused  to  his  wife 

held  not  objectionable  under  Pen.  Code,  !  1322. 
— I'eople  V.  Swaile  (Cal.  App.)  184. 


(O  TeatlMoar  of  Parties  or  Peraoas  Ib-> 
terested.  for  or  asalaat  Represcnta« 
fives,  Snrvlvera,  or  Saeeessora  la  Ti- 
tle or  Interest  of  Persoas  Deeeaaed 
or  Xacompetent. 

I  140.  Under  the  facts,  a  witness  held  not 
disqualified  on  the  ground  that  he  was  inter- 
exted  in  the  result.— Allen  v.  Shires  (Colo.) 
1070.  1072. 

S  178.  Calling  of  a  party  as  a  witness  as  if 
under  cross-examination  under  Rev.  St.  1906, 
I  7284,  held  a  waiver  of  any  objection  to  his 
competency  under  section  72m,  relating  to  tes- 
timony against  one  suing  as  the  heir  of  a 
decedent.-Allen  v.  Shires  (Colo.)  1070,  1072. 

(D)  CoaSdeatlal  Relatione  aad  PrlTiloved 
Goasmaaleatloas. 

I  101.  A  letter  written  by  accused  to  his 
wife  kctd  not  objectionable  nnder  Code  Civ. 
Proc.  I  1881.— People  v,  SwaUe  (Cal.  App.)  134. 

I  219.  Where  a  client  testifies  as  to  what 
occurred  between  himself  and  bis  attorney,  the 
attorney  may  testify,  for  the  transaction  is  no 
longer  privileged.— Sanpere  v.  Sanpair  (Wash.) 
369. 

Xn.  EXAMIXATIOK. 

Of  expert  witnesses,  see  Oimlnal  Law,  H  485, 

401;  Bvidence,  8$  MO,  553. 
Review  of  rulings,  see  Appeal  and  Bnor,  f 
1048;  Criminal  Law,  |  11701^. 

(A)  Taking  Testlmonr  In  General. 

I  236.  The  word  "reputation,"  when  unquali- 
fied, means  general  reputation,  and  a  question 
as  to  "the  reputation  for  chastity"  of  the  para- 
mour of  defendant  In  a  prosecution  for  lewd- 
uf  ss  is  proper  In  form.— State  v.  Poyner  (Wash.) 
181. 

I  240.  Hie  asking  of  leading  and  suggestive 
questions  is  largely  within  the  trial  court's  dis- 
cretion.—Winslow  V.  Olendale  lUght  &  Power 
Co.  (Cal.  App.)  1020. 

I  245.  It  la  not  error  to  exclude  a  qnestlon 
in  effect  already  answered.— Sanpere  t.  Sanpair 

(Wash.)  369. 

i  248.  Aqswer  to  a  qnestion  explaining  wit* 

ness'  meaning  by  a  statement  that  testatrix  was 
weak  mentally,  held  not  objectionable  as  not 
responsive.— In  re  Snowball's  Estate  (Cal.)  598. 

S  255.  Under  Rev.  Codes,  |  6078,  held,  that 
a  witness  may  refresh  his  recollection  by  read- 
ing evidence  given  by  him  upon  &  former  trlaL 
—State  V.  Marren  (Idaho)  9ie. 

(B)  Crosa-Hxaaalastiom  aad  Re-KxaaUaa- 
tloa. 

I  2GS.  A  witness,  having  denied  that  be  ever 
heard  L.,  who  was  charged  with  undue  infiuence, 
say  anything  against  her  brother,  was  properly 
nsked  on  cross-examination  as  to  a  statement 
mede  by  L.  regarding  her  brother  in  testatrix's 
absence.- In  re  Snowball's  Sstate  (Cal.)  586. 

{  277.  Defendant  as  a  witness  having  denied 
the  larceny,  the  state  was  entitled  to  ash  him  on 
cross-examination  concerning  a  statement  to 
another  as  to  the  transaction  in  question  for 
Impeachment.— People  T.  Romero  (Cal.  App.J 
709. 

I  377.  Under  B.  ft  a  COmp.  I  140a  the  ex- 
tent of  the  right  of  the  state  to  cross-examine  a 
defendant  accused  of  mnxder  testtfjing  in  his 
own  bdialf  Mated.— Sute  v.  Lem  Woon  (Or.) 
974. 

IV.  OBEDmUVT,  mVBAOKlIElIT. 
OOHTBABIOTXOir,  Ain»  OOB- 
ROBOBATION. 

Newly    discovered    impeaching    evidence  as 
(n-oiiud  for  new  trial,  see  New  Trial,  S  105. 
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I  821.  While  a  party  may  not  directly  im- 
peach his  own  wltneBs,  be  Ib  not  precluded  from 
producing  other  witnesses  whose  testimony  con- 
tradicts the  first— Pacific  Mut  Life  Ins.  Co.  of 
California  t.  Van  Fleet  (Colo.)  1087. 

J 830.  A  onestion  asked  a  vitnesa  held  prop- 
y  excladea  because  not  proper  impeaching 
evidence.— Anderson  t.  Qlobe  NaT.  Co.  (Wash.) 
876. 

I  SSl^^.  In  a  proBecntion  for  murder,  all  the 
parties  oeins  Chinamen,  evidence  of  the  char- 
acteristic of  the  Ctiinese  to  be  revengeful  held 
inadmissible  in  view  of  B.  &  C.  Comp.  }§  695, 
722.— State  v.  Lem  Woon  (Or.)  974. 

<0)  Interest  Md  Bias  of  WltBess. 

I  372.  In  a  prosecution  for  conspiracT,  wit- 
nesses for  defendant  were  properly  required  to 
answer  on  cross-examination  whetiier  they  had 
contilbated  money  or  otherwise  aided  in  the  de- 
tenat. — People  v.  Sacramento  Butchers'  Protec- 
tive Asa'n  (Cal.  App.)  712. 

S  372.  Cross-examination  of  a  witness  In  a 
prosecution  for  murder  held  proper  under  B. 
&  a  Comp.  S  716.— State  v.  tem  Woon  (Or.) 
974. 

i  372.  In  a  prosecution  for  homicide,  cross- 
examination  of  defendant's  witness  hdd  proper 
as  tending  to  show  his  interest— State  T.  Lem 

Woon  (Or.)  &74. 

I  372.  Asking  a  witness  on  cross-examina- 
tion if  he  had  l>een  paid  for  his  testimony  held 
not  error.— AnustasaltBS  t.  International  Con- 
tract Co.  (Wash.)  342. 

(D)  IneoMlstent  St«tement>  br  Witness. 

{  388.  Bvid«ice  to  impeach  a  witness  held 
not  properly  introdaced  under  Code  Civ.  Proc. 
S  2062.— Big  Three  Min.  &  Mill.  Co.  v.  Ham- 
ilton (Cal.)  301. 

(B)  Contradiction  and  Corroboration  of 
WltnoMk 

I  40S.  In  a  servant's  action  for  injuries  by 
placing  him  to  work  on  a  defective  saw,  held, 
that  testimony  of  defendant's  foreman  could 
not  be  contradicted  or  impeached  by  showing 
that  he  had  put  inexperienced  employfis  to  woiv 
withont  inBtmetions;  tliat  bdng  a  collaterai 
matter  under  the  issues.— Wharton  T.  Tacoma 
Fir  Door  Co.  (Wadi.)  1057. 

WOMEN. 

Married  women,  tee  Hnsband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Logging. 

WORDS  AND  PHRASES. 

"Action."— Yuba  County  v.  North  America  Con- 
soL  Gold  Mining  Co.  (Cal.  Am.)  130. 

**Actor."— Moran  t.  Bonynge  (Cal.)  312. 

"Adequate  and  reasonable  facilities. "—Missonri, 
K.  &  T.  Ily.  Co.  V.  Town  of  Norfolk  (Okl.) 
1T2. 

"Adverse  party."— Cummings  t.  Reins  Copper 

Ca  (Mont)  904. 
"Adverse  possession."— Jenkins    t.  Maxwell 

Land  Grant  Co.  (N.  M.)  739. 
"Ambiguous." — Osterholm  v.  Boston  &  Montana 

Consol.  Copper  &  Silver  Mining  Co.  (Mont.) 

41)9. 

"Any  special  order  made  after  final  judgment." 

— Shumake  v.  Shumake  (Idaho)  42. 
".\ppropriation." — Menefee  v.  Askew  (Okl.)  l.'iO. 
"Beer."— Antoneili  v.  State  (Okl.  Cr.  App.)  051, 

Oo3 :  Petita  v.  Same  (Okl.  Cr.  App.)  054. 
"Brief.'-- Bell  v.  Germain  (Cal.  App.)  030. 


"Charter  for  mantdpal  purposes.*'— Gxeftnan  t. 

Carson  (Okl.)  0257 
"Orctimstantial   evidence."— State   v.  Marren 

(Idaho)  993. 

"City  officers."- Fee  v.  Richardson  (Kan.)  789. 

"Community  property.'"— Halmstrom  v.  PeofAe'a 
Drain  Ditch  Co.  (Nev.)  98;  Curry  Wil- 
son (Wash.)  367. 

"Complaint."— Peopie  v.  Sacramento  Batchers* 
Protective  Ass'n  (Cal.  App.)  712. 

"Conspiracy."- Bauer  v.  State  (Okl.  Cr.  App.) 
525:  People  v.  Sacramento  Batchers*  Pro- 
tective Ass'n  (Cal.  App.)  712. 

"Constructive  trust"- Bansuinettl  T.  Bobbpd 
(Cal.  App.)  .-HJO. 

"Contempt.*  —State  v.  North  Shore  Boom  & 
Driving  Co.  (Wash.)  196. 

"Contract  for  a  aate." — State  v.  Sherman  (Kan.) 
33. 

"Contributory  neglifrence."— Lewis  t.  Barton 

Salt  Co.  OCan.)  783. 
"Defamation."— Stale      Mays  (Wash.)  363. 
"Descent."— Hannon  t.  Sonthem  Pac.  R.  Co. 

(Cal.  App.)  335. 
"Dtomissal.'Mraylor       MarshaU  (CaL  Apik.) 

1012. 

"Duplicity."— Schwindt  t.  Lane  Potter  Lumber 

Co.  (Mont)  818. 
"Dynamite."- People  t.  Swaile  (Cal.  App.)  134, 
"Estoppel   by  Bifence." — Bragdon  t.  McShea 

(Okl.)  916. 
"Expert."— AusmuB  v.  People  (Colo.)  204. 
"Farmer."— State  v.  McNeill  (Wash.)  1028. 
"Fellow  servants."- Morgan  v.  J.  W.  Robinson 

Co.  (Cal.)  695. 
"Flood  or  storm  waters."— Miller  v.  Bay  Citien 

Water  Co.  (Cal.)  115. 
"Forced  sale."— Towle  v.  Towle  (Ean.)  228L 
"Fraud."— In  re  Snowball's  Estate  (Cal.)  598. 
"Giant  powder."— People      Swaile  (CaL  Appu) 

1.34. 

"Hereditary  •accesslon."~-Hnnnon  T.  Southern 

Pac.  R.  Co.  (Cal.  App.)  335. 
"Highways."— Sears  v.  Steel  (Or.)  3;  State  t. 

City  of  Seattle  (Wash.)  M7. 
"Holder  in  due  course."— Cedar  Rapids  Nat. 

Bank  t.  Myhre  Bros.  (Wash.)  518. 
"Homestead."-Mansfield       Hill  (Or.)  471. 
"Increase  in  compensation."— Hanson  v.  Unde> 

hill  (Cal.  App.]  1016, 
"Incumbrance.'  —Monroe  v.  Stayt  (Wash.)  517. 
"Intersection."— Pacific  Paving  Co.  v.  Vemo 

(Cal.  App.)  590. 
"Involuntarv    trust" — Sanguinetti   v.  Rossen 

(Cal.  App.)  560. 
"In  yard." — Messenger     German-American  Joa. 

Co.  (Colo.)  643. 
"Irregularity."— Cooper  v.  Rhea  (KanJ  799. 
"Know."— Bowers  v.  Atchison,  T.  &  S.  F.  Ry. 

Co.  (Kan.)  777. 
"Made.''— People  v.  Sacramento  Botcher*'  Pro- 
tective Ass'n  (C:al.  App.)  712. 
"Manslaughter."- Miller  t.   State   (OkL  Ce. 

App.)  043. 
"Mortgage."- Raski  v.  Wise  (Or.)  984. 
"Negligence."— Flaherty  t.  Bntte  Electric  By. 

Co.  (Mont.)  416. 
"Nitroglycerin."— People  t.  Swaile  (CaU  Ai>p.) 

134. 

"Now."— Tillamook  (Sty  v.  County  Court  of 
Tillamook  County  ((Jr.)  4^. 

"O.  K."— Board  of  Com'rs  of  Gunnison  County 
V.  Hider  (Colo.)  10G8. 

"Or  as  otherwise  i^rovided  by  law."— Silver  Bow 
County  V.  Davies  (MontJ  81. 

"Personal  property."— Meholin  t.  Carlson  (Ida- 
ho) 755. 

"Personal  service." — Holiness  Church  of  San 
Jose  V.  Metropolitan  Church  Ass'n  (CaL 
App.)  633. 

"Polfce  officer."— State  v.  Qninn  (Mont)  506. 
"Probable  cause."— Johnson  t.  Sonthem  Pa& 

Co.  (Cal.)  Qll. 
"Property,"  see  Game,  |  3. 
"Qualified  voters."- Fee  t.  Richardson  (Kan.) 

780. 
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"RM^rty  In  inter»t"--Koch  v.  Story  (Colo.) 

"Representations."— Hoeland  v.  Western  Union 
Life  Ins.  Co.  of  Sitokane  (Wssb.)  866. 

"Reputation."— State     Poyner  (Wash.)  181. 

"Sale  after  six  months."— Brumbaugh  t.  Wilson 
(Kan.)  792. 

"Same  taxes."— Tillamook  C^ty  v.  Connty  Court 
of  Tillamook  County  (Or.)  482. 

"School  property."— Mahoney  t.  Board  of  Edu- 
cation (CTal.  App.)  584, 

"Services.  — Meyer  v.  Livesley  (Or.)  476. 

"Sinking." — Osteiiiolm  v.  Booton  &  Montana 
Consol.  Coiq>er  &  Silver  MlDlag  Co.  (Moot.) 
4»9. 

**Special  proceeding."— Tuba  County  t.  North 
America  Consol.  QoUi  Mining  Co.  (Cat.  App.) 
130. 

"Snrplnsage."- Wood  v.  State  (Okl.  Cr.  App.) 
937. 

The  men.**— Osteriiolm  v.  Boston  &  Montana 
Consol.  Copper  A  Silver  Mining  Co,  (Mont.) 
499 

mde  '  lands."— Pearl  Ofster  Co.  t.  Heuston 
(Wash.)  349. 

"Trust.*'— People  v.  Sacramento  Butehen'  Pro- 
tective AsB^n  (CaL  App.)  712. 

■TTndne  Influence."— In  re  Snovtairs  Estate 
<Cal.)  598. 

"Vnrafe."— Levis  t.  Barton  Salt  Co.  (Kan.) 
783. 

"Variance."— Logan  t.  Billings  &  N.  B.  Co. 

(Mont.)  415. 
"Warranties."- Hoeland  t.  Western  Union  Life 

Tns.  Co.  of  &>o1eiu»  (Waah.)  866. 
"WiIlfnlIy."-MnierT.  State  (Okl.  Or.  App.) 

948. 

WORK  AND  LABOR.  ' 

See  Master  and  Serrant 
Liens  on  logs  for  Wtor,  see  Logs  and  Logging, 
H  27-33. 

laeuB  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 

S  1.  Defendnnt  is  not  liable  for  services  not 
performed  at  his  request,  unless  they  were  es- 
sential, and  he  subsequently  promised  to  pay 
for  them.— Meyer  v.  iJvesley  (Or.)  476. 

I  4.  A  client  accepting  the  benefits  of  an 
action  prosecuted  by  an  attorney  Held  to  con- 
sent under  Civ.  Code,  {  1589,  to  the  obligations 
nrising  therefrom  so  far  as  the  facte  were 
known,  or  ought  to  have  been  known  by  him. — 
Brtttheller  v.  Whittier  (Cal,  App.)  141. 

§  14.  Where  the  entire  performance  of  a 
special  contract  has  been  prevented  by  one  of  the 
pnrtien.  the  action  for  the  amount  due  for  work 
dene  should  be  In  the  form  of  an  indebitatus 
ASHumpslt.— Boyd  T.  Bargagliotti  (Cal,  App.) 
l.TO. 

I  14.  Where  one  performs  service  for  anoth- 
er on  a  special  contract  and  for  any  reason  ex- 
cept voluntary  sbandonment  fails  to  fully  com- 
ply with  his  contract,  he  may  recover  the  reason- 
able value  of  such  ser^'Ice  if  it  benefited  the 
other  party. — In  re  Murray's  Estate  (Or.)  19. 

i  15.  One  contracting  for  the  construction 
of  a  bridge  held  not  entitled  to  defeat  a  recovery 
on  quantum  meruit  by  proving  that  he  received 
no  benefit  from  the  labor  performed  because 
of  the  destruction  of  the  bridge  by  a  flood.— 
Boyd  V.  Bargagliotti  (Cal.  App.)  150. 

i  22.  A  complaint  for  goods  sold  and  dellT- 
ered,  and  work,  labor,  and  services,  hetd  not 
defective  for  failure  to  allege  defendant's  prom- 
ise to  pay.— Pioneer  Hardware  Co.  r.  Farrln 

(Or.)  456. 

S  27.  In  indebitatus  assumpsit  for  work  done 
under  a  contract,  the  contract  held  receivable 
in  evidence  rh  an  admission  of  the  standard  of 


value,  or  as  proof  of  any  other  fact  necessary 
to  a  recovery.- Boyd  v.  Bargagliotti  (CaL  App.) 

loa 

S  30.  In  indebitatus  assumpsit  for  work  done 
under  a  contract,  a  judgment  for  the  contractor 
held  supported  by  ^e  findings, — Boyd  v.  Bar* 
gagltotti  (Cal.  App.)  l&a 

WRITING. 

Best  and  secondary  evidence,  see  Evidence,  IS 
165,  178. 

Comnaristm  Of  handwritlsff,  see  Otiminal  Law, 

S  491. 

Documentary  evidence,  see  Erldence,  U  833- 

383. 

Necessity  and  tafficlencr  nnder  statute  of 
frauds,  see  Frauds,  Statute  of. 

Necessity  of  written  agreements  for  dtvl8]<m 
of  commission  of  brokers,  see  Brokers.  |  66. 

Necessity  of  written  authority  of  broker  to  sell 
land,  see  BrokAv,  I  43. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  H  390-46a 

ReqnisIteB  and  sufficiency  to  satisfy  statute  of 
frauds,  see  Frauds,  Statute  of,     103,  116. 

WRITS. 

See  ProccM. 

Particular  iorit$. 
See  Habeas  Corpus;  Mandamus;  Prohitntlon; 

Replevin. 

In  criminal  prosecutions,  see  Criminal  Law,  I 

218. 

Of  certiorari,  see  Certiorari. 
Of  review,  see  Certiorari, 

WRITTEN  INSTRUMENTS. 

Best  and  secondary  evidence,  see  Criminal 
Taw,  i  404;  Evidence,  ||  165,  178. 

Onncpllation,  see  Cancellation  of  Instruments. 

Competency  as  admissions  in  general,  see  Evi- 
dence, i  215. 

Delivery  as  escrow,  see  Escrows. 

Documentary  evidence,  see  E)vidence,  11  333- 
383. 

Ix>BB  or  destruction,  see  Lost  Instruments. 
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